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DBNNT-RBNTON   CLAY   &    COAL  CO.  ▼. 

NATIONAL  SURETT  00.  et  aL 

(No.  12958.) 

(Supreme  Coart  of  Washington.    Oct  6.  1916.) 

1.  MUNIOIFAI.    OOBPOBATIONS    «=»347(2)— IM- 
PttOVBlIBNTS— CONTBAOTOB'S     BOND  — UlOHT 

or  AonoN— TiKK. 
Bern.  &  BaL  Ckxle,  g  1161,  provides  that  no 
materialman  shall  have  any  right  of  action  on 
a  bond  unless,  within  30  days  from  and  after 
completion  of  the  contract,  with  an  acceptance 
of  the  work  by  the  board,  council,  etc.,  he  files 
a  notice  in  writing  in  substantial  compliance 
with  the  form  in  the  statute  prescribed.  A  con- 
tract for  a  city  improvement  provided  that  the 
work  should  be  done  under  the  superintendence 
of  the  city  engineer,  subject  to  acceptance  and 
approval  of  the  city  council ;  that  on  about  the 
10th  day  of  the  month  following  the  engineer's 
estimate,  the  city  clerk  should  deliver  to  the 
contractor  a  warrant  equal  to  90  per  cent,  of 
such  estimate,  and  that  the  balance  of  the  con- 
tract pric^,  being  10  per  cent  of  the  estimate, 
should  be  retained  for  30  days  after  the  final 
completion  of  the  improvement,  and  that  no  im- 
provement should  be  deemed  complete  until  the 
city  engineer  shonld  file  with  the  city  clerk  a 
statement  that  it  had  been  completed,  and  that 
no  part  of  the  reserve  should  be  paid  until  the 
engineer  certified  that  30  days  had  elapsed  since 
the  completion  of  the  work,  and  that  if  there 
were  no  claims  by  the  city  for  defective  work 
or  any  lien  claims  within  such  time,  the  reserve 
should  be  paid  to  the  contractor.  The  engineer, 
on  November  25th,  furnished  the  contractor  a 
certificate  that  the  contract  was  completed,  and 
that  the  reserve  would  be  due  30  days  later, 
and  the  same  day  the  council  allowed  the  esti- 
mate and  ordered  a  warrant  drawn  for  the 
amount,  and  28  days  later,  the  engineer  filed 
bis  "final  estimate,"  showing  the  reserve  bal- 
ance which  the  council  allowed,  and  within  30 
days  thereafter,  a  materialman  filed  a  claim 
against  the  contractor's  statutory  surety  bond. 
Beld,  that  the  council's  action  on  November 
25th  was  such  an  afiSrmative  action  and  rec- 
ognition of  the  work  as  complete  as  to  amount 
to  an  acceptance,  so  that  the  claim  was  filed 
too  late. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  877 :  Dec  Dig.  «=» 
847&).] 

2.  MumCIPAL     COBPOBATIONS      ®=347(1)      — 
CONTBACTOB'8   BoND  —  RlQHT   OF  ACTIOK — 

Time— A  ccKFTAN  OB. 
In  such  case  a  legal  acceptance,  binding  as 
between  the  city  and  the  principal  contractor, 
was  binding  also  upon  a  materialman. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  876;  Dec.  Dig.  «=> 
847(1).] 


8.  Municipal  Cobpobations  «=s>347(l)— Ma- 
TEBiALMEN— Filing  Claxh— 'Tuik. 
Under  the  statute  (Rem.  &  Bal.  Code.  S 
1161)  a  materialman  is  not  required  to  wait 
for  the  completion  or  acceptance  of  the  work, 
but  may  file  his  claim  as  soon  as  be  finishes 
furnishing  materials. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fi  876 :   Dec.  Dig.  ®=> 

4.  JuDOKENT  «=»17(1)  —  Default  Judqiient 

— Pbocess. 
In  a  materialman's  action  on  the  surety 
bond  given  by  the  contractor,  the  court,  unless 
the_  contractor  was  personally  served,  had  no 
jurisdiction  to  enter  a  personal  judgment 
against  bim. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  25;    Dec.  Dig.  «£=»17a).] 
6.  Appeal  and  Ebbob  9=9914(1)— Judqiient 

— PBEflUMPTlON. 

In  such  case,  and  in  the  absence  of  any- 
thing in  the  record  showing  that  the  contractor 
had  been  personally  served,  the  Supreme  Court 
could  not  assume  that  the  court  below  bad  com- 
mitted error  in  not  entering  a  personal  judg- 
ment against  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E)rror,  Cent  Dig.  {{  8693-3696:   Dec.  Dig.  <8=3> 

Department  1.  Appeal  from  Superior 
Court,  Cbclan  County;  Wm.  A.  Orlmshaw, 
Judge. 

Action  by  the  Denny-Renton  Clay  &  Coal 
Company  against  the  National  Surety  Com- 
pany, Ed.  S.  Russell,  and  others.  Judgment 
for  defendants  National  Surety  Company  and 
Ed.  S.  Russell,  dismissing  the  action  as 
against  tbem,  and  plaintiff  appeals.  Af- 
firmed. 

BalUnger,  Battle,  Hulbert  &  Shorts,  of  Se- 
attle, and  Reeves,  Crollard  &  CroUard,  of 
Wenatchee,  for  appellant  Williams  &  Cor- 
bln,  of  Wenatchee,  and'John  W.  Roberts,  of 
Seattle,  for  respondents. 

ELLIS,  J.  Plaintiff,  as  a  materialman, 
brought  this  action  upon  the  bond  given  by 
the  original  contractor  under  the  provisions 
of  Rem.  k  Bal.  Code,  c.  6  (H  1159-1161),  as 
security  for  labor  and  materials  furnished 
in  the  prosecution  of  a  public  work. 

The  material  facts  are  not  seriously  dis- 
puted. The  contract  was  let  to  defendant 
McNerney  by  the  dty  of  Wenatchee  for  the 
improvement  of  Wenatchee  avenue  and  other 
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streets  In  that  city  on  April  24,  1913.  De- 
fendant National  Surety  Company  became 
his  surety  on  the  statutory  bond,  which  In 
form  and  amount  compiled  with  the  statute. 
Plalntur  furnished  to  the  contractor  brick 
blocks  which  went  into  the  work  and  for 
which  there  Is  a  balance  due  from  the  con- 
tractor amounting  to  $4,480.10.  The  contract 
contains  provisions  as  follows: 

"Section  1.  •  •  •  Said  improvements  shall 
be  made  under  the  superintendence  of  the  city 
engineer  of  said  city,  and  subject  to  the  ac- 
ceptance and  approval  of  the  city  council,  and 
the  same  shall  be  completed  within  the  time 
fixed  In  the  annexed  specifications,  and  stipu- 
lations under  the  penalty  therein  provided. 
Said  party  of  the  second  part  shall  furnish  all 
skill,  labor  and  material  required  for  the  com- 
plete performance  of  this  contract  and  shall 
produce  a  completed  improvement" 

"Sec  6.  That  during  the  time  allowed  in 
the  contract  for  the  completion  of  the  work  and 
on  or  about  the  lOtb  day  of  the  month  follow- 
ing tiie  issuance  of  the  estimate  by  the  city  en- 
gineer, the  city  clerk  shall  deliver  to  the  con- 
tractor a  warrant  in  an  amount  equal  to  ninety 
per  cent  of  such  estimate,  and  the  balance  of 
said  contract  price  being  ten  per  cent  of  such 
estimate,  shall  be  retained  for  a  period  of  thir- 
ty days  after  the  final  completion  of  the  im- 
provement and  no  improvement  shall  be  deem- 
ed completed  until  the  city  engineer  shall  have 
filed  with  the  city  clerk  a  statement  declaring 
the  same  to  have  been  completed.  But  neither 
said  statement  nor  any  acceptance  of  said  work 
by  the  city  council  shall  prevent  the  city  from 
thereafter  making  claim  for  uncompleted  or  de- 
fective work  if  the  same  is  discovered  within 
two  years  from  the  completion  and  acceptance 
of  the  work.  No  payment  shall  be  issued  to  the 
contractor  in  any  event  for  any  part  of  said 
ten  per  cent,  reserve  until  the  dty  engineer 
shall  certify  to  the  city  cleik  that  the  thirty 
days  since  the  completion  of  the  work  have 
elapsed,  and  that  no  uncompleted  or  defective 
work  has  been  discovered  for  which  the  city 
makes  claim.    •    •    • 

"Sec.  7.  That  in  case  no  lien  is  claimed  against 
said  ten  per  cent,  so  reserved  during  said  thir- 
ty days,  and  no  uncompleted  or  defective  work 
shall  nave  been  discovered  and  reported  by  the 
city  engineer  during  said  time,  then  the  ten  per 
cent  required  to  be  held  as  a  reserve  to  pro- 
tect laborers  and  materialmen  shall,  at  the  ex- 
piration of  said  thirty  days,  be  paid  to  the  con- 
tractors in  warrants.  But  in  case  notice  of 
such  liens  is  given  the  city  during  said  period, 
by  or  on  behalf  of  any  person  claiming  such 
lien,  or  in  case  the  city  engineer  shall  report 
any  claim  of  the  dtar  by  reason  of  uncompleted 
or  defective  work,  then  the  amount  of  all  liens 
so  claimed  shall  be  reserved  by  the  city  until 
final  determination  of  such  lien  claims,  and  the 
cost  of  perfecting  such  uncompleted  or  defeo 
tive  work  shall  be  retained  until  such  uncom- 
pleted Mr  defective  work  shall  have  been  per- 
fected or  arranged  to  the  satisfaction  of  the 
city  engineer.    •    •    • 

"Sec.  S.  That  no  estimate  will  be  Issned  aft- 
er the  time  allowed  in  the  contract  for  the  com- 
pletion of  the  work,  except  the  complete  and 
final  estimates." 

The  specifications  provided  that  the  work 
shonld  be  done  and  fully  completed  "In  ac- 
cordance with  the  plans  and  specifications 
and  to  the  satisfaction  of  the  city  engineer" ; 
that  the  contractor  sha^l  conform  to  the  di- 
rections of  the  dty  engineer;  that  if  changes 
be  made — 

"the  city  engineer  shall  estimate  the  amount  to 
be  allowed  therefor  and  hJa  decision  shall  be 
final  and  conclusive." 


Many  other  provisions  appear  in  the  sped- 
flcatlona,  as  well  as  in  the  contract,  show- 
ing that  the  fullest  authority  of  superrlsion 
and  control  of  the  work  was  vested  in  the 
dty  engineer. 

The  last  piece  of  brick  pavement  was  laid, 
grouted  with  cement,  and  covered  with  tar- 
pauUn  on  the  afternoon  of  November  25, 
1013.  On  the  same  evening  the  dty  engineer 
furnished  to  the  contractor  what  is  designat- 
ed as  the  "complete  estimate,"  certifying  in 
terms  that  the  Job  was  then  "one  hundred  per 
cent,  completed,"  and  that  the  contractor 
was  entitled  to  $10,041.67.  This  sum  was 
00  per  cent  of  the  contract  price  then  re- 
maining unpaid.  This  complete  estimate,  or 
certificate  of  completion,  also  conveyed  the 
information  that  a  final  payment  of  $16,856.- 
17  would  be  due  December  26,  1013.  This 
sum,  it  la  admitted,  was  the  10  per  cent 
stipulated  In  sections  6  and  7  of  the  contract 
to  be' held  up  by  the  dty  for  SO  days  after 
completion  of  the  work  to  meet  any  defective 
work  or  dalms  for  labor  or  material  xvhlcb 
might  arise  during  such  30  days.  Though  the 
dty  clerk  at  first  intimated  that  this  was 
never  filed  in  his  a&ce,  he  afterwards  ad- 
mitted that  it  was,  and  that  it  was  the  usual 
and  only  form  of  certificate  of  completion 
ever  filed  In  any  local  improvement  proceed- 
ing in  the  city.  Moreover,  the  evidence  is 
conclusive  that,  on  the  evening  of  November 
25th,  it  was  presented  to  and  acted  upon  by 
the  dty  cotmdl  by  an  order  as  follows: 

"Moved  and  seconded,  that  the  engineer's  es- 
timate of  work  completed  by  J.  J.  McNerney  on 
Wenatchee  avenue,  and  other  streets,  amount- 
ing to  the  sum  of  $10,041.57,  be  allowed,  and 
that  a  warrant  be  drawn  for  the  amount.  Car- 
ried." 

The  dty  engineer  testified,  in  substance, 
that  he  then  explained  to  the  dty  council 
that  the  work  was  then  completed,  but  that 
the  10  per  cent  shonld  be  held  up  for  the 
further  period  of  30  days. 

On  December  23,  1913,  the  dty  engineer 
filed  his  so-called  "final  estimate,"  referring 
to  the  complete  estimate  of  November  26, 
1913,  for  the  details,  and  showing  the  same 
final  balance  due  of  $16,836.17,  and  stating 
that  warrants  should  not  be  issued  for  that 
sum  until  December  25,  1913,  when  the  30- 
day  period  would  expire.  The  council  there- 
upon made  the  following  order: 

"Moved  and  seconded  that  the  final  estimate 
of  work  done  on  Wenatchee  avenue  and  other 
streets  by  Contractor  McNerney,  amounting  to 
the  sum  of  $16,856.17,  be  allowed  and  a  war- 
rant drawn  for  the  amount,  the  surrender  of 
said  warrant  to  J.  J.  McNerney  to  be  subject  to 
the  approval  of  the  city  attorney.    Carried." 

On  January  2,  1914,  plaintiff  filed  with 
the  dty  clerk  its  claim  against  the  bond. 
This  was  within  30  days  after  the  filing  of 
the  final  estimate,  but  more  than  30  days 
after  the  filing  of  the  complete  estimate. 

The  trial  court  found,  in  substance,  that 
the  contract  was  completed  and  the  work 
acc^ed  by  the  dty  council  on  Kovember  25, 
1913,   and   that   the   plalntura  notice   was 


Digitized  by 


Google 


Wash.)        DENNT-KENTON  CLAJY  A  OOAL  CO.  v.  NATIONAL  SURETT  00. 


3 


terdy.  A  decree  wa»  accordingly  entered, 
dlHiTrinHing  the  action  as  against  Ed.  S.  Rna- 
seU  and  National  Surety  Comvaay.  Plain- 
tiff appeals. 

'  [1,2]  The  sole  question  Is  tMs:  When  was 
the  contract  completed  and  the  work  accept- 
ed by  the  dty  council?  The  statute  In  force 
when  this  bond  was  given  and  when  the  ac- 
tion was  tried  and  judgment  rendered  (Bern. 
ft  Bal.  Code,  {  1161,)  provided  that  no  laborer 
or  materialman  shall  have  any  right  of  ac- 
tion on  the  bond  "unless  within  thirty  [(30)] 
days  from  and  after  the  completion  of  the 
contract  with  an  acceptance  of  the  work 
by  the  board,  council,"  etc.,  he  shall  present 
and  file  with  such  board,  council,  etc.,  a  no- 
tice in  writing  in  substantial  compliance  with 
the  form  in  the  statute  prescribed.  The  stat- 
ute as  amended  in  1915  requires  acceptance  by 
"affirmative  action"  of  the  board  or  council. 
Laws  of  1915,  p.  62 ;  Rem.  Code,  {  1161.  The 
amending  act  of  1916  provides  that  the  amend- 
ments shall  be  retroactive.  We  entertain 
grave  doubt  as  to  the  constitutionality  of  this 
retroactive  provision,  but  in  any  event  the 
amendments  were  not  the  law  when  the 
judgment  here  assailed  was  rendered;  hence 
Cannot  affect  It 

It  win  be  noted  fliat  the  statute  makes  no 
provision  for  the  holding  up  of  any  portion 
of  the  contractor's  pay  for  any  time  after 
the  completion  of  the  contract  and  acceptance 
of  the  work.  l%at  provision  is  found  only 
in  the  contract  The  holding  up  of  the  10  per 
cent  estimated  in  both  the  complete  esti- 
mate and  the  final  estimate  therefore  must 
be  referred  to  the  contract  not  to  the  stat- 
ute. Both  the  bond  and  every  right  which 
can  be  asserted  under  it  Is  referable  solely  to 
the  statute.  There  can  be  no  question  but 
that  on  November  25, 1913,  the  date  of  the  en- 
gineer's complete  certificate,  the  work  was 
in  fact  substantially  completed.  The  evi- 
dence shows  that  nothing  further  was  done, 
except  what  is  called  "clean-up  work,"  such 
as  removing  unused  bricks,  removing  the 
tarpaulins  and  sand  from  the  pavemoit,  and 
removing  tools  and  lumber  used  in  the  work. 
The  engineer  then  certified  that  the  work 
was  completed — "one  hundred  per  cent  com- 
plete." Upon  his  finding  that  it  was  com- 
pleted, he  based  bis  estimate  of  the  sum  then 
due,  00  per  cent,  of  the  entire  balance  of  the 
contract  price,  and  certified  this  to  the  coun- 
cil for  approval  and  payment  by  warrant.  In 
the  same  certificate  he  included  an  esti- 
mate of  the  10  per  cent  to  be  held  up  under 
the  terms  of  sections  6  and  7  of  the  contract 
until  "thirty  days  since  the  completion  of 
the  work  has  expired."  The  order  of  the 
eouncll  based  upon  this  certificate  and  esti- 
mate referred  to  the  matter  as  "work  com- 
pleted." The  action  of  the  council  in  or- 
dering the  complete  estimate  of  90  per  cent 
paid  as  .certified  by  the  engineer  was  the 
only  action  of  the  council  ever  taken  direct- 
ly upon  this  certificate  of  completion.    That 


action  necessarily  implied  an  aco^tance  of 
the  work  as  then  completed  as  certified.  If 
affirmative  action  be  held  now  necessary,  we 
think  that  this  was  such  on  affirmative  recog- 
nition of  the  work  as  completed  as  to  con- 
stitute an  acceptance.  The  very  fact  that 
the  10  per  cent  was  held  up  for  only  30 
days  after  this  affirmative  action  upon  the 
engineer's  complete  estimate,  when  inter- 
preted in  the  light  of  the  contract  (to  which 
alone  the  holding  up  is  referable,  since  the 
statute  contains  no  authority  for  holding  up 
anything  for  any  time),  is  in  itself  a  recog- 
nition by  the  city  council  that  the  contract 
had  been  completed  30  days  before  the  final 
estimate  was  to  be  paid. 

Even  aside  from  any  affirmative  action  on 
the  part  of  the  dty  council,  this  case  is  con- 
trolled by  our  decision  in  the  Case  of  Wheel- 
er, Osgood  CO.  V.  Fidelity  ft  Deposit  Co.. 
78  Wash.  328,  139  Pac.  63.  In  that  case 
we  held  that  because  the  contract  gave  the 
ardiitect  control  of  the  work  and  provided 
for  the  payment*  on  the  architect's  certifi- 
cate, an  acceptance  by  the  architect  was  in 
acceptance  by  the  board  of  control,  in  that 
the  contract  itsdf,  by  reason  of  the  broad 
powers  which  it  gave  to  the  architect  made 
him  the  board's  agent  to  accept  the  work.  A 
comparison  ot  the  contract  there  with  the 
contract  here  convinces  us  that  the-  powers 
conferred  on  the  dty  engineer  in  this  case 
were  fuUy  as  broad  as  those  conferred  on  the 
architect  in  that  case.  In  other  respects 
the  case  here  is  much  stronger  on  the  facts 
in  favor  of  respondent  than  was  the  case  in 
favor  of  the  bondsmen  there.  In  that  case 
there  was  no  affirmative  action  of  the  board 
on  the  final  estimate  of  the  architect  which 
was  made  on  December  6,  1912,  except  to 
pass  the  final  estimate  voucher  on  December 
23d,  yet  we  held  that  the  work  was  accept- 
ed on  December  6th  because  on  that  date 
the  architect  had  certified  completion.  In 
the  case  now  in  hand  the  dty  council  actual- 
ly approved  the  complete  estimate  of  No- 
vember 26,  1913,  which  also  included  the 
final  10  per  cent  estimate  of  $16,856.17,  on 
the  same  day  that  It  was  made.  The  so- 
called  final  estimate  furnished  on  December 
23d  was  no  more  than  the  final  estimate 
voucher  involved  in  the  Wheeler,  Osgood 
Company  Case  for  the  percentage  which,  un- 
der the  contract  alone,  not  under  any  provi- 
sion of  the  statute,  had  been  held  up.  Clear- 
ly, under  the  contract  the  councU's  order 
to  pay  this  balance  recognized  the  work  as 
completed  30  days  before.  Every  element  of 
acceptance  found  in  the  Wheeler,  Osgood 
Company  Case  is  found  here  with  an  added 
element  of  the  affirmative  action  of  the  city 
coundl  approving  and  paying  the  90  per  cent, 
estimate  based  upon  the  engineer's  certificate 
and  advice  that  the  contract  was  then  100 
vei  cent   completed. 

The  facts  and  the  law  involved  in  the 
Wheeler,  Osgood  Company  Case  were  passed 
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upon  by  tlilB  court  In  Qiree  cases.  In  tbat 
ctise,  In  the  case  of  Union  Iron  Works  t. 
Strauser,  82  Wash.  51,  143  Pa&  446,  and  In 
the  case  of  McOowan  Bros.  Hardware  Go.  v. 
Fidelity  «e  Deposit  Co.,  84  Wash.  470,  147 
Pac.  44.  In  the  first  two  of  those  cases 
exhaustive  petitions  for  rehearing  were  filed, 
which  after  mature  consideration  were  de- 
nied. The  only  possible  material  distinction 
between  the  facts  of  those  cases  and  the  facts 
here  is  as  we  have  noted  in  favor  of  re- 
spondent here.  There  is  no  distinction  what- 
ever between  the  law  of  those  cases  and  the 
law  of  the  case  here.  All  arose  under  the 
same  statute.  From  a  reading  of  those  cas- 
es it  Is  too  clear  for  cavil  that  on  the  facts 
here  either  the  certificate  of  completion  made 
by  the  dty  engineer  on  November  26,  1918, 
was  a  final  acceptance  In  law  which  the  dty 
could  not  dispute,  or  the  action  of  the  coun- 
<Al  on  the  same  evening  in  passing  and  pay- 
ing the  90  per  cent  complete  estimate  was 
such  an  affirmative  action  recognizing  the 
work  as  completed,  as  to  «(ieet  the  express 
terms  of  the  statute  as  an  acceptance.  In 
either  event,  as  pointed  out  in  the  Wheeler, 
Osgood  Company  Case,  a  legal  acceptance, 
binding  as  between  the  city  and  the  prin- 
cipal contractor,  is  binding  also  upon  the 
materialman.  The  fact  that  the  "clean-np 
work"  was  done  after  the  engineer  certi- 
fied that  the  work  was  100  per  cent  complet- 
ed is  ImmateriaL  As  we  said  of  a  simitar 
Insignificant  item  in  the  McOowan  Bros. 
Hardware  Company  Case:  "It  could  not 
Impeach  the  certificate,  in  the  absence  •  *  • 
of  fraud  on  the  architects'  part" 

[3]  No  fraud  or  collusion  on  the  part  of 
the  city  engineer  in  the  present  case  is 
claimed.  We'  are  dear  that  the  court's  find- 
ing that  the  contract  was  completed  and  the 
work  accepted  by  the  council  on  November 
25,  1913,  is  correct  under  the  law  and  the 
evidence.  This  works  no  hardship  upon  a 
reasonably  prudent  laborer  or  materialman. 
He  Is  not  required  to  wait  for  completion 
or  acceptance  of  the  work.  He  can  file  his 
claim  as  soon  as  he  finishes  furnishing  la- 
bor or  materials.  Such  has  been  our  lib- 
eral construction  of  the  statute  since  Jan- 
uary 8,  1910.  Cascade  Lumber  Co.  v.  .Xtna 
Indemnity  Co.,  66  Wash.  503,  106  Pac.  168; 
McLeod  V.  Russell,  60  Wash.  676,  110  Paa 
626;  Washington  Monumental,  etc.,  Co.  T. 
Murphy,  81  Wash.  266,  142  Pac.  665. 

[4, 1]  Appellant  argues  that  In  any  event 
the  court  erred  In  not  entering  a  personal 
Judgment  against  the  contractor,  McNerney. 
It  Is  asserted  that  he  defaulted,  but  there  Is 
nothing  in  the  record  to  show  that  he  was 
served  personally  with  summons,  or  that  an 
order  of  default  was  ever  entered  against 
him.  Obvlonsly,  unless  he  was  personally 
served,  the  court  had  no  jurisdiction  to  en- 
ter a  personal  Judgment  against  him.  In 
the  absence  of  anything  in  the  record  show- 


ing that  fact,  we  cannot  assnme  that  the 
court  has  committed  the  error  complained  of. 
The  Judgment  is  afilrmed. 

MOEBIS,  C.  J.,  and  MOUNT,  FULLEB- 
TON,  and  GHADWICK,  JJ.,  concur. 


GOIiDSWORTHT  et  al.  v.  OLIVER  et  nx. 

(No.  18312.) 

(Supreme  Court  of  Washington.    Sept  27, 1916.) 

1.  wltnessis   «=»164(3)   —  competenct  — 
"Tbansactionb"  with  Pebsons  Since  Dk- 

OEASED. 

The  identification  of  signatures  by  a  dece- 
dent to  receipts  does  not  come  within  Rem.  & 
Bal.  Code,  f  1211,  providing  that  where  the  ad- 
verse party  sues  or  defends  as  admlDistrator,  ex- 
ecutor, or  legal  representative  of  a  deceased  per- 
son, a  party  in  interest  Eball  not  be  admitted  to 
testify  in  his  own  behalf  as  to  any  "transaction" 
with  or  statement  made  to  him  by  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  685 ;  Dec.  Dig.  «=»164(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  lYansaction.] 

2.  Witnesses   «=»ia4(3)— Receipts— A  dmthbi- 

BILITY. 

In  an  action  by  executors  for  the  price  of 
notes  sold  to  defendants,  receipts  by  the  dece- 
dent the  signatures  to  which  were  identified  by 
defendant  and  also  by  other  witnesses,  were 
properly  admitted  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  685;    Dec.  Dig.  <8=9l64(S).] 

3.  Witnesses     ®=>164(2)  —  Comfetenot  — 
Tkansactionb    with    Pxbsons    Since    Db- 

OKASEO. 

In  an  action  by  executors,  testimony  of  de- 
fendant as  to  a  receipt  given  by  decedent,  which 
had  been  lost  and  was  therefore  not  produced, 
was  inadmissible  as  showing  a  transaction  with 
the  decedent 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  684;   Dec.  Dig.  <S=164(2).] 

4.  Evidence   €=9354(12)— Documentary  Evi- 
DENCE— Books  of  Account— "Shopbook." 

A  book  kept  by  defendant  containing  only  an 
account  between  lum  and  the  plaintiff's  intestate, 
though  defendant  had  been  in  the  grocery  busi- 
ness, was  a  man  of  affairs  and  was  director  in 
a  bank,  and  apparently  a  careful  business  man, 
is  not  admissible  in  evidence  as  a  shopbook  when 
the  items  were  apparently  all  made  at  the  same 
time. 

[Ed.  Note. — For  other  cases,  see  STvidence, 
Cent  Dig.  f  1456;    Dec.  Dig.  <S=>354(12).] 

6.  Witnesses   cg=5l59(13)   —   Competenct  — 
Transaction    with    Pebsonb    Since    Db- 
ceased. 
The  payment  of  amounts  due  by  defendant 

to  decedent  constituted  transactions  as  to  which 

defendant  could  not  testify. 
[Ed.   Note.— For  other  cases,  see  Witnesses, 

Gent  Dig.  i  681;   Dec.  Dig.  «=al59(13).] 

6.  Appeal  and  Bbbob  «=s»893(l)— Review— 

Tbiax,  De  Novo. 
An   action   by   executors  for  the  price  of 
notes  sold  the  defendants  is  triable  de  novo  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3626,  8628,  4620;  Dec.  Dig. 
cS=893(l).] 

Department  L  Appeal  from  Superior 
Court,  EUtsap  County;  Walter  M.  French, 
Judge. 
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Action  b7  Samuel'  Ooldsworthy  and  othen 
against  R.  J.  Oliver  and  wife.  From  a  judg- 
ment for  plaintiffs  for  a  snm  less  than  that 
demanded,  plaintiffs  appeal.  Bereised  and 
remanded,  with  Instmctlons. 

Thomas  Stevenson,  of  Bremerton,  and  Lew- 
is te  Legg,  of  Seattle,  for  appellants.  F. 
W.  Moore,  of  Bremerton,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  executors  of  the  estate  of  Peter  Mack, 
deceased,  against  R.  J.  Oliver  and  wife,  to 
recover  $6,668.50,  alleged  to  be  due  upon 
the  purchase  by  the  defendants  of  a  promis- 
sory note  which  was  owned  by  Mr.  Mack 
in  his  lifetime.  The  answer  of  the  defend- 
ants admitted  the  purchase  of  the  note,  but 
denied  that  it  had  not  been  paid,  and  alleged 
payment  The  court  upon  thase  issues  pro- 
ceeded to  the  trial  of  the  case,  and  conclud- 
ed from  the  evidence  submitted  that  the 
defendants  were  indebted  to  the  estate  of 
Peter  Mack,  deceased.  In  the  sum  of  $89.75, 
and  entered  a  Judgment  therefor.  The  plain- 
tiffs have  appealed  from  that  judgment 

It  appears  without  dispute  that  in  No- 
vember, 1911,  Peter  Mack  held  a  note  for 
110,000  signed  by  William  Bremer  and  A. 
G.  Benbennick.  At  that  time  several  pay- 
ments had  been  made  upon  the  note,  so  that 
there  was  then  due  thereon  $8,468.50.  Mr. 
Mack  agreed  with  Mr.  Oliver  that  if  he 
would  take  the  note  and  collect  it,  he  might 
retain  from  the  amount  collected  $500,  and 
whatever  costs  and  expenses  he  was  to  in 
making  collection.  This  was  agreed  to,  and 
on  November  2,  1911,  Mr.  Mack  executed  a 
power  of  attorney  authorizing  Mr.  Oliver  to 
receive  and  collect  the  note.  Mr.  Oliver 
thereupon  collected  the  amount  dne  upon 
the  note,  viz.  .$8,468.50. 

It  is  not  claimed  that  any  of  this  money 
was  paid  to  Mr.  Mack  at  that  time.  But 
Mr.  Oliver  on  November  eth  deposited  In 
the  Citizens'  Bank  of  Bremerton  $100  to  the 
credit  of  Mr.  Mack.  From  that  time  on  until 
January  6,  1914,  Mr.  Oliver  made  a  number 
of  deposits  In  the  bank  to  the  credit  of  Mr. 
Mack.  These  deposits  altogether  amounted 
to  $950.  Mr.  Mack  in  the  meantime  drew 
checks  against  these  deposits. 

On  March  19,  1914,  Mr.  Mack  died,  leaving 
f55  in  the  bank  to  his  credit  He  left  a  will, 
leaving  his  estate  to  the  plaintiffs  herein, 
who  are  the  executors  of  Ills  estate. 

At  the  trial  Mr.  Oliver,  in  order  to  show 
payment,  whldi  was  then  the  only  issue  in 
the  case,  testified  that  he  had  made  these 
deposits  In  the  bank.  He  was  shown  a  re- 
ceipt for  $220,  dated  January  8,  1912.  He 
testified  that  he  was  acquainted  with  the  sig- 
natuis  of  Mr.  Mack,  and  that  Mr.  Mack  had 
signed  the  receipt.  He  was 'also  shown  an- 
other receipt  dated  May  28,  1912,  for  $1,650, 
and  identlfled  the  signature  thereto  as  the 
signature  of  Mr.  Mack.  He  also  testified 
that  he  had  another  receipt  for  $1,000,  dated 
AprU  5, 1912,  which  bore  the  same  sl^ature 


as  the  receipts  ajxeady  offered,  but  that  this 
receipt  had  been  lost  Objections  were  made 
to  the  Introduction  of  the  two  receipts  of 
January  -8  and  May  28, 1912,  upon  the  ground 
that  the  defendant  was  Incompetent  to  tes- 
tify because  the  receipts  involved  a  transac- 
tion between  the  deceased  and  the  defendant 
which  was  prohibited  by  section  1211,  Rem.  & 
Bal.  Code,  to  the  effect  that  in  an  action  or 
proceeding  where  the  adverse  party  sues  or 
defends  as  executor,  administrator,  or  legal 
representative  of  any  deceased  person,  then 
a  party  in  interest  shall  not  be  admitted  to 
testify  in  his  own  behalf  as  to  any  transac- 
tion had  by  him  with,  or  any  statement  made 
to  him  by,  such  deceased  or  insane  person. 

[1,  XI  We  are  of  the  opinion  that  the  Identi- 
fication of  the  signatures  to  these  receipts 
does  not  come  within  the  terms  of  the  statute 
because  such  identiflcation  is  not  a  transac- 
tion with  the  deceased  or  statement  made  by 
him.  Furthermore,  even  if  the  identiflcation 
of  these  signatures  may  be  held  to  be  a 
transaction  between  a  deceased  person  and 
the  witness,  other  witnesses  upon  the  trial 
identlfled  the  signatures  of  Mr.  Mack.  We 
are  satisfied,  therefore,  that  as  to  the  re- 
ceipt for  $220  and  the  receipt  for  $1,650,  the 
court  properly  admitted  them  in  evidence. 

[3]  The  receipt  for  $1,000  was  not  produc- 
ed. The  witness  testified  that  this  receipt 
was  lost  We  are  satisfied  that  the  court 
erred  in  receiving  this  evidence.  No  other 
person  testified  to  having  seen  the  receipt 
The  giving  of  the  receipt  for  $1,000  to  Mr. 
OUver  by  Mr.  Mack,  if  it  was  so  given,  was 
clearly  a  transaction  between  these  two  per- 
sons. The  receipt  itself,  if  In  existence, 
woold  be  evidence  ot  the  fact  that  it  was 
given.  Bat  we  think  in  the  absence  of  the 
receipt,  it  would  not  be  competent  for  Mr. 
Oliver  to  testify  that  such  a  receipt  had 
been  given,  or  was  in  existence. 

This  court,  in  White  v.  Walker,  84  Wash. 
652,  147  Pac.  409,  held  In  an  action  brought 
to  establish  a  lost  deed,  that  the  person  to 
whom  the  deed  was  given  could  not  testify 
that  she  bad  received  it,  because  that  would 
be  a  transaction  between  such  person  and 
the  deceased  person.  For  the  same  reason 
It  is  clear  that  the  receipt  in  this  case  could 
not  be  proven  by  the  person  to  whom  the  re- 
ceipt was  given  without  production  of  the 
receipt  Itself.  We  are  of  opinion,  therefore, 
that  the  court  erred  in  receiving  this  evi- 
dence in  regard  to  the  lost  receipt 

[4]  In  order  to  show  farther  payments,  Mr. 
Oliver  produced  a  book  in  which  he  testified 
he  kept  the  account  between  himself  and  Mr. 
Mack.  He  testified  that  the  entries  made  In 
this  book  were  made  about  the  times  therein 
stated,  and  that  they  were  correct  This 
book  contained  no  other  acconnt  It  shows 
upon  its  face  that  the  items  therein  entered 
were  all  made  In  the  same  handwriting,  in 
green  Ink,  and  apparently  all  made  at  the 
same  time.  The  account  begins,  according 
to  the  statement  contained  in  the  book,  on 
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June  0,  1911.  It  extended,  npon  Its  face, 
over  dates  np  to  Hardi  2,  1914.  It  eihowa 
upon  Its  face  only  cash  debits  against  Mr. 
Mack,  and  that  between  these  dates  Mr.  Mack 
had  received  more  than  the  amoont  owing 
from  Mr.  Oliver  by  some  $24.  This  book 
was  received  in  evidence  over  the  objection 
of  the  appellant.  In  receiving  the  book  In 
evidence  the  trial  court  was  controlled  by 
the  mle  In  Ah  How  v.  Furth,  13  Wash. 
650,  43  Pac.  639.  In  that  case  Ah  How,  who 
had  been  working  for  the  estate  of  Yesler, 
deceased  had  kept  the  account  of  his  work, 
and  of  moneys  received  from  Mr.  Yesler. 
His  account  book  was  received  in  evidence 
in  that  case;  and  this  court  held  that  such 
book  was  not  within  the  statute.  The  ac- 
count there  referred  to  was  kept  by  Ah  How, 
who  apparently  had  no  other  business  than 
the  business  of  cooking  for  Mr.  Yesler.  The 
account  book  probably  showed  the  dates  on 
which  he  labored,  and  the  pay  which  he  had 
received  from  Mr.  Yesler. 

We  think  that  case  goes  to  the  limit 
of  the  rule,  and  that  the  mle  ought  not  to 
t>e  further  extended.  In  this  case  the  book 
offered  in  evidence  was  kept  by  a  man  who 
was  engaged  in  business  in  the  city  of  Brem- 
erton. If  he  was  not  at  the  time  this  trans- 
action occurred,  he  had  been  before  In  the 
grocery  business.  He  was  a  man  of  affairs, 
was  director  in  the  Bank  of  Bremerton,  and 
was  apparently  a  careful  business  man. 

The  book  contained  one  item  of  credit  for 
$8,468.50,  obtained  upon  the  note.  The  debits 
were  all  cash  items  varying  from  $5  to  more 
tlian  $1,000.  A  number  of  items  are  for 
$100;  several  are  for  $500,  and  $400,  and 
$300.  There  was  no  evidence  that  any  of 
these  payments  were  made  by  the  defendant 
Oliver  except  the  book  itself. 

As  we  have  said,  this  book  does  not  ap- 
pear upon  its  face  to  be  a  tradesman's  book, 
kept  in  the  line  of  business  of  Mr.  Oliver, 
but  is  at  most  a  private  account,  kept  by 
him  for  moneys  advanced  to  Mr.  Mack  dur- 
ing his  lifetime. 

The  rule  is  stated  In  17  Oyc.  at  page  381, 
as  follows: 

"But  as  a  general  rale  books  of  account  of  a 
party  are  not  admissible  in  his  own  favor  to 
prove  charges  for  'money  paid'  or  'money  lent,' 
or  cash  items  or  dealings  between  the  parties 
f;enerally,  since  these  charges  are  not  usually 
such  as  are  made  in  the  ordinary  coarse  of  busi- 
ness, and  since  other  and  better  evidence  of  the 
transaction  usually  exists  or  might  reasonably 
be  called  for  by  the  party  making  the  advance. 
This  rule  has  been  modified  by  some  of  the  de- 
cisions, however,  and  it  is  held  that  where  money 
charges  are  made  in  the  banking  business,  or 
otherwise  as  a  matter  of  fact  in  the  ordinary 
course  of  business,  the  accounts  will  be  admissi- 
ble under  the  shopbook  rnle.  Moreover  the 
effect  of  the  decisions  in  some  jurisdictions  is  to 
extend  the  rule  permitting  proof  of  the  delivery 
of  goods  sold  and  the  performance  of  labor  by 
shopbooks  so  as  to, include  charges  of  sums  of 
money  not  exceeding  a  certain  sam,  or  small 
sums  not  definitely  fixed  by  law. 

"To  be  admissible  under  the  shopbook  rule  the 
book  must  as  a  general  rule  contain  charges  by 
one  party  to  the  action  against  the  other  and 


the  entry  must  be  made  witih  the  intent  to  make 
a  charge.  Tlins  books  of  entries  of  work  done 
have  been,  held  inadmissible  where  the  primary 
object  of  the  entries  was  to  enable  the  party  to 
settle  with  his  employes  in  the  work  and  not  to 
charge  the  work  against  the  adverse  party.  So 
a  book  of  credits  and  not  of  charges  kept  by  a 
purchaser  or  employer  is  inadmissible.  So  a 
party's  books  are  inadmissible  to  establish  a 
negative  in  his  favor  by  showing  the  absence  of 
affirmative  entries." 

We  tliink  under  this  mle  that  the  book 
here  offered  was  not  admissible  because  it 
was  clearly  not  a  shopbook.  It  appears  upon 
its  fbce  that  it  was  not  a  book  "kept  in  the 
ordinary  business  of  Mr.  Oliver.  It  does 
not  appear  tme  npon  its  face  by  reason  of 
the  fact  that  it  appears  to  have  beea  drawn 
np  all  at  oae  time  and  not  extending  over  a 
period  of  two  years.  We  think  it  appears 
upon  its  face  to  be  a  self-serving  declaration. 
There  was  opportunity  here  for  better  evi- 
dence of  the  transactions  than  the  book  it- 
self. It  appears  from  the  record  beyond 
dispute  that  Mr.  Oliver,  as  we  have  seen 
above,  was  a  man  of  affairs.  He  was  a  busi- 
ness man  of  ability,  accustomed  to  banks 
and  banking  business.  He  was  a  director  in 
a  bank.  Peter  Mack,  during  his  lifetime, 
was  a  bachelor.  He  lived  In  filth.  He  was 
intoxicated  a  great  portion  of  his  time.  In 
short,  Peter  Mack,  during  the  last  years  of 
his  life,  was  irresponsible  on  account  of  his 
habits  and  mode  of  living.  It  seems  to  us 
incompatible  with  good  business  Judgment, 
which  we  must  attribute  to  Mr.  Oliver,  tliat 
be  would  advance  $400  and  $500  at  a  time  to 
Mr.  Mack  without  issuing  liis  check  therefor, 
or  without  taking  a  receipt  from  Mr.  Mack. 
And  yet,  if  this  book  is  admissible  in  evi- 
dence, and  may  be  received,  we  must  con- 
clude that  Mr.  Oliver  advanced  as  much  as 
$3,000  to  Mr.  Mack  in  that  way. 

[S]  It  Is  plain  from  the  statute  itself  that 
the  payment  of  these  different  amounts  would 
be  transactions  between  the  deceased  and 
Mr.  Oliver.  He  cannot  upon  the  witness 
stand  testify  that  he  made  these  payments. 
To  admit  tills  book  in  evidence  would,  in 
effect,  authorize  a  person  before  the  trial 
of  an  action  to  write  a  statement  upon  a 
paper  or  in  a  book,  and  then  by  testifying 
that  the  statement  was  correct  and  the  Items 
were  entered  at  the  time  of  the  different  dates 
therein,  make  a  book  admissible  in  evidence 
as  a  trade  book.  In  other  words,  to  declare 
this  book,  under  the  circumstances,  admissi- 
ble, is  to  declare  an  easy  mode  of  avoiding 
the  statute.  We  are  satisfied  that  the  rule 
in  the  Ah  How  Case  should  not  control  tliis 
case,  and  tliat  the  admission  of  ttiis  book  in 
evidence  was  error. 

[IJ  This  case  is  triable  Iiere  de  novo.  The 
record  is  before  us.  It  shows  upon  its  face, 
and  is  admitted,  that  the  defendant  was  to 
deduct  $500  fron  the  amount  collected  on 
the  note.  He  was  aUK>  to  receive  $151.20  in 
costs  of  collection.  The  evidence  besides  his 
own  testimony  shows  Quit  the  jlefendant 
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deposited  in  the  bank  $950  to  tbe  credit  of 
Mr.  Mack.  The  eridenoe  further  shows  that 
at  the  time  the  money  was  collected  Mr. 
Mack  in  the  presence  of  Mr.  Moore  agreed 
that  Mr.  Oliver  should  deduct  from  the 
amount  collected  $000  then  owing  by  Mr. 
Mack  to  Mr.  Oliver.  The  record  shows  that 
Mr.  Mack  gave  to  Mr.  Oliver  a  receipt  for 
$220  and  $1,650.  It  was  not  shown,  and  Is 
not  claimed,  that  <liere  was  any  other  trans- 
action on  which  Mr.  Oliver  was  indebted  to 
Mr.  Mack.  It  can  therefore  be  presumed 
that  these  receipts  were  given  for  money  ad- 
vanced from  this  $8,468.60  owing  by  Oliver 
to  Mack. 

It  was  also  shown  by  disinterested  wit- 
nesses that  during  the  last  sickness  of  Mr. 
Mack,  and  after  his  death,  Mr.  Oliver  ad- 
vanced money  to  pay  for  articles  furnished 
to  Mr.  Ma(&  before  his  death,  for  doctor  bills, 
eta,  and  after  his  death,  for  funeral  ex- 
penses, the  sum  of  $726.50.  These  added  to- 
gether make  a  total  payment  from  Mr. 
OUver  to  Mr.  Mack  of  $5,097.70.  Deducting 
this  trom  the  amount  of  money  Mr.  Oliver 
owed  to  Mr.  Mack  upon  the  note,  leaves  $3,- 
370.80.  We  think  it  plain  from  the  record 
here  that  the  plointUIs  are  entitled  to  a  Judg- 
ment against  the  respondents  for  that  amoimt 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to 
the  superior  court  to  enter  a  Judgment 
against  the  defendants  for  $3370.80,  with  in- 
terest from  the  date  the  complaint  was  filed. 

MORRIS,  O.  J.,  and  tSUUB  and  CHAD- 
WICK,  33^  concur. 


BOnOEAERT  et  nx.  v.  BURWEUj  &  MOB^ 
FORD,  Inc.    (No.  18405.) 

(Supreme   Court   «f   Washington.     Sept.  90, 
Ifllft) 

Pbatid  «=>50(1)— Action— MEAsnBE  o»  Dax- 

AGES. 

In  an  action  for  damages  for  false  represen- 
tations as  to  the  value  of  land  for  which  ijlaln- 
tiff  was  induced  to  trade  his  eauity  in  certain 
lots,  the  measure  of  plaintlGTs  damage  was  the 
actual  loss  sustained  by  him  and  no  more,  and 
was  to  be  measured  not  by  the  market  value  of 
the  lots,  but  only  by  the  value  of  the  interest 
he  lost. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  60;  Dec.  Dig.  «=959(1).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Oeorge  Bouckaert  and  wife 
against  Burwell  &  Morford,  Incorporated. 
Judgment  for  plaintiffs,  and  defendant  ai>- 
peals.  Reversed,  and  cause  remanded  fbr 
a  new  trial. 

Byera  &  Byers,  of  Seattle,  for  appellant 
B.  M.  Farmer,  of  Seattle^  for  respondents. 


MORRIS,  C.  3.  Appeal  from  a  Judgment 
upon  a  verdict  in  favor  of  the  plaintiffs  In. 
an  action  to  recover  damages  for  false  rep- 
resentations in  a  trade  of  real  estate.  Re- 
spondents authorized  appellant,  a  real  estate 
broker,  to  dispose  of  their  equity  In  ten  Se- 
attle lota.  Under  this  authority  appellant 
secured  a  trade  ft>r  40  acres  of  land  in 
Taklma  county.  Respondents,  alleging  that 
they  were  Induced  to  make  the  trade  through 
fraudulent  representations  as  to  the  charac- 
ter and  value  of  the  Yakima  county  land, 
brought  this  action  against  the  broker  and 
recovered  Judgment,  from  which  this  appeal 
is  taken. 

.  Several  questions  are  raised  by  tbe  appeal, 
but  as  our  conclusion  as  to  one  necessitates 
a  new  trial  this  only  will  be  noted.  In 
instructing  the  Jury  as  to  the  measure  of 
damages  the  lower  court  charged  that  such 
measure  would  be  the  difference  between  the 
market  value  of  the  Seattle  lots  and  the  mar- 
ket value  of  the  40  acres  in  Takima  county 
on  the  day  of  the  trade.  This  was  clearly 
error.  The  measure  of  respondents'  damage 
would  be  the  actual  loss  sustained  by  them 
and  no  more. 

"Actual  damages  means  a  just  compensation 
for  the  wrong  suffered."  Scribner  v.  Palmer, 
81  Wash.  471,  142  Pac.  1166. 

The  wrong  suffered  by  respondents,  if  any, 
was  not  to  be  measured  by  the  market  value 
of  the  Seattle  lots,  but  only  by  the  value  of 
the  interest  they  lost.  The  appellant  al- 
leges that  respondents  authorized  it  to  sell 
their  equity  in  Hie  Seattle  lots,  and  the  valuo 
of  such  equity  Is  the  only  loss  complained 
of.  The  damages  suffered  then  would  be 
based  upon  the  value  of  respondents'  eq- 
uity, since  that  is  all  that  they  lost;  not 
the  market  value  of  the  entire  holding. 

For  this  error  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial 

MOUNT,  CHADWICK,  BMJS,  and  FUI#- 
LERTON,  JJ.,  concur. 


HAWN  T.  TAKIMA  COUNT?.    (Na  18887.) 

(Supreme  Court  of  Washington.     Sept.  80, 
1916.) 

Apfxal  akto  Esbob  «=>979(2)  —  Nxw  Tbiai 
$=970— DisosETioN  or  Triai.  Coubt— Gbant- 
INQ  New  Tbiai. 
Tbe  trial  court  is  vested  with  discretion  to 
order  a  new  trial  on  the  ground  of  tbe  insuffi- 
ciency of  the  evidence  to  Justify  the  verdict,  and 
its  order  will  not  be  disturbed  on  appeal,  where 
there  is  no  manifest  abuse  of  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  3871;  Dec.  Dig.  «=>979(2); 
New  'Trial,  Cient  Dig.  i  97 ;  Dec.  Dig.  <S=>70.] 

D^tartment    1.      Appeal    from    Superior 

Court,  Yakima  County ;  B.  B.  Preble,  Judge. 

Action  by  O.  Wl  Hawn  against  Yakima 
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County.    Tndtcmeht  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Harold  Gilbert  and  Sydney  Llvesay,  both 
of  North  Yakljua,  for  appellant  H.  J.  Snlv- 
ely  and  I.  J.  Bounds,  both  of  North  Taklma, 
for  respondent. 

PER  CURIAM.  Appeal  from  an  order 
granting  a  new  trial  upon  the  ground  of  In- 
BuiHciency  of  the  evidence  to  Justify  the 
Terdlct  We  have  held  In  an  unbroken  line 
of  decisions  that  the  discretion  to  so  order 
Is  vested  in  the  lovrer  court,  and  that  its 
Judgment,  when  so  entered,  will  not  be  dis- 
turbed on  appeal,  unless  there  Is  a  manifest 
abuse  of  such  discretion.  The  record  pre- 
sents no  such  abuse. 

The  Judgment  is  afiirmed. 


NORTHERN  PAC.  RT.  CO.  ▼.  KING  COUN- 
TY.   (No.  132S9.) 
(Supreme  Court  of  Washinston.    Oct.  4,  1916.) 

1.  Taxation  ©=»390(1)  —  Bailboad  Covuis- 
siON — Conclusiveness  of  FiNDmas— Opbb- 
AiiNO  Pkopebty — Statutes. 

Laws  1907,  p.  536,  created  a  railroad  com- 
mission to  ascertain  tlie  value  of  railroad  prop- 
erty ill  tlie  state  and  made  its  findings  conclu- 
sive, Laws  1911,  p.  638,  made  the  railroad 
commission  a  public  service  commission  with  sub- 
stautially  the  same  powers,  and  section  92  there- 
of as  amended  by  Laws  1913,  p.  665,  provided 
that  the  findings  of  the  commission  should  be  ad- 
missible in  evidence  in  any  action,  "excepting 
with  respect  to  matters  of  assessment  and  tax- 
ation" and  should  be  conclusive  evidence  of  the 
facts  stated  therein  "except  as  a  basis  for  taxa- 
tion." Liaws  1907,  p.  132,  required  the  state 
board  of  tax  commissioners  to  make  an  annual 
assessment  of  the  operating  property  of  all  rail- 
roads, and  by  section  2,  subd.  3,  defined  railroad 
groperty  and  PTOvided  that  real  estate  not  used 
1  operation  should  ^  assessed  the  same  as  the 
property  of  individuals,  and  section  12  declared 
that  railroad  operating  property  indnding  real 
property,  and  its  roiling  stock,  etc.,  should  be 
taxed  as  personal  property.  Laws  1913,  p.  438, 
required  railroad,  property  to  be  assessed  at  not 
exceeding  50  per  cent  of  its  real  value.  Reli, 
that  it  was  the  duty  of  the  Public  Service  Com- 
mission to  determine  not  only  the  value  but  the 
property  used  by  the  railroad  as  operating  prop- 
erty, and  that  its  determination  as  to  value  for 
taxation  until  modified  by  the  commission  or 
the  courts  was  conclusive,  and  that  the  state 
board  of  tax  commissioners  had  no  authority  to 
reclassify  railroad  property  as  nonoperating 
property  after  the  Public  Service  Commission 
had  classified  it  as  operating  property;  the 
amendment  by  Laws  1913  refefrmg  only  to  the 
right  of  the  tax  commission  to  put  a  different 
value  upon  railroad  property  than  that  fixed  by 
the  Public  Service  (Commission. 

[Ed.    Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  §  652;  Dec.  Dig.  <^=»300(1).] 

2.  Taxation  «=»301<^Raii.boad8— "Opebat- 
iNa  Pbopertt." 

Under  Laws  1907,  p.  132,  %  2,  subd.  3,  pro- 
viding til  at  the  term  ''property  of  a  railroad 
company"  should  include  all  its  franchises,  right 
of  way,  tracks,  terminals,  and  other  real  and 
personal  property  used  or  employed  in  its  op- 
erations, but  that  realty  not  used  in  operating 
the  railroad  should  be  assessed  the  same  as  the 
property  of  an  individual,  and  section  12,  pro- 


viding that  in  aasenliig  operatittg  property  all 
land  occupied  as  a  right  of  way,  all  tracks,  sta- 
tions, etc.,  used  in  the  operation  thereof  should 
be  assessed  and  taxed  as  real  property,  realty 
owned  by  a  railroad  and  occupied  by  side  tracks 
and  by  telegraph  lines  adjoining  its  terminals 
was  to  be  assessed  as  "operating  property." 

[Ed. '  Note. — For  other  cases,  sec  Taxation, 
Cent  Dig.  ({  660-666;    Dec.  Dig.  «=>391.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    J.  R.  Ralston,  Judge. 

Action  by  the  Northern  Pactdc  Railway 
Company  against  King  Connty  to  cancel  a 
tax.  Judgment  for  plaintiff,  and  defendant 
appeals.   Affirmed. 

Alfred  H.  Lundln  and  Robert  H.  Erana, 
both  of  Seattle,  for  appellant  Geo.  T.  Reld, 
J.  W.  Quick,  Ia  B.  Da  Ponte,  and  C.  A.  Mur- 
ray, all  of  Tacoma,  for  respondent 


MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  cancel  a  tax  upon  three 
blocks  of  Seattle  tldelands,  which  blocks 
had  been  assessed  by  the  county  assessor 
for  the  year  1914  as  commercial  or  nonoper- 
ating property  of  the  railway  company. 
Up<m  a  trial  of  the  issues  to  the  lower  court 
a  Judgment  was  entered  as  prayed  for  in  the 
complaint    The  county  has  appealed. 

[1, 1]  It  appears  that  these  blocks  are  ad- 
joining Its  tracks,  stations,  and  terminal 
grounds,  and  were  purchased  and  held  by  the 
railway  company  for  terminal  grounds. 
They  have  been  occnpled  by  a  telegraph 
line  and  a  side  track.  Ifty  reason  of  the  fact 
that  these  blocks  were  not  entirely  occupied 
by  the  railway  company  for  the  purposes  of 
side  tracks  and  terminal  grounds,  the  state 
board  of  tax  commissioners  classified  the 
portion  of  the  blocks  not  occupied  by  the 
railway  company  as  commercial  property, 
and  they  were  so  assessed.  The  railway  com- 
pany has  paid  the  taxes  upon  Its  operating 
property  and  claims  that  the  order  of  the  tax 
commission  dassltylng  these  blocks  as  com- 
mercial property  Is  void  because  the  tax 
commission  had  no  authority  to  classify 
these  lands  as  commercial  property  when 
they  were  held  for  the  use  of  the  railway 
comjiany  as  operating  property,  and  were  so 
classified  by  the  Public  Service  Commission. 

So  that  the  controlling  question  in  the 
case  is  whether  the  state  board  of  tax  com- 
missioners is  authorized  to  reclassify  rail- 
road property  as  nonoperating  property  when 
this  same  property  has  been  classified  by 
the  Public  Service  Commissioner  as  operat- 
ing property.  The  trial  court  was  of  the 
opinion  that  the  board  of  tax  commissioners 
had  no  such  authority,  and  therefore  granted 
the  relief  prayed  for. 

In  the  year  1907  the  Legislature  passed 
an  act  providing  for  the  regulation  of  rail- 
roads within  the  state.  Section  5  of  that 
act  provided  that  it  should  be  the  duty  of 
the  railroad  commission  as  early  as  practica- 
ble to — 
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"ascertain  the  total  market  value  Qf  the  line, 
equipment  and  property  of  each  railroad  operat- 
ing in  this  state  used  for  a  public  convenience 
within  the  state.  •  *  •  It  shall  also  ascer- 
tain whether  the  expenditures  already  made  in 
the  construction  and  equipment  of  each  railroad 
were  such  as  were  justified  by  the  then  existing 
conditions  and  such  as  might  reasonably  be  ex- 
pected in  the  immediate  future;  it  shall  also 
ascertain  whether  the  money  expended  by  each 
railroad  is  reasonable  for  the  present  needs  of 
the  company  and  for  such  as  may  reasonably  be 
expected  in  the  immediate  future.". 

ITie  section  then  provided  that  the  commis- 
sloa  should  make  findings  of  fact  upon  all 
matters  concerning  which  It  was  directed 
to  Inqnire  Into,  and  that  such  findings  should 
be  filed.    It  then  provided: 

"The  findings  of  the  commission  so  fUed,  or  as 
the  same  may  be  corrected  by  the  courts,  when 
puroperly  certifi^  under  the  seal  of  the  commis- 
sion, shall  be  admissible  in  evidence  in  any  pro- 
ceeding or  hearing  &i  which  the  public  and  the 
railroad  or  express  company  affected  thereby  is 
interested,  and  such  findings,  wEen  so  introduc- 
ed, shall  be  conclusive  evidence  of  the  tacts  stat- 
ed in  such  finding  or  findings  as  of  the  date  of 
filing  under  conditions  then  existing,  and  such 
facts  can  only  be  controverted  or  contradicted 
by  showing  a  subsequent  change  in  conditions 
bearing  upon  the  facts  therein  determined." 

Afterward  in  the  case  of  State  ex  rel.  O. 
R.  &  N.  Go.  ▼.  Clausen,  63  Wash.  535,  116 
Pac.  7,  this  court  in  substance  held  that  a 
finding  of  value  by  the  railroad  commisrfon 
was  binding  upon  the  tax  commission,  which 
bad  no  power  to  fix  any  other  value  upon 
railroad  property  for  the  purposes  of  taxa- 
tion. 

Afterwards  in  the  year  1911,  a  new  act 
was  passed,  making  the  railroad  commission 
the  Public  Service  Commission,  with  substan- 
tially the  same  powers  with  reference  to  rail- 
roads that  it  bad  under  the  old  act.  Laws 
1811,  p.  601. 

In  the  year  1913  the  Legislature  amended 
section  92  of  the  act  to  read  as  follows: 

"The  findings  of  the  commission  so  filed,  or  as 
the  same  may  be  corrected  by  the  courts,  when 
properly  certified  under  the  seal  of  the  commis- 
sion, shall  be  admissible  in  evidence  in  any  ac- 
tion, proceeding  or  hearing,  excepting  with  re- 
spect to  matters  of  assessment  and  taxation,  in 
which  the  state  or  any  officer,  department  or  in- 
stitution thereof,  or  any  county,  municipality,  or 
other  body  politic  and  the  public  service  com- 
pany affected  is  interested,  whether  arising  un- 
der the  provisions  of  this  act  or  otherwise,  nnd 
such  findings  when  so  introduced  shall  be  con- 
clusive evidence  of  the  facts  stated  in  such  find- 
ings as  of  the  date  therein  stated  under  condi- 
tions then  exiting,  except  as  a  basis  for  taxa- 
tion, and  such  facts  can  only  be  conti'overted 
by  showing  a  subsequent  change  in  conditions 
bearing  upon  the  facts  therein  determined." 
Laws  1913,  p.  665. 

It  is  claimed  by  the  appellant  that  this 
amendment  authorlaes  the  state  board  o^ 
tax  commissioners  to  reclassify  railroad 
property  as  operating  or  nonoperatlng  proj)- 
erty  for  purposes  of  taxation  because  of  the 
amendment  excepting  the  conclusiveness  of 
the  findings  with  respect  to  matters  of  as- 
sessment and  taxation. 

The  duties  of  the  tax  commission  are 
found  in  chapter  78,  p.  132,  Laws  1807.  This 
Chapter  provides: 


"Oniat  the  state  board  of  tax  commissioners 
shall  make  an  annual  assessment  of  the  operat- 
ing property  of  all  railroad  companies  within 
this  state,  for  the  purpose  of  levying  and  collect- 
ing taxes  as  hereinafter  provided." 

Subdivision  3  of  section  2  is  as  follows: 
"The  term  'property  of  the  railroad  company' 
as  used  in  this  act,  shall  include  all  franchises, 
right  of  way,  roadbed,  tracks,  terminals,  rolling 
stock  equipment  and  all  other  real  and  personal 
property  of  such  company,  used  or  employedin 
the  operation  of  the  raUroad,  or  in  conducting 
its  business,  and  shall  include  all  title  and  in- 
terest in  such  property,  as  owner,  lessee  or  other- 
wise. Real  estate  not  adjoining  its  tracks,  sta- 
tions or  terminals,  and  real  estate  not  used  in 
operating  the  railroad,  is  excepted,  and  shall  be 
assessed  in  the  same  manner  as  like  property  of 
individuals." 

Section  12  of  the  same  act  (page  139)  is  as 
follows: 

"In  making  the  assessments  of  the  ofierating 
property  of  railroads,  and  in  the  apportionment 
of  the  values  and  the  taxation  thereof,  a^  here- 
inbefore provided,  all  land  occupied  and  claimed 
exclusive^  as  the  right  of  way  for  railroads, 
with  all  the  tracks,  and  substructures  and  super- 
structures which  support  the  same,  together  with 
all  side  tracks,  second  tracks,  turnouts,  station 
houses,  depots,  roundhouses,  machine  shops,  or 
other  buildings  bdonging  to  the  road,  used  in 
the  operation  thereof,  without  separating  the 
same  into  land  and  improvements,  shall  be  as- 
sessed and  taxed  as  real  property.  And  the 
rolling  stock  and  other  movable  property  oeiong- 
ing  to  any  railroad  company  or  corporation  shall 
be  considered  personal  property  and  shall  be 
assessed  and  taxed  as  such. 

This  last  section  was  amended  in  the  year 
1911,  Laws  1911,  c.  21,  p.  62,  by  adding  to 
that  section  the  following: 

"Provided,  that  all  of  the  operating  property 
of  street  railroads  shall  be  assessed  and  taxed 
as  personal  property." 

It  is  plain  that  the  Public  Service  Commis- 
sion was  authorized  to  classify  the  property 
of  railroads.  We  find  no  authority  confer- 
ring upon  the  state  board  of  tax  commission- 
ers authority  to  classify  railroad  property  in- 
to operating  and  nonoperatlng  property. 
So  far  as  the  board  of  tax  commissioners  is 
concerned,  the  statute  Itself  defines  the  du- 
ties of  that  commission  virlth  reference  to 
oi)erating  and  nonoperatlng ,  or  commercial 
property  of  railroads,  tor  It  says  at  sub- 
division 3  of  section  2  (Laws  1907,  c.  78,  p. 
132): 

"The  term  'property  of  the  railroad  company' 
as  used  in  this  act,  shall  include  all  franchises, 
right  of  way,  roadbed,  tracks,  terminals,  rolling 
stock  equipment  and  all  other  real  and  personal 
property  of  such  company,  used  or  employed  in 
the  operation  of  the  railroad,  or  in  conducting 
its  business,  and  shall  include  all  title  and  inter- 
est in  such  property,  as  owner,  lessee  or  other- 
wise." 

That  Is  clearly  a  definition  of  operating 
property  of  railroads,  which  is  assessed  by 
the  state  board  of  tax  commisslcmers  and 
not  by  tbe  assessors  of  the  counties.  That 
subdivision  continues: 

"Real  estate  not  adjoining  its  tracks,  stations 
or  terminals,  and  real  estate  not  used  in  operat- 
ing the  railroad,  is  excepted,  and  shall  be  assess- 
ed in  the  same  manner  as  like  proj^rty  of  in- 
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Operating  property  and  commercial  vrov- 
erty  of  rallroada  are  distinctly  defined.  The 
muioperatlng  or  commercial  property  U  de- 
fined definitely  as  property  not  adjoining 
tracks,  stations,  or  terminals,  and  not  used 
In  operating  the  railroad. 

Section  12  above  quoted  declares  that: 

"In  making  the  assessments  of  the  Derating 
property  of  railroads,  and  in  the  apportionment 
of  the  values  and  the  taxation  thereof,  as  here- 
inbefore provided,  all  land  occupied  and  claimed 
exclusively  as  the  right  of  way  for  railroads, 
with  all  the  tracks,  and  snbstractares  and  super- 
structures which  support  the  same,  together 
with  all  side  tracks,  second  tracks,  turnouts, 
station  houses,  depots,  roundhouses,  machine 
shops,  or  other  buildings  belonging  to  the  road, 
used  in  the  operation  thereof,  wi&out  separat- 
ing the  same  into  land  and  improvements,  shall 
be  assessed  and  taxed  as  real  property. 

This  section  and  section  2  should  be  read 
together,  and  when  so  read,  we  think  it  is 
plain  that  where  the  real  estate  is  used  In 
the  operation  of  the  railroad,  and  where  it 
adjoins  its  tracks,  stations,  or  terminals, 
such  property  is  to  be  assessed  as  operating 
property  of  the  railway  company. 

It  is  conceded  in  this  case,  a^  we  under- 
stand the  record,  that  prior  to  the  year  1014 
these  blocks  were  classified  by  the  public 
service  or  railroad  commission  as  operating 
property  of  the  railway  company,  and  up  to 
that  time  were  assessed  as  such;  and  the 
taxes-  apportioned  to  the  dUferent  counties 
through  which  the  railroad  runs,  as  required 
by  the  statute.  State  ex  reL  Hellar  v.  Jack- 
son, 82  Wash.  351,  144  Pac.  48. 

But  in  that  year  the  tax  commission  con- 
cluded that  this  property  was  not  used  as 
operating  property,  and  therefore  cla&slfied 
the  same  as  commercial  property.  We  think 
the  amendment  of  the  Public  Service  Com- 
mission Act  in  the  year  lOlS  to  the  effect 
that  the  findings  of  the  Public  Service  Com- 
mission "shall  be  admissible  in  evidence  In 
any  action,  proceeding  or  hearing,  excepting 
with  respect  to  matters  of  assessment  and 
taxation,  in  which  the  state  or  any  oiUcer, 
department  or  institution  thereof,  or  any 
county,  municipality,  or  other  body  politic 
and  the  public  service  company  affected  is 
interested,  whether  arising  under  the  pro- 
visions of  this  act  or  otherwise,  and  such 
findings  when  so  Introduced  shall  be  conclu- 
sive evidence  of  the  facts  stated  In  such  find- 
ings as  of  the  date  therein  stated  under  con- 
ditions then  existing,  except  as  a  basis  for  tax- 
ation," refers  only  to  the  right  of  the  tax 
commission  to  put  a  different  value  upon 
railroad  property  than  that  fixed  by  the  Pub- 
lic Service  Commission ;  and  that  the  amend- 
ment intended  only  td  avoid  the  rule  there- 
tofore announced  in  State  ex.  reL  O.  R.  &  N. 
Co.  V.  Clausen,  stipra.  This  is  plain  when  we 
come  to  consider  that  at  the  same  session  of 
the  Iieglslature,  by  chapter  140,  Iiaws  1913, 
the  Legislature  provided  that  property  should 
be  assessed  at  not  to  exceed  50  per  cent  of 
Its  true  and  fair  value  In  money.  It  was 
clearly  not  the  Intention  of  the  Legislature  to 


require  railroad  prop«rty  to  be  assessed  at  its 
true  value  in  money,  and  at  thq  same  time, 
to  permit  other  property  to  be  assessed  at  60 
per  cent  of  its  value.  In  referring  to  this 
question  in  Northern  Pacific  Ry.  Ga  v.  State, 
8i  Wash.  510,  we  said  at  page  529,  147  Pac. 
45,  at  page  51: 

"The  county  assessors  are  not  however,  the 
assessors  of  railway  operaUng  property;  that 
duty  being  committed  by  law  to  the  state  board 
of  tax  commisssioners.  The  statute  so  provid- 
ing, we  think  renders  it  plain  that  the  assessed 
valaation  is  to  be  placed  upon  the  entire  operat- 
ing property  of  each  rallwa;  company  as  a 
unit^' 

Then  after  quoting  sections  9141  and  9148 
of  Rem.  ft  BaL  Code,  we  said: 

"This  language  of  the  latter  section  manifestly 
refers  to  operating  property,  or  as  termed  in  the 
railroad  and  public  service  commission  laws, 
'property  ased  for  the  pabUc  convenience,'  and 
is  the  same  class  of  property  which  it  was  the 
duty  of  the  railroad  oommiasion  in  1908  to  de- 
termine the  'total  market  value  of,'  which  duty 
later  devolved  upon  the  Public  Service  Commis- 
sion. This,  we  think,  is  rendered  plain  by  a 
reading  of  section  9148,  above  quoted,  in  con- 
nection with  the  provisions  of  the  railroad  com- 
mission law,  especially  as  amended  by  the  public 
service  commission  law  of  1911  toadiing  the 
duty  of  the  commission  and  the  effect  of  its 
finding  of  value  of  such  property.    •    *    • 

"In  State  ex  rel.  Oregon  R.  ft  Nav.  Co.  v. 
Clausen,  68  Wash.  636,  116  Pac.  7,  and  Spo- 
kane ft  I.  E.  R.  Ca  V.  Spokane  County,  75 
Wash.  72,  134  Pac.  688,  we  held,  iu  effect,  that 
the  property  to  be  assessed  by  the  state  board  of 
tax  commissioners  and  the  property  to  be  valued 
by  the  Railroad  and  Public  Swvioe  Commission 
is  the  same  property.  We  are  prompted  to  make 
this  observation  so  that  it  may  be  rendered  plain 
that  the  organized  entity  consistinK  of  appel- 
lant's opjerating  property,  so  valued  tor  purposes 
of  taxation,  did  not  indade  any  property  other 
than  the  property  of  appellant  'used  for  the 
public  convenience,'  nnd  that  whatever  other 
property  may  have  been  owned  by  appellant  in 
that  year  was  not  valued  for  taxation  by  the 
state  board  of  tax  commissioners,  but  by  the 
county  assessors,  and  was  not  regarded  as  en- 
tering Into  or  forming  part  of  appellant's  op- 
erating property." 

From  the  reasoning  in  that  case  it  seems 
to  follow  that  the  duty  of  the  Public  Service 
Commission  was  to  determine,  not  only  the 
value,  but  the  property  used  by  the  railway 
company  as  operating  property',  and  that  when 
the  Public  Service  Commission  determines 
those  questions,  such  determlnatioa  is  bind- 
ing except  as  to  value  for  taxation  until 
modified  by  that  commission  or  by  the  courts. 

As  we  have  seen  above,  there  is  no  ex- 
press provision  in  the  law  authorizing  the 
board  of  tax  commissioners  to  classify  prop- 
erty, except  for  purposes  of  valuation  for 
taxation.  Where  it  is  found  by  the  Public 
Service  Commission  that  property  is  used  by 
the  railway  company  as  operating  property, 
we  think  it  is  the  duty  of  the  tax  commis- 
sion to  abide  by  that  decision.  We  have  no 
doubt  of  the  right  of  the  tax  comiuisslon  to 
value  different  dasees  of  railroad  property. 
But  that  la  entirely  different  from  classify- 
ing property  as  operating  and  nonoperating, 
when  that  authority  is  not  expressly  given  to 
that  commission,  and  is  expressly  given  to. 
the  Public  Service  Commlssioa./  Operajliic^ 
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property  Is  valued  or  assessed  by  the  state 
board,  of  tax  (Commissioners.  It  Is  assessed 
as  a  unit,  according  to  the  provisions  of  seo- 
tlon  2  and  section  12  of  dieter  78  of  Laws 
1907.  The  use  of  the  property  Is,  we  think, 
determined  by  the  Public  Service  Commis- 
sion. The  act  of  1907  relating  to  the  dut- 
ies of  the  tax  commission,  and  the  act  of  1011, 
relating  to  the  Public  Service  CJommlsslon, 
must  be  construed  with  reference  to  each 
other  in  order  to  be  harmonious. 

We  are  satisfied,  therefore,  that  the  trial 
court  properly  concluded  that  the  state  board 
of  tax  commissioners  had  no  authority  to  re- 
classify railroad  property  as  operating  and 
nonoperatlng  property  when  the  Public  Serv- 
ice Commission  had  done  so,  but  must  take 
it  as  the  Public  Service  Commission  has  de- 
termined It  to  be. 

The  Judgment  is  therefore  afilrmed. 

MORRIS,  a'X,  and  FULLERTON,  OLU8, 
and  CHADWICK,  JJ.,  concur. 


GREAT  NORTHERN  RY.  CO.  v.  KINO 
COUNTY  et  al.    (No.  13S02.) 

(Supreme  Court  of  Washington.    Oct  4,  1916.) 

Department  1.  Appeal  from  Superior  Ooort, 
King  County;  J.  T.  Ronald,  Judge. 

Action  by  the  Great  Northern  Railway  Com- 
pany against  King  Coun^  and  others.  Judg- 
ment for  plaintifl,  and  defendants  appeal  Af- 
firmed. 

Alfred  H.  Lxmdin,  Robert  H.  Bvans,  and  S. 
M.  Brackett,  all  of  Seattle,  for  appellants. 
F.  V.  Brown  and  F.  G.  Dorety,  both  of  Seattle, 
for  respondent. 

PER  CURIAM.  The  questions  presented  In 
this  case  are  identical  with  the  onestiona  pre- 
sented in  Northern  Pac  Ry.  Co.  v.  King  County, 
160  Pac.  8,  just  decided,  and,  for  the  reasons 
therein  stated,  the  judgment  is  affirmed. 


HORNBURG  v.  LARSON  et  nx.    (No.  18269.) 

(Supreme    Cionrt    of    Washington.      Sept.    28, 
1916.) 

1.  Bills  and  Notes  «=j537(3)  —  AcnoK  — 
Question  fob  Juby— Considekation. 

,  In  an  action  on  a  note,  held,  that  the  fail- 
ure of  consideration  for  the  note  was  a  ques- 
tion for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  C^ent  Dig.  §S  1866-1870:  Dec  Dig.  «=> 
537(3).] 

2.  Bills  and  Notes  «=>452(3)— Invaliditt— 
Consideration  —  Rights  ot  Bona  Fidk 
purcuasbrs. 

The  mere  fact  that  the  payee  of  a  note  had 
agreed  with  his  indorsee  that  it  should  be  rede- 
livered to  the  makers,  and  had  signed  the  note, 
would  not  deprive  the  makers  of  the  defense 
of  failure  of  consideration  of  which  the  indorsee 
had  notice,  as  a  failure  of  consideration  avoids 
a  note  in  the  hands  of  persons  purchasing  with 
notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  S§  1367-1376;  Dec  Dig.  «=» 
452(3).] 


3.  Bills  and  Noosb  «s>50S— RKNtrnoiATioif 

— EviDKNCB — Statute. 
In  an  indorsee's  action  on  a  note,  evidence 
that  he  had  agreed  with  the  payee  and  indorser 
to  return  the  note  to  the  makers  was  competent, 
as  a  showing  of  facts  in  regard  to  the  making 
and  delivery  of  the  note  showing  want  of  con- 
sideration or  failure  thereof,  making  the  note 
unenforceable;  Rem.  &  Bal.  Code,  §  ?512,  pro- 
viding that  the  holder  of  a  negotiable  instru- 
ment may  renounce  his  rights  against  a  party, 
and  that  such  renunciation  must  be  in  writing, 
unless  the  instrument  is  delivered  up  to  the 
person  primarily  liable  thereon,  applying  to 
vahd  enforceable  instruments. 

[B)d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8S  173»-1739 ;  Dec.  Dig.  €=» 
603.1 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  B.  H.  SuUivan, 
Judge. 

Action  by  C.  H.  Homburg,  doing  business 
under  the  name  and  style  of  C.  H.  Homburg 
Automobile  Company,  against  E.  O.  Larson 
and  wife.  Judgment  for  defendants,  and 
plaintiff  appeals.   Affirmed. 

Barker  &  Barker,  of  Spokane,  for  appel- 
lant Mulligan  &  BardBley,  of  Spokane,  for 
respondents. 


MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  promissory  note  for  ^,500, 
executed  by  the  defendants  in  favor  of  one 
Bice.  For  answer  to  the  complaint  the  de- 
fendants admitted  executing  the  note,  but 
alleged  that  there  was  a  failure  of  considera- 
tion which  was  known  to  the  plaintifl  at  the 
time  be  acquired  the  note.  There  were  oth- 
er affirmative  defenses  not  necessary  to  men- 
tion. Upon  these  issues  the  case  was  tried 
to  the  court  and  a  jury,  resulting  in  a  ver- 
dict and  judgment  In  favor  of  the  defendants. 
The  plaintiff  has  appealed. 

It  appears  that  on  July  26,  1912,  the  de- 
fendants entered  into  an  agreement  with 
John  D.  Rice,  to  purchase  13  acres  of  land 
belonging  to  Rice.  At  that  time  there  was  a 
mortgage  against  the  land  for  $1,600.  The 
defendants  agreed  to  purchase  Rice's  equity 
for  the  sum  of  $1,500,  and  to  pay  for  the 
same  by  a  note  secured  by  a  second  mort- 
gage upon  the  land.  The  note  and  mortgage 
were  executed  and  delivered  to  Mr.  Rice.  A 
deed  was  executed  by  Mr.  Bice  to  defend- 
ants and  signed  by  him,  but  was  not  signed 
by  his  wife,  who  at  that  time  was  in  Oregon. 
It  was  agreed  between  them  that  Mr.  Rice 
should  take  the  note  and  mortgage  and  the 
deed,  have  his  wife  sign  the  deed,  and  not 
file  the  mortgage  for  record  until  after  the 
deed  had  been  signed  and  delivered  by  Mr. 
Rice  to  the  defendants.  Thereafter,  before 
the  deed  was  signed,  Mr.  Rice  desired  to 
purchase  from  the  appellant  Hornburg  an 
automobile.  The  transaction  between  Mr. 
Rice  and  the  defendants  was  explained  to 
Blr.  Hornburg,  and  he  agreed  to  take  the  note 
and  mortgage  of  $1,500  in  payment  for  the 
automobile  and  to  repay  Mr.  Rice  $300  when 
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the  11,600  was  collected.  Thereafter  Mr.' 
Rice  and  these  defendants  agreed  to  rescind 
the  sale  of  the  property,  and  Mr.  Rice  in- 
formed Mr.  Hombnrg  of  that  fact,  and  it 
was  then  agreed  that  Mr.  Rice  should  exe- 
cute a  note  and  mortgage  for  $1,500  upon  the 
real  estate  direct  to  Mr.  Hornburg  in  pay- 
ment of  the  automobile.  It  was  further 
agreed  that  the  note  and  mortgage  executed 
by  the  defendants  should  be  returned  to  them. 
The  deed  from  Mr.  Rice  to  the  defendants 
was  never  delivered.  The  mortgage  executed 
by  the  defendants  to  Mr.  Rice  was  returned 
to  the  defendants,  but  the  note  was  not  re- 
turned. 

11]  It  is  claimed  by  the  appellant  that 
there  was  no  evidence,  sufficient  to  go  to  the 
jury,  of  the  failure  of  consideration  for  the 
note  sued  upon.  But  we  are  satlsfled  from 
a  careful  reading  of  the  record  that  the  evi- 
dence is  conclusive  to  the  effect  that  there 
was  an  entire  failure  of  consideration  of  the 
note  from  the  defendants  Larson  and  wife 
to  Mr.  Rice,  and  that  Hornburg  had  notice 
of  that  fact  at  the  time  he  took  the  note 
sued  upon,  and,  in  its  stead,  agreed  to  take 
Mr.  Rice's  note  direct  secured  by  a  mortgage 
upon  the  real  estate.  Upon  the  question  of 
failure  of  consideration  of  the  note  sued  up- 
on there  was  sufficient  evidence  to  go  to  the 
Jury. 

[2]  It  Is  argued  by  the  appellant  that,  be- 
cause the  note  bears  the  signature  of  Mr. 
Rice  in  addition  to  the  signatures  of  the  Lar- 
sons, this  is  evidence  that  the  note  Itself 
was  not  rescinded.  The  defendants  testified 
that  the  agreement  was  that  a  new  note  was 
to  be  made  by  Mr.  Rice  to  Mr.  Hornburg. 
Mr.  Rice  also  testifies  that  a  new  note  was 
to  be  made,  and  that  it  was  made,  signed 
by  himself  personally,  and  delivered  to  Mr. 
Hornburg  in  payment  of  the  purchase  price 
of  the  automobile.  The  appellant  argues  that 
Mr.  Rice  simply  signed  the  note  payable  to 
him  by  the  Larsons  and  delivered  that  to 
Mr.  Hornburg.  Whatever  the  fact  may  be 
with  reference  thereto,  it  is  plain  that  Mr. 
Rice  is  liable.  But  the  mere  fact  that  Mr. 
Rice  signed  the  note  payable  to  him  by  the 
Larsons,  and  which  he  and  the  appellant 
had  agreed  should  be  redelivered  to  the  Lar- 
sons, clearly  would  not  deprive  the  Larsons 
of  the  defense  of  failure  of  consideration  in 
an  action  to  enforce  the  note  against  them. 
The  rule  is  well  settled  that  a  failure  of  con- 
sideration avoids  a  note  in  the  hands  of  per- 
sons who  purchase  with  notice.  3  R.  C.  L.  p. 
942  et  seq.,  |  138. 

[3]  At  the  trial  of  the  case  the  defendants 
were  permitted  to  testify,  over  the  objection 
of  the  plalntifT,  that  the  plaintiff  Hornburg 
agreed  to  return  to  them  the  note  executed  by 
them  to  Mr.  Rice.  Appellant  contends  that 
this  was  error,  and  cites  2  Rem.  &  BaL  Code, 
f  8512,  which  provides  that  the  holder  of  a 
negotiable  instrument  may  renounce  his 
rights  against  a  parly,  but  that  such  renun- 


ciation must  be  in  writing,  unless  the  io- 
strument  is  delivered  up  to  the  person  pri- 
marily liable  thereon.^  That  statute  applies 
to  valid  enforceable  instruments.  As  we 
have  seen  above,  in  this  case  the  note  sued 
upon  was  not  an  enforceable  instrument,  if 
it  was  made  without  consideration  or  if  the 
consideration  failed' and  the  holder  knew  of 
such  failure  at  the  time  he  acquired  the  note. 
We  think  it  was  competent  for  the  defend- 
suits  to  show  by  oral  proof  the  facts  in  regard 
to  the  making  and  delivery  of  the  note  in  or- 
der to  show  what  the  consideration  was  or 
whether  there  was  a  failure  of  considera- 
tion. 8  R.  C.  L.  p.  043,  8  139.  We  think 
the  statute  relied  upon  has  no  application  tx> 
this  case. 

We  find  no  error  in  the  record.    The  Judc- 
ment  is  therefore  affirmed. 

MORRIS,  0.  J.,  and  OHADWICK,  ELLIS, 
and  FUIXJBRTON,  JJ.,  concbx. 


In  re  SNYDER.    (No.  13384.) 

(Supreme    Court    of    Washington.      Sept.    26, 
1016.) 

Constitution Ai.  Law  $=9103— Infants  d=3l2 
— MoTHBB's  Pknsiohs— Vested  Riobto. 
The  granting  of  pensions  to  mothers  is  a 
matter  of  largess  or  bounty,  and  no  one  can 
acquire  a  vested  right  to  pension,  so  that  Laws 
1916,  p.  364,  which  fails  to  authorise  pensions 
to  abandoned  mothers,  is  not  objectionable  be- 
cause Laws  1913,  p.  644,  which,  if  repealed, 
made  such  allowance. 

TEid.  Note<— For  other  cases,  see  Constitution- 
al Law,  Cent  THg.  t  193;  Dec.  Dig.  «=5>103; 
Infants,  Cent.  Dig.  f  13;   Dec.  Dig.  «=»12.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   King  Dykeman,  Judge. 

Application  by  Mrs.  Rose  Snyder  for  a 
mother's  pension.  From  a  Judgment  dis- 
missing the  application,  the  applicant  ap- 
peals.   Affirmed. 

O.  Wright  Arnold,  of  Seattle,  for  appel-, 
lant    Alfred  H.  Lundin,  W.  F.  Meier,  and 
Joseph  A.  Barto,  all  of  Seattle,  amlcl  curiae. 

FULLERTON,  J.  The  act  of  March  24, 
1913  (Laws  1913,  p.  644),  commonly  known 
as  the  Mother's  Pension  Act,  provided  for  an 
allowance  out  of  the  county  treasury  to  cer- 
tain destitute  mothers  whose  husbands  were 
dead,  or  were  inmates  of  penal  Institutions, 
or  who  had  been  abandoned  by  their  hus- 
bands and  such  abandonment  had  continued 
for  a  period  of  more  than  one  year.  In 
1915  (Laws  1915,  p.  364)  the  act  was  repeal- 
ed and  a  new  act  passed,  which  provided  for 
allowances  only  In  cases  where  the  husband 
is  dead  or  confined  in  a  penal  institution  or 
Insane  hospital,  or  whose  husband  through 
total  disability  is  unable  to  support  his  fam- 
ily, making  no  provision  for  a  case  of  aban- 
donment. 

While  the  act  of  1018  was  in  force  the 
petitioner.  Rose  Snyder,  made  application  to 
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the  proper  aathorltlea  of  King  couat^  for  an 
allowance,  basing  bar  claim  npon  the  ftict 
that  she  had  been  abandoned  by  her  hus- 
band, which  abandonment  had  continued  for 
more  than  one  year.  Her  claim  was  allowed, 
and  she  was  paid  a  fixed  allowance  until  the 
repeal  of  the  statute  by  the  going  Into  effect 
of  the  act  of  1915.  After  that  time  she  ap- 
plied by  petition  to  the  Juvenile  court  for 
a  renewal  of  the  allowance,  again  basing  her 
claim  npon  the  ground  that  she  had  been 
abandoned  by  her  husband.  The  petition 
was  disallowed,  and  a  Judgment  rendered 
dismissing  the  application.  This  appeal  is 
prosecuted  therefrom. 

The  appellant  attacks  the  law  of  1916  on 
the  ground  of  constitutionality.  She  argues 
that  It  contravenes  section  12  of  article  1  of 
the  state  Constitution,  which  provides  that 
no  law  shall  be  passed  granting  to  any  citizen 
or  class  of  citizens,  or  corporations  other 
than  municipal,  privileges  and  immunities 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens  or  corporations,  and, 
also,  that  part  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States 
which  provides  tltat  no  state  shall  make  or 
enforce  laws  which  shall  abridge  the  priv- 
ileges or  immunities  of  the  citizens  of  the 
United  States  or  deny  to  any  person  within 
Its  Jurisdiction  the  equal  protection  of  the 
laws.  The  specific  objection  Is  that  the  law 
makes  an  arbitrary  selection  of  its  bene- 
ficiaries, since  It  includes  Indigent  mothers 
whose  husbands  are  dead,  or  Incarcerated  In 
penal  or  insane  institntions,  or  whose  hus- 
bands are  unable  because  of  total  disability 
to  support  their  families,  but  excludes  moth- 
ers whose  husbands  have  abandoned  them. 

In  support  of  the  objections  her  attorney 
presents  an  able  brief  on  the  principles  to  be 
applied  by  the  courts  in  determining  whether 
-or  not  an  act  of  the  Legislature  falls  under 
the  constitutional  ban  of  class  legislation. 
But  while  we  agree  with  his  presentation 
In  the  abstract  we  cannot  think  the  princi- 
ples contended  for  have  application  here.  In 
the  first  place  the  act  of  1913  did  not  pro- 
vide pensions  for  all  classes  of  indigent 
mothers,  and  is  in  consequence  as  suscepti- 
ble to  the  constitutional  objection  of  class 
legislation  as  is  the  act  of  1915.  Any  rule 
of  law,  therefore,  which  would  destroy  the 
act  of  1915  on  this  ground  would  destroy  all 
previous  legislation  on  the  subject,  thus  leav- 
ing the  applicant  utterly  without  remedy' in 
any  event. 

In  the  second  place,  the  state  may  care 
tot  its  indigent  and  i)oor  in  any  manner  it 
pleases.  What  scheme  wUl  be  adopted  is 
wholly  within  the  discretion  of  the  Legis- 
lature. That  body  may  provide,  without 
violating  any  provision  of  the  Constitution, 
that  certain  classes  shall  be  cared  for  by 
regular  allowances  from  the  county  treasury, 
while  others  may  receive  intermittent  al- 
lowances, or  be  cared  for  at  almshouses  or 
poor  farms  maintained  f w  the  porpose.    No 


individual  or  class  of  individuals  can  acquire 
a  vested  right  to  be  cared  for  in  any  par- 
ticular manner.  Indeed,  the  state  is  under 
no  legal  obligation  to  care  for  Its  poor  at  all. 
While  It  undoubtedly  has  a  moral  obligation 
to  do  so,  there  is  no  such  obligation  as  can 
be  enforced  In  law.  Such  relief  as  it  does 
provide  is  legally  In  the  nature  of  a  largess 
or  bounty,  which  may  be  discontinued  at  the 
legislative  will. 

In  the  case  before  us  the  Legislature  prob- 
ably discontinued  pensions  to  indigent  moth- 
ers whose  husbands  had  abandoned  them  be- 
cause it  <M>ncluded  thtit  to  grant  such  pen- 
sions was  not  in  accord  with  sound  public 
policy.  But  whatever  may  have  been  its 
motive,  there  is  no  question  as  to  its  right 
and  power  to  discontinue  such  pensions,  and 
no  former  beneficiary  can  legally  complain. 

The  Judgment  is  affirmed. 

MORRIS,  O.  J.,  and  MOUNT  and  ELLIS, 
JJ.,  concur. 

GHADWICK,  J.  (concurring).  The  sug- 
gestion that  the  act  of  the  Legislature  amend- 
ing the  Mother's  Pension  Bill  violates  article 
1,  I  12,  of  the  state  Constitution,  and  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States  will  not  bear  discussion. 
Those  sections  of  our  Constitutions  apply 
only  to  rights  sounding  in  contract,  or  which 
become  vested  rights  under  some  rule  of  the 
common  law  or  a  statute  which  partakes  of 
the  nature  of  a  contract. 

i<*  •  «  Vegted  rights  never  grow  out  of 
gratuitous  favor.  Only  those  who  can  ground 
their  claims  in  acme  contract,  express  or  im- 
plied, or  upon  pome  right  guaranteed  by  the 
common  law,  are  beard  to  assert  such  rights. 
Neither  element  exists  in  this  case."  Whitaker 
v.  Clansen,  57  WasK  26&-271,  106  Pac.  745. 
107  Pac.  832. 

"No  pensioner  has  a  vested  lesal  right  to  his 
pension.  Pensions  are  the  bounties  of  the  gov- 
ernment, which  Congress  baa  the  right  to  cive, 
withhold,  distribute,  or  recall,  at  its  discretion." 
U.  S.  V.  Teller,  107  D.  S.  64-68,  2  Snp.  Ct.  89, 
27  L.  Bd.  SS2. 

"The  right  of  recovery  being  dependent  upon 
the  statute;  it  is  within  the  power  of  the  Legis- 
lature to  limit  the  amount  of  the  recovery  to 
any  sum  it  sees  fit."  Longfellow  v.  Seattle, 
76  Wash.  609-614,  186  Pac.  856. 

And  we  may  add,  to  any  person  It  sees  fit, , 
for,  as  said  in  Prisbie  v.  V.  S.,  157  U.  S. 
160-166,  15  Sup.  Ct.  686,  39  L.  Ed.  657: 

"Congress  being  at  liberty  to  give  or  with- 
hold a  pension,  may  prescribe  who  sball  re- 
ceive it,  and  determine  all  the  circumstances 
and  conditions  under  which  any  upplicutiou 
therefor  shall  be  prosecuted.  No  man  bas  a 
legal  right  to  a  pension.  •  •  •  The  whole 
control  of  that  matter  is  within  the  domain  of 
congressional  power.  U.  S.  v.  Hall,  88  U.  S. 
343  [26  L.  Ed.  180]." 

The  Supreme  Court  of  Illinois  refused  to 
give  a  similar  statute  the  character  of  a  re- 
medial statute  In  the  absence  of  clear  and 
apt  language,  notwithstanding  the  contention 
that  in  construing  an  act  that  may  have  been 
intended  to  be  retrospective  in  its  applica- 
tion, the  courts  will  resolve  the  doubt  in  fa- 
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vor  of  the  IndlTldnal,  resorting  to  contempo- 
raneous construction  If  necessary,  saying: 

"Appellees  argae  this  ease  as  though  it  wer« 
a  matter  of  contract  or  vested  right,  while,  in 
fact,  it  is  a  mere  matter  of  largess  or  bounty. 
A  pension  is  a  bounty  springing  from  the 
gracioiisness  and  appreciation  of  sovereignty. 
It  may  be  given  or  withheld  at  the  pleasure  of 
a  sovereign  power.  Because  one  is  placed  upon 
a  pension  roll  under  a  valid  law  is  no  reason 
why  that  law  may  not  be  repealed  and  the  pen> 
sion  cease."  Eddy  v.  Morgan,  216  HL  437- 
449.  75  N.  B.  174. 


FLESSHBR  t.  OARSTENS  PACKING  CO. 
(No.  1S2S6.) 

(Supreme  C!ourt  ot  Washington.    Sept  26, 1916.) 

1.  Action  4b»27(1)  —  Natcbb  ot  Reicbdt  — 
Obottnd  of  Action. 

Where  there  is  a  positive  duty  created  by 
implication  of  law  independent  of  contract, 
though  arising  out  of  a  relation  or  state  of  facts 
created  by  contract,  an  action  on  the  case  as  for 
a  tort  will  lie  for  violation  or  disregard  of  that 
duty. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Diig.  I!  160-176,  195;   Dec.  Dig.  «=»27(1).] 

2.  Sales  9=3274— Food— Ikplixd  Wabsantt. 

The  implied  warranty  of  the  wholesomenees 
of  food  placed  on  sale,  where  It  exists,  arises  as 
an  implication  of  tlie  common  law. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §i  777-779;   Dec  Dig.  «=»274.] 

S.  Food  <s>25  —  LiABtums  fob  iNJireixs  — 

AonoNa— Plkadinq. 
In  an  action  for  injuries  from  nnwholesome 
food  purchased  for  immediate  consumption,  it  is 
sufficient  to  set  forth  the  facta  from  which  the 
duty  to  fnmisli  wholesome  food  springs,  the  neg- 
lect of  the  duty,  and  the  resulting  injury,  and  it 
is  not  necessary  to  aver  in  terms  die  relation 
which  in  law  casts  the  duty  upon  the  vendor, 
or  that  he  knew  of  the  injurious  quality  of  the 
food. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  {  18;   Dec.  Dig.  «=>25.] 

4.  Plbadino   «s30  — Fobh   of  Allioationb 
— Conclusions  of  Law. 

In  an  action  for  Injuries  from  nnwholesome 
food  purchased  for  immediate  consumption, 
where  the  plaintiff  pleaded  facts  raising  an  im- 
plied warranty,  it  was  not  necessary  to  plead  the 
warranty  as  a  legal  conclusion  in  order  to  rely 
on  it 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  big.  f  29;  Deo.  Dig.  <8=>9.] 

5.  Sausb  «=»274— Food— Implied  Wabbantt. 

On  a  retail  sale  of  articles  of  food  by  a  deal- 
er directly  to  the  consumer  for  domestic  use  and 
for  immediate  consumption,  where  the  particular 
articles  are  selected  by  the  dealer,  the  law  im- 
plies a  warranty  that  the  articles  are  sound  and 
wholesome,  especially  where  the  dealer  also  man- 
ufactures and  prepares  the  food. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  777-779;   Dec.  Dig.  «=»274.] 

6.  Food  «s»25  —  Liabiutixs  fob  Injttbibs  — 
Actions— Questions  fob  Jubt. 

In  an  action  for  injuries  from  unwholesome 
meat  sold  to  plaintiff  for  immediate  consump- 
tion, evidence  held  to  present  a  question  for  the 
Jury  as  to  the  unwholesomeness  of  the  meat  and 
whether  it  caused  plalntifTs  sickness. 

[S)d.  Note, — For  other  cases,  see  Food,  Cent 
Dig.  i  18;   Dec.  Dig.  «=>25.] 


7.  Food  »=»25  —  Ltabilitms  iob  Tkiwob  — 
Actions— PBESuMFtioN. 

Where  meat  sold  for  immediate  consumption 
was  in  tact  unwholesome  and  caused  the  pur- 
chaser's sickness,  scienter  on  the  part  of  the 
dealer  is  presumed  as  a  matter  of  law,  eapedally 
where  the  vendor  is  not  only  tiie  dealer,  bnt  alas 
the  manufacturer. 

[Ed.  Note.— For  other  cases,  see  Food,  CSent 
Dig.  S  18;  Dec.  Dig.  <S=925.] 

8.  Evidence  «=3553(2)— Opinion  Evidence— 

BXAICINATION   OF   WITNESS  —  HYPOTHXTICAX, 

Question. 
That  a  hypothetical  question  to  an  expert 
witness  did  not  include  matters  subsequently  ad- 
duced by  the  defmdant  was  not  a  fault 

lEd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8  2370;   Dec  Dig.  <S=>553(2).] 

9.  Evidence  '®=>548— Opinion  BvipENCE— Ex- 

AKINATION  OF  WITNESS  —  BASIS  OF  XBSTI- 
MONT. 

That  the  testimony  of  physicians,  expressing 
the  opinion  iJiat  the  sickness  of  plaintiff  was 
caused  by  eatinr  meat  purchased  from  defendant 
was  based  partly  on  the  history  of  the  case  as 
detailed  to  them  by  the  plaintuC  is  not  ground 
for  its  exclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2346,  2365;  Dec.  Dig.  «c9548.] 

10.  Damages  «=»132(4)  —  Pbbsonal  Injubibs 
— Excessive  Damages. 

Though  up  to  the  time  of  trial  plaintiff  has 
lost  no  great  amount  of  time  from  his  work, 
where  he  has  chronic  and  uncontrollable  diar- 
rhea, rendering  him  offensive  to  his  familj^  and 
friends,  and  recurrent  spasms,  and  there  is  evi- 
dence that  his  condition  is  permanent  and  pro- 
gressive, an  award  of  $3,000  damages  is  not  ex* 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  375;  Dec.  Dig.  «=»132(4).] 

Department  1.  Aroeal  from  Superior 
Court,  King  County ;  J.  R.  Ralston,  Judge. 

Action  by  Charles  Flessber  against  tbe 
Carstens  Packing  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flrmed. 

See,  also,  81  Wash.  241, 142  Pac  694. 

Kerr  &  McCord,  of  Seattle,  for  appellant 
Garland  &  McLane,  of  Bremerton,  for  re- 
QKMident. 

ELLIS,  3,  Action  for  damages  for  Injuries 
to  plaintiff  claimed  to  have  been  caused  by 
eating  diseased  dried  beef,  prepared  and  sold 
by  defendant  to  plaintiff  for  Immediate  con- 
sumption as  human  food. 

It  la  alleged  that,  as  a  part  of  its  business, 
defendant  prepares  and  sells  at  retail  flesh 
of  animals  for  human  food ;  that  on  or  about 
October  15,  1912,  defendant  negligently  and 
carelessly  sold  and  delivered  to  plaintiff  cer- 
tain dried  beef,  which  was  poisonous,  decay- 
ed, unhealthful,  and  unfit  for  human  food, 
which  fact  was  unknown  to  plaintiff,  who 
believed  that  the  meat  was  sanitary  and  fit 
for  food,  and  that  he  purchased  it  tor  food 
for  himself  and  family,  which  fact  was 
known  to  defendant;  that  plaintiff  ate  of 
the  meat  soon  after  purchasing  it,  and  that 
it  caused  blm  to  become  111,  to  be  thrown  in- 
to fits  and  spasms ;  that  his  digestive  system 
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has  become  ao  Impaired  as  to  render  his 
life  a  burden  to  himself  and  family ;  that  be 
has  lost  control  of  his  excretory  prgans,  has 
frequent  sfwsms;  and  that  his  health  has 
become  permanently  impaired — all  because  of 
eating  the  meat  so  sold  to  him  by  defendant. 
On  the  first  trial  a  verdict  was  returned  and 
judgment  entered  in  favor  of  plaintiff.  On 
defendant's  appeal  the  Judgment  was  revers- 
ed on  the  ground  that,  the  action  being  a 
common-law  action  for  negligence,  the  trial 
court  committed  error  in  reading  to  the  Jury 
certain  of  the  provisions  of  the  pure  food  stat- 
ute (Rem.  &  Bal.  Ckxle,  g§  6463,  6456).  Fles- 
sher  T.  Carstens  Packing  Co.,  81  Wash.  241, 
142Paa694. 

The  evidence  was  voluminous,  resulting  in 
a  statement  of  facts  of  nearly  600  pages. 
Lack  of  space  forbids  more  than  a  mention 
of  its  salient  features.  The  evidence  adduc- 
ed on  behalf  of  plaintlflF  shows  that  about 
the  middle  of  October,  1912,  he  purchased  a 
small  quantity  of  dried  beef  from  the  de- 
fendant at  its  market  in  Bremerton,  Kitsap 
county,  late  in  the  afternoon ;  that  he  placed 
It  on  a  shelf  In  the  family  cupboard  in  the 
original  paper  in  which  it  was  delivered  to 
him  by  the  salesman;  that  next  morning 
he  placed  a  piece  of  It  between  two  slices  of 
bread,  wrapped  the  sandwich  so  made  in  a 
napkin,  took  it  with  him  to  his  work  In  the 
navy  yard,  and  at  noon  ate  the  sandwich, 
and  soon  after  became  very  sick,  was  at- 
tacked with  violent  vomiting,  retching, 
qtasms,  nausea,  running  off  of  the  bowels, 
and  became  unconscious;  that  since  that 
time  to  the  time  of  trial  there  has  been  a  fre- 
quent recurrence  of  these  symptoms,  and  he 
has  since  been  subject  to  frequent  fits,  spasms, 
convulsions,  and  periods  of  unconsciousness. 
Several  physldai^s  who  had  examined  him, 
and  others  from  hypothetical  questions,  ex- 
pressed the  opinion  that  his  condition  Is  the 
result  of  meat  poisoning,  is  permanent,  and 
will  be  progressive.  Others  testified  that  In 
their  opinion  his  condition  is  not  the  result 
of  meat  poisoning  but  la  produced  by  other 
causes.' 

PlaiDtUTs  daughter  ate  of  the  same  meat 
during  the  noon  hour  following  the  day  of  its 
purchase,  and  a  few  minutes  afterwards  be- 
came sick  with  nausea  and  diarrhea,  exhibit- 
ing the  same  symptoms  as  those  of  plalntlfl, 
but  in  a  slighter,  degree.  Other  members  of 
plaintiff's  family,  including  his  son,  another 
daughter  and  his  wife,  ate  of  the  same  food 
eaten  by  plaintiff  and  his  daughter  on  the 
day  in  question,  excepting  the  dried  beef, 
and  did  not  become  sick.  The  bread  used 
by  the  plaintiff  and  his  daughter  In  the  sand- 
wiches was  part  of  a  considerable  quantity 
made  by  plaintiff's  wife,  all  of  which  was 
eaten  by  the  members  of  the  household, 
both  before  and  after  the  time  in  question, 
with  no  bad  results.  One  Edmondson  pur- 
chased dried  beef  at  the  same  time  of  plain- 
tiff's purchase,  cut  fr<»n  the  same   larger 


piece,  took  it  home  with  him,  ate  a  part  of 
it  without  bread  or  anything  else,  and  in  a 
few  moments  became  violently  sick,  ezMblt- 
ing  the  same  symptoms  as  those  of  the  plain- 
tiff. Two  other  men  near  the  same  time  pur- 
chased dried  beef  from  defendant  which  the 
evidence  tends  to  show  was  cut  from  the 
same  larger  piece.  Both  of  them  became  sick 
soon  after  eating  of  the  meat  exhibiting 
symptoms  similar  to  those  of  the  plaintiff. 
Evidence  was  adduced,  on  behalf  of  the  de- 
fendant, covering  the  whole  process  of  its 
prepturatlon  of  dried  meats  and  its  care  of  the 
meats,  aU  tending  to  show  that  the  meat  In 
question  was  free  from  decay,  filth,  or  im- 
purities, and  that  no  deleterious  or  poison- 
ous preservatlvea  were  used  in  Its  prepara- 
tion. It  was  also  shown  that  aU  meats  pre- 
pared by  defendant  are  subjected  to  inspec- 
tion by  United  States  government  Inspectors, 
and  that  no  meat  prepared  by  defendant  Is 
offered  for  sale  without  being  submitted  to 
and  passing  such  inspection.  There  was  also 
evidence  that  two  or  three  ofher  persons  ate 
of  meat  cut  from  the  same  large  piece  as  that 
sold  to  plalntlfl  without  injurious  results. 
Some  of  the  same  piece  was  also  submitted  to 
two  chemists  for  examination.  Both  of 
whom  testified  that  they  found  no  putre- 
factive bacteria  or  ofher  impurities  which 
would  produce  ptomaine  poisoning.  The  Jury 
returned  a  verdict  for  plaintiff  In  the  sum  of 
|.<t,600,  on  which  Judgment  was  entered  after 
defendant's  motions  for  Judgment  non  ob- 
stante veredicto  and  for  a  new  trial  bad  been 
denied.    Defendant  appeals. 

It  Is  first  contended  that  the  court  erred  In 
refusing  to  grant  appellant's  motion  for  Judg- 
ment non  obstante  veredicto.  This  contention 
is  apparently  based  upon  a  twofold  ground: 
(1)  That  the  complaint  as  construed  on  the 
former  appeal,  sounded  In  tort  through  neg- 
ligence, and  respondent  was  i>ermltted  to  re- 
cover only  on  the  theory  of  implied  warranty 
resting  In  contract,  which  was  not  spedfl- 
cally  pleaded ;  (2)  that  In  any  event  no  n%- 
ligence  was  established,  In  that  there  was 
neither  allegation  nor  proof  that  appellant 
knew  that  the  meat  was  unwholesome. 

[1]  As  to  the  first  ground,  it  Is  a  sufficient 
answer  to  say  that  where  there  Is  a  positive 
duty  created  by  implication  of  law  independ- 
ent of  the  contract,  though  arising  out  of  a 
relation  or  state  of  facts  created  by  the  con- 
tract, an  action  on  the  case  as  for  a  tort  will 
lie  for  a  violation  or  disregard  of  that  duty. 
Sharpe  v.  National  Bank  of  Birmingham,  87 
Ala.  644,  7  South.  106;  Nevin  v.  Pullman 
Palace  Car  Co.,  106  lU.  222,  46  Am.  Rep. 
688;  Hinks  v.  Hinks,  46  Me.  423;  6  Cyc. 
688. 

[2]  The  Implied  warranty  of  the  whole- 
someness  of  food  placed  on  sale,  whenever  It 
exists  at  all,  arises  as  an  Implication  of  the 
common  law.  "The  liability  does  not  rest  so 
much  upon  an  Implied  contract  as  upon  a  vio- 
lation or  neglect  of  a  duty  voluntarily  as- 
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sumed."  Bishop  y.  Weber,  139  Mass.  411,  1 
N.  E.  164,  52  Am.  Kep.  718;  Tomllnson  v. 
Armour  &  Co.,  76  N.  J.  Law,  748,  70  AtL  814*, 
19  l!  R.  a.  (N.  S.)  923. 

[S]  In  such  a  case  It  ta  sufficient  to  set 
forth  the  facts  from  which  the  duty  springs, 
the  neglect  of  that  duty,  and  resulting  In- 
jury. It  Is  not  necessary  to  ayer  In  terms 
the  existence  of  the  relation  which  in  law 
costs  the  duty  upon  the  vendor,  or  that  he 
knew  of  the  injurious  quality  of  the  food. 
The  negligence  consists  in  the  violation  of 
the  duty  to  know  under  such  circumstances 
what  he  should  have  known  and  refrained 
from  causing  the  injury.  Bishop  t.  Weber, 
supra. 

[4]  Respondent,  having  pleaded  the  facts, 
was  not  required  to  plead  the  warranty  as  a 
legal  conclusion  in  order  to  rely  upon  it 

[5]  As  to  the  second  ground  it  is  clear 
from  the  foregoing  that,  If  respondent  had 
the  right  to  rely  upon  an  implied  warranty 
that  the  meat  was  sound  and  wholesome,  it 
was  not  incumbent  upon  him,  either  to  plead 
or  prove  that  appellant  actually  knew  that 
the  meat  was  unwholesome.  He  was  only  re- 
quired to  plend  and  prove  such  facts  to  the 
satisfaction  of  the  Jury,  from  which  the  law 
raises  the  Implied  warranty.  Scienter  need 
not  be  pleaded,  and  it  follows  that  It  need 
not  be  proven.  Tomllnson  t.  Armour  &  Co., 
supra;  Parks  v.  Tost  Pie  Co.,  93  Kan.  334, 
144  Pac.  202,  U  R.  A.  191BC,  179.  It  is  said 
in  the  case  last  cited: 

"The  denee  of  care  required  of  a  manufacturer 
or  dealer  in  human  food  for  immediate  consump- 
tion is  much  greater,  by  reason  of  the  fearful 
consequencMi  which  may  result,  from  what 
would  be  sliKht  neKligence  in  manufacturing  or 
selling  foqd  for  animals.  In  the  latter  a  higher 
degree  of  care  should  be  required  than  in  manu- 
facturing or  selling  ordinary  articles '  of  com- 
merce. A  manufacturer  or  dealer  who  puts  hu- 
man food  upon  the  market  for  sale  or  for  im- 
mediate consumption  does  so  upon  an  implied 
represpntation  that  it  is  wholesome  for  human 
consumption.  Practically  he  must  know  it  is 
fit,  or  take  the  consequences  if  it  proves  de- 
structive." 

See,  also,  to  the  same  effect  Nelman  v. 
Channellene  Oil  &  Manufacturing  Co.,  112 
Minn.  11,  127  N.  W.  394,  140  Am.  St.  Rep. 
458;  Meshbesher  v.  Channellene  OU  &  Mfg. 
Co.,  107  Minn.  104.  119  N.  W.  428,  131  Am. 
St  Rep.  441. 

It  is  true  that  the  Minnesota  cases  were 
actions  brought  under  the  pure  food  statute, 
but  it  is  obvious  that  where  there  is  an  im- 
plied warranty  at  common  law,  the  same  rule 
as  to  the  plea  and  proof  of  scienter  must  pre- 
vail. This  court  Inferentlally  approved  the 
same  rule  in  the  case  of  Mazetti  v.  Armour 
&  Co.,  75  Wash.  022,  13C  Pac.  633,  48  U  R.  A. 
(N.  S.)  213,  Ann.  Cas.  1915C,  140,  a  common- 
law  action  grounded  in  negligence,  in  which 
actual  scienter  was  neither  pleaded  nor 
proved,  yet  we  extended  the  doctrine  of  im- 
plied warranty  to  a  suit  by  a  purchaser  from 
the  retailer  against  the  manufacturer. 

Appellant  cites  one  case  to  the  contrary 


(Farrell  v.  Manhattan  Market  Co.,  198  Mass. 
271,  84  N.  B.  481,  16  L.  R.  A.  (N.  S.)  884,  126 
Am.  St  Rep.  436,  16  Ann.  Cas.  1076).  But 
in  that  case,  which  involved  the  sale  of  a 
fowl,  It  was  held  that  there  was  no  implied 
warranty,  because  the  purchaser  selected  the 
fowl  himself  from  a  number  offered  with- 
out reliance  upon  the  skill  and  Judgment  of 
the  vendor,  and  that  in  such  a  case  the  maxim 
caveat  emptor  applies.  Even  In  that  caae  it 
was  said: 

"If  the  selection  is  left  to  the  dealer,  due  care 
by  him  is  no  defense.  He  is  liable  for  latent  un- 
soundness that  could  not  be  discovered." 

In  the  case  before  na  respondent  did  not 
select  the  beef.  He  took  what  the  dealer  cut 
from  a  single  large  piece  in  stock  and  gave 
it  to  him.  True  he  saw  the  larger  piece  from 
which  the  pieces  given  to  him  were  cut,  but 
there  is  no  pretense  that  he  examined  it  or 
selected  any  particular  cut  for  himself.  If 
the  mere  seeing  and  purchasing  food  on  sale 
makes  the  purchaser  take  caveat  emptor, 
there  can  be  no  such  thing  as  an  implied 
warranty  except  In  case  of  canned  goods. 
This  is  the  position  to  which  appellant  seems 
to  be  driven,  but  it  is  not  the  law.  It  is  a 
general  rule,  supported  by  the  decided  weight 
of  authority,  that,  upon  a  retail  sale  of  ar- 
ticles of  food  by  a  dealer  directly  to  the  c<mi^ 
sumer  for  domestic  use  and  for  immediate 
consumption,  the  law  implies  a  warranty  that 
such  articles  are  sound  and  wholesome. 
Such  is  the  rule  of  the  common  law,  and  it 
is  strengthened  rather  tlian  impaired  by  the 
more  modem  decisions.  Wiedeman  v.  Kel- 
ler, 171  lU.  93,  49  N.  B.  210;  Chapman  v. 
Roggenkamp,  182  III.  App.  117 ;  Race  v.  Krum» 
163  App.  Div.  024, 147  N.  Y.  Supp.  818;  Lea- 
hy V.  Essex  Ca,  164  App.  Div.  003,  148  N. 
TC.  Supp.  1063;  Rlnaldi  v.  Mohican  Co.,  157 
N.  Y.  Supp.  661 ;  Hoover  v.  Peters,  18  Mich. 
51 ;  15  Am.  &  Eng.  Ency.  Law,  p.  1238.  See 
note  to  McQuaid  v.  Ross  (Wis.)  22  L.  R.  A. 
195,  and  many  cases  there  cited.  The  same 
rule  prevails  under  the  dvll  law.  Doyle  v. 
Fuerst  &  Kraemer,  129  La.  838,  56  South. 
906,  40  L.  R.  A.  (N.  S.)  480,  Ann.  Cas.  1913B, 
1110. 

The  writer  of  the  opinion  in  the  Rlnaldi 
Case  expresses  the  personal  view  that  this 
common-law  rule  is  no  longer  suitable  to 
modem  conditions,  but  nevertheless  follows 
the  general  rule  as  recognized  by  the  New 
York  court  In  the  Race  Case.  He  expresses 
no  reason  for  that  view,  and  we  can  conceive 
of  none,  except  in  the  case  of  canned  goods 
not  purchased  directly  from  the  manufactur- 
er, in  which  case  for  the  reasons  stated  in 
the  Mazetti  Case  the  manufacturer  is  liable 
directly  to  the  purchaser,  even  for  an  injury 
to  his  business,  and  It  would  seem,  a  fortiori, 
for  Injury  to  the  health  of  a  purchaser  for 
immediate  consumption.  In  one  case  it  has 
been  held  that  a  retail  dealer  who  sells  can- 
ned food,  which  the  buyer  knows  he  did  not 
prepare,  does  not  Impliedly  warrant  its 
wholesomenesa.    Julian  v.  Laubenberger,  16- 
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Misc.  B^  646,  88  N.  T.  Snpp.  1062.  Bnt 
this  Is  far  from  holding  that  as  to  other  than 
canned  goods  a  retail  vendor  for  Immediate 
consumption  la  not  a  warrantor,  and  espe- 
cially far  from  holding  that  a  retail  vendor 
who  sells  goods  of  his  own  preparation  di- 
rectly to  the  consumer  for  Immediate  nse,  as 
In  the  case  here.  Is  not  a  warrantor. 

We  are  persuaded  that  the  general  rule  of 
Implied  warranty  as  we  have  stated  It  is  the 
somid  one.  It  rests,  as  we  said  in  the  Ma- 
eetti  Case,  not  alone  on  privity  of  contract, 
but  upon  "the  demands  of  social  justice."  It 
has  its  ethical  basis  in  the  reasonable  pre- 
sumption that  the  vendor,  If  a  regular  retail 
dealer,  and  espedally  if  he  be  also  the  man- 
ufacturer, has  the  better  means  of  knowledge 
of  the  character  of  the  food  which  he  ofteis 
for  sale.  As  said  in  Wledeman  ▼.  Keller, 
supra: 

"In  this  case,  however,  the  appellee  was  a  reg'- 
nlar  retail  dealer,  and  as  SDch  he  sold  the  meat 
to  appellant  for  domestic  use,  aud,  under  the 
law  as  It  seems  to  be  settled  in  this  country,  as 
the  meat  turned  out  to  be  unwholesome,  he  was 
liable,  although  he  was  not  aware  that  it  was 
diseased  when  he  sold  it  to  appellant  In  an 
ordinary  sale  of  goods  tbe  rule  of  caveat  emptor 
applies,  unless  the  purchaser  exacts  of  the  ven- 
dor a  warranty,  where,  however,  articles  of 
food  are  purchased  from  a  retail  dealer  for  im- 
mediate consumption,  the  consequences  resulting 
from  the  purchase  of  an  unsound  article  may  be 
so  serious  and  may  prove  so  disastrous  to  the 
health  and  life  of  the  consumer  that  public  safe- 
ty demands  that  there  should  be  an  implied  war- 
ranty on  the  part  of  the  vendor  that  the  article 
sold  is  sound  and  fit  for  the  use  for  which  it  was 

gurcbascd.  It  may  be  said  that  the  rule  is  a 
arsh  one ;  but,  as  a  general  rule,  in  the  sale 
of  provisions  the  vendor  has  so  many  more  fa- 
cilities for  ascertaining  the  soundness  or  un- 
soundness ot  the  article  offered  for  sale  than  are 
possessed  by  the  purchaser  that  it  is  much  safer 
to  hold  the  vendor  liable  than  it  would  be  to 
compel  the  purchaser  to  assume  the  risk." 

Whether  the  action  be  called  one  on  war- 
ranty or  of  negligence  it  comes  to  the  same 
thing.  It  sounds  In  tort  From  the  dealer'st 
and  especially  the  manufacturer's,  better 
means  of  knowledge  arises  the  Implication  of 
a  warranty  and  the  attendant  presumption 
of  scienter.  The  negligence  consists  in  offerT 
ing  stuff  not  known  to  he  wholesome  for  sale, 
to  the  purchaser's  injury. 

It  Is  nest  contended  theX  tbe  motion  for 
a  new  trial  should  have  been  granted.  Four 
grounds  are  urged:  (1)  That  the  evidence 
was  insafficlent  to  Justify  the  verdict;  (2) 
that  certain  testimony  was  erroneously  ad- 
mitted; (3)  that  certain  instructions  were  ei^ 
roneously  given  and  certain  requested  In- 
structions were  erroneously  refused;  (4)  that 
the  verdict  was  excessive. 

[t]  Respondent's  evidence,  the  salient' 
points  of  which  we  have  endeavored  to  set 
out  In  our  statement  of  the  case,  was  clearly 
sufficient  to  take  the  case  to  the  Jury  on  the 
question  of  the  nnwholesonieness  of  the  meat 
and  as  to  whether  it  was  the  cause  of  re- 
spondent's sickness.  Whether  the  evidence 
adduced  by  appellant  was  sufficient  to  over- 
160  P.-2 


come  tliat  of  respondent  was  a  aiiestlon  for 
the  Jury.  The  claim  that  the  fact  that  parts 
of  the  same  larger  piece  of  meat  frcan  which 
that  purchased  by  respondent  was  cut  were 
examined  by  chemists  and  no  putrefactive  or 
other  bacteria  found  was  conclusive  of  its 
purity  is  not  tenable.  There  was  no  satis- 
factory evidence  that  it  was  not  possible  that 
a  part  of  the  larger  piece  of  meat  might 
have  been  infected,  or  infected  in  a  dangerous 
degree,  and  another  part  not  Infected,  or  only 
slightly  infected.  It  Is  elementary  that  it  is 
not  the  province  of  this  court  to  weigh  the 
evidence.  We  cannot  say  that  tbe  trial  court 
abused  its  discretion  In  denying  the  motion 
for  a  new  trial  upon  the  record  before  us. 

[7]  What  we  have  said  of  the  motion  for 
Judgment  non  obstante  disposes  of  the  ques- 
tion of  appellant's  knowledge.  If  tbe  Jury  be- 
lieved that  the  meat  was  in  fact  unwhole- 
some and  caused  respondent's  sickness,  scien- 
ter is  presumed  as  a  matter  of  law,  especially 
where,  as  here,  the  vendor  for  immediate  con- 
sumption Is  not  only  the  dealer,  but  also  the 
manufacturer. 

II]  The.  contention  that  improper  testimony 
was  admitted  is  based  upon  the  dalm  that  a 
long,  hypothetical  question  propounded  to  cer- 
tain physicians  Included  elements  not  estab- 
lished by  other  evidence.  We  have  read  the 
question  and  we  have  read  all  of  the  evidence. 
We  are  convinced  that  the  question  Included 
no  improper  elements.  That  It  did  not  in- 
clude matters  subsequently  adduced  by  ap- 
pellant in  defense  was  not  a  fault  Appel- 
lant had  every  'opportunity  to  cross-examine 
and  Inclnde  such  elements. 

[9]  It  is  also  urged  that  the  court  erred  In 
admitting  the  testimony  of  two  physicians, 
who  expressed  the  opinion  that  respondent's 
sickness  was  caused  by  eating  the  meat,  be- 
cause their  opinion  was  based  partly  upon  tbe 
history  of  the  case  as  detailed  to  them  by 
respondent  It  is  asserted  that  this  should 
have  been  excluded  as  hearsay.  But  neither 
of  the  physicians  repeated  what  respondent 
had  said.  It  is  obvious  that  no  intelligent 
examination  could  have  been  made,  nor  any 
Intelligent  opinion  expressed,  without  tak- 
ing Into  consideration  both  the  Bubjective  and 
objective  symptoms.  The  evidence  was  not 
objectionable  as  being  hearsay. 

The  instructions  offered  and  the  instruc- 
tions given  are  long.  We  cannot  review  them 
In  detail.  It  muist  suffice  to  say  that  we  have 
read  them  all  with  much  care.  Those  re- 
quested by  appellant  were  largely  based  upon 
the  theory  that  the  vendor  of  provisions 
other  than  canned  goods  is  not  a  warrantor 
of  their  wholesomeness,  and  that  the  pur- 
chaser for  Immediate  consumption  takes 
caveat  emptor.  The  objections  to  the  instruc- 
tions given  are  based  upon  tbe  same  the- 
ory. If  our  view  of  the  law  be  correct  it  is 
manifest  that  the  requested  instructions  were 
irroperly  refused.  In  so  far  as  the  instruc- 
tions requested  correctly  stated  the  law,  they 
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were  sufBdently  covered  by  tbe  Instractlons 
given,  which  we  find  correctly  covered  the 
law  applicable  to  tbe  evidence. 

[10]  In  support  of  the  claim  that  the  ver- 
dict was  excessive  appellant  mainly  relies 
upon  tbe  fact  that  respondent,  up  to  the  time 
of  trial,  had  lost  no  great  amount  of  time 
from  his  work.  But  if^  as  tbe  evidence 
shows,  be  has  chronic  and  uncontrollable 
diarrhea,  rendering  him  offensive  to  his  fam- 
ily and  friends,  and  recurrent  spasms,  and  If 
the  Jury  believed,  as  there  was  evidence 
tending  to  show,  that  this  condition  Is  perma- 
nent  and  prog^ressive,  and  results  from  eatli^; 
the  meat,  we  cannot  say  that  tbe  verdict  Is 
excessive.  Tbe  assessment  of  damages  in 
such  a  case  is  a  matter  peculiarly  within 
the  province  of  the  jury.  We  find  no  war- 
rant in  the  evidence  for  reducing  It 

Two  Juries  have  found  for  respondent  on 
practically  the  same  evidence.  We  find  no  er- 
ror in  the  record  now  before  na  calling  for  a 
reversal. 

The  Judgment  is  affirmed. 

MORRIS,  G.  J.,  ttnd  FULLBBTON  and 
CHADWICK,  JJ„  concur. 


SU  LED  et  al.  v.  PECK  et  aL    (No.  2212.) 
(Supreme  Cojut  of  Nevada.    Oct  4,  1916.) 

1.  Gifts  «sa49(4)  — Lahd  — Suitioibnct  of 

EVIDENCK. 

Evidence  in  a  suit  to  quiet  title  to  land  oc- 
cupied by  a  JOBS  house  held  to  show  a  gift  of 
such  land  to  a  josa  house  society. 

[Ed.  Note. — For  other  cases,  see  Gifts,  CSent 
Dig.  S  95;  Dec.  Dig.  «=>49(4).] 

2.  Tbiai.  «=3l6C»— Question  or  Fact  — Nou- 

SDIT. 

On  a  motion  for  a  nonsuit,  the  evidence 
should  be  construed  in  favor  of  the  plaintifE. 

[ESd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  873,  374;   Dec.  Dig.  <8=»166.] 

8.  Reuoious  Societies  «=3ia  —  Pbopebty— 

Capacitv  to  Take  Gift. 
Ad  unincorporated  joss  house  society  can 
take  title  to  real  estate  in  this  state,  xmder  tbe 
common-law  rule  that  land  may  be  given  to 
pious  uses  before  there  is  a  grantee  competent 
to  take,  and  that  in  the  meantime,  the  fee  lies 
in  abeyance  and  vests  when  the  grantee  exists. 

[EA.  Note.— For  other  cases,  see  Religioas  So- 
cieties, Cent  Dig.  iS  103-108;  Dec.  Dig.  <S=» 
16.] 

4.  Rblioiovb  Societies  «=»16  —  Gnrr  —  Ca- 
pacity TO  Take— Estoppel. 
Where  a  lot  was  given  to  a  joss  house  so- 
ciety in  consideration  that  the  Chinese  inhab- 
itants would  locate  in  the  vicinity  of  the  lot 
and  of  the  society's  Improvements  on  the  lot 
the  donor  and  his  grantee  are  estopped  from 
asserting  the  society's  incapacity  to  take  title 
to  the  lot 

[Ed.  Note.— For  other  cases,  see  Relirioos  So- 
cieties, Cent  Dig.  gS  103-108;    I>ec.  Dig.  «=» 
16.] 
Norcross,  C.  J^  dissenting. 

Appeal  from  District  Court,  Waahoe  Coun- 
ty; R.  (1  Stoddard,  Judge. 
Suit  by  Su  Lee  and  Charley  Bl  Zen,  suing 


for  themselves  and  others  as  menibers  and 
on  behalf  of  tbe  Lin  Hlng  Oungsba,  or  Joss 
House  Society  of  R«ao,  Nev.,  against  F.  J. 
Peck  and  others.  E^m  a  Judgment  of  non- 
suit and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiffs  appeal.  Reversed,  and 
cause  remanded  for  new  triaL 

Ck>le  U  Harwood,  of  Reno,  for  appellants. 
M.  B.  Moore  and  Hoyt,  Gibbons  &  French, 
all  of  Reno,  for  respondents. 

COLEMAN,  J.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

[1]  Sn  Lee  and  Charley  Bi  Ten,  suing  for 
themselves  and  others  as  members  of  and  on 
behalf  of  the  Lin  Hlng  Gungsha,  or  Joss 
House  Society  of  Rencv  Nov.,  an  unincorpo- 
rated society,  brought  suit  against  the  de- 
fendants to  quiet  title  to  certain  real  estate. 
Tbe  pleadings  are  In  the  nsual  form.  At  tbe 
conclusion  of  the  evidence  offered  on  tbe  part 
of  the  plaintiffs,  a  motion  for  a  nonsuit  was 
Inteiposed.  Tbe  court  sustained  the  motion, 
upon  the  ground  that  an  unincorporated  so- 
ciety cannot  take  title  to  real  estate  In  Ne- 
vada. In  denying  the  motion  for  a  new  trial 
the  court  adhered  to  its  original  view,  and 
also  held  that  plaintiffs  had  failed  to  prove 
a  gift  of  the  property  In  question  to  the  so- 
ciety, but  that  tbe  evidence  showed  only  a 
license  to  occupy  tbe  premises  in  question 
without  rent,  and  that  possession  under  such 
conditions  was  not  such  an  adverse  posses- 
sion In  the  society  as  could  ripen  Into  title. 

We  will  consider  the  last  proposition  first 
Ong  Chee,  a  witness  In  behalf  of  plaintiffs, 
testified:  . 

"Q.  Well,  did  yoa  have  anything  to  do  with 
the  location  of  that  Joss  house  over  there?  A. 
Yes;  that  time  when  I  was  put  up  money,  me 
help  to  build  that  building.  •  •  *  Q.  Well, 
now,  state  what  you  had  to  do.  If  anything, 
with  the  location  of  tbe  Joss  house  in  China- 
town? A,  *  •  •  Well,  when— first  after  the 
fire  bum  up  the  town  and  Mr.  Manning  asked 
these  Chinamen  to  move  down  that  place,  first 

Slace  Chinamen  think  that  place  is  too  low ; 
idn't  want  to  move  down  m  the  first  place. 
After  that  they  come  talk  to  me  and  try  to  get 
these  Chinamen  to  move  down  there  and  be 
willing  to  give  them  a  place,  a  lot  of  land  to 
build  a  church,  joss  house,  and  .then  I  told 
him  I  will  move  np  to  Carson — I  ain't  got  any- 
thing to  do  with  this  town — and  you  Mtter  go 
down  there  and  talk  to  Su  Lee  and  Quong  Ah 
Moon,  that  is  the  store  name,  man's  name  keeps 
tbe  store  here.  Q.  Well,  did  you  have  a  fur- 
ther talk  with  Mr.  Manning  and  Mr.  Haskell 
about  it?  A.  Then  I  take  Mr.  Manning— you 
see,  that  time  Chinatown  bum,  and  that  fellow 
Quong  Ah  Moon  and  Su  Lee  had  a  laundry 
bouse  on  this  side  of  the  depot  and  I  take  him 
up  there  and  show  him  the  place  where  Sn  Lee 
is  and  Quong  Ah  Moon  is,  and  he  have  a  talk 
with  them.  So  I  didn't  talk  to  him  afterwards. 
•  •  •  Q.  State  exactly,  as  near  as  you  can 
remember,  what  either  Mr.  Manning  or  Mr. 
Haskell  said  abont  giving  this  land,  if  any- 
thing? A.  Well,  he  says  he  give — be  willing 
to  give  that  piece  of  land  to  build  joss  house, 
a  lot  of  land.  Q.  Who  did  he  say  that  to?  A. 
He  say  that  to  me  first  place.    And  then  I  tell 
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Mm  I  move  my  atoie  op  to  Oaraon  City,  and  I 
ain't  got  nothing  to  do  with  it,  and  ttien  I  take 
them  up  to  t^  to  Su  Lee  and  Qnong  Ah 
Moon.  Q.  Did  you  have— did  yon  hear  what 
they  aaid  to  him?  A.  Xee;  I  hear  him.  I 
haven't  time  to  wait  (or  them,  and  after  that 
they  stay  there  and  talk  a  long  while,  I  rap- 
poae;  I  didn't  wait  for  them.  I  tell  him  to  go 
up  there  and  explain  it  to  Su  Lee  and  Qaong 
Ah  Moon.  Q.  When  was  this?  What  year 
was  this  conversation  that  yon  refer  to?  A. 
That  was  on  the  '78.  Q.  About  '78?  A.  In 
1878.  O.  Do  you  know  how  soon  after  that 
the  joss  house  was  built  that  yoa  desoribed,  the 
two-story  building,  the  first  one?  A.  That  Joas 
house  built  in  '79.  I  suppose  on  al>out  between 
April  and  May,  I  think.  Q.  In  '79?  A.  In 
'79  I  tliink ;  about  in  the  summer  time.  Q. 
Were  you  ever  in  that  building  after  it  was 
built?  A.  Oh,  yea.  I  was  here  when  he  build 
him ;  they  had  lota  of  fnn  there,  lots  of  people 
from  Winnemucca  and  Qfruckee  and  all  those 
places  come  here.  Q.  Had  a  kind  of  ceremony? 
A.  Yes ;  had  some  kind  of  ceremony.  Q.  And 
were  you  ever  in—  That  building  you  have 
said  was  burned.  Were  yon  ever  in  the  build- 
ing that  is  there  now?  A.  Oh,  yes.  Q.  When 
did  you  move  to  San  Francisco?  When  did 
you  leave  Nevada?  A.  I  leave  Nevada  about 
26  years  ago.  Q.  About  26  years  ago?  A. 
Yes.  Q.  And  hftw  many  times  were  yon  in  that 
building;  say  that  is  there  now?  A.  Well, 
the  time  that  he  bnOd  it  I  think  many  times; 
many  times  when  he  build  it  before  I  went  to 
San  Francisco,  and  then  when  I  come  iMick 
from  San  Francisco  mostl^r  2  or  S  years  time  I 
oome  up  here  and  sometimea  drop  in.  Many 
times  I  been  in  there.  Q.  And  do  you  know 
what  the  building  that  was  pat  on  there  first, 
the  two-story  building,  what  it  was  used  for? 
A  Joss  house.  Q.  Well,  what  do  yon  mean  by 
that?  What  is  a  joss  house  used  for?  A.  Joss 
house,  yon  know,  what  the  CSilnese  please  God, 
see.  Q.  Cse  like  a  church?  A.  Just  the  same 
like  a  church,  yes.  Q.  Well.  Just  describe  how 
it  was  used?  A.  Well,  Joss  house  the  same  as 
people— yon  people  please  the  same,  all  the 
same  people  same  as  church,  all  the  same ;  near- 

Sr  the  same.  Q.  Well,  what  do  the  Chinamen 
o  that  go  there?  A.  Well,  sometimes  China- 
men go  there,  you  know,  please  God,  some 
Chinamen,  you  know  always  please  God.  Any- 
thing he  want  to  do  anytiiing  he  go  ask  God. 
And  then  any  Chinamen  sometimes  have  a  dis- 
pute from  the  other,  then  all  go  there  and  try 
to  have  compromise  make  out,  make  Mm  come 
and  man  decide  the  bntriness  there  sometime. 
Any  of  the  Chinamen  or  one  of  them  have  a 
dispute  one  to  the  other,  you  know,  and  they 
try  to  make  compromise,  settle  it,  anything  of 
that  kind,  business  men  all  go  there  to  meet 
him,  get  him  settle  it,  you  know.  Any  poor 
man  dead,  anything  of  tiiat  kind,  always  that 
society  they  help  htxt  out.  Anybody  got  no 
money  to  bnry  it,  anything  of  that  kind,  they 
pay  ont  money  to  bury  them.  Any  rick  man, 
anything  of  that  kind,  they  try  to  help  him. 
Q.  Well,  do  they  take  sick  men  there  some- 
times? A.  Tes:  sick  man  in  behind  little  place 
hospital  before;  right  behind  ioss  house.  Q. 
Right  behind  the  Jors  honse?  A.  Yes.  Q.  Are 
you  acquainted  with  the  customs  of  Chinese 
people?  A.  This  Chinatown  here?  Q.  Do  yon 
know  the  customs  and  manners  of  Chinese  peo- 
ple? A.  China  people  here  in  town?  Q.  Yes. 
A.  Oh,  yes.  Q.  And  are  yon  acquainted  with 
the  customs  of  Chinese  people  in  San  Francisco 
and  in  China?  A.  Yes.  Q.  Then  I  will  ask 
you  whether  this  building  called  the  Joss  house 
here  was  nsed  as  a  joss  house  according  to  the 
customs  of  Chinese  people?    A.  Yes." 

Sn  Le^  one  at  the  plalntUte,  testlfled  In 
part  as  follows: 

"Q.  Ask  bim  if  he  knew  a  man  named  Man- 
ning and  a.  man  named  HasheH.    A..  Xa%  i^ 


Q.  Aak  him  U  he  ever  had  any  conversation  with 
Mr.  Manning;  or  Mr.  Haskell  about  the  joss 
house  and  Clunatown.  A.  Yes,  sir.  Q.  Let  him 
state  what  they  said  to  him.  A.  He  says  since 
the  Chinatown  bum  people  in  Bono  went— the 
Chinese  move  out  ana  find  a  new  location,  and 
some  fellow,  whito  fellow,  ask  the  Chinese  want 
to  move  another  way,  so  the  Chinese  don't  like 
it.  So  Mr.  Manning  said,  'Why  don't  you 
move  down  here?*  The  same  now  as  the  China- 
town here.  Q.  All  right  Go  ahead.  A.  Then 
Mr.  Manning  and  Haskell  call  all  the  China- 
men and  interview  the  new  Chinatown,  view  the 
Diace,  and  all  Chinese  like  that  place,  so  Mr. 
Manning  build  two  houses,  one  or  two  wooden 
buildings,  to  rent  to  all  Chinese.  And  now  one 
brick  building,  as  some  now  occupy,  and  he  con- 
tract with  Mr.  Manning  to  build  tiiat  store.  Q. 
All  right  Go  ahead.  A.  Since  Mr.  Manning 
build  tliat  two  house,  and  some  Chinamen  they 
went  to  build  some  more  cabin  on  the  China- 
town by  themselves,  by  Chinamen,  and  a  year 
later  the  Chinese  want  to  build  a  churcji,  the 
so-called  joss  bouse.  And  he  is  with  Mr.  Man- 
ning to  build  that  joss  house.  Q.  Well,  ask  him 
if  Mr.  Manning  said  anything,  or  Mr.  Haskell, 
about  giving  bun  or  the  China  boys  a  lot  for  a 
joes  house.  A.  Yes,  sir.  Q.  What  did  they 
sar?  A.  So  he  asked  Mr.  Manning,  Mr.  Has- 
kdl,  if  he  could  give  the  lot  to  the  Chinamen  to 
build  a  Joea  house.  Then  Mr.  Manning  take  him 
down  to  Chinatown ;  told  him  that  he  could  have 
the  lot  He  give  the  lot  to  him,  and  say  he  could 
build  Joes  house  any  size  he  want,  and  he  charge 
no  rant  and  pay  no  tax,  and  give  it  to  him  to 
protect  all  Chinese  sick  people;  was  forever  Chi- 
nese. Q.  Ask  him  if  Mr.  Manning  or  Mr.  Has- 
kell went  with  him  and  he  marked  out  the  lot, 
Sut  stakes  down^  or  anything  like  that  A  Mr. 
lanning  take  him  down  and  measure  and  show 
him  the  lot,  stuck  up  square  all  of  the  comer 
and  show  him  that  is  the  place  going  to  i>uild  for 
joss  house.  That  is  what  Mr.  Manning  said.  Q. 
And  aak  him  if  they  set  up  stakes,  stick  stakes 
OB  the  corners.  A.  Yes,  sir.  Q.  Ask  him  if 
that  was  the  same  place  they  build  the  joss 
house.  A.  Same  place.  •  •  *  Q.  Aak  him  if 
Mr.  Manning  or  Mr.  Haskell,  or  any  other  per- 
son, ever  said  they  owned  the  property,  or  said 
anything  about  the  property,  about  the  title  tp 
the  proper^  after  that  time.  A.  He  said  he 
asked  Mr.  Manning.  Manning  said  give  to  him ; 
this  belong  to  the  joss  house  property." 

Charley  Bl  Yep,  a  witness  called  In  behalf 
of  plaintiff,  seemed  to  have  given  a  portion 
of  bis  testimony  direct  and  some  through  an 
Interpreter.  In  answering  directly,  when 
asked  what  was  said  by  Mr.  Manntog,  the 
witness  replied: 

'^es,  I  give  China  l)oy  for  the  Joss  house.  I 
teU  bim  Mr.  Peck  no  use  lawsuit,  tow.  No  nse 
row  about  that  I  tdl  him  Mr.  Peck  «  •  • 
Manning  tell  him  Mr.  Feck,  he  say." 

The  foUowing  seems  to  have  t>een  the  tes- 
timony which  the  witness  gave  through  an 
interpreter: 

"Mr.  Manning  did  teU  Mr.  Peck  I  give  that 

joss  house  to  the  Chinamen.    Don't  l>other  with 
It     Leave  it  alone." 

The  testimony  upon  which  it  Is  claimed 
tb&t  a  license  was  granted  to  use  the  lot  in 
question  for  a  joss  house  is  that  of  the  wit- 
ness John  Fraser,  wherein  he  testlfled  rela- 
tive to  a  conversation  with  Mr.  Manning, 
and  said: 

"And  we  got  to  talking  about  old  times  in 
Reno,  and  this  China  question  was  brought  up, 
and  I  says,  'There  ain't  much  left  down  in 
Ohinatown  now  except  the  Joas  house  on  the 
south  aidp.'  And  he  says,  'No.'  He  says  he 
guessed  they  will  keep  tliat  as  long  as  ther  donlt^ 
■igitized  b\  'IC 
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have  to  pay  a&Tthing  on  the  rent  of  the  ground. 
He  didn  t  tell  me  that  he  ^ve  them  the  ground 
or  anything  of  that  kind.  jBut  he  said  they  had 
never  paid  any  rent  on  it" 

[2]  We  cannot  see  that  there  la  anything 
In  the  testimony  of  the  witness  Fraser  wliich 
Is  In  conflict  with  the  evidence  of  the  other 
witnesses.  He  simply  related  that  Manning 
had  said  that  the  society  did  not  have  to  pay 
rent;  but  Manning  did  not  say  that  he  had 
or  had  not  given  the  ground  to  the  society, 
rf  he  had  given  the  ground  to  the  society 
"forever,"  as  testified  by  Sn  Lee,  they  cer- 
tainly would  not  have  to  pay  rent.  The  lan- 
guage used  by  Manning  was  in  no  way  con- 
tradictory of  the  testimony  given  by  the  wit- 
nesses who  appeared  In  behalf  of  the  plain- 
tiffs. .It  is  an  elementary  rule  that  on  a 
motion  for  a  nonsuit  the  evidence  should  be 
construed  strongly  in  favor  of  the  plaintiff. 
McCafferty  v.  FUnn,  32  Nev.  269,  107  Pac. 
225. 

[3]  This  brings  us  to  a  consideration  of  the 
question  whether  an  unincorporated  religious 
society  can  take  title  to  real  estate  in  Ne- 
vada. We  think  It  can.  Counsel  for  re- 
spondents, in  support  of  their  contention,  rely 
upon  the  following  language  from  34  Cyc.  p. 
1149,  to  snstain  their  position: 

"Mere  voluntary  relielous  associationB  are  in- 
capable of  taking  or  holding  real  property  in 
their  society  name." 

Some  of  the  cases  cited  In  support  of  the 
te.Yt  rely  upon  Trustees  of  Baptist  Ass'n  y. 
Hart,  4  Wheat.  1,  4  L.  Ed.  499,  to  sustain  the 
I>osltion  taken,  while  the  case  of  Ooesele  v. 
Blmeler,  Fed.  Cas.  No.  5508,  6  McLean,  223, 
affirmed.  Id.,  in  14  How.  589,  14  L.  Bd.  654, 
was  not  a  case  of  a  gift  for  charitable  uses. 
Some  of  the  other  cases  cited  do  not  give  the 
question  the  consideration  which  It  merits. 
The  case  which  most  strongly  sustains  the 
position  of  respondents  Is  that  of  Baptist 
Ass'n  V.  Hart,  supra,  but  that  case  was  over- 
ruled by  a  unanimous  court  in  Vldal  v.  Olr- 
ard's  Ex'rs,  2  How.  127,  11  L.  Ed.  205,  the 
opinion  having  been  written  by  Story,  J.,  who 
was  a  member  of  the  court  when  Baptist 
Ass'n  v.  Hart  was  decided.  After  some  con- 
sideration of  the  common  law  and  the  stat- 
ute of  43  Ellzabetb,  known  as  the  "Statute  of 
Charitable  Uses,"  the  opinion  proceeds: 

"There  are,  however,  dicta  of  eminent  Judges 
(some  of  which  were  commented  upon  in  the 
case  of  4  Wheat.  1  [4  L.  Ed.  499])  which  do 
certainly  support  the  doctrine  that  charitable 
uses  might  be  enforced  in  •chancery  upon  the 
general  jurisdiction  of  the  court,  independently 
of  the  statute  of  43  Elizabeth,  and  that  the  ju- 
risdiction had  been  acted  upon,  not  only  subse- 
quent, but  antecedent,  to  that  statute.  Such 
was  the  opinion  of  Sir  Joseph  Jekyll  in  Eyre  v. 
Countess  of  Shaftsbury,  2  P.  Will.  103,  2  Equity 
Abridg.  710,  pi.  2,  and  that  of  Lord  Northington 
in  Attorney  General  v.  Tancred,  1  Eden,  10  (S. 
O.  Ambler,  351,  1  Wm.  Black.  90),  and  that  of 
Lord  Chief  Justice  Wilmot  in  his  elaborate 
judgment  In  Attorney  General  v.  Lady  Down- 
ing, Wilmot's  Notes,  p.  1.  26,  given  after  an  ex- 
amination of  all  the  leading  authoritieB.  Lord 
Eldon,  in  the  Attorney  General  v.  Skinner's 
Company,  2  Rusa.  407,  intimates  in  clear  terms 
his  doubts  whether  the  jurisdiction  of  chancery 


over  charities  arose  solely  under  the  statute  ot 
Elizabeth,  suggesting  that  the  statute  has  per- 
haps been  construed  with  reference  to  a  suppos- 
ed antecedent  jurisdiction  of  the  court,  by  which 
void  devises  to  charitable  purposes  were  sustain- 
ed. Sir  John  Leach,  in  toe  case  of  a  charitable 
use  before  the  statute  of  Elizabeth  (Attorney 
General  T.  Master  of  Brentwood  School,  1 
Mylne  and  Keen,  376)  said:  'Although  at  his 
time  no  legal  devise  could  be  made  to  a  corpora- 
tion for  a  charitable  use,  yet  lands  so  devised 
were  in  equity  bound  by  a  trust  for  the  charity, 
which  a.  court  of  equity  would  then  execute.'  lu 
point  of  fact  the  charity  was  so  decreed  in  that 
very  case,  in  the  twelfth  year  of  Elizabeth. 
But  what  is  still  more  important  is  the  declara- 
tion of  Lord  Kedesdale,  a  great  judge  in  equity, 
in  Attorney  General  v.  Mayor  of  Dublin,  1  Bligli 
New  H.  312,  347  (1827).  where  he  says:  'We 
are  referred  to  the  statute  of  Elizabeth,  with  re- 
spect to  charitable  uses,  as  creating  a  new  law 
upon  the  subject  of  chariteble  uses.  That  stat- 
ute only  created  a  new  jurisdiction;  it  created 
no  new  law.  It  created  a  new  and  ancillary 
jurisdiction,  a  jurisdiction  created  by  commis- 
sion, etc.;  but  the  proceedings  of 'that  commis- 
sion were  made  subject  to  appeal  to  the  Lord 
Chancellor,  and  he  might  reverse  or  affirm  what 
they  had  done,  or  make  such  order  as  he  might 
think  fit  for  reserving  the  controlling  jurisdiction 
of  the  (>xirt  of  Chancery  as  it  existed  before 
the  passing  of  that  statute;  and  there  can  be  no 
doubt  that  by  information  by  the  Attorney  Gen- 
eral the  same  thing  might  be  done.'  He  then 
adds:  'The  right  which  the  Attorney  General 
has  to  file  an  information  is  a  right  of  preroga- 
tive. The  King,  as  parens  patrira,  has  a  right, 
by  his  proper  officer,  to  call  upon  the  several 
courta  of  justice,  according  to  the  nature  of 
their  several  jurisdictions,  to  see  that  right  Is 
done  to  his  subjecte  wlio  are  incompetent  to  act 
for  themselves,  as  in  the  case  of  charities  and 
other  cases.'  So  that  Lord  Kedesdale  maintains 
the  jurisdiction  in  the  broadest  terms,  as  found- 
ed in  the  inherent  jurisdiction  of  chancery  in- 
dependently of  the  statute  of  43  Elizabeth.  In 
addition  to  these  dicta  and  doctrines,  there  is  the 
very  recent  case  of  the  Incorporated  Society  v. 
Richards,  1  Drudy  and  Warren,  258,  where  I^ord 
Chancellor  Sugden,  in  a  very  masterly  judg- 
ment, upon  a  full  survey  of  all  the  authorities, 
and  where  the  point  was  directly  before  him, 
held  the  same  doctrine  as  Lord  Bedesdale,  and 
expressly  decided  that  there  is  an  inherent  juris- 
diction in  equity  in  cases  of  charity,  and  that 
charity  is  one  of  those  objects  for  which  a  court 
of  equity  has  at  all  times  interfered  to  make 
good  that  which  at  law  was  an  illegal  or  infor- 
mal gift;  and  that  cases  of  charity  in  courts  of 
equity  in  England  were  valid  independently  of 
and  previous  to  the  stetute  of  Elisabeth. 

"Mr.  Justice  Baldwin,  in  the  case  of  the  will 
of  Sarah  Zane,  which  was  dted  at  the  bar  and 
pronounced  at  April  term  of  the  circuit  court  in 
1838  (see  Brightly's  N.  P.  Bepts.  MagiU  & 
Brown,  346,  note),  after  very  extensive  and 
learned  researches  into  the  anaent  English  au- 
thorities and  statutes,, arrived  at  Uie  same  con- 
clusion in  which  the  district  judge,  the  late 
lamented  Judge  Hopkinson,  concurred ;  and  that 
opinion  has  a  more  pointed  bearing  upon  the 
present  case,  since  it  included  a  full  review  of 
the  Pennsylvania  laws  and  doctrines  oa  the  sub- 
ject of  charities. 

"But  very  strong  additional  light  has  been 
thrown  upon  this  subject  by  the  recent  publica- 
tions of  the  commissioners  on  the  public  records 
in  En^nd,  which  contein  a  very  curious  and 
interesting  collection  of  the  chancery  records  in 
the  reign  of  Queen  Elizabeth,  and  in  the  earlier 
reigns.  Among  these  are  found  many  cases  in 
which  the  Court  of  Chancery  entertained  juris- 
diction over  charities  long  before  the  statute  of 
43  Elizabeth;  and  some  60  of  these  cases,  ex- 
tracted from  the  printed  calendars,  have  been 
laid  before  us.  They  esteblish.  In  tne  most  sat- 
isfactory aad  coneliuive  manner, /that  coses  iiMt 
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«baritiM  wben  these  wanr  truatoM  appointed 
for  general  and  indefinite  charities,  as  weU  as 
for  specific  charities,  were  famiiiarlV  known  to, 
and  acted  upon,  and  enforced  in,  the  Coart  of 
Chancery.  In  some  of  these  cases  the  charities 
were  not  only  of  an  uncertain  and  indefinite 
nature,  but,  as  far  as  we  can  eather  from  the  im- 
perfect statement  in  the  printed  records,  they 
were  also  cases  where  there  were  either  no  trus- 
tees appointed,  or  the  trustees  were  not  com- 
petent to  take.  These  records,  therefore,  do,  in  a 
remarkable  manner,  confirm  uie  opinions  of  Sir 
Joseph  Jekyll,  Lord  Northington,  Lord  Chief 
Justice  Wilmot,  Iiord  Redesdale,  and  Lord  Chan- 
cellor Su«d«n.  Whatever  doubts,  theref9re, 
might  properly  be  entertained  upon  the  subject 
when  the  case  of  the  Trustees  of  the  Philadel- 
phia Baptist  Association  v.  Hart's  Executors,  4 
Wbcat.  1  [4  L.  Ed.  409],  was  before  this  court 
(1810),  those  doubts  are  entirely  removed  by  the 
late  and  more  satisfactory  sources  of  informa- 
tion to  which  we  have  alluded." 

From  the  quotation  it  will  be  seen  that  the 
case  of'  Baptist  Ass'n  v.  Hart  Is  completely 
overthrown,  and  the  rule  that  a  gift  to  an 
onlucorporated  rellgloas  society  of  property 
to  be  dedicated  to  plons  uses  was  held  to  be 
good  at  common  law.  We  know  of  no  deci- 
sion wherein'  the  opinion  in  Vidal  r.  Girard 
has  been  criticized.  In  Ould  y.  Washington 
Hospital,  95  U.  S.  <5  Otto)  on  page  313,  24  L. 
Ed.  450,  It  Is  said: 

"At  common  law,  lands  may  be  granted  to 
pioua  uses  before  there  is  a  grantee  competent 
to  take.  In  the  meantime,  the  fee  will  he  in 
abeyance.  It  will  vest  when  the  grantee  exists. 
Town  of  Pawlet  v.  Clark,  9  Crandi,  292  [3  L, 
Ed.  735].  See,  also,  Beatty  v.  Kurtz,  2  Pet 
666  [7  L.  Ed.  621],  and  Vincennes  University 
▼.  Indiana,  14  How.  268  [14  L.  Ed.  4161." 

See,  also,  Russell  v.  Allen,  107  U.  S.  1^167 
(2  Sup.  Ot.  327,  27  L.  Ed.  397]:  Werlein  t. 
New  Orleans.  177  U.  S.  380  £20  Sup.  Ct  682, 
44  L.  Ed.  817] ;  McCord  ▼.  OchUtree.  8  Bhickt 
(Ind.)  15:  St.  Peter's  Church  t.  Brown,  21  B. 
I.  367,  43  AtL  642;  Lewis  EsUte.  1  Pa.  Dist. 
Ct.  R.  423;  Preachers'  Aid  Soc.  v.  Rich,  45  Me. 
552;  Washbnm  v.  SewaU,  9  Mete.  [Mass.]  '280; 
Swazey  v.  Am.  Bib.  Soc.,  67  Me.  623 ;  Trenton 
Soc.  T.  Howell  [N.  J.]  fS  Atl.  1110;  Miller  v. 
Chittenden,  4  Iowa,  -252;  Hornbeck  v.  Am. 
Bible  Soc  2  Sandf.  Ch.  133;  Paschal  v.  Acklin, 
27  Tex.  173;  Pennoyer  v.  Wadhama,  20  Or.  274, 
26  Pac.  720  [11  L.  R.  A.  210]. 

In  Schmidt  et  aL  t.  Hesa  et  al.,  60  Mo.  at 
page  595,  the  role  Is  laid  down  as  follows: 

"Ko  doubt  is  entertained  that  the  gift  under 
consideration  is  a  charity,  and  falls  within  the 
meaning  of  the  rules  of  chancery.  2  Sto.  Eq. 
Jur.  §  1164,  and  cases  cited.  And  although  in 
consequence  of  the  nonincorporaticn  of  the 
church  for  whose  benefit  the  grant  was  made, 
there  was  no'  one  In  esse,  at  the  time  of  making 
the  donation,  capable  of  being  the  recipient  of 
the  trust,  yet,  the  use  being  a  charitable  one,  a 
court  of  equity,  having  ascertained  the  intent  of 
the  grantor,  will  not  allow  the  grant  on  that  ac- 
count to  fall,  but  will  see  to  its  effectuation.  2 
Sto.  Bq.  Jnr.  ff  1165,  1166,  and  cases  dted; 
Potter  V.  Chapln,  6  Paige  (N.  Y.)  639,  and 
cases  cited;  St.  Louis  County  Court  ▼.  Gria- 
wold,  58  Mo.  175." 

In  considering  the  question  Involved  here. 
It  is  said  In  6  Cyc.  903: 

"They  afe  construed  as  valid  when  possible, 
and  are  often  upheld  where  private  trusts  wonUi 
fail.  A  gift  in  trust  for  a  charity  not  ^xfjrtiwg 
at  the  date  of  the  gift  and  the  beginning  of 
whose  existence  is  uncertain,  or  which  is  to  take 
effect  npon  a  contingency  that  probably  wi]l.not 


happen  within  a  life  or  lives  In  being  and  21 
years  afterwards,  is  valid  if  there  is  no  gift  of 
the  property  meanwhile  to  or  for  the  benefit  of 
any  private  person.  In  consequence  of  such  far 
vor  gifts  of  this  character  are  sustained,  though 
vaguely  expressed,  and  when  a  gift  is  clearly 
for  a  charitable  use,  the  trustees  named  therein 
take  the  legal  estate  in  fee,  though  the  deed  does 
not  in  terms  run  to  their  heirs  and  assigns;  and 
though  the  instrument  of  gift  makes  no  provi- 
sion for  the  conveyance  to  trustees,  the  donated 
property  becomes  immediately  charged  with  the 
trust  in  the  hands  of  cither  the  executors  or 
heirs.  Elquity  will  not  permit  these  trusts  to 
fail  because  its  particular  purposes  are  uncer- 
tain, or  for  want  of  a  trustee,  though  no  exist- 
ing donee  is  named,  from  whidi  it  results  at  com- 
mon law  that  though  the  gift  to  a  diaritable  use 
is  to  a  voluntary  association  or  an  nnincorporat- 
ed  society  which  is  uncertain,  indefinite,  and 
fiuctuating  in  its  membership,  the  court  will  uev- 
erthelees,  under  the  common-law  rule,  at  least 
apfaold  it  and  appoint  a  trustee  to  take  and  ad- 
minister the  fund  according  to  the  terms  of 
the  grant." 

The  most  recent  decision  sustaining  our 
position  Is  that  of  In  re  Upham's  Estate,  127 
Oal.  90,  69  Pac.  315,  from  which  we  quote: 

"It  is  contended,  however,  that  the  trust  is 
void  because  the  parties  named  as  trustees  are 
incapable  of  taking  the  property.  The  trustees 
of  the  orphans'  home,  it  is  true,  do  not  consti- 
tute a  corporation.  It  was  organized  under  the 
auspices  of  the  Grand  Ladge  of  the  Independent 
Order  of  Good  Templars  of  the  State  of  Cali- 
fornia, which  is  a  corporation,  and  it  is  under 
the  management  and  control  of  a  continuous 
board  of  trustees,  consisting  of  eight  pcr^ns, 
one-half  of  whom  are  selected  every  two  years 
by  the  order.  These  trustees  seem  to  be  appro- 
priate persons  to  take  charge  of  this  charitable 
fund,  and  manage  it  for  the  purposes  of  the 
trust;  but  even  if  it  should  be  held  that  in  a 
strict  legal  sense  thev  are  not  capable  of  taking, 
yet  the  charity  would  not  fail  for  that  reason. 
A  court  will  not  allow  a  charitable  trust  to  foil 
for  want  of  a  legal  trustee.  Of  course  In  this 
countw  courts  of  equity  will  not  go  so  far  in 
executing  Indefinite  charities  as  the  couijfs  of 
equity  went  in  England  under  the  statute  of  43 
Elizabeth  for  there  if  it  could  be  discovered  from 
a  deed  or  will  that  anything  in  the  nature  of  a 
charity  was  intended,  however  vague  or  indefi- 
nite, the  Chancellor  would  devote  it  to  some  sort 
of  a  charity.  But  in  this  country  courts  have 
been  extremely  liberal  ui  construing  charities, 
and  under  principles  analogous  to  the  doctrine 
of  cy-pres  have  enforced  trusts  far  more  indefi- 
nite and  inexact  than  the  one  here  involved." 

[4]  We  are  of  the  opinion  that  not  only  Is 
the  contention  of  appellants  sustained  by  the 
great  weight  of  authority,  but  by  sound  reft- 
son  as  well,  and.  In  view  of  the  fact  that  the 
lot  was  glTen  to  the  society  in  consideration 
of  the  locating  In  the  vicinity  of  the  lot  in 
question  of  the  Chinese  inhabitants  of  Reno, 
and  of  the  making  of  the  improvements 
which  were  made  by  the  society  upon  the  lot, 
that  equity  and  good  conscience  should  for 
all  time  close  the  mouth  of  Manning  and  his 
grantees  to  assert  the  incapacity  of  the  so- 
dety  to  take  title  to  the  property  In  question. 

It  hi  ordned  tbat  the  Judgment  be  revers- 
ed, and  that  the  case  be  remanded  for  a  new 
trial. 


McOABRAN,  J.,  ooneora    NOBOBOSS,  O. 
J.,  dissents. 
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MERBITT  T.  HBRBITT.    (No.  2280.) 
(Supreme  Court  of  Nevada.     Sept  19,  1918.) 

1.  DoHiciUE  ®=>5— ErFECT  or  Mabsiaox. 

At  common  law,  it  was  a  well-founded  rnle 
that  a  woman  on  her  marriage  lost  her  own 
domicile  and  acquired  that  of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Domlcilak 
Cent.  Dig.  S§  24-35;   Dec.  Dig.  «=>5.] 

2.  Husband  and  Wira  <8=>S(1)— DoKXCiut  — 
Wife's  Right  to  Aoquibb. 

A  wife  may  acquire  and  maintain  a  domicile 
separate  from  that  of  her  husband. 
[EM.  Note. — For  other  cases,  see  Husband  and 
rife,  Cent.  Dig.  |  7;    Dec.  Dig.  <S=>3(1).] 

3.  DiVOBCX  «=>62(S)— JUBIBOIOnON. 

A  complaint  in  divorce  alleging  plaintiCr* 
residence  in  W.  county,  that  defendant  is  with- 
in the  jurisdiction  of  die  eoort  and  can  be  serv- 
ed in  W.  county,  gives  the  court  jurisdiction  un- 
der Act  Feb.  23,  1915  (Laws  1915,  c.  28),  i  1, 
amending  Laws  1861,  c.  33.  {  22,  giving  juris- 
diction if  defendant  can  be  found  in  the  county. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  200-202.  216;  Dec.  Dig.  «S=> 
62(5).] 

Appeal  from  District  Oonrt,  Washoe  Coun- 
ty; R.  C.  Stoddard,  Judge. 

Action  for  divorce  by  Evelyn  Woods  Mer- 
ritt  against  Fred  Charles  Merrltt.  From  a 
judgment  that  the  court  was  without  Juris- 
diction and  an  order  denying  plalntlfTs  mo- 
tion for  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  reversed. 

M.  B.  Moore,  of  Reno,  for  appellant  Hoyt, 
Gibbons  &  French,  of  Reno,  amlcns  cnrlje. 

McCARRAN,  J.  This  Is  an  appeal  from  a 
judgment  rendered  by  the  district  court  of 
the  Second  judicial  district  and  from  an  or- 
der .denying  appellant's  motion  for  a  new 
trial. 

The  action  in  the  lower  court  was  one  for 
divorce.  The  Judgment  and  decree  rendered 
by  the  court  below  was  as  follows: 

"It  is  therefore  ordered,  adjudged  and  decreed 
that  the  court  is  without  jurisdiction  in  said 
cause;  and  it  is  therefore  ordered,  adjudged  and 
decreed  that  the  plaintiff  take  nothing  by  this 
action." 

By  this  decree  as  entered  and  found  in  the 
records,  it  must  be  assumed  that  the  court 
dismissed  the  proceedings  for  want  of  Jarls- 
dictlon. 

While  it  might  appear  that  the  court  at- 
tempted to  make  findings  on  the  merits  of 
the  case.  It  will  not  be  presumed  here  on  re- 
view that  such  was  In  reality  the  intention 
of  the  court,  inasmuch  as  the  court  by  Its 
Judgment  and  decree  found  Itself  without 
jurisdiction  to  entertain  the  cause.  If  the 
court  was  without  Jurisdiction,  either  by  rea- 
son of  the  subject-matter  of  the  action  or  by 
reason  of  the  failure  of  the  parties  to  bring 
themselves  within  that  Jurisdiction,  it  will 
not  be  contended,  we  apprehend,  that  the 
court  had  any  power  to  determine  the  merits 
of  the  action.  Nor  do  we  assume,  in  view  of 
the  form  of  the  Judgment,  that  the  court  in 


reality  attempted  to  determine  tlie  case  on 
its  merits. 

In  this  proceeding,  we  are  confronted  with 
a  situation  that  brings  before  us  again  the 
much-dlscuaaed  divorce  statute  of  our  state. 

Section  1  of  appellant's  complaint  in  the 
court  below  sets  forth: 

"That  plaintiff  resides  in  the  city  vt  Reno, 
county  of  Washoe,  state  of  Nevada;  and  that 
said  defendant  is  at  the  time  of  signing  and  filing 
of  this  complaint  within  the  jurisdiction  of  this 
court  and  that  service  of  the  summons  and  oth- 
e^  process  may  be  made  upon  him  in  Washoe 
county,  Nev." 

Our  divorce  statute,  enacted  by  the  Legis- 
lature of  1916,  approved  February  23,  1915, 
is  in  part  as  follows: 

"Sec.  22.  Divorce  from  the  bonds  of  matrimony 
may  be  obtained,  by  complaint  under  oath,  to 
the  district  court  of  the  county  in  which  the 
cause  ther^or  idiall  have  accrued,  or  in  which 
the  defendant  shall  reside  or  be  found,  or  in 
which  the  plaintiff  shall  reside,  if  the  latter  be 
either  the  county  in  which  the  parties  last  co> 
habited^  or  in  which  the  plaintiff  shall  have  re- 
sided SIX  months  before  suit  be  brought,  for  the 
following  causes.  •  *  •••  Stat  1916,  p.  28, 
amending  St  1861,  e.  38. 

The  power  of  our  Legislature  to  enact  this 
statute,  and  others  of  similar  nature,  where- 
in that  body,  representing  the  people  of  the 
state,  seeks  to  regulate  marriage  and  di- 
vorce, will,  we  apprehend,  not  be  questioned. 
As  was  said  by  Mr.  Chief  Justice  Talbot  in 
his  concurring  opinion  In  the  case  of  Tlede- 
mann  v.  Tledemann,  36  Nev.  501,  137  Pac. 
826: 

"Generally  speaking,  the  marital  status  of 
the  citizen,  the  age  6s  consent  the  manner  in 
which  marriage  may  be  solemnized,  the  obliga- 
tions it  Imposes  affecting^  personal  or  property 
rights,  the  time,  condition  of  residence  and 
causes  required  for  obtaining  divorce,  are  all 
within  the  control  of  the  state  and  subject  to 
her  laws  as  enacted  by  the  Legislature.' 

We  have  here  before  us,  then,  the  policy 
of  our  state  applicable  to  the  subject  of  di- 
vorce as  that  policy  is  framed  and  enacted 
by  the  Legislature,  the  representatives  of 
the  people.  The  courts  have  neither  the  pow- 
er nor  the  right  to  read  into  that  statute 
anything  not  there  found,  nor  to  strike  there- 
from that  which  in  there  presented.  The  Leg- 
islature In  enacting  this  statute  sought  to 
prescribe  certain  Jurisdictional  prerequisites, 
in  view  of  which  or  on  the  presentation  of 
which  the  district  courts  of  the  state  might 
take  Jurisdiction  where  parties  sought  to  He- 
cure  dissolution  from  the  bonds  of  matri- 
mony. Any  one  of  five  conditions  presented 
in  a  verified  complaint  would,  as  we  view  this 
statute,  be  sufficient  to  give  the  district  court 
Jurisdiction.  The  district  court  might  take 
Jurisdiction:  (1)  If  the  cause  of  action  there- 
for accrued  in  the  county;  02)  U  the  defend- 
ant resides  In  the  county ;  (3)  if  the  defend- 
ant may  be  found  in  the  county;  (4)  if  the 
plaintiff  reside  in  the  county,  if  such  county 
be  the  one  In  which  the  parties  last  cohabit- 
ed; (5)  U  the  plaintiff  reside  in  the  county 
for  a  period  of  six  months  before  suit  b^ 
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<>roaKbt.  Time  of  reslflence  is  not  essential 
to  any  of  the  oondltlbns,  save  and  except  tbe 
fifth;  and  In  that  case  a  residence  of  six 
months  Is  a  part  of  the  c<»ditlon. 

The  complaint  in  this  action  makes  tbe 
specific  allegation  that  plaintiff  resides  in  the 
city  of  Reno,  county  of  Washoe,  state  of 
Nevada;  and  further  that  the  defendant  at 
the  time  of  signing  and  filing  of  the  complaint 
was  within  the  Jurisdiction  of  the  court  and 
that  service  of  summons  and  other  process 
might  he  made  npon  him  in  Washoe  county, 
Nev.  The  return  of  the  sheriff  shows  that 
the  summons  was  personally  served  npon  the 
defendant,  Frederick  Charles  Merritt,  with- 
in Washoe  connty.  The  appellant  In  this 
action  sought  to  confer  Jurisdiction  upon  the 
district  court  of  Washoe  county  under  the 
third  condition  as  we  have  above  enumerat- 
ed them,  namely,  by  the  allegation  that  the 
defendant  was  to  be  found  within  Washoe 
county  and  hence  within  the  Jurisdiction  of 
the  Second  Judicial  district  court 

[1]  In  the  case  at  bar,  as  in  all  cases  of  a 
similar  character,  the  Important  question  to 
determine  is  that  of  Jurisdiction.  In  deter- 
mining this  we  must  look  to  the  status  of  the 
parties.  This  brings  us  to  the  question  of 
domicile  or  residence.  At  common  law,  It 
was  a  well-founded  rule  that  a  woman  on  her 
marriage  loses  her  own  domicile  and  acquires 
that  of  her  husband.  Barber  v.  Barber,  16 
U.  S.  (21  How.)  582,  IS  U  Ed.  226;  Harri- 
son V.  Harrison,  20  Ala.  629,  66  Am.  Dec. 
227;  Jenness  v.  Jenness,  24  Ind.  355,  87  Am. 
De&  S35 ;  Halrston  v.  Hairston,  27  Miss.  704, 
61  Am.  Dec.  530;  Ann.  Cas.  1912D,  400,  see 
note. 

[2]  That  she  may  acquire  a  separate  and 
distinct  domldle  from  that  of  her  husband  is 
a  rule  established  by  the  courts  of  England 
(2  Bhih.,  Marriage  and  Divorce,  {  63),  as  well 
as  by  the  courts  of  the  several  Jurisdictions 
in  the  United  States  (Frary  v.  Frary,  10  N. 
U.  61,  32  Am.  Dec.  395;  Tolen  v.  Tolen,  2 
Blackf.  [Ind.]  21  Am.  Dec.  742;  Moffatt  v. 
Moffatt,  5  Oal.  280;  Haddodc  v.  Haddock, 
201  U.  S.  562,  26  Sup.  a.  526,  50  L.  Ed.  867, 
6  Ann.  Uas.  1;  Succession  of  Benton,  106  La. 
404,  31  South.  123,  69  L.  R.  A.  135).  The 
right  of  the  wife  to  acquire  and  maintain 
a  separate  domicile  from  that  of  her  husband 
arises  out  of  the  necessity  presenting  Itself 
In  the  case  and  is  based  upon  the  assertion 
on  the  part  of  the  complaining  wife  of 
grounds  or  causes  by  reason  of  which  the 
matrimonial  unity  no  longer  exists  In  fact. 
Atherton  v.  Atherton,  165  N.  Y.  129,  49  N.  E. 
983,  40  L.  R.  A.  291,  63  Am.  St  Rep.  660; 
Frary  v.  Frary,  snpra;  Buchholz  v.  Buch- 
faolz,  63  Wash.  213,  115  Pac.  88,  Ann.  Gas. 
1912D,  S96,  see  note;  Duxstad  v.  Doxstad, 
17  Wyo.  411,  100  Pac  112,  129  Am.  St.  Rep. 
1138 ;  Jenness  v.  Jenness,  supra. 

[3]  The  allegation  of  those  causes  which 
of  themselves   indicate   that  the  marriage 


nnlty  no  longer  extsts  constitutes  tbe  basis 
for  the  rule  that  recognizes  the  right  of  the 
wife  to  prosecute  her  suit  for  divorce  in  a 
domicile  other  than  that  of  her  husband. 
Coupled  with  such  allegations,  an  averment 
of  residence  constitutes  the  twsis  of  Juris- 
diction. 

This  entire  matter,  in  so  far  as  the  word- 
ing of  the  statute  is  concerned  and  its  mean* 
Ing,  force,  and  significance,  was  gone  into  at 
length  by  this  court  in  the  case  of  Tiedemann 
V.  Tiedemann,  supra,  and  the  decision  of  this 
court  In  that  Instance,  in  so  far  as  it  dwells 
npon  the  particular  provision  of  the  statute 
here  mentioned,  wUl  not  be  disturbed. 

It  will  be  remembered  that  so  far  as  the 
courts  are  concerned,  they  have  nothing  to 
do  with  the  establishment  of  public  policy  or 
the  question  of  expediency;  those  are  matters 
for  the  legislative  branch  of  the  govemmmt 
exclusively.  It  Is  but  for  the  courts  to  inter- 
pret a  statute  and  enforce  it  in  the  light  of 
constitutional  provisiona.  There  is  nottilng 
in  either  Intemaitlonal  law  or  in  the  organic 
law  of  our  state  that  prohibits  or  restricts 
the  Legislature  from  enacting  a  provision 
such  as  the  statute  here  in  question,  where- 
in It  seeks  to  deal  with  the  matter  of  divorce 
between  citizens  or  resldoita 

The  question  of  fraud  or  collusion  does  not 
arise  here.  It  Is  not  presented  to  us  in  any 
form.  If  It  Is  present  In  the  case,  the  trial 
court  when  the  matter  comes  up  anew,  can 
determine  that  for  Itself  upon  tbe  merits. 

Viewing  it  as  we  do,  tliat  tbe  case  of  Tiede- 
mann V.  Ti.edemann,  supra,  was  determina- 
tive of  tbe  matter  as  to  the  Jurisdiction  of  the 
trial  court  it  follows  that  the  Judgment  of 
the  court  and  the  order  denying  the  motion 
for  a  new  trial  must  be  reversed. 

It  is  so  ordered. 

NORUKOSS,  C.  J.,  and  COLEJIAM,  J.,  con- 
cur. 


STATB  T.  ENKHOUSB.    (No.  2231.) 
(Supreme  Court  of  Nevada.     Oct  2,  1916.) 

1.  IirniomxNT  awd  Infokmation  €=>110(3)— 
Objbohon  to  Sufficibnot— Trm. 

An  information  charging  mayhem  in  the 
language  of  Rev.  Laws,  |  6416,  defining  the  of- 
fense as  unlawfully  depriving  a  human  being 
of  a  member  of  his  body,  or  diraguring  or  render- 
ing it  useless,  such  as  slitting  the  ear,  without 
charging  permanent  disfigurement  which,  under 
section  6418,  Is  necessary  to  conviction,  is  nev- 
ertheless good  in  the  absence  of  demurrer. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informntion,  Cent  Dig.  f§  291-284;  Dec. 
Dig.  <8=»110(3).] 

2.  Mathbk  «s»4— Infobuatior— SuvnoiBHOT 

-"SUT." 

Under  Rev.  Laws,  f  6416,  defining  mayhem 
to  include  slitting  the  ear  of  a  human  being, 
and  in  view  of  section  6417,  stating  that  it  is  im- 
material how  tbe  injury  is  inflicted,  an  Informa- 
tion charging  that  aocosed  bit  off  a  portion  of  aa 
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ear  of  one  C.  to  raiBdent,  though  "silt"  may  b« 
broader  than  "bite." 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  {  8;    Dec.  Dig.  «=>4.] 

3.  Mayhem  «=35— E!7IDBNCB— Sufficisnct. 

Evidence  held  to  show  permanent  disfigure- 
ment 80  as  to  support  conyiction  of  mayhem. 

[Ed.  Note. — For  other  cases,  see  Mayhem, 
Cent  Dig.  $  »;   Dec.  Dig.  <S=»5.] 

4.  Cbiuinai.  IjAW  «b3814(20)— iNcrrBtTonoRS— 
Included  Offenses. 

Under  conclusive  evidence  of  permanent  dis- 
figurement, it  is  not  error  to  refuse  instruction 
permittinR  conviction  of  the  lesser  offense  of  as- 
sault, under  Rev.  Laws,  §  6418,  which  applies 
only  if  permanent  disfigurement  is  not  shown. 
[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1024,  1970;  Dec.  Dig.  «=» 
814(20).] 

6.  Criminai,  Law  «=s>1172(1)— Instbxjctions— 
Pebmanent  DiBFiotJBEUENT— Prejudice. 
An  instruction  to  convict  if  permanent  dis- 
figurement is  shown,  though  incomplete,  in  fail- 
ing to  define  permanent  disfigurement,  is  not 
prejudicial,  where  the  evidence  is  without  con- 
flict as  to  extent  of  the  injury  which  manifestly 
was  a  permanent  disfigurement  especially  in  the 
absence  of  request  for  further  instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3128,  3164;  Dec.  Dig.  <S=» 
1172(1).] 

6.  Mayhem  iS=>7— Sentence— MiNnnjM. 

Since  Rev.  Laws,  i  6416,  providing  a  maxi- 
mum punishment  for  mayhem  of  14  year^  does 
not  provide  a  minimum,  the  judge  may  fix  the 
minimum  at  6  years,  under  section  7260,  as 
amended  by  St  1910,  c.  107,  providing  that  it 
no  minimum  is  fixed,  the  court  may  fix  it  at 
1  to  0  years. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  S  11;   Dec.  Dig.  «=»7.] 

Appeal  from  District  Court,  Hnmboldt 
County ;  Edward  A.  Ducker,  Judge. 

J.  F.  Enkhouse  was  convicted  of  mayhem, 
and  he  appeals.    Affirmed. 

Salter  &  Robins,  of  Winnemucca,  and 
Frame,  Humphrey  &  Harcomb,  of  Reno,  for 
appellant.  George  B.  Thatcher,  Atty.  Qen., 
and  H.  C.  Price,  Deputy  Atty.  Qen.,  for  the 
State. 

NORCROSS,  C.  J.  This  is  an  appeal  from 
a  Judgment  of  conrlction  of  the  crime  of 
mayhem. 

It  is  contended  by  appellant  that  the  In- 
formation does  not  state  facts  sufficient  to 
constitute  the  offense  for  which  the  defend- 
ant was  convicted;  that  the  court  below  er- 
red In  the  giving  and  refusal  of  certain  in- 
structions and  in  fixing  the  minimum  of  pun- 
ishment at  5  years'  imprisonment;  that  the 
evidence  is  Insufficient  to  support  the  ver- 
dict 

The  charging  part  of  the  information  reads 
as  follows:   « 

"That  the  said  defendant  J.  F.  Enkhouse.  did 
then  and  there  willfully,  unlawfully,  and  feloni- 
ously deprive  one  J.  A.  Cavaney,  a  human  being, 
of  a  member  of  his  body,  and  did  disable  and 
disfigure  said  member  in  the  manner  following: 
That  the  said  defendant  at  the  county  of  Hum- 
boldt, state  of  Nevada,  on  the  date  aforesaid,  did 
then  and  there  willfully,  unlawfully,  and  fe- 
ioDiously  bite  off  with  his  teeth  a  portion  of  the 


right  ear  of  the  said  3.  A'.  Cavaney.  then  and 
there  being,  and  thereby  disabled  and  disfigured 
said  ear." 

[1]  The  crime  of  mayhem  Is  defined  and 
governed  by  sections  101  to  163,  Inclusive,  of 
the  Crimes  and  Punishments  Act  (Rev.  Laws, 
§!  6416-6418),  which  read: 

"Sec.  161.  Mayhem  consists  of  unlawfully  de- 
priving a  human  being  of  a  member  of  his  or 
her  body,  or  disfiguring  or  rendering  it  useless. 
If  any  person  shall  cut  out  or  disable  the  tongue, 
put  out  an  eye,  slit  the  nose,  ear,  or  lip,  or  dis- 
able any  limb  or  member  of  another,  or  shall  vol- 
untarily, or  of  purpose,  put  out  an  eye  or  eyes, 
every  such  person  shidl  be  guilty  of  may- 
hem.   •    •    • 

"Sec.  162.  To  constitute  mayhem  it  is  imma- 
terial by  what  means  or  instrument  or  in  what 
manner  the  injury  was  inflicted. 

"Sec.  153.  Whenever  upon  a  trial  for  mayhem 
it  shall  appear  that  the  injury  inflicted  will  not 
result  in  any  permanent  disfiguration  of  appear- 
ance, diminution  of  vigor,  or  other  permanent 
injury,  no  conviction  for  maiming  shall  be  had, 
but  the  defendant  may  be  convict^  of  assault  in 
any  degree." 

The  information  was  not  demurred  to.  We 
think  the  objections  to  the  information  ought 
not  to  he  regarded  as  well  taken,  at  least  In 
the  absence  of  demurrer.  The  crime  of  may- 
hem is  defined  in  section  101,  supra,  and  It  is 
sufficient  that  the  offense  be  charged  in  the 
language  of  the  statute  or  its  equivalent 
While  It  is  essential,  under  the  provisions  of 
section  103,  supra,  that  the  proof  show  that 
the  injury  or  disfiguration  Is  permanent,  in 
order  to  warrant  a  conviction  for  mayhem, 
the  definition  of  the  crime  prescribed  in  sec- 
tion 161  makes  no  reference  to  the  perma- 
nency of  the  injury  or  disfiguration.  Pos- 
sibly this  is  because  there  is  a  presumption 
that  a  condition  once  shown  to  exist  will  con- 
tinue unless  the  contrary  is  made  to  appear. 
We  are  clearly  of  the  opinion  that  if  there 
Is  any  merit  in  the  contention  that  the  in- 
formation should  specifically  allege  the  in- 
Jury  or  disfiguration  to  be  permanent  in 
character,  that  the  objection  Is  of  a  nature 
which  should  be  taken  advantage  of  by  de- 
murrer. 

[2]  It  is  conceded  by  counsel  for  appellant 
that  if  the  Information  had  charged  appel- 
lant with  unlawfully  and  maliciously  slitting 
the  ear  of  the  said  Cavaney,  the  information 
would  have  charged  the  crime  per  se,  but  be- 
cause it  Is  only  charged  that  the  appellant 
bit  off  a  portion  of  the  right  ear,  such  allega- 
tion is  not  the  equivalent  of  charging  a  slit- 
ting of  the  ear.  While  the  word  "silt"  may 
have  ft  broader  definition  than  the  word 
"bite"  (People  v.  Demasters,  105  Cal.  688, 
39  Paa  35),  the  Information  in  question  here 
charges  that  the  appellant  did  "bite  off  with 
his  teeth  a  portion  of  the  right  ear  •  •  • 
and  thereby  disabled  and  disfigured  said 
ear."  The  information,  therefore,  charges  a 
completed  act,  which  completed  act  is  equiv- 
alent to  a  slitting  of  the  ear,  for,  by  the  pro- 
visions of  section  162,  it  Is  immaterial  by 
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what  means  the  Injoiy  oc  di^guremeat  1b  ef- 
fected. 

[3]  There  is  no  conflict  in  the  testimony  In 
eo  far  as  It  showed  that  the  defendant  bit 
■oS  a  portion  of  the  right  ear  of  the  said  Ca- 
vaney  during  a  personal  encounter  between 
the  two  following  a  dispute  over  a  cajrd 
game.  There  la  no  conflict  in  the  erldenoe 
relative  to  the  extent  of  the  Injury  Inflicted. 
The  Injured  ear  was  submitted  to  the  personal 
Inspection  of  the  jury.  Dr.  WUson,  a  witness 
for  the  state,  who  attended  Cavaney  immedi- 
ately after  the  injury  was  inflicted,  testified 
that: 

"About  a  fourth  of  the  cartilage  of  the  ear 
was  oS;  all  of  what  you  call  the  top  of  the  ex- 
ternal ear  is  off  and  the  posterior  part  of  the 
ear  is  oS  down  to  about  the  middle  of  the  outer 
edge." 

The  evidence  is  conclusive  that,  by  the  act 
of  appellant  In  biting  ott  the  portion  of  the 
oar  described,  a  permanent  injury  or  disfig- 
uration of  the  member  was  effected.  The 
contention  that  the  evidence  is  insufficient  to 
support  the  verdict  and  judgment  is  there- 
fore without  merit. 

[4]  It  is  contended  that  the  court  erred  in 
refusing  defendant's  requested  instruction 
which  in  effect  advised  the  jury  that  In  ac- 
cordance with  the  provisions  of  section  153, 
supra,  the  jury  could  find  the  defendant  guil- 
ty of  assault.  We  think  the  court  did  not 
-commit  error  in  the  refusing  of  this  Instruc- 
tion. The  evidence,  without  confilct  and 
without  question,  showed  that  the  injury  In- 
flicted resulted  in  a  permanent  disflguratioa 
of  appearance.  There  was  no  room  for  any 
question  as  to  whether  a  lesser  offense  might 
have  been  committed.  In  such  cases  it  is 
not  error  to  refuse  an  Instruction  that  a  ver- 
-dlct  for  a  lesser  offense  may  be  returned. 
State  V.  Johnny,  29  Nev.  20S,  223,  87  Pac.  8. 

[6]  Appellant  assigns  error  in  the  giving 
of  instruction  No.  8,  given  by  the  court  of  its 
own  motion.  The  portion  of  the  Instruction 
to  which  exception  is  taken  reads: 

"And  then  if  you  should  further  find  from  the 
evidence  herein  beyond  a  reasonable  doubt  that 
such  Injury  to  the  said  car  of  said  J.  A.  Cavaney 
wlU  result  in  a  permanent  disfiguration  of  the 
appearance  of  said  ear,  then  you  should  convict 
the  defendant  of  the  crime  of  mayhem." 

It  is  contended  that  the  law  la  correctly 
stated  in  the  case  of  Green  v.  State,  161  Ala. 
14,  44  South.  194,  125  Am.  St  Hep.  IT,  16 
Ann.  Cas.  81,  as  follows: 

"In  this  instance  the  disfigurement,  necessary 
to  justify  conviction,  must  have  been  such  as 
would  aaord  to  the  casual  observer  of  the  per- 
son injured,  and  not  such  as  requires  a  close  or 
unusual  Inspection  to  detect.  In  other  words, 
'the  injury  to  the  ear  must  be  such  as  disfigures 
to  ordinary  observation,  as  distinguished  frooi  a 
wounding  which  simply  mars  the  member." 

We  may  concede  the  law  to  be  correctly 
stated  In  the  Alabama  case,  supra. 

The  objection  to  Instruction  No.  8  goes 
rather  to  the  question  of  the  extent  of  the 
injury  necessary  to  constitute  a  permanent 


diaflguratlon.  The  Instruction  states  tlie  law 
correctly.  It  may  be  conceded  that  It  could 
very  properly  have  gone  farther  and  pointed 
ont  specifically  what  was  necessary  to  consti- 
tute a  permanent  disfiguration.  There  was, 
however,  no  request  for  further  Instruction 
upon  this  phase  of  the  law  of  mayhem.  Even 
if  it  be  conceded  that  the  instruction  is  tech- 
nically erroneous  as  not  fully  advising  the 
Jury  as  to  the  degree  of  proof  necessary  to 
constitute  the  offense  charged,  it  would  not 
be  regarded  as  prejudicial  error,  where  the 
evidence  is  without  conflict  as  to  the  extent 
of  the  Injury,  which  Injury  manifestly  causes 
a  permanent  disfiguration. 

[8]  The  contention  that  the  court  erred  in 
fixing  the  mlnlmnm  sentence  of  appellant  at 
6  years'  Imprisonment  is  without  merit. 
Where  the  statute  prescribes  no  minimum 
sentence,  It  is  within  the  discretion  of  the 
court  to  fix  such  minimum  at  not  less  than 
1  nor  more  than  6  years.  Bev.  laws,  $  7260, 
as  amended,  St.  1915,  p.  192. 

The  judgment  Is  affirmed. 

McCABBAN  and  COI^MAN,  JJ.,  concur. 


OBBHO    COBBE    DEVELOPMENT   Cd.    v. 
DTJVALU     (No.  1424.) 

(Supreme  Court  of  AriEona.     Oct.   17)   1916.) 

1.  Appeai,  and  Ebbob  9s»8S2(l)— Bxheabiko 
—Grounds. 

The  grounds  stated  in  the  motion,  amount- 
ing to  only  an  argument  with  the  court  as  ito 
the  law  applicable  to  the  facts  stated,  present 
no  grounds  for  rehearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3216-3218,  3220,  3223- 
3225;  Dec.  Dig.  <S='8S2(1).] 

2.  COBFOBATIONB     <S=>116  —  OrrEB     TO     Sku. 
Stock— AccBPTAN  ok. 

There  was  no  contract  of  transfer  of  corpo- 
rate stock  where  offer  to  exchange  it  on  condi- 
tion was  met  by  coimter  conditional  offer,  which 
wag  not  accepted. 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
Cent  Dig.  if  493,  494,  496;  Dec.  Dig.  <e=»116J 

Appeal  from  Superior  Court,  Santa  Cruz 
County;   W.  A.  O'Connor,  Judge. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  16  Ariz^  485,  147 
Pac.  696. 

Sellm  M.  Franklin,  of  Tucson,  and  Cass 
&  Sames,  of  Douglas,  for  appellant  Eugene 
S.  Ives,  of  Tucson,  and  Frank  J.  Duffy,  of 
Nogales,  for  appellee. 

CUNNINGHAM,  J.  The  motion  for  rehear- 
ing construes  the  decision  heretofore  ren- 
dered as  a  decision  reaching  the  conclusion: 

"That  the  offer  of  an  agent  to  turn  over  to  his 
principal  property  received  by  him  upon  the  8al4 
of  the  priaeipara  property,  and  which  proceeds 
of  sale  oelong  to  the  principal,  is  an  offer  which 
must  be  accepted  according  to  the  terms  and 
conditions  made  by  the  agent,  or  no  contract  is 
created  and  the  principal  therefore  forfeits  hia 
right  to  the  proceeds  so  received  by  hia  agent" 
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That  aw  oondoaliMi  reached  by  the  court 
Is  the  wrong  conclusion  under  the  facts: 

"For  the  reason  that  the  &ct8  in  this  ease 
show  that  said  sale  was  ratified  by  the  acts 
and  acquiescence  of  the  principal ;  and,  particu- 
larly, by  its  bringing  suit  to  recover  from  the 
agent,  the  proceeds  received  by  him  ui>on  said 
gale,  being  the  present  snit." 

That  for  a  farther  reason  the  coarf s  con- 
clusions are  erroneous,  In  holding: 

"That  the  principal  •  •  •  by  not  accept- 
ing the  proceeds  of  the  sale,  burdened  with  the 
conditions  which  the  agent  imposed  thereon, 
which  conditions  were  no  part  of  the  terms  of 
the  sale  itself,  failed  to  ratify  the  sale,  and  hav- 
ing for  that  reason  *  •  *  failed  to  ratify  the 
sale,  it  cannot  recover  the  proceeds  of  such 
sale." 

[1]  While  the  grounds  stated  amount  to 
nothing  more  than  an  argument  with  this 
court  aa  to  the  law  applicable  to  the  facts 
stated,  and  for  that  reason  present  no 
grounds  for  a  rehearing  (Territory  v.  Delin- 
quent Tax  List,  8  Ariz.  69,  89,  21  Pac.  888; 
Copper  Queen,  etc.,  Co.  y.  Arizona  Prince, 
etc.,  Co.,  2  Ariz.  189, 11  Pac  396),  yet,  beUev- 
Ing  as  I  do  that  an  error  committed  by  an  ap- 
pellate conrt  is  a  tragedy,  I  have  carefully 
reconsidered  the  record  In  view  of  the  objec- 
tions raised  by  the  said  action,  and  am  satis- 
tied  that  the  decision  is  right. 

In  the  first  place  Duvall  did  not  sdl  the 
equitable  Interest  of  plaintiff  in  the  mines. 
He  did  not  purport  to  sell  snch  Interest  ei- 
ther as  agent,  trustee,  or  otherwise.  What  he 
actually  did  in  the  premises  was  to  attempt 
without  authority  to  surrender  an  optional 
contract,  standing  In  his  name,  but  In  equity 
and  right  belonging  to  the  Sierra  de  Cobre 
Development  Company,  8.  A.,  and  snbstltute 
for  such  surrendered  option  another  optional 
contract  having  the  identical  terms  and  con- 
ditions with  such  former  contract,  with  the 
exception  of  the  total  amonnt  payable  as  the 
purchase  price  of  the  mines.  The  sum  nam- 
ed in  the  last  contract  is  ^,000.  The  sum 
named  In  the  surrendered  option  was  $100,- 
000,  and  the  record  discloses  that  of  this 
last-named  sum,  the  appellant  through  the 
Sierra  de  Cobre  Development  Company,  S.  A., 
and  Duvall,  paid  the  sum' of  $6,000,  thereby 
conclusively  refuting  the  Idea  that  Duvall 
made  a  sale  of  plalntUTs  equitable  rights  in 
the  property. 

This  conclusively  answers  the  second  con- 
tention of  appellant's  motion,  because  U  no 
sale  was  made  of  the  principal's  property, 
no  ratification  or  acquiescence  of  the  princi- 
pal was  in  question.  It  lost  no  rights  by 
that  transaction,  and  the  transaction  affected 
no  rights  except  such  as  were  beyond  and  in 
addition  to  appellant's  equities. 

[2]  For  the  same  reason,  Duvall,  In  offei^ 
Ing  to  transfer  the  1,000,000  shares  of  stock 
to  appellant,  made  the  offer,  not  as  agent  to 
principal,  but  as  owner  to  owner,  to  exchange 
property,  and  had  the  right  to  burden  the 
offer  made  with  such  conditions  as  he  chose. 

The  party  receiving  the  offer  accepted  con- 


ditionally; that  is,  It  made  a  counter  offer 
to  walre  Its  eqmty  In  the  mines,  on  condi- 
tion that  Duvall  would  transfer  to  It  the 
stock  unconditionally.  This  offer  was  not  ac- 
cepted by  Duvall,  and  hence  no  contract  of 
transfer  resulted.  The  appellant  acquired 
no  property  right  In  the  stock  by  reason  of 
such  negotiations  which  faMed.  It  had  no 
equitable  right  in  the  property  represented  by 
the  stock,  because  that  prc^ierty  was  not  sub- 
ject to  appellant's  equity  owing  to  the  fact 
that  such  stock  only  represented  the  proper- 
ty of  the  Agnllars  and  Torres  remaining  In 
the  mines  after  appellant  had  acquired  an 
equity  therein.  Hence  my  conclusion  that  un- 
der tiie  uncontroverted  facts,  the  appellant 
could  not  recover  the  stock  sued  for.  I  re- 
main of  that  opinion  notwithstanding  the 
objections  of  the  appellant. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  afilrmed. 

FBANELIN,  J.,  concurs.    BOSS,  a  3.,  not 

participating. 


CATON  v.  STATE.    (No.  A-2653.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    Oct 

7,  1916.) 

(BiflUbua  hy  tAe  Court.) 

1.  Cbimiraj,    Law    4s»1180(4)— Afpbai/— At- 
naicANca— Waht  or  Pboskcution. 

When  an  appeal  is  filed  in  this  court,  and 
no  briefs  are  filed  on  behalf  of  plaintiff  in  error, 
and  no  appearance  made  for  oral  argument,  a 
motion  interposed  by  the  Attorney  General  in 
open  court  to  affirm  the  judgment  of  the  trial 
court  on  the  ground  that  the  appeal  has  not  been 
prosecuted  as  provided  by  law  will  be  sustained. 
[EJd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2070,  3205;  Dec.  Dig.  «s> 
1130(4).] 

2.  CsitnNAL  Law  «=3llS0(4)  —  Apfbai.  — 
Bbiefs— Effect  of  Failubs  to  E^le. 

The  members  of  this  court  are  not  required 
to  brief  cases  and  search  the  record  diligently 
for  defects  npon  which  to  base  a  criticism  of 
the  judgment  of  the  trial  court  When  counsel 
fail  to  file  briefs  as  provided  by  the  rules  of  the 
court  and  also  fail  to  appear  for  oral  argument 
when  causes  are  assigned,  this  court  will  ex- 
amine the  record  in  felony  cases  for  fundamental 
error  only. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  fj  2970,  3205;  Dec.  Dig.  «=9ll30(4).] 

Appeal  from  District  Court,  Murray  Coun- 
ty;  F.  B.  Swank,  Judg& 

Jim  Caton  was  convicted  of  assault  with 
intent  to  kill,  and  appeals.    Afilrmed. 

T.  N.  Bobnett,  of  Davis,  and  fil  W.  Fagan, 
of  Lexington,  for  plaintiff  In  error.  B.  Mc- 
Millan, Asst  Atty.  Gen.,  for  the  State. 

ABMSTBONG,  3.  Jim  Caton  was  convict- 
ed at  the  August  1915,  term  of  the  district 
court  of  Murray  county  on  a  charge  of  as- 
sault with  Intent  to  kill,  and  hla  punishment 
assessed  at  imprisonment  In  the  state  peni- 
tentiary for  two  years.  The  appeal  was  filed 
in  this  conrt  on  the  26th  day  of  February, 
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1816.  No  brtefii  bavft  been  filed  on  behalf  of 
tbe  plaintiff  In  error,  and  no  appearance  was 
made  for  oral  argument.  The  Attorney  Gen- 
eral, In  open  court,  moved  the  affirmation  of 
the  judgment  of  tbe  trial  court  on  the  ground 
that  the  appeal  bad  not  been  prosecuted  as 
provided  by  law. 

[1]  When  an  appeal  Is  filed  In  tbis  court, 
and  no  briefs  filed  within  the  time  provided 
by  tbe  rules  of  the  court,  and  no  appearance 
made  tor  oral  argument,  a  moticu  upcn  the 
part  of  tbe  Attorney  General  to  affirm  the 
Judgment  of  the  trial  court  on  the  ground 
that  tbe  appeal  has  been  abandoned  and  has 
not  been  prosecuted  a>  provided  by  law  is 
tenable. 

[2]  The  court  Is  not  required  to  brief  cases 
and  search  diligently  the  record  to  see  if 
they  can  find  some  flaw  upon  which  to  base 
a  criticism  of  tbe  Judgment  Of  the  trial 
court  If  any  error  has  been  committed  in 
the  trial  court,  it  is  the  duty  of  counsel  to 
file  briefs  pointing  out  the  same  and  support 
their  contention  with  proper  arguments  and 
authorities.  If  this  is  not  done,  the  court 
will  only  examine  the  record  for  fundamen- 
tal error,  and  when  none  appears,  tbe  motion 
of  the  Attorney  General  to  affirm  will  be 
sustained. 

An  examination  of  this  record  discloses  no 
fundamental  error.  The  motion  of  the  Attor- 
ney General  to  affirm  the  Judgment  of  the 
trial  court  is  therefore  sustained. 

Tbe  judgment  Is  affirmed.  Mandate  or- 
dered forthwith. 

DOXIiB,  P.  3.,  and  BBBTT,  J.,  concur. 


BORAH  V.  STATE.    (No.  A-2261.) 

(Criminol  Court  of  Appeals  of  Oklahrana.    Oct 

7,  1916.) 

(ByUabiu  by  *A«  Oomrt.) 

1.  HoiaoiDK  «=>260  —  EviDBROB  —  Sum- 

OIBNCT. 

Where  the  evidence  shows  that  a  husband 
had  virtual^  abandoned  hia  wife  and  child, 
making  only  occasional  visits  to  them,  and  had 
courtea  and  engaged  himself  to  marry  another 
woman,  and  was  arranging  to  marry  her  in 
September,  1913,  and  that  on  August  30,  1913, 
while  he  was  on  a  visit  to  his  family,  tbe  house 
in  wbidi  th^  slept  was  burned,  that  he  made 
no  sort  of  effort  to  rescue  the  family  from  tbe 
flames,  and  refused  to  allow  others  to  enter  tbe 
house  to  rescue  them,  that  no  scretuns  or  cries 
for  help  came  from  the  building,  thoueh  tbe 
flames  m  the  wife's  bedroom  were  scarcely  no- 
ticeable when  the  first  neighbors  arrived,  and 
the  condition  of  the  wife's  body  showed  she 
was  dead  before  the  body  was  burned,  held, 
that  these  i^cts,  fai  connection  with  other  in- 
criminating facts  and  circumstances,  are  suf- 
ficient to  sustain  a  verdict  finding  the  husband 
guilty  of  murder. 

[E3d.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  SS  51&-S17;   Dec  Dig.  «s>280.] 

2.  HOMICIDK      «=3l66(7)  —  EVIDERCB— Adhib- 
SIBIUTT. 

Where  the. husband  attempts  to  explain  his 
unseemly  relations  with  another  woman,  to  whom 


he  was  engaged  to  marry,  on  the  ground  that 
he  and  his  wife  had  for  years  had  a  mutual 
agreement,  that  when  his  dtild  reached  the  age 
of  12,  he~  should  obtain  a  divorce,  and  that  in 
anticipation  of  obtaining  the  divorce  when  the 
child  was  12,  he  courted  this  woman,  and  ex- 
pected to  marry  her  in  September,  held,  that  a 
letter  written  by  the  wife  on  August  3d,  prior 
to  her  death  on  August  30th,  which  shows  that 
she  had  no  thought  of  a  divorce  proceeding,  or 
even  suspected  that  the  time  had  come  when 
she  should  surrender  her  place  as  a  wife  to  an- 
other woman,  is  competent  to  show  her  frame 
of  mind,  and  to  rebut  the  husband's  statement 
as  to  the  anticipated  divorce. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %  326;   Dec.  Dig.  €=>166(7).] 

8.  HoiaciDX    ^=>228(2)— EviDBNOE— Wkiohi 

AKD   SUFFICIENCT. 

Where  a  father  made  no  effort  himself  to 
rescue  his  child  from  a  burning  building,  made 
no  outcry  for  help,  and  even  when  a  friend,  at 
the  peril  of  his  own  life,  said,  "By  God!  I  am 
going  in  that  building,"  the  father  replied,  "No, 
you  can't  go  in  there,"  and  no  cries  from  the 
child  are  heard,  held,  that  the  jury  was  war- 
ranted in  believing  that  that  child's  voice  had 
been  hushed  and  its  form  stilled  before  it  was 
touched  by  the  flames. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  f  472;   Dee.  Dig.  <Ss»228(2).] 
4.  Cbivinai.   IiAW    «s»700,   1171(3)— Tkiait- 

CONDUOT  or  COURSEL. 

Counsel  for  the  state  most  be  fair.  The 
state  is  as  much  interested  in  the  vindication 
and  ac<iuittal  of  the  innocent  as  it  is  in  the 
conviction  of  the  guilty;  and  nothing  must  be 
relied  upon,  or  resorted  to,  to  obtain  a  convic- 
tion, except  the  law  and  the  evidence,  and  the 
reasonable  deductions  therefrom.  But  held, 
that  the  things  complained  of  in  this  case,  as 
improper,  do  not  appear  in  the  record,  and  if 
they  actually  occurred,  could  not  have  preju- 
diced the  defendant,  in  view  of  his  own  admis- 
sions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  Js  1658,  1659,  8127 ;  Dec.  Dig. 
<S=>700,  1171(3).I 

6.  Cbiuirai.  Law  «=s>68S(l)— Triai^Rbcbp- 
TioN  OF  Evidence— Obdeb  of  Pboof. 
Where  the  husband  attempted  to  create  the 

impression  that  his  wife  had  committed  suicide. 

held,  that  it  was  proper  to  admit  in  rebuttel  of 

his  statements  the  evidence  of  a  chemist  that 

the  stomach  and  lungs  of  the  wife  contained  no 

poison. 
[Ed.   Note.— For   other   cases,   see  Criminal 

Law,  Cent  Dig.  !{  161S,  1617 ;   Dec  Dig.  <§=> 

683(1).] 

Error  from  District  Court,  Atoka  County; 
Hobert  M.  Rainey,  Judge. 

W.  A.  Borah  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

James  H.  Mathers,  of  Ardmore,  for  plain- 
tiff in  error.  B.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 

BBETT,  J.  Plaintiff  In  error  in  this  case, 
who  will  be  referred  to  as  defendant,  was 
cliarged  and  convicted  of  murdering  bis  wife, 
and  was  sentenced  to  life  imprisonment. 

The  facts  are  among  tbe  most  revolting  in 
the  annals  of  crime. 

The  defendant  was  bom  in  the  state  of 
Kentucky,  of  worthy  parents,  and  was  reared 
in  an  atmosphere  which  should  have  pro- 
duced a  true  and  noble  character,  atid  we 
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hesitated  to  believe  be  conld  be  ernllty  of  the 
atrocities  charged.  Bnt  the  record  forces  ns 
to  the  conclnsloa  that  the  Jury  made  no  mis- 
take. 

[1  ]  In  early  manhood  the  defendant  court- 
ed and  won  a  yonng  woman  of  his  native 
state,  whom  the  record  shows,  though  mis- 
treated and  deserted  by  him,  was  tme  to 
him  to  the  day  of  her  death.  She  was  the 
fbother  of  his  child,  a  little  girl,  and  the  tes- 
timony is,  that  this  wife  not  only  loved  but 
"Idolized  him."  In  1910  he  virtually  aban- 
doned her  and  took  up  his  abode  In  Sapulpa, 
and  had  her  to  remain  at  Tishomingo  in  the 
little  home  he  had  provided  for  her  during 
the  days  he  loved  her.  At  first  he  visited 
her  and  his  little  child  about  every  60  days, 
but  as  time  went  by  his  visits  grew  farther 
and  farther  apart,  until  be  got  to  making 
only  about  two  visits  a  year.  And  only  a 
few  days  before  her  death  her  weary,  sub- 
missive soul  breathed  Its  agony  In  a  letter  to 
him  as  follows: 

"My  dear  husband  we  are  disappointed  to 
tears  to-day,  we  looked  for  you  bo  hard  last 
night,  and  we  did  not  even  get  a  letter  of  ex- 
planation. 

"It  ia  JQst  one  month  from  the  1st  of  Aug 
before  Gwendoline  starts  to  school,  then  if  I 
look  wholly  to  her  interest  as  I  have  always 
done,  I  will  be  tied  another  9  months.  Are  we 
to  stay  here  alone,  and  you  home  once  or  twice 
in  a  wliole  twelve  months? 

"Of  course  if  you  will  it,  we  will  do  it,  but  do 
wish  some  other  arrangements  could  be  made. 

"I'oor  'Peter*  bow  he  must  have  longed  for 
his  loved  ones  when  he  was  exiled.  We  watch 
every  'auto'  &  train,  but  still  we  catch  no 
glimpse  of  you.  Perhaps  as  'Annie  Lee'  in 
'Enoch  Arden'  says,  we  can  not  adjust  our  spy- 
glass properly,  so  we  wait  a  year?  Then  a 
month,  and  still  you  do  not  come.  '  Now  wont 

irou  sit  down  this  minute  and  write  us  a  long 
etter  all  abont  your  business,  and  come  home 
as  soon  as  yon  can  leave  without  too  great  a 
loss. 

"Von  never  tell  me  anything  about  vour  af- 
fairs, but  here  is  the  wa^  I  have  it  stuaied  out, 
I  do  not  see  any  profit  in  what  you  are  doing 
more  than  you  could  make  here. 

"I  do  not  think  I  am  asking  too  much  of  yon, 
when  I  ask  you  to  come  home  for  a  while. 

"With  oceans  of  love  EUie  Borah." 

This  letter  was  written  the  3d  day  of  Au- 
gust, 1918,  and  on  the  28th  day  of  August, 
1913,  the  husband  came  home.  But  between 
the  time  the  wife  penned  this  letter  and  the 
homecoming  of  the  husband  the  record  shows 
he  received  eight  most  affectionate  letters 
from  another  woman,  whom  he  had  promised 
to  marry  In  September.  In  the  first  of  these 
letters,  this  woman  sent  him  a  sample  of  the 
goods  of  which  she  expected  to  make  her 
wedding  dress.  On  August  10th,  In  a  later 
letter,  she  says  a  friend  "asked  me  my  name 
now,  80  that  she  could  Introduce  me  to  her 
friends,  and  was  snrprlsed  to  hear  me  say. 
Miss  Hewey.  Had  taken  you  for  my  hus- 
band. So  many  people  do  that,  we  won't  be 
taken  for  newly-weds  next  month.'*  On  Au- 
gust 11th  she  writes: 

"•  •  •  Yea,  dear  we  are  going  te  be  happy 
•^life  will  begin  with  another  measure  of  hap- 
piness when  you  ntake  me  your  bride..    Wfil 


Write  yon  again  real  sooh.  '  Iiovfaig'  ipt>n  -  very 
much   I  kin  you  good-bye. 

"Ever  yours,  Etbd." 

On  August  16tb  another  tetter  says: 

"*    *    *    A   mighty   nice  letter   came   from 

Bartlesville  this  morning — I  know  you  have 
been  busy,  but  I  Iitive  been  well  remembered  all 
the  time.  Do  so  hope  your  deal  will  go  thru— 
not  BO  much  for  our  trip,  but  to  feel  we  could 
do  as  we  wish,  bnt  darling,  deal  or  no  deal  I 
am  expecting  you  about  ti^e  middle  of  Septem- 
ber. Know  yon  will  try  your  best  to  pleas* 
me— I  want  you  then.    »    *    • " 

On  August  16th  In  another  letter  she  says: 

"•  •  •  Mama  is  saving  our  chickens  for 
the  wedding  breakfast.  Maybe  I'll  see  bow 
much  chicken  I  can  make  you  eat. 

"Don't  you  think  I  was  real  good  to  you  last 
week ;  wrote  you  more  letters  than  you  have 
had  in  many  a  week.  Felt  you  were  busy  and 
perhaps  my  letters  would  bring  me  nearer  to 
you.    *    •    • 

"Dear  'twas  only  two  weeks  ago  this  evening 
since  we  went  up  the  river  for  supper — but  it 
seems  months  ago  since  I  ate  supper  with  you. 
Would  you  Uke  for  me  to  take  breakfast  with 
you— Just  take  the  car  and  come  up — how  I 
wish  you  were  coming — but  dearest,  I  know 
you  are  mighty  busy  and  am  poing  to  leave  it  to 
you  to  decide  our  next  visit— maybe  I  could 
wait  until  you  come  to  stay — say  yoa  come 
eeveral  days  before  our  wedding— I'd  make  you 
work,  but  you  won't  object  will  you— 

"Loving  yon  very  tenderly  and  to-morrow  I 
shall  be  very  near  you 

"Ever  yours,  EtIieL" 

On  the  18th  she  again  writes: 

•  •  •  "My  special  letter  came  about  ton 
thirty  and  brought  you  veir  near  me — your 
love  seemed  to  fill  the  entire  day  with  a  certain 
measure  of  happiness  (never  complete  with  you 
miles  away).    •    •    » 

"Loving  yon  more  than  I  did  when  1  let  you 
go  home  last  Sunday  week  and  trusting  every 
thing  will  go  as  we  wish,  believe  me  to  be 
"Ever  yours,  Ethel." 

On  August  20tli  the  last  of  the  letter  says: 

"•  •  •  Mrs.  Gibson  gives  me  a  party  so 
dearest,  you  see,  yon  have  a  very  busy  girl. 

"Yes,  I  think  we  could  enjoy  a  car  very 
much.  But  dear  even  walks  are  lovely  with 
you.  We  seem  to  enjoy  everything  when  shared 
with  one  another.  Remember  a  walk  we  had 
one  happly  Christmas  day?    •    •    • 

"WiQ  tell  you  good  bye  now,  with  a  life  that 
Is  yours  and  love  enuf  for  happiness.  I  kiss 
the  dearest  boy  in  the  world  good  bye 

.  "tx»vingly  yours,  E<thel." 

On  Angnst  23d  a  letter  closes: 

"•  •  •  Dearest,  I  am  hoping  yoo  will  be 
home  Sunday.  Think  you  can  work  better  for 
having  one  days  rest — no  one  expccta  you  to  be 
very  busy  that  day.  When  you  are  away  on 
Sunday  I  am  going  with  you  then  the  day  won't 
seem  so  long.  Darling  I  am  wanting  to  miike 
your  life  happy — think  I  can  if  I  am  near  you — 
Loving  you  oh  so  much,  accept  my  love  and  all 
my  kisses  for  I  am, 

"All  yours,  Ethel." 

WHth  these  letters  la  his  possession  the 
husband  goes  through  the  mockery  of  visit- 
ing his  wife,  the  wife  of  his  youth,  the  moth- 
er of  his  child.  Abont  6  o'clock  on  the  morn- 
ing of  the  30th  the  neighbors'  attention  was 
attracted  by  human  groans.  Ihey  saw  the 
defendant  on  the  porch  In  night  garments, 
wringing  his  nands  and  groaning:  "Oh !  Oh  I" 
Before  any  one  reached  him  he  turned  and 
walked  bade, Into  tba  hotme,  tpA  closed  the 
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door  beUad  him.  One  after  another  of  bis 
neighbors  arrived,  but  the  defendant  did  not 
tell  any  one  what  the  trouble  was,  or  call  up- 
on any  of  them  for  help.  Some  of  them 
rushed  to  the  window  of  the  wife's  bed- 
chamber, and  looking  through  the  glass  saw 
a  fire  slowly  kindling  near  the  bed.  Soon 
the  room  was  enveloped  in  flame&  About 
that  time  a  Mr.  Wheeler  came;  and  defend- 
ant was  standing  in  the  yard  groaning. 
Wheeler  asked  him  where  his  folks  were, 
and  the  defendant  pointed  toward  the  house 
and  said,  "I  reckon  they  are  in  there." 
Wheeler  said,  "My  Ood!  Let's  see  if  any- 
body ia  in  that  house."  The  defendant  re- 
plied, "Do  not  go  in  there."  Wheeler  said, 
"I  am  going  in  there;"  to  which  the  defend- 
ant replied,  "No,  you  can't  go  In  there." 
No  one  heard  any  screams  or  cries  for  help 
proceeding  from'  the  building,  although  the 
flames  were  scarcely  noticeable  when  the 
first  neighbors  arrived.  The  voices  of  the 
wife  and  baby  were  silent.  No  call  for  help 
came  from  them,  and  the  husband  and  fei- 
ther,  though  denying  responsibility  for  their 
death,  did  not  call  for  help  for  them,  al- 
though he  says  he  saw  his  child  enveloped  in 
flames,  and  admitted  that  be  did  not  make 
any  effort  himself  to  rescue  his  family  from 
the  flames.  The  fire  department  was  called 
by  the  neighbors,  but  the  cliild  was  burned 
beyond  recognition.  The  side  on  which  the 
wife  lay  was  badly  burned,  but  not  charred. 
There  were  no  blisters  upon  that  side,  which 
the  physicians  testify  .shows  that  she  was 
dead  before  the  body  was  burned.  Her 
mouth  was  open  and  her  charred  tongue  was 
protruding  from  it.  A  neighbor  asked  de- 
fendant to  go  over  to  her  house  and  put  on 
some  clothes.  He  went,  and  before  dressing 
stated  that  liis  hands  wete  soiled,  and  asked 
for  a  pan  of  water  in  which  to  wash  them. 
He  left  Ills  night  garments  on  the  bed  In  the 
room  where  he  dressed,  and  the  arresting  of- 
ficer 30  minutes  later  examined  them  and 
testified  they  had  the  smell  of  coal  oil  upon 
them.  A  flve-gallon  can  was  found  in  the 
room  where  the  wife  and  child  were  burned. 
After  the  discovery  of  the  letters  from  the 
woman  he  had  promised  to  marry,  an  officer 
visited  him  at  the  Jail  and  asked  lilm  if  he 
knew  this  woman,  and  he  denied  knowing 
her.  Tet,  on  the  witness  stand,  when  con- 
fronted by  these  letters,  he  admitted  his  re- 
lations with  her,  that  he  received  the  letters 
from  her,  that  he  had  given  her  a  $185  dia- 
mond ring,  and  a  $65  set  of  furs,  and  that 
he  had  expected  to  marry  her  In  September. 
He  also  admitted  that  his  affection  for  his 
wife  had  grown  cold,  that  he  respected  her 
as  a  good  woman,  and  as  the  mother  of  his 
child,  but  that  his  affection  for  her  had 
waned.  There  are  many  other  incriminating 
circnmstances,  but  these  are  the  substantial 
facts  upon  which  the  Jury  found  their  ver- 
dict. An*  in  yur  Judgment  they  preclude 
every  other  reasonable  hypothesis  than  that 


of  the  defendant's  goUt.  Bat  In  addition  to 
this  we  think  the  defendant's  own  testimony 
condemns  him. 

[2]  His  explanation  of  his  unseemly  rela- 
ttons  with  his  fiancee  is,  that  in  1910  he  and 
his  wife  mutually  agreed  to  a  separation, 
and  that  they  also  luid  an  agreement  that 
when  the  child  was  12  years  old  that  he 
should  obtain  a  divorce;  that  she  reached 
her  twelfth  birthday  om  the  14th  of  July, 
1913,  and  tliat  relying  on  this  -  agreement, 
which  was  well  understood  between  him  and 
his  wife,  and  in  anticipation  of  obtaining  the 
divorce  when  the  child  was  12,  lie  courted 
tills  woman,  and  expected  to  consummate 
that  engagement  by  a  wedding  in  September. 
The  wife's  lips  were  sealed,  but  that  letter 
of  August  3d  is  a  more  complete  refutation 
of  his  statement  than  if  she  liad  appeared  in 
person  and  denied  tils  statement  from  the 
witness  stand.  No  one  can  gather  from  that 
letter  that  she  anticipated  a  divorce  proceed- 
ing, or  that  she  evea  suspected  that  the  time 
had  come  whlen  she  was  to  surrender  her 
place  as  a  wife  to  another  woman.  No 
thought  was  further  from  her  mind  as  she 
penned  those  words,  and  closed  that  touch- 
ing missive,  "with  oceans  of  love." 

The  defendant  complains  because  the  court 
allowed  this  letter  to  be  introduced  in  evi- 
dence, and  inslBts  that  It  should  have  been 
excluded  on  the  ground  that  the  defendant  ° 
was  not  quite  sure  that  he  had  ever  received 
it.  But  he  identified  the  handwriting  and 
admitted  that  it  was  penned  by  his  wife. 
And  whether  he  received  it  or  not  it  was 
competent  to  show  the  frame  of  her  mind, 
and  to  rebut  his  statement  as  to  the  an- 
ticipated divorce.  And  it  does  rebut  it  as 
effectually  as  though  it  were  a  voice  from 
the  dead. 

[3]  Again  the  defendant  states  that  on  the 
morning  of  the  30th  he  was  waked  up  sud- 
denly, and  heard  his  child  cry,  "Oh!  papa, 
we  are  about  to  bum  up!"  that  he  opened 
the  door  and  saw  his  child  wrapped  in 
flames;  and  he  says  she  "seemed  to  fall 
over,  and  It  occurred  to  me  that  my  wife  had 
committed  suicide  or  done  something  awful. 
I  was  Just  dazed  or,  as  the  lady  said  a  while 
ago,  I  lost  my  presence  of  mind.  It  was  the 
awfulest  sight  I  ever  saw,  and  I  never  had 
such  a  feeling  in  my  life.  I  saw  poor  little 
Owendoly  there  in  the  flames."  And  accord- 
ing to  his  own  statement,  at'  that  time  the 
flames  did  not  extend  over  more  than  one- 
third  or  one-half  of  the  room.  She  had  an 
open  space  into  which  to  flee.  Tet  he  made 
no  sort  of  effort  to  rescue  the  child;  made 
no  outcry  for  help;  and  even  when  later  a 
friend,  at  the  peril  Of  his  own  life,  said,  "By 
Ood!  I  am  going  in  that  building,"  he  told 
him,  "No,  you  can't  go  in  there."  The  flames 
had  not  yet  done  their  work.  They  Iiad  not 
yet  concealed  the  deeds  he  intended  they 
diould  cover.  It  would  be  but  natural  that 
if  this   father   saw   Ids  child   wrapped  in 
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flames  that  he  should  lose  his  presence  of 
mind;  but  It  would  be  equally  as  natural 
that  In  his  desperation  he  would  go  to  the 
rescue,  regardless  of  danger  or  death.  But 
under  the  evldetkce  the  Jury  was  Jnstifled  in 
believing  that  the  child's  voice  had  been 
bushed  and  its  form  stilled  before  it  was  en- 
veloped In  flames. 

Defendant  complains  of  alleged  misconduct 
on  the  part  of  counsel  for  the  state.  But 
the  matters  complained  of  do  not  appear  in 
the  record,  and  no  objections  were  made  at 
the  time. 

[4]  Counsel  for  the  state  must  be  fair. 
The  state  is  as  much  Interested  in  the  vindi- 
cation and  acquittal  of  the  innocent  as  It  is 
in  the  conviction  of  the  guilty,  and  nothing 
should  be  relied  upon  for  conviction  except 
the  law  and  the  evidence  and  the  reasonable 
deductions  from  the  same.  While  the  things 
complained  of  are  not  properly  presented  for 
our  consideration  and  cannot  be  considered, 
yet,  even  if  they  were  before  us  they  could 
not  work  a  reversal  of  this  case.  One  of  the 
most  serious  complaints  is,  that  the  county 
attorney  Intimated  to  the  Jury  that  if  a  cer- 
tain witness,  who  was  sick,  was  present  be 
would  be  able  to  show  improper  relations 
between  the  defendant  and  a  young  lady  In 
Sapulpa.  That  intimation,  if  made,  was  Im- 
proper; but  its  only  effect  could  have  been 
to  show  a  motive  for  the  commission  of  the 
crime  charged,  and  surely  no  stronger  mo- 
tive was  needed  or  could  have  been  shown 
along  that  line  than  the  admitted  relations 
of  the  defendant  and  his  flanc^ 

[5]  The  defendant  complains  because  the 
state  was  allowed  to  use  in  rebuttal  Profes- 
sor Williams,  of  the  State  University,  who 
testified  that  he,  as  a  chemist,  examined  the 
stomach  and  lungs  of  Mrs.  Borah,  and  found 
no  traces  of  poison  in  them ;  the  complaint 
being  that  this  testimony  should  have  been 
Introduced  by  the  state  in  its  case  in  chief. 
But  we  think  it  was  logically  and  properly 
offered  in  rebuttal  of  the  attempted  effort  of 
the  defendant  to  make  It  appear  that  his 
wife  had  committed  suicide. 

We  have  examined  the  record,  including 
the  instructions,  In  this  case  with  the  care 
that  Its  Importance  deserves,  and  feel  that 
the  defendant  was  awarded  a  fair  trial,  and 
that  the  Judgment  should  be  affirmed. 

The  Judgment  is  therefore  affirmed. 

DOYIiB,  P.  J.,  and  ABMSTRONO,  3.,  con- 
car. 


BLAKE  ▼.  STATE.    (No.  A-22e7.) 

^Criminal    Court    of    Appeals    of    Oklahoma. 

Sept.  28,  1916.) 

(ByUahu*  ly  the  Court.) 

1.  Embkzzlkuent  9=>11(1)—Elei(erts— Con- 
version. 
(a)  A  fraudulent  conversion  is  an  essential 
element  of  the  crime  of  embezElement,  and  snch 


conversion  most  be  shown  by  proof  that  the 
wnheialer  appropriated  the  money  to  his  own 
personal  use  or  that  he  placed  it  to  some  other 
use  than  the  purpose  for  which  it  was  received 
by  him,  or  that  he  failed  to  account  for  and 
pay  over  the  same  on  proper  and  lawful  de- 
mand. 

(b)  Proof  of  a  mere  failure  to  pay  over  mon- 
ey, standing  alone,  will  not  support  a  judgment 
of  conviction  for  embezzlement. 

[ESd.    Note. — For  other  cases,   see   Embezzle^ 
ment.  Cent  Dig.  |  9:    Dec.  Dig.  (8=>11(1).] 
2.  Cbuiral  Law  «=9936(2)  — Tbiai.— Tkb- 

DICT  COZfTBAKT   TO    ETIDBNOB. 

When  the  proof  introduced  at  the  trial  fails 
to  establish  the  commission  of  the  offense  charg- 
ed, the  verdict  of  guilty  and  judgment  renders 
thereon,  as  a  matter  of  law,  are  contrary  to  the 
evidence. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2193,  219472298;  Dec.  Dig. 
«=935(2).] 

Appeal  from  District  Court,  Wagoner 
County ;  B.  O.  Allen,  Judge. 

Harrle  Blake  was  convicted  of  embezzle- 
ment, and  appeals.  Beversed  and  remanded 
for  new  trial. 

Sponsler  &  Graves,  of  Wagoner,  and  Owen 
&  Stone  and  Sumner  J.  Lipscomb,  all  of 
Muskogee,  for  plaintiff  la  error.  B.  McMil- 
lan, Asst.  Atty.  Oen.,  for  the  State. 

ABMSTRONO,  J.  The  plaintiff  in  error, 
Harrle  Blake,  was  convicted  in  the  district 
court  of  Wagoner  county,  on  a  charge  of  em- 
bezzlement, and  bis  punishment  fixed  at  im- 
prisonment in  the  state  penitentiary  for  a 
term  of  two  years  and  a  fine  of  $1,000. 

The  indictment  is  a  lengthy  document,  and 
no  good  purpose  can  be  served  by  setting 
the  same  out  in  full.  It  contains,  however, 
allegations  to  the  effect  that: 

Certain  funds  "were  paid  to  and  received 
by  the  said  Harris  "Blake  for  the  purpose  of 
satisfying  a  certain  judgment  in  favor  of  the 
plaintiff  in  said  action,  L.  W.  Clapp.  by  virtue 
of  his  office  as  clerk  of  the  district  court  of 
Wagoner  county,  state  of  Oklahoma.  And  be- 
ing then  and  there  by  virtue  of  his  office  the 
clerk  of  the  district  court,  the  proper  person  to 
receive  said  sum  of  money  for  the  use  and  ben- 
efit of  the  judgment  creditor,  L.  W.  Clapp,  and 
having  so  received  said  sum  of  two  Uiousand  one 
hundred  fortv-two  and  63^100  dollars,  the  prop- 
erty of  and  belonging  to  said  L.  W.  Clapp,  he, 
the  said  Harrle  Blake,  did  in  Wagoner  county, 
state  of  Oklahoma,  then  and  there  unlawfully, 
willfully,  feloniously  and  fraudulently,  and  not 
in  the  due  and  lawful  execution  of  the  trust 
of  him,  the  said  Harrle  Blake,  as  clerk  of  the 
district  court  of  Wagoner  county,  state  of 
Oklahoma,  aforesaid,  embezzle,  convert  and  ap- 

Sropriate  said  sum  of  two  thousand  one  hun- 
red  forty-two  and  63-100  dollars  •  •  •  to 
the  use  of  him,  the  said  Harrie  BlaSe,  contrary 
to  the  form  of  the  statutes."  etc. 

It  appears  that  L.  W.  Clapp  brought  a  suit 
in  the  district  court  of  Wagoner  county 
against  C.  S.  Roach  and  others  and  recovered 
a  Judgment  of  $2,142.63.  The  allegation 
against  the  plaintiff  in  error  Is  to  the  effect 
that  this  money  was  paid  to  him,  received  by 
him,  and  embezzled  by  him. 

The  testimony  introduced  by  the  state  was 
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from  five  wttnenes:  O.  M.  Bryant,  clerk  ot 
tbe  district  court  at  the  time  of  the  trial; 
L.  E.  Cahlll,  deputy  state  examiner  and  In- 
spector; T.  O.  Harrlll,  president  of  a  bank 
In  Wagoner;  T.  H.  Hammett,  deputy  clerk 
of  the  district  court  under  Harrle  Blake; 
and  County  Attorney,  C.  G.  Castle. 

In  addition,  certain  admissions  were  made 
and  certain  facts  agreed  upon  by  counsel. 
Witness  Bryant  testified  that  after  be  be- 
came clerk  of  the  district  court  of  Wagtmer 
county  be  received  about  $2,100  ttirough 
County  Attorney  Castle,  and  paid  the  same 
to  the  attorneys  of  record  for  U  W.  Clapp  in 
satisfaction  of  the  Judgment  He  knew  noth- 
ing further  about  the  facts  in  the  case.  He 
also  said  that  the  county  never  lost  anything 
by  reason  of  the  transaction.  In  fact,  that 
no  one  lost  any  money  on  account  of  tbe 
same.  Witness  L.  E.  Cahlll  did  not  testify 
to  any  Incriminating  fact.  Witness  T.  O. 
Harrlll  testified  to  no  incriminating  ftict  He 
was  asked  about  the  bank  account  of  Harrle 
Blake  subsequent  to  December  30,  1911,  and 
said  that  from  and  after  this  date  tbe  ac- 
count of  Harrle  Blake  did  not  Include  any 
item  of  $2,100  or  more.  Witness  Hammett 
testified  to  no  Incriminating  fact  Witness 
Castle  testified  to  no  Incriminating  fact 

Counsel  for  the  state  and  for  the  accused 
agreed  upon  a  statement  of  certain  facts, 
to  wit,  that  Harrle  Blake  received  $2,142.SS 
In  tbe  manner  as  alleged  in  tbe  Indictment; 
that  he  was  clerk  of  the  district  court  of 
Wagoner  county  at  tbe  time. 

Section  5827,  R.  L.  1910,  provides: 

"Where  there  is  no  execution  outstanding, 
the  clerk  of  the  court  in  which  the  judgment 
was  rendered  may  receive  the  amount  of  the 
Judgment  and  costs,  and  receipt  therefor,  with 
the  same  effect  as  if  the  same  had  been  paid  to 
tbe  sheriff  on  an  execution ;  and  the  clerk  shall 
be  liable  to  be  amerced  in  Uie  same  manner  and 
amount  as  a  sheriff  for  refusing  to  pa;  tbe 
same  to  the  party  entitled  thereto,  when  re- 
quested, and  snail  also  be  liable  on  his  oflSdal 
bond." 

This  is  tbe  section  of  tbe  statute  which  au- 
thorizes the  clerk,  under  certain  conditions, 
to  receive  money  In  satisfaction  of  Judg- 
ments. There  Is  no  allegation  in  the  informa- 
tion to  tbe  effect  that  plaintiff  In  error,  as 
clerk,  received  this  money  and  faUed  to  pay 
tbe  same  over  npon  proper  demand  there- 
for. 

The  proof  falls  to  i^ow  that  any  demand 
was  ever  made  at  any  time  upon  the  plaintiff 
in  error  for  the  payment  of  the  money  In 
question. 

Section  2243,  B.  L.  1910,  among  other 
things,  provides  that: 

"Any  sheriff,  coroner,  clerk  of  a  court,  con- 
stable or  other  ministerial  officer,  and  any  dep- 
uty or  subordinate  of  any  mimsterial  officer 
who  *  •  •  fraudulently  appropriates  to  his 
own  use  or  to  the  use  of  another  person,  or 
secretes  with  intent  to  appropriate  to  such  use, 
any  money,  evidence  of  debt  or  other  property 
intrusted  to  him  in  virtue  of  his  office — ia  guU- 
ty  of  felony." 


[1]  Thla  la  the  atatate  «nd«r  wbldi  the 
conviction  in  this  case  was  had.  It  Is  con- 
tended by  counsel  for  plaintiff  In  error  that 
the  Judgment  In  this  case  should  be  reversed 
npon  the  ground  tliat  the  verdict  Is  contrary 
to  the  evidence.  The  crime  charged  in  this 
case  was  embezzlement  The  only  proof  in 
tbe  record  bearing  upon  the  question  of  guilt 
la  tbat  tbe  plaintiff  in  error  received  the  sum 
of  money  as  charged,  and  that  bis  successor 
In  office  paid  the  Judgment  with  funds  receiv- 
ed from  tbe  county  attorney.  Whether  or  not 
the  same  identical  funds  finally  paid  this 
Judgment  Is  a  question  upon  which  there  is 
no  light  thrown  by  proof.  It  Is  fundamental 
tbat  the  crime  of  embezzlement  cannot  exist 
without  there  be  a  fraudulent  conversion. 
Tbe  burden  is  on  the  state  to  show  this  con- 
version beyond  a  reasonable  doubt.  A  feloni- 
ous conversion  under  the  embezzlement  stat- 
ute should  be  proved  either  by  proof  of  an 
appropriation  of  tbe  money  to  the  personal 
use  of  the  accused;  that  is,  that  be  disposed 
of  tbe  same  for  bis  own  personal  benefit  and 
his  own  private  business,  or  by  putting  it  to 
some  other  use  than  a  proper  discharge  of 
tbe  trust  Imposed,  or  by  proving  tbat  the 
accused,  after  obtaining  lawful  possession  of 
tbe  funds,  failed  to  account  for  or  to  pay  the 
same  over  on  proper  or  lawful  demand. 
There  was  no  proof  offered  of  either  In  this 
case.  If  a  proper  demand  bad  been  made 
upon  tbe  accused  to  pay  over  or  account  for 
the  money  In  question  and  he  bad  failed  to 
do  so  the  law  would  presume  a  conversion. 
This  the  state  not  only  failed  to  prove,  but 
did  not  even  attempt  to  prove.  The  county 
attorney,  In  bis  oi>enlng  statement  to  tbe 
Jury,  stated  that  he  expected  to  prove  these 
facts,  but  wholly  failed  to  do  so.  A  fraud- 
ulent act  of  conversion  Is  essential  to  the 
validity  of  a  conviction  under  the  statute. 
A  mere  failure  to  pay  over  the  money  will 
not  Justify  the  sama  See  Fitzgerald  t. 
State,  60  N.  3.  Law,  476,  14  AU.  740;  Hen- 
derson V.  State,  106  Ala.  82,  16  South.  931; 
Id.,  120  Ala.  104,  29  South.  799. 

This  question  is  discussed  at  some  length 
lu  tlie  casi'  of  People  v.  Wyman,  102  Cal.  652, 
36  Pac.  932.  Among  other  things,  tbe  court 
In  tbe  discussion  in  tbat  case,  said: 

"The  only  other  &cts  relied  upon  to  sustain 
the  verdict  are:  First  that  defendant  neglect- 
ed up  to  the  time  of  ms  arrest  a  period  of  13 
days,  to  cash  tbe  orders  sent  him  and  to  pay 
for  tbe  land  which  his  client  desired  to  pur- 
chase from  tbe  government ;  and  secondly,  that 
when  arrested,  he  did  not  have  on  his  person 
all  of  the  money  which  had  been  intrusted  to 
him  for  tbe  purpose  of  making  such  payment, 
and  did  not  offer  to  account  for  the  same. 
These  facts  are  clearly  insufficient  to  i>rove  that 
defendant  had  fraudulently  appropriated  the 
money  of  the  client  to  his  own  use  prior  to  the 
filing  of  the  complaint  upon  which  he  was  ar- 
rested. The  fact  that  be  did  not  have  upon 
his  person  all  of  the  money  sent  to  him  by  his 
client  was  not  of  itself  sufficient  to  Justify  the 
Jury  in  finding  or  believing  that  be  had  fraud- 
ulently appropriated  such  saones  to  his  own 
use  before  his  arrest  because  such  fact  is  not 
necessarily  Inconsistent  with  the  |act  tbat  be 

m 


Digitized  by  VjOOQIC 


leO.FACIFIO  KBPOBTSB 


(Okl. 


may  atill  have  retained  audi  "lonsy,  ander  bia 
control,  or  subject  to  his  order.  The  circnm- 
stance,  to  say  the  least,  is  inconclusiTe,  afford- 
ing only  slight,  it  any,  ground  for  suspicion, 
and  is  not  strengthened  by  the  other  evidence 
in  the  case.  Nor  can  the  failure  of  the  defend- 
ant to  pay  for  the  land  prior  to  his  arrest  be 
regarded  as  a  conversion  oy  him  of  his  client's 
money,  much  less  ns  evidence  of  the  fraudulent 
appropriation  of  such  money  to  his  own  use." 

In  the  case  of  Fitzgerald  v.  State,  cited 
eupra,  the  court,  among  other  tbinga,  said: 

"When  the  owner  of  goods  which  have  been 
Intrusted  to  another  geess  redress  for  their  con- 
version in  a  civil  action,  he  is  compelled  to  es- 
tablish the  fact  of  conversion  by  proof  of  Uie 
exercise  of  some  dominion  over  the  goods  in- 
consistent with  the  right  of  the  true  owner. 
Proof  that  the  owner  had  demanded  the  goods, 
and  that  the  person  in  possession  had  refused 
to  return  them,  is  accepted  as  evidence  of  con- 
version. But  mere  neglect  to  return,  in  the  ab- 
sence of  a  demand,  has  never  been  admitted  as 
proof  of  conversion.  Still  less  will  the  mere 
neglect  to  pay  over  proceeds  lawfully  received 
prove  a  fraudulent  conversion  thereof." 

In  Almand  T.  State,  110  6a.  883,  80  S.  E. 
215,  78  Am.  St.  Rep.  140,  the  Supreme  Court 
of  Georgia  discussed  the  principle  here  in- 
volved, and,  among  otiier  things,  said: 

"There  can  be  no  question  that,  under  the 
evidcuce,  the  check  was  delivered  to  the  accused 
for  the  purpose  of  purchasing  cotton  seed  for 
the  oil  company,  and  it  cannot  be  denied  that 
this  specific  check  was  delivered  by  the  accused 
to  one  of  his  creditors  and  went  to  pay  a  per- 
sonal debt.  It  must  be  noted,  however,  that  it 
takes  more  than  this  to  constitute  the  offense 
with  which  the  accused  was  charged.  Undoubt- 
edly the  check  was  technically  converted  from 
the  use  to  which  it  was  intended  by  the  owner 
to  have  been  put ;  but  it  is  only  when  a  fraud- 
ulent conversion  has  been  made  that  a  criminal 
offense  is  committed." 

See,  also,  State  v.  Hunnlcutt,  34  Ark.  S62 ; 
SUte  T.  O'Kean,  35  Is..  Ann.  901 ;  State  t. 
Flournoy,  46  La.  Aon.  1619,  16  South.  454; 
State  T.  Smith.  47  La.  Ann.  432,  16  Soutb. 
938;  State  v.  PeUerin,  118  La.  547,  43  South. 
161;  People  t.  Page,  U6  CaL  386,  48  Pac. 
326, 

In  this  latter  case  the  court,  among  otber 
things,  said: 

"On  May  28th  defendant  did  not  appear,  and 
an  order  was  then  made  removing  him  as  guard- 
ian of  the  said  estate.  'No  other  order  was 
made,  and  no  person  was  appointed  guardian 
in  his  place  and  stead,  and  no.  demand  was  made 
upon  him  for  the  moneys  and  goods  in  his  pos- 
session and  belonging  to  the  said  estate  of 
Louis  Lichtneger.'  The  minute  order  of  re- 
moval, containing  the  recital  'and  it  appearing 
to  the  sntisfaction  of  the  court  that  said  Page 
has  appropriated  to  his  own  use  the  funds  of 
the  snid  insane  person,  and  that  he  has  render- 
ed no  account  thereof,  was  next  introduced  in 
evidence,  against  the  objection  of  defendant 
that  it  was  immaterial,  irrelovant,  incompetent, 
and  henrsay.  In  January,  1896,  defendant  was 
arrested  in  the  city  of  New  York,  and  he  stat- 
ed at  the  time  to  the  officer  arresting  him  'that 
he  was  anxious  to  return  to  stand  his  trial  for 
the  ofTonse  of  which  he  was  accused.'  The 
above  is  in  substance  all  the  evidence  introduc- 
ed by  the  prosecution,  and  at  the  conclusion  of 
it  the  defendant  by  bis  counsel  moved  the  court 
to  instruct  the  jury  to  acquit  'upon  the  ground 
that  the  facts  proven  by  the  prosecution  were 
not  sufficient  to  establish  the  guilt  of  the  de- 
fendant of  embezzlement ;  that  there  was  noth- 
ing in  the  proof  to  show  that  Mr.  Page  had 


frandnlendy  ndaappro^riated  tmy  of  hla  ward's 
money  or  property;  that  no  demand  had  ever 
been  made  upon  him  for  the  money  or  property 
of  his  ward;  and  that  no  person  had  ever  been 
desi^ated  by  any  court  or  oy  any  person  in  au- 
thority to  whom  the  defendant,  Mr.  Page,  could 
have  delivered  the  money  or  property  of  his 
ward.'  The  court  overruled  tbe  motion,  and 
thereupon  the  case  was  submitted  without  fur- 
ther testimony.  It  is  very  evident  that  the 
recital  above  quoted  from  the  order  removing 
defendant  from  the  position  of  guardian  did  not 
constitute  any  evidence  tending  to  support  the 
charge  of  embezzlement.  At  most  it  was  mere 
hearsay,  and  Judge  Slack,  who  made  the  order 
and  was  on  the  stand  as  a  witness,  was  not 
asked  and  did  not  attempt  to  state  upon  what 
ground  the  recital  was  based.  It  must  there- 
fore be  entirely  disregarded.  Leaving  out  this 
recital,  it  will  be  observed  that  there  was  no 
evidence  showing  that  defendant  ever  spent, 
wasted,  or  appropriated  to  his  own  use  any  oi 
the  money  or  his  ward.  It  is  true  he  drew  from 
the  savings  and  loan  society  most  of  the  money 
which  was  on  deposit  there  to  the  credit  of 
Lichtneger,  but  this  was  not  a  criminal  act  and 
did  not  show  a  criminal  intent  to  misappropri- 
ate the  money.  He  may  have  intended  to  de- 
posit the  money  in  some  other  bank,  or  to  in- 
vest it  in  safe  securities.  The  cashier  of  the 
savings  and  loan  society,  who  testified  to  the 
withdrawal,  stated:  'I  do  not  know  what  Mr. 
Page  did  with  the  money  which  he  withdrew. 
He  may  have  deposited  it  in  some  other  bank  or 
some  safe  deposit  box.'  So  far  as  appears  the 
defendant  at  the  time  of  the  trial  may  have  still 
had  all  the  money  ready  to  be  paid  over  on  de- 
mand to  any  one  authorized  to  receive  it.  Tbe 
fact  that  he  did  not  pay  to  the  insane  asylum 
the  $470  ordered  to  be  paid  by  Judge  Lievy 
does  not  tend  to  show  a  misappropriation  of 
that  money.  He  may  have  believed  tiiut  Licht- 
neger was  in  the  'pauper  ward,'  and  that  the 
asylum  was  not  entitled  to  demand  pay  for 
keeping  and  caring  for  him. 

"It  is  urged  for  respondent  that  while  the 
fact  that  a  defendant  does  not  take  the  witness 
stand  on  his  own  behalf  cannot  be  taken  against 
him  by  the  Jury,  yet  it  is  in  our  judgment  a 
fact  that  should  be  taken  into  consideration  by 
tUs  court  on  the  point  of,  the  sufficiency  of  the 
evidence  to  Justify  the  verdict.'  We  do  not 
think  so.  A  person  accused  of  crime  is  presum- 
ed to  be  innocent  until  he  is  proved  to  be  guil- 
ty; and  facts  and  circumstances  which  cannot 
be  considered  by  the  trial  conrt  or  the  jury  in 
determining  as  to  the  guilt  or  innocence  of  the 
accused  cannot  be  resorted  to  in  this  court  to 
support  a   verdict   not    otherwise   authorized." 

In  the  case  of  People  v.  Royce,  106  CaL 
173,  39  Pac  624,  the  Supreme  Court  of  Cali- 
fornia, in  another  case  involving  tbe  prin- 
ciple herein  discussed,  said: 

"The  fact  that  the  treasurer  of  an  association 
deposits  a  check  drawn  in  its  favor  in  a  bauk, 
and  has  the  amount  credited  to  his  personal 
account,  does  not  justify  a  conviction,  in  the 
absence  of  evidence  of  a  demand  by  the  associa- 
tion, or  of  inability  to  respond  to  a  demand. 

"In  the  opinion  delivered  in  department  (106 
Cal.  ITS,  37  Pac.  630),  it  is  said  that,  'the  er- 
rors complained  of  are  based  upon  rulings  up- 
on questions  of  evidence,  and  upon  instnictions 
to  tne  Jury  ;*  and,  as  to  such  errors  and  ques- 
tions, we  are  satisfied  with  that  opinion.  But 
a  hearing  in  banc  was  ordered  on  account  of  a 
grave  doubt  whether,  under  any  proper  view 
of  the  law,  there  was  evidence  sufficient  to  war- 
rant a  conviction  of  the  crime  charged;  and. 
from  further  consideration  of  the  case,  we  are 
satisfied  that  there  was  not  such  evidence. 

"The  facta  shown  by  the  evidence  are  these: 
On  February  21,  1893.  the  appellant  was  treas- 
urer of  the  Veterans'  Home  Association,  a  cor- 
poration, and  on  that  day  received  a  certain 


Digitized  byCjOOQlC 


OkL) 


OABBEBT  V.  STATE 


33 


draft  for  the  benefit  of  said  association  for 
$10,350.  On  the  same  dav  be  deposited  said 
draft  with  the  Crocker-Woolworth  Natioual 
Bank  of  San  Francisco,  and  the  amount  of  the 
draft  was  credited  to  appellant's  personal  ac- 
count. The  president  of  the  bank  testified  that 
he  'did  not  hear  him  [appellant]  give  anj  direc- 
tion as  to  whose  credit  it  should  be  placed,' 
and  that  'we  did  not  place  it  to  the  credit  of 
the  association  because  we  have  nut  had  any 
such  account  on  our  books.'  Appellant  inform- 
ed the  bookkeeper  of  the  association  that  he 
bad  received  this  draft,  and  the  amount  of  it 
was  entered  by  the  bookkeeper  on  his  ledger  of 
the  date  of  February  21st.    On  February  24th 

•  •  •  the  association  received  from  appel- 
lant $8,310.35  of  this  money;  and  the  charge 
against  appellant  is  the  embezzlement  of  the 
balance  of  said  draft,  amounting  to  about  $2,- 
050.  What  became  of  this  balance  does  not 
appear.  Appellant  may  have  had  it  ready  to 
be  produced  whenever  called  for.  The  by-laws 
of  the  association  required  the  treasurer  to  de- 
posit all  funds  over  a  certain  amount  'in  such 
bank  as  the  board  [of  directors]  may  direct' ; 
but  it  does  not  appear  that  the  board  ever  made 
such  direction,  or  named  any  bank  in  which  the 
deposits  should  be  made.  'The  by-laws  also  pro- 
vide that  all  moneys  In  the  bands  of  the  treas- 
urer should  be  'turned  over  to  his  successor  in 
office';  but  it  does  not  appear  that  appellant 
ever  had  a  successor  in  office.  It  is  also  provid- 
ed in  the  by-laws  that  the  treasurer  shall  make 
reports  of  moneys  received  and  expended  'to 
the  association  at  its  annual  meeting,'  and  also 
'at  each  quarterly  meeting  of  the  board  of  di- 
rectors' ;  but  there  is  no  evidence  of  any  such 
yearly  or  quarterly  meeting  between  February, 
1893,  and  the  date  of  the  indictment,  which 
was  June  2,  1893,  or  that  appellant  failed  to 
report  said  money,  or  made  any  report  in  which 
it  was  not  mentioned.  There  is  no  evidence 
that  any  demand  was  ever  made  upon  appellant 
for  said  money  by  the  association,  or  by  any  of- 
ficer or  agent  thereof,  or  by  any  other  person. 
The  conviction  rests,  therefore,  solely  upon  the 
fact  that  the  money  was  deposited  with  the 
bank  on  February  21st  to  the  personal  account 
of  appellant,  nnder  the  drcnmstances  as  above 
stated.  This  was  evidently  the  theory  upon 
which  the  indictment  was  baaed,  for  it  is  al- 
leged that  the  embezzlement  was  committed  on 
the  24th  of  Febmary,  just  three  days  after  said 
deposit.  It  is  true,  as  the  court  Instructed  the 
Jury,  that  the  crima^  charged  might  have  been 

•  •  •  committed  at  any  time  before  the  date 
of  the  indictment;  but  the  deposit  of  the  mon- 
ey in  the  bank  on  February  21st  was  the  only 
fact  proven  upon  which  the  conviction  could 
bare  been  based.  And  that  fact  is  not  suffi- 
cient to  support  the  verdict.  It  does  not  ap- 
pear that  he  was  ever  called  upon  to  apply  the 
money  to  any  need  of  the  association,  or  to 
moke  any  particular  use  of  it,  or  to  put  it  in 
any  special  place.  It  is  true  that  he  drew  one 
or  two  checks  on  the  Crocker-Woolworth  Bank, 
but  it  does  not  appear  that  he  had  not  private 
funds  there,  and  tbe  testimony  of  the  president 
of  the  bank  leaves  the  impression  that  he  had 
been  keeping  an  account  with  that  bank.  He 
may  have  bad  tbe  money  all  that  time  ready 
to  respond  to  any  demand  of  the  association.  In 
fact  there  is  no  evidence  that  he  did  not  pay  it 
over  to  the  association.  It  is  clear  that  he  did 
not  clandestinely  keep  It,  for  he  reported  it  to 
the  bookkeeper.  No  doubt  embezzlement  may 
be  established,  nnder  certain  circumstances, 
without  proof  of  a  demand,  as  where  other  evi- 
dence clearly  shows  an  appropriation  by  an  em- 
ploy£  of  his  employer's  funds,  with  intent  to  do 
so  fraudulently  and  feloniously.  But  there  is 
no  such  evidence  in  the  case  at  bar.  It  is  some- 
times held  in  civil  cases  that  the  deposit  by  a 
trustee  of  trust  funds  to  his  personal  account  is 
sufficient  cause  for  charging  him  with  interest; 


but  snch  fact  alone  }•  not  anfficient  evidence 

to  convict  a  man  of  a  felony. 

"For  the  reasons  above  given  we  are  of  opin- 
ion that  a  new  trial  should  have  been  given. 
The  judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial." 

In  the  case  of  State  v.  Weber,  31  Nev.  385, 
103  Pac.  411|  the  Supreme  Court  of  Nevada, 
discussing  the  question  here  being  considered, 
among  other  things,  said: 

"The  mere  depositing  of  the  check  to  defend- 
ant's personal  account,  especially  in  the  face 
of  a  showing  that  the  corporation  had  not  then, 
and  never  did  have,  a  regular  depository  for  its 
money,  and  that  the  treasurer  of  the  company 
was  not  present  at  the  time,  certainly,  we 
think,  could  not  be  held  to  constitute  a  conver- 
sion by  the  defendants  of  the  money  due  upon 
the  check.  Before  the  defendant  could  be  legal- 
ly convicted  of  embezzlement,  it  must  be  prov- 
en, beyond  a  reasonable  doubt,  that  tbe  money 
credited  to  his  personal  account  upon  tbe  check 
of  Captain  Hooper  belonged  to  the  Doctor  Min- 
ing Company,  and  that  the  defendant  either  ap- 
plied the  money  so  credited  to  him  to  his  own 
use,  or  to  some  use  or  purpose  other  than  that 
for  which  the  same  was  intrnsted  to  him,  or 
that  he  refused  to  deliver  it  to  the  rightful 
owner  upon  demand.  There  is  no  showing  in 
the  evidence  that  the  defendant  applied  the 
money,  or  any  part  of  it,  to  his  own  use  or  to 
any  other  use  whatever,  or  ever  refused  to  ac- 
count for  tbe  same  upon  demand  of  the  Doctor 
Mining  Company,  its  treasurer,  or  any  one 
else,  or  that  any  demand  whatever  was  ever 
made  upon  him.    •    •    • 

"The  record  contains  a  number  of  other  os- 
signments  of  error,  but  the  view  we  have  tak- 
en upon  the  insufficiency  of  the  evidence  makes 
it  unnecessary  to  consider  them." 

[2]  Tbe  proof  disclosed  by  this  record,  sub- 
jected to  the  test  provided  by  law,  wholly 
falls  to  warrant  tbe  conviction,  and,  as  a 
matter  of  law,  the  verdict  was  contrary  to 
the  evidence.  We  know  nothing  of  what  the 
real  facts  in  connection  with  this  transac- 
tion may  be,  but  in  order  to  warrant  a  con- 
viction, a  case  must  be  established  nnder  the 
proof  beyond  a  reasonable  doubt 
.  For  tbe  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

DOYLE,  P.  J.,  and  BBEfTT,  J.,  concur. 


OABBERT  T.  STATE.     (No.  A-2650.) 

(Criminal  Court  of  Appeals  of  Oldahoma.    Oct 

7,  19ie.) 

(SyUabui  hv  the  Court.) 

1.  Cbiminal  Law  <e=3l069(l)— Apfbai/— Tna 
FOB  Taking  Pboceeuinob. 

Appeals  in  misdemeanor  cases  must  be  filed 
in  this  court  within  60  days  from  the  date  of  the 
judgment  rendered  by  the  trial  court  unless  that 
court,  for  good  cause  shown,  extends  the  time 
not  to  exceed  60  days  additional. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §{  2891-2894,  2698;  Dec.  Dig.  <©=» 
1069(1).] 

2.  Cbiminai.    Law    «=s>1069(6)— APPKAir-ifiF- 
FicT  OF  Dblat  IK  Taking  Appbai. 

Tbe  filmg  of  an  ajppeal  in  this  court  after 
tbe  expiration  of  the  time  fixed  by  tbe  orders  of 
the  trial  court  as  limited  by  the  statute  (Bev. 
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Lawa  1010,  I  6901)  is  fatal  to  the  jnrisdiction 
of  this  court. 

[Ed.  Note.— For  other  cases,  see  Criminal  LaWt 
Cent.  Dig.  S  2699 ;   Dec  Dig.  <8s>10e0(6).] 

Appeal  from  County  Court,  Oarrln  Comi- 
ty; W.  R.  Wallace,  Judge. 

Fred  Oabbert  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.    Dismissed. 

A.  C.  Barrett,  of  Stratford,  for  plaintiff 
in  error.  R.  McMillan,  Asst.  Atty.  Gen.,  and 
R.  B.  Bowling,  Co.  Atty.,  of  Pauls  Valley,  for 
the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Fred  Gabbert,  was  convicted  at  the  Novem- 
ber, 1915,  term  of  the  county  court  of  Garvin 
County,  upon  a  charge  of  unlawfully  convey- 
ing intoxicating  liquor  to  a  point  in  Garvin 
county,  and  bis  punishment  fixed  at  a  fine 
of  $100  and  imprisonment  In  the  connty  jail 
for  a  term  of  60  days.  Judgment  was  pro- 
nounced on  the  1st  day  of  November,  1016. 
The  appeal  was  filed  in  this  court  on  the 
8th  day  of  February,  1916. 

The  Attorney  General  filed  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  same 
was  not  perfected  in  the  time  and  in  the 
manner  provided  by  law.  No  answer  has 
been  filed  to  the  motion.  An  examination  of 
the  record  discloses  the  fact  that  the  motion 
was  well  taken.    It  is  therefore  sustained. 

[1,2]  It  is  the  duty  of .  counsel  to  perfect 
appeals  from  the  trial  court  to  this  court 
within  the  time  provided  by  law  and  the  or- 
der of  the  court 

Appeals  in  misdemeanor  cases  must  be  per- 
fected in  this  court  within  120  days  from 
the  date  of  thje  Judgment  The  trial  court 
has  no  power  to  extend  the  time  for  filing 
appeals  beyond  that  period.  It  is  uniformly 
held  that  the  failure  to  file  an  appeal  within 
the  time  provided  by  the  statute  and  the  or- 
ders of  the  trial  court  is  fatal  to  the  juris- 
diction of  this  court,  and  that  this  court  is 
without  Jurisdiction  to  review  the  record  on 
the  merits  and  have  Jurisdiction  only  to  dis- 
miss the  same  and  direct  the  trial  court  to 
enforce  the  Judgment  and  sentence. 

The  appeal  is  dismissed.  Mandate  order- 
ed forthwith. 

DOYLE),  P.  3^  and  BRETT,  J.,  concur. 


CHOATE  V.   STATE.     (No.   A-2208.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

14,  1016.) 

(Syttahut  hy  the  Court.) 
1.  Cbimimal  Law  «=s>538(3),  741(6)  —  StjFFi- 

cncNcT  o»  EviDBNCK  —  Corpus   Dklicti  — 

QuEsmoN  roB  Jubt. 
A  conviction  cannot  be  had  upon  a  defend- 
ant's extrajudicial  admissions  alone,  unless  the 
state  proves  in  some  way  the  conius  delicti, 
independent  of  the  defendant's  admission.  Di- 
rect and  positive  proof  is  not  essential  to  es- 
tablish the  corpus  delicti,  but  it  may  be  proved 


by  circumstantial  evidence.  And  when  it  is 
proved  by  circumstantial  evidence,  tlie  question 
should  be  submitted  to  the  jury  along  with  the 
other  questions  of  fact  in  the  case,  as  to  wheth- 
er or  not  the  state  has  established  the  corpus  de- 
licti beyond  a  reasonable  doubt 

(a)  The  danger  whicli  this  rule  is  supposed 
to  guard  against  is  greatly  exaggerated  in  com- 
mon thought  Yet  there  are  rare  instances  of 
morbid  minds  that  need  to  be  protected  by  this 
rule  against  their  own  perversity  and  morbid 
imagination. 

(b)  To  prove  the  corpus  delicti  is  a  simple 
matter.  If  a  dead  body  is  found  with  marks  of 
violence  upon  it  or  other  circumstances '  that 
indicate  that  deceased  came  to  his  or  her  deatli 
by  unnatural  or  violent  means,  proof  of  such 
fact  independent  of  defendant's  confession,  es- 
tablishes the  corpus  delicti  in  a  murder  case. 
And  to  prove  the  corpus  delicti  in  ^  charge 
against  a  guardian  for  embezzlement  it  is  only 
necessary  to  prove  the  relation  of  guardian  and 
ward,  that  the  guardian  received  certain  funds 
belonging  to  the  ward's  estate,  and  to  show  by 
some  fact  or  circumstance,  independent  of  the 
defendant's  admission,  that  he  did  not  have 
the  funds,  or  that  they  bad  been  dissipated  or 
fraudulently  misappropriated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1229,  1727,  1728 ;  Dec.  Dig. 
<8=»688(3),  741(6).] 

2.  Cbiminai.  Law  «=s>42— Aniassioirs— Vol- 

T7NTABT    CHABACTEB. 

The  fact  that  one  is  brought  into  court  by 
process  to  give  his  testimony  by  no  means  ren- 
ders the  statements  made  in  such  testimony  in- 
voluntary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  45-48 ;  Dec.  Dig.  «=>42.] 

3.  ElCBEZZUIIIENT    ^323— CBIMINAIi    LlABIL- 

rrr— Dbfehseb. 
A  claim  that  one  charged  with  embezzle- 
ment appropriated  the  funds  alleged  to  have 
been  embooled  in  good  faith,  l>elieviug  the 
owner  of  the  funds  was  indebted  to  hun  in 
the  amount  appropriated  or  more,  is  under 
our  statute,  no  excuse  or  defense  wliateVer. 
And  to  all  intents  and  purposes  such  a  claim 
made  in  open  court  would  amount  to  a  plea 
of  guilty. 

[Ed.  Note.— For  ■  other  cases,  see  Embezzle- 
ment Cent  Dig.  ({  81-88^;  Dec.  Dig.  «s» 
23.]  # 

Error  from  District  Court,  Garvin  Coun- 
ty ;  R.  McMlUan,  Judge. 

J.  H.  Choate  was  convicted  of  embezzle- 
ment, and  brings  error.    Reversed. 

Blanton  &  Andrews,  W.  H.  Lasater.  and 
Carr  &  Field,  all  of  Pauls  Valley,  for  plain- 
tiff in  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
Smith  O.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

BRETT,  J.  The  defendant  (plaintiff  In  er- 
ror) in  this  case  is  a  full-blood  Indian,  and 
was  appointed  guardian  of  his  minor  chil- 
dren, and  was  subsequently  prosecuted,  and 
convicted  of  onbezzling  $1,463.82  l)elonging 
to  the  estate  of  Phellz  N.  Choate,  one  of  bis 
wards. 

[1]  The  defendant  did  not  go  upon  the  wit- 
ness stand  in  this  trial,  and  complains  that 
he  was  convicted  solely  upon  admissions 
made  by  him  in  the  county  court,  at  a  heor- 
ing  in  the  guardianship  matter  of  Phellx  N. 


4t=»For  other  cases  see  same  topic  and  KBT-NxmBISt  In  all  Key-Numbered  DlgMts 
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€>boate  and  others,  and  that  there  was  no 
evidence  offered  by  the  state  to  prove  the 
corpus  delicti  before  these  admissions  were 
admitted  in  evidence,  and  that  these  admis- 
sions could  not  be  used  In  evidence  against 
him  nntll  the  state  had  first  proved  by  evi- 
dence. Independent  of '  bis  admissions,  the 
corpus  delicti 

The  letters  of  guardianship,  the  proceed- 
ings in  the  sale  of  real  estate,  including  the 
order  of  confirmation,  and  the  guardian's 
report  acknowledging  receipt  of  the  funds 
charged  to  have  been  embezzled  were  all  In- 
troduced In  evidence,  which  properly  estab- 
lished the  relation  of  guardian  and  ward, 
and  charged  the  guardian  with  the  funds 
alleged  to  have  been  misappropriated.  But 
there  was  no  evidence  that  he  had  misap- 
propriated the  money,  or  that  be  did  not 
have  the  total  amount  in  hand  offered  by 
the  state  before  introducing  in  evidence  his 
admissions  at-  the  hearing  in  the  county 
court ;  and  the  fact  that  the  funds  had  been 
misappropriated  was  an  essential  of  the  cor- 
pus delicti  In  this  case.  To  show  tliat  the 
relation  of  guardian  and  ward  existed,  and 
that  certain  funds  belonging  to  the  ward's 
estate  had  been  received  by  the  guardian, 
did  not  prove  that  a  crime  had  been  commit- 
ted. And  to  prove  that  fact,  or  the  corpus 
delicti  of  the  offense  charged,  the  state 
should  have  gone  one  step  farther,  and  shown 
In  some  way,  independent  of  the  defendant's 
admissions,  that  he  did  not  have  the  funds, 
or  that  they  had  been  dissipated  or  fraudu- 
lently misappropriated.  Direct  and  positive 
proof  Is  not  essential  to  establish  the  corpus 
delicti,  but  it  may  be  proved  by  circumstan- 
tial evidence.  And  when  it  is  proved  by  cir- 
cumstantial evidence,  the  question  should 
be  submitted  to  the  Jury  along  with  other 
questions  of  fact  In  the  case  as  to  whether 
or  not  the  state  has  established  the  corpus 
delicti  beyond  a  reasonable  doubt  But  it  is 
an  old  and  well-established  rule  of  law  tliat 
the  fact  must  in  some  way  be  established, 
Independent  of  the  defendant's  admissions, 
that  the  crime  has  been  committed,  before 
the  court  will  permit  a  conviction  on  the 
extrajudicial  statement  of  the  party  charged, 
that  he  committed  the  crime. 

(a)  As  stated  by  Mr.  Wigmore  (Wlgmore 
on  Evidence,  vol.  3,  |  2070),  the  danger  which 
this  rule  is  supposed  to  guard  against  is  great- 
ly exaggerated  in  common  thought.  Tet  there 
are  rare  instances  of  morbid  minds  that 
need  to  be  protected  by  this  rule  against 
their  own  perversity  and  morbid  imagina- 
tions. A  notable  case  of  this  kind  occurred  in 
England  In  1660  where  one  of  two  brothers 
confessed  that  he,  his  brother,  and  his  mother 
murdered  his  master.  They  were  all  executed 
for  the  crime.  And  two  years  later  his  mas- 
ter returned  home,  and  explained  that  he  had 
been  kidnapped  by  the  Turks.  Perry's  Case, 
14  How.  St.  Tr.  1312.  Other  similar,  though 
not  numerous  cases,  are  on  record.    Hence 


appellate  courts,  which  not  only  deal  with 
Individual  cases,  but  must  declare  rules  broad 
enough  to  protect  the  substantial  rights  of 
every  citizen,  even  the  moat  unfortunate, 
as  well  as  society,  have  guarded  against  the 
recurrence  of  such  cases  as  the  one  above 
dted  by  requiring  the  state  to  first  prove, 
by  evidence  indejpendent  of  the  confession, 
that  the  crime  charged  has  been  committed, 
before  receiving  the  confession  of  the  accused 
that  he  committed  it  And  this  works  no 
hardship  on  the  state;  for  it  certainly  should 
have  some  tangible  evidence  in  hand  that  a 
crime  has  been  committed  before  It  accuses 
one  of  its  citizens  of  its  commission.  We 
might  dte  numerous  authorities  in  support 
of  this  position,  but  this  court  is  committed 
to  the  doctrine,  and  it  is  almost  universal. 
Shires  v.  SUte,  2  Okl.  Cr.  89,  09  Pac.  1100; 
Frazler  t.  U.  S.,  2  OkL  Cr.  657, 103  Pac.  373; 
People  V.  Slmonsen,  107  Cal.  34£,  40  Pac.  440; 
People  ▼.  Jones,  123  Cal.  65,  66  Pac.  698; 
People  V.  Eadridge,  3  Cal.  App.  648,  86  Pac. 
832 ;  People  v.  GriU,  3  Cal.  App.  514,  86  Paa 
618;  People  v.  Frey,  165  Cal.  140,  131  Pac. 
127;  People  v.  Spencer,  16  Cal.  App.  756,  117 
Pac.  1039;  Ashby  v.  State,  124  Tenn.  684, 
139  S.  W.  872;  SnlUvan  v.  State,  68  Neb. 
796,  79  N.  W.  721;  People  v.  Vertrees,  169 
Cal.  404, 146  Pac.  890. 

(b)  To  prove  the  corpus  delicti  is  a  very 
simple  matter.  If  a  dead  body  is  found 
with  marks  of  violence  upon  it  or  other  cir- 
cumstances that  indicate  that  deceased  came 
to  his  or  her  death  by  unnatural  or  violent 
means,  the  proof  of  such  fact  established  the 
corpus  delicti  in  a  murder  case.  And  to 
prove  the  corpus  delicti  in  the  case  at  bar 
It  was  only  necessary  to  prove  the  relation 
of  guardian  and  ward,  that  the  guardian 
received  certain  funds  belonging  to  the 
ward's  estate,  and  to  show  by  some  fact  or 
circumstance.  Independent  of  the  defendant's 
admission,  that  be  did  not  have  the  funds, 
or  that  they  had  been  dissipated  or  fraud- 
ulently misappropriated.  But  there  was  no 
evidence  in  this  case  of  a  demand  on  the 
defendant  to  pay  the  money  Into  court,  or  to 
his  successor  as  guardian,  and  that  he  did 
not  do  so.  Not  even  a  circumstance,  inde- 
pendent of  his  admissions,  to  show  that  he 
did  not  have  the  money,  or  had  misappropri- 
ated It,  was  offered  in  evidence  by  the  state 
to  establish  the  corpus  delicti  before  offering 
the  admissions  made  by  the  defendant  at 
the  hearing  in  the  county  court  And  in  fall- 
ing to  do  this  the  state  did  not  comply  with 
the  requirements  of  the  law  before  offering 
these  admissions. 

[2]  2.  The  defendant  next  contends  that 
the  statements  made  by  him  at  the  hearing 
In  the  county  court  were  obtained  by  force, 
threats,  Intimidation,  and  duress,  and  there- 
fore could  not  be  used  against  him.  But  we 
think  this  claim  is  without  merit. .  He  freely 
and  voluntarily  and  without  any  objection 
made  these  statements  at  this  faearljog  in  the. 
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county  court  Aod  Qie  fact  tbat  he  was 
bronght  into  court  by  legal  process  to  give 
his  testimony  by  no  means  renders  it  in- 
voluntary. The  county  conrt  bad  a  right  to 
inquire  into  and  to  know  how  be  was  han- 
dling his  ward's  estate ;  and  the  process  by 
which  he  was  called  into  court  to  give  this 
information  was  only  a  means  of  informing 
him  that  the  court  desired  to  inquire  into 
the  condition  of  the  estate  and  his  manner 
of  handling  it  And  no  reasonable  construc- 
tion can  render  the  statements  made  at  that 
hearing  Involuntary.  Scribner  v.  State,  9 
Okl.  Cr.  465,  132  Pac.  933,  Ann.  Cas.  1915, 
381;  Faucett  T.  State,  10  OkL  Cr.  Ill,  134 
Pac.   839. 

[S]  3.  Again  it  is  argued  that  the  defend- 
ant claims  "he  appropriated  the  money  in 
good  faith,  believing  that  the  ward  was  in- 
debted to  him  in  this  amount  or  more."  And 
counsel  ask: 

"Can  any  reason  be  given  why  section  2678, 
B.  L.  1910,  shonid  not  apply  in  a  case  of  this 
character,  where  it  is  provided,  'That  in  any 
prosecution  for  embezzlement  it  is  a  sufficient 
defense  that  the  property  was  appropriated 
openly  and  avowedly,  and  under  a  claim  of  title 
preferred,  in  good  foith,  ev«i  though  such  claim 
was  untenable'?" 

Our  answer  to  this  question  is  that  under 
section  2678,  Revised  Laws  1910,  quoted  in 
part  by  defendant,  such  a  claim  amounts  to 
no  defense  or  excuse  whatever.  That  sec- 
tion, in  addition  to  the  portion  quoted  by 
defendant,  provides  tbat: 

"Upon  any  prosecution  for  embezzlement  it  is 
a  sufficient  defense  that  the  property  was  appro- 
priated openly  and  avowedly,  and  under  a  claim 
of  title  preferred  in  good  faith  even  though 
such  claim  is  nntenable.  Bnt  this  provision 
shall  not  excuse  the  retention  of  the  property  of 
another,  to  offset  or  pay  demand  held  against 
him," 

Consequently  the  excuse  suggested  by  coun- 
sel is  spedflcally  legislated  against  and  de- 
clared to  be  "no  excuse  for  the  retention  of 
the  property  of  another" ;  and  to  all  intents 
and  purposes  such  an  excuse  would  amount 
to  a  plea  of  guilt.  But  the  defendant  did  not 
take  the  witness  stand,  or  ofFer  any  such  ex- 
cuse, or  make  any  such  admission  at  the  tri- 
al of  this  case,  either  in  person  or  by  coun- 
sel; if  he  had,  such  a  judicial  admission 
would  have  presented  an  entirely  different 
situation  to  that  disclosed  by  the  record. 

There  are  other  errors  assigned,  but,  as 
the  Judgment  must  be  reversed  on  the  ground 
tbat  a  conviction  cannot  be  had  upon  the 
defendant's  admissions  alone  without  some 
semblance  of  proof  of  the  corpus  delicti,  in- 
dependent of  the  defendant's  admissions,  we 
deem  it  unnecessary  to  pursue  the  matter 
further. 

The  Judgment  is  reversed. 

DOTIiiS,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


KRIEGESt  et  al.  v.  STATB.     (No.  2602.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
18,  19ia) 

(BvUabu*  ty  tht  Court.) 

1.  StTNDAT    «=s>l  —  STATDTOBT    PbOVIBIOKS  — 

Thxobt. 
Our  Sabbath  law  proceeds  upon  the  theory, 
entertained  by  most  of  those  who  have  inves- 
tigated the  subject,  that  the  physical,  intellec- 
tual, and  moral  welfare  of  mankind  requires  a 
periodical  day  of  rest  from  labor,  and,  as  some 
particular  day  must  be  fixed,  the  one  most 
naturally  selected  is  that  which  is  regarded  as 
sacred  by  the  greatest  number  of  citizens, 
and  wliich  by  custom  is  generally  devoted  to 
religious  worship,  or  rest  and  recreation,  as 
this  causes  the  least  interference  with  business 
or   existing   customs. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  I  1 ;  Dec.  Dig.  <8s>l.] 

2.  SuNOAT  <S=»8— Obsebvance  of  Otheb  Dat. 

Our  Legislature  has  wisely  and  properly, 
however,  refrained  from  interfering  win  or 
coercing  the  conscience  of  those  who  uniformly, 
conscientiously,  and  religiously  keep  another 
than  the  first  day  of  the  week  as  holy  time,  by 
exempting  them  from  the  penalties  of  the  law; 
provided  they  work  on  the  first  day  of  the  week 
in  such  a  manner  as  not  to  interrupt  or  disturb 
other  persons  in  observing  the  first  day  of  the 
week  as  holy  time. 

[Ed.  Note. — For  other  cases,  see  Snnday,  Cent 
Dig.  I  21;  Dec.  Dig.  «=»8.] 

3.  SUBTDAT  «=38— Obskbvancx  OF  Othbb  Dat 
— "-Sebvile  Labob." 

In  exempting  persons  who  uniformly  and 
conscientiously  keep  another  than  the  first  day 
of  the  week  as  holy  time  from  the  penalties  of 
the  statute,  the  Legislature  intended  to  give 
them  a  substance  and  not  a  shadow;  hence  we 
hold  the  term  "servile  labor,"  as  used  in  our 
Sunday  statutes,  to  be  used  as  synonymous  with 
the  term  "secular  labor." 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  {  21 ;  Dec.  Dig.  <S=s>& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Servile  Labor.] 

4.  Sunday  «=38— Obsebvanob  of  Othkb  Dat. 

Courts  which  hold  that  to  require  Sabba- 
tarians to  keep  our  Sunday  does  not  prevent 
them  from  also  keeping  the  seventh  day  over- 
look the  fact  that  under  the  divine  command- 
ment, that  these  people  are  striving  to  obey,  it  is 
as  imperative  that  they  work  six  days  as  that 
they  rest  on  the  seventh  and  that  if  their  con- 
science compds  them  to  rest  one  day,  and  the 
law  also  forces  them  to  rest  another,  they  will 
thus  be  forced  to  violate  the  first  provision  of 
the  commandment  they  are  conscientiously  at- 
tempting to  keep. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  »  21;  Dec.  Dig.  «=»8.] 

Appeal  from  County  Court  Blaine  County; 
Ed.  Baker,  Judge. 

G.  J.  Krieger  and  another  were  convicted 
of  violating  the  Sabbath  law,  and  appeaL 
Reversed  and  remanded,  with  directions  to 
dismiss. 

William  O.  Woolman,  of  Watonga,  and 
Cyrus  Simmons,  of  Knoxvllle,  Teno.,  for 
plaintiffs  in  error.  R.  McMillan,  Asst  Atty. 
Gen.,  and  Homer  N.  Boardman,  of  Oklahoma 
City,  for  the  State. 
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BRETT,  J.  The  plaintlflB  In  error  in  tbia 
case  were  prosecuted  and  convicted  In  the 
county  court  of  Blaine  county  for  violating 
our  Sabbath  or  Sunday  laws.  It  appears 
ftvm  the  record  that  they  were  conducting 
a  general  mercantile  buainess  at  Hitchcock, 
Okl.,  and  exposed  their  merchandise  for  sale 
on  Sunday;  that  this  was  done  in  an  orderly, 
peaceable,  and  quiet  way.  And  there  is  no 
complaint  that  It  was  done  in  such  manner 
as  to  Interrupt  or  disturb  other  persons,  in 
observing  Sunday  or  the  first  day  of  the 
week  as  "holy  time."  It  also  appears  that 
plaintiffs  In  error  are  and  were  Seventh  Day 
Adventists,  and  uniformly  and  religiously 
observed  Saturday,  or  the  seventh  day  of  the 
wedc,  as  a  day  of  rest  and  "holy  time." 

[1-S]  Counsel  for  both  plaintiffs  In  error 
and  the  state  have  filed  able  and  elaborate 
briefs.  But  as  we  view  the  situation,  the 
question  presents  a  very  simple  proposition, 
and  tnma  on  the  legislative  intent  as  ex- 
pressed in  section  2406,  Revised  Laws  1910. 
After  designating  the  first  day  of  the  week 
as  the  Sabbath,  and  declaring  that  Sabbath 
breaking  shall  consist:  First  of  "servile 
labor,  except  works  of  necessity  or  charity ;" 
and,  second,  "trades,  manufactures  and  me- 
chanical employments" — the  Legislature  then 
makes  an  exception,  and  In  section  2406  pro- 
vides that: 

"It  is  a  sufficient  defense  in  proceedings  for 
servile  labor  on  the  first  day  of  the  week,  to 
show  that  the  accused  uniformly  keeps  another 
day  of  the  week  as  holy  time,  nnd  does  not  la- 
bor upon  that  day,  and  that  the  labor  complain- 
ed of  was  done  in  such  manner  as  not  to  in- 
terrupt or  disturb  other  persons  in  observing 
the  first  day  of  the  week  as  holy  time." 

Now  the  question  Is,  What  did  the  Legis- 
lature contemplate  by  the  term  "servile  la- 
bor" In  this  exception?  It  Is  loosely  stated 
by  some  courts  that  the  term  "servile  labor" 
Is  infelicitous.  But  there  Is  no  such  thing 
as  "servile  labor"  In  this  country,  and  has 
not  been  for  years ;  and  the  term  is  not  only 
"Infelicitous"  but  Is  obsolete  and  meaning- 
less, as  applied  to  present  conditions.  And 
If  our  statute  should  be  limited  to  the  literal 
meaning  of  the  term,  then  neither  the  pro- 
hibition nor  exception  in  the  statute  could 
apply  to  any  class  of  labor  existing  to-day, 
either  in  this  state  or  the  nation.  The  word 
"servile"  pertains  to  slaves,  to  those  held  in 
subjection  and  enslaved,  and  no  such  thing 
as  that  exists  to-day  In  our  nation.  But 
our  legislators  certainly  had  In  mind  some 
existing  character  or  class  of  labor  to  which 
they  intended  that  both  the  prohibition  and 
tlie  exception  should  apply,  and  we  think 
must  have  Intended  to  use  the  word  "servile" 
as  synonymous  with  secular.  It  would  be 
highly  Improper  to  strike  down  a  statute  so 
vital  as  this  as  meaningless,  unless  it  should 
be  Impossible,  by  any  reasonable  construc- 
tion, to  ascertain  the  Legislative  intent.  This 
law,  as  stated  by  an  eminent  Jurist — 
"•  *  *  proceeds  upon  the  theory,  entertained 
by  most  of  those  who  have  investigated  the  sub- 


ject, that  the  physical.  Intellectual,  and  moral 
welfare  of  mankiiid  requires  a  periodical  day  of 
rest  from  labor,  and,  as  some  particular  day 
must  be  fizedj  the  one  most  naturally  selected 
is  that  which  is  regarded  as  sacred  by  the  great- 
est number  of  citixens,  and  which  by  custom  is 
generally  devoted  to  religious  worship,  or  rest 
and  recreation,  as  this  causes  the  least  inter- 
ference with  business  or  existing  customs." 

But  our  Legislature,  we  think,  wisely  and 
properly,  by  the  provisions  of  section  2406, 
Revised  Lews,  1910,  exempted  any  one  who 
"uniformly  keeps  another  day  of  the  week  as 
holy  time,  and  does  not  labor  upon  that  day" 
from  the  penalties  of  this  statute ;  provided, 
such  person  who  uniformly  and  religiously 
keeps  another  day  as  holy  time  works  on  the 
first  day  "in  such  manner  as  not  to  Interrupt 
or  disturb  other  persons  In  observing  the 
first  day  of  the  week  as  holy  time."  The 
writer  of  this  opinion  conscientiously  and 
religiously  believes  that  Sunday,  or  the  first 
day  of  the  week,  is  the  day  upon  which  all 
persons  Should  rest;  and  is  the  day  that 
should  be  observed  as  holy  time  by  all  Chris- 
tiana ;  in  commemoration  of  the  greatest 
fact  In  our  religion,  the  resurrection  of  our 
Lord.  But  I  cannot,  and  would  not  if  I 
could,  make  my  conscience  the  standard  of 
my  brother.  We  are  all  fallible,  and  I  would 
not  assume  the  responsibility  of  forcing  him 
to  adopt  my  faith;  for,  should  I  be  wrong, 
my  responsibility  would  then  be  doubled. 
And  the  Legislature  intended  to  refrain  from 
Interfering  with  or  coercing  the  conscience 
of  those  who  uniformly  and  conscientiously 
keep  another  day  than  the  first  day  of  the 
week  as  holy  time,  by  the  provisions  of  sec- 
tion 2406.  And  we  think  this  Is  in  harmony 
with  the  spirit  and  genius  of  our  government. 
And  when  our  legislators  exempted  persons 
who  uniformly,  conscientiously,  and  religious- 
ly, keep  another  day  from  the  t>cnaltles  of 
the  statute,  they  intended  to  give  them  a  sub- 
stance and  not  a  shadow.  Hence  we  think 
the  Legislature  Intended  to  use  the  word 
"servile"  as  synonymous  with  "secular." 
And  in  this  we  are  sustained  by  Gladwin  v. 
Lewis,  6  Conn.  49,  16  Am.  Dec.  33.  But  even 
without  a  precedent,  we  think,  no  other  con- 
struction could  give  vitality  to  the  real  leg- 
islative Intent. 

[4]  But  It  is  facetiously  argued  by  some 
courts  that  to  say  to  these  people  they  shall 
keep  our  Sunday  does  not  prevent  them  from 
also  keeping  the  day  they  regard  as  "holy 
day."  But  these  courts  overlook  the  fact 
that  under  the  divine  commandment  these 
people  are  striving  to  obey  it  is  Just  as  Im- 
perative that  they  work  six  days  as  It  is 
that  they  rest  on  the  seventh.  And  If  their 
conscience  compels  them  to  rest  one  day, 
and  the  law  forces  them  to  also  rest  another, 
they  would  thus  be  forced  to  violate  the  first 
provision  of  the  commandment  they  are  at- 
tempting  conscientiously  to  keep. 

For  these  reasons,  and  others  that  might 
be  added,  we  think  the  Judgment  should  be 
reversed.  /-  '  i 
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The  Judgment  is  therefore  reversed,  'and 
tbe  cause  remanded,  with  directions  to  dis- 
miss the  case. 

DOTLB,    P.    J.,    and   ABMSTaONQ,    J., 

concur. 


C.   M.  KEYS  COMMISSION  00.  t.  ROBI- 

NETTB.    (No.  7018.) 
(Supreme  Court  of  Oklahoma.     Sept.  19,  1016.) 

(Syllaiua  iy  the  Court.) 

Corporations  «=»414(8)— Powtbbs  and  Ija- 
BILITIES— Refsesentation  bt  Aobnt. 
The  same  as  in   Keys  Commission  Ca  ▼. 

Miller  (No.  7017)  157  Pae.  1029. 
[Ed.  Note. — For  other  cases,  see  Corporations, 

Cent  Dig.  {  1646;    Dec.  Dig.  <S=»414(6).] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  County  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hayson,  Judge. 

Action  by  J.  Robinette  against  the  C.  M. 
Keys  Commission  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Ualner,  Bums  &  Toney,  of  Oklahoma  City, 
for  plaintiff  In  error.  W.  U.  Zwlck,  of  Okla- 
homa City,  and  Abernatby  &  Howell,  of 
ijhawnee,  for  defendant  In  error. 

BUUFOKD,  C.  QThls  was  an  action  brought 
by  J.  Robinette  against  C.  M.  Keys  Commis- 
sion Company  to  recover  tbe  purchase  price 
of  certain  cattle  sold  to  the  defendant 
through  one  Gay,  alleged  to  be  the  agent  of 
the  commission  company,  and  paid  for  with  a 
draft  drawn  on  the  commission  company  by 
Gay,  which  was  dishonored.  The  commis- 
sion company  denied  the  agency  of  Gay  and 
Its  liability  to  the  plaintiff.  There  was  a 
trial  to  a  Jury  and  Judgment  for  the  plaintiff 
In  the  full  amount  claimed,  from  which  Judg- 
ment the  commission  company  brings  error, 
alleging  that  there  was  no  sufficient  proof 
of  the  agency  of  Gay  or  of  any  other  fact  es- 
tablishing a  liability  against  the  company. 

The  case  Is  not  distinguishable  upon  the 
facts  or  the  propositions  of  law  Involved 
from  C.  M.  Keys  Commission  Co.  v.  H.  R.  Mil- 
ler, 157  Pac  1029  (not  yet  officially  reported). 
In  fact  the  cattle  In  the  Instant  case  were 
sold  through  the  same  party,  at  about  the 
same  time,  shipped  In  the  same  car,  paid  for 
in  the  same  manner,  and  the  relation  of  Gay 
to  the  commission  company  depended  upon 
tbe  same  facts  as  In  the  case  of  Keys  Com- 
mission Co.  V.  Miller,  Hupra.  The  case  is 
also  closely  akin,  both  upon  the  facts  and  the 
propositions  of  law,  to  C.  M.  Keys  Commls- 
tlon  CO.  V.  Beatty,  42  Okl.  721, 142  Pac  1102. 
The  discussion  of  the  questions  Involved  at) 
set  out  in  these  cases  render  any  further 
statement  of  the  facts  or  of  the  propositions 
of  law  in  this  case  unnecessary.  Although  in 
the  Judgment  of  the  writer  it  is  sounder  rea- 
soning to  base  the  liability  of  the  commission 
company  upon  the  right  of  the  seller  of  the 
cattle — the  purchase  price  being  unpaid — to 


follow  the  cattle  or  the  proceeds  thereof  Into 
the  hands  of  any  one  except  an  Innocent  pur- 
chaser for  value,  as  was  held  in  Keys  C3om- 
misslon  Co.  v.  Beatty,  supra,  rather  than  to 
base  the  liability  upon  the  proposition  of 
agency,  as  was  done  In  Keys  Commission  Co. 
y.  Miller,  supra,  yet  however  that  may  be, 
the  ultimate  liability  of  the  commiailon  com- 
pany for  tbe  price  of  these  cattle  Is  definitely 
established  by  the  two  cases  to  which  refer- 
ence is  above  made. 

Judgment  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

PADGETT  T.  TRENT  et  aL    (No.  4175.) 

(Supreme  Court  of  Oklahoma.    Sept.  12,  1916. 

Rehearing  Denied  Sept.  30,  1916.) 

(Syttalus  iy  th«  Court.) 

PuBUO  Lands  "8=>39(8)— Toww-Smt  Com- 
mission— Pate  nts  . 
A  patent  issued  through  tbe  Town-Site  Com- 
mission of  the  Creek  Nation  is  impervious  to 
attack  in  a  court  of  equity,  unless  the  Commis- 
sion was  induced  to  issue  it  to  the  wrong  party 
by  an  erroneous  view  of  the  law  or  by  a  gross 
or  fraudulent  mistake  of  facts. 

A.  The  petition  examined,  and  hel4  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §f  05-99 ;    Dec.  Dig.  «=»39(8).] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  C.  Allen,  Judge. 

Action  by  J.  B.  Padgett  against  W.  C. 
Trent  and  others,  Trustees  of  the  School  Dis- 
trict of  the  City  of  Muskogee,  Okl.,  and  the 
Board  of  Education  of  the  City  of  Muskogee, 
Okl.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

A.  A.  Richards,  of  Tulsa,  and  B.  B.  Wheel- 
er, of  Muskogee,  for  plaintiff  In  error.  Irwin 
Donovan,  of  Muskogee,  for  defendants  In 
error. 

RITTBJNHOUSB,  0.  This  action  Involves 
tbe  title  to  block  209  In  the  dty  of  Muskogee, 
Okl.,  alleged  to  be  of  the  value  of  $35,000. 
Tbe  tribal  deed  or  patent  for  this  block  was 
Issued  to  the  trustees  of  the  school  district 
of  Muskogee,  Ind.  T.  The  petition,  to  which 
a  demurrer  was  sustained,  contains  98  close- 
ly typewritten  pages,  setting  out  the  facts,  the 
text  of  the  various  laws  of  Congress  and 
Arkansas  affecting  the  title  to  the  block  In 
controversy,  the  correspondence  between  the 
government  officials,  and  all  the  pleadings 
and  evidence  before  the  Creek  Town-Site 
Commission  and  the  Secretary  of  the  Interi- 
or, and  their  decisions  thereon  relative  to 
the  application  of  plaintiff  to  have  the  block 
In  controversy  scheduled  to  him. 
The  essential  facts  as  alleged  are: 
That  Jane  Dolman,  a  Creek  Indian  by 
blood,  was  enrolled  under  the  name  of  Eliza- 
beth Jane  Dolman,  opposite  No.  2932,  as  51 
years  of  age  In  1898.  That  about  the  year 
1882,  in  accordance  with  the  tribal  laws  and 
customs,  she  took  possession  of  a  tract  of 
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land,  conslstliig  of  about  60  acres,  tben  being 
an  nnoccnpled  portion  of  tbe  Creek  domain. 
Inclosing  the  same  with  a  wire  fence  and 
erecting  a  residence  thereon,  and  from  that 
time  until  the  sale  thereof  continued  to  .use, 
occupy,  till,  cultivate,  and  raise  crops  there- 
on. That  all  of  said  land  was  within  tbe 
limits  of  the  town  site  of  Muskogee,  as  sur- 
veyed and  platted  by  the  first  Muskogee 
Town-Site  Commission.  That  block  209  con- 
stituted a  portion  of  the  tract  of  land  so 
enclosed.  That  the  Missouri,  Kansas  &  Tex- 
as Railroad  was  constructed  through  what 
Is  now  the  city  of  Muskogee  In  1872,  and  the 
tract  of  land  so  taken  In  possession  by  Jane 
Dolman  was  within  three  mUes  of  said  lino 
of  railroad.  That  the  National  Council  of 
the  Creek  Nation  enacted  a  tribal  law  (Perry- 
man's  Constitution  and  Laws  of  the  Creek 
Nation  1890,  {  1,  art  4,  c.  XII),  which  was 
as  follows: 

"All  citizens  of  this  nation  having  improve- 
ments or  residence  on  the  line  of  any  railroad, 
witbin  three  mileB  distance  of  the  same,  on 
either  side,  and  all  citizens  who  may  hereafter 
make  improvements  or  build  residences  on  tbe 
same  shall  have  tbe  exclusive  right  to  a  claim 
of  one  square  mile  of  land  to  each  and  every 
family." 

That  Jane  Dolman  was  In  tbe  exclusive 
possession  of  said  tract  of  l^nd,  and  the  own- 
er and  holder  of  the  Improvements  thereon 
on  March  18,  1898,  when  the  town  of  Musko- 
gee was  Incorporated  and  said  tract  of  land 
inclosed  within  Its  corporate  limits.  That  on 
June  28,  1898  (chapter  517,  30  Stat.  495), 
when  the  Curtis  Act  became  a  law,  she 
was  in  the  exclusive  possession  and  owner 
and  holder  of  the  Improvements  on  said 
land.    That  section  14  of  said  act  provided: 

"TlTat  owners  and  holders  of  leases  or  im- 
provements in  any  city  or  town  shall  be  privi- 
leged  to  transfer  the  same." 

That  on  November  10,  1898,  Jane  Dolman, 
for  a  valuable  consideration,  sold  the  occu- 
pancy and  right  of  possession  to  and  Improve- 
ments upon  the  land,  now  designated  as 
block  209,  to  A.  H.  Sharum,  which  was  evi- 
denced by  a  written  bill  of  sale,  and  Sharum 
went  Into  possession  thereof,  remaining  in 
possession  until  March  31, 1899,  when  be  sold 
and  delivered  to  J.  B.  Padgett,  plaintiff  here- 
in, his  occupancy  and  right  of  possession  to 
and  improvements  upon  said  land,  and  that 
the  said  Padgett  immediately  entered  upon 
and  took  possession  of  said  land. 

The  plaintiff  bases  his  claim  of  title  upon 
that  part  of  section  13  of  the  Original  Allot- 
ment Agreement  (chapter  676»  31  Stat  861), 
which  reads  as  foUows: 

"Also  any  person  who  had  at  the  time  of  sign- 
ing this  agreement  purchased  any  lot,  tract,  or 
parcel  of  land  from  any  person  in  legal  posses- 
sion at  the  time,  shall  have  the  right  to  purchase 
tbe  lot  embraced  in  same  by  paying  one-half  of 
the  appraised  value  thereof,  not  however,  ex- 
ceeding four  acres." 

There  were  five  different  schedules  made  of 
tbe  lot  In  controversy  by  the  three  successive 
town-site  commissions,  as  foUows: 


FiBST. 

Improvements  on  Lots. 
March  24,  1900. 


Lot 
No 


Block 
No. 


209 


Front. 


DeptB. 


Owner. 


Appraised 

Value, 


BuBlnets 
or  Resi- 
dence. 


Public. 


SacoHn. 

Stehfldule  of  Appraisement  of  Lota  Bzcloslve  of 

Improvements. 

Hay,  1900. 


Lot 
No. 

Block 
No. 

Front 

Depth. 

Owner. 

Appraised  Value. 

1 

tot 

Scbool            PubUo  use. 

Thibd. 

Schedule  of  Appraisement  of  Lota  In  Uuskogee, 
Indian  Territory, 


Lot. 

Block. 

Owner. 

Appraised  Value. 

Sec. 

1 

tot 

Ssbool   PubllonM. 

FOUBTB. 

Department  of  the  Interior,  Town-Site  Oommlsslon'a 
Sobedul*  of  Appraisement. 

Town  of  Huskogee,  In  Creek  Nation,  Indian 
Territory. 


Lot 
No. 


Block 
No. 


»» 


Improvements. 


Owner 


Character  and 
Remarks. 


Incorporated  city  of 
Muskogee  tor  scbool 
purposes. 


n 

s  s 

!;  o  O 
&  o  S 


u 

13 

So 


49.20 


FirxH. 

Department  of  the  Interior,  Town-Site  Commlssloi  e 
Schedule  of  Appraisements. 

Town  of  Muskogee,  In  Creek  Nation,  Indian 
Territory. 


Lot 
Na 


Block 
No. 


ao» 


Improvements. 


Owner. 


Character  and 
Remarks. 


School  Dlstrtctof  Mus- 
kogee. 


■09 
■zZa 

too 
9  »  S 


15 
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It  la  further  alleged: 

That  the  first  Muskogee  Town-Site  Ck>m- 
mlscdon  was  appointed  In  April,  1899,  and 
that  the  Incorporated  town  of  Muskogee  had 
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no  authority  to  receive  or  hold  the  title  to 
real  estate  for  school  purposes,  as  the  school 
district  of  Muskogee  had  been  organized  and 
established  In  1898,  and  as  the  corporate 
limits  of  Muskogee  had  been  extended,  after 
which  time  the  town  of  Muskogee  and  the 
school  district  of  Muskogee  constituted  and 
represented  dtffereht  areas  and  population. 
That  there  was  no  provision  of  law,  either  in 
the  Curtis  Act  or  in  any  other  law,  authoris- 
ing or  empowering  said  commission  to  re- 
serve or  schedule  either  to  the  town  of  Mus- 
kogee or  the  school  district  any  portion  of 
said  town  site  for  school  purposes.  That  the 
Secretary  of  the  Interior,  on  April  21,  1899, 
Instructed  the  commission  that: 

"Yoa  will  set  apart  for  the  use  of  all  schools, 
churches,  parsonages,  charitable  institutions, 
and  other  public  buildings  the  lots  or  blocks 
within  the  town  of  Muskogee  that  may  be  now 
actuaUy  occupied  and  used  by  such  institutioiis, 
and  you  need  not  appraise  either  the  lands 
thus  reserved  for  this  purpose,  nor  the  improve- 
ments thereon." 

That  block  209  was  not  actually  occupied 
or  used  for  school  purposes,  and  had  never 
been  so  used,  but  was  then  In  the  undisputed 
possession  of  plaintiff;  that  In  July,  1899, 
one  or  more  of  the  commissioners,  together 
with  certain  members  of  the  school  board, 
selected  block  209  for  school  purposes,  which 
was  not  then  being  occupied  or  used  for 
school  purposes.  That  the  first  schedule  was 
made  showing  block  209  was  not  -appraised, 
but  bearing  the  inscription  "PublTc."  That  in 
May,  1000,  the  same  commission  made  a  sup- 
plemental schedule  of  appraisement  reciting 
the  words  "School  Public  use."  That  on 
June  28,  1901,  the  second  Muskogee  Town- 
bite  Commission  was  appointed,  but  no  rules 
and  regulations  were  ever  made,  issued,  or 
promulgated  relative  to  the  surveying,  plat- 
ting, and  disposal  of  town  lots,  nor  relating  to 
contests  therefor,  as  provided  by  the  terms 
of  the  act  of  May  31,  1900,  and  the  Creek 
Allotment  Agreement,  until  August  29,  1904. 
That  block  209  contained  less  than  four  acres. 
That  in  July,  1901,  plaintiff  was  more  than 
21  years  of  age  and  a  resident  of  Muskogee. 
That  on  said  date  plaintiff  did  not  own  and 
never  had  owned  or  claimed  any  other  land 
or  lots  within  said  town  site.  That  in  July, 
1901,  plaintiff  appeared  before  the  second 
Muskogee  Town-Site  Commission,  presented 
the  conveyances  from  Jane  Dolman  to  A.  H. 
Sharum  and  from  Sharum  to  plaintiff,  and 
claimed  the  right  to  have  said  block  awarded 
and  scheduled  to  him  under  the  terms  of  the 
Creek  Allotment  Agreement,  requesting  the 
commission  to  investigate  his  rights  to  said 
block  and  to  award  and  schedule  the  same  to 
him.  That  thereupon  the  commission  return- 
ed said  deeds  to  plaintiff,  and  Informed  him 
that  said  block  bad  not  been  appraised,  but 
had  been  reserved  for  public  purposes.  That 
the  same  was  not  awarded  or  scheduled  by 
said  commission  to  any  person,  corporation, 
or  body  corporate,  and  consequently  plaintiff 
ocnld  not  institute  any  contest  to  determine 


or  establish  his  rights  In  and  to  said  block. 
That  the  third  schedule  of  appraisement  was 
made  by  the  commission  and  approved  by 
the  Secretary  of  the  Interior  on  August  10, 
1901,  bearing  the  words,  "School  Public  use." 
That  section  20  of  the  Creek  Allotment  Agree- 
ment, under  which  the  third  schedule  and 
approval  was  made,  reads  as  follows: 

"20.  Heniy  Kendall  College,  Nazareth  Insti- 
tute, and  Spaulding  Institnte,  in  Muskogee,  may 
purchase  the  parcels  of  land  occupied  by  them, 
or  which  may  have  been  laid  out  for  their  use 
and  BO  designated  upon  the  plat  of  said  town, 
at  one-half  of  their  appraised  value,  upon  con- 
ditions herein  provided ;  and  all  other  schools 
and  institutions  of  learning  located  in  incorpo- 
rated towns  in  the  Creek  Nation  may;  in  like 
manner,  purchase  the  lots  or  parcels  of  land 
occupied  by  them." 

That  said  block  was  occupied  by  no  school 
or  institution  of  learning,  either  on  March  8, 
1900,  when  said  Creek  Allotment  Agreement 
was  signed,  or  on  March  1,  1901,  when  said 
agreement  was  ratified  by  Congress,  or  on 
May  25,  1901,  when  said  agreement  was  rati- 
fied by  the  Creek  Nation,  or  at  any  time  said 
award  and  schedule  was  made  by  said  com- 
mission or  approved  by  the  Secretary  of  the 
Interior,  and  had  never  been,  at  ahy  such 
times  or  prior  thereto,  occupied  by  any  school 
or  Institution  of  learning,  by  the  dty  of 
Muskogee,  or  by  the  school  district  of  Mus- 
kogee; all  of  which  facts,  both  as  to  the  law 
and  the  occupancy  of  said  block,  were  not 
only  well  known  to  said  Muskogee  Town-Site 
Commission  at  the  time  said  award  and 
schedule  were  made,  but  also  to  the  Secretary 
of  the  Interior  at  the  time  he  approved  the 
same.  That  said  block  209  was  so  awarded 
and  scheduled  by  said  commission  with  the 
full  knowledge  that  its  action  in  so  doing  was 
In  violation  and  contravention  of  law,  and 
with  the  express  purpose  and  fraudulent  in- 
tent on  its  part,  and  the  members  thereof,  of 
securing  the  reservation  of  said  block  for 
school  purposes,  for  much  less  than  its  fair 
appraisable  value.  That  said  block  was  not 
separately  appraised  by  the  second  Mnskogee 
Town-Site  Commission.  At  the  end  of  said 
schedule  there  appeared: 
Area  In  scrM,  parks,  etc.,  66  acres  0 120.00..  $1,110  00 
Ar«a  In  acres,  cemetorlea,  81  acre*  9  |20.00..   1.620  00 

That  there  was  nothing  in  said  schedule 
disclosing  the  fact  that  said  block  209  was 
included  in  the  66  acres  designated  as  "parka, 
etc."  That  before  the  plaintiff  had  learned 
that  said  block  was  included  therein  the  sec- 
ond Muskogee  Town-Site  Commission  had 
been  abolished,  and  the  Creek  Town-Site 
Commission  had  been  appointed  and  authoriz- 
ed to  do  and  iterform  all  acts  necessary  and 
proper  under  Uie  law  relative  to  the  town  site 
of  Muskogee.  That  after  the  appointment  of 
the  Creek  Town-Site  Commission  plaintiff 
filed  a  written  application  to  have  said  block 
awarded  and  scheduled  to  him,  setting  out  in 
full  the  basis  of  his  claim,  and  asking  that 
he  be  permitted  to  Institute  a  contest  before 
said  commission  to  establish  lila  rightB  In 
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and  to  said  bloek.  Tbat  after  a  bearing  the 
commisalon  refused  to  entertain  Jurisdiction, 
holding  that  they  had  no  Jurisdiction  or  pow- 
er to  revise  or  diange  in  any  manner  the 
schedules  prepared  by  the  former  commis- 
sions or  to  schedule  and  award  the  block  to 
plaintiff,  no  matter  what  his  rights  were,  and 
that,  if  plaintiff  had  any  rights  to  said  block, 
he  must  present  his  claims  to  the  second 
Muskogee  Town-Site  Ck>mml8Slon  for  adjudi- 
cation, and  that  said  Creek  Town-Site  Com- 
mission refused  to  Inquire  into  the  merits 
thereof  or  to  permit  plaintiff  to  institute  a 
contest.  That  the  Creek  Town-Site  Commis- 
sion kept  no  mlnnte  book  or  record  of  their 
proceedings,  and  its  flies  and  papers  have 
been  lost  or  destroyed  and  cannot  be  found. 
That  in  May,  1902,  plaintiff  went  before  the 
Indian  agent  at  the  Union  Agency  at  Musko- 
gee, the  officer  designated  to  receive  payment 
on  lots  in  Muskogee,  and  informed  him  that 
said  plaintiff  desired  to  pay  for  said  block 
209,  but  was  informed  that  the  same  had  not 
been  appraised,  and  that  thereupon  plaintiff 
tendered  $140  In  gold  coin  as  the  fair  ap- 
praisement and  value  of  said  block  at  the 
time  the  townslte  of  Muskogee  was  appraised, 
which  tender  was  refused.  That  thereafter, 
but  prior  to  October  18,  1902,  the  Creek 
Town- Site  Commission  prepared  and  certified 
to  what  they  termed  a  schedule  of  certain 
blocks  In  the  town  site  of  Muskogee,  which 
were  designated  on  the  schedule  of  the  second 
Muskogee  Town-Site  Commission  as  school 
property,  which  schedule  and  the  certificate 
thereto  are  as  follows: 

Department  of  the  Interior,  Town-Site  Commlaslon'a 
Schedule  of  Appraisement. 


ToTn  of  Muskogee,  In  Creek 
Territory, 

Nation, 

Indian 
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Improrements. 
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ue of  Improve- 
ments. 
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II 
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Remarks. 
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Incorporated  city  of 
Muskogee  for  school 
purposes. 

49.20 

20 

We  hereby  certify  that  the  above  and  fore- 
going schedule  is  true  and  correct,  and  that  the 
incorporated  city  of  Muskogee  is  entitled  to 
purchase,  under  the  provisions  of  section  20  of 
the  agreement  with  the  Creek  Nation,  the  prop- 
erty described,  at  50  per  cent,  of  its  appraised 
value,  which  50  per  cent,  will  equal  $20  per 
acre; 

Upon  the  original  _  schedule  of  the  appraise- 
ment of  the  town  site  of  Muskogee  the  above 
property  was  simply  set  aside  for  school  pur- 
poses and  appraised  jointly  with  the  parks  at 
$20  per  acre.  There  not  being  any  provision  in 
the-  Original  Agreement  for  the  payment  of 
parks,  it  was  expected  when  the  original  sched- 
ule was  prepared  that  the  town  would  be  allow- 
ed to  purchase  the  parks  and  also  pay  $20  per 
acre  for  the  land  set  aside  for  the  school  pur- 
poses. The  Supplemental  Agreement  with  the 
Creek  Nation,  ratified  by  the  act  of  Congress 


appiroved  June  30,  1902,  provides  for  the  pay- 
ment for  parks  at  $20  per  acre,  but  leaving  the 
dispoeidon  of  school  property  the  same  as  pre* 
vlously  provided  by  the  original  agreement ; 
therefore.  In  order  to  finally  dispose  of  the 
town-site  matters  at  this  place,  this  supple- 
mental schedule  is  prepared  in  order  to  prop- 
erly show  these  lots  to  the  city  of  Muskogee. 
No  payments  have  ever  been  made  by  the  city 
of  Muskogee  covering  this  property,  as  this 
commission  has  not  notified  them  that  they 
would  be  permitted  to  pay.  Therefore,  in  view 
of  the  fact  that  it  was  orieinally  contemplated 
that  the  town  should  pay  $20  per  acre,  the  ap- 
praisement of  each  tract  has  been  increased  so 
that,  when  60  per  cent,  is  paid  under  the  provi- 
sions of  section  20,  the  Creek  Nation  will  real- 
ize an  amount  for  each  tract  equal  to  $20  per 
acre. 

We  therefore  respectfully  recommend  the  ap- 
proval of  this  scheaule. 

The  Indian  Inspector  forwarded  to  the  Sec- 
retary of  the  Interior  this  schedule,  which 
was  approved  November  1,  1902.  Plaintiff 
then  alleges: 

That,  when  the  schedule  was  made  by  the 
Cre^  Town-Site  Commission  and  approved 
by  the  Secretary  of  the  Interior,  the  city  of 
Muskogee  had  no  right,  power,  or  authority 
under  the  law  to  buy,  own,  hold,  or  possess 
real  estate  for  school  purposes,  and  neither 
the  Creek  Town-Site  Commission  nor  the 
Secretary  of  the  Interior  had  any  authority 
under  section  20  of  the  Creek  Allotment 
Agreement  to  award  or  schedule  said  block 
for  school  purposes  to  the  Incorporated  city 
of  Muskogee,  and  that  their  actions  in  so  do- 
ing were  null  and  void.  That  on  November 
15,  1902,  the  plaintiff,  who  was  then  In  total 
ignorance  of  the  schedule  approved  by  the 
Secretary  on  November  1,  1902,  forwarded  a 
verified  application  to  the  Secretary  of  the 
Interior  asking  for  a  rehearing,  which  peti- 
tion was  referred  to  the  Indian  Inspector  for 
the  Indian  Territory  for  Investigation  and 
report  The  same  was  thereupon  referred  to 
the  Creek  Town-Site  Commission  by  the  In- 
spector, and  the  commission  held  a  hearing 
commencing  January  28,  1003,  at  which  evi- 
dence of  numerous  witnesses  was  heard.  On 
March  13,  1903,  under  instructions  frcHu  J. 
W.  Zevely,  Indian  inspector,  the  Creek  Town- 
Site  Commission  made  a  new  award  and 
schedule  of  block  200  in  the  town  site  of 
Muskogee,  wlilch  is  as  follows: 

Department  of  the  Interior,  Town-Site  Commission's 
Schedule  of  Appraisement. 

Town  of  Muskogee,  In  Creek  Nation,  Indian 
Territory. 

Supplemental. 
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The  above  adiool  propertj  Is  re-scbeduled  so 
that  the  title  thereto  will  pass  to  the  school 
district  instead  of  the  incorporated  town ;  this, 
in  our  judgment,  after  careful  consideration, 
being  right  and  proper,  and  is  as  provided  by 
Mansfield's  Digest  of  the  Statutes  of  Arkansas. 

I  hereby  certify  tliat  the  foregoing  supple- 
mental  schedule  of  the  town  of  Muskogee,  Creek 
Nation,  Indian  Territory,  is  true  and  correct, 
and  is  made  for  the  purpose  of  changing  the 
name  of  the  owner  of  the  property  mentioned, 
and  it  does  not  change  the  appraisement  in  any 
way,  Dwight  W.  Xuttle, 

Chairman  Town-Site  Commission  for  Ctetk 
Nation. 

March  13,  1903. 

That  this  schedule  was  forwarded  to  the 
Secretary  of  the  Interior  with  the  recom- 
mendation that  the  schedule  be  approved,  and 
on  April  16,  1903,  said  schedule  was  approved 
by  the  Secretary  of  the  Interior. 

It  Is  alleged:  That  the  action  of  J.  W. 
Zevely  in  Instructing  the  Creek  Town-Site 
Commission  to  prepare  a  new  schedule 
awarding  and  scheduling  said  block  209  to 
the  school  district  of  Muskogee,  the  action  of 
said  commission  in  making  said  schedule, 
and  the  action  of  the  Secretary  of  the  Inte- 
rior In  approving  the  same  were  each  and  all 
wholly  unwarranted  in  law,  null,  and  void, 
and  were  based  upon  a  gross  mistake  and 
misapprehension  of  the  law.  That  said 
award  and  schedule  of  said  block  to  said 
school  district  of  Muskogee  shows  to  have 
been  made  under  the  terms  of  section  20  of 
the  Creek  Allotment  Agreement,  but  there 
was  no  pretense  made  by  said  school  district, 
by  said  J.  W.  Zevely,  by  said  Creek  ToWn 
Site  Commission,  or  by  said  Secretary  of 
the  Interior  that  said  block  209  was  occupied 
by  said  school  district  of  Muskogee,  either  at 
the  time  said  Creek  Agreement  was  signed, 
or  when  said  agreement  was  ratified  by  the 
Congress,  or  when  it  was  ratified  by  the 
Creek  Nation,  or  when  it  was  proclaimed  by 
the  President  of  the  United  States,  or  on 
April  16,  1003,  when  said  schedule  was  ap- 
proved, or  at  any  other  time  prior  to  any  of 
said  dates,  but  that,  on  the  other  hand,  it 
was  conclusively  shown  by  the  evidence  ad- 
duced before  said  Creek  Town-Site  Commis- 
sion on  January  28,  1903,  that  said  block  209 
had  never  been  occupied  by  said  school  dis- 
trict of  Muskogee  or  by  any  school  or  Insti- 
tution of  learning  prior  to  January  28,  1903, 
and  the  members  of  said  commission  so 
found  in  the  opinions  rendered  by  them  on 
March  IS,  1903.  That  the  school  district  of 
Muskogee  did  not  come  within  the  classes 
mentioned  as  "all  other  schools  and  institu- 
tions of  learning"  spetifled  in  section  20  of 
the  Creek  Allotment  Agreement,  and,  in 
awarding  and  scheduling  said  block  to  said 
school  district  under  said  section,  the  offi- 
cers so  acting  did  so  under  and  by  reason  of 
a  mistake  of  law  in  interpreting  said  sec- 
tion. 

The  petition  alleges  further:  That  two  re- 
ports were  filed  by  the  Creek  Town-Site 
Commission  after  hearing  the  evidence,  both 
recommending  that  the  land  in  question  be 


awarded  to  the  dty  of  Muskogee  for  school 
purposes,  but  each  conflicting  on  material  Is- 
sues necessary  to  be  found.  That  the  reports 
were  forwarded  to  the  Secretary  of  the  In- 
terior, who  on  May  8,  1003,  denied  the  peti- 
tion of  Padgett.  That  plaintiff  had  no  knowl- 
edge of  the  opinions  and  decisions  of  the  Creek 
Town-Site  Commission,  of  J.  W.  Zevely  as 
acting  Indian  inspector,  of  the  Commissioner 
of  Indian  Affairs,  of  the  Secretary  of  the  In- 
terior, or  of  the  making  and  approval  of  said 
schedule  approved  April  16,  1903,  until  after 
the  execution  of  the  patent  for  said  block. 
That  on  June  3,  1903,  the  school  district  of 
Muskogee  paid  to  the  Indian  agent  of  the 
Union  Agency  at  Muskogee  the  sum  of  $24.60, 
being  one-half  of  the  appraised  value  of 
block  209,  and  on  July  29,  1903,  the  Princi- 
pal Chief  of  the  Creek  Nation  signed  and 
executed  a  tribal  deed  or  patent  for  said 
block,  pretending  to  convey  the  same  to  the 
"trustees  of  the  school  district  of  Muskogee, 
Ind.  T.,"  which  was  approved  by  the  Secre- 
tary of  the  Interior  November  26,  1903,  and 
recorded  on  the  records  of  the  Commission 
to  the  Five  Civilized  Tribes  in  Yolmne  B  of 
Deed  Records,  Town  Lots,  page  414.  That 
thereafter  said  patent  or  deed  was  delivered  to 
the  defendants  herein,  who  still  have  posses- 
sion thereof,  and  that  after  the  delivery  of 
said  patent  the  defendants  took  possession 
of  said  block  for  the  first  time.  The  patent 
contains  the  following  redtals,  among  oth- 
ers: 

"Whereas,  a  town-site  commlBsIon,  hereto- 
fore appointed  and  acting  under  authority  of 
the  act  of  Congress  approved  March  1,  1901 
(31  Stat  861),  agreement  ratified  by  the  Creek 
Nation  May  2S,  1901,  has  appraised  the  lots 
in  the  town  of  Muskogee,  Muskogee  (Creek  Na- 
tion, Indian  Territory);   and 

"Whereas,  the  plat  of  said  town  was  approved 
by  the  Secretary  of  the  Interior  on  the  4th  day 
of  June,  1900,  and  was  duly  placed  on  file :  and 

"Whereas,  said  commission  has  awarded  the 
real  estate  described  hereinbelow  to  trustees  of 
the  school  district  of  Muskogee,  Indian  Ter- 
ritory, who  has  paid  twenty-four  and  •*/ioo 
(24.60)  dollars,  the  full  amount  of  the  purcnase 
price.    •    •    ♦" 

It  is  then  alleged:  That  there  was  on  said 
June  3,  1903,  no  law  authorizing  said  school 
district  of  Muskogee  to  purchase  said  block 
209  for  one-half  of  its  appraised  value,  or  for 
any  other  fixed  sum,  and  on  said  day  there 
was  no  law  authorizing  said  Indian  agent  or 
any  other  otflcer  or  person  to  accept  such 
payment  from  said  school  district  That  on 
July  23,  1903,  there  was  no  law  authoriz- 
ing and  empowering  the  Principal  Chief  of 
the  Creek  Nation  to  sign  or  execute  the  deed 
or  patent  aforesaid  to  said  "trustees  of  the 
school  district  of  Muskogee."  That  on  No- 
vember 25, 1903,  there  was  no  law  authorizing 
the  Secretary  of  the  Interior  to  approve  said 
deed  or  patent,  and  on  December  7,  1903, 
there  was  no  law  authorizing  the  recording 
of  said  deed  as  aforesaid,  but  all  of  said  ac- 
tions were  taken  by  the  respective  officers 
herein  mentioned  because  said  Qllicers  uid 
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each  of  them  were  grossly  mistaken  In  the 
law  governing  their  actions  In  the  premises 
and  misinterpreted  said  law.  That  at  all 
said  times  this  plaintiff  was  entitled  to  pur- 
chase said  block  'MQ  at  one-half  Its  apprais- 
ed value,  and  to  receive  a  patent  therefor, 
and  that  the  patent  or  deed  to  said  block 
iiOQ  was  Issned  and  delivered  to  said  school 
district  Instead  of  to  this  plaintiff,  in  frand 
of  the  rights  of  this  plaintiff.  That  the  board 
of  directors  of  the  school  district  of  Musko- 
gee, the  first  Muskogee  Town-Site  Commis- 
sion, and  the  several  members  thereof,  the 
Secretary  of  the  Interior,  the  second  Musko- 
gee Town-ijlte  Commission,  and  the  several 
members  thereof,  the  Creek  Town-Site  Com- 
mission, and  the  several  members  thereof, 
Dwlght  W.  Tuttle,  Gea  A.  Alexander,  and 
H.  C.  Iilnn,  each  fell  Into  error  In  the  con- 
struction of  the  laws  governing  their  respec- 
tive powers  and  duties  in  the  premises  and 
regulating  and  controlling  their  respective 
authority,  and  their  following  respective  ac 
tlons  were  wholly  unwarranted  in  law,  utter- 
ly null  and  void,  and  In  frand  of  plaintiff's 
rights,  to  wit: 

The  action  of  the  board  of  directors  of  the 
school  district  of  Muskogee,  or  a  committee 
of  said  board,  in  selecting,  some  time  during 
the  year  189U,  said  block  209  as  and  for  a 
school  site,  which  was  taken  by  said  school 
board  and  permitted  by  the  first  Muskogee 
Town-Site  Commission. 

The  actions  of  the  said  first  Muskogee 
Town-Site  Commission,  In  so  far  as  it  reserv- 
ed, or  attempted  to  reuerve,  said  block  209 
for  school  purposes,  either  to  the  Incor- 
IK>rated  town  of  Muskogee,  to  the  school  dis- 
trict of  Muskogee,  or  to  the  public,  either  by 
the  making  of  plats  of  said  town  site  and 
marking  said  block  "School"  thereon,  or  by 
certifying  to  said  plats  so  made  and  marked 
as  correct,  or  by  making  and  certifying  to  the 
schedule  of  improvements  upon  lots  Ut  the 
town  site  of  Muskogee,  whlcb  was  approved 
July  7,  1900,  or  by  the  making  of  the  sched- 
ule of  appraisement  of  lots  irrespective  of 
Improvements,  which  schedule  was  approved 
June  'JH,  1900,  and  certifying  to  the  same 
as  correct. 

The  actions  of  the  Secretary  of  the  In- 
terior In  approving  on  June  4,  1900,  the  sur- 
vey and  plats  of  the  town  site  of  Muskogee, 
In  approving  on  June  28,  1900,  the  schedule 
of  the  appraisement  of  lots  exclusive  of  im- 
provements in  the  town  site  of  Muskogee, 
and  In  approving  on  July  7,  1900,  the  sched- 
ule of  the  appraisements  of  Improvements 
upon  lots  In  said  town  site,  tn  so  far  as  he 
may  have  reserved,  or  attempted  to  reserve, 
said  block  209  for  school  purposes,  either  to 
the  Incorporated  town  of  Muskogee,  to  the 
school  district  of  Muskogee,  or  to  the  public. 

The'  actions  of  the  second  Muskogee  Town- 
Site  Commission  some  time  in  July,  1901,  in 
so  far  as  It  refused  to  award  and  schedule 
said  Mock  2U9  to  this  plaintiff,  and  holding 


that  said  block  had  been  reserved  for  public 
purposes,  in  so  far  aa  It  attraupted  to  set 
forth  said  block  209  In  the  schedule  approv- 
ed August  10,  1901,  as  for  "Sdiool  Public 
use,"  to  appraise  said  block  as  a  part  of  the 
area  tn  parks,  etc.,  at  ?20  per  acre,  and  to 
certify  to  said  schedule  as  correct,  In  fraud 
of  plaintiff's  rights,  and  In  so  far  as  it  failed 
and  refused  to  appraise  said  block  209  as  a 
separate  block  at  its  actual  appratsable  value, 
as  other  lots  and  blocks  were  appraised. 
'  The  actions  of  the  Secretary  of  the  Interior 
in  approving  said  schedule  on  August  10, 

1901,  so  far  as  said  approval  related  to  said 
block  209,  and  so  far  as  said  action  consti- 
tuted, or  was  Intended  to  constitute,  an 
awarding  and  scheduling,  or  a  reservation 
of  said  block  209  for  school  purposes,  either 
to  the  incorporated  town  of  Muskogee,  to  the 
school  district  of  Muskogee,  or  to  the  public, 
and  for  the  further  reason  that  the  said  Mus- 
kogee Town-Site  Commission  and  the  Indian 
Inspector  for  the  Indian  Territory  fraudulent- 
ly concealed  from  said  Secretary  of  the  Inte> 
rlor  the  fact  that  said  block  bad  never  there- 
tofore been,  and  was  not  then,  occupied  by 
any  school  or  Institntlon  of  learning. 

The  actions  of  the  Creek  Town- Site  Com- 
mission hereinbefore  recited  in  declining  and 
refusing  to  entertain,  hear,  or  determine 
the  application  filed  with  It  by  plaintiff  to 
award  and  schedule  said  block  200  to  him, 
and  to  permit  plaintiff  to  Institute  a  con- 
test for  said  block,  and  In  holding  and  decid- 
ing that  said,  commission  had  no  Jurisdic- 
tion to  entertain,  bear,  or  determine  said  ap- 
plication or  to  permit  such  contest,  but  that 
plaintiff  must  have  recourse  to  the  Musko- 
gee Town-Site  Commission,  which  had  gone 
out  of  existence,  and  In  making  the  schedule 
which  was  approved  by  the  Secretary  of  the 
Interior  on  November  X  1902,  and  In  mak- 
ing the  certificate  and  statement  thereto  at- 
tached, so  far  as  said  schedule,  certificate, 
and  statement  refer  to  said  block  209. 

The  action  of  the  Secretary  of  the  Interior 
in  approving  said  schedule  on  November  1, 

1902,  so  far  as  said  action  related  to  said 
block  209,  and  for  the  further  reason  that 
the  Indian  inspector  for  the  Indian  Territory 
and  said  Creek  Town-Site  Commission  fraud- 
ulently concealed  from  said  Secretary  the 
fact  that  said  block  had  never  been,  and 
was  not  then,  occupied  by  any  school  or  In- 
stitution of  learning. 

The  action  of  said  Creek  Town-Site  Com- 
mission in  notifying  the  mayor  or  other  con- 
stituted authorities  of  the  Incorporated  city 
of  Muskogee  on  November  U,  1902,  that  said 
City  had  the  right  to  purchase  said  block  209 
under  the  Creek  Allotment  Agreement. 

The  decision  rendered  on  March  18,  1903, 
by  Dwlght  W.  Tuttle  and  Ueo.  A.  Alexander, 
two  members  of  the  Creek  Town-Site  Com- 
mission, In  which  they  held  "That  the  town 
of  Muskogee  has  acquired  a  vested  right  in 
the  property  In  question  which  canwwt  be  coa- 
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trovertad,"  and  decided  that  "the  former  ac- 
tion of  the  Muskogee  and  Creek  Commissions 
and  the  approval  thereof  by  the  honorable 
Secretary  of  the  Interior  be  not  disturbed," 
and  that  the  property  remain  scheduled  to 
the  "Town  of  Muskogee  for  school  purpos- 
es," and  the  separate  decision  rendered  on 
said  day  by  U.  C.  Linn,  the  third  member  of 
the  Creek  Town-Site  Commission,  In  which 
he  held  "that,  the  said  land  haying  been 
scheduled  to  the  town  of  Muskogee,  under  the 
law  in  existence  at  the  time,  as  a  park,  while 
iSharum  made  no  claim  to  the  land,  and  as 
the  action  of  the  board  In  giving  the  land  to 
the  city  was  approved  by  the  honorable  Sec- 
retary of  the  Interior,  I  must  bold  that  the 
action  was  tinal,  and  that  the  treaty  could 
not  come  In  afterwards  and  abrogate  that 
which  was  done  under  the  law  In  existence 
at  the  time,"  and  recommended:  "That  the 
land  in  question  be  awarded  to  the  city  of 
Muskogee  for  school  purposes,  as  was  done 
by  the  Muskogee  Town-Site  Commission." 
That  each  of  said  findings  and  each  of  sold 
decisions  were  so  made  and  rendered  by  said 
members  of  said  commission  fraudulently,  for 
the  purpose  of  depriving  plaintiff  of  liis 
rights  in  and  to  said  block  209,  and  for  the 
purpoHe  of  Illegally  and  fraudulently  uphold- 
ing, sustaining,  and  giving  effect  to  said  for- 
mer void.  Illegal,  and  erroneous  actions  of  the 
Secretary  of  the  Interior,  of  said  Creek 
Xown-Slte  Commission,  of  the  first  Muskogee 
Town-Site  Commission,  and  of  the  second 
Muskogee  Town-Site  Commission,  in  attempt- 
ing to  reserve  and  award  said  block  200 
for  school  purposes  in  violation  of  law ;  that 
in  pursuance  of,  and  in  order  to  carry  out, 
said  purposes  and  intentions  to  Illegally  and 
fraudulently  dem^ve  plaintiff  of  said  block 
i!09,  and  to  Illegally  and  fraudulently  up- 
hold, sustain,  and  give  effect  to  the  former 
Illegal  and  void  actiona  of  the  Secretary  of 
the  Interior  and  of  the  three  town-site  com- 
missions last  above  mentioned,  in  attempt- 
ing to  set  aside  and  reserve  said  block  200  for 
school  purposes,  the  schedule  was  prepared 
on  said  March  13,  liMKi,  the  same  day  upon 
which  the  several  holdings  and  decisions 
were  made  and  rendered,  by  which  schedule 
It  was  attempted  to  award  and  reschedule 
said  block  209,  in  direct  conflict  with  ench  of 
said  decisions,  not  to  the  town  of  Muskogee, 
but  to  the  school  district  of  Muskogee,  an  en- 
tirely different  body  corporate,  representing 
a  distinct  and  different  area  and  popula- 
tion from  that  included  within  the  town  or 
city  of  Muskogee.  That  the  evidence  taken 
before  the  Creek  Town-Site  Commission 
clearly  establishes  that  Jane  Dolman  was  a 
duly  enrolled  citizen  of  the  Creek  Nation. 
That  when  the  Curtis  Act  was  approved  June 
28,  ISWi,  and  foe  many  years  prior  thereto, 
she  had  been  In  the  actual  and  undhiputed 
possession  of  the  field  of  which  said  block 
constituted  a  part.  That  she  bad  Inclosed 
said  tfdd  with  a  fence,  and  cultivated,  im- 


proved, and  tilted  said  field.  That  the  same 
was  so  Inclosed,  Improved,  and  In  the  pos- 
session of  Jane  Dolman  on  June  28,  1898, 
and  until  she  sold  the  same  block  to  Sharum. 
That  the  finding  of  the  Greek  Town-Site  Com- 
mission that,  when  the  Curtis  Bill  (Act  June 
28,  1898)  was  imssed,  said  block  was  wholly 
unimproved,  and  not  In  the  actual  possession 
of  any  person,  and  that  the  contestant  bad 
failed  to  establish  that  said  field  was  ever 
inclosed  or  improved  by  any  Creek  citizen, 
was  made,  either  by  a  grous  mistake  in  said 
findings  of  fact,  or  said  findings  of  fact  were 
fraudulently  made  In  direct  and  known  con- 
flict with  the  testimony  and  facts^  and  with 
the  fraudulent  intent  to  sustain  and  uphold 
the  former  unauthorised  and  Illegal  acts  in 
attempting  to  reserve,  award,  and  set  aside 
said  block  to  the  city  of  Muskogee  for  school 
purpoues.  In  violation  of  law  and  in  fraud  of 
plaintiff's  rights  In  and  to  said  block.  That 
said  report  and  findings  were  never  treated, 
considered,  regarded,  or  acted  upon  by  the 
Secretary  of  the  Interior  as  an  adjudication 
of  any  rights  of  the  plaintiff,  but  were  "sub- 
mitted for  the  Information  of  the  depart- 
ment," as  shown  by  the  letter  of  the  Indian 
Inspector  dated  April  11,  1903.  That  the  de- 
cision of  the  Secretary  of  the  Interior  was  a 
denial  of  the  application  based  upon  the 
recommendation  of  the  Indian  Inspector  of 
April  11,  1903,  wherein  it  was  recommended 
that: 

"It  is  my  opinion  that  this  block  was  segre- 
gated for  pabiic  purposes  by  the  approval  of 
the  plat  of  Muskogee  and,  tbe  block  having  been 
tppraised  to  the  town  for  school  purposes,  tbe 
department  should  decline  to  make  any  change 
or  disturb  the  schedule  as  it  at  present  stands. 

"I  therefore  submit  the  papers  for  the  con- 
sideration of  the  department,  with  the  recom* 
mendation  that  the  petition  lie  denied." 

That  said  opinion  was  so  expressed,  and 
such  recommendation  based  thereon  was  so 
made,  by  said  acting  Indian  Inspector  for 
tbe  Indian  Territory,  because  he  fell  into  er- 
ror In  the  construction  of  the  law  applicable 
to  the  premises,  and  the  Secretary  of  the 
Interior  likewise  accepted  said  recommenda- 
tion, and  denied  the  said  petition  of  this 
plaintiff  because  he  fell  into  error  in  the  con- 
struction of  tbe  law  applicable  to  the  case, 
which  caused  him  to  deny  plaintiff's  said  peti- 
tion Instead  of  awarding  to  plaintiff  said 
block  209,  which  said  Secretary  of  tbe  In- 
terior would  have  done  had  it  not  been  for 
such  misconstruction  of  tbe  law  on  his  part. 

Plaintiff  prays  that  it  may  be  adjudged 
and  decreed  that  be  Is  the  legal  and  equitable 
owner  of  said  block,  and  that  the  defendants 
are  holding  the  legal  title  thereof  in  trust  for 
him.  Tbe  testimony  taken  before  the  Creek 
Town-Site  Commission  Is  attached  to  and 
made  a  part  of  plaintiff's  petition.  A  de- 
murrer was  sustained  to  the  petition.  Motion 
for  new  trial  was  filed  on  the  grounds: 

"That  tbe  judgjment  of  the  court  herein  is  oon- 
trary  to  law. 

"Krrors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  this  plaintiS;  in  that  said  coytt 
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erred  in  anetalnlng  the  demnrrer  of  the  defend- 
ants herein  and  in  dismissing  plaintiff's  action." 

The  same  was  overruled,  and  the  cause 
was  brought  here  for  review. 

When  the  Town-Site  Commissioners  and  of- 
ficers of  the  Interior  Department  decide  con- 
troverted questions  of  fact,  In  the  absence  of 
fraud,  Imposition,  or  mistake,  their  decisions 
on  such  questions  are  final.  This  was  held 
in  the  case  of  Ross  t.  Stewart,  227  U.  S.  530, 
83  Sup.  Ct  345,  57  h.  Ed.  627.  But,  If  It 
clearly  appears  that  the  Town-Site  Commls- 
Bion  committed  B<Hne  material  error  of  law, 
that  misrepresentation  and  fraud  were  prac- 
ticed upon  them,  or  that  they  themselves 
were  chargeable  with  fraudulent  practices, 
and  that  as  a  result  the  patent  was  issued 
to  the  wrong  party,  then  equity  will  decree 
that  the  title  is  held  in  trust  for  the  party 
legally  entitled  to  the  same. 

It  was  said  In  Leak  et  al.  v.  Joslln,  20  Okl. 
200.  94  Pac,  518: 

"When  town'«ite  commissioners,  by  virtue  of 
an  act  of  Congress  otherwise  known  as  the  'Sup- 
plemental Creek  Agreement'  (March  1,  1901,  c. 
676,  81  Stat.  861),  where  there  is  no  conBict 
as  to  the  facts,  but  by  a  misconstruction  of  the 
law  as  applied  to  the  facts,  schednle  a  lot  to  a 
party  who  is  not  entitled  to  same  under  the 
law,  after  title  has  passed  to  a  private  party, 
courts  of  equity  will  inquire  as  to  whether  or 
not  such  title  shall  be  held  as  trustee  for  the 
party  really  entitied  to  same." 

This  subject  has  been  thoroughly  discussed 
In  Mitchell  V.  Bell,  31  Okl.  117, 120  Pac.  560; 
Fast  V.  Walcott  et  al.,  38  Okl.  715,  134  Pac. 
848 ;  Boss  v.  Stewart,  25  Okl.  611,  106  Pac. 
870;  Citizens'  Trading  Co.  v.  Bass,  30  Okl. 
747, 120  Pac.  1005;  James  et  al.  v.  Oenuania 
Ins.  Co.,  107  Fed.  507,  46  O.  O.  A.  476;  Bowen 
V.  Carter  et  al.,  42  OkL  565,  144  Pac.  170. 

It  must  be  borne  In  mind  that  the  demurrer 
admitted  every  material  allegation  of  the  pe- 
tition; and  U  the  allegations  of  a  material 
error  of  law,  misrepresentation,  and  fraud  In 
the  Issuance  and  procurance  of  the  patent 
are  well  pleaded,  then  the  trial  court  erred  In 
sustaining  the  demurrer.  The  demurrer  ad- 
mitted: That,  when  the  first  Muskogee 
Town-Site  Commission  was  appointed,  the  in- 
corporated town  of  Muskogee  and  the  school 
district  of  Muskogee  were  separate  bodies 
corporate,  representing  different  areas  and 
populations.  That  after  August  25,  1001,  no 
steps  were  ever  taken  to  acquire  title  t6  said 
block  under  the  sdiedules  of  March  24,  1900, 
and  May,  1900.  That  the  land  now  constltut- 
Ing  block  209  was  not  actually  occupied  or 
used  for  school  purposes,  and  had  never 
been  so  used,  but  was  thm  In  the  undisputed 
IMssession  of  plaintiff,  and  was  then  inclosed 
l>y  and  within  the  fence  surrounding  the  Jane 
Dolman  field.  That  the  failure  of  the  second 
Town-Site  Commission  to  hear  the  plalutitr, 
or  to  award  said  block  to  him,  was  based 
npon  a  gross  mistake  in  the  interpretation  of 
the  law.  That  the  only  provision  empowering 
the  Town-Site  Commission  to  award  and 
schedule  any  portion  of  the  said  townsite  of 
Muskogee  to  the  public,  to  the  city  of  Mus- 


kogee,  or  to  the  sdiool  district,  for  school 
purposes,  was  section  20  of  the  Creek  Allot- 
ment Agreement,  supra.  That  said  block 
was  occupied  by  no  school  or  Institution  of 
learning  on  March  8,  1900,  when  said  Creek' 
Allotment  Agrreemeut  was  signed,  nor  on 
March  1,  1900,  when  said  agreement  was 
ratified  by  Congress,  nor  on  May  25,  1901, 
when  said  agreement  was  ratified  by  the 
Creek  Nation,  nor  at  the  time  said  award  and 
schedule  was  made  by  said  commission,  nor 
at  the  time  said  schedule  was  approved  by 
the  Secretary  of  the  Interior,  and  had  never 
been,  at  any  such  times  or  prior  thereto,  oc- 
cupied by  any  school  or  institution  of  learn- 
ing, by  the  city  of  Muskogee,  or  the  school 
district  of  Muskogee;  all  of  which  facts,  both 
as  to  the  law  and  the  occupancy  of  said  block, 
were  well  known  to  said  Muskogee  Town- 
Site  Commission  at  the  time  said  award  and 
schedule  were  made,  and  were  also  well 
known  to  the  Secretary  of  the  Interior  at  the 
time  he  approved  said  schedule,  but  said 
block  209  was  so  awarded  and  scheduled  by 
said  Muskogee  Town-Site  Commission  with 
the  full  knowledge  that  their  action  in  so  do- 
ing was  In  violation  and  contravention  of 
law,  and  with  the  express  purpose  and  fraud- 
ulent intent  on  the  part  of  said  commission 
and  the  members  thereof  of  securing  the 
reservation  of  said  block  for  school  purposes 
and  of  permitting  and  enabling  the  city  of 
Muskogee,  In  violation  of  law,  to  secure  said 
block  for  school  purposes  for  much  less  than 
Its  fair  appralsable  value.  That  said  block 
209  was  not  separately  appraised  by  said 
second  Muskogee  Town-Site  Commission,  but. 
at  the  end  of  said  schedule  approved  August 
10,  1901,  the  following  appeared: 

Area  in  acres,  parks,  etc.,  66  acres  9  )20.00..  $1,120  00 
Area  In  acres,  cemeteries,  81  acres  @  |20.00..    1,820  GO 

That  before  this  plaintiff  had  learned  that 
said  schedule,  which  was  approved  August 
10,  1901,  had  been  made  or  approved,  the 
second  Muskogee  Town-Site  Commission  had 
been  abolished  by  the  Secretary  of  the  In- 
terior, and  the  Creek  Town-Site  Commission 
had  been  appointed  and  had  been  invested  by 
law  and  the  Instructions  of  the  Secretary  of 
the  Interior  with  authority  to  do  and  pet- 
form  all  acts  necessary  and  proper  under  the 
law  relative  to  the  town  site  of  Muskogee, 
and  that  the  acts  of  J.  W.  &vely,  the  Creek 
Town-Site  Commission,  and  the  Secretary  of 
the  Interior,  in  relation  to  the  schedule  ap- 
proved April  16,  1003,  were  each  and  all 
whoUy  unwarranted  in  law,  null,  and  void, 
and  were  based  upon  a  groes  mistake  and 
misapprehension  of  the  law,  the  facts  show- 
ing the  same  to  be  null  and  void  being  fully 
set  forth  in  the  petition. 

The  patent  shows  on  its  face  to  have  been 
Issued  to  the  trustees  of  the  school  district 
of  Muskogee,  Ind.  T.,  redting  that  the'  ap- 
praisement was  made  by  the  Town-Site  Com- 
mission appointed  under  the  Creek  Agree- 
ment, and  that  snch  commission  awarded  the 
same  to  said  trosteea   The  defendants'  daim 
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of  title  comes  nnder  section  20  of  the  Creek 
Allotment  Agreement,  whldi  provides  that  all 
schools  and  Institutions  of  learning  located 
In  Incorporated  towns  in  the  Creek  Nation 
may  purchase  lots  or  parcels  of  land  occu- 
pied by  them,  In  the  same  manner  and  upon 
the  same  conditions  as  Henry  Kendall  Col- 
lege, Nazareth  Institute,  and  Spauldlng  In- 
stitute. Under  this  section  the  schools  and 
institutions  of  learning  located  in  the  school 
district  of  Muskogee  could  purchase  lots  or 
parcels  of  land  occupied  by  them. 

It  is  alleged  that  block  209  was  not  occu- 
pied by  any  school  or  institution  of  learning 
during  any  of  the  times  mentioned  in  the 
petition,  and  the  Creek  Town-Site  Commis- 
sion so  found,  which  fact  was  well  known  to 
the  commission  at  the  time  of  the  award  and 
schedule,  and  was  also  known  to  the  Secre- 
tary of  the  Interior  at  the  time  of  approval, 
and  that  such  block  was  so  awarded  and 
scheduled  by  said  commission  with  the  full 
knowledge  that  their  action  in  so  doing  was 
In  violation  and  contravention  of  law,  and 
with  the  express  purpose  and  fraudulent  In- 
tent on  the  part  of  said  commission  and  thb 
members  thereof  of  securing  the  reservation 
of  said  block  for  school  purposes,  and  of 
permitting  and  enabling  the  city  of  Musko- 
gee, in  violation  of  law,  to  secure  said  block 
for  school  purposes  for  much  less  than  its 
fair  appralsabic  value. 

The  evidence  before  the  commission  on  the 
question  of  the  occupancy  of  said  block  by 
any  school  or  Institution  of  learning  at  or 
prior  to  the  award  and  schedule  is  slloit. 
The  Creek  Town-Site  Commission  found  that 
it  did  not  occupy  the  same.  If  It  did  not 
occupy  said  block,  then  under  section  20, 
supra,  it  did  not  have  a  preference  right  to 
the  same.  Wblle  all  reasonable  presump- 
tions must  be  indulged  in  to  support  the  de- 
cisions of  the  Interior  Department  and  the 
Town-Site  Commission  in  deciding  the  con- 
troversy and  issuing  the  patent,  yet  an  ex- 
amination of  the  evidence,  which  has  been 
attached  to  and  made  a  part  of  the  petition, 
leaves  it  very  doubtful  whether  there  was 
any  evidence  to  establish  the  material  point 
here  Involved;  but  the  petition  alleges,  and 
the  finding  of  the  Creek  Town-Site  Commis- 
sion shows,  a  want  of  occupancy,  and,  for 
the  purpose  of  testing  the  suttldency  of  the 
petition  by  demurrer,  such  facts  are  admit- 
ted; and  if  block  209  was  not  occupied  by 
any.  school  or  institution  of  learning,  then 
the  same  could  not  have  been  scheduled  to 
such  school  district,  but,  under  the  allega- 
tions of  the  petition,  should  have  been  award- 
ed to  Padgett.  The  case  at  bar  clearly  comes 
within  Mitchell  v.  Bell,  supra.  This  petition 
shows  that  the  plaintifl  has  availed  himself 
of  all  the  rights  he  had  before  the  officers 
of  the  Department  of  the  Interior  and  the 
Town-Site  Commissions;  and  that  he  has  per- 
formed every  requirement  of  law  and  the 


rules  regulating  the  acquirement  of  title  ap- 
plicable to  lots  within  the  city  of  Muskogee. 

We  therefore  conclude  that  the  petition 
states  a  cause  of  action,  and  the  court  erred 
in  sustaining  the  demurrer  to  the  same. 
There  are  numerous  questions  raised  by  the 
brief,  but,  in  the  view  we  take  of  this  case, 
it  Is  only  necessary  for  us  to  pass-  upon  this 
one  phase  of  the  petition. 

The  judgment  should  therefore  be  reversed^ 
and  the  cause  remanded. 

P£}R  CURIAM.    Adopted  in  whole. 


KEIXY  V.  ROBERTSON.    (No.  6159.) 

(Supreme  Ciourt  of  Oklahoma.    Sept.  19,  1916. 
Rehearing  Denied  Oct  10,  1916.) 

(Byllabu*  iy  the  Oo«rt,) 

1.  Fbaud  4s»13(2,8)  —  Falsi  Rbfbesekta- 

TIONS. 

The  second  paragraph  of  the  syUabi  in  Gar- 
vin V.  Barren,  27  Okl.  873,  113  Pac.  186.  36 
L.  R.  A.  (N.  S.)  862,  Ann.  Gas.  1012B,  744,  Is 
adopted  and  approved  herein. 

[Ed.  Note.— For  other  cases,  see  IVaud.  Cent. 
Dig-  H  4,  B ;  Dec  Dig.  «S=»13(2, 3).] 

2.  Fradd  «=»23— Falsi  Repbxsentations. 

A  vendee  in  the  exchange  of  real  estate  has 
a  right  to  act  on  the  positive  representations  of 
existent  material  facts  made  by  a  vendor,  even 
though  the  means  of  knowledge  were  open  t» 
him.  The  real  question  in  such  matters  is:  Was 
the  party  in  fact  deceived  by  the  false  represen- 
tations? "It  is  as  much  an  actionable  fraud, 
willfully  to  deceive  a  credulous  person  with  an 
improbable  story  as  it  is  to  deceive  a  cautious 
and  sagacious  person  with  a  plausible  one." 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  20,  23;   Dec.  Dig.  <S=323.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Blaine  County; 
James  R.  Tolbert,  Judge. 

Action  by  Thomas  F.  Robertson  against 
W.  R.  Kelly.  There  was  Judgment  for  the- 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Seymour  Foose,  Ed  Baker,  and  R.  C 
Brown,  all  of  Watouga,  for  plaintifl  in  error. 
A.  li.  Emery,  of  Watouga,  for  defendant  la. 
error. 


OALBBAITH,  0.  This  was  an  action  for 
damages  for  fraud  and  deceit  in  the  exchange- 
of  real  estate.  The  plaintiff  below,  lliomas- 
F.  Robertson,  after  the  formal  parts  of  his 
petition,  alleged  that  he  was  84  years  of  age 
and  had  been  totally  blind  for  the  past  30- 
years,  and  that  prior  to  the  times  hereinafter 
alleged  he  bad  known  the  defendant,  W.  R. 
Kelly,  for  5  or  6  years  privately  and  in  a. 
business  way,  and  that  during  a  part  of  that 
time  the  defendant  bad  been  president  of  the 
First  National  Bank  of  Watonga,  and  the- 
plaintiff  had  maintained  business  relations 
with  him  by  way  of  depositing  money  and 
borrowing  money,  and  the  transactions  had 
been  agreeable  and  satisfactory,  and  he  had. 
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come  to  tetSBiA  the  defendant  as  a  man  of 
honor  and  integrity  and  a  friend,  and  bad 
implicit  confld^ice  in  bim;  that  the  plaln- 
tlS  owned  320  acres  of  land  in  Blaine  coun- 
ty of  the  value  of  $5,700,  against  which  there 
was  a  mortgage  of  $3,200,  and  some  unpaid 
taxes  and  maturing  interest  on  the  mort- 
gage, amounting  to  $200,  and  charged: 

"That  on  November  12,  1008,  this  plaintiff  be- 
ing on  a  trade  of  said  described  real  esstaie  with 
B.  B.  Bridgeford  for  some  real  property  consist- 
ing of  a  certain  red  house  and  lot  situated  plain- 
tiff beUeves  on  lot  2,  block  73,  in  the  town  of 
Watonga,  was  is  the  defendant  s  office  when  the 
defendant  proposed  to  plaintiff  that  this  plaintiff 
trade  with  him  instead  of  with  the  said  B.  B. 
Bridgeford,  to  which  this  plaintiff  consented  if 
he  and  the  defendant  could  agree. 

"That  the  said  defendant  then  represented  as 
follows:  That  he  had  a  better  house  which  he  was 
building  just  west  of  the  said  red  house,  that  the 
main  building  of  the  said  house  was  16x24  feet, 
containing  three  rooms,  and  an  L  which  was 
14x16  feet,  and  a  lean-to,  and  that  the  said  real 
property  was  worth  the  sum  of  $2,000,  the  said 
property  being  lot  S,  block  73,  in  the  town  of 
AVatonga,  Blaine  county,  OkL,  which  the  de- 
fendant would  trade  for  the  land  of  the  plaintiff. 

"That  all  the  information  which  the  plaintiff 
bad  and  possessed  in  regard  to  said  property  was 
derived  from  the  above  said  representations 
made  to  him  by  the  defendant.  That  the  plain- 
tiff believed  without  hesitancy  or  doubt  that 
the  said  representation  was  a  statement  of  a  liv- 
ing, existing  fact,  and  that  the  said  property  was 
exactly  as  represented." 

It  is  alleged  that  the  plaintiff  and  defend- 
ant agreed  to  exchange  property,  and  that 
they  passed  their  respective  deeds,  the  plain- 
tiff conveying  the  farm  subject  to  the  mort- 
gage and  the  taxes  and  accruing  Interest  to 
the  defendant,  and  the  defendant  conveying 
the  town  property  to  the  plaintiff.  Again  It 
is  charged: 

"That  in  the  spring  of  1909,  the  plaintiff  dis- 
covered that  the  said  propertv  was  not  as  rep- 
resented to  him  by  the  defendant,  and  that  the 
representation  made  to  him  and  the  description 
of  the  said  property  were  false,  and  known  to  be 
false  by  the  said  defendant;  and  that  the  de- 
fendant, taking  advantage  of  this  plaintiff's 
blindness, -by  fraud  and  cheat,  willfully  misrep- 
resented the  said  lot  S  in  block  78  for  the  pur- 
pose of  beating  and  cheating  this  plaintiff  out 
of  the  titie  to  the  said  real  estate  then  owned 
by  him.  That  in  truth  and  in  fact  lot  3  in 
block  73,  in  the  town  of  Watonga,  is  as  fol- 
lows: That  the  said  red  house  is  a  better  bouse 
than  the  house  located  on  lot  3,  block  73 ;  that 
the  main  building  of  the  said  house  is  14x20 
and  contains  two  rooms,  and  the  L  is  12x12  feet, 
and  the  lean-to  8x12,  the  L  and  lean-to  being 
old  building,  and  that  the  said  property  was 
not  at  the  time  and  is  not  now  worth  to  exceed 
the  sum  of  $400." 

It  la  then  charged  that  by  such  fraud  and 
deceit  the  plaintiff  was  damaged  in  the  sum 
of  $1,600,  and  prayed  Judgment  for  that  sum, 
together  with  interest  thereon  from  Novem- 
l)er  11, 1908.  There  was  a  general  demurrer 
to  the  petition,  which  was  overruled.  The 
defendant  then  answered  by  way  of  a  gen- 
eral denial.  There  was  a  trial  to  the  court 
and  a  jury,  and  a  verdict  returned  for  the 
plaintiff  in  the  sum  of  $200.  A  motion  for 
new  trial  was  made  and  overruled  and  judg- 
ment entered  upon  the  verdict,  from  whidi 


an  appeal  has  been  prosecuted  to  this  court 
There  are  numerous  assignments  of  error 
set  out  in  the  petition  In  error,  but  it  seems 
only  necessary  to  examine  two  of  these, 
namely,  the  error  assigned  In  overruling  the 
demurrer  to  the  petition,  and  that  overruling 
the  demurrer  to  the  evidence  presented  at 
the  close  of  the  plaintiff's  evidence. 

[1]  The  issues  presented  In  this  case  are 
largely  Issues  of  fact,  since  the  law  control- 
ling is  statutory  and  is  settled  by  the  prior 
decisions  of  this  court  In  Garvin  v.  Ilarrell, 
27  Okl.  373,  at  page  375,  113  Pac.  186,  at 
page  187,  35  L.  R.  A.  (N.  S.)  862,  Ann.  Cas. 
1912B,  744,  the  rule  Is  announced: 

"The  rule  fixing  the  measure  of  proof  required 
to  establish  deceit  is  that  a  party  is  guilty  where, 
with  intent  to  induce  another  to  enter  into  a  con- 
tract he  makes  a  positive  assertion  which  is 
material  in  a  manner  not  warranted  by  his  in- 
formation, or  where  he  is  not  shown  to  have  had 
reasonable  grounds  for  believing  it  to  be  true, 
where  the  assertion  so  made  is  not  tme,  even 
though  believed  by  the  party  making  it  In 
such  a  case  the  definite  assertion  as  a  fact  of 
that  which  is  untrue  concerning  that  of  which 
the  party  has  no  knowledge  is  tantamount  to 
the  assertion  of  something  whidi  the  party 
knows  to  be  untrue.  Our  statute  on  this  matter 
is  clear  and  explicit"     , 

Section  908,  Rev.  Laws  1910,  reads: 

"Actual  fraud,  within  the  meaning,  of  this 
chapter,  consists  in  any  of  the  following  acts, 
committed  by  a  party  to  the  contract  or  with 
his  connivance  with  intent  to  deceive  another 
party  thereto,,  or  to  induce  him  to  enter  into  the 
contract: 

"First.  The  suggestion,  as  a  fact,  of  that 
which  is  not  true,  by  one  who  does  not  believe 
it  to  be  true. 

"Second.  The  {KMitive  assertion  in  a  manner 
not  warranted  by  the  information  of  the  person 
making  it,  of  that  which  is  not  true,  though  he 
believes  it  to  be  true. 

"Third.  The  suppression  of  that  which  is  true, 
by  one  having  knowledge  or  belief  of  the  fact. 

"Fourth.  A  promise  made  without  any  inten- 
tion of  performing  it;  or 

"Fifth.  Any  other  act  fitted  to  deceive." 

Section  905  reads: 

"Actual  fraud  is  always  a  qaestioh  of  fact" 

Section  993  reads: 

"One  who  willfully  deceives  another,  with  in- 
tent to  Induce  him  to  alter  his  position  to  his 
injury  or  risk,  is  liable  for  any  damage  which 
he  thereby  suffers." 

Section  994  reads: 

"A  deceit,  within  the  meaning  of  the  last  sec- 
tion, is  either:  First  the  suggestion,  as  a  fact 
of  that  which  is  not  true  by  one  who  does  not 
believe  it  to  be  tmej  second,  the  assertion,  as  a 
fact  of  that  which  is  not  true,  hy  one  who  has 
no  reasonable  ground  for  believing  it  to  be  true ; 
third,  the  suppression  of  a  fact  by  one  who  is 
bound  to  disclose  it  or  who  gives  information  of 
other  facts  which  are  likely  to  mislead  for  want 
of  communication  of  that  fact;  or,  fourth,  a 
nromise,  made  without  any  intention  of  perform- 
ing." 

[2]  The  questions  raised  by  the  demurrers 
set  out  in  the  assignments  under  considera- 
tion are  practically  the  same.  By  the  de- 
murrer to  the  petition  the  question  was: 
Were  facts  sufficiently  alleged  to  constitute 
a  cause  of  action  in  fbvor  of  the  plaintiff 
and  against  the  defendant,  and  by  Qie  demur- 
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rer  to  the  evidence  did  the  testimony  on  be- 
half of  the  plaintiff,  assuming  that  an  action- 
able wrong  was  sufficiently  pleaded,  tend  to 
support  the  allegations  of  the  petltl<»i7  If 
the  allegations  of  the  petition  disclosed  that 
In  the  exchange  of  the  property  the  defend- 
ant made  false  representations  as  to  the  val- 
ue and  description  of  the  property  with  the 
purpose  and  Intent  to  deceive  the  plaintiff 
and  to  Induce  him  to  make  the  exchange,  and 
that  the  plaintiff  believed  such  false  repre- 
sentations, and  relying  on  their  truthfulness 
was  Induced  thereby  to  make  the  exchange 
and  was  Injured  thereby,  then  an  actionable 
wrong  was  stated  and  the  demurrer  was 
properly  overruled,  and  likewise  the  demur- 
rer to  the  evidence  tending  to  support  the 
allegations  of  the  petition  was  properly  over- 
ruled. Prescott  V.  Brown,  30  Okl.  428,  120 
Paa  991.  It  does  not  matter  that  Bobertson 
acted  unwisely  or  Imprudently,  or  whether  he 
was  negligent  in  not  making  full  Investiga- 
tion as  to  the  size  of  the  building  and  its  con- 
struction, and  in  not  seeking  independent  ad- 
vice as  to  the  value  of  the  property.  The 
real  question  remains:  Was  he  deceived  by 
the  presentations  ot  Mr.  Kelly,  and  were 
these  representations  made  falsely  and  with 
Intent  to  deceive?  The  parts  of  the  petition 
hereinbefore  set  ont  disclose  that  but  one  an- 
swer can  be  returned  to  this  auestion.  The 
petition  clearly  charged  that  false  represen- 
tations were  made  to  Robertson  by  Kelly  as 
to  the  dimensions  of  the  bouse  and  the  value 
of  the  property,  and  that  he  was  deceived 
thereby,  and  that  relying  on  such  false  repre- 
sentations he  made  the  exchange  and  sustain- 
ed damages  in  an  amount  equal  to  the  differ- 
ence in  the  value  of  the  property  he  received 
and  the  value  of  such  property  If  it  had  been 
of  the  value  represented  by  Mr.  Kelly.  The 
evidence  of  the  plaintiff  tended  to  support  the 
allegations  of  his  petition.  It  was  therefore 
not  error  In  the  court  to  overrule  the  demur- 
rer thereto. 

Since  our  ttatate  declares  that  actual  fraud 
in  a  question  of  fact,  the  Issues  In  this  case 
were  questions  for  the  determination  of  the 
Jury.  The  testimony  in  behalf  of  the  plain- 
tiff tended  to  show  that  be  was  deceived  and 
defrauded  in  this  trade;  that  not  only  the 
value  of  the  town  property  he  received  In 
exchange  for  his  farm  was  much  less  than 
he  was  told  and  believed  it  to  be  at  the  time 
of  the  trade,  but  the  dimensions  of  the  house 
were  different  and  smaller  than  he  was  told 
and  believed  them  to  be.  It  is  true  that  the 
testimony  on  behalf  of  Mr.  Kelly  denied  any 
misrepresentations  as  to  the  value  of  the  de- 
scription of  the  property,  and  tended  to  show 
that  there  was  no  purpose  to  deceive  Mr. 
Robertson  in  the  trade,  and  that  as  a  matter 
of  fact  he  was  not  deceived  in  it,  but  was 
dealt  with  fairly ;  that  the  trade  was  sought 
by  Robertson;  that  he  was  in  default  In  the 
payment  of  the  Interest  due  upon  the  mort- 


gage on  his  land  and  the  taxes  were  delin- 
quent and  the  mortgagee  threatening  to  fore- 
close, and  he  was  in  fear  that  he  would  lose 
his  land,  and  that  this  exchange  was  greatly  ^ 
to  his  advantage;  that  his  equity  In  the  farm 
was  of  little.  If  any,  value  and  by  the  ex- 
change made  he  secured  a  little  home  In  town, 
free  of  Incumbrance;  that  Robertson  was 
perfectly  satisfied  with  his  trade  until  some 
6  or  8  months  after  It  was  made,  when  he 
learned  that  Kelly  had  disposed  of  the  land 
and  made  a  profit  thereon  of  $1,800,  then  he 
became  dissatisfied  with  his  trade  and  was 
advised  by  a  lawyer  that  he  could  get  a  lot 
of  money  by  suing  Kelly,  and  was  thereby 
Induced  to  commence  this  action.  However, 
the  Jurors,  under  the  established  procedure, 
are  the  triers  of  the  facts.  This  conflicting 
evidence  was  submitted  to  them  under  in- 
structions as  to  the  law  that  seem  to  be  fair. 
The  Jury  evidently  believed  the  testimony 
offered  In  behalf  of  the  plaintiff,  and  did  not 
believe  that  offered  in  behalf  of  the  defend- 
ant The  verdict,  being  supported  by  snfll- 
clent  evidence.  Is  conclusive  on  this  appeal. 

Wte  have  carefully  examined  the  other  as- 
signments of  error  urged  in-  the  brief,  but  do 
not  consider  them  of  suflldcnt  importance  to 
Justify  special  mention. 

Some  complaint  is  made  of  certain  instruc- 
tions the  court  gave  to  the  Jury.  However, 
no  proper  exceptions  were  saved  to  the  in- 
structions In  order  to  bring  them  here  for 
review. 

No  prejudicial  error  appearing  in  the  rec- 
ord, we  conclude  that  the  Judgment  appealed 
from  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


PEIARSON  et  al.  v.  GLEN  LDMBER  CO. 

(No.  6247.) 

(Supreme  Court  of  Oklahoma.     Feb.  8,  1918.) 

(Bylldbut  hy  the  Oowri.) 
1.  XTsuBT  <&=394,  138— Cbuwtki,  Mobtoaqes— 

FOBEOLOSDBJB    XS    CoUBT—PeNALTT— CREDIT 

oh  Note. 

Under  section  4416,  Snyder's  Compiled 
Laws  1009,  which  provides  that  when  a  mort- 
gagee has  commenced  foreclosure  of  a  chattel 
mortgage  by  advertisement,  if  it  is  made  to  ap- 
pear to  the  satisfaction  of  the  district  judge,  by 
the  affidavit  of  the  mortgagor,  that  he  has  a  legal 
counterclaim  or  other  valid  defense,  against  the 
whole  or  any  part  of  the  amount  claimed  to  be 
due, '  the  judge  may  enjoin  the  foreclosure  by 
advertisement,  and  direct  that  all  further  pro- 
ceedings for  foreclosure  be  had  in  a  court  prop- 
erly having  jurisdiction  of  the  subject-matter. 


rly 
ek, 


held,  that  when  the  mortgagor  satisfactorily 
shows  that  a  usurious  rate  of  interest  has  been 
charged  and  reserved  in  the  note,  secured  by  the 
mortgage,  this  constitutes  a  valid  defense  to  part 
of  the  amount  daimed  to  l>e  due.  And  that  the 
judge  must,  under  such  showing,  enjoin  foreclo- 
sure by  advertisement,  and  direct  all  further  pro* 
ceedings  for  foreclosure,  to  be  had  in  a  court 
having  jurisdiction  of  the  subject-matter,  where 
the  mortgagor  may  have  his  day  io  court,  and  be 
heard  on  his  defense,  before  being  deprived  of 
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hia  propertT>  And  farther  that,  U  nrarr  Is 
proven,  the  amount  actually  loaned  must  be 
credited  with  double  the  amount  of  the  interest 
charged  or  reserved  in  the  note. 

[Ed.  Note.— For  other  cases,  see  CsarT,  Cent. 
DiK.  M  195,  424:    Dec.  Dig.  «=s>&4,  188.] 

2.  iNJuncnoK  «=s>18»— Issuance  of  Wsnr— 

JUBIBDIOnOR— OOUNTT  JlTDOK. 

Article  7,.  {  12,  ot  the  Constitution  of  Ok- 
lahoma, is  broad  enough  to  authorize  the  county 
judge,  in  the  absence  of  the  district  judge  from 
the  county,  to  issue  writs  of  injunction  in  any 
matter  in  which  the  district  judge  himself  would 
be  authorised  to  issue  such  writs. 

[Ed.  Note.— For  other  cases,  see  Injunctloii, 
Cent  Dig.  i  311 ;    Dec.  Dig.  <8=>1S9.] 

8.  Chaitii.  Mobtoaobs  «s>260— Foucolosubb 

— PBOCBBDinOS  IH  COUBT. 

Where  there  has  been  a  showing  made  that 
the  mortgagor  has  a  legal  coimter<^im  or  other 
valid  defense  against  the  whole  or  any  part  of 
the  amount  claimed  to  he  due  under  a  chattel 
mortga$;e,  the  only  discretion  the  judge  has  is 
to  determine  whether  or  not  the  facts  pleaded 
constitute  a  legal  counterclaim  or  valid  defense 
against  the  whole  or  an;  part  of  the  debt.  And 
if  they  do  he  has  no  other  alternative  than  to 
grant  the  remedy  provided  by  section  4416,  Sny- 
der's Comp.  Laws  1909. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  628;   Dec.  Dig.  «ss256.] 

4.  Ghattkl  Mostqaocs  4e=>256— Fobxolosttbi 
m  CouBT— RiOHTs  or  Mobtoaoob— Tendkb. 
Where  the  mortgagor  is  entitled  to  the  ben- 
efit of  section  441B,  Snyder's  Comp.  Laws  1909, 
be  is  not  required  to  tender  to  the  mortgagee 
the  amount  admitted  to  be  due  or  to  offer  to  pay 
any  sum  that  may  be  ascertained  to  be  due,  be- 
fore availing  himself  of  the  benefit  of  this  stat- 
ute; for  to  require  this  would  be  to  render  the 
statute  nugatory,  and  in  many  Instances  deprive 
the  mortgagor  of  the  benefit  of  the  very  remedy 
the  statute  is  intended  to  aSord. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  628;  Dea  Dig.  «s>26e.] 

Commissioners'  Opinion,  £>lyialoa  No.  2. 
Error  from  District  Court,  Lincoln  County; 
C9iasi  B.  Wilson,  Jr.,  Judge. 

Action  b|y  J.  Ll  Pearsmi  and  another 
against  the  Olen  Lumber  Company,  a  cor- 
poration. Judgment  for  defendant,  and 
plalntUfs  bring  error.  Berersed  and  re- 
manded. 

P.  D.  Erwin  and  Walter  O.  Brwln,  both 
of  Wellston,  for  plaintiffs  in  error.  Ira  E. 
Billingslea,  of  Wellston,  for  defendant  In 
error- 

BRE7IT,  0.  The  plaintifts  In  error,  as 
plaintiffs  below,  commenced  this  action 
against  the  defendant  in  error,  as  defendant 
below,  to  enjoin  the  defendant  from  fore- 
closing a  chattel  mortgage  by  advertisement; 
and  asking  that  the  foreclosure  be  had  In  a 
court  having  Jurisdiction  of  the  subject-mat- 
ter. The  facts  that  are  material  to  a  cor- 
rect determination  of  this  case  are  that  the 
defendant  held  a  chattel  mortgage  against 
aU  of  the  personal  property  of  the  plalntlfTs, 
and  had  commenced  foreclosure  by  advertise- 
ment. Ttw  plaintiffs  filed  their  petition  in 
the  district  court  admitting  the  execution 
ot  the  note  and  mortgage,  but  alleging  that 


a  usurious  rate  of  interest  had  been  charged 
and  reserved  In  the  note,  and  pleaded  this 
as  a  legal  defense  against  the  collection  of 
a  part  of  the  amount  claimed  to  l>e  due  on 
the  mortgage.  The  petition  was  duly  veri- 
fied and  supported  by  affidavit  There  was 
also  an  affidavit  that  the  district  Judge  was 
absent  from  the  county.  Under  this  show- 
ing the  county  Judge  made  an  order  enjoin- 
ing the  defendant  from  foreclosing  the  mort- 
gage by  advertisement,  and  directing  that 
further  proceedings  for  the  foreclosure  of 
said  mortgage  be  had  in  a  court  havUig  Ju- 
risdiction of  the  subject-matter.  The  de- 
fendant demurred  to  the  petition,  which 
the  court  properly  overruled.  The  defend- 
ant then  answered,  among  other  things, 
pleading  that  the  plaintiffs  had  promised  to 
pay  the  amount  claimed  to  be  due  after  the 
same  had  matured;  and  also  that  the  plain- 
tiffs had  not  tendered  the  amount  they  ad- 
mitted was  due  the  defendant,  or  offered  to 
pay  any  amount  that  might  be  ascertained  to 
be  due.  There  were  a  number  of  motions 
filed  which  are  Immaterial  to  the  question 
involved  in  this  action.  On  May  27,  1913, 
the  district  Judge  entered  a  Judgment  and 
order  dissolving  the  injunction  issued  by 
.the  county  Judge,  on  the  ground  that  the 
Judge  of  the  county  court  was  without  Ju- 
risdiction In  the  premises.  And  from  this 
Judgment  and  order  the  plaintiffs  appeal  to 
this  court  We  think  the  court  erred  In  dis- 
solving the  injunction,  and  In  not  granting 
the  relief  prayed  for  in  the  petition. 

[1]  1.  This  action  was  brought  under  sec- 
tion 4416,  Snyder's  Compiled  Laws  1909,  and 
this  statute  is  plain,  clear,  and  unambiguous, 
and  provides  that: 

"A  mortgagee  of  personal  property,  when  the 
debt  to  secure  which  the  mortgage  was  executed 
becomes  due  may  foreclose  the  mortgagor's  right 
of  redemption  by  a  sale  of  the  property,  made  in 
the  manner  ana  upon  the  notice  prescribed  by 
the  article  on  pledge,  or  by  proceedings  under 
<svll  procedure:  Provided,  that  when  the  mort- 
gagee, his  agent  or  assignee,  has  commenced 
foreclosure  by  advertisement  and  it  shall  be 
made  to  appear  by  the  aflidavit  of  the  mortgagor, 
his  agent  or  attorney,  to  the  -satisfaction  of  the 
judge  of  the  district  court  of  the  county  where 
the  mortgaged  property  is  situated,  that  the 
mortgagor  has  a  legal  counterclaim  or  any  other 
valid  defense  against  the  collection  of  the  whole 
or  any  part  of  the  amount  claimed  to  be  due 
on  such  mortgage,  such  judge  may,  by  an  order 
to  that  effect,  enjoin  the  mortgagee,  his  agent  or 
assignee,  from  foreclosing  sncn  mortgage  by  ad- 
verttsemcnt,  and  direct  tnat  all  further  proceed- 
ings for  the  foreclosure  of  such  mortgage  be  had 
in  the  court  properly  having  jurisdiction  of  the 
subject-matter," 

And  under  the  showing  made  by  the  plain- 
tiffs that  usury  had  been  charged  and  re- 
served in  the  note  which  this  mortgage  was 
given  to  secure,  there  can  tie  no  question 
that  it  was  the  duty  of  the  court  to  enjoin 
the  foreclosure  of  the  mortgage  by  advertise- 
ment, and  direct  that  all  further  proceed- 
ings for  the  foreclosure  of  such  mortgage  be 
had  in  a  court  properly  having  Jurisdiction 
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of  the  subject-matter,  where  the  mortgagors 
might  set  up  their  defense,  and  have  their 
rights  adjudicated  before  being  deprived  of 
their  property.  They  were  entitled  to  show 
how  much  usury  had  been  charged  and  re- 
served in  this  note,  and,  if  they  proved  the 
transaction  was  usurious,  to  have  the  amount 
actually  loaned  credited  with  double  the 
amount  of  the  interest  so  charged  and  re- 
served;   for  the  statute  provides: 

"That  the  taking,  receiving,  reserving,  or 
charging,  a  rate  of  interest  greater  than  that 
allowed  b^  the  preceding  section  shall  be  deem- 
ed a  forfeiture  of  twice  the  amount  of  interest, 
which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be 
paid." 

The  intention  of  this  statute  Is  to  penalize 
the  lender  by  requiring  him  to  forfeit  and 
pay  to  the  borrower  "twice  the  amount  of  In- 
terest" he  has  exacted  of  the  borrower.  And 
if  it  should  turn  out  that  double  that  amount 
was  in  excess  of  the  principal  sum  loaned 
upon  the  note  remaining  unpaid,  the  plaln- 
tiSs  would  be  entitled  to  a  Judgment,  against 
the  mortgagee,  for  the  amount  of  that  excess. 

The  Dakotas  have  a  usury  statute  very 
similar  to  ours,  except  that  it  omits  the 
penalty  of  double  the  amount  of  usury  charg- 
ed or  reserved  in  a  note.  And  in  Waldner  t. 
Bowden  State  Bank,  13  N.  D.  604,  102  N.  W. 
169,  8  Ann.  Cas.  847,  In  construing  this 
statute  the  court  says: 

"The  latter  section  provide*  for  a  penalty  for 
usurious  transactions  under  two  independent 
conditions:  (1)  When  usury  rests  in  contract, 
and  has  only  been  charged ;  (2)  when  it  has  been 
paid.  In  cases  where  usury  has  been  charged 
and  not  paid,  and  the  usurer  brings  an  action 
upon  his  contract,  the  illegality  of  the  contract 
may  be  alleged  as  a  defense,  and,  if  proven,  the 
entire  interest  due  upon  the  contract  becomes 
forfeited,  and  no  recovery  ctm  be  had  upon  the 
contract,  except  as  to  the  principal  sum  loaned." 

That  usury  charged  in  a  note  but  not  paid 
may  be  pleaded  as  a  set-off,  In  a  suit  to  col- 
lect the  note,  seems  to  be  the  only  legitimate 
construction  that  can  be  placed  upon  this 
statute,  and  Is  In  harm(Miy  with  the  decisions 
of  the  conrtB,  having  statutes  similar  to  ours, 
that  have  passed  upon  this  particular  phase 
of  the  usury  law.  Farmers'  &  Merchants' 
National  Bank  of  Buffalo  v.  Dearlng,  91  U. 
S.  29,  23  L.  Ed.  196;  Ciazens'  National  Bank 
v.  Donnell,  195  U.  S.  369,  26  Sup.  Gt  49,  49 
L.  <Ed.  238;  McCarthy  v.  First  National 
Bank.  23  S.  D.  269,  121  N.  W.  853,  23  L.  B. 
A.  (N.  S.)  335,  21  Ann.  Cas.  437. 

The  foreclosure  by  advertisement  is  only 
contemplated  where  there  is  no  controversy 
between  the  parties  as  to  the  amount  due, 
and  where  the  mortgagor  has  no  counter- 
claim or  other  legal  defense  to  the  whole 
or  any  part  of  the  debt  But  where  there  is 
a  controversy  as  to  the  amount  due,  and 
the  mortgagor  makes  a  proper  showing  that 
he  has  a  counterclaim  or  other  legal  defense 
to  any  part  of  the  amount  claimed  to  be  due^ 


that  raises  an  issue  which  only  a  court  ot 
competent  Jurisdiction  can  determine.  And 
the  mortgagor  has  a  right  to  be  heard  oa 
this  issue,  and  to  have  his  day  in  court.  This 
statute  is  susceptible  of  no  other  construc- 
tion. 

[2]  2.  Again,  we  tblnk,  the  court  erred  In 
holding  that: 

"The  order  of  injunction  was  issued  by  the 
judge  of  the  county  court  without  jurisdiction  in 
the  premises." 

Article  7,  i  12,  of  the  Constltntlon  of 
Oklahoma,  provides  that: 

"In  the  absence  of  the  Judge  of  the  district 
court  from  the  county,  or  in  case  of  his  disquali- 
fication for  any  reason,  the  county  court,  or 
judge  thereof,  shall  have  power  to  issue  writs  of 
injunction  in  matters  about  to  be  brought  or 
pending  in  the  district  court" 

This  provision,  we  take  It,  was  not  put 
In  the  Constitution  'by  accident,  but  was  put 
there  with  a  view  of  eftectually  protecting 
and  safeguarding  the  rights  of  citizens; 
and  it  is  broad  enough  to  authorize  the  coun- 
ty Judge,  In  the  absence  of  the  district  Judge 
from  the  county,  to  Issue  writs  of  injunction 
In  any  matter  In  which  the  district  Judge 
himself  would  be  authorized  to  issue  such 
writs.  That  is  clearly  the  purpose  and  In- 
tention of  the  provision. 

[3]  3.  The  plaintiffs  In  the  case  at  bar 
were  clearly  entitled  to  the  relief  provided 
by  section  4416,  Snyder's  Compiled  Laws 
1909;  for,  where  there  has  been  a  satisfac- 
tory showing  made  that  "the  mortgagor  has 
a  legal  counterclaim  or  other  valid  de- 
fense, against  the  collection  of  the  whole 
or  any  part  of  the  amount  claimed  to  be 
due,  under  such  mortgage,"  it  Is  not,  as  the 
defendant  argues,  a  matter  of  discretion  with 
the  Judge,  as  to  whether  or  not  he  will  Issue 
the  writ;  but  the  only  discretion  he  has  la 
to  satisfy  himself  as  to  whether  or  not  the 
fticts  pleaded  constitute  a  legal  counterclaim 
or  valid  defense  to  the  whole  or  any  part  of 
the  amoimt  claimed  to  be  due  on  the  mort- 
gage. And  If  they  do,  he  has  no  other  alter- 
native than  to  grant  the  remedy  provided  by 
this  statute. 

[4J  4.  And  the  mortgagor  is  not  required, 
as  the  defendant  contends,  to  tender  the 
amount  admitted  to  be  due,  or  to  offer  to 
pay  any  balance  that  may  be  ascertained  to 
be  due,  under  the  mortgage,  before  he  is 
entitled  to  this  remedy.  If  that  were  true, 
the  effect  of  such  requirement  would,  In 
many  instances,  be  to  deprive  the  mortgagor 
of  the  benefit  of  this  remedy;  for  In  many 
Instances,  Just  as  In  the  case  at  bar,  the  mort- 
gagee already  has  all  the  property  that  the 
mortgagor  owns  covered  by  his  mortgage. 

We  recommend  that  the  Judgment  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

jpER  OUBIAM.    Ad(vted  In  whol& 
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CHICAGO,  R.  I.   &   P.  RT.  CO.  t.  RBIK- 
HABTetaL    (No.  0144.) 

(Supreme  Court  of  Oklahoma.    Jnne  20,  1916. 
Rehearing  Denied  Oct  10,  1916.) 

(Byllabui  by  the  Court.) 

1.  CABBIKBS  «S»31S(8)  —  NBaUGKNCK  «s>l  — 

What  GoNsnTUTES— Imjukies  to  Passen- 

0£BS— "ACTIONABI.E  NeOUOENCX." 

Three  essential  elements  are  necessary  to 
constitute  "actionable  negligence"  where  the 
wrong  is  not  will£ul  and  intentional,  namely : 
(1)  The  existence  of  a  duty  upon  the  part  of 
the  defendant  to  protect  the  plaintiff  from  in- 
jury ;  (2)  failure  of  the  defendant  to  perform 
that  duty;  (3)  injury  to  the  plaintiff  resulting 
from  such  failure.  The  evidence  in  this  case 
examined,  and  it  is  held  that  no  evidence  of 
primary  negligence  upon  the  part  of  the  com- 
pany is  shown  here. 

fE2d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1813;  Dec.  Dig.  «s>318(8);  Neg- 
ligence, Cent  Dig.  I  1;   Dec.  Dig.  <S=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Negligence.] 

2.  Hastes  and  Sebvant  ®=>332(5)— Injury 
TO  Passengeb— Neouoence  of  Conductob 
— Vebdiot. 

Where  the  negligence  complained  of  is  pri- 
marily attributable  to  the  agent  and  the  re- 
sponsibility of  the  principal  is  secondary  in  the 
sense  that  the  principal  has  committed  no  wrong 
but  under  the  law  is  accountable  for  the  con> 
duct  of  his  agent  they  both  may  be  sued  in  a 
■ingle  action,  but  a  verdict  exonerating  the 
agent,  must  necessarily  exonerate  the  princi- 
pal, for  the  principal  cannot  be  held  responsible 
for  an  act  of  the  agent  if  the  agent  has  com- 
mitted no  tort" 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (SentDlg.  8  1279 ;  Dec.Dig.  «=3332(5).] 

ComiDissloners'  Opinion.  Division  No.  8. 
Error  from  District  Court,  Atoka  (bounty; 
Robert  M.  Rainey,  Judge. 

Action  by  Robert  L.  Reinhart  and  another 
against  tbe  Chicago,  Rock  Island  &  Padflc 
Railway  Cllompany.  Jadgment  against  the 
railway  company,  and  it  brings  error.  Be- 
rersed  and  remanded. 

B.  J.  Roberts,  0.  O.  Blake,  and  W.  H. 
Moore,  all  of  El  Reno,  J.  O.  Gamble,  of  Des 
Moines,  la.,  K.  W.  Shartel,  of  Oklahoma  City, 
and  J.  G.  Ralls,  of  Atoka,  for  plaintiff  in  er- 
ror. D.  H.  Llnebaugb,  of  Atoka,  for  defend- 
ants in  error. 

HOOKER,  0.  The  evidence  here  Introducs 
ed  In  conformity  with  the  allegations  of  the 
petition  discloses  that  on  the  17th  day  of 
October,  1008,  the  plaintiff  Reinhart  boarded 
a  combination  train  of  the  defendant  com- 
pany at  Coalgate  for  the  purpose  of  being 
transported  as  a  passenger  to  Edwards,  Okl., 
and  upon  entering  the  coach  he  paid  to  the 
conductor,  one  Hughes,  his  fare;  that  this 
train  was  the  only  train  in  operation  that 
day  between  said  i)oint8,  and  that  when  the 
train  arrived  at  Wardvllle  about  8  o'clock  of 
that  day  the  plaintiff  inquired  of  the  conduc- 
tor. Hughes,  how  long  the  train  would  re- 
main there,  and  If  he  would  have  time  to  go 


up  to  the- business  part  of  Wardvllle  to  ob- 
tain a  lunch,  and  that  the  conductor  inform- 
ed him  that  the  train  would  remain  at  Ward- 
vllle for  a  period  of  45  minutes,  and,  relying 
upon  said  statement,  he  alighted  from  said 
train,  leaving  his  coat  on  the  seat  in  the  car 
which  he  had  occupied,  and  started  to  the 
business  portion  of  the  town,  which  was 
about  250  yards  from  the  depot;  that  the  road 
leading  from  said  train  to  the  business  part 
of  the  town  Is  in  the  same  general  direction, 
but  angles  from  the  railroad ;  and  that  when 
he  was  about  150  yards  from  the  coach  the 
engine  attached  to  the  train  gave  two  sharp 
blasts  of  the  whistle,  and  the  train  started 
to  move  in  the  general  direction  of  Edwards, 
and  that  the  plaintiff,  believing  it  was  leav- 
ing Wardvllle,  ran  diagonally  across  lots  for 
the  purpose  of  boarding  said  train ;  that 
when  he  approached  the  track  he  saw  two 
employes  of  the  company,  one  standing  upon 
the  top  of  a  box  car  and  the  other  upon  the 
rear  of  the  steps  to  the  passenger  coach  at- 
tached to  said  train;  that  the  plaintiff  at- 
tempted to  get  on  a  box  car  In  front  of  the 
passenger  coach,  and  was  thrown,  but  arose 
and  made  the  second  effort  which  resulted  In 
his  injuries.  The  evidence  further  discloses 
that  the  conductor  Hughes  was  not  upon  the 
train  at  the  time  of  the  accident  to  the  plain- 
tiff, and  that  It  was  not  the  Intention  of  those 
in  charge  of  the  train  to  remove  the  same 
from  Wardvllle,  but  to  back  In  upon  a  side 
track  in  order  that  a  passenger  train  might 
pass  at  said  place.  This  is  what  was  done 
at  that  time  and  place.  Under  the  allega- 
tions of  the  petition  and  under  the  instruc- 
tions of  the  court  this  case  was  submitted  to 
the  Jury  solely  upon  the  specific  allegations 
of  negligence  as  defined  In  instruction  No.  0, 
which  is  as  follows: 

"Gentlemen  of  the  Jury,  you  are  instructed 
that  in  this  action  the  specific  allegations  of 
negligence  recited  in  the  plaintiff's  petition  con- 
trol the  general  allegations,  and  the  plaintiff 
must  recover,  if  at  all,  upon  the  specific  allega- 
tions therein  contained.  The  court  instructs 
yon  that  the  specific  allegations  of  negligence 
are  that  the  defendant  company  are  negligent 
in  not  holding  the  train  46  minutes  at  Ward- 
vllle, and  that  the  employes  of  the  company 
were  negligent  in  leaving  Wardville  before  the' 
45  minutes  had  expired.  In  this  connection 
yon  are  instructed  that  before  the  plaintiff  can 
recover,  you  must  find  from  the  evidence  that 
these  specific  acts  of  negligence  must  have  oc- 
casioned the  injury,  and  that  these  acts  of  neg- 
ligence were  the  proximate  cause  of  the  injury. 

It  will  thus  be  seen  that  it  Is  claimed  that 
the  Injuries  received  by  the  plaintiff  were 
caused  by  the  negligence  of  the  defendant 
company  and  its  employ^  in  failing  to  hold 
said  train  at  Wardvllle,  where  plaintiff 
alighted,  a  period  of  45  minutes,  as  plaintiff 
was  informed  would  be  done,  and  the  court, 
ta  Its  imttruction  aforesaid,  told  the  Jury 
that  before  they  could  find  for  the  plaintiff, 
they  must  believe  from  the  evidence  that 
these  specific  acts  of  negligence  occasioned 
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the  Injaiy  and  were  tbe  proximate  caase 
thereof.  In  other  words,  the  jury  must  find 
from  the  evidence  that  the  company  and  Its 
employes  failed  to  do  what  they  Informed  the 
plaintiff  they  would  do;  that  is,  that  they 
muut  find  from  the  evidence  that  the  conduc- 
tor Informed  the  plaintiff  that  the  train 
would  remain  at  Wardvllle  for  a  period  of 
45  minutes,  and  they  must  further  And  from 
the  evidence  that  it  was  tbe  intention  of  tbe 
company  and  its  employes  to  move  said  train 
therefrom  at  the  time  of  the  injury  to  the 
plaintiff,  and  before  the  expiration  of  the 
aforesaid  45  minutes.  The  Jury  under  this 
evidence  were  authorized  to  find  that  the 
conductor  told  the  plaintiff  that  the  train 
would  remain  at  WardviUe  45  minutes,  but 
under  this  evidence  tbe  Jury  were  not  justi- 
fied in  finding  that  It  was  the  intention  of 
tbe  company  or  its  employes  to  remove  the 
train  from  Wardville  at  tbe  time  of  the  in- 
jury, for  all  the  evidence  is  to  the  contrary. 
The  physical  facts  demonstrate  that  tills  was 
not  their  Intention.  The  conductor  whose 
duty  and  business  it  was  to  manage  the  train 
was  not  on  tbe  train,  as  he  would  have  been, 
liad  it  Intended  to  have  left  Wardvllle;  in 
fact  there  is  not  any  evidence  that  supports 
the  theory  of  the  plaintiff  that  the  train  In- 
tended to  leave  Wardvllle  at  this  particular 
time,  and  the  verdict  of  the  Jury,  finding  tills 
to  be  true,  is  not  based  upon  tb»  evidence, 
but  upon  conjecture  or  suspicion,  which  is 
insufficient  to  sustain  a  verdict.  See  Ingram 
et  al.  V.  Dunning,  Case  No.  4852,  159  Fac. 
927,  not  yet  offldally  reported. 

[1]  Tbe  question  which  first  presents  it- 
self in  this  case  is  whether  there  is  any 
primary  negligence  upon  the  part  of  the  com- 
pany. This  court  has  often  said  that  to  con- 
stitute actionable  negligence,  where  the 
wrong  is  not  willful  and  intentional,  three 
essential  elements  are  necessary:  (1)  The 
existence  of  a  duty  upon  tbe  part  of  the  de- 
fendant to  protect  the  plaintiff  from  injury ; 
(2)  failure  of  tbe  defendant  to  perform  that 
duty;  (3)  Injury  to  the  plaintiff  resulting 
from  such  failure. 

[2]  In  this  case  it  must  be  held  tliat.  If  the 
.plaintiff  here  alighted  from  the  train  at 
Wardville  for  the  purpose  of  obtaining  a 
lunch  some  yards  from  the  depot  with  tbe 
consent  of  the  company  and  knowledge  on 
the  part  of  the  conductor,  the  relation  of 
carrier  and  passenger  still  existed  between 
the  plaintiff  and  tbe  company  here.  That  be- 
ing true,  the  company  owed  to  him  the  duty 
of  protecting  blm  In  the  movements  of  its 
train.  When  tbe  train  started  to  move  from 
the  depot  at  Wardville  for  the  purpose  of 
backing  into  the  switch,  the  plaintiff  was  in 
a  place  of  safety;  neither  the  company  nor 
its  employ6i  had  any  reason  to  anticipate 
that  the  plaintiff  would  leave  a  place  of  safe- 
ty and  voluntarily  IniperU  himself  by  at- 
tempting to  board  a  moving  train  when  be  bad 
been  informed  that  the  train  would  not  leave 
Wardvllle  for  45  minutes.    Ho  duty  to  him 


was  violated  in  the  movement  of  that  train, 
for  he  was  then  in  no  peril,  and  It  could 
not  have  been  assumed  when  the  train  . 
started  that  he  would  subsequently  place  him- 
self in  that  condition.  It  Is  and  was  a  well- 
known  fact  that  in  the  operation  of  trains 
of  this  character  much  switching  and  moving 
of  the  train  is  required  at  the  various  sta- 
tions along  the  line  of  railroad,  and  the 
plaintiff  was  at  least  as  well  presumed  to 
know  this  fact  as  tbe  railroad  company  was 
to  anticipate  that  the  plaintiff  would  imagine 
that  the  train  was  to  depart  from  WardvUle. 
As  we  view  this  record,  we  cannot  see  any 
evidence  of  primary  negligence  here. 

If  there  be  any  negligence  attributable  to 
the  company,  the  same  is  due  to  tbe  fact  that 
the  conductor  informed  the  plaintiff  that  the 
train  would  remain  at  Wardville  45  minutes, 
and  that  tbe  conductor  attempted  to  remove 
the  same  before  tbe  expiration  of  that  period 
of  time;  and,  under  this  theory  of  the  case 
the  negligence  complained  of  is  primarily  at- 
tributable to  the  conductor  In  charge  of  the 
train.  The  railroad  company  itself  is  not 
charged  with  any  specific  act  of  omission  or 
commission ;  tbe  right  of  tbe  plaintiff  to  re- 
cover being  dependent  solely  upon  the  doc- 
trine of  respondeat  superior.  And  it  is  said 
in  the  case  of  C,  R.  I.  &  P.  Ry.  Co.  T.  Austin, 
43  Okl.  698,  144  Pac.  1070: 

"The  rule  seems  to  be  that,  for  an  injury 
caused  by  the  negligence  of  an  employe  oot  di- 
rected or  ratified  by  his  employer,  the  employ^ 
is  liable  because  he  committed  the  act  which 
caused  the  injury,  while  the  employer  is  liable, 
not  as  if  the  act  was  done  by  himself,  but  be- 
cause of  the  rule  of  law  which  holds  the  mas- 
ter responsible  for  the  negligent  act  of  his  serv- 
ant, committed  while  the  servnnt  Is  acting  with- 
in the  general  scope  of  his  employment,  and 
engaged  in  his  master's  business." 

In  the  case  at  bar  the  responsibility  of 
Hughes  is  primary.  He  Is  responsible  he- 
cause  he  committed  the  wrongful  or  negli- 
gent act,  that  is,  he  informed  the  plaintiff 
that  the  train  would  remain  at  Wardville  45 
minutes,  and  he  directed  the  movement  <^ 
the  train  as  claimed  by  the  plaintiff,  which 
Indicated  that  the  train  was  leaving  Ward- 
ville before  the  expiration  of  said  time.  The 
responsibility  of  the  railroad  company  is  sec- 
ondary in  the  sense  that  it  lias  committed,  it- 
self, no  wrong,  but  under  the  law  is  held  ac- 
countable for  the  conduct  and  act  of  its 
agent,  and  in  the  case  of  Bradley  v.  Rosen- 
thal, 154  Cal.  420,  97  Pac.  876,  129  Am.  St. 
Rep.  171,  the  Supreme  Court  of  California 
said: 

"While  both  ma^  be  sued  in  a  single  action, 
a  verdict  exonerating  the  agent  must  necessari- 
ly exonerate  the  principal,  since  the  verdict 
exonerating  the  agent  is  a  declaration  that  he 
has  committed  no  wrong,  and  tbe  principal  can- 
not be  responsible  for  the  agent  if  the  agent 
has  committed  no  tort." 

Also  in  N.  O.  &  N.  B.  Ry.  Co.  v.  Jopes,  142 
U.  S.  18,  12  Sup.  Ct  109,  35  L.  Ed.  919,  It  Is 
said; 

"If  the  immediate  actor  is  free  from  responsi- 
bility because  his  act  was  lawfuL  can  liis  em- 
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plover,  one  taking  no  direct  part  in  die  trans- 
action, be  held  responsible?  Suppose  we  elim- 
inate the  employg,  and  assume  a  case  in  which 
the  carrier  has  no  servants,  and  himself  does 
the  work  of  carriage;  should  he  assault  and 
wound  a  passenger  in  the  manner  suggested  by 
the  instruction,  it  is  undeniable  that  if  sued 
as  an  individual  he  would  be  held  free  from  re- 
sponsibility, and  the  act  adjudged  lawful.  Can 
it  be  that  if  sued  as  a  carrier  for  tlie  same  act 
a  different  rule  obtains,  and  he  be  held  liable? 
Has  he  broken  his  contract  of  carriage  by  an  act 
which  is  lawful  in  itself,  and  which,  as  an  in- 
dividual, he  was  justified  in  doing?  Tlie  ques- 
tion carries  its  own  answer;  and  it  may  be 
generally  affirmed  that  if  an  act  of  jan  employe 
be  lawful,  and  one  which  he  is  justified  in  do- 
ing, and  which  casts  no  personal  responsibilit? 
upon  him,  no  respontibili^  attaches  to  the  em- 
ployer therefor." 

In  tbe  t»se  of  Doremus  v.  Boot,  23  Wash. 
710,  63  Pac.  672,  64  U  E.  A.  649,  the  Supreme 
Court  of  Washington,  said: 

"Where  a  fireman  was  injured  in  a  collision 
owing  to  a  train  conductor  failing  to  obey  his 
orders,  and  he  sued  the  railroad  and  the  con- 
ductor jointly,  and  a  verdict  was  rendered 
agninst  the  railroad  company,  nothing  being 
said  about  the  conductor,  and  the  court  entered 
judgment  in  favor  of  the  conductor,  it  was  er- 
ror to  enter  judgment  against  the  railroad, 
since,  if  the  conductor  was  not  negligent,  the 
railroad  could  not  be  liable,  and  the  judgment 
in  favor  of  the  conductor  operated  as  an  estop- 
pel in  favor  of  the  railroad." 

See,  ajBO,  cases  cited  43  OkL  698,  144  Pac. 
1070. 

Tbe  record  discloses  In  the  Instant  case 
that  the  Jury  returned  a  verdict  In  favor  of 
the  defendant  Hughes,  who  was  tbe  con- 
ductor In  charge  of  the  train  In  question,  and 
whose  acts,  if  any,  constituted  tbe  negligence 
of  the  company,  and  tbat  the  ixay  at  tbe 
same  time  returned  a  verdict  against  tbe 
company. 

It  was  error  to  render  a  judgment  against 
tbe  company  upon  this  verdict  of  the  jury, 
'  and  this  cause  Is  therefore  reversed  and  re- 
manded. 

PER  CURIAM.    Adopted  in  whole. 


FARMERS'  STATE  BANK  OF  JEFFERSON 

V.  JORDON.    (No.  6177.) 
(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

(Syllahu*  hy  the  Oourt.) 

1.  Tbial  €=>150 — Deuubreb  to  Evidence. 

Where  the  evidence  introduced  by  the  plain- 
tiff in  a  cause  when  viewed  in  its  strongest  as- 
pect, admitting  all  the  facts  which  the  evidence 
in  the  slightest  degi«e  tends  to  prove,  and  all 
the  inferences  and  conclusions  which  may  rea- 
sonably and  logically  be  drawn  from  it,  fails  to 
establish  the  plaintiff's  case,  it  is  tbe  duty  of 
the  trial  court  to  sustain  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dlis.  SS  346-348 ;  Dec.  Dig.  <g=»150.] 

2.  ESTOFFEL  «=»04(1)— SrCJENCE— OONDUOT. 

Tbe  evidence  in  this  case  examined,  and  held 
insofficient  to  establish  estoppel  either  by  silence, 
or  by  declarations  and  conduct 

(Ed.    Note.— For   other   cases,   see   Estoppel, 
Cent  Dig.  8  247 ;    Dec.  Dig.  «=»94(1).] 


Commissioners'  Opinion,  Dlviedon  No.  6. 
Error  from  County  Court,  Grant  County: 
J.  W.  Bird,  Judge. 

Action  by  John  Jordon  against  tbe  Farm- 
ers' State  Bank  of  Jefferson,  for  conversion 
of  personal  property.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed, 
with  directions. 

Parker  &  Simons,  of  Enid,  for  plaintiff  in 
error.  Sam  P.  Ridings,  of  Medford,  for  de- 
fendant In  error. 

HATSON,  C  The  defendant  In  error, 
John  Jordon,  brought  an  action  in  the  coun- 
ty court  of  Grant  county  against  tbe  plaintiff 
in  error.  Farmers'  State  Bank  of  Jefferson, 
seeking  to  recover  $243.70  for  the  conversion 
of  certain  wheat  grown  by  one  J.  S.  Streets 
and  upon  which  tbe  defendant  In  error  bad 
a  chattel  mortgage.  The  material  facts  as 
shown  by  the  witnesses  of  defendant  in  error 
are  as  follows:  On  August  2,  1912,  J.  S. 
Streets  owed  the  Farmers'  State  Bank  of 
Jefferson  $1,600.  The  said  J.  S.  Streets  on 
that  date  executed  a  mortgage  to  said  bank 
covering  wheat  to  be  raised  on  the  farm 
owned  by  defendant  In  error.  The  plaintiff 
in  error  filed  this  mortgage  for  record  August 
S,  1912.  On  August  20,  1912,  the  said  J.  S. 
Streets  owed  defendant  In  error,  John  Jor- 
don, $700  for  two  years'  farm  rent,  and 
agreed  to  execute  a  chattel  mortgage  on  tbe 
wheat  to  be  grown  on  the  farm  owned  by 
the  defendant  In  error,  which  was  the  same 
wheat  that  tbe  said  Streets  had  mortgaged 
to  the  plalntifl  In  error  on  August  2,  1912. 
The  defendant  In  error  and  Streets  went  to 
Medford  together  and  went  to  the  Farmers' 
State  Bank,  and  after  they  had  arrived 
there  Streets  and  Jordon  agreed  between 
themselves  tbat  Streets  Should  give  Jordon 
a  mortgage  on  tbe  wheat  They  thereupon 
requested  one  Ed  Qulgley,  who  was  cashier 
of  the  plaintiff  In  error  bank,  to  draw  up 
said  mortgage.  Qulgley  wrote  the  mort- 
gage and  signed  the  same  as  a  witness. 
Qulgley  said  nothing  about  the  mortgage 
held  by  the  plaintiff  in  error  which  was  of 
record.  Defendant  in  error  testified  that 
Qulgley  said  he  was  drawing  up  the  mort- 
gage so  Jordun  would  be  sure  and  get  his 
money.  The  defendant  In  error  filed  this 
mortgage  for  record  August  21,  1912,  and 
left  the  state,  be  having  been  in  tbe  vicinity 
of  Medford  for  the  last  two  months  and 
found  out  tbat  tbe  plaintiff  In  error  held  a 
mortgage  on  the  wheat  which  had  been  filed 
for  record  prior  to  tbe  mortgage  held  by  him. 
After  discussing  tbe  matter  with  both  the 
plaintiff  in  error  and  Streets,  but  coming 
to  no  definite  arrangement,  Jordon  permitted 
the  plaintiff  in  error  to  have  the  wheat 
harvested  and  battled  into  tbe  elevator, 
without  protest.  The  wheat  was  sold  and 
the  plalntifl  in  error  collected  the  proceeds. 
Thereupon  the  defendant  In  error  brought 
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thl8  action  for  conversion  of  the  wheat. 
Plaintiff!  in  error  in  its  answer  filed  a  general 
denial,  and  as  a  defense  set  up  its  mortgage. 
Defendant  in  error  filed  Ms  reply,  which  con- 
tained a  general  denial,  and  alleged  that  the 
defendant  in  error  took  his  mortgage  "on 
account  of  the  solicitation,  procurement,  and 
consent"  of  the  plalntilt  in  error,  "and  on 
account  of  the  representation  of  plaintiff 
in  error  "that  said  property  so  Included  in 
such  mortgage  was  free  and  unincumbered 
at  the  time  he  took  said  mortgage,"  and  for 
such  reason,  the  plaintiff  in  error  was  estop- 
ped to  assert  and  claim  ttiat  it  held  any 
mortgage  upon  sold  protJerty  superior  to  the 
mortgage  of  defendant  In  error. 

After  the  evidence  had  been  introduced  by 
defendant  in  etror,  plaintiff  in  error  demur- 
red to  the  evidence,  which  demurrer  was  by 
the  trial  court  overruled,  and  an  exception 
was  saved  by  plaintiff  in  error.  TMe  trial 
proceeded,  and  the  Jury  rendered  a  verdict 
in  favor  of  defendant  in  error,  and  Judg- 
ment was  rendered  thereon.  From  this 
judgment  the  Farmers'  State  Bank  brings 
error,  setting  up  six  assignments  of  error. 

It  is  necessary  to  notice  but  one  assignment 
as  it  is  decisive  in  this  case.  'Did  the  trial 
court  err  in  overruling  the  demurrer  to  the 
evidence  of  the  plaintiff  Introduced  at  the 
trial?    We  tlilnk  the  court  did  so  err. 

[1]  In  a  long  line  of  eases  our  court  has 
held  that  a  demurrer  to  the  evidence  admits 
all  the  facts  which  the  evidence  in  the  slight- 
est degree  tends  to  prove,  and  all  the  infer- 
ences and  conclusions  which  may  logically 
and  reasonably  be  drawn  from  the  evidence ; 
some  of  the  more  recent  cases  being  Marshall 
Mfg.  Ca  r.  Dickerson  et  al.,  155  Pac.  224; 
Eoff  V.  Lair,  156  Pac.  186;  Anderson  v. 
Kelley  et  al.,  166  Pac.  1167. 

[I]  Taking  this  line  of  cases  aa  our  guide 
we  are  forced  to  the  conclusion  that  there 
was  no  evidence  Introduced  in  this  case  to 
sustain  a  verdict  for  the  plaintiff.  The  the- 
ory upon  which  a  recovery  was  sought  was 
that  the  bank  by  its  acts  and  conduct  was 
estopped  to  set  up  its  mortgage  as  a  prior 
lien.  In  Bragdon  v.  McShea,  26  Okl.  36,  107 
Pac.  016,  our  court  has  in  paragraph  3  of 
the  syllabus  defined  what  is  necessary  to 
constitute  "estoppel  by  silence,"  in  these 
words: 

"In  order  for  the  silence  of  a  party  to  consti- 
tute an  estoppel  against  him,  it  must  have  oc- 
curred under  such  circumstances  as  to  have  made 
it  his  imperative  duty  to  speak,  and  the  party 
in  whose  favor  the  estoppel  is  invoked  must  have 
been  misled  into  doing  that  which  be  would  not 
have  done  but  for  such  silence." 

In  WUliams  ▼.  Purcell,  46  Okl.  488,  145 
Pac.  1151,  our  court  has  in  the  third  para- 
graph of  the  syllabus  laid  down  ttiis  rule: 

"Ii!stoppels  operate  only  between  parties  and 
privies,  and  the  party  who  pleads  an  estoppel 
must  be  one  who  has,  in  good  faith,  been  misled 
to  his  injury." 


In  Friar  ▼.  McOIlbray,  46  Okl.  697,  146 
Pac.  581,  our  court  in  the  second  paragraph 
of  the  syllabus  lays  down  the  rule  relating 
to  "estoppels  by  declaration"  as  follows: 

"In  order  that  a  person  may  be  estopped  by 
Us  declarations  or  conduct,  be  must  have  knowl- 
edge of  the  purposes  of  the  inquiry,  in  response 
to  which  his  statement  was  made,  and  of  the 
interest  of  the  person  claiming  the  estoppel." 

In  this  case  the  court  quotes  with  approval 
the  language  of  the  court  in  Martin  v.  Zel- 
lerbach,  38  Gal.  300,  99  Am.  Dec.  365,  which 
defines  the  essential  elements  of  estoppel  as 
foUowa:     ' 

"When  Invoked  in  respect  to  the  title,  •  •  • 
to  constitute  an  estoppel  it  must  appear:  First, 
that  the  party  making  the  admission,  by  his  dec- 
larations or  conduct,  was  apprised  of  the  true 
state  of  his  own  title ;  second,  that  he  made  the 
admission  (b^  his  declaration  or  conduct)  with 
the  express  intention  to  deceive,  or  with  such 
careless  or  culpable  negligence  as  to  amount  to 
constructive  fraud;  third,  that  the  other  party 
was  not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  of  all  convenient 
*  *  *  means  of  acquiring  such  knowledge  by 
the  use  of  ordinary  diligence;  and,  fourth,  that 
be  relied  directly  upon  such  admissions,  and  will 
be  Injured  by  aUowing  its  truth  to  be  disproved." 

Measured  by  these  authorities  the  evi- 
dence in  its  strongest  aspect,  in  this  case, 
admitting  all  the  facts  which  the  evidence  In 
the  slightest  degree  tends  to  prove,  together 
with  all  the  Inferences  and  conclusions  that 
can  reasonably  or  logically  be  drawn  from  it, 
fails  to  prove  a  case  of  estoppel.  Quigley, 
merely  because  he  was  the  bank  cashier,  was 
not  under  the  Imperative  duty  to  speak,  when 
asked  to  fill  out  a  mortgage  for  another. 
Jordon  was  not  misled  to  bis  injury.  He 
was  no  better  off  with  the  mortgage  than  he 
would  have  been  without  it.  The  former 
mortgage  had  been  on  file  tor  15  days.  It 
was  not  shown  tliat  be  was  destitute  of  all 
convenient  means  of  acquiring  such  knowl- 
edge by  the  use  of  ordinary  diligence.  We 
therefore  conclude  that  the  trial  court  erred 
in  overmling  the  demurrer  to  the  plaintiff's 
evidence  at  the  trial  of  the  cause. 

The  judgment  of  the  trial  court  is  revers- 
ed and  remanded,  with  directions  to  the  trial 
court  to  dismiss  the  case  with  prejudice  at 
the  cost  of  the  defendant  in  error. 

PEB  CURIAM.   Adopted  in  whole. 


NEW   TOBK  PLATE   GLASS   INS.  CO.   ▼. 

WBIGHT.    (Na  6736.) 
(Supreme  Court  of  Oklahoma.    Sept.  28,  1916.) 

(ByttaTHu  by  the  Otmrt.) 

TbiaIi  4s»160— DunrsBEB  to  Evidenck. 

Where  tlie  evidence  introduced  by  the  plain- 
tiff in  a  cause,  when  viewed  in  its  strongest  as- 
spect,  admittiog  all  the  facta  which  the  evidence 
in  the  slightest  degree,  tends  to  prove,  and  all 
the  inferences  and  conclusions  which  may  rea- 
sonably and  logically  be  drawn  from  it,  fails  to 
establish  the  plaintiff's  case,  it  is  the  duty  of 
the  trial  court  to  sustain  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent, 
Dig.  H  346-348;  Dec.  Dig.  «=>150.] 
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Commlssionera'  Opinion,  Dlvialcm  No.  6. 
Error  from  District  Court,  Washita  Connty; 
James  R.  Tolbert,  Judge. 

Action  by  tbe  New  York  Plate  Glass  In- 
surance Company  against  C.  H.  Wrigbt,  doing 
business  as  tbe  G.  H.  Wrigbt  Dry  Goods  Com- 
pany, for  damages.  Judgment  for  defoidant, 
and  plaintiff  brings  error.    Affirmed. 

Swan  0.  Burnette,  of  Cordell,  for  plaintiff 
In  error.  Masslngale  &  Duff,  of  Cordell,  for 
defendant  in  error, 

HAYSON,  0.  The  New  York  Plate  Glass 
Insurance  Company  brought  suit  against  G. 
U.  Wright,  doing  business  as  C.  H.  Wright 
Dry  Goods  Company,  for  damages,  claiming 
that  O.  H.  Wrigbt  as  tenant  of  a  certain 
store  building  negligently  broke  a  plate  glass 
window  which  the  New  York  Plate  Glass 
Insurance  Company  had  Insured,  stating  in 
the  petition  that  after  settling  the  loss  with 
the  owner,  by  replacing  tbe  glass  at  an  ex- 
pense of  $60,  the  owner  had  assigned  the 
claim  to  the  company.  C.  H.  Wrigbt  filed  a 
general  denial,  and  the  cause  was  tried  to  a 
Jury.  At  the  close  of  tbe  plaintiffs'  testi- 
mony tbe  defendant  Interposed  a  demurrer 
to  tbe  evidence,  which  was  sustained  by  tbe 
trial  court  and  an  exception  saved  by  the 
plaintiff.  The  plaintiff  in  error,  plaintiff  in 
the  trial  court,  brings  error. 

The  only  assignment  of  error  urged  Is 
that  tbe  trial  court  erred  In  sustaining  the 
defendant's  demurrer  to  tbe  plaintiffs'  evi- 
dence at  the  trial.  The  contention  is  without 
merit.  The  acts  of  negligence  set  up  in  plain- 
tiffs' petition  In  the  trial  court  was  as  fol- 
lows: 

"That  in  ooerating  tbe  awning  or  attachment 
thereto  on  the  front  of  said  building,  he  care- 
lessly and  negligently  threw  the  iron  or  crank, 
used  to  raise  and  lower  the  said  awning,  against 
the  said  plate  glass  in  the  front  of  said  Dnild- 
ing,  and  thereby  broke  and  damaged  one  of  the 
large  plate  glass  fronts  in  said  building." 

The  testimony  relative  to  negligence  viewed 
in  its  most  favorable  light  la  substantially 
this:  That  on  tbe  27th  day  of  B^tember 
the  plate  glass  was  broken  by  defendant  O. 
H.  Wright;  that  It  was  broken  by  O.  H. 
Wright,  tenant  of  the  store  building,  while 
raising  or  lowering  tbe  awning  in  front  of 
the  building;  that  tbe  apparatus  for  raising 
and  lowering  tbe  awning  was  defective  and 
was  known  to  be  defective  by  Wright;  that 
the  owner's  agent  sent  to  fix  np  the  store 
building  for  Wright's  occupancy  had  attempt- 
ed to  repair  It,  but  without  success,  and  call- 
ed Wright's  attention  to  its  condition  and 
warned  bim  to  exercise  care  in  raising  and 
lowering  tbe  awning ;  that  the  crank  was  lia- 
ble to  slip  off  and  break  the  glass ;  that  the 
following  day  the  glass  was  broken.  Three 
witnesses  testified  that  upon  inquiring  of 
Wright  as  to  bow  it  was  broken  he  said  "that 
the  crank  accidentally  slipped  off  the  gudgeon 
as  he  brought  it  around  and  went  throngb 
tbe  window."    The  testimony  shows  that  aft- 


er the  glass  was  broken  tbe  owner  of  tbe 
building  sent  a  man  around  to  repair  tbe  ap- 
paratus for  raising  and  lowering  the  awning, 
and  it  was  found  in  a  very  bad  condition,  and 
was  subsequently  repaired. 

The  evidence  shows,  when  viewed  in  its 
most  favorable  light,  merely  that  an  Injury 
had  been  suffered  by  accidental  means.  It 
whoUy  falls  to  show  negligence,  but  upon  tbe 
contrary  affirmatively  shows  that  the  injury 
was  caused  by  accidental  means.  Negligence 
Is  an  affirmative  fact  to  be  established  by  the 
evidence.  It  cannot  be  presumed.  In  C.,  R. 
I.  &  P.  Ry.  Co.  V.  Duran,  38  Okl.  719,  134 
Pac.  878,  this  court,  in  tbe  second  paragraph 
of  the  syllabus,  lays  down  this  rule: 

"(a)  Where  there  is  no  evidence  reasonably 
tending  to  show  that  such  party  sought  to  be 
charged  was  guilty  of  negligence,  it  is  error 
for  uie  trial  court  to  cubmlt  such  issue  to  the 
jury." 

Is  there  any  evidence  here  which  reason- 
ably tends  to  show  that  the  defendant  was 
guilty  of  negligence?  Our  court  has  repeated- 
ly held  that  tbe  mere  fact  one  sustains  an  in- 
jury to  his  person  or  property  is  not  of  it- 
self sufficient  to  carry  with  it  a  presumption 
of  negligence.  Some  of  the  recent  cases  are 
C,  R.  I.  &  P.  Ry.  Co.  v.  Foltz,  154  Pac.  519; 
C,  R.  I.  &  P.  Ry.  Co.  V.  Nagle,  154  Pac  607; 
C,  R.  I.  &  P.  Ry.  Co.  V.  Tate,  156  Pac.  1182. 

What  have  we  In  this  case,  aside  from  the 
fact  that  an  Injury  was  sustained,  that 
would  tend  in  any  degree  to  establish  negli- 
gence, upon  tbe  part  of  defendant  in  erro'r, 
Wright,  of  which  the  plaintiff  in  error  can 
complain?  Tbe  plaintiff  In  error  is  in  the 
same  position  here  as  the  owner  of  the  build- 
ing, its  assignor,  would  be  bad  be  been  plain- 
tiff In  the  trial  court.  Plaintiff  In  error  urg- 
es that  because  Wright  was  informed,  by  the 
agent  of  the  owner  of  the  bnlldlng,  of  the  da* 
fectlve  condition  of  the  apparatus  used  in 
lowering  and  raising  the  awning  and  was 
warned  to  be  careful  in  operating  such  appa- 
ratus, and  the  fact  that  tbe  crank  did  slip 
off  the  gudgeon  and  broke  the  glass.  Is  suf- 
ficient to  infer  negligence  upon  the  part  of 
Wright.  This  kind  of  reasoning,  we  fear, 
when  carried  to  its  conduslon,  would  lead  us 
to  some  absurd  positions,  and  would  place 
too  great  a  burden  upon  a  party  charged 
with  negligence. 

"Negligence,"  as  defined  by  our  court  in 
Prickett  v.  Sulzberger  A  Sons  Co.,  157  Pac. 
367,  "is  defined  to  be  the  want  of  ordinary 
care  by  one  owing  tbe  duty  of  sndi  care  to 
another." 

Wright  owed  only  tbe  duty  to  tbe  owner 
of  the  building  to  exercise  "ordinary  care" 
not  "extra  care"  or  "great  care."  There  is 
no  evidence  in  the  record,  aside  from  tbe  in- 
jury itself,  that  would  tend  to  show,  or  by 
which  it  might  be  Inferred,  that  Wright  fail- 
ed to  exercise  such  care  as  a  reasonable  and 
prudent  person  would  exercise  under  like  or 
similar  circumstances.  But,  upon  tbe  con- 
trary, the  only  evidence  relative  ,to  the  in- 
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Jury  BhowB  It  was  an  accident  for  wblch  the 
defendant  In  error  could  not  be  beld  respon- 
sible. 

Having  carefully  considered  the  evidence 
Introduced  In  this  case,  we  conclude  that  such 
evldoace,  when  viewed  in  Its  most  favorable 
light  admitting  all  the  facts  which  the  evi- 
dence In  the  slightest  degree  tends  to  prove, 
together  with  all  the  Inferences  and  conclu- 
sions wblch  may  reasonably  and  logically  be 
drawn  from  it,  falls  to  establish  the  plain- 
tltFs'  case,  and  the  trial  court  properly  sus- 
tained the  demurrer  to  the  plaintiffs'  evi- 
dence.   The  case  Is  therefore  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


ILLINOIS  LIFE  INS.  CO.  v.  ROQERS  et  al. 

(No.  7717.) 
(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

(SyUabui  ty  the  Court.) 

1.  HOUEBTEAD     €=>32— NXCKSSITT     OT     OOOU- 
PANCT. 

A  purchase  of  a  homestead  within  the  statu- 
tory limits  as  to  quantity  and  value  with  the 
intention  in  good  faith  of  presently  residing  on 
it  or  residing  thereon  as  soon  as  Bome  tempo- 
rary obstacle  to  such  residence  can  be  removed 
or  some  necessary  preparation  for  the  same  can 
be  made,  is  equivalent  to  actual  occupancy  of 
the  residence,  and  said  property  is  exempt  from 
lien,  levy,  or  forced  sale. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §f  40-43;    Dee.  Dig.  «=s»32.] 

2.  Homestead  «=>57{3)— Evidence, 

The  evidence  in  this  case  examined,  and  the 
same  is  held  to  show  that  the  property  in  ques- 
tion was  not  subject  to  plaintiff's  claim,  and 
the  judgment  of  the  trial  court,  sustaining  a  de- 
mnrrer  thereto  is  hereby  approved. 

[Bd.  Note. — For  other  eases,  see  Homestead, 
Cent  Dig.  {  85;   Dec.  Dig.  «8=>57(8).] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge. 

Action  by  the  Illinois  Life  Insurance  Com- 
pany against  Stephen  Rogers  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Joseph  D.  Mitchell,  of  Pawhuska,  for  plaln- 
tlflfs  in  error. 


HOOKER,  C.  This  is  an  action  instltnted 
by  the  plaintiff  In  error  against  Stephen 
Rogers  and  wife,  Frances  Rogers,  to  subject 
certain  property  to  the  satisfaction  of  a  judg- 
ment and  execution  held  and  owned  by  the 
plaintiff  In  error  against  Frances  Rogers. 
Onie  plaintiff  alleges  the  recovery  of  said  judg- 
ment, that  the  same  is  still  unpaid,  and  that 
execution  has  been  Issued  thereon,  which 
was  returned  by  the  sheriff,  "No  property 
found,"  and  it  is  alleged  that  after  the  ren- 
dition of  said  judgment,  the  defendant  Fran- 
ces Rogers  bought  the  property  Involved  here 
with  her  own  money  and  caused  the  same 
to    be   conveyed   to   her   husband,    Stephen 


Rogers,  for  the  purpose  of  defeating  the 
plaintiff  In  the  collection  of  this  debt  The 
answer  of  the  defendants  discloses  that  the 
property  Is  owned  and  occupied  by  them  as  a 
homestead,  and  that  they  Intended  to  use 
and  occupy  the  same  as  such  at  the  time  they 
purchased  it,  and  as  soon  after  the  pur- 
chase as  they  could  improve  it  they  move4 
upon  said  property,  and  have  used  the  same 
from  that  time  until  now  as  a  homestead, 
and  it  is  further  contended  that  the  wife 
was  Indebted  to  the  husband  In  a  large  sum 
of  money,  and  In  order  to  secure  part  pay- 
ment thereof  she  conveyed  said  property  to 
her  husband.  Upon  these  Issues  this  cause 
came  on  for  trial  In  the  lower  court,  and  at 
the  conclusion  of  the  plaintiff's  evidence  the 
trial  court  sustained  a  demurrer  to  the  evi- 
dence, and  rendered  a  judgment  in  favor  of 
the  defendants  in  error,  to  reverse  which  an 
appeal  is  had  to  this  court 

From  an  examination  of  the  evidence  we 
arc  not  able  to  say  that  the  court  committed 
any  error  to  the  prejudice  of  the  plaintiff  In 
error  in  sustaining  this  demurrer.  All  of  the 
evidence  here  shows  that  the  wife  was  in- 
debted to  the  husband,  and  In  order  to  pay 
a  part  of  said  Indebtedness  she  caused  said 
property  to  be  conveyed  to  him,  although  it 
was  paid  for  by  her  with  her  own  money. 
The  evidence  further  shows  that  it  was  the 
intention  of  the  parties  at  the  time  they  pur- 
chased this  property  to  occupy  the  same  as 
a  homestead,  and  that  they  did  move  there- 
on as  soon  as  the  property  was  ready  for 
occupancy. 

[1]  We  are  aware  that  this  court,  in  Laurie 
V.  Crouch,  41  Okl.  689, 139  Pac.  304,  has  held 
that  the  bare  intention  to  create  a  bome  on 
a  vacant  lot  at  some  future  time,  unaccom- 
panied with  actual  occupancy  of  the  lot,  Is 
not  sufficient  foundation  upon  which  to  base 
a  claim  of  homestead  exemption  against  an 
execution,  but  it  also  states  that  where  there 
is  a  fixed  intention  by  the  owner  of  a  lot  to 
presently  occupy  It  as  a  home,  accompanied 
with  overt  acts  which  clearly  manifest  such 
Intention,  such  as  setting  up  buildings  or 
repairing  a  house  thereon  for  occupancy,  fol- 
lowed by  actual  moving  therein,  without 
nnreasonable  delay,  it  might  have  the  effect, 
at  least  in  equity,  of  impressing  the  home- 
stead character  so  as  to  render  the  property 
exempt  as  against  claims  arising  prior  to  ac- 
tual occupancy  by  the  family.  In  this  state 
a  man  who  is  the  head  of  a  family  has  the 
right  to  purchase  a  homestead.  In  fact. 
It  is  his  duty  to  purchase  a  homestead  for 
his  family,  and  if  his  fancy  or  his  judgment 
leads  him  to  buy  a  piece  of  property  which 
needs  improving,  it  would  be  a  harsh  rule 
of  law  that  would  deny  him  the  right  to  Im- 
prove his  property  for  the  convenience  of 
his  family. 

[2]  The  facts  in  this  case  show  that  this 
property  was  purchased  for  a  homestead,  and 
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that  immediately  after  the  irarchaae  improve- 
menta  were  made  with  the  fixed  Intention 
upon  the  part  of  the  parties  to  occupy  it  as  a 
homestead  as  soon  as  the  improvements  were 
completed.  Tbere  was  no  unreasonable  de- 
lay.   In  21  Cyc.  478,  It  Is  said: 

"Nevertheless,  in  some  states  a  homestead 
may  be  created  by  intention  prior  to  actual  oc- 
cupancy, when  it  appears  that  the  owner  is  en- 
titled to  the  esemption  as  the  bead  of  the  fami- 
ly. •••  So  also  where  Intended  improve- 
ments and  occupancy  are  prevented  by  litiga- 
tion, or  the  intended  occupation  is  interrupted 
by  illness  in  the  claimant  a  family  and  the  in- 
tent to  occupy  is  evidenced  by  some  act  tend- 
ing to  show  such  intent,  there  may  still  be  a 
claim  of  homestead,  and  such  is  the  case  where 
land  is  purchased  as  a  residence  to  be  occu- 
pied by  the  claimant  as  soon  as  an  outstanding 
tenancy  ends,  where  he  subsequently  carries 
out  his  intention." 

In  28  Tex.  av.  App.  123,  66  S.  W.  891, 
Foley  V.  Holtkamp,  it  is  said : 

"A  homestead  may  be  created  by  intention 
prior  to  actual  occupancy,  when  it  appears  that 
the  owner  is  entitled  to  the  exemption  as  the 
head  of  a  familj,  and  that  this  intention  has 
been  manifest  by  such  acts  as  amount  to  rea- 
sonably sufficient  notice  of  that  intention;  the 
Durpose  of  the  law  being  to  require  such  open 
evidence  of  this  intention  as  will  prevent  the 
nee  of  this  ri(ht  as  a  shield  for  fraud.  * .  *  * 
In  Cameron  v.  Gebhard,  86  Tex.  610,  22  S.  W. 
1083,  34  Am.  St.  Bep.  832,  it  is  said:  The  in- 
tention thus  to  appropriate  the  property  shall 
not  ouly  be  found  in  the  mind  of  the  party, 
but  should  be  evidenced  by  some  unmistakable 
acts,  showing  an  intention  to  carry  out  such 
design,  or  some  sufficient  reason  should  be  giv- 
en why  this  intention  was  not  demonstrated 
by  such  acts.'  In  this  case  this  general  rule  is 
announced:  'From  these  decisions  it  is  apparent 
that  intention  is  almost  the  only  thh>g  that  may 
not  be  disposed  with  in  some  state  of  case; 
and  it  follows  that  this  intention  in  good  faith 
to  occupy  is  the  prime  factor  in  ^eiuring  the 
benefits  of  the  CTemption.  Preparation  •  •  • 
is  bnt  the  corroborating  witness  to  the  dec- 
laration of  intention,  the  safeguard  against 
fraud,  and  an  assurance  of  the  bona  fides  of  the 
declared  intention  of  the  party.'  Justice  Brown 
in  the  sable  opinion  says  further:  'But  the 
placing  upon  the  premises  tmhewn  logs  for  the 
pnipose  of  erecting  thereon  the  humblest  cabin, 
with  a  bona  fide  intention  to  occupy  as  soon 
as  the  cabin  can  be  built,  secures  the  right' 
Questions  of  this  sort  most  frequently  arise 
where  the  claimant  has  bouaht  uniioprovM  prop- 
erty for  the  purpose  of  a  nome.  In  such  case 
the  declared  purpose  for  which  the  property  was 
bou|;ht  is  necessarily  a  potent  factor  in  eatab- 
lishmg  the  exeniption.  But  we  can  perceive  no 
difference  in  principle  between  such  a  case  and 
this.  Here,  while  it  is  true  the  vacant  property 
was  acquired  years  before  the  controversy  arose, 
and  at  a  time  when  appellee,  being  unmarried, 
was  not  entitled  to  the  exemption,  yet,  after  all, 
it  is  not  the  purchase  for  the  purpose  which  se- 
cures the  exemption,  but  the  intention  formed 
at  a  time  when  the  party  has  a  right  to  the 
exemption,  and  evidenced  by  the  requisite  acts. 
The  absence  of  these  acts  of  preparation,  or  a 
failure  to  promptly  follow  them  by  occupancy 
and  use,  may  be  accounted  for;  and,  in  measur- 
ing the  reasonableness  of  the  excuse,  all  the 
circumstances  mar  be  looked  to  by  the  jury. 
The  presence  of  legal  obstacles  forbidding  oc- 
cupancy or  further  preparation  haji  been  hdd  to 
excuse  these  otherwise  requisite  acts,  and  per- 
mits bona  fide  intention,  coupled  with  dedara- 
tions,  to  secure  the  right." 


See  Gardner  t.  Douglass,  64  Tex.  76; 
Gallagher  v.  Keller,  87  Tex.  472,  29  S.  W. 
647;  White  v.  Wadllngton,  78  Tex.  159,  14 
S.  W.  296;  Hardin  v.  Neal,  32  Tex.  Civ. 
App.  335,  74  S.  W.  334.  In  17  Neb.  3G8,  22 
N.  W.  767,  in  the  case  of  Hanlon  v.  Pollard, 
the  Supreme  Court  of  Nebraska  said: 

"A  head  of  a  family  without  a  homestead, 
purchasing  a  _  piece  of  property  within  the 
homestead  limit  as  to  quantity  and  value,  with 
the  bona  fide  purpose  and  intention  of  residing 
thereon  as  a  permanent  homestead^  but  who  is 
temporarily  prevented  from  occupying  the  same 
by  reason  of  the  unexpired  term  of  a  tenant 
thereon,  existing  at  the  time  of  such  purchase, 
or  other  transient  cause,  and  who  does  enter 
and  reside  upon  the  same  wittiin  a  reasonable 
time,  and  with  unnecessary  delay,  and  continue 
to  reside  thereon,  will  take  the  same  free  of 
the  lien  of  a  judgment  existing  at  the  time  of 
such  purchase,  or  which  may  be  rendered  pre- 
vious to  the  actual  occupancy  or  residing  on 
such  homestead." 

Under  a  liberal  construction  of  the  home- 
stead  law — and  it  must  be  conceded  that  this 
law  should  be  liberally  construed  in  favor 
of  the  people  for  whose  protection  it  was 
enacted — it  must  be  held  that  a  purchase  of 
a  piece  of  land  within  the  statutory  limits 
aa>to  quantity  and  value  with  intention  in 
good  faith  of  presently  residing  on  it,  or 
residing  -on  It  as  soon  as  some  temporary 
obstacle  to  such  residence  can  be  removed 
or  some  necessary  preparation  for  the  same 
can  be  made,  is  equivalent  to  actual  occu- 
pancy of  the  residence,  and  said  property 
is  exempt  from  Uen,  levy,  or  forced  sale. 
In  the  above  view  we  have  but  followed  the 
law  as  expressed  by  the  Supreme  Court  of 
Kansas,  Iowa,  New  Hampshire,  Kentucky, 
and  Illinois.  See  Edwards  v.  Fry,  9  Kan. 
417;  Monroe  t.  May,  9  Kan.  466;  Gilwortb 
V.  Cody,  21  Kan.  702. 

We  are  therefore  of  the  opinion  that  the 
blal  court  did  not  commit  any  error  in  sus- 
taining a  demurrer  to  this  evidence,  and  the 
Judgment  of  the  lower  court  Is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


WITHBRSPOON  v.  SMITH  et  aL 

(No.  7664.) 

(Supreme  Court  of  Oklahoma.    Sept.  26,  1916.) 

(Byllabut  ly  the  Oowrt.) 

Apfkal  and  Errob  €=a764(3)— AssiaifiisirrB 

OF  Ekbob— Necebsitt. 
Errors  occurring  duHng  the  trial  cannot  be 
considered  by  the  Supreme  Court,  unless  the 
ruling  of  the  trial  court  upon  the  motion  for 
new  trial  is  assigned  for  error  in  the  Supreme 
Court. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8086;  Dec.  Dig.  <S=i> 
754(3).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatcbett,  Judge. 

Action   by    Lizzie    Smith    against   Frank 
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Hickman  and  otben.  Judgment  for  plain- 
tiff, and  defendant  X  O.  Witherspoon  brings 
error.     Affirmed. 

Porter  Newman,  of  Durant,  for  plaintiff 
in  error.  H.  O.  Mechem,  of  Ft  Smith,  Ark., 
for  defendants  in  error. 

EDWARDS,  C.  This  is  an  action  brought 
by  Lizzie  Smith  against  Frankle  Ulckman,  F. 
A.  Handlin,  aa  trustee  for  the  First  National 
Bank  of  Ft.  Smith,  Ark.,  and  J.  G.  Wither- 
spoon, upon  a  note  secured  by  a  real  estate 
mortgage. 

The  defendant  bank  filed  its  answer  and 
cross-petition  setting  up  notes  and  a  mortgage 
upou  the  same  real  estate.  The  defendant 
Witherspoon  filed  his  answer,  alleging  that 
be  was  a  purcliaser  of  the  real  estate,  and 
denied  owing  a  portion  of  the  Indebtedness 
claimed  by  the  bank.  The  judgment  was  for 
the  plaintiff  in  the  amount  prayed  for,  and 
for  the  defendant  Handlin  as  trustee  of  the 
First  National  Bank  of  Ft  Smith,  for  the 
full  amount  of  the  indebtedness  claimed  by 
it,  from  which  Judgment  the  defendant  With- 
erspoon appeals. 

The  petition  in  error  does  not  assign  the 
overruling  of  the  motion  for  new  trial  as 
error.  This  court  has  repeatedly  held  that 
errors  occurring  during  the  trial  cannot  be 
considered  by  this  court,  unless  a  motion  for 
new  trial  has  been  made  by  the  complaining 
party  and  acted  upon  by  the  tirial  court 
and  its  ruling  assigned  as  error  in  the  Su- 
preme Court  Kee  y.  Park  et  al.,  82  Okl. 
802,  122  Pac.  712;  Stinch-Comb  v.  Myers,  28 
Okl.  597,  115  Pac.  602;  St  U  &  S.  F.  Ry. 
Co.  T.  Leake  et  al.,  34  Okl.  77, 123  Pac.  1125; 
Nidiffer  v.  Nidiffer,  44  Okl.  218,  144  Pac. 
350;  Maddox  t.  Barrett,  44  OkL  101,  143 
Pac.  673;  Avery  et  aL  T.  Hays,  44  Okl.  71, 
144  Pac.  624. 

There  being  nothing  presented  by  the  rec- 
ord for  this  court  to  review,  the  cause  is 
affirmed. 

PER  OCRIAU.    Adopted  in  whoI& 


JONES  V.  RBSER  et  aL     (No.  7672.) 
(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

(ByUatm*  ly  th«  Oomrt.) 
1.  DoMiciLB  «ss>l,  10—  RKQmsms— "Resi- 

DBNCK." 

The  residence  of  a  man  having  a  family 
which  he  maintains  is  prima  fade  where  the 
family  dwells,  and  a  man's  acta  and  conduct 
are  more  to  be  considered  in  determining  the 
change  of  residence  than  any  mere  declarations 
of  intent ;  and,  when  the  question  of  residence  or 
Donresidence  is  doubtful,  the  question  should  be 
so  determined  as  will  best  secure  the  rights  of 
creditors  and  others  having  dealings  with  such 
party. 

[Ed.  Note.— For  other  cases,  see  I>omicile, 
Cent  Dig.  H  1.  89;   Dec.  Dig.  «a»l,  10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Residence.] 


2.  DoHiciLB    «=»!  —  REQuiarrM  —  "Rem- 

nSNCK." 

The  term  "residence"  means  a  settled  or 
fixed  abode  of  a  character  indicating  perma- 
nency, at  least  for  an  indefinite  time.  It  signi- 
fies  a  party's  permanent  home  and  principal  es- 
tablishment to  which,  whenever  he  is  absent  he 
has  the  intention  of  returning. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  {  1 ;  Dec.  Dig.  <S=»1.J 

3.  Pbockss  «=»140— Sebviob— Rktubn— "Res- 

inENCB." 

The  return  of  the  sheriff,  which  recites  that 
a  certified  copy  of  the  summons  was  left  with 
defendant's  wife,  at  his  usual  place  of  residence, 
makes  out  a  prima  facie  case  of  residence. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  SS  202-206 ;  Dec.  Dig.  <3=9l4U.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  Superior  Court,  Garfield  County ; 
James  B.  Culllson,  Judge. 

Action  by  Mrs.  Lewis  Jones  against  Charllft 
H.  Reser  and  others.  Judgment  for  defend- 
ant Frank  McVicker  on  his  motion  to  vacate 
judgment,  and  plaintiff  brings  error.  Re- 
versed, with  InstructionB  to  dismiss  motiona 
filed  by  defendant 

Adam  S.  Garis,  of  Enid,  for  plaintiff  In 
error.  Geo.  D.  Wilson  and  M.  C.  Garberi 
both  of  EaiA,  tor  defendants  in  error. 

MATHEWS,  C.  The  plaintiff  in  the  triial 
court  will  be  designated  as  plaintiff  here,  and 
the  defendant  Frank  McVicker  aa  defendant 
here. 

On  January  8,  1913,  plaintiff  obtained  a 
Judgment  against  defendant  Frank  McVicker 
and  several  other  defendants  in  an  action  to 
foreclose  a  real  estate  mortgage.  An  order  of 
sale  was  issued  and  said  proi>erty  sold,  and, 
there  being  a  deficiency  Judgment,  an  execu- 
tion was  Issued  and  levied  upon  certain  real 
property  belonging  to  defendant  Frank  Mc- 
Vicker. This  property  was  duly  advertised 
and  sold,  and  thereupon  said  defendant  ap- 
peared specially  and  filed  objection  to  the 
confirmation  of  sale,  and  also  moved  to  set 
said  judgment  aside  upon  the  alleged  ground 
that  no  legal  servloe  was  had  upon  him. 

The  service  of  process  upon  defendant  In 
the  original  action  was  had,  aa  shown  by  the 
sheriff's  return,  "by  leaving  a  certified  copy 
of  the  summons  for  defendant  with  his  wife 
at  his  usual  place  of  residence  In  Garfield 
county,  Okl."  Judgment  was  entered  hy  de- 
fault 

It  appears  from  the  affidavits  and  oral  evi- 
dence introduced  at  the  hearing  upon  the  mo- 
tions that  defendant,  with  his  wife  and  chil- 
dren, had  resided  at  716  West  Oklahoma  Ave., 
Enid,  Okl.,  for  quite  a  while  (the  exact  time 
not  being  disclosed  by  the  evidence)  before 
the  sheriff  left  the  summons  for  defendant 
with  hhs  wife  at  this  place  on  the  11th  day 
of  May,  1912.  It  further  appears  that  from 
about  the  last  of  February  or  the  first  of 
March,  1912,  the  defendant  spent  most  of  his 
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time  on  a  farm  owned  by  bim  near  Crescent, 
In  Logan  county,  which  he  claimed  at  the 
bearing  was  his  residence  at  all  times  after 
tbe  date  last  mentioned  above.  At  the  time 
be  went  out  to  said  farm  be  took  some  bed- 
ding for  himself  and  feed  for  bis  stock,  and 
bis  wife  and  children  also  went  out  to  tbe 
farm  shortly  afterwards.  How  long  they 
stayed  there  the  evidence  does  not  disclose, 
but  the  evidence  does  show  that  within  a 
month  she  and  tbe  children  were  again  living 
at  their  old  home  in  Bnid,  but  It  is  claimed 
by  defendant  that  they  had  taken  up  their 
actual  residence  with  him  on  his  farm  and 
bad  returned  to  Enid  to  send  their  children 
to  school,  and  that  she  and  the  children  again 
returned  to  the  farm  in  Logan  county  as  soon 
as  the  school  term  closed.  It  was  further 
shown  that  defendant  was  frequently  seen 
in  EMd  after  the  date  he  claimed  to  have 
taken  up  his  residence  in  Logan  county,  but 
at  tbe  hearing  be  claimed  that  on  these  occa- 
sions he  had  returned  to  Enid  either  on  busi- 
ness or  to  visit  bis  family. 

The  trial  court  found  in  favor  of  defend- 
.  ant  upon  the  issue  joined  on  the  motion  to 
vacate  tbe  judgment,  but  we  are  unable  to 
agree  with  his  conclusions.  As  a  whole,  the 
evidence  upon  tbe  part  of  the  defendant  Is 
very  vague,  indefinite,  and  unsatisfactory, 
and  the  claim  of  residence  In  Logan  county 
at  tbe  time  the  summons  was  left  with  his 
wife  In  Enid  appears  to  be  a  mere  subterfuge 
in  an  endeavor  to  evade  the  results  of  the 
Judgment  taken  against  bim.  There  were 
several  defendants  in  tbe  suit,  and  all  of 
them  defaulted.  Tbe  action  was  a  suit  upon 
a  note,  and  for  tbe  foreclosure  of  a  mortgage. 

The  property  named  in  the'  mortgage  was 
duly  sold  under  an  order  of  sale,  and  it  was 
not  until  other  property  of  defendant  was 
levied  on  to  make  tbe  deficiency  did  defend- 
ant file  bis  motion  to  vacate  tbe  judgment, 
which  was  about  two  years  afterwards. 

[1]  It  is  said  in  Schultz  v.  Barrows  et  aL, 
8  Okl.  297,  56  Pac.  1053: 

"It  was  declared  in  Keith  v.  Stetter,  25  Kan. 
70,  that  the  residence  of  a  man  having  a  family 
which  he  maintains  is  prima  facie  where  the 
family  dweUg,  and  that  a  man's  tu:ta  and  conduct 
are  more  to  be  considered  in  determining  the 
<^ange  of  residence  than  any  mere  declarations 
of  intent ;  and,  when  the  question  of  residence  or 
nonresidence  is  doubtful,  the  question  should  be 


so  determined  as  wOI  best  secure  the  rights  of' 
creditors  and  others  having  dealings  with  such 
party." 

[2]  We  take  the  following  from  Fidelity  & 
Deposit  Co.  V.  Sbeaban,  37  Okl.  702, 133  Paa 
228,  47  li.  R.  A.  (N.  S.)  30»: 

"There  must  be  a  settled,  fixed  abode,  an  in- 
tention to  remain  permanently,  at  least  for  a 
time,  for  business  or  other  purposes,  to  consti- 
tute a  residence  within  the  legal  meaning  of 
that  term." 

"The  term  'residence'  simply  means  a  settled 
or  fixed  abode  of  a  character  indicating  perma- 
nency, at  least  for  an  indefinite  time.  It  signi- 
fies a  party's  permanent  home  and  principal 
establisnment,  to  which,  whenever  be  is  absent, 
he  has  the  intention  of  returning."  In  re 
Clarke,  15  N.  Y.  Sunp.  370  ;i  Williams  v.  Farm- 
ers' Gin  &  Grain  Co.,  13  Okl.  5,  73  Pac.  2U9; 
BerryhiU  v.  Sepp,  106  Minn.  458,  119  N.  W. 
404,  21  L.  R.  A.  (N.  S.)  344;  Northwestern  & 
P.  H.  Bank  v.  Ridpath,  29  Wash.  6S7,  70  Pac 
189. 

[S]  WbUe  It  l8  true  that  the  wife's  resi- 
dence does  not  control  or  fix  ber  husband's 
residence  and  that  where  a  man's  family  re- 
sides is  not  necessarily  the  place  of  bis  resi- 
dence, yet  where  there  is  no  separation  in  the 
case  of  a  married  man  his  residence  is  prima 
fade  where  his  wife  and  family  reside. 
Missouri,  Kansas  &  Texas  Trust  Co.  v.  Norris, 
61  Minn.  256,  63  N.  W.  634.  While  there  was 
a  feeble  attempt  to  refute  it  we  are  of  the 
opinion  that  at  the  time  the  summons  was 
left  with  the  wife,  she  and  the  children  were 
undoubtedly  residing  in  Enid  in  their  old 
home.  In  addition  to  this  prima  facie  case, 
the  return  of  tbe  sheriff,  which  recites  that  a 
certified  copy  of  the  summons  was  left  with 
bis  wife  at  bis  usual  place  of  residence,  also 
makes  out  a  prima  facie  case  for  plalntllf, 
and  we  are  of  the  opinion  that  the  unsatisfac- 
tory evidence  upon  tbe  part  of  the  defendant 
does  not  successfully  rebut  such  prima  fade 
case  to  say  nothing  of  tbe  substantial  evi- 
dence adduced  upon  the  part  of  the  plaintiff 
showing  an  actual  residence  In  Enid,  Garfield 
county,  at  tbe  time  of  tbe  service  of  summons. 

Tbe  judgment  should  be  reversed,  wltb  in- 
structions to  the  trial  court  to  dismiss  the 
motions  filed  by  defendant. 

PBB  CURIAM.   Adopted  in  whole. 
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WILLMBRING  t,  HINKLB.     (No.   729T.) 

(Supreme  Cktnrt  of  Oklahoma.     Sept.  12,  tD16. 

Behearing  Denied  Oct.  10,  1916.) 

(ByOabiu  hy  the  Court.) 

1.  liaitdlobd  and  tenant  «=3243  —  rent — 
Lien — Requibitkb. 

The  statutory  lien  given  a  landlord  npon 
the  crops  grown  npon  the  rented  farm  exists 
independently  of  a  seizure  by  attachment  or  oth- 
er process. 

[Gd.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  t  983;  Dec.  Dig.  <S=» 
243.] 

2.  Landlord  and  Tenant  *=»262(3)— Rent— 
Lien— Priority. 

The  statutory  lien  given  to  the  landlord  is 

?iaramount  to  the  rights  of  one  who  purchases 
rom  the  tenant  a  crop  which  is  yet  upon  the 
leased  premises,  as  the  purchaser  takes  same 
with  constructive  notice  of  the  landlord's  rights 
and  subject  to  his  Uen. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  M  1002,  1024;  Dec. 
Dig.  «S=s>262(3).] 

Commissioners^  Opinion,  Divistoii  No.  1. 
Error  from  County  Court,  Canadian  Coimty. 

Action  by  W.  W.  Hinkle  against  William 
Kime,  deitendant,  and  Henry  Willmerlng, 
interpleader.  Judgment  for  plalntlft,  and  in- 
terpleader brings  error.    AfQrmed. 

F.  W.  Fischer,  of  Oklahoma  City,  for  plain- 
tiff in  error.  James  A.  Cowan,  of  Moore,  for 
defendsint  in  error. 

DAY,  0.  W.  W.  Hinkle  sued  William  Eimo 
In  the  county  court  for  a  balance  due  and 
unpaid  for  rent  for  the  year  1914,  and  at  the 
same  time  and  in  the  same  action  sued  out 
a  ^vrit  of  attachment  to  enforce  bis  Uen 
against  the  crops  grown  on  the  farm  during 
said  year. 

It  appears  that  summons  was  duly  served 
and  the  writ  of  attachment  duly  executed, 
save  that  the  officer  left  the  crop  consisting 
of  oats  in  a  bin,  and  baled  oat  straw  and 
some  com  on  the  premises  and  in  the  posses- 
sion of  the  defendant  Kime. 

Plaintiff  In  error,  Henry  Willmering 
filed  an  interplea  claiming  said  property  by 
purchase  from  Kime  without  notice  of  the 
attachment  and  without  notice  of  the  lien  of 
the  plaintiff  Hinkle.  A  Jury  being  waived, 
the  cause  was  tried  to  the  court,  and  the  de- 
fendant Kime  defaulting.  Judgment  was  ren- 
dered in  favor  of  plaintiff  against  him.  The 
issues  between  the  interpleader  and  plaintiff 
were  then  tried,  resulting  in  Judgment 
against  the  inteii;>leader,  from  which  this 
appeal  is  prosecuted. 

Plaintiff  in  error  contends  that  the  levy 
of  the  attachment  was  ineffectual  for  the 
reason  that  the  attached  property  was  left 
in  the  possession  of  the  defendant.  CJonced- 
ing,  without  deciding,  that  the  contention  of 
plaintiff  In  error  in  this  regard  is  correct, 
that  question  is  not  material  here. 

[1,2]  The  undisputed   facts  disclose  that 


Kime  was  the  tenant  of  Hinkle  and  owed 
him  a  balance  on  rent  due  and  unpaid,  and 
that  the  oats,  com,  and  oat  straw  was 
grown  and  stored  on  the  premises  during  the 
year  1914,  and  during  said  year  and  while 
such  property  was  thus  stored,  plaintiff  In 
error,  wliile  present  in  person,  on  the  prem- 
ises purchased  same  from  the  tenant,  Kime. 
Section  8808,  E.  L.  1910,  provides: 
"Any  rent  due  for  farming  land  shall  be  a 
lien  on  the  crop  growing  or  made  on  the  prem- 
ises.  Such  lien  may  be  enforced  by  action  and 
attachment  therein,  as  hereinafter  provided." 

This  section  of  the  statute  was  adopted 
from  Kansas,  and  was  construed  by  the  Su- 
preme Court  of  that  state  prior  to  its  adop- 
tion here  in  the  case  of  Scully  v.  Porter,  67 
Kan.  322,  46  Pac.  313.  In  that  case,  under  a 
state  of  facts  similar  to  the  Instant  case, 
it  was  held  that  the  landlord  had  a  lien 
upon  the  crop,  which  continued  until  the 
rent  was  paid  or  until  the  lieu  was  waived, 
relinquished,  lost,  or  otherwise  divested,  and 
that  the  lien  exists  by  force  of  the  statute 
independently  of  the  levy  of  an  attachment; 
and  so  long  as  the  crops  remain  upon  the 
premises  the  lien  will  prevail  over  the  claim 
of  a  purchaser.  And  toward  the  conclusion 
of  the  opinion,  the  following  language  is 
used: 

"The  statutorv  Uen  given  to  the  landlord  is 
paramount  to  tne  rights  of  any  one  who  pur- 
chases from  the  tenant  a  crop  which  is  yet  np- 
on the  leased  premises." 

Under  the  authority  of  the  Kansas  case, 
supra,  plaintiff  in  error  having  purchased 
the  oats,  com,  and  oat  straw  grown  and  yet 
on  the  premises,  took  same  with  constructive 
notice  of  the  landlord's  rights  and  subject  to 
his  lien. 

Finding  no  error,  the  Judgment  of  the  trial 
court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whola 


AMERICAN  CENT.  INS.  CO.  OP  ST.  LOUIS, 

MO.,  V.  SINCLAIR.    (No.  6744.) 
(Supreme  Court,  of  Oklahoma.    Sept  26,  1916.) 

(Syllahut  T>v  the  Court.) 

1.  EsTOPPBL  «=>.'52— "Waiver"— Nature. 

A  waiver  Is  the  voluntary  or  intentional  re- 
linquishment of  a  known  right,  or  such  conduct 
of  a  party,  or  his  authorized  agent  ss  war- 
rants an  inference  of  such  intent.  It  is  essen- 
tially a  matter  of  intention  and  may  arise  out  of 
the  acts  done  by  a  party,  or  his  authorized  agent 
who  has  full  knowledge  of  all  the  material  facts 
out  of  which  the  right  springs. 

fEA.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  !§  121-125,  127;  Dec.  Dig.  .&=>52. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Waiver.] 

2.  Estoppel  «=»119— Waiver— <Jue8tion  roB 
Jury. 

"A  waiver  involves  the  notion  of  an  inten- 
tion, entertained  by  the  holder  of  some  right  to 
abandon  or  relinquish  instead  of  insisting  on  the 
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right."    It  ts  a  QUMtioB  ot  tact  to  be  determined 
by  the  jury. 

[Ed.  Note.— For  other  caaes,  see  Estoppel, 
Cent.  Dig.  §  309 ;    Dec.  Dig.  «=»119.] 

8.  Insdrance  <s=»665(3)  —  Actions  on  Poli- 

CIK8— Evidence— SuFWciiNOY. 
The  record  in  this  case  examined,  and  held, 
there  was  sufficient  evidence,  if  true,  to  warrant 
an  inference  that  there  had  been  a  waiver  of  the 
iron-safe,  books,  and  inventory  danae  in  a  fire 
insurance  policy,  and  that  the  cause  was  proper- 
ly submitted  to  the  jury  for  their  determination. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
0«it.  Dig.  $S  lTll-1716;   Dec.  Dig.  <S=>665(3).1 

CJommissioners'  Opinion,  Division  No.  5. 
Error  from  District  Court,  McCurtain  Coun- 
ty; Summers  Hardy,  Judge. 

Action  by  W.  C.  Sinclair  against  the  Ameri- 
can Central  Insurance  Company  of  St  Louis, 
Mo.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Scothom,  Caldvrell  &  McBill,  of  Oklahoma 
City,  for  plaintiff  in  error.  Steel,  Lake  & 
Head,  of  Idabel,  and  Ames,  Chambers,  Lowe 
ie  Richardson,  of  Oklahoma  City,  for  defend- 
ant In  error. 

HATSON,  0.  The  defendant  in  error,  W. 
C.  Sinclair,  filed  two  separate  actions  against 
the  plaintiff  In  error,  in  the  district  court  of 
McCurtain  county,  seeking  to  recover  on  two 
insurance  policies  for  loss  by  fire  sustained 
to  property  covered  by  said  insurance  policies. 
The  plaintiff  in  error,  defendant  in  the  dis- 
trict court,  filed  its  answer  denying  that  the 
plaintiff,  in  the  case,  complied  with  the  terms 
of  the  policies  and  alleging  that  he  violated 
what  Is  known  as  the  iron-safe,  books,  and 
inventory  clauses  and  by  reason  thereof  the 
policies  were  forfeited.  The  defendant  in 
error,  plaintiff  in  the  district  court,  filed  his 
reply  and  denied  specifically  each  of  the  al- 
legations of  the  answer,  and  alleged  that  the 
plaintiff  in  error,  defendant  in  the  district 
court,  had  by  certain  acts  and  conduct  walv-. 
ed  the  right  to  forfeit  the  policies  on  account 
of  any  violation  of  any  of  those  provisions 
In  the  policy.  The  causes  were  consolidated 
and  tried  to  a  Jury.  Verdicts  were  rendered 
In  favor  of  Sinclair,  defendant  in  error,  and 
judgment  rendered  thereon.  From  this  judg- 
ment the  plaintiff  in  error,  American  Central 
Insurance  Company,  brings  error. 

The  record  discloses  the  facts  to  be  as  fol- 
lows: On  June  24,  1912,  the  plaintiff  in  error 
executed  a  certain  insurance  policy,  by  the 
terms  of  which  It  Insured  the  defendant  in 
error  against  loss  or  damage  by  fire  on  the 
stock  of  merchandise  owned  by  defendant  in 
error,  located  in  his  store  at  Millerton,  Okl., 
in  the  sum  of  $2,500  for  one  year.  And  that 
on  October  16, 1912,  the  plaintiff  in  error  exe- 
cuted a  certain  insurance  policy  in  a  like 
amount  and  covering  the  same  property  for 
one  year.  The  policies  contained  certain  cove- 
nants and  warranties  commonly  known  as 
the  "iron-safe.  Inventory,  and  book  warranty" 
clauses.     On  January  6,  1913,  the  defendant 


in  error  sustained  a  total  loss  by  fire  to  Ms 
merchandise.  Upon  receipt  of  notice  of  the 
loss  the  plaintiff  in  error  referred  the  matter 
to  the  Pates  Adjustment  Company  of  Okla- 
homa City,  for  adjustment,  and  tliat  one  E.  C. 
Cooper  of  that  firm  handled  the  matter  as 
adjuster  for  the  company.  Upon  arriving  at 
Millerton  where  the  loss  occurred  and  after 
meeting  Sinclair,  the  adjuster  learned  that 
the  assured  had  failed  to  comply  with  certain 
provisions  of  the  policies  with  reference  to 
taking  Inventories  and  keeping  his  books  in 
a  safe  place,  and  that  some  of  the  books  were 
lost  in  the  fire,  etc  The  adjuster  thereupon 
refused  to  proceed  further  untU,  what  is 
known  as,  a  nonwaiver  agreement  was  exe- 
cuted by  the  defendant  In  error  Sinclair. 
AttBT  some  discussion  the  nonwaiver  agree- 
ment was  executed  and  signed  by  Sinclair 
for  himself,  and  the  insurance  companies  by 
Cooi)er,  the  nonwaiver  agreement  being  as 
follows: 

"Nonwaiver  Agreement. 

"It  is  hereby  mutually  understood  and  agreed 
by  and  between  W.  C.  Sinclair,  of  the  first  part, 
and  the  American  Central  Insurance  Company 
of  St.  I.iOuis,  Mo.,  and  other  companies  signing 
this  agreement,  parties  of  the  second  part,  that 
any  action  taken  by  any  adjuster  or  representa- 
tive of  the  said  parties  of  the  second  part  in  in- 
vestigating the  cause  of  fire  or  investigating  and 
ascertaining  the  amount  of  loss  and  damage  to 
property  of  the  party  of  the  first  part  caused  by 
fire  alleged  to  have  occurred  on  January  6,  1913, 
shall  not  waive  or  invalidate  any  of  the  condi- 
tions of  the  policies  of  the  parties  of  the  second 
part  held  by  the  party  of  the  first  part,  and 
shall  not  waive  or  invalidate  any  rights  what- 
ever of  either  of  the  parties  to  this  agreement, 
unless  such  waiver  be  in  writing  and  signed  by 
each  of  the  parties  to  this  agreement 

"The  intent  of  this  agreement  is  to  preserve 
the  rights  of  all  parties  hereto  and  provide  for  an 
investigation  of  the  fire  and  the  determination  of 
the  amount  of  the  loss  or  damage  only  for  the 
interest  of  'whom  it  may  concern,'  without  re- 
gard to  liability  of  parties  of  the  second  part 

"Signed  in  duplicate  this  30th  day  of  January, 
1913.  W.  C.  Sinclair.  American  Central  In- 
surance Company  of  St.  Louis,  Mo.,  E.  C.  Coop- 
er, Adjuster.  American  Insurance  Company  of 
Newark,  N.  J.,  by  E.  C.  Cooper,  Adjuster." 

After  the  execution  of  this  agreement. 
Cooper  as  adjuster  for  the  insurance  com- 
pany, and  Sinclair,  the  Insured,  worked  to- 
gether upon  books  and  data  produced  by  the 
assured ;  they  worked  all  of  that  day  and  a 
part  of  the  next  day.  The  Insured,  Sinclair, 
at  the  request  of  Cooper,  the  adjuster,  sub- 
mitted to  an  examination  under  oath  which 
was  transcribed  and  signed  by  Sinclair.  Up 
to  this  point  the  witnesses  agree  as  to  what 
was  said  and  done.  But  from  this  point  on 
there  Is  a  direct  conflict  in  the  testimony. 
Sinclair  testifies  in  sulwtance  that  at  the  con- 
clusion of  the  investigation  by  the  adjuster 
Cooper,  the  adjuster  arrived  at  and  stated  in 
definite  figures  the  total  amount  of  the  loss ; 
that  the  adjuster  then  and  there  stated  that 
all  of  the  provisicHis  of  the  policies  had  been 
complied  with,  except  one,  and  that  one  was 
the  sending  in  the  proofs  ot  loss  by  the  in- 


ttso/ot  other  cases  see  s&me  toclo  and  KBY-NUMBER  la  all  Key-Numbered  Slcests  and  Indexes       . 
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rared ;  that  ererything  was  all  rigbt ;  that  be  \ 
(Cooper)  was  going  back  to  Oklahoma  City 
In  the  course  of  a  day  or  so,  and  upon  his 
arrlTal  there  he  would  turn  the  matter  In. 
if  It  was  not  all  right  he  would  phone  Sin- 
clair, but  if  it  was  all  right  Sinclair  would 
get  his  money  in  eight  or  ten  days;  that  he 
told  Sinclair  to  send  in  his  proofs  of  loss  and 
get  up  certain  duplicate  invoices  from  whole- 
sale houses  and  send  them  in.  Cooper  in  his 
testimony  denies  all  these  statements,  but 
states  that  be  did  not  arrive  at  the  amount 
of  the  loss,  did  not  direct  or  request  Sinclair 
to  send  In  bis  proofs  of  loss  and  never  in  any 
manner  promised  to  pay  the  loss.  Sinclair 
further  testifies  that  Cooper  npon  bis  arrival 
at  Oklahoma  City  did  not  phone  him,  and 
Sinclair  then  sent  In  the  proofs  of  loss  and 
duplicate  invoices,  and  was'  at  some  little  ex- 
pense and  trouble  In  so  doing.  After  the  evi- 
dence was  all  In  the  court  Instmcted  the  Jury 
as  follows: 

"It  is  shown  by  the  testimony  that  after  said 
loss  the  defendant  companies  asserted  their  right 
to  claim  a  forfeiture  of  said  policies,  and  that 
thereupon  the  parties  executed  what  is  known  as 
a  nonwaiver  agreement,  by  the  terms  of  which 
it  was  agreed  that  the  adjuster  for  the  defendant 
companies  might  continue  his  investigations  of 
said  losses  without  waiving  the  right  of  tiie  de- 
fendant companies  to  claim  a  forfeiture  of  said 
policies;  and  you  are  instructed  that  this  agree- 
ment is  valid  and  binding  and  that  plaintiff  is 
not  entitled  to  recover  unless  there  was  in  fact 
an  actual  adjustment  of  the  losses  sustained  by 
plaintifF  under  the  several  policies. 

"You  are  instructed  that  if  you  believe  from 
the  evidence  by  n  fair  preponderance  thereof 
that  after  the  execution  of  said  nonwaiver  agree- 
ment, the  plaintiff  and  the  adjuster  for  said  de- 
fendant companies  ascertained  the  amount  of  the 
loss  suffered  by  plaintiff,  and  the  amount  due 
thereon,  and  agreed  that  the  defendant  compa- 
nies would  pay  the  same,  then  you  should  find 
for  the  plaintiff  on  each  several  policies  against 
the  defendant  company  writing  the  same  for  the 
amount  of  loss,  which  you  may  find  him  to  have 
suffered  thereunder,  not  to  exceed  the  amount  of 
said  policies,  and  if  you  fail  to  so  find,  you 
should  return  a  verdict  for  the  defendant." 

[1,2]  Plaintiff  In  error  claims  that  there 
was  no  evidence  introduced  at  the  trial  wblch 
would  Justify  the  court  in  giving  these  In- 
Btmctlons,  and  that  the  giving  of  these  in- 
structions was  error.  This  is  the  only  propo- 
sition briefed  by  plaintitT  In  error.  Conse- 
quently there  Is  but  one  question  to  be  deter- 
mined here:  Were  the  acts  of  the  adjuster, 
after  the  execution  of  the  nonwaiver  agree- 
ment, under  the  record  in  this  case,  as  testi- 
fied to  by  Sinclair,  If  true,  sufficient  to  con- 
stitute a  waiver  of  the  books,  inventory  and 
iron-safe  clauses  in  the  policies?  If  so,  the 
Instructions  are  correct,  and  the  Jury  having 
passed  upon  the  facts,  the  Judgment  must  be 
affirmed;  if  not,  then  the  Judgment  must  be 
reversed.  , 

"A  waiver  is  [the  voluntary  or]  intentional 
relinquishment  of  a  known  right,  or  such  conduct 
as  warrants  an  inference  of  such  intent."  Find- 
eisen  v.  Insurance  Co.,  S7  Yt.  620;  Dale  v. 
Insurance  Co.,  96  Tenn.  38,  81  S.  W.  266. 

It  Is  essentially  a  matter  of  Intention  and 
may  arise  out  of  acts  done  by  one  who  has 


full  knowledge  of  all  the  material  facts  of 
the  transaction.  In  Northwestern  National 
Life  Insurance  Co.  ▼.  Ward,  166  Pac.  624, 
our  court  says: 

"Waiver  involves  the  notion  of  an  intention 
entertained  by  the  holder  of  some  risht  to  aban- 
don or  relinquish,  instead  of  insisting  on,  the 
right." 

The  court  In  Its  opinion  quoted  from  Llbby 
▼.  Haley,  91  Me.  331,  39  Atl.  1004,  as  follows: 

"Sometimes  the  conduct  of  a  party  may  show 
that  he  not  only  intended  to  and  did  waive  bis 
rights,  but  that  the  adverse  party  had  been  mis* 
led  thereby,  when  the  law  raises  an  absolute 
bar  to  the  repudiation  of  conduct  that  caused  the 
mischief." 

[3]  What  Is  known  as  the  "nonwaiver" 
agreement  and  its  effect  has  been  settled, 
and  we  believe  correctly  by  this  court  in 
Scottish  Union  &  National  Insurance  Co.  v. 
Cornett  Bros.,  42  Okl.  645,  142  Pac.  315.  A 
similar  question  to  the  one  that  arises  here 
was  before  the  court  In  that  case.  The  court 
there  said: 

"The  nonwaiver  agreement  above  clearly  re- 
serves to  the  companj^  every  right,  under  the 
provisions  of  the  policy,  which  had  not  been 
previously  waived,  and  to  the  insured  every  right 
which  had  not  been  forfeited." 

The  court  then  recognizes  the  rule  that  the 
acts  of  the  adjuster  might  constitute  a  waiv- 
er of  the  provisions  of  the  policy  by  adding: 

"And   the  record   fails  to  disclose  any  acta 

•  •  •  of  the  adjuster  sufficient  to  constitute 
a  waiver  of  books  and  inventory  provisions  of 
the  policy." 

The  nonwaiver  agreement  here  provides: 

"That  any  action  taken  by  any  adjuster  or 

representative     •     •     •     in   investigating  the 

cause  of  fire,  or  Investigating  and  ascertaining 

the   amount   of   loss   and   damage    to   property 

•  •  •  caused  by  fire  alleged  to  have  occurred 
January  6,  1913,  shall  not  waive  or  invalidate 
any  of  the  conditions  of  the  policies  •  •  • 
and  shall  not  waive  or  invalidate  any  of  the 
rights  whatever  of  either  of  the  parties  to  this 
agreement,  unless  such  waiver  be  in  writing  sign- 
ed by  each  of  the  parties  to  this  agreement. 
The  intent  of  this  agreement  is  to  preserve  the 
rights  of  all  the  parties  hereto  and  provide  (or 
investigation  of  the  fire  and  the  determination 
of  the  amount  of  the  loss  or  damage  only  for  the 
interest  of  'whom  it  may  concern*  without  re- 
gard to  liability  of  parties  of  the  second  part" 
(the  insurance  companies). 

The  nonwaiver  agreement  provides  that 
the  acts  of  the  adjuster  while  engaged  In 
Just  two  things  shall  not  waive  or  Invalidate 
the  conditions  of  the  policies.  Those  two 
things  are  the  investigation  of  the  cause  of 
the  fire  and  the  investigation  and  determina- 
tion of  the  amount  of  loss.  There  is  no  con- 
tention here  that  the  loss  was  not  an  honest 
loss,  but  the  plaintiff  in  error  defends  upon 
the  ground  that  the  provisions  in  the  policies 
known  as  the  iron-safe,  book,  and  Inventory 
clauses  had  been  violated,  and  by  reason 
thereof  the  policies  had  been  forfeited.  For- 
feitures are  not  favored  by  the  law,  and  one 
who  seeks  to  protect  himself  by  an  agree- 
ment that  his  acts  shall  not  be  taken  or  con- 
strued as  a  waiver  of  a  forfeiture  which  he 
Is  entitled  to  exercise  must  see  to  It  that 
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when  he  acts  or  makes  statements  he  Is  en- 
gaged strictly  in  pursuit  of  those  things 
provided  for  in  the  agreement,  which  under 
this  agreement  was  the  investigation  of  the 
cause  of  the  fire  or  the  investigation  and 
ascertainment  of  the  amount  of  loss.  The 
contract  being  solely  for  the  benefit  of  the 
insurer  wUl  be  strictly  construed  against  the 
insurer. 

In  HoUls  V.  State  Insurance  Ca,  65  Iowa, 
464,  21  N.  W.  774,  the  court  say: 

"But  we  think  it  is  not  true  that  such  waiver 
can  be  created  only  by  such  acts  or  conduct  as 
would  create  a  technical  estoppel.  Neither  for- 
feitures nor  estoppels  are  favored  by  the  law, 
and  it  follows  necessarily  from  tliis  considera- 
tion that  tlie  waiver  of  a  forfeiture  may  be  sus- 
tained by  circumstances  which  do  not  present  the 
strong  equities  which  would  be  required  to  cre- 
ate an  estoppel.  When  plaintiff  asserted  a  claim 
under  the  policy  for  the  loss,  and  defendant  was 
informed  of  the  facts  out  of  which  the  forfeiture 
grew,  it  had  the  right  at  once  to  treat  the  con- 
tract as  at  an  end.  If  it  had  elected  *  •  • 
to  remain  silent,  perhaps  a  waiver  could  not 
have  been  inferred  from  its  silence.  But  if,  with 
knowledge  of  the  circumstances,  it  continued  to 
treat  the  contract  as  of  binding  force,  and  in- 
duced plaintifiF  to  act  in  that  belief,  the  rule  hold- 
ing that  it  thereby  waived  the  forfeiture  is  a 
very  just  one." 

In  Roberts,  Willis  &  Taylor  Co.  et  aL  t. 
Bun  Mut  Insurance  Co.,  13  Tex.  Civ.  App. 
64,  35  8.  W.  955,  the  court  says: 

"Where  an  adjuster,  after  learning  of  the  de- 
struction of  the  insured's  itemized  inventory, 
ledger,  and  scratch  book,  refused  to  proceed  with 
the  investigation  of  the  loss  until  the  insured 
agreed  that  further  examination  into  the  loss 
should  'not  be  taken  as  any  waiver  of  any  de- 
fense the  cominnies  may  have  by  reason  of  the 
breach  of  warranty  as  contained  in  the  iron-safe 
clause,  we  having  lost  our  detailed  inventory,' 
there  was  evidence  from  which  the  jury  might 
infer  a  waiver  of  the  requirement  to  produce  the 
books  other  than  the  detailed  inventory,  particu- 
larly as  the  adjuster,  after  making  an  estimate 
of  the  loss,  pursuant  to  said  agreement,  applied 
to  plaintiffs,  to  whom  the  glides  had  been  as- 
signed, for  duplicate  invoices  of  purchases  of 
goods." 

To  the  same  effect  are  the  folic  wing  cases: 
Titus  V.  Insurance  Co.,  81  N.  Y.  410  (Court 
of  Appeals);  Oshkosh  Gaslight  Co.  t.  German- 
ia  Fire  Insurance  Co.,  71  Wis.  454,  37  N.  W. 
819,  6  Am.  St.  Rep.  233;  Dick  et  al.  T.  Equi- 
table Fire  &  Marine  Insurance  Co.,  92  Wis. 
46,  65  N.  W.  742;  Brown  v.  State  Insurance 
Co.,  74  Iowa,  428,  38  N.  W.  135,  7  Am.  St. 
Rep.  495;  Corson  v.  Anchor  Mutual  Insur- 
ance Co.,  113  Iowa,  641,  85  N.  W.  806 ;  Ger- 
man Insurance  Co.  of  Freeport,  111.,  t.  Allen, 
69  Kan.  729,  77  Pac.  529;  Insurance  Co.  v. 
Eggleston,  96  U.  S.  672,  24  L.  Ed.  841;  liver- 
pool  &  London  &  Globe  Insurance  Co.  v.  Gar- 
glll,  44  Okl.  736,  145  Pac.  1134. 

In  Western  Reciprocal  Underwriters'  Ex- 
change V.  Coon,  38  Okl.  453,  131  Pac.  22,  this 
conrt  in  the  fourth  paragraph  of  the  syllabus 
says: 

"An  adjuster  for  an  insurance  company  is  au- 
thorized to  waive  forfeitures  in  an  insurance 
policy. 

"(a)  The  same  rule  applies  to  an  assistant  ad- 
juster performing  the  duties  of  a  chief  adjuster, 


unless  his  authority  i*  limited,  to  the  knowledge 
of  the  assured." 

Measured  by  this  rule  Cooper  had  the  au- 
thority as  an  adjuster  to  waive  any  of  the 
rights  of  forfeiture  in  the  policy.  He  ac- 
knowledged this  right  when  he  refused  to 
proceed  until  a  nonwaiver  agreement  had 
been  executed  after  having  ascertained  that 
a  right  of  forfeiture  existed.  If  he  had  au- 
thority to  enter  into  this  contract  for  the 
companies,  he  also  had  the  authority  to 
waive  it  and  to  waive  the  provisions  of  the 
policy  under  which  a  forfeiture  could  be 
claimed.  And  this  he  could  do  Just  as  ef- 
fectually verbally  as  in  writing.  Western  Na- 
tional Insurance  Co.  v.  Marsh,  34  Okl.  414, 
125  Pac.  1094,  42  L.  R.  A.'(N.  S.)  991;  Xoung 
V.  Hartford  Fire  Ins.  Co.,  46  Iowa,  377,  24 
Am.  R^.  784;  United  States /Life  Ins.  Co.  v. 
Lesser,  126  Ala.  568,  28  Soum.  646;  Reaper 
City  Ins.  Co.  v.  Jones,  62  IlL  458;  King  v. 
Council  Bluffs  Ins.  Co.,  72  Iowa,  310,  33  N.  W. 
690;  German  Ins.' Co.  v.  Gray,  43  Kan.  497, 
23  Pac.  637,  8  L.  R.  A  70,  19  Am.  St.  Rep. 
160;  Barnard  v.  National  Fire  Ins.  Co.,  38 
Mo.  App.  106 ;  Wilson  v.  Commercial  Union 
Assurance  Co.,  51  S.  C.  640,  29  S.  E.  245,  64 
Am.  St  Rep.  700;  Murphy  v.  Royal  Ins.  Co., 
52  La.  Ann.  775,  27  South.  143;  Berry  v. 
American  Central  Ins.  Ca,  132  N.  Y.  49,  30  N. 
E.  254,  28  Am.  St.  Rep.  548;  Northwestern 
Nat.  Life  Ins.  Co.  v.  Ward,  155  Pac.  524. 

The  iron-safe,  book,  and  inventory  clauses 
In  the  policies  were  primarily  for  the  pur- 
pose of  ascertaining  the  amount  of  the  loss 
should  one  occur,  and  to  prevent  fraud  upon 
the  part  of  the  Insured  against  the  insurer. 
If  the  testimony  of  Sinclair  is  true,  the 
amount  of  the  loss  was  definitely  ascertained 
and  adjusted  with  such  books  and  data  as 
was  submitted.  The  adjuster  at  the  conclu- 
sion of  his  Investigation  was  wholly  satisfied, 
and  so  expressed  himself.  The  amount  of 
loss  having  been  ascertained,  the  proofs  of 
loss  were  no  longer  necessary;  and  the  ad- 
juster by  stating  that  everything  was  all 
right,  and  that  upon  his  arrival  at  Oklahoma 
City  he  would  turn  the  matter  In,  and  if  it 
wasnt  all  right  would  phone,  and  if  it  was 
all  right  the  money  would  be  forthcoming 
in  eight  or  ten  days;  and  all  of  these  things 
occurring  after  the  total  amount  of  the  loss 
had  been  determined,  and  there  being  no  con- 
tention that  the  loss  was  not  an  honest  loss, 
the  evidence  It  seems  to  us  was  sufficient  to 
go  to  the  jury  upon  the  question  of  whether 
or  not  the  iron-safe,  book,  aoA  inventory 
clauses  had  been  waived. 

The  distinction  In  the  cases  as  we  view  it 
is  this:  Where  the  insurer  with  full  knowl- 
edge of  the  violation  of  the  provision  of  the 
policy  which  entitled  him,  to  the  right  to  ex- 
ercise a  forfeiture  afterwards  requests  the 
insured  to  submit  proofs  of  loss  and  go  to 
unnecessary  trouble  and  expense  in  the  be- 
lief that  the  forfeiture  has  been  waived,  the 
forfeiture  will  be  considered  waived.  But 
upon  the  other  hand,  it  the  insuned  comes  in- 
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to  the  knowledge  of  certain  facts  that  may,  if 
true,  result  In  the  right  to  exerdae  a  for- 
feiture and  the  proofs  of  loss  and  other  data 
are  necessary  in  an  investigation  to  deter- 
mine these  facts,  the  request  to  furnish  them 
cannot  be  taken  as  a  waiver  of  the  forfeiture. 

The  former  case  Is  well  Illustrated  In  Run- 
dell  &  Hough  V.  Anchor  Fire  Ins.  Co.,  128 
Iowa,  675,  105  N.  W.  112.  26  L.  B.  A.  (N.  S.) 
29,  where  It  was  said  by  the  court: 

"The  appellant  contends,  however,  that  the 
plaintiffs  were  bound  to  send  in  their  proofs  of 
loss,  and  that  Elrkham  did  not  therefore  induce 
them  to  incur  any  expense  or  trouble  which  they 
I  need  not  otherwise  have  incurred.  The  fallacy 
of  this  argument  is  apparent,  when  we  consider 
the  fact  that  the  plaintiCb  knew,  as  well  as  the 
defendant,  the  condition  of  the  contract,  and 
that  they  could  not  recover  thereon  because  of 
the  logs  of  their  books  and  inventories,  and  that 
such  being  the  case  they  need  not  have  incurred 
the  expense  of  sending  proofs  of  loss.  Hence, 
if  they  sent  them  in  response  to  Kirkham's  re- 
quest, and  by  so  doing  incurred  expense  or  trou- 
ble, aU  of  which  the  record  showed  they  did, 
they  are  within  the  principle  of  the  cases  tn 
which  it  has  been  held  that  similar  acts  consti- 
tuted a  waiver  of  the  conditions  of  the  policy." 

The  latter  case  Is  Illustrated  from  the 
same  state  In  Fltchpatrlck  v.  Hawkeye  Ins. 
Co.,  53  Iowa,  335,  5  N.  W.  165. 

We  therefore  conchide  that  the  court  did 
not  err  In  giving  instructions  No.  2  and  4, 
as  above  set  out;  that  there  wtus  sufficient 
evidence  to  go  to  the  Jury  upon  the  Question 
of  the  waiver  of  the  Iron-safe,  book,  and  In- 
ventory clauses  In  the  policy;  that  it  became 
a  question  of  fact  for  the  Jury  to  determine, 
and,  the  Jury  having  determined  It,  the  ver- 
dicts win  not  be  disturbed. 

The  Judgment  of  the  district  court  will 
therefore  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


AMERICAN  INS.  CO.  OF  NEWARK,  N.  J., 

V,  SINCLAIR.     (No.  6746.) 
(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

Commissioners'  Opinion,  Division  No.  6.  Er- 
ror from  District  Court,  McOurtain  County; 
Summers  Hardy,  Judge. 

Action  by  W.  0.  Sinclair  against  the  Ameri- 
can Insurance  Company  of  Newark,  N.  J.,  on 
certain  policies  of  insurance.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed, 

Scothorn.  Caldwell  &  McRill  of  Oklahoma 
City,  for  plaintiff  in  error.  Steel,  Lake  &  Head, 
of  idabel,  and  Ames,  Chambers,  Lowe  &  Rich- 
nrdson,  of  Oklahoma  City,  for  defendant  in  error. 

HATSON,  0.  This  is  a  companion  case  to 
No.  6744,  American  Central  Insurance  Co.  of 
St.  Louis,  Mo.,  V.  Sinolalr,  160  Pac.  60;  the 
cases  having,  by  agreement,  been  consolidated 
for  trial  and  tried  to  the  same  jury,  on  the  same 
evidence  in  the  district  court  of  McOurtain  coun- 
ty. The  two  cases  by  consent  of  the  parties 
were  briefed  together.  The  questions  of  law  and 
fact  involved  in  this  case,  and  the  assignments 
of  error  raised,  are  the  same  as  were  involved 
Jn  case  No.  6744,  American  Central  Insurance 
Co.  V.  Sinclair,  160  Pac.  60.  The  conclusions 
reached  in  that  case  are  the  same  In  this  case. 

The  judgment  of  the  trial  court  is  therefore 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


FOISOM-MORRIS  COAL   MININa  CO.  y. 

DB  VORK.     (No.  6581.) 

(Supreme  Court  of  Oklahoma.     Feb.  16,  1916. 

Rehearing  Denied  Oct  10,  1916.) 

(Syllabut  by  the  Court.) 

Damages  ®=>132(1)— ExPLosiVKS  e=98— Mab- 
TEB  AND  Servant  ®=>304  —  Pboximatk 
Cause  —  Liability  of  Masteb  to  thibd 
Pkbsoks— Excessive  Damages. 
F.-M.  was  enfaged  in  mining  coal,  and  In 
connection  therewith,  maintained  an  uninclo.sed 
powder  house,  in  which  it  stored  in  cans  blast- 
mg  powder.  When  the  powder  was  practically 
removed  from  said  cans,  the  cans  containing 
small  quantities  of  powder  were  thrown  on  the 
ground  near  said  powder  house,  where  infants 
had  access  to  such  cans.  Vtora  said  cans,  D. 
and  J.,  infants,  gathered  a  quantity  of  powder, 
which  D.  and  J.  carried  in  cans  to  about  300 
yards  from  where  said  powder  was  obtained.  J. 
strewed  the  powder  carried  by  him  upon  the 
ground,  struck  a  match  and  applied  it  to  said 
tram  of  powder,  about  the  time  that  D.  attempt- 
ed to  pick  up  some  of  said  powder  upon  the 
ground.  The  powder  upon  the  ground  exploded, 
and  Ignited  the  powder  in  the  can  carried  by  D., 
which  also  exploded  and  severely  burned  and  per- 
manently injured  D.  Held,  that  although  such 
injuries  be  immediately  brought  about  by  the  in- 
tervemn^  cause  of  the  striking  of  the  match  by 
J.,  such  intervening  cause  was  set  In  motion  by 
the  original  wrongdoing  of  F.-M.  In  throwing  out 
said  cans  containing  said  small  portions  of  pow- 
der In  a  place  accessible  to  D.  and  J.,  and  F.-M.' 
is  Uable  for  the  resulting  damages  caused  by 
said  explosion  of  powder.  Held,  further  that  the 
'powder  monkey,"  employed  by  F.-M.  at  said 
powder  house,  being  present  and  not  objecting  to 
tte  removal  of  said  powder  by  said  D.  and  J. 
from  said  cans,  his  action  in  so  doing  must  be  re- 
garded as  the  negligent  act  of  F.-M.  Held,  fur- 
ther, that  under  the  facts  of  this  case,  a  verdict 
of  $5,000  is  not  excessive. 

[Ed.    Note.— For   other   cases,    see   Damages, 
_ent.  Dig.  f  372;   Dec  r'-  ■ — -""'—   -  *'^ 
gives,  Cent.  Dig.  ||  4,  6; 
ter  and  Servat 
Dig.  <8=»304.] 


Cent.  Dig.  f  372;  Dec  Dig.  «=»132(1);  Explo- 
sives, Cent.  Dig.  II  4,  6:  Dec.  Dig.  «=s>8 ;  Mas- 
ter and  Servant,  Cent  Dig.  %%  1226-1229;  Dec. 


Gommiasionertt'  Opinion,  Divislofn  No.  1. 
Error  from  District  Court,  Coal  County; 
Robert  M.  Rainey,  Judge. 

Action  by  John  De  York,  by  his  father  and 
next  friend,  Joe  De  Vork,  against  the  Fol- 
som-Morrls  Coal  Mining  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  O.  Ralls,  of  Atoka,  for  plaintiff  in  error. 
Fooshee  &  Branson  and  0.  M.  Tfareadglll, 
all  of  Coalgate,  for  defendant  in  error. 

COLLIER,  0.  This  is  an  action  commenc- 
'ed  by  defendant  In  error  to  recover  damages 
in  the  sum  of  $15,000  against  plaintiff  in 
error  for  personal  injuries.  Hereinafter  the 
parties  will  be  designated  as  they  were  in  the 
trial  court 

The  material  evidence  In  the  case  shows 
that  defendant  was  engaged  in  coal  mining, 
and  In  connection  therewith  maintained  a 
powder  magazine  or  powder  house,  located 
on  the  premises  of  defendant,  within  a  few 
hundred  feet  from  the  mouth  of  the  coal 
mine.  In  which  was  kept  and  stored  large 


tft=aFor  other  cages  see  saine  ton}0  and  KBT-NUMBBB  In  all  Key-Numbered  Dlsests  and  IndezM 
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quantities  of  blasting  powder  from  wMcb  de- 
fendant furnished  Its  employ&s  or  coal  dig- 
gers ;  that  said  powder  was  inclosed  In  large 
black  cans,  each  of  which  contained  about 
25  pounds  of  powder;  that  said  cans  were 
opened  by  defendant  and-  the  powder  partial- 
ly emptied  therefrom  and  furnished  to  its 
employes;  that  said  cans,  still  containing 
small  quantities  of  powder,  were  thrown  out 
on  the  ground  near  and  around  said  powder 
house;  that  the  place  where  said  cans  were 
thrown  after  being  emptied  was  unfenced, 
unprotected,  and  unguarded;  that  plalntifT, 
who  was  at  the  time  about  12  years  of  age, 
together  with  other  small  boys,  obtained  from 
said  powder  cans  small  quantities  of  powder 
which  liad  been  left  In  the  cans  by  defendant, 
Its  agents  and  employes,  and  thereby  obtain- 
ed a  quantity  of  powder  which  was  placed  In 
two  cans  respectively  by  said  plaintiff  and 
one  of  the  other  boys,  and  on  the  same  day, 
and  shortly  after  the  boys  had  secured  the 
powder,  the  plaintiff  and  one  of  said  small 
boys  took  said  powder  so  obtained  from  said 
powder  cans  from  where  they  obtained  it  to 
a  distance  of  about  300  yards ;  that  plaintiff 
carried  one  of  the  cans  containing  said  pow- 
der in  his  arms,  and  one  of  the  other  boys 
carried  another  can  containing  a  large  quan- 
tity  of  powder,  obtained  as  aforesaid,  and 
emptied  said  powder  on  the  ground,  string- 
ing it  along  for  some  distance,  at  which  time 
plaintiff  was  standing  close  to  said  powder 
being  emptied  on  the  ground,  and  attempted 
to  pick  up  some  of  said  powder  so  emptied 
vpaa  the  ground  to  put  it  In  the  can  carried 
by  hlin;  and  that  while  so  doing,  the  other 
boy  struck  a  match  and  stuck  it  to  said  pow- 
der so  emptied  on  the  ground,  and  said  pow- 
der instantly  exploded,  and  a  flash  of  the  fire 
therefrom  entered  said  powder  contained  in 
the  can  held  by  plaintiff  in  his  arms,  which 
said  powder  instantly  exploded.  The  evi- 
dence further  shows  that  as  a  result  of  said 
explosion,  plaintiff  was  burned  about  the  neck, 
arms,  face,  down  on  the  side  of  his  chest, 
on  both  arms,  and  from  the  forearm  down 
tlirough  the  palm  of  his  hand;  that  said 
bums  were  deep  and  very  severe ;  that  plain- 
tiff was  burned  through  the  skin  and  into 
what  is  known  as  the  "deeper  structures"; 
that  practically  all  the  skin  was  burned  off; 
that  his  left  hand  was  burned  worse  than 
the  right;  that  the  bums  on  the  left  band 
were  heavy  enough  to  cause  the  contraction 
of  the  left  wrist ;  that  his  hand  was  drawn 
almost  to  a  right  angle;  that  said  bums 
were  severe  enough  to  cause  the  contraction 
of  his  muscles,  and  may  have  burned  the 
muscles,  ligaments  and  tendons;  that  the 
skin  had  to  be  taken  out  of  the  palm  of  his 
band  and  off  his  fingers,  and  on  the  back  of 
his  band  and  arm;  that  the  bums  com- 
menced about  even  with  the  nipple;  that 
plaintiff's  entire  face  was  burned;  that  he 
was  confined  to  his  bed  for  5  months  from 
tbc  effects  of  the  bums ;  and  that  said  in- 
160  P.— « 


juries  were  permanent.  Thereupon  plaintiff 
was  exhibited  to  the  Jury  to  be  examined  as 
to  the  scars  caused  by  said  burns. 

The  evidence  of  defendant  shows  that  it 
had  been  in  control  of  the  mine  for  about  a 
month  and  a  few  days,  and  that  some  of  the 
cans  in  which  powder  was  left  had  been 
thrown  out  by  the  former  company,  and  that 
was  the  usual  way  to  dispose  of  said  cans; 
that  during  the  time  It  had  control  of  the 
mine,  it  had  used  and  thrown  out  about  20 
powder  cans  a  day;  that  defendant  had  a 
person  employed  at  the  powder  house,  known 
as  a  "powder  monkey,"  whose  duties  were 
to  deliver  the  powder  to  the  miners;  that 
people  had  been  accustomed  to  carrying  off 
the  cans  for  various  purposes,  and  that  said 
"powder  monkey"  in  charge  of  said  powdw 
house,  as  agent  of  said  defendant,  saw  plain- 
tiff and  the  other  boys  on  the  day  of  the 
accident  getting  powder,  and  did  not  in  any 
way  attempt  to  prevent  them  from  so  do- 
ing. 

Upon  conclusion  of  the  evidence  of  plain- 
tiff defendant  demurred  thereto,  which  was 
overruled  and  excepted  to.  Defendant  re- 
quested 11  instructions,  whidi  wei«  refused 
by  the  court  The  court  Instructed  the  Jury 
as  follows: 

"(4)  The  plaintiff  must  make  out  his  case  by 
a  fair  preponderance  of  the  evidence.  If  he 
fails  to  do  this  or  if  the  evidence  is  equally  bal- 
anced your  verdict  should  be  for  the  defendant. 

"(5)  If  you  believe  from  a  fair  preponderance 
of  the  evidence  in  this  case  that  the  defendant, 
the  Folsom-Morria  Goal  Mining  Oompany,  n^li- 
gently  and  carelessly  threw  out  its  powder  cans 
with  small  quantities  of  powder  therein,  and  neg- 
ligently permitted  them  to  remain  there  unpro- 
tected, and  you  further  believe  that  the  plaintiff, 
John  De  Vork,  was  a  young  boy  not  of  mature 
years  and  discretion,  and  did  not  understand  or 
appreciate  the  dangerous  condition  of  the  pow- 
der, and  that  the  negligence  (^  the  defendant 
company,  if  you  find  that  it  was  negUgent,  was 
the  proximate  cause  of  the  plaintiS's  injuries, 
that  is,  that  the  plauttiS's  injuries  were  directly- 
caused  as  a  result  of  said  negUgence,  you  wul 
find  for  the  plaintiff;  otherwise  you  will  find 
for  the  defendant. 

"(6)  The  fact  that  the  plaintiff  was  injured 
does  not  presume  negligence  on  the  part  of  the 
defendant;  but  you  are  to  determine  from  all  the 
evidence  in  the  case  whether  or  not  the  defend- 
ant was  negligent. 

"(7)  Negligence  is  the  failure  to  do  what  a  rea- 
sonably prudent  man,  under  the  circumstances, 
would  have  done,  or  doing  what  a  reasonably 
prudent  man  woidd  not  have  done  under  the  cir- 
cumstances. 

"{H)  In  the  event  you  find  for  the  plaintiff,  in 
arriving  at  the  amount  of  his  recovery  you  may 
take  into  consideration  and  allow  him  reasonable 
compensation  for  mental  and  physical  suffering, 
if  you  find  that  he  suffered  any,  and  you  may 
take  into  consideration  the  reasonable  and  prob- 
able effects  in  the  future  upon  the  health  of  the 
plaintiff  and  the  effect,  if  any,  upon  his  ability 
to  earn  a  living  after  he  reaches  the  age  of  21 
years. 

"(0)  If  you  believe  that  any  witness  has  know- 
ingly and  willfully  testified  falsely  to  any  mate- 
rial fact  in  issue,  you  may  disregard  said  wit- 
ness' testimony,  in  whole  or  in  part,  or  you  may 
give  it  such  weight  and  value  as  you  deem 
proper. 

"(10)  Zou  are  the  sole  Judges  of  the  credibU- 
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itr  of  the  witnesses  and  the  weight  and  valne  to 
be  given  to  their  testimony.  In  determining  as 
to  the  credit  you  will  give  a  witness,  and  the 
weight  and  value  you  will  attach  to  a  witness' 
testimony,  you  may  take  into  consideration  the 
conduct  aud  appearance  of  the  witness  upon  the 
stand,  the  interest  of  the  witness,  if  any,  in  the 
results  of  the  trial ;  the  motives  of  the  witness, 
if  any,  in  testifying;  the  opportunity  the  witness 
had  to  observe  or  to  be  informed  as  to  the  matters 
respecting  which  the  witness  gives  testimony  and 
the  inclination  of  the  witness  to  speak  the  truth, 
or  otherwise,  as  to  the  matters  within  the  knowl- 
edge of  the  said  witness. 

"(11)  All  these  matters  being  taken  into  ac- 
count together  with  all  the  facts  and  circum- 
stances  in  evidence,  it  is  your  province  to  give  to 
each  witness  such  credit  and  the  testimony  of 
each  witness  such  weight  and  value  as  you  deem 
proper." 

The  Jury  returned  a  verdict  In  favor  of 
plaintiff  for  $5,000,  to  wblch  defendant  duly 
excepted.  Motion  for  new  trial  was  filed  by 
defendant,  which  was  overruled  and  excepted 
to,  aud  an  appeal  perfected  to  this  court 

There  are  many  errors  assigned,  a  large 
majority  of  which  are  predicated  upon  In- 
structions refused,  which  we  deem  unneces- 
sary to  set  out ;  the  material  errors  assigned, 
from  our  viewpoint,  being  the  action  of  the 
court  In  overruling  defendant's  demurrer  to 
plaintiff's  evidence,  and  in  refusing  to  grant 
a  new  trial. 

The  material  evidence  shows  beyond  ques- 
tion that  the  cans  thrown  out  by  defendant 
containing  the  parcels  of  powder  were  ac- 
cessible to  plaintiff  and  other  boys,  and 
therefore  the  first  material  proposition  with 
which  we  are  met  is  whether  or  not  such 
action  on  the  part  of  defendant  was  action- 
able negligence.  We  are  unable  to  agree  with 
defendant  that  under  the  facts  in  this  case 
no  liability  attached  to  defendant;  or,  that 
the  case  of  Pollard  v.  Oklahoma  City  Ry.  Ca, 
36  OkL  96,  128  Pac.  300,  Ann.  Cas.  1&15A, 
140,  in  which  the  facts  as  to  the  intervening 
causes  are  entirely  different  from  those  in 
ttds  case,  supports  its  contention.  In  that 
case  it  Is  said: 

"It  is  a  well-settled  rule  of  law  tliat  requires 
each  person  to  use  such  care  for  the  safety  and 
'^ell-being  of  others  in  and  about  the  keeping 
of  his  property  as  an  ordinarily  prudent  person 
would  have  used  under  all  the  facts  and  circum- 
stances of  the  case,  and  the  failure  to  use  such 
care  is  negligence ;  and  he  who  does,  or  permits, 
a  wrongful  act  is  Uable  for  the  consequences 
which  ensue  in  the  ordinary  and  natural  course 
of  events,  although  such  consequences  be  im- 
mediately and  directly  brought  about  by  inter- 
vening causes,  if  such  intervening  causes  were 
set  in  motion  by  the  first  or  original  wrongdoer." 

In  Pelrce  v.  Lyden,  157  Fed.  562,  85  C.  C. 
A.  312,  it  is  held: 

"Defendant  maintained  a'  shed  in  a  railroad 
yard  of  about  two  acres  near  a  schoolhouse  in  a 
city,  in  which  he  kept  open  barrels  of  oil.  Dur- 
ing the  daytime  the  shed  was  left  unlocked,  and 
for  several  months  children  living  in  the  vicinity 
who  played  in  the  yard  had  been  in  the  habit  of 
stealing  oil  from  the  barrels  in  old  cans  and  mak- 
ing fites  with  it  in  the  yard,  which  fact  was 
known  to  defendant's  watchman.  On  one  such 
occasion  plaintiff,  who  was  an  infant,  was  burn- 
ed and  injured.  Held,  that  defendant  was 
chargeable  with  notice  of  such  practice  of  the 
children    from    its    long   continuance    and    the 


knowledge  of  his  watchman,  and  tliat  the  qnes- 
tlon  of  his  negligence  in  keeping  the  place  in 
such  condition  in  view  of  the  danger  of  their  in- 
jury therefrom  was  for  the  jury." 

In  MUler  v.  Boston  &  N.  St  Ry.  Co.,  197 
Mass.  535,  83  N.  E.  990,  it  is'  held: 

"In  an  action  for  personal  injuries,  where  de- 
fendant's negligence  is  the  proximate  cause  of 
the  injury,  the  fact  that  there  are  other  concur- 
ring culpable  causes  will  not  preclude  recovery." 

In  Mattson  v.  Minnesota  &  North  Wiscon- 
sin R.  Ca,  95  Minn.  477,  104  N.  W.  443,  70 
L.  R.  A.  503,  111  Am.  St  Rep.  483,  6  Ann. 
Cas.  498,  It  Is  said: 

"The  dangerous  instrumentality  here  involved 
(dynamite)  is  an  extremely  hazardous  article  in 
the  hands  of  mature  persons,  and  a  hundredfold 
more  so  in  the  hands  of  young  children.  The  de- 
gree of  care  required  of  persons  having  the  pos- 
session and  control  of  dangerous  explosives,  such 
as  firearms  or  dynamite,  is  of  the  tii|[hest  The 
utmost  caution  must  be  used  in  their  care  and 
custody,  to  the  end  that  harm  may  not  come  to 
others  from  coming  in  contact  witii  them.  The 
degree  of  care  must  be  commensurate  with  the 
dangerous  character  of  the  article  (Keasbey, 
Electric  Wires  [2d  Ed.]  269,  270),  and  is  greater 
and  more  exacting  as  respects  young  children. 
Aa  to  Buch,  the  care  required  to  be  exercised  is 
measured  by  the  maturity  and  capacity  of  the 
child.  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  Ed.  745.  What  would  constitute  rea- 
sonable care  with  respect  to  adults  might  be 
gross  negligence  as  applied  to  a  young  child.  7 
Am.  &  Eng.  Enc.  Law  [2d  Ed.]  p.  441,  and  cases 
cited.  The  case  at  bar,  within  these  rules,  is 
even  stronger  than  the  so-called  'turntable  cases.' 
There  is  nothuig  so  attractive  to  young  boys  as 
articles  of  an  explosive  nature,  and  the  greater 
the  volume  of  sound  that  may  be  produced  there- 
from, the  greater  the  attraction.  As  compared 
with  an  ordinary  turntable,  dynamite  is  vastly 
more  attractive,  and  far  more  dangerous.  Yonng 
children  are  incapable  of  comprehending  the  dan- 
gers in  handling  or  exploding  the  same,  and  their 
natural  instincts  urge  them  into  experiments 
with  it  whenever  it  comes  within  their  reach. 
In  view  of  these  considerations,  the  rule  of 
law  imposed  upon  him  who  possesses  such  dan- 
gerous articles  should  be  more  exacting  than 
in  the  case  of  a  turntable;  and,  applying  the 
rule  to  the  facts  before  us,  it  is  clear  that  the 
jury  was  justified  in  finding  negligence  upon  the 
part  of  defendant  It  failed  to  take  proper 
care  of  dynamite  brought  into  this  vicinity,  and 
left  it  exposed  upon  the  premises  where  children 
had,  to  the  knowledge  of  its  servants,  been  in 
the  habit  of  loitering  and  amusing  themselves. 
•  •  •  In  the  case  of  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  14  Sup.  Ct  619,  38  U 
Ed.  434,  it  appeared  that  the  railway  company 
had  been  operating  a  coal  mine  near  one  of  its 
stations,  and  was  in  the  habit  of  depositing  the 
slack  upon  an  open  lot  between  the  mine  and 
the  station  in  such  quantities  that  it  took  fire 
from  the  spontaneous  combustion  and  remained 
in  that  condition,  constantly  burning.  Plaintiff, 
a  young  boy,  visited  the  coal  mine  in  company 
with  another  boy,  and  became  frightened  by 
threats  of  other  boys  who  preceded  them  to  the 
mine,  and,  in  an  effort  to  escape  from  them,  fell 
into  the  burning  slack,  and  was  severely  injured. 
I'he  company  was  held  guilty  of  negligence  in 
not  properly  guarding  the  pit  of  slack,  and  that, 
under  the  circumstances  disclosed,  the  plaintiff 
was  not  a  trespasser.  It  appeared  that  people 
in  general  visited  the  mine  at  pleasure,  includ- 
ing boys  of  the  age  of  plaintiff.  There  was  noth- 
ing particularly  attractive  about  the  mine,  either 
to  adults  or  children,  and  certainly  nothing  at- 
tractive in  the  burning  pit  of  slack.  The  court 
in  that  case  cited  and  commented  favorably  up- 
on the  leading  English  case  of  Liynch  v.  Nurdin, 
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1  Q.  B.  29.  In  that  case  it  appeared  that  de- 
fendant's servant  left  the  horse  and  cart  he  was 
driving  for  his  master  unhitched  in  the  street 
and  unattended,  while  he  entered  a  house  on 
some  business  errand.  Plaintiff,  a  boy  of  7 
years,  and  other  children,  discovering  the  horse 
unhitched,  began  playing  about  the  cart.  Some 
of*  the  boys  got  into  the  cart,  while  another  led 
the  horse  down  the  street.  Plaintiff,  in  attempt- 
ing to  get  out  of  the  cart,  fell  between  the 
wheels,  the  cart  passing  over  and  breaking  one 
of  his  legs.  Defendant,  the  master,  was  held 
liable  for  the  neglect  of  its  servant  in  leaving  the 
horse  In  the  manner  stated,  and  tiiat  his  respon- 
sibility was  not  overcome  by  the  fact  that  the 
boys  were  trespassers." 

The  contention  that  the  plaintiff  was  a 
trespasser  is  not  well  taken.  In  City  of 
Shawnee  v.  Cheek,  41  Okl.  227,  137  Pac.  724, 
51  L.  R.  A.  (N.  S.)  672,  Ann.  Cas.  ISISC,  290, 
it  iB  held: 

"A  child  under  7  years  of  age,  or,  in  the  ab- 
sence of  evidence  of  capacity,  between  7  and 
14  years  of  age,  is  presumed  to  be  incapable  of 
guilt  of  more  than  technical  trespass,  as  affecting 
question  of  duty  of  owner  in  respect  to  danger- 
ous condition  of  premises.    •    •    • " 

The  question  of  whether  or  not  plaintiff, 
at  the  time  of  the  accident,  was  so  matured 
as  to  appreciate  the  danger  of  handling  the 
powder,  was  under  proi)er  instructions  of  the 
court,  submitted  to  the  Jury;  and  the  ver- 
dict found  was  a  finding  tqr  the  Jury  that 
plaintiff  was  not  so  matured  as  to  under- 
stand, and  did  not  understand  the  danger 
incident  to  the  liandling  of  said  powder. 

Whether  or  not  there  was  evidence  suf- 
ficient to  show  liability  on  the  part  of  defend- 
ant was  a  question  for  the  jury;  and  tliis 
question,  we  think,  was  submitted  to  the 
Jury  under  proper  instructions  of  the  court. 
In  I/ittleJotan  v.  Midland  Valley  B.  Co.,  148 
Pac.  120,  it  is  held: 

"In  an  action  for  damages  for  personal  injury, 
charged  to  have  been  caused  by  negligence,  the 
court  should  not  sustain  a  demurrer  to  the  evi- 
dence and  withdraw  the  case  from  the  jury,  un- 
less, as  a  matter  of  law,  no  recovery  can  be  had 
upon  any  view  which  can  be  properly  taken  of 
the  facts  the  evidence  tends  to  establish." 

We  are  therefore  of  the  opinion  that  in 
permitting  the  cans  containing  the  powder 
to  be  thrown  out,  as  they  were,  that  defend- 
ant was  liable  for  such  negligence;  especial- 
ly In  view  of  the  fact  that  the  "powder  mon- 
key" in  charge  of  the  powder  house  was  cog- 
nizant of  the  action  of  the  boys  in  taking  the 
powder,  which  knowledge  of  the  "powder 
monkey"  must  be  imputed  to  defendant,  and 
did  not  attempt  to  prevent  them  from  taking 
the  powder.  It  is  true  that  the  injury  com- 
plained of  was  brought  about  by  an  interven- 
ing cause,  but  such  intervening  cause  was 
set  in  motion  by  the  wrongdoing  of  defend- 
ant in  throwing  out  the  cans  containing  the 
powder.  Pollard  v.  Okl.  Cy.  R.  Co.,  supra. 
We  are  therefore  of  the  opinion  that  the 
court  did  not  err  in  overruling  the  demurrer 
to  plaintiff's  evidence. 

The  very  many  requested  instructions  re- 
fused were,  where  they  assert  correct  rales 
of  law,  covered  by  the  general  instmctionB 


of  the  court.  We  therefore  do  not  deem  it 
necessary  to  spedflcally  point  out  the  vice 
of  the  several  requested  instructions  prop- 
erly refused  by  the  court 

In  view  of  the  fact  that  the  injuries  re- 
ceived by  plaintiff  are  permanent,  and  that 
necessarily  he  must  have  suffered  extreme 
pain,  and  must  go  through  life  terribly  dis- 
figured, we  are  unwilling  to  say  that  a  ver- 
dict of  $6,000  is  excessive.  Upon  a  most 
careful  consideration  of  the  entire  record,  we 
are  of  the  opinion  that  the  court  did  not  err 
in  overruling  the  motion  for  new  trial. 

This  cause  should  be  affirmed. 

P£B  CURIAM.   Ad(vted  in  whole. 


BERRYHILL  v.  MILLER.    (No.  6381.) 
(Supreme  Court  of  Oklahoma.    Sept.  26,  19160 

(8yttaiu$  by  the  Court.) 

1.  Appeal   and    Eebob    <8=>614  —  Record — 
Case-Madb— Authentication. 

Where  a  case-made  is  signed  by  the  trial 
judge,  but  is  not  attested  by  the  signature  of 
the  clerk  and  the  seal  of  the  court,  it  is  not  suf- 
ficiently authenticated,  as  required  by  the  stat- 
ute, to  constitute  a  valid  case-made,  and  the 
judgment  of  the  trial  court  cannot  be  reviewed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2708-2713;  Dec.  Dig.  «» 
814.] 

2.  Appeai.  and  Ebbob  «=s637  —  RcooBO  — 
Case-Madk— Extension  or  Time. 

A  purported  order  of  the  trial  judge  extend- 
ing the  time  in  which  to  make  and  serve  a  case- 
made  ia  without  force  where  the  caae-made  fails 
to  show  affirmatively  that  such  order  was  made 
and  is  entered  of  record  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2404,  2405;  Dec.  Dig.  (8=a 
637.] 

Commissioners'  Opinion,  Division  No.  S. 
Error  from  County  Court,  Muskogee  County ; 
Thos.  W.  Leahy,  Judge. 

Action  by  A.  J.  BerryhlU  against  Robert 
Miller.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Dismissed. 

Thea.  E.  Lipscomb  and  Sumner  J.  Lips- 
comb, both  of  Muskogee,  for  plaintiff  In  er- 
ror. Crump,  Bailey  &  Crump,  of  Muskogee, 
for  defendant  in  error. 

CAMPBELL,  C.  This  is  an  appeal  trom 
a  judgment  of  the  county  court  of  Muskogee 
county  in  favor  of  the  defendant,  Robert  Mil- 
ler. The  plaintiff,  A.  J.  Berryblll,  brings 
this  proceeding  to  have  the  Judgment  revers- 
ed, and  brings  the  record  to  this  court  by 
case-made. 

[1]  1.  The  case-made,  attached  to  the  peti- 
tion in  error,  is  authenticated  by  the  certifi- 
cate of  the  trial  judge,  and  is  attested  by  the 
signature  of  the  clerk.  The  seal  of  the  court 
is  not  attached  thereto.  Section  S242,  Re- 
vised   Laws    1910,    provides: 

"The  case  and  amendments  shall,  upon  three 
days'  notice,  be  submitted  to  the  judge,  who 
shall  settle  and  sign  the  same,  and  cause  it  to 
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be  attested  In  tiie  declt,  and  tlie  aeal  of  tbe 
coart  to  be  tfiereto  attadied.  It  ahall  tbea  be 
filed  with  the  papera  in  the  caie." 

In  the  case  of  Oklahoma  City  t.  McKean, 
89  OkL  300,  136  Pac.  19,  it  was  held: 

"Where  a  caae-made  is  signed  by  the  trial 
judge,  but  is  not  attested  by  the  derk  of  the 
court,  and  the  seal  of  the  court  is  not  attached 
thereto,  it  is  not  sufficiently  authenticated,  as 
required  by  tbe  statute,  to  constitute  a  valid 
case-made,  and  tbe  judjcment  of  the  trial  court 
cannot  be  reviewed,  and  the  appeal  will  be  dis- 
missed." 

This  same  question  was  again  considered 
by  this  court  in  the  matter  of  the  Appeal 
of  Garland,  153  Pac.  153,  not  yet  officially 
reported,  and  the  above  rule  was  followed, 
and  in  the  opinion  it  was  said: 

"The  signature  of  the  trial  judge,  settling  the 
case-made,  is  not  attested  by  the  signature  of 
the  clerk  of  the  court  and  the  seal  of  the  court. 
This  is  imperative,  and  a  failure  to  so  attest 
leaves  the  attempted  appeal  without  verity." 

The  case-made  in  the  instant  case,  not  be- 
ing authenticated  as  required  by  law,  is  a 
nullity,  and  the  appeal  is  without  verity,  and 
should  be  dismissed. 

[2]  2.  It  appears  from  the  case-made  that 
the  motion  for  a  new  trial  was  considered 
and  denied  by  the  trial  court  on  November 
11,  1913,  and  on  that  date  the  trial  court 
granted  an  extension  of  time  in  which  to 
make  and  serve  a  ca^made,  and  author- 
ized the  service  of  case-made  within  60  days 
from  that  date,  which  time  would  have  expir- 
ed on  January  10,  1914,  which  order  of  coart 
was  duly  entered  of  record  in  tbe  trial  oonit, 
as  afQrmatively  appears  from  the  case-made. 
On  December  18,  1913,  the  trial  judge  made 
an  order  which  gave  an  additional  extension 
of  time  for  30  days  on  the  application  of  the 
plaintiff,  but  this  order  of  extension  does  not 
affirmatively  appear  from  the  case-made  to 
have  been  entered  of  record  in  the  trial  court 
as  required  by  tbe  statute.  The  case-made 
attached  to  petition  In  error  was  actually 
served  on  the  defendant  on  February  9,  1914, 
as  shown  by  tbe  case-made  Itself,  This  serv- 
ice was  not  within  the  time  originally  grant- 
ed by  order  of  the  court  duly  entered  of  rec- 
ord, but  was  within  the  time  granted  by  the 
judge  in  the  last  purported  order,  which  was 
never  entered  of  record  in  the  trial  court 
The  question  presented  by  the  record  before 
us  is  one  of  jurisdiction,  and  one  which  the 
parties  cannot  waive,  and  this  court  cannot 
overlook.  Keennn  v.  Chastaln  et  al.,  157  Pac. 
326,  not  yet  officially  reported.  If  the  last 
order  of  the  trial  judge  Is  without  force,  the 
case-made  was  not  served  within  time,  and 
would  be  a  nullity. 

In  the  case  of  Mobley,  Adm'x,  v.  Chicago, 
Rock  Island  &  Pac.  Ry.  Co.,  44  Okl.  7S8,  145 
Pac.  321,  this  court  held: 

"A  purported  order  of  the  trial  judge  extend- 
ing the  time  in  which  to  make  and  serve  a  case- 
made  is  without  force,  where  the  case-made  fails 
to  show  affirmatively  that  such  order  was  made 
and  is  entered  of  record." 


This  aeems  to  have  been  tbe  rote  In  tUa 
court  for  a  considerable  period  of  time,  and 
it  has  been  so  often  restated  that  attorneys 
who  appeal  cases  to  this  court  should  famil- 
iarise themselves  with  it  in  order  that  ap- 
peals may  not  be  dismissed.  The  rule'  was 
fully  established  by  the  decision  of  this 
court  in  tbe  case  of  Springfield  Fire  &  Marine 
Ins.  Co.  ▼.  Oisb,  Brook  ft  Co.,  23  Okl.  824, 
102  Pac.  708,  and  has  been  followed  since, 
and  seems  to  be  very  generally  recognized  at 
this  time  by  the  profession. 

For  the  reasons  stated  in  this  opinion,  this 
court  cannot  consider  tbe  questions  present- 
ed by  the  appeal,  for  to  do  so  would  be  to  in- 
dulge In  an  effective  method  of  arbitration 
not  fnlly  ctmtemplated  by  law,  and  tiiia  ap- 
peal la  therefore  dismiased. 

PER  CURIAM.    Adopted  in  wbola. 


FIRST   NAT.    BANK    OF   POTEAU   T. 

SCHOOL  DIST.  NO.  49  OF  HUGHES 

COUNTT.     (No.  7069.) 

(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

(ByUahu*  by  the  Court.) 

1.  Apfkai,  and   Ekbob   «=>185(1)— REVIEW— 
Scope  aitd  Extent— Jttbisdiotior  or  Tbiai. 

COUBT. 
The  jurisdiction  of  the  court  from  which  an 
appeal  comes  to  this  court  is  a  fundamental 
question  in  every  case,  and  if  such  court  had  no 
jurisdiction,  the  parties  cannot  waive  its  want 
of  jurisdiction,  and  this  court  should  not  over- 
look the  want  of  jurisdiction  of  the  trial  court 
sven  though  the  parties  have  not  seen  fit  to  chal- 
lenge the  jurisdiction  of  the  trial  court  in  some 
proper  manner. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  1166-1168,  1170-117C; 
Dec  LMg.  <8=»185a)J 

2.  COUBIS  «=»1:M>  — JDKUDICTIOH   —  COOHTX 
COUBT. 

Under  section  12  of  article  7  of  the  Consti- 
tution, and  section  1816,  Rev.  Laws  1910,  the 
county  courts  have  no  jurisdiction  in  civil 
cases  where  tbe  amount  involved  is  ^00  or  leas. 
[Ed.  Note. — For  other  cases,  see  Courts^  Cent 
Dig.  §§  413-^30;    Dec.  Dig.  <S=>120.] 

Commissioners'  Opinion,  Divl^on  No.  S. 
Error  from  County  Court,  Hughes  County; 
J.  Boss  Bailey,  Judge. 

Action  by  the  First  National  Bank  of 
Poteau  against  School  District  No.  49  of 
Hughes  County.  Judgment  for  defendant 
and  plaintiff  brings  error.  Reversed  and  dis- 
missed. 

J.  L.  Skinner,  of  HoldenTllle,  for  plaintiff 
in  error.  P.  W.  Gardner,  of  HoldenvUle,  for 
defendant  in  error. 

CAMPBELL,  C.  This  action  was  commene- 
ed  in  the  coimty  court  of  Hughes  county  by 
tbe  plaintiff  against  the  defendant  for  the 
recovery  of  $150,  and  interest  alleged  to  be 
due  it  under  the  terms  of  12  coupon  notes  la 
the  sum  of  $12.50  each.  The  plaintiff  did  not: 
separately  state  a  cause  of  action  upon  eacli 
coupon  note,  but  pleaded  tbe  entire  12  notca 
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as  one  cauae  of  action,  and  prayed  for  Judg- 
ment  In  the  aggregate  sum  of  $150,  Interest 
and  costs.  The  defendant  filed  a  demurrer 
to  the  second  aniended  petition  upon  the 
ground  that  the  amended  petition  did  not 
allege  facts  sufficient  to  constitute  a  cause  of 
action,  and  this  ground  of  demurrer  was  the 
only  one  presented  to  the  trial  court  The 
trial  court  sustained  the  demurrer  and  dis- 
missed the  cause  at  the  costs  of  the  plalutlft, 
and  this  appeal  Is  brought  to  this  court  on  a 
transcript  of  the  record. 

The  only  question  discussed  ty  counsel  Is 
whether  or  not  the  amended  petition  states  a 
cause  of  action.  The  trial  court  held  It  did 
not,  but  we  cannot  agree  with  him  In  the 
conclusion  which  he  reached.  We  have  care- 
fully examined  the  petition,  and  conclude 
that  it  is  good  as  against  the  demurrer  upon 
the  ground  presented,  and  that  the  amended 
petition  stated  a  cause  of  action.  But  we 
cannot  overlook  another  question  Involved  in 
every  appeal  to  this  court,  which  is  not  dis- 
cussed by  counsel.  Was  the  cause  of  action 
stated  within  the  Jurisdiction  of  the  county 
court? 

[1]  It  was  held  in  Keenan  t.  Gbastaln  et 
al.,  157  Pac.  326,  not  yet  officially  reported,  as 
follows: 

"The  question  of  jurisdiction  is  primary  and 
fundamental  in  every  case,  and  cannot  be  waiv- 
ed by  the  parties  or  overlooked  by  the  court.  It 
ii  the  boanden  Axitj  of  the  court  to  examine  into 
its  jurisdiction,  whether  raised  by  any  party  or 
not,  and  sua  spoute  to  determine  its  own  juris- 
diction." 

In  the  opinion  of  the  court  in  the  above 
case  the  general  rule  Is  stated  and  approved, 
and  it  la  declared  to  be: 

"The  fundamental  question  of  jurisdiction, 
first,  of  this  court,  and  then  of  the  court  from 
which  the  record  comes,  presents  Itself  on  every 
writ  of  error  or  appeal,  and  must  be  answered 
by  the  court  whether  propounded  by  counsel  or 
not"— citing  many  cases. 

Under  this  rule  It  becomes  the  duty  of  this 
court  to  determine  on  its  own  motion  wheth- 
er the  county  court  of  Hughes  county  had 
jurisdiction  of  the  cause  of  action  stated  in 
the  petition.  The  rules  of  procedure  would 
hare  required  plnlntlfT  to  have  stated  sepa- 
rately the  12  different  causes  of  action,  and  if 
such  had  been  done,  eadi  cause  of  action 
would  only  involve  $12.50,  exclusive  of  inter- 
est ;  but  It  saw  fit  to  state  one  cause  of  ac- 
tion upon  the  twelve  diCFeren''  notes,  and 
seeks  a  judgment  In  the  aggregate  sum  of  the 
entire  12  notes.  In  the  aggregate  the  sum 
involved  was  $150,  exclusive  of  interest,  un- 
4er  the  plalntiGTs  idea  of  pleading. 

[25  In  the  recent  case  of  Musser  v.  Baker, 
Judge,  158  Pac.  442,  being  No.  7484  In  this 
court.  It  was  held: 

"Constitution,  art.  7,  {  12,  and  Revised  Laws 
1910,  I  1816,  construed  together,  and  held  to 
vest  the  counl7  court  with  no  jurisdiction  of  civ- 
il cases  involving  $200  or  less." 

Cnd^  the  construction  of  the  Constitution 
and  the  provision  of  the  statute.  It  would  ap- 


pear  that  the  county  court  of  Hughes  county 
did  not  have  jurisdiction  of  the  cauae  of  ac- 
tion stated  in  the  second  amended  petition, 
and  such  cause  should  have  been  dismissed 
for  want  of  jurisdiction.  Not  only  was  the 
judgment  rendered  by  the  trial  court  errone- 
ous, but  It  was  without  jurisdiction  to  render 
any  judgment  except  one  of  dismissal  for 
want  of  jurisdiction, 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  to  the  county  court 
of  Hughes  county,  with  directions  to  dlsmiaa 
the  action  for  want  of  jurisdiction. 

PBB  CURIAM.    Adopted  la  whole. 


TAI/LIAFERRO  v.  ATCHISON,  T.  A  S.  P. 
RY.  CO.  et  aL     (No.  6662.) 

(Supreme  Court  of  Oklahoma.    Sept.  26,  1916.) 

(Byllabu*  by  the  Court./ 
1.  Municipal  Cobfobations  «s»800(1)— Uaa 

or  isIBGEIS— IiIABIUTIBB  FOB  iNJUBIKS. 

The  city  of  Perry  maintained  drainage 
ditches  along  the  north  and  south  sides  of^ 
street,  immediately  to  the  east  of  the  Santa  F6 
railroad  crossing  in  said  city,  which  ditches 
were  wholly  within  the  street,  with  a  roadway 
along  said  street  between  such  ditches.  There 
was  a  bridge  over  the  ditch  on  the  south  side, 
whieh  was  in  a  dilapidated  condition,  wtiich 
was,  at  the  time  of  the  injury  complamed  of, 
being  used  as  a  means  of  crossing  such  ditch 
in  going  along  a  private  road  across  the  block 
to  a  certain  cotton  gin  and  two  residences.  The 
bridge  in  question  was  practically  level  with  the 
surface  of  the  street.  The  horse  wiiich  plaintiff 
was  drivinz,  attached  to  a  buggy,  was  frightened 
by  the  negligent  acts  of  the  employes  of  the  de- 
fendant railway  company  in  permitting  steam 
to  escape  unnecessarily  from  an  engine  standing 
on  the  Santa  F6  track  just  south  of  the  cross- 
ing on  D  street,  according  to  the  testimony  of 
the  plaintiff,  while  he  was  driving  along  D  street 
between  the  Frisco  and  Santa  Fi  tracks,  and 
ran  across  the  Santa  F6  crossing  toward  the 
cast,  one  wheel  of  the  buggy  striking  the  corner 
of  the  bridge  across  the  south  ditch,  which 
caused  plaintiff  to  drop  a  drive  rein  and  become 
partially  overbalanced.  The  rnnning  horse,  at 
this  pomt,  turned  into  the  roadway,  ana  ran 
farther  in  an  easterly  direction,  gradually  cross- 
ing D  street  to  the  north  side  thereof.  Just  be- 
fore running  into  the  diteh  on  the  north  side  of 
D  street,  the  horse  suddenly  turned  and  started 
to  the  south  sixle  of  D  street.  Neither  the  horse 
nor  the  buggy  went  into  the  ditch  on  the  north 
side  of  X>  street  at  the  point  where  the  horse  sud- 
denly turned,  and  the  buggy  was  not  upset,  but 
plaintiff  fell  from  the  buggy  into  the  ditch  and 
was  injured.  The  ditch  at  the  point  where  plain- 
tiff fell  into  it  was  about  two  feet  deep.  The 
plaintiff  was  fuUy  aware  of  the  condition  ot  D 
street,  and  had  driven  along  the  same  many 
times  just  prior  to  his  injury,  and  the  horse 
which  he  was  driving  on  the  occasion  of  his  in- 
jury was  beyond  his  control,  and  had  been  from 
the  time  it  crossed  the  Santa  F6  track.  Held, 
that  the  city  of  Perry  is  not  liable  to  plaintiff 
on  account  of  the  injuries  sustained  by  him  in 
such  fall. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1666;  Dec.  Dig.  «=» 
800(1).] 
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2.  Raixboads  «=93G(K2)  —  Operation  —  Ao- 

'  0IDCNT8   AT   Cb088IN08-^ABE   BEQVIKBD. 

A  railway  company,  In  the  enjoyment  of  Its 
right  to  operate  its  trains  over  its  road,  must  ex- 
ercise ordinary  care  not  to  injure  a  person  who 
is  in  the  act  of  crossing  its  tracks  at  a  public 
crossing,  and  its  liability  for  injuries,  sustained 
by  a  person  in  a  runaway  which  was  caused  by 
the  horse  taking  fright  from  steam  escaping 
from  its  engine,  is  based  upon  lack  of  ordinary 
care  under  the  circumstances;  and,  where  the 
conditions  are  such  that  noises  from  escaping 
steam  would  endanger  a  person  at  a  public  cross- 
ing, which  result  could  be  avoided  by  temporarily 
staying  or  suspending  the  noise  without  materi- 
ally interfering  with  the  doe  operation  of  the 
train,  ordinary  care  and  prudence  woul4  require 
that  it  be  done. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1242;    Dec.  Dig.  «=»360(2).] 

3.  Appeal  and  Ebbob  ®=»499(3)— Tbiai,  «=> 
62(1)— Witnesses  «=>275(2)— Accidents  at 
Crossings— Admissibility  or  Evidence— 
Rkcobd— Cboss-Exauination  of  Witness. 

The  court  erred  in  sustaining  the  objections 
to  the  introduction  of  evidence  ottered  by  plain- 
tiff in  rebuttal,  and  in  refusing  to  permit  plain- 
tiff to  complete  his  record  by  making  a  tender 
of  the  excluded  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2297 ;  Dec.  Dig.  i8=3499(3) ; 
Trial,  Cent  Dig.  J  148;  Dec  Dig.  <S=>62a); 
Witnesses,  Cent  Dig.  {{  968,  974;  Dec.  Dig. 
<e=275(2).] 

4.  Railboaos  ®=>401(3)  —  Opebation  —  Ac- 
cidents at  Cbossings— Instbdctions. 

Instructions  examined,  and  held  to  be  erro- 
neous. 

[Ed.  Note. — For  other  cases,  see  Railroad*, 
Cent. Dig.  t  1386;    Dec^  Dig.  <8s>401(3).] 

(Additional  Byllalut  by  EditorMl  Utaff.) 

6.  Negligence  «=»4  —  Gabe  —  "Obdinabt 

Cabe." 
The  term  "ordinary  care"  denotes  such  de- 
gree of  care  aa  is  commensurate  with  the  dangers 
to  be  encountered,  and  is  determined  by  the  jury 
in  fixing  the  standard  of  conduct  reasonably  to 
be  expected  from  ordinarily  prudent  persons  un- 
der similar  circumstances. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  6;   Dec.  Dig.  <e=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ordinary  Care.] 

Commissioners*  Opinion,  Division  No.  6. 
Error  from  District  Court,  Noble  County ;  W. 
M.  Bowles,  Judge. 

Action  by  C.  T.  Talliaferro  against  the 
Atchison,  Topeka  &  Santa  F^  Railway  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed  as  to 
defendant  City  of  Perry  and  reversed  as  to 
defendant  railway  company,  with  directions 
to  grant  a  new  trlaL 

P.  W.  Cress  and  Henry  S.  Johnston,  botb 
of  Perry,  for  plaintiff  in  error.  Cottlngham 
&  Hayes,  of  Oklahoma  City,  and  H.  £.  St 
Clair,  of  Perry,  for  defendants  in  error. 

CAMPBBLIi,  C  This  action  was  com- 
menced In  the  district  court  of  Noble  county 
by  C.  T.  TalUaferro,  as  plaintiff,  against  the 
Atchison,  Xopeka  &  Santa  Fe  Railway  Com- 
pany and  the  city  of  Perry,  as  defendants,  to 
recover  damages  for  personal  injuries  sus- 


tained by  him  on  account  of  Qie  alleged  neg- 
ligence of  the  defendants.  The  cause  of  ac- 
tion was  stated  in  two  counts.  The  trial  re- 
sulted In  a  verdict  for  the  defendants,  and 
Judgment  was  rendered  on  the  verdict  for 
the  defendants.  The  plaintiff  appeals,  and 
alleges  many  errors,  on  account  of  which  he 
seeks  a  reversal  of  the  Judgment  We  shall 
consider  the  record  first,  as  it  relates  to 
the  dty  of  Perry,  and,  second,  as  it  relates 
to  the  Atchison,  Topeka  &  Santa  FA  Railway 
Company. 

[1]  1.  According  to  the  evidence  of  the 
plaintiff,  he  was  driving  along  D  street  in 
the  city  of  Perry  in  a  baggy  on  the  27th  day 
of  January,  1910,  in  the  afternoon,  between 
the  Frisco  and  Santa  V6  railway  crossings, 
going  in  an  easterly  direction,  to  make  de- 
livery of  some  goods  to  a  house  in  that  di- 
rection, and  Just  as  he  got  into  the  basin  be- 
tween the  Frisco  and  Santa  Ffi  tracks  he 
heard  the  noise  of  escaping  steam  from  an 
engine  on  the  Santa  F^  track  Just  south  of 
him,  and  the  shrieking  noise  from  such  en- 
gine frightened  the  hotse  he  was  driving, 
and  the  horse  plunged  forward  and  ran  up 
the  incline  to  the  Santa  F6  track  where  it 
crossed  D  street.  He  had  his  horse  under 
control  by  the  time  he  reached  the  track  and 
then  the  steam  became  more  violent  and  the 
noise  became  more  shrieking,  and  as  he  drove 
down  the  decline  from  the  track  the  noise 
continued.  Tliat  he  saw  some  person  in  the 
engine  cab  when  the  steam  first  frightened 
his  horse,  and  the  person  was  looking  at  him 
and  laughing,  and  when  the  noise  became 
more  shrieking  and  the  steam  more  violent 
Just  as  he  was  driving  down  the  decline  from 
the  track,  he  saw  this  same  person  in  the  same 
condition  as  before  in  the  cab  of  the  engine. 
Ue  was  then  trying  to  control  his  horse,  but 
she  plunged  over  the  tracks  and  down  the  de- 
cline. The  engine  was  standing  stlU,  and 
steam  was  coming  from  the  top  and  bottom 
of  the  engine.  Be  was  holding  on  the  lines 
and  trying  to  control  her,  and  when  she  ran 
down  the  decUne  from  the  track  she  was  go- 
ing as  fast  as  she  could,  and  Just  as  he  at- 
tempted to  cross  the  bridge  across  the  drain- 
age ditch  on  the  south  side  of  the  street  his 
buggy  wheel  struck  the  bridge  at  an  angle  of 
about  80  degrees,  struck  the  north  abutment 
more  to  the  east  end  of  the  abutment  on  the 
north,  and  as  he  struck  the  bridge  the  horse 
was  going  at  full  speed,  and  one  line  was 
knocked  out  of  his  hand,  and  he  was  bounced 
up  in  the  buggy  and  lost  control  of  the  drive 
rein.  The  horse  then  turned  back  into  th« 
roadway  in  the  street  and  ran  in  au  easter- 
ly direction,  gradually  crossing  the  street  to 
the  north  side,  and  when  the  horse  came  near 
to  the  drainage  ditch  on  the  north  side  of 
the  street  It  suddenly  turned  toward  the 
south  side.  Neither  the  horse  nor  the  buggy 
went  into  the  ditch,  and  the  buggy  was  not 
upset,  but  plaintiff  was  thrown  from  the  bug- 
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gy  into  the  ditch  <»i  the  north  side,  and  broke 
his  leg  and  braised  hlmaelf,  and  the  horse 
ran  to  the  south  side  of  the  street  and 
plnnged  Into  the  ditch,  dragging  with  her  the 
buggy.  There  were  two  drainage  ditches, 
one  on  the  north  side  and  one  on  the  south 
Bide  of  D  street  Just  east  of  the  Santa  F6 
crossing,  and  between  these  two  ditches 
there  was  the  roadway,  both  ditches  being 
within  the  street  There  was  a  bridge  Imme- 
diately to  the  east  of  the  crossing,  which  was 
used  as  a  means  of  crossing  the  south  drain- 
age ditch  In  going  along  a  private  road  over 
the  block  to  the  cotton  glik  and  two  resi- 
dences, and  the  planks  on  the  bridge  were 
loose  and  the  bridge  was  in  a  bad  condition, 
but  the  north  end  of  the  bridge  was  level 
with  the  ground.  He  had  crossed  this  bridge 
and  knew  about  its  condition,  and  knew 
about  the  ditches  on  both  sides  of  the  street, 
and  had  frequently  traveled  along  this  street. 
The  horse  was  beyond  his  control  after  cross- 
ing the  Santa  F6  tracks.  The  ditch  Into 
which  be  was  thrown  was  abont  two  feet 
deep.  This,  in  substance,  was  the  testimony 
of  the  plalntUT  bearing  upon  the  cause  of  his 
ijijury. 

It  appears  from  this  testimony  that  the 
horse  which  plaintiff  was  driving  became 
frightened  and  ran  away  on  account  of  the 
negligence  of  the  employes  of  the  defendant 
railway  company,  and  when  the  horse  ran 
down  the  decline  Immediately  east  of  the 
Santa  F^  tracks,  it  was  running  away,  and 
was  beyond  the  control  of  the  driver.  The 
unsafe  condition  of  the  bridge  across  the 
south  ditch  may  be  conceded,  but  such  condi- 
tion of  the  bridge  In  no  way  contributed  to 
the  injury  which  plaintifT  received,  unless 
that  i)ortlon  of  the  bridge  which  the  buggy 
struck  was  in  some  manner  responsible  for 
the  injury.  As  pointed  out,  the  testimony 
showed  that  the  portion  of  the  bridge  which 
the  buggy  struck  was  the  north  end,  and  it 
was  level  with  the  ground.  Mo  complaint  is 
made  as  to  the  end  of  the  bridge  being  Im- 
properly constructed  or  placed,  and  nothing 
gave  way  when  the  buggy  struck  it  Noth- 
ing except  the  usual  result  attended  the 
striking,  namely,  the  buggy  bounded,  and  the 
plaintiff  was  bounced  up  In  the  buggy.  No 
negligence,  chargeable  to  the  city  of  Perry, 
operated  to  bound  the  buggy  or  bounce  the 
plainticr,  and  the  fact  tliat  he  lost  control  of 
bis  drive  rein  was  a  mere  Incident  so  far  as 
tbe  dty  was  concerned  in  its  legal  relation 
to  the  plaintifT.  The  bridge  might  have  been 
In  perfectly  safe  condition  and  still  the  same 
result  would  have  attended  the  contact  of 
tbe  buggy  with  the  comer  of  the  bridge. 
There  is  therefore  no  causal  relation  between 
the  unsafe  condition  of  the  bridge  and  the 
Injury  sustained  by  plaintiff. 

There  were  two  drainage  ditches  in  tbe 
street,  one  along  the  north  side  and  tbe  other 
along  the  south  side.  This  street  was  one 
along  which  there  was  very  Uttle  travel,  and 


plaintiff  knew  of  tbe  condltiou  of  this  street 
It  seems  that  it  was  used  only  by  persons 
who  liad  occasion  to  visit  a  very  thinly  in- 
habited portion  of  the  city.  The  street  in 
question  was  of  the  usual  width,  and  tbe 
ditch  where  the  bridge  crossed  It  on  the 
south  side  was  probably  not  over  four  feet 
wide  and  three  feet  deep,  and  the  ditch  on 
the  north  side  of  the  street  was  probably  a 
little  wider  at  places,  but  at  no  place  be- 
tween the  Santa  F6  crossing  and  tbe  place 
where  the  injury  occurred  was  the  ditch 
more  tlian  three  feet  deep.  Tbe  street  had 
been  in  the  same  condition  for  a  long  time 
prior  to  tbe  date  of  the  accident,  which  oc- 
curred about  1  o'clock  in  tbe  afternoon. 
There  was  no  culpable  defect  in  the  street 
at  the  time  of  the  Injory  under  the  evidence 
offered  by  plaintiff.  Talcing  into  considera- 
tion the  infrequency  of  travel  along  this 
street  and  the  abandoned  condition  of  the 
roadway  along  tbe  same.  It  cannot  be  said 
with  reason,  that  the  city  was  guilty  of  neg- 
ligence In  maintaining  it  in  the  condition  in 
which  it  was  at  the  time  of  the  injury  to 
plaintiff.  Under  the  evidence  of  the  plaintiff, 
tl)e  city  had  used  proper  care  and  diligence 
to  keep  the  street  in  question  in  a  reason- 
ably safe  and  convenient  condition  for  travel 
In  the  usual  and  Qrdlnary  manner,  and  there 
was  no  obligation  resting  upon  the  city  to 
furnish  plaintiff  such  a  highway  upon  which 
It  would  be  safe  for  his  horse  to  run  away. 
There  is  no  evidence  to  show  that  these 
ditches  were  not  necessary  in  order  to  fur- 
nish an  outlet  for  tbe  surface  water,  and  we 
cannot  assume  that  they  were  unnecessary 
for  that  purpose.  If  they  were,  the  only  way 
in  which  the  dty  could  provide  against  In- 
Jury  to  the  traveling  public  would  be  to  con- 
struct barriers  along  the  ditches  in  question, 
and  even  it  tbe  conditions  were  such  as  to 
have  made  it  the  duty  of  the  dty  to  have 
taken  that  precaution,  it  does  not  appear 
from  the  evidence  that  the  injury  would  not 
have  occurred. 

The  rule  in  relation  to  the  liability  of  a 
munldpality  for  failure  to  keep  its  streets 
in  proper  and  safe  condition  is  discussed  In 
Dillon  on  Munldpal  Oorporatlons,  voL  4,  | 
1706,  as  follows: 

"The  liability  it  not  that  of  a  guarantor  of  the 
safety  of  the  traveler.  The  corporate  authori- 
ties are  only  bound  to  use  reasonable  aldll  and 
diligence  in  making  the  streets  and  sidewalks 
safe  and  convenient  for  travel.  They  are  under 
no  obligation  to  provide  for  everything  that  may 
liappeii  upon  them,  bat  only  for  such  things  as 
ordinarily  exist,  or  as  such  may  reasonably  be 
expected  to  occur.  They  are  not  l>onnd  to  keep 
the  streets  in  such  condition  that  a  traveler 
thereon  may,  with  safety,  run  his  horses  at  a 
furious  rate  of  speed  or  drive  thereon  unmanage- 
able horses,  nor  are  they  bound  to  keep  them 
in  such  condition  tliat  damage  may  not  be  caus- 
ed thereon  by  horses  wliich  liave  escaped  from 
the  control  of  their  driver  and  are  running 
away." 

A  learned  discussion  of  tbe  subject  la 
found  in  tbe  dedslon  of  tbe  ooo 
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aty  of  Cohoes,  77  N.  I.  83,  S3  Am.  Rep.  674, 
wbere  It  is  said: 

"A  manicipal  corporatioB,  bound  to  keep  its 
streets  in  repair,  does  not  become  an  insurer  of 
travelers  tliereon.  It  Is  bound  to  use  reasonable 
skill  and  diligence  in  making  its  streets  safe  and 
convenient  for  travel.  It  la  nnder  no  obliga- 
tion to  provide  for  everything  that  may  happen 
upon  its  streets,  but  only  for  such  use  of  them 
as  is  ordinary  or  as  may  reasonably  be  expect- 
ed. It  is  not  bound  to  keep  its  streets  in  such 
condition  that  a  traveler  thereon  may,  with  safe- 
ty, run  his  horses  at  a  furious  rate  of  speed  or 
drive  thereon  safely  unmanageable  horses,  nei- 
ther is  it  bound  to  keep  its  streets  in  such  condi- 
tion that  damage  may  not  be  caused  thereon  by 
horses  which  have  escaped  from  the  control  of 
their  driver  and  are  running  away." 

After  discussing  tlie  conflicting  decisions 
npoa  this  question,  the  court  announces  the 
rule,  which  finds  support  in  the  weight  of  au- 
thority as  well  as  in  reason,  as  follows: 

"When  two  causes  combine  to  produce  an  in- 
jury to  a  traveler  upon  a  highway,  both  of  whidi 
are,  in  their  nature,  proximate— the  one  being  a 
culpable  defect  in  the  highway  and  the  other, 
some  occurrence  for  which  neither  party  is  re- 
sponsible— the  municipality  is  liable,  provided 
the  injury  would  not  have  been  sustained  but 
for  such  defect  This  appears  to  us  to  be  the 
reasonable  rule.  It  exacts  no  duty  from  munici- 
palities which  has  not  always  rested  upon  them. 
■They  must  use  proper  care  and  vigilance  to  keep 
their  streets  and  highways  in  a  reasonably  safe 
and  convenient  condition  for  traveL  This  is  an 
absolute  du^  which  they  owe  to  all  travelers; 
and  when  the  duty  is  not  discharged,  and,  in 
consequence  thereof^  a  traveler  is  injured,  with- 
out any  fault  on  his  part,  they  incur  liability. 
They  are  not  bound  to  furnish  roads  upon  which 
it  will  be  safe  for  horses  to  run  away,  but  they 
are  bound  to  furnish  reasonably  safe  roads;  and 
if  they  do  not,  and  a  traveler  is  injured  by  cul- 
pable defects  in  the  road,  it  is  no.  defense  that  his 
horse  was  at  the  time  running  away,  or  was 
beyond  his  control." 

In  the  case  of  Moss  v.  City  of  Burlington, 
60  Iowa,  438,  16  N.  W.  267,  46  Am.  Rep. 
82,  It  was  held: 

"Where  plaintiff  securely  tied  his  horse  to  a 
post  on  a  city  street,  the  continuity  of  which 
was  broken  by  a  predpitoos  and  impassible  ra- 
'vine,  along  which  the  city  had  erected  no  bar- 
riers, and  plaintiffs  horse,  becoming  frightened, 
broke  loose  and  ran  along  the  street  and  plunged 
down  the  precipice  and  was  killed,  held  that  the 
city  was  not  liable  to  plaintiff  tor  the  damages 
by  him  sustained." 

In  Teater  v.  City  of  Seattle,  10  Wash.  327, 
38  Pac.  1006,  the  court  held: 

"The  fact  that  a  runaway  team  of  horses  while 
under  full  headway  dashes  over  the  side  of  a 
bridge  at  a  point  where  the  city  has  provided  no 
guai^  rail  does  not  render  the  city  liable  for  the 
injury,  if  the  bridge  was  in  a  reasonably  safe 
condition  and  the  fright  of  the  horses  had  not 
been  caused  by  any  negligence  chargeable  to  the 
city.  A  city  is  not  the  insurer  of  the  safety  of 
its  streets,  but  is  only  required  to  keep  tiiem 
in  a  safe  condition  for  ordinary  travel." 

In  the  case  of  Street  Railway  Co.  t.  Stone, 
54  Knn.  83,  37  Pac.  1012,  the  court  h^d: 

"The  rule  is  that  where  two  causes  combine 
to  produce  the  injury,  both  in  their  nature  proxi- 
mate, the  one  being  the  defect  or  obstruction  in 
the  public  street  and  tjie  other  some  occurrence 
for  which  neither  party  is  responsible,  the  city 
is  liable,  provided  the  injury  would  not  have 
been  sustained  but  for  the  defect  in  the  street." 


In  13  R.  G.  L.  I  374,  it  is  said: 

"According  to  the  weight  of  authority,  where 
two  causes  combine  to  produce  the  injury,  both 
of  which  are  in  their  nature  proximate,  the  one 
being  a  defect  in  the  highway,  for  which  the  dty 
is  liable,  and  the  other,  the  running  away  of  a 
horse,  for  which  neither  party  is  responsible, 
then  the  municipality  is  liable,  provided  the  in- 
jury  would  not  have  been  sustained  but  for  the 
defect  in  the  highway  and  the  plaintiff  was  not 
guilty  of  contributory  negligence." 

To  the  same  effect  Is  the  case  of  City  of 
Muskogee  v.  Miller,  45  Okl.  414,  146  Paa 
782,  In  which  case  this  question  was  Ind- 
dently  discussed,  although  the  Injury  In  that 
case  was  not  sastalned  in  a  runaway. 

From  the  foregoing  authorities.  It  will  be 
observed  that  before  a  city  may  be  held  li- 
able for  Injuries  sustained  In  a  ronaway, 
where  the  fright  of  the  horse  was  not  caus- 
ed by  any  negligence  diargeable  to  the  dty, 
but  by  an  Independent  act  of  some  third  per- 
son, the  negligence  of  the  dty  (conceding 
sudi  negligence)  must  have  been.  In  Its  na- 
ture, proximate.  In  the  Instant  case,  under 
the  testimony  of  the  plaintiff,  there  was  an 
eflMent,  primary,  and  proximate  cause  of 
the  Injuries  sustained  by  him,  independent 
of  any  alleged  negligent  condition  of  the 
street  In  question,  and,  conceding  netilgence 
on  the  part  of  the  dty.  Its  liability  nnder 
the  condition  of  the  record  would  necessarily 
be  based  upon  the  theory  of  concurring  neg- 
ligence, which  must  be  proximate  in  Its  na- 
ture, without  which  the  Injury  wonld  not 
have  been  sustained.  Conceding  the  condi- 
tion of  the  street  to  be  just  as  the  testimony 
of  the  plaintiff  showed,  and  fnrther  conced- 
ing negligence  on  the  part  of  the  dty  of 
Perry  In  permitting  it  to  so  remain,  it  would 
still  sefem  from  the  dedsions  upon  the  ques- 
tion that  snch  negligence  of  the  dty  would 
not  be  deemed  suffident  In  law  as  a  proxi- 
mate cause  of  the  injury  sustained  by  the 
plaintiff  nnder  the  facts  as  dlsdosed  by  the 
record  In  this  case. 

In  the  Tery  recent  caae  of  Tfaobron  ▼. 
Dravo  Contracting  Co.,  238  Pa  443,  86  AtL 
292,  44  li.  R.  A.  (N.  S.)  699,  Ann.  Cas.  19140, 
252,  the  court,  In  discusBlng  this  question 
said: 

"The  sole  question  in  the  case  is.  What  was 
the  proximate  cause  of  the  acddent?  The  de- 
fendant's negligence  in  failing  to  erect  barriers 
on  the  embankment  may  be  conceded,  bnt  lia- 
bility for  plaintiff's  loss  does  not  result  there- 
from, except  as  such  negligence  waS*  the  proxi- 
mate cause.  Mere  concurrence  of  one's  negli- 
gence with  the  proximate  and  efficient  cause  of 
the  disaster  will  not  create  liability.  Bat  for 
the  escape  of  the  horses  from  the  control  of  the 

Earty  in  charge  the  accident  would  not  have 
appened.      For    that    escape    defendants,    of 
course,  were  not  liable." 

In  the  above  case,  the  court  announced 
the  following  rule: 

"When  there  are  two  efiScient,  Indepenaent 
•  •  •  causes  of  an  injury  sustained  on  a  high- 
way, the  primary  cause  being  one  for  which 
the  party  charged  with  negligence  is  not  respon- 
sible, •  •  •  and  the  other  being  a  defect  in 
the  highway,  the  injury  must  be  rnerred  to  the 
former  and  not  to  the  latter." 
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The  case  of  Schaeffer  v.  Jackson  Twp.,  150 
Pa.  145,  24  Atl.  629,  Ifi  I..  B.  A.  100,  30  Am. 
St.  Rep.  7S2,  Is  very  similar  In  principle  to 
the  case  at  bar.  In  that  case  a  horse,  hitch- 
ed to  a  vehicle,  took  fright  at  a  donkey  draw- 
ing a  cart  loaded  with  tin  cans,  and  ran 
away,  wrecking  one  of  the  wheels,  which 
dragged  npon  the  ground  until  it  reached  a 
hole,  negligently  left  in  the  highway,  when 
the  occupants  were  thrown  out  and  injnred. 
It  was  held,  reversing  the  judgment  of  the 
lower  court,  that  the  proximate  cause  of  the 
injury  was  the  fright  of  the  horse,  wtiich 
was  not  caused  by  any  neglect  of  the  town- 
ship.   In  the  opinion  of  the  court  it  is  said: 

"The  injury  must  have  been  the  natural  and 
probable  result  of  the  defendant's  negligence. 
But  the  cases  must  be  rare  in  which  an  injury 
can  be  said  to  be  the  result  of  the  negligence  of 
a  party  when  there  Is  another  .and  primary  effi- 
cient proximate  cause,  wholly  independent  of 
such  negligence  and  for  wMdi  the  party  charged 
with  negbgence  is  in  no  way  responsible.  In 
BDch  cases  it  would  be  incumbent  on  the  plain- 
tiff to  show  that  the  accident  would  have  hap- 
pened without  the  concurrence  of  Ute  primary 
efficient  proximate  cause." 

See  Merrill  v.  aty  of  Portland,  Fed.  Cas. 
No.  9,470 ;  Alexander  v.  Town  of  JNew  Castle, 
116  Ind.  51,  17  N.  E.  200;  De  Camp  v.  Sioux 
Olty,  74  Iowa,  892,  37  N.  W.  971;  Shepherd 
V.  Inhabitants  of  Chelsea,  4  Allen  (86  Mass.) 
113;  ChUdrey  v.  City  of  Huntington,  34  W. 
Va.  457,  12  S.  E.  586,  U  L.  B.  A  813;  C.  B. 
I.  &  P.  By.  Co.  V.  Nagle,  154  Pac  667  (not 
yet  officially  reported). 

^niere  seems  to  be  a  well-defined  exception 
to  the  above  rule  in  those  cases  where  the 
horse  is  not  ranning  away,  but  is  momenta- 
rily beyond  the  control  of  the  driver  at  the 
time  the  injury  occurs;  and  there  are  several 
cases  in  wbldb  a  different  role  appears  to 
have  been  adhered  to,  but  upon  a  careful 
analysis  of  such  cases,  snch  different  rule  is 
due  to  the  facts  that  distinguish  that  class  of 
cases  from  the  one  under  conslderatioa.  Such 
apparent  conflict  exists  in  the  decisions  of 
the  courts  of  Pennsylvania,  but  all  doubt  as 
to  the  ooirect  rule  was  removed  by  the  court 
in  the  case  of  Thnbron  v.  Dravo  Contracting 
Co.,  supra,  wherein  it  was  said: 

"Whenever  in  any  of  our  cases  a  municipality 
has  been  held  liable  for  damages  resulting 
through  a  frightened  horse,  it  has  appeared  as 
a  fact  that  the  horse  took  fright  at  a  point  on 
the  highway  where  it  was  in  unsafe  condition, 
and  the  disaster  followed  as  an  inmiediate  conse- 
quence." 

htutertalning  tlie  views  we  do,  so  far  as  the 
plaintiff's  right  of  recovery  against  the  dty 
of  Perry  is  concerned,  it  is  unnecessary  to 
further  consider  the  alleged  errors  of  the  tri- 
al court,  for  the  evidence  of  the  plaintiff  ab- 
solved the  city  from  liability  for  his  injuries, 
and  the  court  should  not  have  submitted  the 
case  to  the  jury  as  against  the  city  of  Perry, 
and  any  errors  that  may  have  been  commit- 
ted were  without  prejudice  to  the  rights  of 
the  plaintiff  as  against  the  dty,  as  be  bad 
none. 

[2]  2.  We  come  pow.  to  a  conslderAtlon.  of 


the  record  as  it  relates  to  the  defendant  rallr 
way  comtmny.  Upon  the  fact  of  the  negli- 
gence of  the  railway  compsnjt^  these  is  a 
sharp  conflict  in  the  evidence.  If  the  evi- 
dence submitted. by  the  plaintiff  is  believed, 
there  is  liability  upon  the  company;  and,  on 
the  other  hand,  if  the  evidence  submitted  by 
the  company  Is  believed,  there  exists  no  lia- 
bility. Therefore  the  case  as  to  the  defend- 
ant company  was  properly  submitted  to  the 
jury.  There  was  a  clear  case  of  willful  and 
wanton  negligence  made  out  against  the  de- 
fendant company,  if  the  evidence  of  the 
plaintiff  is  to  be  believed. 

There  ore  many  cases  which  deal  with  the 
liability  of  a  railway  company  on  account  of 
injuries  sustained  in  a  runaway,  when  the 
negligence  of  the  company  was  the  primary 
and  proximate  cause  of  such  injuries.  The 
evidence  of  the  plaintiff  is  so  strong  upon  the 
question  of  the  negligence  of  the  company  la 
the  instant  case  that  no  doubt  can  exist  as  to 
liability  on  account  thereof,  tf  such  evidence 
is  to  be  believed,  but  we  shall  refer  to  a  few 
of  the  leading  cases  upon  that  question.  Un- 
der the  plalntUTs  evidence,  not  only  were  the 
usual  and  customary  noises  made  by  the  en- 
gine after  the  perilous  iwsitlon  of  the  plain- 
tiff was  observed  by  the  employ^  of  the  de- 
fendant who  was  in  control  of  the  engine  in 
question,  when  it  was  possible  to  have  stayed 
or  snjqtended  such  noise  without  materially 
interfering  with  the  proper  operation  of  the 
train,  and  thereby  to  have  avoided  the  danger 
to  the  plaintiff,  but  unusual  and  unnecessary' 
noises  were  made  under  conditions  which 
showed  a  reckless  disregard  for  human  life. 

Q?he  case  of  L.  &  N  By.  Co.  v.  Penrod, 
Adm'r  (Ky.)  66  S.  W.  1013,  deals  with  a  con- 
dition very  similar  to  the  one  under  oonsldet^ 
ation,  and  there  it  was  held: 

"It  is  negligence  to  make  the  customary  nolBes 
incident  to  the  movement  of  a  train  where  tiie 
servants  in  charge  have  reason  to  apprehend  in- 
jury therefrom  to  the  driver  of  a  team,  near  the 
track,  whose  perilous  position  they  have  dis- 
covered, unless  it  is  reasonably  necessary  to  do 
so  for  the  protection  of  the  property  and  lives 
in  their  charge." 

Another  case  vary  similar  to  this  one  is 
Wuliams  V.  Chicago,  B.  &  Q.  By.  Co.,  78  Neb. 
685,  111  N.  W.  696,  14  L.  B.  A.  (N.  S.)  1224. 
wberein  it  was  held: 

"Ordinarily  a  railroad  company  is  not  liable 
for  injuries  caused  by  a  team  taking  fright  at  the 
noises  incident  to  the  ordinary  operation  of  a 
train  on  its  road.  But  where  ue  conditions  are 
such  that  noises  thus  made  would  endanger  a 

E arson  at  a  public  crossing,  which  result  could 
e  avoided  by  temporarily  staying  or  suspending 
the  noise  without  materially  interfering  with  the 
due  operation  of  the  train,  ordinary  care  and 
prudence  require  that  it  be  thus  stayed  or  sus- 
pended until  the  danger  is  past" 

In  Culp  V.  Atchison  Se  Nebraska  B.  B.  Co., 
17  Kan.  475,  it  was  held: 

"The  blowing  of  a  steam  whistle,  and  the  let- 
ting off  of  steam,  are  not  per  se  acts  of  negU- 
geoce,  or  evidence  of  wrongful  conduct  on  the 
part  of  those  in  charge  of  a  railroad  train.  Bat 
when  those  acts  are  done  carelessly,  heedlessly, 
and  without  any  necessity  therefor/  tihe; 
iigitized  by' 


>r/  ^ey  mayi 

/Google 


74 


100  PACIFIC  BEPOBTEB 


(Okt 


become  acts  of  negligence,  and  the  railroad  com- 
pany be  responsible  for  injuries  caused  thereby." 

It  was  said  by  Mr.  Justice  Brewer,  In  the 
above  case: 

"While  the  defendant  might,  under  some  cir- 
cumstances, lawfully,  and  without  subiecting 
itself  to  responsibility  for  injuries  resulting 
therefrom,  cause  the  whistle  to  be  blown,  or  the 
Talves  to  be  opened  and  steam  permitted  to  es- 
cape, yet  the  same  acts,  done  without  any  neces- 
sity therefor,  done  negligently  and  heedlessly, 
might  render  the  defendant  responsible  for  aH 
injuries  caused  thereby." 

See  Fares  v.  Rio  Grande  Ry.  Co.,  28  Utah, 
132,  T7  Pac.  230,  3  Ann.  Cas.  1065;  Cox  v. 
111.  Cent  H.  Co.,  142  Ky.  478,  134  S.  W.  911, 
32  L.  R.  A.  (N.  8.)  831. 

In  the  recent  case  of  Chicago,  R.  I.  &  P. 
R.  Ca  T.  Hine,  158  Pac.  697  (not  yet  official- 
ly reported),  this  court  said; 

"The  situation  here,  in  so  far  as  it  relates  only 
to  the  duty  of  the  railway  in  regard  to  making 
unnecessary  noises,  is  not  materially  different 
from  that  where  persons  or  stock  are  upon  high- 
ways or  public  places  contiguous  or  parallel  to 
the  company's  right  of  way.  In  such  situations 
as  in  the  case  at  bar,  the  railway  company  is 
operating  its  train,  and  the  plaintiff  has  his 
property,  each  where  they  had  a  right  to  be; 
neither  is  trespassing  upon  the  other's  property; 
each  owes  the  other  the  duty  to  use  ordinary 
care  not  to  cause  an  injury  to  the  other. 
Whether  or  not  the  unnecessary  blowing  off  of 
the  steam  would  be  a  lack  of  ordinary  care  must, 
we  think.  In  almost  every  case,  depend  upon  the 
particular  fects,  and  whether  or  not  there  was 
a  lack  of  ordinary  care  most  be  a  question  for 
the  jury." 

There  is  no  fixed  standard  of  duty  in  re- 
lation to  this  matter,  and  a  railway  company 
in  the  enjoyment  of  its  right  to  operate  its 
train  over  its  road  must  exercise  ordinary 
care  not  to  injure  persons  who  are  crossing 
its  tracks  at  a  public  croesing,  and  its  lia- 
bility for  injuries  sustained  by  a  person  In  a 
runaway,  caused  by  a  liorse  taking  fright 
from  steam  escaping  from  its  engine  upon 
its  track,  is  based  upon  the  lack  of  ordinary 
care  under  the  circumstances;  and,  where 
the  circumstances  are  such  that  noises  from 
escaping  steam  would  endanger  a  person  at 
a  public  crossing,  which  result  could  be  avoid- 
ed by  temporarily  staying  or  suspending  such 
noise  without  materially  interfering  with  the 
due  operation  of  the  train,  ordinary  care 
and  prudence  would  require  that  it  be  done. 

Under  the  rule,  whether  or  not  the  defend- 
ant exercised  ordinary  care  under  the  facts 
in  this  case  is  a  question  of  fact  for  the  Jury, 
under  proper  Instructions  from  the  court,  and 
the  court  submitted  that  fact  to  the  Jury, 
and  a  general  verdict  was  returned  in  favor 
of  the  defendant. 

[3]  3.  But  it  Is  urged  that  the  plaintiff  was 
not  permitted  to  introduce  certain  material 
evidence  to  the  Jury,  and  thereby  was  pre- 
vented from  fairly  trying  this  question.  The 
plaintiff  testified  that  the  steam  was  escaping 
from  both  the  top  and  bottom  of  the  engine 
standing  on  the  defendant's  track  Just  south 
of  the  crossing,  and  that  his  horse  was 
frightened  by  the  noises  from  such  escap- 
ing steam.    This  was  very  material  testi- 


mony, in  the  light  of  hia  further  testimony  to 
the  effect  that  the  man  in  charge  of  the 
engine  was  looking  at  him  and  was  observ- 
ing his  perilous  position.  The  defendant  sub- 
mitted tlie  testimony  of  its  engineer  to  the 
effect  that  steam  could  not  escape  from  be- 
low when  the  engine  was  standing  still,  on 
account  of  the  mechanical  construction  of 
the  engine.  This  evidence  contradicted  the 
evidence  of  the  plaintiff,  and  tended  to  im- 
peach him  and  destroy  his  credibility.  In 
rebuttal,  the  plaintiff  offered  a  witness  in  his 
behalf,  and  asked  several  questions,  the  na- 
ture of  which  indicated  that  the  witness 
might  give  testimony  that  would  refute  the 
evidence  of  the  defendant's  witness  with  ref- 
erence to  the  construction  of  the  Engine.  If 
such  testimony  was  available.  It  was  very 
material  as  rebuttal  testimony.  The  trial 
court  sustained  objections  made  by  the  de- 
fendant railway  company  to  the  questions  so 
asked  the  witness  on  £he  ground  that  it  was 
not  proper  rebuttal  testimony.  The  testi- 
mony sought  to  be  elicited  from  the  witness 
by  the  questions  asked  was  very  material  to 
the  plaintiff's  cause,  and  it  was  proper  as  re- 
buttal testimony,  if  the  testimony  of  the  wit- 
ness had  been  to  the  effect  Indicated  by  the 
nature  of  the  questions.  In  this  ruling  the 
trial  court  was  wrong.  Thereupon  plaintiff 
endeavored  to  make  a  formal  tender  or  of- 
fer of  the  evidence  which  the  witness  would 
furnish  If  permitted  to  give  his  testimony, 
and  to  have  the  same  appear  in  the  record 
so  that  the  court  could  determine  that  it  was 
material  to  the  plaintiff's  cause,  as  evidence 
offered  by  the  plaintiff  and  excluded  from  the 
consideration  of  the  Jury  by  the  court,  and 
objection  was  made  to  that  being  done,  and 
the  court  sustained  the  objection  and  refused 
to  permit  the  plaintiff  to  have  incorporated 
into  the  record  the  evidence  which  the  wit- 
ness would  furnish  so  that  its  materiality 
might  be  made  to  appear.  In  this  ruling 
the  trial  court  was  also  wrong.  In  order 
that  rule  26  of  this  court  (38  Okl.  x,  137  Pae 
xi)  may  be  compiled  with,  it  is  necessary 
that  the  testimony  excluded  be  made  to  ap- 
pear In  the  record  in  substance,  and  the  only 
way  It  can  be  made  to  so  appear  is  by  mak- 
ing a  formal  offer  of  it  and  have  the  same 
appear  in  the  record  of  the  proceedings  of 
the  court,  and  in  that  way  its  materiality 
may  be  ascertained  and  the  role  of  this  court 
complied  with.  Vlnita  Hardware  Co.  v. 
Porter,  46  Okl.  470,  140  Pac.  14.  The  error 
of  the  trial  court  as  pointed  out  was  prejn- 
didaL  There  was  a  sharp  conflict  as  to  those 
facts  that  bear  directly  upon  the  question  of 
negligence.  Under  the  evidence  that  was 
permitted  to  go  to  the  Jury,  they  had  a  right 
to  say  that  the  plaintiff  was  contradicted  in 
his  evidence  by  the  mechanical  construction 
of  the  engine,  and  for  that  reason  his  tes- 
timony was  not  worthy  of  belief.  Judging 
from  the  verdict  returned,  the  Jury  must 
have  disbelieved  the  testimony  of  the  plain- 
tiff, wbkh  they  might  not  have.done  U  Uuere 
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had  been  evidence  showing  the  construction 
of  the  engine  to  be  such  as  to  permit  steam 
to  escape  from  below,  thereby  corroborating 
the  evidence  of  the  plaintiff  and  making  bis 
evidence  api)ear  reasonable  and  fair. 

We  have  examined  the  record  as  to  the 
cross-examination  of  the  plaintiff  carefnlly, 
and  we  think  the  cross-examination  by  the 
defendant  as  to  the  character  of  the  horse 
which  he  was  driving  was  proper,  and  that 
the  disposition  of  the  horse  which  plaintiff 
was  driving  on  the  occasion  of  the  runaway 
was  a  proper  subject-mutter  for  cross-exami- 
nation, and  the  error  urged  by  plaintiff  on 
that  account  Is  without  merit 

[4]  4.  It  Is  urged  that  instruction  No.  15, 
given  by  the  court,  is  erroneous.  Tills  In- 
stmctlon  is  as  follows: 

"It  you  believe  from  the  evidence  that  at  the 
place  where  the  plaintiff  met  with  the  injury 
complained  of  the  street  was  at  the  time  in  a 
reasonably  safe  condition,  your  verdict  should  t>e 
for  the  defendant.  If  the  iury  believe  from  the 
evidence  that  the  place  where  the  accident  in 
question  occurred  was  necessarily  more  danger- 
ous than  the  ordinary  street,  and  that  by  the 
exercise  of  ordinary  care  and  prudence  this  con- 
dition could  have  been  known  to  the  plaintiff, 
and  was  luiown  to  him,  then  the  plaintiff  was 
required  .to  use  more  ttian  ordinary  care  and 
caution  to  avoid  the  accident,  and,  if  he  failed 
to  do  so,  and  thereby  contributed  to  the  injury, 
he  cannot  recover  in  this  suit" 

It  Is  not  clear  from  the  instructions  as  a 
whole  whether  this  particular  Instruction 
was  Intended  as  applicable  to  the  cause  of 
action  so  far  as  it  affected  tbo  dty  of  Perry, 
or  whether  It  was  given  to  the  Jury  as  ap- 
plicable alike  to  the  cause  against  both  de- 
fendants. 

[S]  The  trial  court  seems  to  have.  In  a  meas- 
ure, given  separate  Instructions,  and  separate- 
ly dealt  with  the  liability  of  the  two-  defend- 
ants, and  if  this  instruction  was  Intended  as 
applicable  only  to  the  case  as  against  the 
city,  It  would  be  harmless,  even  though  It 
Is  an  erroneous  statement  of  the  law  as  to 
the  degree  of  care  reaulred  of  the  plaintiff, 
for  the  reason  that  the  case  was  improperly 
submitted  to  the  Jury  as  against  the  dty. 
But  the  instruction  could  have  been  consid- 
ered by  the  Jury  as  applicable  alike  to  the 
case  against  .the  railway  company,  and.  If  It 
were,,  it  was  misleading,  la  that  It  required 
a  higher  degree  of  care  and  caution  than 
should  have  been  required  of  the  plaintiff. 
All  that  was  required  of  the  plaintiff  was 
ordinary  care  on  his  part  The  term  "ordi- 
nary care"  denotes  such  a  degree  of  care  as 
is  commensurate  with  the  dangers  to  be  en- 
countered, and  that  degree  Is  determined  by 
the  Jury  In  fixing  the  standard  of  conduct 
reasonably  to  be  exi>ected  from  ordinary,  pru- 
dent persons  under  similar  circumstances. 
The  Instruction  in  this  respect  was  errone- 
ous. Instructions  Nos.  3  and  4  are  also  claim- 
ed to  be  erroneous  statements  of  the  law. 
Since  these  instructions  were  given  solely 
because  the  city  was  a  party  defendant  and 


there  will  exist  no  condition  fn  the  case 
which  will,  render  them  applicable  in  another 
trial  of  this  case,  we  do  not  deem  It  advis- 
able to  discuss  them. 

We  believe  the  substantial  rights  of  the 
plaintiff  have  been  prejudiced  on  account  of 
the  errors  pointed  out  in  this  opinion  so  far 
as  bis  cause  of  action  against  the  defendant 
railway  company  is  concerned,  and  for  that 
reason  the  Judgment  of  the  trial  court  in 
favor  of  the  Atchison,  Topeka  &  Santa  FS 
Railway  Ciompany  is  reversed,  and  this  cause 
remanded,  with  directions  to  grant  a  new 
trial.  The  Judgment  in  favor  of  the  city 
of  Perry  Is  affirmed. 

PBB  CURIAM.    Adopted  in  whole. 


DAVIES  et  at  T.  THOMPSON.     (No.  7651.) 
(Supreme  Court  of  Oklahoma.    Sept  26,  1916J 

(SfUabiu  tv  <Ae  Court.) 

1.  JuDGicENT  ®=»490(1)— Validity  —  Collat- 
XBAi.  Attack. 

An  action  was  Instituted  in  the  district 
court  of  Montana  against  E.  H.  Thompson,  and 
a  horse  belonging  to  C.  E.  Thnrnpson  was  at- 
tached in  said  action.  G.  E.  Thompson  was  a 
nonresident  and  no  service  of  process  of  any 
kind  was  had  or  attempted  on  hmi.  The  court 
made  an  order  reciting  that  an  immediate  sale 
of  said  horse  was  necessary  in  order  to  con- 
serve the  interest  of  the  parties  to  the  suit  and 
directed  the  sheriff  to  make  sale  of  said  horse, 
after  giving  two  days'  notice  by  posting  up  no- 
tices of  the  time  and  place  of  the  said  sale  in 
three  public  places  in  said  county.  Held,  the 
actual  owner  of  the  horse  is  not  bound  by  said 
sale  and  can  attack  said  proceedings  collater- 
ally. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  f  926 ;    Dec.  Dig.  «=»490(1).J 

2.  Attachment  ®=»206— Procbss— Sbbvice. 

The  court  in  an  attachment  action  does  not 
acquire  jarisdiction  to  pass  absolutely  upon  the 
rights  of  the  parties  until  the  defendant  has 
beea  given  legal  notice,  either  actual  or  con- 
structive, to  appear  and  defend. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  Si  664-670;  Dec.  Dig.  «=>206.] 

3.  Judgment        «=>707— Oohclosiveness— ■ 
Persons  Concludsd. 

Notices  being  limited  to  the  debtor,  the  at- 
tached property  being  proceeded  against  only 
as  his,  and  the  judgment  being  agamst  it  on& 
as  such,  the  debtor  and  his  privies  are  conclud- 
ed. All  who  are  parties  to  the  action  are  bound, 
hut  only  the  rights  of  property  of  the  debtor  and 
his  privies  in  the  attached  property  which  is 
condemned  and  sold  are  affected  by  the  proceed- 
ings. 

{Ed.  Note.— For  other  cases,  see  Judgment, 
Oent.  Dig.  f  1230;  Dec.  Dig.  «s»707.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court  Tulsa  County; 
J.  W.  Woodford,  Judge. 

Action  by  C.  E.  Thompson  against  T.  A. 
Davies  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

L.  J.  Martin  and  Baldwin  &  Spradllng,  all 
of  Tulsa,  for  plaintiffs  in  error.  Poe,  Hind- 
man  &  Lundy,  of  Tulsa,  for  defendant  in 
error. 
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MATHEWS,  C.  O.  B.  Thompaon  will  be 
designated  as  plaintiff,  and  T.  A.  Davles  as 
defendant. 

Tbls  Is  an  action  In  repleyln  Instituted  In 
the  county  court  of  Tulsa  county  for  the  re- 
covery of  a  certain  race  horse  named  "Pala- 
table." Defendant  answered  by  general 
denial,  and  further  alleged  that  he  had  pur- 
chased the  horse  In  controversy  from  one  S. 
Ambrose  through  the  o£9ce  of  the  British 
Columbia  Thoroughbred  Association  of  Van- 
couver for  $700,  without  any  knowledge  of 
any  claims  of  plaintiff  to  said  horae;  that 
on  th«  2l8t  day  of  September,  1912,  in  the 
district  court  of  the  Third  Judicial  district 
of  Montana,  in  an  action  wherein  one  Wil- 
liam Gemmell  was  plaintiff  and  one  E.  H. 
Thompson  was  defendant,  an  order  was  is- 
sued by  the  court  directing  the  sheriff  to 
'make  a  sale  of  the  horse  in  controversy  and 
that  on  the  23d  day  of  September,  1012,  the 
said  sale  was  had  and  the  said  horse  bought 
in  by  said  William  Gemmell,  copies  of  said 
order  of  the  sheriff's  certificate  of  sale  being 
attached  to  said  answer.  To  this  answer  the 
plaintiff  replied  by  general  denial. 

At  the  trial  the  plaintiff,  C.  E.  Thompson, 
testified  that  he  had  owned  the  horse  in  con- 
troversy about  three  years,  and  that  between 
two  and  three  years  before  the  trial  he  let 
a  man  by  the  name  of  Jackson  take  the  horse 
to  Butte,  Mont,  to  race  him;  that  be  next 
heard  that  Jackson  had  mortgaged  the  horse, 
but  that  be  did  not  authorize  him  to  do  so; 
that  he  bad  never  disposed  of  the  horse  and 
still  owned  him;  and  that  he  found  the 
horse  ta  Tulsa  in  possession  of  defendants. 

The  defendant  then  offered  in  evidence  the 
following  "order"  and  "certificate  of  sale": 

"In  the  District  Court  of  the  Third  Judicial 
District  of  the  State  of  Montana,  in  and  for 
the  County  of  Deer  Lodge.  WUliain  Oemmell, 
Plaintiff,  V.  B.  H.  Thompson,  Defendant  No. 
3064.  Order.  Upon  reading  the  affidavit  of 
William  Oemmell,  the  plaintiff  in  the  above-en- 
tltlcd  action,  and  it  appearing  therefrom  and 
from  the  records  and  files  in  the  above-entitled 
action  that  certain  property  has  been  attached, 
and  is  now  in  the  custody  of  the  sheriff  of  Deer 
Lodge  county,  under  a  writ  of  attachment  issued 
out  of  the  above-entitled  court  in  the  above- 
entitled  action,  and  it  appearing  to  the  court 
satisfactorily  that  an  immediate  sale  of  said 
property  is  necessary  in  order  to  conserve  the 
interests  of  the  parties  thereto.  And  it  appear- 
ing from  the  affidavit  aforesaid,  that  the  delay 
necessary  to  give  notice  of  the  application  for 
this  order  and  of  the  sale  of  said  property  would 
cause  material  depreciation  in  the  value  there- 
of and  material  loss,  both  to  the  plaintiff  and 
the  defendant  above  named.  And  it  also  ap- 
pearing that  the  defendant  Is  outside  of  the 
state  of  Montana,  and  that  it  Is  impossible  to 
give  notice  of  the  hearing,  of  this  application 
and  of  said  sale. 

"It  is  therefore  ordered,  and  this  does  order, 
that  the  sheriff  of  Deer  Lodge  county  make  a 
sale  of  said  property  on  Monday,  the  23d  of 
September,  A.  D.  1912,  and  that  said  sale  be 
made  without  notice  to  said  defendant,  but  that 
notice  of  the  said  sale  be  given  by  posting  no- 
tices, in  writing  of  the  time  and  place  of  said 
sale  In  three  public  places  in  the  city  of  Anacon- 
da, in  Deer  Lodge  county,  Montana,  for  two 
days  prior  to  Septcmbf  r  23,  1812,  and  th&t  the 


proceeds  of  said  sale  be  paid  into  court,  pend- 
ing the  determination  of  the  above-entiued  ac- 
tion by  final  judgment  or  otherwise. 

"George  B.  Winston,  Judge. 
"Dated  this  2lBt  day  of  September,  A.  D. 
1912." 

"Certificate  of  Sale. 

"I,  James  O'Keefe,  sheriff  of  the  county  of 
Deer  Lodge,  state  of  Montana,  do  hereby  certi- 
fy, that  under  and  by  virtue  of  an  order  issued 
out  of  the  district  court  of  the  said  county  of 
Doer  Lodge  in  a  certain  notion  lately  pending 
in  said  court  at  the  suit  of  Wiliiam  Gemmell, 
plaintiff,  against  E.  H.  Thompson,  defendant 
attested  the  21st  day  of  September,  A.  D.  1912, 
by  which  I  was  commanded  to  make  the  sum 
of  nine  hundred  dollars  ($900)  with  interest  and 
costs,  to  satisfy  the  judgment  in  said  action  out 
of  the  personal  property  of  said  defendant,  if 
sufficient  personal  property  could  be  found,  all 
as  more  fully  appears  by  the  said  order,  refer- 
ence thereunto  being  hereby  made;  I  have  levied 
on  and  on  the  23d  day  of  September,  A,  D. 
1912,  at  the  race  track  in  the  county  of  Deer 
Lodge,  state  of  Montana,  duly  sold  at  public 
auction,  according  to  law,  and  after  due  and 
legal  notice,  to  William  Gemmell,  who  made 
the  highest  bid  therefor  at  such  sale,  for  the 
sum  of  seven  hundred  dollars  ($700)  in  lawful 
money  of  the  United  States,  which  was  the 
whole  price  paid  therefor,  all  the  right,  tifle 
and  taterest  of  the  said  judgment  debtor,  E'.  H. 
Thompson,  in  and  to  the  following  described 
personal  property,  to  wit:  One  chestnut  stal- 
lion, two  years  old,  no  brand,  named  'Palata- 
ble' ;  one  bay  gelding,  named  C.  W.  Kennon,  no 
brand ;  one  bay  mare,  star  In  face,  named  Our- 
last,  no  brand. 

"Dated  this  28d  day  of  September,  A,  D. 
1912.  James  O'Keefe,  Sheriff  of  Deer  Lodge 
County,  State  of  Montana.  W.  A.  McAndrews, 
UndersherUf." 

The  plaintiff  made  the  following  objections 
to  the  Introduction  of  the  same,  which  the 
court  sustained : 

"We  object  to  the  introduction  of  the  exhibit 
as  offered  for  the  reason  that  it  appears  upon 
its  face  that  it  is  not  a  final  order  or  decree; 
second,  .that  it  appears  upon  its  face  that  it 
is  only  an  interlocutory  order  and  not  made  or 
based  upon  the  n^crits  of  the  cause;  and,  third, 
it  appears  upon  its  face  that  the  court  had  ac- 
quired no  jurisdiction  either  over  the  person 
or  subject-matter  or  the  res  or  horse  attempt- 
ed to  be  sold  thereunder." 

No  further  evidence  was  Introduced  by  ei- 
ther party,  and  judgment  was  rendered  for 
plaintiff,  from  which  defendants  appeal. 

[1]  The  only  question  presented  here  by  ap- 
pellants is  the  correctness  of  the  action  ot 
the  trial  court  in  excluding  the  above  rec- 
ords of  the  said  Montana  court  As  we  view 
the  case,  it  is  Immaterial  whether  the  said 
records  were  introduced  or  not,  aa  the  re- 
sults of  this  action  should  have  been  the 
same,  even  if  these  records  bad  been  ad- 
mitted In  evidence,  altboogh  we  are  of  the 
opinion  that  the  action  of  the  court  in  ex- 
cluding the  same  was  correct ;  at  least  upon 
the  last  objection  urged. 

It  will  be  noted  the  Montana  action  was 
against  "E.  H.  Thompson,"  a  nonresident 
The  property  attached  belonged  to  *'C.  B. 
Thompson,"  who  was  also  a  nonresident 
The  Ulnd  of  service  had  Is  not  disclosed,  but 
It  Is  presumed,  if  any  was  attempted.  It  was 
by  pubUcatlon.  As  Q.  B.  Tbompsoa  v^ssjist 
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a  party  to  the  Montana  action  It  follows  no 
service  of  any  kind  was  attempted  aa  to  him. 

It  Is  urged  on  behalf  of  the  plaintiff  that 
the  Montana  court  acquired  no  jurisdiction 
over  the  horse  in  controversy,  as  the  records 
show  that  if  any  proceeding  had  been  insti- 
tuted that  it  was  not  against  the  plaintiff, 
G.  B.  Thompson,  and  therefore  not  binding 
upon  him.  The  defendant  urges  that  as  the 
plaintiff  only  replied  to  their  answer  by  gen- 
eral denial,  that  thereby  nothing  was  put  in 
issue  except  the  existence  of  the  record,  and 
consequently  a  want  of  Jurisdiction  in  the 
court  to  render  the  Judgment  cannot  be 
shown  under  such  plea.  As  said  before  this 
beccxnes  immaterial  when  it  is  considered 
that  even  if  the  proffered  records  had  been 
rec^ved  in  evidence  it  would  liave  had  no 
effect  against  C.  E.  Thompson,  as  the  records 
offered  show  that  they  liave  nothing  to  do 
with  C.  Bk  Thompson,  and  therefore  doi  not 
Und  him. 

The  next  proposition  advanced  by  the  de- 
fendants is  tliat  the  sale  of  the  property  was 
an  action  In  ram,  and  that  the  sale  under  this 
order  was  valid,  regardless  of  who  was  the 
owner  at  that  time  or  of  the  lack  of  service. 
Tills  contention,  with  the  one  advanced  by 
plaintiff,  set  oat  above^  are  based  somewhat 
upon  the  same  principle  and  will,  to  a  certain 
extent,  be  dlscnssed  together. 

While  we  have  been  nnaUe  to  find  any  d» 
dsion  of  this  court  bearing  directly  upon  the 
points  raised,  yet  we  believe  the  general 
prlndples  laid  down  in  the  well-considered 
case  of  Ballew  v.  Young  et  aL,  24  Otcl.  182, 
103  Pac.  623,  23  L.  R.  A.  (N.  S.)  1084,  foUow- 
ed  and  discussed  in  Bllby  v.  Jones,  89  OU. 
OS,  130  Pac.  414,  practicaUy  deddea  the  is- 
sues In  the  case  at  bar  against  defendant's 
contentions. 

[2, 3]  In  the  case  of  Ballew  v.  Yoahg,  an 
attachment  was  sned  ont  and  levied  npon 
real  property.  The  defendant  was  a  non- 
resident, and  the  publication  affidavit  and 
notice  were  invalid,  but  the  plaintiff  there 
Insisted  that  notwithstanding  those  facts 
snch  defects  did  not  defeat  the  court's  Juris- 
diction over  the  vroperty  attached  so  as  to 
render  a  judgment  thereon  a  nullity  and  sub- 
ject to  collateral  attack.  This  Is  practically 
defendant's  contention  in  the  case  at  bar, 
but  this  court,  while  admitting  that  there 
was  a  conflict  in  the  authorities  on  that 
point,  there  quoted  with  approval  4  Cya  814, 
as  follows: 

"In  some  Jorisdictions  it  has  been  held  that 
the  coon  acquires  jarisdiction  over  the  property 
by  a  vaUd  levy  thereupon,  and  its  judgment  in 
regard  thereto  is  binding  until  reversed  on  np- 
p^tl,  or  set  aside  In  gome  direct  proceeding  for 
that  purpose,  but  the  weight  of  authority,  ii 
not  of  reason,  is  to  the  effect  that  the  jurisdic- 
tion acquired  by  the  seizure  of  the  property  is 
not  to  pass  absolutely  upon  the  riglits  of  the 
parties,  but  only  to  pass  upon  each  right  after 
d^endant  has  Men  i^ven  an  opportuni^  to  ap- 
pear and  defend;  and,  where  this  view  Is  main- 
tained, a  judgment,' rendered  without  the  notice 
prescribed  by  law  against  a  defendant  who  has 


not  appeared,  is  deemed  absolntdy  void,   and 
open  to  collateral  attaek." 

If  a  judgment  rendered  in  an  attachment 
proceeding,  wherein  the  service  upon  defend- 
ant was  attempted  by  publication,  but  prov- 
ed to  be  defective  to  the  extent  that  it  was 
held  void,  is  subject  to  collateral  attack,  as 
is  stated  in  Ballew  v.  Young,  it  equally  fol- 
lows that  in  an  attachment  action  where 
there  was  no  attempt  at  service  upon  the 
owner  of  the  property  the  Judgment  must 
also  be  void  and  subject  to  collateral  attack. 

In  the  case  of  Troyer  v.  Wood,  96  Mo.  478, 
10  S.  W.  42,  9  Am.  fit  Rep.  367,  we  And  the 
following  discussion  of  the  principles  Involv- 
ed In  the  case  at  bar: 

"It  is  a  principle  of  universal  justice  that  no 
one  shall  be  condemned  in  his  person  or  property 
without  notice,  and  opportumty  to  be  heard  in 
his  defense.  Notice  is  therefore  essential  to  the 
jurisdiction  of  all  courts;  and  the  rule  which  re- 
quites that  it  be  given  to  the  party  whose  inter- 
ests and  rights  are  sought  to  be  affected  by  judi- 
cial proceedings  is  aa  old  as  the  law  itsell  A 
judgment  without  notice  given,  without  oppor- 
tunity to  be  heard,  possesses  none  of  the  attri- 
butes of  a  judicial  determination;  it  is  simply 
judicial  tasurpation  and  oppression;  a  mere  ar- 
bitrary edict,  based  upon  an  ex  parte  statement 
and  entered  upon  the  records  of  the  courts  in 
defiance  of  the  maxim  audi  alteram  partem. 
Such  a  judgment  deserves  not  the  name  it  bears 
and  wiU  not  be  respected  and  upheld  in  any 
forum  where  right  and  justice  are  administered. 
This  doctrine  is  met  with  and  approved  at  al- 
most every  turn  you  take  in  the  broad  fields  of 
adjudication,  and  is  announced  by  authorities 
too  numerous  for  computation.    Nations  v.  John- 


son, 24  How.  203  [16  L.  Ed.  628];    Walden's 

as 

Galpin  v.  Page,  18  WalL  SSO  [21  1,.  Ed.  969] ; 


Lessee  v.  Craig,  14'Peb  164  [10  L.  Ed.  3931; 
Webster  v.  Reid,  11  How.  437  [13  Ii.  Bd.  761]; 


Windsor  v.  McVeigh,  93  U.  S.  274  [*£]  U  Kd. 
914];  Earle  v.  McVeigh.  91  U.  S.  503  [23  L. 
Ed.  3981;  Pennoyer  v.  NeiT.  95  U.  S.  714  [24 
L.  Ed.  566];  Ro<AweU  v.  Neering.  35  N.  Y. 
302;  Mason  v.  Messenger,  [IT]  Iowa,  261; 
Freeman  on  Judgts.  (3d  Ed.)  H  117,  118,  495; 
Hitchcock  y.  Aicken,  1  Caines  [N.  Y.]  473; 
BlBckwell  on  Tax  Tit.  213. 

"But  notice  may  be  either  actual  or  construc- 
tive, and  the  state  possesses  the  power  to  sub- 
stitute serviee  by  publication  in  lien  of  personal 
service;  bnt  audi  substituted  service,  when  au- 
thorized or  permitted  b:r  law,  is  aa  much  an  ele- 
ment of  jurhdlction  as  is  personal  service  where 
trial  is  the  only  method  of  service  prescribed. 
In  re  Empire  City  Bank,  18  N.  Y.  19B.  And 
proceedings  in  rem  or  quasi  in  rem  are  not  ex- 
empt from  the  operation  of  the  rule  which 
makes  service  of  notice  in  some  form  an  essen- 
tial of  jurisdiction.  Cooley's  Const.  Lim.  (2d 
Bd.)  498,  499,  500,  and  cas.  dt;  Wdls  on  Jnr. 
S  88;  Wade  on  Notice  (2d  Ed.)  8»  1144,  1161: 
Waplea'  Proc.  In  Rem.  §S  88,  570  et  seq.  and 
cas.  dt ;  Woodruff  v.  Taylor,  20  Vt.  &5;  Den- 
ning V.  Corwin,  11  Wend.  647;  Freeman  v. 
Thompson,  53  Mo.  196,  and  cas.  dt" 

While  the  case  last  quoted  involved  a  judg- 
ment for  taxes,  yet  a  judgment  for  taxes  Is 
the  same  in  effect  as  judgments  in  other  ac- 
tions. Mayo  V.  Ah.  Loy,  32  Cal.  477,  91  Am. 
Dec.  595. 

In  the  case  of  National  Bank  of  St  Joseph 
V.  Peters  et  al.,  51  Kan.  62,  32  Pac.  637,  it 
is  said: 

"Notice  being  limited  to  the  debtor,  the  at- 
tached property  being  proceeded  against  only 
as  his,  and  the  Judgment  being  agaust  it  only 
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M  such,  the  debtor  and  his  privies  are  condnded. 
All  who  are  parties  to  the  action  are  bound, 
but  only  the  rights  of  property  of  the  debtor  and 
his  privies  in  the  attached  property  which  is 
condemned  and  sold  are  affected  by  the  proceed- 
ings." 

We  take  the  following  from  the  case  of 
Bank  of  Colfax  t.  Richardson,  34  Or.  618, 
54  Pac.  359,  75  Am.  St  Rep.  664: 

"Under  our  system  an  attachment  is  merely 
auxiliary  to  the  main  action,  and  there  is  no 
difference  in  the  proceedings  thereon  in  an  ac- 
tion brought  against  a  nonresident,  upon  whom 
service  is  necessarily  made  b^  publication,  and 
in  one  brought  against  a  resident  of  the  state, 
in  which  personal  service  is  had.  In  either  case 
the  proceedings  on  attachment  have  nothing  to 
do  with  the  merits  of  the  cause  of  action  or  the 
jurisdiction  of  the  court  to.  try  and  determine 
the  controversy  between  the  parties.  If  person- 
al service  is  had,  the  cause  becomes  a  mere  ac- 
tion in  personam,  with  the  added  incident  that 
the  property  attached  remains  liable  for  any 
judgment  the  plaintiff  may  recover.  But,  if 
service  is  had  by  publication,  and  there  is  no 
appearance  for  the  defendant,  the  action  is  prac- 
tically a  proceeding  in  rem  against  the  attached 
property,  the  only  effect  of  which  is  to  subject 
it  to  the  payment  of  the  amount  which  the  court 
may  find  due  the  plaintiff.  Where  no  personal 
service  is  had,  the  res  is  brought  within  the  pow- 
er and  control  of  the  court  by  a  seizure  under  a 
writ  of  attachment,  but  the  right  to  adjudicate 
thereon  is  acquired  only  by  the  publication  of 
the  sommona.  It  is  the  substitute]  service,  and 
not  the  seizure,  which  gives  the  court  jurisdic- 
tion to  establish  by  its  judgment  a  demand 
against  the  defendant,  and  to  subject  the  proper- 
ty brought  within  its  custody  to  the  payment  of 
that  demand.  In  other  words,  the  authority  to 
hear  and  proceed  to  judgment  depends  upon  the 
service  of  the  process  and  the  actual  Seizure  of 
the  thing  to  be  concluded  by  the  judgment,  and 
not  upon  the  regularity  of  the  proceedings  by 
which  the  control  of  the  property  was  acquired. 
When,  therefore,  the  court  has  the  de  facto  cus- 
tody of  the  property  by  virtue  of  a  de  facto  writ 
of  attachment,  and  a  right  to  determine  whether 
such  property  shall  be  subject  to  the  payment 
of  plaintitCs  demand  by  virtue  of  constructive 
service  of  process,  it  has  full  and  complete  ju- 
risdiction in  the  premises,  and  subsequent  errors 
or  irregularities  in  the  proceedings  will  not  be 
available  on  collateral  attack.  A  judgment 
founded  on  service  of  process  by  publication,  is, 
of  course,  ineffectual,  unless  it  is  an  adjudica- 
tion concerning  property  which  the  court  haa 
in  its  custody  under  some  lawful  process,  be- 
cause there  is  nothing  upon  which  it  can  oper- 
ate; but  where  the  property  has  been  actually 
seized  and  brought  witnin  the  control  of  the 
court  by  some  process  authorized  by  law,  and 
the  right  to  determine  its  liability  for  the  de- 
mands of  the  plaintiff  is  subsequently  acquired 
by  publication,  an  error  of  the  court  in  determin- 
ing the  status  of  the  property,  or  its  liability,  or 
the  validity  of  the  attachment,  can,  it  seems  to 
us,  no  more  affect  the  jurisdiction,  under  a  stat- 
ute like  ours,  than  an  erroneous  decision  as  to 
the  amount  of  plaintiff's  demand,  or  any  other 
error  in  the  case.  Van  Fleet,  Coll.  Attack,  257, 
838;  Paul  v.  Smith,  82  Ky.  451;  Barelli  v. 
Wagner,  6  Tex.  Civ.  App.  445,  27  S.  W.  17; 
Thompson  v.  Eastbum,  16  N.  J.  Law,  100; 
Diehl  V.  Page,  3  N.  J.  Eq.  148. 

"There  is  much  conflict  in  the  authorities  i;en- 
erally  as  to  whether  the  statutory  prerequisites 
to  the  issuance  of  writs  of  attachment  are  ju- 
risdictional, and  must  affirmatively  appear  to 
protect  the  proceedings  from  collateral  attack,  or 
whether,  in  the  absence  of  any  showing  in  the 
record  to  the  contrary,  it  will  be  presumed  that 
the  steps  necessary  to  vest  the  court  with  juris- 
diction were  taken.    Mr.  Waples  states  with  ap- 


parent confidence  that  all  the  statutory  require- 
ments are  jurisdictional,  and  are  not  to  be  pre- 
sumed after  judgment,  even  on  a  collateral  at- 
tack, and  cites  a  large  number  of  cases  which 
more  or  less  directly  support  the  text  (Waples, 
Attach.  625);  while  Mr.  Works,  with  equal  con- 
fidence, says  that,  while  there  are  authorities 
holding  that  such  proceedings  are  special.^  and 
that  no  presumptions  in  favor  of  the  jurisdic- 
tion of  uie  court  can  be  indulged,  'the  clear 
weight  of  authority  and  reason  is  to  the  con- 
trary' (Works,  Courts  &  Jur.  p.  547) ;  and  this 
seems  to  be  the  view  of  Judge  Van  Fleet,  as 
will  be  seen  by  reference  to  the  citation  from 
bis  work  on  Collateral  Attack,  already  made." 
Ward  V.  Boyee,  152  N.  Y.  191,  46  N.  E.  180.  36 
Ia  R.  A.  649;  Yarbrough  v.  Pugh,  68  Wash. 
140,  114  Pac.  918.  33  L  B.  A.  (N.  S.)  361; 
2  R.  C.  L.  S  4,  p.  803. 

Now  as  to  defendant's  contention  that  as 
the  horse  was  sold  as  perishable  property 
under  a  chambers  order  of  the  Montana 
court,  a  sale  under  such  an  order  operated 
to  give  the  purchaser  at  said  sale  a  good  title 
notwithstanding  the  horse  may  have  belonged 
to  plaintiff,  and  no^  to  E.  H.  Thompson,  the 
defendant  in  that  action. 

Counsel  has  cited  many  respectable  author* 
ities  (4  Cyc.  716,  Young  v.  KeUar,  94  Mo.  981, 
7  S.  W.  293,  4  Am.  St  Rep.  406,  Megee  ▼. 
Beime,  39  Pa.  60,  MUlard  v.  Hall,  24  Ala. 
230,  and  O'Brien  v.  Norrls,  16  Md.  122,  77 
Am.  Dec  284),  which  seem  to  support  his 
contention,  but  upon  this  point  there  are 
many  authorities  to  the  contrary,  and  we 
believe  the  holding  in  the  case  of  Ballew  v. 
Young,  supra,  upon  the  general  principle 
there  laid  down  tliat  a  judgment  rendered  In 
an  attachment  proceeding  wherein  the  service 
by  publication  was  void  is  subject  to  col- 
lateral attack.  Is  equally  applicable  to  the 
point  here  under  consideration.  There  was 
no  service  of  summons,  either  actual  or  con- 
structive, upon  C.  E.  Thompson ;  therefore  as 
to  him  the  attachment  proceedings  were  void 
and  open  to  collateral  attack. 

In  the  case  of  Sleeper  t.  Killion,  166  Iowa, 
205,  147  N.  W.  814,  the  court  says: 

"Men  are  known,  and  their  identity  fixed,  by 
the  name  by  which  they  are  known.  When  ad- 
dressed by  name,  they  respond  as  segregated  in- 
dividual entities.  When  not  so  addressed,  they, 
as  a  rule,  are  not  expected  or  required  to  re- 
spond. In  nearly  every  state  in  which  courts 
acquire  jurisdiction  by  writ,  summons,  or  pro- 
cess, it  is  required  that  the  paper,  on  the  service 
of  which  the  court  assumes  a  right  to  act,  must 
be  addressed  to  the  party  summoned,  by  his 
true  name,  or  by  the  name  by  which  he  is  gen- 
erally known.  It  has  been  uniformly  held  that 
a  writ,  summons,  or  process  to  one,  but  served 
on  another,  gives  the  court  no  jurisdiction  of 
the  person  served,  although  he  be  the  real  party 
to  the  suit  and  the  one  against  whom  rehef  is 
sought" 

In  the  case  of  D'Autremont  t.  Anderson 
Iron  Co.,  104  Minn.  165.  116  N.  W.  357,  17 
L.  R.  A.  (N.  S.)  236,  124  Am.  St  Rep.  615, 
15  Ann.  Cas.  114,  it  was  held  that  a  sum- 
mons served  by  publication,  designated 
"George  H.  Leslie"  as  defendant,  was  fatal, 
and  conferred  no  jurisdiction  upon  the  court 
to  adjudicate  any  rights  of  "George  W.  Les- 
lie."   The  court  la^: 
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"Though  the  partition  suit  was  a  i)roceeding 
in  rem,  the  mere  fact  that  the  coart  acquired 
Jurisdiction  over  the  aabjeet-matter  thereof,  the 
land,  did  not  authorize  it  to  adjudicate  the  rights 
or  interests  of  parties,  in  the  absence  of  proper 
service  of  summons  npon  them." 

The  court  further  said: 

"The  reasons  for  disregarding  the  error  where 
there  is  personal  service  upon  the  right  party 
do  not  appl^  where  the  only  service  is  by  pub- 
lication against  a  nonresident  of  the  state." 

Further  the  court  says: 

"If  the  error  in  the  name  ia  jorisdietional,  as 
we  hold,  a  judgment  entered  is  void,  and  to 
adopt  the  contention  of  appellant  would  result 
in  compelling  a  defendant  in  a  particular  case 
to  waive  the  want  of  jurisdiction  in  the  court  to 
enter  judgment  against  him  and  to  come  to  this 
state  and  litigate  the  cause  on  its  merits.  This 
the  court  has  no  right  to  do.  The  law  providing 
for  the  manner  of  acquiring  jurisdiction  over 
sonreaidenta  is  plain,  and  should  not  be  ignored, 
even  in  a  case  of  apparent  hardship." 

In  Klondike  Lumber  Co.  v.  Bender  Wagon 
Co.,  71  Ark.  339,  75  S.  W.  865,  the  precise 
question  was  Involved.  The  case  was  an 
appeal  from  a  Judgment  in  an  action  of  re- 
plevin.   The  court,  in  Its  opinion,  says: 

"The  title  of  the  Bender  Wagon  Company  rest- 
ed ui>on  a  sale  made  by  virtue  of  an  order  of  the 
circuit  judge  in  vacation.  Whether  this  was 
a  valid  sale  and  passed  the  title  of  the  lumber 
was  the  question  raised  by  the  action  of  re- 
plevin. If  the  sale  was  valid,  then  the  wagon 
company  was  entitled  to  the  lumber,  otherwise 
not** 

The  court,  further  passing  upon  the  ques- 
tion, said: 

"The  only  remaining  question  for  us  to  deter- 
mine is  whether  the  sale  of  the  lumber  made 
under  the  order  of  the  circuit  judge  in  vacation 
was  a  valid  sale.  The  order  for  the  sale  was, 
as  before  stated,  made  in  an  action  brought  in 
the  circuit  court  by  Williams  Bros,  against  the 
Ix>Dg  Pine  Lumber  Company  to  enforce  a  lien 
for  labor  upon  the  lumber  replevied  in  this  ac- 
tion. Now  we  find  in  the  statute  regulating  the 
proceedings  for  the  enforcement  of  laborers' 
liens  no  provision  authorizing  the  sale  of  the 
property  by  an  order  of  the  judge,  made  in  va- 
cation, and  there  is  room  for  doubt  as  to  wheth- 
er the  judge  in  vacation  can  order  such  a  sale 
in  actions  of  that  kind.  But  there  is  a  provi- 
sion in  the  statute  regulatinff  proceedings  in  ac- 
tions of  attachment  authorizing  the  judge  in  va- 
cation to  order  the  sale  of  perishable  property, 
and  this  is  no  doubt  the  statute  under  whicli 
the  judge  acted  in  this  case.  That  section  pro- 
vides that  'no  such  sale  shall  be  made  in  vaca- 
tion without  reasonable  notice  in  writing  to  the 
opposite  party  or  his  attorney.  If  either  of  them 
reside  in  the  county  in  which  the  cause  is  pend- 
ing, of  the  time  and  place  of  the  application 
therefor.' 

"Now,  the  Long  Pine  Lumber  Oompanv  was 
the  parity  sned  in  that  case,  but  the  evidence 
shows,  and  the  court  found,  that  tliis  company 
was  not  the  owner  of  the  lumber  sold.  The  lum- 
ber was  owned  by  the  Klondike  Lumber  Com- 
pany, and  that  company  was  not  a  party  to  the 
suit  until  after  the  order  for  the  sale  of  the 
lumber  was  made,  and  bad  no  notice  of  the  appli- 
cation for  the  sale  of  the  lumber.  Under  these 
circumstances  the  sale  of  the  lumber  did  not 
aftect  any  right  or  interest  which  the  Klondike 
Lumber  Company  had  in  the  lumber.  The  sale 
did  not  affect  their  title.  The  company,  after 
the  sale,  still  owned  the  lumber,  subject,  of 
course,  to  an^  valid  liens  existing  against  it, 
and  had  the  right  to  recover  the  same  from  the 


parchaser  at  the  sale,  for  l3ie  purchaser  acquired 
only  the  right,  title,  and  interest  therein  owned 
by  the  Long  Pine  Lumber  Company,  the  defend- 
ant in  the  action.  Crowell  v.  Barham,  57  Ark. 
196  [21  S.  W.  33]." 

In  the  Instant  case  it  will  be  seen  that  the 
record  sought  to  be  Introduced  recites: 

"I  have  levied  on,  and  on  the  23d  day  of 
September,  1912,  at  the  race  track  in  the  county 
of  Deer  Lodge,  state  of  Montana,  duly  sold  at 
public  auction,  according  to  law,  and  after  due 
and  legal  notice  to  Wm.  Gemmell,  who  made  tlie 
highest  bid  therefor,  at  public  sale  for  the  sum 
of  $700  in  lawful  money  of  the  United  States, 
which  was  the  whole  price  paid  therefor,  all  the 
right,  title,  and  interest  of  the  said  judgment 
debtor,  E.  H.  Thompson,  in  and  to  the  following 
described  personal  property." 

The  certificate  of  sale  also  recites  that  the 
sale  was  made  for  the  reason  that  he  was 
commanded  to  make  the  sum  of  $900  to  sat- 
isfy the  judgment  against  "B.  H.  Thompson." 
Hornthall  v.  Burwell,  109  N.  C.  10,  13  S.  B. 
721,  13  L.  H.  A,  740,  26  Am.  St  Rep.  556. 

For  the  reasons  j^ven,  we  recommend  that 
the  judgment  be  affirmed. 

PER  CURIAM.    Adopted  In  wholei. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  WALKER. 

(No.  6667.) 

(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

(SyUahut  by  the  Court.) 

1.  EMdsnok  «s9582(3)  —  Testhioht  in  Fob- 

MEB  Thial— Authentication. 
Before  the  longhand  transcript  of  the  testi- 
mony of  a  vritness,  given  at  a  former  trial,  can 
be  admitted  in  evidence  at  a  subsequent  trial  of 
the  same  case,  it  must  be  duly  certified  by  tlie 
reporter  of  the  court  who  took  the  evidence  as 
correct,  or  agreed  to  by  the  parties  as  being  the 
evidence  of  such  witness  and  as  being  correct, 
and,  then,  it  can  only  be  used  under  such  con- 
ditions as  would  warrant  the  use  of  the  deposi- 
tion of  such  witness. 

[EM.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {{  2421,  2422 ;   Dec.  Dig.  <8=>582(3).] 

2.  Appeai,  and  Erhob  ®=»1068(4)— EEyiEW— 

HabULBBB  EbBOB— iNBTBtrCTION. 

In  an  action  for*  personal  injuries,  where 
there  is  no  assignment  of  error  that  the  verdict 
is  excessive,  an  erroneous  instruction  in  rela- 
tion to  the  measure  of  damage  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E]rror,  Oeat.  Dig.  i  4228;  Dec.  Dig.  «=>1068(4).1 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Pontotoc  (boun- 
ty ;   Robert  Wlmbish,  Special  Judge. 

Action  by  W.  U.  Walker  against  the  St 
Louis  &  San  EYandsco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  F.  Evans,  of  St  Lonia,  Ho.,  and  R.  A. 
Klelnschmidt  and  Fred  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  B.  C. 
King,  of  Ada,  for  defendant  in  error. 

CAMPBELL,  0.  This  action  was  com- 
menced in  the  county  court  of  Pontotoc  coun- 
ty by  W.  U.  Walker  to  recover  damages  from 
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<±e  St  Lotila  ft  San  Francisco  Railroad  Com- 
pany for  Injuries  sustained  by  him  on  ac- 
count of  the  negligence  of  said  company. 
The  cause  was  tried  to  a  jury  and  a  ver- 
dict returned  for  the  plaintifF,  which  ver- 
dict received  the  approval  of  the  trial  court, 
and  judgment  for  the  plaintiff  was  entered 
on  the  verdict  for  the  plaintiff  in  the  sum  of 
^500.  The  defendant  appealed  from  such 
Judgment,  and  brings  the  record  here  by 
case-made,  and  predicates  its  right  to  a  re- 
versal of  the  Judgment  upon  two  alleged  er- 
rors :  (1)  That  the  trial  court  improperly  ex- 
cluded the  transcript  of  the  evidence  of  a 
witness  for  defendant  who  had  testified  at  a 
former  trial  of  this  case;  and  (2)  that  the 
trial  court  erroneously  gave  to  the  Jury  in- 
struction No.  2.  No  other  assignments  of  er- 
ror have  been  discussed  in  the  brief  filed 
herein  on  behalf  of  defendant,  and  no  other 
errors  were  presented  to  the  court  at  the 
oral  argument  had  herein,  and,  for  that  rea- 
son, this  court  is  not  called  upon  to  search 
the  record  for  any  other  errors  than  those 
urged  l7  counsel. 

[1]  1.  The  defendant  companyprodnced  at 
the  trial  of  this  cause  what  was  stated  by  Its 
counsel  to  be  the  testimony  of  its  conductor, 
given  at  a  fbrmer  trial  of  this  case,  and  of- 
fered the  same  In  evidence.  The  offer  by 
counsel  was  as  follows: 

By  Mr.  Suits:  "The  defendant  now  offers  in 
evidence  the  testimony  of  R.  E3.  Davis,  its  con- 
ductor, given  at  the  former  trial  of  this  case, 
shown  between  pages  64  and  73,  inclusive,  of  the 
original  case-made  filed  in  the  Supreme  Court, 
containing  the  transcript  of  all  proceedings  of 
the  former  trial,  and  the  stipnlations  executed 
by  the  attorney  of  record  for  plaintifl  and  the 
attorney  of  record  for  defendant    •    •    •  " 

By  Mr.  Suits:  "I  would  like  to  take  the  stand 
and  show  where  Mr.  Davis  is,  and  let  it  precede 
my  offer." 

Thereupon,  counsel  was  awom  as  a  wit- 
ness, and  testified  that  he  lived  at  Oklahoma 
City  and  was  one  of  the  attorneys  for  the 
defendant  company  in  the  state  of  Okla- 
homa ;  that  it  is  their  custom,  in  requesting 
Witnesses,  to  make  the  request  by  letter  or 
wire,  which  was  done  in  this  case,  and  the 
attendance  of  the  conductor,  R.  E.  Davis 
was  requested,  which  request  was  made  to 
W.  F.  Evans,  general  counsel  for  defendant, 
at  St  Louis,  and  in  answer  to  such  request 
for  the  attendance  of  Conductor  Davis,  wit- 
ness was  advised  by  the  general  counsel 
that  Mr.  Davis,  the  witness  requested,  was 
residing  in  California. 

After  the  above  testimony  was  given,  on 
motion  of  plaintiff,  it  was  stricken,  and  the 
objections  made  to  the  introduction  of  the  of- 
fered testimony  was  sustained,  and  the  de- 
fendant excepted  to  the  ruling  of  the  court 
In  refusing  the  defendant  the  right  to  read 
such  testimony  to  the  Jury.  The  objection 
made  to  the  Introduction  of  this  testimony 
was  upon  the  grounds — 

"  *  *  •  that  the  proper  predicate  has  not  been 
laid  for  introducing  the  said  testimony,  and  for 
the  farther  reason  tliat  the  said  testimony  has, 


not  been  properly  Identilled  as  that  given  by  the 
witness  at  the  former  trial  of  this  case." 

The  testimony  offered  was  not  identified 
In  any  way  except  by  the  statement  of  coun- 
sel in  his  offer.  No  clerk  was  called  to  iden- 
tify the  transcript  or  case-made  in  which  the 
testimony  appeared,  and  no  testimony  of- 
fered as  to  the  correctness  of  the  same.  No 
stipulation  of  counsel  as  to  it  being  the  tes- 
timony of  the  witness  Davis  was  called  to 
the  attention  of  the  trial  court  neither  wbb 
there  any  certificate  of  the  reporter  of  the 
court  who  took  the  testimony  as  to  Its  cor- 
rectness. In  fact,  so  far  as  the  trial  court 
was  concerned,  as  disclosed  by  the  record,  it 
was  not  even  made  to  appear  that  the  wit- 
ness Davis  ever  did  testify  at  any  former 
trial,  or,  if  be  did  testify,  that  his  testimony 
was  taken  by  a  reporter  and  transcribed  in 
longhand.  It  does  not  appear  from  the  rec- 
ord that  the  case-made  referred  to  by  coun- 
sel as  containing  the  fbrmer  testimony  of  the 
witness  was  within  the  control  of  the  coun- 
seL  In  fact  It  was  referred  to  as  the  origi- 
nal case-made  filed  in  the  Supreme  Court, 
but  no  witness  who  is  charged  with  the  cus- 
tody of  such  records  was  before  the  court  to 
identify  and  authenticate  it  In  the  face  of 
an  objection,  the  trial  court  was  called  upon 
to  assume  that  the  writing  which,  perhaps, 
on  Its  t&ce  purported  to  be  a  transcript  of 
the  testimony  of  the  witness  Davis  was  in 
fact  his  testimony,  and  that  it  was  correct 
just  because  it  purported  to  be  the  testimony 
of  such  witness  at  a  former  trial.  The  whole 
contention  of  defendant  is  based  upon  the 
decision  of  this  court  In  Atchison,  T.  &  S.  F. 
Ey.  Co.  V.  Baker,  87  OkL  48,  130  Pac  577,  In 
which  case  this  question  Is  discussed,  but 
the  discussion  is  based  upon  the  assumption 
that  the  testimony  offered  was  in  fact  the 
testimony  of  the  witness  at  the  former  triaL 
The  matter  of  the  identity  of  the  testimony 
and  its  correctness  was  not  involved.  This 
will  be  seen  from  the  language  of  the  opin- 
ion in  that  case  at  page  63  of  87  Okl.,  page 
679  of  130  Pac,  which  is  as  foUows: 

"The  objection  urged  seems  to  go  to  the  point 
that  there  was  not  shown  sufBcient  diligence  in 
procuring  the  attendance  of  the  witness  to  Justi- 
fy the  nse  of  his  former  testimony." 

In  this  case,  the  first  thing  the  trial  court 
had  to  determine  was  the  identity  of  the 
transcript  which  was  offered,  and,  having  de- 
termined the  fact  that  the  transcript  offered 
was  a  transcript  of  the  evidence  of  the  wit- 
ness Davis,  then  the  rule  laid  down  in  the 
above  case  becomes  important  The  brief  of 
defendant  in  this  case  discusses  this  question 
from  the  assumed  position  that  there  is  no 
question  as  to  the  identity  of  the  testimony 
offered.  The  serious  thing  in  the  Instant 
case  is  the  defendant  did  not  show  by  any 
evidence  that  the  transcript  offered  was  in 
fact  a  transcript  of  the  testimony  of  the 
witness  Davis,  given  at  a  former  trial.  This 
fact  is  essential  in  order  to  make  it  admissi- 
ble, and  when  such  fact  Is  proven,  the  tran- 
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script  becomes  admissible  to  show  wha.t  his 
testimony  was  at  the  former  trial,  if  condi- 
tions are  such  as  would  warrant  the  nae  of 
the  deposition  of  such  witness.  The  use  of 
the  testimony  of  a  witness,  given  at  a  former 
trial,  is  authorized  by  section  1942,  Compiled 
Laws  1909,  which  provides: 

"The  shorthand  reporter  shall  file  his  notes 
taken  in  any  case  with  the  clerk  of  tiie  court  in 
which  the  cause  was  tried,  and  the  same  shall  be 
a  part  of  the  record  In  the  cause.  Any  long- 
hand transcript  of  notes  so  filed,  duly  certliied  by 
the  reporter  of  the  court  who  took  the  evidence 
as  correct,  shall  be  admissible  as  evidence  in  all 
cases  of  like  force  and  effect,  as  testimony  taken 
in  the  cause  by  deposition,  and  subject  to  the 
same  objections.    •    •    • » 

In  the  case  of  A.,  T.  &  S.  F.  Ry.  Ck>.  v. 

Baker,  supra.  It  was  held: 

"The  testimony  of  a  witness  given  In  a  former 
trial  between  tne  same  parties  involving  the 
same  subject-matter  with  the  opportunity  for 
cross-examination,  and  taken  down  by  the  official 
stenographer  and  preserved  by  bill' of  exception 
on  appeal,  is  admissible,  if  otherwise  unobjec- 
tionable, in  a  second  trial  of  the  same  cause, 
where  the  witness  resides  in  another  state  and 
is  not  present  at  the  second  trial." 

It  was  held,  in  A.,  T.  &  B.  F.  By.  Co.  t. 
Osbom,  04  Kan.  187,  67  Pac.  647,  91  Am. 
St.  Rep.  189,  as  foUowa : 

"Tlie  testimony  of  a  witness  given  at  a  former 
trial,  which  was  taken  and  preserved  by  an  offi- 
cial stenogrnpber  of  the  court,  as  the  law  di- 
rects, is  admissible  in  evidence,^  where  it  appears 
that  the  witness  is  ont  of  the  jurisdiction  of  the 
court  and  beyond  the  reach  of  its  process." 

It  would  therefore  seem  to  be  the  role  that 
before  the  former  evidence  could  be  admit- 
ted, it  mtist  be  shown  that  such  witness  is 
beyond  the  jurisdiction  of  the  court  and  is 
not  present  at  the  trial.  The  defendant  un- 
dertook to  prove  that  the  witness  Davis  was 
beyond  the  jurisdiction  of  the  court,  and 
for  that  purpose  produced  a  witness  who 
testified  that  he  was  advised  by  the  General 
Attorney  for  the  defendant  that  such  witness 
resided  in  California.  This  testimony  was 
incompetent,  and  was  stricken  upon  motion. 
No  diligence  was  shown,  and  it  did  not  ap- 
pear from  any  competent  evidence  that  the 
witness  Davis  was  beyond  the  Jurisdiction 
of  the  court.  It  does  not  even  appear  that 
Davis  was  not  present  at  the  trial.  For 
these  reasons  the  court  proi>erIy  ezduded 
the  offered  testimony. 

[2]  2.  It  is  contended  that  the  court  erred 
In  giving  instmctlon  Mo.  2,  and  that  the 
judgment  should  be  reversed  for  that  reason. 
The  Instruction  complained  of  is  as  follows: 

"You  are  instructed  that  if  you  find  for  the 

glaintiff,  you  will,  in  assessing  his  damages,  ttUce 
ito  consideration  his  age  and  condition  in  life, 
the  injury  sustained  by  him,  if  any,  and  physical 
pain  suffered  and  endured  by  him  on  account  of 
said  injuries,  if  any,  his  loss  of  time,  if  any, 
such  damages,  if  any,  as  you  believe  from  the 
evidence  he  will  sustam  in  the  future  as  the  di- 
rect effect  of  such  injury,  such  sums  as  he  has 
paid  out  for  medical  attention  on  account  of  said 
injury,  if  any,  together  with  all  facts  and  cir- 
cumstances in  evidence  in  this  case,  and  assess 
the  damages  at  such  sum  as  from  the  evidence 
you  deem  proper,  not  exceeding  the  sum  of 
11,000." 
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It  la  only  that  portion  of  such  instruction 
which  permits  the  jury  to  award  recovery 
for  damages  which  plaintiff  will  sustain  In 
the  future  as  the  direct  effect  of  such  In- 
Jury  which  is  claimed  to  be  erroneous.  It 
is  claimed  that  this  element  of  recovery  was 
not  In  the  case,  for  the  reason  that  it  was 
not  clearly  shown  by  the  evidence  that  any 
future  damages  would  be  suffered  on  account 
of  such  injury.  In  fact,  counsel  for  defend- 
ant seem  to  have  an  erroneous  conception  of 
the  instruction  complained  of.  They  say  In 
their  brief: 

"The  injuries  sustained  by  plaintiCC  are  purely 
subjective,  and  of  such  a  nature  that  laymen  can- 
not, with  reasonable  certainty,  know  whether  or 
not  there  will  be  future  pain  and  suffering.  No 
expert  testimony  was  offered  npon  the  question 
of  future  pain  and  suffering,  and  the  only  evi- 
dence introduced  upon  this  point  was  given  by 
plaintiff  himself." 

They  cite  the  case  of  Shawnee  &  Tecumseh 
Traction  Co.  v.  Griggs,  151  Pac.  230  (not  yet 
officially  reported)  as  authority  for  their  con- 
tention, which  fully  supports  the  rule  that 
no  recovery  for  future  pain  and  suffering 
can  be  had  unless  there  is  some  expert  testi- 
mony that  future  pain  and  suffering  will  be 
endured,  where  the  injury  is  subjective  as  In 
this  case.  But  it  will  be  noted  that  the  in- 
struction in  the  instant  case  does  not  deal 
with  future  pain  and  suffering,  and  a  re- 
covery on  that  account  is  not  specifically  au- 
thorized by  the  Instruction  as  counsel  seem 
to  construe  it  All  the  cases  dted  by  de- 
fendant's counsel  deal  purely  with  the  re- 
covery for  future  pain  and  suffering  and  they 
correctly  state  the  rule  that  no  sudi  recovery 
can  be  had  unless  there  is  expert  testimony, 
reasonably  tending  to  show  that  future  pain 
and  suffering  will  be  endured  where  the  in- 
jury is  subjective.  The  instruction  given  in 
the  instant  case  authorizes  a  recovery  for 
"such  damages,  tf  any,  as  you  believe  from 
the  evidence  he  will  sustain  In  the  future 
as  the  direct  effect  of  such  injury,"  and  It 
can  be  readily  seen  that  a  recovery  for  future 
pain  and  suffering  is  not  directly  contemplat- 
ed by  this  instruction  If  the  evidence  does 
not  i^ow  with  reasonable  certainty  that  such 
pain  and  suffering  will  be  endured.  It  is 
not  specifically  mentioned,  but  it  might  be 
inferentlally  contemplated,  provided  the  evi- 
dence showed  that  pain  and  suffering  will 
be  endured  in  the  future.  So  might  any 
legitimate  element  of  recovery  for  ftiture 
detriment  be  inferentlally  contemplated  by 
the  Instruction,  if  the  evidence  reasonably 
tended  to  prove  such  detriment,  but,  to  ar- 
gue that  the  Instruction  authorissed  a  re- 
covery for  future  pain  and  suffering  when  the 
evidence  did  not  reasonably  tend  to  prove 
any  Is  to  argue  that  the  trial  court,  by  in- 
ference, submitted  to  the  jury  an  improper 
element  of  damage.  In  all  the  cases  cited 
by  counsel,  the  Instruction  positively  sub- 
mitted this  element  of  damage,  and  in  the 
instant  case  it  was  not  done.  But,  if  this 
Instruction  was  too  general  In  its  terms  and 
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too  sweeping  In  Its  scope,  It  would  only  con- 
stitute technical  error,  and  tbe  record  does 
not  disclose  that  the  substantial  rights  of 
the  defendant  have  been  prejudicially  af- 
fected. The  defendant  does  not  contend  that 
the  amount  of  recovery  was  excessive.  No 
such  complaint  was  made  against  the  recov- 
ery in  the  motion  for  a  new  trial,  and  it  is 
not  even  argued  that  the  damages  awarded 
were  excessive.  We  have  examined  the  evi- 
dence in  the  case,  and  are  of  the  opinion  that 
the  amount  of  damages  awarded  by  the  ver- 
dict of  tbe  Jury  was  not  excessive.  In  the 
case  of  Planters'  Cotton  ft  Ginning  Ck>.  v. 
Penny,  155  Pac.  516  (not  yet  ofBclally  report- 
ed) this  court  held: 

"In  a  salt  in  damages  for  pergonal  injuries, 
where  the  amount  recovered  was  not  excessive 
error  in  iDstructions  on  the  measure  of  damages 
is  harmless." 

Again,  In  the  case  of  Midland  Valley  B. 
Ck).  V.  Kersey,  167  Pac.  139  (not  yet  offldally 
reported),  this  court  held: 

"In  an  action  for  personal  injuries,  where 
there  is  no  assignment  of  error  that  the  verdict 
was  excessive,  error  in  an  instruction  relating 
to  the  measure  of  damages  is  harmless,  following 
Planters'  Cotton  &  Ginning  Co.  v.  Penny,  155 
Pac.  516." 

Under  these  authorities.  If  there  was  any 
error  In  the  instruction  complained  o^  it 
was  harmless  error  within  the  purview  of 
section  6005,  Revised  Laws  1910,  and  the 
Judgment  of  the  trial  court  should  not  be  re- 
versed for  such  error. 

The  Judgment  of  the  trial  court  is  alQrmed. 

PER  CURIAM.    Adopted  In  whole. 


TEXMO  COTTON  EXCH.  BANK  v.  LIS- 

TON.    (Na  7000.) 
(Supreme  Court  of  CHdahoma.    Sept  26,  1916.) 

(ByVlabui  by  fhe  Court.) 

1.  PuBADina  «=307— UstJBT  <S=»111(3)— Re- 
covery or  Usury  Paid— Demano— Exhibit 
— "Wbhtkn  Instbumknt  as  Eviokncb  or 
Indebtedness." 

"A  written  demand  for  tbe  return  of  usury 
is  a  condition  precedent  to  the  maintenance  of 
a  suit  to  recover  on  account  of  the  payment  of 
usurious  interest,  under  section  1005,  Rev. 
Laws  1910 ;  and  such  demand  must  be  alleged 
in  the  petition  and  proven  at  the  trial."  Such 
written  demand  is  not  "a  written  instrument  as 
evidence  of  indebtedness"  as  specified  in  sec- 
tion 4769,  Rev.  Laws  1910,  and  a  copy  of  same 
need  not  t>e  attached  to  the  petition  as  an  ex- 
hibit. But  it  is  a  condition  precedent  to  tbe 
maintenance  of  the  suit,  and  is  essentially  a 
matter  of  evidence  to  be  produced  at  the  trial 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  ff  930-934;  Dec.  Dig.  <S=>307; 
Usury,  Cent.  Dig.  ji  297;   Dec.  Dig.  <S=9lll(3).] 

2.  Usury  €=»102(1)  —  Recovery  of  Usury 
Paid— Written  Demand— SumciENCY. 

The  written  demand  in  this  case  examined, 
and  held  to  be  a  substantial  compliance  with 
tbe  provision  of  section  1006,  Rev.  Laws  1910, 
relative  to  the  written  demand  for  the  return 
of  usury  paid. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dfg.  !(  197,  241,  242;    Dec.  Dig.  «=3l02(l).] 


Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Custer  County; 
James  R.  Tolbert,  Judge. 

Action  by  E.  A.  Llston  against  the  Texmo 
Cotton  £2xchange  Bank  for  debt  for  usurious 
interest  paid.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Darnell  &  Darnell,  of  Arapaho,  for  plain- 
tiff in  error.  W.  P.  Hiclcok,  of  Taloga,  for 
defendant  In  error. 

HAY80N,  C.  The  defendant  in  error,  E2. 
A.  Listen,  brought  an  action  in  the  district 
court  of  Custer  county  against  the  plaintiff  in 
error,  tbe  Texmo  Cotton  Exchange  Banlc, 
the  action  being  in  the  nature  of  debt  for 
the  recovery  of  the  penalty  provided  for  In 
section  1005,  Bev.  Laws  1910,  where  usurious 
Interest  has  been  paid.  The  defendant  iu  er- 
ror, E.  A.  Llston,  In  Ills  petition  set  up  nine 
causes  of  action,  alleging  in  each  cause  of 
action  that  be  had  paid  the  Texmo  Cotton 
Exchange  Bank  a  certain  sum  of  money 
which  was  usurious  interest,  and  that  prior 
to  bringing  the  action  ha  had  made  written 
densand  iu  writing  for  tbe  return  of  tbe 
usury,  wlilch  bad  been  refused.  In  each 
cause  of  action  he  prayed  for  recovery  of 
double  the  amount  of  the  usury  so  paid.  Tbe 
aggregate  amount  of  tbe  usury  alleged  to 
have  been  paid  was  $210.55,  and  tbe  suit  was 
for  the  recovery  of  $421.10  and  $100  attorney 
fees.  Judgment  was  rendered  for  $397.30 
and  $40  attorney  fees. 

The  plaintiff  in  error  sets  up  six  assign- 
ments of  error,  but  in  its  brief  groups  all  of 
them  In  one  general  proposition  which  Is  de- 
cisive of  all  the  questions  Involved.  Was 
tbe  demand  in  writing,  given  by  defendant  in 
error  to  plaintiff  in  error  for  the  return  of 
the  usury,  sufficient  under  our  law  to  entitle 
Llston  to  maintain  this  suit?  We  must  say 
that  it  was.  The  essential  parts  of  the  de- 
mand are  as  follows: 

"Moorewood,   Oklahoma,  August   27.  1913. 

"To  the  Cotton  Exchange  Bank  at  Moorewood, 
Oklahoma:  I  hereby  make  demand  upon  you 
for  the  return  to  me  of  usurious  interest  charg- 
ed, reserved,  taken  and  received  from  me  by 
you  the  Cotton  Exchange  Bank,  and  the  for- 
feiture and  penalty  therefor,  on  certain  notes 
and  cxteuHions  of  notes,  as  follows,  to  wit: 

"[Here  follows  in  detail  the  various  transac- 
tions out  of  which  each  cause  of  action  arose] 

"In  all  a  sum  of  $210.65,  and  a  like  amoant 
as  the  penalty  and  forfeiture  therefor,  iu  all  a 
sum  total  of  $421.10  which  I  hereby  and  here- 
with make  demand  that  you  repay  to  me." 

"Dated,  delivered  and  demanded  this  27tb 
day  of  August,  1918. 

"E.  A.  Liston,  aaimant." 

This  written  demand  was  served  on  the 
assistant  cashier,  bookkeeper  at  the  bank, 
he  under  the  testimony  being  tbe  sole  person 
in  charge'  at  the  bank  at  tbe  time  of  serv- 
ice. This  demand  not  being  attached  to  the 
petition,  the  plaintiff  in  error  in  the  trial 
court  filed  its  motion  to  require  the  same  to 
be  attached  as  an  exhibit    Tbe  motion  was 
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OTemiled  and  an  exception  saved,  and  the 
plaintiff  In  error  was  required  by  the  court 
to  answer.  To  the  ruling  of  the  court  re- 
quiring the  plaintiff  to  answer  no  exception 
was  saved.  The  answer  filed  was  a  general 
denial. 

[1]  In  MltcheU  t.  aark,  152  Pac.  354,  this 
court  has  decided  that  It  is  necessary  to  al- 
lege and  prove  a  written  demand  in  an  ac- 
tion such  as  we  have  here,  the  syllabus  be- 
ing as  follows: 

"A  written  demand  for  a  return  of  the  uauty 
is  a  condition  precedent  to  the  maintenance  of 
a  snit  to  recover  on  account  of  the  pnyment  of 
UBuriotis  interest,  under  section  1005,  Rev. 
Lavs  1910;  and  such  demand  must  be  alleged 
in  the  petition  and  proven  at  the  trial." 

In  the  case  at  bar  these  two  requirements 
were  met,  and  it  was  not  error  for  the  trial 
court  to  overrule  the  motion  of  plaintiff  in 
error  to  require  the  defendant  In  error  to  at- 
tach a  copy  of  the  written  demand  to  his 
petition.  The  demand,  while  a  prerequisite 
to  the  maintenance  of  the  suit,  was  not  a 
"written  Instrument  as  evidence  of  Indebted- 
ness," as  provided  for  In  section  4769,  Rev. 
Laws  1910,  but  was  a  prerequisite  to  the 
maintenance  of  the  suit,  which  must  be  al- 
leged and  proven  at  the  trial.  It  Is  essential- 
ly a  matter  of  evidence. 

In  Citizens'  State  Bank  of  Ft  Gibson  v. 
Strahan  et  al.,  158  Pac.  378,  our  court  has 
said  In  the  third  paragraph  of  the  syllabus: 

"A  substantial  compliance  with  the  provisions 
of  section  1005  of  the  Revised  Laws  of  1910, 
requiring  a  demand  for  the  return  of  nsury, 
is  a  prerequisite  to  the  institution  and  main* 
tenance  of  an  action  therefor ;  and,  where  a  de- 
mand is  made  for  a  less  sum  than  twice  the 
amount  of  the  usurious  interest  paid,  recovery 
in  a  suit  therefor  is  limited  to  the  amount  ot 
such  demand." 

[2]  Tlie  written  demand  made  by  Listen 
was  a  substantial  compliance  with  the  pro- 
vision in  section  1006,  Revised  Laws  1910, 
relative  to  demand  prior  to  the  bringing  of 
the  snit  The  party  to  whom  usury  is  paid 
Is  in  as  good  a  position  to  know  the  amount 
of  such  usury  as  the  party  who  pays.  In 
most  instances  he  is  in  a  better  position,  and 
better  qualified  in  both  education  and  train- 
ing. He  may  repay  such  usury  upon  written 
demand  being  made,  and  save  himself  the 
costs,  expenses,  and  penalty  Incident  to  the 
litigation  of  the  matter.  But  when  a  sub- 
stantial compliance  with  the  law  has  l)een 
met  by  the  party  who  pays  such  usury,  to 
the  party  receiving  the  usury,  by  serving  up- 
on such  party  who  receives  the  usury  a  writ- 
ten demand  for  its  return,  and  such  demand 
is  refused,  and  suit  is  brought  and  a  recovery 
had,  the  cause  will  not  be  reversed  because 
of  some  technical  error  as  to  the  amount  de- 
manded, so  long  as  the  Judgment  is  within 
the  amount  demanded  in  the  written  demand 
and  is  upheld  by  the  evidence  in  the  record. 

The  Judgment  of  the  trial  court  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


ROBERT  et  aL  t.  MULLEN.    (No.  6992.) 
(Supreme  Court  of  Oklahoma.    Sept.  26,  1818.X 

'  (8yUabu»  hy  the  Court.) 

1.  ApFEAi,  AND  Ebbob  ®=>518(5)  —  Recobd  — 
Scope  and  Contents— Obdkb  of  Coubt. 

The  trial  court  rendered  judgment  on  the 
pleadings.  The  answer  referred  to  a  certain 
order  of  court,  approving  a  full-blood  convey- 
ance, as  being  attached  and  made  a  part  of  said 
answer.  The  order  so  referred  to  was  in  fact 
not  attached  and  was  not  filed  in  the  trial  court. 
An  appeal  was  taken  to  this  court  from  said 
judgment  upon  a  transcript  of  the  record. 
After  the  expiration  of  over  a  year,  a  certified 
copy  of  the  said  order  was  filed  with  the  clerk 
of  this  court  and  attached  to  the  transcript  of 
the  record  herein.  Held,  that  such  instrument 
is  not  a  part  of  the  transcript  and  cannot  be 
considered  by  this  court 

[EVl.  Notei— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2348-2350;  Dec.  Dig. 
<S=>518(5).] 

2.  Pleading  €=>343  —  Motions  —  Judgment 
ON  Pleadinqs— Want  oe  Reply. 

The  petition  contains  two  causes  of  action, 
namely,  one  in  ejectment  and  one  to  cancel  a 
conveyance.  Both  causes  are  stated  in  the 
usual  form,  and  cancellation  is  sought  upon 
the  grounds:  (1)  That  such  conveyance  was 
never  executed  by  the  plaintiffs;  and  (2)  that 
the  conveyance  was  never  approved  by  the 
county  court  as  required  by  law.  the  said  con- 
veyance being  a  full-blood  conveyance  of  in- 
hwited  lands.  The  petition  was  not  verified. 
The  answer  of  defendant,  which  was  verified, 
contained:  (1)  A  general  denial;  and  (2>  af- 
firmative allegations  of  the  execution  and  deliv- 
ery of  the  said  conveyance  and  the  payment  of 
an  adequate  consideration  thereunder,  by  way 
of  a  cross-petition,   and   sought   to   liave  title 

Suieted  as  against  the  plaintiffs.  Held,  that 
lie  affirmative  relief  which  defendant  sought 
was  dependent  upon  the  result  of  the  trial  of 
the  issues  raised  by  the  general  denial  to  the 
petition,  and  if  plaintiffs  prevailed  in  such 
trial,  no  relief  as  sought  could  be  granted  de- 
fendant, and  If  defendant  prevBiled  in  such 
trial,  his  title  became  effectually  adjudicated 
without  such  affirmative  relief  of  quieting  his 
title.  Held,  further,  that  no  reply  was  neces-, 
sary  to  join  issues  of  fact  triable  to  the  court 
or  jury,  and  the  relief  sought  under  the  cross- 
petition  of  the  defendant,  l>eing  dependent  up- 
on such  trial,  and  being  such  relief  as  would 
accrue  to  him,  if  he  were  successful  in  such 
trial,  without  a  judgment  quieting  his  title, 
could  not  be  granted  him  npon  the  pleadings  in 
default  of  a  reply  to  the  answer  and  cross-peti- 
tion of  the  defendant. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
C!ent  Dig.  $|  1048-1051 ;  Dec  Dig.  «=»343.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Carter  County; 
A.  Eddleman,  Judge. 

Action  by  Daniel  Robert  and  another 
against  J.  S.  Mullen.  Judgment  on  the  plead- 
ings for  defendant,  and  plaintiffs  bring  er- 
ror.   Reversed  and  remanded. 

J.  B.  Connell  and  E.  O.  Armstrong,  both 
of  Idabel,  and  J.  M.  Willis  and  O.  Earl  Shaf- 
fer, both  of  Hugo,  for  plaintiffs  in  error.  H. 
A.  Ledbetter  and  F.  M.  Adams,  both  of  Ard- 
more,  for  defendant  In  error. 

CAMPBELL,  C.  This  action  was  com- 
menced In  the  district  court  of  Carter  county 
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by  plaintiffs  against  the  defendant  for  the 
recovery  of  a  tract  of  land  and  for  the  can- 
cellation of  a  purported  warranty  deed  cov- 
ering the  same.  The  petition  contained  two 
causes  of  action,  separately  stated.  The 
first  one  was  an  action  in  ejectment,  and 
the  other  (me  was  for  the  cancellation  of  a 
conveyance  covering  the  same  land,  purport- 
ing to  have  been  executed  to  the  defendant 
by  the  plaintiffs,  upon  the  following  grounds: 
(1)  That  the  deed  In  question  was  never  ex- 
ecuted by  the  plaintiffs;  and  (2)  that  the 
deed  had  never  been  approved  by  the  county 
court  as  required  by  law,  the  said  convey- 
ance being  a  full-blood  conveyance  of  Inher- 
ited lands.  Both  causes  were  set  forth  In 
the  usual  form,  and  the  petition  was  unver- 
ified. The  defendant  filed  an  answer  prop- 
erly verified,  which  contained:  (1)  A  gen- 
eral denial ;  and  (2)  afilrmatlve  allegations 
of  the  execution  and  delivery  of  the  deed  in 
question  by  the  plaintiffs  to  the  defendant 
and  the  payment  thereunder  of  an  adequate 
consideration  therefor,  and  further  alleged 
the  approval  of  said  conveyance  by  the  coun- 
ty court  of  MeCurtaln  county,  being  the  court 
having  Jurisdiction  to  approve  said  convey- 
ance, and  In  said  answer  made  reference 
to  said  order  of  approval  and  alleged  that 
a  copy  of  same  was  attached  to  the  answer 
and  made  a  part  of  the  same,  and  prayed  for 
a  Judgment  quieting  his  title  to  said  lands 
and  barring  all  claims  of  platntUts  to  the 
same. 

The  order  referred  to  was  not  in  fact  at- 
taclied  to  the  answer  and  never  was  filed  in 
the  trial  court  No  reply  was  filed  to  the 
answer  and  cross-petition  of  defendant,  and 
on  motion  of  defendant  the  court  rendered 
Judgment  against  the  plaintiffs  on  the  plead- 
ings denying  any  relief  to  plaintiffs  and 
'quieting  the  title  of  defendant  to  the  lands 
involved,  barring  all  claims  of  the  plaintiffs 
and  enjoining  them  from  asserting  any  claims 
to  said  lands  and  assessing  the  costs  of  the 
action  against  the  plaintiffs.  E>om  this 
Judgment  an  appeal  is  brought  to  this  court 
by  plaintiffs  upon  a  transcript  of  the  rec- 
ord, and  they  assign  as  error  the  action  of 
the  court  in  rendering  such  Judgment  upon 
the  pleadings. 

[1]  1.  Before  entering  upon  a  discussion  of 
the  merits  of  this  appeal,  it  becomes  neces- 
sary to  notice  a  contention  made  by  the  de- 
fendant in  error  with  reference  to  an  in- 
strument which  has  been  filed  for  the  first 
time  in  this  court.  As  was  stated,  the  order 
approving  the  conveyance  which  was  referred 
to  in  the  answer  of  defendant  was  not  In 
fact  attached  to  the  answer  and  was  never 
in  fact  filed  in  the  trial  court,  and  it  does 
not  appear  in  the  transcript  of  the  record 
attached  to  the  petition  in  error,  but  was 
filed  for  the  first  time  in  this  court  more 
than  a  year  after  this  proceeding  in  error 
was  commenced.  It  is  true  that  there  ap- 
pears in  tbe  transcript  a  recital  as  followa: 


"♦  *  *  And  the  answer  and  cross-petition 
of  defendant  having  been  presented  and  tlM  ex- 
hibits referred  to  baving  been  read  to  the  court, 
and  argued  and  treated  by  counsel  for  both 
plaintiffs  and  defendant  in  their  armament  aa 
if  the  same  had  been  attached  or  filed,  were  so 
treated  by  the  court." 

Such  recital  does  not  purport  to  be  a  copy 
of  any  order  of  the  court  in  the  cause,  unless 
It  is  Intended  to  be  a  recital  of  the  language 
of  the  court  in  passing  upon  a  motion  to  per- 
mit the  filing  of  a  reply,  which  the  trial  court, 
it  would  seem  from  such  recital,  refused  to 
grant  It  is  fundamental  that  a  motion  and 
the  ruling  of  the  court  thereon  has  no  place 
in  a  transcript  of  the  record,  and  if  such  mo- 
tion or  the  ruling  thereon  is  included  in  a 
transcript  by  the  clerk,  it  is  a  mere  nullity 
and  cannot  be  considered  by  this  court.  De- 
vault  et  al.  V.  Merchants'  Exchange  Co.,  22 
Okl.  624,  98  Pac.  342. 

The  petition  in  error  with  the  transcript 
attached  was  filed  in  this  court  on  Novem- 
ber 23,  1914,  and  the  order  referred  to  in 
the  answer  is  not  in  such  transcript  On 
March  9, 1916,  there  seems  to  have  been  filed 
in  this  court  what  purports  to  be  a  copy  of 
such  order  approving  the  conveyance  in  ques- 
tion, as  recorded  in  the  office  of  the  register 
of  deeds  for  Carter  county,  and  it  is  urged 
by  defendant  in  error  that  this  court  should 
consider  such  Instrument  as  a  part  of  the  rec- 
ord in  this  court  even  though  it  was  never 
filed  in  the  trial  court  and  was  filed  for  the 
first  time  in  this  court  more  than  one  year 
after  the  proceedings  in  error  were  commenc- 
ed. Such  an  instrument  or  exhibit  not  hav- 
ing been  filed  in  the  trial  court  cannot  be 
made  a  part  of  the  record  by  filing  the  same 
in  this  court  and  attaching  it  to  the  tran- 
script and  tills  court  cannot  consider  the 
same. 

[2]  2.  The  only  question  presented  by  the 
record  in  this  appeal  is  as  to  whether  the 
trial  court  erred  inrenderlng  Judgment  upon 
the  pleadings  as  they  existed  in  the  court 
below.  The  two  causes  of  action  were  in  usu- 
al form,  and  no  contention  is  made  that  ei- 
ther cause  is  defectively  stated,  or  that  ei- 
ther is  subject  to  demurrer.  The  theory  upon 
which. the  defendant  presented  his  motion  for 
Judgment  on  the  pleadings,  and  the  one 
which  the  trial  court  seems  to  have  recog- 
nized, was  that  the  answer  and  cross-peti- 
tion required  a  reply  in  order  to  form  any  is- 
sue of  fact  properly  triable  to  the  court  or 
a  Jury.  The  petition  alleged  that  the  deed 
sought  to  be  canceled  was  never  executed 
by  the  plaintiffs,  and,  further,  that  such  deed 
was  never  approved  by  the  county  court  hav- 
ing Jurisdiction  to  approve  the  same,  it  be- 
ing a  full-blood  conveyance  of  inherited  lands. 

Under  the  facts  alleged,  and  the  admisslcsB 
in  the  answer,  it  Is  apparent  that  such  con- 
veyance was  one  which  is  required  to  be  tip- 
proved  before  it  is  a  valid  conveyance.  If 
such  conveyance  was  never  executed,  as  al- 
leged In  the  petition,  bf  tte  plaintiffs  to 
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the  de&ndant,  or  if  It  were  executed  bat  not 
approved  as  required  by  law,  then  It  was  sab- 
ject  to  cancellation  at  the  Instance  of  the 
plolntUTs.  The  defendant  In  bis  answer  made 
a  general  denial,  and  then  alleged  affirmative- 
ly that  such  conveyance  was  executed  and  de- 
livered to  blm  by  plaintiffs,  and  farther  al- 
leged that  such  conveyance  was  approved 
by  the  proper  court  having  Jurisdiction  to 
approve  same.  '  This  is  In  effect  nothing  more 
than  a  general  denial  and  added  nothing 
to  the  geileral  denial  theretofore  appearing 
In  the  answer.  Two  material  Issues  of  fact 
were  tendered  by  the  petition  and  were 
Joined  by  the  general  denial  In  the  answer, 
and  no  further  allegations  as  to  Ihe  execu- 
tion of  the  conveyance  and  its  approval  by  a 
court  having  Jurisdiction  that  might  be  plac- 
ed In  the  answer  could  eliminate  the  neces- 
sity for  a  trial  of  the  Issues  of  fact  Joined 
by  the  general  deniaL  It  would  seem  that 
the  cross-petition  of  the  defendant  was  mere- 
ly one  in  form,  as  the  relief  sought  thereby 
was  only  that  relief  which  would  accrue  to 
the  defendant  if  he  prevailed. In  the  trial  of 
the  issues  raised  by  the  pleadings.  Judgment 
in  his  favor  in  a  trial  of  the  Issues  Joined 
by  the  general  denial  would  be  Just  as  effec- 
tual to  quiet  his  title  and  bar  all  claims  of  the 
plaintiffs  as  an  affirmative  Judgment  to  that 
effect,  and,  for  this  reason,  his  cross-petition 
was  entirely  dependent  upon  the  result  of  the 
trial  of  the  issues  presented  by  the  petition 
and  general  denial,  and  a  failure  of  plain- 
tiffs to  file  a  reply  to  the  answer  and  cross- 
petition  of  the  defendant  did  not  warrant  the 
court  in  rendering  Judgment  upon  the  plead- 
ings denying  any  relief  to  plaintiffs  without 
having  had  a  trial  of  the  Issues  properly 
Joined  by  the  pleadings.  It  will  also  be  seen 
that  no  relief  could,  in  the  nature  of  things, 
be  granted  to  the  defendant  upon  his  sofCall- 
ed  cross-petition  until  it  was  first  determined 
that  the  deed  had  actually  been  executed  and 
delivered  and  until  it  was  further  determined 
that  such  deed,  Lf  executed  and  delivered, 
had  actually  been  approved  by  the  court  hav- 
ing Jurisdiction :  to  approve  suoh  full-blood 
eooreyauce.  The  plaintiffs  ail^e  that  suoh 
deed  was  never  executed  by  them  to  the  de- 
fendant, and -that  it  waa  never  approved  as 
required  by  law,  and  upon  these  two  grounds 
they  sooght  to  have  the  deed  canceled-  ^Hie 
defendant  made  a  general  denial  la  hU  an- 
swer, and  then  affirmatively  alleged  that  «aeh 
deed  was  executed  and  deliTsred  to  him  by 
the  plaintiffs,  anA  that  it 'had  been- duly  at>- 
proved  by  the  county  court  having  Jurisdic- 
tion to  approve  the  same.  The  fifflrmative 
allegations  added  nbtbing  to  the  general  de- 
nial and '  did  not  require  any  reply,  and  the 
cross-petition  of  the  defendant  being  only 
one  in'  form,  dq>eDdlng  absolutely  npon  '■  the 
resolt  of  the  trial  of  th«  issues  of  fact  Joln-< 
edi>y  the  genera)  denial,  did  Kot  require  taiy 
answer,  for  It  sought  no  relief  different  from 


that  which  would  accrue  to  the  d^bndant 
in  the  event  that  he  prevailed  in  the  trial 
Upon  the  other  issues  of  fact  Joined  by  the 
pleadings.  A  case  very  similar  to  this  one 
has  been  before  this  court,  and  the  pleadings 
very  similar  to  the  ones  in  this  case  have 
been  construed  by  this  court.  In  the  recent 
cose  of  Ck>x  V.  Qettys,  156  Pac.  892  (not  yet 
officially  reported),  it  was  held: 

"The  petition,  in  a  suit  to  cancel  deed  upon 
the  ground,  among  others,  that  it  was  a  forgery, 
was  in  the  usool  form,  but  unverified.  The  an- 
swer which  was  verified  contained:  (1)  A  gen- 
eral denial;  and  (2}  an  allegation  to  the  effect 
that  on  November  30,  1912,  B.  made,  executed. 
and  delivered  to. the. defendant  bis  certain  deea 
in  writing  whereby  be  conveyed  to  the  defend- 
ant the  certain  premises  described  in  the  peti- 
tion of  the  plaintifif;  that  said  deed  was  filed 
for  record  in  the  office  of  the  register  of  deeds 
of  Oklahoma  county  on  December  6,  1912  { 
that  a  copy  of  said  deed  is  attached  to  the  peti- 
tion, marked  'Ehchibit  A,'  and  made  a  part  there- 
of; that  said  B.  departed  this  life  on  December 
6,  1912.  Held,  that  the  answer  was  in  effect  a 
general  denial  of  the  allegation  of  forgery,  to 
which  no  reply  was  necessary,  and  that  eid- 
dence  tending  to  establish  forgery  waa  admis- 
sible." 

In  the  opinion  in  the  above  case.  Chief  Jus- 
tice Kane  says: 

"The  general  denial  contained  in  the  answer 
sufficiently  Joined  the  issue  upon  the  question 
of  forgery,  and  the  further  affirmative  state- 
ments to  the  effect  that  the  deceased  made,  ex- 
ecuted, and  delivered  the  deed  did  no  more." 

The  answer  of  the  defendant  in  the  instant 
case  being  in  effect  only  a  general  denial  as 
to  the  main  facts,  and  the  cross-petition  of 
the  defendant  being  one  in  form  only,  seeking 
only  such  relief  aa  would  accrue  to  him  in  the 
trial  of  the  case  under  the  petition  of  plain- 
tiffs, and  being  entirely  dependent  ui>on  the 
trial  of  the  issues  of  fact  Joined  by  the  an- 
swer, it  was  not  necessary  for  the  plaintiff 
to  file  a  reply  to  the  answer  of  the  defendant 
nor  an  answer  to  the  cross-petition  of  the 
defendant  Therefore  the  Judgment  of  the 
trial  court  upon  the  pleadings  In  favor  of 
the  defendant  deprived  plaintiffs  of  a  trial 
upon  certain  material  Issues  of  fact,  proper- 
ly Joined  under  the  pleadings,  and  the  Judg- 
ment was  erroneous. 

The  Judgment  of  the  lower  coart  is  levets- 
ed  and  cause  remanded  to  the  trial  court, 
with  directions  to  proceed  therein  in  accord- 
ance with  this  opinion. 

PER  CURIAM.    Adopted  in  whola 


BURNET  V.  BUENEI.    (No.  8511.) 
(Supreme  C^ourt  of  OUahomo.    Sept.  20,  1916.) 

(Sy'lalua  iy  the  Court.) 
Indians  ®=>16(1)  —  Lands  —  Aixoxuents  — 

ALIMONY. 

Under  the  latter  part  of  section  4,  86  Stat 
312,  c  199,  Act  May  27,  1908,  as  foUows; 
"Provided,  that  allotted  lands  shall  not  be  sub- 
jected or  held  liable,  to  any  form  of  personal 
claim,  or  demand,  against  the  allottees  arising 
oi*  existing  prior  to  the  removal  of  restrictions, 
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oth«r  than  contracts  heretofore  expressly  per- 1 
mitted  by  law" — held,  that  a  decree  of  the  court  I 
in  a  suit  for  alimony  which  decrees  a  portion  | 
of  the  annual  rents  and  profits  of  a  restricted 
allotment  and  appoints  a  receiver  to  take  charge 
of  the  land  and  collect  and  disburse  such  annual 
rents  and  profits  untU  the  further  orde^  of  the 
court  is  a  charge  upon  the  land,  and  will  be  set 
aside  by  this  court 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  §  37;  Dec.  Dig.  <S=>15(1).] 

Commissioners'  Opinion,  Division  No.  5. 
Error  from  District  Court,  Marshall  County; 
Jesse  M.  Hatcbett,  Judge. 

Action  by  Ben  Barney  against  Myrtle  A. 
Bumey.  Judgment  for  defendant  awarding 
alimony  on  cross-petition,  and  plaintiff  brings 
error.    Affirmed,  with  directions. 

George  E.  Rider  and  E.  S.  Burt,  both  of 
Madill,  for  plaintiff  in  error.  Hatchett  & 
Ferguson,  of  Durant,  for  defendant  In  error. 

HATSON,  0.  This  was  an  action  brought 
by  Ben  Bumey  against  Myrtle  A.  Bumey 
for  a  divorce  on  the  ground  of  abandonment. 
The  defendant,  Myrtle  A.  Bumey,  tiled  an 
answer  consisting  of  a  general  denial  and  a 
cross-petition  for  alimony.  After  bearing  the 
evidence  in  the  case  the  trial  court  denied 
the  plaintiff  a  divorce  and  granted  the  de- 
fendant Judgment  for  alimony  decreeing  her 
two-thirds  of  the  annual  rents  and  profits 
from  certain  lands  and  premises  of  the  plain- 
tiff, and  appointing  one  Jas.  King  receiver  to 
take  charge  of  said  lands  and  premises  until 
the  further  order  of  the  court  and  to  "collect, 
impound,  and  receive  the  rents  and  profits 
arising  therefrom,  and  that  annually  after 
the  collection  of  said  rents  and  profits  said 
receiver  disburse  and  distribute  the  same  to 
the  respective  parties  as  follows:  One-third 
to  plaintiff,  and  two-thirds  to  defendant." 
The  order  further  provided: 

"It  is  further  ordered,  considered,  and  adjudg- 
ed by'  the  court  that  the  plaintiff  and  all  those 
claiming  by,  through,  or  under  him  since  the 
institution  of  this  suit  be  and  they  are  hereby 
forever  barred,  precluded,  and  enjoined  from 
interfering  wiu  or  molesting  said  receiver  in 
the  possession  of  said  lands  and  premises  or  in 
the  collection  of  the  rents,  revenues,  and  profits 
arising  therefrom." 

The  lands  and  premises  mentioned  In' the 
decree  is  the  restricted  allotment  of  Ben 
Burney,  who  la  a  full-blood  Chickasaw  In- 
dian. 

The  plaintiff  In  error  urges  but  one  as- 
signment of  error.  He  claims  that  ^^he  trial 
court  cannot  so  subject  the  rents  and  profits 
of  a  restricted  allotment,  and  erred  In  so 
doing  and  in  appointing  a  receiver  to  lake 
charge  of  the  land. 

Plaintiff  and  defendant  in  error  agree  that 
there  is  but  the  one  question  before  the  court, 
and  that  Is  the  construction  of  the  following 
provision  found  tn  the  act  removing  restric- 
tions, passed  in  1908  (35  Stat  at  L.  312), 
which  Is  found  in  section  4  of  said  act: 

"Provided,  that  allotted  lands  shall  not  be 
subjected  or  held  liable,  to  any  form  of  person- 


al claim,  or  demand,  against  ffie  allottees  aris- 
ing or  existing  prior  to  the  removal  of  restric- 
tions, other  than  contracts  heretofore  expressly- 
permitted  by  law." 

Counsel  for  both  plaintiff  and  defendant 
In  error  cite  no  authorities  that  are  equarely 
in  point,  and  both  admit  in  their  briefs  that 
neither  the  state  nor  federal  court  has  passed 
ui)on  this  particular  question.  It  occurs  to 
us  that  it  Is  necessary  to  determine  two 
things:  First,  the  Intent  of  the  Legislature; 
and,  second,  whether  or  not  the  .court's  or- 
der is  a  charge  upon  the  land. 

It  was  evidently  the  intention  of  Congress 
to  protect  the  full-blood  Chickasaw  against 
any  character  of  Improvidence  upon  his  part 
that  coul(f  possibly  result  in  a  claim  which 
could  ripen  Into  a  charge  upon  his  allotted 
land.  This  is,  in  effect,  the  holding  of  the 
court  In  Mullen  v.  Simmons,  234  U.  S.  192, 
34  Sup.  Ct  857,  58  L.  Ed.  1274,  cited  by  plain- 
tiff in  error  in  his  brief,  where  a  similar 
statute  was  before  the  court. 

Is  the  order  of  the  court  a  charge  upon  the 
restricted  allotment?  'We  believe  that  It  is. 
By  the  order  the  court  has  done  indirectly- 
what  cannot  be  done  directly.  It  lias  taken 
charge  of  the  allotment  to  the  exclusion  of 
the  allottee.  It  has  taken  away  the  power 
of  the  full  blood  to  exercise  the  control  over- 
the  allotment  that  Congress  intended  he- 
should  have.  By  the  order  he  is  practically 
ousted  from  the  land  for  an  unlimited  peri- 
od ;  it  might  be  a  year  or  any  term  of  years. 
Thhs  proceeding  Is  unnecessary  to  accompllslr 
the  purpose  of  the  court  In  making  stiltable 
provision  for  the  support  of  tbie  wife.  An 
order  should  have  been  made  for  a  specific ' 
sum  payable  at  intervals.  The  law  affords 
ample  means  to  see  that  such  an  order  Is 
obeyed. 

The  record  shows  without  question  the 
court  was  right  in  its  Judgment  in  decreeing, 
alimony  to  the  -wife  and  it  Is  regrettable  that 
the  court  has  not  the  power  to  make  the 
order  relative  to  the  proceeds  of  the  allot- 
meat  that  was  made.  But,  we  believe,  the 
order  Is  contrary  to  the  plain  pro-visions  of 
this  statute,  and  that  part  of  the  order 
granting  two-thirds  of  the  annual  rents  and 
profits  of  the  restricted  allotment  and  ap- 
pointing a  receiver  to  take  charge  of  such  al- 
lotment should  be  set  aside. 

The  Judgment  will  be  affirmed,  -with  these 
directions:  The  Judgment  decreeing  the  wUft 
to  be  entitled  to  alimony  Is  affirmed.  The- 
order,  in  so  far  as  it  decrees  two-thIrd» 
of  the  annual  rents  and  profits  of  the 
restricted  allotment  and  appointing  a  re- 
ceiver to  take  charge  of  the  allotment  and 
collect  cmd  disburse  such  rents  and  profita, 
is  set  aside.  The  trial  court  la  directed  to  en- 
ter Judgment  for  a  spedflc  sum  for  alimony, 
as  in  Its  Judgment  la  reasonable  under  the- 
evidence  in  the  case  payable  at  intervals, 
running  from  the  date  of  the  original  decree^ 

PKB  CURIAM.    Adopted  In  whole. 
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JONBS  T.  JONE?.    (No.  906S.) 
(Sapreme  Court  of  Colorado.     Dec.  4,  1916.) 

DrVOBCE  «=>200— AXLOVAKCES  AND  AUMONT 
— COUBT    COSXB— AXXOBRBT'8   FKKS—TbMPO- 
BABT  AUHONT. 
In  an  action  for  divorce,  •where  the  com- 
plaint states  a  cause  of  action  -vritbin  the  equi- 
table jurisdiction  of  the  nisi  prius  court,  and 
the  existence  of  the  marriage  relation  of  the 
parties,  the  destitute  condition  of  the  wife,  and 
the  financial  ability  of  the  husband  were  estab- 
lished, the  court  had  incidental  jurisdiction  to 
grant  the  wife  court  costs,  attorney's  fees,  and 
alimony  pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Diyorce.  dent. 
Dig.  a  587-890,  668;  Dec  Dig.  «=»200.1 

Error  to  County  Court,  City  and  County 
ot  Denver;   W.  O.  Hood,  Jr.,  Judge. 

Suit  for  divorce  by  Bessie  Jones  against 
George  T.  Jones.  From  an  order  directing 
him  to  pay  court  costs,  attorney's  fees,  and 
alimony  pendfflite  lite  to  plaintiff,  defendant 
brings  error.    Affirmed. 

Edwin  N.  Burdldb:,  of  Denver,  for  plalntlfl! 
In  error.  Raymond  B.  Sullivan,  of  Denver, 
for  defendant  In  error. 

WHITE,  J.  An  action  was  instituted  In 
the  trial  court  by  Bessie  Jones  against  her 
husband,  George  T.  Jones,  for  divorce. 
Plaintiff  ahso  petitioned  the  court  to  award 
her  alimony  pendente  lite,  court  costs,  and 
attorney's  fees.  An  answer  and  cross-com- 
plaint was  flied,  in  which  the  marriage  be- 
tween the  parties  was  admitted,  the  grounds 
alleged  by  plaintiff  for  divorce  denied,  and 
allegations  of  misconduct  on  the  part  of 
plaintiff  set  forth,  and  a  decree  of  divorce 
prayed  for  in  behalf  of  defendant.  To  the 
answer  and  cross-complaint,  plaintiff  filed 
her  replication,  and  thereafter  a  hearing  was 
had  upon  the  i>etltlon  for  alimony,  court 
costs,  and  attorney's  feee  only.  The  court 
ordered  the  defendant  to  pay  the  costs  of 
the  proceeding,  a  small  sum,  $25,  as  a  fee  for 
plaintiffs  attorney,  and  |5  per  week  for  the 
support  and  maintenance  of  plaintiff  during 
the  pendency  of  the  suit.  The  defendant 
seeks  to  have  this  order  reversed. 

The  question  as  to  which  of  these  parties, 
if  either,  is  entitled  to  a  divorce  is  not  in- 
volved herein.  The  defendant  may  be,  upon 
liual  hearing,  adjudged  innocent,  and  the 
plaintiff  guilty,  or  vice  versa,  or  It  may  be 
that  both  parties  are  at  fault.  As  to  the 
final  result  In  relation  to  such  matters,  we 
am  not  concerned  at  the  present  time.  The 
complaint  states  a  case  within  the  equitable 
jurisdiction  of  the  nisi  prius  court,  and  the 
petition  for  alimony,  etc.,  is  incident  there- 
to. The  existence  of  the  marriage  relation 
of  the  parties,  the  destitute  condltlcm  of  the 
wife,  and  the  financial  ability  of  the  hus- 
band were  the  sole  essential  facts  involved 
upon  the  hearing  in  question.  These  facts 
were  found  in  fiivor  of  the  plaintiff,  and  she 
vras  entitled  to  the  favorable  action  of  the 
court  In  the  premises.    The  law  in  relation 


to  such  matters  has  been  frequently  stated 
by  this  court  Daniels  v.  Daniels,  9  Colo. 
133,  10  Pac.  65T;  Cowan  v.  Cowan,  10  Colo. 
540,  545,  16  Pac.  215 ;  Blckhoff  v.  Elckhoff, 
29  Colo.  295,  298,  68  Pac.  237,  93  Am.  St  Rep. 
64. 

We  approve  of  the  action  of  the  court  In 
the  premises,  and  the  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 

HILL  and  TELLER,  JJ.,  concur. 


JOINER  V.  JAMES  et  al.     CNo.  7855.) 
(Supreme  Court  of  Oklahoma.    Nov.  15,  1916.) 

OommlssloiierB'  Opinion,  Division  No.  3. 
BrrlM  from  District  Court,  CSarter  County; 
W.  F.  Freeman,  Judge. 

Action  by  ColUn  James  against  C.  M. 
Joiner  and  others.  From  the  judgment,  de- 
fendant Joiner  brings  error.    Affirmed. 

Wm.  Pfeiffer,  of  Oklahoma  City,  for  plain- 
tiff in  error.  McPherren  ft  Cochran,  L.  K. 
Pounds,  and  Chas.  P.  Abbott,  all  of  Durant, 
for  defendants  in  error. 

HOOKER,  '0.  This  action  was  filed  in  the 
district  court  of  Carter  county  on  October 
7,  1918,  by  Collin  James  against  O.  M.  Join- 
er and  a  large  number  of  other  parties,  to 
recover  the  possession  of  certain  real  estate 
and  to  cancel  and  annul  certain  instruments 
on  record  as  clouds  upon  his  title,  and  for 
damages  tor  the  retention  of  real  estate. 
On  May  7,  1915,  a  judgment  was  entered  In 
this  cause,  and  from  an  examination  thereof 
it  appears  that  leave  was  given  on  that  day 
for  the  plaintiff  in  error,  C.  M.  Joiner,  to 
withdraw  his  answer  filed  In  said  action, 
which  was  done,  and  thereupon  judgment 
was  rendered  in  ftivor  of  C<dlin  James.  In 
due  time  C.  M.  Joiner  filed  a  motion  for  a 
new  trial  and  to  vacate  and  set  aside  the 
judgment  rendered,  alleging  a^  grounds 
therefor  the  following  reasons: 

(1)  Because  he  was  advised  by  his  attorney 
that  it  would  not  be  necessary  for  him  to  be 
present  in  court  on  the  day  the  cause  was  set 
for  trial,  as  in  his  opinion  the  case  would  be 
dismissed,  inasmuch  as  certified  copies  in  cer- 
tain proceedings  in  the  United  States  Court  for 
the  luastern  District  of  Oklahoma  involving  the 
same  masters  had  been  procured  and  presented 
to  the  trial  court, 

(2)  That  when  his  attorneys  were  compelled  to 
go  to  trial  they  attempted  to  procure  ue  pres- 
ence of  their  client,  plaintiS  in  error,  but  «tt 
account  of  a  storm  having  damaged  the  tele- 
phone they  were  unable  to  communicate  with 
him,  BO  as  to  have  him  present  at  the  trial  of 
said  cause. 

(3)  Because  on  the  morning  of  the  trial  his 
attorneys  were  informed  and  believed  that  a 
compromise  had  been  effected  with  reference  to 
said  land  involved  here,  whereby  the  interest  of 
their  client  was  protected,  and  that  thereupon 
they  withdrew  the  answer  and  permitted  judg- 
ment to  go  against  him. 

(4)  That  he  has  a  subsequent  valid  interest 
in  and  to  the  property  involved  in  this  action. 
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(5)  That  it  was  through  no  faalt  of  his  at- 
torneys that  his  risfata  weie  not  presented  to 
the  court,  and  he  filed  in  support  thereof  the 
affidavit  of  W.  B.  Johnson,  his  attorney,  stating 
that  on  the  day  the  case  was  set  for  trial  he 
informed  the  court  that  plaintiflF  in  error  was 
not  present,  and  that  Johnson^  as  his  attorney, 
had  expected  the  cause  to  be  dismissed,  and  ex- 
plained to  the  court  that,  inasmuch  as  certain 
records  that  had  been  requested  by  the  trial 
judge  had  been  procured,  he  thought  the  cause 
would  be  dismissed,  and  that  thereupon  the 
court  granted  a  continuance  of  said  cause  until 
the  following  morning,  and  in  the  meantime  an 
eSort  had  been  made  to  reach  Mr.  Joiner,  the 
plaintiff  in  error,  but  was  unable  to  reach  him 
on  account  of  the  condition  of  the  telephone, 
and  when  on  the  following  morning  said  cause 
was  called  for  trial  he  was  led  to  believe,  by 
conversation  of  parties  interested  in  said  suit, 
that  a  compromise  had  been  agreed  upon  which 
would  protect  the  interest  of  his  dient,  and 
thereupon  he  withdrew  the  answer  of  his  client 
and  consented  that  judgment  might  be  rendered. 

In  oppoaitlon  tbereto  one  0.  B.  Cochran 
was  called  as  a  witness  for  the  plaintiff, 
and  he  testified  that  he  was  attorney  for 
some  of  the  defendants  in  the  cause,  and 
was  present  at  the  time  judgment  was  ren- 
dered In  the  case;  that  on  the  morning  of 
the  7th  of  May,  1016,  when  he  (Cochran) 
came  into  the  courtroom,  the  said  W.  B. 
Johnson,  as  attorney  for  C.  M.  Joiner,  stat- 
ed that,  if  the  rents  upon  the  land  involved 
would  be  waived,  he  (Johnson)  would  permit 
a  judgment  to  be  rendered  In  said  cause 
against  his  client,  aud  thereupon  he  (Coch- 
ran) informed  Mr.  Johnson  that  he  would 
tnke  the  matter  up  with  the  attorney  for  the 
plaintifT,  Mr.  Abbott,  which  be  did,  and  Mr. 
Abbott  accepted  the  offer  thus  made  by  Mr. 
Johnson,  whereupon  he  Informed  Mr.  John- 
son that  the  rents  would  be  waived,  and 
when  court  convened  the  cause  was  called 
for  trial,  and  Mr.  Johnson  In  open  court 
announced  that  it  was  agreed  that  plain- 
titr  and  his  cross-petitioners  would  waive 
the  question  of  rents  against  C.  M.  Joiner, 
and  that  the  dald  C.  M.  Joiner  would  not 
contest  the  case  further;  that  the  above 
Is  the  only'  understanding  had  by  him  with 
Mr.  Johnson,  and  that  the  attorney  for  the 
plaintiff,  Mr.  Abbott,  did  not  dlscass  the 
matter  with  Mr.  Johnson  at  all.  And  there- 
upon O.  P.  Abbott  was  Introduced  as  a  wit- 
ness for  the  plaintiff  In  opposition  to  said 
motion,  and  denied  having  any  conversation 
whatever  with  Mr.  Johnson  or  any  one  else 
vrlth  reference  to  this  matter,  save  and  ex- 
c^t  with  Mr.  Cochran  as  stated  above  by 
him.  The  court,  after  hearing  this  evidence, 
declined  to  grant  to  plaintiff  in  error  a  new 
trial,  and  plaintlfl  In  error  has  appealed 
here. 

The  vacation  of  judgments  and  the  grant- 
ing of  new  trials  are  discretionary  largely 
with  the  trial  court,  and  unless  It  appears 
that  their  discretion  has  been  abused  the 
appellate  courts  are  loathe  to  Interfere. 
From  an  examination  here  it  appears  that 
the  grounds  relied  upon  by  the  plaintiff  In 


error  are  sharply  contro^'erted,  and  the  trial 
court,  after  hearing  the  evidence,  tried  the 
questions  of  fact  adversely  to  plaintiff  In 
error.  And  inasmuch  as  the  api^cutioQ 
was  one  which  addressed  Itself  largely  to 
the  discretion  of  the  trial  court,  under  the 
circumstances  we  cannot  say  he  abused  that 
discretion,  so  "we  cannot  Interfere  with  the 
judgment  of  the  court  below.  S^  C,  R.  I. 
&  P.  Ky.  Co.  V.  Maynard,  31  Okl.  685,  122 
Pac.  149;  Poff  v.  Locicfidge,  22  Okl.  462,  98 
Pac.  427;  M.,  K.  &  T.  Ry.  Co.  v.  Ellis,  158 
Pac.  226. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

PHR  CURIAM.    Adopted  in  whola 


EBBRLB  6t  al.  v.  HUNTER.    (No.  8222.) 
(Supreme  Court  of  Oklahoma.    Nov.  14,  19ia) 

Commissioners'  Opinion,  Dlvlslcm  No.  4. 
Error  from  District  Court,  Oklahoma  County; 
John  W.  Hayson,  Judge. 

Action  by  John  S.  Hunter  against  Lena 
Ix  Bberle  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Dismissed. 

George  P.  Glaze,  of  Oklahoma  City,  for 
plaintiffs  in  error.  John  S.  Hunter,  off  Okk- 
homa  City,  for  defendant  in  error. 

EDWARDS,  C.  This  case  was  appealed 
to  this  court,  and  the  appeal  was  dismissed 
for  want  of  prosecution.  The  case  now 
comes  on  on  motion  of  the  defendant  In  er- 
ror for  a  judgment  against  the  sureties  on 
the  supersedeas  bond  under  the  provisions 
of  chapter  249,  Session  Laws  of  1915.  The 
motion  is  sustained. 

Judgment  is  therefore  entered  in  favor 
of  the  defendant  in  error,  John  S.  Hunter, 
and  against  Harry  P.  Hickey,  surety  on  the 
supersedeas  bond  of  plaintiffs  in  error,  in 
the  sum  of  ?9C6.28,  with  interest  at  6  per 
cent  per  annum  from  June  2,  1914,  and  all 
costs  in  the  lower  court,  together  with  the 
costs  Incurred  in  this  court, 

PBR  CURIAM.    Adopted  in  wbols. 


OHUPCO  et  al.  v.  CHAPMAN  et  aL 

(No.  7570.) 

(Supreme  Court  of  Oklahoma.    June  27,  1S10, 

Rehearing  Denied  Oct.  10,  1916.) 

(Byllahua  ty  the  Court.) 

1.  Appeal  and  Error  ®=j347(2)  —  Review —. 
Ihtermediate  Order. 
The  great  weight  of  authority  is  in  favor  of 
the  rule  that  where  the  statute  gives  the  right 
of  appeal  from  an  intermediate  order,  decision, 
decree,  etc.,  the  party  against  whom  tne  appeal- 
able order  is  made  during  the  progress  of  the 
litigation  has  the  option  to  institute  proceeding' 
for  review  at  once,  or  to  wait  until  final  judg- 
ment, and  at  that  time  question  the  correctness 
of  the  prior  order,  providing  that  the  proceedings' 

or  other  eases  see  same  tonje  and  KSY-NUHBER  In  all  Key-Numbered  DlKesU  and  Inaesei         T 

Digitized  by  VjOOQIC 


OMJ 


CHUPOO  y.  CHAPUAir 


for  reivlew  are  takoi  within  the  statuton  period 
for  reviewing  the  order.  The  seneral  rule.seema 
to  be  that  where  s  party  has  the  right  to  appeal 
from  an  interlocntory  order  or  decree  within  a 
limited  time  and  neglects  to  do  so,  the  right  to 
appeal  is  lost,  and  the  interlocntory  order  or 
decree  cannot  be  reviewed  on  an  appeal  from  the 
final  Judgment,  taken  after  the  expiration  of  the 
time  to  appeal  from  the  interlocutory  order  or 
decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1S97 ;  Dec  Dig.  «=>347(2).] 

2.  Apfeai,  and  Bsbob  ®=s>347(2)  —  Review — 

IHTEBMEOUlTB  ObOEB  —  SUBTAIRINa  ov  Db- 
ITDBBEB. 

Under  the  authority  of  Holland  v.  Beaver, 
29  Okl.  110,  116  Pac.  768,  Ann.  Gas.  19155A, 
814,  this  court  will  consider  the  question  of 
whether  a  district  court  erred  in  sustaining  the 
demurrers  to  a  petition,  when  the  petition  in  er- 
ror, with  case-made  attached,  is  filed  in  this 
court  within  six  months  after  the  ruling  of  the 
lower  court  sustaining  such  demurrers  was  made, 
the  proceedings  in  error  having  also  been  begun 
within  six  months  from  the  date  of  the  final 
judgment  subsequently  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1897 ;  Dec.  Dig.  «S9347(2).] 

8.  Pleadinq  «sg>S2(l)  — Petition  — Skfabatb 
Causes  —  Sxfaiuxb  Skatkmxht  akd  Nuh- 

BBBINO. 

Where  it  is  sought  to  set  out  several  causes 
of  action  in  the  same  petition,  each  should  con- 
stitute a  separate  count  or  paragraph,  separately 
stated  and  numbered.  £?BCh  paragraph  should 
proceed  upon  a  single  definite  theory,  and  should 
present  a  complete  cause  of  action,  as  distinct 
from  others  as  if  it  stood  alone  in  the  pleadings. 
[E^.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  118;  Dec.  Dig.  <8s)52(l).] 

4.  PUEADiNS  •S=>2M(2)— DEurrRREB— Pbtitioit 

— Skvebai.  Causes  or  Aotior. 
It  is  a  well-establisbed  rule  of  this  court 
that  where  a  general  demurrer  is  filed  to  a  peti- 
tion as  a  whole,  if  any  paragraph  of  the  pleading 
Is  good  and  states  a  cause  of  action,  the  de- 
murrer should  be  overruled, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  486,  487;  Dec.  Dig.  «=»204(2).] 

6.  PiXADiNO  «s9216(2>— Dkmubbeb  to  Pldad- 

iifa. 
In  considering  the  defendants'  demurrers  to 
the  seven  separate  causes  of  action,  we  are  not 
confined  to  the  allegations  contained  in  the  par- 
ticnlar  paragraph  or  subdivision  of  the  petition, 
but  may  supplement  such  allegations  found  in 
the  particnlar  paragraphs  by  other  paragraphs, 
containing  general  allegations  applicable  alUce  to 
the  difterent  causes  of  action.  This  we  could  not 
do  if  the  separate  causes  of  action  were  sepa- 
rately stated  and  numbered,  unless  there  was 
found  in  the  defective  paragraph  some  reference 
to  other  allegations  is  other  paragraphs  of  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {<  687,  638;    Dec.  Dig.  «=>216(2).l 

6.  Sufficiency  of  Petition— Dehurbeb  Not 
sustaimable. 
It  is  urged  that  the  petition  as  a  whole  did 
sot  state  a  cause  of  action;  hence  the  court 
erred  in  overruling  the  demurrer  to  said  petition. 
In  view  of  the  conclusion  already  reached,  this 
position  is  untenable.  Construing  the  petition  as 
a  whole,  it  sufficientiy  states  a  cause  of  action, 
sufiicient  to  withstand  the  attack  by  general  de- 
murrers. 

Commls^oners'  Opinion,  Division  Na  4. 
Error  from ' District  Court,  Hughes  County; 
Tom  D.  McKeown,  Jndge. 


Action  by  James  C.  Obapco  and  others 
against  James  A.  Chapman  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.  Beversed  and  remanded,  with  diree- 
tions. 

Lewis  C.  Lawson,  of  HoldenvlUe,  for  plain- 
tiffs in  error.  Harry  H.  Rogers  and  John 
Rogers,  both  of  Tulsa,  for  defendants  In  er- 
ror. 

DAVIS,  C  This  case  presents  error  from 
the  district  conrt  of  Hughes  oonnty.  The 
parties  will  be  referred  to  as  in  the  trial 
court.  On  the  6th  day  of  February,  1915,  the 
trial  court  sustained  demurrers  of  the  vari- 
ous defendants  to  plaintiffs'  amended  peti- 
tion, and  granted  plaintiffs  permission  to 
amend  In  case  they  so  desired;  no  time  be- 
ing flxed  in  which  to  make  such  amendment. 
On  the  7th  day  of  June,  1916,  no  amendment 
having  been  made  or  other  pleadings  filed, 
the  defendants  made  a  motion  to  dismiss  the 
action  on  the  ground  that  defendants  bad 
not  amended  their  petition  as  provided  in  a 
former  order  of  the  court  Whereupon  the 
plaintiffs  announced  that  they  elected  to 
stand  upon  their  first  amended  petition,  and 
refused  to  amend  the  same^  and  the  court 
then  sustained  defendants'  motion  to  dismiss, 
and  formally  dismissed  the  action,  to  all  of 
which  the  plaintiffs  excepted  and  were  grant- 
ed 90  days  to  prepare  and  serve  the  case- 
made  upon  the  defendants.  The  petition  in 
error  and  case-made,  with  stipulation  waiv- 
ing summons,  were  filed  in  the  Supreme  Court 
on  the  4th  day  of  August,  1916. 

The  defendants  raise  the  preliminary  ques- 
tion that  the  aiY>eal  should  be  ^dismissed  upon 
the  ground  that,  the  demurrers  to  the  amend* 
ed  petition  having  been  sustained  and  plain- 
tiffs having  refused  to  amend,  with  the  ex- 
piration of  16  days  from  the  date  the  ruling 
was  made,  jurisdiction  to  make  and  serve 
a  case  that  should  preserve  such  ruling  for 
review  was  lost  and  could  not  be  restored. 

[t]  The  preliminary  question  thus  present- 
ed Is,  When  a  demurrer  to  the  petition  ia 
sustained,  must  the  party  against  whom  the 
adverse  ruling  is  made,  in  order  to  procure 
a  review  of  It  by  means  of  a  case-made,  with- 
in 16  days  from  that  time  either  serve  a 
case-made  or  procure  an  extension  of  time 
for  so  doing,  or  may  he  wait  until  a  final 
Judgment  Is  rendered  against  him  and  then 
by  means  of  a  case-made  served  within  the 
statutory  period  or  period  of  extension,  if 
any,  from  that  date  institute  proceedings  in 
error  for  the  reversal  of  the  judgment,  and 
then  have  the  court  pass  upon  the  question 
whether  the  sustaining  of  the  demurrer  was 
error?  The  question,  of  course.  Is  predicated 
upon  the  supposition,  as  in  the  case  at  bar, 
that  the  party  declined  to  amend,  but  the  or- 
der of  dismissal  was  not  made  until  a  later 
date.  Section  6236,  Bev.  Laws  Okl.  1910, 
makes  the  sustaining  of  a  demurrer  a  final 
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order  firom  whidi  an  appeal  would  Imme- 
diately lie  to  the  Supreme  Court,  but  If  the 
party  to  the  adverse  ruling  should  elect  to 
amend,  then  the  error,  if  any,  will  be  deemed 
as  waived  and  no  appeal  would  lie.  While 
a  few  states  bold  to  the  contrary,  we  believe 
the  correct  rule  is  to  be  found  tn  2  B.  C.  L. 
{  160,  which  is  as  follows: 

"The  great  weiKbt  of  authority  is  in  favor  of 
the  rule  that  where  the  statute  gives  the  right 
of  appeal  from  an  intermediate  order,  decision, 
decree,  etc.,  the  party  against  whom  the  appeal- 
able order  is  made  during  the  progress  of  the 
litigation  has  the  option  to  institute  proceedings 
for  review  at  once,  or  to  wait  until  final  judg- 
ment, and  at  that  time  question  the  correctness 
of  the  prior  order,  providing  that  the  proceedings 
for  review  are  taken  within  the  statutory  period 
for  reviewing  the  order.  •  •  •  The  general 
rule  seems  to  be  that  where  a  party  has  the  right 
to  appeal  from  an  interlocutory  order  or  decree 
within  a  limited  time  and  neglects  to  do  so,  the 
right  to  appeal  is  lost,  and  the  interlocutory 
order  or  decree  cannot  be  reviewed  on  an  appetd 
from  the  final  judgment,  taken  after  the  expira- 
tion of  the  time  to  appeal  from  the  interlocutory 
order  or  decree." 

Our  statute  upon  appeal  is  the  same  as  the 
Kansas  statute  on  that  subject,  with  the  ex- 
ception that  there  one  year  is  allowed  in 
which  to  perfect  the  appeal  instead  of  six 
months,  as  in  this  Jurisdiction,  and  In  the 
case  of  Bates  v.  Lyman,  35  Kan.  634,  12  Pac. 
33,  It  is  said: 

"Where  a  petition  in  error  is  filed  in  the  Su- 
preme Court  within  one  year  after  the  making  of 
an  order  overruling  a  motion  for  a  new  trial,  the 
proceeding  is  in  time  for  a  review  of  all  the  rul- 
ings of  the  court  made  during  the  trial,  and  ex- 
cepted to  at  the  time,  which  are  referred  to  in 
such  motion."  Blackwood  v.  Shaffer,  44  Kan. 
273,  24  Pac.  423;  White  v.  Atchison,  Topeka 
&  Santa  F6  Railway  Co.,  74  Kan.  778,  88  Pac. 
64, 11  Ann.  Cas.  660;  and  note. 

The  decisions  of  our  own  court  are  in  ac- 
cord with  the  above  holdings  as  shown  by 
the  following  authorities:  Doorley  v.  Bnford 
&  George  Mfg.  Cd.,  6  Okl.  694,  49  Pac  986; 
Buxton  v.  Alton-Dawson  Mer.  Co.,  18  Okl. 
287,  90  Pac.  19;  Bellamy  v.  Washita  Valley 
Telephone  Co.  et  al.,  25  Okl.  792,  108  Pac. 
889;  Holland  v.  Beaver,  29  Okl.  116,  116 
Pac.  766,  Ann.  Cas.  1913A,  814;  Reynolds  t. 
Phlpps  et  al.,  31  Okl.  788,  123  Pac.  1125; 
Rhome  Milling  Co.  v.  Farmers'  &  Merchants' 
Nat.  Bank  of  Hobart,  40  OkL  131,  136  Pa& 
1095. 

Therefore  we  hold  that  where  a  demurrer 
to  the  petition  is  sustained  and  the  plaintiff 
excepts  and  elects  to  stand  on  his  petition, 
he  has  the  option  to  institute  proceedings 
in  error  at  once  or  wait  until  final  judgment, 
dismissing  bis  action.  Is  entered,  and  upon 
appeal  from  such  dismissal  question  the  cor- 
rectness of  the  order  sustaining  the  demur- 
rer, provided  the  appeal  from  the  final  Judg- 
ment is  taken  within  the  statutory  period  of 
six  months  from  the  time  the  demurrer  was 
sustained. 

[2]  The  several  demurrers  were  sustained 
to  the  amended  petition  of  plaintiffs,  which 
was  filed  on  March  26,  1914,  and  the  plaln- 


I  tiffs  declined  to  plead  fnrtber,  and  elected  to 
stand  on  their  amended  petition  on  June  7, 
1915,  whereupon  the  court  rendered  a  final 
Judgment,  dismissing  their  cause  of  action. 
Exceptions  were  duly  taken  and  saved  by 
plaintiffs  to  the  action  of  the  court  In  sus- 
taining each  demurrer  to  their  amended  peti- 
tion and  to  the  final  Judgment  of  the  court 
In  dismissing  their  cause  of  action,  and  an 
appeal  was  duly  perfected  and  the  proceed- 
ings in  error  in  this  court  duly  commenced  on 
August  4,  1915.  Under  the  authority  of  Hol- 
land V.  Beaver,  29  Okl.  115,  116  Pac.  7C6, 
Ann.  Cas.  1913A,  814,  this  court  wlU  con- 
sider the  question  of  whether  a  district  court 
erred  in  sustaining  the  demurrers  to  a  peti- 
tion, when  the  petition  in  error,  with  case- 
made  attached,  is  filed  in  this  court  within 
six  months  after  the  ruling  of  the  lower 
court  sustaining  such  demurrers  was  made, 
the  proceedings  in  error  having  also  been 
begun  within  six  months  from  the  date  of 
ttie  final  judgment  subsequently  entered. 
The  defendants  Monitor  Oil  &  Gas  Co.,  H.  B. 
Bonfoey,  and  George  S.  Hooker  were  not 
served  with  process,  and  the  three  defend- 
ants served,  James  A.  Chapman,  H.  D.  Se- 
hom,  and  Mada  McAllister,  each  filed  a  sep- 
arate demurrer  to  the  amended  petition  of 
the  plaintiffs,  each  demurrer  being  in  bsee 
verba,  except  for  the  fact  that  each  demurrer 
contains  the  name  of  the  defendant  demur- 
ring and  not  the  name  or  names  of  any  other 
defendant  The  demurrer  of  the  defendant 
James  A.  Chapman,  omitting  the  caption  and 
mere  formal  parts,  reads  as  follows: 

"Comes  now  James  A.  Chapman,  one  of  the 
defendants  herein,  and  separately  demurs  to  the 
petition  of  plaintiffs  filed  herein  and  for  reason 
says: 

"(1)  Said  petition  as  a  whole  does  not  consti- 
tute a  cause  of  action  In  favor  of  plaintiCFs  and 
against  the  defendant  James  A.  Chapman. 

"(2)  The  first  cause  of  action  as  set  forth  in 
plaintiffs'  petition  does  not  constitute  a  cause 
of  action  in  favor  of  plaintiffs  and  against  de- 
fendant James  A.  Chapman. 

"(3)  The  second  cause  of  action  as  set  forth  in 
plaintiffs'  petition  does  not  constitute  a  cause  of 
action  in  favor  of  plaintiSs  and  against  defend- 
ant James  A.  Chapman. 

"(A)  The  third  cause  of  action  as  set  forth  in 
plaintiffs'  petition  does  not  constitute  a  cause 
of  action  &  favor  of  plaintiffs  and  against  de- 
fendant James  A.  Chapman. 

"(5)  The  fourth  cause  of  action  as  set  forth 
in  plaintiffs'  petition  does  not  constitute  a 
cause  of  action  in  favor  of  plaintiffs  and  against 
defendant  James  A.  Chapman. 

"(6)  The  fifth  cause  or  action  as  set  forth  in 
plaintiffs'  petition  does  not  constitute  a  cause  of 
action  in  favor  of  plaintiffs  and  against  defend- 
ant James  A.  Chapman. 

"(7)  The  sixth  cause  of  action  as  set  forth  in 
plaintiffs'  petition  does  not  constitute  a  cause  of 
action  in  favor  of  plaintiffs  and  against  defen(K 
ant  James  A.  Chapman. 

"(8)  The  seventh  cause  of  action  as  set  forth 
in  plaintiffs'  petition  does  not  constitute  a 
cause  of  action  in  favor  of  plaintiffs  and  against 
defendant  James  A.  Chapman. 

"Wherefore  said  defendant  prays,  that  this  de- 
murrer be  sustained." 

The  five  assignments  of  error  contained  in 
the  petition  in  error  are  as  follows: 
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"First  ABsi^ment  of  Brror.  Becanse  the 
court  erred  in  sustaining  said  motion  of  the  de- 
fendants in  error  to  require  the  plaintiffs  below 
to  separately  state  and  number  their  different 
causes  of  action. 

"Second  Assignment  of  Error.  Because  the 
court  erred  in  sustaining  each  of  the  demurrers 
of  said  defendants  in  error  to  the  petition  and 
amended  petition  of  the  plaintiffs  in  error  filed 
in  this  cause. 

"Third  Assignment  of  EIrror,  Because  the 
court  erred  in  sustaining  the  motion  of  the  de- 
fendants in  error  to  dismiss  said  cause  for  want 
of  prosecution,  and  because  not  amended  in  ac- 
cordance with  prior  orders,  and  in  dismissing 
said  cause,  and  thereby  fully  sustaining  said  mo- 
tion of  said  defendants  in  error  and  defeating 
the  causes  of  action  of  the  plaintiffs  in  error 
thus  presented  in  their  petition  and  amended  pe- 
tition. 

"Fourth  Assignment  of  Error.  Becanse  said 
orders,  judgments,  and  decrees  of  the  court  are 
not  sustained  by  the  law,  but  are  contrary  to  the 
law,  and  especially  the  respective  acts  of  Con- 
gress set  forth  and  relied  upon  in  said  petition 
and  amended  petition  of  the  plaintiff  in  error, 
and  which  said  acts  of  Congress  are  here  again 
referred  to  and  relied  upon  by  said  plaintifCs  in 
«rror  to  sustain  their  rights  and  interests  in  and 
to  said  lands  thus  allotted  to  said  Amos  Ghapco 
and  to  the  heirs  of  said  Katie  Chupco,  mentioned 
and  described  in  said  petition  and'  amended  peti- 
tion, and  the  attention  of  the  court  is  hereby 
roecifically  directed  to  each  and  to  ever^  act  <x 
Congress  and  section  thereof  mentioned  and  re- 
ferred to  therein,  as  fully  as  if  the  same  was 
hereby  specifically  mentioned  and  set  forth  in 
this  assignment,  as  completely  as  in  said  peti- 
tion and  amended  petition. 

"Fifth  Assignment  of  Error.  Because  of  nu- 
merous errors  of  law  committed  on  the  trial  of 
said  cause  and  duly  excepted  to  by  the  plaintiffs 
in  error." 

[S]  W6  do  not  think  that  there  Is  any  re- 
versible error  on  the  part  of  the  trial  court 
under  the  first  assignment  of  error.  Section 
4739,  Rer.  Laws  Okl.  1910. 

"Where  it  is  sought  to  set  oat  serend  causes 
of  action  in  the  same  petition,  each  sbonld  ccn- 
stitute  a  separate  count  or  paragraph,  separate- 
ly stated  and  numbered.  Each  paragraph  should 
proceed  upon  a  single  definite  theory,  and  should 

^irese&t  a  complete  cause  of  action,  as  distinct 
rom  others  as  if  it  stood  alone  in  the  pleadings. 
Sutherland  on  Pl.  &  Pr.  §§  193,  200;  1  Chitty's 
Pleading,  413 ;  Watson  v.  San  Francisco,  etc., 
Ky.  Co.,  41  Cal.  17:  Moore  t.  HaUiday,  43  Or. 
243,  72  Pac.  801,  96  Am.  St  Rep.  724."  First 
Nat.  Bank  of  lishomingo  ▼.  Ingle,  37  Okl.  276, 
132  Poc  805. 

[4-6]  As  to  the  second  assignment  of  er- 
ror, supra.  It  will  be  noticed  that  each  of 
said  demurrers  Is  a  general  demurrer  to  the 
amended  petition  as  a  whole,  and  a  general 
demurrer  to  each  of  the  separately  s'tated 
and  numbered  causes  of  action  therein  plead- 
ed and  set  forth,  seven  causes  of  action  In 
aU. 

"It  is  a  well-established  rule  of  this  court  that 
where  a  general  demurrer  is  filed  to  a  petition 
as  a  whole,  if  any  paragraph  of  the  pleading  is 
good  and  states  a  cause  of  action,  the  demurrer 
should  be  overruled.  Hurst  v.  Sawyer,  2  Okl. 
470,  37  Pac.  817:  City  of  Guthrie  v.  Harvey 
Lumber  Co.,  5  Okl.  774,  50  Pac.  84.  There  can 
be  no  doubt  that  the  petition  states  a  cause  of 
action  for  the  property  set  forth  in  that  para- 
graph in  which  the  plaintiff  claims  a  general 
ownership,  and  for  that  reason  there  was  no 
error  in  overruling  the  demurrer."  Cockrell  et 
al.  v.  Schmitt,  20  Okl.  207,  94  Pac  521,  129 


Am.  St  Rep.  737;  Hurst  v.  Sawyer,  2  OH.  470, 
37  Pac.  817;  Eramerson  v.  Botkin,  26  Okl.  218, 
109  Pac.  531,  29  L.  R.  A.  (N.  SJ  786,  138  Am. 
St  Rep.  963;  W.  E.  Berry  and  J.  H.  McDonald 
V.  Geiscr  Manufacturing  Co.,  15  OkL  304,  85 
Pac.  699;  Noble  Whiteacre  v.  Clara  E.  Nichols, 
17  Okl.  387,  87  Pac.  86.'!:  Munn  v.  Tanlman,  1 
Kan.  254,  81  Am.  Dec.  508:  Erwin  v.  Parham, 
12  How.  197,  13  L.  Ed.  952;  Maxwell  v.  Stew- 
art,  21  Wall.  71  and  22  WaU.  77,  22  L.  Ed. 
565;  Ardmore  StRte  Bank  v.  Mason,  30  Okl. 
568,  120  Pac.  1080,  39  L.  R.  A.  (N.  S.)  202; 
Harrill  v.  Weer,  28  Okl.  313,  109  Pac.  539; 
Owen  et  al.  v.  City  of  Tulsa  et  al.,  27  Okl.  264, 
111  Pac.  320;  Hanenkratt  v.  Hamil,  10  Okl. 
219,  61  Pac.  1050 :  Savage  et  aL  v.  Dinkier,  12 
Okl.  463,  72  Pac.  S66. 

"In  considering  the  defendant's  demurrers  to 
the  six  separate  causes  of  action,  we  are  not 
confined  to  the  allegations  contained  in  the  par- 
ticular paragraph  or  subdivision  of  the  petition, 
but  may  supplement  such  allegations  found  in 
the  particular  paragraphs  by  other  paragraphs 
containing  general  sllegations  applicable  alike  to 
the  different  causes  of  action.  This  we  could 
not  do  if  the  separate  causes  of  action  were  sep- 
arately stated  and  numbered,  unless  there  was 
found  in  the  defective  paragraph  some  reference 
to  other  allegations  in  other  paragraphs  of  the 
petition. 

"It  is  urged  that  the  petition  as  a  whole  did 
not  state  a  cause  of  action;-  hence  the  court 
erred  in  overruling  the  demurrer  to  said  petition. 
In  view  of  the  conclusion  already  reached,  this 
position  is  untenable.  Construing  the  petition 
as  a  whole,  it  sufficientiy  states,  not  only  a 
cause  of  action,  but  six  different  causes  of  ac- 
tion." First  Nat.  Bank  of  Tishomingo  v.  Ingle, 
37  Okl.  276,  132  Pac.  895. 

In  the  light  of  these  authorities,  and  after 
a  careful  examination  of  the  amended  peti- 
tion, we  are  of  the  opinion  that  the  same 
docs  state  a  cause  of  action  against  each  of 
said  defendants.  Interposing  against  It  a 
separate  general  demurrer,  and  that  the 
causes  of  action,  separately  stated  and  num- 
bered therein,  are  each  sulBcient  as  against 
the  separate  general  demurrers  of  said  de- 
fendants leveled  against  It  The  amended 
petition  In  this  case,  after  stating  the  first 
cause  of  action  in  five  separate  paragraphs, 
begins  the  second  cause  of  action  as  follows: 

"Second  Cause  of  Action.  And  for  their  sec- 
ond cause  of  action  herein  against  said  defend- 
ants, these  plaintiffs  hereby  make  paragraphs 
1  to  5,  inclusive,  of  their  first  cause  of  action 
a  part  of  this  second  cause  of  action  as  full 
and  completely  as  if  said  paragraphs,  and  each 
of  them,  were  again  set  forth  herein  in  hiec 
verba,  and  ask  that  the  same  be  read  and  con- 
sidered herewith  as  a  part  hereofj  and,  in  ad- 
dition to  the  matters  set  forth  m  said  para- 
graphs, these  complainants  further  charge  and 
aver." 

Plaintiffs'  third  cause  of  action  in  said 
amended  petition  begins  as  follows: 

"And  for  their  third  cause  of  action  la  this 
case,  thebe  plaintiffs  make  paragraphs  1  to  C  in- 
clusive, of  said  first  cause  of  action  a  part  of  this 
third  cause  of  action  as  completely  as  if  it  was 
again  set  forth  in  h«ec  verba,  and  ask  that  the 
same  be  read  and  considered  herewith  as  a  part 
hereof ;  and  in  addition  thereto  plaintiffs  further 
charge  and  aver." 

Plaintiffs'  fourth  cause  of  actlcm  begins  as 
follows: 

"And  for  their  fourth  cause  of  action  herein 
complainants  make- paragraphs  1  to  5,  inclusive, 
of  the  first  cause  of  action  herein  s^t^  a  part 
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hereof,  and  auk  tliat  !t  be  read  and  considered 
herewith  as  likewise  a  part  of  this  cause  of  ac- 
tion; and,  in  addition  thereto,  and  aa  a  part  of 
this  cause  of  action,  plaintiffs  further  charge 
and  aver." 

Plaintiffs'  fifth  caiise  of  actloo  begiiu  aa 
follows : 

"And  for  their  fifth  cause  of  action  herein 
complainants  make  paragraphs  1  to  6,  inclusive, 
of  tne  first  cause  of  action  herein  stated  a  part 
of  this  cause  of  action,  and  ask  that  the  same 
be  read  and  considered  herewith  as  part  hereof; 
and  in  addition  thereto  further  charge  and  aver. 

Plalntlfla'  sixth  cause  of  action  begins  as 
foUows: 

"And  for  their  sixth  cause  of  action  herein 
these  plaintiffs  refer  to  paragraph  1  to  6  inclu- 
sive, of  their  first  cause  of  action  herein  stated, 
and  ask  that  the  same  be  read  and  considered 
herewith  as  part  hereof;  and  in  addition  there- 
to these  plaintiffs  further  charge  and  aver." 

And  plalntlfla'  seventh  canae  of  action  be- 
gins as  follows: 

"And  for  their  seventh  cause  of  action  herein, 
your  complainants  make  paragraphs  1  to  5,  in- 
clusive, of  the  first  cause  of  action  herein  stated 
a  part  of  this  cause  of  action,  and  ask  that  the 
same  be  read  and  considered  herewith  as  a  part 
hereof  as  fully  and  completely  as  if  said  para- 
graphs were  again  herein  set  forth  in  hsec  verba; 
and  in  addition  thereto  your  complainants  fur- 
ther charge  and  aver." 

For  the  reasons  stated  herein  we  are  of 
the  opinion  that  the  trial  court  committed  re- 
versible error  In  sustaining  each  of  the  sepa- 
rate demurrers  of  said  defendants  to  plain- 
tiffs' amended  petition,  and  In  rendering  final 
Judgment  dismissing  plaintiffs'  action.  It  Is 
therefore  ordered  that  the  cause  be  reversed 
and  remanded,  with  directions  to  the  trial 
court  to  set  aside  said  Judgment  of  dismissal 
and  to  reinstate  said  action  In  said  court, 
and  to  overrule  each  of  said  demurrers  to 
said  amended  petition,  and  to  proceed  to 
farther  bear  and  determine  said  cause  ac- 
cording to  law. 

FKB  CURIAM.    Adopted  In  wtaola 


MATHENY  v.  BANK  OF  NASHYILLB. 

(No.  6525.) 

(Supreme  Court  of  Oklahoma.     Sept.  26,  1910. 

Rehearing  Denied  Oct  17,  1916.) 

(Byllabut  by  the  Court.) 

1.  Justices  or  thb  Peack  <S=»43(3)— Jubisdic- 
TioN— Amount  ih  Controvkesy. 

In  an  action  in  replevin  in  the  justice's 
court,  where  the  amount  in  controversy  exceeds 
$200,  the  court  has  no  Jurisdiction  thereof. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  76,  163;  Dea  Dig.  «=> 
43(3).] 

2.  Justices  of  thk  Pcacb  «=344(6>— Jukisdio- 
TioN— Amount  in  Contbovsbst. 

In  determining  the  jurisdiction  of  the  Jus- 
tice's court  in  an  action  of  replevin,  the  value 
of  the  property  and  the  damages  sought  to  be  re- 
covered for  its  detention  must  be  considered  to- 
gether, as  fixing  the  amount  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  $  163;  Dec.  Dig.  «=» 
44(6).] 


8.  JuSTioxs  or  TBS  Pkaob  «»141(2)  —  Bs- 

VIEW    OF   DKCIEaOHS— JUUSDIOTION    OV   AF* 
FKLLAIX   COUBT. 

The  Jurisdiction  of  the  county  court  upon 
appeal  from  a  replevin  action  in  the  justica^s 
court  must  be  determined  by  the  laws  in  force 
applicable  to  the  jurisdiction  of  a  Justice's  court, 
as  the  county  court  upon  appeal  can  acquire  no 

?;reater  jurisdiction  than  that  possessed  by  the 
ustice's  court. 

[Ed.  NotSj — For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  {  472;  Dec.  Dig.  «=»141(2); 
Courts,  Cent  Kg.  H  560,  669.] 

4.   JUBTIOCS    OT   TBI    PeACK    «S>141(5)    —  BX- 

TiKW  OT  Decisjohb— JuBisoicnoN  or  Af- 

PEIXATB  CoUBT. 

Remittitur  made  in  the  county  court  so  as 
to  reduce  the  amount  involved  within  the  Ju- 
risdiction of  a  Justice  of  the  peace  cannot  invest 
the  county  court  with  Jurisdiction  upon  an  ap- 
peal from  a  justice's  coitft,  where  the  amount  in- 
volved in  said  action  exceeded  the  Jurisdiction 
of  the  Justice's  court 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  I  475;  Die  Dig.  «=» 
141(6);  Courts,  Cent  Dig.  U  660,  660.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  AUblfa  County; 
F.  M.  Gustln,   Judge. 

Action  by  the  Bank  of  Nashville  against 
P.  M.  Uatheny.  From  a  Judgment  for  plain- 
tiff,  defendant  brings  error.    Dismissed. 

Titus  &  Talbot,  of  Cherokee,  for  plaintiff 
in  error.  Webster  Wilder,  of  Cherokee,  for 
defendant  In  error. 

HOOKER,  C.    In  Janaaijr,  1912,  the  Bank 

of  NashvUle  commenced  this  action  of.re- 
Iflevln  In  the  dty  of  Cherokee,  Alfalfa  coun- 
ty, OkL,  against  plaintiff  in  error,  P.  if. 
Matheny,  whereby  it  sought  to  recover  the 
possession  of  certain  personal  property,  or  It 
the  same  could  not  be  had,  the  value  there- 
of in  the  sum  of  $130,  and  for  the  further 
sum  of  $75  damages  and  costs.  Trial  was 
had  in  the  Justice  court,  and  judgment  ren- 
dered In  favor  of  the  bank  and  against  the 
plaintiff  In  error,  from  which  an  appeal  was 
had  to  the  county  court  of  Alfalfa  county, 
and  on  the  20th  day  of  October,  1913,  this 
cause  was  tried  In  said  court,  and  Judgment 
rendered  In  fkvor  of  the  bank  and  against 
plaintiff  In  error  for  a  return  of  the  property 
or  Its  value  In  the  sum  of  $130. 

There  are  several  reasons  assigned  why 
the  judgment  In  this  case  should  be  reversed ; 
but,  under  the  view  that  we  take,  it  is  only 
necessary  to  consider  one. 

It  appears  from  an  examination  of  the 
record  before  us  that  the  plaintiff  instituted 
this  action  in  the  Justice's  court  to  recover 
the  possession  of  personal  property  or  Its 
value  In  the  sum  of  $130,  and  for  the  further 
sum  of  $75  damages,  thus  making  the  amount 
in  controversy  In  this  actlcMi  $206.  When  the 
Judgment  was  rendered  in  the  lower  court, 
an  appeal  was  had  to  the  county  court,  where 
the  cause  was  tried  de  novo,  and  at  the  be- 
ginning of  the  trial  the  plaintiff  in  said  action 
attempted  to  remit  or  disclaim  the  damages 
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sought  to  be  recoverect  here,  and  the  cause 
was  tried  upon  the  remaining  issue  Involved 
In  said  cause,  to  vlt,  the  recovery  of  the  per- 
sonal property  or  Its  value. 

[1,  2]  Under  section  18,  art.  7,  of  the  Gon- 
stltution  of  this  state,  the  office  of  the  jus- 
tice of  the  peace  Is  created  and  its  Jurisdic- 
tion fixed  In  civil  cases  where  the  amount  In- 
volved did  not  exceed  $200  exclusive  of  In- 
terest and  costs.  It  clearly  appears  from  an 
examination  of  the  record  before  ns  that  the 
amount  In  controversy  here  was  personal 
property  of  the  value  of  $130,  and  damages  to 
the  extent  of  $76.  There  can  be  no  question 
under  the  authorities  but  that  we  must  con- 
sider the  value  of  the  property  and  the  dam- 
ages claimed  for  Its  detention  together  as 
constituting  one  sum  in  controversy  here. 
The  following  cases  are  tn  line  with  this 
view: 

III  the  case  of  Ferguson  v.  Byers,  reported 
in  40  Or.  468,  67  Pac.  1116,  the  Supreme 
Court  of  Oregon  said: 

"The  statute  limitiiig  the  amount  in  contro- 
versy is  as  follows:  'A  jostice's  court  has  juris- 
diction, but  not  exclusive,  of  the  following  ac- 
tions: •  •  *  (2)  For  the  recovery  of  specific 
personal  property,  when  the  value  of  the  proper- 
ty claimed  and  the  damages  for  the  detention 
do  not  exceed  two  hundred  fifty  dollars  ($260.- 
00).'  It  will  be  remembered  that  the  defendant 
alleged  in  her  complaint,  In  the  action  to  recov- 
er possession  of  the  property,  that  the  value 
thereof  is  $249,  and  that  in  consequence  of  the 
unlawful  seizure  and  detention  she  sustained 
damage  in  the  sum  of  $26,  thus  making  the 
amount  in  controversy,  in  case  possession  of  the 
pro^rty  could  not  be  secured,  the  sum  of  $274, 
which  is  in  excess  of  the  jurisdiction  of  a  jus- 
tice's court,  and  its  judgment  is  void  unless  the 
remission  by  defendant's  counsel  of  the  sum  of 
$26  removes  the  objection.  Camp  v.  Wood,  10 
Watts  (Pa.)  118.  While  a  diversity  of  judicial 
opinion  exists  aa  to  ^at  constitutes  the  amount 
in  controversy,  it  is  settled  in  this  state  that  the 
sum  thus  involved  is  to  be  determined  by  the  ad 
damnum  clause  of  the  complaint,  and  not  by  the 
amount  of  the  judgment.  Troy  v.  Hallgarth,  S6 
Or.  162,  67  Pac.  374.  The  defendant  not  having 
remitted  any  part  of  the  damage  which  she 
elaims  to  have  sustained  until  the  judgment  for 
the  possession  of  the  property  was  rendered,  it 
is  not  necessary  to  consider  whether  a  party 
can  waive  a  part  of  his  claim,  so  as  to  bring  it 
within  the  jurisdiction  of  an  inferior  court;  lor, 
to  accomplish  this  result,  the  remitter  must  be 
made  when  the  action  is  begun;  otherwise  ju- 
risdiction of  the  subject-matter  is  not  secured. 
Litchfield  v.  Daniels,  1  Colo.  268.  •  •  •  A 
court's  jurisdiction  of  the  subject-matter  of  an 
action  is  determined,  in  the  first  instance,  from 
an  inspection  of  the  allegations  of  a  complaint. 
Such  Jurisdiction,  however,  may  be  defeated  by 
the  introduction  of  testimony  at  the  trial,  con- 
clusively showing  that  the  subject  of  the  contro- 
versy is  not  within  the  limit  of  the  court's  pow- 
er. ••  •  But  where,  from  an  inspection  of 
the  complaint,  the  court  does  not  have,  in  the 
first  instance,  jurisdiction  of  the  subject-matter, 
neither  testimony  nor  remitter  can  confer  such 
Jurisdiction.  The  defendant  having  alleged  in 
her  complaint  that  the  value  of  ue  property 
.taken  and  the  damage  sustained  by  her  was  the 
sum  of  $274,  which  she  opparentiy  sought  to  re- 
cover, the  justice's  court  never  secured  jurisdic- 
tion of  the  subject-matter." 

In  the  case  of  Hobbln  v.  Ryan,  130  Cal. 
96,  62  Pac.  206,  the  Supreme  Court  of  Cali- 
fornia said: 


"In  Constitution,  art.  6,  ^  11,  providing  that 
'justices  shall  have  jurisdiction  in  cases  of  forc- 
ible entry  and  detainer,  where  the  rental  value 
does  not  exceed  twenty-five  dollars  ($25.00)  pel 
month,  and  where  the  whole  amount  of  dam- 
'ages  claimed  does  not  exceed  two  hundred  dol- 
lars ($200.00),'  and  Code  Civ.  Proc.  §§  113,  1163. 
in  which  the  same  language  is  used,  the  word 
'damages'  must  be  construed  to  include  the  whole 
amount  sued  for,  and  to  be  adjudged,  not  merely 
the  alleged  value  of  the  use  and  occupation,  but 
treble  such  value,  where  the  same  is  prayed 
for  as  damages,  as  permitted  by  statute,  and 
where  the  damages  claimed  under  such  con- 
struction exceed  $200,  the  justice  is  without 
jurisdiction." 

In  Reynolds  v.  Phillips,  72  S.  C.  32,  61  S. 
E.  523,  the  Supreme  Court  of  California 
said: 

"An  action  for  possession  of  chattels  of  the 
value  of  $100,  and  for  $75  damages,  or,  if  they 
cannot  be  returned,  for  a  judgment  for  $175,  is, 
under  Const,  art  6,  §  21,  in  excess  of  the  juris- 
diction of  a  magistrate." 

In  the  case  of  Dempsey  v.  Hill,  3  Ohio  Dec. 
260,  the  Logan  common  pleas  court  of  said 
state  held: 

"If  the  damages  claimed  before  a  justice  exceed 
$100  in  an  action  of  replevin,  his  jurisdiction 
is  onsted.  *  *  •  Justices  of  the  peace  have 
jurisdiction  in  such  actions  of  replevin,  or  tres- 
pass against  constables  and  sberiSs,  'where  the 
sum  or  matter  in  dispute'  does  not  exceed  $100." 

"Under  tiie  statutes  precluding  a  justice  from 
exercising  jurisdiction  where  the  sum  or  matter 
in  dispute  exceeds  one  hundred  dollars  ($100.- 
00),'  it  requires  an  addition  of  the  value  of  re- 
plevied property  to  the  damages  claimed,  in  de- 
termining a  justice  Jurisdiction  in  replevin." 

In  the  case  of  Wedgwood  v.  Parr,  112 
Iowa,  614,  84  N.  W.  628,  it  Is  said: 

"Where  a  petition  filed  with  a  justice  of  the 
pciice  praying  for  judgment  on  a  note  for  $128.- 
5(1.  with  interest,  and  for  the  possession  of 
wlipat  valued  at  $280,  the  amount  exceeded  the 
JurJKdlption  of  the  justice,  under  Code,  {  4477, 
giving  justiees  of  the  peace  jurisdiction  when 
tb(<  amount  in  controversy  is  not  more  than 
$S00." 

In  the  case  of  Stevers  v.  Onnz,  23  Minn. 
620,  It  is  said: 

"Justice  of  the  peace  has  no  Jurisdiction  in  an 
action  in  replevin,  where  the  value  of  the  prop- 
erty and  amount  of  damages  claimed,  taken 
together,  appear  from  the  complaint  to  exceed 
$100." 

[3,4]  The  record  here  does  not  disclose 
that  any  remitter  was  made  by  the  plaintiff 
below  aa  to  damages  in  the  Justice's  court, 
nor  can  we  in  this  action  Indulge  the  pre- 
sumption that  the  same  was  done,  for  the 
record  is  to  the  contrary.  The  remitter  made 
in  the  county  court  where  said  cause  was 
tried  upon  appeal  will  not  suffice  to  invest 
the  county  court  with  Jurisdiction  of  this 
case  upon  appeal,  if  the  Justice's  court  did 
not  possess  Jurisdiction  thereot  The  au- 
thorities are  well  settled  that  appellate  courts, 
like  the  county  court,  do  not  acquire  jurisdic- 
tion of  the  cause  by  appeal  if  the  Justice's 
court  did  not  have  Jurisdiction  thereof.  Hav- 
ing already  determined  that  the  amount  in 
controversy  was  beyond  Jurisdiction  of  the 
Justice's  court,  and  that  the  Justice's  court 
did  not  acquire  Jurisdiction  of  said  action; 
it  likewise  follows  that  the  county  court  <Ud 
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not  acquire  Jurisdiction  of  said  action  upon 
appeal.  In  the  early  case  of  Rhyne  v.  Man- 
chester Assurance  Company,  14  Okl.  665,  78 
Pac.  558,  this  court  said: 

"It  is  the  general  rule  that  a  court  of  the' 
justice  of  the  peace  is  one  of  limited  and  special 
jurisdiction,  and  no  presumptions  are  entertain- 
ed in  favor  of  its  jurisdiction,  but  the  recorSs 
must  show  affirmatively  that  such  court  has 
jurisdiction  of  both  the  subject-matter  and  of  the 
parties.  But  after  jurisdiction  of  the  subject- 
matter  and  of  the  parties  attaches,  the  rule 
changes,  and  in  all  subsequent  proceedings  the 
same  presumptions  are  indulged  in  favor  of  the 
regularity  and  validity  of  the  proceedings  of 
justices'  courts  as  are  extended'  to  the  superior 
courts  of  general  jurisdiction." 

Under  this  authority  we  cannot  Indulge 
the  presumption  that  the  plaintiff  below  re- 
mitted his  claim  for  damages  so  as  to  Invest 
the  Justice's  court  with  Jurisdiction  of  this 
case;  and,  InasmVich  as  the  Justice's  court 
Is  of  limited  Jurisdiction,  the  record  itself 
should  affirmatively  show  that  all  the  acts 
were  done  necessary  to  give  the  court  Juris- 
diction of  said  cause. 

We  must  therefore  bold  that  the  Justice's 
court  did  not  have  Jurisdiction  of  this  case, 
under  the  record  as  the  same  is  presented 
here,  nor  did  the  county  court  on  appeal 
therefrom  acquire  Jurisdiction  of  said  cause, 
nor  has  this  court,  upon  appeal  from  the 
county  court,  acquired  Jurisdiction,  and  this 
appeal  is  therefore  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


BROWN  et  aL  v.  WILSON  et  aL     (No.  7370.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916. 
Dissenting  Opinion.  Oct.  10,  1916.    Rehear- 
ing Denied  Oct  10,  1916.) 

(Byllaiut  by  the  Court.) 

1.   MiMBS    AND    MiNEBALS    €=379(6)— OlL    ARD 

Gas  Lease— CoNSTBTJcnoN—FoBrEiTTjBB. 
Where  an  oil  and  gae  lease  was  made,  exe- 
cuted, and  delivered  for  the  consideration  of  $1 
in  hand  paid  the  lessor,  and  the  covenants  and 
agreements  hereinafter  contained  on  the  part 
of  the  lessee,  and  leased  and  let  to  him  a  certain 
tract  of  land  for  a  term  of  ten  years  and  as  long 
thereafter  as  oil  and  gas  or  either  were  produced 
therefrom  by  the  lessee,  be  to  yield  to  the  lessor 
certain  royalties  from  the  oil  and  gas  produced, 
and  where  the  lessee  agreed  to  complete  a  well 
on  the  premises  within  four  months  from  the 
date  thereof  or  pay  at  the  rate  of  $80  in  ad- 
vance for  each  three  months  such  completion 
was  delayed,  held,  that  the  $1  supported  the 
four  months'  period  in  which  the  lessee  had  to 
complete  a  well  and  supported  no  other  stipula- 
tion in  the  lease ;  that  the  prospective  royalties 
were  the  sole  consideration  for  the  execution  of 
the  lease  on  the  part  of  the  lessor;  that  the 
agreements  on  the  part  of  the  lessee  to  complete 
a  well  on  the  demised  premises  within  four 
months  or  pay  for  delay  conferred  an  option  on 
the  lessee  to  drill  or  pay;  and  that  a  failure  to 
do  either  forfeited  the  lease  at  the  option  of  the 
lessor,  who  thereafter  was  entitled  to  have  the 
same  judicially  declared  forfeited  and  conceled 
as  a  cloud  upon  his  title. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  f  209;  Dee.  Dig.  <»5> 
79(6).] 


2.  Mines  and  Minesaus  ^=>7T— On.  ard  Gas 
Laasb— Provisions  as  to  StrsBENDKB. 

Where  such  lease  reserves  to  the  lessee  and 
his  assigns  the  right  at  any  time  after  four 
months,  on  the  payment  of  $1  and  all  payable 
obligations  then  due  the  lessor  or  his  assigns,  to 
surrender  the  lease,  if  not  tested,  for  cancella- 
tion, held  that,  as  said  lease,  construed  as  a 
whole,  confers  on  the  lessee  an  option  to  com- 
plete a  well  within  four  months  or  pay  for  de- 
lay and  a  further  option  to  surrender  at  any 
time  after  four  months,  and  thereby  avoid  doing 
both,  it  was  voidable  at  the  option  of  the  lessor 
at  any  time  after  four  months  for  lack  of  mu- 
tuality, in  that  it  imposed  no  legal  obligation  on 
the  lessee ;  that,  as  pro3i>ective  royalties  were  the 
sole  consideration  for  the  execution  c£  the  lease 
on  the  part  of  the  lessor,  payment  of  which 
could  be  defeated  by  a  surrender  thereof  by  the 
lessee,  the  lease  was  nudum  pactum;  and  that, 
as  the  same  reserves  to  the  lessee  the  right  to 
surrender  the  lease  at  any  time  after  four 
months  before  development,  a  corresponding 
right  exists  in  the  lessor  to  compel  a  surrender. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  204;  Dec.  Dig.  i&=»77.] 

3.  Mines  and  Minerals  <S=»79(7)— On.  and 
Gas  Lease  —  Riohtb  op  Pasties  —  Dbi-at 
Rental. 

.  Where  said  lease  as  to  80  acres  of  the  de- 
mised premises  was  assigned  to  the  S.  S.  Co., 
and  where  on  July  17,  1914,  $20  delay  money 
fell  due  and  payable  thereon  from  the  lessee  to 
the  lessor,  assuming  that  the  lessor  and  all  par- 
ties in  interest  under  the  lease  agreed  to  the 
substitution  of  said  company  as  lessee  of  said 
80  acres  so  assigned,  evidence  examined,  and 
held,  that  said  company  defaulted  in  said  pay- 
ment, and  that  time  was  the  essence  of  the  con- 
tract, that  the  court  wred  in  refusing  to  so  hold 
and  that  said  lease  was  forfeit  as  to  the  hold- 
ing '  of  said  company  under  the  lease,  and  to 
cancel  the  lease  accordingly. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  209;  Dec.  Dig.  «=3 
79(7).] 

4.  Mines  and  Minebals  €=379(7)— On.  an» 
Gas  Lease  —  Rights  or  Pasties  —  Dklat 
Rental. 

Where  said  lease  as  to  240  acres  of  the  de- 
mised premises  was  assigned  to  W.  and  C.,  and 
where  on  April  17,  1914,  $60  delay  money  fell 
due  and  payable  thereon  from  them  to  the  lessor, 
evidence  examined,  and  held,  that  they  defaulted 
in  said  payment,  that  time  was  the  essence  of 
the  contract  that  the  court  erred  in  refusing  to 
so  hold,  and  that  said  lease  was  forfeit  as  to 
their  holdings  thereunder  and  to  cancel  the  same 
accordingly. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  209;  Dec.  Dig.  <3=>79(7).] 

6.  Mines  and  Minebals  9=>77— On.  and  Gas 

Lease— Fokfeitu  BE. 
Where  the  lessor  after  forfeiture  incurred 
brought  suit  to  have  the  same  judicially  declar- 
ed and  to  clear  his  titie  and  thereafter  executed 
a  second  lease  on  the  same  premises  and  there- 
after parted  with  his  interest  as  lessor  in  the 
demised  premises,  evidence  exaniined,  and  held, 
that  the  court  erred  in  refusing  to  grant  such 
relief  to  him  and  to  all  parties  in  interest  under 
the  second  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  (  204;    Dec.  Dig.  <&=»77.] 

Kane,  C.  J.,  and  Thacker,  J.,  dissenting. 

Error  from  Superior  Court,  Muskogee 
County;    H.  C.  Thurman,  Judge. 

Action  by  L.  B.  Brown  and  others  against 
M.  S.  Wilson  and  others.    Judgment  for  de- 
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feadants,  and  plaintifla  bring  error.    Beverar 
ed  and  remanded. 

Gubser  ft  Means,  of  Tnlsa,  and  Noffslnger 
ft  Broome,  Sumner  J.  Upacomb,  Thomas  H. 
Owen,  and  Joseph  C.  Stone,  all  of  Muskogee, 
for  plaintiffs  In  error.  Geo.  S.  Ramsey,  Ed- 
gar A.  De  Meules,  Malcolm  E.  Rosser,  Rob- 
ertson, Bailey,  Nelson  &  Bailey,  and  James 
h.  Powell,  all  of  Mnskogee,  and  S.  W.  Hayes 
and  J.  B.  Cottingham,  both  of  Oklahoma 
City,  for  defendants  in  error, 

TURNER,  J.  On  June  17,  1912,  John  S. 
Ruhl  and  Lena,  his  wife,  being  the  owners 
and  In  possession  of  the  land  therein  de- 
scribed, made,  executed,  and  delivered  to  M. 
S.  Wilson  an  oil  and  gas  mining  lease,  which 
was  duly  recorded,  the  pertinent  part  ct 
which  reads: 

<•«  *  •  j^^^  ^g  gQjj  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  one 
dollar  in  hand  well  and  truly  paid  by  the  said 
party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  and  of  the  covenants  and 
agreements  hereinafter  contained  on  the  part  of 
the  party  of  the  second  part,  to  be  paid,  kept 
and  performed,  have  granted,  demised,  leased 
and  let  and  by  these  presents  do  *  *  *  grant, 
demise,  lease  and  let  unto  the  second  pturty,  his 
heirs,  successors  or  assigns,  for  the  sole  and 
only  purpose  of  mining  and  operating  for  oU 
and  gas:  •  •  •  The  southeast  quarter  (%) 
of  section  fifteen  (IQ)  and  the  southwest  quarter 

i\i)  of  section  fourteen  (14),  both  in  township 
4  N.,  of  range  16  K.,  containing  three  hundred 
and  twenty  (320)  acres,  more  or  less.    •    •    • 

"It  is  agreed  that  this  lease  shall  remain  in 
fnll  force  for  the  term  of  ten  years  from  this 
date,  and  as  long  thereafter  as  oil  or  gas  or  ei- 
ther of  them  is  produced  therefrom  by  the  party 
of  the  second  part,  his  heirs,  ■nccessors  or  as- 
signs. 

In  consideration  of  the  premises  the  said  par- 
ty of  the  second  part  covenants  and  agrees: 

"First.  To  deliver  to  the  credit  of  the  first 
parties,  their  heirs  and  assigns,  free  of  cost,  in 
tank  or  the  pipe  line  to  which  he  may  connect 
his  wells,  the  equal  one-eighth  (%)  part  of  all  oil 
produced  and  saved  from  the  leased  prem- 
ises.   •    •    • 

"The  party  of  the  second  part  agrees  to  com- 
plete a  well  on  said  premises  within  four 
months  from  the  date  hereof,  or  pay  at  the  rate 
of  eighty  ($80.00)  dollars  in  advance,  for  each 
additional  three  (3)  months  such  completion  is 
delayed  from  the  time  above  mentioned  for  the 
completion  of  such  well  until  a  well  is  complet- 
ed. The  above  rental  shall  be  paid  to  the  first 
parties  in  person  or  to  the  credit  of  the  first 
parties  at  the  First  National  Bank  of  Boynton, 
Okl.,  and  it  is  agreed  that  the  completion  of  such 
well  shall  be  and  operate  as  a  full  liquidation  of 
all  rent  under  this  provision  during  the  remain- 
der of  the  term  of  tils  lease.    •    •    • 

"The  party  of  the  second  part  shall  have  the 
right  at  any  time  to  remove  all  machinery  and 
fixtures  placed  on  said  premises,  including  the 
right  to  draw  and  remove  casing. 

"The  part?  of  the  second  part,  his  heirs  and 
assigns,  shaU  hare  the  right  at  any  time  after 
4  mos.  on  the  payment  of  one  dollar  and  all 
payable  obligations  then  due  to  the  parties  of 
the  first  part,  their  heirs  and  assigns,  to  surren- 
der this  lease,  if  not  tested,  for  dancellation,  aft- 
er which  all  payment  and  liabilities  thereafter 
to  accrue  nnder  and  by  virtue  of  its  terms  shall 
cease  and  determine. 

"All  covenants  and  agreements  herein  set  forth 
between  the  parties  heretofore  shall  extend  to 


their  successors,   btin,  execntoa),   administra- 
tors and  assigns.    *    •    * " 

Thereafter  a  B.  Wilson  and  D.  A.  Cam«r- 
oa  became  and  now  are  the  assignees  of  the 
southwest  quarter  of  section  16;  tlie  Seven 
Sands  011  &.  Gas  Company,  the  assignee  of 
the  east  half  of  the  southwest  quarter  of  sec- 
tiou  14;  John  A.  Sheppard,  the  assignee  of 
an  undivided  half  interest  in  the  west  half 
of  the  southwest  quarter  of  said  section;  and 
said  Wilson  and  Cameron,  the  assigueo  of 
the  remaining  undivided  one-half  interest 
therein,  all  of  whom  will  be  hereinafter  call- 
ed lessees. 

Thereafter,  to  wit^  on  August  29,  1914, 
said  Huhl  and  wife  made,  executed,  and  de- 
livered a  second  lease  of  the  same  land  to 
one  Leidecker,  and  later  parted  with  their 
interest  therein  as  lessors  to  one  Humphreys, 
who  later  acquired  the  lease  and  thereafter 
conveyed  his  entire  interest  in  the  property 
to  the  plalntlffa  in  error,  who,  later,  leased 
the  entire  320  acres  to  John  A.  Sheppard, 
one  of  their  number,  and  who  is  the  same 
Sheppard  who  also  owns,  but  who  claims 
no  interest  in,  an  undivided  80  acres  con- 
tained In  the  first  lease,  as  stated. 

Prior  to  the  execution  of  the  lease  to 
Leidecker,  to  wit,  on  August  1.  1914,  John 
S.  Buhl  and  wife  brought  suit  to  establish, 
as  a  matter  of  record,  the  forfeiture  of  the 
lease  of  June  17, 1912,  and  to  cancel  the  same 
upon  the  ground  that  the  same  was  unilater- 
al, unperformed,  optional  as  to  the  lessee 
and  his  assigns,  and  therefore  optional  as  to 
the  lessor,  and  that  there  was  default  in 
the  payment  of  the  rentals  or  delay  money 
on  the  part  of  the  lessees.  Pending  this  suit, 
Cameron  and  Wilson,  without  leave,  on  Sep- 
tember 3,  1914,  entered  and  took  possession 
of  the  southwest  quarter  of  section  15  and 
thereupon  erected  a  rig  and  commenced  to 
drill  a  well,  and  thereafter  struck  oil  in 
paying  quantities,  whereupon  they  brought 
suit  to  cancel  the  second  lease  as  a  cloud 
upon  their  title  and  to  restrain  plaintiffs  in 
error  from  claiming  thereunder  and  from  in- 
terfering with  their  possession.  Before  be- 
ing restrained,  however,  plaintiffs  in  error 
took  possession  of  the  well  and  thereafter 
enjoined  defendants  in  error,  or  those  claim- 
ing under  the  first  lease,  from  interfering 
with  their  possession.  After  issue  Joined, 
the  two  cases  were  consolidated,  and  there 
was  trial  to  the  court  and  general  Judgment 
for  defendants  in  error  sustaining  the  valid- 
ity of  the  first  lease  and  clearing  the  title  of 
all  parties  in  interest  thereunder  as  prayed, 
to  reverse  which  It  is  assigned  that  the  same 
is  contrary  to  the  law  and  the  evidence. 
[S]  No  well  was  ever  commenced  nor  pos- 
session yielded  of  the  demised  premises  to  the 
lessees  under  the  first  lease,  but  up  to  July 
17,  1914,  some  $420  had  been  paid  by  them, 
from  time  to  time,  as  delay  money.  It  is 
contended  that  the  Seven  Sands  Company  de- 
faulted in  the  payment  of  the  $20  delay  moa- 
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ey  due  tbat  iAj  on  Its  80  acres  and  tbereby 
Incurred  a  forfeiture  of  that  part  of  the  lease. 
Assuming  that  all  parties  In  Interest  agreed 
to  the  substitution  of  said  company  as  lessee 
Of  the  80  acres  assigned  it,  as  contended  by 
said  company,  on  this  point  there  Is  no  con- 
flict in  the  evidence.  It  discloses  that  on  the 
next  preceding  rent  paying  day,  1.  e.,  April 
17, 1914,  Wilson  and  Cameron  took  from  Ruhl 
this  receipt: 

"April  to  July  17,  1914. 
"Boynton,  OkL,  April  17,  1914. 
"Received  from  O.  B.  Wilson,  by  D.  A.  Cam- 
eron,  atty.,   the   sum   of  $20.00  for  rental  on 
leaseon  the  B.  %  of  S.  W.  M,  of  Sec.  14,  Twp. 
"  "  In   Muskoeee   county. 


14,   Rg.   16  B.   recorded 
Muskogee,  Oklahoma. 


John  S.  Ruhl." 


But  that  In  fact  no  money  was  paid  Ruhl 
at  that  time;  that  instead,  it  seems,  Wilson 
and  Cameron  executed  to  him  their  promis- 
sory note  for  $20  payable  In  SO  days  which 
they  afterwards  met  with  the  check  of  the 
Seven  Sands  Oil  Company  for  $20  drawn  on 
the  First  National  Bank  of  Chelsea,  "by  H. 
H.  Lindley,  Sec.,"  which  was  paid  and  its  pro- 
ceeds placed  to  his  credit  by  the  bank  of 
Boynton  on  April  28,  1914.  At  that  time, 
some  delay  in  payment  of  delay  money  hav- 
ing theretofore  occurred  on  the  part  of  the 
lessees  and  their  assigns,  in  consequence  of 
which  Ruhl  had  made  complaint,  he  told  the 
bank  to  go  ahead  and  accept  further  rentals 
and  give  them  another  chance.  This  closed 
that  Incident  so  far  as  the  Seven  Sands  Com- 
pany was  concerned  until  the  next  rent  pay- 
ing day.  This  fell  on  July  17,  1914.  To 
meet  this  payment,  said  Lindley  at  Chelsea 
registered  a  letter  addressed  to  Ruhl  at 
Boynton,  Okl.,  containing  a  like  check  for  a 
like  amount,  which  arrived  at  Boynton  on  the 
17th.  On  the  next  day  the  postmaster  mailed 
Ruhl  a  rural  delivery  notice  that  there  was 
a  registered  letter  in  the  post  office  for  him. 
Ruhl  came  to  Boynton  August  3,  1914,  and 
there  received  the  letter  and  the  check,  both 
of  which  he  Immediately  returned  to  the 
sender,  because,  he  says,  he,  being  unlearned, 
did  not  understand  Its  contents.  At  no  time 
had  the  Seven  Sands  Oil  Company  funds  In 
the  bank  to  pay  the  check,  and  never  bad  an 
account  there.  On  August  12,  1914,  or  26 
days  after  it  was  due,  said  company  caused 
$20  delay  money  to  be  deposited  to  the  credit 
of  Ruhl  In  the  First  National  Bank  of  Boyn- 
ton, which  was  the  bank  named  In  the  lease 
as  authorized  to  receive  It.  Ruhl  never  knew 
of  this  deposit  until  the  fall  of  1914  and,  in 
the  meantime,  had  on  August  1,  1914,  com- 
menced his  action  to  cancel  the  lease,  as  stat- 
ed, and  on  August  29, 1914,  had  executed  the 
Leldecker  lease. 

It  is  sufficient  to  say  that  sending  a  worth- 
less check  to  the  lessor  for  the  amount  of  the 
delay  money  is  not  payment  thereof,  and  that 
placing  the  amount  due  to  his  credit  in  bank 
long  after  that  time  was  not  payment  in  ad- 
vance or  Indeed  payment  at  all,  especially 
after  be  had  declared  a  forfeiture  and  begun 


suit  to  cancel  the  lease  on  the  ground,  among 
others,  of  failure  to  pay.  When  the  leasee 
and  his  assigns  agreed  In  the  lease,  as  they 
did,  to  complete  a  wdl  on  the  premises  with- 
in four  months  from  the  date  thereof  or  pay 
at  the  rate  of  $80  In  advance  for  each  addi- 
tional three  months  such  completion  was  de- 
layed after  the  expiration  of  the  four  months, 
the  Seven  Sands  Oil  Company,  by  accepting 
an  assignment  of  80  acres  tliereof,  was  on 
July  17,  1914,  no  well  having  been  completed, 
possessed  of  an  option  to  pay  the  lessor  $20 
delay  money  and  thereby  keep  the  lease  alive 
nntil  another  rent  paying  jterlod  or  not  pay, 
and  thereby  forfeit  or  abandon  its  rights 
under  the  lease.  This  $20  was,  by  express 
terms  of  the  lease,  not  only  due  on  that  day, 
but  was  payable  in  advance  or  as  a  condi- 
tion precedent  to  the  continued  life  of  the 
lease.  And  time  was  the  essence  of  this  con- 
tract. Cooper  V.  Ft  Smith  &  Western  R.  Co., 
2S  Okl.  139,  99  Pac.  785.  In  Frank  OU  Co.  T. 
BeUevlew,  etc.,  OU  Co,  29  Okl.  719,  119  Pac. 
260,  43  U  R.  A.  (N.  a.)  487,  although  an 
"unless"  lease  was  under  construction,  what 
we  said  there  as  to  that  lease  is  equally  ap- 
plicable here  to  an  "or"  lease.  There,  In  the 
syllabus,  we  said: 

"A  gas  and  oil  lease  giving  the  lessee  the  op- 
tion to  pay  a  certain  sum,  and  thus  extend  the 
lease,  is  operative  against  the  lessor  during 
such  extension  only  upon  the  payment  of  such 
sum ;  contract  rights  being  correlative  and  mn> 
tual.    *    *    • 

"When  contracts  are  optional  in  respect  to 
one  party,  they  are  strictly  construed  in  favor 
of  the  party  that  is  bound  and  against  tiie  par- 
ty that  is  not  bound." 

See,  also,  Kolachny  ▼.  Galbreath  et  aL,  26 
Okl.  772,  110  Pac.  902,  38  L.  R.  A.  (N.  S.)  461. 

In  Mitchell  v.  Probst,  152  Pac.  597,  recent- 
ly decided  by  this  court  but  not  yet  officially 
reported,  we  said: 

"Where  an  oil  and  gas  lease  provided  that, 
if  a  well  is  not  drilled  on  said  premises  in  one 
year  from  date  hereof,  then  this  lease  and 
agreement  shall  be  nuU  and  void,  unless  the 
party  of  the  second  part,  within  each  and  every 
year  in  advance,  after  the  expiration  of  the 
time  above  mentioned  for  the  drilling  of  a  well, 
shall  pay  a  rental  of  $2.50  per  acre  for  the 
first  year,'  etc.,  held,  that  such  provision 
amounts  to  an  option  and  gives  the  lessor  the 
ri^ht  to  cancel  unless  the  conditions  are  com- 
phed  with. 

"Where,  in  such  ease,  the  sum  agreed  to  be 
I>aid  for  the  option  is  not  paid  at  the  time 
agreed  upon,  nothing  else  appearing,  the  lessor 
has  the  right  to  cancel  the  lease.    •    •    * 

"In  case  of  an  option,  time  is  of  the  essence 
of  the  contract,  unless  the  contract  expressly 
provides  that  it  shall  not  be." 

It  will  not  do  to  say  that,  as  the  leases 
In  those  cases  contain  express  provision  that 
they  shall  be  void  if  no  well  is  completed 
within  a  certain  time  "unless"  the  lessee 
pay  a  certain  sum  for  delay,  what  we  said 
there  has  no  application  here,  where  the 
lease  contains  no  such  provision,  but  binds 
the  lessee  to  complete  a  weU  within  a  cer- 
tain time  "or"  pay  for  delay  without  provid- 
ing that  the  lease  shall  be  void  on  failure  so 
to  do.    This  for  the  reason  that,  the  leases 
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there  and  the  lease  here  alike  give  to  the 
lessee  the  same  kind  of  an  option.  In  other 
words,  although  not  couched  in  the  same 
t^rms,  the  option  In  both  leases  to  pay  or  not 
to  pay  for  delay  amoonts  to  the  same  thing  and 
works  the  same  result;  that  Is,  If  exercised 
It  prolongs  the  life  of  the  lease,  if  not,  the 
lease  Is  abandoned  by  the  lessee  and  Is  for- 
feitable at  the  option  of  the  lessor,  and,  after 
forfeiture  declared,  being  a  cloud  upon  his 
title,  the  lessor  has  a  right  to  come  Into  a 
court  of  equity  and  have  it  declared  forfeit 
and  canceled  and  removed. 

We  said  the  option  was  substantially  the 
same  in  an  "unless"  lease  as  in  an  "or"  lease. 
What  the  option  is  in  an  "unless"  lease  we 
have  just  shown  by  quotations  from  former 
opinions  of  this  court  That  it  Is  substantial- 
ly the  same  in  on  "or"  lease  la  shown  in  Mc- 
Millan V.  Fhlla.  Ck).,  159  Pa.  142,  28  Atl.  220. 
There  the  court  said: 

"^e  lessee  had  coTeoanted  to  do  one  of  two 
things;  to  b«^n  a  well  within  80  days  and 
complete  it  within  three  months  tbeiearter,  or 
pay  ?25  per  month  as  rental  for  the  privilege 
of  doing  so  afterward,  and  within  the  three 
years  which  limited  his  term,  unless  oil  or  gas 
was  foimd  in  paying  quantities.  *  •  •  He 
may  drill  the  well  and  so  pay  no  rental,  or  be 
may  pay  the  rental  and  not  be  compelled  to 
drill  Uie  well.  It  is  not  for  the  lessor,  but  it  is 
for  the  leasee^  to  elect  which  he  will  do.  This 
option  was  deducible  from  the  stipulations  of 
the  lease,  but  the  parties  chose  to  put  it  in 
words  and  make  it  part  of  the  contract," 

Jennings-Haywood  Oil  Syndicate  v.  Hous- 
slere-Latreille  Oil  Co.,  119  La.  793,  44  South. 
481,  treats  the  obligation  of  the  lessee  to  drill 
or  pay  delay  money  as  an  option  substantial- 
ly the  same  as  in  an  "unless"  lease,  and  that 
too  In  construing  an  "or"  lease,  as  here.  The 
court  said: 

"If  he  merely  secured  an  option,  then,  by 
failing  to  make  the  fourth  quarterly  payment 
within  the  time  fixed  for  the  exercise  of  the 
option,  he,  or  his  assigns,  forfeited  all  rights 
under  the  contract ;  and  there  is  an  end  of  the 
matter.  Escoubas  t.  Petroleum  Co.,  22  La. 
Ann.  280.  It  is  clear  that  if  I  agree  to  be 
bound  on  the  condition,  or  provided  you  do  a 
certain  thing  within  a  certain  time,  for  ex- 
ample, if  I  agree  that  you  shall  have  ,the  ex- 
clusive right  to  exploit  my  land  for  m'inerals, 
provided  you  begin  operations  within  six  months, 
or  pay  me  in  advance  of  the  expiration  of  the 
six  months  $50  for  a  prolongation  of  the  term, 
and  you  fail  to  do  the  thing  thus  stipulated  to 
be  done,  I  am  not  bound." 

And  after  quoting  from  Pothier  (volume  6, 
p.  217,  i  209)  said: 

"It  would  seem  to  be  a  plain  proposition  that 
if  I  agree  to  lease  you  my  house  on  condition 
that  you  pay  me  the  rent  in  advance,  and  you 
fail  to  do  so,  I  am  under  no  obligation  to  you. 
'An  option  must  be  exercised  within  the  time 
limit,  or  the  right  will  be  lost'  21  A.  &  E.  E. 
031;  Richardson  v.  Hardwick,  106  U.  S.  252, 
1  Sup.  Ct.  213,  27  L.  Ed.  145;  Lita  v.  GoosUng, 
93  Ky.  185,  ID  S.  W.  627,  21  L.  R.  A.  129; 
Waterman  v.  Banks.  144  U.  S.  394,  12  Sup. 
Ct  046,  36  L.  Ed.  479." 

And  it  makes  no  difference  whether  the 
lease  contains  a  forfeiture  clause  or  not,  or 
whether  It  Is  an  "unless"  lease  or  an  "or" 
lease,  as  both  leases  afford  to  the  lessee  the 
same  option. 
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In  Cohn  v.  Clark,  150  Pac.  470,  L.  R.  A. 
1916B,  686,  there  was  an  oil  and  gas  lease 
under  construction,  as  here,  and,  as  here,  It 
was  an  "or"  lease,  and  again,  as  here,  it 
contained  no  forfeiture  clause.  The  "or" 
clause  of  the  lease  read : 

"Second  party  agrees  to  commence  operations 
on  said  premises  within,  on  or  before  Jan.  1st, 
1910,  from  this  date,  or  thereafter  pay  to  the 
first  party,  one  dollar  per  acre  per  annum  an- 
nually until  a  well  is  drilled,  or  the  property 
hereby  granted  is  conveyed  to  the  first  party." 

Reversing  the  rule  and  construing  It  most 
strongly  against  the  lessor,  the  court  said: 

«•  •  *  -^Ve  ^j]i  treat  this  clause  as  mean- 
ing that,  upon  failure  of  the  lessee  to  begin 
operations  or  to  pay  rent  as  the  contract  pro- 
vides, that  within  itself  works  a  forfeiture. 
•    •    •» 

Mitchell  V.  Probst,  supra,  was  an  "unless" 
lease  containing  a  forfeiture  clause  in  effect 
that  the  lease  would  be  void  on  failure  of  the 
lessee  to  drill  or  pay  "unless."  There  the 
court  said: 

"Where,  in  such  case,  the  sum  agreed  to  be 
paid  for  the  option  is  not  paid  at  the  time  agreed 
upon,  notliing  else  appearing,  the  lessor  has 
the  right  to  cancel  the  lease." 

In  Oonkling  v.  Kiandosky,  127  App.  Div. 
761,  112  N.  Y.  Snpp.  13,  the  lease  was  fOz 
oil  and  gas.  It  was  an  "or"  lease  and  ooor 
tained  no  forfeiture  clause.  The  sixth  syl- 
labus reads: 

"An  oil  lease  provided  that  the  lessee  sbonld 
bej^  operations  at  a  specified  time,  or,  in  lieu 
thereof,  pay  a  rental  of  $10  per  month  from 
that  date,  with  the  option  at  any  time  to  sur- 
render his  lease  and  be  released  from  all  un- 
fulfilled conditions.  The  lessee  failed  to  com- 
mence operations  at  the  time  specified,  and  paid 
the  first  month's  rental  of  $10,  but  thereafter 
for  more  than  two  months  he  ceased  to  pay  and 
made  no  attempt  to  bore  for  oil.  Held  that,  as 
in  the  lease  time  was  the  controlling  factor,  the 
failure  to  enter  the  premises  or  to  pay  the  $10 
per  month  was  an  abandonment  of  the  lease." 

In  the  body  of  the  opinion  the  court  said: 

"He  must  keep  his  own  lease  alive,  either  by 
the  monthly  payments  or  by  drilling  for  oil.  If 
the  provisions  for  his  benefit  were  to  be  opera- 
tive, •  •  •  He  paid  the  JIO  •  •  •  ex- 
pecting possibly  to  go  on  with  the  venture. 
After  that,  ana  more  than  two  months  before 
Galletts  entered,  he  ceased  paying  and  made  no 
attempt  to  bore  for  oil. 

"In  this  lease  time  was  the  controlling  factor, 
and  when  he  failed  either  to  enter  the  premises 
or  to  pay  the  $10  each  month,  one  or  the  oth- 
er of  which  was  essential  to  keep  his  right  ef- 
fective, he  ■  manifested  his  purpose  to  abandon 
the  project" 

In  Thornton's  The  Law  Relating  to  Oil  and 
Gas,  §  797,  It  is  said: 

"If  the  lessee  has  only  a  mere  option  to  en- 
ter and  explore,  then  he  must  do  some  act  to- 
ward the  development  of  the  property  or  pay 
the  rent  or  commutation  money  for  delay  and 
in  one  of  these  ways  exercise  his  option  before 
the  lessor  gives  notice  of  his  election  to  revoke 
and  cancel  the  lease." 

It  is  unnecessary  to  dte  authority  In  sup- 
port of  what  appears  to  us  to  be  so  clear. 
But  see  Smith  v.  Guffey,  202  Fed.  106,  120 
O.  0.  A.  436,  where  the  learned  Circuit  Judge 
compared  an  "unless"  lease  and  an  "or"  lease 
substantially  the  same  as  here  and.  held  the 
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difference  between  the  two  "negligible."  And 
BO  we  say  tbe  Seven  Sands  Oil  Company, 
having  failed  to  pay  the  delay  money  in  ad- 
vance, porsoant  to  tbe  terms  of  the  lease, 
abandoned  and  made  subject  to  forfeiture  at 
the  option  of  the  lessor  all  its  rights  there- 
under so  far  as  the  80  acres  held  by  it  was 
concerned.  And  it  makes  no  difference  in 
our  conclusion  that  B.  H.  Lindley,  who  sent 
the  check  dated  July  16,  1014,  signed  "Seven 
Sands  Oil  &  Gas  Co.,  by  H.  H.  Lindley,"  tes- 
tified that  he,  personally,  had  suflSdent  mon- 
ey in  the  bank  upon  which  it  was  drawn  to 
pay  the  check,  and  further  that,  although 
he  had  no  arrangement  with  the  bank  to  do 
so,  yet,  as  tbe  bank  had  paid  the  previous 
check  so  drawn  and  charged  It  to  his  person- 
al account,  be  was  of  the  opinion  that  the 
bank  would  pay  the  check  In  question  and 
also  so  charge  it.  As  the  check,  had  it 
been  good,  would  not  have  been  cash  In  ad- 
vance as  demanded  by  the  lease  (Kolachny  v. 
Galbreath,  supra),  it  goes  without  saying 
that  a  worthless  check  was  not  equivalent  to 
placing  the  money  in  the  hands  of  Ruhl  or  de- 
positing that  amount  to  his  credit  in  the  bank 
designated  in  the  lease.  We  are  therefore 
of  the  opinion  that  the  court  was  wrong  in 
holding,  as  counsel  say  he  did,  that  the  lease 
in  question  was  not  subject  to  forfeiture, 
and  in  falling  to  hold  that,  In  so  far  as  the 
Seven  Sands  Oil  Company  was  concerned,  it 
had  abandoned,  and  made  subject  to  forfei- 
ture at  the  option  of  the  lessor,  its  rights  un- 
der tbe  lease  by  falling  to  pay  the  delay  mon- 
ey In  question  pursuant  to  the  terms  thereof. 

'  [4]  It  Is  further  contended  that  Wilson 
and  Cameron  defaulted  in  the  payment  of  the 
|60  delay  money  due  and  payable  in  advance 
April  17,  1914,  and  thereby  abandoned  and 
made  subject  to  forfeiture  the  lease  as  to 
the  remaining  240  acres  of  the  demised  prem- 
ises. Assuming  said  amount  was  all  that  was 
due  from  them  to  Ruhl  on  that  day,  which 
seems  to  be  the  construction  placed  upon  the 
lease  by  all  parties  in  interest,  the  facts  dis- 
close that  on  said  day  Ruhl  executed  to  Wil- 
son and  Cameron  a  receipt  which  reads: 
"April  to  July  17, 1914. 

"Boynton,  Okl.,  April  17, 1914. 

"Received  in  fall  $60.00  for  rent  according  to 
terms  of  lease  recorded  in  Muskogee  county, 
Okla.,  eiren  by  me  to  the  S.  E.  %  of  Sec.  IS 
and  S.  W.  %  of  Sec.  14  of  Twp.  14,  Rg.  16  E. 

"John  S.  Ruhl." 

But  that  In  fact  no  money  was  paid  him 
at  that  time.  Instead,  Wilson  executed  to 
Ruhl  his  promissory  note  for  $60  payable  60 
days  thereafter  with  interest  from  date, 
which  was  not  paid  when  dne  and  not  until 
November  3, 1914,  at  which  time  said  amount 
with  interest  was  placed  to  the  credit  of 
Ruhl  in  the  bank  designated  in  the  lease 
long  after  he  had  brought  suit  to  cancel  the 
same  and  had  parted  with  all  interest  in  the 
demised  premises,  as  stated.  There  is  no 
evidence  tending  to  prove  that  Ruhl  agreed 
to  take  the  note  in  absolute  payment  of  the 


debt  On  the  contrary,  tbe  evidence  disclose* 
that  Ruhl  accepted  it  relnctantly,  stating  that 
he  was  tired  of  taking  notes,  as  they  did  not 
pay  them  on  time  and  that  be  could  not  cadh 
them,  but  was  finally  induced  to  accept  tbe 
note  on  the  strength  of  tbe  promise  of  Wil- 
son that  he  would  pay  it  before  due  if  Ruhl 
would  notify  him  that  he  needed  money. 
This  Ruhl  did  and  later,  before  and  after  it 
was  due,  Insisted  on  payment  up  to  the  time 
he  brought  suit  to  cancel  the  lease.  But  the 
note  was  not  paid  when  dne  and  not  until 
after  said  suit  was  brought,  to  wit,  on  No- 
vember 3,  1014,  was  the  amount  of  the  note 
and  interest  placed  to  his  credit  in  tbe  bank 
named  in  the  lease. 

Among  other  things,  it  is  contended  that, 
owing  to  the  absence  of  a  forfeiture  clause 
therein,  the  lease  was  not  sobject  thereto, 
and,  if  it  was,  inasmuch  as  Ruhl  had  there- 
tofore accepted  the  checks  of  the  Seven  Sands 
Company  and  the  notes  of  WUson  and  Camer- 
on for  delay  money,  which  was  afterwards 
paid,  that  be  thereby  waived  the  forfeiture, 
if  any,  and  is  estopped  to  assert  it  But  as 
we  have  Just  held  that  an  "or"  lease  without 
a  forfeiture  clause  and  an  "unless"  lease  with 
a  forfeiture  clause  alike  vests  an  option  In 
the  lessee  to  drill  or  pay,  and  as  we  have 
seen  that  a  failure  to  drill  or  pay,  as  here, 
forfeits,  or,  in  other  words,  operates  as  an 
abandonment  by  the  lessee  of,  an  "unless" 
lease,  so  we  hold  that  the  same  result  would 
follow  a  failure  to  drill  a  well  or  pay  pursu- 
ant to  tbe  terms  of  this  "or"  lease,  and  that 
there  is  no  merit  in  the  contention  that  the 
lease  in  question  Is  nonforfeitable.  And 
as  we  have  repeatedly  held  that  in  order  for 
defendant  to  avail  himself  of  an  estoppel  he 
must  plead  It  (Town  of  Sapulpa  v.  Sapulpa 
OU  &  Gas  Co.,  22  Okl.  347,  97  Pac.  1007). 
and  such  baa  not  been  done,  and  it  nowhere 
appearing  that  it  tme,  such  conduct  misled 
the  lessee  to  his  injury,  we  pass  to  the  next 
contention,  which  is,  in  effect  that  by  ac- 
cepting the  $60  note  of  April  17, 1914,  for  the 
delay  money  then  due  and  attempting  to  col- 
lect it  which  he  did,  Ruhl  evidenced  his  in- 
tent to  and  did  waive  the  forfeiture  (or  rath- 
er his  option  to  declare  a  forfeiture),  if  any 
accrued  and  elected  to  affirm  the  lease.  In 
support  of  this  contention,  counsel  cite  Arch- 
er on  OU  and  Gas,  p.  284,  where  it  is  said: 

"If  the  lessor  declares  a  forfeiture,  the  lease 
is  terminated,  and  thereafter  no  recovery  can  be 
bad  for  rentals  thereunder;  if  he  claims  the 
rentals,  he  affirms  the  continuation  of  the  lease 
for  tbe  period  for  which  be  claims." 

And  40  Cya  268.  note  45,  where  the  anuo- 
tator  says : 

"Tbe  courts  not  favoring  forfeitures  are  nsn- 
ally  inclined  to  take  bold  of  any  circumstances 
which  indicate  an  election  to  waive  it." 

He  cites  many  cases,  some  of  which  un- 
doubtedly support  bis  contention.  But  sach 
Is  not  the  rule  in  this  Jurisdiction,  where,  in 
Kolachny  v.  Galbreath,  supra,  quoting  ap- 
provingly from  tbe  Mehlln  Case,  26  Okl.  809, 
108  Pac.  645,  138  Am.  St  Rep.  942,  we  said: 
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"  •  •  *  oil  and  gan  leuM  are  conatrned 
most  strongly  against  the  leasee  and  in  favor  of 
the  lessor." 

And  in  Deming  Investment^Jo.  v.  Lanham, 
36  Okl.  77S,  130  Pac.  260,  44  L.  R.  A.  (N. 
S.)  60: 

"  *  •  •  By  failing  to  drill  a  well  or  to  pay 
the  rent  the  lease  became  forfeited,  and  no  rent 
■was  due  thereunder.  Ordinarily  forfeitures  are 
not  favored,  but  gas  and  oil  leases  furnish  ex- 
ceptions to  this  general  rale.  Thus,  in  para- 
graph 148,  Thornton's  (2d  Ed.),  the  law  relating 
to  oil  and  gas  provides:  'IWfeltures,  however, 
on  tbe  part  of  the  lessee  in  a  gas  or  oil  lease, 
which  arise  by  reason  of  his  neglect  to  develop 
or  operate  the  leased  premises,  are  rather  favor- 
ed by  the  law,  because  of  the  peculiar  character 
of  the  product  to  be  provided. 

Wlilidi  meaoB  that  we  will  not  b€  astute  to 
adze  on  circumstances  Indicating  a  waiver 
of  forfeiture  on  the  part  of  the  lessor. 
Whether  the  lease  Is  an  "unless"  lease  or  an 
"or" -lease,  or  whether  tbe  "or"  lease  contains 
a  provision  that  the  same  "shall  be  null  and 
void"  on  failure  to  drill  or  pay  as  Is  contain- 
ed In  the  "unless"  leasee  or  not,  the  option 
available  to  the  lessor  to  forfUt  tbe  lease 
(on  failure  of  the  lessee  to  do  either),  being 
for  his  benefit  only,  may  be  waived  by  him. 
But  there  Is  no  evidence  reasonably  tending 
to  prove  that  the  lessor  waived  the  forfeiture 
here. 

On  this  point,  aside  from  any  questltm  of 
pleading,  the  evidence  discloses  that,  at  the 
time  the  $60  note  of  April  17, 1914,  was  taken 
for  the  delay  money  due  that  day  from  Wil- 
son and  Cameron,  'Rnhl  took  tbe  note  under 
protest  fbr  the  reason  that  their  notes  there- 
tofore given  by  them  for  the  same  purpose 
had  not  been  paid  promptly ;  that  Ruhl  then 
and  there  told  them  in  effect  that  If  he  took 
tbe  note  they  must  start  a  well  within  three 
days,  which  they  declined  to  do  but  promised 
to  start  a  well  within  ten  days,  after  which. 
It  appears,  he  took  the  note,  saying  that  he 
would  not  allow  the  lease  to  run  longer  U 
they  did  not  and  that  it  was  tbe  last  chance 
be  was  going  to  give  them;  that  thereupon 
they  agreed  upon  those  terms,  and,  in  addi- 
tion, Cameron  told  Ruhl  that  If  he  needed 
the  money  "bad"  he  would  send  It  to  him  at 
any  time;  that  thereafter,  before  the  note 
fell  due,  he  pressed  them  for  payment,  which 
was  refused,  and  when  due  remained. unpaid. 
Whereupon  he  placed  the  matter  tn  the  bands 
of  his  attorneys,  who,  on  July  20, 1914,  caused 
written  notices  to  be  served  on  defendants 
that  he.  had  declared  a  forfeiture  of  the 
lease.  Of  course,  Ruhl  could  have  waived  the 
forfeiture  by  acts  from  which  an  Intention  so 
to  do  might  fairly  be  inferred  (St  Paul,  etc., 
Co.  V.  Cooper,  26  OkL  88,  106  .Pac.  198) ;  but 
there  was  nothing  in  his  acts  from  which  to 
infer  such  intention,  but,  on  tbe  contrary, 
everything  to  lead  us  to  believe  that  he  in- 
tended to  insist  on  a  forfeiture. 

[S]  It  will  not  do  to  say  that  a  forfeiture 
of  the  lease  should  not  be  enforced  for  the 
reason  that  both  the  $00  note  of  Wilson  and 
the  $20  check  of  the  Seven  Sands  Company 


given  Buhl  for  tbe  delay  money  due  from 
them  to  him  on  April  17,  1914,  and  July  17, 
1914,  respectively,  were  on  November  S,  1914, 
and  August  12,  1914,  respectively,  paid  by 
depositing  the  money  Jn  the  bank  named  In 
the  lease,  and  hence  tbe  lessee  should  be  re- 
lieved of  the  Corfeitare  by  reason  of  Rer. 
lAws  1910,  I  2844,  which  reads: 

"Whenever,  by  the  terms  of  an  obligation,  a 
party  thereto  incnrs  a  forfeiture,  or  a  loss  in  tbe 
nature  of  a  forfeiture,  by  reason  of  his  failure  to 
comply  with  its  provisions,  he  may  be  relieved 
therefrom,  upon  making  full  compensation  to 
the  other  party,  except  in  case  of  a  grossly  neg- 
ligent, willful  or  fraudulent  breach  of  duty." 

This  for  the  reason  that,  as  said  lessees 
stood  on  their  lease  in  the  trial  court  and 
denied  a  forfeiture  and  there  prevailed  up- 
on the  theory  that  the  lease  was  not  forfeited, 
if  indeed  it  was  forfeitable  at  all,  they  will 
not  be  permitted  to  change  front  In  this  court 
and  for  the  first  time  urge  that,  under  the 
facts,  they  should  be  relieved  of  the  forfei- 
ture, If  any  occurred.  Having  failed  there  to 
plead  in  confession  and  avoidance  In  virtue 
of  the  statute  invoked  and  there  put  in  Is- 
sue the  question  of  whether  or  not  they  bad 
made  "full  compensation  to  the  other  party" 
as  required  by  statute  and  whether  their 
breach  of  duty  was  or  was  not  "grossly  neg- 
ligent, willful  or  fraudulent,"  we  can  give 
them  no  relief  here,  espedaUy  In  view  of  the 
fact  that  tbe  rights  of  the  second  lessees 
have  Intervened  and  bad  intervened  at  tbe 
time  of  tbe  rendition  of  tbe  Judgment  com- 
plained of.  Besides,  as  stated  in  DUl  v. 
Fraze,  169  Ind.  63,  79  N.  E.  971: 

"There  Is  little  or  no  reason  for  the  interfer- 
ence of  a  court  of  equity  to  prevent  a  forfeiture 
before  operations  have  begun,  where  the  oper- 
ator has  sinned  away  his  opportunity  imder  tbe 
contract" 

We  are  therefore  of  opinion  that  by  non- 
payment in  advance  of  the  delay  money,  as 
stated,  this  entire  lease  was  subject  to  for- 
feiture, that  Is,  as  to  the  240  acres  thereof 
held  by  the  Camerons  and  also  as  to  the  80 
acres  held  by  the  Seven  Sands  Company; 
that,  being  so  subject,  the  same  was  not 
waived  by  Ruhl  and,  not  being  waived,  was 
by  him  duly  declared;  that  the  Jurisdiction 
of  tbe  court  was  properly  Invoked  to  have  the 
same  declared  forfeit  and  canceled  as  a  cloud 
upon  his  title;  and  that  the  court  erred  in 
refusing  to  grant  relief  to  him  and  those 
claiming  under  the  second  lease  as  prayed 
and  in  granting  relief  in  effect,  sustaining  the 
validity  of  the  first  lease. 

[1]  But  let  all  we  have  said  be  as  It  may: 
Was  Ruhl,  together  with  the  owners  and 
holders  of  the  second  lease  and  those  claim- 
ing under  them,  entitled  to  cancel  tbe  first 
lease  on  other  grounds?  They  contend,  in 
virtue  of  the  general  surrender  clause  con- 
tained therein,  they  were,  because,  they  say, 
the  lease  is  a  "contract,"  the  performaace  of 
which  is  optional  on  the  part  of  the  lessee 
and  hence  Is  optional  on  the  part  of  the  les- 
sor, and,  being  unperformed,  the  lessor  had 
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the  right  to  tennlnate  Qie  same  at  any  time 
and  sue  to  set  aside,  as  he  did.  This  con- 
tention mast  be  sustained.  The  lease  al- 
though redtlng  a  consideration  to  Ruhl  of 
91  paid  "and  the  covenants  and  agreements 
hereinafter  contained  on  the  part  of  the 
second  party,  to  be  paid,"  the  real  and  only 
consideration  for  the  lease,  as  a  whole,  was 
deTelopment  by  the  lessee  or  his  assigns. 
Jennings,  etc.,  Co.  y.  Housslere,  etc.,  supra; 
Foster  et  al.  t.  Elk  Fork,  etc.,  Co.,  90  Fed. 
178,  32  C.  C.  A.  660;  DIU  ▼.  Fraze,  169  Ind. 
63,  79  N.  B.  971;  National  Oil,  etc.,  y.  Teel 
(Tex.  ClT.  App.)  67  8.  W.  646.  After  which 
they  were  "to  deliver  to  the  credit  of  the 
first  parties,  their  heirs  and  assigns,  free  of 
cost  In  the  tank  or  the  pipe  line  to  which  he 
may  connect  his  wells,  the  equal  one^lghth 
(%)  part  of  all  oil  produced  and  saved  from 
the  leased  premises."  Now,  whUe  there  Is 
authority  to  the  contrary  (Brewster  y.  Lan- 
yon  Zinc  Co.,  140  Fed.  801,  72  C.  0.  A.  213 
and  others),  we  hold  that  the  dollar  paid 
Rubl  at  the  time  of  the  execution  and  deliv- 
ery of  the  lease  was  the  sole  and  only  con- 
sideration paid  to  hold  the  lease  for  the  four- 
month  term  within  whl<di  the  lessee  had  to 
enter  and  complete  a  well,  and  that  such 
consideration  did  not  extend  to  uphold  any 
other  stipulation  In  the  lease;  and,  further, 
that  the  agreement  on  the  part  of  the  lessee 
to  pay  delay  money  after  that  time  was  a 
provision  made  for  the  sole  purpose  of  pro- 
longing the  lease. 

In  Lowther  Oil  Co.  v.  Qafley  et  al.,  62  W. 
Va.  88,  43  S.  B.  101,  speaking  to  the  $1  con- 
sideration, the  court  said: 

"  *  *  *  It  was  only  intended  to  hold  the 
grant  for  two  ^ears,  and  after  that  time  a  fur- 
ther consideration  to  prevent  forfeiture  was  pro- 
vided." 

Or,  as  (Stated  in  the  headnote  to  Allegheny 
on  Co.  V.  Snyder,  106  Fed.  764,  45  C.  C.  A. 
604: 

"  •  •  •  The  consideration  recited  ($1)  sup- 
ported, not  only  the  grant  for  the  two  years 
term,  but  as  well  the  privilege  of  extending  the 
time  for  drilling  by  paying  the  stipulated  price 
therefor." 

In  National  Oil  &  Pipe  Line  Co.  t.  Teel 
(Tex.  Civ.  App.)  67  8.  W.  646,  the  court  said: 

"The  real  consideration  of  these  instruments 
was  not  the  recited  $1,  nor  the  $100  that  after 
the  two  years  might  be  paid,  in  order  that  they 
might  keep  it  going  from  year  to  year,  but  the 
beginning  and  prosecuting  with  due  diligence  of 
wells  for  oil  or  minerals  upon  the  land  ;  in  other 
words,  the  development  of  the  property  for  oils 
and  minerals  in  ike  near  future.  This  was  the 
clear  purpose  of  the  grant." 

See,  also,  Owens  r.  Corsicana  Petroleum 
Co.  (Tex.  Cly.  App.)  169  8.  W.  192. 

[2]  Now,  If  the  %1  paid  the  lessor  was 
earned  at  the  expiration  of  the  four  months 
In  which  the  well  was  agreed  to  be,  but  was 
not,  completed  and  thereafter,  under  the 
terms  of  the  lease,  there  remained  to  the 
lessee  the  option  to  pay  for  delay,  and  thus 
keep  the  lease  alive  or  not  pay  and  thereby 
let  It  die,  with  the  further  option  to  surren- 


der it  for  cancellation  at  any  tbne  and  there- 
by terminate  the  contract  and  defeat  both 
payment  and  development,  the  lease  not  only 
lacked  In  mutuality,  In  that  It  Imposed  no 
legal  obligation  oh  the  lessee  to  do  anything, 
but.  In  addition  thereto,  for  the  reason  that 
It  Imposed  no  such  legal  obligation  and  left 
the  lessor  powerless  to  compel  the  lessee  to 
develop  and  thereby  ];)erform  the  contract 
and  thus  yield  the  lessor  the  prospective 
royalties  which  constituted  the  sole  con- 
sideration for  which  the  lease  was  given, 
the  lease  was  also  nudum  pactum  and  noth- 
ing more  than  a  mere  option  on  the  part  of 
the  lessee,  or  rather  two  options:  To  drill  or 
pay  or  surrender  (and  thereby  avoid  doing 
either),  or,  in  other  words,  an  option  to  de- 
velop or  not  to  develop,  or  rather  to  per- 
form or  not  to  perform  the  lease  contract 
as  he  saw  fit 

That  such  lease  Is  an  option  is  contrary  to 
the  holding  in  Illinois  and  other  Jurisdictions 
where  it  is  held  to  vest  a  freehold  estate  in 
the  land.  Or,  as  stated  in  Ouffey  v.  Smith, 
287  U.  S.  101,  85  Sup.  Ct.  626,  59  L.  Ed.  866: 

"It  is  settled  by  the  decisions  of  the  Supreme 
Court  of  Illinois  that  an  oil  and  gaa  lease  like 
that  of  the  complainants  passes  to  the  lessee,  his 
heirs  and  assigns,  a  present  vested  rixht— 'a  free- 
hold interest' — in  the  premises,  that  this  interest 
is  taxable  as  real  property,  and  that  the  clause 
giving  the  lessee  an  option  to  surrender  the  lease 
at  any  time  is  valid,  does  not  create  a  tenancy 
at  will,  or  give  the  lessor  an  option  to  compel 
a  surrender,  and  does  not  make  the  lease  void 
as  wanting  in  mutuality.  Bruner  v.  Hicks,  230 
lU.  686,  640,  642,  82  N.  E.  888,  120  Am.  St. 
Rep.  332;  Poe  v.  Ulrey,  233  lU.  66,  62,  64,  84 
N.TB.  46-  Ulrey  v.  Keith.  237  111.  284,  298,  86 
N.  B.  696 :  People  ex  rel.  Carroll  v.  Bell.  287 
111.  882,  839,  86  N.  E.  698,  10  L.  R.  A.  (N.  S.) 
746,  15  Ann.  Cas.  511 ;  Daughetee  v.  Ohio  Oil 
Co.,  263  lU.  518,  524,  105  N.  E.  308.  These  de- 
cisions constitute  rules  of  property  and  must  be 
accepted  and  applied  in  passing  upon  the  com- 
plainants'  rights." 

But  where  the  lease  vests  no  sa<^  Interest, 
but  only  an  option,  as  here,  the  great  weight 
of  authority  supports  the  rule  announced  by 
us  In  the  Mehlln  Case,  supra.  There  we 
said: 

"  •  •  •  An  executory  contract,  which  under 
its  terms  leaves  it  optional  with  one  party  wheth- 
er or  not  he  will  proceed  with  the  contemplated 
enterprise,  makes  the  same  Ukewise  optional 
with  the  other.    •    •    • " 

The  application  of  which  leads  to  a  rule 
precisely  contrary  to  the  IlUnols  rule,  and 
that  Is  the  rule  that,  where  the  lessee  has  the 
option  to  surrender  the  lease  at  any  time,  the 
lessor  has  the  corresponding  option  to  com- 
pel a  surrender,  and  that  the  lease  is  void 
for  want  of  mutuality,  or  rather  voidable,  be- 
fore performance,  at  the  option  of  the  lessor. 

In  the  Jennings  Case,  supra,  the  lease  in- 
volved was  an  "or"  lease,  as  here,  in  which 
the  lessee  agreed  to  commence  development 
within  six  months  or  pay  $50  quarterly  in 
advance  for  each  three  months'  delay  and  to 
deliver  to  the  owner  a  royalty  of  one^ighth 
of  the  production.  The  lease  contained  a 
clause  that  the  lessee  might  at  any  time 
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cancel  and  surrender  the  lease  on  the  pay- 
ment of  a  S1UU  certain.  After  certain  pay- 
ments were  made  for  delay,  the  lessor  refug- 
ed to  accept  the  next  payment,  which  was 
tendered  after  the  date  on  which  it  was  due, 
on  the  ground  that  the  lease  had  thereby  be- 
come forfeit  In  a  suit  to  enforce  the  for- 
feiture, it  was  held  that  such  It  had  become 
for  the  reason  that  the  option  of  the  lessee 
had  not  been  exercised  within  the  time  lim- 
it, and  "that  since  the  sole  object  and  pur- 
pose of  the  contract  was  to  exploit  the  laud 
for  oU  and  gas,  and  the  contract  left  the 
lessee  at  liberty  to  do  so  or  not  at  his  option, 
there  was  in  reality  no  contract  binding  on 
the  lessee." 

Owens  T.  Corslcana  Petroleum  Co.,  supra, 
was  a  suit  to  cancel  an  oil  and  gas  mining 
lease,  the  provisions  of  which  were  substan- 
tially as  here.  It  was  an  "or"  lease  and  con- 
tained a  general  surrender  clause.  Therein 
the  leasee  agreed  to  complete  a  well  on  the 
demised  premises  one  year  from  the  date 
thereof  or  pay  to  the  lessor  $28.20  each  three 
months  in  advance  for  delay.  In  construing 
that  clause  as  operated  on  by  the  general 
surrender  clause,  the  court  said: 

"If  appellants  could  neither  recover  damages, 
require  the  completion  of  a  well,  nor  recover 
$28.20  rent  without  the  consent  of  appellee,  the 
contract  is  clearly  unilateral  and  void.  Any  at- 
tempt to  do  either  of  these  things  could  be  in- 
stantly defeated  by  appellee  by  interposing  that 
term  of  the  contract  whereby  it  is  permitted  to 
surrender  the  grant  upon  the  payment  of  fS." 

And  in  the  syllabiis: 

"A  contract  between  an  owner  of  oil  lands  and 
an  oil  comiMtny,  giving  the  company  the  right 
to  bore  for  oil,  or  to  pay  quarterly  rentals,  which, 
upon  acceptance  by  the  owner,  extended  the  con- 
tract tor  another  quarter,  or  to  surrender  the 
lease  at  any  time  upon  the  payment  of  $6  to  the 
owner,  was  a  unilateral  contract,  void  tor  want 
of  mutuality;  the  $5,  being  merely  a  nominal 
consideration  and  no  consideration  for  the  grant 
•     •     • " 

See,  also,  Long  v.  Sun  Co.,  132  La.  001,  61 
South.  684. 

Witherspoon  v.  Staley  et  al.  (Tex.  dv. 
App.)  156  S.  W.  557,  was  also  a  suit  to  can- 
cel an  oil  and  gas  lease  in  effect  as  here.  It 
was  executed  in  consideration  of  $25  and  cer- 
tain royalties,  and  provided  if  operations 
were  not  commenced  with  diligence  within 
60  days  from  a  certain  date  the  grant  should 
Immediately  become  void,  except  that  lessee 
might  prevent  such  forfeiture  by  paying  $25 
every  60  days  until  an  oil  well  was  commenc- 
ed ;  construing  which.  It  was  held  that  since 
the  instrument  did  not  bind  the  lessee  to  do 
anything,  it  was  a  unilateral  contract  and 
nothing  more  than  an  option,  which  terminat- 
ed on  the  failure  of  the  lessee  to  perform  the 
conditions.  It  seems  that  such  was  the  con- 
clusion of  the  conrt  Independent  of  the  gen- 
eral surrender  clause  in  the  lease.  In  the 
opinion  the  court  said: 

"This  contract  was  liliewise  a  unilateral  one, 
in  that  it  did  not  bind  or  obligate  the  lessee  to 
perform  any  of  the  conditions  thereof,  and  was 
therefore  lacking  in  mutuality.    See  NatL  OU  & 


Pipe  Line  Co.  v.  Teel,  95>  Tex.  591,  9S  S, 
W.  979,  67  S.  W.  645;  Forney  v.  Ward,  26 
Tex.  Civ.  App.  443,  62  S.  W.  109;  Roberts  v. 
McFadden,  32  Tex.  Civ.  App.  47,  74  S.  W.  Ill; 
Hodges  V.  Brice,  32  Tex.  Civ.  App.  358,  74  S. 
W.  580;  Marble  Co.  v.  Ripley,  10  Wall.  330, 
19  L.  Ed.  955 ;  Huggins  v.  Daley,  09  Fed.  600, 
40  C.  C.  A.  12,  48  L.  R.  A.  320:  Steelsmith 
V.  Gartlan,  45  W.  Va.  27,  20  S.  E.  978,  44  L.  R, 
A.  107.  See,  also.  Eclipse  Oil  Co.  v.  South 
Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E.  923; 
Harness  v.  Oil  Co.,  49  W.  Va.  232,  38  S.  B. 
670:  Cowan  v.  Iron  Co.,  83  Va.  647,  3  S.  E. 
120." 

Young  V.  Mclllhenny  (Ky.)  116  S.  W.  728, 
was  a  suit  for  delay  money  due  on  two  cer- 
tain oil  and  gas  leases,  alike  in  all  essential 
particulars.  They  were  "unless"  leases,  and 
each  provided: 

"If  no  well  is  commenced  on  the  premises  here- 
by leased,  within  one  year  from  this  date,  then 
thia  grant  shall  be  null  and  void,  tmless  the 
party  of  the  second  part  shall  pay  to  the  first 
party  ($75  in  one  lease  and  $50  in  the  other) 
for  each  year  thereafter  such  commencement  is 
delayed"— and  contained  a  general  surrender 
clause,  as  here. 

Without  any  particular  note  of  the  effect  of 
the  surrender  clause,  in  construing  the  lease, 
the  court  said: 

"These  leases  are  simply  options  given  by  the 
lessor  to  the  lessee  for  one  year  with  the  right 
to  renew  the  options  at  the  end  of  the  year  upon 
the  payment  of  $125,  if  the  lessee  has  not  com- 
menced operation  thereunder  within  the  12 
months.  There  is  nothing  in  either  the  leases 
or  the  contract  binding  the  lessee  to  do  anything. 
He  has  the  exclusive  right  to  bore  for  oil  or  gas 
upon  the  premises  described  in  the  leases  for  12 
months,  and  if  he  fails  to  exercise  his  right  such 
failure,  of  itself,  operates  to  cancel  the  leases. 
The  right  to  bore  for  either  oil  or  gas  is  purely 
optional  with  the  lessee;  the  lessor  is  bound, 
but  the  lessee  is  not.  There  is  nothing  in  the 
leases  or  the  contract  upon  which  the  lessor 
could  base  an  action  tor  specific  performance; 
under  neither  the  leases  nor  the  contract  could 
he  compel  the  lessee  to  commence  operations,  or 
to  continue  them  after  he  had  commenced. 

"In  the  case  of  Steinwender's  Coffee  Co.  v. 
Guenther  Grocery  Co.,  80  S.  W.  1170,  26  Ky. 
Law  Rep.  270,  this  court,  in  speaking  of  a  con- 
tract similar  to  the  one  under  consideration, 
said:  'Contracts  which  are  valid  must  be  mu- 
tual and  binding  niran  both  parties.  As  we  have 
said,  it  is  a  fundamental  principle  of  law  that 
there  must  be  mutuality  in  every  contract'  " 

Beese  et  al.  v.  fflnn  et  al.  (O.  0.)  103  Fed. 
97,  was  a  suit  for  the  cancellation  of  a 
lease.  It  does  not  appear  whether  the  same 
was  an  "unless"  or  an  "or"  lease,  or  whether 
it  contained  a  general  surrender  clause  or 
not.  But  therein  the  court  was  of  opinion 
that  the  plaintifC  was  entitled  to  the  relief 
sought:  First,  for  the  reason  that  the  parties 
claiming  thereunder  bad  by  the  terms  and 
provisions  of  the  lease  forfeited  their  right, 
and  not  only  that,  but  had  abandoned  the 
lease;  and: 

■  "Second,  because  the  contract  is  void  for  want 
of  mutuality,  for  the  reason  that  it  puts  it  in 
tile  power  of  the  lessee  to  terminate  the  lease  at 
will,  and  thereby  confers  the  same  power  upon 
the  lessor.  This  principle  is  well  settled  by 
numerous  decisions,  both  in  our  own  courts,  as 
well  as  courts  of  other  states.  12  Am.  &  Eng. 
Enc.  Law,  757;  Kelly  v.  Waite,  12  Mete.  (Mass J 
300;   2  Bh  Comm.  146;  Guffy  v.  HukUl,  34  W. 
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Va.  49,  II  S.  E  754,  8  L.  R.  A.  "759  [28  Am. 
St.  Rep.  901]:  Roberts  v.  Bettman,  45  W.  Va. 
143,  30  S.  E.  95;  EcUpse  OU  Co.  t.  South  Penn 
Oil  Co.  [47  W.  Va.  84]  84  S.  E.  932." 

See,  also,  National  Oil,  etc.,  Co.  v.  Teel 
(Tex.  ClY.  App.)  67  S.  Vr.  645. 

In  Steelsmith  t.  Oartlan  et  al.,  45  W.  Va. 
27,  29  S.  E.  978,  44  L.  R.  A.  107,  tbe  question 
was,  as  bere,  whether  the  first  lease  was  at 
an  end  at  the  time  the  second  lease  was 
executed.  The  lease  was  an  "unless"  lease 
and  was  for  and  I'n  consideration  of  $1.  It 
contained  a  general  surrender  clause,  sub- 
stantially as  here.  Referring  to  the  first 
lease,  the  court  said: 

"Mrs.  McGregor  entered  into  the  lease  for  the 
sole  consideration  of  the  prospective  rents  and 
royalties  she  would  enjoy  if  the  lessee,  Jn  dili- 
gent search  therefor,  should  find  oil  and  gaa 
in  paying  quantities.  If  such  lease  failed  to 
bind  the  lessee  to  diligent  search  for  oil  and 
gas,  it  was  without  consideration,  binding  on  ei- 
ther party,  and  voidable,  if  not  void,  at  the 
pleasure  of  either.  Cowan  v.  Iron  Co.,  83  Va. 
547,  3  S.  E.  120;  Petroleum  Co.  v.  Coal,  Coke 
&  Mfg.  Co.,  89  Tenn.  381,  18  S.  W.  65." 

See,  also,  Foster  t.  Gas  Co.,  90  Fed.  178,  32 
C.  C.  A.  660. 

Eclipse  Oil  Co.  V.  South  Penn  OU  Co.,  47 
W.  Va.  84,  34  S.  E.  923,  was  a  suit  In  equity 
by  the  owner  of  the  fiirst  lease  against  the 
owner  of  the  second  lease  on  the  same  prop- 
erty, who  had  entered  and  commenced  de- 
velopment, to  test  the  validity  of  the  first 
lease,  although  nothing  had  been  done  there- 
under except  tbe  payment  of  tbe  annual  rent- 
al therein  provided  for.  The  lease  was  for 
and  In  consideration  pf  "the  covenants  and 
agreements  hereinafter  mentioned,"  which 
was  a  royalty  on  production.  It  provided 
for  the  drilling  of  a  well  upon  the  demised 
premises  "within  six  months  from  the  uate 
of  tbe  execution  of  the  lease,"  or  "in  lieu 
thereor'  the  lessee  agreed  to  pay  $1  an  acre 
per  annum  until  the  well  was  completed. 
The  lease  also  contained  a  general  surrender 
clause,  which,  if  exercised,  would  defeat  de- 
velopment as  here,  construing  which  the  court 
said: 

"Under  the  provisions  of  the  lease  in  contro- 
versy, there  is  no  obligation  upon  the  lessee  to 
explore  or  pay  rent ;  but  he  reserved  the  volun- 
tary option  to  surrender  it  at  any  time,  vrithout 
legal  obligation  to  do  anything  or  pay  anything. 
Hence  tbe  lessor  had  the  right  to  vacate  it  at 
any  time  while  in  an  executory  state.  •  •  • 
The  only  considerations  mentioned  in  the  lease 
are  the  royalties  and  rentals  on  oil  and  gas  to  be 
produced,  and  the  commutation  for  failure  to 
complete  a  well.  The  plaintiff  was  not  bound  to 
complete  a  well  in  any  given  time,  or  during  the 
life  of  the  lease,  so  as  to  produce  oil  royalties  or 
gas  rentals,  but  in  lieu  thereof  might  pay  a  com- 
mutation, which  be  reserved  the  right  to  defeat 
at  any  time  before  payment  enforced  by  surren- 
der of  the  lease.  It  was  entirely  optional  with 
him  to  bore  or  not,  or  pay  or  not  He  was  not 
bound  to  do  either,  but  could  decline  to  do  both. 
This  lease  is  not  capable  of  any  other  construc- 
tion. A  consideration  mentioned  which  is  not 
legally  enforceable  is  eqnivalent  to  no  consider- 
ation, and  a  contract  dependent  thereon  is  as 
much  a  nudum  pactum  as  if  no  consideration 
were  mentioned." 


In  Petroleum  Co.  v.  Coal,  etc.,  Co.,  89  Tenn. 
381,  18  S.  W.  65,  Lurton,  J.,  said: 

"If  the  compensation  to  be  paid  the  lessor  de- 
pends apon  the  profit  to  result  from  the  develop- 
ment and  working  of  a  mine,  and  the  lessee  is 
not  bound,  either  expressly  or  impliedly,  to  ex- 
plore and  discover,  or,  when  discovered,  to  work 
such  mine,  then  no  consideration  for  the  lease 
exists.  It  is  a  mere  option  based  npon  no  consid- 
eration, and  may  be  withdrawn  at  any  time  be- 
fore money  is  expended  in  doing  what  is  optional 
upon  the  part  of  the  lessee.  Taylor's  Landlord 
&  Tenant,  {  162." 

We  are  therefore  of  opinion  that,  as  the 
lease  In  question  conferred  on  the  lessee  the 
right  to  surrender  the  lease  at  any  time  after 
four  months  before  development  and  thereby 
terminate  the  same,  a  corresponding  right 
existed  in  the  lesspr  to  compel  a  surrender 
and  terminate  the  same  before  development, 
which  he  did  by  making  the  second  lease  and 
yielding  possession  of  the  land  to  the  second 
lessee  (OU  Co.  v.  Oil  Co.,  47  W.  Va.  84,  84  S. 
E.  923),  and  by  commencing  his  action  to 
cancel  the  same,  and  that  the  court  was 
wrong  in  refusing  to  grant  him  relief  upon 
this  ground  and  In  granting  relief  to  the 
lessees  sustaining  the  first  lease. 

In  so  holding,  we  refuse  to  follow  Brewster 
V.  Lanyon  Zinc  Co.,  140  Fed.  801.  72  C.  0.  A, 
213,  which  counsel  for  the  lessees  in  the  first 
lease  contend  should  be  considered  as  estab- 
lishing a  rule  of  property  in  this  state.  That 
was  a  suit  in  equity  to  estabUsh  a  forfeiture 
of  an  oil  and  gas  lease  as  a  matter  of  record 
and  to  cancel  the  same  as  a  cloud  on  plaintiffs' 
title,  as  here.  A  demurrer  was  sustained  to 
the  petition  from  which  plaintiff  appealed. 
The  lease  provided,  among  other  things,  that 
the  lessee  "may  at  any  time  remove  all  his 
property  and  reconvey  the  premises  hereby 
granted  and  thereupon  this  Instrument  shall 
be  null  and  void,"  and  that,  "if  no  well  shall 
be  drilled  upon  said  premises  within  five 
years  from  this  date,  second  party  agrees  to 
reconvey,  and  thereupon  this  instrument 
shall  be  null  and  void."  No  well  was  drilled 
during  the  first  four  years  of  the  lease,  delay 
money  being  paid  during  the  third  and  fourth 
years.  During  the  fifth  year  a  weQ  was  drlU- 
ed  from  which  gas  was  obtained  in  paying 
quantities.  In  refusing  to  cancel  the  lease, 
the  court,  in  effect,  refused  to  apply  the  doc- 
trine we  have  applied  here,  for  the  reason 
that  the  court  took  an  entirely  different  view 
of  the  nature  of  the  lease.  The  court  said 
that  the  position  taken  by  reason  of  the  sur- 
render clause  that  the  lease  was  wanting  in 
mutuality,  was  determinable  at  the  will'  of 
the  lessee,  and  was  therefore  equally  termi- 
nable at  the  will  of  the  lessor,  was  not 
sound,  for  the  reason  that  the  lease  was  in 
the  nature  of  a  grant  in  prtesenti  of  all  the 
oil  and  gas  In  the  land  described,  with  the 
right  to  enter  and  search  for  them,  and  to 
mine  and  remove  them  when  found.  From 
which  premise  the  court  concluded  that  the 
surrender  clause  did  not  make  the  estate  a 
mere  tenancy  at  will  within  the  operation  of 
tbe  common-law  mle  that  an  estate  at  the 
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will  Of  one  party  Is  eqnally  at  the  will  of  the 
other,  and  hence  denied  the  relief.  Besides, 
it  will  be  seen  that  the  contract  there  had 
been  In  part  performed  by  boring,  bnt  not 
so  here.  Here  we  are  not  attempting  to 
make  application  of  the  doctrine  announced 
aft&r  the  lease  contract  has  been  performed 
In  whole  or  in  part  by  the  lessee,  but  are 
applying  it  where  there  has  been  no  per- 
formance. Altlkongh  the  last  case  cited  came 
from  Kansas,  the  rale  there  applied  was  sub- 
stantially the  Illinois  rule,  which  we  have 
never  followed,  but  refused  to  follow  in  the 
Mehlin  Case,  the  Frank  Oil  Case,  the  Kolach- 
ny  Case,  and  the  Mitchell  Case,  supra.  For 
the  same  reason  we  refuse,  on  this  point,  to 
follow  Central  Ohio  Natural  Gas  Ca  et  al.  t. 
Eckert  et  al,  70  Ohio  St  127,  71  N.  B.  281; 
Brown  et  aL  t.  Fowler  et  al.,  66  Ohio  St  607, 
63  N.  B.  76;  Poe  v.  Ulrey,  238  111.  66,  84  N. 
B.  46.  Also,  Watford  Oil  Co.  ▼.  Shipman,  233 
111.  9,  84  N.  E.  53, 122  Am.  St  Rep.  144,  where 
an  oil  and  gas  lease  is  held  to  convey  a  "free- 
hold Interest" 

Neither  will  we  follow  Poe  v.  Ulrey<  supra. 
That  was  a  suit  in  equity  against  the  appel- 
lants, the  object  of  which  was  to  enforce  a 
forfeiture  and  cancellation  of  an  oil  and 
gas  lease  providing  substantially  as  here. 
The  lessor  urged  his  corresponding  right  to 
compel  a  surrender  of  the  lease  in  virtue  of 
the  surrender  clause  contained  therein  giv- 
ing such  right  to  the  lessee;  but  the  court 
held  that  such  he  could  not  do  for  the  rea- 
son that  the  consideration  of  $1  mentioned  in 
the  lease  as  paid  to  the  lessor  by  the  lessee 
was  sufficient  to  sustain  every  covenant  In  the 
lease,  included  the  surrender  clause,  and 
hence  the  same  was  not  vcdd  for  want 
of  mutuality.  We  say  we  will  not  follow 
that  case  in  holding  that  the  dollar  was 
snfflcient  to  uphold  the  stipulation  contained 
in  the  surrender  clause  for  the  reason  that 
such  holding  is  not  in  keeping  with  reason  or 
the  weight  of  authority,  and,  besides,  we 
have  Just  held  the  contrary,  and  that  it  was 
sufficient  consideration  to  hold  the  lease  for 
the  four  months  during  the  time  the  lessee 
had  to  enter  and  complete  a  well  only,  and 
that  such  consideration  did  not  extend  to 
uphold  any  other  stipulation  in  the  lease. 
Besides,  it  would  be  incongruous  with  what 
we  have  Just  held,  which  is  that,  after  the 
expiration  of  the  four  months  in  which  the 
lessee  had  the  right  to  enter  and  complete  a 
well,  it  is  not  the  dollar  paid  as  considera- 
tion to  hold  the  lease  during  that  time  which 
thereafter  keeps  alive  the  lease,  but  the  ]pay- 
ment  of  delay  money  only  in  advance  as  a 
condition  precedent  to  that  end.  It  would 
also  be  incongruous  with  what  we  have  Just 
held,  in  keeping  with  what  we  believe  to  be 
the  weight  of  authority,  that  development 
Is  the  sole  cbnslderation  moving  the  lessor  to 
execute  the  lease,  that  is,  the  lease  as  a 
whole;  while  the  dollar,  we  rei)eat,  is  con- 
sideration to  sustain  the  four  months'  term 
for  drilling. 


It  Is  perhaps  unnecessary  to  say,  but  we 
will,  in  the  language  of  the  headnote  in  Ohio 
Oil  Co.  T.  Detamorev  166  Ind.  243,  78  N.  B. 
906: 

"Where  the  lessee  has  lost  bis  rights  under 
a  lease  and  the  lessor  has  commenced  an  action 
to  quiet  his  title,  the  lessee  by  re-entering 
over  the  lessor's  objections  cannot  revive  any 
rights  to  the  premises." 

See,  also,  Zeigler  v.  Dailey,  87  Ind.  App. 
240,  76  N.  B.  819. 

We  are  therefore  of  opinion  that  as  the 
surrender  clause  In  this  lease  rendered  the 
performance  thereof  optional  as  to  the  lessee, 
being  unperformed,  It  was  also  optional  as 
to  the  lessor ;  that,  as  the  clause  under  con- 
sideration gave  the  lessee  the  right  to  sur- 
render the  lease  at  any  time  after  four 
months,  a  corresponding  right  existed  in  the 
lessor  to  compel  a  surrender;  and  that 
the  court  erred  in  holding  that  such  right 
in  him  did  not  exist  and  in  refusing  to  de- 
cree a  cancellation  thereof  pursuant  to  his 
prayer  and  the  prayer  of  those  claiming  un- 
der the  second  lease. 

Let  the  cause  be  reversed  and  remanded,  to 
be  proceeded  with  pursuant  to  the  views 
herein  expressed. 

SHARP  and  HARDY,  33^  concur. 

KANB,  C.  3.  (dissenting.  I  am  unable  to 
concur  In  the  conclusion  reached  by  the 
majority  of  the  court  and,  on  account  of  the 
importance  of  the  questions  involved,  I  deem 
it  advisable  to  set  out  the  grounds  of  my  dis- 
sent in  a  separate  opinion. 

This  is  a  controversy  between  the  lessors 
of  a  tract  of  undeveloped  oil  land  and  cer- 
tain of  their  lessees  and  their  sublessees  on 
one  side,  and  subsequent  purchasers  from  the 
lessors  and  another  group  of  lessees  and  their 
sublessees  on  the  other.  John  S.  Ruhl  and 
Lena  Ruhl,  his  wife,  are  the  common  lessors 
and  grantors. 

On  the  17th  day  of  June,  1912,  they  execut- 
ed an  oil  and  gas  lease  for  the  enUre  tract 
of  land  in  dispute  to  the  defendant  in  er- 
ror M.  S.  Wilson.  The  lease,  which  did  not 
contain  a  forfeiture  clause,  recited,  In  sub- 
stance, that  It  was  made  for  and  in  consid- 
eration of  the  sum  of  $1  in  hand  paid  by  the 
lessee,  and  "for  the  covenants  and  agreements 
hereinafter  contained  on  the  part  of  the  par- 
ty of  the  second  part,  to  be  paid,  kept  and 
performed."  The  habendum  clause  provided 
that: 

"This  lease  shall  remain  in  force  for  ten  years 
from  this  date,  and  as  long  thereafter  as  oil 
and  gas,  or  either  of  them,  is  produiced  there- 
from by  the  party  of  the  second  part  Us  heirs, 
successors  or  assigns." 

The  lease  also  contained  a  clause  which 
obligated  the  lessee  "to  complete  a  well  on 
said  premises  within  four  months  from  the 
date  hereof,  or  pay  at  the  rate  of  eighty  dol- 
lars in  advance,  for  each  additional  three 
months  such  completion  is  delayed,"  and  an- 
other clause  which  conferred  ai>on,the  lessee 
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the  rlgbt  "at  any  time  after  four  .iiontlis, 
on  the  payment  of  one  dollar  and  all  payable 
obligations  then  due  to  the  parties  of  the 
first  part,  their  heirs  or  assigns,  to  surrender 
the  lease.  If  not  tested,  for  cancellation."  In 
April,  1914,  the  lessors  attempted  to  declare 
a  forfeiture  of  the  Wilson  lease,  for  failure 
on  the  part  of  the  lessee  or  his  assigns  to 
complete  a  well  or  pay  In  accordance  with 
the  terms  of  the  lease.  On  the  1st  day  of 
August,  1914,  the  lessors  commenced  a  suit 
In  equity  to  cancel  the  Wilson  lease,  upon 
various  grounds,  which  later  will  be  noticed 
more  in  detail ;  and  on  the  29th  day  of  Au- 
gust, 1914,  they  made  another  lease  of  the 
same  premises  to  other  parties,  who,  with 
their  sublessees,  constitute  the  other  group 
of  lessees.  Subsequently  the  lessors  conveyed 
their  entire  Interest  in  the  land  to  still  other 
parties.  Although  the  numerous  parties  com- 
ing into  the  case  from  the  initial  sources 
above  indicated  filed  voluminous  pleadings, 
praying  for  such  relief,  legal  or  equitable, 
as  their  varying  circumstances  seemed  to 
them  to  warrant,  essentially  the  cause  of  ac- 
tion amounted  to  a  suit  in  equity  to  declare 
a  forfeiture  of  the  Wilson  lease:  (1)  for  fail- 
ure to  drill  or  pay;  and  (2)  because,  on  ac- 
count of  the  surrender  clause,  the  lease  was 
unilateral  and  void. 

Upon  trial  to  the  court  the  validity  of  the 
Wilson  lease  was  upheld,  and  a  decree  en- 
tered in  favor  of  the  group  of  lessees  and 
sublessees  who  claimed  thereunder;  where- 
upon the  lessors,  their  grantees,  and  the  oth- 
er group  of  lessees  and  sublessees,  instituted 
this  proceeding  in  error  for  the  purpose  of 
reviewing  the  action  of  the  trial  court. 

In  this  court  the  lessors,  the  subsequent 
purchasers  of  their  interest  in  the  land,  and 
all  lessees  and  sublessees  claiming  under  the 
second  lease,  are  plaintiffs  In  error,  whilst 
all  parties  claiming  under  the  first  or  Wilson 
lease  are  defendants  in  error.  This  brief  gen- 
eral outline  of  the  record  sufficiently  states 
the  facts  to  clearly  Indicate  the  line  of  cleav- 
age between  the  contending  parties,  and  that 
the  case  upon  Its  merits  turns  upon  the  valid- 
ity or  Invalidity  of  the  Wilson  lease. 

As  many  of  the  most  serious  objections 
urged  against  the  validity  of  the  Wilson 
lease  by  counsel  for  plaintiffs  in  error  turn 
upon  the  construction  of  the  clauses  thereof 
hereinbefore  set  out,  it  will  not  be  necessary 
to  set  out  in  full  the  remaining  parts  there- 
of in  this  opinion. 

Before  reviewing  the  important  questions 
of  law  arising  out  of  the  various  assignments 
of  error  presented  for  review,  It  will  be  help- 
ful to  notice  briefly  a  few  of  the  preliminary 
circumstances  in  which  the  Wilson  lease  was 
given,  upon  which  the  parties  all  agree. 
Whether  the  leased  tract  contained  oil  and 
gas  was  not  known  at  the  time  the  lease  was 
executed.  It  was  in  "wild  cat"  territory 
wherein  the  drilling  of  test  wells  would  be 
attended  with  great  expense  and  the  many 
hazards  naturally   incident  to  proving  and 


developing  a  new  oil  field.  The  lease  itself  Is 
free  from  ambiguity,  and  no  fraud,  deception, 
or  overreaching  was  practiced  in  procuring  it. 
All  the  parties  were  competent  to  contract 
with  each  other  and,  presumably,  entered  in- 
to the  lease  because  its  terms  were  sati.sfac- 
tory  to  them.  Ordinarily,  contracts  arising 
out  of  such  circumstances  are  not  prolific  of 
either  suits  in  equity  or  actions  at  la  w ;  but 
counsel  for  plaintiff  in  error  and  a  few  of  the 
courts  seem  to  have  discovered  some  subtle 
distinction  between  oil  and  gas  leases  or 
contracts  and  other  contracts  which,  they 
say,  requires  the  former  to  be  placed  in  a 
class  by  themselves  and  construed  strictly  in 
favor  of  the  lessor  and  against  the  lessee, 
the  practical  effect  of  which  upon  the  con- 
tract involved  herein  is  stated  by  counsel  for 
plaintiff  in  error  In  their  brief  as  follows: 

"The  lease  at  bar  is  merely  a  working  agree- 
ment for  four  moBths  with  the  further  provision 
that  the  parties  might  by  mutual  consent,  extend 
the  same  quarter  by  quarter  upon  payment  of 
rentals  upon  the  same  terms  without  further 
formaUty  or  other  written  agreement.  This  re- 
newal pr  continuation  of  the  working  agreement 
could  have  been  accomplished  by  tender  of  the 
delay  money  on  the  one  hand  and  acceptance  on 
the  other." 

The  first  assignment  of  error  presented 
by  counsel  for  plaintiff  in  error  In  their  brief 
is  stated  as  follows: 

"The  Ruhl-Wilson  contract  is  unilateral,  and, 
having  been  unperformed  when  Ruhl  declared  a 
forfeiture,  the  same  was  optional  as  to  Ruhl 
because  optional  as  to  the  lessee.  Contracts 
unperformed  optional  as  to  one  of  the  parties 
are  optional  as  to  both." 

A  great  many  authorities  are  cited  as  sup- 
porting this  doctrine,  among  them  the  fol- 
lowing cases  decided  by  this  court,  which 
counsel  contend  are  controlling:  Frank  OU 
Co.  V.  Belleview  Gas  &  Oil  Co.,  29  Okl.  719, 
119  Pac.  260,  43  L.  R.  A.  (N.  S.)  487;  Superi- 
or OU  Co.  V.  Mehlln,  25  Okl.  809,  108  Pac. 
645,  138  Am.  St  Rep.  942 ;  Kolachny  v.  Gal- 
breath,  26  Okl.  772,  110  Pac.  902,  38  L.  R.  A. 
(N.  S.)  461 ;  Hill  OU  &  Gas  Co.  v.  White  (No. 
4647)  167  Pac.  710  (not  yet  officially  reported). 

The  theory  of  counsel  on  this  point  is  fur- 
ther disclosed  by  the  following  excerpt  from 
their  brief: 

"The  lease  of  June  17,  1912,  by  Ruhl  to  Wil- 
son, covering  the  320  acres  involved,  was  ex- 
ecuted for  the  nominal  consideration  of  $1,  tbe 
real  consideration  being  the  development  which 
Rnhl  expected  as  a  result  of  the  contract.  The 
surrender  clauses  in  the  lease  hereinafter  quot- 
ed made  tiie  same  entirely  optional  with  the 
lessee.  He  was  not  required  to  do  anything. 
The  lessee  might  drill  a  well  on  the  premises 
within  four  months,  or  he  bad  tbe  option  to  de- 
lay drilling  for  three  months'  periods  by  paying 
in  advance  for  each  quarter  $80  for  such  delay, 
and  he  had  the  further  option  to  surrender  the 
lease  if  not  tested,  at  any  time,  upon  the  pay- 
ment of  the  nominal  sum  of  $1  and  thereby 
relieve  himself  from  the  payment  of  rentnls. 
He  had  the  further  option,  even  after  entering 
upon  the  premises,  to  abandon  the  same  any 
time  and  to  remove  all  machinery  and  fixtures 
placed  by  him  on  the  premises  including  the 
right  to  draw  and  remove  casing.  These  terms 
of  the  contract  bring  it  clearly  within  the  equita- 
ble rule  80  often  announced  by  tid^  court  with 
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particular  reference  to  oil  and  gas  mining  leas- 
es, that  contracts  unperformed  optional  as  to 
one  of  the  parties  are  optional  as  to  both. 

"In  the  case  of  Kolachny  y.  Galbreath,  26 
OH.  772,  119  Pac.  902-38  L.  R.  A.  (N.  S.) 
451,  this  conrt  said,  as  if  writing  to  cover  this 
very  case,  and  as  if  to  declare  this  ver;r  lease 
voidable  at  the  option  of  the  lessor,  citing  the 
case  of  Superior  Oil  &  Gas  Co.  v.  Mehlin,  25 
OkL  809,  108  Pac.  54u,  138  Am.  St.  Eep.  942 : 
The  general  rule  in  such  cases  is  that  contrai^ts 
unperformed,  optional  as  to  one  of  the  parties, 
are  optional  as  to  both.  Venture  Oil  Co.  v. 
Fretts,  152  Pa.  451,  25  Atl.  732;  Huggins  et 
al.  V.  Daley,  99  Fed.  806,  40  O.  C.  A.  12,  48 
li.  R.  A.  320 ;  Reese  et  al.  v.  Zinn  et  al.  (C.  C.) 
103  Fed.  97;  Federal  OU  Co.  v.  Western  Oil 
Co.,  121  Fed.  674,  67  C.  O.  A.  428.'  The  fore- 
going quotation  is  a  conclusion  drawn  by  the 
learned  justice  in  answer  to  a  Question  which 
be  himself  had  put,  as  follows:  ^Does  the  sur- 
render clause,  as  hereinbefore  set  out,  render 
the  lease  such  a  contract  as  a  court  ot  equity 
will  refuse  to  enforce?*  Referring  to  a  sur- 
render clause  in  the  following  words :  'It  is 
hereby  further  agreed  that  the  party  of  the  sec- 
ond part  shall  have  the  right  at  any  time  to 
surrender  and  terminate  this  grant  and  demise 
by  serving  written  notice  upon  the  parties  of 
the  first  part  of  such  intention,  after  which  all 
payments  or  liabilities  to  accrue  shall  cease  and 
determine.'  This  authority  is  conclusive  on 
this  case,  for  the  court  says  that  such  a  surren- 
der clause  giving  the  lessee  the  right  to  sur- 
render also  gives  the  lessor  the  right  to  sur- 
render, and  that  therefore  a  court  of  equity 
will  not  enforce  aucb  a  contract." 

From  an  examination  of  a  great  many  of 
the  authorities  cited  by  oouneel  for  the  re- 
spective parties  as  supporting  their  view  of 
the  various  questions  of  law  arising  out  of 
the  foregoing  general  assignment  of  error.  It 
is  apparent  that  many  of  the  courts,  la  cit- 
ing authorities  and  discussing  the  proper  con- 
struction to  be  given  oil  and  gas  leases,  have 
assumed  thi^t  such  instruments  have  become 
standardized,  and  therefore  have  not  at- 
tempted to  distinguish  with  clearness  be- 
tween the  varying  terms  of  the  contracts  In- 
volved in  the  various  cases.  It  is  true  that 
there  is  a  general  vein  'of  similarity  running 
through  aU  contracts  of  this  nature,  and  that 
at  present  a  large  majority  of  them  may  be 
embraced  wltMa  two  general  classes  which, 
for  convenience,  have  sometimes  been  desig- 
nated "unless"  leases  and  "or"  leases. 

I  am  aware,  of  course,  that  the  words  "or" 
and  "unless,"  of  themselves,  have  no  particu- 
*Iai  potency  In  determining  the  character  of 
an  oil  and  gas  lease;  but,  in  the  leases  I 
have  examined,  the  following  essential  dif- 
ferences between  "or"  leases  and  "unless" 
leases  are  imlformly  found  to  exist:  The 
"unless"  lease  by  Its  terms  confers  upon 
the  lessee  the  option  to  continue  or  renev^ 
the  lease  by  payment  of  rental  for  certain 
fractional  periods  at  a  time.  The  payment 
of  the  rental  is  a  necessary  condition  pre- 
cedent to  the  renewal  of  the  lease  for  the 
fractional  times  specified  In  the  lease  con- 
tract. In  fact,  it  is  a  lease  from  year  to 
year,  or  quarter  to  quarter. 

On  the  other  hand,  under  the  "or"  lease 
containing  a  surrender  clause  the  payment  of 
the  rentals  from  time  to  time  is  not  neces- 
sary to  renew  the  lease  by  fractional  periods 


from  time  to  time ;  the  failure  to  pay  under 
the  "or"  lease  not  operating  automatically 
to  terminate  the  lease.  It  Is  true  that  under 
the  "or"  lease  containing  a  surrender  clause 
the  lessee  may  accelerate  the  termination  of 
the  lease  and  his  liability  thereunder,  by 
payment  of  the  amount  which  the  parties 
have  stipulated  In  the  surrender  clause  he 
shall  pay  for  the  privilege  of  being  released 
from  the  contract;  but  such  leases  rarely, 
if  ever,  by  their  terms  t>ecome  null  and  void 
by  failure  to  pay  rentals  in  advance.  In 
this  respect,  the  two  lenses  are  diametrically 
opposed.  The  "unless"  lease  by  its  terms 
automatically  terminates  by  failure  to  pay 
rentals;  whereas,  the  "or"  lease  remains 
in  force  In  the  event  the  lessee  does  not  elect 
to  accelerate  the  ending  of  the  lease  by  pay- 
ing the  stipulated  consideration  for  the  privi- 
lege of  surrendering,  and  by  surrendering  it 
Under  the  "or"  lease  (with  surrender  clause), 
even  though  it  contains  an  express  forfeiture 
clause,  the  lessor  may  waive  the  default  and 
sue  the  lessee  and  recover  the  rentals;  the 
lessee  being  bound  as  the  lessor's  debtor  for 
the  rentals  until  the  lessee  surrenders.  Cohn 
v.  Clark,  150  Pac.  467,  L.  R.  A.  1916B,  686; 
Burress  v.  Diem,  23  Okl.  776,  101  Pac.  1116. 

But  in  addition  to  these  general  classifica- 
tions, in  considering  cases  upon  rental  claus- 
es, care  should  be  taken  to  distinguish  be- 
tween leases  containing:  (a)  An  "or"  clause 
and  a  forfeiture  clause;  (b)  containing  an 
"or"  clause  and  a  provision  to  the  effect,  that 
a  failure  to  complete  a  well  or  pay  will 
render  the  lease  null  and  void,  in  effect,  a 
forfeiture  clause;  or  (c)- containing  an  "un- 
less" clause,  from  leases  which  provide,  as 
in  the  case  at  bar,  for  a  definite  term  of 
years,  and  the  lessee  agrees  either  to  drill 
or  pay,  and  which  contain  no  forfeiture 
clause. 

The  majority  of  the  court,  it  seems  to  me, 
have  fallen  into  error  by  not  distinguishing 
the  "or"  lease,  herein  Involved,  from  the  "un- 
less" leases,  construed  In  the  former  Okla- 
homa cases,  and  falling  to  observe  that, 
when  the  "unless"  lessee  faUs  to  drill  or  pay, 
the  lease,  by  Its  terms,  becomes  null  and 
void ;  whereas,  failure  to  either  drill  or  pay 
under  the  "or"  lease,  even  though  it  contains 
a  surrender  clause,  does  not  terminate  or 
end  the  rights  and  powers  of  both  lessor  and 
lessee,  because  the  lessor  still  has  the  right 
to  elect  to  keep  the  lease  alive  and  hold  the 
lessee  for  the  rentals.  Before  the  lessor's 
right  to  keep  the  "or"  lease  alive  by  claim- 
ing the  rental  ends,  the  lessee  must  do  some- 
thing more  than  fail  to  drill  or  pay;  he 
must  affirmatively  surrender  the  lease  and 
pay  the  lessor  the  $1  and  all  unpaid  rentals, 
pursuant  to  the  terms  of  the  surrender  clause. 
Mere  failure  on  the  part  of  the  lessee  under 
the  "or"  lease  to  drill  or  pay  does  not  con- 
stitute an  abandonment  or  surrender  of  his 
rights  under  the  lease.  If  It  did,  this  court 
could  not  have  sustained  an  action  by  the 
lessor  against  the  lessee  for  the  unpaid  ren* 

Digitized  by  VjOOQIC 


106 


ICO  PACIFIC  REPORTEB 


(OkL 


tals,  aa  was  done  In  Cohn  ▼.  Clark,  150  Pac. 
467,  L.  R.  A.  19168,  686,  and  Burress  v.  Diem, 
23  Okl.  776,  101  Pac.  1116. 

That  this  court  In  at  least  one  opinion  rec- 
ognized these  distinctions  between  tie  "or" 
lease  and  the  "unless"  lease  Is  apparent  from 
the  following  excerpt  from  Frank  Oil  Co. 
V.  Bellevlew  Gas  &  Oil  Co.,  29  OkL  719,  119 
Pat  260,  48  L.  R.  A.  (N.  S.)  487: 

"We  have  been  unable  to  find  a  single  case 
where  a  court  of  chancery  ordered  the  specific 
performance  of  a  lease  at  the  instance  of  the  les- 
see where  there  had  been  no  development  and 
the  lease  provided  only  that  it  should  be  for- 
feited unless  the  lessee  paid  a  certain  sum  of 
money  for  delay,  such  contract  being  merely 
optional ;  but,  where  the  contract  provided  that 
there  should  be  certain  development  or  the 
lessee  should  pay  a  certain  specific  sum  of  mon- 
ey, then,  in  the  event  of  delay  or  failure  of 
development,  an  obligation  was  Incurred  on  the 
part  of  the  lessee  to  pay  a  certain  sum  of  mon- 
ey." 

Observing  these  fundamental  differences 
in  the  terms  of  the  two  classes  of  contracts, 
It  Is  not  necessary  to  notice  In  detail  the  dis- 
tinctions which  might  be  drawn  between  the 
form  of  the  actions  and  the  natnre  of  the  re- 
lief prayed  for  In  the  former  Oklahoma  cas- 
es cited,  and  the  form  of  the  action  and  re- 
lief prayed  for  In  the  case  at  bar,  or  the  dis- 
tinguishing features  of  each  case,  for  the 
reason  that  the  contract  now  under  consid- 
eration is  80  different  in  the  essential  fea- 
tures Just  pointed  out,  from  the  contracts 
formerly  construed,  as  to  render  the  former 
class  of  cases  wholly  inapplicable  to  the  case 
at  bar. 

When  these  differences  between  the  "un- 
less" leases  construed  In  Kolachuy  v.  Gal- 
breath,  supra,  and  the  other  cases  of  that 
class,  and  the  "or"  lease,  herein  Involved, 
are  considered.  It  Is  apparent  to  me  that  this 
court  has  never  held.  In  a  suit  of  this  nature, 
that  the  surrender  clause  In  an  "or"  oil  and 
gas  lease,  supported  by  an  Independent  con- 
sideration, renders  such  lease  void,  or  tmilat- 
eral,  nor  that  it  creates  a  t^iancy  at  the 
will  of  either  party,  nor  that  such  a  lease  Is 
optional  as  to  the  lessor.  On  the  contrary, 
it  seems  to  me  that  to  so  hold  would  overrule 
in  principle  Frank  Oil  Co.  v.  BeUevlew  Oil 
&  Oas  Co.,  Demlng  Investment  Co.  t.  Lan- 
ham,  Mitchell  v.  Probst,  and  other  cases  of 
that  class. 

Having  reached  this  condnslon,  which  I 
have  shown  is  not  In  conflict  with  any  for- 
mer decision  of  ttils  court,  it  does  not  seem 
necessary  to  distinguish  the  case  at  bar  from 
the  cases  from  other  jurisdictions  cited  by  the 
majority  of  the  court  and  counsel,  as  sup- 
porting the  rhythmic  doctrine  that  "contracts 
unperformed,  optional  as  to-  one  of  the  par- 
ties, are  optional  as  to  both."  It  is  sufficient 
to  say  of  such  cases  that  in  none  of  them  do 
I  find  any  support  for  the  contention  that 
the  effect  of  a  surrender  clause  in  a  lease  ex- 
pressly agreed  upon  between  the  parties, 
which,  by  its  terms,  grants  the  lessee  the 
right  to  surrender,  and  for  which  privilege 


the  lessee  obligates  himself  to  pay  an  ade- 
quate Independent  consideration,  is  to  confer 
a  corresponding  right  upon  the  lessor  to  for- 
feit the.  lease  at  his  option,  without  any 
agreement  to  that  effect,  or  the  payment  or 
promise  of  payment  of  any  consideration 
whatever.  The  authorities,  it  seems  to  me, 
are  to  the  contrary.  Legg  t.  Benion,  Willes 
(Eng.)  43,  125  Com.  Pleas  Rep.  1047;  Brew- 
ster v.  Lanyon  Zinc  Co.,  supra;  Brown  v. 
Fowler,  supra;  note  to  Warehouse  Co.  v. 
Paper  Co.,  Ann.  Cas.  191 6B,  308. 

And  it  also  may  be  added  that  the  Talue 
as  authorities  of  the  cases  from  Louisiana, 
principally  relied  upon  by  counsel  for  plain- 
tiff In  error  upon  this  point,  will  be  greatly 
minimized  when  it  it  considered  that  in  that 
jurisdiction,  which  derives  its  jurisprudence 
from  the  ciril  law,  $1  is  not  considered  an 
adeqiute  consideration  to  support  a  contract. 
That  the  rule  as  herein  stated  in  cases 
wherein  the  consideration  is  deemed  to  be 
adequate  is  clearly  established  by  the  recent 
case  of  McClendon  v.  Busch-Kverett  Co.,  138 
La.  722,  70  South.  781. 

Being  unhindered  by  the  decisions  of  our 
own  court,  it  seems  to  me  that,  in  construing 
these  contracts,  It  would  be  more  consonant 
with  right  and  justice  and  sound  business 
principles  to  follow  the  familiar  trend  of  au- 
thority from  the  oth^r  great  oil  producing 
states  of  the  Union,  and  particularly  the  doc- 
trine approved  by  the  Supreme  Court  of  the 
United  States  and  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  the  federal  cir- 
cuit In  which  this  state  Is  situated.  Many 
of  the  operators  within  this  state  have  come 
from  states  where  the  surrender  clause  has 
been  sanctioned  by  law  for  the  past  half  cen- 
tury, and,  finding  the  same  to  be  the  rule  in 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  the  court  of  last  resort,  in  many  In- 
stances, for  this  jurisdiction  prior  to  state- 
hood, they  and  the  vast  number  of  citizens 
of  this  state  who  joined  them  In  the  develop- 
ment ot  the  oil  Industry  were  justified  In 
assuming  that  the  surrender  clause  would 
not  be  stricken  down  by  the  courts  ot  the 
state. 

The  following  cases  hold  that  the  presence 
of  a  surrender  clause  in  an  oil  and  gas  min- 
ing lease  does  not  render  it  void  and  subject 
to  cancellation  in  a  suit  in  equity:  Brown  v. 
Fowler,  65  Ohio  St.  507,  63  N.  B.  76;  Cen- 
tral OU,  eta,  Co.  T.  Eckert,  70  Ohio  St  127, 
71  N.  E.  281 ;  Poe  V.  Ulrey,  233  111.  66,  84  N. 
E.  46;  Pittsburgh  Vlt  Pav.  &  B.  B.  Co,  v. 
Bailey,  76  Kan.  42,  90  Pac.  803,  12  L.  R.  A. 
(N.  S.)  745 ;  New  American  Oil  &  Mln.  Co.  v. 
Troyer,  166  Ind.  402,  76  N.  B.  253,  77  N.  E. 
739 ;  Pyle  v.  Henderson,  66  W.  Va.  30,  63  S. 
K  762 ;  Lovett  v.  Eastern  Oil  Co.,  68  W.  Va. 
667,  70  S.  E.  707,  Ann.  Cas.  1912B,  360; 
Housslere-LatreUle  Oil  Co.  v.  J.  H.  Oil  Co., 
115  La.  107,  38  South.  932;  Brewster  v. 
Lanyon  Zinc  Co.,  140  Fed.  801,  72  C.  O.  A. 
213;    AUegheny  Oil  Co.  v.  Snyder,  106  Fed. 
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764,  45  C.  0.  A.  604;  Gnffey  y.  Smith,  287  U. 
&  101,  35  Sup.  Ct  626,  68  U  Ed.  856;  Cohn 
y.  dark,  160  Paa  467,  L.  R.  A.  1916B,  686. 

And  the  foUowiiij:  authoritlea  hold  that 
|1  Is  a  sufficient  cash  bonus  consideration 
to  bind  the  lessor  In  a  surrender  clause 
lease:  Guffey  y.  Smith,  237  V.  S.  101,  116, 
35  Sup.  Ct.  526,  59  Ij.  Ed.  866 ;  Brewster  y. 
Lianyon  Zinc  Co.,  140  Fed.  801,  72  O.  C.  A. 
218;  Allegheny  Oil  Co.  y.  Snyder,  106  Fed. 
764,  45  C.  O.  A.  604;  Pittsburg,  etc..  Brick 
Co.  y.  Bailey,  76  Kan.  42,  90  Pac.  803,  12  L. 
H.  A.  (N.  S.)  746;  Poe  y.  Ulrey,  233  lU.  66, 
84  N.  B.  46;  Watford  OQ  ft  Oas  Co.  y.  Ship- 
man,  233  ni.  9,  84  N.  E.  68,  122  Am.  St  Rep. 
144;  Central  Ohio  Nat  Oas  ft  Fuel  Co.  y. 
Eckert,  70  Ohio  St.  127,  71  N.  B.  281 ;  Brown 
y.  Fowler,  66  Ohio  St  607,  63  N.  B.  76 ;  Low- 
ther  OU  Co.  t.  Onffey,  62  W.  Va.  88,  43  S.  E. 
101;  Loyett  t.  Eastern  Oil  Co.,  68  W.  Va. 
667,  70  S.  B.  707,  Ann.  Cas.  1912B,  860; 
South  Penn  OU  Co.  y.  Snodgrass,  71  W.  Va. 
438,  78  S.  E.  861,  43  L.  R.  A.  (N.  S.)  848; 
Pyle  y.  Henderson,  66  W.  Va.  88,  68  S.  B. 
762;  OUlesple  y.  Fulton  OU  Co.,  236  IlL  188, 
86  N.  B.  219. 

The  next  assignment  of  error  which  would 
foUow  in  logical  order,  as  well  as  Importance, 
la  stated  by  counsel  in  effect  as  follows: 
There  was  detftnlt  in  payment  of  rentals  doe 
April  17,  1914,  whereupon  the  lessor,  as  he 
had  a  right  to  do,  declared  a  forfeiture  be- 
cause of  default  in  payment  This  assign- 
ment of  error  is  based  upon  the  assumption 
by  the  plaintiffs  in  error  that,  notwithstand- 
ing the  absence  of  a  forfeiture  clause,  a 
sUght  default  in  the  payment  of  the  rentals, 
as  provided  for  in  such  a  lease  contract,  au- 
thorizes the  lessor  to  declare  the  lease  for- 
feited. Frank  Oil  Co.  y.  Belleyiew  Oas  & 
OU  Co.,  28  Okl.  719,  118  Pac.  260,  48  L.  R.  A. 
(N.  S.)  487,  and  seyeral  other  Oklahoma  cas- 
es, are  cited  in  support  of  this  doctrine.  I 
have  heretofore  pointed  out  some  of  the  dis- 
tinctions between  "unless"  and  "or"  leases, 
and  that  It  was  an  "unless"  lease  which,  by 
its  terms,  became  nuU  and  yoid  If  delay  mon- 
ey was  not  paid  In  advance,  that  was  under 
discussion  In  the  Frank  OU  Co.  Case,  whilst 
the  contract  in  the  <»se  at  bar  is  au  "or" 
lease,  which  contains  no  forfeiture  clause, 
nor  provision  which  expressly  or  impUedly 
provides  that  time  is  of  the  essence  of  the 
contract.  By  express  statute  (section  968, 
Bev.  Laws  1010),  in  this  Jurisdiction,  "time 
is  never  considered  as  of  the  essence  of  a 
contract,  unless  by  its  terms  expressly  so 
provided."  Snyder  v.  Stribllng,  18  OkL  168, 
89  Pac.  222 ;  Standard  Lbf.  Co.  v.  MiUer,  21 
Okl.  617,  96  Pac  761 ;  Edwards  v.  lola  Oas 
Co.,  65  Kan.  362,  68  Pac.  350. 

It  is  true  that  mining  and  oil  leases  often 
contain  provisions  for  a  forfeiture  in  case 
of  cessation  of  the  work  in  the  development 
of  the  lands,  and  such  provisions  in  proper 
cases  the  courts  have  unhesitatingly  en- 
forced.    18  Am.  and  Eng.   Enc.  Law,  872. 


But  In  the  absence  of  a  forfeiture  clause, 
the  common-law  rule  is  weU  settled  that  a 
breach  by  the  lessee  of  his  covenants  or 
agreements  in  the  lease  does  not  work  a  for- 
feiture of  the  term.  18  Am.  and  Eng.  Ena 
Law,  369. 

The  foUowing  cases  support  the  doctrine 
that,  in  the  absence  of  an  express  forfeiture 
clause  in  an  "or"  lease,  there  can  be  no  for- 
feiture for  nonpayment  of  rentals:  Reserve 
Gas  Co.  V.  Carbon  Mfg.  Co.,  72  W.  Va.  757, 
78  S.  E.  1002 ;  Thompson  v.  Christie,  188  Pa. 
230,  20  AtL  934,  11  L.  R.  A.  236;  MarshaU 
y.  Forest  OU  Co.,  198  Pa.  83,  47  Aa  827; 
Rose  y.  Lanyon  Zinc  Co.,  68  Kan.  126,  74 
Pac  626 ;  Davis  v.  Chautauqua  O.  &  O.  Co., 
78  Kan.  87, 96  Pac.  47 ;  Castle  Brook  Carbon 
Co.  v.  Ferrell  (W.  Va.)  86  S.  E.  644;  Ben- 
nett v.  Glaspell,  16  N.  D.  239,  107  N.  W,  45; 
27  Cyc.  716;  Gale  v.  OU  Run  Petroleum  Co., 
6  W.  Va.  200. 

counsel  seek  to  avoid  the  force  of  these 
decisions  and  the  general  rule  governing  for- 
feitures by  the  application  of  the  rule  of  con- 
struction hereinbefore  adverted  to  which  they 
state  as  follows: 

"Forfeiture  of  anch  a  lease  Is  favored.  The 
lease  must  be  construed  strictly  in  favor  of  the 
lessor  and  against  the  lessee  and  his  assigns." 

The  application  of  this  doctrine  to  oU  and 
gas  leases  is  based  upon  the  theory  that  be- 
cause of  the  peculiar  character  of  oil  and  gas 
as  property,  and  the  violent  fluctuations  in 
the  value  of  lands  and  leaseholds  Incident  to 
the  discovery  of  these  substances,  the  courts 
have  placed  contracts  of  this  kind  in  a  class 
by  themselves,  and,  in  the  light  of  the  known 
character  of  the  business  of  oU  mining,  con- 
strue them  most  strictly  against  the  lessee,  - 
and  favorably  to  the  lessor. 

Without  questioning  the  soundness  or  Jus- 
tice of  this  doctrine,  it  is  stlU  but  a  rule  of 
construction  to  be  Invoked  only  for  the  pur- 
pose of  aiding  the  court  in  determining  the 
Intention  of  the  parties  when  the  contract 
under  consideration  Is  not  free  from  ambigu- 
ity.   Section  949,  Rev.  Laws  1810,  provides: 

"When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained  from 
the  writing  alone,  if  possible,  subject,  however, 
to  the  other  provisions  of  this  article. ' 

Here  the  contract  upon  its  face  is  clear  and 
unambiguous.  The  parties  to  it  have  not 
seen  fit  to  Incorporate  a  forfeiture  clause,  or 
words  equivalent  to  a  forfeiture  clause,  into 
its  terms,  and  I  find  no  Justification  for  writ- 
ing one  into  it  in  any  proper  application  of 
the  canon  of  construction  invoked.  Moreover, 
the  instant  case  has  developed  into  a  contro- 
versy between  two  distinct  groups  of  claim- 
ants, each  deriving  its  interest  from  a  com- 
mon lessor,  who  has  parted  with  his  own  in- 
terest and  therefore  the  reason  for  the  rule 
that  the  lease  must  be  construed  strictly  in 
favor  of  the  lessor  and  against  the  lessee  has 
wholly  faUed. 

Having  reached  the  conclusion  that  there 
was  and  could  have  been  n»  forfeiture  of  the 
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lease  at  tbe  option  of  the  lessors  for  default 
In  the  payment  of  rentals  In  strict  coufoAnlty 
with  its  terms,  the  next  ^estlon  vhich  pre- 
sents Itself  l8  whether  there  was  an  abandon- 
ment  of  tbe  lease  by  any  of  the  first  group 
of  lessees.  Generally,  whether  a  contract 
Is  abandoned  Is  a  question  of  fact  to  be  de- 
termined by  tbe  court  or  Jury  from  all  tbe 
facts  and  circumstances  of  the  particular 
case.  Martin  y.  Spauldlng  et  al.,  40  Okl.  191, 
137  Pac.  882. 

In  Garrett  T.  South. Penn  Oil  Co.,  66  W.  Va. 
696,  66  S.  E.  745,  the  Supreme  Court  of  Ap- 
peals of  West  Virginia  pointed  out  the  dis- 
tinction between  "abandonment"  and  "for- 
feiture" as  follows: 

"'Abandonment'  •  •  •  rests  upon  the 
intention  of  the  lessee  to  reUnqulsh  tbe  prem- 
ises, and  is  therefore  a  que^on  of  fact  for  tbe 
jury;  while  a  'forfeiture'  does  not  rest  upon 
an  intent  to  release  the  premises,  but  is  an  en- 
forced release.  •  •  •  whether  or  not  a  lease 
has  been  abandoned  is  a  matter  of  defense,  and 
need  not  be  negatived  by  the  plaintiff  in  an  ac- 
tion for  the  rent." 

Again,  in  Smith  v.  Boot,  66  W.  Va.  638, 
66  S.  E.  1007,  30  L.  R.  A.  (N.  S.)  176,  tbe 
Supreme  Court  of  Appeals  of  West  Virginia 
sald: 

"A  lessee  may  abandon  the  premises  notwith- 
standing there  is  no  forfeiture  clause.  Hlg  fail- 
ure to  pay  the  cash  rentals  stipulated  in  the 
contract  may  not  alone  be  sufficient  to  prove 
abandonment :  but  his  failure  to  pay,  taken  in 
connection  with  other  facts  and  circumstances 
evincing  a  clear  intention  to  abandon  the  enter- 
prise, coupled  with  the  fact  that  no  operations 
were  ever  befnin  upon  the  land,  is  sufficient  to 
prove   relinquishment  of  lessee's  right" 

In  that  case  tbe  lessees  bad  drilled  no  well 
and  bad  defaulted  In  the  payment  of  five 
quarterly  rentals;  also,  they  bad  drilled  on 
tbe  adjoining  tract,  became  insolvent,  and 
gone  out  of  business.  All  these  facts  were 
held  to  constitute  abandonment 

In  Phillips  V.  Hamilton,  17  Wyo.  41,  95 
Pac.  846,  the  court  held  that: 

"In  determining  whether  one  has  abandoned 
his  property  or  ngbts,  the  intention  is  a  para- 
mount subject  of  inquiry,  as  there  can  be  no 
abandonment  without  an  intention  to  do  so,  and 
where  plaintiff  leased  certain  land  to  defendant 
for  the  purpose  of  boring  for  oil  and  gas,  opera- 
tions to  be  commenced  within  a  year,  and  opera- 
tions were  begun  within  that  time  and  the  well 
drilled,  and  some  seven  months  after  drilling 
the  first  well  the  lessee  returned  to  erect  another 
rig  and  drill  another  well  when  plaintiff  revoked 
the  lease,  there  was  no  intention  by  tbe  lessee 
to  abandon  the  lease." 

Archer  on  Oil  and  Gas,  p.  501,  says: 

"To  constitute  abandonment  by  the  lessee  of 
a  lease  for  oil  and  gas  purposes  there  must  be 
both  an  intention  to  abandon  and  an  actual 
relinquishment  of  the  leased  premises." 

In  Fisher  v.  Crescent  Oil  Co.,  178  8.  W. 
008,  the  Court  of  Civil  Appeals  of  Texas  said: 

"  'Abandonment'  is  the  relinquishment  of  ^ 
right.  If  the  owner  sees  proper,  he  may  so 
abandon  and  evidence  bis  intention  by  any  act 
legally  sufficient  to  vest  or  divest  the  ownership. 
PhilliKK  V.  Wntkins,  etc.,  90  Tex.  195,  38  S.  W. 
270-2740),  470.    a%e  existence  of  tite  intent 


to  waive  or  abandon  the  right  on  the  land  was 
a  question  of  fact  for  the  court  trying  the  same, 
and,  if  the  facts  would  authorize  the  conclusion 
that  there  was  no  such  intention,  we  would 
not  be  warranted  in  setting  aside  the  judgment. 
Itailway  v.  Hendricin,  49  Tex.  Civ.  App.  314, 
108  S.  W.  748,  749;  Buffalo  Zinc,  etc.,  Co.  v. 
Crump,  70  Ark.  525,  69  S.  W.  572,  91  Am.  St 
Hep.  Si." 

In  McMUlUi  V.  Titus,  222  Pa.  511,  72  AtL 
244,  tbe  Pennsylvania  Supreme  Court  said : 

"Abandonment  ordinarily  is  a  question  of  fact 
to  be  determined  by  the  jury  under  all  the  cir- 
cumstances of  the  case." 

It  Is  true  that  tbe  nonpayment  of  tbe  ren- 
tals under  an  "unless"  lease  may  well  be 
found  to  constitute  an  abandonment,  in  tbe 
absence  of  circumstances  tending  to  show  a 
contrary  Intention.  If  tbe  failure  to  pay  la 
voluntary,  and  not  caused  by  some  accident, 
mishap,  or  mistake,  then,  under  tbe  "unless" 
lease,  tbe  presumption  Is  that  tlie  lessee  chose 
that  method  of  surrendering  tbe  lease.  But, 
in  this  case,  the  evidence  shows  almost  with- 
out dispute,  and  tbe  trial  court  found,  that 
the  original  lessees  neither  Intended  to  aban- 
don tbe  lease  on  tbe  80  acres,  nor  tbe  Camer- 
on and  Wilson  240  acres. 

At  tbls  point,  it  may  bo  well  to  observe 
that  every  Issue  of  fact,  where  an  issue  of 
fact  was  Joined  by  tbe  evidence,  necessary 
to  sustain  tbe  Judgment  rendered  below,  has 
been  settled  in  favor  of  the  defendants  in  er- 
ror by  the  findings  of  fact  of  tbe  trial  court. 

In  such  circumstances,  not  finding  the  find- 
ings of  fact  made  by  tbe  trial  court  to  be 
clearly  against  the  weight  of  the  evidence, 
the  court  Is  not  at  liberty  to  disturb  them. 

The  only  remaining  assignment  of  error 
which  I  deem  It  necessary  to  notice  Is  stat- 
ed by  counsel  in  their  brief  as  follows: 

"Development  which  Buhl  expected  to  be 
made  tinder  the  terms  of  his  lease  was  the  real 
consideration  for  the  contract.  Wilson  and 
Cameron  held  the  contract  in  a  speculative  ven- 
ture, without  development,  and  there  was  there- 
fore no  consideration  for  the  contract" 

Whether  tbe  lease  was  nnfalr  and  inequi- 
table must  be  determined  in  view  of  tbe  cir- 
cumstances in  which  it  was  given,  which  will 
be  found  quite  fully  set  out  elsewhere  in  this 
opinion;  In  my  Judgment,  tbe  consideration 
for  the  lease,  viz.,  ^1  paid  to  the  lessors  and 
the  covenants  and  agreements  of  the  lessee, 
cannot,  in  view  of  the  evidence,  be  said  to 
be  unreasonable.  An  examination  of  many  of 
the  cases  and  authorities  hereinbefore  cited 
will  show  that  similar  leases,  resting  upon 
like  consideration,  have  been  uniformly  sus- 
tained by  courts  of  the  highest  respectability. 

Tbe  lease  upon  its  face  discloses  a  suf- 
ficient consideration  to  support  such  a  con- 
tract, and  In  clear  and  unambiguous  terms 
declares  that  it  "shall  remain  in  full  force 
for  tbe  term  of  ten  years  from  this  date,  and 
as  long  thereafter  as  oil  or  gas,  or  either  of 
them,  is  produced  therefrom  by  tbe  party  of 
tbe  second  part,  his  heirs,  successors  or  as- 
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signs."  The  Intention  of  tbe  parties  being 
clear,  no  good  reason  appears  why  their  con- 
tract should  not  be  given  effect  In  accordance 
with  Its  terms.  The  authorities  seem  to  be 
quite  uniform  to  the  effect  that  a  lease  for 
a  specified  term,  "and  as  long  thereafter  as 
oil  or  gas,  or  either  of  them,  is  produced," 
is  not  only  a  lease  for  the  spedfled  period, 
but  beyond  it,  provided  the  lessee  finds  and 
produces  oil  during  the  period  named.  Mc- 
Graw  Oil  &  Gas  Co.  v.  Kennedy,  60  W.  Va. 
59S,  64  S.  E.  1027,  28  L..  R.  A.  (N.  S.)  059; 
SouOi  Penn  Oil  Go.  v.  Snodgrass,  71  W.  Va. 
438,  76  S.  B.  961,  43  L.  R.  A.  (N.  S.)  848; 
Brown  t.  Fowler,  66  Ohio  St  607,  68  N.  B. 
76;  Toung  r.  Forest  OU  Co.,  194  Pa.  243,  46 
Atl.  121 ;  Chaney  t.  Ohio  &  I.  OU  Co.,  32  Ind. 
App.  193,  69  N.  B.  477;  Eaton  ▼.  Allegany 
Gas  Co.,  122  N.  T.  416,  25  N.  B.  981 ;  DlcUey 
v.  Coffeyrllle  Vlt  B.  &  T.  Co.,  69  Kan.  106, 
76  Pac.  388;  Lowther  Oil  Co.  v.  Gufley,  62 
W.  Va.  88,  48  S.  B.  101;  Tucker  v.  Watts, 
26  Ohio  Clr.  Ct.  R.  320;  Thornton  on  Oil  & 
Gas,  $§  134,  135;  Graves  v.  Gas  Co.,  83  Iowa, 
714,  50  N.  W.  283;  Whiteman  v.  Gas  Co.,  139 
Pa.  492,  20  Atl.  1062;  Xenla  Real  Estate  Co. 
v.  Slacy,  147  Ind.  568,  47  N.  B.  147. 

If  there  is  one  thing  more  than  another 
which  would  tend  to  add  stability  to  the  oil 
and  gas  business,  and  a  sense  of  security  to 
those  entering  into  oil  and  gas  leases  and 
contracts,  it  would  be  strict  adherence  to  the 
salutary  rule  that  men  of  full  age  and  compe- 
tent understanding  shall  be  allowed  the  ut- 
most liberty  of  contracting  with  each  other, 
and  that  their  contracts,  when  entered  into 
freely  and  voluntarily,  shall  be  held  sacred, 
and  shall  be  enforced  by  oourts  of  Justice  in 
strict  accordance  with  their  plain  terms.  The 
statute  (section  946,  Rev.  Laws  1910),  as  well 
as  the  rules  of  construction,  enjoin  that: 

"A  contract  must  be  so  interpreted  as  to  ^ve 
effect  to  the  mutual  Intention  of  the  parties, 
as  it  existed  at  the  time  of  contracting,  so  tar 
as  the  same  Is  ascertainable  and  lawfiJ." 

There  are  many  elements  of  hazard  and 
uncertainty  for  the  operator,  which  natural- 
ly inhere  in  the  business  of  exploring  for 
oil  and  gas  in  undeveloped  territory;  but, 
if  the  foregoing  fundamental  rules  are  strict- 
ly observed  by  the  parties  to  M  and  gas  con- 
tracts and  the  courts,  it  seems  to  me  this 
element  of  uncertainty  would  not  be  carried 
into  the  contracts  or  leases  necessary  to  car- 
ry on  this  important  brandi  of  tlie  great  oil 
Industry. 

From  an  examination  of  the  entire  record, 
I  am  convinced  that  the  trial  court  0(H:rectly 
found  the  facts,  where  Issues  of  fact  were 
Joined  by  the  evidence,  deduced  therefrom 
proper  conclusions  of  law,  and  on  the  whole 
decided  the  case  in  accordance  with  right 
and  Justice. 

I  am  authorized  to  state  tliat  Mr.  Justice 
THACKER  Joins  me  in  this  dissenting  opin- 
ion. 


BOARD   OF   COM'RS   OF  MUSKOGEE 

COUNTY  et  aL  v.  DUDDIKG. 

(No.    8553.) 

(Supreme  Court  of  Oklahoma.    Sept  26,  1916.) 

(SyUabut  by  the  Court.) 
InjDNCnOK    ^=s»16— COUNIT    OoiUIXSSIONSBa 

— Equitable    Jdbisdiction  —  KEiiEoz     at 

Law. 
By  section  1,  c.  117^  Session  Lews  1916, 
p.  205,  any  perscm  a«gneved  at  the  action  of 
the  board  of  county  commissioners  in  allowing 
and  ordering  paid  any  claim  against  the  coun- 
ty, may  appeal  from  the  decision  of  the  county 
commissioners  to  the  district  court  upon  filing  a 
bond  aa  therein  required;  and  such  remedy  is 
plain,  speedy,  and  adequate,  and  equitable  re- 
lief by  Injunction  against  the  apprehended  ac- 
tion of  the  commissioners  in  the  premises  can- 
not be  had. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  I>ig.  1 15;  Dec.  Dig.  <S=9l6.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Muskogee  Coun- 
ty; W.  H.  Brown,  Judge. 

Action  by  J.  R.  Duddlng  against  the  Board 
of  County  Commissioners  of  Muskogee  Coun- 
ty and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  B«versed  and  re- 
manded. 

Fred  P.  Branson,  Co.  Atty.,  W.  W.  Noffslng- 
er,  and  Y.  P.  Broome,  all  of  Muskogee,  for 
plaintiffs  in  error.  Gibson  &  Hull,  Ruther- 
ford &  Cosgrove,  and  S.  H.  Lattlmore,  all  of 
Muskogee,  for  defendant  lu  error. 

BLEAKMORE.  C.  In  Muskogee  county 
there  is  no  courthouse  erected  by  the  county. 
In  August,  1912,  the  board  of  county  commis- 
sioners entered  into  a  lease  contract  with  the 
Courthouse  Building  Company  for  the  use  of 
five  upper  floors  of  a  certain  eight-story 
building  for  ootirthouse  purposes,  for  a  term 
of  ten  years,  at  an  annual  rental  of  $18,000. 
The  Judges  using  the  courtrooms  provided  for 
by  the  terms  of  the  contract,  approved  the 
same;  and  the  county  has  since  occupied 
these  quarters.  Such  rental  was  paid  for  the 
two  succeeding  years.  In  March,  1915,  the 
county  comml^onera  notified  the  Courthouse 
Building  Company,  and  the  owners  of  at  least 
one  other  building  in  the  city  of  Muskogee, 
to  submit  bids  for  the  furnishing  of  quarters 
for  courthouse  purposes  for  the  ensuing  fiscal 
year;  and  pursuant  to  negotiations  respon- 
sive to  such  notice,  the  Courthouse  Building 
Company  let  the  same  fire  floors  of  its  build- 
ing to  the  county  for  that  year  at  a  rental  of 
$15,000.  In  March,  1916,  similar  notices  were 
given  by  the  commissioners  to  the  Courthouse 
Building  Company  and  to  the  owners  of  the 
Metropolitan  building.  The  owners  of  the 
last-mentioned  building  thereupon  offered  to 
let  the  flve  upper  stories  of  their  building 
and  certain  other  space,  to  be  used  for  the 
various  courtrooms,  to  the  county  for  court- 
house purposes  for  the  fiscal  year  beginning 
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July  1,  1916,  at  a  renUl  of  $11,000.  Tbe 
CourthouBe  Building  Ck>mpany  harlng  Ignor- 
ed the  notice  received  by  It,  the  county  com- 
missioners, on  May  2,  1916,  entered  into  a 
contract  with  tbe  owners  of  the  Metropolitan 
building  In  accordance  with  the  terms  of 
their  offer.  On  May  31,  1916,  the  Judge  of 
the  superior  court  of  Muskogee  county  ad- 
vised the  county  commissioners  that  he  had 
examined  the  plana  of  that  portion  of  the 
Metropolitan  building  to  be  used  for  court- 
rooms as  contemplated  by  such  contract,  and 
also  the  building  itself,  and  was  convinced 
that  suitable  courtrooms  could  not  be  pro- 
vided for  the  various  courts;  that  he  had 
learned  that  tbe  present  quarters  could  be 
secured  for  only  $1,000  more  than  the  rental 
of  the  proposed  quarters  in  the  Metropolitan 
building;  that  the  employes  in  the  present 
location  would  in  his  Judgment  save  more 
than  $1,000  in  efficiency,  to  say  nothing  of 
the  taconvenlence  and  cost  of  moving,  et 
cetera,  and  stated  that  he  waa  unable  to 
approve  the  contract 

On  May  24,  1916,  the  Courthouse  Building 
Company  having  learned  of  the  execution  of 
tbe  contract  between  the  commlasioners  and 
the  owners  of  the  Metropolitan  building,  filed 
with  tbe  county  clerk  its  offer  to  let  that  por- 
tion of  its  building  occupied  by  the  county 
at  a  rental  of  $12,000  for  tbe  following  fiscal 
year. 

On  June  5,  1016,  the  commissioners,  per- 
haps without  knowledge  of  the  offer  of  tbe 
Courthouse  Building  Company,  but  In  any 
event  without  regard  thereto,  entered  into 
what  is  termed  a  supplemental  contract  with 
the  owners  of  tbe  Metropolitan  building,  by 
the  terms  of  which  it  was  agreed  that  if  the 
Judges  of  the  various  courts  were  not  satia- 
fled  with  the  courtrooms  after  tbe  same  were 
completed  and  arranged  as  provided  in  the 
original  agreement,  and  declined  to  approve 
tbe  same,  the  county  should  pay  $9,000  for 
that  portion  of  the  building  to  be  used  as 
quarters  for  other  officials. 

Tbe  courtrooms  in  tbe  Metropolitan  build- 
ing not  being  completed  and  ready  for  occu- 
pancy were  not  submitted  for  inspection  to 
tbe  various  Judges  presiding  over  the  courts 
for  whose  use  they  were  contemplated,  nor 
was  tbe  contract  therefor  submitted  to  them 
for  approval.  But,  on  June  20,  1916,  J.  R. 
Dndding,  a  resident  taxpayer  of  Muskogee 
county,  commenced  this  action  against  the 
board  of  county  commissioners,  seeking  to 
enjoin  tbe  removal  of  tbe  county  property 
and  offices  from  their  present  location  to  tbe 
Metropolitan  building. 

On  July  10,  1916,  upon  a  bearing,  defend- 
ants were  enjoined  from  removing  or  causing 
to  be  removed  any  of  the  offices  of  the  coun- 
ty officials,  and  the  furniture,  fixtures,  boolcs, 
and  records  of  the  county  to  tbe  Metropolitan 
building  until  the  further  order  of  the  court, 
and  from  this  order  defendants  have  appeal- 
ed.    Evidence  of  tbe  comparative  suitable- 


ness of  tbe  two  buildings  for  oourtbeuse  pur- 
poses was  excluded  by  the  trial  court 

It  is  contended  by  the  plaintiff  that  the 
contract  with  tbe  owners  of  the  Metropolitan 
building  was  fraudulently,  arbitrarily  and 
capriciously  entered  into  by  tbe  board  of 
county  commissioners. 

The  evidence  disclosed  that  the  space  In 
the  Metropolitan  building  intended  for  use 
as  courtrooms  under  such  contract  was  from 
37  to  43  per  cent  of 'the  entire  space  provided 
for  all  purposes;  and  it  is  argued  that  the 
division  of  tbe  rental  under  tbe  supplemental 
contract— f 2,000  for  the  courtrooms  and  $9,- 
000  for  the  remainder — is  so  palpably  dispro- 
portionate as  to  constitute  fraud  on  its  face, 
and  that  siicb  unequal  division  was  made  for 
the  express  purpose  of  depriving  tbe  Judges 
of  tbe  various  courts  of  tbe  free  exercise 
of  Independent  Judgment  and  discretion  in 
tbe  approval  or  rejection  of  tbe  quarters  pro- 
vided for  their  courtrooms  under  tbe  terms 
of  such  contract 

Plaintiff  below  in  bis  brief  says: 

"Unless  prevented  by  this  injunction,  these 
plaintiSs  in  error,  with  the  exception,  perhaps, 
of  Mr.  Strahom,  will  proceed  to  move  into  the 
Metropolitan  building  the  county  offices,  includ- 
ing, unless  prevented  by  other  iiLJunctlon  pro- 
ceedings, the  office  of  the  court  clerk,  with  all 
the  records,  papers  and  furniture  of  the  courts ; 
and  under  such  circumstances  we  could  not  rea- 
sonably expect  our  judges  to  feel  free  to  exer- 
cise that  independence  of  choice  and  actitm 
which  has  been  a  tradition  of  the  American 
judiciary  and  the  sacred  preservation  of  which 
every  interest  of  the  public  demands.  It  means, 
further,  that  if  the  courts  shall  refuse  to  bow 
in  submission  to  the  arbitrary  will  of  these 
commissioners  aod  shall  exercise  their  right  to 
choose  their  own  quarters  there  will  be  forced 
upon  this  defendant  in  error  and  the  other  tax- 
payers of  Muskogee  county,  the  burden  of  a 
double  and  greatly  increased  rental,  due  to  the 
arbitrary,  capricious  and  fraudulent  action  of 
these  commissioners  in  making  the  rental  con- 
tracts they  have." 

By  tbe  statute  It  Is  provided  (section  1617, 
Bevlaed  Laws  of  1910): 

"In  any  county  where  there  la  no  courthouse 
or  jail  erected  by  the  county,  or  where  those 
erected  have  not  snfBcient  capacity,  it  shall 
be  the  duty  of  the  board  of  county  commission- 
ers to  provide  for  courtroom,  jaU,  and  offices 
for  the  following  named  officers:  Sheriff,  treas- 
urer, register  of  deeds,  district  clerk,  county 
clerk,  county  attorney,  superintendent  of  public 
schools  and  county  judge,  to  be  furnished  by 
the  county  in  a  suitable  building  or  buildings, 
for  the  lowest  rent  to  be  obtained  at  the  county 
seat,  or  to  secure  and  occupy  suitable  rooms 
at  a  free  rent  within  the  limits  of  the  county 
seat  or  any  of  the  additions  thereto,  until  such 
county  builds  a  courthouse.  They  shall  also 
provide  the  courts  appointed  to  be  held  therein, 
with  attendants,  fuel,  lights  and  stationery, 
suitable  and  sufficient  for  the  transaction  of 
their  business.  If  the  commissioners  neglect, 
the  court  may  order  the  sheriff  to  make  such 
necessary  provision,  and  the  expenses  incurred 
by  him  in  carrying  the  order  into  effect,  when 
certified  by  the  court,  shall  be  a  county  charge. 

"Section  1618.  The  power  to  rent  courtrooms 
shall  only  extend  to  such  rooms  as  the  court 
using  the  same  may  approve." 

It  is  contended  by  tbe  defendant:  (1)  That 
tbe  plaintiff  below  is  not  tbe  real  party  in 
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Interest ;  (2)  that  the  plaintiff  Is  not  en- 
titled to  relief  by  injunction.  Howeyer  laud- 
able the  interest  manifested  by  the  plaintiff 
in  the  matter  may  be,  our  vl6wa  are  not  in 
harmony  with  the  propoeltlon  adyanced  by 
him,  namely,  that  he  as  a  taxpayer  may  in- 
yoke  the  Jurisdiction  of  a  coort  of  equity  to 
relleye  the  Judges  from  the  alleged  possible 
baleful  effects  consequent  upon  the  exercise 
of  statutory  authority,  lest  their  discretion 
be  subyerted,  and  their  actions  coerced  by 
the  artful  designs  of  a  board  of  Machiayellan 
commissioners. 

It  is  dear  that  the  only  possible  interest 
plaintiff,  as  a  taxpayer,  could  have  in  the  re- 
moval of  county  property  and  offices  from 
one  building  in  the  city  of  Muskogee  to  an- 
other, is  in  the  increased  amount  of  taxes 
to  which  it  Is  alleged  his  property  would  be 
subjected  by  reason  of  the  payment  of  a 
greater  rental. 

It  is  obvious,  that  the  county  commission- 
ers were  acting  within  the  scope  of  their 
authority  and  performing  a  duty  intrusted 
to  them  by  statute  in  providing  quarters  for 
the  use  of  the  county  officials.  The  law 
vested  in  them  the  discretionary  power  to 
select  such  quarters  at  the  lowest  rent  to 
be  obtained ;  and  this,  it  appears,  they  have 
attempted  to  do. 

If,  however,  the  contention  of  the  plaintiff 
is  correct,  and  it  may  be  reasonably  appre- 
hended that  the  board  of  county  commission- 
ers will  audit  and  allow  claims  for  an  ex- 
cessive rental,  the  plaintiff  has  an  adequate 
remedy  at  law,  under  the  provisions  of  sec- 
tion 1,  c.  117,  Session  Laws  1915,  which  pro- 
vides: 

"From  all  decisions  of  the  board  of  commis- 
sioners, upon  matters  properly  before  them, 
there  shall  be  allowed  an  appeal  to  the  district 
court  by  nny  persons  aggneved,  including  the 
county  by  its  county  attorney,  upon  filing  a  bond 
with  sufficient  penalty,  and  one  or  more  sure- 
ties to  be  approved  bv  the  connty  dcrk,  condi- 
tioned that  the  appellant  will  prosecute  his  or 
her  appeal  without  delay,  and  pay  all  cost  that 
he  or  she  may  be  adjudged  to  pay  in  the  said 
district  court  ;'8aid  bond  shall  be  executed  to  the 
county,  and  may  be  sued  io  the  name  of  the 
eoun<7  upon  breach  of  any  condition  therein: 
Provided,  that  the  county  attorney,  upon  the 
written  demand  of  at  least  fifteen  (15)  freehold- 
ers of  the  county,  shall  take  an  app«Bl  from  any 
action  of  the  board  of  county  commissioners 
when  said  action  relates  to  the  interests  or  af- 
fairs of  the  county  at  large  or  any  portion  there- 
of, in  the  name  of  the  county,  when  he  deems 
it  to  the  Interest  of  the  county  so  to  do ;  and  in 
such  case  no  bond  shall  be  required  or  given  and 
upon  serving  the  notice  provided  for  in  the  next 
section  the  county  clerk  shall  proceed  the  same 
as  if  a  bond  had  been  filed." 

In  BladE  et  al.  v.  Oelssler  et  al.,  159  Pac. 
1124,  case  No.  8421  (not  yet  officially  reported), 
a  suit  by  a  taxpayer  seeing  to  enjoin  the 
connty  commissioners,  members  of  the  excise 
board,'  county  assessor,  county  treasurer,  and 
connty  registrar  from  the  performance  of 
certain  acts  devolved  upon  them  by  the  reg- 
istration law,  wherein  It  was  alleged  that 
unless  restrained  the  defendants  would  al- 


low and  pay  out  laifre  sums  of  mone/  upon 
the  order  of  the  registrar  for  supplies  tar- 
nished upon  bis.  order,  for  carrying  Into  ef- 
fect the  provisions  of  the  act,  and  would 
incur  ad^tional  expense  and  let  other  con- 
tracts for  supplies,  and  that  the  county  ex- 
cise board  would  Include  the  same  In  the  es- 
timate for  taxes  of  the  county,  which  taxes 
would  be  collected  by  the  county  treasuriSt, 
all  without  authority  of  law,  et  cetera,  it  was 
held: 

"Should  claims  for  said  alleged  illegal  expens- 
es be  presented  to  and  allowed  b^  the  board  of 
county  commissioners,  the  plaintiff  would  have 
an  adequate  remedy  m  the  premises  by  an  ap- 
peal from  the  action  of  the  board  to  the  district' 
court,  upon  giving  bond  as  required  by  section 
1,  c.  117,  Session  Laws  1915,  p.  205,  amending 
section  1640,  Revised  Laws  1910.  Having  a 
complete  and  adequate  remedy  at  law  under  this 
section,  plaintiff  was  not  entitled  to  relief  by 
Injunction  against  any  apprehended  action  of 
the  board  of  county  commissioneTS  in  the  allow- 
ance of  said  daims.  Smith  et  al.  v.  Board  of 
Com'rs,  26  Okl.  819,  110  Pac  669:  Fast  et  al. 
V.  Rogers,. SO  Okl.  289,  119  Pac.  241;  Garvin 
County  V.  Lindsay  Bridge  Co.,  32  OkL  784,  124 
Pac.  324;  Turner  et  al.  v.  City  of  Ardmore  et 
al.,  41  OkL  660  [130  Pac.  1156]." 

It  is  nnnecessary  to  advert  to  other  phases 
of  the  case  presented  by  the  briefs.  The 
question  of  the  enforceability  of  the  contract 
between  the  county  commissioners  and  the 
owners  of  the  Metropolitan  building  is  not 
properly  determinable  in  the  case  before  us. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


KTTKA  v.  WEBER  COUNTT. 

(No.  2846.) 

(Supreme  Court  of  Utah.     Sept  27,  1916.) 

1.  District  and  Prosectjtino  Attobnetb  ®=» 
7(2)— Rkpkesentativb    of   Oountt— EhXPEN- 

DITUBES  —  EXPEHT  'WlTNESa  —  "COUNTT  AT- 
TOBNBY." 

Comp.  Laws  1907,  {  538,  provides  that 
county  diarges  shall  include  the  necessary  ex-  - 
penses  of  the  county  attorney  incurred  in  crim- 
inal  cases  arising  in  the  county  and  all  other  ex- 
penses necessarily  Incurred  by  him  in  the  prose- 
cution of  criminal  cases.  Thereafter  Comp. 
Laws  1907,  {{  2445x7,  2446x8,  created  the  office 
of  district  attorney  and  provided  that  all  the 
duties  as  public  prosecutor,  devolving  upon  coun- 
ty attorneys,  should  be  discharged  by  the  district 
attorney,  without  changing  the  provision  as  to 
county  charges.  HM,  that  the  words  "county 
attorney"  mean  public  prosecutor,  and  the  dis- 
trict attorney,  having  become  public  prosecutor, 
was  authorized  to  incur  necessary  expenses  in 
the  prosecution  of  criminal  cases  In  the  district 
court,  and  to  make  them  connty  charges. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {  34;  Dec. 
Dig.  <e=»7(2). 

For  other  definitions,  see  'Words  and  Phrases, 
First  and  Second  Series,  County  Attorney.] 

2.  Counties  «=»223— Bvidewo*  *=»245— Cbim- 
INAL    Pkosecution— Expenses— Action. 

In  an  action  against  a  county  to  recover  for 
plaintiff's  services  as  a  handwriting  expert,  ren- 
dered at  the  request  of  the  district  attorney  in 
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a  criminal  case,  evidence  as  to  what  the  chair- 
man of  the  county  board,  ontside  of  board  meet- 
ings said  to  the  district  attorney  or  to  the  coun- 
ty attorney  was  inadmissible  as  his  extrajudicial 
statement,  and  was  not  binding  on  the  board  or 
the  county,  and  evidence  as  to  what  ^e  county 
attorney  told  the  district  attorney  was  also  in- 
admissible; but  evidence  that  the  board  itself 
approved  or  ratified  the  plaintiff's  employment 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  U  360-362 ;  Dec.  Dig.  «=»223 ;  Evi- 
dence, Cent.  Dig.  {{  037-944;  DecDig.  «=»245.] 

3.  DiSTBICT  AND  PSOSECUTmO  AtTOBNETS  ^=> 

7(2)— ExPBNDiTCBEa — Ratification. 
Where  a  county  board  in  the  first  instance 
could  have  authorized  the  employment  of  a 
handwriting  expert  in  a  criminal  case,  and  could 
have  agreed  to  pay  him  reasonable  compensation, 
It  might  ratify,  in  whole  or  in  part,  an  arrange- 
ment between  the  district  attorney  and  the  ex- 
pert as  to  the  expert's  services  and  compensation. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Gent.  Dig.  i  34;  Dec. 
Dig.  <8=>7(2).] 

4.  Tbial  «=3l68— Motion  roa  Dibected  Vim- 
DicT— Grounds. 

There  was  no  error  in  overruling  a  motion 
for  a  directed  verdict,  where  no  ground  whatever 
was  stated  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  ii  341,  876-380;    Dec.  Dig.  «=>168.] 

6.  District  and  PKOSEcirnNO  Attobnets  «=» 
7(2)— Expenditures— AuTHoBiTT. 
while  the  district  attorney  is  authorized  un- 
der Comp.  Laws  1907,  {{  538,  2445x7,  2445x8. 
to  incur  necessary  expenses  in  the  prosecution  of 
criminal  cases  and  to  make  them  county  charges, 
be  may  not  bind  the  county  beyond  what  is  rea- 
sonably necessary,  or  for  service  rendered  beyond 
the  reasonable  valne  thereof. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  {  84;  Dec. 
Dig.  «=»7(2).] 

6.  COTTNTIEB     ^=9224— Exfenditubes— Nkoes- 

sttt  or  Sebtjce — Question  roB  Jubt. 
Whether  a  handwriting  expert's  services 
were  necessary  in  a  criminal  case  is  a  question 
of  law  and  fact,  the  question  whether  services 
of  a  certain  class  or  kind  are  required,  and 
whether  expenditures  therefor  are  necessary, 
being  for  the  court,  and  the  question  whether  the 
particular  services  rendered  were  actually  neces- 
sary, in  view  of  all  the  circumstances  of  the  case 
In  which  rendered,  being  a  question  of  fact  for 
■  the  jury. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {  363;  Dec.  Dig.  <8=»224.] 

7.  Counties  ^=9224 — ExpENDirnREs— Actions 

— SumCIENCT   OF  EVIDENOK. 

In  an  action  against  a  comity  to  recover  for 
services  as  a  handwriting  expert  in  a  criminal 
case  under  arrangement  with  the  district  attor- 
ney, evidence  held  not  so  conclusive  as  to  justify 
a  directed  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  863 ;  Dec.  Dig.  «=»224.] 

Lroofbourow,  District  Jndge,  dissenting. 

Appeal  from  District  Court,  Weber  County ; 
N.  J.  Harris,  Judge. 

Action  by  Theodore  Kytka  against  Weber 
County.  Jndgment  for  defendant  on  a  di- 
rected verdict,  and  plaintiff  appeals.  Bevers- 
ed  and  remanded  for  a  new  trlaL 

H.  H.  Henderson,  of  Ogden,  for  appellant. 
Joseph  E.  Evans  and  John  Q.  Willis,  both  of 
Ogden,  for  respondent 


STRAUP,  C.  J.  In  the  prosecution  of  a 
criminal  case  in  the  district  court,  the  dis- 
trict attorney  procured  the  services  of  the 
plaintiff,  an  expert  on  handwriting,  and  call- 
ed him  as  a  witness.  The  plaintiff  testified 
that  It  was  agreed  betweoi  him  and  the  dis- 
trict attorney  that  he  was  to  hare  $25  a  day 
for  laboratory  work,  |60  a  day  out  of  Ban 
Francisco,  where  he  resided,  and  his  ex< 
penses,  which,  In  the  aggregate,  he  testified, 
amounted  to  $2,500.  An  Itemized  and  veri- 
fied claim  for  this  was  presented  to  the 
county  commissioners  of  the  county  wherdn 
the  crime  was  committed  and  the  trial  had. 
They  rejected  it  for  the  stated  reason  that 
they  were  "not  fully  advised  as  to  the  legal- 
ity of  said  claim  by  reason  of  the  dUTerenoe 
of  opinion  of  attorneys  as  to  the  legality 
thereof."  The  plaintiff  thereupon  brought 
this  action  against  the  county.  At  the  close 
of  the  evidence  the  court  directed  a  verdict 
In  favor  of  the  defendant  The  plaintiff  ap- 
peals. -  He  complains  of  that  ruling,  of  the 
court's  refusal  to  direct  a  verdict  in  his 
favor,  and  also  of  rulings  refusing  to  admit 
various  offers  of  proof. 

The  district  attorney  testified  that  he 
sought  and  obtained  the  services  of  the  plain- 
tiff at  San  Francisco  who  informed  him  that 
his  charges  would  be  as  testified  to  by  the 
plaintiff.  This  was  communicated  to  the 
county  attorney,  who  approved  it,  and  who 
told  the  district  attorney  that  he  had  taken 
the  matter  up  with  the  county  commissioners. 
On  objections,  the  plaintiff  was  not  permitted 
to  show  what  the  county  attorney  In  such 
respect  told  the  district  attorney.  The  dis- 
trict attorney  also  spoke  to  the  chairman 
of  the  board  of  county  commissionerB,  but 
on  the  objection  of  the  defendant  the  plain- 
tiff was  not  permitted  to  show  that  the 
chairman  told  him:  "Ton  know  about  those 
things ;  go  ahead  and  do  what  you  think  Is 
best."  The  plaintiff  also  offered  to  prove,  but 
on  the  objection  of  the  defendant  was  not 
Iiermltted  to  do  so,  that  after  the  servicefl 
were  rendered  and  the  claim  presented,  the 
dlstHet  attorney  "had  a  talk  with  the  county 
oommissioners  In  their  board,  and  that  they 
acknowledged  that  they  had  authorized  the 
county  attorney  to  hire  this  expert,  and  that 
the  bill  was  all  right,  as  far  as  they  knew, 
and  that  the  only  question  in  their  mind  was 
whether  they  had  authority  to  pay  it" 

The  county  attorney  in  part  corroborated 
the  testimony  of  the  district  attorney  and  In 
part  disputed  it  He  testified  that  he  "took 
the  matter  up  with  the  county  oommlasioners, 
but  was  taken  under  advisement  by  them, 
and  as  far  as  he  Imew  they  still  had  it  un- 
der advisement."  The  diairman  of  the  iraard 
testified  that  the  matter  was  taken  up  with 
the  board  by  the  county  attorney  and  taken 
under  advisement;  and  that  the  next  he 
knew,  the  expert  had  been  sent  for  and  had 
come  on,  and  that  then  the  county  attorney 
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adTlsed  him  tbat  "there  was  no  need  of  oar 
taking  further  actl<»." 

The  grounds  tot  a  direction  of  the  verdict 
are  that  the  complaint  does  not  state  a  caose 
of  action  and  Insafflciency  of  evidence  to 
show  that  a  contract  was  made  between  the 
plaintiff  and  the  county  commissioners,  or 
between  the  plaintiff  and  the  county  attorney. 
Ihat  the  complaint  states  a  cause  of  action 
is  not  open  to  argument 

We  need  say  no  more  about  tbat.  Nor  is 
that  what  divides  the  parties. 

[1]  It  is  chiefly  contended  by  the  respond- 
oit  that  the  district  attorney  was  not  author>- 
ized  to  incur  any  expense  in  the  prosecution 
of  criminal  cases  and  make  them  county 
charges,,  and  hence  was  not  authorized  to 
employ  the  plaintiff  and  make  his  compensa- 
tion county  charges;  that  while  the  county 
attorney,  in  the  prosecution  of  criminal  cases, 
could  incur  neces&ary  expenses  and  make 
them  county  charges,  he,  nevertheless,  could 
not  authorize  the  district  attorney  to  do  so; 
and  that  while  the  county  commissioners 
could  authorize  necessary  expenses  to  be  In- 
curred in  the  prosecution  of  criminal  cases, 
yet  the  evidence  fails  to  show  that  they  had 
•  authorized  the  employment  of  the  plaintiff 
or  had  agreed  to  pay  him  anything.  We  have 
a  statute  (G.  Ll  1907,  i  538)  which  defines 
"coimty  charges"  and  which,  so  far  as  ma- 
terial, reads: 

"The  following  are  county  charges: 

"  •  •  •  (2)  The  necesBary  expenses  of  the 
county  attorney,  incarred  in  criminal  cases  aris- 
ing in  the  county,  and  all  other  ezpenaes  neoes- 
aari)^  incurred  by  him  in  the  prosecution  of 
criminal  cases.    *    •    •" 

W^en  that  statute  was  passed  duties  were 
imposed  on  the  county  attorney  to  prosecute 
all  criminal  cases,  both  felonies  and  mis- 
demeanors, in  the  district  and  Justice  courts. 
There  then  was  no  office  known  as  district 
attorney.  Later  the  ofilce  of  district  attorney 
was  created,  as  many  districts  In  the  state 
as  there  are  judicial  districts,  each  compris- 
ing several  counties.  The  statute  creating 
that  office  also  prescribed  the  duties  of  the 
district  attorn^.    C.  L.  1907,  i  2445x7,  is: 

"It  shall  be  the  duty  of  the  district  attorney 
to  appear  and  prosecute  for  the  state  in  the  di»' 
trict  court  of  bis  district,  and  in  all  criminal 
prosecutions,  and  in  all  civil  cases  in  which  the 
state  may  be  interested.  •  *  •  Be  shall  draw 
ali  indictments  and  informations  for  offenses 
against  the  laws  of  this  state  within  his  district, 
and  sbaU  cause  sJl  persons  indicted  or  informed 
against  to  be  speedily  arraigned ;  he  shall  cause 
all  witnesses  for  the  state  to  be  subpoenaed 
to  appear  before  the  court  or  grand  jury,"  etc. 

The  next  section  provides  that: 
"Any  district  attorney  may,  whenever  he  deems 
it  necessary,  appear  and  prosecute  before  any 
justice  of  the  peace  within  bis  district  in  the 
preliminary  examination  of  any  person  charged 
with  a  felony.  All  the  duties  as  public  prose- 
cutor now  devolving  upon  county  attorneys  shall 
be  assumed  and  discharged  by  toe  district  attor- 
ney, excei>t  in  cases  of  prosecutions  for  misde- 
meanors and  preliminary  examinations  before 
justices  of  the  peace." 

It  is  thus  seen  that  all  duties  pertaining 
to  the  county  attorney  in  the  prosecution  of 
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criminal  cases  In  the  district  oonrt  were 
taken  from  him  and  imposed  on  the  district 
attorney.  The  statute,  however,  defining 
county  charges  heretofore  referred  to  was  not 
changed.  Because  of  that  the  respondent 
contends  that  no  power  was  conferred  on  the 
district  attorney  to  incur  any  expense  in  the 
prosecution  of  criminal  cases  and  make  it  a 
county  charge.  We  think  that  is  a  too  nar- 
row construction.  It  certainly  is  not  within 
the  spirit  of  the  statute.  The  dominant  fac- 
tor of  the  statute  in  ttiis  respect  is  to  make 
all  necessary  expenses  of  the  public  prosecu- 
tor, in  the  prosecution  of  criminal  cases  aris- 
ing In  the  county,  charges  against  the  county. 
When  there  was  no  district  attorney,  and 
when  the  duties  pertaining  to  the  prosecu- 
tion, both  in  the  inferior  and  district  courts, 
were  imposed  on  the  county  attorney,  such 
dominant  factor  was  well  expressed  by  the 
language  "the  necessary  expenses  of  the 
county  attorney  in  criminal  cases  arising  in 
the  county,"  eta,  for  he  then  was  the  sole 
public  prosecutor.  We  think  the  words 
"county  attorney"  as  there  used  but  mean 
"public  prosecutor."  That  is  emphasized  by 
the  language  of  the  statute  taking  duties  from 
the  county  attorney  and  imposing  them  ou 
the  district  attorney — "all  the  duties  as  pub- 
lic prosecutor  now  devolving  upon  the  county 
attorney  shall  be  assumed  and  discharged  by 
the  district  attorney,  except,"  etc.  It  is  hard 
to  believe  the  Legislature  intended  that  the 
necessary  expenses  incurred  by  the  county 
attorney  as  a  public,  prosecutor  in  the  prose- 
cution of  criminal  cases  before  justices  of 
tho  peace  were  to  be  charged  against  the 
county,  but  that  the  necessary  expenses  in- 
curred by  the  district  attorney  as  a  "public 
prosecutor,"  in  the  prosecution  of  cases  in 
the  district  court,  were  not,  and  that  the  one 
was  authorized  to  incur  such  expense,  but 
that  the  other  was  not.  We  think  the  Legis- 
lature intended  that  all  neoessary  expenses 
incurred  by  the  public  prosecutor,  whether 
he  be  county  attorney  or  district  attorney,  in 
the  prosecution  of  criminal  cases  arising  in 
the  county,  should  be  charges  against  the 
county.  To  stick  to  the  very  letter  of  the 
statute  and  hold  otherwise  leads  to  this: 
The  county  attorney  could  not  himself  incur 
expenses  for  the  prosecution  of  criminal 
cases  in  the  district  court,  for  he  no  longer 
has  any  duties  to  perform  with  respect  to 
such  prosecutions,  not  being  "expenses  neces- 
sarily Incurred  by  him  in  the  prosecution  of 
criminal  cases,"  nor  could  he  authorize  the 
district  attorney  to  incur  any  such  expenses, 
for  he  Is  clothed  with  no  such  power.  So, 
before  the  district  attorney  could  Incur  any 
expense,  however  small  or  necessary,  in  such 
prosecutions,  he  would  be  required  to  first 
take  the  matter  up  with  the  county  commis- 
sioners for  their  approval  and  direction,  a 
most  cumbersome  practice,  fraught  with  de- 
lays end  inconvenience.  We  do  not  think  the 
Legislature  Uitended  that.  We  are  of  the 
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opinion  tbat  tiie  district  attorney  was  him- 
self authorized  to  Incur  necessary  expenses 
In  the  prosecution  of  criminal  cases  In  the 
district  £ourt  and  to  make  them  county 
charges;  and  that  therefore  the  court  erred 
In  directing  a  verdict  against  the  plaintiff. 
People  ex  rei:  Gardiner  v.  Board  of  Super- 
Tlsora,  134  N.  Y.  1,  31  N.  B.  322 ;  Rocca  v. 
Boyle,  166  CaL  94,  135  Pac.  35,  Ann.  Gas. 
1915B,  857.  Because  of  somewhat  dissimilar 
statutes  these  cases  are  not  greatly  tn  point 
as  case  law;  still,  in  principle,  support  the 
conclusion  Just  reached. 

[2, 1]  Now,  as  to  other  rulings.  The  plain- 
tiff was  not  entitled  to  show  what  the  chair- 
man of  the  board,  outside  of  board  meetings, 
and  when  not  in  performance  of  official  du- 
ties, said  to  the  district  attorney,  or  to  the 
county  attorney.  His  ■  extrajudicial  state- 
ment In  no  sense  was  binding  on  the  board 
or  the  county.  All  offers  of  testimony  of 
that  character  were  properly  excluded.  But 
the  plaintiff  also  offered  evidence  tending  to 
show  that  the  board  Itself  approved,  or  rati- 
fied, plaintiffs  employment.  Though  it  should 
be  conceded  that  the  district  attorney  was 
not  authorized  to  incur  the  expenses  In  ques- 
tion, yet  we  do  not  see  why  the  board  could 
not  ratify  all  the  district  attorney  did  in 
such  respect.  If  tha  board,  tn  the  first  In- 
stance, could  have  authorized  the  employ- 
ment of  the  plaintiff  and  could  have  agreed 
to  pay  him  reasonable  compensation,  we  do 
not  see  why  It  could  not  thereafter  ratify 
such  employment,  and,  in  whole  or  In  part, 
the  arrangment  made  by  the  plaintiff  and  the 
district  attorney  as  to  plaintiff's  services  and 
compensation.  To  tbat  extent  the  plaintiff 
was  entitled  to  support  his  offer  by  proof. 
Of  course,  as  is  already  apparent,  he  could 
not  show  tbat  by  the  mere  extrajudicial 
statements  or  admissions  by  one  or  more 
members  of  the  board,  as  was  attempted  by 
some  of  plaintiff's  offers ;  and  while  It  would 
have  been  competent  to  show  what  direc- 
tions. If  any,  the  board  itself  gave  the  county 
attorney,  or  another,  with  respect  to  the  em- 
ployment of  the  plaintiff,  It  was  not  com- 
petent to  show  tbat  by  mere  extrajudicial 
statements  of  one  or  more  members  of  the 
board,  nor  by  mere  hearsay  evidence  what 
the  county  attorney  told  the  district  attor- 
ney. 

[4]  Lastly,  it  is  contended  by  the  plaintiff 
that  his  motion  for  a  directed  verdict  In  his 
favor  ought  to  have  been  granted.  No  error 
was  made  In  overruling  the  motlcm,  for:  (1) 
No  ground  whatever  was  stated  to  support 
It;  and  (2)  on  the  record  the  motion  was 
properly  overruled. 

[5-7]  While  we  have  just  held  that  the  dis- 
trict attorney  is  authorized  to  Incur  neces- 
sary expenses  in  the  prosecution  of  criminal 
cases  8Pd  make  them  county  charges,  yet  he 
may  not  bind  or  charge  the  county  beyond 
what  Is  reasonably  necessary,  and  certainly 
may  not  bind  It  for  services  rendered  beyond 


the  reasonable  value  thereof.  It  was  suffi- 
ciently alleged  that  the  services  were  neces- 
sary, and  that  the  amount  demanded  was  rea- 
sonable. But  such  allegations  were  denied. 
Whether  plalntifTs  services  were  necessary 
was  a  mixed  question  of  law  and  fact,  a 
question  for  the  court  whether  services  of  a 
certain  class  or  kind  are  needful  and  re- 
quired, and  whether  expenditures  for  them 
are  necessary,  and  for  the  jury  whether  the 
particular  services  rendered  were  actually 
necessary  in  view  of  all  the  conditions  and 
circumstances  of  the  case  in  which  rendered. 
The  question  of  reasonable  value  was  entire- 
ly one  of  fact  While  considerable  evidence 
was  given  tending  to  show  that  the  services 
were  necessary,  yet,  even  as  to  that  point  the 
evidence  was  not  so  conclusive  as  to  justify 
the  court  to  direct  a  finding  in  plaintiff's  fa- 
vor. We  have  not  been  pointed  to  any  Evi- 
dence to  show  the  reasonableness  of  plain- 
tifTs  charges  or  expenses.  Nor  have  we  been 
able  to  find  any.  Certain  It  is,  if  there  is 
any,  our  attention  has  not  been  called  to  it. 
The  plaintiff  seems  to  have  contented  him- 
self with  his  agreement  of  $25  a  day  for  labo- 
ratory work,  $50  a  day  out  of  San  Francisco 
and  eH  expenses,  traveling  on  de  luxe  trains, ' 
and  eating  $1.50  breakfasts  at  the  Falstaff  at 
Ogden.  In  the  absence  of  evidence  to  show 
that  such  charges  and  expenaea  were  reason- 
able, it  is  indeed  doubtful  whether  the  plain- 
tiff was  entitled  to  go  to  the  jury  for  any- 
thing more  than  a  n<»nlnal  aam;  but  cer- 
tainly he  was  not  entitled  to  a  directed  veiS 
diet  for  the  sum  demanded,  $2,500  and  inter- 
est. There  being  no  such  evidence,  had  the 
defendant  on  that  ground  asked  that  a  ver- 
dict be  directed  in  favor  of  the  plaintiff  for 
only  a  nominal  sum,  and,  on  his  failure  to 
supply  such  proof,  had  such  motion  been 
granted,  the  plaintiff  would  have  little,  if 
any,  cause  to- complain.  But  as  no  such  mo- 
tion was  made  and  no  such  action  invoked, 
let  that  be  as  it  may ;  for,  on  the  record  It 
Is  very  clear  that  the  plaintiff  was  not  en- 
titled to  a  directed  verdict  in  the  sum  de- 
manded by  him.  For  the  reasons  heretofore 
given,  let  the  Judgment  be  reversed,  and  the 
case  remanded  for  a  new  trlaL  Costs  to  the 
appellant    Such  is  the  order. 

FEICK,  J.  (concurring).  At  the  time  the 
case  was  argued  X  was  of  the  opinion  that 
the  statute  did  not  confer  authority  upon 
the  district  attorney  to  bind  the  county  for 
the  costs  or  expenses  Incident  to  criminal 
prosecutions  to  any  extent.  After  more  ma- 
ture reflection,  however,  and  with  some  reluc- 
tance, I  have  been  forced  to  the  conclusion 
that  the  construction  g^ven  the  statute  in 
question  by  the  CHIEF  JUSTICE  is  the  cor- 
rect one.  I,  therefore,  concur  vrith  him  In 
the  reversal  of  the  Judgment  for  the  reasons 
stated  in  his  opinion. 

LOOFBOUBOW,  District  Judge,  alttliig  for 
McCABTY,  J.,  dissents. 
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VIBEND  et  aL  ▼•  UTAH  OBB-SAMPLINO 

CO.     (No.  2918.) 

(Supreme  Court  of  Utah.     Sept  19.  1916.) 

1.  Mabteb  ard  Sebvant  €=3295(1)— Assduf- 
TioN  OF  Risk— Qxra;sTiON  fob  Jcbt. 

Where  there  is  a  dispute  in  the  evidence  re- 
epecting  the  material  circumstances,  or  some  of 
them,  or  where  It  la  such  that  reasonable  men 
might  fairly  differ  with  regard  to  whether  the 
danger  under  all  the  circumstances  was  so  open 
and  apparent  to  any  one  of  ordinary  prudence 
and  intelligence  that  he  ought  to  have  known 
and  appreciated  It,  the  question  of  his  assump- 
tion of  risk  was  for  the  jury ;  but  where  there 
is  no  dispute  regarding  the  facts,  or  any  of 
them,  ana  the  risk  of  injury  is  of  such  a  char- 
acter that  a  person  of  ordinary  prudence  and 
Intelligence  ought  to  have  known  and  appre- 
ciated it,  there  is  nothing  for  the  jtucy  to  JWM 
upon.i 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  1168,  1169,  1179;  Dec. 
Dig.  «8=>295(1).] 

2.  Masteb    and     SsBvAnrr    «=9217(28)— As- 
BuiorrioR  OF  Risk— PsKstnomox. 

Where  it  requires  only  oicdinary  knowledge, 
■kill,  and  prudence  to  know  and  appreciate  the 
danger  to  an  employ^  in  an  ore-sampling  plant, 
the  law  assumes  that  he  must  have  known  and 
appredatod  whatever  danger  there  was. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  (  691;  Dec.  Dig.  «=>217 
(2S).] 

3.  Masteb  and   Sebvabt  «=3285(2)— Action 
fob  injuey— sufficranct  of  evidence. 

Where  the  real  cause  of  a  fatal  accident  to 
an  employe  in  an  ore-sampling  plant  while  op< 
erating  an  ore  crusher  was  a  mere  matter  iof 
conjecture,  so  that  different  persons  reading  the 
evidence  might  suggest  different  causes,  a  non- 
suit and  a  judgment  dismissing  the  action  were 
proper.* 

[Bd.  Note.- For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1002 ;  Dec.  Dig.  <8=»285 
(2).] 

Appeal  from  DistrlcE  Ck>art,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 
-  Action  by  Annie  Vlrend,  Sr.,  and  Annie 
Virend  and  others,  minors,  by  their  guardian 
ad  litem  Annie  Vlroid,  Sr.,  against  the  Utah 
Ore-Sampling  Company.  Judgment  for  de- 
fendant, on  a  directed  verdict,  and  ttie  plain- 
tiffs appeal.    Affirmed. 

Morgan,  Huffaker  &  Bradford  and  B.  A. 
Walton,  all  of  Salt  Lake  City,  for  appellants. 
King  &  Nibley  and  P.  T.  Famsworth,  Jr.,  all 
of  Salt  Lake  City,  for  respondent. 

FBICK,  J.  Tlie  plaintiffs  Annie  Virend,  as 
the  wife  of  one  Frank  Virend,  deceased.  In 
ber  own  right,  and  as  the  guardian  ad  litem 
of  Annie,  Prank,  Christina,  and  Rose  Virend, 
minor  children  of  said  first-named  Annie 
Virend  and  Frank  Virend,  brought  this  ao- 
tion  to  recover  damages,  which  it  is  alleged 
all  of  the  plaintiffs  suffered  by  reason  of  the 
death  of  the  deceased  husband  and  father. 
In  the  complaint,  after  alleging  the  relation- 


>  BuBse  V.  Hnrrky  Meat,  eto.,  Co.,  45  Utah,  SM,  147 
Fac.  626;  Cook  t.  Smelting  Co.,  34  Utah,  190,  97 
Pac.  28 ;  Richards  ▼.  -  Ogden  Steam  Laundry,  S] 
Utah,  42S,  91  Pac.  267. 

<  Friti  V.  Electrie  L.  Co.,  U  Utah,  413,  66  Pao.  80. 


ship  of  the  plaintiffs  to  the  deceased,  and 
that  at  the  time  of  tiis  death  he  was  in  the 
employ  of  the  defendant  in  its  ore-sampling 
mill  and  that  he  was  employed  about  an  ore 
crusher  with  an  unguarded  flywheel,  etc.,  it 
is  then  alleged  tliat  the  deceased  came  to  bis 
death  by  reason  of  the  negligence  of  the  de- 
fendant The  n^ligence  that  is  relied  on 
by  the  plaintiffs  is  stated  tbus  In  their  print- 
ed abstract: 

"That  it  (the  defendant)  negligently  failed  to 
provide  the  deceased  with  a  reasonably  safe 
place  in  which  to  work,  that  it  negligently  and 
carelessly  failed  to  warn  and  instruct  the  de- 
ceased in  respect  of  the  danger  of  said  work, 
and  that  it  negligently  failed  and  omitted  to 
have  and  maintain  a  guard  rail  or  other  pro- 
tection at  and  about  said  flywheeL" 

The  defendant,  in  Its  answer,  after  admit- 
ting the  relationship  of  the  partltss  and  that 
of  master  and  servant,  denied  all  acts  of  neg- 
ligence, and  as  af^rmative  defenses  pleaded 
contributory  negligence  and  assumption  of 
risk. 

We  remark  here  that  there  is  no  evidence 
in  the  record  supporting  the  second  ground 
of  negligence  above  stated.  Plaintiffs'  evi- 
dence ui)on  the  otlier  branches  of  the  case 
tended  to  prove  the  following  facts:  The  de- 
ceased, on  the  23d  day  of  June,  1915,  the  day 
of  the  accident,  was  engaged  in  operating  an 
ore  crusher  in  defendant's  sampling  mill. 
The  crusher  was  on  an  upper  floor  In  the 
building  and  at  the  time  was  crushing  what 
the  witnesses  call  "copper  matte,"  which  is 
a  substance  that  is  hard  to  crush.  The 
crusher  consisted  of  two  horizontal  corru- 
gated roUs  which  revolved  toward  each  oth- 
er, and  in  that  way  crushed  the  material 
which  was  run  into  a  hopper  located  over  the 
two  rollers.  A  witness  for  the  plaintifT, 
stating  his  evidence  In  the  language  of  the 
printed  abstract  furnished  by  the  plaintiffs^ 
described  the  operation  of  the  crusher  as  fol- 
lows: 

"In  keeping  the  roUs  clear,  the  men  used  an 
old  steel  cfriU  about  3  feet  long  and  three-fourths 
inches  in  diameter,  with  a  head  put  on  it  so  that 
the  men  could  drive  it  Into  the  rolls  without 
the  rolls  catching  the  bar.  When  I  saw  the  de- 
ceased lying  there  I  saw  the  bar  lying  on  the 
platform  back  of  him,  towards  the  waU,  which 
would  be  to  the  left  as  indicated  by  thq  draw- 
ing. I  have  cleared  rolls  au^  kept  them  clear 
during  such  operations.  These  rolls  had  small 
corrugations,  about  one-eighth  inches.  They 
were  both  the  same  si2e;  about  8  inches  iu 
diameter  and  20  inches  long,  and  operate  very 
close  together,  one  roll  bemg  set  on  heavy 
springs,  BO  that  it  will  give  a  little,  about  halt 
an  inch,  and  thus  accommodate  itself  in  some 
degree  to  the  size  of  the  rock  to  be  crushed.  It 
is  necessary  to  have  a  man  watch  the  rolls,  be- 
cause the  matte  is  hard  and  slick,  and  if  the 
chunks  are  a  little  large  they  ride  the  rolls  tA 
the  end  of  the  cheek  plate  and  the  rolls  don't 
bite  them.  The  duty  of  the  operator  is  to  hit. 
the  pieces  that  won't  go  through  and  drive  them 
through ;  hit  them  hard  enough  so  that  the  rolls 
will  bite  them.  In  so  doing  it  is  possible  for 
the  rolls  to  bite  the  bar.  In  mv  experience  in 
that  mill  I  have  had  the  bar  taken  away  from 
me  and  drawn  tlirough  the  rolls.  When  the  bar 
is  In  use  its  direction  is  on  a  slant  from  th* 


AsaFar  other  easn  *«#  same  tojilo  and  KBZ-NUMBEai  In  all  Kay-Niunbared  Dlcwta  tAlsAatm       . 
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perpendicular,  and  if  Jerked  hard  by  the  rolla 
it  will  go  through,  and  even  if  not  jerked  ao 
hard  as  to  be  pulled  through,  it  ia  bound  -to 
jerk  a  man  and  pull  him  around.  When  I  saw 
Mr.  Virend  lying  there  dead,  the  bar  waa  lying 
behind  him,  probably  2  feet  away  from  the 
crusher,  and  about  a  foot  from  the  body,  which 
was  lying  between  the  l>ar  and  the  machine. 
The  bar,  when  not  in  use,  was  usually  kept 
standing  up  in  the  comer  and  not  in  that  par- 
ticular place  where  it  waa  found.  The  platform 
ia  about  3  feet  wide  from  the  front  of  the  noil 
to  the  east  wall  of  the  mill,  and  about  4  or  5 
feet  from  stair  to  stair." 

The  witness,  again  qnotlng  from  the  ab- 
stract, on  crDss-ezamlnatlon,  said: 

"Prior  to  his  death,  Virend  had  been  working 
about  three  years  in  the  plant,  and  for  a  year 
it  had  been  a  part  of  his  business  to  watch  or 
work  about  the  crusher  at  which  this  accident 
occurred.  Prior  to  that  time  he  at  times  work- 
ed about  the  crusher.  He  worked  about  that 
crasher  more  than  any  one  else.  The  accident 
occurred  at  about  8  o'clock  in  the  forenoon. 
It  was  light,  and  there  are  outside  windows 
about  4%  feet  from  the  crusher,  ^e  crusher 
had  been  there  with  the  flywheel  and  the  railing 
and  other  things  immediately  about  it  in  that 
same  condition  during  all  the  three  yean  the 
deceased  had  worked  m  the  mill.  There  was  no 
difficulty  in  seeing  the  conditiona  there.  We 
were  running  matte  that  day.  We  receive  ship- 
ments of  matte  regularly.  We  have  run  matte 
through  that  crusher  hundreds  of  times  while 
the  deceased,  Frank  Virend,  was  there  perform- 
ing hia  work.  I  was  the  flrat  man  therq  after 
the  accident  I  found  his  head  between  the 
flywheel  and  the  crusher  (indicated  on  drawing 
by  counsel).  That  was  the  only  part  of  his  body 
in  contact  with  the  flywheel,  and  his  body  and 
legs  extended  in  a  northerly  direction.  At  the 
time  he  was  wearing  overalls  and  a  jumper. 
They  were  not  torn  or  disarranged." 

The  witness  who  was  the  foremaa  In 
di&Tge  of  the  mill  also  testified  that  the  de- 
ceased went  to  work  at  7  o'clock  on  the 
morning  of  the  accident,  and  that  tbe  wit- 
ness directed  blm  to  go  to  work  at  thn 
crusher.  His  testimony  then  proceeds  as  fol- 
lows: 

"It  would  take  both  the  rolls  to  bite  the  bar, 
and  in  that  event  the  tendency  would  be  to  jerk 
the  bar  to  the  right  or  left  or  into  a  perpendicu- 
lar, and  to  pull  it  away  from  the  man.  The 
rolls  are  full  length  of  the  platform  across  the 
point  marked  'X.  I  noticed  that  the  top  and 
back  of  his  bead  was  open,  torn  off ;  part  of  the 
skull  was  torn  off.  He  was  right  against  the 
wheel,  and  the  spokes  of  wheel  were  pounding 
away  at  hia  head.  That  platform  and  the  situ- 
ation were  the  shme  then  as  now.  There  is  a 
stair  rail  which  comes  down  flush  with  the  side 
rim  of  the  pulley.  The  wheel  was  open,  and 
his  head  was  between  the  inside  rim  and  the 
frame  of  the  roll,  at  which  place  there  is  an 
opening." 

Another  witness  testified  for  plaintiff,  and, 
according  to  the  abstract,  said: 

"I  live  in  Murray.  I  am  working  at  the 
Utah  Ore-Sampling  plant  at  Mnrray.  I  work- 
ed there  about  a  year  and  a  lialf  before  Mr. 
Virend  was  killed.  I  have  worked  lots  of  times 
on  the  crushers,  but  not  steady ;  about  three  or 
four  months  at  a  time.  I  have  worked  at  the 
crusher  where  Mr.  Virend  was  killed  while 
matte  was  being  run,  and  I  have  used  a  bar,  but 
I  have  never  bad  it  get  caught.  I  never  saw 
anybody  get  hurt  while  using  the  bar,  but 
I  have  seen  the  rolls  take  the  bar  away  from 
the  man ;  you  see  the  rolls  pull  the  bar  so  quick, 
the  man  has  no  time  to  loosen  It;  it  jerka  it 


and  jerks  him.  This  mas  that  I  said  I  saw  the 
bar  taken  away  from  was  a  Mexican  named 
Loo.  When  we  took  the  bar  out  we  had  to 
stop  the  milL    I  helped  take  it  out" 

On  cross-examination  he  further  said: 
"When  I  first  started  to  work  down  there  it 
was  six  or  seven  ^ears  ago,  and  I  have  worked 
oft  and  on  ever  smce,  about  three  years  in  alL 
I  worked  all  over  the  plant  I  never  knew  of 
anybody  getting  hurt ;  but  I  did  see  the  bar  tak- 
en away  from  this  Mexican.  That  is  the  only 
time  I  ever  saw  that  happen.  On  that  occasion 
we  had  to  loosen  the  rolls  to  get  the  bar  put 
It  was  held  fast  in  the  roUs." 

It  was  further  shown  that  tbe  cmaher  waa 
operated  by  means  of  a  belt  and  drive  wheel, 
and  that  an  open  or  unguarded  balance  or 
flywheel  about  6  feet  In  diameter  was  con- 
stantly revolving  at  a  rapid  rate  near  the 
crusher  when  it  was  in  operation.  The  fly- 
wheel is  described  in  tbe  foregoing  state- 
ments of  the  witnesses  and  is  tbe  wheel  near 
whldt  the  deceased  was  found  lying  dead 
when  found  by  the  foreman  as  by  blm  stat- 
ed. It  was  furtlier  shown  tliat  tbe  crusher — 
tbat  Is,  tbe  hopper  into  wbich  tbe  material 
to  be  crushed  was  reoeiyed — ^was  about  tbe 
height  of  an  ordinary  man's  waist ;  tbat  the 
crusher  sat  on  a  small  open  platform  several 
feet  from  tbe  main  floor  of  tbe  building, 
which  platform  was  connected  with  the  main 
floor  by  means  of  several  steps,  and  tbat  tbe 
operator  always  bad  full  view  ox  tbe  differ- 
ent lurts  of  the  crusher.  Including  the  wbeela 
aforesaid.  The  foregoing,  in  substance,  is 
all  the  evidence  relating  to  the  negligence  of 
the  defendant  and  as  to  how  the  accident 
probably  occurred. 

After  plaintiff  rested  the  defendant  inter- 
posed a  motion  for  a  nonsuit  upon  substan- 
tially tbe  following  grounds:  (1)  That  plaln- 
tlCTs  failed  to  establish  any  negligence  on  tbe 
part  of ^ tbe  defendant;  (2)  that  there  is  no 
evidence  tending  to  prove  tbat  any  of  the  al- 
leged acts  of  negligence  were  the  proximate 
cause  of  tbe  accident;  and  (3)  that  tbe  de- 
ceased assumed  the  risk.  The  court  sus- 
tained tbe  motion,  and  tbe  ruling  is  assigned 
as  error. 

On  behaU  of  tbe  plaintiffs  It  is  InslBted 
that  although  It  l>e  conceded  that  the  ma- 
chlnery  was  open,  and  that  tbe  deceased  was 
familiar  with  tbe  operation  of  the  crusher, 
yet  the  question  whether  be  appreciated  tbe 
danger  was  a  question  for  tbe  jury. 

[1]  No  doubt,  ordinarily,  when  there  is 
some  dispute  in  the  evidence  respecting  the 
material  circumstances,  or  some  of  them,  or 
where  It  is  such  that  reasonable  men  might 
fairly  differ  with  regard  to  whether  the  dan- 
ger, under  all  the  circumstances,  was  so  open 
and  apparent  to  any  one  of  ordinary  pru- 
dence and  intelligence  that  be  ought  to  have 
known  and  appreciated  It,  then  the  quesUon 
is  for  the  Jury.  Where,  however,  as  here, 
there  is  no  dispute  regarding  the  facts,  or 
any  of  tbem,  and  tbe  danger  or  risk  of  in- 
Jury  is  of  such  a  character  that  a  person  of 
ordinary  prudence  and  Intelllgenee  ought  to 
have  known  and  appreciated  it,  tbai  tbere  la 
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notUng  for  the  jBiy  to  pass  npon.  We  think 
the  case,  so  tax  as  the  doctrine  of  assump- 
tion of  risk  Is  eoncemed,  Is  controlled  by 
the  cases  of  Basse  v.  Murray  Meat,  etc.,  Ck>., 
46  Utah,  696,  147  Pac.  629,  Cook  t.  Smelting 
Ca,  34  Utah,  190,  97  Pac.  28,  and  Blchards 
V.  Ogden  Steam  laundry,  32  Utah,  423,  91 
Pac.  267. 

[2]  In  the  cose  at  bar,  as  In  the  cases  re- 
ferred to.  It  required  only  ordinary  knowl- 
edge, skill,  pmdttice,  and  foresight  to  know 
and  appreciate  the  danger  with  which  the 
servant  might  be  confronted,  and  hence  the 
law  assumes  that  he  must  have  known  and 
appreciated  whatever  danger  there  was. 

[3]  As  to  the  otter  lack  of  evidence,  or 
facts  fitAn  which  Inferences  might  legiti- 
mately be  deduced,  respecting  the  real  cause 
of  the  accident,  the  case  of  £'ritz  v.  Electric 
U  Co.,  18  Utah,  493,  66  Pac.  90,  U  controlling. 
There,  as  here,  the  real  cause  of  the  accident 
was  a  mere  matter  of  conjecture.  In  this 
case  one  person  reading  the  evidence  might 
suggest  one  cause,  another  reading  the  same 
evidence  a  different  cause,  while  a  third  who 
read  all  of  the  evidence  might  perhaps  think 
that  to  some  extent  a  part  of  each  of  the 
other  two  suggested  causes  was  operative. 
That,  as  pointed  out  in  Fritz  y.  Electric  L. 
Ck>.,  supra,  does  not  constitute  the  degree  of 
proof  necessary  to  support  a  verdict 

After  a  careful  reading  of  this  record  the 
conclusion  is  unavoidable  that  the  district 
coart  committed  no  error  in  sustaining  the 
moti<Hi  for  nonsuit  and  In  entering  judgment 
dismissing  the  action. 

The  judgment  Is  therefore  affirmed,  with 
costs  to  respondent 

STRAUP,  0.  J.,  and  McCARTZ,  J.,  concur. 


MUSGRAVB  V.  STUDEBAKEB  BROS.  00. 
OP  UTAH.    (No.  2876.) 

(Supreme  Court  of  U^ah.     Sept  10,  1916.) 

1.  BviDBNCB  «E9514(2)— E:xi>ebt  TEsmioiTT— 
Stbeeta— Injusies  to  Pebsons  Upon. 

In  an  action  by  one  injured  when  he  tripped 
over  a  rope  connecting  a  dead  motor  car  with  a 
live  one  which  was  furnishing  motive  power, 
the  question  whether  the  manner  of  moving  the 
dead  car  was  safe  is  not  one  of  expert  knowl- 
edge, and  consequently  evidence  on  that  issue 
is  properly  excluded. 

[Ed.    Note.— Por   other   cases,    see   Evidence, 
CJent  Dig.  {  2321 ;  Dec  Dig.  «=»514(2).] 

2.  MtJNlCIPAI-     CORPOBATIOWS      «=»706(6)     — 
STBEETS— INJUBIES  TO  Pebsoits  Upon— OLutz. 

As  the  law  does  not  fix  any  particnlar  degree 
of  care  to  be  exercised  Id  moving  a  dead  motor 
car  along  the  street,  but  requires  only  the  exer- 
cise of  ordinary  care  under  the  drcnmstances, 
which  is  a  questioa  for  the  jury.i 

(Ed.   Nota— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  {  1518;  Dec.  Dig.  «=> 


3.  MxmioiPAi.    (3oBF0KATioir8      $=>706(4)  — 
Streets — Injuries  to  Pebsons  Thebbon. 

Where  a  pedestrian,  who  attempted  to  cross 
between  two  dead  motor  cars  which  were  being 
drawn  by  a  live  one  bv  means  of '  ropes,  was 
tripped  and  injured,  evidence  that  it  was  not 
safe  to  move  the  dead  cars  through  the  streets 
without  some  prior  arranged  signal  whereby 
those  in  charge  of  each  car  could  signal  the  oth- 
er, is  properly  excluded  in  view  of  testimony  that 
the  drivers  of  the  several  cars  blew  their  horns, 
and  of  the  fact  that  the  qnestion  of  negligence 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1518 ;  Dec.  Dig.  <g=» 
706(4).] 

4.  Tbial  ®=»62(2)— Evidence— REBirrTAL. 

In  an  action  for  injuries  by  a  motor  car,  evi- 
dence as  to  the  location  of  the  accident  offered 
after  defendant  bad  introduced  evidence  contra- 
dicting that  of  plaintiff  on  the  matter,  is  not  re- 
buttal. 


[Ed.  Note. — For  other  cases,  see  Trial  Cent 
Dig.  |--     -       -■  "'-  - 


>  Spikinf  V.  Con.  R.  *  P.  Co.,  >S  Utab,  tU,  H  Pae. 
SaS.  and  Gibson  v.  Utah   L.  &  T.  Co.,  ISl  Pac  76. 


I.    A^utc.— x-vr    vuici     (^luica,    see 

f  149;    Dec.  Dig.  «=3ffi2(2).] 

5.  Tbiai,  «E3>68(1)— Opbions   or   Oass— Dis- 

OBETION. 
Whether  a  case  shall  be  reopened  so  as  to  al- 
low the  introduction  of  testimony  which  should 
have  been  introduced  in  chief,  rests  in  the  dis- 
cretion of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  158-160;   Dec.  Dig.  <8=>68(1).] 

6.  Tbiai.  «=>68(1)  —  RjcoPESiNa  or  Case  — 
Abuse  or  Discbetion. 

In  an  action  by  one  hurt  when  he  tripped 
over  a  rope  used  to  haul  a  dead  motor  car  and 
was  stradt  by  the  car,  it  was  not  an  abuse  of 
discretion  for  the  trial  court  to  refuse  to  allow 
plaintiCC  to  reopen  his  case  to  introduce  further 
evidence  as  to  the  location  of  the  accident, 
though  defendant  had  introduced  testimony 
contradicting  plaintifCa  evidence  as  to  the  site 
of  the  accident 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tl  168-160;  Dec.  Dig.  (»=>68a).] 

7.  MuNioiPAi  Cobfobationb  «=3703(1)— Injd- 
BiES  to  Pebsonb  on  Stbeets— Motob  Ve- 
hicles, 

Laws  1909,  c.  113,  |  4,  subd.  2,  providing 
that  every  motor  vehicle  while  in  use  shall  be 
equipped  with  front  lamps  showing  white  lights 
and  a  red  tail  light,  applies  only  to  vehicles  in 
use  and  not  to  a  dead  motor  car  being  hauled 
through  the  streets  by  another  car. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent  Dig.  (  1509 ;  Dec.  Dig.  <$=» 
708(1).] 

8.  Tbial  «s»228(8)  — iNSiBUOTions  — Yebbai. 
Inacoubacies. 

Where  the  instructions  cover  the  case  and 
are  correct,  they  are  not  subject  to  criticism  be- 
cause of  their  mere  phraseology. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  i  512;    Dec.  Dig.  <8=»228(3).] 

9.  Tbiai.  «s>244(1)  —  Inbtbuctionb  —  Eic- 

PHASIS. 

Though  the  court  refused  15  of  plaintifTs  22 
requests,  and  7  of  the  15  instructions  given 
which  correctly  covered  the  case  concluded  with 
a  direction  to  the  jury,  in  event  of  finding  cer- 
tain facts,  to  find  for  defendant  the  instructions 
are  not  open  to  the  objection  that  defendant's 
theory  of  the  case  ^^'as  unduly  emphasized. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  677;  Dec.  Dig.  «B>244(i).] 

Appeal    from  District    Court    Salt    Lake 
County ;  M.  L.  Ritchie,  Judge. 
Action  by  James  Walter  Musgrave  against 
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the  Studebaker  Bros.  C!ompany  of  Utah. 
From  a  judgment  for  defendant,  plalntlfC 
appeals.    Affirmed. 

J.  E.  Darmer  and  S.  P.  Armstrong,  botb 
of  Salt  Lake  City,  for  appellant.  Gustin, 
Gillette  &  Brayton,  W.  H.  King,  and  Tbos. 
Marioneaox,  all  of  Salt  Lake  Oity,  for  re- 
spondent 

FRICK,  J.  The  plaintiff  sued  the  defend- 
ant to  recover  damages  for  personal  Injuries 
which  he  alleged  he  suffered  through  Its  neg- 
ligence. The  case  was  tried  to  a  Jury,  which 
returned  a  verdict  for  the  defendant,  and  the 
plaintiff  appeals. 

The  plaintiff  has  assigned  numerous  errors 
relating  to  alleged  erroneous  rulings  of  the 
court  during  the  progress  of  the  trial  and 
upon  alleged  errors  committed  in  charging 
the  Jury.  The  assignments  are  grouped  un- 
der nine  heads,  and  we  shall,  without  fol- 
lowing their  order,  consider  such  as  are 
deemed  materlaL 

The  controlling  facts,  briefly  stated,  are  as 
follows:  On  the  16th  day  of  February,  1911, 
the  defendant,  while  engaged  in  conducting 
an  automobile  bosiness  in  Salt  Lake  City, 
was  transferring  two  automobiles  from  the 
railroad  station  in  the  western  part  of  the 
city  to  its  storehouse  or  garage  located  in 
the  central  part  of  the  city,  and  perhaps 
one-half  or  two-thirds  of  a  mile  from  the 
station.  The  two  automobiles  were  being 
transported  by  being  attached  to  eadi  other 
and  to  a  live  one  by  means  of  ropes.  The 
ropes  were  about  10  feet  In  length,  and  the 
space  between  the  automobiles,  when  attach- 
ed as  aforesaid,  was  about  12  feet,  or,  per- 
haps, a'  little  more.  Plaintiff's  evidence 
upon  that  point  was  that  they  were  farther 
apart,  but  the  Jury  was  authorized  to  take 
the  defendant's  evidence  which  made  It  the 
distance  Just  stated.  A  driver  or  chauffeur 
was  in  charge  of  the  first  or  live  ca'r,  and 
there  was  also  a  chauffeur  steering  each  one 
of  the  two  dead  ones.  The  three  men  afore- 
said left  the  railroad  station  with  the  cars 
about  6  mlntites  after  6  o'clock  p.  m.  and 
while  proceeding  on  their  way  up  town  to 
defendant's  garage,  on  the  south  side  of  Sec- 
ond South  street,  at  a  point  about  200  feet 
east  of  Main  street,  the  plaintiff,  in  attempt- 
ing to  pass  between  two  of  the  moving  cars, 
was  injured.  All  agree  that  the  automobiles 
were  being  moved  at  a-  rate  of  from  3  to  4 
miles  an  hour ;  that  there  were  lights  on  the 
first  or  live  car  which  also  bad  the  cover  or 
"hood"  op,  and  there  were  no  lights  on  the 
two  dead  ones,  and  neither  of  those  had  a 
cover  or  "hood"  up,  and  that  the  cars  were 
attached  by  means  of  the  ropes  which  were 
about  one  inch  thick.  The  witnesses  all 
agree  also  that  there  were  no  curtains  up  on 
the  first  car.  From  this  point  the  evidence 
Is  somewhat  conflicting.  The  preponderant 
of  the  evidence,  however,  or  that  which  the 
Jury  had  a  right  to  say  constituted  the  pre- 


ponderance, is  substantially  as  follows:  As 
the  three  men  were  proceeding  easterly  on 
the  south  side  of  Second  South  street  with 
the  cars  at  the  point  before  stated  the  plain* 
tiff  was  In  the  act  of  crossing  said  street 
from  the  north  to  the  south;  that  he  saw 
that  the  three  automobiles  were  being  moved 
and  saw  the  three  men  in  them ;  that  he  at- 
tempted to  pass  between  the  live  car  and  the 
one  next  to  it  when  the  diauffeur  in  the  dead 
or  second  one  spoke  to  blm  and  warned  him 
from  doing  so;  that  he  then  stepped  back 
and  waited  until  the  second  car  had  passed 
him  when  he  attempted  to  pass  immediately 
behind  that  car  and  between  It  and  the  sec- 
ond dead  one ;  that  the  man  In  the  last  car 
saw  plaintiff  in  the  act  of  attemptlfig  to  pass 
between  the  last  two  cars  and  he  "blew  his 
horn  and  told  him  to  get  back" ;  that  plain- 
tiff, nevertheless,  proceeded  to  pass  between 
the  two  dead  cars,  and  in  doing  so  his  leg 
came  in  contact  with  the  rope  which  was 
about  18  inches  from  the  ground,  and  he 
then  stepped  on  to  the  rope,  and  after  doing 
so  he  fell  to  the  south  and  the  front  wheel 
of  the  rear  car  passed  over  his  limbs,  or,  at 
least,  one  of  them;  that  all  the  cars  were 
brought  to  a  full  stop  within  a  distance  of 
6  or  8  feet  after  the  plaintiff  fell  and  before 
the  rear  wheel  of  the  last  car  had  reached 
him.  The  street  at  the  point  of  the  accident 
was  well  lighted,  some  of  the  witnesses  said 
better  than  any  other  part  of  the  city,  with 
street  arc  lamps,  by  electric  signs,  and  by 
other  electric  lights  which  were  maintained 
by  the  business  houses  along  the  south  side 
of  the  street.  With  respect  to  the  tiine  of 
the  accident  plalntifTs  witnesses  testified 
that  it  occurred  after  7  o'clock  p.  m.,  while 
defendant's  witnesses  were  positive  and  gave 
some  convindug  reasons  showing  that  the 
accident  occurred  a  little  before  7  o'clock. 
How  the  facts  Just  stated  are  material  will 
be  made  more  clear  hereafter.  The  plain- 
tiff and  his  witnesses,  however,  gave  their 
version  of  the  accident  as  being  somewhat 
different  from  that  stated  above,  but  the 
Jury  were  Justified  in  finding  the  facts  as  we 
have  stated  them. 

[1, 2]  During  the  trial  the  plaintiff  offered 
evidence  tending  to  show:  (1)  That  the  man- 
ner of  moving  the  dead  cars  was  not  safe; 
(2)  that  it  was  not  safe  to  move  dead  cars 
in  that  way  without  some  prior  arranged  sig- 
nals whereby  the  three  men  in  the  different 
cars  could  signal  one  another  in  case  it  be- 
came necessary  to  do  so ;  and  (3)  that  there 
"Is  a  safer  way  of  taking  automobiles  from 
the  depot  to  the  garage  through  the  streets 
than  the  manner"  in  which  the  three  cars 
were  being  moved.  The  court  excluded  the 
proffered  evidence  on  the  first  two  proposi- 
tions for  the  reason  that  the  subject  was  not 
one.  of  expert  knowledge,  and  excluded  the 
evidence  on  the  third  one  because  in  answer- 
ing the  question  the  witness  would  be  usurp- 
ing the  province  of  the  Jury.  We  can  see 
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DO  escape  from  the  court's  concliisloii.  As 
to  the  first  proposition  It  Is  saffldent  to  say 
tbat  It  was  the  duty  of  the  defendant  In 
passing  through  the  streets  to  ezerdse  rea- 
sonable or  ordinary  care  so  as  not  to  Inflict 
injury  on  any  one  else  using  the  street  The 
ezerdse  of  reasonable  or  ordinary  care  un- 
der all  the  circumstances  was  the  duty  that 
the  law  Imposed  upon  the  defendant,  and  the 
jury  were  quite  as  capable  of  determining 
whether  under  all  the  facts  and  circumstanc- 
es before  them  the  defendant's  employes  had 
exercised  that  degree  of  care  as  was  any 
one  else.  Again,  It  may  well  be  conceded 
that  so  far  as  pedestrians  were  concerned 
there  may  have  been  a  safer  way  to  move 
automobiles  tbrouj^  the  streets  of  the  city, 
but  that  Is  not  the  test  It  might  have  been 
safer,  perhaps,  to  have  moved  the  cars  only 
between  certain  hours  after  midnight  and  be- 
fore daylight  Again,  It  might  have  been 
safer  to  move  them  one  at  a  time  and  by 
their  own  power  or  to  have  handled  only  one 
at  a  time  with  a  team,  or  to  have  moved 
them  only  on  certain  streets  that  were  not 
being  greatly  used  by  pedestrians.  The  law 
does  not  prescribe  any  particular  method  by 
which  vehicles  may  be  moved  on  the  streets. 
But  in  moving  them  it  imposes  the  duty  of 
exercising  due  or  ordinary  care.  What  con- 
stitutes ordinary  care  la  view  of  a  particu- 
lar set  of  facts  la  ordinarily  for  the  Jury. 
That  is,  it  is  for  the  Jury  to  say  whether,  in 
view  of  all  the  facts  and  circumstances  in 
case  of  dispute,  or  where  different  Inferences 
may  be  deduced  by  different  minds,  the  con- 
duct of  the  party  charged  with  negligence 
did  or  did  not  constitute  negligence,  and  if 
such  conduct  was  negligence  whether  it  was 
the  proximate  cause  of  the  accident 

[S]  The  plaintiff,  however,  further  insists 
that  it  was  the  duty  of  the  defendant  in 
moving  its  cars  in  the  manner  It  was  done 
to  provide  a  code  of  signals  for  the  three 
men  in  the  car  so  tbat  in  case  of  threatened 
accident  or  danger  the  two  men  in  the  dead 
cars  could  signal  the  one  In  the  live  car  to 
stop  it.  Defendant's  counsel  insist  that  the 
question  Just  stated  is  not  properly  before  us 
for  the  reason  tbat  no  such  act  or  cause  of 
negligence  is  allied  in  the  complaint  It 
is,  to  say  the  least,  very  doubtful  whether 
any  such  a  cause  of  negligence  Is  pleaded. 
Qlvlng  the  plaintiff,  however,  the  benefit  of 
the  doubt  upon  that  question,  yet  we  are  of 
the  opinion  that  the  assignment  cannot  pre- 
valL  Plaintia's  counsel  do  not  point  out  any 
particular  signal  or  signals  that  should  have 
been  adopted.  Where  the  statute  prescribes 
no  method  of  signaling  the  whole  matter 
must  ordinarily  be  left  to  the  Judgment  of 
the  triers  of  fact  Here  again  the  exercise 
«f  ordinary  care  is  the  test  What  better 
signals  could  have  been  devised  than  the  hu- 
man voice  and  speech  for  the  purpose  of 
commwilcatlon  between  the  men  who  were 
-only  about  20  feet  apart  In  the  open  street 


with  no  deafening  noises  or  other  obstruc- 
tions surrounding  them  so  far  as  the  evi- 
dence shows?  Both  of  the  men  in  the  two 
dead  cars  testified  that  they  "tooted"  or 
"blowed"  their  horns  and  spoke  to  the  plain- 
tiff. They  also  said  that  they  used  no  other 
signals  and  tbat  they  had  no  other  means 
of  signaling  either  plaintiff  or  the  man  in  the 
front  car.  The  evidence  that  the  Jury  were 
authorized  to  accept,  however,  showed  that 
the  cars  were  stopped  about  as  soon  as  they 
could  have  been  after  the  plaintiff  fell.  It  is 
not  easy  to  perceive  what  other  system  of 
slgnaUng  the  defendant  should  have  provid- 
ed for  its  employ^  in  moving  the  cars.  Nei- 
ther do  we  understand  that  the  law  Imposes 
the  duty  upon  the  defendant  of  providing  a 
code  of  signals  where  the  work  was  as  sim- 
ple as  was  the  work  in  moving  the  dead  cars 
from  the  station  to  the  garage.  This  assign- 
ment, therefore,  cannot  prevail. 

[4-6]  Another  assignment  relates  to  the 
court's  rulings  in  excluding  certain  evidence 
offered  in  rebuttal  by  plaintiff.  The  plain- 
tiff, in  presenting  his  case  in  chief,  produced 
evidence  relative  to  the  place  where  the  acci- 
dent occurred.  He  and  his  witnesses  testi- 
fied that  it  occurred  in  front  or  practically 
in  front  of  a  particular  caf&  The  defend- 
ant's witnesses,  in  their  testiiuony,  placed 
the  point  of  the  accident  a  little  farther 
west  The  difference  between  the  two  sets 
of  witnesses  was,  however,  not  great.  On 
rebuttal  plaintiff's  counsel  offered  further 
evidence  upon  the  question  relating  to  the 
precise  point  of  the  accident.  Defendant's 
counsel  objected  to  the  proffered  evidence 
upon  the  ground  that  it  was  not  proper  re- 
buttal, and  the  couit  sustained  the  objection. 
Plaintiff's  counsel  then  requested  the  court 
to  permit  them  to  reopen  the  case  upon  that 
point  and  the  court  denied  their  request 
Both  of  the  foregoing  rulings  are  assailed  as 
erroneous.  As  to  the  first  pr6po8itlon  it  is 
sufficient  to  say  that  the  evidence  was  clear- 
ly not  rebuttal.  The  plaintiff  and  his  wit- 
nesses had  given  their  testimony  regarding 
the  place  of  the  accident  and  the  defendant's 
witnesses  had  given  theirs.  In  view,  there- 
fore, that  the  plaintiff  had  gone  Into  the 
subject  in  opening  his  case  he  bad  no  right 
to  again  go  into  it  on  rebuttal  unless  the 
court  permitted  him  to  do  so  by  reopening 
the  case.  The  court,  however,  refused  his  re- 
quest to  do  BO,  and  the  only  question  if 
whether  the  court  abused  its  discretion  in 
denying  the  request  Whether  the  court  will 
or  will  not  permit  a  party  to  reopen  his 
case  upon  a  certain  question  or  subject  is 
largely  a  matter  of  discretion.  No  doubt  the 
court  might  abuse  its  discretion  in  that  re- 
gard, and  if  such  were  the  case  relief  coolt^ 
be  had  on  appeal.  We,  however,  cannot  see 
any  abuse  of  discretion  in  this  case,  an<?. 
therefore  this  assignment  must  also  fall, 

[7]  A  number  of  assignments  relate  to  the 
refusal  of  the  court  to  charge  the  Jury  a^ 
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requested.  Althongh  the  case  was  one  un- 
usnally  free  from  complicatloDB  and  Involved 
only  Issues  of  fact,  yet  the  plaintiff  offered 
22  separate  requests  to  charge  and  now  In- 
sists that  the  court  erred  in  refusing  15  of 
his  requests.  Entirely  apart  from  the  in- 
struction:) stating  the  Issues  and  some  so- 
called  stock  instructions,  the  court  charged 
the  Jury  in  20  separate  paragraphs  in  which 
every  phase  of  the  case  wad  adequately  cov- 
ered. True,  the  court,  in  many  instances, 
did  not  follow  either  the  language  or  the 
substance  of  plaintiff's  requests,  but  It,  never- 
theless, fully  covered  every  legal  phase  of 
the  case.  One  of  the  requests  related  to  the 
code  of  signals  we  have  referred  to.  We 
have,  however,  already  disposed,  of  that 
phase  of  the  case,  and  for  the  reasons  then 
stated  no  error  was  committed  in  refusing 
that  request 

It  is,  however,  strenuously  insisted  that 
the  court  erred  in  refusing  to  charge  the  Jury 
that  the  defendant  was  negligent  as  a  mat- 
ter of  law  in  not  providing  the  two  dead  cars 
with  lights  as  prescribed  by  the  statute  in 
force  when  the  accident  in  question  occurred. 
Chapter  113,  Laws  Utah  1909,  i  4,  subd.  2, 
then  in  force,  so  far  as  material  here,  pro> 
vided: 

"Every  motor  vehicle  while  in  use  on  a  public 
highway  shall  be  *  *  *  so  constructed  as  to 
exhibit,  during  the  period  from  one  hour  after 
sunset  and  one  hour  before  snnrise,  two  lamps 
showing  white  licbts  visible  within  a  reasonable 
distance  in  the  direction  towards  which  such 
vehicle  is  proceeding,  and  also  a  red  light  visible 
in  the  reverse  direction." 

As  we  have  seen,  the  plaintiff  contends 
the  accident  occurred  more  than  one  hour 
after  sunset,  while  the  defendant  contends 
that  it  occurred  less  than  that  time  thereaft- 
er. Plaintiff's  counsel,  however,  insist  that 
Inasmuch  as  the  evidence  respecting  the  time 
the  accident  occurred  was  conflicting,  he 
was  entitled  to  an  instruction  in  conformity 
with  his  evidence.  As  hereinbefore  pointed 
out,  the  first  or  live  car  was  provided  with 
sufficient  lights,  but  the  dead  cars  were  not. 
Did  the  statute  apply  to  the  dead  cars?  We 
think  not.  The  statute  allied  to  cars  only 
"while  in  use  on  a  public  highway."  It  is 
manifest  to  our  minds  that  It  was  Oie  in- 
tention of  the  Legislature  in  adopting  the 
statute  to  limit  its  provisions  to  such  cars 
only  as  were  actually  being  used  on  the  pub- 
lic highways  or  streets  that  is,  to  such  as 
were  being  driven  by  their  own  power  either 
for  business  or  for  pleasure.  The  phrase 
"while  in  use  on  a  public  highway"  shows  a 
clear  Intent  not  to  Include  every  motor  ve- 
hicle that  may  be  moved  in  some  manner  on 
the  streets  or  highways.  With  that  limita- 
tion, however,  so  clearly  expressed,  there  can 
be  no  donbt  that  the  statute  has  no  applica- 
tion to  motor  vehicles  that  were  merely  be- 
ing moved  on  the  street  for  the  purpose  for 
which  the  two  cars  in  question  were  being 
moved.     Any  other  construction  would  do 


violence  to  the  natural,  ordinary,  and  obvi- 
ous meaning  of  the  language  of  the  statute. 
For  the  reasons  stated,  therefore,  the  court 
committed  no  error  in  refusing  to  charge  as 
requested. 

[>]  Many  of  the  objections  to  the  instrtuv 
tions  of  the  court  constltate  mere  criticisms 
of  the  phraseology  used  by  it.  Such  criti- 
cisms are  always  possible,  the  only  difference 
being  that  the  phraseology  used  by  one  Judge 
or  In  one  case  may  be  more  vulnerable  than 
the  phraseology  of  another  Judge  or  that 
used  In  another  case.  Where,  as  here,  how- 
ever. It  clearly  appears  that  each  party  not 
only  had  but  exercised  every  opportunity  to 
develop  its  side  of  the  case  and  the  court  in 
its  charge  fully  covered  every  legal  phase  of 
the  issues  and  correctly  submitted  those  Is- 
sues to  the  Jury,  we  cannot  interfere,  al- 
though if  we  had  tried  the  case  we,  in  certain 
particulars,  should  have  used  different  lan- 
guage or  In  certain  other  particulars  should 
have  been  inclined  to  follow  more  nearly  the 
language  of  the  requests.  From  a  careful 
reading  of  the  whole  charge  we  cannot  see 
how,  by  anything  the  court  said  or  omitted 
to  say,  the  Jury  could  have  been  misled  ei- 
ther as  to  the  law  or  regarding  their  duty  in 
the  premises. 

[I]  Finally,  complaint  is  made  that  the  in- 
structions given,  as  counsel  put  It,  "wer« 
strictly  a  defendant's  instructions."  That 
complaint  Is  based  upon  the  fact  that  seven 
paragraphs  of  the  court's  charge  end  by  tell- 
ing the  Jury  that  if  they  find  the  facts  to  be 
as  stated  they  "must  find  for  the  defendant," 
or  that  under  such  finding  their  verdict  can- 
not be  "against  t^e  defendant."  No  serious 
complaint  is  made  that  the  legal  conclusions 
stated  by  the  court  are  not  sound  if  the 
facts  upon  which  the  conduslons  are  predi- 
cated are  found  to  be  as  indicated.  While  a 
court  may  make  a  particular  subject  involved 
in  a  case<  or  a  particular  phase  thereof,  too 
prominent  by  frequent  repetitions  and  in  that 
way  may  create  an  impression  favorable  to 
one  or  unfavorable  to  the  other  party,  yet 
where,  as  here,  the  charge  correctly  states  the 
law  and  also  correctly  outllnee  the  duty  of  the 
Jury  we  cannot  say  that  the  mere  repetltiin  of 
the  things  complained  of  resulted  in  prejudice. 
In  onr  Judgment  they  could  not  have  produo 
ed  such  a  result.  While  counsel  are,  and 
should  be,  free  to  criticize  courts  for  careless 
statements  and  frequent  repetitions  in  giv- 
ing instructions  to  Juries,  yet  a  mere  cursory 
examination  of  the  very  numerous  requests 
that  are  constantly  being  offered  in  almost 
every  contested  case  demonstrates  beyond  all 
question  that  counsel  themselves  are  most  to 
blame  for  at  least  a  large  portion  of  that 
vice  in  instructions.  In  this  case  plaintiff's 
counsel  offered  22  requests  to  charge  many 
of  which  are  not  only  quite  lengthy,  but  re- 
late to  the  same  subject.  There  are,  there- 
fore, frequent  repetitions  in  the  requests.  If 
the  requests  had  been  given,  therefore,  the- 
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▼Ice  of  repetition  complained  of  by  counsel 
would  not  only  not  have  been  eliminated,  but 
It  would,  If  anything,  have  been  more  pro- 
nounced tban  it  now  la,  tbe  only  difference 
being  that  It  would  have  been  less  objection- 
able from  counsel's  point  of  view. 

In  condudlng  this  opinion  we  desire  to  say 
that  the  jury  no  doubt  were  impressed  with 
the  fact  that  tbe  plalntlfl,  in  hurrying  to 
readi  his  destination,  a  cafe  dellberatdy 
passed  between  two  of  the  moving  cars,  and 
that  he  did  so  In  spite  of  the  warnings  of  the 
chauffeurs;  that  In  stepping  on  the  rope  by 
which  the  two  cars  were  attached  he  lost  his 
balance  and  fell  Immediately  in  front  of  the 
front  wheel  of  the  rear  car ;  that  under  the 
drcumstances  defendant's  employ^  stopped 
the  cars  as  soon  aa  they  could  be  stopped; 
and  that  the  plalntUTs  carelessness,  and  'not 
that  of  the  defendant,  was  the  proximate 
cause  of  the  injury.  That  such  was  the  Jury's 
conclusion,  Is,  we  think,  made  manifest  from 
the  evidence  and  the  court's  charge.  The 
court  In  Its  charge  to  the  Jury  followed  the 
principles  which  we  held  apply  to  those  who 
are  using  the  public  streets  In  the  cases  of 
Spiking  V.  C!on.  R,  &  P.  Co.,  S3  Utah,  813,  93 
Pac.  888,  and  Olbson  ▼.  Utah  L.  &  T.  CSo., 
161  Pac.  76.  We  cannot  see  how,  under  the 
rule  laid  down  In  those  cases,  the  plalntlfl 
can  recover  In  view  that  the  Jury  found  the 
facts  in  favor  of  the  defendant 

Upon  the  whole  record  we  are  constrained 
to  hold  that  the  Jndf;ment  should  prevail. 
Tbe  Judgment  is  therefore  affirmed,  With 
costs  to  respondent. 

STBAUP,  C  J.,  and  McOABTZ,  J^  concur. 


COLTHARP  V.  COLTHABP. 
(No.  29O80 

(Supreme  Court  of  Utah.    Sept.  19,  1916.) 

1.  Deeds  «s99S  —  Cokstb0Otion  —  iNTEif Tion 
OP  Pabtiks. 

In  the  construction  of  deeds,  the  intention  of 
tbe  parties  as  it  appears  from  the  ordinary  and 
generally  accepted  meaning  of  the  language  used 
by  them  when  applied  to  the  subject-matter  of 
the  writing,  in  tbe  light  of  Its  surrounding  cir- 
cumstances cantrols,  rather  than  mere  technical 
words  or  phrases.i 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Sf  231,  282;  Dec.  Dig.  «=393.] 

2.  Dkeds    «=6— Constbuction— Oonvktanct 

OB  POWEB  OF  AtTOBNET. 

A  writing  executed  by  a  husband  in  the  pres- 
ence of  witnesses  and  acknowledged  before  a 
notary  public,  and  delivered  to  his  wife,  entitled 
a  "Deed  of  Conveyance,"  whereby  he  gave,  sold, 
granted,  and  demised  all  of  his  personal  and  real 
property  of  which  be  was  then  possessed  to  her, 
in  consideration  of  love  and  affection,  and  in 
contemplation  of  a  trip  abroad,  bis  poor  health, 
and  expressly  declaring  bis  intent  that  she 
should  take  an  immediate  present  title  in  fee 
simple  of  his  realty,  and  actual  possession  of  his 


'  Calne  v.  Hasenbartli,  37  Utah,  69.  106  Pac.  946 ; 
Burt  T.  Strlngfellow.  45  Utah.  207,  143  Pac.  234; 
Reese  Howell  Co.  r.  Brown.  1S8  Pae.  684. 


personalty,  and  do  with  them  as  she  might  think 
for  her  best  interest,  and  that  to  such  extent  the 
instrument  might  be  treated  as  a  general  power 
of  attorney  to  dispose  of  the  property  as  If  it 
were  her  own,  contained  apt  words  of  a  grant, 
and  was  a  deed  of  conveyance  of  all  his  property 
to  the  wif&  the  words  "give  and  demise"  and 
the  words  all  of  being  mere  repetitions,  not 
changing  the  legal  effect  of  the  instrmnent  as  a 
whole,  and  being  mere  surplusage. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {S  7-9;  Dec.  Dig.  <8=»5.] 

8.  Deeds  «=»6  — Poweb  or  Attobnet  — Con* 

STBUonoN  OF  Instbument. 
Snch  instrument  was  not  a  mere  power  of 
attorney  to  the  wife,  ceasing  at  the  husband's 
death,  since  after  the  clearly  expressed  intention 
to  give  the  property  to  her  absolutely,  the  words 
relating  to  her  power  to  dispose  of  the  property 
would  be  treated  as  surplusage. 

Wa.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  7-9;   Dec  Dig.  «S=>5.] 

4.  Deeds  9=397  —  Oonbtbuohoit  —  Repuo- 

NANCT. 

Where  there  are  words  or  phrases  found  in 
different  parts  of  a  writing  which  are  repugnant 
the  courts  must.  If  possible,  construe  the  whole 
instrument  so  that  all  of  its  parts  may  be  har- 
monized and  be  given  either  a  primary  or  sec- 
ondary meaning. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  267-273,  434-447 ;  Dec.  Dig.  <&=>97.1 

Appeal  from  District  Ckiurt  Uintah  Coun- 
ty;   A.  B.  Morgan,  Judge. 

Action  of  claim  and  delivery  by  Hattie 
Ooltharp  against  William  H.  Coltharp.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tion to  grant  a  new  trial. 

J.  A.  Wilson,  of  Vernal,  3.  H.  McDonald 
and  Whltecotton  &  Bagley,  all  of  Provo,  for 
appellant  CFDonnell  &  Calder,  of  Vernal, 
and  Thurman,  Wedgwood  &  Irvine,  of  Salt 
Lake  City,  for  respondent 

FRICK,  J.  The  plaintiff  commenced  this 
action  of  claim  and  delivery  under  our  stat- 
ute. Judgment  was  entered  in  favor  of  de* 
fendant  aad  plaintiff  appeals. 

Two  causes  of  action  are  stated  In  the 
complaint  In  the  fl«st  cause  plaintiff  seeks 
to  recover  the  possession,  or  the  value,  of  a 
certain  certificate  representing  20  shares  of 
tbe  capital  stock  of  a  certaUi  corporation, 
which  stock,  it  Is  alleged,  was  of  the  value 
of  11,000.  In  tbe  second  cause  of  action  she 
seeks  to  recover  possession,  or  the  value,  of 
00  head  of  cattle  alleged  to  be  of  the  value 
of  $3,000.  The  defendant  answered  the  com- 
plaint, and  while  he  disclaimed  eltber  owner- 
ship or  Interest  in  any  of  the  property  in 
question,  he,  nevertheless,  denied  that  the 
plaintiff  Is  the  owner  thereof,  and  avers  that 
be  merely  holds  the  property  for  its  true 
or  rightful  owner. 

The  case,  in  the  court  below,  went  off  upon 
a  question  of  law  which  arises  as  follows: 
The  plaintiff  and  one  Hugh  W.  Coltharp, 
who  was  a  brother  of  the  defendant,  on  the 
14th  day  of  March,  1914,  were  husband  and 
wife.     Said  Hugh  W.  Coltharp  died  on  the 


t^sToi  otber  cases  see  same  topic  and  KBT-NXnf  BBE  In  all  Key-Numbered  Digests  Bnd.Iadexes        . 
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22d  day  of  Augast,  1914,  and  a  considerable 
time  before  tMa  action  was  commenced.  On 
the  date  first  aforesaid  Hugh  W.  Coltharp 
made  and  delivered  to  the  plaintiff,  his  wife, 
an  instrument  in  writing  which,  as  copied 
from  respondent's  brief,  la  In  words  and  fig- 
ures as  follows: 

"Deed  of  Conveyance. 

"I,  the  nndersigned,  Hugh  W.  Coltharp,  of 
Vernal,  Utah,  hereby  give,  sell,  grant  and  de- 
mise ail  and  singular,  all  of  my  personal  and 
real  property  of  which  I  am  possessed  in  pre- 
sent! to  my  wife,  Hattle  Coltharp  of  Vernal, 
Utah. 

"The  consideration  of  the  above  grant  is  love 
and  affection. 

"At  the  time  of  the  ensealing  of  this  instru- 
ment, I  am  contemplating  a  trip  abroad,  and 
knowing  tt^e  uncertainty  of  world  afTairs  and  be- 
ing in  poor  health,  it  is  my  desire  to  provide  for 
said  wife. 

"It  is  hereby  intended  that  my  said  wife  shall 
take  an  immediate  present  title  in  fee  simple  of 
my  real  property  and  actual  personal  possession 
of  my  personal  effects  and  to  do  with  them  as  to 
her  may  be  to  her  best  interest.  And  to  that  ex- 
tent, this  instrument  may  be  treated  and  con- 
sidered aa  a  general  power  of  attorney  to  do  and 
to  act  and  to  dispose  of  said  real  and  personal 
property  the  same  as  if  it  were  her  own. 

"Executed  at  Vernal,  Utah,  this  14th  day  of 
March,  1»14.  Hugh  W.  Coltharp. 

"Hizecuted  in  the  presence  of 
"Amos  Hoeft, 
"D.  D.  Carter,  Myton,  V. 

"The  above  parties,  both  principal  and  wit- 
nesses, appeared  before  me,  this  the  14th  day  of 
March,  1914,  and  duly  acknowledged  their  sig^ 
natures  thereto, 

"J.  S.  Wilson,  Notary  PubUc." 

At  the  trial  the  plaintUF  produced  the 
foregoing  Instmment  and  offered  the  satne 
as  evidence  of  title  to  the  property  In  ques- 
tion. In  addition  to  the  Instrument  she  also 
produced  proof  Identifying  the  property  de- 
scribed in  the  complaint  as  the  property  of 
her  husband,  Hugh  W.  Coltharp,  at  the  time 
of  bis  death,  and  that  the  Instrument  was 
executed  and  delivered.  The  defendant  in 
bis  answer  admitted  that  plaintiff's  husband 
owned  13  head  of  cattle  and  no  more,  and 
in  which  he  disclaimed  all  Interest  as  he  did 
In  the  capital  stock,  tie,  as  before  stated, 
denied  plaintiff's  title.  The  defendant  object- 
ed to  the  introduction  of  the  foregoing  in- 
strument In  evidence  for  any  purpose,  upon 
the  grounds  that  it  was — 
"immaterial,  irrelevant,  and  incompetent, 
*  *  *  and  that  it  purports  to  be  a  general 
power  of  attorney,  instead  of  an  absolute  convey- 
ance of  the  property  in  fee  simple,  and  it  ap- 
pearing from  the  evidence  that  the  grantor  or 
maker  of  this  instrument  is  dead,  the  power 
thereby  ceases  for  any  purpose." 

The  defendant's  objection  to  the  introduc- 
tion of  the  Instrument  was  sustained;  and, 
the  other  evidence  standing  alone  being  in- 
sulhclent  to  prove  title  In  the  plaintiff,  the 
district  court  directed  the  jury  to  return 
a  verdict  upon  both  causes  of  action  for  the 
defendant,  which  was  accordingly  done,  and 
judgment  was  entered  as  before  stated. 
Plaintiff  excepted  to  the  ruling  of  the  court, 
and  has  assigned  the  same  as  one  of  the 
principal  errors. 


The  evidence  sbowB  that  at  the  time  the 
Instrument  in  question  was  made  and  de- 
livered Hugh  W.  Coltharp  and  the  plaintiff 
were  husband  and  wife;  that  they  were 
married  in  April,  1910 ;  that  as  the  fruit  of 
such  marriage  two  children  were  bom,  one 
of  whom,  at  the  time  of  the  trial,  was  3,  and 
the  other  4  years  of  age;  that  Hugh  W. 
Coltharp,  at  the  time  of  hla  death,  was  28, 
and  the  plaintiff  23,  years  of  age.  Just  be- 
fore the  instmment  was  delivered  it  was  also 
shown  that  Hugh  W.  Coltharp  had  returned 
from  a  fishing  trip,  and  in  delivering  the  In- 
strimient  plaintiff  testified  "he  told  me  he 
came  very  near  getting  hurt,  and  when  he 
came  home  he  told  me  I  better  have  that," 
the  instrument  in  question.  She  also  testi- 
fied. "He  told  me  to  have  It  recorded."  The 
Instrument  was  recorded  June  7,  1915.  It 
also  appears  from  a  recital  In  the  instrument 
that  when  it  was  delivered  plaintiff's  hus- 
band contemplated  making  a  trip  abroad.  The 
matters  last  above  referred  to  are  material 
only  in  so  far  as  they  Illustrate  the  circum- 
stances surrounding  the  parties  to  the  Instru- 
ment at  the  time  of  its  execution  and  delivery. 
What  we  must  determine,  therefore,  is  wheth- 
er the  Instrument  in  question  la  merely  a 
power  of  attorney,  as  contended  for  by  de* 
fendant's  counsel,  the  force  and  operation 
of  which  ceased  at  Hugh  W.  Coltharp's 
death,  or  whether  it  is  to  be  considered  as  a 
deed  of  conveyance  by  which  aU  of  the  prop- 
erty belonging  to  the  grantor  was  intended 
to  be  and  was  conveyed  to  his  wife. 

[1]  The  rule  of  con8tmcti<m  applicable  to 
instruments  of  writing,  including  deeds,  in 
this  jurisdiction  Is  that  the  intention  of  the 
parties,  as  the  same  Is  made  apparent  from 
the  ordinary  and  generally  accepted  meaning 
of  the  language  used  by  them  when  applied 
to  the  subject-matter  of  the  writing  In  the 
light  of  the  surrounding  circumstances  of 
the  parties  at  the  time,  controls  rather  than 
mere  technical  words  or  phrases.  Oalme  ▼. 
Hagenbartb,  37  Utah,  69, 106  Pac.  946;  Burt 
V.  Stringfellow,  46  Utah,  207,  143  Pac.  234; 
Beese  Howell  Co.  v.  Brown,  168  Pac.  684. 

[2]  If,  therefore,  we  give  the  language  of 
the  instrument  Its  ordinary  and  generally 
accepted  meaning  and  apply  that  language 
in  the  light  of  the  circumstances  surround- 
ing the  parties  to  the  instrument  and  the 
subject-matter  thereof,  what  was  the  Inten- 
tion of  Hugh  W.  Coltharp,  the  grantor,  in 
making  and  delivering  the  same?  It  certain- 
ly cannot  be  Buocessfully  contended  that  the 
Instrument  lacks  apt  words  of  grant,  or 
that  It  lacks  any  essential  element  of  a  con- 
veyance. It  is  not  disputed,  certainly  not 
seriously,  that  such  la  the  case,  but  It  is  vig- 
orously insisted  by  defendant's  counsel  that 
the  latter  part  of  the  instrument  clearly  in- 
dicates that  Hugh  W.  Coltharp  merely  in- 
tended to  execute  and  deliver  a  power  of 
attorney  to  his  wife.  From  a  full  considera- 
tion <Sf  all  that  is  said  in  the  instmment  we 
are  forced  to  disagree  with  counsel.    It  Is 
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true  that  It  is  said  that  "tb^B  InHtmment 
may  be  treated  and  considered  as  a  general 
power  of  attorney."  That  phrase  most, 
however,  be  considered,  not  <mly  In  the  light 
of  everything  else  that  Is  said,  bnt  must  also 
be  considered  in  the  light  of  what  Is  said 
Immediately  preceding  and  In  connection 
with  the  phrase.  What  is  the  language  that 
Immediately  precedes  the  phrase  In  question? 
The  grantor  says : 

"It  is  hereby  intended  that  my  said  wife  [the 
grantee]  shall  take  an  immediate  present  title  in 
fee  simple  of  my  real  property  and  actual  per- 
sonal posBession  of  my  personal  effects  and  to  do 
with  toem  as  to  her  may  be  to  her  best  interest." 
Then  the  Instrument  proceeds  thus: 
"And  to  that  extent  this  instrument  may  be 
treated  and  considered  as  a  general  power  of 
attorney  to  do  and  to  act  and  to  dispose  of  said 
real  and  personal  property  the  same  as  if  it  were 
her  own." 

In  the  granting  clause  the  grantor  had 
already  used  apt  words  of  both  grant  and 
gift   He  said: 

"I  *  *  *  hereby  give,  sell,  grant  and  de- 
mise all  and  singular  all  of  my  personal  and  real 
property  of  which  I  am  now  possessed  in  pre- 
senti  [preesend]  to  my  wife,  Battle  Coltharp." 

Then  foUows  a  statement  of  the  considera- 
tion that  is  followed  by  the  recital  relative 
to  what  Induced  the  grantor  to  make  the 
Instrument,  and  then  follows  what  we  have 
already  quoted  concerning  the  power  of  at- 
torney. If  all  that  Is  said  concerning  the 
power  of  attorney  Is  considered,  it  is  plain 
enough  that  the  grantor  merely  intended  to 
grant  the  power  In  the  sense  of  conferring 
power  upon  his  wife  to  Immediately  dispose 
of  the  property.  It  Is  too  clear  for  con- 
troversy that  the  grantor  Intended  to  make 
provision  for  his  wife  and  children  In  case 
.he  should  leave  them  as  recited  In  the  In- 
strument If  the  instrument  be  considered 
merely  as  a  power  of  attorney  and  not  as  a 
grant  which  power  terminated  at  the  death 
of  Hugh  W.  Ooltharp,  then  he  merely  constl- 
tnted  his  wife  his  agent  and  thus,  in  a  legal 
sense,  made  no  provision  for  her  at  all.  Then 
again,  in  passing  upon  the  true  meaning  and 
efTect  of  the  Instrument,  it  should  be  borne 
in  mind  that  it  is  very  inartifldally  drawn. 
There  are  a  number  of  unnecessary  repeti- 
tions of  words  used  in  the  Instrument  For 
example,  it  is  said  "I  give,  sell  and  demise 
all  and  singular  all  of  my  personal  and  real 
property,"  etc.  (Italics  ours.)  Now  the  Itali- 
cized words  "give  and  demise"  and  the  two 
words  "all  of"  are  mere  repetitions  and 
neither  add  anything  to  or  take  anything 
from  the  ordinary  meaning  of  the  other 
terms  used.  Nor  can  these  words  be  permit- 
ted to  change  or  affect  the  legal  effect  of  the 
instrument  as  a  whole.  The  law  regards 
substance  and  not  form.  These  words  must 
therefore  be  regarded  as  mere  surplusage. 

[3,4]  We  now  approach  that  portion  of 
the  instrument  which,  it  is  contended  and 
which  the  district  court  held,  constitutes 
the  Instrument  a  mere  power  of  attorney. 
Here  we  again  meet  with  the  crudeness  and 


inartiflclallty  of  the  language  used.  Not- 
withstanding those  defects,  however,  the 
real  intentlcm  of  the  grantor  is  quite  dear. 
While  It  is  quite  true  that  it  was  not  neces- 
sary to  confer  power  upon  the  wife  to  dis- 
pose of  the  pr<H>erty  U  the  same  had  been 
granted  and  conveyed  to  her,  yet  neither 
was  it  necessary  to  "give  and  demise"  the 
same  to  her  if  it  had  been  sold  and  granted 
as  stated  in  the  instrument  If  it  is  dear 
that  It  was  the  grantor's  intention  to  grant 
absolutely,  then  the  words  relating  to  the 
power  to  dispose  of  the  property  may  also 
be  treated  as  mere  surplusage  so  t&r,  at 
least  SB  they  would  affect  the  grant  in  ques- 
tion. While  it  is  quite  true  that  every  word, 
and  of  course,  every  phrase,  must  be  given 
its  ordinary  and  usual  meaning  and  effect 
yet  where  unnecessary  words  are  used  in  a 
grant  and  it  is  clear  that  they  were  not  in- 
tended by  the  grantor  as  limitations  upon 
the  grant,  but  rather  as  conferring  a  power 
whl«h  existed  by  Implication  of  law,  courts 
may  not  cut  down  the  grant  merely  because 
useless  words  are  Incorporated .  In  the  in- 
strument Moreover,  where  there  are  words 
or  phrases  found  in  different  parts  of  a  writ- 
ing which  are  repugnant  the  courts  must  If 
possible,  construe  the  whole  instrument  so 
that  all  of  Its  parts  may  be  brought  in  har- 
mony and  so  that  all  of  its  parts  may  be  giv- 
en some  meaning  and  effect  whether  primary 
or  secondary.  As  already  pointed  out,  the 
ruling  Intention  of  the  grantor  was  to  make 
provisions  for  his  wife  and,  no  doubt  for  his 
and  her  children.  By  granting  the  property 
to  his  wife  he  would  effectuate  that  purpose, 
whereas,  if  he  merely  conferred  a  naked 
power  of  attorney  upon  her,  he  would  not 
have  done  so  since  she,  under  such  an  in- 
strument would  have  been  merely  his  agent 
and  not  his  grantee. 

But  it  is  suggested  that  by  the  terms  of 
the  Instrument  she  had  complete  power  to 
dispose  of  the  property  as  to  her  might 
seem  best  and  as  though  It  were  her  own, 
and  hence  she  would  not  have  to  account 
for  anything  she  had  disposed  of  under  the 
power  granted  to  her  daring  the  husband's 
lifetime.  That  may  be  one  plausible  view  to 
take,  but  It  Is  not  the  only  view,  and,  in  our 
judgment,  it. Is  not  the  correct  one.  As  we 
view  it  the  correct  view,  and  the  one  which 
harmonizes  all  the  different  parts  of  the 
instrument,  is  that,  as  before  pointed  out, 
the  grantor  merely  Intended  to  confer  the 
power  of  disposition  upon  the  wife  in  ex- 
press terms,  whereas  that  power  under  the 
grant  was  implied.  Why  say  "and  to  that 
extent  this  instrument  may  be  treated  as  a 
general  power  of  attorney"  if  It  was  intended 
to  confer  a  mere  power  of  attorney  upon  the 
wife?  Those  words  clearly  imply  that  the 
grantor  did  not  desire  any  question  to  arise 
concerning  the  wife's  immediate  right  to  pos- 
sess herself  and  to  dispose  of  the  property 
as  she  pleased.  Of  course  she  already  had 
that  right  by  implication  of  law,, but  that 
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In  Tlew  of  all  that  is  said  in  the  instrument, 
did  not,  and  was  not  intended  to,  affect  the 
grant,  but  what  the  htisband  intended  was 
not  to  leave  any  doubt  concerning  her  right 
and  hence  what  la  said  about  a  power  of 
attorney  was  added  In  the  crude  and  inarti- 
ficial manner  as  it  appears  there. 

We  are  of  the  opinion  that  the  district 
court  committed  manifest  error  in  its  con- 
struction of  the  instrument,  and  hence  in  di- 
recting a  verdict  and  in  entering  Judgment 
for  the  defendant  * 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded  to  the 
district  court  of  Uintah  county,  with  direc- 
tions to  grant  a  new  trial.  Plaintiff  to  re- 
cover costs. 

SIBAUP,  C.  J.,  and  McCABTT,  J.,  concur. 


HUTCHISON  V.  ORANDAUfc 

(Supreme  Court  of  Oregon.    Oct  10,  1916.) 

Appeal  ard  Errob  <&s>426— Noncx  or  A7- 

P«AI/— TiMB— STAT0TK. 

Under  Ll  O.  Li.  §  5S0,  as  amended  by  Laws 
1913,  p.  617,  i  1,  requiring  service  of  a  notice 
of  appeal  within  60  days  from  the  date  of  the 
judgment,  and  section  K41,  deciarine  that  serv- 
ice by  mail  is  deemed  complete  on  the  first  day 
after  the  date  of  deposit  of  the  notice  in  the 
post  office  that  the  mail  leaves  such  post  office, 
since  a  notice  ot  appeal  from  a  judgment  ren- 
dered May  23,  1916,  mailed  on  July  22d,  exclud- 
ing the  day  that  judgment  was  rendered  and  in- 
cluding the  last  day,  was  not  complete  until  the 
sixty-first  da^,  and  was  too  late,  and  the  appeal 
will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  2155-2161 ;  Dec.  Dig.  «ss> 
426.] 

In  Banc.  Appeal  from  Circuit  Court,  Co- 
lumbia County;   J.  A.  Eakln,  Judge. 

Action  by  M.  T.  Hutchison  against  Mrs. 
F.  D.  Crandall.  Judgment  for  plaintiff,  and 
defendant  appeals.    Appeal  dismissed. 

Sam  M.  Johnson,  of  Portland,  for  appel- 
lant M.  E.  Miller  and  W.  A.  Harris,  both 
of  St  Helens,  for  respondent 

McBRIDB,  J.  This  Is  a  motion  to  dismiss 
defendant's  appeaL  The  Judgment  was  ren- 
dered May  23,  1916,  at  St  Heleas,  Or.  The 
proof  of  service  shows  that  notice  of  appeal 
was  mailed  in  Portland  on  July  22d,  direct- 
ed to  defendant's  attorneys  at  St  Helens. 
The  statute  requires  service  of  notice  of  ap- 
peal within  60  days  from  the  date  of  the 
Judgment.  Section  550,  L.  O.  Li,  as  amended 
by  Laws  1913,  c.  319.  By  section  541,  L.  O. 
L.,  service  by  mail  Is  deemed  complete  on 
the  first  day  after  the  date  of  deposit  of  the 
notice  in  the  post  office  that  the  mall  leaves 
such  post  office  for  the  place  to  which  the 
notice  is  sent  Excluding  the  day  that  the 
Judgment  was  rendered  and  Including  the 
last,  we  find  that  there  remained  8  days  In 
May,  30  days  In  June,  and  22  days  In  July 
within  which  to  complete  the  service.    The 


service  by  reason  of  the  provUdons  of  sec- 
tion 541,  L.  O.  L,,  was  not  made  upon  the 
plaintilTs  attorneys  until  July  2Sd,  which 
was  the  sizty-flrst  day. 

The  notice  was  therefore  served  one  day 
too  late ;  and  the  appeal  Is  dismissed. 


STATE  ex  rel.  McCOURT  et  aL  T.  FARRIN. 
(Supreme  Court  of  Or^on.       Oct  10,  1916.) 

1.  Patmkmt  4=»35— Right  to  Bboxift. 

Under  It  O.  L.  S  876,  providing  that  whoever 
pays  money  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  is  made,  and 
may  demand  a  proper  si^oature  as  a  condition 
of  the  payment,  an  attorney  employed  to  collect 
claims,  who  kept  his  dients  advised  of  the  true 
state  of  the  business,  and  promptly,  on  receipt 
of  their  money  from  the  debtor,  paid  them  what 
was  due  them  under  the  agreement  for  collection, 
was  entitled  to  a  receipt  for  the  money. 

[£ld.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  i  15;   Dec.  Dig.  i^=335.] 

2.  Attobnbt  and  Client  «=>44(1)— SuspiUf- 
sio  N— Deceit— St  atute. 

Under  L.  O.  Lb  g  1092,  providing  that  an  at- 
torney may  be  removed  or  suspended  for  being 
guilty  of  any  willful  deceit  or  misconduct  in  his 
profession,  where  an  attorney,  handling  claims 
tor  collection,  after  being  notified  by  the  debtor 
that  it  would  pay  in  full  on  presentation  of  the 
bill,  wrote  his  client  to  ascertain  the  least  the 
claim  would  be  compromised  for,  thus  intimating 
that  the  matter  was  yet  unsettled,  and,  after  re- 
ceiving two  checks  for  the  amount  of  the  claim 
from  the  debtor,  which  he  indorsed  without  au- 
thority and  cashed,  did  not  admit  tliat  he  bad 
collected  the  money  until  his  client  bad  direct 
communication  with  the  debtor,  such  attorney 
will  be  suspended  from  membership  of  the  bar 
for  one  year. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig,  |g  66,  62;    Dec  Dig.  «=» 

Department  No.  1.  Original  proceeding  by 
the  State  before  the  Supreme  Court,  on  the 
relation  of  J<An  McCourt,  and  others,  the 
grievance  committee  of  the  Oregon  Bar  As- 
sociation, to  secure  the  disbarment  of  George 
N.  Farrln,  as  a  practicing  lawyer.  Defend- 
ant suspended  from  membership  of  the  bar 
of  the  court  for  one  year. 

Elton  Watktns,  of  Portland,  for  relators. 
C.  H.  Llbby,  of  Portland,  for  defendant 

PER  CURIAM.  This  Is  an  original  pro- 
ceeding In  this  court  in  the  name  of  the  state 
upon  the  relation  of  the  grievance  commit- 
tee of  the  Oregon  Bar  Association  to  secure 
the  disbarment  of  the  defendant  as  a  practic- 
ing lawyer.  He  was  associated  with  £Yank 
G.  Mlcelll  in  the  practice  of  law  in  Portland. 
It  is  stated  In  the  complaint  and  admitted  in 
the  evidence  that  Mlcelll  had  nothing  what- 
ever to  do  with  the  transaction  in  question 
and  Is  not  in  any  way  to  blame  or  responsible 
for  the  matters  of  which  complaint  Is  made. 
For  convenience  of  designation,  therefore, 
the  defendant  will  be  referred  to  as  such  or 
as  the  firm.  Two  brothers,  J.  A.  and  Alvin 
Smith,  had  a  demand  of  $200  each  against 
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the  Weyerhauaer  Land  Company  to  be  men- 
tioned as  "the  company"  for  patrolling  tim- 
ber lands  In  southern  Oregon  during  the  year 
1910.  They  were  somewhat  In  doubt  about 
who  was  liable  to  them  for  their  services  and 
had  been  unable  to  collect  for  them.  During 
the  month  of  April,  1014,  they  placed  their 
4dalm  In  the  hands  of  the  firm  of  Farrin  & 
MleelU  for  collection.  The  business  was  In- 
trusted entirely  to  the  defendant  Farrin. 
The  company  had  a  Portland  office  and  also 
one  In  Tacoma,  Wash.  The  defendant  on 
April  IBth  addressed  a  letter  over  his  firm 
name  to  the  company  demanding  payment  of 
the  claim.  The  latter  responded  promising  to 
look  into  the  matter,  saying  that  the  trans- 
action in  the  beginning  was  under  the  super- 
vision of  an  agent  then  in  Washington,  D.  C, 
and  that  it  should  receive  prompt  attention 
and  decision  on  his  return.  This  phase  of 
the  matter  was  the  subject  of  several  letters 
from  the  company  to  the  firm.  On  May  22, 
1914,  he  wrote  to  them  a  very  sharp  demand 
tar  the  iMiymeut  of  the  money.  On  June  1, 
1914,  writing  from  the  Tacoma  office  the  com- 
pany Informed  the  firm  that  Mr.  McCormack 
the  agent  already  mentioned  recommended 
payment  in  full  of  the  claim  of  $400,  and 
closed  by  saying  in  substance  that  If  the  de- 
fendant would  submit  a  bill  for  the  amount 
the  company  would  send  to  him  a  check  for 
it  On  the  3d  of  the  same  month  the  com- 
pany writing  from  Tacoma  to  the  defendant 
acknowledged  his  letter  with  the  bills  of  the 
Smiths  for  $200  each,  and  returned  them, 
with  two  checks  for  the  same,  payable  to  the 
order  of  the  Smiths  for  $200  each,  and  asked 
the  defendant  to  have  the  bill  receipted  and 
mailed  to  the  company.  On  this  same  3d 
day  of  June,  1914,  although  he  had  been  no- 
tlfled  as  stated  by  the  letter  of  the  company 
of  date  June  1st  that  the  bills  would  be  paid 
In  full  on  presentation,  the  defendant  In  the 
firm's  name  wrote  to  Alvin  Smith  to  this  ef- 
fect: 

"I  have  been  continually  workingon  the  case 
of  yourself  and  brother  J.  A.  v.  Weyerhauaer 
Timber  Company  with  very  much  success." 

He ,  then  continues  substantially  asking 
that  the  Smiths  let  him  know  the  least  they 
would  compromise  for,  stating  that  he  thought 
he  could  get  $100  or  possibly  $200  in  full  set- 
tlement of  all  claims,  and  closed  by  asking 
his  addressee  to  tell  him  the  best  he  would 
do,  and  that  in  turn  the  writer  would  do  the 
best  be  could  In  the  matter.  The  next  In  or- 
der in  the  correspondence  Is  a  letter  from  the 
company  to  the  defendant  reminding  him 
that  on  June  3d,  the  company  had  sent  him 
two  checks  for  $200,  but  had  bad  no  ac- 
knowledgment of  the  same.  On  that  same 
date  the  company  wrote  J.  A.  Smith,  stating 
that  they  had  sent  to  the  firm  on  June  3d 
checks  covering  the  amount.  On  July  6th 
the  company  notified  the  firm  about  having 
written  to  the  Smiths  on  the  subject.  Fol- 
lowing this  on  July  8th  the  defendant  wrote 
to  the  Smiths,  saying: 


"We  have  succeeded  in  getting  a  settlement 
from  the  Weyerbanser  Timber  Company  for 
your  account  and  are  sending  you  herewith  re- 
ceipts to  sign.  Upon  receiving  the  same  we  will 
forward  a  uieck  to  you." 

On  July  13th  Alvln  Smith  wrote  to  Micelll 
an  Individual  letter  informing  him  that  the 
Smiths  had  received  a  letter  from  the  com- 
pany, saying  that  they  had  paid  the  firm  on 
June  3d  and  demanding  that  the  amount  be 
forwarded  to  the  Smiths  without  delay,  say- 
ing that  they  could  not  receipt  for  the  money 
until  they  received  It  On  July  16th  the  de- 
fendant wrote  to  Smith  substantially  that 
the  Weyerhauser  firm  was  willing  to  settle, 
but  not  until  they  got  a  receipt  for  $200  each, 
and  requested  them  to  send  such;  that  the 
defendant's  firm  would  bold  it  and  get  such 
settlement  as  they  could  turning  over  the  re- 
ceipt and  sending  to  the  Smiths  their  amount 
of  the  coUecUon.  On  July  18th  Alvln  Smith 
wrote  to  the  firm  declaring  that  in  their  let- 
ter of  July  8th  already  referred  to  they  did 
not  send  any  receipts.  He  again  called  at- 
tention to  the  fact  that  the  company  claimed 
to  have  made  payment  on  June  Sd.  Again  on 
July  18th  the  company  reminded  the  defend- 
ant's firm  that  Smith  claimed  not  to  have  re- 
ceived the  money  in  payment  of  his  claim 
and  requested  that  the  defendant  get  the 
Smiths'  receipts.  Finally  on  August  31st  the 
matter  seemed  to  have  gotten  into  the  hands 
of  John  D.  Goss  of  Marshfleld.  Acting  for 
the  Smiths,  he  addressed  a  letter  to  the  firm, 
saying  that  the  Smiths  refused  tp  sign  the 
receipts  for  $400  on  payment  of  only  $200. 
He  recited  a  history  of  the  transaction,  quot- 
ed parts  of  the  letters  to  the  Smiths,  demand- 
ed that  the  defendant  pay  $360,  and  sug- 
gested sending  the  money  to  the  First  Na- 
tional Bank  at  Marshfield  to  be  paid  on  de- 
livery of  the  receipts.  On  September  10  th 
the  defendant  replied  In  his  firm  name  to 
Goss,  saying  be  was  ready  to  pay  the  Smiths 
$100  received  on  the  collection  on  execution 
of  a  receipt  to  Weyerhauser,  and  declared 
that  the  mon^  would  be  held  by  the  defend- 
ant's firm  until  the  receipt  was  sent  through 
the  bank  to  be  paid  the  Smiths  on  delivery 
of  the  receipt  in  full,  the  defendant's  firm  re- 
taining one-half  of  the  collection,  as  he  stat- 
ed, "according  to  agreement"  At  the  bottom 
this  is  initialed  F.  G.  M.,  R  O.  L.,  as  though 
F.  G.  Micelli  had  dictated  to  the  stenogra- 
pher, whose  Initials  were  E.  S>.  It.  The  de- 
fendant admits  that  he  himself  wrote  this 
letter.  Two  receipts,  "pro  tanto,"  one  from 
each  of  the  Smiths  to  the  Weyerhauser  Land 
Company  under  date  of  January  30,  1915, 
for  $100,  constitute  the  last  chapter  of  exhib- 
its in  the  case. 

Alvln  Smith  testifies  that  he  put  the  ac- 
count into  the  hands  of  the  firm  for  collection 
to  compromise  or  do  any  way  to  get  it  or  any 
part  of  it  and  he  would  be  satisfied.  He  says 
there  was  nothing  said  abont  the  charge  for 
collection.  Micelll  says  there  was  nothing 
definite  stated  on  that  subject    On  the  other 
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hand,  the  defendant  declares  that  afterwards 
Smith  returned  to  the  office  and  told  him  he 
would  give  him  one-half  of  the  amount  col- 
lected as  his  fee  for  his  services.  Without 
any  authority  except  what  might  be  Implied 
by  having  been  Intrusted  with  the  collection 
of  the  claim,  Farrlu  Indorsed  the  two  checks 
sent  by  the  company  writing  the  name  of  the 
payee  on  the  back,  Alvln  Smith  In  one  case, 
and  J.  A.  Smith  In  the  other..  The  two  names 
are  written  In  different  handwriting.  They 
are  not  signed  Alvln  Smith  by  G.  N.  Farrln, 
and  J.  A.  Smith  by  G.  N.  Farrln,  but  simply 
the  names  of  the  payee.  He  attributes  the 
difference  In  the  appearance  of  the  two 
names  he  wrote  on  the  checks  to  the  fact 
that,  as  he  states,  he  used  a  sharp  pen  for 
one  and  a  stub  pen  for  the  other.  He  deliv- 
ered these  to  a  man  named  Cone,  who  negoti- 
ated them  to  the  Scandinavian  American 
Bank  In  Portland  on  June  5,  1914,  receiving 
his  money  on  the  Alvln  Smith  check  and  de- 
positing the  other  for  collection.  The  latter 
was  finally  paid  and  the  defendant  received 
the  entire  proceeds  of  $400.  MlcelU  testifies 
that  when  he  received  the  Individual  letter 
from  the  Smiths  he  asked  the  defendant  If 
he  had  collected  the  money,  and  the  latter 
responded  that  be  had  not  This  letter  was 
dated  July  13, 1914. 

There  is  no  distinct  admission  In  any  of  the 
defendant's  letters  that  he  had  the  money 
uatll  September  10,  1914,  In  answer  to  the 
letter  from  Goss.  On  ttie  contrary,  after 
having  been  notified  by  the  company  in  Its 
letter  of  June  1st  that  they  would  pay  the 
full  amount  of  $400  on  presentation  of  the 
bin,  he  wrote  to  Alvln  Smith  and  wanted 
to  know  the  least  the  claim  would  be  compro- 
mised for,  intimating  that  the  matter  was 
yet  unsettled.  It  Is  a  marked  coincidence 
that  it  was  not  until  the  Smiths  had  direct 
communication  from  the  company  and  he 
had  been  stirred  up  by  the  letter  of  Goss 
that  the  defendant  directly  admitted  that  he 
had  collected  the  money.  The  tone  of  his 
correspondence  up  to  that  time  was  to  the 
effect  that  the  company  was  demanding  a 
receipt  direct  from  the  Smiths  as  a  condition 
precedent  to  paying  the  money,  when  in  fact 
the  company  had  made  receipts  a  condition 
snbseqnent  It  is  not  altogether  a  dispute 
between  an  attorney  and  his  client  about  the 
fee  of  the  former. 

[1,2]  It  is  said  In  section  1092,  TU  O.  U: 

"An  attorney  may  be  removed  or  suspended  by 
the  Supreme  Court  for  either  of  the  following 
causes,  arising  after  his  admission  to  practice. 
•  •  •  3.  For  being  guilty  of  any  wUlful  de- 
ceit or  misconduct  in  his  profession.    •    *    *  » 

The  quality  of  deceit  is  written  large 
throughout  the  correspondence  of  the  defend- 
ant with  his  clients.  Knowing  full  well  that 
the  claim  would  be  paid  la  full  on  presenta- 
tion, he  magnifies  his  office  and  pretends 
that  the  matter  Is  still  open  for  adjustment 
and  compromise.    This  was  evidently  Intend- 


ed to  deceive  and  mislead  those  whom  he 
represented.  If  he  could  have  been  equipped 
virlth  receipts  in  full  for  the  $400  he  might 
have  pocketed  the  entire  amount  and  flaunted 
them  in  the  face  of  his  clients  as  a  bar  to 
their  claim  for  the  money. 

It  was  his  duty  to  keep  his  employers  ad- 
vised of  the  true  state  of  the  business  and 
promptly  on  receipt  of  their  money  to  have 
paid  them  their  Just  dues,  whether  It  be  60 
or  90  per  cent,  of  the  collection.  On  doing 
so  he  would  have  been  entitled  to  a  receipt 
for  the  money,  under  section  876,  L.  O.  L., 
reading  thus: 

"Whoever  pays  money,  or  delivers  an  instra> 
ment  or  property,  is  entitled  to  a  receipt  there- 
for, from  the  person  to  whom  the  payment  or 
delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  such  receipt  as  a  condition  of  the  pay- 
ment Or  delivery." 

Evidently  these  are  concurrent  conditions; 
and  he  had  no  right  to  demand  a  receipt  in 
full  as  a  condition  precedent  to  sending  them 
the  money.  If  be  had  desired  to  act  fairly 
and  honestly  with  the  Smiths  he  could  have 
sent  the  money  promptly  to  some  responsible 
banking  institution  near  their  residence  with 
instructions  to  pay  it  to  them  on  execution 
of  the  necessary  receipts. 

The  conduct  of  the  defendant  Is  not  in  ac- 
cordance with  the  ethics  of  the  profession, 
and,  for  the  protection  of  the  court  and  of 
clients  In  general,  for  the  proper  administra- 
tion of  Justice,  and  to  maintain  the  dignity 
and  purity  of  the  practice  of  law  it  is  ordered 
that  the  defendant  be  suspended  from  a 
membership  of  the  bar  of  this  court  for  the 
Iterlod  of  one  year. 


STATE  V.  STILES. 
(Supreme  Court  of  Oregon.    Oct.  10,  1916.) 

1.  EhtBEZZLEUXNI    €=>44(5)    —    liABOBirr    BT 
BaILEB— BVIDKNCK — SUFFICIENCT. 

In  a  prosecution  for  larceny  by  bailee,  alleg- 
ed to  have  been  conmiitted  by  a  real  estate  bro- 
ker in  retaining  as  a  commission  a  som  of  money 
received  from  a  prospective  purchaser  aa  a  first 
payment  of  purchase  price,  evidence  held  suffi- 
cient to  sustain  a  finding  that  the  purchaser 
parted  with  title  to  the  nuney  conditlonaHy  and 
only  in  case  her  proposal  to  give  a  diattel  mort- 
gage in  part  payment  should  be  aooqtted  by  the 
owner  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Embezilement, 
Cent  Dig.  {  70;   Dec.  Dig.  <8=»44(5)J 

2.  CBnaNiki,  Law  €=1137(5)  —  Appeal  and 
Eebob— Hevibw— iNvrrED  Ebbob. 

Where  defendant's  counsel  on  direct  exami- 
nation asked  the  owner  of  the  property  if  he  can- 
finned  the  sale  as  reported  to  him,  error  in  per- 
mitting the  witness  on  cross-examination  to  an- 
swer substantially  the  identical  question,  which 
called  for  a  conclusion  of  the  witness,  was  in- 
vited. 

[Ed.    Note.— For   other   caaes,    see    Criminal 
Law,  Cent  Dig.  {  8009;  Dec.  Dig.  «=3ll37(5).] 

3.  Ehbbzzlehent  «=>39— Evidknck— Aduibsi- 
Biunr— Statute. 

Under  L.  O.  L.  f  1966,  making  it  larceny  for 
any  bailee  of  money,  etc,  to  wrongfully  convert 
or  neglect  or  refuse  to  deliver  or  account  for 


A=»Foi  other  cases  see  game  topic  and  KBT-NVUBBR  In  all  K«r-Numbered  DtgesU  and  Indexes 


Digitized  by  CjOOQIC 


Or.) 


STATE  r.  STILES 


127 


money  bailed,  etc.,  according  to  the  tnut,  intent 
not  being  an  element  of  the  crime,  the  exclusion 
of  testimony  of  the  owner  of  the  property  tend- 
ing to  show  the  intent  with  which  the  money 
was  retained  by  the  broker  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Embezzlement, 
Cent  Dig.  g  62;   Dec.  Dig.  <S=»39.] 
1.  Chiminai,  Law  <8=37ei(e)— Tbiai— Instbtjo- 

TIONS— ASSXTMINQ  PACTS.  , 

A  requested  Instruction  that  if  the  jury 
fonnd  that  the  owner  of  the  property  approved 
the  terms  of  the  contract  of  sale  at  or  about  the 
time  It  was  signed  it  was  confirmed  according  to 
the  terms  of  the  contract  there  would  be  no 
larceny  by  defendant  in  retaining  the  money, 
and  they  should  acquit  defendant,  was  properly 
refused  as  assuming  that  certain  terms  offered 
by  owner  were  accepted  by  prospective  purchas- 
er, and  not  submitting  the  question  whether 
such  a  contract  was  consummated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1731,  1758;  Dec.  Dig.  <S=> 
761(6).] 

5.  EUBBZZLEUEHT     «=348(3)— TbIAIi— INBTBUO- 
TIONS. 

A  requested  instruction  that  under  the  terms 
of  the  contract  In  evidence  when  the  m<mey  was 
delivered  to  defendant,  title  passed  with  posses- 
sion, and  its  retention  would  not  constitute  lar- 
ceny, was  properly  refused,  there  being  evidence 
that  the  money  was  delivered  conditionally. 

[Ed.  Note.— For  other  cases,  see  Embezzlement, 
Cent  Dig.  {  74;   Dec.  Dig.  «=5»48(3).] 

6.  Cbiminal  Law  *s»814(5)— Tbiai/— iKBTBro- 

TIONS. 

An  instraction  defining  the  word  "bailee," 
altboogh  not  predicated  on  any  evidence,  was  not 
error,  since  tne  defendant  having  been  charged 
with  the  crime  of  larceny  by  bailee,  the  definition 
of  the  word,  or  a  general  description  of  the  rela- 
tion which  it  inqplies,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1978;  Dec.  Dig.  «!=>814(5).] 

7.  Cbhunai.  Law  «=9814(6)— Tbial— Instbuo- 

TIONS. 

An  instraction  that  if  the  state  proved  be- 
yond a  reasonable  doubt  that  the  sale  was  not 
confirmed,  that  the  money  was  delivered  to  de- 
fendant and  that  defendant  failed  to  return  it 
on  demand,  and  contrary  to  the  provision  of  his 
tnut  the  jury  should  find  defendant  guilty,  the 
remidnder  of  the  instruction  to  which  no  excep- 
tion was  taken  being  that  if  the  state  failed  to 
prove  these  various  propositions  beyond  a  rea- 
sonable doubt,  the  jury  should  find  defendant  not 
guilty,  was  properly  given,  as  supported  by  evi- 
dence that  the  money  was  delivered  to  defendant 
conditionally. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1979 ;   Dec.  Dig.  <8=»814{5).] 

Bean,  J.,  dissenting. 

X>epartment  2.  Appeal  from  Circuit  Court, 
Mijltnomali  County ;  C.  U.  Gantenbeln,  Judge. 

H.  A.  Stiles  was  convicted  of  larceny  by 
bailee,  and  he  appeals.    AfQrmed. 

W.  T.  Hume,  of  Portland  (H.  Daniel,  of 
Portland,  on  the  brief),  for  appellant  C.  C. 
Hindman,  of  Portland  (Walter  H.  Bvana, 
Dlst  Atty.,  of  Portland,  on  the  brief),  for 
the  State. 

MOORE,  O.  J.  It  is  contended  that  an  er- 
ror was  committed  In  denying  motions,  inter- 
posed when  the  state  had  introduced  Its  evi- 
dence and  rested,  and  also  when  all  the  evi- 
dence had  been  received,  to  direct  the  Jury 


to  return  a  verdict  fbr  the  defendant,  on  the 
groimd  that  the  evidence  disclosed  the  money 
alleged  to  have  been  misappropriated  was  paid 
over  to  him  pursuant  to  a  written  contract 
whereby  the  title  to  the  property  passed  with 
a  delivery  of  the  possession.  The  evidence 
shows  that  the  defendant  is  a  real  estate  bro- 
ker and  engaged  In  that  business  at  Portland, 
Or.,  that  F.  F.  Waffle,  Emma  Waffle,  and 
Haude  M.  Kent,  on  March  27, 1914,  were  the 
lessees  of  the  John  A.  Nelson  farm,  situate 
near  Warren,  Or.,  and  the  owners  of  live  stock, 
farming  implements,  and  hay  then  on  the  de- 
mised premises,  at  which  date  they  executed 
to  the  defendant  a  writing  whereby  he  was 
authorized,  within  15  days,  to  secure  an  as- 
signee of  the  l^ase  and  a  purchaser  of  the 
stock,  etc.,  "for  the  sum  of  $3,250  net  to  us, 
all  cash  for  the  equipment,  and  assume  the 
said  lease."  The  writing  contains  the  follow- 
ing clauses  relating  to  the  defendant,  viz. : 

"And  you  are  hereby  authorized  to  accept  a 
deposit  on  the  purchase  price,  and  to  execute  a 
binding  contract  on  oar  behalf.  If  the  above-de- 
scribed property  is  sold  within  the  life  of  this 
contract  to  any  purchaser  to  whom  you  have 
submitted  and  offered  the  property  during  the 
term  of  this  ajpeement  we  hereby  agree  to  pay 
you  all  over  .'^,250  that  you  sell  for  as  commiB- 
sion,  and  you  are  hereby  authorized  to  retain 
said  commission  out  of  any  money  which  may  be 
paid  to  you  on  account  of  said  purchase  price  or 
as  a  deposit" 

The  limitation  thus  prescribed,  within 
which  a  sale  of  the  property  might  be  made, 
was  orally  extended  by  the  owners  from 
time  to  time.  Pursuant  to  such  authority 
the  defendant  advertised  the  property  for 
sale  for  $4,000,  whereupon  Mrs.  Elizabeth  C. 
Ross,  having  seen  the  published  notice,  call- 
ed at  his  office  and  Inquired  about  the  lease, 
the  live  stock,  and  the  hay.  She  then  owned 
in  Portland  a  house  and  lot  estimated  to  i>e 
worth  $3,500, .  which  real  estate  was  subject 
to  a  mortgage  of  $800,  and  she  desired  to 
execute  a  deed  of  her  home  in  part  payment 
of  the  consideration  stated  In  the  advertise- 
ment. Soon  thereafter  the  defendant  with 
an  automobile  took  her  and  two  young  men 
who  subsequently  became  her  sons-in-law  to 
the  Nelson  farm  where  they  Inspected  the 
property  offered  for  sale.  Mrs.  Ross  testified 
that  having  talked  with  Mr.  Waffle  she  said 
to  the  defendant  on  the  return  journey: 

"Mr.  Stiles,  I  don't  see  what  you  fetched  Us 
down  here  for.    This  is  a  cash  proposition." 

He  replied: 

"Never  mind  that.  Just  leave  that  to  mo.  We 
don't  have  to  have  $2,000  cash." 

She  also  stated  upon  oath  that  In  a  day 
or  two  the  defendant  notified  her  he  bad  pre- 
pared a  contract  for  the  purchase  of  the 
property  and  desired  her  to  call  and  sign  the 
agreement  She  complied  with  the  request, 
saying: 

"When  Mr.  Stiles  handed  me  the  contract  to 
sign  there  were  certain  things  we  had  to  meet  be- 
fore I  could  raise  the  $2,000,  and  Mr.  Stiles 
understood  this  completely.     I  told  Mr.  Stiles 


tsstroT  other  omm  m*  same  topic  and  KBY-NUMBElR  in  all  Key-Numlwrad  Digests  and  Indexes 


Digitized  by  CjOOQIC 


128 


160  PACIFIC  BBPOBTBB 


(Ot 


-*I  don't  tbfailc  T  onglit  to  sign  that  contraot 
until  I  hear  from  Mr.  Jackson.'  He  was  the 
man  that  held  the  $800  mortgage  on  my  place  at 
this  time,  and  the  one  that  I  wanted  to  get  it 
increased  with.  'If  he  didn't  come  through  with 
what  I  want,  I  can't  raise  that  $2,000.'  Mr. 
Stiles  says,  'Never  mind,  Mrs.  Ross,  I  am  mak- 
ing about  $500  a  month.  I  will  help  you  out  of 
that  if  you  can't  get  it  from  Mr.  Jackson.' " 

She  signed  the  contract  May  16,  1914,  then 
orally  offering  to  pay  $2,000  in  cash  and  to  give 
a  chattel  mortgage  on  the  property  as  securi- 
ty for  the  remainder  of  the  purchase  price. 
She  hoped  by  executing  a  new  mortgage  on 
her  home  for  $2^00  to  have  $1,500  remaining 
after  discharging  the  prior  lien  and  In  order 
to  obtain  the  latter  sum  the  defendant  agreed 
to  apply  to  Mr.  Jackson  therefor.  Mrs.  Boss 
also  expected  to  secure  from  a  Mrs.  Fisher 
a  loan  of  $000  and  from  George  O.  Allison 
$300,  thus  making  $2,400  with  which  to  pay 
the  $2,000  on  account  of  the  purchase  of  the 
Stock,  implements,  and  for  an  assignment  of 
the  lease,  and  to  defray  the  expense  of  mov- 
ing to  the  farm.  At  the  time  the  contract 
was  signed-  the  defendant  desired  her  to  make 
a  deposit  with  him  of  some  money  on  account 
of  tbe  agreement,  and  three  days  thereafter 
she  took  to  him  a  check  for  $200  for  that 
purpose,  whereupon  a  receipt  therefor  was 
indorsed  on  the  agreement  above  the  signa- 
ture of  the  parties.  The  contract  was  a 
printed  form  on  which  the  written  part  left 
meaningless  the  Impressed  word  "dollars," 
now  marked  by  parratheses.  The  amended 
writing  reads: 

"This  agreement  entered  Into  this  16th  day  of 
May,  1914,  by  and  between  H.  A.  Stiles,  of 
Portland,  Or.,  and  Mrs.  E.  C.  Ross,  purchaser, 
address  5204  43d  St  S.  E.,  Portland,  Oregon, 
witnesseth:  That  H.  A.  Stiles,  agent,  agrees  to 
•ell,  and  the  aforesaid  purchaser  agrees  to  buy 
the  stack  of  feed  and  implements  on  the  John 
A.  Nelson  farm,  1%  miles  west  of  Warren,  Or., 
according  to  a  list  already  submitted,  and  take 
over  the  lease  now  held  by  F.  F.  Waffle  and  as- 
sociates, subject  to  confirmation  by  owners,  for 
the  purchase  price  of  $4,000,  including  the  rent 
to  April,  1915  (dollars)  upon  the  following 
terms:  $2,000  cash  when  papers  are  ready,  bal- 
ance to  be  arranged,  and  a  part  of  the  old  hay 
and  hogs  that  may  be  sold  is  to  be  applied  on  the 
oalance.wben  sold  and  suuject  to  as  many  con- 
ditions and  restrictions  as  may  run  with  the 
land.  It  is  further  agreed  that  Mrs.  Ross  is  to 
have  credit  for  the  hogs  and  calves,  etc,  that 
has  been  sold  off  the  farm  by  F.  F.  Waffle.  H. 
A.  Stiles  hereby  acknowledges  receipt  of  $200, 
May  19th  (dollars)  as  earnest  money  and  part 
of  the  purchase  price,  which  deposit  shall  be  re- 
turned in  case  owner  does  not  confirm  sale.  H. 
A.  Stiles,  Agent,  by  R.  A.  Stiles.  Mrs.  R  0. 
Ross,  Purchaser." 

Mrs.  Ross  further  testified  that  upon  pay- 
ing $2,000  on  the  purchase  price  of  the  prop- 
erty she  expected  to  secure  the  remainder  by 
giving  a  mortgage  upon  the  stock,  imple- 
ments, and  crop;  that  she  did  not  understand 
the  ctiattel  mortgage  was  not  satisfactory; 
that  she  paid  the  $200  on  Mr.  Stiles'  word 
that  If  a  farther  loan  coold  not  be  secured 
from  Mr.  Jackson  the  defendant  would  help 
her ;  that  falling  to  get  the  money  from  the 
mortgagee,  Mr.  Stiles  could  have  obtained 


from  another  source  a  loan  upon  her  home 
of  only  $1,250;  that  if  he  had  been  able  to 
secure  a  loan  of  $1,850  she,  with  the  help 
of  Mrs.  Fisher  and  Mr.  AlUson,  could  have 
raised  the  $2,000  required  by  the  terms  of 
the  contract;  that  when  the  defendant  heard 
from  Mr.  Jackson  and  she  was  notified  be 
could  not  let  her  liave  the  money,  she  aban- 
doned the  idea  of  giving  a  chattel  mortgage; 
that  no  bill  of  sale  of  the  stock,  etc.,  was 
ever  tendered  to  her,  no  demand  made  upon 
her  for  a  commission;  that  the  $200  which 
she  paid  had  never  been  returned  to  her;  and 
that  the  proposed  sale  was  never  confirmed. 

Her  testimony  Is  corroborated  in  most  par- 
ticulars by  that  of  F.  E.  Olson,  a  son-in-law. 
Who  went  In  the  automobile  with  her  to  ex- 
amine tbe  property  offered  for  sale  and  who 
was  also  with  her  May  16,  1914,  when  she 
signed  the  contract.  This  is  tbe  snbstance  of 
the  testimony  which  was  received  when  the 
first  motion  for  a  directed  verdict  was  inter- 
posed. 

F.  F.  Waffle,  a  witness  for  the  defendant, 
was  interrogated  on  direct  examination  as 
follows: 

"I  will  ask  yon  to  state  whether  or  not  on  the 
19th  day  of  May  of  this  year  you  saw  that  con- 
tract 7' 

He  replied: 

"Mr.  Stiles  showed  me  the  contract,  but  I 
didn't  read  it.  He  told  me  that  he  had  received 
$200  from  Mrs.  Ross  under  certain  conditions, 
if  she  could  put  the  deal  through,  and  she  could 
put  the  deal  through  if  I  would  accept  her 
terms ;  but  I  didn't  read  this  at  that  time.  Q. 
Did  yon  confirm  the  sale  as  he  had  reported  it  to 
you?  A.  Well,  no.  O.  What  did  yon  tell  himf 
A.  He  told  me  that  Mrs.  Ross  could  pay  as  $2,- 

000  eash,  if  we  would  give  her  time  on  the  bal- 
aace,  and  I  says,  'What  security  will  she  give?* 
And  he  says,  'A  chattel  mortgage  on  the  stock.' 

1  told  him.  No,  I  couldn't  accept  a  chattel  mort- 
gage on  the  stock,  but  I  would  accept  the  $2,000 
cash,  if  she  could  give  us  security,  bankable 
notes,  or  a  first  mortgage  on  Portland  real  es- 
tate, and  he  said  he  thought  he  could  put  it 
through  that  way.  Q.  Then  the  provision  In  tlte 
contract  of  tbe  $2,000  cash,  and  the  balance  to 
be  arranged,  that  was  approved  by  yon?  A.  In 
that  way ;  that  I  would  accept—  Q.  To  be  ar> 
ranged  satisfactorily  to  you?  A.  Yes,  sir;  with 
the  proper  security.  Q.  Tbe  sale  was  confirmed 
then,  as  far  as  you  were  concerned,  according  to 
that  arrangement;  $2,000  cash  and  the  balance 
to  be  arranged  to  your  satisfaction?  A.  Yes,  sir. 
Q.  And  did  Mr.  Stiles  have  authoritr  to  retain 
the  $200  that  was  paid  on  the  purchase  price? 
A.  Not  from  me:   no." 

The  witness  was  farther  interrogated  as 
follows : 

"Q.  This  is  the  contract  that  yon  had  with 
him,  is  it  not?  Examine  that  paper.  Do  yott 
recognize  those  signatures?  He  answered:  lesi 
sir;  those  signatures  are  correct  There  is  one 
mistake  here,  the  amount  of  the  price,  $3,260. 
It  should  read  $3,650.  Oh,  I  understand;  that 
was  in  addition  to  tbe  lease.  I  think  we  covered 
that.  *  *  *  Q.  Would  you  have  sold  to  Mrs. 
Ross  if  she  had  complied  with  the  terms  of  this 
contract  bf  $2,000  cash  and  a  satisfactorr  ar- 
rangement for  the  other  $2,000?    A.  Yes,  sir." 

J.  W.  Hammond,  a  witness  for  the  defend- 
ant, testified  that  as  a  loan  broker  he,  about 
the  middle  of  May,  191^  at  the  request  of 
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Mr.  Stiles,  examined  the  bouse  of  Mrs.  Boss 
and  offered  to  make  a  mortgage  loan  tbereon 
of  $1,850,  but  he  never  thereafter  heard  any- 
thing abont  the  matter.  Mr.  Hammond's  tes- 
timony is  corroborated  by  that  of  Mr.  Stiles 
who,  In  referring  to  Mrs.  Ross,  says: 

"As  soon  as  she  paid  me  the  deposit,  I  imme- 
diately got  in  my  machine,  after  talking  with  Mr. 
Hammond,  and  found  I  could  raise  the  money  on 
mortgage  on  her  property,  and  I  went  down 
there  and  talked  with  Mr.  WafSe" 

— Informing  him  that  Mrs.  Ross  was  going 
to  pay  $2,000  In  cash  and  proposed  to  give  a 
mortgage  on  the  property  offered  for  sale  as 
security  for  the  remainder  of  the  purchase 
price,  which  offer  was  declined  by  Mr.  Waf- 
fle who  demanded  negotiable  pai)er  which 
could  readily  be  converted  into  cash;  that 
when  the  witness  found  there  was  a  mort- 
gage of  $800  on  the  house  of  Mrs.  Ross,  it 
was  then  ascertained  she  did  not  have  suffi- 
cient funds  with  which  to  complete  the  con- 
templated purchase. 

Mrs.  Ross  testified  that  when  she  learned 
she  was  unable  to  secure  any  further  loan 
from  Mr.  Jackson,  the  man  who  held  a  mort- 
gage of  $800  on  her  home,  she  called  upon 
the  defendant  to  whom  she  said,  "Mr.  StUes, 
I  came  down  for  that  money,"  meaning  the 
$200  she -had  left  with  blm.  "He  sayS,  'Mrs. 
Ross,  I  put  that  check  in  the  bank  for  safe 
deposit ;'  and  he  says,  'My  bank  account  has 
been  garnished,  and  you  will  have  to  wait  a 
few  days  before  I  can  pay  you.' "  The  evi- 
dence shows  he  wrote  her  several  letters  prom- 
ising to  repay  the  money  which  he  had  re- 
ceived from  her  as  soon  as  he  could  obtain 
that  sum.  The  defendant  referring  to  these 
letters  says  they  were  written  while  sympa- 
thizing with  her  for  the  loss  and  not  because 
be  considered  he  was.  under  any  legal  obliga- 
tion to  repay  the  amount  which  he  bad  earned 
as  commission  for  negotiating  a  sale  of  the 
property  and  as  liquidated  damages  for  the 
expense  he  had  incurred. 

[1]  The  phrase  in  the  written  contract,  re- 
ferring to  the  payment  of  $2,000  on  the  pur- 
chase price,  "balance  to  be  arranged,"  ren- 
ders uncertain  the  payment  of,  or  the  securi- 
ty for  the  remainder  of  the  purchase  price. 
The  writing  is  not  complete,  but  ambiguous, 
and  in  order  to  explain  the  meaning  of  the 
phrase  last  quoted  evidence  was  admissible 
for  that  purpose.  The  testimony  given  by 
the  witnesses  appearing  for  the  state  tended 
to  show  that  the  defendant  received  $200  as 
a  part  of  the  $2,000  to  be  paid,  if  the  own- 
ers of  the  proi)erty  would  accept  a  chattel 
mortgage  thereof  to  secure  the  payment  of 
$2,000,  the  remainder  of  the  purchase  price, 
and  that  If  such  an  agreement  could  not  be 
consummated,  the  money  so  deposited  was  to 
be  returned.  This  evidence  was  sufficient,  if 
believed  by  the  Jury,  to  show  that  Mrs.  Boss 
parted  with  the  title  to  the  money  condi- 
tionally and  only  in  case  her  proposal  to  give 
the  chattel  mortgage  should  be  accepted  by 
the  owners  of  the  property.  State  v.  Skin- 
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ner,  20  Or.  699,  46  Fac  S68;  State  v.  Ger- 
main, 64  Or.  395,  103  Fac.  621.  No  errors 
were  committed  In  denying  the  motion  to  di- 
rect a  verdict  for  the  defendant. 

[2, 1]  On  the  direct  examination  of  F.  F. 
Waffle  he  was  asked  by  the  defendant's  coun- 
sel: "Did  you  confirm  the  sale  as  be  bad 
reported  it  to  you?"  referring  to  the  defend- 
ant's statement  of  the  offer  ot  Mrs.  Boss  to 
give  a  chattel  mortgage  of  the  property  as 
security  for  the  payment  of  $2,000.  The  wit- 
ness replied,  "Well,  no."  On  cross-examina- 
tion Mr.  Waffle  was  asked:  "So  in  regard  to 
the  terms  of  the  sale,  the  contract  which  Mr. 
Stiles  offered  you  on  behalf  of  Mrs.  Ross  in 
his  interview — you  never  confirmed  that  sale 
or  contract,  did  you?"  An  objection  to  this 
inquiry  on  the  ground  that  it  called  for  the 
conclusion  of  the  witness  was  overruled  and 
an  exception  allowed,  whereupon  the  witness 
relied,  "No,  sir."  In  permitting  this  ques- 
tion to  be  answered  it  is  maintained  that  an 
error  was  committed.  It  wUl  be  seen  that 
substantially  the  identical  question  complain- 
ed of  on  the  cross-examination  of  Mr.  Waffle 
was  asked  by  the  defendant's  counsel  of 
that  witness  on  direct  examination.  No  ob- 
jection was  Interposed  to  the  first  inquiry,  it 
is  true,  but  a  sense  of  fairness  on  the  part 
of  the  trial  court  evidently  prompted  the 
overruling  of  the  objection,  on  the  theory 
that  the  error,  if  any,  was  invited.  Capital 
Lumbering  Ck>.  v.  Learned,  36  Or.  644,  59 
Fac.  454,  78  Am.  St.  Rep.  792.  Mr.  Waffle 
was  interrogated  bv  defendant's  counsel  as 
follows: 

"If  Mrs.  Roes  had  given  yon  $2,000  cash  and 
had  given  you  a  bankable  note  of  Mr.  Olson's, 
secured  by  a  mortgage,  or  any  other  person,  for 
$2,000,  you  would  have  transferred  the  property 
to  her,  would  you  not,  described  in  that  con- 
tract? A.  Yes,  sir.  Q.  And  Mr.  Stiles  would 
have  kept  the  $200,  would  he  not?" 

An  objection  to  this  question  having  been 
sustained  and  an  exception  allowed,  it  is 
maintained  that  an  error  was  committed  in 
not  permitting  the  witness  to  answer  the  in- 
quiry. In  discussing  this  ruling  it  is  stated 
in  the  brief  of  defendant's  counsel : 

"We  contend  that  the  defendant  was  entitled 
to  this  evidence.  One  of  the  essential  features 
of  a  prosecution  for  larceny  is  the  intent  with 
which  the  property  is  retained,  and  the  answer 
of  the  witness,  Wi^e,  was  relevant  to  be  consid- 
ered by  the  jury  in  determining  the  question." 

In  State  v.  Chapin,  74  Or.  846,  144  Fac. 
1187,  it  was  held  that  under  section  1956,  L. 
O.  L.,  making  it  larceny  for  any*  bailee  of 
money,  etc.,  to  wrongfully  convert  or  neglect 
or  refuse  to  deliver  or  account  for  the  money 
balled,  etc.,  according  to  the  trust.  Intent  to 
defraud  was  not  an  element  of  the  crime. 
The  decision  in  that  case  is  conclusive  on 
this  point,  showing  that  no  error  was  com- 
mitted as  alleged. 

[4]  An  exception  having  been  reserved  it 
is  insisted  by  defendant's  counsel  that  an 
error  was  committed  In  refusing  to  give  the 
following  requested  instmction: 
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"If  you  find  from  the  eyiden'ce  in  this  case  that 
Waffle,  the  owaer,  consented  to  and  approved  the 
terms  of  the  contract  of  sale  at  or  about  the  time 
the  same  was  signed,  then  I  charge  you  the  sale 
was  confirmed  according  to  the  terms  of  the  con- 
tract and  there  would  be  no  larceny  by  the  de- 
fendant in  retaining  the  money  in  controversy 
and  you  should  acquit  the  defendant." 

This  Inatractlon  assumes  that  Waffle's  of- 
fer to  take  mortgages  of  real  property  In 
Portland,  Or.,  as  security  for  $2,000,  upon 
the  payment  of  a  like  sum  in  money,  was  ac- 
cepted by  Mrs.  Ross.  This  seems  to  be  the 
theory  of  the  defendant,  but  such  hypothesis 
}b  denied  by  Mrs.  Ross,  who  testified  that  no 
contract  to  that  effect  was  made.  The  re- 
guest  does  not  submit  to  the  Jury  the  ques- 
tion of  whether  or  not  such  a  contract  was 
consummated,  and,  this  being  so,  no  error 
was  committed  as  alleged. 

[fl  It  is  maintained  that  an  error  was 
committed  in  refusing  to  give  the  following 
requested  Instruction: 

"I  charge  you  that  under  the  terms  of  the  con- 
tract in  evidence  when  the  money,  $200,  was  de- 
livered to  the  defendant,  the  title  passed  with 
the  possession,  and  the  retention  of  the  money 
would  not  constitute  larceny,  and  you  should 
acquit  the  defendant." 

What  has  been  said  on  the  denial  of  the 
motion  for  a  directed  verdict  is  controlling 
as  to  this  requested  Instruction,  In  refusing 
to  give  which  no  error  was  committed. 

[S]  It  Is  contended  that  an  error  was  com- 
mitted In  charging  the  Jury  as  follows: 

"Now^he  word  'bailee'  ii  used  in  this  indict- 
ment When  property  is  delivered  by  one  i>erson 
to  another  with  the  understanding  that  the  iden- 
tical property  or  its  equivalent  is  to  be  returned 
to  bin^  the  person  who  delivered  the  property 
is  called  the  bailor,  and  the  one  to  whom  it  is 
delivered  is  called  the  bailee ;  and  so  in  this  case 
if  the  defendant  received  the  money  as  alleged 
in  this  indictment,  be  would  be  the  bailee." 

It  is  argued  that  this  part  of  the  charge, 
though  correctly  stating  a  legal  proposition, 
was  not  based  on  any  testimony,  and  hence 
was  abstract  and  misleading.  Unless  an  in- 
struction is  predicated  on  evidence  which 
has  been  received  it  is  unrelated  to  the  case 
on  trial  and  usually  erroneous.  Pearson  v. 
Dryden,  28  Or.  350,  43  Pac.  166!  State  v. 
Weaver,  35  Or.  415,  58  Pac.  109;  State  v. 
Hogg,  64  Or.  57,  129  Pac.  115;  Oberlin  v. 
Oregon-W.  R.  &  N.  Co.,  71  Or.  177,  142  Pac. 
554.  The  defendant  having  been  charged 
with  the  crime  of  larceny  by  bailee,  the  defi- 
nition of  that  word  or  a  general  description 
of  the  relation  which  It  implies  was  proper 
in  order  that  a  correct  understanding  of  the 
term  might  have  been  gained  by  the  Jury. 
State  V.  Anderson,  10  Or.  448,  459 ;  State  v. 
Ilinton,  56  Or.  428,  109  Pac.  24.  An  exami- 
nation of  this  Instruction  when  construed  in 
connection  with  the  entire  charge  shows  that 
no  error  was  committed  in  giving  the  lan- 
guage complained  of. 

[7]  It  is  insisted  tliat  the  following  instruc- 
tion was  not  supported  by  the  evidence,  and 


that  an  error  was  committed  In  saying  to 
the  Jury: 

"If,  then,  the  state  has  proved  to  yon  beyond  a 
reasonable  doubt  that  the  sale  was  not  confirmed, 
and  that  the  $200  were  delivered  by  the  com- 
plaining witness  to  the  defendant,  and  that  the 
defendant  failed  to  return  the  money  to  the  com- 
plaining witness  on  demand,  and  contrary  to  the 
provisions  of  his  trust,  then  it  would  be  your 
duty  to  find  a  verdict  of  gniltr  ••  charged  in  the 
indictment." 

The  concluding  part  of  this  Instruction, 
and  to  which  no  exception  was  taken,  reads: 

"But  if,  on  the  other  band,  the  state  has  failed 
to  prove  to  you  beyond  a  reasonable  doubt  these 
various  propositions,  then  It  would  be  your  duty 
to  find  a  verdict  of  not  guil^." 

The  question  presented  by  the  last  instruc- 
tion to  which  an  exception  was  taken  is  dis- 
cussed in  considering  the  motion  to  direct 
a  verdict  for  the  defendant,  and  needs  no 
further  elucidation. 

The  judgment  should  be  affirmed,  and  it  is 
so  ordered. 

BAKIN  and  HcBRIDB,  JJ.,  concnr. 
BEAN,  J.,  dissenting. 


STATE  V.  McCIiABD. 
(Supreme  Court  of  Oregon.    Oct.  10,- 1916.) 

1.  Ckikinal  Law  «s»869(l)  —  Eviobrck  — 
Otheb  Offenses— Adiussibilitt. 

As  a  general  rule,  evidence  of  other  and 
distinct  crimes  than  that  charged  in  the  in- 
dictment cannot  be  given. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  822;   Dec.  Dig.  «=>369(1).] 

2.  Cbiminai.  Law  0=9371(7)  —  Bubmno  to 
Defraud  Insubeb  —  Evidence  or  Otheb 
Offenses. 

Such  rule  is  subject  to  exception  in  prosecu- 
tions for  burning  property  to  defraud  the  in- 
surer, and  evidence  that  accused  secured  insur- 
ance on  other  property  at  a  different  place,  and 
the  property  was  burned  very  soon  thereafter 
is  admissible  as  tending  to  show  the  intent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  830,  831;  Dec.  Dig.  «;=» 
371(7).] 

3.  Cbiiunal  Law  «=3ll20(l)  —  Appeal  — 
Scope— Presebvation  of  Exceptions. 

It  is  the  duty  of  the  accused  in  his  bill  of 
exceptions  to  negative  the  existence  of  evidence 
which  might,  under  some  theory,  render  admis- 
sible that  which  was  excepted  to  or  to  negative 
any  theory  under  which  it  might  be  admissible, 
and  if  he  does  not  do  so,  the  court  cannot  say 
that  the  evidence  complained  of  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  <3ent.  Dig.  i  2931 ;  Dec.  Dig.  i3=>1120(l).] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County ;  Percy  R.  Kelly,  Judge. 

Fred  McClard  was  convicted  of  an  offense, 
and  be  appeals.    AlSruied. 

The  defendant  was  Indicted  for  the  crime 
of  burning  property  with  Intent  to  injure 
and  defraud  the  Insurer,  which  crime  It  was 
alleged  was  committed  on  the  7th  day  of 
November,  1915.  There  was  evidence  tending 
to  show  that  on  the  30th  day  of  October,  1915, 
he  procured  insurance  In  the  North  British  A 
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Mutual  In8aran<»  Company  upon  certain 
housebold  goods,  consisting  principally  of 
clothing  and  personal  effects  and  then  being 
In  a  frame  building  situated  at  1745  Court 
street.  Salem,  Or.;  that  on  November  7th 
a  fire  occurred  in  his  room  which  totally  de- 
stroyed the  contents,  and  that  a  claim  with 
an  itemized  list  of  the  articles  destroyed, 
amounting  in  alleged  value  to  $239.40,  was 
duly  presented  to  the  Insuring  company.  The 
state  introducQd  with  other  testimony  not 
shown  in  the  bill  of  exceptions  evidence  tend- 
ing to  show  that  on  March  8,  1916,  defendant 
applied  for  and  received  insurance  in  the 
Padflc  Fire  Insurance  Company  upon  a  sim- 
ilar class  of  goods,  situated  in  a  dwelling 
bouse  at  1223  Ferry  street,  Salem,  Or.,  and 
that  on  the  16th  day  of  the  same  month  a 
fire  occurred  in  his  room  whereby  the  alleged 
goods  were  destroyed,  and  he  made  proof  of 
his  loss  and  received  $207  in  satisfaction 
thereof.  It  also  appeared  that  the  goods  in 
his  room  at  Ferry  street  were  brought  there 
contained  in  two  suit  cases,  and  two  suit 
cases  are  listed  among  the  items  embraced 
in  the  proof  of  loss.  To  the  introduction  of 
this  testimony  defendant's  counsel  objected 
as  being  irrelevant,  which  objection  was  over- 
ruled by  the  court;  and  the  defendant,  hav- 
ing been  convicted  and  sentenced,  appeals. 

Guy  O.  Smith,  of  Salem  (Smith  &  Shields, 
of  Salem,  on  the  brief),  for  appellant  Elmo 
S.  White,  Deputy  Dlst.  Atty.,  of  Salem  (Ernest 
R.  Ringo,  Dlst  Atty.,  of  Salem,  on  the  brief), 
for  the  State. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  principal  question  dis- 
cussed here  is  the.  admlssibUlty  and  suf- 
ficiency of  the  evidence  as  to  another  and 
similar  occurrence  to  the  one  charged.  It 
is  a  general  rule  that  evidence  of  other  and 
distinct  crimes  than  that  charged  in  the  In- 
dictment cannot  be  given  in  evidence.  State 
V.  Baker,  28  Or.  441,  82  Pac.  161 ;  State  y. 
McDaniel,  89  Or.  172,  65  Pac.  620;  State  v. 
O'DonneU,  36  Or.  222,  61  Paa  892 ;  State  T. 
Lee,  46  Or.  42,  79  Pac.  577 ;  State  t.  Martin, 
47  Or.  284,  83  Paa  849,  8  Ann.  Oa&  769; 
State  ▼.  KelUher,  49  Or.  83,  88  Pac.  867; 
State  V.  Baker,  60  Or.  386,  92  Pac.  1076,  18 
U  R.  A.  (N.  S.)  1040;  State  v.  Finch,  54  Or. 
488,  103  Pac.  505 ;  State  v.  Hembree,  54  Or. 
474,  103  Fac.  1008;  State  v.  La  Rose,  54  Or. 
655,  104  Pac.  299;  State  T.  Smith,  56  Or. 
408,  106  Pac.  797;  State  v.  Rader,  62  Or. 
37,  124  Paa  195;  State  v.  Start,  65  Or.  178, 
132  Pac.  612;  State  v.  McAllister,  67  Or. 
480,  136  Pac.  354;  Sykes  v.  State,  112  Tenn. 
572,  82  S.  W.  185,  105  Am.  iSt.  Rep.  991; 
People  V.  Mayor,  80  N.  T.  364 ;  Shlpply  v.  Peo- 
ple, 86  N.  Y.  375,  40  Am.  Rep.  551;  Plnckord 
T.  State,  18  Tex.  App.  468;  Commonwealth 
V.  Shepard,  1  Allen  (Mass.)  575;  Boyd  v. 
United  States,  142  U.  S.  450,  12  Sup.  Ct 
292,  35  L.  Ed.  1077;  Ogle  v.  Brooks,  87  Ind. 
600,  44  Am.  Rep.  778;  Schaser  v.  State,  36 
Wis.  429.    But  to  this  rule  there  are  certain 


exertions,  for  It  has  b^  frequeiitly  held 
that  for  the  purpose  of  showing  motive  to 
commit  a  crime,  to  show  the  tntait  with 
which  an  act  was  committed,  or  to  show  that 
the  act  charged  In  the  indictment  was  com- 
mitted pursuant  to  a  system  of  acts  of  thd 
same  character  having  in  view  a  similar 
fraudulent  result,  such  testimony  can  be  ad- 
mitted. This  is  particularly  true  in  cases 
of  counterfeiting,  obtaining  money  by  false 
pretenses,  and  setting  buildings  on  fire  to 
defraud  insurance  companies.  Pe(q>le  t. 
Marrln,  205  N.  1.  276,  98  N.  EX  474,  and  43 
L.  R.  A  (N.  S.)  754,  where  many  cases  are 
collated  and  commented  up<Hi  in  an  ex- 
haustive note  to  the  principal  case.  In  trials 
for  false  pretenses  the  rule  is  thus  stated 
in  Underhlll  on  Criminal  Evidence,  S  438: 

"Evidence  of  similar  offenses,  involving  the 
making  of  other  false  repiesentations,  is  admis- 
sible against  the  prisoner  to  show  that  he  was 
aware  of  the  falsity  of  the  statements  made  by 
him  in  the  present  instance,  and  that,  knowing 
them  to  be  false,  be  made  them  with  the  intent 
to  deceive.  Evidence  of  similar  false  pretenses 
is  particularly  relevant  when  it  appears  that 
the  fraudulent  act  for  which  the  accused  is  on 
trial  does  not  stand  alone,  but  is  a  part  of  a 
scheme  not  merely  to  defraud  one  individual. 
but  to  swindle  the  community  at  large." 

See,  also.  State  v.  Germain,  54  Or.  395, 
103  Pac.  521,  State  v.  Briggs,  74  Kan.  377, 
88  Pac.  447,  7  L.  R.  A.  (N.  S.)  278,  10  Ann. 
Cas.  904,  and  cases  there  cited. 

The  same  rule  has  been  applied  in  cases 
involving  the  burning  of  bnildinga  with  In- 
tent to  defraud  the  insurance  company.  4 
Chamberlayne,  Ev.  {  3225;  Reglna  v.  Gray, 
4  Foster  &  Finlason,  1102;  Kramer  v.  Com- 
monwealth, 87  Pa.  299;  State  v.  Huffman,  " 
69  W.  Va.  770,  78  S.  E.  292 ;  State  v.  Jones, 
171  Mo.  401,  71  S.  W.  680,  94  Am.  St.  Rep. 
786;  Knights  v.  State,  58  Neb.  225,  78  N. 
W.  508,  76  Am.  St  Rep.  78 ;  Hlnkle  v.  State, 
174  Ind.  276,  91  N.  E.  1090.  The  circum- 
stances in  these  cases  are  various  and  there 
are  few  of  them  exactly  coincident  with  those 
in  the  case  at  bar,  but  from  them  we  may 
deduce  the  principle  that  when  the  motive 
or  intent  of  a  party  constitutes  a  material 
part  of  the  offense  charged,  and  particularly 
where  the  Intent  must  necessarily  be  fraud- 
ulent in  order  to  constitute  the  crime,  evi- 
dence of  similar  acts  may  be  received  to  show 
the  Intent  in  the  particular  case.  It  is  not 
unusual  for  a  man  to  insure  his  property  and 
for  a  fire  thereafter  to  consume  it,  but  after 
a  series  of  insurances  and  subsequent  burn- 
ings occurring  within  a  comparatively  short 
period,  the  average  man — and  the  Juryman 
is  supposed  to  be  such — ^Is  liable  to  conclude 
that  the  last  burning  Is  something  more  than 
a  coincidence.  Take  the  case  at  bar:  it  is 
at  least  unusual  that  a  lodger  at  suCh  board- 
ing houses  as  exist  In  Salem,  and  whose 
clothing  and  worldly  effects  are  contained  in 
two  ordinary  suit  cases,  uses  the  extraordi- 
nary precaution  of  having  them  Insured,  and 
It  is  a  singular  coincidence  that  within  a 
few  days  a  fire  should  break  out  In^he  closet 
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wbere  tfaey  are  sooted  and  consume  them. 
It  Is  also  rather  peculiar  that  the  same 
lodger  should  between  March  and  October 
hare  accumulated  $207  worth  of  similar  arti- 
cles and  taken  them  In  suit  cases  to  another 
lodging  house  and  promptly  Insured  them, 
and  that  within  a  little  over  a  week  another 
fire  should  break  out  In  his  vldnlty  and  again 
destroy  his  effects.  We  do  not  have  all  the 
testimony  here,  and  are  therefore  not  In- 
formed as  to  the  extent  to  which  this  series 
of  insurings  and  burnings  reached. 

[S]  The  bill  of  exceptions  Is  meager,  and 
It  appears  from  It  that  there  was  other  tes- 
timony. While  standing  alone  It  might  make 
a  landlord  reluctant  to  entertain  such  a 
lodger,  it  would  not,  perhaps,  be  sufficient 
to  Justify  a  conviction,  but  the  bill  of  excep- 
tions does  not  show  that  it  stood  alone,  and 
It  may  for  aught  we  are  able  to  say  from 
the  record  be  a  single  link  In  a  chain  of  oc- 
currences of  like  character,  each  of  which 
would  strengthen  the  belief  that  the  burning 
named  In  the  indictment  was  not  merely  co- 
incidental with  other  Insurances  and  burn- 
ings, but  occurred  in  pursuance  of  a  design 
on  the  part  of  the  defendant  to  systematically 
defraud  the  Insurance  companies  by  insuring 
his  property  and  burning  It.  If  the  evidence 
could  have  upon  any  theory  of  the  case  been 
admissible,  it  was  the  duty  of  the  defendant 
to  have  negatived  that  theory  by  proper 
statements  in  his  bill  of  exceptions.  If  it 
was  admissible  as  a  link  in  a  chain  of  such 
occurrences,  it  devolved  upon  him  to  show 
by  the  bill  of  exceptions  that  those  necessary 
links  were  not  supplied  by  other  testimony. 
As  we  said  In  Pacific  Laundry  Co.  v.  Pacific 
Bridge  Co.,  68  Or.  806,  138  Pac  221,  and  here 
repeat: 

"A  bill  of  exceptions  must  point  out  error 
*  *  *  and  make  it  plain  that  under  no  com- 
bination of  circumstances  could  the  testunony 
have  been  admissible." 

The  cases  of  State  v.  Start  and  State  t. 
McAllister,  supra,  cited  by  counsel,  are  not 
in  conflict  with  the  views  herein  expressed. 
In  State  y.  Start,  Mr.  Justice  Burnett  quotes 
with  approval  an  excerpt  from  the  case  of 
State  V.  O'Donnell,  supra,  which  is  as  fol- 
lows: 

"The  rule  that  evidence  of  crimes  other  than 
that  charged  in  the  indictment  is  inadmissible 
is  subject  to  a  few  exceptions,  speaking  of 
which  Mr.  Underhill,  in  his  valuable  work  on 
Criminal  Evidence  {f  87),  says:  'These  excep- 
tions are  carefully  hmited  and  guarded  by  the 
courts,  and  their  number  should  not  be  in- 
creased.' " 

Among  the  exceptions  noted  by  Mr.  Under^ 
hill  Is  evidence  of  other  offenses  to  show  in- 
tent   He  states  the  exception  as  follows : 

"Another  exception  to  the  role  occurs  when 
the  intention  present  In  an  act  is  material. 
Thus,  suppose  the  question  is:  Was  a  given 
act,  either  by  the  accused,  or  by  some  other 
person,  intentional  or  accidental?  Here  it  is 
relevant  to  prove  that  the  person  whose  inten- 
tion is  in  question  bad  performed  acts  of  a  pre- 
cisely similar  nature  either  before  or  after  the 


act  intention  of  which  la  In  qnestion.  And 
if  it  be  found  that  he  has  performed  many  such 
acts,  we  have  the  best  of  grounds  for  drawing 
the  conclusion  that  the  act,  in  the  present  in- 
stance, is  intentional  and  not  accidentaL  So 
where  the  commission  of  an  act  alleged  to  be 
a  crime  is  admitted  by  the  accused,  but  he  de- 
nies that  he  intended  to  commit  it  or  alleges 
that  he  did  it  without  guilty  knowledge,  bis  do- 
ing similar  acts  whol^  Independent  and  un- 
connected with  that  under  investigation  is  rd- 
evant  to  show  intention.  Kvidence  of  similar  ' 
and  independent  crimes  (but  never  those  which 
are  dissimilar)  is  often  relevant  to  show  the 
presence  of  some  specific  intent.  Thus,  evi- 
dence of  forgeries  by  the  accused  has  been  re- 
ceived to  prove  the  mtent  to  defraud,  which  is 
essential  in  forgery,  and  of  arson  or  of  at- 
tempts at  arson  to  prove  that  a  burning  was  not 
the  result  of  accident.  So,  when  it  is  material 
to  show  that  a  given  act  was  done  with  a  fraud- 
ulent intention,  as,  for  example,  in  a  proseca- 
tion  for  obtaining  goods  by  false  pretenses. 
Other  disconnected  false  pretenses  in  which  the 
presence  of  fraud  is  recognized  may  be  proved 
to  show  the  intent.  To  illustrate,  where  the  ac- 
cused had  used  a  fraudulent  abstract  of  title 
to  induce  one  to  sell  him  goods  in  exchange  for 
real  estate  it  may  be  shown  that  the  accused 
had  on  the  same  day  employed  the  same  means 
to  induce  another  person  to  sell  him  goods." 
Underhill  on  Criminal  Evidence  (2d  Ed.)  i  89. 

lu  the  case  of  State  t.  Start,  supra,  the 
motive  or  intent  with  which  the  act  charged 
was  committed  was  not  material  or  a  neces- 
sary Ingredient  of  the  offense.  Here  It  Is  the 
very  gist  of  the  crime,  and  herein  lies  the 
distinction  between  the  two  cases. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

MOORB,  0.  J.,  and  BURNETT  and  BEAN, 
JJ.,  concur.    BENSON,  J.,  not  sitting. 


KOSCIOLEK  ▼.   PORTIJLND   RT.,  LIGHT 

ft  POWER  CO. 

(Supreme  Court  of  Oregon.    Oct.  10,  1916.) 

1.  Death  «=>31(6)— Husband  and  Wira  ®=» 
209(4)— Loss  OF  CoNSOBTiUM— Wrrx'B  Right 
OF  Action. 

At  common  law,  while  the  husband  oould 
maintain  an  action  for  injury  to  or  death  of  hia 
wife,  whereby  he  lost  her  services  or  consortium, 
yet  the  wife  herself  cannot  maintain  a  cor- 
responding action  to  recover  for  the  loss  of  serv- 
ices and  consortiom  due  from  the  husl>and  to 
herself. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  37;  Dec.  Dig.  «=>31(6);  Husband  and 
Wife,  Cent.  Dig.  {{  7&0,  908,  978;  Dec.  Dig.  «8=s» 
209(4).] 

2.  Death  «=981(6)— Husband  and  Wine  «» 
209(4)  —  Wife  s  Right  to  Recoveb  fob 
Death  ob  Injukt— Statute. 

li.  O.  L.  i  7050,  repealing  all  laws  imposing 
or  recognizing  civil  disabilities  upon  a  wife 
which  are  not  imposed  or  recognized  as  existing 
as  to  the  husband,  merely  allows  her  admission 
to  tlie  courts  as  a  suitor,  independently  of  her 
husband,  to  redress  the  infringement  of  rights 
which  she  already  has,  and  does  not  give  a 
widow  the  right  to  recover  for  the  death  of  her 
husband,  or  a  wife  to  recover  for  injury  to  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  37;  Dec.  Dig.  <g=>31(6);  Husband  and 
Wife,  Cent.  Dig.  §§  760,  968,  973;  Dec.  Dig. 
«s>209(4).] 


^=>VoT  otner  cases  see  same  topic  and  KBT-NDMBER  In  all  Key-Numbered  Digests  and  Indexes     . 

Digitized  by  LjOOQ  IC 


Or.) 


K0SCI0L£:E  T.PORTLAND  ST.,LIOaT  &  POWEB  CX>. 


183 


8.  CiTn,  RioHTS  «=3l— Natttxal  Biosn  or 

Febson. 
The  natural  rights  of  a  person  at  common 
law  are  those  of  personal  security  in  the  legal 
enjoyment  of  life,  limb,  body,  health,  and  rftpuU- 
tion,  the  right  of  personal  liberty,  and  the 
right  of  private  property. 

[Ed.  Note.— For  other  cases,  see  Civil  Rights, 
Cent  Dig.  K  1-2;   Dec.  Dig.  *=>!.] 

4.  Death  ®=>31(3)  —  Death  by  Wbongfot. 
Act— Statute. 

On  the  death  of  an  individaal  by  the  wrong- 
ful act  of  another,  L.  O.  L.  S  380,  gives  a  cause 
of  action  to  his  personal  representative. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  38;   Dec.  Dig.  «=>31(3).] 

5.  Death  €=»31(^  —  Death  of  Husband  — 
Wife's  Right  of  Action. 

Where  a  husband  suffered  personal  injuries 
when  a  street  car  collided  with  his  team,  sued 
therefor  and  compromised  with  the  street  rail- 
way for  $850,  his  widow,  after  his  death,  had  no 
right  of  action  for  the  consequential  injury  to 
her  through  loss  of  consortium  and  support; 
there  being  no  statute  giving  tJie  widow  such 
a  right  of  action. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig;  88 '41.  42;   Dm.  Dig.  «=»31(6).] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Multnomah  County ;  Robert  G.  Mor- 
row, Judge. 

Action  by  Katberine  Kosclolek  against  the 
Portland  Railway,  Light  &  Power  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Judgment  affirmed. 

The  plaintiff,  widow  of  John  Kosclolek, 
complains  that  the  defendant  negligently  ran 
one  of  its  street  cars  against  a  wagon  being 
driven  on  a  street  in  Portland  by  her  hus- 
band, whereby  without  his  fault  he  was  in- 
jured 80  that  he  died  about  18  months  later. 
She  says  that: 

"By  reason  of  the  matters  and  things  herein 
alleged  this  plaintiff  has  been,  now  is,  and  will 
hereafter  be  deprived  of  the  comfort,  society, 
love,  affection,  association,  companionship,  and 
support  of  the  said  John  Koscioiek;  that  prior 
to  said  injuries  the  said  John  Koscioiek  was  a 
kind,  affectionate,  and  devoted  husband  and  fa- 
ther, but  after  receiving  such  injuries  he  be- 
came nervous,  cross,  irritable,  sick,  and  childisb 
and  was  so  up  to  the  time  of  his  death  ^  that 
such  condition  arose  shortly  after  his  injury, 
and  was  of  a  permanent  and  procressive  char- 
acter, and  existed  at  the  time  of  bis  death;"  and 
"tliat  by  reason  of  the  matters  and  things  herein 
set  forth,  this  plaintiff  has  been  injured  to  her 
damage  in  the  sum  of  $20,000." 

The  defendant  denied  everything  in  the 
complaint  except  its  own  corporate  existence 
and  that  it  was  operating  a  street  car  sys- 
tem in  Portland.  It  charges  that  the  dece- 
dent was  guilty  of  contributory  negligence,  in 
that  be  drove  bis  team  upon  the  track  di- 
rectly in  front  of  the  defendant's  car  so  sud- 
denly that  it  was  impossible  to  avoid  a  colli- 
sion. Another  defense  was  that  the  dece- 
dent himself  during  his  lifetime  sued  this  de- 
fendant for  damages  for  the  same  injuries 
growing  out  of  the  Identical  accident  de- 
scribed In  plaintiff's  complaint,  and  that  aft- 
er issue  Joined  and  the  action  was  ready  for 
trial,  this  defendant,  as  a  compromise  there- 


of, paid  to  the  said  John  Ko(Kl<dek,  in  full 
satisfaction  ot  all  claims  and  demands  on  ac- 
count of  said  accident,  the  sum  of  $860,  in 
consideration  of  which  Kosclolek  executed 
and  delivered  to  defendant  a  release  on  be- 
half of  himself,  his  Jielrs,  executors,  and  ad- 
ministrators, forever  disdiarglng  the  defend- 
ant, its  successors,  and  assigns  from  all  lia- 
bility by  reason  of  the  injury  and  from  all 
claims  or  causes  of  action  on  account  there- 
of. The  first  defense  is  traversed  by  the  re- 
ply. As  to  the  release  the  reply  admits  the 
Institution  of  the  action  between  the  plain- 
tifT'B  husband  and  the  defendant  and  the 
execution  of  the  acquittance.  It  Is  not  de- 
nied that  the  defendant  paid  to  Kosclolek 
the  sum  of  money  mentioned  in  the  answer 
as  a  compromise  of  the  action.  In  brief  the 
contention  of  the  reply  is  that  the  injuries 
mentioned  in  the  release  were  not  those  of 
which  the  plaintiff  here  complains.  It  was 
also  urged  in  the  reply  that  the  effect  of  the 
release  was  an  admission  on  the  part  of  the 
defendant  of  Its  liability  for  all  injuries 
growing  out  of  the  negligence  of  the  defend- 
ant in  the  instance  described.  A  Jury  trial 
resulted  in  a  verdict  for  the  defendant,  and 
the  plaintiff  appealed. 

L  N.  Smith,  of  Portland  (B.  V.  Llttlefleld, 
of  Portland,  on  the  brief),  for  appellant. 
Frank  J.  Lonergan,  of  Portland  (Griffith, 
Letter  &  Allen,  of  Portland,  on  the  brief),  for 
respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  Many  questions  are  suggest- 
ed In  the  plaintiff's  brief  which  are  un- 
necessary to  consider.  The  whole  question 
binges  upon  the  determination  of  whether 
or  not  a  widow  can  maintain  an  action  for 
loss  of  consortium  incident  to  the  marriage 
relation  between  herself  and  her  deceased 
husband.  It  may  be  set  down  that  at  com- 
mon law,  while  the  husband  could  maintain 
an  action  for  an  Injury  to  or  death  of  the 
wife  whereby  be  lost  her  services  and  con- 
sortium, yet  the  wife  herself  could  not  main- 
tain a  corresponding  action  to  recover  for  the 
loss  of  services  and  consortium  due  from  the 
husband  to  herself.  The  position  of  the 
plaintiff,  however,  Is  that  since  the  enact- 
ment of  section  7050,  L.  O.  L.,  a  wife  has 
rights  and  remedies  equivalent  in  all  resiiects 
to  those  with  which  the  husband  is  endowed. 
That  statute  reads  thus: 

"All  laws  which  impose  or  recognize  civil  dis- 
abilities upon  a  wife  which  are  not  imposed  or 
recognized  as  existing  ae  to  the  husband  are 
hereby  repealed;  provided,  that  this  act  shall  not 
confer  the  right  to  vote  or  bold  ofSce  upon  the 
wife,  except  as  is  otherwise  provided  by  law; 
and  for  any  unjust  usurpation  of  her  property 
or  natural  rights  she  shall  have  the  same  right 
to  appeal  in  her  own  name  alone  to  the  courts 
of  law  or  equity  for  redress  that  the  husband 
has." 

This  section  does  not  confer  upon  the  wife 
any  new  right  of  action.    It  only  allows  her 
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admission  to  the  courts  aa  a  suitor  Independ- 
ent of  her  husband  for  the  purpose  of  re- 
dressing the  infringement  of  rights  which 
she  already  had.  It  is  <mly  by  virtue  of  stat- 
utes that  any  one  has  a  dtiose  in  actlim  not 
known  to  the  common  law.  If  our  legisla- 
tion gave  the  widow  a  right  to  recover  for 
the  death  of  her  husband,  or  a  wife  to  re- 
cover for  injury  to  her  spouse,  she  would  be 
a  competent  suitor  under  this  section  to  in- 
stitute an  action  for  damages  for  the  viola- 
tion of  her  statutory  right,  but  no  enactment 
exists  giving  her  that  privilege. 

[3]  The  natural  rights  of  a  person  at 
common  law  are  the  right  of  personal  secu- 
rity in  the  legal  enjoyment  of  life,  limb,  body, 
health,  and  reputation,  the  right  of  personal 
liberty,  and  the  right  of  private  property.  1 
BL  Cktm.  129.  It  is  said  in  Blade's  Law  Dic- 
tionary, page  1038: 

"Natural  rights  are  those  which  ^ow  oat  of 
the  nature  of  man  and  depend  upon  personality 
as  distinguished  from  such  as  are  created  by  law 
and  depend  upon  civUized  society,  or  they  are 
those  which  are  plainly  assured  by  natural  law." 

These  words  of  the  statute  refer  to  those 
privileges  which  a  feme  sole  possesses  In 
common  with  any  other  Uidividnal,  and  the 
only  effect  of  the  enactment  is  to  allow  a 
married  woman  to  litigate  In  her  own  name 
Independent  of  her  husband  when  these 
rights  have  been  violated.  It  cannot  be  said 
that  the  marriage  relation  gives  rise  to  nat- 
ural rights  in  the  sense  designated  by  the 
common-law  writers,  for  that  relation  grows 
out  of  the  customs  of  society,  and  is  more 
or  less  conventionaL 

[4,  B]  The  authorities  dted  by  the  plaintiff 
are  Instances  either  where  the  husband  is  su- 
ing for  an  injury  to  his  wife,  thus  enforcing 
his  common-law  right,  or  where  there  is  a 
direct  attack  upon  the  marriage  relation  it- 
self, as  for  the  alienation  of  the  husband's 
affection  and  the  like.  The  latter  cases  de- 
pend upon  the  fact  that  there  Is  a  direct  and 
intentional  interference  with  the  marriage 
relation.  As  said  In  Flandermeyer  v.  Cooper, 
85  Ohio  St  327,  98  N.  B.  102,  40  U  R.  A. 
(N.  S.)  360,  364,  Ann.  Cas.  1913A,  983: 

"This  right  is  invaded  whenever  a  third  person 
through  machination,  enticement,  seduction,  or 
other  wrongful,  intentional,  and  malicious  inter- 
ference wiui  the  marriage  relation  deprives  the 
hustMnd  or  wife  of  the  consortium  of  the  other." 

There  the  attack  upon  the  marriage  rela- 
tion is  direct,  with  purpose  and  malice.  The 
harm  to  the  wife  is  Immediate  and  not  mere- 
ly consequential  or  secondary,  and  the  law 
visits  punitive  damages  In  her  favor  upon  the 
wrongdoer.  A  negligent  Injury  to  the  hus- 
band, however,  affects  the  wife  or  widow  only 


indirectly  or  collaterally,  calling  for  mere 
compensatory  damages  which  the  husband 
while  living,  or  his  personal  representatives 
after  his  death,  may  collect,  thus  settling  the 
grievance  once  for  all.  HiIb  distinction  runs 
throughout  the  authorities,  and  is  ground  for 
holding  that  a  mere  negligent  wrong  to  the 
husband  does  not  furnish  cause  of  action 
to  a  woman  In  her  character  either  as  wife  or 
widow.  The  Injury  to  her  in  such  conditions 
is  not  the  direct,  natural,  and  necessary 
consequence  of  the  carelessness  of  the  defend- 
ant For  what  he  suffered  during  his  life  the 
husband  had  an  action  directly  against  the 
defendant.  It  is  through  her  spouse  that  the 
plaintiff  claims  In  the  pres«nt  instance;  but 
while  he  had  control  of  the  situation,  he  re- 
leased his  cause  of  action,  and,  the  source  oC 
her  claim  thus  having  been  taken  away,  she 
has  no  standing  to  demand  more.  After  the 
death  of  an  individual  by  the  wrongful  act 
of  another,  the  statute  gives  a  cause  of  ac- 
tion to  his  personal  representatives  under 
section  380,  L.  O.  K  Many  persona,  such  as 
minor  children  and  dependent  relatives^  be- 
sides the  wife,  might  l)e  more  or  less  indirect- 
ly affected  by  injury  rendering  the  husl)and 
or  father  less  capable  to  continue  his  duty 
of  support  The  wife  stands  in  no  better 
plight  than  any  of  the  others  mentioned. 
Section  380  affords  relief  to  her  in  common 
with  the  others,  and  it  would  be  unreason- 
able to  hold  that  the  defendant,  after  fairly 
compensating  the  injured  man  for  the  negli- 
gent wrong  Inflicted  upon  him,  should  be 
compelled  to  search  out  all  others  of  his  rel- 
atives and  litigate  or  settle  with  tliem. 

It  is  unnecessary  to  decide  whether  the 
husband  could  bring  such  an  action  as  this 
or  not  where  his  wife  was  injured  or  slain. 
It  is  suflSicient  to  say  that  there  is  no  stat- 
ute BO  equipping  the  wife  or  widow.  The 
complaint  did  not  state  a  cause  of  action 
against  the  defendant  Much  instruction  on 
this  subject  may  l>e  derived  from  the  perusal 
of  the  following  cases:  Feueff  v.  N.  T.  Cent. 
&  H.  B.  Ry.  Co.,  203  Mass.  278,  89  N.  E. 
436,  24  L.  R.  A.  (N.  S.)  1024, 133  Am.  St  Rep. 
291;  Brown  T.  Kistelman,  177  Ind.  692,  98 
N,  B.  631,  40  h.  R.  A.  (N.  S.)  236;  Goldman 
V.  Cohen,  80  Misc.  Rep.  836,  63  N.  T.  Supp. 
459 ;  Stout  ▼.  Kansas  City  Terminal  Ry.  Ca, 
172  Mo.  App.  113,  167  S.  W.  1019 ;  Gambino 
V.  Manufacturer's  Coal  &  Coke  Co.,  175  Mo. 
App.  663,  158  S.  W.  77;  Patelski  v.  Snyder, 
179  IIL  App.  24;  Marrt  v.  Stanford  St  Ry. 
Co.,  84  Conn.  9,  78  Atl.  682,  33  L.  R.  A.  (N.  S.) 
1012,  Ann.  Cas.  1912B,  1120. 

The  judgment  is  affirmed. 
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(Supreme  Court  of  Oregon.    Oct  10,  1916.) 

1.  Mechanics'  Likns  ®=>72— Biobt  to  Lixh 

— CONTKAOT    WITH    LESSEE — "AQKNT" — STAX- 
tTTE. 

Under  L,  O.  L.  |  7416,  conditioning  the 
right  to  a  mechanic's  lien  upon  the  labor  and 
material  being  furnished  at  the  instance  of  the 
owner  or  bis  agent,  a  lessee  under  a  lease  pro- 
viding, as  a  part  consideration  thereof,  that  he 
should  make  permanent  improvements  which 
should  revert  to  and  become  me  property  of  the 
lessor,  and  who  causes  snch  improvements  to 
be  made,  becomes  the  "agent"  of  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  86;    Dec.  Dig.  <8=>72. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agent.] 

2.  Mscbanicb'  Li£ns  #=>103  —  Waitek  — 
KNowuiDGK— Pbovision  IN  Obiginai.  Con<- 

IBACT. 

Where  the  owner  and  lessor  made  bis  lessee 
an  a^ent  to  make  improvements  on  the  leased 
premises,  a  stipulation  in  the  agent's  contract 
that  the  owner  and  lessor  should  not  be  r» 
sponsible  for  any  bills  contracted  in  the  im- 
provement was  not  binding  upon  a  subcontrac- 
tor, unless  he  assented  or  agreed  to  be  bound 
thereby:  and  the  subcontractor's  knowledge 
alone  of  the  original  contractor's  waiver  of  his 
Uen  did  not  constitute  a  waiver  of  the  subcon- 
tractor's lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i  135 ;   Dec.  Dig.  «=»103.] 

3.  Mechanics'  Liens  <g=>7&— Pebsons  Liabu: 
—OwNBB— Notice  Debtino  Liabilitt. 

tinder  L.  O.  L.  g  7419,  providing  that  every 
building  constructed  on  land  with  the  knowl- 
edge of  the  owner  shall  be  held  to  have  been 
constructed  at  his  instance  and  shall  be  sub- 
ject to  liens,  unless  within  three  days  after 
knowledge  of  such  construction  he  posts  a  no- 
.  tice  that  he  will  not  be  responsible  therefor, 

K remises  leased  for  a  term  and  under  which  the 
sssee  became  the  owner's  agent  and  contractor 
for  its  improvement  were  subject  to  the  liens 
of  subcontractors,  notwithstanding  the  posting 
of  such  notice. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  111 ;    Dec.  Dig.  @=>78.] 

4.  Mechanics'  Liens  «=>103  —  Imfbove- 
HENTs  OT  Leased  Pbeuises— Ownbb's  No- 
HCB  or  Nonuabilitt— Effect. 

Under  such  provision  and  L.  O.  L.  S  7416, 
giving  a  lien  to  every  person  performing  labor 
upon  or  furnishing  material  used  in  the  con- 
struction of  any  building  at  the  instance  of  the 
owner  or  his  agent,  and  making  every  contrac- 
tor an  agent  for  the  owner,  and  section  7417, 
imposing  such  lien  upon  the  land  if  It  belongs 
to  the  person  who  caused  the  improvements,  tbe 
posting  of  notices  by  the  owner  and  lessor  that 
it  would  not  be  responsible  for  tbe  payment  for 
labor  or  materials  furnished  for  improvements 
made  by  its  lessee,  as  agent  or  contractor, 
would  not  affect  the  matter  of  the  waiver  of 
the  subcontractors'  liens,  or  prevent  a  lien  op- 
en the  improved  building,  or  even  inform  them 
that  the  lessee,  as  contractor,  had  stipulated 
that  no  lien  should  attach  to  the  premises. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  135;  Dec  Dig.  <S=9l03.] 

5.  Mechanics'  Lisns  «sal03  —  Plans  and 
Specifications— Refebenob—Ejtbct. 

Where  a  lessee,  as  the  owner's  agent  and 
contractor,  employed^  an  architect  to  prepare 
plans  and  specifications  for  the  improvement 
of  the  leased  premises,  and  in  the  beading  on 
tbe  first  page  the  building  was  described  as  own- 


ed bjf  the  lessor,  and  on  the  first  page  of  the 
specifications  there  was  a  provision  inserted 
at  the  lessor's  request  that  he  would  not  be  re- 
sponsible for  any  bills  contracted  in  the  im- 
provement therein  specified,  and  where  the  two 
pages  of  the  specifications  relating  to  subcon- 
tractors' work  were  detached  from  the  re- 
mainder and  given  to  and  signed  by  them  with- 
out directing  their  attention  to  the  provision 
that  the  owner  and  lessor  should  not  be  respon- 
sible, etc.,  the  reference  could  serve  only  the 
purpose  of  furnishing  the  plans  and  specifica- 
tions for  the  work,  under  the  rule  that  where 
reference  is  made  m  one  document  to  another 
unattached  document  for  a  specific  purpose 
only,  such  other  document  becomes  a  part  of 
the  former  for  such  purpose  only. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
laens,  Cent  Dig.  i  135;   Dec.  Dig.  «=»103.] 

6.  Mechanics'  Liens  ^s»103  —  Obiqinai. 
Contbactobs  —  Waives  —  Suboontbac- 
TOBS— Effect. 

In  view  of  the  statute  giving  a  direct  Uen 
to  persons  furnishing  labor  and  material  in  the 
alteration  of  a  building,  upon  tbe  estate  of  the 
person  causing  the  alteration  to  be  made,  as  a 
privilege  or  right  for  their  protection,  based  on 
the  theory  of  having  added  to  the  value  of  the 
estate  with  the  consent  of  the  owner,  the  fact 
that  the  original  contractor  has  agreed  with 
the  owner  to  protect  him  against  liens  is  not 
an  agreement  on  tbe  part  of  subcontractors  that 
they  will  look  exclusively  to  the  original  con- 
tractor and  not  to  the  property  for  their  com- 
pensation, as  in  such  case  there  is  no  meeting 
of  the  minds  of  tbe  contracting  parties  to  that 
effect 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  136;    Dec.  Dig.  «=>103.] 

7.  Mechanics'  Liens  €=398  —  Subcontbac- 
TOBS— Waivbb. 

The  agreement  of  subcontractors  to  accept 
a  part  of  their  compensation  in  the  preferred 
stock  of  the  lessee,  Uie  owner's  agent  and  con- 
tractor, did  not  amount  to  a  waiver  of  their 
right  to  a  lien  to  that  extent  where  the  stock 
was  never  delivered  or  tendered  as  security  or 
payment. 

[Ed.  Note. — For  other  caaes,  see  Mechanics' 
Liens,  Cent  Dig.  S  130 ;    Dec.  Dig.  ®=98.] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Miiltnomah  County;  Henry  E.  Mc- 
Oinn,  Judge. 

Action  to  foreclose  a  mechanic's  Uen  by 
J.  H.  Myiers,  doing  business  as  J.  H.  Myers 
Heating  Company,  against  the  Joseph  A. 
Strowbridge  Estate  Company  and  the  Yam- 
hill Sanitary  Public  Market  Company,  in 
which  H.  Barde  and  others,  doing  business  as 
the  Forth  Plumbing  &  Heating  Company,  filed 
a  cross-complaint  to  foreclose  a  lien.  Decree 
for  plalntlflf  and  cross-complainant,  and  the 
Joseph  A.  Strowbridge  Estate  Company  ap- 
peals.   AflBrmed. 

Plaintiff,  J:  H.  Myers,  commenced  this  suit 
to  foreclose  a  mechanic's  lien.  Defendant, 
Forth  Plumbing  &  Heating  Company,  a  part- 
nership, designated  herein  as  the  Forth  Com- 
pany, filed  a  cross-complaint  to  foreclose  Itv 
liens.  From  a  decree  in  favor  of  the  Uen 
claimants  awarding  plaintiff  ?l,819.99,  with 
Interest,  and  $150  attorney's  fee,  and  the 
Forth  Company  $5,425.57,  with  Interest,  $350 
attorney's  fee,  and  costs  and  disbursements, 
defendant,  the  Joseph  A.  Strowbridge  Estate 
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Company,  a  corporation,  hereinafter  named 
as  the  Strowbrldge    Estate,  appeals. 

On  January  31,  1012,  the  Strowbrldge  Es- 
tate was  the  owner  of  lots  4,  5,  and  6  In  block 
14  of  the  city  of  Portland,  Maltnomah  county. 
Or.,  and  the  buildings  thereon.  On  that  date 
It  entered  Into  a  lease  and  contract  with  J. 
Nudelman,  demising  the  premises  for  the 
term  of  ten  years  at  a  rental  of  from  $1,500 
to  $2,150  a  month  for  the  first  five  years, 
and  from  $2,150  to  $2,500,  as  might  be  ar- 
ranged, for  the  last  five  years.  On  February 
22,  1912,  this  lease,  with  the  consent  of  the 
Strowbrldge  Estate,  was  assigned  to  the  Tarn- 
bill  Sanitary  Public  Market  Company,  which 
for  brevity's  sake  we  will  hereafter  call  the 
Market  Company.  J.  Nudelman  was  the  pres- 
ident .and  managed  the  pi-incipal  affairs  of 
this  company.  The  lease  contained,  among 
others,  the  following  stipulations: 

"That  said  lessee  will  and  shall  make  all  the 
necessary  changes,  repairs,  alterations,  addi- 
tions and  improvements  to,  and  upon  all  the 
said  above-described  premises,  as  so  desired  by 
said  lessee,  he  doing  all  the  work,  furnishing  all 
of  the  labor,  materials  of  aU  kinds,  placing  and 
furnishing  the  heating;  plant,  elevator  service, 
electric  wiring,  plumbmg  of  all  kinds  and  each 
and  everything  that  he  may  desire  to  change 
said  premises  to  conform  with  their  plans,  in- 
ciudiug  the  tearing  down  and  removing  the 
small  brick  building  in  the  rear  of  number  227 
Tamhill  street,  and  making  such  improvements 
as  they  may  desire  upon  said  part  of  said  lot 
six  (6)  aforesaid,  all  of  said  improvements  to 
be  free  from  all  cost  or  expense  to  the  said 
lessor,  excepting  that  the  said  lessor  is  to  keep 
ttie  roof  and  sidewalks  in  good  repair. 

"All  of  the  work,  alterations,  changes,  addi- 
tions or  improvements  to  be  done  upon  said 
premises  or  any  part  thereof,  are  to  be  under 
the  supervision  of  a  competent  architect  to  be 
employed  by,  and  his  services  therefor  paid  by 
the  said  lessee,  and  the  said  work  and  improve- 
ments BO  done  are  to  be  performed  in  a  substan- 
tial manner,  subject,  however,  to  the  approval 
of  said  lessor,  and  the  plans  therefor  are  to  be 
submitted  by  the  said  lessee  to  the  said  lessor 
before  any  work,  changes  or  improvements  are 
made  to  said  premises.    •    •    * 

"And  the  said  lessor  is  to  be  held  absolutely 
harmless  from  any  claim  of  damages  arising  out 
of  contracts,  liens,  material  or  labor  furnished 
or  otherwise,  from  the  said  improvements  that 
are  to  be,  or  shall  be,  made  thereon  and  thereto, 
and  at  the  end  of  this  lease  or  upon  sooner 
termination  thereof  the  said  improvements, 
changes  or  additions  made  to  or  upon  the  said 
premises  or  any  part  thereof  shall  be  turned 
over  to  the  said  lessor,  its  successors  and  as- 
signs, by  the  said  lessee,  tree  of  all  cost,  or 
from  any  claim  or  claims  to  the  same  or  any 
part  thereof.    *    •    • 

"The  said  lessee  is  to  forthwith  deposit  with 
the  said  lessor  a  certified  check  payable  in  fa- 
vor of  the  said  lessor  in  the  sum  of  six  thou- 
sand ($6,000)  dollars,  said  money  to  be  held  by 
the  said  lessor  without  interest  except  as  afore- 
said as  security  and  for  the  faithful  perform- 
ance by  the  said  lessee  in  carrying  out  all  of 
the  initial  improvements  agreed  upon  herein, 
•  *  *  and  to  indemnify  the  said  lessor  against 
all  liens  for  work,  labor  or  materials  furnish- 
ed, or  both,  that  the  said  lessee  may  allow  or 
cause  to  be  placed  on  or  against  the  premises  or 
any  part  thereof,  or  on  any  improvement  that 
die  said  lessee  may  make  thereon.    •    *    • 

"It  is  further  agreed  •  »  »  that  the  said 
lessee  is  not  to  expend  a  sum  of  money  upon 
sidrl   premises  less  than  twelve  thousand  nva 


hundred  ($12,500.00)  dollars  for  said  Improve- 
ments upon  the  same,  and  such  improvements 
and  changes  are  to  commence,  and  the  same  to 
be  done  as  soon  thereafter  as  the  turning  over 
of  said  premises  by  the  said  lessor  to  the  said 
lessee,  as  shall  be  reasonable.    •    •    •  " 

Certain  Changes  in  the  original  contract 
were  made  by  supplemental  agreements  be- 
tween the  Strowbrldge  Estate  and  the  Market 
Company,  one  of  April  10,  1912,  wherein  It 
appears  as  follows: 

"It  is  further  agreed  and  understood  by  the 
said  parties  herein,  that  the  lessor  being  the 
owner  of  the  premises  herein,  may  employ  a 
competent  man  to  supervise  aJQ  the  work,  al- 
terations and  improvements  to  be  done  and  per- 
formed upon  all  of  said  leased  premises,  and 
to  pay  for  said  services.  Said  supervisor  to 
act  for  all  of  the  parties  herein  and  to  see  that 
the  work  is  properly  done  end  performed  in  a 
good  first-class  manner,  and  all  of  said  parties 
to  abide  by  the  judgment  of  said  supervisor 
therein." 

In  another  dated  August  12th  of  the  i-'ame 
year  it  was  agreed  that  preferred  stock  in  the 
Market  Company  should  be  deposited  in  lieu 
of  the  $6,000  deposited  as  a  guarantee  by 
that  company.  Another  stipulation  was  made 
on  November  26,  1912,  in  which,  among  vari- 
ous other  things,  it  was  provided  that  the 
Strowbrldge  Estate  should  pay  certain  ex- 
penses to  be  Incurred  by  placing  Iron  columns 
and  I  beams  in  the  building  on  Yamhill 
street.  Still  another  contract  as  to  a  reduc- 
tion of  the  rental  was  made  December  14, 
1912.  The  Market  Company  thereupon  em- 
ployed H.  M.  Fancher,  an  architect,  to  pre- 
pare plans  and  si)ecifications  for  the  work. 
In  the  heading  on  the  first  page  the  building 
is  described  as  owned  by  the  Strowbrldge  Es- 
tate Company.  On  the  first  page  of  these 
specifications  at  the  request  of  the  owner 
there  was  inserted  the  following  clause: 

"The  owners  of  the  building  will  not  be  re- 
sponsible for  any  bills  contracted  in  the  altera- 
tion of  the  building  nor  for  any  of  the  works 
herein  specified." 

Negotiations  were  had  with  certain  con- 
tractors not  satisfactory  to  the  Strowbrldge 
Estate,  and  afterwards  a  contract  for  the 
work  was  entered  into  with  the  Wineland 
Company.  This  company  made  Important 
changes  in  the  plans  and  specifications  pre- 
pared by  Mr.  Fancher.  After  these  had  been 
approved  by  both  the  Market  Compa.uy  and 
the  Strowbrldge  Estate,  the  contract  with  the 
Wineland  Company  was  canceled  upon  the 
payment  of  $300  to  the  latter,  the  work  was 
divided  up  and  various  parts  awarded  to  dif- 
ferent contractors. 

Under  an  agreement  with  the  Market  Com- 
pany dated  July  13,  1912,  plaintiff  Myers  in- 
stalled a  complete  heating  system.  The  two 
pages  of  the  specifications  relating  thereto 
were  detached  from  the  remainder  and  each 
was  identified  by  the  signatures  of  the  con- 
tracting parties.  WhUe  Myers  was  engaged 
in  installing  the  heating  system,  owing  to 
certain  changes  made  by  the  Market  Com- 
pany and  the  Strowbrldge  Estate  in  the  orlg> 
Inal  contract,  it  became  necessary  that  plain- 
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tUTR  contract  and  work  be  modified  accord- 
ingly. AH  changes  that  were  made  became 
a  part  of  the  original  contract  and  were 
approved  by  the  Strowbrldge  Estate  and  the 
Market  Company.  By  reason  of  the  changes 
made  In  the  first  plans  and  specifications  an 
expenditure  of  many  thousands  of  dollars 
was  necessitated,  more  than  that  called  for 
by  the  original  plans.  On  August  6,  1012, 
the  Forth  Company  entered  into  a  contract 
with  the  Market  Company  to  furnish  ma- 
terials and  do  the  plumbing  work.  The  Forth 
Company  claimed  they  saw  only  that  part  of 
the  sijcclflcations  which  i>ertained  to  such 
work  when  they  were  awarded  the  contract 
and  were  given  only  the  few  sheets  which 
contained  the  directions  relating  thereto  and 
the  description  of  the  plumbing  material  to 
be  used.  In  the  plumbing  contract  there 
were,  among  other  things,  the  following  two 
clauses: 

"Article  1.  The  contractor  shall  and  will  pro- 
vide all  the  materials  and  perform  all  the  work 
for  the  installation  in  the  bnildings  on  lota  4, 
5  and  6,  block  14,  city  of  Portland  of  the  fol- 
lowing: (here  follows  an  enumeration  of  a 
number  of  plumbing  snppliea)  as  shown  on  the 
drawings  and  described  in  the  specifications  i»e- 
pared  by  H.  M.  Fancher,  Architect,  which 
drawings  and  specifications  are  identified  by  the 
signatures  of  the  parties  hereto,  and  become 
hereby  a  part  of  this  contract.    •    •    • 

"Art  lA.  It  is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  sum  to  be 
paid  by  the  owner  to  the  contractor  for  said 
work  and  materials  shall  be  five  thousand  three 
hundred  ($5,800.00),  subject  to  additions  and 
deductions  as  hereinbefore  provided,  and  that 
such  sum  shall  be  paid  by  the  owner  to  the  con- 
tractor in  current  fnnds  and  only  upon  certifi- 
cates of  the  architect,  as  follows :  Thirty  per 
cent,  thereof  when  ronghing  in  thereof  is  com- 
pleted and  30  per  cent  thereof  when  work  is 
finished  and  40  per  cent,  thereof  in  preferred 
stock  of  the  owner  bearing  7  per  cent,  interest 
and  to  be  redeemed  by  owner  in  thirty  month- 
ly installments  beginning  thir^  days  after  is- 
sue. If  the  building  is  finished  in  two  sections 
the  cash  payment  shall  be  prorated  according 
to  the  proportion  of  the  work  done  and  the 
stock  shall  be  issued  ui>on  the  completion  of  the 
work." 

In  the  Myers  heating  contract  it  was  pro- 
vided that  of  the  |3,900  to  be  paid  him  30 
per  cent  was  to  be  paid  in  preferred  stock 
of  the  Market  Company,  "bearing  7  per  cent 
interest  and  redeemable  in  thirty  monthly 
installments,  said  stock  to  be  Issued  upon 
completion  of  this  contract."  None  of  the 
preferred  stock  in  the  Market  Company  was 
ever  delivered  to  plaintiff  Myens  or  to  the 
Forth  Company.  Neither  was  that  company 
in  a  position  to  deliver  the  same.  The  term 
of  the  lease  commenced  June  15, 1012.  About 
June  3d,  numerous  notices  of  nonliability 
were  posted  by  the  owner  in  conspicuous 
places  on  the  building  and  several  of  them 
remained  so  posted  during  the  entire  con- 
struction, a  copy  of  wbldi  notice  is  aa  fol- 
lows: 

"Notice 

"Notice  Is  hereby  given  that  the  Joseph  A. 
Strowbrldge  Bstate  Company,  a  coriHwatlon, 
the  owners  of  these  premises,  the  same  being 


lots  numbered  four,  five  and  six  in  blook  four- 
teen, city  of  Portland,  Oregon,  with  the  brick 
buildings  thereon,  will  not  be  responsible  or  pay 
for  any  materials  or  labor  used,  furnished,  de- 
livered or  performed  by  any  person  or  personSi 
firm  or  corporation  whatsoever,  on  said  prem- 
ises or  any  part  thereof,  or  for  any  construc- 
tion, alteration  or  repairs  thereto  or  for  any 
liens,  unpaid  bills,  accounts,  claims,  labor  or 
material  contracted  for  or  used  in  the  altera- 
tion, repairing  or  the  remodification  of  said 
premises  aforesaid,  or  any  part  thereof,  at  any 
time  or  times  whatsoever, 

"In  witness  whereof,  the  said  Joseph  A 
Strowbrldge  Estate  Company,  a  corporation, 
pursuant  to  a  resolution  of  its  board  of  direc- 
tors, heretofore  adopted,  have  caused  this  notice 
to  be  signed,  given  and  posted  by  its  president 
and  secretary  and  the  corporate  seal  to  be  af- 
fixed hereto.  The  Joseph  A.  Strowbrldge  Es- 
tate Co.,  by  J.  A  Strowbrldge,  President 
[Seal.]  The  Joseph  A.  Strowbrldge  Estate  Com 
by  A  B.  Strowbridge,  Secretary. 

"Dated  June  3,  1912." 

The  Market  Company  became  flnanclally 
embarrassed  and  was  unable  to  pay  for  the 
work  done  or  the  materials  furnished  in  the 
remodeling  of  the  building.  Plaintiff  Myers 
states  that  when  he  was  awarded  the  con- 
tract he  saw  only  that  part  of  the  specifica- 
tions pertaining  to  the  heating  system  and 
was  given  Just  the  two  sheets  containing  the 
spedflcations  therefor.  The  first  boiler  for 
heating  that  Myers  Installed  did  not  comply 
with  the  contract  and  was  not  satisfactory, 
and  he  installed  another.  Myers  finished  his 
work  March  15,  1913,  and  filed  a  notice  of 
lien  on  April  3d  of  that  year.  The  Forth 
Company  finished  their  work  on  February  19, 
1913,  and  filed  a  notice  of  their  lien  on  March 
15th  of  that  year.  The  Strowbrldge  Estate 
paid  on  account  .of  the  work  and  materials  in 
this  building  a  fraction  over  $29,000.  This 
amount  included  three  loans  made  to  the 
Market  Company  aggregating  $16,000.  De- 
fendant George  E.  Reed  superintended  the 
work  for  the  Market  Company,  and  the 
Strowbrldge  Estate  employed  A.  Walkly  to 
look  after  its  Interest  In  the  reconstruction 
of  the  building,  pursuant  to  the  stipulation 
in  the  lease.  He  was  persoually  present 
nearly  all  the  time  during  the  rebuilding  of 
the  edifice,  and  the  principal,  if  not  all,  the 
changes  made  in  the  plans  which  occasioned 
additional  expense  and  also  deductions  from 
the  original  contract  price  were  agreed  to  by 
contracts  made  at  the  time  or  settled  after 
that  portion  of  the  work  was  done. 

W.  W.  Cotton  and  H.  W.  Strong,  both  of 
Portland  (J.  A  Strowbridge,  of  Portland,  on 
the  brief),  for  appellant  W.  J.  Makellm,  of 
Portland,  for  respondent  Myers.  B.  B.  Sea- 
brook,  of  Portland  (Malarkey,  Seabrook  & 
Dibble  and  Giltner  &  Sewall,  all  of  Portland, 
on  the  brief),  for  other  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  Strowbrldge  Estate  in  its  answer  to  the 
lien  claimants  maintains  that  its  property  is 
not  subject  to  liens  for  the  debte  of  the 
Market  Company,  the  lessee,  for  the  follow- 
ing reasons:  ^  ,  I 
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"(1)  The  lien  clalraanta  knew  of  the  provi- 
sions of  the  lease  exempting  the  property  from 
liens.  (2)  Owner's  property  is  exempted  from 
liens  by  the  notices  of  nonliability  and  the 
knowledge  conveyed  thereby  to  lien  claimants 
prior  to  the  making  of  the  improvements.  (3) 
Lien  claimants  waived  their  right  to  liens  by 
express  contract  to  that  effect.  (4)  Notices  of 
liens  were  not  filed  within  80  days  after  the 
completion  of  work." 

The  reasonable  value  of  the  work  and  the 
right  to  lieua  for  part  of  the  price  agreed  to 
be  taken  in  stock  is  also  In  is&ue.  It  is  stat- 
ed in  the  brief  of  the  learned  counsel  for  the 
defendant  Strowbrldge  Estate  as  follows: 

"The  legal  effect  of  the  lease  in  this  case  ia 
tq  make  the  lessee  a  contractor  within  <the 
meaning  of  the  mechanic's  lien  law  for  the 
alterations  and  repairs  contemplated  by  the 
lease.  Oregon  Lumber  &  Fuel  Co.  v.  Nolan, 
143  Pac.  d35,  at  937.  Thus  the  lessee  nill  be 
considered  as  a  contractor  with  the  owner  and 
the  lien  claimants  as  subcontractors  in  consider- 
ing the  rights  of  tihe  parties  herein." 

This  statement  practically  disirases  of  the 
question  raised  by  the  notice  of  nonllablUty 
posted  on  the  building. 

[1,  2]  It  is  contended  by  counsel  for  the 
Strowbrldge  Estate  that  subcontractors  waiv- 
ed their  right  to  liens  for  the  reason  that 
they  had  knowledge  of  the  stipulation  made 
by  the  Market  Company  In  the  principal  con- 
tract prior  to  the  time  of  furnishing  materials 
or  performing  labor  upon  the  premises,  and 
they  cite  Hume  v.  Seattle  Dock  Co.,  68  Or. 
477,  137  Pac.  752,  753,  50  I*  R.  A.  (N.  S,)  153; 
Zanello  v.  Heating  Co.,  70  Or.  69,  139  Pac. 
572,  575 ;  Hughes  v.  Lansing,  34  Or.  118,  55 
Pac.  95,  96,  75  Am.  St  Bep.  674.  In  Hume 
V.  Seattle  Dock  Co.,  supra.  It  was  claimed 
that  when  the  owner  and  builder  stipulate 
that  no  mechanic's  lien  shall  be  filed  such  a 
stipulation  binds  the  subcontractors.  In  com- 
menting upon  the  rule  In  a  few  states  where 
the  subcontractor  is  bound  by  a  nonlien  stipu- 
lation In  the  original  contract,  Mr.  Justice 
Eakln  said: 

"By  this  rule  the  laborer  is  not  consulted,  and 
he  must  accept  the  work  under  the  conditions 
of  the  original  contract,  In  the  making  of  which 
he  had  no  voice.  It  was  to  protect  the  workman 
against  such  conditions  that  our  lien  law  was 
enacted.  A  lien  is  not  given  through  the  con- 
tractor by  subrogation,  but  is  a  direct  and  in- 
dependent Uen  to  each  claimant  against  the 
property." 

The  opinion  Is  not  authority  for  the  claim 
made.  It  does  not  go  to  that  extent.  In 
Zanello  v.  Heating  Co.,  supra,  70  Or.  at 
page  76,  139  Pac.  at  page  575,  Mr.  Justice 
Ramsey  said: 

"The  right  to  a  lien  was  created  by  statute, 
and  it  cannot  he  annulled  by  the  owner's  giving 
notice  that  he  will  not  'recognize'  such  right, 
or  by  saying,  in  the  building  contract,  that  be 
will  not  be  responsible  for  the  claims  of  per- 
sons furnishing  material  or  labor  for  the  build- 
ing. A  contraictor,  a  subcontractor,  or  a  person 
furnishing  labor  or  material  for  a  building  can 
waive  his  right  to  a  lien  by  agreeing  that  he 
will  not  claim  a  lien,  or  by  assenting  to  a  pro- 
vision in  a  contract  stating  that  no  liens  shall 
be  claimed  or  filed  upon  the  building.  But  a 
person  furnishing  labor  or  material  that  goes 
into  a  building  cannot  be  deprived  of  his  right 


to  file  a  lien,  excepting  b^  his  contract,  or  by 
acts  on  his  part  constitutmg  an  estoppel." 

By  section  7416,  L.  O.  L.,  the  right  to  a 
lien  upon  a  building  Is  conditloDed  upon  the 
labor  or  material  for  which  the  lien  is  claim- 
ed being  furnished  "at  the  Instance  of  the. 
owner  of  the  building  •  •  •  or  his 
agent"  Where  it  Is  provided  In  a  lease  as 
a  part  of  the  consideration  thereof  that  the 
lessee  shall  make  permanent  improvements 
which  shall  revert  to  and  become  the  property 
of  the  lessor  at  the  termination  of  the  lease, 
the  lessor  thereby  causes  the  improvement  to 
be  made  and  the  lessee  becomes  the  agent 
of  the  lessor  in  the  making  of  such  improve- 
ments. This  section  declares  who  shall  be 
deemed  such  agent  of  the  owner.  The  waiv- 
er by  virtue  of  a  stipulation  in  the  original 
contract  that  no  lien  will  be  permitted  im- 
plies that  there  was  an  assent  to  the  stipula- 
tion, or  an  agreement  on  tiie  part  of  the  sub- 
contractor not  to  claim  a  lien.  The  Strow- 
brldge Estate,  the  lessor,  required  a  deposit 
of  $6,000  to  be  made  by  the  Market  Company 
to  Indemnify  the  lessor  against  any  lien 
the  lessee  might  cause  or  allow  to  be  placed 
on  the  premises.  This  provision  in  the  origi- 
nal contract  between  the  owner,  Strowbrldge 
Estate,  and  the  Market  C<»npany,  the  contract- 
or, seems  to  bare  contemplated  that  work 
would  be  done  upon  the  building  and  mate- 
rials furnished  for  which  the  structure  would 
be  subject  to  a  lien.  In  such  cases  a  subcon* 
tractor  does  not  waive  his  lien  by  reason  of 
an  agreement  between  the  principal  con- 
tractor and  the  owner  to  the  effect  that  liens 
should  not  be  filed  unless  the  subcontractor 
assents  or  agrees  to  be  bound  by  such  stipu- 
lation. Knowledge  alone  by  a  subcontractor 
that  the  original  contractor  has  waived  his 
lien  does  not  constitute  a  waiver  by  a  suij- 
contractor  of  his  personal  right  to  a  Uen  for 
his  work  and  materials  in  the  absence  of 
some  agreement  on  his  part  that  he  will  also 
be  bound  by  the  original  contractor's  waiver. 
St  Johns  Lbr.  Co.  ▼.  Prltz,  75  Or.  286,  146 
Pac.  483 ;  Schade  v.  Muller,  76  Or.  225,  146 
Pac.  144;  Norton  v.  Clark,  85  Me.  857,  27 
Atl.  252;  Miles  V.  Coutta,  20  Mont  47,  49 
Pac.  393;  Hume  v.  Seattle  Dock  Co.,  supra; 
Zanello  y.  Heating  Co.,  snpiB. 

[3]  The  Nolan  Case,  which  was  decided 
after  the  present  suit  was  tried  in  the  low- 
er court  eliminates  the  question  relating  to 
the  posting  of  notices  of  nonliability  by  the 
owner  of  the  land  under  section  7419,  L.  O. 
L.,  and  disposes  of  the  main  part  of  this 
controversy. 

[4]  It  is  contended,  however,  that  the  no- 
tice was  information  to  the  subcontractors 
that  the  original  contractor  had  made  a 
nonlien  stipulation  with  the  owner.  The 
provisions  for  this  notice  are  intended  to 
relieve  the  owner  of  the  land  npon  which  an 
edifice  is  constructed,  when  he  has  not  con- 
tracted for  the  improvement,  from  the  lia- 
bility of  having  a  lien  attached, to  his  land. 
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Oreeoa  Lumber  &  Fuel  Co.  ▼.  Nolan,  supra. 
The  posting  of  such  notices  would  not  pre- 
vent the  lieu  upon  the  building  Itself  as 
provided  for  in  section  7416,  L.  O.  h,,  and  a 
laborer  or  materialman  might  stlU  rely  upon 
the  structure  as  security  for  his  pay,  and  by 
taking  proper  measures  have  the  same  sold 
and  removed  according  to  the  terms  of  sec- 
tion 7417,  li.  O.  L.,  which  Is  as  follows: 

"The  land  upon  which  any  building  or  other 
improvement  a.s  aforesaid  shaU  be  constructed, 
together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  con- 
venient use  and  occupation  thereof  (to  be  deter- 
mined by  the  judgment  of  the  circuit  court  at 
the  time  of  the  foreclosure  of  such  lien),  shall 
also  be  subject  to  the  liens  created  by  this  act, 
if,  at  the  tune  the  work  was  commenced  or  the 
materials  for  the  same  bad  been  commenced  to 
be  furnished,  the  said  land  belonged  to  the  person 
who  caused  said  building  or  other  improvement 
to  be  constructed,  altered,  or  repaired ;  but  if 
such  person  owned  less  than  a  fee-simple  estate 
in  Bttcli  land,  then  only  his  interest  therein  shall 
be  subject  to  such  lien ;  and  in  case  such  interest 
shall  be  a  leasehold  interest,  and  the  holder 
thereof  shall  have  forfeited  his  rights  thereto, 
the  purchaser  of  such  building  or  improvements 
and  leasehold  term,  or  so  much  thereof  as  re- 
mains unexpired  at  any  sale  under  the  provi- 
sicns  of  this  act,  shall  be  held  to  be  the  assignee 
of  such  leasehold  term,  and  as  su(A  shall  be  en- 
titled to  pay  the  lessor  all  arrears  of  rent  or 
other  money  and  costs  due  under  said  lease,  un- 
less tb<>  lessor  shall  have  regained  possession 
of  the  said  land  and  property,  or  obtamed  judg- 
ment for  the  ]>OR8ession  thereof,  prior  to  the 
commenceuipnt  of  the  construction,  alteration, 
or  repair  of  the  building  or  other  improvement 
thereon ;  in  which  event,  said  purchaser  shall 
have  the  right  only  to  remove  the  building  or 
other  improvement,  within  thirty  days  after  he 
shall  have  purchased  the  same;  and  the  owner 
of  tho  land  shall  re««ive  the  rent  due  him,  pay- 
able out  of  the  proceeds  of  the  sale,  according  to 
the  terms  of  the  lease,  down  to  the  time  of  such 
removal." 

Therefore  the  posting  of  the  notices  by  the 
Strowbridge  Estate  would  not  affect  the  mat- 
ter of  a  waiver  of  the  Uen.  The  notice  in 
i]Tiestion  would  not  even  Inform  the  claimants 
that  the  Market  Company,  the  contractor, 
had  stipulated  that  no  Uen  shonld  attach  to 
the  premises;  but,  on  the  other  hand,  If 
considered  with  a  knowledge  of  the  provi- 
sions c^  the  statute  would  tend  to  indicate 
that  the  owner  of  the  estate  had  made  no 
contract  for  the  Improvement. 

[S]  As  stated  above,  when  the  respective 
contracts  were  executed  by  Myers  and  the 
Forth  Company  two  or  three  pages  of  the 
speclllcatlons,  one  set  relating  to  the  heat- 
ing system  and  the  other  to  the  plumbing 
work,  were  detached  and  given  to  them, 
and  those  particular  pages  were  signed  by 
the  respective  subcontractors.  Their  atten- 
tion was  not  particularly  directed  to  the 
clause  Inserted  on  the  first  page  of  what  was 
designated  in  the  heading  as  "Specifications" 
and  "General  Remarks,"  to  the  effect  that 
the  owner  would  not  be  responsible  for  the 
work.  It  may  have  been  noticed  in  a  casual 
or  general  way.  The  rule  seems  to  be  well 
established  that  where  reference  Is  made  In 
one  document  to  another  unattached  docu- 


ment for  a  specific  purpose  only,  such  other 
document  becomes  a  part  of  the  former  for 
such  special  purpose  only.  The  reference  to 
the  Fancher  spedficatlons  in  the  Myers'  and 
Forth  Company's  contracts  can  serve  only 
for  the  purpose  of  furnishing  the  plana  and 
specifications  for  the  plumbing  and  the  In- 
stallation of  the  heating  system.  Morelng 
V.  Weber,  8  Cal.  App.  14,  84  Pac.  220;  Stew- 
art V.  American  Bridge  Co.,  lOS  Md.  200,  69 
AtL  708;  Yoxutg  v.  Borzone,  26  Wash.  4,  66 
Pa&  186;  Meredith  v.  Bitter  Root  Co.,  49 
Mont.  2M,  141  Pac.  643,  648.  The  covenant 
in  the  lease  from  the  Strowbridge  Estate  to 
the  Market  Company  to  the  effect  that  no 
lien  would  be  suffered  to  be  placed  upon  the 
premises  was  not  known  to  the  claimants 
until  after  a  large  part  of  their  work  was 
performed  and  materials  furnished.  It  does 
not  appear  that  either  of  these  claimants 
assented  to  the  noplien  stipulation.  In  Nor- 
ton V.  aark,  85  Me.  857,  860,  27  Atl.  252, 
Mr.  Justice  Emery,  in  commenting  upon  a 
similar  stipulation  between  an  owner  and  a 
building  o(mtractor,  said: 

'This  particular  Btipul«ti<m,  like  all  other 
stipulations,  binds  Anlj'  those  who  made  it  or 
assented  to  it." 

[6]  By  virtue  of  our  statute  a  direct  lien 
is  given  to  every  person  who  shall  furnish 
material  and  perform  labor  in  the  construc- 
tion, alteration,  or  repair  of  a  buUding.  That 
lien  Is  upon  the  estate  of  the  person  causing 
the  construction,  alteration,  or  repair  to  be 
made.  Such  Uen  is  a  privUege  or  right  given 
to  such  persons  for  their  protection  and  is 
based  upon  the  theory  that  they  have  added 
to  the  value  of  the  estate  with  the  consent 
of  the  owner,  and  therefore  such  estate  Is 
Uable  therefor.  The  fact  that  the  original 
contractor  has  agreed  with  the  owner  to 
protect  him  against  liens  cannot  be  said  to 
be  an  agreement,  on  the  part  of  the  subcon- 
tractors, materialmen,  and  laborers  that  they 
wlU  look  exclusively  to  the  original  contrac- 
tor and  not  to  the  property  for  their  compen- 
sation. The  buUder's  main  contract  is  to 
the  same  effect  as  the  nonlien  stipulation, 
and,  if  he  fully  complies  therewith,  there 
would  be  ordinarily  no  occasion  for  the  filing 
of  a  Uen  by  subcontractors,  materialmen,  or 
laborera  His  nonUen  stipulation,  so  far  as 
to  others  than  himself  are  concerned,  is  a 
mere  dupUcate  of  his  principal  agreement, 
and  subcontractors,  materialmen,  and  labor- 
ers cannot  be  bound  .by  such  a  stipulation, 
unless  they  agree  to  the  same.  In  such  a 
case  as  In  any  contract  there  must  be  a  meet- 
ing of  the  minds  of  the  contracting  parties  to 
that  effect. 

(7)  The  agreement  of  the  subcontractors 

to  accept  a  portion  of  their  compensation  in 

preferred  stock  of  the  Market  Company  to 

be  redeemed  within  a  certain  time  did  not 

amount  to  a  waiver  of  their  lighjt  to  a  Uen 

to  that  extent,  as  the  stock  was  never  de- 

Uvered  or  tendered  as  security  or  payment 

to  them.    McMurray  v.  Brown,  fil  C  S.  251, 

1- f|j. 
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23  li.  E<1  S21 ;  Springer  Land  Associaaon  t. 
Ford,  1«8  V.  a.  513,  IS  Sup.  Ct.  170,  42  L.  Ed. 
662.  The  claimants  did  not  waive  their 
right  to  a  lien  on  the  premises. 

From  a  reading  of  the  800  pages  of  type- 
written testimony  and  an  examination  of  the 
several  contracts  and  ezlilbits  In  the  case  we 
find  that  each  of  the  lien  clalm9.nt8  filed  a 
notice  of  Hen  within  the  statutory  time,  and 
that  the  work  was  performed  and  the  materi- 
als furnished  In  accordance  with  the  contract 
and  the  changes  made  therein  by  agreement 
During  all  the  time  of  the  performance  of 
the  work  and  the  furnishing  of  the  materials 
involved  herein  the  reconstruction  of  the 
building  was  superintended  on  the  part  of 
the  Market  Company  by  George  B.  'Beed,  a 
competent  person,  and  in  behalf  of  the  Strew- 
bridge  Kstate  by  Mr.  A.  Walkly,  an  experi- 
enced bnllder,  who  was  employed  by  It  for 
that  purpose  pursuant  to  the  terms  of  the 
original  contract  between  It  and  the  Market 
Company.  Many  of  the  questions  as  to  the 
compensation  arising  on  account  of  the  modl- 
flcatlons  in  the  plans  and  specifications  and 
the  agreed  departures  therefrom  were  settled 
and  adjusted  by  the  parties  through  the  In- 
strumentality of  the  superintendents,  and 
such  supervision  indicates  that  the  materials 
furnished  were  in  accordance  with  the  agree- 
ment therefor.  It  is  plain  that  the  remodel- 
ing of  the  building  was  proposed  to  be  made 
at  too  small  a  cost,  and  that  best  materials 
were  not  at  first  specified.  This  no  doubt 
necessitated  many  changes,  and  it  may  be 
that  the  modifications  resulted  In  some  Incon- 
gruity or  kind  of  patchwork,  but  we  find 
from  the  evidence  that  the  work  was  done 
by  the  Hen  claimants  according  to  their 
contracts,  and  that  the  amounts  allowed  are 
reasonable. 

The  decree  of  the  lower  court  will  there- 
fore be  affirmed. 

MOORE,  O.  3.,  and  HAURIS  and  BEN- 
SON, JJ.,  concur. 


STATE  ex  reL  SCHOOL  DIST.  NO.  25  et  ai 
V.  EVANS  et  al.*  ' 

(Supreme  Court  of  Oregon.     Oct  10.  1816.) 

1.  Schools  and  Scuool  Districts  €=>42(2)— 
Annexation  of  Distbict  —  Void  Obdeb 
Callino  Election.  . 
An  order  calling  an  election  on  the  question 
of  whether  a  school  district  be  annexed   to  a 
high  school  district  is  void  for  legul  fraud  and 
lack   of   jurisdiction    if    the   district    boundary 
board  bad  no  information  concerning  the  num- 
ber of  legal  voters  in  the  school  district  except 
the  statements   found  in  the  petition  and   re- 
monstrance and  later  developments  reveal  that 
the  petition  did  not  contain  the  names  of  the 
neceasaiy  one-third  of  the  legal  voters. 

[BM.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  I  86;    Dec.  Dig. 

<8=»42(2).] 


2.  Quo  Wabbanto  «=>1— AsoLinoir  or  Bmi- 

KDT— Substitution. 
By  L.  O.  _L.  g  363,  the  writ  of  quo  warranto 
and  infiormation  in  the  nature  of  quo  warranto 
have  been  abolished,  bnt  only  the  forms  having 
been  done  away  with,  as  the  remedies  obtain- 
able thereunder  are  stiU  available  by  an  action 
at  law,  prosecuted  in  the  name  of  the  state  un- 
der the  authority  of  section  386. 

[Ed.  Note.— For  other  cases,  see  Quo  Wai^ 
ranto,  Cent.DJg.  $§  1,  S,  23,  28;  DecDIg.  <&=»!.] 

3.  Quo  Wabbanto  ®s»49— Pucadino  —  Bub- 
den  OF  Pboof. 

In  a  statutory  action  in  the  nature  of  quo 
warranto  requiring  a  district  boundary  board 
to  show  by  what  authority  they  acted  in  con- 
solidating a  school  district  with  a  union  high 
school  district,  plaintiffs  alleging  the  auuexa- 
tion  was  illegal  because  the  requisite  number  of 
voters  did  not  sign  the  petition  for  an  election 
on  the  question,  defendants  must  allege  all  the 
facts  necessary  to  show  that  the  school  dis- 
trict was  legally  annexed ;  the  burden  of  proof 
resting  upon  them  to  show  that  the  two  districts 
were  legally  consolidated. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  £{  4$>-62,  50,  60;  Dec.  Dig. 
®=»49.] 

4.  Schools  and  School  Districts  €=>42(2)— 
Consolidation  —  Petition  —  Election  — 
Statute. 

Under  Ia  O.  L.  {  4194,  relative  to  elections 
to  unite  school  disUicts  for  high  school  pur- 
poses, an  election  on  the  question  of  whether  a 
school  district  be  annexed  to  a  union  high  school 
district  was  void,  and  the  attempted  annexa- 
tion came  to  naught,  unless  the  petition  for  the 
election  from  the  school  diiitrict  was  signed  by 
not  less  than  one-third  of  the  legal  voters,  the 
petition  being  jurisdictional  and  no  petition  at 
all  unless  in  conformity  with  the  statute. 

gSd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  {  85;    Dec.   Dig. 
<8=»42(2).] 

6.  Evidence  «=»83(1)— Pbesumption— Doino 
OF  Pbiob  Act. 
When  the  legaUty  of  a  subsequent  act  de- 
pends upon  the  doing  of  a  prior  act,  proof  of 
the  performance  of  the  subsequent  act  may  car- 
ry with  it,  until  the  contrary  is  shown,  the 
S resumption  that  the  prior  act  was  correctly 
one,  the  rule  of  presumption  being  not  nec- 
essarily conclusive. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  106 ;   Dec.  Dig.  «=383(1).] 

6.  Quo  Wabbanto  €=>5S  —  Evidence  Dbhobs 
THE  Becobd. 
In  quo  warranto  against  a  district  bound- 
ary board  demanding  that  it  show  by  what  au- 
thority it  ordered  the  consolidation  of  a  school 
and  a  high  school  district,  complainants  claim- 
ing that  the  annexation  of  the  school  district 
was  not  legal  because  the  petition  for  the  elec- 
tion on  the  question  was  not  signed  by  the 
requisite  number  of  voters,  complainants  could 
offer  evidence  dehors  the  record  that  the  peti- 
tion was  not  signed  by  the  requisite  number, 
tlie  petitioD  and  order  for  election  not  of  them- 
selves proving  the  sufficiency  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  |i  63-65;  Dec.  Dig.  «=» 
BB.1 

Department  1.  Appeal  from  Clrcnit  Coort, 
Multnomah  County ;  W.  N.  Gatens,  Judge.     - 

Action  by  the  State,  on  the  relation  of 
School  District  No.  25,  and  others,  against 
J.  Ward  Evans  and  others.     From  a  ]ud^- 
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ment  for  relators,  defendants  appeal.    Judg- 
ment affirmed. 

Petitions  were  circulated  In  seven  school 
districts  of  the  third  class  and  numbered  S6, 
36,  39,  41,  43,  48,  and  60,  asking  the  district 
boundary  board  to  call  an  election  to  unite 
them  for  high  school  purposes.  The  petition 
for  district  No.  36  and  the  one  circulated  in 
district  No.  60  were  not  signed  by  one-third 
of  the  legal  voters  and  for  that  reason  they 
were  not  suflSdent  to  authorize  the  holding 
of  an  election  In  those  two  districts.  Having 
received  all  the  petitions  from  the  seven 
school  districts,  the  district  boundary  board 
ordered  the  holding  of  an  election  and  caused 
a  notice  to  be  sent  to  the  chairman  of  the 
board  of  school  directors  for  each  district, 
except  districts  36  and  50,  directing  that  the 
election  be  held.  Notices  that  the  election 
wonld  be  held  for  the  purpose  of  uniting  dis- 
tricts 36,  39,  41,  43,  and  48  were  duly  posted 
In  each  of  those  districts  and  at  the  election, 
which  was  held  In  the  five  districts,  a  ma- 
jority voted  for  a  union  high  school  district. 
Having  canvassed  the  votes  the  district  bound- 
ary board  declared  on  September  1,  1914, 
that  districts  86,  39,  41,  43,  and  48  were  duly 
united  for  high  school  purposes  under  the 
name  of  Union  High  School  District  No.  1. 
The  chairmen  of  the  five  school  district 
boards,  who  by  force  of  law  became  the  di- 
rectors of  the  union  high  school  district,  or- 
ganized as  directors  of  the  union  high  school 
by  electing  J.  Ward  Evans  as  chairman  and 
P.  N.  I^tsley  as  clerk.  A  union  high  school 
was  opened  on  September  28,  1914,  and  after- 
wards a  union  high  school  building  was  con- 
structed at  an  expense  of  about  ^,000. 

During  September,  1914,  but  after  the  mid- 
dle of  the  month,  a  petition  was  circulated  In 
school  district  No.  25,  a  district  of  the  third 
class,  asking  the  district  boundary  board  to 
direct  that  an  election  be  held  on  November 
7,  1914,  for  the  purpose  of  uniting  that  school 
district  with  union  high  school  district  No.  1. 
The  names  of  15  jwrsona  were  signed  to  the 
petition  which  was  circulated  in  school  dis- 
trict No.  25.  A  similar  petition  for  the  an- 
nexation of  school  district  No.  25  was  also 
drculated  in  the  territory  embraced  within 
tlie  boundaries  of  the  union  high  school  dis- 
trict. Acting  upon  these  two  petitions,  the 
district  boundary  board  on  October  26,  1914, 
ordered  that  an  election  be  held  on  November 
7,  1914,  to  decide  whether  school  district  No. 
25  sbould  be  annexed  to  union  high  school 
district  No.  1.  Before  making  the  order  of 
October  26, 1914,  the  district  boundary  board 
received  a  writing  which  will  be  called  a 
remonstrance.  After  reciting  that  they  had 
signed  the  petition  for  the  annexation  of 
■cbool  district  No.  26  on  account  of  a  mis- 
nnderstanding  of  the  facts  and  praying  "that 
BO  farther  action  be  taken  upon  said  peti- 
tion," the  remonstrance  is  signed  by  8  per- 
aons  who  had  signed  the  petition  which  had 
beea  drculated  in  school  district  No.  25  for 


the  annexation  of  the  territory  to  the  union 
high  school  district  Appended  to  the  re- 
monstrance was  a  writing  which,  after  con- 
flrmlng  the  recitals  in  the  remonstrance  and 
requesting  "that  no  proceedings  be  taken 
compelling  the  Joinder  of  said  school  district 
No.  25  with  said  union  high  school  district 
No.  1,"  was  signed  by  37  persons  who  rep- 
resented themselves  to  be  "legal  voters  of 
school  district  No.  25."  The  remonstrance 
was  overruled  by  the  district  boundary  board 
and  no  attempt  was  made  to  review  Its  deci- 
sion. The  election  was  held  on  November 
7,  1914,  pursuant  to  notice  and  the  order  of 
the  district  boundary  board.  In  the  union 
high  school  district,  29  voted  for  and  2  voted 
against  annexation,  while  In  school  district 
No.  25,  4  votes  were  cast  for  and  16  given 
against  consolidation.  After  canvassing  the 
votes  the  district  boundary  board  declared 
that  school  district  No.  26  and  union  high 
school  district  No.  1  "were  legally  united  for 
high  school  purposes."  The  chairman  of  the 
school  board  of  school  district  No.  25  refused 
to  act  as  a  director  of  the  union  high  school 
district.  Claiming  to  be  the  officers  of  union 
high  school  district  No.  1  and  asserting  that 
school  district  No.  25  is  Included  within  un- 
ion high  school  district  No.  1,  all  the  defend- 
ants except  B.  D.  Chamberlain  levied  a  tax 
on  November  14,  1914,  on  all  the  taxable 
property  within  the  union  high  school  dis- 
trict InclQdlng  district  No.  25.  Afterwards 
on  February  6, 1915,  this  action,  which  is  the 
statutory  substitute  for  the  writ  of  quo  war- 
ranto as  ^ell  as  for  the  proceeding  by  in- 
formation In  the  nature  of  quo  warranto, 
was  commenced  by  the  relators  who  as  legal 
voters  and  taxpayers  of  school  district  No. 
26  demand  that  the  defendants  be  required 
to  show  by  what  authority  they  have  acted, 
and  that  the  pretended  consolidation  of 
school  district  No.  25  with  union  high  school 
district  No.  1  be  dissolved.  The  trial  court 
ruled  that  no  question  could  be  raised  against 
the  validity  of  the  election  which  was  held 
on  August  25th  when  the  five  school  districts 
voted  to  consolidate  for  union  high  school 
purposes,  for  the  reason  that  the  relators 
did  not  reside  in  or  pay  taxes  on  any  prop- 
erty within  any  of  these  five  districts.  The 
court  found  from  the  evidence  that  there 
were  41  legal  voters  qualified  to  vote  at 
school  elections  in  school  district  No.  25,  and 
that  there  were  "11  other  legal  voters  of  the 
state  of  Oregon  who  had  not  th6  property 
qualifications  necessary  to  entitle  them  to 
vote  at  school  elections;"  that  the  name  of 
H.  Henriksen  and  E.  Bourgeois  should  be 
stricken  from  the  petition  which  was  circu- 
lated In  school  district  No.  25,  because  the 
former  was  not  a  legal  voter,  and  the  latter 
neither  signed  nor  authorized  her  name  to  be 
signed  to  the  petition ;  that  the  petition  cir- 
culated In  school  district  No.  25  was  not  sign- 
ed by  one-third  of  the  legal  voters  and  con- 
sequently was  not  sufficient  to  confer  juris-  . 
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diction,  and  that  therefore  school  district 
No.  25  Is  not  a  part  of  the  union  high  school 
district  A  judgment  was  rendered  for  the 
relators  In  conformity  with  the  findings  made 
by  the  court,  and  the  defendants  appealed. 

E.  B.  Seabrook,  of  Portland  (Malarkey. 
Seabrook  ft  Dibble,  of  Portland,  on  the  brleQ, 
for  appellants.  J.  M.  Haddo<^,  of  Portland, 
for  respondents. 

HABBIS,  3.  (after  stating  the  facts  as 
above).  The  relators  allege  that  union  high 
school  district  No.  1  does  not  legally  exlBt 
for  the  reason  that  the  petitions  asked  for 
the  consolidation  of  seven  school  districts 
while  the  election  was  called  to  unite  five 
districts.  The  defendants  say  that  the  re- 
lators cannot  question  the  legality  of  the 
original  organization  of  the  high  school  dis- 
trict because  all  of  the  relators  reside  in 
school  district  No.  26  and  none  of  them  pay 
taxes  on  property  In  any  of  the  five  school 
districts  which  were  united  by  the  original 
organization  of  the  high  school  district.  An 
examination  of  this  phase  of  the  controversy 
between  the  parties  will  not  be  necessary  be- 
cause of  the  conclusions  reached  upon  an- 
other branch  of  the  case,  and  we  shall  there- 
fore assume,  without  deciding,  that  as  a  re- 
sult of  the  election  which  was  held  on  Au- 
gust 25,  1914,  the  five  school  districts,  num- 
bered 35,  39,  41,  43,  and  48,  were  legally  con- 
solidated as  Union  High  School  District 
No.  1. 

The  relators  have  challenged  the  defend- 
ants to  show  any  right  or  authority  for 
treating  school  district  No.  28  as  a  part  of 
union  high  school  district  No.  1 ;  the  defend- 
ants Justify  their  acts  by  alleging  that  school 
district  No.  25  was  legally  annexed  to  the 
high  school  district  by  an  election  which  was 
ordered  and  held  after  the  district  boundary 
board  had  received  a  petition  for  annexation 
from  the  high  school  district  and  a  similar 
petition  from  school  district  No.  25  signed  by 
more  than  one-third  of  the  "30  legal  voters 
qualified  to  vote  at  school  elections  in  said 
district  and  more  than  one-third  of  said 
legal  qualified  voters  of  said  school  district 
No.  26,  to  wit,  14  thereof."  The  relators  reply 
by  saying  that  the  petition  from  school  dis- 
trict No.  25  was  only  signed  by  13  legal  vot- 
ers l>ecause  E.  Bourgeois  neither  signed  nor 
authorized  her  name  to  be  signed  to  the  peti- 
tion and  H,  Uenriksen  was  not  a  legal  voter ; 
and  "that  the  number  of  legal  voters  of  said 
district  is  now  and  was  at  all  times  herein 
referred  to  far  more  than  three  times  the 
number  of  legal  voters  who  signed  said  peti- 
tion." The  defendants  allege  and  the  relators 
deny  that  the  petition  from  school  district 
No.  25  contained  one-third  of  the  legal  voters 
in  that  district  As  a  part  of  their  case  and 
almost  at  the  very  beginning  of  the  trial  the 
defendants  In  order  "to  show  the  number  of 
legal  voters  in  the  district  prima  facie"  of- 
fered, and  the  court  received  in  evidence,  an 


annual  report  for  the  year  ending  the  third 
Monday  in  June,  1914,  prejwred  by  the  derk 
of  school  district  No.  25,  filed  with  the  coun- 
ty school  superintendent  on  July  15,  1914, 
showing  the  "number  of  legal  voters  for 
school  purposes  In  district  at  time  of  making 
this  report"  to  be  30.  The  relators  met  the 
"prima  fade"  case  of  the  defendants  by  of- 
fering parol  evidence  that  H.  Henriksen  was 
not  a  legal  voter,  that  K.  Bourgeois  did  not 
sign  nor  authorize  her  name  to  be  signed  to 
the  petition,  and  that  there  were  41  legal 
voters  in  school  district  No.  25  when  the  pe- 
tition was  filed  with  the  district  boundary 
board.  The  defendants  are  now  arguing  that 
when  the  district  boundary  board  ordered  the 
election,  that  tribunal  necessarily  found  the 
fact  to  be  that  the  petition  was  signed  by  a 
sufficient  number  of  legal  voters ;  that  parol 
evidence  is  not  admissible  in  a  quo  warranto 
IwoceedlAg,  except  where  fraud  is  alleged, 
to  show  the  fact  to  be  that  a  petition  Is  not 
signed  by  a  sufficient  number  of  legal  voters : 
that  while  this  proceeding  may  be  "a  direct 
attack  on  the  record  sustaining  the  organlza- ' 
tlon,  it  is  a  collateral  attack  upon  a  finding 
of  fact"  and  hence  the  fact  found  by  the  dis- 
trict boundary  board  Is  conclusive  here  and 
therefore  parol  evidence  was  not  admissible 
to  impeach  that  finding  unless  it  Is  tainted 
with  fraud. 

[1]  Before  undertaking  to  determine  the 
question  raised  by  the  appellants  it  may  be 
helpful  to  make  some  further  explanation  of 
the  record.  The  petition  from  «chool  district 
No.  26  does  not  recite  that  it  was  signed  by 
one-third  of  the  legal  voters,  and  the  ac- 
companying certificate  of  the  dialrman  and 
clerk  only  certifies  that  the  petition  "con- 
tains the  legal  voters,  at  school  Sections  of 
this  district,  to  the  best  of  my  knowledge 
and  bellet"  The  district  boundary  board  did 
not  make  an  express  finding  that  the  peti- 
tion was  In  fact  signed  by  one-third  of  the 
legal  voters,  nor  is  it  shown  or  even  claimed 
that  the  board  had  any  evidence  of  the  num- 
ber of  legal  voters  except  the  petition  and 
the  remonstrance;  and  those  two  papers 
when  taken  alone  without  further  informa- 
tion warned  the  board  that  the  petition 
might  not  contain  one-third  of  the  legal  vot- 
ers, and  consequently  In  the  language  of 
State  V.  Woods,  238  Mo.  867,  185  S.  W.  982, 
an  order  calling  an  election  would  be  "void 
for  legal  fraud  and  lack  of  jurisdiction,"  if 
the  board  had  no  information  concerning  the 
number  of  legal  voters  except  the  statements 
found  in  the  petition  and  remonstrance  and 
later  developments  revealed  that  the  petl-' 
tlon  did  not  contain  the  names  of  one-third  of 
the  legal  voters. 

[2]  The  writ  of  quo  warranto  and  infor- 
mation in  the  nature  of  quo  warranto  have' 
been  abolished  by  statute,  and  yet  only  the' 
forms  have  been  done  away  with  because  the 
remedies  which  were  obtainable  under  those' 
forms  are  fitlll  available  by  an  action  at  law' 
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which  Is'  prosecnted  in  the  mode  prescribed 
by  leglslatlre  enactment  Section  363,  Ij.  O. 
It. ;  State  ex  reL  v.  Cook,  39  Or.  377,  65  Pac. 
8d;  In  re  State  v.  MilUs,  61  Or.  245,  UO 
Pac.  763.  Antbori^  tor  the  maintenance  of 
this  action  Is  tonnd  In  section  366,  L.  O.  L., 
where  it  is  provided  that  an  action  at  law 
may  be  maintained  in  the  name  of  the  state: 

"1.  When  any  person  shall  usurp,  Intrude  in- 
to, or  unlawfully  bold,  or  exercise  cmy  public 
office,  civil  or  mUitary,  or  any  francbiae  within 
this  state,  or  any  oflSce  in  a  corporation  either 
public  or  private,  created  or  formed  by  or  un- 
der the  autbori^  of  this  state.  *  *  *  8. 
When  any  association  or  number  of  persons 
act  within  this  state,  as  a  corporation,  without 
beins  duly  incorporated." 

[3]  The  defendants  are  asserting  that 
school  district  No.  25  Is  a  part  of  the  nnion 
high  school  district  and  before  they  can 
successfully  meet  the  attack  made  by  the 
complaint  in  this  action  they  must  allege  all 
the  facts  necessaiy  to  show  that  school  dis- 
trict No.  25  was  legally  annexed  to  the  union 
high  school  district.  32  0yc.l463;  High's  Bx- 
tra.  Leg.  Rem.  (8d  Bd.)  1 712.  And  the  burden 
of  proof  rests  upon  the  defendants  to  show  that 
tile  two  districts  were  legally  omsolldated. 
State  ex  rel.  ▼.  Port  of  Tillamook,  62  Or. 
332.  336, 124  Pac.  637,  Ann.  Cas.  1914C,  483 ; 
People  T.  Karr,  244  III.  374,  91  N.  E.  485; 
People  ▼.  Baldridge,  267  111.  190,  108  N.  E. 
49;  People  v.  McDonald,  264  III.  514,  106i 
N.  R  501,  Ann.  Cas.  1915C,  31, 10  Ency.  of  Ev. 
454. 

[4,  {]  The  election  was  void  and  the  at- 
tempted annexation  comes  to  naught  unless 
the  petttlcm  from  school  district  No.  25  was 
signed  by  "not  less  than  one-third  of  the  legal 
voters."  Section  4194,  L.  O.  L.  The  petition 
is  Jurisdlctlomal  and  unless  it  Is  signed  by 
"not  less  than  one-third  of  the  legal  voters" 
It  Is  in  legal  contemplation  no  petition  at  all, 
and  consequently  an  order  calling  an  election 
on  a  petition  which  does  not  contain  the  re- 
quired number  of  signers  is  like  an  order 
calling  an  election  without  any  petition.  The 
api>ellant8  argue,  however,  that  the  petition 
and  the  order  for  the  election  of  themselves 
prove  the  sufficiency  of  the  former  because 
the  latter  necessarily  implies  that  the  board 
found  the  fact  to  be  that  the  petition  was 
'Signed  by  the  required  number  of  legal  vot- 
ers ;  and  that  while  a  quo  warranto  proceed- 
ing is  a  direct  assault  on  whatever  may  be 
written  In  the  record  it  is  nevertheless  a 
collateral  attack  on  the  finding  of  fact  which 
is  implied  from  the  order  for  the  election. 
It  is  true  that  when  the  legality  of  a  8ul>- 
sequent  act  depends  upon  the  doing  of  a 
prior  act  proof  of  the  performance  of  the  sub- 
sequent act  may  carry  w^ith  it,  until  the 
contrary  is  shown,  the  presumption  that  the 
prior  act  was  correctly  done.  State  v.  Port 
of  Tillamook,  62  Or.  832,  339,  124  Pac.  637; 
Ann.  Cas.  1914C,  483;  Anderson  r.  Stayton 
State  Bank,  159  Pac  1033,  decided  September 
12,  1916;  Brownell  v.  Palmer,  22  Conn.  107; 
■9  Ency.  of  Ev.  953.   But  this  rule  of  presump- 


tion Is  not  necetearDy'  eonclustve  and  does 
not  always  bar  the  doors  to  truth  when  the 
truth  is  different  from  the  presumption,  for 
as  was  said  in  Knox  County  v.  Ninth  Nation- 
al Bank,  147  tJ.  S.  91,  18  Sup.  Ct  267,  87 
L.  Ed.  03: 

"There  is  a  marked  difference  between  an 
omission  to  prove  one  step  in  a  prescribed  course 
of  proceeding,  and  evidence  that  sucb  step  was 
not  taken." 

[6]  This  action  was  commenced  for  the  ex- 
press purpose  of  showing  that  school  district 
No.  25  was  not  legally  annexed,  and  the  sin- 
gle result  sought  to  be  -accomplished  is  the 
annulment  of  an  order  without  which  the  an- 
nexation is  void,  and  therefore  a  direct  at- 
tack is  being  made  upon  the  order.  Morrill 
V.  Morrill,  20  Or.  96,  101,  26  Pac.  362, 11  L.  B. 
A.  155,  23  Am.  St.  Rep.  95.  Actions  involv- 
ing questions  like  the  one  presented  here 
have  been  referred  to  or  treated  by  this  court 
as  direct  attacks.  State  v.  Port  of  Tilla- 
mook, 02  Or.  332,  337, 124  Pac.  637,  Ann.  Cas. 
1914C,  483;  Splonskofsky  v.  Minto,  62  Or. 
560,  571,  126  Pac.  15;  Bonnet  Trust  Co.  y. 
Sengstacken,  68  Or.  333,  362,  118  Pac.  863; 
School  Dist.  V.  School  Dist,  34  Or.  97,  99, 
55  Pac  9S.  See,  also,  Tyree  v.  Crystal  Dist. 
Imp.  Co.,  64  Or.  251,  126  Pac.  605.  The  same 
result  has  been  reached  in  other  Jurisdictions. 
People  V.  Barber,  265  lU.  3M,  106  N.  B.  798; 
People  V.  Peoria,  166  lU.  517,  46  N.  E.  1075; 
People  V.  McDonald,  264  lU.  614,  106  N.  B. 
601,  Ann.  Cas.  1916C,  81;  State  v.  Woods, 
233  Mo.  357,  135  S.  W.  932.  Since  this  ac- 
tion is  a  direct  attack  upon  the  right  to 
make  the  order,  those  who  prosecute  the  at- 
tack can  show  that  Jurisdiction  never  at- 
tached, and  for  the  purpose  of  showing  the 
truth  may  offer  evidence  dehors  the  record. 
People  V.  McDonald,  264  IlL  514,  106  N.  E. 
501,  Ann.  Cas.  1915C,  31 ;  People  v.  Stratton, 
33  Colo.  464,  81  Pac  245;  Kamp  v.  People, 
141  Hi.  0,  80  N.  B.  680,  33  Am.  St.  Rep.  270; 
State  V.  Chuk,  75  Neb.  620,  106  N.  W.  971; 
Territory  v.  Armstrong,  6  Dak.  226,  50  N. 
W.  832;  State  v.  Independent  School  Dist 
of  Carbondale,  29  Iowa,  264,  32  Cyc  1461; 
2  SpeUlng  on  InJ.  (2d  Ed.)  {  1800. 

The  district  boundary  board  is  not  a  court 
of  record,  but  at  the  most  it  is  only  an  in- 
ferior tribunal  with  special  and  limited  pow- 
ers; the  statute  which  prescribes  the  proce- 
dure for  annexing  territory  to  a  union  high 
school  district  does  not  expressly  proviie  for 
a  hearing  on  the  petition  and  makes  no  men- 
tion of  an  appeal  from  an  order  for  an  elec- 
tion, so  that  there  is  no  room  to  claim  that 
another  adequate  remedy  besides  quo  war- 
ranto is  availalde;  and  the  attadt  made 
here  strikes  at  the  right  of  the  board  to  act 
at  all  and  not  at  the  correctness  or  wisdom 
of  a  decision  which  the  board  has  made 
after  Jurisdiction  la  indubitably  conferred. 
These  features  readily  distinguish  the  instant 
case  from  authorities  relied  upon  by  defend- 
ants like  State  v.  Briggs,  45  Or.  366,  77  Pac. 
750,  78  Pac  361.  2  Ann.  Cas.  424;   State  t. 
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Port  of  Bay  City,  64  Or.  189,  129  Pac.  496; 
Stettler  v.  O'Hara,  69  Or.  519,  139  Pac.  743, 
Ann.  Cas.  1916A,  217;  LonisTllle  Cio.  v.  Gar- 
rett, 231  U.  S.  298,  34  Sup.  Ct  48,  68  L.  Ed. 
229;  State  t.  Honser,  122  Wia.  534,  100  N. 
W.  964;  Chicago  Co.  v.  Babcock,  204  U.  S. 
685,  27  Snp.  a.  826,  61  L.  Ed.  636;  Rate 
Cases,  234  U.  S.  476,  84  Snp.  Ct.  986,  68  L. 
Ed.  1408;  Bridge  Co.  v.  U.  S.,  216  U.  S.  177, 
30  Sup.  Ct  856.  64  L.  Ed.  435;  Howell  v. 
Howell,  161  N.  C.  675,  66  S.  E.  571 ;  People 
V.  Walte,  213  111.  421,  72  N.  B.  1087.  See, 
also,  Gill  T.  Commissioners,  160  N.  O.  176, 
76  S.  E.  203,  43  L.  R.  A.  (N.  S.)  293,  for  an 
explanation  of  Howell  t.  Howell,  supra,  and 
32  Cyc.  1425,  for  a  statement  of  the  holding 
In  People  t.  Walte,  supra.  Quite  a  different 
question  is  presented  when  an  assault  is 
made  upon  an  order  or  Judgment  or  a  conrt 
of  record,  or  where  another  complete  remedy 
is  available,  or  when  the  attack  Is'  against 
the  wisdom  of  a  finding  made  by  an  officer  or 
tribunal  after  jurisdiction  has  actually  at- 
tached. Here  the  complainants  strike  di- 
rectly against  the  right  to  make  the  order 
claiming  that  jurisdiction  was  never  con- 
ferred; and  they  can  go  behind  the  record 
and  show  the  truth.  The  judgment  is  af- 
firmed. 

MOORE,  C.  X,  and  BENSON  and  BUR- 
NBTT,  JJ.,  concur. 


LANE  ▼.  BALL  et  aL 
(Supreme  Ciourt  of  Oregon.     Oct  10,  1916.) 

1.  Limitation  of  AonoRS®=>55(l>— Accbuai, 
OF  Right  of  Action— Falsk  Imfbisonuknt. 

The  statute  of  limitation  against  the  right 

to  redress  for  false  impriBonment  began  to  run 

on  the  date  of  an  order  for  plainttfTs  discharge. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 

Actions,  Cent  Dig.  g  200 ;   Dec.  Dig.  «s>56(l).] 

2.  Limitation  or  Actions  «s>118(2)— What 
CoNSTinrTES— Commencement  of  Action— 
Statutes. 

Under  L.  O.  L.  }  8,  providing  that  an  ac- 
tion for  false  imprisonment  must  be  commenced 
within  two  years,  and  section  15,  providing 
that  an  attempt  to  comipence  an  acoon  shall 
be  deemed  equivalent  to  the  commencement 
thereof,  when  complaint  is  filed  and  summons 
delivered,  with  the  intent  that  it  shall  be  ac- 
tually served,  to  the  sheriff  or  other  officer  of 
the  county,  an  action  for  false  imprisonment 
was  commenced  where  a  complaint  was  filed 
and  summons  for  several  defendants,  but  only 
one  copy  of  the  complaint  was  delivered  to  .tiie 
sheriff. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Oat  Dig.  I  628;  Dec.  Dig.  iS=9 
118(2).J 

3.  False  Imprisonment  *=98  —  Malicious 

PKOSEODTION   DiBTINOUISHXn— Plbadino  — 

Complaint. 
Where  a  complaint  charged  that  defendants 
caused  plaintiff's  imprisonment  under  an  execu- 
tion order  unlawfully  issued  by  defendant  clerk 
of  court  without  authority,  directing  the  sheriff 
to  arrest  and  imprison  him,  the  gist  of  the 
action  is  false  imprisonment  and  not  malicious 
prosecution,  since  an  action  for  false  imprison- 
ment may  be  maintained  where  the  imprison- 


ment ia  without  legal  authority;  bat  where 
there  is  a  valid,  or  apparaitly  valid,  power  to 
arrest,  the  remedy  is  by  action  for  malicious 
prosecution. 

[Ed.   Note.— For  other  cases,  see  False  Im- 
prisonment Cent.  Dig.  {  2;  Dec.  Dig.  4=93.] 

4.  False  Impbisonment  4=»20(1)— Pleading 
— Complaint — S  ufficiency. 

A  complaint  for  false  imprisonmoit,  which 
alleged  thnt  defendants  caused  plaintiff  to  be 
imprisoned  under  an  execution  order  issued  by 
defendant  clerk  of  court  without  legal  authority, 
directing  the  sheriff  to  arrest  and  imprison  him, 
was  sufficient,  although  it  did  not  aver  want  of 
probable  cause. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
Ijnsonment  Cent  Dig.  H  86-88 ;   Dec.  Dig.  <&=» 

5.  Pbocess  €=»66— Summons— Sekvice— Stat- 
ute. 

Under  L.  O.  Ia  J  66,  subd.  6,  providing  that 
the  summons  shall  be  served  by  delivering  a 
cony  thereof  with  a  copy  of  the  complaint  to 
defendant  personally,  where  summons  in  due 
form  was  served  on  joint  defendants  in  a  law 
action,  but  the  sheriff  delivered  a  copy  of  com- 
plaint to  only  one  defendant  no  jurisdiction  of 
the  persons  of  the  other  defendants  was  secured 
by  such  attempted  service. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  53 ;   Dec.  Dig.  «=i966.] 

6.  Judgment  <S=>490(2)— VAUoivr  —  Dbixot 
IN  Summons. 

A  defect  in  the  form  or  matter  of  a  sum- 
mons not  absolutely  destructive  of  its  validity, 
although  material  and  sufficient  to  cause  a  re- 
versal of  the  judgment,  does  not  deprive  the 
court  of  jurisdiction,  and  therefore  does  not  ex- 
pose the  judgment  to  collateral  impeachment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  927;    Dec.  Dig.  «=s>490(2).] 

7.  Process  €=>158— Quabiiing — Obound. 

As  the  power  of  a  conrt  to  quaah  a  sum- 
mons must  rest  upon  the  assumption  that  it  ia 
void,  and  authority  to  set  aside  attempted  serv- 
ice of  summons  is  upon  the  theory  that  the  ex- 
hibition of  original  or  delivery  of  certified  copy 
was  ineffectual  because  of  failure  to  comply 
with  the  statute  regulating  the  service,  a  defect 
in  the  return  of  a  summons  is  not  reached  by  a 
motion  to  quash,  but  must  be  assailed  by  an 
application  to  set  aside  the  service. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  gg  218-220;    Dec.  Dig.  <3=3l68.] 

8.  TOBTB   ®=>22— PLKADUfO— JOINDBB   OF  Db- 

FKNOANTB. 

In  an  action  for  false  imprisoDment  against 
several  defendants,  plaintiff  had  an  election  to 
proceed  against  any  or  all  of  them,  as  one  joint 
wrongdoer  cannot  complain  that  others,  equally 
guilty,  are  not  united  with  him. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  gg  29,  81;   Dec.  Dig.  <3=>22.] 

9.  Dismissal  and  Nonsuit  €=>26— Joint  De- 
fendants—Right  TO  Dismiss. 

In  an  action  for  false  imprisonment  against 
several  defendants,  plaintiff  could  have  dis- 
missed his  action  as  to  some  of  the  defendants 
without  affecting  the  merits  of  the  cause  as  to 
the  others. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  gg  46,  48-69;  Dec.  Dig. 
iS=s>26.] 

10.  Pbocess   «=»162— Summons— Sufficixnct 
OF  Sebvicx. 

In  an  action  for  false  imprisonment  against 
several  defendants,  where  summons  in  due  form 
was  served  on  each,  but  a  copy  of  the  complaint 
was  served  on  only  one,  the  service  on  this 
defendant  was  not  rendered  void  in  conseqncDce 
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of  the  dlrectloii  eiven  the  sheriff  to  deUver  a 
cop;  of  the  complBint  to  him  only. 

[Ed.  Mote.— For  other  cases,  see  Process,  Ceot 
Dig.  i  206;   Dec.  Dig.  «»162.] 

11.  LnuTATioR  or  AcnoNS  <8=>119(8>— Stat- 
utes —  CONSTBUCnON  —  COMUENCKUBNT  OV 

Action. 
L.  O.  L.  S  14,  providing  that  an  action  shall 
be  deemed  commenced  as  to  each  defendant 
when  the  complaint  ia  filed  and  the  summons 
served  on  him,  or  on  a  codefendant  who  is  a 
joint  contractor,  "or  otherwise  united  in  inter- 
est with  him,"  means  a  defendant  in  an  action 
•rising  out  of  a  joint  contract,  and  an  action 
for  false  imprisonment  against  joint  defendants 
was  not  deemed  commenced  against  defendants 
who  were  only  served  with  summons  by  proper 
service  of  summons  and  copy  of  com^aint  on 
one  defendant. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {(  631,  534;  Dec.  Dig. 
«=119(3).i 

12.  Pbocebs  «is>4B  —  axntuoTUB  —  Rioht  t6 
Sebvb  Additionai.  SmcHoifs— Statdts. 

Under  Ia  O.  Ii.  g  60,  providing  that  when- 
ever it  shall  appear  from  the  return  of  the 
sheriff,  etc.,  that  defendant  is  not  found,  plain- 
tiff may  deliver  another  summons  to  be  served 
or  may  proceed  by  publication  at  his  election, 
when  construed  with  section  06,  subd.  2,  provid- 
ing for  service  by  publication  upon  afiSdavlt  in 
cases  there  specified,  and  section  57,  which  pro- 
vides that  when  publication  has  been  ordered, 
personal  aerviee  outside  of  the  state  shall  be 
equivalent  to  publication  and  deposit  in  the 
post  office,  in  an  action  against  joint  defend- 
ants, where  plaintiff  failed  to  have  copies  of  the 
complaint  served  upon  defendants  except  one, 
be  had  the  right,  at  any  time  before  the  statute 
of  limitations  had  run,  to  issue  another  sum- 
mons without  a  return  of  "not  found,"  and 
cause  It  and  certified  copies  of  the  complaint  to 
be  served  upon  the  parties  as  to  whom  prior  at- 
tempted service  was  ineffectual 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  §i  42-45;  Dec.  Dig.  «s>45.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomali  County  ;  C.  U.  Gantenbeln,  Judge. 

Action  by  Adolpbus  Lane  against  W.  F. 
Ball  and  otbers.  Judgment  for  defendants, 
and  plaintur  appeals.  Reversed  and  re- 
manded. 

The  complaint  In  this  action  was  filed  Feb- 
ruary 23,  1916,  and  alleges,  in  effect,  that 
tbe  defendants  E.  E.  Farrington,  G.  H.  Far- 
rington,  and  O.  M.  White  are,  and  at  all 
tbe  times  stated  were,  attorneys  at  law  and 
engaged  In  the  practice  of  tbelr  profession  at 
Portland,  Or.,  and  are  financially  interest- 
ed in  a  Judgment  wblcb  tbey  secured  In  the 
circuit  court  of  tbe  state  of  Oregon  for 
Multnomab  county  in  favor  of  tbe  defendant 
W.  F.  Ball  and  against  the  plalntlif,  Adolpbus 
Lane ;  that  the  defendant  John  B.  Coffey  Is 
the  county  clerk  of  that  county  and  ez  oflldo 
clerk  of  tbat  court;  "tbat  on  or  about  tbe 
15tb  day  of  February,  191S,  tbe  said  defend- 
ants, E.  E.  Farrington,  O.  H.  Farrington,  O. 
M.  White,  and  W.  F.  Ball,  acting  jointly  and 
illegally  and  for  tbe  wrongful  and  unlawful 
purpose  of  extorting  money  from  this  plain- 
tiff and  unlawfully  compelling  plaintiff,  by 


and  tbrougb  wrongful  and  unlawful  means 
and  methods,  to  pay  over  money  to  said  de- 
fendant Ball  and  bis  said  attorneys,  and 
without  any  order  or  leave  of  the  above  court, 
or  judge  thereof.  In  tbe  prepilses,  did  wrong- 
fully, unlawfully,  and  maliciously  solicit,  pro- 
cure, and  Induce  tbe  said  defendant  John  B. 
Coffey,  then  being  and  acting  as  clerk  of 
tbe  said  circuit  court  as  aforesaid,  unlaw- 
fully to  Issue  a  warrant  for  the  arrest  and 
Imprisonment  of  the  above  plaintiff,  and  that 
the  said  John  B.  Coffey,  as  clerk  of  the  above 
circuit  court  as  aforesaid,  unlawfully  acting 
under  and  upon  tbe  solicitations,  Induce- 
ments, and  advice  of  bis  codefendants,  and  In 
furtherance  of  tbe  aforesaid  unlawful  pur- 
poses of  his  codefendants,  did,  on  the  15th 
day  of  February,  1913,  unlawfully  and  in  vio- 
lation of  tbe  statutes  of  the  state  of  Oregon, 
and  without  any  leave  or  order  of  tbe  aboTe 
court  or  any  judge  thereof  so  to  do,  and  In 
violation  of  plaintiff's  rights  In  the  premises, 
issue  an  execution  order,  directing  the  sheriff 
of  Multnomah  county.  Or.,  to  arrest  and  Im- 
prison tbe  above  plaintiff,  Adolpbus  Lane,  In 
tbe  county  joU  of  Multnomah  county.  Or., 
untU  he  should  pay  certain  sums  of  money, 
tben  claimed  to  be  due  to  defendant  W.  F. 
Bali  and  his  said  attorneys,  upon  a  i  certain 
judgment  of  the  above  court,  or  be  otherwise 
discharged" ;  that  Coffey  wrongfully  and  un- 
lawfully caused  such  execution  forthwith  ta 
be  delivered  to  such  sheriff,  who  pursuant 
thereto  arrested  tbe  plaintiff  February  16, 
1913,  and  committed  him  to  tbe  jail  of  that 
county,  where  be  remained  until  March  24, 
1913,  when  be  was  discharged  by  order  of 
such  court,  which  held  that  tbe  writ  under 
wblcb  be  was  apprehended  and  Imprisondd 
was  Illegal  and  void,  and  issued  without  au- 
thority of  law,  and  thereupon  canceled  such 
warrant,  from  which  judgment  no  appeal  was 
taken,  and  the  order  has  become  final ;  that 
statements  concerning  the  i^alntlff's  arrest 
and  Imprisonment  were  published  in  the 
press,  and  became  generally  known  to,  and 
were  discussed  by,  his  friends  and  acquaint- 
ances, thereby  injuring  bis  credit,  reputa- 
tion, and  social  and  business  standing,  caus- 
ing mental  strain  and  anguish,  to  bis  damag- 
es in  tbe  sum  of  $10,000,  for  which  judgment 
was  demanded.  Tbe  day  the  complaint  was 
filed,  a  summons  regular  In  form  was  Issued 
and  delivered  to  the  sheriff  of  that  county, 
having  noted  thereon  the  following  direction, 
addressed  to  such  officer  and  subscribed  by 
plaintiff's  counsel,  as  sanctioned  In 'suits  in 
equity.  L.  O.  L.  g  398.  Omitting  the  address 
and  signature,  tbe  direction  reads: 

"You  will  please  serve  a  copy  of  summons 
upon  all  defendants  herein,  and  only  one  copy 
of  complaint,  which  is  to  be  served  upon  de- 
fendant C.  M.  White." 

Tbe  return  of  the  sheriff  shows  tbat  he 
served  tUe  summons  within  tbat  state  and 
county  by  personally  delivering  a  certified 
copy  thereof  to  each  of  tbe  defendants,  nam- 
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lug  them,  and  that  at  the  same  time  and 
place  and  In  the  same  manner  he  also  de- 
livered to  White  a  certified  copy  of  the  com- 
plaint. Ball,  E.  E.  Farrlngton,  C.  H.  Far- 
rlngton  and  Coffey,  Jointly  appearing  spe- 
cially on  March  5,  1915,  moved  to  quash  the 
summons  and  the  attempted  service  thereot 
as  to  them,  on  the  ground  that  no  copy  of  the 
complaint  had  been  delivered  to  either. 
•White  at  the  same  time,  alone  appearing  spe- 
cially, moved  to  quash  the  summons  and  the 
service  thereof  as  to  him,  for  that  only  one 
oopy  of  the  complaint  was  served.  A  second 
summons  was  Issued  March  9,  1915,  and 
served  the  next  day  upon  Ball,  the  two  Far- 
rlngtons,  and  Coffey,  to  each  of  whom  was 
delivered  a  certified  copy  of  the  complaint 
The  court  on  March  15,  1916,  sustained  the 
motions  referred  to,  and  quashed  the  first 
summons  and  the  service  thereof  as  to  each 
of  the  defendants.  Thereupon  a  third  sum- 
mons was  Issued  and  served  March  15,  1915, 
upon  White,  to  whom  was  also  delivered  a 
certified  copy  of  the  complaint.  All  the  de- 
fendants except  White,  Jointly  appearing 
specially  March  19,  1916,  moved  to  quash 
the  second  summons,  attempted  to  be  served 
upon  them,  for  that  the  return  of  the  first 
summons  did  not  state  that  they  were,  or 
either  of  them  was,  not  found,  and  that  when 
the  second  summons  was  Issued  there  was 
then  pending  In  such  court,  and  undeter- 
mined, motions  to  quash  the  first  summons 
end  the  service  thereof.  Ti^lte,  on  March 
26,  1915,  alone  appearing,  specially  moved 
to  quash  the  third  summons  and  the  service 
thereof  on  substantially  the  same  grounds  as 
last  stated.  The  court  on  March  29,  1915, 
loashed  the  second  and  third  summons  and 
(he  service  thereof,  and  at  the  same  time 
made  an  order,  permitting  the  issuance  of 
another  summons.  Pursuant  to  such  au- 
thorization a  fourth  summons  was  issued 
March  30,  1915,  and  served  the  same  day 
upon  each  of  the  defendants,  to  whom  was 
also  delivered  a  certified  copy  of  the  com- 
plaint. On  April  9,  1915,  Ball  and  Coffey 
separately,  and  the  other  defendants  Jointly, 
demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  action 
bad  not  been  commenced  within  the  time 
limited  therefor.  Each  of  these  demurrers 
was  sustained  April  12,  1915.  The  plaintiff's 
counsel  on  the  6th  of  the  next  month  moved 
to  vacate  all  the  previous  rulings  made  in  this 
cause,  and  for  an  order  directing  each  of  the 
defendants  to  file  an  answer  to  the  complaint 
Tills  motion  was  denied  May  24,  1916,  the 
order  reciting  the  overruling  of  the  demur- 
rers, "and  that  plaintiff  has  failed  to  further 
plead  in  this  action,"  and  concluding  as  fol- 
lows: 

"Now,  therefore,  it  is  coasidered  and  adjudged 
by  the  court  that  defendants  go  hence  without 
day,  and  recover  of  the  plaintiff  their  costs  and 
disbursements  herein  expended,  taxed  at  $13.65." 

From  this  Judgment  the  plaintiff  appeaU. 


Allan  B.  Joy,  of  Portland  (Logan  &  Smith, 
of  Portland,  on  the  brief),  for  appellant.  C 
M.  White,  of  Portland,  for  respondents. 

MOOBB,  C.  J.  (after  stating  the  facts 
as  above).  [1 ,  2]  It  will  be  remembered  the 
complaint  charges  that  the  defendants,  act- 
ing Jointly  and  Illegally  and  for  the  wrong- 
ful and  unlawful  purpose  of  extorting  mon- 
ey from  the  plaintiff  by  wrongful  means, 
caused  an  execution  to  be  Issued,  directing 
the  sheriff  to  arrest  and  imprison  the  plain- 
tiff in  the  county  Jail  until  he  should  pay 
Ball  and  his  attorneys,  defendants  herein, 
the  sum  due  on  the  Judgment,  and  tliat  pur- 
suant to  such  writ  the  plaintiff  was  arrest- 
ed February  16, 1913,  and  so  imprisoned  until 
the  24th  of  the  next  month,  when  he  was  dis- 
charged by  order  of  the  circuit  court  of  Mult- 
nomah county,  Or.,  which  Judgment  had  be- 
come final.  The  initiatory  pleading,  however, 
does  not  aver  a  want  of  probable  cause. 
The  plaintiff  could  not  maintain  an  action 
for  false  imprisonment  until  he  was  discharg- 
ed from  the  alleged  illegal  restraint,  and  an 
order  to  that  effect  having  been  made  March 
24,  1913,  the  statute  of  limitations  began  to 
run  on  that  date  against  his  right  to  redress 
for  the  injury  of  which  he  complains.  This 
being  so,  it  becomes  important  to  consider 
some  clauses  of  the  statute  regulating  the 
proceedings  in  a  case  of  this  kind.  "An  ac- 
tion for  assault,  battery,  false  imprisonment, 
for  criminal  conversation,  or  for  any  injury 
to  the  person  or  rights  of  another,  not  aris- 
ing on  contract,"  must. be  commenced  within 
two  years  from  the  time  the  cause  arose. 
Lh  O.  L.  I  8.  "An  attempt  to  commence  an 
action  shall  be  deemed  equivalent  to  the  com- 
mencement thereof,  within  the  meaning  of . 
this  title,  when  the  complaint  is  filed,  and 
the  summons  delivered,  with  the  Intent  that 
it  shall  be  actually  served,  to  the  sheriff  or 
other  officer  of  the  county,  in  which  the  de- 
fendants or  one  of  them  usually  or  last  re- 
sided." Id.  i  16.  It  wiU  be  kept  in  mind 
that  the  complaint  herein  was  filed  February 
23,  1915,  on  which  day  the  summons  was 
undertaken  to  be  served.  Two  years,  there- 
fore, had  not  elapsed  when  this  action  was 
commenced. 

[3]  Though  the  demurrers  Interposed  as- 
sign two  grounds,  such  written  objections 
to  the  initiatory  pleading  were  evidently  up- 
held on  the  assumption  that  the  complaint 
did  not  state  facts  sofflcient  to  constitute  a 
cause  of  action,  for  the  order,  dismissing  the 
action,  stated  that  after  the  demurrers  were 
sustained,  the  plaintiff  failed  further  to 
plead.  The  primary  Inquiry,  therefore,  is 
whether  or  not  the  complaint  is  aofflclent 
when  its  averments  are  directly  challenged 
at  the  proper  time  and  in  a  formal  manner. 
If  the  gravamen  of  the  action  Is  malicious 
prosecution,  it  is  quite  probable  the  complaint 
is  insufllclent  for  in  an  action  of  that  kind 
the  averment  of  a  want  of  probable  cause, 
in  respect  to  the  alleged   Illegal  restraint, 
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seems  to  be  eesentlaL  "In  acttona  for  ma- 
Udoua  prosecntian  the  real  controrersy," 
says  a  text-writer,  "Is  generally  upon  the 
question  of  probable  cause,  tbe  want  of  which 
is  a  vital  and  indispensable  element  in  the 
plaintiff's  case,  and  as  to  which  the  burden 
of  proof  Is  upon  him."  Newell,  Mai.  Pros. 
267.  In  another  danse  of  this  work  It  is 
said: 

"To  support  this  action  it  must  be  alleged: 
(1)  That  a  prosecution  was  commenced  against 
°tfae  plaintiff;  (2)  that  it  was  instituted  or  in- 
stigated by  the  defendant ;  (3)  that  it  was  ma- 
licious ;  (4)  that  it  was  without  probable  cause ; 
and  (6)  that  it  baa  been  legally  and  finally 
terminated  in  the  plaintifTs  favor."    Id.  387. 

This  author  in  another, section  observes: 
"An  action  to  recover  the  damages  sustained 
by  reason  of  the  abuse  of  legal  process  differs 
materially  ffom  actions  for  malicious  prosecu- 
tion and  false  imprisonment,  both  in  matter  of 
pleading  and  proof.  •  •  •  And  it  is  not  nec- 
essary, that  actual  malice  should  be  alleged  in 
terms  or  explicitly  proved ;  and  the  action  may 
be  maintained  against  any  one  who  wrongfully 
sues,  arrests  and  imprisons  a  par^  for  a  wrong- 
ful or  fictitious  claim,  without  allei^g  or  prov- 
ing a  want  of  probable  cause."    Id.  M)4. 

In  Roberts  v.  Thomas,  135  Ky.  63,  121  S. 
W.  961,  21  Ann.  Cas.  456,  457,  It  is  said: 

"There  is  a  well-marked  distinction  between 
an  action  for  false  imprisonment  and  an  ac- 
tion for  malicious  prosecution.  An_  action  for 
false  imprisonment  may  be  maintained  wbere 
the  imprisonment  is  without  legal  authority. 
But  where  there  is  a  valid,  or  apparently  valid, 
power  to  arrest,  the  remedy  is  by  an  action  for 
malicious  prosecution." 

In  Southern  Ry.  r.  Shirley,  121  Ky.  863,  90 
S.  W.  597,  12  Ann.  Cas.  83,  it  was  determin- 
ed that  In  an  action  for  false  Imprisonment 
it  was  imnecessary  to  allege  or  prove  that 
tbe  Imprisonment  complained  of  was  without 
probable  cause.  See  tbe  exhaustive  notes 
to  this  case  ui>on  that  subject 

In  Wood  V.  Graves,  144  Mass.  365,  367,  11 
N.  E.  567,  576  (58  Am.  Bep.  95)  It  was  rul- 
ed that  an  action  for  false  imprisonment 
would  lie  for  tbe  misuse  or  abuse  of  legal 
process  after  it  had  issued,  beyond  the  mere 
fact  of  arrest  and  detentioa  In  deciding 
that  case  it  Is  said : 

"Perhaps  the  most  frequent  form  of  such 
abuse  is  hy  working  upon  the  fears  of  the  per- 
son under  arrest  for  the  purpose  of  extorting 
money  or  other  propertjr,  or  of  compelling  him 
to  sign  some  paper,  to  give  up  some  claim,  or  to 
do  some  other  act,  in  accordance  with  the  wishes 
of  those  who  have  control  of  the  prosecution." 

Tested  by  this  rule,  an  examination  of  the 
paragraph  of  the  complaint  hereinbefore 
quoted  will  show  that  the  gist  of  the  action 
Is  false  Imprisonment,  and  not  malicious 
prosecution.  In  an  action  to  recover  dam- 
ages for  tbe  malicious  abuse  of  process,  it  Is 
unnecessary  to  allege  that  the  means  employ- 
ed to  apprehend  and  Incarcerate  the  plain- 
tiff was  sued  out  without  probable  cause. 
13  Ency.  PI.  &  Pr.  442. 

[4]  A  different  announcemmt,  taoweirer, 
was  made  In  Ruble  y.  Coyote-  O.  ft  S.  M.  Co., 
10  Or.  89,  and  reiterated  In  Mitchell  v.  Sflver 
Lake  Lodge,  29  Or.  294,  46  Pac..7B8.    The 


doetrlfle  so  proclaimed  Is  not  In  harmony 
with  tbe  current  authority,  and  may  have  in- 
duced the  decision  herein  on  tbe  demurrers. 
But  however  this  may  be.  Justice  demands  a 
correct  rule  should  be  established,  when  no 
prcfierty  right  has  accrued  while  relying  up- 
on the  erroneous  decision.  We  conclude, 
therefore,  that  the  complaint  is  sufficient,  and 
that  the  demurrers  to  that  pleading  were  Im- 
properly sustained. 

[6]  This  deduction  necessitates  a  consider- 
ation of  the  efficacy  of  the  summons  original- 
ly Issued  herein  and  tbe  validity  of  the  serv- 
ice thereof.  The  statute  prescribing  the 
means  of  securing  Jurisdiction  of  the  person 
of  a  defendant  provides: 

"The  summons  shall  contain  the  name  of  the 
conrt  in  which  the  ccnnplaint  is  filed,  the  names 
of  the  parties  to  the  action,  and  the  title  there- 
of. It  shall  be  subscribed  by  the  plaintiff,  or 
his  attorney,  and  directed  to  the  defendant,  and 
shall  require  him  to  appear  and  answer  the  com- 
plaint, as  in  this  section  provided,  or  judgment 
for  want  thereof  will  be  taken  against  him." 
L.  O.  L.  f  62. 

"There  shall  also  be  inserted  in  the  summons 
a  notice,  in  substance  as  follows:  1.  In  any 
action  for  the  recovery  of  money  or  damages 
only,  that  the  plaintiff  will  take  judgment  for 
the  sum  specified  therein,  if  tbe  defendant  fail 
to  answer  the  complaint."    Id.  (  53. 

"The  summons  shall  be  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found,  or 
by  his  depnty,  or  by  a  person  specially  appoint- 
ed bv  him,  or  by  the  court  or  judge  thereof,  in 
which  the  action  is  commenced."    Id.  ^  54. 

"The  summons  shall  be  served  by  dehvering  a 
copy  thereof,  together  with  a  copy  of  the  com- 
plamt,  *  *  *  to  the  defendant  personally." 
Id.  i  66.  subd.  6. 

Tbe  body  of  the  summons  in  the  case  at 
bar  is  in  due  form,  and  compiles  with  all 
these  specified  requirements.  In  Belfils  v. 
Flint,  15  Or.  158,  161,  14  Paa  295,  296,  It 
was  held  that  the  service  of  a  copy  of  the 
complaint  upon  a  defendant  in  a  law  action 
was  mandatory,  the  court  saying: 

"This  is  a  statutory  requirement  which  must 
be  observed  before  jurisdiction  can  be  assumed 
or  conferred." 

It  will  be  remembered  that  In  obeying  the 
directions  of  the  plalntifTs  counsel,  the  sher- 
iff delivered  <xily  one  copy  of  the  complaint, 
which  was  handed  over  to  the  defendant 
White.  This  being  a  law  action,  no  Jurisdic- 
tloQ  of  the  persons  of  the  other  defendants 
was  secured  by  such  attempted  service, 
though  a  copy  of  the  summons  was  delivered 
to  each.    32  Cyc.  449. 

[6, 7]  The  power  of  a  court  to  quash  a 
summons  must  rest  upon  the  assumption 
that  it  is  void.  A  defect  in  the  form  or  mat- 
ter of  a  summons,  not  absolutely  destructive 
of  its  validity,  although  material  and  suffi- 
cient to  cause  a  reversal  of  the  Judgment, 
does  not  deprive  the  court  of  Jurisdiction, 
and  therefore  does  not  expose  the  Judgment 
to  collateral  impeachment  23  Cyc  1075. 
The  authority  to  set  aside  the  attempted 
service  of  a  sununens  proceeds  upon  tbe  the- 
ory that  the  exhibition  of  the  original  or  the 
deli  vary  of  a  certified- .copy  ttiereof  was  in- 
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effectual  by  reason  of  some  ftilure  to  comply 
with  tbe  requirements  of  the  statute  regulat- 
ing the  service.  Thus  a  defect  in  the  return 
of  a  summons  is  not  reached  by  a  motion  to 
quash,  but  must  be  assailed  by  an  appUca- 
tion  to  set  aside  the  service.  Engelke,  etc.. 
Milling  Co.  y.  Gruntbal,  46  Fla.  349,  35 
South.  17.  So,  too,  in  Hopkins  v.  Baltimore 
&  O.  R.  Co.,  42  W.  Va.  033,  26  S.  E.  187,  a 
motion  to  quash  a  summons  and  the  return 
of  the  service  of  it  was  sustained  on  the 
ground  that  the  constable,  in  delivering  back 
to  the  court  the  process  which  he  was  re- 
quired to  serve,  did  not  certify  that  the 
agent  of  the  defendant  to  whom  a  copy  of 
the  notice  was  given  resided  in  the  county  in 
which  the  service  was  undertaken  to  be 
made.  But  upon  appeal  it  was  ruled  that  the 
defect  mentioned  did  not  affect  the  summons, 
or  show  that  the  court  did  not  have  jurisdic- 
tion, and  hence  could  not  be  tbe  basis  of  a 
motion  to  quash  both  the  summons  and  the 
return. 

[1-10]  It  will  be  kept  in  mind  that  the  com- 
plaint charges  a  Joint  tort  committed  by  all 
the  defendants.  The  plaintiff  had  an  elec- 
tion to  proceed  against  any  or  all  of  them. 
Cooley,  Torts  (3d  Ed.)  223 ;  Pomeroy's  Code 
Hem.  (4th  Ed.)  |  208;  Cooper  v.  Blair,  U 
Or.  255,  12  Pac  370 ;  Warner  v.  De  Armond, 
49  Or.  199,  89  Pac.  373,  90  Paa  1113;  Krebs 
Hop  Co.  V.  Taylor,  52  Or.  627,  97  Pac  44, 
98  Pac.  494.  One  Joint  wrongdoer  cannot 
complain  that  others,  equally  guilty,  are  not 
united  with  him.  Scott  ▼.  Flowers,  60  Neb. 
675,  84  N.  W.  81;  Whltntan-McNamara  T. 
Co.  r.  Wurm  (Ky.)  66  S.  W.  609.  At  any 
stage  of  the  proceedings  the  plaintiff  could 
have  dismissed  his  action  as  to  some  of  the 
defendants  without  affecting  the  merits  of 
the  cause  as  to  the  others.  Berkson  v.  Kan- 
sas City  R.  Co..  144  Mo.  2U,  45  S.  W.  1119; 
litelson  T.  Thornton,  113  6a.  99,  38  S.  B.  342. 
This  action  can  therefore  be  maintained 
against  the  defendant  White,  if  it  should  be 
determined  that  no  jurisdiction  of  the  per- 
sons of  the  other  defendants  was  obtained  by 
the  attempted  service  of  the  summons  upon 
them.  It  Is  not  to  be  supposed,  however, 
that  the  command  of  plaintiff's  counsel  ad- 
dressed to  the  sheriff,  requiring  him  to  serve 
a  copy  of  the  complaint  only  uiH>n  White, 
evidences  a  purpose  voluntarily  to  diamiss 
the  action  as  against  the  other  defendants; 
but  it  will  be  assumed  from  such  direction 
that  the  attorney  who  made  the  indorsement 
upon  the  summons  believed  the  practice  in 
salts  in  equity,  where  only  one  copy  of  tbe 
complaint  need  be  served  (L.  O.  L.  g  398), 
also  obtained  in  securing  Jurisdiction  in  ac- 
tions at  law  of  the  person  of  more  than  one 
defendant.  The  summons,  having  contained 
all  the  Information  that  the  statute  requires 
should  be  Imparted,  was  not  rendered  void 
as  to  White,  in  consequence  of  the  direction 
to  which  reference  has  been  mad&  This  be- 
ing 80,  an  error  was  committed  In  quashing 


the  summons.  Its  service  having  been  good 
as  to  that  defendant,  the  court  also  erred  in 
annulling  the  service  as  to  him. 

Lit]  In  order  to  toll  a  prescribed  limita- 
tion, the  statute  declares: 

"An  action  shall  be  deemed  commenced  as  to 
each  defendant,  when  the  complaint  is  filed, 
and  tbe  summons  served  on  him,  or  on  a  code- 
fendant  who  is  a  joint  contractor,  or  otherwise 
united  in  interest  with  him."    L.  O.  !>,  {  14. 

The  clause,  "or  otherwise  united  in  inter- 
est with  him,"  as  used  in  the  enactment  last ' 
quoted,  when  Interpreted  by  the  rule  of 
noscitur  a  socUs,  means  a  defendant  in  an 
action  arising  out  of  a  Joint  contract,  and 
not  based  upon  a  Joint  tort.  Patterson  v. 
Thompson  (C.  C.)  90  Fed.  647.  This  action  is 
therefore  not  even  deemed  to  have  been  com- 
menced against  the  other  defendants  by  rea* 
son  of  a  proper  service  of  the  summons  upon 
White. 

[12]  It  remains  to  be  seen  whether  or  not, 
after  the  return  of  the  original  siunmons, 
showing  all  the  defendants  to  have  been 
found  by  the  sheriff,  the  plaintiff's  coui.sel 
could,  without  leave  of  court,  lawfully  issue 
another  summons,  and,  if  so,  did  its  service 
upon  Ball,  E.  E.  Farrlngton,  C.  H.  Farring- 
ton,  and  Coffey,  on  March  10, 1915,  and  with- 
in the  two-year  period  of  the  statute  of  lim- 
itations (Ia  O.  U  f  8),  confer  upon  the  trial 
court  jurisdiction  of  their  jtersons?  A  provi- 
sion of  our  statute  reads: 

"Whenever  it  shall  appear  by  tbe  return  of 
the  sheriff,  his  deputy,  or  tbe  person  appointed 
to  serve  a  Bummons,  that  the  defendant  is  not 
fonnd,  the  plaintiff  may  deliver  another  sum- 
mons to  be  served,  and  so  on,  until  service  be 
had;  or  the  plaintiff  may  proceed  by  publica- 
tion as  in  this  chapter  provided,  at  his  election." 
L.  O.  L.  {  60. 

The  defendants*  coimsel,  relying  upon  this 
enactment!  and  invoking  the  rule  that  the 
expression  of  one  means  of  service  is  tbe  ex- 
clusion of  all  others,  cites  the  cases  of  Briggs 
V.  Davis,  34  Me.  158,  and  Loeb  v.  Smith,  24 
Misc.  Rep.  200,  52  N.  Y.  Supp.  677,  and  con- 
tends that  the  right  to  issue  another  sum- 
mons does  not  exist  in  Oregon  until  the  origi- 
nal summons  is  returned  non  est  inventus. 
It  will  be  remembered  that  section  52,  I*  O. 
li.,  an  excerpt  from  which  is  hereinbefore 
quoted,  provides  that  the  summons  shall  be 
subscribed  by  the  plaintiff  or  his  attorney. 
The  method  thus  prescribed  for  giving  notice, 
which,  when  properly  served,  secures  juris- 
diction of  the  person  of  a  defendant,  relates 
to  the  issuing  of  a  summons  in  an  action 
commenced  in  a  court  of  record,  and  does 
not  refer  to  a  court  of  inferior  jurisdiction, 
such  as  a  Justice's  court  where  the  summons 
must  be  issued  and  signed  by  the  Justice,  h, 
O.  L.  1 2418.  A  summons  Issued  by  the  plain- 
tiff or  his  attorney  in  an  action  instituted  In 
a  court  of  record  In  Oregon  is  not  "process" 
within  the  meaning  of  that  word  aa  used  in 
our  Code.  L.  O.  L.  i  1368;  Bailey  v.  WU- 
Ilams,  6  Or.  71;  Whitney  v.  Blackburn,  17 
Or.  664.  ax  Pac  874  U  Am.  St.  Rep.  857.   As 
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to  the  case  of  Briggs  t.  Davis,  supra,  It  may 
b«  stated  that  actions  In  the  state  of  Maine 
are  commenced  by  suing  out  an  original  writ 
which  Is  Issued  by  the  clerk  of  the  court. 
It  will  thus  be  seen  that  the  process  there 
employed  is  Judicial.  So,  too,  in  Loeb  r. 
Smith,  supra,  it  is  stated  that  "a  summons 
was  Issued  by  the  clerk  of  the  district  court 
in  the  dty  of  New  York."  The  process  there 
sued  out  was  unqiiestionably  Judicial,  though 
in  courts  of  superior  Jurisdiction  in  the  state 
of  New  York  an  action  is  commenced  by  the 
service  of  a  summons,  which  notice  must  be 
subscribed  by  the  plaintUTs  attorney.  The 
cases  thus  relied  upon  are  not  controlling  in 
Oregon,  where  a  summons  Issued  in  an  ac- 
tion Instituted  In  a  court  of  record  is  not  pro- 
cess, nor  more  than  a  mere  notice  to  the  de- 
fendant upon  whom  it  Is  served.  Section  55, 
L.  O.  Li.,  spedfles  the  manner  of  serving  a 
summons.  The  next  section  of  the  Code,  so 
far  as  Involved  herein,  reads: 

"When  service  of  the  summons  cannot  be 
made  as  prescribed  in  the  last  preceding  sec- 
tion, and  the  defendant  after  due  diligence  can- 
not be  found  within  the  state,  and  when  that 
fact  appears  by  affidavit  to  the  satisfactioD  of 
the  court  or  Judge  thereof;  •  •  •  and  it 
also  appears  that  a  cause  of  action  exists  against 
the  defendant,  *  •  *  the  court  or  judge 
thereof  •  •  •  ghall  grant  an  order  that  the 
service  be  made  by  pnblicatlon  of  a  summons 
in  either  of  the  following  cases:  *  *  *  2. 
When  the  defendant,  being  a  resident  of  this 
state,  has  departed  therefrom  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  a 
summons,  or  with  like  intent  keeps  himself  con- 
cealed therein,  or  has  departed  from  the  state 
and  remained  absent  therefrom  six  consecutive 
weeks." 

Section  57  contains  a  clause  as  follows: 
"When  publication  Is  ordered,  personal  serv- 
ice of  a  copy  of  the  summons  and  complaint  out 
of  the  state  shall  be  equivalent  to  publication 
and  deposit  in  the  post  office.  •  •  •  Person- 
al service  of  a  summons  without  the  state  may 
be  made  by  any  person  not  a  party  to  the  suit 
or  action,  and  proof  thereof  made  by  his  affi- 
davit." 

The  publication  of  a  summons,  when  or- 
dered, must  be  made  in  a  newspaper  of  gener^ 
al  circulation,  published  in  the  county  where 
the  action  or  snit  is  c(Hnmenced,  if  there  be 
such  a  paper.  I^  O.  L.  {  68.  The  defendant 
against  whom  publication  is  ordered,  on  ap- 
plication and  showing  a  sufficient  cause  at 
any  time  before  Judgment  is  rendered,  shall 
be  allowed  to  defend  the  action;  and  for 
like  reasons  and  upon  such  terms  as  may  be 
Just  be  may  also  be  permitted  to  defend  at 
any  time  within  one  year  from  the  entry  of 
the  Judgment  Id.  S  59-  Section  60,  L.  O. 
L.,  upon  which  the  defendants'  counsel  re- 
lies, has  been  hereinbefore  set  forth.  That 
section  is  the  concluding  part  of  the  statute 
with  reference  to  the  service  of  a  snnunons 
by  publication,  and  should  be  construed  in 
connection  with  subdivision  2  of  section  56, 
which  provides  for  the  service  of  a  summons 
by  publication  In  the  cases  there  specified. 
Section  60  should  also  be  interpreted  In  con- 
junction with  section  57,  which  provides  that 
when  the  publication  of  a  summons  has  been 


ordered,  personal  service  of  a  copy  of  the 
summons  and  complaint  out  of  the  state 
shall  be  equivalent  to  publication  and  deposit 
in  the  post  office. 

When  it  is  kept  In  mind  that  every  sum- 
mons Issued  in  a  suit  or  action  Instituted  in 
a  court  of  record  in  Oregon  must  be  sub- 
scribed by  the  plaintiff  or  his  attorney,  it  is 
believed  •that  the  latter  part  <tf  section  60, 
Li.  O.  L.,  relates  to  the  service  of  a  summons, 
either  personally  or  by  publication,  after  an 
order  has  been  secured  for  service  by  the 
latter  method.  "In  the  absence  of  statutory 
authority  a  court,"  says  a  textrwrlter,  "has 
no  power  to  issue  process  to  be  executed  be- 
yond the  limits  of  its  territorial  Jurisdiction." 
32  C^c.  427.  This  authority  has  been  con- 
ferred upon  a  court,  or  Judge  thereof,  or  a  ' 
Justice  of  the  peace,  when  it  satisfactorily 
appears  by  affidavit  that  the  defendant,  after 
doe  diligence,  cannot  be  fonnd  wltliin  the 
state,  and  when  it  also  appears  that  a  cause 
of  action  exists  against  the  -  def  aidant,  h. 
O.  U  f  56.  An  examination  of  that  section 
will  show  that  its  provisions  do  not  demand 
the  return  of  a  summons  non  est  inventus  as 
a  condition  precedent  to  the  laa^iing  of  an 
order  for  service  by  publication,  nor  id  a  re- 
turn of  the  summons  "not  found"  a  prerequi- 
site for  the  making  of  such  an  order.  Bank 
of  Colfax  V.  Richardson,  34  Or.  518,  54  Pac. 
35»,  75  Am.  St  Bep.  604.  The  fact  that 
such  return  is  not  required  to  be  Indorsed 
upon  the  summons  before  an  order  for  its 
publication  has  been  issued  (L.  O.  L.  >  50), 
but  is  demanded  when  it  appears  by  the  re- 
turn of  the  officer  or  person  appointed  to 
serve  the  summons  "that  the  defendant  Is 
not  found,"  strengthens  the  conclusion  we 
have  reached  that  the  latter  section  relates 
to,  and  governs,  the  service  when  attempt 
has  been  made  to  serve  it  pursuant'  to  an  or- 
der for  Its  publication. 

Under  the  practice  prevaUlng  in  this  state, 
a  summons,  not  being  process,  is  nothing 
more  than  a  mere  notice  to  the  defendant  in 
a  suit  or  action  instituted  In  a  court  of  rec- 
ord, warning  him  that  if  he  fall  to  tppear 
and  answer  the  complaint  within  the  time 
limited,  Judgment  will  be  taken  against  him 
for  the  sum  demanded,  or  that  the  plaintiff 
will  apply  to  the  court  for  the  relief  prayed 
for  in  the  initiatory  pleading.  As  a  sum- 
mons, whether  served  personally  or  by  pub- 
lication pursuant  to  an  order  therefor,  is, 
In  every  instance,  subscribed  by  the  plaintiff 
or  his  attorney,  the  Issuing  of  a  second  or  a 
subsequent  summons  is  not  an  alias  or  plu- 
ries  writ,  and  hence  need  not  contain  the 
clause,  "as  we  have  heretofore  commanded 
you,"  or,  "as  we  have  often  commanded  you," 
since  such  notice  in  a  court  of  record  Is  not 
Issued  by  the  clerk.  In  this  state  a  sum- 
mons issued  in  a  suit  or  action  commenced 
In  such  court  is  an  original  notice,  and 
though  a  return  thereof  is  provided  for  (£■. 
O.  Ih  i  54),  such  delivery  back  Is  essential  to 
show  the  court  had  Jurlsdicti<Hi  of  the  per- 
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son  of  tbe  defendant  only  when  he  has  not 
appeared,  answered,  nor  otherwise  admitted 
the  authority  of  the  conrt  over  him.  Al- 
bright-Pryor  Co.  v.  Padflc  Selling  Co.,  128 
Ga.  498,  56  S.  E.  251,  116  Am.  St.  Rep.  108. 

Though  the  question  is  not  here  Involved, 
It  Is  believed  a  plaintiff  or  hla  attorney,  at 
the  commencement  of  a  suit  or  action  In  a 
court  of  record,  may,  if  necessary,  -issue  as 
many  summonses  as  he  elects,  and  there- 
after file  in  court  only  the  notices,  from  the 
returns  of  which  It  appears  that  one  or  more 
of  the  defendants  has  been  served.  The 
course  suggested  would  be  advantageous  to 
a  plaintiff  when  a  defendant  was  attempting 
to  flee  the  state  so  as  to  avoid  the  personal 
service  upon  him  of  a  summons  and  a  certi- 
fied copy  of  the  complaint  In  a  law  action. 
But  however  this  may  be,  the  plaintiff's  coun- 
sel herein  when  he  ascertained  a  mistake  had 
been  made  In  falling  to  have  copies  of  the 
complaint  served  nxmn  any  of  the  defend- 
ants except  White,  had  the  right,  at  any  time 
before  the  statute  of  limitations  had  run 
against  his  Client's  right,  to  issue  another 
summons  and  cause  It  a'nd  certified  copies 
of  the  complaint  to  be  served  upon  the  par- 
ties a^  to  whom  the  prior  attempted  service 
was  Ineffectual. 

Many  other  reasons  are  assigned  by  defend- 
ants' counsel  to  support  the  conclusion  reach- 
ed by  the  trial  court  herein,  and  authorities 
are  dted  as  tending  to  uphold  the  contention 
thus  made.  A  careful  examination  of  the 
decisions  thus  relied  upon  leads  to  the  con- 
clusion that  they  are  not  In  point  under  a 
statute  like  ours. 

■  It  follows  from  these  considerations  that 
the  judgment  is  reversed  as  to  each  of  the 
defendants,  and  the  cause  Is  remanded,  for 
such  further  proceedings  as  may  be  neces- 
sary, not  Inconsistent  with  this  opinion. 

BENSON,  BU&NETT,  and  HABBI8,  33., 
concur. 


KIMBOL     V.     INDUSTRIAL     ACCIDENT 
COMMISSION.    (L.  A.  4193.) 

(Supreme  Court  of  California.    Sept.  20,  1916.) 

1.  Masteb  and  Sekvant  «=>371  —  Work- 
men's Compensation  —  "Abisinq  out  of 
Employment." 

Within  Workmen'!  Compensation  Act  (St. 
1913,  p.  283)  I  12,  an  injury  arises  out  of  the 
employment  if  there  is  a  causal  connection  be- 
tween the  working  conditions  and  the  injury, 
but  not  in  the  absence  of  such  connection,  nor 
if  the  injury  is  common  to  persons  regardless 
of  the  work. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «8=>371.] 

2.  Masteb  and  Sebvant  «=5>373  —  Wobk- 
men'b  Compensation  —  "Abisino  out  of 
Employment." 

A  restaurant  dishwasher,  upon  whom,  while 
at  work,  the  ceiling  fell,  due  to  overload  of 
stored  goods  on  the  upper  floor,  over  which  the 


master  had  no  control,  reodved  an  injury  "ariiK 
ing  out  of  the  employment." 

[IBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>378.] 

3.  Masteb  and  Sebvant  «=>371  —  Wobk- 
MEN's  Compensation  —  "Abisino  out  of 
Eufloymknt." 

If  the  employment  necessarily  accentuates, 
and  increases  the  danger  to  a  biKber  degree 
than  that  to  wliicb  persons  generally  are  sub- 
jected, then  it  may  fairly  be  held  that  there 
was  such  Bi)ecial  erposnre  to  such  danger  as 
warrants  a  conclusion  that  the  accident  arose 
out  of  the  employment,  even  though  unexpected 
or  unusual  and  in  no  way  actually  anticipated. 
[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=9371.] 

4.  Masteb  and  Sebvant  «=>372  —  Wobk- 
men's  Compensation  —  "Abibins  out  or 
Employment." 

In  determining  whether  injun  arises  out 
of  the  employment,  it  is  immaterial  whether  the 
danger  was  anticipated,  or  the  employer  was 
free  from  fault,  or  the  injury  resulted  from  the 
act  of  a  third  party. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=3372.] 

6.  Masteb  and  Sebvant  «=s101,  102(1)— In- 

jruBiEB  TO  Sebvani^Safb  Place  to  Wobk. 

It  has  always  been  the  law  that  it  is  the 

master's   duty   to  furnish  his  servant    a  safe 

place  to  work,  and  if  for  any  reason  the  place 

was  unsafe  the  master  was  liable  for  resultant 

injuries. 
[EM.  Note.— For  other  cases,  see  Master  and 

Servant  Cent.  Dig.  U  136.  171,  178,  179;  Dec 

Dig.  «8=s>101,  102Tl).l 

6.  Masteb  and  Sebvant  «=»371— Injubies 
TO  Sebvano^Safb  Place  to  Wobk. 
Under  the  old  law  the  employer's  exemption 
from  liability  where  be  was  not  negligent  ex- 
isted solely  because  be  was  not  negligent,  and 
not  because  the  injury  did  not  arise  out  of  the 
emplojrnient,  and  evan  under  Workmen's  Com- 
pensation Act  the  injury,  to  create  liability, 
must  result  from  a  risk  reasonably  incident  to 
the  work. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=9371.] 

Hensbaw,  Lorigan,  and  Melvln,  33.,  dis- 
senting. 

In  Bank.  Proceeding's  before  the  Indus- 
trial Accident  Commission  by  Fred  Douglas 
for  workman's  comi>en8ation,  opposed  by  Bid. 
ESmbol,  employer.  Certiorari  by  said  Klm> 
bol  to  review  an  award  of  the  Commiasloik 
in  favor  of  the  claimant    Affirmed. 

Boyer  &  Beach,  of  Los  Angeles,  for  peti- 
tioner. Christopher  M.  Bradley,  of  San  Fran- 
cisco, for  respondent 

ANGELLOTTI,  C.  J.  Certiorari  to  review 
an  award  made  by  the  Industrial  Accident 
Commission  to  one  F'red  Douglas  against 
petitioner,  Ed.  Kimbol,  for  injuries  received 
by  him  by  accident  in  the  course  of  his  em- 
ployment by  said  Kimbol,  and  alleged  and. 
found  to  have  arisen  out  of  said  employment 

[1, 2]  There  is  no  doubt  that  the  Injury  to 
Douglas  was  sustained  "by  accident,"  within 
the  meaning  of  our  Workmen's  Compensation 
Law,  and  admittedly  the  accldeut  happened 
"In  the  course  of  the  employment."  Our  act 
requiring   as   an   essential   to   compensation 


tfis»For  other  cases  see  same  topic  and  KXi  -NUMBER  In  all  Key-Numbered  Digests  aaa.Indexett        . 
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that  the  injnry  must  not  only  be  received  In 
the  course  of  the  employment,  but  must  also 
arise  out  of  the  employment  (section  12),  the 
claim  Is  that  the  injnry  here  did  not  arise 
out  of  the  employment  within  the  meaning 
of  onr  act  A  divided  commlsslcm  has  found 
against  this  claim.  There  Is  no  dispute  as  to 
the  material  facts. 

Klmbol  was  the  owner  of  and  waa  conduct- 
ing a  restaurant  business  on  the  ground  floor 
of  a  bnUding  in  Los  Angeles.  Douglas  was 
In  his  employ  as  a  dishwasher.  While  work- 
ing as  such,  the  floor  Immediately  above  the 
place  where  he  was  at  woric  suddenly  gave 
way,  with  the  result  that  he  was  struclc  by 
some  falling  object  or  objects  and  Injured. 
The  giving  way  of  this  floor  was  due  to  the 
fact  that  It  was  overloaded,  a  large  quantity 
of  bottled  grape  Juice  having  been  stored 
thereon.  This  floor  was  not  Included  In  the 
lease  under  which  Elimbol  occupied  that  iwr- 
tlon  of  the  building  devoted  to  restaurant 
jpurpoaea,  and  he  had  no  control  whatever 
thereof;  nor  did  he  have  any  knowledge  that 
the  floor  above  was  being  used  for  storage 
purposes.  It  was  in  fact  rented  for  a  room- 
ing or  lodging  house,  and  the  lease  contained 
a  clause  that  it  diould  not  be  used  for  any 
other  purpose.  Under  these  circumstances 
can  It  fairly  be  held  that  the  injury  arose 
out  of  the  employment? 

The  Supreme  Judicial  Court  of  Massachu- 
setts has  said  in  regard  to  the  meaning  of 
the  term  "arising  out  of  the  employment^' 
£8  used  in  Workmen's  Compensation  Laws: 

"It  [the  inJnry]  'arises  out  of  the  employ- 
ment when  there  Is  apparent  to  the  rational 
mbid,  upon  consideration  of  all  the  drcumstanc- 
«s,  a  causal  connection  between  the  conditions 
under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  Under  this 
test,  If  the  injury  can  be  seen  to  have  followed 
as  a  natural  incident  of  the  work  and  to  have 
been  contemplated  by  a  reasonable  person  fa- 
miliar with  the  whole  sitnation  as  a  result  of 
the  exposure  occasioned  by  the  nature  of  the 
employment,  then  it  arises  'out  of  the  employ- 
ment. But  it  exclude*  an  injury  which  can- 
not fairly  be  traced  to  the  employment  as  a  con- 
tributing proximate  cause  and  which  comes 
from  a  hazard  to  which  the  workman  would 
have  been  equally  exposed  apart  from  the  em- 
ployment The  causative  danger  mnst  be  pe- 
cuhar  to  the  work  and  not  common  to  the  nei^h- 
'borhood.  It  must  be  incidental  to  the  character 
of  the  basinesB,  and  not  independent  of  the  re- 
lation of  master  and  servant.  It  need  not  have 
been  foreseen  or  expected,  but  after  the  event 
it  mnst  appear  to  have  had  its  origin  in  a  risk 
connected  with  the  employment,  and  to  have 
flowed  from  tliat  sonrce  as  a  rational  conae- 
■quence."  In  re  HcNichola,  215  Mass.  498,  102 
N.  B.  697. 

This  appears  to  us  to  be  a  good  general 
-definition  of  the  term  "arising  out  of  the  em- 
ployment," and  we  think  it  fairly  includes 
such  a  case  as  this.  It  will  be  conceded,  in 
view  of  the  facts  we  have  stated,  that  the 
place  in  which  Douglas  was  employed  was 
-not  an  unsafe  place  in  the  sense  that  there 
was  any  structural  defect  therein  likely  to 
-cause  injury  so  long  as  the  building  was 
used  for  the  purposes  for  which  it  was  la- 


tended,  and  that  the  danger  of  a  collapse  of 
the  ceiling  of  the  restaurant  and  the  col- 
lapse of  such  ceiling  were  due  wholly  to  the 
unauthorised  use  by  another  of  the  floor 
above  for  storage  purposes,  and  the  conse- 
quent subjection  of  that  floor  to  a  greater 
burden  tlum  that  for  which  it  wu  designed; 
but  because  of  this  unauthorized  use  of  the 
floor  above  for  storage  purposes  those  below 
were,  in  fact  in  danger  of  Injury  from  a 
collapse  of  the  floor,  and  In  that  sense  the 
place  in  which  Douglas  was  required  to  do 
all  his  work  was  an  tinsafe  place.  The  dan- 
ger waa  one  peculiar  to  that  very  place — 
an  Incident  of  the  particular  premises  used 
as  tliey  were  being  used — and  It  is  not  un- 
reasonaUe  to  say  that  Douglas  was  specially 
exposed  to  that  danger  by  reason  of  his  em- 
ployment Solely  by  reason  of  and  in  pursu- 
ance of  such  employment  he  was  required 
to  remain  in  this  unsafe  place  exposed  to  this 
danger  of  a  collapse  of  the  celling  of  the 
room  in  which  he  was  constantly  at  work 
The  risk  was  normally  one  Incident  to  work  • 
ing  in  that  place,  one  due  solely  to  its  un- 
safe condition.  If  this  be  so,  we  are  of  the 
opinion  that  the  injury  may  fairly  be  said, 
in  view  of  the  authorities,  to  have  arisen  out 
of  his  employment  All  the  drcnmstances 
being  considered,  there  is  a  causal  connection 
between  the  conditions  under  which  the  work 
was  required  to  be  performed  and  the  in- 
Jury.  The  resulting  injury  was  a  natural  in- 
cident of  the  work  in  view  of  the  conditions 
under  which  it  waa  being  dcme,  one  that 
would  have  been  contemplated  by  a  reason- 
able person  familiar  with  the  whole  situa- 
tion as  a  result  of  the  exposure  occasioned 
by  the  nature  of  the  employment  The  dan- 
ger was  peculiar  to  the  particular  place  in 
which  the  employfi  was  required  to  work.  It 
Is  true  that  the  accident  was  not  actually 
foreseen  or  expected,  but  this  is  not  neces- 
sary. It  is  snfncient  that  after  the  event  it 
appears  to  have  had  its  origin  in  a  risk  con- 
nected with  the  employment  and  to  have 
flowed  from  that  source  as  a  rational  con- 
sequence. 

[3]  The  question  of  special  exiwsure  by 
reason  of  the  employment  has  been  consider- 
ed in  various  cases.  The  general  rule  de- 
duclble  therefrom  is  that.  If  the  exposure  of 
the  employe  to  a  particular  danger  differs 
substantially  from  the  normal  risk  to  which 
all  are  subject,  if  the  employment  necessari- 
ly accentuates  and  increases  the  danger  to 
a  higher  degree  than  that  to  which  i)ersons 
generally  are  subjected,  then  It  may  fairly 
be  held  that  there  was  such  special  exposure 
to  sudi  danger  as  warrants  a  conclusion  that 
the  accident  arose  out  of  the  employment, 
even  though  unexpected  or  unusual  and  in  no 
way  actually  anticipated.  See  Martin  v. 
Lovlbond  &  Sons  (English  (Tourt  of  Appeal) 
6  Neg.  C.  C.  Ann.  985,  and  note;  Hoenlg 
V.  Industrial  Commission,  169  Wis.  646, 
160  N.   W.   006;    U   B.  A.   1816A.   839;   8 
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Veg.  C.  C  Ann.  192;  State  ex  reL  People's 
Coal  &  loe  Co.  v.  Court,  128  Minn.  502,  153 
N.  W.  119,  L.  R.  A.  19ieA.  844;  9  Neg.  C. 
C.  Ann.  129;  Adamson  t.  An&enon,  Work- 
men's Comp.  Cases  1913,  p.  506,  2  S.  Lt  T. 
189. 

[4]  It  seems  dear  that  this  case  Is  c«e 
In  whldi  the  accident  and  Injnry  to  Dong- 
las  can  fairly  be  held  to  have  "arisen  ont  of 
the  employment"  wltbin  the  meaning  of  that 
term  as  it  Is  defined  In  Re  McNichols,  215 
Mass.  498,  102  N.  B.  697,  U  R.  A.  1916A, 
300,  and  the  other  anthorlties  dted  herein, 
and  that  the  conclusion  of  the  Accident  Com- 
mLsslon  to  that  effect  must  therefore  be  sus- 
tained. As  we  have  seen,  it  can  make  no 
difference  that  the  danger  was  not  known 
or  anticipated;  nor  can  it  make  any  dif- 
ference that  the  employer  was  entirely  with- 
out fault.  The  liability  for  compensation 
created  by  our  law  is  not  founded  on  any 
want  of  care  on  the  part  of  the  employer; 
nor  Is  it  material  that  the  dangerous  con- 
dition of  the  place  in  which  Douglas  was 
working  was  due  entirely  to  the  fault  of 
some  third  party.  The  room  in  which  Doug- 
las was  required  to  do  his  work  had  become 
an  unsafe  place  to  which  to  be  because  of 
the  danger  of  a  collapse  of  the  ceiling  thereof, 
and  solely  by  reason  of  his  employment  in 
that  unsafe  place  he  was  specially  exposed 
to  such  danger.  We  have  said  that  an  acci- 
dent arises  "ont  of  the  employment"  where 
"It  is  possible  to  trace  the  injury  to  the  na- 
ture of  the  employes  work  or  to  the  rUkg 
to  which  the  employer'*  business  exposes  the 
employi,"  and  that  "it  'arises  ont  of*  the 
occupation  when  there  is  a  causal  connection 
between  the  conditions  under  which  the  serv- 
ant works  and  the  resulting  injury."  Coro- 
Dado  Beadi  Co.  v.  PiUsbury,  168  Pac.  212. 
The  italics  are  ours.  Under  the  facts  we 
apparently  have  here  a  risk  to  which  the 
employer's  business  specially  exposed  the  em- 
ploye. The  danger  was  a  constant  one,  in- 
herent in  the  place  Itself  under  the  condi- 
tions there  existing,  and  the  injury  was  one 
which  a  person  cognizant  of  those  conditions 
would  reasonably  expect  to  occur. 

[S]  It  has  always  been  the  law  that  it  is 
the  duty  of  the  employer  to  use  reasonable 
care  to  furnish  an  employs  a  safe  place  in 
which  to  do  his  work.  If  for  any  reason, 
whether  due  to  the  negligent  or  even  crimi- 
nal act  of  a  third  party  or  not,  the  place  was 
In  fact  unsafe,  the  employer  was  liable  to 
the  employ^  for  any  Injury  due  thereto,  pro- 
vided that  if  he  had  used  reasonable  care  in 
the  matter  he  would  have  known  of  the  de- 
fect and  would  have  remedied  it.  The  con- 
dition as  to  the  safety  of  the  place  in  which 
the  work  was  to  be  done  is  thus  always  a 
matter  Incident  to  the  employment,  and  an 
injury  arising  from  its  unsafe  condition  has 
always  been  considered  an  Injury  arising  out 
ot  the  employment 

[6]  Under  the  old  law  the  employer's  ex- 


emption from  liability  where  be  was  not  neg- 
ligent in  the  matter  existed  solely  because 
he  was  not  negligent,  and  not  because  the- 
Injury  did  not  arise  ont  of  the  employment. 
Our  industrial  compensation  system  has  dis- 
pensed altogether  with  the  element  of  neg- 
ligence on  the  part  of  the  employer,  but  it 
still  must  remain  true  that  injury  to  an 
employ^  which  Is  due  to  the  dangerous  con- 
dition of  the  very  room  in  whldi  he  is  re- 
quired to  do  his  work  is  an  injury  resulting 
from  a  "risk  reasonably  incident  to  the  em- 
ployment." Of  course,  there  is  no  analogy 
between  such  a  case  as  this  and  such  cases 
as  Coronado  Beach  Co.  v.  Plllsbury,  supra, 
and  Flsberlng  v.  Plllsbury,  158  Pac.  216,  la 
which  it  ia  held  that  there  is  no  liability  on 
the  part  of  the  employer  to  the  employe  for 
an  injury  Inflicted  by  the  "skylarking"  of  a 
fellow  employe,  because  such  an  injury  does 
not  arise  out  of  the  employment 

In  view  of  the  suggestion  as  to  the  Impos- 
sibility of  the  employer  Insuring  against  such 
an  acddent  as  this.  It  is  proper  to  observe 
that  if,  as  we  hold  the  injury  did  arise  ont 
of  the  employment,  it  was  one  that  would 
be  covered  by  a  policy  Insuring  against  lia- 
bility for  injuries  to  employes  received  in  the 
course  of  employment  and  arising  out  of  the 
employment 

The  award  is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  LAW- 
LOR,  J. 

HENSHAW,  3,  I  dissent  The  case  is  the 
first  of  its  kind  before  this  court  and,  be- 
cause in  my  Judgment  the  award  Is  support- 
ed by  an  altogether  strained  and  unwarrant- 
ed extension  of  the  language  and  meaning  of 
our  law,  it  has  seemed  to  me  fitting  that  I 
should  express  my  views  at  length. 

It  is  a  part  of  familiar  knowledge  that  the 
fundamentals  of  our  Compensation  Act  are 
taken  from  the  English  law— ^a  law  which 
had  been  in  existence  for  many  years  before 
the  enactment  of  the  similar  measure  by  this 
state.  The  phrases  of  paramount  and  con- 
trolling importance  in  measuring  the  right 
to  an  award,  namely,  that  the  injury  must 
have  been  sustained  "in  the  course  of  the 
employment,"  and  also  must  have  "arisen 
out  of  the  employment"  are  adopted  bodily 
from  the  English  law.  As  is  to  be  expected, 
these  pbrases,  as  applied  to  acddents  and  in- 
juries, came  frequently  before  the  ElngliBli 
courts  for  Interpretation.  With  only  the  lat- 
ter of  the  two  are  we  here  concerned.  Ad- 
mittedly In  this  case  the  injury  was  sus- 
tained while  the  employe  was  properly  en- 
gaged in  his  labors.  The  one  question  call- 
ing for  answer  Is  whether,  within  the  lan- 
guage and  spirit  of  our  law,  it  can  be  said 
that  the  acddent  "arose  out  at  the  employ- 
ment." 

In  considering  the  vast  number  of  cases 
that  have  arisen  and  continue  to  arise  under 
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the  terms  of  the  SingUsh  act  and  of  the  sim- 
ilar enactments  adopted  by  our  states,  It  will 
not  create  surprise  to  find  amongst  them  ex- 
treme cases  and  very  doubtful  cases.  This 
Is  Inevitably  to  be  expected,  since  the  Jurists 
called  upon  to  consider  these  acts  are  Jurists 
trained  In  the  principles  of  the  common  law, 
from  which  principles  these  acts  are  a  wide 
departure,  and  also  because  these  Jurists  are 
called  upon  to  construe  and  to  apply  to  these 
new  conditions  new  phrases  of  description 
and  definition.  Nevertheless,  In  &o  one  of 
these  numerous  adjudications  which  has 
passed  under  my  review  Is  there  to  be  found 
any  support  for  the  extreme  construction 
which  Is  here  given  to  our  law  in  support  of 
this  award. 

In  so  declaring  I  accept  unreservedly  the 
definition  of  the  Massachusetts  court  In  Re 
McNlchols,  which  Is  adopted  in  the  prevail- 
ing opinion,  as  being  satisfactory  and  com- 
plete. But  to  my  mind  the  very  terms  of 
that  definition,  In  which  the  prevailing  opin- 
ion finds  support  for  this  award,  actually  for- 
bid it.  I  say  this  quite  realizing  the  fact 
that  my  statement  is  necessarily  a  refiectlon 
upon  my  own  powers  of  reasoning  and  under- 
standing, or  else  that  the  language  of  the 
Massachusetts  court  furnishes  a  striking  Il- 
lustration of  the  grave  limitations  of  English 
written  words  to  convey  exact  thought. 

It  may  not  be  amiss  to  consider  for  a  mo- 
ment precisely  what  these  compensation  acts 
design  to  accomplish.  They  were  enacted  un- 
der the  sanction  of  the  police  power  because 
it  was  believed  that  direct  provision  should 
be  made  for  the  support  of  an  employe  whose 
injuries  grew  out  of  his  work,  and  for  the 
maintenance  of  his  family  and  dependents, 
where,  under  similar  conditions,  his  Injuries 
resulted  in  his  death,  and  It  was  decreed 
that  the  employer — the  Industry — in  all  such 
cases  should  bear  the  burden  of  this  com- 
pensation, the  employer  in  some  cases  being 
allowed,  in  other  cases  being  compelled,  to 
insure  against  the  losses  which  might  arise 
from  these  causes.  Elsewhere  I  have  pointed 
out  that  the  Interest  of  the  state  in  seeing 
that  an  injured  workman  receives  compensa- 
tion during  the  period  of  his  incapacity  is 
Just  as  great  whether  that  workman  be  in- 
jured in  his  hours  of  leisure  or  in  bis  hours 
of  labor,  and  equally  that  the  loss  to  the 
workman  and  the  economic  loss  to  the  state 
are  Just  as  great  If  the  workman  be  Injured 
In  his  hours  of  leisure  as  U  he  be  Injured  In 
his  hours  of  labor.  Nevertheless  these  laws 
limit  their  beneficence  with  much  rigidity  to 
injuries  received  by  the  employ^  during  his 
hours  of  labor  which  injuries  must  also  arise 
"out  of  the  employment."  If  this  last  phrase 
"arise  out  of  the  employment"  means  any  in- 
Jury  (not  willfully  occasioned  by  the  employ^ 
himself)  which  he  sustains  because  as  an  em- 
ploy^ he  is  working  at  a  given  place-— and 
this  unquestionably  is  the  meaning  of  the 
prevailing  decision — then  there  was  no  occa- 
sion for  the  lawmakers  to  have  used  this 


phrase  at  all,  for  that  construction  is  the 
exact  equivalent  of  saying  that  a  workman 
shall  be  compensated  for  any  injury  which 
he  sustains  during  the  course  of  his  empl(^- 
ment,  or,  in  other  words,  while  at  work. 

In  the  broadest  sense,  whenever  accident 
and  consequent  Injury  befall  a  workman  who 
Is  duly  In  the  performance  of  bis  duties,  it 
may  be  said  that  such  accident  and  injury 
arose  "out  of  his  employment."  But  some  of 
them  arise  out  of  the  employment  only  be- 
cause of  the  fact  that  by  virtue  of  his  em- 
ployment the  workman  was  at  a  given  place 
at  the  given  time  when  the  accident  hap- 
pened. Is  this  latter  class  of  accidents  in- 
cluded within  the  meaning  of  our  law?  The 
prevailing  opinion  holds  that  it  is.  I  am  con- 
vinced that  it  is  not.  I  construe  our  law  to 
embrace  only  that  class  of  injuries  which 
may  for  convenience  be  described  as  "occu- 
pational injuries,"  precisely  as  we  use  the 
phrase  "occupational  diseases."  To  this 
broad  class  belong  all  injuries  which  result 
to  an  employe  from  the  performance  of  his 
work,  even  though  occasioned  by  his  own 
negligent  performance  of  it  Second,  all  of 
those  injuries  resulting  to  the  employe,  with 
or  without  negligence  on  his  part,  because  of 
the  employer's  failure  to  perform  some  duty 
which  he  owes  to  his  employe.  And  in  this 
large  class  belong  all  of  those  cases  where 
injury  results  from  unsafe  and  inadequate 
appliances,  place  of  labor,  etc.  And,  third, 
aU  of  those  injuries  resulting  from  extra 
hazard  either  inherent  in  the  character  of 
the  labor  or  occasioned  by  the  act  of  the  em- 
ployer. 

Into  one  of  these  three  classes  must  fall 
every  injury  for  which  compensation  may 
properly  be  awarded,  or  otherwise  there  is 
no  limitation  whatsoever  to  the  right  of  an 
award  If  the  employe  has  been  Injured  while 
at  his  labors.  But  it  will  not  be  disputed 
that  our  law  does  not  grant  compensation 
for  every  injury  sustained  while  the  employft 
Is  engaged  In  his  labors.  For  example,  it  is 
not  questioned  that,  saving  in  exceptional 
cases  hereinafter  distinguished,  the  employ4 
Is  not  entitled  to  compensation  for  Injuries 
sustained  by  the  so-called  acts  of  God.  In- 
deed, this  was  very  early  held  and  decided 
by  our  accident  commissioners  in  Fensler  v. 
Acc.  Com.,  1  CaL  Ind.  Accd.  Com.  Dec.  No. 
21,  p.  41.  There  an  employe  engaged  in  pil- 
ing and  unplllng  bags  of  cement  in  a  ware- 
house on  a  hot  day  was  overcome  by  heat, 
and,  after  laying  down  the  general  principle 
that  the  employer  is  not  liable  for  accidents 
occurring  by  the  act  of  God,  It  was  found 
that  this  employe  was  especially  exposed  by 
his  employment  to  the  danger  of  sunstroke, 
and  that  his  Injury  was  therefore  compen- 
sable, thus  following  the  unbroken  line  of  au- 
thority of  the  E}ngllsh  and  American  courts; 
nor  yet,  saving  in  exceptional  cases,  is  an 
injury  compensable  which  is  occasioned  by 
the  tortious  act  of  a  fellow  employe,  or  the 
tortious  or  negligent  act  of  a  stranger. 
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ToachlnK  Injuries  arising  from  the  act  of 
God,  It  Is  said  by  Mr.  Ruegg  (Ruegg's  Employ- 
ers' Liability  and  Workmen's  Compensation 
[8th  Ed.]  p.  838): 

"The  question  has  arisen,  Conld  an  operation 
of  the  laws  of  nature — as  earthquake,  flood, 
lightning,  or  extraordinary  tempest— occasion- 
ing personal  injury  to  a  workman  whilst  en- 
gaged in  his  employment,  be  said  to  be  'accident 
arising  out  of  and  in  the  course  of  the  employ- 
ment'/ It  is  thought  not.  It  may  be  granted 
that,  but  for  the  fact  of  his  being  engaged  in 
the  employment  at  the  time,  the  accident  would 
not  have  happened  to  him.  In  this  sense  it  may 
be  said  to  have  happened  to  him  in  the  course 
of  his  employment  But  in  what  fair  sense 
could  it  be  held  to  have  arisen  out  of  the  em- 
ployment? The  employment  may  have  been  a 
cause  sine  Qua  non,  but  we  do  not  think  it  could 
be  regarded  even  as  an  eSective  cause  of  the 
accident" 

As  illustrating  the  application  of  the  prin- 
ciple and  of  the  exception  to  its  application 
may  be  cited  Kelly  t.  Kerry  County  Council, 
42  Ir.  L.  T.  23,  where  a  workman  engaged 
In  cleaning  out  gulUes  to  prevent  the  road 
from  being  flooded  was  struck  by  lightning 
and  killed.  Compensation  was  denied  him, 
the  judge  saying: 

**I  am  unable  to  flnd  any  special  or  peculiar 
danger  from  lightning  to  which  these  men  were 
exposed  from  working  on  the  road.  •  •  •  It 
is  only  under  very  special  circumstances,  when 
the  employment  of  the  workman  exposes  him 
to  peculiar  risk  from  lightning,  not  shared  by 
men  in  other  employments,  that  an  accident  by 
lightning  can  be  said  to  arise  out  of  his  employ- 
ment" 

The  same  principle  was  declared  by  the 
Supreme  Court  of  Michigan  In  overruling  an 
award  granted  by  the  Michigan  Industrial 
Accident  Board  in  Klawlnski  v.  Lakeshore  & 
Mich.  Southern  By.  Co.,  185  Mich.  643,  162 
N.  W.  213,  I*  E.  A.  19ieA,  342.  Klawlnski 
was  a  section  latorer.  During  a  violent 
storm,  under  directions  of  the  foreman  of 
the  gang,  all  took  refuge  in  a  bam.  A  bolt 
of  lightning  struck  the  bam  and  killed  Klaw- 
lnski. It  was  conceded  that  be  met  his  death 
In  the  course  of  his  employment  but  It  was 
held  that  his  death  did  not  occur  by  reason 
of  an  accident  arising  out  of  bis  employment. 
Such  also  was  the  ruling  of  the  Supreme 
Court  of  Wisconsin  in  Hoenlg  v.  Industrial 
Commission  of  Wisconsin,  159  Wis.  646,  150 
N.  W.  996,  L.  R.  A.  1916A,  339,  where  Hoenig 
was  killed  by  a  stroke  of  lightning  while 
working  on  a  dam  in  the  Fox  river.  The  In- 
dustrial Accident  Commission,  notwithstand- 
ing the  introduction  of  certain  testimony 
seeking  to  show  that  a  workman  so  employ- 
ed was  exposed  to  an  extra  hazard  from 
lightning,  declined  to  consider  the  evidence 
suiBclent  to  establish  this  extra  hazard  and 
refused  to  grant  an  award.  The  judgment 
of  the  commission  was  sustained  by  the  Su- 
preme Court.  Upon  tbe  other  hand,  the  ex- 
ceptional cases  where  an  award  from  death 
by  lightning  has  been  sustained  because  of 
the  extra  hazard  growing  out  of  the  special 
occupation  are  typified  by  Andrew  v.  Falls- 
worth  Industrial  Society  Limited,  [1904]  2  K. 
B.  32,  6  WL  0.  0.  11,  where  a  bricklayer  was 


killed  by  lightning  while  working  on  a  scaf- 
fold 23  feet  above  the  level  of  the  ground. 
Expert  evidence  was  given  showing  that  bis 
position  exposed  the  deceased  to  extra  haz- 
ard and  special  danger  from  lightning.  The 
county  court  held  under  this  showing  that 
compensation  should  be  allowed,  and  the 
award  was  sustained  for  the  indicated  rea- 
sons. Such  also  was  the  decision  of  the  Su- 
preme Court  of  Minnesota  in  State  ex  reL 
People's  Coal  and  Ice  Co.  v.  District  Court, 
129  Minn!  502,  153  N.  W.  119,  L.  R.  A.  1916A, 
344,  9  Neg.  C.  C.  Ann.  129,  under  certiorari 
to  review  an  award,  where  the  driver  of  an 
ice  company,  compelled  by  his  duties  to  be 
out  In  stormy  weather,  left  bis  team  and 
went  toward  a  tall  tree,  either  for  protection 
or  in  the  performance  of  bis  duties  soliciting 
orders.  He  was  killed  by  a  bolt  of  lightning. 
The  authorities  are  reviewed  and  the  award 
sustained  on  the  ground  of  the  unusual  risk 
and  special  hazard. 

It  will  be  instructive  at  this  point  to  con- 
sider other  cases  where  the  question  of  ex- 
tra hazard  pertaining  to  the  employment  baa 
been  considered  and  the  claim  allowed  or 
disallowed.  In  Armltage  t.  Lancashire  & 
Yorkshire  R.  R.  Co.,  [1902]  2  K.  B.  178,  the 
accident  happened  to  a  workman  engaged  in 
his  work,  through  the  willful  wrongful  act 
of  a  fellow  workman,  and  it  was  held  the  ac- 
cident did  not  arise  out  of  and  in  the  course 
of  his  employment  Falconer  v.  London,  etc.. 
Ship  Building  Co.,  3  Fed.  564,  arose  under  the 
following  facts:  The  accident  befell  a  work- 
man through  the  negligence  of  a  fellow  work- 
man who  was  Indulging  in  horseplay,  and  It 
was  held  that  the  accident  did  not  arise  tn 
the  course  of  his  employment.  To  the  same 
effect  are  our  own  cases.  In  Coronado  Beach 
Co.  V.  Industrial  Accident  Commission,  158 
Pac.  212,  an  employe  going  down  a  flight  of 
stairs  In  the  performance  of  his  duties  was 
tickled  by  a  fellow  employ^.  He  fell  and  se- 
riously Injured  his  knee.  Compensation  was 
denied  him  upon  the  ground  that  the  injury 
was  not  from  an  accident  arising  out  of  the 
employment  or  incidental  to  the  employment. 
To  the  same  effect  is  Flsbering  v.  Industrial 
Accident  Commission,  158  Pac.  215,  where 
an  employe  lost  the  sight  of  an  eye  by  a  mis- 
sile flred  Into  it  from  a  trick  camera  operat- 
ed by  a  fellow  employe  in  sport  In  the  first 
of  these  cases  this  court  accepts  the  unques- 
tioned rule  so  frequently  noted  above  tliat 
the  injury  must  be  the  result  of  a  "risk  rea- 
sonably incident  to  the  employment."  Upon 
the  other  hand,  in  Challls  v.  London  &  S.  W. 
Ry.  Co.,  [1905]  2  K.  B.  154,  an  engine  driver 
received  injuries  resulting  In  his  death 
through  being  struck  by  a  stone  thrown  from 
a  railway  bridge  at  his  engine  by  a  malicious 
boy.  Here  Collins,  Master  of  the  Rolls,  uses 
the  phrase  so  often  found  In  the  decisions 
"a  risk  incidental  to  the  employment,"  and 
his  exposition  clearly  shows  the  meaning 
with  which  he  employs  these  words ;  for  he 
says  tbat  an  accident  arising  out  of  an  em- 
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ployment  jiecessarlly  involves  the  oonaldera- 
tion  of  the  qnesUon,  "what  risks  are  com- 
monly Incidental  to  the  particular  employ- 
ment in  question?"  And  it  Is  held  that  the 
temptation  of  'boys  to  throw  stones,  whether 
done  maliciously  or  heedlessly,  is  so  well 
Icnown  that  the  risk  to  which  the  engine 
driver  was  exposed  from  this  source  was  an 
extra  hazard  of  his  business,  even  though  it 
were  not  a  hazard  common  to  other  busi- 
nesses. And  this  is  exemplified  by  the  lan- 
guage of  Gozens-Bardy,  Master  of  the  Rolls, 
In  Craske  v.  Wigan,  [1909]  2  K.  B.  635,  where, 
discussing  the  Challls  Case,  he  says: 

"That  case  really  turned  on  this:  That  there 
was  evidence  which  satisfied  the  connty  court 
that  there  was  an  irresistible  temptation  to 
small  boys  to  drop  stone*  onto  a  train  as  it 
passes  under  a  railway  bridee.  In  that  case  a 
boy  dropped  a  atone  which  hit  the  glass  of  the 
cab  of  the  engine  where  the  driver  was,  with 
the  result  that  the  fragments  of  glass  were 
driven  into  his  eye.  We  there  held  that  that 
was  a  risk  incidental  to  his  employment.  To 
quote  a  few  words  from  my  own  judgment  in 
Uiat  case,  I  said :  'It  seems  to  me  that  the  risk 
of  such  an  occurrence  is  one  which  may  reason- 
ably be  looked  upon  as  incidental  to  the  em- 
ployment of  an  engine  driver,  though  it  might 
not  be  incidental  to  other  employments.' " 

The  principle  that  only  risks  incidental  to 
the  service  are  covered  by  the  act  stood  es- 
tablished as  the  interpretation  of  the  E^ngllsh 
law  long  before  and  at  the  time  our  own  act, 
with  identical  language,  was  adopted.  Wil- 
son V.  Lalng,  46  S.  L.  B.  843.  This  condition, 
namely,  that  the  accident  Is  incidental  to  the 
employment,  mnst  be  found  to  exist  in  all 
cases,  even  those  where  the  award  Is  based 
upon  the  exceptional  hazard.  Thus  in  Bow- 
land  T.  Wright,  [1909]  1  K.  B.  963,  known  as 
the  stable  cat  case,  a  stableman.  In  the  recog- 
nized discharge  of  bis  duty,  was  taking  his 
meal  quietly  in  the  stable,  when  the  cat, 
without  any  provocation,  flew  at  him  and  bit 
Iiim.  The  cat  was  the  proprietor's  cat.  ft 
remained  In  and  about  the  stable  at  the  In- 
stance of  the  proprietor.  For  it  and  its  con- 
duct he  was  held  responsible.  His  employes 
were  thus  subject  to  this  extra  hazard  at  the 
Instance  of  the  employer,  and  the  iiijury 
which  resulted  to  this  one  thus  became  inci- 
dental to  his  employment,  the  court,  in  dis- 
cussing the  case  in  Craske  v.  Wigan,  supra, 
declaring  that: 

"The  stable  cat  was  really  a  part  of  the  fnml- 
tnie  of  the  stable.  The  accident  was  jnst  as 
much  an  accident  arising  out  of  his  employ- 
ment as  if  he  had  been  kicked  or  bitten  by  a 
horse  in  the  stable." 

In  Msbet  v.  Uayne,  etc.,  [1910]  2  K.  B.  689. 
a  cashier  was  traveling  In  a  railway  car- 
riage to  a  colliery,  with  a  large  sum  of  money 
for  the  payment  of  his  employer's  workmen. 
He  was  robbed  and  murdered.  It  was  held 
tbat  he  was  the  victim  of  an  accident  vrithin 
the  meaning  of  the  law,  and  that  the  extra 
hazard  which  he  onderwent  In  carrying  this 
large  sum  of  money  was  "a  risk  incident  to 
bis  employment  and  likely  to  have  been  In 
♦he  contemplation  of  the  parties  when  Nls- 
bet  was  engaged,"  Cozens-Hardy,  Master  of 


the  Bolls,  affirming  this  view  upon  appeal, 
and  declaring  that  Kisbet  was  exposed  to 
this  special  risk  incidental  to  his  employ- 
ment. The  same  view  was  taken  and  prin- 
ciple announced  In  Anderson  v.  Balfour,  2 
I.  B.  97,  where  a  gamekeeper  was  attacked 
by  poachers.  Notvrithstanding  the  act  of  the 
poachers  was  criminal,  it  was  held  that  this 
extra  hazard  to  which  the  gamekeeper  was 
exposed  was  incidental  to  his  occupation.  It 
is  a  generally  accepted  principle  that  risks 
to  which  all  persona  similarly  situated  are 
equally  exposed  are  not  risks  Incident  to  the 
business. 

Having  thus  pointed  out  certain  exceptions 
distinguishing  those  engaged  in  particular 
employments  and  exempting  them  from  the 
operation  of  the  rule  upon  the  ground  of  a 
special  hazard  incident  to  the  employment, 
another  class  of  cases  now  merits  mention. 
The  ordinary  perils  of  a  highway  or  of  a 
crowded  street  are  common  to  aU  -upon  the 
highway  or  street.  Yet  it  is  held  that,  where 
the  natnre  of  one's  employment  compels  his 
continuous  presence  on  and  use  of  the  streets, 
and  even  perhaps  where  a  special  and  partic- 
ular service  requires  his  presence  upon  a 
street  for  a  limited  time,  if  injured  he  be- 
comes entitled  to  compensation,  but  always 
upon  the  same  gronnd  of  the  special  hazard 
Incident  to  the  business.  Hins  a  collector 
was  kicked  by  a  passing  horse  while  riding 
in  the  street  on  his  bicycle  in  the  course  of 
his  employment,  and  was  allowed  compensa- 
tion for  the  indicated  reason.  M'Nelce  v. 
Singer  Sewing  Machine  Co.,  48  Scott  Law 
Rep.  15.  To  like  effect  in  Millar  v.  Refuge 
Assurance  Co.,  49  Scott  Law  Rep.  67.  And 
In  Martin  v.  Lovibond  &  Sons,  6  N.  O.  C.  A. 
986,  a  drayman,  whose  duties  took  him  into 
the  street  for  many  continuous  hours  while 
going  his  proper  rounds,  stopped  outside  a 
public  house,  left  his  dray,  crossed  the  street, 
drank  one  glass  of  ale,  and  recrossing  the 
street  to  his  dray  was  run  over  and  killed. 
The  English  Court  of  Appeal,  first  declaring 
that  the  drayman  was  still  in  his  employ- 
ment during  this  temporary  absence  for  re- 
freshment, held  that  the  street  risk  that  he 
ran  was  incidental  to  his  employment,  and 
that  his  hazard,  since  be  practically  spent 
his  life  upon  the  streets,  was  exceptional, 
and  that  he  was  "exc^tionally  exposed  to 
street  accidents;  •  *  •  whereas  an  ordi- 
nary member  of  the  public  not  so  exception- 
ally exposed  would  not  be  entitled  to  claim 
compensation."  This  principle  was  declared 
by  the  California  Accident  Commission  in 
Leary  y.  Falrchild,  Gllmore,  etc.,  Co.  (vol- 
ume 1,  No.  8),  where  Leary,  engaged  in  re- 
pairing pavements  In  the  street,  was  struck 
by  an  auto  truck.  And,  finally,  touching  the 
proposition  that  it  is  not  necessary  that  one's 
occupation  should  demand  his  continued 
preiience  upon  the  street,  but  that  the  same 
principle  would  apply  to  one  who  was  re- 
quired to  be  upon  the  street  in  the  perform- 
ance of  some  specially  delegated  duty,  It  is 
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Bofficlent  to  refer  to  EQiott,  Workmen's  Com- 
pensation Act  (Oth  Ed.)  p.  78,  and  to  the 
language  of  CoEens-Uardy  In  McDonald  t. 
Owners,  etc.,  2  E.  B.  926,  where  be  says: 

'^f  I  send  my  domestic  servant  in  the  even- 
ing with  a  letter  to  a  friend,  and  he  is  knocked 
down  by  a  motor  omnibas  on  his  way  to  my 
friend's  house,  I  should  be  liable.  If.  however, 
he,  having  a  night  off,  goes,  as  he  is  at  full 
liberty  to  go,  to  the  Franco-British  Exhibition 
for  h^  own  amnsement,  and  meets  with  an  ac- 
cident at  the  same  spot,  I  take  it  that  I  should 
not  be  liable." 

I  have  heretofore  said  that  all  injuries  to 
be  compensable  nnder  onr  act  most.  In  a 
broad  sense,  be  occupational  Injuries,  and 
that  In  the  first  sabdlvlsi<Hi  will  naturally 
fall  all  those  Injuries  resulting  to  an  employ^ 
and  growing  out  of  his  performance  of  the 
work,  even  though  the  accident  has  its  origin 
In  his  own  negligent  performance  of  it  The 
precise  kind  of  accident  or  character  of  In- 
Jury  which  an  employ^  may  thus  sustain  is 
immaterial,  and  the  fact  that  It  may  be  un- 
usual or  exceptional  In  cliaracter  is  equally 
immaterial.  Thus  In  the  case  at  bar,  if  this 
dishwasher  had  carelessly  slopped  water  upon 
the  floor  and  made  it  slippery,  and  then,  tak- 
ing up  a  knife  for  the  purpose  of  cleaning 
It,  had  slipped  and  wounded  himself  with  the 
knife,  the  accident  would  have  been  excep- 
tional and  unusual  In  character.  But  It 
would  have  arisen  strictly  out  of  the  per- 
formance, though  the  negligent  i>erformance, 
of  his  duty.  No  one^  I  take  it,  will  question 
tlie  soundness  of  this  classification  nor  of  the 
right  of  the  employ^  to  compensation  for  any 
injury  so  arising. 

As  little  doubt  can  l>e  entertained  over  the 
soundness  of  the  second  classification — the 
right  of  the  employ^  to  compensation  where 
the  employer  has  foiled  In  a  duty  owing  to 
the  employ^,  for  this  is  but  one  of  the  forms 
of  the  famUlar  common-law  right  of  action. 
It  is  within  this  class,  as  I  read  the  prevail- 
ing opinion,  that  the  accident  to  Douglas  is 
placed.  It  calls  for  detailed  consideration 
later.  The  third  class,  entitling  the  employ^ 
to  compensation  when  the  injury  results  ei- 
ther from  an  extra  hazard  inherent  In  the 
character  of  the  labor  or  occasioned  by  the 
act  of  the  employer,  is  typified  by  the  cases 
above  cited,  such  as  the  ChaUls  Case,  where 
the  engine  driver  was  struck  by  the  stone 
thrown  by  a  malidons  boy,  and  the  award 
w^  upheld  upon  the  ground  that  engine 
drivers  are  exposed  to  an  extra  hazard  in- 
herent In  the  character  of  the  work,  and  the 
Andrew  Case,  where  the  award  in  the  case 
of  the  bricklayer  killed  by  lightning  upon  a 
high  scalTold  was  sustained  upon  like  ground. 
The  cases  where  liability  is  imposed  upon 
the  employer  for  extra  hazard  to  his  em- 
ploy^ occasioned  by  his  own  act  are  typified 
by  the  Rowland  (or  stable  cat)  Case,  and  by 
the  McNichols  Case,  where  the  award  was 
sustained  because  the  deceased  employ^  had 
been  beaten  to  death  by  a  fellow  workman  in 
an  intoxicated  frenzy  of  passloa;    it  being 


Icnown  to  the  employer  that  the  ofTendlng 
workman  did  so  become  intoxicated  and  dUl 
fall  into  violent  fits  of  rage  and  would  be  lia- 
ble to  assanlt  his  fellow  workmen  when  in 
snch  condition,  bnt  that  nevertheless  he  was 
retained  In  the  service  of  his  employer. 

It  is  in  this  case  that  the  definition  of  am 
Injury  arising  out  of  the  employment  is  given 
and  found  acceptable  by  this  court.  The  def- 
inition. It  is  proper  to  say,  is  but  a  compila- 
tion of  the  utterances  of  E^ngllsh  judges,  and 
it  will  be  of  advantage  in  determining  the 
meaning  of  the  language  to  quote  some  of 
these  utterances.  Thus  says  Hardy,  M.  B., 
in  Butler  r.  Burton  on  Trent  Union,  [1912] 
W.  C.  Bep.  222: 

"We  have  heard  an  argument  from  connsel 
for  the  respondent  that  it  did  arise  oat  of  the 
employment  because  it  took  place  on  premises 
where  Butler  was  engaged  in  working.  If  he 
was  right  in  this  argument,  the  words  in  the 
act  providing  that  the  accident  mnst  arise  'out 
of  aie  em{>Ioyment  might  be  omitted,  and  the 
words  providing  that  the  accident  should  arise 
'in  the  course  of  the  employment  alone  b«  left. 
The  provision  that  the  accident  most  lie  an  ac- 
cident arising  out  of  the  employment  has  the 
meaning  that  the  accident  must  arise  out  of 
some  risk  reasonably  incidental  to  the  employ- 
ment •  •  •  There  was  nothing  peculiar  to 
his  employment  which  rendered  the  risk  of  this 
accident  happening  greater  than  it  wonid  have 
been  otherwise." 

And  says  Buckley,  L.  J.,  In  Fitzgerald  T. 
Clarke  &  Son,  a908]  2  E.  B.  796: 

"The  latter  words  relate  to  the  circumstances 
nnder  which  an  accident  of  that  character  or 
quality  takes  place.  The  character  or  qaaUty 
of  the  accident  as  conveyed  by  the  words  'out 
of  involves,  I  think,  the  idea  that  the  accident 
is  in  some  sense  due  to  the  employment  It 
must  be  an  accident  resulting  from  a  risk  rea- 
sonably incidental  to  the  employment" 

And  says  Kennedy,  L.  J.,  in  the  same  case: 
"The  words  [arising  out  of|  appear  to  point 
to  accidents  arising  from  such  causes  as  the 
negligence  of  fellow  workmen  in  the  course  of 
the  employment,  or  some  natural  cause  inci- 
dental to  the  character  of  a  business."  "We 
conclude,  therefore,  that  an  accident  arises  'out 
of  the  employment  when  it  is  something  the 
risk  of  which  might  have  been  contemplated  by 
a  reasonable  person  when  entering  the  employ- 
ment as  incidental  to  it  That  this  is  so  ap- 
pears from  an  examination  of  Armitage  v. 
Lancashire  &  Zorksbire  Uaiiway  Co.,  supra, 
Collins  V.  CoUins,  [19071  2  I.  U.  104,  Murphy 
V.  Berwick,  [1909]  43  Ir.  L.  T.  R.  126,  and 
Blake  v.  Head,  [1912]  106  L.  T.  R.  822,  in  each 
of  which  recovery  was  denied  tjecanse  the  act 
of  the  third  party  was  not  a  risk  reasonably  to 
be  contemplated  by  the  employ^  in  undertak- 
ing the  employment."  Bryant  v.  Fissell,  84  N. 
J.  Law,  72,  86  Aa  468. 

Says  Hardy,  M.  R.,  in  Craske  v.  Wigan, 
[1909]  2  K.  B.  635: 

"I  think  it  wonld  be  dangerons  to  depart  from 
that  which,  so  far  as  I  am  aware,  has  been  the 
invariable  rule  of  the  Court  of  Appeal  since 
these  acta  came  into  operation,  namdy,  to  hold 
that  it  is  not  enough  for  the  applicant  to  say, 
'The  accident  would  not  have  happened  if  I  had 
not  been  engaged  in  that  employment  or  if  I 
had  not  been  in  that  particular  place.'  He 
must  go  further  and  must  say,  'The  acddent 
arose  l>ecause  of  something  I  was  doing  in  the 
course  of  my  employment  or  because  I  was  ex- 
posed by  the  nature  of  my  employment  to  some 
peculiar   danger.'     Unless    something   of   Uiat 
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kind  18  eatablisbed,  the  applicant  mnst  fail,  be- 
cause the  accident  is  not  one  arising  out  of  and 
in  the  course  of  the  employment.  In  my  view 
we  should  not  be  administering  law  and  justice 
if  we  did  not  hold  that  the  learned  judge  was 
quite  tight.    The  appeal  mnst  be  dismissed." 

And  says  Lord  Salvesen,  In  Kingbom  v. 
Unthrie,  [1912-13]  60  S.  L.  R.  863,  after  set- 
ting forth  with  approval  the  language  Just 
quoted  from  Craske  t.  Wlgan: 

"It  is,  of  conrse,  true  that  he  would  not  have 
met  with  the  accident  unless  he  bad  been  in 
that  particular  place,  and  that  he  would  not 
have  been  in  that  particular  place  unless  he 
had  been  engaged  in  that  particular  employer's 
work;  but,  as  the  Master  of  the  Rolls  said, 
that  is  not  enough;  you  must  point  to  some- 
thing in  the  nature  of  the  employment  that 
makes  you  peculiarly  liable  to  a  risk  of  that 
kind." 

That  It  may  not  be  thought  they  have  been 
Intentionally  Ignored,  It  Is  pertinent  to  refer 
spedflcally  to  the  cases  dted  In  the  prevail- 
ing opinion  as  supporting  this  award.  The 
first  of  these  is  Martin  v.  Lovlbond.  That 
case  has  already  been  considered.  The  dray- 
man left  his  truck  and  crossed  the  street, 
drank  one  glass  of  ale,  and  returning  was 
Injured.  The  decision  points  out  that  the 
drayman,  with  his  long  hours  of  street  serv- 
ice, was  entitled,  as  a  part  of  hla  employ- 
ia«it,  to  adequate  food,  and  that  this  Includ- 
ed reasonable  drink;  that  therefore  be  was 
engaged  in  his  employment  at  the  time  the 
accident  occurred,  and,  though  he  received 
his  injuries  upon  the  street,  the  nature  of 
his  employment  exposed  him  to  a  peculiar 
hazard  which  brought  the  case  within  the 
compensatory  terms  of  the  act.  Hoenlg  v. 
Industrial  Commission  also  has  been  men- 
tioned, and  Is  the  case  where  an  employ^ 
working  on  a  dam  in  the  Fox  liver  was 
killed  by  lightning,  but  the  holding  was  that 
there  was  no  special  hazard  in  his  employ- 
ment which  would  entitle  him  to  compensa- 
tion. '  People's  Coal  and  Ice  Co.  has  also 
been  mentioned.  That  also  is  the  case  of  a 
special  hazard  by  lightning  growing  oat  of 
the  nature  of  the  employment  The  last  case 
Is  Adamson  v.  Anderson,  [1912-13]  60  S.  L. 
K.  866.  There  a  division  of  the  Scottish 
court  held  that  a  workman  who,  during  a 
violent  gale,  was  engaged  in  erecting  a  stone- 
planing  machine  In  an  open  yard,  and  who, 
while  bending  over,  was  struck  and  Injured 
by  a  slate  blown  off  the  roof  of  an  adjoining 
building,  was  entitled  to  compensation,  be- 
cause the  character  of  his  employment  ex- 
posed him  to  this  extra  hazard.  The  case 
was  declared  by  the  court  to  be  one  of  the 
border  line  and  doubtful  cases.  But  immedi- 
ately following  that  case  another  division  of 
the  shme  court  decided  Kinghorn  v.  Guthrie, 
supra.  There  a  carter,  while  leading  his 
horse  and  wagon  out  of  his  employer's  yard 
in  the  course  of  his  employment,  was  struck 
by  a  piece  of  corrugated  iron  blown  by  a 
high  wind  from  the  roof  of  an  adjoining 
building,  and  it  was  held  that  the  accident 
did  not  arise  out  of  his  employment.    A  not 


very  successful  attempt  was  made  by  the 
learned  judges  to  distinguish  this  case  from 
the  preceding,  the  basis  of  the  distinction 
seeming  to  be  that  in  the  Anderscm  Case  the 
employ^  was  bending  over,  looking  at  his 
work,  and  so  was  unable  to  detect  his  danger 
from  the  flying  slate.  It  must  be  apparent, 
I  think,  that  no  one  of  these  cases  affords 
any  support  for  upholding  the  award  for  an 
accident  arising  under  the  circumstances  of 
the  present  case. 

Attention  may  now  be  directed  to  a  consid- 
eration of  the  deflnition  in  the  McNlchols 
Case  and  to  the  statement  in  the  prevailing 
opinion  that; 

"It  seems  clear  that  this  case  is  one  in  which 
the  accident  and  injury  to  Douglas  can  fairly 
be  held  to  have  'arisen  out  of  the  employment' 
within  the  meaning  of  that  term  as  it  is  defined 
in  Re  McNichols." 

But,  before  doing  so,  it  should  be  pointed 
out  that  our  own  law  is  more  specific  than 
Is  the  Bngllsh  law  or  the  law  of  Massachu- 
setts. With  an  apparent  deliberate  intent  to 
Umlt  the  right  of  recovery  to  occupational  or 
industrial  accidents,  it  declares  In  terms  the 
conditions  which  must  exist  before  a  recov- 
ery may  be  awarded,  and  one  of  those  condi- 
tions is  that  the  injury  must  have  been 
"proximately  caused  by  the  employment." 
W.  C.  I.  &  a.  Act,  I  12,  subd.  3,  as  amended 
by  St  1916,  p.  1081,  i  2. 

Can  it  be  said  that  this  injury  was  proxi- 
mately caused  by  the  employment?  If  so,  it 
Is  only  in  that  very  limited  and  discredited 
sense  spoken  of  by  Ruegg  and  again  quoted: 

"It  may  be  granted  that  but  for  the  fact  of  his 
being  engaged  in  tbe  employment  at  the  time 
the  accident  would  not  have  happened  to  him. 
In  this  sense  it  may  be  said  to  have  happened 
to  him  in  the  course  of  his  employment,  but  in 
what  fair  sense  could  it  be  held  to  have  arisen 
out  of  the  employment?  The  employment  may 
have  been  a  cause  sine  qua  non,  but  we  do  not 
think  it  could  be  regarded  even  as  an  effective 
cause  of  the  accident." 

And  this,  as  we  have  seen  from  the  quo- 
tations above^  Is  the  precise  view  taken  by 
all  the  English  and  American  courts;  also 
it  is  the  precise  view  taken  by  the  Massa- 
chusetts court  Says  that  court  compensa- 
tion is  to  be  allowed  "If  the  injury  can  be 
seen  to  have  followed  as  a  natural  incident 
of  the  work."  But  this  accident  was  not  an 
incident  of  tbe  work,  natural  or  unnatural. 
Compensation  is  allowed  if  the  Injury  can  be 
seen  "to  have  been  contemplated  by  a  rea- 
sonable person  familiar  with  the  whole  sit- 
uation as  a  result  of  the  exposure  occasion- 
ed by  the  nature  of  the  employment"  There 
was  nothing  in  the  nature  of  this  employment 
that  exposed  tbe  injured  person  to  this  in- 
Jury.  Wlould  any  one  say  that  growing  out 
of  the  nature  of  the  employment  of  dishwash- 
ers, they  are  liable  to  be  injured  by  the  over- 
loading of  floors  above  the  restaurants'  where 
they  work?  "It  excludes."  says  the  Mas- 
sadtiusetts  court  "an  Injury  which  cannot 
fairly  be  traced  to  the  employment  as  a  con- 
tributing proximate  cause."    This  is  nearly 
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tbe  language  of  our  own  statute  Just  quoted 
and  discussed.  "The  causative  danger  must 
be  peculiar  to  the  work,"  as  the  lightning 
stroke,  or  the  stone  throwing  at  locomotive 
engineers.  Was  this  danger  In  the  slightest 
sense  peculiar  to  the  work?  "It  must  be 
incidental  to  the  character  of  the  business." 
Will  It  be  said  that  It  Is  Incident  to  the  char- 
acter of  tbe  business  of  a  dishwasher  that 
he  shall  be  Injured  by  an  outside  agency  In 
crushing  down  a  ceiling  over  his  head?  "It 
need  not  have  been  foreseen  or  expected," 
which  Is  perfectly  true  at  most  accidents, 
the  precise  form  which  they  may  take  being 
beyond  the  reach  of  exact  foreknowledge. 
But  the  accident  "must  appear  to  have  had 
its  origin  in  a  risk  connected  with  the  em- 
ployment, and  to  have  flowed  from  that 
source  as  a  rational  consequence."  This  was 
a  risk  not  In  tbe  slightest  connected  with  the 
employment.  It  was  an  accident  that  hap- 
pened to  the  man  because  bis  employment 
happened  to  place  him  where  an  independent 
tortious  act  of  a  third  person  Inflicted  In- 
jury upon  him. 

But  it  Is  bald  that  tbe  place  where  tbe  In- 
jured man  worked  was  misafe,  and  that  be- 
cause it  was  unsafe  tbe  employer  is  liable. 
This  pays  not  tbe  slightest  regard  to  all  tbe 
other  elements — that  tbe  employer  has  failed 
in  some  duty ;  that  the  special  condition  was 
or  should  have  been  known  to  him.  But  tbe 
prevailing  opinion  reasons  that  because  a 
place  of  employment  has  become  unsafe,  re- 
gardless of  the  acts  and  conduct  of  tbe  em- 
ployer, regardless  of  tbe  means  or  measures 
by  which  It  has  been  made  unsafe,  the  em- 
ployer is  liable.  Here,  to  my  mind,  is  tbe 
grave  mistake  In  reasoning  leading  to  a  most 
unwarranted  extension  of  the  law.  Hie  act 
of  piling  bottles  of  grape  juice  upon  the  floor 
above  was  negligent  and  tortious.  It  was  the 
act  of  an  independent  third  person,  perform- 
ed without  the  knowledge  of  tbe  employer. 
Admittedly  the  employer  was  In  no  way  re- 
sponsible for  this  act  If,  then,  tbe  employ- 
er is  to  be  held  responsible  for  all  such 
kinds  of  accident  upon  the  theory  that  tbe 
premises-  bare  become  unsafe,  and  all  this 
without  regard  to  bis  chargeable  knowledge 
of  tbe  fact,  it  Inevitably  results  in  declaring 
the  employer  to  be  an  insurer  of  bis  em- 
ploy&  whenever  accident  has  befallen  them 
while  engaged  in  their  duties.  There  can  be 
no  distinction  between  a  tortious  act  commit- 
ted by  negligence  and  one  committed  by 
design.  The  injury  that  results  will  be  the 
same;  tbe  right  of  compensation  to  tbe  in- 
jured person  is  the  same  (saving,  of  course. 
In  tbe  exceptional  case  where  punitive  dam- 
ages may  be  added).  What  would  be  said, 
then,  if  the  accident  bad  occurred  by  tbe 
intent  of  tbe  man  who  piled  tbe  bottles  of 
grape  Juice  to  accomplUb  tbe  result  which 
bis  negligence  brought  about?  The  place 
of  labor  would  have  become  equally  unsafe. 
Is  It  possible  that  our  law  contemplates  a 


recovery  for  such  a  wrongful  act  not  within 
the  legitimate  bazard  of  a  business?  Aa- 
sumlng  that  a  destructive  bomb  had  either 
carelessly  or  Intentionally  been  left  in  tbe 
room  above,  and  by  Its  explosion  the  same 
injury  had  resulted— tbe  premises  were  made 
equally  unsafe — is  tbe  employer  liable?  The 
length  of  time  when  tbe  premises  became  un- 
safe, or  the  knowledge  of  tbe  employer  that 
they  bare  become  unsafe,  la  utterly  eliminat- 
ed. Tbe  premises  become  equally  unsafe 
whether  to  the  bomb  is  attached  a  one-minute 
fuse  or  clockwork  which  will  e]Q>lode  it  In 
48  hours.  And  for  any  and  all  of  these  acts 
it  is  held  that  the  employer  is  liable  in  com- 
pensation. Yet  every  decision  Is  to  the  con- 
trary and  limits  tbe  employer's'  liability  to 
accidents  legitimately  connected  with  tbe 
hazards  of  tbe  business.  Let  us  take  the 
case  of  tbe  boy  descending  the  flight  of  steps 
and  made  to  fall  by  tbe  tickling  of  a  fel- 
low en^loyii.  Assume  that,  instead  of  so 
doing,  the  fellow  employ^  in  horseplay,  bad 
greased  tbe  steps,  and  so  occasioned  the  fall. 
Here  would  be  another  instance  of  tbe  prem- 
ises being  unsafe,  and  here,  under  the  au- 
thority of  tbe  prevailing  opinion,  tbe  employ- 
er would  be  Uable.  Yet  tbe  decisions,  as  we 
have  taken  pains  to  point  out,  bold  the  em- 
ployer to  be  exempt  from  liability  for  tbe 
willfully  tortious  act  either .  of  fellow  em- 
ploy^ or  of  outsiders,  and  for  all  the  neg- 
ligent acts  of  fellow  employes,  unless  tbe 
negligent  act  has  a  bearing  upon  the  perform- 
ance of  tbe  duties  of  tbe  Injured  employe 
The  boy  who  was  tickled  was  in  the  perform- 
ance of  bis  duty.  Tbe  other  boy  who  negli- 
gently tickled  him  was  not. 

If  tbe  boy  had  greased  the  steps,  the  em- 
ployer would  have  been  liable,  but  because 
he  tickled  his  companion  the  employer  Is  ex- 
empt. Can  this  be  tbe  law?  And  if  tbe  un- 
safeness  of  tbe  place  of  labor  is  the  sole 
controlling  oonsideraUon,  what  becomes  of 
the  Kelly  Case,  supra,  tbe  Klawinskl  Case, 
supra,  and  the  Hoenlg  Case,  supra,  where 
precisely  as  In  the  Andrew  Case,  supra,  the 
men  were  killed  by  llgbtning  stroke?  In  all 
these  cases  indubitably  the  places  of  labor 
became  as  unsafe  when  the  men  were  struck 
and  awards  denied  as  was  the  place  where 
Andrew  was  struck  and  an  award  given.  No 
one  of  these  cases  adopts  for  an  instant  the 
reasoning  that  an  employer  without  fault 
can  be  held  liable  for  an  untoward  and  un- 
expected injury  occasioned  by  act  of  God  or 
a  third  person,  nor  accepts  ttie  theory  that 
an  employer  may  so  be  held  liable  because 
at  tbe  Instant  of  tbe  accident  the  place  of 
labor  had  become  unsafe.  So  far  as  all  tbe 
adjudications  go.  It  Is  uncontroverted  that 
acts  by  outside  agencies  willfully  tortious 
or  negligently  done  are  not  acts  arising  oat 
of  the  employment,  even  though  they  make 
the  place  of  labor  unsafe,  unless  peculiax- 
and  exceptional  circumstances  dlstingutab 
them ;  a  faiulllar  prc^ositiou  trifled,  as  has 
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beoi  said,  by  sneh  cases  as  the  CbaUis  Case 
and  the  Bryant  Case. 

In  my  Jndgmeut  the  award  shoald  be  an- 
nulled. 

Weconcar:   L0BI6AN.  X;  MELVIN,  J. 


ARUNDEJLL  t,  AMBBICAN  OILFIELDS 
CO.    (Ciy.  1620.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
fomia.     Ans.  8,  1916.) 

1.  WOBDB  AND  PHBASES — 'ToWBB." 

In  testimony  that  a  driUer  in  an  oil  wdl  is 
supposed  to  be  boss  when  he  is  on  tower,  'How- 
er"  means  the  same  as  "shift"  in  other  mining 
oiierations. 

2.  Masteb  and  Sebvaitt  «=>279(5)— Injubces 
TO  Sebtart  —  Actions  —  Etidenck  —  Sur- 

MCIENCY. 

In  an  action  for  injuries  to  a  tool  dresser, 
evidence  held  to  justify  the  jury  in  finding  that 
the  driller  under  whom  the  tool  dresser  worked 
was  negligent  in  raising  a  pipe  by  a  rope  rather 
than  by  eievator,  and  in  leaving  the  pipe  sus- 
pended at  a  height  where  the  tools,  when  ele- 
vated, wonld  interfere  with  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig;  i  978;  Dec.  Dig.  <8=>279(5).] 

3.  EviDKWCE  «=»587  — Wmoht  and  Suin- 
ciENCT— Necessity  fob  Dibxct  Etidknok— 
"iNDiBECT  Evidence"— "iRTEKEiiCB." 

Under  Code  Civ.  Proc.  |  1832,  defining  "in- 
direct evidence"  as  that  which  tends  to  establish 
a  fact  by  proving  another  fact,  which  affords 
an  inference  of  the  existence  of  the  fact  in  dis- 
pnte:  section  1968,  providing  that  an  "infer- 
ence'  is  a  deduction  which  the  reason  of  a  jury 
makes  from  the  facts  proved;  and  section  1900, 
providing  that  an  inference  must  be  founded  on 
fact  legally  proved— the  law  does  not  x equire  in 
all  cases  direct  evidence  of  a  fact  in  dispute. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  ^^'SO;   Dec  Dig.  «=»587. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indirect  Evidence; 
Inference.] 

4.  Masteb  and  Sebvant  <S=3203(1)— Injubies 
TO  Sebvant  —  AsstTKED  Risks  —  "Obdinabt 
Risks." 

"Ordinary  risks"  assumed  by  a  servant  are 
such  as  may  not  be  avoided  by  reasonable  care 
by  the  master,  or  by  bis  servant,  who  is  su- 
perior to  the  injured  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  638-640,  642,  643 ;  Dec. 
Dig.  «=»203(1). 

For  other  definitiona,  see  Words  and  Plirases, 
X^rst  and  Second  Series,  Ordinary  Risk.] 

5.  Masteb  and  Sebvant  «=»216(3)— Injtfbies 
TO  Sebvant— Assumed  Risks. 

A  tool  dresser  does  not  assume  the  risk  of 
injury  by  the  falling  of  a  pipe,  due  to  the  negli- 
gence  of  the  driller  under  whom  he  worked  in 
leaving  the  pipe  suspended  where  the  tools  wonld 
interfere  with  it. 

[Ed.  Note.- For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  570;  Dec.  Dig.  «=216(3).] 

e.  Masteb  and  Sebvant  «=3238(2)— Injubies 
xc  Sebvant — Contbibutoby  Neguqence. 
The  act  of  a  tool  dresser  in  tying  a  rope  on 
a  beavy  pipe  to  be  hoisted  at  the  direction  of 
the  driller,  through  whose  negligence  in  not 
boiating  the  pipe  far  enough  the  tools  interfered 
ivith  it  and  caused  it  to  slip  from  the  rope  and 


fall,  does  not  show  contributory  negligenoe  of  the 
tool  dresser,  barring  recovery  for  tiis  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  744;  Dec.  Dig.  (S=»238(2).] 

7.  Masteb  and  Sebvant  «=»279(S)— Injubies 
TO  Sebvant  —  Actions  —  Evidence  —  Su»- 

MCIENCY. 

Ehridence  held  to  show  that  a  driller  of  an  oil 
well  had  a  right  to  control  or  direct  Ihe  services 
of  a  tool  dresser,  within  Civ.  Code,  {  1970,  pro- 
viding that  an  employer  shall  be  liable  for  injury 
resulting  from  the  neglect  of  a  person,  employed 
by  the  employer,  having  the  right  to  control  or 
direct  the  services  of  the  employe  injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  978;  Dec.  Dig.  iS=9279(5).] 

8.  Evidence  «=9114—Oo)cpsixnoy— Remote- 
ness. 

In  an  action  for  injuries  to  a  servant,  a  copy 
of  a  record  of  a  land  company  of  weather  re- 
ports telephoned  to  the  office  from  superintend- 
ents of  farms  in  various  parts  of  the  county  was 
not  competent  to  disprove  that  it  rained  at  the 
oil  well  where  plaintiff  was  injured. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  126-182;    Dec.  Dig.  «=»114.] 

9.  Neouoence  «=3l34(l,  2)— Actions— B VI- 

DBNOB— SUFWCIEHOY. 

Negligence,  like  any  other  fact,  may  be  in- 
ferred from  a  preponderance  of  the  evidence, 
whether  circumstantial  or  direct,  and  plaintiii 
need  not  prove  his  case  beyond  a  reasonable 
doubt 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {|  267,  272;   Dec.  Dig.  <S=>134(1,  2)  .J 

10.  Appeal  and  Ebbob  4=»930(1)— Instbuo- 
TioNB— Ddties  of  Juby— Bubden  of  Show- 
ing Ebbob. 

The  refusal  of  an  instruction  that  the  jury 
should  not  t>e  eovemed  by  sympathy,  but  by  the 
evidence,  and  that  tbejr  dionld  not  be  influenced 
by  the  fact  that  plaintift  is  a  lat>oring  man,  and 
defendant  a  corporation,  in  the  absence  of  any- 
thing tending  to  show  that  the  jury  acted  out  of 
sympathy  for  plaintiff,  or  through  prejudice 
against  defendant,  is  not  error;  it  being  pre- 
sumed that  the  jury  obeyed  their  oath. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  8766,  3766,  8768;  Dec 
Dig.  «=9980(1).] 

11.  Masteb  and  Sebvant  €=»291(12)— Inju- 
bies  to   Sebvant— Actions— Instbhotions. 

In  an  action  for  injuries  to  a  aervant  an  in- 
struction that  a  plaintiff  cannot  recover  unless 
he  has  a  prepmderance  of  the  evidence  support- 
ing the  proposition  tliat  he  was  not  at  the  time 
of  the  accident  guilty  of  any  failure  to  exercise 
ordinary  reasonable  care  for  his  own  safety, 
which  proximately  contributed  to  his  injury,  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1148,  1144;  Dec.  Dig. 
<S=>291(12).] 

12.  Apfeai.  and  Ebbob  «s>901— Review— Bub- 
den  OF  Showing  Ebbob— Inbtbuctions. 

On  appeal  from  a  judgment  for  plaintiff, 
where  plaintiff  contends  that  the  proper  in- 
structions which  were  refused  were  covered  by 
instructions  given,  the  burden  is  on  defendant, 
by  setting  forth  all  the  instructions,  to  show  the 
error  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1771,  3670 ;  Dec  Dig.  <8=» 
901.] 

13.  Appeal  and  Ebbob  «=»1066  —  Review  — 
Habmless  Ebbob— Instbuctionb. 

An  instruction  correctly  stating  the  law  as 
found  in  Civ.  Code,  i  1970,  as  to  the  liability  of 
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an  employer  for  Injuries  to  an  employ^,  if  not 
appIicaUe,  Ut  not  prejudicial  to  the  employer. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  f  4220;   Dec.  Dig.  «=3l066.] 

14.  Tbial   «s>189  — Inbtbuotiohs  — Assump- 

TICK  AS  TO  Facts. 
An   instruction    beginning,   "If  you   believe 
from  evidence  that,"  etc.,  does  not  assume  the  ex- 
istence of  any  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |g  442-445;  Dec.  Dig.  <S=s>189.] 

Appeal  from  Superior  Court,  Eem  County ; 
J.  W.  Mali<m,  Judge. 

Action  by  Roy  E.  Arundell  against  the 
American  Oilfields  Company.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Olln  Wellborn,  of  Los  Angeles,  and  George 
B.  Whitaker,  of  Bakersfleld,  for  appellant. 
Shepard  &  Aim,  of  Los  Angeles,  and  J.  B. 
Dorsey,  of  Bakersfleld,  for  respondent. 

CHIPMAN,  P.  J.  Judgment  for  $10,000 
followed  tbe  verdict  of  a  Jury  as  damages 
suffered  by  plaintiff  for  the  loss  of  his  right 
band  while  in  defendant's  employ.  The  ap- 
peal is  from  the  Judgment  and  from  the  or- 
der denying  defendant's  motion  for  a  new 
triaL 

In  1910  plaintiff,  then  2S  years  of  age, 
worlced  for  defendant  for  about  six  months, 
receiving  13.50  per  day  and  board,  including 
Sundays.  He  had  had  some  previous  experi- 
ence in  the  oil  fields,  being  employed  princi- 
pally OB  a  "roustabout."  For  some  weeks 
previous  to  November  15,  1010,  he  had  been 
employed  by  defendant  as  a  "tool  dresser" 
and  was  working  in  that  capacity  on  that 
date.  He  commenced  work  at  midnight,  the 
accident  occurring  at  about  4:30  o'clock  in 
the  morning.  The  only  other  person  at  work 
on  the  derrick  at  the  time  was  one  A.  F. 
Mellen,  designated  as  a  "driller."  Plaintiff's 
testimony  as  to  what  he  was  doing  and  the 
cause  of  the  accident  was  as  follows: 

"I  was  jarring  on  a  pipe,  running  the  spear  to 
the  bottom  of  the  pipe,  and  jarring  it  up  trying 
to  free  the  pipe  to  get  it  loose  in  the  well— it 
was  froze.  The  well  was  somewhere  in  the 
neighborhood  of  2,000  feet  deep.  A  spear  is  a 
contrivance  you  put  on  the  tools,  tbe  same  as 
yon  do  a  bit;  then  you  can  eo  down  into  the 
casing  and  take  hold  of  it.  The  string  of  tools 
was  nbout  40  feet  long.  It  may  be  a  little  more 
with  the  spear.  I  continued  jarring  on  the  pipe 
two  or  three  hours.  After  I  was  through  jar- 
ring I  pulled  on  the  casing  trying  to  pull  it 
loose.  I  got  it  partly  loose,  then  I  parted  the 
pipe,  it  was  bard  to  tell  where.  By  'parting  the 
pipe  I  mean  pulled  it  in  two.  I  next  tried  to 
talce  the  spear  out  of  the  hole.  I  didn't  succeed, 
because  the  top  joint  was  crimped  near  the  top, 
and  the  spear  would  not  come  through.  We 
had  to  take  the  ^oint  out  and  get  it  out  of  the 
road — the  top  jomt.  I  unscrewed  it.  In  the 
first  place  ^lellen  and  I  had  to  unscrew  this 
joint  loose  from  the  rest  of  the  pipe.  We  both 
helped  to  do  it.  After  that  was  done  I  put  a 
rope  on  tbe  pipe  and  Mellen  pulled  it  up  in  the 
dierrick.  If  I  remember  right,  I  mentioned  the 
fact  about  using  elevators,  I  said  that  to  Mr. 
Mellen.  He  said,  'No;'  t»  use  the  rope.  I 
tied  the  rope  on  with  a  timber  hitch  just  below 


the  collar,  probably  6  or  8  inches,  maybe  a  foot 
The  collar  is  about  0  inches  wide.  The  rope 
was  about  an  inch  or  a  little  more  thick.  It  was 
a  strand  out  of  a  drilling  cable,  about  10  feet 
long.  After  tying  the  rope  to  the  pipe  I  hooked 
it  onto  the  block  hook.  It  had  an  eye  in  it 
Block  hook  is  what  they  generally  use  for  han- 
dling casing,  the  one  that  is  permanently  in  the 
casing  blo^  I  slung  the  eye  of  the  rope  over 
that  hook  in  the  casing  block.  Mr.  Mellen  pulled 
the  casing  up  in  the  derrick  with  the  casing 
block  by  means  of  the  engine  and  apparatus. 
At  the  time  he  was  at  the  throttle.  You  can 
reach  it  from  the  derrick  floor.  This  happened 
about  4  or  5  in  the  morniug.  It  was  dark.  I 
could  see  about  20  foot  in  the  derrick;  alMve 
that  I  could  not  distinguish  anything.  After 
Mellen  had  hoisted  tliat  pipe  I  puU^  the  tools 
up  and  took  that  spear  out  I  lifted  the  tools 
just  high  enough  so  that  I  could  take  the  spear 
oS.  It  was  on  cne  lower  end.  The  spear  got 
above  the  floor.  Mellen  told  me  to  elevate  the 
tools  at  that  time.  MeUen  had  not  got  around 
to  helping  me  yet  I  put  on  the  wrenches  to 
break  the  joint  It  would  not  take  me  but  a  few 
minutes  to  loosen  that  joint.  When  I  removed 
it  the  tools  were  naturally  moving  around  to  a 
certain  extent ;  jarring  them  rather.  They  were 
practical];)'  perpendicular  all  the  time,  but  they 
would  swing.  I  did  not  lower  or  elevate  them. 
We  didn't  get  tbe  spear  loose.  This  joint  of  pipe 
fell  and  caught  my  hand.  I  bad  my  baud  on 
the  spear  at  the  time.  I  just  started  to  steady 
the  tools  to  put  on  the  wrench.  The  pipe  drop- 
ped down  around  the  tools.  It  struck  me  back 
of  the  thumb  joint  on  tbe  wrist.  It  removed  my 
thumb,  two  fingers,  and  part  of  the  others.  The 
pipe  was  0%  inches  in  diameter.  It  weighed, 
I  think,  20  pounds  to  the  foot  It  was  14  or  15 
feet  long.  •  *  •  They  amputated  the  hand 
at  the  wrist  in  the  hospital." 

Defendant  makes  the  following  points 
against  the  validity  of  the  Judgment:  (1)  In- 
sufficiency of  the  evidence  to  show  how  the 
accident  .happened;  (2)  contributory  negli- 
gence; (3)  plaintiff  assumed  the  risks  of  the 
employment ;  (4)  plaintiff  was  not  injured  by 
the  negligent  act  of  an  employ^  "having  the 
right  to  control  or  direct  the  services"  ot 
plaintiff;  (5)  errors  occurring  at  the  trial. 

[1]  PlaintlfTs  testimony,  above  given,  con- 
veys some  notion  of  how  the  accident  hap- 
pened; but  it  becomes  necessary  to  inquire 
further  Into  the  particulars  and  plaintiff's 
relation  to  the  work  in  hand.  Much  testi- 
mony was  given  explanatory  of  the  relative 
duties  of  the  driller  and  the  tool  dresser  in 
a  derrick  for  drilling  an  oil  well.  Witness 
Crites,  who  was  superintendent  of  the  Peer- 
less Oil  Company  in  the  Kern  River  field, 
and  bad  been  la  the  oil  business  coutlnuously 
since  1896,  "in  the  operating  department, 
drilling  wells,  etc.,"  and  was  "familiar  with 
the  custom  and  manner  of  performing  work 
in  and  around  derricks,"  testified: 

"The  driller  is  a  man  that  has  charge  of  the 
tools,  and  you  look  to  him,  of  course,  to  do  that 
part  of  the  work.  The  tool  dresser's  business  is 
to  help  the  driller.  If  there  is  a  boiler,  he  tukei 
care  of  the  boiler;  keeps  the  fire  up,  and  keeps 
water  in  the  boiler,  and  attends  to  the  work  in 
and  around  the  rig  that  the  driller  requires  of 
him,  dressing  bits,  helping  him  in  all  sorts  of 
ways  around  the  derrick.  The  tool  dresser  has 
certain  duties  which  are  strictly  his  duties,  and 
the  driller  has  certain  other  duties  which  are 
strictly  his  duties.    As  to  the  general  work,  the 
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driller  is  boss  ot  the  rig  and  directs  the  work 
In  and  around  the  derrick.  In  the  performance 
of  work  that  requires  both  the  tool  dresser  and 
the  driller  to  lend  a  hand,  the  driller  directs  the 
work.  Attending  to  the  boiler  is  one  of  the  rou- 
tine duties  that  the  tool  dresser  is  supposed  to 
do.  If  he  wants  any  help,  he  usually  asks  the 
driller  to  help  him.  In  the  actual  work  of 
sinking  a  well,  handling  the  tools,  hoisting  the 
casing,  and  such  matters,  the  driller  directs  that 
work.  The  driller  controls  the  derrick-  directs 
the  tool  dresser  in  and  about  his  work  in  the 
derrick." 

Other  witnesses  described  the  driller  as 
"the  man  that  does  the  work  Inside  and  does 
the  directing  of  it  He  is  supposed  to  be  boss 
when  he  Is  on  tower."  ("Tower"  means  the 
same  as  "shift"  in  other  mining  operations 
and  in  plaintUTs  case  was  from  midnight  un- 
til noon.) 

Witness  Harry  Arundell,  who  was  "lease 
drilling  superintendent"  of  defendant  com- 
pany, testified  to  the  duties  of  the  tool  dresser 
and  driller: 

"The  tool  dreMer's  duties  are  to  fire  and  look 
after  the  boiler,  take  care  of  the  engine,  and  as- 
sist the  driller  around  the  rig,  under  the  driller's 
orders.  He  works  under  the  driller's  orders 
entirely;  the  driller  in  a  derrick  has,  in  a  way, 
a  right  to  control  and  direct  the  services  of  the 
tool  dresser  at  his  work.  All  the  tool  dresser's 
work  is  generally  under  his  supervision.  He  has 
to  do  the  work  to  the  driller's  satisfaction. 
The  meaning  of  'tool  dresser'  is  dressing  and 
sharpening  tools.  *  *  *  In  this  line  of  work 
it  is  necessary  to  use  a  timber  hitch  almost  ev- 
ery day  around  a  drilling  rig,  particularly  hoist- 
ing pipe.  If  a  timber  hitch  is  properly  tied  with 
a  dry  rope,  it  would  not  permit  a  pipe  to  slip 
from  the  rope  and  &U;  it  could  be  tied  with  a 
wet  rope  so  that  it  can't  slip.  A  wet  rope  would 
be  stiff  and  hard  to  use,  and  would  not  draw 
down  tight,  and  would  have  a  tendency  to  open 
up  if  the  weight  was  taken  off  of  it.  •  •  • 
The  scope  of  the  duties  of  driller  and  tool  dresser 
are  understood  by  them  usually,  so  that  they 
can  work  without  much  said.  Ordinary  work, 
sometimes  very  little  spoken ;  ordinarily  each 
knows  his  duty  and  goes  ahead  and  does  it. 
It  was  the  duty  of  the  tool  dresser  to  step  to  the 
throttle  when  the  tools  started  up,  and  to  run 
the  engine  while  the  tools  are  hoisted  out  Cus- 
tom made  it  the  duty  of  the  driller  to  be  at  the 
throttle  when  the  pipe  was  hoisted.  It  is  the 
tool  dresser's  duty,  under  the  driller's  super- 
vision, to  fasten  tne  hoisting  block  and  hook 
to  the  pipe." 

It  is  not  necessary  to  quote  further  from 
the  testimony  as  to  the  relative  duties  of  the 
driller  and  tool  dresser.  There  Is  but  little 
difference  between  the  testimony  of  plaintiff 
and  defendant  on  this  point,  and  there  is  sub- 
stantial agreement  that  the  driller  is  the  di- 
recting head  of  the  work  in  the  derrick  and 
controls  the  movements  of  the  tool  dresser. 

A.  F.  Mellen  was  the  driller  in  charge  of 
the  work  when  the  accident  occurred.  He 
and  plaintiff  were  the  only  persons  present 
His  deposition  was  taken  by  defendant  and 
was  Introduced  by  plaintiff  and  read  in  evi- 
dence.   As  to  the  accident  he  testified: 

"It  is  a  kind  of  a  mystery  how  the  joint  of 
pipe  happened  to  fslL  In  raising  the  pipe  to 
strip  the  tools  through  it  while  taking  off  the 
spear  the  pipe  fell— fell  from  up  in  the  derrick. 
We  pulled  it  up  there  with  a  block  and  tackle, 
the  casing  block— I  did.    It  was  fastened  to  a 
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sling  made  of  ro^e.  Amndell  fastened  the  rope 
to  the  piece  of  pipe  that  fell.  It  was  his  duty. 
He  knew  how  to  fasten  it  Nol)ody  directed  him 
how  to  fasten  it.  As  a  rule  we  generally  kept 
the  block  and  tackle  on  the  hook  all  the  time. 
It  is  a  tool  dresser's  place  to  put  that  on;  it  is 
almost  always  carried  on  the  hook.  The  eleva- 
tors generally  hang  on  them.  The  elevators 
are  used  to  put  in  a  long  string  of  pipe;  and 
the  sling  is  used  for  a  small  article.  As  a  gen- 
eral thing  they  were  both  of  them  hanging  on 
the  same  hook.  I  don't  know  whether  ithey 
were  on  that  niglit — as  a  rule  they  wore  on.  I 
hoisted  the  pipe  up  with  an  engine.  I  ran  the 
engine.  •  •  •  r  could  not  say  how  high  I 
hoisted  it  All  that  I  had  to  go  by  was  the 
lines.  I  figured  on  hoisting  it  to  the  blocks 
at  the  top  of  the  derrick- probably  40  feet 
Arundell  hooked  it  on.  I  could  see  for  myself 
that  the  pipe  was  unscrewed  when  I  hoisted. 

•  •  •  The  rope  was  put  on  after  the  pipe 
was  unscrewed.  While  Arundell  was  putting 
the  rope  on  it  I  was  at  the  engine.  After  I 
helped  to  unscrew  it  I  went  to  the  engine  and 
told  him  to  let  the  blocks  down  while  he  con- 
nected with  the  rope.  I  saw  when  he  got  the 
rope  finally  connected.  When  the  rope  was 
on,  I  hoisted  it.  I  could  see  for  myself  it  was 
ready  to  be  hoisted.  I  could  not  say  definitely 
how  high  I  hoisted  it;  I  figured  on  how  much 
line  I  had.  I  went  by  the  coils  on  the  shaft.  I 
took  the  blocks  to  tne  top  of^the  derrick,  at 
least  40  feet  from  the  bottom  of  the  floor.  I 
had  a  way  of  ascertaining  whether  it  was  at 
the  top  or  not  It  could  not  have  been  from 
the  top  6  or  8  feet    I  don't  know  just  exactly. 

*  *  *  It  was  dark  at  the  time  I  hoisted  it 
I  didn't  look  up  to  see." 

It  appeared  that  the  derrick  was  lighted 
by  four  incandescent  globes  of  10  candle 
power  and  so  placed  under  the  roof  of  the 
derrick  that  they  cast  no  light  in  the  open 
space  above  the  roof  into  which  the  pipe  was 
hoisted.  The  roof  was  about  20  feet  above 
the  floor.    The  witness,  continuing,  testified: 

"I  don't  know  how  She  pipe  happened  to  get 
loose  from  the  rope  that  Arundell  fastened  it  to 
Tlif  fijpe  didn't  come  down  with  the  pipe;  it 
sta.vi'd  on  the  hook.  When  we  took  Arundell 
to  the  doctor,  the  rope  was  hanging  onto  the 
hook  with  the  timber  hitch  still  in  it;  that 
showed  it  slipped — showed  the  pipes  slipped  out 
of  it,  •  •  •  I  am  sure  the  pipe  slipped  down 
the  rope;  the  rope  was  still  on  the  block,  and 
the  timber  hitch  waa  still  in  it  when  I  came 
back;  that  was  after  7  o'clock.  Arundell  was 
hurt  between  4  and  6.  •  •  •  When  I  hoist- 
ed the  string  of  tools  up,  I  didn't  hear  any  blow 
or  jar  as  If  it  had  hit  up  there.  I  didn  t  feel 
any  indication  of  the  tools  hitting  the  pipe, 
when  I  ran  the  engine.  It  seems  like  you  could 
have  felt  such  a  thing.  The  only  thing  I  could 
figure  on  why  the  pipe  slipped  through  the  rope 
and  came  down,  it  must  have  become  loosened — 
picked  it  up  on  the  tools.  That  was  a  theory ;  I 
have  no  knowledge.  •  •  •  When  you  can 
see  in  the  daylight  it  is  the  tool  dresser's  duty 
to  watch  for  that.  In  the  dark  he  could  not 
see.  •  •  •  The  man  at  the  throttle,  who  is 
hoisting  it  could  not  see  it  at  the  same  time  he 
was  performing  his  duty  at  the  engine  there— it 
is  impossible.  •  •  •  The  man  at  the  engine 
could  not  see  anything  in  the  top  of  the  derrick. 
On  the  night  in  question  I  hoisted  this  block 
to  the  top  of  the  derrick  as  far  as  I  could  pos- 
sibly do.  I  had  6  or  8  feet  more  to  run— I 
mean  I  could  hoist  it  further.  *  *  *  I  don't 
think  it  was  possible  to  escape  my  attention, 
if  it  had  been  so  adjusted  that  there  was  danger 
of  it  slipping  out ;  at  that  distance  ft  seemed  all 
right  The  rope  knot  was  on  the  side  away 
from  me.  I  could  see  the  turns  of  the  rope  on 
the  pipe  next  to  me." 
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'  He  testlfled  that  after  he  bmd  hoisted  the 
pipe  he  set  the  brake  to  hold  It  with  the  calf 
wheel,  and  then  puUed  up  the  tools  prepara- 
tory to  taking  It  off  the  spear. 

"While  I  was  letting  it  back  again,  so  the 
spear  would  not  have  to  drop  far,  it  stuck  a 
little,  enough  to  turn  a  twist  in  the  rope  two  or 
three  times  when  Arundell  started  to  take  it  oS. 
Of  course,  while  he  was  doing  that,  1  was  let- 
ting it  down  with  the  brake.  When  I  got  it 
down  2  or  3  inches  of  the  floor,  I  went  to  the 
tools  myself,  and  had  just  got  hold  of  them  with 
my  bands  when  I  heard  this  racket;  that  was 
all  there  was  to  it" 

On  cross-examination  he  testlfled  that 
when  Arundell  tied — 

"that  knot  around  the  pipe  It  was  pretty  close 
to  the  collar :  he  tied  it  2  or  3  inches.  The  col- 
lar is  about  6  inches ;  it  was  8  or  0  inches  from 
the  top.  We  lifted  three  or  four  joints  of  pipe 
with  the  same  knot.  It  didn't  show  any  tend- 
ency at  that  time  to  slip." 

He  testlfled  that: 

"The  closer  you  get  to  the  collar  the  better  it 
Is,  as  they  most  always  slip  some ;  and  for  that 
reason  it  is  better  to  tie  as  close  to  the  collar 
as  you  can." 

Plaintiff  testified  further: 
"At  the  time  this  accident  happened  it  had 
been  raining^-everything  was  wet  and  slippery. 
There  is  always  an  opening  in  the  center  of 
the  roof  of  the  derrick.  Of  conise,  directly  un- 
der the  roof  would  not  much  water  fall.  The 
roof  came  to  a  peak,  like  this  (Ulnstrating), 
about  3  or  3V&  feet  opening  clear  across  the  der- 
rick the  full  width  of  the  rig  from  front  td  back. 
The  roof  covers  each  side ;  leaves  the  center 
open,  *  *  *  I  didn't  have  anything  to  say 
about  how  the  hoisting  of  this  pipe  and  the  re- 
moving of  the  spear  was  to  be  done.  All  told,  I 
had  worked  in  and  around  oil  well  derricks  ap- 
proximately 5  or  6  months.  No  similar  state  of 
circumstances  arose  in  my  experience  during 
that  time.  It  was  the  first  time  that  1  ever  had 
exactly  that  kind  of  work  to  do,  and  it  became 
necessary  to  remove  a  joint  of  casing  oiit  of  the 
well  in  order  to  remove  the  spear.  I  person- 
ally tied  the  knot  by  means  of  which  that  par- 
ticular pipe  was  hoisted.  I  tied  a  timber  hitch. 
(Witness  illustrates.)  I  tied  a  safe  knot ;  I 
tied  it  in  the  usual  manner.  I  had  been  ex- 
lerienced  in  tying  knots  of  that  kind  ever  since 
:  had  been  working  in  the  oil  buriness.  The 
tying  of  that  knot  is  a  frequent  occurrence ;  use 
tiiose  knots  every  day.'  I  could  not  say  how 
high  that  pipe  was  hoisted  by  Mr.  Mellen,  be- 
cause it  went  up  where  there  was  no  light.  It 
was  none  of  my  business  to  pay  any  attention 
to  that.  •  •  •  There  were  no  hghts  above 
the  roof.  The  roof  is  about  20  feet  nigh  above 
the  floor,  I  judge.  •  •  •  During  the  daytime 
or  daylight  I  could  have  seen  the  position  of 
the  pipe,  and  the  man  who  hoisted  it  could  see ; 
not  after  night.  He  could  in  tlie  daytime  by 
stepping  out  just  a  little.  He  could  still  hold 
the  throttle  and  look  up  to  the  top  of  the  der- 
rick." 

On  cross-examination  he  testified  that  he 
had  worked  there  for  4  months  and  was  fit 
for  the  work  he  was  expected  to  do,  although 
lie  "was  not  what  you  call  an  experienced 
man  in  particular" ;  that  "the  string  of  tools 
would  be  about  40  feet  from  where  the  cable 
joins  the  rope  socket  down  to  the  bottom  of 
the  spear."  A  working  model  of  a  derrick  in 
operation  was  brought  into  court  by  defend- 
ant and  used  In  the  examination  of  wit- 
nesses. Fldlntlff  was  called  upon  to.  and  did 
illustrate  by  this  model  with  much  partica- 
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iarlty^  How  be  and  Mellen  conducted  the  work 
before  and  up  to  the  time  of  the  accident. 
Not  having  the  model  before  us,  we  are  de- 
prived to  considerable  extent  of  the  advaor 
tkge  enjoyed  by  the  jury.  There  was  testi- 
mouy  of  several  witnesses  to  the  effect  that 
it  would  have  been  the  proper  thing  to  do. 
and  safer,  to  hare  hoisted  the  pipe  with  the 
elevators.    Plaintiff  testified: 

"The  elevators  which  I  had  been  using  when 
I  broke  the  pipe  [by  "broke"  we  understand  is 
meant  unscrewing  itj  were  set  aside  on  the  der- 
rick floor.  The  elevator  block  was  hanging 
somewhere  in  the  derrick.  I  got  that  down  far 
enough  to  hook  the  rope  into  it;  then  I  pulled 
the  pipe  up  in  the  derrick.  After  I  hooked  one 
end  of  the  rope  to  the  hook,  one  end  was  al- 
ready on  the  casing.  I  tied  the  rope  to  the 
casing— that  is  the  timber  hitch  I  veiei  to  in 
my  testimony." 

He  then  described  how  he  hoisted  the  tools 
high  enough  to  get  at  the  spear  which  was 
at  the  lower  end — 

"high  enough  to  unscrew  it.  The  next  step  was 
to  take  the  spear  off.  *  *  *  When  X  was 
procee(Ung  to  unscrew  the  spear  there,  the  joint 
of  pipe  that  was  held  in  <the  air  dropped.  The 
rope  that  held  it  did  not  break ;  the  rope  did  not 
break  loose  from  the  hook ;-  the  rope  remained 
aloft  and  the  pipe  came  down.  «  •  *  Mellen 
was  presumably  at  the  throttle  during  the  lifting 
of  the  pipe.  *  *  *  I  knew  my  doties  and 
went  ahead  with  the  performance  of  them; 
Mellen  knew  his  duties  and  went  ahead  with 
the  performance  of  his." 

On  redirect  he  testified: 

"I  mean  by  saying  I  knew  my  duties,  as  I 
testified  a  moment  ago,  that  I  knew  my  duties 
as  tool  dresser;  that  is,  when  I  was  told  to  do 
anything  I  knew  how  to  go  around  and  do  it. 
*  *  *  I  don't  know  of  my  own  knowledge 
that  the  pipe  slipped  through  the  knot.  I  know 
by  what  Mellen  said  afterwards.  If  I  remem- 
ber right,  I  aidted  before  X  tied  this  rope  around 
there  if  we  should  not  use  the  elevators — some- 
thing to  that  effect.  I  did  not  have  any  partic- 
ular reason  for  that,  only  I  just  took  it  that 
that  would  be  the  best  way  m  doing  it.  He 
told  me  to  use  the  rope." 

On  recross: 

"Q.  Did  Mellen  give  you  any  directions  about 
the  tying  of  that  knot,  or  any  advice  or  any  su|^ 
gestions  or  anything,  or  did  you  know?  A.  I 
knew  what  knot  to  use." 

His  attention  was  called  to  testimony  be 
had  given,  as  we  understand,  in  a  deposition: 

"Q.  Did  the  pipe  go  clear  down,  or  was  it 
stopped  by  the  piece  of  rope  with  the  eye  in  it 
which  was  fastened  to  it?  A.  It  dropped 
through  the  knot  Q.  It  did  not  break  the 
rope,  then?  A.  No,  sir.  Q.  But  it  slipijed 
down  there  through  the  knot  which  you  had  tied 
around  it  and  came  through  it?  A.  Yes,  sir. 
Q.  How  did  you  ascertain  that?  A.  Because 
it  could  not  possibly  happen  without— that  is,  it 
could  not  have  slipped  uirough  the  knot  without 
the  pipe  was  raised  and  the  weight  was  taken 
off  the  pipe  to  let  the  knot  become  slack.  Q. 
How  did  yon  know  that  the  knot  was  slack? 
A.  The  pipe  could  not  have  slipped  through  it 
without  it  did.  Q.  Could  not  the  rope  break? 
A.  The  rope  did  not  break.  Q.  Did  the  rope 
remain  hanging  on  the  block  nook?  A.  Yea, 
sir.  Q.  So  that  your  theory  of  the  manner  in 
which  the  accident  happened  is  that  the  tools 
were  hoisted  in  such  a  way  that  they  lifted 
the  pipe  enough  to  shake  the  rope  loose  from 
it  sufficiently  to  let  it  drop  down  through  the 
knot?  A.  Yes,  sir..  Q.  Tou  believe  that  is  th|B 
way  the  accident  happened?  Aj'^^JUf/l  !,> 
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Bxpert  WitneAses  'were  callied  by  plaflntUt 
to  explain  what  they  regarded  as  thie  pr<%>er 
and  safe  way  to  remove  a: spear  from  the 
tools  under  drcamatancee  such  as  existed  In 
the  present  case.  Witness  T.  Phillips,  a 
driller  of  many  years'  experience,  testified: 

"I  was  runningf  the  opposite  tower  the  day 
Mr.  AnmdeU  was  injured.  There  are  two 
towers — the  morning  tower  (from  noon  to  mid- 
night) and  the  afternoon  tower  (from  midnight 
to  noon.)  *  •  •  Aaauming  that  the  top  jomt 
WSB  crimped,  so  that  the  spear  wonld  not  pass 
through  it;  and  assuming  that  I  wanted  to  re- 
move the  spear  from  the  lower  end  of  lui^  tiirU, 
the  only  way  to  go  about  it  is  to  biiut;  that 
spear  ap  and  take  it  off.  I  would  taku  oii  the 
top  joint  of  pipe  and  take  it  off.  I  wuulil  buist 
it  that  high,  probably  (demonstrates  with  mcxlel). 
I  would  only  hoist  it  above  the  floor  here  hiffh 
enough  so  that  I  could  break  this  joint.  About 
there  is  where  I  woold  put  the  casing  (flemon- 
strating^.  I  would  susiMnd  the  casing  nbnit  at 
that  pomt,  with  the  brake  on  the  calt  n-heol; 
it  would  not  be  over  3  or  4  feet.  •  •  •  1 
would  break  it  and  take  the  spear  off,  then  let 
the  casing  down  and  pull  the  tools  out  through 
It,  ♦  •  •  and  after  you  get  your  tools  out 
there  is  nothing  in  the  way  of  putting  the  pipe 
anywhere  you  want  to.  I  would  take  the  elevar 
tor  rather  than  use  a  1-incb  maniUa  rope  to 
hoist  it  with.  I  think  it  would  be  more  safe; 
with  that  rope  there  is  a  chance  of  slipping. 
Where  the  elevators  are  fastened  onto  the  casing 
there  is  not  much  chance  In  the  matter.  If  I 
merely  hoisted  it  up  that  distance,  there  is  a 
chance  of  the  rope  slipping;  there  is  always  a 
chance  if  the  rope  is  wet;  there  is  a  chance  for 
it  to  slip.  It  was  raining  that  nighty  it  had 
been  raining  when  I  went  off  tower.  I  don't 
think  it  is  safe  to  hoist  that  pipe  a  greater  dis- 
tance than  that  under  any  circumstances— not 
with  a  hitch  on,  because,  you  see,  if  that  rope 
is  wet  there  is  a  chance  for  it  to  slip — anything 
loosens  it  up  it  is  liable  to  slip  through  and  you 
once  loosen  it  and  it  won't  take  hold  again.  It 
would  not  be  apt  to  slip  without  anytiiing  inter* 
feting  with  it,  if  it  was  properly  tied.  There 
would  have  to  be  something  to  interfere  with  it, 
if  it  was  drawn  up  by  a  knot  properly  tied. 
♦  •  •  Up  that  high  it  is  pretty  close  to  the 
center  of  the  derrick  or  to  the  pipe.  Of  course, 
there  is  a  chance  for  it  to  swing  over  and  catch." 

Oiven  the  dtcomstances  in  this  case  of 
the  pipe  hoisted  np  toward  the  top  of  the 
derrick,  and  that  tbe  tools  were  hoisted  out 
of  tbe  well  so  as  to  reach  the  spear  to  take 
it  off,  and  In  attempting  to  take  It  off  the 
pipe  fell,  he  testified: 

"I  would  say  that  there  is  only  one  chance 
to  cause  tbe  pipe  to  fall.  If  the  knot  was  prop- 
erly tied,  the  only  chance  would  be  catching  the 
tools  onto  this  pipe  and  raising  it  up  and  lifting 
the  weight  off  the  rope.  The  tools  were  ap- 
proximately 45  feet  in  length.  A  pipe  being 
hoisted  in  that  manner,  assuming  It  to  be  a  14- 
foot  pipe  with  a  rope,  say  8  or  10  feet,  that 
would  have  to  get  very  near  to  the  top  to  clear 
it  from  the  tociB." 

Befferrlng  to  the  manner  the  pipe  was 
hoisted  and  Its  height  in  the  derrick,  be 
testified: 

"I  should  think  it  would  be  carelessness  In  a 
man  to  hoist  it  np  where  it  was." 

Other  witnesses  expressed  similar  opinion, 
though  one  or  more  testified  that  the  npper 
loipt  of  pipe  should  be  unscrewed  and  drawn 
up  a  few  feet  above  tbe  fioor  of  the  derrick 
7-8  or  4  feet — and  the  tools  then  drawn  np 
through  tbe  pipe  and  tbe  spear  taken  oS  at 


thljs  (opening  in  the  plye.  The  tools  cotald 
then  be  drawn  np  through  the  pipe  and  dis- 
posed of,  and  the  pipe  screwed  on  again  and 
let  down  into  its  place,  or  laid  aside  if  faul- 
ty. But  all  agreed  that  the  pipe  need  not 
and  should  not  be  raised  but  a.  few  feet 
above  the  floor. 

Witness  Ck>x  testified: 

"If  I  should  hoist  it  [the  pipe]  up  that  way, 
and  then  afterwards  hoisted  the  tools  up  so  as 
to  get  at  the  spear,  assuming  that  it  was  dark 
and  I  could  [not]  see  any  distance  above  the 
top  of  the  roof  there,  I  would  not  really  know 
when  I  had  that  pipe  in  a  safe  place— I  suppose 
it  would  be  guessworl^  I  would  not  guess  at 
it;  I  would  not  pull  it  up  there;  if  1  did,  1 
would  use  the  elevators.  If  I  did  pull  it  up 
with  a  rope,  it  is  liable  to  fall— to  come  in  con- 
tact with  some  part  of  the  rig  that  you  could 
hot  see,  or  something,  and  the  rope  might  slip. 
If  you  hoisted  the  tools  in  order  to  ^et  at  that, 
in  order  to  get  at  the  spear,  assuming  the  tools 
were  about  40  feet  in  length,  the  rope  socket 
would  not  likely  pass  through  the  pipe  without 
catching  on  the  bottom  of  the  pipe.  If  the  pipe 
woe  tied  up  by  means  of  a  rope— a  sling- there 
would  not  be  much  chance  to  pull  it  up  without 
hitting  the  bottom  of  tbe  pipe.  The  pipe  would 
not  hang  perpendicular,  in  my  opinion;  the  tools 
would  probably  catch  on  the  side  of  it  The 
chances  are  that  would  have  an  effect  on  the 
knot  or  rope,  it  would  loosen  up  your  knot;  if 
your  rope  was  wet  or  stiff,  or  a  new  rope,  it 
would  pve  you  slack  on  your  rope." 

Witness  Nangle,  bavlng  explained  tbe  pro- 
cess of  taking  off  the  spear  and  removing 
tbe  tools  under  the  circumstances  here,  testi- 
fied: 

"I  would  raise  the  joint  by  means  of  an  ele- 
vator. It  is  safer.  I  would  not  raise  that  joint 
of  pipe  above  the  roof.    I  would  not  consider  it 

safe  to  do  that" 

Witness  Hutcblngs  testified: 

"I  would  not  think  it  was  equally  safe  to  hoist 
that  pipe  way  up  to  the  top  of  the  derrick  out 
of  the  reach  of  the  tools  and  then  hoist  the  tools 
—not  in  my  experience  I  wonld  not" 

Speaking  of  tbe  rope  as  attached  in  tbe 
present  case  and  the  pipe  hoisted  up  as  de- 
scribed, be  testified: 

"It  would  not  slip  unless  the  tools  caught  it 
and  raised  it  up  and  loosened  the  hitch.  The 
timber  hitch  will  hold  the  pipe  safely,  I  suppose, 
if  there  is  not  anything  to  interfi^  with  it 
*  *  *  You  see  the  tools  are  liable  to  catch 
on  this  joint  here  (indicating  on  modd),  and 
raise  it  up,  and  it  will  unhook  the  rope  up  there, 
if  he  was  using  a  rope— raises  that  joint  (indi- 
cating); it  would  not  be  apt  to  unhook  if  he 
used  the  elevator.  (Witness  demonstrates  pull- 
ing tools  up,  showing  how  they  would  catch  on 
the  pipe.)  If  the  pipe  was  lifted  in  that  manner, 
it  would  loosen  timber  hitch.  •  *  •  This  mpe 
is  bound  to  hang  out  of  the  perpendicular.  The 
tools  would  catch  on  the  bottom  of  the  pipe  and 
raise  that  up,  and  it  wUl  loosen  that  knot;  then, 
when  they  arop  back,  of  course,  it  will  slip- 
bound  to  slip.  If  this  rope  was  a  1-inch  manUla 
rope,  and  wet  at  the  time,  it  would  make  a  lot 
of  difference  on  the  holding  qualities  of  the 
rope;  it  wonld  be  stiff,  would  not  draw  down 
tight;  you  could  not  make  that  knot  as  safe, 
it  would  not  draw  down  as  hard  on  the  pipe,  and 
would  be  more  easily  loosened,  if  anything  rais- 
ed the  pipe  and  slackened  the  pull  on  the  rope. 
If  it  was  a  manilla  rope,  and  not  a  cotton  rope, 
it  would  make  a  lot  of  difference— it  is  stiffer 
and  won't  draw  down  like  this  one.  (Referring 
to  sample  piece  of  cotton  rope  in  the  court- 
room.)" 
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Witness  McManna  testlfled: 

"I  woald  not  lift  a  pipe  to  the  top  of  a  derrick 
by  means  of  a  rope  tied  in  a  timber  hitch.  I 
would  consider  it  careless  on  the  part  of  a  man 
who  dii)  that,  as  long  as  he  had  an  elevator  there 
to  handle  it" 

Witness  Harry  Anmdell  testified: 
"Q.  If,  under  the  circumstances  just  stated, 
the  driller  hoisted  the  pipe  to  a  great  distance  up 
in  the  derrick,  up  near  the  top,  would  you  con- 
sider that  a  safe  manner  of  proceeding  or  not? 
A.  I  would  consider  it  dangerous  to  hoist  any- 
thing to  the  top  of  the  derrick  by  a  rope,  unless 
great  care  is  taken.  There  woxild  be  danger  of 
getting  tangled  up  and  falling,  tfie  knot  slipping 
or  becoming  untied." 

The  height  of  the  derrick  is  not  certainly 
giveH  by  any  witness.  Witness  Phillips 
thought  is  82  feet;  witness  Harry  Arundel! 
stated  that  the  standard  derrick  was  82  to 
&i  feet  from  below  the  crown  block,  tit  the 
ground.  "The  bottom  of  the  casing  block, 
the  hook,  would  be  about  10  feet  under  the 
crown;  that  would  be  about  72  feet  up." 
Witness  Phillips  thought  the  tools  were 
about  45  feet  long. 

[2, 3]  iixpert  witnesses  called  by  defend- 
ant testified  that  a  timber  hitch,  If  properly 
tied,  as  the  evidence  showed  was  the  case 
here,  would  not  slip,  even  though  interfered 
with,  while  holding  up  a  pipe,  for  example, 
by  the  tools  when  elevated.  But  on  this 
point  the  evidence  is  decidedly  conflicting, 
as  will  be  seen  from  the  testimony  introduced 
by  plaintiff.  There  was  sufficient  evidence  to 
justify  the  Jury  In  finding  that  Melien,  who, 
for  the  time,  represented  the  authority  and 
responsibility  of  defendant,  was  guilty  of 
negligence  In  raising  the  pipe  so  far  above 
the  roof  of  the  derrick  that  the  rope  by 
which  it  was  held  suspended  could  not  be 
seen,  and  leaving  the  pipe  thus  suspended 
at  a  height  where  the  tools  when  elevated 
would  Interfere  with  It.  Melien  was  not  at 
all  certain  to  what  height  he  lifted  the  pipe. 
He  testified  that  all  he  had  to  go  by  was  the 
lines;  that  he  could  not  say  how  high  he 
hoisted  it  "1  figured  on  how  much  Une  I 
had.  I  went  by  the  coils  on  the  shaft 
•  •  •  I  figured  on  hoisting  it  to  the  blocks 
at  the  top  of  the  derrick — ^probably  40  feet." 
In  view  of  the  testimony  that  it  was  not  nec- 
essary to  take  the  obvious  risk  of  hoisting 
the  pipe  Into  a  space  of  darkness  and  that 
in  taking  this  unnecessary  course  care  was 
not  observed  to  make  sure  that  the  tools 
when  elevated  would  not  interfere  with  it, 
and  that,  If  this  happened,  it  was  almost 
certain  that  the  knot  would  become  loosened 
and  the  pipe  slip  through  it,  the  Jury  might 
well  have  Inferred  the  negligence  of  defend- 
ant to  have  been  the  proximate  cause  of  the 
accident 

The  principles  enunciated  in  the  cases  cited 
by  defendant  that  negligence  will  not  be 
presumed  merely  from  Injury  shown,  or  from 
facts  unexplained  that  an  accident  has  oc- 
curred, aqd  that  the  burden  of  proof  was  on 
plaintiff  to  show  defendant's  negligence,  need 


not  be  gainsaid.  But  the  law  does  not  re- 
quire in  all  cases  direct  evidence  of  a  fact  In 
dispute.  The  law  recognizes  the  force  of 
indirect  evidence  which  tends  to  establish 
such  fact  by  proving  another  which,  though 
not  in  itself  conclusive,  affords  an  Inference 
or  presumption  of  the  existence  of  the  fact 
In  dispute.  Code  Olv.  Proc.  |  1832.  An  in- 
ference is  a  deduction  which  the  reason  of 
a  Jury  makes  from  the  facts  proved  (Id.  { 
1958);  but  an  Inference  must  be  founded  up- 
on fact  legally  proved  (Id.  {  1960).  The  testi- 
mony showed  that  Melien  adopted  a  plan  oi 
handling  the  tools  and  pipe,  which  the  wit- 
nesses testified  was  unsafe,  by  hoisting  the 
pipe  Into  a  dark  space  where  the  timber 
knot  by  which  it  was  held  could  not  be  seoi, 
or  any  tendency  of  Its  slipping  be  observed, 
and  by  not  using  the  elevators  which  would 
have  held  the  pipe  in  perfect  security. 
This  was  his  IniUal  act  of  negligence,  and 
It  was  followed  by  another  step,  testified  to 
as  unsafe,  which  was  to  elevate  the  tools 
without  being  assured  that  they  would  not  in- 
terfere with  the  pipe,  knowing,  as  he  must 
be  presumed  to  have  known  as  a  competent 
driller,  that  such  interference  might  loosen 
the  knot  holding  the  pipe  and  permit  the 
pipe  to  slip  through. 

One  or  more  of  defendant's  witnesses  tes- 
tified, and  it  is  urged  in  argument  that  the 
danger  was  not  Increased  by  the  height  to 
which  the  plp6  was  hoisted,  for  had  it  been 
raised  but  6  or  6  feet  and  had  fallen  it  would 
as  surely  have  Injured  plaintlfF.    This  sug- 
gestion Ignores  the  fact  that  had  the  pipe 
been  raised  but  .a  few  feet  from  the  fioor, 
both  plalntitF  and  Melien  could  have  observ- 
ed any  tendency  of  the  pipe  to  slip,  and,  be- 
sides, there  would  in  that  case  have  been  no 
tools  hovering  around  the  pipe  and  endanger- 
ing the  security  of  the  knot  in  the  rope.    De- 
fendant contends  that  the  testimony  shows 
a  clear  space  between  the  tools  and  the  lower 
end  of  the  pipe,  and  hence  the  Impossibility 
of  the  tools  having  had  anything  to  do  with 
the  pipe's  sUtq;)ing  througn  the  rope.    This 
contention   Is  grounded  on  the  assumption 
that  Melien  hoisted  the  pipe  to  the  top  of 
the  derrick,  a  fact  not  deducible  from  Mel- 
len's  testimony,   the  only  witness  who  had 
any  knowledge  on  the  subject  |  The  esti- 
mates given  of  the  Inside  height  of  the  der- 
rick, the  length  of  the  tools  and  pipe,  and 
the  pieces  of  rope  and  the  blocks  used  oa 
each  would  leave  but  a  small,  tf  any,  margixk 
of  space  between  the  tools  and  pipe.    Melien 
said  he  hoisted  tlie  pipe  probably  40  feet; 
again,  that  he  did  not  know  how  high  txe 
hoisted  it;  again,  that  it  was  a  few  feet  frocn 
the  top ;  again,  that  he  had  only  the  lines  to 
go  by,  or  the  colls  on  the  Aaft;  but  he  did 
not  say  he  counted  the  coils  or  examined  lila 
line.    If  he  hoisted  the  pipe  only  40  feet.  It 
would  not  have  cleared  the  tools,  for  they 
were  46  feet  long,  as  PhilUps  testified.    And 
this  witness,  who  worked  on  tills  same  der^ 
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tick  aa  driller,  teatlfled  tbat  the  pipe  'VovM 
have  to  get  very  near  to  the  top  to  dear  It 
from  the  tools."  Defendant  further  Baggesta 
that  the  eTldence  la  aa  conaistent  with  the 
theory  tbat  the  rope  waa  careleaaly  tied  by 
plaintiff  aa  that  the  pipe  waa  raised  and  the 
rope  loosened  by  the  toola.  Tbla  snggeatlon 
derives  no  force  from  the  testimony,  for  both 
plalntm  and  MeUen  testified  that  plaintiff 
tied  a  proper  timber  hitch,  and  the  testimony 
of  many  witnesses  was  that  a  timber  hitch 
properly  tied  is  safe,  and  not  likely  to  loosen 
its  grip.  We  think  the  evidence  was  fairly 
responsive  to  the  Issues  presented  by  the 
complaint  and  answer,  and  that  there  was 
snfflcient  evidence  to  Justify  the  Jury  In  at- 
tributing the  injury  to  defendant's  negUgMice. 

[4,  S]  It  is  contended  that  the  injury  to 
plaintiff  was  caused  by  an  assumed  risk.  In 
support  of  this  contention  It  Is  claimed  that 
plaintiff  "had  the  same  opportunity  of  ob- 
aerving  the  situation  as  Mellen  had";  tbat 
'^e  waa  in  as  good  a  position  as  MeUen  to 
notice  the  danger  and  risk  of  the  buslnaM"; 
that  It  is  not  charged  that  the  appliances 
furnished  were  not  adequate  and  the  place 
a  safe  one  in  which  to  work  or  that  Mellen 
was  an  unskillful  driller.  Under  these  cir- 
cumstances It  is  urged  that  plaintiff's  injury 
•Vas  the  result  of  an  accident  happening  in 
the  ordinary  course  of  the  business  in  whldi 
be  was  employed,  and  the  risk  of  which  he 
assumed  as  one  of  the  hazards  of  his  employ- 
ment." The  rule  is  relied  on  as  stated  by 
Labatt: 

"That  a  servant  assomea  all  the  ordinary  risks 
which  are  incidental  to  his  employment,"  and 
that,  "nnless  the  plaintiff  can  adduce  evidence 
which  tends  fairly  to  show  that  the  injured  per- 
son, by  reason  of  his  want  of  experience  or  his 
tender  years,  waa  not  chaiveable  with  that  com- 
prehension of  the  risk  which,  in  the  absence  of 
such  evidence,  he  is  presumed  to  have  possess- 
ed."   1  Labatt  on  Master  and  Servant,  p.  2102. 

Conceding  the  correctness  of  the  rule,  as  it 
existed  when  the  accident  happened,  that 
•tlie  servant  assumes  all  the  ordinary  risks 
frhich  are  Incidental  to  his  employment," 
the  question  is :  What  is  meant  by  the  term 
"ordinary  risks"?  It  certainly  is  not  meant 
tbat  the  servant  assumes  all  risks  of  injury 
tliat  may  result  in  the  ordinary  course  of  Us 
employment,  for  the  master,  under  such  a 
mle,  would  never  be  held  liable.  Wfe  take 
It  the  ordinary  risks  wUch  the  sen-ant  as- 
sumes are  such  as  may  not  be  avoided  by 
tlie  exercise  of  reasonable  care  by  the  mas- 
ter, or  by  bis  servant  who  is  superior  to  the 
injured  servant.  It  cannot  be  said  that 
plaintiff  and  Mellen  stood  upon  an  equal 
footing,  or  that  plaintUTa  opportunities  of 
oboerrlng  what  MeUen  was  doing  and  how 
lie  was  doing  it  were  equal.  Plaintiff  could 
not  Imov,  nor  could  he  be  presumed  to  have 
anticipated,  the  possibility  or  probability  of 
Mellen's  not  having  hoisted  the  pipe  suf- 
ficiently far  to  clear  the  tools.  Plaintiff  was 
fn  no  aitnatlan  to  olnerve  what  MeUen  was 
d«inc  or  how  ha  was  doing  it.   He  waa  at  his 


post  of  duty,  endeavoring  to  '1>reak"  the 

spear,  ignorant  of  his  position  of  danger 
caused  by  MeUen's  carelesaness  and  negU- 
gence.  By  the  exercise  of  ordinary  care  cm 
Mellen's  part  the  accident  would  not  have 
happened. 

[8]  AppeUant  contends  that  plaintiff  tied 
the  timber  hitcli,  raised  the  tools,  and  moved 
the  tools  after  they  were  raised,  and  hence, 
if  the  tools  caused  the  rope  on  the  casing 
to  be  loosened,  it  was  caused  by  plaintiff's 
negligence  and  he  cannot  recover.  The  testi- 
mony was  that  Mellen  hoisted  the  pipe  to  a 
place  above  the  roof  and  set  his  brake.  Un- 
der Mellen's  orders,  and  with  his  assistance, 
plaintiff  hoisted  the  tools  high  enough  above 
the  floor  to  allow  him  and  Mellen  to  remove 
the  spear.    Mellen  testified: 

"I  pulled  the  tools  up  and  prepared  to  take 
the  spear  out  •  •  •  We  pulled  the  tools  up 
to  the  joint  in  the  pipe,  about  even  with  the 
floor." 

What  plaintiff  did  in  the  matter  was  done 
under  Mellen's  orders,  with  his  personal  as- 
sistance, and  withont  any  knowledge  or 
comprehension  of  the  dangerous  position  of 
the  pipe;  and  it  seems  to  us  the  Jury  were 
Jnsttfled  in  finding  that  he  acted  as  a  reason- 
ably prudent  and  cautions  man  would  have 
acted  under  the  circumstances.  The  acci- 
dent did  not  happen  by  reason  of  hoisting 
the  tools  too  far — they  were  raised  only  suf- 
ficiently high  to  admit  of  removing  the  spear. 
The  cause  of  the  accident,  as  the  evidence 
warranted  the  Jury  in  finding,  was  that  the 
pipe  was  not  hoisted  high  enough.  Of  course, 
it  was  incvmibent  upon  plaintiff  to  exercise 
his  senses  and  reasoning  faculties,  and 
whether  he  did  so  In  the  present  case  was 
to  be  determined  by  the  jury,  taking  into 
account  aU  the  attending  circumstances. 
The  accident  cannot  be  traced  to  any  act  of 
plaintiff  which  was  not  performed  in  the  line 
of  his  duty  or  directly  ordered  to  be  done 
by  Jiis  superior.  We  do  not  think  defendant 
sustained  the  burden  of  proving  contributory 
negligence  of  plaintiff  as  the  cause  of  his 
injury. 

[7]  The  point  urged  that  plaintiff  "was 
not  injured  by  the  negligent  act  of  an  em- 
ploye of  defendant  having  the  right  to  direct 
and  control  his  services,"  we  think,  cannot 
be  maintained.  Section  1970  of  the  Civil 
Code  provides  that: 

The  "employer  shall  be  Uable  for  such  injury 
when  the  same  results  from  the  wrongful  net, 
n^lect  or  default  *  *  *  of  a  person  employ- 
ed b^  such  employer  having  the  right  to  control 
or  direct  the  services  of  such  employe  injured." 

It  seems  to  us  the 'testimony  of  both  plain- 
tiff and  defendant  showed  very  clearly  that 
the  work  in  and  around  an  oU  well  derrick 
is  under  the  direct  control  of  the  driller.  In 
the  absence  of  the  superintendent  his  au- 
thority Is  supreme.  It  is  by  virtue  of  this 
authority  given  by  custom  to  the  driUer  that 
he  has  the  rioht  to  exercise  it.  One  of  de- 
fendant's   witnesses,    hinuwU    president    or 
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Tlce  president  of  lereTal  otl  companies,  tes- 
tified: 

"In  remoTlii;  a  pipe  from  the  well,  as  In  this 
case,  in  determining  what  was  to  be  done  with 
the  top  joint  of  casmg,  the  driller  would  tell  the 
tool  dresser  what  they  were  going  to  do  and 
that  if  the  tool  dresser  should  say,  'No,  I  don't 
think  that  shonld  be  done,'  the  superintendent  on 
the  lease  would  get  another  tool  dresser,  if  I 
was  the  driller." 

We  have  called  attention  in  the  earlier 
part  of  this  opinion,  to  sufiSdent  testimony 
to  show  that  Mellen  had  the  right,  and  ex- 
ercised it,  to  direct  plaintiff  in  his  work. 

[8]  Brror  is  claimed  in  the  court's  not  al- 
lowing defendant  to  prore  by  witness  Munzer 
the  condition  of  the  weather  in  Kem  county 
at  the  time  of  the  accident.  It  had  been 
shown  by  plaintiff  that  It  was  raining  the 
night  of  the  accident,  and  the  purpose  of  the 
offered  evidence  was  not  so  much  to  dispute 
a  fact  of  no  great  importance  in  the  case  as 
it  was  "in  determining  which  party  spoke 
the  truth."  The  report  offered  was  made  up 
by  the  Kem  County  Land  Company  at  Bak- 
ersfleld  from  reports  sent  In  by  superintend- 
ents of  farms  in  various  parts  of  the  county. 
These  reports  were  telephoned  to  the  tele- 
phone operator  in  the  office;  he  reported 
them  to  the  stenographer,  and  she  "makes 
the  proper  record  of  it."  It  was  a  puiport- 
ed  oc^y  of  this  record  that  was  offered. 
Aside  from  its  nonoffldal  and  hearsay  char- 
acter, the  reports  from  the  Kern  County 
Land  Company's  farms  woold  not  disprove 
that  it  rained  at  the  oil  well  In  question. 
The  ruling  was  not  error. 

[9]  Error  is  claimed  in  giving  the  follow- 
ing Instruction: 

"Presumptive  or  circumstantial  evidence  is  ad- 
missible in  civil  cases.  When  direct  evidence 
cannot  be  produced,  minds  will  form  their  judg- 
ments on  circumstances.  So  in  this  case  it  is 
not  necessary  that  the  plaintiff  produce  direct 
evidence  as  to  what  caused  the  casing,  mentioned 
in  this  case,  to  fall,  if  any  casing  did  fall;  but 
such  cause  may  be  inferred  from  all  of  the  cir- 
cumstances in  the  case." 

It  Is  contended  that: 

"A  jury  is  not  permitted  to  infer  the  negli- 
gence of  a  defendant  from  circumstances,  unless 
they  are  strong  enough  and  convincing  enough 
to  exclude  every  other  reasonable  hypothesis 
than  that  of  negligence." 

We  have  already  referred  to  the  law  that 
the  fact  of  negligence  may  be  proved  by  in- 
direct as  well  as  by  direct  evidence.  Jones 
V.  Leonardt,  10  Cal.  App.  284,  101  Paa  811. 
Section  1832,  Code  Civ.  Proc.  Negligence, 
like  any  other  fact,  may  be  inferred  from 
a  preponderance  of  the  evidence  whether  it 
be  circumstantial  or  direct,  and  plaintiff  is 
not  required  to  prore  his  case  beyond  a  rea- 
sonable doubt  The  instruction,  fairly  con- 
sidered, merely  told  the  Jury  that  they  were 
at  liberty  to  determine  the  question  of  de- 
fendant's negligence  from  evidence  other 
than  direct  proof  of  the  cause  of  the  ac- 
cident. 

[It]  The  court  refused  the  instruction,  re- 
quested by  defendant,  to  the  effect  that  the 


Jury  tboold  not  be  goremed  by  sympathy, 
but  by  the  evidence,  and  that  in  consldecins 
the  evidence  the  jury  should  not  be  Influ- 
enced by  the  fact  that  plaintiff  is  a  laboring 
man  and  defendant  a  corporation.  A  Jury 
sworn  to  try  the  case  and  a  true  verdict  ren- 
dered upon  the  evidence  must  be  presumed 
to  have  obeyed  their  oath,  and  nnless  It 
should  appear  that  they  were  influenced  by 
sympathy  or  prejudice,  and  not  by  the  evi- 
dence, we  must  presume  that  their  verdict 
was  based  upon  the  evidence.  Nothing  In 
the  record  tends  to  show  that  the  Jury  acted 
out  of  sympathy  for  plaintiff  or  through  prej- 
udice against  defendant 

[11, 12]  An  Instruction  asked  by  defendant 
was  refused  In  which  the  Jury  were  told  that 
plaintiff  could  not  recover  "unless  they  find 
he  has  a  preponderance  of  evidence  support- 
ing the  following  propositionB:  First,  that 
the  plaintiff  was  not  at  the  time  of  the  ac- 
cident guilty  of  any  failure  to  exercise  or- 
dinary care  for  his  own  safety  which  approx- 
imately contributed  to  his  injury;  second, 
that  the  defendant  was  gnllty  of  negligence 
in  the  manner  diarged  In  the  complaint; 
third,  that  such  negligence  was  the  proxi- 
mate or  direct  cause  of  the  plaintiff's  injuries 
in  question" — and  that  If  plaintiff  has  failed 
to  sustain  by  evidence  these  propositions  or 
any  one  of  them  he  cannot  recover.  The 
first  subdivision  of  this  Instmction  Is  in  ef- 
fect an  Instruction  that  the  burden  is  upon 
plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  he  was  not  guilty  of  contribu- 
tory negligence;  for  one  who  falls  to  exer- 
cise ordinary  care  for  his  own  safety,  If  he 
Is  injured  In  consequence  thereof,  certainly 
contributes  thereto.  But  this  issue  was  pre- 
sented by  defendant,  and  upon  it  rested  the 
burden  of  establishing  it  by  a  preponderance 
of  evidence,  and  not  ui)on  plaintiff  to  prove 
the  negative  of  that  Issue.  That  It  was  nec- 
essary for  plaintiff  to  show  that  defendant 
was  guilty  of  the  negligence  charged,  and 
that  such  negligence  was  the  proximate  cause 
of  plaintiff's  injuries,  is  undoubtedly  true. 
Defendant  was  entitled  to  these  instructions, 
and  plaintiff  claims  they  were  elsewhere  giv- 
en In  the  charge,  which  is  not  denied,  but 
defendant  contends  that: 

"If  counsel  wished  these  instructions  to  be  con- 
sidered they  should  have  incorporated  them  in 
the  record.  Not  having  done  so  they  cannot  now 
rely  upon  them  to  show  no  error  was  committed 
by  the  refusal  of  the  lower  court  to  give  the  in- 
structions." 

The  transcript  does  not  purport  to  contain 
all  the  Instmctlons,  and  It  Is  apparent  that 
it  does  not  Error  must  be  shown,  and  If 
equivalent  instructions,  though  not  In  the 
same  language,  were  given  no  error  was  com- 
mitted. If  no  such  instructions  were  given.  It 
was  defendant's  duty  so  to  show.  We  have 
seen  that  the  evidence  was  sufficient  to  Jus- 
tify the  Jury  in  finding  the  fact  that  defend- 
ant was  guilty  of  negligence  as  charged  and 
as  the  issues  were  tried,  and  that  such  neg- 
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llgence  was  the  proximate  or  direct  cause  of 
plaintiff's  Injuries.  Under  such  drcumstano 
es  defendant  was  not  prejudiced  by  the  ml- 
ixkg  of  the  court 

[IS,  141  Instructions,  given  by  the  court, 
numbered  12  and  15,  are  criticized  for  the 
reason  that  by  No.  12  "the  Jury  were  told 
that  dangerous  appliances  or  a  danger  in 
the  work  did  not  bar  the  right  of  the  plain- 
tiff to  recover  unless  the  employ^  fully  un- 
derstood, comprehended  and  appreciated'  the 
danger,"  and  that  in  No.  15  the  instruction 
"assumes  the  existence  of  facts  not  in  evi- 
dence." Instruction  numbered  12  is  the 
statement  of  the  law  as  found  In  section 
1970  of  the  Civil  Code,  and  read  in  its  en- 
tirety is  not  error,  and  if  not  applicable,  we 
cannot  see  that  It  could  have  been  prejudi' 
daL  Instruction  numbered  15  ejrpeaia  to 
ns  to  have  been  drawn  with  strict  adherence 
to  evidence  admitted  at  the  trial.  It  does 
not  assume  the  existence  of  any  facts.  It 
stated:  "If  you  believe  from  evidence  that," 
etc. 

•  We  have  given  the  case  sii<*  attention  as 
Its  Importance  seems  to  have  demanded, 
and,  finding  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  and  order  are  affirmed. 


We  concur: 
pro  tern. 


HART.  J.;   SLLISON,  Judge 


Bx  parte  OBNCININO.     (Gr.  864) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Aug.  9,  1916.) 

1.  Fish  «=»8— OonsriTDTioirAi.  Pbovisions— 
PoMCT  PowBs— "Mat." 
Const  art  4,  I  25%  (see  St  1901,  p.  948), 
declares  that  the  Legislature  may  provide  for 
the  division  of  the  state  into  fish  and  game  dis- 
trict*, and  enact  laws  for  the  protection  of  fish 
and  game,  and  St  1911,  p.  426,  enacted  in  pur- 
suance thereof  and  dividing  the  state  into  six 
fish  and  game  districts,  was  repealed  by  St. 
1915^  p.  689,  dividing  the  state  into  29  fish  and 
game  districts,  including  part  of  a  county  in 
districts  8  and  9.  Const,  art  11,  S  11>  grants 
to  counties  and  townships  the  right  to  enforce  lo- 
cal and  police  regulations  not  in  conflict  with 
general  laws.  Pen.  Code,  |  628f,  enacted  by 
St.  1915,  p.  112,  makes  the  shipment  offer  for 
shipment,  or  receipt  for  shipment  of  any  species 
of  crab  taken  in  districts  8  or  9  a  misdemeanor. 
An  ordinance  of  a  county  board  of  supervisors 
made  it  nnlawfol  to  ship  or  transport  any  crabs 
or  clams  taken  within  ue  county  to  points  out- 
side of  the  county  punishable  as  a  misdemeanor. 
Held,  that  the  word  "may"  in  article  4,  {  25%, 
was  not  merely  permissive  but  mandatory,  and 
used  in  the  sense  of  "shall"  or  "mnst" :  that  the 
section  gave  the  Legislature  exclusive  power 
over  the  fish  and  game  of  the  state  and  took 
from  counties,  etc.,  any  right  which  they  might 
have  had  under  article  11,  |  11,  so  that  the 
ordinance  was  void,  and  one  arrested  for  a  viola- 
tion thereof  would  be  discharged. 

[Sd.  Note.— For  other  cases,  see  Fish,  Oent 
Dig.  i  16;  Dec.  Dig.  <S=98. 

For  other  defiiUtions,  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 


2.  Fish'  «s>8-0ai[1e  ■i8=»3%— RBaOT.iii6K— 

POXJOB  POWKB. 
Fish  and  game  constitute  the  property  of 
the  people  of  the  state  in  their  collective  ca- 
pacity, and   the  regulation  of  their  pursuit  is 
within  the  police  power. 

[Ed.  Note. — For  other  cases,  see  Fish,  Oent 
Dig.  J  16;  Dec.  Dig.  «=s>8;  Game,  Cent  Dig. 
f  2;   Dec  Dig.  «8=>3%.] 

8.  CoNSTrrDTioKAL  Law  <S=s>6S(1),  81  — "Po- 
lice POWEb"— WiTHDBAWAI.. 

The  "police  power"  is  an  attribute  of  sover- 
eignty  residing  in  the  sovereignty  of  the  states 
and  exercised  by  the  states  under  delegation 
from  the  people  of  the  state,  and  the  people  may 
delegate  or  grant  that  power  to  any  competent 
authority  to  be  exercised  exclusively  or  concur- 
rently with  some  other  authority,  or  to  a  limit- 
ed extent  with  the  residue  of  the  power  in 
some  other  authority,  and  may  at  any  time  with- 
draw from  local  authorities  the  police  power 
granted  to  them  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §8  108,  111,  112, 114.  148;  Dec, 
Dig.  «=>63(1),  81. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Police  Power.] 

Petitl<ai  by  Charles  Cendnino  for  a  writ 
Of  habeas  corpus  directed  against  the  sheriff 
of  Humboldt  county.    Petitioner  discharged. 

J.  J.  Carin  and  Leon  B.  Prescott,  of  San 
Frandfico,  for  petitioner. 

HART,  J.  [1, 1 J  The  petition  alleges  that 
the  petitioner  is  illegally  held  in  restraint 
of  his  personal  liberty  by  the  sheriff  of 
Humboldt  county,  and  the  return  of  that  of- 
ficer shows  that  he  detains  and  is  detaining 
the  petitioner  In  custody  under  the  authority 
of  a  warrant  of  arrest  issued  out  of  the  Jus- 
tice's court  of  Trinidad  township,  said  coun- 
ty, upon  a  complaint  charging  the  petitioner 
with  the  violation  of  the  provisions  of  Ordi- 
nance Na  118,  passed  by  the  board  of  super- 
visors of  Humboldt  county  on  the  16th  day 
of  November,  1912,  and  which,  by  virtue  of 
a  provision  therein  contained,  went  into  ef- 
fect on  the  Sd  day  of  December,  1912. 

Said  ordinance  reads  in  part  as  follows : 

Section  I.  It  shall  be  unlawful  at  any  time 
to  offer  for  ahipment,  ship,  transport  or  receive 
for  shipment  or  transportation  from  the  county 
of  Humboldt  state  of  California,  to  any  place 
outside  of  said  county  of  Humboldt,  state  of  Cali- 
fornia, any  crabs  caught  in  or  taken  from  any  of 
the  waters  within  the  limits  of  the  said  county 
of  Humboldt,  state  of  California. 

"Section  II.  It  shall  be  unlawful  at  any  time 
to  offer  for  shipment  ship,  transport  or  receive 
for  shipment  or  transportation  from  the  county 
of  Humboldt  state  of  California,  to  any  place 
outside  of  said  county  of  Humboldt  state  of 
California,  any  clams  of  any  kind  or  character 
produced  or  taken  from  any  ground,  waters,  or 
territory  within  the  limits  of  said  county  of 
Humboldt  state  of  California. 

"Section  III.  Every  person  who  shall  violate 
any  of  the  provisions  of  this  ordinance  shall 
be  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  not  ex* 
ceeding  five  hundred  dollars  or  by  imprisonment 
in  the  county  jail  not  exceeding  six  months  or 
by  both  such  fine  and  imprisonment" 

The  ordinance  declares  that  the  true  in- 
tent and  purpose  thereof  is  "solely  to  secure 
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tbe  better  protection  of  the  crabs  and  clams 
]n  the  pabllc  waters  and  gronnds  within  the 
county  of  Humboldt,  state  of  California,  and 
not  for  the  regulation  of  the  business  of 
dealing  In  crabs  and  clams." 

The  petitioner,  In  support  of  his  claim  that 
his  restraint  Is  illegal,  makes  this  point: 
That,  by  the  adoption,  in  the  year  1902,  of 
section  25%  of  article  4  of  the  Constitution 
(see  Stat  1901,  p.  948),  the  people  express- 
ly vested  in  the  Legislature  of  the  state  the 
sole  and  exclusive  power  over  and  control 
of  legislation  relating  to  the  fish  and  game  of 
the  state.  Manifestly,  the  effect  of  that  con- 
struction of  said  provision  is  to  exclude  the 
legislative  bodies  of  local  political  subdivi- 
sions of  the  state  from  any  power  or  right 
to  legislate  with  respect  to  those  subjects. 
If  this  be  a  sound  position,  it  follows,  of 
course,  that  the  ordinance  whose  provisions 
the  petitioner  has  been  charged  with  violat- 
ing relates  to  a  subject  not  within  the  legis- 
lative competence  of  the  board  of  supervisors 
of  Humboldt  county,  is  therefore  void,  and, 
as  a  necessary  consequence,  under  or  npon 
the  purported  ordinance  no  complaint  stat- 
ing a  public  offense  can  be  formulated. 

The  section  of  the  Constitution  in  question 
reads  as  follows: 

"The  Legislature  may  provide  for  the  division 
of  the  state  into  fish  and  game  districts,  and 
may  enact  such  laws  for  the  protection  of  fish 
and  game  as  it  may  deem  appropriate  to  the 
respective  districts." 

The  Legislature  of  1911  (Stats.  1011,  p. 
425),  in  pursuance  of  the  authority  vested 
in  it  by  that  provision  of  the  Ccmstitatlon, 
passed  an  act  whereby  it  divided  the  state 
into  six  fish  and  game  districts.  By  said 
act  the  first  district  was  made  to  embrace, 
among  several  other  counties,  the  oonnty  at 
Humboldt.  At  its  session  in  the  year  1916, 
however  (Stats.  1915,  p.  689),  the  Legislature 
repealed  said  act  and  passed  in  lieu  thereof 
another  act,  by  the  provisions  of  which  the 
state  was  divided  into  29  fish  and  game 
districts.  By  this  law  that  part  of  Hum- 
boldt county  constituting  Humboldt  Bay  was 
placed  in  districts  Nos.  8  and  9.  At  the 
same  session,  the  Legislature  enacted  sec- 
tion 628f  the  Penal  Code  (Stats.  1915,  p. 
112),  which,  among  other  provisions,  con- 
tains an  inhibition,  on  pain  of  punishment  as 
for  a  misdemeanor,  the  shipment  or  offer 
for  shipment  or  receipt  for  shipment  or 
transportation  any  species  of  crab  talien  in 
fish  and  game  districts  8  and  9. 

The  ordinance  under  which  the  petitioner 
has  been  proceeded  against,  includes,  in  its 
inhibitions  and  penalty,  all  of  Humboldt 
county,  covering,  therefore,  those  portions 
of  Humboldt  Bay  which  form  parts  of  fish 
and  game  districts  8  and  9. 

The  authority  vested  in  the  Legislature 
by  section  25%  of  article  4  of  the  Constitu- 
tion to  divide  the  state  into  districts  for  the 
purposes  of  legislation  affecting  fish  and 
game  was  undoubtedly  inspired  by  the  fact, 
based  upon  experience  in  that  direction,  that, 


owing  to  the  varied  conditions  with  respect 
to  fish  and  game  existing  in  different  parts 
of  the  state,  no  uniform  legislation  Justly 
applicable  and  appropriate  to  the  wh(d.e 
state  and  the  diversified  conditions  therein 
existing  as  to  game  and  fish  was  practica- 
ble or  feasible.  Regulations  necessary  and 
appropriate  in  one  part  of  the  state  might 
be  wholly  unnecessary  and,  indeed,  unjust, 
and  therefore  inappropriate  in  other  parts 
thereof.  Tills  is  the  only  rational  explana- 
tion of  the  scheme  with  respect  to  the  matter 
of  talcing  fish  out  of  the  waters  of  the  state 
and  hunting  for  game  contemplated  by  the 
above  provision  of  the  Constitution.  And 
experience  has  demonstrated  the  necessity 
and  efficacy  of  that  scheme.  Prior  to  the  adop- 
tion of  that  amendment,  it  was  within  the 
competence  of  the  boards  of  supervisors  of  the 
several  counties  to  regulate  the  matter  of  tak- 
ing and  hunting  fish  and  game  within  their 
respective  territorial  jurisdictions.  These  lo- 
cal regulations  were  often  harsh  and  imjust 
and  sometimes  Inadequate  to  the  proper  pro- 
tection of  fish  and  game,  the  object  of  all  such 
legislation  merely  being  to  provide  against 
their  ultimate  extinction,  which  would  inevi- 
tably result  from  an  absence  of  proper  legal 
restraint  upon  their  destruction  or,  in  other 
words,  to  provide  ample  opportunity  for  their 
propagation  in  a  degree  commensurate  with 
their  nature  in  that  respect.  And  to  ac- 
complish this  highly  important  end  the  people 
finally  conceived  that  the  whole  subject  could 
be  the  better  and  more  justly  treated  by 
legislation  wholly  In  the  control  of  the  state 
Legislature  and  such  as  is  authorized  by 
the  provisimi  of  the  Constitution  above  quot- 
ed herein.  So,  in  considering  said  provi- 
sion, Icceping  in  mind  the  reasons  thus  sug- 
gested as  the  animating  cause  of  the  adopt- 
tion  thereof,  and  at  the  same  time  keeping 
in  view  the  nature  or  character  of  the  power 
with  which  tlie  Legislature  is  thus  invested, 
the  conclusion  seems  to  be  inevitable  that, 
by  said  provision,  it  was  intended,  as  the  pe- 
titioner contends  is  true,  to  clothe  the  state 
Legislature  with  sole  and  exclusive  control 
and  power,  so  far  as  legislation  is  concerned, 
over  the  fish  and  game  of  the  state,  and  there- 
fore to  take  from  local  political  subdiviEians 
of  the  state  any  right  wUch  they  might 
have  had,  prior  to  the  adoption  of  said  pro- 
vision of  the  Constitution,  legislatively  to 
deal  with  or  regulate  the  matter  of  pursuing 
fish  and  game.  Therefore  our  opinion  is 
that  the  language  of  section  25%  is  manda- 
tory and  not  merely  permissive,  as  the  use 
of  the  auxiliary  verb  "may"  as  among  the 
operative  words  of  the  provision  might,  upon 
first  blush,  Imidy. 

The  word  "may,"  as  used  In  «  statute  or 
Constitution,  is  often  Interpretied  to  mean 
"shall"  or  "must".  Snch  Interpretation 
always  depends  largely,  if  not  altogether,  on 
the  object  sought  to  be  accomplished  by  the 
law  in  which  that  word  is  used.  It  seems 
to  be  the  uuifof m  role  that,  where  tha  par- 
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poae  of  tbe  law  ia  to  dotbe  pnUHc  -oSiatTs 
with  power  to  be  exercised  for  tbe  benefit 
of  third  pcr8(«8,  or  for  tbe  pablic  at  large 
— that  la,  where  the  public  Interest  or  pri- 
vate right  requires  that  the  thln^  should  be 
done — then  tbe  language,  though  permla- 
alve  In  form,  Is  peremptory.  As  was  said  by 
the  Supreme  Court  of  the  United  States,  In 
Supervisors  v.  United  States,  4  Wall.  436, 
IS  U  BA.  410,  construing  a  statute  of  the 
state  of  Illinois  similarly  phrased  to  tbe  pro- 
vision In  question  here: 

"What  they  (public  ofBcers)  ara  empowered 
to  do  for  a  third  person,  tbe  law  requires  shall 
be  done.  The  power  is  given,  not  for  their  bene- 
fit, but  for  his.  •  •  •  It  is  given  as  a  reme- 
dy to  those  entitled  to  invoke  its  aid." 

See,  also,  Hayes  v.  Ck>ant7  of  Los  Angeles, 
80  OaL  74,  S3  Pac.  766. 

Bat  the  provision  of  the  Constitution  in 
question  has  been  given  by  our  own  courts 
a  construction  in  accord  with  the'  views 
above  expressed.  Ex  parte  Prlndle,  7  Gal. 
Unrep.  223,  94  Pac.  871.  In  that  case,  which 
was  decided  by  tbe  District  Court  of  Appeal 
of  the  Second  District,  so  mnch  is  said  which 
has  a  direct  t>earing  uiwn  tbe  question  be- 
fore us  here  that  it  would  extend  this  opin- 
ion to  an  unreasonable  length  to  attempt  to 
reproduce  herein  all  that  is  contained  therein 
which  Is  forcibly  pertinent  to  this  case.  It 
will  suffice  to  say  that  the  court  In  that  case 
held  that  the  provision  of  the  Constitution 
under  consideration  is  mandatory,  notwith- 
standing the  employment  of  the  word  "may" 
therein. 

In  the  case  of  In  re  Cole,  12  CaL  App.  290, 
107  Pac.  581,  while  not  necessary  therein  to 
decide  the  question,  this  court,  nevertheless, 
In  considering  tbe  effect  of  section  25%  of 
article  4  of  the  Constitution,  strongly  inti- 
mated that  Its  language  and  terms  were  man- 
datory. The  court  had  under  consideration 
an  ordinance  of  Sonoma  county  prohibiting 
the  catching  of  fish  In  rivers,  streams,  or 
sloughs  in  said  county.  The  ordinance  con- 
sidered in  that  case  was  regularly  passed  by 
the  board  of  supervisors  previous  to  the 
adoption  Into  article  4  of  the  Constitution 
section  25%,  and  the  court  held  that,  as  the 
ordinance  involved  a  valid  act  at  the  time 
of  its  enactment,  and,  as  the  constitutional 
provision  was  prospective  and  not  retroac 
tive  In  its  operation,  said  provision  could 
not  be  held,  ta  view  of  article  22  of  the  Con 
stltution,  to  have  efCected  a  repeal  of  said 
ordinance  or  Impaired  its  validity  in  any  re- 
spect. The  court,  however,  used  this  signlfl' 
cant  language: 

"The  most  that  could  be  urged  by  the  petition- 
ers is  that  the  power  to  regulate  the  pursuit 
of  fisb  and  game  had  been  taken  away  from  the 
board  of  supervisors  and  given  exclusively  to 
the  Legislature." 

In  considering  the  question  before  us,  we 
bave  not  t)een  unmindful  of  the  fact  that  by 
section  11  of  article  11  of  tbe  Constitution, 
tbe  people  have  granted  to  the  counties,  cit- 
ies, towns,  and  townships  of  the  state  the 


light  to  make  and  enforce,  within  their  re- 
ai^ectlve  llinits,  "all  such  local,  poUce,  san- 
itary and  other  regulations  as  are  not  in 
conflict  with  general  laws."  Nor  are  we 
antagonistic  to  the  proposition  that,  although 
flsh  and  game  constitute  the  property  of  the 
people  of  the  state  in  their  collective  capaci- 
ty, the  matter  of  the  regulation  of  the  pui^ 
suit  of  fish  and  game  is  within  the  police 
power  (Ex  parte  Maier,  108  Cal.  476,  37  Pac 
402,  42  Am.  St.  Bep.  129),  and  that  It  would 
be  within  the  competence  of  local  legisla- 
tive boards  to  regulate  that  matter  under  the 
power  granted  to  them  by  said  section  11  of 
article  11  in  the  absence  of  any  Umltatioa  , 
placed  by  tbe  people  upon  the  exercise  by 
them  of  said  power  and  so  long  as  such 
legislation  did  not  contravene  any  general 
law  of  the  state.  But,  as  has  been  shown, 
and  as  Is  clearly  manifest,  tbe  power  of 
local  boards  to  r^ulate,  or  legislate  upon, 
tbe  subjects  of  flsh  and  game  has  been  with- 
drawn by  the  people  by  their  expression  in 
section  25%  of  tlie  Constitution  and  subse- 
quent to  the  delegation  by  them  of  the  power 
which  such  local  authorities  may  exercise 
under  section  11  of  article  11. 

[3]  That  the  people  may,  at  any  time,  legal- 
ly withdraw  from  local  auOiorltles  the  pow- 
er of  police  or  any  portion  thereof  which  they 
have  by  their  Constitution  granted  to  su*  au- 
thorities, Is  a  proposition  far  beyond  the  realm 
of  all  debate.  The  police  power,  like  the  right 
of  eminent  domain,  is  an  attribute  of  sov- 
ereignty. In  this  country  it  resides  or  in- 
heres in  the  sovereignty  of  the  states,  and  sov- 
ereignty, which  means  all  the  power  inherent 
in  a  commonwealth,  is  generally  exercised  by 
the  state  Itself,  but  it  is  so  exercised  because 
only  the  power  lias  been  delegated  to  It  by  tbe 
people  of  the  state,  in  whom,  primarily,  it 
resides.  It  therefore  follows  as  a  matter  of 
course  that  the  people  may  delegate  or  grant 
tliat  power  to  any  competent  authority,  to 
be  exercised  exclusively  or  concurrently  with 
some  other  authority  or  to  a  limited  extent, 
with  the  residue  of  the  power  or  its  ulti- 
mate control  in  some  other  body  or  author- 
ity, or  In  the  people  themselves.  In  the  case 
of  the  flsh  and  game  of  the  state,  the  people 
have,  as  seen,  withdrawn  or  taken  from  coun- 
ties, cities,  and  towns  whatever  power  they 
might  have  exercised  over  those  subjects  by 
virtue  of  section  11  of  article  11  of  tbe  Con- 
stitution. This  they  had  the  right  to  do,  and 
in  doing  it  still  left  to  counties,  etc.,  plenary 
power  to  make  and  enforce  proper  and  nec- 
essary police  regulations  upon  a  variety  of 
subjects  coming  within  the  scope  and  pur- 
view of  the  power  of  police.  It  follows  that 
there  cannot  be  justly  claimed  to  exist  any 
Inconsistency  or  repugnancy  between  section 
11  of  article  11  and  section  26%  of  article  4. 
It  Is  true,  as  has  been  suggested,  that  the 
Legislature  might  not  have  exercised  the 
authority  vested  in  it  by  section  25%  of  ar- 
ticle 4,  and  it  is  equally  true  that  had  it 
foiled  to  do  so,  it  could  not  be  compelled  bjj 
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any  known  legal  process  to  legldato  upon  the 
subject  of  flsh  and  game.  But  tbis  does  not 
mean  that  the  exclusive  power  to  regulate 
the  pursuit  of  flsh  and  game  Is  not  still  In 
that  body  under  that  provision  of  the  Con- 
stitntion,  or  that  counties  and  cities,  etc., 
may  regulate  the  matter  on  the  failure  of 
the  Legislature  to  exercise  the  right  and 
power  so  conferred  upon  it  It  is,  under  the 
terms  of  the  constitutional  provision,  solely 
for  the  Legislature  to  determine  when  and 
how  the  taking  of  flsh  and  the  killing  of 
game  shall  be  regulated,  as  well  as  to  de- 
termine what  portions  of  the  state  shall  be 
included  within  flsh  and  game  districts  and 
what  portions  shall  be  excluded  therefrom 
and  not  subject  to  any  regulations  upon  those 
subjects. 

We  conclude,  from  the  reasons  herein  stat- 
ed, that  counties,  cities,  towns,  and  townships 
are  no  longer  authorized  to  legislate  upon  or 
in  any  manner  or  degree  interfere  in  the 
matter  of  the  pursuit  of  flsh  and  game,  that, 
consequently,  Ordinance  No.  118,  of  Hum- 
boldt county,  under  and  by  virtue  of'  the 
provisions  of  which  it  Is  sought  to  prosecute 
and  punish  the  petitioner,  is  void,  and  tliat 
his  arrest  and  restraint  are  therefore  Illegal. 

The  petitioner  is  accordingly  discharged. 

I  concur:  KLLISON,  Judge  pro  tem. 


BIIYAN  ELEVATOR  CO.  ▼.  LAW. 
(Civ.  1465.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Aug.  8,  1916.    Rehearing  Demed 
by  Supreme  CJourt  Oct.  5,  1016.) 

Contracts  ®=>282  —  Pebfobhance  to  Satis- 
faction —  Right  of  Pebson  fob  Whom 
Work  is  Done. 
Where  plaintiff  contracted  to  install,  to  de- 
fendant's satisfaction,  elevators  in  defendant's 
building,  which  was  done,  defendant  expressing 
dissatidaction  only  with  the  controllers,  refusing 
to  be  satisfied  unless  Otis  controllers  were  used, 
and  claiming  the  right  to  exercise  his  refusal  of 
the  installation   knowing  that  Otis   controllers 
could  not  be  obtained  without  purchasing  Otis 
machines  at  great  cost,  at  no  time  requesting 

SlaintiS  to  obtain  controllers  other  than  the 
itis,  several  of  which  were  obtainable  in  the 
open  market,  removing  plaintiffs  machines  and 
controllers  without  previous  notice,  and  install- 
ing Otis  machines  and  controUers,  defendant's 
contract  did  not  permit  him  so  to  act,  and  he 
was  liable  to  plaintifT  for  the  cost  of  the  instal- 
lation, less  only  the  cost  of  the  Otis  controllers, 
since  a  stipulation  in  a  contract  to  perform  to 
the  satisfaction  of  a  party  calls  only  for  per- 
fonnance  satisfactory  to  a  reasonable  person. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1284-1289 ;  Dec.  Dig.  e=>282.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent, 
Judge. 

Action  by  the  Bryan  Elevator  Company 
against  Herbert  E.  Law.  From  a  Judgment 
for  plaintiff  and  an  order  denying  its  motion 
for  a  new  trial,  defendant  appeals.  Judg- 
ment and  order  affirmed. 


Edgar  0.  Chapman,  of  6&a  Frandsoo,  for 
appelant.  Thomas,  Beedy  &  Lanagan,  of 
San  Francisco,  for  respondent. 

CHIPMAN,  P.  J.  In  the  flrst  count  of  the 
complaint  plaintiff  seeks  to  recover  the  sum 
of  $16,000  upon  a  written  contract  entered 
into  by  plaintiff  and  defendant,  January  20, 
1005,  for  the  construction  and  installation 
of  an  elevator  plant  and  service  by  plaintiff 
for  the  Monadnock  Bnllding  In  San  Francis- 
co. The  second  count  was  for  necessary  re- 
pairs to  the  elevators,  elevator  equipments, 
and  elevator  hatchways  in  said  building  oC 
the  alleged  value  of  $4,604.33.  The  third 
count  is  for  elevator  parts  and  supplies  al- 
leged to  Iiave  been  sold  and  delivered  to  de- 
fendant by  plaintiff,  for  which  defendant 
agreed  to  pay  the  sum  of  $2,063.10.  Plaintiff 
had  judgment  on  the  flrst  count  for  the  sum 
of  $13,375,  with  interest  from  May  1,  1908. 
The  findings  and  judgment  on  the  second 
and  third  counts  were  in  favor  of  defaid- 
ant 

Both  parties  appeal  from  the  Judgment. 
Defendant's  appeal  is  presented  in  this  rec- 
ord and  plaintiff's  appeal  on  the  same  tran- 
script is  presented  in  No.  1466  (160  Pac.  174). 
Defendant  also  appeals  from  the  order  de- 
nying his  motion  for  a  new  trial.  The  cause 
was  tried  by  the  court  without  a  Jury.  The 
issues  tried  may  be  understood  from  the  find- 
ings of  facts  by  the  court: 

"II.  Tliat  thereafter,  and  on  or  about  the  lot 
day  of  September,  1005,  the  said  plaintiff  entered 
upon  and  commenced  the  inskaliktion  of  said 
elevators,  and  proceeded  with  said  installation 
as  rapidly  as  the  unfinished  condition  of  said 
building  would  permit;  that  on  or  about  the 
18th  day  of  April,  1006,  and  prior  to  the  comple- 
tion of  the  installation  of  said  elevators,  said 
building  was  injured  and  almost  completely  de- 
stroyed by  earthqpake  and  fire;  that  by  reason 
of  the  damage  suifered  by  said  building,  through 
said  earthquake  and  fire,  plaintiff  was  unable  to 
cnntinue  with  the  performance  of  its  said  agree- 
ment for  a  long  time  thereafter ;  that  as  soon  as 
said  building  was  sufficiently  repaired  to  make 
the  work  of  installation  of  said  elevators  possi- 
ble, the  plaintiff  continued  the  work  of  such  in- 
stallation; that  plaintiff  at  all  times  in  good 
faith  proceeded  with  the  performance  of  the  ob- 
ligations imposed  upon  it  by  said  agreement, 
and  furnished  the  materials  and  performed  the 
labor  required  of  it  by  said  contract,  and  hon- 
estly and  faithfully  performed  said  contract  and 
completed  the  performance  thereof  on  or  about 
the  1st  day  of  May,  1908,  except  as  regards  the 
controlling  devices  furnished  by  said  plaintiff  on 
the  five  passenger  elevators  which  were  not  sat- 
isfactory to  defendant  and  on  account  of  which 
said  defendant  declined  to  accept  the  same  and 
removed  them  from  the  building, .  and  in  this 
bebalf  the  court  finds:  That  said  controlling  de- 
vices did  not  operate  satisfactorily  and  defend- 
ant was  justified  in  rejecting  the  same  and  in  re- 
moving them  from  said  building  and  putting  in 
other  controlling  devices.  The  court  also  finds 
that,  although  said  defendant  declined  to  accept 
the  said  controlling  devices  as  furnished  by 
plaintiff,  and  was  justified  in  removing  them 
from  said  building  and  in  putting  in  other  con- 
trolling devices,  said  plaintiff  substantially  per- 
formed the  said  contract. 

"III.  That  the  agreement  hereinabove  referred 


4s9For  other  cases  see  same  topic  and  KST-NHMBER  in  all  Key-Numbared  Dlgett*  »nd  Indaxsa   ■ 

)igitized  byLjOOQlC 


CaU 


BRf  AN  ELEVATOR  GO,  T.  LAW 


171 


to  waa  completed  by  said  pUdntifF  on  or  aboat 
the  Ist  day  of  May,  lUOS,  except  that  the  de-' 
fendant  was  not  satisfied  with  the  controllers  on 
the  said  five  tjaasenger  devators  and  declined  tO' 
accept  the  said  controllers;  that  tl>e  length  of 
time  in  completing  said  agreement  by  the  said 
plaintiff  was  no  greater  than  the  amount  of 
time  said  plaintiff  was  prevented  from  perform- 
ing by  the  neglect  of  the  said  defendant  in  com- 
pleting said  building  and  by  the  earthquake  and 
fire  above  referred  to. 

"IV.  That  in  all  regards,  other  than  as  above 
set  forth,  the  plaintiff  duly  and  faithfully  per- 
formed all  the  conditions  of  said  agreement  above 
referred  to  on  its  part  to  be  performed  accord- 
ing to  the  terms  of  said  agreement;  that  said 
plaintiff  completely  install^  and  equipped  the 
elevators  referred  to  in  the  said  agreement  in 
accordance  with  the  plans  and  specifications  at- 
tached to  said  agreement  and  made  a  part  there- 
of, with  the  exception  that  the  said  defendant 
was  not  satisfied  with  said  passenger  elevator 
controllers  or  the  elevator  machines  connected 
therewith,  and  he  declined  to  accept  the  same 
and  removed  aU  of  said  controllers  and  all  of 
said  elevator  machines  from  said  bnilding  and 
replaced  the  same  with  other  devator  contiollera 
and  other  devator  machines,  and  installed  said 
last-mentioned  controUers  and  machines  in  said 
building;  that  the  reasonable  market  value  of 
said  elevator  controUers  and  elevator  machines 
so  installed  by  said  defendant  was  and  Is  the 
sum  of  $16,166.  And  in  this  connection  the 
court  finds  that  the  reasonable  market  value  of 
said  controllers  so  installed  by  defendant  waa 
and  is  the  sum  of  $2,625.  But  the  court  finds 
that  defendant  was  not  justified  in  rejecting  the 
devator  madiines  so  furnished  by  plaintiff  or 
any  of  them,  and  was  not  justified  in  installing 
other  elevator  machines  in  place  of  them,  and 
that  said  defendant  could  and  did  replace  said 
controllers  with  controllers  of  a  design,  work- 
manship, and  efficiency  satisfactory  to  him  for 
the  sum  of  $528  each,  or  a  total  sum  of  $2,- 
625.    •    •    * 

"VL  nat  the  >nm  of  $21,376  is  the  reason- 
able Talue  of  the  work  done  and  the  materials 
furnished  by  plaintiff  in  installing  elevator  ma- 
cfaines  and  equipment  for  the  defendant  in  said 
Monadnock  Building,  and  the  reasonable  value 
of  the  materials  furnished  and  accepted  and  the 
installatioD  work  accepted  and  used  by  defend- 
ant, and  that  said  defendant  has  paid  plaintiff 
the  stun  of  $8,000  and  has  suffered  damages  on 
account  of  plaintiff's  failure  to  fumiah  control- 
ling devices  satisfactory  to  him  in  the  sum  of  $2,- 
625,  and  that,  after  deducting  from  the  contract 
price  the  said  payment  of  $8,000  and  the  sum  of 
$Z.025  to  indemnify  and  compensate  the  de- 
fendant for  the  damages  so  suffered  by  him, 
there  is  now  due,  owing,  and  unpaid  from  said 
defendant  to  said  plaintiff  the  sum  of  $13,375, 
together  with  interest  thereon  at  the  rate  of  7 
p«r  cent,  per  annnm  from  the  let  day  of  May, 
1908.     •    •    • 

"And  as  conclusions  of  law  from  the  foregoing 
facta  the  court  finds  the  plaintiff  ia  entitled  to 
jadKment  against  the  said  defendant  for  the  sum 
of  $13,375,  together  with  interest  on  said  sum 
from  the  Ist  day  of  May,  1908,  at  the  rate  of 
7  per  cent,  per  annum,  amounting  to  $4,228.72, 
and  for  its  costs  of  suit  herein  expended." 

Plaintiff  was  properly  to  install,  furnish- 
ing all  the  labor  and  materials  therefor,  four 
X»assenger  elevators  and  one  passenger  elevator 
and  safe  lifter,  and  to  alter  the  old  passen- 
ger elevator  then  In  use  In  the  Bishop  Build- 
ing Into  a  freight  elevator,  and  to  Install  two 
hydraulic  ram  sidewalk  elevatoris,  together 
wltli  a  flash  light  signal  system  in  accord- 
ance wltb  certain  plans  and  spedflcattons 
made  i>y  Meyer  &  O'Brien,  who  were  the 
aicMtects  of  said  bunding  and  of  stild  work. 


So  far  as  this  appeal  reaches,  the  only  dis- 
pute we  are  to  settle  relates  to  the  installa- 
tion of  the  five  passenger  elevators.  And 
OS  to  these  the  objection  raised  by  defendant 
was  to  tbe  unsatisfactory  operation  of  the 
electrical  controllers. 

On  November  5,  1906,  defendant  wrote 
plaintiff  as  follows: 

"In  conformity  with  the  provisions  of  oor  eon- 
tract  for  elevators  in  the  Monadnock  Building, 
1  advise  you  that  the  controlling  devices  are  un- 
satiafactory  and  in  my  judgment  inadequate  for 
the  requirements,  and  therefore  request  that  the 
control  be  replaced  by  that  used  by  the  Otis 
Elevator  Company." 

Plaintiff  replied  on  November  9th,  saying: 

"We  cannot  at  this  time  accept  a  decision  as 
to  the  controUers  in  the  Monadnock  BuUdiug, 
because  in  no  case  are  those  controUers  com- 
plete and  such  as  the  design  of  the  apparatus 
which  we  are  to  give  you  contemplates.  More- 
over, as  the  writer  explained  to  you  some  time 
ago,  the  present  controUers  are  operating  under 
conditions  which  are  in  no  way  a  proper  test  of 
tbem,  and,  further,  that  the  completion  of  the 
controllers  ia  delayed  purposely  b^  us  in  order 
to  keep  machines  in  operation  until  the  balance 
of  the  plant  ia  ready  to  run,  when  the  present 
controUers  can  be  put  into  the  condition  which 
it  is  intended  that  mey  should  be.  The  work  on 
the  permanent  controUers  is  progressing  as  rap- 
idly as  circumstances  will  permit,  and  when 
completed  and  the  present  controllers  finished 
and  put  in  proper  condition  you  will  have  no 
cause  for  complaint  regarding  them." 

On  June  6,  1907)  defendant's  manager,  Mr. 
Huntington,  .wrote  plaintiff  as  foUows: 

"As  Mr.  Law  has  already  notified  you,  we 
wish  the  controUers  on  the  elevators  now  in  the 
Monadnock  BuUding  dianged  to  the  Otis  Ele- 
vator Company's  controller.  You  may  place  it 
first  on  No.  2  devator,  and  we  wiU  try  it  out" 

The  matter  drifted  along,  the  correspond- 
ence and  the  testimony  showing  that  each 
party  attributed  to  the  other  party  the  alleg- 
ed failure  of  the  controUers  to  give  proper 
service,  until,  October  15,  1907,  we  find  that 
plaintiff  wrote  defendant  as  follows: 

"Shice  writing  to  you  yesterday  we  learn 
that  you  are  taking  our  machines  out  of  the 
Monadnock  BuUding,  and  to  this  we  make  the 
most  emphatic  protest  We  demand  that  we  be 
aUowed  to  demonstrate  that  these  engines  are 
aU  right  by  having  them  put  entirdy  in  our 
diarge  for  sufficient  time  to  prove  our  claims. 
AU  we  ask  of  you  is  to  have  doors  put  on  the 
engine  room  and  have  both  your  employ&s  and 
aU  outsiders  kept  out  of  it  As  our  contract  at 
the  Monadnodt  BuUding  is  not  completed,  we 
desire  to  know  from  ;^ou  at  once  whether  we 
;  shall  ^0  ahead  with  this  JSnal  work?  Awaiting 
your  immediate  reply,  we  remain." 

Defendant  repUed  on  October  17th : 
"We  have  no  objection  to  your  completing 
your  contract  on  the  Monadnock  Building  in  so 
far  as  it  rdates  to  the  freight  devator  in  the 
back  of  the  buUdine  and  the  two  hydrauUc  ram 
sidewalk  devators. 

On  November  29,  1907,  defendant  wrote 
plaintiff  as  foUows: 

"We  have  taken  out  the  passenger  elevators 
from  the  Monadnock  Building,  and  tliey  are 
now  in  the  basement  What  disposition  do  you 
desire  made  of  them  by  us?" 

On  December  3d,  plaintiff  replied  to  this   - 
letter,  stating: 
"We  have  turned  tfie  same  over^to  tour  at-, 
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It  does  not  appear  at  what  date  defendant 
removed  the  plaintiff's  machines,  but  Mc 
Bobbins,  manager  of  Otis  Elevator  Company, 
testified: 

That  the  first  bill  rendered  by  hii  company 
was  dated  October  12,  1907,  "and  that  wan  not 
made  until  after  the  Otis  machines  were  put  in 
the  building — after  they  were  put  in,  the  ma- 
chines which  they  substituted  were  removed. 
I  don't  just  remember  the  date  when  that  was 
done." 

As  we  understand  the  evidence,  the  Otis 
machines  were  taken  to  the  building  about 
October  12,  1907,  the  plaintiff's  controllers 
and  machines  were  then  removed  from  their 
settings,  and  the  Otis  machines  and  control- 
lers put  In  their  place. 

Defendant  states  in  his  brief: 

"The  court  found  that  the  real  defect  in  the 
elevator  plant  was  in  the  controller,  and  we 
think  it  was  justified  In  reaching  this  conclu- 
sion." 

The  correspondence  as  well  as  the  testi- 
mony shows  that  the  construction  of  the  ele- 
vators, the  machinery,  and  appliances  used  In 
operating  the  plant,  except  the  controllers, 
was  entirely  satisfactory  to  defendant.  The 
contract  did  not  specify  any  particular  type 
of  controller,  though  doubtless  plaintiff  con- 
templated putting  In  the  one  it  manufactured. 
The  provision  of  the  contract  was: 

"The  contractor  agrees  that  the  elevator  serv- 
ice going  by  the  machines  'shall  be  continuous, 
and  that  the  control  of  the  mr  shall  be  positive, 
and  the  operation  of  elevators  shall  give  satis- 
faction in  every  particular.  In  the  event  that 
the  elevator  machine  or  the  controlling  device 
proves  unsatisfactory  or  inadequate  to  require- 
ments, the  contractor  shall  replace  the  machin- 
ery or  controlling  device  with  other  macliinery 
and  control  satinactory  to  the  owner.  In  the 
event  of  any  dispute  of  the  efficiency  of  any  part 
of  the  elevator  machinery  or  control,  the  dedsion 
of  the  owner  is  to  be  final  and  conclusive." 

It  appeared  from  the  testimony  that  the 
controller  was  so  far  Independent  in  its  con- 
struction that  a  controller  of  the  Otis  or  any 
other  design  than  the  Bryan  controller  could 
be  substituted,  and  the  engines  and  other 
machinery  connected  with  and  required  in 
operating  the  completed  elevator  remain  un- 
disturbed. The  court  found  and  the  erid^ice 
was  that  the  Otis  controllers  liad  a  value 
each  of  $526,  and  the  five  Installed  $2,625. 

The  court  found  that  the  reasonable  value 
of  all  the  work  done  and  materials  furnished 
by  plaintiff  in  installing  elevators  and  equip- 
ment "and  the  reasonable  value  of  the  ma- 
terials furnished  and  accepted  and  the  in- 
stallation work  accepted  and  used  by  defend- 
ant" was  $21,375,  from  which  the  court  de- 
ducted the  payment  of  $8,000  and  the  value 
of  the  five  Otis  controllers,  $2,625,  leaving 
due  plaintiff  $13,376. 

The  portion  of  the  findings  to  which  de- 
fendant now  objects  is  the  following: 

"That  defendant  was  not  justified  In  r^ect- 
ing  the  elevator  machines  so  furnished  by  plain- 
tiff or  auy  part  of  them,  and  was  not  justified 
in  installing  other  elevator  machines  in  place  of 
them,  and  that  said  defendant  could  and  did 
replace  said  cwtroUers  with  cnutroUers  of  a  de- 
sign, workmanship,   and  efficiency  satiafactoiy 


to  him,  for  the  sum  of  $625  each,  or  a  total 
sum  S  $2,625." 

Defendant's  position  is  thus  stated  in  hU 
opening  brief: 

"These  findings  which  we  have  lust  quoted 
cannot  be  harmonized  in  any  way;  for,  if  uuder 
the  evidence  defendant  was  justified  in  rejecting 
the  controllers,  he  was  equally  justified  in  re- 
jecting the  machines,  not  because  the  machines 
were  defective  in  any  particular,  but  because 
it  was  impossible  to  buy  any  controllers  that 
could  be  used  with  these  machines.  The  only 
proper  controllers  on  the  market  were  thosa 
manufactured  by  the  Otis  Elevator  Comi>any, 
and  these  could  not  be  had,  as  we  have  poiuted 
out,  without  the  purchase  of  the  Otis  Elevator 
machines.  It  follows,  therefore,  that  as  Mr. 
Law  was  compelled  to  pay  $15,156.00  for  the 
Otis  elevator  controllers  and  machines  that  he 
IS  entitled  to  deduct  that  amoudt  from  the 
contract  price." 

The  testimony  was  that  the  Otis  Elevator 
Company  would  not  sell  its  controllers  to 
plaintiff  or  to  defendant  without  also  selling 
Its  machines  to  go  with  them.  Witness 
Greenbaum,  a  mechanl<:al  engineer  and  presi- 
dent of  plaintiff  company  at  the  time  the  eon- 
tract  was  made  and  up  to  1909,  was  asked 
whether  there  were  high-speed  controllers  in 
the  market  other  than  the  Otis  controller,  and 
answered : 

"I  believe  one  particularly  was  the  Cutler- 
Hammer.  Another  was  the  one  sold  by  the 
Scheurman  people,  from  whom  I  did  bay  one. 
There  were  quite  a  number  of  diHerent  style 
high-speed  controllers  at  that  time.  There  waa 
a  firm  in  Baltimore  whose  name  I  cou't  remem- 
ber at  the  present  time;  and  one  in  Chicago, 
and  these  firms  made  a  specialty  of  making  con- 
trollers and  nothing  else.  They  were  not  ele- 
vator men  at  all  in  any  sense  of  the  word.  They 
simpler  make  controller  machinery,  and  in  that 
machinery  they  make  elevator  controllers.  Q. 
And  they  would  send  those  controls  to  any- 
body who  made  application?     A.  Yes,  sir." 

On  cross-examination  he  testified  that  theae 
controllers  were  all  manufactured  in  the 
East,  and  the  manufacturers  liad  no  agency 
here,  that  he  did  not  "tell  Mr.  Law  anything 
about  them,"  and  that  he  did  not  believe  them 
any  better  controls  than  his  own. 

The  testimony  was  that  during  all  the 
time,  and  up  to  the  day  it  learned  its  ma- 
chines were  being  removed,  plaintiff  was  en- 
deavoring to  bring  its  elevators  up  to  a  stajul- 
ard  of  emdency  which  would  be  reasonably 
satisfactory  to  defendant,  and  during  all 
this  time  there  was  a  constant  controversy 
between  the  parties  as  to  the  way  the  eleva- 
tors were  being  run  by  defendant's  employSai, 
plaintiff  complaining  that  they  were  careless 
and  inattentive  to  their  duties  in  not  proper- 
ly caring  for  the  machinery  and  in  not  prop- 
erly operating  the  elevators,  defendant  com- 
plaining that  this  was  not  true  and  poiutlns 
out  specific  defects.  And,  finally,  without 
previous  notice  of  his  intention  so  to  do,  de- 
fendant removed  the  machines  and  control- 
lers and  substituted  Otis  machines  and  con- 
trollers, and  notified  plaintiff  to  take  Ita 
property  away,  which  plaintiff  did,  under 
an  agreement  that  In  doing  so  the  rights  of 
neither  party  should  be  iwejudlced.    Witaesa 
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Greenbaum  testlfled  on  cross-examlnatton  aa 
follows: 

"Q.  Wbat  becaoM  of  the  machines  atter  the? 
were  taken  ont?  A.  They  were  taken  across  the 
bay  and  stored.  Q.  Tafcen  across  the  boy  by 
yonrself?  A.  We  took  them  over  there.  Q. 
Where  did  you  store  them?  A.  In  the  Van 
£mon  elevator  plant.  Q.  What  use  was  made 
of  them  subsequently?  A,  I  Junked  them.  Q. 
Was  there  anything  the  matter  with  the  ma- 
chineiy?  A  Ko;  not  that  I  know  of.  Q. 
Then  why  was  they  junked?  A  Because  they 
were  secondhand  machines,  and  you  can't  sell 
secondhand  machines,  particularly  what  you  call 
bigh-apeed  seoondhand  machines,  to  be  installed 
in  the  building  again.    People  won't  take  them." 

He  testified  that  the  reasonable  valne  of 
the  materials  put  In  by  plaintiff  and  remov- 
ed   from    the   building   by    defendant    was 
$10,500, — that  is,  the  value  of  the  controllers 
and  engines  and  ropes  or  cables;    "$13,500 
was  the  reasonable  value  of  the  work  we 
furnished  and  left  In  the  building  at  the  time 
onr  machines  were  taken  out,  and  that  ma- 
terial and   that   construction  were  used  I7 
Mr.  Law  when  he  pnt  in  the  new  machines." 
The  inquiry  seems  to  us  to  be  narrowed 
to  the  question:    Was  defendant  Justified  in 
substituting  entirely  new  machines  and  con- 
trollers, entalUng  a  loss  to  plalntUf  of  the 
machines   and    controllers  installed   by   it? 
The  coort  made  no  specific  finding  of  the 
Talue  of  these  machines  and  controllers,  but 
it  found  the  value  of  all  the  work  done  and 
machinery    furnished    to   he   $21,376,    from 
which  it  deducted  the  payment  made,  $8,000, 
and  the  value  of  the  controllers  furnished  by 
defendant,  $2,625.    The  court  found  that  de- 
fendant was  Justified  in  putting  in  the  Otla 
controller,  but,  in  view  of  the  testimony  that 
a  controller  of  other  design  could  have  been 
pnt  tn  without  removing  plaintifTs  machines. 
It  found  that  the  cost  -of  these  controllers, 
fSZB  each,  was  the  limit  of  d^endant's  dam- 
age.     And   this  narrows   the  inquiry   still 
fnrtber   to    the   single   question:     Was    the 
plaintiff  properly  chargeable  also  with  the 
cost  of  the  Otla  machines,  which  was  $12,5307 
What  was  the  right  with  which  the  con- 
tract clothed  defendant?    It  is  not  necessary 
to  discuss  the  question  as  applicable  to  what 
defendant  did  in  the  present  case.    He  decid- 
ed that  the  Bryan  controller  was  not  satis- 
factory, and  the  evidence  and  the  finding  of 
the    court   sustained   him    in    his   decision. 
Neither  is  it  necessary  to  discuss  his  right  to 
bare  an  Otis  controller;   for  he  got  it,  and 
the  court  allowed  him  the  cost  of  It    It  is 
claimed,  however,  that  because  he  was  oblig- 
ed to  take  and  pay  for  the  Otis  machines  in 
order  to  get  the  Otis  controller,  defendant 
was  within  his  rights  In  removing  plaintiff's 
machines,  although  he  had  made  no  objection 
to  them,  and  requiring  plaintiff  to  pay  for 
them.     In  support  of  this  claim  reliance  is 
placed  apoB  the  case  of  gingerly  v.  Thayer, 
106   Pa.  291.  2  Aa   230,  56  Am.  Ut».  207. 
In    that    case   Thayer   made  the  foUwwlng 
propaaltloB  t»  SUtgerljr: 


"I  proposed  to  pat  my  patent  hydraulic  hoist 
in  your  new  buildmg  on  Chestnut  Street  (includ- 
ing a  duplex  pump  worth  $800.00),  according  to 
verbal  specincations  given  by  your  architect, 
for  $2,300.00,  warranted  satisfactory  in  every 
respect" 

Plaintiff  in  error  accepted  this  proposition, 
and  the  elevator  was  substantially  finished, 
but  proved  unsatisfactory.  He  therefore  de- 
clined to  accept  it  and  gave  notice  that  he 
desired  it  to  be  removed.  This  Thayer  re- 
fused to  do,  and  thereupon  "Slngerly  took 
it  down  and  holds  it  subject  to  the  order  of 
Thayer,  who  brought  the  suit,  claiming  the 
contract  price."  In  commenting  upon  the 
contract  the  court  said: 

"The  proposition  was  made  to  induce  him 
(Singerly)  to  purchase  a  kind  of  elevator  not  in 
general  use.  The  fair  inference  is  that  he  desir- 
ed to  procure  one  that  would  be  satisfactory  to 
himself.  The  manifest  import  and  meaning  of 
the  langusge  used  is  that  it  should  be  satisfac- 
tory to  him.  •  •  •  He  did  not  agree  to  ac- 
cept what  might  be  satisfactory  to  others,  but 
what  was  satisfactory  to  himself.  This  was  a 
fact  which  the  contract  gave  him  the  right  to 
decide.  •  •  •  To  justity  a  refusal  to  accept 
the  elevator  on  the  ground  that  it  is  not  satis- 
factory, the  objection  should  be  made  in  good 
faith." 

The  court  found  from  the  evidence,  though 
conflicting  as  to  the  efficient  working  of  the 
elevator,  that  it  was  sufficient  "to  show  the 
plaintiff  In  error  acted  In  good  faith  and  not 
In  mere  caprice  In  refusing  to  acoq>t  it" 

As  we  Shall  presently  see,  the  authorities 
do  not  agree  with  the  rule  here  stated — ^that 
it  is  sufficient  if  the  purdiaser  "acts  in  good 
faith,  and  not  in  mere  caprice."  It  will  be 
observed  that  In  the  case  dted  the  contract 
was  for  the  purchase  of  an  entire  machine. 
In  the  present  case  the  contract  recognized 
two  distinct  parts — the  machines  and  the 
controllers.  In  the  case  cited  the  hoist  wa4 
regarded  as  a  novelty  in  design,  and  the  ob- 
jection was  to  the  working  of  the  entire  ma- 
chine, which  may  have  Influenced  the  deci- 
sion. It  is  possible  the  opinion  would  have 
been  different  had  Slngerly  objected  only  to 
the  duplex  pump  which  could  have  been  sup- 
plied in  the  open  market  if  the  one  furnished 
had  been  objected  to.  In  the  ^ase  here  the 
specifications  carefully  described  all  the  vari- 
ous parts  of  the  elevators  which  were  to  be 
furnished  constituting  the  plant;  the  con- 
trollers being  separately  described. 

"The  rule  very  generally  adopted,"  as  was  stat- 
ed In  Dodge  v.  Kimboll,  203  Mass.  8S4,  bii  N. 
E.  542,  133  Am.  St  Rep.  302,  "is  that  to  en- 
title the  plaintiff  to  recover,  he  needs  to  show 
only  that  he  proceeded  in  good  faith  in  an  ef- 
fort to  perform  the  contract,  and  that  the  re- 
sult was  a  substantial  performance  of  it  al- 
though there  may  be  various  imperfections  or 
omissions  that  call  for  a  considerable  diminution 
of  the  contract  price.  The  reason  for  this  con- 
struction of  SQcn  contracts  Is  in  part  the  diffi- 
culty of  attaimng  perfection  in  the  quality  of 
the  materials  and  workmanship,  and  <»  entirely 
correcting  the  effect  of  a  slight  inadvertence,  and 
the  injustice  of  allowing  the  owner  to  retain 
without  eompeneation  t£e  benefit  of  a  costly 
building  upon  his  real  estate,  that  is  substan- 
tially, but  aot  exactly,  such  as  he  agreed  to  pay 
for.    In  B^e  of  the  eoort*  of  this  couutrjr,  so 
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far  as  we  know,  is  the  contractor  left  ron^di- 
less  under  conditions  like  those  above  stated. 
The  recovery  permitted  ia  generally  upon  the 
basis  of  the  contract,  with  a  deduction  for  the 
ditFerence  between  the  value  of  the  substantial 
performance  shown  and  the  complete  perform- 
ance which  would  be  paid  for  at  the  contract 
price."  Harlan  v.  Stufflebeem,  87  CaL  SOS,  25 
Pac.  686:  Seebacb  v.  Kuhn,  9  Oal.  App.  485, 
99  Pac.  723;  Hill  v.  Clark,  7  Oal.  App.  609,  95 
Pac.  882. 

lu  Shepard  v.  Mills,  173  IlL  223,  50  N.  R 
709,  the  contract  was  for  tbe  buildliig  of  a 
beating  apparatus.  Amaa%  other  things,  the 
court  said: 

"A  literal  compliance  with  such  contracts  is 
not  necessary  to  a  recovery,  but  it  will  be  suffi- 
cient that  there  has  been  an  honest  and  faith- 
ful performance  of  the  contract  in  all  its  ma- 
teria and  substantial  particulars,  and  no  omis- 
aion  in  essential  points,  or  willful  departure 
from  the  contract;  and  mere  technical  or  un- 
important omissions  will  not  defeat  a  recovery 
of  the  contract  price,  less  any  damages,  however, 
lequisite  to  indemnify  the  owner."  Otis  Eleva- 
tor Company  v.  Flanders  Realty  Co.  (Pa.)  90 
MX.  621;  Page  on  Contracts,  {  1387. 

The  evidence  showed  an  honest  and  faith- 
ful endeavor,  to  <r»itnn  an  efficient  controller. 
It  is  true  this  part  of  the  elevator  can  hardly 
be  said  to  be  of  slight  importance,  and  an 
omission  to  supply  a  <wntroUer  reasonably 
satisfactory  would  not  have  fallen  within  the 
category  of  a  slight  deviation.  But,  slight 
or  otherwise,  the  failure  of  the  controllers 
first  placed  by  plaintiff  to  prove  thems^ves 
efficient  was  met  and  tbe  cost  allowed  to 
defendant;  in  other  words,  the  defendant  got 
what  he  demanded  and  for  the  damage  be 
was  Indemnified.  If  the  cases  dted  do  mot 
apply  strictly,  the  principle  underlying  than 
would  seem  to  be  applicable.  We  think, 
without  doubt,  had  the  Otis  people  allowed 
their  controller  to  be  used  without  compel- 
ling tbe  purchase  of  their  machines,  defend- 
ant would  have  no  ground  of  complaint. 

Tbe  rule,  as  we  understand  it,  found  In 
Slngerly  ▼.  Thayer,  supra,  that  where  the 
contract  requires  work  to  be  done  to  tbe 
satisfaction  of  the  person  contracting  for  tbe 
work,  bis  rejection  of  it  cannot  be  called  in 
Question  "If  be  acted  in  good  faith  and  not 
in  mere  caprice  in  refusing  to  accept  it,"  we 
think  it  too  broad  and  is  not  in  harmony 
with  the  generally  accepted  rule.  It  was 
said  in  Gladding,  McBean  &  Co.  v.  Montgom- 
ery, 20  Cal.  App.  276,  279,  128  Pac.  790,  792: 

"A  stipulation  in  a  contract  to  perform  to  the 
satisfaction  of  one  of  tbe  parties  only  calls  for 
such  performance  as  should  be  satisfactory  to  a 
reasonable  person"— citing  casck. 

In  Keeler  v.  Clifford,  16S  lU.  544,  46  N.  E. 
248,  tbe  action  was  to  recover  for  certain 
grading  and  leveling  done  tinder  a  contract 
which  provided  that  all  grading  was  to  be 
done  to  the  satisfaction  of  said  Keeler.  The 
court  said: 

"Where  a  contract  is  required  to  be  done  to 
the  satisfaction  of  one  of  the  parties,  the  mean- 
ing necessarily  is  that  it  must  be  done  in  a 
manner  satisfactory  to  the  mind  of  a  reasonable 


man.  The  plain  constriiction  of  the  contract  in 
this  regard  is  that  the  work  was  to  be  com- 
pleted in  accordance  with  the  contract,  in  such 
a  manner  that  appellant,  as  a  reasoniUile  vum, 
ought  to  be  satisfied  with  it"  Hawkins  v.  6ra< 
ham,  149  Mass.  2S4,  21  N.  E.  812,  14  Am.  Sc 
Rep.  422;  Richison  v.  Mead,  11  S.  D.  630.  80 
N.  W.  131,  and  cases  cited  in  the  opinion. 

Under  tbe  rule  contended  for  by  appellant 
it  would  be  difficult,  if  not  impossible,  to  show 
that  tbe  party  was  not  acting  in  good  faith 
and  his  i-lght  to  say  be  was  not  satisfied 
would  be  practically  arUtrary,  excluding  all 
question  of  its  exercise  being  reasonable  or 
unreasonable. 

In  the  present  case  appellant  not  only  re- 
fused to  be  satisfied  unless  Otis  controllers 
were  used,  but  be  claimed  tbe  right  to  ex- 
ercise this  reftisal,  knowing  that  these  con- 
trollers could  not  be  obtained  without  pur- 
chasing machines,  at  great  cost,  wbidi  wero 
not  essential  to  their  use.  He  at  no  time 
requested  plaintiff  to  obtain  controllers  other 
tban  tbe  Otis  controllers,  several  of  wbidi 
were  obtainable  in  the  open  market.  With- 
out previous  notice  to  plaintiff  or  its  consent, 
be  removed  plaintiffs  machines  and  control- 
lers and  installed  the  Otis  macfaines  and  con- 
trollers. Under  the  existing  circumstances 
we  think  it  would  be  unreasonable  to  bold 
that  tbe  contract  i>ermitted  him  to  exercise 
what  was  little  short  of  an  arbitrary  power. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  HART,  J.;  ELLISON,  Jud8» 
pro  tern. 


BRXAJN  ELEVATOR  CO.  ▼.  LAW. 
(av.  1466.) 

(District  Court  of  Appeal,  Third  District,  Calt- 
fonda.    Aug.  8,  1916.) 

Sales  «=9l99— Passing  or  Titlk— Risk  or 
Lobs. 
Where  defendant  sold  and  delivered  to  plain- 
titE  certain  elevator  parts  and  supplies,  the  ooU'' 
tract  providing  that  defendant  agreed  "to  sell 
for  tbe  sum  of  $1.00  here  in  hand  paid  •  •  • 
all  old  elevator  machinery  now  installed  In  the 
Bishop  Block,"  plaintiff  .takin{(  possession  of  the 
machinery  and  removing  it  to  its  shops,  where  it 
was  destroyed  by  an  earthquake  and  fire,  title 
to  the  machinery  was  in  plaintiff  when  destroy- 
ed, and  the  loss  was  u^on  it,  and  not  upon  de- 
fendant, though  plaintiff  intended  to  use  the 
parts  in  defendant's  new  building  in  fulfillment 
of  its  contract  to  Install  elevators. 


D^. 


Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
«  516-623;   Dee.  Dig.  «=>199.] 


Appeal  from  Superior  Coort,  Olty  and 
County  of  San  Francisco;  B.  ▼.  Sargent, 
Judge. 

Action  by  the  Bryan  Elevator  Company 
against  Herbert  B.  I<aw.  From  a  Judgment 
for  defendant,  plalntUt  appeals.  Judgment 
affirmed.     °  -i 
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Tboonm  BtiaS^  &  iMonghn,  of  San  Fran- 
dsco,  for  appellant.  Edgar  G.  Cliapinan,  of 
San  FranctBCo,  for  respondent 

CHIPMAN,  P.  J.  Xbe  ^[>peal  in  tbla  caae 
is.  from  the  third  cause  of  action  set  forth  in 
the  complaint.  The  transcript  appears  to 
be  in  all  respects  the  same  as  the  same  case, 
No.  1465  (160  Pac.  170),  this  day  decided. 
Why  plaintiff's  appeal  was  not  urged  in  that 
case  instead  of  making  it  the  subject  of  a 
different  number  does  not  ai^ear  and  is 
perhaps  immateriaL 

As  a  cause  of  action  it  Is  alleged  that 
"plaintiff  sold  and  delivered  to  defendant,  at 
his  request,  certain  goods,  to  wit,  elevator 
parts  and  supplies,"  for  which  defendant 
agreed  to  pay  the  sum  of  $2,0S3.10.  The  claim 
of  plaintiff  is  that  it  is  entitled  to  recover  the 
sum  of  $2,053.10,  in  addition  to  what  it  claim- 
ed in  the  first  cause  of  action,  which  was 
disposed  of  in  the  case  numbered  1466,  for 
certain  parts  of  the  old  elevator  machinery 
formerly  in  the  Bishop  Building,  and  that 
when  it  was  destroyed  by  the  disaster  of 
April  18,  1906,  it  belonged  to  defendant,  and 
the  loss  was  his.  Among  the  provisions  of 
the  contract  was  the  following: 

"The  owner  agrees  to  sell  for  the  snm  of  $1.00 
here  in  hand  paid  to  the  contractor  all  old 
elevator  machinery  now  installed  in  the  Bishop 
Block,  situated  aa  described  heretofore,  and 
hereby  acknowledges  and  constitutes  this  his  re- 
ceipt for  same." 

I'laintiff  took  possession  of  this  machinery 
and  removed  it  to  its  shops,  where  it  was 
when  destroyed.  We  think  it  clear  that  the 
title  to  the  machineiy  was  in  plaintiff  when 
it  was  destroyed,  and  we  find  nothing  in  the 
contract  that  would  fix  the  loss  upon  de- 
fendant by  such  casualty.  Indeed,  the  pro- 
vision intended  to  cover  losses  by  act  of  God 
would  seem  to  relieve  defendant  from  such 
loss.  It  is  true  that  Mr.  Greenbaum,  presi- 
dent of  plaintiff  company,  testified  that  be- 
cause of  having  received  this  old  machineiy. 
which  was  to  be  altered  and  reinstalled  in 
the  Monadnock  Building  plaintiff  reduced  its 
bid  in  the  contract  $1,600  "for  the  privilege 
of  using  that  freight  macliine  for  installa- 
tion in  the  building."  But,  if  it  was  the  prop- 
erty of  plaintiff  when  destroyed,  the  use 
which  plaintiff  intended  to  make  of  it  is 
immaterial.  We  cannot  see  that  the  loss  was 
the  less  to  It  than  it  would  have  been  had 
it  purchased  the  machinery  from  some  other 
I>erson. 

PlaintUTs  claim  is  that  the  parts  thus  lost 
it  had  to  8Ui>ply,  for  which  defendant  should 
pay.  The  court,  in  its  ninth  finding,  recites 
the  facts  and  finds: 

"That  there  is  not  now  due,  owin^,  and  un- 
paid from  the  defendant  to  the  plaintiff  the  sum 
of  $2,053.10  or  any  part  thereof." 

We  think  the  finding  supported  by  the  evi- 
dence, and  the  Judgment  is  therefore  affirmed. 

We  concur:  HART,  J.;  ELLISON,  Judge 
pro  tem. 


LiNiP  V.  altuhas  school  dist,  of 

MODO<?  COUNTT  et  aL 

(Civ.  1420,  Sac.  2208.) 

(District  Court  of  Appeal,  Third  District,  Oali- 

fonia.     Jan.  7,  1919.) 

On  rehearing.    Opinion  modified. 

-   For  former  opinion,  see  20  Cal.  App.  158, 

155  Pac.  109. 

PER  CURIAM.  It  was  unnecessary  to 
pass  upon  the  merits  of  the  case;  and,  as  we 
have  reached  the  conclusion  that  further  con- 
sideration of  the  matter  should  not  be  fore- 
closed, that  jportion  of  the  opinion  commenc- 
ing with  the  words,  "Moreover,  upon  the 
merits,"  and  extending  to  and  inclusive  at 
the  word,  "guarantors,"  at  the  close  of  the 
opinion,  is  withdrawn. 


SELLERS  V.  SOLWAT  LAND  CO.  et  aL 
(Civ.  1826.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Aug.  15,  1916.  Rehearing  Denied 
Sept  14,  1916.  Denied  by  Supreme  Court 
Oct  12,  1916.) 

1.  BSOKEBS  «=»43(1)— COMPKhSATION— N^CES- 
STTY    or  WSITTBN    OONTBACT— StATUTK. 

Civ.  Code,  §  1624,  aubd.  6,  providing  that  an 
agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  a  com- 
mission shall  be  invalid  unless  it  or  some  note 
or  memorandum  is  in  writing  subscribed  by  the 
party  to  be  charged  or  his  agent,  does  not  apply 
to  an  oral  contract  between  brokera  whereby  one 
aecurea  the  co-operation  of  another  to  sell  realty, 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  i  44;    Dec  Dig.  <g=»43(l).] 

2.  BsoKEsB  9=343(1)— Emfloticcnt— Necessi- 
ty OF  Wbitten  Contbact— Statutes. 

Under  such  provision,  and  section  2039,  re- 
quiring an  oral  authority  to  enter  a  contract  re- 
qiuired  by  law  to  be  in  writing  to  be  given  by  an 
instrument  in  writing,  a  contract  by  the  agent 
of  an  agent  or  broker  stating  the  price  asked  for 
certain  land,  the  terms  of  payment,  and  that  he 
would  pay  a  commission  on  such  price  to  the 
party  effecting  a  sale,  in  view  of  the  fact  that 
the  broker  employed  bad  no  knowledge  that  his 
employer  was  in  fact  an  agent  and  the  absence 
of  any  agreement  looking  toward  a  division  of 
the  commission,  was  a  direct  contract  of  employ- 
ment, so  that  where  the  authority  of  defendant's 
agent  to  employ  plaintiff  was  not  in  writing,  it 
was  invalid  and  unenforceable. 

[Ed.  Note.^For  other  cases,  see  Brokers,  Cent. 
Dig.  {  44 ;  Dec  Dig.  «8=»43(1).] 

3.  Ebtoppki.  «=9ll9— Equity— Question  fob 

COUBT. 

The  principle  of  estoppel  is  one  of  equity, 

and  whether  in  a  given  case  the  facts  shown  are 

sufficient  to  create  it  is  a  question  for  the  court 

[Ed.   Note.— For   other   cases,    see   EJstoppel, 

Cent  Dig.  I  309;  Dec.  Dig.  <3=>119.] 

4.  Bbokkbs  «=>43(l)--CoRTHACT  or  Employ- 
ment—Necessity  OF  WBrriNO — ESTOPPBL. 

In  an  action  for  a  commission  for  the  sale  of 
realty  under  a  direct  contract  vrith  defendant's 
agent  not  authorized  thereto  in  writing,  wliich 
under  Civ.  Code,  S  1624,  aubd.  6,  and  aection 
2309,  was  invalid,  the  defendant  copartnerabip 
which  knowingly  held  out  its  agent  the  manager 
of  its  land  department  who  handled  all  its  cor- 
respondence in  that  department  and  who  was 
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authorized,  though  not  In  writing,  to  consult  and 
deal  with  agents  in  regard  to  a  sale  of  the  de- 
fendant's lands,  and  which  knew  the  plaintiff's 
efforts  to  sell  the  land,  his  expenses  in  procur- 
ing a  purchaser,  that  the  purchaser  was  nrst  in- 
terested by  the  plaintiA,  and  which  said  nothing 
to  the  purchaser  concerning  the  plaintiffs  par- 
ticipation in  the  matter,  was  not  estopped  uom 
pleading  the  bar  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  i  44;  Dec.  Dig.  «=343(1).] 

6.  Brokebs   «=5>ffi{4)— Contract— Iwtauditt 

—Effect. 
An  agent  selling  real  property  under  a  con- 
tract of  employment  invalid  because  not  in  writ- 
ing, cannot  recover  under  the  contract  or  on  a 
quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  S  103 ;  Dec.  Dig.  iS=982(4). 

6.  Triai.  «=>173— Motion  to  Dunn  Vbbdiot 

—Tunc 
In  an  action  to  recover  a  commission  upon 
the  sale  of  a  ranch  under  an  oral  contract  with 
the  defendant's  agent,  where  the  court  at  the 
conclusion  of  plaintiff's  case  denied  the  defend- 
ant's motion  for  a  nonsuit  after  the  invalidity  of 
the  contract  and  the  facts  adduced  by  the  plain- 
tiff in  support  of  his  plea  of  estoppel  bad  appear- 
ed, the  subsequent  granting  of  defendants  mo- 
tion to  direct  the  jury  to  return  a  verdict  in  its 
favor  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  397;  Dec  Dig.  «=s>178.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  A.  E.  Graupner, 
Judge. 

Action  by  George  Sellers  against  the  Sol- 
way  Land  Company  and  Balfour,  Guthrie  & 
Co.,  copartners,  etc.,  and  others.  Dismissed 
as  to  defendant  Solway  Land  Company,  and 
Judgment  for  defendants  Balfour,  Gatbrle  & 
Co.  and  others,  and  plaintiff  appeals.  Af- 
firmed. 

J.  B.  Bodgers  and  A.  F.  Bray,  both  of 
Martinez,  and  Sterling  Carr,  of  San  Fran- 
cisco, for  appellant  McCutchen,  Olney  & 
Willard,  of  San  Francisco,  for  respondents. 

LENNON,  P.  J.  In  this  action  the  plaintiff 
sued  the  defendants  for  the  sum  of  $C,250,  al- 
leged to  be  due  as  a  conunisslon  upon  the  sale 
of  a  large  ranch  In  Contra  Costa  county, 
the  complaint  alleging  that  said  sale  was 
made  through  the  efforts  of  the  plaintiff 
under  the  contract  hereafter  set  out.  The 
land  was  the  property  of  the  defendant  Sol- 
way  Land  Company,  and  was  being  managed 
and  handled  by  the  defendants  Balfour, 
Guthrie  &  Co.,  a  copartnership,  consisting  of 
a  number  of  Individuals,  some  of  whom  are 
named  as  defendants,  and  upon  the  sale  re- 
ferred to  the  oopartner^ip  received  a  com- 
mission of  two  and  one-lialf  per  cent,  upon  Its 
sale  price  of  $130,000,  to  wit,  the  sum  of 
$3,250,  as  compensation  for  the  care  of  the 
ranch  during  a  certain  period  and  for  its 
sale.  The  agency  of  the  defendants  Balfour, 
Guthrie  &  Co.  was,  however,  unknown  to  the 
plaintiff,  and  the  complaint  charges  them  as 
owners.  At  the  conclusion  of  the  evidence  a 
motion  of  defendant  Solway  Land  Company 


to  dismiss  as  to  It  was  granted,  and  no  ques- 
tion is  raised  as  to  the  correctness  of  the 
court's  action  In  this  regard.  Hereafter  in 
this  opinion  the  term  defendants  will  refer 
only  to  Balfour,  Guthrie  &  Co. 

The  negotiations  between  the  plaintiff  and 
the  defendants  for  his  contract  were  conduct- 
ed by  him  with  one  R.  F.  McLeod,  an  employ^ 
of  the  defendants  and  the  manager  of  a  de- 
partment of  their  business  known  as  the  land 
and  loan  department  The  contract  was 
signed  by  McLeod  on  behalf  of  the  defend- 
ants, and  Is  in  the  following  terms: 

"San  Francisco,  22d  Sept,  1909. 

"Mr.  Geo.  Sellers,  Oakley,  Cal.— Dear  Sir:  Re. 
plying  to  your  letter  of  21st  inst,  the  price  we 
are  asking  for  the  Solway  ranch  is  $125,000,  in- 
cluding stock  and  implements  and  interest  in  the 
pumping  plant.  We  would  be  willing  to  accept 
one-half  cash  and  carry  the  balance  at  6  per 
cent,  net  for  a  reasonable  time.  We  will  pay 
5  per  cent,  commission  on  the  above  price  to  the 
part?  effecting  a  sale. 

"xou  arc  no  doubt  aware  that  part  of  the 
ranch  is  rented  to  Japanese  for  potatoes,  etc., 
and  possession  of  same  cannot  be  given  unto 
expiry  of  the  lease  this  faU.    . 

"Yours  truly,    Balfonr,  Guthrie  &  Co., 

"Per  [Signed]  B.  F.  McLeod. 
"P.  S.— There  Is  about  l.'TOO  acres  all  together." 

(It  may  be  said  parenthetically  that  at  the 
rime  of  ue  sale  the  price  of  the  property  had 
been  increased.) 

It  is  an  established  fact  in  the  case  and  not 
disputed  that  the  antborlty  from  the  defend- 
ants to  McLeod  to  enter  Into  this  contract 
was  not  conferred  In  writing.  The  action 
having  been  dismissed  as  to  the  defendant 
Solway  Land  Company  the  remaining  defend- 
ants at  the  conclusion  of  the  trial  moved  that 
the  Jury  be  directed  to  return  a  verdict  in 
their  favor  upon  the  ground  of  the  lack  of 
written  authority  to  McLeod ;  section  2309  of 
the  Civil  Code  requiring  that  an  authoriza- 
tlMi  to  an  agent  to  enter  into  a  contract 
required  to  be  In  writing  must  Itself  be 
evidenced  by  a  written  Instrument  This 
motion  was  also  granted,  and  the  Jury  there- 
upon returned  its  verdict  In  favor  of  the  de- 
fendants. From  the  Judgment  entered  there- 
on the  plaintiff  takes  this  appeal. 

In  support  of  his  appeal  plaintiff  urges 
that  the  court  erred  In  directing  the  Jury 
to  find  in  defendants'  favor  for  two  princi- 
pal reasons,  viz. :  First,  that  the  plaintiff's 
contract  being  one  between  broker  and  bro- 
ker, is  not  governed  by  section  1624,  subd.  6, 
of  the  Civil  Code,  and  that  therefore  Mc- 
Leod's  authority  to  enter  Into  it  was  not 
required  to  be  In  writing ;  and,  second,  even 
If  the  contract  sued  upon  be  one  that  is  gov- 
erned by  said  section,  the  conduct  of  the  de- 
fendants in  reference  thereto  estops  them 
from  availing  themselves  of  the  bar  of  the 
statute. 

[1]  The  authorities  In  this  state,  holding 
that  an  oral  contract  between  brokers,  .where- 
by one  employs  or  secures  the  co-operation 
of  another  to  sell  real  estate,  Is  valid  and 
enforceable,    may   be   roughly    divided    into 
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tbiee  daBses.  nie  ftMt  daaa  comprises  cases 
where  the  brokers'  agreement  was  purely  slbA 
aUnply  one  of  partnership,  STicb  as  Coward 
T.  Olanton,  79  Oal.  23,  21  Pac.  35ft  i  Qorham 
T.  Helman,  90  OaL  346,  27  Pac.  289:  Bates 
V.  Babcock,  96  CaL  479,  30  Pac.  605,  16  Ij.  R. 
A.  746,  29  Am.  St  It^.  183 ;  and  Baker  v. 
Thompstm,  14  Oal.  App.  175,  111  Pac.  373; 
the  second  comprises  cases  where  the  agree- 
ment of  the  brokers  was  to  dlride  between 
them,  either  equally  or  in  a  stated  propor- 
tion, a  commission  or  compensation  to  be 
itecelved  by  one  of  them  from  the  owner  of 
the  land  to  be  sold,  such  as  Casey  t.  Blch- 
ards,  10  CaL  App.  67, 101  Pac.  30;  Hagemau 
V.  O'Brien,  24  CaL  App.  270,  141  Pac.  33; 
Reynolds  t.  Jackson,  25  Col.  App.  490,  144 
Pac.  305;  Helllngs  v.  Wright,  156  Pac.  366; 
Jenkins  v.  Locke-Paddon  Co.,  157  Pac.  537; 
and  the  third  class  consists  of  cases,  two  in 
number,  in  which  one  broker,  having  a  con- 
tract from  the  owner  to  sell  real  property, 
has  agreed  with  a  second  broker  to  pay  him 
for  his  services  either  In  procuring  a  buyer 
for  the  property  or  assisting  in  that  end— 
those  cases  being  Saunders  v.  Yoakum,  12 
CaL  App.  543, 107  Pac.  1007,  and  Johnston  v. 
Porter  et  aL,  21  CaL  App.  97,  131  Pac.  69. 

In  the  case  at  bar  the  contract,  as  we 
have  seen,  is  one  to  pay  a  specific  amount, 
viz.  5  per  cent  on  the  purchase  price,  for  the 
procuring  of  a  purchaser,  and  would  fUl 
within  the  last-named  classification  and  be 
governed  by  the  authority  of  those  cases,  un- 
less It  contains  elements  dUferentlatlng  It 
from  them  and  making  Inapplicable  the  rule 
therein  followed. 

The  leading  case  in  this  state  upon  the 
question  Is  Oorham  y.  Helman,  supra,  and 
which  has  been  dted  In  practically  every 
decision  upon  the  subject  which  has  since 
been  rendered.  The  agreement  there  was 
between  brokers  to  co-operate  In  the  selling 
of  a  mine  and  to  divide  commissions,  and  the 
court  referring  thereto  used  this  language 
(page  368  of  99  Cal.,  page  2»Z  at  Zl  Pac): 

"Coangel  seem  to  rely  on  section  1624  of  the 
Civil  Code,  subdivision  6.  But,  clearly,  that  pro- 
vision was  only  designed  to  protect  owners  of 
real  estate  against  unfounded  claims  of  brokers. 
It  does  not  extend  to  agreements  between  bro- 
kers to  co-operate  in  making  sales  for  a  share 
of  the  commissions," 

It  will  be  seen  upon  examination  that  all 
the  cases  in  the  first  and  second  classifica- 
tion made  above  dealt  with  agreements  be- 
tween brokers  to  co-operate  in  the  common 
object  of  procuring  a  purchaser  for  real 
property,  and  come  squarely  within  the  au- 
thority of  Gorham  v.  Helman. 

With  regard  to  the  remaining  two  cases, 
It  appears  that  In  Saunders  v.  Toakum, 
supra — 

"defendant  agreed  with  plaintiff  that  if  he  would 
procure  a  purchaser  for  any  or  all  of  the  prop- 
erty be  would  pay  to  the  plaintiff  a  conmiisBion 
in  the  event  of  a  sale." 

Plaintiff  performed  his  agreement,  and  the 
defendant  received  a  commission  of  11,200, 
160P.-12 


and  refused  to  pay  i^almtlff  for  bis  services. 
The  latter  thereupon  brought  suit,  and  re- 
covered $400  as  the  value  thereof.  Upon 
appeal  the  contention  ,of  the  defendant  that 
the  oontrsict  was  void  because  not  In  writ- 
ing was  overruled  upon  the  authority  of  the 
leading  case  above  cited,  the  court  constru- 
ing the  agreement  to  be  one  between  brokers 
to  co-operate  in  making  a  sale  for  a  share  of 
the  commission,  and  referring  to  the  services 
of  the  plaintiff  as  being  rendered  "in  assist- 
ing the  defendant  to  earn  his  commission." 
In  the  second  case  (Johnston  v.  Porter  et 
al.)  it  appears  that  Johnston,  the  plaintiff,  in- 
troduced the  purchaser  of  the  property  to 
the  defendant  Morey,  who  was  acting  as  the 
agent  of  the  owner,  and  also  assisted  In  con- 
ducting the  negotiations  which  resulted  In  a 
sale.  Morey  orally  agreed  to  compensate 
Johnston  for  his  services.  Upon  the  conclu- 
sion of  the  sale  Morey  received  a  commis- 
sion of  f2,250,  out  of  which  he  offered  to 
pay  Johnston  ?250.  Johnston  being  dissatis- 
fied with  the  amount  tendered  by  Morey, 
brought  suit  upon  the  oral  agreement  for  the 
reasonable  value  of  his  services.  The  court 
allowed  a  recovery  of  fl,500  out  of  f2,250 
received  by  Morey.  Upon  appeal  the  Judg- 
ment was  sustained,  this  court  construing 
the  agreement  between  Morey  and  Johnston 
as  being  one  between  two  brokers  to  co- 
operate in  the  sale  of  real  estate,  using  this 
language: 

"Subdivision  6  of  section  1624  of  the  Civil 
Code,  which  declares  an  agreement  authorizing 
or  employing  an  agent  or  broker  to  sell  real  es- 
tate for  a  compensation  or  commission  to  be 
invalid  unless  reduced  to  writing  was  designed 
only  for  the  protection  of  real  estate  owners 
against  the  unfounded  claims  of  brokers;  and  it 
was  never  intended  to  be  applied  to  contracts  be- 
tween brokers  co-operating  in  the  sale  of  real 
property  and  agreeing  to  share  commiasions 
earned  as  the  result  of  such  sale" — citing  Gor- 
ham V.  Heimon,  supra. 

If  It  be  the  law  in  this  state,  as  stated  in 
Gorham  v.  Helman,  that  the  section  of  the 
Code  under  consideration  "was  only  de- 
signed to  protect  owners  of  real  estate 
against  unfounded  claims  of  brokers,"  then 
the  authorisation  to  the  employ^  of  the  de 
fendants  McLeod  did  not  need  to  be  in  writ- 
ing. But,  as  was  said  In  the  later  case  of 
Aldis  V.  Schleicher,  9  CaL  App.  872,  99  Pac 
526,  that  section 


"equally  applicable  to  any  contract  whereby  one, 
whether  owner  or  not,  employs  another  to  effect 
a  sale  of  real  estate,  and  agrees  unconditionally 
to  pay  a  stipulated  sum  for  the  performance  of 
such  services." 

It  wUl  be  observed  that  in  Oorham  v.  Hei- 
nutn,  in  which  the  rule  was  first  laid  down 
that  the  provisions  of  subdivision  6  of  sec 
tion  1624,  Civil  Code,  apply  only  to  contracts 
between  the  owners  of  real  estate  and  bro- 
kers, the  contract  there  being  considered  was 
literally  an  agreement  between  brokers,  deal- 
ing with  each  other  as  such,  to  unite  their 
efforts  in  the  disposal  of  a  mine,  and  to  di- 
vide the  compensation  to  b«  earned  in  the 
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event  of  snccess,  and  that  there  was  no  em- 
ployment by  one  of  the  other.  Evidently 
snch  a  contract  was  one  of  i>artnershlp,  and 
did  not  come  within  the  terms  of  the  section, 
whether  the  legislative  Intent  In  enacting  It 
was  merely  to  protect  owners  of  real  estate, 
or  Its  scope  was  much  broader.  As  already 
pointed  out,  the  cases  following  Gorham  v. 
Helman  with  the  exception  of  the  two  noted 
all  dealt  with  agreements  between  brokers 
to  divide  commissions  to  be  received  as  the 
result  of  their  joint  efforts;  and  even  In 
those  two,  while  the  agreement  as  to  the 
compensation  of  the  complaining  broker  was 
more  In  the  nature  of  a  direct  promise  by  the 
other  to  compensate  him  for  services  already 
or  thereafter  to  be  rendered,  it  is  still  ap- 
parent that  they  dealt  with  each  other  as 
agents,  that  they  were  both  Interested  in  the 
result  of  their  common  efforts,  and  that  the 
compensation  agreed  to  be  paid,  or  allowed 
by  the  court,  was  a  part  only  of  the  compen- 
sation of  the  employing  broker,  thus  preserv- 
ing In  some  degree  the  idea  of  co-operation  be- 
tween broker  and  broker  for  a  division  of  the 
fee,  and  enabling  the  court  in  its  desire  to 
prevent  the  defeat  of  an  eQuitable  claim  to 
construe  the  agreement  as  one  for  the  divi- 
sion between  brokers  of  a  compensation 
jointly  earned. 

[2J  In  the  case  at  bar  there  is  no  such 
partnership  between  the  brokers,  nor  any 
agreement  to  divide  compensation,  and  no 
effort  on  the  part  of  the  plaintiff  to  obtain  a 
division  of  the  commission  received  by  the 
defendants.  On  the  contrary,  the  amount 
sued  for  is  almost  double  the  sum  which  the 
employing  brokers  received  as  their  compen- 
sation for  the  share  of  the  property  and  Its 
sale. '  There  was,  moreover,  no  knowledge  on 
the  part  of  the  broker  employed  that  his  em- 
ployers were  in  fact  agents,  and  the  contract 
Is  one  of  employment  for  a  specific  compen- 
sation. In  the  complaint  the  employing  bro- 
kers are  charged  as  the  owners  of  the  prop- 
erty ;  and  It  was  only  during  the  progress  of 
the  trial  that  the  plaintiff  discovered  that 
they  were  not  such  owners,  and  when  such 
discovery  was  made  there  was  no  amend- 
ment of  the  complaint  requested.  If  we  hold 
this  case  not  to  come  within  the  provisions  of 
section  1624  of  the  Civil  Code  we  must  ig- 
nore the  careful  Insistence  to  be  discerned  in 
the  cases  upon  the  existence  of  a  partner- 
ship, or  of  an  agreement  to  divide  commis- 
sions, or  of  the  existence  of  a  fund  received 
by  one  broker  In  which  the  second  broker 
may  be  allotted  a  share — and  lay  down  the 
rule  that  all  these  things  are  Immaterial, 
and  that  a  direct  contract  of  employment  to 
sell  real  estate  for  a  spedflc  compensation  is 
invalid  If  made  by  the  owner  of  the  prop- 
erty with  a  broker,  but  Is  valid  if  made  be- 
tween two  brokers — contrary  to  the  rule  de- 
clared in  Aldls  v.  Schleicher,  supra,  and 
which  appears  to  us  to  be  plainly  applicable 
to  the  case  at  bar. 


We  «re  therefttre/'cdnslrafiied  to  hold  that 
the  plaintiff  neither  by  the  allegations  of  his 
cbmplaint  nor  his  prioof  npon  the  trial 
brought  his  case  within  the  authority  of 
those  holding  that  a  contract  between  bro- 
kers to  co-operate  in  the  sale  of  real  estate 
for  a  division  of  the  compensation  to  be 
thereby  earned  Is  valid  and  enforceable,  al- 
though not  In  writing.  The  first  contention 
of  the  appellant  must  accordingly  be  disal- 
lowed. ■ 

[3-6]  The  second  contention  of  the  appel- 
lant is  that  even  if  the  contract  sued  upon 
be  one  that  is  required  to  be  In  writing,  the 
conduct  of  the  defendants  in  reference  there- 
to estops  them  from  availing  themselves  of 
the  bar  of  the  statute  for  three  reasons,  vie.: 
First,  because  the  defendants  knowingly  held 
McLeod  out  to  the  world  as  having  the  au- 
thority he  assumed ;  second,  becanse  the  de- 
fendants knew  that  McLeod  was  dealing 
with  the  plaintiff;  and,  third,  because  the 
defendants  accepted  the  benefits  of  McLeod's 
acts. 

The  principle  of  estoppel  is  one  of  equity ; 
and  whether  in  a  given  case  the  facts  and 
circumstances  shown  are  sulficlent  to  create 
it  Is  a  question  for  the  court  It  Is  also  well 
settled  that  estoppels  are  not  favored,  their 
effect  being  to  prevent  the  truth  being  shown. 

The  facts  on  which  the  plalntifrs  plea  of 
estoppel  Is  based  are,  briefly,  that  McLeod 
was  the  manager  of  the  department  of  the 
defendants'  business  known  as  the  land  and 
loan  department;  that  as  such  manager  he 
answered  all  correspmidence  addressed  to 
the  defendants  on  matters  relating  to  that 
department;  that  he  had  authority,  though 
not  in  writing,  to  consult  and  deal  with 
agents  in  regard  to  a  sale  of  the  defendants' 
lands;  that  a  contract  similar  to  the  one 
given  to  the  plaintiff  was  subsequently  enter- 
ed into  by  him  on  behalf  of  the  defendants 
with  a  person  other  than  the  plaintiff ;  that 
the  efforts  of  the  plaintiff  to  sell  the  ranch 
were  known  to  McLeod  and  to  the  foreman 
and  superintendent  of  the  ranch,  which  the 
plaintiff  visited  a  number  of  times  in  the 
company  of  prospective  buyers;  that  plain- 
tiff expended  money  in  advertising  the  ranch 
in  his  endeavor  to  procure  a  purchaser ;  and, 
finally,  that  the  persons  to  whom  the  ranch 
was  sold  were  first  Interested  in  Its  purchase 
by  the  plaintiff,  who  sent  them  to  McLeod 
for  the  purpose  of  arranging  terms  and  dos- 
ing up  the  transaction,  but  without  advising 
McLeod  that  he  had  done  so. 

It  further  appears,  however,  that  the  IM- 
gotlations  were  conducted  by  the  purchasers 
with  McLeod,  and  that  nothing  was  said  by 
them  concerning  the  plaintlfTs  participation 
In  the  matter,  and  that  the  sale  was  made 
to  them  without  knowledge  on  the  part  of 
McLeod  that  the  plaintiff  was  Interested  in  It 
other  than  a  verbal  notification  made  some 
time  previously  that  he  was  endeavoring  to 
sell  the  land  to  these  people. 
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We  are  of  the  <9tnIon  that-  tbe  :ooart  cor- 
rectly held  that  the  above  facts  were  insufil- 
dent  to  constitute  an  estoppel  as  against 
the  plea  of  the  statute  of  frauds. 

It  has  long  been  held  In  this  state  that  an 
agent  having  sold  real  property  under  a  con- 
tract of  employment  Invalid  because  not  In 
writing  can  recover  neither  upon  the  con- 
tract nor  upon  quantum  meruit.  McCarthy 
V.  Loupe,  62  Cal.  299 ;  Myres  v.  Snrryhne,  67 
Cal.  667,  8  Pac  623;  Zelmer  v.  Antisell,  76 
Gal.  609,  17  Pac.  642 ;  McPhall  v.  Buell,  87 
CaL  115.  25  Pac.  266;  Shanklln  v.  Hall,  100 
Cal.  26,  34  Pac.  636;  McGeary  v.  Satchwell, 
129  Cal.  389,  62  Pac.  58;  Jamison  v.  Hyde, 
141  Cal.  109,  74  Pac.  695.  Although  In  these 
cases  no  question  of  estoppel  Is  considered, 
they  ofTer  a  strong  analogy  to  the  case  at 
bar,  for  all  the  facts  present  here  and  claim- 
ed by  the  plaintiff  to  constitute  an  estoppel 
were  necessarily  present  in  those  cases,  viz. 
an  invalid  employment,  knowledge  of  its  in- 
validity, knowledge  of  rendition  of  services 
under  the  contract,  and  acceptance  of  the 
benefits  arising  from  the  performance  of  the 
contract  by  the  agent.  The  statute  of  frauds, 
however,  was  held  to  bar  the  agent's  recov- 
ery. 

In  the  case  of  McRae  v.  Ross,  170  CaL  74, 
148  Pac.  216,  the  question  of  estoppel  under 
circumstances  somewhat  similar  to  those  in 
the  case  at  bar  was  considered.  In  that 
case  a  ranch  in  Solano  county  had  been  sold. 
A.  T.  Ross  and  three  other  respondents  (sis- 
ters and  brother  of  A.  T.  Ross)  were  owners. 
McRae  claimed  to  have  found  the  purchaser, 
and  relied  upon  a  broker's  note  from  A  T. 
Ross  alone.  There  was  no  written  authority 
from  the  other  respondent^  to  A.  T.  Ross,  but 
McRae  claimed  that  they  had  held  him  out 
as  their  agent  and  that  they  were  stopped 
from  raising  the  defense  of  the  statute  of 
frauds,  particularly  Civil  Code,  t  2309.  This 
alleged  holding  out  (one  of  the  elements 
claimed  in  the  estoppel  in  the  case  at  bar) 
consisted  of  statements  claimed  to  have  been 
made  to  McRae  by  the  respondents  to  the  ef- 
fect that  A.  T.  Ross  was  authorized  to  act 
for  them,  and  that  he  was  In  charge  of  the 
ranch.  It  was  held  that  there  wtis  no  es- 
toppel, the  court  saying  (Mr.  Justice  Sloss 
writing  the  opinion): 

"It  is  clear  that  the  findings  in  favor  of  the 
defendants  Raymond  H.  Ross,  Mabel  I.  Ross, 
and  Mrs.  Henry  are  in  accord  with  the  undis- 
pated  evidence.  A  contract  for  the  sale  of  real 
estate,  or  for  the  employment  of  a  broker  to  sell 
real  estate, .  must  be  In  writing.  Civ.  Code,  { 
1624;  Code  Civ.  Proc.  {  1973.  None  of  these 
three  defendants  ever  made  any  written  contract 
with  plaintiff  or  even  had  any  written  communi- 
cation with  hinh  Plaintiff  attempted  to  show 
that  each  of  them  bad  referred  him  to  a  brother, 
their  codefendant,  Albert  T.  Ross,  as  the  per- 
son in  charge  of  the  ran<A.  But  the  testimony 
was  that  Albert  did  not  have  any  written  au- 
thority to  bind  them,  and  this  was  necewary  to 
empower  hinj  to  make  a  contract,  on  their  behalf, 
to  sell  real  estate  or  employ  an  agent  to  sell  it. 
Civ.  Code,  f  2309.  Even  if  the  making  of  the 
oral  statements  had  heen  shown  without  contra- 


diction—which is  not  the'  case— such  statemeats 
would  not  have  bound  these  defendants.  There 
is  no  ground  for  the  contention  that  the  alleged 
declarations  raised  an  estoppel  against  the  three 
defendants.  To  so  hold  would  destroy  the  statu- 
tory requirement  that  authority  to  sell  real  prop- 
erty must  be  in  writing." 

The  appellant  strongly  relies  on  the  case  of 
Seymour  v.  Oelrichs,  156  CaL  782,  106  Pac. 
88,  134  Am.  St  Rep.  164.  In  that  case  the 
plaintiff  Seymour  sued  for  damages  for 
breach  of  a  contract  of  employment;  his 
employment  to  cover  a  period  of  ten  years. 
The  contract  was  not  in  writing,  and  tber^ 
fore  void  under  the  statute  of  frauds.  The 
claim  of  estoppel  was  based  upon  the  ground 
that  the  defendants  when  negotiating  for  bis 
employment  promised  him  a  written  coit- 
tract,  and  had  induced  him,  in  order  to  per- 
mit him  to  accept  the  employment,  to  resign 
a  life  position  carrying  a  good  salary  with 
a  right  to  a  pension  upon  cetlrement. 
Through  circumstances  arising  subsequent  to 
bis  entering  upon  his  employment  the  writ- 
ten contract  was  not  given  to  Seymour,  and 
after  rendering  services  under  the  verbal 
contract  for  a  period  of  three  years  be  was 
dismissed.  In  holding  the  defendants  estop- 
ped to  set  up  the  statute  of  frauds  the  Su- 
preme Court  laid  emphasis  upon  the  fact 
that  it  was  not  because  of  the  rendition  of 
services  under  the  contract  that  the  estoppel 
was  allowed,  but  because  of  the  change  of 
position  suffered  by  the  plaintiff  through 
having  resigned  a  lucrative  position — and 
which  he  could  not  now  regain — ^In  order  to 
accept  the  employment.  It  was  held  that  it 
would  be  a  fraud  upon  the  plaintiff  if  the 
defendants  after  having  Induced  him  to  re- 
sign from  his  position  upon  the  promise  of 
a  ten-year  written  contract,  and  having  fail- 
ed to  reduce  the  contract  to  writing,  were 
permitted  to  set  up  the  Invalidity  of  the  oral 
contract  to  defeat  recovery.  The  court  em- 
phasized the  fact  that  the  plaintiff  was  not 
helped  by  the  performance  of  services.  On 
this  subject  it  says: 

"Under  this  claim,  the  fact  of  part  perform- 
ance by  plaintiff  plays  no  part  whatever. 
*  *  *  Plaintiff's  case,  in  this  regard,  would 
be  just  as  strong  if  after  his  resignation  he  had 
been  prevented  by  defendants  from  beginning  to 
perform." 

Thus  far  we  have  considered  the  question 
of  estoppel  only  so  far  as  it  is  affected  by 
the  evidence  offered  by  the  plaintiff;  but 
since  plaintiff's  claim  is  based  upon  the  al- 
leged holding  out  by  the  defendants  of  their 
employe  McLeod  as  having  authority  to  en- 
ter Into  the  contract,  upon  their  knowledge  of 
the  plaintiff's  activity  in  the  performance  of 
the  contract,  and  upon  their  accepting  the 
benefit  of  the  results  of  his  labors,  we  think 
it  plain  that  the  court  in  considering  wheth- 
er the  estoppel  claimed  had  been  established 
was  bound  to  consider  all  of  the  evidence 
offered  upon  those*  matters  whether  by  the 
plaintiff  or  the  defendants.  In  that  view  of 
the  case  the  plaintiff's  x>osltlon  becomes  still 
mpre^  untenable  for  the  defendant^,  offered 
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«Tldeiice  tending  to  sbow  that  the  plaintiff's 
contract  bad  expired  long  before  the  sale 
took  place,  that  he  had  been  warned  to  desist 
from  his  efforts  to  sell  the  ranch,  and  that 
the  plaintiff  recognized  by  bis  acts  that  bis 
contract  was  no  longer  In  effect ;  and  that 
even  If  the  sale  of  the  property  was  made  to 
persons  who  were  first  Interested  In  It  by  the 
plaintiff,  the  latter  wap  guilty  of  gross  neg- 
ligence In  falling  to  report  to  the  defendants 
that  be  had  bronght  the  property  to  the 
attention  of  Its  ultimate  buyers,  thus  allow- 
ing the  defendants  to  deal  with  them  In  ig- 
norance of  their  liability  to  pay  to  the  plain- 
tiff a  commission.  These  facts  would  have  a 
strong  bearing  upon  the  question  of  whether 
the  defendants  received  any  benefit  from  the 
contract  made  by  this  agent,  and  consequent- 
ly upon  the  potency  of  the  plaintiff's  appeal 
to  the  equitable  Jurisdiction  of  the  court  for 
the  application  of  the  principle  of  estoppel  in 
his  favor. 

[<]  There  la  no  merit  In  the  final  point 
urged  by  the  appellant  that  the  court  having 
at  the  conclusion  of  the  plaintiff's  case  de- 
nied defendants'  motion  tor  a  nonsuit,  the 
Invalidity  of  the  contract  and  the  facts  ad- 
duced by  the  plaintiff  In  support  of  his  plea 
of  estoi^wl  at  that  time  appearing,  it  was  er- 
ror to  subsequently  grant  the  motion  of  the 
defendants  to  direct  the  Jury  to  return  a  ver- 
dict in  their  favor. 

For  the  foregoing  reason  the  Judgment  is 
affirmed. 


We   concur: 
OAN,  3. 


BICHARDS.    X;     KEBRI- 


BOSOUS  et  al.  v.  WALDMANN  et  aL 
(Civ.  1428.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Aug.  14,  1916.    Rehearing  Denied 
by  Supreme  Court  Oct.  12;  1916.) 

1.  Mechanics'  liUNS  «=»271(1)  —  Fobeclo- 
eUBB— Plkadinq — Complaint— SxTFFiciENCY. 

Complaint  of  Bubcontractor  claiming  me- 
chanic's lien  held  sufficient  to  state  a  cause  of 
action. 

[Ekl.  Note. — For  other  cases,  see  Mechanics' 
Idcns,  Cent.  Dig.  |  494 ;   Dec.  Dig.  «=>271(i;.] 

2.  Mechanics'    Liens   €=3271(10)— Fokeclo- 
SUBB— Pleading — Complaint— SumciESCT. 

Complaint  of  subcontractor  clsiming  mechan- 
ic's Uen,  alleging  that  the  buildiug  was  complet- 
ed according  to  the  terms  of  the  contract,  "on 
or  about  October  26th,"  and  that  Uen  claim  was 
filed  November  19th,  is  sufficient  to  warrant 
proof  of  exact  date  of  completion,  though  it  may 
not  specifically  sbow  that  completion  took  place 
within  30  days  prior  to  November  19th ;  nor 
is  such  allegation  objectionable  for  alleging  com- 
pletion of  building  rather  than  completion  of 
contract,  since  it  sufficiently  shows  the  latter. 

[Ed.  Note. — For  other  cases,  see   Mechanics' 
Liens,  Cent.  Dig.  |  504;  Dec.  Dig.  «=>271(10).l 

3.  Mechanics'  Liens  e=>QQ  —  Subcontrac- 

TOBS— FAILUBE     to     BEQUIBK     CONTBACIOp'S 

Bond. 
L'nder  Const  art.  20,  f  15,  and  Code  Civ. 
Proc.  §  1183,  in  pursuance  thereof,  providius  a 
Uen  for  mechanics  for  labor  and  materials  fur- 


nished, and  that  <me  !n  diarge  of  construction 
shall  be  regarded  as  the  owner's  agent,  and 
providing  for  filing  of  bond  of  contractor  to  pro- 
tect other  claimants,  if  the  owner  fails  to  re- 
quire such  bond,  he  is  liable  to  pay  all  liens  to 
the  value  of  the  work  done  and  materials  fur- 
nished. 

[Ed.  Note, — For  other  eases,  see  Mechanics' 
Liens,  Cent  Dig.  {  128;  Dec  Dig.  <8=»96.] 

4.  Mechanics'  Liens  «=»132(7)— Notice  or 
Completion  —  Statutoby  Comfletion  — 
e2ffect  on  lien  claim. 
Under  Code  Giv.  Proc.  S  1187,  providing  that 
every  person,  save  the  original  contractor,  claim- 
ing a  Uen,  within  30  days  after  he  has  ceased  to 
labor  or  furnish  materials,  or  both,  or  at  his 
option,  within  30  days  after  the  completion  of 
the  original  contract  under  which  he  was  em- 
ployed, must  file  for  record  a  claim  of  lien,  and 
U'at  any  of  the  following  shall  be  deemed  equiva- 
lent to  a  completion;  the  occupation  or  use  of  a 
building  by  the  owner,  or  bis  representative,  or 
the  acceptance  by  owner  or  agent  or  cessation 
from  labor  for  80  days  upon  any  contract  or 
building,  or  the  filing  of  the  notice  provided  for; 
and  that  the  owner  may,  within  10  days  after 
completion  of  any  contract  or  40  days  after  ces- 
sation from  labor  thereon,  file  for  record  notice 
setting  forth  the  date  of  completion  or  cessation 
from  labor  with  his  name  and  nature  of  his  title, 
and  description  of  the  property,  and  that  if 
such  notice  is  not  filed,  the  owner  and  all  per- 
sons deraigning  title  from  him  shall  be  estopped 
in  proceedmgs  for  foreclosure  of  lien  from  main- 
taining any  defense  on  the  ground  that  lien  was 
not  filed  in  time,  but  that  all  claims  of  lien  must 
be  filed  within  90  days  after  completion  of  any 
building;  the  requirement  aa  to  notice  of  com- 
pletion applies  to  statutory  completion  by  occu- 
pation, and  the  owner  who  fails  to  file  such  no- 
tice is  estopped  to  defend  for  failure  to  file  lien 
in  time. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  if  198,  199;  Dec.  Dig.  «=> 
132(7).] 

6.  Pleading  9=3129(1)— Anbwkb—Failube  to 

Make  Denial— Effect. 
An  averment  of  the  complaint  not  denied  in 
the  answer  stands  as  an  admitted  fact 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  81  270,  274.  275;    Dec.  Dig.   <S5> 

6.  Mechanics'  Liens  «=>2S1(2)— Completion 
OF    CoNTBACT— Evidence— Sufficienct. 

Finding  that  building  was  completed  on 
October  2Uth  is  justified  by  the  owner's  state- 
ment that  the  last  work  was  that  of  the  painter 
who  on  that  date  worked  two  hours,  especially  in 
view  of  averment  undenied  by  the  owner,  that 
such  date  was  the  date  of  completion. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  M  568,  569;  Dec  Dig.  <&=> 
2S1(2).] 

7.  Mechanics'  Liens  9=9290(2)— Completion 
OF  Contbaot— "On  ob  About." 

Finding  that  building  was  completed  "on 
or  about  October  26th"  is  sufficiently  definite,  in 
view  of  record,  admission  that  such  was  the 
date;  "on  or  about"  meaning  the  day  mentioned 
or  one  in  close  proximity  thereto;  one  or  two 
days  either  before  or  after  being  implied. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  592,  593;  Dec  Dig.  «=> 
200(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  On  or  About.] 

Appeal  from  Superior  Court,  City  and 
Connty  of  San  Francisco;  Marcel  E.  Cerf, 
Judge. 


Cs»7ar  other  cases  am  *am«  toplo  and  KEY-NTIMBBR  la  all  Kay-Numbered  Slgsits  and  Indesu      . 
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Action  by  JObn  M.  Boscus  and  another, 
ludlTlUually  and  as  copartners  under  the 
flrni  name  of  Boacus  Bros.,  a«atnst  Charles 
H.  Waldmann,  wife,  and  Felix  Marcuse. 
From  the  Judgment  for  plaintUEs,  Waldmann 
and  wife  ai^eaL    Affirmed. 

Alexander  D.  Keyes,  of  San  Francisco,  for 
appellants.  A.  P.  Dessouslavy  and  P.  A. 
Bergerot,  both  of  San  Francisco,  for  respond- 
ents. 

HART,  3.  This  Is  an  action  of  foreclosure 
under  the  mechanic's  Hen  law. 

On  the  11th  day  of  April,  1912,  the  appel- 
lants, the  Waldmanns,  and  the  defendant 
Marcuse  entered  Into  an  agreement  In  writ- 
ing whereby  the  latter  agreed  to  erect  upon 
certain  real  property  of  the  first-named  par- 
ties, situated  in  the  city  of  San  Francisco, 
a  three-story  frame  building,  for  the  sum  of 
$18,915,  which  sum  was  to  be  paid  In  cer- 
tain speclfled  Installments  at  specified  times, 
the  last  Installment  ($4,728.75)  being  made 
payable  36  days  after  the  completion  of  said 
building.  Said  contract  was  filed  for  rec- 
ord in  the  office  of  the  coimty  recorder  of 
the  city  and  county  of  San  Francisco  on 
said  11th  day  of  April,  1912,  but  there  was 
not  filed  with  said  contract,  before  the  work 
was  commenced,  or  at  any  other  time,  the 
bond  provided  by  section  1183  of  the  Code  of 
Ctvil  Procedure,  or  any  bond  whatever. 
■  Immediately  after  the  11th  day  of  April, 
1912,  the  defendant  Felix  Marcuse  commenc- 
ed the  erection  of  said  building  upon  the 
real  property  described  in  the  complaint,  in 
pursuance  of  the  terms  of  said  contract  be- 
tween htm  and  the  Waldmanns,  and  the  com- 
plaint alleges  that  he  completed  the  same 
"on  or  about  October  26, 1912 ;  that  no  notice 
of  the  completion  of  said  building  or  contract 
was  ever  filed  in  the  office  of  the  county  re- 
corder of  said  dty  and  county  of  San  Fran- 
cisco; that  all  the  terms  and  conditions  of 
said  contract  to  be  by  said  Felix  Marcuse 
kept  and  performed  have  been  by  him  duly 
kept  and  performed."  It  is  averred  that  of 
the  contract  price  for  said  building  not  more 
than  the  sum  of  $10,000  has  been  paid  by  the 
Waldmanns  to  said  Marcuse,  and  that: 

"There  ever  since  has  remained  and  still  re- 
mains due  and  unpaid  from  defendants  (the 
Waldmanns)  *  *  *  to  said  Felix  Marcuse, 
under  said  contract,  and  for  said  extra  work  and 
materials,  a  sum  exceeding  $10,000." 

On  the  8th  day  of  May,  1912,  said  Marcuse, 
as  such  contractor,  entered  into  an  agree- 
ment with  the  plaintiffs  by  which  the  latter 
undertook  and  promised  to  do  all  tlie  plumb- 
ing work  for  said  building  and  to  install  the 
steam  heating  plant  and  the  radiators  there- 
in, in  accordance  with  the  plans  and  sped- 
flcatlons  adopted  by  the  Waldmanns  and 
said  Marcuse,  said  plans  and  specifications 
being  attached  to  and  forming  a  part  of  the 
contract  for  the  erccti<m  of  the  bnlldlng ;  that 
plaintiffs  by  said  agreement  agreed  to  fur- 
nish all  the  nuttttiala  and  neceasary  labor, 


to  commence  said  work  at  once,  to  prosecute 
the  same  without  delay,  and  to  have  said 
work  finished  aa  soon  as  possible ;  that  said 
Marcuse  agreed  to  pay  the  plaintiffs  therefor 
$2,190,  as  follows:  75  per  cent,  of  the  work 
done  as  the  same  should  progress,  and  the 
remaining  25  per  cent.  35  days  after  the  com- 
pletion of  the  building. 

It  is  alleged  that,  during  the  course  of  the 
erection  of  the  building,  the  plaintiffs,  at  the 
request  of  said  Marcuse,  performed  certain 
extra  work  and  furnished  certain  extra  ma- 
terials. The  various  and  several  items  of 
extra  work  and  materials  so  performed  and 
furnished  are  separately  set  out  and  describ- 
ed in  the  complaint  and  the  total  amount 
thereof,  stated  in  money,  is  $315.65.  There 
are  eleven  of  these  items  of  extra  work  per- 
formed and  extra  materials  furnished,  and 
the  complaint  alleges  that  as  to  the  first  six 
items  of  such  extras  in  the  order  in  which 
they  are  set  forth  In  that  pleading,  the 
prices  therefor  were  fixed  and  agreed  upon 
between  plaintiffs  and  the  said  Marcuse; 
that  as  to  the  remaining  five  items  thereof, 
no  price  was  fixed  or  agreed  upon  for  the 
same  but  that  the  amounts  claimed  for  the 
said  last  five  items  constitute  the  reasonable 
value  thereof.  It  is  alleged  that  no  time 
within  which  said  extra  work  was  to  be 
done  was  fixed  or  agreed  upon,  except  that 
it  was  agreed  that  the  same  was  to  be  done 
during  the  course  of  the  erection  of  the  build- 
ing and  as  soon  as  possible,  and  that  no  time 
was  fixed  for  the  payment  to  the  plaintiffs 
for  said  extra  work;  "that  plaintiffs  have 
further  performed  all  the  conditions  of  said 
agreement  of  May  6,  1912,  to  be  by  them  per- 
formed; that  said  extra  work  was  agreed 
to  be  done  and  was  actually  done,  and  that 
said  extra  materials  were  furnished  to  be 
used  and  were  actually  used  in  the  construc- 
tion of  said  building."  It  is  further  averred 
that  all  said  extra  work  was  done  and  the 
extra  materials  were  furnished  by  the  plain- 
tiffs upon  the  order  of  said  Bilarcuse  and  with 
the  consent  of  the  said  defendants  Charles 
H.  and  NelUe  V.  Waldmann;  "that  the  said 
price  of  $2,190  is  and  was  the  reasonable 
value  of  the  work  provided  by  the  said 
agreement  of  May  6,  1912,  to  be  done  by 
plaintiffs." 

It  is  alleged  that  the  sum  of  $750  only  has 
been  paid  on  the  price  fixed  in  the  agreement 
of  May  6,  1912,  and  that  nothing  has  been 
paid  the  plaintiffs  on  account  of  the  extras 
aforesaid,  and  that,  with  the  sum  duo  on  ac- 
count of  said  extras  added  to  the  Imlance 
remaining  unpaid  and  due  under  the  said 
written  agreement  of  May  6,  1912,  there  is 
now  due  the  plaintiffs  from  the  appellants 
the  total  sum  of  $1,755.65. 

The  complaint  is  in  two  counts.  The  first 
alleges  that  the  plaintiffs  on  the  19th  day  of 
November,  1912  (admitted  by  aU  the  parties 
to  have  been  the  20th  Instead  of  the  19th  of 
November  as  alleged),  filed  thdr  claim  of 
lien,  duly  vertSed,  In  the  offioa  of  ^e  county 
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recorder  of  the  dty  and  county  of  San  Fran- 
cisco.   In  the  second  count  It  Is  alleged : 

"That,  on  November  30,  1912,  defendants 
Charles  H.  Waldmann  and  Nellie  V.  Wald- 
mann  filed  for  record  in  the  office  of  the  county 
recorder  of  said  city  and  county  of  San  Francis- 
co their  notice  wherein  it  was  stated  that  a  ces- 
sation of  labor  on  said  building  had  occurred 
October  26,  1912,  and  that,  on  November  25, 
1912,  there  had  been  a  cessation  of  labor  for 
30  days ;  that  on  December  10,  1912,  plaintiSs, 
for  the  purpose  of  securing  a  lien  for  the  amount 
due  them  as  aforesaid,  filed  in  said  recorder's 
office  their  claim  of  lien,  duly  verified  by  the 
oath  of  John  M.  Boscus,  one  of  said  plaintiffs," 
etc 

A  demurrer  on  both  general  and  special 
grounds  interposed  by  the  defendants  Wald- 
mann was  overmled,  and  said  defendants 
thereupon  answered  the  complaint,  specifical- 
ly denying  all  the  averments  of  the  same, 
with  the  exception,  bowever,  of  paragraph 
6  thereof,  relating  to  the  extra  work  done 
and  the  extra  materials  furnished  by  the 
plaintiffs,  and  as  to  said  extras  they  admitted 
that  they  were  done  and  furnished  by  the 
plaintiffs,  but.  It  Is  alleged,  upon  an  express 
agreement  that  there  wonld  be  no  extra 
charges  therefor,  some  of  them  merely  Involv- 
ing the  correction  of  work  which  was  called 
for  by  the  building  contract  but  which  was 
defectively  executed. 

As  separate  and  distinct  defenses  the  an- 
swer In  substance  alleges:  (1)  That  the 
plaintiffs  ceased  to  labor  and  ceased  to  fui^ 
nlsh  materials  In  the  construction  of  said 
building  prior  to  the  8th  day  of  October,  1012, 
and  that  the  claim  of  lien  set  forth  In  each 
of  the  causes  of  action  declared  upon  was 
filed  fbr  record  more  than  80  days  after  the 
plaintiffs  ceased  to  labor  and  ceased  to  fur- 
nish materials  to  be  used  In  the  construction 
of  said  building;  (2)  that  the  defeodants 
Waldmann,  as  owners,  began  the  occupation 
and  UE»  of  said  building  on  the  17th  day  of 
October,  1912,  "and  that  the  claims  of  Hen 
of  the  said  plaintiffs  were  filed  more  than 
80  days  after  such  occupation  and  use  com- 
menced, to  wit,  on  the  20th  day  of  Novem- 
ber, 1912,  and  on  the  10th  day  of  November, 
1912,  respectively,  and  were  therefore  filed 
for  record  after  the  time  allowed  by  law,  and 
these  defendants  allege  that  such  occupation 
and  use  by  these  defendants  as  such  owners 
was  open,  notorious,  and  oontlnaous." 

Finally,  answering  both  causes  of  action 
relied  upon  by  the  plaintiffs,  the  answer 
points  out  the  requirements  as  to  plumbing 
prescribed  by  the  specifications,  and  then 
charges  that  the  plaintiffs  failed  to  comply 
with  those  requirements  In  a  number  of 
specifically   mentioned   material   particulars. 

The  court's  findings  are  In  substance  as 
follows :  That  the  building,  except  as  to  cer- 
tain trivial  Imperfection,  Involving  Items,  ag- 
gregating, In  money,  the  sum  of  $17,  for 
which  credit  was  allowed  the  appellants, 
was  completed  by  Harcuse  "on  or  about  Oe- 
fober  26,  1912,  and  subsequent  to  October  20, 
1912";    that;  barring  the   trivial  Imperfec- 


tion refferred  to  In  fhe' construction  of  said 
building,  all  the  terms  and  conditions  of  the 
contract  to  be  by  said  Marcose  kept  and  per- 
formed have  been  by  him  duly  kept  and  per^ 
formed;  "that  ever  since  on  or  about  Oc- 
tober 20,  1912,  there  remained,  and  now  re- 
mains, due  and  unpaid  from  defendants 
Charles  H.  Waldmann  and  Nellie  V.  Wald-. 
maun  to  said  Marcuse  under  said  contract  a 
sum  exceeding  $6,500."  It  Is  further  found 
that  all  the  terms  of  the  contract  of  May  6, 
1912,  between  Marcuse,  as  agent  of  the  de- 
fendants, and  the  plaintiffs,  whereby  the  lat- 
ter were  to  do  the  plumbing  work  In  and  up- 
on said  building,  and  provide  the  labor  and 
materials  therefor,  were  duly  performed  by 
the  plaintiffs,  and  that  the  latter  performed 
the  extra  work  and  furnished  the  extra  ma- 
terials alleged  In  the  complaint  and  above 
referred  to,  the  said  agreement  of  May  6, 
1912,  and  the  extra  work  all  being  executed 
and  performed  according  to  the  8i)eclflcatlona 
forming  part  of  the  building  contract  It  is 
also  found: 

"That,  on  October  17,  1912,  defendants 
Charles  H.  Waldmann  and  Nellie  V.  Wald- 
mann entered  into,  and  ever  since  have  been  in, 
the  actual  and  exclusive  use  and  oceapation  of 
said  building," 

It  was  alleged  In  the  answer  and,  as  seen, 
admitted  to  be  true  by  counsel  for  both  par- 
ties, that  the  first  claim  of  lien  by  the  plain- 
tiffs was  filed  on  the  20th  day  of  November, 
1912,  and  not  on  the  19th  day  of  November, 
1912,  as  the  complaint  alleges. 

It  was  also  admitted  by  the  appellants 
that  no  notice  of  completion  of  the  building 
was  ever  filed  by  them,  but  that  (so  the  plain- 
tiffs allege  and  admit)  a  notice  of  cessation 
of  labor  was  filed  on  November  30,  1912, 
stating  that,  on  November  25, 19U,  there  bad 
been  a  cessation  of  labor  for  30  days. 

It  is  alleged  by  the  complaint  and  not  de- 
nied by  the  answer  that  the  bond  mentioned 
In  section  1183  of  the  Code  of  Civil  Proce- 
dure was  not  filed  with  the  original  contract 
In  the  office  of  the  county  recorder,  and  thus 
the  failure  to  file  such  bond  was  admitted. 

Upon  the  findings  and  the  admissions  men- 
tioned the  court  entered  its  decree,  awarding 
the  plaintiff  the  sum  of  $1,738.65,  or  the  sum 
of  $1,755.65,  minus  the  said  sum  of  $17  al- 
lowed for  the  'trivial  Imperfection,"  decreed 
that  the  plaintiffs  were  entitled  to  a  lien  on 
the  real  property  described  In  the  complaint 
and  the  building  thereon  and  a  foreclosure 
thereof  and  a  sale  of  said  property  at  public 
auction  to  satisfy  their  claim.  The  Wald- 
manna  have  appealed  from  said  Judgment  un- 
der the  alternative  method. 

The  findings  and  the  Judgment  are,  as  Is 
obvious,  based  upon  the  first  count  of  the 
complaint — ^that  Is,  the  decree,  In  accordance 
with  the  findings,  adjudged  the  plaintiffs  t» 
be  entitled  to  the  Hen  and  the  benefits  there- 
of filed  on  the  20th  day  of  November,  1012, 
upon  the  theory  that  tbe  building  was  com- 
pleted  on  tbe  26tb  day  of  October,,  1912. 
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.  The  contract  between  the  plalntUEs  and  tbe 
wiglnal  contractor,  Marcuse,  was  made  and 
filed  and  the  work  performed  and  the  mate- 
rials famished  thereunder  after  the  eTiBttng 
law  providing  for  the  enforcement  of  me- 
<d>anic8'  and  laborers'  liens  was  passed  by 
the  li^islature  of  1011,  and  hence  by  the  pro- 
visions of  that  law  must  the  questions  pre- 
sented by  this  appeal  be  tested. 

[1,2]  The  complaint,  which  is  not  to  be 
Indorsed  as  a  perfect  pleading  in  a  case  of 
tttls  character,  is,  nevertheless,  sufficient  and 
states  a  cause  of  action  in  the  first  count, 
upon  which  the  Judgment  is  based.  We  shall 
not  consider  all  the  objections  to  which  it  Is 
urged  that  it  Is  amenable.  One  of  these  objec- 
tions may  be  noticed,  however.  It  is  that  the 
allegation  that  the  building  was  completed 
according  to  the  terms  of  the  contract  "on 
or  about  October  26,  1012,"  and  that  the 
claim  of  lien  was  filed  on  the  19th  day  of  No- 
vember, 1012,  is  too  indefinite,  and  is  not 
equivalent  to  the  statement  that  completion 
took  place  within  30  days  before  November 
19,  1912,  citing  Cohn  v.  Wright,  89  Cal.  86, 
26  Pac.  64S.  The  case  cited  has  reference 
particularly  to  a  finding  In  the  criticized 
language  of  the  complaint  We  think,  how- 
ever, that  the  language  may  and  should  be 
held  sufficient  in  a  complaint  in  a  case  of  this 
character  to  warrant  proof  of  the  exact  date, 
and  that  no  substantial  Injury  to  the  appel- 
lants could  have  followed  from  the  ruling  on 
the  demurrer,  so  far  as  that  language  of  the 
pleading  Is  concerned.  It  is  further  Insisted 
that  the  complaint  was  defective  in  that  it 
alleged  that  the  building  rather  than  the  con- 
tract was  completed.  The  complaint,  as  we 
have  seen,  declares  that  the  building  was 
completed  according  to  the  terms  of  the  con- 
tract, and  this  sufficiently  showed  that  the 
contract  was  completed,  assuming  that  there 
Is  any  substantial  merit  to  the  distinction 
sought  to  be  drawn  by  appellants.  We  think 
the  court  made  no  error  In  overmUng  the  de- 
mnrrer. 

[S]  the  most  Important  objection  to  the 
Judgment,  however,  is  that  certain  of  the 
vital  findings  upon  which  it  is  founded  are 
not  supported  by  the  evidence,  and  this  in- 
volves the  principal  question  around  which 
the  controversy  submitted  here  revolves  aud 
upon  which  its  solution  hinges,  viz.  whether 
the  plaintiffs  filed  their  claim  of  lien— that 
of  November  20,  1012— within  the  time  pre- 
scribed by  the  statute;  and,  furthermore, 
whether  said  finding  Is  suffideotly  definite 
to  constitute  a  clear  and  distinct  finding  of 
the  fttct  to  which  it  is  addressed.  The  appel- 
lants also  attack  the  finding  respecting  the 
extra  work  and  materials  above  spoken  of. 

Section  1188  provides  for  a  lien  in  favor 
of  all  persons  for  labor  performed  upon  or 
for  material  used  In  the  construction  of  any 
bnildlng,  etc.,  for  the  value  of  the  labor  so 
done  and  the  materials  so  furnished.  This 
provision  Is  only  declaratory  of  the  right  ex- 
pressly guaranteed  by  our  Constitntion  to 


artiriaas,  Bwchaalcs,  laborers  and  material- 
men to  a  lien  upon  property  upon  which  they 
have  bestowed  labor  and  materials  In  the  im- 
provement thereof  or  the  erection  of  a  build- 
ing thereon.  Article  20,  {  15,  Constitution. 
The  same  section,  however,  further  provides 
that  any  person  having  charge  of  the  con- 
struction, etc.,  of  the  building  or  other  im- 
provement "shall  be  held  to  be  the  agent  of 
the  owner  for  the  purposes  of  this  chapter," 
thus  binding  the  owner  to  any  subcontracts 
with  other  persons  in  the  construction  or  re- 
pair of  the  building  or  other  improvements, 
provided,  of  course,  such  subcontracts  are 
within  the  scope  or  the  terms,  conditions, 
and  specifications  of  the  original  contract. 
A  bond  (heretofore  referred  to)  is  also  pro- 
vided by  this  section.  It  is  the  duty  of  the 
owner  to  exact  this  ^rom  the  contractor  and 
file  the  some  in  the  office  of  the  county  re- 
corder with  the  contract  if  be  would  restrict 
his  liability  to  laborers  and  materialmen  or 
subcontractors  for  their  claims  to  the  con- 
tract price.  If  he  falls  to  require  such  bond 
to  be  executed  and  filed  and  none  is  filed, 
there  is  then  Imposed  upon  blm  "the  penalty 
of  paying  all  the  liens  to  the  extent  of  the 
value  of  the  work  done  and  materials  fur- 
nished." Boystone  Co.  v.  Darling  &  Ameri- 
can Surety  Co.,  171  Cal.  B26,  164  Pac.  15. 

[4]  But  the  provisions  with  which  the  prin- 
cipal question  here  is  concerned  are  in  section 
1187.  Said  section,  among  other  things,  pro- 
vides that: 

"Every  person  save  the  original  contractor 
claiming  the  benefit  of  this  chapter,  within  thirty 
days  after  he  has  ceased  to  labor  or  has  ceased 
to  furnish  materials,  or  both ;  or  at  his  option, 
within  thirty  days  after  the  completion  ot  the 
original  contract,  if  any,  under  which  he  was 
employed,  must  file  for  record  with  the  county 
recorder    *    *    *    a  claim  of  lien  containing. 

Then  follows  a  specification  of  the  facts 
which  tlie  lien  must  contain  and  recite.  Said 
section  proceeds: 

"Any  trivial  imperfection  in  the  said  work,  or 
in  the  completion  of  any  contract  by  any  lien 
claimant,  or  in  the  construction  of  any  building, 
improvement  or  structure,  or  of  the  alteration, 
addition  to,  or  repair  thereof,  shall  not  be  deem- 
ed such  a  lack  <a  completion  as  to  preveut  the 
filing  of  any  lien;  and,  in  all  cases,  any  of  the 
following  snail  be  deemed  equivalent  to  a  com- 
pletion for  all  the  purposes  of  this  chapter:  The 
occupation  or  use  of  a  building  *  *  *  by  the 
owner,  or  his  representative;  or  the  acceptance 
by  said  owner  or  said  agent,  of  said  building 
*  *  *  or  cessation  from  labor  for  thirty  days 
upon  any  contract  or  upon  any  building;  *  •  • 
the  filing  of  the  notice  hereinafter  provided  for. 
The  owner  may  within  ten  days  after  completion 
of  any  contract,  or  within  forty  days  after  ces- 
sation from  labor  thereon,  file  for  record  in  the 
ofi3ce  of  the  county  recorder  •  *  •  a  notice 
setting  forth  the  date  when  the  same  was  com- 
pleted, or  on  which  cessation  from  labor  occur- 
red, together  with  his  name  and  the  nature  of 
his  title,  and  a  description  of  the  property  suffi- 
cient for  identification,  which  notice  shall  be 
verified  by  himself  or  some  other  person  on  his 
behalf.  *  *  *  In  case  such  notice  be  not  so 
filed  then  the  said  owner  and  all  persons  de- 
raigning  title  from  or  claiming  any  interest 
through  him  shall  be  Atopped  in  any  proceediim 
tut  the  foreclosure  of  any  lien  provided  for  ia 
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this  chapter  from  maintalciog  any  d«fenat.there^ 
in  based  on  the  gronnd  that  said  lien  was  not 
filed  within  the  time  provided  in  this  chapter: 
Provided,  that  all  dafms  of  Uen  must  be  filed 
within  ninety  days  after  the  completion  of  any 
building,"  etc. 

It  la  not  contended,  nor  conld  It  be  anccesa- 
fuUy,  that  under  section  1187  a  Hen  claimant, 
other  than  the  original  contractor,  may  not 
file  tals  lien  within  30  days  after  the  happen- 
ing of  any  one  of  two  events,  vis.:  (1)  After 
he  has  ceased  to  labor  or  ceased  to  furnish 
materials,  as  the  case  may  be,  or  both,  if  he 
has  both  performed  the  labor  and  furnished 
the  materials;  (2)  after  the  completion  of 
the  original  contract  The  appellants  do  con- 
tend, however,  that  the  plaintiffs  should  have 
aied  their  Uen  within  30  days  after  the  17th 
day  of  October,  1912,  the  date  upon  which 
It  Is  found  by  the  court  that  the  Waldmanns, 
owners  of  the  property,  entered  into  the  oc- 
cupation of  the  building.  The  argument  Is 
that  a  Uen  claimant,  other  than  the  original 
contractor,  must  file  his  claim  of  Uen  within 
30  days  after  the  first  act  constituting  a 
completion  of  the  building,  whether  It  be  an 
actual  or  only  a  statutory  completion,  and 
that  It  be  falls  to  do  so,  then  his  right  to  a 
Uen  is  lost.  To  be  more  ezpUcit,  the  argu- 
ment is:  That,  tf  a  completion  is  effected, 
either  by  occupation  or  a  cessation  from  labor 
or  by  acceptance,  the  time  for  the  filing  of  the 
Uen  begins  to  run  on  that  day,  and  the  claim- 
ant cannot  then  claim  the  right  to  file  his 
Uen  within  30  days  after  the  building  has 
actually  been  completed  If  such  actual  com- 
pletion occurs  on  a  date  subsequent  to  the 
completion  by  occupation  or  by  acceptance  or 
by  cessation  from  labor,  as  the  case  may  be. 

In  reply  to  the  proposition  so  advanced, 
the  plaintiffs  say  that,  even  if  it  be  true  that 
in  this  case  the  occupation  and  use  of  the 
buUding  constituted  a  statutory  or  instruc- 
tive and  not  an  actual  completion  of  the 
buUdlng,  the  defendants  were,  nevertheless, 
required  to  file  the  notice  of  completion  re- 
quired by  section  1187,  and,  having  failed  to 
file  such  notice,  they  are  now  estopped  under 
the  terms  of  said  section,  from  maintaining 
any  defense  in  this  action  "based  on  the 
ground  that  said  Uen  was  not  filed  within  the 
time  provided  in  tills  chapter."  The  defend- 
ants argue,  however,  that  the  provision  vrith 
regard  to  the  notice  of  completion  to  be  given 
appUes  solely  to  an  actual  completion  and 
not  to  the  statutory  or  constructive  comple- 
tion. 

In  the  case  of  Roystone  r.  Darling  &  Amer- 
ican Surety  Co.,  supra,  the  Supreme  Court, 
for  the  first  time  l>ecaa8e  It  was  the  first  case 
calling  for  it,  elaborately  reviewed  the  Uen 
law  of  1011,  which  constitutes  a  general  re- 
vision of  the  law  theretofore  existing  upon 
that  subject  in  this  state.  In  that  case, 
through  Mr.  Justice  Shaw,  the  scope,  the  in- 
tent, and  the  meaning  of  the  several  provi- 
sions of  that  statute  were  tiioroughly  ex- 
plored and  lucidly  exposed  and  e^lained. 


The  qaestlon  as  to  the  ai>pUcati«ii  of  the  re- 
quirement of  the  statute  that  notice  shaU  be 
given  of  tlie  completion  of  the  building  to 
the  several  events  constltutlug  the  equiva- 
lents of  completion,  when  actual  completion 
has  not  beoi  effected,  did  not  atlae  in  that 
case.  And,  since  the  amendment  of  section 
1187  (Stats.  1897,  p.  202),  whereby,  ftor  the 
first  time,  provision  for  notices  of  completion 
and  cessation  from  Iat>or  were  incorporated 
into  that  section,  the  proposition  lias  been 
touched  upon  in  but  one  case  (Meyer  v.  Street 
Improvement  Co.,  164  CaL  645^  648,  130  Pat 
215,  21?),  which  was  decided  befbre  the  re- 
vision of  1011,  whereby,  however,  no  change 
was  made  In  respect  of  the  requirement  of 
notices  prescribed  by  the  1807  amendment 
In  that  case  the  court  uses  language  strong- 
ly Intimating,  if  not  directly  deciding,  that 
notices  should  be  filed  In  all  cases.  The  pre- 
cise language  of  the  court  Is: 

"The  first  paragraph  requires  a  notice  of  com- 
pletion to  be  filed  by  the  owner  in  every  case  in 
which  a  lien  may  be  filed  under  section  1183." 

And  no  sound  reason  has  been  suggested  In 
the  briefs,  and  none  has  occurred  to  us,  for 
holding  that  the  requirement  as  to  notice  was 
not  Intended  as  well  to  apply  to  the  statutory 
completion  of  a  building  as  to  the  actual  com- 
pletion thereof. 

"The  words  'shall  be  deemed  equivalent  to  a 
completion'  mean  shall  he  eaual  in  legnl  effect  to 
a  completion;  that  is,  shall  be  treated,  for  the 
purpose  of  filing  a  lien,  as  an  actual  completion." 
MiU  &  Lumber  Ca  v.  Olmstead,  8S  Cal.  80,  84, 
24  Pac.  648. 

The  object  of  the  statute  In  requiring  no- 
tice to  be  given  in  any  case  is  not  only  to 
prevent  the  filing  of  premature  Uens,  and 
thus  the  unseasonable  and  unnecessary  em- 
barrassmeut  of  the  property  of  the  owner, 
but,  prlndpaUy,  to  protect  the  claimant  from 
losing  his  right  to  a  Uen  or  suffering  It  to 
lapse  by  default,  due  to  his  want  of  knowl- 
edge of  some  sort  of  the  date  on  which  the 
time  within  which  he  Is  required  to  file  his 
Uen  has  commenced  to  run  so  that  he  may 
preserve  and  have  the  benefit  of  the  remedy 
granted  to  him  by  the  Ckmstltutlon.  The 
Legislature  certainly  conld  not  have  Intend- 
ed that  Uen  claimants,  in  the  cases  of  stat- 
utory completion,  other  than  those  where  tlie 
owner  is  required  to  file  a  notice,  should  be 
compeUed  to  exercise  constant  vlgU  over  the 
movements  of  the  owner  to  see  whetiier  be 
bad  commenced  occupation  of  the  building  or 
had  accepted  It  before  its  actual  completion. 
Indeed,  It  would  be  impossible  for  the  claim- 
ant to  liDow  whether  occupation  before  actu- 
al completion  had  taken  place,  sinoe  clearly 
"occupation,"  within  the  meaning  of  the  stat- 
ute, involves  not  a  question  of  fact  alone,  but 
also  a  question  of  law.  An  owner,  for  rea- 
sons of  convenience,  might  enter  Into  the  oc- 
cupation of  a  building  while  It  Is  still  In 
coarse  of  completion,  with  the  understanding 
that  It  is  not  then  to  be  accepted  and  that 
the  worli  of  completion  shall  be  proceeded 
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with.  Hence  occnpatlon  la  a  qnestion  of  law 
to  be  determined  npon  the  circumstances  un- 
der which  It  occurs.  The  argument  that,  fol- 
lowing out  to  Its  logical  conclusion  that  the 
provision  as  to  notice  applies  to  all  the 
'events  coDstitutlng  a  constructive  completion, 
would  lead  to  the  absurdity  of  requiring  no- 
tice to  be  given  of  the  filing  of  the  notice  of 
the  completion  of  a  contract  or  of  the  cessa- 
tion from  labor.  Is  far-fetched  and  falladons. 
The  notice  of  the  completion  of  the  building, 
or  of  the  cessation  from  labor.  Is  Itself  no- 
tice of  the  event.  The  effect  of  fiUng  a  no- 
tice of  the  completion  of  a  building  In  the  of- 
fice of  the  county  recorder  la,  It  Is  true,  only 
to  give  constmctlve  notice  of  that  fact,  but  It 
la  the  legal  and  common  method  for  giving 
such  notice  and  by  It  parties  whose  rights 
In  the  subject  to  which  the  notice  relates  are 
Affected  are,  according  to  the  legislative  Judg- 
ment, the  more  likely  to  obtain  actual  knowl- 
edge of  the  facts  which  the  notice  must  con- 
tain. Bnt,  whether  they  do  or  do  not  ac- 
quire actual  knowledge  of  the  fact  or  facts 
whldi  the  notice  must  contain,  there  should 
be,  as  a  matter  of  public  policy,  some  legal 
foundation  for  charging  them  with  notice, 
which  cannot  be  done  where  the  act  as  to 
which  some  kind  of  notice  should  be  had  Is 
left  to  the  capriciously  exercised  option  of 
an  individual 

It  follows  from  the  views  thus  ventured 
that,  conceding  it  to  be  true  that  lien  claim- 
ants must  file  their  claims  of  lien  within  SO 
days  after  the  happening  of  the  first  act 
which  constitutes  a  completion,  whether  the 
same  be  actual  or  statutory,  or,  In  other 
words,  that  they  cannot  exercise  the  option 
«f  filing  their  liens  within  30  days  after  any 
one  of  several  events  of  completion  which 
have  occurred  on  dlffM«nt  dates,  the  plain- 
tifls  were  not  bound  by  the  fact  of  the  occu- 
pation of  the  building  on  the  17tk  of  October, 
assuming  that  such  occupation  amounted  to 
the  completion  of  the  building  within  the  con- 
templation of  the  statute  in  such  case.  They, 
In  other  words,  could  not  be  charged  with 
notice  of  such  completion,  and  even  if  they 
bad  been  shown  to  have  had  actual  knowl- 
edge of  the  fact,  the  defendants,  under  the 
express  and  mandatory  terms  of  the  statute, 
would  have  been  estopped  from  basing  any 
defense  against  the  assertion  of  their  right 
to  the  lien  on  the  ground  of  the  failure  to 
file  the  same  within  time. 

It  farther  follows  from  the  views  above 
expressed  that  the  finding  that  "on  October 
17,  1912,  defendants  Charles  H.  Waldmann 
and  Nellie  V.  Waldmann  entered  into*  and 
ever  since  have  been  in  the  actual  and  ex- 
clusive use  and  occnpatlen  of  said  buUding" 
was  whoUy  unnecessary,  and.  Indeed,  super- 
ecogatory,  and  is  therefore  Immaterial,  as- 
suming that  the  finding  was  intended  to  de- 
cbure  as  a  fact  that  the  building  or  contract 
bad  been  constructively  completed  by  occupa- 
tlou. 


[6,  •]  The  Hen  upon  which  tbe  plaintiffs 
rely,  however,  has  reference  to  tbe  actual 
completion  of  the  building  on  the  26th  day 
of  October,  1912.  This  lien,  as  we  have  seen, 
was  filed  on  the  20th  day  of  November,  1912, 
and  is  the  lien  pleaded  in  the  first  count  of 
tbe  complaint  and  the  one  to  which  tbe 
court  found  the  plaintiffs  to  be  entitled. 

As  above  stated.  It  is  contended  by  the  ap- 
pellants that  the  evidence  does  not  support 
the  finding  that  the  building  was  actually 
completed  on  the  26th  day  of  October,  1912. 
The  record  does  not  support  tbe  contention. 

The  defendant  C.  H.  Wt^ldmann  testified 
that  tbe  last  work  done  on  tbe  building  was 
by  the  painter  on  the  2Cth  day  of  October, 
1912.  On  that  day  he  did  some  work  of 
painting  on  the  house.  It  required  bim 
about  two  hours  to  do  the  work.  This  work 
was  done,  it  is  to  be  assumed,  in  pursuance 
of  tbe  building  contract  or  the  specifications 
attached  thereto  as  a  part  thereof.  The 
court  was  justified  from  this  testimony  in 
finding,  as  it  did,  that  the  building  was  com- 
pleted on  the  26th  day  of  October.  So  long 
as  the  work  performed  was  called  for  by  the 
contract  and  essential  to  the  completion  of 
the  building,  the  extent  of  the  work  or  the 
length  of  time  required  to  do  it  is  wholly  im- 
material, for  in  such  case  the  last  stroke  of 
the  painter's  brush  marked  the  time  of  the 
completion.  It  may  be  true  that  if,  when  the 
lien  was  filed  and  it  was  sought  to  enforce 
it  through  a  Judicial  decree,  the  two  hours' 
work  of  tbe  painter  was  still  unfinished,  and 
such  work  constituted  all  that  was  necessary 
to  complete  the  building  according  to  the 
terms  and  condltloiu  of  the  contract  and  spec- 
ifications, the  omission  to  do  that  work 
might  Justly  be  treated  as  a  'trivial  Imper- 
fection" in  the  work  of  completion ;  but  this 
argues  nothing  against  the  proposition  above 
stated  that  the  finishing  of  the  work  of  paint- 
ing marked  the  date  of  the  actual  completloa 
of  the  building,  said  work  being  all  that  was 
necessary  actually  to  complete  it. 

But  there  is  some  other  testimony,  or, 
strictly  speaking,  an  admission  by  the  ap- 
pellants,  which  tends  to  support  the  finding 
that  the  building  was  actually  completed  on 
the  26tb  day  of  October.  The  complaint.  In 
tbe  second  cause  of  action  therein  stated,  al- 
leges that  the  appellants,  on  the  SOtb  day  of 
November,  1912,  filed  for  record  in  the  office 
of  the  county  recorder  of  the  dty  and  coun- 
ty of  San  Frandseo  their  notice  "wherein  it 
was  stated  that  a  cessation  of  labor  on  said 
building  bad  occurred  October  26,  1912,"  etc. 
This  averment  is  not  denied  by  the  answer, 
and  it  therefore  stands  in  the  record  as  an 
admitted  fact.  It  matters  not  what  the  pur- 
pose of  the  filing  of  said  nodce  by  appellants 
or  the  pleading  of  the  fact  by  the  plalntllEs 
was,  the  fact  is  conslsteat  with  and  supports 
tbe  finding  that  the  building  was  actually 
completed  oa  October  26th,  and  it  oonstitutad 
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a  fact  In  the  case  whlcb  It  t^as  competent 
and  proper  for  the  court  to  conglder  In  readi- 
Ing  a  conclusion  npon  the  question  of  actual 
completion. 

[7]  But  It  la  further  Insisted,  with  respect 
to  the  finding  of  actual  completion,  that  it 
constitutes  no  finding  at  all  upon  that  ques- 
tion, inasmuch  as  the  finding  does  not  defi- 
nitely fix  the  date  upon  which  the  actual 
completion  occurred.  The  finding  la,  as  seen, 
that  the  building  "was  duly  completed  and 
constructed,  except  for  a  trivial  Imperfection 
in  such  construction,  by  Felix  Marcuse,  ac- 
cording to  the  terms  of  the  contract  •  •  • 
on  or  about  October  26,  1012,  and  subsequent 
to  October  20,  1912." 

The  finding  would,  ordinarily,  be  held  to 
be  rather  Indefinite  and,  perhaps,  would, 
standing  alone,  be  insufficient  to  support  the 
Judgment  But,  as  has  been  shown,  the  ap- 
pellants admitted  that  there  was  a  cessation 
from  labor  on  October  26th,  and  this  admis- 
sion must  be  viewed  as  a  part  of  the  find- 
ings. And  viewed  as  a  part  of  the  findings 
and  considered  with  the  finding  above  refer- 
red to,  it  becomes  reasonably  clear  and  cer- 
tain from  the  findings  that  the  actual  com- 
pletion of  the  building  occurred  on  the  26th 
day  of  October.  But  we  tblnk  that  the 
phrase  "on  or  about"  should  be  held  to  mean 
either  the  day  mentioned  or  a  day  In  very 
near  proximity  thereto.  It  cannot  reason- 
ably be  held  to  mean,  In  other  words.  If  not 
the  day  designated,  a  day  10,  15,  or  20  days 
therefrom.  Ordinarily,  it  is  understood  to 
refer  to  a  day  or  two  before  or  subsequent 
to  the  day  specifically  named.  The  lien  of 
the  plalntlfl^s  was  filed  on  the  20th  day  of 
November,  1912;  the  finding  declares  that 
the  building  was  completed  subsequent  to 
the  20tb  day  of  October  and  "on  or  about" 
or  within  a  day  or  two  of  the  26th  day  of 
October.  In  this  view,  the  finding  makes  It 
reasonably  clear  and  definite  that  the  lien 
was  filed  within  30  days  after  the  completion 
of  the  building. 

The  next  objection  is  that  the  finding  as  to 
the  extra  work  done  and  extra  materials  fur- 
nislied  by  the  plaintiffs  and  as  to  the  reason- 
ableness of  the  value  of  the  same  does  not 
derive  sufildent  support  from  the  evidence. 

We  cannot,  at  the  expense  of  extending 
this  opinion  beyond  Its  present  length,  repro- 
duce herein  testimony  or  the  substance  there- 
of whlcb  we  think  sustains  the  finding  refer- 
red to.  It  must  suffice  for  us  to  say  that  we 
have  carefully  examined  the  testimony  and 
therefrom  have  been  convinced  that  the  court 
was  amply  Justified  In  making  said  finding, 
niere  are  no  other  points  requiring  special 
notice. 

The  Judgment  is  affirmed. 

We  concur:  OHIPBIAM,  P.  J.;  BLUSON, 

Judge  pro  tern. 


JACKISOH  ▼.  QVOm.    (No.  8635.) 
(Supreme  Court  of  Colorado.    Oct.  2,  1916.) 

1.  PLEADIira  «=a345(l)  —  Judomewt  ow  TH« 
PliADINGS— MonoN— Demtjbrek. 

In  an  action  for  slander,  the  sastaiiiiiig  «( 
defendant's  motion  for  a  judgment  on  tbe  plead- 
ings on  the  ground  that  the  complaint  failed  to 
state  a  cause  of  action,  setting  out  the  specific 
reasons,  was  erroneous,  since  the  motion  could 
not  take  the  place  of  a  general  demurrer,  and 
since  the  right  to  cure  a  defective  complaint  by 
amendment  cannot  be  cut  off  by  converting  such 
a  motion  into  a  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |{  lOSB,  1057-1069;   Dec.  Dig.  «3> 

2.  LiBKI,  AHD  Sl<AItnBB  9sal(K6)— AoiZOHABU 

WoBos— Sbobtagb  in  Account. 
An  employer's  statement  Uiat  plaintiff,  an 
employ^  and  confidential  clerk,  was  short  in  his 
accounts,  is  actionable  per  se,  since,  taken  and 
construed  in  their  commonly  accepted  meaning, 
it  would  be  understood  to  imply  that  he  was 
guilty  of  wrongfully  converting  to  hU  own  use 
tbe  funds  or  property  of  the  employer. 

[Ed.  Note.— For  other  esses,  see  Libel  and 
Slander,  Dec  Dig.  «=>10(6).] 

8.  P1.KADIN0  9=3346(1)  —  Monoir  voB  Jodo- 

MENT— dAUflll  OF  ACTION. 

Where  issue  has  been  joined  by  the  filing  ol 
a  complaint  answer,  and  replication,  the  de- 
fendant's motion  for  judgment  on  tbe  pleadings 
should  not  be  granted,  unless  the  pleadiitgs  are 
insufficient  to  sustain  a  different  judgment  not- 
withstanding any  evidence  which  might  be  pro- 
duced ;  as  the  pleadings  in  such  case  must  show 
that  in  no  event  can  the  plaintiff  recover. 

[£M.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1055,  1057-1059;  Dec.  Dig.  <S=> 
345(1).] 

Brror  to  District  Court,  San  Miguel  Coun- 
ty; Thomas  J.  Black,  Judge. 

Action  by  L.  C.  Jacklsch  against  James  F. 
Qulne.  Judgment  for  defendant  dlsmlsalng 
the  case,  and  plaintiff  brings  error.  Bevell- 
ed and  remanded,  with  direction  to  penult 
the  parties  to  amend  their  pleadings. 

Plaintiff  in  error,  as  plaintiff  below,  al- 
leged In  his  complaint  that  he  was,  and  for 
several  years  had  been,  a  resident  and  citi- 
zen of  Telluride,  Colo.,  engaged  as  a  pharma- 
cist and  Gonfldeatial  clerk,  and  had  enjoyed 
the  bosiness  confidence  of  the  community; 
that  October  81,  1913,  defendant  (defendant 
in  error),  in  a  certain  discourse  and  state- 
ment made  by  him  in  the  city  of  Telluride  in 
the  presence  and  hearing  of  divers  i>er8onB, 
maliciously  spoke  and  published  of  and  con- 
oeming  plaintiff  tbe  false  and  malidoos 
words  following,  to  wit: 

"That  he  (plaintiff)  was  short  in  hia  (plain- 
tiff's) accounts  in  the  sum  of  $515,  meanins 
thereby  to  falsely  and  maliciously  charge  the 
plaintiff  with  having  stolen  and  embezzled  from 
defendant  the  sum  of  |516." 

There  are  two  other  causes  of  action  al- 
leged; but  this  one  Is  sufficient  to  present 
the  questions  herdn  Involved.  Defendant  an- 
swered, admitting  the  residence  of  plaintiff; 
denying  on  Information  and  belief  that  he 
enjoyed  tbe  business  oonfldenee  of  the  caia- 
munity,  admitted  that  on  or  about  tbe  time 
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Alleged  he  rtated  to  plaintiff,  and  poEslbly 
to  others,  that  plaintiff  was  short  In  his  ac- 
counts with  defendant,  but  denied  that  he 
erer  at  any  time  stated  to  any  person  or 
persons  that  plaintiff  was  short  in  the  sum 
of  $516,  and  denied  that  any  statement  made 
by  Mm  concerning  plaintiff's  accounts  was 
false  or  malldoas,  bat  avers  that  plaintiff 
was  at  the  time  defendant  made  the  state- 
ment, and  BtUl  is,  short  In  his  accounts  with 
defendant  Ab  a  farther  defense  defendant 
alleged  that  daring  the  absence  of  defendant 
from  the  dty  of  TeUoride  he  left  plaintiff 
in  diarge  of  bis  drag  and  Jewelry  store, 
4arlng  which  time  plaintiff  converted  to  his 
own  use  certain  articles  and  wholly  failed 
«itber  to  pay  for  or  to  diarge  them  to  bis 
«wn  account  on  the  books  of  defendant,  or 
in  amy  way  to  account  for  their  value,  the 
value  of  these  articles  being  a  port  and  par- 
cel of  the  alleged  shortage ;  that  on  or  about 
April  5,  1913,  plaintiff,  with  the  authority 
and  consent  of  defendant,  loaned  $10  to  one 
li.  C.  Bailey  from  defendant's  cash  drawer, 
which  amount  was  duly  charged  on  defend- 
ant's books  to  Bailey ;  that  thereafter,  as  de- 
fendant is  Informed  and  verily  believes, 
plaintiff  falsely  represented  to  Bailey  that  de- 
fendant had  either  charged  him  (plaintiff) 
with  the  money  or  was  holding  him  personal- 
ly responsible  for  it,  and  by  virtue  of  such 
false  representation  secured  the  payment  of 
the  amount  from  Bailey  to  plaintiff,  who 
converted  it  to  his  own  use,  which  $10  con- 
stitutes a  part  and  parcel  of  the  alleged, 
shortage.  The  answer  contains  further  al- 
legations of  defensive  matter  which  our  dis- 
position of  the  case  makes  it  unnecessary  to 
consider.  A  reply  was  filed  denying  the  al- 
legations of  new  matter.  After  the  Issues 
were  Joined,  defendant  presented  what  is 
deuouiinated  a  motion  for  Judgment  on  the 
pleadings  upon  the  grounds: 

"I.  Plaintiff's  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  against 
the  defendant  [and  under  subheadings  a,  b,  c, 
d,  and  e  sets  out  the  si>ecific  reasons]. 

"II.  Plaintiff's  complaint  fails  to  state  a  cause 
of  action  against  the  defendant,  in  that  the 
words  alleged  to  have  been  slanderously  used  by 
the  defendant  are  not  actionable  per  se. 
•    *    * » 

This  motion  was  sustained,  and  Judgment 
of  dismissal  of  plaintUTs  case  duly  entered 
by  the  court  Plaintiff  brings  the  case  here 
on  error. 

Carl  3.  Slgfrld  and  David  C.  Stemen,  both 
of  Tellurlde,  for  plaintiff  in  error.  U  W. 
Allen,  of  Tellurlde  (H.  R.  Eans,  ot  Denver, 
of  counsel),  for  defendant  in  error. 

GAHRIGUBS,  J.  (after  stating  the  facts  as 
'above).  Numerous  questions  are  presented 
and  argued  In  the  briefs,  two  of  which  only 
will   be  considered. 

[1]  1:  The  ruling  of  the  court  In  sustaining 

defendant's    motion    for   Judgment   on   the 

pleadings  was  erroneous,  for  the  reason  that 

'  the  document  filed  under  the  name  of  a  "mo- 


tion for  Judgment  on  the  pleadings"  was  a 
gensiBl  demurrer  to  the  complaint  We  have 
often  held  that  the  right  to  cure  a  defective 
complaint,  U  any  defect  exists,  hy  amend- 
ment, cannot  t>e  cut  off  by  converting  a  mo- 
tion of  this  kind  into  a  general  demurrer. 
Such  a  motion  by  defendant  could  not  take 
the  place  of  a  general  demurrer  to  the  com- 
plaint Boberts  v.  0.  S.  &  I.  By.  Ck>.,  45 
Colo.  188,  101  Pac.  69;  Shnler  v.  Allam,  45 
Colo.  872,  876,  101  Pac.  860  and  eases  cited; 
Whitehead  v.  Johnson,  61  Colo.  687,  119  Pac. 
472:  Eppich  T.  Blanchard,  58  Colo.  139,  143 
Pae.  103S. 

[2]  2.  The  principal  question  presented  by 
the  record  is  as  to  whether  the  words  "short 
in  his  acconnts,"  «poken  of  a  clerical  tmtlaji, 
are  actionable  per  se.  Defendant  In  error  In 
discussing  the  subject,  claims  the  gist  of  the 
action  is  based  upon  the  word  "short,"  and 
proceeds  to  argue  that  such  word  is  not  ac- 
tionable per  se.  No  one  would  seriously  con- 
tend that  saying  of  another  he  was  short 
would  be  actionable  per  se;  bnt  for  an  em- 
ployer to  say  of  bis  clerk  that  he  was  "short 
in  his  accounts"  la  quite  another  matter. 
Hie  words  must  be  taken  and  considered  in 
their  commonly  accepted  meaning,  and  there 
Is  no  doubt  that  people  generally  would  tin- 
derstand  that  the  person  to  whom  they  were 
applied  was  guilty  of  wrongfully  converting 
to  his  own  use  the  funds  or  property  of  his 
employer.  Taking  this  view,  we  must  hold 
that  Qsed  as  they  are  charged  to  have  been 
In  this  complaint  the  words  are  actionable 
per  se.  In  Sunley  v.  Insurance  Co.,  182  Iowa, 
123,  109  N.  W.  463,  12  L.  R.  A.  (N.  S.)  91,  it 
is  said,  In  substance,  that  the  statement  that 
an  employ^  is  "short  In  his  acconnts"  charges 
him  with  a  criminal  act  but  if  this  were 
not  so,  it  imputes  to  him  dishonesty  and  un- 
faithfulness and  is  actionable  per  se. 

[i]  It  would  have  been  error  to  have  grant- 
ed a  motion  by  defendant  for  Judgment  on 
the  pleadings.  We  have  held,  where  issue 
has  been  Joined  by  the  flUng  of  a  complaint 
answer,  and  replication,  and  defendant  then 
moves  for  Judgment  on  the  pleadings,  the  mo- 
tion should  not  be  granted  unless  the  plead- 
ings are  not  sufficient  to  sustain  a  different 
Judgment,  notwithstanding  any  evidence 
which  might  be  produced.  The  pleadings  in 
such  a  case  must  show  that  in  no  event  can 
plaintiff  recover.  Rice  v.  Bush,  16  Colo.  489, 
27  Pac  720;  MUls  v.  Hart  24  Colo.  507.  52 
Pac.  680,  65  Am.  St  Rep.  241;  Roberts  v. 
C.  S.  &  I.  By.  Co.,  45  Colo.  188,  101  Pac.  58; 
Larimer  &  Weld  Co.  v.  Ft  CoUins  Co.,  60 
Colo.  241,  152.  Pac.  1160;  Stuart  v.  Colo. 
Eastern  Co.,  61  Colo. ,  156  Pac.  152;  Wal- 
lace V.  ColUer,  59  Colo.  148,  147  Pac.  660. 

The  Judgment  vfUl  be  reversed,  and  the 
cause  remanded,  with  directions  to  permit  the 
parties  to  amend  their  pleadings  as  tSey  may 
be  advised. 

Reversed  and  remanded. 

WHITB  and  SCOTT,  JJ'q  concur. 
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GBJRMAN-AMBHICAN  TRUST  CO.  et  aL  t. 

TEN  WINKEL  et  al.     (No.  8920.) 

(Supreme  Court  of  Colorado.    Oct  2,  1916.) 

1.  Insukancb  #=>587— Chaitoe  or  Beneficia- 
RT— Will. 

Where  an  insured  holding  two  valid  con- 
tracts of  life  insurance  called  certificates  of  mem- 
bership, whereby  on  his  death  the  insurer  agreed 
to  pay  his  surviving  wife  one-quarter  and  the 
remainder  to  a  trust  company  "in  trust  for  his 
children,"  a  direction  in  his  will  that  the  sum 
due  or  to  become  due  to  his  estate  from  the  in- 
surer should  be  applied  as  far  as  necessary  on 
payment  of  an  incumbrance  on  his  house,  the 
balance  to  revert  to  his  residuary  estate,  without 
any  attempt  in  the  manner  and  form  prescribed 
to  change  the  beneficiaries,  did  not  constitute  a 
change  of  the  beneficiaries  named  in  the  certifi- 
cates, nor  a  legal  or  equitable  transfer  of  the 
fund  arising  therefrom. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  J  1469 ;   Dec.  Dig.  <S=587.] 

2.  Insubancs  €=3589— Fkocekds  or  Pouct— 
Pebsons  Entitled. 

And  upon  the  death  of  the  insured,  one- 
fourth  of  the  proceeds  of  the  certificates  of  in- 
surance vested  in  his  surviving  wife,  and  the  re- 
maining three-fourths  in  equal  parts  in  his  three 
children,  and,  where  the  wife  died  intestate  and 
before  her  actual  possession  of  her  share  of  the 
fands,  her  administrator  might  sue  for  and  col- 
lect it 

[Ed.  Note. — For  other  cases,  see  Insurance, 
C!cnt  Dig,  SS  1472-1474;  Dec.  Dig.  «=»589.] 

Ea  Bana  Error  to  District  Court,  City 
and  Coontjr  of  Denver ;  Granby  Hillyer, 
Judge. 

Suit  by  Fred  H.  Ten  Winkel,  as  adminis- 
trator ot  the  estate  of  Aleta  Hall,  deceased, 
and  otbers>  against  tlie  Bankers'  Life  Com- 
pany and  Paul  Bay  Hall,  and  another,  in 
wbicli  the  Qerman-American  Trust  Compa- 
ny, as  administrator  to  collect  the  estate  of 
B.  R.  Hall,  deceased,  intervened.  Judgment 
for  plaintiffs,  and  the  intervener  and  defend- 
ant Paul  Ray  Hall  bring  error,  and  apply 
for  a  supersedeas.  Application  denied,  and 
Judgment  affirmed. 

Charles  F.  MiUer,  of  Denver,  for  plaintiffs 
In  error.  Tolles  &  Cobbey,  of  Denver,  for 
defendant  in  error  Fred  H.  Ten  Winkel,  as 
administrator,  etc.,  and  P.  M.  Kistler,  of 
Colorado  Springs,  for  defendants  in  error 
George  M.  HaU  and  WlUiam  C.  Hall. 

WHITE,  J.  Burroughs  R.  HaU  died  tes- 
tate in  Denver  on  April  1,  1915,  leaving  blm 
surviving  his  widow,  Aleta  Hall,  and  three 
adult  chUdren,  George  M.  Hall,  WUliam  C. 
Hall,  and  Paul  R.  Hall.  At  the  time  of  bis 
death  he  had  in  his  possession  two  valid 
contracts  of  Insurance  on  his  life,  called  cer- 
tificates of  membership,  issued  by  the  Bank- 
ers' Life  Association,  au'  Iowa  cotxwration, 
in  and  by  which  said  company  agreed  to  pay 
to  Aleta  Hall,  the  wife  of  deceased,  one- 
fourtb,  and  to  the  International  Trust  Com- 
pany of  Denver,  the  remainder  arising  from 
each  contract  of  insurance  "in  trust  for  bis 
children"  upon  the  deatb  of  the  said  Hall. 


The  German-American  Tnnt  Ompany  was 
appointed  by  the  county  court  of  the  proper 
county,  and  qualified,  as  administrator  to 
collect  of  the  estate  of  Burroughs  B.  HaU 
pending  the  probate  of  his  will.  Burroug^ 
R.  HaU  had  neither  changed,  nor  attempted 
to  change,  the  beneficiaries  named  in  said 
contracts  of  insurance  in  the  manner  and 
form  provided  and  required  by  the  rules  and 
laws  governing  the  Bankers'  Life  Company; 
nor  had  such  company  been  advised  la  any 
way  whatever  that  he  desired  to  dung* 
the  same.  There  was,  however,  embodied  in 
his  wUl  a  provision  directing  that  a  certain 
sum  of  $4,000  due  or  to  become  due  to  his 
"estate  from  the  Bankers'  Life  Insurance 
Company  of  Des  Moines,  Iowa,  on  a  certain 
insurance  policy,  be  applied  so  far  as  neces- 
sary on  payment  of  certain  indebtedness  and 
Incumbrance"  on  bis  dwelling  house  and 
"that  any  balance  of  said  Insurance  money" 
to  revert  to  bis  "residuary  estate."  There- 
after, on  the  2d  day  of  April,  1916,  Aleta 
HaU  died,  Intestate,  and  subsequently  Fred 
H.  Ten  Winkel,  one  of  the  parties  to  this 
suit,  was  duly  appointed  and  qualified  as  the 
sole  administrator  of  her  estate,  and  as  such 
admlnlstrntor  and  In  conjunction  with  Wll- 
Uam  C.  Hall  and  George  M.  Hall,  brought 
suit  against  the  Bankers'  Life  Company,  the 
International  Trust  Company,  as  trustee,  and 
Paul  B.  Hall,  to  collect  the  sums  due  under 
tbe  contracts  of  Insurance  and  hare  the 
same  properly  distributed.  The  German- 
American  Trust  (Company  Intervened,  and 
claimed  the  fund  as  belonging  to  tbe  estate 
of  Burroughs  B.  Hall.  The  International 
Trust  Company  disclaimed  any  Interest  la 
the  subject-matter  in  controversy,  and  the 
Bankers'  Life  Company  admitted  its  liability 
on  the  certificates  of  insurance  and,  under 
order  of  the  court,  paid  the  full  sum  due 
thereon  into  the  registry  of  the  court  to  be 
distributed  to  whomsoever  it  might  belong. 
The  court  found  that  Burroughs  R.  HaU 
never  changed,  or  attempted  to  change,  the 
beneficiaries  of  tbe  certificates  of  Insurance; 
that  tbe  Intematioual  Trust  Company, 
named  as  trustee  for  the  chUdren  of  Bur> 
roughs  R.  HaU  in  the  certificates  of  insur- 
ance, "was  a  dry  or  naked  trustee,"  and  that 
the  beneficiaries  therein  named,  to  wit,  Aleta 
Hall,  William  O.  Hall,  George  M.  Hall,  and 
Paul  R.  Hali;  were,  upon  the  death  of  Bur- 
roughs B.  HaU,  each  entitled  to  one-fourtb 
part  of  the  total  sum  due  under  said  certifi- 
cates; and  that  upon  the  death  of  Aleta 
Hall,  Intestate,  her  interest  In  such  fund 
passed  to  and  vested  in  Fred  H.  Ten  Winkel 
as  administrator  of  her  estate.  The  German- 
American  Trust  Company  and  Paul  B.  Hall 
have  brought  the  case  here  on  error  and  ai>- 
pUed  for  a  supersedeas. 

[1]  We  bave  read  tbe  record  and  are  cer- 
tain that  tbe  court  arrived  at  tbe  proper  coa- 
clnsion  under  tbe  facts  of  tbe  case  and  the 
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lew  applicable  thereto.  It  is  coBceded  tbat 
110  attempt  was  made,  in  the  manner  and 
form  prescribed,  to  cbange  tbe  benefldaries 
designated  in  the  certificates  of  inenrance; 
but  It  is  contended  that  the  provislona  of  tbe 
will,  to  which  reference  has  heretofoie  been 
made,  constituted  a  change  in  that  regard. 
There  is  no  certainty  that  tbe  language  of 
the  will  had  reference  to  the  insurance  and 
money  here  involved.  Xhe  reference  therein 
is  to  a  "certain  insorauce  policy  due,  or  to 
become  due,"  his  "estate."  The  insurance 
here  Involved  is  represented  by  two  con- 
tracts or  policies  and  were  never  payable  to 
his  "estate."  However,  were  we  to  assume 
that  the  testator  had  in  mind  the  particular 
insurance  in  question,  the  language  employed 
neither  constituted  a  change  of  the  beneficia- 
ries named  in  the  policies  nor  a  legal  or 
equitable  transference  of  the  fund  arising 
therefrom.  Such  is  the  settled  law  in  this 
jurisdiction.  Finnell  v.  Franklin,  65  Colo. 
166,  134  Pac.  122;  Johnson  v.  New  Tork 
Life  Ins.  Co.,  56  Colo.  178,  138  Pac.  414,  U 
R.  A.  1916A,  868;  Rollins  v.  McHatton,  16 
Colo.  203,  27  Pac.  264,  26  Am.  St  Eep.  260. 

[2]  Eo  Instante,  upon  the  death  of  the  as- 
sured, one-fourth  of  the  proceeds  of  the 
certificates  of  insurance  became  vested  in 
Aleta  Hall ;  and  the  remaining  three-fourths, 
in  equal  parts,  in  William  C,  George  M., 
and  Paul  R.  Hall.  As  Aleta  Hall  died  in- 
testate, and  before  she  actually  got  posses- 
sion of  her  share  of  the  fund,  her  adminis- 
trator has  the  right  to  sue  for  and  collect 
the  same. 

The  application  for  supersedeas  is  there- 
fore denied,  and  tbe  Judgment  affirmed. 

OABBERT,  0.  J.,  and  BAILET,  J^  not 
participating. 


In  re  NASH.    (No.  9049.) 

(Supreme  Court  of  Colorado.    Oct  2,  1916.) 

Habeas  Cobptts  «=»26— GBOtrwDS— AtrrHoKrrr 
FOB  Restraint  —  Judicial  Fbocess  —  Nk 

BZEAT. 

The  scope  of  the  writ  of  ne  exeat  as  a  mesne 
process  of  equity  has  not  been  enlarged  by  Code 
Civ.  Froc.  f  4^,  providiiig  tbat  district  courts 
and  judges  thereof  shall  have  anttiority  in  ne 
exeat  proceedings  according  to  usual  practice  in 
such  cases  in  courts  of  chancery;  and,  the  facts 
underlying  an  action  for  slander  being  insuffi- 
cient to  authorize  the  writ,  petitioner  is  entitled 
to  discharge  from  custody  under  such  writ,  under 
the  habeas  corpus  act  (chapter  LXI,  Colo.  St 
Ann.). 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  81  13,  21 ;   Dec  Dig.  «=326.] 

Ein  Banc.  Application  of  one  Nash  for  a 
writ  of  habeas  corpus.  Writ  granted,  and 
petltltmer  discharged. 

John  T.  Bottom,  of  Denver,  for  petitioner. 
W.  B.  Wiley,  of  Craig,  for  reqtondent 

WHITE,  J.  The  sole  question  involved 
herein  is  whether  petitioner  may  be  legally 


held  In  custody  by  the  sheriff  of  Moffat  comi- 
ty under  and  by  virtue  of  a  writ  of  ne  exeat 
Kpnbllca  Issued  out  of  the  district  court  for 
that  county  In  an  action  at  law  there  pending 
to  recover  of  petitioner  herein  damages  for 
slander. 

The  scope  of  the  writ  of  ne  exeat  has  not, 
In  this  state,  been  enlarged  by  statute  (sec- 
tion 469,  Code  of  Civil  I>rocedure),  and  if 
there  are  exceptions,  as  Claimed,  to  the  rule 
that  the  writ  is  a  mesne  process  of  equity, 
the  underlying  facts  in  the  action  for  slan- 
der were  insufficient  to  authorize  the  issuance 
of  the  writ  People  ex  rel.  v.  Barton,  16 
Colo.  76,  80,  81,  26  Pac.  149;  29  Cyc.  384,  386, 
887. 

Tbe  petitioner  Is  therefore  entitled  to  re- 
lief under  tbe  habeas  corpus  act,  and  is  ac- 
cordingly  discharged   from   custody. 


PAXJLSON  V.  BERGMAN.    (No.  8653.) 
(Supreme  Court  of  Colorado.    Oct  2,  1916.) 

1,  PLBADINO     4=3412— iBBBOUUlBIIIES—FAIIf 

USE  TO  Reply— Waives. 
Where  defendant  proceeds  with  the  trial  in 
all  respects  as  he  would  have  done  if  tbe  issues 
had  been  regularly  formed,  and  by  introducing 
evidence  to  prove  the  affirmative  of  the  allega- 
tions in  bis  answer  has  treated  them  as  contro- 
verted, he  waives  the  objection  to  want  of  a 
replication. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §g  1387-1394;   Dec.  Dig.  «=9412.] 

2.  Plkadiro  €=>426(S)— JODQMBitT  on  Plxad- 

IN  OS— Waives. 
Where  no  replication  was  filed  to  ap  amend- 
ed answer  and  defendant  moved  for  judgment  on 
the  pleadings  after  plaiatilf  had  rested,  but 
proceeded  with  the  trial  after  the  motion  was 
overruled,  be  waived  the  tnotion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g  1426;    Dec.  Dig.  <S=>426(3).] 

Error  to  District  Court,  Denver  County; 
J.  B.  Rlzer,  Judge. 

Action  by  Albert  H.  Bergman  against  John 
P  Paulson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afflrmed. 

John  H.  Reddin,  of  Denver,  for  plaintiff 
in  error.  Charles  W.  Waterman,  Caldwell 
Martin,  and  J.  A.  Oallaher,  all  of  Denver,  for 
defendant  In  error. 

SCOTT,  J.  This  Is  an  action  by  Bergman, 
defendant  In  error,  against  Paulson,  plaintiff 
in  error,  to  recover  the  purchase  price  of 
ten  shares  of  the  capital  stock  on  the  J.  P. 
Paulson  Company,  a  Utah  corporation,  at  the 
alleged  agreed  price  of  |1,060.  The  cause 
was  tried  to  the  court  and  jury,  and  verdict 
and  Judgment  rendered  In  the  sum  of  $1,422. 
The  defendant  filed  an  amended  answer  to 
the  complaint,  In  which  he  pleaded  two  sep- 
arate special  defenses.  No  replication  was 
Hied  to  this  amended  answer.  Tbe  parties 
proceeded  to  trial,  and  at  the  close  of  plain- 
tlfTs  testimony  the  defendant  moved  orally 
for  a  judgment  on  the  pleadings,   on  the 
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groTind,  as  now  alleged,  that  tlifere  was  no 
replication  to  the  verified  amended  answer 
of  the  defendant.  This  motion  was  over- 
ruled by  the  court,  and  this  mllng  Is  the  sole 
alleged  error  relied  on.  After  the  motion  was 
overruled  the  defendant  proceeded  to  intro- 
duce testimony  In  support  of  his  amended 
answer.  At  the  request  of  the  defendant  the 
court  Instructed  the  jury  that  either  one  of 
the  two  defenses  relied  on  by  the  defendant 
was  sufficient,  If  proven,  to  Justify  a  verdict 
for  the  defendant  The  cause  was  tried  In 
every  respect  as  If  there  had  been  a  replica- 
tion to  the  amended  answer. 

The  contention  of  the  plalntlfl  In  error  Is 
that  because  he  moved  for  Judgment  on  the 
pleadings  before  he  Introduced  any  testimo- 
ny, though  after  plaintiff  had  rested  his 
case,  his  motion  was  in  apt  time  and  there 
was  no  waiver  of  the  defect  in  the  plead- 
ings. It  win  be  seen  that  the  cause  was  tried 
upon  the  theory  that  the  issues  were  fully 
Joined,  and  that  the  alleged  defenses  were 
good  and  sufficient  If  proven.  In  fact  these 
defenses  so  pleaded  constituted  the  only  Is- 
sue in  the  case.  There  Is  no  objection  but 
that  every  Issue  raised  by  defendant  was 
not  fully  and  fairly  tried. 

[1]  It  has  so  frequently  been  held  In  this 
Jurisdiction  that,  where  a  defendant  pro- 
ceeds with  the  trial  In  all  respects  as  be 
would  have  done  If  the  Issues  had  been  regu- 
larly formed,  and  by  introducing  evidence  to 
prove  the  affirmative  of  the  allegations  In  his 
answer,  and  has  treated  them  as  controvert- 
ed and  put  In  Issue,  he  thus  waives  the  ob- 
jection that  It  seems  amazing  that  counsel 
continue  to  raise  the  question.  It  involves 
no  claim  of  denial  of  substantial  Justice,  and 
is  purely  technical.  Qulmby  v.  Boyd,  8  Colo. 
194,  6  Fac.  462;  Anderson  v.  Sloan,  1  Colo. 
484;  Taylor  v.  McLaughlin,  2  Colo.  12;  Jer- 
ome V.  Bohm,  21  Colo.  322,  40  Pac.  670; 
Schecter  v.  White,  41  Colo.  210,  92  Pac.  700; 
Florence  &  C.  C.  R.  R.  Co.  v.  Jensen,  48  Oolo. 
28,  108  Pac.  974;  Tenner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  90  Pac.  623, 112  Am. 
St.  Kep.  1036. 

Proper  practice  reqnires  that  the  question 
should  have  been  raised  before  proceeding 
to  trial,  and  that  defendant  should  not  have 
waited  until  after  announcement  for  trial, 
and  until  after  the  plaintiff  had  offered  his 
testimony.  Upon  this  point  it  was  said  in 
Orman  v,  MannU,  17  Colo.  564,  30  Pac.  1037, 
17  L.  R.  A.  602,  31  Am.  St.  Rep.  340: 

"A  practice  which  would  allow  the  raising  of 
other  objections  to  a  pleading  at  the  trial  is 
not  to  be  encouraged.  Cases  should  be  conduct- 
ed in  court  with  the  least  possible  expense  and 
annoyance  to  litigants  consistent  with  the  proper 
aduiiuistration  of  justice.  The  Civil  Code  re- 
quires all  mere  technical  or  formal  objections 
to  be  raised  by  motion  or  demurrer  before  trial. 
If  not  so  raised,  they  are  to  be  deemed  as  waiv- 
ed. To  wait  until  witnesses  have  been  sub- 
pa>naed  and  the  cause  reached  for  trial  before 
raising  such  objection  would  be  to  entail  a  need- 
less expense  upon  litigants,  as  well  as  subject 


to  unhecessafy  annoyance  tlM  court,  witneases, 
and  Jurors." 

[2]  Bat  If  the  defendant  Intended  to  lely 
on  his  motion  for  Judgment  on  the  pleadings, 
he  should  not  have  proceeded  further  after 
that  motion  was  overruled.  In  proceeding 
with  the  trial  In  as  efCort  to  establish  his 
rights  he  waived  his  motion. 

It  has  been  expressly  held  by  this  court 
that  a  party  who,  after  his  motion  for  Judg- 
ment on  the  pleadings  la  denied,  goes  to  trial, 
attempting  to  establish  his  right  by  proof, 
waives  the  motion.  Althoff  Mfg.  Co.  v.  Alt- 
hoff  et  al.,  52  Cola  sm,  128  Pac.  826. 

Courts  have  sufficient  demand  npon  their 
time  in  the  effort  to  ascertain  and  render  sub- 
stantial Justice  without  being  required  to 
waste  time  In  academic  discussions  of  imma- 
terial technical  errors.  In  cases  where  nei- 
ther party  can  possibly  have  been  preJadJcedi 

The  Judgment  Is  affirmed. 

WHITE  and  GARRIGUES,  JJ.,  concur. 


McCartney   y.   BADOVINAa    (No.  8646.) 
(Supreme   Court   of   Colorado.    Oct.   2,   1916.) 

Contracts  <8=3282— Perfobuancb— Satistao- 

TioN  OF  Pabtt— Compensation. 
Where  defendant  employed  a  detective  to 
discover  who  stole  a  certain  diamond,  agreeing 
to  pay  him  a  fixed  sum  if  he  established  the 
guilt  of  the  thief  to  his  satisfaction,  and  the 
contiact  was  performed,  and  there  was  no  doubt 
the  person  accused  by  the  detective  committed 
the  theft,  the  defendant's  professed  dissatisfac- 
tion in  bad  faith  was  no  defense  to  an  action 
for  the  amount. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ii  1284-1289 ;   Dec.  Dig.  <g=>282.] 

Error  to  District  Conrt,  Pueblo  County; 
C.  S.  Essex,  Judge. 

Action  by  Nicholas  Badovlnac  against  F. 
A.  Campb^,  interpleading  O.  W.  McCartney. 
Judgment  for  plaintiff,  and  the  Interpleaded 
defendant  brings  error.    Affirmed. 

Robert  Cowles  and  John  W.  Davidson, 
both  of  Pueblo,  and  Fred  A.  Sabln,  of  La 
Junta,  for  plaintiff  in  error.  F.  R.  McAllney, 
of  Pueblo,  for  defendant  in  error. 

SCOTT,  J.  This  Is  an  action  growing  oat 
of  a  written  contract  as  follows: 

"Whereas,  Dr.  Hagsdale,  of  La  Junta,  Colo., 
has  accused  Mrs.  O.  W.  McCartney  of  the  theft 
of  a  certain  diamond,  and  O.  W.  McCartney  is 
desirous  of  learning  the  facts  concerning  the 
said  affair,  and  Nicholas  Badovlnac  is  a  detec- 
tive engaged  in  the  business  of  detecting  crime. 

"It  is  hereby  agreed  by  and  between  the  said 
O.  W.  McCartney  and  Nicholas  Badovlnac  that 
the  said  Badovlnac  will  undertake  to  discover 
who  actually  took  the  said  diamond,  if  the  sama 
was  stolen,  or  whether  or  not  the  same  was  stol- 
en. And  the  said  O.  W,  McCartney  has  tUs 
day  deposited  the  check  of  Crooks  and  Camp- 
bell for  the  sum  of  $500  with  B.  F.  Chambers 
to  be  by  him  turned  over  to  the  said  Badovlnac 
in  the  event  he  shall  determine  the  above  ques- 
tions to  the  satisfaction  of  the  said  McCartney ; 
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otherwise  the  nid  <!betik  to  be  retarntd  to  tiw 
said  O.  W.  McCartney. 

"Dated  Pueblo,  January  10.  1911.  Said 
check  is  made  for  $500,  payable  to  Nicholas 
BadoTlnac.  Nicholas  BbdoTinaa 

"O.  W.  McOartney. 
"F.  A.  CampbelL 
"Witness: 

"E.  r.  Chambers." 

It  appears  that  the  check  for  $600  men- 
tioned bi  the  contract  was  caused  to  be  cash- 
ed by  Mr.  Chambers,  who  held  the  money 
subject  to  the  result  of  the  agreement  Eadi 
of  the  parties  demanded  the  money,  and 
this  suit  was  to  determine  the  rights  of  the 
principal  parties  ih  the  premises.  The  salt 
was  instituted  by  Badovinac  as  against 
Chambers,  and  McCartney  was  Interpleaded. 
The  trial  was  to  the  court  without  a  Jury. 
The  court  found  for  the  plaintiff,  Badovinac, 
and  Judgment  was  rendered  accordingly. 
The  findings  of  fact  and  conclusions  of  law 
by  the  court  were  as  follows: 

"Bat  as  to  the  facts  presented  by  this  record 
as  to  the  theft  of  the  mamond  and  the  connec- 
tion of  the  wife  of  the  interpleader  therewith 
the  court  is  compelled  to  say  that  we  have  met 
few  contentions  with  so  little  want  of  merit  and 
apparent  lack  of  good  faith.  A  more  complete 
and  perfect  case  of  larceny  could  not  well  be 
conceived  of.  It  contains  the  proof  of  every 
element  thereof  beyond  all  reasonable  doubt: 
(1)  Its  taking  away  by  stealth ;  (2)  the  oppor- 
tunity limited  to  the  accused:  (3)  her  posses- 
sion of  it  and  mission  to  Pueblo ;  (4)  her  dis- 
position of  it  for  gain ;  (6)  her  similar  act  with 
reference  to  interpleaders  own  diamond;  (6) 
her '  identifications  as  to  the  transactions;  (7) 
the  establishment  of  the  ownership  of  tlie  dia- 
mond and  adjudication  thereof;  (8)  her  confes- 
sion of  the  theft;  (9)  her  flight  from  the  state 
and  absence  ever  since ;  (10)  interpleader's  par- 
ticipation therein  as  accessory  after  the  fart 

"Evidence  much  more  abundant  to  establish 
Kuilt  than  ordinarily  adduced ;  so  that,  if  the 
interpleader  is  not  satisfied  from  this  record  of 
her  guilt  of  the  offense  charged  to  her,  he  is 
perhaps  the  only  intelligent  person  to  whom  it 
lionld  be  presented  who  would  ccmscientionsly 
entertain  any  reasonable  doubt.  It  even  passes 
the  point  of  reasonable  doubt  and  reaches  the 
plane  of  certainty  as  certain  as  anything  in 
human  knowledge  can  be.  Categorically  he  an- 
swered his  counsel  that  he  was  not  satisfied 
on  either  of  the  questions  mentioned  in  the  con- 
tract, '  either  that  Mrs.  McOar^ey  stole  the 
diamond  ring,  or  even  that  it  was  stolen  at  all, 
without  assigning  any  reasons  for  bis  pretend- 
ed disbelief.  In  the  face  of  this  record  it  is  too 
apparent  for  argument  that  the  answers  are  a 
mere  subterfuge  and  pretext,  without  reason  or 
sincerity.  He  even  Intimates  a  belief  that  Mrs. 
Ragsdale  might  have  stolen  her  own  ring  and 
pawned  it  in  order  to  charge  Mrs.  MicCartney 
with  the  tiieft.  An  examination  of  his  entire 
testimony  would  jnatify  either  jury  or  court  in 
finding  that  his  categorical  answers  are  not  true, 
and  that  he  was  in  fact  satisfied  with  the  de- 
termination of  both  of  the  questions  as  shown 
by  the  proof  at  hand. 

"The  plaintiff  undertook  to  discover  whether 
or  not  the  diamond  was  stolen,  and.  If  stolen, 
who  was  the  thief.  He  performed  his  under- 
taking by  proof  in  hand  sufficient  to  satisfy 
any  reasonable  man,  acting  reasonably,  and  In 
good  faith,  and  sufficient  to  warrant  a  convic- 
tion of  the  accused  had  she  not  been  spirited 
out  of  the  state  by  the  interpleader  and  should 
have  been  permitted  to  stand  trial. 

"The  court  therefore,  sitting  as  a  jury,  find 
an  issues  of  foct  in  favor  «f  the  plalntUf  and 
against  the  intervener,-  and  that  he  has  fblly 


complied  frith  the  terms  of  the  contract  in  let- 
ter and  spirit  This  finding  disposes  of  all 
questions  of  law  which  might  possibly  arise  upon 
a  finding  that,  while  plaintiff  had  folly  complied 
with  his  undertaking,  yet  that  it  was  not  done 
'to  the  satisfaction  of  the  said  McCartney.' 
Hence  the  court  will  not  undertake  to  review 
the  authorities  cited  by  respective  counsel. 
The  finding  of  fact  setties  the  law  questions. 

"However,  as  to  such  cases  the  court  will  say 
that  in  such  contracts,  where  a  party  simply 
<iays  he  is  not  satisfied,  and  stanas  upon  that 
without  more,  we  must  not  overlook  the  element 
of  'good  faith'  In  such  expressed  dissatisfaction. 
A  capricious,  unreasonable,  invalid,  designed, 
feigned,  arbitrary,  dishonest,  insincere,  pretend- 
ed, mercenary  expression  of  dissatisfaction  wiU 
not  be  regarded  by  the  courts  to  defeat  the 
payment  of  a  just  oaim.  When  one  t>arty  to  a 
contract  has  performed  his  part  of  it,  the  court 
will  say  to  the  other  par^:  'That  which  in  rea- 
son you  ought  to  be  satisfied  wltii  the  law  will 
say  you  are  satisfied  with.'  To  permit  such  a 
defense  to  prevail  could  not  be  on  the  ground 
of  a  bona  fide  dissatisfaction,  but  would  amount 
to  fraud  and  to  clothe  It  with  dignity  of  a  legal 
fiefense." 

The  findings  of  fact  appear  to  be  fully 
Justified  by  the  evidence,  and  will  not  be 
disturbed.  The  sole  question  to  be  consider- 
ed is  as  to  the  court's  conclusions  of  law  un- 
der the  state  of  facts  presented. 

It  seems  to  be  the  contention  of  plaintiff 
In  error  that  under  the  contract  McCartney 
was  the  person  to  be  satisfied,  and  that  he 
alone  may  determine  as  to  whether  or  not 
he  was  satisfied,  regardleos  of  the  question 
of  his  good  faith  In  that  regard.  Counsel 
urge  that  this  contention  Is  fully  sustained 
by  Bush  v.  Koll,  2  Colo.  App.  48,  29  Paa  919, 
and  6  Colo.  App.  294,  40  Pac.  679.  To  this 
we  cannot  agree.  Soil  was  employed  by 
Bush  &  Morse  as  a  chef  under  an  agree- 
ment providing  for  a  monthly  salary  of  $130 
per  month  for  the  term  of  one  year,  with  the 
provision  that: 

"The  said  party  of  the  second  part  agrees  to 
give  his  entire  attention  to  the  business  for 
which  he  is  employed,  and  to  render  good  and 
satisfactory  service." 

The  court  held  that  the  Jury  did  not  fol- 
low the  Instruction  of  the  court  as  to  the 
law  In  such  case,  and  that  It  disregarded 
the  evidence,  which  clearly  established  that 
KoU's  services  were  unsatlBfactory.  It  Is 
true  that  there  were  some  things  said  In  the 
opinion  which  tend  to  support  the  contention 
of  plaintiff  In  error.  But  Judge  BlsseU  In 
his  dissenting  opinion  asserted  the  rule  ap- 
plicable In  such  cases  to  be: 

"In  cases  of  this  sort  the  true  rule  is:  That 
which  the  law  will  say  a  contracting  party 
ought  in  reason  to  be  satisfied  with  that  the 
law  will  say  he  Is  satisfied  with.'  Duplex 
Safety  Boiler  Co.  v.  Garden  et  al.,  101  N.  Y, 
887,  4  N.  E.  740,  64  Am.  Rep.  709 :  Clark  v. 
Rice,  46  Mich.  308,  9  N.  W.  427 ;  Dageett  St 
Oraves  V.  Johnson,  49  Vt.  345 ;  Roy  v.  Goings, 
96  111.  361,  38  Am.  Eep.  151 ;  Braunstein  v. 
Insurance  Co.,  1  E^t  &  Smith,  783,  101  E.  0. 
U  782." 

The  case  was  again  before  that  court  In 
6  Colo.  App.  294,  40  Pac.  679,  where  by  an 
undivided  court  it  was  said: 

"The  instruction  which  was  claimed  to  have 
been  erroneous  appears  to  be  the  cqrrect  con- 
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struction  wammMd  hy  the  wording  of  tlie  doca- 
Dent,  and  well  sustained  by  author!^.  It  was: 
The  court  instructs  you  that,  under  the  con- 
tract in  evidence  in  this  case,  the  plaintiff  con- 
tracted to  render  satisfactory  service  to  defend- 
ant%  and  the  defendants  had  the  right  to  dis- 
charge the  plaintiff  at  any  time  when  the  serv- 
ice ot  the  plaintiff  was  not  satisfactory  to  them ; 
but  to  entitle  defendants  to  discharge  plaintiff 
on  that  ground  the  claim  made  by  them  that 
such  services  wore  not  satisfactory  must  be 
made  in  good  faith ;  that  is,  the  defendants  most 
have  been  really  dissatisfied  with  the  service  of 
the  plaintiff  to  authorize  his  discharge  upon  that 
ground.  And  if  you  believe  from  the  evidence 
that  the  defendants  discharged  the  plaintiff  be- 
cause they  were  really  dissatisfied  with  the  serv- 
ices in  the  line  of  his  employment,  then  yon 
must  find  for  the  defendants,  and  it  is  not  neces- 
sary that  the  defendants  should  have  any  cause 
for  such  dissatisfaction ;  but  if  you  believe  from 
the  evidence  that  defendants  were  not  reaUy  dis- 
satisfied with  the  service  of  the  plaintiff  in  the 
line  of  bis  employment,  and  that  such  claim  is 
not  made  in  good  faith,  then  defendants  were 
not  authorised  to  discharge  the  plaintiff  on  that 
ground.' 

"It  appears  to  have  been  entirely  disregarded 
by  the  jury ;  for,  taking  all  the  testimony,  tjiat 
of  both  plaintiff  and  defendant,  and  it  establish- 
es the  fact  that  under  the  existing  circumstanc- 
es, and  as  they  had  for  some  time  existed,  the 
performance  of  the  duties  and  services  could 
not  be  satisfactory  to  either  party  by  reason  of 
continued  jarring  and  friction,  while  the  im>p- 
er  prosecution  of  the  business  of  defendants  was 
so  intimately  dependent  upon  the  chief  cook 
and  his  subordinates,  employed  by  him,  that 
any  want  of  harmony  or  laxity  of  discipline 
was  of  necessity  destructive  of  business." 

The  rule  stated  in  this  instruction,  so 
ndopted  and  approved  in  that  case,  was  fol- 
lowed by  the  trial  court  in  this  case,  and  up- 
on that  authority,  as  well  as  upon  sound  rea- 
son and  Justice,  must  be  sustained.  Here 
the  trial  •  judge  found  as  a  fact  that  the 
claim  of  McCartney  to  the  effect  that  the 
proof  furnished  by  Badorinac  was  not  sat- 
isfactory to  him  was  not  made  in  good  faith, 
but  was  made  In  such  had  faith  as,  if  permit- 
ted to  prevail,  would  amount  to  a  fraud. 

It  Is  true  that  courts  have  been  sonewbat 
confused  and  divided  in  opinion  upon  the 
question  under  consideration,  but  a  careful 
review  of  the  authorities  discloses  that, 
where  a  contrary  view  has  been  adopted  to 
that  announced  by  the  Colorado  Court  of  Ap- 
peals, it  Is  generally  in  cases  which,  as  stat- 
ed by  Judge  Bissell,  relate  to  busts,  dothes, 
and  cases  of  the  description  which  relate 
to  the  satisfaction  of  the  persons  for  whom 
they  are  to  be  constructed,  or  In  cases  where 
work  Is  to  be  done  to  the  satisfaction  of  a 
imrty  clothed  with  a  discretionary  and  quasi 
Judicial  power  to  determine  the  character 
of  what  has  been  performed.  But  seeming- 
ly in  all  other  well-considered  cases  it  has 
been  held  that  contracts  may  not  be  so  con- 
strued as  to  give  to  either  party  the  right 
at  his  whim  and  caprice,  to  reject  that  which 
he  hns  contracted,  or  to  refuse  to  pay  the 
price  of  what  has  been  supplied  under  the 
agreement  that  be  shall  be  satlslied. 

In  this  case  the  plaintiff  undertook  by  his 
agreement  to  discover  who  actually  took  the 
diamond,  If  the  same  was  stolen,  or  whether 


or  not  the  same  was  stol^.  Under  the  find- 
ing of  the  court  this  agreement  was  fully 
and  completely  performed.  No  impartial  per- 
son could  bold  otherwise.  The  questlcm  then 
is:  Shall  the  plaintiff  tn  error  because  of 
his  own  selfish  Interest,  by  reason  of  his  own 
will,  at  his  own  ipse  dixit,  and  in  bed  faith, 
deprive  the  defendant  In  error  of  the  fall 
and  completely  earned  comi)ensatlon  under 
the  agreement?  To  so  hold  would  be  to 
countenance  and  approve  a  palpable  fraud. 

The  agreement  In  this  case  was  to  furnish 
proof  of  a  fact,  and  the  same  principle  is  to 
be  applied  as  In  the  vast  number  of  cases  in- 
volving the  satisfaction  to  Insurance  com- 
panies of  an  agreement  to  furnish  proof  of 
Injuries,  of  death,  of  condition  of  health  In 
cases  of  reinstatement,  etc. 

In  the  English  case  of  Braunsteln  v.  Ac- 
cident Ins.  Co.,  1  East  &  Smith,  It  was 
provided  "that  before  payment  of  the  sum  In- 
sured by  the  policy  proof  satisfactory  to 
the  directors  of  the  company  should  be  fur- 
nished by  the  claimant  of  the  death  or  ac- 
cident," and  it  was  there  held  that  the  com- 
pany might  require  only  such  proof  as  was 
reasonable  and  necessary  to  establish  the 
fact,  and  could  not  defeat  the  claim  for  rea- 
sons chimerical,  caprldons,  or  unjust,  and 
that  the  term  'to  the  satisfaction  of  the 
directors"  must  be  understood  to  mean  to 
their  reasonable  satisfaction.  And  in  Du- 
plex Safety  Boiler  Co.  v.  Garden,  101  N.  Y. 
387,  4  N.  E.  749,  54  Am.  Rep.  709,  the  condi- 
tion of  payment  was  that  "when  the  defend- 
ants were  satisfied  that  the  boilers  so  chang- 
ed were  a  success"  It  was  said  by  the  court: 

"Performance  must,  of  course,  accord  with 
the  terms  of  the  contract ;  but  if  the  defendants 
are  at  liberty  to  determine  for  themselves  when 
they  are  satisfied,  there  would  be  no  obligation, 
and  consequently  no  agreement  which  could  be 
enforced.  It  cannot  be  presumed  that  the  plain- 
tiff entered  upon  its  work  with  this  understand- 
ing, nor  that  the  defendants  supposed  they  were 
to  be  the  sole  judge  in  their  own  cause.  On  the 
contrary,  not  only  does  the  law  presume  that 
for  services  rendered  remoneration  shall  be  paid, 
but  here  the  parties  have  so  agreed." 

In  Dennis  v.  Massachusetts  Benefit  Assoct- 
atlou,  120  N.  Y.  496,  24  N.  B.  843,  the  court 
said: 

"The  provision  in  such  policy  that  the  mem- 
ber might  be  rdieved  from  the  effect  of  for- 
feiture tor  nonpayment  of  an  assessment  on 
giving  a  'valid'  excuse  to  the  officers  of  the  as- 
sociation does  not  vest  in  the  officers,  the  eicla- 
sive  right  to  determine  the  validity  of  an  excuse. 
Their  determination  is  reviewable  in  the  courts. 
•  •  •  The  word  'valid,'  as  here  used,  is 
equivalent  to  'good,'  'sufficient,'  or  'satisfac- 
tory.' " 

The  words  "satisfactory  proof  entitled  the 
association  to  demand  that  the  fact  of  deatb 
should  be  shown  with  reasonable  deflniteness 
and  certainty.  Buffalo  Loan  Co.  v.  Knights 
Templar,  126  N.  Y.  450,  27  N.  E.  942,  22  Am. 
St.  Rep.  839.  And  In  Tralser  v.  Com.  Trav. 
Ass'n,  202  Mass.  202,  88  N.  E.  901,  the  court 
said: 

"The  proofs  to  be  furnished  by  the  plaintiff 
were  by  the  terms  of  the  policy  to  be  satisfao- 
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tory  to  the  defendant's  board  ot  dinctow 
This,  to  be  sure,  does  not  mean  tbat  the  jadg- 
ment  of  the  defendant's  board  was  to  be  neces- 
sarily final  on  the  matter,  bat  only  tbat  the 
prootB  must  be  soch  as  ongfat  to  be  satisfac- 
tory to  reasonable  men  acting  reasonably.  Ac- 
cording it  ordinarily  will  be  for  the  jury,  look- 
ing at  the  proof  actually  furnished,  to  say 
whether  it  was  such  as  reasonably  should  have 
tatisfied  the  directors.  Noyes  t.  Eiasteni  Acci- 
dent  Association,  190  Mass.  171.  182,  76  N.  E. 
665.  and  cases  cited ;  C.  W.  Hunt  Co.  v.  Boston 
Elevated  RaUway,  199  Mass.  220,  85  N.  E. 
446 ;  Gashman  t.  Proctor,  200  Mass.  272,  86  N. 
B.  284." 

In  Mannfacturlng  Oa  v.  Brush,  43  Vt 
B28,  Involving  a  sugar  evaporator  sold,  "^ 
be  satisfactory  to  (he  purchaser,"  it  was 
laid: 

"The  trial  upon  which  the  defendant  took  the 
evaporator  was  to  be  had  for  the  purpose  of  as- 
certaining whether  the  defendant  bked  it  or 
not,  and  not  for  the  purpose  of  ascertaining 
whether  it  was  equal  to  the  plaintifT's  recom- 
mendations of  it  or  not.  The  trial  was  to  be 
bad  solely  with  reference  to  the  defenduit's 
wishes  in  respect  to  the  machine  for  snch  uses 
as  he  might  find  he  could  make  of  it,  and  not 
with  any  reference  to  any  usefulness  of  it  for 
other  persons.  To  this  trial  the  defendant  was 
bonnd  to  bring  honesty  of  purpose:  anything 
short  of  that  would  not  determine  his  wishes 
fairly,  but  only  his  wOUfal  caprice  or  his  dis- 
honorable design." 

In  Mackenzie  v.  Minis,  132  Ga.  323,  63 
B.  E.  900,  23  Ia  R.  A.  (N.  8.)  1003,  16  Ann. 
Cas.  723,  the  court  stated  the  rule  to  be: 

"The  promisor,  whose  satisfaction  Is  thus 
made  the  test,  must  act  honestly  and  in  good 
faith.  Hia  dissatisfaction  mast  be  real,  not 
merely  pretended.  Thus,  if  a  suit  of  clothes 
were  agreed  to  be  made  to  the  satisfaction  of 
the  purchaser  at  a  fixed  price,  if  they  were  in 
fact  satisfactory  to  him,  he  could  not  feign  dis- 
satisfaction in  order  to  get  out  of  the  contract, 
merely  because  another  similar  suit  was  offered 
to  him  at  a  less  price.  This  would  not  be  dis- 
satisfaction ;  it  would  be  fraud." 

It  has  been  generally  held  tbat  "to  be  dla- 
satisfled"  Is  a  fact,  and  must  be  a  verity, 
and  not  a  pretext.  It  Is  not,  "I  wlU  not  ac- 
cept Jt,  will  not  have  It,"  but  it  la,  "It  Is 
not  satisfactory,"  or  "I  am  really  and  hon- 
estly dissatisfied  with  it."  Exhaust  Venti- 
lator Co.  V.  C,  M.  A  St.  P.  Hy.,  66  Wis.  226, 
28  N.  W.  843,  57  Am.  Bep.  257;  Pierce  v. 
Cooley,  56  Mich.  552,  23  N.  W.  310;  Southern 
r.  CunnlDgham,  11  Blch  (S.  C.)  633;  Hal- 
lldie  T.  Sntter  St  By.  Co.,  63  Cal.  575;  Dub- 
Insky  V.  Wells  Bros.  Co.,  218  Mass.  232,  105 
N.  E.  10O4;  Hawken  v.  Daly,  85  Conn.  16, 
81  AtL  1053;  Schwartz  v.  Cohn,  129  N.  Y. 
Snpp.  464;  Morgan  v.  Gamble,  230  Pa.  165, 
79  AtL  410 ;  Tobin  v.  Eells,  207  Mass.  304, 
93  N.  E.  596. 

The  case  at  bar  does  not  come  within  any 
well-deflned  exception  to  the  general  rule 
thus  announced.  Indeed,  It  has  been  held  by 
this  court  tbat,  even  in  a  case  where  the 
qnestion  was  to  be  submitted  to  a  third  party, 
Us  conclusion  and  determination  Is  binding 
mly  when  made  in  good  faith. 

In  Empson  Packing  Co.  v.  Clawson,  43 
Colo.  188,  95  Pac.  546,  we  said : 


"In  otiter  words,  the  rule  of  law  is  that,  where 
parties  to  a  contract  designate  a  party  who  is 
authorized  to  determine  questions  relating  to 
its  execution,  and  stipulate  that  his  determina- 
tion shall  be  final  and  conclusive,  both  parties 
are  conclusively  bound  b^  his  determination  of 
those  matters  which  he  u  authorized  to  deter- 
mine, except  in  case  of  fraud,  or  such  gross  mis- 
take upon  his  part  as  would  necessarily  imply 
bad  faith,  or  a  failure  to  exercise  an  honest 
judgment." 

The  judgment  is  affirmed. 

WHITE  and  GARRIGUES,  JJ.,  concur. 


NEW  TOBK  LIFE  INS.  CO.  v.  MacDONALD, 

(No.  8633.) 

(Supreme  Court  of  Colorado.    Oct.  2,  191S.) 

1.  ACCOBD  AND   SATISFACTIOK   <8=>7(1>— LIQUI- 
DATED Deuand— Past  Payment— Bitect. 

Where  a  liquidated  sum  is  due,  the  payment 
of  a  less  sum  in  satisfaction  thereof  is  not 
binding  as  such  for  want  of  consideration,  but 
the  rnle  is  strictly  construed. 

[Ed.  Note. — For  other  eases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  |  46;  Dec.  Dig.  «S9 
7(1):   Payment,  Cent.  Dig.  I  133.] 

2.  Accord  and  Satxbfaotion  €=3l0(l)— "Liq- 
ttidated  Deicand"  —  Past  Payment  —  Ef- 

ITECT. 

The  mere  fact  that  a  sum  is  due  under  an  in- 
surance policy  of  fixed  value  does  not  make  the 
demand  liquidated,  where  the  insurer  claims  a 
set-off  for  sums  doe  from  the  insured  as  its  agent 
and  for  a  loan  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction.  Cent.  Dig.  U  67-72;  Dec  Dig. 
«s»10(l).] 

3.  Aocobd  AifB  SATUSTAcnnoN  «=»11(1)— Com. 

PBOMISX  AND  SKTTLBMKNT  «=»6(2)— UNUQCI- 

DAiEo  Demand— Pajrx  Paxmkht  as  Paxmxrt 

IN  Full. 
Where  there  is  a  bona  fide  dispute  as  to  the 
snm  due  on  an  Insarance  policy,  and  the  insured 
accepts  a  check  for  less  than  the  face  value, 
marked  os  "payment  in  full,"  be  takes  it  on 
such  terms  and  there  is  accord  and  satisfaction, 
the  Condition  of  payment  being  express,  though 
even  an  implied  condition  would  be  sufficient. 

[E}d.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  U  76,  79-82;  Dec.  Dig. 
9=>U(1) :  Conipromise  and  Settlement,  Cent. 
Dig.  Si  36-38;  Dec  Dig.  «8=6(2).] 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  O.  Butler,  Judge. 

Action  by  Malcolm  MacDonald  against  the 
New  Tork  Life  Insurance  Company.  Judg^ 
ment  for  plaintiff  and  defendant  brings  er- 
ror.   Beversed  and  remanded. 

Cbas.  W.  Waterman  and  Caldwell  Martin, 
both  of  Denver  (James  H.  McIntoBh,  of  New 
York  City,  of  counsel),  for  plaintiff  In  error. 
L.  F.  Crawford,  of  Denver,  for  defendant  in 
error. 

TELLER,  J.  The  defendant  in  error  was 
plaintiff  below,'  in  an  action  to  recover  a 
balance  alleged  to  be  due  Mm  from  the  plain- 
tiff in  error  on  one  of  its  policies.  One  of 
the  defenses  was  accord  and  satisfaction. 
The  trial  court  rejected  this  defense  on  the 
ground  that  no  accord  and  satisfaction  was 
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shown,  in  that  there  was  no  consideration 
for  the  alleged  contract,  under  which  the 
plaintiff  was  paid  a  sum  less  than  he  claimed 
to  be  due.  The  correctness  of  this  ruling  is 
the  only  qnestlon  necessary  to  be  determin- 
ed, in  the  view  we  take  of  the  case. 

It  appears  that  the  plaintiff  had  been  an 
agent  of  the  defendant  company,  and  the 
latter  claimed  that  on  the  agency  account 
there  was  due  to  it  the  sum  of  $556.d3.  On 
the  trial,  the  defendant  introduced  in  evi- 
dence the  following  letter: 

"AprU  8,  1913. 

"Mr.  Malcolm  MacDonald,  Leadvllle,  Colo. — 
Hy  Dear  Mr.  MacDonald:  I  am  pleased  to  ad- 
vise you  tbat  the  company  has  acted  upon  the 
Insurance  Commissioner's  instructions,  in  this 
case,  and  you  will  find  inclosed  herewith  our 
check  for  $3,367.05,  which  represents  the  total 
amount  due  you  in  full  settlement  of  the  policy, 
after  making  deductions  as  foUows: 

Dec.,  1912,  premium $  176  95 

Agency  balance  for  credit  of  Colo. 

branch 555  93 

Loan  interest  due 2  07 

Outstanding  policy  loan 898  00 

$1,632  95 

"Trusting  that  this  is  dear  to  you,  and  that 
you  have  now  fully  recovered  from  your  illneaa. 
"Very  truly, 

"Fred  B.  McConnaughy,  Cashier." 

Plaintiff,  by  replication,  admitted  that  the 
check  mentioned  in  said  letter  was  received, 
but  alleged  that  it  was  received  in  part  pay- 
ment only.  The  check  contained  this  state- 
ment on  its  face: 

.  "In  full  settlement  of  all  claims  under  policy 
No.  80002431." 

On  the  back  it  contained  this  receipt,  sign- 
ed by  the  plaintiff: 

"Received  payment  in  full  as  specified  on  r»- 
verse  side." 

The  check  was  paid  in  due  course. 

[1  ]  The  rule  Invoked  by  the  trial  ccmrt,  as 
it  ia  stated  by  counsel,  that  where  a  liquidat- 
ed sum  is  due,  the  payment  of  a  less  sum  in 
satisfaction  thereof  is  not  binding  as  such 
for  want  of  consideration  is  well  established, 
though  often  criticized.  It  is  regarded  with 
so  much  disfavor  as  to  be  confined  strictly 
to  cases  within  it  Railway  Co.  v.  Clark, 
178  T7.  S.  35&-365,  20  Sup.  Ct.  924,  44  L.  Ed. 
1099.  The  rule  is  said  to  be  "technical,  and 
not  very  well  supported  by  reason";  and  it 
is  said,  further,  that  "courts  have  therefore 
departed  from  it  upon  slight  distinctions." 
Kellogg  V.  Richards,  14  Wend.  (N,  X.)  116. 

Was  the  trial  court,  then,  correct  in  its 
rejection  of  this  defense?  This  court  in  a 
series  of  cases  has  held  that  the  acceptance 
of  a  sum  less  than  the  claim,  with  knowl- 
edge that  It  was  intended  as  full  payment, 
is,  in  the  absence,  at  least,  of  some  protest 
or  indication  that  It  was  not  taken  in  satis- 
faction of  the  claim,  a  bar  to  an  action  for 
an  alleged  balance,  when  the  debt  is  un- 
liquidated or  disputed ;  there  being  no  fraud 
or  mistake  in  the  case.  Berdell  v.  Blssell, 
6  Colo.  162;  Guldnger  v.  Rockwell,  14  Colo. 
469,  24  Pac.  556;  Com'rs  of  La  Plata  County 


▼.  Morgan,  28  Colo.  322,  66  Pac.  41;  Harvey 
V.  D.  &  R,  G.  Ry.  Co.,  44  Colo.  258,  99  Pac 
31,  130  Am.  St.  Rep.  120;  Bassick  Co.  r. 
Beardsley,  49  Cola  275,  112  Pac.  770,  S3  L, 
R.  A.  (N,  S.)  852. 

[2]  The  defendant  in  error  contends  that 
the  claim  was '  liquidated,  since  the  policy 
was  for  a  certain  sum,  and  tbat  the  balance 
on  account,  not  being  connected  with  the  pol- 
icy, could  not  be  regarded  as  making  the 
claim  unliquidated.  This  contention  is  clear- 
ly wrong.  The  question  at  issue  was.  How 
much  did  the  defendant  owe  the  plaintiff? 
That  could  be  determined  only  by  deducting 
from  the  amount  due  under  the  policy  what- 
ever sum  the  defendant  was  entitled  to  as  a 
set-off.  Until  the  amount  of  the  set-off  was 
determined  it  was  uncertain  what  the  de- 
fendant's debt  to  plaintiff  was.  That  a  set- 
off or  counterclaim  tVhich  is  uncertain  in 
amount  renders  the  debt  unliquidated, 
though  plaintiff's  claim  is  not  in  dispute,  is 
settled  by  eminent  authorities.  Ostrander  v. 
Scott,  161  IlL  339,  43  N.  E.  1089;  Tanner  v. 
Merrill,  108  Mich.  58,  65  N.  W.  664,  31  L. 
R.  A.  171,  62  Am.  St  Rep.  687;  RaUway  Co. 
y.  Clark,  supra;  Greenlee  v.  Mosnat,  116 
iowa,  635,  00  N.  W.  338;  Pollman  Coal  Co; 
T.  St  Louis,  146  Mo.  661,  47  S.  Wl  563.  .  In 
the  case  first  cited  on  this  itoint. the  Supreme 
Court  of  Illinois  said: 

"It  is  claimed  that  the  account  of  the  plaintiff 
was  liquidated  because  its  items  were  not  disput- 
ed. But  if  there  was  a  controversy  over  a  set- 
off, and  the  balance  due  the  plaintiff  waa  fairly 
in  dispute,  the  claim  could  not  be  treated  as 
liquidated.'' 

In  the  Michigan  case  the  conrt  said: 
••While  the  controversy  was  over  the  offset,  tt 

is  plain  that  the  amount  doe  plaintiff  was  in 

dispute." 

The. other  cases  dted  are  to  the  same  ef- 
fect 

[9]  There  was,  then,  a  dispute  as  to  the 
sum  due  plaintiff;  and,  when  plaintiff  ac- 
cepted the  check,  which  bore  upon  its  face 
the  statement  that  it  was  given  in  full  pay- 
ment of  all  claims  under  the  policy,  and 
signed  a  receipt  on  the  check  which  was  to 
the  same  effect,  he  must  be  held  to  have  tak- 
en it  on  the  terms  under  which  it  was  of- 
fered. If  he  did  not  wish  to  accept  the 
check  on  those  terms,  he  should  have  refused 
it  La  Plata  County  Com'rs  v.  Morgan,  su- 
pra; Hills  V.  Sommer,  53  Hon,  392,  6  N.  X. 
Supp.  460.  The  Supreme  Court  of  the  United 
States  has  said: 

"It  has  been  frequently  ruled  by  this  court  that 
a  receipt  in  full  must  lie  regarded  as  an  acquit- 
tance in  bar  of  any  further  demand,  in  the  ab- 
sence of  any  allegation  and  evidence  that  it  waa 
given  in  ignorance  of  its  pnrport,  or  in  circum- 
stances constituting  duress,  fraud,  or  mistake.'' 
Railway  Co.  v.  Clark,  supra. 

Here  the  condition  upon  which  payment 
was  made  was  express,  though  an  implied 
condition  is  sufficient  38  Cyc.  165.  Under 
the  circumstances  surrounding  the  payment 
it  cannot  be  doubted  tbat  the  defendant  in 
error  itnew  ttiat  tt  was  Intended  as  eettXing 
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the  entire  ccmtroTersy,  and  tb^  taking  of  the 
check  was  an  acceptance  of  the  conditions 
on  which  It  was  offered.  Xhla  constituted  an 
accord  and  satisfaction  under  the  principles 
above  mentioned. 

Xhe  Judgment  la  therefore  reveraed,  and 
the  cause  remanded  tor  farther  proceedings 
In  harmony  with  the  views  above  expressed. 

Judgment  reversed. 

GABBERT,  0.  J.,  and  HIUi,  J,,  concor. 


SNIDER  et  aL  v.  OSTRANDER.    (No.  9024.) 
(Supreme  Court  of  Colorado.     Oct  2,  1916.) 

1.  Appkal  and  Ebbob  «=281(1)— Review— 
Necessitt  or  Moticr  fob  New  TbiaIi. 

Under  Civ.  Proc.  1908,  i  237,  relatins  to 
motions  for  new  trials,  the  time  of  filing  and  the 
extension  of  time  therefor,  and  rule  No.  19,  of 
Practice  and  Procedure  m  CivU  Causes  (148 
Pac.  zvili),  adopted  bv  the  Supreme  Court  and 
effective  September  14,  1914,  the  filing  of  a 
motion  for  new  trial  within  the  time  and  man- 
ner prescribed  therefor  is  a  condition  precedent 
to  have  the  judgment  in  question  reviewed  by 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  1660-1661,  «281;  Dec. 
Dig.  «=>281(1).] 

2.  Appeai.  and  Ebbob  «=>356— Wbit  of  Eb- 

BOB— Time— Rule  of  CouBt. 
Tinder  rule  No.  14  of  rules  of  Practice  and 
Procedure  in  Civil  Causes  (148  Pac.  xviii), 
adopted  by  the  Supreme  Court  effective  Sep- 
tember 14,  1914,  a  writ  of  error  will  be  dis- 
missed where  the  plaintiff  in  error  fails  to  insti- 
tute proceedings  &  the  Supreme  Court  to  have 
the  cause  reviewed  on  error  until  after  the  ex- 
piration of  the  time  limited  therefor. 

{Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  {{  1926,  1927 ;  Dec.  Dig.  «S=» 
356.] 

Bn  Banc,  Error  to  District  Conrt,  Onmd 
County;   H.  C.  Class,  Judge. 

Action  by  Joseidi  N.  Ostrander  against 
Ida  M.  Snider  and  others.  Decree  for  plain- 
tiff allowing  defendants  ten  days  In  which 
to  file  a  motion  for  a  new  trial,  and  from 
the  overruling  of  a  motion  for  new  trial,  de- 
fendants bring  etror.  Writ  of  error  dla- 
mlsaed. 

George  B.  Campbell,  of  Denver,  for  plain- 
tiffs In  error.  Howard  &  McCrlllis,  of  Den- 
ver, for  defendant  In  error. 

WHITE,  J.  The  decree  Involved  herein 
was  entered  in  the  trial  court  on  July  16, 
1915,  and  ten  days  allowed  defendants  there- 
in, who  are  plaintiffs  In  error  here,  in  which 
to  file  a  motion  for  a  new  trial.  No  motion 
was  filed  within  the  time  designated,  but  on 
August  5th  thereafter,  without  i>ermi88lon  of 
the  court  first  had  and  obtained,  a  motion  to 
modify  the  decree  was  filed,  and  subsequent- 
ly, on  September  25th,  overruled,  and,  over 


the  objection  of  plaintiff,  the  defendants 
therein  were  given  an  additional  ten  days 
In  which  to  file  their  motion  for  a  new  trial. 
No  action  was  taken  In  the  premises,  how- 
ever, until  October  11,  191S,  when,  without 
permission  of  the  conrt,  a  motion  for  a  new 
trial  was  filed.  This  being  overruled,  the 
cause  was  lodged  here  and  writ  of  error  Is- 
sued August  2, 1916. 

[1]  The  defendant  in  error  has  interposed 
a  motion  to  dismiss  the  writ  of  error,  and. 
contends  that  the  decree  or  Judgment  of  the 
trial  court  Is  not  subject  to  review  in  this 
court,  because  no  motion  for  a  new  trial  was 
filed  within  the  time  and  manner  prescribed 
by  the  Code  of  Civil  Procedure,  or  within  tha 
time  allowed  by  the  trial  court  for  thdt  pur- 
pose, and  that  the  decree  Is  not  subject  to  re- 
view, because  the  writ  of  error  was  not  sued 
out  within  one  year  from  the  rendition  thereof. 
The  filing  of  a  motion  for  a  new  trial,  within 
the  time  and  manner  prescribed  by  the  Code 
of  Civil  Procedure,  was  a  condition  precedent 
to  have  the  Judgment  In  question  reviewed 
by  this  court.  Section  237,  Code  of  Civil 
Procedure  1908;  No.  19  (148  Pac.  xvlil).  Rules 
of  Practice  and  Procedure  In  Civil  Causes, 
adopted  by  this  court  and  effective  Septem- 
ber 14,  1914. 

[2]  Apart  from  this,  the  plaintiffs  in  er^ 
ror  failed  to  Institute  proceedings  In  this 
court  to  have  their  cause  reviewed  on  error 
until  after  the  expiration  of  the  time  provid- 
ed and  limited  for  that  purpose.  No.  14, 
Rules  of  Practice  and  Procedure  in  Civil 
Causes. 

The  writ  of  error  is  therefore  dismissed. 

GABBERT,  0.  3.,  and  BAILEY,  J„  not 
participating. 


QUINTANILLA    v.    QDINTANIIiA. 

(No.  8993.) 

(Supreme  &>urt  of  Colorado.     Oct  2,   1916.) 

En  Banc.  Error  to  District  Court  Laa  Ani- 
mas Connty;    A.  Watson  McHecdrie,  Judge. 

Action  between  Befugita  Quintanilla  and 
Juan  C.  Quintanilla.  Judgment  for  Juan  C. 
Quintanilla,  and  Refogita  Quintanilla  brings 
error.    Writ  of  error  dismissed, 

T.  McChesney,  of  Trinidad,  for  plaintiff  in 
error.  J.  C.  Bell,  of  Trmidad,  for  defendant 
in  error. 

WHITE,  J.  In  an  substantial  respects  the 
same  questions  are  involved  herein  that  have 
just  been  determined  at  this  term  in  cause  No. 
9024,  Snider  et  al.  v.  Ostrander,  160  Pac.  195. 
The  plaintiff  in  error  in  the  instant  case  has 
made  like  default  to  that  of  the  plaintiff  in 
error  there. 

The  writ  of  error  is  therefore  dismissed. 

GABBERT.  O.  J.,  and  BAILET,  J.,  not  par- 
ticipating. 
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PAYNE  T.  WnXJAMB.    (N«.  8847.) 
(Sapreme  Court  at  Colivado.    Oct.  2.  191S.) 

1.  GivTB  ^947C1)  —  KvmmCB  —  Buhum  or 
Pboof. 

In  a  action  to  rwofw  moatf  aOeced  to 
hav«  been  loaned  bjr  ^intUF  to  defendant  under 
an  oral  contract,  to  be  oaed  in  purchmring  real 
property  and  claimed  by  defendant  to  have  been 
a  gift,  the  burden  was  on  plaintiff  to  prore  by  a 
preponderance  of  testimony  an  ailesed  oral 
promiae  and  agracment  to  repay,  aa  the  role  pnt- 
tinc  the  burden  on  defendant  to  establish  all  es- 
sentials to  the  Talidity  of  an  alleged  gift  relates 
to  specific  property. 

nSd.  Not*:— For  other  caaes,  aee  Oitta,  Cent. 
Dig.  U  81-83;  Dec  Dig.  «s>47a).] 

2.  Gma  «=345— Plkadibo— OKinBAi,  Dekixl 

— IsaiTEB. 

In  an  action  to  recoTer  money  alleged  to 
have  been  loaned  by  plaintiff  to  defendant,  to  be 
nsed  in  purchasing  real  property,  where  defend- 
ant admitted  ownership  of  the  property,  bat 
S leaded  general  denial  to  erery  other  allegation, 
efendant  could  introduce  evidence  of  the  precise 
terma  of  the  transaction  to  show  tliat  plaintiS 
advanced  the  money  as  a  gift,  and  that  there  was 
no  promise  to  repay. 

[Ed.  Kote.— For  other  cases,  see  Gifts,  Gent. 
Dig.  S  80;  Dec  Dig.  ^946.] 

Error  to  District  Court,  Denrer  Connty; 
idtai  W.  Sheafor,  Judge. 

Action  by  E.  D.  Payne  against  Fanny  Ll 
WUllama.  Judgment  for  defendnnt,  and 
plaintiff  brings  error.    Affirmed. 

Zimmerhackel  ft  Avery,  of  Denver,  for 
plaintiff  In  error.  Frazer  Arnold  and  John 
A.  Ewing,  both  of  Denver,  for  defendant  In 
error. 

SCOTT,  J.  Tbl0  la  an  action  for  debt  upon 
an  alleged  verbal  contract  for  moneys  ad- 
vanced by  the  plaintiff  in  error,  plaintiff  be- 
low, to  defendant  in  error,  defendant  below, 
used  in  partial  payment  for  a  residence  prop- 
erty in  the  city  of  Denver,  now  owned  by  de- 
fendant. 

The  substance  of  tbe  complaint  Is:  That 
the  plaintiff  on  the  2l8t  day  of  June,  1910, 
entered  into  a  contract  to  purchase  from  the 
owner  the  premises  Involved,  for  the  stun  of 
$3,3SO,  in  payments  as  follows:  |600  upon 
the  execution  of  the  contract ;  (500  on  or  be- 
fore September  21,  1910;  $750  on  or  before 
Jnly  21, 1011 ;  and  the  remainder  to  be  paid 
by  the  assumption  of  a  mortgage  in  the  sum 
of  fl.SOO.  That  the  plaintiff  paid  the  sum 
of  $600  at  the  time  of  the  execution  of  the 
contract  and  the  sum  of  $500  on  the  21st  day 
of  September,  1910,  as  agreed.  That  there- 
after and  on  the  9th  day  of  November,  1910, 
the  plaintiff  and  defendant  entered  into  a 
contract  whereby  the  plaintiff  agreed  to  and 
did  transfer  his  Interest  in  said  premises, 
to  the  defendant,  and  whereby  the  defendant 
agreed  in  consideration  thereof  to  pay  the 
plaintiff  a  sum  equal  to  the  amount  there> 
tofore  paid  by  Mm  on  account  of  said  pur- 
chase price,  and  further  agreed  to  pay  the 
remainder  of  the  purchase  price  of  said  prem- 
ises as  provided  In  his  Haid  original  contract 


wtth  the  ownv,  and  that  flie  defendant  fbr- 
flier  agreed  that  in  the  event  that  she  should 
fall  to  so  pay  such  balance,  and  the  plain- 
tiff theKby  be  compelled  to  pay  the  same, 
the  defendant  wonld  repay  to  the  plaintiff  the 
SBffls  which  the  plaintiff  ahotdd  ao  pay,  and 
that  defendant  fnrther  agreed  to  repay  to 
the  plaintiff  any  amns  which  he  might  be 
compelled  to  pay  as  interest  on  the  $1,500 
mortgage  debt  That  on  May  B,  1911,  at  the 
request  of  the  defendant  and  In  order  to  pre- 
vent a  forfdtnre  of  the  original  contract,  the 
plaintiff  paid  $450  on  account  of  the  pnr- 
diaae  price  of  said  property,  and  on  0» 
same  day  paid  $45  as  interest  on  the  $1,500 
due  imder  the  mortgage,  niat  on  August 
5,  1911,  the  said  property,  pursuant  to  the 
said  contract  of  purchase  and  tbe  payments 
made  thereunder,  was  conveyed  to  the  de- 
fendant, who  ever  since  lias  been  and  is  now 
the  owner  thereolL  13iat  tbe  defendant  has 
not  repaid  to  the  plaintiff  any  «f  the  sama 
so  paid  by  him, 

The  prayer  was  tot  Judgmoit  for  $1,650.70^ 
and  for  a  vendor's  lien  to  secure  the  pay> 
ment  tliere<^ 

The  answer  admits  that  the  defendant  is 
the  ovmer  of  the  property,  and  pleads  a 
general  denial  to  every  other  allegation  in 
the  complaint  The  cause  was  tried  to  court 
and  Jury,  and  verdict  and  Jndgmoit  teodercd 
in  favor  of  defendant 

The  contention  of  the  defendant  was  that 
tbe  moneys  advanced  by  the  plaintiff,  and 
all  tliat  he  did  in  the  lyemtaes,  was  aa  a 
gift  to  her,  and  that  at  no  time  was  there 
any  agreement  upon  her  part  or  of  any  other 
person  to  repay  to  the  plaintiff  the  sums 
of  money  so  advanced,  or  any  part  of  them. 

The  assignments  '  of  error  are:  (1)  Hiat 
the  court  erred  In  permitting  the  defendant 
under  her  general  denial,  to  show  that  the 
payments  made  by  the  plaintiff  were  by  way 
of  gift ;  (2)  that  the  court  erred  in  refnslng 
an  instruction  to  the  Jury  to  tiie  Effect  that 
the  burden  was  upon  tiie  defendant  to  estab- 
lish by  a  preponderance  of  the  evidence  tliat 
the  moneys  advanced  by  the  plaintiff  wa»  a 
Sift 

The  undiq>uted  facts  are,  in  substance,  that 
at  the  time  of  the  contract  between  plaintiff 
and  the  owner,  the  plaintiff,  and  for  a  long 
time  thereafter,  was  a  roomer  at  the  resi- 
dence of  tl>e  defendant  and  her  husband.  Tbe 
family  consisted  of  the  defendant  her  hus- 
band, a  daughter  of  marriageable  age,  and 
another  child.  Tbe  plaintiff  was  very  friend- 
ly with  defendant  and  her  husband;  bad 
proposed  marriage  to  tbe  daughter.  This 
proposal  was  not  accepted,  but  plaintiff  ap- 
pears to  have  continued  bis  suit  for  tbe  hand 
of  the  daughter  in  marriage.  The  WilUnms 
family  were  poor,  wltbout  a  home  of  their 
own,  the  husband  earning  $00  per  month, 
and  the  daughter  working  as  a  stenographer, 
employed  by  the  plaintiff  at  the  time  of  the 
contract  by  plaintiff  to  purchase.    The  plain- 


4;^For  other  cmcs  see  lama  topic  and  KBY-NUUBER  In  all  Key-Numbered  Digeata  aad-Indexas    ■ 
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tiff  proposed  the  purchase  of  a  dwelling  for 
use  of  defendant  and  her  family.  He  in 
company  with  defendant  and  her  husband 
Inspected  two  properties,  and  afterward  the 
one  InTOlved,  which  seemed  to  be  satisfac- 
tory to  all.  The  defendant  and  her  family 
moved  In  this  property  and  the  plaintiff 
moved  with  them,  still  retaining  a  room. 

Prior  to  August  25,  1910,  the  plaintiff  exe- 
cuted what  is  termed  an  informal  agreement 
by  which  he  purported  to  transfer  his  in- 
terest in  the  contract  to  the  daughter. 

The  plaintiff  was  unable  to  meet  the  final 
payment  of  $750,  and  thereafter,  by  the  ap- 
parent consent  of  all  parties,  the  old  contract 
between  plaintiff  and  the  owner  was  canceled, 
and  an  agreement  between  the  owner  of  the 
premises  and  the  defendant  entered  into, 
whereby  the  defendant  agreed  to  pay  the  sum 
of  $850  in  monthly  payments  of  |25;  the 
additional  $100  being  in  consideration  of  a 
walTer  of  forfeiture  of  the  old  agreement 
The  defendant  made  such  payments  for  sev- 
eral months,  and  on  May  5,  1911,  the  plain- 
tiff paid  the  owner  of  the  property  the  sum 
of  $450,  to  be  applied  on  the  contract  of  de- 
fendant. This  left  a  balance  due  of  $100, 
which  defendant  finally  paid  on  August  6, 
1911,  and  received  a  deed  for  the  premises. 

Under  what  appears  very  complete  and 
proper  instructions  by  the  court  the  Jury 
found  the  issues  of  fact  to  be  with  the  de- 
fendant The  contention  then  is  that  while 
the  evidence  upon  the  part  of  the  defendant 
was  admissible  in  a  case  properly  pleaded, 
yet  it  was  error  to  admit  It  under  a  general 
denial. 

The  complaint  alleged  the  advance  of  mon- 
eys by  the  plaintiff  under  a  parol  agreement 
by  the  defendant  to  repay.  The  advance  of 
the  moneys  is  admitted,  but  before  recovery 
can  be  had,  the  plaintiff  must  establish  a 
promise  or  agreement  either  express  or  im- 
plied to  repay,  which  was  denied. 

To  what  extent  may  the  defendant  produce 
evidence  in  opposition  to  the  testimony  of 
the  plaintiff  to  the  effect  that  there  was  such 
agreement  to  repay,  under  the  plea  of  gen- 
eral denial,  In  this  case.  Counsel  contends 
that  the  same  rule  applies  here  as  in  case  of 
the  plea  of  payment  We  cannot  agree  to 
this,  for  in  such  a  case  the  plea  of  payment 
admits  the  contract  to  pay  and  pleads  a  per- 
formance. 

Here  the  contract  or  promise  Itself  is  de- 
nied. May  the  defendant  show  by  what  she 
contends  were  the  precise  terms  of  the  trans- 
action, that  there  was  no  promise  to  repay? 
That  is,  will  she  be  permitted  to  show  that 
by  the  language,  facts,  and  conduct  of  the 
parties,  that  the  money  was  advanced  as  a 
g^t,  a  donation,  and  not  with  a  promise  or 
agreement  either  express  or  implied  to  re- 
pay? The  terms  "to  give"  or  "to  donate"  are 
the  precise  antithesis  of  the  term  "to  loan," 
which  latter  Implies  a  promise  to  rq)ay  or 
return.  To  establish  that  the  money  was  a 
gift  is  to  disprove  that  it  was  a  loan. 


[1,2]  It  was  the  burden  of  the  plaintiff  to 
prove  by  a  preponderance  of  the  testimony 
tlie  alleged  parol  promise  and  agreement  to 
repay,  and  it  would  seem  to  be  the  province 
of  the  Jury  to  conalder  and  weigh  all  the 
words,  acts,  and  conduct  of  the  parties,  in 
order  to  determine  whether  or  not  these  con- 
stituted an  agreement  to  repay.  The  general 
rule  in  this  respect  la  stated  in  Bliss  on 
Code  Pleading  (3d  Bd.)  327,  to  be: 

"Evidence  of  facts  which  admit  the  act  charg- 
ed but  which  avoid  its  force  or  effect  or  which  ' 
discharge  the  obligation,  is  inadmissible;  but,  on 
the  other  hand,  facts  may  be  proved,  although 
apparently  new  matter,  which,  instead  of  con- 
fessing or  avoiding,  tend  to  disprove  those  al- 
leged by  the  complaint.  Such  facts  support  the 
denial.  The  plaintiff's  allegations  cannot  be  true 
because  of  certain  other  facts  which  are  incon- 
sistent with  them.  •  •  •  Under  a  general  de- 
nial the  defendant  may  Introduce  any  evidence 
that  goes  to  controvert,  widiout  admitting  them, 
the  facts  which  the  plaintiff  is  bound  to  estab- 
lish in  order  to  sustain  his  action." 

See,  also,  Sylvls  v.  Sylvls,  11  Colo.  819,  17 
Pac.  912. 

Counsel  contend  that  the  burden  of  proof  la 
on  one  claiming  to  be  the  donee  of  property 
to  establish  all  facts  essential  to  the  validity 
of  such  gift.  This  must  be  conceded,  but  cas- 
es of  this  sort  relate  to  title  or  an  interest 
therein  to  spedflc  property.  But  the  rule  to 
be  applied  to  the  present  case  is  a  very  dif- 
ferent one  In  principle. 

The  question  here  is  not  one  of  title  or  in- 
terest in  property.  It  is  simply  a  question 
of  whether  or  not  the  plaintiff  loaned  or  do- 
nated certain  sums  of  money  to  the  defend- 
ant, and  the  plaintiff  must  sustain  the  issue 
he  has  raised. 

A  very  similar  case  to  the  present  was  Jen- 
nlng  y.  Rohde,  99  Minn.  835,  109  N.  W.  597, 
la  which  the  rule  Is  very  clearly  stated,  sup- 
ported by  authority.   The  court  there  said: 

"The  action  was  commenced  to  recover  the 
sums  of  $200  and  $1,2S5,  respectively,  alleged  to 
have  been  loaned  to  respondents  by  appellant 
The  RnRwer  is  a  general  denial.  At  the  trial  re- 
spondents admitted  having  received  the  money, 
but  contended  it  was  a  gift  A  verdict  was  re- 
turned  for  respondents.  *  *  •  Appellant  ob- 
jected to  the  introduction  of  any  evidence  to 
prove  a  gift,  on  the  ground  that  it  was  inad- 
missible under  the  pleadings.  It  is  unnecessary 
to  plead  facts  which  directly  contradict  the  al- 
legations and  proofs  of  the  opposite  party. 
There  was  no  confession  and  avoidance  in  the 
defense  that  the  money  was  paid  as  a  gift  and 
not  as  a  loan.  Hanson  v.  D.  I.  M.  Co.,  87  Minn. 
505,  92  N.  W.  447;  Loftus-Hnbbard  Co.  v. 
Smith-Alvord  Co.,  90  Minn.  418,  97  N.  W.  125." 

Under  a  general  or  specific  denial  of  any 
part  of  the  complaint  which  the  plaintiff  la 
required  to  prove  to  maintain  his  action,  the 
defendant,  upon  principle  and  authority,  is  at 
aU  times  at  liberty  to  prove  anything  tend- 
ing to  show  the  plaintiff's  allegation  Is  un- 
true. Wheeler  v.  Billings,  38  N.  T.  268; 
Greenfield  v.  Massachusetts  Mut  life  Ins. 
Co.,  47  N.  Y.  480;  Paris  v.  Strong,  61  Ind. 
389;  Morgan  v.  Wattles,  69  Ind.  260;  Me- 
Wllliams  V.  Bannister,  40  Wis.  489 ;  Scott  v. 
Morse,  54  Iowa,  732,  6  N.  W.  68,  7  K  W.  15; 
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Adams  Express  Ca  ▼.  Darnell,  31  Ind.  20, 
99  Am.  Dec  582. 

What  has  been  said  disposes  of  both  as- 
signments of  error. 

The  Judgment  Is  affirmed. 

WHITE  and  GARRIGUES,  JJ.,  ooncor. 


HALL  LITHOGRAPHING  CO.  ▼.  CRIST 

etal.    (No.  20183.) 
(Supreme  Ck>ttrt  of  Kansas.     Oct  7,  19160 

(SyUahiis  by  the  Court.) 

PaBTNERSHIP  <g=»41— ExiSTKNCi:  of  REI,ATI01f 

—  Liabilities  to  Thibd  Pebsonb  —  Pbo- 

uotbrs  of  cobpobation. 
All  who  participate  in  a  project  to  found  a 
corporatioQ  are  liable  as  partners  for  the  debts 
thereby  incurred  when  the  project  is  abandoned 
before  completion,  following  Walton  v.  Oliver,  49 
Kan.  107,  30  Pac.  172,  ^  Am.  St.  Rep.  355; 
Bank  v.  Sheldon,  86  Kan.  460.  121  Pac.  340. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  Sg  56,  58,  59,  74;   Dec.  Dig.  <8=»41.] 

Appeal  from  District  (3onrt,  Finney  County. 

Action  by  the  Hall  Lithographing  Com- 
pany against  J.  E.  Crist  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded  for  new  triaL 

McClintock,  Quant  &  Kniutboff,  of  Topeka, 
tor  appellant  H.  O.  Trinkle,  of  Garden  City, 
for  appellees. 

DAWSON,  J.  The  plaintiff  sued  the  de- 
fendants for  the  value  of  certain  stationery 
and  supplies  for  a  bank  which  they  had  un- 
dertaken to  establish  at  McCue,  In  Finney 
county,  but  which  project  was  abandoned  be- 
fore Its  completion. 

On  March,  10,  1910,  certain  of  the  de- 
fendants and  others  met  at  the  town  of 
Friend  and  determined  to  start  a  bank  at 
McCne.  To  that  end,  stock  subscriptions 
were  made,  and  an  application  for  a  bank 
charter  was  executed,  naming  five  of  their 
number  as  the  proposed  Incorporators,  and 
these  five  persons  signed  and  acknowledged 
the  application.  A  charter  for  the  new  bank 
was  prepared  some  time  later,  naming  five  of 
the  defendants  as  directors  for  the  first  year 
and  giving  a  list  of  the  stockholders  and 
the  number  of  their  shares  of  stock.  This 
charter  was  signed  and  acknowledged  on 
May  20, 1910,  by  five  of  the  defendants.  John 
R.  Gunn  was  one  of  the  promoters  of  the 
proposed  corporation,  and  be  was  one  of  the 
signers  of  both  the  application  and  the  char- 
ter and  designated  in  the  charter  as  one  of 
the  directors.  He  also  paid  to  the  secretary 
of  state  the  charter  fee  of  $39.50  on  behalf  of 
the  contemplated  coi-poratlon. 

The  subsequent  facts  are  in  dispute,  but  it 
appears  tolerably  clear  that  the  leadership 
in  the  entire  matter  was  assumed  by  Gunn 
in  the  expectation  that  he  would  be  the  cash- 
ier of  the  new  bank.  He  negotiated  for  a 
site  for  the  new  bank,  set  about  the  erec- 


tion of  a  bank  building,  and  ordered  furni- 
ture and  equipment  for  the  bank,  including 
the  bill  of  stationery  which  is  the  subject 
of  this  action.  Some  of  the  subscribers  paid 
a  portion  of  their  stock  subscriptions  to  Gunn, 
but  the  capital  subscribed  was  never  paid, 
the  bank  commissioner  nerer  checked  in  nor 
certified  the  new  bank,  nor  did  it  ever  open 
its  doors  for  the  transaction  of  banking  busi- 
ness. The  whole  project  was  abandoned. 
Some  of  the  defendants  informally  agreed 
among  themselves  that  one  of  their  number 
who  had  the  most  money  Invested  in  the 
project  should  take  over  the  bank  build- 
Ing  and  pay  the  debts,  or  some  of  the  debts, 
pertaining  to  the  abandoned  undertaking. 

The  plaintiff  grounds  its  action  against  the 
defendants  on  the  familiar  principle  of  law 
that  all  who  participate  in  the  preliminary 
transactions  of  a  proposed  corporation  which 
is  abandoned  before  its  completion  are  lia- 
ble as  partners  for  the  debts  incurred  in  the 
abortive  enterprise. 

Defendants'  answers  were  mere  general 
denials,  but  their  chief  defense  was  that 
John  R.  Gunn  contracted  this  debt  without 
authority  from  his  associates  In  their  project 
to  Incorporate  and  establish  the  bank,  and 
that  it  was  his  individual  obligation,  not 
theirs  nor  the  bank's. 

The  general  verdict  was  for  the  defendants. 
Plaintiff  appeals,  and  the  gist  of  its  assign- 
ment of  errors  is  the  net  result — that  the 
defendants,  having  the  liability  of  partners 
In  this  proposed  corporation,  are  permitted 
to  escape  their  responsibilities,  ^e  case 
was  tried  on  the  defendants'  theory  that 
unless  authority  was  granted  by  them  to 
Gunn  to  contract  this  debt  on  behalf  of  the 
proposed  corporation  they  were  not  liable. 

The  true  rule  is  founded  on  a  very  simple 
philosophy.   A  number  of  persons  may  under- 
take to  accomplish  a  certain  enterprise,  be 
that  to  build  a  house,  to  run  a  store,  or  to 
found  a  banking  corporation.     In  any  sucb 
enterprise  they  are  partners.    As  such  they 
have  all  the  responsibilities  of  partners  so 
far  as  tlieir  dealings  with  third  parties  are 
concerned.    If  they  offend  against  each  other, 
they  have  their  several  legal  remedies.     But: 
in  their  dealings  with  others  in  furtherance 
of  their  common  purpose  each  partner  may  ' 
bind  the  partnership.    John  R.  Gunn.  a  i>art- 
ner  in  their  enterprise  to  found  a  bank,  con- 
tracted this  debt  in  the  proposed  bank's  be- 
half and  consequently  in  defendants'  behalf. 
The  stationery  and  supplies  were  necessai-y 
and  pertinent  to  the  proposed  corporate  busi- 
ness and  In  furtherance  of  their  common  pur- 
pose.   They  are  therefore  liable  to  the  plalxi- 
tifl.    Walton  V.  Oliver,  49  Kan.  lOT,  30  Pao. 
172,  33  Am.  St  Rep.  355;   Bank  v.  Sheldon, 
86  Kan.  460,  121  Pac:  340;  Bank  v.  Sheldon 
06  Kan.  402, 152  Pac.  765. 

Are  all  the  defendants  liable?    That  w^ 
cannot  determine  from  the  record.     Those 
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who  in  any  manner  partldpated  In  the  com- 
mon enterprise  to  found  and  establish  the 
bank  are  liable;  and  to  ascertain  that  fact 
the  Judgment  of  the  district  court  must 
be  reTersed,  and  the  cause  remanded  for  a 
new  trial.    All  the  Justices  ooncarrins. 


SIMMONS  T.  SHAFER  et  aL    (No.  20187.) 
(Supreme  Court  of  Eaiisas.    Oct  7,  1910.) 

fByUabut  by  (A«  OowrU) 

OAKOKIXATION    OT   IltgrBTTKENTB   «s>6,    67  — 

Gsounns— Failubs  or  CoNsiDEKATioir. 
Where  a  deed  to  land  was  made  for  an  ex- 
pressed moDey  consideration,  but  the  real  con- 
sideration was  an  agreement  by  the  grantee  to 
provide  for  the  care  and  maintenance  of  the 
grantor,  who  was  about  70  years  of  age,  during 
the  remainder  of  his  life,  and  where  such  care 
and  maintenance  were  provided  by  the  grantee 
for  a  number  of  years  and  until  he  died,  and 
where  after  the  death  of  the  grantee  his  widow 
and  the  grantor  were  unable  to  live  harmonious- 
ly together,  whereupon  she  declined  to  stay  lon- 
ger in  the  home  with  him,  but  did  offer  to  pay 
for  his  care  and  maintenance  furnished  by  oth- 
ers, it  is  held,  in  an  action  brought  by  the  gran- 
tor to  cancel  the  deed,  that  although  there  is 
power  In  the  court  to  cancel  a  conveyance  for 
a  substantial  breach  of  an  agreement  to  support 
the  grantor  where  that  is  the  most  effective  rem- 
edy, a  partial  noncompliance  with  the  agreement 
does  not  necessarily  require  a  cancellation  of  the 
deed,  and  h^d,  further,  that  the  judgment  herein 
which  made  the  future  care  and  support  of  the 
grantor  a  charge  upon  the  land  is  an  appropri- 
ate remedy,  and  not  inequitable. 

[EM.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  U  4,  114-118;  Dec. 
Dig.  €=»6,  57.] 

Appeal  from  District  Conrt,  Neosho  County. 

Action  by  J.  O.  Simmons,  revived  In  the 
name  of  W.  J.  Metcalf ,  as  administrator  with 
the  will  annexed,  etc.,  against  Effle  Shafer 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

Cllne  &  Stratton,  of  Erie,  for  appellant. 
Smith  &  Brobst,  of  Chanute,  for  appellees. 

JOHNSTON,  O.  J.  J.  O.  Simmons  com- 
menced this  action  against  Effle  Shafer  and 
Ivan  Shafer,  her  son,  to  cancel  a  deed  execut- 
ed by  the  plaintiff  to  J.  W.  Shafer,  husband 
of  the  defendant,  for  the  expressed  considera- 
tion of  $1,000,  and  to  have  his  title  quletea 
in  the  land  included  in  the  deed. 

The  plaintiff,  who  was  about  70  years  old, 
feeble  and  unable  to  properly  take  care  of 
himself  or  his  farm,  entered  into  an  oral 
agreement  with  J.  W.  Shafer,  a  grandson 
who  had  been  living  with  the  plaintiff,  where- 
in he  was  to  lire  with  the  plaintiff  on  the 
farm,  care  for  and  support  him  during  his 
life,  and  in  return  he  was  to  gire  Shafer  an 
undivided  one-half  interest  in  the  land.  At 
that  time  a  deed  was  executed  conveying  to 
Shafer  the  half  interest  In  fee,  subject  to 
a  mortgage  of  $650,  half  of  which  the  grantee 
assumed  and  agreed  to  pay,  and  the  deed 
was  recorded.    The  remaining  half  interest 


was  conveyed  to  Loyd  Shafer,  another  grand- 
son. After  receiving  their  deeds  the  two 
Shafers  placed  an  additional  incumbrance 
of  $2,000  upon  the  land.  The  plaintiff  Uved 
with  and  was  taken  care  of  by  J.  W.  Shafer 
until  the  latter's  death.  Shafer,  having  mar- 
ried in  the  meantime,  left  surviving  him  his 
wife  and  child,  the  defendants  herein,  and 
the  plaintiff  continued  to  lire  with  them 
alH>ut  three  months,  after  which  the  defend- 
ants went  elsewhere  to  live,  being  luable 
to  live  in  friendly  relations  with  the  plaintiff. 
He  brought  this  action  claiming  that  the  de- 
fendant had  failed  to  fulfill  the  agreement  to 
support  and  take  care  of  him,  which  was 
the  sole  consideration  for  the  deed.  The 
trial  court  decided  that  the  defendant  had 
not  compUed  with  the  contract,  but  held  that, 
as  there  had  been  a  partial  perform^moe  of 
the  consideration,  the  deed  should  not  be 
canceled.  The  court  decreed^  however,  that 
tbe  plaintiff  should  have  all  the  rents  and 
profits  from  the  land  for  the  rest  of  his  life, 
provided  that  be  should  pay  the  taxes  and 
the  interest  on  the  mortgage  debt  against  the 
land;  and  it  was  further  decreed  that  tbe  de> 
fendants  shinild  renew  the  mortgage  from 
time  to  time  during  tbs  life  of  the  plain- 
tiff for  an  amount  and  at  a  rate  of  Interest 
not  greater  than  those  of  the  present  mort- 
gage debt.  While  the  appeal  was  pending 
the  plaintiff  died,  and  the  administrator  of 
his  estate  was  substituted. 

The  plaintiff  contends  that,  the  trial  court 
having  found  noncompliance  vrlth  the  terms 
of  the  contract  which  formed  the  considera- 
tion for  the  transfer  of  the  title.  It  neces- 
sarily follows  that  the  deed  should  have  been 
canceled,  and  that  the  Judgment  rendered  Is 
outside  of  the  fssnes  and  unauthorized.  The 
deed  purported  to  convey  an  absolute  title. 
There  was  delivery,  and  every  step  necessary 
to  a  transfer  of  the  legal  title  was  taken. 
The  actual  conslderaticm  was  the  agreement 
of  the  grantee  to  provide  future  care  and 
support  for  the  plaintiff.  It  appears  that 
these  conditions  were  faithfully  carried  out 
for  a  period  of  about  five  years  and  as  long 
as  the  grantee  lived.  During  this  period  im- 
provements were  made  upon  the  land,  and 
the  incumbrance  was  enlarged  by  the  grantee 
and  his  brother,  to  whom  the  other  half  of 
the  land  had  been  conveyed.  No  claim  was 
made  that  there  was  any  misrepresentation 
or  fraud  in  the  making  of  the  contract  which 
resulted  in  the  transfer  of  the  title  to  J.  W. 
Shafer.  There  was  no  failure  to  observe  its 
terms  by  either  party  to  the  contract,  nor 
were  there  any  grounds  for  canceling  the 
deed  during  the  life  time  of  the  grantee.  The 
plaintiff  and  the  widow  were  unable  to  live 
together  harmoniously.  Each  complained 
that  the  other  was  inconsiderate  and  quarrel- 
some which  made  life  together  unbearable, 
and  it  appears  that  each  had  some  grounds 
for  complaint.     The  testimony  is  that  the 
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widow  left  the  plaintlfl  In  possession  of  the 
house  on  the  farm,  and  at  the  time  of  leav- 
ing made  some  effort  to  have  a  renter  and  an- 
other care  ft>r  the  plaintiff.  For  a  few 
months  the  plaintiff  lived  there  with  the  son 
Loyd,  who  had  been  given  the  other  half  in- 
terest in  the  farm,  and  afterwards  he  oc- 
cupied one  part  of  the  house  and  the  tenants 
the  other  part  There  is  testimony  that  the 
defendant  stated  she  would  pay  for  his  care 
and  maintenance,  and  that  she  also  told 
him  to  go  to  a  store  and  get  anything  that 
he  wanted  and  she  would  pay  for  It  She 
left  considerable  fruit  and  some  groceries  in 
the  house  at  the  time  she  left  the  farm,  but 
it  appears  that  no  other  contribution  was 
made  by  her  towards  his  maintenance  daring 
the  short  period  (about  three  months)  be- 
tween the  time  she  left  the  farm  and  the 
commencement  of  this  action.  There  was 
therefore  partial  noncompliance  with  the 
terms  of  the  contract  which  formed  the  con- 
sideration for  the  deed;  but  a  partial  failure 
of  consideration  does  not  necessarily  work 
a  forfeiture  or  require  the  cancellation  of 
the  deed.  Holland  v.  Holland,  97  Kan.  169, 
155  Pac.  5;  McCardle  v.  Kennedy  et  aL,  92 
Oa.  198,  17  S.  E.  1001,  44  Am.  St  Bep.  85 ; 
Russell  V.  Bobbins,  247  III.  010,  93  N.  B.  324, 
139  Am.  St  Rep.  342 ;  Dlzon  t.  Milling,  102 
Miss.  449,  59  South.  804,  43  L.  B.  A.  (N.  S.) 
916 ;  Knight  v.  Jones,  93  S.  0.  376,  76  S.  B. 
978;  Elliott  ▼.  Elliott,  50  Tex.  Olv.  App.  272, 
109  S.  W.  215;  note  43  L.  R.  A.  <N.  S.)  916. 

In  case  of  frand  in  the  making  of  such  a 
contract,  or  of  a  pnrpoee  on  the  part  of  the 
grantee  to  avoid  the  obligation  to  provide  fa- 
tnre  support,  or  where  it  is  the  only  effective 
remedy,  a  court  of  eqaity  is  justified  in  set- 
ting aside  a  conveyance.  Martin  v.  Martin, 
44  Kan.  299.  24  Pac.  41&  The  plaintiff  ap- 
pealed to  a  court  of  eqolty  for  relief,  and, 
the  parties  interested  being  before  the  court. 
It  is  justified,  in  settling  the  rights  of  the 
parties  upon  equitable  principles.  There  hav- 
ing been  full  performance  of  the  contract 
for  years,  the  death  of  the  grantee,  a  change 
as  to  the  improvements  and  mortgage  debt 
against  the  land,  and  an  offer  by  the  defend- 
ant to  provide  for  the  care  and  maintenance 
of  the  plaintiff  after  it  became  evident  they 
could  not  live  together  in  friendly  relations, 
the  court  naturally  concluded  that  equity  re- 
quired a  remedy  other  than  absolute  forfei- 
ture and  the  cancellation  of  the  deed.  Equity 
is  satisfied  where  the  rights  of  the  parties  to 
the  contract  are  substantially  attained  or  pro- 
vided In  the  decree.  The  care  and  mainte- 
nance which  3.  W.  Shafer  undertook  to  give 
to  the  plaintiff  and  which  were  contemplated 
under  the  contract  were  largely  of  a  personal 
nature.  These  the  plaintiff  had  so  long  as 
Shafer  lived.  Upon  his  death  the  obligations, 
of  course,  passed  to  his  widow.  Whoever 
may  have  been  at  fault,  it  is  reasonably  clear 
that  she  and  the  plaintiff  could  not  live  un- 


der the  same  roof.  It  was  incombait  upon 
her  to  provide  proper  care  and  malntoiance 
for  the  plaintiff  in  some  practical  way,  and 
these  she  offered  to  furnish.  The  decree  pro- 
vided that  his  care  and  maintenance  should 
be  made  a  charge  upon  Qie  land,  and  that  all 
the  rents  and  profits,  except  taxes  and  inter-, 
est  charges,  should  be  devoted  to  this  pnr^ 
pose  so  long  as  he  lived.  Tliis  substantially 
accomplished  the  purposes  of  the  original 
contract  between  the  plaintiff  and  Shafer, 
and  does  not  appear  to  be  inequitable.  Hol- 
land V.  Holland,  98  Kaa  698,  158  Pac.  1U6. 
The  judgment  is  afi9rmed.  All  the  Justices 
concurring. 


PENS  ▼.  KBEITZER.    (No.  20376.) 
(Supreme  Court  of  Kansas.    Oct  7,  1916.) 

(SyUahus  h]/  the  Court.) 

L  HiOHWATB  «=»184(3)— Use  fob  Tbavei/— Ac- 
tions FOB  lNJUBIIiS---QUESTION  FOB  JiTBT. 
The  question  of  contributory  negligence  is 
one  of  fact  in  an  action  for  damages  sustained 
by  the  driver  of  a  team  and  wagon  in  a.  collision 
with,  an  automobile  coming  from  behind  at  a  dan- 
gerous rate  of  speed,  both  going  in  the  game  di- 
rection on  the  left  aide  of  the  road,  where  the 
driver  of  the  team  and  wagon  did  not  have  time 
to  turn  to  the  right  after  he  heard  the  automo- 
bile coming. 

[Ed.  Note. — For  other  cases,  see  HigfawavB, 
Cent  Dig.  H  473,  473%;  Dec.  Dig.  iSb>184(3).] 

2.  SwnnoiKNCY  of  Bvidkrck. 

The  evidence  has  t>een  examined,  and  it  is 
found  sufficient  to  snpport  the  verdict  of  the 
jury. 

Appeal  from  District  Oonrt,  Allen  Ciounty. 

Action  by  Henry  Pens  against  A.  C.  Kreit- 
zer.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

F.  J.  Oyler,  of  lola,  for  appellant  Bwlng, 
Gard  tt  Gard,  of  lola,  for  appellee. 

MABSHALIi,  J.  Tlie  plaintiff  recovered 
judgment  for  damages  for  injuries  to  himself 
and  to  his  horse  and  wagon.  The  defendant 
appeals. 

The  plaintiff  and  Ms  son  were  driving 
home  from  Humboldt  In  a  spring  wagon 
drawn  by  a  team  of  horses.  The  plaintiff 
was  driving  In  the  traveled  way  on  the  left 
side  of  a  macadamized  road.  The  defend- 
ant, with  his  famUy,  was  driving  in  an  auto- 
mobile on  the  same  side  of  the  road  and 
going  In  the  same  direction  at  what  was, 
under  the  circumstances,  a  high  and  danger- 
ous rate  of  speed.  It  was  in  the  nighttime 
and  dark.  The  front  lights  of  the  defend- 
ant's automobile  were  out  The  side  lights 
were  burning  and  he  could  see  60  or  60  feet 
in  front  of  him.  The  engine  was  not  work- 
ing properly  and  was  making  a  noise.  The 
plaintiff  did  not  have  time  to  turn  to  the 
right  after  he  heard  the  defendant's  anto- 
mobile  coming,  before  it  struck  the  plaintiff's 
wagon.  The  defendant  when  he  saw  that 
the  plaintiff  was  not  going  to  turn  to  the 
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right,  attempted  to  tarn  to  tbe  right  and  paaa 
the  plaintlll,  but  struck  tbe  right  hind  wheel 
of  the  wagon  with  the  Itft  front  fender  of 
the  automobile,  overtnmed  the  wagon,  threw 
the  plaintiff  out,  and  frightened  bis  horses, 
and  caused  them  to  run  away. 

[1]  1.  The  defendant  pleads  that  the  plain- 
tiff was  guilty  of  contributory  negligence  In 
driving  on  the  left  side  of  the  road  and  In 
not  turning  to  the  right  when  he  learned  tbat 
the  aut<»noblIe  was  coming.  The  defendant 
Insists  that  this  oondfuct  on  the  part  of  the 
plaintiff  was  such  as  compels  this  court  to 
say,  as  a  matter  of  law,  that  the  plaintiff  was 
guilty  (rf  such  contributory  negllgoiceas  pre- 
vents his  recovery.  Under  the  drcomstances 
disclosed  by  the  evidence,  the  ^inestlon  of 
contributory  negligence  on  tbe  pert  of  the 
plaintiff  was  a  proper  one  to  submit  to  the 
Jury.  Tbe  finding  of  the  Jury  on  that  ques- 
tion is  conclusive  In  this  court  Section  8  of 
diapter  66  of  tbe  Laws  of  191.3  Is  dted  by 
the  defendant  That  statute  does'  not  prohib- 
it a  person  from  driving  on  the  left  side  of  a 
road.  It  requires  blm  to  turn  to  the  right 
when  another  overtakes  him  and  indicates 
a  desire  to  pass.  The  fact  that  the  plain-, 
tiff  was,  at  the  time  of  the  accident,  violat- 
ing tbe  law  of  the  road  In  not  turning  to  tbe 
right  after  he  heard  tbe  automobile  does  not, 
as  a  matter  of  law,  preclude  bis  recovery. 
Anderson  v.  Sterrlt  95  Kan.  483,  148  Pac. 
635;  McComas  v.  Dry  Goods  Co.,  96  Kan. 
467,  162  Pac.  616;  note,  L.  R.  A.  1915E, 
page  961. 

[2]  2.  Tbe  defendant  contends  tbat  the 
verdict  of  the  Jury  was  not  supported  by  suf- 
ficient evidence.  This  contention  is  based  on 
the  failure  of  the  plaintiff  to  turn  to  the 
right  when  he  heard  tbe  automobile  coming, 
nils  is'  another  way  of  stating  that  tbe  plain- 
tiff was  guilty  of  contributory  negligence. 
Tbat  question  has  been  disposed  of.  The 
evidence  as  abstracted  has  been  examined, 
and  It  is  found  sufficient  to  support  the  ver^ 
diet  of  the  Jury. 

The  judgment  Is  afllnned.  AU  the  Jus- 
tices concurring. 


AHNBBT  et  aL  V.  AHNKRT  et  aL 

(Na  SfOaO.) 

(Supreme  Court  of  Kansas.    Oct  7,  1916.) 

(Syllahiu  iv  <%«  Court.) 

1.  "Wius     «=955(1),      166(1)  —  Rkquisitks  — 
Mental  Capacity— Undub  Initluenoe- 

The  testimoDy  received  in  a  contest  of  a 
will  examined,  and  he'd  to  be  sufficient  to  sus- 
tain the  findings  of  the  trial  court  that  the  tes- 
tator had  sufficient  mental  capacity  to  moke  a 
will,  and  tbat  he  was  free  from  undue  Influence 
when  he  executed  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  18  137-140.  148-150,  161,  421;  Dec.  Dig. 
«S=»56(1),  166(1).] 

2.  Wills  fi=lll(3)— Execution— Sisnatdbb. 

Having  mental  capacity  tbe  will  executed 
by  a  testator  is  not  invalid  because  bis  name 
was  written  by  another,  he  having  made  his 


-mark,  providing  his  name  was  written  by  bis  di- 
rections and  in  bis  presence. 

[Ed.  Nota, — For  other  cases,  see  Wills,  Cent. 
Dig.  §i  270-272;  Dec  Dig.  «=»111(3).] 

Appeal  Ixom  District  Court,  Stafford 
County. 

Action  by  Louis  Ataoert  and  others  against 
Ernestine  Ahnert  and  others.  From  a  Jodg- 
ment  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

F.  L.  Martin,  Van  M.  Martin,  and  C.  M. 
WUllams,  all  of  Hutchinson,  for  appellants. 
Paul  R.  Nagle,  of  St  John,  for  appellees. 

JOHNSTON,  O.  J.  This  action  was 
brought  to  contest  a  will  pnrporting  to  have 
be«i  made  by  William  Ahnert,  who  died  Au- 
gust 24,  1914.  As  the  result  of  an  early 
marriage  a  daughter  was  bom,  who  Is  des- 
ignated in  the  will  as  Mrs.  Jake  Lay.  In 
1876  he  was  married  to  Lena  Ahnert,  and 
from  that  marriage  six  children  were  born, 
named  William,  Albert  Bertha,  Walter,  Nel- 
lie, and  Louis.  In  1903  he  obtained  a  divorce 
from  Lena,  who  was  given  the  custody  of  the 
minor  children,  and  the  property  rights  of 
the  parties  were  adjudged.  He  married  Br- 
nestine  Uhleman  on  January  16,  1908,  and 
from  that  marriage  no  children  were  bom, 
but  she  had  two  daughters  by  a  former  mar- 
riage, one  of  whom  became  the  wife  of  Al- 
bert Ahnert,  the  son  of  the  testator,  and  her 
other  daughter  married  Arnold  C.  Hltz.  It 
appears  that  an  antennptlal  cMitract  between 
him  and  Ernestine  had  been  made,  under 
which  each  was  to  own  and  control  and  final- 
ly dispose  of  his  or  her  own  property  free 
from  any  rlg^t  of  or  intuference  by  tbe 
other,  except  that  at  bis  death  she  was  to 
receive  ^000  and  some  property.  In  the 
will  his  son  Albert  was  given  a  tract  of  land 
on  tbe  condition  that  be  should  pay  to  the 
estate  $8,500,  including  a  $2,000  mortgage 
on  bis  property.  Arnold  O.  Hits  was  given 
a  half  section  of  land  in  Gray  coiunty,  Kan., 
while  bis  sons  Louis  and  Wlaiter  were  each 
given  $1,000.  His  son  William  was  given  S6, 
bis  daughter  Mrs.  Jake  Ley  $5,  and  to  bis 
daughters  Bertha  and  Nellie  he  gave  each 
certain  dty  lots  In  Hudson  which  are  said  to 
be  of  little  value.  He  gave  bis  wife  in  addi- 
tion to  the  $2,000  provided  for  her  by  tbe 
antenuptial  contract  city  property  of  con- 
siderable value  and  tbe  residue  of  his  per- 
sonal property.  He  also  made  a  gift  of  $146 
to  tbe  German  Church  in  Hudson.  All  of  tbe 
sons,  except  Albert  to  whom  a  bequest  was 
made,  and  tbe  two  daughters.  Joined  in  con- 
testing the  will  alleging  that  it  was  not  in 
fact  executed  by  the  testator,  tbat  his  name 
was  attached  to  the  will  by  another,  that  It 
was  never  read  to  him,  and  that  he  did  not 
know  or  understand  Its  cont«its.  It  was 
also  alleged  that  it  was  executed  when  lie 
was  In  a  dying  condition  and  did  not  have 
capacity  to  make  a  will.  There  was  a  fur- 
ther allegation  that  his  wife  and  her  daugh- 


4ts»For  other  cases  see  uune  topic  aad  KSY-NUMBER  tm  all  Key-Numbered  Dl 


•s^z^J'^egr^ogle 


202 


leo  PACIFIC  BBPORTEB 


(Kan.. 


ter  Mrs.  Hits  ezerdsed  an  nndne  Inflnenoe 
oyer  him  and  fraudulently  Induced  him  In 
his  weakness  to  disinherit  his  own  chlldrwi 
and  give  the  greater  part  of  his  estate  to 
his  wife  and  her  daughter.  A  jury  waa  call- 
ed to  aid  the  court  In  determining  the  facts, 
and  special  findings  were  returned  that  were 
somewhat  conflicting,  and  some  of  them  were 
not  approved  by  the  court  The  jury  found 
that  the  will  was  executed  at  the  instance  of 
the  testator,  that  he  dictated  Its  terms,  and 
that  at  the  time  of  its  execution,  he  had  men- 
tal capacity  sufficient  to  understand  the  char- 
acter, locality,  and  extent  of  his  property 
and  its  value,  and  that  he  knew  the  manner 
in  which  it  was  being  disposed  of  and  the 
persons  to  whom  he  was  giving  it  On  the 
other  hand,  the  Jury  found  that  he  was  not 
in  full  possession  of  his  mental  faculties 
when  the  will  was  executed,  that  be  was 
unduly  influenced  by  his  wife,  and  that  she 
exercised  undue  Influence  over  him  by  con- 
tinually nagging  him  about  making  a  will. 
The  court  disapproved  the  latter  findings, 
holding  tliat  there  was  no  evidence  to  sus- 
tain the  findings  of  undue  influence  and  no 
testimony  in  the  case  that  she  had  ever 
spoken  to  him  as  to  the  manner  in  which  he 
was  to  dispose  of  his  property  or  the  per- 
sons to  whom  he  would  give  it  The  court 
found  too  that  the  testator  had  mental  ca- 
pacity to  make  the  will,  and  accordingly  it 
was  adjudged  to  be  valid. 

The  auestions  presented  for  decisi(xi  on 
this  appieal  are:  Did  the  testator  have  men- 
tal capacity  to  make  a  will?  Was  it  in  fact 
executed  by  him?  And  was  he  unduly  in- 
fluenced to  execute  the  will  so  that  it  ex- 
pressed the  mind  of  another  rather  than  bis 
own?  These  are  questions  of  fact  and  under 
the  testimony  in  the  case  must  be  deemed 
to  be  settled  by  the  flndings  and  Judgment  of 
the  trial  court 

[1,3]  A  qnestioa  has  been  raised  as  to  the 
cai>aclty  of  the  t^tator  to  make  the'  will, 
principally  because  it  was  executed  Just  a 
few  ntlnutes  before  be  died.  His  last  sick- 
ness was  of  but  two  or  three  days'  duratlcm. 
The  day  prior  to  his  death  he  sent  for  a 
neighbor,  with  whom  he  had  ^0°^  consider- 
able business,  to  write  his  ^vill,  and  upon  the 
arrival  Of  the  scrivener  the  testator  gave 
him  a  description  of  the  property  and  the 
names  of  the  persons  to  whom  it  was  to  be 
given,  and  appeared  to  have  no  difflcnlty  in 
describing  the  property  which  he  owned,  or 
in  stating  the  names  of  his  children  as  well 
as  the  persons  to  whom  he  desired  to  give 
his  property.  The  scrivener  made  notes  of 
bis  directions,  and  after  each  notation  was 
made  it  was  read  to  him '  and  received  his 
approval,  and  the  notes  so  made  were  used 
In  preparing  the  Will.  This  was  done  on 
Sunday,  and  the  testator  as  well  as  the  scriv- 
ener had  an  opinion  that  a  will  could  not  be 
legally  executed  on  Sunday.  It  was  arranged 
then  to  prepare  the  will  and  have  it  executed 
after  midnight,  and  the  testator  watched  the 


dock  and  Indicated  considerable  anxiety  lest 
he  should  not  live  until  Monday.  After  the 
will  was  written  it  was  read  to  him  in  the 
presence  of  the  witnesses,  and  be  called  their 
attention  to  the  fact  that  they  had  overlook- 
ed the  gift  to  the  German  Church,  wUch  in- 
dicated that  his  memory  was  stronger  than 
that  of  the  scrivener.  Just  after  midnight 
a  table  was  brought  to  the  bedside  and  the 
will  as  prepared  and  read  was  laid  before 
him,  and  he  was  then  able  to  sit  up  without 
assistance,  but  whe^  he  undertook  to  sign  his 
name  be  was  very  nervous  and  requested  the 
scrivener  to  write  his  name,  and  that  be 
would  make  his  mark,  and  this  was  done. 
The  will  bad  been  previously  read  to  him  in 
the  presence-  of  witnesses,  and  they  signed  it 
in  his  presence  at  the  time  bis  name  was  at- 
tached to  the  Instrument  About  20  mlnntes 
later  he  passed  away.  His  illnesa  was  of 
an  asthmatic  character  and  he  experienced 
considerable  difiiculty  in  breathing,  but  the 
testimony  t^ids  to  show  that  when  be  ex- 
ecuted the  will  bis  mind  was  clear  and  the 
contents  of  the  will  were  understood  and 
approved  by  him.  Having  mental  capacity, 
the  execution  is  not  Insufficient-  because  be 
only  made  bis  mark  wben  bis  name  was 
written  by  another.  The  hand  may  be  guid- 
ed or  the  signature  written  by  another,  the 
testator  making  his  mark,  without  impairing 
the  validity  of  the  signature,  providing  it 
is  done  by  his  direction  and  in  bis  presence. 
40  Cya  1102. 

On  the  question  of  undue  influence  tliere 
is  little  room  for  the  contention  that  the  evi- 
dence is  insufficient  to  support  the  finding 
of  the  court  It  is  argued  that  the  fact  that 
be  devlsedi  the  Gray  county  land  to  Hitz  in- 
stead of  his  own  sons  Walter  and  Louis  is  a 
circumstance  tending  to  show  that  he  must 
have  been  under  some  undue  constraint  when 
the  will  was  made.  Testimony  was  offered 
to  the  effect  that  shortly  after  purchasing 
the  land  he  expressed  an  intention  to  give  It 
to  these  qods.  He  had  stated  to  the  sous  and 
to  others  that  his  purpose  was  to  place  the 
sons  on  the  land  if  they  would  furnish  teams 
and  implements  and  ultimately  to  give  it  tb 
them.'  Tbey  did  not  fuEDish  these  fanning 
facilities  and  they  were  not  given  the  laud 
or  its  possession.  The  change  at  mind  may 
have  been  occasioned  by  his  fear  that  they 
would  not  have  the  means  to  Improve  and 
properly  farm  the  land,  or  it  may  have  been 
an  apprehension  that  they  would  be  unable 
to  pay  the  mortgage  lien  tiiat  existed  against 
the  land,  or  it  may  have  been  because  the 
boys  bad  always  made  their  home  with  their 
mother  from  whom  the  testator  bad  been 
divorced,  and -they  had  failed  to  visit  at 
his  home  after  his  marriage  to  Ernestine. 
It  is  said  to  be  an  unnatural  act  to  give  the, 
property  to  his  wife's  son-in-law  instead  of 
his  own  sons,  but  the  mere  fact  that  a  tes- 
tator may  make  an  unnatural  disposition  of 
his  estate  does  not  raise  a  presumption  ot° 
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fraud  or  undue  Influence.  Glnter  r.  Ginter, 
79  Kan.  721,  101  Pac.  634,  22  L.  B.  A.  (N.  S.) 
1024;  40  Cyc.  1154.  It  Is  not  uncommon  for 
testators  to  gire  to  one  child  in  preference  to 
another,  or  to  disinherit  entirely  members  of 
their  own  families,  and  many  go  so  far  even 
as  to  bestow  their  bountiee  on  strangers  who 
have  no  delm  upon  them  to  the  exclusion  of 
relatives.  As  the  property  was  owned  by 
the  testator  he  could  make  such  disposition 
of  it  as  he  pleased,  and  if  be  had  testamen- 
tary capacity  and  no  undue  influence  was 
exercised  upon  him  no  one  can  question  his 
choice  of  beneflciarles,  nor  can  any  court  set 
aside  the  will  which  be  chose  to  make  in 
conformity  to  the  statutory  requirements. 

It  is  said  that  his  wife  and  those  to  whom 
his  property  was  given  were  close  to  him 
during  his  illness,  while  his  own  children 
were  not  brought  in  until  shortly  before  his 
deatbi  It  is  true  that  the  beneficiaries  of 
bis  win  had  an  opportunity  to  exercise  an 
influence  over  him.  His  wife  especially  bad 
an  opportunity  as  well  as  a  motive  to  influ- 
ence his  mind  as  to  the  disposition  to  be 
made  of  his  property,  but  as  said  in  Ginter 
V.  Ginter,  supra: 

"The  authorities  are  unanimous  that  power, 
motive,  and  opportunity  to  exercise  undue  in- 
fluence do  not  Bu£Sce  to  authorize  the  Infer- 
ence that  such  influence  has  in  fact  been  wield- 
ed." Page  741  of  79  Kan,  page  ft42  of  101  Pac. 
[22  L.  K.  A.  (N.  S.)  1024]. 

It  was  also  determined  in  that  case  that 
while  unequal  and  unnatural  provisions  in 
a  will  may  be  considered  in  determining 
whether  the  wlU  was  the  free  act  of  the  tes- 
tator, they  do  not  of  ttiemselves  shift  the 
burden  of  proof  which  rests  upon  those  who 
assert  that  undue  influence  was  exercised. 
While  the  wife  on  the  day  before  his  death 
twice  mentioned  the  fact  that  a  will  had  not 
been  made  by  the  testator,  it  is  not  shown 
tbat  she  took  any  part  in  the  making  of  the 
will,  nor  tbat  she  attempted  to  Influence  or 
control  the  disposition  of  the  property.  Ob- 
jection was  made  to  the  exclusion  of  remarks 
made  at  one  time  by  the  testator  to  the 
effect  tliat  be  wanted  his  boys  to  go  out 
to  Gray  county  and  farm  bis  land.  It  ap- 
pears, however,  tbat  the  testimony  was  sub- 
sequently received  as  it  went  to  show  his 
relations  with  his  sons.  The  testimony  had 
little  to  do  with  his  state  of  mind  when  the 
will  was  made.  Besides  there  was  consid- 
erable testimony  of  statements  made  by  him 
not  only  that  be  wanted  the  boys  to  go  out 
and  farm  the  land,  but  also  of  a  purpose  to 
give  the  land  to  them.  Evidently  there  was 
a  change  of  purpose  in  this  respect  as  be 
made  a  different  disposition  of  the  land.  A 
letter,  said  to  have  been  written  by  the  testa- 
tor to  his  brother  about  two  years  before 
his  death,  was  offered  in  evidence,  which,  up- 
aa  objection,  was  excluded.  It  appeared  to 
be  Incomplete,  part  of  it  written  with  a  pen, 
part  with  a  lead  pencil,  and  a  part  of  it 


seems  not  to  have  been  In  his  handwriting. 
Nothing  in  the  letter  was  pertinent  to  the 
case  except  a  statement  tbat  he  had  purchas- 
ed the  Gray  county  land  which  be  said  was 
to  be  for  his  two  youngest  sons,  and  these 
facts  were  brought  out  in  the  testimony  and 
received  without  objection. 

The  exclusion  of  the  letter  furnishes  no 
ground  for  a  reversal  of  the  judgment.  It 
will  be  afllrmed.    All  the  Justices  concurring. 


AHNERT  V.  AHNERT.     CNo.  20381.) 
(Supreme  Court  of.  Kansas.     Oct  7,  1916.) 

(ByUabut  iy  the  Oourt.) 

1.  Dexds     «=>143— CoNSTBtrcnoN— Pbopebtt 
CoNVETSD — Rents  and  Pboitts. 

A  deed  reserved  the  rents,  issues,  and  prof- 
its of  the  land  to  the  grantor  for  his  life  and 
after  his  death  to  his  wife  for  her  life.  Held, 
the  widow  of  the  grantor  took  no  title  to  rent 
wheat  grown  on  the  land,  which  was  liarvested, 
threshed,  and  placed  in  granaries  before  her 
husband's  death,  as  against  the  executor  of  his 
estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  453-466,  466-468;  Dec.  Dig.  <S»143.] 

2.  ExBcrrroBS   and  Administbatobs  ^=»72— 
Title  to  Pbopebtt— Estoppel. 

The  probate  court  acting  under  the  impres- 
sion that  the  wheat  belongea  to  the  widow,  di- 
rected the  executor  to  correct  his  inventory  ac- 
cordingly. Held,  the  executor  was  not  estopped 
from  claiming  the  wheat  as  assets  of  the  estate 
by  participating  in  the  probate  court  proceeding. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  321 ;  Dec.  Dig. 
<8=»72.] 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  Ernestine  Ahnert  against  Albeit 
Ahnert  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Paul  R.  Nagle,  of  St  John,  for  appellant 
F.  L.  Martin  and  Van  M.  Martin,  both  of 
Hutchinson,  for  appellee. 

BURCH,  J.  The  action  was  one  by  a  wi3- 
ow  against  the  executor  of  her  husband's 
estate  for  the  value  of  a  quantity  of  wheat 
claimed  by  the  executor  as  assets  of  the  es- 
tate. The  plaintifC  was  defeated,  and  ap- 
peals. 

The  plaintiff  and  William  Ahnert  were 
married  in  1908.  An  antenuptial  agreement 
provided  that  each  should  continue  to  own 
and  control  his  own  property.  The  husband 
owned  a  tract  of  laud  whidi  he  afterwards 
conveyed,  the  plaintiff  joining  him,  by  a 
deed  containing  the  following  reservation: 

"The  parties  of  the  first  part  hereby  express- 
ly reserve  to  themselves  and  their  assigns  the 
full  benefit  and  use  of  the  above-described  prem- 
ises and  the  rents,  issues,  and  profits  thereof, 
for  and  during  their  natural  life,  and  on  the 
death  of  either  of  the  first  parties  thcf  survivor 
shall  have  the  benefit  use,  rents  and  profits 
for  and  during  his  or  her  natural  life." 

In  the  fall  of  1913  the  land  was  sown  to 
wheat     In  1914   the  crop  was  harvested. 
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threshed,  and  placed  In  granarieB  on  the 
premises.  Afterwards  and  In  August,  1914, 
W?Ulam  Ahnert  died  leaving  a  will,  which 
was  duly  probated.  The  executor  marketed 
the  decedent's  share  of  the  wheat  and  de> 
cllned  to  turn  over  the  proceeds  to  the  plain- 
tiff. 

[1]  The  plaintiff  says  that  her  husband 
could  increase  the  amount  of  property  she 
was  allowed  by  the  antenuptial  contract  and 
could  create  an  estate  in  her  favor  in  the 
land  and  its  rents,  issues,  and  profits  by 
reservation  in  his  deed,  all  of  which  is  not 
disputed  by  the  defendant  The  difficulty 
with  the  plsdntlffs  claim  consists  in'  this: 
According  to  the  terms  of  the  reservation 
in  the  deed  the  rents,  issues,  and  profits  of 
the  land  which  accrued  before  the  de^ath  of 
William  Ahnert  belonged  to  him.  The  plain- 
tiff may  claim  rents.  Issues,  and  profits  aris- 
ing subsequent  to  her  husband's  death,  but 
she  has  no  title  to  rent  wheat  placed  In  the 
bin  before  his  death. 

[2]  The  status  of  the  wheat  under  the 
reservation  contained  in  the  deed  was  con- 
sidered informally  by  the  probate  court  whidi 
reached  the  conclusion  the  wheat  belonged 
to  the  plaintiff  and  directed  the  defendant 
to  correct  his  inventory  accordingly.  The 
defendant  took  legal  advice,  became  satisfied 
the  wheat  belonged  to  the  estate,  and  so 
treated  It  The  probate  court  bad  no  Juris- 
diction to  make  a  final  adjudication  of  title 
to  the  wheat  (Hartwig  v.  Flynn,  79  Kan.  595, 
100  Pac.  642),  and  the  defendant  did  not 
estop  himself  from  claiming  the  wheat  In 
bis  ofilcial  capacity  by  participating  in  the 
probate  court  proceedings. 

The  judgment  of  the  district  court  is  af- 
firmed.   AU  the  Justices  concurring. 


STATE  v.  WALES.    (No.  20626.) 
(Supreme  Court  of  Kansas.    Oct  7,  1916.) 

(Byllalui  by  the  Court.) 
Embezzlement  $=939  —  Evidence  —  Adiossi- 

BrUTY. 

In  the  proftccution  of  a  warehongeman  for 
the  alleged  embpzElement  of  735  bushels  of 
wheat,  it  was  error  to  reject  evidence  offered  by 
the  defendant  touching  bis  efforts  to  keep  his 
mill  a  going  concern,  to  obtain  funds  to  meet  his 
obligations,  and  a  contract  signed  by  the  prose- 
cuting witness  tending  to  show  a  recognition  ot 
the  defendant  as  a  creditor  instead  of  a  bailee, 
and  other  .evidence  fairly  going  to  the  question 
of  intent 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {  62;  Dec.  Dig.  iS=>S9.] 

Appeal  from  District  (Tourt,  Harper  County. 

Emory  A.  Wales  was  convicted  of  embez- 
slement  and  appeala  Reversed  and  re- 
manded. 

Donald  Mtolr,  of  Anthony,  and  W.  A. 
Brlggs,  of  Woodward,  OkL,  for  appellant 
S.  M.  Brewster,  Atty.  Oen.,  and  Vernon  Day 
and  George  E.  McMafaon,  both  of  Anthony, 
for  the  State. 


WEST,  jr.  The  defendant  appeals  from  a 
Judgment  of  conviction  on  the  charge  of  em- 
bezzling 736  bushels  of  wheat  of  the  value 
of  11,076.  The  26  assignments  of  error  cover 
many  points  not  necessary  to  discuss. 

The  defendant  began  the  operation  of  a 
mill  and  elevator,  and  in  the  summer  of  1914 
numerous  farmers  stored  their  wheat  with 
the  defendant  Among  these  was  A.  W. 
Mentze  who  put  735  bushels  into  the  eleva- 
tor and  took  a  receipt: 

"Rec'd  of  Mr.  A.  W.  Mentie,  628  Bn.  test  77# 
and  107.05  at  test  59#  for  storage  at  the  rate 
of  one-balf  cent  per  bu.  per  monui,  and  if  sold 
to  the  mill  there  is  no  charge." 

The  defendant  claims  to  have  purchased 
this  wheat,  but  the  prosecuting  witness  testl- 
fled: 

"It  was  left  between  me  and  Mr.  Wales  wheth- 
er we  could  agree  on  the  price  and  sell  to  him, 
or  whether  be  was  to  load  It  out  for  me  on  cars. 
If  it  was  not  loaded,  I  was  not  to  haul  it  out  In 
wagons,  but  he  was  to  load  it  in  cars.  It  was  no 
sale  at  all" 

In  the  following  January  Mentze  talked  to 
Wales  about  buying  the  wheat,  and  was  told 
by  him  that  Wales  bad  a  deal  on  hand  and 
to  vrait  a  few  days,  to  which  Mentze  assent- 
ed. When  the  wheat  was  stored  it  was 
worth  about  90  cents,  and  at  the  time  of 
thU  conversation  it  was  worth  from  $1.25  to 
$1.30.  Afterwards  Mentze  tendered  the  stor- 
age, which  tender  was  refused.- 

From  all  the  evidence  the  jury  were  Justl- 
fled  In  believing  that  the  wheat  was  stored, 
and  not  sold  to  the  defendant;  that  he  be- 
came involved;  that  a  company  was  incor- 
porated to  which  he  sold  the  mill,  taking  cer- 
tain shares  of  stock;  that  the  wheat  In 
storage  was  ground  up,  and  afterwards  a 
proceeding  in  bankruptcy  was  had  respecting 
the  company.  The  case  was  carefully  tried, 
and  the  instructionis,  while  unnecessarily 
prolix,  carefully  stated  the  law  and  were 
fair  to  the  defendant,  except  that,  as  the 
tact,  and  not  the  amount,  of  Dhe  alleged  em- 
bezzlement was  in  dispute,  it  wonld  have 
been  better  to  omit  the  repeated  mention  ot 
petty  larceny. 

We  find  no  material  error  touching  any  of 
the  rulings  of  the  trial  court  except  as  to 
the  rejection  of  certain  items  of  evidence. 
One  of  the  reasons  why  Wales  claims  to 
have  become  involved  was  that  he  had  to 
wait  some  time  for  the  proceeds  of  a  ship- 
ment of  wheat  to  New  York,  but  after  he 
had  gone  East  to  make  the  collection,  and 
succeeded  with  considerable  expense,  he  put 
the  proceeds  into  the  business.  Afterwards 
the  contract  known  as  Exhibit  1  was  pre- 
pared by  the  company's  counsel,  which  was, 
in  substance,  that  the  milling  company  being 
indebted  from  $15,000  to  $20,000  to  certain 
named  persons,  and,  being  insolvent  by  rea- 
son of  EUdi  indebtedness,  such  persons  were 
to  buy  the  assets  of  the  company  for  $16,(XX>, 
provided  this  would  liquidate  its  debts.  It 
was  proposed  to  pay  the  creditors  $10,700 
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whenever  all  the  creditors  who  signed  the 
agreement  should  agree  to  release  the  com- 
pany in  full  for  tlieir  pro  rata  share  of  that 
sum;  farther,  that  as  the  exact  amount  of 
indebtedness  was  unknown,  it  was  agreed 
that  $9,200  was  to  be  disbursed  Immediately 
opoa  the  execution  of  the  contract  by  the 
known  creditors,  and  the  balance  held  for 
ktz  months,  and  then  disbursed.  This  instru- 
ment was  signed  by  numerous  persons,  in- 
cluding the  proeecutlng  witness,  and  bore 
date  of  February  12,  1915;  the  embezele- 
ment  bdng  charged  as  committed  on  or  about 
Vebruary  8,  1916.  This  was  offered  in  eri- 
dience,  and  an  objection  there<:o  was  sustain- 
ed and  of  this  the  defendant  complains.  It 
was  also  offered  to  show  that  about  the  lat- 
ter part  of  January,  1910,  the  company  en- 
tered into  negotiations  with  Mr.  J.  <X  Blvln 
relative  to  making  an  assignment  of  the  mill 
property  to  him  on  condition  that  he  pay  for 
all  the  wheat  which  had  been  delivered  to 
the  milling  company  by  farmers  to  be  paid 
for  at  a  future  date,  including  that  of  Mr. 
Mentze,  and  all  other  claims  against  the 
knUllng  corporation.  This  offer  was  rejected. 
The  theory  on  which  this  evidence  was  of- 
fered was  that  the  prosecuting  witness  by 
signing  the  contract  recognized  Wales  as  his 
creditor  rather  than  his  warehouseman ;  that 
instead  of  harboring  a  design  to  commit  the 
crime  of  embezzlement  Wales  was  honestly 
endeavoring  to  arrange  for  the  protection  of 
the  prosecuting  witness  and  payment  to  him 
for  the  wheat  The  transactions  with  two 
other  fanners,  one  at  about  the  same  time, 
and  the  other  after  the  company  had  been 
Incorporated,  were  permitted  to  be  shown  by 
the  state  under  the  familiar  rule  that  evl- 
denoe  of  similar  transactions  Is  competent  on 
the  question  of  intent  The  entire  history  of 
the  mill  venture  by  the  defendant  indicates 
a  series  of  attempts  to  put  It  in  the  attitude 
of  a  going  concern,  and  we  think  under  all 
the  circumstances  the  defendant  had  a  right 
to  the  benefit  of  the  evidence  now  under  con- 
sideration both  for  the  purpose  of  giving  the 
Jury  all  the  facts  concerulng  the  claimed 
relations  of  bailee  and  purdiaser,  and  for 
the  purpose  of  showing  the  Intent  whidi  ac- 
tuated the  d^endant  While  the  defendant 
was  permitted  to  state  at  some  length  what 
£zhlbit  1  was,  the  document  itself  was  not 
received  in  evidence,  and  hence  all  the  Jujcy 
had  iwas  his  somewhat  partial  description  of 
it  The  defendant's  offer  to  show  that  the 
company  was,  by  its  president'  thrown  into 
bankruptcy  while  he  was  absent  in  Okla- 
homa City,  was  rejected;  neither  was  be 
permitted  to  show  that  he  received  nothing 
In  return  for  the  $18,000  or  $19,000  which 
he  put  into  the  property.  His  offer  to  show 
that  he  paid  a  great  number  of  depositors 
at  the  mill  who  had  received  the  same  sort 
of  certificate  as  that  given  the  prosecuting 
witness,  and  that  they  were  paid  in  cash 


OB  the  dates  appearing  thereon  and  upon  de- 
mand of  the  holders,  was  Ukewlse  refused. 

The  crime  with  which  the  defendant  was 
charged  being  one  Involvlag  moral  turpitude 
and  wrongful  Intent,  and  there  being  a 
square  conflict  between  the  prosecuting  wit- 
ness and  the  defendant  as  to  the  nature  of 
the  storage  transaction,  all  of  these  matters 
should  have  been  received  in  evidence  in  or- 
der that  the  Jury  might  have  fully  under- 
stood the  entire  situation. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  farther  proceedings  in  accord- 
ance hea«wlth.    All  the  Justices  concurring. 


EDWAKDS  ▼.  AMERICAN  LAND  ft  OAT- 
TLE  00.  et  al.    (No.  2017S.) 

(Supreme  Court  of  £:an8aa.    Oct  7.  1916.) 
(Syttaliu  by  ihe  Oomrt.) 

1.  I>AITDIX)BO  AND  TENANT  ($=3318(1)— POSSES- 
SION OK  Pkkmises— Actions— ADMissiBrLiTT 
or  BVIDERCE. 

In  an  action  for  damages  alleced  to  have 
been  suatained  by  the  plaintiff  by  being  dispos- 
sessed by  the  defendant  of  land  alleged  to  have 
been  leased  by  the  plaintiff  from  the  defendant 
through  its  agents,  it  is  proper  to  introduce  in 
evidence  written  leases  for  the  land  to  another 
person,  for  the  same  time,  and  to  show  that  the 
other  person  leased  the  land  to  the  plaintiff, 
where  the  answer  alleges  that  the  defendant  did 
not  lease  the  land  to  the  plaintiff  nor  author- 
ize any  one  to  do  so. 

[Eld.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ig  1345,  1347;  Dec.  Dig. 
<S=>318(1).] 

2.  Lamdlobd  and  Tenant  0=394(2)  —  Terms 
FOB  TEABB—TEBinNATioN— Notice. 

To  terminate  the  rights  of  a  sublessee  of  land, 
it  la  not  necessary  to  give  him  notice  to  quit 
whore  the  lessor  of  the  sublessee  holds  from  the 
landowner  under  a  written  lease  which  fixes  the 
time  for  the  termination  of  the  tenancy. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  S  317;   Dec.  Dig.  <S=>04(2).1 
S.  Landi/Ors  AND  Tenant  «=s>S18(l)  —  Pos- 
session or  Profkbxt— AoTioHB — Ihbtbuo- 

TI0N8. 

The  Instructions  given  have  been  examined, 
and  are  fonnd  to  have  correctly  stated  the  posi- 
tion of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  H  1345, 1347;  Dec.  Dig.  «=> 
818(1).] 

Appeal  friHn  District  Court  Clark  County. 

Action  by  John  A.  Edwards  against  the 
American  Land  &  Cattle  Company  and  an- 
other. From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

W.  W.  Harvey,  of  Ashland,  for  appellant. 
F.  C.  Price,  of  Ashland,  for  appellees. 

MARSHALL,  J.  The  plaintiff  sought  to 
recover  Judgment  for  damages  for  the  dispos- 
session of  the  land  on  which  h6  was  pastdr- 
ing  and  watering  cattle.  Judgment  was  ren- 
dered in  favor  of  the  defendanta  The  plain- 
tiff appeals. 
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Tbe  Amerlrcan  liand  &  Cattle  Company 
owned  a  large  tract  of  land  In  Clark  county. 
From  some  time  In  1905  until  In  July,  1913, 
the  plaintiff  pastured  and  used  about  1,600 
acres  of  this  land,  lying  along  Snake  creek. 
The  plaintiff  owned  other  large  tracts  of  land 
contiguous  to,  and  fenced  with,  that  of  the 
cattle  company.  The  plaintiff  paid  $200  a 
year  for  the  use  of  the  land  owned  by  the 
cattle  company.  This  rent  was  paid  to  dif- 
ferent parties.  The  plalnUfTs  leases  were 
oral,  and  were  for  a  year  at  a  time.  There 
was  a  conflict  In  tbe  evidence  concerning  the 
parties  from  whom  the  plaintiff  leased  the 
land.  The  plaintltTs  evidence  tended  to  show 
that  he  rented  the  land  from  agents  of  the 
cattle  company,  while  the  defendants'  evi- 
dence tended  to  diow  that  the  plaintiff  rent- 
ed the  land  from  tbe  company's  tenants. 
These  tenants  had  written  leases  which  pro- 
vided for  the  surrender  of  possession  ot  the 
land  on  the  30th  day  of  April  of  each  year. 
J.  P.  Campbell  bad  this  and  other  land,  of 
the  cattle  company  leased  annually  from  May 
1,  1911,  to  April  80,  1913.  For  the  year  May 
1,  1918,  to  AprU  30,  1914,  Campbell  bad  tbe 
other  land  leased,  but  for  that  year  bis 
leases  omitted  the  lands  in  controversy.  In 
July,  1913,  the  cattle  company  fenced  its  land 
aloag  Snake  creek,  drove  the  plaintiff's  cat- 
tle off,  and  ordered  the  plaintiff  to  keep  off 
the  land  and  to  keep  hia  cattle  out  Tbe 
plaintiff  was  pasturing  a  large  number  ot 
cattle  on  the  land  owned  by  himself  and  that 
owned  by  tbe  cattle  company.  Tbeae  cattle 
obtained  water  at  Snake  creek,  on  the  land 
of  the  cattle  company.  The  plaintiff  did  not 
have  a  supply  of  water  on  his  land  sufficient 
tot  bis  cattle.  On  account  of  being  deprived 
of  water,  his  cattle  were  greatly  damaged. 
To  recover  damage  be  brought  this  action. 
The  case  was  tried  to  a  jury,  and  a  general 
verdict  was  returned  in  favor  of  the  de- 
fendants. 

[1]  1.  One  of  tite  i^intlff's  complaluta  is 
that  the  court  erred  in  admitting  in  evidence 
leases  from  tbe  defendant  cattle  company  to 
3.  P.  Campbell  for  the  years  1911,  1912,  and 
1913.  In  their  answer  the  defendants  denied 
that  they  had,  at  any  time,  leased  to  tbe 
plaintiff  any  of  tbe  land  belonging  to  tbe  cat- 
tle company,  and  denied  authorizing  any  per- 
son to  do  so.  Under  thesie  allegations  it 
was  proper  for  the  cattle  company  to  prove 
that  it  had  leased  tbe  land  in  controversy 
to  J.  P.  Campbell,  and  then  to  prove  that 
J.  P.  Campbell  bad  leased  tbe  land  to  tbe 
plaintiff.  Tbis  evidence  contradicted  that  of 
tbe  plaintiff,  which  tended  to  show  that  tbe 
plaintiff  leased  the  land  directly  from  tiie 
cattle  company  through  its  agents.  If  the 
plaintiff  rented  this  land  from  J.  P.  Camp- 
.bell,  bis  leases  were  properly  introduced  in 
evidence  to  show  his,  and  necessarUy  tbe 


plaintiff's,  rigbts  tinder  tbe  leases,  together 
with  tbe  rigbts  ot  the  defendant  cattle  com- 
pany. 

[2]  2.  No  notice  that  the  plaintiff's  right 
to  tile  use  of  tbe  land  would  be  terminated 
was  given  to  the  plaintiff  by  the  cattle  com- 
pany, or  by  any  one  for  it  For  this  reason 
the  plaintiff  contends  that  be  was  wrong' 
fully  deprived  of  the  nse  of  the  land  and  ot 
the  water  on  it.  This  question  is  presented 
in  different  ways.  The  plaintiff  aslced  in- 
structions that  notice  was  necessary  before 
his  rights  oould  be  terminated.  These  in- 
stmcUons  were  refused.  Tbe  court  instmct' 
ed  the  Jury,  in  sutwtance,  that  If  Hldwards 
was  a  subtenant  under  J.  P.  Campbell,  and 
that  if  J.  P.  Campbell  was  a  lessee  under  the 
written  leases  offered  in  evidence,  no  notioe 
to  the  plaintiff  was  necessary  in  order  to  ter- 
minate his  right  to  the  use  and  possession 
of  the  land  in  controversy.  Campt>eU's  leas- 
es provided  for  the  termination  of  his  inter- 
est  on  April  80, 1918.  To  terminate  bis  right 
to  use  the  land  for  any  i)erlod  of  time  after 
April  30,  1913,  it  was  not  necessary  to  give 
him  notice.  If  it  was  not  necessary  to  give 
Campbell  notice.  It  was  not  necessary  to  give 
the  plaintiff  notice  in  order  to  deprive  him 
of  liis  right,  if  any  be  bad,  to  the  nse  of  the 
land.  Section  4698  of  the  General  Statutes 
of  1909  governs  this  qnesticm  and  is  as  fol- 
lows: 

"Wbete  the  time  for  tbe  termination  of  a  ten- 
ancy is  specified  in  the  contract,  or  where  a  ten- 
ant at  win  commits  waste,  or  in  the  case  of  a 
tenant  by  sufferance,  and  in  any  case  where  the 
relation  of  landlord  and  tenant  does  not  exist, 
no  notice  to  quit  shall  be  necessary." 

The  Instructions  requested  by  the  plaintiff 
ignored  the  defendants'  evidence,  tending  to 
show  that  the  plaintiff  was  the  tenant  of 
J.  P.  Campbell,  and  for  that  reason  were 
properly  reused.  They  withdrew  from  the 
jury  tbe  power  to  determine  between  the  evi- 
dence of  tbe  plaintiff  and  tiiat  of  the  defend- 
ants as  to  tbe  source  of  the  plaintiffs  right 
to  nse  the  land.  If  tbe  Jury  tjelleved  that  the 
plaintiff's  contention  concerning  the  leasing 
of  the  land  was  the  correct  one,  the  plaln- 
tifTs  rights  were  fully  protected  by  the  In- 
structions given. 

[I]  8.  The  plaintiff  contends  tliat  the  li>- 
stnicUons  of  tlie  court  did  not  correctiy  state 
the  position  of  the  defendants.  Tlie  part  of 
the .  instructions  toward  which  this  conten- 
tion is  directed  was  as  follows:  ' 

"The  defendant!  claim  that  the  lands  were 
leased  to  J.  P.  Campbell  under  written  leases 
wh^^  specify  the  date  of  expiration.  Further, 
that  plaintiff,  Bdwards,  was  a  subtenant  under 
Gamimell,  under  a  verbal  lease." 

This  was  a  correct  statement  of  the  posi- 
tion of  the  defendants. 

The  Judgment  Is  affirmed.  AU  the  Justices 
ccmcurrlng. 
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DC  SOTO  STATE  BANE  r.  RANDALL  et  al. 

(No.  20348.) 

(SupreoM  Court  of  Eaasu.    Oct,  7,  1916.) 

(Svilaiu*  h»  the  Court.) 
Mechanics*  Liens  ®=>73(1)— Right  to  Ldcr 
—Effect  of  Gontbact. 
Notes  taken  for  buildis;  material  eannot,  in 
the  absence  of  a  materialman's  lien,  be  made  a 
lien  on  the  premises. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  87;  Dec.  Dig.  <S=>73(1).] 

•  Appeal  from  District  Court,  Johnson 
County. 

Actlcm  by  the  De  Soto  State  Bank  against 
John  W.  Randall  and  others,  rrom  a  Judg- 
ment for  plaintiff,  defendants  Frank  Hodges 
and  others  appeal.    Affirmed. 

S.  D.  Scott,  of  Olathe,  for  appellants.  J. 
"W.  Parker,  of  Olathe,  for  appellee. 

^'IBST,  J.  The  defendants,  harlng  sold  some 
lumber  to  go  into  a  house  after  the  plaintiff 
bank  had  taken  a  mortgage  to  secure  a  loan 
on  the  property,  took  notes  for  the  payment 
of  this  material  bill,  but  neglected  to  file  a 
lien  upon  the  premises.  When  the  bank's 
mortgage  was  foreclosed  the  notes  for  ma- 
terial were  sought  to  be  transformed  Into  a 
Judgment  and  lien  prior  to  that  of  the  mort- 
gage. The  court  gave  the  defendants  Judg- 
ment, but  declined  to  make  the  amount  there- 
of a  lien,  thereby  following  the  plain  and 
thoxoughly  settled  law  of  this  state.  Oreeno 
V.  Barnard,  18  ECan.  618;  Hurd  v.  Hlxon  & 
Co.,  27  Kan.  722;  Perry  v.  Conroy,  22  Kan. 
716;  Conroy  v.  Perry,  26  Kan.  472;  Potter 
V.  Conley.  83  Kan.  676, 112  Pac.  608.  Counsel 
for  the  defendant  frankly  says  In  his  brief 
that: 

.  "This  is  a  case  where  the  moral  rights  of  the 
parties  and  the  equities  appear  to  conflict  with 
strict  technical  roles  of  law,  and,'  perhaps,  in 
some  degree,  with  former  decisions  of  this  court." 

'The  authorities;  however,  unquestionably 
/nutain  the  trial  court  In  Its  ruling,  and  the 
Judgment  is  affirmed. 

All  the  Justices  conenrrlng. 


SCHAAEE  et  aL  t.  BRUNE  et  at    (No.  20745.) 
(Supreme  Court  of  Kansas.     Oct  7,  1916.) 

(Spllaiut  bp  the  Court.) 

1.  BbIDOBS    «=97— CONSTBUCnON— AtlTKOBITT 
or  CODNTT  COVMISSIONEBS. 

When  building  a  county  bridge,  a  board  of 
county  commissioners  is  authorized  to  construct, 
as  part  of  the.  bridge,  railroad  tracks  to  be  used 
in  transporting  street  railway,  interurban,  and 
railroad  cars. 

>  [Ed.  Note.— For  other  cases,  see  Bridges,  CSent 
Dig.  gf  9-13,  IB,  16;  Dec  Dig.  <|=»7.]      .  . 

2.  Bridges   €=s»11  —  Constbuction— Authob- 
.  iiT  or  County  Commissioners, 

Under  chapter  71  of  the  Laws  of  1913,  a 
board  of  county  commissioners  may  build  a 
bridge,  costing  more  than  $200,000,  where  inter- 
ested parties  contribute  to  the  expense  of  Its 


i  construction  so  that  the  total  amount  to  be  col- 
lected by  taxation  is  reduced  to  $200,000. 

[Ed.  Note. — ^For  other  cases,  see  Bridges,  Cent 
pig.  J  23 ;  J>ec.  Dig.  <8=>11.] 

Appeal  from  District  0>nrt,  Douglas 
County. 

Action  by  William  Schaake  and  others 
against  Gus  H;  Brune  and  others,  as  the 
Board  of  County  O>mmissioners  of  the.  Coun- 
ty of  Douglas,  and  another.  From  a  Judg- 
ment for  defendants,  plalhtlfls  appeaL  Af- 
firmed. 

W.  E.  Emick,  of  Lawrence,  for  appellants. 
J.  8.  Amlck,  of  Lawrence,  and  C.  F.  W.  Dos- 
sier, of  Leavenworth,  for  appellees. 

MARSHALL,  J.  The  plaintiffs  seek  to  en- 
join the  defendants  from  building  a  bridge 
across  the  Kansas  river  at  Lawrence.  Judg> 
ment  was  rendered  in  favor  ^f  the  defend- 
ants,  and  the  plaintiffs  appeaL 

[1]  1.  After  properly  submitting  the  ques- 
tion to  the  voters  of  Douglas  county,  th« 
board  of  county  commissioners  of  that  coun- 
ty determined  to  build  a  cement  bridge  across 
the  Kansas  river  at  Lawrence,  under  chapter 
71  of  the  Laws  of  1913.  The  board  made 
provision  for  the  bridge  to  carry  telephone 
and  telegraph  wires,  gas  and  water  pipes, 
and  for  the  construction  on  the  bridge  of  a 
railroad  track  to  be  used  In  the  transporta- 
tion of  street  railway,  interurban,  and  rail- 
road cars.  The  plaintiffs  contend  that  the 
commissioners  had  no  authority  to  biilld 
such  railroad  tracks. 

A  bridge  is  a  pari;  of  a  public  highway. 
It  may  ■  connect  parts  of  a  street  or  of  a 
public  road,  or  a  street  and  a  public  road^ 
A  bb^nl  of  cotuity  commissiloners  has  •  the 
same  authority  in  constructing  a  bridge  a^ 
it  has  in  building  a  public  road.  Gas  mains 
tnay  be  laid  in  public  roads.  La  Harpe  t. 
Gas  Ck).,  69  Kan.  97,  76  Pac.  448.  Telephone 
lines  may  be  constructed  and  maintained  on 
public  roads.  McCann  v.  Telephone  Co.,' -69 
Kan.  210,  76  Pac.  870,  66  L.  Bl  A.  171.  2 
Ann.  Cas.  166.  Public  roads  must  now  be 
constructed  to  carry  loads  and  vehicles  that 
were  unthought  of  100  years  ago.  They  must 
now  be  so  constructed  as  to  accommodate 
present  means  of  transportation.  This  re- 
quires stronger  bridges  and  more  solid  ma- 
sonry. Heavy  engines,  caiji,  and  automobiles 
are  constantly  on  all  public  highways.  Auto- 
mobiles and  traction  engines  have  become 
every  day  necessities.  Electric  railroads  are 
being  built  in  streets  and  on  and  along  pub- 
lic roads.  Street  railroads  are  necessary 
ifor  the  existehce  of  modem  cities.  Inter- 
urban .rallrqa^  are  becoming  a  public  neces- 
sity. Under  these  circumstances  It  was 
proper  for  the  board  of  county  commission- 
ers of  Douglas  county  to  take  Into  considera- 
tion the  needs  of  the  people  of  that  county 
and  of  the  city  of  Lawrence,  and  to  build  a 
bridge  that  will  accommodate  all  kinds  of 
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trarel  and  transportation.  The  bodrd  bad 
authority  to  build  a  railroad  track  on  the 
bridge. 

[2]  2.  The  plaintiffs  insist  that  the  bridge 
will  cost  more  than  $200,000.  The  commis- 
sioners contracted  with  the  Missouri  Valley 
Bridge  &  Iron  Company  to  build  the  bridge 
complete  with  the  railroad  tracks  for  |199,- 
910.  Another  contract  was  made  by  which 
the  commissioners  agreed  to  pay  engineers 
110,000  for  work  in  connection  with  design- 
ing and  constructing  the  bridge.  There  were 
other  expenses  amounting  to  several  hundred 
dollars.  These  items  make  the  entire  cost 
of  the  bridge  about  $211,000. 

One  span  of  the  bridge  will  cross  the  Santa 
F4  Railway  tracks.  That  railroad  has  agreed 
to  pay  $14,358.19  aS  its  pro  rata  share  of  the 
expense  of  constructing  the  bridge.  Deduct- 
ing this  sum  from  the  entire  cost  of  the 
bridge  leares  flie  amonnt  to  be  paid  by  Doug- 
las county  leas  than  $200,000.  In  Anderson 
V.  dond  County,  83  Kan.  419,  Ul  Pac.  464, 
this  court  said: 

"Section  6R6  of  the  General  Statutes  of  1909, 
aatfaorizlnf!  ooonty  commissioners  to  make  an 
appropriation  of  $4,000  to  build  or  repair  a 
bridge,  and  requiring  an  affirmative  vote  of  the 
electors  before  a  greater  sum  may  be  appro- 
priated, does  not  preclude  the  building  of  a 
bridge  which  costs  more  than  $4,000,  without 
a  vote  of  the  electors,  where  another  munici- 
pality and  other  interested  parties  contribute  so 
mndi  of  the  cost  of  the  bridge  as  exceeds  $4,000, 
and  where  no  more  than  $4,000  of  the  funds  of 
the  county  is  appropriated  for  that  purpose." 
Paragraph  1,  syUabus. 

This  principle  in  Anderson  t.  Cloud  Coun- 
ty is  controlling  in  the  present  case. 

Section  2  of  chapter  71  of  the  Laws  of 
1913  reads: 

"The  money  so  collected  by  the  levy  of  the 
tax  as  provided  In  section  one  of  this  act,  shall 
be  known  as  the  special  bridge  fund,  and  shall 
never  exceed  the  sum  of  two  hnndred  thousand 
dollars,  for  the  construction  of  any  one  bridge 
and  its  necessary  approaches." 

This  statute  does  not  restrict  the  cost  of 
the  bridge,  but  limits  the  amount  that  may 
be  raised  by  taxation  for  its  construction. 
The  plans  and  8i)ecificatlons  contain  this  pro- 
vision, as  found  In  the  i^inlon  of  the  trial 
court: 

"The  maTisfinm  amonnt  which  the  county  is 
authorised  by  the  law  to  expend  from  the  coun- 
^  treasury  for  the  construction  of  this  bridge 
is  $200,000,  to  be  raised  by  a  tax  levy.  More 
than  one-half  of  this  amount  has  been  collected, 
and  it  is  expected  that  the  Santa  F6  Railway 
Company  will  contribute  an  extra  sum,  and  if 
such  contribution  is  made,  a  sum  available  will 
be  in  excess  of  it,  *  *  *  but  in  no  event  will 
the  amount  expended  from  the  county  treasury 
exceed  the  sum  of  $200,000,  and  bidders  must 
take  this  into  account  In  preparing  their  ten- 
der." 

Under  this  provision  of  the  contract  the 
county  cannot  be  compelled  to  pay  more  than 
$200,000  for  the  construction  of  the  bridge. 
The  entire  cost  to  Douglas  county  will  not 
amount  to  $200,000. 

The  Judgment  is  aflSrmed.  All  the  Jus- 
tices concurring. 


FARMERS'  &  DROVERS'  BANK  T.  BASH< 

OR.     (No.  20189.) 
(Supreme  Court  of  Kansas.    Oct  7,  1916.) 

(ByXlahiu  &y  fke  Court.) 

1.  Bilijb   and   Notes   C=>283— I/iABrLrrr  o» 
Indobskb— Pbbsons  Secondabily  Liable. 

The  payee  of  a  note  who  transfers  it  by  aa 
indorsement  guaranteeing  payment  becomes  sec- 
ondarily liable  within  the  meaning  of  secdon 
127  of  the  Negotiable  Instruments  Act  (Gen. 
Stat  1909,  I  6373). 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  627;  Dec.  Dig.  «=>283.] 

2.  Bills  and   Noxks  «»801— Liabiutt  ov 
Indobseb— Persons  Secondabilt  Liable. 

A  person  secondarily  liable  is  discharged  by 
any  agreement  binding  on  the  bolder  to  extend 
the  time  of  payment  unless  the  agreement  be 
made  with  such  person's  assent  or  unlvs  re- 
course against  him  be  expressly  reserved.  Ne- 
gotiable Instruments  Act,  I  127  (Gen.  Stat 
1909,  {  5373). 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  C;ent  Dig.  H  706-721;  Dec.  Dig.  «s> 
301.] 

3.  Bills  and  Notes  ^aSOl— Ioabixht  or 

Indobseb — "Assent." 
Assent,  as  used  in  section  127  of  the  Ne- 
gotiable Instruments  Act  (Gen.  Stat  1909,  I 
5378),  means  concurrence  m  the  agreement  to 
extend  the  time  of  payment  when  made.  With- 
out such  assent  an  agreement  to  extend  time 
of  payment  ipso  facto  discbarges  the  person 
secondarily  liable. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Gent  Dig.  H  706-721;  Dec.  Dig.  «s> 
301. 

For  other  definitions,  see  Words  and  Fhraisea, 
First  and  Second  Series,  AssentJ 

4.  Bills  and   Notes  4=3301- Liabilitt  or 
Indobseb- Extension. 

Knowledge  of  an  extension  does  not  alone 
constitute  assent  and  it  Is  Bot  necessary  that 
an  extension  be  expressly  objected  to  to  entitle 
a  person  secondarily  liable  to  his  discharge. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  706-721;  Dec.  Dig.  «s» 

6.  Bills  and  Notes  «s»3(kl— Liabilitt  oi 

In  D  OBSEB— Be  vi  val. 
After  a  person  secondarily  liable  has  been 
discharged  by  an  extension  made  withont  his  as- 
sent his  liability  can  be  revived  only  by  virtue 
of  a  new  contract  or  by  virtue  of  conduct  cre- 
ating estoppel. 

[f^.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  706-721;  Dec  Dig.  «s> 
301.] 

Appeal  from  District  Court  Morris  County. 

Action  by  the  Fanners'  &  Drovers'  Bank 
against  J.  C.  Bashor.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  new  triai 

Edwin  Anderson,  of  Council  Grove,  and 
Samuel  &  Hartley,  of  Emporia,  for  appel- 
lant Nicholson  &  Pirtle^  of  OonncU  Grove, 
for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
on  a  promissory  note  given  to  the  defendant 
and  by  him  indorsed  and  delivered  to  tbs 
plaintiff  under  an  Indorsement  gnaranteeInK 
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payment  The  ptelptUf  xecoTered,  and  ttia 
defendant  appeals. 

The  note  was  given  to  the  defendant  by  B. 
B.  Badec  and  was  payable  on  September  1. 
Idl8.  Before  maturity  the  defendant  trans- 
ferred the  note  to  the  plalntUt  under  the  fol- 
lowing guaranty  Indorsed  on  the  back: 

"For  value  meived  I  hereby  guarantee  the 
payment  of  the  within  note  at  maturitv  or  at 
any  time  thereafter,  with  Interest  at  the  rate 
of  8  per  cent,  per  annum  until  paid,  waiving 
demand,  notice  of  nonpayment  and  protest." 

[4]  On  August  26th  the  bank  extended  the 
time  of  payment,  without  consideration,  to 
October  1st.  On  September  2d  the  defend- 
ant paid  $25  on  the  note,  which  sum  he  had 
obtained  from  Rader  fOr  the  purpose.  There 
was  evidence  that  at  that  time  the  defend- 
ant was  Informed  of  the  extension  to  Octo- 
ber 1st  On  October  1st  the  time  of  payment 
was  extended  to  December  1st,  Rader  paying 
Interest  In  advance  for  the  extension.  The 
president  of  the  bank  testlfled  to  the  negoti- 
ations for  the  purchase  of  the  note,  consum- 
mated by  execution  of  the  goaranty  and  de- 
livery of  the  note.  He  further  testtfled  that 
be  had  a  number  of  conversations  with  the 
defendant  In  which  he  told  the  defendant 
about  the  extensions.  The  court  instructed 
the  Jury  that  If  the  defendant  had  knowledge 
of  the  extension  he  was  liable.  The  instruc- 
tion was  erroneous.  No  right  to  extend  the 
time  of  payment  was  reserved  to  the  bank  In 
the  guaranty,  and  In  order  to  be  bound  by 
the  second  extension  it  was  necessary  that 
the  defendant  assent  to  It  Negotiable  In- 
struments Act,  {  127  (Gen.  Stat  1909,  g  5373). 
Knowledge  alone  does  not  constitute  assent 
and  it  is  not  necessary  that  a  surety  or 
guarantor  having  knowledge  of  an  extension 
should  expressly  object  to  It  to  entitle  him 
to  his  discbarge.  1  Brandt,  Suretyship  and 
Guaranty  (3d  Ed.)  i  379. 

[1-8, 5]  The  court  gave  the  Jury  an  In- 
struction relating  to  ratification  of  the  ex- 
tension by  the  defendant  by  treating  the 
guaranty  as  a  subsisting  obligation.  This 
instruction  was  also  erroneous.  It  was  broad 
enough  to  permit  the  Jury  to  find  against  the 
defendant  because  of  the  payment  made  on 
the  note  after  the  first  extension.  That  ex- 
tension did  not  discharge  the  defendant  and 
tf  it  had  been  binding  on  the  bank  and  had 
been  assented  to  by  the  defendant,  those  facts 
would  not  have  authorized  the  bank  to  grant 
a  second  extension.  1  Brandt  Suretyship 
and  Guaranty  (3d  Ed.)  i  379.  Furthermore, 
the  defendant  was  a  party  secondarily  liable. 
Bank  v.  Bellamy,  19  N.  D.  609,  125  N.  W.  888, 
81  Ia  B.  A.  (N.  S.)  149.  He  was  discharged 
by  any  agreement  binding  on  the  bank,  to 
extend  the  time  of  payment  unless  the  agree- 
ment were  made  with  the  defendant's  assent 
or  unless  recourse  against  him  were  express- 
ly reserved.  Negotiable  Instruments  Act  I 
127  (Gen.  St  1909,  |  6873).  Assent  to  an 
agreement  extending  time  of  payment  means 


oonoirrencft  In  the  agreement  when  madeu 
An  extension  without  such  assent  ipso  facto 
discbarges  the  party  secondarily  liable  and 
he  can  again  become  liable  only  by  virtue  ot 
a  new  contract  or  by  virtue  of  conduct  creat- 
ing estopp^ 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial.    AU  the  Justices  concurring. 


SOUTHERN  SURETY  CO.  v.  HUDSON  et  aL 
(No.  20387.)      ' 
(Siq^reme  Oourt  of  Kansas.    Oct  7,  1916.) 

(Bvllabtu  by  the  Court.) 

Mechanics'  Liens  €=9226— Biqht  to  Lien— 

Effect  at  Bono. 
A  contract  entered  into  by  a  board  of  educa- 
tioB  for  building  a  scboolhouse  required  the 
contractor  to  give  a  bond  for  its  faithful  per- 
formance, and  also  a  bond  for  indemnity  against 
mechanics'  liens  in  accordance  with  the  statute. 
The  same  surety  company  executed  both  bonds. 
That  for  faithful  performance  made  liability 
theremider  contingent  upon  certain  conditions 
which  were  not  referred  to  in  the  other  bond. 
Several. lien  statements  were  filed.  The  surety 
company  procured  assignments  from  the  claim- 
ants and  sued  to  enforce  the  liens  on  the  ground 
that  the  condition*  referred  to  had  not  been 
complied  with.  Beld,  that  as  the  statute  pro- 
vides that  no  lien  shall  attach  where  a  bond 
such  as  it  describes  is  given  for  the  payment  of 
claims  that  might  be  a  basis  of  liens,  the  giving 
of  such  a  bond  prevented  a  lien  from  attaching, 
irrespective  of  any  failure  of  the  board  to  com- 
ply with  the  terms  of  the  other  bond. 

[Ed.  Note-— l!V>r  other  cases,  see  Mechanics' 
liens  Cent  Dig.  I  409;   Dec  Dig.  <8=>226.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  the  Southern  Surety  Company 
against  R.  L.  Hudson  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Albert  Fanleoaer  and  C.  Ward  Wrii^t 
both  of  Arkansas  City,  and  A.  G.  Moseley  and 
W.  W.  BerroD.,  both  of  St  Louis,  Mo.,  for  ap- 
pellaat.  C.  T:  Atkinson,  of  Arkansas  City, 
fbv  appellees. 

MASON,  J.  The  board  of  education  of 
the  ctty  of  Arkansas  City  entered  Into  a 
contract  with  R.  L.  Hudson  for  the  building 
o;f  a  school  house,  which  required  the  con- 
tractor to  give  two  bonds,  one  for  its  faith- 
ful i)erformance,  and  the  other  for  indemnity 
against  mechanics'  liens,  "as  required  by  the 
laws  of  the  state  of  Kansas."  Several  lien 
statements  were  filed.  The  surety  company 
procured  assignments  of  the  rights  of  the 
claimants,  and  brought  an  action  to  foreclose 
the  liens,  based  upon  a  contention  that  the 
conduct  of  the  board  bad  released  it  from 
liability  upon  the  bonds,  thus  making  the 
situation  practically  the  same  as  though  no 
bond  had  been  given.  A  motion  of  the  board 
for  Judgment  in  its  behalf  upon  the  pleadings 
was  sustained,  and  the  plaintiff  appeals. 

A  copy  of  the  contract  Is  set  out  In  the 
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answer,  which  mnst  be  regarded  as  accurate, 
since  Its  correctness  was  not  denied  under 
oath.  It  shows  that  the  clause  upon  which 
the  plaintiff  chiefly  relies  reads  as  follows: 

"It  la  further  agreed  by  the  party  of  the  first 
part  [the  contractor],  that  a  sum  of  money  equal 
to  10  per  cent,  be  reserved  and  shall  be  held  by 
the  party  of  the  second  part  [the  board  of  educa- 
tion] as  part  security  for  the  faithful  perform- 
ance of  work  and  may  be  applied  under  the  di- 
rection of  the  superintendent  in  liquidation  of 
any  damages  under  this  contract" 

The  bond  against  liens  was  approved  and 
filed  by  the  clerk  of  the  district  court;  and 
was  in  the  form  provided  by  statute  (Code 
Civ.  Proc.  {  660;  Gen.  Stat  1909,  i  6255), 
running  to  the  state  for  the  benefit  of  persons 
In  whose  favor  liens  might  accrue,  the  con- 
dition being  expressed  in  these  words: 

'"Tht  condition  of  this  obligation  is  that  R. 
Ia  Hudson  will  make  payment  of  all  claims  aris- 
ing from  the  furnishing  of  labor  or  material  for 
the  purpose  hereinbefore  recited,  which  might  be 
the  basis  of  lien  under  the  provisions  of  the 
laws  of  the  state  of  Kansas." 

The  bond  for  the  faithful  performance  of 
the  contract  contained  this  language,  the 
italics  showing  the  portions  particular^  re- 
lied upon  by  the  plaintiff: 

"Provided,  however,  that  this  bond  is  issued 
subject  to  the  following  conditions  and  provi- 
sions: 

"First  That  no  liability  shall  attach  to  the 
surety  hereunder  unless,  in  the  event  of  any  de- 
fault on  the  part  of  the  principal  in  the  perform- 
ance of  any  of  the  terms,  covenants  or  condi- 
tions of  the  said  contract,  the  obligee  shall 
promptly,  upon  knowled^gie  thereof,  and  in  any 
event  not  later  than  thirty  days  after  the  oc- 
currence of  such  default,  deliver  to  the  surety 
at  its  office  in  the  dtr  of  Muskogee,  Oldahoma, 
written  notice  thereof  with  a  statement  of  the 
principal  facts  showing  such  default  and  the 
date  thereof;  nor  unle«»  the  laid  obligee  ihall 
deliver  toritte*  notice  to  the  *uretv  at  ita  ofioe 
aforesaid,  and  the  content  of  the  surety  tliereto 
obtained,  before  making  to  the  principal  the 
ftmal  payment  provided  for  under  the  oontnot 
herein  referred  to. 

"Second.  That  in  case  of  such  default  on  the 
part  of  the  principal,  the  surety  shall  have  the 
right,  if  it  so  desire,  to  assume  and  complete  or 
procure  the  completion  of  said  contract;  and  in 
case  of  such  default,  the  tvrety  shall  be  subro- 
gated wid  entitled  to  aU  the  rights  and  proper- 
ties of  the  principal  arising  out  of  said  contract 
and  otherwise,  including  all  seaurities  and  in- 
dentnitieis  theretofore  received  by  the  obligee 
and  all  deferred  payments^  retained  percentages 
and  credits,  due  to  the  principal  at  the  time  of 
such  default  or  to  become  due  thereafter  by  the 
term*  and  dale*  of  the  oontraot." 

The  petition  and  reply  allege  In  substance 
that  the  board  was  estopped  from  Insisting 
upon  the  surety's  liability  on  the  bonds,  be- 
cause It  failed  to  retain  10  per  cent  of  the 
contract  price,  but  paid  It  to  the  contractor 
at  the  time  of  the  completion  of  the  build- 
ing, making  It  impossible  for  the  surety  to 
protect  Itself  against  any  claim  that  might 
be  made  the  basis  of  a  Uen.  The  plaintiff's 
contention  is  that  the  contract  and  the  two] 


bonds  are  to  be  interpreted,  as  parts  of  one 
entire  agreement,  and  that  the  violation  by 
the  board  of  a  provteion  of  the  bond  for 
faithful  performance  of  the  contract  precludes 
its  enforcing  the  other  bond  against  the  sure- 
ty. It  Is  at  least  doubtful  whether  sufflcient 
facts  are  pleaded  to  show  that  any  loss  to 
the  surety  resulted  from  a  premature  settle- 
ment with  the  contractor — a  condition  neces- 
sary to  a  defense  to  the  bond  based  on  that 
ground.  School  District  v.  McCurley,  92  Cau. 
53,  142  Pac.  1077,  Ann.  Gas.  1916B,  238;  T. 
M.  C.  A.  V.  Rltter,  92  Kan.  467,  140  Pac.  892, 
L.  R.  A.  1915C,  177.  But  that  question  need 
not  be  determined,  for  the  case  is  controlled 
by  another  consideration.  The  requirement 
regarding  notice  to  the  surety  before  the 
making  of  the  final  payment,  and  that  re- 
lating to  the  subrogation  of  the  surety  to 
the  rights  of  the  board,  were  made  condi- 
tions of  the  surety's  liability  upon  the  bond 
for  faithful  performan<»  of  the  contract, 
but  the  bond  for  Indemnity  against  mechan- 
ics' liens  was  complete  in  Itself  and  con- 
tained no  such  limitation.  The  present  ac- 
tion, so  far  as  the  board  of  education  is  con- 
cerned, is  purely  one  for  the  enforcement  of 
mechanics'  liens  against  the  schoolhouse. 
Such  a  lien  can  exist  only  by  virtue  of  the 
act  of  the  Legislature,  under  the  conditions 
there  laid  down.  And  the  statute  in  so  many 
words  provides  that  where  the  contractor 
gives  such  a  bond  against  liens  as  that  here 
given,  and  it  Is  approved  and  filed,  no  lien 
shall  attach.  Gen.  Stat  1909,  i  6255.  While 
the  obligation  to  furnish  the  bond  was  as- 
sumed by  the  contractor  as  a  part  of  his 
contract,  its  effect  is  determined  by  the  stat- 
ute, with  which  it  complied  in  all  respects. 
It  gave  protection  to  third  persons,  and  when 
it  bad  once  been  executed,  approved,  and 
filed,  it  was  not  subject  to  nulUflcation  by 
reason  of  the  relations  of  the  builder  and 
contractor.  The  statute  says  that  where  such 
a  bond  is  given  there  shall  be  no  lien.  The 
bond  was  given  and  all  basis  for  a  lien  was 
thereby  removed.  The  laborers  and  material- 
men bad  no  claim  against  the  building  and 
their  assignment  could  transfer  none  to  the 
plaintiff. 

The  appellant  suggests  that  at  all  events 
the  court  committed  reversible  error  in  fall- 
ing to  render  a  personal  Judgment  as  prayed 
ed  in  the  petition,  against  the  contractor. 
The  ruling  complained  of  is  the  sustaining 
of  the  motion  of  the  board  of  education  tor 
judgment  In  its  favor  dismissing  the  suit 
This  ruling  and  the  ensuing  judgment  are  to 
be  interpreted  as  defining  the  rights  of  the 
plaintiff  with  respect  only  to  the  board,  and 
not  as  affecting  its  action  regarded  as  a  per- 
sonal one  against  the  contractor. 

The  judgment  Is  affirmed.  All  the  Jostleet 
concurring. 
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EAGLE!  T.  MATTHEWS.     (No.  20160.) 
(Supreme  Oourt  of  Kansaa.    Oct  T.  1018.) 

(Syllabut  iy  tit  Court.) 

1.  Landiabd   and   Tenant  €s»172(1),  its- 
Possession  Of  Premises— BviCTiON. 

In  order  to  constitute  a  constructive  eviction, 
the  acta  complained  of  must  be  those  of  the  land- 
lord or  those  for  which  he  is  responsible,  and 
acta  of  third  persons,  impairing  the  usefulness 
or  enjoyment  of  the  premises,  do  not  amount  to 
an  eviction  by  the  landlord  unless  committed  un- 
der his  direction  or  at  hia  instance  or  with  his 
consent 

[Ed.  Note.— For  other  caaea,  see  Landlord  and 
Tenant  Cent  Dig.  <|  695,  867,  700,  702,  705- 
707 ;  Dec.  Dig.  «=»172(1),  173.] 

2.  Landlobd  and  Tenant  «s>233(1)— Rent- 
Defenses— Eviction  . 

In  an  action  to  recover  rent  where  the  de- 
fense is  a  constructiye  eviction,  a  general  ver- 
dict in  favor  of  the  defendant  will  be  set  aside, 
where  the  special  findings  show  that  none  of 
the  grounds  upon  which  the  defendant  claims 
the  nght  to  abandon  the  premises  resulted  from 
any  wrongdoing  of  the  plaintlS  w  by  hia  direc- 
tion or  consent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tuiant  Cent  Dig.  |$  940,  944;  Dec.  Dig.  «s> 
233(1).] 

3.  Landlobd  and  Tenant  «i=»178  —  Posses- 
sion or  Pbxmisss— Eviction— Waivbb. 

Where  a  tenant  claims  that  circumstances 
have  arisen  which  give  him  the  right  to  abandon 
the  lease  and  he  claims  an  eviction,  he  must  act 
within  a  reasonable  time  after  the  discovery  of 
the  conditions ;  and  where  he  remains  in  posses- 
sion of  the  premises  under  the  lease  for  11 
months,  and  the  conditions  were  the  same  before 
and  after  the  execution  of  the  lease,  he  will 
be  held  to  have  waived  any  claim  that  he  haa 
been  evicted  by  reason  of  the  conditions. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |  713;  Dec.  Dig.  <8=»178.J 

Appeal  from  District  <:!bnrt,  Sbawnee 
County. 

Action  by  (Aarles  S.  Eagle  against  Todd 
Matthews.  From  a  Judgment  for  defendant, 
plaintifl  appeals.  Reversed  and  remanded, 
with  directions. 

Garver  &  Oarver,  of  Topeka,  for  appellant 
Hungate  ft  Heinz,  of  Topeka,  for  appellee 

PORTER,  3.  This  is  an  action  by  a  land- 
lord to  recover  rent  The  petition  set  forth  a 
written  lease  of  the  south  half  of  a  store- 
room on  Kansas  avenue  in  the  city  of  Topeka, 
for  a  term  of  16^  months  from  July  16, 1913, 
at  a  rental  of  |125  a  month  payable  In  ad- 
vance. The  defendant  went  Into  possession 
and  paid  the  rent  until  June,  1914,  when  he 
abandoned  the  premises  and  refused  to  pay 
the  rent  for  the  rest  of  the  term.  The  plain- 
tiff gave  him  notice  that  he  would  be  held 
for  the  agreed  rent  until  the  termination  of 
the  lease,  but  that  in  the  meantime  plaintiff 
was  willing  to  coH>perate  with  him  in  finding 
another  tenant  for  the  room  and  would  re- 
port any  application  that  might  be  made. 
The  answer  set  up  a  constructive  eviction, 
and  alleged  that  the  premises  were  leased  for 
the  purpose  of  ccMiducting  a  shoe  and  hat 


shop;  that  the  plaintiff  occupied  the  north 
Iialf  of  the  room  as  a  retail  cigar  and  tobac- 
co shop,  the  premises  being  divided  by  a 
partition;  that  the  front  door  of  the  plaUi- 
tilTs  place  of  business  and  that  of  the  defend- 
ant opened  from  a  common  vestibule;  that 
in  tli«  east  end  of  the  premises  a  large  plate 
glass  show  window  was  of  great  value  as  an 
advertising  feature  to  the  defendant's  busi- 
ness ;  that  during  all  the  time  the  defendant 
occupied  the  premises  the  plaintiff  willfully 
permitted  a  group  of  young  men  who  fre- 
quented plaintUTs  place  to  stand  and  loiter 
in  front  of  defoidant's  show  window,  ol>- 
structlng  the  view  from  Kansas  avenue  and 
destroying  the  usefulness  of  the  window  as 
an  adTertitdng  medium ;  and  tliat  these  loaf- 
ers maintained  tbelr  position  in  front  of 
the  defendant's  place  with  the  consent  and 
encouragement  of  the  plaintiff.  Another 
defense  alleged  was  tliat  plaintiff  permitted 
gambling  in  his  cigar  store,  where  numbers 
of  young  men  congregated  early  In  the  morn- 
ing and  remained  until  late  at  night,  and  that 
they  indulged  In  loud,  profane,  and  indecent 
talk  which  could  be  beard  in  the  defendant's 
store  by  liimself  and  bis  customers.  The 
answer  alleged  these  grounds  for  the  aban- 
donment of  the  lease.  The  Jury  returned  a 
general  verdict  in  favor  of  defendant,  and  at 
the  request  of  the  plaintiff,  answered  a  num- 
ber of  special  questions.  The  plaintiff  moved 
for  Judgment  on  the  special  findings,  and 
the  sole  question  for  determination  is  wheth- 
er the  court  erred  in  refusing  to  sustain  the 
motion. 

The  special  findings  are,  in  substance,  that 
persons  did  not  congregate  in  front  of  Mat- 
thews' show  window  or  in  the  front  entrance 
at  the  instance,  direction  or  with  the  consent 
of  the  plaintiff  or  any  of  his  employes ;  that 
there  was  no  gambling  conducted  at  E2agle's 
place  "that  interfered  with  the  defendant's 
occupancy  of  the  store,"  and  that  Eagle  bad 
instructed  bis  employes  not  to  permit  gam- 
bling <m  the  premises;  that  neither  Eagle 
nor  any  of  his  employes  used  loud,  profttne, 
or  Indecent  language  on  the  premises;  that 
they  did  not  consent  to  nor  encourage  others 
to  use  such  language;  and  that  the  conduct 
of  persons  congregating  at  Eagle's  premises 
was  no  different  from  the  conduct  of  a  like 
body  of  persons  under  similar  circumstances. 
The  findings  are,  too,  tliat  Matthews  was 
familiar  with  the  fact  that  Eagle  was  con- 
ducting a  cigar  store  at  this  place  before 
entering  into  the  lease,  and  that  Matthews 
was  familiar  with  the  place  and  ijis  surround- 
ings at  the  time  the  lease  was  made,  and  that 
the  conditions  were  no  different  during  his 
lease  than  before. 

[1, 1]  None  of  the  grounds  upon  which  the 
defendant  claims  the  right  to  abandon  the 
premises  resulted  from  any  wrongdoing  of 
the  plaintiff.  The  space  in  front  of  the  show 
window  on  the  side  occupied  by  the  defend- 
ant was  not  under  the  control  of  the  plaintiff. 
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and  he  conld  not  b«  Iield  responsible  for  the 
presence  of  persons  congregating  there.  If 
the  defendant  was  dissatisfied  with  having 
persoits  standing  In  front  of  his  window,  he 
should  have  complained  to  the  police.  It  Is 
said  that : 

"Trespasses,  or  other  acta  of  third  persona  im- 
pairlog  the  asefnlness  or  enjoyment  of  the  de- 
mised premises,  do  not  amonnt  to  an  eviction 
b;  the  lessor,  unless  the  acts  from  which  the 
eviction  is  asserted  to  result  were  committed 
under  the  direction  of  or  at  the  Instance  or 
with  the  consent  of  the  lessor."    24  Cyc  11S2. 

The  rale  is  that  tn  order  to  constltnte  a 
oonstructlve  eviction,  the  acts  complained  of 
must  be  those  of  the  landlord  or  thooe  for 
which  he  is  re^ranaible. 

[3]  Moreover,  the  defendant  remained  In 
possession  of  the  premises  under  the  lease 
tor  U.  months  after  the  commencement  of 


the  term.  The  findings  are  tbat  the  condi- 
tions remained  the  same  before  and  after 
the  execution  of  the  lease,  so  that  he  must  be 
held  to  have  waived  any  right  to  claim  that 
he  had  been  evicted  from  the  premises  by 
reason  of  the  conditions.  Where  a  tenant 
claims  that  circumstances  have  arisen  which 
give  him  the  right  to  abandon  a  lease,  be 
must  act  within  a  reasonable  time  after  he 
discovers  the  conditions.  Seaboard  Realty 
Co.  V.  Fuller,  33  Misc.  Rep.  109,  67  N.  T. 
Supp.  14ai  8  N.  X.  Ann.  Cas.  418;  2i  Cyc. 
1134. 

The  findings  are  in  direct  contradiction 
of  the  general  verdict  and  must  controL 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the 
plaintiff's  motion  for  Judgment.  All  the  Jus- 
tlcea  ooncarrins. 
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OIIiLIBS  ▼.  LIMSOOTT.    (No.  20156.) 
(Supreme  Coart  of  Kansas.     Dec.  9,  1916.) 

Appeal  from  Diatrict  Court,  Leavenworth 
County. 

On  rehearing.     Former  opinion  adhered  to. 

For  former  opinion,  see  98  Kan.  78,  IS?  Pae. 
423. 

A.  E.  Crane,  of  Atchison,  Woodbum  Bros,,  of 
Holton,  Codding  &  Coddinjf,  of  Leavenworth, 
and  Charles  Hayden.  of  Holton,  for  appellant. 
John  D.  Myers,  of  Kansas  City,  Mo.,  and  M. 
N.  McNaughton,  of  Leavenworth,  for  appelloe. 

PER  CURIAM.  For  sufficient  reasons,  a 
Tehesring  in  tMs  oase  (OiDies  v.  Linscott,  98 
Kan.  78,  167  Pac  423)  was  granted  and  a  re- 
armament ordered.  Since  then  every  phase  of 
thia  controversy  has  been  reconsidered,  but  the 
court  can  discern  no  way  to  disturb  the  judg- 
ment of  the  trial  court,  nor  does  it  seem  advis- 
able either  to  amplify  or  modify  our  former 
opinion  and  }adg:ment. 


STATE  V.  POWELL.     (No.  20698.) 
(Suprnne  Court  of  Kansas.    Oct  7,  1916.) 

(Syllabtu  ip  th»  Otmrt) 
Cbiminai.    Law    «s>942(2)  —  Nxw    Tbial— 

GBOtTNDS. 

Assignments  of  error,  relating  to  the  intro- 
«lnction  of  evidence,  misconduct  of  a  juror,  mis- 
4M>ndttct  of  counsel,  an  instruction  to  the  jury, 
and  the  overruling  of  the  motion  for  a  new  trial, 
examined,  and  held  to  be  without  merit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2316,  2332;  Dee.  Dig.  «=» 
942(2).] 

Appeal  from  District  Coart,  Decatur 
County. 

Neil  Powell  was  oonvicted  of  gambling,  and 
appeals.    Affirmed. 

J.  P.  Noble,  of  Oberlin,  for  appellant  8. 
M.  Brewster,  Atty.  Gen.,  L.  M.  Parker  and 
A.  C.  T.  Oeiger,  both  of  Oberlin,  and  John 
L.  Hunt,  of  Topeka,  for  the  State. 

BURCH,  J.  Tbe  defendant  waa  cmivlcted 
of  gambling  and  appeals. 

All  the  circumstances  indicated  gambling, 
and  the  checks  which  were  captured  and  in* 
troduoed  in  evidence  were  quite  oorrobora- 
tire. 

The  evidence  relating  to  misconduct  on 
the  part  ot  a  Jnror  was  conflicting,  and  the 
trial  court  decided  in  favor  of  the  juror.  Ac- 
cepting his  .statements  as  true,  his  Impro- 
priety in  suffering  himself  to  be  Interrogated 
at  all  about  the  case  did  not  amount  to  mha- 
oondUGt  from-  which  prejudice  Is  loesumed, 
and  no  prejudice  whatever  was  laade  to  ap- 
pear. 

The  evidence  ^ven  by  the  sheriff  at  the, 
trial  of  one  of  the  defendant's  associates  was 
not  radically  different  from  the  affidavit  of 
the  county  attorney:  The  facts  stated  were 
essentially  the  same.  Condusions  contained 
in  the  affidavit  depended  on  the  facts,  and 
donbtless  the  Jury'  dre^  its  own  conclu- 
aions.  The,. defendant  consented  that , tbe 
affidavit  might  he  read.    The  subsequent  evi- 


dence of  the  sheriff  was  not  newly  discov- 
ered evidence.  At  most  it  was  merely  evi- 
dence somewhat  at  variance  with  previous 
evidence  of  the  same  witness,  and  new  trials 
are  not  granted  on  that  ground.  Besides 
this,  the  evidence  was  ample .  to  sustain  a 
conviction  without  the  affidavit 

Misconduct  of  the  county  attorney  which 
was  not  committed  needs  no  discussion.  The 
instruction  on  the  subject,  of  reasonable  doubt 
was  correct 

The  Judgment  of  tbe  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


STOTHARD  r.  JITNIOR  GOAL  ft  MINING 

CO.    (No.  20370.) 

(Supreme  Court  of  Kansas.    Oct  7,  1916.) 

(Syllaliu  by  the  Court) 

Tbiai.  «s»13B(1)— StrrnoiENOT  of  Evidence. 
The  plaintiif's  testimony  as  to  how  the  in- 
jury occurred  was  susceptible  of  two  different 
constructions.  The  -trial  court,  after  directing 
a  verdict  for  the  defendant  granted  a  new  trlaL 
Beld  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D&.    Si   332,   833,    888-841;   Dec    Dig.   «=> 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Lew  Stothard  against  the  Junior 
Coal  ft  Mining  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

R.  M.  Sfaeppaid,  of  Joplin,  Mo.,  for  appel- 
lant T.  J.  Karr  and  B.  E.  Haney,  both  of 
Olrard,  for  appellee. 

WEST,  3.  The  plaintiff  sued  to  recover 
damagM  alleged  to  have  been  received  while 
working  In  the  defendants  strip  pit  by  fir- 
ing a  blast  without  giving  the  plaintiff  prop- 
er warning.  In  his  account  of  the  matter 
his  story  of  what  oecnriied  made  out  a  case. 
In  Ilia  attempt,  however,  to  fix  the  chrono- 
logical limits  of  the  affair  his  mathematical 
eetimatas  took  him  out  of  court.  After  hav- 
ing directed  a  verdict  tor  tbe  defendant  the 
trial  court  acting  upon  the  theory  of  Adcer  v. 
Norman,  T2  Kkn.  5S6,  84  Pac.  631,  as  applied 
in  Comwell  V.  Moss,  99  Kan.  229,  147  Pac. 
824,  comdnded  that  it  wo«ld  be  proper  for  a 
jury  to  choose  between  tbe  descriptive  and 
tbe  chroooologtcal  testimony  of  tbe  plaintiff 
and  granted  a  new  trlaL 

Ibis  ruling  was-  right  for  two  reasons: 
nrst,  beoanse  the  conrt  was  not  satisfied 
with  the  former  decision  (Olvtl  Code,  §  307 
IQea.  St  1900,  i  6901]);  imd,  second,  be- 
catise  when  thie  evMenoe  even  of  one  witness' 
or  one  party  is  fairly  susceptible  of  two  dif- 
ferent conStrocti<Hi8  leading,  to  diTciiso  results 
it  beoomes  tbe  province  of'  the  jujqy  to  welgU 
sneh  evidence  and  reach  thei  proper  cendo-. 
sion.'  ■;■;., 

The  Indgmeiitis  affliuied.  All  the  Jnstiaes 
concurring. 
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LOOPB  ▼.  CHICAGO,  B.  &  Q.  R.  CO. 

C^o.  20160.) 
(Sapreme  Court  of  Kansaa.    Oct  7,  1016.) 

(Svttaiiu  by  tAe  Court.) 

CouBTs  €=:>222(1)— Justices  of  the  Peack  e=> 

87(3)— Garnishment— Amount    in    Oontbo- 

VEB8Y— Constitutional  Question. 

Under  section  3654  of  the  General  Statates 

of  1909  the  justice  of  the  peace  had  no  right  to 

entertain   the  garnishment   proceeding  involved 

herein,  but  the  district  court,  although  acting 

erroneously,  was  not  without  jurisdiction,  and 

the  amount  involved  being  lesa  than  $100,  and 

no  constitutional  question  being  involved,  the  ai>- 

peal  must  be  dismissed. 

[Ed.  Note.— For,  other  cases,  see  Courts,  Cent. 
Dig.  H  695,  598;  Dec.  Dig.  «=»222(1);  Jua- 
tices  or  the  Peace,  Cent.  Dig.  |  287 ;  Dec.  Dig. 
<8=>87(3).] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  James  Loope  against  tbe  Chicago, 
Burlington  &  Qulncy  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Dismissed. 

Warner,  Dean,  McLeod  &  LAngworthy,  and 
James  P.  Kem,  all  of  Kansas  City,  Mo.,  for 
appellant  B.  B.  Martin,  of  Kansas  City, 
Kan.,  for  appellee. 

WICST,  J.  Tbe  defendant  railroad  compa- 
ny was  called  upon  to  answer  In  a  Justice 
court  a  proceeding  in  garnishment  involving 
wages  earned  out  of  this  state,  payable  out 
of  this  state,  the  cause  of  action  arising  out 
of  this  state,  the  defendant  in  the  garnish- 
ment action  not  being  personally  served 
with  procesa  The  lostice  ordered  tbe  rail- 
road company  to  pay,  and  an  action  was 
brought  in  the  district  court  to  compel  obedi- 
ence to  this  order.  Tbe  defendant,  baTlng 
been  defeated,  appeals,  asserting  tliat  al- 
tbongb  the  amount  involved  is  less  than  |100 
it  bas  been  deprived  of  its  property  without 
due  process  of  law,  and  tliat  tbe  refusal  of 
tbe  trial  court  to  make  findings  of  Caet  and 
conclusions  of  law  in  writing  was  a  depriva- 
tion of  a  remedy  guaranteed  by  tbe  Kansas 
Bill  of  Bights. 

In  view  of  section  3664  of  tb«  Oenera) 
Statutes  of  1909  we  mihesltatlngly  bold  that 
tbe  Justice  of  the  peace  was  utterly  without 
rlgtit  to  entertain  Jurisdiction  of  the  proceed- 
ing except  to  dismiss  it  Tbe  difflcolty,  bow- 
ever,  is  that  when  tbe  matter  was  taken  to 
district  court  that  tribunal  bad  Jurisdiction 
to  determine,  eixeneowly,  as  it  did,  against 
the  rights  of  the  railroad  company  and  tbe 
plain  proTteioUB  of  tbe  statute  in  question. 
Tbe  refusal  to  make  flndiags  <rf  tact  and  con- 
clusions of  law  was  erroneous  merely,  but 
not  Jnrisdlctloaai.  It  was  scragiit  by  answer 
and  by  requests  for  declarations  of  law  to 
induce  tbe  trial  court  to  treat  the  enforce- 
ment of  the  order  of  the  Justice  as  a  depri- 
TatlOD  of  certain  ttnrtltntional  ri^ta.  The 
case,  however,  really  involves  no  constitu- 


tional question,  and  bence  <m  account  of  tbe 
smallness  of  tbe  amount  In  controversy  an 
appeal  wiU  not  lia  Civ.  Oode,  §  666  (Gen. 
St  1909,  i  6161)  ;  aeyenger  y.  Figley,  6S 
Kan.  699,  75  Pac.  1001 ;  Caldwell  v.  Bigger,. 
76  Kan.  49,  55,  90  Pac.  1096 ;  Ayres  v.  Deer- 
Ing,  76  Kan.  149,  90  Pac.  7»4 ;  Brenholts  ▼. 
Miller,  80  Kan.  185,  101  Pac.  998 ;  In  re  Lutt- 
gerding,  83  Kan.  205,  210, 110  Pac.  95 ;  Griggs 
V.  Hanson,  86  Klan.  632,  121  Pac.  1094,  52 
L.  R.  A.  (N.  S.)  1161,  Ann.  Cas.  1913C,  242 ; 
Wheeler  v.  Ballard,  91  Kan.  854,  360,  187 
Pac.  789. 

The  appeal  la  dismissed.    All  the  Justices 
concurring. 

McCULLOUGH  v.  MISSOURI  PAaBX.  00.* 

(No.  20143.) 

(Supreme  Court  of  Kansas.    Oct  T,  1916.) 

(Byllabtu  ty  th«  Court.) 

1.  OoTJBTS  «=»489(9)— Conflicting  Juaisnrc- 
TioN— State  (JoxniTa  and  United  States. 
OouBTs— MtSBouTiNa  Shipments. 

The  state  courts  have  jurisdiction  of  an  ac- 
tion against  a  carrier  for  damages  occasioned  by 
the  nusrouting  of  an  interstate  shipment,  by 
which  a  privilege  of  milling  in  transit  was  lost,, 
which  would  have  been  available  if  the  shipping 
directions  had  been  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  1326;   Dec.  Dig.  «=94S9(9).] 

2.  Tbial  (S=»36— Oabbiaob  or  Goods— Liasil- 

ITT  FOB  MlSBOUTTNO— ADinSSIONB  AT  TBIAU 

In  an  action  against  an  initial  carrier  for 
misrouting,  a  statement  made  at  the  trial  by  the 
defendant's  attorney  that  it  admitted  that  it  did 
misroute  the  goods,  but  denied  the  loss  claimed 
by  the  plaintiff  dispenses  with  the  necessity  of 
proof  that  the  aefendant  was  in  fault,  even  if  the 
situation  is  such  that  it  was  not  liable  for  the 
misconduct  of  a  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  I  88;   Dec.  Dig.  «=»35.] 

8,  Gabbixbs  9=994(4) — Cabbiaoe  or  CtooDS— 

LlABILITT  rOB  MiSBOUTINO. 

Where  a  shipper  of  grain  is  required  to  sub- 
mit to  a  reduction  in  the  selling  price  because  »/■ 
milling  in  transit  privilege  was  lost  through  mis- 
routfaig,  he  is  entitled  to  recover  the  amount  of 
his  loss  from  tbe  carrier  In  fault 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  388-395,  456;  Dee.  Dig.  «=994(4).]; 

4.  Afpeal  and  Ebbob  «=»101(K1)— Review— 
QuEsnoNs  or  Faot. 

The  evidence  h^d  sufficient  to  support  a  find- 
ing that  a  privilege  of  milling  in  transit  would' 
have  been  exercised  if  it  had  been  available. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  897&-8981;  Dec  Dig.  «=> 
1010(1).] 

5.  Cabbixbs  «=:»68  —  REOTmanoirs  —  Tabu* 

— OONSTBUCTION. 

Language  of  a  carrier's  tariff  giving  a  privi- 
lege of  milling  in  transit  "subject  to  the  con- 
ditions herein  named,"  Md  to  refer  to  condi- 
tions on  which  like  privilejies  had  been  granted 
In  preceding  portions  of  Ae  tariff,  as  well  as- 
to  Utose  stated  in  the  same  paragraph. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  210,  211 ;  Dec.  Dig.  <8=>63.] 

6.  Cabbixbb  4=»94(4)— Cabbiaos  or  Goona— 

MlSBOUTlNQ— PbOVISIONS  OF  OoNTBACT. 

Damages   for   the   loss   of   the   privilege  of~ 
milling  in  transit  through  misrouting  cannot  bft- 
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recoy«red  ^e>*  tke  privilege  waa  available  only 
where  a  rwerence  to  it  was  noted  on  the  ship- 
ping order  and  bill  of  lading,  and  no  such  nota- 
tion was  made. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Oent.  Dig.  tl  888-895,  460;  Dec.  Dig.  «=» 
M(4).J 

Appeal  from  District  Court,  Sedgwick 
Gonnty. 

Action  by  W.  F.  McCuUoush,  doing  busi- 
ness as  the  McCuUough  Grain  Company, 
against  the  Mlssoarl  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Beversed  and  remanded, 
with  directions. 

W.  P.  Waggener  and  J.  M.  Challlss,  both 
of  Atchison,  for  appellant.  Blake,  Ayres  & 
McCorkle,  of  Wichita  (A  £.  Helm,  of  Topeka, 
of  counsel),  for  appellee. 


MASON,  J.  W.  P.  MeCnllotigh  sued  the 
Mlssoarl  Pacific  Railway  Company  for  dam- 
ages resulting  from  the  mlsroutlng  of  wheat 
shipped  by  him  from  points  in  Kansas  to 
Montlcello,  Ind.  He  recovered  a  Judgment 
for  $652.86,  and  the  defendant  appeals.  He 
had  directed  the  grain  to  "be  sent  by  way  of 
Chicago,  and  from  there  to  its  destination 
by  the  Panhandle  Route,  but  it  was  not  mov- 
ed through  Chicago,  and  was  delivered  to  the 
Panhandle  Company  at  Logansport,  Ind.  The 
taritt  of  the  Panhandle  Route  gave  a  privi- 
lege of  milling  In  transit  with  respect  to  all 
grain  destined  to  milling  stations  such  as 
Montlcello,  whidi  originated  west  of  Chica- 
go and  was  there  delivered  to  that  oompany. 
This  privilege,  U  the  shipping  directions 
had  been  followed,  would  have  Inared  to  the 
benefit  of  the  buyer  at  MontloeUo,  by  virtue 
oC  his  contract  with  the  shipper,  and  would 
have  been  worth  to  him  5Mi  cents  to  the 
hundred  pounds.  In  setUlag  with  tba  plain- 
tiff the  buyer  made  a  dednctlon  at  that  rate 
from  what  he  would  have  been  required  to 
pay  if  the  wheat  had  been  routed  as  agreed 
upon,  80  that  be  could  have  had  the  bcneflt 
ot  the  pdvilege  leferted  to.  The  plalntifl 
submitted  to  the  deduction,  and  his  action 
against  the  dafendant  Is  to  recover  on  ac- 
eoont  of  the  loss  he  thenehy  suffered. 

[1]  1.  The  defendant  maintains  that  the 
state  courts  hove  no  Jurisdiction  of  the  snb- 
Ject-matt«r,  that  the  plaintiff  can  obtain  re- 
lief for  any  injury  he  has  suffered,  only 
through  the  interstate  conunerce  commlsdon 
or  the  federal  courts,  because  his  dalm  is 
based  upon  the  Interstate  Commerce  Act 
(Act  Feb.  4,  18S7,  c.  104,  24  Stjat  879),  and  up- 
on the  provisions  of  a  tariff  filed  thereunder. 
No  attack,  however,  is  made  by  the  plaintiff 
upon  the  validity  of  any  regulation  adopted, 
and  no  administrative  problem  is  Involved. 
The  Jurisdictional  question  presented  is  sub- 
stantially the  same  as  that  considered  In  a 
recent  case  (Rock  Milling  A.  Elevator  Co.  T. 
Railway  Co.,  168  Pac.  869,  decided  July  8, 
1910),  and  upon  the  same  reasoning,  and  up- 


on the  authorities  there  cited,  we  hold  that 
the  action  was  properly  brought. 

[2]  2.  The  defendant,  which  was  the  Initial 
carrier,  contends  that  the  mlsroutlng  was  the 
act  of  a  connecting  road  to  which  It  had  prop- 
erly made  delivery ;  that  by  the  terms  of  the 
bill  of  lading  It  was  exempted  from  liability 
for  the  fault  of  a  subsequent  carrier;  and 
that  this  provlsioa  was  valid  because  the 
prohibition  of  the  Carmack  Amendment  (Act 
June  29,  1906,  c:  3591,  {  7,  pars.  11,  12,  34 
Stat  693  [U.  S.  Comp.  St  1913,  <  8692]) 
against  contracts  of  that  character  relates 
only  to  claims  for  physical  loss  and  damage 
to  the  property  shipped.  The  record  shows 
that  in  response  to  a  question  by  the  trial 
Judge  as  to  the  Issues  Involved,  a  stipula- 
tion having  been  entered  into  as  to  a  part 
of  the  facts,  the  attorney  for  the  defendant 
said: 

"Our  position  is  that  we  did  misroute  this 
stuff;  that  is  agreed.  But  the  amount  of  dam- 
age which  the  plaintiff  suffered  is  not  the  amount 
d  the  milliog  in  transit  privilege,  but  anything 
else  that  be  can  prove,  for  the  reason  that  the 
milling  in  transit  privilege  does  not  apply  to 
plaintiff,  and  these  shipments  are  not  covered 
by  it" 

This  Statement  relieved  the  plaintiff  of  the 
necessity  of  proving  the  defendant's  respousl- 
bility  for  the  mlsroutlng. 

[3]  3.  The  defendant  also  maintains  that 
whatever  injury  resulted  from  the  loss  of 
the  milling  in  transit  privilege  fell  upon  the 
consignee,  and  created  no  cause  of  action  in 
behalf  of  the  shipper.  The  plaintiff  was  en- 
titled to  receive  the  agreed  purchase  price 
upon  the  delivery  of  the  wheat  in  such  man- 
ner as  to  give  the  purchaser  the  advantage 
of  that  privilege.  Not  having  made  deliv- 
ery in  this  manner  he  was  compelled  to  sub- 
mit to  a  corresponding  reduction — ^he  suffered 
a  loss  of  the  amount  involved,  through  the 
failure  of  the  defendant  to  perform  its  duty, 
and  therefore  had  a  right  to  look  to  it  for 
compensation.  The  carrier's  mistake  reduced 
the  selling  value  of  the  property  shipped. 
The  case  is  not  analogous  to  one  (for  in- 
stance) where  a  demand  for  Increased  dam- 
ages for  the  loss  of  goods  Is  based  upon  a 
contract  for  their  sale  at  a  price  above  the 
market  la  that  situation  the  carrier's  11a- 
bill^  could  not  be  affected  by  a  spedal  con- 
tract of  which  it  had  no  notice.  6  Cya  450, 
629.  Here  the  loss  of  an  advantage  that 
would  have  accrued  nnd«r  the  published  tar- 
iff If  the  grain  had  been  routed  as  directed 
was  one  reasonably  to  have  been  anticipated 
from  a  mlsroutlng;  it  followed  as  naturally 
as  damage  results  from  sending  goods  by  a 
route  involving  unnecessarily  high  charges 
for  carriage.  The  amount  of  the  damage 
claimed  was  not  fixed  by  the  contract  of  the 
shipper  and  consignee,  but  by  the  Panhandle 
Boute  tariff. 

[4]  4.  The  milling  in  transit  privilege  is 
exercised  in  this  manner:  Upon  the  delivery 
of  the  grain  at  the  mill  the  full  rate  to  that 
point  is  paid;  if  the  product  is  shipped  in  a 
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apecifled  time,  a  stated  portion  of  this  pay- 
ment Is  credited  upon  the  charges  for  such 
farther  shipment.  The  defendant  asserts 
that  here  it  was  shown  that  the  purchaser  of 
the  wheat  from  the  plaintiff  had  a  greater 
amount  of  credits  of  this  character  than  he 
had  opportunity  to  use  within  the  time  lim- 
ited, and  therefore  would  have  derived  no  ad- 
vantage from  the  privilege  If  it  had  been 
preserved.  This  was  a  question  of  fact. 
A  part  of  the  evidence  tended  to  show  that 
the  privilege  would  have  been  used  if  it  had 
been  available,  and  the  decision  of  the  trial 
court  on  the  point  is  therefore  final. 

[S]  6.  A  more  serious  objection  to  the  judg- 
ment is  raised  by  the  contention  that  by  the 
terms  of  the  tariff  the  milling  In  transit  privi- 
lege Is'  only  available  where  a  reference 
thereto  is  noted  on  the  shlpidng  orders  and 
bill  of  lading,  and  where  shipment  Is  made 
to  a  mill,  and  that  here  no  such  notation 
was  made,  and  the  wheat  was  consigned  to 
the  shipper's  order.  The  shipment  may  per- 
haps in  view  of  aU  the  circumstances  be  re- 
garded as  having  been  made  to  the  mill  with- 
in the  meaning  of  the  requirement  In  that 
regard.  The  question  whether  the  absence  of 
the  notation  was  fatal  to  the  privilege  de- 
pends upon  the  construction  of  the  language 
of  the  tariff.  Four  of  Its  paragraphs,  num- 
bered as  Indicated,  read  thus: 

"(1)  Grain  to  be  milled  or  malted,  may  be  ship- 
ped from  a  station  on  the  P.,  C,  C.  &  St  L.  By., 
or  the  O.  &  M.  V.  E.  R.,  or  from  stations  on  a 
direct  connection  of  the  P.,  O.,  O.  4  St.  L.  Ry. 
or  the  C.  &  M.  V.  R.  R.,  as  specified  herein,  to 
another  station  on  the  P.,  C,  O.  &  St.  L.  Ry. 
or  the  C.  &  M.  V.  R.  R.  and  eastward  thereof, 
taking  the  same  or  less  rate  basis  to  eastern 
cities  on  the  following  conditions: 

"(2)  Shippers  must  note  on  their  shipping  or- 
ders 'For  Milling  or  Malting  Purposes'  and  the 
biUine  agent  must  make  a  like  notation  on  his 
waybills  and  bills  of  lading. 

"(3)  The  grain  must  be  shipped  in  carloads,  to 
a  mill  doing  business  at  a  station  on  the  P.,  C, 
C.  &  St  L.  Ry.  or  the  0.  &  M.  V.  R.  R.  and 
must  be  waybilled  at  tarifF  rate  to  milling  sta- 
tion, and  the  tarilf  rate  must  also  be  shown  on 
the  bill  of  lading  issued  for  the  fcaia. 

"(4)  The  agent  at  milling  station  must  take 
up  the  bill  of  lading  on  delivery  of  the  grain, 
and  on  receiving  from  the  mill  within  six  inonths 
after  the  delivery  of  the  grain  tiiereto,  carload 
shipments  of  the  products  of  snch  grain,  limited 
to:  [An  enumeration  of  various  products  of 
^ain  is  given,  followed  by  directions  as  to  man- 
ner of  settlement.]" 

The  paragrapb  niunberad  (12)  reads  aa  fol- 
lows, the  clause  the  effect  of  which  Is  in  dis- 
pute being  italicized: 

"(12)  Grain  in  caHoads,  origlnatiDg  at  points 
beyond  Chicago,  111.,  and  delivered  to  this  com- 
pany at  Chicago  or  Chicago  junctions,  named 
above,  when  destined  to  mining  stations  on  the 


P.,  0.,  0.  &  St  L.  Ry.  or  O.  4  M.  V.  R.  R.,  to 

be  milled  or  malted,  will  be  luiject  io  the  con- 
ationt  herein  named;  and  the  net  rate  will  bs 
the  joint  through  rate  on  grain  products  from 
point  of  shipment  on  rate  baaing  point  to  desti- 
nation, plus  one-half  cent  per  100  pounds  (mini- 
mum charge  $3.00  per  car),  provided  the  milled 
product  is  forwarded  via  the  P.,  C,  O.  &  St  Ij. 
Ry.,  or  the  0.  &  M.  V.  R.  R.,  to  western  termini 
pomts  located  on  the  P.,  O.,  C.  4  St  L.  Ky., 
Pennsylvania  Ompany  or  Pennsylvania  Rail- 
road, or  to  points  taking  same  rates  (see  list  of 
points  below),  or  to  points  east  of  western  ter- 
mini  via  Union  Line,  as  shown  in  Union  Line 
Bases  for  Freight  Rates,  I.  C.  C.  11,  supple- 
ments thereto  and  reissues  thereof,  and  in  the 
absence  of  joint  through  rates  the  net  rate  will 
be  published  reshipping  rate  on  grain  products 
from  Chicago  or  Chicago  Junction,  plus  one-half 
cent  per  100  pounds  (minimum  charge  $3.00  per 
car).  The  western  termini  referred  to  above 
are:  Allegheny,  Pa.;  Bellaire,  Ohio;  Buffalo, 
N.  Y.;  Erie,  Oil  City,  Pittsburg,  TitusvIUe,  Pa. ; 
and  Wheeling,  W.  Va." 

The  plaintiff  contends  that  the  twelfth  par- 
agraph is  complete  In  Itself;  that  the  re- 
quirement concerning  the  notation  on  the 
shipping  directions  and  bill  of  lading  applies 
only  to  shipments  originating  on  the  Pan- 
handle Route,  or  at  stations  on  a  direct  con- 
nection therewith.  This  Interpretation  in- 
volves regarding  the  words  "subject  to  the 
conditions  herein  named"  in  the  italicized 
clause  as  relating  to  the  conditions  named  In 
that  particular  paragraph.  We  feel  eon- 
strained  to  hold  that  the  expression  quoted 
refers  to  the  conditions  named  in  the  entlra 
tariff  of  which  this  paragraph  is  a  part.  The 
punctuation  and  the  connective  "and"  seem 
to  suggest  additional  conditions  rather  than 
an  eaumeratlon  of  those  referred  to  in  the 
preceding  clause.  The  reqalrementa  set  out  In 
the  earlier  paragraphs,  especiaily  those  con- 
cerning the  notation,  and  the  character  of 
products  to  which  the  privilege  applies,  are 
as  well  adapted  to  shipments  originating  on 
one  side  of  Clilcago  as  on  the  other,  and  with- 
oat  them  tbe  provisions  of  paragraph  12  ap.: 
pear  rather  Incomplete. 

[6]  6.  If  (as  we  have  concluded)  the  privi- 
lege of  mllllBg  in  transit  was  available  only 
where  the  word«  "For  ^Oiling  or  Malting 
Purposes"  had  been  noted  upon  the  shipping 
orden  and  bUls  of  lading,  the  absence  of  sacb 
notation  was  of  course  destructive  of  the 
right  in  the  present  case,  for  the  carrier 
could  allow  no  advantage  to  the  shipper  ex- 
cept in  accordance  with  the  pttbllshed  tar- 
iff, and  the  plaintiff  therefore  suffered  n» 
Injury  from  the  mlsrouting  of  his  shipments. 

It  results  that  a  reversal  must  be  ordered, 
and  the  cause  remanded,  with  directions  to 
render  judgment  for  the  defendant  AU  the 
Jnstices  concurring. 
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STATE  ex  rd.  ABflOE,  Oo.  Atty.,  t.  FBAN- 

GISGO.  Mayor,  et  al.    (No.  21037.) 

(Supreme  Court  of  Kansas.    Oct  7,  1016.) 

(SvUabut  ly  the  Court.) 

L  UniTICIPAI.  OORPOKATIONS  9s>907  — BORDS 

— Statdtobt  Pbovisionb. 
Secdon  7  of  chapter  124  of  the  Laws  of  1918 
does  not  repeal  chapter  101  of  the  Laws  of  1906 
as  amended,  except  in  so  far  as  the  proTisions  of 
the  law  of  1905  as  amended  are  in  conflict  with 
the  pio^sions  of  chapter  124  of  the  Laws  of 
1913. 

[ESd.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Oent  Dig.  f  1886;  Dec.  Dig.  «=» 
907.] 

2.  MuKiciFJLL    Corporations    43>918(4)    — 
Bonds  —  Sttbmibsion  ot  Quxstioh  to  Vot- 
ers—Vauditt. 
An  election,  held  under  chapter  101  of  the 
Laws  of  1906  as  amended,  is  not  vitiated  because 
the  polling  places  were  held  open  from  7  o'clock 
in  the  morning  until  7  o'clock  in  the  eyening. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1822;  Dec.  Dig.  «=» 
918(4).] 

S.  Mandaitds  «=9l03— StTBJKOTB  or  B<un<— 

lasuANOK  or  Bonds. 
The  state  may  maintain  mandamus  to  com- 
pel city  officers  to  issue  bonds  which  have  been 
-voted  for  the  purchase  of  a  waterworks  plant. 

[E3d.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  Si  220-222;   Dec.  Dig.  «=>108.] 

Original  proceeding  by  the  State,  on  the 
relatloa  of  J.  S.  Amlck,  as  County  Attorney, 
etc^  for  mandamus  to  W.  X  Francisco,  as 
Mayor  of  the  City  of  Lawrence,  and  others. 
Peremptory  writ  allowed. 

J.  S.  Amlck  and  S.  D.  Bishop,  both  of 
Lawrence,  and  3.  EL  Harkless  and  Clifford 
Hlsted,  both  of  Kansas  (Sty,  Mo.,  tor  plaln- 
tur.  Tbos.  Barley,  J.  Q.  A  Nort<m,  Walter 
Thiele,  and  Ord  Cllngman,  all  of  Lawrence, 
for  defendants. 

MARSHALL,  J.  In  this  action  the  state 
seeks  to  compel  the  mayor  and  commlssloneri 
of  the  dty  of  Lawrence  to  Issoe  certain 
hondA 

Under  <3iapter  101  of  the  Laws  of  1806  as 
amended,  that  dty  voted  to  issue  bonds  In 
the  Bum  of  $176,000,  for  the  pnrchase  of  a 
waterworks  plant.  The  defendants  refused 
to  IfliBrue  the  bonds,  and  contend :  First,  that 
tbere  Is  no  law  proYldlng  for  their  issuance; 
second,  that  the  election  at  which  they  were 
voted  was  improperly  conducted. 

[1]  1.  The  defendants'  argument  on  their 
ftrst  proposition  is  that  section  7  of  chapter 
124  of  the  Laws  of  1818  repealed  chapter 
101  of  the  Laws  of  1906,  and  for  that  reason 
there  Is  no  authority  in  that  law  for  issuing 
bonds.  The  law  of  1905  has  been  amended, 
bat  ^ve  will  now  discuss  this  question  the 
same  as  if  these  amendments  had  been  in 
the  law  at  the  time  of  its  enactment  The 
title  ot  chapter  124  of  tlie  Laws  of  1818  is 
as  follows  : 

"An   act  authorixing  cities  of  the  second  and 
third    class  whose  total  indebtedness  shaU  not 


exceed  16%  ot  Its  total  assessed  valuation  now 

owning  and  operating  a  gyatem  of  waterworks  to 
issue  bonds  for  the  purpose  of  enlarging,  re- 
pairing, extending,  and  improving  such  system." 

This  law  Is  composed  of  eight  sections, 
the  first  six  of  which  are  restricted  In  their 
application  to  the  classes  of  cities  named  in 
the  title  of  the  act.  There  Is  nothing  in 
these  six  sections  that  applies  to  any  city 
other  than  those  of  the  classes  named  In  the 
title.    Section  7  of  the  act  reads: 

"Chapter  101,  Laws  of  1905,  being  sections 
53,  54,  55,  Compiled  Laws  of  lOOO,  section  165, 
chapter  18,  Compiled  Laws  of  1809,  section  1, 
chapter  76,  Iaws  of  1911,  and  all  oUier  acts  or 
parts  of  acts  in  so  far  as  they  conflict  with  the 
provisions  of  this  act,  be,  and  the  same  are  here- 
by repealed." 

Section  8  Is  immaterial  In  this  discu8si<m. 

The  defendants  argue  that  the  grammatical 
construction  and  punctuation  of  section  7  of 
the  act  show  that  it  was  the  intention  of  the 
Legislature  to  repeal  all  of  chapter  101  of 
the  Laws  of  1906,  and  to  repeal  all  other  acts 
or  parts  of  acts  in  so  far  as  they  conflict  with 
the  provisions  of  chapter  124  of  the  Laws  of 
1918.  The  language  used  in  section  7  of  this 
act  is  callable  of  two  constructions.  One  is 
the  construction  contended  for  by  the  de- 
fendants. The  other  Is  that  all  of  the  laws 
specifically  named,  and  all  other  acts  or 
parts  of  acts  are  repealed.  In  so  far  as  the 
laws  spedflcally  named  and  the  other  acts, 
or  parts  of  acts,  conflict  with  the  provisions 
of  chapter  124  of  the  Laws  of  1913.  "They," 
In  the  clause  "all  other  acts  or  parts  of  acts 
in  so  far  as  they  conflict  with  the  provisions 
of  this  act,"  may  refer  to  all  the  laws  specifi- 
cally named  and  to  all  other  acts  or  parts 
of  acts  conflicting  with  the  provisions  of 
chapter  124  of  the  Laws  of  1913,  or  it  may 
refer  only  to  the  other  acts  or  parts  of  acts. 
That  this  section  was  carelessly  drawn  Is 
conclusively  shown  by  Its  reference  to  "see- 
Uons  53,  54,  66,  Complied  Laws  of  1909." 
Those  sections  refer  to  matters  altogether 
foreign  to  the  subject  now  under  considera- 
tion. Under  these  circumstances,  it  Is  prop- 
er to  examine  the  title  of  the  act  and  the 
body  of  the  act  Itself  to  ascertain  the  inten- 
tXoa  of  the  Legislature  as  declared  In  section 
7.  Note,  2  I*  B.  A  610 ;  36  Cyc.  1128.  There 
is  nothing  in  either  the  title  or  the  body  of 
the  act  that  shows  any  Intention  whatever 
on  the  part  of  the  Legislature  to  Interfere 
with  any  law  on  the  subject  of  Issuing  bonds 
for  the  purpose  of  purchasing  or  building 
public  utility  plants  by  cities  In  this  state. 

Chapter  123  of  the  Laws  of  1913  may  be 
taken  Into  consideration  to  determine  wheth- 
er or  not  the  law  of  1905  has  been  repealed. 
Chapters  123  and  124  were  passed  by  the 
same  session  of  the  Legislature,  and  were 
approved  two  days  apart.  Chapter  123  takes 
the  place  of  chapter  75  of  the  Laws  of  1911, 
which  last-named  chapter  amended  section  1 
of  chapter  101  of  the  Laws  of  1905.  Under 
the  statutory  rule  of  construction  (Gen.  Stat 
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1909,  i  0087)  chapter  123,  so  far  as  Its  pro- 
visions are  the  same  as  those  of  any  prior 
statute,  must  be  construed  as  a  continuation 
of  the  provisions  of  the  prior  statute,  and 
not  as  a  new  enactment.  Chapters  123  and 
124  of  the  Laws  of  1913  must  be  construed 
together  and  harmonized.  In  re  Hall,  Peti- 
tioner, 38  Kan.  670,  17  Pac.  649 ;  Telegraph 
C3o.  V.  Austin,  67  Kan.  208,  212,  72  Pac.  850; 
State  V.  Pauley,  83  Kan.  456,  461,  112  Pac. 
141;  Hlbbard  t.  Barker,  84  Kan.  848,  851, 
115  Pac.  561 ;  Railway  Co.  v.  Railway  Com- 
missioners, 86  Kan.  229,  233,  116  Pac.  886. 
E^ect  must  be  given  to  all  the  provisions  of 
each  act,  except  where  their  provisions  are 
so  antagonistic  that  both  cannot  be  made  to 
operate.  Chapter  124  does  not  cover  all  the 
ground  embraced  In  chapter  123,  and  for 
that  reason  chapter  124  does  not  repeal  chap- 
ter 123,  at  least  so  far  as  it  applies  to  cities 
not  owning  and  oi>eratlng  a  system  of  water- 
works. 

The  repeal  of  chapter  101  of  the  Laws  of 
1905,  except  in  so  far  as  that  chapter  con- 
flicts with  the  provisions  of  chapter  124  of 
the  Laws  of  1913,  Is  not  embraced  within  the 
title  of  the  latter  act  That  title  is  very 
restricted.  It  applies  to  cities  of  the  second 
and  third  classes  now  owning  and  operating 
a  system  of  waterworks.  Any  legislation  not 
embraced  within  the  title  would  be  In  viola- 
tion of  section  16  of  article  2  of  the  state 
Constitution.  It  is  not  necessary  that  the  ti- 
tle of  an  act  shall  state  that  it  repeals  other 
laws,  where  the  laws  repealed  are  within  the 
contemplation  of  the  title.  However,  if  the 
law  repealed  is  not  within  such  contempla- 
tion, the  repealing  clause  violates  the  consti- 
tutional provision  the  same  as  If  the  act  it- 
self contained  an  unconstitutional  provision. 
In  State  v.  ShoU,  68  Kan.  507,  49  Pac.  668, 
this  court  said: 

"Section  16  of  article  2  of  the  Constitution  ap- 
plies as  well  to  bills  which  change  the  law  by 
repealing  acta  already  in  force  as  to  the  enact- 
ment of  new  laws;  and  where  it  is  soaght  to 
change  the  law  by  repealing  statutes  then  in 
force,  the  bill  for  that  purpose  must  contain  only 
one  subject,  which  must  be  expressed  in  its  ti- 
tle."   Syl.  par,  2. 

See,  also.  Northern  Pac.  Exp.  Co.  v.  Met- 
schan,  90  Fed.  80,  32  C.  C.  A.  530;  Abel  v. 
Bggers,  36  Nev.  S72,  1S6  Pac.  100;  86  Cyc. 
1032. 

If  the  construction  of  section  7  of  the  act 
of  1913,  contended  for  by  the  defendants, 
were  the  correct  one,  that  section  would  be 
unconstitutional.  Under  repeated  dedslons 
of  this  court,  the  section  should,  if  possible, 
ue  held  to  be  constitutional.  Comm'rs  of 
Cherokee  Co.  v.  State  ex  rel.,  36  ECan.  337,  13 
Pac.  558 ;  In  re  Pinkney,  Petitioner,  47  Kan. 
89,  95,  27  Pac.  179 ;  State  v.  Gulney,  65  Kan. 


632,  534,  40  Pac  926;  Rathbone  T.  Hopper, 
57  Kan.  240,  244,  46  Pac.  610,  84  U  R.  A. 
674 ;  Wilson  v.  Herink,  64  Kan.  607,  609,  68 
Pac.  72. 

Our  conclusion  is  that  the  Legislature,  by 
section  7  of  chapter  124  of  the  Laws  of  1913, 
did  not  intend  to  take  from  the  cities  of  Kan- 
sas the  power  to  purchase  or  build  public 
utility  plants. 

[2]  2.  The  polling  places  were  held  open 
from  7  o'clock  in  the  morning  until  7  o'clock 
in  the  evening.  The  defendants  contend  that 
this  vitiated  the  election;  that  the  polls 
should  have  been  opened  at  9  o'clock  in  the 
morning  and  closed  at  6  o'clock  in  the  eve- 
ning. There  is  no  pretense  of  fraud  or  other 
Irregularity.  In  Russell  v.  State,  11  Kan. 
308,  it  was  said: 

"A  mere  irregularity  in  condacting  an  election, 
which  does  not  deprive  a  legal  voter  of  bis  vote, 
or  admit  a  disqualified  voter  to  vote,  or  cast  on* 
certainty  on  the  result,  and  has  not  been  occa- 
sioned by  the  agency  of  a  party  seeking  to  derive 
a  benefit  from  it,  should  be  overlooked  in  a  pro- 
ceeding to  try  the  right  to  an  office  depending  on 
such  election."    Syl.  par.  1, 

This  principle  has-  been  followed  in  Jones 
y.  State  of  Kansas  ex  rel.  Atherby  and  Kings- 
bury, 1  Kan.  273,  279 ;  GlUeland  v.  Schuyler, 
9  Kan.  560;  Morris  v.  Vanlanlngham,  11  Kan, 
269;    Jones  v.  CaldweU,  21  Kan.  186. 

If  the  defendants  are  correct  in  their  con- 
tention that  this  election  was  not  conducted 
as  directed  by  the  statute,  it  was  a  mere  ir- 
regularity, and  such  a  one  as  does  not  render 
the  election  invalid.  The  polls  were  open 
during  the  entire  time  required  by  the  law. 
Unless  a  wrong  result  was  produced,  the  eleo- 
tion  must  be  upheld.  No  Boch  result  has  been 
■tiown. 

[t]  8.  The  defendants  claim  that  this  ao- 
tion  cannot  be  maintained  because  the  plaiDp 
Uft  is  not  the  real  party  in  interest;  that  the 
real  party  in  interest  la  the  owner  of  the  wa- 
terworks system,  which  tbe  city,  by  its  elec- 
tion, determined  to  boy.  When  tbe  city  vot- 
ed to  issue  bonds  to  purchase  the  water- 
works plant,  it  became  the  duty  of  tbe  city 
officers  to  issue  tbe  bonds  as  directed  by  law. 
When  they  refused  to  do  so  they  refused  to 
perform  a  duty  Imposed  on  them  by  law.  If 
the  law  makes  it  the  duty  of  the  dty  of- 
ficers to  issue  tbe  bonds,  a  proceeding  to  re- 
quire the  performance  of  that  duty  may  be 
brought  by  the  state,  since  it  has  an  Interest 
in  seeing  that  public  duties  are  not  disregard- 
ed by  public  officers.  State  ex  rel.  v.  Faulk- 
ner, 20  Kan.  641;  State  ▼.  Lawrence,  80  Kan. 
707,  103  Paa  830;  State  y.  DoUey,  82  Kan. 
638,  636,  108  Pac.  846;  SUte  ex  reL  v. 
Doane,  98  Kan.  436,  168  Pac.  88. 

A  peremptory  writ  is  allowed,  oommandlag 
that  the  bonds  be  issued. 
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DESPAIN  T.  DESPAIN.    (No.  20141.) 
<Sapreme  Coort  of  Kansas.    Oct  7,  1916.) 

(ByUabua  hy  the  Court.) 

Taxation  «=3805(1)— Ci<aihantb  Uhoeb  Tax 

Title— Actions  Against. 
A  landowner  suffered  his  land  to  be  con- 
veyed for  taxes  by  deed  regularly  issued  and 
valid  on  its  face.  The  tax  deed  holder  did  not 
take  possession  or  commence  proceedings  to  re- 
cover the  land  within  two  years.  After  expira- 
tion of  the  two-year  period  a  grantee  of  the 
{ormer  owner  purchased  the  tax  title.  The  pur- 
-chaser  took  possession  and  held  possession  for 
more  than  five  years.  The  widow  of  the  former 
owner,  who  had  lived  apart  from  her  husband 
and  who  had  not  Joined  in  his  deed,  then  com- 
(nenced  an  action  to  recover  her  Lntereat  in  the 
land.  Beld,  the  action  was  barred  by  the  five- 
year  statute  of  limitations. 

[HJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §f  1593,  1597;  Dec.  Dig.  <8=s>805(l).] 

Appeal  from  District  Court,  Morris  County. 

Action  by  America  L.  Despaln  against  Wil- 
liam L.  Despaln.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

.  Nicholson  &  Plrtle,  of  Council  Grove,  for 
appellant  J.  M.  Miller  and  H.  E.  Snyder, 
both  of  Conndl  Orove^  for  appellee. 

BURCH,  J.  The  action  was  one  by  a  wid- 
ow to  recover  her  Interest  in  land  which  be- 
longed to  her  husband  In  his  lifetime  and  of 
which  she  had  made  no  conveyance.  She 
was  defeated,  and  appeals. 

In  1884  the  plalntifC  was  a  resident  of  this 
state  and  lived  with  her  husband,  John  D. 
Despaln,  on  the  land  In  controversy.  In 
March,  1885,  she  was  compelled  to  leave  her 
husband  because  of  his  misconduct,  and  she 
went  to  the  state  of  Missouri,  where  she  has 
ever  since  resided.  No  divorce  was  ever 
granted.  In  August,  1894,  John  D.  Despaln 
mortgaged  the  land  to  W.  H.  White.  The 
land  was  sold  for  taxes,  and  In  order  to  pro- 
tect his  security  White  took  an  assignment 
of  the  tax  sale  certlflcate  and  to(A  out  a  tax 
deed  which  was  executed  and  recorded  in 
September,  1898.  In  April,  1900,  John  D. 
Despaln  conveyed  the  land  by  warranty  deed 
to  bl8  son,  W.  H.  Despaln,  the  defendant 
la  December,  1900,  the  defendant  satisfied 
the  mortgage  and  received  a  qnltclnlm  deed 
of  the  land  from  White.  In  1907  or  1908 
John  D.  Despaln  died  Intestate.  In  Septem- 
ber, 1912,  the  defendant's  deeds  were  filed 
for  record.  The  action  was  commenced  in 
1914.  John  D.  Despaln  remained  on  the 
premises  until  the  time  of  his  death,  but 
there  was  no  evidence  that  he  claimed  any 
riglits  In  the  land  after  the  date  of  hls'  war- 
ranty deed  to  hla  son.  The  petition  alleged 
that  the  defendant  had  been  la  possession  of 
the  land  for  more  than  five  years  before  the 
action  was  commenced,  which  fact  the  an- 
swer admitted.  The  regularity  of  the  tax 
deed  and  of  tlie  proceedings  on  wbiidi  it  was 
ba&ed  was  not  questioned. 

The  plaintiff  is  in  the  position  of  a  landr 


owner  whose  land  has  been  conveyed  for  tax- 
es and  who  assails  the  title  of  the  tax  deed 
holder,  and  her  action  was  barred  by  the 
five-year  statute  of  llxnltations.  It  is  said 
that  in  December,  1900,  White  had  nothing 
to  convey  to  the  defendant  because  he  did  not, 
within  two  years  from  September,  1808,  take 
possession  or  bring  an  action  for  possession 
of  the  land.  That  was  a  matter  between 
White  and  the  defendant  In  the  case  of 
Cone  T.  Usher,  86  Kan.  880,  884,  122  Pac. 
1049,  1050,  it  was  said: 

"The  statute  provides  that  a  tax  deed—not  a 
tax  deed  plus  possession — 'shall  vest  in  the 
grantee  an  absolute  estate  In  fee  simple.'  Gen. 
SUt  1909,  I  94T9.  The  plaintiff's  deed  is  valid 
on  its  face.  Consequently,  when  it  was  record- 
ed and  when  it  was  introduced  in  evidence,  it 
carried  with  it,  pflma  facie,  the  force  and  at- 
tributes designated  in  the  statute.  It  is  true 
that  a  tax  deed  may  lose  Its  virtue  through 
failure  to  take  possession  under  it.  But  no  pre- 
sumption arises  immediately  after  the  lapse  of 
two  years  that  it  has  thus  become  devitalized. 
The  two-year  statute  of  limitations  merely  con- 
ditions the  rem^y  in  the  event  that  remedy  to 
enforce  possession  be  necessary.  It  applies  only 
in  the  event  that  the  right  of  possession  con- 
ferred by  the  deed  be  obstructed  or  denied.  It 
does  not  begin  to  run  unless  and  until  adverse 
possession  exists;  and,  in  the  absence  of  proof 
of  such  possession  the  fee-simple  character  of 
the  grantee's  ownership  presumptively  con- 
tinues." 

While  the  defendant  might  have  resisted 
any  attempt  which  White  might  have  made 
to  assert  rlfl^ts  under  the  tax  deed,  the  de- 
fendant was  not  bound  to  do  so.  If  he  had 
yielded  possession  to  White  the  plaintiff 
could  not  complain.  The  deed  was  not 
"dead,"  as  the  plaintiff  says,  except  for  use 
as  the  basis  of  affirmative  action  by  the  hold- 
er or  by  those  In  privity  with  him,  and  the 
plaintiff  cannot  complain  because  the  defend- 
ant chose  to  recognize  it  and  to  purchase 
from  White.  The  opinion  In  the  case  of  Cone 
V.  Usher  reviews  the  decisions  in  the  cases 
of  Thombnrgh  v.  Cole,  27  Kan.  490,  and  Smith 
V.  Jones,  37  Kan.  292,  15  Pac.  185,  and  Coale 
V.  Campbell,  58  Kan.  480,  49  Pac.  C04,  cited 
by  the  plaintiff,  follows  those  decisions  and 
calls  particular  attention  to  the  fact  that 
the  distinction  between  actions  Instituted 
by  the  person  commonly  designated  as  the 
tax  title  purchaser,  such  as  White  and  the 
defendant  as  White's  grantee,  and  actions 
Instituted  against  the  tax  title  purchaser  or 
his  grantee  in  possession  by  the  person  com- 
monly designated  as  the  owner  of  the  fee, 
such  as  the  plaintiff,  has  always  been  main- 
tained. The  decisions  in  the  cases  of  Corbln 
v.  Bronson,  28  Kan.  532,  and  Douglass  v. 
Boyle,  42  Kan.  392,  22  Pac.  316,  cited  by  the 
plaintiff,  illustrate  the  principle.  They  were 
actions  Instituted  by  the  tax  title  purciiaser, 
and  were  resisted  by  the  owner  in  possession 
on  the  growid  that  the  two-year  statute  bad 
run.  In  this  ca&e  the  tax  title  purchaser, 
the  defwdant  as  White's  grantee,  brings  no 
acti<n.  He  lias  title  by  virtue  of  the  tax 
deed,  and  he  has  possession.    The  plaintiff. 
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the  owner  whose  title  was  cot  off  by  the  tax 
deed  and  who  Is  out  of  posseasioa,  brings 
the  action.    The  statute  reads  as  follows: 

"Any  snlt  or  proceeding  against  the  tax  pnr^ 
chaser,  bis  heirs  or  assigns,  for  the  recovery 
of  lands  sold  for  taxes,  or  to  defeat  or  avoid  a 
sale  or  conveyance  of  lands  for  taxes,  except  in 
cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be  com* 
menced  within  five  years  from  the  time  of  re- 
cording  the  tax  deed,  and  not  thereafter."  Gen. 
Stat.  1909,  i  94S3. 

Whatever  the  character  of  the  plaintiff's 
objection  to  the  tax  deed  may  l>e,  her  action 
was  one  to  recover  land  sold  for  taxes  and  to 
defeat  and  avoid  a  conveyance  of  land  for 
taxes.  The  taxes  have  not  been  paid,  the 
land  has  not  been  redeemed,  and  the  action 
was  barred  when  it  was  commenced. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


HESSEN  et  aL  T.  SAPP  et  aL     (No.  20833.) 
(Supreme  Court  of  Kansaa    Oct  7,  1816.) 

(SvUahut  Iv  *f^«  Court.) 

1.  Appbai.  and  Ebbob  «=3l050(l)— Rbvixw— 
Habuless  Ebbob— Admission  of  Evidbnob. 

The  fact  that,  in  an  action  to  set  aside  a 
conveyance,  for  want  of  capacitv,  witnesses  were 
permitted  to  testify  that  in  their  opinion  the 
grantor  was  not  competent  to  make  a  deed  held, 
under  the  circumstances  here  presented,  not 
to  constitute  prejudicial  error. 

[Ed.  Note.— £\>r  other  cases,  see  Appeal  and 
Error,  Cent.  Cig.  |S  lOiiS,  1068,  41j53.  4167; 
Dec  Dig.  <8=»1050(1).] 

2.  Appeal  and  Ebsob  «s3l066  —  Harmuess 
Ebbob— Submission  of  Issues  to  Jubt. 

^e  rule  that  where  the  findings  of  a  jury 
are  purely  advisory  the  giving  of  an  erroneous 
instruction  is  not  a  ground  of  reversal,  unless 
it  shows  that  the  court  misconceived  the  law  by 
which  the  rights  of  the  parties  were  to  be  deter- 
mined, applies  as  well  where  the  court  adopts 
the  findings  of  the  jurv  and  makes  none  in  addi- 
tion thereto  as  where  it  frames  indei»endent  find- 
ings of  its  own.  An  instructi<ni  which  included 
the  reasonableness  of  the  grantor's  act  in  making 
a  deed  as  one  of  the  matters  to  be  considered  in 
an  action  to  set  it  aside  for  want  of  capacity  and 
undue  influence  held  to  be  nonprejudicial  under 
that  rule. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4219;    Dec.  Dig.  <S=3l065.] 

Appeal  from  District  Court,  Allen  County. 

Action  by  EUza  Bessen  and  others  against 
Bebecca  Sapp  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

A.  H.  Campbell  and  0.  8.  Bitter,  both  of 
lola,  for  appellants.  F.  J.  Oyler  and  Morse 
&  Pees,  all  of  lola,  for  appellees. 

MASON,  J.  On  March  6.  1814.  Samnel 
Cnlbertson,  b^ng  then  78  years  of  age,  ex- 
ecuted a  deed  to  a  quarter  section  of  land 
in  Allen  county  to  bis  sister,  Bebecca  Sapp, 
in  consideration  of  her  agreement,  inserted 
in  the  deed,  to  care  for  him  during  the  re- 
mainder of  his  life.  Qe  died  on  the  28th  of 
the    following    June.      Some    of    his    heirs 


brought  an  action  against  her  and  other  de- 
fendants to  hare  the  oonveyance  set  aside 
on  account  of  want  of  capacity  and  undue 
influence.  They  recovered  a  Judgment,  from 
which  she  appeals. 

Findings  were  made  by  the  Jory  and  ap- 
proved by  the  court  sustaining  both  branches 
of  the  plaintiffs'  case.  Those  relating  to 
undue  influence  were  so  qualified  as  perhaps 
to  render  them  dependent  upon  those  regard- 
ing want  of  capacity.  The  former  may  b» 
disregarded,  allowing  the  Judgment  to  rest 
upon  the  latter.  Hays  v.  Patterson,  87  Kan. 
478,  155  Pac.  882.  The  plaintiffis  ask  the 
dismissal  of  the  case  for  the  reason  that  a 
complete  transcript  of  the  evidence  has  not 
been  made.  Davidson  r.  Timmons,  88  Kan. 
653,  657,  128  Pac.  133.  The  appeUant  pre- 
sents enough  evidence  in  the  abstract  to 
show  the  basis  of  her  contentions,  and  asks 
leave  to  complete  the  record  If  that  shall  be 
deemed  necessary.  The  plaintiffs  object  to 
further  time  being  glvot  for  that  purpose. 
The  consideration  of  these  matters  is  made 
unnecessary  by  the  view  taken  of  the  rul- 
ings attacked. 

[1]  1.  The  principal  ground  upon  which  a 
reversal  Is  asked  Is  that  two  physicians  were 
permitted  to  testify,  in  response  to  a  hypo- 
thetical question,  that  in  their  Judgment,  as- 
suming the  conduct  of  the  grantor  to  have 
been  as  stated,  he  was  not  mentally  com- 
petent to  make  a  deed  to  his  property  or  to 
transact  important  business;  and  the  testi- 
mony of  several  nonexpert  witnesses  was 
received  to  the  effect  that  from  their  ob- 
servation of  him  they  thought  him  Incapable 
of  transacting  important  business.  This 
method  of  undertaking  to  show  want  of 
capacity  to  execute  a  deed,  for  Instance,  has 
been  condemned  because  it  amounts  to  allow- 
ing a  witness  to  give  his  opinion  as  to  what 
degree  of  capacity  was  necessary  for  its  ex- 
ecution, that  being  one  of  the  elements  neo- 
essurily  Involved  in  the  answer,  and  being 
a  matter  of  law  to  be  determined  by  tlie 
court  Coblentz  t.  Putifer,  87  Kan.  718, 125 
Pac.  80,  42  U  B.  A.  (N.  S.)  286.  The  mere 
form  in  which  evideuoe  is  given  la  not  always 
of  vital  importance,  and  liere  >lt  does  not 
seem  probable  that  any  actual  prejudice  re- 
sulted. The  court  correctly  stated  the  rule 
as  to  the  conditions  that  would  Justify  set- 
ting aside  the  deed,  and  findings  were  mado 
that  the  grantor  was  not  of  sound  mind  and 
memory,  and  did  not  have  sufficient  capacity 
to  fairly  understand  what  he  was  doing  and 
how  he  was  doing  It  The  hypothetical 
question  submitted  to  the  medical  witnesses 
included  these  assumptions,  among  others, 
at  a  similar  tendency:  That  Samuel  Cnl- 
bertson had  hallucinations,  believing  his 
brothers  and  othM's  were  after  him,  trying 
to  kill  him,  and  trying  to  get  a  deed  to  his 
land,  or  get  his  property  away  from  him; 
that  he  would  walk  2^  miles  to  a  neighbor's 
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In  hla  stocking  feet,  carrying  tale  Bhoes,  and 
on  arrival  tell  that  his  brothers  and  others 
were  after  him  and  were  going  to  kill  him 
and  were  trying  to  get  a  deed  to  hla  proper^ 
ty;  that  about  a  week  before  his  death  be 
jumped  from  a  second  story  window,  and 
said  he  did  It  becaose  there  was  murder  up 
there.  The  appellant  has  not  brought  up  the 
evidence,  and  It  must  be  assumed  that  there 
was  support  for  the  assumptions  set  out  in 
the  hypothetical  question — otherwise  the  an- 
swers would  have  had  no  practical  impor- 
tance. The  physicians  also  said  that  they 
would  consider  a  person  in  the  condition  in- 
dicated by  the  questian  as  incapable  of  trans- 
acting any  buslnesa  The  statements  of  the 
nonexpert  witnesses  that  they  regarded  Gul- 
bertson  as  incapable  of  transacting  important 
business  seems  unlikely  to  have  Influenced 
the  Jury's  conception  of  what  impairment  of 
his  faculties  was  necessary  to  render  the 
deed  inoperative.  Moreover,  the  jury  were 
acting  only  in  an  advisory  capacity.  The  de- 
cision finally  reached  was  that  of  the  Judge, 
and  there  is  no  likelihood  that  he  was  In  any 
way  misled  by  the  form  in  which  any  of  the 
evidence  referred  to  was  presented. 

[2]  2.  A  further  complaint  is  based  on  the 
fact  that  in  the  charge  to  the  jury  the  court 
enumerated,  as  one  of  the  matters  they  were 
authorized  to  consider,  the  reasonableness 
or  unreasonableness  of  the  grantor's  act  in 
making  the  deed.  Sudi  an  instruction  under 
somewhat  similar  drcnmstances  has  been 
held  to  constitute  error.  Blodgett  v.  Yocum, 
SO  Kan.  044,  lOS  Pac.  128 ;  Coblentz  v.  Puti- 
fer,  87  Kan.  719,  125  Pac.  80,  42  L.  R.  A.  (N. 
8.)  298.  Here,  however,  the  matter  was  re- 
ferred to  quite  incidentally  aa  one  of  a  num- 
ber of  things  to  be  considered,  and  it  seems 
very  unlikely  that  it  should  have  had  a  con- 
trolling Influence  with  the  Jury.  The  Jury 
were  specifically  told  that: 

"All  persons  may  dispose  of  their  real  or  per- 
sonal property  or  any  part  thereof,  to  whom  tney 
choose,  or,  m  any  manner  they  may  choose 
80  long  as  not  in  violation  of  law,  and  in  con- 
travention of  public  policy." 

The  instruction  complained  of  does  not 
Indicate  that  the  court  misconceived  the  law 
by  which  the  rights  of  the  parties  were  to  be 
determined,  and,  that  being  true,  the  mere 
fact  that  it  contained  an  erroneous  state- 
ment does  not  justify  a  reversaL  This  prin- 
ciple is  sometimes  spoken  of  as  though  it 
applied  only  where  the  court  disregards  the 
findings  of  the  Jury,  or  makes  new  ones  of 
its  own.  Tickers  v.  Buck,  60  Kan.  598,  605, 
67  Pac.  617;  Munn  v.  Gordon,  87  Kan.  519, 
125  Pac.  7.  But  whether  or  not  the  judge 
accepts  any  or  all  of  the  Jury's  findings,  and 
whether  or  not  he  adds  to  them,  be  exercises 
hla  independent  judgment,  and  liis  adoption 
of  a  finding  already  made  by  the  jury  in- 
volves no  dlfCerent  mental  process  from  for- 
mulating it  on  his  own  account  A  defective 
instruction  Involves  no  more  serious  conse- 


quences In  the  one  case  than  In  the  otber. 
Ldnscott  V.  Conner,  86  Kan.  866,  118  Pac.  693; 
16  Qyc.  422. 

Tlie  judgment  Is  affirmed.    All  the  Justices 
concurring. 


BOBEaiTS  V.  OHARI/ES  WOLFF  PACKINO 

CO.    (No.  20362.) 

(Supreme  Coart  of  Kansas.     Oct  7,  1916.) 

(Byllahua  by  the  Court.) 

1.  Mabtks  and  Servant  €=3419— Wobehen's 
Compensation  Act— MoDiiriNa  Judoicbnt 
—Time  tob  Appuoation. 

Where  a  lumpsum  judgment  has  been  ren- 
dered under  the  Workmen's  Compensation  Act 
(Laws  1911,  c.  218),  an  application  by  the  de- 
fendant to  modify  it,  because  subsequent  devel- 
opments show  that  the  Impairment  of  the  plain- 
t&Cs  earning  capacity  was  not  so  great  as  fonnd 
by  the  jury,  is  in  the  nature  of  a  petition  for  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence, and  cannot  be  entertained  unlesa  made 
within  one  year. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=9419.] 

2.  Masteb  and  Sxbvant  ^»419— Wobkuen's 
Compensation  Act— MooiFnNa  JtrooMBNT 
—Time  toz  Appuoation. 

Where  on  appeal  such  judgment  is  modified 
by  applying  a  diSerent  method  of  computation, 
and,  as  so  modified,  is  affirmed,  the  proceedings 
in  this  court  do  not  extend  the  time  within 
which  such  application  could  be  made. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  «S9419.] 
8.  Master  and  Servant  4=>419— Workmen's 

oompknbation  act— modifioation  of  judo- 

UBNT. 

The  provision  of  the  Workmen's  Compensa- 
tion Act  authorizing  a  subsequent  increase  or 
decrease  in  the  amount  allowed)  applies  only  to 
proceedings  based  on  agreement  or  arbitration. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  <S=>419.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Zelora  Roberts  against  the 
Charles  Wolff  Packing  Company.  From  a 
judgment  for  plaintUI,  defendant  appeals. 
Afflrmal. 

Sherman  ft  Landon,  of  Kansas  CSty,  Mo., 
and  Edwin  A.  Austin,  of  Tppeka,  for  appel- 
lant Monroe,  McClure  &  MoAroe,  of  Topeka, 
for  appellee. 

MASON,  J.  Zelora  Roberts,  on  April  14, 
1914,  recovered  a  lump  sum  judgment  for 
$1,979.90  against  his  employer,  the  Charles 
Wolff  Packing  Company,  under  the  Work- 
men's Compensation  Act  On  an  appeal  by 
the  defendant  the  judgment  was  ordered  to 
be  reduced  to  $1,928.87,  and,  as  so  modified, 
was  affirmed.  Roberts  v.  Packing  Co.,  95 
Kan.  723,  149  Pac.  413.  On  July  29, 1915,  aft- 
er the  mandate  bad  been  spread  of  record 
and  an  execution  had  been  issued,  the  de- 
fendant filed  in  the  district  court  an  applica- 
tion to  enjoin  the  enforcement  of  the  judg- 
ment and  to  reduce  it  to  such  an  amount  as 
would  afCord  the  plaintm  compensation  up  to 
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tbat  time,  oA  tlie  ground  that  bis  Incapacity 
had  ceased,  and  that  he  was  able  to  earn, 
and  was  earning  and  receiving,  from  ^  to 
?10  a  week,  whereas  the  Jury  had  found  that 
his  earning  capacity  had  been  permanently 
reduced  to  $3  a  week ;  that  the  plaintiff  had 
refused  an  offer  by  the  defendant  to  employ 
him  at  $12  a  week;  that  these  fftcts  were 
developed  after  the  rendition  of  the  Judg- 
ment, and  could  not  have  been  presented  at 
the  trial  The  application  was  denied,  and 
the  defendant  appeals. 

[1]  1.  In  the  application  it  was  alleged: 
"That  there  was  no  issue  tendered  by  the 
pleadings  and  no  evidence  produced  by  either 
party  at  the  trial  as  to  the  extent  of  his  [the 
plaintiff's]  future  disability  and  future  earning 
capacity." 

That  contention  was  necessarily  disposed 
of  by  the  ruling  on  the  prior  appeal,  and 
need  not  be  further  considered.  Upon  the 
hearing  of  the  application  evidence  was  given 
that  the  plaintiff  had  been  employed  for  two 
months  in  driving  a  "Jitney,"  at  from  $8  to 
$10  a  week,  and  tluit  he  had  been  offered 
employment  by  the  defendant  us  elevator 
man  at  $12  a  week,  but  had  refused  it.  The 
plaintiff  made  affidavit  that  he  had  been  em- 
ployed at  driving  a  make  of  car  which  re- 
quired the  use  of  but  one  foot ;  that  he  did 
not  know  how  long  that  employment  would 
continue,  and  that  the  condition  of  bis  leg 
still  incapacitated  him  from  any  other  work 
that  he  knew  of;  that  because  of  his  condi- 
tion he  thought  himself  unable  to  All  the 
place  offered  him  by  the  defendant:  and  that 
for  various  reasons,  which  he  stated,  he  be- 
lieved the  offer  was  not  made  in  good  ftiith. 
The  defendant  invokes  a  rule  which  has  been 
thus  stated: 

"As  a  general  mie,  any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  parl^  could 
not  have  availed  himself  in  a  court  of  law,  or 
of  which  he  might  have  availed  himself  there, 
but  was  prevented  by  fraud  or  accident  unmixed 
with  any  foult  or  negligence  in  himself  or  his 
agents,  will  authorize  a  court  of  equity  to  enjoin 
the  adverse  party  from  enforcing  such  judg- 
mmt."    28  Cyc.  891. 

In  a  proper  case  for  the  application  of  that 
principle  the  precise  procedure  by  which  re- 
lief Is  sought  is  doubtless  of  little  impor- 
tance. The  defendant's  application  Is  sul>- 
stantlally  a  petition  for  a  new  trial  on  ac- 
count of  newly  discovered  evidence  which 
could  not  have  been  produced  at  the  trial, 
relating  to  the  extent  of  the  plaintiff's  per- 
manent disability  and  the  resulting  diminu- 
tion of  his  earning  capacity.  The  new  evi- 
dence was  pertinent  to  the  issue,  and  was  not 
cumulative.  Bousman  v.  Stafford,  71  Kan. 
048,  81  Pac.  181.  It  was  not  so  persuasive, 
however,  as  to  amount  to  absolute  proof  that 
the  Judgment  was  unconscionable.  The  offer 
of  employment  under  the  circumstances  was 
not  entitled  to  great  weight  Note,  U  R.  A. 
1916A,  144,  261.  Nor  was  the  circumstance 
that  the  plaintiff  had  been  able  to  procure 
temporary  work  at  an  exceptional  employ- 


ment, requiring  the  use  of  but  one  leg,  at 
all  conclusive  of  the  Injustice  of  the  Judg- 
ment But  In  any  event  the  Legislature  has 
seen  fit  to  limit  to  one  year  the  time  within 
which  an  application  may  be  made  for  a 
new  trial  upon  grounds  which  could  not  have 
been  discovered  before  the  expiration  of  the 
term  at  which  a  verdict  was  rendered.  Civ. 
Code,  I  308  (Gen.  St  1909,  {  6902).  That 
limitation  may  sometimes  cause  injustice. 
But  the  desirability  of  reaching  an  absolute- 
ly final  result  at  some  state  of  litigation  has 
been  deemed  by  the  Legislature  a  sufficient 
compensation  for  any  such  occasional  hard- 
ship, and  the  whole  matter  is  one  of  legis- 
lative policy.  The  attention  of  the  lawmak- 
ing body  having  been  directed  to  the  subject, 
and  the  determination  having  been  reached 
that,  in  the  absence  of  fraud  in  its  procure- 
ment, a  Judgment  should  not  l>e  reopened  for 
any  reinvestigation  of  the  facts  after  the 
lapse  of  a  year,  the  limitation  applies  with- 
out regard  to  the  procedure  to  which  resort 
is  had.  In  this  state  statutes  of  limitation 
apply  to  equitable  aa  well  as  to  legal  reme- 
dies (Chick  et  aL  v.  WUletts,  2  Kan.  884. 
and — 

"an  election  between  mere  statutory  forms  of 
procedure  does  not  give  a  right  to  extend  the 
statutory  period  of  limitation  for  the  commence- 
ment of  such  procedure."  Oottrell  v.  Manlove, 
58  Kan.  406,  409,  49  Pac.  B19. 

The  statute,  having  undertaken  to  give 
relief  at  any  time  within  a  year,  where  facts 
affecting  an  issue  are  devel<^>ed  too  late  for 
use  at  the  trial,  must  be  deemed  to  have  at- 
tached that  limitation  to  any  exercise  of  the 
right  referred  to,  Irrespective  of  the  tarm  In 
which  it  is  asserted.  See,  also,  note,  54  Am. 
St  Rep.  227. 

[2]  2.  On  the  first  appeal  the  Judgment  was 
modified  by  applying  a  different  rule  of  com- 
putation to  the  facts  as  found,  and  the  Judg- 
ment, as  so  modified,  was  affirmed.  In  this 
situation  the  time  in  which  a  new  trial  might 
be  asked  on  account  of  newly  discovered  evi- 
dence was  not  extended  by  reason  of  the  pro- 
ceedings In  this  court 

[S]  3.  It  often  happens  that  the  amount  of 
a  verdict  Is  made  to  turn  upon  a  present  es- 
timate of  future  conditions,  the  tribunal  try- 
ing the  matter  making  use  of  whatever  In- 
formation Is  available  at  the  time,  and  neces- 
sarily acting  upon  its  best  Judgment  as  to 
what  changes  are  likely  to  take  place.  Sub- 
sequent developments  may,  in  a  particular 
case,  show  that  a  mistake  has  been  made  In 
that  regard,  but  this  does  not  warrant  the 
overturning  of  the  Judgment  The  fact  that 
the  permanent  effect  of  a  workman's  injury 
is  often  doubtful  may  be  a  good  reason  for 
postponing  the  time  when  a  Judgment  award- 
ing compensation  therefor  shall  become  final, 
or  for  reserving  means  for  varying  the 
amount  according  to  later  developments.  But 
that  question  Is  one  for  the  Legislature.  The 
present  statute  makes  no  distinction  In  that 
regard  between  such  a  Judgment  as  that  here 
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Involved  and  (me  rendered  in  any  other  ac- 
tion tor  the  recovery  of  money.  If  In  an 
action  under  tbe  present  Workmen's  Compen- 
sation Act  the  plaintiff  recovers  on  the  theory 
that  his  disability  will  cease  within  a  year, 
and  that  proves  not  to  be  the  case,  that  fact 
will  not  enable  him  to  obtain  any  increase  of 
the  judgment  The  statutory  provision  for  a 
re-examlnatlon  by  the  court  of  the  amount 
of  compensation  allowed  by  its  terms  applies 
only  where  agreements  or  awards  have  been 
filed  with  the  clerk  (Laws  1911,  c.  218,  !§  29, 
82),  and  cannot  be  extended  to  cover  Judg- 
ments rendered  in  actions  brought  without 
agreement  or  arbitration,  as  authorized  by 
a  subsequent  section  of  the  same  act  (section 
36).  This  was  declared  on  the  first  appeal 
of  this  case.  Roberts  v.  Packing  Ca.  96  Kan. 
723,  728,  149  Pac.  413.  See,  also,  in  this 
connection,  note,  L.  B.  A.  1916A,  172,  note  45. 
Moreover,  the  right  referred  to  of  asking  a 
modiflcatlon  of  the  amount  is  required  to  be 
exercised,  if  at  all,  within  one  year. 

^e  Judgment  la  aflBrmed.    All  tbe  Justices 
concurring. 


Bz  parte  MOTB.     (No.  20903.) 
(Etapreme  Court  of  Kansas.    Oct.  7,  1016.) 

(BulldbtLt  by  the  Court.) 

1.  CanaBAL  Law  «=ylO&— VaNCT— Oohstitu- 

MONAL  QUARAJUTT. 

The  constitutional  guaranties  in  section  10 
of  the  Bill  of  Bights,  wnich  insure  to  every  per- 
■6n  accused  of  crime  a  speedy  public  trial  by 
an  impartial  jury  of  the  county  in  which  the 
offense  is  alleged  to  have  been  committed,  etc., 
are  personal  privileges  which  the  accused  may 
waive,  and  when  they  are  freely  waived  by  a 
person  charged  with  crime,  by  a  plea  of  g\iilty 
in  a  district  court  of  general  Jurisdiction,  it  is 
too  late  thereafter  to  challenge  the  constitntion- 
ality  of  tiie  statute  conferring  jurisdiction  upon 
the  court  which  imposed  judgment  upon  hira. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  216-218;  Dec.  Dig.  «=>105.] 

2.  Habeas  Cobpub  <&=>49— Scops  or  Inquist 
— CoNSHTDTioNAi,  Questions. 

The  constitutionality  of  section  6640  of  the 
General  Statutes  of  1909  (Code  Cr.  Proc.  {  66), 
authorizing  the  prosecution  of  a  bigamist  "in 
the  county  in  which  the  offender  may  be  appre- 
hended," cannot  be  raised  in  a  habeas  corpus 
proceeding  by  a  person  who  has  waived  his  con- 
stitutional privileges  and  pleaded  guilty  to  the 
crime  of  bigamy  as  charged  in  the  information 
filed  against  him  in  the  district  court  of  the 
county  in  which  he  was  apprehended. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor' 
pus,  Dec.  Dig.  «=349.] 

3.  Cbiminal  Law  «=>995(4)— JtTDaMBar  awd 

CoUMTrMENT — DEFINITBRESS. 

A  judgment  and  commitment  in  a  bigamy 
case  recited  that  "thereupon  the  defendant 
*  *  *  being  duly  arraigned  enters  his  plea  of 
guilty  to  tbe  charge  of  bigamy  as  charged  in 
the  information  filed  in  this  case  •  •  •  and 
the  court  thereupon  finds  the  defendant  guilty  of 
bigamy  as  charged  in  the  information. 

"It  18  therefore  by  the  court  considered,  order- 
ed and  adjudged  that  the  said  defendant,  Bob 
Mote,  be  confined  at  hard  labor  in  the  Kansas 
State  Penitentiary,  located  at  Lansing,  Leaven- 


worth county,  Kansas,^ until  discharged  there- 
from as  by  law  provided,"  eta 

Held,  that  such  judgment  and  commitment  are 
not  void  for  uncertainty,  and  that  the  duration 
of  the  petitioner's  imprisonment  is  governed  by 
sections  225,  226,  and  227  of  the  Crimes  Act 
(Gen.  St  1969,  U  2711-2713),  and  by  tiie  provi- 
sions of  the  Indeterminate  Sentence  Act 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2521,  2623;  Dec.  Dig.  <9=s> 
996(4).] 

Original  application  by  Bob  Mote  for  writ 
of  habeas  corpus.   Denied. 

Paul  C.  Mails,  Jesse  A.  Hall,  and  Le  Roy 
T.  Hand,  all  of  Leavenworth,  for  petitioner. 
S.  M.  Brewster,  Atty.  (Sen.,  for  respondent. 

DAWSON,  J.  This  Is  an  application  for  a 
writ  of  habeas  corpus.  The  petitioner  was 
apprehended  and  prosecuted  in  Reno  county 
on  an  information  charging  him  with  having 
committed  the  crime  of  bigamy  in  Finney 
county.  On  arraignment  he  pleaded  guilty 
and  was  sentenced  to  confinement  In  the  state 
penitentiary  "until  discharged  therefrom  as 
by  law  provided."  After  serving  some  18 
months  of  this  sentence,  be  brings  this  pro- 
ceeding, and  contends:  (a)  That  the  district 
cou^ft  of  Reno  county  did  not  have  Jurlsdlo- 
tion  to  accept  his  plea  of  guilty  and  to  ren- 
der Judgment  against  him;  and  (b)  that  the 
duration  of  his  sentence  cannot  be  ascertain- 
ed from  the  Judgment  and  commitment,  and 
that  they  are  therefor  void  for  uncertainty. 

[1,2]  The  statute  under  which  the  peti- 
tioner was  prosecuted  In  Reno  county,  In 
part,  reads: 

"An  indictment  for  Information,  Gen.  Stat 
1909,  i  6640]  for  bigamy  as  defined  in  the  pre- 
ceding sections  may  be  found,  and  proceedings, 
trial,  conviction,  judgment  and,  execution  there- 
on had,,  in  the  county  in  which  such  second  or 
subsequent  marriage  or  the  cohabitation  shall 
have  taken  place,  or  in  the  county  in  which  the 
offender  may  be  apprehended."  Gen.  Stat  1909, 
i  2714. 

It  4a  contended  that  tbe  last  clause  of  the 
statute  Just  quoted  violates  section  10  of  the 
Bill  of  Bights,  which  provides: 

"In  all  prosecutions,  the  accused  shall  be  al> 
lowed  to  appear  and  defend  in  person  or  by  coun- 
sel; to  demand  the  nature  and  cause  of  the  ac- 
cusation against  him;  to  meet  tbe  witness  face 
to  face,  and  to  have  compulsory  process  to  com- 
pel the  attendance  of  witnesses  in  his  behalf, 
and  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed.  No  person  shall 
be  a  witness  against  himself,  or  be  twice  put  in 
jeopardy  for  the  same  offense."    Section  10. 

But  none  of  these  eoustitutioual  privileges 
were  arbitrarily  withheld  from  him.  He 
might  have  invoked  any  or  aU  of  them.  He 
might  have  demanded  a  Jury  trial  In  Finney 
county.  He  did  not  care  to  contest  the 
state's  accusation.  He  waived  these  privi- 
leges.   He  entered  a  plea  of  guilty. 

In  the  early  case  of  State  v.  Potter,  16 
ECan.  80,  It  was  held: 

"The  constitutional  rl^t  of  a  defendant  in  a 
criminal  action  to  be  tried  'by  an  impartial  jury 
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«f  th«  ooanty  or  district  In  which  the  offense  is 
alleged  to  have  been  committed'  (Const.  Bill  of 
Rights,  I  10)  is  a  mere  personal  privilege  which 
the  defendant  may  waive  or  insist  upon  at  his 
option.  It  is  not  a  right  conferred  upon  him 
from  considerations  of  public  policy ;  and  pub- 
lic interests  would  not  oe  likelr  to  suffer  by  a 
waiver  thereof." 

To  the  same  effect  are  State  v.  Elndig,  65 
Kan.  113,  Syl.  par.  3,  39  Pae.  1028 ;  Ughtfoot 
T.  Commonwealth,  80  Ky.  616;  Honrigan  ▼. 
Commonwealth,  94  Ey.  620,  23  S.  W.  356; 
Ledgerwood  v.  State,  184  Ind.  81,  S3  N.  R 
631 ;  State  v.  Fitzgerald,  51  Minn.  634,  63  N. 
W.  790 ;  In  re  Blum,  9  Mlsa  Sep.  671,  30  N. 
Y.  Supp.  396. 

The  case  of  State  y.  Smiley,  98  Mo.  606,  12 
S.  W.  247,  cited  and  pressed  by  counsel,  does 
not  touch  the  question  of  waiver.  As  we 
read  that  report,  it  would  appear  that  the 
accused  who  was  diarged  with  the  crime  of 
bigamy  committed  In  Johnson  county  contest- 
«d  the  Jurisdiction  of  the  Madison  county 
court  from  the  inception  of  the  proceedings 
against  him.  That  questions  as  to  tta^  juris- 
diction of  the  court  may  be  waived  in  Mis- 
souri as  elsewhere,  see  State  v.  Gamble^  119 
Mo.  427,  24  S.  W.  1030. 

Until  the  statute  (Gen.  Stat  1909,  {  2714) 
is  assailed  by  one  whose  constitutional  guar- 
anties are  being  taken  or  withheld  from  him 
without  his  waiver  or  consent,  we  need  not 
positively  determine  its  constitutionality. 

[3]  We  perceive  no  legal  Infirmity  nor  un- 
certainty in  the  Judgment  and  commitment 
The  petitioner  pleaded  "guilty  to  the  charge 
of  bigamy  aa  charged  in  the  Information." 
This  crime  Is  defined  by. sections  226,  226, 
and  227  of  the  Crimes  Act  (Gen.  Stat  1909, 
H  2711-2713).  The  punishment  may  be  a 
Jail  sentence,  or  confinement  not  exceeding 
five  years  In  the  penitentiary.  Since  he 
received  a  penitentiary  sentence,  the  Indeter- 
minate Sentence  Act  controls  (Gen.  Stat 
1909,  I  6837  et  seq.  [Code  Cr.  Proc.  |  272a] ; 
Laws  1903,  c.  376),  and  his  confinement  will 
be  dependent  largely  uiwn  his  own  good  be- 
havior, the  minimum  being  for  one  year  and 
the  maximum  five  years  (State  v.  Page,  60 
Kan.  664,  67  Paa  614). 

Nor  does  the  slightest  confusion  arise  from 
the  fact  that  there  is  another  statute  (Gen. 
Stat  1909,  Si  6269,  6270;  Code  Civ.  Proc. 
{(  674,  675)  pertaining  to  premature  mar- 
riages of  divorcees  and  which  Is  also  declared 
to  be  bigamy  for  which  a  penitentiary  sen- 
tence is  imposed.  In  this  latter  sort  of 
bigamy  which  is  purely  statutory  the  par- 


tlculan  would  neceasarfly  bave  to  be  recited 
In  the  Judgment  to  show  that  the  merely 
statutory  offense  was  the  one  upon  which  the 
prosecution  was  based.  The  older  statute 
covers  the  common-law  crime  of  bigamy,  and 
is  80  well  known  and  understood  that  the  de- 
tails of  the  offense  were  not  required  to  be 
set  forth  in  the  Judgment  and  commitment 
with  Buch  minute  particularity.  Further- 
more, If  the  petitioner  in  fact  did  intend 
merely  to  plead  guilty  to  tlie  statutory  of- 
fense defined  by  section  6260  and  6270  of  the 
General  Statutes  of  1909,  then  his  grievance 
is  not  that  his  sentence  and  commitment  are 
void,  but  that  be  is  entitled  to  be  discharged 
"according  to  law"  under  the  latter  statute 
when  the  duration  of  his  sentence  thereunder 
has  expired.  But  even  in  that  view  of  the 
case,  his  action  at  this  time  would  be  pre- 
maturely brought 

Even  In  the  case  of  In  re  Howard,  72  Kan. 
273,  83  Pac  1032,  where  the  Judgment  and 
commitment  were  held  void  for  uncertainty, 
the  petitioner  was  not  given  an  absolute 
discharge,  but  was  ordered  returned  to  the 
district  court  for  a  definite  and  oertaia  sen- 
tence and  Judgment  This  procedure  was 
followed  In  the  case  of  In  xe  Spaaldlng,  75 
E:an.  163,  88  Pac.  647.  In  the  ease  of  la  le 
McLean,  84  Kan.  862,  116  Paa  647,  35  I/.  B. 
A.  (N.  S.)  663,  it  wag  held  In  syllabus  8  that 
the  Information  may  be  looked  to  fbr  tta« 
purpose  of  Interpretbig  the  verdict  in  a  crim- 
inal case,  and  the  same  reasoning  permits 
its  use  for  the  propw  Interpretation  of  a 
Judgmoit  and  commitment  The  InfOimatlon 
in  this  case  reads.  In  part: 

"That  on  the  22d  day  of  January,  A.  D.  1916. 
in  said  county  of  Finney  and  state  of  Kanwiii, 
one  Bob  Mote  then  and  there  being,  and  then 
and  there  lutving  a  true  wife  livrng,  to  wit, 
Lillian  Mote,  and  having  actual  knowledge  that 
he  had  said  wife  living,  did  then  and  there  nn- 
lawfully,  feloniously,  and  willfully  many  anoth- 
er person,  to  wit,  Elisabeth  Brooks,  and  said 
Bob  Mote  was  apprehended  in  Beno  county, 
Kan." 

This  clearly  shows  that  the  petitioner  waa 
charged  with  the  familiar  common-law  crime 
of  bigamy,  as  defined  by  the  Crimes  Act,  H 
226,  226,  and  227  (Gen.  Stat  1909,  U  2711— 
2718),  and  his  commitment  "until  discharged 
therefrom  as  by  law  provided"  is  for  a  term 
not  less  than  one  year  nor  more  than  five 
years,  and  it  is  not  void  on  the  groonda 
urged  by  the  petitioner. 

The  writ  is  denied.    All  the  Justices  ooaa- 
cnrrins. 
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BANK  OF  CALIFORNIA,  NATIONAL 

ASS'N,  y.  EOBBRTS,  State  Treaa- 

urer.    (S.  F.  6602.) 

(Supreme  Court  of  California.    Sept  21,  1916. 
Rehearing  Denied  Oct  20,  1916.) 

1.  Taxation  «=>127,  128— Pkbsoks  Liablb— 
Bank  Stock— Double  Taxation. 

Under  Const  art  13,  f  14,  as  to  taxation  of 

gersonalt;  and  bank  stock,  the  proper  procedure 
I  to  tax  the  stock  in  the  hands  of  the  holder,  and 
it  may  also  be  taxed  against  the  bank. 

\TSfA.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  M  230-232,  233,  234;  Dec.  Dig.  <&=> 
127,  1280  ••••'» 

2.  Taxation  «=>47(1)  —  Doublb  Taxation  — 
Validity. 

In  the  absence  of  express  constitutional  pro- 
visioo,  there  U  no  necessary  or  inherent  objec- 
tion to  taxing  the  same  property  twice  to  differ- 
ent persons,  so  long  as  there  is  some  kind  of  e»- 
tate  or  right  in  boUi  persons  taxed  to  the  taxed 
property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §f  104,  111.  112,  114;  Dec.  Dig.  ®=» 
47(1).] 

3.  Taxation  <S=»47(6)  —  Dottblb  Taxation  — 
Bank  Stock. 

Although  Const  art  13,  i  1,  originally  pro- 
vided that  all  property  must  be  taxed  in  propor- 
tion to  its  value,  it  does  not  as  it  now  stands, 
providing  that  it  must  be  taHted  according  to  its 
value  except  as  otherwise  provided,  limit  the 
power  under  art  IS,  {  14,  to  tax  bank  stock 
against  the  holders  thereof  and  against  the  bank. 
[Ea.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  110;  Dec.  Dig.  «=>47(6).] 

4.  Taxation  «=>1&— Poweb  to  Tax— Nation- 
al Banks. 

Rev.  St  U.  S.  i  5219  (U.  S.  Comp.  St  1913, 
i  9784),  authorizing  states  to  include  all  the 
shares  of  national  banks  in  the  valuation  and  as- 
sessment of  personal  property  of  the  owner  of 
such  shares  subject  to  restrictions,  one  of  which 
is  that  the  tax  shall  not  be  at  a  greater  rate  than 
on  other  moneyed  capital,  contemplates  taxation 
of  shares  in  state  banks  owned  by  nationid  banks. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  28-26;   Dec.  Dig.  «=>10.] 

In  Bank.  Appeal  from  Saperior  Court, 
City  and  County  of  San  Francisco;  Oeo.  A. 
Sturtevant,  Judge.  • 

Action  by  the  Bank  of  California,  National 
Association,  against  B.  D.  Roberts,  Treasur- 
er of  State.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Reversed. 

U.  S.  Webb,  Atty.  Gen.,  and  Raymond  Ben- 
jamin, Chief  Dep.  Atty.  Cten.,  for  appellant. 
PUlsbury,  Madison  &  Sutro,  A.  E.  Roth,  and 
A.  D.  Flaw,  all  of  San  Francisco,  for  respond- 
ent 

SLOSS,  J.  Plaintiff  brought  this  action  to 
recover  taxes  paid  under  protest,  and  recover- 
ed Judgment  for  $7,479.68.  The  defendant  ap- 
peals from  the  Judgment,  which  was  rendered 
on  the  pleadings.  The  plaintiff  is  a  banking 
corporation  organized  under  the  National 
Banking  Act  of  the  United  States.  It  has  a 
capital  stock  of  85,000  shares,  of  the  par 
value  of  ¥100  each.  In  the  year  1911,  the 
state  board  of  equalization  assessed  these  85,- 
000  shares  at  the  sum  of  $16,531,588,  and  as- 


sessed and  levied  a  tax  of  1  per  centum  there- 
on. During  the  year  1911,  the  plaintiff  was 
the  owner  of  2,501  shares  of  the  capital  stock 
of  the  National  Bank  of  D.  O.  Mills  &  Co., 
likewise  a  corporation  organized  under  said 
National  Bank  Act.  It  was  also  the  owner 
of  1,049  siiares  of  the  capital  stock  of  the 
Mission  Bank,  a  banking  corporation  or^niz- 
ed  under  the  laws  of  the  state  of  California. 
The  board  of  equalization.  In  assessing  the 
85,000  shares  of  the  capital  stock  of  the  plain- 
tiff, included  in  its  valuation  the  val'ie  of 
the  2,501  shares  of  stock  In  the  National 
Bank  of  D.  O.  Mills  &  Co.  and  the  value  of 
the  1,049  shares  of  stock  in  the  Mission  Bank. 
The  shares'  of  stock  of  the  National  Bank  of 
D.  O.  Mills  &  Co.  and  of  the  Mission  Bank 
were  assessed  in  like  manner  by  the  state 
board  of  equalization,  and  the  tax  was 
levied  upon  all  of  the  shares  of  these  banks, 
including  those  owned  by  the  plaintiff.  The 
plaintiff  claimed  that  this  course  of  proce- 
dure resulted  in  a  double  taxation  of  tbe 
shares  of  stock  in  the  two  banks  owned  by 
it,  and  applied  to  the  board  of  equalization  to 
exclude  from  the  assessment  of  its  .shares 
the  value  of  the  said  shares  of  the  two  other 
banks.  This  application  having  been  denied, 
the  plaintiff  paid  its  tax  under  protest  The 
tax  on  the  2,501  shares  of  the  stock  of  the 
National  Bank  of  D.  O.  Mills  &  Co.  amounted 
to  $6,278.67.  The  tax  upon  the  1,049  shares 
of  the  Mission  Bank  came  to  $1,201.01.  These 
anma  having  been  paid  under  protest,  the 
plaintiff  brought  this  action  to  recover  them. 

[1]  The  taxes  here  Involved  were  levied  in 
accordance  with  the  provisions  added  to  the 
Constitution  by  the  amendments  adopted  in 
November,  1910.  Article  13,  %  14.  As  we 
have  heretofore  said,  these  amendments — 
"worked  a  radical  change  in  the  system  of  taxa- 
tion in  this  state.  Broadly  speaking,  the  pur- 
pose of  the  change,  as  is  well  known,  was  to  di- 
vide the  subjects  of  state  and  local  taxation  by 
imposing  upon  persons  and  corporations  engaged 
in  certam  callings — those  of  public  service  corpo- 
rations, insurance  companies,  banks,  and  trust 
companies — the  obUgation  to  pay  certain  taxes, 
to  be  applied  exclusively  to  state  purposes.  At 
the  same  time,  the  persons  engaged  and  the  prop- 
erty employed  in  these  callings  were,  to  a  great- 
er or  less  degree,  to  be  free  from  the  burden  of 
local  taxation.  •  *  •  Under  the  old  system, 
the  property  and  franchises  of  the  corporations 
above  referred  to  were  taxed  for  both  state  and 
local  purposes.  The  amendment  creates  a  new 
mode  of  taxing  such  property  and  franchises,  and 
appropriates  the  revenue  so  raised  to  state  pur- 
poses solely."  City  and  County  of  San  Francis- 
co V.  Pacific  Tel.  &  Telegraph  Co.,  166  CaL  244, 
247,  135  Pac.  971,  973. 

Subdivision  (c)  of  section  14,  thus  added 
to  the  Constitution,  provides  in  detail  for 
the  method  of  assessing  and  taxing  banks. 
It  is  provided  that  the  shares  of  tbe  capital 
stock  of  all  banks  Incorporated  under  the 
laws  of  any  state  or  of  the  United  States 
and  located  in  this  state  shall  be  assessed 
and  taxed  to  the  owners  or  holders  thereof 
by  the  state  board  of  equalization,  and  that 
there  shall  be  levied  and  assessed  upon  such 
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shares  an  annual  tax,  payable  to  the  state, 
Ot  1  per  centum  upon  the  value  thereof.  The 
value  of  each  share  of  stock  Is  to  be  taken 
to  be  the  amount  paid  in  thereon,  together 
with  Its  pro  rata  of  the  accumulated  surplus 
and  undivided  proSts.  In  reaching  this  re- 
sult, deduction  is  to  be  made  of  the  value  of 
real  estate  owned  by  the  bank  and  taxed  for 
county  purposes.  It  is  provided  that  the 
banks  shall  pay  the  tax  to  the  state  on  behalf 
of  the  stockholders  and  shall  have  a  lien 
upon  the  shares  and  any  dividends  to  secure 
the  amount  so  paid. 

This  subdivision  contains  a  detailed  and 
comprehensive  scheme  for  the  valuation  of 
the  shares  of  stock  of  banks.  It  declares 
that  the  value  shall  be  taken  to  be  the 
amount  paid  in  on  the  stock,  together  with 
the  pro  rata  of  the  accumulated  surplus 
and  undivided  profits.  Provision  is  made  for 
the  deduction  of  one  item  of  property,  to  wit, 
real  estate  taxed  for  county  purposes.  No 
other  deduction  is  directed  to  be  made,  and  it 
seems  clear,  under  the  most  familiar  rules  of 
Interpretation,  that  none  other  was  contem- 
plated. So  far  as  the  face  of  the  constitu- 
tional provision  goes,  the  value  of  the  shares 
Is  to  be  computed  by  including,  in  addition 
to  the  amount  paid  in  on  the  stock,  every 
item  of  property  embraced  within  accumu- 
lated surplus  and  undivided  profits,  with  the 
single  exception  of  real  estate  taxed  for 
county  purposes.  The  board  of  equalization 
acted,  therefore.  In  strict  compliance  with 
the  constitutional  method  when  it  fixed  the 
value  of  the  shares  of  stock  in  the  plaintiff 
bank  by  taking  the  amount  paid  in,  together 
with  the  pro  rata  of  the  accumulated  surplus 
and  undivided  profits,  subject  to  a  deduction 
ot  the  value  of  the  designated  real  estate 
alone.  The  shares  of  stock  in  other  corpora- 
tions, whether  engaged  in  banking  or  other 
business,  were  necessarily  included  in  deter- 
mining the  amount  on  which  this  pro  rata 
was  to  be  reckoned.  Similarly,  in  fixing  the 
value  of  the  shares  of  stock  In  the  National 
Bank  of  D.  O.  Mills  &  Co.  and  In  the  Mission 
Bank,  the  board  was  required  to  follow  the 
same  course.  Its  ascertainment  of  the  value 
of  the  shares  of  stock  in  those  banks,  by 
whomsoever  owned  or  held,  was  reached  by 
adding  to  the  amount  paid  in  the  pro  rata  of 
the  accumulated  surplus  and  undivided  prof- 
Its  of  the  respective  banks  after  making  the 
deduction  of  real  estate. 

The  respondent  claims  that  by  a  long  line 
of  decisions  beginning  with  Burke  v.  Bad- 
lam,  57  Cftl.  594,  this  court  has  established 
the  doctrine  that  the  sum  total  of  the  value 
of  the  shares  of  stock  in  a  corporation  is  the 
equivalent  of  the  value  of  all  of  the  property 
of  every  kind.  Including  franchises,  owned 
by  the  corporation.  Spring  Valley  Water 
Works  V.  Schottler,  02  Cal.  6d,  115,  et  seq.; 
City  and  County  of  San  Francisco  v.  Ander- 
son, 103  Cal.  69,  36  Pac.  1034,  42  Am.  St 
Rep.  9S;  People  v.  National  Bank  of  D.  O. 
MUls  &  Co.,  123  CaL  63,  60,  66  Pac.  685,  46  U 


R.  A.  747,  69  Am.  St  Rep.  32;  Bank  of  Cali- 
fornia V.  San  Francisco,  142  Cal.  276,  75  Pac. 
832,  64  L.  R.  A.  918,  100  Am.  St  Rep.  130; 
Crocker  v.  Scott,  149  Cal.  575,  87  Pac.  102. 
It  was  upon  this  theory  that  the  court  held 
that  section  3608  of  the  Political  Code,  pro- 
hibiting any  assessment  of  the  shares  of  stock 
of  state  corporations,  was  not  in  conflict  with 
section  1,  art  13,  of  the  Constitution,  which 
declared  that  all  property  should  be  taxed 
in  proportion  to  its  value,  and  defined  the 
word  "property"  as  including,  among  other 
things,  "stocks."  Burke  v.  Badlam,  supra. 
The  cases  have,  for  their  foundation,  the 
proposition  that  an  assessment  and  taxa- 
tion of  every  item  and  element  of  property 
owned  by  the  corporation  and  giving  value  to 
its  stock  is,  in  effect  an  assessment  and 
taxation  of  the  stock  itselt  And,  basing  its 
argument  upon  this  proposition,  the  plaintiff 
bank  contends  that  when  the  shares  of  stock 
Issued  by  it  are  assessed  and  taxed  upon  a 
valuation  which  Includes  the  value  of  sliares 
of  stock  owned  by  it  in  other  banks,  and 
those  shares  are  again  assessed  upon  a  sep- 
arate ascertainment  of  their  value,  the  state 
is  undertaking  to  tax  the  same ,  property 
twice.  On  the  6ther  hand,  the  appellant  ar- 
gues that  there  is  not  in  reality,  any  ques- 
tion of  double  taxation  here.  In  assessing 
the  shares  of  stock  in  the  plaintiff  a  tax  is 
imposed  upon  the  owners  and  holders  of 
those  aliares.  The  plaintiff  pays  the  tax  only 
on  behalf  of  the  holders.  In  assessing  the 
shares  of  stock  In  the  National  Bank  of  D. 
O,  Mills  &  Co.  and  the  MJsdon  Bank,  the 
tax  is  imposed,  not  upon  those  ttanka*  but 
upon  the  holders  of  the  shares,  whoever 
they  may  be.  The  plaintiff  as  one  of  such 
holders  is,  so  the  ai4>eUant  contends,  no  more 
entitled  to  exemption  from  the  tax  than  is 
any  other  shareholder.  The  Supreme  Court 
of  the  United  States  has  consistently  held 
that  a  tax  upon  the  shares  is  not  the  equiv- 
alent of  a  tax  upon  the  capital  of  the  bank 
(see  Owensboro  N.  B.  r.  Owensboro,  173  U. 
S.  677,  19  Sup.  Ct  637,  43  L.  Ed.  850,  and 
cases  cited),  and  that  the  state  may  prop- 
erly impose  a  tax  upon  the  full  value  of  the 
shares  of  stock  in  a  national  bank,  regard- 
less of  the  fact  that  the  property  of  the  bank, 
which  gives  those  sliares  their  value,  may  be 
in  part  composed  of  bonds  of  the  United 
States  or  other  property  exempt  from  taxa- 
tion (Van  Allen  v.  Assessors,  3  Wall.  673, 
18  L.  Bd.  228 ;  People  v.  Tax  Com'rs,  4  WalL 
244,  18  L.  Ed.  344). 

[2]  We  need  not  stop  to  inquire  whether 
these  decisions  proceed  upon  a  theory  In  con- 
flict with  the  views  announced  by  Oils  court 
in  Burke  v.  Badlam  and  subsequent  deci- 
sions to  like  effect.  Let  it  be  assumed  that 
the  assessment  here  complained  of  did  re- 
sult in  double  taxation.  In  the  absence  of 
express  constitutional  provision,  there  is, 
however,  no  necessary  or  inherent  objection 
to  taxing  the  same  property  twice  to  differ- 
ent persons  "so  long,  at  least,  as  there  is 
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some  kind  of  estate  or  right,  In  both  persons 
taxed,  to  the  taxed  property."  Gray  on  Uml- 
tatilon  of  Taxing  Power,  {{  1361, 1308 ;  Cooley 
on  Taxation  (3d  Ed.)  p.  389  et  seq. 

Such  taxation  does  not  contravene  any 
provision  of  the  federal  Cionstltutlon.  "It  Is 
no  doubt  within  the  power  of  a  state,  when 
not  restrained  by  constitutional  limitations, 
to  assess  taxes  upon  them  [1.  e.,  property  of 
the  corporation  and  shares  of  stock  tn  the 
hands  of  the  individual  stockholders],  in  a 
way  to  subject  the  corporation  or  the  stock- 
holders to  double  taxation."  Tennessee  v. 
Whltworth,  117  U.  S.  129,  186, 137,  6  Sup.  Ct 
645,  29  L.  Kd.  830. 

[3]  Does  the  Constitution  of  California 
prohibit  such  double  taxation  as  may  be  in- 
volved in  the  assessment  here  complained 
of?  No  donbt  our  Gonstltntion,  as  it  stood 
prior  to  the  amendments  of  1910,  did  con- 
tain such  prohibition.  Section  1,  art  13,  as 
it  originally  read,  provided  that:  "All  prop- 
erty in  the  state,  not  exempt  under  the  laws 
of  the  United  States,  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as 
provided  by  law."  This  Is  the  language 
which  was  held,  in  the  cases  above  cited,  to 
forbid  double  taxation.  "All  property"  is 
not  taxed  in  proporticm  to  its  value  If  some 
of  it  1b  taxed  once  and  some  of  it  more  than 
once  upon  the  ascertained  value.  Burke  v. 
Badlam,  supra.  But  when  the  new  system  of 
taxing  certain  corporations  for  state  pur- 
poses was  embodied  in  the  Constitation,  sec- 
tion 1  was  also  amended.  That  section  was 
made  to  read  as  follows : 

"All  property  in  the  state  eacept  at  otherwise 
in  IhU  Conititution  provided,  not  exempt  under 
the  laws  of  the  United  States,  shall  be  taxed  in 
proportion  to  its  valae,  to  be  ascertained  as  pro- 
vided by  law,  or  at  hereinafter  provided." 

The  change  consisted  in  the  addition  of  the 
italicized  words.  Here  is  an  express  declara- 
tion that  the  general  rule,  requiring  property 
to  be  taxed  in  proportion  to  its  value,  shall 
be  subject  to  the  qualiflcation  that  such  pro- 
portionate method  of  taxation  shall  not  apply 
where  the  Constitution  makes  other  provi- 
sion. It  has,  as  we  have  seen,  made  other 
provision  for  the  assessment  of  bank  prop- 
erty. The  respondent  claims  that  the  words 
"except  as  otherwise  in  this  Constitution 
provided"  qualify  merely  the  subject  of  the 
sentence,  to  wit,  "all  property  in  the  state." 
In  other  words,  the  contention  Is  that  this 
qualifying  clause  was  meant  to  cover  only 
the  exemptions  specifically  provided  for  in 
section  1  and  subsequent  sections  of  article 
13.  This  Is  a  strained  Interpretation  of  the 
language.  The  amendments  to  section  1  and 
to  section  14  were  proposed  and 'adopted  at 
the  same  time,  and  there  can  be  no  doubt 
that  the  changes  formed  parts  of  a  single 
comprehensive  scheme.  The  plan  of  section 
14  is  in  various  respects  inconsistent  with 
the  idea  that  the  property  therein  described 
ahall  be  assessed  in  proportion  to  its  value. 


The  taxes  levied,  while  described  as  taxes 
upon  the  property  of  corporations,  are  not 
based  upon  any  mode  o(  ascertaining  either 
the  proportionate  or  the  absolute  value  of 
such  property.  Thus,  in  subdivision  "a," 
railroad,  telegraph,  telephone,  gas  or  electric 
and  certain  other  companies  are  subjected  to 
a  tax  of  a  certain  percentage  of  their  gross 
receipts  from  (^>eratlons  within  this  state. 
Subdivision  "b"  imposes  upon  insurance  com- 
panies a  tax  of  1%  per  cent,  upon  the 
amount  of  the  gross  premiums  received. 
Such  taxes  cannot,  upon  any  fair  construe* 
tion,  be  said  to  comply  with  a  requirement 
that  all  property  shall  be  taxed  in  proportion 
to  its  value.  Surely  it  was  not  believed, 
when  section  14  was  adopted,  that  the  meth- 
od of  taxation  therein  provided  for  should 
be  limited  or  controlled  by  any  general  pro- 
vision such  as  that  theretofore  contained  in 
section  1.  The  amendment  of  section  1  was 
designed  to  avoid  any  possible  conflict  with 
section  14.  Evei^  if,  however,  there  should 
be  any  opposition  between  the  general  terms 
of  section  1  and  the  provisions  of  section  14, 
the  latter,  as  the  more  speclflc  and  particu- 
lar enactment,  would  prevail. 

[4]  The  respondent  makes  a  further  point. 
Since  national  banks  constitute  an  agency 
of  the  United  States,  created  for  the  carrying 
out  of  governmental  purposes,  property  of 
such  banks  and  shares  of  stock  in  the  same 
cannot  be  taxed  by  a  state  except  in  so  far 
as  such  taxation  Is  permitted  by  act  of  Con- 
gress. The  requisite  permission  is  granted 
by  section  6219  of  the  Revised  Statutes. 
That  section  authOTlzes  the  several  states  to 
include  all  the  shares  of  national  banks  in 
the  valuation  and  assessment  of  personal 
property  of  the  owner  or  holder  of  such 
shares,  subject  to  the  restrictions:  (1)  That 
the  tax  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital,  and 
(2)  that  shares  owned  by  nonresidents  of 
the  state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located.  The  claim  Is 
made  that  this  statute  does  not  authorize 
the  assessment  of  the  personal  property  of 
national  banks  to  the  banks,  and  that  the 
state  is  not  therefore  authorized  to  assess 
to  the  plalntlfi*,  through  the  Mission  Bank, 
the  plaintiff's  shares  In  that  bank.  In  Bank 
of  Redemption  v.  Boston,  125  U.  S.  60,  8  Sup. 
Ct  772,  31  L.  Ed.  689,  It  was  decided  by  the 
Supreme  Court  of  the  United  States  that 
section  5219  of  the  Revised  Statutes  does  not 
prevent  the  taxation  of  the  shares  of  a  na- 
tional bank  In  the  hands  of  another  national 
bank.  No  different  rule  could  be  appled  to 
the  taxation  of  shares  in  a  state  bank  own- 
ed by  a  national  bank  without  violating 
the  provision  of  section  5219  requiring  "other 
moneyed  capital"  to  be  assessed  at  a  rate 
equal  to  that  Imposed  upon  shares  in  nation- 
al banks.  If  the  section  authorizes  the  tax- 
ation of  shares  owned  by  a  national  bank 
In  another  national  bank,  it  must  necessarily 
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oontempUito  a  like  taxation  of  ahares  In 
Btates  banka  similarly  owned. 
The  Judgment  la  rerersed. 

We  concur:  ANOEIJiOTTI,  O.  X ;  SHAW, 
J.;  SmNSHAW,  J.;  UmJVlS,  J.i  LORI- 
GAN,  J.;    LAWLOB,  J. 


PAIiERMO  LAND  &  WATEB  CO.  ▼.  RAIL- 
ROAD COMMISSION  OF  STATE  OF 
CALIFORNIA  at  aL     (Sac.  2883.) 
(Supreme  Court  of  California.    Sept  21,  1919. 
Reliearinx  Denied   Oct.  20,  1916.) 

1.  Watkbs  and  Watkb  Ooubots  «=»267(1)— 
Wateb  Companies— "PtTBLio  Utilitt." 

BelatiTe  to  a  company,  which  8old  land 
with  covenant  to  furnish  water  for  irrigating  it, 
being  a  public  utility,  and  so  subject  to  the  ju- 
risdiction of  the  Railroad  Commission,  the  pro- 
vision of  the  covenant,  that  the  water  was  to  be 
supplied  "at  such  rates  as  may  be  fixed  by  law 
in  the  district  in  which  said  lands  are  situated," 
shows  that  the  parties  contemplated  that  tlie 
rates  should  be  fixed  by  p;^lic  authority;  and 
the  fixing  of  rates  by  public  authority  implies 
that  the  service  is  to  be  that  of  a  public  utility, 
the  right  to  regulate  a  service  existing  only 
when  such  service  is  one  affected  by  a  public  in- 
terest ' 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  312;  Dec.  Dig.  «=> 
267(1).  •••«        . 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Public  Utility.] 

2.  Watkbs  and  Wateb  Cotjbses  «=9257(1)— 
Wateb  Companies— Public  Utiutt— Stib- 
MissioH  TO  Commission. 

The  submission  to  the  Railroad  Commission, 
by  a  company  selling  land  with  covenant  to  sup- 
ply water  for  irrigating  it  of  the  establishment 
of  its  rates  for  water,  makes  the  use  a  public 
one,  and  it  a  public  utility,  subject  to  jurisdic- 
tion of  the  Commission. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Tater  Courses,  Cent  Dig.  |  812;    Dee.  Dig. 
«=>257a).] 
8.  Watebs  and   Watsb  Coubses  «=»260  — 

Wateb  Companibs— Jvbisdioiior  of  Rail* 

BOAD  Commission. 
Under  Public  Utilities  Act  (St  1911,  Ex- 
tra Sess.  p.  3S)  {  31,  empowering  the  KaUroad 
Commission  to  regulate  every  public  utility, 
and  to  do,  in  addition  to  everythmg  specifically 
designated,  anytBing  necessary  in  the  exercise 
of  such  power,  and  St.  1913,  p.  84,  authorizing 
it  to  regulate  water  companies  and  require  them 
to  serve  additional  consumers,  on  application 
for  an  order  requiring  service,  it  has  jurisdic- 
tion to  determine  the  disputed  fact  whether  ap- 
plicant is  within  the  class  of  those  entitled  to 
the  service. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  «=92S6.] 

4.  Watebs  and  Wateb  Coubses  4=»166(9)— 
Wateb  Rights— Covenants— Fobfkiturb. 
The  covenants,  in  deeds  of  land,  that  the 
grantor  will  furnish  water  for  irrigation,  if 
the  grantee  shall  at  any  time  plant  trees  or 
vines,  or  otherwise  cultivate  the  lands,  being  the 
consideration  for  the  payment  of  prices  for  the 
lands  above  their  value  without  water,  are  a 
present  grant  of  a  water  right,  constituting  a 
burden  or  servitude  on  the  grantor's  water  sys- 
tem, and  not  a  mere  agreement  to  sell  personal 
groperty  in  the  future,  so  that  the  grantees,  be- 
ig  the  owners  of  an  interest  in  the  water  right 
do  not  lose  their  right  to  water  by  mere  failure 


Wa( 


to  cultivate  and  to  demand  water,  or  by  cessa- 
tion of  cultivation  and  of  demand  for  water 
after  cultivation  was  begun  and  water  was  fur- 
nished; but  there  must  be  notice  of  forfeiture 
and  lapse  thereafter  of  the  period  of  limitation. 
[Ed.  Note.— For  other  caaes,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  183;  Dec  Dig.  •» 
166(9).] 

In  Bank.  Certiorari  by  the  Palermo  Land 
ft  Water  Company  against  the  Railroad  Com- 
mission of  tlie  State  of  California  and  its 
members  to  ravlew  tta  oider.    Order  affirmed. 

McCutchen,  Olney  Se  Willard,  of  San  Fran- 
cisco, for  petitioner.  Norman  A.  Eisner,  of 
San  Francisco,  for  Security  Inv.  Co.  Doug- 
las Brookman,  of  San  Francisco  (Max  The- 
len,  of  San  Francisco,  of  counsel),  for  -  re- 
spondents. 

SLOSS,  J.  Certiorari  to  review  an  order 
of  the  Railroad  Commission.  The  Palermo 
Land  &  Water  Company  (hereinafter  termed 
the  "Palermo  (Company")  was  Incorporated  in 
1888.  It  acquired  a  tract  of  land,  known  as 
the  "Palermo  Colony,"  situate  in  Butte  coun- 
ty, and  also  the  right  to  divert  water  from 
the  South  fork  of  the  Feather  river.  It  ac- 
quired or  constructed  canals,  ditches,  and  the 
neoeasaiy  appurtenances  for  conducting  such 
water  upon  the  lands  in  said  Palermo  Col- 
ony for  purposes  of  irrigation.  It  bBB  Of- 
fered for  sale  and  sold  certain  lands  in  said 
Palermo  Colony,  the  conveyance  in  each  case 
containing  a  provision  for  supplying  water. 
The  Security  Investment  Company,  a  corpo- 
ration (which,  for  brevity,  we  shall  call  "In- 
vestment Company"),  is  the  successor  in  in- 
terest of  purchasers  of  three  lots  thus  sold 
by  the  Palermo  Company.  Said  Investment 
Company  demanded  of  the  Palermo  Company 
that  it  furnish  water  for  said  lots.  The  de- 
mand was  refused.  Thereupon  the  Invest- 
ment Company  applied  to  the  Railroad  (Com- 
mission for  an  order  requiring  the  Palermo 
(Company  to  furnish  said  water.  The  ap- 
plication was  resisted,  and  after  a  hearing 
an  order  was  made  requiring  said  Palermo 
Comimny  to  supply  the  water  as  demanded. 
It  is  this  order  which  is  brought  under  re- 
view by  the  present  proceeding. 

The  land  owned  by  the  Investment  Com- 
pany is  described  as  lots  1  and  8  of  block  88, 
and  lot  1  of  block  87,  of  subdivlsloa  No.  1 
of  the  Palermo  Citrus  Tract;  said  tract  be- 
ing within  the  Palermo  Colony.  Lot  1  of 
block  87,  containing  7.17  acres,  and  lot  1  of 
block  88,  containing  8.43  acres,  were  convey- 
ed to  the  predecessors  of  the  Investment 
Company  by  the  Palermo  Company  on  No- 
vember 80,  1891.  The  deed  of  conveyance 
(in  which  the  grantor  was  the  party  of  the 
first  part)  contained  the  following  covenant: 
"And  it  is  further  agreed  that  if  the  party  of 
the  second  part,  or  his  heirs  or  assigns,  shall  at 
any  time  plant  trees  or  vines,  or  otherwise  cul- 
tivate said  lands,  or  any  part  thereof,  the  party 
of  the  first  part  will  furnish  from  its  ditches^ 
up  to  the  line  of  said  land  nearest  to  the  main 
or  branch  ditch,  pipe,  or  fiume  of  said  party  of 
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the  first  part,  auch  water  as  may  be  necessary  to 
irrigate  anch  trees,  vinea,  or  cultivated  crops, 
not  exceeding  one  miner's  inch  for  every  seven 
acres  so  improved  or  cultivated,  at  such  rates 
as  may  be  fixed  by  law  in  the  district  in  which 
said  lands  are  situated.    •    •    * " 

Lot  8  of  block  88,  containing  8.36  acres, 
was  conveyed  to  the  predecessor  of  the  In- 
*  vestment  Company  on  May  26,  1888.  The 
deed  In  this  Instance  contained  a  covenant 
like  the  one  above  quoted,  except  that  It 
made  the  right  to  water  conditional  upon 
the  planting  of  trees  or  vines  or  the  coltiva- 
tlon  of  the  lands  at  any  time  prior  to  July 
1,  1889,  and  provided  for  the  furnishing  of 
water  without  charge  for  four  years  after 
the  commencement  of  cultivation. 

A  portion  of  lot  1  In  block  88,  containing 
4.78  acres  of  land,  has  received  water  for 
many  years,  and  the  right  to  water  for  this 
parcel  is  not  In  controversy.  The  remainder 
of  this  lot  was  planted  to  olive  trees  In  1913. 
Wben  the  Investment  Company  demanded 
water  for  Its  Irrigation,  the  demand  was  re- 
fused. No  water  has  ever  been  delivered  to 
this  part  of  lot  1  of  block  88.  Lot  1  of  blo<^ 
87  has  never  received  water  from  the  Paler- 
mo Company.  It  was  planted  to  olive  and 
peach  trees  In  1914,  and  a  demand  then  made 
for  water  was  refused.  Lot  8  of  block  88 
was  planted  to  olive  trees  prior  to  July  1, 
1889,  the  date  named  in  the  deed  conveying 
this  lot,  and  water  was  furnished  up  to  1892. 
Some  new  trees  were  planted  by  the  Invest- 
ment Company  in  1912  and  1913,  and  demand 
for  water  for  this  lot  was  made  in  1911  or 
1912,  and  refused.  The  ground  upon  which 
the  Palermo  Company  refused  to  furnish  the 
water  was  that  lot  1  of  block  87  and  the 
portion  of  lot  1,  block  88,  which  had  not  re- 
ceived water,  had  lost  the  right  to  be  so 
supplied,  for  the  reason  that  there  bad  been 
no  planting  or  cultivation  of  said  lands  and 
no  demand  for  water  for  over  20  years  after 
the  conveyance  of  said  lots  by  the  Palermo 
Company  to  the  predecessors  of  the  Invest- 
ment Company.  With  respect  to  lot  8  of 
Mock  88  the  claim  was  that,  while  the  right 
to  have  water  had  once  atta<±ed  by  the 
planting  of  trees  and  the  delivery  of  water, 
sncb  right  had  been  lost  by  a  cessation  of 
cnltlration  and  demand  for  water,  extending 
over  a  like  period  of  about  20  years. 

The  Commission  found  that  the  Palermo 
Company  had  a  sufficient  supply  of  water  to 
enable  It  to  supply  the  lands  of  the  Invest- 
ment Company  In  addition  to  all  of  the  other 
lands  in  the  Palermo  Colony  which  were 
then  being  irrigated.  It  found  further  that 
the  complainant,  the  Investment  Company, 
was  entitled  to  receive  water  from  the  sys- 
tem of  the  Palermo  Company,  and  directed 
that  such  water  be  supplied. 

[1]  The  petitioner  contends  that  It  Is  not  a 
public  utility,  and  is,  therefore,  not  sub- 
ject to  the  jurisdiction  of  the  Commis- 
aion.  The  Palermo  Company,  it  Is  claim- 
ed, has  not  ofTered  Its  water  to  the  pub- 


lic, but  has  merely  entered  into  "private 
contractual  obligations  *  *  *  to  deliver 
water  to  certain  lots  which  It  has  sold  with 
a  water  rij^t."  Burr  v.  Maday  R.  W.  Co., 
160  Cal.  268,  280,  116  Pac  715,  721.  Atten- 
tion is  directed  .to  several  decisions  of  this 
court  holding  that  such  disposition  of  wa- 
ter "Is  essentially  a  matter  of  private  oon< 
tract  and  it  shows  no  intent  to  create  a 
public  use."  Thayer  v.  California  D.  Co., 
164  CaL  117,  128  Pac.  21;  Burr  v.  Maclay 
R.  W.  Co.,  supra;  Hildretb  v.  Monteclto, 
etc,  Co.,  139  Cal.  22,  72  Pac.  305 ;  Barton  v. 
Riverside  W.  Co.,  165  CaL  618,  101  Pac.  790. 
It  Is  further  argued  that,  If  our  statutory 
provisions  (St  1913,  p.  84;  St  1915,  p.  1273) 
are  to  be  construed  as  declaring  that  water 
companies  of  this  character  are  .public  util- 
ities, such  statutes  are  in  violation  of  both 
the  federal  and  state  Constitutions.  We  do 
not  however,  feel  called  upon  to  go  Into  the 
constitutional  questions  thus  suggested,  for 
the  reason  that  we  feel  satisfied  that,  with- 
out regard  to  statutory  provisions,  the  con- 
duct of  the  Palermo  Company  was  such  as 
to  take  its  operations  out  of  the  category  of 
a  private  use  as  defined  by  Thayer  t.  De- 
velopment Co.  and  like  cases. 

In  the  first  place,  the  covenants  providing 
for  the  furnishing  of  water  to  land  sold  by 
the  Palermo  Company  provided  that  the  wa- 
ter was  to  be  supplied  "at  such  rates  as  may 
be  fixed  by  law  in  the  district  In  which  said 
lands  are  situated."  In  the  very  inception  of 
the  right,  therefore,  it  appears  that  the  par- 
ties contemplated  that  the  rates  to  be  charged 
should  be  those  fixed  by  public  authority. 
The  fixing  of  rates  by  public  authority  in  it- 
self Implies  that  the  service  is  to  be  that  of  a 
public  utility.  The  right  to  regulate  the  price 
of  a  service  exists  only  when  such  service 
is  one  affected  by  a  public  Interest 

[2]  But,  apart  from  this  consideration,  it 
appears  that  in  December,  1912,  the  Palermo 
Company  applied  to  the  Railroad  Commission 
to  have  its  rates  for  water  established  and 
that  the  Commission  made  its  order  allowing 
an  increase  in  the  rates  theretofore  in  ef- 
fect. Vol.  Ill,  Opinions  and  Orders  of  the 
Railroad  Commission,  p.  1247.  The  case, 
therefore,  falls  directly  within  the  doctrine 
of  Fransdoni  v.  Soledad  Land  Sc  Water  Co., 
170  Cal.  221,  149  Pac.  161,  where  we  held 
that  as  against  the  water  company  such  sub- 
mission to  the  authority  of  the  regulating 
body  was  effective  to  "diange  the  use  from 
a  private  and  particular  use  to  a  public  use, 
so  as  to  make  the  service  and  terms  of  deliv- 
ery subject  to  regulation  and  control  by  pub- 
lic authority."  No  valid  distinction  can  be 
drawn  between  the  Fransclonl  Case  and  the 
one  before  us. 

[3]  The  petitioner's  next  contention  is  that 
the  Railroad  Commission  was  without  juris- 
diction, because  the  Palermo  Company  was 
in  good  faith  disputing  the  right  of  the  In- 
vestment Company  to  have  water  supplied  to 
its  lands.  The  argument  is  that  ^e  Rail- 
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road  Oommlaslon  Is  primarily  an  administra- 
tive body,  and  that  it  bas  no  autborlty  to 
act  judicially  In  determining  the  existence 
of  a  disputed  rlgbt  We  see  no  force  In  this 
contenUon.  By  the  Public  Utilities  Act  (St 
1911,  Extra  Sesa.,  p.  18)  the  Commission  is 
vested  with  power  and  Jurisdlctioii  "to  super- 
vise and  regulate  every  public  utility  in 
the  state  and  to  do  all  things,  whether  here- 
in specifically  designated  or  in  addition  there- 
to, which  are  necessary  and  convenient  in 
the  exercise  of  snch  power  and  jurisdiction." 
Section  31.  The  act  of  1913  (St  1913,  p.  84) 
expressly  authorizes  the  Commission  to  reg- 
ulate water  companies  and  to  require  them 
to  serve  additional  consumers.  We  may  con- 
cede, for  the  purposes  of  the  discussion,  that 
the  authority  to  order  service  does  not  in- 
clude authority  to  compel  a  water  company 
to  supply  water  to  persons  or  lands  not  with- 
in the  scope  of  the  dedication  which  has  been 
made.  Nevertheless,  on  an  application  for 
an  order  requiring  service,  the  Commission 
must  necessarily  determine,  as  a  preliminary 
issue,  whether  the  applicant  is  within  the 
class  of  those  entitled  to  the  service.  Wher- 
ever a  court  or  board  is  authorized  to  act 
upon  the  existence  of  a  certain  state  of  facts. 
It  has  jarisdlction  to  determine  the  existence 
or  non-existence'  of  the  requisite  facta.  11 
Oyc.  701;  In  re  Grove  Street,  61  Cal.  438, 
453.  Its  jiuisdictlon  cannot  be  affected  by 
the  circumstance  that  these  facts  are  denied. 

[4]  We  come  to  the  final  contention  of  the 
petitioner,  which  is  that  the  Investment  Com- 
pany was  not,  in  law  and  fact  entitled  to 
have  water  supplied  to  its  lands.  The  argu- 
ment is  that  the  only  dedication  to  public  use 
was  one  limited  by  the  terms  of  the  covenant 
contained  in  the  deeds  executed  by  the  Pal- 
ermo Company.  The  deeds  conveying  lot  1  of 
block  87  and  lot  1  of  block  88  provide  that 
"water  shall  be  furnished  if  the  grrantee,  his 
heirs  or  assigns,  shall  at  any  time  plant  trees 
or  vines  or  otherwise  cultivate  said  lands." 
The  position  taken  with  respect  to  the  effect 
of  this  clause  Is  thus  stated  in  the  opening 
brief: 

"Petitionei's  offer  that,  if  at  any  time  the 
land  is  placed  under  cultivation,  petitioner  will 
supply  it  with  water,  cannot  be  construed  as 
running  in  perpetuity.  It  must  be  held  to  be 
limited  to  a  reasonable  time." 

Cases  are  cited  declaring  that  where  no 
time  is  E^edfled  the  law  implies  a  reasonable 
time,  and  that  the  use  of  the  phrase  "at  any 
time"  will  not  prevent  the  implication.  The 
soundness  of  the  rule  thus  declared  is  not 
open  to  question.  We  think,  however,  that 
it  is  not  applicable  to  the  situation  here  pre- 
sented. The  cases  dted  had  to  do  with  con- 
tracts giving  a  party  the  right,  at  his  elec- 
tion, to  claim  a  privilege.  Here  we  have 
Bometliing  more.    The  findings  of  the  Com- 


mission show  that  the  Palermo  Company  sold 
its  land  at  prices  ranging  from  $50  to  $100 
per  acre  in  excess  of  the  value  of  the  land 
without  water,  and  that  the  additional  price 
was  paid  in  reliance  on  the  agreement  of  the 
company  to  supply  the  necessary  water.  It 
can  hardly  be  supposed  to  have  been  in  the 
contemplation  of  a  grantee  taking  land  under 
these  conditions  that  the  water  right  for 
which  he  had  thus  pai^  would  be  forfeited  to 
the  grantor  because  of  his  failure  to  make 
use  of  it  within  any  given  time.  The  cove- 
nants in  the  deeds  were  not  a  mere  agree- 
ment to  sell  personal  property  in  the  future. 
They  were  a  present  grant  of  a  water  right, 
which  constituted  a  burden  or  servitude  upon 
the  water  system  of  the  grantor.  Stanislaus 
Water  Co.  v.  Bachman,  152  Cal.  725,  93  Paa 
858,  16  L.  K.  A.  (N.  S.)  359;  Southern  Pacific 
V.  Spring  Valley  Water  Co.  (S.  P.  No.  6846, 
decided  August  22,  1916)  169  Paa  865.  The 
grantees  thus  being  the  owners  of  an  interest 
in  the  water  right,  the  case  falls  directly  un- 
der the  authority  of  Oopeland  v.  Falrvlew 
Land  Co.,  165  OaL  148,  131  Pac  119.  As  is 
there  pointed  out,  an  easement  acquired  by 
grant  is  not  lost  by  mere  disuse.  Smith  r. 
Worn,  93  Cal.  212,  28  Pac.  944;  Currier  t. 
Howes,  103  <3al.  431,  37  Pac.  821;  People  v. 
Southern  P.  Co.,  172  Cal.  — ,  158  Pac.  180. 
In  the  Copeland  Case  the  court  says  that 
where  one  acquiring  a  water  right  sells  an 
interest  in  it  to  another,  and  thereafter  con- 
tinues to  divert  the  water  himself  for  the 
vendee,  the  fact  that  the  vendee  does  not  de- 
mand or  use  the  water  he  has  bought  will 
not — 

"forfeit  his  right  thereto  to  the  vendor,  who  has 
in  the  meantime  continued  the  diversion,  unless 
such  vendor  in  some  manner  iaformg  the  ven- 
dee that  such  forfeiture  will  be  claimed  because 
of  nonuse,  or  asserts  it  against  him  by  some 
hostile  act  Mere  failure  to  take  and  use  the 
water  for  which  he  has,  at  the  time,  no  need, 
will  not  forfeit  the  right  to  the  vendor,  in  sudt 
a  case."    166  Cal.  166,  131  Pac.  126. 

The  Palermo  Company  never  gave  the  In- 
vestment Company  or  Its  predecessors  any 
notice  that  it  regarded  the  right  to  water  as 
terminated  until  1912,  about  2  years  befbrer 
the  proceeding  was  instituted  before  the  Rail- 
road Commission.  The  right  was,  of  course, 
not  lost  by  llmitati<Mi  during  that  period. 
We  conclude,  therefore,  that  there  la  no  merit 
in  the  claim  that  the  Investment  Company 
lost  its  right  to  demand  water,  either  by  rea- 
son of  its  failure  to  plant  trees  and  demand 
water  for  lot  1,  block  87,  and  lot  1,  block  88, 
or  by  reason  of  Its  cessation  of  cultivation 
and  of  demand  for  water  for  lot  8  of  block  88. 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  MELVIN,  J.;  HENSHAW,  J.;  LORI- 
GAN,  J. :   liAWLOR,  J. 
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CITY  OP  SAN  BERNARDINO  t.  HORTON 

«t  aL,  Board  of  Sap'rs  of  San  Bernardino 

Oountr.  (li.  A.  4837.) 

(Supreme  Court  of  California.     Sept  21.  1916. 
Rehearing  Denied  Oct  20,  1916.) 

Taxation  «=9909— State  and  Looal  Taxes— 

ReIMBUBSKMXNT— '  'DiSTBICT." 

A  city  ia  not  a  "district"  within  Const,  art 
13,  S  14,  providing  that  the  Legislature  shall 
reimburse  districts  for  loss  by  withdrawal  of 
property  from  local  taxation,  when  taxed  for 
state  purposes  only,  or  within  Stats.  1911,  p. 
SS6,  {  32,  effectuating  such  provision, 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1741;  Dec.  Dig.  «=s>909. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  District] 

In  Bank.  Application  for  writ  of  mandate 
by  the  City  of  San  Bernardino  against  S.  V. 
Horton  and  others,  as  the  Board  of  Super- 
Tlsors  of  San  Bernardino  County.  Applica- 
tion denied. 

Byron  Waters  and  WlIllB  ft  Onthrle,  all 
of  San  Bernardino,  for  itetltloner. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  of  mandate.  The  sole  question  pre- 
sented Is  whether  a  municipality,  the  dty  of 
San  Bernardino  In  this  Instance,  is  a  "dis- 
trict" within  the  meaning  of  that  word  as 
nsed  In  that  part  of  subdivision  'T'  of  section 

14  of  article  13  of  the  Constitution  reading 
as  follows:  "The  Legislature  shall  provide 
for  reimbursement  from  the  general  funds  of 
any  county  to  districts  therein  where  loss 
Is  occasioned  In  such  districts  by  the  with- 
drawal from  local  taxation  of  property  taxed 
for  state  purposes  only" — and  In  section  32 
of  an  act  of  the  Legislature  to  carry  Into 
effect  the  provisions  of  section  14  of  article 

15  of  the  Constitution,  approved  April  1, 1911 
(Stats.  1911,  pp.  B30,  556). 

The  court  is  unanimously  of  the  view  that 
It  Is  not  a  district  within  the  meaning  of  the 
word  as  used  in  these  provisions. 

The  application  for  a  writ  of  mandate  Is 
denied. 


MOLERA  T.  CSOOPER.    (S.  P.  7619.) 

(Supreme  Court  of  California.     Aug.  4,  1916.) 

1.  PixADiNO  «S98(7)— Facts  and  Oonoi.usionb 
or  Law. 
Where  defense  to  action  on  note  by  executor 
was  that  defendant  agreed,  in  1911,  in  consider- 
ation of  release  by  testator  of  obligation  on  the 
note,  to  bold  tlie  amount  of  the  note  and  interest 
In  trust  for  and  during  the  minority  of  two 
benefidaries,  but  did  not  allege  that  defendant 
then-  had  in  her  'possession  or  under  her  control 
the  money  owing  on  the  note,  or  that  she  had  at 
any  time  since  devoted  it  to  the  trust  or  that 
she  was  then  and  had  been  since  solvent  the 
allegation  that  the  defendant  bad,  ever  since  that 
agreement,  "hdd  and  does  now  hold  said  amount 
of  money  upon  the  trust  proposed"  was  not  to  be 
oonstrned  as  meaning  that  the  defendant  then 
had  the  money  in  hand,  or  had  at  any  time  dnce 
then  possessed  the  same  and  devoted  it  to  said 
trust,  but  was  a  conclusion  of  the  pleader  upon 


the  facts  prevlouisly  stated  In  tlie  endeavor  to  al- 
lege a  valid  trust 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  18;    Dec.  Dig.  «=»8(7).] 

2.  Tbusts  «=3>85(1)— Cbbahon— EximxnoE  of 
Res. 

A  mere  promise  to  obtain  money  and  there- 
upon hold  it  in  trust  does  not  create  a  trust 
until  it  is  at  least  so  far  executed  that  the  mon- 
ey has  been  obtained  in  accordance  with  the 
promise. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  45,  49,  50 ;  Dec.  Dig.  «=935(1).] 

3.  Biixs  AND  Notes  €=9437  —  Eztinouisb- 

UtNT— OEEATION  or  TliTTBT. 

A  parol  agreement  by  maker  of  note  with  the 
payee,  in  consideration  of  release  of  note,  to  hold 
the  amount  thereof  in  'trust  for  minor  benefi- 
ciaries, which  agreement  did  not  appear  to  have 
been  carried  out  by  the  appropriation  of  any 
specific  sum  for  that  purpose,  was  ineffectual  to 
extinguish  the  note,  since  it  was  an  attempt  to 
alter  a  written  agreement  by  an  unexecuted  pa- 
rol agreement,  contrary  to  Civ.  Code,  {  1698,  pro- 
viding that  a  contract  in  writing  may  be  altered 
by  a  contract  in  writing,  or  by  an  executed  oral 
agreement  and  not  otherwise. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {(  1275,  1276,  1279,  1280; 
Dec.  Dig.  «S=!>437.] 

4.  Novation  «=>7  —  Sttbstitution  or  New 
Cbeditob. 

Under  Cliv.  Code,  |  IBSl,  defining  a  novation, 
agreement  by  the  maker  of  a  note  with  the  payee 
to  hold  the  amount  thereof  in  trust  for  minor 
beneficiaries  in  consideration  of  release  of  the 
note  was  not  effective  as  a  novation,  where  the 
minor  beneficiaries  did  not  accept  the  arrange- 
ment or  agree  to  it 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  J  7;  Dec.  Dig.  «s>7.1 

6.  Novation  ®s36— What  Oonsttttttes. 

Agreement  by  maker  of  note  with  the  payee 
to  hold  the  amount  thereof  in  trust  for  benefi- 
daries named  does  not  constitute  a  novation  un- 
der Civ.  Code,  ^  1531;  no  new  obligation  being 
created  and  no  new  creditor  being  substituted. 

[Ed.  Note,— For  other  cases,  see  Novation, 
Cent  Dig.  t  6 ;  Dec.  Dig.  <S=36.] 

6.  Intebest  «=350— Tbndeb  or  Intebebt— Ef- 
fect. 
Under  Civ.  Code,  {  1604,  providing  that  an 
offer  of  payment  duly  made  stops  the  running  of 
interest  on  the  obligation,  the  tender  of  interest 
due  after  maturity  of  a  note,  on  wliich  both  prin- 
dpal  and  interest  were  owing,  did  not  stop  tiie 
running  of  interest  upon  the  prindpal,  but  only 
on  the  interest  tendered. 

[EM.  Note.— For  other  cases,  see  Interest,  Cent 
Dig.  {  114;   Dec.  Dig.  «s»50.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;    T.  W.  Harris,  Judge. 

Action  by  Eusebius  J.  Molera,  as  executor 
of  the  last  will  of  Ana  M.  Wohler,  deceased, 
against  Mabel  Ellsworth  Cooper.  From  judg- 
ment for  plalntlfl,  defendant  appeals.  Af- 
firmed. 

Carlton  W.  Oreene,  of  Paso  Robles,  for 
appellant     Chas.  W.   Slack   and  Chauncey 

5.  Goodrich,  both  of  San  Francisco,  for  re- 
iq>ondent. 

SHAW,  J.  The  plaintiff  sued  upon  a  prom- 
issory note  for  $1,000  executed  to  the  testa- 
trix. Ana  M.  Wohler,  by  the  defendant    A 
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demarrer  to  the  third  amended  answer  was 
sustained,  and  judgment  was  thereupon  given 
for  the  plaintiff.  From  this  judgment  the 
defendant  appeals. 

The  note  sued  on  was  dated  July  2,  1009, 
and  was  payable  two  years  after  date.  The 
first  count  of  said  answer  alleges  that  on 
April  10,  1911,  It  was  agreed  between  the 
defendant  and  Mrs.  Wohler  that  in  consider- 
ation of  the  extinguishment  of  said  note  by 
Mrs.  Wohler  and  the  release  by  her  of  all 
obligation  of  the  defendant  upon  said  note, 
the  defendant  would  thereupon  hold  said 
amount  of  $1,000  and  Interest  from  the  date 
of  said  note,  In  trust,  .and  would  thenceforth 
apply  and  pay  the  same  to  the  joint  use  and 
benefit  of  Isabel  Ellsworth  Cooper  and 
Gladys  Oreene  Cooper,  in  equal  shares; 
that  during  the  minority  of  said  two  bene- 
ficiaries the  defendant  would  apply  said  mon- 
eys according  to  the  discretion  of  her,  said 
defendant;  that  said  Ana  M.  Wohler  accept- 
ed said  agreement  and  declaration  of  trust 
of  the  defendant  in  fall  satisfaction  and  ex- 
tinction of  said  note  and  then  and  there 
verbally  released  the  defendant  from  the 
obligation  thereof,  and  that  the  defendant 
has  ever  since  April  10,  1911,  held  said 
amount  of  money  upon  the  said  trast,  and 
that  said  Isabel  and  Gladys  own  the  entire 
beneficial  interest  in  said  sum  of  money, 
subject  to  the  trust  stated. 

[1]  It  Is  not  aUeged  that  the  defendant 
then  had  in  her  possession  or  under  her 
control  the  money  owing  upon  said  note,  or 
that  she  has  at  any  time  since  procured  the 
same  and  devoted  the  same  to  said  trust,  or 
that  she  was  then,  6r  has  been  since,  solvent 
and  able  to  do  so.  One  ground  of  demurrer 
was  that  the  answer  was  uncertain,  in  that  It 
cannot  be  ascertained  therefrom  what  partic- 
ular moneys  the  defendant  held  In  trust  as 
set  forth  therein,  or  whether  or  not  any  spe- 
dflc  amount  of  money  was  held  in  trust. 
In  view  of  this  gronnd  of  demurrer  the  al- 
legation that  the  defendant  has  ever  since 
April  10,  1911,  "held  and  does  now  hold  said 
amount  of  money  upon  the  trust  proposed" 
Is  not  to  be  construed  as  meaning  that  the 
defendant  then  had  the  money  in  hand,  or 
has  at  any  time  since  then  possessed  the 
same  and  devoted  it  to  said  trust  If  she 
had  desired  to  allege  these  facts,  she  should 
have  done  so  more  specifically.  The  agree- 
ment is  to  be  taken  as  a  conclusion  of  the 
pleader  upon  the  facts  previously  stated  in 
the  endeavor  to  allege  a  valid  trust.  The 
case  must  be  considered  upon  the  theory 
that  all  she  did  In  regard  to  the  creation  of 
a  trust  was  to  agree  that  she  would  thence- 
forth hold  the  sum  of  money  specified  in 
the  note  in  trust  for  the  two  children  men- 
tioned. It  Is  alleged  that  these  two  chil- 
dren were  minors,  then  of  the  age  of  eight 
and  four  years,  respectively,  and  that  the 
defendant  and  their  father  were  joint  guard- 
ians of  the  estates  of  said  minors,  and  it  is 
not  alleged  that  either  of  them  as  guardian 


has  agreed  to  the  said  arrangement  with 
Mrs.  Wohler. 

[i,  t]  It  is  clear  tiiat  no  trust  was  created 
by  the  aforesaid  arrangement  There  never 
was  any  property  in  existence  which  could 
be  the  subject  of  the  trust  The  debt  owing 
from  the  defendant  to  Mrs.  Wohler  was  a 
property  right  vested  in  Mrs.  Wohler,  but 
no  property  or  estate  therein  was  vested  in 
the  defendant  which  could  be  the  subject  of 
any  trust  A  mere  promise  to  obtain  money 
and  thereupon  hold  it  in  trust  does  not  cre- 
ate a  trust  until  it  Is  at  least  so  far  execut- 
ed that  the  money  has  been  obtained  in  ac- 
cordance with  the  promlsfc  Considered  in 
that  light  the  agreement  between  the  payor 
and  the  payee  was  ineffectual  to  alter  or  ex- 
tinguish the  note,  since  It  was  an  attempt 
to  alter  a  written  agreement  by  an  unexecut- 
ed parol  agreement.    Civ.  Code,  J  1698. 

The  decision  In  Booth  v.  Oakland  Bank 
Of  Savings,  122  Cal.  19,  64  Pac.  370,  is  not 
authority  for  the  proposition  that  a  trust 
can  be  created  by  the  mere  promise  of  a  debt- 
or to  the  creditor  to  obtain  money  and  hold 
it  in  trust  for  a  third  person.  The  subject- 
matter  involved  in  that  case  was  money  on 
deposit  in  the  bank.  It  la  clear  from  a  read- 
ing of  the  decision  that  the  money  was  con- 
sidered by  the  court  as  money  actually  in 
possession  of  the  bank  belonging  to  the  de- 
positor, and  that  the  effect  of  the  transac- 
tion was  that  the  bank  thereupon  agreed  to 
hold  the  money  so  on  deposit  in  trust  for 
the  bokeflt  of  sisters  of  the  depositor.  In 
the  present  case,  as  we  have  said,  there  Is 
no  sufficient  allegation  that  there  was  any- 
thing on  hand  to  be  made  the  subject  of  a 
tnist 

[4, 1]  Considered  as  a  novation,  it  was  In- 
effectual for  the  reason  that  the  persons  to 
whom  the  obligation  was  to  run,  the  two 
children,  did  not  accept  the  same  or  agree 
thereto.  Under  section  1631  of  the  Civil 
Code  a  novation  is  made— 

"1.  By  the  substitution  of  a  new  obligation  be- 
tween the  same  parties,  with  Intent  to  extinguish 
the  old  obligatioD; 

"2.  By  the  substitution  of  a  new  debtor  in 

Elace  of  the  old  one,  with  intent  to  release  the 
itter:  or, 

"3.  By  the  substitution  of  a  new  creditor  in 
place  of  the  old  one,  with  intent  to  transfer  the 
rights  of  the  latter  to  the  former." 

The  second  mode  is  not  involved.  It  is  not 
claimed  that  any  new  debtor  was  substitut- 
ed. It  was  Ineffectual  as  a  novation  under 
the  first  mode  and  under  the  third  mode  be- 
cause no  new  obligation  was  created  and 
no  new  creditor  was  substituted.  The  pro- 
posal was  to  create  a  new  obligation  in  favor 
of  the  two  children.  A  novation  whereby 
a  new  obligation  to  a  third  party  is  substi- 
tuted cannot  be  made  unless  all  agree.  Aa 
is  said  in  3  Elliott  on  Contracts,  |  1867: 

"All  must  agree,  for  it  requires  the  consent  of 
the  original  parties  to  change  the  old  contract  or 
their  relations  to  it  and  eztingniBh  the  liability, 
and  of  the  parties  to  the  new  contract  to  create 
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The  following  cases  annoonce  ttale  aome 
doctrine:  McKlnney  t.  Alvla,  14  111.  83; 
Reid  ▼.  Degener,  82  111.  608;  Ck>nmierclal 
Bank  v.  Kirkwood,  172  lU.  568,  00  N.  E.  219; 
Kirchman  v.  Standard  C9oaI  Co.,  112  Iowa, 
673,  84  N.  W.  939,  52  Am.  St.  Rep.  318;  Darl- 
ing V.  Butherford,  125  Mich.  70,  88  N,  W. 
909;  Hanson  ▼.  Nelson,  82  Minn.  220,  84  N. 
W.  742.  There  was  no  new  obligation  creat- 
ed to  the  children,  for  neither  they  nor  their 
goardians  consented  to  it  or  accepted  it.  For 
the  same  reason  there  was  no  transfer  to 
them  of  the  rights  of  the  original  obligee. 
The  arrangement  lacked  these  essential  ele- 
ments of  a  novation. 

[6]  In  the  sec<Kid  count  of  the  answer  de- 
fendant alleged  that  on  August  19,  1911, 
which  was  after  the  maturity  of  the  note, 
she  had  tendered  to  the  payee  the  amount 
of  interest  due  upon  the  note  which  the  payee 
refused  to  accept.  This,  it  is  claimed,  stops 
the  running  of  interest  upon  the  note.  Civ. 
Code,  {  1504.  At  that  date  the  defendant 
owed  not  only  the  interest  but  the  principal 
of  the  note.  The  tender  of  the  Interest  alone 
could  not  stop  the  running  of  further  inter- 
eat  upon  the  principal,  but  at  most  only  the 
running  of  interest  upon  the  Interest  then 
tendered  and  refused.  As  no  compound  in- 
terest is  demanded,  this  count  is  insufflclent 
asa  defense. 

Addition  to  Opinion. 

PER  CtJ'RlAM.  It  appears  from  the  record 
herein  that  the  Judgment  entered  in  the  su- 
perior court  is  erroneous  in  the  matter  of 
interest.  In  view  of  the  provisions  of  the 
note,  the  plaintiff  was  entitled  to  Interest  at 
6  per  cent,  per  annum  only  to  the  date  of 
judgment,  while  the  judgment  as  entered 
awarded  interest  at  the  rate  of  7  per  cent 
per  annum  from  the  maturity  of  the  note  to 
the  date  of  judgment 

The  judgment  heretofore  given  by  this 
court  is  modlQed  to  read  as  follows : 

The  portion  of  the  judgment  of  the  superi- 
or court  commencing:  "Now,  therefore,  it  is 
hereby  ordered,  adjudged,  and  decreed  that 
the  said  plaintiff  have  judgment  herein,"  etc., 
be  and  the  same  is  hereby  modified  to  read  as 
follows,  viz.:  "Now,  therefore,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  said 
plaintiff  have  judgment  herein  against  the 
said  defendant  for  the  sum  of  one  thousand 
'($1,000)  dollars,  in  gold  coin  of  the  United 
States,  with  Interest  thereon  at  the  rate  of 
five  (5)  per  cent,  per  annum,  from  the  2d  day 
of  July,  A.  D.  1910,  to  the  date  hereot  and 
for  his  costs  herein,  amounting  to  the  sum  of 
$14.75.  Dated  this  25th  day  of  March,  A.  D. 
1914" — and,  as  so  modified,  la  hereby  affirm- 
ed.   Appelliant  shall  not  recover  her  costs. 

We  concur:  HENSHAW,  J.;  MELVIN, 
J. ;   LORIGAN,  J. ;   LAWLOR,  J. 


NBWBT  V.  TIMES-MIRROR  00. 
(L.  A.  3569.) 

(Supreme  Court  of  California.    Sept.  21,  1916.) 

1.  Libel  and  Slakdkb  «=»54— Tbuth  or  As- 
SEBTioN— Felonious  Altebino  or  Recobd. 

As  regards  truth  of  the  assertion  of  an  alleged 
libel  that  plaintiff  was  accused  of  a  felony  in 
altering  a  public  record,  it  is  enough  that  at 
his  request  the  judgment  book  clerk  marked  out 
a  satisfaction  of  Judgment  though  for  the  pur- 
pose of  bringing  about  justice  and  preventing  a 
fraud;  the  intent  in  defacing  the  record  being, 
under  Pen.  Code,  {{  113,  114,  immaterial. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  162;  Dec.  Dig.  <S=»54.] 

2.  Libel  and  Slandbb  «=s>48(1)— Pbivileoe— 
Politics. 

A  libelous  newspaper  article  is  not  privileged 
within  Civ.  Code,  i  47,  subd.  3,  merely  because 
about  a  person  active  in  promoting  his  own  po- 
litical views. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  144,  147;  Dec.  Dig.  «s9 
48(1).] 

8.  Libel  and  Slandxb  «s948  —  Defxnsk  — 

Pbivilboed  Occasion. 
A  libelous  newspaper  article  cannot  be  ex- 
cused on  the  ground  that  the  occasion  is  privi- 
leged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  148;  Dec.  Dig.  <3=»49.] 

4.  Libel  and  Slandeb  €=>66(1)  —  Justifica- 
tion—HuJCOBons  Abticle. 

That  a  libelous  newspaper  article  tends  to 
cause  merriment  or  is  a  facetious  rejoinder  to 
adverse  criticism  by  others  does  not  justify  it. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  154 ;  Dec.  Dig.  <8=>56(1).] 

5.  Libel  and  Slandbb  4=s>6(1)  —  Ohabginq 
Htpocbist. 

It  is  libelous  per  se  to  falsely  charge  that 
a  person  ia  a  hypocrite. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  6;  Dec.  Dig.  «=36(1).] 

6.  Tbial    «=3251(2>—lNaTBU0Ti0NB— Applica- 
bility TO  Issues. 

An  instruction  authorizing  verdict  for  de- 
fendant if  it  was  proved  true  that  plaintiff  was 
a  hypocrite  was  not  within  the  issues;  the  an- 
swer merely  denying  that  the  published  cartoon 
was  susceptible  of  the  imputation  that  he  was  a 
hypocrite, 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  589;    Dec.  Dig.  <t=>261(2).] 

7.  Appeal  and  Ebbob  <S=>882(12)  —  Irvtikd 
Ebbob— In  STBUonoN . 

Plaintiff,  having  requested  it  may  not  com- 
plain of  the  giving  of  an  instruction  not  within 
the  issues. 

IKd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3602;  Dec.  Dig.  «8=»882(12).] 

8.  Appeal  and  Ebbob  «=3882(17)  —  Invited 
Ebbob— Scope. 

Though,  plaintiff  having  requested  it  may 
not  complam  of  the  giving  of  an  instruction  not 
within  the  issues,  he  may  make  the  point  that 
the  implied  findings  thereunder  are  not  support- 
ed by  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3607;  Dec  Dig.  «=» 
882(17).] 

9.  Libel  and  Slandeb  «s9ll2(8)  —  Tbtith  — 
Evidence. 

Evidence  in  libel  that  at  plaintifTs  request  to 
frustrate  fraud  of  a  party,  satisfaction  of  judg- 
ment against  whom  plaintiff  had  just  entered. 
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the  derk  marked  out  the  utisf action,  is  ineffi- 
cient to  anatain  any  Implied  finding  that  plain- 
tiff was  a  hypocrite  or  in  the  habit  of  altering 
public  records,  bat  merely  showa  he  was  in  er- 
ror as  to  the  lawful  method  of  correcting  the 
attempted  fraud. 

[Ed.  Note.— Fdr  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  332-340;  Dec.  Dig.  <S=» 
112(3).] 

10.   LlBKL  AND  SlAITDEB  9=>18  —  IlCPUOATIOIt 
FBOM  CABTOON. 

An  implied  finding  that  a  newspaper  cartoon 
would  not  to  en  ordinary  reader  bear  the  mean- 
ing that  plaintiff  in  libel  was  a  hypocrite  posing 
as  a  reformer  is  unwarranted,  it  being  headed, 
"And  These  are  Our  Leading  'Reformers,' "  be- 
low it  being;  "All  hypocrites  are  sinners,  but, 
thank  God,  all  sinners  are  not  hypocrites,"  and 
the  persons,  other  than  plaintiff,  shown,  being 
portrayed  as  engaged  in  transactions  disreputa- 
ble, dishonest,  or  ridiculous,  and  plaintiff  with  a 
sinister  expression. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §|  98,  99;  Dec.  Dig.  «3>19.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;   M.  T.  Dooling,  Judge. 

Action  by  Nathan  Newby  against  tbe 
Timea-Mlrror  Company.  From  an  adverse 
Judgment  and  order,  plaintiff  appeals.  Re- 
versed. 

B.  A.  Meserve,  Lewis  R.  Works,  and  Wil- 
liam F.  Palmer,  all  of  Los  Angeles,  for  ap- 
pellant Hunsaker  ft  Brltt,  Denis  &  Loewen- 
tbal  and  John  A.  Powell,  all  of  Los  Angeles, 
for  respondent 

SHAW,  J.  The  plaintiff  appeals  from  the 
Judgment  and  from  an  order  denying  him  a 
new  trlaL  The  action  is  in  damages  for 
llbeL  The  complaint  contains  six  counts, 
each  setting  forth  a  different  publication 
daimed  to  be  libelous.  The  defendant  is  the 
publisher  of  the  Los  Angeles  Times,  a  dally 
newspaiwr,  of  large  and  general  circulation, 
published  in  the  dty  of  Los  Angeles.  The 
alleged  libels  consist  of  articles  published  In 
that  newspaper.  There  was  a  trial  by  Jury, 
resulting  in  a  verdict  for  the  defendant 

There  was  no  substantial  conflict  In  the 
evidence  nor  any  serious  dispute  concerning 
the  facts.  The  following  are  the  facts  to 
which  the  articles  complained  of  relate  and 
upon  which  they  were  founded: 

Nathan  Newby,  at  the  time  of  flie  publi- 
cations, in  September,  October  and  Novem- 
ber, 1909,  had  been  practidDg  law  in  Los 
Angeles  for  the  preceding  14  years.  He  was 
a  man  of  good  character  and  reputation,  and 
was  a  well-known  lawyer  In  active  practice 
and  in  good  standing,  being  one  of  a  firm 
of  lawyers  practicing  as  Valentine  and  New- 
by. Prior  to  July,  1909,  one  Blumer  had  ob- 
tained a  Judgment  by  default  in  the  superior 
court  of  Los  Augeles  county  against  Felix 
Mayhew  for  the  recovery  of  $8,760.  An  exe- 
cution had  been  duly  Issued  thereon  to  the 
sheriff  of  Loe  Angeles  county.  A  motion 
by  Mayhew  to  set  aside  the  Judgment  vras 
pending.  Valentine  and  Newby  were  attor- 
neys for  the  plaintiff  in  the  Judgment  and 


Percy  B.  Wilson  was  the  attorney  for  May- 
hew. On  or  about  July  28,  1909,  the  parties 
agreed  on  a  settlement  whereby  the  plaintiff 
was  to  accept  $5,000  in  money  in  full  satis- 
faction of  the  judgment.  Mayhew  procured 
a  check  on  the  National  Bank  of  California 
for  $5,000,  payable  to  himself  and  duly  cei^ 
tlfied  by  the  cashier  for  that  sum,  and  New- 
by, for  the  plaintiff,  agreed  to  accept  thia 
check,  properly  Indorsed,  in  lieu  of  the  mon- 
ey, upon  the  settlement  Pursuant  to  this 
agreement,  and  by  arrangement,  on  the  fol- 
lowing day,  July  24,  1909,  Newby,  Mayhew, 
Wilson,  and  McCabe,  a  lawyer,  aJso  acting 
for  Mayhew,  went  together  to  the  office  of 
the  county  derk  in  order  that  Mayhew 
might  there  deliver  the  check  to  Newby,  and 
Newby  there  enter  satisfaction  of  the  Judg- 
ment, and  thereupon  deliver  to  Wilson  an 
order  to  the  sheriff  to  release  any  property 
held  by  him  under  the  execution.  In  the 
meantime  the  check  had  been  duly  Indorsed 
by  Mayhew  to  Valentine  ft  Newby,  and  May- 
hew, In  collusion  with  McCabe,  but  without 
Wilson's  knowledge,  had  surreptitiously  pre- 
pared, ready  for  filing,  a  complaint  in  his 
own  name  against  Blumer,  the  National 
Bank  of  California,  Newby,  and  others,  to 
enjoin  payment  of  the  dieck  about  to  be  de- 
livered, together  with  a  restraining  order  to 
fhe  same  effect  ready  for  the  signature  of  the 
Judge  on  presentation.  None  of  the  other 
parties  had  any  knowledge  of  the  prepara- 
tion or  existence  of  these  papers  or  of  the 
design  to  enjoin  the  payment  of  the  check 
after  Its  delivery. 

At  the  clerk's  office,  which  was  in  the 
courthouse,  Ross,  the  Judgment  book  derk, 
produced  the  Judgment  book,  and  with  a 
rubber  stamp  Impressed  on  the  margin  of 
the  entry  of  the  Judgment  of  Blumer  v.  May- 
hew an  entry  of  satisfaction  thereof.  May- 
hew then  delivered  the  $5,000  check  to  New- 
by, who  thereupon  sig^ned  the  firm  name, 
"Valentine  ft  Newby,  attorneys  for  plaintiff," 
to  the  entry  of  satisfaction,  handed  to  Wil- 
son the  order  to  the  sheriff  for  the  release 
of  property  levied  on,  and  passed  to  the  dep- 
uty derk  $1  to  pay  the  fee  of  25  cents  for 
the  entry.  The  deputy  then  went  back  to 
the  cash  drawer  for  change,  and  Newby  stood 
awaiting  it  McCabe  and  Mayhew,  saying 
that  they  supposed  they  were  through,  hur- 
riedly left  the  room.  Wilson  also  left  the 
room  with  the  order  of  release  for  the  sher-, 
iff.  While  the  deputy  was  getting  the  change 
and  Newby  was  waiting  for  it,  Mayhew  and 
McCabe  proceeded  to  the  chambers  of  a 
Judge  of  the  superior  court,  presented  to  him 
the  complaint  and  order  for  the  injunction 
against  payment  of  the  dieck  Just  delivered, 
and  the  Judge  signed  the  order  and  delivered 
It  to  them.  All  this  occupied  but  two  or 
three  minutes.  While  Newby  was  still 
awaiting  change,  the  Injunction  aforesaid, 
together  with  a  summons  in  the  Injunctloa 
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salt,  which  had  been  begnn  by  the  filing  of 
the  i>apers  In  that  short  space  of  time,  were 
serred  upon  him  by  some  person  other  than 
McCabe  or  Mayhew. 

Quickly  examining  the  papers  served  on 
him,  Newby  perceived  the  gross  fraud  at- 
tempted, and  at  once  called  ont  to  the  clerk 
that  he  had  been  "flim-flammed"  in  the  sat- 
la£actlon  of  judgment,  and  that  he  desired 
Immediately  to  mark  it  out,  showing  the 
deputy  the  sold  injunction  order.  The  dep- 
uty thereupon  turned  to  the  entry  of  satis- 
faction, took  a  pen,  and  drew  several  can- 
celling lines  across  it  and  wrote  beneath  it 
the  words:  "Marked  out  at  my  request" 
Newby  then  signed  the  name  "Valentine  ft 
Newbj*'  under  said  words.  He  then  left  the 
room,  intercepted  Wilson  before  he  had  de- 
livered the  release  to  the  sheriff,  and  told 
him  of  the  injunction.  WUson  expressed  his 
indignation,  and  he  and  Newby  then  went 
together  to  the  bank.  There  they  fodnd  a 
person  serving  the  injunction  papers  on  the 
officers  of  the  bank.  Newby  presented  the 
check,  the  bank  declined  to  pay  it,  and  It 
never  has  been  paid. 

All  this  occurred  on  Saturday.  On  the  fol- 
lowing Monday  Wilson  withdrew  his  name 
as  attorney  for  Mayhew  in  the  case  of  Blum- 
et  y.  Mayhew,  and  Newby  procured  from  the 
Judge  an  order  denying  Mayhew's  motion  to 
vacate  the  Judgment  Newby  afterwards  be- 
gan proceedings  by  motion  for  a  formal  or- 
der by  the  court  setting  aside  the  said  en- 
try of  satisfaction.  This  motion  came  on 
for  hearing  on  September  21,  1909.  At  that 
time  an  attorney  in  the  interest  of  May- 
hew called  the  matter  to  the  attention  of  the 
defendant's  dty  editor,  who  immediately  de- 
tailed a  reporter  of  that  paper  to  get  the 
facts  and  write  up  the  "story."  He  proceed- 
ed to  do  so,  and  the  article  set  forth  In  the 
first  count  of  the  complaint  published  in  the 
Times  on  September  22,  1909,  was  the  re- 
sult It  states  the  facts  substantially  as 
above  related,  but  added  that  Newby  was  ac- 
cused of  a  felony  in  altering  a  public  record, 
that  the  district  attorney  was  considering 
the  facts,  and  that  Mayhew  was  willing  to 
swear  to  a  complaint  charging  Newby  with 
such  offense.  Although  not  material  to  our 
consideration  of  the  case,  it  is  but  Just  to 
add  that  the  court,  after  investigation, 
granted  the  motion  to  set  aside  the  entry 
of  satisfaction,  and  that  it  does  not  appear 
that  Newby  was  ever  prosecuted  for  having 
it  "marked  out" 

The  second  count  is  based  on  a  publica- 
tion In  the  issue  of  the  Times  of  October  4, 
1909.  This  consisted  of  a  cartoon  picturing 
Newby  and  several  other  citizens  of  Los 
Angeles,  all  caricatures  and  obviously  intend- 
ed to  subject  the  persons  to  ridicule  and 
obloquy.  Above  the  cartoon  were  the  words : 
"And  These  are  Our  Leading  'Reformers.'" 
Below  it  were  the  words:  "All  hypocrites 
are  sinners,  but,  thank  Ood,  all  sinners  are 
not  hypocrites."    Newby  was  portrayed  with 


a  large  open  book  In  front  of  him,  labeled 
"Public  Records,"  a  pen  in  his  hand  in  the 
act  of  writing  or  marking  in  the  book,  and 
a  sinister  leer  in  his  eyes,  and  was  repre-^ 
salted  as  saying:  "111  Change  'Em."  The* 
complaint  alleged  that  by  this  the  defendant 
intended  to  bring  him  into  public  discredit 
and  obloquy  and  to  convey  the  meaning  that 
the  plaintiff  was  in  the  habit  of  changing 
public  records,  that  he  was  not  sincere  in  his 
political  activities,  but  was  a  hypocrite,  and 
that  It  was  so  understood  by  those  who  saw 
the  cartoon. 

The  third  count  is  based  on  two  publica- 
tions in  the  Times  of  October  6,  1909.  The 
first  related  the  evidence  given  in  court  the 
day  before  on  the  hearing  of  the  motion  to 
set  aside  the  aforesaid  satisfaction  of  Judg- 
ment It  is  not  materially  different  from  the 
facts  related  in  the  publication  of  September 
22d.  The  second  article  was  the  following 
paragraph  in  the  editorial  columns : 

"If  It  were  not  for  court  records  and  newspa- 
per files  and  the  like  of  that,  there  are  some  Loa 
Angeles  'reformers'  who  woold  exude  de  cologne 
instead  of  the  familiar  stench  that  now  accom- 
panies them  on  their  devious  peregrinations." 

These,  it  is  alleged,  were  intended,  and 
were  understood  by  those  who  read  the  ar- 
ticles, to  mean  that  plaintiff  was  unworthy  of 
confidence  and  could  not  be  trusted,  and  that 
his  record,  when  exposed,  was  a  stench  In 
the  nostrils  of  all  decent  citizens. 

The  fourth  publication  complained  of  was 
made  on  October  29,  1909.  It  referred  to  an 
initiative  petition  filed  with  the  city  clerk  of 
Los  Angeles  by  Newby  on  behalf  of  the 
Church  Federation  for  the  passage  of  an  or- 
dinance to  prohibit  gaming,  and  which,  the 
article  suggested,  would  forbid  the  shaking 
of  dice  for  cigars  and  all  forms  of  gambling. 
The  article  referred  to  Newby  as  "the  arch- 
reformer,  Nathan  Newby,"  and  stated  that 
he  and  others  had  "volubly  and  defiantly  ex- 
pressed to  the  counsel  a  desire  to  stop  hum- 
ble citizens  from  shaking  dice  for  dgars," 
"before  it  was  found  Newby  had  been  tam- 
pering with  the  county  records."  It  was 
alleged  that  this  was  intended  and  under- 
stood to  mean  that  Newby  was  insincere  In 
his  efforts  to  better  moral  conditions  in  Los 
Angeles  and  was  unworthy  of  confidence. 

The  fifth  publication,  on  November  18, 
1909,  referred  to  the  same  matter,  and  was 
as  follows: 

"Then  Nathan  Newby's  antl-gambling  ordi- 
nance will  have  place  in  the  question  box.  It 
aims  to  prevent  smokers  from  joining  in  a 
friendly  game  of  dice  with  the  cigar  store  clerk 
with  the  cigars  at  stake.  This  so  shocked  Na- 
than that  he  forgot  to  alter  any  more  public 
records." 

This,  it  Is  alleged,  was  meant  and  xmder- 
stood  to  mean  that  Newby  was  In  the  habit 
of  altering  public  records. 

The  sixth  t<ount  is  based  on  a  publication 
of  November  25, 1909.  It  is  not  important  to 
our  discussion. 

[1]  It  would  perhaps  pnule  a  D^raon  not 
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ftimlllar  with  tbe  Penal  Code  to  discover  In 
the  conduct  of  Mr.  Newby,  as  detailed  above, 
anTthlng  Immoral  or  reprehensible,  or  other 
than  a  commendable  zeal  to  protect  his  cU- 

'  ent  against  palpable  fraud.  But  sections  113 
and  114  of  the  Penal  Code  declare  that  It  is 
a  felony  for  any  person  to  deface  or  alter  a 
record  or  any  part  thereof  kept  ofiSdally  in 
any  public  office.  The  marking  out  of  the  en- 
try of  satisfaction  by  drawing  lines  across 
it  with  a  pen  was  done  by  the  deputy  clerk 
at  the  request  of  Newby,  who  is,  consequent- 
ly, equally  responsible  therefor  with  said 
deputy.  It  was  a  defacement  of  a  public  rec- 
ord. It  is  clear  from  the  facts  stated  that 
Newby  was  actuated  solely  by  the  praise- 
worthy purpose  of  frustrating  the  fraudulent 
acta  of  Mayhew  in  procuring  the  entry  of 
satisfaction  to  be  made  without  considera- 
tion, and  that  his  intent  was  not  in  anywise 
criminal  in  character.  It  was  but  an  irregu- 
lar method  of  elTecting  a  righteous  result 
Nevertheless,  so  great  Is  the  care  of  the 
state  that  the  public  records  shall  remain  un- 
changed except  when  changed  In  an  author- 
ized manner,  the  statute  is  so  drawn  as  to 
make  even  such  laudable  defacement  a  felo- 
ny. The  Intent  is  immaterial.  Tbe  act  it- 
self, without  Intent  other  than  that  of  doing 
it,  constitutes  the  offense,  regardless  of  the 
object.  This  has  been  expressly  decided  in 
tills  state,  and  is  the  general  rule  in  respect 
to  statutory  otTences  of  that  kind.  People 
V.  O'Brien,  96  Cal.  175,  31  Pac.  45 ;  People  v. 
Tomalty,  14  Cal.  App.  229,  111  Pac.  513. 
Therefore,  although  the  plaintiff  was  guilty 
of  no  moral  wrong  or  bad  intent  in  the  mat- 
ter, it  was  technically  true  that  he  was  ac- 
cused of  the  commission  of  a  felony.     The 

/Answer  alleges  as  a  defense  to  the  first  count 
/  that  the  several  matters  complained  of  there- 
.  f   in  as  libels  upon  the  plaintiff  were  and  are 
^  true,  setting  forth  the  particular  facts  which 
it  is  claimed   establish  the  truth  of  that 
charge.    In  so  far  as  the  publications  assert 
that  the  plaintiff  was  accused  of  the  com- 
mission of  a  felony,  confined  as  they  all  are 

[^^to  the  act  of  crossing  out  the  entry  of  satis- 

\  faction  of  the  Judgment  in  Bltimer  v.  May- 
hew,  the  defense  of  truth  is  established  by 
tlie  evidence,  although  the  offense  was  en- 
tirely technical,  was  without  moral  guilt, 
and  was  intended  to  bring  about  Justice. 

[2-J]  The  truth  of  this  part  of  the  matter 
complained  of,  however,  does  not  establish  a 
defense  to  the  other  libelous  publications  con- 
cerning plaintiff.  With  reference  to  the  car- 
toon or  caricature  of  plaintiff  and  others 
with  certain  inscriptions  upon  it  published  in 
'the  Times  of  October  4,  1909,  the  defendant 

'  in  its  answer  alleged  it  was  made  in  the 
midst  of  a  strenuous  local  political  campaign 
in  which  the  plaintiff  was  Identified  with 
and  prominent  in  the  party  oi^posed  by  tbe 
Times  newspaper,  and  known  as  the  Good 
Government  League,  or  Reformers ;  that  car- 
toons were  frequenUy  published  by  or  in  be- 


half of  the  respective  parties  in  ttie  conduct 
of  tbe  campaign;  that  in  carrying  on  its 
part  of  the  campaign  tbe  Times  pubUshed. 
said  cartoon  as  'V^merry  and  harmless  pic-  . 
torial  allusion  to  the  leaders  of  said  retoi'm-- 
era  as  a  political  class,  and  not  as  private 
individuals,  and  merely  by  way  of  facetious 
rejoinder  to  many  political  criticisms  and 
censures"  of  the  party  supported  by  the 
Times,  made  by  said  reformers  in  public 
speeches  and  newspapers.  These  facts  oonld^ 
only  be  considered  In  mitigation  of  damages.  ' 
They  do  not  constitute  a  defense.  The  case 
does  not  come  within  the  rule  as  to  privi- 
leged communications,  as  laid  down  in  subdi- 
vision 3  of  section  47  of  the  Civil  Code.  In 
Wilson  T.  Fitch,  41  Cal.  382,  the  court  said: 

"Nor  can  a  defamatory  publication  in  a  public 
journal  be  said  to  be  privil^^  simply  because 
it  relates  to  a  subject  of  i>ublie  interest,  and  was 
pablished  in  good  faith,  without  malice,  and  from 
laudable  motives."  Edwards  v.  San  Jose,  etc., 
Soc.,  99  Cal.  438,  34  Pac.  128,  37  Am.  St.  Rep. 
70:  Oilman  v.  McClatchy,  111  GaL  614,  44  Pac 
241. 

The  duty  of  a  newspaper  to  the  public  does 
not  Justify  the  publication  of  false  and  de- 
famatory matter  concerning  a  private  dtlzea 
merely  because  he  is  active  in  promotlngjiis ' 
own  political  views.  A  publication  l!racem- 
ing  such  person,  if  libelous  in  its  nature, 
cannot  be  excused  on  the  ground  tliat  tbe 
occasion  is  privileged,  end  can  be  Justified 
only  by  pleading  and  proving  that  it  is  true. 
And  the  fact  that  the  matter  published  tends 
to  cause  merriment,  or  is  a  "facetious  rejoin- 
der" to  adverse  criticisms  made  by  other 
persons,  does  not  Justify  the  wrong.  It  is 
libelous  per  se  to  falsely  charge  that  a  per- 
son is  a  hypoci;Jte. 

[6-t]  The  answer  does  not  allege  that  the 
imputation  of  hypocrisy  to  Newby,  or  tbe 
Imputation  that  he  was  in  tbe  bab^t-of^^^ter-^ 
Ing  public  records,  alleged  to  be  the  purport  ' 
of  said  cartoon,  were  true,  but  denied  that  it 
was  susceptible  of  that  meaning.  Tbe  court 
below,  at  the  request  of  the  plaintiff,  in- 
structed the  Jury  that  it  should  determine 
whether  or  not  said  cartoon  would  fairly 
represent  to  the  ordinary  reader  that  tbe 
plaintiff  was  a  hypocrite  and  was  in  tbe  hab- 
it of  changing  public  records,  and  that,  if 
it  was  found  to  have  that  meaning,  the  plain- 
tiff would  be  entitled  to  recover  on  tbe  sec- 
ond count,  unless  it  was  proved  to  be  true 
that  plaintiff  was  a  hypocrite  and  was  in  tbe 
habit  of  changing  public  records.  The  ver- 
dict In  favor  of  the  defendant  necessarily  im- 
plies that  the  Jury  either  found  that  the  car- 
toon was  not  susceptible  of  the  meaning  im- 
puted to  it,  or  found  that  plaintiff  was  a 
hypocrite  and  was  in  the  habit  of  changing 
public  records.  The  plaintiff  insists  thfit  the 
evidence  does  not  support  either  of  these  Ond- 
Ings,  and  this  Insufildency  is  assigned  as 
cause  for  a  new  trial. 

The  instruction  that  tbe  Jury  mij^t  find 
for  tbe  defendant  if  the  imputation  to  Newby 
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of  bypocrloy  uul  the  habit  of  altering  pnb- 
11c  records  were  proven  .was  not  properly 
within  the  lasries,  inasmuch  as  the  answer 
does  not  aver  the  truth  of  these  charges.  As 
the  plaintiff  requested  the  Instmctlon,  he 
cannot  complain  that  It  was  given,  but  be 
may  make  the  point  that  the  Implied  findings 
are  not  supported  by  the  evidence. 

[>,  II]  There  was  no  evidence  whatever  to 
the  effect  that  Newby  was  a  hyiwcrlte,  or 
that  he  was  ta  the  habit  of  altering  public 
records.  The  act  of  altering  the  entry  in 
tlie  case  of  Blumer  v.  Mayhew,  when  con- 
sidered in  the  light  of  circnmstanoeB  under 
which  It  was  done,  does  not  tend  to  show 
hypocrisy,  or  any  sort  of  depravity  In  the 
character  of  Newby.  It  only  shows  that  he 
was  In  error  as  to  the  lawful  method  of  cor- 
recting the  wrong  attempted  by  Mayhew. 
Any  finding  that  the  charge  of  hyiHxxlsy  was 
true  would  be  contrary  to  the  evidence.  It 
is  therefore  to  be  presumed  that  the  Jury 
did  not  find  that  cliarge  to  be  true.  The  ver- 
dict can  only  be  supported,  so  far  as  this 
count  is  concerned,  on  the  theory  that  the 
jury  concluded  that  the  cartoon  would  not, 
to  an  ordinary  reader,  bear  the  meaning 
that  the  plaintiff  was  a  hypocrite  or  was  in 
the  habit  of  changing  public  records.  The 
evidence  does  not  Justify  such  conclusion. 
The  heading  to  the  cartoon,  consisting  of  the 
phrase,  "And  These  are  Our  Leading  'Re- 
formers,'" in  Itself  implied  that  the  per- 
sons pictured  were  not  worthy  to  be  called 
reformers  and  were  claiming  a  vlrtne  they 
did  not  possess.  The  statement  below,  "All 
hypocrites  are  sinners,  but,  thank  Ood,  all 
sinners  are  not  hypocrites,"  taken  in  connec- 
tion with  the  admitted  fact  that  these  per- 
sons were  generally  known  as  "Reformers" 
in  the  pending  political  campaign,  was  noth- 
ing less  than  an  indirect  assertion  that  the 
persons  whose  pictures  appeared  above  were 
both  sinners  and  hypocrites,  whUe  their  op- 
ponents ml£^t  be  sinners,  but  were  not  hypo- 
crites. This  meaning  was  also  Indicated  by 
the  fact  that  the  four  persons,  other  than 
Newby,  shown  in  the  cartoon,  were  each  por- 
trayed as  engaged  In  transactions  either  dis- 
reputable, dishonest,  or  rldlcnlons,  and,  fur- 
ther, by  the  sinister  expression  on  the  face 
of  Newby  as  given  In  the  cartoon.  All  these 
circumstances  may  be  considered.  Bettner  v. 
Holt,  70  Cal.  274,  11  Pac  718.  Newby  was 
not  named  in  the  cartoon,  but  it  is  practical- 
ly conceded  that  the  picture  was  sufficiently 
like  him  to  be  readily  recognized  by  all  who 
knew  hlffl.  No  person  of  ordinary  intelli- 
gence could  fail  to  perceive  that  the  cartoon 
was  intended  to  suggest  that  the  plaintiff  was 
a  hjrpocrlte  posing  as  a  reformer.  The  ver- 
dict on  this  point  is  therefore  contrary  to  the 
evidence  The  plaintiff  was  entitled  to  recov- 
er on  this  count,  regardless  of  the  weakness 
of  his  case  on  other  counts. 

We  do  not  mean  to  Intimate  that  the  other 


publications  set  tottJx  In  the  complaint  do 
not,  in  effect,  assert  tliat  the  pUintifl  was 
addicted  to  the  changing  of  public  records 
and  Impute  to  him  a  moral  obliquity  or  de- 
pravity which  was  not  established  by  his 
conduct  in  the  case  of  Blumer  v.  Mayhew, 
and  which  was  no  part  of  his  character,  or 
that  they  do  not  also  impute  to  him  hypocrisy 
and  insincerity.  These  are,  for  the  most  part, 
questions  of  fact  as  to  which,  upon  another 
trial,  the  result  may  be  different  Our  con- 
clusion with  regard  to  the  second  count 
makes  it  unnecessary  to  consider  them  far- 
ther upon  this  appeal 
The  Judgment  and  order  are  reversed. 

We  concur:  ANOBLLOm,  O.  J.;  SliOSS, 
J.;  MBLVIN;  J.;  LOBIGAN,  J.;  HEN- 
SHAW,  J.;  LAWLOR,  J. 


In  re  PRIEaDMAN'S  BSTATHl 
HEBREW   HOME  FOR   THE  AGED   DIS- 
ABLED V.  FRIEDMAN  et  al 
(S.  F.  7838.) 
(Supreme  Court  of  California.    Sept.  27,  1916.) 
Apfbai,  and  Ebbob  ^3»796— MonoN  to  Dis- 
miss Appkax.  —  Party  in  Intkbest  —  Pbo- 

CEEOINQ  TO  DkTEBMINE  HEIRSHIP. 

Each  of  the  defendants  in  a  proceeding  under 
Code  Civ.  Proc.  {  1664^  to  determine  heirship 
to  and  succession  to  the  estate  of  deceased, 
claiming  by  heirship  wbolly  distinct  from,  in- 
dependent of,  and  antagonistic  to  the  claims  of 
the  other  defendants,  has  an  interest  in  defeat- 
ing the  claim  of  each  ot  the  other  defendants, 
and  so  on  separate  appeals  being  taken  by  de- 
fendants from  the  decree  for  plaintiff,  declaring 
that  deceased  died  without  heirs,  one  of  them 
may  move  for  dismissal  of  the  appeals  of  the 
others. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  3146-8148;  Dec.  Dig.  «s> 
796.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Thos.  F. 
Graham,  Judge. 

Proceeding  under  Code  Civ.  Proc  |  1664, 
in  the  matter  of  the  estate  of  Julius  Fried- 
man, deceased.  Tliere  was  Judgment  for  the 
plaintiff,  Hebrew  Home  for  the  Aged  Dis- 
abled, and  defendants  Liebe  Friedman  and 
others  took  separate  appeals.  Certain  of 
the  defendants  move  to  dismiss  the  appeals 
of  the  other  defendants.    Appeals  dismissed. 

See,  also,  171  Cal.  431,  163  Pac.  918. 

Marcus  Rosenthal,  Rothchild,  Golden  & 
RothchUd  and  Edgar  D.  Pelxotto,  aU  of  San 
Francisco,  for  -appellants-.  Houghton  & 
Houghton,  of  Ban  Francisco  (Sullivan  &  Sul- 
livan and  Theo  J.  Roche,  all  of  San  Francis- 
co, of  counsel),  for  respondents. 

SHAW,  J.  This  is  a  proceeding  nnder  sec- 
tion 1664  of  the  Code  of  Civil  Procedure  to 
determine  the  heirsliip  and  succession  to 
the  estate  of  Julius-  Friedman,  deceased. 
Upon  the  filing  of  the  petition  the  Hebrew 
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Home  for  Aged  Disabled  filed  a  complaint 
claiming  the  entire  residue  of  the  estate,  in 
the  absence  of  legal  heirs,  under  a  charitable 
bequest  contained  in  the  will  of  the  decedent. 
Answers  were  filed  by  several  groups  of  per- 
sons, each  group  claiming  to  be  heirs  and 
next  of  kin  of  the  decedent  Tliese  groups 
may  be  designated  as  the  Kagan  claimants, 
the  Grnnwaldt  claimants,  the  Bernstein 
claimants,  and  the  Liebe  Friedman  claimants. 
Issues  were  formed,  the  cause  was  tried  by 
the  court,  and  a  decree  given  declaring  that 
the  decedent  died  without  heirs,  and  that 
none  of  the  claimants  is  or  ever  was  an  heir 
or  next  of  kin  of  the  deceased,  and  that  the 
Hebrew  Home  for  Aged  Disabled  was  en- 
titled to  the  entire  estate.  Eadi  group  of 
claimants  above  named  separately  moved  for 
a  new  trial,  and  the  motions  were  denied. 
Separate  appeals'  were  taken  by  each  of  these 
groups  from  the  decree,  and  also  from  the 
order  denying  their  respective  motions  for 
new  trial.  E^ch  of  these  groups  claims  by 
an  asserted  kinship  to  the  decedent,  wholly 
distinct  from,  ind^endent  of,  and  antago- 
nistic to  the  claims  of  each  and  all  of  the 
other  groups'.  The  Kagan  claimants  have 
filed  in  this  court  a  transcript  of  the  record 
as  required  by  the  rules  of  this  court.  None 
'  of  the  other  claimants  has  filed  such  tran- 
script, and  the  time  for  filing  the  same  al- 
lowed hy  the  rules  has  expired.  The  Kagan 
claimants  move  to  dismiss  the  several  ai^eals 
of  the  other  groups  on  the  ground  of  the  fail- 
ure to  file  transcripts  In  support  of  th^r 
separate  appeals. 

The  Grunwaldt  daimants  oppose  the  mo- 
tion on  various  grounds,  the  only  one  neces- 
sary to  mention  here  being  their  claim  that 
the  Kagan  claimants  have  no  right  to  prose- 
cute a  motion  to  dismiss  the  appeals  of  the 
other  claimants.  If  they  have  that  right 
Uieir  case  is  complete,  for  the  failure  of  the 
other  groups  of  appellants  to  file  transcripts 
within  the  time  prescribed  is  sufficient  ground 
for  the  dismissal  of  the  appeal  under  our 
rules. 

Each  person  filing  a  complaint  or  answer 
in  the  proceeding  and  setting  up  title  to  the 
whole  estate  by  a  distinct  line  of  kinship  is' 
necessarily  an  actor  for  himself  and  against 
all  other  persons  who  also  claim  the  entire 
estate.  His  claim  is  antagonistic  to  that  of 
all  the  others  and  the  claim  of  each  of  the 
others  is  antagonistic  to  him.  With  respect 
to  every  other  claimant  so  alleging  an  in- 
terest, the  case  stands  precisely  the  same  as 
if  the  contest  was  between  him  and  that  per- 
son alone.  "His  hand  will  be  against  every 
man,  and  every  man's  hand  against  him." 
If  any  claimant  does  not  appeal  from  a  judg- 
ment against  him,  that  judgmoit,  at  the 
end  of  60  days,  becomes  final  and  forever 
thereafter  remains  finaL  Such  claimant  can- 
not revive  it  and  no  other  claimant  is  fur- 
ther Interested  in  it  If  any  claimant  takes 
an  appeal,  such  appeal  continues  the  litiga- 
tion liBtil  It  iB  determined,  so  fax  as  be  la 
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concerned  and  so  far  as  the  successful  claim- 
ant is  concerned,  but  it  does  not  and  cannot 
continue  the  litigation,  nor  the  cause,  with 
respect  to  the  defeated  parties  who  do  not 
appeal.  They  are  put  out  of  the  case  by  the 
Judgment  and  must  remain  out.  It  must 
follow  from  these  propositions  that  if  two  or 
more  claimants,  who  are  in  hostility  to  each 
other,  each  appeal,  the  litigation  between  all 
of  them  and  the  successful  claimant  cmitln- 
ues  while  such  appeals  are  pending.  E<ach 
appellant  is  interested  primarily  in  defeating 
the  claims  of  the  successful  party  and  in 
establishing  his  own  claim,  and  secondarily 
in  defeating  the  claim  of  every  other  unsuc- 
cessful claimant  who  has  kept  himself  in  the 
litigation  by  an  appeal.  As  the  one  thing 
in  controversy,  the  succession  to  the  estate, 
is  sought  by  all  and  Is  the  only  thing  sought 
by  all  or  either,  it  must  be  that  each  is  the 
opponent  of  every  other.  As  was  said  in 
Blythe  v.  Ayres,  102  Cal.  254,  36  Pac.  522, 
section  1664  was  "intended  to  provide  the 
means  by  which,  where  there  are  hostile 
claimants  to  an  estate,  all  .the  confilctlag 
rights  thereto  may  b«  summarily  and  finally 
determined  in  one  proceeding,"  and  "the 
alleged  right  of  eacb  party,  whether 
nominally  a  plaintiff  or  defendant,  is 
as  much  before  the  court  for  determination 
as  is  the  alleged  right  of  either  of  the  other 
parties."  It  Is  not  correct  to  say  that  the 
Judgment  declaring  that  the  deceased,  Fried- 
man, died  without  heirs,  does  not  purport 
to  determine  the  relative  rights  of  the  Kagan 
claimants  on  the  one  hand  and  of  the  other 
claimants  on  the  other.  Such  Judgment  de- 
termines that  each  imsnccessfal  claimant  is 
without  right  As  tihe  claims  are  wholly 
separate,  this  Is  equivalent  to  a  determina- 
tion against  each  appellant,  and  in  favor  of 
every  other  appellant,  in  the  controversy  as 
between  them.  The  fact  that  all  are  alike 
put  out  of  the  case  by  the  single  Judgment 
does  not  alter  the  logical  result  of  the  Judg- 
ment It  must  foUow  that  each  appellant 
may  dispute  the  right  of  any  other  person  to 
take  an  appeal,  and  may  attack  the  pro- 
ceedings by  which  such  person  has  appealed 
and  obtain  the  dismissal  thereof  if  cause 
therefor  exists. 

It  these  views  are  correct,  and  we  can 
see  no  escape  from  them.  It  must  follow  that 
the  Kagan  claimants  who  have  taken  an 
appeal  from  the  decree  have  the  right,  and 
a  sufficient  interest,  to  move  to  dismiss  any 
appeal  from  that  decree  takoi  by  any  other 
claimant  to  the  estate.  They  are  interested  in 
having  each  one  of  the  other  parties  defeated, 
including  the  successful  party.  A  dismissal  of 
another  appeal  Is  equivalent  to  an  affirmance 
of  the  Judgment  against  that  appellant  If  the 
Kagan  claimants  succeed  in  their  appeal  and 
the  decree  is  affirmed  with  respect  to  the 
other  claimants  taking  separate  appeals,  ei- 
ther by  a  decision  on  the  merits  on  such  sepa- 
rate appeals  or  by  a  dismissal  thereof,  the 
result  would  be  that  th»  cue  would  go  back 
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to  the  saperlor  conrt  for  a  trial  de  novo  be- 
tween the  Kagan  claimants  and  the  success- 
ful claimants  only,  and  all  the  other  parties 
will  be  eliminated.  The  Kagans  would  thus 
secure  to  themselves  exemption  from  further 
attack  upon  or  attack  by  the  other  unsuccess- 
ful claimants.  The  case  does  not  Stand  pre- 
cisely In  the  same  position  as  an  ordinary 
case  where  the  defeat  of  one  necessarily  re- 
sults In  a  victory  for  the  other.  In  cases  of 
the  kind  here  presented  the  defeat  of  one 
claimant  merely  eliminates  him  from  the  con- 
test, leaving  the  others  to  Sght  It  out  to  the 
finish,  but  none  the  less,  each  Is  an  adverse 
I>arty  to  the  other  and  is  entitled  to  attack 
the  appeal  of  the  other. 

The  appeals  of  the  so-called  Grunwaldt 
claimants,  the  Bernstein  claimants,  and  Liebe 
Friedman  claimants  are  each  dismissed. 

We  concur:  HENSHAW,  J. ;  LORIOAN, 
J.;  MELVIN,  J.;  SLOSS,  X;  LAWLOR,  J. 


CONNOIil/T  v.   INDUSTRIAL   ACO.   COM- 
MISSION OF  CALIFORNIA  et  al. 
(S.  F.  7646.) 
(Supreme  Court  of  California.    Sept.  22,  1916.) 

1.  Mabteb  and  Sebvant  €=»405(2)— Wobk- 
men's  Compensation— Relation  or  Pas- 
ties. 

There  is  no  force,  as  detennining  whether 
deceased  was  an  employ^  or  an  independent 
contractor,  in  the  mere  fact  that  the  work  was 
such  that  the  alleged  contract  price  was  inad- 
equate. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <8=>405(2).] 

2.  Master  and  Sebvant  ^=^404  —  Relation 
or  Pabties— Evidence. 

Hearsay  testimony  Is  not  admissible  to 
prove  the  relation  of  master  and  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  <g=»404.] 

3.  Master  and  Sebvant  4=»406(2)  —  Reia- 
TiON  or  Parties— Evidence. 

The  mere  fact  that  defendant  was  to  far- 
nish  lumber  for  a  building  to  be  erected  by  de- 
ceased is  not  conclusive  that  his  relation  with 
deceased  was  not  that  of  owner  and  independ- 
ent contractor. 

[Ed.  Notft.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (S=»405(2).] 

4.  Mastkb  and  Servant  9:::>405(2)  —  Rela- 
tion or  Pabtiks— Evidence. 

The  mere  fact  that  defendant  requested  a 
workman  to  construct  a  building  in  a  oerUdn 
way  is  not  conclusive  that  Ms  relation  with 
deceased  was  not  that  of  owner  and  independ- 
ent contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «=»405(2).] 

B.  Evidence  «=>67(1)— Workmen's  Compii(<- 
bation- Relation  or  Pasties  —  Pbbbitiip- 
TION& 
Although  Code  Civ.  Proc.  {  1963,  subd.  32, 
states  the  rebuttable  preaumpnon  that  a  thing 
once  proved   to  exist  continues,  the  fact  that 
deceased  worked  for  defendant  as  a  day  laborer 
at  other  places  and  times  for  over  a  year,  would 
not  raise  the  presumption  that  he  wag  so  work- 
ing when  injured. 

[Ed.   Note.— For   other  cases,    see   Evidence, 
Cent.  Dig.  §  87;   Dec  Dig.  (8=967(1).] 


6.  Master  and  Servant  ^s>408  —  Work- 
men's Compensation-^ubisdiotion— Bub- 
den  or  Rioor. 

The  burden  of  showing  Jurisdictien  of  the 
Industrial.  Accident  Commission  rests  on  the 
claimant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  iS=»403.] 

7.  Master  and  Servant  (3=405(1)— Work- 
mrn's  CoMPENSATioN-nJURiSDiOTiON— Evi- 
dence. 

Where  the  only  evidence  of  jurisdiction  of 
the  Industrial  Accident  Commission  admitted 
is  hearsay,  it  has  no  jurisdiction  to  make  an 
award. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  (8=»40S(1).] 

In  Bank.  Proceedings  by  Louise  Connolly 
for  workmen's  compensation  for  the  death 
of  her  husband,  Edward  H.  (TonnoUy,  oppos- 
ed by  Patrick  Connolly.  Certiorari  to  re- 
view action  of  the  Industrial  Accident  Com- 
mission awarding  compensation.  Award  an- 
nulled. 

St.  Sure,  Callaghan  &  Rose,  of  Oakland, 
for  petitioner.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents.  Harry  F. 
Davis,  of  San  Francisco,  for  applicant 

MELVIN,  J.  Certiorari  to  review  the  ac- 
tion of  the  Industrial  Accident  Commission 
in  awaj'ding  to  Louise  Connolly  compensation 
for  the  death  of  her  husband,  Edward  H. 
Connolly. 

The  deceased  was  very  remotely,  If  at  all, 
related  to  Patrick  Connolly.  Edward  H. 
Connolly  was  doing  work  as  a  carpenter  on 
the  ranch  of  said  Patrick  Connolly  when  he 
stepped  on  a  nail  and  Injured  his  foot.  As 
a  result  he  died  of  lockjaw.  The  findings  of 
the  Industrial  Accident  Ciommission  were  to 
the  effect  that  Edward  H.  Connolly  died  as 
the  result  of  an  Injury  which  arose  out  of 
and  happened  In  the  course  of  his  employ- 
ment; and  that  at  the  time  of  the  accident 
both  Edward  and  Patrick  Connolly  were  sub- 
ject, as  employ^  and  employer,  respectively, 
to  the  provisions  of  the  Workmen's  Compen- 
sation Insurance  and  Safety  Act  St  1918, 
p.  279. 

Petitioner  makes  the  point  that  all  of  the 
competent  evidence  is  to  the  effect  that  Ed- 
ward H.  Connolly  was  an  Independent  con- 
tractor, and  that  petitioner  was  therefore  not 
liable  for  bis  Injury  and  death.  Carstens  v. 
PlUsbury,  158  Pac  218 ;  Western  Indemnity 
Co.  V.  State  Industrial  Accident  Commission, 
158  Pac.  1033.  Patrick  Connolly  testified  that 
Edward  H.  Connolly  "took  a  job  to  move  a 
granary  and  put  up  a  wagon  shed  and  do  the 
porch  on  the  house  and  a  few  other  things"; 
that  he  agreed  to  do  all  of  this  for  |42  and 
to  furnish  his  own  board.  This  testimony 
was  corroborated  by  that  of  Patriot  .1.  Con- 
nolly, a  son  of  i)etltionex,  who  recited  the 
terms  of  the  alleged  verbal  contract  in  sub- 
stantial agreement  with  the  testimony  of  bis 
father.     Mrs.    Moy   testified   to   statements 
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made  by  Edward  H.  Connolly  that  he  was 
working  on  "a  contract  job,"  that  he  was  his 
"own  boss,"  and  that  he  would  have  to  pay 
board  for  himself  and  his  helper.  A  man 
named  Lee  was  hired  to  assist  Edward  Con- 
nolly on  the  work,  but  left  the  employment 
before  the  structures  were  completed.  The 
latter  borrowed  money  to  pay  Lee  from  John 
Sweeny,  and  according  to  the  testimony  of 
Sweeny  A  statement  was  made  by  Edward 
Connolly  at  that  time  that  he  wanted  the 
money  "to  pay  a  man  off  that  he  hired  to  do 
this  Job."  Dan  Moy  told  of  a  conversation 
with  Edward  Connolly  In  which  the  latter 
said  he  had  a  contract  to  do  the  work  for  an 
agreed  price  of  either  $42  or  $42.50.  Witness 
could  not  remember  which  sum  was  named. 

Opposed  to  this  testimony  was  that  of  Mrs. 
Louise  Connolly,  who  said  that  her  husband 
bad  told  her  of  figuring  on  a  contract  with 
Patrick  Connolly,  but  failing  to  make  the 
latter  understand  and  accept  his  figures,  of 
agreeing  to  work  by  the  day.  Lee,  who  had 
been  selected  by  Gdward  Connolly  as  his 
helper,  also  testified  that  said  Connolly  had 
told  him  of  an  unsuccessful  attempt  to  get  a 
contract  from  Patrick  Connolly  and  his  final 
arrangement  to  work  by  the  day.  Lee  also 
said  that  Edward  Connolly  had  told  him, 
when  hiring  him,  that  he  (Lee)  was  to  work 
for  Patrick  Connolly,  and  he  was  corroborat- 
ed in  this  statement  by  another  witness  nam- 
ed Madsen.  There  was  also  some  testimony 
tending  to  impeach  Mrs.  Hoy's  statements, 
but  it  is  true,  as  petitioner  contends,  that  all 
of  the  testimony  offered  by  Mrs.  Connolly  be- 
fore the  Industrial  Accident  Commission  re- 
lating to  the  terms  upon  which  her  husband 
went  to  work  for  Patrick  Connolly  was  bear- 
say. 

In  the  opinion  of  the  Industrial  Accident 
Commission  the  following  comment  is  made 
regarding  the  evidence: 

"The  evidence  in  this  case  is  conflicting  and 
difficult.  A  considerable  portion  of  that  admit- 
ted into  the  record  on  behalf  of  applicant  waa 
hearsay  and  not  in  relation  to  the  happening  of 
the  injury.  Some  of  the  evidence  on  the  part  of 
the  defendant   was  direct  but  self-serving  and 

auestionable.  For  these  reasons  the  commission 
I  turned  back  upon  inferences  to  be  drawn 
from  collateral  facts  and  gome  direct  evidence, 
not  from  the  parties  in  interest." 

The  learned  commissioners  then  concluded 
that  there  was  no  contract  because  the  work 
was  "indefinite  in  quantity  and  not  readily 
subject  to  specific  contract,"  and  not  of  such 
nature  as  to  "warrant  a  contractor  undertak- 
ing It  for  a  lump  sum";  yet  the  petitioner 
before  the  commission  had  herself  testified 
that  her  husband  had  endeavored  to  get  a 
contract  for  the  work. 

[1]  Another  ground  for  the  determination 
of  tbe  commissioners  was  that  the  work  was 
80  extensive  that  it  would  not  pay  a  con- 
tractor for  performing  It  at  $42J50.  There  is 
no  force  In  this  reason,  as  it  is  a  matter  of 
common  knowledge  that  contractors  are  tn- 


qnently  disappointed  In  tbe  financial  return 
ftom  work  done  for  a  stipulated  sum. 

[2]  It  ^as  found  that  Edward  H.  Connolly 
had  been  paid  before  his  death  $45,  a  sum 
greater  than  the  alleged  contract  price,  but 
admittedly  $10  of  this  amount  was  paid  by 
the  wife  of  Patrick  Connolly  after  the  acci- 
dent, and  she  swore  that  she  gave  it  to  Mrs. 
Louise  Connolly  to  enable  the  latter  to  take 
her  Injured  husband  to  the  hospital  and  not 
as  a  payment  for  work  done.  Of  the  evi- 
dence regarding  the  payment  of  $45  we  may 
say  that  if  there  had  been  any  competent 
testimony  that  Edward  H.  Connolly  was 
working  by  the  day,  the  proof  of  the  payment 
of  so  large  a  sum  would  have  had  some  cor- 
roborative force,  but  we  are  here  confronted 
with  a  condition  involving  a  total  lack  of 
competent  evidence  regarding  the  status  of 
the  claimant's  decedent  His  status  as  an 
employ^  is  sought  to  be  proven  by  hearsay 
testimony  which  may  not  be  considered.  E}a- 
glebretson  v.  Industrial  Accident  Commis* 
slon,  170  Cal.  783,  151  Pac.  421;  Employers* 
Assurance  Corporation  v.  Industrial  Accident 
Commission,  170  CaL  800,  151  Pac.  423. 

[3,  4]  Attention  is  also  called  to  the  circum- 
stance that  Patrick  Connolly  gave  directions 
to  Lee  with  iQ)eclal  reference  to  the  construc- 
tion of  the  implement  shed — such  directions 
(to  quote  from  the  opinion)  "as  one  could 
properly  give  to  an  employ^  but  not  such  as 
could  be  given  to  a  contractor  who  had  un- 
dertaken to  i>erform  a  specified  task  for  a 
specified  sum  of  money."  Examining  Lee's 
testimony  we  find  that  he  said  he  never  saw 
Patrick  Connolly  but  once.  He  was  asked  If 
Patrick  Connolly  ever  gave  him  any  instruc- 
tions.   He  repUed: 

"Not  a  great  deal,  only  a  little  about  the  over- 
hang. He  Baid  he  would  like  to  have  it  eight 
feet  if  he  could,  but  that  would  make  the  front 
too  low  to  drive  in,  so  he  said,  ..'Do  the  best  you 
can.'  Six  feet  was  all  I  could  get  the  overhang 
to  come  right,  and  he  said  that  would  do." 

We  fail  to  see  how  this  one  incident  proves 
that  Edward  Connolly  was  not  an  independ- 
ent contractor,  particularly  in  view  of  the 
fact  that  the  lumber  was  furnished  by  Pat- 
rick Connolly.  It  does  not  appear  that  the 
"overhang"  which  Mr.  C!onnolly  wanted  on 
the  implement  house  involved  more  labor  <m 
the  part  of  the  carpenters  than  a  shorter  one. 
Nor  is  there  any  force  In  the  suggestion  that 
because  the  owner  of  the  real  property  was 
to  furnish  the  lumber,  there  was  probably  no 
contract  except  that  for  labor  by  the  day. 
Contracts  are  often  made  for  sufficient  labor 
to  accomplish  specific  results  with  materials 
furnished  by  the  person  on  whose  property 
those  results  are  to  be  produced. 

[i]  Finally,  it  is  argued  by  learned  counsel 
for  the  Industrial  Accident  Commission  that 
a  presumption  of  law  (disputable  but  not  suc- 
cessfully overcome)  fixes  the  status  of  Ed- 
ward Connolly  as  that  of  a  day  laborer  be- 
caosa  both  Patrick  Connolly  and  his  son  tes- 
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tlfled  that  Bdward  E.  CoonoUy  had  worked 
"on  and  off"  for  Patrick  ConnoUy,  as  a  day 
latwrer  for  more  than  a  year  prior  to  the 
time  when  he  went  to  work  on  the  ranch 
where  the  accident  occurred,  and  that  he  was 
employed  at  a  dally  wage  during  the  week 
Immediately  preceding  the  one  In  which  be 
went  to  work  on  the  ranch.  It  la  Insisted 
that  under  the  authority  of  aubdlTlsion  32 
of  section  1963  of  the  Code  of  Civil  Proce- 
dure and  such  dedslcws  as  Kidder  t.  Stevens, 
eo  Cal.  414,  Entcroth  T.  Ryan,  88  Cal.  135, 
26  Pac:  647,  and  Metteer  v.  Smith,  156  Cal. 
672,  106  Paa  735,  the  status  thus  proved  to 
exist  continues  until  overturned  by  proof  at 
a  different  arrangement.  But  a  proven  sta- 
tus Is  only  presumed  to  exist  "as  long  as  Is 
usual  with  things  of  that  nature"  and  em- 
ployment by  the  day,  In  the  nature  of  things, 
may  be  presumed  to  exist  <xily  so  many  days 
as  the  services  of  the  workman  are  desired 
by  his  employer.  The  former  employment  of 
EdWard  Connolly  by  Patrick  Connolly  at- 
other  places  and  other  times  by  the  day 
raises  no  presumption  that  when  he  went  to 
work  at  the  ranch  he  was  similarly  hired. 
Moreover  the  testimony  regarding  the  admls- 
siona  against  interest  made  by  Edward  Con- 
nolly all  shows  that  at  least  he  had  attempt- 
ed to  secure  an  Independent  contract  for  the 
work  upon  which  he  was  employed  when  he 
met  with  the  accident  which  caused  his 
death. 

[6,  J]  It  will  be  seen  from  the  foregoing 
that  the  jurisdiction  of  the  Industrial  Acci- 
dent Commission  to  hear  and  determine  the 
claim  of  Louise  Connolly  was  not  established. 
The  burden  rested  upon  her  to  prove  the 
Jurisdictional  facts  as  well  as  the  circum- 
stances of  her  husband's  death.  Western 
Grain  &  Sugar  Products  Co.  v.  PUlsbury,  159 
Pac  423 ;  Rldeoot  v.  Pillsbury,  159  Pac.  436. 
This  she  sought  to  do  by  hearsay  evidence 
which  was  then  inadmissible  and  which,  al- 
though admitted,  was  not  considered  by  the 
Industrial  Accident  Commission  and  by  proof 
of  certain  negative  circumstances  which 
standing  by  themselves  or  taken  together 
were  by  no  means  sufficient  to  fix  the  assert- 
ed relations  between  Patrick  and  Edward 
Connolly.  The  award  was  therefore  errone- 
ously made. 

Petitioner  also  contends  that  Edward  Con- 
nolly was  not  under  the  provisions  and  pro- 
tection of  the  statute,  even  If  he  were  an 
employ^,  because  the  very  nature  of  the 
work  upon  which  he  was  engaged  at  the  time 
of  the  accident  Would,  In  that  case,  make 
him  one  whose  employment  was  both  "casual 
and  not  in  the  usual  course  of  the  business 
of  his  employer,"  who  was  a  farmer.  There 
Is  much  force  In  this  contention  (see  Mary- 
land Casualty  Co.  v.  PUlsbury,  158  Pac. 
1031),  but  in  view  of  the  conclusion  which  we 
have  reached  on  the  other  branch  of  the  case 


we  need  not  enter  Into  an  extended  dlfcna- 
aion  of  this  point. 
The  award   is  annulled. 

We  concur:     SHAW,  J.;    LORIGAN,  J.; 
HBNSHAW,  J. 


LUPTON  T.  DOMESTIC  UTILITIBS  MFG. 

CO.  et  al.    (Sac.  2214.) 
(Supreme  Court  of  California.    Sept  28,  1916.) 
Sales   ®=»124—RKScrs8ioN— Action   to    Bn- 

FOBCa — Retcbn  ov  Asticles. 
For  the  buyer  of  an  agent's  contract  and 
articles  of  merchandise  to  maintain  an  action 
to  enforce  a  rescission  for  fraud,  and  recover 
the  note  she  had  given  in  payment,  and  the  se- 
curity therefor,  instead  of  affirming  the  con- 
tract, and  suing  for  damages,  she  must  have  re- 
turned, teudered,  or  given  notice  of  abandonment 
of  such  articles;  she,  though  never  having  re- 
ceived actual  posseesion  of  ttiem,  having  at  the 
time  of  the  sale  been  given  credit  therefor  on  the 
seller's  tx>ok8,  and  they  having  t>een  crated  and 
set  aside  in  its  warehouse  subject  to  her  disposal; 
and  she  having  transferred  all  her  rights  therein 
and  thereto  to  her  husband,  and  the  same  lieing 
retained  by  him;  and  the  note  received  by  her 
from  bim  therefor  being  retained  by  her;  and 
this  though  the  seller  induced  her  to  make  the 
transfer,  its  reason  given  her  therefor  t>eing 
true,  though  its  motives  may  have  been  evit 
they  alone  not  constituting  fraud;  and  the  buy- 
er's husband  not  having  acted  as  the  seller's 
agent,  so  that  his  possession  cannot  be  regarded 
as  its  possession;  all  this  at  least  where  the 
husband  is  not  made  a  party  to  the  action,  so 
that  it  is  impossible  to  adjust  the  equities  be- 
tween all  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  303-312;  Dec  Dig.  «=»124.] 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  G.  W.  Nlcdl, 
Judge. 

Action  by  Mary  S.  Lupton  against  the  Do- 
mestic Utilities  Manufacturing  Company  and 
others.  From  an  adverse  Judgment  and  or- 
der, defendants  appeal.    Reversed. 

G.  M.  Steele,  of  Lodl,  and  R.  W.  Kemp,  of 
Los  Angeles,  for  appellants.  L.  S.  Chaimell, 
of  liOdl,  and  H.  R.  McNoble  and  Ben  Berry, 
both  of  Stockton  (Warren  H.  Atherton  and 
Lawrence  Edwards,  both  of  Stockton,  and  M. 
E.  Haggerty,  of  Los  Angeles,  of  counsel)  for 
respondent. 

LAWLOR,  J.  This  Is  an  action  for  the  i»- 
scisslon  of  a  contract  for  the  purchase  of  a 
certain  agent's  contract  and  a  quantity  of 
washing  machines,  to  cancel  a  promissory 
note  given  in  payment  thereof,  and  t6  obtain 
the  reconveyance  of  certain  real  property  giv- 
en as  security  for  the  note.  The  relief  Is 
sought  principally  upon  the  ground  of  false 
and  fraudulent  representations  by  which  the 
plaintiff  was  induced  to  enter  Into  the  con- 
tract The  defendants,  excepting  the  Domes- 
tic Utilities  Manufacturing  Company,  which 
was  not  served  with  summons,  answered,  de- 
nying the  fraud  and  the  other  material  al- 
legations of  the  complaint,  and  at  the  trial, 
after  the  close  of  the  plaintiffs  case,  moved 


itsarot  otlier  easoi  i 
160  P.— 16 


r  sam*  topto  and  KBT-NUMBBR  In  all  Ker-Nombered  Digests  and  Tndezea 

Digitized  by  VjOOQIC 


242 


leO  PAOIFIO  BBjPOSIBB 


(CaL 


for  a  nonsuit,  which  was  denied.  Judgment 
was  rendered  for  the  plaintiff  as  prayed. 
The  defendants  appeal  from  the  Judgment, 
alleging  as  error,  among  other  things,  the  re- 
fusal of  the  court  to  order  a  nonsuit  An  ap- 
peal Is  also  taken  from  the  order  denying  the 
motion  for  a  new  trial. 

The  alleged  false  and  fraudulent  represen- 
tations, and  the  general  operations  of  th,e  de- 
fendant company  and  Its  agents  in  their  ef- 
forts to  dispose  of  the  "tin  vacuum  clothes 
washers  or  clothes  pounders"  and  certain  "so 
called  'valuable'  agent's  contracts,"  which  the 
plaintiff  was  Induced  to  buy,  ^re  substantial- 
ly similar  and  In  many  respects  identical 
with  the  frauds  shown  in  the  case  of  Brown 
▼.  Domestic  Utilities  Manufacturing  Com- 
pany, 159  Pac.  163.  In  considering  that  case 
this  court  declared  the  frauds  established  by 
the  evidence  to  b<e  "so  gross'  that  equity 
would  lend  all  of  its  legitimate  powers  to  re- 
lieve plaintiff  from  the  effects  of  them."  We 
must  be  no  less  vigilant  here.  It  appears 
from  the  record  that  there  was  an  exhaus- 
tive inquiry  into  the  merits  of  the  case.  The 
evidence  is  full  and  complete,  and  convinces 
us  that  the  entire  scheme  of  the  company  is 
founded  in  fraud.  The  tenor  of  the  circulars 
distributed  at  its  instance,  the  spurious  meth- 
ods employed  in  the  demonstrations,  and  the 
studiously  drawn  form  of  contract,  all  reveal 
a  plan  of  the  company  for  the  alleged  dispos- 
al of  Its  wares  wblcb  Involved  fraud  in  its 
every  aspect — contemplating  an  endless  chain 
of  victims,  .each  one  in  turn  to  recoup  his  own 
loss  and  make  a  profit  Isy  victimizing  others. 
This  is  the  meaning  which  must  be  attached 
to  what  is  termed  in  the  company's  form  of 
contract  "the  line  of  succession,"  especially 
when  studied  in  the  light  of  the  evidence. 
For  instance,  William  Lupton,  one  of  the 
'  plaintiff's  Mtnesses,  testified: 

"Mr.  Ensminger  told  me  like  this:  I  said, 
'It  looks  like  a  kind  of  a  skin  game;*  be  said, 
'You  skin  this  man,  he  skins  the  other  one,  and 
he  hag  then  to  skin  the  other  one;'  there  would 
be  nobody  hurt  only  the  last  man;  be  says, 
'What  is  that  to  us?  he  says,  'We  may  be  under 
the  ground  at  that  time.' " 

But  it  will  not  be  necessary  to  enumerate 
in  detail  tUe  particulars  wherein  it  appears 
that  the  plaintiff  was  defrauded.  It  is  suffi- 
cient to  state  that  the  court  found  that  plain- 
tiff, who  "is  a  woman  ignorant  of  business 
and  its  methods,"  became  interested  in  the 
sale  of  the  "tin  vacuum  clothes  washers  or 
clothes  pounders"  and  the  "so-called  'valu- 
able' agent's  contracts,"  Issued  and  sold  by 
the  Domestic  Utilities  Manufacturing  Com- 
pany; that  she  had  various  conversations 
with  the  defendants  Ensmingers,  who  repre- 
sented the  company  as  its  agents,  in  regard 
to  the  efficiency  and  value  of  the  washers, 
and  the  advisability  of  investing  her  money 
in  tt;e  venture;  that  she  was  also  encouraged 
by  the  Ensmingers  to  attend  certain  public 
demonstrations,  held  under  the  auspices  of 
the  company,  as  to  "the  manner  in  which  it 


was  claimed  said  tin  vacuum  clothes  waShem 
or  clothes  poundbrs  would  wash  all  articles 
generally  found  in  a  general  family  wash  as 
thoroughly  and  as  quickly  as  the  articles  the 
said  demonstrators,  so  called,  used  for  their 
demonstrations";  that,  as  a  matter  of  tACt, 
such  demonstrations  were  "false  and  fak« 
demonstrations,  and  were  not  in  good  faith" ; 
that  at  these  demonstrations  large  wall  charts 
were  used  in  order  to  explain  the  manner  in 
which  an  investment  in  the  washers  and  an 
agent's  contract  would  realise  large  and  prof- 
itable returns;  that  these  representations, 
made  "as  to  the  ability  of  the  plaintiff  to 
make  large  sums  of  money  greatly  to  exceed 
her  original  investment,  were  highly  colored 
and  distorted  by  reference  to  'prospects,' 
'lines  of  succession,'  'deals  to  be  turned,'  'new 
territory  to  be  opened,'  transfers  of  bills  of 
goods,' "  all  of  which  "were  designed  to  prey 
upon  tba  Ignorance  of  the  plaintiff,  were 
false,  and  were  made  In  a  manner  fitted  to 
deceive  plaintiff" ;  that  plaintiff,  believing  and 
relying  upon  what  was  told  ber,  purchased  of 
defendants  Ensmingers,  as  agents  of  the  com- 
pany, one  of  the  agent's  contracts  and  1,667 
washers,  with  the  privilege  of  appointing  oth- 
er agents,  transferring  to  them  the  washers 
she  had  purchased,  and  receiving  certain  com- 
missions therefor ;  that  in  payment  for  thest 
alleged  privileges  tbe  plaintiff  gave  her  promr 
issory  note  in  the  sum  of  $5,000,  and  execut- 
ed a  deed  of  trust  to  a  certain  house  and  lot 
to  the  defendants  Sam  H.  Zimmerman  and 
William  SlegalkoS,  as  trustees,  which  proper- 
ty was  of  the  value  of  about  $8,000.  As 
above  stated,  it  is  to  cancel  this  note  and  to 
regain  the  property  given  as  security  tbat 
plaintiff  brings  this  action. 

The  court  also  found  that  tbe  agent's  con- 
tract, in  fact,  "is  and  was  valueless  and 
worth  nothing  to  the  plaintiff  or  to  any  one 
else,"  while  the  "tin  vacuum  clothes  washers 
or  cloth,es  pounders  are  of  no  value  for  the 
doing  of  general  family  washing,  or  for  any 
other  purpose."  These  findings  are  attacked 
upon  the  ground  tbat  the  evidence  is  insuffi- 
cient to  sustain  them.  It  is  also  contended 
that  the  judgment  is  erroneous  because  the 
representations  mad6  were  merely  matters  of 
opinion;  that.  In  any  event,  plaintiff  was  not 
entitled  to  relief,  for  tbe  reason  that  she  had 
failed  to  investigate  tbe  truth  of  the  repre- 
sentations; and  that  she  had  no  right  to  rely 
upon  tbe  statements  made  by  the  defendants, 
as  they  did  not  occupy  confidential  relations 
with  her,  were  Interested  parties,  and  had 
only  recently  invested  In  the  business  them- 
selves. We  have  carefully  examined  all  these 
contentions,  and  the  evidence  appertaining 
thereto,  and  find  they  have  no  merit.  The 
representations,  for  the  most  part,  were  more 
than  mere  matters  of  opinion,  and  were  made 
in  such  positive  terms  that  the  plaintiff  was 
justified  in  relying  upon  them  without  mak- 
ing an  independent  Investigation. 

We  must,  however,  reverse  the  Judgment 
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on  the  ground  that  the  plaintiff  had  failed  to 
effect  a  rescission  of  the  contract  prior  to  the 
commencement  of  the  action.  This  was  one 
of  the  grounds  of  the  motion  for  a  nonsnlt. 
The  other  grounds  were  that  the  testimonr 
of  the  plaintiff  showed  that  she  had  waived 
the  fraud  after  dlscoTerlng  the  facts  which  en- 
titled her  to  rescind,  and  that  she  was  guilty 
of  laches  In  not  having  used  reasonable  dili- 
gence In  rescinding  promptly  upon  becoming 
aware  of  her  right  of  rescission.  In  our  opin- 
ion, there  is  no  force  to  either  of  these  con- 
tentions. The  sole  question  to  be  determined, 
therefore,  is  whether  the  "notice,  tender  and 
demand,"  which  the  plaintiff  served  upon  the 
defendants,  was  sufSdent  to  constitute  a 
proper  rescission  of  the  contract  and  entitle 
her  to  the  relief  she  seeks.  The  defendants 
contend  that  It  was  not,  for  the  reason  that 
she  did  not  tender  or  offer  to  return  the  1,- 
667  washers,  but,  on  the  contrary,  had  con- 
veyed the  title  thereto  to  her  husband.  As 
regards  the  other  portions  of  the  contract,  it 
Is  not  questioned  that  her  notice  of  rescission 
and  demand  was  sufficient 

It  was  found  by  the  court: 

"That  upon  the  discovery  by  plaintiff  of  the 
falsenesa  of  said  representations  and  of  her  right 
of  resciaaion,  and  prior  to  the  commencement  of 
this  action,  aaid  piaintifl  elected  to  rescind  her 
contract  for  the  purchase  of  said  so-called  'val- 
uable' agent's  contract,  and  the  1,667  tin  vacu- 
um clothes  washers  or  clothes  pounders  there- 
with, and  served  a  notice  of  her  election  to  re- 
scind upon  said  defendants  Ensmingers,  and  of- 
fered to  return  to  said  Domestic  Utilities  Manu- 
facturing Company,  a  corporation,  and  Josie 
A.  Ensminger  and  John  W.  Ensminger,  said  so- 
called  a^t's  contract  and  all  rights  that  plain- 
tiff herein  had  in  and  to  the  same,  or  the  terri- 
tory mentioned  in  the  same,  or  the  rights  to 
create  agencies  or  any  other  right  conferred  by 
■aid  so-called  agenf  s  contract ;  that  she  did  not 
tender  a  return  of  the  1,667  vacuum  clothes 
washers  above  mentioned,  because  she  never  re- 
ceived the  same;  that  said  notice  of  election  to 
rescind  and  tender  of  return  also  contained  a 
demand  upon  said  defendants,  Ensmingers  lliat 
they  surrender  to  plaintiff  said  promissory  note, 
'and  reconvey,  or  cause  said  defendants'  trustees 
to  reconvey,  to  plaintiff  the  said  real  property 
so  conveyed  by  deed  of  trust,  but  they,  and  each 
of  them,  refused  so  to  do." 

This  finding  corresponds  with  the  language 
used  in  the  notice  of  rescission: 

"With  this  notice,  tender  and  demand  there  la 
no  delivery  to  yon  or  any  of  yon  of  any  vacnum 
clothes  washers  as  none  have  been  received  by 
the  undersigned," 

It  cannot  be  disputed  that  plaintiff  never 
received  actual  possession  of  the  1,667  wash- 
ers, or  any  of  them.  The  evidence  shows, 
however,  that  upon  the  close  of  her  deal  with 
the  Ensmingers  she  was  given  credit  upon 
the  company's  books  for  the  washers,  and  the 
entire  quantity  was  crated  and  set  aside  in 
Its  warehouse  at  I<os  Angeles  subject  to  her 
disposal.  It  la  admitted  by  plalntUTsr  coun- 
sel, as  Indeed  It  must  be,  that  the  defendants 
actually  sold  to  her  the  1,667  washers  which 
became  her  property,  and  that  she  had  the 
right  to  the  possession  thereof.  In  the  ab- 
sence of  other  drcumstances,  It  would  there- 


fore have  been  necessary  for  the  plaintiff,  la 
order  to  accomplish  a  resdssliw  of  the  con- 
tract of  sale,  to  have  abandoned  or  offered  to  * 
restore  to  the  defendants  everything  of  yaloe 
which  she  had  received  under  the  contract. 
Civ.  Code,  f  1691.  This  is  a  familiar  princi- 
ple of  equity.  When  one  has  a  right  of  re- 
scission and  exercises  that  right  he  must  re- 
store the  other  party  to  the  same  condition 
that  be  would  have  beaa  in  if  no  contract 
had  been  made.  As  Is  said  in  Collins  y. 
Townsend,  68  CaL  608,  615: 

"If  the  vendor  bos  retained  possession  of  the 
property  sold,  as  security  or  otherwise,  the  pur- 
chaser may  indicate  his  intention  to  rescind  and 
notify  the  seller  that  he  abandons  all  right  or 
claim  to  the  property.  If  he  fails  to  do  this 
under  such  cmnimstances  he  is  equally  at  fault 
as  if,  having  received  the  property,  he  should 
refuse  or  neglect  to  return  or  tender  it."  Ap- 
proved in  Kelley  v.  Owens,  120  Gal.  500,  47  Pac. 
369,  62  Pac.  797. 

But  at  the  trial  plaintiff  attempted  to 
Justify  her  action  in  having  failed  to  abandon 
all  claim  or  right  to  the  washers  by  intro- 
ducing evidence  to  show  that  the  Ensmingers 
had  induced  her  to  transfer  all  the  washers 
to  her  husband,  WUUam  Lupton,  and  that 
he  still  retained  title  and  right  of  pos&esaLon, 
and  for  that  reason  the  plaintiff  had  no  pow- 
er to  restore  the  washers  or  the  title  thereof 
to  the  defendants.  The  findings  of  the  court 
on  this  point  are  as  follows: 

"That  on  or  about  the  15th  day  of  April,  1912, 
plaintiff  transferred  all  her  right,  title,  and  in- 
terest in  and  to  said  1,667  washers,  which  she 
was  entitled  to  receive  with  said  agent's  con- 
tract purchased  from  Josie  A.  Ensminger,  to 
William  Lupton  without  any  consideration  what- 
ever, and  at  the  special  instance  and  request  of 
defendants  Ensmingers,  and  upon  their  represen- 
tations to  plaintiff  that  that  was  the  proper 
course  to  pursue  in  order  to  make  the  most 
money  from  said  so-called  valuable  agent's  con- 
tract. That  defendants  Ensmingers  induced 
plaintiff  to  make  said  transfer  to  William  Lup- 
ton, and  defendants  Ensmingers  made  said  rep- 
resentations, and  induced  said  transfer  as  a  part 
of  the  scheme  to  injure  and  destroy  plaintiff's 
right  to  rescission  and  to  prevent  plaintiff  from 
escaping  from  the  fraud  wnich  they,  defendants 
Ensmingers,  had  perpetrated  against  plaintiff." 

The  role  is  well  established  that,  in  pass- 
ing upon  a  motloa  for  a  nonsuit,  the  evidence 
must  be  interpreted  most  strongly  against 
the  defendant,  and  every  favorable  inference 
of  fact  that  can  be  legitimately  drawn  in 
support  of  the  action  should  be  made.  O'- 
Connor v.  Mennle,  168  CaL  217, 146  Paa  674; 
Boyle  T.  Coast  Improvement  Co.,  27  Cal.  App. 
714,  161  Pac  26.  But  we  are  unable  to  find 
in  the  evidence  any  indication  that  defend- 
ants Induced  the  transfer  of  the  washers  to 
Lupton  through  misrepresentations  or  other 
fraudulent  means.  There  is  testimony  to  the 
effect  that,  during  the  negotiations  with  the 
plaintiff,  John  W.  Ensminger  suggested  to 
her  that  such  a  transfer  should  be  made,  giv- 
ing as  a  reason  therefor  that,  because  of 
her  husband's  perKtnallty  and  wide,  worldly 
experience,  be  would  make  a  better  agent  In 
the  field.  Neither  of  the  Luptons  was  very 
well  fitted  for  the  business,  but  it;  does  not 
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appear  that  the  reasons  advanced  by  Etea- 
mlnger  were  false.  Notwithstanding  tiie  sin- 
ister motlTes  which  may  be  Impnted  to  the 
Ensmlngera  In  advising  such  an  arrangement, 
tt  can  scarcely  be  said  that  plaintiff  was  In- 
duced to  make  the  transfer  on  account  of  any 
frauds  practiced  upon  her.  Evil  motives 
alone  do  not  constitute  fraud.  Her  husband's 
conduct  In  the  premises,  It  Is  true.  Is  not 
above  question.  The  evidence  tends  to  show 
that  while  she  was  contemplating  the  pnr^ 
chase  of  the  contract  and  washers,  he  was 
apparently  acting  In  conjunction  with  the  Ens- 
mlngers  to  Induce  her  to  enter  Into  the  con- 
tract so  that  he  would  be  appointed  agent. 
He  admittedly  knew  of  the  fraudulent  char- 
acter of  the  (9>eratlon8  which  were  then  being 
carried  on  by  the  company  and  the  Ensmlng- 
era. Hla  testimony,  In  this  behalf,  la  sig- 
nificant: 

"Well,  my  wife  didn't  know  anything  about  It. 
All  I  knew  abont  It  waa  from  what  Mr.  Ens- 
minger  and  leveral  of  the  others  had  told  me, 
that  there  waa  really  no  harm  In  it,  because  the 
very  first  time  the  next  man  you  had  skinned 
got  a  chance  to  skin  another  man  he  played 
even,  and  then  if  he  got  another  opportunity  he 
made  a  percentage." 

Regarding  the  promissory  note  be  bad  giv- 
en his  wife  in  exchange  for  the  contract  and 
the  washers,  he  testified: 

"I  did  not  expect  to  pay  that  note;  Inst  gave 
it  to  fulfill  the  contract  and  make  the  company 
believe  that  I  had  paid  value." 

But  there  is  no  suggestion  In  the  evidence, 
nor  Is  it  contended,  that  Lupton  acted  as 
agent  for  the  Ensmlngers,  or  that  he  resort- 
ed to  fraudulent  methods,  or  exerted  any  un- 
due Influence  upon  the  plaintiff,  to  Induce 
his  appointment  as  agent  and  the  transfer 
of  the  washers  which  was  Incidental  to  such 
appointment    As  testified  by  plaintiff: 

"He  said  he  thought  it  waa  a  good  thing.  If 
be  couldn't  tpet  one,  he  would  go  in  with  some- 
body else.  He  said  when  I  concluded  to  buy  it 
that  I  could  use  my  own  pleasure  about  It.  He 
didn't  say  not  to  buy  it,  because  whenever  I  talk 
of  doing  anything  that  way,  he  doesn't  tell  me 
not  to  do  anything." 

It  cannot  be  held  under  such  circumstances 
that  the  husband's'  possession  must,  in  the 
eyes  of  the  law,  be  regarded  as  the  possession 
of  the  Ensmlngers.  Nor  can  it  be  said  that 
the  washers  were  valueless  and  worth  nothing 
to  the  extent  that  it  was  not  necessary  to  re- 
turn them  in  order  to  accompll&h  a  rescission. 
While  the  evidence  as  to  the  actual  value  is 
conflicting,  and  shows  conclusively  that  they 
were  not  as  valuable  as  represented,  it  cannot 
be  questioned  that  they  were  of  substantial 
value. 

Conceding  that  the  evidence  amply  sup- 
ports the  finding  that  it  was  npoa  the  ad- 
vice of  Ensmlnger,  and  at  his  special  In- 
stance, that  the  transfer  was  made,  we  are 
unable  to  see  how  this  circumstance,  alone, 
excuses  the  failure  of  the  plaintiff  to  make 
a  complete  rescission.  None  of  the  cases  re- 
lied upon  by  plaintiff  Is  opposed  to  this  con- 
clusion. While  certain  language,  in  several 
ot  the  authorttles  referred  to,  Is  to  the  ^ect 


that  a  rescission  by  the  bnyer  df  an  executed 
contract  of  sale  induced  by  fraud  cannot  be 
defeated  by  the  seller  upon  the  ground  that 
the  buyer  has  parted  with  the  poaseaslan  of 
the  property  sold,  when  he  parts  v^th  It  upon 
the  advice  of  the  seller.  In  none  of  them,  nor 
In  any  others  that  we  have  found,  was  a  sit- 
uation presented  In  which  It  was  impossible 
to  adjust  the  equities  between  all  the  par- 
ties. It  Is  a' general  rule  that  a  buyer  can- 
not rescind  If  he  has  sold  the  goods  or  any 
part  thereof.  86  Oyc.  14T.  In  such  a  case 
be  must  affirm  the  contract  and  claim  com- 
pensation or  damages  for  the  Injury  be  has 
sustained  by  reason  of  the  fraud. 

"The  rule  is  well  settled,  that  where  the  party 
complaining  has  parted  with  the  thing  purcha»- 
ed,  ne  cannot  rescind,  but  must  resort  to.  an  ac- 
tion (or  damages."  Bailey  v.  Fox,  78  CaL  389, 
20  Pac.  868. 

This  principle  rests  upon  the  doctrine  that 
equity  will  not  relieve  where  It  is  utterly 
Impossible  to  place  all  the  parties  In  statu 
quo.  That  is  precisely  the  situation  present- 
ed In  this  case.  William  Lupton,  who  It 
cannot  be  questioned  holds  the  title  to  the 
washers,  is  not  a  party  to  the  action.  If 
the  plaintiff  ebould  be  granted  Judgment  as 
prayed,  her  note  to  the  defendants  would 
be  canceled,  and  she  would  be  entitled  to  re- 
cover from  them  the  realty  which  she  gave 
as  security.  But  Lupton,  her  husband,  would 
still  retain  the  property  In  the  1,667  washers, 
and  the  right  to  demand  Immediate  posses- 
sion at  any  time.  Moreover,  the  plaintiff 
would  retain  the  note  which  the  evidence 
shows  she  received  from  Lupton  as  the  price 
of  the  agent's  contract  and  washers.  In  this 
aspect  it  matters  not  that  Lupton  had  nei- 
ther the  ability  nor  the  Inteotloa  to  pay  the 
note,  or  that  under  the  circumstances  of 
the  transaction  It  was  apparent  to  the  court 
that  It  amounted  to  no  consideration  what- 
ever. As  long  as  It  remained  uncanceled  and 
In  the  hands'  of  the  plaintiff  It  constituted  a 
chose  in  action  against  William  Lupton.  Po- 
tentially, at  least,  it  represented  a  sum  of 
$5,000,  the  face  value  of  the  note.  It  re- 
quires no  extended  argument  to  show  that  a 
Judgment  in  plaintiff's  favor  would  be  in- 
equitable, and  fall  short  of  restoring  the  par- 
ties to  the  statu  quo.  Were  Lupton  a  party 
to  the  suit,  or  were  the  situation  of  the  par- 
ties such  that  he  could  be  regarded  merely 
as  an  agent  for  the  plaintiff,  having  no  in- 
terest in  himself,  the  trial  court  might  have 
been  enabled  to  adjust  the  equities  between 
the  parties,  and,  if  It  had  not  done  so,  this 
court  might  have  afforded  relief.  But  as 
the  case  was  presented  to  the  lower  court 
there  waa  no  showing  by  the  plalntitt  of  a 
complete  restitution  of  the  property,  or  any 
means  by  which  the  court  could  relieve  her 
ot  the  omission.  Accordingly,  the  motion  for 
uonsnlt  should  have  been  granted. 

Judgment  and  order  reversed. 

Weo(»car:    SHAW,  J.;  8LOSB,J.         . 
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NARVEB   T.   JORDAN,    Secretary   of   State. 
(L.  A.  4739.) 

(Supreme  C!ouit  of  California.    8^^  29,  1916.) 

1.  Elbotiors   «s>126(4)— NomNATioiT— Stat- 

XJTB. 

Primary  Act  (St.  1913,  p.  1390)  {  5,  subd. 
8,  provides  that  nothing  therein  shall  prohibit 
the  independent  nomination  of  candidates  aa 
provided  by  Pol.  Code,  S  1188,  enacted  at  the 
1913  session  of  the  Legulatnre,  except  that  a 
candidate  who  has  filed  nomination  papers  as  a 
candidate  for  any  office  on  the  ballots  of  any 
poUtical  party  at  a  primary  election  held  under 
the  act,  and  who  is  defeated  for  such  nomina- 
tion, shall  be  ineligible  for  nomination  to  the 
same  office  at  the  ensuing  |;eneral  election,  ei- 
ther as  an  independent  candidate  or  as  the  can- 
didate of  any  other  party,  held  not  to  render 
ineligible  to  the  Progressive  party's  nomination 
for  the  office  of  Representative  to  Congress, 
made  by  writing  the  person's  name  in  the  blank 
space  left  for  the  purpose  in  the  ticket  of  the 
Progressive  party,  a  person  who  was  a  candi- 
date at  the  same  election  for  the  Republican 
nomination,  having  been  proposed  under  Pri- 
mary Act,  S  5,  subd.  2,  but  being  defeated  for 
such  nomination. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  f  118;  Dec.  Dig.  «=>126(4).] 

2.  EtBonoNS  .4=s>141    —    Noicirationb    -• 
Stattjtk. 

Primary  Act,  I  5,  subd.  8,  providing  that 
nothing  therein  shaU  be  construed  as  prohibiting 
the  Independent  nomination  of  candidates,  with 
an  exception,  has  reference,  in  the  exception, 
only  to  attempted  nominations  under  PoL  Code, 
i  1188,  providing  how  and  when  a  candidate 
may  be  nominated  subsequent  to  a  primary  elec- 
tion or  in  lieu  of  any  primary.  elecQon,  meaning 
that  a  candidate  for  a  party  nomination,  who 
was  defeated  at  the  priinary,  may  not  have  his 
name  placed  on  the  general  election  ballot  as 
a  candidate  for  the  office  under  the  provisions  of 
section  1188. 

[Bid.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  121;   Dee.  Dig.  <8=»141.] 

In  Bank.  ' 

Application  for  writ  of  mandate  by  David 
C.  Narver,  petitioner,  against  Frank  C.  Jor- 
dan, Secretary  of  State.  Alternative  writ 
discharged,  and  proceeding  dismissed. 

Samuel  M.  Shortridge  and  John  O.  Catlln, 
both  of  San  Francisco,  and  W.  M.  Bowen  and 
Frank  P.  Doherty,  both  of  Los  Angeles,  for 
petitioner.  U.  S.  Webb,  Atty.  Gen.,  for  re- 
spondent. 

ANGELLOTTI,  C.  J.  This  proceeding  is 
one  to  obtain  a  writ  compelling  the  secretary 
of  state.  In  sending  to  the  county  clerks  and 
registrars  In  the  Tenth  congressional  district 
bis  certificate  of  candidates  to  be  placed  on 
the  ballot  for  the  general  election,  to  omit 
the  name  of  Henry  Stanley  Benedict  as  the 
Progressive  party  candidate  for  the  oflice  of 
R^resentative  In  Congress  from  the  Tenth 
congressional  district. 

At  the  August  primary  neither  the  name 
of  Mr.  Benedict  nor  any  other  person  was 
prtnted  npon  the  ballot  as  a  candidate  for 
the  Progressive  party  nomination.  The  tick- 
et of  that  party  had  as  to  that  oflSce  simply 


the  blank  space  In  which  any  elector  was  au- 
thorized to  write  In  the  name  of  any  person 
for  snch  nomination.  His  name  was  so  writ- 
ten In  for  such  nomination  by  many  electors, 
and  he  received  In  this  way  a  sufficient  num- 
ber of  votes  to  make  him  the  Progressive 
nominee  for  the  office.  If  he  was  eligible  to 
be  such. 

It  Is  claimed  that  by  virtae  of  certain  pro- 
visions of  the  Primary  Act  of  1913,  the  law 
in  force  at  this  time,  he  is  Ineligible  to  be 
such  Progressive  party  nominee.  The  mate- 
rial facts  upon  which  this  claim  Is  based 
may  be  stated  in  a  very  few  words.  Mr. 
Benedict  was  a  candidate  at  such  primary 
for  the  Republican  party  nomination  for 
such  office,  having  been  proposed  as  such 
candidate  by  a  committee  In  accord  with  the 
provisions  of  subdivision  2b  of  section  6  of 
the  Primary  Act,  and  his  nomination  papers, 
prepared  In  accord  with  such  provisions  and 
accompanied  by  his  own  affidavit  consenting 
to  be  such  a  candidate,  having  been  duly  filed 
In  the  office  of  the  secretary  of  state.  Be 
was  defeated  for  such  Republican  party  nom- 
ination. 

Under  the  Primary  Act  any  person  is  en- 
titled to  be  a  candidate  for  all  the  party 
nominations  for  an  office,  and  the  act  ex- 
pressly provides  that  nothing  therein  con- 
tained "shall  be  construed  to  limit  the  rights 
of  any  person  to  become  the  candidate  of 
more  than  one  political  party  for  the  same 
office  upon  complying  with"  Its  requirements.  , 
Subdivision  4  of  section  S.  Section  26  pro- 
vides that  If  as  a  result  of  any  primary 
election  a  person  receives  a  nomination  with- 
out first  having  filed  nomination  papers  and 
having  his  name  printed  on  the  primary  elec- 
tion ballot,  he  may  cause  his  name  to  be 
withdrawn  from  nomination.  It  then  pro- 
vides : 

"The  vacancy  created  by  the  withdrawal  of 
such  person  as  aforesaid,  or  on  account  of  the 
ineligtWity  of  .such  perton  to  qualify  as  a  canr 
didate  heoaiue  of  the  MiiMiiont  of  auidivMon 
8  of  teotion  5  of  thi$  aet,  shall  not  b«  filled." 

Subdivision  8  <rf  section  6,  so  far  as  mate- 
rial, provides: 

"Nothing  herein  shall  be  construed  as  prohibit- 
ing the  independent  nomination  of  candidates 
as  provided  by  section  11S8  of  the  Political 
Code,  as  said  section  was  enacted  at  the  fortieth 
session  (the  session  of  1913)  of  the  Legislature 
of  the  state  of  California,  except  that  a  candi- 
date who  has  filed  nomination  papers  as  one  of 
the  candidates  for  nomination  to  any  office  on 
the  ballots  of  any  political  party  at  a  primary 
election  held  under  the  provisions  of  this  act, 
and  who  is  defeated  for  such  party  nomination 
at  such  primary'  election,  shall  be  ineligible  for 
nomination  to  the  same  office  at  the  ensuing  gen- 
eral election,  either  as  an  independent  candi- 
date or  as  the  candidate  of  any  other  party." 

Section  1188  of  the  Political  Code,  as  enact- 
ed at  the  fortieth  session  of  the  Legislature, 
provides  simply  how  and  when  a  candidate 
"may  be  nominated  subsequent  to"  a  primary 
election,  "or  in  lien  of  any  primary  election." 
Its  language  is  such  as  to  preclude  the  Idea 
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that  a  nomlnatton  by  any  party  can  be  made 
nnder  its  provisions. 

[1]  The  clalia  is  that  by  reason  of  the  lan- 
guage of  subdivision  8,  section  6,  which  we 
have  quoted,  Mr.  Benedict  Is  Ineligible  to 
the  Progressive  party  nomination  that  he  re- 
ceived at  Qie  primary  election.  It  must  be 
held  that  he  filed  nomination  papers  as  a 
candidate  for  the  Republican  party  nomina- 
tion, and  he  was  defeated  for  sudi  party 
nomination  at  the  primary  election,  which, 
it  is  claimed,  brings  him  squarely  within  the 
language  of  the  subdivision.  It  must  be  con- 
fessed that  there  is  much  force  in  this  con- 
tention if  the  words  of  the  provision  com- 
mencing with  the  word  "except"  be  construed 
as  an  Independent  provision,  and  not  merely 
as  an  exception  to  and  a  limitation  of  the  pre- 
ceding language  guaranteeing  the  right,  not- 
withstanding any  other  provision  of  the  act, 
of  Independent  nomination  of  candidates  as 
provided  in  section  1188  of  the  Political  Code. 
The  effect  of  the  construction  contended  for 
would  be  somewhat  anomalous,  we  may  here 
say,  in  view  of  the  other  provisions  of  the 
act  Although  a  person  might  properly  be, 
so  far  as  the  law  is  concerned,  a  candidate 
for  nomination  at  the  hands  of  each  of  the 
four  parties  participating  In  the  primary,  if 
he  was  defeated  for  any  one  of  the  nomina- 
tions, he  would  be  rendered  ineligible  for  the 
nomination  he  had  received  at  the  hands  of 
the  other  three  parties.  Of  coarse,  in  the 
present  state  of  the  law  no  plausible  reason 
can  be  given  for  any  such  provision. 

[2]  It  seems  clear  to  us  that  the  only  rea- 
sonable construction  that  can  be  given  to  this 
provision  is  that  it  has  reference  only  to 
attempted  nominations  under  section  1188  of 
the  Political  Code  "subsequent  to"  or  "in  lieu 
of  any  primary  election."  It  simply  means 
that  a  candidate  for  a  party  nomination  who 
was  defeated  at  the  primary  may  not  have 
his  name  placed  on  the  general  election  bal- 
lot as  a  candidate  for  the  office  under  the 
provisions  of  said  section  1188.  In  other 
words,  the  provision  as  a  whole  is  simply  a 
declaration  that  nothing  in  the  act  shall  be 
construed  as  prohibiting  the  independent 
nomination  of  candidates  subsequent  to  or 
in  lieu  of  any  primary  election,  as  provided 
in  said  section  1188,  except  that  no  candidate 
defeated  for  a  party  nomination  for  such  of- 
fice at  the  primary  may  be  so  nominated. 
The  only  reasonable  argument  against  this 
conclusion  is  the  apparent  consequent  lack 
of  necessity  for  the  words  "or  as  the  candi- 
date of  any  other  party"  in  the  exception,  in 
the  light  of  the  fact  that  the  exception  is 
applicable  only  to  candidates  at  the  primary 
for  nomination  on  the  ballots  of  political 
parties,  and  that  section  1188,  as  amended  in 
1013,  apparently  has  no  application  to  the 
matter  of  "party"  nominations.  The  same  is 
true  as  to  the  portion  of  section  25  that  we 
have  italicized  in  our  quotation  thereof.  The 
provisions  Just  referred  to  are  apparently 


the  merest  surplusage,  without  any  possible 
force  or  application.  But  this  consideration 
we  do  not  deem  sufficient  to  warrant  us  de- 
parting from  what  we  believe  to  be  the  dear 
int^t  of  the  provision  as  a  whole.  It  may 
properly  be  noted  that  these  provisions  which 
are  apparently  without  meaning  or  applica- 
tion In  the  Primary  Act  of  1913  were  con- 
tained in  the  ekrlier  Primary  Act  of  1911, 
when  section  1188  of  the  Political  Code  did 
permit  "party"  nominations,  and  when  a  can- 
didate could  file  nomination  papers  only  for 
nomination  at  the  hands  of  the  party  with 
which  he  was  affiliated.  It  is  very  probable 
that  they  were  simply  copied  into  the  act  of 
1913  from  the  old  law,  without  consideration 
of  any  question  of  their  necessity  in  view  of 
the  changes  otherwise  made.  But,  however 
this  may  be,  we  are  of  the  opinion  that  the 
provision  as  a  whole  may  reasonably  be  con- 
strued only  as  we  have  indicated. 

The  alternative  writ  heretofore  Iraued  la 
discharged,  and  the  proceeding  dismissed. 

We  concur:  LORIOAN,  J.;  SHAW,  3.; 
HENSHAW,  J.;  MELVIN,  J.;  LAWLOR,  J. 

SliOSS,  X,  not  having  heard  the  argu- 
ment In  tills  case,  does  not  participate  in  the 
decision. 


PAOinO  MTO.  CO.  et  aL  V.  PEBRZ  et  aL 
(Civ.  1601.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Aug.  25,  1916.  On  Rehearing,  Aug, 
29,  1916.  On  Motion  to  Rescind  Order,  Sept 
18, 1916.  Rehearing  Denied  by  Supreme  Court 
Oct  23,  1916.) 

1.  Mechanics'  Lierb  «3>111(1)— Ajcottrt  Ap- 
plicable— Abandormbnt  of  Oontbaot. 

The  amount  applicable  under  Code  Civ.  Proc. 
§  1200  repealed  by  Act  May  1,  1911  (St  1911, 
p.  1319),  to  liens  of  materialmen  and  laborers, 
in  case  of  a  valid  contract  abandoned  by  the  con- 
tractor, is  the  part  of  the  contract  price  propor- 
tional to  the  part  of  the  work  done,  less  pay- 
ments made  thereon. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  144;  Dec.  Dig.  «=>111(1).] 

2.  Mechanics'  Libn8  4s»111(1)  —  RiaHT  or 
Lien  —  Void  Contbact  —  Ohanoes  Dubiho 
Construction. 

Relative  to  right  of  lien  of  materialmen  and 
laborers,  where  the  contractor  abandoned  the 
contract  the  contract  was  not  rendered  void  by 
alterations  of  plans  during  construction  at  direc- 
tion of  owner,  as  authorized  by  the  contract  pro- 
viding tor  addition  to  or  deduction  from  contract 
price  on  account  thereof,  at  a  fair  valuation. 

[Ed.  Note.— For  other  cases,   see  Mechanics' 
Liens,  Cent  Dig.  {  144;   Dec.  Dig.  «=lll(l).] 

3.  Appeal  and  Ebbob  «=>1071(5)  —  Rxvnw  — 
FzNDiNOB— Admissions  in  Pleadings. 

Any  finding  on  authority  of  husband  to  con- 
tract for  wife  is  immaterial,  where  the  answer 
admits  the  allegation  of  the  complaint  that  he, 
on  her  behalf  and  with  her  knowledge  and  con- 
sent, entered  Into  the  contract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4238 ;  Dec.  Dig.  «8=»1071(8).] 
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4.  Tbiaz.  4=>398— iirconuBTBin  PxifDinoB. 

A  finding  tluit  a  wife  never  made  or  entered 
into  a  contract  in  writing  la  not  inconsistent 
with  tbe  fact  that  her  husband  entered  into  it  on 
her  behalf  and  with  her  knowledce  and  conaent. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  Me,  047;  Dec  Dig.  «=>398.] 

5.  Mechanics'  Liens  ®s»78— Materiauien 
and  iiaborebs— notics  of  nonbebponsibil- 

ITT. 

1>)  secnre  the  protection  given  by  Code  Cir. 
Proc.  i  1200  repealed  by  Act  May  1,  19U  (St 
1911,  p.  1319),  limiting  the  amount  for  which 
materialmen  and  laborers  could  have  lien  where 
the  contract  was  abandoned  by  the  contractor, 
the  contract  being  recorded  as  required  by  the 
statute,  it  waa  not  necessary  for  the  owner  to 
give  the  notice  of  nonresponsibility  provided  for 
by  section  1192,  that  being  to  defeat  liability 
where  the  owner  learns  of  work  being  done  on 
his  property  without  his  authority. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liena.  Cent  Dig.  {  111 ;  Dec.  Dig.  «=>78.] 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Actton  by  the  Pacific  Manufacturing  Com- 
pany and  others  against  R.  A  Perry  and 
others.  From  adverse  Judgment  and  order, 
defendants  appeal.    Modified  and  affirmed. 

Snook  ft  Church,  of  Oakland  (C.  Irving 
Wright,  of  San  Francisco,  of  counsel),  for  ap- 
pellanta  W.  B.  Binehart,  C.  L.  Colvln,  and 
Ezra  W.  Deooto,  all  of  Oakland,  and  Robert 
B.  Gaylord,  of  San  Fiandaco,  for  respond- 
ents. 

CHIPMAN,  P.  3.  TbB  action  Is  to  fore- 
close laborers'  and  materialmen's  Hens  for 
work  performed  and  matertals  furulabed  in 
the  construction  of  a  residence  and  garage  In 
the  city  of  Oakland.  With  the  action  by 
Pudflc  Manufacturing  Company  were  con- 
solidated ten  other  actions.  The  following 
findings  of  fact  were  found  by  the  court: 

That  defendant  B.  A  Perry  was  the  reputed 
owner,  defendant  Winifred  A  Ferry  the  real 
owner,  of  the  premises;  that  on  June  10, 
1910,  the  said  B.  A.  Perry  and  defendant 
Hagneson  entered  into  a  written  contract 
wberet^  the  latter  agreed  "to  construct  and 
complete  certain  buildings,  to  wit,  a  certain 
brick  veneered  and  frame  residence  and  ga- 
rage appurtenant  thereto  upon  the  above-de- 
scribed land  and  premises  and  to  furnish  the 
labor  and  matei4als"  therefor,  according  to 
certain  plans,  drawings,  and  specifications. 
whlcb  said  plans,  drawings,  and  specifica- 
tions were  attached  to  and  made  part  of  said 
contract,  and  the  same  was  duly  recorded 
on  June  13,  1910;  that  the  agreed  price  for 
said  work  and  materials  was  $23,567,  payable 
in  progressive  Installments,  the  sum  of  $6,000 
to  be  paid  36  days  after  the  date  of  accept- 
ance by  architect  and  owner.  Among  other 
provisions,  the  contract  contained  the  fol- 
lowing: 

"Third.  Should  the  owner  at  any  time  during 
the  progress  of  said  buildings  request  any  alter- 
ations, deviations,  additions,  or  omissions  from 
said  contract,  specifications,  or  plans,  he  shall  be 
at  liberty  to  do  so,  and  the  same  shall  in  no  way 


affect  or  make  void  the  contract,  (rot  win  be  add- 
ed to  or  deducted  from  the  amount  of  said  con- 
tract price,  as  the  case  may  be,  by  a  fair  and 
reasonable  valuation. 

"Fourth.  Should  the  contractor  at  any  tima 
during  the  progress  of  said  work  refuse  or  neg- 
lect to  supply  a  sufficiency  of  materials  or  work- 
men, the  owner  shall  have  the  power  to  provide 
materials  and  workmen  (after  three  days*^  notice- 
in  writing  given)  to  finish  the  said  works,  and 
the  expenses  shall  be  deducted  from  the  amount 
of  said  contract  price.    •    •    • 

"Ninth.  No  extras  will  be  allowed  except 
agreed  on  in  vrriting  at  time  of  making  same, 
and  signed  by  both  interested  parties. 

"Tenth.  It  is  hereby  agreed  by  both  interested 
parties  that  the  said  party  of  the  second  part 
shall  enter  into  contracts  with  the  following  sub- 
contractors for  their  portion  of  the  work  at  prio- 
ea  mentioned : 

Padfic  Mfg.  Co.  for  millwork,  sash, 

doors,  «nd  glass $3,385.00 

Burtchael  &  Crowley,  plumbing 1,895.00 

P.  N.  Kuss  Co.  (or  acceptable  to  own- 
er), painting  950.00 

Century   Electric  Co.,  electric  work 

and  wiring   650.00 

Inlaid  Floor  Co.,  hardened  floors. . . .  040.00 

Schmitt  &  Co.,  hot-air  heating 470.00" 

It  was  further  foimd:  That  the  contrac- 
tor, Magneson,  commenced  work  about  June 
IS,  1910,  In  the  construction  of  said  resi- 
dence and  garage  and  so  continued  said  work 
imtll  February  11,  1911,  when  he  "abandoned 
the  construction  of  said  buildings  and  all 
work  and  labor  ceased  thereon,"  and  no  labor 
was  performed  nor  any  materials  fnmlabed 
to  be  used,  nor  was  any  used.  In  the  con- 
struction thereof,  for  a  period  of  SO  days  next 
immediately  thereafter;  that  on  March  22, 
1911,  defendants  B.  A.  and  Winifred  made 
and  filed  for  record  In  the  office  of  the  county 
recorder  of  Alameda  county,  and  there  was 
recorded  on  that  day,  a  notice  of  abandon- 
ment of  said  contract  by  said  Magneson  on 
February  11,  1911 ;  tbat  no  notice  In  writing 
requiring  said  Magneson  to  finish  said  works 
was  ever  given  to  said  Magneson  nor  any  de- 
mand made  upon  blm  as  required  by  said 
contract,  "to  wit,  the  fourth  subdivision 
thereof  berelnbefore  specifically  quoted  and 
set  forth." 

It  Is  further  found:  That  the  said  defend- 
ant Winifred  A  Perry  never  entered  into  any 
contract  in  writing  with  said  defendants 
Magneson  and  R.  A.  Perry,  or  either  of  them, 
relating  to  the  construction  of  said  buildings; 
that  said  Winifred  A  Perry  never  at  any 
time  gave  notice  pursuant  to  section  1192, 
Code  of  Civil  Procedure,  or  otherwise  that 
she  would  not  be  responsible  for  the  labor 
performed  or  materials  furnished  In  the  con- 
struction of  said  buildings,  but  during  all  the 
time  said  Magneson  was  engaged  in  the  con- 
struction of  said  buildings  by  the  said  R.  A. 
Perry  he  was  so  engaged  with  the  knowledge 
and  consent  of  said  Winifred,  and  all  the 
materials  furnished  for  said  buildings  were 
furnished  with  her  knowledge  and  consent; 
that  after  said  Magneson  had  abandoned  said 
work,  to  wit,  aa  March  22,  1911,  said  defend- 
ants R.  A  and  Winifred  commenced  to  com- 
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plete  said  buildings,  and  completed  the  same 
on  or  about  September  6,  1911,  and  on  tbat 
day  notice  of  completion  wag  duly  filed  by 
the  said  Winifred  and  defendants  B.  A.  and 
Winifred  that  they  had  expended  thB  sum  of 
$18,359.69  in  the  said  completion;  that  said 
buildings  were  not  constructed  nor  were  they 
completed  according  to  the  plans  and  spedfica- 
tlons  and  original  contract  but  "were  actual- 
ly constructed  in  such  a  manner  that  the  said 
balldlngB  greatly  exceeded  in  value  the  origi- 
nal contract  price  as  agreed  upon  between 
the  said  parties  defendant,  to  wit,  the  said 
R.  A.  and  Winifred  Perry  and  said  Magne- 
son";  that  "no  extras  were  ever  agreed  upon 
In  writing  nor  any  writing  signed  with  rela- 
tion to  extras  by  any  persons  interested  or  by 
any  of  the  parties,  to  wit,  the  said  Perry  and 
Magneson,  in  pursuance  of  subdivision  9  of 
the  contract  for  said  building,  between  the 
said  defendant  Magneson  and  said  defendant 
R.  A.  Perry,  hereinbefore  specifically  set 
forth";  "that  during  the  course  of  the  con- 
struction of  said  buUdlngs  and  prior  to  the 
abandonment  thereof  by  the  defendant  Mag- 
neson, said  defendant  R.  A.  Perry  paid  the 
said  Magneson"  certain  stated  sums  at  differ- 
ent stages  of  the  work  amounting  in  all  to 
$10,000,  "paid  on  account  of  the  contract 
price  and  no  more";  that  the  said  defendants 
Magneson  and  Perry  never  at  any  time,  nor 
did  the  said  defendant  Winifred  A.  Perry 
ever  at  any  time,  fix  or  attempt  to  fix,  accord- 
ing to  the  provisions  of  said  contract,  or 
otherwise,  by  a  fair  and  reasonable  valua- 
tion Or  at  all,  the  amount  or  values  of  said 
alterations  of,  deviations  from,  additions  to, 
or  omissions  from  said  contract,  in  writing, 
or  otherwise";  that  the  reasonable  value  of 
said  extra  work  amounts  In  the  aggregate  to 
$3,866.28,  "of  which  there  had  been  paid,  at 
the  time  of  the  abandonment  aforesaid  by 
said  Magneson,  the  sum  of  $1,300." 

It  was  also  found:  "That  the  value  of  the 
work  and  materials  done  and  furnished  in 
the  construction  of  said  buildings,  including 
materials  then  actually  delivered,  on  the 
ground,  estimated  as  near  as  may  be  by  the 
standard  of  the  whole  contract  price  (exclu- 
sive of  the  extra  labor  performed  and  ma- 
terials furnished  as  aforesaid),  at  the  time 
of  the  abandonment  of  the  said  contract  by 
said  Magneson  as  aforesaid,  was  and  is  the 
sum  of  $14,730":  that  "all  of  the  materials 
which  were  furnished  by  the  plaintiffs  herein 
were  furnished  to  be  used,  and  actually  used, 
In  the  construction  of  said  buildings,  and  all 
of  the  labor  performed  by  these  plaintiffs 
was  actually  performed  upon  and  In  the  con- 
struction of  said  buildings,  *  *  *  all 
with  the  full  knowledge  and  consent  of  the 
said  Winifred  A.  Perry." 

The  foregoing  are  the  general  findings  more 
or  less  applicable  to  all  the  claims  involved. 

The  court  then  finds  the  facts  as  to  the 
spedflc  amounts  of  labor  performed  and  ma- 
terials  furnished  by  the  several  plaintiffs, 


the  filing  of  their  Hens,  and  the  amonnt  re- 
maining unpaid  in  each  case,  amounting  in 
all  to  the  sum  of  $7,970.87. 

The  court  found,  among  other  conclusions 
ot  law,  that  the  contract  between  Magneson 
and  R.  A.  Perry,  as  recorded,  was  void,  and 
"that  no  legal  contract  was  ever  made  or  en- 
tered into  between  the  owner  of  said  prem- 
ises, to  wit,  Winifred  A.  Peny  and  O.  M. 
Magneson,  for  or  with  relation  to  the  con- 
struction of  said  buildings" ;  that  the  "liens 
hereinbefore  declared  in  favor  of  said  plain- 
tiffs, and  the  said  several  sums  hereinbefore 
stated  and  declared  to  be  due,  owing,  and  un- 
paid to  the  said  plaintiffs  respectively,  are 
prior  and  superior  to  the  rights,  interests 
and  claims  of  the  defendants  Winifred  A. 
Perry  and  R.  A.  Perry,  in  and  to  said  prem- 
ises"; and  that  plaintiffs  are  entitled  to 
have  the  "said  described  land,  together  with 
the  buildings  thereon  and  the  premises  there- 
of, sold  •  •  *  for  the  satisfactioa  of  said 
respective  liens,"  etc. 

Judgment  was  accordingly  entered. 

Defendants  appeal  from  the  Judgment  and 
from  the  order  denying  their  motion  for  a 
new  trial. 

The  theories  upon  which  respondents  urge 
affirmance  of  the  Judgment  are  as  follows: 

(1)  That  a  valid  contract  existed  which 
was  duly  recorded;  that  it  was  abandoned, 
and  hence  the  amount  applicable  to  the  liens 
of  plaintiffs  should  be  measured  by  section 
1200  of  the  Code  of  Civil  Procedure. 

(2)  That  no  contract  existed,  because  in 
the  construction  of  the  buildings  the  plana 
and  specifications  of  the  recorded  contract 
were  so  departed  from  and  so  increased  the 
cost  of  the  buildings  as  actually  constructed 
as  to  "constitute  a  new  and  independent  con- 
tract, and  render  void  the  recorded  con- 
tract" 

(3)  That  the  entire  interest  of  defendant 
Winifred  A.  Perry  in  the  premises  should  be 
subjected  to  plaintiffs'  liens  because  of  her 
failure  to  give  the  notice  of  nonresponsiblll- 
ty  required  by  section  1192,  Code  of  Civil 
Procedure. 

[1]  The  court  found  that  there  was  a 
valid  contract.  If  that  finding  is  to  stand, 
the  payment  of  the  liens  must  be  determined 
by  section  1200,  Code  of  Civil  Procedure, 
and  the  statutes  in  force  prior  to  the  act  of 
1911  (»tats.  1911,  p.  1313).  Section  1183,  Code 
of  Civil  Procedure,  gives  a  lien  to  mechanics 
and  materialmen  for  labor  done  or  materials 
furnished,  "whether  at  the  instance  of  the 
owner,  or  of  any  other  person  acting  by  his 
authority  or  under  him"  and  "In  case  of  a 
contract  for  the  work  between  the  reputed 
owner  and  his  contractor,  the  liens  shall  ex- 
tend to  the  entire  contract  price,  and  such 
contract  shall  operate  as  a  lien  in  favor  of 
all  persons,  except  the  contractor,  to  the  ex- 
tent of  the  whole  contract  price." 

Section  1200  provides  that,  where  the  con- 
tract has  been  abandoned  before  completion. 
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'^e  portion  of  the  contract  price  applicable 
to  the  liens  of  other  peraooB  than  the  con- 
tractor, shall  be  fixed  as  follows:  From  the 
TEloe  of  the  work  and  materials  already 
done  and  furnished  at  the  time  of  snch  fail- 
ure or  abandonment,  Including  materials  then 
actually  delivered  or  on  the  ground,  which 
shall  thereupon  belong  to  the  owner,  estimat- 
ed as  near  as  may  be  by  the  standard  ot  the 
whole  contract  price,  shall  be  deducted  the 
payments  then  due  and  actually  paid,  ac- 
cording to  the  terms  of  the  contract  and  the 
provisions  of  sections  1188  and  1184,  and  the 
remainder  shall  be  deemed  the  portion  of  the 
contract  price  applicable  to  such  liens." 

In  the  recent  case  of  Roystone  v.  Darling, 
171  Cal.  S26,  154  Fiac.  IS,  the  history  of  our 
mechanic's  Hen  law  Is  very  fully  shown,  and 
the  yarlons  decisions  of  the  Supreme  Ck>urt 
are  dted  which  have  given  construction  to 
the  statute  as  It  has  been  amended  from 
time  to  time.  It  was  shown  in  that  case  that 
up  to  the  passage  of  the  act  of  1911  the  Su- 
preme Court  "has  followed  the  rule  estab- 
lished by  the  cases  last  dted  and  has  uni- 
formly declared,  with  resi>ect  to  such  liens, 
that  if  there  is  a  valid  contract,  the  con- 
tract price  measures  the  limit  of  the  amount 
of  liens  which  cah  be  required  against  the 
property  by  laborers  and  materialmen": 
"that  the  contract,  legally  made,  limits  the 
liability  of  the  owner  to  Hen  claimants." 
See,  also,  Ganahl  Lumber  Go.  v.  Welnsveig, 
168  Cal.  664,  143  Fac.  1Q25,  where  the  mean- 
ing of  section  1200,  as  affecting  the  liability 
of  the  owner  in  the  case  of  an  abandoned 
valid  contract,  was  very  clearly  pointed  out. 

What,  then,  was  the  situation  when  the 
contract  was  abandoned  and  what  were  the 
lienors'  rights?  The  court  found  that  the 
contract  price  was  f23,B67.  It  found  that  the 
value  of  the  extra  work  performed  and  mate- 
rials furnished  at  the  time  of  abandonment 
was  $3,866.28,  of  which  there  had  been  paid 
the  sum  of  $1,300;  and  that  the  value  of  the 
work  and  materials,  including  materials  then 
actually  delivered  at  the  ground,  "estimated 
as  near  as  may  be  by  the  standard  of  the 
whole  contract  price  (exclusive  of  the  extra 
labor  performed  and  materials  furnished  as 
aforesaid),  at  the  time  of  the  abandonment 
of  the  said  contract  by  said  Magneson  as 
aforesaid,  was  and  is  the  sum  of  $14,730," 
of  which  the  sum  of  $10,000  had  been  paid. 

Bespondents  state  the  account  thus: 

Labor  performed  and  materials  tar- 

Dished    $14,730.00 

Value  of  alterations,  etc. 3,866.28 

„       Total   $18,596.28 

upon  which  was  paid 11,300.00 

Leaving  applicable  to  the  liens $  7,286.28 

The  court  gave  judgment  for 7,970.87 

r— which  is  $674.50  more  than  the  fund,  ac- 
cepting respondents'  method  of  computation. 
But  respondents  make  no  allowance  for 
the  cost  of  completing  the  buildings  which. 


through  no  fault  of  appellants,  were  left  in 
an  unfinished  condition.  Wliat  the  actual 
cost  of  completion  was  to  appellants  may 
be  immaterial  (Ganahl  Lumber  Co  v.  Weln- 
sveig, supra),  but  as  was  said  in  Hoffman- 
Marks  Co.  T.  Spires,  154  OaL  111,  116,  97 
Pac.  152,  164: 

"When  he  (owner)  is,  without  anv  default  on 
bis  part,  burdened  with  the  cost  ot  completing 
the  building,  it  is  but  fair  and  just  that  he 
should  be  relieved  of  the  obligation  of  paying  to 
the  original  contractor,  or  those  daimuig  under 
him,  BO  mnch  of  the  contract  price  as  corre- 
sponds to  the  portion  of  the  work  left  undone. 
In  no  other  way  can  he  be  protected  in  his  con- 
stitutional right  to  have  his  liability  limited  to 
the  amount  which,  by  a  valid  contract,  he  has 
agreed  to  pay." 

We  have  been  unable  to  formulate  any 
equation  under  the  rule  of  section  1200  as 
approved  by  the  Supreme  and  appellate 
courts  which  would  support  the  findings  of 
the  court  for  the  full  amount  found  subject 
to  the  liens,  on  the  theory  of  a  valid  contract 
abandoned  by  the  contractor. 

The  finding  that  there  was  a  valid  contract 
and  that  it  was  abandoned  by  the  contractor 
before  completion  is  sustained  by  the  evi- 
dence, and,  unless  the  Judgment  can  find 
support  upon  one  or  other  of  plaintiffs'  re- 
maining theories,  it  must  be  reversed. 

[2]  Plaintiffs'  second  theory  was  that  the 
original  contract  was  rendered  void  by  reason 
of  the  alterations  in  the  plans  adding  so 
materially  to  the  cost  of  the  buildings.  Tba 
contract  contained  the  provision  quoted  above 
by  which  the  owner  was  given  the  right  to 
make  any  alterations  be  might  wish  to  make 
"from  said  contract,  specifications,  or  plans" 
which,  when  made,  "shall  in  no  way  affect 
or  make  void  the  contract,  but  will  be  added 
to  or  deducted  from  the  amount  of  said  con- 
tract price,  as  the  case  may  be,  by  a  fair  and 
reasonable  valuation."  Notice  of  the  provi- 
sion of  the  contract  was  given  to  all  parties 
concerned  by  its  recordation,  and  nearly  all 
of  them  furnished  some  of  the  materials  or 
labor  constituting  these  alterations,  and  no 
objection  was  made  to  any  claim  because  it 
was  for  extras.  It  would  be  dlllicult  to  ex- 
press in  language  more  explicit  authority  to 
deviate  from  tlie  plans  and  specifications 
than  is  found  In  this  contract  So  far  as 
lien  claimants  are  concerned,  alterations  are 
immaterial,  except  where  there  Is  an  aban- 
donment, and  in  such  case  they  may  be  con- 
sidered In  ascertaining  the  cost  of  complet- 
ing the  buildings  according  to  the  contract, 
for  the  contract  so  expressly  provides.  John- 
son V.  La  Grave,  102  Cal.  324,  36  Pac.  651. 
That  the  owner  may  provide  in  bis  contract 
for  changes  or  alterations  in  the  building 
during  its  construction  without  inTalldating 
the  contract  we  do  not  doubt 

Witness  Quinn,  manager  of  plaintiff.  Pa- 
cific Manufacturing  Company,  was  asked  by 
plaintiffs'  attorney  whether  or  not  there  were 
changes  or  alterations  made  in  the  construc- 
tion of  the  buildings  prior  to  abandonment, 
and,  if  so,  to  state  what,  if  auj^  there  were. 
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"A.  One  of  the  dian^ea  made  -wna  in  the  cor- 
nice of  the  building.  The  owner  took  exception 
to  it  for  Bome  reason  or  other,  and  caused  the 
cornice  to  be  torn  down  and  a  new  cornice  was 

£ut  up  in  place  of  it  Another  change  was  made 
t  the  pergola  after  that  was  in  place.  The  own- 
er *  *  *  objected  to  the  use  of  beams,  and 
had  that  torn  down  and  a  new  pergola  put  in 
place.  And  then  the  owner  was  dissatisfied  with 
the  quality  of  brick  used  in  the  construction  of 
the  building  and  had  a  special  brick  manufactur- 
ed. There  were  other  changes  of  a  minor  char- 
acter. •  •  •  Q.  Were  there  any  changes  in 
the  Interior  arrangement  of  the  house,  the  rooms, 
to  your  knowledge?    A.  No  material  changes." 

He  testlfled  as  to  some  changes  made  after 
abandonment,  bat  we  cannot  see  that  they 
would  atTect  the  question  of  the  lienors' 
rights  at  the  time  of  abandonment ;  for  they 
would  be  taken  Into  account  in  ascertaining 
the  cost  of  completion  under  the  contract. 

Other  witnesses  pointed  out  some  changes 
made  In  the  course  of  the  construction  of  the 
building.  The  contract  called  for  a  "brick 
veneered  and  frame  residence  and  garage." 
The  court  found  that  the  reasonable  value  of 
the  changes  made,  in  materials  and  labor, 
was  13,866.28;  that,  while  said  changes  did 
not  materially  alter  the  elevations  and  ap- 
pearances of  said  buildings,  the  same  con- 
sisted In  the  use  of  more  expensive  material, 
greater  Increase  In  labor,  and  necessitated 
the  tearing  out  and  replacing  of  certain 
work  done  and  performed  In  the  buildings, 
thereby  changing  the  Interior  construction  as 
to  value  and  character  of  materials,  and  to 
a  certain  extent  In  general  appearance.  We 
do  not  think  that  the  facts  found  Justllled 
the  conclusion  of  the  trial  court  that  the  con- 
tract was  void. 

[S-8]  Plaintiffs'  third  theory  calls  for  the 
application  of  section  1182.  This  claim  is 
that  this  section  of  the  Code  of  ClvU  Pro- 
cedure makes  the  title  and  Interest  of  defend- 
ant Winifred  absolutely  responsible  Irrespec- 
tive of  the  contract,  and  that  the  findings 
and  Judgment  may  rest  entirely  on  the  fact 
that  she  did  not  give  the  notice  contemplat- 
ed by  section  1192. 

Plaintiffs  allege  In  their  complaints  that: 
"Said  defendant  R.  A.  Perry,  acting  for  him- 
self and  on  behalf  of  the  said  defendant  Wini- 
fred A.  Perry,  and  with  her  full  knowledge  and 
consent,  entered  into  a  contract  in  writing  with 
the  said  defendant  Magneson,"  etc. 

In  their  answers,  defendants  admit  these 
averments  of  the  complaints. 

The  finding  of  the  court  was: 
"That  defendant  R.  A.  Perry  is,  and  was  at  all 
times  herein  mentioned,  the  reputed  owner  of  the 
hereinafter  described  land,  buildings,  and  premis- 
es, and  that  Winifred  A.  Perry  is,  and  was  at 
all  times  herein  mentioned,  the  real  owner,  to 
wit,  the  owner  in  fee,"  etc. 

The  court  also  found  that  during  all  the 
time  that  labor  was  being  performed  or  ma- 
terials being  furnished  for  said  buildings 
said  defendant  Magneson  was  employed  and 
engaged  In  the  construction  of  said  buildings 
by  the  said  R.  A.  Perry,  with  the  full  knowl- 
edge and  consent  of  the  said  defendant  Wjini- 
fred  A.  Perry,  "and  that  all  the  materials 


furnished  or  labor  performed"  was  fomldied 
and  performed  with  the  knowledge  and  coo- 
sent  of  the  said  Winifred  A.  Perry. 

There  was  no  direct  finding  that  R.  A. 
Perry  executed  the  contract  as  the  agent  ot 
his  wife,  Winifred,  nor  was  there  any  evi- 
dence that  she  personally  contracted  with 
Magneson.  Tbe  admitted  averments  of  the 
complaint  that  defendant  R.  A.  Perry  entered 
into  the  contract  on  her  behalf  and  with  her 
full  knowledge  and  consent  rendered  any  find- 
ing on  the  fact  of  his  authority  to  act  for 
her  in  the  matter  ImmateriaL  And  the  find- 
ing that  "the  said  Winifred  A.  Perry  never 
made  or  entered  into  any  contract  in  writ- 
ing with  the  said  defendant  R.  A.  Perry  and 
one  Magneson,  or  either  of  them,  relating  to 
the  construction  of  said  buildings,"  la  not 
inconsistent  with  the  fact  that  her  husband 
entered  into  the  contract  on  her  behalf  and 
with  her  full  knowledge  and  consent 

It  was  said  in  Stimson  MIU  Co.  v.  Bratm, 
136  Cal.  122,  125,  68  Paa  481,  482  (67  U  B. 
A.  726,  89  Am.  St  Rep.  116): 

'The  materialman  and  the  laborers  are  pro- 
tected in  their  right  to  a  lien  by  the  provision  in 
section  1183  of  the  Code  of  CivO  Procedure,  re- 
quiring such  contract  to  be  in  writing  and  made 
a  matter  of  public  record.  They  know  that,  in 
accordance  with  the  decisions  of  this  court,  the 
Legislature  cannot  give  a  right  of  lien  to  an  ex- 
tent greater  than  the  contract  price.  By  being 
placed  upon  record  the  contract  is  open  to  their 
inspection  and  examination,  and  if  tney  are  not 
content  with  its  j^rovisions  they  may  decline  to 
furnish  any  materials  for  the  building  or  perform 
any  labor  thereon.  But  if  they  do  inmuh  any, 
their  right  to  a  lien  must  be  Uinited  by  the  terms 
of  th4  contract." 

And  as  was  said  in  the  RoyBt(»e  Case, 

supra: 

"The  contract,  legally  made,  limits  the  liability 
of  the  owner  to  lien  claimants." 

In  the  present  case  there  was  a  valid  con- 
tract made  on  behalf  of  the  owner  and  with 
her  knowledge  and  consent,  and  it  seems 
to  us  that  the  owner  was  not  obliged  also  to 
give  notice  under  section  1192  of  nonresi>on- 
siblllty  in  addition  to  the  recorded  contract 
in  order  to  secure  the  protection  given  her 
by  the  statute.  We  have  found  no  case  where 
our  Supreme  Court  has  held  that  lien  claim- 
ants may  disregard  the  recorded  contract  o£ 
the  owner  and  proceed  against  him  under 
section  1192  unless  he  has  also  given  the 
notice  mentioned  in  that  section.  Where 
the  contract  Is  made  on  his  behalf  and  with 
his  knowledge  and  consent,  and  Is  recorded, 
and  the  lien  claimants  so  state  in  their  com- 
plaints, w^  can  see  no  reason  why  the  con- 
tract should  not  be  the  measure  of  his  liabil- 
ity. In  short,  the  owner's  liability  under 
section  1192  does  not  attach  when  there  is 
a  valid  recorded  contract  made  in  his  behalf. 

Some  other  questions  are  presented  in  the 
briefs,  but  the  view  we  have  taken  readers 
their  consideration  unnecessary. 

The  learned  trial  court  seems  to  have  found 
the  amount  due  on  the  claims  upon  the  the- 
ory that  the  contract  was  void  because  of  the 
alterations  in  the  plans  and  that  tlie  owner 
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was  liable  under  section  1192.    We  think  the 
coijtract  was  valid  and  the  owner's  liability 
should  be  measured  by  section  1200. 
The  Judgment  and  order  are  reversed. 

We  concur:  HABT,  J.;  BLUSON,  Judge 
pro  tern. 

On  Rehearing. 

PER  CURIAM.  The  attention  of  the  court 
having  been  called  to  the  fact  that  the  trial 
court  In  the  above-entitled  cause  made  full 
findings  under  section  1200  of  the  Code  of 
Civil  Procedure,  and  It  appearing  that  Judg- 
ment may  be  entered  upon  such  findings  In 
accordance  with  the  opinion  of  this  court 
now  on  file,  thus  avoiding  the  delay  and  ex- 
pense of  a  new  trial,  the  Judgment  heretofore 
entered  reversing  the  Judgment  and  order  In 
said  action  Is  set  aside,  and  the  trial  court  la 
directed  to  enter  Judgment  on  the  several 
claims  In  the  consolidated  action  In  accord- 
ance with  and  as  provided  by  section  1200 
of  the  Code  of  Civil  Procedure  as  It  existed 
prior  to  the  amendment  of  1011,  and  as  thus 
modified,  the  Judgment  and  order  are  af- 
firmed. 

On  Motion  to  Rescind  Order. 

The  motion  in  the  above-entitled  action  for 
an  order  recalling,  setting  aside,  and  rescind- 
ing the  order  made  and  entered  by  this  court 
on  the  29th  day  of  August,  1916,  wherein  the 
trial  court  la  directed  to  enter  Judgment  on 
the  findings  in  accordance  with  the  opinion 
rendered  August  26,  1916,  In  said  action,  hav- 
ing this  day  dome  on  to  be  heard: 

It  is  ordered  that  the  order  of  this  court 
made  and  entered  August  29, 1916,  in  bald  ac- 
tion, be  and  the  same  Is  set  aside,  and  the 
Judgment  made  and  entered  August  25,  1916, 
In  said  action,  shall  stand  as  hereinbefore 
made  and  entered. 


BRESIiAUER  ▼.   McCORMIOK-SAEI.TZEB 
CO.    (Civ.  1489.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Aug.  25,   1916.     Rebparing   De- 
nied by  Supreme  Court  Oct  23,  1916.) 

1.  Master  and  Servawt  «=>80(10)  —  Aonow 

rOR  SAI.ART— SumcIBNOT  OF  iBVIDKNOE. 

In  an  action  to  recover  a  balance  alleged  to 
be  due  on  account  of  salaiy  as  chief  clerk  of  a 
corporation  at  the  rate  of  $176  per  month,  where 
the  defendant  claimed  that  the  salary  was  $160 
per  month  and  had  been  fully  paid,  evidence  held 
to  sustain  a  judgment  for  the  plaintiff. 

[Ed.  Note, — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  119 ;  Dec.  Dig.  <8=980(10).] 

2.  Patuknt  «=»74(2) — AonoN  tob  Sai.abt  — 
Receipt— Conclusiveness. 

In  an  action  to  recover  from  a  corporation 
on  account  of  salary  at  $175  per  month,  the 
fact  that  plaintiff,  who  received  $160  a  month 
and  $25  per  mouth  out  of  a  secret  fund,  signed  a 
receipt  each  month  in  full  was  not  conclusive 
that  be  bad  been  paid  the  full  agreed  compensa- 
tion, where  it  appeared  that  defendant  did  not 
want  the  receipt  to  show  the  full  salary  paid. 
[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  iS  138,  139,  229;  Dec.  Dig.  «=74(2).i 


8.   BTIDKNCB    «=>271(18)   —    DXCIABATIONS   — 

Seut-Sebvino  Decuirations. 
In  an  action  for  the  balance  due  on  account 
of  salary,  the  stubs  of  checks  and  resolutions  of 
the  defendant's  board  of  directors,  made  long 
after  the  making  of  the  contract  with  plaintiff, 
were  self-serving  declarations,  and  properly  ex- 
cluded. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1096;  Dec.  Dig.  «3>271(18).] 

4.  Accord    as-d    SATisrAcrioN    9=325(2)    — 

Pleading — Issues— B^n  din  a. 
In  an  action  for  the  balance  of  salary  at  the 
rate  of  $175  per  month,  the  answer  denied  that 
plaintiff  had  not  been  paid  all  bis  salary,  and 
alleged  that  plaintiff  had  agreed  to,  and  that  de- 
fendant liad  promised  to  pay,  a  salary  of  $160 
per  month,  whidt  amount  was  paid,  and  tliat 
plaintiff  received  and  accepted  payments  of  that 
salary  amounting  to  $2,250.  The  court  found 
that  the  salaiy  was  $176  per  month ;  that  plain- 
tiff received  $160  per  month,  and  the  balance 
was  due.  Held,  that  the  answer  was  no  more 
than  a  statement  that  the  agreed  salary  was 
$150  per  month  and  that  the  full  amount  at  that 
rate  had  been  paid  and  accepted,  and  was  not  an 
allegation  that  there  was  an  accord  and  satis- 
faction by  which  the  parties  settled  a  disputed 
claim  on  the  basis  of  $150  per  month,  so  as  to  re- 
quire a  finding  on  such  issue. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  U  164,  156;  Dec.  Dig. 
«=»26(2).] 

Appeal  from  Snperlor  Court,  Sb&sta  Coun- 
ty; James  O.  Estep,  Judge. 

Action  by  Louis  Breslauer  against  the  Mc- 
Cormlck-Saeltzer  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.   Affirmed. 

Carr  &  Kennedy,  of  Redding,  for  appellant. 
W.  D.  Tlllotson,  of  Redding,  for  respondent. 

ELLISON,  Judge  pro  tem.  This  action  is 
brought  by  the  plaintiff  to  recover  of  the  de- 
fendant the  sum  of  $375,  balance  alleged  to 
be  due  on  account  of  salary  from  February 
28,  1914,  to  May  1,  1916.  Plaintiff  has  Judg- 
ment for  the  amount  claimed,  and  the  de- 
fendant appeals  therefrom. 

The  complaint  alleges  that  between  the 
above  dates  plaintiff  rendered  services  for 
defendant  at  Its  Instance  and  request,  each 
and  every  month.  In  the  capacity  of  chief  ac- 
countant and  clerk;  that  for  said  services  de- 
fendant promised  to  pay  him  at  the  rate  of 
$175  per  month,  which  salary  for  said  time 
amounted  to  $2,625;  that  defendant  had  only 
paid  him  of  said  amount  tlie  sum  of  $2,250, 
leaving  a  balance  due  him  of  $375,  which  had 
not  been  paid,  and  for  which  Judgment  is 
asked.  The  answer  denied  that  plaintiff's 
salary  was  fixed  by  agreement  at  $176  per 
month,  but  alleged  it  was  fixed  at  $150  per 
month,  and  alleges  that  during  said  period 
of  employment — 

"the  plaintiff  received  and  accepted  from  defend- 
ant in  payment  of  said  salary  the  sum  of  $150 
for  each  and  every  month  of  said  time,  amount- 
ing for  said  period  to  the  total  sum  of  $2,250, 
and  alleges  that  said  salary  has  been  fully  paid 
and  satisfied." 

The  findings  of  the  court  followed  closely 

the  allegations  and  language  of  the  complaint 

The  principal  contention  of  the  appellant 
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la  that  the  finding  of  the  court  "that  for 
plalntlfTs  services  the  defendant  promised  to 
pay  blm  $175  per  month"  Is  not  sustained  by 
the  eTldence,  that  the  evidence  shows  he  was 
only  to  receive  $150  per  month,  and  that  this 
amount  has  been  fully  paid  to  him.  It  ap- 
pears from  the  record  that  the  defendant  Is 
engaged  In  the  general  merchandise  business 
In  the  dty  of  Bedding,  Shasta  county,  CaL, 
and  has  In  Its  employ  many  persons.  The 
plalntlfT  entered  the  employ  of  the  defendant 
In  July,  1901,  as  chief  clerk  and  accountant, 
and  continued  with  It  until  May  1,  1915.  In 
February,  1010,  and  for  some  time  prior 
thereto,  the  salary  of  the  plaintiff  appeared 
upon  the  books  of  the  defendant  as  $125  per 
month,  but  for  some  time  he  had  been  receiv- 
ing, In  addition  to  his  "book  salary,"  $25  per 
month  which  was  paid  to  him  at  the  end  of 
the  year  In  a  dieck  for  $300. 

The  plaintiff  testifies  that  In  the  latter 
part  of  the  year  1909,  or  the  early  part  of 
1910,  he  applied  to  the  defendant  for  an  In- 
crease In  his  compensation  or  salary.  Quot- 
ing from  his  testimony: 

"I  applied  to  Mr.  Saeltzer  for  an  increase  of 
salary.  What  was  said  to  me:  'You  were  to  re- 
ceive a  book  salary  of  $150  per  month.'  A 
salary  on  a  separate  fund  known  as  the  'secret 
fund'  of  $25  per  month.  It  was  said  at  the 
time  I  woiild  get  the  $25  per  month  at  the  end 
of  the  year." 

He  further  testified  that  after  this  incident 
his  salary  was  entered  on  the  books  of  the 
defendant  at  $150  per  month,  which  was  paid 
each  month,  and  that  $300  was  paid  him 
each  year  out  of  the  "secret  fond,"  and  that 
this  arrangement  was  carried  out  from  Feb- 
ruary 28,  1910,  to  February  28,  1914.  There 
is  no  conflict  in  the  testimony  as  to  the  fact 
that  the  corporation  kept  a  fund  or  account 
known  as  the  "secret  fund,"  and  no  dispute 
that  plaintiff  and  other  employes  of  the  de- 
fendant received  money  from  this  fund,  both 
before  and  after  February,  1010,  and  no  dis- 
pute that  from  February,  1910,  to  February, 
1914,  plaintiff  was  paid  by  defendant  out  of 
the  fund  $300  on  four  different  occasions, 
ma'klng  $1,200  in  all.  This  gave  him  a  com- 
pensation for  his  work  between  those  dates 
of  $175  per  month.  From  February,  1914,  to 
May  1, 1915,  he  only  received  $150  per  month, 
and  received  nothing  out  of  the  secret  fund. 
The  extra  $25  per  month  for  the  period  be- 
tween the  last  two  dates  is  the  basis  of  this 
action.  The  defendant  denies  that  it  ever 
agreed  to  pay  the  plaintiff  at  any  time  any 
salary  in  excess  of  the  $150  pet  month  ap- 
pearing on  Its  books. 

The  conflict  between  the  parties  centers, 
largely,  around  the  significance  and  meaning 
of  this  transfer  of  money  frotn  the  "secret 
account"  to  the  plaintiff,  the  position  of  the 
latter  being  that  the  $25  per  month  was  paid 
to  him  as  a  part  of  his  agreed  salary  out  of 
this  fund;  the  defendant's  position  Is  that 
the  $300  per  year  paid  was  a  pure  gift  for 
good  services  rendered,  jbloA  sot  the  result  of 


any  contractual  liability;  that  It  could  give 
it  or  not  to  the  plaintiff  in  any  years  as  it 
saw  fit 

The  plaintiff  testified  that  Mr.  Saeltzer 
gave  as  a  reason  for  not  having  the  books 
show  he  was  getting  $175  per  month  that  be 
did  not  want  the  other  employes  to  know 
what  salary  any  particular  employfi  was  get- 
ting. In  this  he  Is  corroborated  by  the  testi- 
mony of  Mr.  Saeltzer,  from  which  it  appears 
a  "secret  fund"  was  kept,  and  from  it  other 
employes  besides  the  plaintiff  received  extra 
compensation.  His  testimony  shows  that  the 
"secret  fund"  was  a  recognised  part  of  th* 
machinery  for  transacting  the  business  of  the 
corporation.  As  to  its  purpose  and  use,  Mr.  ' 
Saeltzer  testified: 

"The  secret  fund  was  kept  to  pay  extra  sal- 
aries. To  explain  salary— for  instance,  we  have 
a  person  in  our  employ  who  is  working  for  $75 
per  month,  and  that  being  a  good  man.  And  he 
says:  'I  want  to  leave;  I  can  make  more  money.' 
I  don't  want  to  give  him  more  on  the  books,  for 
the  next  man  would  want  more  salary  if  I  start- 
ed this.  So  I  would  pay  him  the  extra  salary 
ODt  of  the  secret  fund,  and  the  board  would  ap- 
prove it" 

[1]  We  think  this  testimony  of  Mr.  Saelt- 
zer clears  up  the  whole  situation  and  corrob- 
orates the  plaintiff.  It  makes  manifest  that 
the  defendant  did  not  want  the  books  to 
show,  In  all  cases,  the  salary  that  was  being 
imld  to  an  employd^  and  that  they  did  not; 
that  the  "secret  fund"  was  kept  for  the  pur- 
pose of  paying  "the  extra  salary"  (to  quote 
his  testimony),  extra  salary  meaning  salary 
agreed  upon  in  excess  of  that  entered  on  the 
books,  and  that  plaintiff  was  paid  $1,200  out 
of  this  "secret  fund"  after  his  salary  was 
raised  on  the  books  from  $125  per  month  to 
$150.  That  the  plaintiff  did  have  an  arrange- 
ment with  the  defendant  that  he  was  to  get 
$25  per  month  In  addition  to  his  book  salary 
of  $150  per  month  seems  clear.  And  the  evi- 
dence shows  he  did  receive  it  for  four  years. 
His  book  salary  was  raised  from  $125  per 
month  to  $160  per  month  February,  1910. 
After  this,  according  to  the  testimony  of  Mr. 
Saeltzer,  he  secured,  in  addition  to  his  book 
salary,  the  following  sums:  January  1,  1911, 
$300;  May  23,  1912.  $300;  December  22, 
1913,  $300;  December  24,  1914,  $300.  The 
above  testimony  of  the  defendant's  manager 
amply  supports  the  plalntlfTs  contention  that 
there  was  a  "secret  fund,"  that  out  of  it  be 
was  paid  $300  per  year  extra  compensation 
for  several  years,  not  as  a  gratuity,  but  as  of 
right  under  the  terms  of  bis  contract  with 
the  defendant,  and  that  he  Is  entitled  to  it 
as  of  right  for  the  period  embraced  herein. 

Appellant  further  contends  that  the  plain- 
tiff's testimony  is  Inconsistent  with  the  en- 
tries made  in  the  books  of  the  corporation 
by  himself.  It  is  true  that  for  the  period 
here  involved,  the  plaintiff's  salary  was  en- 
tered upon  the  books  of  the  corporation  as 
$150  per  month.  But  in  view  of  the  plain- 
tiff's testimony  that  it  was  a  part  of  bis 
agreement  with  B.  M.  Saeltser  that  the  books 
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should  show  a  salary  only  of  $100  per  month, 
the  discrepancy  between  his  actual  salary 
and  the  book  entries  stands  explained.  The 
entries  on  the  books  were  In  accordance  with 
the  contract 

There  is  other  eTldenoe  In  the  record  beam- 
ing upon  the  finding  under  dlscussioin,  both 
in  fBTor  of  the  plaintiff  and  the  defendant. 
We  have  examined  It  aU  with  care,  but 
enough  has  been  referred  to  to  show  that  the 
finding  of  the  learned  trial  Judge  that  plain- 
tiff was  working  under  a  contract  for  an 
agrreed  compensation  of  $175  per  month  finds 
substantial  support  in  the  evidence. 

[2]  2.  It  appears  that  during  the  later 
months  of  plaintiff's  employment  the  system 
of  paying  employes  was  changed  to  a  time 
card  system,  and  employes  receipted  on  the 
card.  The  plaintiff  signed  these  ree^pts. 
The  receipts  were  worded  as  follows: 

"Received  payment  in  fall  for  period  and 
amount  stated,  and  time  recorded  on  this  card." 

Counsel  for  appellant  claims  that  this 
should  be  held  concluslTe  on  plaintiff  that  he 
had  been  paid  his  full  agreed  compensation. 
A  receipt  is  never  conclusive  evidence.  Is 
always  open  to  explanation.  The  explanation 
contained  in  the  record  is  susadent  to  pre- 
vent this  receipt  from  concluding  plaintiff. 
If  the  defendant  did  not  want  the  books  of 
the  corporation  to  show  the  salary  plaintiff 
was  receiving,  and  the  evidence  is  ample  for 
the  drawing  of  such  a  conclusion,  then  it  did 
not  want,  for  same  reason,  the  receipts  to 
show  it  It  would  have  been  an  idle  act  to 
have  the  books '  show  that  he  was  getting 
only  $150  per  month,  and  follow  this  with  a 
receipt  showing  he  was  receiving  $176  per 
month. 

[3]  3.  The  stubs  of  checks  and  resolutions 
of  the  board  of  directors,  made  months  and 
years  after  the  contract  was  made  with 
plaintiff,  were  self-serving  declarations,  and 
properly  excluded. 

[41  4.  It  is  claimed  the  court  erred  In  fail- 
ing to  find  upon  a  material  issue  raised  by 
the  answer.  In  the  brief  of  counsel  the  al- 
legation of  the  answer  upon  which  it  la 
claimed  no  finding  was  made  Is  quoted  as 
follows: 

"That  during  said  time  defendant  paid  to 
plaintiff,  and  plaintiff  received  and  accepted  in 
payment  of  said  salary,  the  ram  of  $160  for  each 
and  every  month  of  said  time,  amounting  for 
said  period  to  the  total  sum  of  $2,250." 

To  properly  appreciate  the  signiflcanoe  of 
the  above  language,  it  must  be  considered  In 
connection  with  its  context  It  la  found  in 
paragraph  4  of  the  answer.  The  first  part  of 
the  paragraph  denies  that  lAalntlff  has  not 
bean  paid  all  of  his  salary  and,  proceeding, 
■ays: 

"Defendant  alleges  that  for  said  services  so 
rendered  by  plaintiff  to  defendant  during  said 
time  mentioned  in  the  complaint,  plaintiff  agreed 
to  accept  and  defendajt  promised  to  pay  to 
^aintifc  a  salary  at  the  rate  of  $150  per  month 
for  each  and  every  month  during  said  time,  and 


amounting  to  the  total  sum  of  $2,280"  (and  al- 
lege* that  during  said  time  defendant  paid  to 
plaintiff  and  plaintiS  received  and  accepted  from 
defendant  in  payment  of  his  salary,  the  sum  of 
$150  for  each  and  every  month  of  said  time, 
amounting  in  said  period  to  the  total  sum  of  $2,- 
250,  and  alleges  that  said  salary  has  been  fuUy 
paid  and  satisfied). 

The  court  has  found  that  the  agreed  sal- 
ary was  $175  per  month,  and  that  of  it  only 
$150  per  month  has  been  paid,  and  that  the 
balance  Is  unpaid  and  due.  The  part  of  the 
answer  above  quoted  and  placed  in  paren- 
theses, when  considered  with  its  context.  Is 
no  more  than  a  statement  that  the  agreed 
salary  was  $150  per  month,  and  that  the  full 
amount  computed  at  that  rate  has  been  paid 
and  accepted  by  defendant  The  statement 
in  the  answer  that  his  salary  was  to  be  $150 
per  month  la  the  pleader's  statement  of  what 
the  contract  of  employment  was  as  originally 
made,  and'  is  not  and  was  not  intended  as, 
a  statement  that  after  the  services  were  per- 
formed, there  was  an  accord  and  satisfaction 
in  and  by  which  plaintiff  and  defendant  set- 
tled a  disputed  claim  on  the  agreed  basis  of 
$160  per  month  for  the  period. 

Viewed  in  this  light  the  findings  of  the 
court  fully  cover  the  issub  made. 

The  Judgment  Is  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HABT,  J. 


ASPINWALL  V.  ASPINWAIJ..    (No.  2235.) 
(Supreme  Court  of  Nevada.    Oct  9,  1916.) 

DivoBCK  «=»91—Jtjbibdiction— Complaint. 

Under  St  1015,  c.  28,  S  1,  providing  that  di- 
vorce may  be  obtained  by  complaint  to  the  court 
of  the  county  in  which  the  cause  therefor  ac- 
crued, or  in  which  defendant  shall  reside  or  be 
found,  or  in  which  plaintiff  resides,  if  the  par- 
ties last  cohabited  there,  or  in  which  plaintiff 
shall  have  resided  for  six  months,  the  complaint 
of  a  husband,  not  alleging  his  residence  in  the 
county,  but  merely  that  he  is  now  therein,  does 
not  bring  his  status  within  the  jurisdiction  of  the 
court,  the  matrimonial  domicile  of  the  parties 
being  in  another  state,  and  the  marital  offenses 
complained  of  being  such  as  might  have  been  de- 
termined by  the  courts  of  the  matrimonial  domi- 
cile, though  the  complaint  alleges  that  defendant 
can  be  found  in  and  is  a  resident  of  the  county, 
the  right  of  the  wife  to  acquire  another  domicile 
separate  from  him,  where  their  unity  is  dis- 
solved, not  availing  him. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Oent 
Dig.  §S  287-289;   Dec.  Dig.  «=p91.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty :  Thomas  F.  Moran,  Judge. 

Action  by  Lloyd  AsplnwaU  against  Bllza- 
beth  Roosa  AsplnwaU.  From  an  order  dis- 
missing the  action,  plalntUT  appeals.  Af- 
firmed. 

George  Springmeyer,  of  Reno,  for  appel- 
lant Hoyt  Gibbons  &  French,  of  Reno,  for 
respondent  Brown  &  Belford,  of  Reno,  ami- 
cus curiffi. 
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McGAHBAN,  J.  Thla  was  an  acUon  In  di- 
vorce.   Tbe  complaint  In  the  action  set  forth: 

"That  the  defendant,  EHlzabeth  Roosa  Aspin- 
vrM,  ia  now  livinK  in  and  con  be  found  in  and 
ii  a  bona  fide  resident  of  Washoe  county,  state 
of  Nevada,  and  that  plaintiff  is  now  in  said 
county;  that  substantial  parts  of  this  canse  of 
action  accrued  la  said  Washoe  county,  state  of 
Nevada." 

Two  causes  of  action  aie  set  np  In  tbe  com- 
plaint In  furtherance  of  plalntUTs  prayer 
for  a  decree  of  divorce.  The  first  cause  of 
action  la  that  of  extreme  cruelty  resulting  In 
mental  anguish  to  the  plaintiff,  and  so  forth. 
Tbe  second  cause  of  action  Is  that  of  adultery, 
and  the  complaint  In  that  respect  alleges, 
on  Information  and  belief,  acts  of  adaltery 
committed  by  defendant  In  the  town  of  Chat- 
bam,  Morris  county,  state  of  New  Jersey, 
and  in  tbe  dty  of  New  Tork,  state  of  New 
Xork,  and  at  700  Wheeler  avenue.  In  tbe  city 
of  Reno,  state  of  Nevada,  and  elsewhere  In 
tbe  county  of  Washoe,  state  of  Nevada. 

A  demurrer  to  tbe  complaint  was  inter- 
posed by  defendant,  respondent  herein.  In 
which,  among  other  things,  the  demurrant 
asserted  the  want  of  jurisdiction  of  tbe  dis- 
trict court 

The  matter  being  submitted  on  demurrer, 
the  same  was  sustained  by  tbe  court  for  want 
of  Jurisdiction.  The  plaintiff,  appellant  here- 
in, declining  to  amend  his  complaint,  an  o^ 
der  was  entered  dismissing  the  action.  From 
this  order  appeal  is  prosecuted  to  this  conrt 

It  will  be  observed  that  tbe  complaint  In 
this  action  makes  no  pretense  at  asserting 
either  that  the  residence  of  the  plaintiff  was 
within  this  state,  ^or.  that  he  was  domiciled 
within  the  jurisdiction  of  the  court  The 
plaintiff  in  the  court  below,  appellant  herein, 
sought  to  assert  tbe  Jurisdictional  prerequi- 
site by  alleging  that  the  defendant,  Elizabeth 
Roosa  Aspinwall,  "is  now  living  in  and  can  be 
found  in  and  is  a  bona  fide  resident  of 
Washoe  county,  state  of  Nevada." 

Our  statute  applicable  to  tbe  subject  reads 
as  follows: 

"Divorce  from  the  bonds  of  matrimony  may  l>e 
obtained,  by  complaint  under  oath,  to  the  district 
court  of  the  county  in  which  the  cause  therefor 
■hall  have  accrued,  or  in  which  the  defendant 
shall  reside  or  be  found,  or  in  which  the  plaintiff 
shall  reside,  if  the  latter  be  either  the  county  in 
which  the  parties  last  cohabited,  or  in  which  the 
plaintiff  shall  have  resided  six  months  before  suit 
be  brought,  for  the  following  causea  *  •  • »' 
Stat  1916,  p.  26. 

Tbe  appellant  in  this  case  relies  upon  tbe 
decision  of  this  court  in  the  case  of  Tlede- 
mann  ▼.  Tledemann,  86  Nev.  404,  137  Pac. 
824.  In  that  case  the  wife,  Oertmde  Eleanor 
Tledemann,  alleged  In  her  complaint: 

"I.  That  plaintiff  is  a  resident  of  Carson  Oitj, 
Ormsby  county,  state  of  Nevada. 

"tl..  That  plaintiff  is  informed  and  believes, 
and  upon  such  information  and  belief  alleges  the 
fact  to  be,  that  said  defendant  is  now  within, 
and  can  be  found  in  said  county  of  Ormsby,  and 
within  the  jurisdiction  of  this  conrt" 

Onie  distinction  between  the  allegations  of 
residence  contained  in  the  complaint  In  the 
Tledemann  Case  and  those  found  In  tbe  com- 


plaint In  the  ease  at  bar  most  not  be  lost 
sigbt  of  in  arriving  at  a  correct  application 
of  the  law  of  tbe  case.  In  tbe  matter  at 
bar  the  buslMtnd,  Lloyd  Aspinwall,  files  bia 
complaint  making  no  allegation  or  even  at- 
tempted allegation  of  residence  within  tills 
state  or  witiiin  tbe  jurisdiction  of  the  district 
court  In  this  respect  the  only  averment  in 
tbe  complaint  is  "that  plaintiff  is  now  In  said 
county."  In  the  Tledemann  Case  the  wife, 
as  plaintiff,  asserted  her  residence  within  the 
jurisdiction  of  the  district  court  and  alleged 
grounds  which  would  warrant  tbe  assumption 
of  separate  domicile. 

We  approach  the  consideiation  of  tbe  mat- 
ters presented  in  this  record  in  the  light  of 
legal  doctrines  quite  well  established.  At 
common  law  it  was  a  well-founded  rule  that 
a  woman  on  her  marriage  loses  her  own  dom- 
icile and  acquires  that  of  her  husband.  Bar- 
ber T.  Barber,  21  How.  582,  16  L.  Ed.  226; 
Harrison  v.  Harrison,  20  Ala.  629,  66  Am. 
Dec.  227;  Jenness  v.  Jenness,  24  Ind.  865, 
87  Am.  Dec.  335;  Hairston  v.  Hairston,  27 
Miss.  704,  61  Am.  Dec.  630,  Ann.  Ces.  1912D, 
400,  note. 

While  tbia  general  role  established  at  com- 
mon  law  may  prevail  to-day,  modem  law  and 
modem  decisions  have  established  at  least 
one  weU-fonnded  and  weU-austained  excep- 
tion. 

The  Supreme  Court  of  tbe  United  States, 
in  the  case  of  Cheever  v.  WUson,  9  Wall.  108, 
19  Lu  Ed.  604,  in  answer  to  the  proposition 
that  tbe  domicile  of  tbe  husband  is  tbe 
wife's,  and  that  she  caimotbave  a  different 
one  from  bis,  said: 

"The  converse  of  the  latter  proposition  is  so 
well  settled  that  it  would  be  idle  to  discuss  it 
Ttie  rule  is  that  she  may  acquire  a  separate  dom- 
icile whenever  it  is  necessary  or  proper  that  she 
should  do  sa  Tbe  right  springs  from  the  neces- 
sity for  its  exercise,  and  endures  as  long  as  the 
necessity  continues.  2  Bishop  on  Marriage  and 
Divorce,  475.  The  proceeding  for  a  divorce  may 
be  instituted  where  the  wife  has  her  domicile. 
The  place  of  the  marriage,  of  the  offoue,  and 
the  domicile  of  the  husband  are  of  no  conse- 
quence.   DitsoT  V.  Ditson,  4  R.  I.  87." 

Eminent  authority  supports  tbe  proiwsl- 
tlon  tliat  under  modem  law  tbe  wife  may 
acquire  a  domicile  separate  and  distinct  from 
that  of  ber  husband  where  the  unity  of  the 
husband  and  wife  Is  breached,  as,  for  in- 
stance, where  the  husband  has  given  cause 
for  divorce  (Atherton  v.  Atherton,  155  N.  T. 
129,  49  N.  E.  933,  40  L.  R.  A.  291,  63  Am.  St 
Rep.  660;  Frary  v.  Frary,  10  N.  H.  61,  32 
Am.  Dec.  396;  Buchholz  v.  Buchbolz,  68  Wash. 
213,  116  Pac.  88,  Ann.  Cas.  1912D,  395,  note; 
Duxstad  V.  Duxstad,  17  Wya  411,  100  Pa& 
112,  129  Am.  St  Rep.  1138;  9  R.  C.  L.  645), 
or  where  by  mutual  agreement  there  la  a 
separation  (9  R.  C.  L.  645),  or  where  by  tha 
Institution  of  divorce  proceedings  tbe  dissolu- 
tion of  tbe  unity  is  made  manifest  (Jenness 
V.  Jenness,  supra;  McGrew  v.  Mutual  Life 
Insurance  Co.,  132  CaL  85,  64  Paa  103,  84 
Am.  St  Rep.  20). 

It  may,  we  think,  be  safely  asserted  as  an 
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eBtabllabed  prapodtian  of  law  ttutt,  U  th6 
plaintiff  Is  a  bona  fide  resident  of  the  state 
of  the  forum,  the  courts  of  that  state  may 
acquire  Jurisdiction  to  decree  a  divorce  In 
his  or  her  favor  Irrespective  of  the  domicile 
or  residence  of  the  defendant.    9  R.  O.  L.  400. 

In  the  case  of  Tledemann  v.  Tledemann,  su- 
pra, this  court  held  that  an  action  for  di- 
Toce  may  be  instituted  by  a  resident  of  the 
state  in  a  court  of  the  county,  regardless  of 
the  residence  of  the  defendant  if  it  Is  alleged 
that  the  defendant  can  be  found  within  the 
county  where  the  suit  is  Instituted  and  Is 
actually  served  with  process  therein. 

The  residence  of  the  wife,  the  defendant 
in  the  case  at  bar,  even  though  the  same 
ndght  be  within  this  state  and  within  the 
alleged  county,  would,  as  we  view  it,  avail 
nothing  in  the  way  of  conferring  jurisdiction 
where  the  plalntlfC,  the  husband,  was  a  resi- 
dent of  and  domiciled  in  another  state  and 
made  no  pretense  of  asserting  residence  with- 
in this  Jurisdiction.  The  fixed  domicile  of 
the  parties  was  the  domicile  of  the  husband, 
the  plaintiff  In  this  action.  True,  the  wife 
might  under  conditions  heretofore  referred 
to,  establish  a  seiwrate  domicile,  and,  when 
the  same  was  established  under  the  laws  of 
the  state,  she  might  sue  for  divorce,  and 
thereby  confer  Jurisdiction  upon  the  courts 
of  the  state  in  which  her  new  domicile  was 
fixed;  but  such  la  not  the  case  presented  in 
the  record  before  us.  The  matrimonial  dom- 
icile of  the  parties  In  the  case  at  bar  was  in 
another  Jurisdiction,  and,  in  so  far  as  the 
plaintiff  in  this  action  was  concerned,  he, 
claiming  no  residence  or  domicile  within  this 
state,  could  not,  as  we  view  it,  bring  Ills 
status  within  the  Jurisdiction  of  our  district 
court.  Domicile  in  legal  contemplation  de- 
Itends,  not  alone  upon  residence,  but  uix>n  all 
the  drcomstances  surrounding  the  act  of 
residence.    9  R.  O.  Li,  640. 

The  establishment  of  residence,  like  that 
of  domicile,  must  depend  largely  upon  the 
Intention  of  the  party,  and  no  intention  can 
be  even  assumed  where  in  a  matter  of  this 
kind  the  party  seeking  to  confer  Jurisdiction 
on  the  courts  for  the  purpose  of  having  the 
latter  determine  his  marital  status  declines 
to  even  assert  his  residence. 

The  rule  recognizing  the  right  of  the  wife 
to  acquire  another  and  separate  domicile 
from  her  husband  where  their  unity  Is  dis- 
solved will  not  avail  in  behalf  of  the  husband 
to  the  extent  that  he  may  go  Into  a  Juris- 
diction foreign  to  the  matrimonial  domicUe, 
and,  without  asserting  his  residence  or  dom- 
icile therein,  invest  the  courts  with  Jurisdic- 
tion to  determine  bis  marriage  status.  Had- 
dock r.  Baddock,  201  D.  S.  662,  20  Sup.  Ct 
626,  60  L.  Ed.  867,  6  Ann.  Caa.  1. 

The  right  of  the  wife  to  establish  a  sepa- 
rate residence  and  domicile  from  that  of  the 
husband  arises  out  of  the  necessity  of  the 
case,  and,  as  we  view  the  law,  her  right  to 
assert  a  separate  residence  grows  oat  of  the 


grounds  or  causes  by  leason  of  whicb  tbe 
matrimonial  unity  no  longer  exists  in  fact. 
It  is  the  averment  of  a  residence  separate 
and  apart  from  that  of  the  husband,  together 
with  the  causes  for  such  separate  residence, 
that  gives  the  wife  the  right  to  sue  for  di- 
vorce in  the  courts  of  a  Jurisdiction  other 
than  that  of  the  matrimonial  domicile. 

This  case  is  to  be  distinguished  from  the 
case  of  Tledemann  v.  Tledemann,  supra,  inas- 
much as  in  that  case  the  wife  asserted  In  her 
verified  complaint  grounds  which,  if  proven, 
were  sufficient  to  establish  a  cause  for  her 
maintenance  of  a  separate  residence  and 
domicile,  and  coupled  with  these  averments 
was  tile  allegation  of  her  residence  within 
this  Jurisdiction;  while  in  this  case  no  aver^ 
ment  of  residence  on  the  part  of  the  husband, 
the  plalntlfl,  appears,  and  the  marital  of- 
fenses of  which  he  complains  were  such  as 
might  properly  have  been  determined  by  the 
courts  of  the  matrimonial  domicile. 

We  are  dted  to  many  anthortties,  some  of 
which  bear  directly  and  others  indirectly 
upon  the  question  at  bar.  But  in  reviewing 
these  authorities  we  must  not  lose  sight  of 
the  fact  that  we  are  dealing  with  a  matter  of 
public  concern,  one  in  which  the  basic  or 
underlying  thing  applicable  to  the  conference 
of  Jurisdiction  is  tliat  of  the  status  of  the 
parties  to  a  marriage  contract;  and,  while 
there  is  a  UuA  of  uniformity  in  the  decisions, 
there  Is  nevertheless  a  strong  tendency  ap- 
pearing In  those  decisions  which  we  deem 
best  considered  to  hold  that  the  question  of 
domicile  is  vital  in  determining  Jurisdiction. 
In  the  case  of  Loker  ▼.  Gerald,  167  Mass.  42, 
31  N.  E.  709,  16  K  R.  A.  497,  84  Am.  St.  Bep. 
262,  the  very  question  which  we  deem  the 
tajming  i>oint  in  the  matter  at  bar  was  touch- 
ed upon.  In  that  case  the  parties  were  mar> 
rled  in  Massachusetts  and  lived  together 
until  the  wife  deserted  the  husband,  who 
afterwards  moved  to  Colorado,  and  there 
prosecuted  a  divorce  against  the  wife  on 
grounda  of  desertion  and  adultery.  There 
the  court  aald: 

"It  la  sufficient  tor  tike  present  case  to  say  that 
by  our  decigion,  it  not  appearing  that  the  wife 
separated  from  her  hasband  for  Jostifiable  cause, 
her  domicile  followed  his,  and  that  therefore,  for 
the  purpose  of  divorce,  the  court  in  Colorado  bad 
jurisdictioD  of  both  the  parties,  within  the  mean- 
ing of  the  statute." 

In  the  case  of  KeU  T.  Keil,  80  Neb.  496, 
114  N.  W.  670,  the  Supreme  Court,  of  Ne- 
braska had  under  consideration  a  question 
quite  similar  to  that  at  bar,  in  which  Kell,  a 
minister,  having  received  a  call  from  a  church 
In  Iowa,  moved  with  his  wife  and  family  to 
the  latter  state.  After  living  In  Iowa  for 
some  months,  the  wife  with  her  children  re- 
turned to  the  state  of  Nebraska,  their  former 
residence,  and  within  three  days  after  ar- 
riving in  the  latter  state  she  brought  her  a<y 
tion  for  divorce,  alleging  that  the  defendant 
was  a  nonresident  It  was  held  that,  the 
plaintiff  and  defendant  having  established 
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a  borne  In  Iowa  with  llitentlon  to  make  it 
their  future  residence,  the  plaintiff,  the  wife, 
could  not  regain  her  residence  in  Nebraska 
to  entitle  her  to  maintain  an  action  for  di- 
Torce  until  she  bad  been  there  for  a  period  of 
six  montbs. 

Hany  authorities  may  be  'found  where, 
following  the  rule  laid  down  by  this  court 
in  the  case  of  Tledemann  t.  Tledemann,  su- 
pra, the  wife,  declaring  her  residence  to  be  in 
a  jurisdiction  foreign  to  that  of  her  husband, 
has  successfully  maintained  an  action  for  di- 
vorce  even  through  constructive  service.  In- 
deed, many  other  cases  bave  been  dted  to  us 
where  the  husband,  moving  to  another  Juris- 
diction than  that  of  the  matrimonial  domicile, 
has  taken  up  bis  residence  in  the  foreign 
domicile,  and  there  successfully  prosecuted 
his  suit  for  dissolution  of  the  marital  rela- 
tions. But  the  case  at  bar  falls  within  a 
dlffer«tt  class  from  either  of  these,  inas- 
much as  the  husband,  the  plaintiff  here,  falls 
to  assert  domicile  or  residence  within  this 
state,  and  the  status  of  the  parties  is  not  by 
any  allegation  declared  to  be  within  the  Ju- 
risdiction of  our  district  court 

As  we  have  already  stated,  the  question  of 
residence  is  one  that  may  depend  upon  both 
the  acts  and  the  intention  of  the  party  seek- 
ing to  estaldish  the  same.  It  is  a  question 
which  Involves  both  the  law  and  the  facts, 
and  may  be  determined  by  the  acts  and  con- 
duct of  the  i»arty  and  by  other  matters  sus- 
ceptible of  proof.  Hnlett  v.  Hulett,  37  Vt 
686;  Reeder  v.  Holcomb,  105  Masa  M;  Gam- 
brill  V.  Scbooley,  96  Md.  260,  52  Atl.  600,  63 
L.  K.  A.  427 ;  •  Kennedy  v.  RyaU,  67  N.  I. 
379;  Hope  v.  Flentge,  140  Mo.  390,  41  S.  W. 
1002,  47  L.  R.  A.  806 ;   0  B.  C.  JU  656. 

Wbere  under  a  statute  such  aa  ours  lesi- 
denoe  is  essential  to  the  conference  of  Juris- 
diction, the  allegation  of  residence  must  be 
made  by  the  party  who  seeks  in  the  first 
instance  to  bave  the  court  determine  bis 
marital  status.  The  intention  of  the  party 
may  be  established  by  proof  as  any  other 
element  going  to  the  merits  of  the  action  and 
as  any  other  fact  In  the  case  may  be  deter- 
mined by  tbe  trial  court. 

The  order  of  the  trial  court  is  affirmed. 

It  is  so  ordered. 

NORCROSS,  O.  7.,  and  OOLEHAN,  X, 
concur. 


POTI/ATOH  LUMBER  CO.  v.  BOARD  OF 
COUNTY  COM'RS  OF  LATAH  COUNTY. 
(Supreme  Court  of  Idaho.    Sept  26,  1916.) 

1.  HiaHWATB  «=»127(1)  --  Taxks  —  Duty  or 

COUNTT  OmCEBS. 

Under  the  provlBiona  of  section  882,  Rev. 
Codes,  it  is  the  mandatory  duty  of  tbe  board  of 
county  oommissionerg  to  levy  a  properly  road 
tax  to  be  paid  into  the  county  road  fund,  and 
tinder  the  proTigiona  of  section  99,  Sess.  Laws 
1913,  p.  2(n,  boards  of  county  commissioners  in 
this  state  must  levy  annnally  upon  all  the  tax- 


able property  1b  their  rwpeetiva  counties  a  tax 
for  general  county  purposea,  and  upon  the  same 
property  and  for  the  same  year  the  board  must 
also  levy  for  general  road  purposes,  to  be  col- 
lected and  paid  into  the  county  treasury  and  ap- 
portioned to  the  county  road  fund,  which  le^ 
shall  not  exceed  25  cents  on  eadi  $100  of  sudt 
assessed  valuation. 

[Ed.   Note.— For  other  cases,   see  Highwayii 
Cent  Dig.  {  384;    Dec.  Dig.  «=»127(1).] 

2.  Highways    9=>1S0 — Maintenanck— Taxks 

— DlSTBIBUTION. 

Subdivision  6  of  section  882,  Rev.  Cod«^ 
provides  that  at  least  25  per  cent  of  the  fund 
collected  in  any  road  district  must  be  expended 
within  tbe  district  in  which  such  fund  was  col- 
lected. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  387;    Dec;  Dig.  «=9l3a] 

3.  HlOHWATB    «=3lS0— Maistbnaitob— Taxa> 

TION. 

Under  the  provisions  of  section  900,  Sess. 
Laws  1013,  p.  624,  the  tax  for  general  road  pur- 
poses must  be  levied  by  the  board  of  conn^ 
commissioners  at  their  session  when  the  tax  is 
by  them  levied  for  county  purposes,  and  must  b* 
collected  by  the  same  officers  and  in  the  same 
manner  as  other  state  and  county  taxes  are  col- 
lected, and  paid  into  the  county  treasury  and 
apportioned  to  the  county  road  fund,  except  that 
25  per  cent  of  ttiat  portion  of  such  tax  which 
shall  have  been  levied  upon  property  within  the 
limits  of  any  incorporated  city,  town,  or  villan 
must  be  apportioned  to  snch  (uty,  town,  or  vU- 
laee  for  the  road  fund  of  such  city,  town,  or 
village,  and  if  there  be  within  the  county  any 
taxing  district  organized  under  any  law  of  this 
state  providing  for  the  apportionment  of  any 
portion  of  such  tax  to  such  taxing  district  that 
portion  of  such  tax  which  may  have  been  levied 
upon  property  within  tbe  limits  of  such  taxing 
district  shall  be  paid  and  applied  aa  provided  in 
such  law. 

[Ed.  Note.— For  other  cases,  see  Highways^ 
Cent  Dig.  $  887;    Dec.  Dig.  i8=»130.] 

4.  HlOHWATS    «s>138— Maiktenanok— Taza* 

TION, 

Where  the  resident  taxpayers  of  any  road 
district  within  a  county  desire  a  speciEd  road 
levy,  in  addition  to  the  general  levy  made  by 
the  board  of  county  commissioners  for  road  pur- 
poses on  the  assessed  valuation  of  aU  of  the 
taxable  property  in  the  county,  in  order  to  pro- 
vide for  a  greater  degree  of  improvement  than 
would  be  made  possible  by  the  general  levy,  said 
resident  taxpayers  may  petition  the  board  of 
county  commissioners  for  such  special  levy. 
Under  the  provisions  of  section  901,  Sess.  Laws 
1013,  p.  622,  tbe  granting  of  said  petition  and 
the  making  of  said  special  levy  are  discretion- 
ary with  the  board  of  countj  oommiasioners. 

[Ed.  Note.— For  other  cases,  see  Highways^ 
Cent  Dig.  {  302;  Dec  Dig.  <©=»138.] 

5.  HlQHWATB    4=3127(1)    —    MAIHIXNAnCK    — 

Taxes— DlSTBIBUTION. 
Boards  of  county  commissioners  in  making 
a  general  levy  for  road  purposes  are  not  author- 
ised, neither  is  it  their  duty,  to  take  into  con- 
sideration petitions  filed  with  them  for  special 
levies  by  a  majority  of  the  resident  taxpayers  of 
any  road  district  in  their  respective  counties,  pe- 
titioning such  board  under  the  provisions  of  sec- 
tion 001,  Sess.  Laws  1913,  p.  622.  The  proceeds 
of  any  such  special  levy  for  road  purposes,  when 
granted,  are  to  be  expended  only  within  die  dis- 
trict or  for  tbe  benefit  of  the  district  from  whidi 
they  were  collected,  and  should  not  be  considered 
by  boards  of  count^  commissioners  in  making  a 
just  and  equitable  distribution  to  tbe  various  road 
districts  of  the  moneys  paid  into  the  county 
treasury  under  the  general  levy  made  upon  the 
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assessed  valuation  of  all  of  the  taxable  property 
in  their  respectlTe  counties  for  road  purposes. 

[Ed.  Note.— ror  other  cases,  see  HighwaTB, 
Cent  Di«r.  I  384;   Dec.  Dig.  <»=»127(1).] 

Appeal  from  District  Conrt,  Latah  Coonty; 
Edgar  C.  Steele,  Judge. 

Application  by  the  Potlatcb  Lumber  Com- 
pany for  a  writ  of  mandate  to  the  Board  of 
County  Commissioners  of  latah  County. 
From  a  Judgment  denying  a  peremptory  writ, 
the  applicant  appeals.    Beversed. 

A.  L.  Morgan  and  B.  C.  Boom,  both  of 
Moscow,  for  appellant.  Frank  L  Moore  and 
O.  J.  Orland,  both  of  Moscow,  for  respondent. 

BUDQB,  J.  This  proceeding  was  brought 
for  the  punK>se  of  procuring  a  writ  of  man- 
date to  compel  the  board  of  county  commis- 
sioners of  Latah  county  to  levy  a  general 
property  tax  on  the  assessed  valuation  of  all 
of  the  taxable  property  in  Latah  county  for 
the  maintenance  and  Improvement  of  the  es- 
tablished public  roads  and  highways  within 
the  county. 

From  .the  record  in  this  case,  among  other 
things  the  following  facts  appear:  For  many 
years  past  the  board  of  county  commission- 
ers of  Latah  county  has  failed  and  refused 
to  levy  a  general  property  tax  for  road  pur- 
poses on  the  assessed  valuation  of  all  of  the 
taxable  property  in  said  county,  except  for 
such  an  amount  as  they  found  necessary  for 
the  establishment  and  laying  out  of  new 
roads,  the  purchase  of  road  machinery,  and 
the  payment  of  the  salary  of  road  overseers. 
It  also  appears  that  the  commissioners  have 
taken  the  position  that  the  cost  of  the  main- 
tenance and  Improvement  of  the  public  roads 
and  highways  within  the  cotmty  must  be  met 
by  si)eclal  assessment  upon  petition  filed 
with  the  board  by  a  majority  of  the  resident 
taxpayers  v^thln  each  road  district,  provided 
the  resident  taxpayers  in  such  road  district 
shall  deem  It  necessary  in  order  to  properly 
maintain  and  improve  the  public  roads  and 
highways  within  such  districts;  and  unless 
the  resident  taxpayers  so  petition  for  the 
levy  of  a  special  property  tax  upon  the  taxa- 
ble property  within  their  district  for  the  above 
purpose,  it  was  not  incumbent  upon,  nor  the 
du^  of,  the  board  of  county  commissioners 
to  provide  funds  for  the  maintenance  or  im- 
provement of  the  pubUc  roads  or  highways 
within  any  of  the  road  districts  of  said  coun- 
ty, by  the  levying  of  a  general  property  tax 
for  that  puiriTOse.  In  other  words,  the  com- 
missioners took  the  position  that  if  they,  by 
a  general  levy  for  road  purposes,  provided 
sufficient  funds  to  pay  for  the  necessary  ma- 
chinery, the  salary  of  road  overseers,  and  the 
establishment  and  laying  out  of  new  roads, 
they  thereby  fully  compiled  with  the  law 
fixing  their  duties  in  so  far  as  the  public 
roads  and  highways  within  the  county  were 
concerned. 

Upon  the  complaint  and  afBdarit  of  the 
appellant  herein,  setting  forth  in  substance 
160  P.— 17 


the  above  matters,  an  alternative  vnit  of 
mandate  was  issued  by  the  district  Judge  of 
the  Second  Judicial  district  of  Idahb,  direct- 
ed against  the  respondents,  the  board  of 
county  commissioners  of  Latah  county,  com- 
manding them  to  levy  on  or  before  the  third 
Monday  in  September,  1916,  a  sufficient  tax 
upon  all  the  taxable  property  in  Latah  coun- 
ty, to  provide  for  all  of  the  general  road  pur- 
poses In  said  county,  Including  the  necessary 
working,  improvement,  and  maintenance  of 
all  of  the  roads  and  highways  In  said  coun- 
ty, or  to  show  cause  on  the  3d  day  of  July, 
1916,  why  they  refuse  so  to  do.  To  this  writ 
the  respondent  board  filed  a  demurrer.  Upon 
hearing  had,  the  trial  court  sustained  the 
demurrer  of  respondents,  quashed  the  alter- 
native writ,  and  denied  the  peremptory  writ 
prayed  for.  This  appeal  is  prosecuted  from 
said  Judgment  The  appellants  assign  and 
rely  upon  three  assignments  of  error:  First, 
the  court  erred  in  sustaining  respondent's 
demurrer ;  second,  the  court  erred  in  render- 
ing Judgment  quashing  the  alternative  writ 
of  mandate;  and  third,  the  court  erred  in 
denying  and  refusing  to  issue  the  peremptory 
writ  of  mandate  as  prayed  for.  All  of  the 
above  assignments  of  error  will  be  discussed 
together. 

From  the  foregoing  brief  statement  of  facts 
it  will  appear  that  the  main  questions  pre- 
sented under  the  foregoing  assignments  of 
error  for  our  consideration  and  determina- 
tion are,  must  the  board  of  county  commis- 
sioners annually  levy  a  general  property  tax 
on  all  taxable  property  of  the  county  for  the 
express  punmse  of  meeting  the  expense  nec- 
essarily incurred  in  the  proper  maintenance 
and  improvement  of  all  of  thfe  established 
public  roads  within  the  county?  or  is  it 
compulsory  ui>on  each  road  district  In  the 
county  to  petition  eadi  year  for  the  levy  of 
such  a  special  property  road  tax  on  the  tax- 
able property  of  the  district  as  a  majority  of 
the  resident  taxpayers  shall  deem  necessary 
for  that  ptupose? 

It  is  admitted  in  this  case  that  Latah 
county  has  not  availed  Itself  of  its  option  to 
come  withfn  the  provision  of  Session  Laws 
of  1909,  p.  274,  known  as  the  county  road 
system.  That  being  true  the  provisions  of 
the  law  as  found  in  title  7  of  the  Revised 
Codes  and  the  amendments  thereto  must  be 
resorted  to  for  the  purpose  of  determining 
the  validity  of  the  action  of  the  board  of 
county  commissioners  in  refusing  to  levy  a 
general  property  tax  on  the  assessed  valua- 
tion of  all  of  the  taxable  property  in  Hiatah 
county  at  a  rate  sufficient  to  cover  the  ex- 
pense necessarily  incurred  In  the  mainte- 
nance and  improvement  of  the  established 
public  roads  and  highways  within  the  county. 

Section  87ia,  Bees.  Laws  1911,  p.  167,  pro- 
vides: 

"The  improvement  of  highways  is  hereby  de- 
clared to  be  the  established  and  permanent  pol- 
icy of  the  state  of  Idaho;  and  the  duty  is  here- 
by imposed  upon  the  boards  of  county  commist 
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■ioDens  in  thdr  reapectiTe  counties  of  Improving 
and  malntainingr  the  public  highways  within 
their  jurisdiction  and  of  securing  as  rapidly  as 
the  public  revenues  will  permit  and  of  maintain- 
ing permanent  good  roads  of  hard  surface  and 
properly  graded  and  available  for  convenient 
travel  thereon  throughout  the  year." 

[1,2]  In  adopting  and  carrying  out  the 
poUcy  expressed  in  the  foregoing  provisions 
of  tbe  statute,  the  Legislature  has  enacted 
from  time  to  time  tbe  following  provisions: 

Section  882,  Rev.  Codes,  Inter  alia  pro- 
vides: 

"The  board  of  county  commissioners,  by  prop- 
er ordinances,  must:  •  *  *  Levy  a  property 
road  tax  to  be  paid  into  the  county  road 
fund.    »    •    *" 

Sess.  Laws  1913,  p.  203,  i  98,  among  other 
things  provides: 

"^e  board  of  county  commissioners  of  each 
county  in  this  state  must  levy  annually,  upon  all 
the  taxable  property  of  said  county,  a  tax  for 
general  county  purposes,  to  be  collected  and  paid 
into  the  county  treasury  and  apportioned  to  the 
county  current  expense  fund  •  •  *  and  upon 
'  the  same  property  and  for  the  same  year  tbe 
said  board  must  also  levy  a  tax  for  general  road 
purposes  to  be  collected  and  paid  into  the  coun- 
ty treasury  and  apportioned  to  the  county 
road  fund,  except  as  otherwise  provided  by  law, 
which  levy  shall  not  exceed  twenty-five  cents 
on  each  one  hundred  dollars  of  such  assessed 
valuation." 

The  words  "except  as  otherwise  provided 
by  law"  refer  to  subdivision  6  of  section  882, 
Rev.  Codes,  and  to  Sess.  Laws  1913,  p.  524, 
8  900,  which  provide  that  at  least  26  per 
cent,  should  be  set  aside  and  appropriated  to 
the  road  district  fund  where  collected.  Gen- 
esee V.  Latah  County,  4  Idabo,  149,  36  Pac. 
701. 

It  Is  farther  provided  by  section  896,  Sess. 
Laws  1911.  p.  162,  that: 

"The  board  of  commissioners  must  each  year, 
at  the  meeting  at  which  they  are  required  to  levy 
the  property  tax  for  county  purposes,  estimate 
the  probable  amount  of  property  tax  for  road 
purposes  and  the  probable  amount  of  property 
tax  for  bridge  purposes  which  may  be  necessary 
for  the  ensuing  year  over  and  above  any  road 
poll  tax  which  may  have  been  levied,  and  must 
regulate  and  fix  the  amount  of  property  road  tax 
and  the  amount  of  property  bridge  tax,  and  levy 
the  same  thereby." 

[3]  Section  900,  Rev.  Codes,  as  amended 
by  Sess.  Laws  1913,  p.  524,  provides: 

"The  tax  for  general  road  purposes  must  be 
levied  by  the  board  of  county  commissioners  at 
their  session  when  tbe  tax  is  by  them  levied  for 
county  purposes  and  must  be  collected  by  the 
same  omcers  and  in  the  same  manner  as  other 
state  and  county  taxes  are  collected,  and  paid 
into  the  county  treasury  and  apportioned  to  the 
county  road  fund,  except  that  twenty-five  per 
cent,  of  that  portion  of  such  tax  which  shall 
have  been  levied  upon  property  within  the  lim- 
its of  any  incorporated  city,  town  or  viUage 
must  be  apportioned  to  such  city,  town  or  vU- 
lasc  [for  the  road  fund  of  such  dty,  town  or 
village] ;  and  if  there  be  within  the  county  any 
taxing  district  organized  under  any  law  of  this 
state  providing  for  the  apportionment  of  any 
portion  of  such  tax  to  such  taxing  district,  that 
portion  of  such  tax  which  may  have  been  levied 
upon  property  within  the  limits  of  such  taxing 
district  shall  be  paid  and  applied  as  provided  In 
such  law." 


Tbe  Legislature  has  conferred  upon  boards 
of  county  commissioners  exclusive  lurlsdlc- 
tlon  over  the  public  roads  and  highways  In 
their  respective  counties,  for  the  purpose  of 
tbe  expenditure  of  the  public  revenue  availa- 
ble each  year  for  the  Improvement  of  the  pub- 
lic roads  and  highways,  the  establishment 
and  laying  out  of  new  roads,  the  purchase 
of  necessary  machinery  In  the  construction 
of  roads,  and  the  payment  of  tbe  salary  of 
road  overseers.  To  determine  tbe  amount 
necessary  to  be  raised  for  these  purposes, 
section  882a  of  the  Revised  Codes  provides: 

"It  shall  be  the  duty  of  each  of  the  oonnbr 
commissioners  of  this  state  personally  to  visit 
and  Inspect  all  roads  and  highways  in  the  com- 
missioner's district  from  which  he  was  elected, 
on  or  before  the  first  Monday  in  February  of 
each  year,  •  •  *  aad  also  on  the  first  Mon- 
day in  September  of  each  year;  and  he  shall 
give  to  the  several  road  district  overseers  in  the 
county  specific  instructions  as  to  the  work  to 
be  done  therein.  •  *  *  Said  commissioners 
shall  require  the  said  overseers  to  keep  and 
maintain  all  the  roads  in  their  several  districts 
in  good  repair,  and  shall  exercise  full  and  com- 
plete authority  over  all  roads  and  overseers  of 
bis  district;  tney  shall  submit  a  report  in  detiul 
at  each  quarterly  meeting  of  the  board  of  coun- 
ty commissioners  of  the  work  done  and  mate- 
rials used  in  their  several  districts,  and  an  ap- 
proximate estimate  of  the  money  needed  for  im- 
provements upon  the  roads  and  highways  tbere- 
m  for  the  ensuing  quarter.  Said  commissioners 
shall  meet  in  special  session  on  the  second  Mon- 
day of  Ma^  and  September  of  each  .year,  for  tbe 
consideration  of  questions  pertaining  to  tbe  pub- 
lic roads  of  their  respective  districts,  and  each 
member  of  said  board  of  county  commissioners 
shall  submit  a  report  showing  the  conditions  of 
the  public  roads  and  highways  in  his  district, 
and  tbe  work  needed,  with  an  estimate  of  the 
cost  to  be  incurred;  and  the  board  of  county 
commissioners  shall,  at  said  special  meetings, 
make  provision  for  the  necessary  improvements 
oa  the  pnUic  roads  and  highways  of  the  coun- 
ty. ••  •  Any  county  commissioner  who 
shall  willfully  or  negligently  fail  to  perform  any 
of  the  duties  or  requirements  herein  contained, 
shall  be  subject  to  a  fine  of  not  less  than  fifty 
dollars  nor  more  than  two  hundred  dollars,  to  be 
recovered  upon  his  official  bond  by  action 
brought  by  the  prosecuting  attorney  of  the  coun- 
ty wherein  said  commissioner  resides." 

It  was  no  doubt  the  Intention  of  tbe  Legis- 
lature by  the  enactment  of  the  foregoing 
provisions  to  enable  the  various  boards  of 
county  commissioners  Intelligently  to  fix 
the  rate  of  levy  for  road  purposes  within 
their  respecttve  counties,  as  well  as  to  re- 
quire boards  of  county  commissioners  to 
provide  a  sufficient  fund  by  general  levy. 
In  order  that  all  of  the  public  roads  and 
highways  within  their  respective  counties 
might  be  kept  In  good  condition  for  public 
travel  and  substantially  Improved  as  rapidly 
as  consistent  with  the  financial  prosperity 
of  the  people  within  the  respective  counties. 

To  further  emphasise  tbe  power  and  duties 
of  boards  of  county  commissioners  with  ref- 
erence to  the  public  roads  In  their  respective 
counties,  the  Legislature  by  express  enact- 
ments has  conferred  upon  them  ezaluslve  su- 
pervision and  Jurlsdlctlbn  over  all  of  the 
highways  within  their  respe<^ys  conntlea^ 
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except  Bnch  public  roada  and  hlgbwaya  as 
are  witMa  the  territorial  Umlta  of  Incor- 
porated dtlee,  towns,  and  TlUagea,  highway 
districts,  and  good  road  districts,  with  fall 
power  to  construct,  maintain,  repair,  and 
improve  aU  highways  within  the  county, 
whether  directly  by  their  agents  and  em- 
ployes or  by  contract.  Section  882b,  Bess. 
Laws  1011,  p.  167. 

it  Is  quite  dear  to  oui^  minds  that  the 
statutory  provisions  hereinbefore  dted  and 
referred  to,  touching  the  duties  of  boards  of 
county  commissioners  over  the  public  roads 
and  highways  of  their  respective  counties, 
are  mandatory,  and  that  the  commissioners 
are  required  to  levy  a  general  property  tax 
annually  on  the  assessed  valuation  of  all 
the  taxable  property  in  their  respective  coun- 
ties for  the  maintenance  and  improvement 
of  the  established  public  roads  and  highways 
therein,  as  well  as  for  other  purposes  neces- 
sarily connected  with,  or  Incidental  to,  the 
maintenance  of  good  roads;  that  the  tax  so 
levied  is  to  be  collected  and  paid  into  the 
county  treasury  and  apportioned  as  provided 
by  law  to  the  county  road  fund,  but  which 
levy  shall  not  exceed  25  cents  on  each  $100 
of  such  assessed  valuation,  and  that  at  least 
25  per  cent,  of  the  fund  collected  In  any  road 
district  must  be  expended  within  that  dis- 
trict Genesee  t.  Latah  (Tounty,  4  Idaho, 
141,  36  Paa  701. 

[4]  It  is  contended  on  behalf  of  the  board 
of  county  commissioners,  respondents  herein, 
that  they  are  relieved  from  a  compliance 
with  the  foregoing  provisions  ot  the  statute 
heretofore  cited,  by  reason  of  section  801, 
Rev.  Codes,  as  amended  by  the  Bxtraordinary 
Session  of  the  Legislature  (Sess.  Laws  1912, 
p.  47),  and  as  again  amended  by  Sess.  Laws 
ISIS,  p.  522,  which  provides: 

"That  when  a  majori^  of  the  resident  tax- 
payers of  any  road  district  in  such  county,  at, 
or  before  the  time  of  making  such  levy,  shall 
have  petitioned  such  board  of  county  commis- 
sioners for  the  levy  of  a  special  property  road 
tax  for  their  partfcalar  district,  then  the  said 
board  of  county  commisBioners  shall  levy  a  spe- 
cial property  road  tax  at  sach  rate  as  in  the  pe- 
tition set  forth  therefor,  not  exceeding  twenty- 
five  (2S)  cents  on  each  one  hundred  dollars 
($100.00)  of  the  assessed  valuation  on  all  of 
the  taxable  property  In  such  district  The  pro- 
ceeds of  such  sped^  property  road  tax  shall  be 
expended  only  within  the  district,  ot  for  the 
benefit  of  the  district  from  which  it  was  col- 
lected: Provided,  that  whenever  a  majority  of 
the  resident  taxpayers  of  any  district  shall  have 
petitioned  the  board  of  county  commissioners  for 
the  levy  of  a  special  property  road  tax,  and  at 
the  same  time  have  embraced  or  included  in  said 
petition  a  request  that  said  special  tax  when  so 
levied  may  be  paid  by  labor  upon  the  highways 
in  their  district,  the  board  of  county  commis- 
sioners shaU  spread  upon  their  minutes  an  order 
directing  that  the  special  property  road  tax  so 
petitioned  for  and  levied  may  be  paid  by  labor 
by  the  taxpayers  in  said  district.  *  •  *  The 
Imposition  of  the  special  property  road  tax  aa- 
thorized  by  this  section  is  not  an  essential  or 
integral  part  of  the  highway  system  provided  for 
by  this  act,  and  the  imposition  of  any  such  tax 
shall  always  be  discretionary  with  the  board  of 
county  commissioners." 


The  foregoing  provisions  of  the  statute  do 
do  not  require  a  majority  of  the  resident  tax- 
payers in  any  road  district  to  petition  the 
board  of  county  commissioners  fi>r  the  levy 
of  a  special  property  road  tax  to  be  expended 
within  their  particular  district,  and  to  sus- 
tain the  contention  of  the  board,  namely,  that 
they  are  only  required  to  make  a  general  levy 
for  road  purposes  in  an  amount  sufficient  to 
meet  the  probable  cost  and  expenses  necessary 
for  the  establishment  and  laying  out  of  new 
roads,  the  purchasing  of  road  machinery,  and 
the  payment  of  the  salaries  of  road  overseers, 
would  result  in  a  lack  of  uniformity  In  the 
levy  for  road  purposes  and  In  the  amount  of 
money  raised  and  expended  in  the  various 
road  districts.  We  think  it  will  be  conceded 
that  the  property  of  a  road  district  cannot  be 
subject  to  a  special  tax  for  general  county 
imrposes,  and  that  it  must  also  be  conceded 
that  public  roads  and  highways  are  con- 
structed for  and  should  be  maintained  by  the 
county  at  large,  and  that  the  Inhabitants  of 
any  road  district  should  not  be  compelled 
to  pay  a  special  tax  fOr  the  maintenance  and 
improvement  of  the  public  roads  and  high- 
ways generally  within  the  county.  Should 
the  contention  of  respondents  be  sustained, 
it  would  no  doubt  result  In  not  only  a  lack 
of  uniformity  In  levies  tor  road  purposes, 
but  would  also  result  in  the  public  roads  and 
highways  not  being  kept  in  good  condition 
throughout  the  entire  county.  In  one  district 
a  majority  of  the  resident  taxpayers,  prompt- 
ed by  dvic  pride,  would  petition  the  board  of 
county  commissioners  to  levy  a  spedal  prop- 
erty road  tax  for  road  purposes  to  be  ex- 
pended within  their  district,  while  a  majority 
of  the  resident  taxpayers  of  an'  adjoining 
road  district  may  reach  the  conclusion  that 
no  matter  what  the  conditions  of  the  roads 
might  be  in  their  district  they  would  not  pe- 
tition the  board  of  county  commissioners  to 
levy  a  special  property  road  tax  to  be  Ex- 
pended within  their  particular  road  district 
Thus  we  would  have  good  roads  In  one  dis- 
trict and  bad  roads  In  another;  a  maximum 
levy  In  one  district  for  road  purposes  and 
a  minimum  levy  or  no  levy  in  another;  while 
the  public  roads  throughout  the  entire  county 
would  be  used  by  all  of  the  Inhabitants  ot 
the  county,  as  well  as  the  traveling  public 
generally,  and  the  commissioners  would  be 
powerless  to  remedy  this  condition.  It  Is 
therefore  dear  to  our  minds  that  it  was  the 
intention  of  the  Legislature  to  permit  a 
majority  of  the  resident  taxpayers  of  any 
road  district  to  petition  at  their  option  in 
the  'manner  provided  by  section  901,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1913,  su- 
pra, for  a  spedal  levy  for  road  purposes  to 
be  expended  in  their  particular  district  in  ad- 
dition to  any  amount  that  they  would  be  en- 
titled to  receive  under  an  equitable  distribu- 
tion of  the  moneys  paid  Into  the  county  road 
fund  as  a  result  of  a  general  levy  made  for 
road  purposes,  as  provided  by  subdivision  7, 
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I  882,  Vtev.  Codes,  as  amended  by  section  99, 
Seas.  Laws  1913,  p.  203,  and  section  896  as 
amended  by  Sess.  Laws  1911,  p.  162,  and  sec- 
tion 900,  as  amended  by  Sess.  Laws  1913,  p. 
S24. 

[5]  It  will  be  observed  upon  a  reading  of 
seetloa  901,  as  amended  by  Sess.  Laws  1913, 
p.  522,  that  a  majority  of  the  resident  tax- 
payers  of  any  road  district  may  at  tbelr  op- 
tion petition  the  board  of  county  commis- 
sioners to  levy  a  special  property  road  tax 
for  that  particular  district,  and  that  it  Is 
also  expressly  provided  tfiat: 

"The  imposition  of  the  special  property  road 
tax  authorized  by  this  section  is  not  an  essen- 
tial or  integral  part  of  the  hig'hway  system  pro- 
vided for  by  this  act,  and  the  imposition  of  any 
such  tax  shall  always  be  discretionary  with  the 
board  of  county  commissioners." 

It  is  clear,  therefore,  that  a  majority  of 
the  resident  taxpayers  may  or  may  not  peti- 
tion the  board  of  county  commissioners  to 
levy  a  special  property  road  tax  to  be  ex- 
pended within  their  paitlcular  district,  and  It 
is  further  apparent  that  the  levy  of  the  tax 
or  refusal  to  levy  the  same  rests  wholly 
within  the  discretion  of  the  board  of  county 
commissioners,  and  that  it  was  not  the  In- 
tention of  the  Legislature  that  these  special 
levies  should  be  considered  by  the  commis- 
sioners in  fixing  the  amount  of  the  general 
levy  or  they  would  not  have  used  the  expres- 
sion that  "the  imposition  of  such  special 
levies  is  not  an  essential  or  integral  part 
of  the  highway  system."  It  was  never  in- 
tended that  there  should  be  such  uncertainty 
attached  to  the  raising  of  funds  necessary 
for  the  construction,  Improvement,  and  main- 
tenance of  the  public  roads  and  highways 
within  the  various  counties  of  this  state,  and 
it  is  also  clear  from  the  several  sections  of 
the  statutes  heretofore  cited  that  the  Legis- 
lature contemplated  that  the  construction, 
maintenance,  and  improvement  of  all  of  the 
public  roads  throughout  the  county  should  l>e 
provided  for  primarily  by  a  general  levy 
made  for  that  purpose,  to  be  estimated  and 
determined  by  the  commissioners  as  provided 
by  section  882a,  Rev.  Codes,  and  section  896, 
as  amended  by  Sess.  Laws  1911,  p.  1^. 

It  therefore  follows  from  what  has  been 
said  tliat  the  Judgment  of  the  trial  court  in 
sustaining  the  respondent's  demurrer  and  en- 
tering judgment  quashing  the  alternative 
writ  of  mandate,  and  in  denying  and  refusing 
to  issue  the  peremptory  writ  of  mandate  as 
prayed  for  by  appellants,  should  be  reversed 
and  a  peremptory  writ  of  mandate  issue  in 
accordance  with  the  order  heretofore  made, 
addressed  to  the  respondents  herein,  bom- 
manding  them  to  levy  on  or  before  the  third 
Monday  in  September,  1916,  a  sufficient  tax 
upon  all  the  taxable  property  in  said  county, 
not  exceeding  25  cents  on  each  $100  of  as- 
sessed valuation,  to  provide  for  all  general 
load  purposes  in  said  county,  including  the 
necessary  working,  improvement,  and  main- 


tenance of  all  tbe  roads  and  highways  in' 
said  county,  25  per  cent  of  such  amount  so 
raised  to  t>e  expended  in  the  respective  road 
districts  where  it  is  raised  and  to  be  ex- 
clusive of  any  amount  raised  upon  petition 
for  levy  of  a  special  property  road  tax  In 
any   particular   road   district 

The  Judgment  of  the  trial  court  is  reversed. 
Costs  awarded  to  appellants. 

SULLIVAN,  0.  J.,  concurs.  MORGAN,  J., 
did  not  sit  at  the  hearing  or  talre  any  part 
In  the  decision  of  this  ca8& 


POTLATCH  LUMBER  CO.  v.  BOARD  OF 

COUNTY  COM'RS  OF  LATAH 

COUNTI. 

(Supreme  Court  of  Idaha    Oct.  18,  1916.) 

X.  HiOHWATS  «=»127(2)— Taxkb— Lbvt— Soon 

OF  Pboceedimos. 
Under  section  896,  Rev.  Codes,  as  amended 
by  Session  Laws  of  Mil,  p.  162,  it  is  the  duty 
of  the  board  of  oonnty  commissioners  to  make  an 
annual  estimate  of  the  probable  amount  of  mon- 
ey necessary  for  general  road  purposes  for  the 
ensuing  year,  and  when  it  appears  that  they 
honestly  use  thcdr  best  judgment  in  making  such 
estimate,  their  action  is  not  subject  to  review 
upon  citation  to  show  cause  why  they  should  not 
be  punished  for  contempt  in  disregarding  the 
mandate  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  884;  Dec.  Dig.  <8=>127(2).] 

2.  HioHWATs    «=>127(2)— Taze»— Levt— Bvi- 

DINCE. 

Held,  that  it  appeared  from  the  evidence  ad- 
duced before  the  court  upon  contempt  proceed- 
ings in  tills  case  that  the  board  of  county  com- 
missioners  for  Latah  county  used  their  best  Judg- 
ment in  fixing  the  levy  for  general  road  pur- 
poses for  the  ensuing  fiscal  year,  and  that  no 
evidence  was  submitted  which  would  justify  the 
court  in  concluding  that  said  commissioners  will- 
fully disobeyed  the  mandate  of  the  court  with 
regard  to  said  levy,  and  that  they  are  guilty  of 
neither  a  civil  nor  a  criminal  contempt  of  this 
court. 

[EM.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  3S4j   Dec  Dig.  <8=»127(2).] 

Application  by  the  Potlatch  Lumber  Com- 
pany for  writ  of  mandate  to  the  Board  of 
County  Commissioners  of  Latah  County. 
Proceeding  on  citation  to  show  cause  why 
respondent  should  not  be  punished  for  con- 
tempt for  disregarding  the  mandate  of  the 
court    Order  to  show  cause  quashed. 

A.  L.  Morgan  and  E.  O.  Boom,  both  of 
Moscow,  for  appellant  0.  J.  Oriand,  of  Mos- 
cow, for  respondent 

BUDOB,  J.  On  the  12th  day  of  Septem- 
ber, 1916,  a  writ  of  mandate  was  Issued  by 
this  court,  directing  the  t>oard  of  county  com- 
missioners of  Latah  county  to  levy  on  or  be- 
fore the  third  Monday  in  September,  1916, 
a  sufficient  tax  upon  all  the  taxable  property 
in  said  county  not  exceeding  26  cents  on  each 
$100  of  assessed  valuation,  to  provide  for  all 
general  road  purposes  in  said  county,  26  per 
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cent,  of  sath  amonnt  so  raised  to  be  expend- 
ed In  the  reapectlTe  road  districts  where  it 
is  raised,  and  said  amonnt  so  raised  to  be 
exclusive  of  any  amounts  raised  upon  petition 
for  leyy  of  a  special  property  road  tax  In 
any  particniar  road  district. 

This  writ  of  mandate  was  served  on  the 
chairman  of  the  board  of  county  commission- 
ers on  September  15,  1916,  two  legal  days 
prior  to  the  time  fixed  by  statute  within 
which  the  board  is  required  to  fix  the  levy 
for  general  road  purposes. 

Some  time  prior  to  the  Issuance  of  the  writ 
of  mandate  a  majority  of  the  resident  tax- 
payers of  numerous  road  districts  in  Latah 
county  had  petitioned  the  board  of  county 
commissioners  to  levy  a  special  property 
road  tax  on  the  taxable  property  within  their 
respective  districts,  pursuant  to  the  provi- 
sions of  chapter  163,  Sees.  Iawb  1913,  p. 
622.  All  of  these  petitions  were  on  file  with 
the  board  of  county  commissioners  at  the 
time  that  the  writ  of  mandate  was  served 
upon  them.  The  writ  of  mandate,  however, 
did  not  prohibit  the  board  from  granting  the 
petitions  of  the  resident  taxpayers  of  road 
districts,  but  did  direct  the  board  to  levy  a 
Buffldent  tax  upon  all  the  taxable  pr<q;ierty 
In  said  county  for  all  general  road  purposes, 
exclusive  of  any  amounts  raised  upon  peti- 
tion tor  levy  of  a  special  property  road  tax 
In  any  particular  road  district. 

An  application  was  made  to  this  court, 
supported  by  affidavits.  In  which  it  was  al- 
leged among  other  things  that  the  respond- 
ents, acting  as  a  board  of  county  commis- 
Blaners,  knowingly  and  wlUfully  disobeyed 
and  disregarded  the  said  writ  <d  mandate  of 
this  court,  both  in  letter  and  in  spirit,  there- 
by defeating,  nullifying,  thwarting,  and  evad- 
ing the  Intent,  force,  and  effect  of  the  Judg- 
ment and  mandate  of  this  court  Whereupon 
said  commissioners  were  cited  to  appear  be- 
fore this  court  on  Monday,  the  16th  day  of 
October,  1910,  at  10  o'clock,  to  show  cause 
why  they,  and  each  of  them,  should  not  be 
punished  for  contempt,  as  in  said  affidavits 
alleged. 

[1]  It  Is  contended  by  appellant  that  the 
board  of  county  commissioners  did  take  into 
consideration  in  fixing  the  levy  for  general 
road  purposes  the  petitions  for  a  special  levy 
upAn  all  the  taxable  property,  for  road  pur- 
poses, in  the  various  road  districts,  in  viola- 
tion of  the  provisions  of  the  writ  of  mandate. 
Under  the  evidence  offered  upon  the  hearing 
In  this  case,  we  do  not  think  that  the  position 
taken  by  counsel  is  correct.  The  board  of 
county  commissioners,  in  order  to  comply  with 
the  letter  and  spirit  of  the  writ  of  mandate, 
increased  the  general  levy,  after  receiving 
the  writ  of  mandate,  to  1^  mills,  being  one- 
half  mill  higher  than  they  had  theretofore 
concluded  was  necessary.  It  also  appears 
that  they  were  dii^osed  and  anxious  to  re- 
duce the  special  levies  petitioned  for  by  the 
various  road  districts  within  Latah   coun- 


ty, although  they  were  not  diraeted  so  to  da 
Upon  this  latter  matter  they  sought  and  re- 
ceived the  advice  of  County  Attorney  Moore, 
who  informed  them  that  such  special  levies 
petitioned  for  by  the  taxpayers  and  residents 
of  the  various  road  districts  could  not.  In  his 
opinion,  be  reduced;  that  the  board  must 
either,  under  the  law,  grant  the  petitions  for 
the  amounts  of  the  special  levies  petitioned 
for,  or  reject  the  petitions  in  their  entirety. 

The  writ  of  mandate  was  served  upon 
them' on  the  ISth  day  of  September.  They 
were  required  under  the  law  to  make  the 
levy  on  or  before  the  third  Monday  in  Sep- 
tember, which  was  the  18th  day  of  Septem- 
ber. Owing  to  the  fact  that  these  petitions 
for  special  levies  were  received  from  prac- 
tically all  of  the  road  districts  throughout 
the  county,  it  was  impoasible  within  the 
time  allowed  the  commissioners  to  fix  the  gen- 
eral levy  to  communicate  with  the  taxpay- 
ers of  the  respective  road  districts  for  the 
purpose  of  ascertaining  their  wishes  with 
reference  to  the  special  levies,  in  view  of  the 
fact  that  the  general  levy  had  been  increased 
one-half  of  one  mill. 

The  writ  made  no  reference  to  the  special 
levies,  except  as  herein  Indicated,  and  from 
the  evidence  the  board  did  not  take  lato 
consideration  said  special  levies  In  fixing 
the  levy  for  general  road  purposes  in  said 
county  for  the  ensuing  year,  but  raised 
enough  by  said  levy.  In  their  judgment,  for 
general  road  purpooee.  This  court  advisedly 
refrained  from  stating  just  what  amount  In 
dollars  and  cents  the  levy  should  be,  for  the 
reason  that  the  law  makes  the  amount  of  the 
levy  to  be  fixed  d^cretlonary  with  the  board. 
The  court.  In  other  words,  directed  the  board 
to  act,  but  did  not  Intend  to  tell  them  just 
how  much  it  would  be  necessary  for  them  to 
raise  by  a  general  levy  for  road  purposes  for 
any  given  year,  or  what  the  levy  should  be.  It 
is  the  duty  of  the  board  of  county  commissi(«t- 
ers  to  make  an  estimate  of  the  amount  of  mon- 
ey necessary  for  general  road  purposes  for 
any  given  year,  exclusive  of  special  levies, 
and  when  Uiey  honestly  use  their  best  Judg- 
ment their  action  Is  not  subject  to  review  in 
a  proceeding  of  this  character. 

Whatever  moneys  are  not  expended  during 
this  fiscal  year  which  may  be  raised  in  the 
various  road  districts  as  a  result  of  the  peti- 
tions filed  with  the  board,  will  remain  In  the 
road  fund  of  such  districts,  and  will  neces- 
sarily reduce  the  amount  of  taxes  to  be  rais- 
ed by  levies  for  the  year  following. 

In  our  judgment  one-half  of  one  mill  levied 
by  the  board  of  county  commissioners  will 
not  work  a  very  serious  hardship  upon  the 
taxpayers  of  Latah  county,  or  result  as  dis- 
astrously to  the  welfare  of  its  citixens  as 
would  an  order  of  this  court  (admitting  for 
the  purposes  of  this  case  that  this  court  has 
the  power  to  make  such  order),  directing  the 
board  of  county  commissioners  to  eliminate 
all  special  levies  and  Increase  their  general 
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levy  In  an  amonnt  snffident  to  take  care  of 
the  special  levies  made  In  the  various  road 
districts. 

[2]  We  are  satisfied  that  the  commission- 
ers used  their  best  Judgment  In  fixing  the 
levy  for' general  road  purposes,  and  no  evi- 
dence was  offered  that  would  Justify  this 
court  In  reaching  the  conclusion  that  the 
commissioners  willfully  and  Intentionally  dls- 
obeyed  the  directions  of  this  court,  as  set  out 
In  the  writ  of  mandate,  and  that  they  are  not 
guilty  of  a  civil  contempt  of  this  court ' 

It  was  conceded  by  the  attorneys  for  appel- 
lant during  the  course  of  the  hearing  that 
the  commissioners  were  not  guilty  <tt  a  crimi- 
nal contempt,  and  with  this  admission  we  are 
in  fall  accord. 

It  therefore  follows  from  what  has  been 
said  that  the  order  to  show  cause  should  be, 
and  the  same  Is  hereby,  quashed  and  vacated. 
Costs  are  awarded  to  respondents. 

SUIiLIVAN,  O.  J.,  concurs.  MOROAN,  J., 
did  not  sit  at  the  hearing  or  take  any  part 
in  the  decision  of  this  case. 


SBYSLER  et  al.  v.  MOWIiiRY,  Mayor,  et  aL 
(Supreme  Court  of  Idaha     Oct  S,   1916.) 

1.  MUNICIPAI,  COBFOBATIONS  4=3330(1)— PUB- 

uc  IMPBOVBMKNTB— Coittrrrnvic  Biodino — 

SXATUTOaT  Pbovibion. 
It  was  the  purpose  of  the  Legislature,  in 
enacting  subdivisions  15  and  16,  S  2238f,  Rev. 
Codes  (Seas.  Laws  1915,  p.  231),  relative  to  mak- 
ing contracts  for  certain  improvements  by  cities 
and  villages,  to  procure  competitive  bidding  for 
such  contracts,  and  thereby  to  safeguard  public 
funds  and  prevent  favoritism,  fraud,  and  ex- 
travagance in  their  expenditure. 

[ESd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  854;  Dec.  Dig.  «s» 
330(1).] 

2.  munioipai,  cobpobations  «=3338(1)  — 
Public  Ikpbovkmknts— Coupjetitivic  Bid- 
ding— Statutobt  Pbovision. 

It  wag  also  the  legislative  intent  that  such 
a  contract  must  not  be  let  to  any  other  than 
the  lowest  bidder  unless  some  fact  or  facts,  ex- 
ist by  reason  of  which  a  bid,  ouier  than  the 
lowest,  has  been  made  by  one  who  la,  even 
though  higher  in  price,  the  beat  responsible  bid- 
der. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  8^;  Dec  Dig.  4=> 
836(1).] 

8.  Municipal  Cobpobations  «=s»336(l)— Pub- 
lic IMPBOVEMENTS— COMPBTITIVB  BIDDING — 

Bntbt  in  Minutes. 
If  such  facts  do  exist  they  must  be  weighed 
and  considered  by  the  mayor  and  council  or 
board  of  trustees,  while  in  session,  and,  if  the 
contract  is  let  to  another  than  the  lowest  bidder, 
the  ultimate  facts  upon  which  that  action  is 
based  should  be  entered  in  the  clerk's  minutes. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  862;  Dec.  Dig.  «=» 
836(1).] 

4.  Municipal  Cobpobations  «=»314(1)— Pub- 
lic iMPKOVEXKNTS— SPBOUTOATIONS— DXFI- 
NITENK88. 

The  specifications  for  a  public  Improvement 
■uch  as  Is  contemplated  by  subdivisions  15  and 


16,  i  22S8f ,  supra,  most  be  made  ■uffidently  defi- 
nite and  certain  that  any  bidder  who  secures 
the  contract  may  be  compelled  to  perform  It  in 
a  way  to  produce  the  kind,  character,  and  grade 
of  improvement  desired,  and  that  liability  upon 
bis  bond  will  result  from  his  failure  so  to  do. 

[Ed.  Note— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  {  827;  Dec.  Dig.  «=» 
314^1).] 

Appeal  from  District  Court,  Shoshone 
County ;   William  ^.  Woods,  Judge. 

Suit  by  R.  E.  Seysler  and  others  to  enjoin 
Charles  R.  Mowery  and  others,  as  the  Mayor 
and  Council  of  the  City  of  Wallace,  from  en- 
tering Into  a  contract  for  the  pavement  of  the 
streets  and  alleys  of  local  improvement  dis- 
trict No.  4  of  that  city.  From  an  order  dis- 
solving a  temporary  restraining  order,  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
Instructions. 

Miller  &  Gnndlach,  Charles  E.  Miller,  and 
S.  S.  GnndUch,  all  of  Wallace  (James  F. 
AUshie,  of  Coeur  d'Alene,  of  counsel),  for  ap- 
pellants. L.  E.  Worstell  and  James  A.  Wayne, 
both  of  Wallace,  for  respondents. 

MORGAN,  J.  On  June  1,  1016,  respond- 
ents, as  mayor  and  members  of  the  dt^  coun- 
cil of  Wallace,  having  theretofore  advertis- 
ed for  bids  for  paving  the  streets  and  alleys 
In  local  improvement  district  No.  4  of  that 
city,  met  in  special  session  for  the  purpose 
of  considering  such  bids  as  had  been  submit- 
ted for  making  said  Improvement.  For  lay- 
ing the  kind  of  pavement  respondents  had 
agreed  upon,  being  of  asphaltlc  concrete  with 
a  four-inch  base  and  a  two-inch  top,  and  for 
maintaining  It  for  a  period  of  live  years,  six 
bids  were  submitted  which  had  been  tabulat- 
ed by  the  city  engineer  for  the  convenience  of 
the  mayor  and  oooncU,  as  follows: 

Name.  Prto*.      ICatntcnanee. 

Oregon  Bng.  ft  Con.  Go. |7S,M1  TO  |   250  00 

Clllton,    Applegate    ft   Tools    07,964  44  131  60 

Independent  Atphalt  Pv.  Co.    02,672  06  1,260  00 

Spokane  Bltu-Mass  Pav.  Co.    60,867  76  6  00 

C.    M.   Payne 64,687  70  1,038  26 

Washington   Pavlnt   Co.....    64,784  M  MM  00 

It  further  appears  that,  without  assigning 
any  reason  for  so  doing,  and  over  the  protest 
and  objection  of  citizens  of  the  dty  and  tax- 
payers of  the  local  Improvement  district,  re- 
spondents rejected  the  bids  of  Clifton,  Apple- 
gate  &  Toole,  Independent  Asphalt  Paving 
Company,  Spokane  Bltu-Mass  Paving  Com- 
pany, C.  M.  Payne,  and  Washington  Paring 
Company,  and  accepted  that  of  Oregon  En- 
gineering &  Construction  Company. 

Thereafter  appellants,  who  are  citizens  of 
Wallace,  and  who  own  property  which  is  sub- 
ject to  taxation  in  and  for  the  benefit  of  local 
improvement  district  No.  4,  Instituted  a  suit 
In  the  district  court  one  of  the  purposes  of 
which  was  to  procure  an  injunction  restrain- 
ing respondents  from  entering  into  a  con- 
tract with  the  Oregon  Engineering  ft  Con- 
struction Company  for  making  the  proposed 
Improvement.  Upon  the  filing  of  the  com- 
plaint the  district  Judge  issued  an  order  re- 
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quiring  respondents  to  appear  and  show 
canse,  if  any  tbey  had,  why  an  Iztjunetion 
pendente  lite  shonld  not  lasne,  and  command- 
ing them  to  desist  from  taUng  aily  farther 
action  in  the  premises  until  the  farther  order 
of  the  court. 

The  matter  came  on  to  be  heard  In  the  dis- 
trict coart  npon  the  amended  complaint,  the 
order  to  show  cause,  and  an  answer  filed  by 
all  the  respondents,  except  the  mayor.  There 
were  submitted  for  the  conrt's  consideration 
a  certified  copy  of  the  council  proceedings 
had  at  the  special  session  of  June  1,  191S, 
and  certain  a&ldaTlts  filed  by  the  respective 
parties,  all  of  which  appear  In  the  record  in 
this  court  After  considering  the  showing  so 
made,  the  district  Judge,  on  June  24,  1916, 
made  and  entered  an  order  vacating,  setting 
aside,  and  dissolving  the  order  to  show  cause 
and  the  temp<M:ary  Injrmction  or  restraining 
order. 

This  appeal  is  from  the  order  dissolving  the 
injunction.  Pending  tbe  hearing  ui)on  appeal 
appellants  made  application  for  and  were 
granted  an  order  in  the  nature  of  an  injunc- 
tion pendente  lite,  and  application  was  made 
by  respondents  to  dissolve  that  order.  How- 
ever, by  agreement  of  counsel  and  with  the 
consent  of  this  court,  the  case  was  beard 
upon  the  appeal  and  upon  the  record  made  in 
the  district  court. 

In  advertising  for  bids  and  in  awarding  the 
.  contract  respondents  were  attempting  to  pro- 
ceed pursuant  to  the  provisions  of  subdivi- 
sions 15  and  16  of  section  2238f,  Kev.  Codes 
of  Idaho  (Sess.  Laws  1915,  p.  231),  which  are 
as  follows: 

"15.  All  contracts  which  are  made  by  the  dty 
or  village  for  any  improTements  authoi-ized  by 
this  section  or  any  subdivisions  thereof,  shall  be 
made  by  the  coonieU  in  the  name  of  the  city  or 
village  upon  such  terms  of  payment  as  shaU  be 
fixed  by  the  council,  and  sball  be  made  with  tbe 
lowest  and  best  responsible  bidder  upon  sealed 
propoBals,  after  public  notice  of  not  less  than 
three  (3)  weelcs  issue  of  the  official  weekly  news- 
paper of  said  city  or  village,  which  notice  sbail 
contain  a  general  description  of  the  kind  and 
amount  of  work  to  be  done,  the  material  to  be 
famished,  aa  nearly  accurate  as  practicable,  and 
shall  state  that  the  plans  and  specifications  for 
said  improvement  work  are  on  file  in  Uie  office 
of  tbe  aty  engineer  or  dty  clerk. 

"16.  Each  contractor  shall  be  required  to  give 
a  good  and  safflcient  bond  to  the  aty  or  village, 
to  be  approved  by  tbe  city  council  or  village 
board  of  trnstees  for  the  faithful  performance 
of  the  contract." 

[1,  2]  It  was  manifestly  the  purpose  of  the 
Legislature,  in  enacting  the  foregoing  provi- 
Bious,  to  procure  competitive  bidding  for  con- 
tracts for  making  public  improvements  of  the 
kind  here  under  consideration,  and  thereby 
to  safeguard  public  funds  and  prevent  favor- 
itism, fraud,  and  extravagance  in  their  ex- 
penditure, and  it  is  equally  dear  that  it  was 
the  legislative  intent  that  a  contract  of  the 
kind  here  proposed  to  be  entered  into  must 
not  be  let  to  any  other  than  the  lowest  bid- 
der, unless  some  fact,  or  facts,  exist  by  rea- 
son of  which  a  bid,  other  than  the  lowest,  has 


been  mad^  by  one  wbo  Is,  even  thousJi  hic^C 
In  price,  the  best  responsible  bidder. 

[8]  If  any  such  facts  do  exist,  they  most 
be  weighed  and  considered  by  the  mayor  and 
council,  or  board  of  trustees,  while  in  session, 
and  if  the  contract  is  let  to  another  than  the 
lowest  bidder,  the  ultimate  facts  upon  whldi 
that  action  is  based  should  be  entered  in  the 
clerk's  minutes  for  the  Information  of  tax- 
payers, the  protection  of  the  officers  who  let 
the  contract  from  unjust  criticism  for  the 
commission  of  an  act  which.  In  the  absence 
of  explanation,  would  appear  to  be  an  nn- 
Justlfled  expenditure  of  public  money,  and  to 
the  end  that  the  courts  may,  if  called  upon 
to  do  so,  review  the  facts  and  reasons  upon 
which  the  contract  was  awarded  and  pass 
upon  their  sufficiency. 

Discussing  the  discretion  of  governing 
boards  of  municipalities  in  matters  of  this 
kind,  McQuillln,  in  his  work  on  Municipal 
C!orporatlons  (volume  3,  |  1227),  says: 

"This  discretion  is  not  an  arbitrary  uncontrol- 
led one,  but  one  limited  to  the  exerdse  of  bona 
fide  Judgment,  based  upon  facts  tending  reason- 
ably to  the  support  of  their  determination.  Ac- 
cordingly it  has  been  held  that  an  award  to  one 
who  is  not  the  lowest  bidder  will  be  set  aside 
where  no  plausible  reason  for  making  it  is 
given." 

This  coort,  In  case  of  Oaldwell  r.  Tillage 
of  Mountain  Home,  29  Idaho,  — ,  1S6  Pac. 
909,  quoted  with  approval  from  Dillon  on 
Municipal  Corporations  (5th  Bd.)  (  811.  An- 
other part  of  that  same  section  is : 

"Evea  when  the  provision  of  the  statute  is 
that  the  contract  shall  be  let  to  the  'lowest  re- 
sponsible bidder*  or  lowest  and  best  bidder,'  the 
body  or  officer  awarding  the  contract  cannot  ex- 
ercise the  discretion  intrusted  arbitrarily,  and 
without  reason  reject  the  lowest  bid  and  accept 
a  higher  one." 

The  Supreme  Court  of  the  state  of  New 
Jersey,  in  case  of  Falst  v.  Mayor,  etc,  of 
the  City  of  Hoboken,  72  N.  J.  Law,  361,  60 
AtL  1120,  construing  a  statute  which  provid- 
ed that  a  certain  dass  of  contracts  should 
be  entered  into  only  with  the  re^onaible 
bidder  or  bidders  who  shall  give  satisfactory 
bonds  or  security  for  the  faithful  perform- 
ance of  the  work,  said: 

"If  a  responsiltle  bidder  tenders  himself  ready 
to  fulfill  his  bid  by  entering  into  the  contract, 
and  offers  the  tiondsman  or  security  required, 
he  is  entitled  to  be  awarded  the  contract  as 
against  any  person  whose  bid  was  higher  than 
hiB.  If  there  be  an  allegation  that  a  bidder  is 
not  responsible,  he  has  a  right  to  be  heard  upon 
that  question,  and  there  must  be  a  distinct  find- 
ing against  him,  upon  proper  facts,  to  justify 
it.  McQovem  v.  Board  of  Works,  67  N.  J. 
Law,  580,  31  AU.  613." 

See,  also,  Inge  v.  Board  of  Public  Works, 
185  Ala.  187,  33  South.  678,  98  Am.  St.  Eep. 
20;  Armltage  v.  Mayor,  etc.,  of  City  of  New- 
ark, 86  N.  J.  Law,  5,  90  Atl.  1035;  Attorney 
General  v.  City  of  Detroit,  28  Mich.  263 ;  Peo- 
ple ex  rel.  Coughlin  v.  Gleason,  121  N.  Y. 
631,  25  N.  E.  4 ;  Fourmy  v.  Town  of  Frank- 
lin, 126  La.  151,  52  South.  249;  People  v. 
City  of  Buffalo  (Sup.)  84  N.  X.  Supp.  434; 
Beny  V.  Tacoma.  12  WatOL  8,  40  JPac.  414i 
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Times  Pub.  Co.  ▼.  Brerett,  9  Wash.  61S,  87 
Pac.  695,  43  Am.  St.  Rep.  865. 

In  the  case  last  above  cited  the  Supreme 
Court  of  Washington,  construing  a  statute 
which  required  contracts  made  by  cities  of 
the  third  class  for  printing  and  advertising 
to  be  let  to  the  lowest  bidder,  said : 

"The  responsibility  of  the  bidder,  his  expe- 
rience, and  his  fadlitdes  for  carrying  out  a 
contract  may  be  looked  into,  and  an  honest  de- 
termination that  on  the  whole  Ms  bid  will  not 
be,  in  the  long  run,  the  lowest,  will  be  entitled 
to  control.    *    •    • 

"But  in  every  such  case,  in  order  to  protect 
itself  from  interference,  the  contracting  agent 
should  judicially  find  the  facts  which  in  its 
judgment  render  the  apparently  lowest  bid  not 
the  lowest  in  fact." 

In  this  case  all  the  prospective  contrac- 
tors were  bidding  upon  the  same  Improve- 
ment to  be  made  of  the  same  materials  under 
the  same  plans  and  Q>eclflcatton8,  and  the 
successful  bidder  was  required,  by  law,  to 
give  a  good  and  sufficient  bond  for  the  faith- 
ful performance  of  the  contract.  The  bid 
which  was  accepted  was  not  the  lowest  offer, 
but  the  highest  It  was  many  thousand  dol- 
lars higher  than  some  of  the  others,  and  the 
council  rejected  aU  others  and  accepted  It 
without,  at  the  time,  making  any  explana- 
tion or  assigning  any  reason  for  so  doing. 
After  this  case  was  commenced,  and  as  a  de- 
fense to  the  action,  a  number  of  affidavits 
were  filed,  among  them  being  those  of  six  of 
the  resxwndents,  whereby  it  Is  shown  that 
certain  of  the  members  of  the  city  council 
had,  at  various  times  prior  to  attempting 
to  award  this  contract,  examined  aspbaltlc 
concrete  pavements  and  samples  of  such 
pavements  which  had  been  laid  by  the  vari- 
ous bidders,  other  than  the  one  to  which  the 
contract  was  awarded,  and  had  found  the 
same  to  be  of  inferior  quality,  and  not  such 
as  they  desired  to  have  laid  In  the  city  of 
Wallace. 

It  may  be  gravely  doubted  that  affidavits 
showing  the  result  of  Investigations  prosecut- 
ed'by  Individual  members  of  a  dty  council 
acting  separately  and  when  not  In  session 
should  be  accepted  in  lieu  of  findings  of  fact 
which  should  have  been  made  by  that  body 
while  in  session  when  determining  as  to 
which  was  the  lowest  and  best  responsible 
bidder.  However,  we  do  not  deem  It  neces- 
sary to  decide  that  question  In  this  case.  We 
have  examined  the  affidavits  presented  on 
behalf  of  respondents  and  find  them  to  be  in- 
sufficient to  Justify  their  action  in  awarding 
the  contract  to  the  highest.  Instead  of  the 
lowest,  bidder. 

While  it  appears  from  these  affidavits  that 
certain  members  of  the  council,  after  exam- 
ining pavements  and  samples  from  pavements 
laid  by  the  bidders,  other  than  the  Oregon 
Engineering  &  Construction  Company,  did 
not  approve  the  same,  it  is  not  disclosed,  nor 
contended,  that  the  contractors  oflferlng  these 
bids  were  not  financially  responsible  and 
abundantly  able  to  fulfill  the  contract  to  pave 
the  streets  and  alleys  In  improvement  dis- 


trict No.  4  according  to  tbe  plans  and  spedfl- 
cations,  and  It  Is  further  disclosed  In  the  rec- 
ord that  the  highest  bidder,  to  wh<Hn  the  con- 
tract was  awarded,' had  never,  during  its  ex- 
istence, constructed  a  single  square  yard  of 
aspbaltlc  concrete  pavement. 

We  gather  from  the  affidavits  that  re- 
spondents base  their  action  In  accepting  the 
highest  bid  upon  information  gathered  by 
some  of  them  that  the  Oregon  Engineering  & 
Construction  Company  had  employed,  or 
would  employ,  one  Compton  to  superintend 
the  work,  and  that  Compton  had  superintend- 
ed \ike  work  for  another  co^ruction  com* 
pany  which  had  proven  to  be  very  satisfac- 
tory. There  is  nothing  before  us  to  show 
that  the  successful  bidder  was  in  any  way 
bound  to  employ  Compton  or  to  retain  him 
in  its  employ,  or  that  be  would,  if  he  super- 
Intended  the  woi^,  render  the  same  class  of 
service  be  had  theretofore  rendered  for  an- 
other and  different  employer,  or  do  anything 
else  not  required  by  the  contract,  plans,  and 
specifications,  which  is  exactly  what  any  oth- 
er contractor  would  have  been  bound  to  do. 

[4]  It  was  urged  upon  oral  argument  by 
counsel  for  respondents,  as  an  explanation  of 
the  rejection  of  the  lower  bids  and  the  ac- 
ceptance of  the  highest  one,  that  the  specifica- 
tions were  loosely  drawn,  and,  although  con- 
forming to  the  requirements  thereof,  a  con- 
tractor might,  by  mixing  the  component 
parts  In  improper  proportions,  produce  an  in- 
ferior gi:ade  of  pavement,  while  under  the 
same  speolUcatlons  superior  work  would  re- 
sult by  mixing  the  specified  parts  in  proper 
proportions.  If  this  be  true,  and  if  a  pro- 
spective contractor  was  bidding  upon  a  cer- 
tain grade  of  pavement  while  others  were 
bidding  upon  another,  we  do  not  hesitate  to 
say  that  the  contract  was  not  let  upon  com- 
petitive bids  as  is  contemplated  by  our  stat- 
ute, because  all  bidders  were  not  given  an 
opportunity  to  bid  upon  the  kind  of  improve- 
ment to  be  made.  Furthermore,  when  thou- 
sands of  dollars  of  public  funds.  In  excess  of 
the  amount  of  the  lowest  bid,  are  to  be  ex- 
pended in  procuring  a  public  improvement, 
we  must  look,  for  a  Justification,  to  some- 
thing more  substantial  than  the  empty  bope 
cherished  by  the  members  of  a  city  council 
that  a  contractor  will  do  better  work  than  be 
is  required  to  do  in  order  to  collect  the  con- 
tract price. 

In  order  to  conform  to  the  spirit  and  pur- 
pose of  subdivisions  15  and  16,  §  2238^  here- 
tofore quoted,  the  si)eclflcatlons  must  be  made 
sufficiently  definite  and  certain  that  all  may 
know  what  each  is  bidding  upon,  and  tliat 
any  bidder  who  secures  the  contract  may  be 
compelled  to  perform  it  In  a  way  to  produce 
the  kind,  character,  and  grade  of  Improve- 
ment desired  and  that  liability  upon  bis  bond 
will  result  from  his  failure  so  to  do.  Han- 
nan  V.  Board  of  Education,  26  OkL  372,  107 
Pac.  640,  80  !<.  R.  A.  (N.  S.)  214,  and  cases 
therein  cited. 

The  order  ot  the  trial  Judge  vacating  and 
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dissolying  the  temporary  Injoactlon  la.  re- 
versed, and  the  canae  la  remanded,  with  lO' 
structlons  that  the  same  be  continued  In  fall 
force  and  effect  until  the  case  Is  finally  dis- 
posed of.    Costs  are  awarded  to  appellants. 

SULLIVAN,  O.  J.,  and  BUDGE,  J.,  concur. 


BLAOKWELL  LUMBEH  OO.  ▼.  EMPIBB 
MILL  OO. 

(Sapreme  Court  of  Idaho.     Oct.  3,  1916.) 

1.  Eminent  Domain  «=3262(4)  —  Review  — 
Questions  of  Fact— Findings  of  Cottbt. 

In  an  action  wherein  the  condemnation  of 
land  is  sought  under  the  exercise  of  the  right  of 
eminent  domain,  the  question  of  necessity  is  a 
ouestion  of  fact,  and  where  there  is  a  substan- 
tial conflict  in  the  evidence,  the  findings  of  the 
trial  court  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
nkain.  Cent.  Dig.  §  685;   Dec.  Dig.  <3s3262(4).] 

2.  Railboads  «s>S3  —  RioHT  of  Wat  —  Looa- 
noN— Reqdibitbs. 

The  power  to  locate  a  railroad  right  of  way 
by  a  corporation  is  vested  in  its  board  of  direc- 
tors, and  some  officfal  corporate  action  is  neces- 
sary before  such  corporation  can  make  a  valid 
location.  The  act  of  an  ofBoer  of  the  company  fat 
making  a  preliminary  survey  of  such  right  of 
way  does  not  by  Itself  constitute  a  valid  appropri- 
ation of  such  right  of  way  to  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  121.  122;  Dec  Dig.  «s»53.] 

3.  EuiNENT  Domain  $s»47(1)— Pbopebtt  Sitb- 
JECT— Pbiob  Appbopbiation. 

Held,  under  the  facts  of  this  case  as  disclosed 
by  the  evidence,  the  lands  of  sppellant  were  not 
devoted  to  a  public  use  at  the  time  they  were 
■onght  to  be  condemned  by  respondent,  and  were 
subject  to  condemnation  by  respondent  in  prop- 
er proceedings. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  107, 109. 110,  llft-120;  Dee. 
Dig.  «=»47(1).] 

4.  Eminent  Domain  «=947(1)  —  Natubs  of 
RiaH]>— EvixoT  of  Convsyanoc 

Where  it  appears  that  no  legal  or  valid  ap- 
propriation of  land  for  a  public  use  has  been 
made,  a  purported  conveyance  titereof-ror  saidi 
use  has  no  validity. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §{  107, 109, 110, 116-120 ;  Dec. 
Dig.  «=s>47(l).] 

6.  EtaitxvT  Domain  <8=s>171j  266— NATtrBB  of 
Right— Effect  of  Pbiob  Occtjpation. 
Prior  occupation  of  land  without  authority 
«f  law  by  one  seeking  to  exercise  the  right  of 
eminent  domain  does  not  preclude  the  condemned 
from  taking  subsequent  measures  authorized  by 
law  in  order  to  condemn  such  land  to  a  public 
use,  but  such  illegal  occupation  renders  the  con- 
demnor liable  in  trespass. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  (i  468,  469,  694-696,  702,  703, 
705;   Dec  Dig.  «=>171,  266.] 

6.  Eminent  Domain  ^=>241  —  pBOCESDiNas 

FOB  Condemnation— Judgment. 
Where  in  an  action  for  coodemnation  for  a 
logging  railroad  it  appears  from  the  findings  of 
fact  that  the  condemnor  will  not  require  the  use 
of  such  road  for  more  than  one  year,  the  court 
ia  its  judgment  of  condemnation  should  limit  the 
petiod  of  use  aocordingly, 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §S  621-625;  Dec.  Dig.  <S=s241.] 


Appeal  from  District  Conrt,  Shoshone 
Goonty;   John  M.  Flynn,  Acting  Judge. 

Action  by  the  Blackwell  Lumber  Company 
aj^inst  the  Empire  Mill  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Afilrmed. 

O.  W.  Beale,  of  Wallace,  and  Charles  L. 
Heltman,  of  Rathdrnm,  for  appellant.  John 
P.  Gray,  C.  H.  Potts,  and  W.  P.  McNaughton, 
all  of  Coeur  d'Alene,  for  respondent. 

BUDGE,  J.  This  case  has  been  before  this 
court  on  three  prior  occasions,  and  will  be 
found  reported  In  27  Idaho,  400,  149  Pac. 
505;  28  Idaho,  556,  155  Pac.  680;  and  29 
Idaho,  — ,  168  Pac.  792.  In  the  Interest  of 
brevity  we  will  limit  ourselves  so  far  as 
practicable  to  the  questions  Involved  upon 
this  appeaL  An  Investigation  of  the  above 
authorities  will  elicit  a  history  of  the  case 
from  its  inception.  However,  at  this  point 
it  may  be  well  to  call  attention  to  the  fact 
that  this  court  has  heretofore  held  that  the 
lumbering  Industry  of  this  state  Is  one  of  Its 
material  resources,  which  cannot  be  complete- 
ly developed  In  the  absence  of  the  right  to 
exercise  the  power  of  eminent  domain,  un- 
der the  provisions  of  section  14,  art.  1,  of 
the  Constitution,  which  provides  that: 

"The  necessary  use  of  lands  •  •  •  to  the 
complete  development  of  the  material  resources 
of  the  state,  *  •  *  is  hereby  declared  to  b« 
a  public  use."  Potlatch  Lumber  Co.  v.  Peterson, 
12  Idaho,  769,  88  Pac  426,  118  Am.  St  Rep. 
233;  Washington  Water  Power  Co.  v.  Waters, 
19  Idaho,  595,  115  Pac  682. 

'  In  construing  the  above  constitutiooal  pro- 
vision, this  court  has  held  It  to  be  broader 
In  Its  terms,  and  consequently  entitled  to  re- 
ceive a  mpre  liberal  construction,  than  con- 
stitutional provisions  of  a  somewhat  similar 
character,  dealing  with  the  subject  of  emi- 
£tent  domain,  found  In  a  majority  of  the 
various  state  Constitutions;  which  lib- 
eral construction  has  also  been  Justified 
by  this  court  in  view  of  the  varied  indus- 
tries of  the  state,  coupled  with  their  rap- 
Id  and  phenomenal  development  Connolly 
T.  Woods.  13  Idaho,  591.  598,  92  Pac  573. 
In  effect,  under  the  above  constitutional  pro- 
vision this  court  has  held  that  private  prop- 
erty may  be  taken  under  the  power  of  emi- 
nent domain  for  any  use  necessary  to  the 
complete  development  of  any  of  the  material 
resources  of  the  state,  upon  the  payment  of 
a  Just  compensation  therefor,  to  be  ascertain- 
ed in  a  manner  prescribed  by  law. 

Upon  a  former  bearing  (Blackwell  Lum- 
ber Co.  V.  Empire  Mill  Co.,  28  Idaho,  556, 
166  Pac.  680)  this  court  held  that  the  re- 
spondent company  is  vested  with  the  power 
of  eminent  domain,  and  that  the  allegations 
of  its  complaint  stated  a  cause  of  action. 
Just  previous  to  the  pronouncement  of  the 
opinion  of  this  court,  wherein  it  so  held,  the 
Shoshone  Railway  Company  was  organized 
by  the  oiUcers  of  the  Empire  Mill  Company, 
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the  appellant  herdn,  and  the  land  sought  to 
be  condemned  by  the  respondent  company 
was  by  the  Empire  Mill  Company  conreyed 
to  the  Shoshone  Railway  Company.  Ibe 
Empire  Mill  Company  Immediately  there- 
after ffled  Its  answer  to  respondent's  com- 
plaint In  this  action,  denying  the  necessity 
for  the  construction  of  the  proposed  rail- 
road and  for  the  appropriation  and  condem- 
nation of  the  land  sought  to  be  taken  by  the 
respondent,  alleging  an  appropriation  of  the 
lands  sought  to  be  condemned  by  the  Empire 
Mill  Company  for  railroad  use,  and  alleging 
la  substance  and  effect  that  the  respondent 
company  surreptitiously,  wrongfully,  and  un- 
lawfully went  upon  the  lands  of  appellant,  and 
tmlawfully  constructed  thereon  a  temporary 
logging  railroad,  without  the  consent  and 
against  the  protest  of  the  appellant,  which 
acts  constituted  a  bar  to  the  proceedings 
brought  by  the  respondent  company  in  con- 
demnation, and  that  said  railroad  so  con- 
structed thereby  became  the  property  of  the 
Empire  Mill  Company,  and  was  by  It,  to- 
gether with  the  right  of  way,  conveyed  to  the 
Shoshone  Railway  Company.  It  further  ap- 
pears that  shortly  after  the  respondent  filed 
its  complaint  in  the  original  action  it  also 
filed  Its  notice  of  lis  pendens.  When  the  re- 
spondent company  filed  its  original  com- 
plaint, notice  was  given  by  it  for  the  appolntr 
ment  of  commissioners  to  assess  and  deter- 
mine the  damages  accruing  to  the  appellant 
by  reason  of  the  condemnation  and  appro- 
priation ol  the  lands  sought  to  be  taken. 

On  the  issues  made  by  the  pleadings  a 
bearing  was  bad,  pursuant  to  notice,  on  May 
25,  1916,  at  Wallace,  in  the  district  court  of 
the  First  Judicial  district  in  and  for  Shoshone 
county,  Honorable  John  M.  Flynn  presiding, 
for  the  purpose  of  determining  whether  .or 
not  the  Blackwell  Lumber  Company  was  en- 
titled to  the  appointment  of  commissioners 
and  to  have  entered  a  decree  of  condemna- 
tion for  the  purchase  of  the  land  sought  to 
be  taken.  After  hearing  the  testimony  that 
is  presented  upon  this  appeal  the  district 
cdurt  made  its  findings  of  fact  and  conclu- 
sions of  law  and  entered  its  Judgment,  where- 
in it  was  adjudged  and  decreed  that  the  re- 
spondent company  was  entitled  to  condemn 
a  strip  of  land  across  the  lands  of  the  appel- 
lant company  for  a  right  of  way  for  a  tem- 
porary logging  railroad,  as  prayed  for  In  its 
complaint,  and  thereupon  the  court  appointed 
three  commissioners  pursuant  to  notice,  as 
provided  by  law,  to  assess  appellant's  dam- 
ages; from  which  Judgment  an  appeal  was 
immediately  taken  to  this  court,  followed  by 
an  application  on  behalf  of  appellants  for  an 
order  staying  all  further  proceedings  pend- 
ing a  final  determination  of  this  appeal, 
which  order  was  by  a  majority  of  this  court 
granted.  Blackwell  Lumber  Co.  v.  Empire 
Mill  Co.,  29  Idaho,  — ,  158  Pac.  793. 

For  a  reversal  of  this  case,  counsel  as- 
signs and  relies  upon  39  separate  assignments 
of  error,  and  19  subdivisiona  of  assignments 


of  error,  all  of  whlcb  we  have  carefnlly  con- 
sidered, hot  which  we  wlU  not  discuss  seria- 
tim. These  anignments  of  error  in  the  main 
are  that  the  evidence  was  insutHcient  to  sap- 
port  the  findings  of  fact  and  conclusions  of 
law  made  by  the  trial  court;  that  the  find- 
ings of  fact  and  conclusions  of  law  are  In- 
snlflclent  to  support  the  Judgment;  that  the 
court  erred  in  admitting  certain  evidence 
over  the  objection  of  counsel  for  appellant 
and  in  its  refusal  to  admit  certain  evidence 
offered  by  appellant,  in  admitting  certain 
evidence  offered  by  respondent,  in  refusing  to 
strike  out  and  in  striking  out  certain  evi- 
dence during  the  course  of  the  trial.  In  ad- 
dition to  these  assignments  of  error,  appel- 
lant makes  the  general  assignment  that  the 
court  erred  in  its  failure  to  make  findings  of 
fact  upon  all  of  the  material  issues  raised  by 
the  pleadings. 

In  our  (pinion  there  are  but  four  control- 
ling questions  involved  in  this  present  ap- 
peal: First,  whether  there  was  sufficient 
legal  evidence  Introduced  at  the  trial  to  es- 
tablish a  necessity  for  the  •construction  of  the 
temporary  logging  railroad  and  for  the  con- 
demnation of  the  lands  sought  to  be  taken  by 
the  respondent  company  for  that  purpose; 
second,  whether  the  lands  sought  to  be  taken 
were  already  appropriated  to  a  public  nse, 
prior  to  the  commencement  of  the  action  to 
condemn  by  the  respondent  company ;  third, 
whether  the  transfer  of  the  lands  sought  to 
be  condemned  and  appropriated  by  the  re- 
spondent company  to  the  Shoshone  Railway 
Company,  a  common  carrier,  by  the  appellant 
company,  defeated  or  in  any  manner  affected 
the  right  of  respondent  company  to  condemn 
said  lands  for  right  of  way  purposes,  or  af- 
fected the  necessity  for  It  to  take  and  con- 
demn said  lands  in  order  to  remove  and 
manufacture  its  timber  from  its  lands  de- 
scribed in  its  complaint ;  and,  fourth,  whetb- 
er  the  logging  railroad  constructed  by  the 
Blackwell  Lumber  Company  upon  the  lands 
of  the  Empire  Mill  Company  became  tlie 
property  of  the  Empire  Mill  Company  under 
the  facts  of  this  case. 

[1]  Directing  our  attention  to  the  first  prop- 
OBltion,  which  we  do  not  deem  necessary  to 
discuss  at  length,  the  question  of  necessity 
is  one  of  fact,  and  where  there  is  a  substan- 
tial conflict  in  the  evidence  the  findings  of 
tlie  trial  court  wlU  not  be  disturl>ed.     In 
passing,  however,  we  might  say  that  the  rec- 
ord conclusively  shows  that  there  is  no  otber 
feasible  way  whereby  either  the  appellant  or 
respondent  will  be  able  to  move  the  timber 
from  their  respective  holdings,  except  over 
a  railroad  to  be  constructed  along  the  route 
sought  to  be  taken  by  the  respondent  here- 
in, as  was  said  by  Mr.  Blackwell,  president  of 
th«  respondent  company,  among  other  things 
in  his  testimony  (and  upon  tliis  point  he  Is 
corrot)orated  by  witness  Mr.  Connolly),  in  an. 
swer  to  the  following  question  propounded  Ity 
counsel  for  respondent: 
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"Q.  Yon  may  (tate  to  the  coart  what  !■  the 
feasible  way  of  markedng  that  timber  [referring 
to  the  timber  upon  the  lands  of  the  BlackweU 
Lumber  Company],  getting  it  out  of  there  in  the 
form  of  sawloga  and  transporting  it  to  market? 
A.  Why,  that  is  the  natural  and  feasible  route, 
and  the  only  one.  Q.  Which?  A.  The  way  our 
road  ia  built  up  the  tavine." 

Mr.  Lawrence  F.  Connolly  also  testified 
that  the  right  of  way  down  through  the  three 
40-acre  tract*  over  which  the  respondent  has 
in  part  constructed  Ita  railroad  was  the  only 
feasible  way'for  getting  out  the  timber  on  the 
lands  of  the  Empire  Mill  Company,  and  the 
court  In  Its  seventh  finding  of  fact.  In  har- 
mony with  this  evidence,  finds: 

"That  there  is  but  one  feasible  and  practicable 
way  to  move  and  utilize  said  timber  which  ia  by 
use  of  Buch  railroad.  •  *  *  That  the  only 
practicable  and  feasible  route  across  said  lands 
for  said  railroad  ia  the  route  described  in  plain- 
tiff's complaint,  •  *  *  and  it  ia  necessary  In 
order  to  build  and  operate  said  railroad,  and  in 
order  that  said  timber  may  be  removed  and  man- 
ttfactnred,  for  plaintiff  to  acquire  said  right  of 
way  across  said  lands  herein  sought  to  b«  con- 
demned." 

[2,  3]  Coming  now  to  the  second  proposi- 
tion, Lawrence  F.  Connolly,  manager,  secre- 
tary, and  treasurer  of  the  Empire  Mill  Com- 
pany, among  other  things,  testified  that  the 
lands  sought  to  be  condemned  by  the  respond- 
ent company  were  appropriated  for  railroad 
use  by  the  Empire  Mill  Company  some  time 
In  1913;   that  said  appropriation  was  made 
by  him  as  an  officer  of  the  Empire  Mill  Com- 
pany for  the  purpose  of  constructing  a  rail- 
road to  transport  the  timber  owned  by  the 
Empire  Mill  Company  along  practically  the 
Identical   route  over  which  the  respondent 
company  has  constructed  Its  railroad;   that 
said  appropriation  was  made  by  running  out 
the  lines,  placing  stakes  along  the  right  of 
way,  and  blazing  out  a  part  of  the  trails; 
that  nothing  further  has  been  done  by  the 
appellant  company  or  on  Its  behalf  looking  to 
the  construction  of  its  proposed  railroad.   No 
right  of  way  was  procured  over  the  lands  of 
the  respondent  company  or  over  the  lands  of 
one  Magee,  located  between  the  lands  of  the 
appellant  company  and  the  Chicago,  Milwau- 
kee &  St.  Paul  Railroad,  and  no  contract  or 
understanding  was  had  with  said  latter  com- 
pany for  Junction  connections  with  their  line. 
It  farther  appears  that  there  is  no  evidence 
of  any  official  action  by  the  directors  of  the 
Empire  MUl  Company  appropriating  or  adopt- 
ing such  right  of  way,  which  action  would  ap- 
pear to  us  to  be  Imperative  In  that  the  power 
to  locate  a  railroad  by  a  corporation  Is  vest- 
ed in  its  board  of  directors,  and  that  some 
corporate  action  by  the  Empire  Mill  Com- 
imny   was  absolutely  necessary  in  order  to 
constitute  a  valid  appropriation  for  a  public 
use  of  the  lands  sought  to  be  taken  in  this 
action,  so  ns  to  defeat  the  right  of  the  Black- 
weU Lnmber  Company  to  make  an  appropria- 
tion of  such  land  for  a  public  use,  and  It  fur- 
ther  api)ears  that  said  company  for  many 
years  has  not  been  engaged  In  the  operation 
of  sawmilla,  and  is  a  holding  company  of  tim- 


ber lands  only.  The  respondent  company 
when  it  went  upon  the  lands  of  the  appellant 
company  found  It  merely  idle  land,  wholly 
unimproved,  and  devoted  to  no  public  use. 

It  may  be  contended  that  by  reason  of  the 
ownership  of  the  lands  sought  to  be  taken 
being  vested  in  fee  In  the  Empire  Mill  Com- 
pany, It  was  not  required  to  make  an  appro- 
priation over  its  own  lands  for  a  public  use, 
or  adopt  one  made  In  its  behalf  by  one  of 
its  officers.  If  as  a  matter  of  fact  tiie  lands 
sought  to  be  taken  had  been  actually  and  In 
good  faith  appropriated  or  devoted  to  a  pub- 
lic use  by  the  Empire  Mill  Company,  prior  to 
the  commencement  of  this  action  to  condemn 
by  the  BlackweU  Lumber  Company,  and  the 
proof  established  that  fact,  there  is  no  ques- 
tion but  what  the  contention  would  be  cor- 
rect ;  but  the  facts  do  not  bear  out  this  con- 
tention. The  facts,  as  disclosed  by  the  entire 
record,  relating  to  the  purported  appropria- 
tion by  the  appellant  company  of  the  lands 
sought  to  be  taken  by  the  respondent  com- 
pany, support  In  our  opinion  the  eleventh ' 
finding  of  fact  made  by  the  trial  court,  which 
is  OS  follows: 

"That  the  property  sought  to  be  condemned 
[by  the  BlackweU  Lumber  Company]  is  not  al- 
ready appropriated  to  a  raUroad  use  by  the  de- 
fendant [Empire  Mill  Company]  or  any  other 
person  or  company,  and  is  not  appropriated  to 
any  public  use.  That  the  making  of  blazes  and 
setting  of  stakes  by  I^wrence  Connolly  in  1018 
as  alleged  and  claimed  did  not  constitute  an  ap- 
propriation of  a  right  of  way  over  said  lands 
herein  sought,  or  any  lands  in  behalf  of  the  Em- 
pire Mill  Company,  and  no  part  of  said  land 
has  been  appropriated  by  the  Empire  Mill  Com- 
pany, or  any  other  person  or  company  prior  to 
the  commencement  of  this  action. 

Under  the  Constitution  and  laws  of  this 
state,  as  construed  by  the  decisions  of  this 
court,  the  lands  of  appeUant  were  subject  to 
condemnation,  and  were  not  devoted  to  a  pub- 
lic use  (Portneuf  Irrigation  Ca,  Ltd.,  v. 
Budge,  16  Idaho,  116,  100  Pac.  1016, 18  Ann. 
Cas.  674;  Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Une  R.  R.  [C.  C]  104  Fed.  623),  and 
the  principles  of  law  announced  In  the  fore- 
going decisions  are  In  our  opinion  borne  out 
by  the  following  decisions: 

As  was  held  In  the  case  of  Wllllamsport, 
etc.,  Co.  V.  Phila.,  etc.,  R.  Co.,  141  Pa.  407, 
21  Atl.  648,  12  L.  R.  A.  220,  the  making  of  a 
location  80  as  to  give  title  to  one  raUroad 
company  as  against  another  involves  some 
corporate  action  on  the  part  of  the  company, 
establishing  and  adopting  some  definite  route. 
An  engineer  alone  by  surveying  and  marking 
the  Une  cannot  make  a  location  and  effect 
a  valid  appropriation  of  the  land.  An  en- 
gineer may  make  explorations  In  advance  of 
the  location,  or  he  may  re-mark  the  line  or 
adjust  the  grades  after  the  adoption  of  a 
location;  but  an  engineer  alone  cannot  locate 
a  raUroad  so  as  to  give  title  to  the  company 
that  employs  him.  He  is  not  the  company. 
The  right  of  eminent  domain  does  not  reside 
In  him. 

We  thinlc  fhat  the  case  reported  in  ^1  Fed. 
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293-800,  Colorado  Eastern  Ry.  Oo.  v.  Union 
Pac.  Ry.  Co.  (C.  C.)  may,  In  many  respects,  on 
principle  be  applied  to  the  case  at  bar.  It  ap- 
pears that  the  Burlington  &  Missouri  Valley 
Railroad  Company  was  about  to  build  into 
Denver  and  was  seeking  terminal  facilities. 
The  superintendent  of  the  Colorado  Eastern 
Railway  Company  was  Instructed  to  buy  up 
such  ground  as  was  necessary  in  order  to 
keep  Its  competitor  from  getting  Into  the 
Union  Depot,  which  he  did.  The  court  In  its 
(pinion,  among  other  things,  said: 

"Without  imputing  to  the  defeodant  company 
the  selfish  and  indefensible  motive  of  being  ac- 
tuated in  the  acquisition  of  this  land  by  a  aesire 
to  obstruct  the  Burlington  Road's  access  to  the 
Union  Depot,  the  very  utmost  that  can  be  con- 
ceded to  the  defendant  is  that  it  entertained  the 
belief  that  this  piece  of  ground  might  become 
necessary  to  the  full  accommodation  of  its  husi- 
ness  in  the  future,  and  that  it  expects  to  so  ap- 
ply it.  This  is  bnt  a  prospective  dedication, 
which  may  or  may  not  ever  be  made.  If  the 
defendant  were  seeking  to  condemn  this  properly 
upon  a  prospective  increase  of  its  business,  'it 
■hoold  be  established  beyond  reasonable  doubt 
'  that  such  increase  will  occur.'  Railroad  Co. 
T.  Davis.  48  N.  Y.  145.  While  not  holding  de- 
fendant to  the  same  riKorous  rule  as  if  it  were 
seeking  to  condemn  this  property,  yet  'no  one 
can  bhnk  so  hard  as  not  to  see,'  from  the  evi- 
dence as  a  whole,  that  the  defendant  has  not 
for  five  years  done  any  other  act  looking  to  the 
subjection  of  this  piece  of  ground  to  its  ase; 
and,  if  it  is  held  exempt  from  the  exercise  of 
the  right  of  eminent  domain,  it  rests  for  its 
foundation  upon  conjecture,  or  a  contingency 
that  no  court  can  say  with  assurance  will  ever 
arise.  *  ♦  *  In  view  of  its  greater  necessity 
to  the  petitioner,  as  already  demonstrated,  I 
feel  constrained  to  hold,  both  on  reason  and 
authority,  that  this  mere  prospective  use  by  de- 
fendant should  yield  to  the  more  immediate  n». 
eessities  of  the  petitioner.  •  ♦  *  Mere  prior- 
ity of  acquisition,  or  even  of  occupation,  gives 
no  exclusive  right,  except  in  so  far  as  the  con- 
demnation trenches  upon  the  greater  necessities 
of  the  other  franchise.  East  St.  L.  C.  Ry.  Oo. 
V.  East  St.  I/.  U.  Ry.,  108  111.  265;  Lake  S.  & 
M.  S.  Ry.  Co.  V.  Chicago  &  W.  I.  R.  Co.,  97  lU. 
606." 

In  the  case  of  Butte,  Anaconda  &  Pacific 
Ry.  Co.  V.  Montana  Union  Ry.  Co.,  16  Mont 
504,  41  Pac.  232,  dl  L.  R.  A.  298,  60  Am. 
St.  Rep.  508,  the  court  says: 

"One  public  corporation  cannot  take  the  lands 
or  franchises  of  another  public  corporation  in 
actual  use  by  it  unless  expressly  authorized  to 
do  80  by  tiie  Legislature.  But  the  lands  of 
such  a  corporation  not  in  actual  nse  may  be 
taken  by  another  corporation,  authorized  to  take 
lands  for  its  use  in  invitum,  whenever  the  lands 
of  an  individual  may  be  taken,  subject  to  the 
quaUfication  that  there  is  a  necessity  therefor. 
2  Wood  R.  B.  p.  856. 

"We  think  this  to  be  the  true  rule,  and  that 
opposing  corporations  may  be  limited  to  the  en- 
joyment of  that  property  in  actual  use  by  them, 
and  that  which  is  reasonably  necessary  for  the 
safe,  proper  and  convenient  management  of  their 
business,  and  the  accomplishment  of  the  pur- 
poses of  their  creation.  Mobile  &  G.  R.  Co.  v. 
Alabama  M.  R.  Co.,  87  Ala.  501  [6  South. 
4041." 

In  the  case  of  Chicago  &  M.  Electric  R. 
Co.  V.  Chicago  &  N.  W.  Ry.  Co.,  211  HI.  852, 
71  N.  E.  1017,  where  the  electric  company 
sought  to  condemn  a  part  of  the  unused 
lands  of  the  Northwestern  Company,  it  was 


claimed  by  the  Northwestern  Company  that 
the  lands  were  appropriated  to  a  public  use 
and  condemnation  would  not  lie,  but  the 
court  said: 

"It  is  possible,  it  is  true,  that  the  Northwest- 
em  Company  may,  at  some  remote  time  in  the 
future,  need  for  public  use  the  25-foot  strip 
which  petitioner  seeks  to  condemn,  or  a  like 
space  elsewhere  at  that  station.  It  is  evident 
that  it  does  not  need  it  now,  and  will  not  need 
it  in  the  immediate  future.  Petitioner  needs  it 
now  for  a.  present  public  purpose,  for  which  it 
has  the  po^er  to  acquire  a  right  of  way  by  con- 
demnation. The  remote  and  uncertain  needs  of 
the  Northwestern  Company  must  yield  to  the 
present  and  certain  right  of  appellant." 

[4,  5]  Involved  In  the  third  proposition  Is 
the  transfer  of  the  lands  sought  to  be  con- 
demned to  the  Shoshone  Railway  Company, 
a  common  carrier,  subsequent  to  the  bringing 
of  the  action  by  the  respondent  and  after  the 
filing  of  its  Us  pendens.  It  also  appears 
from  the  record  that  the  respondent  com- 
pany had  constructed  its  railroad  from  a 
point  on  the  Chicago,  Milwaukee  ft  St.  Paul 
Railroad,  over  lands  lying  between  the  lands 
of  said  railroad  company  and  the  lands  of 
the  appellant  to  and  over  lands  of  the  ap- 
pellant company  to  within  a  distance  of  ap- 
proximately 200  feet  of  respondent's  lands, 
when  the  Shoshone  Railway  Company  was 
organized  by  the  officers  of  the  appellant 
company. 

It  Is  the  contention  of  counsel  for  appel- 
lant  that  the  incorporation  of  the  Shoshone 
Railway  Company,  as  a  common  carrier, 
although  subsequent  to  the  bringing  of  this 
action  by  the  Blackwell  Lumber  Company, 
and  a  conveyance  to  it  by  the  Empire  Mill 
Company  of  Its  r\glit  of  way  for  railroad 
use  over  the  lands  sought  to  be  condemned 
by  the  Blackwell  Lumber  Company,  defeated 
the  right  of  the  Blackwell  Lumber  Company 
to  appropriate  and  condemn  said  land  for 
a  temporary  logging  railroad,  upon  the  the- 
ory that  the  property  sought  to  be  condemned 
was  already  devoted  to  a  more  necessary  and 
Important  public  use.  Under  the  facta  in 
this  case  we  cannot  concede  the  correctness 
of  this  contention.  The  Empire  Mill  Com- 
pany, prior  to  the  bringing  of  this  action  by 
the  Blackwell  Lumber  Company,  had  made 
no  valid  appropriation  of  the  lands  sought  to 
be  condemned  for  a  public  use,  and  the  same 
was  not  by  It  devoted  to  a  public  use.  The 
mere  conveyance  of  the  right  of  way  selected 
by  the  Blackwell  Lumber  Company,  over 
which  it  intended  to  construct  Its  temporary 
logging  railroad,  by  the  Empire  MIU  Com- 
pany to  the  Shoshone  Railway  Company,  a 
common  carrier  Incorporated  by  the  officers 
of  the  Empire  MIU  Company,  ostensibly  for 
the  purpose  of  defeating  the  right  of  the 
Blackwell  Lumber  Company  to  condemn,  and 
thereby  complete  its  railroad,  would  not 
operate  In  and  of  ItseU  to  defeat  the  right 
of  the  Blackwell  Lumber  Company  to  main- 
tain this  action,  unless  we  adopt  the  theory 
advanced  by  counsel  for  appellant,  which 
involves  the  fourth  and  last  prQpositlon.  that 
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under  the  facts  In  this  case  the  Blackwell 
Lumber  Company  when  it  went  upon  the 
landa  of  the  Empire  Mill  Company  and  con- 
structed a  portion  of  its  railroad  became  a 
naked  trespasser,  and  as  such  could  initiate 
no  right  to  said  land  or  to  its  use.  This 
principle  of  law  may  be  conceded,  but  It 
does  not  necessarily  follow  that  It  lost  its 
right  to  condemn  and  that  being  such  naked 
trespaaser  the  logging  railroad  constructed 
by  it  upon  the  lands  of  the  Empire  Mill  Com- 
pany became  the  property  of  the  latter  com- 
pany. While  the  authorities  are  not  uniform 
npon  this  question,  we  think  the  correct  rule 
is  as  announced  In  Lewis  on  Eminent  Do- 
main, vol.  2,  {  759: 

"Penwns  and  corporationg  vested  with  the 
power  of  eminent  domain  have  no  more  right 
than  natnral  persons  to  enter  upon  private  prop- 
erty before  taking  the  steps  prescribed  by  law 
to  obtain  possession.  If  they  do,  the  owner  may 
have  his  common-law  remedies  o(  trespass  or 
ejectment,  or  be  may  resort  to  equity  and  enjoin 
the  invasion  or  use  of  his  land.  But,  in  all  snch 
cases,  the  persons  making  the  entry  may,  by 
proper  proMedlngs,  condemn  the  property  en- 
tered npon,  and  so  perfect  their  right  to  its  pos- 
■eaiion  and  enjoyment" 

In  the  case  of  Secombe  t.  Milwaukee  & 
St  Paul  RaUroad  Co.,  90  D.  8.  (23  Wall.) 
lOS-118,  23  I/.  Ed.  67,  in  relation  to  the  tak- 
ing of  private  property  by  a  railroad  com- 
pany under  the  power  of  eminent  domain, 
the  court  sa3ra  that: 

"Prior  occupation  without  authority  of  law 
wotild  not  preclude  the  company  from  taking 
■nbseqoent  measures  authorized  by  law  to  con- 
demn the  land  for  thdr  use.  If  the  company 
occapied  the  land  before  condemnation  withoat 
the  consent  of  the  owners  *  •  *  they  are 
Hable  in  trespass." 

And  again,  In  the  case  of  Stevens  v.  Con- 
necticnt  Co.,  86  Conn.  86,  84  Atl.  381,  Ann. 
Cas.  1913D,  607,  the  court  says: 

"The  fact  that  the  defendant  withoat  ao- 
thority,  entered  upon  the  plaintUTs  land  in 
question,  and  made  ezcavationa  as  above  stated. 
and  that  suits  for  damages  for  said  acts  are  still 
pending,  does  not  prevent  the  defendant  from 
proceeding  to  condemn  the  land  nnder  the  provi- 
sions  of  chapter  101  and  section  3687.  We  have 
no  occasion  to  decide  what  damages  the  plaintiff 
may  recover  in  said  pending  actions,  either  be- 
fore or  after  a  cmidemnation  of  the  land.  The 
question  before  us  is  whether  these  facts  con- 
stitute a  bar  to  condemnation  proceedings.  The 
antborities  are  that  they  do  not" 

And  in  the  notes  to  Ann.  Cas.  19131),  601, 
we  find  the  following  rule  announced,  sup- 
ported by  numerous  cases: 

"In  harmony  with  the  reported  case  it  is  gen- 
erally held  that  where  there  has  been  an  nnlaw- 
fnl  entry  on  land  and  a  suit  is  pending  to  re- 
cover damages  therefor,  snch  suit  is  no  bar  to 
the  right  of  the  trespasser  to  institute  condem- 
nation proceedings  to  obtain  title  to  the  land  in 
qaestion- 

In  tbe  case  of  JacloBonvllle,  eta,  -R.  Co.  t. 
Adams,  28  Fla.  631,  10  Sontli.  466,  14  L.  It 
A.  633,  the  court  held,  where  a  railroad  com- 
pany Iiavlng;  the  power  of  eminent  domain 
entered  on  land  unlawfully  and  constructed 
a  railroad  track  thereon,  on  recovery  of  a 
]ndgm«it  by  the  landowner  for  damages  and 


ejectment  against  the  railroad  company, 
that  tbe  appellate  court  could  withhold  its 
mandate  of  possession  to  allow  a  reasonable 
time  for  the  institution  and  consummation 
of  proper  condemnation  proceedings  by  the 
company.  If  there  was  no  bad  faith  on  the 
part  of  the  company  as  to  such  proceedings. 
The  rule  is  again  announced  in  16  Cyc. 
763.  as  follows: 

"Where  a  corporation  invested  with  the  power 
of  eminent  domain  enters  upon  land  without  the 
consent  of  the  owner,  express  or  implied,  and 
places  improvements  thereon,  and  subsequently 
institutes  proceedings  to  condemn  tbe  same  land, 
the  common-law  rule  that  a  structure  erected  by 
a  tort-feasor  becomes  a  part  of  the  land  does 
not  appiv  and  the  owner  is  not  entitled  to  the 
value  of  tbe  improvements  thus  wrongfully 
erected." 

[i]  Tbe  C<»istltution  and  laws  of  this  state 
in  granting  the  power  to  appropriate  pri- 
vate property  to  any  particular  public  nse 
restricts  its  grantee  to  take  only  such  prop- 
erty, and  for  such  length  of  timei^  as  shaU 
be  actually  necessary  for  such  use,  and  in- 
ferentially  requires  the  necessity  to  be  proved 
as  a  fact.  The  respondent  corporation  seeks 
but  a  temporary  nse  of  the  strip  of  land 
sought  to  be  ai^ropriated  and  condemned  for 
the  constructltm  of  its  temporary  logging 
railroad,  and  its  complaint  alleges  Qiat : 

It  "will  be  able  to  remove  from  its  lands  and 
transport  across  the  said  right  of  way  sought 
to  be  acqnired  in  this  acti<Hi  an  of  the  timber 
which  it  derftes  to  remove  at  this  time  in  a  very 
few  months,  and  tliat  the  nse  sought  of  the  lands 
of  tbe  defendant  is  therefore  but  temporary; 
that  tiie  plaintiff  will  not  materially  affect  or 
injure  the  lands  of  tiie  defendant  or  injure  the 
same  at  all." 

Upon  this  issne  the  trial  court  In  Its  find- 
lugs  of  fact  found: 

"That  the  plainUS  [the  respondent  here]  wib 
be  able  to  remove  from  its  said  lands  hereinl>e- 
fore  described  and  transport  all  said  timber 
across  said  right  of  way  to  be  acqnired  in  Ihis 
action,  within  one  year  after  it  acquires  said 
right  of  way." 

The  court,  however,  in  its  judgment  of 
condemnation  fails  to  limit  tbe  time  of  the 
use  of  appellant's  lands.  In  thhi  respect  we 
think  the  judgment  should  be  amehded,  re- 
stricting the  right  to  the  use  of  tb^  lands  of 
appellant  company  to  one  year  after  it  ac- 
quires the  right  to  such  use,  and  the  trial 
court  is  hereby  directed  to  amend  its  judg- 
ment in  this  respect. 

Upon  an  examination  of  the  entire  tran- 
script in  this  case,  we  are  convinced  that 
there  la  but  one  feaslUe  way  for  the  re- 
spondent company  to  remove  its  timber,  cut 
and  growing  upon  its  lands  described  in  its 
complaint,  and  that  is  by  the  construction  of 
a  temporary  logging  railroad  over  the  right 
of  way  that  it  seeks  to  condemn  over  the 
lands  of  the  appellant  company.  These  lands 
are  located  in  a  monntainous  section  of  this 
state,  covered  with  growing  timber  of  great 
value,  which  must  either  be  transported  to 
the  mills  of  the  respondent  company,  or  other 
mllla,  to  be  manufactured  into  lumber,  or 
left  to  lie  upon  the  ground  and  decay  or  be 
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subject  to  destractlon  by  fires.  The  lands 
were  not,  prior  to  the  constmctloQ  of  the  tem- 
porary logging  railroad  by  the  respondent 
company,  devoted  to  a  pnbllc  use  or  any  iis& 
Upon  the  lands  of  these  compauies,  which 
may  be  reached  by  this  railroad  and  an  ex- 
tension thereof,  there  are  abont  10,000,000 
feet  of  growing  timber,  matured  and  ready 
to  be  manufactured.  All  of  this  timber  can 
be  transported  to  mills  and  manufactured  In- 
to lumber  over  the  railroad  constructed  upon 
this  right  of  way,  by  reason  of  its  location, 
wliich  by  agreement  migut  be  utilized  by 
both  companies  without  tn  any  way  seriously 
discommoding  the  appellant  company.  To 
deprive  the  respondent  company  of  the  right 
of  condemnation  would  mean  In  effect  the 
destructioa  of  the  timber  growing  upon  its 
lands.  To  sustain  the  Judgment  of  the  trial 
court  means  the  development  of  one  of  the 
material  resources  of  the  state  and  making 
possible  the  transportation  and  manufacture 
into  lumber  of  between  3,000,000  and  5,000,- 
000  feet  of  valuable  timber.  The  march  of 
progress  in  the  development  of  the  material 
resources  of  this  state  would  almost  seem 
to  Justify  the  temporary  use,  upon  Just  com- 
pensation being  paid,  of  the  lands  of  the  ap- 
pellant company,  despite  the  owner's  protest, 
in  view  of  the  great  beneflts,  both  direct  and 
incidental,  that  will  follow  by  reason  of  the 
construction  of  the  temporary  railroad,  and 
we  are  of  the  opinion  that  under  the  facts  of 
this  case  and  under  the  provision  of  the  Con- 
stitution of  this  state  heretofore  referred  to, 
the  power  of  eminent  domain  may  be  right- 
fully exercised. 

In  view  of  the  conclusions  reached  by  this 
court,  it  will  be  the  duty  of  the  commission- 
ers heretofore  appointed  by  the  trial  court  to 
hear  testimony,  assess  damages,  and  make 
their  r^ort  as  provided  by  section  5226,  Rev. 
Codes,  and  upon  the  filing  of  said  report 
showing  the  amount  of  damages  that  will 
be  suffered  by  the  owner  of  the  property 
sought  to  be  taken  in  this  action,  and  the  pay- 
ment of  the  same  to  such  owner  or  into  court 
for  the  use  and  benefit  of  such  owner,  the 
respondent  company  will  be  authorized  to 
enter  into  the  possession  and  use  of  the 
lands  sought  to  be  condemned  pending  the 
final  hearing  (Pyle  v.  Woods,  18  Idaho,  674, 
111  Pac.  746;  Portneuf  Irrigation  Co.  v. 
Budge,  supra),  or  until  the  expiration  of  the 
time  limited  in  the  Judgment  to  be  corrected 
AS  herein  indicated. 

Findtnir  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  upon  amend- 
ment as  herein  indicated  Is  sustained,  and  It 
is  so  ordered.  Costs  are  awarded  to  appel- 
lant. Portneuf-Marsh  Valley  Irrigation  Co. 
V.  Portneuf  Irrigation  Co.,  19  Idaho,  492, 
114  Pac.  19 ;  Rawson  Lumber  Co.  r.  Bichard- 
son  et  aL,  26  Idaho,  37, 141  Pac.  74. 

SULLIVAN,  C.  J.,  concurs. 


MORGAN,  J.  (concurring).  Accepting  the 
decision  of  the  majority  of  this  court  in  the 
case  of  Blackwell  Lumber  Co.  v.  Empire  Mill 
Co.,  28  Idaho,  666,  165  Pac.  680,  as  the  law 
of  this  case,  I  concur  In  the  foregoing  opin- 
ion. My  views  upon  the  rii^t  to  exercise  the 
power  of  eminent  domain  in  cases  of  this 
kind  are  fully  expressed  in  the  dissenting 
opinion  appearing  in  28  Idaho  at  page  682, 
166  Pac.  680,  and  no  useful  purpose  will  be 
served  by  a  reiteration  of  them  at  tUs  time. 


LTJKICH  V,  UTAH  CONST.  CO.    (Na  2904.) 
(Supreme  Court  of  UUh.    Sept  29,  1918.) 

1.  Appeal  and  Esbob  «s»494— Bxmw— Rkv 

OBD. 

In  case  of  appeal  there  must  be  record  evi- 
dence showing  that  a  final  Judgment  was  render^ 
ed  and  entered,  or  the  appeal  cannot  prevail. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ({  2285,  2286;  Dec.  Dig.  «=> 
494.] 

2.  JUDOHKNT   «s>272   —   ENTBT   —  JUBIBDIO- 
TION  OF  OOITBT. 

Where  an  appeal  was  taken  after  granting  of 
a  nonsuit  in  September,  1913,  and  no  final  judg- 
ment was  attempted  to  be  entered  until  August, 
1915,  the  trial  court  did  not  lose  Jurisdiction  to 
enter  final  judgment  merely  because  the  judg- 
ment was  not  entered  immediately  after  the  mo- 
tion was  sustained,  or  be<»ase  of  a  premature 
appeal  which  oonld  not  effectuate  anything,  bnt 
the  case  continued  pending  in  the  trial  court  for 
final  disposition, 

[Ed.  Note.— S\>r  other  cases,  see  Judgment, 
Cent.  Dig.  §§  61^-623:  Dec.  Dig.  «=>272.] 

3.  Appeai.  and  Ebbob  4=>347(1)  —  Txxe  fob 
Taking  Appeai/— Nunc  Pbo  tdno  Bktbt. 

Under  Comp.  Laws  1907,  |  3301,  providing 
that  an  appeal  may  be  taken  within  six  months 
from  the  entry  of  judgment,  where  a  final  judg- 
ment was  not  entered  and  an  appeal  for  that 
reason  failed,  a  judgment  could  be  entered,  the 
time  within  which  an  appeal  must  be  taken  runs 
from  the  actual  entry  of  the  judgment,  and  such 
entry  for  purposes  of  appeal  may  not  be  con- 
sidered a  nunc  pro  tunc  entry. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1897,  1809;  Dec.  Dig.  <8=3 

4.  Stattjtes  ^=a228— Pbkvxottb  DsCISIOIfB  AB 

CONTBOLLINO    DECISIONS    OF    OTHXB    JCBIB- 

DicTiONS— Sa>[e  Statute.' 
Where  Comp.  Laws  1907,  |  3301,  touching 
time  for  taking  appeals,  was  taken  from   the 
California   Code,   a  California  case   construing 
the  section  is  decisive  of  the  question  involved. 

[Ed.  Note.— For  other  cases,  see  Statatea, 
Cent  Dig.  {  307;  Dec.  Dig.  <e=>226.] 

5.  Appeai.  and  Ebbob  ®=>586(7)  —  Rbvixw  — 
ASSIONUENTB  OF  Ebbob— Rbcobo. 

Where  a  record  on  appeal  disclosed  that  the 
parties  stipulated  that  the  abstract  used  in  a 
former  appeal,  dismissed  as  prematnre,'mi^t  be 
used  in  instant  appeal,  the  rale  of  the  court  was 
substantially  complied  with,  and  its  purpose  sub- 
served when  appeUant  obtained  leave  to  reflle  the 
original  abstract  which  contained  the  assign- 
ments of  error,  as  respondent  was  apprised  of  er- 
rors relied  on. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2606;  Dec.  Dig.  «s>S8i3(7).) 


esstJPot  other  casA*  see  same  topic  and  KBT-MtniBSR  In  all  Ker-Numberod  Digests  and  Ind«XM 
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6.  Appbai,  aitd  Brbob  «B9B8e(4)  —  Rxvibw  — 

ABSTBACn^^CDaiCZKT. 

Where  a  judgment  was  in  the  jndgment  roll, 
but  was  not  printed  in  the  abstract,  becaase  a 
new  abstract  was  not  printed  after  Jadgment 
was  entered,  bnt  abstract  used  in  a  premature 
appeal  was  refiled  by  consent,  a  rule  requiring 
the  judgment  to  be  printed  In  the  abstract,  but 
not  in  terms,  making  failure  to  print  it  in  the  ab- 
stract a  cause  for  dismissing  an  appeal,  is  di- 
rectory, and  in  view  of  the  stipulation,  the  rules 
of  the  court  were  substantially  and  sufficiently 
complied  with  to  withstand  a  motion  to  dismiss 
the  appeal. 

[EML  Note.— For  other  caaes,  aee  Aiipeal  and 
Error,  Dec.  Dig.  «=9586(4).] 

7.  Masikb  and  Skbvaht  «s>222(2)  —  AonOR 
lOB  IirjUBixs— Absumptiok  of  Risk. 

^  In  an  action  for  death  of  plaintiffs  son, 
where  it  appeared  that  deceased  was  killed  in  the 
performance  of  a  portion  of  his  usual  duties,  in 
prying  down  a  mass  of  rock  and  earth  on  a  4B- 
degree  incline,  pursuant  to  the  orders  of  defend- 
ant's foreman,  although  it  be  conceded  that  the 
foreman  did  not  exercise  ordinary  care  under  the 
circumstaflcea,  the  conditions  and  danger  which 
were  an  ordinary  incident  of  the  work  being  such 
tliat  a  person  of  ordinary  intelligence  most  be 
preaum^  to  have  appreciated  them,  the  deceased 
willingly  assumed  the  risk.i 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  649;  Dec.  Dig.  <3s»222^.] 

8.  Mabtxb  and  Sxbvant  «s»288(11)— Aoiiozt 

FOB  IrJUBIXS— ASSITHPTION  OF  RiBK. 

In  an  action  for  death  of  plaintiCTs  son,  the 
fact  that  deceased,  who  was  fully  developed  both 
physically  and  mentally  and  had  been  engaged 
in  the  work  for  a  month  before  the  accident, 
was  only  19  years  of  age,  standing  alone,  does 
not  prevent  a  finding  that  as  a  matter  of  law 
he  assumed  the  risk.i 

[Ed.  Note.— For  otlier  cases,  see  Master  and 
Servant.  Cent  Diy.  If  1079-1082;  Dec.  Dig.  <g=» 
288(11).] 

Appeal  from  District  Conrt,  Salt  Lake 
County;  O.  W.  Ifoise,  Judge. 

Action  by  Nlko  Loldch  against  tbe  Utah 
ConatmctiMi  Company;  a  corporation.  Jndg- 
taeait  fw  defoidaat,  and  plaintiff  appeals. 
AlQrmed. 

Weber  &  Olson,  of  Salt  Lake  City,  for  ap- 
pellant. Howat,  Macmlllan  &  Nebeker,  of 
Salt  Lake  City,  for  respondent 

SCHICK,  3.  This  Is  the  second  appeal  in 
this  case.  Lokich  ▼.  Utah  Const  Co.,  160 
Pac.  296. 

Tbe  first  appeal,,  upon  respondent's  motion, 
was  dismissed  upon  the  sole  ground  that  It 
was  premature;  that  Is,  it  was  brought  be- 
fore final  Judgment  had  been  duly  entered  in 
tbe  case.  After  the  former  appeal  was  dis- 
missed a  Judgment  was  duly  entered  and  a 
motion  Is  now  interposed  by  the  respondent 
to  dismiss  this  appeal:  '  (1)  Because  the  dis- 
trict conrt  bad  lost  Jurisdiction  to  enter 
Judgment:  (2)  that  no  final  Judgment  ap- 
pears in  tbe  printed  abstract;   and  (3)  that 


>ToolM  ▼.  OVetU  Const.  Co.,  40  Utah,  165,  US 
T*e.  10. 

>  Cook  T.  U.  B.  Smeltlns  Co.,  84  Utah,  ISO  >7  Fao. 
28;  Rloliardfl  v.  Ogden  Steam  Laundry,  32  Utah, 
4B.  91  Pac.  ZtT;  Oolcsh  v.  Utah  Apex  UlD.  Co., 
W  Pac  — . 


the  assignments  of  error  do  not  appear  in 
tbe  printed  abstract 

[1]  As  before  stated,  tbe  former  appeal 
was  dismissed  upon  respondent's  motion 
upon  the  sole  ground  that  no  final  Judgment 
of  dismissal  bad  been  entered  after  Its 
motion  for  nonsuit  was  sustained.  It  is  a 
universal  rule  that  in  case  of  appeal  tbere 
must  be  record  evidence  showing  that  a 
final  Judgment  was  rendered  and  entered,  or 
the  appeal  cannot  prevail.  We  need  not  now 
inquire  whether  tbe  appellant  oould  or  could 
not  have  perfected  bis  former  appeal  under 
our  statute.  It  is  sufficient  for  the  purposes 
of  this  decision  to  know  that  the  appeal  was 
dismissed  upon  tbe  sole  ground  that  it  was 
prematurely  brought  After  tbe  remittitur 
from  this  court  had  reached  tbe  district 
court  from  which  tbe  former  appeal  was  tak- 
en and  in  which  the  motion  for  nonsuit  was 
granted  in  September,  191S,  tbe  appellant 
moved  the  district  conrt  tliat  it  direct  that 
a  final  Judgment  of  dismissal  be  entered, 
which  was  accordingly  done.  This  appeal  is 
from  that  Judgment. 

[2]  It  is  now  contended  that  inasmuch  as 
tbe  motion  for  nonsuit  was  made  in  Septem- 
ber, 1913,  and  that  an  appeal  was  taken  and 
dismissed,  and  that  no  final  Judgment  was 
attempted  to  be  entered  until  August,  1916, 
tbe  district  court  bad  lost  Jurisdiction  of  tbe 
cause  and  was  powerless  to  enter  Judgment 
therein.  We  cannot  see  any  reason  for  ao 
holding.  If  tbe  former  appeal  was  prema- 
ture, as  we  held  it  was,  then  there  was  In 
fact  no  appeal  that  could  effectuate  anj-thiug. 
We  are  of  tbe  opinion  that  tbe  court  did  not 
lose  Jurisdiction  to  enter  final  Judgment 
merely  because  tbe  Judgment  was  not  entered 
immediately  after  tbe  motion  for  nonsuit 
was  sustained.  Until  a  final  Judgment  was 
entered  the  cause  was  not  disposed  of,  and 
In  one  sense,  therefore,  it  continued  to  be 
pending  in  the  district  court  for  final  dis- 
position. Such  disposition  was  not  made 
until  August  1916,  when  the  final  Judgment, 
which'  now  is  appealed  from,  was  entered. 
We  cannot  aee  why  the  district  court  did 
not  possess  the  same  power  to  enter  Judg- 
ment in  August,  1016,  that  It  bad  In  Septem- 
ber, 1913,  when  the  motion  for  nonsuit  was 
interposed,  but  no  Judgment  was  entered 
thereon. and  to  tliat  effect  are  the  authorities. 
In  Waters  v.  Dumas,  75  Cal.  663, 17  Pac.  688, 
a  Judgment  was  not  entered  uAtll  about  4 
months  bad  elapsed  after  It  should  have  been 
entered,  and  it  was  held  that  Judgment  was 
properly  entered,  and  that  tbe  California 
statute,  which  is  tbe  same  as  ours  respect- 
ing tbe  time  Judgment  sbould  be  entered, 
was  directory  merely.  In  Edwards  v.  Hell- 
Ings,  103  Cal.  204,  87  Pac  218,  Judgment  was 
not  entered  until  8  years  had  elapsed,  yet  the 
Supreme  Court  of  California  held  tbe  Judg- 
ment was  properly  entered.  See,  also,  Brady 
v.  Burke,  00  Cal.  1,  27  Pac  62.  lo  Sbephard 
V.  Brenton,  20  Iowa,  41,  a  Judgment  entered 
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more  than  18  montlu  after  verdict  was  held 
proper  and  timely.  To  the  same  effect  are 
Monntaln  v.  Rowland,  30  Oa.  929,  and  Bur- 
nett ▼.  State,  14  Tex.  4S0,  66  Am.  Dec.  131. 
We  are  of  the  opinion,  therefore,  that  the 
court  had  ample  power  to  enter  final  judg- 
ment, and  that  In  case  It  had  refused  It 
could  have  been  compelled  to  do  so. 

[3]  It  Is,  however,  further  Insisted  that  we 
are  without  Jurisdiction  because  the  motion 
for  nonsuit  was  made  and  sustained  In  Sep- 
tember, 1913,  and  that  all  that  was  left  un- 
done was  merely  to  enter  final  judgment. 
It  is  therefore  contended  that  the  judgment 
entered  In  August,  1915,  was  a  mere  nunc 
pro  tunc  entry  which  related  back  to  the 
time  when  the  motion  for  nonsuit  was  sus- 
tained, and  that  for  that  reason  the  time 
for  appeal  commenced  to  run  In  September, 
1913,  yrhea  final  judgment  Eftiould  have  been 
entered.  No  doubt  there  are  jurisdictions 
in  which  It  la  held  that  such  an  entry 
of  judgment,  as  between  the  parties,  con- 
stitutes a  nunc  pro  tunc  entry.  2  Gyc. 
796,  797.  There  are  other  cases  In  which 
it  is  held  that  where  the  belated  entry 
merely  constitutes  an  amendment  of  a  judg- 
ment originally  entered,  such  entry  is  mere- 
ly a  nunc  pro  tunc  entry  wliich  relates 
back  to  the  time  the  orig^al  judgment  was 
entered  and  does  not  enlarge  the  time  with- 
in which  to  appeaL  Estate  of  Scott,  124  Oal. 
671,  67  Pac.  664.  Such,  however,  is  not  the 
case  when  no  judgment  has  been  entered. 
Our  statute  (Comp.  Laws  1907,  |  8801),  so 
far  as  material  here,  provides: 

"An  appeal  may  be  taken  within  six  months 
from  the  entry  of  the  judgment" 

That  section  was  taken  from  the  Oalifomia 
Code  of  Civil  Procedure,  f  939,  and  was  in- 
corporated Into  the  Revised  Statutes  of  Utah 
of  1898  as  section  3S01.  The  Supreme  Court 
of  California,  in  1888,  in  the  case  of  Coon  v. 
United  Order  of  Honor,  76  Cal.  364,  18  Paa 
8S4,  construed  section  3S01,  supra,  and  It  is 
expressly  held  that  In  case  a  final  judgment 
has  not  been  entered,  and  an  appeal  for  that 
reason  falls,  a  judgment  may  be  entered  and 
the  time  within  which  an  appeal  must  be  tak- 
en runs  from  the  actual  entry  of  the  judg- 
ment, and  that  such  entry,  for  the  purposes 
of  appeal,  may  not  be  considered  as  a  nunc 
pro  tone  mtry.  In  passing  upon  that  point 
the  Supreme  Court  of  California  there  said: 

"The  rights  of  the  parties  in  respect  to  an  ap- 
peal are  determined  by  the  date  of  the  actual  en- 
try of  the  judgment,  and  they  cannot  be  affected 
by  the  ent^  of  the  judgment  nunc  pro  tunc  as  of 
a  prior  date.  The  time  to  appeal  begins  to  run 
from  the  time  of  the  actual  entry." 

[4]  In  view  that  our  statute  is  taken  from 
California  tliat  case  Is  decisive  of  the  ques- 
tion just  discussed. 

[5,  (J  It  hs,  however,  also  contended  that 
the  appeal  Should  be  dismissed  because  "the 
assignments  of  error  do  not  appear  In  the 
abstract,"  and  because  the  final  Judgment 
is  not  printed  therein.  The  record  discloses 
that  the  parties  stipulated  that  the  "ab- 


stract of  record  used  In  the  former  appeal 
•  •  •  may  be  used  In  the  present  ap- 
peaL Appellant,  therefore,  prepared  no  new 
nor  additional  abstract  It  is  now  contended 
that  under  the  rules  of  this  court  appellant 
should  have  prepared  an  additional  abstract 
in  which  he  should  have  printed  the  assign- 
ments of  error  and  the  final  judgment.  The 
assignments  of  error  that  are  relied  on  here 
are  a  verbatim  copy  of  the  assignments  on 
the  former  appeal,  all  of  which  were  printed 
in  the  abstract  All  that  the  appellant  would 
have  accomplished  by  printing  the  last  as- 
signments of  error  wottld  have  been  to  print 
a  duplicate  of  the  former  assignments.  Since 
appellant  was  given  the  right  to  use  his  origi- 
nal abstract  we  cannot  see  why  it  was  neces- 
sary for  him  to  again  print  what  was  al- 
ready contained  in  the  original  abstract 
As  a  matter  of  course  he  was  required  to 
file  new  assignments  of  error,  ois  at  least, 
to  obtain  permission  to  refile  his  old  ones. 
He  did  that  We  think  the  rule  of  this  court 
was  substantially  complied  with  when  appel- 
lant obtained  leave  to  refile  his  original  ab- 
stract which  contained  the  assignments  of 
error  as  filed  in  this  case.  Surely,  neither 
the  court  nor  respondent  could  have  been 
benefited  by  reprinting  the  assignments  of 
error.  The  object  or  purpose  of  the  rule 
was  subserved,  since  respondent  was  apprised 
of  the  errors  appellant  relied  on  so  that  It 
could  answer  them  and  could  assign  and  file 
cross-errors  if  it  desired  to  do  so.  It  is  true 
that  the  Judgment  Is  not  printed  in  the  ab- 
stract It  is,  however,  in  the  Judgment 
roll,  and  the  only  reason  it  is  not  in  the 
printed  al>stract  is  because  no  new  abstract 
was  printed  after  the  Judgment  was  entered, 
as  before  stated.  ^n>e  rule,  however,  does 
not,  at  least  not  in  terms,  make  the  teilure 
to  print  the  judgment  in  the  abstract  a  cause 
for  dismissing  an  appeal.  Admitting,  howev- 
er, that  under  the  rule  the  judgment  should 
have  I>een  printed  in  the  abstract,  yet  the 
rule  is  directory  merely  and  was  promulgat- 
ed as  a  means  of  promoting  the  ends  of 
justice  and  to  aid  or  advance  Judicial  ad- 
ministration. Moreover,  in  view  of  the  stipu- 
lation before  referred  to,  if  the  respondent 
did  not  waive  its  right  to  interpose  this 
objection,  yet  the  rules  have  been  substan- 
tially complied  with,  and  this  is  sufiSdent 
to  withstand  a  motion  to  dismiss  an  appeal. 
The  motion  to  dismiss  the  appeal,  therefore, 
cannot  prevail. 

r7]  This  brings  us  to  the  merits  of  the  ap- 
peaL The  plaintiff,  who  Is  a  resident  of 
Austria,  brought  this  action  to  recover  dam- 
ages for  the  death  of  Ills  son  Mike  trucklch 
who  was  employed  by,  and,  it  is  alleged,  was 
killed  through  the  negligence  of  the  defend- 
ant At  the  conclusion  (tf  plalntUTs  evidence 
the  defendant  moved  for  a  nonsuit  on  vari- 
ous grounds,  among  others,  that  no  negli- 
gence had  been  shown  on  the  part  of  the 
defendant,  that  the  deceased  had  assumed 
the  risk  of  injury,  and  tliat  he  was  guilty  ot 


Digitized  by 


Google 


Utah) 


I.UKICH  ▼.  UTAH  CONST.  CO. 


27S 


contribntory  negUgenoe,  wUcb  was  the  prozi- 
mate  cause  of  hla  death. 

The  coatrolllng  fi&cts,  briefly  stated,  are, 
that  In  Jnly,  1910,  the  defendant  was  engag- 
ed In  making  a  somewhat  extenslTe  excava- 
tion along  the  side  of  a  mountain;  that  in 
making  the  excavation  the  material,  includ- 
ing rocks,  was  blasted  from  the  mountain 
side  by  means  of  explosives,  and  a  steam 
shovel  was  used  to  take  up  the  material 
after  blasting  and  to  load  it  upon  cars  which 
were  operated  along  the  foot  of  the  mountain. 
After  blasting  down  the  material,  and  in 
loading  it  upon  the  cars  with  the  steam  shov- 
el, what  Is  called  a  one-to-one  slope,  that  Is, 
a  45-degree  incline,  was  formed  along  the 
mountain  side,  which  was  quite  high.  In 
blasting,  and  perhaps  in  removing  the  ma- 
terial from  the  mountain  side  with  the  steam 
shovel,  often  some  boulders  or  rocks,  or  other 
masses  of  material,  were  lodged  on  different 
parts  of  the  slope  or  incline  aforesaid.  When 
that  occurred  it  was  the  duty  of  the  de- 
ceased to  go  along  the  slope,  and,  with  an 
iron  bar  or  some  suitable  Instrumeut,  pry 
loose  the  rocks  and  material  aforesaid  so  that 
they  would  roll  or  sUde  down  the  slope  or 
incline  to  the  foot  thereot  It  was  necessary 
to-  do  that  so  as  to  protect  the  men,  who 
were  working  at  and  about  the  steam  shovel 
at  the  foot  of  the  incline,  from  being  Injured 
by  the  rocks  and  material  which  would  be- 
come loosened  by  the  operation  of  the  steam 
shovel,  and  thus  would  roll  or  slide  down  the 
Incline  aforesaid.  In  the  forenoon  of  the  2l8t 
day  of  July,  1910,  it  appears  that  some  rocks 
or  a  considerable  mass  of  material  lodged 
some  distance  up  the  incline  which,  In  the 
condition  it  was  in,  constituted  a  menace 
and  danger  to  the  workmen  at  work  at  the 
steam  shovel,  and  to  those  working  at  the 
foot  of  the  incline  as  before  stated.  What 
was  said  and  dooe  just  before  the  accident 
occurred  is  not  made  as  clear  by  the  record 
as  it  might  be,  yet  we  think  the  evidence 
clearly  tends  to  show  that  when  rocks  or 
masses  of  material  would  lodge  at  different 
points  of  the  incline  and  thus  become  dan- 
gerous to  the  men  working  below  one  of  the 
employes  would  go,  or  be  directed  to  go,  up 
the  incline  to  pry  down  such  material  or  to 
start  it  down  the  slope;  that  Mike  Laikich, 
the  deceased,  was  one  of  the  employes  who 
went  up  the  Incline  from  time  to  time  to  pry 
down  such  material ;  that  he  had  been  so  en- 
gaged for  about  a  month  before  the  accident ; 
that  on  the  morning  aforesaid  a  mass  of 
rocks  or  material  had  lodged  near  the  top 
of  the  indine,  and  the  foreman  of  defendant, 
a  Mr.  Brown,  told  Luklch  to  pry  down  the 
material.  In  the  language  of  the  witness 
this  is  what  occurred : 

"Brown  told  him  (Lukich)  •  •  •  Ton  go 
around  the  Bteam  Bhoyeland  go  to  the  bar  and 
take  this  bar  and  koock  that  stuff  down.'  The 
boy  (Lukich)  said,  'It  looks  kind  of  dangerous.' 
Brown  said,  'It  looks  pretty  good;  don't  be 
scared ;  it  is  solid ;  yon  go  ahead  and  do  it' " 
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The  witness  further  said: 

"Toung  Lukich  went  to  the  top  of  the  dope  to 
tbe  bar  and  as  soon  as  he  put  nia  hand  on  the 
bar  all  the  stuff  and  him  and  the  bar  went  down. 
It  was  rock  the  steam  shovel  couldn't  reach,  and 
men  are  sent  to  pry  them  down." 

On  cross-examination  the  witness  further 
said: 

"Before  Mike  went  up  where  he  was  told  to  go 
I  could  see  that  the  material  and  rock  was  loose, 
^nt  it  didn't  look  very  dangerous  because  it  was 
covered  with  sand  and  dirt.  I  did  not  pay  much 
attention  to  it  After  this  coming  down  with 
Mike  there  was  a  few  big  rodu  there.  Where 
Mike  went  there  were  no  projecting  rocks  in  the 
slope." 

Lukich  was  precipitated  down  with  and 
among  the  mass  of  rocks  and  material,  and 
was  killed. 

Appellant's  counsel  contend  that  Mr.  Brown 
was  negligent  in  ordering  the  deceased  to  go 
up  the  Incline  to  pry  down  the  material. 
They  further  contend  that  in  any  event  if 
Brown's  act  did  not  constitute  negligence  as 
a  matter  of  law  the  question  of  whether  it 
was  or  was  not  negligence  was,  neverthe- 
less, for  the  jury.  In  answer  to  respondent's 
contention  that  the  deceased,  under  the  cir- 
cumstances of  this  case,  assumed  the  risk 
of  injury  appellant's  counsel  further  con- 
tend that  the  question  of  whether  the  deceas- 
ed appreciated  the  danger,  although  he  knew 
it,  was  also  a  question  which  should  have 
been  submitted  to  the  jury.  As  abstract  legal 
propositions  counsel's  contentions  are  cor- 
rect. Tbe  question,  however,  is  whether  the 
contentions  are  applicable  to  the  undisput- 
ed facts  of  this  case.  We  have  gone  as  far 
as  any  court  emanating  from  a  jurisdiction 
where  the  doctrine  of  assumption  of  risk 
Is  a  defense  in  sustaining  the  contentions  con- 
tended for  by  appellant's  counsel.  See  Toone 
V.  O'Neill  Const.  Co.,  40  Utah,  26S,  125 
Pac.  10,  and  cases  there  dted.  It  is  made 
apparent  from  the  Toone  Case,  however,  and 
also  from  similar  cases,  that  before  the  doc- 
trine contended  for  by  appellant's  counsel  ai>- 
plles  the  facts  must  be  such  that  a  jury  of 
reasonable  men  would  be  authorized  to  say 
that  in  ordering  the  servant  to  do  the  thing 
complained  of  the  master  was  negligent 
Counsel  concede  that  such  is  the  law.  In- 
deed, it  is  alleged  in  the  complaint  that  the 
act  of  Brown  In  ordering  the  deceased  to  pry 
down  the  material  constitnted  negligence. 
We  can,  however,  not  agree  with  counsel  in 
their  conclusions.  In  making  the  excavation, 
as  we  have  seen,  a  more  or  less  high  and 
steep  Incline  was  necessarily  formed.  Along 
or  on  the  side  of  this  incline,  in  the  ordinary 
and  natural  conduct  of  the  work,  loose  rocks 
and  masses  of  material  would,  from  time  to 
time,  gather  and  lodge,  which,  if  left  In  that 
condition,  created  a  menace  and  a  danger  to 
all  the  men  who  worked  at  the  foot  of  tbe 
Incline.  In  oWer  to  protect  those  working 
there  against  such  danger  the  rocks  and 
masses  of  material  which  gathered  and  lodg- 
ed as  aforesaid  had  to  be  pried  down  from 
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time  to  time.  This,  it  seems,  was  not  an 
Infreqaeut  occurrence,  and  to  pry  down  sucb 
rocks  and  masses  of  material  was  a  part  of 
the  deceased's  duty.  Tbat  more  or  less  dan- 
ger would  be  encountered  In  prying  down 
sucb  rocks  and  masses  of  material  must  bare 
been  apparent  to  every  person  of  the  most 
ordinary  intelligence.  Indeed,  tbe  ordinary 
forces  of  nature,  the  law  of  gravitation,  tbe 
effect  of  which  every  person  of  ordinary  in- 
telligence is  presumed  to  know,  would  cause 
the  rocks  and  material  to  slide  down  tbe  In- 
cline whenever  the  force  of  gravitation  over- 
came tbe  Inertia  of  tbe  material  lying  loose 
on  the  Incline.  From  the  evidence  it  is  clear 
tbat  the  actual  condition  of  tbe  mass  of  ma- 
terial tbe  deceased  went  to  pry  down  was 
seen  and  understood  by  him.  He,  it  must  be 
assumed,  knew  and  appreciated  what  all  oth- 
er men  of  ordinary  intelligence  knew  and  ap- 
preciated, which  was,  that  if  be  went  on  the 
mass  of  material,  and  tbat  If  It  should  go 
down  as  a  mass,  he,  of  necessity,  must  go 
down  with  it,  and  If  he  did,  be  might,  and 
in  all  probability,  would  be  seriously  injured. 
Then  again,  bow  can  It  be  said  that  in  orders 
Ing  a  servant  to  perform  a  part  of  his  duty 
constitutes  negligence?  If  tbat  were  so  no 
master  could,  without  impunity,  direct  any 
servant  to  do  anything  without  becoming  lia- 
ble in  case  injury  should  result.  All  tbat 
Mr.  Brown  did  was  to  direct  the  deceased 
to  take  the  Iron  bar  and  go  up  tbe  incline 
to  where  the  mass  of  material  had  lodged  and 
to  cause  it  to  slide  down  the  incline,  and 
In  tbat  way  to  prevent  it  from  endangering 
the  lives  of  the  other  workmen.  That  was 
a  necessary  part  of  the  work.  In  doing  It 
the  servant  would  necessarily  incur  more  or 
less  danger,  but  whatever  tbe  danger  it  was 
a  mere  incident  to  the  work  that  had  to  be 
done.  How  can  it  be  said,  therefore,  that 
Mr.  Brown  was  negligent  in  ordering  tbe 
work  done? 

Let  it  be  conceded,  however,  tbat  Mr. 
Brown,  in  directing  tbe  deceased  to  go  upon 
the  incline  and  pry  down  the  mass  of  nut'' 
terial  tbat  had  lodged  there,  failed  to  exer- 
cise ordinary  care  under  the  circumstances 
and  that  tbe  Jury  would  be  Justified  in  so 
finding,  yet  tbat,  standing  alone,  would  not 
be  controlling.  Tbe  conditions  and  danger 
arising  from  going  upon  tbe  Incline  were  as 
open  and  apparent  to  the  deceased  as  to  Mr. 
Brown.  Indeed,  one  cannot  peruse  the  tes- 
timony of  the  witnesses  who  testified  for  the 
plaintiff  (although  all  seemed  to  be  foreigners 
and  unfamiliar  with  tbe  English  language, 
and  for  that  reason  their  statements  in  some 
respects  are  not  as  ludd  as  they  might  be) 
without  becoming  convinced  that  every  one 
of  them  fully  knew  and  appreciated  tbe  dan- 
ger incident  to  the  prying  down  of  material 
that  lodged  on  the  incline  as  aforesaid.  How 
could  it  be  otherwise?  Any  person  of  ordi- 
nary prudence  and  intelligence  must  be  as- 
sumed to  have  known  that  any  attempt  to 


more  any  considerable  mass  of  materlal< 
whether  composed  of  rocks  or  of  mixed  rocks 
and  earth,  down  the  incline,  which  was  45 
degrees,  danger  would  be  encountered,  tbat 
such  danger  was  unavoidable,  and  tbat  it 
was  a  mere  incident  of  doing  the  work.  Tbat 
being  BO,  one  attempting  it  must  be  held  to 
have  willingly  assumed  whatever  risk  there 
was. 

[I]  But  it  is  contended  tbat  in  prying  down 
such  loose  masses  of  material  a  rope  was 
sometimes  used,  one  end  of  which  was  tied 
around  the  man  who  would  pry  down  the 
material  and  the  other  end  held  by  some  one 
on  tbe  top  of  the  incline  or  fastened  to  some 
object  so  as  to  prevent  the. man  from  going 
down  with  tbe  mass,  as  did  tbe  deceased. 
There  was,  however,  nothing  said  about  us- 
ing a  rope  at  this  time.  By  merely  viewing 
an  occurrence  in  retrospect  most  any  one  can 
always  discover  or  point  to  some  thing  that 
might  have  been  done  or  omitted.  Tbat  is 
not  the  test.  Tbe  question  is:  Did  the  per- 
son charged  with  negligence  taU  to  exercise 
ordinary  care?  That  is,  did  be  do  or  omit  to 
do  some  act  which  men  of  ordinary  prudence 
under  the  circumstances  would  have  done 
or  would  have  omitted?  In  view  of  all  the 
circumstances,  what  is  there  that  any  one 
can  say  Mr.  Brown  did  that  be  should  not 
have  done  or  that  he  omitted  to  do  which 
he  should  have  done  in  carrying  on  tbe  work? 
He  merely  insisted  that  the  usual  precautions 
be  taken  to  prevent  injury  to  the  men  work- 
ing below.  But,  as  before  pointed  out,  tbe 
risk  or  danger  incident  to  effectuating  that 
purpose  was  Just  as  open.  Just  as  apparent, 
and  must  be  assumed  was  appreciated  by 
any  one  who  was  capable  of  doing  tbe  work 
as  It  was  to  Mr.  Brown.  In  this  connection 
It  is  asserted  that  the  deceased  was  only 
19  years  of  age.  That  fact,  standing  alone, 
does  not  affect  the  result.  Cook  v.  tJ.  S. 
Smelting  Co.,  34  Utah,  190,  97  Pac  28;  Rich- 
ards V.  Ogden  Steam  Laundry,  32  Utah,  423, 
01  Pac.  267.  In  tbe  Cook  Case  tbe  Injured 
employ^  was  only  16  years  of  age,  and  yet 
it  was  held  tbat  be  assumed  tbe  risk.  Tbe 
evidence  is  that  tbe  deceased  was  fully  de- 
veloped, both  physically  and  mentally,  was 
strong  and  intelligent,  and  had  been  engaged 
In  tbe  work  for  a  month  or  so  before  tbe  ac- 
cident occurred.  If  it  should  be  held,  there- 
fore, tbat  under  the  undisputed  facts  the  de- 
ceased did  not  assume  the  risk  as  matter 
of  law  It  would,  in  effect,  amount  to  a  hold- 
ing that  the  doctrine  of  assumed  risk  no 
longer  prevails  In  this  Jurisdiction.  It  may 
be  tbat  it  would  be  more  Just  and  equitable 
to  all  employes  that  the  business  or  enter- 
prise be  made  to  bear  the  loss  incident  there- 
to. Such,  however,  is  not  the  law  in  this  Ju- 
risdiction. Cook  v.  Smelting  Co.,  supra.  If 
tbe  doetrlne  of  assumed  risk  shall  be  abro- 
gated in  this  Jurisdiction  it  should  be  done 
by  tbe  Legislature,  and  not  by  the  Judicial 
branch  of  the  state  government.    The  cases 
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and  antboritleB  tbat  control  In  cases  of  a»- 
BumpUon  of  risk  have  been  cited  and  referred 
to  la  the  case  of  Oolesh  t.  Utah  Apex  Mln. 
Co.,  161  Pac.  — ,  and  It  Is  not  necessary  to 
refer  to  them  again. 

We  are  of  the  opinion  that  the  lodgment 
should  be  affirmed.  Such  is  the  order;  re- 
q>ondent  to  recover  costs. 

McCABTY,  J.,  conctun. 

STRAUP,  O.  J.  (concnrrlng).  From  the 
nature  of  the  work  prosecuted,  the  case  Is 
not  within  the  role  where  ttie  master  was 
required  to  make  or  could  make  the  place 
safe  or  guard  the  servant  against  dangers  in- 
cident to  the  work  or  where  the  master  was 
derelict  in  the  discharge  of  any  such  duties, 
nor  Is  It  one  where  the  master  directed  a 
servant  to  a  place  or  to  do  something  at 
or  about  which  the  servant  could  assume  that 
the  master  was  required  to  do  or  had  done 
anything  with  respect  to  making  the  place 
safe  or  guarding  the  servant  against  dan- 
gers, nor  one  where  the  servant  could  ab- 
solve himself  from  the  charge  of  assumption 
of  risk  by  yielding  his  judgment  respecting 
danger  to  that  of  his  master's. 


MABTINDAIiB  v.  OREGON  SHORT  LINE 

R.  ,00.    (No.  2892.) 

(Supreme  Court  of  Utah.    July  10,  1916.    On 

Application  for  Rehearing,  Oct.  16. 1916.) 

1.  Appeal  and  Ebbob  «=»1001(1)— Qtjkstiow 
or  Fact— Vebdiot. 

Where  there  la  any  substantial  evidence  in 
support  of  every  element  necessarily  included 
in  the  general  verdict,  the  Supreme  Court  is 
bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8|  3U28-3im;  Dec.  Dig.  «as> 
1001(1).] 

2.  Railboads  «=>S24(1V— Aooidbnt  xt  Okos- 
vsg — conibibutobt  nsouoence. 

Deceased,  a  comparatiTe  stranger  in  the 
neighborhood,  who  bad  been  invited  by  some 
young  people  to  attend  a  dance,  and  who  ac- 
cepted the  invitation  and  rode  in  a  covered 
spring  wagon  with  them,  drawn  by  a  gentle 
team  driven  by  a  competent  driver,  and  who 
while  returning,  and  without  the  slightest  op- 
portunity to  warn  the  others  or  to  protect  her- 
self, was  struck  and  kiUed  at  a  crossing,  was 
not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1020,  1022,  1023;  Dec.  Dig.  «=» 
324(1).] 

3.  Neoligkwck  *=>03(1)  —  Iitvmxa  Nxou- 

OENCB— DbIVBB  or   VEHIOLX. 

In  such  case,  and  even  if  the  driver  was 
guilty  of  negligence,  his  negligence  could  not 
be  imputed  to  the  deceased;  the  mere  fact  that 
she  bad  accepted  the  invitation  of  the  young 
people  with  whom  she  was  riding  to  attend  a 
dance  being  insufficient  to  charge  her  with  be- 
ing Interested  in  a  common  or  joint  enterprlse.i 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  IS  14T,  148 ;   Dec.  Dig.  *=>93(1).] 


•Atwood  V.  Utah  Light  «  R.  Co.,  U  Utah,  366, 
140  Pac.  UT;  Lockhead  v.  Jenien,  4t  UUb,  W,  Ut 
Pac.  341. 


4.  Nxolioenob  «=>138(1)  —  FtJtADnra  —  In- 

STBIFOTIONB. 

A  charge  that  plaintiff  must  by  a  prepon- 
derance of  the  evidence  establish  one  or  more 
of  the  particular  acts  of  negligence  set  forth 
in  a  complaint,  where  more  than  one  is  pleaded, 
and  that  such  act  must  be  the  proximate  cause 
of  the  injury  complained  of,  is  proper :  as  it 
does  no  more  than  to  limit  the  jury  to  the  par- 
ticular acts  of  negligence  specified  in  the  com- 
plaint. 

[Ed.  Note.— BV>T  other  cases,  see  Negligence, 
Cent   Dig.   {{   354,   35&-360;    Dec.   Dig.   «s> 
138a).] 
6.  Negligence  «=119(7)  —  Pleading  —  Bb- 

COVEBT. 
A  plaintiff  most  recover  if  he  recovers  at 
all  upon  the  acts  of  negligence  pleaded. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  21^216;    Dec.  Dig.  iS=>119(7).] 

6.  Railboads  «s>348(l)— Accident  at  Cboss- 

INO— SUFFICIENCT    Of    EVIDENOB  —  FaILUBB 

TO  Keep  Lookout. 
In  an  action  for  the  death  of  plaintiffs 
minor  daughter  kUled  when  the  wagon  in  which 
she  was  riding  was  struck  by  defendant's  pas- 
senger train  at  a  crossing,  brought  on  the  ground 
that  the  defendant  negligently  failed  to  keep  a 
diligent  lookout  for  persons  on  the  crossmg, 
evidence  held  to  sustain  a  verdict  for  plaintiff. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1138,  1140,  1141 ;  Dec  Dig.  e=> 
348(1).] 

On  Application  for  Rehearing. 

7.  Appeal  and  Ebbob  «=s>930(l)— Question 
or  Fact— Weight  of  Evidence. 

After  judgment  the  statements  of  the  wit- 
nesses against  whom  the  jury  has  made  findings 
must  be  taken  most  strongly  against  them. 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Error,  Cent  Dig.  ||  3755,  3756,  3768;  Dec. 
Dig.  «=»930(1).] 

Appeal  from  District  Court,  Salt  Lake 
County;    Geo.  G.  Armstrong,  Judge. 

Action  by  James  Martlndale  against  the 
Oregon  Short  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Geo.  H.  Smith,  J.  V.  Lyle,  and  B.  S.  Crow, 
all  of  Salt  Lake  City,  for  appellant  B.  N. 
O.  Stott,  of  Salt  Lake  City,  for  respondent 

FRICK,  J.  The  plaintiff  recovered  judg- 
ment against  the  defendant  for  damages 
caused  by  the  death  of  plaintiff's  daughter, 
a  minor  of  the  age  of  19  years.  The  death 
of  such  daughter,  plaintiff  alleged,  was  caus- 
ed through  the  negligence  of  the  defendant 
in  running  a  passenger  train  over  a  public 
road  crossing  in  the  state  of  Idaho,  thereby 
causing  said  train  to  collide  with  a  wagon 
in  which  said  minor,  with  others,  was  rid- 
ing at  the  time.  After  making  the  necessary 
allegations  of  Inducement,  plaintiff  alleged 
the  acts  or  causes  of  negligence  on  the  part 
of  the  defendant  as  follows:  (1)  That  the 
"defendant  carelessly  and  negligently  failed 
and  omitted  In  approaching  bald  crossing  to 
have  any  headlight  upon  its  engine" ;  (2)  that 
the  defendant  "carelessly  and  negligently 
failed  and  omitted  In  approaching  said  cross- 
ing to  blow  the  whistle  •  •  *  or  ring  the 
bell,  or  to  in  any  wise  give  warning  of  the  ap- 
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proech  of  aald  train";  (3)  that  the  defend- 
ant "carelessly  and  neglljsently  failed  and 
omitted  to  keep  a  dlUgent  lookout  ahead  for 
•  •  ♦  persons,  traveling  over  the  said  road 
and  acroea  the  railroad  track";  (4)  that  the 
defendant  "carelessly  and  negligently  op- 
erated said  train  at  a  high  and  dangerous 
rate  of  speed";  and  (JSi  that  the  defendant 
"carelessly  and  negligently  failed  and  omitted 
to  keep  the  said  train  nnder  reasonable  con- 
trol in  approaching  the  said  crossing." 

Briefly  stated,  the  plaintiff's  evidence 
shows: 

A  public  highway  ninnlng  east  and  west 
crosses  defendant's  railroad  track,  whldi 
mns  in  a  northeasterly  and  southwesterly 
direction.  The  following  plat  shows  the  pre- 
cise angle  at  which  the  put>llc  road,  marked 
P.  R.  on  the  plat,  crosses  the  defendant 
railroad,  marked  R.  R.  on  the  plat: 


Miss  Martindale,  the  deceased,  on  the  night 
of  Sei>tember  12, 1913,  in  company  with  three 
other  young  women  and  four  young  men, 
attended  a  dance  some  miles  westerly  from 
the  crossing  in  question.  In  going  to  the 
dance  in  the  evening,  about  8:30,  all  rode  in 
a  covered,  three-seated  spring  wagon.  In 
going  they  did  not  drive  over  the  crossing 
in  question,  but  passed  along  a  road  running 
east  and  west,  but  some  distance  north  of  the 
crossing.  In  returning  home,  however,  for 
some  reason  the  young  man  who  drove  the 
team  took  the  road  in  question.  In  approach- 
ing the  crossing  three  of  the  young  people 
bat  on  the  rear  seat,  three  on  the  middle  seat, 
and  the  deceased  sat  on  one  knee  of  one  of 
the  young  women  and  on  one  knee  of  one  of 
the  young  men,  both  of  whom  were  riding  on 
the  middle  seat,  making  four  altogether  on 
that  seat  while  the  driver  was  in  the  front 
of  the  wagon.  Whether  he  was  sitting  on  the 
seat  or  down  on  the  bottom  of  the  wagon  bed 
is  not  made  very  clear  by  the  evidence.  The 
deceased  was  so  seated  that  she  was  facing 
north,  or  away  from  the  railroad  track  and 
the  direction  from  which  the  train  was  ap- 
proadiiog  the  crossing.   The  team  and  wagoa 


approached  the  crossing  from  the  west  The 
directions  in  which  both  tlie  train  and  wagon 
were  moving  are  indicated  by  arrows  on  the 
plat  The  deceased  was  visiting  with  friends 
or  relatives  who  lived  in  the  neighborhood, 
but  their  homes  were  some  miles  away  from 
the  crossing  in  question.  She  Iiad  not  be- 
fore passed  over  the  crossing,  and,  so  far  as 
disclosed,  had  no  knowledge  of  and  did  not 
know  that  there  waa  a  crossing  at  the  place 
in  question,  or  that  the  team  and  wagon 
were  approaching  that  or  any  other  railroad 
crossing.  It  further  appears  tliat  the  team 
wa«  an>roaching  the  crossing  on  a  slow 
trot  and  that  all  of  those  in  the  wagon  did 
not  know  they  were  in  fact  approaching  the 
railroad  crossing,  and  did  not  know  of  the 
approach  of  the  train,  which  was  a  fast  pas- 
senger train  nuining  at  a  speed  of  about  35 
miles  an  hoar.  Nor  did  the  engineer  know 
that  he  had  collided  with  the  wagon  until 
be  arrived  at  the  next  station,  more  than  a 
mile  distant  from  the  crossing.  The  rail- 
road croBslng  in  daylight  was  visible  for 
about  1.600  feet  from  the  west  and  the  grade 
descended  slightly  towards  the  crossing,  so 
that  the  engine  at  the  time,  in  the  language 
of  the  record,  was  "coasting"  or  running 
without  exhausting  steam  in  approaching  the 
crossing.  The  engine  and  the  team  and 
wagon  arrived  at  the  crossing  at  the  same 
moment  tit  time,  at  about  3:40  o'dock  a.  m., 
and  the  occupants  of  the  wagon  were  thrown 
therefrom,  some  of  them  receiving  more  or 
less  serious  injuries,  while  Miss  Mkrtindale 
was  killed  outright  There  is  much  evidence 
pro  and  con  the  question  whether  there  was 
a  headlight  burning,  whether  any  signals 
were  given  by  the  engineer  in  approaching 
the  crossing.  It  was  shown  that  the  young 
man  who  drove  the  team  was  a  competent 
driver.  There  was  also  evidence  upon  other 
phases  of  the  case  slieddlng  more  or  less 
light  upon  the  accident 

[1]  We  could  subserve  no  good  purpose, 
however,  in  further  detailing  the  facts  in 
view  of  the  peculiar  circumstances,  and  in 
view  that  all  of  the  questions  of  fact  were 
for  the  Jury,  and  for  that  reason,  so  long  as 
there  is  any  substantial  evidence  in  support 
of  every  element  necessarily  Included  in  the 
general  verdict  we  are  bound  by  the  verdict 
We  felt  impelled,  however,  to  set  forth  the 
foregoing  facts  so  that  the  reader  may  have 
a  better  understanding  of  the  law  which  we 
shall  now  proceed  to  consider. 

The  first  question  of  law  arises  uiwn  de- 
fendant's motion  for  a  directed  verdict  in  Its 
favor,  which  the  court  denied.  The  defend- 
ant duly  excepted  to  the  ruling  and  now  as- 
signs the  same  as  error.  The  motion,  so  far 
as  material  here,  was  substantially  based 
upon  the  following  grounds:  (1)  That  the 
deceased  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law ;  and  (2)  that  the 
driver  of  the  team  and  wagon  was  guilty 
of  negligence  as  a  matter  of  law  In  attempt- 
ing to  croBfii  the  railroad  track,  ^^hich  negli- 
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gence  must  be  Isaputed  to  tbe  deceased.  In 
c<m8lderlDg  tbe  grounds,  we,  as  a  matter  of 
course,  must  apply  the  law  to  tbe  facts  and 
drcumstances  as  tli^  affected  tbe  deceased, 
and  not  as  they  may  have  aCtected  some  or 
all  of  tbe  others  who  were  In  the  wagon  with 
ber  at  tbe  time. 

[t]  In  view  of  the  foregoing  statement,  was 
tbe  deceased  gnilty  of  contributory  negli- 
gence? Wb  confess  our  entire  Inability  to 
discover  any  evidence  or  facts  in  this  record 
from  which  any  negligence  on  ber  part  can 
legitimately  be  inferred  or  deduced  by  any 
reasonable  mind.  The  very  authorities  cited 
by  counsel  for  defendant  support  the  fore- 
going statement  Counsel  cite  section  503, 
1  Tbomp.  Com.  IJ.  Neg.,  in  which  the  author 
cites  tbe  duties  of  one  who  Is  injured  at  a 
railroad  crossing  while  riding  with  another 
who  owns  and  drives  the  vehicle  which  is 
injured  in  a  collision.  The  author  says  that 
'if  he  [tbe  person  injured]  is  riding  by  the 
tide  of  the  driver  in  an  open  carriage,  and 
tbe  driver,  on  approaching  a  railway  track, 
faOt  to  make  any  u«e  o/  hi»  faculties,"  etc., 
then,  it  Is  said,  tbe  person  so  riding  must  act 
to  protect  himself  if  necessary  and  if  he  can 
do  so.  Counsel  also  cite  33  Cyc.  1017,  where 
tbe  rule  is  stated  that  one  riding  In  a  car- 
riage with  a  driver  most  avoid  injury  to 
himself  "where  he  hat  an  opportwiity  to  do 
to,  *  *  •  and  if  fte  a  famUiar  with  the 
erotting  to  look  or  look  and  litten  for  him- 
telf,  he  is  gnilty  of  contributory  Diligence 
•  •  •  If  be  fails  to  use  proper  care,"  etc. 
In  Whitman  t.  Fisher,  98  Me.  S75,  67  Atl. 
895,  also  quoted  from  by  counsel,  it  is  said 
that  "a  person  who  is  accompanying  another 
upon  a  drive,  and  who  hat  an  opportunity 
to  observe  and  give  notice  of  dangers  that 
may  be  avoided,"  etc.,  must  protect  taims^ 
If  he  can.  The  italics  in  the  foregoing  ex- 
cerpts are  our&  We  do  not  deem  It  neces- 
sary to  quote  further,  since  the  foregoing  ex- 
cerpts are  quite  sufficient  to  show  that  the 
situation  in  which  the  deceased  was  placed 
at  and  immediately  prior  to  the  accident 
dearly  excalp&te  her  from  tbe  duuse  of 
oontribatot7  negligence.  Aa  before  p<Hnted 
out,  tbe  deceased  was  a  comparatlye  stranger 
In  the  neighborhood,  and  at  the  time  of,  and 
Immediately  prior  to,  the  accident  she  was 
visiting  witb  friends  and  relatives  who  lived 
some  miles  distant  from  tbe  railroad  cross- 
ing in  question.  On  tbe  day  of  the  accident, 
or  perhaps  tbe  day  precedli^,  she  was  in- 
vited by  one,  or  perhaps  two,  of  tbe  young 
women  who  were  in  tbe  wagon  witb  ber  at 
the  time  of  tbe  accident  to  attend  a  dance 
on  tbe  evening  of  the  night  of  tbe  accident 
some  miles  west  of  where  she  was  visiting. 
She  accepted  tbe  Invitation,  and  rode  in  the 
covered  spring  wagon  we  have  mentioned 
witb  the  young  men  and  young  women  to 
and  from  tbe  dance.  In  returning  tbe  young 
people  were  riding  In  tlie  position  before 
stated,  and  the  deceased,  being  a  stranger, 
knew  nothing  abont  tbe  railroad  crossing; 


nor  bad  she  the  slightest  opportunity  either 
to  warn  others  or  protect  herself  against  the 
impending  calamity.  It  was  shown  that  the 
team  was  gentle,  and  that  the  driver  was  a 
young  man  reared  on  a  farm,  and  was  a 
competent  driver.  If  one  riding  in  a  vehicle 
In  tbe  nighttime  with  others  can,  under  such 
circumstances,  be  found  guilty  of  contribu- 
tory negligence  in  case  of  a  collision,  then  it 
would  be  utterly  impossible  to  successfully 
avoid  the  plea  of  contributory  negligence  in 
any  case.  Such,  however,  is  not  the  law, 
as  (dearly  appears  from  the  excerpts  we  have 
quoted  from  the  authorities  cited  by  defend- 
ant's oounseL 

[3]  What  has  been  said  also  answers  the 
contention  that  tbe  driver  of  the  team  was 
negligent,  and  that  bis  negligence  must  be 
imputed  to  tbe  deceased.  We  need  not  now 
pass  upon  the  driver's  negligence.  What  we 
now  decide  is  that,  even  though  it  were  as- 
sumed that  tbe  driver  was  guilty  of  negli- 
gence, yet  bis  negligence  cannot  be  imputed 
to  the  deceased.  The  question  of  imputed 
negligence  is  fully  discussed  in  the  cases  of 
Atwood  v.  Utah  Light  &  R.  Co.,  41  Utah, 
366,  140  Pac.  137,  and  Locbhead  v.  Jensen, 
42  Utah,  90,  129  Paa  347.  Counsel  for  de- 
fendant, however,  insist  that  both  of  those 
cases  are  distinguishable  from  tbe  ttse  at 
bar.  We  cannot  agree  witb  counsel  in  that 
regard.  As  we  view  those  cases,  they  are  de- 
cisive of  the  question  of  Imputed  negligence 
as*  that  question  arises  bera  Counsel,  bow- 
ever,  pleaded  and  introduced  in  evidence  a 
certain  decision  emanating  from  the  Supreme 
Court  of  Idaho  wherein  it  is  contended  that 
court  had  arrived  at  a  different  conclusion 
upon  tbe  question  of  imputed  negligence.  At 
the  bearing  however,  counsel  frankly  conced- 
ed that  tbe  most  that  could  be  <daimed  for 
Om  Idaho  decision  was  that  it  left  the  law 
upon  tbe  question  of  imputed  negligence  In 
Idaho  somewhat  in  doubt.  We  are  of  the 
opinion,  however,  tbat  there  la  nothing  in 
the  Idaiio  decision  which  in  any  way  modi- 
fies the  doctrine  laid  down  in  the  two  cases 
emanating  from  this  court  to  whldi  reference 
has  been  made,  and  we  have  discovered  no 
reason  why  we  should  depart  from  tbe  rule 
announced  in  those  cases,  and  counsel  have 
suggested  none. 

Nor  can  counsel's  contention  prevail  that 
tbe  result  in  this  case  should  be  different 
from  the  one  reached  in  the  Atwood  Case 
because  all  of  those  in  the  wagon  were  en- 
gaged in  a  common  or  joint  enterprise.  We 
pointed  out  in  the  Atwood  Case  that  when 
different  partiee  are  engaged  in  a  common 
or  Joint  enterprise,  or  where  all  have  the 
power  to  direct  or' control  the  driver  of  tbe 
vehicle  or  tbe  team,  then,  in  case  of  a  col- 
lision and  consequent  injtuy,  tbe  doctrine 
of  imputed  negligence  has  no  application,  and 
tbe  parties  may  be  guilty  of  contributory  neg- 
ligence as  In  other  cases  where'  negligence 
is  involved.  The  mere  fact  tbat  the  deceased 
accq;>ted  tbe  invitation  of  ber  girl  Mends  to 
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attend  the  dance  Is,  however,  not  anfflclent 
to  charge  her  with  being  Interested  In  a  com- 
mon or  Joint  enterprise  with  those  who  were 
with  tier  In  the  wagon  at  the  time.  Nor  did 
she  have  any  control  or  direction  over  the 
driver  or  team.  True,  the  evidence  showed 
that  she  was  permitted  to  drive  the  team  for 
some  distance  In  going  to  the  dance.  That, 
however,  Is  not  controlling  here.  We  cannot 
see  why  a  different  rule  should  apply  in  this 
case,  so  far  as  the  deceased  Is'  concerned, 
than  was  held  to  apply  in  the  Atwood  Oase. 
It  is  also  assigned  as  error  that  the  court 
withdrew  the  question  of  the  deceased's  con- 
tributory negligence  from  the  Jury.  Counsel 
insist  that  under  the  facts  and  circumstances 
that  question  should  at  least  have  been  sub- 
mitted to  the  Jury  for  their  determination. 
We  have  already  discussed  the  facts  relating 
to  the  young  woman's  acts  and  cbnduct  We 
can  only  repeat  that  we  can  discover  nothing 
from  which  reasonable  men  might  find  that 
she  was  guilty  of  contributory  negligence. 
Upon  that  question  this  case  does  not  mate- 
rially differ  from  the  Atwood  Case,  where  we 
held  the  court  committed  no  error  in  with- 
drawing the  question  of  contributory  negli- 
gence upon  the  part  of  the  young  woman 
from  the  Jury.  We  are  of  the  opinion  fbat 
the  coflrt'S'  ruling  in  witlidrawing  that  ques- 
tion from  the  Jury  under  all  the  circum- 
stances was  proper. 

[4-6]  It  also  is  insisted  that  the  court  ened 
in  charging  the  jury  as  follows: 

"Xou  are  further  instructed  that,  where  the 
operatives  of  a  train  approach  and  enter  upon 
a  public  crosedng  carelessly,  and  a  person  driv- 
ing over  the  crossing  is  killed  as  a  consequence, 
no  recovery  of  damages  can  be  had  from  tlie 
company  if  he  himself  wag  guilty  of  negligently 
entering  upon  the  crossing;  for  in  such  case 
he  is  guilty  of  contributory  negligence. 

"But  you  are  further  instructed  that,  where  a 
train  is  negligently  run  across  a  public  high- 
way and  collides  with  a  vehicle  attempting  to 
nse  the  crossing,  if  a  person  in  the  vehicle  who 
is  not  driving  the  same  and  baa  no  management 
or  control  over  it  is  killed,  and  such  person  is 
an  unmarried  daughter,  the  father  is  not  pre- 
vented from  recovering  damages  because  the 
driver  of  the  vehicle  was  guilty  of  negl^nce 
in  entering  upon  the  crossing.  Under  such 
circumstances  the  father  has  the  right  to  sue 
either  the  railroad  company  or  the  driver,  or 
both,  and  U  he  brought  suit  against  the  driver, 
the  driver  could  not  escape  responsibility  by 
claiming  that  the  railroad  company  was  also 
negligent,  and  if  he  brought  suit  against  the 
railroad  company,  it  could  not  claim  freedom 
from  responsibility  because  the  driver  was  also 
negligent ;  and  in  this  ca»e  the  plaintiff  it  en- 
titled to  recover  if  the  defendant  was  guilty  of 
negligence  in  some  of  the  particulnrs  alleged 
in  plaintiff's  complaint,  and  such  negligence  foas 
the  proximate  cause  of  the  accident  resulting 
in  the  death  of  his  daughter,  and  no  negligence 
of  any  one  else  could  defeat  the  plaintifTs 
right  to  recover  except  the  negligence  of  the 
deceased;  and  in  this  case  you  are  instructed 
that  the  deceased  was  not  guilty  of  negligence." 

We  have  given  the  instruction  in  full, 
although  those  portions  relating  to  contribu- 
tory and  imputed  negligence  have  been  al- 
ready discussed  and  passed  on.  Counsel, 
however,  especially  except  to  that  part  of  the 


instruction   wlilch  we  have  italicised,  and 
they  in  their  brief  contend,  and  In  the  oral 
argument  vigorously  insisted,  that  the  court 
erred  in  so  charging  the  Jury.    Much  stress 
is  laid  upon  the  phrase  ttiat  the  Jury  were 
authorized  to  find  for  the  plaintiff  if  they 
found  that  "the  defendant  was  guilty  of  neg- 
ligence in  some  of  the  particulars  alleged  in 
the  complaint,"  etc.     In  that  connection  it 
is   insisted   tliat   no   fewer   than    five   acts 
or  causes  of  negligence  are  alleged  in  the 
complaint    In  order  to  make  counsel's  con- 
tention  clear  we  have   set  forth   the   five 
different  acts  or  causes  of  negligence  com- 
plained of  at  the  beginning  of  this  opinion. 
Counsel   insist  that  under   the   charge   the 
Jury    could    have    found    against    the    de- 
fendant if  they  found  any  one  of  the  five 
alleged  causes  or  acts  of  negligence  to  exist, 
and  found  in  connection  therewith  that  such 
acts  were  the  proximate  cause  of  the  injury. 
In. that  connection  it  is  argued  that  there 
were  several  of  the  alleged  acts  or  causes  of 
negligence  which  were  not  supported  by  any 
evidence.     It  is  not  unusual — indeed,  it  is 
quite   usual — ^to   charge   that   the   plaintiff 
must,  by  a  preponderance  of  the  evidence, 
establish  one  or  more  of  the  particular  acta 
of   negligence    set   forth    in    the    complaint 
where  more  than  one  is  pleaded,  and  that 
such  act  must  be  the  proximate  cause  of  the 
injury  complained  of.    Such  a  charge  is  quite 
proper.    In  giving  snch  a  charge  the  court 
usually  does  no  more  than  to  limit  the  Jury 
to  the  particular  acts  of  negligence,  whether 
of  omission  or  commission,  that  are  specified 
In  the  complaint    This  Is  done  to  inform  tiie 
Juiy  of  the  rule,  which  to  all  lawyers  is  ele- 
mentary, that  the  plaintiff  must  recover.  If 
he  recovers  at  all,  upon  the  acts  of  negligence 
pleaded.    Counsel,  however.  Insist  that,  under 
all  the  circumstances,  the  Instruction  com- 
plained  of   means   much   more   than    tbat. 
They  insist  that  the  court  in  effect  charged 
the  Jury  that  they  could  find  for  the  plaintUC 
upon  any  one  of  the  five  causes  or  acts  of 
negligence  alleged  in  the  complaint  whether 
there  was  any  evidence  to  support  any  par- 
ticular act  or  cause  of  negligence  or  not.     If 
that  construction  of  the  Instruction  were  as- 
sumed to  be  the  correct  one,  there  would  be 
much  force  to  counsel's  contention.     It    Is, 
however,  not  necessary  to  determine  whetber 
counsel's  contention  shaU  prevail  or  not>   for 
the  reason  that  we  have  carefully  examined 
into  the  evidence,  and,  after  doing  so.    ar« 
convinced  that  counsel's  contention  that  tbere 
is  no  evidence  in  support  of  several  of  tike 
alleged  acts  or  causes  of  negligence  cannot 
prevail.    At  the  hearing  the  writer  was   im- 
pressed  with  counsel's   contention  ttiat     no 
evidence  was  produced   upon   the  question 
that  a  proper  lookout  had  not  been  malntnln- 
ed  by  the  fireman  and  engineer.    It  occurred 
to  the  writer,  then,  that  inasmuch  as  ttke  ac- 
cident occurred  in  the  darkness,  at    about 
3:40  o'clock  in  the  morning,  at^  country  road 
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croasiiig  wltb  no  habitation  near,  and  vhldi 
was  not  shown  to  bare  been  frequented  at 
that  time  of  njght,  that  at  least  some  eyl- 
dence  was  lequlred  other  than  the  mere  fact 
of  the  collision  to  show  that  no  proper  look- 
out was  maintained  by  the  train,    After  read- 
ing tue  evidence  of  both  the  fireman  and 
engineer,  however,  there  no  longer  remains 
any  doubt  in  the  mind  of  the  writer  regard- 
ing that  anestion.    Tliey  both  testified  that 
they  not  only  did  not  look,  but  said  that  if 
they   liad  looked  they  ootild  and  probably 
would  have  seen  the  team  and  wagon  ap- 
proaching the  crossiag.    Indeed,  the  engineer 
testified  that  he  could  have  seen  the  team  ap- 
proaching the  crossing,  and  gave  as  a  reason 
for  not  seeing  it  that  it  was  not  at  the  cross- 
ing at  all;  yet  the  eridence  is  clearly  to  the 
effect  that  there  were  marks  in  the  very  cen- 
ter of  the  roadway  where  it  crosses  the  rail- 
road track  showing  that  the  wagon  Itad  been 
struck  and  had  been  shoved  along  the  rail  in 
the  direction  tlie  train  was  moving.    More- 
over, parts  of  the  wagon  and  gearing,  as 
well  as  several  of  the  occupants  therec^ 
wera  found  on  the  pilot  in  front  of  the  engine 
when  the  train  arrived  at  the  next  station, 
which  was  alwut  a  mile  northeast  of  the 
crossing:     Kone  of  the  trainmen,  however, 
knew  that  any  collision  had  occurred  until 
they  discovered  the  persons  and  things  on  the 
pilot  of  the  engine  as  Just  stated.    There  is 
therefore  positive  evidence  that  the  trainmen 
did  not  look,  and  that  if  they  had  done  so 
they  woold  have  seen  the  team  and  wafgon. 
B^m  all  the  evidence  the  jury  could  also  have 
inferred  that  they  could  have  avoided  the  col- 
lision bad  th^  exercised  that  degree  of  care 
which  is  inquired  of  them  at  public  crossings. 
If  the  evidence  had  been  left  as  it  was  when 
the  plalntlfT  rested  his  case,  it  would  be  ex- 
tremely donUfnl,  to  say  the  least,  whether, 
in  view  of  the  time,  place,  and  circumstances 
under   which   the   accident   occurred,   there 
would  be  any  evidence  authorizing  a  finding 
that  no  proper  lookout  Iiad  been  maintained, 
or  that,  even  though  such  had  been  done,  the 
accident  could,  have  been  prevented  by  those 
in  charge  of  the  train.    The  defendant's  evi- 
dence changed  aU  that,  not  only  with  re- 
gard to  the  question  of  maintaining  a  look- 
out,   but  also  inferentlally  with  regard  to 
several  of  the  other  acts  or  causes  of  negli- 
gence.   While  it  is  true  that  under  all  the 
circamstances  it  seems  quite  possible  that  the 
driver,  as  matter  of  law,  may  have  been 
guilty  of  contrlbn.tory  negligence  barring  re- 
covery, yet,  as  we  have  pointed  out,  that 
question,  in  view  of  the  deceased's  position 
and  conduct,  is  not  controlling. 

We  are  of  the  opinion,  therefore,  that  there 
is  substantial  evidence  upon  every  essential 
element  which  it  was  necessary  for  the  plain- 
tiff to  establish  in  order  to  recover.  In  view 
ot  that  fact;  we  cannot  Interfere  with  the 
verdict.  From  wliat  has  already  been  said 
It  also  follows  that  the  court  committed  no 


error  either  In  charging  the  Jury  or  In  refusing 
certain  requests  of  the  defendant  which  were 
framed  upon  the  theory  of  Imputed  and  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. The  case  was  submitted  to  the  Jury 
upon  the  theory  of  the  law  as  we  have  al- 
ready held  it  to  be,  and  hence  no  prejudicial 
error  was  committed. 

The  Judgment  la  affirmed,  with  costs  to  re- 
spondent 

STBAUP,  a.  J.,  and  McGABTX,  J.,  ooncor. 

On  Application  for  Rehearing. 
Counsel  for  appellant  have  filed  a  petition 
for  a  rehearing  in  which  they  vigorously  in- 
sist that  the  writer  stated  the  evidence  of 
the  engineer  too  strongly  against  him.  The 
statement  respecting  the  lookout  of  the  engi- 
neer and  fireman  in  aivroaching  the  crossing 
In  question  in  the  opinion  which  Is  objected 
to  Is  as  follows: 

"After  reading  the  evidence  of  both  (be  fire- 
man and  engineer,  however,  Uiere  no  longer  r»- 
mains  any  doubt  that  if  they  had  looked  they 
could  and  probably  would  have  seen  the  team 
and  wagon  approaching  the  crossing.  Indeed, 
the  engineer  testified  Oiat  he  eonld  have  seen 
the  team  approaching  the  crossing,  and  gave  as 
a  reason  for  not  seeing  it  that  it  was  not  at 
the  crossing  at  alL" 

There  were  two  firemen  on  the  engine  at 
the  time  of  the  collision.  One  of  them,  in 
answer  to  the  question  whether  he  kept  a 
lookout,  testified:  "I  kept  no  constant  look- 
out; no,  sir."  In  answer  to  the  question 
whether  he  was  In  the  fireman's  seat  as  the 
train  approached  the  crossing  in  question  he 
said:  "I  have  answered  that  question  a  num- 
ber of  times,  and  I  have  told  you  no  to  that." 
Farther,  in  answer  to  whether  any  one  else 
was  In  the  fireman's  seat  keeping  a  lookout 
at  that  time,  he  said:  "I  don't  remember 
any  one;  no."  The  other  fireman,  after 
testifying  that  he  was  in  the  cab  of  the  en- 
gine at  the  time  the  train  approached  the 
road  crossing  where  the  collision  occurred, 
answered  the  following  questions  as  indi- 
cated: 

"Q.  That  ia.  you  were  sitting  on  the  fireman's 
seat  on  the  fireman's  side  of  the  cab?  A.  Sit- 
ting on  the  side  of  the  seat.  Q.  And  yon  were 
not  looking  out?  A.  No,  sir.  Q,  The  windows 
—you  were  not  looking  forward  through  the 
front  window  of  the  cab  were  you?  A.  No, 
sir.  Q.  Yon  were  not  looking  out  of  the  side 
window  of  the  cab?    A.  No,  sir." 

The  engineer  repeatedly  said  that  he  could 
have  seen  a  team  If  one  had  been  at  or 
near  the  crossing  in  question. 

"Q.  Ton  could  see  a  team  in  that  position 
that  night  without  any  trouble  couldn't  you? 
A.  Yes,  sir." 

He  further  said  that  he  did  not  see  the 
"rig,"  that  is,  the  wagon  the  plalntilf  and  her 
companions  were  riding  in;  that  he  did  not 
know  any  team  or  wagon  was  either  ap- 
proaching the  track  or  crossing  it;  that  the 
reason  he  did  not  see  the  team  and  wagon 
was  because  they  were  not  at  the  crossing, 
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that  Is,  "tbere  wag  no  team  there  to  see." 
He  said  that  he  did  not  look  out  of  the  side 
window  of  the  cab,  but  said  ha  looked  ahead 
out  of  the  front  window  on  hla  side  of  the 
cab,  which  was  the  opposite  side  from  which 
the  team  and  wagon  were  approaching,  and 
that  he  did  not  know  that  a  collision  had 
taken  place  until  after  the  train  had  stopped 
at  the  next  station,  a  mile  or  so  distant  from 
the  crossing  in  question.  The  evidence  is 
conclualye  that  the  collision  did  occur;  that 
at  least  some  of  the  occupants  of  the  wagon 
with  which  the  train  collided  and  certain 
parts  of  the  wagon  and  harness  were  on  the 
pilot  when  the  train  reached  the  station 
aforesaid.  The  testimony  is  clear  and  con- 
vincing that  the  collision  occurred  at  the 
crossing  to  which  both  of  the  firemen  and  the 
engineer  referred  in  their  testimony,  and 
to  which  testimony  we  have  referred.  If, 
therefore,  we  have  stated  the  evidence  too 
strongly  against  the  engineer,  it  Is  because 
we  have  misinterpreted  the  real  purport  of 
what  he  testified  to.  We  think  no  one  can 
successfully  maintain  that  the  jury  were  not 
authorized  to  find  from  his  testimony  that 
he  did  not  keep  a  proper  lookout.  He  admits 
that  he  could  have  seen  a  team  and  wagon 
approaching  the  crossing,  and  that  he  would 
have  seen  them  had  they  been  there.  The 
real  reason  he  gives  why  be  did  not  see 
them  is  that  "there  was  no  team  there  to 
see."  In  the  very  teeth  of  that  statement 
he  carried  conclusive  evidence  of  the  col- 
lision on  the  pilot  of  the  engine.  That  evi- 
dence be  still  had  on  the  pilot  when  the  train 
readied  the  next  station,  a  mile  distant  from 
the  crossing  where  the  collision  occurred. 
There  can  be  no  doubt,  therefore,  that  the 
engine  collided  with  the  wagon,  and  that 
some  of  those  riding  in  it  were  injured,  while 
some  were  killed  outright.  Nor  is  there 
any  room  to  doubt  the  fact  that  the  collision 
occurred  at  the  crossing  In  question.  True, 
the  engineer  does  not  concede  the  latter  fact. 
When  all  of  his  testimony  is  considered  to- 
gether, however,  it  merely  amounts  to  this: 
That  he  could  have  seen  a  team  and  wagon 
approaching  the  crossing  on  the  night  in 
question;  that  he  did  not  see  any,  and  the 
reason  he  did  not  see  it  was  because  "there 
was  no  Team  there  to  see."  From  all  this  he 
and  appellant's  counsel  maintain  that  he  kept 
a  lookout.  How,  they  say,  can  it  be  other- 
wise?   The  engineer,  in  effect  says: 

"I  not  only  could,  bat  would,  have  seen  a 
wagon  and  horgea  had  any  approached  the  cross- 
ing; I  did  not  sec  any  there,  oecauae  there  were 
none.  I  looked  ont  of  the  front  window  on  the 
opposite  side  of  the  engine  from  whence  the 
team  and  wagon  approached,  and  did  not  see 
them;    hence  they  were  not  there." 

[7]  From  all  the  engineer  said,  therefore, 
the  conclusion  is  Inevitable  that,  had  he 
maintained  a  proper  lookout,  he,  in  all  prob- 
ability, would  have  seen  the  team  approach- 
ing;  and  such  a  conclusion  comes  from  the 


firemen's  and  engineer'a  statements.  Connsel 
are  too  prone  to  overiook  the  fftct  that,  after 
judgment,  the  statements  of  the  witnesses 
against  wliom  the  jury  has  made  findings 
must  be  taken  most  strongly  against  them. 
We  cannot  see  how  the  Jury  could  escape  the 
conclusion  that  no  proper  lookout  was  main- 
tained in  the  face  of  the  firemen's  and  engi- 
neer's statements. 

The  other  matters  referred  to  in  the  peti- 
tion relate  to  the  court's  instructions,  and 
to  the  contributory  negligence  of  the  deceas- 
ed. Those  subjects  are  fully  considered  in 
the  opinion,  and  nothing  new  is  presented  in 
respect  to  either  of  them. 

The  petition  therefore  should  be,  and  It 
accordingly  is  denied. 

STRAUP,  a  X,  and  McOABTY,  J.,  con- 
cnr. 


STINSON  et  aL  v.  GODBB,  City  Treasurer. 

(No.  2887.) 

(Supreme  Court  of  Utah.     Sept  29,  1916.) 

1.  Mandamus  €=3119— Special  Assessments 
— CoiXECTioN — Obdinamcxs  and  Statutes. 

Under  ordinances  of  Salt  Lake  City,  pro- 
viding that  on  any  installment  or  the  interest 
not  being  paid  on  due  date  the  whole  amount  of 
the  special  tax  unpaid  at  the  time  the  install- 
ment and  interest  are  due  shall  become  due 
and  payable,  and  providing  for  the  sale  of  all 
property  upon  which  thu  special  tax  is  delin- 
quent, the  city  treasurer  could  be  compelled  to 
collect  the  whole  tax  for  a  sewer,  to  diacharge 
coupon  warrants  Issued  to  the  contractor,  when 
but  one  installment  was  delinquent,  in  view  of 
the  provision  of  the  ordinances  and  Comp. 
Laws  1907,  i  282x7,  as  amended  by  Laws  1909, 
c.  41,  providing  that  the  whole  warrant  may 
be  imid  on  the  day  any  installment  becomes  due 
by  paying  the  amoimt  and  intereat  to  date  of 
payment,  so  that  tlie  collection  would  not  be 
of  money  which  the  city  could  not  use  and  upon 
which   interest   would    accumulate.'' 

[Ed.  Note.— For  other  cases,  see  Mandamnai, 
Cent.  Dig.  $$  281-253;    Dec.  Dig.  «=»119.1 

2.  MUNIOIPAI.       COBPOHATIONS        9=>485(1) — 

Speciai.     Assesshknts— iNTxansT-BsABiira- 
Wabsantb— Negotiablk  Chabacixb. 
While  interest-bearing  warrants  of   a   city 
issued  to  a  sewer  contractor  partake  of  nego- 
tiability, they  do  not  in  law  have  the  same  pro- 
tection as  negotiable  instnunents. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Gorporationa.  Cent  Dig.  1 1140 ;  Dec.  Dig.  «=»- 
485(1)0 

8.  Municipal   CoaposATioifs   «»S26  — Spb- 

CIAI.         ASSESSinCNTB  —  BNVOBCltlCBHT  —  Int- 

CBEABED  Interest  upon  Deunqubnct. 
Though  the  interest  upon  delinquent  install- 
meots  of  a  special  tax  for  a  sewer  unprovement 
is  increased  from  6  to  8  per  cent,  neverthelees 
payment  of  delinquent  installments  should  b« 
enforced  by  sale  of  the  property  to  pay  interest- 
bearing  coupon  warrants  issued  the  contractor 
for  the  work. 

[Ed.  Note. — ^FoT  other  easea,  see  Municipal 
CorporaUons,  Cent  Dig.  H  1240,  1241;  Dec 
Dig.  «=>625.J 
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4.  MAirDAKITS     «sa>ll&-PBOPBIXTT     OT     BU- 

KDT. 
The  holder  of  an  interest-beariiiK  coupon 
warrant  drawn  npon  a  special  fund  to  be  rabed 
through  asaeasment  made  for  a  aewer  improve- 
mcnt,  may,  by  mandamus,  compel  the  city 
treasurer  to  proceed  with  the  collection  of  the 
warrant  by  sale  of  delinquent  property. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  Si  261-263 ;  Dec.  Dig.  «=3U9.] 

Appefd  from  District  Court,  Salt  Lake 
County;  F.  0.  Loofbonrow,  Judge. 

Petition  tor  mandamus  by  R.  M.  Stlnson 
and  'Hiomas  Stockhausen,  copartners  doing 
business  as  R.  M.  Stlnson  Sc  Company, 
against  Frank  Godbe,  as  City  Treasurer  of 
Salt  Lake  City.  From  judgment  dismissing 
the  complaint,  plaintiffs  api>eal.  Judgment 
reversed,  and  cause  remanded,  with  direc- 
tions to  issue  a  peremptory  writ  of  mandate 
as  prayed. 

Pierce,  Crltchlow  &  Barrette  and  Van  Cott, 
Allison  &  Biter,  both  of  Salt  Lake  City,  for 
appellants.  U.  J.  Dlnlnny,  of  Salt  Lake  City, 
for  respondent. 

FBICK,  J.  Plaintiffs  commenced  this  pro- 
ceeding In  the  district  court  of  Salt  Lake 
county  to  require  the  defendant,  as  treasurer 
of  Salt  Lake  City,  to  proceed  to  sell  certain 
real  estate  which  Is  subject  to  a  special  tax 
and  by  that  means  to  collect  said  tax. 

The  complaint  covers  25  pages  of-  the 
printed  abstract  After  stating  the  matters 
of  Inducement  It  is  in  substance  alleged  that 
Salt  Lake  City  entered  into  a  contract  with 
one  P.  J.  Moran,  contractor,  to  make  certain 
public  improvements  consisting  of  a  sewer 
for  said  city;  that  nnder  said  contract  It 
was  agreed  that  said  contractor,  for  making 
said  Improvement,  should  be  paid  in  "coupon 
warrants"  issued  by  said  dty.  The  said  con- 
tract contained  the  following  provision: 

"It  is  understood  and  agreed  that  said  con- 
tractor shall  accept  such  coupon  warrants  in 
full  payment  for  work  done  and  material  fur- 
nished under  the  contract  to  the  amount  of  the 
sum  named  in  each  of  said  warrants  and  in- 
terest as  therein  provided,  and  that  the  dty 
shall  not  be  held  liable  for  the  payment  of  the 
cost  of  the  improvements  mentioned  in  said 
warrants,  or  for  the  payment  of  any  warrants 
issued,  as  aforesaid,  or  for  the  payment  of  any 
of  the  coupons  attached  thereto,  except  to  the 
extent  of  the  funds  received  by  it  under  the 
levy  and  assessment  for  said  Improvements ;  but 
the  dty  shall  be  responsible  for  faithful  ac- 
coanting,  collection,  and  settlement,  and  paying 
the  money  of  said  funds,  and  when  such  ac- 
counting, collection,  settlement,  and  paving  is 
faithful^  performed  all  further  liability  on 
the  part  of  the  dty  shall  cease,  and  it  is  hereby 
understood  that  the  dty  will  exercise  the  au- 
tboritjr  conferred  upon  it  by  law  to  ooUect 
said  assessments." 

It  was  further  alleged  that  said  dty  by 
ordinance  had  duly  levied  a  special  tax  to 
pay  said  conpon  warrants;  that  in  said 
ordiiuuice  It  was  also  provided: 

"Said  tax  shall  become  and  be  ddinqnent  in 
five  equal  yearly  installments,  with  interest  on 
the    whole  sum  unpaid  at  the  rate  of  0  per 


cent  per  annum,  payable  at  the  time  each  in- 
stallment is  due,  to  wit:  One-fifth  thereof  one 
I  year  after  the  ordinance  confirming  the  levy  of 
the  tax  for  the  payment  for  such  unprovement 
becomes  effective;  one-fifth  thereof  in  two 
years  after  said  ordinance  becomes  effective; 
one-fifth  thereof  in  three  years  after  said  ordi- 
nance becomes  etFectlve;  one-fifth  thereof  in 
four  years  after  said  ordinance  becomes  effec- 
tive; and  one-fifth  thereof  in  five  years  after 
said  ordinance  becomes  effective.  One  or  more 
installments,  in  the  order  in  which  they  are 
payable,  or  the  whole  special  tax,  may  be  paid 
at  any  time  within  thirty  days  after  the  ordi- 
nance confirming  the  levy  of  the  tax  becomes 
effective,  without  Interest  In  the  event  of  any 
installment  or  the  interest  aforesaid  not  being 
paid  on  the  date  the  same  l>ecome8  due,  the 
whole  amount  of  the  special  tax  unpaid  at  the 
time  said  installment  and  interest  are  due,  shall 
become  due  and  payable,  and  shall  draw  inter- 
est at  the  rate  of  8  per  cent  per  annum  until 
the  sale  of  -the  property  assessed:  Provided, 
one  or  more  installments,  in  the  order  in  which 
they  are  payable,  or  the  whole  special  tax  un- 
paid, may  be  paid  on  the  day  any  installment 
becomes  due,  by  paying  the  amount  thereof 
and  Interest  to  said  date." 

It  was  also  alleged  that  said  coupon  war- 
rants were  duly  Issued  and  delivered  to  said 
contractor  and  were  by  him  sold  to  the  plain- 
tiffs herein  who  are  the  holders  thereof; 
that  said  special  tax  is  payable  in  annual  in- 
stallments, some  of  which,  with  accrued  In- 
terest, amounting  In  the  aggregate  to  $1,600, 
were  past  due  and  unpaid.  Plaintiffs  also 
pleaded  the  ordinances  of  said  dty  whereby 
the  levying  of  special  assessments  and  tlie 
collection  thereof  is  provided  for,  practically 
as  set  forth  In  the  contract  aforesaid.  It  is 
alleged  that  in  said  ordinances  It  Is  further 
provided  as  follows: 

"Within  ten  days  after  the  date  of  delin- 
qnency,  as  fixed  in  the  levy  and  notice  of  tax, 
the  dty  treasurer  shall  make  up  a  list  of  all 
property  upon  which  the  special  tax  remains 
due  and  unpaid,  and  cause  the  same  to  be  pub- 
lished in  some  newspaper  having  general  cir- 
culation in  the  dty,  daily  thereafter  for  a  full 
t>eriod  of  ten  days.  Said  delinquent  list  shall 
contain  a  description  of  the  property  delin- 
quent according  to  lots,  blocks  or  parcels,  to- 
gether with  the  owner's  name  or  names,  if 
known,  and  if  not  known,  in  lieu  thereof,  the 
words  'Unknown  Owner,'  with  the  amount  of 
taxes  due,  on  each  separate  parcel,  exclusive 
of  costs,  and  shall  be  accompanied  by  a  notice 
of  sale  substantially  in  the  following  form." 

It  is  also  set  forth  in  said  complaint  that 
said  ordinances  provide  that  on  the  day  fixed 
for  the  sale  of  delinquent  property  the  dty 
treasurer  shall  offer  such  property  for  sale 
tor  the  amount  of  the  special  tax,  etc. ;  that 
plaintiffs  have  requested  the  dty  treasurer 
to  collect  the  delinquent  Installments  of  said 
ooopons  and  for  that  purpose  to  advertise 
and  sell  the  dellnqnent  property  as  provided 
in  said  ordinances,  and  that  he  has  refused, 
and  still  refuses,  to  do  so;  that  they  have 
no  "plain,  speedy,  or  adequate  remedy  in  the 
ordinary  course  of  law." 

The  defendant  appeared  and  demurred  to 
the  complaint,  and  upon  a  hearing  the  dis- 
trict court  sustained  the  demurrer.  The 
plaintiffs  elected  to  stand  upon  thdr  com- 
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plaint,  and  hence  the  coart  entered  jndgment 
dismissing  the  same.  The  plaintiffs  appeal 
and  contend  that  the  district  court  erred  in 
sustaining  the  demurrer,  and  In  entering 
Judgment  as  aforesaid. 

We  passed  on  a  similar  proceeding  where- 
in the  same  plaintiffs  and  the  same  defend- 
ant were  parties,  entitled  Stinson  t.  Godbe, 
150  Pac.  967.  We  there  afflrmed  a  Judgment 
denying  a  writ  of  mandate  and  dismissing 
the  complaint  In  the  course  of  the  opinion 
in  that  case  Mr.  Chief  Justice  Straup  said: 

"It  is  not  claimed  that  there  Is  any  authority 
upon  delinquency  of  an  installment  to  declare 
the  whole  of  the  tax  due  and  delinquent." 

It  is  further  said: 

"The  tax  la  a  special  lien  on  the  property. 
The  holder  of  the  warrant  can  only  through  the 
intervention  of  the  city  foreclose  the  lien,  sell 
the  property,  and  collect  the  tax.  There  is  a 
clear  power  and  duty  conferred  and  imposed 
on  the  city  and  its  treasurer  at  some  time  to 
do  that.  The  serious  question  is:  Is  the  power 
conferred  and  the  duty  imposed  to  sell  upon 
delinquency  of  an  installment  and  before  the 
whole  tax  is  due  and  delinquent?" 

[1]  The  Chief  Justice  then  proceeds  to 
demonstrate  that  there  is  nothing  In  the 
statute,  nor  In  the-  ordinances,  that  imposes 
a  duty  upon  the  city  treasurer  to  proceed  to 
collect  the  installments  due  by  selling  the 
property  upon  which  the  tax  Is  delinquent, 
and  that  no  such  duty  exists  until  all  the  in- 
stallments are  due:  that  is,  until  the  whole 
tax  is  delinquent.  The  very  questions  pro- 
pounded and  answered  in  the  negative  in 
that  case  are,  however,  now  answered  In  the 
affirmative  by  the  ordinance  under  which 
the  tax  in  question  here  was  levied  and  un- 
der which  the  coupon  warrants  Involved  in 
this  proceeding  were  issued  by  Salt  Lake 
City.  The  ordinances  that  control  here  in  ex- 
press terms  provide: 

"In  the  event  of  any  installment  or  the  Inter- 
est aforesaid  not  being  paid  on  the  date  the 
same  becomes  due,  the  whole  amount  of  the 
special  tax  unpaid  at  the  time  said  installment 
and  interest  are  due  shall  become  due  and 
payable." 

Then  follows  the  ordinance  providing  for 
the  sale  of  all  property  upon  which  the  spe- 
cial tax  is  delinquent.  Counsel  for  the  city, 
however,  contend  that  if  the  city  treasurer 
la  compelled  to  collect  the  whole  tax  when 
but  one  Installment  is  delinquent,  then  he  is 
collecting  money  which  the  city  cannot  use 
and  upon  which  interest  accumulates.  In 
making  that  contention  counsel  overlook  the 
fact  that  both  the  ordinances  and  the  stat- 
ute (Comp.  Laws  1907,  {  282x7,  as  amended 
by  chapter  41,  Laws  Dtah,  1900)  provide: 

"The  whole  warrant  may  be  paid  on  the  day 
any  installment  becomes  due  by  paying  the 
amount  thereof  and  interest  to  date  of  pay- 
ment" 

That  provision  affords  ample  protection  to 
the  city,  and  it  no  doubt  was  adopted  so 
that  in  case  the  dty  Is  compelled  to  declare 
the  whole  tax  due  upon  any  considerable 
amount  of  property  because  of  delinquent  in- 
stallments, it  may  also  protect  Itaelf  by  pay- 


ing off  any  warrant  on  ttie  data  any  Install- 
ment falls  due. 

[2,  3]  Counsel  for  the  dty  further  contend 
that  elnce  the  Interest  upon  delinquent  in- 
stallments is  increased  from  6  to  S  per  cent 
for  that  reason  payment  of  delinquent  in- 
stallments should  not  be  enforced  by  a  sale 
of  the  property.  Counsel,  in  their  brief, 
upon  that  subject  make  the  following  ob- 
servation: 

"The  ordinance  whidi  provides  that  on  the 
failure  of  a  property  owner  to  pay  an  install- 
ment the  whole  unpaid  tax  shall  become  due 
and  pavable  and  draw  interest  at  8  per  cent 
is  harsh  enough,  and  while  there  is  an  ordi- 
nance which  also  requires  that  within  ten  days 
after  delinquency  the  city  treasurer  must  pro- 
ceed to  sell  the  property,  to  do  so  under  all 
circumstances  would  be  unjust.  It  seems  to 
us  that  the  treasurer  should  be  allowed  to  use 
reasonable  discretion  in  proceeding  to  make 
the  sale,  taking  into  consideration  the  person 
owing  the  tax  and  his  circumstances  and  avail- 
ability of  money." 

Why  declare  the  '"whole  tax  due  and  pay- 
able" If  it  was  not  Intended  to  enforce  pay- 
ment thereof?  Of  what  practical  use  Is  it 
to  enter  into  a  contract  with  a  contractor 
that  the  debt  entered  into  by  the  contract 
shall  become  due  in  Installments  and  that  in 
case  one  installment  shall  become  delinquent  , 
and  so  remain  for  a  specified  time  "the  whole 
debt  shall  become  due  and  payable"  if  the 
contractor  may  not  enforce  payment  as  stip- 
ulated in  the  contract?  As  was  well  said  by 
Mr.  Justice  Swayne,  Justice  of  the  Supreme 
Court  of  the  United  States,  in  City  of  Galena 
V.  Amy  (U.  S.)  6  Wall.  710,  18  L.  Ed.  560: 

"We  can  give  no  weight  to  considerations  of 
this  character,  when  placed  in  the  scale  as  a 
counterpoise  to  the  contract  the  law,  the  legal 
rights  of  the  creditor,  and  our  duty  to  enforce 
them." 

The  dty  Issues  these  warrants  and  pays 
them  to  the  contractor  for  the  contract  price 
for  making  the  Improvement.    While  the  city 
is  not  individually  liable,  yet  it  has  prom- 
ised the  contractor  that  It  will  insist  upon 
the  prompt  payment  of  the  warrants,  and  if 
not  paid  when  due,  that  It  will  invoke  the 
aid  of  the  law  to  enforce  their  payment. 
Every  one  knows  that  while  such  warrants 
partake  of  negotiability   they,   nevertheless, 
do  not,  in  law,  have  the  same  protection  as 
negotiable  instruments.    For  that  reason  tbe 
contractor  must  sell  or  dispose  of  them   to 
obtain  currency  to  pay  for  the  labor  and  ma- 
terial required  in  making  the  Improvement 
for  the  dty.    It  is  well  known  also  that  tbe 
price  that  the  contractor  may  obtain  for  ttte 
warrants  depends   largely   ui)on   the   city's 
credit  and  the  law  by  which  their  paynaent 
may  be  enforced.     Many  persons  of  small 
means  may  invest  in  those  warrants  relying 
upon  their  prompt  payment  for  a  meager  in- 
come.    But  whether  small  or  large  invest- 
ments are  made  the  investor,  whoever    be 
may  be,  has  a  right  to  rely  upon  the  terms 
and  conditions  of  the  contract  and  the  ordi- 
nances when  authorized  by  statute,   under 
which  such  warrants  are  issued  and  oaade 
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payabla  The  property  owner  and  taxpayer 
who  pays  bis  taxes  promptly  Is  likewise  In- 
terested. He  Is  interested  in  obtaining  pub- 
lic improvements  at  the  least  possible  cost. 
He  can  do  that  only  if  assurances  are  given 
to  those  who  advance  the  money  to  make 
snch  improvements  that  the  warrants  which 
they  receive  for  the  money  advanced  will  be 
repaid  promptly,  and  in  accordance  with  the 
ordinances  and  contract  After  the  laws  and 
ordinances  are  passed  and  contracts  are  en- 
tered into  it  is  too  late  to  seek  to  modify 
Bome  of  their  provisions  by  appealing  to  the 
courts.  Courts  are  created  to  enforce  con- 
tracts that  are  not  tainted  with  frand  or  co- 
ercion and  not  to  modify  thenu  The  city 
may  easily  protect  the  property  owners  and 
taxpayers  affected  by  any  special  tax  which 
the  city  is  required  to  collect  by  giving  the 
taxpayer  ample  time  in  which  to  redeem  any 
property  that  may  be  sold  for  the  purpose  of 
enforcing  payment  of  delinquent  taxes  and 
to  make  the  expenses  incident  to  such  sales 
and  redonptions  as  small  as  consistent  with 
due  and  proper  service.  In  doing  that  the 
dty  wUl  maintain  its  credit,  the  warrant 
purchaser  obtain  his  money  promptly,  and 
the  taxpayer  obtain  all  the  relief  that  under 
}ust  laws  he  is  entitled  to.  It  is  therefore 
not  a  question  of  enforcing  harsh  remedies 
as  counsel  for  the  dty  seem  to  think.  The 
right  to  enforce  collection  upon  overdue  obli- 
gations in  accordance  with  the  terms  and  con- 
ditions thereof  in  the  eye  of  the  law  cannot 
be  considered  a  harsh  remedy.  That  is  es- 
pecially true  where,  as  here,  the  city  may 
amply  protect  the  taxpayer  by  also  affording 
tilm  a  proper  remedy  to  redeem  his  property 
in  case  be  is  unable  or  unwilling  to  pay 
promptly  when  his  taxes  fall  due. 

[4]  Nor  do  the  decisions  leave  any  room 
for  doubt  that  under  contracts,  ordinances, 
and  laws  which  must  control  this  case,  man- 
damus is  the  proi>er  remedy.  The  following 
cases  are  decisive  of  that  question:  German- 
American  Svgs.  Bk.  T.  Spokane,  17  Wash. 
315,  49  Paa  642,  38  L.  B.  A.  269;  Soule  v. 
Seattle,  6  Wash.  316,  S3  Pac.  384,  1080; 
Ramish  v.  Hartwell,  126  CaL  443,  68  Pac. 
920;  Himmelmann  v.  Cofran,  36  CaL  411; 
City  of  Galena  v.  Amy,  supra;  Rock  Island 
Coanty  v.  State  Bank,  4  WalL  435,  18  L.  Ed. 
419;  People  t.  Syracuse,  144  N.  X.  63,  38 
N.  E.  1006.  In  German-American  Svgs.  Bk. 
V.  Spokane,  supra,  the  rule  is  stated  In  the 
bead  note  tbus: 

**Tbe  holder  of  a  warrant  drawn  upon  a  siw- 
cial  fund  to  be  raised  through  assessments 
made  for  a  street  improvement  may  by  manda- 
mus oompel  the  city  officers  to  proceed  with 
the   collection  of  the  assessments. 

To  the  same  effect  are  the  other  cases  dt' 
ed.  Why  should  not  that  be  done,  and  es- 
pedalJy  where,  as  here,  the  city  has  obligat- 
ed Itself  to  promptly  collect  the  tax  which  it 
Las  levied  to  pay  for  the  improvement?  No 
other  method  of  enforcing  payment  under  the 


contract  and  ordinances,  except  to  have  re- 
course to  a  court  of  equity,  seems  available. 
Bat  even  in  a  proceeding  in  equity  all  that 
could  be  accomplished  would  be  to  require 
the  dty  to  comply  with  the  terms  and  condi- 
tions of  the  contractual  obligations  it  as- 
sumed in  ordering  the  improvement,  in  levy- 
ing the  special  tax,  in  issuing  the  warrants, 
and  in  enforcing  their  payment.  We  confess 
oju  utter  inability  to  see  any  escape  from,  or 
to  arrive  at,  any  other  condusion  than  to 
grant  the  prayer  of  plaintifTs  complaint. 

The  Judgment  of  the  district  court  of  Salt 
Lake  county  is  therefore  reversed,  and  the 
cause  Is  remanded  to  that  court,  with  direc- 
tions to  Issue  a  peremptory  writ  of  mandate 
as  prayed  for  in  the  complaint  Costs  to  ap- 
pellants. 

McCARTT,  J.,  concurs. 

STBAUP,  O.  J.  (concurring).  Where  the 
tax  or  assessnfcnt  is  made  payable  in  Install- 
ments I  had  somewhat  doubted  whether  the 
statute  confers  power  on  the  dty  by  ordi- 
nance or  otherwise  to  dedare  the  whole  tax 
or  assessment  due  on  the  delinquency  of  an 
Installment  Unless  It  is  conferred  by  stat- 
ute. It  has  no  such  power.  Wlille  the  stat- 
ute (Comp.  Laws  1007,  |  268)  is  not  as  explic- 
it In  such  respect  as  it  might  be,  still  I 
think  the  fair  and  reasonable  construction  of 
it  leads  to  the  condusion  that  such  power 
was  intended  to  be  conferred.  On  that 
ground  I  concur. 


HIKSH  et  al  ▼.  OGDEN  FURNITURE  & 

OARPBT  CO.    (No.  291&) 
(Supreme  Court  of  Utah.     Sept  28,  1916.) 

1.  Saucs  i$=3365— Action  fob  Pbics  — Fiho- 
ihgs — juuqmbnt. 

In  an  action  upon  an  account  for  the  price 
of  goods,  findings  that  on  a  date  named  the  de- 
fendant was  indebted  to  plaintiffs  on  an  open  ac- 
count in  a  certain  sam  with  legal  interest  en- 
titled plaintiff  to  Judgment  for  both  interest  and 
posts. 

[SM.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1077;   Dw.  Dig.  <&S9366.] 

2.  Appkai.  and  Ebbob  Q=3  1122(2)— Firdinos— 
PowEB  of  Supbeus  Coubt. 

In  a  law  case,  the  Supreme  Ciourt  Is  power- 
less to  make  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4429;  Dec.  Dig.  <S=>1122(2).] 

3.  Appeal  and  Bbbob  iS=»837(12)— Review— 
ADvissiBturr  of  Evidence. 

In  a  law  case,  the  Supreme  Court  where 
evidence  wag  excluded,  has  no  power  to  pass  up- 
on its  eufficiency,  but  can  do  no  more  than  to  de- 
termine whether  there  was  error  in  its  exclusion, 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8276 ;  Dec.  Dig.  <8=»837(12).] 

4.  Tender  0=328— Action  fob  Pbick  of  Gooos 
—  Aduissibilitt  of  Bvidehob  —  Tbndbb  or 
Payment. 

In  an  action  on  an  account  for  goods  sold, 
evidence  that  defendant  had  mailed  a  check  to 
plaintiff's  address  for  the  amount,  that  the  check 
was  returned  to  it  that  plaintiff's  attorney  pre- 
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sented  a  draft  npon  It  and  was  Informed  tbat 
the  account  had  been  paid,  that  defendant  was 
always  able  and  willing  to  pay  the  account,  that 

Slaintiffs  had  requested  defendant  to  honor  a 
raft  for  such  amount,  and  that  plaintiff  had 
never  demanded  more  than  the  amount  of  the 
check,  and  a  telegram  to  plaintiff  from  its  coun> 
sel  after  he  had  been  informed  by  defendant  that 
the  account  had  been  paid,  and  the  check  itaelf, 
were  admissible,  and  their  exclusion  was  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  §§  96-98;  Dec.  Dig.  «=92&1 

5.  Tbndeb  «=»16(3)— Objection— Waives. 

Under  Comp.  liaws  1907,  {  3487,  providing 
that  one  to  whom  a  tender  is  made  must  then 
specify  any  objection  to  the  money  or  instru- 
ment or  must  be  deemed  to  have  waived  it,  the 
plaintiff  who  received  defendant's  check  by  mail 
in  payment  of  an  account  for  goods  sold,  and 
whose  attorney  before  the  check  was  received 
demanded  payment  and  was  told  that  the  check 
for  the  amount  had  been  mailed,  and  who  return- 
ed the  check  without  objection  and  without  ad- 
vising defendant  of  any  objection  to  the  tender 
before  bringing  an  action,  thereby  waived  any 
objectiona  to  the  tender.  . 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent. 
Dig.  t  44;  Dec.  Dig.  «=3l5(3) ;  Payment,  Cent 
Dig.  I  62.] 

6.  Patuent  «e922  —  Tkndeb  —  Sxtiticienct 
—Check. 

Such  tender  by  check  on  a  bank  in  which 
there  was  always  a  sufficient  fund  to  meet  i^  in 
the  absence  of  timely  objection,  was  good. 

[Ed.  Note.— For  othea  cases,  see  Payment, 
Cent  Dig.  {{  87,  88;   Dec.  Dig.  «=>22.] 

7.  Tendeb  *=97— Pabtibs  to  Whom  Made— 
Attobnet. 

A  tender  to  an  attorney  who  has  authority  to 
collect  an  account  is  the  same  as  though  made  to 
the  creditor  himself. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  {}  9,  10,  22;   Dec  Dig.  «=>7.] 

8.  Interest    *=»60— Tendeb— BJjteot— Inti»- 

EST. 

A  tender  of  the  amount  due  on  an  acconnt 
for  goods  sold,  made  by  check  without  objection 
thereto,  was  sufficient  to  prevent  the  creditor 
from  recovering  interest 

[Ed.  Note. — For  other  cases,  see  Interest 
Cent  Dig.  {  114;  Dec.  Dig.  <S=BO.] 

9.  Tbrdeb  ®=>24  —  BxQTnsiTES  —  Kkepino 
Good. 

Where  a  tender  is  made,  which,  if  accepted, 
is  intended  to  operate  as  a  payment  of  the  debt, 
and  is  rejected,  it  must  nevertheless  be  kept 
good  by  bringing  or  depositing  the  money  into 
court,  since  in  case  the  tender  is  by  check  the 
creditor  is  .not  obliged  to  take  the  risk  of  bank 
failures,  etc. 

[Ed.  Note.— For  other  cases,  see  Tender,  Gent 
Dig.  a  79-81,  94;  Dec.  Dig.  <e=>24.] 

10.  Ten  DEB  «=»15(6)— Payment  into  Ooubt— 
Waiveb. 

Where  defendant  tendered  its  check  in  pay- 
ment of  an  account  for  goods  sold,  and  showed 
that  the  money  to  meet  the  check  was  in  the 
bank  when  it  was  tendered,  and  bad  constantly 
remained  there  subject  to  check,  and  was  there 
at  the  time  of  the  trial,  so  that  it  could  probably 
be  produced  in  court,  plaintiff's  failure  to  ob- 
ject, and  its  conduct  in  permitting  defendant  to 
assume  that  the  production  of  the  money  into 
court  was  waived,  the  objection  that  the  tender 
was  not  kept  good,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  I  46;   Dec.  Dig.  <&=15(8).] 


11.  Tbndeb  «b>12(4)  —  TBrrtot  —  Intbbbst  — 

Statute^ 
Under  Comp.  Laws  1907,  |  3347,  providing 
that  when  the  defendant  in  an  action  for  the  re- 
covery of  money  alleges  that  before  the  com- 
mencement thereof  be  tendered  the  full  amount 
and  deposits  in  court  the  amount  so  tendered, 
the  plaintiff  cannot  recover  costs;  the  tender  of 
the  amount  due  on  an  acconnt  for  goods  sold,  not 
including  interest,  was  sufficient,  where  no  de- 
mand for  interest  was  then  made,  as  under  sudi 
circumstances  interest  was  waived. 

[Kd.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  Si  26-28;  Dec  Dig.  <e=>12(4).] 

Appeal  from  District  Court,  Weber  Conn- 
ty;  N.  J.  Harris,  Judge. 

Actioa  by  Ralph  Hirsh  and  Solomon  Dry- 
foos,  copartners  doing  business  under  the 
firm  name  and  style  of  Hirsh  ft  Dryfoos, 
against  the  Ogden  Furniture  St  Carpet  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

R.  S.  Famsworth,  of  Ogden,  for  appellant 
C.  R.  Hollingsworth,  of  Ogden,  for  respond- 
ents. 

FRICE,  J.  On  September  3,  1915,  the 
plaintiffs,  Ralph  Hirsh  and  Solomon  Dryfoos, 
copartners  doing  business  in  Philadelphia, 
Pa.,  commenced  an  action  in  the  district 
court  of  Weber  county  by  serving  summons 
on  the  defendant,  a  corporation  doing  busi- 
ness at  Ogden,  Utah,  to  recover  upon  an  ac- 
count for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  "between  July  1, 
1914,  and  June  21. 1915,"  amounting  to  $326.- 
40,  for  which  sum,  with  legal  Interest  from 
June  21,  1915,  plaintiffs  demand  Judgment 
The  defendant  appeared  in  the  action  and 
answered  as  follows: 

"Admits  the  allegations  of  paragraphs  num- 
bered 1  and  2,  and  that  portion  of  paragraph  3, 
alleging  the  sale  and  delivery  of  said  goods,  but 
denies  that  said  sum  of  $326.40  has  not  been 
paid,  but  alleges  that  before  the  commencement 
of  this  action  it  tendered  to  the  plaintiffs  the 
full  amount  to  which  they  were  entitled  and  all 
that  the  plaintiffs  asked  at  said  time,  and  the 
said  defendant  now  deposits  in  court  tbe  amoaat 
so  tendered.  That  said  tender  was  made  in 
writing  in  check  in  the  words  and  figures  foHcw- 
ing,  to  wit:  'Ogden  Furniture  &  Carpet  OomTia- 
ny.  No.  598.  Ogden,  Utah,  8-26,  1915.  t>&j 
to  the  order  of  Hirsb  &  Dryfoos,  $326.40,  three 
hundred  twenty-six  dollars,  forty  cents.  To  First 
National  Bank,  Ogden^  Utah.  Ogden  Furniture 
&  Carpet  Co.,  B.  F.  Hundley,  Manager.'  That 
at  said  time  there  was  and  ever  since  has  beea 
and  now  is  sufficient  funds  in  said  bank  to  paiy 
said  check." 

Upon  the  Issues  a  trial  to  the  court  with- 
out a  Jury,  resulted  in  the  following  findings 
of  fact: 

"That  at  Ogden  City,  Utah,  between  July  1, 
1914,  and  June  21,  1915,  tbe  plaintiffs,  at  the 
special  instance  and  request  of  the  defendant, 
sold  and  delivered  to  the  defendant  which  'veere 
then  and  there  received  and  accepted  by  the  de- 
fendant from  the  plaintiffs  certain  goods,  vvai-ea 
and  merchandise  of  the  fair  and  reasonable  v»lixe 
of  $326.40,  which  said  amount  last  aforesaid  be- 
came due  and  payable  on  June  21,  1916,  tiiat  no 
part  of  said  sum  has  been  paid  and  the  vrbole 
thereof  is  now  due  and  owing  from  the  defenda.xit 
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to  the  plalotUh.  That  the  defendant  at  Ogdea 
City,  Utah,  at  11  o'clock  p.  m.,  on  August  81, 
1915,  deposited  in  the  United  States  mall  ad- 
dressed to  the  plaintiffs  at  Philadelphia  in  the 
Btate  of  Pennayrrania,  the  defendant's  check  No. 
5d3,  drawn  on  the  First  National  Bank  of  Ok- 
den,  TJtoh,  dated  Ojtden,  Utah,  August  26,  1915, 
payable  to  the  plaintiffs  for  the  sum  of  $326.40. 
That  said  check  aforesaid  was  delivered  in  due 
course  of  mall  to  the  plaintiffs  at  Philadelphia 
fat  the  state  of  Pennsylvania  on  September  7, 
1915.  That  plaintiffs  thereupon  returned  said 
check  to  the  defendant  at  Ogden,  Utah,  on  Sep- 
tember 8, 1916.  That  said  check  aforesaid  is  the 
same  check  pleaded  in  defendant's  answer  and 
with  said  answer  deposited  with  the  clerk  of  this 
court  and  offered  in  evidence  upon  the  trial  here- 
of. That  on  Angnst  26,  1915,  and  ever  since 
said  date  the  defendant  had  sufficient  funds  la 
said  Sirat  National  Bank  of  Ogden  wherewith 
to  pay  said  check.  'That  this  action  was  com- 
menced by  the  service  of  summons  herein  upon 
the  defendant  at  Ogden  City,  Utah,  on  Septem- 
ber 3,  1915." 

Judgment  was  entered  accordingly  in  favor 
of  plaintiffs  tor  $340JJ0,  wblcb  Included  legal 
interest  from  June  21,  1916,  to  the  date  of 
Judgment,  January  7,  1916,  and  for  $l&gO 
coets.    Tbe  defendant  appeals. 

[1]  Numerona  errors  are  assigned.    Most 
of  those  that  are  relied  on,  however,  relate 
to  the  exclusion  of  evidence  which  was  prof- 
fered by  the  defendant  at  the  triaL    Defend- 
ant's coimsel,  however,  also  Insists  that  the 
court  erred  in  rendering  judgment  for  plain- 
tiffs tar  Interest  and  costs,  and  further  con- 
tends that  upon  the  undisputed  evidence  and 
findings  the  defendant  was  entitled  to  judg- 
ment for  costs.   The  contention  is  based  upon 
the    court's   findings    respecting    the    tender 
pleaded  by  the  defendant    In  our  judgment 
tbe  findings  are,  however,  not  sufficient  to 
sustain  the  contention.     From  the  findings 
as  they  now  stand  It  appears  that  the  de- 
fendant, <m  the  21st  day  of  June,  1916,  was 
indebted  on  open  account  to  the  plaintiffs  In 
the  siun  of  $326.40,  and  legal  interest  from 
that  date.    In  the  absence  of  any  finding  oth- 
er tlian  those  contained  In  the  record  tbe 
plaintiffs  were  entitled  to  judgment  for  both 
interest  and  costs.    It,  no  doubt,  is  true  that 
If  tbie  proffered  evidence  hereinafter  referred 
to  had  been  admitted  and  it  had  not  been 
disputed  the  court  should  have  found  in  ac- 
cordance therewith,  and  If  It  had  done  so, 
then,  under  the  law,  as  hereinafter  indicated, 
counsel's  contentions  should  prevail.    As  tbe 
findings  now  stand,  however,  and  in  view 
that   tbe  court  excluded  all  of  defendant's 
proffered  evidence,  counsel's  contention  must 
fail. 

[2,  3  ]  This  is  a  law  case  and  we  are  power- 
less either  to  make  findings  or,  in  view  that 
tbe  evidence  was  excluded,  to  pass  upon  Its 
sufficiency.  We  can  do  no  more  than  to  de- 
termine whether  the  court  erred  or  not  In 
ezcladlng  the  evidence. 

[4]  All  that  the  defendant  was  permitted 
to  prove  at  tbe  trial  was  that  on  August  31st 
a  cbeclc  had  been  mailed  by  the  defendant's 
manager  to  plaintiffs'  address  at  Philadel- 
phia  for  the  sum  of  $326.40,  and  that  tbe 


<!beck  was  returned  to  the  defendant  by 
plaintiffs  on  September  16  or  17,  1915;  that 
plaintiffs'  attorney  came  to  the  defendant's 
place  of  business  on  September  2,  1915,  and 
presented  a  draft  to  defendant's  manager 
and  demanded  the  money  due  plaintiff  on  the 
account  sued  on,  and  that  the  manager  then 
Informed  the  attorney  that  the  account  "has 
been  paid."  When  defendant's  counsel  un- 
dertook to  prove,  however,  the  omversation 
between  plaintiffs'  attorney  and  defendant's 
manager  concerning  the  chedc,  and  the  pay- 
ment of  tbe  account,  the  court,  upon  plain- 
tifCs'  objection,  exdnded  all  tbe  evidence. 
The  court  also  excluded  the  check  and  like- 
wise excluded  defendant's  proffered  evidence 
that  he  always  was  able,  ready,  and  willing 
to  pay  the  account,  and  also  exdnded  a  let- 
ter writtm  by  plalntifls  to  the  defendant  in 
August,  1916,  wherein  defendant  was  inform- 
ed that  the  plaintiffs  had  drawn  upon  it  for 
the  sum  of  1326.40,  "to  pay  your  account 
with  us  as  per  statement  inclosed.  Please 
honor  the  draft  on  presentation  and  oblige," 
which  letter  was  signed  by  Hlrsh  &  Dryfoos. 
Tbe  court  also  excluded  a  telegram  sent  by 
plaintiffs'  attorney  to  bis  clients  after  he 
was  Informed  by  defendant's  manager  that 
the  account  had  been  paid.  The  court  also 
excluded  defendant's  proffered  evidence  that 
the  plaintiffs  at  no  time  had  demanded  more 
from  tbe  defendant  than  the  $326.40,  the 
face  of  tbe  account,  until  tbls  action  was 
commenced.  In  fact,  the  court  excluded 
every  fact  defendant's  counsel  offered  to 
prove  concerning  the  making  and  sending  of 
the  check  and  the  conduct  of  plaintiffs  and 
their  attorney  with  respect  thereto,  and  fur^ 
ther  excluded  all  evidence  tending  to  show 
waiver  on  the  part  of  the  plaintiffs  so  far  as 
the  tender  is  concerned.  We  think  that  un- 
der the  law  all  tbe  evidence  offered  by  de- 
fendant's counsel  was  proper,  and  its  exclu- 
sion constitutes  reversible  error. 

[I-I]  Comp.  Laws  1907,  |  8487,  reads  as  fol- 
lows: 

That  "tbe  person  to  whom  the  tender  is  made 
most  at  the  time  specify  any  objection  he  may 
have  to  the  money,  instrument,  or  property,  or 
he  must  be  deemed  to  have  waived  it;  and,  if 
the  objection  be  to  the  amount  of  money,  the 
terms  of  the  instrument,  or  the  amount  or  kind 
of  property,  be  must  specif  tbe  amount,  terms, 
or  kind  which  he  requires,  or  be  precluded  from 
objecting  afterward." 

Under  a  similar  statute  the  Supreme  Court 
of  Cailfomia  has  repeatedly  held  that  where 
a  tender  la  made  by  check  the  ijerson  to 
whom  It  Is  tendered  must  specify  his  objec- 
tions or  he  wlU  be  deemed  to  have  waived 
all  objections  except  such  as  he  insists  upon 
when  the  tender  is  made.  Lowe  v.  Yolo,  etc.. 
County,  8  Cal.  App.  167,  96  Pac.  379,  and 
cases  there  dted ;  Wright  v.  John  A.  Robin- 
son Co.,  84  Hun,  172,  32  N.  T.  Supp.  463; 
Nidever  v.  Hall,  67  Cal.  79,  7  Pac.  136;  Oeve- 
land  V.  Toby,  36  Misc.  R^.  819,  73  N.  Y. 
Supp.  544.    In  Wright  v.  Jobn  A.  Robinson 
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Go.,  Bupra,  the  question  of  tender  by  cbeck 
by  mailing  the  same,  as  In  this  case,  was 
Involyed,  and  It  was  there  held  that  In  the 
absence  of  special  objections  snch  a  tender 
Is  good.  In  the  case  of  Cleveland  ▼.  Toby, 
supra,  tender  was  made  by  mailing  a  check 
as  here,  and  In  view  that  it  was  kept  good 
it  was  held  sufficient. 

Under  the  findings  as  made  by  the  conit, 
supplemented  by  the  evidence  offered  by  the 
defendant,  the  situation  of  the  parties  to 
this  action  in  effect  is  this:  In  Angnst,  1915, 
the  defendant  was  Indebted  to  plaintUEs  on 
account  for  goods  sold  and  delivered  by  them 
In  the  sum  of  $326.40 ;  that  some  time  during 
that  month  plaintiffs  wrote  the  defendant 
that  they  would  draw  upon  it  for  said 
amount  and  expressed  the  hope  that  defend- 
ant would  h(8ior  the  draft;  that  on  Angnst 
26th  defendant's  manager  made  a  check  for 
the  amount  aforesaid  in  favor  of  plaintiffs 
drawn  upon  a  bank  at  Ogden,  Utah,  in  which 
the  defendant  had  sufficient  funds  to  pay  the 
check  when  presented,  and  on  the  Slat  day  of 
August  inclosed  and  mailed  the  check  In  a 
letter  addressed  to  plaintiffs  at  their  place 
of  business  in  Philadelphia.  The  check  was 
made  and  mailed  pursuant  to  the  plaintiffs' 
letter  informing  defendant  that  they  had 
drawn  on  it  for  the  amount  due  from  it  up<Hi 
the  accoimt.  On  September  2d,  and  before 
the  letter  and  check  had  reached  plaintiffs, 
their  attorney,  who  was  authorized  to  col- 
lect the  account,  went  to  the  defendant's 
place  of  business  and  presented  the  draft  re- 
ferred to  by  the  plaintiffs  and  demanded 
payment  thereof.  The  attoney  was  then  in- 
formed that  the  defendant's  manager  had 
paid  the  account  by  having  mailed  to  plain- 
tills  a  check  covering  the  amount  of  the 
draft  No  fnrther  demand  was  made  on  the 
defendant,  nor  was  any  claim  made  for  in- 
terest, and  nothing  was  said  regarding  the 
sufficiency  or  insufficiency  of  the  check.  In- 
deed, no  objection  of  any  kind  was  ever  in- 
terposed. Now,  let  us  assume  that  when  the 
attorney  for  plaintiffs  called  on  the  defend- 
ant's manager  on  September  2d  and  demand- 
ed payment  of  the  draft  which  was  drawn 
for  $326.40,  the  precise  amount  of  the  ac- 
count, the  manager  had  tendered  the  attor- 
ney a  dieck  drawn  on  a  local  bank  in  which 
were  ample  funds  to  pay  it  for  the  amoimt 
of  the  draft  and  the  attorney  had  made  no 
objections  to  the  check  whatever,  but  had 
thereafter  commenced  an  action  upon  the  ac- 
count, would  not  defendant's  plea  of  tender 
have  been  good?  Surely  if  a  tender  by  check 
is  ever  good  the  tender  Just  referred  to  would 
have  been.  But  counsel  for  plaintiffs  insists 
that  they  had  the  right  to  refuse  the  tender 
when  the  check  reached  them  at  Philadel- 
phia, which  was  not  until  after  the  action 
was  commenced.  Let  that  be  granted,  and 
the  question  still  remains:  What  are  the 
defendant's  rights  under  the  proffered  evi- 
dence?   We  have  seen  that  a  tender  by  check 


Is  good  If  so  objection  U  made  tbereto.  Nowj 
in  this  case,  the  fact  that  plaintiffs'  attorney 
presented  the  draft  for  payment  at  which 
time  he  was  Informed  that  a  check  had  been 
mailed  to  plaintiffs,  that  in  effect  amounted 
to  a  tender  of  the  check  to  him.  A  tend« 
to  an  attorney  who  has  the  authority  to 
collect  Is  the  same  as  though  made  to  the 
creditor  himself.  38  Cyc  166,  167.  At  all 
events.  In  case  plaintiffs  or  the  attorney  de- 
sired to  avoid  the  tender  by  check  they 
should  have  advised  the  defendant  of  that 
fact  and  should  have  given  it  an  opportunity 
to  meet  the  objection  before  bringing  an  ac- 
tion. The  plaintiffs,  however,  never  offered 
any  objection  to  the  check.  Neither  did 
their  counsel.  But  they  returned  it  without 
objection.  Such  were,  in  substance,  the  facts 
in  Cleveland  v.  Toby,  supra,  and  the  tendnr 
was  held  sufficient.  We  are  of  the  opinion, 
therefore,  that  under  the  tacts  which  the 
defendant  offered  to  prove.  If  not  disputed, 
the  tender  in  question  was  sufficient  to  pre- 
vent the  plaintiffs  from  recovering  either 
Interest  or  costs. 

[1, 1i]  Counsel  for  plaintiffs,  however,  con- 
tends that  even  though  the  foregoing  oondn- 
sion  be  sound,  yet  it  has  no  appllcatioa 
here,  since  the  defendant  did  not  keep  the 
tender  good  by  bringing  the  money  into  court 
Counsti  cites  and  relies  npoo  Comp.  Laws 
1907,  i  8347,  which  reads: 

"When,  in  an  action  for  the  recovery  of  mon- 
ey only,  the  defendant  alleges  in  bis  answer  that 
before  the  commencement  of  the  action  he  ten- 
dered to  the  plaintiff  the  fnll  amount  to  which 
be  was  entitled,  and  thereupon  deposits  in  court 
for  the  plaintifE,  the  amount  so  tendered,  and 
the  allegation  be  found  to  be  true,  the  plaintiff 
cannot  recover  costs,  but  must  pay  costs  to  the 
defendant" 

The  general  rule  no  doubt  Is,  that  where 
a  tender  is  made  in  a  law  case  which,  if  ac- 
cepted, is  intended  to  operate  as  payment  of 
the  debt  the  tender,  if  rejected,  must,  never- 
theless, be  kept  good.  Ordinarily  that  Is 
done  by  bringing  or  depositing  the  money 
into  court  The  rule  is  based  upon  the  rea- 
son that  in  case  the  tender  Is  by  check  the 
check  is  not  payment  unless  expressly  scent- 
ed as  such.  Moreover  the  creditor  is  not 
obliged  to  take  the  risk  of  bank  failures  or 
matters  of  that  kind.  Larsen  v.  Breene,  12 
Colo.  480,  21  Pac  498;  Hunt  on  Tender,  I 
356.  Indeed  It  should  be  conceded  that  such 
is  the  law.  A  plaintiff  may,  however,  waive 
his  right  of  having  the  money  paid  into  or 
produced  in  court,  and  ordinarily,  in  case  he 
falls  to  challenge  the  trial  court's  attention 
to  the  fact  that  the  money  is  not  produced 
in  court,  he  waives  his  right  in  that  regard. 
That  Is  especially  true  where,  as  in  this  case, 
the  defendant  ediows  that  the  money  was  In 
the  bank  when  the  check  was  tendered  and 
has  constantly  remained  there  to  be  paid  on 
presentation  of  the  check,  and  that  it  is  In 
the  bank  at  the  time  of  tilaL  Under  such 
circumstances  the  money  would,  in  all  prob- 
ability, be  produced  in  court  Just  as  soon  as 
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plaintiff  Insisted  upon  his  rlcht  to  have  it 
there.  The  case  at  bar  was  tried  at  Ogden, 
where  the  bank  In  which  the  money  was  de- 
posited by  the  defendant  Is  located,  and  no 
donbt  tf  plaintiff's  counsel  bad  Indicated 
that  he  Insisted  upon  bis  right  to  have  the 
money  produced  tn  court  the  defendant  In- 
stantly would  have  produced  It,  and  If  It  had 
not  done  so  then  counsel  was  entitled  to  a 
ruling  from  the  court  that  the  tender  was  not 
kept  good,  and  was  therefore  Insufficient  for 
any  purpose.  Plaintiffs^  counsel,  however, 
made  no  objections  of  any  kind  and  permit- 
ted defendant's  counsel  to  assume  that  the 
prodnctlcm  of  the  money  In  court  was  waiv- 
ed. Indeed,  plaintiffs'  counsel  made  the  ob- 
jection for  tl^e  first  time  In  this  conrt  We 
make  the  foregoing  statement  upon  the  rec- 
ord which  does  not  disclose  any  objection  by 
plaintiffs'  counsel,  and  none  appears  except 
In  his  printed  brief  which  is  filed  In  this 
court.  Under  such  circumstances  the  author- 
ities are  numerous  that  the  objection  ~that 
the  tender  was  not  kept  good  is  waived  and 
cannot  prevail  in  the  appellate  court  Hunt 
on  Tender,  |  488;  Oonnell  v.  Malllgan,  13 
Smedes  &  M.  (Miss.)  388;  Hull  v.  Peters,  7 
Barb.  (N.  Y.)  381;  Storer  v.  McGaw,  11  Allen. 
(Mass.)  527;  Steckel  v.  Standley,  107  Iowa, 
699,  700,  77  N.  W.  489;  21  Ency.  PL  &  Pr. 
680. 

[11]  It  Is  also  contended  that  the  tender  in 
this  case  was  insufficient  because  It  did  not 
Include  interest.  Defendant's  counsel  offered 
to  prove  that  the  full  face  of  the  account, 
as  well  as  all  that  was  demanded  by  the 
draft,  was  tendered,  that  no  demand  for  In- 
terest had  ever  been  made,  and  that  defend- 
ant's manager  had  no  knowledge  that  inter- 
est was  demanded  until  the  action  was  com- 
menced. The  authorities  last  above  dted, 
as  well  as  others,  go  to  the  extent  of  holding 
that  under  such  circumstances  interest,  for 
the  purpose,  at  least,  of  a  tender,  is  waived, 
and  that  a  plaintiff  cannot  have  a  tender  of 
the  amount  demanded  by  him,  avoid  the 
effect  of  the  tender  by  claiming  interest  in 
an  action  commenced  subsequent  thereto. 
This  is  but  Justice  as  well  as  common  sense. 
Indeed,  our  statute  (section  3487)  provides 
that  unless  the  person  to  whom  the  tender  Is 
made  objects  to  the  amount  of  the  tender  and 
specifies  the  amount  he  Is  "precluded  from 
objecting  afterward."  By  this  we  do  not 
mean  to  be  understood  as  holding  that  a 
tender  of  a  nominal  sum  in  payment  of  a 
debt  of  a  larger  amount  would  be  good,  and 
especially  not  where  the  person  making  the 
tender  knew  what  the  amount  due  was. 
That  such  is  not  the  intention  of  the  statute 
Is  clearly  pointed  out  by  Mr.  Chief  Justice 
Beotty  in  the  case  of  Cotton  v.  Oakland 
Bonk,  137  Cal.  376,  70  Pac.  225.  That  the 
statute,  however,  applies  with  fall  force  In 
a  case  like  the  one  at  bar  Is  as  clearly  held 
in  the  cases  we  have  hereinbefore  dted. 


We  need  only  add  In  conduslon  that  the 
evidence  offered  by  defendant's  counsel  was 
all  pr(^>er  to  show  the  real  transaction  be- 
tween the  parties,  and  was  proper  upon  the 
question  of  waiver.  The  court,  therefore, 
erred  in  excluding  It 

It  follows  that  the  judgment  should  be, 
and  It  accordingly  is,  reversed,  at  respond- 
ent's costs. 

STBADP,  a  J.,  and  McGABTT,  J.,  concur. 


HBLFER  STATE  BANK  v.  JACKSON  et  aL 

(No.  2825.) 

(Supreme  Court  of  Utah.    Sept  27,  1916.) 

1.  Bills  and  Notes  «=»359  —  HoutKB  fob 

VaLUK— ASSIONEB. 

An  assignee  before  maturity  of  a  note  signed 
by  one  as  maker,  and  by  another  to  enable  the 
first  maker  to  borrow  money  to  apply  on  his  in- 
debtedness to  the  assignee,  and  who  was  given 
credit  by  the  assignee  for  the  fuU  amoont  of  • 
the  note  immediately  upon  its  delivery,  was  a 
holder  for  value.  ^ 

[Bi.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {f  924-986;  Dec.  Dig.  <8=> 
858.] 

2.  Bnxs  AiTD  Notes  4S9525  —  Action  —  Bvi- 

DKNCB— AOBEKIOCNT  OF  MAKXB. 

In  a  bank's  action  on  a  note  signed  by  its 
cashier  and  another,  evidence  held  to  sustain  a 
finding  when  the  bank  received  the  note  and 
credited  the  cashier  with  the  amount  thereof  up- 
on his  indebtedness,  it  had  no  notice  of  the  al- 
leged fact  that  it  was  signed  by  the  comaker  and 
by  him  delivered  to  the  cashier  on  condition  that 
it  should  not  be  delivered  or  become  effective  un- 
less two  other  persons  signed  it 

[Eid.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Dec.  Dig.  <S=» 
525.] 

3.  Banks  and  Barkino  «=3ll6(4)  —  Acts  ov 

OmcEBS—AoBEEMKi^T— Notice. 
A  bank,  taking  a  note  for  valne  before  ma- 
turity, signed  by  its  cashier  and  another  as  joint 
makers,  was  not  chargeable  with  knowledge  of 
an  agreement  between  the  cashier,  representing 
himself,  and  not  the  bank,  and  his  comaker  that 
the  note  was  not  to  be  delivered  until  signed  by 
the  president  of  the  bank,  since  by  reason  of  his 
individual  interest  adverse  to  that  of  the  bank, 
the  cashier  was  not  its  agent* 

[Eld.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  285;  Dec.  Dig.  <8=» 
116(4).] 

Appeal  from  District  <3ourt  Carbon  Coun- 
ty;  A.  H.  Chrlstensen,  Judge. 

Action  by  the  Helper  State  Bank  against 
Clyde  Jackson  and  Shekrey  Sheya.  Judg- 
ment for  plaintiff,  and  defendant  Sheya  ap- 
peals.    Affirmed. 

M.  P.  Braffet  Ferdinand  Ericksen,  and 
Saml.  A.  King,  all  of  Salt  Lake  City,  for 
appellant  h.  O.  Hoffmann,  of  Price,  and 
Thurman,  Wedgwood  &  Irvine,  of  Salt  Lake 
City,  for  respondent 

FRICK,  J.  The  plaintiff  bank  brought 
this  action  to  recover  upon  a  promissory 


>Felt  V.   Bush,  41  Utah.  462,  12S  Pac.  (88. 
>  First  Nat  Bank  v.  Foote,  U  UUh,  U7.  42  Pac. 
208. 


ttsoFat  other  cases  sea  same  toolo  and  KST-NUUBISt  In  all  Ker-Numbersd  DiSMU  and  ;iid«KM 
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note  for  |1,060,  whidi  was  signed  by  both 
defendants,  Jackson  and  Sheya,  as  makers. 
The  complaint  Is  In  tbe  uanal  form  In  such 
actions.  The  defendant  Sheya  filed  a  sepa- 
rate answer  In  which,  after  making  certain 
admissions  and  denials,  he,  In  substance, 
averred  the  following  facts,  namely:  That 
on  the  date  the  note  in  question  bears,  to 
wit.  May  11, 1912,  the  defendant  Jackson  was 
the  cashier  of  the  plaintiff  bank;  that  on 
said  date  said  Jackson  was  Indebted  to  said 
bank  In  the  sum  of  $1,000;  that  at  said 
time  said  Jackson  as  such  cashieiv— 
"requested  this  defendant  to  sign  a  note  with 
him  for  ^1,060  in  favor  of  said  bank,  the  plaintiff 
herein,  payable  six  months  after  date,  m  order 
to  aid  Dim,  the  said  Jackson,  to  borrow  from 
said  bank  the  amount  of  said  note  to  apply  on 
his  indebtedness  to  said  bank." 

The  defendant  Sheya  further  averred  that 
said  note  was  signed  by  him  upon  the  ex- 
press condition  that  two  other  persons,  nam- 
ing them,  should  also  sign  the  same  before 
it  should  be  delivered  to  said  bank,  and  that, 
unless  and  until  so  signed,  it  should  not  be 
delivered  to  said  bank;  that  defendant  sign- 
ed said  note  without  receiving  any  considera- 
tion, and  for  the  purpose  and  upon  the  un- 
derstanding aforesaid;  that,  notwithstand- 
ing said  agreement,  said  Jackson,  without 
the  knowledge  or  consent  of  the  defendant 
Sheya,  delivered  said  note  to  said  bank  with- 
out first  obtaining  said  signatures,  but  that 
said  bank  received  the  same  with  full  knowl- 
edge of  the  agreement  between  Sheya  and 
said  Jackson ;  that  upon  being  informed  that 
said  Jackson  had  delivered  said  note  as 
aforesaid,  the  defendant  Sheya  notified  the 
plaintiff  that  the  acts'  of  said  Jackson  were 
imauthorlzed,  and  that  the  defendant  repudi- 
ated tbe  same.  The  defendant  Jackson  also 
filed  an  answer,  but  he  did  not  appear  at 
the  trial  and  bis  answer,  therefore,  la  im- 
material here.  The  case  proceeded  to  trial, 
upon  substantially  the  foregoing  issues,  to 
the  court  without  a  Jury.  The  court  found 
all  the  Issues  in  favor  of  the  plaintiff  and 
against  the  defendant  Sheya,  and  entered 
Judgment  In  favor  of  the  plaintiff  and  against 
both  Jackson  and  Sheya  for  the  full  amotmt 
of  the  note,  with  Interest,  including  an  at- 
torney's fee,  and  Sheya  alone  appeals. 

Counsel  for  the  defendant  Sheya  complain 
of  the  court's  findings,  and  insist  that  they 
are  contrary  to  the  evidence.  Counsel  fur- 
ther insist  that  no  consideration  for  the 
note  has  been  shown.  In  view  of  the 
averments  of  Shea's  answer,  which  we 
have  set  forth,  that  he  signed  the  note 
for  the  purpose  of  aiding  Jackson  in  bor- 
rowing said  $1,050  "to  apply  on  Ills  (Jack- 
son's) indebtedness  to  said  bank,"  and  in 
view  that  the  evidence  is  without  conflict 
that  Jackson  was  given  credit  by  the  bank 
upon  his  indebtedness  for  the  full  amount  of 
the  note  immediately  uiwn  its  delivery  to  it, 
the  contention  that  the  note  was  without 
consideration  Is  without  basis,  either  in  law 
or  in  fact    We  shall  therefore  not  devote 


further  attention  to  that  phase  of  the  case. 

[1]  The  further  contention  in  that  connec* 
tion  is  that  the  plaintiff  Is  not  a  holder  for 
value.  In  view  of  what  has  Just  been  stat- 
ed that  contention  must  likewise  fall.  Wa 
held  in  Felt  v.  Bush,  41  Utah,  462,  126  Pac 
688,  that  an  Indorsee  who  takes  a  note  be- 
fore maturity  as  collateral  security  for  a 
pre-existing  debt,  under  our  negotiable  In* 
struments  act,  U  a  holder  for  value.  It  ha* 
frequently  been  held  by  the  courts  that 
where  a  note  is  given  in  payment  or  dis- 
charge of  a  pre-existing  debt,  tbe  payee  is  a 
holder  for  value.  Brannan's  Negotiable  In- 
struments Law,  I  25,  and  cases  cited  In  the 
notes  to  that  section.  No  further  comment 
seems  necessary. 

[2]  The  only  remaining  question,  and  tbe 
ofily  one  of  merit  in  this  case  is  whether  the 
note  in  question  was  in  fact  signed  by  tb* 
defendant  Sheya  and  was  by  bim  delivered 
to  Jackson  upon  the  condition  that  it  should 
not  be  delivered  to  tbe  bank  or  become  ef- 
fective until,  and  unless,  tbe  two  others  re- 
ferred to  bad  also  signed  tbe  note,  and 
whether  the  bank  was  informed,  or  had  no- 
tice or  knowledge,  of  that  arrangement  at 
the  time,  or  before^  it  received  the  note  and 
had  credited  Jackson  with  the  amount  there- 
of upon  his  indebtedness.  Upon  that  ques- 
tion there  is  a  conflict  in  tbe  evidence.  While 
the  defendant  and  his  brother  in  effect  testi- 
fied that  the  president  of  the  bank  was  in- 
formed of  the  conditional  signing  and  deliv- 
ery of  the  note  to  Jackson  before  it  was  re- 
ceived by  the  bank,  and  Jackson  bad  been 
given  credit  therefor,  yet,  tbe  president  de- 
nied those  statements,  and  in  substance  tes- 
tified that  the  statements  testified  to  by  both 
witnesses  did  not  come  to  his  knowledge  until 
after  tbe  note  had  been  received  and  Jack- 
son had  been  credited  with  the  amount  there- 
of. The  circumstances  disclosed  by  the  evi- 
dence are  such  that  tbe  court  could  well 
have  found  the  president's  statements  in 
that  regard  to  be  true,  and  in  view  that  thl^ 
is  a  law  case,  we  are  therefore,  concluded 
by  the  court's  finding. 

[3]  The  contention,  that  inasmuch  as  Jack- 
son was  tbe  cashier  of  the  plaintiff  bank  at 
the  time  of  the  transaction  and  for  that  rea- 
son the  bank  was  charged  with  notice  of 
the  agreement  entered  Into  between  him  and 
the  defendant  Sheya,  Is  answered  by  this 
court  against  the  contention  in  the  case  of 
First  National  Bank  v.  Foote,  12  Utah.  157, 
42  Pac.  205,  where  the  law  upon  this  ques- 
tion Is  stated  in  the  third  headnote  thus: 

"A  bank  that  takes  a  note  for  value  before  ma- 
turity, signed  by  its  cashier  and  others  as  joint 
makers,  is  not  chargeable  with  knowledge  of  an 
agreement  between  the  cashier  and  bis  comakers 
that  the  note  was  not  to  be  delivered  until  it  was 
signed  by  the  president  of  the  bank,  since,  In  this 
particular  transaction,  on  account  of  bis  indi- 
vidual interest  adverse  to  that  of  the  bank,  tbe 
cashier  is  not  the  agent  of  the  bank,  but  stands 
on  the  opposite  side  with  bis  comakers." 

It  is  not  a  matter  of  any  moment  now  to 
Inquire  whether  tbe  case  Juat  ^referred  to 
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was  correctir  determliwd  upon  the  facta 
there  Involved  or  not  It  la  sufficient  to 
know  that  the  principle  stated  In  the  head- 
note  is  applicable  to  the  facts  of  this  case, 
since  the  defendant  Jackson,  the  cashier, 
was  not  representing  the  plaintiff  bank  In 
the  transaction  here  involved,  but  was  mere- 
ly representing  himself.  Neither  his  knowl- 
edge nor  acts  In  the  premises  can  therefore 
be  given  any  legal  effect  as  against  the  bank. 
There  Is  nothing  presented  in  this  record 
which  would  authorize  ua  to  Interfere  with 
the  Judgment,  and  it  ia  therefore  affirmed, 
with  costs  to  respondent 

STRAUP,    O.    J.,    and    MOBSB,    District 
Judge,  concur. 


TBTZNER  V.  WULF.     (No.  13899.) 

(Supreme  C!ourt  of  Washington.    Oct  9,  1916.) 

Vkndob   and  Pubohaseb   (S=3l81— Traksteb 
or  MoBraAOED  Pbopkbty— Assiivption  of 

MOBTQAGB  AS  PABT  OF  PmOHASK  MONST. 

Where  a  vendor  sold  real  propert7  for  a 
price  named,  to  be  paid  by  the  purchaser  by  as- 
sumption of  local  improvement  aaseaamenta,  and 
of  certain  mortgages,  the  transfer  of  other  real 
property,  and  the  balance  in  cash,  the  purchaser 
not  having  agreed  to  pay  the  full  purchase  price 
in  any  event,  and  therefore  not  being  the  agent 
of  the  vendor  as  vendor  testified  in  disbursing 
his  funds,  is  not  responsible  to  the  vendor  for 
that  portion  of  the  mortgage  indebtedness  which 
he  was  not  required  to  pay. 

[Ed.  Note.— B\)r  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  367,  868;  Dec  Dig. 
«s»181.1 

Department  2.  Appeal  from  Superior 
Ck>urt  King  County;  J.  T.  Bonald,  Judge. 

Action  by  F.  J.  Tetzner  against  Henry.  C. 
Wull  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections to  dismiss. 

William  E.  Fronde  and  Hlgglna  &  Hughes, 
all  of  Seattle,  for  appellant  Jaa.  EUefer, 
of  Seattle,  for  reapondent 

MAIN,  J.  This  action  arises  out  of  a  real 
estate  transaction  in  which  the  plaintiff  sold 
to  the  defendant  Wulf  a  certain  lot  In  the 
dty  of  Seattle.  Recovery  is  sought  for  money 
claimed  to  be  due  to  the  plaintiff.  In  re- 
sponse to  the  complaint  the  defendant  Wulf 
filed  an  answer  and  cross-complaint  In  the 
cross-complaint  be  claimed  that  there  had 
been  misrepresentation  as  to  the  amount  of 
excavation  which  had  previously  been  done 
upon  the  lot  and  sought  to  recover  In  dam- 
ages. The  other  defendant  Grant  Smith  & 
Co.,  took  no  part  In  the  trial  of  the  case  tn 
the  superior  court,  and  is  not  now  interested 
In  the  controversy.  The  trial  of  the  action 
resulted  in  a  judgment  toe  the  plaintiff  in  the 
sum  of  $1376,  and  Interest,  and  a  denial  of 
the  relief  prayed  for  In  the  cross-complaint 
From  this  Judgment  Wulf  appeals. 

As  to  the  controlling  facts  there  Is  no  snb- 
atantial  dispute,  and  they  may  be  stated  as 


fidlows:  On  August  14, 1912,. the  respondent 
was  the  owner  of  a  lot  in  the  dty  of  Seattle 
located  in  what  is  generally  known  as  the 
Denny  HIU  regrade  district  On  this  date, 
through  his  agent  H.  K.  Orr  Comipany,  a  cor^ 
poration,  he  contracted  In  writing  to  sell  the 
property  to  the  appellant  This  contract  re- 
cites that  H.  B.  Orr  Company,  as  agent  of 
the  owner,  "has  this  day  sold  to  the  purchaser 
for  the  sum  of  twenty  thousand  dollars"  the 
lot  mentioned.  The  contract  further  recites 
that  the  purchaser  assumes  and  agrees  to 
pay  the  Incumbrances  against  the  property, 
which  included  local  improvement  asses»- 
ments,  and  two  mortgages.  The  contract 
also  provided  that  in  case  the  amount  of  any 
of  the  local  Improvements  could  not  be  as- 
certained at  the  time  the  transaction  was 
closed,  that  the  cost  thereof  should  be  esti- 
mated, and  such  amount  retained  by  Wulf 
out  of  the  purchase  price.  As  a  part  of  the 
purchase  price  Wulf  was  to  convey  to  the 
respondent  a  lot  which  he  then  owned,  and 
upon  which  there  was  a  mortgage  of  $1,000, 
as  part  payment  in  the  sum  of  $3,000. 

One  of  the  mortgages  was  held  by  the  con- 
tractor who  had  done  the  excavating  upon 
the  lot  in  connection  with  the  excavation  of 
the  streets  In  the  vldnlty.  Under  the  con- 
tract as  originally  made  the  contractor  was 
to  excavate  the  street  and  a  one  to  one 
slope  upon  the  adjacent  property.  There- 
after the  contract  was  sought  to  be  modified 
so  that  the  dty  would  be  charged  with  the 
excavation  of  the  street  and  a  slope  of  only 
three-fourths  to  one  upon  the  adjacent  prop- 
erty, and  that  the  balance  should  be  charged 
to  the  owner  of  the  property.  The  mortgage 
to  the  contractor  Induded  the  wedge-shaped 
excavation  between  the  slope  of  one  t6  one 
and  three-fourths  to  one. 

After  the  present  transaction  had  been 
closed.  In  Atwood  v.  Grant  Smith,  64  Wash. 
470, 117  Pac.  893,  It  was  held  that  the  proper- 
ty owner  could  only  be  charged  upon  the 
basis  of  a  Bl<qie  of  one  to  one.  In  Uils  case 
the  mortgage  having  previously  been  given 
to  Grant  Smith,  covered  the  wedge  of  earth 
mentioned,  and  was  for  an  amount  which 
was  not  properly  chargeable  to  the  property 
owner.  This  (excess  amounted  to  the-  sum 
of  approxlmatdy  |1,100. 

When  the  case  was  called  for  trial  In  the 
superior  court  Grant  Smith  &  Co.  am>eared 
and  consented  to  a  credit  on  the  mortgage 
in  the  sum  mentioned.  This  was  agreed  to 
by  all  parties,  and  the  action  then  proceeded 
to  determine  whether  the  vendor  or  the  veur 
dee  was  entitled  to  the  benefit  of  the  credit 

'When  the  transaction  was  closed,  the 
amount  of  the  local  Improvement  assess- 
ments could  not  be  definitely  ascertained,  and 
they  were  estimated  at  $4,149.17,  the  two 
mortgages  were  assumed,  amounting  to 
$5,974.85,  the  lot  owned  by  appellant  was 
conveyed  to  the  req>ondent  and  the  balance 
was  paid  In  cash. 


4)E£>For  other  omaei  i 
160  P.— 19 
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The  qnestlto  Is  wheHier  a  rendor  who 
sella  property  for  a  price  named,  which  price 
is  to  be  paid  by  the  yendee  by  the  assump- 
tion of  local  Improvement  assessments,  the 
amonnt  of  which  mast  be  estimated,  by  the 
assumption  of  certain  mortgages,  and  by 
the  transfer  of  other  proi)erty,  and  the  bal- 
ance in  cash,  can  recover  from  the  vendee 
that  portion  of  the  mortgage  Indebtedness 
which  he  was  not  reqnired  to  pay. 

The  vendee  cannot  be  held  to  respoid  to 
the  suit  of  the  vendor  In  such  case  unless  he 
had  agreed  to  pay  the  full  purchase  price 
of  the  property  in  any  event,  and.  In  liquidat- 
ing the  llena  which  were  against  the  proper- 
ty, he  was  acting  as  the  agent  of  the  vendor 
in  disbursing  his  funds.  This  question  seems 
not  to  have  been  often  before  the  courts. 
In  two  cases  in  which  the  question  has  been 
considered  it  was  held  that  the  question  was 
one  of  agency.  In  other  words,  if  the  vendee. 
In  paying  the  obligations  assumed,  acted  as 
the  agent  of  the  vendor,  then  the  vendor 
would  be  entitled  to  any  deduction.  On  the 
other  hand,  if  as  between  the  vendor  and 
vendee  the  latter  became  primarily  liable 
to  pay  the  obligations  assumed,  and  the  ven- 
dor secondarily  liable,  any  deduction  from 
the  incumbrances  assumed  would  inure  to  the 
benefit  of  the  vendee.  Miller  v.  Barter,  89 
Tex.  264,  34  S.  W.  601 ;  Koch  v.  Both,  150 
m.  212,  37  N.  B.  817. 

In  the  case  first  cited  it  was  held  that  un- 
der the  facts  in  that  case  there  was  no  rela- 
tion of  principal  and  agent,  and  therefore  the 
vendee  was  entitled  to  the  benefit  of  a  re- 
duction from  a  contract  which  he  assumed 
as  a  part  of  the  purchase  money,  but  was  uot 
required  to  pay  in  fulL 

In  the  second  case,  owing  to  the  particular 
.facts  there  presented,  it  was  held  that  the 
vendees  were  the  agents  of  the  vendor  for 
the  purpose  of  paying  certain  claims  out  of 
the  purchase  price  of  the  property  and  that 
having  compromised  the  claims  for  less  than 
their  face  value,  the  vendor  was  entitled  to 
the  t>enefit  of  such  compromise; 

In  the  present  case  there  was  no  agreement 
that  appeUant  should  pay  $20,000  for  the 
property  in  any  event.  The  price  was  fixed 
at  $20,000,  and  was  to  be  paid,  as  already 
stated,  by  the  assumption  of  local  Improve- 
ment liens,  the  assumption  of  mortgages,  the 
conveyance  of  a  lot,  and  the  balance  in  caah. 
There  is  nothing  in  the  contract  of  sale,  or 
in  the  evidMice,  which  would  indicate  that 
appellant.  In  meeting  the  incumbrances,  was 
acting  as  the  agent  of  his  vendor.  In  addi- 
tion to  this  it  may  be  noted  that  the  respond- 
ent, while  upon  the  witness  stand,  expressly 
testified  that  appellant  was  not  his  agent. 

Upon  the  issue  raised  by  the  cross-com- 
plnlnt  it  need  only  be  stated  that  after  a  care- 
ful consideration  of  the  evidence  we  are  of 
the  opinion  that  the  appellant  was  not  entitl- 
ed to  prevail  upon  that  iasae. 


nie  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  dlrecticms  to  the  superi- 
or court  to  dismiss  the  action. 

MORRIS.  G.  J.,  and  HOUX)MB,  PARKER, 
and  UAU8MAN,  JJ.,  concur. 


MacDERMID  v.  OXTY  OB*  SEATTUB. 

(No.  18442.) 

(Supreme  Court  of  Washlugtcm.    Oct.  9,  1916.) 

1.  MimiOIPAI.  OOBPOBATIONS  «£9790— Ikjttbt 

ON  Sidewalk — Deroi  —  Aotuai.  NoncB  — 

EVIDERCE. 

In  an  action  for  hijury  from  stepping  upon 
a  loose  plank  in  a  sidewalk  near  a  municipal 
bathing  beach  under  the  supervision  of  the  park 
commiBsioners,  their  actual  notice  of  the  defect 
was  not  notice  to  the  board  of  public  works  hav- 
ing charge  of  the  streets  generally. 

[HM.  Note.— For  other  cases,  see  Mnnicipal 
Corporations.  Cent  Dig.  {|  1646,  1646;  Dec. 
Dig.  «=>700.] 

2.  Tbiai,  4=»261(8)— Iitstbuction— Contribu- 

TOKT  NEQUaKNOB. 

Where  the  city  pleaded  contributory  negli- 

?:ence  as  a  defense,  it  was  an  issue  of  fact  for  the 
ury,  so  that  an  instruction  on  such  issue  was 
properly  given, 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  698;  Dec.  Dig.  «s»261(8).] 

8.  Tbiai,  «=9lfll(7)  -^  Instbuotion  —  AssuitF- 

TioN  of  Fact. 
An  instruction  that,  if  the  jury  from  any 
evidence  in  the  case  thought  that  the  plaintifl 
was  negligent,  and  that  ber  negligence  contxibnt- 
ed  to  the  injury,  she  could  not  recover,  was  not 
objectionable  as  an  assumption  of  contributory 
negligence,  as  it  was  a  submission  of  the  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  430:    Dec.  Dig.  iS=»191(7);    NegUgenee, 
Cent  Dig.  ii  356-360.] 
4.  M0NICIPAI,      OOBFOSATIONB      9=»822(2)      — 

Streets  —  Detect  —  NEOUOBnOB  —  IK- 

BTBUCTIOH. 

An  instruction  that  in  a  remote  locality  or 
suburb  where  the  highway  is  seldom  used  the 
same  degree  of  care  is  not  required  as  in  a  local- 
ity where  the  use  is  greater,  part  of  an  instruc- 
tion that  the  degree  of  care  imposed  by  law  on  a 
city  in  maintaining  its  streets  was  in  proportion 
to  the  danger  to  be  apprehended  from  their  use, 
and  that  in  determining  such  question  the  cir- 
cumstances with  regard  to  the  place  of  the  hcca^ 
dent  should  be  considered,  read  as  a  whole,  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1769 ;  Dec.  Dig.  «=> 
822(2).] 

6.  Appeal  and  Ebsob  «=»10S3(1)  —  Review  — 
Habmless  Ebrob— Reception  or  Evidekcx 
— Pbesenoe  of  Jubt. 
The  refusal  to  exclude  the  Jury  when   the 
plaintiff  was  making  her  offer  of  proof  as  to  ac- 
tual notice  to  the  defendant  city  favorable   to 
herself,  followed  by  an  admonition  to  disreKard 
such  proof,  was  not  prejudicial  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  atnd 
Error,  Cent  Dig.  §  4062 ;  Dec.  Dig.  «=>1033(1); 
Trial,  Cent  Dig.  i  687.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Catherine  MacDermld  against 
the  City  of  Seattle.  Judgment  for  defeid&nt, 
and  plaintlfl  appeals.    Affirmed. 


AssKor  olher  cues  m« 
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Jas.  Klefer,  of  Sesttle,  for  appeUunt 
Hugh  M.  CaldweU  and  Frank  S.  Grlffltli, 
both  ot  SeatUe,  Cor  respondent 

UORKIS,  O.  J.  Appellant,  claiming  t» 
bave  received  an  Injniy  caused  by  a  detec- 
UTe  sidewalk,  sued  the  city.  The  caose  was 
gabmltted  to  a  Jury  and  verdict  retnmed 
for  the  dtT,  upon  which  Jadgmoit  was  en- 
tered,  and  this  anneal  taken. 

Hie  place  of  the  Injury  was  on  Alkl  ave- 
nue near  the  municipal  bathing  beach.  At 
thla  point  Alkl  avenue  is  about  16  feet  above 
tbe  beach,  and  Is  reached  by  a  flight  of 
stains.  Appellant,  oomtng  xxpoa  the  stairs 
from  the  beach  to  the  avenue,  claims  that  as 
she  reached  the  sidewalk  on  the  avenue  she 
stepped  upon  a  loose  plank  whlcfa  flew  up, 
catching  her  toot,  and  resulting  In  a  sprain- 
ed ankle. 

[1]  The  first  error  alleged  Is  In  the  ex- 
clusion   of  evidence.     Appellant  sought   to 
show  both  actual  and  constructive  notice. 
In  «Mrder  to  show  actual  notice,  appellant 
offered  to  prove  that  four  days  before  her 
accident  a  lady,  In  stepping  from  the  side- 
walk to  the  head  of  the  stairs  at  the  same 
point,  noticed  the  loose  plank,  and  telephon- 
ed a  person  In  charge  of  the  municipal  bath- 
house of  the  condition  of  the  walk.     The 
<^er  was  rejected.    The  ruling  was  correct 
The  streets  of  Seattle  are  In  charge  of  the 
board  of  public  works.    The  bathing  beadi 
and  bathhouse  are  under  the  supervision  of 
the  board  of  park  commissioners.     Actual 
notice  to  the  board  of  park  commissioners  Is 
not  notice  to  the  board  of  public  works.    In 
ordor  to  charge  a  city  with  actual  notice, 
such  notice  must  be  brought  home  to  some 
officer  or  person  who  Is  In  some  way  charg- 
ed with  the  duty  of  maintaining  the  streets 
In  proper  condltlMt    No  complaint  Is  made 
but  that  the  case  was  properly  submitted  to 
the  jury  upon  the  question  of  constructive  no- 
tice. 

[2]  Tbe  next  contention  Is  that  the  court 
erred  In  Instructing  the  Jury  that: 

"Under  the  law  nobody  can  come  into  court 
pleading  carelesaneas  of  the  opposite  party,  if 
tbe  carelessness  of  the  complaimng  party  is  the 
contributory  cause  of  the  injury,  and  if  you 
think  from  any  evidence  in  this  case  that  tbe 
plaintiff  was  negligent  herself,  and  her  own  care- 
lessness in  walking  in  stepping  on  this  sidewalk 
was  the  contributory  cause  of  the  accident,  with- 
out which  it  could  not  have  occurred,  of  course, 
she  could  not  recover." 

It  Is  argued  there  was  no  evidence  upon 
which  to  submit  the  question  of  contributory 
negligence  to  the  Jury.  The  dty  pleaded 
contributory  negligence  as  a  defense,  and, 
being  so  pleaded,  it  was  an  issue  in  the  case 
to  be  detennined  by  the  Jury  as  they  believ- 
ed the  tact,  either  from  affirmative  proof 
on  tbe  i>art  of  the  dty  or  from  the  evidence 
of  appellant  herself  in  detailing  the  circum- 
stances -wlilch  she  Claimed  resulted  In  her 
injury.     Being  an  Issue  of  fact  It  was  for 


the  jury  to  determine  under  proper  Instruc- 
tions. The  question  was  fairly  submitted 
to  the  jury  In  this  and  other  parts  of  tbe 
charge  not  quoted. 

[3]  The  instruction  Is  further  criticized  be- 
cause It  is  said  it  assumes  contributory  neg- 
ligence. We  do  not  so  read  it  The  lan- 
guage of  the  instruction  Is: 

"If  you  think  from  any  evidence  in  this  case 
that  the  plalntifF .  was  negligent  herself,"  etc. 

This  was  a  submission  of  the  fact  to  the 
jury,  and  not  an  assumption  by  the  court 

[4]  The  third  claim  of  error  is  that  the 
court  erred  In  using  tblq  language  in  an  In- 
structioQ: 

"In  a  remote  locality,  s  suburb  of  tbe  d^, 
where  the  highway  is  seldom  or  Infrequently 
used,  the  same  degree  of  care  would  not  be  ex- 
pected as  in  a  locality  where  crowds  assemble 
and  whers  travel  is  frequent" 

This  Is  only  part  of  an  Instruction  in  whldi 
tbe  court  charged  the  jury  that  the  degree 
of  care  imposed  by  law  on  the  dty  in  main- 
taining its  streets  was  in  proportion  to  tbe 
danger  to  be  apprehended  from  the  use  of 
the  streets,  and  that  In  determining  such 
question  the  drcumstanees  and  surroundings 
with  regard  to  the  place  of  acddent  should 
be  taken  into  consideration.  Reading  this  In- 
struction as  a  whole,  we  see  no  fault  in  it 

[S]  Tlie  last  error  charged  is  that  the 
court  refused  to  exclude  the  jury  when  ap- 
pellant was  making  her  offer  of  proof  out- 
Uued  in  the'  first  daim  of  error.  We  see 
no  error  here.  It  could  not  be  prejudidal  to 
appellant  to  have  the  jury  hear  an  otTer  of 
testimony  she  regarded  as  valuable  to  her 
recovery,  even  though  such  testimony  was 
excluded  The  ruUng  there<Hi  was  one  of 
law,  and  not  one  of  fact,  and  It  Is  difficult 
to  see  how  an  offer  of  testimony  upon  a  fa- 
vorable fact  getting  before  the  jury,  even 
though  followed  by  an  admonition  to  dis- 
regard it,  could  prejudice  the  iwrty  offering 
to  prove  it 

The  judgment  Is  affirmed. 

HOLOOMB,  MAIN,  FARI^EB,  and  BAUS- 
MAN,  JJ.,  concur. 


BREAKS  V.  SPOKANE  AUTO  CO. 
(No.  13328.) 

(Supreme  Court  of  Washington.    Oct  9.  1916.) 

Sai:bs  «=>47T(1)  —  CoNoiTioif al  SAI.B  — Eh- 

70B0EIUITT  or  FOBFEITUBX. 

Plaintiff  purchased  an  automobile,  paying 
$1,000  cash,  and  gave  his  note  for  $220.  A 
conditional  bill  of  sale  reserved  title  in  defend- 
ant Thereafter,  there  being  due  on  plaintiff's 
note,  principal  and  interest,  $242,  defendant  re- 
claimed and  repossessed  the  car,  repaired  and 
repainted  it  and  resold  it  for  $1,000,  without 
any  declaration  of  forfeiture.  Defendant's 
manager  had  expressly  offered  to  plaintiff  to 
find  some  plan  oi  disposing  of  the  car,  so  that 

filaintiff  would  get  his  money  ont  of  it,  a  dec- 
aration  on  which  plaintiff  relied.     Held,  that 
it  was  unconscionable  to  enforce  against  plain- 
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tiff  a  fbrteltnn  under  tiie  conditional  bill  of 
sale. 

[Bid.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  i  1411;   Dec.  Dig.  <&=>477(D.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webster, 
Judge. 

Action  by  L.  S.  Breaks  against  the  Spo- 
kane Auto  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Judgment  af- 
firmed. 

J.  D.  Campbell,  of  Spokane,  for  appellant. 

HOLOOMB,  J.  [1]  Respondent  In  Noyem- 
ber,  1912,  purchased  a  Bnlck  automobile  from 
appellant  for  (1,220.70,  paid  $1,000.70  cash, 
and  gave  appellant  a  note  for  $220  on  which 
$1  was  indorsed.  A  conditional  bill  of  sale 
was  executed  by  the  parties  and  duly  filed, 
reserving  title  to  the  automobile  la  the  appel- 
lant The  note  was  due  March  1,  1813,  and 
was  not  paid.  Respondent  took  an  agency  at 
North  Yakima,  and  put  in  some  time  there 
attempting  to  sell  Bulck  cars.  Faillog  In 
that  enterprise,  he  returned  with  the  car  to 
Spokane.  Thereafter  he  frequently  put  the 
car  In  appellant's  garage  for  sale,  for  greater 
or  less  periods  of  time,  and  at  intervals  used 
the  car  for  his  own  purposes.  In  November, 
1913,  appellant  reclaimed  and  repossessed  the 
car,  repaired,  overhauled,  and  repainted  It, 
and  in  Mardi,  1914,  resold  it  for  $1,000.  The 
repairs  and  repainting  cost  $196.62.  There 
was  due  on  respondent's  note  at  the  time  of 
the  resale.  In  principal  and  interest,  $242.36. 
Another  note  for  $85,  given  by  respondent  on 
May  13,  1918,  to  B.  O.  Finley,  with  8  per 
cent.  Interest  per  annum,  had  been  assigned 
and  transferred  by  Finley  to  appellant,  and 
was  set  up  as  a  counterclaim  against  re- 
spondent. 

The  trial  court  foimd  the  facts  in  favor 
of  respondent,  and  found,  among  other  things, 
{hat  it  was  "against  the  conscience  of  the 
court  to  declare  a  forfeiture  under  the  con- 
ditional bill  of  sale,"  and  that  "there  was  no 
express  declaration  of  forfeiture  by  appel- 
lant" 

The  record  discloses  that  Finley,  manager 
for  appellant,  out  of  friendliness  for  respond- 
ent and  his  mother,  had  undertaken  to  pro- 
tect respondent  He  expressly  offered,  both 
to  responuent  and  to  his  mother,  by  letter, 
"to  find  some  plan  for  disposing  of  the  car  so 
that  he  [respondent]  would  get  his  money  out 
of  It."  Unusual  and  tinbusinesslike  as  such 
generosity  may  be,  it  so  stood,  and  respond- 
ent relied  upon  it;  and  when  appellant  re- 
possessed itself  of  the  car  without  any  dec- 
laration of  forfeiture,  and  resold  it  for  a 
sum  amply  sufilclent  to  recompense  itself  for 
its  unpaid  debt  and  for  all  Its  outlays  and 
respondent's  outlay,  we  think  the  court  Jus- 
tified In  holding  it  unconscionable  to  enforce 
a  forfeiture  of  the  conditional  bill  of  sale. 
By  its  judgment  the  court  undertook  to  make 


both  parties  whole  upon  tba  entire  transac- 
tion of  the  parties,  and  we  think  it  did  so. 

[2]  There  is  a  trifle  of  $11.80  Interest  ap- 
pellant claims  should,  in  any  case,  have  been 
allowed  by  the  court  upon  the  r^air  bill  of 
$196.62,  at  the  legal  raC&  The  court  allow- 
ed tiie  full  amount  claimed  for  r^[>airs,  which 
was  doubtless  large  enough;  and  possibly  off- 
set this  small  Item  against  other  items  In- 
volved.   "De  minimis  non  carat  lex." 

Judgment  affirmed. 

MORRIS,  O.  J.,  and  PARKSR,  J.,  concur. 

MAIN  and  BAnSMAN,  JJ.,  eoncu  In  the 

result 


REED  et  aL  t.  FIRESTACK  et  aL 

(No.  18366.) 

(Supreme  Court  of  Washington.    Oct  9,  191&) 

1.  Boundaries  ®=!»87(3)  —  Location  —  Evi- 
BBKOB— Fbesitmption. 

Evidence  to  fix  a  section  corner  at  a  point  on 
the  ground  materially  different  from  that  called 
for  by  the  field  notes,  in  view  of  the  presumption 
of  law  as  to  its  true  location  being  proximately 
where  the  law  requires  it  to  be,  must  be  clear 
and  certain. 

[Ed.  Note. — For  other  cases,  see  Boondarieib 
Cent  Dig.  g|  186-191;    Dec.  Dig.  «=>87(3).l 

2.  BOUNDASIKS  4=933  —  LOOATZON  —  SuaVKT 

—CoBNEBS— Evidence. 
While  the  comers  of  a  survey  as  actually  es- 
tablished by  the  United  State  government  sut^ 
veyors  control  the  designation  of  such  comers 
in  the  field  notes,  the  presumption  is  that  they 
have  been  established  at  the  places  indicated  by 
such  field  notes. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  146-152;  Dec.  Dig.  «=»33.] 

3.  BouNDABiKS  9=937(3)  —  AonoN  to  Estab- 

ilSH— RXUAHCK  ON  LOCATION— EjITBCT. 

In  an  action  to  establish  north  and  south 
boundary  lines  of  section  13  and  to  restore  the 
lost  corners  of  a  United  States  survey,  the 
fact  that  the  location  of  the  southwest  cor- 
ner of  section  14  had  probably  been  relied  upoa 
by  a  number  of  owners  in  the  vicinity  as  the 
true  location  was  not  a  determining  factor, 
where  none  of  such  owners  ever  became  entitled 
to  place  any  reliance  upon  that  location  aa  de- 
terminative of  the  true  location  of  the  aonUt 
boundary  of  section  13. 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §g  186-191;   Dec.  Dig.  «=»37(3).J 

Department  2.  Appeal  from  Superior 
Court,  Douglas  County ;  R.  S.  Steiner,  Judge. 

Action  by  C.  W.  Reed  and  others  against 
Fred  Flrestack  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeaL    Affirmed. 

Cade  &  Barrows,  of  Woiatchee^  for  appel- 
lants. C.  B.  Hughes  and  Hughes  ft  Adauia, 
all  of  Wenatchee,  for  respondents. 

PARKER,  J.  This  action  was  commenced 
In  the  superlco'  court  for  Douglas  county  un- 
der sections  947-949,  Rem.  &  Bal.  Code,  to 
establish  the  uncertain  north  and  south 
boundary  lines  of  section  13,  township  23 
north,  range  20  east,  in  Douglas  county,  and 
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to  restore  tbe  lost  comen  of  the  United 
States  survey  thereof.  Trial  In  the  superior 
court  resulted  In  flndtngs  and  Judgment  in  ac- 
cordance with  the  contentions  of  plaintiffs, 
the  owners  of  section  13,  from  which  the  de- 
fendants Flrestack  and  Cox,  owners  of  the 
land  In  section  24,  adjoining  section  13  upon 
the  south,  have  api)ealed  to  this  court,  so  tiiat 
the  only  boundary  line  directly  In  controver- 
iqr  upon  this  appeal  Is  that  between  sections 
13  and  24. 

[1]  Tbe  Columbia  river  runs  southerly, 
bearing  slightly  to  the  west,  through  this 
township,  leaving  approximately  two  tiers 
ot  sections  thereof  east  of  the  river.  There 
Is  no  evidence  In  the  record  before  us  as  to 
the  location  upon  the  ground  of  any  of  the 
government  comers  In  that  portion  of  the 
township  lying  to.  the  west  of  the  river.  The 
case  manifestly  proceeded  to  trial,  both  upon 
the  part  of  counsel  and  the  trial  court  upon 
the  theory  that  the  true  location  of  the  lines 
and  comers  drawn  In  question  are  determina- 
ble from  the  known  location  upon  the  grodnd 
of  the  section  and  quarter  section  comers  of 
that  portion  of  the  township  lying  to  the 
east  of  the  river.  The  locations  upon  the 
ground  of  the  section  comers  In  the  south 
boundary  of  the  township,  Including  the 
southeast  comer  of  the  township  east  of  the 
river,  are  conceded  to  be  known  locations 
and  marked  by  monuments.  The  township 
was  originally  surveyed  by  Deputy  United 
States  Surveyor  Holcomb  in  the  year  1884. 
Tbls  survey  appears  to  have  been  very  im- 
perfectly made  In  so  far  as  marking  the  cor- 
ners Is  concerned,  so  mudi  so  that  there  re- 
Qialns  no  reliable  evidence  of  the  markings 
upon  the  ground  by  Holcomb  of  the  comers 
east  of  the  river  other  than  the  two  comers 
In  the  south  boundary  and  at  the  southeast 
comer  of  the  township,  above  mentioned.  In 
1887  Deputy  States  Surveyor  Navarre,  under 
contract  with  the  United  States,  surveyed  the 
township  lying  immediately  to  the  east. 
When  he  came  to  closing  the  section  lines  of 
his  survey  on  the  east  Une  of  this  township 
Itrevlously  surveyed  by  Holcomb,  he  was  un- 
able to  find  any  monuments  marking  the  sec- 
tion or  quarter  section  comers  of  the  Hol- 
comb survey  on  the  township  line  other  than 
at  tbe  southeast  comer  of  the  township.  He 
was  thereupon  directed  by  the  United  States 
surveyor  general  of  Washington  Territory  to 
resurvey  this  township  line  and  marie  the 
section  and  quarter  section  comers  thereon, 
which  he  accordingly  did  and  placed  proper 
monuments  marking  aU  the  comers  common 
to  both  townships.  Whether  the  survey  and 
markings  on  this  township  line  by  Navarre 
be  regarded  as  a  new  independent  survey,  or 
simply  as  a  survey  for  restoring  the  lest  sec- 
tion and  quarter  section  comers  established 
by  Holcomb  In  the  original  surv^  thereof,  we 
think  is  of  no  consequence  here,  because,  as 
we  view  the  evidence,  the  result  would  be  the 
same;  that  is,  Navarre's  survey  resulted  in 
pladng  the  moaoments,  marking  the  section 


and  quarter  section  comers  on  the  township 
line.  In  the  same  location  that  they  would  be 
placed  In  restoring  tbem  by  following  Hol- 
comb's  survey,  am  eividmoed  by  his  field  notes. 
The  monuments  at  section  and  quarter  sec- 
tion corners  thus  re-established  by  Navarre 
were  found  In  place  by  the  commissioners  ap- 
pointed by  the  court  in  this  action,  except  at 
the  southeast  comer  of  section  13  (being  the 
southeast  comer  of  respondents*  land),  which 
comer  bad  become  lost.  This  corner,  how- 
ever, was  readily  re-established  from  tbe 
known  comers  next  north  and  south  thereof. 
The  only  monument  or  location  upon  the 
ground  seriously  claimed  by  appellants  as  the 
known  location  ot  any  of  the  Interior  sec- 
tion or  quarter  section  comers  as  established 
by  the  Holcomb  survey  Is  a  stone,  claimed  by 
them  to  mark  the  southwest  comer  ot  section 
14,  which  stone  Is  2  miles  west,  and  about 
one-b{ilf  mile  north,  of  tbe  southeast  comer 
of  section  13,  as  determined  by  the  Navarre 
survey,  which,  as  we  have  seen  was  in  effect 
a  restoration  of  that  comer  as  originally  es- 
tablished by  the  Holcomb  survey.  This  stone 
is  about  3%  miles  north  of  the  south  bound- 
ary of  the  township,  and  hence  about  one-half 
mile  north  of  tbe  place  wheire  tbe  southwest 
comer  of  aectUm  14  should  be  found  if  still 
existing  upon  tbe  ground.  The  trial  court 
was  of  the  opinion  that  the  evidence  was 
wholly  insufficient  to  prove  that  this  stone 
in  fact  marked  the  original  location  of  the 
southwest  comer  of  section  14  as  established 
by  riolcomb.  A  careful  review  of  the  evi- 
dence leads  us  to  agree  with  the  conclusion 
of  the  trial  court  upon  this  question  of  fact 
The  rule  that  evidence  of  a  section  or  quar- 
ter section  comer,  existing  at  a  point  upon 
the  ground  materially  different  from  that 
called  for  by  tbe  field  notes,  and  the  pre- 
sumption of  law  as  to  its  true  location  be- 
ing approximately  where  the  law  requires  it 
to  be,  must  be  clear  and  certain  in  order  to 
80  fix  such  corner  at  such  a  location  Is  pecul- 
iarly applicable  to  this  situation,  where  we 
find  the  claimed  comer  approximately  one- 
half  mile  from  where  it  is  In  law  presumed 
to  be  and  where  the  field  notes  of  the  sur- 
vey place  it.  We  deem  it  sufficient  to  say 
that  we  regard  the  evidence  as  falling  far 
short  of  so  establishing  this  comer  as  claim- 
ed by  appellants,  borne  two  or  three  loca- 
tions on  or  near  the  north  line  of  tbe  town- 
ship east  of  the  river  are  also  claimed  by  ap- 
pellants as  being  the  true  locations  of  orig- 
inal comer  monuments  on  that  line  as  estab- 
lished by  the  original  Holcomb  survey.  We 
regard  the  evidence  of  these  locations  being 
the  original  locations  established  by  Hol- 
comb equally  uncertain  and  unsatisfactory,  as 
the  trial  court  evidently  did.  These  loca- 
tions, however,  being  on  the  claimed  north 
Une  of  the  township,  we  think  would  have 
but  little  influence  in  this  case  in  any  event, 
since  they  would  tend  to  show  little  else 
than  a  surplus  in  the  sections  along  th* 
north  lino  of  the  townshUk  , 
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[2]  The  trial  eonit  apixdnted  three  com- 
misBloners  to  make  a  survey  of  the  north  and 
south  boundaries  of  section  13,  erect  monn- 
ments  marking  the  same,  and  report  their  do- 
ings In  that  behalf  to  the  conrt  in  pursuance 
of  section  948,  Bern.  &  Bal.  Code.  Having 
completed  their  work,  the  commissioners  re- 
ported to  the  oourt,  in  substance,  that  they 
had  adopted  the  northeast  and  southeast  cor- 
ners of  section  18  as  re-established  by  the 
Navarre  survey  on  the  east  line  of  the  town- 
ship; that  they  then  established  the  south- 
west and  northwest  corners  of  section  13  at 
points  8  and  4  miles,  respectively,  north  of 
the  south  boundary  and  1  mile  west  of  the 
east  boundary  of  the  township  following  the 
field  notes  of  the  original  Holcomb  survey 
of  the  township  In  so  doing.  They  reported 
that  no  comer  in  the  interior  of  the  tovraship 
could  be  found  by  them  except  the  comer 
claimed  by  appellants  as  the  southwest  comer 
of  section  14,  which,  while  they  seem  to  have 
regarded  that  as  the  true  southwest  comer 
of  section  14,  they  Ignored  it  In  their  conclu- 
sion In  establishing  the  southwest  and  north- 
west comers  of  section  13  as  they  did.  They 
were  also  manifestly  uninfluenced  by  the  cor- 
ners on  the  north  line  of  the  township  claim- 
ed by  appellants  to  be  comers  established  by 
the  Holcomb  survey,  whatever  their  views 
may  have  been  as  to  the  correctness  of  such 
locations  as  claimed  by  appellants.  That 
the  commissioners  correctly  determined  the 
location  of  the  southwest  and  northwest  cor- 
ners of  section  13  from  the  field  notes  of  the 
Holcomb  survey  and  the  field  notes  and  ex- 
isting monuments  on  the  township  line  of  the 
Navarre  survey  is  quite  plain.  Indeed  coun- 
sel for  appellants  do  not  seem  to  contend  that 
this  was  an  erroneous  establishing  of  those 
comers  of  section  13  if  there  were  no  other 
known  comers  than  those  upon  the  east 
and  south  line  of  the  township.  So  in  Its 
finality  the  whole  controversy  really  becomes 
one  of  fact  as  to  whether  or  not  there  were 
any  known  comers  from  whi<Ai  the  south- 
west and  northwest  comers  of  section  13 
could  be  re-established  other  than  the  known 
comers  upon  the  east  and  south  lines  of  the 
township.  The  following  remarks  of  Chief 
Justice  Dunbar,  speaking  for  the  court  in  the 
early  case  of  Cadeau  v.  Elliott,  7  Wash.  206, 
34  Pac.  916,  an  peculiarly  applicable  to  the 
situation  we  find  here: 

"There  are  really  no  qnestiong  of  law  to  be  de- 
cided in  this  case,  for  the  proposition  contended 
for  by  appellanta,  viz.  that  the  true  comer  is 
where  the  United  States  surveyor  established  it, 
notwithstanding  its  location  may  not  be  such  as 
designated  in  the  plat  or  field  notes,  is  elemen- 
tary, and  In  fact  is  conceded  by  the  respond- 
ents ;  and  it  is  also  undoubtedly  trae  that  though 
neither  course,  distance,  or  computnl  contents 
agree  with  the  monun;ient,  yet  the  monument 
must  prevail.  But  this  presumes  the  fact  that 
the  monument,  or  actually  established  comer,  is 
definitely  ascertained.  If  any  credit  at  all  is  to 
be  given  the  plats  and  field  notes,  the  presump- 
tion must  Bttnrh  that  the  corners  have  been  es- 
tablished at  the  places  indicated  by  such  field 
notes,  so  that  the  burden  is  upon  him  who  dis- 


putes their  correctness.  But  where,  as  in  this 
case,  the  establishment  of  the  comer  as  claimed 
by  the  appellants  does  not  accord  with  the  field 
notes  of  the  government  surveyor,  and  does  not 
accord  with  the  section  lines  in  adjoining  sec- 
tions, and  will  establish  the  claim  in  an  irregu- 
lar shape,  the  proof  of  such  actnal  establishment 
must  be  dear  and  convincing.*' 

See,  also,  Stangatr  r.  'Boads,  41  Waali.  688, 
84  Pac.  406. 

It  seems  to  us  thete  la  no  eaciipe  from  the 
conclusion  that  the  adoption  by  the  commls- 
sleners  of  the  northeast  and  sontbeast  cor- 
ners of  section  13  as  established  by  the  Na- 
varre survey  and  the  restoration  by  them  of 
the  southwest  and  northwest  comers  of  sec- 
tion 18  in  conformity  with  the  Holcomb  sur- 
vey and  field  notes,  ignoring  the  claim  of 
appellanta  aa  to  the  location  of  the  sontb- 
west  comer  of  section  14,  and  the  decree  of 
the  court  in  accordance  with  this  establlsb- 
ing  of  the  boundary  lines  of  section  13  by 
the  commissioners,  was  a  correct  determina- 
tion of  the  rights  of  the  parties  to  this  action. 

Some  contention  is  made  in  appellants'  be- 
half that  the  trial  court  erted  in  ignoring 
the  conclusion  of  the  commissioners  that  the 
monument  marking  the  southwest  comer  of 
section  14  correctly  marked  that  comer  as 
established  by  the  Holcomb  survey,  in  view 
of  the  fa.ct  that  no  exception  was  taken 
thereto,  prior  to  the  trial,  by  counsel  for  re- 
spondents.   We  do  not  think  tbia  fact  ten- 
ders that  conclusion  of  the  commissioners 
binding  upon  the  trial  court,  since  by  the 
express  provisions  of  section  918,  the  rei>ort 
is  only  advisory  to  the  court,  and  besides  in 
this  particular  case  it  would  seem  that  coun- 
sel for  respondents  had  no  occasion  to  take 
exception  to  the   commissioners'   report  in 
view  of  the  fact  that  their  oonclnslon  as  to 
the  location  of  the  southwest  and  northwest 
comers  of  section  13  was,  as  at  all  times, 
claimed  by  respondent&     The  trial  of  the  ° 
case  proceeded  after  the  report  of  the  com- 
missioners upon   the  theory,   recognised    by 
all  concerned,  that  counsel  for  respondents 
were  contending  that  the  canclasl<Mi  of  the 
commissioners  as  to  the  proper  location  ct 
the  southwest  comer  of  section  14  was  erro- 
neous ;  much  evidence  being  Introduced  upon 
both  sides  touching  this  question.    The  trial 
court  was  of  tbe  opinion  that  the  evidence 
showed  that  the  commissioners'  conclusion  on 
this    question    was    erroneons,    though     It 
agreed  with  the  commissioners  in  their  con- 
clusion as  to  the  location  of  the  southwest 
and  northwest  corners  of  section  18,  which 
was  the  real  matter  for  ultimate  decision. 

Some  contention  is  made  in  appellants* 
behalf  touching  the  question  of  taxation  <a 
costs.  This  we  think  is  clearly  without  mer- 
it Indeed  it  seems  plain  to  us  that  if  any 
of  the  parties  had  reason  to  complain  of  the 
taxation  of  costs,  it  was  respondents. 

We  are  of  the  opinion  that  the  Judgment 
of  the  trial  court  must  be  afllrmed.  It  Is  so 
ordered. 

[3]  It  incidentaUy  appear*  In  this  record 
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that  tlie  locatton  of  tlie  «otitlrweBt  corner  of 
section  14  as  claimed  by  appellants  baa  prob- 
ably been  relied  upon  by  a  number  of  owners 
la  Its  vicinity  as  the  trae  locatloa  of  that 
eotner,  and  tbat  a  nnmber  of  owners  have 
claimed  and  reeognlced  boundary  lines  be- 
tween different  ownerships  accordingly.  Tills 
has  been  suggested  by  counsel  for  appd- 
lants  as  one  of  the  reasons  for  recognising 
that  location  as  the  true  southwest  comer 
of  section  14,  and  that  It  should  control  the 
location  of  the  south  line  of  sections  13  and 
14.  From  what  we  have  already  seen,  how- 
ever, we  think  it  plain  that  the  true  line  be- 
tween sections  18  and  14,  the  properties  of 
these  respcmdents  and  appellants,  respective- 
ly, cannot  be  determined  by  that  claimed 
location  of  the  southwest  comer  of  section 
14,  in  the  absence  of  evidence  tbat  it  was  in 
fact  that  comer  of  tbat  section  as  established 
by  the  Holcomb  survey.  The  manner  and 
extent  to  which  that  comer  has  been  recog- 
nized by  those  owning  land  in  the  neighbor- 
hood may  have  some  influence  upon  their 
rights,  but  it  is  in  no  sense  a  determining 
factor  in  this  controversy,  since  we  think  it 
is  plain  from  the  evidence  that  neither  of 
these  parties  ever  became  entitled  to  place 
any  reliance  upon  that  location  as  the  true 
southwest  comer  of  section  14,  as  determina- 
tive of  the  question  of  the  true  location  of 
the  south  boundary  of  section  18.  We  are 
not  here  concerned  with  the  rights  of  other 
parties  than  those  to  this  action,  and,  of 
course,  onr  decision  in  this  case  can  affect 
only  the  rights  of  the  parties  to  this  action. 

MORRIS,  O.  J.,  and  MAIN,  OOLCOMB, 
and  BAUSMAN,  JJ.,  concur. 


JIM  ▼.  CHICAGO,  M.  &  ST.  P.  KT.  00, 

(No.  18500.) 
(Supreme  Court  of  'Washington.    Oct  13,  1916.) 

1.  M&BTXB  AND  Sebvant  ®=3286(1)— Pebson- 

AL   IWJXTBIES— QOESnOPfS   OF  FACT. 

In  a  servant's  action  for  Injury,  tried  with" 
out  a  jury,  tbe  question  whether  the  master's 
alleged  negligence  constituted  negligence  enti- 
tling tbe  servant  to  judgment  became  a  question 
of  fact  for  ultimate  determination  by  the  court. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1001;  Dec.  Dig.  «s>28a 

2.  Appkai.  Airo  Ekbob  «s>886(2)— Bxvnw— 
Trxai.  Db  Novo. 

Cases  tried  in  the  superior  court  are  in  a 
aense  triable  de  novo  in  the  Supreme  Court 
and  it  ia  not  t)ound  by  the  findings  of  the  trial 
court  to  the  same  extent  that  it  is  by  the  find- 
iuKs  of  B,  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (  8647;  Dec  Dig.  «=805(2).] 

3.  Mastkb  AND  Sebvant  «=»278(20)— Action 

rOR     IWJtnttT— NEOLIOENCB— SUJTICIENCT    OF 

'EvrDKncs. 
In  a  servant's  action  for  injury  from  the  ex- 

S lesion  of  a  dynamite  cap  in  the  use  of  which 
e  was  inexperienced,  evidence  held  to  sustain 
a  finding  of  the  court,  trying  the  case  without  a 


jury,  that  his  foreman  Was  not  nei^ent  In  fail- 
ing to  instruct  him  as  to  the  dangers  incident 
to  handling  dynamite  caps  and  m  failing  to 
see  that  he  returned  the  unused  cap  instead  of 
letting  it  remain  in  his  pocket. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  972;  Dec.  Dig.  «=»278 
(20).] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  SuUlvan, 
Judge. 

Action  by  Andy  Jim  against  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company. 
Judgment  for  defendant  dismissing  the  ac- 
tion, and  plaintiff  appeals.    Affirmed. 

Olen  V.  Fambam  and  O.  H.  White,  both  of 
Spokane,  for  appellant  Geo.  W.  Korte,  of 
Seattle,  and  Cullen,  Iiee  &  Matthews,  of 
Spokane,  for  respondent 

PARKER,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  resulting  from 
the  explosion  of  a  dynamite  cap,  the  proxi- 
mate cause  of  which  plaintifl  claims  was  the 
negligence  of  one  of  defendant's  section  fore- 
men under  whom  he  was  at  the  time  work- 
ing. The  case  proceeded  to  trial  in  the  su- 
perior court  for  Spokane  county  without  a 
jury.  At  tbe  close  of  the  evidence  Introduced 
in  behalf  of  the  plaintiff,  counsel  for  the  de- 
fendant, challenging  the  sufficiency  of  the 
evidence  to  entitle  the  plaintiff  to  recover, 
moved  for  judgment,  which  motion  was  by 
the  court  granted,  rendering  judgment  of  dis- 
missal with  prejudice.  From  this  disposition 
of  the  case,  the  plaintiff  has  appealed  to  this 
Gonrt 

Appellant  Is  a  Bulgarian  unable  to  speak 
the  Bnglish  language,  but  evidently  fftirly 
well  educated,  having  attended  school  for 
many  years  in  Bulgaria  before  coming  to 
this  country.  At  the  time  of  receiving  tbe 
injury  here  In  question  he  was  21  years  old. 
He  had  then  been  working  for  respondent 
upon  its  railway  line  for  about  two  months 
as  a  section  hand.  On  October  81,  1914,  it 
became  necessary  to  remove  a  large  boulder 
from  near  appellant's  track  upon  its  right  of 
way.  The  boulder  was  too  large  to  move 
without  breaking  It,  which  had  to  be  done 
by  an  eirplosion  of  dynamite.  The  respond- 
ent's section  foreman  in  charge  of  the  work 
directed  appellant  to  go  with  him  some  lit- 
tle distance  along  the  track  to  get  some  dyna- 
mite and  a  dynamite  cap.  The  foreman  took 
some  dynamite  directing  appellant  to  bring  a 
cap.  They  returned  to  the  rock,  the  foreman 
carrying  the  dynamite  and  appellant  the  cap. 
They  then  attempted  to  set  off  the  charge  of 
dynamite  with  the  view  of  breaking  the  rock, 
but  for  some  reason  it  failed  to  go  off.  They 
then  brought  more  dynamite  and  another  cap, 
the  foreman  carrying  the  dynamite  and  the 
appellant  the  cap,  as  before.  Their  efforts 
to  Set  off  the  charge  of  dynamite  upon  their 
return  at  this  time  also  failed.  It  was  rain- 
ing at  the  time,  and  appellant's  story  seems 
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to  Indicate  tbat  fhdr  ftiQnres  were  because . 
of  the  caps  getting  -wet  while  he  was  carrying 
them  to  the  rock.  He  was  then  directed  by 
the  foreman  to  bring  more  caps  from  the 
hand  car,  and  to  bring  them  In  his  pocket  In 
order  that  they  could  be  kept  dry.  Comply- 
ing with  this  direction,  he  brought  two  caps 
In  his  pocket  One  of  these  was  successfully 
used  In  exploding  the  dynamite  and  In  break- 
ing the  rock.  The  other  cap  evidently  re- 
mained In  appellant's  pocket,  though  there 
is  no  direct  evidence  to  that  effect  He  had 
never  seen  dynamite  or  dynamite  caps  ontU 
that  time.  His  story  furnishes  us  practically 
no  Information  as  to  whether  or  not  he  had 
any  appreciation  of  the  dangers  of  dynamite 
or  dynamite  caps.  The  foreman  did  not  cau- 
tion him  or  give  him  any  Instructions  aa  to 
the  care  he  should  exercise  In  handling  the 
caps.  Two  days  later,  while  performing  his 
usual  duties  as  section  hand  under  the  same 
foreman,  appellant  put  his  hand  into  the 
same  pocket  of  his  coat  In  which  he  had 
carried  the  two  caps  to  the  boulder,  for 
the  purpose  of  getting  his  gloves  out,  and 
while  his  hand  was  in  his  pocket  in  the  act 
of  withdrawing  his  gloves  there  was  an  ex- 
plosion in  the  same  pocket,  resulting  in  seri- 
ous Injury  to  his  hand,  for  which  he  claims 
damages.  There  was  found  there,  as  evident- 
ly having  dropped  out  of  his  pocket,  a  piece 
of  a  dynamite  cap,  and  some  small  pieces  of 
copper  from  such  a  cap  were  also  found  In 
the  wound  Inflicted  upon  bis  hand  by  the  ex- 
plosion. The  evidence  seems  to  warrant  the 
conclusion  that  this  explosion  was  from  the 
cap  which  appellant  had  put  In  bis  pocket, 
and  not  used  two  days  previous,  though  this 
is  to  be  arrived  at  by  inference  rather  than 
by  direct  evidence  of  such  fact  We  shall 
assume,  as  his  counsel  does,  that  it  was  the 
same  cap,  and  that  he  had  forgotten  to  put 
it  back  after  the  breaking  of  the  rock  by  ex- 
ploding the  dynamite  with  the  other  cap. 

There  are  no  remarks  of  the  trial  Judge 
or  recitals  in  the  Judgmeat  in  the  record  be- 
fore us  showing  the  ground  upon  which  the 
trial  court  granted  the  motion  for .  nonsuit 
We  assume,  therefore,  that  it  was  granted 
upon  the  ground  stated  by  oonnsel  for  re- 
spondent in  making  the  motion,  which  was 
that  there  was  "no  showing  as  to  any  acts 
upon  the  part  of  the  defendant  or  any  of  its 
agents  or  servants,  which  caused  the  Injury 
complained  of,  or  contributed  thereta" 
There  is  nothing  in  the  record  indicating 
that  the  question  of  assumption  of  risk  or 
contributory  negligence  on  the  part  of  ap- 
pellant entered  into  the  question  of  respond- 
ent being  entitled  to  judgment  We  have  to 
do  then  with  the  correctness  of  the  trial 
court's  decision  In  holding  that  respondent 
was  not  negligent 

We  are  to  be  reminded  that  this  Is  not  a 


question  of  nonsuit  at  tb«  dose  of  plaintiff's 
evidence  npon  a  jury  trial;  hence  our  prob- 
lem is  not  whether  the  evidence  was  sufficient 
to  carry  the  case  to  the  jury,  had  it  been 
tried  before  a  jury,  bnt  whether  or  not  the 
trial  conrt  correctly  decided  the  case  upon  the 
merits  as  a  question  of  fkct;  for  the  court's 
dedslcm  was.  In  effect,  a  decision  upon  the 
merits  of  appellant's  entire  case,  though 
made  in  response  to  a  motion  for  judgment 
against  api)ellant  made  at  the  close  of  the 
evidence  introduced  in  his  behalf. 

[1-S]  The  only  negligence  which  it  would 
be  at  all  possible  to  charge  respondent  with 
In  this  case  was  that  of  the  failure  of  its  sec- 
tlaa  foreman  to  instruct  appellant  as  to  the 
dangers  incident  to  handling  the  dynamite 
caps  and  see  that  he  returned  the  unused 
cap  Instead  of  letting  it  remain  in  his  pocket 
Now  it  might  well  be  argued  that  it  would 
have  been  error  in  the  trial  court  to  take 
this  question  of  negligence  from  the  jury  had 
the  case  been  tried  before  a  jury.  Bnt 
whether  it  constitutes  negligence  such  as  to 
entitle  appellant  to  judgment  npon  a  trial 
before  the  conrt  is  quite  a  different  question, 
and,  being  so  tried,  became  a  question  of 
fact  for  ultimate  determination  by  the  court 
the  same  as  it  would  have  been  determinable 
by  a  jury  had  the  case  been  tried  before  a 
Jury.  Clearly,  xmder  all  the  drcumstances 
here  shown,  we  would  not  be  warranted  in 
disturbing  the  verdict  of  a  Jury  rendered 
against  appellant  upon  these  facts.  While 
cases  tried  in  the  superior  court  are  In  a 
sense  triable  de  novo  in  this  court,  and  we 
are  not  bound  by  the  findings  of  the  trial 
conrt  to  the  same  extent  that  we  are  by  the 
findings  of  a  jury,  we  cannot  see  our  way 
clear  to  disturb  the  findings  of  the  trial  court 
made  against  appellant  in  this  case.  Con- 
sidering the  age,  education,  and  apparent 
intelligence  and  experience  of  appellant,  as 
the  trial  court  had  opportunity  to  judge,  we 
cannot  say  that  it  erroneously  determined,  as 
it  manifestly  did,  that  respondent's  section 
foreman  was  not  guilty  of  negligence  In  his 
failure  to  instruct  appellant  as  to  the  danger 
of  handling  djmamlte  caps,  and  in  the  fore- 
man's failure  to  see  that  appellant  returned 
the  unused  cap  immediately  following  the 
breaking  of  the  rock  when  the  other  cap  was 
used.  The  question  is  in  its  last  analysis 
one  of  fact,  the  same  as  If  the  case  had  been 
tried  before  a  jury,  though  the  trial  court's 
conclusions  on  questions  of  fact  are  not  as 
binding  on  us  as  the  finding  of  a  jury.  W;a 
cannot  say  that  the  evidence  does  not  prepon- 
derate in  support  of  the  trial  court's  ooo- 
elusion. 

The  judgment  is  affirmed. 

MORBIS,  C.  J.,  and  HOIiCOMB  and 
MAIN,  JJ.,  concur. 
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YIIXA  y.  KEXIiOB  et  aL 
(Supreme  Court  ot  Washinfton.    Oct  9,  1816.) 

Waibbs  and  Watu  Coubses  «=3l4&— Appbo- 
rSIATIOK — Bjqhts  Acqtiixkd, 
Where  for  a  period  of  20  ^ears  prior  to  the 
commencement  of  an  action  to  determine  ripari- 
an rights  in  the  water  of  a  creek  each  of  the 
parties  diverted  from  a  creek  and  used  upon 
their  respective  tracts  of  land  certain  propor- 
tionate amounts  of  water,  their  continued  use 
of  the  water  by  mutual  consent  ripened  into  a 
bindiuK  agreement  detenninatiTe  of  the  rights 
of  the  parties. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.   Dig.  |  102;  Dec.  Dig. 
4=>143.] 

Department  2.  Appeal  from  Superior 
Court,  Walla  WtaJla  County;  Edward  O. 
Mills,  Judge. 

Action  by  Marie  Villa  against  Howard  R. 
Keylor  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Frank  B.  Sharpsteln,  of  WaUa  Walla,  for 
appellant  Everett  J.  Smith  and  Marrin 
Evans,  both  of  WaUa  Walla,  and  Francis  A. 
Qarrecht,  of  Spokane,  and  John  F.  Watson 
and  Thomas  H.  Brents,  both  of  Wfdla  Walla, 
for  respondents. 

PARKEB,  J.  The  plaintiff,  Marie  VUla, 
tbe  owner  of  land  riparian  to  KItz  creek,  a 
small  stream  with  a  limited  quantity  of 
water  In  Walla  Walla  county,  seeks  to  have 
defendants  enjoined  from  dlTerting  the  wa- 
ter of  that  creek  above  her  land,  which  she 
claims  they  are  unlawfully  doing  to  her  dam- 
age, and  also  prays  that  the  amount  of  the 
water  of  the  creek  which  she  and  each  of  the 
defendants  Is  lawfully  entitled  to  be  finally 
adjudicated  In  this  action.  Trial  In  the  su- 
perior court  resulted  In  a  decree  determining 
the  proportionate  amount  of  the  water  of 
the  creek  each  of  the  parties  is  entitled  to, 
which  In  effect  awards  the  water  to  each  of 
them  In  substantially  the  same  proportion 
that  It  has  for  many  years  past  been  diverted 
and  used  by  them.  From  this  disposition  of 
the  case,  the  plaintiff  has  appealed  to  this 
court 

Appellant  daims  that  she  is  entitled  to  one- 
half  of  the  water  of  the  creek,  while  the 
decree  awards  to  her  a  less  proix>rtl<»  there- 
o£  Her  dalm  to  one-half  of  the  water  Is 
rested  upon  a  deed  executed  by  Alexander 
Blackball  In  1S78,  conveying  her  land  here 
involved  to  her  deceased  husband,  to  whose 
Interest  she  has  succeeded  by  his  will.  This 
deed  describes  the  easterly  boundary  of  her 
land  as  running  northerly  "to  the  center  of 
the  south  channel  of  Kits  creek,"  and  de- 
scribes the  northerly  boundary  thereof  as 
running  "thence  westerly  following  the  said 
south  channel  of  Rltz  creek."  The  north 
channel  of  the  creek  does  not  touch  the  land 
conveyed  by  this  deed.  The  concluding 
words  of  the  deed  grant  to  VUla  "the  priv- 
ilege of  diverting  one-half  of  the  water  of 
said  creek  for  Irrigation."    When  this  deed 


was  executed  by  Bladthall  be  was  the  own- 
er of  the  entire  Quarter  section  In  which  the 
land  and  water  right  conveyed  to  Villa  lay. 
This  quarter  section,  viewed  as  a  whole,  is 
riparian  to  both  channels  of.  the  creek  both 
above  and  below  the  land  conveyed  to  Villa, 
though  the  land'  conveyed  to  Villa,  viewed  as 
a  separate  tract  Is  riparian  only  to  the 
south  channel  of  the  creek.  At  that  time  de- 
fendant Catherine  J.  Rltz  owned  40  acres 
of  land  riparian  to  the  creek  in  the  adjoin- 
ing quarter  section  below,  in  connectlcm  with 
which  she  had  acquired  by  appropriation  the 
right  to  a  oonaiderable  portion  of  the  water 
of  the  creek  as  against  the  owner  of  the 
Blackball  quarter  section,  such  appropriation 
rii^t  apparently  having  been  acquired  while 
that  quarter  section  was  government  land. 
We  notice  these  quoted  words  of  the  Black- 
hall  deed  to  Villa,  the  fact  that  the  nrarth 
branch  of  the  creek  does  not  touch  the  land 
conveyed  by  Blackball  to  Villa,  and  the 
then  acquired  appropriation  right  of  Cath- 
erine J.  Bits  In  connection  with  her  40  acres 
below,  not  with  «  view  of  determining  what 
the  appropriation  rights  of  Catherine  J.  Rita 
and  the  granted  rights  of  Villa  might  be 
under  these  rights  alone,  but  for  the  pur- 
pose of  showing  that  there  Is  room  for  dif' 
ference  of  opinion  as  to  the  extent  of  the 
water  right  thus  granted  by  Blackball  to  Vil- 
la ;  that  is,  as  to  whether  Villa  acquired  fay 
that  conveyance  only  half  the  water  of  the 
south  channel  or  half  the  water  of  both 
channels  of  the  creek.  These  facts  would 
seem  to  furnish  a  reason  for  the  subsequent 
actions  of  the  i>artles  which  the  trial  court 
regarded  as  controlling  their  present  water 
rights. 

The  evidence,  we  think,  warrants  the  con- 
dnslon  that  for  a  period  of  some  20  years 
prior  to  the  commencement  of  this  action 
each  of  the  putles  diverted  from  the  creek 
and  used  upon  their  respective  tracts  of  land 
substantially  the  same  proportionate  amount 
of  the  water  of  the  creek  as  Is  awarded  te 
them  by  the  decree  In  this  action.  The 
theory  upon  which  the  trial  court  so  appor- 
tioned the  water  was  that  this  continued  use 
of  the  water  by  mutual  consent  rii)ened  into 
a  binding  agreement  between  them  as  to  the 
apportionment  of  the  water,  though  there 
may  not  have  been  an  express  agreement 
between  them  to  that  effect  That  smch  a 
continued  mutual  diversion  and  use  of  all 
the  water  for  such  a  period  of  time  would 
become  determinative  of  the  rights  of  the 
parties  touching  the  apportionment  of  the 
water  seems  plain  as  a  matter  of  law,  es- 
pecially when  such  apportionment  seems 
equltaUe,  as  it  does  In  this  case.  Therefore, 
as  we  view  the  controversy,  there  Is  Involved 
only  the  question  of  fact  as  to  such  con- 
tinued mutual  diversion  and  use  of  the  wa- 
ter. The  evidence  is  somewhat  voluminous 
touching  this  question,  and  is  also  somewhat 
conflicting.     We  have  read  it  all  with  care 
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as  presented  to  na  In  the  abstracta  pr^ared 
by  coiinsel,  and  are  led  to  the  Tlew  that  It 
warranta  the  conclusion  reached  by  the  trial 
court  Upon  the  whole  record  we  are  of  the 
opinion  that  we  would  not  be  warranted  in 
dlatnrblngr  the  apportionment  of  the  water 
aa  decreed  by  the  trial  court,  who  heard  and 
aaw  the  nnmerous  witnesses  npaa  the  triaL 
We  think  that  it  would  result  to  no  useful 
purpose  to  analyze  the  evidence  In  detail 
In  this  opinion. 
The  judgment  is  affirmed. 

MORRIS,  O.  J.,  and  HOLOOMB,  MAIN, 
and  BAUSMAN,  JJ.,  c<xu*ar. 


MARSHALL  t.  DUNN  et  at    (No.  13359.) 
(Supreme  Court  of  Waahington.    Oct  0,  1916.) 

1.  WmnsaxB    <3=>837(6)—Obkdibilitt— Con- 
viction OF  Cbimb— "Camx." 

Under  Rem.  &  Bal.  Code,  {  2290,  providins 
that  a  person  convicted  of  crime  shall  be  a 
competent  witness,  but  that  his  conviction  may 
be  proved  to  aiCect  his  credibility,  the  fact  of 
the  defendant's  conviction  in  a  police  court  of 
an  assault  punishable  under  a  dty  ordinance  as 
a  misdemeanor  was  admissible  in  a  civil  action 
for  such  assanlt  only  aa  affecting  the  weight  of 
Uh  testimony,  aa  auch  offense  is  a  "crime" 
within  die  atatnte. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  M  1132,  114&-1142,  1146-1148; 
Dec.  Dig.  «s>837(e). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serlea,  Crime.] 

2.  Affeal   and   Bbbob  «s»762— Bbxet  and 
RJCPI.T  Baixra. 

Under  the  expreas  provision  of  Rem.  &  Bal. 
Code,  {  1730,  the  court  does  not  feel  itself 
called  upon  to  notice  contentions  made  in  ap- 

Eellant's  reply  brief  which  were  not  made  in 
is  opening  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  i  3097 ;  Dec.  Dig.  «=762.] 

8.  Nkw    Tbial    <e=>151— Nbwi,t    Discovbbkd 

EVIDENCX. 

In  an  action  for  damages  for  an  assanlt 
where  the  affidavits  were  presented  to  the  trial 
court  in  support  of  a  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence, 
were  met  oy  counter  affidavits  challenging  the 
truth  of  the  alleged  newly  discovered  evidence 
and  die  appeUanf  a  diligence  in  discovering  it 
the  denial  of  the  motion  was  not  an  abuse  of 
the  trial  court's  discretioii. 

[ISd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  311;  Dec.  Dig.  ««=»151.1 

D^MUtment  2.  Appeal  from  Superior 
Court  Spokane  County;  E.  H.  Sullivan, 
Judges. 

Action  by  Margaret  M.  Marshall  against 
Frank  Dunn  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Mulligan  &  Bardaley  and  O.  C.  Moore,  all 
ot  Spokane,  for  appellantlL  Corkery  &  Oork- 
ery,  for  respondent 

PARKBR,  J.  The  plaintiff  seeks  recovery 
of  damages  for  ^enoaal  injuries  which  she 
claims  as  the  result  of  an  assault  made  uiwn 
ber  by  the  defendants.    Trial  In  the  superior 


court  tor  Spokane  county  lesnlted  In  verdict 
and  Judgment  against  the  defendants,  from 
which  they  have  appealed  to  this  coart 

It  la  first  contended  in  appellanta'  behalf 
that  the  trial  court  erred  to  their  prejudice 
in  admitting  evidence  of  the  conviction  and 
fining  of  appellant  Dann  In  the  police  court 
of  the  dty  of  Spokane  fk>r  the  commission 
of  an  assault  made  upon  respondent  which 
it  may  be  Inferred,  though  not  clearly  shown, 
was  the  same  assault  involved  in  tUa  action. 
Counsel  for  respondent  olfered  in  evidence 
the  record  of  this  conviction  of  appellant 
Dunn  in  the  police  court  The  court  ruled 
admitting  the  offered  record,  but  immediately 
changed  its  ruling  rejecting  the  record.  Thla 
occurred  in  the  presence  of  the  Jury,  bnt  evi- 
dently the  Jury  did  not  then  see  the  record, 
nor  was  it  then  read  to  them.  It  does  not 
appear  in  the  record  of  this  case  that  this 
offer  was  renewed  by  counsel  for  respondent 
though  the  record  of  appellant  Dunn's  convic- 
tion in  the  i)oUce  court  appears  aa  an  exhibit 
in  this  cas&  We  may  assume  for  the  purpose 
of  argument  that  It  went  into  the  Jury  room 
with  the  other  exhibits,  but  It  appears  frran 
the  record  before  us  that  appellant  Dunn 
admitted  upon  his  cross-examination  that  he 
had  been  convicted  in  the  police  court  and 
fined  $20  for  assaulting  respondent  This  fact 
waa  sought  to  be  proven  by  counsel  for  re- 
spondent both  by  his  offer  of  the  police  court 
record  and  by  his  cross-examination  of  appel- 
lant Dunn  for  the  sole  purpose  of  affecting 
Dunn's  credibility  as  a  witness.  The  fact 
that  he  had  not  testified  when  the  police 
court  record  was  first  offered  is  the  apparent 
reason  for  the  court's  rejection  of  It  at  that 
time.  The  court  plainly  told  the  Jury  that 
the  fact  of  Dunn's  conviction  was  to  be  con- 
sidered by  them  only  as  affecting  his  credi- 
bility as  a  witness.  We  note  that  the  <^er 
of  the  proof  of  Dunn's  conviction  in  the  police 
court  by  the  record  thereof  and  by  cross-ex- 
amination of  appellant  was  only  generally  ob- 
jected to  by  counsel  for  appellant  in  that  It 
was  "incompetent  irrelevant  and  Immate- 
rlaL"  Nor  does  the  record  before  us  Indicate 
any  more  spedflc  statement  of  their  objection 
In  argument  to  the  court  In  their  opening 
brief  counsel  for  appellant  make  only  the  gen- 
eral claim  of  errot  touching  the  proof  of 
Dunn's  conviction  in  tlie  police  court  that 
"the  court  erred  in  permitting  the  respond- 
ent to  introduce  any  testimony  in  reference  to 
the  alleged  conviction  In  the  Spokane  police 
court"  This  contention  Is  presented  to  ua  In 
the  o«<ening  brief  with  citation  of  a  number 
of  authorities,  but  with  little  argument  Indi- 
cating that  counsel  in  their  opening  brief 
were  only  relying  upon  ttke  general  rule 
that  a  judgment  in  a  criminal  action  Is  not 
admissible  in  evidence  in  a  civil  action 
against  the  same  defendant  to  Show  that  he 
is  liable  in  damages,  though  the  question  of 
the  defendant's  guilt  in  the  criminal  action 
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may  be,  In  mbstance,  the  sadie  aa  the  Ques- 
tion of  his  liability  for  damage  In  the  drll 
action,  citing  2  Black  on  Judgments,  |  529; 
1  Oreenleaf  on  Evidence  (16th  Bd.)  637;  8 
Oyc.  1008;   and  other  authorities. 

[1]  We  have  seen,  however,  that  the  fact 
of  Dunn's  conviction  In  the  police  court  of 
the  crime  of  assault  was  offered  in  evidence, 
not  for  the  purpose  of  showing  his  liability 
for  damages  In  this  action,  but  only  for  the 
purpose  of  affecting  the  weight  of  bis  testi- 
mony, which  It  Is  expressly  provided  by  sec- 
tion 2290,  Rem.  ft  Bal.  Code,  may  be  done, 
which  section  has  been  given  full  force  and 
effect  by  oar  decisions  In  State  v.  Blaine,  64 
Wash.  122,  116  Pac.  660 ;  State  v.  Stone,  66 
Wash.  62B,  120  Pac.  76;  State  v.  Overland, 
68  Wash.  566,  123  Pac.  1011. 

It  would  seem  plain  then  that,  unless  we 
find  In  appellants'  oi>enlng  brief  some  other 
assigned  reason  for  the  rejection  of  this  evi- 
dence, we  must  hold  that  no  error  was  com- 
mitted by  the  trial  court  In  Its  admission  of 
which  we  can  here  take  notice.  There  seems 
to  be  no  other  reason  suggested  in  appellants' 
opening  brief. 

One  contention,  however,  Is  made  In  ap- 
pellants' reply  brief,  which  might  be  consid- 
ered as  Included  In  the  contentions  made 
in  their  opening  brief,  which  possibly  merits 
some  attention.  It  is  argued  that,  since  It 
appears  that  the  conviction  and  fining  of 
appellant  Dunn  was  In  the  police  court  of  the 
city  of  Spokane,  we  must  proceed  upon  the 
assumption  that  it  was  a  conviction  of  a 
violation  of  a  dty  ordinance,  and  not  of  a 
state  law,  and  that  therefore  the  offense  of 
which  he  was  so  convicted  was  not  a  crime 
within  the  meaning  of  section  2290,  Rem.  & 
Bal.  Ck>de,  and  our  decisions  above  noticed. 
It  seems  to  be  conceded  by  counsel  for  ap- 
pellants that  that  section  and  our  decisions 
thereunder  make  the  rule  applicable  to  mis- 
demeanors as  well  as  felonies,  classing  both 
as  crimes  within  the  meaning  of  the  rule. 
Indeed,  our  decision  in  State  v.  Overland, 
supra,  seems  to  expressly  so  hold.  The  au- 
thorities are  not  in  harmony  upon  the  ques- 
tion whether  or  not  offenses  defined  by  and 
pnnlshable  under  dty  ordinances  are 
"crimes,"  using  that  word  as  induding  also 
misdemeanors.  We  are  of  the  opinion,  how- 
ever, that  when  a  valid  dty  ordinance  makes 
punishable  an  act  which  is  mala  In  se,  wrong 
wltliin  itself,  as  of  course  an  assault  is,  such 
act  is  a  crime  within  the  meaning  of  section 
2290  and  our  dedslons  above  noticed.  The 
decision  of  this  court  in  Spokane  v.  Smith, 
37  Wash.  683,  79  Pac.  1126,  where  it  was 
held  that  a  prosecution  under  a  dty  ordi- 
nance for  an  act  not  mala  in  se  was  a  crim- 
inal prosecution,  would  seem  to  argue  that 
even  such  an  act  is  a  crime,  though  the  ques- 
tion of  it  being  a  crime  within  the  meaning 
of  section  2290  may  not  be  free  from  doubt. 

[t]  Some  oth^r  contentions  are  made  In  the 


reply  brief  of  counsel  for  appellants  touchr 
Ing  the  daimed  error  of  the  court  in  admit' 
ting  proof  of  the  conviction  of  appellant 
Dunn  in  the  police  court.  These  contentions, 
however,  were  not  made  In  the  opening  brief, 
so  we  do  not  feel  called  upon  to  further 
notice  them.  Rem.  &  BaL  Code^  {  1730.  We 
are  of  the  opinion  that  the  court  did  not  err 
to  the  prejudice  of  appellants  by  the  admis- 
sion of  evidence  of  appellant  Dunn's  convic- 
tion In  the  police  court,  in  so  far  as  we  are 
here  called  upon  to  take  notice  of  counsel's 
daim  of  error  in  the  admission  of  that  evi- 
dence. 

[3]  One  of  the  grounds  of  new  trial  relied 
upon  by  counsel  for  appellants  is  newly  dis- 
covered evidence^  Several  aflldavlts  were 
presented  to  the  trial  court  in  support  of 
this  ground  for  a  new  trial.  There  were  also 
presented  to  the  trial  court  counter  affidavits 
which  challenged  the  truth  of  ft  considerable 
portion  of  the  statements  made  as  to  the 
alleged  new  evidence  being  in  fact  newly 
discovered,  and  also  as  to  the  truth  of  a 
considerable  portion  of  the  alleged  new  evi- 
dmce.  We  deem  It  suffldent  to  say  that  this 
contention  presents  only  the  question  of 
abuse  of  discretion  of  the  trial  court  In  the 
denial  of  the  motion  for  new  trial,  and  we 
are  quite  dear  such  di)scretlon  was  not 
abused  in  the  disposition  of  the  motion  ad- 
verse to  appellants. 

The  judgment  Is  affirmed. 

MORRIS,  0.  J.,  and  MAIN.  HOLCOMB, 
and  BAUSMAN,  JJ.,  concur. 


JACOBS  et  ox.  v.  OITZ  OF  SEATTLE. 

(No.  12993.) 

(Supreme  Court  of  Washington.    Oct  11, 1916.) 

1.  Affxai.  and  Ebbob  «=»516— Dishissai.  or 
AppEAi— Gkouwds. 

Where  defendant  withdrew  bis  answer  and 
demurred  to  the  complaint,  and,  demnner  t>eing 
sustained,  plaintiff  refused  to  amend,  and  ap- 
pealed from  the  judgment  of  dismissal,  the  ap- 
peal stood  on  the  demurrer,  and  the  question  was 
the  sufflciency  of  the  complaint,  so  that  the  rec- 
ord need  not  indude  opening  statement  of  coun- 
sel, prior  to  the  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2332-2340;  Dec.  Dig.  «=» 
516.] 

2.  Ehinicnt  Douain  <S=2(1)— Taking  Pbofkb- 
TT— Necessity  or  Compensation. 

That  the  city  in  erecting  and  operating  a 
garbage  disposal  plant  was  exercising  a  lawful 
governmental  function,  did  not  warrant  its  exer- 
cise in  violation  of  any  constitutional  guaranty 
to  the  citizen;  and  if  such  plant  operated  aa  a 
taking  of  private  property,  the  dty  should,  un- 
der Const,  art  1,  {  16,  have  compensated  there- 
for, 

(Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  3-8;  Dec.  Dig.  <3=»2(1).] 

3.  E^uiMENT  Douain  «=>293(1)— Taking  Pbop- 
,BBTY— Necessitt  oy  Compensation. 

Complaint  alleging  erection  and  maintenance 
of  munidpal  garbage  disposal  plant,  with  result- 
ant damage  to  plaintiffs'  property,  but  not  charg- 
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mg  or  relyinir  on  negrlitrent  operation.  Is  aaffl- 
cient,  aa  against  general  demurrer,  on  which  to 
base  recovery  of  compensation  for  the  damage  on 
the  ground  that  it  was  a  taking  of  the  property. 
[Ed.  Mote. — For  other  cases,  see  Eminent  Do- 
Min,  Cent.  Dig.  {{  797-799;  Dec.  Dig.  <8=> 
293(1).] 

4.  EUINENT  DOUAIN  «=»271— TOBTS  ov  Om— 

—    Mainteitangx    or    Oabbaob    DibposaIi 

Plawt— Recovbrt. 
One  whose  property  is  damaged  by  construc- 
tion and  maintenance  of  a  municipal  garbage  dis- 
posal plant  should  seek  recovery  as  for  taldng  of 
property  without  just  compensation,  and  not  by 
way  of  damages  for  negligent  operation;  and, 
having  sought  recovery  on  the  first  ground,  is 
precluded  from  recovering  on  the  second. 

[Ed.  Note.— £V>r  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  725-736,  741;  Dec.  Dig. 
«=>271.] 

6.  Eminent  Domain  «=92(1)  —  Maintenance 
OF  Oabbaoe  Plant— Taking  of  Pbopebtt. 
Although  Rem.  &  BaL  Code,  {  8005,  author- 
ises construction  of  municipal  garbage  disposal 
Slants,  and  section  8311  provides  that  nothing 
one  by  express  authority  of  statute  can  be 
deemed  a  nuisance,  they  do  not  prevent  recovery 
for  damage  to  property  by  erection  of  such 
plants,  on  the  ground  that  it  is  a  taking  of  prop- 
erty without  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  3-8;  Dec.  Dig.  <S=2(1).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  B.  Hompbrles, 
Judge. 

Action  by  Oeorge  Jacobs  and  wife  against 
the  City  of  Seattle.  From  Judgment  dls- 
mlastng  the  action  after  plaintiffs'  refusal  to 
amend  the  complaint  when  demurrer  thereto 
was  sustained,  plaintiffs  appeal  Reversed  In 
part,  and  remanded,  with  leave  to  answer. 

Jay  O.  Allen,  of  Seattie,  for  appellants. 
Ja&  B.  Bradford  and  William  B.  Allison, 
both  of  Seattle,  for  respondent 

PDMiERTON,  3.  This  Is  an  action  by 
George  Jacobs  and  Theresa  Jacobs,  his  wife, 
against  the  dty  of  Seattle  for  damages  to 
their  iceeidence  property  by  reason  of  the 
construction  and  operation  oa  an  adjoining 
lot  of  an  Incinerator  for  the  purpose  of  burn- 
ing and  destroying  city  garbage.  The  appeal 
Is  based  upon  the  alleged  error  of  the  court 
in  sustaining  a  demurrer  to  the  complaint, 
and  In  entering  Judgment  dismissing  the 
action  on  plaintiffs'  refusal  to  amend. 

[1]  The  resiwndent  interposes  a  motion  to 
dismiss  the  appeal  because  the  record  does 
not  disclose  the -opening  statement  made  by 
connsd  for  appellants.  This  Is  thought  to 
be  material  because  of  tbe  admissions  there- 
in contained  on  which  the  respondent  moved 
for  Judgment  It  appears,  however,  tbat  the 
respondent  had  answered  to  the  complaint, 
and  on  the  court's  intimation  tbat  a  demur- 
rer to  the  complaint  would  be  tbe  better 
method  of  attack,  the  respondent  obtained 
leave  to  withdraw  the  answer  and  file  a  de- 
murrer to  the  complaint  It  Is  sufficient 
answer  to  the  motion  to  dismiss  to  say  that 
the  preliminary  proceedings  were  merged  In 


the  final  attack  presented  by  way  of  demur- 
rer, and  that  the  appeal  Is  from  the  order 
of  the  court  on  tbe  demurrer.  Tbe  record 
Is  ample  for  tbe  presentation  of  tbe  suffi- 
ciency of  the  complaint,  which  Is  tbe  sole 
question  before  us.  Tbe  motion  is  denied. 
The  complaint  for  a  first  cause  of  action 
alleged  tbat  appellants  are  tbe  owners  of 
lot  8,  block  4,  McNaugbt's  third  addition  to 
tbe  city  of  Seattie,  Wash.;  that  respondent, 
prior  to  the  5th  day  of  May,  1918,  Installed 
upon  property  abutting  and  adjoining  ap- 
pellants' lot  on  the  south  an  Incinerator  for 
the  purpose  of  burning  up  and  disposing  of 
the  garbage  and  refuse  of  tbe  respondent 
city,  which  are  brought  to  said  incinerator 
from  different  portions  of  tbe  city  in  open 
wagons;  tliat  the  wagons  pass  alongside  of 
appellants'  property  and  frequently  stand 
along  its  east  line;  tbat  such  wagons  give 
forth  noxious  odors  and  are  disgusting  and 
sickening  to  the  sight  and  senses;  that 
said  refuse  and  garbage  are  burned  in  said 
incinerator,  by  reason  of  which  smoke,  steam, 
and  vapors  arise  and  permeate  the  air,  noxi- 
ous to  the  smell  and  other  senses,  wblch 
said  odors  are  sickening,  disgusting,  and  un- 
bearable, and  tend  to,  and  will,  cause  sick- 
ness and  disease  to  those  forced  to  smell  and 
Inhale  the  same ;  that  from  such  incinerated 
garbage  and  refuse,  ashes,  and  unbumt  i)or- 
Uons  are  carried  out  and  dumped  In  close 
proximity  to  appellants'  home;  that  the 
said  refuse  ^  composed  mainly  of  decomix>a- 
ed  and  partly  burned  matter,  which  emits 
strong,  disagreeable,  and  noxious  odors,  det- 
rimental to  the  health,  i>eace,  and  comfort 
of  appellants  and  of  any  one  living  or  being 
upon  appellants'  property;  that  during  tbe 
process  of  Incineration  a  large  amount  of 
cinders  and  ashes  is  carried  up  Into  the  air 
and  precipitated  upon  the  property  of  ap- 
pellants, covering  appellants'  home  and  yard 
and  surrounding  property;  that  by  reason 
of  tbe  operation  of  said  Incinerator  flies  con- 
gregate in  great  numbers  upon  and  aboat 
appellants'  home  and  in  and  about  their 
house  and  other  houses  which  they  have 
upon  said  property,  thereby  breeding  dis- 
ease and  ffith  and  rendering  the  occupancy 
of  appellants'  property  disagreeable  to  tbe 
senses  and  dangerous  to  health;  that  re- 
spondent maintains  an  inclined  (roadway 
leading  from  said  Incinerator  and  alongside 
of  appellants'  property,  which  is  unsightly 
and  unseemly,  and  which  lessens  tbe  value 
of  their  property;  that  at  no  time  has  re- 
spondent ever  condemned  the  property  of 
appellants,  nor  brought  suit  to  fix  the  dam- 
age thereto,  because  of  the  erection,  main- 
tenance, and  operation  of  said  incinerator, 
but  has  Installed  same  without  paying,  or 
having  first  fixed  and  ascertained  by  a  Jury, 
the  damages  to  appellants;  that  by  reason 
of  the  facts  and  conduct  and  uses  aforesaid, 
appellants  have  been  greatly  damaged,  and 
the  value  of  their  property  has  been  and  la 
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c(xistaiit]7  being  leesened  and  will  perma- 
nently continue  to  be  lessened,  to  their  dam- 
age In  the  sum  of  $7,000. 

For  a  second  cause  of  action.  It  Is  alleged 
that  the  incinerator  is  negligently  and  care- 
iesaly  maintained;  that  it  constitutes  a 
nuisance ;  that  by  reason  of  Its  maintenance 
large  quantities  of  garbage,  rubbish,  refuse, 
and  trash  are  carried  to,  and  burned  In,  said 
Incinerator,  causing  a  large  amount  of  cin- 
derst  ashes,  and  dust,  disagreeable  and  noxt 
OUB  odors,  stench,  and  gases  to  arise  ther^' 
from  and  permeate  the  atmosphere  in  the 
Tldnlty  of  appellants'  premises  to  sudi  an 
extent  as  to  be  a  menace  and  danger  to  the 
health  of  appellants  and  to  persons  occupy- 
ing their  property;  that  respondent  care- 
lessly causes  and  permits  a  large  amount  of 
ashes,  cinders,  and  debris  and  partially  burn- 
ed animal  matter  to  accumulate  around 
said  incinerator,  and  to  be  blown  and  carried 
over  appellants'  property,  causing  it  to  be 
covered  with  dnders,  ashes  and  dust;  that 
respondent  has  built  an  inclined  roadway 
alongside  appellants'  property,  leading  from 
the  ground  up  into  said  Incinerator,  over 
which  is  being  hauled  garbage,  refuse,  ashes, 
and  debris,  from  which  noziouB  and  vexa- 
tious odors  arise,  and  which  is  unsightly  and 
detrimental  to  the  property  of  appellants; 
that  appellants  have  upon  their  property 
three  houses  for  rental  purposes,  from  which 
they  might  derive  an  income,  but  that  they 
Are  untenanted  and  uninhabitable,  and  ap- 
peUants  are  and  will  be  unable  to  derive 
any  income  therefrom ;  that  said  damage  is 
a  conUnulng  one,  and  the  value  of  th^ 
property  has  been  greatly  -injured,  lessened, 
and  destroyed.  They  further  alleged  that  on 
May  6,  1913,  within  30  days  after  said  dam- 
ages first  accrued,  they  presented  their 
claims  in  writing  to  the  respondent  city, 
and  again  on  April  2, 1914,  presented  a  furth- 
er and  additional  claim,  both  of  which  the 
city  disallowed.  Appellants  demanded  judg- 
ment for  $7,000. 

[2, 3]  The  first  cause  of  action  is  based 
upon  the  guaranty  of  article  1,  |  16,  of  the 
state  Constitution,  which  provides  that  no 
property  shall  be  taken  or  damaged  for  imb- 
11c  or  private  use  without  Just  compensation. 
The  second  cause  of  action  is  based  upon  the 
negligent  operation  of  the  Incinerator  plant 
in  a  manner  which  canaes  it  to  be  a  nnl- 
flanc&  Respondent's  attack  on  the  sufficiency 
of  the  complaint  Is  founded  on  its  contention 
that  the  city  in  the  disposal  of  garbage  Is 
discharging  a  governmental  as  dlatingnlsbed 
from  a  corporate  duty,  and  hfflice  would  not 
be  liable  for  resulting  damages  of  any  char- 
acter. Tlie  only  question  for  determination 
Is:  Does  the  complaint  state  a  cause  of  ac- 
tion on  dther  count?  It  may  be  conceded 
that  the  coDstmctlon  and  operation  of  an 
incinerator  by  the  dty  of  Seattle  tot  the 
disposal  of  garbage  was  a  lawful  exercise 
-of  municipal  power  under  the  delegation  of 
authority  granted  by  virtue  of  state  legisla- 


tion. Rjt  the  lawfulness  of  tbe  iwwer 
would  not  warrant  its  exercise  in  such  a 
way  as  to  breach  any  constitutional  guaranty 
for  the  protection  of  the  dtlzen.  The  dis- 
posal of  garbage  may  be  a  propw  government- 
al function,  granted  by  legislative  enact- 
ment; but,  conceding  it  to  be  so,  the  func- 
tion must  be  exercised  with  due  regard  to 
constitutional  limitations.  Our  Constitution 
(article  1,  {  IS)  explicitly  provides  that  pri- 
vate property  shall  not  be  damaged  for  pub- 
lic use  "without  Just  compensation  having 
be«i  first  made,  or  paid  into  court  for  the 
owner."  The  complaint  in  this  case  sets 
forth  the  injury,  to  the  property  of  appel- 
lants arising  from  the  erection,  maintenance, 
and  operation  of  respondent's  plant  for  the 
disposal  of  garbage  on  land  adjoining  that 
of  the  appellants,  and  "that  at  no  time  has 
said  dty  ever  condemned  plaintUTs'  property 
nor  has  it  ever  brought  any  suit  to  estab- 
lish or  fix  the  damage  to  plaintlfls'  property 
because  of  the  erection,  maintenauoe,  and 
operation  of  said  Incinerator,  but  said  city 
i^as,:  without  paying  to  plaintiffs,  or  having 
first  fixed  and  ascertained  by  a  Jury,  plain- 
tiOs'  damage,"  so  installed  and  operated 
said  Incinerator  as  to  menace  and  depreciate 
the  value  of  their  property.  The  complaint 
does  not  seek  to  charge  negligence  of  the 
respondent  or  Its  employte  In  the  perform- 
ance of  governmental  duties,  in  which  case 
the  munldpallty  might  be  absolved  from  lia- 
bility. The  first  cause  of  action  is  founded 
on  the  higher  groond  of  the  taking  or  ia- 
Jory  to  property  without  Just  compensation. 
The  authorities  sustain  the  rl^t  of  recovery 
In  such  cases. 

The  case  of  Hlnes  v.-  Rocky  Mount,  102  N;, 
C.  409,  78  S.  B.  510,  U  -B.  A.  191SC,  751,  Ann. 
Oas.  191KA,  1S2,  which  was  an  action  invblT- 
Ing  the  disposal  of  garbage,  after  conceding 
the  rule  of  nonliability  of  munldpallties  for 
negligence  In  the  performance  of  government- 
al duties,  said : 

"This  general  prindple  is  subject  to  the  limita- 
tion that  neither  a  munldpal  oorpoititlon  nor 
other  governmental  agency  is  allowed  to  estab- 
lish and  maintain  a  nuisance,  oaaslng  appreci- 
able damage  to  the  property'oi  a  private  owner, 
without  being  liable  for  it  To  the  extent  of  the 
damage  done  to  such  property,  it  Is  regarded  and 
dealt  with  as  a  taking  or  appropriation  of  the 
property,  and  it  is  well  understood  that  such  an 
Interference  with  the  rights  of  ownership  may 
not  be  made  or  anthorized  except  on  compensa- 
tion first  made  pniaoant  to  the  law  of  the  land." 

In  Louisville  v.  Hehemann,  161  Ky.  S23, 
171  S.  W.  165,  L.  B.  A.  1916C,  747,  another 
garbage  case,  which  concedes  the  nonliabili- 
ty for  the  negligence  of  dty  employ^,  It  Is 
said: 

"But  there  is  an  element  of  wrong  complained 
of  in  this  case  which  goes  beyond  that.  Conced- 
ing that  a  dty  dump  is  necessary  for  the  public 
good,  and  that  Oabel  street  was  die  proper  place 
for  it,  still  the  dty  had  no  right  to  take  or  in- 
ju.re  adjacent  private  property  or  the  occupants 
in'  the  Use  thereof  without  malting  compensa- 
tion." 
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Tn  Eobbe  t.  New  Brighton,  20  MIbc.  Rep. 
4T7,  46  N.  T.  Snpp.  777,  a  Karbage  incinerator 
case.  It  ia  said: 

"The  constitutional  prohibitionB  acalnat  de- 
priviog  any  person  of  his  property  witbout  dne 
process  of  law,  or  without  just  compensation, 
may  be  violated  without  the  physical  taking  of 
property.  They  extend  to  every  act  which  inju- 
riously affects  property  rights.  •  •  •  If, 
therefore,  it  be  true  that  such  a  cremator  as  this 
statute  authorizes  is,  like  a  pestbouse,  necessari- 
ly offensive,  and  a  direct  injury  to  neighboring 
real  proper^,  though  conducted  in  the  most  care- 
ful and  scientific  manner,  the  authorization  of 
it  by  the  Legislature  without  providing  fw  com- 
pensation for  such  injury,  could  not  legalize  it 
as  against  individuals  Uius  damaged  in  their 
property." 

See,  also,  Thurston  v.  City  of  St.  Joseph,  61 
Mo.  610,  11  Am.  Rep.  463;  McLaughlin  v. 
City  of  Hope,  107  Ark.  442,  166  8.  W.  910,  47 
L  K.  A.  (N.  S.)  137. 

The  federal  Constitution  and  many  of  the 
state  GonstitntlonB  are  without  proTlslon  re- 
specting the  necessity  of  compensation  for 
the  "damaging"  of  private  property  by  means 
of  a  public  Tiae ;  the  conBtitntional  inhibition 
extending  only  to  the  "taking"  of  private 
property  without  oomiwnsatlon.  Bnt  the 
courts  in  the  most  of  those  stales,  however, 
hold  that  snch  an  Injury  as  In  the  case  at  bar 
is  a  "taking"  of  private  property,  and  apply 
the  same  principle  of  necessity  of  compensa- 
tion. We  cite  a  number  of  them,  most  of 
them  Involving  on  injury  to  property  arising 
from  the  disposal  of  sewage  by  munldpaUties. 
See  Pnmpelly  v.  Oreen  Bay  Co.,  13  Wall. 
(80  U.  S.)  177,  20  L.  Ed.  667;  Selfert  y.  Brook- 
lyn, 101  N.  T.  ISe,  4  N.  B.  321,  64  Am.  R^. 
664;  Sammons  v.  City  of  Oloversvllle,  176 
N.  Y.  326,  67  N.  B.  622 ;  Piatt  Bros.  4  Co.  v. 
Waterbury,  72  Conn.  631,  46  AtL  164,  48  L.  B. 
A.  601,  77  Am.  St.  Rep.  335 ;  Attorney  Gen- 
eral v.  aty  of  Grand  Rapids,  176  Mich.  503, 
141  N.  W.  880,  60  Ll  R.  A.  (N.  S.)  473,  Ann. 
Cas.  1916A,  968;  Donnell  v.  Greensboro,  104 
N.  G.  330,  80  S.  E.  377;  Parish  v.  Town  Oif 
YorkvUle,  96  S.  C.  24,  70  S.  B.  686,  U  R.  A. 
1916A,  282. 

From  the  foregoing  authorities  it  la  clear 
that  the  erection  and  maintenance  by  a  city 
of  an  Incinerator  tor  the  burning  of  garbage 
on  land  adjacent  to  that  of  a  private  owner, 
and  its  operation  so  as  to  depreciate  the  value 
of  his  land  and  render  it  a  menace  to  the 
health  of  himself  and  family,  constitutes  a 
damaging  of  private  property  for  a  public 
use  tor  which  he  would  be  entitled  to  com- 
pensation o^der  the  terms  of  Const  art  1,  ( 
16.  The  allegations  in  the  flrst  count  of  ap- 
pellants' complaint  sets  forth  facts  sufficient 
to  bring  it  within  the  operation  ot  this  prin- 
ciple, and  therefore  states  a  cause  of  action 
as  against  a  general  demurrer. 

[4]  Respecting  appellants'  second  cause  of 
action,  we  are  of  the  opinion  that  the  demur- 
rer thereto  was  properly  sustained.  This 
cause  Is  based  on  the  theory  of  the  negligent 
operation  of  the  garbage  plant  in  such  a  man- 


ner as  to  create  a  ntilflanoe.  Tben  is  a  re- 
spectable line  of  authorities  permitting  the 
right  of  recovery  in  such  cases.  See  Ft 
Worth  V.  Crawford,  74  Tex.  404,  12  S.  W.  62, 
16  Am.  St.  Rep.  840;  Stepbenvllle  v.  Bower, 
29  Tex.  av.  App.  384,  68  S.  W.  838;  aty  of 
Haskell  V.  Webb  (Tex.  Civ.  App.)  140  S.  W. 
127;  New  Albany  y.  SUder,  21  Ind.  App.  892, 
62  N.  Bi  626;  City  of  Newcastle  v.  Harvey, 
64  Ind.  App.  248,  102  N.  E.  878;  Hines  r. 
Nevada,  160  Iowa,  620,  130  N.  W.  181,  82  L. 
R.  A.  (N.  8.)  797;  Brayton  ▼.  Fall  River.  118 
Mass.  218,  18  Am.  Rep.  4T0. 

We  think,  however,  under  the  statutes  of 
this  state,  the  proper  theory  of  recovery  ia 
set  forth  In  appellantii^  first  cause  ot  action. 
The  two  causes  of  action  in  reality  seek  the 
same  damages  for  the  same  Injury,  and  to 
uphold  one  cause  necessarily  excludes  the 
other. 

[C]  The  installation  of  plants  for  the  dis- 
posal of  garbage  Is  authorized  by  3  Rem.  Sl 
BaL  Code,  |  8006.  The  Code  also  provides 
(section  8311): 

"Nothing  which  ia  done  or  maintained  nnder 
the  express  authority  of  a  statute  can  be  deemed 
a  nnisance." 

The  construction  of  a  garbage  Incinerator 
being  authorised  by  law,  its  malntenanoe  In  a 
proper  manner  and  place  would  not  consti- 
tute a  nnlaance  in  a  legal  sense.  But  such  a 
conclusion  does  not  defeat  appellants'  right  ot 
recovery  tot  the  damaging  ot  his  property 
without  Just  compensation.  The  denial  oC 
the  right  to  recover  damages  for  an  injury 
on  the  theory  of  its  constituting  a  tort  such 
as  is  the  basis  of  the  -second  cause  of  action, 
does  not  militate  against  the  right  of  recov- 
ery tor  a  taking  or  damaging  of  property  tor 
a  public  use  without  compensation.  The 
principle  up(«  whifeh  we  rest  appellants'  right 
of  recovery  is  well  expressed  in  Piatt  Bros. 
&  Co.  V.  Waterbury,  72  C!onn.  631,  45  AtL  164. 
48  L.  B.  A.  691,  77  Am.  St  Rep.  336,  as  fol- 
lows: 

"But  i&  for  the  purpose  of  this  case,  we  con- 
cede the  defendant's  claim  that  tiie  use  ia  a  go-y- 
ernmental  use,  it  ia  nevertbeless  liable  to  the 
plaintiSL  The  injury  described  by  the  complaint 
is  not  a  mere  consequential  damage,  like  that  re- 
sulting wholly  from  the  lawful  use  of  one's  own 
property,  or  the  lawful  exercise  of  governmental 
powers;  it  is  a  direct  appropriation  of  weU-rec~ 
ognized  property  rights  within  the  guaranty  of 
the  Constitution.  •  •  •  Public  necessity  may 
justify  the  taking,  bnt  cannot  justify  the  taUns 
without  compensation.  •  •  •  The  mandate 
of  the  O>n8titution  is  intended  to  express  a  uni- 
versally accepted  principle  of  justice,  and  should 
receive  a  construction  m  accordance  with  that 
principle,  broad  enough  to  enable  the  court  to 
protect  every  person  in  the  rights  of  property 
thus  secured  by  fundamental  law." 

The  Judgment  sustaining  the  demurrer  is 
reversed  as  to  the  flrst  cause  ot  action,  and 
the  cause  remanded,  with  leave  to  the  de- 
fendant to  answer. 

MORRIS,  C.  J.,  and  MOUNT,  BLLIS,  and 
OHADWICE.  JJ.,  coDcni; 
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IMPERIAIi  OANDY  00.  et  al.  ▼.  CITY  OF 
SEATTLE.     (No.  13342.) 

(Supreme  Conrt  of  Washington.    Oct.  9,  1816.) 

1.  Watebs  and  Water  Coubsks  ®=>208— Wa- 

TEBWOBKS— NEOUOENCE. 

Whel%  the  defective  condition  of  a  founda- 
tion under  a  city  water  meter  at  a  point  where 
a  water  pipe  waa  reduced  to  a  smaller  pipe 
could  readily  have  been  ascertained  by  an  ift- 
Bpection,  the  failure  to  inspect  and  replace  the 
foundation  was  negligence  on  the  part  of  the 
city. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.Dig.  §  300;  Dec.Dig.  ©=3208.] 

2.  Watkeb  and  Wateb  Cotjbses  «=>208  — 
Negugenci  —  Watebwobks  —  Pboximati 
Cattsb. 

Such  negligence  was  the  proximate  cause  of 
damage  to  plalntifTs  property  in  a  basement 
from  water  from  the  pipe  when  the  bushing 
broke,  as  the  damage  was  the  natural  and 
probable  consequence  and  such  as  would  rea- 
sonably be  anticipated  by  the  breaking  of  the 
pipe. 

_p!d.  Note.— For  other  cases,  see  Waters  and 
Wlater  Courses,  Cent  Dig.  |  300;  Dee.  Dig. 
«=s208.] 

8.  Watebs  and  Wateb  Co'ueses  «=>208— Wa- 
tebwobks—Bbbakino  OF  Pipe— Da]<aoe  to 
Pbopebtt— Recovebt. 
Under  an  ordinance  forbidding  the  use  of 
the  basement  of  a  building  without   a  drain, 
bnt  not  forbidding  a  tenant  s  use  of  such  base- 
ment, a  tenant  in  storing  his  property   In   a 
basement  without  a   drain  was  not  guilty   of 
negligence  preventing  his  recovaiT  for  damages 
from  flooding  by  the  breaking  of  a  city  water 
pipe. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  800;  Dec.  Dig. 
«=3208.] 

Department  2.  Appeal  from  Superior  Ck>ttrt, 
King  County;  A.  W.  Frater,  Judge, 

Action  by  the  Imperial  (Dandy  Company 
and  others  against  tbe  City  at  Seattle. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Afflrnied. 

Jas.  E.  Bradford,  MeMn  S.  Oood,  Hugh  M. 

Caldwell,  and  Walter  F.  Meier,  aU  of  Seattle, 

tor  appellant.    John  W.  Boberts  and  Qeorge 

U  Spirk,  both  of  Seattle,  for  reqjiondents. 
« 

MAIN,  J.  The  purpose  of  this  action  was 
to'  recover  damages  to  personal  property 
caused  by  the  breaking  of  a  water  main 
owned  by  the  dty  of  Seattle.  The  defend- 
ant, the  J.  M.  Colman  (Company,  was  the  own- 
er of  the  bnlldlng  in  which  the  property  was 
at  the  time  the  damage  occurred.  The  trial 
resulted  in  a  Judgment  of  dismissal  as  to 
the  Colman  Company,  and  a  Judgment  in 
favor  of  the  plaintiff  and  against  the  dty 
In  the  sum  of  11,051.93,  together  with  Inter- 
est 

The  facts  are  these:  On  March  3,  1913, 
the  respondent  was,  and  for  about  9  years 
previous  had  occupied  rocHns  in  the  basement 
of  the  building  owned  by  the  Colman  Com- 
pany, the  west  front  of  which  was  on  West- 
ern avenna  One  of  the  dty  water  mains 
extended  alaag  this  avenue.    Under  the  side- 


walk on  the  east  side  of  tbe  street  a  pit  had 
been  constructed  in  which  the  water  meter 
was  placed.  The  service  pipe  leading  from 
the  street  main  to  the  pit  was  approximate- 
ly 4  indies  in  diameter.  After  the  pipe  enter- 
ed the  pit  It  waa  reduced  to  a  3-lnch  pipe. 
For  this  purpose  it  was  necessary  to  use  aa 
elbow  and  bushing.  The  bushing  used  in 
making  the  connection  was  cast  iron.  The  8- 
inch  pipe  extended  from  the  place  where  the 
connecttoQ  was  made  to  the  meter  and  into 
the  building.  About  10  years  previous  to  the 
date  mentioned,  the  first  meter  had  been  in- 
stalled In  the  pit  upon  a  foundation  cpnslstlng 
of  boards  placed  upon  the  earth.  At  the  time 
the  main  broke  the  boards  had  become  decay- 
ed, and  the  only  Inference  from  tbe^  evidence 
is  that  the  foundation  of  the  meter  had  be- 
come so  defectlTe  as  not  longer  to  furnish  it 
support  The  meter  not  being  supported  by 
the  foundation,  its  weight  was  carried  by  the 
pipe  to  which  it  was  attached,  and  the  strain 
caused  by  tliis  weight  was  borne  by  the  cast- 
iron  bushing.  The  meter  when  filled  with 
water  would  weigh  300  or  400  pounds. 

There  was  more  or  less  hammering  In  the 
pipes  due  to  the  large  amount  of  water  which 
was  used  for  operating  elevators.  When  the 
p^e-  broke,  a  stream  of  water  from  the  4- 
iuch  opening  extended-  upwards  ^pproxt- 
mately  30  ftet  Some  of  this  water  found  its 
way  into  the  room  in  the  basement  in  which 
the  ^restKmdeht's  property  was  stored.  Ttda 
property  consisted  of  crackers,  sugar,  candy, 
and  other  like  artldes.  The  water  upon  the 
floor  of  tltla  basement  became  6  or  8  Inches 
4eep<      ;.,,;■. 

[1]  The  theory  of  the  action  was  that  the 
cast4ron  bushing  which  broke  was  improper 
construction,  and  that  the  dty  had  not  ex- 
erdaed  reasonable  care  in  inspecting  and  re- 
pladng  the  foundation  under  the  meter.  The 
evidence  sustains  the  position  that  the  use  of 
the  cast-Iron  bushing  was  improper  construc- 
tion. The  evidence  also  shows  that  the  con- 
dition of  the  foundation  under  the  meter 
could  readily  have  been  ascertained  by  an 
inspection.  Access  to  the  pit  in  which  the 
meter  was  placed  could  be  made  through  au 
opening  In  the  sidewalk  through  which  the 
meter  reader  entered  the  pit 

It  is  claimed  that  the  dty  was  negligent 
in  one  or  two  other  particulars,  which  need 
not  be  referred  to,  as.  In  our  opinion,  the  con- 
dition of  the  foundation  under  the  meter 
was  readUy  ascertainable  by  a  reasonable  In- 
spection. The  failure  to  Inspect  and  replace 
the  foundation  was  not  the  exercise  of  the 
proper  degcee  of  care  on  the  part  of  the  dty. 
The  lack  of  a  foundation,  together  with  the 
use  of  the  cast-iron  bushing  Instead  of  a 
metal  of  greater  strength,  was  what  caused 
the  breaki  and  permitted  the  water  to  escape. 

[2]  In  this  connection  some  daim  is  made 
that  eveu  though  the  city  were  negligent  in 
the  particulars  mentioned,  sudi  negligence 
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was  not  the  proximate  caase  of  the  damage 
to  the  respondent's  property.  But  this  con- 
tention cannot  be  sustained.  The  damage 
to  the  property  was  plainly  the  natural  and 
probable  consequence  of  the  breaking  of  the 
main.  The  damage  which  occurred  was  such 
as  would  reasonably  be  anticipated  by  the 
breaking  of  a  water  main  and  releadng  a 
stream  of  water  the  size  of  that  mentioned. 
The  case  of  Ottevaere  v.  Spokane,  89  Wash. 
681,  156  Paa  146,  was  based  upon  a  different 
state  of  facts,  and  is  not  controlling. 

[3]  Another  contention  of  the  dty  is  that 
the  respondent  was  negligent  In  using  the 
basement  of  the  building  because  there  was 
no  drain  therein  as  required  by  the  dty  or- 
dinance. The  respondent  was  not  the  owner 
of  the  building,  but  a  tenant  of  the  owner. 
The  evidence  shows  that  the  floor  of  the 
basement  was  below  the  level  of  the  sewers 
in  the  adjacent  streets.  It  Is  not  dalmed 
that  the  conorete  floor  in  the  basement  was 
constructed  without  first  having  obtained  a 
permit  from  the  dty  a>  required  by  the 
building  ordinance.  The  ordinance  refwred 
to  did  not  forbid  the  use  by  a  tenant  of  a 
basement  In  which  no  drain  had  been  con- 
structed. We  think  the  respondent  in  stor- 
ing' his  property  In  this  basement  waa  not 
guilty  of  negligence. 

The  Judgment  will  be  affirmed. 

MORBIS,  a  Jn  and  HOLOOMB,  PABKBB, 
and  BAUSMAN,  JJ^  concnr. 


SBATTLB   SBED   00.  et   aL   t.  OITZ   OF 

SEATTI/E.     (No.  18390.) 
(Supreme  Court  of  WashlnKton.    Oct.  9,  1916.) 

Department  2.  Appeal  from  Superior  Court, 
King  County :  John  S.  Jnrey,  Judge. 

Action  by  the  Seattle  Seed  Company  and  oth- 
ers against  the  City  of  Seattle.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Affirmed. 

Jas.  E.  Bradford,  Melvin  S.  Good,  Hugh  M. 
Caldwell,  and  Walter  F.  Meier,  all  of  Seattle, 
for  appellant  Byeia  &  Byers,  of  Seattle,  for 
respondents. 

PER  CURIAM.  The  facts  in  this  case  are 
substantially  the  same  as  those  in  the  case  of 
Imperial  Candy  Co.  v.  Seattle,  160  Pac.  303, 
just  decided.  The  two  cases  were  aivued  to- 
gether, and  are  not  distinguishable.  Upon  the 
authority  of  that  case,  the  judgment  will  be  af- 
firmed. 


UNION  SECUBITIBS  (X>.  t.  SMITH  et  aL 

(No.  13119.) 
(Supreme  Court  of  Washington.    Oct.  9,  191&) 
1.  HnsBARD  AND  Wni!  «=5)138(1),  284— Post- 

HUFTIAI.     AOKBKMKNTe— EVIDKNO*  —  BVTFl- 
CIKNCY. 

In  an  action  to  set  aside  as  fraudulent  cer- 
tain deeds  and  a  mortgage  of  real  estate,  and 
to  subject  the  property  to  the  lien  of  a  judg- 
ment, evidence  Wd  to  estabUah  a  valid  oral 
postnuptial  agreement  between  husband  and 
wife  that  property  inherited  by  the  wife  from 
her  father  and  whatever  she  acquired  should 


be  hers,  and  upon  her  death  go  to  her  childreiu 
and  that  whatever  tile  husband  acquired  and 
bis  personal  earnings  should  be  liia,  and  upon 
his  death  go  to  his  two  children  by  a  former 
marriage,  which  was  continuously  acted  upon 
by  the  parties  transacting  their  bu^ess  sep- 
arately. 


Cent  Die.  {{  487,  ^,  916;    Dec.  Dig. 


vhl 


Wil 


W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig. 
«3=»133(1),  2640 
2.  HtiSBAMD  AND  WXn  9=9268 (6)— CouuuNi- 

TT  Fbofkbtt  —  Stock  Pubchabcd  with 

Hubbamd'b  Monbt. 
Where  a  husband  purchased  stock  with 
money  earned  by  himself,  and  his  wife  was 
not  concerned  in  the  purchase,  and  signed  a 
bond  as  stockholder,  guaranteeing  the  indebted- 
ness of  the  company  to  a  bank,  there  being  a 
valid  agreement  between  husband  and  wife  that 
his  earnings  should  be  his  separate  property, 
his  act  in  signing  the  bond  did  not  create  a 
community  obligation. 

[EM.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  962 ;    Dec.  Dig.  «=>268(6).] 

8.  HusBAHD  AND  WiFB  «S9264— CioionjaiTX 

PBOPEBTZ— E  VIDBNCS— SUFFICIENCT. 

Evidence  held  sufficient  to  support  a  finding 
that  an  undivided  one-half  of  land  purchased 
by  the  defendants  father  and  son,  tide  to  which 
was  taken  in  the  name  of  defendant  father's 
wife,  was  the  commnnity  property  ot  defendant 
father  and  his  wife. 

Ed,  Note.— For  otiter  cases,  see  Husband  and 
ife.  Cent  Dig.  i  016;   Dec  Dig.  <8=>264.] 

4.  Husband  and  Wivb  «=>268(6)  —  Juos- 
KENT  —  Pbopebtt  Subject  —  Comuuiiitt 
Pbofbbtt. 
A  judgment  against  tlie  maker  ol  a  boni]> 
guaranteeing  a  debt  to  plaintifi,  binds  the  com- 
munity property  of  the  maker  and  his  wife. 
Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  i  962;    Dec.  Dig.  «=9268(6).] 

6.  Husband  and  Wira  «=»13S(7)— Communi- 
TT  Pbopebtt— KTiDKNCB—SuFnciBMCY. 
Where  defendant  father  made  a  valid  agree- 
ment with  his  wife  that  property  inherited  by 
her  and  which  she  acquired  should  remain  her 
separate   property,   evidence  held   suffident  to 

Justify  a  finding  that  property  purchased  for 
ler  by  son  with  her  money  and  with  money 
which  the  son  owed  her  for  rent  etc.,  was  her 
separate  property,  and  that  part  of  the  pur- 
chase price  paid  by  the  son  with  his  own  money 
should  be  credited  upon  liis  debt  to  her. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife.  Clent  Dig.  {  491:   Dec.  Dig.  <8=>133(7).l 

6.  Fbauduient  Convetanoes  «=»27  — Pbbp- 

bbbnce»— Vauditt. 
A    mortgage    executed    by    defendant    Keli 
fraudulent  and  void  as  to  his  creditor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Si  66-71;  Dec.  Dig. 
«s>27.] 

Department  1.  Appeal  from  Superior 
Court,  Adams  County;    Bert  Linn,  Judge. 

Action  by  the  Union  Securities  Company 
against  R.  P.  Smith  and  others.  Judgment 
for  plaintiff,  and  both  parties  appeal.  Re- 
manded for  modification. 

Wm.  O.  Lewis,  of  BttuviUe,  and  V.  T.  Tns- 
tin,  of  Spokane,  for  plaintiff.  O.  E,  LoveU, 
of  BitzvUle,  for  defendants. 

ELLIS,  J.  Action  to  set  aside  as  fraudu- 
lent certain  deeds  and  a  mortgage  of  real 
estate,  and  to  subject  all  of  the  property  to 
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the  lien  of  a  judgment  held  by  plalntUf  as 
assignee  of  the  Bank  of  Ldnd. 

Prior  to  1907  R.  P.  Smith  and  his  son  Whr- 
ren  Smith,  with  a  number  of  other  farmers 
of  Adams  county,  had  become  stockholders 
In  the  Farmers'  Warehouse  Company  of  lind, 
a  co-operatlTe  company  organized  to  facilitate 
the  marketing  of  their  grain.  In  1007  these 
two  and  a  number  of  other  stockholders  sign- 
ed a  bond  guaranteeing  the  indebtedness  of 
the  warehouse  company  to  the  bank.  On 
July  23,  1913,  the  bank  brought  suit  on  this 
bond.  Summons  was  served  on  that  day,  and 
on  June  10,  1914,  It  recovered  a  joint  and 
several  judgment  in  the  sum  of  15,474.74 
against  aU  of  the  signers  of  the  bond. 

On  August  7, 1913,  Warren  Smith  and  wife 
conveyed  to  his  mother,  Janette  P.  Smith, 
wife  of  R.  P.  Smith,  the  north  half  of  section 
6,  in  township  16  north,  range  35,  B.  W.  M., 
which  is  called  In  the  record  the  "Peasley 
land."  Warren  Smith  had  acquired  title  to 
this  land  in  the  spring  of  1912.  On  the  same 
day  Warren  Smith  and  wife  executed  to  Ja- 
nette P.  Smith  a  mortgage  covering  the  north 
half  of  section  26,  in  township  17  north, 
range  34,  B.  W.  M.,  and  the  northeast  quar- 
ter of  section  32,  In  township  17  north,  range 
35,  B.  W.  M.,  purporting  to  secure  a  debt  of 
$15,000.  This  land  is  known  as  the  "Warren 
Smith  land."  The  deed  was  filed  for  record 
OD  June  6,  1914;  the  mortgage  on  June  9, 
1914.  One  purpose  of  this  suit  was  to  de- 
clare this  deed  and  mortgage  fraudulent  as 
to  the  plalntifF's  judgment,  and  to  subject 
the  land  as  belonging  to  Warren  Smith  to 
the  judgment  against  him. 

About  August  7,  1913,  Warren  Smith  and 
wife  also  executed  to  Janette  P.  Smith  a 
chattel  mortgage  on  all  of  their  stock,  teams, 
and  farming  implements,  purporting  to  se- 
cure a  debt  of  $5,000.  This  was  satisfied  by 
a  bill  of  sale  of  this  property  from  Warren 
Smith  and  wife  to  Janette  P.  Smith  executed 
June  8,  1914,  and  recorded  June  9,  1914. 
This  transaction  is  not  assailed. 

In  1907,  R.  P.  Smith  and  Warren  Smith 
negotiated  the  purchase  of  the  northeast 
quarter  of  section  4  In  township  16  north, 
range  36,  B.  W.  M.,  and  the  southeast  quar- 
ter of  section  32,  in  township  17  north,  range 
35,  B.  Wl  M.,  known  as  the  "Cartwright 
land."  Title  was  taken  in  the  name  of  Ja- 
nette P.  Smith.  The  consideration  paid  was 
about  $12,000.  The  money  was  raised,  $S,000 
at  a  bank  cm  joint  notes  of  Warren  Smith 
and  wife,  Janette  P.  Smith  and  R.  P.  Smith, 
$1,750  by  a  mortgage  given  by  Warren  Smith 
and  wife  on  their  homestead,  and  $1,750  by 
a  mortgage  given  by  R.  P.  Smith  and  Janette 
P.  Smith  on  their  homestead.  All  of  these 
obligations  were  paid  in  190S.  Plaintiff 
seeks  to  have  this  tract  declared  community 
property  of  R.  P.  and  Janette  P.  Smith,  and 
subjected  to  the  lien  of  Its  judgment 

In  1897,  and  prior  thereto,  Janette  P. 
Smith  acqnired  title  to  a  half  section  of  land 
160  P.— 20 


known  as  the  "Railroad  land,"  and  another 
tract  of  400  acres,  known  as  the  "Boyles 
land."  Plaintiil  sought  to  subject  these,  as 
community  property  of  R.  P.  and  Janette 
Smith,  to  the  lien  of  Its  judgment  But  the 
only  evidence  on  the  subject  shows,  and  it 
now  seems  to  be  conceded,  that  these  two 
tracts,  though  acquired  after  her  marriage 
with  R.  P.  Smith  some  40  years  ago,  were 
paid  for  with  money  she  Inherited  from  her 
father  before  her  marriage  and  are  therefore 
Janette  P.  Smith's  separate  property. 

The  court  adjudged:  (1)  That  plaintiff's 
judgment  as  against  R.  P.  Smith  is  a  lien 
on  the  community  property  of  R.  P.  and 
Janette  Smith;  (2)  that  an  undivided  one- 
half  of  the  "Cartwright  laud"  is  community 
property  of  R.  P.  and  Janette  F.  Smith  and 
as  such  subject  to  execution  to  satisfy  the 
judgment;  (3)  that  the  mortgage  covering 
the  "Warren  Smith  land"  is  a  valid  mort- 
gage; (4)  that  the  "Peasley  land"  is  the 
separate  property  of  Janette  P.  Smith  and  is 
not  subject  to  the  lien  of  plaintiff's  judg- 
ment 

Both  parties  having  appealed,  we  shall 
designate  them  throughout  as  plaintiff  Jind 
defendants.  We  shall  consider  each  branch 
of  the  judgment  separately. 

[1]  1.  Both  R.  P.  and  Janette  P.  Smith  tes- 
tified that  during  all  of  their  married  life 
they  have  conducted  their  business  separate- 
ly; that  at  the  time  of  the  marriage  she  had 
a  considerable  amount  of  property  inherited 
from  her  father;  that  at  or  about  that  time 
It  was  agreed  between  them  that  whatever 
she  acquired  should  l>e  hers,  and  upon  her 
death  should  go  to  her  children,  and  that 
whatever  he  acquired  and  his  personal  earn- 
ings should  be  his,  and  upon  bis  death  should 
go  to  his  two  children  by  a  former  marriage. 
Three  disinterested  witnesses  who  had  known 
the  Smiths  for  many  years  and  had  trans- 
acted business  with  both  of  them  testified 
that  they  had  always  conducted  their  busi- 
ness separately.  Their  sons,  Warren  Smith 
and  Newell  Smith,  the  former  38  years  old, 
the  latter  29,  testified  that  such  bad  been 
the  case  as  long  as  they  could  remeniber. 
This  evidence  fairly  establishes  the  agree- 
ment and  shows  that  in  the  main  It  had  been 
continuously  acted  upon.  Though  this  was 
an  oral  agreement,  it  does  not  appear  that 
it  was  made  before  the  marriage.  It  is  not 
assailed  as  a  contract  made  upon  considera- 
tion of  marriage,  hence  void  because  verbal, 
as  we  held  in  Eoontz  v.  Koontz,  83  Wash. 
180,  145  Pac.  201.  The  statute  of  frauds  is 
neither  pleaded  nor  discussed.  Such  agree- 
ments made  after  marriage  and  mutually  ob- 
served are  valid.  Gage  v.  Gage,  78  Wash. 
262,  138  Pac.  886 ;  Dobbins  v.  Dexter  Horton 
&  Co.,  62  Wash.  423,  113  Pac.  1088;  Take  v. 
Pugh,  13  Wash.  78,  42  Pac.  528,  52  Am.  St 
Rep.  17. 

[2]  R.  P.  Smith  testified  that  he  purchased 
the  stock  of  the  warehouse  company,   ten 
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idiares  of  $10  each  par  ralne,  with  money 
earned  by  himself,  that  his  wife  was  In  no 
manner  concerned  In  the  parchase,  and  that 
he  signed  the  bond  as  a  stockholder.  We  are 
clear  that  his  signing  the  bond  did  not  create 
a  community  obligation.  Way  v.  Lyric  The- 
ater Co.,  79  Wash.  275,  140  Pac.  820.  The 
court  erred  In  holding  the  judgment  a  lien 
on  the  community  property  of  R.  P.  and 
Janette  P.  Smith. 

[8, 4]  2.  The  giving  of  the  joint  notes  of 
the  two  communities  and  the  two  mortgages 
to  raise  the  original  purchase  price  of  the 
Cartwrlght  land  strongly  supports  the  view 
that  an  undivided  one-half  of  this  land  be- 
longed to  each  of  the  communities  composed 
of  H.  P.  Smith  and  Janette  P.  Smith  and 
Warren  Smith  and  wife.  All  of  these  par- 
ties, boweyer,  testified  that  the  title  was 
taken  in  the  name  of  Janette  P.  Smith,  be- 
cause th6  land  was  purchased  for  her,  and 
that  she  paid  off  all  of  these  obUgattons 
from  her  own  funds.  But  It  fairly  appears 
that  the  money  came  partly  from  the  crops 
growing  upon  the  land  when  it  was  purchas- 
ed, partly  from  money  'in  bank  In  Warren 
Smith's  name,  and  about  $2,500  from  money 
inherited  from  her  father  by  Janette  P. 
Smith.  It  also  appears  that  Warren  Smith 
for  many  years  had  rented  his  mother's 
lands  for  half  the  crops  after  deducting  seed 
and  feed,  and  that  when  from  time  to  time 
these  crops  were  disposed  of,  the  proceeds, 
both  of  bis  part  and  hers,  were  deposited 
In  the  bank  to  his  credit.  There  was  no  evi- 
dence that  R.  P.  Smith  contributed  anything 
toward  discharging  the  .obligations  created 
on  the  purchase  of  this  land.  On  Che  whole 
we  are  satisfied  that  an  undivided  one-half 
of  this  land  Is  the  property  of  the  community 
composed  of  Warren  Smith  and  wife,  and 
the  other  half  the  separate  property  of 
Janette  P.  Smith,  and  we  so  hold.  There  can 
be  no  question  that  plaintiff's  judgment  as 
against  Warren  Smith  binds  the  community 
property  of  Warren  Smith  and  wife.  It  Is 
therefore  a  lien  on  their  undivided  one-half 
of  this  land. 

[6]  S.  For  convenience  in  consecuttve  dis- 
cussion we  shall  next  consider  the  "Peasley 
land."  TUs  land  was  purchased  for  $12,000 
at  an  administrator's  sale  in  the  spring  of 
1912.  We  are  satisfied  that  it  was  purchas- 
ed by  Warren  Smith  for  Janette  P.  Smith, 
that  through  mistake  the  return  of  sale  was 
made  in  bis  name,  and  tbat  soon  afterwards 
he  attempted  to  have  the  mistake  corrected, 
but  was  told  that  the  easiest  way  to  correct 
it  was  to  deed  the  land  to  her,  his  wife  join- 
ing. Both  he  and  Janette  P.  Smith  so  testi- 
fied, as  did  also  two  attorneys  whose  advice 
they  took  at  the  time.  There  Is  no  evidence 
to  the  contrary.  Warren  Smith  had  been 
fiirmlng  Janette  P.  Smith's  lands  during  the 
years  1008  to  1811,  Inclusive,  but  had  paid 
her  no  rent  since  1907.  He  borrowed  money 
at  a  bank  and  paid  for  this  land,  giving  his 
own  check  tor  s<Hnething  over  $8,000  of  the 


purchase  price,  and  turning  over  two  cer- 
tificates of  deposit,  aggregating  about  $1,700, 
belonging  to  his  mother.  So  far  as  can  be 
gathered  from  the  evidence  the  balance  of 
the  purchase  price,  consisting  of  a  mortgage 
assumed  on  the  purchase,  was  paid  partly 
by  crops  then  growing  on  the  land  and  partly 
by  Warren  from  rent  money  owing  by  him  to 
her.  While  the  evidence  is  much  confused 
we  are  convinced  that  Warren  paid  at  least 
$9,000  of  the  purchase  price  of  this  land  in 
part  payment  of  bis  debt  to  bis  mother. 
True  she  testified  to  the  effect  tbat  at  about 
this  time,  she  does  not  remember  whetber 
before  or  after  the  Peasley  purchase,  she  re- 
ceived a  draft  for  $10,000  from  a  niece  in 
Michigan  who  has  since  died ;  that  she  cash- 
ed this  draft  at  some  bank  In  Spokane,  but 
could  not  remember  what  bank  or  where  in 
the  dty  it  was  located ;  tbat  she  was  identi- 
fied by  a  "Dutch"  woman  named  "BHa"  or 
"Lena,"  she  is  not  certain  wlilcb,  who  at 
one  time  worked  for  her;  that  this  woman 
now  lives  on  "some  avenue^'  in  Spokane,  but 
she  cannot  remonber  where ;  that  she  receiv- 
ed the  money  in  bills,  spent  some  of  it,  and 
brought  $8,600  home  with  her  In  her  pocket 
and  gave  It  to  Warren  Smith,  with  which  to 
pay  for  the  Peasley  land;  that  this  money 
she  inherited  from  her  mother  and  had  been 
owing  to  her  from  her  niece  82  or  88  years. 
But  this  is  all  too  vague  and  Indefinite  to 
carry  conviction.  It  must  be  remembered 
that  all  this  is  supposed  to  have  happened 
less  than  3  years  prior  to  the  time  when 
she  testified,  and  Is  of  such  nature  as  to  be 
remembered  with  certainty  and  exactness, 
and  that  since  then  she  had  a  settlement 
with  Warren  Smith  in  which  it  must  have 
been  discussed.  Moreover,  every  item  of  this 
testimony  is  of  such  nature  as  to  be  easily 
corroborated  and  rendered  certain  In  many 
ways  which  at  once  suggest  themselves.  On 
the  other  hand  certain  It  is  that  Warren 
Smith  did  not  pay  for  the  Peasley  land  with 
this  money,  and  certain  It  Is  that  his  bank 
account  shows  no  such  deposit,  or  any  un- 
usual deposit  at  or  near  this  time.  Though 
he  testified  that  she  gave  him  cash  from 
time  to  time,  he  could  not  remember  when 
nor  the  amount,  and  "supposed"  he  kept 
some  of  it  around  the  ranch  and  put  some 
In  the  bank.  When  asked  If  she  gave  him 
$9,500  In  cash  at  any  time  he  said:  "I  don't 
remember.  Those  things  pass  on  In  the 
common  ways  of  dally  life,  and  I  don't  re- 
member." Clear  and  convincing  proof  of  these 
things  lay  easily  within  their  power.  The 
evidence  adduced  seems  to  us  too  vague  and 
doubtful  to  furnish  the  basis  for  a  legal 
right  We  find  that  she  owns  the  Peasley 
land  as  her  separate  property,  but  that  at 
least  $9,000  of  the  purchase  price  was  paid 
by  Warren  Smith  and  should  be  credited  up- 
on his  debt  to  her. 

[6]  4.  The  evidence  as  to  the  settlement  be- 
tween Janette  P.  and  Warren  Smith  as  the 
basis  of  the  mortgages  Is  al^  Jamentably 
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Prague  and  indefinite.  Bdth  of  them  testified 
In  substance  that  they  discussed  their  bnsl- 
ness  matters  and  conclnded  that  he  owed  her, 
lor  rents  and  borrowed  money,  over  $20,000. 
When  the  loans  were  made  and  what  their 
amount  neither  could  tell.  What  the  amount 
of  grain  raised  by  him  on  her  lands  during 
the  6  years,  for  which  It  is  claimed  she  had 
received  nothing,  neither  conld  tell.  He  could 
not  remember  whether  he  had  been  served 
with  summons  in  the  Bank  of  Llnd  suit 
when  the  mortgages  were  given  or  not,  but 
Uie  evidence  shows  that  he  had  In  fact  been 
served  Just  14  days  before.  She  could  not 
remember  whether  at  that  time  she  knew  of 
that  suit,  but  admitted  that  she  knew  "a 
storm  was  brewing."  The  attorney  In  whose 
office  the  settlement  was  made  and  who  wit- 
nessed the  mortgage  and  the  deed  to  her  of 
the  Peaaley  land,  though  he  testified  as  to 
other  matters,  did  not  testify  as  to  this  set- 
tlement. Two  things,  however,  are  reason- 
ably certain.  Of  this  $20,000  debt,  $5,000 
was  paid  by  the  bill  of  sale  of  the  stock 
and  Implements  covered  by  the  chattel  mort- 
gage, and  the  $9,600  which  Mrs.  Smith  claims 
to  have  given  to  Warren  Smith  about  the 
time  of  the  Peasley  purchase  was  Included 
tn  the  $16,000  secured  by  the  real  estate 
mortgage.  But  the  proof,  as  we  have  seen, 
was  wholly  Insufficient  to  show  that  she  ever 
turned  over  to  him  this  $9,500. 

Defendants  assert  that  this  mortgage  was 
a  valid  preference.  It  is  settled  law  in  this 
state  that  a  debtor,  though  insolvent,  may 
prefer  one  or  more  of  his  bona  fide  creditors, 
even  If  It  exhaust  his  whole  property  to  do 
BO.  McAvoy  V.  Jennings,  44  Wash.  79,  87 
Pac  68;  Vletor  v.  Glover,  17  Wash.  87,  48 
Pac.  788,  40  li.  R.  A.  297. 

Mere  knowledge  on  the  preferred  creditor's 
part  that  his  preference  will  hinder  or  de- 
feat other  creditors  will  not  alone  render  his 
preference  fraudulent  Holt  Mfg.  Oo.  v.  Ben- 
nington, 78  Wash.  467,  132  Paa  30.  But  the 
preferred  debt  must  be  real.  It  must  not 
be  used  as  a  colorable  conrideration  to  shield 
the  debtor's  property  from  other  Claims.  Na- 
tional Surety  Ck>.  ▼.  Udd,  65  Wash.  471,  118 
Pac.  847;  Bnmp,  Fraudulent  Conveyances 
(4th  Ed.)  f  172. 

"The  law  looks  with  great  Jealomy  npon  the 
manner  of  giving  pieferenoes,  and  denounces 
all  departures  from  good  faith,  and  requires 
that  the  parties  shall  not  secure  any  covert  ad- 
vanti^e  to  the  debtor  in  prejudice  of  his  cred- 
itors.'' Bump,  EVandnlent  Conveyances  (4th 
Ed.)  §  174. 

Though  it  is  usually  held  tliat  the  property 
transferred  must  bear  a  reasonable  propor- 
tion to  the  preferred  debt,  Bump,  Fraudulent 
Conveyances,  {  174,  ezcesslve  security  by 
mortgage  raises  no  omclnslve  presumption  of 
fraud.  It  is  evidence  to  be  omsidered  with 
other  drcumstances '  in  determining  fraud. 
Orand  Island  Banking  Co.  v.  Costello,  45 
Neb.  119,  63  N.  W.  876. 

But  there  is  an  obvious  and  marked  dis- 


tinction between  an  excessive  security  and 
an  exaggerated  debt.  Any  security  for  a  sum 
known  to  be  In  excess  of  what  is  actually 
due  Is  presumptively  fraudulent.  Kellogg 
V.  ayne,  54  Fed.  696,  4  O.  C.  A.  554 ;  State 
ex  rel.  Redmon  v.  Durant,  63  Mo.  App.  493. 
This  results  as  a  corollary  from  the  universal 
rule  that  the  preferred  debt  must  be  real  to 
furnish  the  essential  element  of  good  faith. 

There  are  some  authorities  which  hold  that 
such  a  mortgage  Is  only  void  as  to  the  flc- 
tltlons  part  of  the  ostensible  debt,  but  the 
better  rule  is  the  other  way.  If  a  creditor 
knowingly  takes  a  mortgage  for  more  than 
his  due,  the  fraud  corrupts  the  whole. 
Bump,  E^udulent  Conveyances  (4th  Ed.)  H 
4S5,  486,  487;  H<dt  v.  Creamer,  84  N.  J.  Eq. 
181;  Helntze  v.  Bentley,  84  N.  J.  Eq.  602; 
Whiting  V.  Johnson,  11  Serg.  &  R.  (Pa.)  328, 
14  Am.  Dec.  633;  Hall,  Moses  &  Roberts  v. 
Heydon,  41  Ala.  242;  Russell  V.  Wlnne,  87 
N.  Y.  691,  97  Am.  Dec  765. 

When  plaintiff  showed  by  the  parties  to 
this  mortgage  that  it  must  have  Included 
this  $9,600,  and  brought  out  circumstances 
casting  the  gravest  doubt  on  the  existence 
of  so  much  of  the  ostensible  debt  secured, 
which  doubt,  if  unfounded.  In  the  very  na- 
ture of  the  case,  defendants  easily  could  have 
dispelled,  but  did  not,  they  made  their  case 
as  against  this  mortgage.  We  have  no  option 
but  to  hold  it  void  in  toto  as  to  plaintiff's 
Judgment.  The  Warren  Smith  land  Is  sub- 
ject to  the  lien  of  that  Judgment 

But  the  trial  court  overlooked  the  fact 
that  plaintiff's  assignor  had  released  the 
lien  of  this  Judgment  on  certain  lands  of  one 
Oflut,  another  of  the  Judgment  debtors,  in 
consideration  of  an  acknowledged  payment 
of  $1,250.  We  can  conceive  of  no  reason 
why  this  sum,  however  it  was  paid,  should 
not  be  credited  on  the  Judgment,  and  no  rea- 
son has  been  suggested. 

Cause  remanded  for  modification  of  the 
Judgment  In  accordance  herewith.  Plaintiff 
may  recover  Its  costs  on  this  appeal. 

.  MORRIS,  C.  J.,  and  MOUNT  and  BAUS- 
MAN,  JJ.,  concur. 


STATE  V.  HANKINS.    (No.  13282.) 
(Supreme  Court  of  Washington.    Oct  9,  1916.) 
1.  Cbiiunai.  Law  «=>1102-'Appxai.  and  Eb* 

BOB— MAn'EBB  NOT  IN   KeCOBO. 

Where  defendant's  statement  of  facts  on 
appeal  was  incomplete  in  that  it  did  not  con- 
tain either  "all  the  material  facts"  or  "all  the 
facta  agreed  to  be  material  by  the  parties,"  as 
required  by  Rem.  &  Bal.  Code,  S  391,  and  was 
certified  by  the  trial  Judge  to  omit  the  entire 
testimony  of  a  number  of  witnesses  and  cross- 
examination  of  those  witnesses  who  did  testify, 
including  that  of  defendant,  whose  direct  testi- 
mony was  incorpoiated,  a  motion  to  strike  the 
entire  statement  and  affirm  will  be  granted.  . 
[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec.  Dig.  «=s>1102.] 


fe^For  other  casm  W6  jnau  toptq  ud  KKY-NdlBXR  In  all  Key-Miuttband  DignU  and  pidezea ' 

Digitized  by 


Can        J 
oogle 


808 


160  PACIFIC  BBFOBXEB 


(Wash 


2.  HOUICIOB   «=>297— "HOMIOIDB    bt   Mibad« 

VENTUBE"— TBtAI/— iHBTBUCnORS. 

An  instruction  that  homicide  is  excusable 
when  committed  by  accident  or  misfortune  in 
doing  a  lawful  act  by  lawful  means,  with  ordi- 
nary caution  and  without  unlawful  intent,  that 
homicide  by  misadventure  is  the  incidental  kill- 
ing; of  another  when  the  slayer  is  doing  a  law- 
ful act,  nnaccompanied  by  any  criminal  care- 
lessness or  reckless  conduct,  and  that  if  accus- 
ed would  justify  the  act  or  excuse  it,  the  bur- 
den was  on  him,  unless  the  proof  of  the  state 
sufficiently  manifests  that  accused  was  justified 
or  excused  in  committing  it,  was  abstractly 
correct. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  {  611;   Dec  Dig.  <8=»207. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Homicide  By  Misad- 
Tentare.] 

8.  Cbiminal  Law  €=s>777%  —  Tbiai.  —  In- 

8TBUCTI0R8. 

Instructions  should  clearly  state  the  law, 
and  not  recite  facts  or  evidence,  although  re- 
citals of  evidence  are  not  necessarily  erroneous. 
[Ed.    Note. — For    other    cases,    see    Criminal 
Law.  Cent  Dig.  S  1807;  Dec.  Dig.  «=»777%.] 

Department  2.  Appeal  from  Superior 
Court,  Ferry  County;  E.  E.  Pendergaat, 
Jndge. 

A.  E.  Hanklus  was  convicted  of  manslaugh- 
ter and  denied  a  new  trial,  and  he  appeals. 
Affirmed. 

6.  y.  Alexander  and  Charles  P.  Bennett, 
both  of  Republic,  for  appellant  Leroy  Mc- 
Cann  and  James  T.  Jolmson,  both  of  Be- 
publlc,  for  the  State. 

HOLCOMB,  J.  Appellant,  prosecuted  for 
murder,  was  convicted  of  manslaughter,  de- 
nied a  new  trial,  and  sentenced.  He  urges  as 
grounds  of  reversal  the  refusal  of  two  pray- 
ers for  instructions,  and  the  consequent  al- 
leged error  In  denying  a  new  trial. 

[1]  The  statement  of  facts  is  incomplete, 
does  not  contain  "all  the  material  facts"  nor 
"all  the  facts  agreed  to  be  material  by  the 
parties,"  and  (a  certified  by  the  trial  Judge 
to  omit  the  entire  testimony  of  a  number  of 
witnesses  who  testified,  and  the  cross-ex- 
andnatlon  of  those  witnesses  who  did  tes- 
tify, Including  that  of  the  defendant  himself, 
whose  direct  testimony  is  incorporated  there- 
in. 

No  amendments  were  pr(^)osed  by  respond- 
ent, but  timely  motion  was  made  to  require 
appellant  to  correct  his  proposed  statement 
by  including  the  omitted'  cross-examination 
of  the  witnesses  who  testified  and  the  testi- 
mony of  the  other  witnesses,  which  was  omit- 
ted, and  an  alternative  motion  to  strike  the 
proposed  statement  for  such  omissions.  No 
attention  was  paid  to  these  motions  by  ap- 
pellant, and,  so  far  as  the  record  discloses, 
no  action  was  taken  thereon  by  the  trial 
court  Upon  this  state  of  the  record  respond- 
ent makes  several  motions,  to  strike  from  the 
statement  and  the  transcript,  to  strike  the 
certificate,  and  to  strike  the  entire  statement 
and  affirm  the  Judgment  We  feel  that  the 
last  motion,  to  strike  the  entire  statement 


and  affirm.  Is  well  taken.     We  bare  said 
that: 

"The  burden  is  on  the  appeOant  to  famish  a 
statement  of  the  testimony  sufficient  to  show 
this  court  the  facts  ui>on  which  the  assignments 
of  error  are  predicated  and  to  give  this  court  a 
full  understanding  of  the  case.  The  burden 
cannot  be  shifted  to  the  respondent  by  filing  an 
incomplete  narrative."  State  ex  reL  Hofstetter 
V.  Sheeks,  63  Wash.  408,  115  Pac.  859. 

Also  State  ex  reL  Fowler  t.  Steiner,  61 
Wash.  239,  98  Pac.  009;  State  ex  reL  Bob- 
erts  T.  Clifford,  55  Wash.  440,  104  Pac.  631; 
Taylor  v.  Andres,  83  Wash.  684, 145  Pac.  991. 
There  may  be  two  forms  of  certificate  to  a 
statement  of  facts:  (1)  It  may  certify  that 
the  record  contains  "all  the  material  facts, 
matters,  and  proceedings  h««tofore  occur- 
ring In  the  cause  and  not  already  a  part  of 
the  record."  (2)  It  may  be  certified  as  con- 
taining all  the  facts,  matters,  and  proceedings 
occurring  upon  the  trial  which  "the  parties 
have  agreed,  to  be  aU  that  are  material"  to 
the  hearing. on  appeaL  Bern.  &  BaL  Code,  i 
391.  The  certificate  before  as  does  neither, 
and  there  was  no  agreement  of  the  parties 
that  the  statement  contained  all  the  facts^ 
matters,  and  proceedings  occurring  upon  the 
trial  which  were  materiaL  No  attempt  was 
made  hy  appellant  to  furnish  a  complete 
statement  containing  all  the  material  facts, 
matters,  and  proceedings  occurring  upon  the 
triaL  or  to  compel  one. 

We  have  consistently  held,  from  Kirby  t. 
Collins,  6  Wash.  297,  32  Pac.  1060,  to  State 
ex  reL  Miller  v.  Seattle,  45  Wash.  601,  89 
Pac.  152,  that  upon  such  condition  of  the 
record  the  statement  should  be  stricken.  As 
In  the  last«lted  case,  by  the  certificate  in 
this  case,  "we  are  •  •  •  advised  that  all 
the  material  facts  which  were  before  the 
trial  court  and  which  controlled  Its  action 
are  not  before  us." 

[2]  Assuming,  however,  that  the  statement 
contains  all  the  facts  which  appellant  sup- 
posed were  and  are  material  to  the  question 
of  the  propriety  and  correctness  of  the  re- 
quested instructions,  and  because  of  the  grav- 
ity of  the  case  and  its  Importance  to  appel- 
lant, an  aged  man,  we  have  carefully  looked 
into  the  record.  We  are  first  confronted  with 
the  fact  that  the  testimony  of  the  appellant 
himself  upon  cross-examination  is  not  pro- 
duced. We  are  unaMe  to  ascertain  what  ad- 
missions upon  cross-examination  he  may  have 
made  which  nullified  his  testimony  on  di- 
rect examination  on  the  basis  of  which  re- 
quested Instruction  No.  4  was  asked.  The 
court  did,  however,  without  setting  forth 
specifically  the  theory  of  appellant  upon 
which  that  requested  instruction — summaris- 
ing his  contentioa — ^was  based,  instruct  the' 
Jury  as  to  the  abstract  principle  of  law,  that 
"homicide  is  excusable  when  committed  by 
accident  or  misfortune  in  doing  any  lawful 
act  by  lawful  means,  with  ordinary  caution 
and  without  any  unlawful  Intent,"  and  that 
"homldde  by  misadventure  Is  the  accidental 
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killing  of  another  when  the  slayer  is  doing 
a  lawful  act  unaccompanied  by  any  criminal 
carelessness  or  reckless  conduct,"  etc.,  and 
that,  if  "defendant  would  Justify  the  act 
or  excuse  It,  the  burden  was  upon  the  accus- 
ed, unless  the  proof  on  the  part  of  the  state 
sufficiently  manifests  that  the  accused  was 
Justified  or  excused  in  committing  It"  The 
Jury  were  rery  fully,  comprehensively,  fair- 
ly, and  lucidly  Instructed  npon  each  and  ev- 
ery issue  and  phase  of  the  case  usually  nec- 
essary In  such  a  prosecution  or  made  ai>- 
proprlate  by  the  particular  issues  and  con- 
tention in  the  case. 

[S]  The  seventh  instruction  was  given  so 
fitr  as  the  legal  principles  submitted  were  con- 
cerned, omitting  only  the  recital  of  evidence 
on  behalf  of  appellant  prefacing  the  sama 
Becitals  of  evidence  in  Instructions  are  gen- 
erally nnnecesaary  and  seldom  proper,  al- 
though not  necessarily  erroneous  because 
thereof.  InstmctionB  should  clearly  state  the 
law  as  this  one  did,  and  not  ordinarily  recite 
facts  or  evidence. 

We  have  thus  discussed  the  matters  com- 
plained of  by  appellant  to  demonstrate  not 
only  oar  solicitude  for  the  assurance  of  a 
.fair  trial  to  the  appellant  in  a  prosecution 
of  such  grave  consequence  to  him,  but  to 
show  that,  in  our  opinion,  It  would  probably 
be  our  duty  to  affirm  the  verdict  and  Judg- 
ment upon  the  complete  record ;  but  certain- 
ly, in  any  event,  upon  the  imperfect  record 
brought  to  us,  we  cannot  do  otherwise. 

As  the  record  stands,  the  statement  must 
be  stricken,  and  the  Judgment  affirmed. 

MORRIS,  C.  J.,  and  BAUSMAN,  MAIN, 
and  PARKER,  JX,  concur. 


BARNARD  BfFG.  OO.  T.  RALSTON  HILI> 

INO  CO.  et  al.    (No.  12990.) 
(Supreme  Court  of  Washington.    Oct  9,  1916.) 

1.  COBFOBATIONS  4=>8€1— LlABZLXTT  OF  TbUS- 
TEK8 — PBESUMPTIONS. 

Where  corporation  trustees  were,  in  accord- 
ance with  Rem.  &  Bal.  Code,  |  3679,  required  to 
manage  corporate  affairs  for  a  certain  period, 
that  thsj  were  so  acting  when  the  corporation 
contracted  the  debts  in  suit  does  not  appear  in 
the  absence  of  a  showiiiK  of  when  buninesa  was 
begun ;  there  being,  in  view  of  the  express  lim- 
itation of  their  terms,  no  presumption  that  they 
tbcretUfter  continued  in  office. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  {  1806 ;   Dec.  Dig.  <8=»361.] 

2.  CoRFOBATioNB  9=9342— LiABiLrTT  or  Tbus- 
TEEs— Holding  ovbb  aitxb  Tebm. 

If  trustees,  mentioned  in  articles  of  incorpo- 
ration to  hold  for  a  limited  term,  hold  over,  their 
acts  are  binding  on  the  corporation,  and  they  are 
subject  to  the  liabilities  of  trustees,  in  view  of 
Rem.  &  BaJL  Code,  |  3687,  malting  acts  of  trus- 
tees binding  on  the  corporation  until  election  and 
qualification  of  their  successors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ff  1486-1488;  Dec.  Dig.  «=9S42.] 

Department    2.      Appeal    from    Superior 
Court,  Adams  County ;  Bert  Linn,  Judge. 


Suit  by  the  Barnard  Manufactnrlng  Com- 
pany against  the  Ralston  MilUng  Company 
and  others.  Judgment  of  nonsuit,  and  plain- 
tiff appeals.    Affirmed. 

Losey  &  Newton,  of  Spokane,  for  appel- 
lant Adams  &  Naef,  of  Ritzville,  for  re- 
spondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  a  Judgment  for  merchandise  sold 
and  delivered,  and  also  for  the  appointment 
of  a  receiver.  The  defendants,  so  far  as  nec- 
essary here  to  refer  to  them,  were  Ralston 
Milling  Company,  a  corporation,  and  certain 
individuats  who  had  been  named  in  the  ar- 
ticles of  Incorporation  of  that  company  as 
trustees.  The  corporation  was  insolvent  and 
Judgment  went  against  it  by  default  As  to 
the  other  defendants  a  nonsuit  was  entered. 
From  the  Judgment  of  nonsuit  the  plaiutifl 
appeals. 

The  facts  are  these :  In  the  articles  of  in- 
corporation of  the  Ralston  MilUng  Company, 
B.  H.  Herring,  V.  T.  Donnell,  and  one  other 
were  named  as  the  trustees  to  manage  the 
affairs  of  the  company  "up  to  and  including 
the  first  day  of  July,  A.  D,  1908."  This  was 
in  accordance  with  the  statute  (Rem.  &  Bal. 
Code,  f  3679),  which  requires  that  in  the  ar- 
ticles of  Incorporation  the  number  of  trustees 
and  names  thereof  who  shall  manage  the 
concerns  of  the  company  for  a  period  of  time 
not  less  than  two  nor  more  than  six  months 
shall  be  stated.  The  merchandise  for  which 
the  action  was  brought  was  sold  and  deliv- 
ered subsequent  to  January  6,  1909.  The 
capital  stock  of  the  corporation  named  in  the 
articles  was  $26,000,  divided  into  250  shares 
of  the  par  value  of  $100  per  share.  The  cor- 
poration began  doing  business,  and  contin- 
ued to  do  business  with  only  about  one-half 
of  its  capital  stock  subscribed  for.  The 
merchandise  was  sold  by  the  appellant  upon 
credit  in  reliance  upon  the  assurance  of  the 
manager  of  the  corporation  that  the  capital 
stock  had  been  fully  subscribed.  On  what 
date  the  corporation  began  to  do  business 
does  not  appear  from  the  evidence.  Neither 
does  the  proof  show  that  Donnell  and  Her- 
ring were  trustees  of  the  corjwratlon  at  the 
time  the  merchandise  for  which  the  action 
was  brought  was  sold  and  delivered.  The 
theory  of  the  action  was  that  trustees  of  a 
corporation  who  launch  it  upon  the  busi- 
ness world  prior  to  the  time  when  its  entire 
capital  stock  is  subscribed  for,  as  required  by 
the  statute,  or  who  permit  it  to  transact 
business  when  the  capital  stock  Is  not  fully 
subscribed  for,  are  estopped  at  the  suit  of  a 
creditor  when  the  corporation  is  Insolvent  to 
deny  that  the  entire  capital  stock  has  been 
subscribed,  and  are  liable  to  the  extent  that 
the  stock  was  not  subscrilied. 

[1]  In  this  case  it  cannot  be  found  that 
Herring  and  Donnell  were  trustees,  either 
at  the  time  the  corporation  began  business. 
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or  Tvlien  fbe  merchandise  In  question  was 
sold,  unless  there  Is  a  presumption  that  they 
continued  as  trustees  after  the  expiration  of 
their  term  as  specified  in  the  articles.  In 
the  articles,  as  already  indicated,  it  is  stat- 
ed that  the  trustees  named  shall  serve  up  to 
and  including  the  1st  day  of  July,  1908. .  The 
articles  having  specified  a  definite  term,  it 
does  not  seem  that  there  could  be  a  pre- 
sumption that  the  trustees  named  continued 
after  the  time  mentioned.  The  express  limi- 
tation of  the  term  leaves  no  room  for  pre- 
sumption. This  was  the  holding  in  PhUa- 
delphla  &  R.  C.  &  I.  Co.  v.  Hotchkiss,  82 
N.  Y.  471.  In  tliat  case  the  original  certifi- 
cate of  incorporation  named  the  trustees  who 
should  serve  "for  the  first  year,"  And  the 
question  was  whether  the  trustees  so  named 
would  be  presumed  to  have  continued  after 
the  expiration  of  the  time  mentioned.  It 
was  there  said:  "The  express  limitation  of 
the  term  leaves  no  room  for  presumption." 

[2]  If  the  trustees  mentioned  in  the  ar- 
ticles continued  to  act  as  such  after  the  time 
for  which  they  were  named,  it  is  doubtless 
true  that  their  acts  would  be  binding  upon 
the  corporation,  and  tliat  they  would  be  sub- 
ject to  all  the  burdens  and  liabilities  of  trus- 
tees. Rem.  &  BaL  Code,  t  3687,  provides  that 
"All  acts  of  the  trustees  shall  be  valid  and 
binding  upon  the  company  until  their  suc- 
cessors are  elected  and  qualified."  Constru- 
ing a  statute  Identical  in  meaning  and  almost 
identical  In  terms  in  Van  Amburgb  v.  Baker, 
81  N.  Y.  46,  It  was  held  that  the  trustees  of 
a  corporation  may  act  as  such  until  their 
successors  are  elected  and  qviallfled,  and 
that  their  acts  would  be  binding  upon  the 
company,  but  that  they  did  not  hold  over  as 
a  matter  of  law. 

Since  it  is  not  shown  in  tliis  case  that  the 
corporation  began  to  do  business  prior  to  the 
expiration  of  the  term  of  the  trustees  stated 
in  the  articles,  or  that  they  were  acting  as 
trustees  either  at  the  time  the  corporation 
began  to  do  business,  or  at  the  time  the  trans- 
action giving  rise  to  this  suit  occurred,  the 
question  of  their  liability  is  not  properly  here 
for  determination,  and,  consequently,  no  opin- 
ion will  be  expressed  thereon. 

The  Judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  HOLCOMB,  PARKER, 
and  BADSMAN,  JJ.,  concur. 


PUGET  MILL  CO.  et  aL  t.  STATE  et  aL 

(Na  13287.) 

(Supreme  Goort  of  Washington.    Oct  9,  1916.) 

1.  Navioabli    Watkbs    «=»87(4)    —    Shokb 

Lands— AnsoLTJTK  Convetaucb. 
Where  the  state  authorities  convey  second- 
class  tide  and  shore  lands  to  private  parties  by 
deeds  absolute  in  fonn,  they  vest  In  the  grantees 
an  absolute  fee-simple  tide  to  such  lands. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  {{  211,  218-2^;  Dec.  Dig. 
«=37(4).] 


2.  Natioabui  Watkbs  4s>S7(4)— Convbtarob 
OF  Shobb  Lands— Ootbb  Bouhdabt. 

Though  by  Const  art  IS,  state  authorities 
are  prohibited  from  disposing  of  and  vesting  in 
absolute  private  ownersnip  lands  of  the  state  ly- 
ing under  navigable  waters  wUdi  shall  be  es- 
tablished as  harbor  areas,  the  state's  grantees  of 
second-class  tide  and  shore  lands  on  Lake  Wash- 
ington, the  outer  lx>andary  of  which  remained 
undefined  by  the  descriptions  in  the  deeds,  ez< 
cept  as  the  law  defined  the  outer  boundary  as 
the  line  of  navigability,  acquired  title  out  to  that 
line  as  it  then  existed  or  as  it  might  be  moved 
further  out  by  act  of  the  state,  as  by  lowering 
the  waters  of  the  lake  through  the  construction 
of  a  canal. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Die  it  211,  218-222;  Dee.  Dig. 
«=.37(4).]  *•"    "• 

3.  Cohbhtctionai,  Law  «s»12&-Obuoatioh 
OF  ComsACTS— Statb  Aoxioh. 

Absolute  fee-simple  titles  of  the  state's  gran- 
tees to  second-class  shore  lands  cannot  be  im- 
paired by  any  act  of  the  state  after  making  tlie 
deeds  upon  which  they  rest 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  il  293-287;  Dea  IJig.  «=» 

4.  Naviqablx  Watbbs  «=387(4)  —  Lands  of 
State— CoNVETANCE  to  Habbob  Lines. 

Where  the  state  established  harbor  lines  in 
front  of  second-class  shore  lands  before  convey- 
ing to  private  parties,  the  grantees  of  snefa  con-  . 
veyances  acquired  title  only  t6  the  lands  above 
the  harbor  Imes. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {{  211,  218-222;  Dec.  Dig. 
<S=»S7(4).] 

6.  Navioablb  Watebs  €=»37(4)  —  Lands  of 
State— Gbant—Bstablishuent  of  Habbob 
Lines. 
The  conveyance  of  second-class  shore  lands 
on  Lake  Washington  by  the  state  before  the  es- 
tablishment of  harbor  hnea  in  front  thereof  does 
not  prevent  the  state,  after  lowering  of  the  lake 
through  construction  of  a  canal,  from  establisb- 
ing  harbor  lines  in  front  of  such  lands,  dividing 
the  lands  which  the  state  has  power  to  vest  in 
private  ownership  and  harlior  areas  and  other 
lands  in  navigable  water,  -which  cannot  be  so  dis- 
posed of;    the  grantees  taking  subject  to  the 
state's  power  to  establish  such  lines. 

[ISi.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  tS  211,  218-222;   Dec.  Dig. 

6.  Navioablb  Watebs  ^ssUjl)  —  Lands  <m 
State— Ebiabubhubnt  or  Habbob  Lines— 
Statute. 
Under  Rem.  &  Bal.  Code,  {  6769,  conferring 
power  upon  the  Harbor  Idne  Oommission  to 
lengthen  or  extend  any  harbor  areas  existing  in 
front  of  any  city  or  town,  and  Acts  1913,  p. 
667,  authorizing  the  Commissioner  of  Pubbc 
Lands  to  select  and  plat  harbor  areas  in  front  of 
the  Becond-dasB  shore  lands  on  Lake  Washings 
ton,  the  joint  action  of  the  Commissioner  of 
Public  Lands  and  the  Harbor  Line  Commission, 
in  making  plats  and  entering  a  formal  order  es- 
tablishing the  harbor  lines  designated  thereon 
before  second-class  shore  lands  on  Lake  Wash- 
ington, constituted  a  lawful  establishment  there- 
of, though  Const  art  16,  read  in  connection 
with  Rem.  &  Bal.  Code,  i  6744,  seems  to  make 
it  the  duty  of  the  Legislature  to  cause  harbor 
lines  on  first-class  shore  lands  within  two  miles 
beyond  city  corporate  limits  to  be  established 
by  "-a  commiaaioo." 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  81,  87-39,  42 ;  Dec.  Dig. 
«=>14(1).] 
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7.  NaVioabu  Watiiis  «=3S7(4)  —  L^iros  or 
State  —  Corvxyancx  —  Outik  Bourdabt 
— Stbbbts. 
Where  the  state  conveyed  to  private  par- 
ties second-dasa  shore  lands  on  Lake  Washings 
ton,  leaving  the  outer  boandaries  undefined,  ao 
that  when  the  lake  was  lowered  by  the  construO' 
tion  of  a  canal  the  eranteea'  title  extended  over 
the  added  shore  lands,  the  state  and  municipali- 
ties, as  public  representatives,  were  entitied  to 
claim  Uie  added  shore  land  in  front  of  and  abut- 
ting upon  the  end  of  existing  streets  running 
transversely  to  the  shore  line. 

[Ed.  Note.— IV>r  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  U  211,  218-222;  Dec  Dig. 
•=>87(4).y 

&  Navigable  Watebs  «=)14{1)  —  Laitdb  ot 

State  —  Shobe  Lands  —  KbtablibhUEnt  or 

"Habbos  Lines"  —  "Haebob  Abbas"  — 

"Piebhbas  Lines." 

The  designation  of  a  "pierhead  line"  alone 

upon  the  state's  plats  of  second-class  shore  lands 

on  Lake  Washington  is  not  the  establishing  of 

"harbor  lines"  and  "harbor  areas." 

WEd.   Note.— For  other  cases,   see   Navigable 
aters,  Cent  Dig.  {{  81,  87-39,  42;  Dec.  Dig. 
«=s>14(l). 

For  other  definitions,  see  Words  and  Phraaea, 
Fiiat  and  Second  Series,  Harbor  Linea.] 

En  Banc.  Appeal  trom  Snperlor  Oonrt, 
King  Connty;  A.  W.  Frater,  Judge. 

Action  by  the  Png^  Mill  Company  and  oth- 
era  against  the  State  of  Washington  and  oth- 
ers. From  a  decree  for  plaintifTs,  defendants 
appeal.    Decree  directed  to  be  modified. 

France  ft  Helsell.  Jas.  B.  Bradford,  How- 
ard Hanson,  Alfred  H.  Lnndin,  Robert  H. 
Evans,  and  Hugh  M.  Caldwell,  all  of  Seattle, 
for  appellants.  Oldbam  &  Ooodale,  of  Seat- 
tle, W.  V.  Tanner,  Atty.  Gen.,  R.  B.  Camp- 
bell, Asst.  Atty.  Oen.,  and  Farrell,  Kane  & 
Stratton.  Walter  B.  Seals,  and  Hughes,  Mc- 
MlCken,  Dovell  &  Bamsey,  all  of  Seattle,  for 
respondents. 

PARKER,  3.  This  controversy  originated 
In  the  commencement  of  fonr  separate  ac- 
tions In  the  superior  court  for  King  connty, 
which,  because  of  tfie  common  interest  of 
the  numerous  parties  in  the  controlling  ques- 
tions presented,  were  consolidated,  tried,  and 
disposed  of  together  in  the  superior  court 
The  plaintiffs  seek  a  decree  quieting  their 
titles  to  certain  lands  which  they  claim  as 
second-class  shore  lands  bordering  upon  the 
waters  of  Lake  Washington  as  against  the 
claims  of  the  defendants,  the  state  of  Wash- 
ington, dty  of  Seattle,  Port  district  of  Seat- 
tle, and  King  county.  The  superior  court 
granted  relief  by  rendering  its  decree  quiet- 
ing title  in  the  plalntUfs  as  prayed  for  by 
them,  except  as  to  harbor  areas  established 
by  the  State  Commissioner  of  Public  Lands 
and  the  State  Harbor  Line  Commission  and 
the  extensions  of  streets  and  roads  over  the 
shore  land  running  transversely  to  the  shore 
line,  all  as  designated  upon  the  state's  plats 
made  after  the  plaintiffs  acquired  their  ti- 
tles from  the  state  as  here  claimed  by  them. 
The  defendants  have  appealed  from  the  de- 


cree in  86  far  as  it  denies  their  daims  for 
public  use  to  sites  for  slips  and  wharves  and 
roads,  streets,  boulevards,  and  parkways  run- 
ning longitudinally  to  the  shore  line,  as  des- 
ignated upon  the  state's  plats.  The  plaintiffs 
have  also  appealed  from  the  decree  In  so  far 
as  It  denies  their  claims  to  the  areas  within 
streets  and  roads  running  transversely  to  the 
shore  line  as  extensions  of  existing  streets 
and  to  the  harbor  areas,  as  designated  upon 
the  state's  plats. 

The  plointlfts'  claims  of  title  are  rested  up- 
on deeds  of  the  state  made  to  them  or  tbelr 
predecessors  in  interest,  describing  the  land 
conveyed  as  "all  shore  lands  of  the  second 
class  owned  by  the  state  of  Washington 
situated  In  front  of,  adjacent  to  or  abntting 
upon  those  portions  of  the  United  States 
government  meander  Une  lying  In  front  of 
the    following    described    upland,    to    wit, 

*  *  *  to  have  and  to  hold  said  premises 
wltji   their   appurtenances    unto   the    said, 

*  *  *  sncoessors  and  assigns  forever," 
leaving  the  outer  boundaries  of  the  lands  so 
conveyed  undefined  In  so  far  as  specific  terms 
of  the  deeds  are  concerned;  this  being  the 
form  of  description  used  by  the  atkte  in  con- 
veying shore  lands  of  the  second  class,  and 
as  authorized  by  law.  These  deeds  were 
made  by  the  state  In  the  year  1904.  They 
were  all  made  for  a  money  consideration  in 
pursuance  of  lawful  sale  of  the  lands  to  the 
plaintiffs  or  their  predecessors  In  interest 
and,  as  will  be  noticed,  are  absolute  In  form 
in  so  far  as  the  nature  of  the  titles  convey- 
ed Is  concerned.  At  the  tlihe  of  tbelr  execu- 
tion, the  state  had  not  platted  any  of  the 
shore  lands  so  conveyed,  nor  had  It  estab- 
lished any  harbor  lines  or  harbor  areas  In 
front  thereol  In  the  year  U914,  after  the 
state  and  national  governments  had  by  their 
action  rendered  it  certain  that  the  Lake 
Washington  canal  project  would  be  consum- 
mated, resulting  In  the  lowering  of  the  wa- 
ters of  the  lake,  the  State  Commissioner  of 
Public  Lands  cansed  to  be  platted  the  shore 
lauds  of  the  lake,  Including  the  lands  here 
Involved,  designating  upon  the  plats  inner 
and  outer  harbor  lines  with  harbor  areas  be- 
tween in  front  of  portions  of  the  shore  lands, 
and  pierhead  lines  only  in  front  of  other 
portions  of  the  shore  lands;  and  also  desig- 
nating upon  the  plats  above  the  harbor  areas 
and  pierhead  lines  certain  areas  or  tracts 
purporting  to  be  reserved  and  dedicated  to 
public  use  as  sites  for  slips  and  wharves  and 
also  streets,  roads,  boulevards,  and  parkways 
running  both  longitudinally  and  transversely 
to  the  shore  line,  some  of  which  transverse 
roads  and  streets  appear  as  extensions  of 
roads  and  streets  already  established  over 
the  original  shore  lands  to  the  added  shore 
lands.  This  platting  was  acquiesced  in  by 
the  State  Harbor  Line  Commission,  which 
commission,  by  an  order  duly  made  of  record, 
adopted  and  established  the  harbor  lines  and 
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harbor  areas  aa  designated  npon  the  plats. 
In  the  platting  of  these  shore  lands  and  the 
establishing  of  the  harbor  lines,  harbor 
areas,  and  pierhead  lines,  the  Commissioner 
of  Public  Lands  and  the  Harbor  Line  Com- 
mission did  so  with  reference  to  the  shore 
line  and  the  line  of  navigability  as  changed 
by  the  lowering  of  the  waters  of  the  lake  in- 
the  consummation  of  the  Lake  Washington 
canal  project,  so  that  the  harbor  lines  and 
pierhead  lines  are  located  farther  out  than 
they  would  have  been  had  there  been  no  low- 
ering of  the  waters  of  the  lake.  We  shall  as- 
sume, as  we  proceed,  that  till  of  the  reserva- 
tions to  public  use  of  tracts  and  areas  aa  des- 
ignated upon  the  plats  made  by  the  Commis- 
sioner of  FubUc  Lands  and  the  Harbor  Line 
Commission,  here  Inyolved,  are  from  lands 
which  are  outside  of  the  shore  lands  as  they 
existed  at  the  time  of  the  execution  of  the 
state's  deeds  upon  which  the  plaintiffs'  rights 
are  rested,  before  the  lowering  of  the  waters 
of  the  lake  in  the  prosecution  of  the  Lake 
Washington  canal  project 

The  problem  here  presented,  so  far  as  the 
nature  of  plaintlfFs'  titles  is  concerned,  is  in 
substance  the  same  as  that  InTolved  in  the 
case  of  State  t.  Stnrtevant,  76  Wash.  158, 
135  Pac.  1035,  138  Pac.  660,  in  the  declsi<m  of 
which  case  we  held  that  the  outer  bounda- 
ries of  the  granted  shore  lands  had  been 
extended  by  the  lowering  of  the  lake  to  in- 
clude the  added  shore  lands,  and  that  the 
grantees  acquired  title  thereto  as  if  such 
added  shore  lands  had  been  then  in  existence 
and  included  in  the  original  grant  This 
was  held  to  be  the  law  of  the  state's  grantees' 
shore  lands  rights  in  the  absence  of  statute 
touching  the  question  at  the  time  of  the 
grant  though  the  state  did  by  statute  there- 
after so  recognize  the  shore  land  grantees'  ti- 
tles, attempting,  however,  to  reserve  to  Itself 
the  right  to  make  reservations  from  the 
added  shore  lands  for  public  use  In  addition 
to  the  exercise  of  its  power  to  establish  har- 
bor lines.  This  was  done  by  the  Laws  of 
1913,  c.  183,  p.  687,  as  follows: 

"Section  1.  In  every  case  where  the  state  of 
Washington  has  heretofore  sold  to  any  purchas- 
er from  the  state  any  aecond-dau  shore  lands 
bordering  upon  navigable  waters  of  this  state  by 
description  wherein  the  water  boundary  of  the 
land  so  purchased  is  not  defined,  such  water 
boundary  shall  be  held  and  is  hereby  declared  to 
be  the  line  of  ordinary  navigation  in  such  wa- 
ter; and  whenever  such  waters  liave  heretofore 
been  or  shall  hereafter  be  lowered  by  any  action 
done  or  authorized  either  by  the  state  of  Wash- 
ington or  the  United  States  such  water  boand- 
ary  shall  thereafter  be  held  and  is  hereby  de- 
clared to  be  the  line  of  ordinary  navigation  as 
the  same  shall  be  found  in  such  waters  after 
such  lowering,  and  there  Is  hereby  granted  and 
confirmed  to  every  snch  purchaser,  his  heirs  and 
assigns,  all  such  lands:  Provided,  however,  that 
this  act  shall  not  apply  to  such  portions  of  such 
second-class  shore  lands  which  shall  as  herein- 
after provided  be  selected  by  the  Commissioner 
of  Public  Lands  of  the  state  of  Washington  for 
harbor  areas,  slips,  docks,  wharves,  warehouses, 
streets,  avenues,  parkways  and  boulevards,  al- 
leys, or  other  public  purposes:    *    *    • 


"Sec.  2.  That  within  twelve  monOui  aftsr  ths 
taking  effect  of  this  act  it  shall  be  the  duty  of 
the  Commissioner  of  Public  Lands  t»  survey 
such  second-class  shore  lands  and  in  platting 
snch  surv^  to  designate  thereon  as  selected  for 
public  use  all  of  sndi  shore  lands  as  in  the  opin- 
ion of  said  Commissioner  of  Pnblic  Lands  is 
available,  convenient  or  necessary  to  be  selected 
for  the  use  of  the  public  as  harbor  areas  and 
sites  for  slips,  dodu,  wharves,  warehouses, 
streets,  avenues,  parkways  and  boulevards,  alleys 
and  otiier  pnblic  purposes.  Upon  the  filing  of 
such  plat  in  the  office  of  the  Commissioner  of 
Public  Lands,  the  title  to  all  hartMr  area  so  select- 
ed shall  remain  in  the  state,  the  title  to  all  selec- 
tions for  streets,  avenues  and  alleys  shall  rest  in 
any  city  or  town  withhi  the  corporate  limits  of 
which  ,they  may  be  then  rituate,  otherwise  in 
the  county  in  which  situate,  Uie  title  to  and  con- 
trol of  any  lands  so  selected  and  designated  up- 
on such  plat  for  parkway  and  boulevard  pur- 
poses shall,  if  the  same  lie  outside  of  the  corpo- 
rate limits  of  any  city  or  town  and  if  the  same 
form  a  part  of  the  general  parkway  and  boule- 
vard system  of  a  city  of  the  first  class,  be  in 
such  city,  the  title  to  all  selections  for  commer- 
cial waterway  district  purposes  shall  vest  in 
the  commercial  waterway  district  in  which  situ- 
ate, or  for  which  selected,  and  the  title  to  all 
selections  for  slips,  docks,  wharves,  warehonses 
and  other  public  purposes  shall  vest  in  the  port 
district  if  they  be  situate  in  a  port  district  oth- 
erwise in  tiie  coant7  in  which  situate." 

[1,J]  Counsel  for  the  defendants  contend 
that  since  the  lands  here  involved  were  not 
shore  lands  at  the  time  of  the  execution  of  the 
state's  deeds  to  the  plaintitts  and  their  pred- 
ecessors in  interest,  but  were  then  lands  un- 
der navigable  waters  of  the  state,  such  lands 
were  held  by  the  state,  not  in  its  proprietary 
capacity,  but  in  its  governmental  capacity 
in  trust  for  the  people  of  the  state  for  the  use 
of  navigation  and  commerce,  and  for  that 
reason  they  are  not  subject  to  disposition  so 
as  to  vest  absolute  title  thereto  in  private 
parties.  While  it  is  not  urged  that  the 
plaintiffs  have  acquired  no  interest  in  these 
added  shore  lands,  it  is  argued  that  their 
title  thereto  is  subject  to  the  power  of  the 
state  to  reserve  therefrom  for  public  use  all 
reserved  areas  shown  upon  the  plats  above 
mentioned  made  by  the  Commissioner  of 
Public  Lands  and  the  Harbor  Line  Commis- 
sion above  the  designated  harbor  areas  and 
pierhead  lines,  as  well  as  subject  to  the 
power  of  the  state  to  establish  harbor  areas 
and  extensions  across  such  added  shore  lands 
of  existing  roads  and  streets  running  trans- 
versely to  the  shore  Hue.  It  seems  to  u» 
that  this  contention  cannot  be  sustained  in 
the  light  of  the  history  of  the  state's  policy 
since  admission  to  the  Union  and  the  deci- 
sions of  this  court.  It  is  true  that,  by  the 
limitations  prescribed  by  ai^cIe  16  of  our 
Constitution,  the  state  authorities  are  pro- 
hibited from  disposing  of  and  vesting  in  ab- 
solute private  ownership  the  lands  of  the  state 
lying  under  navigable  waters  which  shall  be 
established  as  harbor  areas;  but  it  is  also 
true  that  the  same  article  of  our  Constitu- 
tion provides  that  the  location  of  such  harbor 
areas  along  the  shores  of  navigable  waters 
shall  be  determined  and  established  by  a 
commission  appointed  for  that^purpose,  tbus- 
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rendering  certain  the  line  dlrldlng  ahoi* 
lands  which  may  be  disposed  of  and  vested 
in  abaolate  private  ownershii)  from  the  lands 
vithlu  harbor  areas  which  cannot  be  law- 
fully so  disposed  of.  Now  It  is  no  longer  an 
open  question  In  this  state  as  to  the  nature 
of  the  title  vested  In  the  grantees  of  second- 
class  tide  and  shore  lands  by  deeds  from 
the  state  absolute  in  form,  as  these  deeds  are 
upon  which  are  rested  the  titles  of  the  plain- 
tiffs. The  dedaions  of  this  court  lead  to  no 
other  conclusion  than  that  the  state  authori- 
ties have  the  power  to,  and  when  conveying 
lands  of  this  nature  by  deeds  absolute  in 
form  do,  vest  in  the  grantees  an  absolute 
fee-simple  title  to  such  lands.  £lsenbach  v. 
Hatfield,  2  Wash.  236.  26  Pac.  539,  12  L. 
R.  A.  632;  AUen  v.  Forrest,  8  Wash.  700,  36 
Paa  971,  24  L.  B.  A.  606;  Palmer  v.  Peter- 
son, 66  Wash.  74,  105  Pac.  179;  State  t. 
Sturtevant,  76  Wash.  158,  135  Pac.  1035, 
188  Paa  650;  Anderson  Steamboat  Co.  v. 
King  County,  84  Wash.  875,  146  Pac.  855. 

It  has  also  become  the  settled  law  of  the 
state  by  our  decision  in  State  v.  Sturtevant, 
supra,  as  we  have  already  noticed,  that  the 
grantees  of  these  second-class  shore  lands, 
the  outer  boundary  of  which  remained  unde- 
fined by  the  descriptions  in  the  state's  deeds 
except  as  the  law  defined  such  outer  bound- 
ary as  the  line  of  navigability,  acquired  title 
out  to  that  line  as  it  then  existed  or  as  it 
might  be  moved  farther  out  by  any  act  of 
the  state.  Concluding  an  exhaustive  review 
of  this  question  Involving  one  of  the  same 
deeds  from  the  state  upon  which  some  of  the 
plaintiffs'  titles  are  rested,  Justice  Chad- 
wlck,  speaking  for  the  court  at  page  178  of 
76  Wash.,  at  page  1040  of  135  Pac,  said: 

"We  conclude,  therefore,  on  the  principal  Is- 
sue, that  the  Rainier  Beach  Improvement  Com- 
pany acquired  the  title  to  the  shore  lands  con- 
veyed by  the  state,  and  that  it  and  its  grantees 
are  entitled  to  follow  the  line  of  navigability  as 
it  may  be  finally  fixed  by  or  throuKh  or  in  conse- 
quence of  the  act  of  its  grantor,  the  state." 

We  conclude  then  that  the  plalntifls  ac- 
quired aboolnte  fee-simple' title  to  these  add- 
ed shore  lands  as  they  did  to  the  shore  lands 
existing  at  the  time  of  the  execution  of  the 
deeds  therefor  by  the  state. 

[3]  Now,  this  being  the  nature  of  the 
plaintiffs'  titles.  It  Is  elementary  constitution- 
al law  that  such  titles  cannot  be  impaired  by 
any  act  of  the  state  after  making  the  deeds 
upon  which  they  rest.  This  brings  us  to  the 
Question  of  the  outer  boundary  of  the  shore 
lands  to  which  plaintiffs  have  tfana  acquired 
title,  which  we  regard  as  the  controlling 
question  In  this  controversy  and  as  quite  a 
different  question  from  that  of  the  nature  of 
the  plaintiffs'  Utlea  That  Is,  the  fact  that 
the  titles  so  acquired  are  absolute  in  fee  sim- 
ple does  not  determine  the  question  of  where, 
upon  the  ground,  are  the  outer  boundaries 
of  the  shore  lands  so  acquired  by  the  plain- 
tiffs. When  that  question  is  determined.  It 
will  follow  that  all  of  the  reservations  to 
pnbUc  use  designated  upon  the  state's  plats 


above  the  harbor  llnea  established  by  the 
Commissioner  of  Public  Lands  and  the  Har- 
bor Line  Commission,  exc^t  extensions  of 
existing  streets  running  transversely  to  the 
shore  line,  presently  to  be  noticed,  are  at- 
tempted reservations  and  dedications  to  pub- 
lic use  of  portions  of  the  plaintiffs'  shore 
lands  to  which  they  have  absolute  fee-simple 
title,  and  are  therefore  void  as  against  the 
rights  of  the  plalntlfl& 

[4,  t]  Had  the  state  established  harbor 
lines  In  front  of  these  shore  lands  before 
they  were  conveyed  by  the  state  to  plaintUTs 
and  their  predecessors  tn  interest,  it  is  plain 
that  the  grantees  of  such  conveyances  would 
have  acquired  title  only  to  the  lands  above 
the  harbor  lines  so  established.  It  seems 
equally  plain  to  us  that  the  conveyance  of 
shore  lands  by  the  state  before  the  establish- 
ing of  harbor  lines  in  front  thereof  does 
not  prevent  the  state  from  thereafter  estab- 
lishing harbor  lines  in  front  of  such  shore 
lands,  and  that  the  grantees  of  snch  shore 
lands  take  subject  to  the  power  of  the  state 
to  thereafter  establish  harbor  lines  in  front 
thereof.  This  is  foreign  to  the  question  of 
whether  a  grantee's  title  to  shore  lands  so 
acquired  is  absolute  or  qualified.  It  has  to 
do  only  with  the  question  of  the  outer  bound- 
aries of  the  granted  shore  lands,  and  that 
boundary  being  by  the  terms  of  the  grants 
made  before  the  harbor  lines  were  establish- 
ed, undefined  except  as  the  law  may  define 
them,  we  conclude  leaves  the  matter  of  the 
outer  boundaries  of  the  shore  land  subject  to 
the  establishment  of  harbor  lines  by  the  prop- 
er state  authorities.  Our  decision  in  State  v. 
Sturtevant,  76  Wash.  158,  185  Pac.  1085,  138 
Pac.  650,  leads  to  this  conclusion.  What 
the  remedy  of  the  owner  of  the  shore  lands 
might  be  in  case  of  the  establishment  of  har- 
bor areas  in  front  of  such  shore  lands  In  ar- 
bitrary and  fraudulent  disregard  of  the  Une 
of  navigability  is  not  involved  in  this  con- 
troversy. We  do  not  wont  to  be  understood 
as  holding  that  there  would  be  no  remedy  in 
such  a  case. 

[6]  Some  contention  Is  made  In  the  plain- 
tiffs' behalf  that  there  is  no  power  in  the 
Commissioner  of  Public  Lands  or  the  Harbor 
Line  Commission  to  establish  the  harbor 
lines  here  involved.  The  argument  seems  to 
be  that  the  Commissioner  of  Public  Lands 
has  no  such  power  because  article  15  of  the 
Constitution  contemplates  the  establishment 
of  snch  lines  by  "a  commission,"  and  that  the 
Harbor  Line  Commission  has  no  power  to  es- 
tablish thes^  harbor  lines  because  they  are 
not  within  or  In  front  of  the  corporate  lim- 
its of  any  dty  or  within  two  miles  thereof. 
It  Is  true  that  article  16  of  the  Constitution, 
read  in  connection  with  section  6744,  Rem.  & 
BaL  Code,  extending  firstKdoss  shore  lands 
two  miles  beyond  dty  corporate  limits,  seems 
to  make  it  the  duty  of  the  Legislature  to 
cause  harbor  lines  within  such  Umlts  to  be 
established   by   "a   commlssloB."     However, 
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whatever  may  be  the  duty  and  power  ot 
the  Leglslatare  touching  the  establlshinent 
of  harbor  lines  In  front  of  cities  In  the  light 
of  article  15  of  our  Constitution,  we  are  of 
the  opinion  that  the  duty  and  power  therein 
prescribed  does  not  constitute  a  limitation  of 
power  ui>on  the  Legislature  touching  the  es- 
tablishing of  harbor  lines  in  front  of  second- 
class  shore  lands;  that  is,  lands  beyond  the 
limits  mentioned  In  article  16  of  the  Consti- 
tution, as  these  lands  are.  Section  6769, 
Rem.  &  BaL  Code,  confers  power  upon  the 
Harbor  Line  Commission  "to  lengthen  or  to 
extend  any  such  [harbor]  areas  now  exist- 
ing or  which  may  hereafter  be  existing  In 
front  of  any  dty  or  town,"  and  section  2  of 
the  act  of  1018,  abore  quoted,  authorizes  the 
Commissioner  of  Public  Lands  to  select  and 
plat  harbor  areas  in  front  of  the  second- 
class  shore  lands  of  Lake  Washington,  In- 
dnding  the  very  lands  here  inrolred.  That 
section  further  provides  that  "the  title  to  all 
harbor  area  so  selected  shall  remain  in  the 
state."  It  might  well  be  argued  that  the  ac- 
tion of  the  Commissioner  of  Public  Lands 
alone,  in  pursuance  of  this  power,  would 
constitute  a  lawful  establishing  of  these  har- 
bor areas.  We  are,  however,  quite  convinced 
that,  when  the  Harbor  Line  Commission 
Joined  with  the  Commissioner  of  Public 
Lands  In  the  making  of  these  plats  and  en- 
tered its  formal  order  establishing  the  har- 
bor lines  designated  thereon,  such  Joint  ac- 
tion of  the  Commissioner  of  Public  Lands 
and  the  Harbor  Line  Commission  constituted 
a  lawful  establishing  thereof.  It  seems  to 
us  quite  clear  that  this  was  within  the  power 
of  the  Legislature  to  provide  for,  even  though 
the  Constitution  has  made  special  provision 
for  the  establishing  of  harbor  lines  in  front 
of  cities.  We  conclude  therefore  that  these 
harbor  lines  and  harbor  areas  were  lawfully 
established.  It  is  true  that  the  Constitution 
does  not  in  terms  prohibit  the  sale  into  abso- 
lute private  ownership  of  harbor  areas  oth- 
er than  such  areas  as  are  to  be  established 
"within  or  in  front  of  the  coriwrate  limits 
of  any  dty  or  within  one  mile  thereof'; 
but  plainly  a  grant  of  second-class  shore 
lands  was  never  Intended  to  convey  land 
beyond  the  line  of  navigability,  which  line  we 
must  assume  in  this  case  was  properly  deter- 
mined in  so  far  as  the  harbor  lines  here  in- 
volved are  concerned. 

[7]  It  is  contended  in  plaintiffs'  behalf 
that  the  reservations  made  upon  the  state's 
plats  of  the  extensions  of  existing  trans- 
verse streets  over  the  added  shpre  lands  is 
as  much  an  Invasion  of  their  rights  as  the 
reservations  upon  the  state's  plats  of  streets, 
boulevards,  and  parkways  running  longitudi- 
nally over  the  added  shore  lands  above  the 
harbor  and  pierhead  lines.  As  we  read  the 
decree  of  the  superior  court,  it  only  quiets 
title  to  the  defendants  state  and  munidpal 
corporations  as  representatives  of  the  public 
In  those  extensions  of  existing  roads  and 


streets  running  transversely  to  the  shore 
lines  whidi  have  been  dedicated  as  sudi  by 
the  owners  across  their  shore  lands  to  th« 
added  shore  lands,  limiting  sudi  e:rteasiona 
to  the  width  of  the  dedicated  roads  and 
streets  where  they  abut  upon  the  added  shore 
lands.  It  seems  to  us  that  the  principle 
whldi  entitles  the  plaintiffs  as  owners  of  the 
shore  lands  to  claim  the  added  shore  lands 
because  they  became  a  part  of  the  original 
shore  lands  also  entitles  the  defendants,  as 
representing  the  public,  to  claim  the  added 
shore  land  which  is  in  front  of  and  abutting 
upon  the  end  of  the  existing  streets  running 
transversely  to  the  shore  line.  In  other 
words,  the  public's  right  to  extend  its  owner- 
ship over  the  added  shore  lands  is  at  least 
as  great  as  that  of  the  private  owners  of 
the  original  shore  lands.  Since  apparently 
the  roads  and  streets  which  are  here  involved 
and  extended  transversely  across  the  added 
shore  lands  are  substantially  at  right  angles 
to  comparatively  straight  shore  lines,  we  are 
not  here  concerned  with  the  question  of  eon- 
verging  or  diverging  side  lines  of  shore  lands 
as  might  be  Involved  when  such  lands  abut 
upon  a  curved  shore  line. 

[B]  We  note  that  upon  the  state's  plats, 
copies  of  whldi  are  here  in  evidence,  there 
is  designated  sites  for  slips  and  wharves, 
some  of  which  appear  above  the  established 
harbor  areas  and  above  the  designated  pier- 
head lines  where  there  are  no  designated 
harbor  areas,  and  some  of  which  appear  to 
be  within  the  established  harbor  areas.  W|e 
construe  the  decree  as  meaning  that  the  ti- 
tles of  the  plaintiffs  are  quieted  as  against 
the  claims  of  the  defendants  only  in  those 
sites  for  slips  and  wharves  and  portions 
thereof  designated  upon  the  state's  plats 
above  the  designated  harbor  areas  and  pier- 
head lines,  and  not  those  designated  Bites 
for  slips  and  wharves  and  portions  thereof 
which  are  within  the  designated  harbor 
areas.  The  decree  being  in  general  terms, 
rather  than  by  specific  descriptions  of  eadi 
tract  as  to  which  title  la  adjudged  to  be  In 
plaintiffs  or  defendants.  Induces  us  to  here 
note  our  construction  of  its  meaning  toudi- 
Ing  the  title  of  the  respective  parties  In  these 
designated  sites  for  sUps  and  wharves,  to 
the  end  that  our  decision  and  the  decree  may 
not  be  construed  as  awarding  to  the  plain- 
tiffs any  title  to  the  harbor  areas. 

The  decree  seems  by  its  terms  to  quiet 
title  in  the  plaintiffs  to  all  sites  for  slips, 
wharves,  etc.,  deslgrnated  upon  the  state's 
plats,  unqualifiedly,  except  such  as  are  desig- 
nated within  harbor  areas.  This  would  seem 
to  include  such  designated  sites  and  tracts  as 
abut  upon  designated  "pierhead  lines"  where 
there  are  no  harbor  lines  or  harbor  areas  and 
be  an  adjudication  against  the  state  touch- 
ing its  power  to  establish  inner  harbor  lines' 
whldi  might  fix  the  outer  boundary  of  the 
shore  land  inside  the  designated  pierhead 
lines.    It  seems  to  us  that  these,  as  well  aa 
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cottier  shore  limds'ln  front  of  wblcit  nO  bditnr 
lines  are  establlslied,  are  held  sabject  to  the 
power  of  the  state  to  establish  harbor  lines 
in  front  thereof,  and  that  the  decree  should 
be  modified  accordingly.  The  designation  of 
a  "pierhead  line"  alone,  upon  the  state's 
plats,  is  not,  as  we  view  the  law,  the  estab- 
lishing of  harbor  lines  or  harbor  areas. 
These  words  may  suggest  the  outer  limits  of 
piers,  but  we  think  they  shonld  in  no  event 
be  construed  as  fixing  the  inner  harbor  line, 
which  when  established  becomes  the  outer 
shore  land  boundaiy. 

Counsel  for  the  defendants  have  learnedly 
discussed  at  great  length  and  reviewed  many 
authorities  touching  the  doctrine  of  jus  pub- 
licum as  applied  to  the  state's  ownership  and 
dominion  over  shore  lands  and  lands  under 
navigable  waters  bordering  thereon,  with  a 
view  of  demonstrating  want  Of  power  in  the 
state,  or  rather  its  constituted  authorities,  to 
vest  in  absolute  private  ownership  these  add- 
ed shore  lands.  As  we  view  the  problem 
here  presented,  however,  it  is  not  so  much  a 
question  of  the  power  of  the  state  to  vest  in 
private  ownership  the  lands  or  harbor  areas 
here  involved,  but  it  is  a  question  of  where 
upon  the  ground  is  the  line  between  shore 
lands  which  the  state  has  the  power  to  vest 
in  private  ownership  and  harbor  areas  and 
other  lands  under  navigable  water  which  can- 
not be  so  disposed  of.  Our  holding  here  is, 
and  we  need  go  no  farther,  that  the  state  has 
the  power  to  determine  where  the  line  divid- 
ing these  two  classes  of  lands  shall  be  locat- 
ed upon  the  ground  and  has  lawfully  done  so 
in  so  far  as  it  has  established  the  harbor 
areas  designated  upon  the  state's  plats  made 
by  its  Commissioner  of  Public  Lands  and 
Harbor  Line  Commission. 

We  have  proceeded  upon  the  assumption, 
as  already  stated,  that  all  of  the  attempted 
reservations  to  public  use  of  tracts  and  areas 
designated  upon  the  state's  plats  are  from 
lands  outside  the  shore  lands  as  they  existed 
at  the  time  of  the  execution  of  the  state's 
deeds  upon  which  the  plalntlfTs'  rights  are 
rested.  If  we  are  wrong  in  this  assumption 
of  fact,  it  is  of  no  material  consequence  in 
this  controversy,  since,  from  what  we  have 
said,  we  think  It  is  rendered  plain  that  the 
rights  of  the  plaintiffs  in  the  shore  lands  as 
those  lands  existed  at  the  time  of  the  execu- 
tion of  the  state's  deeds  are  no  less  than 
their  rights  to  the  added  shore  lands,  and 
that  both  the  original  and  added  shore  lands 
are  held  by  the  state's  grantees  subject  to 
the  power  of  the  state  to  establish  harbor 
lines  and  thereby  define  the  outer  boundaries 
of  the  shore  lands. 

We  conclude  that  the  decree  of  the  supe- 
rior court  should  be  modified  in  Its  terms 
only  so  far  as  to  render  certain  that  it  will 
not  constitute  an  adjudication  estopping  the 


state  from  exercising  its  power  to  establish 
harbor  lines  and  harbor  areas  In  front  of  the 
plaintiffs'  shore  lands  where  no  harbor  lines 
or  harbor  areas  are  -now  estabUshed,  and 
thus  define  the  outer  boundaries  of  such 
shore  lands;  and  that  in  all  other  re8x>ects 
the  decree  should  be  affirmed.  It  is  so  order- 
ed, and  the  superior  court  Is  directed  to  mod- 
ify and  make  certain  the  decree  accordingly. 
None  of  the  parties  wlU  recover  costs  In  this 
court 

MORRIS,  O.  X,  and  HOLCOMB,  BLLIS, 
FULLERTON,  MOUNT,  and  MAIN,  JX,  con- 
cur. 

OHADWIOK,  3.  (concurring).  The  use  of 
the  words  "pierhead  line"  on  the  plat  pre- 
pared by  the  state,  and  in  the  decree,  is  en 
unfortunate  misuse  of  terms.  The  words 
mean  nothing  under  our  Oobstitutlon  and 
statutes.  In  some  of  the  eastern  states,  we 
understand  that  pierhead  lines  are  defined; 
but  the  Constitution  makers  in  this  state 
were  careful  to  avoid  the  confusion  that  may 
result  from  the  drawing  of  an  arbitrary  line 
beyond  which  piers  and  docks  should  not  be 
erected,  by  providing  for  an  inner  and  an 
outer  harbor  line  with  an  intervening  area 
subject  to  state  ownership  and  controL 

It  may  be  that  the  Commissioner  of  Public 
Lands  and  the  Harbor  Line  Commission  in- 
tended the  line  so  designated  to  be  the  outer 
harbor  line,  subject,  of  course,  to  the  approval 
of  the  War  Department,  for,  under  our  law, 
piers  or  wharves  could  be  built  in  the  harbor 
area  between  the  inner  and  the  outer  harbor 
line,  and  in  that  sense,  if  there  be  no  further 
limitation,  the  outer  harbor  line  Is  a  pierhead 
line.  But  I  agree  that  we  should  not  assume 
anything  against  the  future  right  of  the  state 
to  define,  in  terms,  that  which  it  has  reserv- 
ed— the  right  to  fix  an  inner  and  an  outer 
harbor  line.  Treating  the  words  "pierhead 
line"  as  without  legal  meaning  under  our 
statutes,  the  conclusion  follows  as  indicated 
by  Judge  PARKER. 

I  deem  it  my  duty  to  suggest  that  the  Com- 
missioner of  Public  Lands  should,  without 
delay,  file  an  amended  plat,  fixing  the  harbor 
lines  in  Lake  Washington  In  front  of  the  dty 
of  Seattle.  Until  this  is  done,  there  will  be 
a  confusion  of  Interests,  with  no  way  of  de- 
termining legal  rights. 

I  do  not  want  to  be  understood  as  holding 
that  the  Legislature  could  not  provide  for 
the  drawing  of  a  pierhead  line  between  the 
inner  harbor  line  and  the  outer  harbor  line, 
either  through  the  instrumentality  of  the 
Harbor  Line  Commission,  the  Commissioner 
of  Public  Lands,  a  harbor  commissioner  or 
port  warden,  or  by  an  Independent  board. 

What  I  do  hold  is  that  it  cannot  be  done, 
in  any  event,  until  the  harbor  lines  are  es- 
tablished. 
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CITT  OF  SCAMMON  t.  AMERICAN  OAS 
Oa  et  aL    (Na  20878.) 

(Supreme  Court  of  Ktuisas.    Oct  18,  181&) 

(Byttobu*  by  the  Court.) 

Uandautts  €=»3(8V— Natcbk  or  BnaoT— Elx- 

iSTKROB  or  Othbb  Reuedt. 
A  gas  company  supplying  several  cities  had 
for  years,  under  a  franchise  witli  the  city  of 
Scammon,  supplied  gas  to  a  street  lighting  com- 
pany; the  latter  paying  for  all  the  service 
pipes  leading  from  the  gaa  comipany's  mains  to 
the  lighting  company's  poets  in  excess  of  60  feet 
from  such  mains.  Sum  service  pipes  becoming 
leaky  and  dangerous  the  gas  company  turned 
off  the  supply  from  13  of  the  66  posts.  The  dty, 
by  ordinance,  directed  the  ^s  company  to  re- 
pair and  maintain  such  service  pipes  and  to  re- 
store the  supply  of  gas,  and  upon  refusal  sought 
by  mandamna  to  compel  obedience.  Held,  that 
such  controversy  should  be  submitted  to  the 
Public  Utllitie?  Commission  under  section  20  of 
chapter  238  of  Laws  1811,  and  is  not  a  proper 
one  to  be  controlled  by  mandamna  in  the  first 
instance. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8J  20,  23,  27;   Dec.  Dig".  <S=>3{8).] 

Appeal  from  District  Oouit,  Cherokee 
County. 

Application  by  the  City  of  Scammon  for 
mandamus  to  the  American  Gas  Company 
and  another.  From  a  Judgment  granting  the 
writ,  the  American  Gas  Company  appeals. 
Reversed. 

Edward  E.  Sapp,  of  Galena,  for  appellant. 
L.  M.  Resler,  of  Scammon,  for  appellees. 

WEST,  J.  The  American  Gaa  Company 
appeals  from  a  judgment  in  mandamus  re- 
quiring it  to  fumlsli  gas  for  the  street  lights 
in  the  city  of  Scammon,  and  to  lay  and  main- 
tain in  good  condition  and  repair  service 
pipes  to  such  lamps.  From  the  pleadings, 
evidence,  and  admissions,  it  appears  that  in 
1905  the  city  enacted  an  ordinance  giving  to 
certain  persons  and  their  successors  authori- 
ty to— 

"construct,  acquire,  operate  and  maintain  gas 
works  in  the  cit?  of  Scammon,  Kansas,  and  to 
manufacture,  sell  and  supply  natural  gas  to  said 
city  and  the  inhabitants  thereof,  *  •  •  and 
to  enter  upon  and  dig  and  excavate  in  the 
streets.  •  •  •  and  to  lay,  maintain  and  op- 
erate in  the  said  streets,  •  *  •  gas  mains 
and  gas  pipes,  with  all  necessary  and  proper  at- 
tachments, connections,  fixtures  and  appurte- 
nances, •  •  •  with  the  right  at  all  times 
hureufter  during  said  period  to  dig  and  excavate 
for  th*  purpose  of  relaying,  repairing,  replacing 
and  removing  the  said  gas  mains  or  pipes  or  any 
portion  thereof,  and  for  the  same  purpose  to 
make  connections  for  consumers  and  su<m  pipes 
and  mains.    •    •    • " 

Section  3  provided  that: 

"No  person,  company  or  corporation  shall  be 
permitted  to  make  any  connections  with  any  of 
the  distributing'  or  service  pipes  of  the  said  gran- 
tees, unleaa  duly  authorized  by  said  grantees, 
their  successors  or  assigns.    •    •    •  " 

By  another  ordinance  passed  in  1906  the 
Welsbach  Company  was  granted  a  fran- 
chise— 


"to  lay  In  tiie  streets  of  tlie  dtr  «f  SeaonnoB  gam 
pipes  and  connections,  erect  tberein  lamp  posts 
and  lamps  and  maintain  in  said  streets  and  oth- 
er public  places  all  such  fixtures  and  other 
eqmpment  as  shall  be  necessary  for  the  furnish- 
ing of  gaslight  to  the  dty  under  the  contract 
herein  made:  Provided  that  all  sidewalks  and 
streets  shall  be  fullv  restored  to  their  former 
condition  by  said  lighting  company." 

The  lights  were  to  be  fixed  at  soch  points 
as  should  be  designated  by  the  dty,  provided 
that  none  should  be  required  to  be  placed  at 
a  point  more  than  176  feet  distant  from  any 
domestic  gas  main  of  the  Ajnerican  Gas 
Company. 

It  was  admitted  that  in  poisuance  of  thla 
ordinance  the  Welsbach  Company  did  lay  or 
cause  to  be  laid  mains  to  its  itosts;  also 
that  under  a  contract  made  in  1006  between 
the  two  companies  the  Welsbach  Company 
paid  for  all  the  service  pipes  extending  more 
than  60  feet  from  the  mains  of  the  American 
Gas  Company  for  lamps  installed  by  the  for- 
mer comi>any,  and  tliat  up  until  the  passage 
of  ordinance  No.  89  the  Welsbach  Company 
paid  the  cost  of  repairs  upon  these  service 
pipes.  The  contract  referred  to  bound  the 
gas  company  to  furnish  natural  gas  for  the 
street  lights  erected  or  to  be  erected  by  the 
Welsbach  Company,  and  provided,  among 
other  things,  that  all  the  lamp  posts,  fixtures, 
lanterns,  and  lamps  furnished  by  the  light- 
ing company  should  remain  its  property,  and 
that  the  gas  company  should — 

"make  the  necessary  taps  in  the  gas  mains  for 
the  said  service  connections,  and  to  furnish  and 
lay  at  its  own  expense  the  neccHsary  60  feet  for 
each  service,  it  being  understood  and  agreed 
that  any  service  pipe  in  excess  of  GO  feet  for  any 
one  service  is  to  be  provided  tor  by  said  second 
party"  (the  Welsbach  Company). 

It  was  alleged  in  the  answer  of  the  light- 
ing company  that  the  gas  comimny  failed  to 
keep  its  mains  and  service  pipes  in  repair, 
and  that  the  lighting  company  refused  to  re- 
new the  contract  of  1806  except  npon  condi- 
tion that  the  dty  furnish  and  deliver  the  gas 
to  the  lamps,  which  was  agreed  to  by  the 
lighting  company  and  the  dty,  and  the  Wels- 
bach Company  prayed  that  the  gas  company 
be  required  to  lay,  maintain  in  good  order, 
all  necessary  service  pipes  from  its  mains  to 
the  lamps,  and  to  famish  the  necessary  gas. 

In  September,  1916,  the  dty  enacted  Ordi- 
nance No.  89,  declaring  it  necessary  and  or- 
dering that  the  gas  company  furnish  and  de- 
liver natural  gas  to  65  street  lamps  and 
such  additional  ones  as  might  thereafter  be 
ordered;  also  directing  the  company  to  lay 
and  maintain  in  good  condition  and  repair 
the  service  pipes  to  such  lamps.  The  gas 
company,  which  supplies  several  dties,  chal- 
lenging the  jurisdiction  of  the  court  and  in- 
voking that  of  the  Public  UtilitieB  Commis- 
sion, answered  tliat  it  was  under  no  contract 
with  tlte  dty  to  furnish  gas  to  light  its 
streets,  and  that  it  was  the  duty  of  the  light- 
ing company  to  keep  the  service  pipes  in  safe 
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condition  and  repidr,  and  as  thla  was  not 
done  and  the  pipes  became  leaky  and  danger- 
ons  the  supply  from  18  of  tte  lamps  was 
shut  off.  Complaint  was  made  that  by  Or- 
dinance No.  89  the  dty  cnt  in  two  the  price 
formerly  received  for  the  gas  fnrnlahed  for 
the  street  lights,  but  the  abstract  contains 
the  following: 

"Admitted:  At  that  time  and  in  this  case  the 
question  was  not  before  the  court  as  to  the  price 
b>  be  paid  by  the  dty  ot  Bcammon  for  gas.  That 
the  subject  Is  a  matter  either  of  contract  or 
under  the  control  of  the  Board  of  Public  Utili- 
ties.'' 

Thla  matter  being  eliminated,  the  only 
question  for  consideration  is  whether  or  not 
the  Judgment  requiring  the  gas  company  to 
furnish  gas  and  to  repair  and  maintain  the 
service  pipes  was  proper. 

WhUe  section  40  of  the  PubUc  UtUlUes 
Act  (chapter  238,  Laws  of  1011)  makes  the 
remedies  provided  In  the  act  cumulative  and 
not  exclusive,  still  section  20  fits  the  situa- 
tion so  precisely  that  upon  the  authority  of 
State  ex  rel.  v.  Postal  Telegraph  Co.,  96  Kan. 
298,  ISO  Pac.  644,  we  hold  that  the  commis- 
sion and  not  the  court  should  determine  the 
controversy.  That  section  expressly  prohib- 
its a  public  utility  from  making  any  change 
in  any  "rule  [or]  regulation  or  practice  per- 
taining to  the  service  or  rates,"  without  the 
consent  of  the  commissiop.  For  many  years 
the  gas  company  supplied  gas  for  the  lamps, 
and  to  turn  off  this  supply  from  13  of  the  6fi 
Is  clearly  to  make  a  change  in  Its  practice 
pertaining  to  the  service.  The  repair  and 
maintenance  of  serrloe  pipes,  especially  those 
portions  thereof  from  points  60  feet  from  the 
gas  company's  mains  to  the  Welsbach  Com- 
pany's iiosts,  while  Involving  certain  legal 
Questions,  are  practically  administrative  mat- 
ters very  proper  for  determlnatioa  by  the 
commission,  and  the  f  umisUlng  of  the  gas 
Is  still  more  clearly  of  such  administrative 
character. 

In  the  Postal  Telegraph  Company  Case,  96 
Kan.  307,  160  Pac.  648,  mandamus  was 
sought  by  the  attorney  for  the  commission  to 
compel  a  restoration  of  service  which  had 
been  discontinued  without  permission  of  that 
body,  and  this  court  declined  to  act  until  the 
defendant  company  should  have  an  opportu- 
nity to  file  Itii  application  with  the  commis- 
sion for  formal  leave  to  discontinue  its  sta- 
tion.   It  was  said: 

"But  we  insist  that  the  first  official  tribunal 
to  have  consideration  of  such  matters  is  the 
PubUc  Utilitieg  Commission." 

In  this  case  the  city  Instead  of  Invoking 
the  Judicial  process  of  mandamus  should 
have  applied  for  relief  to  the  tribunal  ex- 
pressly provided  by  law  for  the  settlement 
of  su(di  controversies,  and  it  was  error  under 
the  circumstances  to  grant  the  writ. 

The  Judgment  is  therefore  reversed.  AH 
the  Justices  concurring. 


BBADBN  V.  PAMTHSSR  CRBBK  Olli  CO. 

(Mo.  7406.) 

(Supreme  Court  of  Oklahoma.     Oct  8,  1916.) 

(Syllahu*  by  the  Oovrt.) 

Appeal  jcub  Ebbob  «s»773(6)—BKiKrs— Ef- 
fect or  Failubk  to  Fii.e— Revebsai.. 
Where  the  brief  of  the  plaintiff  in  error,  serv- 
ed and  filed  conformably  to  the  rales  of  this 
ODurt,  appears  reaawiaUy  to  sustain  the  assign- 
ments of  error,  and  the  defendant  in  error  has 
not  filed  a  brief  or  offered  excuse  for  failure  so 
to  do,  it  is  not  the  duty  of  this  court  to  search 
the  record  in  order  to  find  some  theory  upon 
which  the  judgment  may  be  sustained,  but  such 
judgment  may  be  reversed  in  accordance  with 
the  prayer  of  the  petition  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104,  3110;  Dec.  Dig.  <S=» 
773(6).] 

Commissioners'  Opinion,  Division  No.  8.  Er- 
ror from  Superior  (3ourt,  Tulsa  County; 
M.  A  Bredcinrldge,  Judge. 

Action  by  the  Panther  Creek  Oil  Company 
against  O.  T.  Braden.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Beversed. 
with  directions  to  dismiss  case. 

Haskell  B.  Talley,  of  Tulsa,  for  plaintiff  ta 
error.  Rice  &  Lyons,  of  Tulsa,  for  defendant 
in  error. 

BLEAKMORE,  C.  This  Is  an  appeal  from 
the  superior  court  of  Tulsa  county.  Plain- 
tiff in  error  has  served  and  filed  bis  brief 
conformably  to  the  rules  of  this  court; 
but  defendant  in  error  has  not  filed  its  brief 
or  offered  excuse  for  failure  so  to  do. 

In  a  case  where,  as  here,  the  brief  of  the 
plaintiff  in  error  api)ears  reasonably  to  sus- 
tain the  assignments  of  error  it  is  not  the 
duty  of  this  court  to  search  the  record  In 
order  to  find  some  theory  upon  which  the 
Judgment  of  the  trial  court  may  be  sus- 
tained ;  but  it  may  reverse  the  same  in  ac- 
cordance with  the  prayer  of  the  petition  In 
error.  The  defendant  in  error  has  also  Ig- 
nored the  order  of  this  court  of  April  11, 
1916,  requiring  it  to  execute  an  Increased  or 
additional  bond. 

The  brief  of  the  plaintiff  in  error  herein 
appears  reasonably  to  sustain  the  assign- 
ments of  error.  The  Judgment  should  there- 
fore be  reversed,  with  directions  to  the  trial 
court  to  dismiss  the  cause. 

PER  CURIAM.    Adopted  In  v^ole. 


FARMERS'  STATE  BANK  OF  GLENCOE  v. 

HARRIS.    (No.  7340.) 

(Supreme  Court  of  Oklahoma.    Oct  8,  1016.) 

(Byllabu*  iy  the  Court.) 

Chattel  Mobtoages  «=s24S—Reijease— Stat- 
utory Provision. 
Section  4408,  C!omp.  Laws  1909,  providing 
a  forfeiture  of  $100  for  the  failure  to  release  » 
mortgage  which  has  been  satisfied,  deals  exclu- 
sively with  recorded  mortgages,  and  does  not  ap- 
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1I7  to  chattel  mortgages  wJdcb  are  by  law  mere- 
requtred  to  be  filed. 

[Ed.  Note.— For  otlfcr  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  i  BIO;    Pec.  Dig.  «=>245.] 

Commissioners'  Opinion,  Dlylsion  Na  2. 
Appeal  from  County  Court,  Payne  County; 
W.  H.  WUcox,  Judge. 

Action  by  the  Farmera'  State  Bank  of 
Glencoe  against  A.  D.  Harris.  Judgment  for 
the  defendant,  and  plaintiff  appeals.  Revers- 
ed and  remanded,  with  directlona  to  grant 
new  trial 

J.  W.  Reece,  of  Stillwater,  for  pUdntlft  in 
error. 

BURFOBD,  C.  This  was  a  suit  instituted 
by  the  plalntlfC  against  the  defendant  in  the 
county  court  of  Payne  county  in  January, 
1913.  Answer  was  filed  on  the  26th  day  of 
February,  1013.  The  plaintiff  declared  upon 
a  promissory  note  executed  by  the  defendant 
in  its  favor  on  Ifarch  1,  1912.  Defendant 
answered,  setting  up  that  there  was  a  total 
failure  of  consideration  of  the  note,  and  seek- 
ing to  have  it  canceled,  and  further  alleging 
that  the  mortgage  ought,  under  the  statutes 
and  laws  of  this  state,  to  have  been  released 
prior  to  the  institution  of  the  suit ;  that  he 
had  made  demand  therefor  upon  plaintiff 
bank,  which  had  been  refused;  that  by  rea- 
son thereof  he  was  entitled  to  a  penalty  of 
$100  and  damages  in  the  further  sum  of 
1900.  There  was  a  trial  to  a  Jury,  resulting 
in  a  verdict  canceling  the  note,  and  a  judg- 
ment over  against  the  plaintiff  in  the  sum 
of  $200  and  costs.  From  this  judgment, 
after  motion  for  new  trial  was  filed  and  over- 
ruled, the  plaintiff  appeals  to  this  court. 
The  plaintiff  has  filed  its  brief  in  compli- 
ance with  the  rules.  Although  this  brief 
has  been  on  file  since  July  1,  1916,  the  de- 
fendant in  error  has  failed  to  file  any  brief 
in  this  court. 

It  appears  from  the  plaintiff's  brief  that 
the  money  judgment  against  it  and  the  in- 
structions of  the  trial  court  authorizing  it 
were  based  upon  section  4408,  Comp.  Laws 
1909.  This  statute  had  no  application  to 
chattel  mortgages,  and  a  recovery  under  it 
of  a  penalty  for  failure  to  release  a  chattel 
mortgage  was  erroneous.  Bombeck  v.  Ham- 
blett,  152  Pac.  813,  not  yet  officially  reported. 
The  Revised  Laws  of  1910,  not  having  been 
put  in  force  at  the  time  of  the  institution  of 
this   action,   have   no  applicability   thereto. 

Numerous  errors  are  assigned  relative  to 
the  sufficiency  of  the  defendant's  pleading 
and  of  his  evidence  to  sustain  a  judgment  in 
his  favor.  Had  the  defendant  complied  with 
the  rules  of  this  court  by  filing  a  brief,  we 
should  have  Investigated  and  passed  upon 
the  questions  so  raised  to  determine  whedier 
or  not  in  our  judgment  we  should  award 
a  new  trial  or  merely  require  a  remittitur 
of  the  money  judgment 

Inasmuch  as  no  brief  for  defendant  has 
been  filed,  without  expressing  any  opinion 


upon  the  remaining  queattona  Ailsed,  for  the 
error  pointed  out  in  the  instructions  of  the 
trial  court,  the  cause  is  remanded,  with  di- 
rections to  grant  a  new  trial. 

FEB  CUBXAM.    Adopted  in  whole. 


MARKS  et  aL  V.  STEIN.    (No.  6340.)  • 
(Supreme  Oonit  of  Oklahoma.     Oct.  S,  191ft.) 

(SvlUbrnt  ty  the  Oowri.) 

S.ALKS  ♦=»288(6)— Featjd— Waivzb. 

It  appears  that  the  defendant  is  an  experi- 
enced merchant;  that  he  bought  goods  for  the 
fall  and  winter  trade;  that  <£»  were  received 
on  or  about  the  Ist  of  September,  and  at  the 
time  he  received  them  he  discovered  that  they 
were  not  of  the  kind,  character,  or  quality  of 
goods  purchased;  that  be  exposed  them  for  sale, 
and  they  faded,  and  with  fall  knowledge  of  these 
facts  he  paid  a  part  of  the  parchase  piioe  and 
kept  the  goods,  and  In  the  following  February 
he  executed  a  note  for  the  balance  of  the  pur- 
chase price,  and  on  the  16th  day  of  June,  when 
the  note  was  past  due,  and  just  nine  days  be- 
fore the  filing  of  this  suit,  he  paid  $25  on  it. 
HeU,  that  such  acts  constitute  a  waiver  of 
whatever  damages  be  may  have  suffered  because 
of  any  fraud  practiced  on  him,  and  he  is  estop- 
ped fnm  setnng  up  or  pleading  such  damages 
as  a  defense  agaust  a  recovery  on  the  note. 

[lid.  Note. — For  other  cases,  see  Sales,  C!ent. 
Dig.  i  823;  Dec  Dig.  <S=>288(e).] 

Commissioners'  Opinion,  Division  No.  2. 
Brror  from  Ck>unty  Court,  Pontotoc  County ; 
I.  M.  King,  Judge. 

Action  by  Aaron  M.  Marks  and  another, 
against  Ike  Stein,  doing  business  as  the  Mer- 
riman  Manufacturing  Comi)any.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Re- 
versed and  remanded,  with  instructions. 

Epperson  &  Roddle,  of  Ada,  for  plaintiffs 
in  error.  Crawford  ^  Bolen,  of  Ada,  for  de- 
fendant in  error. 

BRUNSON,  O.  The  parties  to  this  suit 
are  designated  here  as  they  were  in  the  trial 
court.  The  plaintiffs  sued  the  defendant 
ni>on  a  promissory  note  that  had  been  exe- 
cuted for  the  balance  of  the  purchase  price 
of  certain  goods  bought  by  sample.  The 
defendant  answered  that  the  clothing,  when 
delivered,  did  not  correspond  to  the  sample 
and  the  representations  made  by  the  seller; 
that  they  were  cotton,  and  faded  easUy.  Tbe 
plaintiff  In  his  reply  pleaded  an  estoppel  by 
reason  of  the  fact  that  the  note  in  question 
was  given  some  four  or  five  months  after  tlie 
goods  were  received,  and  for  the  purpose  of 
obtaining  an  extension  of  time  in  which  to 
pay,  and  that  after  the  note  had  become  due 
the  defendant  made  payment  on  it  without 
objections.  The  defendant  testified  in  part 
as  follows: 

"Q.  When  did  you  get  the  goods?  A.  About 
the  last  of  August  and  the  first  of  September 
(meaning  1011).  When  the  goods  came  I  did 
not  want  them.  Pure  cotton.  Nobody  wouldn't 
buy  them." 
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It  la  fnitber  shown  from  the  testlmonr 
that  the  defendant,  with  full  knowledge  of 
the  facts  that  the  goods  were  not  of  the 
kind,  character,  and  quality  purchased,  kept 
and  exposed  them  for  sale  and  paid  a  i)ait 
of  the  purchase  price,  and  that  in  February 
of  the  following  year  he  executed  a  note  for 
'the  halance  of  the  purchase  price  of  the 
goods;  that  the  goods  faded  while  being 
exposed  for  sale;  that  the  defendant  is  an 
experienced  merchant,  but  that  he  did  not 
know  that  the  goods  had  faded  at  the  time 
he  executed  the  note,  but  on  the  16th  day 
of  June,  when  the  note  was  long  past  due, 
and  just  nine  days  before  the  filing  of  this 
suit,  when  he  must  have  known  the  condi- 
tion of  the  gbods  as  to  fading,  he  paid  $25 
on  it  and  made  no  objections  to  the  kind, 
character,  or  quality  of  the  goods,  or  that 
they  had  faded. 

There  was  a  time  when  he  might  have  ob- 
tained relief  from  the  fraud  he  claimed  was 
practiced  on  him,  and  for  the  damages  he 
claims  were  caused  him  by  such  fraud,  but 
the  right  to  obtain  such  relief  can  be  waived, 
and  we  think,  under  the  record  in  this  case, 
the  defendant  has  sinned  away  his  day  of 
grace.  It  is  clear  to  our  minds  that  such 
acts  constitute  a  waiver  of  whatever  dam- 
ages he  may  have  sustained  because  of  such 
fraud  practiced  on  him,  and  that  he  is  there- 
by estopped  from  setting  up  or  pleading  such 
damage  as  a  defense  against  the  recovery 
on  the  note.  "When  the  defendant  discover- 
ed that  the  goods  were  not  of  the  kind,  char- 
acter, or  quality  purchased,  it  was  his  duty 
to  assert  that  fact,  and  either  refuse  to  ac- 
cept the  goods  and  return  them,  or  keep  the 
goods  and  assert  his  right  for  damages 
against  the  seller.  In  the  case  of  Burne  v. 
Lee,  156  Cal.  221,  104  Paa  438,  in  the  second 
paragraph  of  the  syllabus,  it  is  said : 

"One  who,  after  a  discovery  of  the  fraud 
which  induced  him  to  make  a  contract,  assents 
to  a  new  agreement  coDceming  the  subject- 
matter  of  the  contract,  thereby  waives  his  claim 
for  damages  caused  by  the  fraud." 

In  the  case  of  Minnesota  Thresher  Manu- 
facturing Co.  y.  Gruben  et  al.,  6  Kan.  App. 
665,  GO  Pac.  67,  in  the  first  paragraph  of  the 
syllabus,  it  is  said: 

"Where  a  threshing  machine,  sold  and  bought 
as  new,  was  in  fact  an  old  one,  repaired  and 
repainted,  and  where  the  purchasers  knew  this 
to  be  true  within  three  days  after  they  obtained 
the  machine,  but  thereafter  paid,  without  ob- 
jection on  this  ground,  one  of  the  notes  given 
for  its  pprchase,  held,  that  thev  waivea  the 
fraud  in  the  sale,  and  the  same  did  not  furnish 
ground  for  the  recovery  of  damagies." 

In  the  case  of  Spaulding  Manufacturing 
Co.  T.  HoUday,  82  Okl.  823,  124  Pac  86,  In 
the  third  paragraph  of  the  synabns,  It  is 
said: 

"Where  a  purchaser '  kept  and  used  a  buggy 
continually  for  nearly,  or  quite,  a  year,  and  then 
offered  to  return  it  because  it  was  not  as  repre- 
sented, the  offer  to  return  was  too  late,  and  the 
delay  in  offering  to  return  was  unreasonable  as 
•  matter  of  law.** 


The  evidenee  of  the  defendant  as  to  the 
fraud  practiced  -on  him  and  the  damage  caus- 
ed him  by  such  fraud  was  admitted  over  ob- 
jections and  exceptions,  and  at  the  close  of 
his  testimony  the  plaintiffs  moved  the  cOnrt 
to  withdraw  the  same  from  the  considera- 
tion of  the  jury.  This  the  court  refused  to 
do,  and  in  this  we  think  the  court  committed 
prejudicial  error. 

This  case  is  reversed  and  remanded  to  the 
trial  court,  with  instructions  to  Um  to  set 
aside  the  judgment  heretofore  entered,  and 
to  enter  a  judgment  for  the  idalntlffs  on  the 
note,  for  the  principal,  Interest,  costs,  and 
attorney's  fees. 

The  former  <9lnlon  filed  herein  Is  with- 
drawn. 

PE!R  CUBIAM.    Adopted  In  Whole. 


OABTEB  y.  PRAIBIB  OIL  ft  GAS  OO.  et  aL 
(No.  6386.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1S15. 
Rehearing  Denied  Oct  10, 1916.    Dis- 
senting Opinion  Oct  10,  1916.) 

(aylloltu  bit  t*«  Court.) 

1.  Jdbt  *=»14(9)— Suits  iw  Equity— Quiet- 
ing TlTUt. 

A  suit  to  clear  title  to  120  acres  of  land,  part 
of  her  allotment  by  a  citizen  of  the  Creek 
Natioii,  on  the  ground  that  her  deed  thereto  was 
procured  by  fraud  and  was  also  executed  in 
violation  of  section  19  of  an  act  of  CJongress 
approved  April  26, 1906  (chapter  1876,  34  Stat 
144)  which  provides:  "And  every  deed  executed 
before,  or  for  the  making  of  which  a  contract 
or  agreement  was  entered  into  before  the  re- 
moval of  restrictions,  be  and  the  same  is  here- 
by declared  void" — ^is,  pursuant  to  Bev.  Laws 
1910,  I  4904,  properly  triable  by  the  court,  sub- 
ject to  its  power  to  order  any  issue  or  issues 
of  fact  tried  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  It  48,  75;   Dec.  Dig.  <8=»14(9).] 

2.  ApPEAI,  and  BBliOB  03>2O1(1)— FBESENTIIfO 

QucBTions    nr    Tbiai.    Coubt— Modb    or 

Tbial. 
Where,  without  objection,  such  cause  is 
tried  to  a  jury  and  a  general  verdict  returned 
upon  wUch  a  judgment  was  rendered  and  en- 
tered by  the  court  as  in  a  suit  at  law,  held, 
that  such  was  error;  but  being  uncomplained 
of  in  the  trial  court  it  is  too  late  to  eomplain 
of  it  here  for  the  first  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  1251-1256;  Dec.  Dig.  «s> 
201(1).] 

3.  Appeai,  aitd  Bbbob  «s>1000— DiBPOBrrion 
or  Cacsb— Rendition  or  Judoiisnt. 

Where  such  is  the  state  of  the  record,  this 
court  on  appeal  will  consider  the  whole  record 
and  weigh  the  evidence,  and,  where  the  same 
is  uncontroverted,  render,  or  cause  to  be  ren- 
dered, such  judgment  as  the  trial  court  should 
have  rendered. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3926-8927;  Dec.  Dig.  «s» 
1000.] 

4.  InoiARS  «s»15(l)— Landb-^Contstancbb— 
VAUDrrr. 

A  citizen  of  the  Cteek  Nation  received  $300 
of  the  recited  consideration  of  $3,600,  and  on 
July  2,  1907,  prior  to  the  removal  of  her  re- 
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gtrictiona  made,  execnted  and  delivered  a  deed 
to  a  part  of  her  allotment,  void  under  section 
19  of  an  act  of  ConKreas  approved  April  26, 
1906.  At  the  same  time  she  took  back  from 
the  grantees  therein  their  two  promissory  notes, 
one  for  $1,700,  payable  Angust  9,  1907,  the 
other  for  $1,600,  payabTe  Augnst  9.  1908,  and 
agreed  to  meet  them  at  the  same  place  on  Au- 
gust 9,  1907,  which  she  did.  There  on  that 
day,  her  restrictions  in  the  meantime  being 
removed  by  operation  of  law,  they  took  up  both 
notes,  paid  her  the  note  for  $1,700,  and  took 
from  her  another  deed  for  the  same  land,  which 
recited  the  same  consideration,  and  that  $2,000 
of  it  was  that  day  cash  in  hand  paid,  and  ex- 
ecuted and  delivered  to  her  their  note  for 
$1,600,  payable  one  year  thereafter.  Held,  that, 
although  executed  at  different  times,  both  deeds 
were  evidence,  or  part  of  one  and  the  same 
transaction,  and  should  be  construed  together; 
that,  the  first  deed  being  void  as  in  fraud  of 
the  statute,  not  only  in  that  for  the  making  of 
which  an  agreement  was  entered  into  before 
the  removal  of  restrictions,  but  in  that  a  part 
of  the  consideration  of  the  first  entered  into 
the  consideration  for  the  second  deed,  the 
taint  of  illegality  in  that  deed  tainted  the  sec- 
ond, and  that  both  are  void..  Held,  further, 
that,  being  void,  the  subsequent  purchaser  of 
the  land  took  no  title. 

[Ed.  Note.— For  other  cases,  sea  Indians, 
Gent  Dig.  M  17,  29,  34,  87,  S8,  40-44;  Dec. 
Dig.  «=9l6(l).] 

5.   CONTBAOTS  «=>1— "AQRKBMKKT." 

An  "agreement"  is  a  coming  together  of 
parties  in  opinion  or  determination;  the  union 
of  two  or  more  minds  in  a  thing  done  or  to  be 
done;   a  mutual  assent  to  do  a  thing. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f  1;  Dec  Dig.  9=»1. 

For  other  definitions,  see  Words  and  Phrases, 
iTirst  and  Second  Series,  Agreement] 

a.  Ikdiaits   «=»27(0>  —  Lard^-'Restriotions 

OW   AUEWA.TION— ''TbAWSACTION." 

As  '^ansaction"  is  derived  from  the  Latin 
words  "trans,"  meaning  across,  and  "agere," 
to  drive,  evidence  examined,  and  held  that  the 
transaction  here  involved  was  putting,  or  driv- 
ing, across  the  title  to  the  land  from  plaintiff 
to  the  defendant  grantees,  and  that  the  two 
deeds  executed  for  that  ptirpose  were  evidence 
or  part,  of  that  transaction,  and  should  be  con- 
strued together,  not  only  to  determine  what 
the  contract  or  agreement  evidenced  thereby 
was,  but  with  what  intent  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Dee.  Dig.  «e327(6). 

For  odier  definitions,  see  Words  and  Phraa- 
es.  First  and  Second  Series,  Transaction.] 

Kane^  C.  J.,  and  Thacker,  J.,  dissenting. 

Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  Annie  Carter  against  the  Prairie 
Oil  &  Gas  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded,  with  directions. 

Fred  M.  Carter,  of  Okmulgee,  Frank  P. 
Smith,  of  Sapulpa,  and  Samuel  W.  Hayes, 
of  Oklahoma  City,  for  plaintiff  in  error.  Mc- 
Dougal  &  Lytle,  of  Sapulpa,  for  defendants  in 
error. 

TURNER,  J.  On  January  4,  1914,  In  the 
district  court  of  Creek  county,  Annie  Carter, 
plaintiff  In  error,  sued  Senes  W.  Anthony, 
Charles    H.    Anthony,    and   Prairie   Oil  & 


Oas  Company,  defendants  In  error,  to  clear 
her  title  to  120  acres  of  laud,  her  surplus  al- 
lotment as  a  citizen  of  the  Credc  Nation,  aa 
the  ground  that  a  warranty  deed,  purporting 
to  ccmvey  the  same,  made,  executed,  and  de- 
livered by  her  to  the  defendants  Anthony, 
dated  August  9,  1907,  was:  (1)  Procured  by 
fraud;  and  (2)  was  executed  in  violation  of 
section  19  of  an  act  of  Congress,  approved 
April  26,  190S»  c.  1876  (34  Stat  at  U  144), 
which  reads: 

"And  every  deed  executed  before,  or  for  the 
making  of  which  a  contract  or  agreement  was 
entered  Into  before  the  removal  oi  restrictions, 
be  and  the  same  is  hereby  declared  void." 

Aside  from  the  allegations  of  fraud  in  pro- 
curing the  deed,  the  petition  substantially 
states  that,  before  the  removal  of  her  re- 
strictions, she  made,  executed,  and  delivered 
to  the  defendants  Anthony  a  warranty  deed 
to  the  land  in  controversy,  dated  July  2, 1907, 
which,  she  says,  was  void  and  not  susceptible 
of  ratlflcatlon,  and  that  on  August  9,  1907, 
she  made,  executed,  and  delivered  to  them 
another  like  deed,  purporting  to  convey  tne 
same  land,  in  violation  of  said  statute;  that 
said  second  deed  was  an  attempted  ratifica- 
tion of  the  prior  deed,  and  was  also  void,  al- 
though executed  after  the  removal  of  her 
restrictions,  by  reason  of  the  sixteenth  sec- 
tion of  the  Supplemental  Agreement  (Act 
June  30,  1902,  c.  1323,  32  Stat.  600).  It  was 
further  alleged  that  the  Prairie  Oil  &  Gas 
Company  claimed  some  Interest  in  the  land 
adverse  to  that  of  plaintiff.  After  the  An- 
thonys had  answered  In  effect  a  general  de- 
nial, they  admitted  the  execution  and  deliv- 
ery of  both  deeds,  but  denied  that  the  deed  of 
August  9th  was  executed  in  fraud  of  the 
statute,  and  set  up  the  same  as  an  independ- 
ent transaction  for  a  valuable  consideration, 
and  not  in  ratification  of  the  former  deed,  aa 
charged.  They  alleged  themselves  to  be  the 
owner  of  the  land,  and  for  cross-relief  pray- 
ed that  their  title  thereto  be  quieted. 

Prairie  Oil  &  Oas  Company  for  separate 
answer  set  up  that  they  were  purchasers  of 
40  acres  of  the  land  In  good  faltta  and  for  a 
valuable  consideration,  and  deralgned  title 
by  mesne  conveyances  from  the  Anthonys, 
and,  further,  that  since  acquiring  title  there- 
to it  had  erected  valuable  and  lasting  Im- 
provements on  the  land,  and  taken  there- 
from vast  quantities  of  oil,  to  the  amount  of 
more  than  $84,000,  and  for  cross-relief  pray- 
ed that  its  title  to  the  40  acres  be  quieted. 

[1]  After  issue  joined  by  reply  there  was 
trial  to  a  Jnry  and  a  general  verdict  for  de- 
fendants, upon  which  the  court,  without  re- 
viewing the  evidence  and  reaching  the  same 
oonduslon  as  the  Jnry  or  malting  any  find- 
ings of  fact,  rendered  and  entered  Judgment, 
and  plaintiff  brings  the  case  here. 

This  being  an  action  of  purely  equitable 
cognizance,  the  court  erred  in  sending  it  to 
the  Jury  and  in  entering  Judgment  upon  the 
verdict  as  in  a  common-law  action.    Apache 
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State  Bank  t.  DanlelB,  32  OU.  121,  121  Pac. 
237,  40  li.  R.  A.  (S.  8.)  901,  Ann.  Gaa.  1914A, 
620;  Watson  t.  Borah  et  aL,  37  Okl.  357,  132 
Pac.  347.  Rev.  Laws  1910,  {  4093,  provides: 
"Issaes  of  law  must  be  tried  by  the  court, 
mless  referred.  Issues  of  fact  arising  in  ac- 
tions for  the  recovery  of  money,  or  of  specific 
real  or  personal  proi>erty,  shall  be  tried  by  a 
jury,  imless  a  jury  trial  Is  waived,  or  a  refer- 
enre  be  ordered,  as  hereinafter  provided" 

' — and  section  4994: 

"All  other  issues  of  fact  shall  be  tried  by  the 
court,  subject  to  its  power  to  order  any  issue 
or  issues  to  be  tried  by  jury.    •    •    •  " 

This,  not  being  an  action  for  the  recovery 
of  money  or  of  specific  personal  property, 
was  properly  triable  to  the  court,  who  had  a 
right  to  send  or  not  to  send  issues  of  fact 
arising  therein  to  a  Jnry  for  specific  findings. 
The  proper  practice  Is  stated  In  the  syUabns 
In  Success  Realty  Co.  v.  Trowbridge,  150  Pac. 
898,  recently  decided,  but  not  yet  officially  re- 
ported.   There  we  said: 

"In  a  case  purely  of  equitable  cognizance, 
neither  of  the  Utlgants  Is  entitled,  as  a  matter 
of  right,  to  a  trial  by  jury.  In  the  trial  of 
equity  cases  the  court  may  call  in  a  jury  for  the 
purpose  of  advising  the  court  upon  questions  of 
fact,  and  the  court  may  either  adopt  or  reject 
their  condusions  as  to  the  same  as  he  sees  fit." 

[2]  But  as  this  error  was  uncomplalned  of 
In  the  trial  court,  and  It  Is  too  late  to  com- 
plain of  it  here  (Newland  v.  Melvln,  147  Pac. 
307),  we  will  not  reverse  the  case  on  that  ac- 
count, but  will  dismiss  the  subject  In  the  lan- 
guage of  Dnnphy  v.  Klelnschmldt  et  al.,  11 
Wall.  615,  20  L,  Ed.  223: 

"Now,  it  is  perfectly  obvious  that,  with  the 
exception  of  the  verdict  being  rendered  by  nine 
jurors,  the  trial  was  altogether  conducted  as 
a  trial  at  common  law,  and  that  the  decree  was 
rendered  on  the  verdict  precisely  as  a  judgment 
Is  rendered  on  a  verdict  at  common  law.  This 
was  clearly  an  error.  The  case,  being  a  chan- 
cery case,  and  being  instituted  as  such,  shoold 
have  been  tried  as  a  chancery  case  by  the 
modes  of  proceedings  known  to  courts  of  equi- 
ty. In  those  courts  the  judge  or  chancellor 
Is  responsible  for  the  decree.  If  he  refers 
any  questions  of  fact  to  a  jary,  as  he  may 
do  by  a  feigned  issue,  he  is  still  to  be  satisfied 
in  his  own  conscience  that  the  finding  is  correct, 
and  the  decree  must  be  made  as  a  result  of  his 
own  judgment,  aided,  it  is  true,  by  the  finding 
of  the  jury.  Here  the  judgment  is  pronounced 
as  the  mere  conclusion  of  law  upon  the  facts 
found  by  the  jury." 

See,  also,  Lake  Erie,  etc.,  v.  Grlfiln  et  al., 
02  Ind.  4S7;  Ball  v.  Doran  et  al.,  6  Iowa, 
433 ;  Milk  et  aL  v.  Moore,  39  HI.  584.  Or  as 
stated  In  Ayers  ▼.  Scott,  Ey.  Dec.  (2  Ky.)  162: 

"The  chancellor,  in  order  to  inform  his  con- 
science as  to  any  point  arising  in  a  cause,  may 
direct  an  issue  to  be  tried  as  to  that  point;  but 
it  is  error  to  submit  the  whole  case  arising 
upon  bill  and  answer  to  the  jury." 

W  Sncta  b^ng  the  state  of  the  record, 
onr  duty  Is  clear.  In  Success  Realty  Go.  ▼. 
Trowbridge,  supra,  we  also  said: 

"4.  In  all  cases  which  were  cognizable  only 
in  a  court  of  chancery,  this  court  on  appeal  has 
the  power  to  consider  the  whole  record,  to 
weigh  the  evidence,  and,  when  the  judgment  of 
the  trial  court  is  clearly  against  the  weight  of 
the  evidence,  render,  or  cause  to  be  reiuered, 
160P.-21 


such  judgment  as  the  trial  court  should  have 
rendered." 

See,  also,  Scbock  est  aL  v.  Fish,  45  OkL  12. 
144  Pac  584. 

[4]  The  judgment  la  contrary  to  both  the 
law  and  the  eTldence.  Aside  from  the  ques- 
tion of  fraud  In  the  procurement  of  the 
deeds,  which  was  laid  out  of  the  case  by 
the  trial  court,  and  correctly,  there  is  no 
dispute  as  to  the  essential  facts.  The  evi- 
dence dlBdoses  that  on  July  2,  1907,  the 
land  In  controversy  was  a'  part  of  plaLntUTs 
allotment  in  the  Creek  Nation  upon  wUcb 
restrlctiODS  had  not  been  removed,  and  would 
not  be  removed  by  operation  of  law  until 
August  8,  1907;  that  defendants  were  her 
lessees  in  possession  under  an  oil  and  gas 
mining  lease  theretofore  duly  recorded;  that 
they  wanted  to  buy  the  land;  that  plain- 
tiff's husband,  co-operating  with  defendant 
Senes  W.,  to  induce  her  to  sell  it,  on  July  Ist 
tooii.  her  to  his  house,  where  they  stayed  all 
night,  and  with  Senes  next  day  they  drove 
to  Sapulpa;  that  there,  at  a  certain  law 
office,  she,  on  that  day,  made,  executed,  and 
delivered  to  the  defendants  Anthony  a  war- 
ranty deed  to  the  land,  which  was  duly 
recorded.  The  pertinent  part  of  the  deed 
reads: 

"For  and  in  consideration  of  the  sum  of 
($3,60Q)  thirty-six  hundred  dollars,  of  which 
amount  three  hundred  ($300)  dollars  is  this  day 
paid  in  cash,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  remainder  to  be  due  in 
two  instaUmentB;  one  evidenced  by  a  prom- 
issory note  of  this  date,  due  August  9, 1907,  for 
the  sum  of  seventeen  hundred  ($1,700)  dol- 
lars, and  one  note  dated  this  date,  due  August 
9,  1906,  for  the  sum  of  sixteen  hundred 
($1,600)  dollars,  said  last  note  to  draw  inter- 
est from  August  9th,  1007,  at  the  rate  of  seven 
(7)  per  cent  per  annum,  etc" 

At  the  time  the  deed  was  delivered  the 
$300  part  consideration  recited  therein  was 
paid,  the  deferred  payments  were  evidenced 
by  two  promissory  notes  as  therein  stated, 
and  both  were  delivered  to  her,  and  she  was 
requested  by  the  Anthonys,  the  grantees 
therein,  to  return  to  the  same  place  on  Au- 
gust 9th,  which  she  did.  There  on  that  date, 
present  both  plaintiff  and  the  defendants 
Anthony,  they  prepared  a  like  warranty 
deed,  purporting  to  convey  to  them  the  same 
land  for  the  same  consideration,  which  she 
then  and  there  made,  executed,  and  delivered 
to  them,  at  the  same  time  surrendering  to 
them  their  two  notes  recited  in  the  deed  of 
July  2d,  the  former  of  which  they  paid,  and 
at  the  same  time  delivered  to  her  their  note 
for  $1,600,  as  evidence  of  the  deferred  pay- 
ment mentioned  in  the  second  deed.  The 
pertinent  part  of  said  deed  reads: 

"In  consideration  of  the  sum  of  thirty-six  hun- 
dred ($3,600)  dollars,  of  which  amount  two  thou- 
sand ($2,000)  dollars  in  cash  paid,  the  receipt 
of  which  is  hereby  acknowledged  and  sixteen 
hundred  ($1,600)  dollars  to  be  paid  one  year 
from  this  date,  for  wliich  a  note  has  this  day 
been  executed,  dated  the  9th  day  of  August, 
1907,  and  due  the  9th  day  of  August,  1908, 
beanng  interest  at  the  rate  of  seven  (7)  per 
cent  from  date,  have  this  day  granted,"  et& 
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Prairie  OU  A  Gas  Company  deralgned 
their  title  to  40  acres  of  tliis  land  by  mesne 
conveyances  from  the  grantees  in  said  deed, 
which  was  duly  recorded.  Both  sides  con- 
cede that  the  deed  of  July  2d  was  void.  And 
such  It  was,  as  a  fraud  upon  the  statute  par- 
ticipated In  by  both  parties  thereto.  But  de- 
fendants contend  and  thet  court,  In  effect, 
found,  that  the  two  deeds  were  not  evidence, 
or  part,  of  one  and  the  same  transaction,  and 
hence  the  Intent  to  evade  the  statute  by  the 
taking  of  the  first  could  not  be  said  to  taint 
the  second,  and  h^nce  the  second  deed  was 
good  and  passed  the  title.  The  court  was 
wrong.  The  deed  of  July  2d  was  not  only 
void  as  executed  before  the  removal  of  the 
restrictions,  but,  as  it  is  impossible  to  con- 
ceive of  the  execution  of  that  deed  without 
a  prior  contract  or  agreement  to  make  it, 
and  which,  when  made,  would  enter  into 
and  form  a  part  of  the  transaction  evidenced 
thereby,  it  is  apparent  that  said  deed  was 
made  pursuant  to .  a  contract  or  agreement 
entered  Into  prior  to  the  removal  of  restric- 
tions, which  entered  into  that  transaction, 
and  hence,  if  that  deed  and  the  deed  of  Au- 
gust 9th  were  evidence  or  part  of  one  and 
the  same  transaction,  that  intent  to  violate 
the  statute  was  carried  into  and  tainted  the 
second  deed. 

[t]  And  since  an  agreement  is  nothing 
more  than  "a  coming  together  of  parties  in 
opinion  or  determination;  the  union  of  two 
or  more  minds  in  a  thing  done  or  to  be  done; 
a  mutual  assent  to  do  a  thing"  (Bouvler) — 
we  repeat  It  is  impossible  to  conceive  a  thing 
done,  as  here,  without  at  least  a  prior  tacit 
agreement  to  do  that  thing.  And  these  two 
deeds  were  evidence,  or  part,  of  one  and  the 
same  transaction.  This  for  the  reason  they 
evidenced  a  contract  between  the  same  par- 
ties concerning  the  same  subject-matter  and 
were  Intended  to  accomplish  the  same  object. 
In  Brake  v.  Blain,  153  Pac.  168,  recently 
decided  by  this  court,  but  not  yet  officially 
reported,  speaking  of  two  Instruments  to 
convey  land  there  in  question,  we  said: 

"The  two  agreements  in  writing,  supra,  con- 
stitute one  contract,  *  *  •  and  sbonld  be 
construed  together.  We  say  this  for  the 
reason  that,  although  not  executed  at  the 
same  time,  they  refer  to  the  same  subject-mat- 
ter, and  on  their  face  show  that  each  was  ex- 
ecuted as  B  means  of  carrying  out  the  *  •  * 
other.  Canadian  Coal  Co.  v.  Lynch,  28  OU. 
5S5  [115  Pac.  466]." 

[(]  As  tile  word,  "transaction,"  is,  accord- 
ing to  Webster  (International  Diet  1916  Ed.), 
derived  from  two  Latin  words,  "trans," 
across  and  "agere'',  to  drive,  and,  as  it  is 
apparent  tliat  what  these  parties  attempted 
to  accomplish  thereby  was  to  drive  across, 
or,  in  other  words,  "put  over,"  from  one  to 
the  other  the  title  to  this  land,  it  follows 
that  they  were  part  of  that  transaction,  and, 
as  such,  evidence  thereof,  and  not  only  must 
be  construed  together,  but  as  having  been 
made  with  a  common  intent,  so  that  the  taint 
in  the  one  wiU  taint  the  other.    This  thing 


of  carrying  taint  from  one  Instmment  to 
another  is  not  new.  In  Treadwell,  Adm'z, 
etc.,  V.  Archer,  76  N.  Y.  196,  in  the  syliabua 
it  is  said: 

"Where,  upon  the  maturity  of  a  promissory 
note  given  for  a  usurious  loan,  for  the  purpose 
of  an  extension,  the  borrower  delivers  to  the 
lender  a  new  note,  b^  its  terms  made  payable 
to  a  third  persoUj  which  note  is  transferred  by 
the  lender  to  said  third  person,  'it  is  tainted 
with  the  usury,  and  is  void  in  the  hands  of  the 
payee,  although  be  received  the  same  in  good 
faith  and  vrithout  knowledge  of  the  usury. 

And  this  thing  of  a  determination  by  a 
court  of  the  Intent  with  which  two  deeds 
were  made  is  nothing  new.  In  PuUiam  v. 
Bennett,  55  Cal.  368,  G.,  being  owner  of  the 
B.  ranch,  agreed  to  convey  to  F.  and  W. 
5,000  acres  on  the  lower  end  of  It,  600  acre* 
to  F.  and  4,500  acres  to  W.,  and  pursuant 
thereto  on  the  same  day  executed  deeds  to 
F.  and  W.,  but  as  to  which  was  delivered 
first  the  evidence  was  conflicting.  In  an  ac- 
tion of  ejectment  brought  by  grantees  of  F. 
against  subsequent  grantees  of  G.,  it  was 
held  that  the  deeds,  being  executed  at  the 
same  time,  were  part  of  the  same  transac- 
tion, and  that,  construing  them  together,  it 
must  have  been  understood  and  agreed, 
among  other  things,  that  the  W.  deed  should 
be  first  located.  If  the  court  could  there 
take  those  two  deeds  and  determine  what 
must  have  been  the  understanding  between 
the  parties  thereto  at  the  time  they  were 
executed,  and  if  the  court  can  take  one  or 
more  deeds  by  their  corners  and  say,  in  the 
light  of  the  evidence  before  him,  whether 
they  are  made  In  fraud  of  creditors,  which, 
of  course,  is  frequently  done,  we  can  and 
will  so  take  these  deeds  and  say,  as  a  con- 
clusion of  law  from  the  undisputed  facts 
before  us,  whether  they  were  executed  in 
fraud  of  the  statute.  Wliat,  then,  is  the 
prohibitive  force  of  the  undisputed  evidence 
surrounding  these  two  deeds  and  which 
characterizes  their  execution?  As  we  have 
seen,  the  logical  inference  to  be  drawn  from 
the  making  of  the  deed  of  July  2d  Is  that  It 
was  executed  pursuant  to  an  agreement  to 
convey,  entered  Into  between  the  parties 
thereto  l)efore  the  removal  of  restrictions; 
in  fact  a  deed  is  defined  to  be  "a  contract 
under  seal  signed  and  delivered  by  the  par- 
ties thereto."  It  was  inettectual  to  accom- 
plish the  purpose  for  which  it  was  made,  and 
no  doubt  placed  of  record  so  as  to  cloud  the 
title  and  keep  others  from  buying  until  such 
time  as  the  restrictions  were  removed  and 
the  grantees  therein  left  free  to  effect  a 
transfer  of  the  title  to  the  property  by  se- 
curing the  execution  of  another.  The  act  of 
April  26,  1906,  was  leveled  at  this  very  prac- 
tice. In  Simmons  v.  Whittlngton,  27  OkL 
366,  112  Pac.  1018,  we  said: 

"Prior  to  the  enactment  of  April  26,  1906, 
contracts  and  agreements  for  the  sale  and  pur- 
chase of  allotments  made  before  the  removal 
of  restrictions  were  void;  but  there  existed  no 
statute  which  speciiically  made  deeds,  pro- 
cured after  the  removal  of  restiictions,  u  pur- 
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Buanee  of  contracts  made  before,  voM.  Oon- 
press,  no  doubt,  recognized  tbat  while  anch 
contracts  to  purchase  and  sell,  made  before 
the  removid  of  restrictionB,  were  yoid  and 
could  not  be  made  the  basis  of  an  action  for 
Specific  performance,  designing  persons,  by  pro- 
curing such  contracta,  could  use  them  as  a 
moral  force  to  induce  the  Indian  allottee,  after 
the  removal  of  his  restrictions,  to  erecute_  a 
deed  which,  when  obtained,  would  be  valid, 
and  by  such  practice  defeat  the  policy  of  Con- 
gress to  protect  the  allottee  from  liability  under 
any  contract  made  before  Congress  deemed 
such  allottee  competent  to  transact  his  busi- 
ness and  handle  his  property  as  other  persons. 
Such  contracts,  although  void,  would  constitute 
such  a  cloud  upon  an  allottee's  title  as  to  render 
it,  after  the  restrictions  had  been  removed,  un- 
marketable, without  first  obtaining  a  decree 
of  court  canceling  such  instruments.  An  op- 
portunity waa  therefore  afforded  designing  per- 
sons to  obtain  auch  contracts,  thereby  cloud- 
ing the  title  of  the  allottee  and  forcing  him  to 
sell  his  land,  when  it  became  alienable,  to  the 
owner  of  such  illegal  contracts,  or  be  to  the 
expense  of  litigation  to  dear  bia  title.  But 
when  any  deed,  procured  in  pursuance  of  such 
a  contract,  is  struck  down  by  the  statute,  all 
fruits  of  such  contracts  are  destroyed,  and 
there  can  be  no  inducement  to  obtain  them.  It 
was  to  accomplish  this  that  thia  aict  wai 
passed." 

As  evidence  of  the  fact  that  the  transac- 
tion of  passing  the  title  to  the  land  did  not 
end  with  the  ezecotion  and  delivery  of  the 
deed  of  July  2d,  plalntlfl  was  paid  $300  only 
of  the  $8,000  consideration  recited  therein 
at  that  time,  and  was  requested  to  return  to 
the  same  place  on  the  day  after  her  re- 
Btrlctions  were  removed.  Why  return  If  the 
transaction  was  at  an  end?  And  why  re- 
turn on  a  day  when  die  could  make  a  valid 
deed  to  the  land,  unless  it  was  for  the  pur- 
pose of  renewing  the  transadian?  and  why 
make  the  deferred  payment  of  $1,700,  due 
and  payable  to  her  on  that  day,  if  not  as  an 
inducement  to  secure  her  return  to  that  end? 
Accordingly  with  intent  to  consummate  the 
transaction  of  putting  over  the  title  from  the 
plaintiff  to  the  defendants  Anthony,  they  ac- 
cordingly met  on  August  9th  at  tlie  same 
place,  and  proceeded  to  consummate  the 
deal.  And  to  that  end  the  second  deed  was 
made,  executed,  and  delivered,  whereupon 
the  parties  grantee  therein  paid  off  the 
$1,700  note  made  payable  that  day  to  plain- 
tiff, which  made  up,  with  the  $S00  already 
paid  her,  the  $2,000  cash  payment  recited 
In  the  second  deed,  and  executed  their  note, 
payable  to  her  for  $1,600  as  therein  recited, 
which  waa  afterwards  paid.  From  all  of 
which  it  appears  that,  being  evidence  or 
part  of  one  and  the  same  transaction,  the 
taint  of  illegality  in  the  first  was  carried 
over  and  entered  into  the  making  of  the  sec- 
ond deed,  and  that  both  must  fall  for  the 
reason  tbat  for  their  making  a  contract  or 
agreement  was  entered  into  before  the  re- 
moval of  the  plaintiff's  restrictions.  This  is 
in  keeping  with  Alfrey  v.  Colbert,  7  Ind.  T. 
838,  101  S.  W.  638,  which  was  quoted  ap- 
provingly on  another  point  In  International 
Land  Co.  v.  Marshall,  22  Okl.  at  page  709, 
98  Fac.  9^1, 19  U  B.  A.  (N.  S.)  1066.    la  the 


Alfrey  Case,  for  a  eonsldertitlon  of  $550,  a 
minor  executed  a  deed  to  120  acres  of  his 
land  which  was  void  on  account  of  his 
minority.  After  he  became  of  age  and  could 
convey,  for  and  in  consideration  of  the  pay- 
ment of  the  money  for  the  first  deed  and  the 
additional  sum  of  $5  he  executed  another 
deed  of  the  same  land  to  the  same  party,  and 
in  that  action  both  deeds  were  sought  to  be 
set  aside.  In  setting  them  aside  the  court, 
in  effect,  held  that  as  the  consideration  of 
the  first  deed  entered  Into  the  conslfleratiou 
of  the  second,  and  both  were  evidence  of  one 
and  the  same  transaction,  both  were  void. 
In  passing  the  court  said: 

"The  last  contention  of  appdlant  is:  That  if 
,the  first  deed  could  not  be  ratified,  or  affirmed, 
the  second  deed  conveyed  title  as  an  original 
conveyance;  that  the  $550  paid  when  the  first 
deed  was  executed,  together  with  the  $5  paid 
when  the  second  deed  was  executed,  made  a  good 
and  BUfflcient  consideration  for  the  execution  of 
the  second  deed.'  But  if  the  $550  was  the 
consideration  of  the  first  deed,  which  the  master 
and  the  court  found  to  be  void,  then  how  can 
that  be  a  consideration  in  the  second  deed,  ex- 
cept it  be  to  ratify  the  void  deed?  The  only  con- 
siaeration  moving  between  the  parties  at  the 
time  of  the  execution  of  the  second  deed  was  $5 
and  the  including  of  the  $560  in  the  considera- 
tion of  the  second  deed  makes  conclusive  the 
fact  that  the  second  deed  was  an  attempt  to  rati- 
fy the  first  deed,  which  has  been- declared  to  be 
void." 

And  in  the  syllabus: 

"A  minor  Indian,  who,  receiving  $660.  makes 
a  deed  of  allotted  land,  void  by  Act  June  30, 
1902,  c.  1323,  g  16,  32  Stat.  R)8,  modified  by 
Act  AprU  21,  1904,  c.  1402,  33  Stat  204,  and 
after  he  becomes  of  age,  without  further  con- 
sideration except  $5,  make  another  deed  to  the 
same  person  of  the  same  land,  does  not  give  an 
original  conveyance,  but  merely  attempts  to 
rati^  the  first  deed,  which  is  not  susceptible  of 
ratification.'' 

On  appeal  the  decree  in  this  case  was  af- 
firmed. Alfrey  et  aL  v.  Colbert,  168  Fed.  231, 
93  C.  C.  A.  517,  and  that,  too,  on  the  ground, 
among  others,  that  the  second  deed  was  in- 
tended to  be  confirmatory  of  the  first. 

We  said  that  $300  was  paid  in  part  consid- 
eration for  the  land  at  the  time  of  the  ex- 
ecution and  delivery  of  the  first  deed,  and 
such  Is  the  undisputed  evidence.  Kot  only 
does  plaintiff  so  state,  but  she  Is  borne  out 
by  the  face  of  the  deed  wherein  she  acknowl- 
edged the  reoeipt  of  said  amount  from  the 
grantees  therein.  Neither  of  them  deny  that 
they  paid  her  that  amount  at  that  time.  In 
fact  they  Introduced  no  evidence  coDcemlng 
the  execution  and  delivery  of  the  deed  of 
July  2d,  or  the  consideration  therefor.  Senes 
W.,  however,  testified  that  the  recited  con- 
sideration of  $2,000  cash  in  the  second  deed 
was  not  all  paid  plaintiff  in  cash,  as  there- 
in stated,  but  tbat  $300  of  it  was  vrithheld 
at  that  time  and  paid  by  him  to  extinguish 
a  prior  outstanding  lease  on  the  property 
made  by  plaintiff  to  one  Kennedy  in  1904.  By ' 
this  be  would  have  us  believe  that  no  part  of 
the  consideration  for  the  first  deed  entered 
into  the  second,  which  we  decline  to  do,  and, 
since  it  Is  not  claimed  be  withheld  and  paid 
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out  the  1300  to  Kennedy  pnrsnant  to  any 
understanding  or  agreement  between  plaintiff 
and  bimseU,  or  witb  ber  knowledge  or  con- 
sent, we  will  take  her  statement  concerning 
the  entire  matter,  and  hold,  as  we  do,  that 
the  $300  was  paid  ber  in  cash  at  the  time  ot 
the  execution  and  delivery  of  the  first  deed, 
and  that  part  of  the  conslderatioa  for  that 
deed  entered  Into  the  consideration  for  the 
deed  of  August  9th. 

It  will  not  do  to  say  that,  as  these  two 
deeds  were  not  executed  at  the  same  time, 
they  are  not  to  be  construed  as  one  instru- 
ment In  6  R.  C.  U  I  240,  after  the  learned 
author  states  the  rule  to  be: 

"That  in  the  absence  of  anything  to  indicate 
a  contrary  intention,  instruments  executed  at 
the  same  time,  by  the  same  parties,  for  the  same 
purpose,  and  ui  the  course  of  the  same  transac- 
tion, are,  in  the  eye  of  the  law,  one  instrument, 
and  will  be  read  and  construed  together  as  if 
they  were  as  much  one  in  form  as  they  ard  in 
substance" 

— ^he  further  says: 

"In  order  to  make  the  rule  applicable  it  is 
not  essential  that  the  two  instruments  shall  be 
executed  simultaneously.  When  two  written 
contracts  are  entered  into  between  the  same 
parties,  concerning  the  same  subject-matter, 
whether  made  simultaneously  or  on  different 
days,  they  may,  under  some  circumstances,  be 
regarded  as  one  contract,  and  interpreted  to- 
gether." 

In  support  of  this  rule  he  dtes  Blagen  ▼. 
Thompson,  23  Or.  239,  31  Pac.  647,  18  L.  R. 
A.  315.    There  it  is  said: 

"When  two  written  contracts  are  entered  into 
between  the  same  parties  concerning  the  same 
subject-matter,  whether  made  simultaneously  or 
on  different  days,  they  may,  under  some  circum- 
stances, be  regarded  as  one  contract,  and  be  in- 
terpreted together.  Dean  v.  Lawbam,  7  Or.  422; 
Kruse  v.  Prindle,  8  Or.  158;  Bishop,  Cont,  9 
165." 

In  Chicago  Trust  &  Savings  Bank  v.  Chi- 
cago Title  &  Trust  Co.,  92  IlL  App.  366,  in  the 
syllabus  it  Is  said: 

"W^here  two  instruments  are  executed  as  a 
part  of  the  same  transaction  and  OKreement, 
whether  at  the  same  or  different  times,  they 
will  be  taken  and  oonstmed  together." 

To  the  same  effect  is  Joy  v.  City  of  St. 
Louis,  138  V.  S.  1,  11  Sup.  Ct  243,  84  Ll  Ed. 
843;  Snowies  v.  Toone,  96  N.  T.  633;  St 
Louis,  I.  M.  &.  S.  Ry.  Oo.  T.  Beidler,  4S  Ark. 
17;  Wildman,  Assignee,  v.  Taylor  et  al.,  4 
Benedict's  Dist  Ct  Rep.  42;  Chicago  Trust 
it  Sav.  Bank  y.  Chicago  Title  ft  T.  Co.,  190 
III.  404,  60  K  B.  686,  83  Am.  St  Rep.  138; 
Neill  V.  Chessen,  15  lU.  App.  266 ;  Stacey  ▼. 
Randall,  17  111.  467;  Richardson  y.  Single, 
42  Wis.  40;  Gerdes  v.  Moddy,  41  Cal.  336; 
Leach  v.  Rains,  149  Ind.  162,  48  N.  B.  858. 

We  are  therefore  of  opinion  that  although 
executed  at  different  times,  as  both  deeds 
refer  to  the  same  subject-matter  and  each 
was  executed  as  a  means  of  carrying  out  the 
,  Intent  of  the  other,  both  are  erldence^  or 
parts,  of  one  and  the  same  transaction,  and 
Should  be  construed  together  as  one  instru- 
ment; that  the  first  deed  being  void  as  in 
frnod  of  the  statute,  not  only  in  that  for  the 
making  of  whlua  an  agreement  waa  entered 


into  before  tbe  removal  of  restrictions,  but 
in  that  a  part  of  the  oonsldenition  of  the 
tlrst  entered  into  the  consideration  for  the 
second  deed,  the  taint  of  illegality  in  that 
deed  tainted  the  second,  and  that  both  were 
taken  in  fraud  of  the  statute,  and  both  are 
void,  and,  being  void,  that  the  subsequent 
purdiaser  takes  no  title. 

Let  the  cause  be  reversed  and  remanded, 
not  for  a  new  trial,  but  to  be  proceeded  with 
pursuant  to  the  views  herein  expressed.  All 
the  Justices  concur,  except  KANE),  C.  J.,  and 
THACKEU,  J.,  who  dissent 

KANE,  C.  J.  After  bearing  argument  upon 
rehearing  and  a  more  thorough  examination 
of  the  record  and  briefs  filed  by  able  coun- 
sel, I  am  unable  to  concur  In  the  conclusion 
reached  by  my  Brothers. 

This  was  an  action  commenced  by  tbe 
plaintiff  in  error,  plaintiff  below,  against  tbe 
defendants  In  error,  defendants  below,  to  re- 
cover possession  of  plaintiff's  surplus  allot- 
ment containing  120  acres  of  land  situated 
in  Creek  county.  The  plaintiff  was  an  adult 
citizen  of  the  Creek  Nation  of  one-eighth  In- 
dian blood.  The  allegations  of  her  petition. 
In  so  far  as  it  is  necessary  to  notice  them 
herein,  were,  in  effect,  that  on  the  3d  day  of 
January,  1906,  she  executed  an  oil  and  gas 
mining  lease  to  the  defendants,  Senes  W.  and 
Charles  H.  Anthony,  embracing  said  120 
acres  ot  land;  that  on  the  2d  day  of  July, 
1907,  she  executed  a  deed  of  warranty  to  one 
of  said  defendants,  purporting  to  convey  the 
same  tract  of  land;  that  on  the  9th  day  of 
August  1907,  she  made,  executed,  and  deliv- 
ered to  the  same  defendants  another  deed  ot 
warranty  purporting  to  convey  to  the  said  de- 
fendants the  same  tract  of  land ;  that  said 
plaintiff  is  an  uneducated  woman  who  can 
neither  read  nor  write,  and  that  the  defend- 
ants, Senes  W.  anS  Charles  H.  Anthony,  pro- 
cured plaintiff  to  sign  and  deliver  to  them 
said  deeds  of  July  2,  1907,  and  August  9, 
1007,  req>ectlvely,  upon  the  false  and  fraud* 
ulent  statements  and  representations  made  to 
her  that  said  deeds  were  renewals  ot  said 
oil  and  gas  mining  lease  of  January  3,  1906; 
that  said  deed  of  July  2d  was  executed  be- 
fore the  removal  of  the  restrictions  upon  her 
surplus  allotment  and  was  therefore  null  and 
void ;  that  said  deed  of  August  9,  1907,  was 
void  because  no  consideration  whatever  was 
paid  therefor,  and  that  the  same  was  obtain- 
ed fraudulently,  as  aforesaid,  and  for  the 
purpose  of  an  attempted  ratification  of  said 
deed  of  July  2,  1907.  The  answer  of  the 
Anthonys  consisted:  (1)  Of  a  general  denial 
of  each  and  every  allegation  of  the  petition 
not  specifically  admitted;  ^)  an  admission, 
to  the  effect  that  the  plaintiff  executed  and 
delivered  to  them  the  deed  of  August  0,  1907, 
and  a  special  denial  that  the  execution  of 
said  deed  was  Induced  by  any  fraud  or  false 
representations,  but  that  the  full  considera- 
tion stated  therein  was  paid  for  the  land  de- 
scribed therela,  and  that  the  plalntlfi  under* 
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stood  tbe  full  meaning,  purport,  and  effect  of 
said  conveyance;  and  they  specially  denied 
that  said  deed  of  August  9,  1807,  was  taken 
In  ratlUcatlon  of  any  former  deed,  but  that 
said  deed  was  taken  as  a  separate  and  dis- 
tinct conveyance  for  an  adequate  considera- 
tion, which  has  been  fully  paid. 

Tbe  answer  of  the  defendant  Prairie  Oil  ft 
Gas  Compaixy,  which  deralgned  its  title 
through  the  Anthonys,  was.  In  effect,  the 
same  as  the  answer  of  the  Anthonys,  with  the 
exception  that  It  undertook  to  plead  facts 
whjch,  it  contends,  entitle  it  to  the  stat- 
us of  an  Innocent  purchaser.  Thereafter 
the  plaihtlff  filed  her  reply  to  the  answers  of 
the  defendants,  In  which  she  denied  every 
statement  and  allegation  contained  in  said 
answers,  except  such  as  admitted  statements 
In  plaintiff's  petition.  After  various  prelim- 
inary motions  had  been  overruled,  the  cause 
was  tried  to  a  Jury.  The  plaintiff  In  her  own 
behalf  testified.  In  substance,  that  by  reason 
of  certain  false  representations  and  state- 
ments made  to  her  by  her  husband,  she  was 
led  to  believe  that  the  Instruments  presented 
to  her  for  signature  at  the  time  she  execut- 
ed the  two  deeds  to  her  surplus  allotment 
were  renewals  of  the  oil  and  gas  lease  for- 
merly given  to  tbe  Anthonys,  as  alleged  In 
her  petltton.  Other  witnesses  were  offered 
for  tbe  purpose  of  corroborating  this  theory. 
Whereupon  the  plaintiff  rested  her  case. 
Xhereuiion  the  Prairie  Oil  ft  Qas  Company, 
Senes  W.  Anthony,  and  Charles  H.  Anthony 
separately  demurred  to  the  evidence  offered 
by  the  plaintiff,  for  the  reason  that  the  evi- 
dence, if  taken  as  true,  and  every  legal  pre- 
sumption resolved  In  Its  favor,  ftdls  to  con- 
stitute a  cause  of  action  against  said  defend- 
ants. Thereupon  the  following  statement  was 
made  by  the  court: 

"If  tbe  only  question  in  this  case  at  this  time 
is  tbe  question  of  fraud,  tbe  court  would,  un- 
der tbe  testimony  in  this  case,  sustain  tbe  mo- 
tion, but  an  additional  question  enters  into  this 
case  of  tbe  attempted  ratification  of  a  void  deed. 
Tbe  facts  as  they  appear  at  this  time  are  that 
a  deed  was  taken  which  was  absolutely  void, 
on  that  date,  $2,000  was  paid,  and  a  new  deed 
is  taken  a  few  days  later,  which  ander  the  law 
a  deed  could  be  taken,  and  the  consideration  is 
tbe  same  as  in  the  first  deed,  and  recites  a  con- 
sideration of  13,600.  •  •  *  If  this  first  deed 
was  void  and  the  second  was  a  ratification,  then 
there  conld  be  no  innocent  purchasers,  no  mat- 
ter how  far  removed,  under  toe  law  in  this  state. 
Tbe  demurrer  is  overruled ;  exceptions  allowed. 
I  will  instruct  the  jury  there  is  not  suificient 
testimony  to  constitute  fraud." 

Thereupon  Senes  W.  Anthony  in  bis  owji 
behalf  testified.  In  substance,  that  on  the  9th 
day  of  August,  1907,  he  purchased  the  120 
acres  of  land  Involved  herein  from  said  plain- 
tiff, for  which  the  deed  of  that  date  was  ex- 
ecuted; that  the  consideration  for  said  sale 
was  $3,000,  which  was  fully  paid  on  that 
date.  That  the  consideration  consisted  of  a 
promissory  note  for  |1,600  and  |1,700  In 
cash,  and  |300,  which  was  withheld,  to  pay 
for  an  agricultural  lease  held  by  Hackney  & 
Kennedy,   which  did  not  expire  until  two 


years  from  tbe  date  of  the  sale.    In  rebuttal 
the  plalntUC  testified  as  foUowa: 

"Q.  Mrs.  Carter,  yon  heard  the  testimony  of 
Mr.  Anthony  jnst  now,  did  you?  A.  Yes,  sir. 
Q.  I  will  ask  you  if,  on  August  9,  1907,  when 
this  second  deed  was  signed  by  yon,  if  there 
was  anytliing  said  to  yon,  or  between  you  and 
Mr,  Antbonv,  or  any  sgreement  entered  into  on 
that  da^  wnatever  between  you  and  Mr.  An- 
thony with  respect  to  him  retaining  $300  of  the 
purchase  money  that  he  was  to  pay  you  for  that 
land,  to  pay  on  any  lease?    A.  No,  sir." 

Thereupon  the  court  Instructed  the  jury  as 
follows: 

"(1)  Gentlemen  of  the  jury,  you  are  instruct- 
ed that  the  plaintiff  has  wholly  failed  to  intro- 
duce sufficient  testimony  to  prove  fraud  as  al- 
leged in  her  petition. 

"(2)  You  are  instructed  that  if  you  believe 
from  a  preponderance  of  the  evidence  in  this 
case  that  tbe  defendants  Senes  W.  Anthony  and 
Charles  U.  Anthony  took  a  conveyance  in  the 
form  of  a  deed  from  Annie  Carter,  the  plointiCE, 
on  the  2d  day  of  July,  1907,  purporting  to  con- 
vey the  lands  in  controversy  to  the  said  An- 
thonys, and  that  thereafter,  on  August  0,  1907, 
they  took  another  deed -or  conveyance  from  the 
said  Annie  Carter,  for  the  same  land,  and  that 
the  said  last  deed  was  taken  for  the  purpose  of 
ratifying  tbe  said  deed  previonsly  taken  on  July 
2.  1907,  as  aforesaid,  then  in  that  case  you  are 
instructed  that,  owing  to  the  restrictions  on  the 
plaintiffs  land  on  July  2,  1907,  her  conveyance 
of  that  date  was  absolutely  null  and  void,  and 
not  susceptible  of  ratification,  and  the  said  con- 
veyance taken  by  the  defendants  from  said 
Annie  Carter  on  August  9,  1907,  if  taken  for  the 
purpose  of  ratification  of  the  said  former  deed, 
would  be  absolutely  null  and  void,  and  as  to 
whether  the  said  deed  of  August  9,  1907,  was 
taken  by  the  defendants  Anthony  for  the  purpose 
of  raUiying  the  said  former  deed  of  July  2, 
1907,  you  will  look  to  the  conduct  of  the  plain- 
tiff and  the  said  Anthonys;  that  is  to  say,  what 
was  done  and  said  by  them  at  the  time  of  the 
taking  of  tbe  said  first  deed  of  July  2,  1907,  and 
as  to  what  they  did  and  said  at  the  taking  of 
the  second  deed  on  Au^st  9,  1907 ;  and  you 
will  consider  for  this  purpose  all  of  the  evidence 
surrounding  the  transactions,  and  look  to  tbe 
deeds  themselves,  which  are  in  evidence;  and  if 
you  believe  from  all  of  the  evidence  that  the 
said  second  deed  was  taken  for  the  purpose  of 
ratifying  the  said  first  -doed,  then  your  verdict 
should  be  in  favor  of  the  plaintiff  and  against 
the  defendant  Anthony,  and  also  against  the  de- 
fendant Prairie  Oil  &  Gos  Company,  for  the  rea- 
son that  the  defendant  Prairie  Oil  &  Gas  Com- 
pany stands  in  the  shoes  of  the  said  Anthonys 
as  to  its  title  in  tliis  land,  and  is  bound  and  con- 
cluded by  your  finding  that  said  last  deed  of 
August  9,  1907,  was  made  for  tbe  purpose  of  the 
ratification  of  said  first  deed  of  July  2,  1907. 

"(3)  You  are  further  instructed  that  the  deed 
executed  July  2,  1907,  is  void  and  conveyed  no 
title,  and  that  it  is  claimed  by  the  plaintiff  that 
the  deed  of  August  9,  1907,  is  an  attempted  rat- 
ification of  said  deed.  Upon  this  point,  you  are 
instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  fair  preponderance  of 
the  testimony  that  the  deed  of  August  9,  1907, 
is  a  ratification  of  the  deed  of  July  2,  1907; 
and,  if  you  so  find  by  sudi  fair  preponderance  of 
the  testimony,  then  your  verdict  should  be  for 
the  plaintiff  in  this  case. 

"(4)  You  are  further  instructed  that  If  all 
of  the  consideration  for  the  deed  of  August  8, 
1907,  aa  expressed  therein,  was  pMd  for  the  exe- 
cution thereof,  and  that  none  of  the  considera- 
tion was  a  part  of  that  which  was  paid  as  con- 
sideration of  the  deed  of  July  2,  1907,  then  the 
same  would  not  be  a  ratification,  bat  would  be  a 
new  and  Independent  transaction,  and  the  bur- 
den is  upon  the  plaintiff  to  prove  by  a  fair 


Digitized  by  CjOOQIC 


826 


leO  PA0I7I0  BBPORTBB 


<0k1. 


preponderance  of  the  testimoiiT  that  some  of  the 
consideration  of  the  deed  of  July  2,  1907,  form- 
ed a  portion  of  the  conaideration,  for  the  con- 
veyance of  Auguat  9,  1907,  an4  if  the  plaintiff 
has  failed  to  establish  this  by  a  fair  preponder- 
ance of  the  evidence,  then  yonr  verdict  should 
be  for  the  defendant." 

Thereupon  the  Jury  retired,  and  thereafter 
returned  the  foUowlng  verdict: 

"We,  the  jury,  impaneled  and  sworn  in  the 
above-entitled  cause,  do  upon  our  oaths  find  for 
the  defendants." 

Thereupon  the  court  entered  judgment 
against  the  plaintiff  and  In  favor  of  the  de- 
fendants, quieting  their  title  to  the  land  In 
controversy,  etc.,  to  reverse  which  this  pro- 
ceeding In  error  was  commenced. 

The  general  assignments  of  error  necessary 
to  notice  herein  may  be  stated  briefly  as  fol- 
lows: (1)  The  court  erred  In  holding  that 
there  was  not  sufficient  evidence  adduced  at 
the  trial  to  take  the  case  to  the  Jury  on  the 
question  of  actual  fraud  in  tlie  procurement 
of  both  deeds;  (2)  the  court  erred  in  sub- 
mitting to  the  Jury  the  question  whether  the 
deed  of  August  9,  1907,  was  given  in  'ratifica- 
tion of  the  former  deed,  dated  July  2,  190T. 

In  my  opinion,  the  Judgment  of  the  court 
below  should  be  affirmed.  All  the  evidence 
offered  by  the  plaintiff  was  in  support  of 
her  charge  of  actual  fraud,  which,  she  al- 
leged, consisted  in  certain  false  statements 
made  to  her  by  her  husband,  which  induced 
her  to  believe  that  she  was  signing  renewals 
of  an  oil  and  gas  lease,  when  in  truth  and  in 
fact  she  was  executing  deeds  of  conveyance. 
I  agree  with  my  Brothers  that  this  evidence 
was  so  vague,  uncertain,  unsatisfactory,  and 
altogether  lacking  In  that  weight  and  cogency 
necessary  to  set  aside  a  deed  on  the  ground 
of  fraud  as  to  warrant  the  court  in  instruct- 
ing the  Jury  that  the  plaintiff  had  wholly  fail- 
ed to  introduce  suSldent  testimony  to  prove 
fraud,  as  alleged  in  her  petition.  Moore  v. 
Adams  et  al.,  26  Okl.  48,  108  Pac.  392. 

On  the  next  proposition  able  counsel  of 
record  for  the  respective  parties  have  filed 
voluminous  briefs  which  are  supplemented 
by  many  briefs  prepared  by  counsel  amid 
curiae.  These  briefs  are  all  filed  upon  the  as- 
sumption that  the  case  as  made  by  the  evi- 
dence requires  a  construction  of  section  16 
of  the  act  of  Congress  of  June  30,  1902,  and 
section  19  of  the  act  of  Congress  of  April  28, 
1906.  The  trial  court  also  seems  to  have 
taken  this  view  of  it,  and  It  is  upon  this 
theory  that  the  opinion  of  the  majority  of 
this  court  is  based.  After  a  very  careful  ex- 
amination of  the  record  upon  petition  for  re- 
hearing, I  am  unable  to  see  the  case  in  that 
light.  It  is  true  that  the  plaintiff  set  out 
allegations  in  her  petition  to  the  effect  that 
both  deeds  were  violative  of  the  federal  acta, 
but  she  offered  no  evidence  tending  to  sup- 
port these  allegations,  and  nothing  was  de- 
veloped at  the  trial  which  tended  to  cure  this 
omission.  Every  particle  of  evidence  intro- 
duced or  offered  by  the  plaintiff  was  directed 
toward   establishing   the   charge   of   actual 


fraud,  which,  according  to  her  statement, 
consisted  in  being  induced  by  false  repre- 
sentations to  sign  the  deeds,  when  in  truth 
and  in  fact  she  Intended  to  sign  a  renewal  of 
an  oil  and  gas  lease,  whilst  every  particle 
of  evidence.  Introduced  or  offered  by  the  de- 
fendants was  for  the  purpose  of  rebutting 
tills  theory.  The  deed  of  July  2,  1907,  which 
Is  admittedly  void  as  violative  of  the  stat- 
ute, contains  no  contract  or  agreement  for 
the  execution  of  any  subsequent  deed,  and 
there  was  no  evidence  offered  or  introduced 
which  tended  to  show  that  the  deed  of  August 
9,  1907,  whldi  admittedly  was  executed 
after  the  removal  of  restrictions,  was  made 
pursuant  to  any  contract  or  agreement  enter- 
ed Into  before  the  removal  of  restrictions, 
or  that  it  was  executed  for  the  purpose  of 
-ratifying  any  previous  deed  made  before  the 
removal  of  restrictions.  On  the  contrary, 
the  evidence  of  the  plaintiff  Is  inconsistent 
with  the  theory  that  the  last  deed  was  an  at- 
tempted ratification  of  any  former  deed,  or 
that  she  Intended  to  execute  any  instrument, 
either  lease  or  deed,  pursuant  to  any  con- 
tract or  agreement  entered  Into  either  be- 
fore the  removal  of  the  restrictions  or  at 
any  other  time. 

Ordinarily  ratification,  like  a  contract,  in- 
cludes within  it  an  intention  to  approve,  by 
act,  word,  or  conduct,  that  which  was  at- 
tempted, but  which  was  improperly  or  un- 
autborlzedly  performed  in  the  first  Instance. 
OaUup  y.  Fox,  64  Conn.  491,  80  AU.  756; 
Hartman  v.  Homsby,  142  Ma  368,  44  S.  W. 
242. 

In  the  face  of  the  testimony  of  the  plaln- 
tifl  herself  that,  at  the  times  she  signed  both 
deeds,  she  thought  she  was  signing  a  renew- 
al of  an  oil  and  gas  lease,  I  cannot  con- 
ceive how  it  could  be  held  that  the  last  deed, 
which  was  executed  after  the  removal  of  re- 
strictions, was  in  \  any  sense  intended  by  her 
to  be  a  ratification  of  the  former  deed,  ex- 
ecuted before  the  removal  of  restrictions. 
And  this  testimony  is  also  repugnant  to  the 
theory  that  the  last  deed  was  executed  pursu- 
ant to  any  contract  or  agreement  entered 
into  between  the  parties  before  the  removal 
of  restrictions.  In  such  drcumstances.  It  Is 
quite  dear  to  me  that  at  the  close  of  the 
plaintiff's  evidence,  there  being  no  suffl- 
dent  proof  of  actual  fraud,  and  no  proof  of- 
fered for  the  purpose  of  showing  that  the  last 
deed  was  violative  of  any  statute,  the  trial 
court  should  have  directed  a  verdict  tor  the 
defendants. 

The  only  additional  material  evidence  of- 
fered was  the  testimony  of  the  defendant 
Senes  W.  Anthony,  which  we  have  hereinbe- 
fore set  out  in  substance.  This  evidence  of 
the  defendant  did  not,  in  any  way,  tend  to 
show  that  the  last  deed  was  intended  as  a 
ratification  of  any  former  act  or  deed,  or 
that  it  was  made  pursuant  to  any  contract 
or  agreement  entered  Into  prior  to  the  re- 
moval of  restrictions.     On  tiie  contrary,  It 
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tended  directly  to  dlsivave  any  such  Inten- 
tion. I,  therefore,  conclude  that  there  was 
no  evidence  Introduced  at  the  trial  by  either 
party  -which  directly  tended  to  prove  that  the 
last  deed,  which  was  glyen  after  the  removal 
of  restrictions,  and  based  upon  an  adequate 
consideration,  was  an  attempted  ratlflcatlon 
of  the  prior  void  deed,  or  that  It  was  given 
pursuant  to  any  contract  or  agreement  be- 
tween the  parties  entered  into  before  the  re- 
moval of  restrictions.  Moreover,  it  may  be 
assumed  that,  notwithstanding  the  evidence 
was  not  sufficient  to  take  the  case  to  the  Jury 
on  the  question  of  actoal  fraud,  or,  taken  lit- 
erally, did  not  tend  to  establish  that  the  last 
deed  constituted  a  ratlflcatlon  of  the  void 
deed,  or  that  it  was  given  pursuant  to  a  con- 
tract or  agreement  made  prior  to  the  remov- 
al of  restrictions,  there  were  some  facts 
and  drcumBtances  developed  at  the  trial 
from  which  an  Inference  might  reasonably 
be  drawn  by  the  Jury  that  the  iMurtles  enter- 
tained an  ulterior  motive  that  the  last  deed 
should  constitute  a  ratification  of  the  first,  or 
that  the  first  deed  should  constitute  a  con- 
tract or  agreement  for  the  execution  of  the 
second,  and  still  the  Judgment  of  the  court 
below  should  not  be  reversed.  In  such  dr^ 
cumstances,  the  Intention  of  the  parties  would 
be  a  question  of  fact  for  the  Jury,  to  be 
gathered,  as  the  trial  court  Instructed  the 
Jury  in  Instruction  No.  2 — 
"from  the  conduct  of  the  plaintiff  and  the  said 
Anthonys :  that  is  to  say,  what  was  done  and 
said  by  them  at  tlie  time  of  the  taking  of  the 
said  first  deed  on  July  2,  1907,  and  as  to  what 
they  did  and  said  at  the  time  of  the  taking  of 
the  second  deed  on  August  9, 1907;  and  you  will 
consider  for  this  purpose  all  of  the  evidence  sui^ 
rounding  the  transaction,  and  look  to  Uie  deeds 
themselves,  which  are  in  evidence." 

As  the  jury  found  in  favor  of  the  good 
ftiltta  of  the  defendants  on  evidence  which 
seems  to  me  sufficient,  their  verdict  should 
not  be  disturbed. 

From  the  InstmctioDs  given.  It  is  apparent 
that  the  trial  court  was  of  the  opinion  that 
there  was  evidence  adduced  at  the  trial  from 
which  a  hidden  purpose  by  the  parties  to 
violate  the  statute  might  be  reasonably  in- 
ferred, although  such  an  Inference  would  be 
inconsistent  with  the  expressed  purpose  of 
the  parties  themselves,  as  disclosed  by  their 
evidence.  This  was  the  most  favorable  view 
for  the  plaintiff  that  could  possibly  have  been 
taken  of  the  case.  In  my  Judgment,  how- 
ever, what  was  said  In  the  case  of  Rankin  v. 
Blaine  (bounty  Bank,  20  Okl.  68,  98  Pat  636, 
18  li.  B.  A.  (N.  S.)  612,  wherein  a  somewhat 
Similar  situation  arose,  is  applicable  here: 

"In  the  case  at  bar  there  really  was  no  issue 
of  fact  joined  by  'the  evidence  to  be  submitted 
to  the  jury.  The  court  probably  should  have 
taken  the  case  from  the  jury;  but  the  mere  fact 
that  it  presented  a  certain  question  to  the  jury, 
and  the  jury  made  a  finding  that  was  entirely 
consietent  with  the  undisputed  evidence,  does 
not,  to  our  mind,  constitute  prejudicial  error,  if 
error  at  all." 

I  am  also  convinced  that  the  conclusion 
reached  by  my  Brothers  is  Inconsistent  in 


principle  with  the  former  opinions  of  this 
court,  sustaining  deeds  eseeuted  by  Indians 
under  somewhat  similar  circumstances.  Hen- 
ly  V.  Davis,  156  Pac.  337 ;  McKeever  v.  Car- 
ter, 157  Pac.  66;    Welch  v.  Ellis  et  al.  (No. 

6806),  handed  down  to-day,  161  Pac. ,  and 

Oo-woko-cfaee  v.  Chapman  (No.  6979),  161 
Pac.  — ,  not  yet  officially  reported.  The 
latter  case  seems  to  me  to  be  clearly  In  point, 
and  what  was  said  in  Welch  v.  Ellis  et  al., 
supra,  in  relation  to  the  practical  construc- 
tion placed  upon  these  restrictive  statutes  by 
the  Secretary  of  the  Interior  and  the  Depart- 
ment of  Justice,  is  peculiarly  applicable  to 
the  facts  and  circumstances  of  the  case  at 
bar. 

I  am  also  of  the  opinion  that  the  court  is 
in  error  in  holding  that  this  Is  an  action  of 
purely  equitable-  cognizance,  and  that  the 
trial  court  erred  in  entering  Judgment  upon 
the  verdict  as  In  a  common-law  action.  The 
plaintiff  alleged  that  she  was  the  owner  of 
the  legal  and  equitable  title  to  the  land,  and 
that  the  two  deeds  she  executed  were  abso- 
lutely void  and  of  no  force  or  effect,  where- 
fore she  prayed  that  the  defendants  be  eject- 
ed from  the  land,  and  that  her  title  thereto 
be  quieted.  It  is  conceded  that  she  had  not 
been  in  possession  of'  the  land  for  several 
years  prior  to  tHe  time  she  filed  her  action, 
the  defendants  Anthony  having  been  placed 
in  possession  by  the  plaintiff  at  the  time  she 
executed  the  deeds,  and  that  they,  or  parties 
holding  under  them,  have  been  in  quiet  posses- 
sion ever  since.  Merely  because  the  plaintiff 
may  have  denominated  her  action  one  to  qui- 
et tlQe  will  not  change  the  nature  or  char- 
acter of  her  remedy.  Earlan  v.  Bankers  M. 
T.  Co.  (C.  C.)  32  Fed.  305. 

In  such  circumstances,  the  role  is  "Well  set- 
tied  that,  where  the  defendant  Is  in  posses- 
sion of  the  land,  there  is  nothing  to  hinder 
plaintiff  from  maintaining  an  action  in  eject- 
ment, and,  having  an  adequate  remedy  at 
law,  he  cannot  maintain  au  action  In  equity 
to  remove  cloud  from  title.  United  States  v. 
Wilson,  118  U.  a.  86,  6  Sup.  Ct.  991,  30  I*  Ed, 
110;  Frost  V,  Spltiey,  121  U.  S.  652,  7  Sup. 
Ct  1129.  30  L.  Ed.  101;  Crane  v.  Randolph. 
30  Ark.  579;  Blackwood  v.  Van  Vleet,  11 
Mich.  252.  It  has  frequently  been  held  that  a 
grant  or  patent  may  be  Impeached  in  an  ac* 
tion  of  ejectment  when  the  issuance  of  such 
Instrument  Is  unauthorized  or  prohibited  by 
statute.  9  R.  C.  L.  913 ;  Frazier  v.  Jenkins, 
64  Kan.  615,  68  Pac.  28,  57  L.  R.  A.  675; 
Klrkpatrick  v.  Clark,  132  111.  432,  24  N.  B.  71, 
8  Ii.  R.  A.  511,  22  Am.  St.  Rep.  531.  But, 
as  in  my  Judgment  there  was  ample  evidence 
to  support  the  verdict,  whether  the  action  be 
treated  as  one  at  law,  as  in  the  court  below, 
or  In  equity,  as  by  this  court,  I  do  not  deem 
It  necessary  to  discuss  this  question  at  any 
great  length. 

I  am  authorized  to  state  that  Mr,  Justice 
THACKEii  concurs  In  this  dissenting  opin- 
ion. 
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CHICAGO,  R.  I,  &  P.  BY.  CO.  et  aL  ▼. 

CLEVELAND  et  al.     (No.  7853.) 
(Supreme  Court  of  Oklahoma.     Oct.  3,  1916.) 

(SvlUbua  by  the  Court.) 

1.  Appkai.  and  Ebbob  «=»322— Paeties— Who 
AUK  Parties. 

Where  one  only  of  two  defendants  in  a  joint 
judgment  files  a  motion  for  a  new  trial,  but  both 
join  as  plaintiffs  in  error  in  an  appeal  therefrom 
and  the  case-made  for  appeal  and  the  notice  for 
settling  and  signing  same  is  served  upon  the  de- 
fendant, who  filed  no  motion  for  new  trial,  and 
such  defendant  in  due  time  waived  the  issuance 
of  summons  in  error  and  entered  his  voluntary 
appearance  in  this  court,  held,  that  such  party  is 
in  this  court,  and  the  party  who  filed  the  motion 
for  new  trial  and  properly  preserved  the  record 
is  a  proper  plaintiff  in  error,  and  entitled  to  have 
his  appeal  reviewed. 

[Ed.  Note.— For  other  casesv  see  Appeal  and 
Error,  Cent  Dig.  {}  1705-1797 ;  Dec.  iMg.  «=» 

2.  Appeai.  and  Ebbob  <S=3429  —  PBOCKEDiNas 
FOB  Tbansfer  op  Oatjse— Waiveb. 

A  defendant  in  error  or  his  attorney  may 
waive  in  writing  the  issuance  and  service  of  a 
summons  in  error,  and  such  waiver  may  be  made 
at  any  time,  prior  to  the  expiration  of  the  time 
allowed  for  appeal, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  2168-2172 ;  Dec.  Dig.  ®=> 
429.] 

3.  Cabbibbb  «s»51,  55— Cabbiaoe  of  Goods- 
Duty  OF  Carbieb— "Biix  OF  Lading." 

A  "bill  of  lading"  is  an  instrument  in  writ- 
ing, signed  by  a  carrier  or  his  agent,  describing 
the  freight  so  as  to  identify  itj  and  it  is  the  duty 
of  a  carrier  or  its  agent,  issuing  a  bill  of  lading, 
for  those  products  for  which  it  is  the  general 
custom  for  shippers  to  draw  drafts  npon  the  con- 
signee or  otiiers,  with  bill  of  lading  attached,  to 
use  ordinary  care  in  issuing  such  bill  of  lading, 
in  reference  to  the  quantity  and  description  of 
the  product  for  which  such  bill  of  lading  is  is- 
sued. 

[Ed.  Note.— For '  other  cases,  see  Carriers, 
Cent.  Dig.  »  180, 148,  149,  168;  Dec.  Dig.  «&=» 
51,  55. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Lading.] 

4.  Words  and  Phbases— "Bale  of  (Jotton." 

A  "bale  of  cotton,"  as  the  term  is  nsed  in 
the  commercial  and  business  world,  means  a 
standard  package  of  merchantable  lint  cotton, 
separated  from  the  seed  by  the  first  process  of  a 
cotton  gin,  weighing  approximately  500  pounds, 
and  classable  under  one  of  the  recognized  market 
grades. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bale.] 

6.    WOBDS  AND  FHBASES  — "GbABBOTS." 

"Orabbots,"  or  oilmill  motes,  are  composed  of 
small  particles  of  refuse  cotton,  detached  from, 
but  left  with,  the  seed  in  the  first  ginning  pro- 
cess and  generally  separated  and  recovered  by  a 
process  of  reginuing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Grabbot 
Cotton.] 

6.  Cabbiebs  e=»57  —  Cabbiaoe  of  Goods  — 
Bills  or  Lading. 
A  bill  of  lading,  issued  by  a  carrier  upon  the 
receipt  of  61  bales  of  "grabbots,"  describing  the 
same  as  61  bales  of  cotton,  without  any  qualify- 
ing or  modifying  term,  is  not  a  correct  descrip- 
tion of  the  freight;  and,  where  an  innocent  per- 
son has  paid  money  relying  on  the  representa- 


tions contained  in  sncli  bill,  and  sastalus  damag- 
es thereby,  he  may  reoover  from  such  carrier  tht 
moneys  so  paid. 

[Ed.  Note.— For  other  cases,  see  Carricn, 
Cent  Dig.  i  170;   Dec.  Dig.  <8=s>57.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  by  A.  S.  Cleveland  and  others 
against  the  Chicago,  Bock  Island  &  Pacific 
Railway  Company  and  another.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

R.  J.  Roberts,  C.  O.  Blake,  and  W.  H. 
Moore,  all  of  El  Beno,  and  K.  W.  Shartel, 
and  Blake  &  Boys,  all  of  Oklahoma  City,  for 
plaintiffs  in  error.  E.  L.  Fnlton,  of  Okla- 
homa City,  for  defendants  In  error. 

EDWABDS,  O.  For  convenience,  the  par- 
ties will  be  referred  to  as  plaintiffs  and  de- 
fendants, according  to  fhelr  position  In  the 
lower  court. 

The  plaintiffs  c(Hnmenced  this  action 
against  the  defendant  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  and  V.  P. 
Barrett,  by  filing  their  petition,  and  later 
their  amended  petition,  in  which,  after  for- 
mal and  Jurisdictional  allegations,  It  Is  al- 
leged. In  substance:  That  on  April  21,  1911, 
the  defendant  railway  company,  by  A.  B. 
Harding,  Its  authorized  agent,  at  Hobart, 
Okl.,  Issued  and  delivered  to  defendant, 
V.  P.  Barrett,  Its  bill  of  lading  No.  D-133, 
for  61  bales  of  cotton,  marked  "V.  P.  B.," 
weighing  30,500  pounds,  a  copy  of  said  bill 
of  lading  being  attached.  That  the  signature 
of  the  said  Harding  was  certified  by  said 
railway  company,  a  copy  of  snch  certificate 
being  also  attached.  That  said  bill  of  lading 
was  wholly  false,  fraudulent,  and  untrue, 
and  known  by  the  said  Harding  and  the  said 
Barrett  at  the  time  same  was  issued  to  be 
false,  fraudulent,  and  untrue.  That  the  said 
Harding  at  the  time  knew  that  the  defendant 
company  had  not  received  61  bales  of  cotton, 
but  knew  that  there  had  l)een  delivered  to 
said  company  61  bales  of  grabbots  or  oilmill 
motes,  and  knew  that  said  grabbots  or  ollmlll 
motes  were  not  cotton.  That  said  bill  of  lad- 
ing was  fraudulently,  wrongfully,  carelessly, 
and  negligently  Issued  by  said  Harding. 
Then  follows  the  allegation,  that  the  said 
bin  of  lading  was  indorsed  by  the  said  Bar- 
rett, and  a  draft  for  $3,965,  drawn  on  plaln- 
Uffs  at  Houston,  Tex.,  with  said  bill  of  lading 
attached,  which  was  sent  through  banking 
channels  in  the  ordinary  course  of  business 
and  presented  and  paid  by  plaintiffs  before 
the  arrival  of  said  cotton  Sx  Houston,  Tex., 
Its  place  of  destination.  That  said  draft  was 
drawn  and  paid  pursuant  to  a  general  custom 
In  tbe  states  of  Texas  and  Oklahoma.  That 
said  61  bales  of  grabbots  or  oilmill  motes  were 
delivered  by  the  defendant  company  to  plain- 
tiff under  said  bill  of  lading  and  received  by 
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plaintiff  for  the  reason  tbat  the  same  were 
delivered  as  cotnprlsiDg  the  shipment  under 
said  bill  of  lading,  and  that  plaintiffs  de- 
sired to  protect  themselves  as  far  as  possible 
b;  reason  of  the  payment   of  said   draft. 
Tbat  said  grabbots  or  oUmlU  motes  were 
stored  in  a  warehouse,  which  warehouse  and 
said  contents  were  later  destroyed  by  fire, 
and  the  said  grabbots  or  oUmill  motes  were 
settled  for  by  the  insurance  company  at  three 
cents  per  pound,  aggregating  $1,022.28,  an 
nmoont    In    excess    i>t    their    actual    value. 
Plaintiff   further  alleges   that  the  said  61 
bales  of  grablMits  or  oUmill  motes  did  not 
come  wltliln  the  description  nor  constitute 
the  cotton  described  in  the  bill  of  lading  In 
that  grabbots  or  oilmiU  motes  were  not  cot- 
ton nor  the  product  of  any  cotton  gin.    Judg- 
ment Is  prayed  for  the  amount  of  the  differ- 
ence between  the  draft  paid  and  the  sum  re- 
ceived from   the  insurance  company.     The 
defendant,   V.   P.   Barrett,   filed  no   answer. 
The  defendant  railway  company  filed  an  un- 
verified general  denial,  with  an  admission  of 
corporate  capacity.    Judgment  was  rendered 
by   default   against   the   defendant   Barrett, 
and  the  action  as  to  the  defendant  railway 
company  tried  to  a  Jury,  and  a  verdict  ren- 
dered for  the  amount  prayed  for,  npon  which 
verdicts  judgment  was  entered.     A  motion 
for  new  trial  was  filed  by  the  railway  com- 
pany, which  was  overruled  and  exceptions 
saved,  and,  within  extensions  of  time  allow- 
ed, an  appeal  was  filed  In  this  court,  with 
both  the  defendant  Barrett  and  the  defend- 
ant railway  company  plaintiffs  in  error,  and 
the  plaintiffs  below  as  defendants  In  error. 

[1]  At  the  outset  a  motion  to  dismiss  the 
appeal  Is  urged,  for  the  reason  that,  as  the 
appeal  Is  by  case-made  and  no  motion  for 
new  trial  was  made  by  the  defendant  Bar- 
rett, be  is  not  properly  In  this  court  as  a 
plalntlflF  In  error,  and  the  record,  not  being 
certifled  as  such,  cannot  be  treated  as  a  tran- 
script, and  for  the  further  reason  that  the 
waiver  of  Issuance  of  sammons  In  error  and 
the  entry  of  voluntary  apiiearance  was  made 
prior  to  the  filing  of  case-made  and  petition 
in  error  In  this  court.  The  record  discloses 
that  the  defendant  V.  P.  Barrett  appears  as  a 
plalntlfl  In  error;  that  the  case-ntade  was 
served  upon  him;  that  he  waived  the  sug- 
gestion of  amendments  thereto,  and  waived 
notice  of  time  and  place  of  presenting  the 
case-made  to  the  trial  judge  for  settUng  and 
signing,  also  waived  the  issuance  and  service 
of  summons  in  error,  and  In  the  same  in- 
strument entered  a  voluntary  appearance.  In 
these  words: 

"I,  V.  P.  Barrett,  the  undendgned,  defendant 
in  the  above-entitled  cause,  hereby  waive  the  is- 
saance  and  service  of  summons  in  error  out  of 
the  Supreme  Court  of  the  state  of  Oklahoma  in 
the  above-entitled  cause,  and  hereby  voluntarily 
enter  my  appearance  in  said  court  in  said  cause?* 

These  seem  to  be  unusual  steps  for  a  plain- 
tiff In  error  to  pursue  in  taking  an  appeal  to 
this   court.     Just  why  a  plaintiff  in  error 


should  deem  It  necessary  to  serve  bis  case- 
made  upon  himself  and  maJke  the  waivers 
mentioned  we  are  at  a  loss  to  comprehend, 
unless  it  Is  to  meet  just  such  a  condition  as 
is  here  presented. 

While  two  separate  verdicts  were  rendered 
in  this  action,  one  against  each  of  the  de- 
fendants, the  one  against  the  defendant  Bar- 
rett by  direction  of  the  court,  and  by  default, 
the  one  against  the  defendant  railway  com- 
pany after  a  trial,  yet'  the  Judgment  entered 
upon  these  verdicts  Is  a  Joint  judgment 
against  the  defendants,  and  it  Is  well  settled 
by  this  court  that  all  persons  against  whom 
a  joint  Judgment  has  been  rendered  must  be 
made  parties  to  a  proceeding  to  reverse  such 
judgment.  A  failure  to  Join  any  of  them  is 
ground  for  the  dismissal  of  the  appeal.  The 
authorities,  however,  do  not  require  that  the 
parties  in  tbe  trial  court  shall  be  before  this 
court  In  any  particular  capacity,  but  permits 
them  to  appear  as  plaintiff  in  error  or  de- 
fendant in  error,  and  to  be  brought  in  by 
summons  or  voluntary  appearance.  Outcalt 
V.  ColUer,  6  Okl.  616,  52  Pac.  "^9 ;  Id.,  8  Okl. 
473,  58  Pac.  642;  Wedd  v.  Gates,  15  CM.  602, 
82  Pac.  808;  Strange  et  al.  v.  Crimson,  22 
Okl.  841,  98  Pac.  937;  Weiabender  et  al.  v. 
School  Dlst.  No.  6  of  Caddo  County,  24  Okl. 
17S,  108  Pac.  639;  John  v.  PaulUn  et  al.,  24 
Okl.  636,  104  Pac.  865;  First  National  Bank 
V.  Jacobs,  26  Okl.  840,  111  Pac.  303;  Vaught 
V.  Miners'  Bank  of  JopUu,  27  OkL  100,  111 
Pac.  214;  Bums  v.  Toney,  27  Okl.  728,  117 
Pac.  209;  Tmgeon  et  al.  v.  Oallamore,  28 
Okl.  78, 117  Pac.  797;  Qwlnnup  et  al.  v.  Grif- 
fins et  al.,  84  Okl.  117, 124  Pac.  1091;  WUey 
V.  Ooijbb,  88  Okl.  71,  181  Pac.  1008;  South- 
western S.  &  I.  Co.  ▼.  Hall,  40  Okl.  447,  139 
Pac.  305.  So,  then,  if  the  defendant  below, 
V.  P.  Barrett,  Is  In  this  court  by  voluntary 
appearance.  It  Is  Immaterial  whether  he  be 
styled  a  plaintiff  or  a  defendant  In  error. 
AU  jurisdictional  requirements  having  been 
met,  the  plaintiff  in  error,  railway  company, 
would  have  a  right  to  have  its  appeal  review- 
ed in  this  court,  although  V.  P.  Barrett,  oa 
account  of  his  failure  to  file  a  motion  for 
new  trial,  would  not  have  such  right.  Hav- 
ing reached  this  conclusion.  It  is  immaterial 
that  the  case-made  Is  not  certified  as  a  tran- 
script 

[2]  It  Is  further  urged,  as  a  ground  for  db^ 
missal,  that  the  signing  of  the  waiver  of 
summons  in  error  before  the  settling  and 
signing  of  the  case-made  by  the  trial  Judge 
is  insuffldent  to  give  this  court  Jurisdiction. 
Tti\»  Is  an  entirely  new  question,  and  the 
only  anthority  cited  by  either  party  Is  the 
case  of  Taylor  v.  Biggs  (Kan.  App.)  02  Pac. 
910,  In  which  it  la  held  that  the  waiver  of 
summons  In  error  after  the  case-made  has 
been  settled  and  signed  is  soffident,  the  court 
In  that  case  saying: 

"There  is  do  statute  authorising  a  pcraon  to 
waive  the  issuance  and  service  of  sununons  prior 
to  the  commencement  of  an  action  in  the  district 
court.    The  taking  of  a  case  from  the  trial  wmi       T 
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to  the  Court  of  Appeals  is  not  the  commence- 
ment of  an  action,  but  is  an  appeal,  and  control- 
led by  other  statutory  provlsiong.  In  proceedings 
for  the  review  of  a  judgment  of  a  trial  court,  the 
.  defendant  in  error  or  his  attorney  may  waive 
'  in  writing  the  issuance  and  service  of  a  summons 
in  error.  •  •  •  We  see  no  reason  why  such 
waiver  may  not  be  made  at  any  time  after  the 
case-made  has  been  settled  and  certified  by  the 
trial  judge." 

That  case  is.  we  think,  in  point,  the  only 
difference  being  In  that  case  the  waiver  was 
signed  after  settling  and  signing,  while  in 
the  case  at  bar  the  waiver  was  signed  prior 
to  the  settling  and  signing  of  the  case-made. 
The  mere  settling  and  signing  of  the  case- 
made  does  not  make  the  waiver  effective — 
the  case  might  be  settled  and  signed  and 
never  filed;  such  waiver  can  have  no  effect 
until  the  appeal  is  filed  in  this  court  The 
mere  fact  that  the  waiver  was  executed  prior 
to  the  filing  of  the  appeal,  or  prior  to  the 
settling  and  signing  of  the  case-made,  would 
not,  we  think,  affect  the  appeaL  The  prac- 
tice among  the  attorneys  of  this  state  of 
waiving  In  writing  summons  in  error  prior  to 
the  settling  and  signing  of  the  case-made  is, 
and  for  many  years  has  been,  very  general, 
and  we  see  no  good  reason  for  withholding 
judicial  sanction  of  such  jHractlce.  The  law 
apprises  the  counsel  for  a  successful  litigant 
and  his  client  of  the  right  of  the  adverse 
party  to  appeal,  and  if  such  successful  lit- 
igant, even  before  the  case-made  is  settled 
and  signed,  elects  to  waive  the  issuance  and 
service  of  summons  in  error,  he  will  not  be 
heard  to  question  the  sufficiency  of  the  ap- 
peal on  that  ground.  When  the  case-made  is 
filed  in  the  appellate  court,  the  waiver  be- 
comes effectiva  .  The  motion  to  dlsnAss  Is 
therefore  overruled. 

13]  Our  statute  (Ber.  Laws  ISIO),  defining 
bills  of  lading  and  touching  their  negotiabil- 
ity, is  as  follows: 

"82S.  A  bill  of  lading  is  an  instrument  in  writ- 
ing, signed  by  a  carrier  or  his  agent,  describing 
the  freight  so  as  to  identify  it ;  stating  the  name 
of  the  consignor  and  the  terms  of  the  contract 
for  carriage,  which  may  include  reasonable  re- 
quirements as  to  notice  and  demand  of  damages ; 
and  agreeing  or  directing  that  the  freight  be  de- 
livered to  the  order  or  assigns  of  a  specified  per- 
son at  a  specified  place. 

"829.  AU  the  title  to  the  freight  which  the  first 
holder  of  a  bill  of  lading  had  when  he  received 
it  passes  to  every  subsequent  indorsee  thereof, 
in  good  faith  and  for  value,  in  the  ordinary 
course  of  business,  with  like  effect  and  in  like 
manner  as  in  the  'Caae  of  a  bill  of  exchange. 

"830.  When  a  bill  of  lading  is  made  to  bearer, 
or  in  equivalent  terms,  a  simple  transfer  thereof 
by  delivery  conveys  the  same  title  as  an  indorse- 
ment" 

A  bill  of  lading  is  a  receipt  as  to  the  quan- 
tity and  description  of  the  goods  shipped  and 
a  contract  to  transport  and  deliver  the  goods 
to  the  consignee  or  order  (Delaware  v.  Oregon 
Iron  Co.,  14  Wall.  679,  20  L.  Ed.  779),  and  we 
construe  the  petition  in  this  case  to  state  a 
cause  of  action  for  negligence  and  want  of 
ordinary  care  on  the  part  of  the  agent  of  the 
defendant  railway  company  in  issuing  the  blU 
of  lading  complained  of.   Though  the  petition 


contains  allegations  tending  toward  the  the- 
ory that  the  action  is  one  for' fraud,  yet,  con- 
sidered as  a  whole,  the  action  is  based  on  the 
negligence  and  want  of  ordinary  care  of  de- 
fendant's agent.  As  was  said  in  the  case  of 
M.,  K.  &  T.  Ry.  Co.  V.  Sealy  et  al.,  78  Kan. 
758,  99  Pac.  230: 

"In  the  petition  in  this  case  there  are  aver- 
ments •  •  •  sufficient  to  set  np  a  cause  of 
action  for  a  breach  of  contract;  and  there  are 
averments  that  the  bills  were  issued  fraudulent- 
ly, and  that  by  reason  thereof  the  plaintiffs  have 
suffered  damage,  but  these  latter  may  be  regard- 
ed as  merely  statements  averring  a  breach  of 
the  contract  for  it  sufficiently  appears  that  the 
action  is  solely  to  recover  the  amount  advanced 
upon  the  faith  of  the  statements  contained  in  the 
contracts.  The  doctrine  is  well  settled  that 
where  a  petition  contains  a  good  cause  of  action 
for  a  breach  of  contract  the  addition  of  words 
or  averments  which  are  appropriate  to  a  cause 
of  action  for  a  wrong  will  not  change  the  action 
from  contract  to  tort" 

[4-6]  The  question  tor  our  determination 
then  Is,  Were  the  61  bales  of  grabbots  prop- 
erly described  in  the  bill  of  lading,  or,  if  not, 
did  the  agent  for  tbe  railway  company  use 
ordinary  cnre  In  describing  In  the  bill  of  la- 
ding the  said  produce  received  for  shipment? 
"A  bale  of  cotton,"  as  the  term  is  used  com- 
mercially, means  a  package  of  merchantable 
lint  cotton,  separated  from  the  seed  by  and 
the  first  produce  of  a  cotton  gin,  weighing 
approximately  500  pounds  and  classable  un- 
der one  of  the  recognized  grades  of  cotton. 
Cotton  might  be  baled  before  being  ginned, 
and  in  such  state  might,  in  a  popular  sense, 
be  called  a  bale  of  cotton,  but  it  could  not 
be  so  classified  in  a  commercial  sense.  The 
same  is  true  of  "linters"  and  of  "grabbots." 
Grabbots,  or  oilmlU  motes,  are  composed  of 
the  small  particles  of  refuse  cotton,  detached 
from,  but  left  with,  the  seed  In  the  first  pro- 
cess of  ginning  and  generally  recovered  from 
the  seed  by  a  process  of  reglnntng.  In  a 
generic  sense  grabbots  are  cotton,  but  not  in 
that  sense  in  which  the  term  "cotton"  is  used 
in  the  commercial  and  business  world.  The 
statute,  section  828,  supra,  requires  the  bill 
of  lading  to  describe  the  freight  so  as  to 
identify  it,  yet  no  one  in  the  cotton  business 
would  identify  61  bales  of  grabbots  under  a 
bill  of  lading  describilig  61  bales  of  cotton. 
It  follows  that  the  bill'  of  lading  does  not 
properly  describe  the  freight  shipped.  The 
case  was  tried  upon  the  theory  that  It  was 
the  duty  of  the  agent  of  the  railway  com- 
pany to  use  ordinary  care  in  issuing  bill  of 
lading.    The  court  instructed  tbe  Jury; 

«  •  •  •  It  is  also  the  duty  of  such  agent, 
where  a  general  custom  prevails  that  shippers  of 
a  certain  kind  of  products,  after  having  secured 
a  bill  of  lading  to  draw  a  draft  with  such  bill 
of  lading  attached,  and  that  such  drafts  would 
be  paid  by  the  person  upon  whom  the  same  were 
drawn  before  the  product  or  the  goods  for  which 
the  bill  of  lading  was  issued  is  delivered  to  the 
person  paying  the  draft,  to  use  ordinary  care  in 
issuing  the  bUl  of  lading  in  reference  to  the  de- 
scription or  quantity  of  goods  for  which  the  bill 
of  lading  was  issued." 

Ordinary  care  and  negligence  are.  defined  in 
the  instructions.    Was  there  a  want  of  or- 
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dlnaxy  cure  on  the  part  of  Eaidlng,  the 
agent  for  the  railway  company.  In  Issuing 
the  bill  of  lading  In  question,  and  In  describ- 
ing the  freight  as  "cott<m,"  without  any  qual- 
ifying or  modifying  term  such  as  would 
apprise  any  person  on  whom  a  draft  might  be 
drawn  with  this  bill  of  lading  attached,  that 
the  produce  therein  described  was  not  the 
ordinary  merchantable  bale  of  cotton  con- 
templated by  the  business  world  in  the  use  of 
such  term?  The  record  discloses  that  pre- 
vious to  the  time  the  bill  of  lading  in  ques- 
tion was  issued,  the  Hobart  Cotton  Oil  Com- 
pany, of  Hobart,  Okl.,  sold  to  one  B.  M.  Sim- 
mons the  61  bales  of  "grabbots"  InroWed  in 
the  action,  and  that  prior  to  the  Issuance  of 
said  bill  of  lading  Simmons  sold  said  grab- 
bots to  the  defendant  Barrett,  and  before 
the  bill  of  lading  was  issued  the  manager 
of  the  said  Cotton  Oil  Company  called  the 
agent  of  the  defendant  railway  company, 
who  Issued  the  bill  of  lading  by  phone,  and 
advised  him  that  said  Barrett  was  on  Us 
way  to  the  depot  to  have  bill  of  lading  issued, 
and  notified  the  said  agent  that  the  product 
to  be  billed  was  grabbots.  On  the  arrival  of 
Barrett  at  the  depot  the  said  agent  made 
further  Inquiry,  and  was  Informed  by  Barrett 
that  the  product  was  grabbots,  but  that 
grabbots  were  cotton  and  not  llntera  The 
tariff  In  force  at  that  time  contained  two 
classes  for  baled  lint  from  cotton,  designated 
as  "cotton"  and  "llnters."  The  "cotton" 
designation  and  rate  was  deemed  by  the 
agent  of  the  railway  company  to  be  the  prop- 
er one,  and  be  thereupon  Issued  the  bUl  of 
lading  for  "sixty-one  bales  of  cotton — V.  P. 
B. — ^not  compressed,"  consigned  to  order  of 
V.  P.  Barrett,  Houston,  Tex. 

The  custom  of  drawing  drafts  on  cotton 
bills  of  lading  was  shown;  it  was  known  to 
the  agent  of  defendant.  In  every  town  and 
village  ttiroughout  the  cotton  producing  sec- 
tion the  producer  sells  his  cotton  to  the  local 
merchant  or  buyer.  In  a  great  many  instanc- 
es the  local  buyer  ships  the  cotton,  takes  a 
bill  of  lading,  and  draws  a  draft  on  the  con- 
signee, with  the  bill  of  lading  attached.  The 
draft  is  paid  in  regular  course  of  business, 
upon  the  faith  of  the  bill  of  lading,  and  or- 
dinary care,  at  least,  should  be  exercised  in 
issuing  such  bills  so  that  Innocent  parties, 
dealing  on  the  strength  of  the  representa- 
tions made  therein,  may  not  be  misled.  See 
Wichita  Savings  Bank  v.  A.,  T.  &  S.  F.  By. 
Co.,  20  Kan.  519.  In  the  case  of  Wichita 
Falls  Compress  Co.  v.  W.  L.  Moody  &  Co. 
(Tex.  Civ.  App.)  164  S.  W.  1032,  the  carrier 
was  held  liable  upon  a  bill  of  lading  in  which 
half  bales,  weighing  an  average  of  about 
250  pounds,  were  described  In  the  bill  as 
bales,  the  court  saying: 

'  "It  was  shown  that  the  term  'bale  of  cotton' 
has  a  definite  meaning  in  the  cotton  business ; 
that  it  means  a  merchantable  bale  weighing  ap- 
proximately 600  pounds.  *  *  *  It  was  also 
•hown  that  the  general  costom  and  practice  as 


to  handUng  the  cotton  bnslness,  financing  the 
crop,  and  moving  it  to  market  was  for  the  own- 
er to  deliver  his  cotton  to  the  carrier  and  secure 
shipper's  order  bill  of  lading  therefor,  and  make 
draft  on  purchaser  at  destination;  that  banlcs 
and  others  will  generally  advance  to  the  shipper 
the  cash  called  for  in  the  draft,  and  thus  such 
draft,  with  bUl  of  lading  attached,  will  make  its 
way  through  the  exchange  centers  to  destination. 
Instead  of  delivering  485  bales  of  cotton  called 
for  by  this  bill  of  lading,  485  half  bales  were  de- 
livered. It  was  the  necessary  expectation  of 
this  appellant,  in  issuing  snch  bill  of  lading,  that 
a  business  transaction  would  be  consummated 
upon  the  faith  of  same  with  W.  L.  Moody  &  Co., 
said  firm  being  mentioned  therein,  and  that  said 
transaction  would  probably  include  advances 
made  upon  the  faith  of  such  bill  of  lading. 
•  •  •  We  are  of  the  opinion  that,  under  the 
facts  in  this  case,  this  applicant  is  estopped  to 
deny  that  it  received  the  485  'bales  of  cotton'  as 
said  term  was  used  and  understood  among  those 
dealing  in  and  handling  cotton,  viz.  of  the  ap- 
proximate weight  of  500  pounds." 

In  the  case  at  bar  the  agent  for  the  defend- 
ant railway  company  had  special  warning 
and  notice  that  the  produce  to  be  shipped 
was  not  the  ordinary  merchantable  cotton, 
but  was  grabbots,  but,  notwithstanding  audi 
notice,  the  agent  issued  the  bll[  for  the  prod- 
uct as  cotton  without  any  qualifying  or  mod- 
ifying term  or  description  which  would,  1b 
any  manner,  give  notice  to  any  person  who 
might  deal  on  the  representations  contained 
In  the  bilL  This  we  think  was  a  failure  to 
exercise  ordinary  care,  and  negligence  for 
which  the  railway  company  is  liable. 

The  Judgment  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


TINSIiET  V.  STATE).    (No.  A-2ei6.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

21,  1916.) 

(ayllabu*  by  tKe  Court.) 

CannNAi,  Law  *=»1158(2)— Appbai/— Revibw 

— QpBBTioRS  OF  Pact. 
When  a  plea  of  former  Jeopardy  Is  interpos- 
ed and  counsel  elect  to  submit  the  question  to 
the  jury  rather  than  insisting  upon  a  determina- 
tion of  the  proposition  of  law  by  the  court,  the 
finding  of  the  jury  will  not  be  disturbed  on  ap- 
peaL 

[Kd.  Note.— For  other  cases,  see  Chiminal 
Law,  Cent.  Dig.  f  S062;   Dec.  Dig.  «S=»1168(2).] 

Appeal  from  Ck>unty  Court,  Craig  County; 
£.  M.  Probasco,  Judge. 

Tom  Tlnsley  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Affirmed. 

Clyde  McGary,  of  Vinita,  for  plaintUTln 
error.  R.  McMillan,  Asst.  Atty.  Oen.,  for  the 
State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Tom  Tlnsley,  was  convicted  at  the  October, 
1915,  term  of  the  county  court  of  Craig  coun- 
ty, on  a  charge  of  violating  the  prohibitory 
law,  and  his  punishment  fixed  at  imprison- 
ment In  the  county  Jail  for  SO  days  and  a  fine 
of  180. 
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There  Is  only  one  assignment  of  error 
briefed  and  argued  In  this  case.  Tbls  as- 
signment Is  based  upon  a  plea  of  former 
jeopardy. 

It  Is  the  contention  of  counsel  that  the 
idatntlff  in  error  had  been  tried  and  acquit- 
ted upon  an  information  alleging  a  sale,  in 
practically  the  same  language  as  the  Informa- 
tion In  the  case  at  bar.  The  record  shows, 
however,  that  counsel  chose  to  make  this  a 
question  of  fact  for  the  jury  and  Introduced 
his  proof  accordingly  and  relied  upon  the 
jury  to  exonerate  his  client  rather  than  for 
the  court  to  determine  the  same  as  a  proposi- 
tion of  law. 

After  counsel  for  plalntMT  in  error  intro- 
duced his  evidence  upon  this  proi>osltlon,  the 
state  was  permitted  to  Introduce  evidence  In 
rebuttal.  The  issue  was  fairly  submitted  to 
the  jury  under  the  facts  disclosed.  The  jury 
found  against  the  contention  of  plaintiff  in 
error,  and  this  court  will  not  disturb  the 
finding.  If  counsel  had  elected  to  stand  on 
his  plea  as  a  proposition  of  law  for  the  de- 
termination of  the  court,  he  would  have  been 
in  a  different  attitude  here;  but,  having 
elected  to  make  the  issue  one  of  fact  and  law 
combined  to  be  submitted  to  the  jury,  he  Is 
bound  by  their  decision  when  there  is  evi- 
dence tending  to  support  the  finding.  In 
this  case  there  is  ample  evidence. 

The  judgment  Is  affirmed. 

DOXLiBk  P.  J.,  and  BRETT,  J.,  concur. 


OALBERT  V.  STATE.     (So.  A-2264.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

21.  1916.) 

(ByVtabui  ly  the  Court.) 

1.  HomciDE  4=32tM>  —  Bvidenck  —  Sttffi- 

OntNCT. 

In  a  conviction  for  murder,  where  eyewit- 
neaaes  testified  that  they  saw  the  defendant 
Bhooting  at  the  deceased,  coupled  with  the  fact 
that  immediately  after  the  shooting  a  revolver 
was  taken  from  the  defendant  with  five  empty 
•bells  in  it,  the  exact  number  of  shots  fired,  the 
verdict  will  not  be  disturbed  on  the  ground  that 
it  is  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  515-517;  Dec.  Dig.  «=9250.] 

2.  Chimin AL  Law  <s=>629— Tbial  —  Pbelimi- 

NABY    PBOCEEDINGS   —    SSBVICK    OT  LiST    OF 
WnNESSEB. 

A  defendant  in  a  murder  case  should  know 
before  he  announces  ready  for  trial  whether  or 
not  he  has  been  misled  by  a  nickname  or  other 
coKnomen  ascribed  to  a  witness  in  the  list  of 
witnesses  served  on  him  in  conformity  to  the 
constitutional  requirement,  and  whether  or  not 
from  the  list  he  understands  what  their  post  of- 
fice address  la;  and  if  he  announces  ready  for 
trial  without  objecting  to  any  inaccuracy  or 
defects  in  regard  to  these  matters,  he  waives 
such  defects,  and  an  objection  to  such  matters 
made  after  the  case  has  gone  to  trial  comes 
too  late. 

[E^d.  Note.— For  other  cases,  see  Criminal 
r-Bw,  Cent.  Dig.  H  1420-1429,  14S2-1436;  Dec 
pig.  «=ae29.] 


Error  from  District  Court,  Pontotoc  Conn- 
ty ;  Tom  D.  McKeown,  Judge. 

Raize  Galbert  was  convicted  of  murder, 
sentenced  to  life  imprisonment,  and  brings 
error.    Affirmed. 

C.  O.  Williams,  of  Ada,  for  plaintiff  in  er- 
ror. R.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

BRETT,  J.  In  this  case  the  plaintiff  In 
error,  who  will  be  referred  to  as  defendant, 
was  tried  and  convicted  of  murder  and  sen- 
tenced to  life  imprisonment 

[1]  1.  He  complains,  first,  that  the  verdict 
of  the  jury  is  not  sustained  by  the  evidence. 

The  deceased,  Haywood  Armstrong,  was 
killed  at  a  church  entertainment  at  Maxwell, 
Pontotoc  county.  And  the  evidence  on  be- 
half of  the  state  shows  the  deceased  closed 
a  stove  door  that  a  boy  by  the  name  of  Rado 
Gillespie  had  opened.  Gillespie  told  deceased 
to  leave  the  door  alone,  and  opened  it  again. 
To  this  deceased  replied  that  the  stove  was 
smoking,  and  would  fill  the  house  with 
smoke,  and  that  he  (Gillespie)  should  not  do 
that  way,  and  in  reply  to  this  Gillespie  be- 
gan to  curse  deceased;  whereupon  deceased 
started  toward  the  door,  as  though  he  intend- 
ed to  leave  the  house.  The  defendant,  Gal- 
bert, called  to  him  before  he  reached  the 
door,  and  as  he  turned  around,  several  eye- 
witnesses testify,  without  warning,  or  any 
demonstration  on  the  part  of  the  deceased, 
the  defendant  began  sbooting  at  him.  Five 
shots  were  fired,  some  of  which  Infilcted  mi- 
nor wounds,  but  two  entered  the  body  of  de- 
ceased and  produced  almost  instantaneous 
death.  Immediately  after  the  dlfllculty  the 
father  of  defendant  took  a  pistol  from  him 
containing  five  empty  shells,  and  also  took 
a  pistol  from  Gillespie  containing  five  loaded 
shells,  one  of  which  had  been  snapped. 

The  defendant  denied  shooting  deceased, 
and  claimed  that  his  pistol  was  empty  when 
he  went  to  the  entertainment,  and  that  he 
emptied  it  In  the  afternoon  shooting  at  a  bush 
near  his  home,  and  never  reloaded  It,  but 
says  that  he  missed  the  bush  be  shot  at; 
hence  it  bears  no  mute  evidence  in  his  be- 
half. But  he  was  corroborated  by  his  moth- 
er and  sister  to  the  effect  that  he  did  fire 
five  shots  In  the  afternoon  near  the  house. 
But  under  the  testimony  of  eyewitnesses 
that  they  saw  the  defendant  shoot  at  the 
deceased,  coupled  with  the  fact  that  defend- 
ant's father,  immediately  after  the  shooting, 
took  a  revolver  from  him  with  five  empty 
shells  In  it,  which  was  the  exact  number  of 
shots  fired,  and  that  the  revolver  of  the  Gil- 
lespie boy,  which  was  taken  from  him  at  the 
same  time,  had  not  been  discharged,  but  only 
snapped  once,  we  could  not  ttiink  of  disturb- 
ing the  verdict  in  tbls  case  on  the  ground 
that  it  is  not  sustained  by  the  evidence. 

[2]  2.  The  only  other  matter  defendant 
complains  of  is  that  among  the  names  of  the 
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witnesses  served  on  blm,  tinder  the  constlta- 
tlonal  requirement,  the  only  cognomen  ascrib- 
ed to  one  witness  was  "Kev.  Walker,"  and, 
farther,  that  the  post  office  address  of  the 
first  witness  was  given  as  Maxwell,  OkL, 
and.  Instead  of  writing  the  words,  "Maxw^, 
Okl.,"  after  each  successive  name,  that  only 
ditto  marks  appeared  under  the  words  "Max- 
well" and  "Oklahoma"  opposite  the  names  of 
all  the  other  witnesses,  and  contends  that 
this  was  a  serious  Infringement  upon  his  con- 
stitutional rights.  But  the  purpose  of  the 
constitutional  provision  that  "In  capital  cas- 
es, at  least  two  days  before  a  case  Is  called 
for  trial,  the  defendant  shall  be  furnished 
with  a  Ust  of  the  witnesses  that  will  be 
called  in  chief,  to  prove  the  allegations  In 
the  Indictment  or  Information,  together  with 
their  post  office  addresses,"  is  to  apprise 
the  defendant  who  the  witnesses  ace  and 
where  they  may  be  found,  and  thus  enable 
blm  to  Investigate  their  character,  learn 
what  their  testimony  will  be,  and  take  what- 
ever steps  he  may  desire  to  o^set  or  rebut 
their  evidence ;  and  if  the  defendant  In  this 
case  had  not  been  able  to  locate  the  witness 
Walker  by  the  cognomen  gi%-en,  or  did  not 
understand  what  these  ditto  marks  meant, 
and  had  been  julsled  by  reason  of  their  use, 
l)e  should  have  made  his  troubles  known  to 
the  court  before  announcing  ready  for  trial. 
But  he  did  not  do  this.  He  answered  ready 
for  trial,  and  waited-  until  Rev.  Walker  was 
called  upon  the  witness  stand,  and  then  ob- 
jected to  his  testifying  on  the  grounds  above 
set  out'  But  the  objection  came  too  late.  He 
should  have  known  before  announcing  ready 
for  trial  whether  or  not  he  had  been  misled 
by  these  ditto  marks  and  the  cognomen  of 
Walker.  He  does  not  contend,  or  even  Inti- 
mate, that  there  was  more  than  one  Rev. 
Walker  In  the  community,  and  that  he  had 
Investigated  the  character  of  one  R«v.  Walk- 
er and  talked  to  blm,. and  that  the  Rev. 
Walker  produced  as  a  witness  was  another 
and  different  person  to  the  one  be  had  talk- 
ed with,  and  whose  character  he  had  investi- 
gated. And  under  these  conditions  the  de> 
fendant  waived  any  right  he  might  have  had 
to  require  the  state  to  furnish  him  more  defi- 
nite Information  as  to  the  name  of  this  wit- 
ness, and  his  post  office  address ;  and  the 
court  properly  overruled  hla  objection.  This 
proposition  Is  thorongbily  discussed  and  set- 
tled In  State  v.  Frlsbee,  8  Okl.  Cr.  406,  127 
Pac,  1091 ;  FrankUn  v.  State,  0  Okl.  Cr.  178, 
131  Pac.  183;  and  Walker  v.  State,  10  Okl. 
Cr.  633,  md  Pac.  711. 

In  Walker  v.  State,  supra,  the  Christian 
name  of  one  witness  was  omitted,  in  the  list 
of  witnesses  served  on  the  defendant;  but 
the  surname  of  that  witness  was  given  In 
the  list  with  his  post  office  address.  There 
was  no  objection  on  the  part  of  the  defend- 
ant to  the  list  served  on  him  before  going  to 
trial,  and  no  showing  was  made  that  he  had 


been  misled  or  prejudiced  by  the  omisslo^  of 
the  Christian  name  of  this  witness.  And  in 
that  case  the  court  held: 

"  •  •  •  Tlat  where  it  affirmatively  appears 
that  the  defendant  has  aot  been  misled  to  his 
prejudice  by  the  omission  of  the  given  name  of 
a  witness,  whose  surname  and  post  office  ad- 
dress appeared  upon  the  list  furnished  to  the 
defendant,  he  is  not  entitled  to  a  reversal  be- 
cause the  teatiinony  of  such  witness  has  been 
received." 

There  appearing  to  be  no  prejudicial  error, 
the  judgment  is  affirmed. 

DOYLE,  P.  J„  imd  ARMSTRONG,  J.,  con- 
cur. 


CAMPBELL  V,  SARATOGA  STATE  BANK 

(two  cases).    (Nos.  837,  838.) 
(Supreme  Court  of  Wyoming.     Oct.  16,  1916.) 

1.  Appeai<  and  Ebbob  4s»807— Vacation  or 
Dismissal— Motions. 

Where  it  was  not  alleged  that  dismissal  of 
proceedings  in  error  was  erroneous  on  the  record 
as  it  then  stood,  but  it  was  soutiit  to  amend  the 
record,  the  proper  procedure  was  by  motion  to 
reinstate,  and  not  by  petition  for  rehearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3177-3188 ;   Dec.  Dig.  fl=» 

2.  Appeal  and  Ebbob  <S=>807— Vacation  op 
DisinBaALr-GBoTJNDS— '•Unavoidable  Cabu- 

ALTT." 

Since  it  is  the  duty  of  the  plaintiff  in  error 
to  see  that  the  record  is  in  its  propei'  form  and 
duly  authenticated,  and  although  it  is  the  clerk's 
duty  to  properly  authenticate  and  file  papers  in 
the  case,  it  is  not  an  "unavoidable  casualty" 
sufficient  to  warrant  reinstatement  of  proceed- 
ings in  error,  dismissed  for  defects  in  the  record, 
that  the  clerk  failed  to  authenticate  certain  pa- 
pers, which  the  attorney  of  plaintiff  in  error 
mast  have  had  before  him  when  briefing  the  case. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3177-3188 ;  Dee.  Dig.  iS=3 
807. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unavoidable  Casualty.] 

Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

On  motion  of  plaintiffs  In  error  to  reinstate 
cause,  and  motion  pf  defendant  In  error  to 
strike  motion  to  reinstate  from  the  files. 
Both  motions  denied. 

For  former  opinion,  see  158  Pac.  267. 

N.  R.  Greenfield,  of  Rawlins,  for.  plain- 
tiffs in  error.  Brimmer  &  Brimmer,  of  Raw- 
lins, tor  defendant  in  error. 

PER  CURIAM.  The  proceedings  In  error 
in  these  cases  were  dismissed  June  29,  1916, 
on  account  of  the  defective  record  presented 
to  this  eonrt  158  Pac.  267.  Counsel  for 
plalntiffB  in  orror  has  filed  a  motion,  sup- 
ported by  affidavits,  for  a  vacation  of  the 
order  of  dlawilsBWl  and  for  a  r^nstatement 
of  the  cases  on  the  docket ;  and  counsel  for 
defendant  in  error  have  filed  their  motion 
to  strike  the  motion  of  plaintiffs  In  error 
from  the  files.  Both  motions  have  been  sub- 
mitted together. 
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Counsel  for  plalntiffB  In  error  does  not  dis- 
pute the  inaufflciency  of  the  record,  as  stated 
in  the  opinion,  but  seeks  to  excuse  the  im- 
perfection  and  to  be  allowed  now  to  with- 
draw the  record  and  have  it  amended,  and 
states  in  his  affidavit  that  he  sent  the  bill 
of  exceptions  to  the  clerk  of  the  district 
court  with  directions  to  file  it;  that  he  was 
called  away  from  home,  and  was  necessarily 
absent  for  several  weeks,  and  did  not  have 
opportunity  to  see  and  examine  the  record 
before  it  was  filed  in  this  court;  that  he 
relied  upon  the  derk  of  the  district  court  to 
file  and  pr(%>erly  certify  all  of  the  original 
papers  in  the  case  to  the  Supreme  Court  in 
compliance  with  its  order  so  to  do,  and  that 
he  had  been  informed  by  said  clerk  that  he 
had  done  so ;  that  he  had  no  knowledge  that 
the  record  and  papers  were  not  properly  au- 
thenticated until  advised  by  the  opinion  of 
this  court  dismissing  the  proceedings  In  er- 
ror ;  that  his  attention  was  not  called  to  the 
defects'  at  the  oral  argument.  The  clerk  of 
the  district  court  makes  affidavit  to  the 
effect  that  the  failure  to  file  and  authenti- 
cate the  bill  was  his  oversight  and  mistake, 
and  that  he  Is  willing  to  do  so. 

[1]  The  motion  to  strike  plalntitTs'  motion 
from  the  files  is  based  upon  the  ground  that 
the  application  to  vacate  the  order  of  dis- 
missal and  rdnstate  the  cases  should  be  by 
petition  for  r^earing,  and  not  by  motion. 
We  do  not  think  that  point  well  taken. 
Cronkhlte  v.  Bothwell,  8  Wyo.  736,  31  Pac. 
492;  Oramm  v.  Fisher,  4  Wyo.  1,  81  Pac. 
767,  in  which  cases  like  motions  were  enter- 
tained. As  above  stated,  it  is  not  claimed 
that  there  was  error  in  dismissing  the  pro- 
ceedings upon  the  record  presented;  and 
counsel  does  not  ask  for  a  rehearing  on  that 
question,  but  seeks  to  have  the  cases  rein- 
stated and  be  permitted  to  alnend  the  record. 
It  differs  from  a  case  in  which  it  is  contend- 
ed that  the  order  of  dismissal  was  erroneous:. 
A  motion  to  strike  a  motion  is  not  the  proper 
practice.  Reld  v.  Fillmore,  12  Wyo.  72,  73 
Pac.  849.  The  motion  to  strike  plaintiffa' 
motion  from  the  files  is  denied. 

[2]  This  court  can  consider  and  determine 
cases  brought  to  it  by  proceedings  in  error 
only  upon  the  record  as  made  in  the  trial 
court,  and  cannot  assume  that  that  record  is 
other  than  as  certified  to  be  such  record.  It 
is  true  that  it  is  the  dnty  of  the  derk  of 
the  district  court  to  properly  file  the  papers 
in  a  case,  and,  wb^i  required  to  do  so,  to 
properly  authenticate  and  certify  the  record 
to  this  court;  but  it  la  likewise  the  duty  of 
an  appelant  to  see  to  it  that  the  record  is 
in  proper  form  and  duly  authenticated.  In 
the  present  case,  oonns^  unquestionably  had 
the  purported  bill  of  excepti<NU  before  him 
when  he  prepared  his  brief,  and  a  casual 
examination  of  it  would  have  disclosed  that 
it  was  not  such  a  part  of  the  record  as  could 
be  considered  by  this  court.  Counsel  Insists 
that  when  he  filed  his  application  with  the 


derk  of  this  court  for  an  ot&et  to  the  dork 
of  the  district  court  to  certify  and  transmit 
the  record  in  the  case  to  this  court,  he  had 
done  all  that  was  required  of  him  by  the  stat- 
ute and  rules  of  court  No  doubt  he  had 
done  all  that  was  required  to  procure  sudi 
order,  but  the  duty  still  rested  upon  him  to 
see  to  it  that  such  a  record  was  presented  to 
this  court  as  it  is  authorised  to  oonsider. 
Gramm  v.  Fisher,  supra.  In  MlUlkea  v.  Mar- 
tinez (N.  M.)  169  Faa  962,  the  court  said: 
"Before  filing  the  transcript  of  record  with  the 
clerk  of  this  court,  the  attorney  for  appellant 
should  see  to  it  that  it  la  properly  prepared  and 
certified,  thns  avoiding  all  objections  in  this  re- 
gard." 

We  think  the  same  duly  rests  upon  counsel 
to  see  that  the  record  is  properly  authenticat- 
ed under  the  present  statute,  as  was  required 
prior  to  the  amendment  of  1901,  when  the 
plaintiff  in  error  was  required  to  file  with  his 
petition  a  transcript  of  the  final  record,  with 
such  original  papers  or  a  transcript  thereof 
as  are  necessary  to  exhibit  the  errors  con- 
plained  of.  W|e  do  not  think  the  showing 
made  by  the  affidavits  In  support  of  the 
motion  disclose  sudi  unavoidable  casualty 
as  to  entitle  plaintiffs  in  error  to  a  reinstate- 
ment of  the  cases  on  the  docket 

The  motion  to  vacate  the  order  of  dlsmiw- 
al  and  to  r^nstate  the  cases  on  the  docket 
is  denied. 

Both  motions  denied. 


BIO  HORN  POWER  CO.  ▼.  MARTIN. 
(Supreme  Court  of  Wyoming.     Oct  16,  1916.) 
EsTOPPKL  «=>79  —  Ehinert  DoKAiir— Aobbb- 

MENT  FOB  JUDGHKNT. 

Where  a  power  company  commenced  a  pro- 
ceeding to  condemn  land,  and,  after  the  report  of 
commissioners  to  assess  compensation  had  been 
filed,  the  parties  abandoned  the  statutory  pro- 
cedure and  stipulated  that  damages  were  in  the 
amount  of  the  report  for  yAiA  Judgment  should 
be  in  favor  of  the  owner,  who  accepted  su^ 
amount  and  agreed  upon  payment  thereof,  to  de- 
liver a  deed  to  the  company,  and  that  execution 
should  not  issue  on  the  judgment  within  60  days, 
and  where  a  judgment  was  entwed  to  that  effect, 
the  owner,  after  so  electing  to  take  an  ancondi- 
tional  personal  judgment  against  the  power  com- 
pany and  a  lien  upon  all  its  realty  within  the 
county  and  the  right  to  enforce  ludgment  by  exe- 
cution, could  not  assert  a  rignt  of  action  for 
damages  for  fiooding  his  land,  as  the  agreement 
entitled  the  company  to  immediate  possession  of 
and  the  right  to  flood  the  land. 

[Ed.  Note.— For  other  cases,  see  E!StoppeI, 
Cent.  Dig.  U  211-218 ;  Dec.  Dig.  «=379.1 

Error  to  District  Court,  Fremont  County: 
Charles  E.  Carpenter,  Judge. 

Action  by  Frank  B.  Martin  against  the 
Big  Horn  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  cause  remanded. 

E.  H.  Fourt  of  Lander,  for  plalnUfl  In  er- 
ror. L.  B.  Winslow,  of  Lander  (Y.  H.  Stohe, 
of  Lander,  of  counsel),  for  defendant  In  error. 


ttsoTot  otbsr  osMS  lae  ■■ma 


toplesDdKBY-NUMBBRlnsUKsr-NamlwradDiswUudladnw     . 

Digitized  by  LjOOQIC 


WyoJ 


BIO  HORN  POWER  OO.  v.  MARTIN 


335 


BEARD,  X  On  Hay  81,  1809,  tbe  Big 
Horn  Power  Company,  a  corporatkm,  plains 
tiff  In  .error,  commenced  a  proceeding  In  the 
district  conrt  of  Fremont  county  to  condemn 
for  reservoir  purposes  a  tract  of  land  situat- 
ed In  said  county,  containing  167.17  acres, 
and  owned  by  Frank  B.  Martin,  defendant 
in  error.  On  June  1,  IfiOO,  said  court  appoint- 
ed commissioners  to  ascertain  and  determine 
tbe  compensation  to  be  paid  to  the  owner  for 
the  taking  of  said  land  for  said  purposes. 
Said  commissioners  duly  qualified,  and  on 
June  10,  1909,  filed  in  said  court  their  re- 
port and  certificate  of  assessment,  by  which 
they  assessed  the  value  of  the  land  at  $20 
per  acre,  and  that  Martin  be  allowed  to  re- 
move his  Improvements  thereon.  June  24, 
1909,  the  power  company  filed  In  said  court 
Its  dkceptlons  to  tbe  report  and  certificate  of 
tbe  commissioners,  and  on  the  s&me  day  filed 
its  application  for  a  trial  by  Jury.  It  Is 
admitted  that  these  proceedings  were  regu- 
larly and  legally  conducted  under  tbe  statute. 
December  6,  1909,  the  parties,  by  their  re- 
spective counsel,  entered  into  and  filed  in 
said  court  their  agreement  in  writing,  by 
which  the  power  company  withdrew  its  ex- 
ceptions to  the  report  of  tbe  commissioners, 
and  Its  application  for  a  trial  by  Jury,  and 
admitted  that  Martin's  damages  for  the  tak- 
ing of  said  land,  was  the  sum  of  $3,343.40, 
for  which  sum,  with  costs  of  the  proceeding, 
judgment  should  be  entered  against  it  in  fa- 
vor of  Martin.  That  Martin  accepted  tbe 
award  of  tbe  commissioners ;  and  that  upon 
the  payment  by  the  power  company  of  said 
award,  $3,343.40,  Interest  and  costs,  he  would 
execute  and  deliver  to  the  power  company  a 
deed  to  said  lands,  and  that  execution  should 
not  Issue  on  said  judgment  for  60  days  from 
said  data  That  the  report  and  certificate 
of  the  commissioners  be  confirmed  by  the 
court 

On  the  same  day  the  court,  after  reciting 
at  length  the  proceedings  had  in  the  matter 
up  to  that  time,  and  that  said  proceedings 
bad  been  regular  and  in  compliance  wltb 
law,  entered  Judgment  as  follows: 

"It  Is  therefore  considered,  ordered,  adjudged 
and  decreed  by  the  court,  that  the  report  of  said 
commissioners  be,  and  the  same  is  hereby,  in  all 
respects  confirmed.  And  the  court  being  fully 
advised  in  tbe  premises,  finds  that  the  value  of 
tbe  real  estate,  in  controversy,  is  tbe  sum  of 
three  thousand  three  hundred  forty-three  and 
40/100  dollars.  That  the  parties  by  their  respec- 
tive attorneys  have  stipulated  in  writing,  that 
judgment  in  the  sum  of  $3,343.40  in  favor  of 
the  defendant,  Frank  B.  Martin,  may  be  entered 
by  the  court  It  is  therefore  considered,  ordered. 
adjudged  and  decreed  by  the  court  that  the  said 
Frank  B.  Martin  do  have  and  recover  of  and 
from  the  aaid  Big  Horn  Power  Company  the  full 
and  just  sum  of  $3,343.40,  and  that  the  said  Big 
Horn  Power  Company  pay  tbe  costs  herein,  now 
taxed  at  $ ^. 

"Done  in  open  court  this  6th  day  of  December, 
A.  D,  1909." 

It  appears  by  tbe  evidence  that  tbe  dam  in 
the  stream  was  completed  In  1909,  caus- 
ing tbe  land  in  question  to  be  flooded. 


This  action  was  commenced  April  6,  1912, 
by  Martin  against  tbe  power  company,  alleg- 
ing the  commencement  of  tbe  condemnation 
proceedings,  the  Judgment  of  December  6, 
1909,  the  noi^>ayment  thereof,  the  con»tru(>- 
tlon  of  tbe  dam  and  flooding  of  the  land,  and 
claiming  damages  in  tbe  sum  of  $4,000;  that 
tbe  dam  be  abated  and  defendant  enjoined 
from  further  maintaining  the  same,  and  for 
general  rellet  By  its  answer  the  power 
company  pleaded  that  the  Judgment  of  De- 
cember 6th  become  res  adjudlcata,  and  that 
plaintiff  was  thereby  estopped  from  malntaba- 
ing  th6  action. 

On  tbe  trial  the  court  found  generally  in 
favor  of  plaintiff  and  against  the  defendant 
and  after  redtlng  the  proceeding  leading  up 
to,  aad  tbe  entering  of  the  Judgment  of  De- 
cember 6tb,  tbe  nonpayment  of  tbe  same, 
tbe  coustructloa  of  tbe  dam  and  flooding  of 
said  land,  and  that  tbe  same  was  without 
the  consent  of  plaintiff  and  without  right 
entered  a  decree  as  follows: 

"Wherefore,  it  is  by  the  court  considered,  or- 
dered and  adjudged  that  the  defendant  tbe  Big 
Horn  Power  Company,  its  successors  in  interest 
and  the  agents,  servants  and  employes  and  each ' 
and  all  of  them  and  all  persons  claiming  or  to 
daim  by  throogh  or  under  them,  be  and  they  are 
hereby  enjoined  from  making  any  use  of  said 
dam  for  beneficial  purposes  and  are  restrained 
and  enjoined  from  using  or  operating  the  ma- 
chinery in  said  dam  for  the  generation  of  elec- 
tricity or  any  other  beneficial  use  until  the  full 
amount  of  said  judgment  of  $3,343.40  with  inter- 
est and  costs  be  fully  paid  and  satisfied,  and  the 
said  defendant  herein  is  now  and  hereby  required 
to  forthwith  open  all  gates,  spillways  and  waste- 
ways  that  may  be  in  the  said  dam  and  to  so  open 
and  keep  open  all  such  gates,  spiJlways  and 
wasteways  in  said  dam  as  to  afford  the  least 
possible  obstmetion  to  the  waters  of  tbe  Big 
Horn  river  aad  to  permit  as  mnch  of  said  wa<- 
ters  to  escape  as  wiU  flow  through  said  openings 
in  said  dam,  and  this  order  of  injunction  is  here- 
by made  permanent  and  perpetual  and  to  remain 
in  fall  force  and  effect  until  said  described  judg- 
ment with  interest  and  costs  be  fully  paid,  to- 
gether with  the  costs  of  this  action  now  taxed 
against  tbe  defendant  in  this  cause  in  the  sum 
or  $41.15,  for  which  Judgment  is  rendered.  To 
which  findings  aad  judgments  the  defendant  ex- 
cepts. .  Done  in  open  court  at  Lander,  this  29th 
day  of  June,  A.  D.  1912." 

From  that  judgment  defendant  brings  er- 
ror. 
As  stated  by  counsel  for  plaintiff  in  error: 
"The  real  question  before  this  court  is  wheth- 
er or  not  the  defendant  in  error,  Frank  E.  Mar- 
tin, having  elected  to  take  a  judgment  for  tbe 
payment  of  money  only,  against  the  plaintiff  in 
error,  has  elected  that  remedy,  and  is  estopped 
thereby  from  further  harassing  and  annoying 
the  company  with  suits." 

Had  the  parties  proceeded  under  the  stat- 
ute for  the  condemnation  of  real  estete,  after 
exceptions  to  the  report  of  the  commissioners 
had  been  filed  and  a  Jury  trial  demanded,  and 
had  a  verdict  been  returned  fixing  the  amount 
of  damages,  the  court  could  not  properly 
have  entered  judgment  against  the  power 
company,  for  the  amount  so  found,  but 
could  simply  have  confirmed  the  verdict;  and 
upon  due  proof  that  the  amount  so  found 
bad  been,  paid  or  deposited,  should  then  hare 
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entered  an  order  u  provided  In  section  8882, 
Compiled  Statutes  1910,  wblcb  order  Is  re- 
quired to  contain  a  description  of  the  proper^ 
ty,  the  fact  of  the  ascertainment  of  compen- 
sation, with  the  manner  of  making  It,  and 
the  payment  or  deposit  of  the  same  accord- 
ing to  the  facts.  The  statute  provides  that 
when  such  order  Is  entered  (a  certified  copy 
of  which  is  to  be  filed  in  the  office  of  the 
county  cleric)  the  petitioner  shall  become 
seised  in  fee  of  the  property.  Under  those 
provisions  of  the  statute,  until  such  payment 
or  deposit  has  been  made,  the  party  seeking 
to  condemn  the  property  may  discontinue  the 
proceedings.  Cunningham  v.  Memphis  R.  Ter- 
minal Co.,  126  Tenn.  843,  149  S.  W.  103, 
Ann.  Cas.  1913B,  1062  et  seq.  And  when  the 
proceedings  are  conducted  to  a  conclusion  in 
accordance  with  the  statutory  provisions, 
neither  the  right  to  possession  by  the  con- 
demnor, nor  title  to  the  property  passes  to 
blm  until  actual  payment  or  deposit  has 
been  made,  except  as  provided  by  sections 
3884,  8885,  and  8886,  Gompi  Stat  1910.  In 
the  present  case  the  statutory  procedure  was 
not  followed  to  a  conclusion,  but  was  aban- 
doned by  agreement  of  the  parties  after  the 
filing  of  exceptions  to  the  report  of  the  com- 
missioners and  application  for  a  Jury  trial. 
When  the  property  of  one  is  subject  to  be 
condemned  and  taken  by  virtue  of  the  power 
of  eminent  domain,  there  is  nothing  In  the 
Constitution  or  statute  which  limits  or  re- 
stricts the  right  of  the  owner  of  the  prop- 
erty and  the  party  desiring  it,  either  before 
or  after  the  commencement  of  condemnation 
proceedings,  to  agree  npon  the  amount  of 
compensation,  or  the  manner  In  whldi  it 
shall  be  paid  or  secured.  But  if  they  do  not 
so  agree,  then  the  statute  points  out  the 
method  by  which  the  compensation  shall  be 
determined  and  when  and  how  It  shall  be 
paid  or  secured.  Martin,  by  agreeing  upon 
Qie  amount  of  compensation,  avoided  the 
liability  of  having  the  amount  awarded  by 
the  commissioners  reduced  by  the  verdict  of 
a  Jury;  and  by  electing  to  take  an  uncon- 
ditional personal  Judgment  against  the  power 
company.  Instead  of  concluding  the  proceed- 
ings under  the  statute,  thereby  secured  a 
lien  upon  all  of  the  real  estate  of  the  power 
company  within  the  county,  and  the  right  to 
enforce  payment  of  the  Judgment  by  a  gen- 
eral execution.  By  agreeing  that  such  a 
Judgment  should  be  entered  against  it,  the 
power  company  waived  its  right  to  refuse  to 
pay  the  amount,  even  If  It  should  conclude 
to  abandon  the  project  and  not  take  the 
property.  The  agreement  and  judgment  en- 
tered in  pursuance  thereof  entitled  the  power 
company  to  the  Immediate  possession  of  and 
the  right  to  flood  the  land,  although  the 
legal  title  was  to  remain  In  Martin  until  the 
Judgment  should  be  paid.  Martin  having 
voluntarily  abandoned  bis  rights  under  the 
statute,  and  having  elected  to  otherwise  se- 


cure the  payment  of  Us  damages,  cannot 
now  be  permitted  to  assert  a  right  whlcb  he 
waived  and  npon  which  waiver  the  -  power 
company  acted.  Counsel  for  defendant  In 
error  has  dted  nomerons  dedalons  to  tlie 
efCect  that  property  cannot  be  taken  under 
condemnation  proceedings  until  payment  is 
actually  made  or  secured  as  provided  by 
law.  But  those  cases  are  not  applicable 
here,  where  the  statutory  proceedings  were 
not  followed  to  a  conclusion,  but  were  aban- 
doned by  agreement  and  another  method  sub- 
stituted therefor. 

For  the  reasons  above  stated  the  Judgmoit 
of  the  district  court  Is  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 

POTTER,  C.  J,  concurs.  SCOTT,  X,  did 
not  participate  in  this  opinion. 


STUDBBAKER  CORP.  OF  AMERICA  ▼. 
HANSON.    (No.  818.) 

(Supreme  Court  of  Wyoming.     Oct  16,  1916.) 

1.  PniNcrPAL  AND  Agent  ^=»22(2)— Pboof  of 

AOENOT — DeCLASATIONS  OF  AOENTS. 

It  is  not  an  attempt  to  prove  agency  by  dec- 
larations of  the  agents,  wcere  sufficient  inde- 
pendent circumstanctial  evidence  is  introduced 
for  that  purpose,  and  their  declarations  intro- 
duced are  confined  to  admigsions  of  a  defective 
condition  of  an  article  involved  in  Uie  action. 
[Eld.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  40;    Dec.  Dig.  «=922(2).I 

2.  EvioBNOs  «=»7S— Fazcdsb  xo  Onu»— Ih- 

nCBKNCX. 

It  is  a  well-settled  rule  of  evidence  that, 
when  the  circumstances  and  proof  tend  to  fix  a 
liabilit7  upon  a  party  who  has  It  in  bis  power 
to  offer  evidence  of  all  the  facta  as  they  exist- 
ed and  rebut  the  inferences  which  the  circum- 
stances  and  proof  tend  to  establish,  and  he  tails 
to  offer  that  proof,  the  natural  conclusion  is 
that  the  proof,  if  produced,  would  support  the 
inferences  against  him,  and  the  jury  is  justified 
in  acting  upon  such  conclusion. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  f|  98,  100;   Dea  Dig.  «=378.] 

8.  Apfkai.  and  Ebbob  ^»1060(4)_HAjua.Ksa 

EbBOB— EVIDBNCK. 

The  admission  of  copies  of  letters,  the  only 
effect  of  which  was  to  explain  later  correspond- 
ence, the  originals  of  which  bad  been  admitted, 
was  harmless,  though  the  trial  court  admitted 
such  copies  on  other  grounds,  since  the  admis- 
sion of  secondary  evidence,  merely  cumulative 
in  character,  though  erroneons,  will  not  Justi^ 
reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4156;  DecDig.  «=3l050(4).l 

4.  Apfeai.  and  Ebbob  «=9882(^— REBXAUNa- 

—ScopB— Waives  of  Ebbob. 
Exception  to  a  ruling  of  the  trial  court,  re- 
fusing to  direct  defendant  to  elect  on  which 
cause  of  action  of  his  counterclaim  he  sought  to 
proceed,  was  waived,  on  petition  for  rehearing, 
where  the  point  was  not  made  in  the  original 
brief. 

[Ed.  Note.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3221;  Dec.  Dig.  <8=3832(4).l 
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Error  to  District  Court,  Laramie  County ; 
WlUlam  0.  Mentzer,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  167  Pac.  682. 

Kinkead  &  Henderson,  of  Cheyenne,  and 
Dana  &  Blount,  of  Denver,  Colo.,  for  plaintiff 
In  error.  W.  E.  Mullen  and  Hllllard  S. 
Rldgely,  both  of  Cheyenne,  for  def^dant  In 
error. 

POTTER,  C.  X  A  petition  for  rehearing 
has  been  filed  in  this  case  by  counsel  for 
plaintiff  In  error.  In  disposing  of  it  we  deem 
it  unnecessary  to  again  enter  upon  a  discus- 
sion of  the  question  of  the  agency  of  the 
concern  from  whom  the  car  was  purchased 
by  the  defendant.  We  held  that  the  evidence 
was  sufilclent  to  establish  the  fact  of  such 
agency,  to  the  extent  at  least  that  it  was 
authorized  to  sell  the  car  with  plaintiff's 
warranty  and  supply  the  necessary  parts 
and  labor  to  put  the  defective  car  in  proper 
condition.  But  it  is  stated  in  the  brl6f  in 
support  of  the  petition  for  rehearing  that 
the  only  evidence  on  that  question  was  the 
testimony  of  the  witness  Roberts  and  the 
defendant  concerning  the  actions  and  state- 
ments of  Mr.  EHcks,  particularly  his  state- 
ment that  the  several  Studebaker  companies 
were  one  and  the  same.  That  was  not  the 
only  evidence  on  the  question.  The  several 
letters  written  by  the  plaintiff  to  the  defend- 
ant, referred  to  and  quoted  from  in  the  for- 
mer opinion,  were  not  only  competent  and  per- 
tinent upon  the  question,  but  tended  strong- 
ly as  admissions  to  show  the  identity  of 
plaintiff  corporation  as  the  one  for  whom 
the  car  had  been  sold  and  warranted,  and 
also  the  agency  of  the  concern  who  sold  it 

[1]  It  is  argued  also  that  the  question  in 
the  case  as  to  this  matter  of  agency  was  not 
the  sufficiency  of  the  evidence,  but  its  ad- 
missibility. But  we  held  that  the  evidence 
objected  to  was  competent  a;id  admissible, 
and  therefwe  referred  to  it  in  considering 
whether  the  evidence  was  sufficient  to  sus- 
tain the  verdict.  And  we  remafii  of  the  opin- 
ion that  it  was  competent  and  prc^erly  ad- 
mitted. As  to  certain  letters  shown  by  coiiy, 
we  held,  without  deciding  whether  the  no- 
tice to  produce  the  originals  was  sufficient 
or  not  to 'render  the  copies  admissible,  that 
the  ruling  admitting  them  would  not,  if  er- 
roneous. Justify  a  reversal ;  the  reason  there- 
for being  stated  In  the  opinion.  And  there- 
fore we  said  that  we  would  not  be  inclined 
to  scrutinize  very  closely  the  action  of  the 
court  In  admitting  such  copies,  though  we 
suggested  that  the  court  may  have  regarded 
the  notice  on  the  trial  to  produce  as  suffici- 
ent on  the  ground  ttiat  a  duty  rested  oa  the 
plaintiff  to  have  the  originals  tn  court  as 
papers  Intimately  connected  with  the  issues 
in  the  case. 

Counsel  also  find  ground  for  complaining 
Of  the  decision  In  that,  as  stated  in  the  brief, 
160P.-22 


the  plaintiff  was  held  by  this  court  to  the 
same  consequences  as  by  the  Jury,  because  of 
its  silence  as  to  facts  attempted  to  be  proven 
by  incompetent  evidence.  But  we  held  that 
the  evidence  referred  to  was  not  incompe- 
tent, and  we  are  constrained  to  adhere  to 
that  view,  for  we  remain  convinced  that  the 
trial  court  properly  applied  the  rules  of  evi- 
dence relating  to  the  admission  of  the  dec- 
larations of  alleged  agents.  We  suppose  that 
counsel  refer  to  the  remark  in  the  former 
opinion,  after  reciting  tl>e  evidence  as  to  the 
agency  of  Hicks  and  others,  that  no  evidence 
was  introduced  by  the  plaintiff  to  di^rove 
the  fact  of  such  agency,  as  well  as  a  similar 
remark  concerning  the  failure  of  the  plain- 
tiff to  produce  or  otter  in  evidence  the  con- 
tract, If  any,  under  which  the  Denver  com- 
pany was  engaged  in  selling  cars  of  the  kind 
sold  to  defendant,  or  to  offer  to  show  what 
the  arrangement  was  between  the  said  sell- 
ing company  and  the  manufacturer,  in  which 
connection  we  said: 

'^t  seems  to  us  that  there  must  have  been 
some  arrangement  or  contract,  nnd  Ihat  it  was 
within  the  power  of  the  plaintiff,  especially  as 
the  secretary  of  the  Denver  company  was  a  wit- 
ness in  its  behalf,  to  show  what  such  arrange- 
ment was,  if  it  was  different  from  that  which 
might  be  inferred  from  its  correspondence  with 
the  defendant  and  the  other  evidence  in  the 
case." 

[2]  Now  that  was  not  going  out  of  the  rec- 
ord or  supplying  something  through  the  im- 
agination to  cure  a  failure  of  proof,  as  coun- 
sel seem  to  suggest.  We  had  in  mind  a  famil- 
iar rule  of  evidence,  which  is  stated  In  Jones* 
Commentaries  on  Evidence  as  rewritten  by 
Horwltz  (The  Blue  Book),  as  follows: 

"It  Is  a  well-settled  rale  of  evidence  that  when 
the  circumstances  in  proof  tend  to  fix  a  liability 
on  a  party  who  has  it  ia  his  power  to  offer  evi- 
dence of  all  the  facts  ss  they  existed,  and  re- 
but the  inferences  which  the  drcumstances  in 
proof  tend  to  establish,  and  he  fails  to  offer 
such  proof,  the  natural  conclusion  is  that  the 
proof,  if  produced,  instead  of  rebutting,  would 
support,  the  inferences  Bgainst  him,  and  the 
Jury  is  justified  in  acting  upon  Aat  eondusion." 
Volume  1,  {  10. 

In  J^nes  on  Evidence  (2d  Ed.)  1 19,  tbe  pre- 
sumption from  failure  to  produce  evidence  Is 
thus  explained: 

"The  mere  withholding  or  failing  to  produce 
evidence,  which  under  the  circumstances  would 
be  expected  to  be  produced  and  which  ia  avail- 
ahle,  gives  rise  to  a  presumption  against  the 
party.  It  is  a  presumption  less  violent  than 
that  which  attends  the  nibrication  of  testimony 
or  the  suppression  of  documents  in  which  other 
parties  have  a  legal  interest;  but  the  courts 
recognize  and  act  upon  the  natnral  inference 
that  the  evidence  is  held  back  under  such  cir- 
cumstances because  it  would  be  unfavorable." 

And  the  author  quotes  tbe  following  re- 
mark of  liord  Mansfield  In  Blatch  v.  Archer, 
Cowp.  «6: 

"It  la  certainly  a  maxim  that  all  evidence  is  to 
be  weighed  according  to  the  proof  which  it  was 
in  the  power  of  one  side  to  have  produced  ond 
in  the  power  of  the  other  to  have  contradicted." 

The  rule  is  referred  to  in  Wlgmore  on  Evi- 
dence (vol.  1,  i  285),  and  the  learned  author 
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concludes  the  dlscuaslon  of  tbe  matter  by 
saying : 

"The  nonproduction  of  evidence  that  would 
naturally  have  been  produced  by  an  honest  and 
therefore  fearless  claimant  permits  the  infer- 
ence that  its  tenor  is  unfavorable  to  the  party's 
cause." 

Several  cases  are  then  cited  and  quoted 
from  to  illustrate  tbe  rule,  includintr  Blatch 
y.  Archer,  supra,  and  Rez  t.  Burdett,  4  B. 
&  Aid.  122,  wherein  Best,  J.,  said: 

"If  the  opposite  party  has  it  in  his  power  to 
rebut  it  by  evidence,  and  yet  offers  none,  then 
we  have  something  like  an  admission  that  the 
presumption  is  just" 

Of  course,  if  the  case  of  one  party  Is  not 
established  by  competent  evidence,  it  is  not 
necessary  for  the  other  to  produce  any,  and 
no  presumption  will  in  such  case  arise  against 
him.  But  that  Is  not  the  situation  in  this 
case  in  our  view  of  the  evidence. 

[3]  We  said  in  the  former  opinion,  refer- 
ring to  the  objection  to  the  admission  of 
copies  instead  of  the  originals  of  certain  let- 
ters, that  they  were  admitted  as  explanatory 
of  plalntifF's  subsequent  letters.  Counsel  do 
not  so  understand  the  record.  What  the  trial 
court  said  when  first  ruling  that  such  copies 
be  admitted  Is  this: 

"As  part  of  this  correspondence  has  ffone  in, 
I  believe  I  will  permit  this  in  evidence." 

Upon  that  statement  our  remark  was  based 
th^t  th6  copies  were  admitted  as  explanatory 
of  the  subsequent  letters,  the  originals  of 
which  had  l)een  admitted,  and  that  seemed  to 
the  writer  to  express  what  was  intended  by 
the  language  quoted.  It  may  be  that  it  does 
not  correctly  represent  the  thought  in  tbe 
mind  of  the  trial  court;  but  we  think  it  im- 
material, if  it  does  not.  The  only  effect  of 
tbe  letters,  as  stated  in  the  original  opinion, 
was  to  explain  the  later  correspondence. 
Counsel  also  seem  to  challenge  the  correct- 
ness of  the  statement  in  that  opinion  to  the 
eftect  that  such  copies  were  admitted  follow- 
ing a  mllng  at  first  sustaining  an  objecaon 
thereto,  after  the  defendant  had  further  tes- 
tified showing  the  details  of  mailing  tlie  let- 
ters he  had  written  and  the  return  of  tbe  one 
he  had  received,  and  identifying  tbe  copies. 
There  la  just  this  much  to  sustain  counsel's 
understanding  of  that  matter,  if  It  dlfTers 
from  the  writer's.  The  record  shows  that  the 
objections  were  at  first  sustained.  Then 
came  tbe  demand  for  the  production  of  the 
originals.  Following  the  explanation  of  the 
plaintiff's  counsel  in  reply  to  such  demand, 
tbe  court  made  the  remark  quoted  above  di- 
recting that  the  cities  be  admitted.  But 
counsel  for  plaintiff  tben  proceeded  to  cross- 
examine  the  defendant,  who  was  on  the 
stand,  and  after  one  question  had  been  pro- 
pounded and  answered,  another  objection  was 
Interposed  to  the  copy  of  one  of  the  letters, 
on  the  ground  that  no  foundation  had  been 
laid  for  secondary  evidence,  whereupon  tbe 
trial  judge  stated  that  be  did  not  know  that 


sufficient  foundation  had  been  laid,  and  de- 
fendant's counsel  at  once  proceeded  to  ex- 
amine him  relative  to  the  mailing  and  the  ac- 
curacy of  the  copies  of  the  letters  he  bad 
written  and  the  original  of  the  one  he  had 
received  and  returned;  and  he  was  cross- 
examined  upon  the  matter>  The  objections  to 
the  copies  were  then  renewed  and  overruled. 
Thus  they  were  not  finally  admitted  until 
the  further  testimony  mentioned  in  the  opin- 
ion. This  is,  however,  immaterial,  in  view 
of  the  ground  upon  which  the  exceptions  to 
said  rulings  were  and  must  be  disposed  of  by 
this  court,  viz.  that  as  merely  cumulative 
evidence  the  admission  of  the  secondary  evi- 
dence, even  If  erroneous,  would  not  justify  a 
reversaL 

In  commenting  upon  tbe  evidence  relating 
to  the  damages,  counsel  overlook  tbe  testi- 
mony of  the  defendant  that  the  car  he  re- 
ceived was  practically  of  no  value>  as  well 
as  other  evidence  explaining  the  condition 
of  the  car.  There  ought  to  be  no  difficulty  in 
understanding  tbe  ground  or  the  reasoning 
upon  which  we  held  the  two  instructions  as 
to  the  measure  of  damages  not  inconsistent 
when  applied  to  the  evidence  in  the  case,  and 
that  the  case  should  not  be  reversed  for  a 
technical  misstatement  of  the  law  in  one  of 
said  Instructions.  We  think  it  unnecessary 
to  add  to  what  was  said  in  tbe  original  opin- 
ion concerning  those  instructions. 

[4]  One  of  plaintiff's  contentious  on  the 
trial  appears  to  have  been  that  several  caus- 
es of  action  were  stated  in  defendant's  coun- 
terclaim, on  which  only  the  case  was  tried, 
and,  at  the  close  of  the  evidence  for  de- 
fendant, tbe  plaintiff  moved  that  the  defend- 
ant be  required  to  elect  upon  which  such  sev- 
eral causes  of  action  "he  seeks  to  proceed," 
whether  on  the  written  warranty,  the  oral 
warranty,  an  implied  warranty,  or  upon  a 
right  to  recover  back  the  money  expended. 
It  Is  now  insisted  that  the  refusal  of  the 
court  to  direct  such  election  was  error.  The 
point  was  not  made  in  the  original  brief,  and 
tbe  exception  to  the  ruling  wajs  therefore 
waived. 

We  perceive  no  good  reason  for  granting  a 
rehearing,  and  theirefore  the  application  will 
be  denied. 

BEARD,  J.,  Goncur&    SCOTT,  3^  did  not 

participate  in  this  decision. 


NATWICK  Y.  TERWILMGBR.  (No.  828.) 
(Supreme  Court  of  Wyoming.  Oct  16,  1916.) 
1.  COBFOBATIONS    9=»76   —   SUBSCBIPnOR   TO 

Stock— AccEPTA  nce. 
Where  a  party  sabscribes  to  corporate  stock, 
agreeing  to  pay  by  conveying  a  lot  of  land,  ac- 
ceptance by  tbe  company  is  essential  to  consti- 
tute the  suDBcription  a  contract  at  alL 

[Ed.  Note. — For  other  cases,  see  Corporatious, 
Cent.  Dig.  {§  197-209,  213-218;  Dec.  Dig.  «=> 
76.1 
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2.  cobpobationb  «=>78  —  subbobiftion  to 

Stock  on  Sfscial  Tkbus. 
Where  one  subscribes  to  corporate  stock  on 
the  special  terms  that  the  company  accept  a  lot 
of  land  in  payment,  after  acceptance  by  the  com- 
pany, his  liability  is  governed  by  the  special 
terms  of  his  subscription,  and  be  is  not  liable  to 
pay  for  the  stock  in  money  except  in  case  of 
his  refusal  or  inability  to  convey  the  land. 

[Ed.  Note.— For  other  cases,  see  CJorporatlons, 
Oeut  Dig.  i  21»;  Dec.  Dig.  «»78.] 

8.   COBPOBATIONS    €=s>81— "COWDITIONAI,   SUB- 

BORipnoiT"  TO  Stock. 
Where  a  subscriber  to  corporate  stock 
specified  on  the  subscription  list,  after  his  name, 
that  it  was  conditiopal,  and  the  subscriber  took 
a  written  statement  from  the  organizer  of  the 
company  that  it  was  conditional  upon  the  com- 
pany's taking  land  in  full  payment,  there  being 
a  provision  that  the  subscriber  should  not  be 
liable  for  the  subscription  nnless  the  company 
accepted  the  land,  ana  the  directors  subsequent- 
ly provided  for  issuing  the  sto<^  only  on  delivery 
of  a  deed  to  the  property  "as  per  condition  and 
agreement  when  he  signed  said  subscription 
list,"  such  subscription  was  conditional  on  the 
company's  acceptance  of  the  land. 

[Ed.  Note. — BV>r  other  casesi  see  Corporations, 
Cent.  Die.  U  206-284;   Dec.  Dig.  «s981.] 

4.  COBPOBATIONB  «=>81  —  SCBSCBIFTIOIT  TO 
StOOK  oh  COHOTTIOH  8xrB8XQt7£HT— IHTEN- 
IION  OF  PaBTT. 

In  determining  the  real  meaning  of  a  con- 
tract of  subscription  to  corporate  stock  made  up- 
on a  condition  anbaequent,  as  in  the  constrac- 
tion  of  conditions  in  other  contracts,  the  inten- 
tion of  the  parties  is  to  be  looked  to. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  {g  266-284;    Dec  Dig.  «=»81.] 

6.  CoKPOBATiONa  €e»81  —  ConomttNAL  SUB- 
scBiFTioN  TO  Stock  —  Subscbiftion  oh 
Special  Tebms. 
The  distinction  between  a  conditional  sub- 
scription to  corporate  stock  and  a  subscription 
upon  special  terms,  is  that  a  conditional  sub- 
scription does  not  make  the  subscriber  a  stock- 
holder, nor  render  him  liable  on  his  subscription 
nntil  performance  of  the  condition  or  the  hap- 
pening of  the  contingency,  while  a  anbactiption 
on  special  terms  is  absolute,  making  the  sub- 
scriber a  stockholder,  and  rendering  nim  liable 
as  such  from  the  time  his  subscription  is  accept- 
ed, whether  the  conditions  are  performed  or  not. 
[Ed.  Note.— For  Other  cases,  see  CorporatlMU, 
Cent.  Dig.  ${  266-284;   Dec.  Dig.  «s»81.] 

6.  CoBPOBATioNS  «=>81— Stookhoi-deb's  Lia- 

Bn.ITY— COKDinOKAX    SUBBOBIPTIOR. 

Where  a  subscription  to  corporate  stock 
was  made  conditional  upon  the  company's  ac- 
cepting the  subscriber's  land  in  payment,  and  the 
directors  of  the  company,  at  their  first  meeting, 
accepted  anch  conditional  subscription,  the  sub- 
scriber was  not  liaUe  as  a  stockholder  unless  the 
company  took  the  land  within  a  reasonable  time. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Sf  266-284;    Dec.  Dig.  «=81.] 

7.  COBPOBATIOHS     «=»88— CONDITIOHAI,     SUB- 

scBipnoN— Validity — Statute. 
Under  Comp.  St.  1910,  |  3989,  a  subscrip- 
tion to  corporate  stock,  conditional  upon  the 
company's  accepting  in  payment  land  of  the  sub- 
scriber, was  valid,  the  statute  authorizing  the 
directors  of  any  corporation  of  the  sort  to  pur- 
chase property  necessary  for  its  business  and 
to  issue  stock  to  the  amount  of  the  value  thereof 
in  payment,  etc. 

[Ed.  Note.''— For  other  cases,  see  Corporations, 
Cent  Dig.  H  337-364,  425-428 ;  Dec.  Dig.  <&=> 
88.] 


8.  COBPOBATIOKB    «=9S1— GONDrtlOITAI.    SUB- 

flCBiPTioN— Waiver  of  Condition. 
Though  a  subscriber  to  corporate  stock,  con- 
ditional upon  the  company's  accepting  his  land 
in  payment,  participated  in  the  organization 
meeting,  accepted  the  offices  of  director  and  sec- 
retary, and  acted  in  such  capacities  with  the 
understanding  and  expectation  that  the  shares 
of  sto<A  conditionally  subscribed  for  by  him 
were  to  be  issued  as  full  paid  in  payment  for 
the  property  offered  by  him,  he  did  not  waive 
the  condition  of  the  subscription. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  266-284;   Dec.  Dig.  «S=981.] 

9.  COBPOHATIONS  ®=>81 — LIABILITY  AS  STOCK- 
HOLDER—ESTOPPEL. 

Nor  was  he  estopped  to  set  it  up  to  escape 
liability. as  a  stockholder  to  the  company's  trus- 
tee in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {|  266-284;    Dee.  Dig.  «=>81.] 

10.  COBPOBATIONS   €=»88— CONDITIONAL    SUB- 

BCBiPTioN  TO  Stock— Payimnt, 
Where  a  paiQr  sabaoribed  to  corporate  stock 
conditionally  upon  the  company's  accepting  his 
realty  in  payment  and  the  company  allowed  him 
to  vote  the  stock  at  the  organization  meeting, 
thereafter  moving  into  and  occupying  the  build- 
ing, th«  acta  amoanted  not  only  to  an  acceptance 
of  the  subscription,  but  to  an  acceptance  of  the 
property,  the  stock  therebv  becoming  fully  paid, 
though  the  subscriber  could  be  required  to  exe- 
cute and  deliver  a  deed  to  the  company,  the 
equitaUe  owner. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  337-364,  425--428;  Dec.  Dig.  «=► 
88.] 

11.  COBPOBATIONS  ^=390(6)  —  Conditional 
SCBSCBIPTTON- Refusal  of  Company— Suf- 

nCIENOT  OF  EVIOBNCB. 

In  an  action  by  the  trustee  in  bankruptcy 
of  a  company  to  recover  a  sum  alleged  to  be  due 
on  a  subscription  to  stock  conditional  upon  the 
company'a  accepting  realty  of  defendant  in  pay- 
ment evidence  Aeid  to  show  that  the  company 
declined  to  take  the  property  and  fulfill  the  con- 
dition of  the  subscription. 

[Ed.  Note.— For  otber  cases,  see  Corporations, 
Cent.  Dig.  {{  411-416;   Dec.  Dig.  «=a90(6).] 

12.  Bankbttptoy  «=»2K— Stookholdeb'b  Li- 
abilttt— i*ave  to  sue. 

An  order,  made  in  the  United  States  Dis- 
trict Court,  wherein  the  bankrnpb^  matter  of 
a  corporation  was  pending,  authorizing  the  trus- 
tee to  institute  and  prosecute  suit  to  recover 
a  sum  alleged  to  be  due  on  a  subscription  for 
stock,  the  order  reading,  "And  this  referee  hav- 
ing heard  the  argumenta  of  counsel,  and  being 


ing 
EuB; 


fuDy  advised  in  the  premises,  does  find  that  there 
is  probable  cause  tnat  a  right  of  action  exists 
in  favor  of  said  trustee  [defendant],  and  it  Is 
therefore  hereby  ordered,"  etc.,  did  not  hold  that 
defendant,  the  alleged  stock  subscriber,  was  li- 
able. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  «=>28B.] 

Error  to  District  Court,  Carbon  County; 
V.  J.  TldbaU,  Judge. 

On  petltlMi  for  rehearing.  Rehearing;  de- 
nied. 

For  former  opinion,  see  157  Faa  696. 

M.  A.  Kline,  of  Cheyenne,  for  plaintiff  In 
error.  McMlcken  &  Blydenburgb,  of  Raw- 
lins, for  defendant  in  error. 

POTTER,  C.  J.  Counsel  for  plaintiff  In 
error .  has  filed  a  petition  for  rehearing  in 
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this  case.  The  action  was  brought  by  the 
trustee  in  bankruptcy  of  an  insolvent  cor- 
poration to  recover  a  sum  alleged  to  be  due 
from  the  defendant  upon  a  subscription  for 
stock,  and  the  judgment  in  defendant's  favor 
was  affirmed  on  the  ground  that  the  condi- 
tion upon  which  the  subscription  was  made 
had  not  been  complied  with  on  the  part  of  the 
company;  Justice  Beard  concurring  specially, 
on  the  ground  that  defendant's  only  obliga- 
tion was  to  convey  certain  property  in  con- 
sideration for  the  stock,  and  that  as  the 
stock  had  not  been  issued  and  the  deed  had 
not  been  demanded  the  action  was  not  main- 
tainable. 

It  appeared  that  prior  to  the  incorporation 
and  organization  of  the  company  the  defend- 
ant signed  the  original  subscription  list  for 
25  shares  of  stock,  adding  after  his  signa- 
ture the  word  "conditional,"  and  at  the  same 
time  received  from  the  organizer  of  the  com- 
pany, who  circulated  the  subscription  list, 
a  written  statement  certifying  to  the  fact 
that  defendant  had  signed  the  list  condition- 
ally, and  that  it  was  understood  that  the 
company  should  take  in  full  payment  for  the 
stock  a  certain  town  lot,  and  that  he  should 
not  be  liable  for  said  subscription  unless  the 
company  should  accept  the  same  under  said 
conditions.  See  former  opinion,  167  Pac. 
696,  697. 

The  defendant  was  present  at  the  organiza- 
tion meeting  of  the  stockholders  and  voted 
25  shares  of  stock,  bat  no  stock  had  been 
Issued  to  him  or  to  any  one  who  had  sign- 
ed the  list,  and  his  subscription  had  not  then 
been  accepted.  But  the  evidence  shows,  we 
think,  that  the  other  subscribers  or  at  least 
all  who  became  stockholders,  knew  the  terms 
and  conditions  of  defendant's  subscription, 
and  that  there  was  at  least  a  tacit  under- 
standing that  it  would  be  accepted  upon  the 
said  conditions,  and  that  with  that  under- 
standing the  defendant  participated  in  the 
meeting.  He  was  selected  and  acted  as  secre- 
tary of  that  meeting,  and  was  elected  as  one 
of  the  directors  of  the  corporation  then  being 
organized.  He  was  also  present  at  the  first 
meeting  of  the  directors  held  on  the  same, 
day  and  was  elected  secretary  of  the  com- 
pany. At  that  meeting  the  proceedings  were 
had  with  reference  to  his  subscription  which 
are  copied  in  the  former  opinion  from  the 
record  of  the  meeting  in  the  evidence,  viz.: 
A  motion  was  made  and  carried  that  25 
shares  of  stock  be  issued  to  the  defendant 
"upon  the  delivery  of  a  good  and  sufficient 
deed  to  lot  4,  block  22,  in  the  town  of  En- 
campment, Wyo.,  as  per  condition  and  agree- 
ment when  he  signed  said  subscription  list; 
said  deed  to  be  accepted  in  full  payment  for 
said  stock  subscribed";  the  lot  thus  de- 
scribed being  the  property  ofTered  by  defend- 
ant as  shown  by  the  organizer's  written 
statement  of  the  fact  and  conditions  of  the 
defendant's  subscription. 

On  the  trial  the  defendant  was  called  as  a 
witneaa  for  the  plaintUE  and  examined  with 


reference  to  the  companys  records,  Inclndlng 
the  record  of  the  first  meeting  of  the  direc- 
tors, and  upon  cross-examination  he  testified 
that  he  had  executed  a  deed  of  the  lot  to  the 
corporation  pursuant  to  the  resolution  refer- 
ring to  his  subscription,  but  the  deed  does 
not  appear  to  have  been  delivered. 

By  a  resolution  adopted  on  March  11, 
1908,  by  the  e^ecntlTe  conunittee,  quoted  in 
the  former  opinion,  the  president  and  secre- 
tary were  directed  not  to  issue  any  stock  to 
the  defendant  in  payment  for  the  lot  afore- 
said, "inasmuch  as"  the  deed  thereto  had  not 
been  delivered  to  the  company  in  accordance 
with  the  original  agreement,  and  It  was  pro- 
vided that  rent  should  be  paid  the  defendant 
for  the  use  of  the  building  by  the  company. 
It  is  stated  In  the  former  opinion  that  the 
evidence  shows  certain  other  reasons  for  that 
action,  and  that  it  was  the  result  generally 
of  the  company's  desire  not  to  take  the  prop- 
erty or  to  issue  the  stock  to  the  defendant 
upon  his  subscription,  and  before  concluding 
this  opinion  those  reasons  wiU  be  stated  more 
in  detail,  for  they  tend  to  explain  what  was 
intended  1^  the  resolution  aforesaid,  and  the 
ground  for  the  statement  in  the  former  opin- 
ion that  by  said  action  the  company  finally 
concluded  not  to  accept  the  subscription  on 
the  conditions  named. 

[1,2]  It  was  contended  on  the  original 
hearing  that  the  subscription  was  not  condi- 
tional, but  a  subscription  on  special  terms  as 
to  paymeift;  that  it  was  accepted  by  the 
company  at  the  time  of  its  organization,  and 
that  the  defendant  then  became  liable  to  pay 
for  the  stock  either  in  the  property  mention- 
ed or  In  money;  that  having  failed  to  con- 
vey the  property  he  became  liable  upon  his 
subscription  for  the  par  value  of  the  stock; 
and  that  the  action  of  the  executive  commit- 
tee was  invalid  as  against  creditors  as  a  re- 
lease of  the  defendant's  liability  to  pay  for 
the  stock.  It  waa  also  contended  that  de- 
fendant's liability  is  shown  by  the  fact  that 
he  voted  the  shares  at  the  first  meeting  of  the 
stockholders,  accepted  the  office  of  director 
and  secretary  and  member  of  the  executive 
committee,  and  acted  in  those  capacities,  and 
that  the  company  went  into  possession  of  the 
property  aforesaid  and  occupied  IL  The 
same  contentions  are  again  made  by  the  peti- 
tion for  rehearing  and  the  brief  in  supimrt 
thereof;  and  counsel  states  in  the  brief  un- 
qualifiedly the  following  proposition  as  set- 
tled law:  That  a  condition  in  a  subscription 
to  the  capital  stock  of  a  corporation  by  which 
the  subscriber  agrees  to  pay  in  labor  or  proiv 
erty  is  a  condition  subsequent,. and  the  sub- 
scriber becomes  a  stockholder  immediately 
upon  the  organization  of  the  compnuy. 
Aside  from  the  rule  that  in  a  subscription 
like  the  'One  at  bar  an  acceptance  by  the  cor- 
poration Is  essential  to  constitute  it  a  con- 
tract at  all,  which  is  not  recognised  by  the 
proposition  as  stated  by  counsel,  we  are  of 
the  opinion  that  such  a  subscription  may  l>e 
so  made  as  to  entitle  it  to  be  called  and  cou- 
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stnied  as  a  conditional  subscription.  It  may 
not  be  very  material  whetheif  the  subscrip- 
tion In  tbis  case  be  considered  as  a  condi- 
tional subacriptlon  or  one  on  special  terms, 
for  if  the  latter  an  acceptance  by  the  com- 
pany would  be  necessary,  whereupon  the  sub- 
scriber's liability  would  be  governed  by  the 
special  terms,  and  he  would  not  be  liable  to 
pay  for  the  stock  in  money  except  in  case  of 
a  refusal  or  inability  on  his  part  to  convey 
the  property.  1  Morawetz  on  Prlv.  Corp-  (2d 
Ed.)  I  82.  And  we  are  of  the  opinion  that  the 
evidence  does  not  show  a  refusal  by  Qie  de- 
fendant to  convey,  bat,  on  the  contrary,  a 
conclusion  by  the  company  not  to  take  the 
property,  to  which  the  defendant  assented  he- 
cause  of  a  determined  opposition  to  taking 
the  property  that  had  developed  among  the 
Btockholdem. 

[3, 4]  But  we  adhere  to  the  view  that  this 
sabscriptlon  was  conditional.  It  was  not  only 
so  specified  on  the  subscription  list,  and  In 
the  written  statement  that  It  was  conditional 
upon  the  company  taking  the  property  In  full 
payment  for  the  stock,  but  It  was  also  pro- 
vided that  the  subscriber  "shall  not  be  lia- 
ble for  said  subscription  unless  said  com- 
pany accepts  same  under  said  conditions." 
That  is  to  say,  the  condition  of  the  snbscrliK 
tlon  was  that  the  company  shall  take  the 
property  In  fall  payment,  and  that  no  lia- 
bility shall  be  Incurred  by  the  subscription 
unless  accepted  on  that  condition,  viz.  that 
the  company  "shall  take"  the  property.  In 
thus  requiring  that  his  liability  be  expressly 
limited,  the  defendant  did  what  may  prop- 
erly be  done,  as  said  In  Thompson  on  Cor- 
porations In  these  words: 

"If  a  subscriber  desire  to  make  hU  liaUUty  de- 
pend upon  the  performance  of  some  stipulationB 
by  the  corporation,  it  is  very  easy  for  lum  to  do 
■o  in  express  terms." 

The  author  was  there  discussing  the  rule 
for  determining  the  real  meaning  of  a  con- 
tract of  subscription  made  upon  a  oondltloa 
subsequent,  and  had  stated  what  Is  of  course 
th«  law  that  as  in  the  construction  of  con- 
ditions in  other  contracts  the  Intention  of  the 
parties  is  to  be  ascertained.  1  lliomp.  on 
Corp.  (2d  Ed.)  |  632.  And  that  the  Intention 
of  the  parties  is  the  controlling  question  Is 
stated  elsewhere  in  the  work  dted.  Sections 
626,  627.  And  by  other  text-writers.  1  Mor- 
awetz on  Priv.  Corp.  (2d  Ed.)  I  90;  1  Cook 
on  Stockholders  and  Corp.  Law  (3d  Ed.)  {  85. 
Mr.  Ckx>k  says  in  the  section  dted  that: 

"Conditional  subscriptions,  like  other  con- 
tracts, are  to  be  construed  reasonably  and  ac- 
cording to  the  intent  of  the  parties,  as  indicated 
by  the  language  used  in  the  contract  The  cir- 
cumstances under  which  the  subscription  was 
tnade  are  also  to  be  taken  into  consideration." 

In  a  case  often  cited  in  support  of  this 
nde  it  18  held  that: 

WbeAer  a  condition  be  precedent  or  subse- 
quent "is  a  question  purely  of  intent;  and  the 
intention  mnst  be  determined  by  coosideriog  not 
only  the  words  of  the  particular  clause,  but  also 
oe  language  of  the  whole  contract  as  well  as 


the  nature  of  the  act  required  and  tiie  subject- 
matter  to  which  it  relates." 

And  applying  that  rule  a  subscription  for 
stock  waa  held  to  be  upon  a  condition  prece- 
dent, because  so  intended  and  understood  by 
the  parties,  and  that  the  condition  was  to  be 
strictly  performed  before  the  subscriber  could 
be  held  liable.  Bucksport  A  Bangor  R.  B. 
Co.  V.  Brewer,  67  Me.  285. 

[6]  That  defendant's  subscription  was  in- 
tended as  and  understood  to  be  one  upon  con- 
dition and  not  absolute  is  evident  not  only 
from  the  terms  thereof  as  expressed  In  the 
writing  aforesaid  and  the  addition  of  the 
word  "condlUooal"  to  the  def aidant's  signa- 
ture on  the  list,  but  also  from  the  terms  of 
the  motion  referring  to  it  adopted  by  the 
directors,  providing  for  issuing  the  stock  only 
on  delivery  of  a  deed  to  the  property,  "as  per 
condition  paA  agreement  when  be  signed  said 
subsetiptlau  list."  And  especially  must  this 
be  so  in  view  of  the  distluction  between  a 
conditional  subscription  and  a  subscription 
on  special  terms.  That  distinction  is  stated 
in  Thompson  on  Corporations  (2d  Ed.)  i  626, 
as  follows: 

"The  first  distinction  to  be  noted  is,  as  already 
suggested,  that  a  conditional  subscription  does 
not  make  the  subscriber  a  stockholder,  nor  ren- 
der him  liable  on  his  subscription,  until  the  per- 
formance of  the  condition  or  the  happeninR  of 
the  spedfic  contingency.  On  (lie  other  hand,  a 
subscription  on  spedal  terms  is  an  absolute  sub- 
scription, which  makes  the  subscrilier  a  stock- 
holder and  renders  him  liable  as  such  from  the 
time  when  his  subscription  is  accepted,  whether 
the  condltionB  are  performed  or  not.  The  spe- 
dal terms  attached  to  a  subscription  are  regard- 
ed as  independent  stipulations,  the  remedy  for 
the  breach  of  which  is  an  action  against  the  cor- 
poration for  damages." 

In  view  of  the  language  employed  In  stat- 
ing the  conditions  upon  which  this  subscrip- 
tion was  made,  and  In  the  recorded  action  of 
the  directors  of  the  corporation  thereon  at 
their  first  meeting,  it  Is  clear  to  us  that  it 
was  Intended  and  understood  that  the  sub- 
scription was  conditional  upon  the  property 
being  taken  by  the  corporation  at  the  par 
value  of  the  stock  and  in  full  payment  there- 
for, and  that  there  should  be  no  liability  on 
the  subscription  if  that  was  cot  done.  A 
similar  subscription  was  considered  in  Junc- 
tion Railroad  Co.  v.  Beeve,  15  Ind.  236,  dted 
in  a  note  to  section  600  in  Thompson  on  Cor- 
porations (2d  Ed.).  The  subscription  in  that 
case  was  for  stock  to  be  paid  in  real  estate 
to  be  conveyed  to  the  corporation  within  a 
stated  period,  but  it  was  also  provided  by 
the  subscription  that  If  the  company  should 
not  take  the  land  at  the  price,  the  subscrip- 
tion was  to  be  void.    The  court  said: 

"The  subscription  in  question  was  clearly  con- 
ditional; or  rather,  it  was  a  simple  proposition 
to  put  in  the  land  at  the  specified  price,  in  case 
the  comiwny  would  take  it  at  that  price,  other- 
wise the  subscription  was  to  be  void." 

The  provision  in  the  statement  of  the 
terms  of  the  subscription  here  In  question 
that  there  was  to  be  no  liability  unless  ac- 
cepted under  the  conditions  stated  is  in  efTect 
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one  declaring  the  subacrlption  to  be  void  un- 
less accepted  on  the  conditions  Stated — that 
the  company  take,  not  merely  agree  to  take, 
the  property  In  full  payment  for  the  stock. 
We  perceive  no  reasonable  ground  for  hold- 
ing that  the  defendant  Intended  or  that  the 
company  understood  that  his  only  right  or 
remedy  would  be  to  recover  damages  if  the 
company  should  decline  to  issue  the  stock  or 
take  the  property. 

We  do  not  agree  with  counsel's  contention 
that  a  subscription  payable  In  property  is 
uniformly  held  by  the  authorities  to  be  a 
subscription  <hi  special  terms.  It  is  true  that 
some  text-writers,  referring  generally  to  such 
a  subscription,  say  that  it  is  not,  properly 
speaking,  a  conditional  subscription,  but  a'b 
absolute  subscription  on  special  terms.  See 
Morawetz  on  Prlv.  Corp.  (2d  Ed.)  |  82.  But 
Mr.  Cook,  In  dlacnssing  the  subject  of  condi- 
tional subscriptions,  says  that  any  condition 
which  can  legally  be  performed  or  compiled 
with  by  the  corporation  may  be  a  condition 
to  a  subscription  for  stock,  and  that  "the  con- 
dition may  be  that  payment  shall  be  In  labor 
or  materials."    And  again: 

"In  general,  however,  subacrlptionB  to  the 
capital  stock  of  a  corporation  may  be  condition- 
al as  to  time,  manner  or  means  of  payment,  or 
in  any  other  way  not  prohibited  by  statute,  or 
the  rnles  of  public  policy,  and  not  beyond  the 
corporate  powers  of  the  corporation  to  comply 
witn."  1  Cook  on  Stockholders  and  Corp.  Law 
(Sd  Ed.)  J  83. 

Whatever  may  be  the  general  rule  with 
reference  to  the  term  to  be  applied  to  sub- 
scriptions payable  in  property,  or  their  effect 
respecting  the  subscriber's  liability,  we  are 
convinced  that  the  subscription  before  the 
court  In  this  case  was  a  conditional  subscrip- 
tion, and  that  to  hold  otherwise  would  dis- 
regard the  clear  Intention  and  understanding 
of  the  parties,  as  indicated  by  the  written 
statement  of  the  terms  and  conditions  of  the 
subscription,  and  by  the  language  of  the  mo- 
tion adopted  with  reference  to  It  at  the  first 
meeting  of  the  directors. 

[6]  Assuming  that  the  action  taken  upon 
the  subscription  by  the  directors  at  their  said 
first  meeting  constituted  an  acceptance  there- 
of and  was  so  intended,  something  more  was 
necessary  to  render  the  defendant  liable,  at 
least  to  pay  for  the  stock  In  money.  The 
rule  In  such  case  Is  stated  In  Cook  on  Stock- 
holders and  Corporation  Law  (3d  Ed.)  as  fol- 
lows: 

"The  acceptance  by  the  corporation  of  a  con- 
ditional subscription  is  necessary  to  the  forma- 
tion of  the  contract.  tJntil  such  acceptance  the 
conditional  gnbecription  ia  but  a  continninK  of- 
fer. After  acceptance  the  subscriber  is  bound, 
until  performance  of  the  condition  by  the  corpo- 
ration, to  await  such  performance;  he  cnnnot 
withdraw  the  conditional  subscription  after  it 
has  been  accepted.  It  seems,  however,  that  if 
the  performance  of  the  condition  is  delayed  un- 
reasonably by  the  corporation,  the  conditional 
subscribe  wUl  be  thereby  released  from  his  ob- 
ligation."    Section  84. 

^'A  condition  to  a  subscription  for  stock  must 
be  performed  or  complied  with  before  the  aub- 
scrfber  can  be  compelled  to  pay  such  subscrip- 


tion. *  *  *  A  eondidoBal  snbaeriber  is  not  a 
stockholder  or  member  of  the  corporation  until 
after  the  condition  is  performed.  Whether  or 
not  the  condition  has  been  performed  is  a  ques- 
tion of  fact.  Performance  may  be  proved  by 
parol  or  by  the  reootda  of  the  corporation.'' 
Section  86. 

"Subscriptions  payable  in  property  are  not 
subject  to  calls,  and  a  demand  for  the  property 
must  be  made  by  the  oori>oration."    Section  89. 

The  rule  is  stated  In  Thompson  on  Corpo- 
rations (2d  Ed.)  as  follows: 

"In  cases  of  unconditional  subscriptions  the 
acceptance  by  the  corporation  renders  the  sub- 
scription binding.  But  in  the  very  nature  of 
the  case  this  cannot  be  true  as  to  conditional 
subscriptions;  their  binding  effect  depends  ulti- 
mately on  the  performance  of  the  condition.  It 
is  evident^  therefore,  that  the  mere  acceptance 
of  a  conditional  subscription  is  only  in  the  na- 
ture of  an  agreement  to  entertain  the  proposi- 
tion of  the  subscriber,  and  does  not,  without 
more,  render  the  subscription  binding.  Some  of 
the  cases  proceed  upon  the  theory  that  there 
must  be  an  acceptance  and  then  a  performance 
of  the  condition,  or  that  the  two  may  be  con- 
current. In  sncn  cases  the  effect  of  the  accep- 
tance is  to  ^ve  the  subscriber  a  conditional  stat- 
us which  IS  confirmed  by  the  performance  of 
the  condition.  Another  class  of  cases  proceed 
on  the  theory  that  the  performance  of  the  con- 
dition is  an  acceptance  of  the  subscription;  in 
such  cases  the  acceptance  and  performance  are 
identical,  and  their  effect  is  to  make  the  sub- 
scription binding.  The  rule  as  gathered  from 
the  effect,  rather  than  the  direct  holdings  of  the 
cases^  seems  to  be  that  the  conditional  subscrip- 
tion IS  in  the  nature  of  a  continuing  offer  wliiai 
may  be  withdrawn  before  acceptance;  but  after 
acceptance  in  any  manner  by  the  corporation  the 
subscriber  is  liound  until  the  corporation  has 
performed  the  condition,  or  for  a  reasonable 
time;  or^  in  other  words,  he  must  wait  a  rea- 
sonable time  for  such  performance  by  the  cor- 
poration. After  acceptance  and  before  perform- 
ance, or  a  reasonable  time  for  performance,  he 
cannot  withdraw  or  otherwise  revoke  such  con- 
ditional subscription.  •  •  •  When  subscrip- 
tions are  made  upon  conditions,  and  the  condi- 
tions have  been  complied  with,  the  subscribers 
thereupon  become  entitied  to  all  the  rights  and 
privileges  of  stockholders,  and  they  come  under 
correlative  obligations  and  duties  of  holders  of 
stock  in  a  corporation."     Section  601. 

"That  a  valid  condition  to  a  subscription  for 
the  capital  stock  of  a  corporation  most  be  per- 
formed before  a  subscriber  can  be  compelled  to 
pay  his  subscription,  where  there  has  been  nei- 
ther waiver  nor  estoppel,  is  a  proposition  that 
is  universally  supported  by  the  aathoritiea; 
and  the  performance  must  be  within  the  time 
prescribed  in  the  contract,  if  any  ia  stated,  or 
within  a  reasonable  time,  if  none  is  stipulated, 
and  if  not  performed  within  such  time  ue  sub- 
scriber is  discharged.    Section  60S. 

[7]  The  validity  of  the  condition  la  not 
(lue&tloned  In  this  case,  nor  do  we  see  any 
reason  to  doubt  its  validity.  The  statute  ex- 
pressly authorizes  the  directors  of  any  cor- 
poration of  the  kind  here  Involved  to  pur- 
chase property  necessary  for  Its  business 
and  i&suc  stock  to  the  amount  of  the  value 
thereof  In  payment  therefor,  and  provides 
that  the  stock  so  issued  shall  be  declared  and 
taken  to  'be  full  stock,  and  not  liable  to  any 
further  calls,  nor  the  holders  thereof  to  any 
further  payments  under  the  provlsioos  of  tbe 
statute  for  the  demand  and  payment  ot 
money  upon  stock  subscriptions  and  making 
Stockholders  severally  and  Individually  liable 
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to  creditors  to  the  autonnt  of  unpaid  assess- 
ments on  the  stock  held  by  them  respectively. 
Oomp.  Stat  1910,  !  S989.  And  there  Is  no 
statute  In  thU'  state  applicable  to  such  a  cor- 
ptMBtlon  requiring  a  certain  amount  or  pro- 
portion of  the  capital  stock  to  be  subscribed 
as  a  condition  precedent  to  incorporation  or 
acquiring  a  corporate  existence  or  to  the  cor- 
poration engaging  in  business,  or  limiting  the 
authority  of  one  who  solicits  or  takes  a  oob- 
Bcrlptlon. 

[I,  I]  We  were  convinced  when  this  case 
was  decided,  and  remain  of  that  opinion,  that 
neither  waiver  of  the  condition  nor  estoppel 
is  shown  by  the  evidence,  but  that  on  the 
contrary,  the  defendant  participated  in  the 
organization  meeting,  accepted  the  office  of 
director  and  secretary  and  acted  in  those  ca- 
pacities, with  the  understanding  and  expec- 
tation that  the  shares  of  stock  conditionally 
subscribed  for  by  him  nn  aforesaid  were  to  be 
Issued  as  full  paid  stock  in  payment  for  the 
property  offered  by  him.  The  delay  resulting 
in  the  final  action  upon  the  subscrlptioD, 
shown  by  the  resolution  adopted  in  March, 
1908,  is  explained  by  the  testimony,  which 
U>-  referred  to  generally  in  the  former  opin- 
ion and  will  be  more  fully  stated  in  this. 

[1(,  11]  It  Is  argued  in  the  brief  that  when 
the  defendant  was  allowed  to  vote  the  shares, 
and  the  company  moved  into  and  occupied 
the  building,  the  company  did  all  it  was 
obligated  to  do,  whereupon  the  defendant 
became  the  owner  of  said  shares  of  stock  and 
obligated  to  pay  therefor  in  money  or  mon- 
ey's worth,  and  that  the  company's  right  to 
maintain  an  action  on  the  contract  was'  then 
complete.  But  If  the  defendant  became  a 
stockholder  through  the  act  of  the  company 
in  allowing  him  to  vote  the  shares  at  the 
organization  meeting,  supplemented  by  its 
act  in  moving  into  and  occupying  the  build- 
ing. It  must  be  because  those  acts  amounted 
not  only  to  an  acceptance  of  the  subscrip- 
tion upon  the  condition  named,  but  to  a  tak- 
ing and  acceptance  of  the  property,  for  such 
occupation  of  the  property  was  with  the  de- 
fendant's: knowledge  and  at  least  his  tacit 
consent ;  and  thereby  also  the  stock  became 
fun-paid  stock,  without  any  further  liabil- 
ity thereon,  though  the  defendant  as  the 
holder  of  the  legal  title  to  the  property  might 
be  required  to  execute  and  deliver  a  deed. to 
the  company,  the  equltatile  owner.  And 
that  would  be  the  situation  now,  tf  the  de- 
fendant had  become  a  stockholder,  as  claim- 
ed, and  if  the  action  taken  on  March  11, 1908, 
was  inralld,  though  it  would  not  aid  the 
plaintiff  in  this  action  to  recover  the  par 
value  of  the  stock  in  money,  since  It  la  not 
S'bown  that  defendant  refused  to  convey  the 
property  or  that  he  was  or  is  incapable  of 
making  a  valid  conveyance.  The  company 
eertainly  did  not  pay  for  the  property  unless 
it  was  taken  in  full  payment  for  the  stock, 
and  It  had  no  right  to  take  or  occupy  it,  so 
far  as  the  record  shows,  prior  to  March  11, 
1908,  except  that  aoqnired  by  the  subscrip- 


tion and  the  acoeptanoe  tbereof.  wbldi  re- 
quired It  to  be  taken,  if  at  all.  In  full  pay- 
ment for  the  stock.  There  is  this  much  fur- 
ther evidence  to  show  that  the  property  was 
occupied  by  the  company  pursuant  to  the  sub- 
scription and  the  condition  thereof^  and  the 
understanding  that  defendant's  stock,  if  he 
was  a  stockholder  at  all,  or  entitled  to  act 
as  such,  was-  fully  paid.  The  property  was 
entered  In  the  company's  ledger  as  an  asset 
at  a  valuation  of  ^,700,  but  without  descrip- 
tion; the  entry  being:  "Real  Estate,  Jan- 
uary 1,  Inventory  $2,700."  It  was  explained 
as  referring  to  said  prc^erty,  as  the  company 
owned  no  other  real  estate.  A  counter  entry 
was  made  to  balance  it  after  the  adoption 
of  the  resolution  of  March  11,  190S.  Bat 
it  does  not  appear  that  defendant  knew  of 
either  entry.  Mr.  Fry,  the  organizer  and 
manager  of  the  company,  who  was  examined 
about  the  entry,  testified  on  cross-examina- 
tion by  defendant's  counsel  as  follows: 

"Q.  This  real  estate,  then,  that  you  have  tes- 
tified to,  was  turned  over  to  the  company  for  25 
shares  of  stock  for  Mr.  TerwiUiger?  A.  That  is 
right;  yes,  sir.  Q.  And  that  was  all  he  was  to 
pay— that  was  the  agreement  with  the  corpora- 
tion? A.  Yes,  sir;  it  was.  Q.  Then,  having 
entered  this,  why  did  you  order  this  entry  in 
this  book?  A  I  don't  remember  that  item,  Mr. 
BIydenburgh.  I  don't  know  whether  I  did  or 
not.  Q.  At  the  time,  then,  this  entry  was  made, 
January  1,  1908,  you  considered  that  real  estate 
as  the  property  of  the  corporation,  did  vou?  A. 
Yes,  we  did.  Q.  And  that  the  board  of  trustees 
had  accepted  the  condition?  A.  The  condition- 
there  was  a  condition.  Q.  And  that  they  had 
accepted  the  condition  and  become  the  virtual 
owners  of  the  real  estate — that  is  tiie  reason  you 
made  this  entry?    A.  Undoubtedly." 

The  same  witness  on  being  recalled  as  a 
witness  for  the  defense  again  testified  about 
that  matter.  Ills  attention  was  called  to  the 
entry  of  January  let  In  the  ledger,  and  to 
an  entry  on  the  opposite  side  of  the  accoout 
showing  a  credit  which  balanced  it,  vis.: 
"March  81,  1008,  ^,700,"  «nd  W8«  asked  as 
to  the  latter  entry  tbls  question:  "What 
did  that  conalBt  of?"  He  answered:  "That 
was  to  balance  that  account  wben  the  stock 
was  turned  back,  when  we  decided  not  to 
take  tbe  store  bnUding.".  He  was  then  inter* 
rogated  and  testified  as  foUows: 

"Q.  Tliere  was  no  cash  passed,  but  simply  a 
return  of  that  stock?  .  A  Yes,  sir.  Do  yon 
want  me  to  explain  what  that  ^2,700  was  for? 
Q.  You  have  explained  that  •  *  •  Q.  Now, 
I  believe  you  stated,  Mr.  Fry,  in  year  examina- 
tion for  the  plaintiff,  that  you  conaidered  this 
property,  from  the  date  of  the  oiganiaation  et 
the  company  until  March,  as  the  property  of 
the  company?  A.  Yes,  sir.  Q.  After  tnat  time 
what  did  you  consider  it?  A  We  considered  it 
the  property  of  Mr.  T^rwilliger,  and  paid  rent 
on  it  from  then.  Q.  You  considered  before  this 
meeting  of  March  11,  1908,  that  the  company 
had  fulfilled  the  conditions?  A.  Yes.  Q.  And 
thereby  became  tbe  owner  of  the  property?  A 
Yea  Q.  You  may  explain,  thed;  why  and  bow 
this  meetine  of  March  11,  1908,  came  about? 
A.  Well,  I  bad  sold  some  stock  to  some  parties 
at  Elk  Mountain  and  they  bad  agreed  to  finance 
the  business  over  there,  to  increase  the  business. 
We  agreed  that  tbe  old  building  was  not  large 
enough,  and  we  talked  of  a  new  building  across 
from  the  Eincampment  Bank.   In  &et,  these  par- 
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ties  went  to  Mr.  Blank  to  draw  plans  for  this 
new  building,  and  the?  wanted  that  agreement 
with  Mr.  Terwillieer  canceled.  They  said  that, 
as  long  as  the  stock  was  not  turned  over  or  deed 
made,  and  the  buUding  wasn't  large  enough,  that 
it  would  be  to  our  advantage  to  cancel  that 
agreement  and  put  up  a  new  building  in  a  bet- 
ter location.  And  then  I  went  to  Mr.  Terwilli- 
ger  with  the  proposition.  Q.  The  object  of  this 
meeting  was,  then,  to  cancel  Mr.  TerwUliger's 
stock?  A.  That  is  it,  exactly.  Q.  How  many 
shares  did  Mr.  Terwilliger  own  in  that  company 
after  that  meeting?  A.  One  share.  Q.  How 
many  shares,  at  meetings  of  stockholders  after 
that  time,  did  Mr.  TerwUliger  ever  vote?  A. 
One  share." 

In  onr  opinion  the  evidence  must  be  under- 
stood as  showing,  eitlier  tiiat  tlie  defendant 
bad  paid  for  the  stock  tbrougli  the  taking 
of  the  property  by  the  company,  leaving  him 
obligated  only  to  convety  the  legal  title,  or 
that  the  company  declined  to  take  the  prop- 
erty for  the  stock,  in  which  the  defendant 
deemed  it  advisable  to  acquiesce,  under  the 
circomstances  referred  to.  Under  the  former 
view.  If  the  act  of  the  executive  committee  In 
March  1906,  although  ratified  by  the  stock- 
holders at  the  succeeding  annual  meeting, 
was  invalid  for  any  reason,  the  fact  remains 
that  no  deed  was  demanded  and  no  stock 
issued  or  tendered;  and  if  a  surrender  of 
the  property  accompanied  by  a  refused  to 
Issue  the  stock  was  invalid  as  a  fraud  upon 
creditors,  the  liability  of  the  defendant,  If 
any,  would  not  be  upon  his  subscription,  or 
to  pay  for  stock,  nor  would  the  action  that 
was  brought  and  is  here  to  be  determined 
on  error  be  the  proper  remedy.  But  we  think 
the  latter  view,  viz.  that  the  company  de- 
clined to  take  the  property  and  thereby  ful- 
fill the  oonditlons  of  the  subscription  Is  the 
correct  one,  in  view  of  all  the  evidence  in  the 
case.  Although  the  resolution  of  March  11, 
1908,  recites  the  nondelivery  of  the  deed  as 
a  ground  for  directing  that  the  stock  be  not 
Issued,  it  seems  to  have  been  so  recited,  not 
as  the  primary  reason  for  the  actbMi  taken, 
but  to  show  that  the  company  was  In  a  posi- 
tion to  withdraw  from  its  acceptance  of  the 
subscription  on  the  proposed  conditions, 
which  aco^tance,  by  its  terms,  authorized 
the  issuauce  of  the  stock  only  npon  a  de- 
livery of  a  deed  to  the  property.  There  is 
nothing  to  show  a  refusal  on  defendant's 
part  to  deliver  the  deed,  but  the  fair  implica- 
tion is  that  he  was  ready  and  willing  to  de- 
liver it,  and  refrained  from  doing  so  because 
of  the  feeling  among  the  stockholders  that 
they  did  not  want  the  property.  It  la  argued 
that  the  defendant,  as  secretary,  might  have 
issued  the  stock  to  himself.  But  the  form 
of  certificate  of  stock  adopted  by  the  com- 
pany required  the  signature  of  the  president 
as  well  as  that  of  the  secretary;  and  the  de- 
fendant, no  doubt,  Mt,  as  well  he  might,  that 
he  would  not  be  justified  in  using  his  posi- 
tion or  authority  as  secretary  to  complete 
the  transaction  between  hlms^f  and  the  com- 
pany by  issuing  and  delivering  the  stock  to 
himself,  or  accepting  for  the  company  a  de- 


livery of  the. deed,  in  view  of  the  opposttlon 
on  the  part  of  many  of  the  stockholders. 
Including  the  manager  of  the  company's  busi- 
ness, to  taking  the  property. 

We  think  it  is  fairly  to  be  implied  from 
the  evidence,  if  not  directly  stated,  that  in 
offering  the  property  and  in  acting  upon  the 
offer  the  thought  or  expectation  was  that  it 
would  furnish  a  snitable  location  and  ac> 
commodation  for  the  company's  business ;  in 
other  words,  that  if  taken  the  property  wonld 
be  occupied  and  used  as  the  company's  place 
of  business.  The  objection  to  the  property 
for  that  purpose  that  afterwards  developed 
was  not  confined  to  the  proposed  new  stock- 
holders, but  it  appears  that  soon  after  th» 
company  began  business  some  of  the  stock- 
holders became  dissatisfied  with  the  condi- 
tions of  the  defendant's  subscription  or  the 
action  taken  thereon,  which  grew  Into  a  per- 
sistent opposition  to  taking  the  property  and 
defendant's  connection  with  the  company, 
at  least  upon  the  terms  of  his  subscription, 
so"  that  as  early  as  November,  1907,  plans  for 
another  building  in  a  different  location  wer& 
discussed.  Dr.  Mohahan,  who  was  vice  presi- 
dent of  the  company  and  a  member  of  the- 
executive  committee,  testified  to  such  facts; 
he  says  that  a  "large  number"  of  the  stock- 
holders were  dissatisfied,  that  they  wanted 
to  get  the  defendant  out,  as  the  store  was 
too  small,  that  "the  store  was  too  small  to 
handle  the  business  of  the  corporation ;  the 
corporation  had  done  a  big  business  and  was 
crowded  for  room,  and  their  object  was  to- 
get  out  of  this  place  and  build  a  new  build- 
ing, sufficiently  large  to  accommodate  the 
growing  business."  The  witness  states  that 
this  condition  existed  before  the  end  of  the 
summer  of  1907,  and  that  the  defendant  felt 
that  because  of  the  friction  thus  caused  he 
ought  to  get  out.  He  further  testified  that 
such  pressure  was  brought  upon  the  defend- 
ant "that  summer  that  he  was  deliberately 
beaten  upon  the  street,"  and  he  (the  witness) 
waited  upon  him  as  his  physician,  that  b» 
(the  defendant)  "was  knocked  down  and 
knocked  Insensible  too."  These  facts,  we- 
think,  account  for  the  nondelivery  of  the 
deed,  and  the  failure  of  the  company  to  de- 
mand it  and  to  Issue  or  tender  the  stock. 

It  is  unreasonable  to  view  defeodant's 
oonduct  as  a  waiver  of  the  conditions  to  his 
subscription  or  as  having  estopped  him  from 
denying  a  liability  to  pay  in  money  the  par 
value  of  the  stock  subscribed  for.  Finally, 
the  matter  was  settled  by  the  action  taken 
by  the  executive  committee  in  Marc^,  1908. 
It  appears  that  the  resolution  was  drawn  by 
the  legal  adviser  of  the  company,  who  was 
also  a  stockholder;  and  we  think  it  was  in- 
tended as  a  refusal  to  take  the  property, 
and  that  such  is  Its  effect,  when  considered 
In  connection  with  the  facts  and  dream- 
stances  leading  up  to  it,  whereby  the  com- 
pany failed  to  comply  with  the  conditions  of 
the  subscription.    Although  some  of  the  wlt- 
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neflses  speak  of  taming  b&ck  or  canc^ng 
the  TerwllUger  stock  as  the  object  or  result 
of  the  March  resolution,  that  Is  not,  strictly, 
a  correct  explanation  of  what  was  done,  as 
we  understand  the  circumstances.  Except 
conditionally,  awaiting  the  exchange  of  the 
property  for  the  stock,  the  defendant  had  no 
stock,  and  none  was  turned  back  or  canceled. 
In  March,  1908,  the  parties  believed  the  com- 
pany to  be  solvent.  Mr.  Fry,  the  manager, 
testified  that  the  company  was  then  solvent 
And  after  that  meeting  some  of  the  proposed 
new  stockholders  were  secured,  to  whom 
were  Issued  at  least  18  shares  of  stock  upon 
full  payment  In  money. 

CSounsel  complains  of  the  absence  from  the 
former  opinion  of  any  reference  to  a  case, 
which.  It  Is  claimed.  Is  on  all  fours  with  the 
case  at  bar,  and  sustains  the  contention  that 
defendant  is  liable  in  this  action.  The  case 
referred  to  Is  Singer,  Nlmlck  &  Co.  v.  Given, 
61  Iowa,  83,  15  N.  W.  868.  Although  it  was 
not  mentioned  In  the  former  oplniou,^  It  was 
not  overlooked.  We  did  not  then  and  do  not 
now  regard  it  as  a  case  on  aU  fours  with  this 
case.  It  differs  from  this  case  upon  the 
facts  in  at  least  two  important  particulars. 
If  the  subscription  in  that  case  was  condi- 
tional, and  the  evidence  on  the  subject  sterns 
to  have  been  conflicting,  the  condition  was 
that  the  amount  subscribed  be  paid  in  build- 
ings of  the  subscriber  and  his  partner,  but 
without  expressly  providing  against  liability, 
as  was  done  in  the  case  at  bar,  If  the  prop- 
erty was  not  taken.  Again,  although  the 
corporation  in  that  case  went  into  possession 
of  the  property  without  a  conveyance,  and 
occupied  it  for  a  time,  the  company  after- 
wards surrendered  the  same  to  the  receiver 
of  the  defendant  subscriber  and  his  partner, 
and  canceled  the  subscription.  Thus  the 
property  offered  in  payment  was  not  the  sole 
property  of  the  defendant  in  that  case,  but 
it  belonged  to  him  and  his  partner,  and  the 
affairs  of  the  partnership  having  gone  into 
the  bands  of  a  receiver,  and  the  proi>erty 
not  having  been  conveyed  to  the  company, 
the  company  surrendered  the  property  to  the 
receiver;  evidently,  it  would  seem,  for  the 
reason  that  the  receiver  bad  the  better  right 
to  it  The  court  said  that  if  the  defendant 
had  conveyed  the  property,  as  he  alleges  be 
agreed  to  do,  the  company  wonld  have  been, 
by  that  nrach,  the  more  able  to  pay  its  cred- 
itors. We  think  it  not  improper  to  infer 
from  that  statement  that  the  failure  of  the 
defendant  to  convey  the  property  caused  its 
surrender  to  the  receiver,  and  it  is  not  at 
all  improbable,  though  the  fact  Is  not  stated 
in  the  opinion,  that  the  property  was  surren- 
-dered  upon  tiie  receiver's  demand.  It  Is 
certainly  reasonable  to  suppose  that  the  com- 
pany in  surrendering  its  possession  acted 
on  the  theory  that  it  had  no  right  to  retain 
possession  as  against  the  receiver.  The  lat- 
ter may,  indeed,  have  sued  to  recover  posses- 
sion.   The  defendant  having  become  incapa- 


ble of  conveying  the  property,  and  having 
neglected  to  convey  it  while  he  had  the  pow- 
er, if  be  was  able  at  any  time  to  do  so,  he 
was  by  his  own  fault  unable  to  comply  with 
his  offer  of  the  property  In  payment  of  his 
subscription.  A  very  different  situation  from 
that  in  the  case  at  bar. 

[12]  Prior  to  the  commenc^nent  of  this 
action  an  order  was  made  in  the  United 
States  District  Court,  wherein  the  bankrupt- 
cy matter  was  pending,  authorizing  the  trus- 
tee to  institute  and  prosecute  the  suit  and 
expend  therein  a  stated  amount  It  was  sug- 
gested in  the  argument  at  the  original  hear- 
ing, and  It  is  stated  in  the  brief  filed  in  ssp- 
port  of  the  petition  for  rehearing,  that  by 
said  order  the  United  States  court  held  that 
the  defendant  was  liable.  We  would  not  be 
inclined,  ordinarily,  to  notice  a  proposition 
so  entirely  without  merit ;  but  its  repetition 
in  the  brief  now  being  considered  indicates 
that  counsel  relies  upon  the  order  permitting 
the  bringing  of  the  suit  and  the  expenditure 
of  money  in  doing  so  as  a  decision  contrary 
to  the  conclusion  of  this  court  upon  the  facts 
of  the  case.  Indeed,  the  brief  states  that  by 
said  order  the  court  held*,  "under  the  facts 
of  this  case,"  that  the  defendant  was  liable. 
It  would  be  evident  without  any  showing  as 
to  such  an  order  except  that  it  was  made, 
that  the  court  making  it  did  not  decide  the 
question  to  be  ultimately  determined  In  the 
suit  authorized  to  be  brought  but  only  that 
the  showing  was  sufficient  to  justify  an  order 
permitting  the  bringing  of  the  suit  That 
would  be  evident  from  the  nature  of  the 
proceeding.  Such  an  order  would  not  in  any 
sense  control  or  influence  the  ultimate  deter- 
mination of  the  suit  upon  the  facts,  even  if 
brought  in  the  same  court  in  which  the  order 
had  been  entered.  It  would  have  no  force  in 
that  or  any  other  court  as  a  precedent  to  be 
followed  or  considered  in  determining,  upon 
the  facts  disclosed  In  the  trial  of  the  case 
brought  pursuant  to  the  order,  the  gnestlon 
as  to  the  right  or  liability  sought  to  be  es- 
tablished by  the  suit.  And  we  think  this  Is 
well  understood  by  the  profession.  But  there 
is  nothing  in  the  record  here  to  show  that  the 
facts  appearing  on  the  trial  of  this  case  were 
before  the  United  States  court,  or  the  referee 
In  bankruptcy,  on  the  hearing  of  the  trustee's 
petition  for  such  order.  That  petition  and 
the  order  made  by  the  referee  are  all  we 
find  in  this  record  touching  tliat  proceeding, 
a^de  from  the  averments  of  the  petition  in 
this  suit  as  to  the  order  authorizing  it  to  be 
brought,  which  add  nothing  to  the  showing 
made  by  the  petition  for  the  order  allowing 
the  trustee  to  sue.  The  petition  in  the 
United  States  court  alleged  that  defendant 
had  subscribed  for  25  shares  of  stock  at  the 
organization  meeting,  that  he  had  been  elect- 
ed as  a  director  at  such  meeting  and  continu- 
ed as  director  and  secretary  until  the  cor- 
poration was  adjudged  bankrupt  and  had 
not  paid  for  said  stock  except  one  share ;  but 
nothing  was  alleged  as  to  the  terms  or  con- 
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ditlons  of  the  sabscrlption,  or  the  occttr- 
•  rencea  with  reference  to  the  stock  after  the 
organization  meeting,  other  than,  as  above 
stated,  that  the  stock  had  not  been  paid  for. 
Nor  does  the  order  show  that  the  matter  to 
be  determined  by  the  authorized  suit  was 
decided  by  the  referee  or  court.  It  recites 
what  was  decided  as  follows : 

"And  this  referee  having  heard  the  arguments 
of  counsel,  and  being  fully  advised  in  the  prem- 
ises, does  find  that  there  is  probable  cause  that 
a  right  of  action  ezlBts  in  favor  of  said  trustee, 
and  against  Charles  D.  Terwilliger,  and  it  is 
therefore  hereby  ordered,"  etc. 

These  words  do  not  seem  to  farnlsh  even 
a  plausible  ground  for  asserting  that  either 
the  referee  or  the  court.  In  making  the  order 
aforesaid,  held  that  the  defendant  was  liable. 

A  rehearing  wlU  be  denied. 

BEARD,  J.,  and  SCOTT,  J.,  concur. 


STATE  ex  rel.  WOLFE,  Co.  Atty.,  r.  DIS- 
TRICT COURT  IN  AND  FOR  PHU/- 
LIPS  COUNTY  et  al.    (No.  8986.) 

(Supreme  Court  of  Montana.    Oct.  6,  1816.) 

Handaitus  e=33(8)— Otheb  Adequate  Reiob- 

DT— COMPELLIHQ   AriENDANCZ    OP  WITNESS- 
E  fl      St  A.TT3  TE 

In  view  of  Rev.  Codes,  S  9486,  providing  that 
sobptena  may  be  signed  and  issned  by  the  county 
attorney,  for  witnesses  in  the  state,  in  support  of 
an  indictment  or  information,  to  appear  before 
the  court  in  which  it  is  to  be  tried,  a  county  at- 
torney was  not  entitled  to  a  peremptory  writ  of 
mandamus  commanding  the  judge  of  the  district 
court  of  the  county  to  make  an  order  authorizing 
the  clerk  to  issue  subixenas  for  the  attendance, 
at  a  criminal  trial,  of  witnesses  in  excess  of  six, 
deemed  by  the  attorney  to  be  necessary  for  the 
proper  prosecution  of  the  case,  as  mandamus 
does  not  lie  where  other  adequate  remedy  exists, 
while  the  judge's  refusal  could  be  corrected  by 
the  attorney  himself. 

[Eld.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  ({  20,  23.  27 ;  Dec  Dig.  <S=»3(8).] 

Mandamus  by  the  State,  on  the  relation  of 
H.  L.  Wolfe,  Jr.,  as  County  Attorney  of  Phil- 
lips County,  against  the  District  Court  In 
and  for  the  County  of  Phillips,  and  the  Hon- 
orable Prank  N.  Utter,  as  judge  thereot 
Writ  denied,  and  proceedings  dismissed. 

H.  L.  Wolfe,  Jr.,  of  Malta,  and  Norrls  & 
Hurd,  of  Great  Falls,  for  appellant  Slat- 
tery  &  Kline,  of  Glasgow,  for  respondent 

BANNER,  J.  On  the  23d  day  of  Septem- 
ber, 1916,  there  was  pending  and  set  down  to 
be  tried  on  October  12.  1916,  in  the  district 
court  of  Phillips  county,  the  case  of  State 
of  Montana  v.  Walter  A.  James.  James 
stands  charged  with  the  crime  of  murder, 
and  the  relator  herein,  as  county  attorney 
of  Phillips  county,  applied  to  the  court  for  an 
order  authorizing  the  clerk  to  issue  sub- 
pcenas  for  the  attendance  of  certain  wit- 
nesses In  excess  of  six,  deemed  by  the  coun- 
ty attorney  to  be  necessary  for  the  proper 
prosecution  of  the  cause.     The  respondent 


Judge  allowed  the  appUcatios  In  part  and 
denied  It  in  part  whereupon  the  relator  pe- 
titioned this  court  for  a  peremptory  writ 
commanding  said  judge  to  make  tlie  order  de- 
sired. 

It  is  needless  to  inqalre  into  the  reasons 
for  the  refusal,  because  the  relator  is  not 
entitled  to  the  relief  sought  SecUon  9486, 
Revised  Codes,  provides: 

"The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is 
a  subp<Bna.  It  may  be  signed  and  issued  by: 
♦  ♦  •  3.  TSie  county  attorney,  for  witnesses 
in  the  state,  in  support  of  an  indictment  or  in- 
formation, to  appear  before  the  court  in  which  it 
is  to  be  tried.  4.  The  clerk  of  the  court  in  which 
an  indictment  or  information  is  to  be  tried,"  etc. 

It  Is  perfectly  obvious  that  this  statute  re- 
poses In  the  county  attorney  a  power  which 
is'  subject  to  no  restraint,  save  his  own  re- 
sponsibility under  the  sanction  of  his  of- 
ficial oath,  and  subpoenas  Issued  by  him  pur- 
suant to  this  statute  are  in  pari  materia  with 
those  Issned  by  the  clerk.  The  witnesses 
whose  attendance  is  thus  required  have  the 
status  of  other  witnesses;  they  may  be  call- 
ed and  the  right  of  the  state  to  have  them 
testify  is  to  be  determined  by  the  rules  that 
apply  to  other  witnesses;  they  are  subject 
to  contempt  for  not  appearing,  and  their 
absence  has  the  same  effect  in  an  application 
for  ccHitinnanoe  as  though  tbey  had  been 
subpoenaed  by  the  clerk. 

Mandamus  does  not  He  where  other  ade- 
quate remedy  exists,  and  since  the  respond- 
ent's refusal  may  be  corrected  by  appropriate 
action  on  the  part  of  the  relator  himself,  the 
writ  here  sought  must  be  denied,  and  the 
proceedings  dismissed.    It  is  so  ordered. 

HOIiLOWAY,  J.,  concurs.  BRANTLY,  C. 
J.,  being  absent  takes  no  part  in  the  fore- 
going decision. 


Ex  parte  SATTERTHWAITB.    (No.  8930.) 
(Supreme  Court  of  Montana.    Oct  4,  1916.) 

1.  Infants  e=>lQ  —  Juvenile  Deunquknt  — 
Pboceedino  fob  Trial — Petition. 

Petition  in  a  proceeding  under  Act  March  7, 
1911  (Laws  1911,  c  122),  for  trial  of  an  aUeged 
juvenile  delinquent  faiUng  to  make  the  parents 
parties,  or  to  allege,  as  required  by  section  6, 
that  they  are  unfit  guardians  of  the  child,  un- 
willing or  unable  to  care  for  it,  or  consent  that 
it  may  be  taken  from  them,  is  insufficient 

[Bd.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  i  16 ;  Dec.  Dig.  «=»16.] 

2.  Infants  ^=>16  —  Juvenile  Deunquxnt  — 
Pboceedino  fob  Trial— Citation. 

Citation  to  the  parents,  in  a  proceeding  un- 
der Act  March  7,  1911  (Laws  1911,  c.  122),  for 
trial  of  an  alleged  juvenile  delinquent  required 
by  section  6,  is  necessary. 

[EVi.  Note.- For  other  cases,  see  Infants,  Gent . 
Dig.  {  16 ;  Dec.  Dig.  <S=>16.] 

3.  Infants  $=>16  —  Juvbnilb  Dkukqubnt— 
Proceeding  fob  Triai^^ubt. 

Right  of  jury  trial,  in  a  proceeding  under 
Act  March  7,  1911  (Laws  1911,  c.  122),  for  trial 
of  an  alleged  juvenile  delinquent,  secured  by  sec- 
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tion  8  to  the  parent  or  dSd  unless  waived,  can 
be  waived  only  In  the  manner  provided  by  law. 
[Ed.  Note.— For  other  cases;  see  Infanta,  Cent 
Dig.  i  16;   Dec  Dig.  <6s»16.] 

4.  Infants  ®=>16  —  Jdvehiuc  Dklinqtjent  — 

PBOCEEDmO  FOB  TkIAI^JODOMENT. 

Before  a  delinquent  child  can  be  taken  from 
its  parents  and  given  to  the  custody  and  control 
of  the  state,  in  a  proceeding  under  Act  March  7, 
1911  (Laws  1911,  c.  122),  the  court  must,  under 
the  requirement  of  section  14,  first  adjudicate 
that  the  parents  are  unfit  guardians,  or  unable 
or  unwilling  to  care  for  it,  and  that  it  is  for  the 
best  interest  of  the  child  and  the  people  of  the 
state. 

[Kd.  Note.— For  other  cases,  see  Infants,  Gent. 
Dig.  I  16;  Dec.  Dig.  <S=9l6.] 
8.  Habeas  Cokpus  «=>99(1)— Ground  fob  Re- 
lief—Invalid PBOCKBDINGB— JUVBKILB  DE- 
LINQUENT. 

Under  the  facts,  held,  the  proceedings  for 
trial  of  a  juvenile  delinquent  nnder  Act  March 
7,  1911  (Laws  1911,  c.  122),  were  invalid,  and 
afforded  no  justification  for  retention  of  the  child, 
against  habieas  corpus. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  g  84;  Dec  Dig.  «=>89(1).] 

Application  of  Margaret  Satterthwalte, 
mother  of  Mamie  Satterthwalte,  for  writ  of 
babeas  corpus.    Child  ordered  released. 

D.  H.  Wittenberg,  of  Butte,  for  complain- 
ant. W.  H.  Poonnan,  Asst.  Atty.  Gen.,  for 
respondent.  J.  A.  Walsb,  of  Helena,  amicna 
cnrlK. 

HOLLOW  AT,  J.  On  April  12tli  of  this 
year,  the  chief  probation  officer  of  Sliver 
Bow  county  presented  to  the  district  court  a 
petition  cfaai^lnK  Mamie  Satterthwalte,  a  mi- 
nor child  under  the  age  of  17,  with  delin- 
quency. A  Judgment  was  rendered  finding 
the  allegations  of  the  petition  to  be  true,  and 
tbe  child  was  committed  to  the  House  of  tbe 
Good  Shepherd  at  Helena,  an  institution  for 
delinquent  cliUdren.  Upon  application  of  tbe 
mother  of  the  child,  this  court  Issued  a  writ 
of  habeas  corpus,  and,  return  thereto  having 
been  made,  tbe  matter  was  submitted  for 
decision. 

It  is  tbe  contention  of  tbe  mother  ttiat  tbe 
record  of  tbe  trial  conrt  discloses  on  its  f&ce 
sucb  a  disregard  for  tbe  statute  or  such 
deviations  from  tbe  procedure  prescribed  by 
law,  as  to  render  tbe  judgment  void. 

[1]  1.  The  Petition.  The  act  relating  to 
Juvenile  delinquents  was  approved  March  7, 
1911  (Laws  1911,  p.  320).  Section  4  provides 
that  a  proceeding  for  the  trial  of  an  alleged 
delinquent  shall  be  instituted  by  a  dtily  veri- 
fied petiti(»i  filed  with  tbe  clerk  of  the  court 
Section  5  provides  for  tbe  contents  of  tbe 
petition. 

It  must  charge  the  delinqnency  of  the  child 
and,  in  addition  thereto,  that  the  parents,  cus- 
todian, or  guardian  of  the  child  "are  unfit  or  im- 
proper guardians,  or  are  nnwilling  or  unable  to 
care  for,  protect  train,  educate,  control  or  disci- 
pline such  child  or  that  the  parent  parents, 
guardian  or  custodian  consent  that  such  child  be 
taken  from  them.  The  petitioner  shall  set  forth 
either  the  name  or  that  the  name  is  unknown  to 
the  petitioner  (a)  of  the  person  having  the  ens- 
tody  of  such  child ;    and  (b)  of  each  of  the  par- 


ents, or  the  surviving  jiarent  of  a  le^timate 
child,  or  of  the  mother  of  an  illegitimate  child, 
or  (c)  if  it  allege  that  both  of  said  parents,  or 
such  mother  is  dead,  then  of  the  guardian,  if  any, 
of  such  child;  (d)  if  it  alleges  that  both  parents 
are,  or  that  such  moldier  ia  dead,  and  that  no 
such  guardian  of  such  child  is  known  to  petition- 
er, then  of  a  near  relative,  or  that  none  such  is 
known  to  petitioner.  The  petition  shall  also 
state  tbe  residence  of  such  parties,  as  far  as  the 
same  are  known  to  such  petitioner.  All  persons 
named  in  such  petition  shall  be  made  defendants 
by  name  and  shall  be  notified  of  such  proceedings 
in  the  same  manner  as  is  or  may  hereafter  be  re- 
quired in  civil  proceedings  by  the  laws  of  this 
state." 

Tbe  petition  filed  in  the  district  court  re- 
cited that  Mamie  Satterthwalte  was  then  in 
the  care,  custody,  and  charge  of  her  parents, 
residents  of  Silver  Bow  county.  Tbe  name 
and  residence  address  of  tbe  mother  were 
given,  but  the  mother  was  not  made  a  party 
defendant  as  tbe  statute  requires.  The  peti- 
tion is  insufficient,  in  that  it  fails  to  charge 
that  tbe  parents  of  the  child  are  unfit  or  im- 
proper guardians  of  tbe  child,  or  unwilling  or 
unable  to  care  for,  protect  train,  educate, 
control,  or  discipline  the  child.  Neither  does 
tbe  petition  recite  that  the  parents  consent- 
ed that  the  child  might  be  taken  from  them. 
These  proceedings  are  purely  statutory,  and 
substantial  compliance  with  the  terms  of  the 
statute  is  essential  to  the  validity  of  the  pro- 
ceedings. In  the  present  instance  there  was 
such  failure  to  follow  tbe  plain  mandate  of 
the  law  as  amounted  substantially  to  a  disre- 
gard of  It 

[21  2.  The  Oitation.  Section  S  of  the  act 
provides  tliat  upon  filing  the  petition  a  cita- 
tion shall  issue  to  tbe  child's  custodian  to 
show  cause,  and  to  all  persons  made  defend- 
ants to  appear  and  answer  the  petition  on  tbe 
return  day.  The  record  of  tbe  trial  court  dis- 
closes that,  notwithstanding  the  name  and 
place  of  residence  of  this  child's  mother  were 
known  on  April  12tta,  tbe  citation  was  not 
served  upon  ber  until  April  29th.  The  rec- 
ord further  recites  that  the  bearing  or  trial 
of  the  charges  against  tbe  child  was  bad  on 
April  12tb,  or  16  days  before  the  mother  was 
notified. 

In  requiring  service  of  the  citation  before 
the  hearing  is  bad,  the  statute  bas  a  real 
purpose  In  view  even  aside  from  any  con- 
sideration of  the  question  of  due  process  of 
law: 

The  parent  within  the  Jurisdiction  of  tbe 
court  whose  residence  is  known  must  be 
made  a  party  to  tbe  proceedings.  Upon  this 
tbe  statute  does  not  admit  of  discussion. 
The  mother  of  this  child  was  not  made  a 
party  and  never  had  her  day  in  conrt.  If 
the  statute  had  been  complied  with  in  this 
respect,  then  tbe  mother  would  have  been 
entitled  to  the  notice  provided  by  the  act 
before  the  bearing  or  trial  was  bad. 

(a)  She  was  entitled  to  a  reasonable  time 
to  prepare  ber  defense,  if  any  she  had. 

(1^  If  the  court  found  tbe  case  to  be  a 
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proper  one,  the  child  mlgbt  be  returned  to 
her  mother,  for  the  declared  purpose  of  the 
act  Is  "that  no  child  should  be  taken  away 
or  kept  out  of  his  home  or  away  from  his 
parents  or  guardian  any  longer  than  Is  rea- 
sonably necessary  to  preserve  the  welfare  of 
the  child  and  the  Interest  of  this  state"  (sec- 
tion 14,  p.  332);  and  the  mother  had  the 
right  to  an  opportunity  to  show,  if  she  could, 
that  this  was  such  a  proper  case,  for  the 
return  of  her  chUd  to  her  as  is  contemplated 
by  the  statute. 

(c)  The  parents  of  an  alleged  delinquent 
"may  be  compelled  to  perform  their  moral 
and  legal  duty  in  the  Interest  of  the  child" 
(isectlou  24,  p.  337);  but  a  judgment  of  this 
character  could  not  operate  upon  a  parent 
who  was  not  given  a  chance  to  be  heard. 

Other  reasons  might  suggest  themselves; 
but.  In  any  event,  In  the  wisdom  of  the  Leg- 
islature it  was  deemed  Indispensable  that 
the  notice  be  given,  and  for  the  failure  to 
give  It  in  this  Instance  no  excuse  is  sug- 
gested. 

[3]  8.  The  Trial  Either  the  accused  child 
or  its  parent  "shall  have  the  right  to  demand 
a  trial  by  Jury  which  shall  be  granted  as  in 
other  cases  unless  waived."  Section  3,  p. 
321.  The  right  to  a  Jury  trial  is  secured. 
It  can  be  waived  only  In  manner  provided 
by  law.  Chessman  v.  Hale,  31  Mont.  577, 
79  Pac.  264,  68  L.  R.  A.  410.  3  Ann.  Cas.  1038. 
The  mother  of  this  child  was  not  even  ac- 
corded the  opportunity  to  exercise  or  waive 
the  right  which  the  statute  confers,  and  the 
record  falls  to  disclose  whether  a  Jury  trial 
was  had,  whether  the  child  waived  her  right, 
or  whether  she  was  apprised  of  it 

[4]  4.  The  Judgment.  Before  a  delinquent 
chUd  can  be  taken  from  Its  parents  and  given 
over  to  the  custody  and  contrcd  of  the  state, 
the  court  must  first  adjudicate  that  the  par- 
ents of  such  child  "are  unfit  or  Improper 
guardians,  or  are  unable  or  unwilling  to  care 
for,  protect  educate  or  discipline  such  child, 
and  shall  further  find  that  it  is  for  the  best 
interest  of  such  child  and  for  the  people  of 
this  state  that  such  child  be  taken  from  the 
custody  of  Its  parents."  Section  14,  p.  328. 
The  record  in  this  Instance  omits  altogether 
any  reference  to  this  statutory  requirement. 
Indeed,  it  appears  that  a  formal  Judgment 
was  not  entered  at  all. 

In  considering  a  very  similar  statute,  the 
Supreme  Court  of  Utah  said: 

"But  when  a  complaint  is  filed  and  one  or 
more  of  the  acts  constituting  delinquency  are  net 
forth,  the  court  only  acquires  jurisdiction  of  the 
child  for  the  purpose  of  investigating  into  its 
condition  or  conduct.  Quite  true,  in  some  states, 
a  formal  complaint  in  writuiE  may  not  be  an  es- 
sontial,  but  it  is  made  so  in  this  state,  and  hence 
must  be  observed;  but,  when  the  court  hns  in- 
vestigated the  matters  set  forth  in  the  complaint 
and  find*  some  or  all  of  the  charges  to  be  true, 
it  does  not  follow,  from  that  fact  alone,  that  the 
state  should  forthwith  be  substituted  in  place  of 
the  parent  or  legal  guardian  and  take  full  control 
of  the  person  of  the  child.    All  that  the  court 


has  established  so  far  is  tiiat  the  chUd  is  a  de* 
linqnent  in  view  of  the  proTlsiona  of  the  act 
The  question  as  to  whether  the  parent  has  been 
derelict  in  respect  to  his  duty,  or  whether  he  is 
a  competent  person  or  not  to  have  charge  of  the 
child,  and  whether  he  has  forfeited  his  natural 
and  legal  right  to  continue  the  relation,  has  not 
been  touched  upon,  and  no  finding  or  adjndica- 
tion  of  tliat  fact  has  been  made.  There  is  noth- 
ing, therefore,  up  to  this  point.  In  the  proceed- 
ings upon  which  a  judgment  can  be  based  substi- 
tuting the  state  as  guardian  of  the  person  of  the 
child  in  place  of  the  parent  l*e  whole  fabric 
of  the  law,  as  is  clearly  shown  bv  all  the  deci- 
sions cited,  supra,  rests  upon  this  theory,  and 
those  laws  are  sustained  by  virtue  of  it.  Until 
something  is  made  to  appear  that  the  child  is  not 
cared  and  provided  for  In  respect  to  the  matters 
involved,  there  exists  no  reason  for  the  state  to 
take  charge  of  the  person  of  the  child,  and  hence 
no  right  exists  to  do  so  nader  the  act.  •  ♦  • 
We  are  constrained  to  hold,  therefore,  that  b^ 
fore  a  child  can  be  made  a  ward  of  the  state,  at 
least  two  tilings  must  be  found:  (1)  That  the 
child  is  a  delinquent  within  the  provisions  of 
chapter  117;  and  (2)  that  the  parent  or  legal 
guardian  is  incompetent  or  has  neglected  and 
failed  to  care  and  provide  for  the  child  the  train- 
ing and  education  contemplated  and  required  by 
both  law  and  morals."  Mill  v.  Brown,  31  Utah, 
473,  88  Pac.  609,  120  Am.  St  Rep.  986. 

[(]  For  the  reasons  indicated,  the  proceed- 
ings had  In  the  district  court  of  Silver  Bow 
county  were  invalid,  and  the  commitment 
affords  no  Justification  for  the  retention  of 
the  child. 

It  Is  ordered  that  Mamie  Satterthwaite  be 
released  forthwith  from  her  detention  at  the 
House  of  the  Good  Shepherd  at  Helena. 

8ANNBR,  J.,  concurs. 


Bx  parte  PAIJI.    (No.  3923.) 

(Supreme  Court  of  Montana.    Oct  7,  1916.) 

Habeas  Corpub  «='30(2)— Obounds— Demtjb- 

BER   to    IWPOBlfA'nON — PBOCEDUBE. 

Under  Rev.  Codes,  §{  9203,  9204,  relative 
to  proceedings  upon  demurrer  to  the  informa- 
tion, where  defendant  in  a  felony  case  demurred 
to  the  information,  but,  before  the  court  passed 
upon  his  objections,  thr  county  attorney  moved 
to  dismiss  and  for  leave  to  file  a  new  informa- 
tion, whereupon,  as  recited  by  the  court's  min- 
utes, pending  ruling  on  the  demurrer  to  the  in- 
formation, on  motion  of  the  county  attorney  and 
by  consent  of  conrt,  the  information  oiiginaUy 
filed  was  ordered  dismissed  and  a  new  informa- 
tion ordered  filed,  the  court  then  stating  that  he 
sustained  the  demurrer  to  the  first  information, 
the  new  information  being  filed,  defendant  could 
not  secure  his  release  from  custody  on  habeas 
corpus  for  irregularity  in  the  procedure,  which 
conformed  to  the  statute. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  f  25;    Dec.  Dig.  «=5)30(2).l 

Petition  for  habeas  corpus  by  Jack  PaUn. 
Proceeding  dismissed,  and  petlQouer  remand- 
ed to  custody. 

McConniek  ft  Russell,  of  Missoula,  for  pe- 
titioner. W.  H.  Poorman,  Asst.  Atty.  Gen., 
for  respondent 

HOLLOWAT,  J.  Jack  Palm  was  charged 
by  Information  with  the  commission  of  a 
felony.    He  demurred  to  the  information,  but 
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before  the  court  paaaed  upon  hla  objections, 
tbe  county  attorney  moved  to  dismiss  and 
lor  leave  to  flle  a  new  Information.  The 
court's  minutes  recite  tbe  procedure  bad  as 
follows: 

"Fending  the  ruling  on  demurrer  to  informa- 
tion, on  motion  of  county  attorney  and  by  con- 
sent of  the  court,  the  information  originally  filed 
Is  ordered  dismissed  and  a  new  information  la 
ordered  filed.  The  court  then  stated  that  h« 
sustained  the  demurrer  to  the  first  ii^ormation." 

Ibe  new  Information  was  filed  and  tbe  ac- 
cused applied  to  tbis  ooart  for  bis  release 
from  custody  on  habeas  corpus. 

The  applicant  contends  that  he  U  entitled 
to  bis  release  because  of  irregularities  in 
tiie  procedure  in  tbe  court  below.  Sections 
8203  and  9201,  Revised  Codes,  provide: 

"9206.  Upon  oonsidering  the  demurrer,  tins 
eonrt  must  give  judgment,  either  allowing  or 
disallowing  it,  and  an  order  to  that  effect  must 
be  entered  upon  the  minutes. 

"9204.  If  the  demurrer  is  allowed,  the  judg- 
ment is  final  upon  the  indictment  or  information 
demurred  to,  and  is  a  bar  to  another  prosecution 
for  the  same  offense,  imless  the  court,  being  of 
the  opinion  that  the  objection  on  which  the 
demurrer  is  allowed  may  be  avoided  in  a  new 
indictment,  or  another  or  an  amended  informa- 
tion, directs  the  case  to  be  submitted  to  another 
grend  jury,  or  directs  another  or  an  amended 
information  to  be  filed." 

The  Irregularities  of  which  complaint  is 
mnde  are  more  apparent  than  real.  The  ap- 
plication of  the  county  attorney  for  leave  to 
dismiss  the  original  information  amounted 
to  nothing  more  than  a  confession  of  tbe 
demurrer,  and  tbe  order  granting  thQ  motion 
and  the  order  sustaining  the  demurrer  in  le- 
gal effect  amounted  to  a  judgment  of  the 
court  that  tbe  original  Information  was  in- 
sufficient. That  document  out  of  the  way 
then,  the  question  whether  a  new  or  amend- 
ed information  should  be  filed  was  addressed 
to  tbe  court.  It  could  be  filed  only  upon  the 
order  of  the  court,  and  such  order  could  be 
made  only  in  the  event  that  tbe  court  first 
determined  that  the  objection  to  the  original 
Information  could  be  avoided  in  the  new  one. 
Section  9204,  above.  It  Is  true,  as  petitioner 
contends,  that  the  record  does  not  disclose,  as 
it  might  well  have  done,  that  the  court  en- 
tertained such  opinion;  but  the  statute  does 
not  reQuire  that  the  opinion  itself  shall  be 
spread  upon  the  record  or  that  the  record 
shall  recite  that  tbe  court  bad  first  formed 
such  opinion.  The  record  does  disclose  that 
the  court  ordered  the  new  Information  to  be 
filed. 

The  provision  of  section  9204  Is  Intended  to 
safeguard  the  rights  of  the  accused  against 
an  altogether  unwarranted  prosecution  or  the 
possible  malice  of  the  prosecuting  officer 
(State  V.  Vinn,  60  Mont  27,  144  Pac.  778) : 
but  It  is  not  intended  to  shield  an  offender 
against  prosecution  merely  because  of  some 
technical  defect.  Irregularity,  or  Insufficiency 
in  the  original  information  or  indictment. 

The  burden  of  determining  whether  further 
proceedings  shall  be  taken  is  placed  upon 


the  eoort.  It  cannot  be  shifted  to  the  county 
attorney  who  may  be  biased  or  prejudiced 
(State  V.  Crook,  18  Utah,  212,  60.  Pac.  1091) ; 
but  when  the  court  orders  the  new  informa- 
tion to  be  filed,  tbe  order  Itself  presupi)ose8 
the  existence  in  the  mind  of  tbe  court  of  that 
oplnlMi  upon  which  alone  the  order  can  be 
madet 

Tbe  record,  though  informal,  discloses 
that  the  rights  of  the  accused  were  secured, 
and  that  the  requirements  of  tbe  statute 
were  observed.  People  v.  O'Leary,  77  CaL  34, 
18  Pac.  858.  The  accused  will  not  be  heard 
to  say  that  he  ought  to  escape  even  a  trial, 
merely  because  the  county  attorney  omitted 
from  the  original  information  a  material  al- 
legation, which  he  could  properly  include  In 
a  new  one. 

The  proceeding  is  dismissed,  and  the  i)eti- 
tloner  is  remanded  to  the  custody  of  tbe  sher- 
iff of  Missoula  county,  to  await  farther  ac- 
tion by  tbe  court  below. 

Dismissed. 

SANNEB,  J.,  concnra  BRANTLY,  O.  J., 
being  absent,  takes  no  part  in  the  foregoing 
decision. 


Ex  parte  HILL.     (No.  3924.) 

(Supreme  Court  of  Montana.    Oct.  7,  1916.) 

Original  application  by  Aaron  Hill  for  writ 
of  habeas  corpus.     Dismissed. 

McOomiok  ft  Russell,  of  Missoula,  for  peti- 
tioner. W.  H.  Foorman,  Asst.  Atty.  Gen.,  for 
respondeat. 

HOI<LOWAY,  J.  The  facts  in  this  esse  are 
identical  with  those  involved  in  the  application 
of  Jack  Palm.  160  Pac.  348,  just  determined. 
Upon  the  authority  of  that  decision  this  pro- 
ceeding is  dismissed,  and  the  petitioner  is  re- 
manded to  the  custody  of  the  sheriff  of  Mis- 
soula county,  to  be  dealt  with  according  to  law. 

Dismissed. 

SANNBR,  J.,  concurs.     BRANTLX,  C.  J., 

being  absent,  takes  no  part  in  the  foregoing  deci- 
sion. 


LUKINS  T.  TRATLOR  et  al.    (No.  1858.) 

(Supreme  Court  of  New  Mexico.     SepL  12, 

1916.) 

(Si/llabus  hy  the  Court.) 

1.  Appeal  ano  Ebrok  ^=>e33  —  Proceedings 
TO  Tkansteb  CArsB  —  Defkots  and  Objec- 
tions. 

Where  a  bona  fide  attempt  has  been  made  to 
perfect  an  appeal  under  the  provisions  of  chapter 
77,  Laws  1915,  and  said  provisions  have  been  fol- 
lowed, the  same  will  amount  to  showing  of  good 
cause  whSoh  will  defeat  a  motion  by  appellee  to 
docket  and  affirm  the  judgment  under  the  provi- 
sions of  section  4490,  Code  1915,  notwithstand- 
ing the  procedure  should  have  been  according 
to  the  law  prior  to  the  act  of  1915,  supra. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2772-2774;  Dec  Dig.  «=» 
633.] 

2.  HUSBANO    AND    WiPE   «->131(3)   —   WiFE'B 

Separate  Pbopebtt— Presumption. 
Property  acquired  by  the  wife  under  Desert 
Land   Laws  of  tbe  United  States   (Act  Cone. 
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March  3, 1877,  c.  107, 10  Stat  377  [U.  S.  Comp. 
St.  1913,  ft  4674-4676}).  will  be  condusiTefy 
presamed.  in  favor  of  an  Incambranoer  in  good 
faith  and  for  a  valaable  consideration,  to  b« 
her  separate  property. 

[Ed.  Note. — ^For  other  cages,  see  Husband  and 
Wife.  Cent.  Dig.  U  474,  476,  478;  Dec.  Dig. 
«=»131(3).] 

Appeal  from  District  Court,  Bddy  County ; 
G.  A.  Richardson,  Judge. 

Action  by  F.  J.  Luklus  against  Dacy  A. 
Troylor  and  otiiers.  From  a  Judgment  for 
defendants,  plalntlfr  appeala  Reversed  and 
remanded,  with  Instructions. 

J.  K.  Jackson  and  J.  D.  Atwood,  both  of 
Artesia,  for  appellant.  R.  0.  Reld,  of  Ros- 
well,  for  appellees. 

PARKER,  J.  On  May  21,  1916,  an  appeal 
was  granted  to  this  court,  which  appeal,  un- 
der the  statute,  was  returnable  on  Septem- 
ber 28,  1915.  At  the  time  of  the  rendition 
of  the  judgment  and  the  taking  of  the  ap- 
peal the  statute  required  the  filing  in  the 
office  of  the  derk  of  this  court,  at  least  ten 
days  before  the  return  day  of  the  appeal  or 
writ  of  etrot,  a  transcript  of  the  record  and 
proceedings  in  the  court  below,  and  required 
the  same  to  be  printed  in  cases  where  the 
value  of  the  property  In  dispute  exceeded 
$1,000,  of  which  class  of  cases  this  was  one. 
See  sections  4490  and  4503,  Code  1015.  At 
that  time  the  rules  of  this  court  required  the 
filing  of  ten  printed  copies  of  such  tran- 
script See  subsection  4  of  rule  13  (141  Pac. 
xlv)  of  this  court,  in  force  from  and  after 
April,  16, 1912.  In  the  meantime  the  Legisla- 
ture had  changed  the  law  in  regard  to  the  fil- 
ing of  transcripts  in  this  court  and  had  provid- 
ed, by  chapter  77,  Laws  1915,  for  the  filing  of 
three  typewritten  copies  of  the  transcript  of 
record,  and  ten  copies  of  a  printed  abstract 
of  the  record.  See  sections  6  and  7,  c.  17, 
Laws  1915.  This  act  was  approved  March 
16,  1915,  and  went  into  effect  June  11,  1915. 

It  thus  appears  that  after  the  taking  of 
the  appeal  In  this  case,  and  before  the  return 
day  thereof,  the  law  had  been  entirely  chang- 
ed as  to  the  requirements  of  printing  the 
transcript  of  record,  there  being  substituted 
therefor  the  requirement  that  an  abstract  of 
the  record  be  prepared,  printed,  and  filed. 
Counsel  for  appellant  adopted  the  procedure 
under  the  new  act  and  filed  typewritten  tran- 
scripts of  the  record  and  printed  abstracts 
thereof,  on  the  23d  day  of  September,  five 
days  before  the  return  day  of  the  appeal. 

[1]  1.  A  motion  has  been  filed  by  the  ap- 
pellees to  docket  and  affirm  the  Judgment, 
based  upon  the  theory  that  the  old  law, 
which  was  in  force  at  the  time  the  appeal 
was  taken.  Is  the  law  which  governs  the  re- 


quirements as  to  perfecting  the  appeal,  which 
law  had  not  been  complied  with  by  the  ap- 
pellant This  application  does  not  meet  with 
favor  at  the  hands  of  the  court.  The  statute, 
authorizing  such  a  procedure,  provides  that 
where  the  appellant  or  plaintiff  in  error  fails 
to  perfect  his  appeal  in  time  the  appellee  or 
defendant  in  error  may  produce  and  file 
what  Is  commonly  called  a  skeleton  record, 
and  may  opove  the  court  to  docket  the  cause 
and  affirm  the  Judgment;  and  if  it  appear 
that  a  judgment  was  rendered  and  appeal 
or  writ  of  error  has  been  sned  out  therefrom, 
the  court  shall  affirm  such  Judgment,  "unless 
good  cause  be  shown  to  the  contrary."  Sec- 
tion 4490,  Code  1916.  In  this  case  there  was 
a  bona  fide  attempt  made  by  the  appellant  to 
perfect  his  appeal.  All  of  the  requirements 
of  the  new  law  (chapter  77,  Laws  1915)  were 
complied  with.  There  was  much  confusion  in 
the  minds  of  practitioners  as  to  the  procedure 
required,  and  we  deem,  under  all  the  circum- 
stances, that  a  bona  fide  attempt  to  perfect 
an  appeal  under  the  act  of  1916  was  a  show- 
ing of  good  cause  why  a  Judgment  should 
not  be  docketed  and  affirmed  upon  the  motion 
of  the  appellee  or  defendant  in  error. 

Assuming,  without  deciding,  that  the  old 
law  governs  the  procedure  as  to  the  perfect- 
ing of  an  appeal  taken  before  the  new  law 
went  into  effect,  in  this  case,  it  would  be  an 
idle  ceremony  to  now  require  the  printing  of 
the  transcript.  We  have  before  us  three 
typewritten  copies  of  the  transcript  and  the 
printed  'copies  of  the  abstract  of  record,  and 
we  will  not  under  these  circumstances,  re- 
quire the  transcript  to  be  printed,  as  it  will 
serve  no  useful  purpose.  It  follows  that  the 
motion  to  docket  and  affirm  should  be  denied. 

[2]  2.  This  case  is  identical  In  its  facts 
with  the  case  of  State  National  Bank  of  Ar- 
tesia, Appellant,  v.  Lucy  A.  Traylor  et  aL, 
AppeUees  (No.  1848)  158  Paa  1006,  which 
has  Just  been  decided.  The  same  procedure 
was  had  in  this  case  as  in  that  in  regard  to 
the  demurrers  to  the  complaint,  the  amend- 
ment of  the  complaint  the  demurrers  to  the 
amended  complaint  and  the  Judgment  sus- 
taining the  demurrers.  For  the  reasons  stat- 
ed in  the  opinion  in  that  case,  the  same  re- 
sult will  follow  in  this  case. 

For  the  reasons  stated,  the  motion  to  dock- 
et and  affirm  the  judgment  win  be  denied, 
and  the  Judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demnrrers  inter- 
posed by  the  appellees,  and  to  proceed  with 
the  cause  in  accordance  with  this  opinion. 
And  it  Is  so  ordered. 

ROBERTS,  0.  J.,  and  HANNA,  J.,  concur. 
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EEIIP  LimBEai  CO.  V.  STAIW.EY. 

(No.  1889.) 

(Supreme  Court  of  New  Mexico.    Sept  9, 1916^ 

(ByllabuB  by  the  Court.) 

1.  Tkul  «=>1  — Time  fob  Tbiai.  — DEiniBBXs 
Undisposed  of. 

The  fact  that  a  demurrer  to  the  complaint, 
interposed  by  one  defendant,  and  which  attacks 
the  sufficiency  of  the  complaint  as  against  him 
alone,  and  does  not  attack  the  general  sufficiency 
of  the  complaint,  remains  nnaiaposed  of  when 
the  other  defendant  is  put  to  trial  of  the  issues 
between  him  and  plaintiff,  furnishes  no  ground 
for  complaint  by  the  latter  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  1,  2;  Dec.  Dig.  «=>!.] 

2.  Pbinoipal  and  Subett  <S=»126(6)  —  Dis- 

CBABOE  OF  SXJBETT— FaILUBE  TO  BBING  AC- 
TION Against  Fbincifal. 
In  the  absence  of  statute,  as  in  tliis  state, 
failure  of  a  creditor  to  present  his  claim  against 
the  estate  of  a  deceased  principal,  or  failure  to 
bring  suit  against  the  principal  upon  request  or 
demand  of  the  surety  does  not  relieve  the  surety 
from  liability  upon  the  demand. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {f  350,  850%;  Dec  Dig.  «=» 
126(e).i 

Appeal  from  District  Conrt,  Gharea  Coun- 
ty; McGlure,  Jndge. 

Action  by  tbe  Kemp  liomber  Company 
against  J.  R.  Stanley.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  D.  Mell,  of  Roswell,  for  appellant. 
George  S.  Downer,  of  Albuquerque,  for  ap- 
pellee. 

PARKER,  J.  This  was  an  action  brought 
by  the  plaintiff,  appellee  here,  against  tbe  de- 
fendant, appellant  here,  and  others  upon  a 
promissory  note.  The  defendant  filed  an  an- 
swer admitting  the  execution  of  the  note, 
and  by  way  of  new  matter  alleged  that  at 
tbe  time  the  defendant  signed  the  note,  the 
plaintiff  was  aware  that  he  was  signing  as 
surety,  and  that  another  defendant  was  the 
principal;  that  at  divers  times  after  the  ma- 
turity of  the  note  the  defendant  informed 
the  agent  of  the  plaintiff  that  the  principal 
debtor  was  contemplating  selling  its  proper- 
ty and  leaving  the  state,  and  demanded  that 
the  plaintiff  sue  on  said  note,  telling  the 
plaintiff  that  he  was  not  financially  able  to 
pay  said  note,  but  that  the  principal  was 
and  would  pay  If  sued;  that  the  defendant 
wrote  one  of  the  attorneys  for  the  plaintiff 
and  requested  him  to  attach  property  to  se- 
cure the  payment  of  said  note;  that  plaintiff 
knew  that  one  of  the  members  of  the  firm 
which  was  the  principal  debtor  had  died, 
and  that  It  neglected  to  file  any  claim  against 
the  estate  of  said  member ;  that  plaintiff  neg- 
lected, failed  and  refused  to  act  in  the  mat- 
ter of  the  collection  of  said  note  until  all 
the  members  of  the  firm  which  was  the  prin- 
cipal debtor  had  disposed  of  their  interests 
In  New  Mexico  and  had  removed  from  tbe 
Jurisdiction  of  the  court;  that  by  reason  of 


the  laches  on  the  part  of  the  plaintiff  the  de- 
fendant had  been  released  from  the  liability 
on  said  note. 

The  plaintiff  demurred  to  the  answer  by 
way  of  new  matter,  upon  the  ground  that 
tbe  same  did  not  state  facts  sufficient  to 
constitute  a  defense  for  the  reason  that  these 
facts  if  true  were  not  sufficient  In  law  to  dis- 
charge tbe  defendant  from  liability  on  the 
said  note,  either  as  surety  or  otherwise. 
This  demurrer  was  sustained  by  the  coiurt, 
and,  the  defendant  electing  to  stand  upon  his 
answer  and  not  to  plead  further,  tbe  cause 
came  on  for  triaL 

In  the  meantime  upon  motion  of  the  de- 
foidant,  James  M.  Dye,  administrator  of  the 
estate  of  Frank  J.  Chance,  deceased,  was 
made  a  party  defendant  to  plaintiff's  com- 
plaint He  thereupon  ffied  a  demurrer  to  the 
complaint  upon  the  following  grounds,  to 
wit:  (1)  That  the  complaint  sets  up  three 
several  causes  of  action,  and  that  they  have 
been  Improperly  united  in  that  the  second 
and  third  causes  of  action  do  not  concern  the 
defendant  Dye,  administrator,  but  affect  only 
the  defendant  Stanley;  (2)  that  said  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  as  against  the  de- 
fendant Dye,  administrator,  in  this,  to  wit: 
(a)  That  there  is  nothing  in  said  complaint  to 
Show  that  this  defendant's  intestate,  Frank 
J.  Chance,  was  one  of  tbe  makers  of  the 
promissory  note  set  out;  (b)  that  there  Is 
nothing  in  said  complaint  to  show  that  said 
promissory  note  or  any  claim  founded  there- 
on has  ever  been  presented  for  allowance  ei- 
ther to  the  defendant  Dye,  administrator,  or 
to  the  probate  court  in  which  tbe  estate  of 
said  Intestate  Is  being  administered.  This 
demurrer  of  Dye,  administrator,  was  never 
acted  upon  by  the  court  Thereafter  a  stip- 
ulation was  entered  Into  between  tbe  plain- 
tiff and  the  defendant  Stanley,  reciting  that 
the  case  was  composed  of  three  separate 
causes  of  action;  that  the  demurrer  of  the 
plaintiff  to  the  answer  by  way  of  new  matter 
to  plalntitTs  first  cause  of  action  had  been 
sustained,  and  that  the  defendant  Stanley  de- 
sired to  appeal  from  the  ruling  of  the  court 
thereon.  It  was  thereupon  stipulated  and 
agreed  that  the  second  and  third  causes  of 
action,  stated  in  plaintiff's  complaint,  be  sep- 
arated from  the  first  cause  of  action,  and 
that  the  second  and  third  causes  of  action 
be  set  down  for  trial  upon  their  merits  with- 
out delay  and  without  waiting  for  the  out- 
come of  the  appeal  from  the  ruling  of  the 
court  on  the  demurrer  to  the  answer  to  the 
first  cause  of  action,  and  that  upon  the  Cail- 
ure  of  the  defendant  Stanley  to  plead  fur- 
ther as  to  the  first  cause  of  action,  a  separate 
judgment  might  be  entered  by  the  court 
thereon. 

Thereafter  the  first  cause  of  action  came 
on  for  trial,  the  demurrer  to  the  complaint 
of  the  defendant  Dye,  administrator,  not  hav- 
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ing  been  disposed  of,  and  the  court  awarded 
Judgment  for  tbe  amount  due  upon  the  note, 
together  with  attorney's  fees  and  costs,  from 
which  Judgment  this  appeal  la  taken. 

The  defendant  objected  to  going  to  trial 
on  tbe  first  cause  of  action  for  tbe  reason 
that  tbe  Issues  were  not  made  up;  a  de- 
murrer to  the  complaint,  by  tbe  defendant 
Dye,  administrator,  being  still  pending  and 
undisposed  of. 

[1]  1.  Tbe  first  two  assignments  of  error 
are  to  tbe  effect  that  the  court  erred  in  com- 
pelling defendant  Stanley  to  go  to  trial  when 
there  remained,  undlsiwsed  of,  the  demur- 
rer of  the  defendant  Dye,  administrator.  In 
this  connection  it  is  to  be  observed  that  tbe 
cause  was  at  issue  between  plaintiff  and 
defendant  Stanley,  the  appellant  here.  The 
demurrer  of  the  defendant  Dye,  administra- 
tor, raised  two  points,  tIz.  that  there  was  a 
misjoinder  of  causes  of  action  as  to  him, 
and  that  the  complaint  failed  to  state  a 
cause  of  action  against  Mm  as  such  admin- 
istrator. There  was  no  demurrer  attacking 
tbe  general  sufficiency  of  tbe  complaint  and 
no  point  was  raised  wblch  could  by  any 
possibility  avail  the  defendant  Stanley.  Un- 
der such  circumstances  he  cannot  avail  him- 
self of  the  error  of  tbe  court,  if  error  it 
was.  Counsel  relies  upon  tbe  proposition 
that  where  there  is  a  demurrer  Interposed 
by  one  defendant,  no  trial  can  be  had  as  to 
any  of  the  defendants  until  the  demurrer  is 
disposed  of,  and  tbe  Judgment  on  tbe  demur- 
rer inures  to  tbe  benefit  of  all.  He  cites 
State  V.  Williams,  17  Ark.  371.  An  exam- 
ination of  that  case  discloses  that  tbe  de- 
murrer went  to  the  whole  case  made  by  the 
complaint  It  is  there  pointed  out  that  if 
tbe  demurrer  had  been  special  In  behalf  of 
one  defendant,  and  bad  involved  no  matter 
common  to  both  defendants,  a  different  re- 
sult would  follow.  See,  also,  31  Cyc.  349; 
Byington  v.  Stone,  51  Iowa,  S17.  1  N.  W. 
647;  Harrison  v.  ■Wallton,  85  Va.  721,  30 
S.  E.  372,  41  li.  R.  A.  703,  64  Am.  St.  Rep. 
830.  In  each  of  these  cases  the  pleadings 
interposed  by  one  defendant  was  general 
and  went  to  the  whole  cause  of  action,  and 
was  not  special  to  the  defendant  Interposing 
tbe  same.  It  is  apparent  that  the  doctrine 
relied  upon  by  appellant  applies  only  when 
the  demurrer  goes  to  the  general  suOicleucy 
of  tbe  entire  complaint. 

Tbe  appellant  also,  on  this  point,  runs 
counter  to  tbe  fundamental  doctrine  that 
only  such  parties  as  are  injured  or  preju- 
diced by  a  Judgment  or  other  action  of  tbe 
court  have  the  right  to  appeal.  3  C.  J.  p. 
629,  {  491;  In  re  Swlbter,  201  Mo.  66,  98 
S.  W.  461,  119  Am.  St.  Rep.  731,  and  note 
at  pace  747.  It  is  wholly  immaterial  to  the 
defendant  in  this  case  what  becomes  of  the 
demurrer  of  the  defendant  Dye,  adminis- 
trator. 

[2]  2.  The  fourth  assignment  Is  to  tbe  ef- 
fect that  the  court  erred  in  sustaining  plnin- 


tiCTs  demurrer  to  the  answer  of  the  defend- 
ant by  way  of  new  matteir.  Tbe  answer 
raised  two  points,  viz.  that  plaintiff,  after 
request  by  defendant,  failed  and  refused  to 
bring  suit  against  the  principal,  and  tbat 
plaintiflr  failed  to  file  its  claim  against  the 
estate  of  one  of  the  makers,  then  deceaseo. 
Counsel  admits  that  be  is  without  authority 
to  support  his  contention  that  this  discharg- 
ed the  defendant,  but  be'  argues  that  these 
facts  constituted  an  equitable  defense  whlcb 
tbe  court  ought  to  entertain.  Counsel  for 
appellee,  in  support  of  the  Judgment,  makes 
the  point  that,  in  the  absence  of  statute, 
failure  of  tbe  creditor  to  present  his  claim 
against  the  estate  of  a  deceased  principal, 
or  failure  to  bring  suit  against  tbe  principal 
upon  request  or  demandT  of  the  surety,  does 
not  relieve  tbe  surety  of  liability.  This 
proposition  Is  abundantly  supported  by  an- 
thorlty.  Yerxa  v.  RnthrufT,  19  N.  D.'  13,  120 
N.  W.  758,  25  L.  B.  A.  (N.  S.)  139,  Ann.  Cas. 
1912D,  809,  and  note;  82  Cyc.  01,  where  a 
multitude  of  cases  are  collected.  The  ac- 
tion of  the  court,  therefore,  in  sustainlag 
the  demurrer  to  tbe  answer  of  the  defendant 
is  correct 

It  follows  tbat  the  Judgment  of  the  court 
below  should  be  afilrmed,  and  it  is  so  or- 
dered. 

ROBERTS,  C.  J.,  and  HANNA,  J.,  concur. 


SIMON  v.  EL  PASO  &  S.  W.  00. 
(Na  19O70 

(Supreme  Oourt  of  New  Mexico,    Sent  12. 
1916.) 

(Byllabut  hy  the  Court.) 

1.  Apfbai.  Airn  Brbob  «s>347(3)  —  Tuis  fob 
Takino  Pbocexoinqs— JnnoiiENT  Nunc  Pbo 
Tunc. 

The  time  within  which  an  appeal  may  be 
taken  from  a  judgment  entered  nunc  pro  tunc 
as  of  a  former  day,  commences  to  run  from  the 
date  of  tbe  entry  of  the  nunc  pro  tune  Judgment 
and  not  from  the  former  day. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 1898;  Dec.  Dig.  *=»347(31.1 

2.  JusTicus  01-  THIS  Peace  «=»181(5)— Review 
OF  Decisions  —  Dibmissai.  of  Af pbai.  —  Ap- 
pbakancx. 

Where  an  appellee  in  the  district  court,  on 
appeal  from  a  justice  of  the  peace,  first  moves  to 
dismiss  said  appeal  bpcauae  not  taken  in  time, 
and  afterwards,  by  evident  oversight  files  a  sec- 
ond motion  to  "dismiss  the  cause,"  but  luisas  Miid 
motion  upon  grounds  for  dismissal  of  the  appeal 
only,  and  takes  therein  no  position  and  asserts 
therein  no  grounds  available  for  a  dismissal  of 
the  cause,  he  will  nut  be  held  to  have  entered  a 

general  appearance  so  as  to  waive  irregularities 
1  taking  or  perfecting  the  appeal. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  S98;    Dec.  Dig.    <§=» 

Appeal  from  District  Court,  Guadalupe 
County;  D.  J.  Leahy,  Judge. 

Action  by  W.  R.  Simon  against  the  Bl  Paso 
&   Southwestern   Company.     From  a    Jndg- 
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ment  for  pi«inHff,  defendant  appeals.    Dla- 
miflsed. 

Hawkins  ds  FrankUn,  of  El  Paso,  Tex.,  and 
Edwin  Mechem,  of  Alamogordo,  for  appel- 
lant Frank  BUrdoth,  of  Santa  Bosa,  for 
appellee. 

PARKER,  J.  Tills  case  was  before  the 
court  on  a  former  occasion,  and  the  appeal 
was  dismissed  without  opinion.  A  rehearing 
was  granted,  and  the  case  was  argued  upon 
the  appellee's  motion  to  dismiss  the  appeal. 
This  action  originated  before  a  Justice  of  the 
peace  and  resulted  in  a  Judgment  in  favor 
of  appellee  for  the  sun  of  ?200  and  costs. 
The  Judgment  was  rendered  on  the  24th  day 
of  October,  1914.  On  the  3d  day  of  December 
the  appellant  appeared  before  the  Justice  of 
the  peace  and  filed  its  appeal  bond,  which 
was  approved  by  the  Justice  of  the  peace,  and 
the  case  was  sent  up  to  the  district  court  by 
him.  On  January  28,  1915s  a  motion  to  dis- 
miss the  appeal  was  filed  In  the  district  court 
by  the  appellee,  setting  up  that  the  district 
court  had  no  Jurisdiction  of  the  cause  for 
the  reason  that  the  appellant  did  not  perfect 
its  appeal  within  ten  days  after  the  rendition 
of  the  Judgment,  as  required  by  statute.  On 
the  2d  day  of  April,  appellee  filed  what  is 
denominated  a  further  motion  to  dismiss,  but 
for  some  reason  the  motion  Is  to  Hiamiaa  the 
cause  and  not  to  dismiss  the  appeal.  The 
motion  is  founded  upon  the  same  ground  as 
the  motion  of  January  23,  1916,  setting  oat 
the  grounds  more  in  detail.  On  April  6, 
1915,  the  Judge  made  an  entry  upon  his  dock- 
et ordering  a  dismissal  of  the  appeal.  On 
the  same  day  the  clerk,  In  entering  up  the 
Judgment  upon  this  order  of  the  court,  en- 
tered up  a  Judgment  dismissing  the  cause 
instead  of  dismissing  the  api)eal.  On  Septem- 
ber 29,  1915,  appellee  filed  a  motion  to  cor- 
rect the  Judgment  and  make  it  conform  to 
the  facts,  and  to  show  that  the  appeal  and 
not  the  cause  was  dismissed.  On  the  same 
day  the  court  ordered  and  adjudged  that  the 
said  Judgment  be  corrected  and  made  to  show 
that  the  appeal  was  dismissed  Instead  of  the 
cause,  and  that  said  Judgment  be  entered 
nunc  pro  tunc  as  of  the  date  of  Apill  8,  1915. 
A  motion  to  vacate  the  nunc  pro  tune  Judg- 
ment filed  by  appellant  was  afterwards  over- 
ruled. On  October  22,  1915,  an  appeal  was 
granted  to  appellant  to  this  court 

In  this  court  appellee  mores  to  dismiss  this 
appeal  iq>on  two  grounds:  (1)  Because  this 
court  has  no  Jurisdiction  to  entertain  the  ap- 
peal for  the  reason  that  the  appeal  was  not 
taken  by  appellant  within  six  months  from 
the  date  of  final  Judgment  in  the  district 
court,  the  final  Judgment  having  been  entered 
on  the  6th  day  of  April,  1915,  and  the  appeal 
having  been  taken  on  the  19th  day  of  October, 
19)6,  more  than  six  months  after  the  rendi- 
tion of  the  Judgment;  (2)  because  this  court 
has  no  Jurisdiction  to  entertain  the  appeal 
for  the  reason  that  the  district  court  had  no 
160  P.— 23 


Jurisdiction  of  the  cause,  as  the  appeal  was 
not  taken  from  the  Judgment  of  the  Justice  of 
the  peace  within  the  statutory  time  required 
for  appeal  in  such  cases,  to  wit,  ten  da^s,  as 
shown  by  the  transcript  filed  herein. 

[1]  1.  The  first  proposition  Involves  the 
question  as  to  the  time  within  which  an 
appeal  may  be  taken  from  a  Judgment  en- 
tered nunc  pro  tunc  as  of  a  former  day. 
It  Is  urged  by  appellant,  we  think  correctly, 
that  the  time  within  which  an  appeal  may  be 
taken  to  this  court  in  a  case  of  this  kind 
commences  to  run  from  the  date  of  the  entry 
of  the  nunc  pro  tunc  Judgment  and  not  from 
the  date  of  the  original  Judgment  This  must 
be  so.  This  case  well  lUustrates  the  neces- 
sity for  such  doctrine.  Appellee  waited  from 
April  6th  to  September  29th,  more  than  four 
months  and  a  half,  before  he  applied  for 
the  correction  of  the  Judgment  If  He  tvold 
wait  fbur  months  and  a  half,  be  could  wait 
more  than  six  months.  During  all  this  time 
the  appellant  could  not  appeal  from  the 
Judgment  because  there  was  nothing  in  the 
Judgment  from  which  It  desired  to  appeal. 
The  Judgment  as  it  stood  upon  the  records 
of  the  district  court  was  a  Judgment  in  its 
favor,  it  being  one  of  dismissal  of  the  cause 
of  action.  If,  after  expiration  of  the  statu- 
tory period  of  six  months  for  appeal,  the 
appellee  could  move  for  the  correction  of  a 
Judgment  and  secure  a  Judgment  correcting 
the  same,  and  have  such  Judgment  entered 
nunc  pro  tunc  as  of  the  date  of  the  former 
Judgment  which  was  corrected  by  the  latter, 
and  if  thereupon  the  time  within  which,  an 
appeal  could  be  taken  by^any  person  agpriefv- 
ed  by  such  Judgment  as  amended  or  correct- 
ed is  to  be  computed  from  the  date  of  the 
original  Judgment  the  right  of  appeal  would 
be  thereby  lost  and  destroyed.  Such  a  prop- 
osition is  not  to  be  countenanced.  The  date 
when  the  time  within  which  to  take  an  ap- 
peal begins  to  run  from  a  Judgment  entered 
nunc  pro  tunc  as  of  a  former  day  Is  the  date 
of  the  entry  of  nunc  pro  tunc  Judgment   3  G. 

J.  1058,  {  lose. 

[J]  2.  Appellee  urges  that  the  district 
court  had  no  Jurisdiction  of  the  cause  for  the 
reason  that  the  appeal  from  the  Justice  of 
the  peace  was  not  taken  within  time,  and 
that,  consequently,  this  court  has  no  Jurisdic- 
tion of  the  cause.  Appellant  attempts  to 
demonstrate  that  the  district  court  did  have 
Jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  appellee.  We  do  not  under- 
stand appellant  to  contend  that  this  court  has 
Jurisdiction  of  the  cause  unlebs  the  district 
court  also  had  Jurisdiction  of  the  same.  The 
argument  of  appellant  is  based  upon  the 
proposition  that  the  appellee  entered  a  gen- 
eral appearance  in  the  district  court,  thereby 
waiving  any  irregularity  In  the  appeal  pro- 
ceedings from  the  court  of  the  Justice  of  the 
peace  to  the  district  court.  The  claim  that 
the  appellee  entered  a  general  appearance  is 
based  upon  the  fact  that  his  second  or  fur- 
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ther  motion  to  dismiss  was  a  motion  to  dis- 
miss tlie  cause.  This  feature  of  this  motion 
was  evidently  in  error  and  by  oversight  on 
the  part  of  the  appellee.  The  first  motion 
tiled  was  a  motion  to  dismiss  the  appeal,  and 
was  based  upon  the  same  grounds  set  out  In 
the  second  motion,  viz.  that  no  appeal  had 
been  taken  within  time.  The  only  difference 
between  the  two  motions  la  that,  in  the  sec- 
ond motion  the  reasons  why  the  appeal  had 
not  been  taken  in  time  are  set  out  In  great 
detail  and  with  great  particularity.  It  Is 
also  apparent  from  the  action  which  the  dis- 
trict court  took  that  he  treated  the  motion 
as  a  motion  to  dismiss  the  appeal,  and  it  was 
evidently  so  treated  by  all  the  parties  con- 
certed. The  grounds  set  up  In  the  motion  are 
not  grounds  for  the  dismissal  of  the  cause, 
but,  on  the  other  hand,  they  are  grounds  for 
the  dismissal  of  the  appeal.  To  hold  the  ap- 
pellee to  an  evident  misprision  would  be  to 
pat  form  above  substance,  and  to  render  the 
administration  of  the  law  a  scheme  to  de- 
feat justice.  If  there  were  any  evidence  in 
either  of  the  motions  that  the  appellee  in- 
tended to  enter  a  general  appearance  or  take 
any  position  or  ground  in  the  motions  con- 
sistent with  a  general  appearance,  he  would 
of  course  be  bound  thereby.  But  the  con- 
tents of  the  motion  show  clearly  that  no 
general  appearance  was  intended  to  be  en- 
tered. There  was  therefore  no  general  ap- 
pearance entered  In  the  cause  by  the  appel- 
lee. 

This  being  the  situation.  It  Is  apparent  that 
the  motion  of  appellee  to  dismiss  the  appeal 
In  this  court  is  to  be  sustained.  The  district 
court  obtained  no  such  Jurisdiction  of  the 
cause  of  action  as  would  be  required  in  order 
to  render  its  judgment  effective  for  any  pur- 
pose other  than  the  dismissal  of  the  appeaL 
The  appellee  appeared  therein  and  moved  to 
dismiss  the  appeal  for  the  reason  that  it  had 
not  been  taken  in  time,  and  the  action  of  the 
court  in  sustaining  such  motion  was  correct 
It  would  be  more  iQgical  to  affirm  the  judg- 
ment of  the  district  court  dismissing  the  ap- 
peal from  the  justice  of  the  peace ;  but,  as 
the  parties  have  suggested  no  such  considera- 
tion, but  have  treated  the  motion  to  dismiss 
as  the  proper  procedure,  the  court  wUI  do  so 
also. 

The  motion  to  dismiss  the  appeal  will  be 
sustained,  and  It  is  so  ordered. 

ROBERTS,  O.  J.,  and  HANNA,  J,  concur. 


SHIPP  V.  BL  PASO  &  S.  W.  CO.    (No.  1908.) 

(Supreme   0>urt   of  New   Mexico.     Sept,   12, 
1916.) 

(Syttalua  by  the  Court.) 

TiUK  FOB  Appeal. 

The  decision  of  this  case  is  controlled  by  the 
decision  in  Simon  v.  El  Pnso  &  Southwestern 
Co.  (No.  1907)  160  Pac.  362,  just  decided. 


Appeal  from  District  Court,  Guadalupe 
County;   D.  J.  Leahy,  Judge. 

Action  by  B.  B.  Sblpp  against  the  El  Paso 
&  Southwestern  C!ompany.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Dismissed. 

Hawkins  &  Franklin,  of  El  Paso,  Tex.,  and 
Edwin  Mechem,  of  Alamogordo,  for  appel- 
lant F.  Falrdoth,  of  Santa  Bosa,  for  ap- 
pellee. 

PARKER,  J.  Tbe  facts  In  this  case  and 
the  record  of  tbe  proceedings  In  tbe  courts 
below  are  identical  with  the  case  of  Simon 
V.  El  Paso  &  Southwestern  Co.  (No.  1907) 
160  Pac.  852,  and  for  the  reasons  therein 
stated,  the  appeal  will  be  dismissed;  and  It 
is  so  ordered. 

ROBERTS,  O.  J.,  and  HANNA,  J.,  concur. 


BRADSTREET  V.  OIIX  et  aL    (No.  1893.) 
(Supreme  Court  of  New  Mexico.    Sept  9, 1916.) 

(Syllaius  by  the  Court.) 

1.  MOBXaAGES  ^=3283(1)— TB1.N8FXR  OF  PbOP- 

IBTT— Assumption  of  Debt  by  Pubchasek, 
As  between  the  vendor  of  mortgaged  prem- 
ises and  the  vendee  who  assumes  and  agrees  to 
pay  the  mortgage  debt  the  latter  becomes  tbe 
principal  debtor  and  the  former  becomes  hii 
surety.  But  as  between  them  and  the  mort- 
gagee, they  both  remain  principal  debtors. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  }  766;   Dec.  Dig.  <S=»283(1).] 

2.  Afpeai,  and  ESaK>B  «s>101(Kl)— Rbvibw— 
Questions  of  Eact. 

A  findiiig  of  fact  sustained  by  substantial 
evidence  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3979-3981;  Dee.  Dig.  «=» 
1010(1).] 

3.  MOBTQAOXB  «s»468  —  Fobxolgsubb  —  SUP- 
Fi,BiiKNTAi.  Complaint. 

Relate  to  tiie  facts. 
[Ed.  Note. — For  other  cases,   see  Mortgages, 
Cent  Dig.  U  1339-1342;    Dec.   Dig.   «=»458.] 

Appeal  from  District  Court  Chaves  0>au- 
ty;  O.  A.  Richardson,  Judge. 

Action  by  Lionel  H.  Bradstreet  against 
John  B.  Gill  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeaL    Affirmed. 

B.  D.  Bowers,  of  Roswell,  for  appellants. 
U.  S.  Bateman,  of  Roswell,  for  appellee. 

PARKER,  J.  Plalntur,  appellee,  brongbt 
an  action  to  foreclose  a  mortgage.  Tbe  note 
for  which  tbe  mortgage  was  given  as  securi- 
ty was  executed  by  tbe  defendant  and  appel- 
lant Swann.  After  tbe  execution  of  the 
mortgage  the  defendant  Swann  conveyed  tbe 
premises  to  tbe  defendant  appellant  Gill, 
who  "assumed  and  agreed  to  pay"  said  note. 
Later  defendant  Gill  conveyed  tbe  premises 
to  other  parties  wbo  assumed  and  agreed  to 
pay  tbe  said  note.  On  March  13,  1914,  prior 
to  the  Institution  of  the  action,  appellee  exe- 
cuted a  writing  to  the  effect  that  be  agreed 
with  appellant  GUI  to  extend  the  loan  se- 
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cured  by  Uie  mortgage  until  April  1, 191B,  on 
condition  that  the  IntereBt  be  promptly  paid 
on  each  semiannual  interest  period,  and  U 
the  Interest  should  not  be  paid  promptly,  as 
agreed,  then  the  agreement  to  cease.  It  ap- 
pears that  this  paper  represented  only  a 
part  of  the  agreement  between  appellee  and 
appellant  Gill,  and  that  in  addition  thereto, 
it  was  agreed  at  that  time  that  appellant 
GUI  should  pay  $150  past-due  Interest  on  the 
mortgage  debt,  and  that  he  should  give  ad- 
ditional security  on  other  lands.  It  further 
appears  that  appellant  Gill  shortly  thereaft- 
er found  that  it  would  be  Impossible  for  him 
to  give  the  additional  security,  and  that  he 
80  informed  appellee  and  oSered  to  return 
the  extension  agreement,  requesting  a  return 
of  the  $160  iwld  by  him,  or  offered  to  permit 
the  appellee  to  retain  the  $150  if  the  latter 
would  consent  to  the  extension  -without  the 
additional  security.  AppeUee  refused  to  ei- 
ther return  the  $150  or  to  stand  by  the  ex- 
tension agreement.  There  is  conflict  in  the 
testimony  aa  to  whether  this  extension  agree- 
ment was  ever  deUvered  to  the  appellant 
6111.  Appellee  testified  that  he  caused  the 
same  to  be  prepared,  and,  after  signing  the 
same,  left  it  with  hla  attorney  in  Boswell 
upon  the  express  understanding  that  it  was 
not  to  be  deUvered  until  the  additional  se- 
curity, mentioned  above,  was  forthcoming. 
The  attorney,  through  oversight,  delivered 
the  same  to  the  appellant  GUI.  Upon  this 
subject  the  court  found,  upon  conflicting  evi- 
dence,' that  the  extension  of  time  for  the  pay- 
ment of  the  mortgage  debt  was  never  made, 
and  that  the  contract  of  extension  was  deliv- 
ered to  the  appeUant  OIU  by  mistake  of  the 
person  in  whose  custody  it  had  been  left, 
brought  abont  by  hurry  and  press  of  busi- 
ness; that  the  negotiations  between  the  ap- 
peUee  and  appellant  GUI  never  became  exe- 
cuted because  the  said  GiU  faUed  to  give  the 
additional  security  that  had  been  agreed 
upon  between  them;  that  the  $160  paid  by 
the  appeUant  GUI  to  the  appeUee  was  for 
past-due  interest,  and  was  paid  as  such  in- 
terest, for  the  payment  of  which  Interest 
said  appellant  GUI  at  the  time  was  legally 
bound. 

About  60  days  after  the  ftdlnre  of  the  ne- 
gotiations between  the  parties  concerning  the 
extension,  the  appeUee  brought  this  action, 
but  there  had  intervened  between  the  time 
of  the  payment  of  the  $160  no  semiannual  in- 
terest payment  date,  although  the  principal 
of  the  note  was  then  past  due. 

AppeUant  GUI  answered  and  set  up  the 
extension  agreement,  and  aUeged  that  by 
reason  thereof  the  suit  was  prematurely 
brought;  that  by  reason  of  the  sale  of  the 
premises  by  him  to  other  parties,  he  was  a 
mere  surety  and  was  not  primarUy  bound  to 
pay  the  $150  which  he  did  pay  appellee  for 
said  extension  agreement;  that  the  refusal 
of  the  appellee  to  return  to  him  the  $150, 
when  he  learned  that  GUI  was  unable  to 
give  the  additional  security  agreed  upon,  con- 


stituted an  estoppel  against  the  appeUee  to 
say  that  said  extension  agreement  was  not 
valid  and  binding. 

Appellant  iSwann  answered  and  set  up  that 
he,  having  sold  said  premises  to  appellant 
GUI,  who  assumed  tiie  indebtedness,  became 
a  mere  security,  and  by  reason  of  the  exten- 
sion of  time  between  appeUee  and  appeUant 
GUI,  without  the  knowledge  or  consent  of 
said  Swann,  he  was  released  from  personal 
liability.  AppeUee  denied  that  GiU  was 
merely  a  surety,  and  denied  aU  of  the  allega- 
tions of  GUI's  answer  in  regard  to  the  es- 
toppel, except  that  he  admitted  that  he  re- 
fused to  return  the  $160,  and  denied  appel- 
lant Swann's  plea  of  release  from  personal 
UabUlty.  . 

[1]  1.  Appellants'  first  proposition  is  to 
the  effect  that  appellants,  GiU  and  Swann, 
were  sureties,  and  therefore  secondarily  lia- 
ble to  pay  the  debt  secured  by  the  mortgage ; 
the  primary  obligation  being  uixm  the  per- 
sons who  had  purchased  the  land  from  GUI 
and  had  assumed  and  agreed  to  pay  the 
debt ;  therefore  at  the  time  appeUee  and  ap- 
pellant GUI  agreed  upon  the  extension,  and 
GUI  paid  the  $150,  the  amount  of  past-due 
Interest,  GiU  was  only  seeondarUy  Uable  for 
such  interest.  We  faU  to  understand  the  ap- 
plication of  this  proposition.  While  It  Is  no 
doubt  true  that,  as  between  a  vendor  and  a 
vendee  of  mortgaged  property,  where  the 
vendee  assumes  and  agrees  to  pay  the  in- 
cumbrance, the  vendee  becomes  the  principal 
debtor  and  the  vendor  becomes  his  surety. 
But  how  the  holder  of  the  mortgage  can  be 
compelled  by  the  contract  of  third  persons  to 
recognize  this  new  relationship  we  do  not 
understand.  ^  far  as  the  appellee  is  con- 
cerned, the  two  appeUants  were  both  princi- 
pal debtors,  and  he  had  a  right  to  take  a  de- 
ficiency Judgment  against  such.  See  27  Cyc. 
1352(c),  lS56(e>,  and  cases  there  collected; 
2  Jones  on  Mortgages  (7th  Bd.)  U  760a-762. 

[2]  2.  The  second  point  made  by  appeUants 
is  that  the  extension  agreement  was  a  vaUd 
agreement  under  the  circumstances,  and  the 
court  erred  in  holding  that  the  same  was 
InvaUd.  A  complete  answer  to  this  proposi- 
tion is  that  the  court  found  as  a  matter  of 
fact  that  the  extension  agreement  was  never 
deUvered  and  never  became  an  executed  con- 
tract between  the  parties.  This  be  found 
upon  substantial  evidence,  and  under  the 
weU-recognlzed  rule  in  this  Jurisdiction,  bis 
finding  wlU  not  be  disturbed.  Therefore,  so 
far  as  this  case  is  concerned,  there  was  no 
agreement  for  an  extension,  and  the  whole 
argument  upon  this  second  point  fails.  As 
a  part  of  the  argument  under  this  point  it  Is 
further  urged  that  the  court  should  have 
held  that  there  was  an  extension  agreement 
because  the  appellee  kept  the  $160.  It  is 
urged  that  the  testimony  shows  that  this 
$160  was  a  part  of  the  consideration  for  the 
extension  agreement,  and  that  if  the  appeUee 
elected  to  retain  the  same  he  must  perform 
his  part  of  the  contract.    Tits  trouble  withj 
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this  argument'  to  tbat  the  coort  found,  upon 
BubBtantial  evidence,  tbat  this  $150  was  not 
a  i>art  of  the  consideration  for  the  extension, 
but  was  for  the  payment  of  past-due  interest, 
and  was  so  accepted  and  received  by  the  ap- 
pellee. The  consideration  for  extension,-  as 
it  appears  from  the  record,  was  the  agree- 
ment to  thereafter  pay  the  semiannual  Inter- 
est promptly  when  due  and  to  give  addltloh- 
al  security.  The  appellant  Oill  having  failed 
to  give  this  security,  the  contract  of  exten- 
sion never  became  executed. 

[3]  S.  The  appellant  Swann  urges  that  be, 
by  his  sale  to  appellant  Gill,  and  the  latter's 
assumption  of  the  indebtedness,  became  a 
surety  for  appellant  6111,  and  that  therefore 
the  extension  agreement  made  without  Ms 
knowledge  or  consent  released  him  from  fur- 
ther liability.  The  trouble  with  this  argu- 
ment la  that  there  was  no  extension  agree- 
ment, and,  consequently,  If  Swann  was  a 
surety  for  GUI,  he  was  not  released,  and,  as 
between  blm  and  appellee,  he  was  not  a  sure- 
ty, but  was  a  principal  debtor. 

4.  Appellants  complain  of  the  action  of  the 
trial  court  in  allowing  the  appellee  to  file  a 
supplemental  complaint  in  the  cause  after 
the  occurrence  of  the  next  semiannual  inter- 
est date.  It  is  argued  that  this  was  improp- 
er to  thus  bolster  up  a  complaint  which  had 
been  prematurely  filed  on  account  of  the 
fact  that  there  had  been  no  default  in  the 
payment  of  Interest  at  the  tUne  of  the  filing 
of  the  original  bill  There  Is  no  merit  in 
this  contention.  The  mortgage  was  past  due, 
and  the  appellee,  under  the  terms  of  the  In- 
strument, was  authorized  at  the  time  he  filed 
the  complaint  to  maintain  the  blU.  The  sup- 
plemental bill,  so  far  as  we  can  see,  was  en- 
tirely unnecessary  and  iii  no  way  prejudiced 
the  right  of  the  appellants. 

It  follows  that  the  decree  of  the  court  be- 
low was  correct,  and  should  be  afiElrmed,  and 
the  cause  remanded  for  such  further  pro- 
ceedings, if  any,  as  may  be  necessary  or 
proper ;  and  it  is  so  ordered. 

ROBERTS,  0.  J.,  and  HANNA,  J.,  concur. 


WARD  V.  BUCHANAN  et  aL    (No.  1869.) 

(Supreme  Court  of  New  Mexico.    July  17,  1916. 

Rehearing  Denied  Oct.  18,  1916.) 

(Syllaiut  by  the  Court.) 

1.  TBT7SIT8    «=>1    —    GBEATIOir    ->    "BZFXBBS 

Tbusts." 
Express  trusts  are  those  which  are  created 
by  the  direct  and  positive  acts  of  the  parties, 
by  some  writing  or  deed,  or  will,  or  by  words 
either  expressly  or  impliedly  evincing  a  desire 
to  create  a  trust, 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  1;    Dec  Dig.  <&=>!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Express  Trust.] 

2.  Frattdui-knt    Conveyawces    ®=>2T3,    282, 
301(1)— Trawsactions    Iwvalid — Evidence. 

Upon  an  inquiry  into  the  validity  of  a  con- 
veyance alleged  to  be  fraudulent,  a  fraudulent 


intent  of  the  grantor  mnat  be  shown  and  a 
knowledge  thereof  or  a  participation  therein  by 
the  grantee  must  likewise  be  proven,  and  the 
knowledge  on  the  part  of  the  grantee  may  be 
proven  by  circumstances  tending  to  show  a 
knowledge  of  the  designs  of  the  grantor. 

[£X1.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  805,  817,  818,  904; 
Dec.  Dig.  <S=»273,  282,  8()I(1).] 

Appeal  from  District  Court,  Quay  (bounty ; 
T.  D.  Leib,  Judge. 

Action  by  J.  F.  Ward  against  William  T. 
Buchanan  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  Instructions. 

This  action  was  brought  in  the  district 
court  of  Quay  county  by  the  plalntifF  below, 
who  Is  appellee  here,  to  quiet  title  to  certain 
real  estate  described  In  his  complaint,  a  num- 
ber of  defendants  being  Joined,  with  only 
one,  the  appelant  Roy  Buchanan,  appearing 
In  answer.  The  fiicts,  briefly  stated,  are 
as  follows: 

The  land  in  question  was  owned  by  Rebec- 
ca 'T.  Buchanan,  who,  on  January  27,  1911, 
transferred  the  same  to  her  son,  Roy  Bu- 
chanan, then  a  minor,  reserving  a  life  inter- 
est in  the  property ;  the  consideration  for  the 
deed  being  natural  love  and  affection  and  an 
agreement  by  the  minor  son  to  support  his 
mother.  A  few  months  thereafter  the  said 
Roy  Buchanan  and  his  mother  Joined  In  a 
deed  to  one  W.  F.  Buchanan,  the  father  and 
husband,  respectively,  of  the  grantors,  for 
an  express  consideration  of  $5,0<X),  no  part 
of  which  Roy  Buchanan  received.  This  lat- 
ter deed  was  also  made  during  the  minority 
of  said  Roy  Buchanan. 

While  the  said  W.  F.  Badianan  was  In 
possession  of  the  property  referred  to,  the 
receiver  of  the  National  Bank  of  Commerce 
of  Tuciuncari,  N.  M.,  one  H.  B.  Jones,  held 
a  certain  Judgment  against  the  said  WlUIam 
F.  Buchanan,  upon  which  execution  was  duly 
Issued,  and  the  property  described  in  the 
complaint  was  sold  theieund»  and  bought 
in  by  the  said  receiver,  who  thereafter  sold 
the  property  to  the  appellee,  J.  F.  Ward,  vho, 
as  plaintiff  in  the  court  below,  instituted 
the  suit  against  the  several  members  of 
the  Buchanan  family,  seeking  to  quiet  bto 
title. 

The  defendant  who  appeared,  Roy  Budian- 
an,  made  answer  to  the  complaint,  denying 
generally  the  allegations  thereof,  and  admit- 
ted that  he  asserts  an  interest  in  the  real 
estate  described  in  the  complaint,  and  by 
way  of  cross-complaint,  seeking  to  quiet  hla 
title  to  the  property  in  question  upon  the 
ground  that  the  deed  executed  by  tilmself 
and  his  mother  for  the  property  referred  to 
was  executed  during  his  minority  on  the 
21st  day  of  April,  1911,  that  on  coming  of 
age  on  the  19tb  day  of  December,  1913,  he 
became  the  owner  in  fee  simple  of  the  land 
In  controversy,  and  by  hla  cross-complaint 
he  disclaimed  and  dlsafllrmed  the  execution 
of  the  said  deed,  and  claimed  the  entire 
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property  as  Ub  sole  property.  Relief  la 
prayed  that  his  title  be  held  good  and  valid, 
and  that  the  said  J.  F.  Ward  and  H.  B. 
Jones,  receiver,  be  harried  and  estopped  from 
claiming  any  right,  title,  interest,  or  estate 
of  any  kind  or  nature  in  and  to  the  lands 
described,  and  that  his  title  be  qaieted  and 
set  at  rest 

The  receiver,  H.  B.  Jones,  and  appellee,  J. 
F.  Ward,  made  answer  to  the  cross-com- 
plaint of  Roy  Buchanan,  and  each  set  np  the 
following  facts:  That  the  said  Rebecca  T. 
Buchanan  was  the  owner  in  fee  simple  of 
the  property  described  in  the  conlplalnt; 
that  at  the  time  she  executed  the  deed  In 
favor  of  her  son,  Boy  Buchanan,  without 
consideration,  it  was  not  her.  Intention  to 
divest  herself  of  the  ownership  of  the  said 
property,  but  that  she  continued  to  be  the 
true  owner  thereof  until  she  executed  and 
delivered  the  deed  to  W.  F.  Bucbbnan ;  that 
her  purpose  in  concealing  the  ownership  of 
the  said  property  by  her  conveyance  to  Bu- 
chanan was  to  avoid  payment  of  certain  in- 
debtedness to  certain  creditors  and  especial- 
ly to  J.  A.  Street;  that  the  said  Roy  Bu- 
chanan had  never  had  any  interest  in  the  prop- 
erty except  as  the  holder  of  the  record  title 
thereof  in  trust  for  the  said  Rebecca  T. 
Buchanan,  and  in  pursuance  of  said  trust 
and  without  any  consideration  to  him,  said 
Roy  Buchanan  Joined  In  the  deed  to  said  W. 
F.  Buchanan,  who  was  a  purchaser  from 
the  said  Rebecca  T.  Buchanan.  The  issues 
were  found  in  favor  of  plaintiff,  from  which 
Judgment  this  appeal  was  prayed. 

Reed  Holloman,  of  Santa  F6,  for  appel- 
lants. H.  H.  McElroy  and  C.  C.  Davidson, 
both  of  Tucumcari,  for  appellee. 

HANNA,  3.  (after  stating  the  facts  as 
above).  While  there  are  nunerons  assign- 
ments of  error  presented  for  our  considera- 
tion, the  one  vital  question  in  this  case  is 
whether  there  was  a  trust  created  by  the 
deed  from  Rebecca  T.  Buchanan  to  her  son, 
Roy  Buchanan,  who  Is  appellant  here  and 
who  seeks  to  disclaim  and  dlsafl&rm  his  deed 
conveying  said  real  estate  to  W.  F.  Bu- 
chanan, because  the  same  was  executed  dur- 
ing his  minority. 

The  right  of  a  minor  to  disafBrm  his  deed 
after  attaining  his  majority  is  not  questioned 
by  the  appellee.  His  contention  is  ttiat  the 
conveyance  in  trust  being  valid  as  between 
the  parties  to  the  instrument,  no  rights  of 
creditors  having  Intervened,  and  the  prop- 
erty which  was  subject  to  the  trust  having 
passed  to  an  Innocent  purchaser  through  the 
exercise  of  a  power  of  sale  In  the  trustee, 
that  all  the  title  possessed  by  the  trustee 
has  passed  out  of  him;  that  the  trust  hav- 
ing been  executed,  it  may  now  be  proven  by 
parol,  and,  by  reason  of  the  fact  that  Rebecca 
T.  Buchanan  Joined  In  the  deed  with  the 
trustee,  her  Ufe  estate  was  thereby  divested, 
and  the  entire  Interest  of  both  trustee  and 
cestui  que  trust  has  merged    in  the  appellee 


through  the  purchase  from  the  recover.  It 
is  contended  by  appellee  that  the  trust  is  an 
express  trust,  and  such  was  necessarily  the 
case  because,  if  one  existed,  it  was  by  reason 
of  an  agreement  between  the  parties,  and 
dearly  does  not  arise  by  Implication  of  law. 

[1]  Bxpress  trusts  ar«  those  which  ar« 
created  by  the  direct  and  positive  acts  of 
the  parties,  by  some  writing,  or  deed,  or 
will,  or  words,  either  expressly  or  impliedly 
evincing  a  desire  to  create  a  trust.  39  Oyc 
24;  Mining  Co.  v.  HamUton,  14  N.  M.  271, 
91  Fac.  718.  The  existence  of  the  trust.  It 
is  contended  by  appellee,  is  shown  by  a  num- 
ber of  olrcumstances.  First,  by  alleged  ad- 
missions or  statements  of  the  said  'Rebecca 
T.  Buchanan,  which  wiU  be  more  fully  re- 
ferred to  hereafter ;  her  retention  of  control 
and  possession  in  contradiction  of  her  avow- 
ed purpose  in  making  the  deed;  the  contra- 
diction by  her  testimony,  as  a  witness,  of 
the  terms  of  the  deed;  and  her  final  sale 
of  the  property  to  W.  F.  Buchanan  for  a 
consideration  of  $6,000,  no  part  of  which 
was  received  by  Boy  Buchanan ;  other  minor 
facts,  subh  as  that  she  caused  the  deed  to 
be  recorded,  and  her  reservation  of  a  Ufe 
estate  In  the  property  conveyed,  are  like- 
wise relied  upon  as  circumstances  evidencing 
the  existence  of  the  alleged  trust. 

Appellant's  assignments  of  error  are  to 
be  grouped  under  several  propositions,  but 
we  conclude  that  the  one  vital  question  being 
whether  or  not  a  trust  has  been  proven,  the 
assignments  of  error  which  pertain  thereto 
are  the  only  ones  which  are  necessary  for 
consideration. 

[2]  In  this  connection  It  Is  first  contended 
by  appellant  that  there  Is  no  evidence  that 
the  said  conveyance  from  Rebecca  T.  Bu- 
chanan to  Roy  Buchanan  constituted,  or  was 
intended  to  constitute,  a  trust  in  favor  of 
said  Rebecca  T.  Buchanan,  or  of  any  other 
person.  It  Is  next  contended  that  there  is 
no  evidence  to  sustain  the  findings  of  fact 
by  the  court  to  the  effect  that  such  a  trust 
was  proven.  So  far  as  the  record  discloses, 
the  evidence'  of  the  existence  of  a  trust  rests 
upon  the  testimony  of  one  Myron  B.  Keator, 
a  notary  public,  who  took  the  acknowledg- 
ments of  the  grantor,  Rebecca  T.  Buchanan, 
and  who  testified  concerning  certain  state- 
ments made  to  him  by  her  at  the  ttnte  she 
executed  the  Instrument  The  witness  tes- 
tified that  Mrs.  Buchanan  stated  that  she 
was  making  the  deed  for  the  homestead  and 
several  other  pieces  of  her  property  to  the 
son,  because  she  was  afraid  that.  Inasmuch 
as  she  had  signed  notes  with  her  son,  Tom 
Buchanan,  she  might  have  to  pay  ttiese  ob- 
ligations out  of  her  property.  This  wit- 
ness further  testified  that  he  had  left  the 
deed  with  Mrs.  Buchanan,  who  further  stat- 
ed that  Roy  Buchanan  had  agreed  to  trans- 
fer the  property  back  to  her  after  the  settle- 
ment of  the  Tom  Buchanan  notes  on  which 
she  was  surety,  and  that  she  did  not  mean 
the  deed  as  an  actual  transfer  of  the  propt 
erty;   that  she  was  not  dividing  her  proMC 


358 


160  PACIFIO  BSPOBTBSt 


(H.M. 


erty  with  tbe  children,  and  that  Buy  Bu- 
chanan had  no  fonda  to  pnrchaae  the  i>roi>- 
erty  with. 

Aivellant  objected  to  the  testimony  of  this 
witness,  upon  the  ground  that  the  state- 
ments made  were  privileged  commonicatlons 
and  were  not  Mndlng  upon  appellant  because 
not  made  In  his  presence,  and  as  to  the  first 
objection  Introduced  some  evldenoe  of  a 
former  employment  of  a  partner  of  Mr. 
Keator,  who  was  an  attorney  at  law,  and 
who  had  been  consulted  by  Mrs.  Buchanan 
as  a  client  From  the  present  state  of  the 
record  we  do  not  believe  this  objection  Is 
well  taken,  for  reasons  not  necessary  to  be 
stated  further  than  to  say  that  the  relation 
of  attorney  and  client  was  not  clearly  es- 
tablished, and  the  privilege,  If  existing, 
would  be  In  favor  of  Mrs.  Buchanan  ,and 
probably  could  not  be  availed  of  under  the 
circumstances  of  the  case  by  Roy  Buchanan. 

It  Is  not  shown  that  the  alleged  statements 
or  admissions  of  Mrs.  Buchanan  were  made 
In  the  presence  of  the  defendant  Boy  Bu- 
chanan, nor  Is  there  anything  to  Indicate 
that  he  bad  any  knowledge  either  of  the 
statements  or  of  the  condition  which  the 
statements  would  tend  to  Indicate  existed  at 
the  time.  There  Is  no  contention  that  the 
defendant  Roy  Buchanan  had  any  actual 
notice  of  the  alleged  fraudulent  Intent  of 
the  grantor,  but,  as  we  understand  the  posi- 
tion of  appellee.  It  Is  argued  that  notice  of 
the  condition  must  be  Imputed  to  the  gran- 
tee. Boy  Buchanan,  by  reason  of  the  circum- 
stances which  we  have  pointed  out,  and 
which,  It  Is  contended,  he  must  have  known. 

A  deed,  absolute  In  form,  is  not  to  be  set 
aside  except  upon  the  dearest  proof.  Nor 
can  a  trust  be  proven  except  upon  proof  of 
circumstances  clearly  evidencing  such  inten- 
tion. 

It  Is  seriously  contended  by  appellee  that 
the  conduct  of  Mrs.  Buchanan  and  her  son, 
Roy  Buchanan,  as  well  as  her  testimony, 
are  wholly  Inconsistent  with  the  theory  that 
no  trust  was  contemplated.  This  conten- 
tion, It  is  argued,  Is  supported  -by  the  fact 
that  the  consideration  expressed  In  the  deed 
was  natural  love  and  affection,  and  the 
agreement  by  Boy  Buchanan  to  support  the 
mother.  We  cannot  agree  with  this  argu- 
ment because  the  consideration  referred  to 
is  a  good  and  valuable  consideration  and 
would  support  the  Instrument  In  the  ab- 
sence of  fraud.  It  is  further  contended  that 
by  her  testimony  she  conb.'adlcted  her  ex- 
pressed purpose  In  the  deed,  by  stating  that 
one  of  her  purposes  In  making  the  convey- 
ance was  her  belief  that  her  son  was  better 
able  to  manage  the  property  than  herself. 
Even  though  this  be  true.  It  Is  not  contradic- 
tion of  the  terms  of  her  deed,  and  In  itself 
Is  not  sufficient  to  cast  a  suspicion  thereupon. 

The  alleged  inconsistency  of  her  statement 
as  to  bla  better  quallflcations  for  manage- 
ment of  the  property  and  her  reservation  of 
a  life  estate  is  next  dted  by  appellee  as  a 


drcmnstanoe  tending  to  rapport  the  alleged 
trust,  and  again  we  see  no  Inconsistency 
here,  as  she  might  properly  possess  the  life 
estate  and  yet  elect  to  turn  over  tlie  man- 
agemoit  of  her  property  to  her  son.  We 
are  not  unaware  that  retention  of  posses- 
i  sion  of  property  In  the  face  of  an  absiriute 
conveyance  Is  some  evidence  of  a  frandolent 
Intention.  But  in  this  case  It  is  not  incon- 
sistent with  her  interest  reserved  by  the 
deed  which  was  a  life  interest,  or  life  estate. 
The  collection  of  rents  by  Mrs.  Buchanan  la 
further  dted  as  an  evidence  supporting  the 
contentfon  of  appellee,  but  again  this  is 
not  Inconsistent  with  her  reserved  estate. 
The  fiict  that  she  Joined  in  the  deed  to  W.  F. 
Buchanan  and  immediately  thereafter  left 
for  California,  and  that  she  received  the 
consideration  expressed  in  said  deed,  are 
further  facts  dted  tending  to  show  that  she 
was  the  r«il  party  in  interest;  but  again 
these  facts  are  not  Inconslstait,  but  rather 
are  in  harmony,  wldi  the  terms  of  the  deed 
reserving  to  her  a  life  estate  in  the  property, 
there  beln^  nothing  disclosed  by  the  record 
which  would  indicate  that  the  life  estate 
conveyed  by  ner  was  not  worth  the  expressed 
consideration  in  the  deed. 

We  have  been  unable  to  find  any  case  in- 
volving facts  similar  to  those  now  under 
consideration  In  the  case  at  bar.  The  neces- 
sity to  prove  the  existence  of  the  tnut,  how- 
ever, in  order  to  defeat  appellant's  right  to 
resdnd  hia  deed  executed  during  minority, 
which  tmst  depends  upon  the  alleged  Intent 
of  the  grantor  to  conceal  her  property  in  or- 
der to  hinder,  delay,  or  defraud  her  credi- 
tors, makes  this  case  analogous  to  the  nu- 
merous  reported  cases  where  a  conveyance 
for  such  purpose  is  sought  to  be  set  aside 
by  creditors  on  the  ground  of  fraud.  And 
while  such  is  not  the  purpose  here,  stiU,  it 
Is  contended.  Oiat  if  the  purpose  was  to  de- 
fraud creditors,  even  though  no  creditors 
were  adually  defrauded,  such  purpose  would 
negative  a  bona  fide  purchase  or  sale  of  the 
property  and  create  a  trust  which  the  plainr 
tiff  below,  or  appellee  hese,  can  avail  him- 
self of,  if  capable  of  proving,  and  which  if 
existent  wVl  clearly  predude  the  attempt  of 
appellant  to  readnd  his  deed  executed  while 
a  minor. 

In  an  early  case  (Foster  v.  Hall,  12  Pick. 
[Mass.]  89,  22  Am.  Dec.  400),  it  was  hdd  that 
in  an  Inquiry  into  the  validity  of  a  convey> 
ance  alleged  by  the  creditors  of  the  grantor 
to  be  fraudulent,  they  may  give  in  evidence 
the  acts  or  dedarations  of  the  grantor,  prior 
to  the  conveyance,  tending  to  show  that  he 
had  a  fraudulent  intent,  without  being  re- 
quired to  prove  a  knowledge  on  the  part  of 
the  grantee,  of  the  particular  acts  or  dedara> 
tlons  from  which  such  an  Intent  of  the  gran- 
tor was  to  be  Inferred;  the  conveyance, 
however,  not  to  be  defeated  unless  it  was 
also  proved  that  the  grantee  had  knowledge 
of  the  fraudulent  intent,  whldi  knowledge 
on  the  part  of  the  grantee  may  be  pravad 
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by  any  drcumstance  tending  to  show  a 
knowledge  of  tbe  designs  of  the  grantor. 
In  other  words,  it  was  decided  that  a  fraud- 
ulent Intent  of  the  grantor  and  a  knowledge 
thereof  or  participation  therein  by  the  gran- 
tee are  both  to  be  proved.  This  rule  is  not 
only  a  salutary  one,  but  a  necessary  one, 
unless  deeds  absolute  In  form  are  to  be  light- 
ly set  aside  and  thereby  property  rights 
seriously  unsettled,  If  not  destroyed. 

It  was  also  said,  in  another  early  case 
(Bridge  t.  Eggleston,  14  Mass.  24S,  7  Am. 
Dea  209): 

"To  prove  fraud  in  the  grantor,  his  conduct 
and  hia  declarations  before  the  conveyance  may 
be  the  best,  and  often  the  only,  evidence  within 
the  power  of  the  creditor.  •  •  •  If  fraud  is 
thus  proven  upon  him,  then  the  knowledge  of  it 
on  the  part  of  the  grantee  is  to  be  proved,  which 
may  be  done  by  showing  a  trifling  consideration, 
or  none  at  all;  by  acts  inconsistent  with  the 
bona  fide  ownership  of  the  property ;  by  confes- 
sions of  the  nature  of  his  bargafai;  or  by  other 
circumstances  tending  to  show  a  knowledge  of 
the  designs  of  the  grantor." 

It  has  also  been  said,  and  is  doubtless  the 
rule,  that  where  the  grantee  has  had  notice 
of  facts  calculated  to  put  a  reasonable  and 
ordinarily  prudent  man  ui>on  inquiry,  which. 
If  followed,  would  lead  to  a  discovery  of  the 
fraudulent  Intent  of  the  grantor,  It  is  snfD- 
cient  to  charge  him  with  notice  of  the  fraud. 
See  Moore  on  fraudulent  Ckmveyances,  vol. 
2,  p.  578;  Kansas  Moline  Plow  Co.  v.  Sher- 
man, 8  Okl.  204,  41  Pac.  623,  32  li.  R.  A.  33. 

Tested  by  the  foregoing  rules,  we  conclnde 
that  there  is  no  evidence  disclosed  by  the 
record  in  this  case  tending  to  show  that  a 
knowledge  of  the  alleged  fraudulent  intent 
of  the  grantor  was  had  by  the  grantee,  and 
In  fact  there  is  nothing  that  Indicates  that 
the  grantee  was  acting  in  any  way  incon- 
sistent with  his  character  as  the  grantee  in 
an  absolute  deed  of  conveyance.  The  record 
is  devoid  of  all  evidence,  as  we  read  it,  which 
would  tend  to  charge  the  grantee  with  re- 
BjTonsibiUty  as  a  trustee  under  an  express 
trust,  and  because  of  this  failure  to  bring 
home  to  the  grantee  a  knowledge  of  the 
alleged  conditions,  the  cause  must  be  revers- 
ed and  remanded,  with  instructions  to  quiet 
title  of  ai^ellant  In  the  fee.  And  It  is  so 
ordered. 

ROBEBTS,  C  J.,  and  PARKER,  J.,  con- 
cur. 
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(Supreme  Court  of  New  Msxica     Sept.  20, 

(SyUabua  ty  the  Oovrt.) 
Statctxs  9=9248 — CoNSTBucTiosr  —  Tua  or 
Takino   Eitbct  —  CoNSTiTUTioif ai.  Provi- 
sion. 
Held,  that  the  constitutional  IlmitatioD  ap- 
pearing in  section  23  of  article  4  of  the  Consn- 
tntion,  providing  that  laws  shall  go  Into  effect 


90  days  after  the  adjournment  of  the  Legisla- 
ture enacting  them,  except  general  appropria- 
tion laws,  etc.,  is  a  limitation  upon  the  right 
of  the  Legislature  to  provide  a  shorter  period 
than  90  days  after  the  adjournment  of  the  Leg- 
islature when  legislative  enactments  shall  be- 
come effective. 

[Ed.  Not&— For  other  cases,  -see  Statutes, 
Cent.  Dig.  |  830;  Dec.  Dig.  «=>248.] 

Appeal  from  District  Court,  Socorro  Coun- 
ty;  M.  C.  Mechem,  Jadg& 

Petition  by  the  State,  on  the  relation  of 
the  New  Mexico  State  Bank,  for  mandamus 
to  Max  Montoya,  Treasurer  of  Socorro  Coun- 
ty. From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

This  Is  an  action  for  mandamus  against 
the  county  tieasuier  of  Socorro  county,  N. 
M.  The  petition  recites  that  the  relator,  the 
New  Mexico  State  Bank  of  Socorro,  N.  M., 
on  June  14,  1916,  applied  to  the  board  of 
county  commissioners  of  Socorro  county  to 
be  designated  a  depository  of  public  funds 
of  said  county  under  the  provisions  of  chap- 
ter 67  of  the  Laws  of  1915,  and  under  the 
direction  of  said  board  executed  a  b<md  In 
the  sum  of  $17,000,  which  was  duly  approv- 
ed, and  took  other  steps  necessary  to  qual- 
ify as  a  depository  of  such  fnnds,  all  of 
which  was  approved  by  the  said  board  on 
June  26,  1915,  and  that  the  respondent  is, 
and  was  at  the  time  T)f  the  relator's  said  ap- 
plication and  qualification,  the  duly  elected 
and  acting  treasurer  of  said  county  and  had 
In  his  hands  as  such,  subject  to  deposit 
under  the  provisions  of  said  act,  the  sum  of 
$100,000, -of  which  amount  the  relator  was 
entitled  to  receive  the  sum  of  $lSvOOO;  that 
respondent  had  refused  to  deposit  said  sum 
of  $15,000  with  the  relator  as  It  was  iiis  duty 
to  do  under  the  provisions  and  requirements 
of  said  act,  or  to  deposit  any  other  sum. 
The  answer  makes  no  question  as  to  the 
qualification  of  the  relator,  or  as  to  the  fact 
of  defendant  being  county  treasurer  of  said 
county  and  having  In  his  hands  the  funds 
stated  In  the  alternative  writ,  but  sets  up  as 
a  defoiae  that  at  the  time  the  relator  made 
application  to  be  designated  as  a  depository 
of  public  moneys,  and  at  the  time  the  said 
application  was  approved,  said  chapter  67  ot 
the  laws  of  1915  was  not  in  effect  On  Ju- 
ly 21,  1916,  the  relator  filed  a  motion  to 
quash  the  answer  and  return  on  the  ground 
that  the  same  was  Insufficient  and  present- 
ed no  defense  to  the  alternative  writ  There- 
after the  trial  court  entered  an  order  over- 
ruling the  motion  to  quash,  denying  the  per- 
emptory writ,  and  dismissing  the  case,  from 
which  Judgment  this  appeal  was  prayed. 

Barnes  ft  Nicholas,  of  Socorro,  for  appel- 
lant. James  G.  Fitch,  of  Socorro,  for  appel- 
lee. 

HANNA,  J.  (after  stating  the  facts  as 
above).  The  appellant  tn  his  argument  seems 
to  assume  that  an  attack  by  appellee  Is  made 


■06  lun*  toplo  and  KBT-NOMBElt  in  all  K*y-Namb*rad  DlgMta  and  tndw^rQQ  I  p 


^ssFor  other  cum 


380 


100  PACIFIC  BBPOBTEB 


(N.U. 


upon  his  'motl<Hi  to  quash  the  answer  which 
was  filed  In  the  court  below,  and  cites  au- 
thority In  support  of  his  contention  that  this 
was  the  proper  procedure  for  him  to  fol- 
low. By  the  brief  of  appellee,  however,  it 
appears  that  no  attack  of  this  character  Is 
seriously  urged,  and  appellee  takes  the  posi- 
tion that  the  motlbn  to  quash  respondent's 
answer  was  rightly  oTerruled,  and  evidently 
elects  to  present  the  question  upon  its  mer^ 
Its,  rather  than  "upon  one  of  the  technical  pro- 
cedure. 

This  court  held,  in  a  recent  opinion  in  the 
case  of  State  ex  rel.  Garcia  v.  Board  of  Coun- 
ty Commissioners,  157  Paa  656,  that  an  an- 
swer to  an  alternative  writ  of  mandamus  un- 
der our  statutes  may  assign  any  legal  reasons 
upon  which  resixindent  relies  to  defeat  the 
issuance  of  the  peremptory  writ,  as  well  as 
plead  the  facts.  If  any  exist,  upon  which  he 
relies  to  defeat  the  Issuance  of  the  same. 

The  present  case,  Uke  the  Garcia  Case, 
raises  a  legal  question  by  the  ajiswer  to  the 
writ,  and  the  point  relied  upon  by  appellant 
for  a  reversal  is  that  the  alternative  writ 
states  a  dear  case  of  qualification  by  relator 
under  the  terms  and  provisions  of  chapter 
57,  Laws  of  1915,  to  receive  public  funds  of 
Socorro  county,  N.  M.,  on  deposit;  that  the 
resp(»dent,  the  treasurer  of  said  county,  was 
under  a  legal  and  absolute  duty  to  make  the 
deposit  applied  for  under  the  terms  of  said 
act;  that  he  was  in  a  position  to  do  so,  and 
failed  and  refused  so  to  do;  that  the  per- 
formance of  his  official  duty  In  the  premises 
can  be  properly  enfwced  by  mandamus,  and 
in  refusing  to  compel  performance  of  this 
duty  the  trial  court  committed  error. 

The  propriety  of  the  ruling  of  the  trial 
court  In  dismissing  the  motion  to  quash  and 
sustaining  the  legal  objection  set  out  In  the 
answer  is  the  sole  ground  in  inquiry  to  which 
our  attention  is  directed.  The  legal  question 
raised  by  the  answer  was  whether  or  not 
chapter  67  of  the  Laws  of  1916  Is  a  valid  leg- 
islative enactment,  and  whether  or  not  said 
act  was  In  force  at  the  time  relator  undertook 
to  invoke  its  provisions  to  compel  the  relatw 
to  perform  the  duties  Imposed  upon  him  by 
Bald  act  If  It  was  not  a  valid  legislative 
enactment,  or  if  it  was  not  in  force  at  the 
'time,  the  action  of  the  trial  court  was  cor- 
rect, and  this,  therefore,  is  the  sole  point 
to  be  determined. 

By  the'  act  in  question  it  was  provided  that 
the  act  should  go  into  effect  and  be  In  full 
force  from  and  after  January  1, 1917.  The  act 
was  approved  March  12, 1915,  and  is  asserted 
to  be  In  conflict  with  section  28  of  article  4 
of  the  C<Mistltutlon  of  New  Mexico,  providing 
as  follows: 

"Laws  shall  go  into  effect  ninety  days  after 
the  adjournment  of  the  Legislature  enacting 
them,  except  general  appropriation  laws,  which 
shall  go  into  effect  immediately  npon  their  pas- 
sage and  approval.  Any  act  necessary  for  the 
preservation  of  the  public  peace,  health  or  safe- 
ty, shall  taiip  efTect  immediately  upon  its  pas- 
sage and  approval,  provided  it  be  passed  by  two- 


thirds  vote  of  each  House  and  such  necessity 
be  stated  in  a  separate  Mction." 

Appellant  relies  upon  the  opinion  of  Mr. 
Justice  Lamar  in  the  case  of  Lake  County 
V.  BolUns,  130  U.  S.  662,  9  Sup.  Ct  651,  32 
L.  Ed.  1060,  which,  briefly  stated,  lays  down 
the  rule  that: 

"The  object  of  construction,  applied  to  a  Con- 
Btitation,  is  to  give  effect  to  the  Intent  of  its 
framerg,  and  of  the  people  in  adopting  it. 
This  intent  is  to  be  found  in  the  instrument  it- 
self; and,  when  the  text  of  a  constitulional 
provision  is  not  ambiguous,  the  courts,  in  giv- 
ing construction  thereto,  are  not  at  liberty  to 
search  for  its  meaning  beyond  tlie  instrument." 

It  is  argued  that  the  coDstltutlonal  pro- 
vision In  question  means  what  it  says  and 
that  all  laws'  shall  go  into  effect  90  da^s 
after  the  adjournment  of  the  Legislature  en- 
acting them,  other  than  those  in  the  except- 
ed classes,  and  that  section  24,  c.  57,  of  the 
Laws  of  1016,  Is  In  direct  and  positive  con- 
flict with  the  provision  of  the  Constitution, 
In  that  it  attempts  to  make  the  enactment 
take  effect  and  be  in  force  at  a  date  later 
than  90  days  after  tbe  adjoomment  of  the 
Legislature  enacting  It. 

Appellant  further  contends,  under  the  au- 
thority of  the  case  of  Supervisor  ▼.  Stanly, 
105  n.  8.  305,  26  Lb  Ed.  1044,  that: 

"Tbe  general  proposition  must  be  conceded 
that,  in  a  atatnte  which  contains  invalid  or  un- 
constitutional provisions,  that  which  is  unaf- 
fected by  these  provisions,  or  wbicli  can  stand 
without  them,  must  remain.  If  the  valid  and 
invalid  are  capable  of  separation,  only  the  latter 
are  to  be  disregarded." 

And  that  therefore  section  24  of  <%Bpter 
57,  being  in  conflict  with  the  constitutional 
provision  on  Qiat  subject,  would  faQ,  and  the 
remainder  of  tbe  act,  being  in  no  sense  de- 
pendent upon  that  provision,  and  being  com- 
plete within  Itself,  would  take  effect,  ac- 
cording to  the  constitutional  requirements, 
90  days  after  the  adjournment  of  the  Legis- 
lature enacting  It.  This  being  so,  it  was  in 
full  force  and  effect  at  the  time  the  relator 
made  application  to  be  designated  under  it 
to  be  a  depository  of  the  public  funds  of  the 
county,  and  that  respondent,  when  the  rela- 
tor had  qualified,  violated  the  express  re- 
quirements of  the  act,  and  failed  In  the  per^ 
formance  t>f  his  duty  as  required  by  It,  and 
the  performance  of  this  duty  should  have 
be&i  required  by  peremptory  writ  of  manda- 
mus. 

These  contentions  of  appellant  are  answer- 
ed by  appellee  on  the  theory  that  section  28 
of  article  4  was  intended  as  a  prohibition 
against  laws  (except  as  therein  provided) 
taking  effect  within  the  90-day  period,  and 
not  as  a  prohibition  against  their  taking  ef- 
fect after  the  lapse  of  sudi  period. 

It  is  pointed  out  by  appellee  that  Mr.  Jus- 
tice Lamar,  In  the  same  opinion  (Lake  Coun- 
ty V.  Rollins),  used  the  following  language: 

"If  the  words  convey  a  definite  meaning  which 
involves  no  absurdity  nor  any  contradiction  of 
other  parts  of  the  instrument,  then  that  mean- 
ing, apparent  on  tbe  face  of  tb«  instrumeatt 
must  be  accepted."  /  'rA/-vrslr> 
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In  this  connection,  appellee  polnta  out  that, 
In  the  conBtraction  of  ttte  constitutional  pro- 
vision such  as  the  one  under  consideration, 
the  Constitution  as  a  whole  must  be  ex- 
amined, and.  If  different  irartlons  seem  to 
conflict,  the  courts  must  harmonize  them.  If 
practicable  and  give  such  a  construction  as 
will  render  every  clause  operative.  A  num- 
ber of  provisions  In  our  state  Constitution 
are  pointed  out  as  either  contemplating  or 
requiring  that  certain  laws  shall  not  go  Into 
effect  until  after  the  expiration  of  the  ninety 
day  period.  The  other  provisions  of  the  Con- 
stitution referred  to  are,  first,  the  provision 
for  legislative  reapportionment,  appearing  at 
the  end  of  article  4  of  the  Constitution, 
which,  it  is  suggested,  could  not  go  into  ef- 
fect at  the  end  of  90  days  without  cutting  off 
the  term  of  all  members  of  the  Legislature 
affected  by  such  reapportionment ;  and  It  is 
contended  by  appellee  that  it  was  evidently 
the  Intention  that  the  reapportionment  should 
take  effect  only  at  the  next  election  of  mem- 
bers of  the  Legislature. 

Again,  it  is  suggested  that  by  section  27 
of  article  4,  prohibiting  the  changing  of  com- 
pensation of  any  officer  during  their  term  of 
office,  the  Legislature  is  precluded  from  pass- 
ing a  law  for  such  changing  of  compensation, 
if  desired,  unless  the  act  should  be  designed 
to  go  into  effect  at  a  period  later  than  90 
days  after  its  enactment;  this  affording  an- 
other Illustration  of  legislation  which  could 
not  be  made  effective  under  the  provisions  of 
section  23  of  article  4.  A^ellee'  also  points 
out  that  the  Constitution  gives  the  Legisla- 
ture a  free  liand  in  the  organization  of  coun- 
ties by  general  law,  and  that  it  may  abolish 
in  time  all  of  the  present  county  offices  and 
provide  new  offices  with  new  powers,  duties, 
and  functions,  but  that  by  reason  of  the 
provlMons  of  section  2  of  article  10,  to  the 
effect  that  all  county  officers  shall  be  elected 
for  a  term  of  two  years.  It  would  appear  that 
the  I.«glslatare  would  not  be  able  to  legis- 
late any  of  these  county  officers  out  of  office 
during  the  term  for  which  they  were  elected 
by  aboUshiug  their  office ;  hence,  such  a  law 
could  not  go  into  effect  until  ttte  two-year 
term  had  expired. 

Upon  these  several  contentions'  and  upon  a 
further  argument  that  in  this  country  It  has 
been  quite  common  practice,  both  in  Con- 
gress and  In  the  several  states,  to  provide 
for  the  taking  effect  of  legislative  enact- 
ments at  often  longer  periods  of  time  after 
the  passage  of  the  acts  and  that  the  intent 
of  the  Constitution  In  the  limitation  of  90 
days,  as  referred  to  in  the  provision  under 
consideration,  and  the  purpose  to  be  served 
thereby,  Is  to  prevent  the  practice  of  making 
laws  take  effect  immediately  upon  their  pas- 
sage, and  before  they  could  become  known  to 
the  public,  which  intent  and  purpose  have 
resulted  In  the  adoption  of  constitutional 
provisions  similar  to  the  one  under  consid- 
eration, but  that  such  limitations  do  not  In- 
hibit the  fixing  of  a  later  time  than  that  of 


the  OHistltntlonal  provigion,  as  a  proper  time 
for  the  taking  effect  of  the  enactment. 

In  the  case  of  State  ex  rel.  Cummlngs  v. 
Tteiwhltt,  lis  Tenn.  661,  82  B.  W.  480,  a  sim- 
ilar constitutional  provision  was  under  con- 
sideration ;  the  provledon  of  the  Constitution 
of  Tennessee  (article  2, 1 20)  being  as  follows: 

"No  law  of  a  general  nature  shall  take  effect 
until  forty  days  after  its  passage  unless  the 
same  or  the  caption  shall  state  that  the  public 
welfare  requires  that  it  should  take  effect 
sooner." 

And  the  Supreme  Court  of  Tennessee  said, 
In  construing  such  provlsiou,  that: 

"It  is  clear  that  under  this  provision  of  the 
Constitution  a  statute  will  always  take  effect 
at  the  expiration  of  40  days  from  its  passage- 
that  is,  40  days  from  its  approval  by  the  Oov- 
emor  (Logan  v.  State,  S  Heisk.  [Tenn.]  442, 
446)— imless  a  contrary  purpose  appear  on  the 
face  of  the  act  Itself ;  but  there  is  nothing  in 
this  provision  to  prevent  the  Legidatnre  fixing 
a  date  subsequent  to  the  expiration  of  the  40 
days,  or  at  any  time  subsequent  to  the  passage 
of  the  act,  for  its  becoming  operative.  The  pur- 
pose of  the  section  of  the  Constitution  above 
quoted  was  to  secure  a  sufficient  interval  be- 
tween the  date  of  the  passage  of  an  act,  and 
its  going  into  effect,  to  enable  the  public  to  be- 
come acquainted  with  its  terms  and  to  confonn 
thereto  (Cooley,  Const.  Lira.  marg.  p.  156;  Sam- 
mis  V.  Bennett,  32  Fla.  468,  14  South.  90,  22 
L.  R.  A.  48),  with  the  saving  that,  if  the  pub- 
lic should  require  it,  the  Legislature,  by  special 
direction  to  that  effect,  might  cause  tt  to  be- 
come operative  at  once.  There  is  nothing  in 
the  provision  referred  to,  or  in  any  other  pro- 
vision of  the  Constitution,  to  forbid  the  Legis- 
lature making  even  a  longer  interval  'than  the 
one  that  was  specially  designated  as  a  safe- 
guard." 

In  an  earlier  case.  Price  v.  Hopkln  et  al., 
13  Mich.  318,  the  Supreme  Court  of  that 
state,  in  passing  upon  the  constitutional  pro- 
vision (article  4,  {  20)  that  "no  public  act 
shall  take  effect  or  be  in  force  until  the  ex- 
piration of  ninety  days  from  the  end  of  the 
session  at  which  the  same  is  passed,  unless 
the  Legislature  shall  otherwise  direct,"  said: 

"The  purpose  of  this  provision  undoubtedly 
was  to  give  the  people  time  and  opportunity  to 
learn  what  changes  were  to  be  made  in  the  law 
before  those  changes  should  come  into  opera- 
tion, and  some  countenance  is  therefore  af- 
forded to  the  position  of  defendants  that  the 
law  becomes  notice  from  its  passage,  notwith- 
standing it  has  not  yet  taken  effect  But  the 
idea  embodied  in  this  constitutional  provision  is, 
not  that  the  passage  of  the  law  is  notice,  but 
that  90  days  from  the  end  of  the  session  are 
required  to  bring  knowledge  of  the  law  to  the 
public  at  large.  •  *  •  And  when  the  Legis- 
lature, for  reasons  satisfactory  to  them,  decide 
to  postpone  the  period  for  the  statute  to  come 
into  operation  to  a  later  period,  it  is  to  be 
presumed,  nothing  appearing  to  the  contrary, 
that  in  the  particular  case  it  was  deemed  im- 
portant that  more  time  be  allowed  for  citizens 
to  ascertain  the  proposed  changes,  and  to  be- 
come acquainted  with  their  bearings.  The  time 
thus  allowed  is  the  reasonable  time  fixed  by 
the  Legislature  to  bring  knowledge  of  the  law 
home  to  parties  interested^  before  they  are  re- 
quired 'to  govern  their  actions  by  it" 

The  reasoning  of  the  two  cases  referred 
to  would  clearly  show  the  Intent  of  the 
framers  of  the  Constitution  In  adopting  the 
limitation  as  contalued  in  section  23.  of  art!-, 
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cle  4,  and  we  can&ot  consider  tbls  prorislon 
as  otherwise  than  a  limitation  upon  the  time 
within  which  laws  can  be  made  effective,  and 
It  would  clearly  appear  that,  If  the  Legislature 
In  Its  wisdom  conceived  that  public  Interest 
was  best  to  be  served  by  providing  for  a 
longer  period  than  90  days  after  the  ad- 
journment of  the  Legislature  within  which 
their  enactments  should  become  effective, 
such  would  be  in  harmony  with  the  spirit  and 
purpose  of  the  Constitution  and  should  not 
be  Interfered  with  by  a  strict  Interpretation 
of  said  section  23.  We  therefore  hold  that 
the  constitutional  limitation  appearing  in  sec- 
tion 23  of  article  4  of  the  Constitution,  pro- 
viding that  laws  shall  go  into  effect  90  days 
after  the  adjournment  of  the  Legislature  en- 
acting them,  except  general  appropriation 
laws  which  shall  go  Into  effect  immediately 
upon  their  passage  and  approval,  is  a  limi- 
tation upon  the  right  of  the  Legislature  to 
provide  a  shorter  period  than  00  days  vrith- 
In  which  laws  shall  become  effective,  and 
does  not  preclude  the  Legislature  from  fix- 
ing a  longer  period  than  90  days  after  the 
adjournment  of  the  I^eglslature,  when  legis- 
lative enactments  shall  become  effective. 

Based  upon  our  conclusion,  It  is  evident  that 
the  answer  of  respondent  stated  a  sufOdent 
legal  objection  to  the  petition  for  a  writ  of 
mandamus,  and  that  this  objection  to  the 
petition  was  therefore  properly  sustained  by 
the  trial  court,  for  which  reason  the  Judg- 
ment of  the  trial  court  must  be  affirmed,  and 
it  is  so  ordered. 

ROBERTS,  O.  J.,  and  PAREBR,  J.,  con- 
cur. 


STATE  V.  PKUETT.    (No.  1845.) 

(Supreme  Court  of  New  Mexico.    Sept.  23, 

1916.) 

(Syllabut  by  the  Court.) 

1.  Cbiminal  Law  <@=3ll51— Appeal— Dischb- 

TlOy  OF  COUBT— COSTINUANCK. 

A  motion  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  trial  court  which 
will  not  ordinarily  be  disturbed,  especially  in 
the  absence  of  injury  to  the  moying  party. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3045-S049;  Dec.  Di«.  <3l=» 
1151.] 

2.  Ckiminai.     Law      <8=>lie9(l)  —  Appeal — 
Habmless  Ebbob— Adiubsion  of  Evidence. 

The  admission  of  on  item  of  evidence  which 
is  immaterial  and  which,  technically,  is  inad- 
missible, where  it  in  no  way  reflects  upon  the 
guilt  oi  innocence  of  the  defendant,  and  is 
consequently  not  prejudicial  to  him,  is  not  suf- 
ficient cause  to  reverse  a  judgment. 

[Ed.  Note. — For  other  cases,  geo  Criminal 
Law,  Cent.  Dig.  |  3137 ;   Dec.  Dig.  <8=»1169(1).] 

3.  HoHiciM    (8=»158(1)^Evidence>— Admissi- 
BiLrry— Threats. 

Evidence  of  the  communication  to  the  de- 
ceased of  a  threat  of  the  defendant  against  him, 
is  relevant,  where,  as  ia  this  case,  the  evidence 
for  the  prosecution  as  to  the  actual  occurrence 
at  the  time  of  the  hormcide  is  entirely  circum- 
stantial, and  where  the  action  of  the  deceased, 


under  the  circumstances,  was  t»  be  determined 
without  the  aid  of  direct  proof,  except  as  de- 
veloped by  the  testimony  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  g  293;    Dec.  Dig.  <S=»158(1).] 

4.  Cbuiinal  Law  <g=5>459— Evidence — Opin- 
ion Evidence — ADMissiBrrLiTY. 

Any  witness  may  express  an  opinion,  upon  a 
nontechnical  subject,  based  upon  data  which  he 
has  observed,  when  it  is  impossible  by  word  of 
mouth  or  gesture  to  reproduce  the  data  before 
the  jury  so  that  the  jury  may  intelligently  draw 
the  inferences  therefrom  which  the  witness  has 
drawn.  The  principle  applies  to  opinions  in 
regard  to  kneeprints  of  a  man. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.Xent  Dig.  g|  104&-1050;  Dee.  Dig.  «=» 
459.] 

5.  Witnesses  «=>374(1)— Iicpeachmeht— Ad- 
uzs8ibiijtt  of  evidence. 

Evidence  of  a  meeting  of  witnesses  for  the 
prosecution  to  organize  a  mob  to  hang  the  de- 
fendant, if  it  establishes  such  meeting,  is  admis- 
sible to  show  bias  and  prejudice  of  such  witness- 
es. But  where  such  evidence  falls  to  show  such 
meeting,  it  was  correct  for  the  court  to  strike  it 
out  on   motion  of  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1201 ;    Dec.  Dig.  «=»374(1).] 

6.  HoiaoiDE  «=>193— Evidence— ADiasBiBOr 
irr. 

Evidence  that  the  deceased  knew  he  would 
meet  the  defendant  on  the  road  at  a  certain  nlace 
and  that  he  went  there  armed  is  material  and 
competent  in  a  case  like  the  present  as  reflecting 
upon  the  state  of  mind  and  probable  conduct  of 
the  deceased  when  he  met  the  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $  416;    Dec.  Dig.  <S=5l93.] 

7.  Cbiminal  Law  i3=»419,  420(10)— WrrNESS- 
Es  iS=9382— Beabsat  Evidence- Imfeacb- 
icENT  OF  Witnesses. 

The  defense  put  upon  the  stand  a  witness, 
Silas  Crook,  who  testified  to  the  circumstances 
of  the  first  difficulty  between  the  defendant  and 
the  deceased,  occurring  about  one  week  before 
the  homicide.  He  was  asked  on  cross-examina- 
tion whether,  on  the  next  day,  he  had  not  told 
one  Walter  Hern  that  the  wife  of  deceased  would 
be  a  widow  within  a  week.  On  rebuttal,  the  pros- 
ecution was  permitted  to  prove  by  the  witness 
Hem  that  the  witness  Crook  had  made  such 
statement  The  evidence  is  held  to  be  Inadmis- 
sible from  any  standpoint  and  to  be  highly  prej- 
udicial to  the  defendant  requiring  a  reversal 
of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8§  980-983;  Dec.  Dig.  <S=» 
419,  420(10);  Witnesses,  Gent  Dig.  S  1223; 
Dec.  Dig.  <S=s>382.] 

Appeal  from  District  Court,  Union  Coun- 
ty;  Lelb,  Judge. 

James  C.  Pruett  was  convicted  of  volun- 
tary manslaughter,  and  appeals.  Reversed 
and  remanded,  with  instructions  to  award 
a  new  trial. 

O.  P.  Easterwood,  of  Clayton,  for  appel- 
lant H.  S.  Bowman,  Asst  Atty.  Gen.,  for 
the  State. 

PARKER,  J.  Appellant  shot  and  killed 
one  Cleasle  Cheek  on  October  17,  1914.  He 
was  indicted  for  murder  on  March  5,  1915. 
and  thereupon  entered  a  plea  of  not  guilty 
on  that  day.  The  case  was  set  down  for 
trial  for  March  12th,  but  the  trial  did  not 
begin  until  March  15,  1915.     Appellant  was 


fS=>FoT  other  cases  see  same  topic  and  KEY-NtTMBER  in  aU  Key-N^imbered  Digests  and  Indesaa 
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conylcted  of  TOlontary  mansUiagliter  and 
sentenced  to  the  penltoitlary  for  the  term 
of  not  lesa  than  eight  nor  more  than  ten 
years. 

[1]  1.  Upon  the  coming  in  of  the  indict- 
ment and  the  entry  of  the  plea  of  not  pillty, 
appellant  filed  his  motion  for  a  contlnnanoe, 
baaed  on  the  following  gronnds,  viz.:  (1) 
That  his  principal  attorney,  Theodore  Pru- 
ett,  a  brother  of  appellant,  resided  In  Anadar- 
ko,  OkL,  and  was  then  engaged  in  the  trial 
of  causes  in  the  district  courts  of  Oklahoma, 
and  on  that  account  was  unable  to  absent 
himself  from  his  business  there  to  appear 
at  Clayton,  N.  M.,  where  this  trial  was  to 
be  had;  that  he  had  employed  Mr.  O.  P. 
Basterwood  of  Clayton,  N.  luL,  to  assist  his 
principal  attorney,  but  that  he  had  nerer 
communicated  to  him  in  detail  the  facts  in 
regard  to  his  defense,  and  had  no  oppor^ 
tanlty  to  do  so  for  the  reason  that  he  had 
been  and  then  was  confined  in  Jail ;  and  that 
said  Basterwood  was  so  engaged  with  other 
business  at  the  then  i)endlng  term  of  court 
that  he  would  not  be  able  to  prepare  appel- 
lant's defense  until  the  next  term  of  court. 
(2)  That  defendant  did  not  have  sufficient 
funds  with  which  to  secure  the  attendance 
of  his  witnesses,  and  that  he  had  not  less 
than  from  12  to  20  whom  he  needed  In  his 
defense.  (3)  That  on  account  of  the  high 
state  of  excitement  and  prejudice  in  the 
locality  of  the  homicide,  and  on  account  of 
the  numerous  threats  by  people  residing  in 
such  locality,  and  the  great  danger  to  the 
life  of  appellant  and  his  said  brother,  they 
had  been  afraid  to  visit  the  locality  for  the 
purpose  of  gathering  the  evidence  necessary 
for  his  defense.  (4)  That  a  large  number  of 
witnesses  had  appeared  before  the  grand 
jury  which  Indicted  appellant,  and  that  he 
could,  if  allowed  sufllclent  time  to  visit  the 
neighborhood  of  the  homicide,  procure  evi- 
dence to  Impeach  and  discredit  the  testimony 
of  a  large  number  of  such  witnesses,  but 
that  at  the  time  of- making  of  the  affidavit 
he  had  no  way  of  knowing  the  names  of 
such  proposed  witnesses.  (6)  That  appellant 
could,  if  permitted  time  and  opportunity, 
procure  witnesses  to  show  that  the  deceased 
was  8  quarrelsome  and  dangerous  man,  and 
that  api)ellant  was  a  quiet,  peaceable,  and 
law-abiding  citizen;  that  Appellant's  char- 
acter witnesses  were  mostly  residents  of  Ok- 
lahoma, and  had  signified  their  desire  and 
willingness  to  attend  the  trial  upon  reason- 
able notice,  bat  that  on  account  of  the 
condition  of  the  roads  in  Oklahoma  It  was 
impossible  to  gather  these  witnesses  and  get 
them  to  Clayton  for  the  trlaL  (6)  Appellant 
was  informed  that  the  prosecuting  witnesses 
In  the  cause  had  employed  two  or  three  firms 
of  attorneys  to  assist  In  the  prosecution  of 
the  cause,  and  that  a  great  deal  of  money 
had  been  expended  by  them  In  securing  evi- 
dence and  witnesses  against  the  defendant, 
and  that  the  defendant  was  without  funds 
to  meet  sudi  an  array  of  counsel  and  wit- 


nesses at  the  present  term  of  this  court,  but 
that  be  could  do  so  and  could  secure  evidence 
to  discredit  or  rebut  the  evidence  of  such  wit- 
nesses at  the  next  term  of  the  court. 

A  counter  affidavit  was  filed  by  two  attor- 
neys who  had  been  employed  to  assist  in 
the  prosecution,  in  which  they  state  that 
they  had  recently  visited  the  scene  of  the 
homicide  and  had  made  careful  inquiry  as  to 
the  state  of  feeling  in  the  locality  against 
the  defendant,  and  that,  so  far  as  they  could 
ascertain,  no  feeUng  of  bostiUty  existed,  and 
that  no  foundation  for  any  apprehension 
of  any  violence  toward  the  defendant  or  any 
one  representing  him,  who  might  go  into  that  ' 
locality  seeking  evidence,  existed,  and  that 
according  to  their  best  information  and  be- 
lief, the  defendant  or  any  one  representing 
him  might  have  gone  into  the  locality  for 
the  purpose  of  securing  evidence  without 
danger  or  molestation. 

The  court  overruled  the  motion  for  a  con- 
tinuance. The  principal  attorney,  the  broth- 
er of  the  appellant,  appeared  at  the  trial  and 
participated  in  the  same.  The  appellant  pro- 
duced at  the  trial  21  witnesses  in  his  behalf, 
thus  showing  that,  notwithstanding  his  fears, 
he  was,  as  a  matter  of  fact,  able  to  produce 
his  witnesses  and  have  them  testify  in  the 
case.  The  appellant  admitted  the  killing, 
claiming  that  it  was  done  in  self-defense. 
There  vras  no  eyewitness  to  the  homicide. 
All  of  the  testimony  in  the  case  was  circum- 
stantial, except  that  of  the  defendant  and 
his  declarations  made  to  other  persons.  In 
the  motion  for  a  new  trial  no  showing  what- 
ever is  made  of  any  prejudice  to  the  defend- 
ant by  reason  of  the  absence  'of  witnesses 
whom  be  might  have  secured  had  he  had  fur- 
ther time  in  which  to  do  so. 

In  the  brief  of  counsel  for  the  appellant, 
no  reliance  is  placed  upon  the  fact  that  the 
Oklahoma  witnesses  could  not  be  produced 
at  the  trial,  and  we  assume  that  no  Injury  is 
now  predicated  thereon. 

Under  8n<^  circumstances  we  do  not  under- 
stand how  the  appellant  can  complain  ef  the 
action  of  the  court  in  overruling  the  motion 
for  a  contlnnance.  It  does  not  appear  that 
he  sntfered  any  injury  whatever.  His  prin- 
dpat  counsel  from  Oklahoma  was  present 
at  the  trial,  and,  so  far  as  appears,  all  of  the 
witnesses  upon  whom  he  relied,  21  in  num- 
ber, were  present  and  testified.  Even  if  the 
action  of  the  court,  at  the  time  the  motion 
for  a  continuance  was  overruled,  could  have 
been  subject  to  criticism,  the  appellant  Is  In 
no  position  to  complain  of  the  same  here, 
he  having  suffered  no  injury  therefrom.  The 
doctrine  in  this  Jurisdiction  is  firmly  estab- 
lished that  a  motion  for  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  ordinarily  the  court" s  action  there- 
on will  not  be  disturbed.  Territory  v.  Pa- 
dUla,  12  N.  M.  1,  n  Pac.  1084;  MogoUon 
O.  &  a  €o.  V.  Stout,  14  N.  M.  245,  91  Pac. 
724 ;  Ross  v.  Carr,  15  N.  M.  17, 108  Pac.  307 ; 
Perea  v.  InHurtoce  Co.,  15  N.  M.  ^,^g|^ 
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Pac.  5»;  Territory  t.  Lobato,  17  N.  M.  666, 
134  Pac.  222 ;  Territory  v.  EbnlUo.  14  N.  M. 
147,  88  Pac.  239. 

In  thta  case  there  was  no  abuse  of  dis- 
cretion nor  injury  to  the  appellant,  and  of 
coarse  he  cannot  complain  In  this  court  un- 
der such  drcumatances. 

[2]  2.  It  appears  from  the  record  that  the 
difficulty  between  appellant  and  the  deceased 
originated  out  of  the  fact  that  the  deceased. 
In  a  violent  manner  and  while  armed  with  a 
pistol,  ordered  the  appellant  off  and  away 
from  the  Cross  L.  Ranch,  where  be  was  at 
the  time.  It  appears  that  the  deceased  was 
one  of  the  older  hands  upon  the  place,  and 
that  a  man  by  the  nejne  of  Trumball  was 
foreman  of  the  randL  Upon  leaving  the 
ranch  the  foreman  Instructed  the  deceased 
that  if  the  appellant  came  upon  the  ranch 
during  his  absence  to  order  him  off.  The 
prosecution  put  the  witness  Trumball  on  the 
stand  and  proved  by  him,  over  the  objection 
of  appellant,  that  he  bad  given  such  order  to 
the  deceased.  The  assistant  district  attor- 
ney. In  explaining  the  object  of  the  testimony, 
stated  to  the  court  that  It  was  introduced  in 
order  to  show  motive  for  the  crime.  In  this 
he  was  in  error.  The  only  facts  In  evidence 
which  would  tend  to  show  motive  for  the 
homicide  were  the  facts  that  the  deceased 
ordered  the  appellant  off  the  ranch  and  did 
so  In  an  insulting  and  violent  manner.  It 
was  perfectly  immaterial  why  he  ordered  the 
appellant  oCT,  and  the  evidence  admitted  by 
the  court  that  the  foreman  had  instructed 
the  deceased  to  ordw  appellant  off  was  Im- 
material, and  should  have  been  excluded. 
It  is  not  pointed  out  in  the  brief  of  counsel 
for  appellant,  however,  in  what  manner  this 
evidence  prejudiced  the  rights  of  Ms  client. 
It  Is  a  fact  in  the  case,  standing  alone,  en- 
tirely disconnected  from  any  theory  advanced 
by  either  the  prosecution  or  defense,  and  in 
no  way  reflected  upon  the  guilt  or  innocence 
of  the  defendant.  The  admissloD  of  the 
testimony  was  technically  errcmeona,  but  un- 
der the  drcumstanoea,  so  long  as  no  injury 
to  the  appellant  resulted,  the  Judgment 
should  not  be  reversed. 

[3]  3.  It  appears  from  the  record  that  the 
appellant,  shortly  after  the  deceased  had  or- 
dered him  off  the  rasch,  asked  the  witness 
Hardesty  if  he  knew  what  the  trouble  was 
about,  and  the  witness  Hardesty  told  him  he 
did  not.  Appellant  then  asked  the  witness 
Hardessty  if  he  did  not  have  a  gun  which  he 
could  loan  him,  and  said  that  if  they  were 
looking  for  trouble  that  he  would  meet  them 
off  the  ranch  some  time.  The  witness  Hard- 
esty was  then  asked  whether  he  communicat- 
ed this  o(«yersatlon '  to  the  deceased  prior 
to  the  homldde,  and  he  answered  that  he  did, 
which  testimony  was  objected  to  by  counsel 
for  appellant ;  the  objection  being  that  it  was 
Incompetent  to  show  that  a  threat  of  the  ap- 
pellant was  ctmimunlcated  to  the  deceased. 

In  regard  to  this  testimony  it  Is  to  be  no- 
ticed that  the  eyideBOe  toe  the  prosecutloD 


was  entirely  dicumstantiaL  No  one  was 
present  at  the  time  of  the  homicide,  except 
the  deceased  and  the  appellant.  Just  bow 
the  deceased  behaved  himself  and  what  be 
did  on  that  occasion  was  relevant  and  ma- 
terial .to  the  Inquiry  as  to  the  gtillt*  or  in- 
nocence of  the  appellant  If  he  was  infotm- 
ed  of  -a  threat  by  tiie  appellant,  then  his  ac- 
tions upon  encountering  the  appellant  would 
be  governed  accordingly;  at  least,  probably 
80.  The  only  legitimate  Inference  to  be 
drawn  from  the  testimony  is  that  the  de- 
ceased, having  been  warned  of  the  threat, 
at  once  became  the  aggressor  upon  meeting 
appellant  at  the  time  of  the  homicide,  or 
that  he  prepared  to  defend  himself.  We  do 
not  understand  how  the  appellant  can  ob- 
ject to  this  testimony,  because  it  is  not  only 
not  prejudicial  to  him,  but  is  favorable  to 
him.  It  tends  to  corroborate  his  testimony 
wherein  he  describes  the  occurrence  and  says 
that  the  deceased  came  riding  up,  pulled  bis 
Winchester,  and  said  he  was  going  to  Ml 
appellant,  and  had  his  gun  leveled  at  appe- 
lant when  the  fatal  shot  was  flred. 

[4]  4.  Counsel  for  appellant  objected  to 
the  action  of  the  court  in  permitting  the  wit- 
nesses for  the  state  to  testify,  over  the  objec- 
tion of  the  defendant,  that  they  saw  kuee- 
printe  adjacent  to  a  cedar  bush  near  the 
scene  of  the  homicide.  The  theory  of  the  pros- 
ecution was  that  the  homicide  was  a  mur- 
der in  the  first  degree,  and  was  accomplished 
by  means  of  lying  In  wait.  At  least  one  ot 
the  witnesses  for  the  prosecution  testified 
that  the  kneeprlnt  which  he  Identified  was 
located  at  the  natural  distance  from  a  toe- 
print  of  the  left  foot,  and  that  there  was  an 
impression  of  the  ball  of  the  right  foot  about 
opposite  the  kneeprlnt.  Other  witnesses  tes- 
tified with  less  particularity,  but  identified 
the  Impression  on  the  ground  as  that  of  the 
impression  of  a  knee.  Counsel  for  the  ap- 
pellant does  not  seem  to  deny  the  proposition 
that  a  foot  track  might  be  identified  as  such 
by  witnesses,  but  seems  to  argue  that  a  knee- 
prlnt is  of  such  an  ladefiaite  character  as  to 
be  Incapable  of  Identification,  and  argues 
therefrom  that  the  testimony  was  a  mere  con- 
clusion or  opinion  of  the  witnesses,  and  not 
the  evidence  of  the  facts.  No  authority  Is 
cited  in  support  of  the  contention,  and  none 
can  be  found  supporting  it,  we  assume. 

We  do  not  deem  it  necessary  to  go  into 
any  extended  discussion  of  the  so-called 
"opinion  rule"  of  exclusion  of  testimony.  It 
will  be  sufltdent  merely  to  stote  the  under- 
lying principle  by  which  said  rule  is  applied. 
That  principle  la  that  any  person  may  ex- 
press an  opinion  before  a  Jury,  upon  a  non- 
technical subject,  based  upon  data  Which  be 
has  observed  when  it  is  impossible  by  word 
of  mouth  or  gesture  to  reproduce  the  data 
before  the  Jury,  so  that  the  Jury  may  intel- 
ligently draw  the  inference  therefrom  whidi 
the  witness  has  drawn.  This  principle  ia  ex- 
pressed by  Mr.  Wigmore  aB.f(^lows:| 


N.1D 


8TATB  T.  PBUBTT 


866 


'There  ia  a  role  of  evidence  wtucb  exdndea, 
on  the  trround  of  superfluity,  testimony  which 
speaks  to  the  jury  on  matters  for  which  all  the 
materials  for  judgment  are  already  before  the 
jury.  This  testimony  is  excluded  simply  be- 
cause, being  useless,  it  involves  an  unnecessary 
consumption  of  time  and  a  cumbersome  addition 
to  the  mass  of  testimony.  In  the  majority  of 
instances  the  te^lmony  thus  excluded  will  con- 
sist of  an  'opinion'  by  the  witness,  i.  e.  a  judg- 
ment or  inference  from  other  facts  as  premises, 
and  it  will  be  excluded  because  the  otner  facts 
are  already  or  may  be  brought  sufficiently  be- 
fore the  tribunal.  If  they  are  not  or  cannot  be, 
then  the  witness'Judgment  or  inference  wiQ  De 
listened  to."    1  Wig.  on  SMd.  i  SS7. 

Again  be  says: 

The  second  group  of  persons  to  whom  the 
opinion  rule  has  to  be  applied  includes  those 
who  concededly  have  no  greater  skill  than  the 
jary  in  drawing  inferences  from  the  kind  of 
data  in  question.  Such  a  witness'  inferences 
are. inadmissible  when  the  jnry  can  be  put  into 
a  position  of  equal  vantage  for  drawing  them: 
in  other  words,  when  by  the  mere  words  and 
gestures  of  the  witness  the  data  he  has  observed 
can  be  so  reproduced  that  the  jurors  have  those 
data  as  fully  and  exactly  as  the  witness  had 
them  at  the  time  he  formed  his  opinion."  '6 
Wig.  on  Evid.  f  1924. 

Varloiis  attempts  have  been  made  to  clas- 
sify sabjecta  about  which  nonprofesaional 
witnesses  may,  according  to  tbls  principle, 
give  opinion  evidence.  For  example,  in  Har- 
dy V.  Merrill,  66  N.  H.  241,  22  Am.  Bep.  441. 
It  is  said: 

"All  concede  the  admissibilitr  of  tlie  opinions 
of  nonprofesaional  men  ujion  a  great  variety  of 
unscientific  questions  arising  every  day,  and  in 
every  judicial  inquiry.  These  are  questions  of 
identity,  handwriting,  onantity,  value,  weight, 
measnre,  time,  distance,  velocity,  form,  size,  age, 
strength,  heat,  cold,  sickness,  and  health ;  quee- 
tions,  also,  concemmg  varlons  mental  and  moral 
aspects  of  humanity  such  as  disposition  and  tem- 
per, anger,  fear,  excitement,  Intoxication,  veraci- 
ty, general  cliaracter,  and  pardcnlar  phases  of 
character,  and  other  conditions  and  tlungs,  both 
moral  and  physical,  too  numerous  to  mention." 

See,  in  this  connection,  3  Wig.  on  Evld.  { 
1977,  where  many  cases  are  collected  In  a 
note.  See,  also,  1  Wharton's  Crlm.  Evid. 
(lOth  Ed.)  f  460. 

Applying  this  principle  to  the  testimony  in 
regard  to  the  knee  tracks  it  is  perfectly  ap- 
parent tliat  the  same  was  competent  It  was 
impossible  for  the  witnesses  to  describe  the 
kneeprlnts  with  such  detail  as  would  be  re- 
quired to  give  the  Jury  a  fair  idea  of  Ihe  data 
upon  which  the  witne&ses  based  their  opinion 
that  It  was  a  kneeprint.  A  familiar  example 
of  the  application  of  this  principle  is  fur- 
nished by  a  case  of  Identiflcatlon  of  a  person. 
To  illustrate:  A  witness  meets  a  person  on 
the  street  whom  he  Identlfles  as  A  His  iden- 
tiflcatlon of  A.  depends  upon  a  vast  number 
of  details  about  his  form,  the  color  of  his 
eyes,  the  sound  of  his  voice,  his  walk,  and 
many  other  things  which  it  would  t>e  Impos- 
sible for  the  witness  to  r^roduce  by  word  of 
month  before  the  Jury.  His  Identification  of 
the  person  whom  he  met  as  A.  Is  a  mere 
conclusion  from  many  Items  of  data  which 
he  could  not  describe  and  which  he  might  in 
fact  be  unable  to  state,  and  his  identification 
would  still  be  complete  and  perfect. 


The  only  case  to  which  we  have  been  re- 
ferred, expressly  recognizing  the  admissibil- 
ity of  testimony  in  regard  to  kneeprlnts.  Is 
the  English  case  of  Rex  v.  Brlndley,  reported 
in  Warwick  Spring  Assizes,  and  decided  in 
1816,  and  quoted  from  \n  the  note  to  section 
935  of  2  Wharton's  Criminal  Evid.  (10th  Ed.). 
But  there  can  be  no  doubt  about  the  admissi- 
bility of  such  testimony. 

[i]  6.  The  defendant  put  a  witness  on  the 
stand  for  the  purpose  of  showing  that  a 
meeting  of  dtizens  had  been  held  in  what  is 
caUed  the  Detherage  sclioolhouse,  for  the 
purpose  of  organizing  a  mob  to  iumg-  the 
defendant  in  case  he  was  not  convit-ted  at 
the  trial,  in  which  meeting  several  of  the 
witnesses  for  the  prosecution  were  alleged  to 
have  participated.  He  had  previously  shown 
by  another  witness  that  a  meeting  had  been 
called  for  the  13th  of  September  if  the  par- 
ties were  at  home,  at  Bob  Detherage's  bouse. 
The  witness  first  mentioned  testified  that 
she  was  a  school  teacher  at  the  schoolhouse 
near  Detherage's  house;  tliat  she  dismissed 
school  on  March  1st,  to  attend*  the  grand 
jury  in  this  case,  and  when  she  left  the 
schoolhouse  that  evening  three  or  four  of  the 
girls  stayed  and  were   sweeping  the  room  ' 

when  she  left.  When  she  returned  the  next 
Friday  morning  the  door  of  the  schoolhouse 
was  unlocked,  the  seat's  moved  up  around  the 
stove,  the  wood  and  kindling  were  burned, 
there  was  mud  all  over  the  floor,  and  it 
looked  as  though  It  had  been  carried  in  on 
shoes,  and  that  the  persons  who  had  been 
there  liad  been  chewing  tobacco  and  spitting 
on  the  stove,  around  the  store,  and  in  the 
ash  backet.  On  cross-examination  the  wit- 
ness testified  that  she  saw  In  Clayton,  where 
the  grand  jury  convened,  all  of  the  witnesses 
for  the  prosecution  to  which  tills  testimony 
related,  except  one.  At  the  close  of  this  tes- 
timony the  assistant  district  attorney  moved 
to  strike  out  the  same  as  immaterial,  which 
motion  was  sustained  by  the  court  and  ex- 
ception taken  by  the  appellant.  Appellant 
argues  that  this  action  of  the  court  was 
erroneous,  and  that  the  testimony  was  ad- 
missible in  order  to  show  bias  and  prejudice 
on  the  part  of  the  witnesses  for  the  prosecu- 
tion. That  the  testimony,  if  it  established 
the  fact  of  a  meeting  of  the  witnesses  for 
the  prosecution  and  others  at  the  school- 
house,  was  admissible  as  tending  to  show 
prejudice  and  feeling  on  the  part  of  the 
witnesses  Is  not  to  be  questioned.  The 
trouble  with  the  testimony  is  that  it  failed 
to  show  any  meeting  of  persons  at  which 
the  witnesses  for  the  prosecution  were  pres- 
ent. The  testimony  of  the  witness  who  pre- 
ceded the  school  teacher  does  not  show  that 
any  meeting  had  been  arranged  at  the  school- 
house.  On  the  other  hand,  it  tends  to  show 
that  a  meeting  had  been  arranged  at  the 
house  of  the  witness  for  the  prosecution, 
Detherage.  There  is,  therefore,  no  error  in 
striking  out  this  testimony,  and  the  cases 
dted  by  cmxatei.  for  appellant  In  r«^d  to     t 

Digitized  by  VjOQQIC 


366 


J  60  PACIFIC  REPORTER 


(N.lf. 


the  right  to  show  bias  or  prejudice  of  wit- 
nesses have  no  application. 

[(]  6.  On  cross-examination  of  the  witness 
for  the  defendant  Silas  Crook,  he  was  asked 
whether  he  had  not  requested  permission 
to  go  back  before  the  grand  jury  and  make 
a  statement  of  something  he  had  left  ont. 
He  answered  that  he  did  make  such  request. 
He  was  then  asked  whether  he  did  not 
make  the  statement,  referring  to  the  deceas- 
ed, that: 

"When  Saturday  evening  came  lie  seemed  to 
be  in  a  harry.  He  gbaved  at  noon  bo  he  could 
start  home  early.  After  5  o'clock  he  came  up  to 
go  home.  Other  times  he  never  did  leave  until 
after  dark.  But  we  knew  and  he  knew  that  Mr. 
Pruett  (appellant)  would  be  right  on  the  road 
that  he  would  go  over." 

The  witness  denied  making  such  state- 
ment. The  stenographer  who  took  the  tes- 
timony before  the  grand  Jury  was  put  on  the 
stand  in  rebuttal  and  testified  that  the  wit- 
ness did  make  such  statement. 

Counsel  for  appellant  argues  that  this  ex- 
amination pf  the  witness  Crook  was  for  the 
purpose  of  contradicting  him  upon  an  imma- 
terial matter  upon  which  the  district  attor- 
ney was  bound  by  his  first  answer.  The 
witness  had  been  asked  on  cross-examina- 
tion whether  he  knew  at  the  time  the  de- 
ceased left  the  ranch  that  he  would  go  right 
over  the  road  that  the  defendant  was  on.  Be 
denied  that  he  knew  where  Pruett  was,  and 
asserted  that  he  had  no  idea  where  be  was. 
All  that  he  knew  was  that  appellant  was 
going  to  be  at  a  certain  neighbor's  honse  to 
take  some  cows  there,  but  did  not  know 
where  he  would  be  on  the  road.  It  was  clear- 
ly immaterial  as  to  whether  the  witness 
knew  that  the  deceased  would  meet  the  de- 
fendant on  the  road.  It  was  not  Immaterial, 
however,  whether  the  deceased  knew  that 
he  wonld  meet  the  appellant  on  the  road. 
Under  the  facts  and  circumstances  in  this 
case,  and  in  view  of  the  defense  of  defend- 
ant Interposed,  the  conduct,  frame  of  mind, 
and  actions  of  the  deceased  were  relevant 
to  the  Issues.  If  the  witness  bad  stated  be- 
fore the  grand  Jury  that  the  deceased  knew 
that  he  would  meet  the  appellant  on  the  road, 
it  was  material  to  show  the  same.  Just  why 
the  prosecution  desired  to  pnt  in  this  tes- 
timony or  why  the  appellant  desired  to  ex- 
clude-it  we  are  unable  to  understand.  The 
proof  of  the  statement  of  the  witness  before 
the  grand  jury  was  detrimental  to  the  prose- 
cution and  beneficial  to  the  appellant  It 
follows  that  there  was  no  error  in  the  ad- 
mission of  which  the  appellant  can  complain. 

[7]  7.  The  original  diflttcnlty  between  the 
appellant  and  the  deceased  occurred  on  the 
11th  of  October,  1914,  at  the  Cross  h.  ranch. 
On  the  following  day  this  same  witness, 
Silas  Crook,  la  alleged  to  have  stated  to  the 
witness  Sanford  Hem  that  Minnie  Cheek, 
wife  of  the  deceased,  would  be  a  widow  in- 
side of  a  week.  The  witness  Crook  denied 
making  any  such  statement,  and  said  that 
be  had  never  thought  of  such  a  thing,  and 


that  there  was  no  threat  made  by  the  appel- 
lant against  the  deceased.  The  witness 
Sanford  Hem  was  put  upon  the  stand  in 
rebuttal,  and  was  asked  whether  the  wit- 
ness Crook  had  made  the  statement  mention- 
ed above,  and  he  answered  in  the  affirmative, 
over  the  objection  of  the  appellant. 

Upon  what  theory  this  testimony  conid 
have  been  ofTered  by  the  prosecution  we  are 
unable  to  understand.  So  far  as  we  can  see, 
It  is  inadmissible  from  any  standpoint,  or 
any  rule  governing  the  admission  of  evidence. 
It  antagonizes  the  hearsay  rule,  it  does  not 
tend  to  contradict  the  witness  upon  a  rel- 
evant or  competent  issue,  it  does  not  reflect 
upon  the  bias  or  interest  of  the  witness,  and 
is  wholly  inadmissible  for  any  purpose.  This 
was  evidently  an  attempt  to  show  by  indi- 
rection and  hearsay  that  the  witness  knew 
from  something  that  occurred  on  the  occa- 
sion of  the  first  difficulty,  that  the  appellant 
intended  to  attack  and  kill  the  deceased,  and 
that  he  thereafter  asserted  that  Mrs.  Cheek 
would  be  a  widow  within  a  week.  He  was 
not  asked,  however,  on  direct  or  cross-exami- 
nation as  to  whether  appellant  made  any 
threat  against  the  deceased  or  said  or  did 
anything  from  which  the  inference  oould  be 
drawn  that  he  Intended  to  attack  the  deceas- 
ed. This  was  not  admissible,  and  the  testi- 
mony was  highly  prejudicial  to  the  defend- 
ant. The  Attorney  General  does  not  at- 
tempt to  justify  the  introduction  of  this 
evidence,  but  argues  that  it  was  so  immateri- 
al as  to  be  harmless.  We  do  not  so  consider 
it.  The  testimony  must  have  been  intended 
to  mean  and  did  mean,  before  the  Jury,  that 
the  witness  knew  something  from  the  de- 
fendant, either  by  way  of  threat  or  some 
other  action,  that  he  Intended  to  attack  the 
deceased.  Counsel  for  appellant  have  cited 
and  digested  many  cases,  but  we  do  not 
deem  it  necessary  to  refer  to  them,  as  this 
proposition  seems  easily  to  be  settled  upon 
general  principles. 

8.  Much  argument  is  made  In  the  brief 
concerning  alleged  error  growing  out  of  the 
conduct  of  the  court  in  conducting  the  trial, 
and  in  making  alleged  comments  upon  the 
testimony  and  ui>on  the  conduct  of  counsel 
for  the  defendant,  in  attempting  to  pnt  in 
the  defense  of  the  appellant.  We  will  not 
consider  the  same  for  the  reason  that  this 
cause  win  be  remanded  for  a  new  trial  in 
any  event. 

9.  Errors  are  assigned  upon  the  giving  of 
numerous  instructions.  The  Attorney  Gen- 
eral argues  that  these  instructions  are  not 
before  the  court  for  consideration,  because 
they  are  not  embodied  in  the  bill  of  excep- 
tions, and  no  order  requiring  them  to  be  filed 
in  the  cause  Is  found  in  the  record.  Upon  the 
next  trial  of  this  case  such  defects  or  irreg- 
nlarltles  may  be  corrected  In  case  of  another 
conviction  and  appeaL 

10.  Counsel  makes  an  elaborate  analysis 
of  the  testimony  to  show  that  there  is  no 
evidence  in  the  case  sufficient  to  coarict  the 

igitized  by  VjOOQ  IC 


N.H) 


EIKO  ▼.  STBOUP 


367 


defendant.  Tbey  also  complain  of  mlacon- 
dnct  of  the  Jury  In  that  the  Jurors  were  per- 
mitted to  separate.  None  of  these  considera- 
tions beoome  material  In  view  of  the  disposi- 
tion to  be  made  of  the  case,  and  will  therefore 
not  be  discussed. 

For  the  reasons  stated  In  the  seventh  para- 
graph, the  Judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded,  with 
Instructions  to  award  a  new  trial;  and  It 
Is  BO  ordered. 

HANNA,  J.,  concurs.  BOBERTS,  O.  J., 
being  absent,  did  not  participate  in  tbli 
oplnloQ.  • 


KING  ▼.  STEOUP.     (No.  1811.) 

(Siq^reme   Court  of  New  Mexico.     Sept   12, 

1916.     On  Motion  for  Rehearing, 

Oct  7,  1916.) 

(ByUabu*  ty  O*  Oowrt.) 

1.  Estoppel  «=a81— DisTRtB-nnoN  aw  Ebtati 
— Kbtoppki.  or  Bknxfioiabt. 

Where  on  administrator  pays  debts  and 
legacies  prematurely  or  without  authority  of 
law,  at  the  request  or  by  the  Insistence  of  the 
sole  beneficiary  of  the  estate,  .the  latter  is  es- 
topped from  subsequently  questioning  the  le- 
gality  of  such  payments. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  JS  216,  217 ;   Dec  Dig.  «=>81.] 

2.  EsTOPFEi.  $=s>54  —  Equitable  Estoppel— 
Knowledox  of  Law  and  Facts. 

Where  one's  conduct  has  led  another  to 
take  a  position  detrimental  to  bis  interest  the 
former  will  not  be  heard  to  say  that  be  is  not 
estopped  because  of  his  ignorance  of  his  legal 
rights  in  the  first  instance,  provided  he  has 
fmi  knowledge  of  the  facts. 

[Ed.  Note.— For '  other  cases,  see  Estoppel, 
Cant  Dig.  §§  128-135;   Dec.  Dig.  ^=>&i.l 

Appeal  from  District  Court,  BemaUUo 
County ;  H.  F.  Raynolds,  Judge. 

Action  by  Ruth  L,  King,  administratrix  of 
the  estate  of  Lewis  H.  King,  against  A.  B. 
Stroup.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

NeUl  B.  Field  and  John  Tenable,  both  of 
Albuquerque,  for  appellant  Mann  &  Nicho- 
las, of  Albuquerque,  for  appellee. 

PARKER,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  district  court  of  BemaUUo 
county  approving  the  final  account  rendered 
under  the  statute  (section  2298,  Code  1915) 
by  appellee,  as  administrator  with  the  wUl 
annexed,  and  discharging  him  and  his  sure- 
ties on  the  administrator's  bond. 

Lewis  U.  King  died  In  Albuquerque  on  July 
23,  1913,  leaving  surviving  him  as  his  only 
heir  at  law  the  appellant,  Ruth  L.  King.  On 
August  15,  1913,  there  was  filed  for  probate 
an  instrument  purporting  to  be  the  last  wUl 
and  testament  of  the  said  Lewis  H.  King, 
deceased.  That  Instrument  attempted  to  de- 
vise certain  land  to  appellant,  and  to  be- 
queath $1,000  to  a  Mrs.  F.  H.  Gross,  and 


$3,000  in  trust  for  appeUant,  under  certain 
spedfled  conditions.  On  October  8,  1913,  the 
said  Instrument  was  admitted  to  probate, 
and  appellee  was  appointed  administrator 
with  the  wUl  annexed  of  the  said  estate,  and 
qnaUfled  the  same  day.  It  would  api)ear 
that  appeUee  was  appointed  as  such  adminis- 
trator because  of  the  nonresldence  of  the  ex- 
ecutor named  in  the  wUl  and  the  desire  of 
the  appellant  that  be  should  undertake  the 
admlnlstratloa  of  the  estate.  Shortly  after 
being  appointed,  appellee  received  the  pro- 
ceeds of  a  certain  life  Insurance  poUcy  writ- 
ten on  the  Ufe  of  the  deceased  and  made  pay- 
able to  bis  personal  representatives,  as  well 
as  a  sum  of  money  constituting  renewal  pre- 
miums on  insurance  apparently  written  by 
deceased.  Thereafter,  and  within  less  than 
60  days  after  being  appointed,  appellee,  with- 
out the  order  of  the  court,  paid  claims  against 
the  estate  In  the  sum  of  $1,020.65.  On  No- 
vember 25,  1913,  appellee  presented  an  ac- 
count to  the  probate  court  showing  the  pay- 
ment by  him  of  said  claims,  and  the  court 
thereupon  approved  the  same.  On  January 
13,  1914,  appeUee  verbally  reported  to  the 
probate  court  that  there  remained  in  His 
hands,  as  assets'  of  the  estate,  the  sum  of 
$4,000,  whereupon  the  probate  court  ordered 
lilm  to  pay  therefrom  |1,000  to  Mrs.  F.  H. 
Gross,  and  |2,G00  to  the  MercantUe  Trust 
Company  of  St  Louis;  the  latter  sum  to 
be  held  in  trust  for  appeUant,  under  the 
terms  of  the  alleged  wUl,  both  items  being 
legacies  provided  for  therein.  Appellee 
shortly  thereafter  made  such  payments. 

On  February  2,  1914,  appellant  petitioned 
the  probate  court  for  the  revocation  of  the 
letters  Issued  to  the  appellee.  This  petition 
was  dismissed,  an  appeal  perfected  to  the 
district  court  and  the  prayer  of  the  petitloa 
granted  in  the  court,  ordering  that  the  es- 
tate be  administered  as  though  the  said  Lew- 
is H.  King  bad  died  intestate.  Thereafter 
tbe  appellant  was  appointed  administratrix 
of  the  estate,  demanded  an  accounting  from 
appeUee,  and,  when  made,  objected  thereto, 
principally  on  the  ground  that  the  payments 
of  the  debts  and  legacies  were  premature  and 
unauthorized,  and  hence  the  appeUee  should 
not  receive  credit  therefor. 

[1]  1.  The  appellant  assigns  20  grounds  of 
alleged  error,  but  she  argues  only  4  general 
pr<^osltlon&  In  effect  those  propositions 
are:  That  tbe  payment  of  tbe  debts  and 
legacies  were  void  acts;  that  the  proceeds 
of  the  insurance  poUcy  were  not  subject 
to  the  payment  of  debts ;  that  appellant  Is  not 
estopped  from  objecting  to  the  lUegaUty  of 
said  payments;  and  that  appellee  should 
be  required  to  pay  over  to  appellant  the  en- 
tire assets  of  the  estate  as  received  by  the 
former  in  tbe  first  instance. 

The  only  question  which  wiU  be  considered 
is  whether  the  appellant  is  estopped  from 
claiming  that  the  disbursements  of  the  as- 
sets were  Ulegal,  for  a  determination  of  that 


ft=>For  otber  cases  see  same  topic  and  KBT-NUMBER  In  all  Kay-Mumberad  Digests  and  Ii 

Digitized  by 


t?5ogle 


868 


leO  PACinO  BBPOBTEB 


(N.M. 


qnestlon  win  dispose  of  thla  case.  At  tbe 
outset  we  shall  assume,  without  deddlng, 
that  the  payment  of  the  debts  and  legadea 
prior  to  the  expiration  of  six  months  after 
the  appointment  of  the  administrator  with 
the  will  annexed  and  without  an  order  of 
distribution  made  by  the  probate  court  was 
at  least  irregular  and  was  made  at  tbe  per- 
sonal peril  of  tbe  appellee.  On  behalf  of  the 
appellant  Is  Is  contended  that  there  were  no 
false  representations  or  concealment  on  the 
part  of  appellant  In  this  matter,  and  the  ar- 
gument Is  then  made  attempting  to  show 
that  the  fiicts  of  the  case  do  not  Justify  the 
conclusion  that  the  appellant's  conduct  con- 
stitutes estoppel  by  false  representations.  On 
behalf  of  appellee  It  Is  argued  that  the  debts 
and  legacies  were  paid  at  the  Instance  and 
b^est  of  appellant,  and  that  the  latter  can- 
not now,  after  appellee  relied  and  acted  up- 
on such  representations,  assume  an  attitude 
Inconsistent  with  that  position,  to  the  det- 
riment of  appellee. 
In  16  Cyc.  785,  the  doctrine  Is  thus  stated: 
"Where  a  person  has,  with  knowledge  of  the 
facta,  acted  or  condncted  himself  in  a  particu- 
lar manner  or  asserted  a  particular  claim,  ti- 
tle, or  right,  he  cannot  afterward  assume  a 
position  inconsistent  with  such  act,  claim,  or 
conduct  to  the  prejudice  of  another.  It  Is 
upon  this  principle  that  a  person  is  said  to  be 
estopped  to  tak«  advantage  of  his  own  fraud  or 
wrong.  So  where  a  person  has  acted  or  re- 
frained from  acting  in  a  particular  manner  up- 
on tbe  request  or  advice  of  another,  the  latter  is 
estopped  to  take  any  position  inconsistent  with 
bis  own  request  or  advice,  to  the  prejudice  of 
the  person  so  induced  to  act." 

Equitable  estoppel  or  estoppel  in  pais  will 
be  found  fully  discussed  In  all  Its  phases  In 
10  R.  C.  L.  p.  688  et  seq.  On  page  689  It  Is 
said: 

'^iqnltable  estoppels  operate  as  effectually 
as  techiiical  estoppels.  They  cannot  in  the 
nature  of  things  be  subjected  to  fixed  and  set- 
tled rules  of  universal  application,  •  •  •  oor 
hampered  by  the  narrow  confines  of  a  technical 
formula.  So  while  the  attempted  definitions 
of  such  estoppel  are  numerous,  few  of  them 
can  be  considered  satisfactory,  for  the  reason 
that  an  equitable  estoppel  rests  largely  on  the 
facts  and  circumstances  of  the  particular  case. 
*  *  *  The  cases  themselves  must  be  looked 
to  and  applied  by  way  of  analogy,  rather  than 
rule." 

Tbe  author  then  ventures  tbe  following 
summary  of  the  rule: 

"That  a  person  is  held  to  a  representation 
made  or  a  position  assumed,  where  oUierwise 
inequitable  consequences  would  result  to  an- 
other who,  having  the  right  to  do  so  under  all 
the  drcumatances  of  the  case,  has,  in  good  faitti, 
relied  thereon." 

See  Blgelow  on  Estoppel  (6th  Ed.)  and  tbe 
slxtli  edition,  p.  602  et  seq. 

Shortly  after  the  death  of  the  deceased  tbe 
appellant  left  Mew  Mexico  and  did  not  retuxn 
until  January  26^  1914.  During  the  time  she 
was  absent  from  the  state  she  corresponded 
with  the  appellee  with  reference  to  the  mat- 
ters of  the  estate.  She  first  consented  that 
he  should  act  as  administrator,  then  stated 
that  she  preferred  that  the  debts  be  paid 
from  the  personal  priqierty  of  the  estate. 


rather  than  from  tbe  real  estate,  declaring 
that  the  real  estate  could  not  be  sold  on  such 
short  notice.  Appellee  advised  her  that  as 
the  Insurance  policy  was  made  payable  to  the 
estate  all  the  debts  could  be  paid  from  the 
proceeds  thereof,  and  that  after  the  payment 
of  the  debts  the  legacies  would  be  paid.  Ap- 
pellant stated  that  she  knew  he  would  settle 
the  matters  of  the  estate  as  quickly  as  possi- 
ble, saying  that  they  worried  and  irritated 
ber.  Appellant  was  advised  by  appellee  that 
the  probate  court  would  be  In  session  In  Sep- 
tember, 1913,  and  that  shortly  thereafter  the 
matters  of  the  estate  would  be  settled.  In  a 
letter  of  subsequent  date,  appellant  said  that 
she  wished  very  much  to  get  the  bills  paid, 
especially  one  In  favor  of  a  bank.  Appellee 
thereafter,  on  September  24,  1913,  sent  ap- 
pellant a  list  of  bills  against  the  estate,  all 
of  which  were  approved  by  appellant  with 
the  exception  of  one  Item.  On  September  27, 
1913,  appellant  again  Inquired  as  to  how  soon 
tbe  matters  of  the  estate  would  be  settled. 
Several  days  thereafter  she  advised  a  cred- 
itor of  the  estate  to  present  his  bill  for  serv- 
ices against  the  estate,  saying  that  the  pro- 
bate court  would  meet  on  October  6, 1913,  and 
that  all  bills  would  be  paid  as  soon  after  that 
as  posBlMe.  On  November  8,  1913,  appellee 
wrote  the  appellant  to  the  effect  that  he  had 
not  yet  received  the  Insurance  money,  but 
that  he  expected  to  receive  It  that  week,  In 
which  event  he  wonld  "settle  things  so  fast 
as  I  can."  On  December  16,  1913,  appellee 
was  given  to  understand  by  the  appellant 
that  he  was  free  to  go  ahead  and  settle  the 
affairs  of  the  estate  as  fast  as  he  could,  say- 
ing that  she  wished  he  would  rush  matters  as 
fast  as  possible.  To  tbe  same  effect  was  a 
letter  from  appellant  to  appellee  under  date 
of  December  30,  1918.  In  this  letter  appel- 
lant proposed  that  she  present  a  bill  against 
the  estate  for  1500,  so  that  there  would  re- 
main but  (2,500  to  be  placed  In  trust  under 
the  terms  of  the  will,  to  which  appellee  con- 
sented, provided  Mrs.  Gross  would  approve 
of  audi  a  bill,  and  both  would  release  him 
from  liability  In  the  premises. 

The  appellee  testified  that  he  relied  on  tbe 
matters  contained  in  the  letters  of  Mrs.  Kitig 
to  him,  and  that  the  matter  of  the  settlement 
of  the  estate  was  effected  as  quickly  as  possi- 
ble because  of  the  express  desire  of  the  ap- 
pellant that  It  should  be  so.  Appellant  testi- 
fied that  she  would  not  have  permitted  the 
debts  to  be  paid  out  of  the  Insurance  money 
had  she  known  that  under  the  law  the  Insur- 
ance money  was  not  subject  to  the  payment 
of  debts. 

It  is  clearly  evident  that  In  the  first  In- 
stance the  appellant  took  the  attitude  that  the 
debts  and  legacies  should  be  paid  at  onoe.  It 
Is  Just  as  evident  that  the  appellee  hastened 
to  pay  tbe  debts  and  procure  the  order  of 
the  court  to  pay  the  legacies  to  accommodate 
the  appellant  He^  It  appears,  sought  to  ad- 
minister the  estate  In  conformity  with  the 
wishes  of  the  parties  who  were  benefldally 
digitized  by  VjOOQ  IC 


N.M^ 


KJXIQ  T.  STBOUP 


Interested  fherebi.  Appellant  now  aasusies 
an  attitude  with  reepect  to  the  dlBburaements 
of  the  assets  entirely  inconsistent  and  at 
Tarianoe  with  that  flrst  proposed  by  her  and 
acted  on  by  appellee  at  her  special  instance 
and  request  The  disbursements  were  made 
in  accordance  with  her  wishes,  and  It  would 
be  inequitable  and  unjust  for  her  now  to  be 
allowed  to  take  a  different  position  with 
success.  The  facts  of  this  case  are  such 
that  the  doctrine  of  estoppel  in  pals  is  espe- 
cially applicable.  While  we  have  been  cited 
to  no  case  where  the  facts  are  similar  to  the 
one  at  bar,  it  appears  to  us  that  the  doctrine 
Is  well  illustrated  in  those  cases  wherein  the 
heirs  and  the  administrator  have  agreed  that 
a  certain  business  be  continued  after  the 
death  of  the  Intestate,  and  the  courts  have 
held  that  such  facts  estop  the  parties  injur- 
ed thereby  from  claiming  damages  or  reim- 
bursement from  the  administrator.  Such  is 
the  case  of  Poole  v.  Munday,  103  Mass.  1T4. 
The  court  said: 

"An  administrator  who,  in  a  particular  trani- 
actlon,  acts  In  good  faith,  under  the  dlrectionof 
all  the  personal  representatives  who  are  in- 
terested in  the  estate,  is  to  be  protected,  in  ren- 
dering his  accounts  in  the  probate  court,  from 
a  claim,  on  the  part  of  such  representatives, 
that  he  has  not  administered  strictly  accord- 
ing to  law  in  respect  to  such  transaction.  He 
may  prosecute  or  defend  anita,  compromise 
claims  upon  the  estate,  or  deal  with  the  assets 
in  a  particular  way,  not  usual  or  strictly  legal, 
as  by  continuing  the  property  in  business;  and 
the  personal  representatives,  by  whose  request 
or  assent  it  has  been  done,  wiU  not  be  permit- 
ted to  charge  him  with  maladministration." 

In  SwBlne  t.  HemphlU,  16B  Mlcb.  561,  181 
N.  W.  68,  40  L.  B.  A.  (N.  S.)  201,  the  court 
■aid: 

"We  are  of  opinion  that  it  was  the  convicdon 
of  all  the  complainants,  as  well  as  of  Mr. 
George,  *  •  *  that  it  was  best  to  continue 
the  business  in  the  hope  that  it  might  be  dis- 
posed of  as  a  going  concern.  Changes  and  im- 
provements in  the  method  of  manufacturing 
malt  *  •  *  made  It  impossibly  to  realize' 
this  hope.  It  would  be  unjust  and  inequitable 
to  now  compel  this  defendant  to  bear  the  loss 
occasioned  by  tliis  course  of  action." 

Again  the  court  said: 

"There  seems  to  be  no  doubt,  however,  that, 
when  all  those  interested  in  an  estate  agree  that 
a  certain  course  should  be  followed,  the  execu- 
tor or  administrator  will  be  relieved  from  per- 
sonal liability  if  disaster  follows." 

A  number  of  cases  will  be  found  collected 
In  the  note  to  the  last-dted  case,  reported  In 
40  U  B.  A.  (N.  8.)  201,  note  page  234.  The 
conduct  of  api)eUant  in  the  case  at  bar  was 
such  as  to  cause  appellee  to  pursue  the 
course  he  did  pursue.  Assuming  that  such 
course  was  a  deviation  from  the  strict  letter 
of  the  law,  or  was  without  authority  of  law. 
It  makes  no  difference,  because  the  appellant 
cannot  now  be  beard  to  say  that  the  action 
taken  was  void,  or  that  It  resulted  in  casting 
upon  appellee  personal  liability  in  the  prem- 
ises, unless  the  doctrine  of  estoppel  should 
not  be  applied  because  of  the  asserted  igno- 
rance by  appellant  of  her  legal  rights  in  the 
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premises  at  the  time  tba  omidact  creating 
the  estoppel  arose. 

[2]  2.  It  la  urged  by  appellant  that  she  did 
not  know  of  the  invalidity  of  the  will ;  that 
appellee  did  not  advise  her  of  the  same,  but 
rather  concealed  such  knowledge,  from  her; 
that  she  had  been  advised  by  appellee  that 
the  proceeds  of  the  insurance  policy  were 
subject  to  the  payment  of  the  debts  of  the. 
estate,  and  therefore  she  believed  that  the 
same  was  true ;  that  she  had  no  information 
upon  such  matters  ezc^t  that  aerived  from 
appellee;  and  that  her  mistaken  belief  as  to 
her  legal  rights  was  founded  on  ignorance — 
hence  the  doctrine  of  estoppel  cannot  be  ap- 
plied. 

The  record  discloses  that  appellee  was  em- 
ployed as  administrator,  not  as  legal  ad- 
viser of  the  appellant ;  that  appellee  did  give 
It  as  his  opinion  that  the  life  Insurance 
money  might  be  used  to  pay  the  debts  of  the 
estate;  that  appellee  did  not  occupy  the  re- 
lation of  attorney  to  the  appellant,  and  was 
under  no  obligation  to  advise  her  concerning 
her  rights;  that  appeUee  did  not  conceal 
from  the  aM>ellant  tbe  fact  that  she  might 
contest  the  will,  nor  did  he  lead  her  to  be- 
lieve that  the  same  was  valid,  but  simply 
conducted  himself  on  the  assumption  that 
the  same  was  valid ;  that  both  of  the  parties 
were  fully  cognizant  of  all  the  facta,  but 
that  both  were-  mistaken  as  to. the  law  in  re- 
gard to  the  Insurance  money  being  available 
to  pay  tbe  debts,  assuming  that  such  is  not 
the  case  under  the  law  of  this  state. 

In  10  B.  O.  U  at  pages  695,  696,  it  is  said 
that  while  some  cases  hold  that  a  party  is 
not  estopped  when  he  is  Ignorant  of  his  legal 
rights,  yet  "ignorance  of  his  legal  rights  will 
not  prevent  one's  conduct  from  working  an 
estoppel,  if  he  has  full  knowledge  of  the 
facts." 

In  Rogers  v.  Portland,  etc,  Railway  Co., 
100  Me.  86,  82,  60  Atl.  713,  716,  70  I*  B.  A. 
574,  677,  the  court  applied  tbe  rule  that  igno- 
rance of  one's  legal  rights  would  not  prevent 
the  estoppel  from  being  applied  in  a  proper 
case,  saying: 

"But  it  is  nixed  that  the  plaintiff,  in  thus 
assuming  the  ri^ta  of  an  owner  in  makmg  the 
contract  with  Gerald,  and  in  falling  to  give 
him  notice  of  the  true  state  of  facts,  acted 
innocently  or  thoughtlessly,  with  no  fraudulent 
design  to  mislead  and  deceive  Gerald,  and  that 
he  was  ignorant  of  his  legal  rights,  or  want  of 
them,  in  the  premises.  Assuming  that  this  is 
so,  it  is  no  answer  to  the  estoppeL  •  •  • 
'But  it  is  not  necessary  that  the  origmai  con- 
duct creating  the  estoppel  should  be  character- 
ized by  an  actual  intention  to  mislead  and  de- 
ceive.' Neither  would  ignorance  upon  the  part 
of  the  plaintiff  of  his  leg»l  rights,  provided  he 
had  full  knowledge  of  the  facts,  be  an  answer 
to  the  estoppel  relied  upon.  We  again  quote 
from  Martin  v.  Maine  C.  B.  Co..  83  Me.  100, 
21  Atl.  740:  The  presumption  is  that  every 
person  is  acquainted  with  his  own  rights,  pro- 
vided he  has  had  reasonable  opportunity  to 
know  them;  and  nothing  can  be  more  liable  to 
abuse  than  to  permit  a  person  to  reclaim  prop- 
erty, in  opposition  to  all  the  equitable  circum- 
stances stated  upon  the  mere  pretense  that  he 
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was  at  the  time  ignorant  of  bis  title.' ' 
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In  note  at  page  773,  to  the  case  of  Knauf 
T.  Elkhart  Lake  Sand  &  G.  Co.,  reirarted  In 
48  L.  R.  A.  (N.  S.)  744,  and  also  in  158  Wis. 
306,  141  N.  W.  701,  win  be  found  several 
cases  holding  that  Ignorance  of  one's  legal 
rights  will  not  prevent  the  application  of  the 
'  doctrine  of  estoppel  In  pais  where  the  facts 
and  circumstances  otherwise  Justify  it.  The 
author  of  the  note  says: 

"It  seems  that  positive  acta  will  be  ground 
for  estoppel  although  done  in  ignorance  of  law. 
This  view  is  in  harmony  with  the  view  of  the 
courts  on  the  matter  of  mistake  of  fact" 

We  are  aware  that  there  are  cases  holding 
to  the  contrary  of  this  doctrine,  but  we  re- 
gard the  rale  stated  as  applicable  in  this 
case.  The  entire  argument  of  appellant  as 
to  why  estoppel  should  not  be  applied  in  this 
case,  although  able  and  exhaustive,  does  not 
convince  us.  Without  answering  such  argu- 
ment in  detail  it  is  sufficient  to  say  that  un- 
der the  facts  and  circumstances  of  this  case 
the  appellant  cannot  now  change  her  former 
position  to  the  detriment  of  appellee. 

The  Judgment  of  the  trial  court  will  there- 
fore be  affirmed,  and  it  is  so  ordered. 

ROBERTS,  C.  J.,  and  HANNA,  J.,  concur. 

On  Motion  for  Rehearing. 

PARKER,  J.  A  motion  for  a  rehearing  has 
been  filed  upon  the  ground  that  the  opinion 
is  in  conflict  with  the  law  of  estoppel  as 
laid  down  by  the  territorial  court  in  Dye  r. 
Crary,  13  N.  M.  439,  85  Pac.  1038,  9  L.  R.  A. 
(N.  S.)  1136,  which  case  was  not  called  to  the 
attention  of  the  court  by  counsel.  Just  why 
ttae  decision  in  the  case  at  bar  is  in  con- 
flict with  the  Dye-Crary  Case  Is  not  pointed 
out  in  the  motion  nor  in  the  statement  of 
counsel  accompanying  the  same. 

Inasmucdi,  however,  as  the  doctrine  involv- 
ed is  of  much  Importance  we  have  re-exam- 
ined the  Dye-Crary  Case  with  the  view  of 
pointing  out  that  there  Is  no  conflict  between 
it  and  the  case  at  bar.  In  that  case  a  min- 
ing claim  had  been  sold  under  an  alias  writ 
of  attachment  which  was  held  by  the  court 
to  have  been  void  because  not  authorized  by 
the  statute.  Orary  and  Heiniman  took  an 
option  to  purchase  the  property  from  the  ex- 
ecution purchaser,  and  during  the  pendency 
of  the  option  they  had  a  conversation  with 
the  plaintiff,  Dye,  as  follows: 

"Mr.  Dye  visited  the  mine  and  while  there 
in  the  presence  of  Mr.  Alexander  and  Mr. 
Crary,  I  told  him  that  I  was  about  to  make 
the  payment  for  the  property  in  full,  and  I 
asked  him  if  he  knew  of  any  conflicting  claim 
or  any  other  claims  on  the  compromise.  He 
immediately  answered  there  was.  The  Scranton 
claim  took  oS  about  100  feet,  and  be  said  as 
to  other  claims  there  would  be  nobody  but  him- 
self. And  he  says  'I  have  allowed  all  my  time 
to  lapse  and  I  have  no  claim  whatever.'  With 
that  he  wished  me  success  and  hoped  it  would 
prove  a  good  mine." 


It  appeared  that,  at  the  time  of  this  con- 
versation. Dye  was  Ignorant  of  the  law  and 
was  not  aware  that  the  attachment  proceed- 
ings were  void.  The  court  held  that  this 
statement  or  admission  by  Dye  was  a  mere 
statement  of  his  supposed  legal  rights,  and 
not  of  a  matter  of  fact.  It  Is  pcdnted  out  by 
the  court  that  Dye,  having  no  knowledge  that 
the  proceedings  tn  attachment  were  void  for 
want  of  Jurisdiction,  could  not  have  been 
guilty  of  fraudulent  representation  or  con- 
cealment when  he  had  the  conversation.  In 
that  connection  the  court  dted  Brant  v.  Vir- 
ginia, etc.,  Co.,  83  U.  S.  326.  23  L.  Ed.  027, 
as  to  the  effect  where  an  admission  in  re- 
gard to  the  condition  of  a  title  Is  relied  upon 
by  way  of  estoppel  there  must  generally  ac- 
company such  admission  some  Intended  de- 
ception in  the  conduct  or  declarations  of 
the  party  to  be  estopped  or  such  gross  neg- 
ligence on  his  part  as  to  amount  to  con- 
structive fraud.  The  court  also  cited  Hen- 
shaw  V.  BisseU,  18  Wall.  255,  21  L.  Ed.  835, 
to  the  same  effect.  It  was  upon  the  princi- 
ple announced  in  those  cases  and  others  dt- 
ed that  the  trial  court  held  that  Dye  was 
not  estopped  by  his  admission  that  he  had 
lost  his  claim  because  he  had  allowed  his 
time  to  lapse;  such  statement  being  unac- 
companied by  Inducement  or  representation 
held  out  td  Crary  and  Heiniman  to  Influence 
them  to  buy  the  claim. 

The  principal  reason,  however,  for  holding 
that  Dye  was  not  estopped  was  because  Crary 
and  Heiniman  did  not  rely  upon  his  admis- 
sion, and  therefore  were  not  misled  thereby 
to  their  detriment. 

We  see  no  conflict  between  the  "Dye-Crary 
Case  and  the  case  at  bar,  inasmuch  as  the 
facts  are  entirely  different  In  the  case  at 
bar,  as  pointed  out  in  the  opinion,  both  par- 
ties were  mistaken  as  to  the  law,  it  is  assum- 
ed, but  the  appellant,  by  her  affirmative  con- 
duct and  direct  insistence,  put  the  appellee 
In  a  position  to  his  detriment  and  from  which 
he  cannot  now  recede  without  pecuniary  loss. 

For  the  reasons  stated  the  opinion  will  be 
adhered  to,  and  it  la  so  ordered. 

ROBERTS,  0.  J.,  and  HAMNA,  J.,  concur. 


STATE  V.  riNNIGAN  et  al 

(Supreme  Court  of  Oregon.    Oct.  17,  1916.) 

1.  Escheat  ^=>6  —  Plkadino  —  laaoBS  — 
Adjudication  of  Couktt  Coubt. 
In  an  escheat  proceeding,  where  the  state 
daimed  personalty  of  deceased  as  well  as  the 
realty,  and  answering  defendants  pleaded  an  ad- 
judication of  the  county  court,  which,  when 
proved,  would  utterly  defeat  the  claim  of  the 
state  as  to  the  personalty  and  the  state  replied 
by  denying  that  the  county  court  had  made  the 
adjudication,  proof  that  the  county  court  made 
the  order  would  prevent  the  personalty  from  be- 
ing  forfeited  to  the  state,  and  it  was  therefore 
competent  to  introduce  findings  and  order  of  the 
county  court. 

[Ed.  Note.— For  other  cases,  see  Escheat,  Gent. 
Dig.  |§  7-17,  24;   Dec.  Dig.  «=36.] 
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2.  Affkaz,  AifD  Bebob  «s»1060(9— Revikw— 
Habmless  Ebbob— AoKiasion  of  Etidencb 
—Facts  Aduitted. 

AJthoagh  the  trial  court  might  have  consid- 
ered an  oral  Btatement  of  counsel  as  a  waiver 
of  the  state's  claim  to  the  personalty,  as  the 
state  did  not  in  unequivocal  terms  admit  the 
fact  to  be  that  the  county  court  had  ordered  a 
distribution  of  the  personal  property  to  persons 
whom  that  court  had  found  were  the  heirs  of 
the  deceased,  and  since  proof  of  the  fact  would 
establish  the  claims  of  the  defendant  and  defeat 
the  claim  of  the  state,  tile  admission  of  evidence 
of  the  order  made  by  the  county  court  was  not 
prejudioial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4154:  Dec  Dig.  «s»10G0(2).] 

3.  Escheat  «=»&— Pleading— IssTncs— Adju- 
dication Of  COXTNTT  C!OUBT. 

As  the  state's  claim  to  the  personalty  made 
it  necessary  for  the  defendants  to  plead  the  or- 
der of  distribution,  a  binding  discbumer  by  title 
state  did  not  of  its  own  force  render  incompe- 
tent the  order  and  findings  of  the  county  court. 
[Ed.  Note.— For  other  cases,  see  Escheat,  Cent. 
Dig.  If  7-17,  24;   Dec.  Dig.  <8=>6.] 

4.  Tbial  €=948  —  Evidence  —  Aduissibiuty 
TOB  Pabtioulab  Pubpose. 

Where  the  order  of  the  county  court  was  in- 
admissible to  prove  heirship  to  the  realty,  but 
was  nevertheless  competent  to  prove  ownership 
of  the  personalty  of  deceased,  its  incompetency 
for  one  purpose  did  not  destroy  or  aSect  its 
competency  tor  the  other. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  S  120;  Dec.  Dig.  «=»4a] 

5.  Tbial  «=»256(4)  —  Inbtrxtctions  —  Re- 
quests. 

Although  refusal  of  an  instruction  limiting 
the  evidence  to  the  single  issue  as  to  personalty 
would  be  an  error,  no  error  can  be  predicated 
upon  the  court's  failure  in  that  respect,  in  the 
absence  of  a  request. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  632;  Dee.  Dig.  <S=»255(4).] 

6.  Escheat  «=»&— Tbiait-Instbucxions. 

An  instruction,  that  the  fact  for  the  jury  to 
determine  was  whether  deceased  at  the  time  of 
his  death  died  without  any  heir,  and  that  so  far 
as  the  particular  case  was  concerned  before  the 
jury  could  determine  he  died  leaving  heirs  they 
would  have  to  find  that  some  of  the  parties  set 
up  in  the  answer  were  bis  heirs,  was  not  improp- 
er as  requiring  the  state  to  prove  that  the  de- 
ceased Im  no  neirs. 

[Ed.  Note.— For  other  cases,  see  Escheat  Cent 

ig.  H  7-17,  24;  Dec.  Dig.  «=»6.) 

Department  1.  Appeal  from  Circuit  Court, 
Wasblngtou  County;  J.  U.  Campbell,  Judge. 

Escheat  proceedings  by  the  State  of  Ore- 
gon against  William  T.  Flnulgan,  as  adminis- 
trator of  the  estate  of  James  McNulty,  de- 
ceased, and  others.  Judgment  for  the  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

The  state  of  Oregon  Is  attempting  to  es- 
cheat to  It  the  property  owned  by  James  Mc- 
Nulty, who  died  Intestate  In  April,  1907,  leav- 
ing real  and  personal  property.  The  county 
court  app<dnted  WllUam  T.  Flnnigan  as  ad- 
ministrator. After  paying  all  the  claims 
against  the  estate,  the  administrator  filed  his 
final  account  showing  real  property  undis- 
posed of  and  cash  on  band  amoonting  to 
$1,023.26.  Notice  was  duly  given  of  the  time 
iixed  for  hearing  the  final  acconnt.    Petitions 
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for  the  distribution  of  the  cash  were  filed  by 
different  persons  who  claimed  to  be  heirs  of 
the  deceased.  The  contesting  claimants  of 
the  estate  submitted  evidence  upon  the  hear- 
ing of  the  Qnal  account  and  petitions,  and 
then  the  county  court  on  December  27,  1910, 
made  findings  of  fact  and  conclusions  of  law 
that  John  McNulty,  Kate  McNlcholas,  and 
Mary  McAndrews  are  first  cousins  of  the  de- 
ceased and  his  only  heirs  at  law,  and  order- 
ed the  cash  to  be  paid  to  them. 

The  escheat  proceeding  was  commenced  on 
January  12,  1911,  against  the  administrator, 
the  Shute  Savings  Bank,  and  24  persons 
who  dalm  to  he  heirs  of  the  deceased. 
Among  the  averments  of  the  tnfonnatl0n  are 
allegations  that  James  McNulty  left  real  and 
personal  property  and  that  be  died  intes- 
tate "without  heirs  at  law  or  next  of  kin, 
and  said  real  and  personal  property  so  be- 
longing to  said  estate  should  be  escheated  to 
the  state  of  Oregon";  that  all  the  defend- 
ants, except  the  administrator  and  the  Sbttte 
Savings  Bank,  have  falsely  represented  them- 
selves as  belr»  of  the  deceased  and  have  filed 
petitions  with  the  county  court  asking  that 
the  estate  be  distributed  to  them;  that  "It 
is  desired  and  necessary  to  have  delivered 
the  personal  property  of  said  estate  of 
James  McNulty,  deceased,  now  in  the  hands 
of  the  administrator,  over  to  the  proper  x>er- 
sons  authorized  by  law  and  by  this  court  to 
take  possession  of  said  personal  property  now 
in  the  hands  of  William  T.  Flnnigan,  as  ad- 
ministrator"; and  that  it  ia  for  the  best  in- 
terest of  the  estate  tliat  a  receiver  be  ap- 
pointed to  take  charge  of  the  personal  and 
real-  property.  The  information  concludes 
with  a  prayer  which  in  part  asks  that  the 
court  adjudge  the  "real  and  personal  prop- 
erty to  be  the  property  of  the  state  of  Ore- 
gon," and  that  the  administrator  be  dispos- 
sessed "of  said  real  and  personal  property." 

The  administrator  and  the  Shute  Savings 
Bank  filed  separate  answers,  Mary  McAn- 
drews and  Kate  McNlcholas  joined  in  an  an- 
swer, and  Thomas  McNulty  with  nine  others 
filed  a  Joint  answer.  All  the  appearing  de- 
fendants, except  the  bank,  pleaded  the  order 
of  distribution  made  by  the  county  court, 
for  the  purpose  of  defending  agalnsf  the 
claim  which  the  state  makes  to  the  personal 
property.  The  replies  traverse  the  allega- 
tions concerning  the  order  of  distribution. 

During  the  trial  the  defendants  offered  the 
findings  and  order  of  distribution  which  the 
county  court  had  made.  Coimsel  for  the 
state  objected  to  the  offer  on  the  ground  that 
the  findings  and  order  of  the  county  court 
were  Incompetent,  and  "also  that  the  state 
has  not  made  any  claim  as  to  the  personal 
property  of  the  decedent  While  it  is  alleg- 
ed In  the  information  that  he  has  left  It,  we 
have  no  claim  as  to  the  personal  property, 
and  therefore,  as  the  court  had  no  Jurisdic- 
tion to  settle  the  real  estate,  the  findings 
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would  be  of  no  value  and  it  la  incompetent" 
The  objection  was  overruled,  and  tlie  court 
received  the  proffered  evidence.  A  Jury  trial 
resulted  in  a  verdict  for  the  defendants,  and 
the  state  appealed  from  the  consequent  Judg- 
ment 

John  M.  Wall,  ot  Hillsboro  (E.  B.  Tongue, 
of  Hillsboro,  and  Jay  H.  Upton,  of  Prinevllle, 
on  the  brief),  for  the  State.  Dan  J.  Malar- 
key,  of  Portland,  for  respondent  Finnigan. 
B.  P,  Stott,  of  Portland  (B.  B.  Seabrook,  of 
Portland,  on  the  brief),  for  respondents  Thom- 
as McNulty,  Bridget  McNulty,  James  Mc- 
Nulty,  John  McNulty,  Hose  McNulty  Walshe, 
John  McNulty,  James  McNulty,  Patrick  Mc- 
Nulty, Catherine  McNulty,  and  Bridget  Mc- 
Nulty Conlon.  Wm.  G.  Hare,  of  Hillsboro 
(Bagley  &  Hare,  of  Hillsboro,  on  the  brief), 
for  respondents  Mary  McAndrews,  Kate  Mc- 
Nlcholas,  and  Shute  Sav.  Bank. 

HAKBIS,  J.  (after  stating  the  f&cts  as 
above).  [1-3]  The  state  is  in  no  position  to 
complain  of  the  ruling  whicb  permitted  the 
defendants  to  introduce  the  findings  and  or- 
der of  the  county  court.  The  state  alleged 
in  plain  terms  in  the  information  that  It 
was  claiming  the  personal  vraB&cty  as  well 
as  the  realty;  the  answering  defendants 
pleaded  an  adjudication  of  the  county  court 
which,  when  proved,  would  utterly  defeat  the 
claim  ot  the  state  to  the  personal  property; 
and  the  state  replied  by  denying  that  the 
county  court  had  made  the  adjudication. 
The  pleadings  raised  a  clear-cut  issue  con- 
cerning the  personal  property.  Proof  that 
the  county  court  made  the  order  pleaded  in 
the  answers  would  prevent  the  personal 
property  from  being  forfeited  to  the  state 
(State  v.  O'Day,  41  Or.  495,  00  Pac.  542; 
State  V.  McDonald,  55  Or.  419,  103  Pac.  512, 
104  Pac.  987,  106  Pac.  444),  and  it  was  there- 
fore competent  to  prove  the  order  which  the 
county  court  made.  It  is  true  that  the 
trial  court  might  have  considered  the  oral 
statement  of  counsel  as  a  waiver  of  the  claim 
to  the  personal  property  which  the  state  had 
made  in  its  pleading;  but  it  is  also  true  that 
the  state  did  not  In  unequivocal  terms  admit 
the  fact  to  be  that  the  county  court  had  or- 
dered a  distribution  of  the  personal  property 
to  persons  whom  that  court  had  found  were 
the  heirs  of  James  McNulty,  and,  since  proof 
of  the  fact  would  establish  the  claim  of  the 
defendants  and  defeat  the  claim  which  the 
state  had  solemnly  written  into  its  plead- 
ings, it  was  not  prejudicial  error  for  the  trial 
court  to  i>ermlt  the  defendants  to  offer  evi- 
deuce  of  the  order  which  had  been  made  by 
the  county  court  Bannister  v.  Alderman, 
111  Mass.  261.  By  claiming  the  personal 
property,  the  plaintiff  made  it  necessary  for 
the  defendants  to  plead  the  order  of  dlstnou- 
tion;  the  defendants  pleaded  what  it  was 
necessary  for  them  to  plead  and  what  they 
bad  a  right  to  plead ;  and,  consequently,  they 
were  entitled  to  i»ove  what  they  bad  right- 


fully pleaded,  so  that,  even  if  the  state  did 
make  a  binding  disclaimer,  that  act  did  not 
of  its  own  force  necessarily  render  incompe- 
tent that  which  undeniably  would  be  compe- 
tent in  the  absence  of  a  disclaimer.  An  oral 
renunciation  of  the  pleaded  claim  to  the  per- 
sonalty might  have  avoided  the  need  of  evi- 
dence to  show  that  the  plaintUf  had  no  right 
to  the  personal  property,  but  it  would  not 
necessarily  prevent  the  court  from  permit- 
ting the  introduction  of  evidence  to  prove 
that  in  truth  the  state  had  no  rightful  claim 
to  the  personalty. 

[4,  6]  The  county  court  bad  authority  to 
distribute  the  personal  property,  but  it  had 
no  Jurisdiction  to  determine  the  descent  oC 
the  real  property,  and  the  state  therefore 
argues  that  it  was  error  to  receive  evidence 
of  the  order  distributing  the  personalty  be- 
cause it  also  mentioned  the  real  property. 
Bven  though  it.  be  assumed  that  the  order 
was  inadmissible  to  prove  heirship  to  the 
real  property,  it  was  nevertheless  competent 
to  prove  ownership  of  the  personal  property, 
and  its  Incompetency  for  one  purpose  did  not 
destroy  or  even  affect  Its  competency  for  an- 
other purpose.  An  instruction  limiting  the 
evidence  to  the  single  Issue  which  made  It 
competent  would  have  been  proper;  and,  of 
course,  when  evidence  Is  competent  for  one 
purpose  bBt  Incompetent  for  another,  it  1* 
error  if  the  court  refuses  a  request  to  limit 
the  evidence  to  the  purpose  for  which  it  is 
competent  3  Ency.  of  Et.  188.  The  plaintiff, 
however,  made  no  such  request,  and  there- 
fore, in  the  language  of  Mr.  Justice  Moore, 
in  Bmltson  v.  Southern  Pac  .Co.,  37  Or.  74, 
89,  60  Pac.  907,  913: 

"No  error  can  well  be  predicated  upon  the 
court's  failure  in  that  respect,  in  the  absence 
of  a  request  for  such  instruction."  3  Ency.  of 
Bv.  190. 

Moreover,  the  state  is  now  complaining,  not 
on  account  of  the  mere  failure  of  the  court 
to  limit  the  application  of  the  evidence,  but 
because  of  the  admission  of  the  evidence  f<ur 
any  purpose. 

[6]  The  appellant  next  contends  that  the 
instructions  of  the  court  were  too  broad  and 
"required  the  state  of  Oregon  to  prove  that 
the  deceased  left  no  heirs";  and  that  the 
Jury  should  have  been  required  "to  find 
whether  the  defendants,  or  some  of  them,  in 
this  proceeding,  were  the  particular  heirs  of 
deceased."  An  examination  of  the  instruc- 
tions given  by  the  court  will  disclose  that, 
when  considered  in  their  mtlrety,  they  are 
not  open  to  the  objection  now  being  urged 
by  the  state.  Quoting  tram  the  charge  to 
the  Jury: 

"So  now  Oktre  is  the  tact  for  yon  ttf  deter- 
mine: Did  James  McNalty  at  the  time  of  hie 
death  during  the  year  1907  die  without  any 
heirs?  And,  so  far  as  this  particular  case  is 
concerned,  before  yon  can  determine  he  died 
leaving  heirs,  yon  would  have  to  find  that  some 
of  tboae  parties  set  up  in  the  answer  were  his 
heirs." 

The  remaining  aaaignmenta  ot  error  will 

not  be  dlscusMd,  ftor  the  leuon  Omt  tlie 

Digitized  by  VjOOQIC 


OrO 


ST.  MARTIN  T.  HXan>KnSHOTT 


873 


state  does  not  argne  tbem  In  Its  pilnted 
brlet 
The  Judgment  Is  affirmed. 

MOORB,  O.  J.,  and  BURNETT  and  Mo- 
BRIDE,  JJ.,  concur. 


ST.  MARTIN  T.  HHNDBRSHOTT  et  aL 
(Supreme  Court  of  Oregon.    Oct  17,  1916.) 

1.  Death    ®=92(1)— Pbbbuuption    or    Death 
FROM  Absknce— Statute. 

By  li.  O.  L.  S  790,  mibd.  26,  there  is  a  pre- 
sumption that  a  person,  not  heard  from  by  his 
acquaintances  or  any  members  of  his  family  for 
more  than  seven  years,  is  dead. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  SS  1.  2;  Dec.  Dig.  «S=»2(1).] 

2.  Tenancy  in  Couiion  <S=91j5(10)— Advebsb 
Possession— StrenciENOT  or  Evidence. 

In  suit  between  cotenants,  to  set  aside  a  de- 
cree and  to  partition  real  property,  evidence 
held  insufficient  to  sabstantiate  defendants'  al- 
legation of  title  by  adverse  possession  with  the 
degree  of  certainty  required  between  tenants  in 
common. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §  51;  Dec.  Dig.  <S=al5(10).] 

&  Tbnanot  in  Common  «=3lS— PossxasiON 

OF  COTEHANT— PbBSUMPTION. 

Possession  by  one  tenant  in  common  is  pre- 
sumed to  have  been  in  the  interest  of  all  others. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  i§  28,  29;    Dec.  Dig.  «s=> 
13.] 

4.  linOTATION  OF  AonoRB  «s>2I(l)— SZATtm 

or  Limitations— Six- Yeab  Ci<aim. 

In  an  action  between  cotenants  to  set  aside 
a  decree  affecting  plaintiff,  and  to  partition  real 
property,  where  defendants  claimed  for  half  the 
taxes  admitted  to  have  been  paid  by  them,  the 
allowance,  as  an  offset  to  plaintiff,  of  half  the 
sum  of  $250  expended  by  her  in  securing  pat- 
ent for  the  land  more  than  six  years  before,  was 
error;  the  statute  of  limitations  as  to  such 
claims  having  run  before  suit  was  instituted. 

[Ed.  Note. — For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  SS  90,  94,  96,  98;  Dec.  Dig. 
«=>21(1).] 

5.  Pabtition  €=985— Imfbovements. 

In  salt  between  cotenants  to  partition  real 
property,  plaintiff,  who  made  improvements  on 
the  land,  building  an  addition  to  the  boose, 
which  was  burned,  could  derive  no  benefit  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent   Dig.  fS  236-246;    Dec.  Dig.  <S=385.] 

6.  Pabtition  ®=»8J5 — Impbovbments. 

In  suit  between  cotenants  to  partition  the 
land,  no  allowance  wUI  be  made  plaintiff  for 
trivial  improvements. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §§  236-245;.  Dec.  Dig.  «=s>85.] 

Department  No.  2.  Appeal  from  Circuit 
Oonrt,  Marion  County;  William  Qalloway, 
Judge. 

Suit  by  Margaret  St  Martin  against  Wll- 
Uam  M.  Hendershott  and  others.-  From  a 
decree  for  plaintiff,  defendants  appeal.  De- 
cree modified  and  affirmed. 

Seie,  also,  151  Pac.  706. 

This  Is  a  suit  to  set  aside  a  decree  so  far 
as  It  affects  the  plaintiff,  Margaret  St.  Mar- 


tin, and  to  partition  real  property.  It  is  al- 
leged in  the  complaint,  1q  effect,  that  the 
plaintiff  is  the  owner  in  fee  and  in  the  pos- 
session of  an  undivided  one-half  of  lots  1, 
2,  3,  and  4  In  section  21,  township  4  south, 
range  1  west,  of  the  Willamette  Meridian; 
that  the  defendant  Llbbie  E.  Hendershott  is 
the  owner  of  the  other  moiety  thereof;  that 
the  defendant  William  M.  Hendershott  Is  the 
husband  of  libble  E.,  and  has  no  Interest  lu 
the  land,  except  an  Inchoate  right  of  cur- 
tesy; that  the  defendant  Napolecm  Legault 
holds  a  mortgage  upon  Mrs.  Hendershott's 
Interest  in  the  premises;  that  In  a  former 
suit,  wherein  John  Arquette,  Michel  Arquette, 
and  Margaret  St.  Martin,  the  plaintiff  here- 
in, were  plalAtlffs  and  William  M.  Hender- 
shott and  Liibble  E.  Hendershott,  the  defend- 
ants herein,  were  defendants,  It  was  decreed 
that  those  defendants  were  the  owners  in 
f^  simple  of  the  entire  premises,  hereinbe- 
fore described,  and  that  their  title  thereto 
was  quieted  as  against  each  of  such  plain- 
tiffs ;  that  the  plaintiff  herein  never  engaged 
an  attorney  to  represent  her  in  that  suit,  nor 
did  she  know  that  she  had  been  made  a  par- 
ty thereto;  that  the  attorney,  naming  him, 
who  instituted  the  suit  fraudulently  neglect- 
ed to  appear  at  the  trial,  and  the  decree  re- 
ferred to  was  permitted  to  be  given,  of  which 
this  plaintiff  had  no  knowledge  until  after 
the  time  to  take  an  appeal  had  elapsed.  The 
answer  admits  that  William  M.  Hendershott 
and  libUe  E.,  are  husband  and  wife;  that 
the  latter  is  the  owner  of  an  undivided  one- 
half  of  the  premises;  that  Legault  holds  a 
mortgage  upon  the  land ;  and  that  the  decree 
referred  to  was  entered.  It  Is  further  sub- 
stantially averred  that  the  plaintiff  ought 
to  be  estopped  to  controvert  the  validity  of 
such  decree.  For  another  defense  it  is  al- 
leged that  William  M.  and  Llbbie  E.  Hender- 
shott are  the  owners  in  fee  of  the  entire 
tract  of  land  described  In  the  complaint; 
that  they  hare  been  in  the  actual,  open,  no- 
torious, exclusive,  and  adverse  possession  of 
the  whole  of  such  premises  for  more  than 
ten  years  prior  to  the  commencement  of  this 
suit,  holding  the  land  adversely  to  the  plain- 
tiff and  to  all  other  persons;  and  such  de- 
fendants have  paid  the  entire  taxes  imposed 
upon  the  real  property  for  the  years  1911, 
1912,  and  1913,  amounting  to  $256.36,  no 
part  of  which  has  been  repaid.  The  reply 
denied  all  the  allegations  of  new  matter  In 
the  answer,  except  that  Mrs.  Hendershott 
was  the  owner  of  an  undivided  half  of  the 
land  and  the  payment  of  the  taxes  stated. 
For  a  further  reply  It  Is  alleged  that  in  per- 
fecting the  title  to  the  real  property  the 
plaintiff  had  paid  out  more  than  $250,  whch 
sum  should  be  offset  against  the  taxes  so 
paid.  The  cause  was  tried,  and  from  the 
testimony  received  the  court  made  findings 
of  fact  and  of  law,  and,  based  thereon,  grant- 
ed the  relief  prayed  for  tn  the  complaint. 


OsoVoT  6tlier  oUMsee  Mow  topto  and  KBT<N1}UBStl  In  all  Kty-NiunberM  Sinstt  and  IMUM    -    . 
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and  appotntcd  referees  to  partition  the  land. 
From  this  decree  the  defendants  appeal. 

H.  B.  Nicholas  and  W.  C.  Nicholas,  both 
of  Portland  (R.  W.  Nicholas,  of  Portland,  on 
the  brief),  for  a]K)ellanta.  John  Bayne,  of 
Salem,  and  O.  R.  Richards,  of  Portland,  for 
respondent. 

MOORE,  a  J.  (after  stating  the  facts  as 
above).  An  examination  of  a  transcript  of  the 
testimony  convinces  us  that  the  former  suit 
was  instituted  and  tried,  and  the  decree  ren- 
dered therein,  without  the  plaintiff's  consent, 
and  that  she  had  no  knowledge  thereof  until 
the  time  for  taking  an  appeal  had  expired. 
,  [1-3]  Uonslderliig  the  defendants'  alleged 
title  to  the  entire  premises  by  adverse  pos- 
session, the  evidence  discloses  that  on  July 
10,  1896,  a  patent  was  Issued  by  the  United 
States  to  the  heirs  of  Margaret  Arquette, 
successors  in  Interest  of  Louis  Forcier,  grant- 
ing to  them  the  real  proi)erty  described  In 
the  complaint.  It  also  appears  that  the  heirs 
of  Margaret  Arquette  are  her  sons  John, 
Michel,  Amah,  and  Isaac,  and  her  daughter, 
Margaret,  the  plaintiff  herein.  Isaac  Ar- 
quette, so  far  as  known,  had  no  lineal  de- 
scendants, and  since  he  has  not  been  heard 
from  by  his  acquaintances  or  any  members  of 
his  family  for  more  than  seven  years,  be  is 
therefore  presumed  to  be  dead.  L.  O.  L.  | 
789,  subd.  26.  Mrs.  St  Martin,  Mr.  Hender- 
shott  and  his  wife.  Indulging  this  presump- 
tion, conclude  the  land  should  be  apportion- 
ed to  the  known  surviving  heirs,  thereby 
giving  to  each  originally  an  undivided  one- 
fourth  of  the  premises.  John  Arquette  and 
his  brother  Michel,  in  the  year  1889  deliver- 
ed possession  of  the  real  property  to  Bender- 
shott,  to  whom  on  October  19,  1891,  they  ex- 
ecuted a  special  warranty  deed,  purporting  to 
convey  all  such  land.  This  deed  was  record- 
ed February  8,  1892.  Notwithstanding  the 
patent  from  the  United  States,  evidencing  a 
grant  of  the  lands,  was  not  Issued  untU  July 
10,  1S96,  a  tax  was  attempted  to  be  imposed 
on  the  premises  the  preceding  year,  and  by 
reason  of  the  nonpayment  thereof  the  refil 
property  was  sold  to  P.  H.  Marley,  and,  no 
redemption  having  been  made,  the  sheriff,  on 
December  12, 1898,  executed  to  the  purchaser 
a  tax  deed.  Marley  on  December  30,  1902, 
conveyed  whatever  interest  he  so  obtained  to 
H.  L.  Sagsvold.  Mrs.  St.  Martin  commenced 
an  action  of  ejectment  against  Sagsvold,  and 
obtained  a  Judgment  against  him  January 
16,  1909,  wherein  it  was  determined  she  was 
the  owner  in  fee  simple  and  entitled  to  the 
Immediate  possession  of  an  undivided  one- 
fourth  of  the  real  property  described  herein. 
Amab  Arquette,  on  August  4,  1909,  executed 
to  Mrs.  St.  Martin  a  deed,  conveying  to  her 
all  his  interest  in  the  premises.  Mrs.  Hen- 
dershott,  having  become  vested  with  all  the 
title  her  husband  had  in  the  land,  commenced 
a  suit,  February  16,  1912,  against  Mrs.  St. 
Martin,  alleging  In  the  complaint  that  they 


were  "tenants  in  common  and  in  possession 
of  the  following  described  tract  of  land  in 
said  Marion  county,  Oregon,'  yIe.,"  specifying 
the  lots,  section,  township,  range  and  merid- 
ian, "each  owning  an  undivided  half  there- 
of." 

Mr.  Hendershott  testified  that  he  lived  on 
the  land  untU  September,  1896,  when  his  ten- 
ants took  and  held  possession  for  blm  until 
September,  1901,  when  the  bouse  on  the 
premises  was  burned  before  the  ten  years' 
adverse  possession  had  fully  ran,  bat  that 
Mrs.  Edna  Carpenter,  who  was  then  occupy- 
ing the  building  in  his  right,  left  in  another 
domicile  on  the  land  some  household  goods 
which  she  did  not  remove  until  the  following 
January,  thereby  completing  the  full  meas- 
ure of  the  statute  of  limitations.  He  ex- 
plains his  several  Ineffectual  attempts  to  par- 
chase  Mrs.  St  Martin's  interest  in  the  real 
property  by  stating  upon  oath  that  he  did 
not  then  Imow  Mrs.  Carpenter's  possession 
fully  completed  the  prescribed  limit,  thereby 
defeating  the  plaintiff's  right 

It  is  argued  by  defendants'  counsel  that 
the  deed,  executed  by  John  Arquette  and  his 
brother  Michel  to  Mr.  Hendershott  purport- 
ing to  convey  the  entire  premises,  having 
been  duly  recorded,  thereby  imparted  to  the 
plaintiff  notice  of  the  grantee's  assertion  of 
a  claim  to  the  whole  tract  of  land,  and  that 
since  the  statute  of  limitations  had  fully  ran 
before  he  applied  to  purchase  her  interest  In 
the  real  property,  his  mistake  of  fact  does 
not  prevent  an  enforcement  of  his  right,  and, 
such  being  the  case,  an  error  was  committed 
,ln  granting  the  relief  awarded.  We  do  not 
deem  It  necessary  to  consider  the  legal  prin- 
ciples thus  asserted,  for  an  examination  of 
the  testimony  leads  to  the  conclusion  that 
until  the  suit  was  Instituted  by  John  Ar- 
quette and  others  against  Mr.  and .  Mrs. 
Hendershott,  they  never  Intended  to  claim 
or  assert  a  title  by  adverse  possession.  This 
deduction  is-  manifest  from  an  examination 
of  the  averments  of  the  complaint  in  the 
suit  brought  by  Mrs.  Hendershott  against 
Mrs.  St  Martin  to  partition  the  land.  It 
is  also  apparent  from  the  cross-examination 
of  Mr.  Hendershott  who  was  asked: 

"Now,  you  and  Mrs.  Hendershott  don't  want 
to  daim  more  than  that  half"  of  the  land  "now 
do  you 7" 

He  replied: 

"Yea.  Q.  Why?  A.  Because,  when  they 
started  in  to  beat  us  obt  of  our  snare,  we  were 
going  to  fight  on  adverse  possession;  never 
would  have  been  any  question  if  tbe^  hadn't  at- 
tacked our  rights  theie— not  one  bit;  there  is 
absolutely  no  question." 

On  redirect  examination  of  this  witness  the 
defendants'  counsel,  referring  to  the  period 
of  limitation  and  to  the  land.  Inquired : 

"During  the  ten  years  did  yon  claim  to 
own  itr 

He  answered: 

"Why,  I  had  a  deed  to  the  whole  thing.  Q. 
And  you  claimed  to  own  M    A.  Yta,  sir." 
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NotwlUistaadlntr  It  might  be  inferred  from 
the  last  reply  that  such  a  claim  had  been 
put  forth  during  the  entire  period,  we  do  not 
think  the  allegation  of  title  by  adverse  pos- 
session has  been  substantiated  with  that  de- 
gree of  certainty  that  is  required  between 
tenants  In  common,  the  possession  of  one  of 
whom  is  presumed  to  have  been  in  the  interest 
of  all  others.  Northrop  t.  Marqnam,  16  Or. 
173,  18  Pac  449 ;  Morrill  t.  MorrUl,  20  Or. 
96,  25  Pac.  362,  11  L.  R.  A.  155,  23  Am.  St 
Eep.  95;  Wheeler  v.  Taylor,  32  Or.  421,  62 
Pac.  183,  67  Am.  St  Rep.  640;  Beers  t. 
Sharpe,  44  Or.  886,  75  Pac.  717. 

[4]  The  plaintiff  testified  that  in  securing 
a  patent  for  the  land  and  thus  obtaining  a 
legal  title  to  the  premises  she  was  obliged 
to  expend  the  sum  of  $250,  one-half  of  wlilch 
the  defendants  agreed  to  refund,  but  that 
they  Iiad  not  paid  any  part  thereof.  It  will 
be  remembered  the  reply  seeks  to  offset  such 
part  against  the  claim  for  one-half  the  tax- 
es, which  is  admitted  in  that  pleading  to 
have  been  paid  by  the  defendants.  The  pat- 
ent was  obtained  in  1896,  and  more  than  six 
years,  the  limit  of  the  statute  in  such  claims, 
had  run  against  the  demand  before  tills  suit 
was  instituted.  That  claim  was  therefore 
barred,  and  an  error  was  committed  in  al- 
lowing any  part  of  it  as  an  offset 

[f ,  (]  The  testimony  shows  that  the  plain- 
tiff made  some  improvements  upon  the  land, 
the  cliief  of  which  was  an  addition  to  the 
house ;  bttt,  as  this  building  was  burned,  the 
plaintiff  can  now  derive  no  benefit  therefrom. 
The  other  improvements  were  trivial,  and  no 
allowance  wUl  be  made  therefor. 

For  the  error  committed  in  offsetting  the 
plaintiff's  claim  against  that  of  the  defend- 
ants, the  decree  is  modified  so  as  to  require 
her,  as  a  condition  precedent  to  partition  of 
the  premises,  to  pay  to  the  defendants  one- 
half  of  1252.36,  the  sum  laid  ont  by  them  on 
account  of  taxes. 

In  all  other  respects  the  decree  is  affirmed. 

BEAN,  BENSON,  and  McBRIDB,  JJ., 
concur. 


Cirr  OP  PORTLAND  ▼.  ORAHS. 

(Supreme  Court  of  Oregon.    Oct  17,  1918.) 

1.  CsaujXAL  Law  «s>117&— Appkai.— Iwoou- 
PLEIB  REcoan. 
On  ap|>eal  from  judgment  of  the  circuit 
court  dismissing  complaint  against  defendant 
for  violation  of  a  city  ordinance  after  convic- 
tion by  the  nranicipal  court,  where  the  only 
papers  before  the  court  were  a  copy  of  the  orig- 
mal  complaiiit  judgment  in  the  municipal  court 
notice  of  appeal  to  the  circuit  court  and  the 
ondertaking,  the  judgment  of  the  circuit  court, 
the  notice  of  appeal  on  behalf  of  the  state  and 
its  undertaking,  tlie  Supreme  Court  cannot  de> 
termine  whether  the  decision  of  the  circuit 
oourt  was  erroneous. 

[E^.    Note.— For   other    cases,    see-  Criminal 
Law,  Cent.  Dig.  i  3001 ;   Dec.  Dig.  «=9U79.] 


2.  Cbhiihai.  Law  «s>1184(Q)— Affbai.— Dk- 

CISION. 

On  the  city's  appeal  from  judgment  of  the 
circuit  court  holding  uneonstitntional  an  ordi- 
nance under  which  defendant  had  been  con- 
victed in  municipal  court,  the  Supreme  Court 
must  affirm,  though  the  ordinance  was  consti- 
tutional, if  the  facts  disclose  that  defendant 
was  innocent  since  a  sound  ruling  of  the  cir- 
cuit oourt  as  to  guilt  or  innocence  must  be  sus- 
tained, notwithstanding  the  Supreme  Court's 
dissent  from  the  reasons  upon  which  it  was 
made. 

[I!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2991 ;  Dec.  Dig.  <Se=>1184(6).1 

Department  I.  Appeal  from  Circuit  Court 
Multnomah  County;  Robert  O.  Morrow, 
Judge. 

B.  J.  Gralu  was  convicted  In  municipal 
court  of  the  violation  of  an  ordinance  of  the 
dty  of  Portland,  and  from  Judgment  for  him 
on  appeal  to  the  circuit  court  the  state  ap- 
peals.  Judgment  affirmed. 

In  the  municipal  court  for  tbe  dty  of  Port- 
land the  defendant  was  convicted  of  the  vio- 
lation of  a  certain  ordinance  relating  to  the 
height  of  fences.  He  appealed  to  the  circuit 
court  The  result  of  the  hearing  in  that  tri- 
bunal was  the  following  judgment: 

"Now  at  this  time  this  matter  coming  on  for 
hearing,  upon  appeal  from  the  municipal  court 
of  the  city  of  Portland,  wherein  the  aefendant 
was  fined  the  sum  of  f25  for  a  violation  of  sec- 
tion 483  of  Ordinance  No.  29916,  being  entitled 
an  ordinance  amending  section  4£3  of  Ordinance 
No.  21455.  as  heretofore  amended,  and  the  facts 
having  been  stipulated  herein,  and  the  court 
having  considered  said  ordinance  end  the  facts, 
as  stipulated,  and  being  fully  advised  in  the 
premises,  finds  that  said  section  483  of  said 
ordinance  is  unconstitutional  and  void,  and  it 
Is  therefore,  hereby  considered,  ordered  and  ad- 
judged that  the  said  complaint  or  action  filed 
herein  against  tbe  defendant  be  and  the  same  is 
hereby  dismissed,  and  it  is  further  ordered  and 
adjudged  that  the  defendant's  bondsman  be  and 
he  is  released  from  further  liability  herein." 

The  city  has  appealed. 

Stanley  Meyera,  of  Portland  (W.  P.  La 
Roche,  of  Portland,  on  the  brief),  for  appel- 
lant O.  A.  Neal,  of  Portland  (WUson,  Neal 
&  Rossman,  of  Portland,  on  tbe  brieOi  for 
respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1, 2]  There  Is  no  bill  of  exceptions. 
AH  we  have  before  us  Is  a  topy  of  the  origi- 
nal complaint  In  the  municipal  court;  the 
judgment  there;  tbe  notice  of  appeal  to  the 
circuit  cotirt  and  Its  attendant  undertaking: 
the  Judgment  of  tbe  latter  tribunal  already 
quoted;  and  the  notice  of  appeal  on  l>ehalf 
of  the  city,  with  Its  undertaking.  In  such 
a  condition  of  the  record  we  cannot  determine 
whether  the  decision  was  erroneous  or  not 
It  may  have  been  that  tbe  facts  stipulated 
did  not  disclose  an  offense  against  the  mu- 
nicipal enactment  We  are  not  concerned 
with  the  reason  given  by  the  court  for  its 
conclusion.  If,  indeed,  the  facts  disclosed 
that  the  defendant  was  innocent  we  would  be 
compelled  to  uphold  the  decision  of  the  cir- 


d^iFor  otber  cases  see  >ame  toulo  and  KBY-NUMBSR  m  all  Key-Numbered  Dtse«ta  and  Indexes  . 
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colt  court,  although  the  Judge  put  It  on  the 
ground  that  the  defendant  was  baldheaded, 
and  hence  entitled  to  favorable  consideration. 
In  paraphrase  upon  the  language  of  Mr.  Jus- 
tice lUeld  In  Pennoyer  t.  Neff,  95  U.  S.  714, 
722,  24'  L.  Ed.  565,  if  this  position  is  sound 
the  ruling  of  the  circuit  court  as  to  the  guilt 
or  Innocence  of  the  defendant  must  be  sus- 
tained, notwithstanding  our  dissent  from  the 
reasons  upon  which  It  was  made.  It  is  the 
duty  of  the  appellant  to  put  his  finger  on 
substantial  error  in  the  judgment  as  a  result 
of  the  trlaL  It  avails  him  nothing  to  quar- 
rel with  the  argument  of  the  court  if  the  final 
determination  may  be  right 

Owing  to  the  paucity  of  the  record  we  can- 
not settle  wheUier  the  ultimate  conclusion 
of  the  court  was  erroneous  or  not,  and  hence 
the  Judgment  must  be  affirmed. 

MOORE,  G.  J.,  and  McBBIDE  and  BEN- 
SON, JJ.,  concur. 


WAKEFIELD  v.  SUPPLE. 
(Supreme  Court  of  Or^on.    Oct  17,  1916.) 

1.  Appeal  and  Ebbob  «s»1016(3)— Bbtibw— 
New  Tbial. 

The  trial  court  having  the  power,  within 
the  time  allowed,  to  set  aside  a  final  deteimina- 
tion  and  order  a  new  trial  when  it  discovers  a 
mistake  of  law  has  been  made  which  would 
necessitate  a  reversal  on  review,  the  question 
to  be  considered  on  appeal  from  an  order  allow- 
ing a  motion  to  set  aside  a  verdict  and  judg- 
ment and  for  a  new  trial,  because  of  error 
committed  by  overruling  a  motion  for  nonsuit 
and  a  motion  for  a  directed  verdict  for  defend- 
ant because  an  alleged  oral  modification  of  an 
original  written  contract  was  not  established, 
is  whether  the  evidence  received  in  respect  to 
the  alleged  oral  modification  was  sufficient  to 
authorize  a  submission  of  the  cause  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3860^^866;  Dec.  Ug.  «=» 
1015(3).] 

2.  CoNTBACTs  «=9238(2)  —  Modification  — 
Wbitien  Cohtbacts— Subsequent  Pabol 
aobeeuent.  ' 

The  terms  of  a  written  contract  may  be 
altered  by  a  subsequent  parol  agreement  of  the 
parties. 

[E}d.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  {<  HIT,  1123;  Dec.  Dig.  «=> 
238(2).] 

3.  CoNTSAOTS  «=924S  —  Evidence  —  Svm- 

CIENCT. 

In  an  action  to  recover  compensation  for 
additional  work  done,  not  contemplated  in  an 
original  written  agreement  but  alleged  to  have 
been  authorized  by  a  subsequent  parol  modifica- 
tion of  the  written  contract  evidence  of  con- 
versations and  correspondence  between  tlie  par- 
ties held  insufficient  to  go  to  the  jury  as  tend- 
ing to  establish  that  the  alleged  subsequent  oral 
agreement  modifying  the  written  contract  was 
made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1140;    Dec.  Dig:  «=>248.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  Robert  Wakefield  against  Joseph 
Supple.  Judgment  for  plaintiff,  and,  from 
an  order  allowing  defendant's  motion  for  a 
new  trial,  plaintiff  appeals.    Afilrmed. 


This  was  an  action  to  recover  money.  Vbe 
basis  of  the  action  is  a  contract,  set  out  in 
the  complaint,  and  reads: 

"Joseph  Supple  having  entered  into  a  sub- 
contract with  the  Portland  Iron  Works  for  the 
furnishing  of  all  labor  and  material  and  for  the 
building  of  steel  hulls,  trusses,  ladders,  etc.,  as 
well  as  all  carpenter  and  wood  work,  for  the 
two  United  States  engineers'  dredges  'Multno- 
mah' and  'Wahkiakum,'  hereby  enters  into  an 
agreement  with  Robert  Wakefield,  whereby  on 
consideration  hereinafter  mentioned : 

"Joseph  Supple  agrees  to  prepare  the  ways, 
falsework  and  scaffolding,  at  the  yards  of  Uie 
O.-W.  R.  R.  &  N.,  known  as  the  'Boneyard,' 
for  the  building  and  erection  of  the  two  dredg* 
es  above  named,  and  deliver  f.  o.  b.  cars,  all  of 
the  steel  work  for  hull,  fabricated  and  ready 
for  erection,  but  not  riveted,  nor  bolted  up,  and 
all  of  the  steel  work  for  trusses  and  ladder, 
fabricated  and  riveted,  but  not  assembled. 

"Robert  Wakefield  agrees  that  he  will  receive 
this  material  from  cars,  and  will  furnish  bis 
own  means  and  apparatus  for  unloading  the 
material,  stormg  same  until  wanted,  and  erect 
and  assemble  same  in  place,  in  accordance  widi 
the  plans  and  specificationB,  approved  for  this 
work,  by  the  United  States  engineers. 

"That  he  will  do  aU  of  the  bolting  up,  rivet- 
ing, caulking  and  testing,  to  the  satisfaction  of 
the  inspector,  and  in  accordance  with  these 
plans  and  specifications. 

"Joseph  Supple  will  furnish  all  labor  and  ma- 
terial necessary  for  blocking,  staging  and 
launching.  It  being  herewith  -  reiterated,  that 
aU  tools  and  all  gears  for  handling  and  rigging 
of  all  steel  work  of  whatever  nature,  will  be 
furnished  by  Robert  Wakefield,  and  that  all 
wood  work  and  material  and  labor  for  founda- 
tions will  be  furnished  by  Joseph  Supple,  ex- 
cept that  used  for  hoisting  and  noistiug  gears. 

"In  consideration  of  the  above  agreement 
Joseph  Supple  agrees  to  pay  Robert  Wakefield, 
fifteen  dollars  ($15;00)  for  every  ton  of  bull 
material  erected  and  put  together,  and  seven 
and  one-half  dollars  ($7.50)  per  ton  for  the  as- 
sembling of  the  trusses  and  ladders. 

"It  is  mutually  agreed  on,  tliat  the  actual 
wei^t  on  cars  shall  be  ascertained  from  the  R. 
R.  Co.,  and  that  these  weights  shall  be  taken 
as  basis  on  which  Robert  Wakefield  shall  make 
bis  charges. 

"Joseph  Supple  agrees  to  make  payments  to 
Robert  Wakefield,  at  the  time  and  at  the  rate, 
as  he  receives  his  paymente  for  work  completed 
from  the  Portland  Iron  Works. 

"It  is  particularly  understood  between  the 
two  contiactiiw  parties,  Uiat  the  same  condi- 
tions of  the  terms  of  the  specifications  above  re- 
ferred to,  as  well  as  the  conditions  of  the  con- 
tract entered  upon  between  Joseph  Supple,  and 
the  Portland  Iron  Works,  as  far  as  they  pre- 
vail, and  that  any  dispute  as  to  the  interpreta- 
'tion  (rf  these  specifications  and  contract  shall 
be  subject  to  the  decision  of  the  inspector  rep- 
resenting the  contracting,  engineer  of  the  U.  e. 
government 

"Inaanoch  as  Joseph  Supple  has  entered  in* 
to  a  subcontract  with  the  Great  Lakes  E!n- 
gineering  Company,  of  Detroit,  Michigan,  to 
fabricate  for  him  the  steel  hull  materiid  alMve 
mentionedj  and  inasmuch  as  this  lasb-named 
company  is  responsible  for  the  proper  fabrica- 
tion of  the  material,  in  accordance  with  the 
specifications  and  plans,  and  have  agreed  to 
have  one  of  their  men  present  while  die  work 
of  erection  and  assembbng  is  under  way,  it  is 
hereby  agreed  that  Robert  Wakefield  hereby  ae- 
oepts  the  guarantee  furnished  Joseph  Supple 
by  the  said  Great  Lakes  Engineering  Works, 
and  agrees  to  take  np  and  setne  with  said  rep- 
resentative, any  discrepancies  which  may.  be 
discovered  on  the  work  and  material,  and  make 
bis  own  agreements  for  extra  charges  for  the 
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correction  of  aii7  ponible  ehanfes  or  mistakes 
discovered,  due  to  faulty  fabrication  on  the 
part  of  the  Great  Lakes  Engineering  Works. 

"In   witness  of  the  above  the  parties  herein 
mentioned    have    hereto   set   their    hands    and 

'""Portland.  Ore.,  Feb.  U.  1913.  ^       , 
"[Signed]    Joseph    Supple. 
"[Signed]    Bobert  WakeEeld." 

The  liritlatory  pleading  charges.  In  effect: 
That  when  the  plaintiff  entered  Into  that 
agreement  he  had  been  and  waa  a  bridge 
builder  and  was  unacquainted  with  the  con- 
struction of  any  part  of  a  ship  or  the  cost  of 
doing  snch  work.  That  the  defendant  for  a 
long  time  had  been  engaged  In  shlpbnlldlng 
and  knew  the  plaintiff  was  not  familiar  there- 
with, and  that  he  relied  upon  the  repre- 
sentations made  by  the  defendant  and  his 
agents  In  relation  thereto.  That,  when  In- 
formed of  the  plaintiff's  want  of  Imowledge 
in  these  particulars,  the  defendant  advised 
him  to  consult  with  Fred  Ballln,  a  ahlp- 
bulldlng  engineer  who  had  prepared  the  plans 
for  the  dredges  and  was  to  have  charge  of 
the  construction  thereof  and  upon  whose 
word  he  could  rely.  That  plaintiff  therenpoo 
conferred  with  Ballln,  who  Infoimed  him 
that  the  steel  plates  to  be  used  In  boildlng 
the  dredges  would  arrive  In  Portland,  Or., 
with  all  the  smaller  parts  riveted  to  the 
larger  portions  in  such  manner  as  to  be  con- 
veniently shipped  by  rail  and  plaintiff  would 
be  required  only  to  bolt  and  rivet  the  larger 
sections  together  on  the  job;  that  the  mate- 
rial to  be  used  would  be  free  from  rust,  each 
piece  plainly  marked,  all  plates  to  be  calked 
would  be  beveled-sheared ;  that  all  punched 
holes  would  be  reamed  M  as  to  counterslak 
the  rivet  heads;  that  all  necessary  bolts 
would  be  supplied  by  the  defendant;  that 
plaintiff  would  be  required  to  drive  only 
abont  ISO  rivets  to  the  ton  of  material ;  and 
that  all  the  plates  would  be  painted  before 
delivery.  That  the  plaintiff  believed  and  re- 
lied upon  each  of  these  representations.  That 
at  the  time  they  were  made  Ballln  was  In- 
terested with  the  defendant  In  whatever 
profits  the  latter  might  make  under  his  con- 
tract for  constructing  the  dredges,  of  whldi 
partnership  the  plaintiff  had  no  knowledge. 
That  Immediately  uiwn  signing  the  contract 
the  plaintiff  engaged  mechanics  and  laborers, 
assembled  his  machinery,  and  notified  the  de- 
fendant of  his  readiness  to  commence  work 
on  the  dredges,  but  no  material  therefor  was 
delivered  until  June  16,  1918,  when  that 
which  arrived  was  not  connected  In  any  man- 
ner. That  no  bolts  wqre  furnished.  That  it 
was  necessary  tor  the  plaintiff  to  drive  240 
rivets  to  the  ton  of  material.  That  the  mem- 
bers thereof  were  not  marked  for.  Identlflca- 
UoD.  That  the  punched  holes  did  not  fit  one 
with  another  and  were  not  reamed,  and  that 
material  was  rusty  and  nnpalnted.  That  at 
the  time  Ballln  made  such  representations 
be  kitew  they  were  false  and  uttered  them 
with  intent  to  defraud  the  plaintiff  and  to 
Indnee  Um  to  oiter  Into  the  contract  herein- 


before set  forth.  That  when  the  delivery  of 
the  material  was  thus  delayed,  and  the  plain- 
tiff discovered  the  extra  amount  of  work  re- 
quired, and  learned  of  Ballln's  financial  in- 
terest tn  the  profits  which  he  was  to  obtain, 
the  plaintiff  Informed  the  defendant  of  the 
falsity  of  his  agent's  representations,  called 
attention  to  the  faulty  condition  of  the  ma- 
terial, and  to  the  amount  of  work  necessary 
to  assemble  and  prepare  the  parts,  and  In- 
formed him  of  the  resulting  delay  and  dam- 
age which  the  plaintiff  would  sustain  by  rea- 
son thereof. 
"That    thereupon    the    defendant    orally    te- 

a nested  pUintin  to  enter  upon  and  complete 
le  work  of  erecting  said  materials  in  place, 
and  thereupon  agreed  oraliy  with  plaintiff  that 
he  (defendant)  would  pay  plaintiff  whatever  the 
work  and  labor  was  found  to  be  reasonably 
worth  at  the  conclusion  of  said  work,  taking 
into  account  all  the  facts  and  circumstances  in 
connection  with  the  work,  induding  the  delay, 
and  agreed  to  pay  plain  tiff  the  reasonable 
worth  and  valne  of  any  materials  furnished  by 
plaintiff.  That,  in  reliance  upon  said  oral 
promise,  this  plaintiff  did  completely  erect  and 
assemble  all  materials  in  place  for  said  two 
hulls  upon  the  dredges  'Multnomah'  and  'Wah- 
kiakum' and  furnished  various  materials  there- 
for. That  the  reasonable  worth  and  valoe  of 
the  work,  labors,  and  materiiOs  so  furnished 
by  plaintiff  to  defendant  upon  said  two  hulls 
is  the  sum  of  $29,408.98,  of  which  defendant  has 
paid  only  $8,786,  leaving  a  balance  due  plaintiff 
in  the  sum  of  $20,628.98,  which  bahince  and 
any  part  thereof  defendant  refuses  to  pay,  and 
said  defendant  refuses  to  recognize  that  this 
plaintiff  has  any  rights  in  the  premises  other 
than  the  rights  fixed  in  the  written  contract 
hereinbefore  referred  to,  and  said  defendant  re- 
fuses to  consider  with  plaintiff,  plaintiff's  rights 
in  the  premises,  and  defendant  renounces  and 
denies  plalntUTs  rights  in  the  premises." 

Judgment  was  demanded  for  the  sum  of 
$20,623.98. 

The  answer  denied  most  of  the  material 
averments  of  the  complaint;  and  particularly 
with  respect  to  the  alleged  misrepresenta- 
tions mentioned.  For  a  separate  defense,  the 
answer  sets  forth  the  clrcumstancies  attend- 
ing the  making  of  the  contract  and  alleges 
that  the  plaintiff  received  from  the  Great 
Lakes  Engineering  Works,  which  corporation 
furnished  the  material  that  was  used  in  con- 
structing the  dredges,  various  sums  of  mon- 
ey as  compensation  and  settlement  for  chang- 
es necessitated  In  the  material  furnished,  and 
for  the  mistakes  In  the  fabrication  thereof, 
and  thereupon  he  agreed  to  withdraw  his 
Claim  for  extra  compensation  on  account  of 
reaming  and  countersinking,  and  by  reason 
thereof  he  Is  now  estopped  to  assert  or  claim 
that  any  sum  Is  due  him  therefor.  Other 
matters  are  set  forth  in  the  answer  as  fur- 
ther defenses.  The  reply  put  In  issue  the 
allegations  of  new  piatter  in  the  answer,  and 
based  on* these  Issues  the  cause  was  tried, 
resulting  In  a  verdict  and  Judgment  for  the 
plaintiff  in  the  sum  of  $4,500.  Upon  applica- 
tion therefor,  It  was  determined  In  part  as 
follows : 

"The  court,  after  hearing  arguments  of  the 
respective  counsel,  being  fully  advised,  and  be- 
ing of  the  opinion  that  error  was  committed 
during  the  trial  by  overruling  the  motion  for    . 
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nonsuit  and  OTerralin;  the  motion  for  a  direct- 
ed verdict  for  defendant  and  that  a  new  trial 
should  be  granted,  it  is  therefore  ordered  that 
the  motion  to  set  aside  the  verdict  and  judg- 
ment, and  for  a  new  trial,  be  and  the  same  Is 
hereby  allowed." 
From  this  order  the  plaintiff  appeals. 

Coy  Burnett,  of  Portland  (McKlnley  Eaue, 
of  Madras,  on  the  brief),  for  appellant.  Ar- 
thur Longguth  and  Henry  L.  Lyons,  both  of 
Portland,  for -respondent. 

MOORE],  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  In  Smith  Typewriter  C!o.  v. 
McGeorge.  72  Or.  523,  143  Pac.  905,  it  was 
held  that  when  the  trial  court,  within  the 
time  allowed,  discovers  that  such  a  mis- 
take of  law  has  been  made  at  the  hearing 
of  a  cause  as  would  necessitate  a  reversal 
of  the  judgment  if  brought  up  for  review, 
such  final  determination  may  be  set  aside  and 
a  new  trial  ordered.  To  the  same  effect,  see, 
also,  Rudolph  v.  Portland  Ry.,  L.  &  P.  Co., 
72  Or.  560,  144  Pac.  93 ;  Frederlclt  &  Nelson 
V.  Bard,  74  Or.  467,  145  Pat  669;  McGlnnls 
T.  Studebaker,  75  Or.  519,  146  Pac.  826,  147 
Paa  525,  L.  R.  A.  1916B,  868;  Delovage  v. 
Old  Oregon  Creamery  Co.,  76  Or.  430,  147 
Pac.  392,  149  Pac.  317 ;  Pullen  v.  Eugene,  77 
Or.  320,  146  Pac.  822,  147  Paa  768,  1191, 
161  Paa  474.  Predicated  upon  this  rule, 
the  question  to  be  considered  Is  whether  or 
not  the  evidence  received  In  respect  to  the 
alleged  oral  modification  of  the  original  con- 
tract was  sufficient  to  authorize  a  submission 
of  the  cause  to  the  jury.'  The  rule  is  settled 
that  the  terms  of  a  written  contract  may  be 
altered  by  a  subsequent  parol  agreement  of 
the  parties.  Plppy  v.  Wlnslow,  62  Or.  219, 
125  Pac.  298;  City  Messenger  Co.  v.  Postal 
TeL  Co.,  74  Or.  433,  145  Pac.  657.  The  plaln- 
tilTs  testimony  tends  to  support  the  aver- 
ments of  the  complaint  in  resjpect  to  the  de- 
lay occasioned  by  falling  to  deliver  the  mate- 
rial within  the  time  expected,  and  also  as  to 
the  extra  amount  of  labor  necessitated  by 
reaming  the  punched  boles  In  the  plates.  In 
a  letter  which  he  wrote  to  the  defendant 
May  28,  1913,  In  referring  to  these  matters; 
he  says: 

"Of  course,  this  long  wait  has  caused  me  con- 
siderable expense,  as  I  have  had  to  keep  men 
within  call  and  keep  a  plant  down  there  ready  at 
all  times  to  anload  the  material.  I  think  I  am 
entitled  to  some  compensation  for  all  this  delay 
and  should  be  pleased  to  hear  from  you  in  the 
matter,  as  I  do  not  wish  to  be  unreasonable  or 
make  any  unreasonable  demands.  Further, 
when  I  took  the  work  it  was  expected  that  tiie 
erection  bolts  would  be  furnished  with  the  ma- 
teriaL  I  have  had  to  furnish  these  bolts  and 
tbink  it  would  be  no  more  than  right  that  you 
should  paj  for  them,  as  I  took  the  work  at  a 
very  low  figure.  As  there  la  considerable  of  the 
material  on  hand  now,  we  have  started  to  get  it 
together  and  think  we  should  have  some  under- 
standing about  the  lost  time  that  has  passed 
before  g<^g  any  further." 

Plaintiff  on  June  11,  1913,  again  wrote 
the  defendant  as  follows: 

"I  am  assembling  and  riveting  hulls  for  the 
two  government  dredges,  the  work  having  been 
ondertaken,  as  per  my  contract  of  February  11, 
1913.    Not  havmg  specifications  or  plans  show- 


ing details  and  descriptions  of  the  work,  I  de- 
rived my  information  for  the  work  required 
from  fVed  A.  Ballin.  At  the  time  our  contract 
was  signed  it  was  expected  that  the  steel  would 
arrive  in  a  few  days,  l^e  last  four  cars  of  this 
steel  arrived  yesterday,  being  about  two  months 
later  than  expected  and  the  other  cars  having 
been  strung  along  one  at  a  time  made  it  neces- 
sary to  keep  a  force  of  men  on  hand  in  readi- 
ness to  unload  this  material  and  adding  addi- 
tional expense  to  the  cost  of  the  work.  It  was 
expected  that  erection  bolts  would  be  furnished 
with  tliis  material  and  as  I  furnished  these  bolts 
I  should  be  paid  for  the  same.  The  plates  that 
have  to  be  calked  were  to  have  been  beveled- 
sheared,  which  was  not  done.  All  connections 
were  to  have  been  riveted  to  the  large  members.  | 
Failure  to  do  this  has  increased  the  number  of 
rivets  to  be  driven  and  the  steel  being  in  small  . 
pieces  adds  to  the  difficulty  and  cost  of  handling  I 
same.  The  wedges  to  be  used  as  stop  waters  at 
the  butt  of  the  lower  sheets  should  have  been        i 

Sunched  at  the  shop  and  this  will  have  to  be 
one  before  they  are  driven,  as  it  would  be  too 
expensive  to  drill  them  after  they  are  in  place.        i 
As  these  changes  will  make  the  work  cost  more        ' 
than  the  prices  given  in  my  contract,  I  suggest 
that  you  and  Mi.  Ballin  meet  me  at  the  yard  at        | 
your  earliest  convenience  and  reach  some  agree- 
ment to  take  care  of  this  additional  cost.    I  do 
not  wish  you  to  be  dissatisfied  nor  do  I  wish  to 
be  ODt  any  money  on  account  of  this  work." 

From  a  letter  written  by  Wakefield  to  i 
Supple  July  12,  1813,  an  ezoerpt  Is  taken  as  ' 
foUowB: 

"I  have  written  to  yon  repeatedly  stating  the 
difference  l>etween  the  Job  we  are  doing  and  the 
Job  we  contracted  to  do.  The  contract  express-  | 
ly  states  that  the  material  is  to  be  fabricated, 
which  I  understand,  means  ready  to  put  togeth- 
er, while  the  actual  work  we  are  doing  is  ream-  I 
iag  the  thing  entirely  all  over,  or  in  ouer  words 
there  has  been  no  work  done  except  merely 
punching  and  a  very  poor  job  at  that  The  ma- 
terial is  badly  marked  so  tiiat  it  is  very  difficult 
to  find  the  pieces  that  belong  together  and  lots 
of  the  material  that  should  be  put  together  un- 
der the  clause  'Fabrication'  is  shipped  loose, 
little  pieces  of  angle  2x2,  4  to  6  ft.  in  length.  I 
have  written  you  a  great  many  times  about  these 
differences  but  do  not  seem  to  ;et  any  direct 
results  from  them  other  than,  'will  make  it  all 
right  in  the  end'  but  there  is  so  much  to  be  made 
right  that  I  think  we  ought  to  have  an  under- 
standing now.  I  am  perfectly  willing  to  do  as 
we  agreed  in  our  contract  to  leave  our  differ- 
ences to  the  Inspector  for  the  government,  Mr. 
Baxter.  The  clause  in  the  contract  referring  to 
your  having  an  agreement  with  the  Great  Lakes 
Engineering  Company  for  the  fabrication  in 
whidi  they  are  responsible  for  the  proper  execn- 
tion  of  the  same,  their  representative  disclaims 
any  responsibility  for  mistakes  and  says  that  the 
reaming  is  especially  excluded  from  their  con- 
tract" 

Replying  to  this  communication,  the  de- 
fendant on  July  14,  1913,  wrote  the  plain- 
tiff a  letter  from  which  extracts  are  taken, 
viz.: 

"Dear  Sir:  Tour  favor  of  the  12tfa  inst.  dnly 
noted.  You  state  that  yon  have  written  a  num- 
ber of  letters  regarding  our  contract  for  tlie 
building  of  the  two  government  dredges,  and 
that  I  have  failed  to  answer  them  in  vrntiny. 
Permit  me  to  state  that  as  far  as  differences  ar« 
concerned,  there  is  no  need  to  take  up  any  gen- 
eralities, inasmuch  as  the  contract  itaelf,  stnteci 
very  definitely  and  positively  what  part  of  the 
work  is  to  be  done  by  yourself  and  me.  •  •  * 
You  further  agreed  to  settle  with  the  represent- 
ative of  the  Great  Lakes  Engineering  Works, 
any  discrepancies  which  may  be  discovered  on 
the  work  and  material,  and  make  your  ovw 
agreements  for  extra  charges,  and  for  Oitir  ool- 
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lection  for  the  eometion  of  any  poaalble  duui^ 
or  mistakes  discovered,  due  to  faulty  fabrication 
OB  tlie  part  of  the  Great  Lakes  Bngineering 
Works.  *  *  •  Yon  further  state,  that  I  made 
^ou  understand  that  I  would  'Make  It  all  rixht 
m  the  end,'  implying  that  I  acknowledged  that 
there  was  something  to  make  all  right.  I  wish 
to  dispel  this  impression  emphatically,  as  so 
far  nothing  has  appeared  on  which  you  could 
base  any  claims  against  me  under  oar  contract. 
I  did  say  and  meant  to  say,  that  where  you 
could  show  that  I  owed  yon  any  money  in  the 
end,  I  wonld  pay  you,  provided  yon  could  make 
the  right  kind  of  a  showing.  *  *  *  I  under- 
stand from  Capt  Haight,  representing  the  6. 
L.  E.  W.,  that  he  la  willing  to  correct  any  mis- 
takes made  in  fabrication. 

The  qnotatlonB  from  tbese  lettere  partly 
express  the  dispute  ezlstlug  between  the  par- 
ties. It  appears  from  the  testimcHiy  that  the 
plaintlfC  sustained  a  financial  10ss  by  reason 
of  the  delay  In  delivering  the  material ;  that 
he  was  hindered  in  the  performance  of  his 
work  in  assembling  the  parts  because  the 
numbers  placed  thereon  were  worn  off  by 
transportation;  and  that  he  was  hindered 
in  attonptlng  to  find,  or  In  procnring,  sub- 
stltuted  parts.  The  evidence  shows  that  Mr. 
Wakefield  setUed  with  C.  M.  Halght,  the 
representative  of  the  Great  Lakes  Engineer- 
ing Works,  from  whom  be  received  a  credit 
for  extra  work.  What  sum  was  thos  ac- 
counted for  Is  uncertain.  Mr.  Halght  stated 
upon  oath  that  $X35  was  so  credited,  while 
S.  B.  Booth,  who  as  bookkeeper  had  charge 
of  the  plaintiff's  office,  testtfled  the  plaintlll 
"received  something  like  |300  for  these  ex- 
tras that  cost  him  aboot  $20,000." 

It  will  be  taken  for  granted  that  the  plain- 
tlfTs  testimony  was  sufBdent  to  be  submit- 
ted to  the  jury  as  tending  to  substantiate 
the  averments  of  the  complaint  with  respect 
to  the  existence  of  a  partnership  between  the 
defendant  and  F.  A.  Ballln,  whereby  the  lat- 
ter was  to  have  received  a  consideration  for 
personally  supervising  the  work  of  construc- 
Ing  the  dredges.  It  will  also  be  assumed 
that  Wakefield's  testimony  was  adequate  to 
go  to  the  Jury  as  tending  to  establish  the 
all^atlons  of  the  primary  pleading  as  to 
Ballln's  asserted  representations,  though  such 
Imputed  declarations  are  denied  by  him. 
His  financial  Interest  in  the  contract  and  his 
alleged  falsiflcation  of  material  facts  to  the 
plaintiff  might  show  an  inducement  to  modi- 
fy the  written  contract.  While  such  incen- 
tive could  afford  a  valid  reason  for  altering 
the  original  agreement,  it  is  insuffldent  by 
itself  to  sanction  a  (^ange  in  any  of  the 
terms  of  the  writing. 

In  Barber  v.  Toomey,  67  Or.  452,  463,  136 
Pac.  343,  346,  Mr.  Justice  Ramsey  says: 

"In  order  to  establish  a  contract,  the  evidence 
should  show  when,  where,  and  with  whom  the 
ooDtract  was  made,  and  the  terms  tbeieoL" 

A  transcript  of  the  testimony  given  at  the 
trial  of  this  cause,  consisting  of  812  pages, 
has  been  carefully  read  and  considered ;  but 
from  such  researdi  we  have  been  unable  to 
find  any  witness  who  testified  to  a  modifica- 
tion of  the  original  agreement 


The  complaint  diarg«s; 

"That  upon  the  discovery  by  plaintiff  of  the 
delay  in  delivery  of  said  materials  and  members 
and  its  condition,  and  the  amount  of  work  re- 
quired to  erect  and  assemble  said  materials  in 
place  and  upon  discovery  by  plaintiff  that  said 
Ballln  was  financially  interested  with  said  de- 
fendant in  the  profits  to  be  made  from  said  con- 
tract, this  plaintiff  informed  defendant"  there- 
of; and  "that  thereupon  the  defendant  orally  re- 
guested  plaintiff  to  enter  upon  and  complete  the 
work  of  erectlBC  said  materials  in  place,  and 
therenpon  agreed  orally  with  plaintiff  that  he 
(defendant)  would  pay  plaintiff  whatever  the 
work  and  labor  was  found  to  be  reasonably 
worth  at  the  conclusion  of  said  work." 

The  testimony  shows  that  It  required 
about  three  weeks  to  transport  a  carload  of 
the  material  used  In  the  construction  of  the 
dredges  from  Detroit,  Mich.,  where  it  was 
'fabricated,'  to  Portland,  Or.  William  Wake- 
field, the  plaintiff's  son,  testified  that  the 
first  carload  was  sent  out  from  the  factory 
March  18,  1813,  and  the  last  carload  on  May 
21st  of  that  year.  The  first  carload  should 
have  arrived  about  April  10,  1913,  when  the 
plaintiff  evidently  discovered  that  the  smaller 
parts  of  the  material  had  not  been  bolted  or 
riveted  to  the  larger  members,  and  that  the 
marks  that  had  been  placed  on  the  plates 
had  been  worn  off  in  transit.  An  examina- 
tion of  the  letter  from  Wakefield  to  Supple, 
July  12,  1913,  wherein  it  is  stated,  "I  have 
written  you  a  great  many  times  about  these 
differences,  but  do  not  seem  to  get  any  di- 
rect results  from  them  other  than,  "will  make 
It  all  right  In  the  end,'  but  there  Is  so  much 
to  be  made  right  that  I  think  we  ought  to 
have  an  tuderstandlng  now,"  will  show  that 
on  that  date  no  definite  oral  agreement  had 
been  made.  On  his  direct  examination  the 
plaintiff's  attention  was  called  to  the  lan- 
guage thus  employed,  and  he  was  asked  by 
bis  counsel: 

"Now,  I  wish  you  would  tell  the  iury  what 
conversations  you  had  with  Mr.  Supple  wherein 
he  told  you  he  would  make  it  all  ri^bt  in  the 
end,  if  any." 

The  witness  replied: 

"WeU,  we  had  numerous  conversations  relat- 
ing to  differences  in  the  way  the  material  was 
being  delivered,  and  what  I  had  anticipated  and 
what  the  contract  to  my  ideas  called  for;  but 
Mr.  Supple  would  not  come  right  down  to  any- 
thing. Ue  would  always  be  sort  of  evasive  and 
say  he  would  look  it  up,  and  make  it  all  right, 
and  see  that  I  didn't  lose  anything,  and  that 
kind  of  talk.  Q:  Now,  along  in  June,  down  on 
the  works,  did  you  have  a  conversation  with 
Mr.  Supple?  A.  I  had  several.  I  had  one  I 
remembered  in  particular,  in  the  early  part  of 
June;  but  it  was  all  to  tne  same  purport,  com- 
plaints of  methods  of  delivery  and  condition  of 
the  stuff  as  delivered  and  the  poor  work  that 
was  done.  Q.  What  did  he  say,  if  anything?  A. 
He  promised  that  be  would  make  it  all  right;  to 
stop  kicking  and  he  would  see  that  it  was  all 
right.  Q.  See  that  what  was  all  right?  A. 
Why,  I  suppose  the  remuneration;  that  is  what 
we  were  talking  about  Q.  Remuneration  to 
whom?  A.  To  me,  I  suppose;  there  was  no- 
body else  interested.  Q.  And  for  what?  A.  BV)r 
the  building  of  the  dredges.  Q.  Did  you  then  go 
ahead  and  build  them?  A.  Yes,  I  went  ahead 
and  built  them  under  protest  right  from  the 
start,  objecting  at  all  times  from  the  start  about 
the  time,  and  explained  to  him  that  the  pro- 
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loocation  of  tlie  deUrery  wu  working  a  seriona 
harasbip  on  me;  tfaat  wages  were  going  up  all 
the  time;  and  that  the  men  I  had  who  would 
etay  by  me  and  knew  me  were  all  drifting  away 
one  at  a  time,  and  then  had  to  be  replaced  by 
somebody  else." 

Tbe  teetimony  shows,  however,  that  the 
only  exact  promise  made  by  the  defendant 
was  to  .the  effect  that  If  he  made  any  money 
by  bnildlng  the  dredges,  and  the  plaintiff 
lost  any,  in  performing  bis  part  of  the  agree- 
ment, Supple  would  aid  Wakefield.  Thus  Mr. 
Supple,  as  a  witness,  was  directed  by  ills 
counsel: 

"Tell  tbe  jnry  what  conversation  yoa  had  with 
Mr.  Wakefield  over  extras  or  over  this  contract 
in  which  be  said  something  about  suing  you,  and 
when  was  that?" 

Tbe  defendant  replied: 

"Well,  that  was  along,  as  near  as  I  can  re- 
member, about  four  weeks  or  so  before  I  paid 
him  the  last  payment.  He  said  he  guessed  he 
would  have  to  sue  me.  He  says,  'Welli.Joe,  you 
are  going  to  make  a  whole  lot  of  money  off  of 
this.  We  were  both  standing  oat  there,  and  I 
think  Mr.  Clark  was  standing  there,  and  he  (the 

flaihtifO  says,  'I  am  losing  money  on  it,  and 
think  I  will  have  to  sue  you.'  He  had  told 
me  that  before.  I  said,  'Well,  Mr.  Wakefield, 
if  you  will  push  this  thing  along,  and  I  make 
any  money  off  this  job,  and  yon  don't,  I  will 
help  you  out.'  Now,  that  is  what  I  said  to  him. 
*  *  *  Q.  What  did  he  say  then?  A.  He  said, 
'An  right,  we  will  let  it  go  at  that' " 

This  testimony  is  corroborated  by  that  of 
C.  M.  Halght,  who  quoted  Mr.  Wakefield 
when  the  latter  on  September  24,  1913, 
referring  to  the  adjustment  of  what  be  con- 
sidered unusual  amounts  with  respect  to 
constructing  tbe  hulls  of  tbe  dredges,  said: 

"But,  Joe,  you  don't  think  for  a  moment  that 
I  ought  to  pay  for  all  these  extra  bills?  Q. 
Whom  did  he  mean  by  'Joe'?  A.  Mr.  Supple. 
Mr.  Supple  sat  right  across  the  table  from  Mr. 
Wakefield,  and  Mr.  Supple  says,  'Well,  you  go 
ahead  and  rush  this  work  through,  and  I  don't 
know  but  what  I  am  going  to  be  at  a  loss-  the 
way  the  work  is  dragging  on;  and  when  the 
work  is  finished,  if  I  have  made  any  money  and 
you  show  you  have  lost  money,  I  will  make  it 
right  with  yon.' " 

Assuming,  without  deciding,  that  such  a 
promise  is  enforceable,  tbe  testimony  as  to 
the  avails  received  by  the  defendant  under 
the  terms  <rf  bis  contract  with  the  Portland 
Iron  Works  to  build  and  finish  the  dredges, 
except  to  tnmisb  and  Install  tbe  machinery, 
shows  that  be  lost  money  lu  complying  with 
the  terms  of  bis  agreement  The  defendant, 
speaking  of  this  matter  and  of  Mr.  Wake- 
field, testified  as  follows: 

"Kow,  I  didn't  suppose  I  had  to  help  him  out, 
or  I  didn't  owe  him  anything;  but  I  would 
divide  up  with  him;  I  would  help  him  out  if 
I  made  anything  and  he  didn't  *  *  *  Q. 
Did  you  make  anything,  or  did  you  lose?  A.  I 
I  am  out  Over  $13,000  in  hard-earned  money. 
I  didn't  get  it  out  of  any  extras  there  either; 
and  all  tlirough  their  fault  with  dilly-dallying 
along  with  the  work.  Q.  What  was  tbe  reason? 
A.  Because  they  (the  plaintiff  and  bis  employes) 
did  not  push  the  work  ahead.  They  misrepre- 
sented the  thing  to  me;  said  they  had  tools  and 
men  and  everything  and  they  would  push  this 
thing  right  along,  and  they  only  had  a  few  tools 
and  nothing  like  men  enough  to  build  a  boat 


one-qnarter  the  sice  of  eidier  one  of  tlioae  In 
any  kind  of  time.  If  they  had  done  the  work, 
I  would  have  come  out  all  right.  Q.  What  does 
this  113,000  consist  of,  this  loss?  Is  it  what  the 
government  holds  back?  A.  It  is  m<Hiey  I  paid 
out  and  the  most  of  it  is  money  that  tbe  govern- 
ment took  from  me  at  a  hundred  dollars  a  day, 
because  I  could  not  get  them  to  do  anything. 
I  could  not  get  the  work  along." 

A.  F.  Tarllton,  tbe  defendant's  bookkeeper, 
was  asked: 

"Do  you  know  whether  or  not  Mr.  Supple 
made  or  lost  money  on  this  contract,  yes  or  no? 
A.  He  lost  money.  Q.  State  if  you  know  what 
his  loss  was?    *    •    •    A.  It  is  $15,366.98." 

The  defendant  testified  that  Mr.  Ballln  was 
to  have  received  oompensatlon  for  aoperrls- 
ing  tbe  constraction  of  the  bulls  of  tbe 
dredges  if  any  money  had  been  made  under 
the  contract  ^vith  tbe  Portland  Iron  Works, 
and  this  witness  farther  stated  upon  oath 
that  be  so  informed  the  plaintiff  before  the 
latter  subscribed  his  name  to  the  agreement 

Mr.  Ballln  also  testified  that  he  made  no 
misrepreeentation  to  the  plalntlfl,  but  in- 
formed him  generally  of  tbe  nature  and  ex- 
tent of  tbe  work  required  to  be  performed, 
and  delivered  to  Mr.  Wakefield  a  set  of  the 
completed  plans  before  tbe  contract  was 
consummated. 

[3]  An  examination  of  the  testimony  con- 
vinces us  that  the  written  contract  was  never 
modified  by  any  subsequent  oral  agreement; 
tliat  the  evidence  received  on  this  branch  of 
tbe  case  was  insufilcient  to  be  submitted  to 
tbe  lory  as  lending  to  establish  the  aver- 
ment of  the  complaint  In  this  particular; 
and  that  no  error  was  committed  In  setting 
aside  the  verdict  and  Judgment 

It  follows  that  the  order  of  tbe  court  com- 
plained of  Is  affirmed. 

BEAN,  BENSON,  and  McBBIDB,  JJ..  con- 
cur. 


COEMACK  V.  CORMACK  et  al.     (No.  118.) 
(Supreme  Court  of  Oregon.    Oct  17,  1916.) 

MUNICrPAL    COBPOSATIONB    «=»484(1)— STREET 
lUPBOVElCENTS  —  ASSESSMENTS  —  FBEStTltF- 

TioN— Extending  Time  >ob  Work. 
The  charter  of  Portland,  declaring  that  an 
assessment  for  street  improvement  and  every- 
thing connected  therewith,  shall  be  presumed 
regular  till  the  contrary  is  shown,  and  that  the 
executive  board  shall  fix  the  time  in  which  an 
improvement  shall  be  completed  and  may  extend 
it  If  the  circumstances  warrant  an  assessment 
cannot  be  held  void,  merely  because  the  work 
was  completed  four  days  after  the  time  limited, 
there  being  no  evidence  that  the  executive  board, 
which  accepted  the  improvement  did  not  sea- 
sonably extend  the  time,  which  it  could  do  on  its 
motion,  though  it  appears  that  the  city  council 
attempted  to  extend  the  time  after  completion 
of  the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1137;  Dec.  Dig.  «=> 
484(1).] 

Department  1.  Appeal  from  Circuit  Court 
Multnomab  County ;  J.  P.  Kavanaugh,  Jii^dge. 

Action  by  Florence  A,  Cormack  against  A. 
J.  Cormack  and  others.    From  Judgment  for 
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plalntlfl,  defendant  City  of  Portland  appeals. 
Beversed  and  rendered. 

Tbls  Is  a  suit  to  determine  an  adverse 
claim  to  real  proi)erty.  The  allegation  of 
the  complaint  concerning  the  realty  Is  as 
follows : 

"That  plaintiff  now  is  and  for  a  long  time  past 
has  been  the  owner  of  the  following  described 
real  property,  sitnated  in  Multnomah  oounty, 
state  of  Oregon:  Lot  14  in  block  40,  Boaemere, 
an  addition  to  the  city  of  Portland." 

This  averment  Is  denied  by  tbe  answer,  bnt 
tbe  defendant  Ordemann  admits  that  he  has 
an  adverse  claim  to  the  preniises.  Affirm- 
atively he  alleges  matter  through  which  he 
became  the  owner  and  holder  of  a  certificate 
Issned  by  the  dty  treasurer  in  pursnance  of 
a  sale  to  satisfy  a  delinquent  assessment  for 
a  street  Improvement.  The  reply  denies  the 
transfer  to  the  defendant  Ordemann  of  the 
certificate  and  controverts  the  regularity  of 
the  action  of  the  treasurer,  but  otherwise 
admits  the  allegations  of  the  answer.  The 
reply  further  gives  a  history  of  the  street 
Improvement,  in  which  it  Is  said  that: 

"The  contract,  among  other  things,  provided 
that  the  said  work  should  be  fully  completed 
within  six  months  from  the  time  the  said  con- 
tract was  entered  into;  that  the  said  work  was 
not  completed  within  six  months  of  the  time  the 
contract  was  entered  into  and  was  not  completed 
until  the  4th  day  of  November,  1013;  and  that 
no  application  was  made  by  the  said  Oregon 
Independent  Paving  Company  for  an  extension 
of  time  within  which  to  complete  the  said  work." 

From  the  admissions  In  the  pleadings  and 
the  stipulation  of  facts  we  derive  the  fol- 
lowing rdsmn^  of  the  situation:  LAte  to 
1912,  the  council  of  the  dty  of  Portland 
regularly  passed  an  ordinance  providing  for 
the  Improvement  of  certain  streets,  designat- 
ing the  same  as  district  Improvement  No. 
261;  plaintUTs  property  being  within  the 
assessment  district  and  liable  to  taxation 
to  pay  for  the  betterment.  On  April  30, 1913, 
the  dty  contracted  with  the  Oregon  Inde- 
pendent Paving  Company  for  making  the 
Improvement,  and  thereafter.  In  pursuance 
thereof,  tbe  company  completed  the  work, 
which  was  subsequently  approved  and  ac- 
cepted by  the  counclL  The  contract,  "among 
other  things,  provided  that  the  said  work 
should  be  fully  completed  within  six  months 
from  tbe  time  the  said  contract  was  entered 
Into."  In  fact.  It  was  not  finished  until 
November  4,  1913,  and  the  contractor  made 
no  aiq>llcatlon  for  an  extension  of  time; 
bnt  on  the  date  last  mentioned  the  city 
coundl  granted  the  contractor  an  extension 
to  that  day  to  complete  the  work.  There- 
after the  city  authorities  took  regular  pro- 
ceedings to  enforce  the  assessment  as  by 
the  charter  provided,  resulting  in  tbe  sale 
already  mentioned,  and  it  is  the  outstanding 
certificate  of  sale  whldi  Is  the  basis  of  the 
adverse  dalm  to  plaintiff's  property.  It  is 
agreed  that  tbe  certificate  was  finally  trans- 
ferred to  the  dty.  The  only  defect  In  the 
whole  procedure  of  which  complaint  Is  made 
te  that  the  contractor  was  four  days  late  in 


completing  Its  undertaking.  Declaring  the 
certificate  null  and  void,  the  circuit  court 
entered  a  decree  in  favor  of  plaintiff  accord- 
ing to  her  prayer,  and  the  defendants  appeal. 

Ifc  E.  Latourette,  of  Portland  (Frederick 
De  Neffe,  of  Portland,  on  the  brief),  for  ap- 
pellant. Fred  L.  Everaon,  of  Portland,  for 
respondent. 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  C«rtaln  excerpts  from  the  charter 
of  the  dty  of  Portland  are  here  set  down: 

"Sec.  404.  In  any  action,  suit  or  proceeding 
in  any  court  concerning  any  assessment  of  prop- 
erty or  levy  of  taxes  authorized  by  this  charter, 
or  the  collection  of  such  tax  or  proceeding  conse- 
quent thereon,  such  assessment,  levy,  consequent 
proceeding,  and  all  proceedings  connected  aier»> 
with  shall  be  presumed  to  be  regular  and  to 
have  been  duly  done  or  taken  until  the  contrary 
is  shown." 

After  the  coundl  passes  an  ordinance  for 
making  any  Improvement,  the  control  of  the 
proceeding  according  to  the  diarter  passes 
to  a  body  called  the  executive  board  to  ad- 
vertise for  proposals  for  making  the  improve- 
ment and  to  make  contracts  for  the  faithful 
completion  of  the  work.  In  section  379,  we 
find  the  following: 

"It  shall  be  tbe  duty  of  tbe  executive  board 
to  fix  the  time  in  which  every  such  improvement 
shall  be  completed  and  it  may  extend  such  time 
should  the  circumstances  warrant.  The  said 
board  shall  have  power  and  authority  to  make 
all  written  contracts,  •  •  •  to  provide  for  the 
proper  inspection  and  supervision  of  all  work 
done  under  the  provisions  of  this  article,  and  to 
do  any  other  act  to  secure  tbe  faithful  carrying 
out  of  all  contracts,  and  the  making  of  improve- 
ments in  strict  compliance  with  the  ordinances 
and  specifications  thereof." 

Section  380  provides,  in  substance,  that, 
upon  consummation  of  any  improvement  to 
his  satisfaction,  the  dty  engineer  shall  certi- 
fy his  approval  thereof  to  tbe  auditor.  The 
latter  officer  In  turn  publishes  a  notice  of 
the  completion,  stating  when  the  acceptance 
of  the  Improvement  wUl  be  considered  by 
the  executive  board,  at  which  time  or  prior 
thereto  any  property  owner  may  file  objec- 
tions to  the  same.  If  upon  consideration 
of  tbe  grounds  of  opposition  it  appears  to 
the  board  that  the  Job  has  not  been  finished 
in  accordance  with  the  specifications  and 
contract,  "the  board  shall  require  the  same 
to  be  80  completed  before  accepting  it." 
After  the  executive  board  accepts  an  Im- 
provement, thenceforward  the  proceedings 
are  ministerial,  consisting  of  the  entry  by 
the  auditor  of  the  assessment  upon  the  dock- 
et of  the  dty  liens,  his  certification  to  the 
treasurer  after  a  certain  time  of  delinquent 
assessments,  and  the  sale  by  that  officer  of 
the  property  for  the  satisfaction  of  the  Hen. 

B^m  the  record  it  appears  that  the  plain- 
tiff made  no  -protest  whatever  against  the 
proceeding  ripening  into  the  assessment  until 
she  commenced  this  suit.  She  did  not  embrace 
her  opportunity  to  appear  before  the  execu- 
tive board  as  she  might  to  object  to  the  ac- 
ceptance of  the  work.     Under  the  require- 
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ments  of  section  401,  already  quoted,  the  bur- 
den is  upon  ber  to  point  out  a  fatal  defect 
in  tbe  procedure.  The  presumption  of  its 
regularity  attends  tbe  action  of  the  munici- 
pal authorities  until  the  contrary  Is  shown. 
In  this  respect  the  charter  la  a  restatement 
of  tbe  general  rule  that,  where  jurisdiction 
Is  shown  to  have  attended  the  inauguration 
of  a  proceeding,  it  is  safe  from  collateral 
attack  except  for  defects  which  make  it  ab- 
solutely void  on  its  face.  If  therefore  the 
procedure  under  consideration  appears  to  be 
consistent  with  what  rightfully  might  have 
been  done.  It  Is  Immune  from  the  attack 
aimed  by  this  suit 

In  Dunlway  v.  Portland,  47  Or.  103,  112, 
SI  Pac.  045,  048,  Mr.  Chief  Justice  Wolver- 
ton,  treating  of  objections  to  a  city  Improve- 
ment, said: 

"Bat,  however  this  may  be,  the  council,  as 
we  shall  see  presently,  presuinably  passed  upon 
the  objections,  and  Uie  plaintiffs  are  now  pre- 
cluded from  again  raising  the  iaane  in  this  col- 
lateral way,  except  it  be  shown  that  the  council 
has  itself  proceeded  fraudulently"— citing  au- 
thorities. 

In  Hendry  v.  City  of  Salem,  64  Or.  152, 
129  Pac.  531,  Mr.  Chief  Justice  McBride 
said: 

"l%e  proceedings  for  making  this  improvement 
seem  to  nave  been  entirely  regular,  and  the  coun- 
cil had  jurisdiction  to  order  the  improvement 
and  to  enter  into  the  contract  This  being  the 
case,  mere  irregularities  in  the  method  of  car- 
rying on  the  work  will  not  be  sufficient  to  re- 
lease the  property  owners  from  the  obligation  of 
paying  their  assessments.  •  •  •  The  coundl 
accepted  the  improvement,  and,  in  the  absence 
of  fraud,  their  decision  that  it  complied  with  the 
contract  is  conclusive"— citing  authorities. 

No  reference  Is  made  by  the  plaintiff  to 
any  act  of  the  executive  board.  The  pre- 
rogative of  that  body  to  fix  the  time  for 
the  fompletlon  of  the  work  was  invaded  by 
the  council  when  It  put  into  tbe  ordinance  the 
provision  on  that  point.  In  that  respect  the 
ordinance  is  not  controlling  In  the  issue  here. 
For  aught  that  appears,  as  It  might  properly 
have  done,  the  executive  board  may  have  ex- 
tended the  time  for  the  completion  of  the 
undertaking.  It  matters  not  that  the  con- 
tractor made  no  application  for  such  an  in- 
dulgence. In  its  capacity  as  general  director 
of  the  undertaking  tbe  executive  board  could 
have  extended  the  time  on  its  own  motion  so 
as  to  bind  the  city  and  ultimately  the  tax- 
payer. It  was  the  contract  and  not  the 
ordinance,  that  controlled  the  parties  on  that 
feature.  Like  all  other  contracts,  the  parties 
to  the  same  by  their  lawfully  authorized 
agents  could  waive  or  modify  any  of  its  re- 
quirements or  make  a  new  contract  within 
the  scope  of  the  authority  of  the  representa- 
tive. Until  tbe  contrary  la  made  to  appear 
by  the  complaining  party,  under  the  prece- 
dents and  charter  cited,  we  must  presume  in 
aid  of  the  proceeding  that  all  this  was  done. 

The  complaint  does  not  disclose  any  injury 
to  the  rights  of  the  plaintiff.  It  would  be 
Inequitable  to  grant  her  exemption  from  pay- 


ment for  an  improvanent,  the  only  obJecUon 
to  which  is  that  it  was  not  completed  until 
four  days  after  the  time  provided  therefor 
seems  to  have  elapsed,  when  we  are  able 
to  presume  that  the  executive  board  extended 
the  time,  and  that  too,  while  the  term  of  tbe 
contract  was  yet  unexpired. 

The  decree  of  the  circuit  court  la  reversed, 
and  one  here  entered  dismissing  the  plain- 
tUTs  suit 

MOORE,  C.  J.,  and  HcBRIDB  and  BBN- 
SON,  JJ„  concur. 


STATE  V.  MISHI^BR. 
(Supreme  (3oart  of  Oregon.    Oct  17,  1016.) 

1.  iNoicncKNT  Ann  Infobication  cs=3ll0(18)— 
FoixowiNQ  Lanouaob  or  Statxttb— Coir- 

VEBSION  BT  TBUSTKK. 

An  indictment  charging  that  defendant,  be- 
ing trustee  of  certain  money  for  Genefit  of  M., 
did,  with  intent  to  defraud,  unlawfuUy,  convert 
it  to  his  own  use  and  benefit  being  in  the  lan- 
guage of  L.  O.  Lh  S  1062,  denouncing  the  crime 
of  wrongful  conversion  of  property  by  a  trustee, 
is  sufficient 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  291-204;  Dec. 
Dig.  «^=»110(18).] 

2.  EMBxzzLEnoiHT  «=>2S  —  iNDicnmirT  —  Db- 

SCBIPTION  OF  MONKT— CONVBBSION  BT  TBTTS- 

It  is  enoDgh  for  an  indictment  under  L.  O. 
L.  S  1962,  for  conversion  by  a  trustee  to  charge 
the  conversion  of  "^10,000,"  without  alleging 
what  kind  of  money  it  was;  section  1448,  subd. 
6,  declaring  an  indictment  sufficient  if  the  act 
charged  as  a  crime  is  stated  with  such  a  degree 
of  certainty  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended. 

[Ed.  Note.— For  other  cases,  see  Ehnbessle- 
ment  Cent.  Dig.  U  41,  42;  Dec  Dig.  «3>28: 
Indictment  and  Iniormation,  Cent  Dig.  i  270.] 

In  Bana  Appeal  from  Glroalt  Court, 
Marion  County;  Percy  R.  Kelly,  Judge. 

Demurrer  was  sustained  to  tndlctment 
against  Adam  J.  Mlahler,  and  the  State  ap- 
peals.     Beversed,  and  remanded  for  trial. 

The  defendant  was  Indicted  under  section 
1062,  L.  O.  L.,  for  the  crime  of  wrongful 
conversion  of  property  by  trustee.  Said  sec- 
tion Is  as  follows: 

"If  any  person,  being  the  trustee  of  any  prop- 
erty for  the  benefit  of  another,  or  for  any  public 
or  charitable  use,  shall,  with  intent  to  d^raud, 
by  any  means  convert  the  same  or  any  portion 
thereof  to  bis  own  use  or  benefit,  or  to  the  use 
and  benefit  of  another  not  entitled  thereto,  such 
person,  upon  conviction  thereof,  shall  be  punish- 
ed by  imprisonment  in  the  county  Jail  not  leas 
than  three  months  nor  more  than  one  year,  or  by 
fine  not  less  than  |50  nor  more  than  $1,000." 

The  material  part  of  the  Indictment  la  as 
follows: 

"Adam  J.  Mishler  is  accused  by  the  grand  Jury 
of  the  county  of  Marion  and  state  of  Oregon,  by 
this  indictment  of  the  crime  of  conversion  by 
trustee  committed  as  follows:  The  said  Adam 
J.  MUhler  on  the  25th  day  of  July,  A.  D.  1014, 
in  tbe  county  of  Marion  and  st^  <^  Oregon, 
then  and  there  being  tbe  traste*  of  $10,000  for 
the  benefit  of  Henry  J.  Miller,  did  then  and 
there  with  the  intent  to  defraud  unlawfully  con- 
vert said  $10,000  to  hia  own  use  and  benefit" 
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There  was  H  demnmr  on  the  ground  of 
Iii8tifficienc7,  which  being  sastalned,  the  state 
appeals. 

Ernest  R.  Rlngo,  Dlst.  Atty.,  of  Salem,  for 
the  State.  Julius  N.  Hart,  of  Portland,  for 
respondent 

McBRIDB,  3.  (after  stating  the  facts  as 
above).  [1]  While  the  Indictment  Is  so  mea- 
ger In  its  statement  of  the  acts  constituting 
the  offense  that  It  comes  rery  close  to  the 
line,  we  think  It  Is  suffldent  The  offense 
Is  (dearly  a  creature  of  the  statute,  and  we 
hare  held  that  as  a  general  rule  It  is  suf- 
ficient in  such  cases  to  charge  the  facts  con- 
stituting the  offense  la  the  language  of  the 
statute.  State  t.  Oarr,  6  Or.  133;  State  t. 
Ah  Sam,  14  Or.  347,  18  Pac.  SOS;  State  ▼. 
Lee,  17  Or.  488,  21  Pac.  455 ;  State  v.  Light, 
17  Or.  358,  21  Pac.  132;  State  t.  Shaw,  22 
Or.  287,  29  Pac.  1028;  State  v.  Carmody,  60 
Or.  1,  91  Pac.  446,  1081, 12  L.  R.  A.  (N.  S.)  828. 
There  are  no  adjudicated  cases  in  this  state 
directly  inyolvlng  this  particular  statute,  but 
in  cases  of  larceny  by  bailee,  whidi  offense 
is  similar  and  closely  akin  to  the  crime  here 
charged,  we  find  frequent  decisions  to  the 
effect  that  it  is  sntQclent  to  charge  the  of- 
fense In  the  words  of  the  statute.  State 
T.  Thompson,  28  Or.  296,  42  Pac.  1002 ;  State 
V.  Chapln,  74  Or.  846,  144  Pac.  1187.  If  In 
a  case  of  larceny  by  bailee  it  is  unnecessary 
to  set  out  in  the  indlctmoit  the  nature  of  the 
bailment  or  the  circumstances  under  which 
the  accused  became  bailee,  it  would  seem 
equally  imnecessary  in  an  indictment  for 
the  unlawful  oonversion  of  money  by  a  trus- 
tee to  set  up  the  facts  or  circumstances  by 
which  the  defendant  became  trustee  or  to  al- 
lege the  precise  way  in  which  be  converted 
the  money  to  his  own  use.  Whether  he 
bought  property  with  it,  lost  it  at  cards,  or 
contributed  it  to  charity  is  not  material  if 
he  actually  converted  it,  and  the  manner 
in  which  it  was  disposed  of  or  converted 
would  in  many,  if  not  most,  instances  be 
]au>wn  only  to  himself.  Stor  frandulent  con- 
version of  money  by  an  agent  Hr.  Bishc^,  in 
Directions  and  Forms,  i  406,  gives'  the  fol- 
lowing precedent: 

"That  before  the  finding  of  this  indictment.  A., 
etc.,  being  the  agent  or  clerk  of  X.,  the  said  X., 
not  b«in;  an  apprentice,  or  under  the  age  of 
eighteen  years,  embezded,  or  fraudnlently  con- 
verted to  hia  own  use,  money  to  about  the 
amount  of  eighteen  hundred  dollars,  and  a  bUl 
of  exchange  to  about  the  amount  of  eighteen 
hundred  dollars,  which  came  into  his  possession 
by  virtue  of  his  employment,  against  the  peace," 
etc. 

The  indictment  here  substantially  folloiws 
the  form  quoted,  leaving  out  the  allegation 
"not  being  an  apprentice  or  under  the  age  of 
eighteen  years,"  which  seems  to  have  been  a 
statutory  exception  in  the  state  of  Alabama, 
from  which  state  the  form  given  by  Mr. 
Bishop  was  adopted. 

[2]  The  next  objection,  and  one  upon'  wliich 
the  authorities  disagree;  is  .that  the  Indict- 


ment fUls  to  spedl^  the  kind  of  money  con- 
verted. It  is  urged  that  as  the  indictment 
simply  alleges  that  the  defendant  converted 
$10,000,  and  does  not  state  that  such  sum  was 
of  any  value  or  was  lawful  money  of  the 
United  States,  there  is  room  for  the  Intend- 
ment that  it  was  composed  of  "dollars"  of 
Mexico,  Confederate  money,  or  worthless  cur- 
rency of  some  foreign  country.  We  will  first 
consider  this  contenticm  upon  principle.  Uur 
statute  (subdivision  6,  S  1448,  L.  O.  L.)  pro- 
vides, in  substance,  that  the  indictment  shall 
be  sufficient  if  the  act  charged  as  a  crime 
la  stated  with  such  a  degree  of  certainty  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  Intended.  Now  what  does 
a  "persm  of  common  understanding"  actually 
understand  when  he  hears'  the  term  "dollar" 
applied  to  a  financial  transaction?  If  he  goes 
Into  a  store  and  inquires  the  price  of  a  coat 
and  is  told  that  it  is  $20,  he  dpcs  not  inquire 
whether  the  salesman  means  ^20  in  Confed- 
erate money,  Mexican  money,  or  currency, 
or  in  Peruvian  currency.  He  understands 
and  knows  that  the  currency  of  this  country 
is  meant  The  laws  of  this  country  at  one 
time  recognized  the  Mexican  dollar  and  made 
it  current,  but  that  law  is  now  repealed  and 
we  recognise  but  one  kind  of  dollar,  the 
American  dollar,  which,  considered  either  as 
a  single  coin  or  as  a  unit  of  value,  is  current 
for  100  cents  and  represents  100  cents  of  the 
currency  of  the  United  States'.  How  much 
more  information  would  the  defendant  here 
have  had  if  the  indictment  had  followed 
the  ancient  forms  and  charged  that  he  "con- 
verted to  Ids  own  use  ten  thousand  dollars 
of  the  coins  and  currency  of  the  United 
States  of  the  value  of  ten  thousand  dollars, 
the  particular  denomination  of  said  coins  and 
currency  being  to  the  grand  Jury  unknown"? 
Manifestly  none.  The  allegations  would  have 
been  as  useless  as  "not  ha'ving  the  fear  of 
God  before  his  eyes,"  or  "being  instigated  by 
the  devil,"  which  our  forefathers  deemed  so 
essential  to  a  good  indictment;  ncn:  could  it 
prejudice  the  defendant  upon  the  trial.  If 
under  this  indictment  the  state  had  under- 
taken to  show  that  the  defendant  converted 
ten  thousand  so-called  dollars  of  Confederate 
money  or  other  foreign  currency,  the  testi- 
mony would  have  been  promptly  rejected  on 
the  ground  that  our  law  recognized  no  such 
"dollars,"  and  tlmt  the  indictmoit  must  be 
taken  to  mean  American  money.  In  larceny, 
either  statutory  or  at  common  law,  there 
were  reasons  fOr  describing  the  coins  taken. 
One  reason  was  because  in  larceny  it  was 
sometimes-  essential  to  identify  the  particu- 
lar coins  taken.  If,  for  instance,  a  $20  gold 
piece  and  a  half  dollar  were  taken  from  the 
person  of  A.,  and  B.,  previously  impecunious, 
was  found  with  a  $20  gold  piece  and  a  silver 
half  dollar  In  his  possession,  this'  fact  might, 
in  connection  with  other  circumstances,  tend 
to  identify  him  as  the  thief,  and  it  was  deem- 
ed proper,  therefore,  to  give  the  defendant 
notice  BO  far  as  possible  of  the  exact  de- 
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6t3lption  of  fbe  priqierty  he  was  charged 
with  having  stolen.  Tbia  was  espedally  tme 
with  respect  to  property  other  than  money 
in  those  cases  where  the  punishment  of  the 
offense  depended  upon  the  amount  or  value 
of  the  thing  stolen.  E>ren  in  such  cases  It 
has  not  been  deemed  essential  to  state  that 
the  value  of  the  property  was  a  particular 
sum  In  United  States  money.  Thus,  In  form 
No.  11,  p.  1012,  lu  O.  Lu,  we  find  the  stat- 
utory form  for  an  Indictment  for  larceny 
is  as  follows: 

"Feloniously  took  and  carried  away  a  gold 
watch  (or  as  the  case  may  be),  the  personal 
properbr  of  C.  D.  •  •  •  of  the  value  of  more 
than  $^" 

The  word  "dollars"  means  money  in  the 
form  of  the  lawful  currency  of  the  United 
States.  U.  S.  v.  Van  Auken,  96  U.  S.  366, 
24  L.  Ed.  852.  The  word  "dollar"  means  a 
certain  amount  of  money  and  is  of  some 
value.  An  information  for  false  pretenses 
which  alleges  that  the  accused  with  intent 
to  defraud  prosecutor  obtained  from  prosecu- 
tor the  sum  of  $20,  the  property  of  {troaecu- 
tor,  is  not  objectionable  as  faiUng  to  .allege 
that  the  money  was  worth  something.  State 
V.  Ryan,  34  Wash.  687,  76  Pac.  90.  This  was 
a  prosecution  for  obtaining  money  under 
false  pretenses,  and  the  opinion  of  the-  court 
is  not  only  in  point  upon  the  exa^  questlor. 
here  under  discussion,  but  also  sustains  our 
view  upon  the  other  questions  discussed  in 
this  opinion,  and  is  from  a  state  whose  stat- 
ute .contains  provisions  similar  to  ours  con- 
cerning the  certainty  required  in  indictments. 
See,  also.  People  v.  Mlllan,  106  Cal.  320, 
89  Pac  605;  Oliver  v.  State,  37  Ala.  134; 
State  T.  Wllkerson,  98  N.  C.  686,  3  S.  Ifi.  683; 
U,  8.  v.  Fuller,  5  N.  M.  80,  20  Pac.  176; 
Territory  v.  Hale,  13  N.  M.  181,  186,  81  Pac. 
683,  13  Ann.  Gas.  661,  584.  The  case  last  cit- 
ed contains  a  very  full  discussion  of  the 
whole  subject,  from  whldi  we  quote  the  fol- 
lowing: 

"But  there  is  no  allegation  of  the  vahie  pf  the 
money  embeszled.  The  statute  fixing  the  punish- 
ment regulates  the  same  according  to  the  value 
of  the  property  embezzled,  and,  consequently, 
the  value  of  the  money  must  in  some  way  ap- 
pear in  the  indictment  and  proof.  If  it  appears 
in  this  case,  it  apiwais  by  reason  of  the  use  of 
the  words,  'dollars,  in  money.'  The  question,  but 
arising  under  the  postal  laws  of  the  United 
States,  was  before  this  court  in  U.  S.  v.  Filler, 
5  X.  M.  80,  20  Pac.  175.  The  indictment  in  that 
case  was  founded  upon  the  clause  of  section  5467, 
Rev.  St.  U.  S.,  which  condemns  the  embezzlement 
of  any  letter  or  packet  containing  'any  other  ar- 
ticle of  value,'  and  alleged  the  letter  to  contain 
'eight  hundred  dollars,'  without  further  descrip- 
tion or  allegation  of  value.  In  answer  to  the 
contention  of  counsel  for  appellant  in  that  case 
the  court  said :  'If  the  packet  had  contained  any 
other  article  to  which  the  law  fixes  no  certain 
value,  then  this  would  undoubtedly  be  true.  For 
instance,  a  piece  of  jewelry.  The  law  places  no 
value  on  such  article.  Its  value,  if  any,  is  regu- 
lated entirely  by  the  usage  of  trade,  and  the 
law  of  supply  and  demand,  and  such  valae 
should  be  laid  in  the  indictment,  in  the  current 
money  of  the  country,  made  by  law  the  stand- 
ard or  unit  of  value.  To  charge  that  eight  hun- 
dred dollars  is  of  the  value  of  eight  hundred  dol- 


lars, would  add  no  f oier  «r  weli^t  to  the  indict- 
ment.  It  would  not  make  the  charge  stronger, 
nor  would  it  give  the  defendant  any  more  in- 
formation of  the  nature  and  cause  of  the  accusa- 
tion against  him  than  is  contained  in  this  in- 
dictment' (The  quotation,  differing  slightly 
from  the  printed  report,  is  taken  from  the  origi- 
nal opinion  on  file  m  this  court.)  It  is  here  an- 
nounced, in  effect,  that  the  word  'dollar*  used  in 
an  indictment  purports  value  and  obviates  the 
necessity  of  such  an  allegation.  It  is  further 
said,  in  effect,  that  alleging  a  given  number  of 
dollars  is  alleging  the  same  number  at  dollars 
in  value.  That  case  differed  from  this  in  that 
there  are  no  grades  of  the  offense  under  the  fed- 
eral statutes  while  under  our  statutes  the  offense 
has  two  grades  according  as  tiie  amount  em- 
beszled  is  less  or  more  than  a  niecified  sum. 
Sections  1126,  1187,  G.  Ll  1897.  But  if  the  al- 
legation of  so  many  dollars  is  an  allegation  of 
the  same  number  of  dollars  in  value,  the  differ^. 
ence  between  the  two  cases  is  of  no  importance. 
We  are  compelled,  therefore,  to  hold  the  indict- 
ment in  this  case  sufficient  in  this  particular  o( 
depart  from  the  holding  in  the  F^ler  Case. 
This  we  are  not  incUned  to  do.  This  view  finds 
support  in  a  few  cases  (State  v.  Alveraon,  105 
Iowa,  152  [74  N.  W.  7701;  Gady  v.  State,  83 
Ala.  51  [3  South.  428];  Warren  v.  State,  28 
Tex.  368);  but  we  recognize  it  to  be  a  departure 
from  the  current  of  authority,  at  least  in  cases 
arising  under  state  or  territorial  statates  (2 
Bish.  Cr.  Proa  «  320,  713;  Wharton,  Orim. 
PL  &  Pr.,  U  213-218;  Brown  v.  People,  173 
ril.  34  [50  HT  E.  1061;  State  v.  Stimson,  24  N. 
J.  law,  9;  Bork  V.  People,  16  Hun  [N.  X.]  476; 
Reside  v.  State,  10  Tex.  App.  675;  Grant  v. 
State,  85  Fla.  681  [17  South.  225,  48  Am.  St. 
Rep.  263];  S.  v.  Thompson,  42  Ark.  517;  Peo- 
ple V.  Donald.  48  Mich.  491  [12  N.  W.  669]; 
Stephens  v.  State,  63  N.  J.  Law,  245  [21  AtL 
1038]).  It  may  be  said,  however,  that  this 
rule  in  regard  to  allegation  of  value,  found- 
ed in  reason  as  it  is,  and  inflexible  so  far  as  con- 
cerns all  property  except  money,  has  little  rea- 
son to  support  it  in  a  country  hke  oars,  where 
all  forms  of  money  are  by  law  and  in  fact  of  nni- 
form  value.  It  becomes  a  mere  -naked  role  of 
law,  serving  no  useful  purpose  and  affording 
persons  charged  with  the  larceny  or  embezzle- 
ment of  money  no  additional  safeguard  against 
unjust  conviction." 

In  the  case  last  mentioned  an  officer  wait  In- 
dicted for  the  embeszlement  of  public  funds. 
In  which  cases  some  of  the  courts  seem  to 
hold  that  less  particularity  la  required  In 
describing  the  hind  and  value  of  the  money 
converted  than  in  those  where  the  victim  was 
a  private  Individual;  but  In  a  case  like  the 
present  it  is  difBcult  to  see  why  a  cestui  que 
trust  should  be  In  any  better  position  to  know 
what  particular  description  of  coins  or  mon- 
ey his  trustee  had  In  his  hands  than  the  gen- 
eral public  has  of  knowing  the  same  fact 
when  the  money  is  received  and  embeszled 
by  a  public  officer.  The  case  of  Territory  v. 
Hale,  supra,  mentions  the  distinction  only 
to  show  that  it  is  immaterial,  and  in  most  of 
the  cases  cited  above  the  victim  was  a  prlvat* 
perscm. 

Many  cases  hold  the  contrary  view  fol- 
lowing the  common-law  rule,  which  has  long 
been  done  away  with  In  England  by  statute, 
and,  as  above  shown,  discredited  by  the  lat- 
er authorities  In  this  country  as  obsolete  and 
having  no  foundation  in  reason. 

The  Judgment  of  the  circuit  ooort  is  re- 
versed, and  the.cnuM  remanded  for  trial. 
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BISHOP  RANDALL  HOSPITAL  ▼.  HART- 
LEY.   (No.  857.) 
(Supreme  Court  of  Wyoming.    Oct  80,  1919.) 

1.  CUABITIES     «=5»11— "CHAJUTABLK     IKSTITO- 

tion"— What  CoNSTixtrrES. 
A  hospital  organized  and  maintained  with 
fands  donated,  caring  for  all  sick  and  injured 
persons  brought  to  it,  charging  those  who  are 
able  to  pay  and  treating  free  of  charge,  those 
who  are  not,  operated  under  a  board  of  trus- 
tees consisting  of  the  Protestant  Episcopal 
bishop  and  the  rector  and  church  wardens,  is 
a  charitable  institution. 

[Ed.  Note.— For  other  cases,  see  Charitiea, 
Cent  Dig.  i  35;  Dec.  Dig.  «=»11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Charitable  Institu- 
tion.] 

2.  CRABirns  «=945(2)— Chabxtabus  Oboak- 

IZATION— LlABIUTT     FOB     ToBXS     OF     BH- 

A  charitable  institution  operating  a  hospi- 
tal is  not  liable  for  injuries  to  patients  due  to 
negligence  of  nurses  employed  in  the  hoapital, 
in  the  absence  of  its  own  primary  negligence  in 
hiring  incompetent  nuraee. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  |  108;  Dec.  Dig.  <S=»45(2).] 

Error  to  District  Court,  Fremont  County : 
Charles  B.  Winter,  Judge. 

Action  by  Elroy  C.  Hartley  against  the 
Bishop  Randall  Hospital.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed  and  remanded. 

Edgar  H.  Fonrt,  of  Lander,  and  T.  S.  Tal- 
iaferro, Jr.,  of  Rock  Springs,  for  plaintiff 
in  error.  John  Dillon,  of  Lander,  for  de- 
fendant in  error. 

BEARD,  J.  In  this  case  the  defendant  in 
error.  Hartley,  recovered  a  Judgment  in  the 
^strict  conrt  against  plaintiff  In  error, 
Bishop  Randall  Hospital,  a  corporation,  on 
account  of  a  personal  injury  sustained  by 
him  while  he  was  a  patient  in  said  hospi- 
tal, and  which  injury  he  claims  was  caused 
by  the  negligence  of  one  of  the  hospital 
nurses  who  was  caring  for  him.  From  that 
Judgment  the  hospital  brings  error. 

Two  questions  are  presented  for  deter- 
mination: "First,  is  Bishop  Randall  Hos- 
pital a  charitable  institution?  Second,  if  so, 
is  it  liable  for  an  injury  to  a  patient  caused 
by  the  negligence  of  one  of  Its  nurses,  in  the 
absence  of  allegation  and  proof  of  negli- 
gence of  its  officers  or  nmnagers  in  the  se- 
lection of  such  nurse? 

There  is  practically  no  conflict  in  the  evi- 
dence or  controversy  as  to  the  facts  in  the 
case,  and  they  are,  briefly  stated,  that  de- 
fendant in  error,  Hartley,  fell  on  the  side- 
walk In  Lander  and  broke  a  bone  in  bis  hip. 
JEIe  was  taken  to  his  room  where  he  remain- 
ed for  about  a  week,  when  he  was  taken  to 
the  hospital.  He  employed  his  own  physi- 
cian, but  whether  before  or  at  the  time  he 
was  taken  to  the  hospital  does  not  appear, 
nor  does  the  evidence  disclose  by  whom  or  at 
whose  direction  he  was  taken  there.     Upon 


hla  arrival  at  the  hospital  he  was  pnt  under 
the  influence  of  an  anssthetic  for  the  pur- 
pose of  reducing  the  fracture.  A  bed  was 
prepared  for  him,  in  which  hot  water  bot- 
tles were  placed  to  warm  it,  and  when  he 
was  put  in  the  bed  the  hot  water  bottles 
were  removed  to  the  comers  of  the  bed,  and 
were  left  along  the  edge  of  the  bed.  In  some 
manner,  not  explained  in  the  evidence,  one 
of  the  bottles  got  under  his  shoulder,  and 
caused  the  bum  and  Injury  complained  of. 
He  was  onconscions  from  the  influence  of 
the  anaesthetic  when  placed  in  bed,  and  so 
remained  until  after  he  was  burned.  The 
hospital  is  a  corporation  organized  and  exist- 
ing under  the  provisions  of  chapter  280,  Com- 
piled Statutes  1910,  which  authorizes  the 
formation  of  corporations  for  one  or  more 
oi  all  of  15  different  purposes,  the  eighth 
purpose  mentioned  being,  "To  establish  and 
maintain  hospitals  and  infirmaries  for  the 
cure  of  the  sick."  Such  corporation  is  em- 
powered to  sue  and  be  sued;  to  contract 
and  be  contracted  with  in  pursuance  of  its 
powers;  to  purchase  or  receive  by  gift,  or 
otherwise,  personal  estate,  such  as  may  be 
necessary  or  proper  for  the  purposes  of  sndi 
cori>oratlon,  and  to  dispose  of  the  same;  to 
purchase  or  receive  by  gift,  grant,  devise  or 
otherwise,  real  estate,  such  as  may  be  neces- 
sary or  pr<qper  for  the  purposes  of  the  cor- 
poration, not  exceeding  |fiO,000  in  value. 
Such  corporation  is  not  required  to  have  any 
capital  stock.  The  objects  of  this  corpora- 
tion as  set  forth  in  its  articles  of  incorpora- 
tion are: 
"(1)  To  found,  establish  and  maintain  a  bos- 

gital  at  the  town  of  Lander,  in  the  county  of 
'remont  in  the  state  of  Wyoming,  and  branches 
thereof  at  other  points  in  saia  state  as  may 
hereafter  be  determined  for  the  cure  of  the  sick. 
(2)  To  provide  surgical  aid  and  nursing  for 
patients  suffering  from  injuries  and  medical  aid 
and  noraing  for  nek  persons  who  cannot  be  prop- 
erly cared  for  at  their  homes.  (3)  To  visit  the 
sick  and  suffering  in  their  homes  and  afford 
them  relief.  (4)  To  receive  and  give  proper 
care  to  persons  who  are  convalescent  (5)  To 
instruct  and  train  women  in  the  duties  of  nurs- 
ing and  attending  upon  the  sick  and  disabled." 

The  articles  further  provide  that  the  busi- 
ness and  government  of  the  corporation 
shall  be  directed  by  a  board  of  trustees,  not 
exceeding  13  in  number,  of  whom  four  shall 
always  be  the  Protestant  Episcopal  bishop 
of  the  missionary  district  or  diocese  of  Wy- 
oming, or  that  part  thereof  in  which  is  sit- 
uated the  town  of  Lander,  and  the  rector 
and  church  wardens  of  Trinity  Church,  Lan- 
der. The  bishop  shall  be  president  of  the 
board  ex  officio.  The  other  members  of  said 
board  (after  the  first  year)  shall  be  elected 
by  the  vestry  of  said  Trinity  Church.  The 
rector  of  said  Trinity  (Tburch  shall  always 
be  the  warden  and  diaplain  of  said  hospital, 
and  the  work  of  nursing  therein  shall  be 
done  by  trained  nurses  of  the  Protestant 
Episcopal  Church ;  but  private  religious  min- 
istrations are  not  to  lie  denied  to  any  pa- 
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dent  ftccordlng  to  lils  or  her  conecience.  Tbe 
corporation  has  no  capital  stock  and  pays 
no  dividends.  Tbe  funds  for  the  erection 
and  equipment  of  the  hospital  building  were 
provided  by  gifts  and  donations  for  that 
purpose,  and  neither  sach  donors  nor  others 
receive  any  dividends  or  profits  from  tbe 
corporation. 

It  further  appears  from  the  evidence  that 
a  largfe  portion  of  the  funds  for  the  sup- 
port of  the  hospital  is  derived  from  dona- 
tions. The  superintendent  of  the  hospital 
who  has  supervision  over  the  nurses,  and 
over  the  affairs  of  the  hospital  generally, 
is  not  paid  by  the  corporation,  but  from 
missionary  appropriations.  That  tbe  pa- 
tients receiving  care  in  the  hospital  who 
are  able  to  do  so  are  expected  to  pay  there- 
for, some  being  charged  more  than  others, 
according  to  the  rooms  occupied,  but  those 
who  are  unable  to  pay  are  cared  for  gratui- 
tously and  receive  tbe  same  care  as  paying 
patients,  and  all  money  received  from  pay- 
ing patients  is  used  to  defray  the  expenses  of 
maintaining  the  hospital,  and  la  Insufficient 
for  that  purpose ;  the  balance  l>elng  made 
up  by  donations.  The  defendant  in  error 
was  charged  on  the  books  of  the  hospital, 
and  a  bill  was  sent  to  him,  but  whether  or 
not  he  paid  anything  does  not  appear. 

[1]  Such  being  the  state  of  the  facts  as 
disclosed  by  the  record,  we  are  of  the  opin- 
ion that  the  hospital  was  and  Is  a  charitable 
institution  within  the  meaning  of  the  law. 
The  fact  that  It  charges  for  the  accommoda- 
tions and  care  bestowed  upon  patients  who 
are  able  to  pay  does  not  change  its  character. 
That  rule  Is  well  established  by  the  decisions. 
In  Jensen  v.  Maine  Eye  &  Ear  Infirmary, 
107  Me.  408,  78  Atl.  808,  83  I/.  B.  A.  (N.  S.) 
141,  it  U  said : 

"It  is  claimed,  however,  that  the  defendant 
charges  a  compensation  for  tbe  use  of  its  rooms 
to  those  who  are  able  to  pay,  and  thereby  loses 
one  of  the  essential  attributes  of  a  charitable 
institution.  But  this  in  no  way  changes  the 
cliaracter  of  tbe  institution." 

The  same  rule  Is  announced  in  the  follow- 
ing cited  cases:  Powers  v.  Massachusetts 
Homeopathic  Hospital,  109  Fed.  294,  47  C.  G. 
A.  122,  65  I*  R.  A.  372;  Downs  v.  Harper 
Hospital,  101  Mich.  555,  e»  N.  W.  42,  25  U 
R.  A.  602,  45  Am.  St.  Rep.  427;  Gable  v. 
Sisters  of  St.  Francis,  227  Pa.  254,  75  Atl. 
1087,  136  Am.  St  Rep.  879;  Duncan  v.  Ne- 
braska Sanitarium,  92  Neb.  162,  137  N.  W. 
1120,  41  L.  R.  A.  (N.  S.)  973,  Ann.  Cas.  1913E. 
1127;  Taylor  v.  Hospital,  86  Ohio  St.  90,  96 
N.  E.  lOSO,  39  li.  R.  A.  (N.  S.)  427;  Schloen- 
dorff  V.  New  York  Hospital,  211  N.  Y.  125, 
105  N.  B.  92,  52  L.  R.  A.  (N.  S.)  505,  Ann. 
Cas.  1915C,  581;  Paterlini  v.  Memorial  Hos- 
pital Ass'n  (D.  C.)  229  Fed.  838;  McDonald 
V.  Massachusetts  Oeneral  Hospital,  120  Mass. 
432,  21  Am.  Rep.  529;  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W.  453. 

[2]  Holding  then  as  we  do  that  Bishop 
Randall  Hospital  la  a  charitable  institution, 


we  come  to  a  consideration  of  the  second 
question.  There  is  no  allegation,  proof,  or 
claim  in  the  present  case  that  there  was  any 
negligence  on  the  part  of  the  managers  of 
the  hospital  In  the  selection  or  employment 
of  the  nurse  whose  negligence  is  claimed  to 
have  caused  the  injury.  The  authorities  are 
almost  unanimous  in  holding  that  such  in- 
stltntions  are  not  liable  in  damages  for  the 
negligence  of  their  physicians  or  nurses,  in 
the  absence  of  proof  of  negligence  in  their 
selection.  In  addition  to  the  cases  above 
dted,  which  are  also  authorities  on '  this 
point,  we  cite  tbe  following:  Hearns  v.  Wb- 
terbury  Hospital,  66  Conn.  98,  33  Atl.  695, 
31  L.  R.  A.  224;  Abston  v.  Waldon  Academy.  | 
118  Tenn.  24,  102  S.  W.  351,  11  L.  R.  A.  (N. 
S.)  1179;  Farrigan  v.  Pevear  et  al.,  193  Mass. 
147,  78  N.  E.  855,  7  li.  R.  A.  (N.  S.)  481,  and  | 
note,  118  Am.  St.  Rep.  484,  8  Ann.  Cas.  U09; 
WUllams  V.  U.  P.  R.  R.  Co.,  20  Wyo.  382, 
124  Pac.  505;  Union  Pacific  Ry.  Co.  v.  Artist 
60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A.  581.  I 
In  the  last  dted  case  the  court  said: 

"Ttie  rule  is  that  ttiose  who  furnish  hospital 
accommodations  and  medical  attendance,  not  for 
the  purpose  of  making  profit  thereby,  but  out  of 
charity,  or  in  the  course  of  the  administration 
of  a  ctiaritable  enterprise,  are  not  liable  for  the 
malpractice  of  the  pnygicians  or  the  negligence 
of  the  attendants  they  employ,  but  are  responsi- 
ble only  for  their  own  want  of  ordinary  care  in 
selecting  them"  (citing  cases). 

The  decisions  are  not  in  accord  In  assign- 
ing the  reasons  for  the  rule;  some  of  them 
putting  it  upon  the  ground  that  the  money  in 
the  hands  of  those  managing  such  institu- 
tions— 

"constitutes  a  trust  fund  devoted  to  a  chari- 
table purpose,  and  the  courts  refuse  to  permit 
it  to  be  diverted  to  the  very  different  purpose 
of  paying  for  the  malpractice  of  their  physicians 
or  the  negligence  of  their  attendants. 

Others  place  the  nonliability  on  the  ground 
that  the  relation  of  master  and  servant  does 
not  exist  in  such  cases,  and  that  tbe  doc- 
trine of  respondeat  superior  does  not  apply. 
StUl  others  Jiold: 

"That  one  who  accepts  the  benefits  of  a  chari- 
ty enters  Into  relation  which  exempts  one's 
benefactor  from  liability  for  the  negligence  of 
his  servants  in  administering  the  charity." 

Each  of  the  reas(ms  for  the  doctrine  of 
nonliability  Is  supported  by  forceful  argn- 
ment  and  authority,  and,  notwithstanding 
the  difference  in  the  reasons  assigned,  the 
courts  have  almost,  If  not  entirely,  united  in 
their  conclusions.  As  said  in  Schloendorff  v. 
New  York  Hospital,  supra: 

"Certain  principles  of  law  governing  the 
rights  and  duties  of  hospitals  when  maintained 
as  charitable  institutions  have,  after  much,  dis- 
cussion, become  no  longer  doubtful.  It  is  the 
settled  rule  that  such  a  hospital  is  not  liable  for 
the  negligence  of  its  physicians  and  nurses  in 
the  treatment  of  patients." 

Over  the  objection  of  defendant  the  court 
instructed  the  Jury  as  follows: 

"The  conrt  instructs  the  jury  that  if  they 
Iwlieve  from  a  preponderance  of  the  evidence 
in  this  case  that  the  plaintiff,  Elroy  O.  Hartley, 
did  on  or  about  the  31st  day  of  January,  1915, 
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enter  into  the  Biahop  Bandall  Hoepital  «a  a 
patient  and  placed  himself  under  the  care  of 
the  nurses  in  charge  of  said  hospital,  and  that 
he  wai  charged  the  sum  of  $15  a  week  while 
in  said  hoapital  for  the  use  of  the  bed  in  which 
he  slept  and  the  care  and  attendance  of  a  nune 
and  his  board ;  and  if  the  jury  further  believe 
from  the  preponderance  of  the  evidence  that, 
on  or  about  the  31st  day  of  January,  1916,  the 
plaintiff,  while  an  inmate  of  aaid  hospital,  was 
burned  on  bis  back  and  shoulders  by  reason  of 
the  fact  that  the  nurse,  an  agent  of  defendant 
at  said  hospital,  had  left  in  bed  of  plaintiff,  or 
on  the  edge  of  bed  of  plaintiff,  a  hot  water  bottle 
&Iled  with  hot  water,  while  the  plaintiff  was  in 
an  unconscioua  condition,  and  while  in  this  un- 
conscious condition  plaintiff  was  burned  by  rea- 
son of  this  hot  water  bottle  coming  in  contact 
with  his  back  and  shoulder  and  remaining  there 
a  sufficiently  long  time  to  burn  plaintiff— then 
the  jury  will  find  in  favor  of  plaintiff  and 
against  defendant." 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following  instructioa,  which 
It  refused  to  do,  viz. : 

"The  jury  are  instructed  that  under  the  laws 
of  the  state  of  Wyoming  and  the  evidence  the 
Bishop  Randall  Hospital  is  an  incorporated, 
pablic,  and  charitable  institation,  organized 
[here  •setting  out  the  object  of  the  corporation 
as  contained  in  its  articles  of  incorporation], 
and  that  such  an  institution  or  corporation  can 
only  be  charged  with  negligence  in  the  selection 
of  its  employ^.  And  that  if  you  believe  from 
the  preponderance  of  the  evidence  that  the  aaid 
defendant  used  due  care  and  ordinary  diligence 
in  the  selection  of  its  nurses,  to  select  such  as 
were  lawfully  competent  to  take  care  of  the 
plaintiff,  then  you  are  instructed  to  find  for  the 
defendant.  Bishop  Randall  Hospital,  and  the 
plaintiff  can  take  nothing  by  this  action." 

Upon  the  undisputed  facts  in  this  case,  un- 
der the  law  as  we  find  and  believe  It  to  be, 
this  ho^ital  la  a  charitable  institution,  and 
not  liable  for  injuries  sustained  by  a  patient 
therein  by  reason  of  the  negligence  of  Its 
onrses,  In  the  absence  of  proof  of  negligence 
in  their  selection  or  employment.  Therefore 
the  giving  of  the  instruction  above  quoted 
and  the  refusal  to  Instruct  as  requested  by 
defendant  were  errors  for  which  the  Judg- 
ment most  be  reversed.  The  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  Incon- 
slstent  wltb  this  opinion. 

Reversed- 

POTTER,  C  X,  concurs.  SCOTT,  J.,  did 
not  participate  in  this  decision. 


VAN  BPSKIRK  v.  RED  BUTTHS  LAND  & 
LIVE   STOCK  CO.     (No.  821.) 

(Supreme  Court  of  Wyoming,    Oct  28,  1916.) 

W^TEBS  AND    WaTEB  (klUBSES  «=:»84— APPBO- 

PBiATiow — Statutobt  Reuedieb— Sdit  fob 

Daiiaoes. 

,  The  statat<»y  remedy  for  securing  the  dis- 
tribntion  of  water  from  a  stream  through  ap- 
pliMtion  to  the  water  commissioner  does  not 
sire  any  remedy  to  an  appropriator  of  water 
lor  the  wrongful  diversion  of  the  water  before 
distribution  by  the  commissioner,  or  in  viola- 
tioo  of  the  statute  after  such  distribution,  and 
therefore  does  not  deprive  such  appropriator  of 


his  common-hiw  right  to  sue  for  damages  for 
such  wrongful  diversion. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  76;  Dec.  Dig.  ^s» 
84.] 

Error  to  District  Court,  Albany  County; 
V.  J.  Tldball,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  166  Pac.  1122. 

Caasius  11  Eby,  of  Laramie,  for  plaintHf 
in  error.  Oorthell,  McCoUough  &  Corthell,  of 
Laramie,  for  defendant  in  error. 

POTTER,  6.  J.  This  case  is  before  the 
court  at  this  time  on  a  petition  for  rehear- 
ing. A  candid  and  careful  consideration  of 
the  able  brief  filed  In  support  of  the  petition 
has  not  caused  us  to  doubt  the  correctness 
of  tbie  decision,  or  convinced  us  that  a  re- 
hearing ought  to  be  granted.  The  only  point 
made  by  the  petition  is  that  we  erred  In 
holding  that  the  remedy  provided  by  statute 
(Comp.  St  1910,  S  801)  for  securing  a  Just 
and  lawful  distribution  of  the  water  of  a 
stream  through  application  to  the  water 
commissioner  did  not  supersede  and  exclude 
the  remedy  of  an  action  for  damages  for  dep- 
rivation of  the  use  of  such  water.  Coun- 
sel courteously  say  in  the  brief  that  an  ex- 
amination of  the  opinion  in  the  case  has  led 
them  to  conclude  that  they  did  not,  in  the 
former  brief  and  argument,  make  clear  in 
aU  respects  their  contention  that  the  remedy 
of  applying  to  the  water  commissioner  to 
regulate  the  distribution  of  the  water  was 
exclusive  of  an  action  for  damages;  but 
that  they  are  content  if  the  court  should 
feel,  on  re-examination  of  the  subject,  that 
it  was  clearly  presented  and  fully  under- 
stood upon  the  former  hearing.  Insisting, 
however,  that  the  question  is  one  calling  for 
the  clearest  possible  exposition  of  the  sub- 
ject, and  the  most  careful  and  comprehensive 
consideration  of  the  origin,  scope,  and  pur- 
pose of  the  statutes,  and  the  practical  effect 
of  the  decision  upon  the  future  admlnls- ' 
tratlon  of  the  water  laws,  and  the  Jurisdic- 
tion and  functions  of  the  courts. 

We  think  that  we  appreciate  to  the  full- 
est extent  the  importance  of  the  question 
and  the  effect  of  the  decision,  though  we  do 
not  entertain  the  view  that  the  decision  is 
in  any  way  inconsistent  with  the  scope  or 
purpose  of  the  statutes,  or  in  disregard  of 
their  origin ;  nor  that  the  effect  of  the  deci- 
sion will  be  to  prevent,  retard,  or  embarrass 
the  proper  and  effectual  adminlbtration  of 
the  water  laws. 

We  have  again  examined  with  care  the 
cases  decided  under  the  Interstate  Commerce 
Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379), 
cited  and  strongly  relied  on  by  counsel,  but 
remain  of  the  opinion  that  they  are  not  in 
point,  except  as  previously  stated.  To  show 
the  point  decided  in  those  cases  a  reference 
to  the  case  of  Texas  &  Pacific  Ry.  Co.  v. 
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Abilene  Cotton  Oil  Oo.,  204  U.  S.  426,  27 
Sup.  Ct.  350,  51  lu  Ed.  553,  9  Ann.  Cas. 
1075),  mentioned  In  the  former  opinion  In 
this  case  (156  Pac.  1122, 1127)  will,  we  think, 
be  sufficient.  It  was  held  in  that  case  that 
a  shlpi)er,  seeking  reparation  predicated  up- 
on the  unreasonableness  of  the  established 
rate,  must,  under  the  act  to  regulate  com- 
merce, primarily  invoke  redress  through  the 
Interstate  Commerce  Commission,  which 
body  alone  is  vested  with  power  to  orig- 
inally entertain  proceedings  for  the  altera- 
tion of  an  established  schedule  alleged  to 
be  unreasonable.  The  suit  was  brought  to 
recover  an  alleged  excessive  amount  exacted 
by  the  railway  company  on  shipments  of  car- 
loads of  cotton  seed,  and  it  was  alleged  as 
ground  for  recovery  that  the  rate  charged 
was  unjust  and  unneasonable.  The  court 
stated  the  fundamental  question  to  be: 

"Tb«  scops  and  effect  of  the  act  to  regulate 
commerce  upon  the  right  of  a  shipper  to  main- 
tain an  action  at  law  against  a  common  car- 
rier to  recover  damages  because  of  the  exaction 
of  an  alleged  unreasonable  rate,  aithongh  the 
rate  collected  and  complained  or  was  the  rate 
stated  in  the  schedule  filed  with  the  Interstate 
Commerce  Commission  and  published  according 
to  the  requirements  of  the  act  to  regulate  com- 
merce, and  which  it  was  the  duty  of  the  car- 
rier under  the  law  to  enforce  as  against  ship- 
pers." 

In  the  course  oit  the  opinion  in  that  case 
the  court  conceded  tlie  principle  to  be  set- 
tled that  at  common  law,  where,  on  the  re- 
ceipt of  goods  by  a  carrier,  an  exorbitant 
charge  is  stated,  and  the  same  is  coerdvely 
exacted,  either  in  advance  or  at  the  comple- 
tion of  the  service,  an  action  may  be  main- 
tained to  recover  the  overcharge,  and  then 
stated  that  as  the  act  to  regulate  commerce 
did  not,  in  so  many  words,  abrogate  such 
right,  the  contention  that  the  right  was 
taken  away  by  such  act  rests  upon  the  propo- 
sition that  the  result  was  accomplished  by 
implication,  and  that  in  testing  the  correct- 
ness of  the  proposition  the  court  must  be 
guided  by  the  principle  that  repeals  by  Im- 
plication are  not  favored,  and  that  a  statute 
will  not  be  construed  as  taking  away  a  com- 
mon-law right,  unless  that  result  is -Impera- 
tively required — 

"that  is  to  say,  unless  it  be  found  that  the  pre- 
exlHting  right  is  so  repugnant  to  the  statute 
that  the  survival  of  such  right  would,  in  effect, 
deprive  the  subsequent  statute  of  its  efficacy ; 
in  other  words,  render  its  provisions  nugatory." 

The  court  then  referred  to  the  pertinent 
provisions  of  the  act  to  regulate  commerce, 
and,  among  others,  the  provisions  requiring 
only  just  and  reasonable  rates  to  be  charged, 
that  schedules  of  rates  be  established,  pub- 
lished, and  filed  with  the  Commission,  and 
conferring  upon  the  Commission  power  "to 
hear  complaints  concerning  violations  of  the 
act,  to  investigate  the  same,  and,  if  the  com- 
plaints were  well  founded,  to  direct  not  only 
the  making  of  reparation  to  the  Injured 
persons,  but  to  order  the  carrier  to  desist 
from  such  violation  in  the  future,"  and  to 
compel  compliance  with  the  award  of  repara- 


tion "by  invoking  the  anthority  of  the  courts 
of  the  United  States  in  the  manner  pointed 
out  in  the  statute."  Following  that,  the 
court  proceeded  to  demonstrate  that  if  power 
was  left  in  the  courts  to  grant  relief  on  coin- 
plaint  of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disregarded 
and  be  treated  as  unreasonable,  without  ref- 
erence to  previous  action  by  the  Commission 
in  the  premises,  the  enforcement  of  the  act 
would  be  impossible,  because  a  conflict  might 
arise  between  the  decision  of  a  court  and 
the  "action  of  the  Commission,  since  the  es- 
tablished schedule  mlgtit  be  found  reasonable 
by  the  Commission  in  the  first  instance  and 
unreasonable  by  the  court  acting  originally. 

In  other  later  cases  the  Supreme  Court  ot 
the  T7nlted  States  has  held:    That  the  In- 
terstate Commerce  Act  did  not  supersede  the 
Juri^i'ction  of  the  courts,  where  the  decision 
does  not  involve  the  determination  of  mat- 
ters calling  for  the  exercise  of  the  adminis- 
trative power  and  discretion  of  the  Commis- 
sion.   For  example,  that  if  the  carrier's  rule, 
fair  on  its  face,  has  been  unequally  applied 
and  the  suit  is  for  damages,  occasioned  by 
its  violation  or  discriminatory  enforcement, 
there  is  no  administrative  question  involved, 
the  courts  being  called  on  to  decide  a  mere 
question  of  fact  as  to  whether  the  carrier 
has  violated  the  rule  to  plaintiff's  damage, 
and  that  such  suits  may  be  prosecuted  either 
in  the  state  or  federal  courts.    Penna.  R.  Co.  ' 
V.  Puritan  Coal  Mln.  Co.,  237  U.  S.  121,  35 
Sup.  Ct  484,  59  L.  Bd.  867.    That,  while  rea- 
sonableness of  rates  and  permissive  discrim- 
inations based  upon  differences  in  conditions 
are  administrative  matters  for  the  Commis- 
sion,   the    courts    may    determine    whether 
differentials  in  rates  can  be  allowed  for  the 
same  commodity  under  similar  conditions  of 
traffic,  on  account  of  differences  In  the  dis- 
position of  the  commodity.    Penna.  R.  Co.  v. 
International  Coal  Mln.  Co.,  230  U.  S.  IH 
33  Sup.  Ct.  893,  57  L.  Ed.  1446.  Ann.  Cns. 
1915A,.815.   That  the  state  courts  have  Juris- 
diction In  a  case  for  damages  against  a  car- 
rier for  failure  to  deliver  cars  in  accordance 
with  Its  own  rules  for  distribution,  where  the 
rule  itself  Is  not  attacked,  but  dlscriminatioa 
against    plaintiff   notwithstanding    the   rule 
is  the  basis  of  the  suit.    HI.  Cent  R.  Co.  v. 
Mulberry  HIU  Coal  Co.,  238  U.  S.  276,  35  Sup. 
Ct  760,  59  L.  Ed.  1306.    And  in  other  courts 
Jurisdiction  is  upheld  where  no  question  of 
the    reasonableness    of    rates    is    involved. 
Thus,  that  the  courts  have  jurisdiction,  in 
a  suit  to  recover  back  the  difference  between 
fixed    charges   colleoted    at    destination    on 
an  interstate  freight  shipment  and  tbe  pre- 
paid charge,  to  determine  whether  there  was 
an  overcharge  under  the  rates  as  established 
and  published.     Wolverine  Brass  Works  v. 
Southern  Pac.  Co.,  187  Bllch.  893,  153  N.  W. 
778. 

Thus,  in  such  cases,  the  right  of  action  is 
denied  where  the  claim  is  based  upon  the  al- 
leged unreasonableness  of  duly  established 
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and  pnbllshed  rates  filed  uritb  the  Commia- 
Blon  as  required  by  law,  for  tbe  reason  that 
nnder  the  act  to  r^ralate  commerce  the  power 
to  determine  whether  the  rate  complained 
of  Is  reasonable  or  unreasonable  is  conferred 
upon  the  Interstate  Commerce  Commission, 
with  provisions  for  hearing  and  disposing  of 
complaints  as  to  that  matter,  and  for  awarding 
reparation  to  the  Injured  person  and  enforc- 
ing the  same,  and  that  such  power,  if  dis- 
turbed by  tbe .  exercise  of  conflicting  Juris- 
diction by  the  courts,  would  overthrow  tbe 
design  of  the  act  to  regulate  commerce  and 
render  its  enforcement  Impossible.  In  otber 
words,  because  of  those  considerations,  the 
act  Is  construed  as  abrogating  the  common- 
law  right  of  action  in  such  cases.  But,  gen- 
erally, where  such  reasons  do  not  apply,  it 
Is  held  that  the  jurisdiction  of  the  courts 
Is  not  superseded,  nor  the  right  of  action 
taken  away.  This  we  understand  to  be  the 
effect  of  the  decisions  under  the  Interstate 
Commerce  Act.  We  have  not  attempted  to 
make  the  discussion  of  the  question  as  aris- 
ing under  said  act  complete,  for  this  is  not  a 
case  depending  upon  a  construction  of  that 
act.  Our  purpose  has  been  only  to  show  the 
tinderlylng  reason  for  the  decisions  in  the  cas- 
es relied  on  holding  a  rigbt  of  action  to 
have  been  abrogated,  for  such  cases  are  im- 
portant here  only  by  way  of  analogy,  and 
we  think  they  do  not  sustain  the  contention 
made  in  the  case  at  bar. 

The  duty  of  the  water  commissioner  is  not 
to  award  reparation  to  an  approprlator  injur- 
ed through  an  excessive  use  of  water  by  an- 
other from  the  common  source  of  supply; 
nor  is  such  a  power  conferred  upon  the  com- 
missioner, the  division  superintendent,  or  the 
board  of  control,  though  tbe  commissioner, 
when  called  upon  to  distribute  the  water 
of  a  stream,  and,  finding  that  an  approprla- 
tor is  then  diverting  more  water  than  his 
adjudicated  priority  permits,  is  authorized' 
to  reduce  the  amount  of  water  diverted  to 
that  prescribed  by  the  decree  adjudicating 
the  priorities  on  the  stream  by  regulating  the 
headgate.  His  action  in  doing  that  is  not, 
however,  conclusive  upon  the  courts,  nor 
Is  the  only  remedy  for  erroneous  action  on 
his  part  tbe  appeal  allowed  by  statute,  but 
it  is  uniformly  held,  and  we  understand  it 
to  be  conceded  in  this  case,  that  an  injunc- 
tion will  lie.  to  restrain  such  erroneous  ac- 
tion. No  conflict  of  jurisdiction  can  arise 
with  reference  to  the  power  and  duty  of  the 
water  commissioner  by  sustaining  the  ju- 
risdiction of  tbe  court  in  an  action  for  dam- 
ages for  a  wrongful  diversion  of  water  by 
one  approprlator  to  the  Injury  of  another; 
tbe  existence  of  such  a  right  of  action  can- 
not render  Impossible  or  hinder  the  perform- 
ance of  the  duties  Imposed  upon  the  commis- 
sioner, or  the  exercise  of  tbe  power  conferred 
upon  him,  or  tbe  proper  administration  of  the 
laws  governing  the  use  and  distribution  of 
the  public  waters  subject  to  appropriation 
for  beneflcial  uses.    ▲  wrongful  diversion  of 


water  by  one  party  to  the  injury  of  another 
who  has  a  right  to  tbe  water  diverted  might 
occur  before  an  official  distribution  could 
be  secured,  and  unless  a  right  of  action  can 
be  maintained  for  tbe  damages  caused  by 
such  wrongful  diversion,  the  injury  would 
be  irremediable.  Whether,  or  how  far,  if 
at  all,  the  failure  by  the  Injured  party  to 
request  an  official  distribution  of  tbe  water 
upon  discovery  of  (he  wrongful  diversion 
might  be  considered  In  mitigation  of  the 
damages  subsequently  accruing,  or  as  evi- 
dence against  the  claim  therefor,  Is  a  ques- 
tion not  here  for  decision,  as  suggested  in 
the  former  opinion. 

It  must  be  remembered  that  tbe  water 
commissioner  Is  not  authorized  to  determine 
the  question  of  priorities.  In  the  discharge 
of  his  duties  he  is  bound  by  existing  decrees 
estabUshing  the  various  priorities  and  the 
quantity  of  water  to  which  each  approprlator 
Is  entitled.  The  statute  does  not  provide 
for  continuous  service  of  the  commissioner 
in  controlling  every  diversion  and  use  of  the 
water  of  the  streams  within  his  district.  It 
Is  provided  (section  803,  Comp.  Stat  1910), 
as  an  exception  to  the  provision  that  water 
commissioners  shall  rec^ve  a  stated  per  diem 
compensation  for  each  day  when  actively 
employed  in  the  duties  of  the  office;  that 
where  the  service  may  be  improved  by  con- 
tinuous employment  and  upon  recommenda- 
tion of  the  division  superintendent,  tbe  com- 
missioner shall  receive  pay  at  a  stated  month- 
ly rate,  to  be  pold  by  the  county  in  which 
tbe  work  is  performed,  as  in  the  case  of  the 
per  diem  compensation.  But  unless  the 
commissioner  has  assumed  control  of  a  bead- 
gate  or  controlling  works  of  a  diverting 
ditch  or  canal,  as  provided  in  section  801,  the 
water  may  be  diverted  by  an  approprlator 
for  his  own  use,  without  first  obtaining  the 
permission  of  the  commissioner  or  other 
water  officer,  subject,  of  course,  In  case  of 
excessive  diversion  to  the  injury  of  another, 
to  the  remedies  provided  by  law  for  tbe  re- 
dress or  prevention  of  such  Injury.  Thus  It 
may  happen  that  more  water  than  an  ap- 
proprlator is  entitled  to  will  be  diverted  by 
him  to  the  injury  of  another  having  a  better 
or  superior  right.  And  after  a  water  com- 
missioner has  assumed  control  of  the  diver- 
sion of  water  into  a  particular  ditch  it  may 
be  physically  possible,  though  in  violation  of 
the  statute,  for  the  owner  to  cause  the  diver- 
sion Into  such  ditch  of  a  greater  quantity  of 
water  than  that  permitted  by  the  commis- 
si<«er,  or  authorized  by  the  decree,  to  an- 
other's Injury  and  damage.  As  suggested, 
that  would  be  a  violation  of  law  for  which 
the  violator  might  be  punished,  but,  without 
the  right  to  maintain  an  action  for  damages, 
the  Injured  party  might  be  left  without  re- 
dress. 

It  is  true  that  In  a  district  where  the  com- 
missioner Is  not  employed  throughout  the  ir- 
rigation season  he  Is  required  to  begin  bla 
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work  upon  written  demand  therefor  by  one 
or  more  approprlators.  Where  he  Is  employ- 
ed by  the  month,  it  Is  required  that  he  shall 
begin  work  and  terminate  his  services  as  the 
superintendent  of  Ills  water  division  may 
direct  And  the  superintendent  may,  under 
any  condition,  call  upon  the  water  commis- 
sioner for  work  within  his  district  whenever 
the  necessity  therefor /nay.  In  his  Judgment, 
arise.  Comp.  Stat.  {  805.  The  right  to  call 
for  an  official  distribution  of  the  water  of  a 
stream  In  accordance  with  existing  decrees 
Is,  of  course,  a  remedy  open  to  an  approprla- 
tor,  claiming  that  water  to  the  use  of  which 
he  is  entitled  is  being  wrongfully  diverted 
by  another,  for,  no  doubt,  even  in  a  district 
where  the  commissioner  is  employed  through- 
out the  irrigation  season,  the  superintendent 
may  be  requested  to  direct  a  distribution  by 
the  commissioner,  or  the  latter,  we  suppose, 
might  have  general  instructions,  under  which 
he  could  respond  to  a  proper  demand  made 
upon  him  by  an  approprlator  at  any  time. 
But  we  see  nothing  in  the  statutes,  or  in  the 
scope  or  purpose  thereof,  making  such  rem- 
edy an  exclusive  one,  taking  away  the  right 
of  action  for  damages  caused  by  a  wrongful 
diversion.  It  is  a  preventive  remedy  merely; 
and  yet  the  statute,  as  shown  In  the  former 
opinion,  seems  to  recognize  the  jurisdiction 
of  the  courts  to  prevent  a  wrongful  diversion 
by  injunction.  It  does  not  seem  to  us  to 
have  been  Intended  as  a  substitute  for  an 
action  for  damages;  and  certainly  It  does 
not  afford  financial  redress  to  one  who  has 
b^en  Injured  by  a  wrongful  diversion.  And, 
as  such  right  of  action  Is  not  expressly  taken 
away  by  the  statute,  we  have  perceived  no 
good  reason  for  holding  that  It  has  been  im- 
pliedly abrogated. 

In  a  case  recently  coming  to  our  notice, 
decided  by  the  Supreme  Court  of  Colorado, 
the  effect  of  the  statutory  proceedings  for 
establishing  priorities  to  the  use  of  water 
and  the  distribution  thereof  upon  other  rem- 
edies for  injury  occurring  through  a  wrong- 
ful diversion  is  considered  with  reference 
to  the  particular  facts  in  that  case.  It  was 
not  an  action  for  damages,  but  to  »ijoln 
certain  ditch  owners  and  water  users  from 
diverting  the  water  from  certain  streams 
otbewlse  than  in  accordance  with  the  decrees 
therefor.  The  water  officials,  not  having 
consented  to  become  plaintiffs,  were  made 
defendants.  It  appears  to  have  I>een  con- 
tended that  no  cause  of  action  was  stated, 
for  the  reason  that  the  plaintiffs  had  a 
plain,  speedy,  and  adequate  remedy  at  law. 
Referring  to  that  contention,  the  court  said: 

"It  is  true  an  elaborate  statutory  method  of 
establishing  priorities  to  the  use,  and  for  the 
distribution  of  water  thereunder,  exists  in  this 
state,  and  that  any  water  commissioner  who 
fails  to  perform  any  of  the  duties  imposed  upon 
him  by  the  statutes,  and  likewise  any  persons, 
violating  the  water  commissioner's  order,  rela- 
tive to  the  opening  or  sbntting  down  of  head- 
gates,  or  the  using  of  water  for  irrigation  pur- 
poses, are  severally  guilty  of  criminal  offenses. 


Chapter  72,  Rev.  -Stat  1908.  However,  these 
statutes  do  not  afford  a  complete  and  adequate 
remedy  for  the  injury  and  loss  occasioned  by 
taking  water  from  the  streams  by  a  junior  ap- 
propriator,  when  it  is  needed  and  demanded  by 
a  senior  approprlator  of  the  same  stream  with- 
in the  same  irrigation  division.  While  the  acts 
of  a  water  officer  in  permitting  the  water  to  be 
so  taken  by  a  junior  approprlator,  and  the  tak- 
ing thereof  by  the  latter  against  the  order  <of 
the  former,  are  crimes,  for  the  commission  of 
which  the  people  may  prosecute  the  respective 
violators  of  the  law,  the  result,  nevertheless, 
constitutes  a  special  injury  to  the  senior  appro- 
prlator. Acts  of  such  character  may  be  enjoin- 
ed by  a  court  of  equity.  People  ex  reL  v.  Tool, 
35  Colo.  225,  86  Pac.  224,  229,  231,  6  L.  R.  A. 
(N.  S.)  822,  117  Am.  St  Rep.  198.  An  injury 
to  private  property  is  in  its  nature  special  and 
peculiar,  and  constitutes  a  private  wrong, 
though  the  act  causing  the  injury  may  also  be 
a  disturbance  or  obstruction  to  the  public  right 
The  right  of  all  the  people  to  have  the  laws  of 
society  observed  in  no  sense  limits  or  curtails 
the  rt^ht  of  the  individual  to  maintain  a  suit 
in  eqnity  to  restrain  the  threatened  injury,  the 
commission  of  which  would  certainly  result  in  a 
private  wrong  to  him  by  injuring  or  depriving 
him  of  his  property  rights."  Rogers  v.  Nevada 
Canal  Co.  et  ah,  fiO  Colo.  58,  161  Pac.  923. 

A  statute  of  Michigan  (How.  Ann.  St  Sapp. 
1883-^9,1 2035)  provided  that  tf  any  person  or 
persons  shall  put  any  logs,  timber,  or  limiber 
into  a  lake,  river,  or  stream  for  the  purpose 
of  floating  the  same  to  the  place  of  manu- 
facture or  market,  without  making  adequate 
provisions  for  breaking  Jams  of  such  logs, 
timber,  or  Jnml>er  In  the  lake,  river,  or 
stream,  or  for  clearing  the  same  from  the 
banks  thereof,  or  for  Fanning  or  driving  the 
same,  and  shall  thereby  hinder  the  removal 
of  logs,  timber,  or  lumber  from  the  banks 
thereof,  or  obstruct  the  floating  or  navigation 
of  the  lake,  river,  or  stream.  It  shall  be 
lawful  for  any  other  person  engaged  in  float- 
ing or  running  logs,  timber,  or  lumber  in 
such  lake,  river,  or  stream  so  olMtructed  to 
cause  such  jams  to  i>e  broken,  and  such 
logs,  timber,  or  lumber  to  be  run,  driven,  or 
cleared  from  the  banks  of  the  lake,  river, 
or  strean),  at  the  cost  and  expense  of  the 
person,  or  persons,  owning  the  logs,  timber, 
or  lumber  causing  the  obstruction ;  and  that 
such  owner  shall  'be  liable  to  such  other 
person  for  such  cost  and  expense;  and  that 
such  other  person  shall  have  a  lien  on  the 
logs,  timber,  or  lumber  for  the  reasmable 
charges  and  expense  in  breaking  the  jama  or 
clearing  the  obstruction,  and  entitled  to  take 
and  retain  possession  of  the.  same,  or  so 
much  thereof  as  may  be  necessary  to  satis- 
fy the  amount  of  such  charges  and  expense 
therein.  The  person  claiming  such  lien  was 
authorised  by  the  statute  to  bring  an  action 
of  assumpsit  against  the  owner  of  the  prop- 
erty to  determine  and  satisfy  the  amount 
of  the  Hen ;  aifS  a  proceeding  was  provided 
to  ascertain  and  determine  the  amount  of 
the  lien  If  the  owner  of  the  property  could 
not  be  ascertained,  or  was  without  the  juris- 
diction of  the  court  That  statute  was  held 
not  to  have  the  effect  <7  abrogating  the  right 
of  action  at  common  law  to  recover  the  dam- 
ages occasioned  by  obstructing  a  river  or 
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stream  to  tbe  injury  of  another  who  was 
prevented  by  such  obstmctlon  from  floating 
his  logs,  timber,  or  lumber,  where  tbe  de- 
fendant bad  not  used  any  means  to  remore 
the  obstruction.  Bellant  v.  Brown,  78  Mich. 
294.  44  N.  W.  326.  We  doubt  If  a  different 
rule  would  have  been  made,  or  would  have 
been  proper.  If  the  statute  had  provided  for 
removing  the  obstmctlon  by  a  public  officer 
at  the  expense  of  the  person  causing  the 
obstruction  or  at  public  expense;  for,  even 
In  that  event,  the  person  prevented  frinn 
floating  his  logs,  timber,  or  lumber  might  be 
damaged  without  means  of  redress;  except 
an  action  at  common  law.  In  the  case  cited 
the  court  said  that  the  fact  that  a  statute 
had  been  passed  giving  a  right  of  action  dif- 
ferent In  form  from  that  at  the  common  law 
did  not  abrogate  the  right  to  proceed  at  com- 
mon law,  without  some  special  provision  of 
statute  to  that  effect 

It  Is  suggested  In  the  brief  In  support  of 
the  petition  for  rehearing  that  the  Intention 
that  an  administrative  remedy  shall  super- 
sede a  Judicial  remedy  will  be  much  more 
readily  Inferred  than  the  Intention  to  re- 
place one  Judicial  remedy  with  another, 
where  It  Is  possible  to  reconcile  the  old  with 
the  new.  Wle  think  the  correctness  of  that 
proposition,  at  least  for  universal  applica- 
tion, may  be  doubted.  But  If  It  fibould  be 
accepted  as  a  correct  statement  of  the  law, 
we  think  there  is  no  reasonable  ground  for 
tbe  Inference  under  the  statute  considered  in 
this  case.  We  believe  that  we  fully  under- 
stood the  contention  of  counsel  at  the  former 
bearing.  The  question  was  ably  presented 
and  carefully  considered.  A  r^earlng  will 
be  denied. 

Behearing  denied. 

SBABD,  J.,  concurs.  aOOTT,  X,  did  not 
participate  In  ibia  decision. 


In  re  MARBON  et  al.    (No.  1961.) 

(Supreme  Ckiurt  of  New  Mexico.    Sept.  23, 1916. 

Rehearing  Denied  Oct  16,  1916.) 

fSyllaiiu  hy  th«  Court) 

1.  Attornkt  and  Olibnt  ^»42— Misoonduot 
— c0nceai.iwg  dootthknt. 

An  attorney  at  law,  having  in  his  possession 
a  copy  or  duplicate  of  an  original  contract,  the 
contents  of  which  are  material  to  the  determina- 
tion of  tbe'issaes  in  a  case,  who  conceals  the 
same,  and  replies,  when  called  upon  by  opposing 
counsel  to  produce  it  that  the  contract  was  not 
in  his  possession  or  custody  or  under  his  control, 
when,  as  a  matter  of  fact,  the  said  contract  is 
at  that  time  where  it  had  been  concealed  by  him, 
is  guilty  of  unprofessional  conduct  and  subject 
to  a  reprimand  therefor. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  64;  Dec.  Dig.  «=>42.] 

2.  Attobnkt  and  Olibnt  «=»42— Subpbnhion 
— Gbotjn  DEI— Deception  or  Codbt. 

An  attorney  at  law  who  offers  in  evidence  on 
behalf  of  bis  client  an  alleged  release  as  consti- 
tuting valid  and  admissible  evidence  of  payment 


and  discbarg«  of  the  cause  of  action  against  Ills 
client,  and  who  moves  to  instruct  the  jury  that  • 
said  release  constitutes  a  valid  and  sufficient  de- 
fetise  on  behalf  of  his  client,  when  in  truth  and 
in  fact  the  said  release  was  not  a  valid  and  law- 
ful release,  discharge,  or  satisfaction  of  the 
claim,  all  of  which  was  tiien  well  known  to  the 
attorney,  is  guilty  of  unprofessional  conduct  in 
the  practice  of  intentional  deceit  of  the  trial 
court  before  whom  the  cause  was  then  pending, 
and  by  reason  of  said  conduct  is  subject  to  sus- 
pension from  practice  in  the  courts. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  54;  Dec.  Dig.  <8=»42.] 

8.  Attobnet  and  Ouent  4s»44(l)  —  Suspen- 
sion—Misconduct AS  TO  C^ent. 
Attorneys  at  law,  accepting  employment  from 
one  client  and  in  the  course  of  such  relations 
gaining  information  adverse  to  the  interests  of 
such  client,  which,  after  the  termination  of  such 
employment,  is  used  to  secure  the  employment  of 
such  attorneys  by  the  person  in  such  adverse  re- 
lations to  the  former  client,  are  guilty  of  unpro- 
fessional conduct  deserving  of  suspension  &om 
practice  before  the  bar  in  the  courts  of  this  state.  ' 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  §{  66,  62;  Dec.  Dig.  i3=» 
44(1).] 

(AiUiUonal  SyUalnt*  by  SiUoritil  Btaff.) 

4.  Attobnet  and  Ouent  «s»44(2)  —  Suspen- 
sion— Misconduct  as  to  Client. 

That  attorneys  agreed  with  their  client  tliat 
they  should  receive  one-half  of  a  recovery  for 
iibel,  and  compromised  the  action  for  |1,750,  of 
which  they  paid  the  client  only  $450,  is  not 
shown  to  be  unprofessional  conduct  where  the 
atorneys  had  expended  a  large  amount  of  labor 
on  the  case,  and  successfully  maintained  a  cause 
of  action  in  a  companion  case,  and  the  client 
refused  to  allow  the  case  to  go  to  trial  and  testi- 
fied that  she  was  entirely  satisfied  with  the  set- 
tlement made  by  the  attorneys. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent.  Dig.  J  66;  Dec.  Dig.  «=»44(2).] 

5.  Attobnet  and  Client  «=»53(2)  —  Suspen- 
sion OF  Attobnet  —  Sufficienct  of  Evi- 
dence. 

Evidence  held  insufficient  to  show  unprofes- 
sional conduct  of  attorneys  in  attempting  to  pro- 
cure additional  fee  from  client  in  divorce  case. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
OUent  Cent  Dig.  S  76;  Dec.  Dig.  «=353(2).] 

6.  Attobnet  and  Olibnt  ®=»53(2)  —  Dibbab- 
ment  of  Attobnet  —  Sufficienct  of  Evi- 
dence. 

Evidence  held  insufficient  to  sustain  a  charge 
that  attorneys  extorted  an  additional  fee  from  a 
client  by  threats  of  criminal  proceedings. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
OUent  Cent  Dig.  {  76 ;  Dee.  Dig.  «=»53(2).] 

7.  Attobnet  and  Client  «=>37— Dibbabmgnt 
— Gbgunds— Mibbepbebentation  of  Ooubt, 

That  attorneys  were  shown  and  approved  be- 
fore publication  the  body  of  an  article  is  insuffi- 
cient to  show  improper  conduct  where  the  com- 
ments and  heading  of  the  article  which  consti- 
tuted the  olxjectionable  portion  misrepresenting 
the  action  of  a  court  were  not  shown  to  or  ap- 
proved by  the  attorneys 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  60-63;    Dec.  Dig.  <3=>37.] 

Original  proceedings  for  the  disbarment  of 
Owen  N.  Marron  and  another.  Respondents 
suspended  from  practice  for  one  year. 

Frank  W.  Clancy,  Atty.  Gen.,  for  the  State. 
A.  B.  Renehan  and  E.  R.  Wright,  both  of 
Santa  F6,  for  respondents. 
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HAMNA,  T.  [1]  There  are  nine  spedflca- 
Cons  In  the  accusation  filed  against  the  re- 
spondents. The  first  spedficatlon  Is  to  tb% 
effect  that  in  a  certain  dvll  action  pending 
in  the  district  court  of  Bernalillo  county  said 
respondent  Frauds  E.  Wood  having  then  and 
there  in  his  possession  a  certain  copy  or  du- 
plicate of  an  original  contract,  the  contents 
and  purport  of  which  were  material  to  the 
determination  of  the  Issues  in  said  cause, 
concealed  the  same  beneath  a  blotter  in  the 
office  of  the  derk  of  said  court  and  when, 
afterwards,  he  was  requested  by  counsel  for 
the  opposite  party  to  produce  his  said  copy 
of  said  contract,  he  replied'  in  substance  that 
the  contract  was  not  In  his  possession  or  cus- 
tody or  under  his  control,  when  as  a  matter 
of  fact  the  said  contract  was  at  that  time 
remaining  where  it  had  been  concealed  be- 
neath a  blotter  in  the  office  of  the  derk  of 
the  district  court 

It  Is  contended  by  the  respondent  Francis 
B.  Wood  that  this  copy  of  the  contract  was 
not  material  to  the  issues  in  said  cause,  and 
that  therefore  his  conduct  was  not  subject 
to  crltldsm.  It  is  urged  by  the  Attorney 
General,  however,  that  regardless  of  the  ma- 
teriality of  the  said  document  in  the  trial  of 
the  Issues  in  said  cause,  the  conduct  of  the 
said  respondmt  Francis  B.  Wood  was  repre- 
hensible to  the  same  degree  as  if  the  said 
document  were  material  and  necessary  to  the 
trial  of  the  issues  in  said  cause.  With  this 
contrition  we  fully  agree.  The  conduct  of 
the  said  respondent  in  concealing  the  paper 
from  and  deceiving  the  court  and  opposite 
counsel  by  statements  bordering  upon,  if  not 
amounting  actually  to  falsehood,  Is  certainly 
nnbecoming  a  member  of  the  legal  profession. 

The  court  therefore  finds  that  said  Francis 
B.  Wood  in  the  particulars  hereinbefore  men- 
tioned has  been  guilty  of  unprofessional  con- 
duct requiring  pnnldiment  at  the  hands  of 
the  court. 

It  is,  therefore,  considered,  ordered,  and 
adjudged  by  the  court  here  that  said  Frands 
E.  Wood,  by  reason  of  bis  said  conduct,  is 
deserving  of  the  reprimand  of  this  court 

[2]  The  second  specification  of  the  accusa- 
tion Is  to  the  effed::  That  the  respondent 
Frauds  B.  Wood,  while  engaged  as  counsel 
ftor  the  defendant  In  the  trial  of  a  certain 
cause  before  the  district  court  of  Bernalillo 
county  in  which  Ernest  Meyers  was  plaintiff 
and  the  Meyers  Company,  Incorporated,  was 
defendant,  offered  in  evidence  on  behalf  of 
the  defendant  a  certain  alleged  release, 
which  was  in  words  and  figures  as  follows: 

"Albuquerqne,  New  Mexico,  Nov.  1st  1913. 

"Whereas,  by  article  8  of  the  contract  between 
the  Meyers  Co.  Inc.,  of  Albuquerque.  New  Mexi- 
co, and  myself,  dated  Jany.  1st,  1912,  said  Com- 
pany is  required  to  make  a  certain  payment  to 
me  in  the  matter  of  Alex  D.  Shaw  &  Co.,  of 
New  York,  on  the  happening  of  certain  events 
therein  stated. 

"Now,  therefore,  in  consideration  of  the  snm 
of  one  dollar  and  other  valuable  considerationa 
to  me  in  hand,  receipt  of  which  ia  hereby  ac- 


knowledged, I  hereby  release  said  Meyers  Oo. 
from  any  payment  to  me  of  the  snm  of  $601.88 
or  any  part  thereof  mentioned  in  said  Artide  8 
as  a  credit  to  said  Alex  D.  Shaw  &  Oo. 

"Ernest  Meyers." 

That  said  respondeat  Frands  Bi  Wood 
then  and  there  alleged  and  pretended  to  the 
court  that  the  said  release  constituted  valid 
and  admissible  evidence  of  the  payment  and 
disdiarge  of  the  cause  of  action  upon  whidi 
the  plaintiff  had  brought  suit  in  said  court 
That  said  respondent  Frands  K  Wood  mov- 
ed and  requested  the  court  to  instruct  ths 
Jury  that  said  release  constituted  a  valid  and 
suffident  defense  on  behalf  of  the  defendant 
In  said  cause,  and  that  he  thereby  caused  the 
district  Judge  then  presiding  in  said  cause 
to  so  instmct  the  Jury,  which  Jury,  under 
the  Instructions  of  the  court,  returned  a  ver^ 
diet  finding  the  iasnes  for  the  defendant 
That  In  truth  and  in  fact  the  said  alleged 
release  was  not  a  valid  and  lawful  rdease, 
discharge,  or  satisfaction  of  the  said  defend- 
ant from  liability  to  the  said  Ernest  Meyers, 
and  that  the  said  respondent  Frands  B. 
Wood  then  and  there  well  knew  the  same. 

It  appears  from  the  evidrace  that  the  said 
release  was  procured  from  the  plaintiff  Er- 
nest Meyers  for  the  purpose  of  enabling  the 
firm  of  Alex  D.  Shaw  &  Co.  oit  New  York 
City  to  recover  from  the  Meyera  Company 
the  sum  of  $501.88  whidi  had  been  placed 
with  the  defendant  the  Meyera  Company  by 
the  said  Ernest  Meyers  as  security  against 
possible  liability  upon  a  merchandise  account 
at  that  time  unsettled  and  disputed.  At  the 
time  the  said  release  was  introduced  in  evl- 
denoe  it  appears  from  the  proofs  that  the 
said  respondent  Frands  B.  Wood  was  thor- 
oughly familiar  with  all  of  the  facts  and  dr- 
cnmstances  surrounding  the  execution  and 
delivery  of  the  said  release,  and  knew  that 
the  same  had  never  been  delivered  to  the 
Myers  Company  except  for  the  purposes 
hereinbefore  stated.  He  also  knew  at  that 
time  that  a  reassignment  of  the  said  claim 
had  been  executed  by  the  said  Alex  D.  Shaw 
&  Co.  to  the  said  Ehnest  Meyers,  which  was 
intended  to  supersede  and  cancel  the  said 
allied  release. 

In  consideration  of  all  the  facts  and  cir- 
cumstances in  regard  to  this  spedficatlon, 
the  court  finds  that  the  said  Frands  E.  Wood, 
in  so  introducing  in  evidence  the  said  release, 
was  guilty  of  deliberate  and  intentional  de- 
ceit of  the  district  Judge  beft>re  whom  the 
said  cause  was  then  bdng  beard,  and  that 
his  conduct  requires  punishment 

It  is  therefore  considered,  ordered,  and  ad- 
Judged  by  the  court,  that  said  Frands  E. 
Wood,  be,  and  he  is  hereby,  suspended  from 
further  practice  in  the  courts  of  New  Mexico 
as  an  attorney  at  law  for  and  during  the 
period  of  one  year  from  the  date  hereof. 

The  third  spedflcation  In  the  accusation  is 
to  the  effect  that  in  a  certain  cause  in  the 
district  court  of  Bernalillo  county  wherein 
W.  i.  Johnson  was  plaintiff  and  the  Mew 
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Mexico  Fire  Brick  Oompany  was  defendant, 
the  district  judge  of  said  court  entered  a  de- 
fault Judgment  In  favor  of  tbe  plaintiff,  upon 
tbe  express  understanding  with  the  respond- 
ent Francis  B.  Wood,  who  was  attorney  for 
the  said  plaintiff,  tliat  upon  application,  with- 
out any  showing  of  meritorious  defense,  th* 
said  district  Judge  would  open  said  default; 
that  tbe  said  district  Judge  shortly  thereafter 
left  the  state  for  a  vacation;  that  before 
leaving  tbe  Jurisdiction,  tbe  said  district 
Judge  left  word  with  tbe  derlt  of  the  court 
that  be  did  not  desire  any  other  district  Judge 
to  be  called  in  to  hear  and  determine  any 
application  to  open  the  said  default  which 
might  be  filed  by  the  defendant;  that  there- 
after there  was  filed  in  said  cause  a  motion 
by  the  defendant  to  vacate  tbe  said  default 
Judgment;  that  In  tbe  absence  of  tbe  said 
district  Judge,  the  said  respondeat  Francis 
£.  Wood  attempted  to  call  up  tbe  said  motion 
before  another  district  Judge  who  was  un- 
familiar with  tbe  facts  and  circumstances 
under  which  the  said  default  was  entered, 
thereby  intending  to  secure  an  undue  advan- 
tage over  tbe  defendant  in  said  cause  and  an 
advantage  which  he  could  not  take  bad  the 
presiding  district  Judge  been  present  and 
heard  the  said  motion. 

The  proofs  offered  in  regard  to  this  diarge 
entirely  fall  to  establish  the  fact  that  the 
said  respondent  Francis  E.  Wood  was  in- 
formed or  knew  tliat  the  said  district  Judge 
desired  personally  to  hear  tbe  motion  to  va- 
cate the  said  default.  All  that  can  be  drawn 
from  the  proofs  would  be  a  mere  inference 
or  suspicion  that  tbe  said  respondent  Francis 
E.  Wood  desired,  in  the  absence  of  the  pre- 
siding Judge  who  knew  all  of  the  facts  in 
regard  to  such  default  Judgment,  to  present 
the  same  to  some  other  Judge  unfamiliar  with 
tbe  facts,  and  before  whom  be  might  be 
enabled  to  secure  an  undue  advantage  over 
the  defendant.  Tbe  court  does  not  feel  Jus- 
tified in  drawing  any  such  Inference  or  in 
acting  upon  any  such  suspicion.  There  is  no 
substantial  evidence  upon  which  the  court 
could  base  any  Judgment  against  the  said 
respondent  Francis  E.  Wood  In  the  record, 
and  said  charge  Is  therefore  dismissed. 

[4]  The  fourth  specification  of  the  accusa- 
tion is  to  the  effect  that  the  said  respondents 
Owen  N.  Marron  and  Francis  B.  Wood  were 
the  attorneys  of  one  Mrs.  A.  8.  Averyt  in  a 
civil  action  against  tbe  Journal  Publishing 
Company  of  Albuquerque,  N.  M.,  for  libel, 
and  that  tbe  plaintiff  agreed  with  the  re- 
spondents that  they  should  receive  one-half 
of  the  amount  of  any  recovery  from  the  de- 
fendant ;  that  with  the  consent  of  the  plain- 
tiff the  said  cause  of  action  was  compro- 
mised and  settled  for  the  sum  of  $1.750 ;  that 
the  said  respondent  Owen  N.  Marron  re- 
tained out  of  tbe  said  sum  $1,300  and  paid 
the  plaintiff  tbe  sum  of  $450 ;  that  said  re- 
tention of  the  said  amount  was  unconscion- 
able,  and    that    said    respondent    Owen   N. 


Marron  in  so  doing  was  guilty  of  overreach- 
Ing  his  client 

It  appears  from  the  proof  In  tbe  case  that 
the  plaintiff,  after  having  employed  tbe  re- 
spondents and  having  agreed  with  them  to 
allow  them  one-half  of  all  sums  recovered  in 
the  case,  absolutely  refused  to  go  further 
with  the  trial,  stating  to  them  that  she  could 
not  endure  tbe  notoriety  of  a  public  trial; 
that  prior  to  the  time  when  the  questlom 
arose  as  to  whether  the  trial  should  proceed, 
the  respondents  bad  successfully  carried  te 
Judgment  a  companion  case  Involving  the 
same  facts  and  questions  of  law;  that  tliere 
remained  to  be  litigated  the  sole  question  of 
the  amount  of  damages  recoverable  by  the 
plaintiff  against  tbe  defendant;  that  tbe 
labor  expended  by  the  respondents  was 
large,  they  having  successfully  maintained 
the  cause  of  action  both  in  tbe  district  court 
and  in  this  court  upon  appeal.  The  plaintiff 
testified  before  us  and  stated  that  she  was 
entirely  satisfied  with  the  settlement  which 
was  made  with  tbe  respondents;  tliat  she 
knew  fully  all  of  the  facts  when  she  made 
the  settlement,  and  was  not  now  compliolning 
of  tbe  same. 

Under  all  of  the  facts  and  circumstances, 
it  seems  perfectly  clear  that  tbe  respondents 
were  guilty  in  this  regard  of  no  unprofession- 
al conduct.  We  know  of  no  reason  why  an 
attorney  at  law  may  not  make  a  contract 
with  bis  client  which,  under  tbe  circumstanc- 
es, brings  him  the  fair  compensation  for  hla 
services.  While  It  is  true  there  was  uncer- 
tainty as  to  the  amount  which  the  plaintiff 
might  have  recovered  In  that  case,  it  seems 
perfectly  reasonable  to  assume  that  she  would 
In  all  probability  have  recovered  more  than 
was  recovered  in  the  companion  case,  she  be- 
ing a  woman  and  the  plaintiff  in  tbe  com- 
panion case  being  a  man.  We  find  no  evi- 
dence  in  the  record  of  overreaching  or  mis- 
treatment of  the  plaintiff  in  that  case,  and  we 
therefore  dismiss  tbe  said  charge. 

[S]  Tbe  fifth  specification  under  the  charg- 
es presented  is  that  Marron  &  Wood,  a  firm 
composed  of  Owen  N.  Marron  and  Francis  E. 
Wood,  were  attorneys  and  counsel  for  Anna 
Machette  Edgar  in  a  certain  dvll  action 
against  William  Edgar,  which  was  No. 
10065  on  tbe  dvil  docket  at  the  district  court 
of  the  county  of  Bernalillo,  being  an  action 
for  divorce  from  the  defendant  and  for  the 
settlement  of  certain  property  rights  be- 
tween the  parties.  It  is  alleged  that  in  pur- 
suance of  an  agreement  between  Owen  N.  Mar- 
ron, one  of  the  attorneys  for  the  plaintiff,  and 
Thomas  N.  Wilkerson,  the  attorney  for  the 
defendant,  and  the  defendant  himself,  the  de- 
fendant paid  to  Owen  N.  Marron  the  sum  cff 
$500  in  full  settlement,  discharge,  and  satis- 
faction tor  their  services  rendered  and  to  be 
rendered  to  tbe  plaintiff  in  said  cause,  but 
that  after  receiving  tbe  said  sum  and  after 
tbe  decree  of  divorce  had  been  entered  la 
said  cause,  the  said  Owen  H.  ^arron 
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manded  of  said  plaintiff  a  further  snm  of 
$500  for  services  rendered  by  Ma  firm,  not- 
withstanding the  fact,  as  alleged,  that  the 
said  services  had  been  fully  paid  for  by  the 
payment  of  the  aforesaid  sum  of  $500,  previ- 
ously paid  to  Mr.  Marron  by  the  defendant 
It  Is  asserted  that  the  attempt  to  collect  from 
his  client  the  additional  sum  of  $500  con- 
stituted unfaithful  and  unconscionable  con- 
duct towards  his  said  client,  and  this  is  the 
essential  feature  of  the  charge  under  consid- 
eration. 

The  client  in  this  case  referred  to,  Mrs. 
Anna  Machette  Edgar,  was  not  produced  as  a 
witness.  The  deposition  of  William  Edgar 
was  taken  and  introduced  in  evidence,  but 
throws  no  light  upon  the  essential  element 
of  the  charge  in  question.  The  respondent 
Owen  N.  Marron  as  a  witness  fully  covered 
the  situation,  explaining  that  he  had  inform- 
ed his  client  that  he  would  expect  her  to  pay 
the  difference  between  the  amount  recovered 
from  the  defendant  William  Edgar  and  a  fee 
of  $1,000  which  he  considered  his  firm  enti- 
tled tQ  In  view  of  the  large  property  Interests 
involved  In  this  particular  litigation.  His 
testimony  in  this  respect  Is  not  In  any  es- 
sential particular  contradicted  by  the  other 
evidence  Introduced  before  us,  and  we  there- 
fore conclude  and  find  that  this  charge  has 
not  been  supported  by  the  evidence,  which 
condition  Is  admitted  to  be  the  fact  by  the 
Attorney  General,  for  which  reason  the 
charge  is  dismissed. 

[I]  The  sixth  specification  of  the  charges 
against  the  respondents  has  to  do  with  the 
same  divorce  action  of  Edgar  v.  Edgar,  in 
the  district  court  of  Bernalillo  county,  and 
particularly  refers  to  alleged  misconduct  on 
the  part  of  the  respondent  Owen  N.  Marron 
in  demanding  and  securing  from  the  said  Wil- 
liam Edgar  a  fee  in  the  sum  of  $500,  by 
threatening  and  intimidating  the  said  Wil- 
liam Edgar  and  stating  to  him  In  substance 
that  in  the  event  the  said  snm  was  not  paid 
to  the  said  Owen  N.  Marron,  criminal  pro- 
ceedings would  be  taken  against  the  said 
Edgar  which  would  tend  to  bring  him  in  dis- 
repute among  the  citizens  of  Albuquerque; 
the  essential  element  of  his  charge,  therefore, 
being  that  the  fee  in  question  was  extorted 
by  threats  or  intimidation. 

The  facts  upon  which  the  charge  Is  based 
are  testified  to  by  Thomas  N.  Wilkerson,  at- 
torney for  the  defendant,  and  contradicted 
In  all  essentials  by  the  testimony  of  the  re- 
spondent Owen  N.  Marron.  The  deposition 
of  WUIIam  Edgar,  introduced  in  evidence  in 
this  case,  does  not  support  the  evidence  of 
Mr.  Wilkerson  In  the  matter  of  the  threats 
or  Intimidation,  but  tends  to  support  the  tes- 
timony of  the  respondent  Owen  N.  Marron, 
for  which  reason  It  would  seem  clearly  ap- 
parent that  the  charge  Is  not  supported  by 
the  evidence  Introduced  vltb  that  clearness 
and  certainty  which  should  be  required,  and 
we  therefore  must  find  the  respondent  Owen 


N.  Marron  not  guilty  of  the  charge  In  ques- 
tion, which  Is  therefore  dismissed. 

The  seventh  charge  as  Incorporated  In  the 
specification  of  charges  against  the  respond- 
ents is  that  some  time  in  the  month  of  July, 
1910,  the  said  Owen  N.  Marron  and  Francis 
IB.  Wood  accepted  employment  from  one 
Petra  G.  Garcia  of  the  city  of  Albuquerque, 
N.  M.,  in  connection  with  the  administration 
of  the  estate  of  one  Ellas  G.  Garcia,  deceased 
the  son  of  the  said  Petra  G.  Garcia,  and  that 
In  the  course  of  said  employment  and  during 
the  continuance  of  their  relations  as  at- 
torneys and  client,  the  said  Marron  and  Wood 
were  informed  of  the  existence  of  a  possi- 
ble claim  against  tb6  said  estate  of  Ellas  6. 
Garda,  on  the  part  of  a  woman  then  residing 
in  Salt  Lake  City,  Utah,  which  Information  it 
Is  alleged  was  divulged  to  the  attorneys  In 
question  for  the  purpose  of  enabling  them  to 
meet  such  claim  should  the  same  subsequent- 
ly arise ;  that  thereafter  the  employment  of 
the  said  Marron  &  Wood  was  terminated  by 
the  said  Petra  G.  Garcia,  subsequent  to  which 
it  is  alleged  that  the  said  Owen  N.  Marron. 
on  behalf  of  the  firm  of  Marron  &  Wood, 
wrote  a  letter  to  an  attorney  la  Salt  Lake 
City,  Utah,  requesting  him  to  put  In  a  Salt 
Lake  City  paper  an  advertisement  asking 
Mrs.  Ellas  Garcia,  the  alleged  common-law 
nife  of  said  Ellas  Garcia,  deceased,  to  call 
at  the  o£Rce  of  the  said  attorney  who  had 
something  of  importance  to  communicate  to 
her;  that  as  a  result  of  such  advertisement 
the  woman  In  question  appeared  at  the  at- 
torney's office  in  Salt  Lake  City,  and  subse- 
quently employed  tlie  said  Marron  &  Wood  to 
bring  a  suit  in  behalf  of  her  child,  which  wa? 
alleged  to  be  the  child  of  said  EUas  G.  Garcia. 

The  gist  of  this  charge  is  that  the  said  firm 
of  Marron  &  Wood,  on  Information  Imparted 
to  them  In  connection  with  their  employment 
by  said  Petra  G.  Garcia,  failed  to  maintain 
Inviolate  the  confidence  and  preserve  the  se- 
crets of  their  client  and  by  their  conduct  In 
stirring  up  litigation,  soliciting  and  accept- 
ing employment  In  the  manner  aforesaid, 
violated  their  duties  as  attorneys  at  law  and 
members  of  the  bar  of  this  court 

[7]  The  eighth  specification  of  the  charges 
against  the  respondents  deals  with  the  same 
case  as  the  specification  last  referred  to,  and 
particularly  charges  the  two  respondents  with 
wrongfully  attempting  to  place  the  federal 
district  court  before  the  public  in  the  attitude 
of  receding  from  a  position  previously  taken 
by  that  court  in  said  cause,  concerning  alleg- 
ed acts  of  the  said  Owen  N.  Marron    and 
Ftancis  E.  Wood  in  connection  with  certain 
letters  which  had  been  Introduced  in  evidence 
in  the  federal  court  and  which  were  subse- 
quently alleged  to  be  altered  or  fabricated 
documents.    The  plaintiff  and  her  attorneys 
bad  contended  in  the  trial  of  the  case  in  tbe 
federal  court  that  such  letters  were  written 
by  one  Ellas  G.  Garcia,  and  the  court  held  In 
effect  that  said  letters  were,  spurious.      The 
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said  attorneys  subseqaenQy  presented  to  the 
federal  court  in  a  motion  in  wbidi  references 
were  made  to  the  effect  that  the  opinion  of 
the  court  referred  to  had  been  understood  by 
the  public  and  members  of  the  bar  as  Imput- 
ing to  the  Ann  of  Marron  &  Wood  responsl- 
bllily  for  such  altered  or  fabricated  exhibits, 
or  that  they  were  in  some  manner  priyy  to 
the  alteration  or  fabrication  thereof,  and  the 
court  was  asked  to  state  more  fully  the  facts 
found  In  this  particular  and  pertaining  to 
the  exhibits  in  question.  The  federal  court 
thereupon  did  so  and  made  a  further  finding, 
disclaiming  an  Intention  to  impute  improper 
conduct  to  the  attorneys,  Marron  &  Wood. 
A  copy  of  this  opinion  or  finding  of  the  fed- 
eral court  was  subsequently  published  in  the 
Albuquerque  Evening  Herald  at  the  instance 
of  the  said  Owen  N.  Mar)-on  with  headlines 
and  comments  alleged  to  have  been  submitted 
to  the  said  Owen  N.  Marron  prior  to  publics-, 
tlon,  and  by  him  approved.  The  substance 
and  effect  of  the  finding,  as  alleged  by  the 
charge  numbered  8,  did  not  Justify  the  head- 
lines and  comment  as  the  same  appeared  in 
the  publication  in  question,  which  it  is  al- 
leged was  well  known  to  the  said  Owen  N. 
Marron  at  the  time  he  gave  bis  approval  to 
said  headlines  and  comment,  and  that  the  act 
and  conduct  of  the  said  Owen  N.  Marron  in 
this  particular  was  done  with  an  intent  to 
deceive  and  mislead  the  public  into  believing 
that  the  court  had  exonerated  him  and  the 
said  Francis  E.  Wood  In  connection  with  all 
of  the  acts  of  alleged  improper  conduct 
ascribed  to  the  said  respondents  in  connection 
with  the  trial  of  the  case  in  the  federal  court, 
the  main  ground  of  this  diaige  bdng  more 
briefly  stated  as  an  attempt  on  the  part  of 
the  said  Owen  N.  Marron  to  betray  the  trust 
and  confidence  of  the  federal  district  Judge 
and  wrongfully  attpmpt  to  place  the  said 
Judge  before  the  public  in  the  attitude  of  re- 
ceding from  the  position  previously  taken  in 
a  former  opinion  in  said  cause,  concerning 
the  acts  of  the  said  Owen  N.  Marron  and 
Francis  E.  Wood. 

The  evidence  in  support  of  this  latter 
charge,  in  connection  with  the  Garcia  Case, 
does  not  disclose  that  the  comments  or  head- 
ing of  the  article  in  question,  as  published 
in  the  Albuquerque  Evening  Herald,  were 
shown  or  exhibited  to  the  said  Owen  N.  Mar- 
ron and  by  him  approved.  The  body  of  the 
article  unquestionably  was  shown  to  him 
and  by  him  read  and  approved,  but  the  evi- 
dence fails  in  the  essential  particular  that 
It  does  not  bring  home  to  him,  the  said  Owen 
N.  Marron,  a  knowledge  of  the  objectionable 
matter  contained  In  the  heading  of  the  article 
or  the  comments  pertaining  thereto  which  ap- 
peared as  a  portion  of  said  heading.  The 
failure  of  the  evidence  in  tUs  respect  does 
away  with  charge  Na  8  In  connection  with 
the  publication  referred  to  in  the  charge. 

[3]  The  Garcia  Case  resulted  in  proceed- 
ings for  disbarment  instituted  in  the  federal 


court  tot  the  district  of  New  Mexico;  upon  a 
number  of  grounds,  and  this  proceeding  re- 
sulted in  a  finding  by  the  judge  of  the  federal 
district  court  sustaining  the  charges  upoa 
three  of  the  grounds  and  dismissing  upon  » 
fourth^  the  findings  of  the  court  being  as  fol- 
lows: 

"1.  As  to  charge  1  the  court  finds  the  respond- 
ents and  each  of  them  guilty.  It  is  clear  that 
the  firm  of  Marron  &  Wood  were,  as  alleged,  em- 
ployed by  Mrs.  Petra  G.  Garcia  In  July,  1910, 
and  within  a  few  days  after  the  death  ot  Ellas 
Garcia.  This  conclusion  is  reached  solely  upon 
what  has  emanated  from  the  respondents,  and 
without  taking  Into  eonaideration  anything  on 
this  point  proceeding  from  other  sources.  Th* 
answer  of  the  respondents  to  the  present  pro- 
ceeding in  effect  admits  this  employment.  The 
oomplaint  in  a  suit  for  fees  filed  in  the  district 
court  of  Bernalillo  county  October  18,  1910,  by 
the  firm  of  Marron  &  Wood  against  Petra  G. 
Garcia  alleges  services.  The  testimony  of  re- 
spondent Wood  in  that  case,  introduced  in  evi- 
dence here,  is  unqualifiedly  to  the  same  effect, 
and  the  testimony  of  the  same  respondent  be- 
fore the  court  in  the  present  case  shows  this  re- 
lationship between  the  firm  and  Mrs.  Garcia. 
The  claim  by  respondent  Wood  that  the  abov» 
mentioned  suit  of  Marron  &  Wood  v.  Petra  O. 
Garcia,  although  in  form  one  for  fees,  was  in- 
tended in  reality  as  a  slander  suit  agamst  Mrs. 
Garcia,  falls  far  short  of  mitigating  the  situa- 
tion, especially  In  view  of  the  fact  that  the  com- 
plaint is  verified  as  a  suit  for  fees  by  respondent 
Wood.  With  this  relationship  of  attorney  and 
client  existing  between  respondents  and  Mrs. 
Petra  G.  Garcia,  in  Jnly,  1910,  respondents  re- 
ceived as  a  result  of  such  employment  and  In  the 
course  of  consultation  thereunder  certain  info^■ 
mation  to  the  effect  that  a  woman  living  in  Salt 
Lake  City,  and  claiming  to  be  the  wife  of  Bellas 
Garcia,  was  likely  to  make  a  claim  jeopardising 
the  whole  estate.  The  representations  of  Mrs. 
Garcia  by  Marron  and  Wood  terminated  abont 
August  1,  1910,  but  the  confidential  information 
which  they  possessed  as  a  result  of  the  brief  em- 
ployment, and  especially  upon  the  point  above 
named,  still  necessarily  remained  with  them.  On 
August  10,  1910,  the  possession  of  this  informa- 
tion led  to  their  advertising  in  a  newspaper  at 
Salt  Lake  City,  the  place  that  had  been  named 
to  them  as  the  residence  of  this  •<daimant,  in 
which  advertisement  there  was  an  Invitation  for 
'Mrs.  Ellas  Garcia,  the  wife  of  Ellas  Garcia  of 
Albuquerque,  New  Mexico,  to  call.'  A  person 
claiming  to  be  within  the  description  responded 
to  the  advertisement,  and  contracts  were  entered 
into  by  respondents  to  represent  her  and  her  in- 
fant child.  This  was  followed  by  litigation  on 
behalf  of  that  child  In  the  above-named  case.  No. 
202.  Thus  It  came  abont  that  confidential  infor- 
mation received  by  respondents  during  one  em- 
ployment was  used  by  them  to  secure  a  client 
adverse  to  that  employment.  This  was  clearly 
unethical.  Information  so  received  Is  sacred  to 
the  employment  to  which  It  pertains,  and  to  per- 
mit it  to  be  nsed  in  the  Interest  of  another,  or, 
worse  still,  in  the  Interest  of  the  adverse  party. 
Is  to  strike  at  the  element  of  confidence  whidi 
bes  at  the  basis  of,  and  affords  the  essential  se- 
curity in,  the  relation  of  attorney  and  client  Re- 
spondents seek  to  meet  this  view  of  the  matter 
upon  the  ground,  first,  that  they  in  1912,  and 
before  the  bringing  of  the  case  No.  202,  asked 
the  opinion  of  the  attorney  who  had  succeeded 
them  in  representing  the  Garcia  estate  in  the 
probate  court,  as  to  whether  that  attorney  ob- 
jected to  respondents  bringing  case  No.  202,  and 
whether  the  attorney  thought  It  ethically  per- 
missible to  bring  the  suit,  and  that  such  attor- 
ney stated  he  had  no  objection  to  the  bringing 
of  the  suit  by  Marron  &  Wood,  but  that  the  mat- 
ter of  ethics  was  one  for  them  to  decide  for  them- 
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•elves.  But  such  an  Incident  Ucks  Talne  as  an 
excuse.  The  utmost  that  is  claimed  is  that  the 
attorney  said  he  had  no  objection.  But  even 
had  there  been  an  express  consent,  the  power  of 
an  attorney  employed  by  an  estate  for  a  restrict- 
ed purpose  did  not  include  an  agreement  that  a 
suit  in  another  court  might  be  brought  against 
the  estate.  In  addition,  the  conversation 'did  not 
pretend  to  be  as  expression' upon  ethics,  but  that 
the  matter  was  in  terms  remitted  to  the  place 
where  it  belonged,  to  wit,  the  consciences  of  the 
respondents.  As  an  evidence  of  good  faith  the 
incident  likewise  lacks  importance  for  the  reason 
that  the  gist  of  the  present  charge  is  not  the 
bringing  of  the  suit  in  1912,  but  that  respondents 
showed  lack  of  professional  integrity  in  using 
confidential  information  received  in  July,  1910, 
as  a  guide  by  which  to  seek  for  and  locate  a 
client  in  August,  1910.  What  may  have  been 
done  in  1912  is  a  matter  far  subsequent  to  the 
relevant  issue  which  arose  in  1910.  Equally  un- 
availing is  the  further  defense  made  by  respond- 
ents that  as  the  Gardas  never  objected  to  re- 
spondents appearing  in  case  No.  2fi2  during  the 
progress  of  that  litigation  in  191^1914,  they  are 
to  be  deemed  to  have  waived  any  objection  there- 
ta  Bat  the  question  here  is  not  one  of  the 
rights  of  the  Garcias,  but  as  to  whether  respond- 
ents have  adhered  to  proper  professional  stand- 
ards. The  silence  of  the  Garcias  while  I>eing 
made  the  victims  of  unprofessional  conduct  by 
members  of  the  bar,  cannot  mitigate  the  law's 
prohibition  upon  such  conduct,  and  cannot  avail 
to  render  the  respondents  immune  from  the  con- 
sequences of  snch  misconduct. 

"It  is  accordingly  found  as  to  the  first  charge 
that  the  respondents,  Owen  N.  Marron  and 
Francis  E.  Wood,  and  each  of  them,  is  guilty  as 
charged,  and  that  the  conduct  of  each  in  the  re- 
spect charged  was  contrary  to  the  ethics  of  the 
profession  of  the  law. 

"2.  Charge  2  concerns  itself  not  with  the  man- 
ner in  which  respondents  obtained  the  informa- 
tion as  to  the  existence  at  Salt  Lake  City  of  a 
daimant  against  the  Elias  Garcia  estate,  but 
with  the  accusation  that  respondents  having 
such  information,  however  acquired,  used  it  as  a 
basis  upon  which  to  advertise  for  a  client,  and 
thns  to  stir  up  a  protractive  and  extensive  liti- 
gation against  the  Ellas  Garcia  estate.  The 
facts  of  this  solicitation  for  business  are  not 
denied.  That  the  conduct  of  respondents  in  this 
respect  was  unethical  was  frankly  admitted  on 
the  stand  in<the  present  trial  by  the  respondent 
Wood.  Tbe  Code  of  Ethics  of  the  American  Bar 
Association  and  of  the  Bar  Association  of  New 
Mexico  are  each  to  the  same  effect.  Such  con- 
duct is  equally  denounced  by  the  common  law. 

"Respondents  are  accordingly  found  guilty  un- 
dw  charge  2, 

"3.  A  carefnl  consideration  of  charge  3,  which, 
it  will  be  noted,  is  against  the  respondent  Mar- 
ron alone,  lea^  to  the  beUef  in  its  truth.  An 
additional  finding  made  upon  respondents'  re- 
qocst  on  August  6,  191!!,  in  the  case  of  Garcia 
T.  Garcia,  No.  202,  upon  the  single  question  of 
whether  Marron  &  wood  had  been  connected 
with  the  fabrication  of  four  exhibits  in  the  Gar- 
cia Case,  and  leaving  undisturbed  and  nntouched 
the  expressions  of  tbe  ooart  as  to  tbe  conduct  of 
respondents  npon  all  other  features  of  the  case, 
was  within  a  day  or  two  after  the  making  of  the 
findings  represented  to  the  public  by  a  number  of 
newspapers,  including  tbe  Albuquerque  Evening 
Herald,  as  exonerating  tbe  firm  of  Marron  & 
Wood  'from  all  suspicion  of  wrongdoing  in  con- 
nection with  the  famous  case  of  Garcia  y.  Gar- 
cia.' Of  this  intended  misstatement  of  the 
court's  action  respondent  Marron  bad  knowledge 
before  tbe  publication,  and  in  it  be  acqniesced. 
Xbe  conclusion  is  inevitable  that  be  was  more  de- 


sirous of  vindication,  bowever  unwarranted,  in 
the  public  mind  than  that  tbe  action  of  tbe  court 
should  be  correctly  reported.  This  was  to  over- 
look tbe  fact  that  as  an  officer  of  the  court  the 
duty  rests  upon  an  attorney  to  guard  the  court 
against  misrepresentations  before  the  public 
That  respondent  Marron  did  not  do  this  consti- 
tutes a  failure  in  a  professional  duty,  and  be  is 
found  guilty. 

"4.  The  prosecuting  committee  are  unanimous 
in  the  position,  and  have  so  stated  in  open  court, 
that  the  fourth  charge  accusing  respondents  of 
complicity  in  the  fabrications  of  Exhibits  144b, 
145,  146b,  and  147,  used  in  the  case  of  Garcia  v. 
Garcia,  No.  202,  and  of  using  su<ih  letters  know- 
ing them  to  be  spurious,  should  be  dismissed. 
Upon  a  careful  review  of  the  extended  testimony 
taken  upon  this  trial,  as  to  this  issue,  the  court 
concurs  in  the  view  of  the  committee,  and  holds 
that  this  charge  is  not  sustained  by  the  proofs. 
In  view  of  the  additional  proofs  presented  upon 
the  present  trial,  the  court  reiterates  as  its  con- 
dosion  the  finding  made  on  August  6,  1915,  as 
follows :  'The  court  finds  no  evidence  in  tbe  case 
justifying  the  beUef^hat  Owen  N.  Marron  and 
Francis  E.  Wood,  or  either  of  them,  were  either 
parties  or  privies  to  the  fabrication  of  said  let- 
ters. Indeed  the  evidence  found  in  the  record 
uiton  this  issue  is  to  tbe  contrary.' " 

The  record  of  tbe  proceedings  In  tbe  federal 
district  court  has  been  introduced  in  evidence 
before  us  in  this  case  upon  tbe  theory  that  the 
record  constitutes  a  prima  fade  case  against 
the  respondents.  We  agree  with  the  conten* 
tlon,  and  while  we  have  examined  tbe  evi- 
dence, offered  by  respondents  In  an  attempt 
to  Justly  their  alleged, acts  of  mi8c<»duct  in 
connection  with  the  Garcia  Case,  we  are  not 
disposed  to  agree  with  them  that  that  evidence 
explained  away  the  cons^uences  of  their  al- 
leged acts.  It  would  not  serve  any  useful 
purpose  to  dlscoas  the  facts  farther  than  they 
have  been  referred  to  in  this  opinion,  and  be- 
lieving that  the  condnct  of  respondents  in  con- 
nection with  this  case  is  snch  as  to  deserve 
punishment,  we  find  that  the  respondents  and 
each  of  them  should  be  suspended  from  fur- 
ther practice  as  attorneys  at  law  In  this  and 
the  district  courts  of  the  state  of  New  Mexico 
for  a  period  of  one  year  from  tbe  date  of 
this  opinion,  tbe  suspension  in  this  connec- 
tion, so  far  as  it  applies  to  the  respondent 
Francis  B.  Wood,  to  run  concurrently  ■with 
the  suspension  ordered  in  the  Meyers  Case  as 
previously  referred  to  in  this  opinion. 

The  ninth  specification  of  the  charges 
against  Owen  N.  Marron  and  Francis  EL 
Wood  has  been  dismissed  by  tbe  Attorney 
General  and  required  no  consideration  at  our 
hands. 

Wherefore,  it  is  ordered  and  adjudged  that 
respondents,  Owen  N.  Marron  and  Francis  B. 
Wood,  and  each  of  them,  be  suspended  from 
practice  In  the  courts  of  the  state  of  New 
Mexico  for  a  period  of  one  year;  and  it  is 
so  ordered. 

PARKEB,  J.,  and  NBBLBTT,  DUtilct 
JndgSk  concur. 
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FEJ!  ▼.  McPHGE  CO.  et  aL    (CHt-  14760 

(District  Court  of  Appeal,  Third  District,  Cali- 
(ornia.    Aug.  28,  1&16.     Rehearing  Denied 
by  Supreme  Court  Oct  27,  1910.) 

1.  Account    Stated    «=al0(3)  —  Stidbnob  — 
ScmoiKTCT. 

la  an  action  on  an  account  stated,  evidence 
held  sufficient  to  sustain  a  finding  that  the  de- 
fendant corporation's  president  knew  the  con- 
tents of  tlie  statement  prepared  by  the  book- 
keeper and  presented  to  nim  b;  plaintiff  at  the 
time  he  approved  it,  so  as  to  make  it  an  account 
stated. 

[Ed.  Note.— F(Mr  other  cases,  see  Account 
Stated,  Cent  Dig.  i  93;  Dec.  Dig.  *=»19(3).] 

2.  Account  Stated  ®=3l— Eu:mei<it8. 

An  "account  stated"  is  a  writing  whieh  ex- 
hibits the  state  of  an  account  between  the  par- 
ties and  strikes  a  balance  wliich  is  agreed  upon 
bj  them  so  as  to  become  a  new  contract 

[Ed.  Note. — For  other  cases,  see  Account 
Stated,  Cent  Dig.  K  1-8 ;  Dec  Dig.  <S=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Account  Stated.] 

3.  -iccouNT    Stated     «=»11  —  Cobbectiok  — 
Mistake. 

Where  an  account  stated,  because  of  a  mis- 
take of  the  bookkeeper  in  addition,  does  not 
■how  the  true  balance  between  the  parties,  it 
may  be  opened  and  corrected. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  |§  61-72 ;  Dec.  Dig.  «=11.] 

i.  Account    Stated    4=>13  —  Coreection — 

BUBDEN  OF  PBOOr. 

A  party  seeking  to  avoid  an  account  stated 
most  allege  the  error,  mistake,  or  fraud  on 
irhicfa  he  relies,  and  establish  it  by  clear  and 
satisfactory  evidence. 

[Ed.  Not&— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  if  77-80;  Dec  Dig.  «=»13.] 

5.  AccouKT  Stated  «s»11— Gobbeotion— Ih- 
SEBTioir  OF  New  Items. 

In  an  account  stated  between  a  contracting 
corporation  and  its  superintendent  who  was  to 
receive  a  proixMrtion  of  the  net  profits  on  certain 
contracts,  where  tlie  account  was  based  on  the 
corporation's  l>ooks  which  were  kept  in  the  same 
manner  as  they  had  been  in  previous  similar 
transactions,  the  account  cannot  l>e  corrected 
by  eiiarging  against  the  profits  certain  expendi- 
tures for  president's  salary  and  other  items  not 
ciiar^cable  to  any  particular  contract  and  nev- 
er before  charged  against  the  superintendent 
the  ciiarEes  being  made  for  the  first  time  on  the 
corporation's  books  after  the  institution  of  suit 
on  the  account  stated. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  {{  61-72;  Dec  Dig.  «=»11.] 

6.  Interest   ^=338(5)— Aooourt  Stated— Pb- 

«10D   OF   COMPUTAnoW. 

Under  Civ.  Code,  f  1917,  providing  that  In 
the  absence  of  express  contract,  interest  is  pay- 
able on  all  moneys  due  on  any  settlement  of 
account  from  the  day  on  which  the  balance  is 
ascertained,  and  section  3287,  providing  that 
every  person  entitled  to  recover  damages,  cer- 
tain or  capable  of  being  made  certain  by  calcu- 
lation, is  entitled  to  recover  interest  thereon 
from  the  day  the  right  to  recover  is  vested  In 
him,  plaintiff  in  an  action  on  an  account  stated 
ia  not  limited  to  interest  from  the  date  of  the 
indgment  but  may  recover  It  from  the  com- 
mencement of  the  action. 

[Ed.  Note. — For  other  cases,  see  Interest 
Cent  Dig.  S  87;  Dec  Dig.  «=»39(8).] 


7.  Pabtnebsrif  4s»13— Cbbatioit- SHABiNa 
Pbofit  and  Loss. 

A  contract  between  a  contracting  corpora- 
tion, not  shown  to  have  authority  to  enter  into 
a  copartnership,  and  its  superintendent  where- 
by the  superintendent  was  to  receive  a  percent- 
age of  the  net  profits  on  certain  contracts  and 
to  be  charged  with  a  similar  percentage  of  the 
loases.  the  superintendent  having  no  interest  in 
the  property  of  the  corporation  used  in  the 
work,  does  not  make  the  parties  copartners. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  i  27;  Dec.  Dig.  «=>12.] 

8.  Evidence  «=3471(S)— Opinion  Evidence— 
Conclusion— AccotTNT  Books. 

Where  a  witness  has  identified  the  account 
books  and  explained  the  items  therein  shown,  a 
question  as  to  what  the  Ijooks  showed  to  have 
been  the  profits  of  a  certain  job  ia  not  objec- 
tionable as  calling  for  a  conclusion  of  the  wit- 
ness. 

[Ed.  Note.^For  other  cases,  see  Evidence, 
Cent  Dig.  §12151,  2164;  Dec.  Dig.  «=»  471(3); 
Witnesses,  Cent  Dig.  i  838.] 

9.  Tbiax  $=»69— Discbetion  of  Coubt— Ad- 
mission of  Evidence  Afieb  Motion  fob 
Nonsuit. 

It  is  discretionary  with  the  court  to  allow 

evidence  to  meet  objections  made  by  the  motion 

for  nonsuit  for  lack  of  proof  on  certain  matters. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  H  164,  165;  Dec  Dig.  «s>69.] 

10.  Evidence  €=9lS4— ADiussiBiurTT-Sna- 
LAB  Facts— Accounts. 

In  an  action  on  an  account  stated,  showing 
I^aintiS's  share  of  the  profits  of  certain  con- 
tracts where  defendant  claimed  that  certain 
items  of  expenditure  should  liave  been  charged 
against  the  contract,  thereby  reducing  the  prof- 
its, evidence  of  previous  similar  transactions  be- 
tween the  parties  which  had  been  settled  with- 
out including  similar  items  of  expenditure  is 
admissible  to  aid  the  court  in  determining  what 
the  parties  meant  by  net  profits. 

[Ea.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  404,  406 ;  Dec  Dig.  «=>1S4.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  K.  P.  Megan, 
Judge. 

Two  actions  by  Orant  Fee  against  the 
McPhee  Company  and  otbers.  From  the 
Judgments  for  the  plaintiff  tn  each  action, 
and  from  orders  denying  new  trials,  the  de- 
faidants  appeal.     Affirmed. 

William  P.  Hubbard,  of  San  Francisco, 
for  appellants.  Aitken  &  Aitken  and  R.  H. 
Countryman,  all  of  San  Francisco,  for  re- 
spondent 


CHIPMAN,  P.  J.  Two  actions  between  the 
same  parties  are  Included  in  the  appeal,  one 
having  been  numbered  In  the  court  below 
17,022,  the  other  18,032,  both  having  been 
tried  together.  The  transcript  on  appeal 
covers  1,292  printed  pages,  and  the  briefs 
comprise  half  as  many  more.  The  appeals 
are  by  defendants  from  the  respective  Judg- 
ments and  from  orders  denying  their  motions 
for  new  trials  made  in  each  case,  and  364 
alleged  errors  of  law  are  spedfled  In  the  as- 
signments of  errors. 

The  complaint  In  the  first  action,  No.  17,- 
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022,  was  filed  June  6,  1908.  It  Is  therein 
alleged  that  defendant  McPhee  Company  was 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  California,  with 
its  office  and  principal  place  of  business  In 
the  city  and  county  of  San  Francisco;  that 
defendants  Daniel  McPhee  and  Anna  McPhee 
were  at  all  times  husband  and  wife;  that 
defendant  Daniel,  during  all  the  times  men- 
tioned, was  doing  business  under  the  name 
and  style  of  McPhee  Company;  that  de- 
fendants sued  fictitiously  as  First  Doe,  Sec- 
ond Doe,  and  Third  Doe  were  the  owners 
of  one  share  each,  and  defendants  Daniel 
and  Anna  McPhee  were  the  owners  of  248^ 
shares  each  of  the  capital  stock  of  said  cor- 
poration, the  entire  Issued  capital  stock  be- 
ing 500  shares ;  "that  said  defendants  other 
than  the  defendants  sued  herein  as  stock- 
holders of  the  defendant  McPhee  Company 
are  Indebted  to  this  plaintiff  In  the  sum  of 
$13,649.27  uvon  and  as  for  and  upon  an  ac- 
count stated  made  by  and  between  said  de- 
fendants except  said  defendants  sued  herein 
as  stockholders  and  this  plaintiff."  It  Is 
then  alleged  that  "said  defendants  other  than 
those  who  are  sued  as  stockholders  of  said 
defendant  corporation  within  two  years  last 
past  •  •  •  entered  into  a  written  agree- 
ments with  this  plaintiff  from  time  to  time, 
by  which  it  was  agreed  that  In  the  course  of 
the  erection  and  construction  of  certain 
buildings,  this  plaintiff  should  act  as  the 
superintendent  thereof  and  receive  40  per 
cent,  of  the  net  profits  of  the  erecticm  and 
construction  of  said  buildings";  that  plaintiff 
performed  his  part  of  said  contracts  and 
from  time  to  time  received  various  sums  of 
money  on  account  thereof;  that,  on  May  28, 
1908,  plaintiff  and  defendants  "other  than 
said  defendants  sued  as  stockholders"  enter- 
ed into  an  account  stated  and  the  amount  of 
the  Indebtedness  to  plaintiff  was  fixed  at  the 
sum  of  $13,649.27,  which  said  defendants 
promised  to  pay;  that  no  part  thereof  has 
been  paid  and  that  said  stockholders  are  lia- 
ble for  their  proportionate  amount  of  said 
indebtedness. 

In  a  second  count  of  the  complaint  it  was 
stated  "that  this  plaintiff  performed  certain 
work  and  rendered  certain  services  to  de- 
fendants other  than  said  defendants  sued 
herein  as  stockholders  of  the  defendant  cor- 
poration," and  that  plaintiff  was  to  receive 
40  per  cent,  of  the  net  profits  received  for  the 
construction  of  said  buildings;  that  the  said 
profits  thereof  were  $65,229.56;  that  40  per 
cent,  thereof  is  $25,991.82 ;  that  plaintiff  has 
been  paid  $12,342.45,  leaving  due  blm  the  sum 
of  $13,649.27.  The  prayer  is  for  the  last- 
mentioned  sum;  Judgment  being  asked 
against  the  five  stockholders  named  for  their 
proportionate  amounts. 

A  demurrer  to  the  complaint  was  over- 
ruled, and  defendants,  other  than  those  ficti- 
tiously named,  answered:  Denied  that  Dan- 
iel McPhee  "waai  doing  bwalness  under,  the. 


name  and  style,  or  name  or  style,  of  McPhee 
Company,  otherwise  or  at  all  except  under 
the  name  of  McPhee  Company,  a  corpora- 
tion"; denied  that  defendant  Anna  was  the 
owner  of  any  greater  number  of  ahares  of 
the  capital  stock  of  said  corporation  than  ten 
shares;  denied  the  Indebtedness  sued  for; 
denied  that  they  entered  Into  written  agree- 
ments with  plaintiff  by  which  it  was  agreed 
that  plaintiff  should  act  as  superintendent 
of  the  construction  of  the  buildings  referred 
to  and  should  receive  40  per  cent,  of  the  net 
profits  thereof;  denied  performance  by  plain- 
tiff of  the  conditions  of  the  contracts  alleged; 
denied  making  an  account  stated  and  that 
any  amount  of  Indebtedness  was  fixed.  The 
averments  of  the  second  cause  of  action  were 
specifically  denied. 

The  trial  commenced  onNovember  17, 1909, 
and,  before  its  conclusion  and  on  December 
1, 1909,  an  amended  complaint  was  filed,  con- 
taining two  counts.  The  allegations  were  the 
same  as  in  the  original  complaint,  with  these 
exceptions:  W.  M.  Wlllett,  J.  F.  CampbeU, 
and  W.  E.  Lowe  were  substituted  as  de- 
fendants for  First  Doe,  Second  Doe,  and 
Third  Doe;  it  was  alleged  that  defendant 
Daniel  McPhee  was  the  owner  of  483  shares, 
and  defendant  Anna  McPhee  of  10  shares  of 
the  capital  stock  of  said  corporation;  that 
the  account  stated  was  for  $13,749.27,  and 
that  $100  had  been  paid  thereon;  the  amount 
alleged  in  the  second  cause  of  action  to  be 
due  was  $16,649.27,  and  judgment  was  prayed 
for  that  amount. 

A  demurrer  to  the  amended  complaint  was 
overruled,  and  an  answer  was  filed,  with 
similar  denials  as  those  c<Hitalned  in  the  an- 
swer to  the  original  complaint. 

On  April  6,  1910,  an  amendment  to  the  an- 
swer was  filed,  setting  up  two  additional 
further  and  separate  defenses,  In  the  first  of 
which  it  was  alleged  that  In  any  account 
stated  between  the  parties,  mistakes,  errors, 
and  omisslcms  were  made  therein  by  the 
bookkeeper  who  prepared  "such  alleged  ac- 
count stated,"  and  that  it  showed  only  "gross 
profits  and  losses,"  the  items  being  enumerat- 
ed and  aggregating  $14,544.59  "as  appearing 
in  favor  of  the  plaintiff  herein."  It  was  also 
alleged,  as  a  further  and  separate  defense, 
that  both  counts  of  the  complaint  were  bar- 
red by  ttie  provisions  of  subdivision  1,  sec- 
tion 339,  of  the  Code  of  CivU  Procedure. 

On  AprU  1,  1912,  plalnUff  filed  an  "amend- 
ment to  amended  complaint"  to  be  added  to 
the  first  count,  setting  up  a  mistake  by  tbe 
bookkeeper  by  which  $5,000  of  the  net  profits 
made  by  the  defendant  corporation  were 
omitted  from  the  account  upon  whidi  plain- 
tiff was  to  receive  40  per  cent.,  "and  if  8al<l 
account  stated  had  expressed  said  real  in- 
tention of  plaintiff  and  the  defendant  corpo- 
ration, said  account  would  have  shown  an 
additional  $5,000  of  net  profits,  and  said 
account  should  and  would  have  been  stated 
foE  tta&  oomoob  aum  daa  plalntifl,- 1»    \v\t. 
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the  mim  «f  VS,749S7."  4.  denial  ot  these 
allegations  was  filed  by  defendants. 

Th0  complahit  in  acti<m  No.  18,032,  filed 
July  31,  1908,  contained  similar  averments 
to  those  set  up  in  the  original  complaint  In 
action  Na  17,022,  alleging  an  indebtedness  of 
$1,123.78,  for  which  amount  Judgment  was 
asked.  An  amended  complaint  was  filed 
December  1, 1909,  containing  the  same  chang- 
es as  made  in  the  amended  complaint  filed  in 
the  other  action  on  the  same  date.  Answers 
were  filed  to  both  pleadings,  denying  the  ma- 
terial allegations  thereof. 

Very  full  findings  were  filed  In  each  action. 
A  nonsuit  was  granted  as  to  the  defendant 
Daniel  McFhee,  doing  business  under  the 
name  of  McPhee  Company.  The  judgment 
In  action  No.  17,022  was  in  t&var  of  plaintiff 
against  the  corporation  for  the  sum  of  $14,- 
491.33,  with  Interest  from  the  date  of  the 
commencement  of  the  action,  the  aggregate 
being  $18,529.15 ;  Judgment  was  also  entered 
against  defendant  Daniel  McPhee  for  $17,- 
899.17,  and  against  defendant  Anna  McPhee 
for  $370.56.  In  action  No.  18,032,  the  Judg- 
ment against  the  corporation,  including  In- 
terest from  the  commencement  of  the  action, 
was  $1,427.78,  against  defendant  Daniel  for 
$1,379.20,  and  against  defendant  Anna  for 
$28.54. 

As  Is  apparent  from  the  pleadings,  the  cor- 
poration defendant  McPhee  Company  was  en- 
gaged la  the  general  contracting  business  in 
San  Francisco  and  plaintiff  was  its  super- 
intendent of  construction.  Six  written  agree- 
ments were  entered  Into  by  the  plaintiff  and 
defendant  corporation,  which  were  received 
in  evidence  and  marked,  respectively,  Exhib- 
its 1  to  8.    EAShibit  1  was  as  follows: 

"San  Francisco  Cal.,  April  1/05. 
"T^ls  is  to  certify  that  Grant  Fee  is  entitled 
to  40  per  cent,  of  the  net  profits  on  our  con- 
tract, Fairmont  Hotel  dated,  Jan.  18/06,  sal- 
aries and  office  expenses  to  be  charged  to  the 
contract. 

"All  money  allowed   Grant  Fee  during  con- 
struction to  be  charged  against  his  40  per  rent, 
on  settlement  at  completion  of  the  contract. 
"McPhee  Company, 
"D.  McPhee,  Pres'fc" 

Exhibit  No.  2  was  as  follows : 

"San  Francisco,  CSal.,  Nov.  3/05. 

"This  is  to  certify  that  Grant  Fee  is  entitled 
to  40  per  cent,  of  the  net  profits  of  our  contract, 
Deming  Building  located  on  the  southeast  cor- 
ner of  Post  and  Stockton  St.,  S.  F. 

"Should  there  be  a  loss  on  the  bnUding  it  is 
agreed  that  40  per  cent,  of  the  net  loss  on  fthe 
Deming  Building  is  to  be  deducted  from  Grant 
Fee's  share  of  the  profits  on  our  contract,  Fair- 
mont Hotel  dated  Jan.  13/00."  (Same  signa- 
tures as  to  Exhibit  No.  1.)       


Exhibit  No.  8,  dated  June  25, 1900^  certified 
that  plaintiff  was  entitled  to  40  per  cent  of 
the  net  profits  on  17  specified  contracts. 

Exhibit  No.  4  was  dated  December  1,  1906, 
covered  three  .separate  contracts,  and  con- 
tained the  following  clause: 

.    "Should  there  be  a  loss  on  any  of  the  above- 
named  contracts  it  is  agreed  that  Grant  Fee  is 


to  assume '40'  per  «Snt.'  df  sndi  I6is,  the  same 
to  be  deducted  from  his  share  of  the  profits." 

Exhibit  No.  5,  dated  April  18, 1907,  covered 
4  separate  contracts  and  contained  a  clause 
in  the  same  words  and  figures  as  last  above 
quoted. 

Exhibit  No.  6,  dated  September  28,  1907, 
covered  two  contracts  and  provided  that  in 
case  of  loss  on  said  contracts,  "Grant  Fee  is 
to  stand  40  per  cent  -of  said  loss  same  to  be 
deducted  from  his  efbare  of  profits  on  other 
work." 

Appellants,  in  their  opening  brief,  urge  the 
following  general  points  as  demanding  re- 
versal of  the  Judgments:  (1)  There  was  no 
account  stated.  (2)  Interest  was  allowable 
o^ly  from  the  date  of  Judgment.  (3)  Ttis 
Judgment  rendered  was  for  40  per  cent  of 
gross  profits  and  not  for  40  per  cent  of  net 
profits.-  (4)  The  contracts  created  the  rela- 
tion of  a  partnership  or  Joint  undertaking 
between  plaintiff  and  defendant  corporation. 
(5)  The  court  erred  in  its  rulings  during  the 
trial.  (6)  The  court  erred  in  other  i>artlcu- 
lars  in  its  findings. 

The  court  found  that  the  defendant  cor- 
poration entered  into  written  agreements 
with  plaintiff  by  which  it  was  aen:«ed  that  in 
the  course  of  the  construction  of  certain 
buildings,  plaintiff  should  act  as  superintend- 
ent thereof  and  receive  therefor  40  per  cent, 
of  the  net  profits  arising  from  the  construc- 
tion of  said  buildings,  and  luat  plaintiff  per- 
formed all  the  terms  and  conditions  of  said 
agreement  on  his  part  to  be  performed,  and 
there  became  due  plaintiff  various  sums  as 
his  proportion  of  said  net  proflta ;  that  said 
proportion  at  the  commencement  of  the  action 
amounted  to  the  sum.  of  $67,334.46,  and  that 
said  40  per  cent  of  said  net  profits  amounted 
to  the  sum  of  $26,933.78,  of  which  plaintiff 
has  been  paid  $12,442.45,  leaving  due  and  ow- 
ing to  plaintiff  from  defendant  corporation 
the  sum  of  $14,491.33,  no  part  of  which  has 
been  paid;  that  on  May  30,  1908,  plaintiff 
and  defendant  made  and  agreed  to  an  ac- 
count stated  of  said  Indebtedness  due  to 
plaintiff,  and  as  a  result  of  said  accounting 
the  amount  of  the  net  profits  of  defendant  on 
said  buildings  and  the  construction  thereof 
was  shown  to  be  $65,288.43,  and  defendants' 
indebtedness  to  plaintiff,  after  charging  all 
debits  against  him,  was  fixed  and  stated  to  be 
the  sum  of  $13,749.27,  and  It  was  then  and 
there  so  agreed  between  plaintiff  and  defend- 
ant, and  defendant  thereupon  promised  and 
agreed  to  pay  plaintiff  the  said  sum  of 
$13,749.27 ;  "that  in  said  account  stated  and 
in  the  making  thereof,  mistakes,  errors,  and 
omissions  were  made  by  which  mistakes,  er- 
rors, and  omissions  net  profits  amounting  to 
$2,046X)3  made  by  the  defendant  corporation 
McPhee  Company  in  the  erection  and  con- 
struction on  said  buildings  upon  which  plain- 
tiff was  to  receive  40  per  cent  of  the  net 
profits,  was  omitted  from  said  account,"  and 
said  aqcount,  thrpujjh  sf^d ;  errors,  did  not 
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represent  the  real  Intention  of  plaintiff  and 
defendant;  that  said  errors  were  made  by 
the  defendants'  bookkeeper  in  erroneously 
adding  up  a  certain  column  of  figures  con- 
tained In  what  defendant  called  the  "Cost 
Book,"  showing  the  sum  of  money  expended 
by  defendant  in  said  work,  and  through  said 
error  there  was  set  down  as  expenditures  the 
sum  of  $5,000  more  than  the  true  sum ;  that 
by  reason  of  the  mistake  as  to  the  said  sum 
of  $5,000,  or,  rather,  with  certain  other  mis- 
takes, errors,  and  omissions  of  said  book- 
keeper, the  said  net  profits  were  in  fact 
$2,046.03  in  addition  to  said  $65,288.43,  the 
total  net  profits  being  $67,334.46,  and  the  cor- 
rect amount  of  net  profits  due  plaintiff  should 
be  and  is  the  sum  of  $14,491.33.  . 

The  court  found  adversely  to  all  the  errors, 
omissions,  and  mistakes  alleged  in  the  answer 
to  bare  occurred  in  stating  the  account,  to 
wit,  items  in  respect  of  salaries,  office  ex- 
penses, interest,  insurance,  use  of  donkey 
engine,  and  as  to  these  the  court  found  that 
none  of  said  items  was  "omitted  from  said 
account  stated  in  making  up  said  account 
stated  through  mistake,  error,  or  omission 
of  said  plaintiff  and  defendant  corporation 
McPhee  Company,  or  through  the  mistake, 
error,  or  omission  of  the  bookkeeper  of  said 
defendant  corporation,"  except  "the  court 
has  allowed  $800  for  insurance  and  given 
the  defendant  corporation  credit  therefor 
in  ascertaining  the  net  profits  as  hereinbe- 
fore found,  and  in  finding  the  additional  net 
profits  which  should  have  been  allowed  to  the 
plaintiff  in  making  said  stated  account" 
The  court  also  found  that  defendant's  book- 
keeper did  in  fact  figure  the  office  expenses 
to  be  $1,800,  which  sum  is  the  correct  sum 
and  was  charged  for  office  expenses  in  mak- 
ing said  account  stated.  The  court  also 
found  that  neither  cause  of  action  was  bar- 
red by  the  statute  of  limitations. 

As  conclusions  of  law,  the  court  found  the 
plaintiff  was  entitled  to  Judgment  as  we 
have  hereinabove  stated. 

We  shall  address  ourselves  to  the  princi- 
pal action  (No.  17,022  in  the  superior  court), 
in  which  Judgment  for  the  larger  amount, 
$18,520.15,  was  rendered.  No  question  arises 
as  to  the  ownership  of  the  shares  of  defend- 
ant corporation,  97  per  cent,  of  which  belong- 
ed to  defendant  D.  McPhee — ^he  and  his 
wife  owning  over  98  per  cent  of  the  500 
shares;  nor  Is  there  any  question  as  to  his 
authority  as  president  and  manager  of  the 
corporation,  to  represent  and  act  for  it  dur- 
ing all  the  time  plaintiff  was  connected  with 
it  There  .had  been  no  meeting  of  the  stock- 
holders or  directors  for  years,  its  business 
being  carried  on  by  McPhee.  The  corpora- 
tion, in  fact,  represented  his  business  incor- 
porated. Our  reference,  when  made  to  the 
defendant,  will  mean  the  corporation. 

[1]  1.  One  of  the  principal  questions  in  the 
case  is  whether  or  not  the  finding  that  there 
was  an  account  stated  is  supported  by  the 


evidence.     The  acconnt  was  Introdnoed  at 
Exhibit  7,  and  is  as  follows: 

Su  Franciaoo.  Hay  V/08,  UO 
M 

Statement  o(  HcPbee  Co.  with  Qrant  Fee. 

To  McPhee  CompaDy,  Dr. 

OoatractoTS 

Mill  and  Yard:  Telepbou 

I30S  to  U60  Blzteentli  Street  Market  Ml 

1908  Profit 

Borel   Bank   17140  93     ' 

Paclflo  Union  Clnb 29  7S 


«  7170  (3 
40%  I  2368  R 

Nov.  17/0» 
First  page 
B    PMJ 

Feb.  U/m 
Statement  of  aoconnt  between  UcPhee  Ooi. 
a  Orant  Fee. 

Profit         Loas 

uoe 

To  Fairmont  Hotel $23810  80 

Deminc  |  4326  « 

Newball,  Folsom  St 3506  84 

Halleck   St  3095  20 

Pope  Estate,  Front  St 974  61 

Pope  BsUte,  Ulaslon  St 2636  43 

Irwin,  residence  

OaWanUed  Iron  a  aldewalk 371  70 


Forward     332320  W    9  530116 

Forward    932320  96    9  530116 

Bush  Sc  2418  17 

Aronson  BIdg.  scaffolding 212  87 

Repair  work 5291 18 

Lick  job  34  30 

Brickwork.   Call 2835  92 

Can  Powerhouse,  brick 1622  18 

.  floors   1932  15 

J.  D.  Spreckel* 78  46 

Borel   fence   etc 9  60 

Sash  &  frames.  Call U6B  9S 

Halleck   St.   underpinning 138  99 

Dunphy   residence  106  87 

Cunningham    19069  42 

OfBca  work  180O  60 


967070  97    9  8967U 
Less  loss  8367  U 


Net  profit  958103  8* 

Net  profit  958103  86 

40%    923241  64 

Cash  rec'd  to  a  including  8/21/08    10710  00 


Not.  17-09 
Second  page 
EPM  J 

Mar  23/08 

Transformer  bouae  

Manhole    

Call  Powerhouse,  floor... 
brick 


9^3164 


47  9S 
11.17 


29  SS 

76.00 


69  J2 


104  £S 
SSJ2 


45^ 
O.K. 
A.M.O. 

Balance,   Feb.   21/08 912S>1  54 

Loss    945  23 

40%    18  09 


Cash  rec'd  to  a  Including  5/23/08.. 


912S13  43 
1632  4S 


O.  K.  MoPbee  910881  00 

The  notations,  "Nov.  i«/e«  First  page    B 
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The  notation:  "O.  K.  A.  M.  Q."  on  second 
page  waa  placed  there  by  defendant's  book- 
keeper, Mrs.  Goodspeed.  Otherwise  than 
the  notation  made  by  Judge  Mogan,  the  ac- 
count Is  as  It  was  handed  to  plalntlic  by  the 
bookkeeper. 

It  will  be  obserred  that  there  are  two 
pages  comprising  this  account,  each  initialed 
by  the  trial  Judge.  The  one  ^ken  of  in  the 
testimony  as  the  "second  page"  is  signed: 
"O.  K.  McPhee."  This  account  covers  trans- 
actions concerning  the  contract  made  April 
t,  1905,  in  relation  to  the  Fairmont  Hotel, 
and  ending  February,  1908,  the  account  liav- 
Ing  been  first  stated  February  22,  1908. 

The  "first  page,"  so-called,  brings  the  ac- 
count down  to  Maj  28,  1908.  This  page  was 
not  signed  by  McPhee.  The  facta  as  to  the 
preparation  of  the  account  and  its  signing 
by  McPhee  were  given  in  the  testimony  of 
plaintiff  and  of  Mrs.  Gtoodspeed,  who  waa  the 
defendantif  bookkeeper,  Plalntifr  testified 
that  he  asked  the  bookke^>er  to  make  a 
statement  of  the  profits  and  losses  on  the  dif- 
ferent Jobs  in  which  he  was  associated  or 
superintended  and  the  moneys  drawn  by  him 
and  the  moneys  due  him ;  tliat  she  made  the 
statement  in  writing  and  gave  it  to  plaintiff 
showing  the  account  down  to  February  21, 
1908 ;  that  he  gave  the  paper  to  McPhee  be- 
tween the  1st  and  10th  of  March.  He  tes- 
tified: ' 

"I  told  him  this  was  the  statement  made  up  by 
the  bookkeeper,  showing  the  profits  and  losses 
on  the  different  jobs,  the  amount  of  money  drawn 
by  me,  and  the  amount  of  money  due  me  at  this 
date.  *  *  *  He  took  the  paper  and  said  that 
be  would  look  it  over" ;  that  McPhee  retained  it 
in  bis  possession  until  the  other  account  ("first 
pa?e")  was  handed  him  more  than  two  months 
later ;  that  at  plaintiff's  request,  the  bookkeeper 
continued  the  acooont  down  to  May  23,  1908, 
■bowing  the  profits  and  losses  and  moneys  drawn 
to  that  date ;  that  this  continuation  was  a  car- 
bon copy  of  the  prior  statement  which  had  been 
banded  to  McPhee ;  that  on  May  28,  1908,  the 
bookkeep^  prepared  a  further  statement  as  to 
two  buildings— the  Borel  Bank  and  Pacific  Un- 
ion Club — just  completed ;  that  this  statement 
was  pinned  to  the  prior  statement,  the  two  con- 
stituting what  is  referred  to  as  Plaintiff's  Ezhil>- 
it  7.  The  carbon  copy  of  the  February  account 
with  its  continuations,  being  the  portion  referred 
to  as  "second  page,"  and  the  subsequent  account 
constituting  what  is  referred  to  as  the  "first 
page." 

He  testified  that  on  May  80,  1908,  he  gave 
McPhee — 

"the  carbon  copy  of  that  same  paper  and  the  ex- 
tension brought  down  and  the  other  business 
pinned  onto  it."  "Q.  Were  they  attached  togeth- 
er with  a  pin?  A.  At  that  time;  yes,  sir.  Q. 
And  the  papers  were  in  the  same  condition  then 
as  they  are  now,  as  to  figures,  totals,  etc.?  A. 
Yes,  sir.  Q.  Was  that  written  in  lead  pencil  on 
that  second  page  'O.  K.  McPhee'?  A.  He  placed 
that  on  there  that  day." 

As  to  wimt  occurred  at  that  time,  he  tes- 
tified: 

"I  handed  the  paper  to  Mr.  McPhee,  and  told 
bim  that  was  a  statement  of  the  profits  and  loss- 
es on  the  jobs,  and  the  moneys  that  I  had  drawn, 
and  what  was  due  me  to  date,  and  that  Mrs. 
Goodspeed  did  not  want  to  put  this  amount  to 
my  credit;  on  the  books  without  he  first  0.  K.'d 
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the  statement  *  •  *  Mr.  McPhee  took  the 
paper  and  be  looked  it  over  for  a  little  while  and 
O.  K.'d  the  paper  and  signed  his  name  to  it  and 
handed  it  to  Mrs.  Goodspeed,  and  told  her  that 
was  all  right,  to  place  it  in  the  books." 

Mrs.  Goodspeed  testified: 

"I  saw  Mr.  Fee  on  that  occasion  hand  this 
paper  to  Mr.  McPhee;  tliat  paper,  plaintiff's  Bx- 
hibit  7.  as  near  as  I  can  remember,  was,  at  that 
time,  in  its  present  condition  and  I  think  both 
pinned  together.  As  near  as  I  can  remember, 
Mr.  Fee  said:  'Mr.  McPhee,'  he  says,  'here  is  a 
statement  of  the  profits  and  losses  and  the  bal- 
ance due  me  as  far  as  I  know.'  •  •  ♦  The 
Court:  Q.  Did  Mr.  McPhee  look  at  the  paper? 
A.  Yes,  sir.  Mr.  Aitken:  Q.  Then  what?  A. 
He  looked  at  it  quite  a  few  minutes,  and  then  he 
said.  That  is  all  right.  Grant'  Q.  Did  he  sign 
it?  A.  I  saw  him  sign  it  *  *  *  Q.  Did  he 
say  to  you,  asking  about  putting  it  in  the  boolss 
to  Mr.  Grant  Fee^s  credit?  A.  I  turned  around 
to  Mr.  McPhee,  and  I  said,  'Mr.  McPhee,  will  I 
put  this  in  the  books?'  and  he  said,  'Yes.' " 

She  testified  that  McPhee  handed  the  pa- 
per to  her  with  this  instruction,  and  that 
later  she  gave  it  to  plaintiff. 

Both  before  and  after  this  account  was 
stated  as  plaintiff  testified,  he  had  been 
demanding  from  McPhee  money  on  account 
for  the  purpose  of  building  a  house  and  also 
to  make  a  contemplated  trip  east,  and  these 
demands  amounted  to  $9,000;  that  McPhee 
made  frequent  promises  to  meet  his  demands, 
bat  put  him  off  to  await  a  payment  due  or 
soon  to  become  due  on  the  Call  building. 

"The  Court:  Q.  At  that  time  he  had  in  his 
possession,  and  there  was  due  you,  you  claim, 
eleven  odd  thousand  dollars?  A.  Yes,  sir.  The 
Court:  Q.  But  you  were  only  asking  a  certain 
sum  on  account?    A.  Yes,  sir." 

After  plaintiff  commenced  the  action,  plain- 
tiff met  McPhee  at  the  latter's  request 
Plaintiff  testified: 

"Mr.  McPhee  wanted  to  know  why  I  had 
brought  suit.  I  told  him  I  was  unable  to  get  the 
mraey  that  was  due  me;  he  had  promised  re- 
peatedly and  I  could  not  succeed  in  getting  any 
of  it  and  I  brought  suit  to  protect  myself;  that 
I  needed  the  money  and  wanted  it.  *  •  • 
He  said  he  owed  me  the  money,  but  he  did  not 
have  the  money  just  then.  •  •  •  There  was 
no   question   about   his   owing   me   the   money. 

*  *  *  He  and  I  conceded  that  there  was  this 
amount  due  me  of  |13,000  and  some  odd  dol- 
lars." 

Later  they  met  in  the  ofllce  of  John  R.  Ait- 
ken, ona  of  plaintiff's  attorneys,  to  talk  over 
the  matter.  Mr.  Aitken  testified  quite  fully 
to  what  was  said  in  his  office  by  the  parties. 
Among  other  things,  he  testified: 

"Mr.  Fee  used  words  like  these:  'You  owe  me 
this  money;  why  don't  you  pay  it?  Why  don't 
yon  keep  your  word?'  Mr.  McPhee  said:  'Well, 
I  owe  the  money,  I  know  I  owe  you  the  money,' 
or  words  to  that  effect,  substantially  that  he  ow- 
ed the  amount  of  money  we  had  sued  for.  I  am 
.trying  to  give  you  almost  the  exact  words  used 
by  Mr.  Fee  and  Mr.  McPhee.  •  •  •  Sub-* 
stantially  it  was  this:  Mr.  Fee  said:  'You  owe 
me  this  money';  and  Mr.  McPhee  said  he  owed 
the  amount  of  money  that  we  had   sued   for. 

*  *  *  I  used  the  words,  stating  the  amount, 
$13,649,  and  Mr.  McPhee  said  that  he  owed  the 
amount,  but  that  he  did  not  have  the  money  and 
would  give  his  notes  at  15,  30,  and  60  days  for 
it  without  security,  and  I  advised  Mr.  Fee  not 
to  accept  the  offer.  •  •  •  The  Court:  Q. 
Was  the  amount  mentioned  in  the  conversation, 
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or  was  the  claim  mentioned?    A.  The  amount 
was  mentioned  in  the  conversation,  I  know." 

It  is  not  necessary  to  state  more  of  the 
testimony  to  show  that  McPhee  knew  the 
contents  of  the  Exhibit  7  and  the  amount 
therein  stated  as  the  balance  dne  plaintiff 
and  the  amount  plaintiff  claimed  to  l>e  dne 
htm. 

[2]  We  think  also  that  this  Exhibit  7  was 
what  the  law  regards  as  an  account  stated. 
In  Mercantile  Trust  Co.  v.  Doe,  26  Cal.  App. 
246,  266,  146  Pac.  692,  COS,  we  had  occasion 
to  say: 

"To  turn  an  account  into  an  account  stated, 
it  must  have  been  rendered  with  a  view  of  ascer- 
taining the  balance  and  making  a  final  adjudica- 
tion of  the  matter  involTed  in  the  accoimt;  or, 
in  other  words,  to  bring  about  a  meeting  of  the 
minds  of  the  parties." 

That  this  is  precisely  what  was  ^ected 
in  the  case  here  seems  to  ns  plain  enough. 

In  Gardner  t.  Watson,  170  Cal.  670,  574, 
160  Pac.  994,  995,  the  Supreme  Court  very 
recently  said: 

"Over  what  in  law  constitutes  an  account  there 
was  never  any  question  in  this  state,  and  very 
little  uncertainty  exists  in  other  states." 

Quoting  from  Baird  t.  Crank,  98  CaL  297, 
33  Pac.  66,  the  court  said: 

"It  must  appear  that  at  the  time  of  the  ac- 
counting certain  claims  existed,  of  and  concern- 
ing which  an  account  was  stated,  that  a  balance 
was  then  struck  and  agreed  upon,  and  that  de- 
fendant expressly  admitted  that  a  certain  sum 
was  then  due  from  him  as  a  'debt.'  " 

And  as  was  said  in  Coffee  t.  Wlllianu,  103 
Cal.  666,  37  Pac.  506: 

"An  account  stated  is  a  document— a  writing— 
which  exhibits  the  state  of  account  between  par- 
ties and  the  balance  owing  from  one  to  the  oth- 
er; and  when  assented  to,  either  expresdy  or 
impliedly,  it  becomes  a  new  contract." 

See  1  Ruling  Case  Law,  p.  207,  title  Ac- 
counts &  Accounting. 

We  need  to  go  no  further  Into  the  books 
to  warrant  the  finding  of  the  court  that  the 
document  here  in  question  was  an  account 
stated. 

[3]  2.  Appellants  contend  that  the  account 
was  opened  up  by  proof  of  mistakes,  errors, 
aad  omissions,  and  hence  it  ceased  to  be  an 
account  stated.  Defendants'  bookkeeper  tes- 
tified that  the  account  was  stated  from  en- 
tries in  what  were  called  "Cost  Books,"  in 
which  were  entered  all  the  items  of  receipts 
and  disbursements  relating  to  the  contracts 
with  plaintiff,  as  bad  been  done  in  agree- 
ments not  now  involved,  but  similar  pre- 
vious transactions  which  had  been  carried  on 
by  the  same  parties  and  had  been  closed  up 
in  the  same  manner.  She  testified  thut  after 
this  account  had  been  stated  she  discovered 
that  in  adding  the  column  showing  expendi- 
tures on  the  Fairmont  Hotel,  she  had  made 
a  mistake  of  $6,000  which  affected  the  profits 
to  that  extent  on  that  contract,  and  made  a 
difference  in  plaintiff's  balance  of  $2,000. 
She  also  discovered  some  other  minor  mis- 
takes, both  debits  and  credits,  resulting  in 
$46.03  more  to  pass  to  plftlBtUTs  balance. 


"In  the  absence  of  ^illegatioa  and  proof  of 
fraud  or  mistake  which  taints  the  entire  account, 
the  court  will  not  open  and  unravel  it  as  if  no 
accounting  had  been  made,  but  the  settlement 
will  be  binding  except  for  the  errors  shown."  1 
Corpus  Juris,  p.  721. 

We  held  in  Adams  y.  Gerlg,  26  Cal.  App. 
638,  640,  146  Pac.  106,  that  it  was  proper  for 
the  court,  In  an  .action  for  an  account  stated, 
to  allow  evidence  of  omissions  and  errors 
therein  and  find  in  favor  of  plaintiff  in  ac- 
cordance with  the  facts. 

Johnson  v.  Gallatin  Valley  Milling  Co.,  88 
Mont.  83,  98  Pac.  883,  was  a  case  where  an 
account  was  stated  In  relation  to  an  invoice 
of  wheat  sold  by  plaintiff  to  defendant.  A 
balance  was  struck  and  plaintiff  signed  at 
the  bottom  a  receipt  in  full  payment  He 
afterwards  discovered  that  there  was  a 
shortage  in  the  number  of  bushels  and  in 
the  true  balance  due,  to  his  disadvantage, 
and  he  demanded  of  defendant  to  make  the 
correction,  whicit  being  refused,  he  brought 
the  action  to  surcharge  the  account  stated. 
Said  the  court: 

"The  rules  of  law  applicable  to  such  caaca  aa 
the  present,  wherein  one  of  the  parties  seeks  to 
avoid  the  settlement  and  reopen  the  account,  are 
simple  and  of  easy  application.  The  balance  as- 
certained from  a  statement  of  accounts  was  for- 
merly held  to  be  the  result  of  so  deliberate  an  act 
by  the  parties  as  to  preclude  an  examination  in- 
to the  Items  for  the  purpose  of  correcting  errors 
or  mistakes :  but  this  rule  has  been  so  f4r  relax- 
ed that,  while  the  promise  to  pay  the  ascertained 
balance  is  in  effect  a  new  promise,  the  settle- 
ment being  regarded  as  the  consideration  for  it, 
the  {settlement  does  not  create  an  estoppel,  but 
furnishes  a  strong  prima  facie  presumption  that 
the  result  is  correct"    (Citing  cases.) 

[4]  It  was  held  that  the  burden  of  proof  is 
cast  upon  the  party  seeking  to  avoid  this  new 
promise  and  open  up  to  investigation  the 
antecedent  dealings  between  the  parties,  and 
he  must  allege  the  error,  mistake,  or  fraud 
on  which  he  relies  and  establish  it  by  clear 
and  satisfactory  evidence.  See,  also,  note  to 
Jasper  Trust  Company  v.  Lampkin,  136  Am. 
St  Rep.  48. 

It  was  in  obedience  to  this  rule  that  de- 
fendant sought  to  surcharge  the  account  and 
Introduced  evidence  of  what  It  regarded  aa 
errors,  omissions,  and  mistakes. 

[5]  3.  At  this  point  we  may  disipose  of  de- 
fendants' contention  that  it  was  error  to 
find  against  it  in  these  particulars.  The  pre- 
cise point  urged  is  that  the  Judgment  ren- 
dered was  for  40  per  cent  of  gross,  and  not 
40  per  cent  of  net;  profits,  and  this  because 
it  teiled  to  take  Into  account  certain  Items 
which  defendant  contends  should  have  been 
considered. 

Defendant  devotes  much  attention  to  the 
cases  and  text-writers  on  the  question  of 
what  constitute  net  profits  as  contradistin- 
guished from  gross  profits,  and  the  rule  by 
which  they  are  to  be  ascertained,  but  he  de- 
duces the  conclusion  that  the  term  "net 
profits"  used  in  the  contracts  necessarily  im- 
plies that  the  Items  claimed  by  defendant 
should  have  been  included  as  expenditures, 
thus  reducing  proportionately  the  net  profits 
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on  the  seyeral  contracts.  Defendants'  posi- 
tion mlgbt  find  support  were  this  an  ac- 
counting of  the  general  business  of  the  cor- 
poration between  persons  mntaally  Interested 
In  such  general  business,  which  it  is  not 
There  were  six  separate  contracts,  each  re- 
ferring to  a  particular  building  or  buildings, 
or  to  particular  work  at  certain  places. 
There  was  no  necessary  connection  between 
any  two  or  more  of  them  except  as  provided 
in  the  contracts  themselves.  Kzpressly  in 
some  and  impliedly  in  others,  there  was  by 
the  terms  of  the  contracts  to  be  a  settlement 
at  the  completion  of  each  contract.  Forty 
per  cent,  of  the  net  loss  in  the  Deming  build- 
ing (No.  2)  was  to  be  deducted  from  plain- 
tUTs  share  of  the  profits  on  the  Fairmont 
Hotel  contract.  No.  3  embraced  the  Newhall 
building  and  "the  net  profits  on  repair  work" 
at  certain  designated  places,  and  plaintiff 
was  to  be  allowed  his  profits  "on  settlement 
at  completion  of  the  contract  and  work." 
No.  4  mentions  the  second  Newhall  building, 
the  Pot)e  Estate  building  and  certain  work 
on  the  Glaus  Sprfeckels  building,  and  the 
contract  provided  that: 

"Should  there  be  a  loss  on  any  of  the  above- 
named  .contracts,  it  is  agreed  that  Grant  Fee  is 
to  assume  40  per  cent,  of  such  loss,  the  same  to 
be  deducted  from  his  share  of  the  profits." 

No.  5  contained  a  similar  provision  as  to 
the  work  therein  provided  for,  that  is,  plain- 
tiff was  to  share  losses  in  any  of  the  work 
therein  mentioned.  In  No.  6,  the  Borel  Build- 
ing, and  brick  work  on  the  Call  powerhouse, 
the  contract  reads: 

"Should  there  be  a  loss  on  the  above-named 
work,  it  is  agreed  that  Grant  Fee  is  to  stand  40 
per  cent,  of  said  loss,  same  to  be  deducted  from 
bis  share  ef  profits  on  other  work." 

Whether  the  terms  "other  work"  referred 
to  work  mentioned  in  that  contract  or  in  all 
others  is  not  clear.  It  is  not  very  material 
since  in  preparing  the  stated  account  the 
bookkeeper  took  up  the  work  from  the  be- 
ginning and  entered  the  profits  and  losses  on 
each,  and  struck  a  balance,  thus  giving  de- 
fendant the  benefit  of  all  losses.  But  the 
contracts  show  and  the  evidence  was  that 
plaintiff  had  nothing  to  do  with  the  other 
business  of  the  corporation  or  enterprises  In 
which  it  was  engaged,  or  in  the  private  en- 
teiprlses  or  business  of  MePhee  outside  of  the 
oorpoiaticn  which  amonnted  to  a  large  sum 
and  absorbed  most  of  McPbee's  time.  The 
testimony  of  the  lK>okkeQ>er  and  of  plaintiff 
was  that  the  account  was  made  from  entries 
in  defendants'  books  showing  the  receipts  and 
disbursements — the  profits  and  losses — con- 
nected with  each  contract  and  building  and 
piece  of  work  constructed  or  performed  un- 
der it  Mrs.  Goodspeed  testified  that  she 
was  then  and  had  been  bookkeeper  for  de- 
fendant tor  about  six  years.  She  testified: 
"I  keep  a  ledger,  Journal,  caShbook  and  the 
cost  books;  they  are  the  bopks  of  the  Mo- 
Phee  Ck>mpany."  She  testified  that  she  "kept 
the  accounts  of  the  receipts,  expenditures,  and 
dlsbursemotts  relating  to  t^iosf  buildings  (ro- 


ferriag  to  the  six  different  contracts)  in  the 
caahbooks  of  the  McPhee  Company"  and  that 
she  made  up  the  document — ^Plaintiff's  Ex- 
hibit 7 — and  that  it  represented  "the  profits 
and  losses  shown  on  the  books  at  that  time. 
*  *  *  That  is  the  summary  of  the  ac- 
counts as  k^t  by  the  McPhee  Company  in 
the  cost  book."  "Q.  That  is  the  w*y  you 
kept  the  account  of  these  jobs  in  the  cost 
book?    A.  Xes." 

Speaking  of  one  of  these  cost  books,  and 
it  seems  there  were  several  of  them,  the  wit- 
ness said: 

"The  book  I  have  in  my  hand  is  the  cost  book 
of  the  McPhee  Company,  No.  6.  The  cost  of  the 
various  buildings  and  work  done  by  the  McPhee 
Company  was  kept  In  the  journals  and  ledgers 
and  the  cost  books.  The  items  were  first  entered 
in  the  journal  and  ledger,  and  in  the  cost  book 
right  afterwards." 

This  cost  book  No.  6  contained  the  items 
as  to  the  Lowe  building,  which  the  wlruess 
gave  in  detail  as  she  did  as  to  the  other 
buildings  of  which  entries  were  made  in  oth- 
er cost  books  commencing  with  cost  book  No. 
1.  For  example,  cost  book  No.  1  contained 
the  items  as  to  the  Deming  building — a  $21,- 
000  job  in  which  the  loss  was  over  $4,000 
charged  against  plaintiff.  Cost  book  No.  2 
contained  the  items  as  to  the  Newhall,  Fol- 
som,  and  most  Jobs  on  which  there  was  a  net 
profit,  and  some  other  Jobs;  this  book  also 
contained  the  items  as  to  the  Newhall  Hal- 
leck  street  Job  and  the  Pope  Estate  job.  Cost 
book  No.  3  contained  the  Pope  Mission  street 
job,  Irwin  residence.  Bush  street  Job,  Aron- 
son  Building,  and  other  Jobs.  No.  4  contain- 
ed items  of  repair  work.  The  Items  of  all 
these  Jobs  were  read  into  the  record  "as 
shown  by  the  books  of  the  company."  The 
witness  testified  the  date  the  work  mention- 
ed in  the  contracts  "was  completed  so  far  as 
the  McPhee  Company  was  concerned  on  the 
2Sd  day  of  May,  190S,"  and  the  amount  of. 
money  drawn  by  plaintiff  on  the  various  Jobs, 
which,  as  appeared  by  the  ledger,  was  ?12,- 
385.10  and  $157.35  merchandise. 

4.  We  cannot  pursue  the  testimony  as  to. 
the  character  and  purpose  of  these  cost  books. 
It  showed  that  they  were  kept  with  the  view 
of  recording  just  what  the  parties  to  the  con- 
tracts meant  should  be  in  them,  and  what 
they  intended  were  to  be  considered  in  as- 
certaining the  receipts  and  expenditures  from 
which  were  to  be  computed  the  net  profits  of 
the  work  called  for.  Some  time  after  this 
action  was  begun,  Mr.  McPhee  employed  an 
accountant  to  examine  the  books  and  make 
a  summary  of  the  net  profits  after  there  had 
been  written  into  these  cost  books  by  Mc- 
Phee's  direction  certain  items  aggregating 
$36,334.31,  the  principal  Item  being  McPhee's 
salary  as  defendant's  president  and  manager 
at  $1,000  per  month,  amounting  to  $55,000,  of 
which  he  directed  $29,633.33  to  be  distributed 
npon  a  proportion  fixed  by  himself  among 
the  numerous  jobs  embraced  In  these  six  con- 
tracts. This  distribution  was  entirely  arbi- 
trary, ap  it  was  in, respect  of  the  idiacgea  for 
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warehoiiae  and  storage  r^t,  caretaker,  Inter- 
est, and  nse  of  a  donkey  engine,  for  It  was 
not  possible  to  say  what  part  of  any  one  of 
these  Items  was  Justly  chargeable  to  any  par- 
ticular contract  There  was  no  evidence  ex- 
plaining why,  during  the  period  these  con- 
tracts were  running,  none  of  these  items  had 
been  carried  into  the  cost  books,  nor  was 
there  any  evidence  that  this  omission  was  by 
mistake.  The  books  had  been  kept  in  this 
way  for  years,  and  Mrs.  Ooodspeed  received 
her  education  and  instruction  in  bookkeep- 
ing from  her  predecessor,  who  kept  the  books 
under  McPhee's  directions  prior  to  Mrs. 
tioodspeed'B  employment.  Some  of  the  items 
which  McPhee  directed  to  be  entered  in  the 
books,  notably  his  salary,  had  never  before 
appeared  on  the  books  in  any  form  or  been 
considered  in  any  settlement  with  plaintiff 
for  his  services.  There  never  had  been,  as 
was  shown  by  the  minutes  of  the  corporation, 
any  agreement  made  by  the  directors  to  pay 
him  a  salary,  or  authority  given  him  to 
charge  for  his  services  as  president  and  man- 
ager. He  knew  the  system  under  which  his 
books  were  being  kept,  and  he  knew  that  the 
items  he  caused  to  be  entered  In  the  books 
after  the  action  had  been  commenced  were 
Items  never  before  considered  In  previous  set- 
tlements, and  had  not  been  entered  at  any 
time  during  the  two  or  three  years  these  con- 
tracts were  in  force.  He  had  In  his  posses- 
sion for  two  months  the  stated  account  as 
first  shown  him,  and,  presumably,  did  what 
he  told  plaintiff  he  would  do,  namely,  "look  it 
over."  He  approved  it  as  presented  to  blm 
again,  with  some  additions  to  cover  later 
Jobs,  and  subsequently,  and  after  suit 
brought,  admitted  the  indebtedness  there 
shown.  The  burden  was  on  him  to  show  that, 
through  mistake,  the  account  did  not  include 
the  items  be  now  claims  should  have  been 
entered  on  the  coet  books.  He  did  not  meet 
this  burden.  • 

These  books  were,  In  fact,  so  far  as  they 
went,  duplicates  of  the  Journal  entries  and 
were  placed  in  the  cost  books  at  the  same 
time.  Their  only  office  seems  to  have  been  to 
furnish  in'  separate  books  In  convenient  form, 
the  various  items  constituting  receipts  and 
expenditures  relating  to  the  contracts  here 
involved  and  from  which  the  profits  and  loss- 
es on  the  contracts  could  be  readily  ascer- 
tained. 

We  think  the  facts  and  circumstances 
shown  Justified  the  court  in  rejecting  the 
items  written  Into  these  books  by  McPhee's 
direction  after  the  action  was  commenced  and 
accepted  the  cost  books  as  the  correct  source 
of  the  stated  account 

[6]  5.  It  is  claimed  that  Interest  was  im- 
properly allowed  from  the  commencement  of 
the  action  and  should  have  been,  If  at  all, 
from  the  date  of  the  Judgment 

Section  1917  of  the  Civil  Code  provides: 
"Unless  there  is  an  express  contract  in  writing, 
fixing  a  different  rate,  interest  is  payable  on  all 
moneyi  at  the  rate  M  MveniMr  centum  per  an- 


num after  they  become  due,  on  any  instrument 

of  writing,  except  a  Judgment  and  on  moneys 

lent,  or  due  on  any  settlement  of  account,  from 

the  day  on  which  the  balance  is  ascertained. 
•    •    « » 

Section  3287  provides: 

"Every  person  who  is  entitled  to  recover  dam- 
ages certain,  or  capable  of  being  made  certain  by 
calculation,  and  the  right  to  recover  which  is 
vested  in  him  upon  a  particular  day,  is  entitled 
also  to  recover  interest  thereon  from  that  day, 
except  during  such  time  as  the  debtor  is  prevent- 
ed by  law,  or  by  the  act  of  the  creditor,  from 
paying  the  debt" 

The  general  rule  is  that  interest  la  charge- 
able on  a  stated  account  from  its  date.  De 
la  Cuesta  v.  Montgomery,  144  CaL  115,  77 
Pac.  887;  22  Cyc.  1611, 1515. 

Where  the  action  Is  for  general  damages, 
or  liquidated,  or  quantum  meruit,  or  quantum 
valebat  for  the  recovery  of  the  reasonable 
value  of  goods  sold  and  delivered  or  services 
rendered,  interest  Is  allowable  only  from  the 
date  of  the  Judgment  under  the  Code  rule. 
Here  the  demands  were  for  "moneys  due  on 
settlement  of  account"  and  "the  balance  as- 
certained" and  agreed  to  as  witnessed  by  the 
stated  account  (Civ.  (Dode,  |  1917);  and  we 
think  interest  was  recoverable  because  the 
damagfes  were  "certain  or  capable  of  being 
made  certain  by  calculation"  (Civ.  Ck>de,  { 
3287).  Even  under  some  circumstances,  in- 
terest may  be  allowed  in  an  action  upon  a 
contract  for  unliquidated  damages.  Courte- 
ney  v.  Standard  Box  Company,  16  Cal.  App. 
800,  616,  117  Pac.  778. 

The  following  cases  would  seem  to  war- 
rant the  charge  for  Interest  from  the  com- 
mencement of  the  action:  McCowen  v.  Pew, 
18  CaL  App.  482,  487,  123  Pac.  354;  Lane 
v.  Turner,  114  Oal.  396,  46  Pac  290;  Cut- 
ting Fruit  Packing  Co.  v.  Canty,  141  Cat 
692,  697,  76  Pac.  664;  Macomber  v.  Blgelow, 
126  Cal.  9,  58  Pac.  312;  Farnham  v.  OaL, 
etc..  Trust  Co.,  8  CaL  App.  268,  273,  96  Pa& 
788. 

[7]  6.  It  la  further  contended  that  the  con- 
tracts created  the  relation  of  a  partnership 
of  Joint  undertaking  between  plaintiff  and  de- 
fendant. It  is  hence  claimed  that  there  could 
be  no  action  other  than  a  suit  for  an  account- 
ing. The  pleadings  nowhere  raise  tbla  Issue. 
Ordinarily,  in  the  absence  of  apedai  authori- 
ty, a  corporation  cannot  enter  Into  partner- 
ship with  a  private  person  (10  Cyc.  1142, 
1143),  and  no  such  authority  was  shown.  A 
corporation  may  enter  Into  a  contract  by 
which  It  la  agreed  that  the  gains  and  losses 
of  the  venture  shall  be  borne  equally  (Bates 
V.  Coronado  Beach  Co.,  109  CaL  162,  41  Fac. 
856),  but  such  agreements  do  not  necessarily 
make  the  parties  partners  in  legal  contempla- 
tion. 

The  question  here  does  not  involve  the 
question  of  partnership  as  affecting  third  par- 
ties. Kennedy  ft  Shaw  Ltunber  Co.  v.  Tay- 
lor, 8  Cal.  Unrep.  Oas.  697,  31  Pac  1122,  cited 
by  defendant,  only  held  that  the  associates 
were  liable  as  partnera  to  plaintiff.  As  he- 
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tween  tbemsd^efl,  tbelr  rtghts  were  not  In- 
volved. In  the  case  here,  pUdnttff  bad  no  in- 
terest In  the  profits  as  property ;  he  was  sim- 
ply employed  under  an  arrangement  by  which 
be  was  to  receive  for  his  services  a  given  sum 
out  of  or  a  proportion  of  the  profits.  Berth- 
old  V.  Goldsmith,  24  How.  636,  16  L.  Ed.  762. 
"The  general  rule  Is,"  as  was  stated  in  Jemee 
V.  SlmonsoD,  68  N.  J.  Eq.  282,  48  AU.  870,  "if 
there  is  no  community  of  Interest  in  the  prop- 
erty of  a  businees,  that  there  is  no  partner- 
ship Inter  sese  by  mere  participation  in  the 
profits." 

In  Smith  V.  Schultz,  88  Cal.  626,  26  Pac. 
1087,  the  agreement  was  to  work  a  farm  upon 
shares.  Speaking  of  the  contract,  the  court 
said: 

"It  gives  DO  power  to  one  to  bind  the  others ; 
it  contemplates  no  common  liability ;  it  does  not 
make  one  the  agent  for  the  others  in  carrying  on 
any  business  whatever;  it  contains  no  agree- 
ment, either  express  or  implied,  for  the  division 
of  any  lossr»;  and  there  is  no  intimation  in  it 
that  plaintiff  was  to  be  liable  to  third  persona 
for  all  the  obligations  of  the  partnership,  jointly 
with  his  copartners.'  Oiv.  Code,  S§  2404,  2429, 
2442,  2443.  Nor  does  it  contain  any  agreement 
among  themselves  tbat  the  party  of  the  one  part 
shonld  be  bound  to  any  extent  fbr  the  obligations 
of  the  party  of  the  other  ijart  They  were  not 
to  be  partners,  therefore,  either  aa  to  third  per- 
sons or  inter  sese." 

This  case  presents  many  features  similar  to 
the  one  here.  See,  also.  Coward  v.  Clanton, 
122  CaL  451,  56  Pac  147;  30  Cyc.  376,  377; 
Cudaby  Packing  Company  v.  Hlbou,  92  Miss. 
234,  46  South.  73,  18  L.  R.  A.  (N.  S.)  975,  and 
note,  1032. 

The  discussion  loses  some  of  tts  Importance 
In  view  of  the  fact  that  whatever  the  rela- 
tion of  the  parties  was,  they  settled  tbelr  ac- 
count with  each  other  and  agreed  upon  the 
balance  due  from  one  to  the  other. 

[I]  7.  It  must  not  be  expected  tbat  we  can 
give  specific  attention  to  over  360  alleged  er- 
rors. Such  an  array  might  give  one  pause, 
U  eadi  suggested  a  separate  and  distinct 
error.  In  fact  but  few  points  are  involved. 
For  example,  after  the  cost  books  were  identi- 
fied and  the  entries  explained,  as  to  the  differ- 
ent contracts,  to  eadi  of  the  hundred  or  more 
questions  an  objection  being  Interposed,  plaln- 
tliPs  counsel  would  ask  the  question:  "What 
does  the  cost  book  show  to  be  the  profits  of 
(naming  the  job)?"  The  answer  was  merely 
the  result  of  these  figures,  and  was  not  a  con- 
clusion of  the  witness,  and  the  result  was  not, 
as  defendant  contends,  a  showing  ,of  gross 
profits ;  the  result  clearly  was  net  profits. 

[9]  8.  The  motion  for  nonsuit  was  directed 
to  this  point  and  was  pn^wrly  overruled.  It 
was  discretionary  with  the  court  to  aUow 
evidence  to  meet  objections  made  by  the  mo- 
tion based  on  the  lack  of  proof  on  certain 
matters.  The  motion  also  presented  the  point 
that  the  action  should  have  been  in  the  form 
of  an  accounting  on  the  theory  that  a  part- 
nership existed.  This  point  has  already  been 
noticed;   no  partnership  was  proven. 

[It]  9.  Bvldence  was  admitted  tbat  plaJn- 


ttff  and  defendant  bad  made  similar  contracts 
prior  to  the  ones  in  the  snlt  This  evidence 
was  objected  to.  Defendant  contended  at  the 
trial  and  still  contends  tbat  these  cost  books 
and  the  profits  referred  to  In  the  contracts 
iiad  relation  to  gross  profits  and  not  net  prof- 
its as  claimed  by  plaintiff.  The  evidence  now 
urged  as  inadmissible  was  introduced  to  aid 
the  court  in  viewing  the  circumstances  sur- 
rounding the  parties,  when  the  contracts 
were  made,  and  to  clear  up  the  situation  of 
the  parties  at  that  time — in  short,  to  put  it- 
self in  their  place.  It  appeared  from  the  evi- 
dence that  plaintiff  and  defendant  had  been 
operating  from  1901  and  up  to  the  time  con- 
tract No.  1  was  made,  in  a  series  of  jobs  not 
unlike  the  ones  here,  and  under  terms  quite 
similar.  In  one  of  them,  for-  example,  plain- 
tiff was  to  receive  20  per  cent,  for  his  serv- 
ices; in  another  they  were  to  "divide  tbe 
profits  in  half  on  any  work  or  contracts," 
and  neither  of  them  was  to  receive  a  salary, 
and  in  all  these  contracts  the  McPhee  Com- 
pany was  to  "finance  the  jobs."  It  is  true 
that  in  the  cases  where  he  got  60  per  cent., 
plaintiff  was  to  procure,  as  well  as  superin- 
tend, the  j(A>8,  but  we  cannot  see  that  that 
affects  the  question.  Plaintiff  and  defendant 
bad  been  engaged  in  doing  work  for  three 
or  four  years  under  substantially  the  same 
conditions  and  circumstances  as  for  tbe  time 
here  Involved. 

In  giving  interpretation  to  their  agreement, 
and  to  ascertain  what  they  meant  by  "net 
profits,"  it  seems  to  us  the  coart  was  justified 
In  allowing  the  evidence.  "Previous  and  con- 
temporaneous transactions  may  properly  be 
taken  into  consideration  to  ascertain  the 
sense  in  which  the  parties  used  particular 
terms,  or  to  ascertain  the  subject-matter  of 
the  contract."  17  Cyc.  671.  The  Supreme 
Court  said,  in  First  Nat.  Bank  v.  Bowers,  1^1 
Cal.  253.  262,  74  Pac.  856,  860,  that  "where 
the  meaning  of  terms  is  debatable,"  facts 
which  tend  to  Illustrate  or  explain  the  lan- 
guage used  in  a  contract  and  to  place  the 
court  or  Jury  as  nearly  as  may  be  in  tbe  sit- 
uation of  the  i>artles  "are  always  admissi- 
ble." The  courts  "may  avail  themselves  of 
the  same  light  which  the  parties  possessed 
when  the  contract  was  made."  Merriam  v. 
United  States,  107  U.  S.  437,  2  Sup.  Ct.  536, 
27  L.  Ed.  531. 

10.  Counsel  takes  up  in  his  brief  each  one 
of  these  jobs  and  endeavors  to  show  that  the 
cost  books  do  not  correctly  exhibit  the  re- 
ceipts and  disbursements,  and  hence  do  not 
show  tbe  net  profits.  We  cannot  follow  all 
these  Intricate  details.  The  bookkeeper  tes- 
tified to  the  correctness  of  the  accounts  in 
these  cost  books,  and  so  far  as  we  have  been 
able  to  analyze  the  figures  and  entries  upon 
which  her  testimony  rests,  we  cannot  say  she 
was  mistaken.  Defendant  approved  the  stat- 
ed account,  and  the  principal  Issues  before 
the  court  were  whether  or  not  it  constituted 
a  stated  account,  and  in  any  case  should  have 
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Included  the  Items  written  Into  the  cost 
books  by  defendant's  direction,  after  the  con>- 
Biencemeat  of  the  action,  should  haye  been  in- 
cluded in  it. 

Aa  we  understand  the  record,  the  action  No. 
18032  involves  the  same  questions  mutatis 
mutandis  as  In  No.  17022,  and  the  decision  in 
the  latter  covers  the  decision  In  the  former. 

We  have  endeavored  to  consider  such  of  de- 
fendants' numerous  objections  as  seemed  to 
demand  attention,  and,  falling  to  discover  any 
prejudicial  error  In  the  record,  the  Judgments 
and  orders  are  affirmed. 

We  concur:  HABT,  J. ;  ELLISON,  Judge 
pro  tern. 


DO£3BR  et  aL  v.  FANDANGO  LIMBEB  CO. 
et  al.     (av.  1509.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Aug.  28,  1916.     Rehearinz  Denied 
by   Supreme    Court   Oct.    27,    1916.) 

1.  CoKPORATioNs     «=»426(7)  —  Contracts  — 
Batification. 

A  corporation  ratified  a  mortgage  alleged 
to  have  been  executed  by  its  president  without 
authority  when  it  made  a  deed  of  trust  of  all 
its  property,  and  in  that  deed  expresBly  refer- 
red to  tlie  mortgage  and  made  the  deed  subject' 
to  tlie  mortgage. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  1702, 1703, 1713;  Dec.  Dig. 
<S=»426(7).] 

2.  CoBPOKATioNB     «=»426('])  —  Contract  — 
Ratification. 

The  corporation  again  ratified  the  mortgage 
when  its  board  of  directors  passed  a  resolution 
authorizing  a  deed  of  all  of  its  property  sub- 
ject to  its  debts,  and  which  resolution  not  only 
expressly  recognized  the  deed  of  trust,  but 
recognized  by  express  reference  thereto  the 
mortgage  of  the  plaintiffs  as  a  prior  and  valid 
lien  upon  such  properties. 

fEd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ii  1702,  1703,  1713;  Dec.  Dig. 
<8=»426(7).] 

3.  Cobpobations     *=»426(10)  —  Contracts — 
Estoppel. 

The  defendant  corporation  is  estopped  from 
denying  the  validity  of  the  mortgage  by  having 
received,  retained,  and  used  the  consideration 
therefor  for  its  legitimate  purposes  with  full 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  |i  1704,  1714;  Dec.  Dig.  «ss> 
426(10).] 

4.  Cobpobationb    «=»426(7)  —  Contbacts  — 
Ratification. 

Although  the  resolution  of  defendant's  di- 
rectors did  not  in  express  terms  refer  to  the 
indebtedness  between  the  plaintiffs  or  the  mort- 
gage, the  fact  that  the  board,  in  construing  the 
uinguage  of  the  resolution  by  making  a  deed  of 
trust,  authorized  by  the  resolution,  subject  to 
the  mortgage,  amounted  to  a  recognition  of  the 
mortgage  as  imposing  a  valid  obligation  upon 
the  corporation  as  effectually  as  if  express  au- 
thority to  do  so  liad  been  by  the  resolution  vest- 
ed in  the  board. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1702,  1703,  1713;  Dec.  Dig.  <8=s» 
426(7).] 


6.  CoRPOSATIONfl     «B34a8(7)  —  CONTBACXB  - 

Ratification  bt  Bcooonition. 
Where  a  trust  deed,  recognizing  the  plain- 
tiffs' mortgage  as  a  valid  and  prior  lien,  hai 
been  in  existence  for  a  long  time,  and  has  never 
Been  repudiated  by  the  corporation,  the  corpo- 
ration must  be  deemed  to  have  acquiesced  in 
and  ratified  all  the  covenants  and  conditions 
of  the  trust  deed,  including  any  that  were  un- 
authorized. 

[Ed.  Note.— For  other  eases,  see  Oorpoia- 
tions.  Cent  Dig.  U  1702, 1703, 1713;  Dec  Dig. 
<S=:»426(7).] 

6.  Cobforations    «s»426(7)  —  Contracts  — 

Ratification. 
Where  a  defendant,  as  trustee  under  a  deed 
of  trust  from  defendant  corporation  which  rec- 
ognized plaintiffs'  mortgage,  and  as  receiver 
under  appointment  of.  the  court  accepted  the 
deed  of  trust,  and  as  president  of  the  defendant 
corporation  executed  a  deed  of  the  company's 
property,  he  admitted  not  only  for  the  cor- 
poration, but  for  himself  aa  trustee,  the  valid- 
ity of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1702,  1703,  1718;  Dec.  Dig. 
<S=»426(7).] 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty;  Clarence  A.  Raker,  Judge. 

Action  by  Henry  Doerr  and  others  against 
the  Fandango  Lumber  Company  and  others. 
Judgment  for  def«Klant8,  and  plaintiffs  ap- 
peal.   Reversed. 

Cornish  &  Robnett  and  Daly  B.  Robnett,  all 
of  Alturas,  and  N.  J.  Barry,  of  Susanville,  for 
appellants.  Jamison  &  Wylle,  of  Alturas, 
and  W.  Lair  Thompson,  of  Lakevlew,  Or.,  for 

respondents. 

HART,  J.  The  plainOfrs  Instituted  this 
suit  to  foreclose  a  mortgage  upon  certain  real 
property  of  the  Fandango  Lumber  company, 
given  to  secure  a  loan  to  the  latter  of  the  sum 
of  $10,000,  evidenced  by  a  promissory  note 
executed  by  the  Fandango  Lumber  Company 
In  favor  of  the  plaintiffs.  The  property  upon 
which  the  mortgage  was  given  Is  located  In 
Modoc  county,  and  consists  of  about  2,100 
acres  of  timber  and  agricultural  lauda,  upon 
which  a  sawmill  stands. 

The  Fandango  Lumber  company  (to  be 
hereafter  referred  to  variously  as  the  Fan- 
dango Company  and  the  company)  Is  a  regu- 
larly organized  corporation,  doing  business 
in  California,  with  its  principal  place  of  busi- 
ness and  offices  at  Ft.  Bldwell,  Modoc  couut}'. 
this  state.  The  note  to  secure  which  the 
mortgage  In  question  here  was  given  is  set 
out  In  full  in  the  complaint  It  was  executed 
and  delivered  to  the  plaintiffs  on  the  23d  day 
of  December,  1911,  and  is  payable  on  demand. 

It  is  alleged  that  at  the  time  of  the  deliv- 
ery of  said  note,  and  for  the  purpose  of  se- 
curing the  payment  of  the  iirincipal  sum 
thereof,  and  the  Interest  thereupon  accruing, 
the  Fandango  Company  duly  executed  and 
delivered  to  the  plaintiffs  its  mortgage^  bear- 
ing date  of  December  23,  1011,  "conveying 
the  premises  described  in  said  mortgage," 
that  said  mortgage  was  duly  acknowledged 
and  certified  so  as  to  entitle  it  to  be  recorded. 
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and  that  the  same  was  duly  recorded  In  the 
office  of  the  county  recorder  of  the  county  of 
Modoc.  It  is  alleged  that  the  defendants  W. 
R.  Wilkinson,  W.  R.  Wilkinson,  as  trustee, 
and  W.  R.  Wilkinson,  as  receiver,  "have  or 
claim  some  Interest  In,  or  lien  on,  said  mort- 
gaged premises;  but  all  of  said  claims,  If 
any,  have  accrued  since  the  lien  of  said  mort- 
gage." The  mortgage  is  made  a  part  of  the 
complaint,  and  purports  to  have  been  execut- 
ed by  the  Fandango  Company,  "by  A.  O. 
Duhme,  President." 

The  answer  denies  all  the  material  aver- 
ments of  the  complaint,  but,  while  admitting 
that  Wilkinson,  as  an  individual,  claims  no 
Interest  in,  or  lien  upon,  the  alleged  mort- 
gaged premises,  alleges  that  he,  as  trustee 
and  as  receiver,  has  and  claims  some  inter- 
est tn  and  lien  upon  said  premises. 

The  answer  further  alleges  that  the  said 
A.  G.  Duhme,  as  president  of  the  Fandango 
Company,  was  never  at  any  time  authorized 
by  the  board  of  directors  of  said  company,  at 
any  meeting  thereof,  or  at  all,  to  borrow  any 
money  from  the  plaintiffs,  or  to  execute  and 
deUver  to  the  latter  the  said  note  for  |10,000 
as  evidence  of  a  loan  in  that  amount,  or  to 
execute  the  mortgage  the  foreclosure  of 
which  is  sought  by  this  action;  that  the 
transaction  involving  the  execution  of  said 
note  and  mortgage  was  never  ratified  by  the 
board  of  directors  of  said  company. 

As  an  alleged  "second  and  separate"  de- 
fense, the  answer  charges  collusion  between 
the  plaintiffs  and  the  said  A.  G.  Duhme  for 
the  purpose  of  fraudulently  bringing  about  a 
foreclosure  sale  of  the  mortgaged  property 
at  which  said  property  would  be  purchased 
by  the  plaintiffs,  thereby  preventing  other 
creditoiiB  of  the  Fandango  Company  from  se- 
curing satisfaction  of  their  respective  claims 
against  said  company,  amounting  in  the  ag- 
gregate to  approximately  $40,000,  and  which 
claims  are  unsecured.  No  testimony  having 
beea  offered  or  received  in  support  of  the 
charge  so  made,  further  c<Misideratlon  there- 
of is  obviously  unnecessary. 

The  court  found  that  the  Fandango  Com- 
pany or  its  board  of  directors  never  at  any 
time  or  place  authorized  the  said  Duhme, 
as  president  of  said  company,  or  otherwise, 
to  t>orrow  for  the  company  from  the  plaintiffs 
the  sum  of  |10,000  or  any  other  sum,  or  to 
execute  on  behalf  of  said  company  the  note 
and  the  mortgage  in  question;  that  the  said 
company  or  its  directors  never  at  any  time 
subsequent  to  the  making  and  delivery  of 
said  note  and  the  execution  of  said  mortgage 
ratified  the  same  or  the  action  of  said  Duhme 
In  the  transaction  resulting  in  the  con.summa- 
tlon  of  the  loan  from  the  plaintiffs  and  the 
giving  to  them  of  said  note  and  said  mort- 
gage: that  therefore  "the  said  note  and  mort- 
gage are  not,  nor  are  either  of  them,  the  note 
or  mortgage  of  the  said  Fandango  Lumber 
Company." 

From  the  findings,  of  which  the  foregoing 


is  an  epitomized  statement,  ttie  court  (!oa- 
cluded  as  a  matter  of  law: 

'^I^iat  the  said  note  and  mortgage,  and  each 
of  them,  and  every  part  thereof,  are  void  and 
of  no  effect  as  creating  any  obligation  against 
the  said  defendants  or  any  of  tnem,  or  as  to 
constituting  any  Uen  against  the  property  of 
said  defendants,  or  any  of  them,  described  in 
said  mortgage  and  complaint,  or  otherwise." 

Judgment  for  the  defendants  followed, 
from  which  the  plaintiffs  appeal,  supporting 
the  same  by  a  transcript  of  the  testimony 
and  other  proceedings  of  the  trial,  prepared 
in  accordance  with  the  provisions  of  section 
9S3a  of  the  Code  of  Civil  Procedure.  The 
general  question  presented  is  whether  the 
findings  vital  to  the  Judgment  are  supported 
by  the  evidence. 

The  salient  facts  are  undisputed,  and  brief- 
ly they  are:  In  the  year  1911  the  Fandango 
Company  found  itself  in  financial  difficulties, 
being  heavily  in  debt  and  without  financial 
means  to  carry  on  its  lumber  business.  It 
owned  extensive  properties,  including  exten- 
sive timber  land  holdings.  While  the  board 
of  directors  of  said  company  never  at  any 
time  expressly  authorized  Duhme,  the  presi- 
dent, to  borrow  on  behalf  of  the  company  the 
sum  of  money  for  which  the  note  and  the 
mortgage  in  dispute  were  given,  said  board 
did  nevertheless,  at  a  special  meeting  there- 
of, on  August  IS,  1911,  adopt  a  resolution 
which,  in  general  language,  vested  in  the 
directors  the  authority  to  borrow  money  "of 
whom  they  see  fit"  for  the  company  "to  run 
the  business."    Transcript,  p.  47. 

Among  those  to  whom  the  company  was  in- 
debted at  the  time  mentioned  and  whose  in- 
debtedness was  secured  was  the  Bank  of  Ft. 
BidwelL  The  company  had  overdrawn  its 
account  at  said  bank  by  the  sum  of  approx- 
imately 14,000 ;  the  total  indebtedness  of  the 
company  to  said  bank  being  over  $9,000. 
The  bank  was  pressing  the  comimny  for  a 
settlement,  and  Duhme,  in  tlie  year  1911, 
went  to  Minneapolis,  Minn.,  for  the  purpose 
of  making  an  effort  to  secure  a  loan  which 
would  be  sufildent  to  liquidate  the  debt  of 
the  company  to  the  said  bank.  Two  of  the 
directors  of  the  company,  C.  B.  and  C.  D. 
Sustls,  then  resided  in  Minneapolis.  After 
negotiations  with  the  plaintiffs,  Duhme  and 
his  codlrectors,  O.  B.  and  C.  D.  Eustis,  suc- 
ceeded in  securing  the  loan.  Before  consum- 
mating the  transaction,  however,  Duhme  tele- 
graphed to  the  said  bank  from  Minneapolis, 
asking  its  consent  to  mortgage  the  company's 
timl>er  lands  and  plant  to  secure  the  propos- 
ed loan.  The  bank,  by  telegram,  replied,  un- 
der date  of  December  22.  1911: 

"Bank  consents  to  your  mortgaging  timber 
and  plant,  providing  you  have  bank  in  Mimie- 
apolis  wire  us  seven  thousand  dollars' for  cred- 
it Fandango  Lumber  Company;  overdraft  now 
four  thousand  dollars.  Brown  advises  two 
thousand  in  checks  outstanding  which  we  wili 
protest  if  the  money  is  not  wired  immediately." 

Thereafter,  and  on  'the  23d  day  of  Decem- 
ber, 1911,  the  plaintiffs  loaned  and  delivered 
to  Duhme  the  sum  of  110,009,  (or  whlph  the    , 
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note  set  ont  In  the  complaint  and  the  mort- 
gage attached  to  and  made  a  part  of  that 
pleading  as  security  for  the  payment  of  said 
note  were  executed  by  Dnhme  In  the  name 
and  tmder  the  corporate  seal  of  the  Fandango 
Lumber  Company. 

On  the  25th  day  of  June,  1912,  In  pursn- 
ance  of  a  resolution  previously  adopted  by 
the  board  of  directors  of  the  Fandango  Com- 
pany, the  said  board  executed  a  trust  deed, 
whereby  it  conTeyed  to  the  defendant,  Wl.  E. 
Wilkinson,  as  trustee,  all  the  property  cov- 
ered by  the  mortgage  in  controversy.  The 
object  of  said  deed  of  trust  was  to  straighten 
out  the  affairs  of  the  company,  and  to  this 
end  the  trustee  was  authorized  by  said  In- 
strument to  conduct  and  manage  the  business 
of  the  company,  to  pay  all  current  operating 
expenses,  and  to  pay  off,  as  they  fell  due, 
the  debts  of  the  concern.  This  deed  provldeGi; 
among  other  things: 

"The  party  of  the  first  part  (Fandango  Com- 
pany) covenants  and  agrees  that  this  deed  of 
trust  delivered  to  the  trustee  shall  be  a  mort- 
gage upon  the  pretnisea  and  property  affected 
thereby,  subject  only  to  mortgage  •  •  •  to 
Devereaux,  Wallace,  Ooerr,  and  Bleeker,  of 
Minneapolis,"  who  are  the  plaintiffs  in  this  ac- 
tion. 

The  Sunset  Lake  Lumber  Company  Is  a 
subsidiary  corporation  which  was  organized 
subsequent  to  the  time  at  which  the  mort- 
gage in  question  was  given,  for  the  purpose 
of  taking  over  the  pr<^>ertiea  and  business  of 
the  Fandango  Company,  and  paying  all  its 
debts.  On  the  26th  day  of  July,  1912,  the 
Fandango  Company,  by  deed,  conveyed  to  the 
said  Sunset  Company  all  its  prc^erties  and 
business  for  the  purposes  above  mentioned. 
The  defendant  W.  R.  Wilkinson  was  tlien 
president  of  the  Fandango  Company,  and  as 
such  officer,  and  for  and  under  the  seal  of  the 
said  comi>any,  executed  the  said  deed  of  con- 
veyance to  the  Sunset  Company.  That  deed 
expressly  recites  that  it  is  subject  to  all  the 
debts  of  the  Fandango  Company,  and  subject 
further  "  •  *  •  to  a  second  mortgage  for 
the  sum  of  ten  thousand  (110,000.00)  dollars 
in  favor  of  Thomas  F.  Wallace  et  aL,  of  Mii)- 
neapolis,  Minnesota.    •    •    • » 

On  September  10,  1912,  a  complaint  recit- 
ing among  other  facts,  the  existence  of  the 
mortgage  in  suit  and  the  Indebtedness  to 
secure  which  it  was  given,  and  asking  for  the 
appointment  of  a  receiver  of  the  Fandango 
Company  was  filed  In  the  superior  court  of 
Modoc  county,  by  an  unsecured  creditor  of 
said  company.  The  complaint  in  said  action 
was  verified,  and  alleged  the  existence  and 
validity  of  the  mortgage  in  suit  here.  Upon 
the  hearing  of  the  application  for  the  ap- 
pointment of  a  receiver  in  said  action,  the 
defendant  W.  B.  Wilkinson  was  named  for 
and  appointed  by  the  court  to  that  office, 
and  as  snch  took  over  the  control  and  man- 
agement of  the  properties  of  the  Fandango 
Company  covered  by  the  mortgage  involved 
herein. 

On  page  86  of  the  book  containing  the  rec-  j 


Old  of  the  proceedinga  of  the  meetings  of 
the  board  of  directors  of  the  Fandango  Com- 
pany there  appears  on  a  slip  of  paper  pasted 
on  said  page  a  resolution  In  typewriting,  pur- 
porting to  have  been  adopted  by  the  said 
board  on  the  24th  day  of  June,  1912,  and 
purporting  to  ratify  the  acts  of  Dnhme  in 
borFowlng  the  money  from  the  plaintiffs  and 
in  giving  the  note  and  the  mortgage  in  ques- 
tion, evidencing  and  securing  said  loan. 

It  appears  from  the  uncontradicted  testi- 
mony of  Duhme  that  the  money  obtained 
from  the  plaintiffs  on  the  note  and  the  mort- 
gage in  question  was  appUed  to  the  extin- 
guishment of  the  obligations  of  the  Fan- 
dango Company,  approximately  $9,S0O  there- 
of having  been  paid  to  the  Bank  of  Ft  Bid- 
well  in  satisfaction  of  the  debt  due  It  fron» 
the  company. 

Under  the  evidence,  of  which  the  forego- 
ing statement  embraces  an  accurate  resume. 
It  cannot  Justly  be  held  that  the  findings 
essential  to  the  support  of  the  Judgment  are 
warranted. 

[1-3]  Whether  the  purported  resolution  of 
Jane  28,  1912,  pretending  to  ratify  the  trans- 
action Involving  the  making  and  giving  of 
the  note  and  mortgage  in  controversy  here 
was  regularly  or  legally  adopted  by  the 
board  of  directors  Is  a  question.  Duhme  tes- 
tified that  it  was  so  adopted,  while  Wilkin- 
son, then  a  member  of  the  board  and  president 
of  the  corporaticm,  positively  declared  that 
he  attended  all  the  meetings  of  the  board, 
and  that  at  none  was  any  such  resolutimi 
even  suggested,  much  less  adopted.  But,  in 
view  of  other  facts,  it  Is  wholly  unimportant 
whether  there  was  or  was  not  a  formal  rati- 
fication of  the  transaction.  For  we  agree 
to  the  following  contentions  of  counsel  for 
the  plaintiffs:  (1)  That  the  Fandango  Com- 
pany ratified  the  mortgage  "when  It  made 
a  deed  of  trust  of  all  Its  property  to  W.  a. 
Wilkinson,  and  in  that  deed  expressly  refer- 
red to  plaintiff's  mortgage  and  made  said 
deed  subject  to  this  mortgage,  thereby  ex- 
pressly recognizing  the  obligation";  (2)  that 
the  Fandango  Company  again  ratified  said 
mortgage  when  its  board  of  directors  passed 
a  resolution  authorizing  a  deed  of  all  Its 
property  to  the  Sunset  Lake  Lumber  Com- 
pany, said  conveyance  to  be  subject  to  the 
debts  of  the  Fandango  Company,  and  which 
resolution  not  only  expressly  recognized  the 
deed  of  trust  theretofore  given  to  Wilkinson, 
covering  all  its  properties,  but  recognized  by 
express  reference  thereto  the  mortgage  of 
the  plaintiffs  as  a  prior  and  valid  Uen  npon 
said  properties;  (3)  that,  as  to  the  defendant 
Fandango  Company,  It  Is  estopped  from  de- 
nying the  validity  of  the  mortgage  for  the 
reason  that  It  received,  retained,  and  used 
for  its  legitimate  purposes  the  consideration 
for  the  mortgage,  viz.  the  sum  of  $10,000, 
with  full  knowledge  of  the  fact  that  said 
sum  of  money  had  been  borrowed  for  its  use 
In  Ua  business  and  of  the  fact  that  said 
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mortgage  was  given  to  secure  tbe  repayment 
of  said  sum  of  money. 

[4,  t]  But  It  Is  earnestly  contended  by  the 
defendants  that  the  trust  deed  to  Wilkinson 
could  not  have  the  effect  either  of  ratifying 
the  act  of  giving  the  mortgage  or  of  estop- 
ping the  Fandango  Company  from  denying 
the  validity  of  that  Instrument,  Inasmuch  as 
tbe  resolution  authorizing  tbe  making  of 
said  trust  deed  did  not  expressly  vest  the 
board  of  directors  with  authority  to  Indude 
In  said  deed  a  provision  that  it  should  be  sub- 
ject to  tbe  prior  lien  of  the  mortgage.  The 
resolution.  It  Is  true,  did  not  in  express  terms 
refer  to  the  Indebtedness  to  the  plaintiffs  or 
tbe  mortgage  In  question,  but  it  did  provide 
that  the  object  of  the  trust  deed  was  to 
place  the  properties  and  business  of  the  com- 
pany in  the  hands  of  WUkinson  as  trustee, 
for  tbe  purpose  of  operating  the  business  of 
the  concern  and  paying  off  its  Indebtedness. 
The  provision  In  the  trust  deed  that  It  was 
to  be  subject  to  the  mortgage  and  the  rights 
of  the  mortgagees  thereunder  may  be  assum- 
ed to  have  been  the  result  of  the  interpreta- 
tion by  the  directors  of  the  language  of  the 
resolution  providing  generally  for  the  satisfac- 
tion of  tbe  obligations  then  existing  against 
tbe  company;  but,  wh^:her  such  Interpretation 
was  Justified  or  not — that  Is  to  say,  whether. 
In  strictness,  the  board  of  directors  was  au- 
thorized or  intended  by  the  resolution  to  be 
authorized  to  Insert  In  the  trust  deed  as  a 
condition  thereof  the  provision  respecting 
tbe  mortgage — tbe  very  fact  that  said  board 
-did  so  constme  tbe  language  of  tbe  said  reso- 
lution In  that  particular  amounted  to  a  rec- 
ognition of  tbe  mortgage  as  imposing  a  valid 
obligation  upon  tbe  Fandango  Company  as 
effectually  as  If  express  authority  to  do  so 
had  been  by  the  resolution  vested  In  said 
board.  If,  however,  this  position  were  un- 
supportable,  then  upon  either  one  of  two  other 
considerations,  supported  by  the  record,  may 
it  Justly  and  with  legal  propriety  be  held 
that  tha  transaction  Involving  the  execution 
of  tbe  note  sued  on  and  tbe  mortgage  given 
to  secure  its  payment  has  been  ratified,  viz.: 
(1)  That  the  trust  deed  has  been  In  existence 
for  a  long  period  of  time  (execnted  Jane  26, 
1912),  Is  stUl  In  existence,  and  has  never 
been  repudiated  by  the  corporation,  nor  is 
there  any  repudiation  of  it  now.  It  must 
therefore  be  deemed  to  bare  been  by  the 
corporation  acquiesced  in  and  all  its  cove- 
nants and  conditions,  including  any  unan- 
thorized  conditions  or  terms,  If  any,  which 
it  contains,  thug  ratified.  Orlbble  v.  Co- 
lumbus Brewing  Co.,  100  Oal.  67,  8^-70, 
34  Pac.  527.  (2)  Not  only  does  the  resolution 
authorizing  the  deed  to  the  Sunset  Lake 
Lumber  Company  refer  to  and  thus  ratify 
tbe  trust  deed  and  aU  its  conditions,  but  tbe 
-deed  itself  expressly  refers  to  and  provides 
tbat  it  shall  be  subject  to  the  mortgage  in 
question.  Here,  therefore,  we  have  an  ex- 
press and  positive  recognition  of  tbe  obliga- 


tion of  tbe  mortgage,  and  this  is  the  equiva- 
lent of  the  ratification  of  said  mortgage. 
The  conclusion  thus  declared  is  in  accord 
with  all  the  cases  in  which  the  facts  bear 
analogy  to  those  of  the  present  case.  Indeed, 
the  proposition  tbat  ratUcation  of  a  contract, 
tbe  making  of  which  is  unauthorized  by  one 
of  the  principals,  may  be  effectuated  by  a  rec- 
ognition, howsoever  Informally  of  the  agree- 
ment and  tbe  obligations  arising  by  virtue 
thereof,  is  elementary.  A  familiar  and  com-* 
mon  application  of  this  doctrine  is  to  be 
found  In  those  cases  where  an  agent,  in 
making  a  contract  for  his  principal,  tran- 
scends the  scope  of  his  authority  as  such, 
and  tbe  principal,  after  the  contract  baa 
been  made,  although  not  at  that  time  legally 
boand  by  its  terms,,  does  some  act  recogniz- 
ing tbe  validity  of  tbe  agreement,  as,  for  in- 
stance, aco^tlng  some  of  the  benefits  or  as- 
auming  some  of  tbe  burdens  thereof.  In  sneta 
case,  quite  obviondy,  tbe  principal  will  be 
deemed  from  bis  acquiescence  In  the  con- 
tract to  have  ratified  the  unauthorized  act 
of  bis  agent,  and  will  be  held  to  Us  terms 
and  conditions,  notwithstanding  that  he  has 
not  in  expiress  language  or  in  a  formal  man- 
ner ratified  the  contract  The  case  here 
comes  wUhln  the  principle  thus  referred  to. 
Tbe  giving  of  the  mortgage  was  not  an  ultra 
vires  act,  and  there  is  no  claim  that  it  was. 
If  the  act  Involved  the  making  of  an  invalid 
contract,  it  was,  as  shown,  merely  because  of 
the  manner  in  which  it  was  attempted  to 
perform  the  act  or  make  the  contract,  and, 
like  any  other  contract,  it  Is  capable  of  being 
ratified  by  condact  or  a  recognition  In  some 
manner  of  the  oUIigati<m,  and,  as  stated,  the 
deed  to  the  Sunset  Company,  which  was  ex- 
ecuted and  delivered  by  the  Fandango  Com- 
pany when  the  defendant  Wilkinson  was  pres- 
ident thereof,  and  which,  indeed,  was  execut- 
ed by  him  as  president  for  tbe  company,  con- 
tains language  clearly  and  plainly  recogniz- 
ing the  mortgage  and  the  obligations  thereof. 
We  need  not  refer  to  aU  of  tbe  many  cases 
holding  to  tbe  views  above  expressed.  Tbe 
case  of  Porter  v.  Lassen  Connty,  etc.,  Co., 
127  Cal.  261,  270-271,  69  Pac.  ^63,  567,  la  di- 
rectly in  point  here,  and  It  la  sufficient  for 
tbe  purposes  of  this  case  to  reproduce  herein 
an  excerpt  or  two  therefrom.  It  is  held  in 
that  case,  quoting  from  the  syllabi  thereof: 

"Tbe  subsequent  action  of  a  full  board  [of 
directors]  requiring  the  mortgagee  to  make  ad- 
ditional advances  on  the  Becurity  of  his  mort- 
gage, and  recognizing  its  validi47  in  a  resolu- 
tion authorizing  a  second  mortgage  upon  the 
property,  is  a  full  ratification  of  the  first  mort- 
gage." 

In  the  text  the  late  learned  Chief  Justice 
Beatty,  who  wrote  the  opinion,  said: 

"The  manner  of  directing  tbe  execution  of  a 
corporation  mortgage  is  by  resolution  of  the 
board  of  directors,  and  here  by  resolution  of 
the  board  the  mortgage  is  recognized  as  valid 
and  its  benefits  claimed  in  behalf  of  the  cor- 
poration. It  is  not  necessary,  in  order  to  rati- 
fy, to  do  so  in  express  and  formal  terms.    Any- 
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thin^  Is  snfflcient  wUch  clearly  and  neceisarily 
impUes  a  recoKoition  of  the  obligation." 

Beddes  the  foregoing  conslderatlonB,  it  is 
very  clear  that  the  defendant  Fandango 
Company,  having  received,  retained,  and 
nsed  for  the  purposes  of  its  business  the 
money  to  secure  the  repayment  of  wliich  the 
mortgnge  was  given,  is,  and  upon  a  fan:^iar 
equitable  principle  should  be,  estopped  from 
denying  the  validity  of  tlie  obligation.  As 
■  shown,  it  is  not  disputed  that  the  corporation 
received  the  money  and  used  it  in  the  pay- 
ment of  a  part  of  its  debts. 

[8]  As  to  the  defendant  Wilkinson,  it  is  to 
be  observed  that  both  as  a  trustee  under  the 
deed  of  trust  and  as  a  receiver  under  the  ap- 
pointment of  the  court  he  accepted  the  deed 
of  trust  and  the  office  of  receiver  with  full 
knowledge  of  the  existence  of  the  mortgage 
and  upon  the  express  condition  that  his 
rights  and  powers  in  both  Instances  were 
expressly  made  subject  to  the  mortgage.  In- 
deed, as  seen,  as  president  of  the  Fandango 
Company,  he  executed  for  said  company,  by 
authority  of  the  directors  duly  evidenced  and 
vested,  the  deed  to  the  Sunset  Company,  and 
by  that  act  he  recognized  and  admitted  not 
only  for  the  Fandango  Company,  but  for 
himself  as  trustee,  the  validity  of  the  mort- 
gsge. 

For  the  reasons  herein  stated,  the  Judgment 
is  reversed. 

We  concur:  GHIPMAN,  P.  J. ;  BLLISON, 
Judge  pro  tern. 


PBOPI/B  V.  VISCONTL     (Cr.  490.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    July  27,  1916.    Rehearing  Denied 
by  Supreme  Court  Sept.  25,  1916.) 

Criminal  Law  «=>829(7)  —  Ikbtbuction  — 

At.tbi. 
In  a  prosecution  for  assault  with  intent  to 
mnrder,  where  the  complaining  witness  identi- 
fied defendant  as  the  one  who  entered  her  hoase 
with  hnrglarioos  intent,  but  the  defendant  de- 
nied he  was  such  person,  introducing  bis  wife  and 
another  to  testify  that  at  the  time  of  the  crime 
he  was  some  distance  away  from  complainant's 
bouse,  refusal  tS  instruct  that  in  making  proof 
of  alibi  defendant  was  not  obliged  to  establish 
the  defense  by  a  preponderance  of  the  evidence 
or  beyond  a  reasonable  doubt  but  that  it  was 
suflScient  to  entitle  him  to  a  verdict  of  not  guilty 
if  the  proof  raised  a  reasonable  doubt  as  to  de- 
fendant's presence  at  the  place  of  the  crime  when 
it  was  committed  was.  error  though  the  court 
had  instructed  generally  on  reasonable  doubt. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011;   Dec.  Dig.  <s=5829(7).] 

Appeal  from  Superior  Court,  Riverside 
County;   Charles  Monroe,  Judge. 

Tony  Vlsconti  was  convicted  of  assault 
with  a  deadly  weapon  with  intent  to  murder 
and  from  Judgment  of  imprisonment  and  an 
order  denying  the  motion  for  new  trial,  he 
appeals.    Judgment  and  order  reversed. 

See,  also,  160  Pac.  411. 


Ford  &  Nelson,  of  Riverside,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  Robert  M.  Clarke, 
Dep.  Atty.  Oen.,  for  the  People. 

JAMES,  J.  Defendant  was  (Charged  with 
the  crime  of  assault  with  a  deadly  weapon 
with  intent  to  murder.  He  was  found  guilty 
as  charged,  and  has  taken  an  appeal  from  a 
Judgment  of  imprisonment,  as  well  as  from 
an  order  denying  his  motion  for  a  new  trial. 

The  complaining  witness  gave  testimony 
identifying  the  defendant  as  being  the  man 
who  entered  her  house  in  the  nighttime  and 
who  struck  her  with  a  gun  after  she  had  at- 
tempted to  shoot  him.  It  appeared  that  the 
man  with  whom  the  encounter  was  had  en- 
tered the  house  of  the  prosecutrix  with  bur- 
glarious intent.  The  prosecuting  witness 
positively  identified  defendant  as  being  the 
perpetrator  of  the  crime;  she  testified  that 
there  was  some  light  In  the  house — ^perhaps 
a  lantern — but  she  was  not  sure  about  that 
The  defendant  denied  that  he  was  the  person 
who  had  assaulted  the  prosecutrix,  and  Intro- 
duced his  wife  and  another  witness  who  gave 
testimony  in  corroboration  of  his  claim  that 
he  was  not  at  the  house  of  the  prosecutrix 
on  the  night  charged,  but  was  at  another 
place  some  distance  away.  In  view  of  the 
testimony  offered  for  the  purpose  of  estab- 
lishing an  alibi,  the  defendant  asked  the 
court  to  give  an  Instruction  by  which  the 
Jury  was  to  be  informed  that  in  making  the 
proof  of  an  alibi  the  defendant  was  not  oblig- 
ed to  establish  that  defense  by  a  prei>onder- 
ance  of  evidence  or  beyond  a  reasonable 
doubt,  but  that  it  was  snfiiclent  to  entitle 
him  to  a  verdict  of  not  guilty  if  the  proof 
raised  In  the  minds  of  the  Jury  a  reasonable 
doubt  as  to  the  presence  of  the  defendant 
at  the  place  where  the  crime  was  alleged  to 
have  been  committed  and  at  the  time  re- 
ferred to  in  the  information.  The  court  re- 
fused to  give  this  instruction,  or  any  In- 
struction upon  the  matter  of  the  defense  of 
an  alibi. 

It  seems  to  be  conceded,  as  it  must,  that 
the  instruction  as  proposed  was  pertinent 
and  proper ;  but  the  contention  is  made  that 
inasmuch  as  the  trial  Judge  did  instruct  the 
Jury  that  they  must  believe  beyond  a  reason- 
able doubt  that  defendant  committed  the 
crime,  no  prejudice  would  arise  by  reason  of 
the  failure  to  instruct  directly  upon  the  mat- 
ter of  the  alibi  proof.  The  instruction  of  the 
court  which  was  given  was  general,  and  stat- 
ed In  substance  that  before  conviction  could 
be  had  it  was  Incumbent  upon  the  prosecution 
to  prove  beyond  a  reasonable  doubt  all  of  the 
matters  alleged  in  the  Information.  We 
think  that  defendant  was  entitled  to  have 
some  particular  and  specific  instruction  giv- 
en touching  the  matter  of  hla  defense  of  an 
alibi.  It  Is  said  in  our  decisions  that  the 
matter  of  alibi  proof  is  not  strictly  "a  de- 
fense."   However,  In  the  American  &  Ehigllsh 


AssFor  other  cases  see  same  topic  and  KBT-NUHBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  VjOOQ IC 


OaL) 


TRKNCH  y.  CX>OK 


411 


Encyclopedia  of  Law,  as  dted  In  tbe  case  re- 
ferred to  below,  tbls  expression  Is  made: 

"The  true  doctrine  seems  to  be  that  where  the 
state  has  established  a  prima  fade  case,  and 
the  defendant  relies  upon  the  defense  of  alibi, 
the  burden  is  upon  him  to  prove  it,  not  beyond 
a  reasonable  doubt,  nor  by  a  preponderance  of 
the  evidence,  but  by  such  evidence,  and  to  such 
a  degree  of  certainty,  aa  vill,  when  tbe  whole 
evidence  is  considered,  create  and  leave  in  the 
miud  of  the  jnrv  a  reasonable  doubt  of  the  guilt 
of  the  accused/'  People  ▼.  Winters,  126  Cal. 
325,  S7  Pac.  1067. 

It  may  well  have  been  that  the  testlmoiiy 
Introduced  by  the  prooecatlon  did  make  oat 
to  the  minds  of  the  Jury  and  beyond  a  rea- 
sonable doubt  prima  fade  the  gollt  of  the 
accused.  Yet  If  upon  the  evidence  offered 
by  him,  tending  to  show  that  at  the  time  In 
question  he  was  not  at  the  place,  nor  where 
he  could  have  committed  the  crime,  a  rea- 
sonable doubt  was  created  In  the  minds  of 
the  jury,  such  doubt  of  course  would  avail 
the  Sefendant  and  entitle  him  to  an  acquit- 
tal. The  quantity  and  variety  of  evidence 
and  the  quality  of  proof  which  would  be  auf- 
ficientto  raise  flfuch  doubt  where  an  allUwaa 
sought  to  be  proven,  are  proper  and  pertl- 
nent  subjects  for  an  Instruction  to  the  jury, 
and  we  think  were  within  the  right  of  de- 
fendant to  insist  upon.  There  are  no  deci- 
sions tn  this  state  directly  upon  the  point 
presented,  but  In  a  similar  state  of  the  law 
the  Oklahoma  court  has  decided  In  agreement 
with  appellant's  contention.  CJourtney  v. 
State,  10  Okl.  Cr.  589,  140  Pac.  188.  We  are 
of  opinion  that  the  error  In  refusing  to  give 
tbe  offered  instruction  was  prejudicial,  and 
that  defendant  is  entitled  to  a  new  trial. 

The  Judgment  and  order  are  reversed. 

We  concur:    CONBBY,  P.  J,;   SHAW,  3. 


PEOPLE  V.  VISCONTI.    (Or.  2047.) 
(Supreme  Court  of  CJalifomia.    SepC  25,  1916.) 

In  Bank.  Appeal  from  Superior  Court,  Riv- 
erside   County;     Charles   Monroe,    Judge. 

Tony  Visconti  was  convicted  of  crime,  and  he 
appeau  to  tbe  District  Court  of  Appeals  of  the 
Second  Appellate  Division:  Judgment  reversed 
160  Pac.  410.  Application  by  tbe  Sute  for 
hearing  in  tbe  Supreme  Court.  Application  de- 
nied. 

Ford  &  Nelson,  of  Biverside,  for  appellant. 
I'.  S.  Webb,  Atty.  Gen.,  and  Robert  M..  Clarke, 
Dep.  Atty.  Gen.,  for  the  People. 

PEK  CURIAM.  The  amplication  for  a  hear- 
ing in  this  court  after  decision  by  the  District 
Court  of  Appeal  of  the  Second  Appellate  Dis- 
trict is  denied. 

In  denying  the  application  we  deem  it  proper 
to  say  that  we  are  not  to  be  understood  as  in- 
timating that  the  refusal  to  give  such  an  in- 
struction as  was  refused  in  this  case  would,  in 
all  caaes,  be  deemed  by  us  sufficient  cause  tor 
reversal.  Especially  is  this  true  in  view  of  the 
provisions  of  section  4%,  art  0,  of  the  Consti- 
tution. 

In  denying  tbe  application  for  bearing  in  this 
court  we  assume  that  the  District  C!onrt  of  Ap- 
peal concluded,  in  view  of  the  circumstances  of 


this  particnlar  ease  as  shown  by  die  record,  that 
the  refusal  of  the  trial  court  to  permit  the  re- 
quested instruction  operated  substantially  to  tbe 
prejudice  of  the  defendant 


FRENCH  v.  COOK  et  al.    (S.  F.  7533.) 

(Supreme  Court  of  California.    July  26,  1918. 

On  Rehearing,  Ang.  24,  19160 

1.  MUNIOIPAI.    CORPOKATIONS     «sa»181— Olfl- 

ocbs  —  pouck    comiubsionebs  —  powkbs  — 

Pensions. 
San  Fransciso  charter,  requiring  its  police 
commissioners  to  pay  certain  death  pensions  and 
authorising  them  to  examine  witnesses  and  hold 
hearings  for  that  purpose,  confers  no  judicial 
powers  upon  them,  but  their  powers  are  min- 
isterial only. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  468-465;  Dec.  Dig. 
«a>181.] 

2.  MAiTUAifua    «=9l4(l)— NsonsiTT    or    D>- 

KAR  D— PaTKB  NT. 

Under  San  Frandsoo  charter,  reautring  its 
police  commissioners  to  pay  certain  death  pen- 
sions and  authorizing  them  to  hold  hearings  for 
that  purpose,  mandamus  wUl  not  lie  to  compel 
the  granting  of  a  pension  prior  to  a  proper  de- 
mand upon  the  police  commissioners. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  I  44 ;  Dec.  Dig.  <&»14(1).] 

8.  Mandajtds     «=»81  —  Pttbijo     Officebs  — 
MiNisTEBiAL    Acts— Whkh     Babxo     upon 
CoNFLiCTiNa  Etidknck. 
The  police  commissioners'  power  over  death 
pension   applications    being   purely   ministerial, 
the  claimant's  right  to  a  judicial  determination 
of  tbe  facts  Is  not  dependent  upon  whether  the 
evidence  supporting  such  right  was  uncontra- 
dicted at  the  hearing  before  the  police  commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  Si  188,  139 ;  Dec.  Dig.  «=»81.] 

4.    IblANDASrUS      $=>168(3)— PBOCKEniNQS— AD- 
MISSIBILrrT   OF  EVIDENCB. 

In  mandamus  to  compel  police  commission- 
ers to  |trant  a  death  pension,  evidence  is  not  in- 
admissible because  it  had  not  been  introduced 
at  a  previous  hearing  before  the  commissioners. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  878 ;  Dec.  Dig.  «b>168(3).] 

6.   MANDAM178       «=»187(7)—PEOOEBIWWGe— AP- 
PEAL ANO  BBBOB — ReSKBVINO   OBOUNDB  FOB 

Review. 

In  a  mandamus  the  admission  of  testimony 
cannot  be  regarded  as  prejudicial  error,  where 
the  record  does  not  disclose  its  nature. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  486;  Dec.  Dig.  «s>187(7).] 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Mandamus  proceedings  by  Ella  French 
against  Jesse  B.  Cook  and  others,  as  Board  6f 
Trustees  of  the  Police  Kellef  and  Pension 
Fund,  and  Kay  Conway,  Secretary  of  said 
Board.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  the  defendants 
appeal.     Affirmed. 

Percy  V.  Long  and  Harry  G.  McKannay, 
both  of  San  Francisco,  for  appellants.  J.  E. 
White,  of  San  Francisco,  for  respondent 

ANGELLOTTI,  C.  J.  This  is  a  proceeding 
In  mandate  by  the  surviving  wife  of  Freder- 
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Ick  W.  TteaA,  deceased,  who  was  at  the 
time  of  Us  death  a  member  of  the  police  de- 
partment of  the  dty  and  county  of  San  Fran- 
cisco, against  the  board  of  trustees  of  the 
police  relief  and  pension  fund  of  said  city 
and  county  and  their  secretary,  to  compel 
provision  for  and  payment  by  said  board  of  a 
monthly  pension  to  plaintiff,  on  the  theory 
that  her  husband  was  Injured  while  In  the 
performance  of  his  duty  as  a  member  of  the 
police  department  and  died  as  a  result  of 
such  Injury  within  one  year  from  the  date 
thereof. 

By  the  terms  of  the  diarter  of  San  Fran- 
cisco the  board  of  police  commissioners  con- 
stitutes a  board  of  trustees  of  the  police  re- 
lief and  pension  fund,  from  which  they  pro- 
Tide  for  the  payment  of  pensions  to  members 
of  the  force  retired  by  them  on  account  of 
age  or  disability  on  account  of  bodily  injury 
received  In  the  performance  of  their  duties. 
ProTlsi<m  Is  also  made  for  a  pension  to  the 
widow,  children,  and  dependent  parents  of  of- 
ficers killed  in  the  performance  of  their  duty, 
section  4,  c.  10,  art  VIXI,  of  the  charter  pro- 
Tiding: 

"The  commissioners  sliall  out  of  the  police  re- 
lief and  pension  fund  provide  as  follows  for  the 
family  of  any  officer,  member  or  employ^  of  the 
department  who  may  be  killed  or  injured  while 
in  the  performance  of  his  duty,  and  who  shall 
have  died  within  one  year  from  tne  date  of  such 
injury:  •  •  *  First— should  the  decedent  be 
married,  his  widow  shall  as  long  as  she  may  re- 
main unmarried  be  paid  a  monthly  pension 
equal  to  one-half  of  the  salary  attached  to  the 
rank  held  by  the  decedent  at  the  time  of  his 
death." 

The  trustees  of  the  pension  fund  possess 
the  powers  vested  in  the  board  of  ];)olice  com- 
missioners to  make  rules  and  regulations, 
and  are  required  to  hold  quarter  yearly  meet- 
ings and  keep  a  public  record  of  their  pro- 
ceedings. Such  board  has  the  power  confer- 
red on  eTery  board  or  commission  provided 
for  In  the  charter  to  administer  oatlis  and 
affirmations,  to  Issue  subpcenas,  and  to  take 
and  hear  testimony  concerning  any  matter  or 
thing  pending  before  it.  Section  24,  art.  XVI, 
Charter.  The  charter  apparently  contains  no 
Other  provision  than  those  already  referred 
to  In  any  way  material  to  the  procedure  In 
the  matter  of  such  a  pension  as  the  one  here 
sought.  There  Is  no  provision  whatever  as 
to  any  hearing  or  finding  by  the  board. 

The  petition  for  a  writ  of  mandamus  In 
this  proceeding  alleged  that  on  November 
14,  1910,  Officer  French,  while  engaged  In 
breaking  a  colt  for  the  police  department  pur- 
suant to  orders  to  that  effect,  was  thrown 
from  the  colt  and  injured  to  such  an  extent 
that  he  died  on  January  10,  1911,  as  the  re- 
sult of  the  injury.  It  further  alleged  that 
plaintiff  on  or  about  October  1, 1011,  filed  her 
verified  petition  with  the  board  of  trustees  of 
said  pension  fund  praying  that  she  be  award- 
ed the  pension  to  which  she  would  be  enti- 
tled under  such  circumstances,  and  that  on 
October  18,  1911,  her  application  was  denied 
by  said  board.    She  further  alleged: 


"That  at  said  hearing  of  said,  wplieatton  and 

petition  of  the  plaintiff  for  said  pension  the 
plaintiff  introduced  evidence  fully  sustaining 
each  and  every  allegation  therein  and  herein 
set  forth,  without  any  material  evidence  of  any 
kind  or  character  being  offered  in  contradiction 
or  opposition  to  said  evidence." 

She  further  alleged  that  on  July  25,  1912, 
she  filed  a  petition  for  a  rehearing  with  said 
board,  and  that  the  same  was  denied  on  Oo> 
tober  7,  1912. 

By  Its  answer  the  board  denied  that  tb» 
officer  was  Injured  while  In  the  performance 
of  any  duty  as  a  member  of  the  departmmt, 
and  affirmatively  substantially  alleged  that  ha 
was  on  duty  until  December  16, 1910,  and  per^ 
fectly  sound  in  mind  and  body  until  that 
date,  when  he  reported  himself  111  on  ac- 
count of  "la  grippe,"  and  that  he  died  on  Jan- 
uary 10,  1911,  solely  from  the  effects  of  "la 
grippe"  and  pneumonia,  which  were  in  no 
way  contributed  to  or  superinduced  by  any 
Injury  received  by  Mm  while  in  the  perform- 
ance of  his  duty.  The  answer  contained  also 
an  explicit  denial  of  the  allegations  as  to  the 
effect  of  the  evidence  given  on  the  hearing, 
which  we  have  hereinbefore  quoted,  and  af- 
firmatively alleged  that  the  evidence  introduc- 
ed conclusively  established  in  the  minds  of 
the  members  of  the  board  that  tlie  death  was 
due  solely  and  directly  to  "la  grippe"  and 
pneumonia,  and  that  no  injury  received  by 
French  in  the  performance  of  his  duty  was 
a  contributing  cause  of  his  death. 

The  findings  of  the  trial  court  so  far  as 
they  went  were  in  accord  with  the  allegations 
of  the  petition,  but  the  only  finding  on  the 
issue  as  to  the  showing  made  before  the 
board  of  trustees  was  as  follows: 

"That  at  said  hearing  of  said  application  and 
petition  of  the  plaintiff  for  said  pension  the 
plaintiff  introduced  testimony  to  support  all  of 
the  allegations  therein  set  forth,  and  tliat  the 
said  board  of  trustees  of  the  police  relief  and 
pension  fund  then  and  there  on  said  last-men- 
tioned date  denied  said  appUcation  of  said  plain" 
tiff  for  said  pension." 

There  was  no  finding  whatever  upon  the  al- 
legation in  the  petition  to  the  effect  that 
there  was  no  substantial  conflict  on  material 
questions  of  fact  In  the  evidence  given  on  the 
hearing  before  the  board,  nor  was  there  any 
finding  on  matters  affirmatively  alleged  in  th& 
answer. 

Upon  these  findings  Judgment  was  given  for 
plaintiff,  directing  the  issuance  of  a  peremp- 
tory writ  of  mandate.  We  have  before  us  an 
appeal  from  this  Judgment  and  from  the  or- 
der denying  defendants'  motion  for  a  new 
trial;  the  same  having  been  transferred  to 
this  court  after  decision  by  the  District  Court 
Of  Appeal  for  the  First  Appellate  District. 
The  record  on  appeal  does  not  set  forth  any 
of  the  evidence  given  upon  the  trial  in  the 
court  below. 

[1, 2]  We  are  unable  to  see  In  the  charter 
provisions  bearing  on  the  matter  anything; 
which  can  fairly  be  held  to  make  the  board 
in  relation  to  such  an  appUcation  as  this  a 
tribunal  possessing  Judicial  powers  whose  da- 
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dBlon  on  qnestloiis  at  fact  ta  at  all  bindins. 
Tbe  charter  prescribes  the  contingencies  on 
which  such  a  pension  shall  be  granted  by  the 
board.  It  says  substantially  that,  it  a  mem- 
ber of  the  department  la  killed  or  Injured 
while  In  tbe  performance  of  his  duty,  and 
dies  within  one  year  from  the  date  of  such 
injury,  the  board  "shall,  out  of  the  police  re- 
lief and  pension  fund,"  provide  for  tbe  pay- 
ment to  his  widow,  aa  long  as  she  remains 
unmarried,  of  a  monthly  iwnaion  equal  to 
one-half  of  the  salary  attached  to  tbe  rank 
held  by  the  decedent  at  the  time  of  his  death. 
These  facta  existing,  the  plain  duty  to  make 
tbe  provision  exists.  It  has  been  held  under 
very  similar  dreumatances  that  the  widow 
lias  a  vested  right  from  the  date  of  death  of 
her  husband  (Kavanagh  v.  Board,  etc.,  134 
Gal.  60,  66  Pac.  36).  There  is  absolutely  noth- 
ing in  the  charter  purporting  to  confide  to  the 
board  the  power  to  finally  determine  any 
question  of  fact  in  connection  with  such  a 
pension.  The  board  is  apparently  in  the  same 
position  with  relation  to  such  a  matter  as  is 
any  officer  required  by  law  to  do  a  prescribed 
act  in  a  certain  contingency,  where  no  special 
method  Is  provided  by  law  for  the  ascertain- 
ment of  the  facts.  Under  such  circumstanc- 
es it  may  often  be  true  that  there  is  uncer- 
tainty or  dispute  as  to  tbe  facts,  but  in  such 
a  case  the  only  resort  of  the  officer  is  such 
investigation  as  he  may  be  able  to  himself 
make  for  the  purpose  of  determining  his  own 
course  of  action.  His  determination  as  Vj  the 
facts,  however,  is  not  effectual  for  any  other 
purpose.  If  not  satisfied  as  to  the  evidence 
of  the  essential  facts,  he  may  refuse  to  act 
until  required  to  do  so  by  the  Judgment  of 
some  tribunal  Invested  with  the  power  to 
finally  determine  such  controversy,  but  before 
such  tribunal  any  conclusion  to  which  be 
may  have  come  on  the  facts  has  no  legal  force 
whatever.  The  sole  question  there  is  whether 
the  facts  are  in  reality  such  as  to  require 
the  performance  of  the  act,  and  this  altogether 
regardless  of  the  officer's  conclusion  as  to  tbe 
facts.  The  party  having  a  vested  right  in  the 
performance  of  the  act,  if  the  facts  are  as 
claimed  by  bim,  has  also  tbe  right  to  have  his 
claim  as  to  the  tacts  judicially  determined. 
Tbe  functions  of  the  board  in  such  a  matter 
as  this  are  really  ministerial  <mly,  and  come 
under  the  same  principle  as  would  apply  in 
the  case  of  a  county  or  dty  auditor,  in  so  far 
aa  any  finality  to  its  conclusions  are  con- 
cerned. We  can  attritnite  no  greater  force  to 
their  conelnsions.  In  view  of  the  condition  of 
the  charter  provisions.  Of  course,  mandamus 
would  not  lie  to  compel  tbe  granting  of  such 
a  pension  in  the  absence  of  a  prior  demand 
made  upon  the  board  by  tbe  person  beneficial- 
ly interested.  It  may  be  conceded  also  that 
tiie  board  may  prescribe  reasonable  regula- 
tions relative  to  such  demands  looking  to  the 
presentation  to  it  of  a  fair  showing  as  to  the 
alleged  facts  so  that  it  may  act  intelligently 
on  tbe  demand,  and  also  that  a  court  would 


not  bKdd  that  a  party  has  made  a  snfflcient 
demand  In  the  absence  of  a  compliance  with 
sudi  regulations.  But  we  have  no  question 
of  this  character  on  this  appeal.  Cases  cited 
by  counsel  for  appellants,  including  People  v. 
liOB  Angelea,  193  GaL  338,  65  Pac.  740,  and 
People  T.  Ontarloi,  148  Cal.  634,  84  Pac.  205, 
have  no  appUcatton  here.  As  we  read  tbe 
charter,  it  gives  no  judicial  function  what- 
ever to  tbe  board  in  such  a  matter  as  this, 
confers  upon  it  no  authority  to  hear  and  de- 
termine a  controversy  in  a  judicial  sense.  It 
la  not  a  board  or  trlbtmal  by  law  vested  with 
autliorlty  to  decide  a  question,  and  herein  lies 
the  distinction  between  this  case  and  the  cas- 
es cited  in  which  It  was  substantially  held 
that  the  statute  was  to  be  construed  as  sub- 
mitting the  question  to  the  decision  of  tbe 
board  or  officer.  To  hold  in  accord  with  de- 
fendants' claim  In  this  connection  would  be, 
as  we  read  the  charter,  to  hold  that  any  of- 
ficer authorized  and  required  by  law  to  do  a 
prescribed  act  upon  a  prescribed  contingency, 
where  no  method  is  specially  provided  for 
the  ascertainment  of  tbe  facts.  Is  invested 
with  the  power  to  judicially  determine  the 
facts,  and  that  his  conclusion  is  a  judicial  de- 
termination as  to  the  facts.  Such  has  never 
been  declared  to  be  the  law. 

[3-t]  In  view  of  what  we  have  said  on  the 
matter  already  discussed,  there  is  no  force  In 
any  of  the  polnta  made  for  reversal.  The  pe- 
tition for  a  writ  of  mandate  sufficiently  stat- 
ed a  cause  of  action,  and  this  altogether  re- 
gardless of  the  allegation  that  the  evidence 
adduced  by  petitioner  on  the  hearing  before 
the  board  was  not  contradicted  by  any  other 
evidence.  That  allegation  was  superfluous 
and  immaterial,  and  no  finding  thereon  was 
essential.  Therefore  a  failure  to  find  thereon 
cannot  be  cause  for  reversal.  The  findings  in 
her  favor  upon  tbe  other  allegationa  of  her 
petition  are  full  and  complete.  As  to  matters 
affirmatively  alleged  by  defendants  in  their 
answer  by  way  of  defense  as  to  which  no 
findings  were  made,  the  evidence  not  being 
before  us,  it  must  be  presumed  that  no  evi- 
dence was  introuuced  tending  to  support  such 
allegations.  Tbe  trial  court  did  not  err  in  re- 
ceiving evidence  as  to  the  facts  essential  to 
plaintiff's  right  to  a  pension,  entirely  regard- 
less of  whether  such  evidence  so  received  was 
introduced  on  ttie  hearing  before  the  board. 
Even  if  this  were  not  so,  defendants  would 
not  be  in  a  position  to  insist  upon  a  reversal 
on  account  tbereof ;  for  tbe  record  does  not 
show  what  any  of  such  evidence  was,  and 
consequently  it  could  not  be  held  that  the  ac- 
tion of  the  court  was  in  fact  prejudicial. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SLOSS,  J.;  LOBIOAN,  J.; 
HENSHAW,  J.;   LAWLOB,  J.;  MELVIN,  J. 

On  Rehearing. 

PBR  CURIAM.  In  denying  the  application 
for  a  rehearing,  we  deem  it  proper  to  say,  In 
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view  of  certain  ezpresBtons  therein  as  ti>  the 
sapposed  or  possible  far  reaching  scope  of  the 
opinion,  that  we  were  considering  the  status 
of  the  pension  board  solely  with  relation  to 
pensions  In  the  event  of  death  of  the  aSicex, 
and  what  Is  said  Is  not  to  be  taken  as  ex- 
pressing any  opinion  as  to  other  matters  In 
which  the  board  la  required  or  empowered  to 
act 


ARMSTRONG  T.  BOARD  OF  EDUCATION 

OF  CITZ  OF  VALLEJO  et  aL  (Sac.  2284.) 

(Supreme  Coart  of  California.     July  27,  1916. 

Rehearing  Denied  Aug.  25,  1916.) 

Schools  Anrn  Sohool  Distbicts  «=»135(3)— 
ApponvTiaHT  ot  SoFEBiHTSRram— VAun- 

ITT. 

Where  a  dty  school  superintendent  was  ap- 
pointed for  a  year's  probationary  i)eriod  by  the 
board  of  education  under  a  misapprehension 
that  such  an  appointment  was  within  its  pow- 
ers, but  claimed  a  four-year  tenure  under  PoL 
Code,  {  1792,  subd.  2,  providing  that  superin- 
tendents should  be  elected  for  four  years, 
that  the  contract,  having  been  made  under  a 
mistake,  was  void  for  reasons  of  public  policy. 

gid.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent.  Dig.  i  296;  Dec  Dig. 
«=s>136(3).] 

Department  2.  Appeal  from  Superior 
Court,  Solano  (bounty ;  R.  H.  Latimer,  Judge. 

Mandamus  proceedings  by  Albert  M.  Arm- 
strong against  the  Board  'of  Education  of 
the  City  of  Vallejo  and  others.  Judgment 
for  defendants,  and  petitioner  appeals.  Af- 
firmed. 

Albert  M.  Armstrong,  of  Oakland,  in  pra 
per.  Frank  R.  Devlin,  of  Fairfield,  for  i«- 
spondents. 

HENSHAW,  J.  Petitioner  sued  in  the  su- 
perior court  for  mandate  requiring  the  de- 
fendants to  restore  him  to  the  i>osltlon  of  dty 
superintendent  of  schools  of  the  Vallejo  City 
School  District,  and  to  pay  him  the  salary 
attached  to  the  position.  Judgment  passed 
for  defendants,  and  petitioner  appeals. 

The  following  facts  are  uncontroverted,  and 
fairly  show  the  nature  of  the  controversy: 
Prior  to  the  6th  day  of  July,  1911,  peUtlon- 
«r  sought  from  the  defendant  board  of  educa- 
ti<m  an  election  or  apixtotment  at  its  hands 
as  superintendent  of  schools  of  the  dty  of 
Vallejo.  The  personal  defendants,  as  mem- 
bers of  this  board,  explained  to  the  petitioner 
that  there  were  many  applications  for  the 
position  filed  with  the  board,  and  that  when 
they  made  their  selection  they  would  elect 
dty  superintendent  on  probation  for  the 
period  of  one  year  and  no  longer.  Petitioner 
was  elected  with  this  understanding,  and 
under  this  agreement  qualified  and  entered 
upon  the  performance  of  his  duties  as  such 
superintendent  Before  the  expiration  of  the 
year  differences  had  arisen;  petitioner's  fit- 
ness was  in  question;  a  hearing  was  had; 
testimony  was  taken,  and  upon  June  26th,  be- 


fore the  explntfon  of  the  one  year,  the  board 
of  education  declared  that  they  bad  investi- 
gated the  matter  of  the  qualifications  of  the 
petitioner,  and  as  a  result  of  tbriir  inrestlga* 
tlon  were  convinced  that  the  pablic  good  and 
the  welfare  of  the  pablic  schools  demanded 
the  snspen8i<m  of  the  school  superintendent, 
and,  further,  that  be  Should  not  be  reap- 
pointed or  re-elected  to  the  office  for  the 
ensnlng  year,  and,  finally,  that  his  entire 
connection  with  the  sdiool  dqnaxtment  be 
terminated.  Notwitlistanding  this,  the  peti- 
tioner was  paid  tbe  salary  ot  his  office  fw 
the  full  first  year.  Petitioner  twice  amend- 
ed his  complaint  Under  the  first  two  com- 
plaints he  insisted  merely  that  be  had  been 
re-employed  for  the  second  year.  Upcm  his 
third  amended  complaint  he  took  tbe  position 
that  he  bad  been  duly  elected  superintendent 
of  public  schools  for  the  fall  period  of  four 
years  by  vlrtae  of  sabdivislon  2,  {  1793,  of 
the  Political  Code,  which  declares  that  dty 
superintendents  of  public  schools  elected  by 
dty  boards  of  education  "shall  be  elected  for 
a  term  of  four  years,"  and  In  this  connection 
he  argues  that,  having  thus  been  chosen 
for  the  full  term  of  four  years,  tbe  attempt- 
ed removal  of  him  from  office  by  the  board  of 
education  is  without  authority  In  law,  which 
authority  Is  found  only  under  the  provisions 
of  sections  75S-772  of  the  Penal  Code. 

This  question,  however,  with  other  sub- 
sidiary questions  in  the  case,  as  whether  or 
not  the  superintendency  of  schools  is  an 
office  and  the  Incumbent  an  officer,  whether 
or  not  this  Is  In  its  essence  an  action  to  try 
the  title  to  office,  may  all,  for  the  purposes 
of  this  consideration  only,  be  resolved  in  fa- 
vor of  petitioner's  view,  to  the  end  that  we 
may  come  to  the  one  question  in  the  case, 
which  is  both  vital  and  of  pablic  moment, 
and  that  question  may  be  thus  stated:  Un- 
der the  facts  shown  was  petitioner  elected  or 
appointed  superintendent  of  schools  of  the 
dty  of  Vallejo  for  the  period  of  four  years 
as  contemplated  by  law?  Herein  petitioner 
takes  the  position  that  be  was  duly  dected 
superintendent  of  schools;  that  the  law  it- 
self fixed  his  term  of  office,  and  that  It  was 
not  within  the  power  of  the  board  of  educa- 
tion to  shorten  that  term  at  all  or  to  deprive 
him  of  his  office,  save  under  proceedings  for 
his  amotion  legally  brought  Of  course  the 
cases  are  numerous  which  hold  that  when  a 
term  of  office  Is  fixed  by  statute  the  ap- 
pointing or  the  electing  power  may  not 
change  the  term,  which  can  be  done  only 
by  a  change  In  the  statute.  Thus  in  State 
V.  Chapln,  110  Ind.  272,  11  N.  B.  817,  U 
is  held  that  the  law  having  fixed  the  term 
of  office  of  a  Judge,  the  Governor's  com- 
mission could  not  extend  that  term  of  of- 
fice, nor  the  Judge's  tenure.  To  the  same 
effect  is  State  v.  Jeter  (S.  O.)  1  McCord. 
233,  where  it  is  held  that  the  commission 
of  a  Governor  is  only  evidence  of  the  ap- 
pointment of  the  office,   and  can  have  no 
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effect  upon  Its  term,  which  most  depend  upon 
the  proTlslons  of  the  act  creating  the  ofDce 
Itself.  In  Shaw  t.  Mayor  and  Conncil  of 
Macon,  21  Ga.  280,  the  law  fixed  the  term  of 
marshal  of  the  dty  for  12  months,  and  it 
was  held  that,  notwithstanding  a  recital  in 
hia  official  bond  that  he  held  It  at  the  pleas- 
ure of  the  dty  council,  he  did  not  in  fact 
do  so,  but  held  It  by  virtue  of  the  law  cre- 
ating the  term.  And  so,  finally,  in  People 
ex  relr  Lane  y.  Case,  19  N.  T.  Supp.  625,i 
the  Supreme  Court  of  New  York  declared 
that  where  the  term  of  office  Is  fixed  by  stat- 
ute to  be  three  years,  the  fact  that  the  bal- 
lot used  at  the  election  of  an  officer  to  flU 
the  office  bore  the  words  "two  years^  could 
not  have  the  effect  of  abridging  that  officer's 
term.  These  cases,  of  course,  announce  noth- 
ing more  than  familiar  principles  of  law. 
They  have  but  a  remote  bearing  up<m  the 
real  question  here  presented.  That  question 
may  better  be  stated  under  a  recapitulation 
of  the  essential  facts.  The  board  of  educa- 
tion of  Vallejo,  acting  for  what  It  conceived 
to  be  the  best  Interest  of  the  public  and  Its 
public  schools,  was  unwilling  to  select  any 
superintendent  for  a  four-year  term  of  office, 
manifestly  for  the  reason  that  the  qualifica- 
tions of  the  applicants  were,  the  board  felt, 
not  sufficiently  known  to  it.  The  board  then 
proceeded  to  exerdae  the  power  which  either 
it  possessed  or  did  not  possess.  That  power 
took  the  form  of  appointing  petitioner  super- 
intendent for  the  probationary  jieriod  of  one 
year,  and  there  can  be  no  doubt  but  that  he 
accepted  the  appointment  with  full  knowl- 
edge of  all  these  facts.  If  the  board  had 
the  power,  there  is,  of  coarse,  an  end  to  the 
question.  If  It  had  not  the  power,  then  cer- 
tainly It  is  a  iK>wer  which  might  very  well 
be  conferred  uiwn  such  boards.  It  would 
manifestly  make  for  the  public  welfare  If 
boards  could  do  predsely  as  this  board  did, 
name  an  Incumbent  to  the  office  for  a  lim- 
ited period,  in  order  that  at  the  end  of  that 
period  they  mi|^t  judge  of  his  qualifications 
for  selection  for  a  full  ensuing  term.  Other 
cases  where  this  power  might  properly  be 
exercised  will  readily  present  themselves  to 
mind,  as  where,  for  example,  the  services 
of  one  known  to  be  admirably  qualified  for 
the  position  are  not  immediately  available, 
and  a  temporary  appointment  is  made  to 
bridge  the  time  until  the.  services  of  the  de- 
sired man  can  be  obtained.  But  apart  from 
all  this,  what  should  be  the  conclusion  U 
it  be  said  that  the  board  was  without  power 
to  do  as  it  did?  Only  under  the  strongest 
compulsion  of  the  law  itself  would  it  ever 
be  held  that  one  obtaining  nominal  title  to 
an  office  under  such  circumstances  should  be 
held  to  have  been  chosen  for  the  full  term. 
Such,  clearly,  was  not  the  contract  or  under- 
standing of  the  parties.    What,  then,  should 


'  Reported  in  lull  In  the  New  York  SupplemeDt ; 
reported  as  a  memorandum  decision  without  opinion 
in  64  Hun,  616. 


be  the  holding  when  such  c  altaation  is 
shown,  a  situation  which,  It  is  to  be  re- 
membered, is  not  at  all  identical  with  that 
of  a  mistake  In  a  private  contract  between 
Individuals?  The  whole  question  is  con- 
trolled by  considerations  of  public  welfare, 
and  instead  of  dedarlng  that  under  such 
circumstances  and  under  such  a  mistake  the 
Incumbent  has  slipped  into  office  for  a  full 
term,  it  will  be  held  that  the  whole  con- 
tract, having  Its  origin  In  misapprehension 
and  mistake,  will  be  set  aside  under  the 
dictates  of  public  policy  as  void,  leaving  the 
board  of  education  free  to  exerdse  Its  full 
powers  in  thQ  matter  of  a  new  or  successive 
appointment  And  such  is  the  view  of  the  New 
York  Court  of  Appeals  in  People  v.  Hall,  104 
N.  Y.  170,  10  N.  B.  135,  where,  under  a  sim- 
ilar contention  and  a  like  effort  to  hold  an 
office,  the  appointment  to  which  was  made 
by  mistake,  that  court  said: 

"There  are  certainlv  very  strong  reasons 
founded  in  public  policy  against  permitting 
a  person  to  claim  and  hold  a  public  office  in 
such  a  case  and  tmder  drcumstances  such  as  are 
disdosed  in  this  record,  against  the  intention 
and  through  the  mere  mistake  of  the  appointing 
power  as  to  the  existence  of  extrinsic  facts,  sup- 
posed to  exist,  and  which,  if  they  liad  existed, 
would  have  rendered  the  appointment  valid  ac- 
cording to  Its  terms.  It  might  very  well  be  that 
the  public  interests  would,  in  the  judgment  of 
the  mayor  and  common  council,  require  a  dif- 
ferent appointment  for  a  full  term  than  for  a 
temporary  period." 

The  judgment  appealed  from  Is  therefore 
affirmed. 

We  concur:  LOBIGAN,  J.;  MKLVIN,  J. 


HUMPHPRES  ▼.  WESTERN  PAO.  BY.  CO. 
(Sac.  2231.) 

(Supreme  Court  of  California.     Oct.  6,  1016. 
Rehearing  Denied  Nov.  2,  1916.) 

1.  Appbai.  and  Ebbob  «=30S0(4  —  PBBStncp- 
TioiiB— Tbeobt  ot  Case. 

In  a  railroad  fireman's  action  tor  personal  in- 
juries on  the  theory  that  he  was  struck  by  a 
signboard  near  the  track  and  thrown  from  the 
step,  it  must  be  presumed,  after  verdict  for  him, 
that  the  jury  so  concluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3760,  8761;  Dec.  Dig.  «=» 
93i0(4).l 

2.  Tbiai.  ©=»24a— Instbuotiowb— Abbumptiow 
OF  Risk. 

In  a  railroad  fireman's  action  for  injury, 
when  struck  by  a  sign  standing  near  the  track, 
instruction  substantially  in  the  language  of  Civ. 
Code,  S  1970,  that  an  employe  injured  by  the  un- 
safe condition  of  any  appliances  or  structures 
was  not  barred  from  recovery,  unless  he  under- 
stood and  appreciated  the  dangers  incident  there- 
to and  continued  in  their  use,  was  not  misleading 
or  prejudicial. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  569-676;   Dec  Dig.  «=»242.] 

3.  Masteb  and  Sbbvant  «3»285<3)  —  Action 

VOB  iNJTBIKa— ASBUlfPTIOR  OF  BiSK. 

Such  instruction  was  not  improper,  where  it 
appeared   that  a  signboard  in  close  proximity 


^saTor  oUrar  cases  see  nine  topic  and  KDT-NWBSB  in  all  Key-MomlMTed  DlKest#  and  Indexes 

Digitized  by  CjOOQIC 


416 


100  PA€IFIO  BEPORTBB 


«M. 


constituted  an  Inherent  and  permanent  condition 
of  the  way. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1171;  Dec.  Dig.  «=» 
295(3).] 

4.  Trial  «=s296(6)  —  iNSTBUonons  —  Oon- 

STRtJCTION. 

Such  instruction  was  not  objectionable  as 
tending  to  convey  the  Impression  tiiat  the  idain- 
tiff  was  not  guilty  of  contributory  negligence,  or 
that  the  jury  should  not  find  him  negligent,  "un- 
less he  fully  understood,  comprehended,  and  ap- 
preciated what  the  result  of  his  own  act  would 
be,"  when  read  with  other  instructions  fairly 
stating  the  test  of  contributory  negligence. 

[Ud.  Kote.— For  other  cases,  see  Trial,  Oent 
Dig.  S  709;  Dec.  Dig.  ®=296(e).] 

5.  Masteb  and  Servant  ®s>240(1>— Action 
FOB  Injuries— CoNTBiBxrroBT  Neoliqence. 

The  test  of  a  railroad  fireman's  cogtributory 
negligence  in  leaning  outside  the  tender  was 
whether  a  prudent  man  in  the  exercise  of  due 
care  would  have  done  so  under  similar  circum- 
stances. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  {  751;  Dec.  Dig.  «=»240(D.] 

6.  Masteb  and  Sebvant  $=>264(14)— Aotioh 
FOR  Injtjrikb— Evidence— Warning. 

In  a  railroad  fireman's  action  for  injury 
when  he  was  struck  by  a  signboard,  wherein  the 
defendant  denied  his  ignorance  of  the  proximity 
of  the  signboard  and  alleged  tiiat  he  knew  of  its 
presence,  evidence  that  the  fireman  had  not  been 
warned  of  the  nearness  of  the  si^board  or  in- 
structed as  to  its  dangerous  proxunity  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  874;  Dec.  Dig.  ^s> 
264(14).J 

7.  Master  and  Servant  «=»113(1)— Master's 
Doty— Railroad— Wat  and  Applxanceb. 

A  railroad  must  so  construct  its  roads  and 
structures,  and  so  protect  its  ways  and  provide 
proper  appliances,  tha^  its  employes  will  have  a 
reasonably  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  213.  224;  Dec.  Dig.  «=> 

8.  Trial  «s>101(10)  —  Instbdctionb  —  Pbov- 
iNCE  or  Jury. 

In  a  railroad  fireman's  action  for  injnry, 
when  struck  by  a  signboard,  instructions  that  it 
was  the  railroad's  duty  to  use  ordinary  care  to 
see  that  its  tracks  were  not  so  near  other  struc- 
tures as  necessarily  to  endanger  its  employes  up- 
on passing  trains,  that  to  permit  any  cSistruc- 
tions  so  near  the  track  as  to  injure  trainmen  en- 
gaged in  their  ordinary  duties  was  actionable, 
and  that  a  railroad  was  bound  to  place  signal 
posts  and  other  structures  at  a  safe  distance 
from  the  track,  were  not  objectionable  as  invSld- 
ing  the  province  of  the  jury  by  directing  it  to 
find  that  the  maintenance  of  a  signboard  Ni  inch- 
es from  the  tracks  was  actionable  negligence, 
even  though  tlie  fireman  was  not  actually  injured 
by  the  signboard,  since  it  left  such  question  of 
fact  to  the  jury. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  1420;  Dec.  Dig.  «=.19iaO);  Raflroads, 
Cent  Dig.  {  1383.] 

9.  Appeal  and  Error  «=9l064(l)  —  Review  — 
Instructions. 

Instructions  that  an  employer's  violation  of 
its  own  reasonable  rule  is  as  much  negligent  con- 
duct as  an  employe's  violation  of  the  rule,  that 
mles  adopted  in  the  operation  of  a  railroad 
brought  to  the  knowledge  of  an  employ^  form 
part  of  the  contract  of  hiring  binding  on  both 
the  railroad  and  the  employ^,  and  that  the  rail- 


road's violation  tiiereof  to  tbe  injarjr  of  the  em- 
ploye is  as  negligent  as  if  the  employi  violates 
them,  if  erroneous,  were  harmless,  when  consid- 
ered with  the  effect  of  the  railroad's  knowledge 
of  the  violation  of  the  rule  that  no  strnctnres 
should  be  allowed  nearer  than  8  feet  of  the  rail 
of  the  main  track. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Etror,  Cent  Dig.  1 4219;  Dec.  Dig.  (8=91064(1).] 

10.  Master  and  Sebvant  «s»243(2)  —  liuv 
RiEs  TO  Servant— Violation  of  Rules. 

Where  a  master  adopts  reasonable  rules 
which  are  brought  to  the  knowledge  of  the  serv- 
ant, such  mles  constitute  an  element  of  the  con- 
tract of  fairing,  tbe  disregard  of  which  on  the 
part  of  the  servant  will  preclude  bis  recovery  for 
resulting  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  760;  Dec.  Dig.  <S=»243(2).] 

11.  Master  and  Servant  ^=3205(2)— Rules-. 
Contract  of  Hiring — Effect. 

A  railroad's  rule  that  no  structure  should  be 
allowed  nearer  than  8  feet  of  tbe  rail  of  the  mala 
track,  if  brought  to  tbe  knowledge  of  a  railroad 
fireman,  became  j>art  of  the  contract  of  hiring 
and  gave  him  a  right  to  rely  upon  the  railroad 
and  go  about  his  work  with  the  assurance  that 
no  Btruetures  were  close  enongh  to  the  track  tn 
imperil  his  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  547;  Dec.  Dig.  e=s>205(2).] 

12.  Master  and  Servant  $=»144  —  Master's 
Liability  —  Violation  of  Rule  —  Negli- 
gence. 

A  railroad  knowingly  violating  a  rule  as  to  the 
distance  of  structures  foom  the  main  track  pro- 
mulgated for  the  protection  of  its  employes  and 
upon  which  a  fireman  had  a  right  to  reiy,  result- 
ing in  injury  to  a  fireman  who  had  not  been 
warned  regarding  the  dangerous  proximity  of  a 
signboard,  was  negligent 

.  [Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  287;   Dec.  Dig.  i8=9l44.] 

18.  Neguoencb  «=9i41(12)  — Action  *or  In* 
xubibs  —  Instruction  —  Dakaoes  —  Con- 
tributory Negligence. 
In  a  railroad  fireman's  action  for  injuries 
from  being  struck  by  a  signboard  near  the  track, 
an  instmction  that  his  contributory  negligence, 
if  any,  should  not  bar  his  recovery  where  it 
was  slight  and  JJiat  of  tbe  railroad  was  gross 
in  comparison,  but  that  tbe  damages  should  be 
diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploy6,  substantially  similar  to  Roseberry  Act 
(St  1911,  p.  796,  f  1),  was  not  objectionable  as 
not  telling  the  jury  whether  the  reduction  should 
be  in  proportion  to  the  negligence  of  the  em- 
ployer or  the  total  negligence  of  the  employer 
and  employs  combined. 

[EW.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  K  397-399;   Dec.  Dig.  «=>  141(12).] 

14.  Trial  9=3296(11)  —  Irstbuotions  —  Dam- 
ages. 
An  instruction  that  the  plaintiff  might  re- 
cover for  all  injuries  suffered  and  for  all  re- 
sulting damages,  in  view  of  proper  instruction  on 
the  diminution  of  damages  on  account  of  contrib- 
utory negligence,  was  not  misleading. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  431 ;    Dec.  Dig.  «&=>29e(ll).] 

Department  1.  Appeal  fr<Hn  Superior 
Ooort,  tuba  County;  Eugen«  P.  McDaoiel, 
Judge. 

Action  by  Charles  O.  Hnmphfrca  against 
the  Western  Pacific  Railway  Company. 
Judgment  for  plaintiff,  motion  for  new  trial 
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denied,  and  defendant  appeals.     Judgment 
and  order  affirmed. 

Warren  OIney,  Jr„  of  San  Francisco,  W.  H. 
Carlln,  of  Marysrllle,  and  Alexander  B. 
Baldwin,  of  San  Prandsco,  for  appellant. 
E.  J.  Talbott,  of  San  Francisco,  and  Wallace 
Dlnsmore,  of  MarysTllle,  for  respondent. 

LAWIiOR,  J.  Tt6  plaintiff  was  injured 
while  performing  his  duties  as  a  fireman  on 
one  of  the  defendant's  freight  trains,  and 
brought  this  acti<»i  to  recover  damages.  His 
claim  for  damages  is  based  upon  the  alleged 
negligence  of  the  defendant  railway  company 
In  maintaining  a  signboard  so  close  to  ito 
track  that  It  collided  with  him  while  the 
train  was  in  motion,  and  caused  the  injuries 
conqplained  o£  Tbe  defendant  denied  the  ma- 
terial allegations  of  the  complaint  and  plead- 
ed contributory  negligence  on  the  part  of 
the  plaintiff  in  that  he  knew  of  the  location 
of  the  signboard,  "but  notwithstanding  such 
knowledge  he  carelessly  and  negligently  ex- 
t«ided  and  protruded  his  body  and  head  out 
of  the  locomotlTe  upon  which  he  was  riding, 
•'  •  •  and  as  a  result  •  •  «  came  In 
contact  with  said  signboard  to  his  Injury." 
The  verdict  was  in  plaintiff's  favor.  The 
defendant  appeals  and  seeks  a  reversal  of  the 
judgment,  and  the  order  denying  its  motion 
for  a  new  trial,  prlndpaUy  upon  the  ground 
of  certain  allseed  erroneous  instructions 
which  were  given  to  the  jury. 

The  accident  occurred  on  October  13, 1911, 
at  which  time  the  Roseberry  Act  (Stats.  1911, 
p.  796)  was  in  force,  but  the  parties  had  not 
elected  to  come  under  Its  compensatory  pro- 
visions. The  record  discloses  the  following 
facts:  While  making  a  run  from  Stockton 
to  OroviUe  on  one  of  the  defendant  railway 
company's  freight  trains,  plaintiff,  who  was 
iemployed  as  a  fireman,  was  directed  by  the 
engineer  to  care  for  a  hot  box  wblcb  bad 
developed  on  the  truck  of  the  tank  of  the 
locomotive  on  the  left-hand  side.  In'  order 
to  cool  the  hot  box  a  hose  was  inserted  Into 
the  box  and  water  allowed  to  run  on  the 
heated  bearing  or  axle.  It  was  plaintiff's 
duty  to  keep  a  lookout  to  see  that  the  hose 
remained  in  position  and  that  the  water  con- 
tinued to  run  upon  the  axle  during  the  time 
that  the  train  was  in  motion.  To  do  this, 
plaintiff,  at  times,  grasped  the  handholds 
of  the  cab  and  tender  of  the  engine  and  lean- 
ed out  so  as  to  be  able  to  look  under  the  ten- 
der, the  better  to  see  the  box.  While  he  was 
thus  engaged,  the  train  was  traveling  at 
about  the  rate  of  30  miles  per  hour  in  an 
easterly  dli«ctlon  and  approadilng  a  flag 
station  In  Xuba  county,  known  as  "Oso." 
There  was  no  station  or  depot  at  that  point; 
the  defendant's  trains  stcq;>plng  there  only 
when  it  was  necessary  to  take  on  or  let  off 
passengers  or  load  or  discharge  freight  A 
signboard,  however,  had  been  erected  by  one 
of  the  shippers  at  that  point,  with  the  ac- 
quiescence of  the  defendant,  nearly  a  year 
prior  to  the  time  of  the  aceident  for  the  pur- 
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pose,  as  testified,  "of  fapdUarlzlng  the,  train- 
men with  the  idaee  so  they  would  know 
where  Oso  was.'.'  The  signboard  consisted  of 
a  horizontal  board  about  IS  Inches  in  length, 
nailed  to  a  perpendicular  post  or  scantling, 
and  bore  the  nanie  of  "Oso."  It  was  located 
BO  that  Its  inner  edge  was  just  55  inches 
from  the  nearest  rail  of  the  track  upon 
which  the  freight  train  was  approaching— 
that  is,  about  24  to  26  inches  from  the  side 
of  a  locomotive  If  standing  (^poslte  It  upon 
the  track.  The  train  upon  which  plaintiff 
was  employed  had  no  orders  to  stop  at  Oso. 
As  to  what  took  place  as  the  train  neared 
the  said  station  may  be  inferred  from  the  tes- 
timony of  plaintiff: 

"I  looked  around  and  see  the  hose  was  down 
out  of  the  faucet.  That  was  after  we  got  across 
the  bridge.  I  got  down  and  put  the  faucet  back 
up,  and  puts  the  hose  back  up  to  the  faacet,  and 
got  hold  of  the  handholds,  one  on  the  cab  and 
one  on  the  tan^  and  stretched  my  head  out  to 
look  down  there  at  the  box,  and  when  I  was 
doing  this,  this  board  struck  me  in  the  head. 
What  went  on  after  that,  I  know  nothing  about" 

The  engineer  testified  that  at  this  point 
he  "saw  a  flash  and  the  fireman  was  off." 
The  train  was  brouglit  to  a  stop,  and  plain- 
tiff was  found  lying  20  feet  down  an  em- 
bankment in  the  neighborhood  of  120  or  200 
feet  beyond  the  signboard.  His  hat  'was  ptdE- 
ed  up  about  20  feet  east  thereof,  while  com- 
mencing about  50  feet  from  the  post,  a  traU 
of  blood  and  broken  weeds  marked  the  course 
through  whi(ii  he  had  rolled.  The  board, 
itself,  was  found  to  be  freshly  spUt  and 
twisted  out  of  shape. 

[I  ]  It  Is  the  theory,  In  support  of  the  plaln- 
tUPs  case,  that  he  was  struck  by  this  board, 
and  thus  received  the  severe  injuries  to  his 
sfcull,  spine,  and  other  portions  <^  his  body 
complained  of.  As  the  verdict  was  in  his 
favor,  it  must  be  presumed  tlmt  this  was 
also  the  conclusion  of  the  jury. 

[I]  1.  The  court  instructed  the  jury  that: 

"An  employs,  injured  by  tite  defective  «r  un- 
safe character  or  cMtdition  of  any  machinery, 
ways,  appliaacea,  or  structures  of  such  employer, 
shil  not  be  barred  to  recovery  for  injury  or 
death  caused  thereby,  unless  it  shall  also  appear 
that  Bucb  employs  fully  understood,  comprehoid- 
ed,  and  appreciated  the  dangers  incident  to  the 
use  of  such  defective  machinery,  ways,  or  struc- 
tures, and  therefore  consented  to  use  the  same  or 
continued  in  the  use  thereof." 

This  instruction  Is  substantially  similar 
to  the  language  of  the  ClvU  Code,  |  1970. 
It  la  contended  by  the  defendant  that  such 
an  instruction  was  inapplicable  because  no 
allegation  Ifad  been  made  that  plaintiff  had 
a&sumed  the  risk  of  the  hazard,  and  that,  in 
any  event,  by  the  provisions  of  the  Roseberry 
Act,  the  doctrine  of  the  assumption  of  risk 
was  not  available  as  a  defense.  Stats.  ISill, 
p.  796.  But  we  are  unable  to  see  in  what 
way  the  giving  of  the  instruction  was  prej,- 
udiclal  to  the  defendant,  for  the  doctrine 
of  the  assumption  of  risk  is  a  limitation  on 
the  right  of  the  injured  employe  to  recover 
for  injuries  he  may  suffer  in  the  course  of 
his.  employment.  Tb»  instruction,  when  con- 
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sldered  In  respect  to  tUe  otber  Instructions, 
and  the  facta  to  wtaich  It  was  to  be  applied, 
could  not  have  misled  the  jury  to  the  prej- 
udice of  the  defendant 

[3]  The  defendant  also  attacks  the  instruc- 
tion upon  the  ground  that  It  was  Improper 
for  the  reason  that  the  proximity  of  the 
signboard  to  the  track  did  not  constitute  a 
defective  or  unsafe  character  or  condition  of 
the  track  or  way.  In  support  of  Its  con- 
tention the  defendant  relies  upon  the  case  of 
Kansas  City,  M.  &  B.  Ry.  Co.  t.  Barton, 
97  Ala.  240,  12  South.  88.  But  In  that  case 
the  court  merely  holds  that  an  obstruction 
temporarily  near  the  track  does  not  con- 
stitute a  defect  in  the  way.  The  obstruction 
here  constituted  an  inherent  condition  of 
the  way  which  was  essentially  of  a  perma- 
nent nature.  The  Alabama  authority  Is 
therefore  not  In  point. 

[4,  S]  Nor  do  we  think  the  Instruction 
tends  to  convey  the  impression  that  the  plaln- 
tUt  was  not  guilty  of  contributory  negligence, 
or  that  the  Jury  should  not  find  him  negli- 
gent, "unless  he  fully  understood,  compre- 
hoided,  and  appreciated  what  the  result  of 
his  own  act  would  be."  The  instruction  does' 
not  purport  to  be  a  complete  statement  of  the 
law  upon  which  the  plaintiff  may  recover. 
When  read  in  connection  with  the  many  In- 
structions covering  contributory  negligence, 
we  find  the  Jury  was  fairly  Instructed  as  to 
the  test  of  contributory  negligence — wtiat  a 
prudent  man  in  the  exercise  of  due  care 
would  have  done  under  similar  circumstanc- 
es. Klllelea  v.  California  Horseshoe  Co.,  140 
Cal.  602,  74  Paa  167,  and  Pierce  T.  United 
Gas  &  Electric  Ca,  161  Cal.  176,  118  Pac. 
700,  relied  upon  by  the  defendant,  are  not 
based  upon  instructions  similar  to  the  one 
under  consideration.  The  instructions  before 
the  court  in  those  cases  concluded  with  a 
direction  to  the  Jury  to  render  a  verdict  for 
the  plaintUT  in  the  event  tliat  the  Uiings 
stated  were  found  to  be  true. 

[I]  Evidence  was  admitted,  over  the  de- 
fendant's objection,  to  the  effect  that  the 
plaintiff  had  not  been  warned  of  the  nearness 
of  the  signboard  to  the  track,  or  Instructed 
as  to  its  dangerous  proximity.  This  evidence 
was  properly  admitted.  It  was  material  to 
the  issue  raised  by  the  defendant  In  its 
denial  of  plaintiff's  claim  of  lack  of  knowl- 
edge of  the  proximity  of  the  signboard,  and 
the  affirmative  allegation  of  the  answer  that 
the  plaintiff  "knew  of  Its  presence,  its  lo- 
cation, and  existence  as  herein  alleged,"  as 
well  as  to  the  defense  of  contributory  neg- 
ligence. 

[7,  S]  2.  Instructions  Nos.  2,  8,  and  4  read 
as  follows: 

"(2)  The  court  instructs  the  jury  that  it  ia  the 
duty  of  a  railway  company  to  use  ordinary  care 
to  see  that  its  tracks  are  not  in  such  close  prox- 
imity to  other  structures  as  unnecessarily  to  en- 
danger its  servants  and  the  employes  who  may 
be  engaged  in  the  discbarge  of  tneir  duties  upon 
trains  or  cars  passing  along  such  tracks. 

"(3)  It  is  actionable  ne^gence  on  the  part  of 


a  railway  company  to  suffer  obstructions  to  rt- 
main  so  near  their  tracks  that  their  trainmen, 
engaged  in  their  ordinary  duties,  are  liable  to 
come  in  contact  with  them  and  be  killed  or  hi- 
Jured  while  in  the  exercise  of  due  care. 

"(4)  A  railroad  company  is  in  duty  bound  to 
place  its  signal  posts,  telegraph  poles,  cattle 
guard  fences  and  other  structures  used  in  con- 
nection with  the  road  at  a  safe  distance  from  the 
track,  to  the  end  that  they  will  not  be  dangeroui 
to  those  engaged  in  operating  its  trains." 

These  instructions  are  founded  upon  the 
principle  that  a  railway  company  must  so 
construct  Its  roads  and  structures,  and  so  pro- 
tect the  ways  and  provide  proper  applianc- 
es, that  its  employes  will  have  a  reasonably 
safe  place  to  do  their  work.  ^The  law,  tbiu 
covered  by  the  instructions.  Is  supported  by 
numerous  authorities.  Chicago  &  Iowa  R.  B. 
Co.  V.  Russell,  etc.,  91  111.  298,  33  Am.  Hep. 
54 ;  Murphy  v.  Wabash  Ry.  Co.,  115  Mo.  Ill, 
21  S.  W.  862;  4  Thompson  <m  Negligence,  {f 
4253,  4280;  3  Elliott  on  RaUroads,  |  1269; 
26  Cyc.  1112.  But  the  defendant  contends 
that,  by  these  instructions,  the  court  has  in- 
vaded the  province  of  the  Jury  In  the  deter- 
mination of  the  facts,  and  has  In  effect,  di- 
rected It  to  find  that  the  maintenance  of  a 
signboard  65  inches  from  the  track  was  ac- 
tionable negligence,  "even  though  the  plain- 
tiff was  not  actually  Injured  by  the  sign- 
board." We  do  not  so  read  the  Instructions. 
They  seem  to  us  to  go  no  farther  than  to 
state  the  principles  of  law  defining  the  re- 
sponsibilities of  the  defendant  railroad  com- 
pany In  the  premises,  and  declaring  the  duty 
which  it  owed  to  plaintiff.  It  was  proper  for 
the  Jury  to  know  and  understand  the  law  in 
this  regard,  and  necessary  that  It  should  be 
so  instructed  as  to  enable  it  to  fully  deter- 
mine the  issues  presented  by  the  plaintilTs 
case.  But,  as  for  the  facts  to  which  the  in- 
structions were  to  be  applied,  the  Jury  was 
left  to  draw  its  own  conclusions — ^that  is  to 
say,  the  Jury  was  bound  to  determine  wheth- 
er the  plaintiff  was,  as  a  matter  of  fact, 
struck  by  the  board,  whether  the  board  was 
so  near  the  track  that  trainmen  engaged  in 
their  ordinary  duties  and  exercising  due  care 
were  liable  to  come  into  contact  with  it 
whether  it  was  a  safe  distance  from  the 
track,  whether  the  failure  of  the  defendant 
to  i)erform  its  duty  in  providing  a  safe  right 
of  way  was  the  proximate  cause  of  plaintiff's 
Injury,  and  other  facts  which,  under  the  in- 
structions, were  material  to  his  recovery. 
We  find  no  error  in  the  instructions. 

[9-12]  4.  By  instructions  Nos.  7  and  8  the 
court  charged  the  Jury  as  follows: 

"(7)  Tou  are  hereby  instructed  that  the  vio- 
lation bv  an  employing  company  of  a  reasonable 
rule  which  it  tUM  made,  where  such  violation  re- 
sults in  an  injury  to  an  employ6,  ia  as  much  neg- 
ligent conduct  as  a  violation  of  the  rule  by  tite 
employ^  would  be. 

"(8)  Tou  are  instructed  that  a  system  of  mlfS 
adopted  by  a  master  for  the  conduct  of  a  com- 
plicated business,  such  as  operating  a  nulroad, 
when  brought  to  the  knowledge  of  the  employe, 
forms  a  part  of  the  contract  of  hiring,  and  be- 
comes binding  on  both  master  and  servant.  The 
violation  thereof,  to  the  injury  of  tlie  servant  by 
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the  master.  Is  a«  nrach  an  act  ot  neaUgeiice  aa  if 

the  servant  violates  them." 

One  of  the  rales  Imposed  a  dtity  upon  the 
ptalntur  to  Inform  himself  as  to  the  proximi- 
ty of  the  signboard  to  the  track.  This  rule 
(No.  366)  Is  as  follows: 

"Employes  are  required  to  look  after  their  own 
nfety  and  to  exercise  cantion  to  avoid  injury 
to  fellow  employes,  and  must  inform  themselves 
respecting  the  location  and  clearance  of  all  struo- 
turea  or  obstractions  (induding  mail  cranes,  wa- 
ter cranes,  bridges,  and  tunnels)  along  the  line 
that  will  not  clear  them  when  on  the  top  of  cars 
or  side  of  cars  or  engines." 

According  to  mle  No.  883,  the  signboard 
should  not  have  been  as  near  as  65  inches 
from  the  track.    The  rule  reads,  In  part: 

"No  building  or  structure  should  be  allowed 
nearer  than  8  feet  of  the  rail  of  main  track,  nor 
nearer  than  6  feet  of  the  rail  of  any  side  track. 
Any  violation  of  this  regulation  most  be  at  once 
reported  to  the  superintendent." 

It  ta  not  contended  that  either  of  these 
rules  is  unreasonable,  but  It  la  claimed  that 
the  question  whether  a  violation  of  a  rule  by 
an  employer  constitutes  negligence  is  solely 
for  the  determination  of  the  Jury  (citing 
Sinlthson  v.  Chicago  O.  W.  By.  Co.,  71  Minn. 
216,  73  N.  W.  863;  McKeman  v.  Detroit,  etc, 
Ky.  Co,  188  Mich.  519,  101  N.  W.  812,  68  U 
B.  A.  347;  Fonda  v.  St  Paul  City  Railway 
Co.,  71  Minn.  438,  74  N.  W.  166,  70  Am.  St 
Rep.  341),  and  that  likewise,  it  was  the  func- 
tion of  the  Jury  and  not  that  of  the  court  to 
compare  the  negligence  of  the  parties.  The 
court  in  other  instructions  fully  covered  tlie 
rale,  which  is  not  questioned  by  counsel  for 
the  defendant  that  where  an  employer  adopts 
reasonable  rules  which  are  brought  to  the 
knowledge  of  the  employ^,  such  rules  consti- 
tute an  element  of  the  contract  of  hiring,  dis- 
regard of  which  on  the  part  of  the  employ^ 
will  preclude  his  recovery  for  injuries  sus- 
tained. HodAire  V.  Corn  Products  Beflnlng 
Co.,  179  111.  App.  629;  26  Cyc.  1162;  8  ElU- 
ott  on  Hailroads,  ft  1280,  1282.  As  the  court 
puts  it  in  Instruction  No.  21: 

"After  having  been  given  a  copy  of  such  rules, 
it  was  the  duty  of  plaintiff  to  familiarize  him- 
self with  the  provisions  of  said  section  and  to 
comply  with  and  conform  to  the  same.  This  was 
a  duty  owed  by  him  to  defendant  by  virtue  of 
his  employment,  and  if  he  failed  so  to  do,  such 
failure  was  a  violation  of  the  duty  he  owed  to  de- 
fendant and  if  such  violation  contributed  direct- 
ly to  the  accident  out  of  which  plaintiff  claims 
to  have  received  bis  injuries,  then  plaintiff  was 
Euilty  of  contributory  negligence." 

But  it  is  not  necessary  for  us  to  pass  upon 
the  general  questicm  whether  the  mere  viola- 
tion by  a  railroad  company  of  a  rule  which 
it  has  promulgated  for  the  protection  of  its 
employ^  where  the  violation  results  in  In- 
jury to  such  employ^,  constitutes  negligence. 
In  tlie  giving  of  instructions  Nos.  7  and  8, 
no  prejudice  could  i>osslbly  have  resulted  to 
fbe  defendant  company  except  as  the  instruc- 
tions applied  to  the  particular  rules  of  the 
company  which  were  admitted  In  evidence. 
Examining  these  rules,  we  find  that  the  Jury 
could  not  have  found  against  the  defendant 
<n  the  ground  that  the  violation  of  the  rules 


was  negligence  per  se.  ezcq;>t  In  the  case  ot 
rule  No.  383.  An>lying  instructions  Nos.  7 
and  8  to  this  rule,  it  must  be  admitted  that 
the  Jury  was,  in  effect.  Instructed  that  the 
railroad  company  was  negligent  in  permit- 
ting the  signboard  to  be  located  just  65  inch- 
es from  the  track,  instead  of  8  feet  as  pro- 
vided In  its  rule.  It  was  part  of  the  plain- 
tiff's duty  to  watch  the  hot  box  while  the 
looomotlTe  was  in  motion.  Assuming  that 
the  rule  was  brought  to  the  knowledge  of  the 
plaintiff,  as  the  Jury  was  directed  to  find  be- 
fore It  could  apply  the  law  embraced  in  the 
instructions.  It  became  part  of  the  contract 
of  hiring.  See  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Heck,  151  Ind.  292,  50  N.  E.  988,  991 ;  Cen- 
tral Ry.  Co.  T.  Young,  200  Fed.  369,  118  C. 
O.  A.  466.  The  plalntifl  had  a  right  to  rely 
upon  the  rule  and  to  go  about  his  work  on 
the  locomotive  with  full  assurance  that  no 
structures  were  close  enough  to  the  track  to 
imperil  his  safety.  Had  the  company  en- 
forced the  provisions  of  the  rule  the  clear- 
ance between  the  signboard  and  the  sides  of 
a  passing  locomotive  would  have  Iteen  at 
least  67  Inches.  The  actual  distance  was  26 
inches.  Moreover,  as  testified  by  Jacob  P. 
Ebert  one  of  the  defendant's  witnesses,  the 
stgnboard  had  been  erected  in  that  position 
for  about  a  year  prior  to  tlie  accident  The 
defendant  must  therefore  be  charged  with 
knowledge  that  rule  No.  383  was  being  vio- 
lated. The  sltuaticm  is  then  presented  of  ttie 
company  not  only  having  knowingly  violated 
a  rule  wtdch  was  promulgated  and,  excepting 
in  this  case,  presumably  enforced  for  the 
protection  of  its  employes,  and  upon  which 
the  plaintifr  had  a  right  to  rely,  but  such 
violation  actually  endangered  the  lives  and 
safety  of  its  employes  and  brought  harm  to 
the  plaintiff,  who,  according  to  his  uncontra- 
dicted testimony,  had  not  been  warned  re- 
garding the  dangerous  proximity  of  the  sign- 
t>oard.  This,  in  Itself,  Is  suflldent  to  consti- 
tute negligence  on  the  part  of  the  defendant 
It  is  therefore  our  opinion  that  whatever 
error  was  committed  by  the  instructions,  was 
tiarmless  under  the  facts  of  the  case. 

[13]  5.  Instruction  No.  10  is  also  complain- 
ed of.    It  was  to  the  eilect  that: 

FlaintifTs  contributory  negligence,  if  any, 
"shall  not  bar  a  recovery  therein  where  and  if 
his  contributory  negligence  was  slight  and  that 
of  the  employer  was  gross  in  comparison;  but 
the  damages  may  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  such  negligence  at- 
tributable to  such  employ^." 

This  language  is  sut>8tantlaUy  similar  to 
section  1  of  the  Roseberry  Act  The  defend- 
ant points  out  that: 

"The  court  does  not  tell  the  jury  in  proportion 
to  what  the  damages  are  to  be  diminished ;  that 
is,  whether  it  is  in  proportion  to  the  negligence 
of  the  employer  or  the  total  negligence  of  the 
plaintiff  and  defendant  combined." 

The  latter  construction  has  been  adopted 
in  the  United  States  Supreme  Court,  where 
a  similar  provision  in  the  federal  Employers' 
LlabUlty  Act  (Act  Cong.  April  22,  1908,  c.^140, 
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88  Stat.  d5  [tr.  S.  Omp.  St  1918.  H  8667- 
8665])  was  construed.  Norfolk  ft  Western  By. 
do.  y.  Earnest,  229  U.  S.  114.  33  Sap.  Ot  6S4, 
67  li.  Bd.  1096,  Ann.  Cas.  1914G,  172.  But 
tbat  case  tnrned  apon  the  i)Otnt  that  the  trial 
conrt,  after  stating  the  general  role,  as  was 
done  in  the  Instant  case,  added  that  the  neg- 
ligence ot  the  plaintiff  diminished  the  damag- 
es "in  proportl<m  to  his  negligence  as  com- 
pared with  the  negligence  of  the  defendant." 
As  the  court  said  in  that  case: 

"But  for  the  use  in  the  second  instance  of  the 
additional  words  'as  compared  with  the  net^ 
cence  of  the  defendant'  there  would  be  no  room 
for  criticism." 

This  case  is  followed  in  NashviUe,  O.,  etc, 
C!o.  v.  Banks,  156  Ky.  609.  161  S.  W.  664, 
which  is  cited  by  the  defendant,  where  the 
court,  however,  apparently  overlooking  the 
language  Just  qnoted,  assumes  that  it  Ijs  error 
for  the  conrt  to  fail  to  add  that  the  damages 
should  be  apportioned  to  the  combined 
amount  of  negligence  attributed  to  plaintiff 
and  to  defendant.  We. are  not  disposed  to 
follow  this  latter  authority.  The  instroctlon, 
as  given  by  the  trial  conrt,  corresponds  to 
the  words  of  the  statute,  and  ia,  in  onr  oirtn- 
ion,  satllclently  definite. 

[14]  e.  The  defendant  Gomplatna  of  iiistmo- 
tlon  No.  6  on  the  ground  that  it  Informs  the 
jury  that  the  plaintiff  is  entitled  to  recover 
"for  all  damages  which  he  has  suffered 
*  *  *  and  for  all  damages  for  detriment 
resulting,  «  *  *  thus  entirely  doing  away 
with  the  dlminntlon  of  damages  on  account  of 
contributory  negligence."  But  when  read  In 
connectI(m  with  the  other  instructions,  there 
is  nothing  in  the  language  of  the  Instruction 
by  which  the  Jury  could  have  been  misled. 

Judgment  and  order  affirmed. 

We  concur:    SHAW,  J.;  SLOSS,  J. 


MOORE  &  CO.  V.  BURLINQ  et  aL 

(No.  13078.) 

(Supreme  Oonrt  of  Washington.    Oct  21, 1916.) 

1.  BUXB  AND  NOTKS  4=>354— BoRA  FlDB  PUB- 
C9ASEB— PUBCHABEB  AT  LaBOK  DISCOUNT. 

Parchase  of  notes  at  a  large  discount  does 
not  alone  constitute  bad  faith,  although  it  might 
put  the  purchaser  on  inquiry. 

[Ed.  Note.— For  ottier  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  904,  905;  Dee.  Dig.  «s» 
354.1 

2.  Bnxs  AND  NoTis  «=9354— Bona  Fidb  Pcb- 

ohaser. 
That  purchaser  for  $6,000  of  notes  for 
$7,500  knew  they  were  gifen  for  purchase  of 
mining  stock,  and  knew  of  the  particular  mine, 
h^ld  not  to  riiow  bad  faith  in  the  purchase,  where 
he  was  not  shown  to  have  known  about  the  val- 
ue of  the  stock,  and  upon  making  inquiry  of  the 
maker  of  the  notes  he  was  told  they  were  all 
right 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  (Tent  Dig.  H  904,  905;  Dec  Dig.  «=> 
854.1 


8.  Bn-LB  AND  Nona  «Eal67— NKOoiUBiLm 

— CONTEMPOBANEODS    MOBTOAOK. 

Provisions  respecting  insurance,  payment 
of  taxes,  and  attorney's  fees  on  foreclosure,  con- 
tained in  a  mortgage  securing  a  contemporaneooi 
note,  are  not  made  a  part  of  the  note  so  as  to 
destroy  its  negotiability,  under  the  rule  reqnir- 
ing  construction  together  of  contemporaneous 
instruments  relating  to  the  same  subject-matter; 
these  provisions  mer^  relating  to  the  preserva- 
tion of  the  security. 

[Ed.  Note.— For  other  cases,  see  Bills  anl 
Notes,  Cent  Dig.  S(  418,  419;   Dec.  Dig.  «a 

Department  1.  Appeal  from  Superior 
Court,  King  County;   A.  W.  Frater,  Judge 

Suit  by  Moore  ft  Co.,  a  corporation,  againat 
Nettie  B.  Burling  and  others.  From  a  decree 
for  defendants,  complainant  appeals.  Revera- 
ed  and  remanded. 

Farrell.  Kane  ft  Stratton  and  Stanley  J. 
Padden,  aU  of  Seattle,  for  appellant  F.  CI 
Kapp,  of  Seattle,  for  respondents. 

PDLLERTON,  J.  The  CJharleston  Nation- 
al Mining  Company  Is  a  corporation  organis- 
ed under  the  laws  of  the  state  of  Washing- 
ton. In  1913  it  held  a  leasehold  Interest  hi 
certain  imdeveloped  mining  prt^rty  situated 
in  the  state  of  Nevada,  which  It  was  develop- 
ing through  means  obtained  by  sales  of  its 
capital  stock.  J.  P.  dough  was  the  president 
and  manager  of  the  company  and  bad  charge 
of  such  sales.  In  October  of  the  year  nam- 
ed, he  came  to  Seattle  and  engaged  the  as- 
sistance of  Kay  McKay,  a  broker  doing  busi- 
ness in  Seattle,  to  sell  the  stock,  agreeing 
to  allow  him  a  60  i)er  cent  commission  oa 
all  stock  sold  by  him  or  through  his  assist- 
ance. McELay  introduced-  dough  to  the  re- 
spondent Nettle  E.  Burling,  and  they  Jointl; 
endeavored  to  induce  her  to  make  an  invest- 
ment in  the  stock.  After  a  time  they  snc- 
ceeded,  Mrs.  Burling  taking  $7,600  worth 
of  the  stock  at  Its  par  value.  In  paymoit 
for  the  stock  Mrs.  Burling  gave  her  promis- 
sory notes  for  the  amount  of  the  purchase, 
securing  the  same  by  a  mortgage  upon  reel 
property  which  she  owned  in  the  city  of 
Seattle.  The  notes  were  six  in  number,  were 
negotiable  In  form,  and  were  payable  on  or 
before  two  years  after  their  respective  dates, 
with  interest  at  8  per  cent  per  annum,  pay- 
able semiannually,  and  contained  an  accel- 
erating clause  making  the  whole  debt  doa 
and  payable  in  case  of  the  failure  to  pay  any 
Installment  of  interest  when  due. 

After  procuring  the  mortgage  Clongb,  with 
the  aid  of  McKay,  sought  to  sell  the  same  to 
investors  in  the  city  of  Seattle,  bat  could 
obtain  for  it  no  satisfactory  price.  Among 
the  Investors  to  whom  it  was  offered  was  the 
appellant  Moore  ft  Co.,  who  refused  to  take 
it  at  the  price  at  which  it  was  first  offered. 
After  further  attempts  to  sell  it  to  otber  par- 
ties it  was  brought  back  to  Moore  &  Co., 
who  purchased  It  for  $5,000  in  cash. 

Mrs.  Burling  paid  the  first  Installment  ot 
Interest  when  the  same  became  due,  but  de- 
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faulted  as  to  the  seoond.  Moore  &  Oo.  there- 
apon  began  this  action  to  foreclose  the  mort- 
gage, electing  to  declare  the  whole  nun  due 
and  payable.  Mrs.  Bnrling  anawered,  setting 
up  fraud  in  the  procurement  of  the  notes; 
Moore  ft  Co.  replied,  denying  the  fraud,  and 
pleading  affirmatively  that  It  was  a  holder 
in  dne  course.  After  a  trial,  the  court  htid 
with  Mrs.  Bnrling,  finding  that  the  notes 
were  procured  from  her  through  fraud  prac- 
ticed upon  her  by  Clough  and  McKay,  and 
that  Moore  ft  Go.  purchased  the  notes  with 
knowledge  of  the  fraud.  Judgment  was  en- 
tered accordingly,  from  which  Moore  &  Oo. 
appeaL 

On  the  first  branch  of  the  case,  we  hare  no 
hesitancy  In  saying  that  the  findings  of  the 
trial  court  are  abundantly  supported  by  tba 
record.  The  evidence  makes  It  clear  that 
Mrs.  Burling  was  grossly  deceived  by  dough 
and  McKay  and  Induced  to  purdiase  the 
gtock  because  of  sndi  fraud  and  deceit 

[1,  X]  With  reference  to  Moore  A  Ca,  how- 
ever, we  have  been  unable  to  conclude  that 
the  evidence  justifies  the  finding  of  the  trial 
court.  In  the  transactions  leading  up  to  the 
pnrcbase  of  the  notes  the  company  was  rep- 
resented by  J.  B.  Moore,  Its  manager.  A 
careful  reading  of  the  record  does  not  dis- 
close that  he  In  any  manner  participated  in 
the  sale  of  the  stock  to  Mrs.  Burling,  or  knew 
of  the  fraudulent  acts  or  representatlooa  of 
Clougb  and  McKay  which  Induced  Mrs.  Burl- 
ing to  make  the  purchase.  While  it  Is  In- 
ferable that  he  knew  that  the  notes  were 
given  for  the  purchase  of  mining  stock,  and 
knew  that  dou^  and  McKay  were  selling 
stock  In  the  particular  mine,  It  Is  not  In  evi- 
dence that  he  knew  anything  ooncemlng  the 
value  of  the  stock,  or  anything  more  about 
the  mining  company  or  Its  prospects  than  did 
Mrs.  Burling  berselt  It  Is  true  he  bought 
the  mmrtgage  for  his  company  at  a  large  dis- 
count, but  this,  while  It  might  put  the  pur- 
diaser  on  Inquiry,  Is  not  suflUdent  alone  to 
constitute  bad  faith.  McNamara  v.  Jose,  28 
Wash.  461,  68  Pac.  903;  Citizens'  Bank  r. 
StcTvart,  22  CaL  App.  91,  188  Pac.  887;  Ham 
v.  Merrltt,  160  Ky.  11,  149  8.  W.  1131. 

Here  the  purchaser  did  make  Inquiry.  Be- 
fore purchasing  the  notes  Moore  communicat- 
ed with  Mrs.  Burling  by  telephone,  telling 
her  that  he  purposed  purchasing  the  notes, 
and  inquired  If  the  notes  and  mortgage  were 
"all  right,"  receiving  an  answer  In  the  af- 
firmative. The  record  abundantly  shows  fur- 
thermore that  the  paper  was  not  considered 
a  iMurticularly  desirable  Investment  by  other 
deal^  In  such  paper.  Prior  to  the  time  it 
was  offered  to  Moore  ft  Co.  It  had  been  In 
the  bands  of  a  number  of  brokers,  who  bad 
been  unable  to  sell  it  even  at  the  price  It 
was  finally  sold  to  that  company. 

Other  considerations  are  urged  which  it 
is  contended  show  that  Moore  ft  Co.  is  not 
a  purchaser  In  good  faith.  These  we  shall 
not  notice  spedflcally.    To  our  minds  they 


are  insufficient  to  ezdte  even  a  suspicion, 
much  less  do  they  establish  bad  fCdth  with 
that  degree  of  certainty  necessary  to  be 
found  In  order  to  overcome  the  presumption 
of  good  faith  and  fair  dealing. 

It  Is  urged  that  if  recovery  be  allowed  It 
cannot  be  for  a  larger  sum  than  the  amount 
paid  by  the  purdiaser  for  the  notes,  with  in- 
terest. The  Legislature,  however,  has  willed 
otherwise.  By  the  Negotiable  Instruments 
Act  (section  3448,  Remington's  Code)  it  Is 
provided  that  the  holder  In  due  course  holds 
the  Instrument  ftee  from  any  defects,  and 
"may  enforce  payment  of  the  Instrument  for 
the  full  amount  thereof  against  all  parties 
liable  thereon." 

A  further  contention  is  made  to  the  effect 
that  the  notes  are  not  negotiable.  This  la 
founded  on  the  fkct  that  the  mortgage  given 
to  secure  their  payment  contained  provisions 
respecting  Insurance,  payment  of  taxes,  and 
attorney's  fees  on  ferecloenre,  which  would 
have  rendered  the  notes  nonnegotlable  tf  In- 
corporated therein.  But  the  rule  is  that  the 
provisions  contained  In  a  mortgage  securing 
a  contemporaneous  note,  which  merely  relate 
to  the  preservation  of  the  security,  are  not 
made  a  part  of  the  note  so  as  to  destroy  its 
negotiability  under  the  rule  that  contempo- 
raneous instruments  relating  to  the  same  sub- 
ject-matter must  be  construed  together. 
Bright  V.  Offleld,  81  Wash.  442,  446, 143  Paa 
169. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 


MORRIS,  a 
JJ.,  concur. 


J„  and  MOUNT  and  BLUS, 


QRUBB  et  nx  v.  HOUSE  et  aL    (No.  1S339.) 
(Supreme  Court  «f  Washington.    Oct  20,  1916.) 

1.  LmrTATtow  or  Actions  «=»100(5)— Compu- 
tation or  PEBIOD— DlBCOVXBT  OF  Fbaud. 

Action  for  fraud  against  a  lessor  for  falsely 
represendng  that  the  well  on  hotel  premises 
contained  a  perpetual  and  abnndant  supply  of 

good  pure  drinking  water,  eonid  not  be  brought 
y  the  lessee  of  the  hotel  considerably  more  than 
three  years  after  his  taking  possession  thereof, 
since  he  must  have  discovered  the  condition  of 
the  well  soon  after  taking  poasession. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  484;  Dec.  Dig.  «s» 
100(5).] 

2.  BVIDEROB    e=9442(6)— Pabol    Evidrucs— 
CoMPiXTK  Written   Inbtbuuxnt— Oonteu- 

PORANEOUS  WaBBANTT. 

Where  an  instrument  Is  complete  in  itself, 
evidence  of  a  parol  or  contemporaneous  warran- 
ty is  inadmissible. 

[£!d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1877,  1886,  1887;  Dec  Dig.  <S=» 
442(6).] 

8.  Evidence    «=>419(9)— Pabol    Evidence— 
MoDiFTiNO     Wbitten     Aoreeuent— Addi- 

■nONAI.  (30RSIDERATI0N. 

Evidence  of  a  different  consideration  from 
that  mentioned  in  a  lease,  such  as  an  agree- 
nipnt  to  build  up  the  business  of  the  hotel,  is  in- 
admissible where  such  proof  would  modify  or 
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diann  tlie  legal  operation  and  effect  of  the  leaae 
whlco  was  complete  in  itself. 

[Rd.    Note. — For   other   cases,    see    Evidence, 
Cent  Dig.  |  1920;   Dec.  Dig.  €=s>419(9).] 
4.  Frauds,    Statute   or   ®=»129(3)— Lkasb— 

Pebmanknt  Iufrovemsni^-Good  Wiu:,  of 

Hotel. 
Building  op  the  good  will  of  a  leased  hotel 
is  not  snch  permanent  improvement  of  the  free- 
hold by  the  lessee  as  will  remove  his  lease,  in- 
valid because  not  acknowledged,  from  the  opera- 
tion of  the  statute  of  frauds,  since  the  very 
nature  of  the  good  will  Is  snch  that  it  cannot 
well  be  considered  permanent. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {{  289-291;  Dec  Dig.  <8=» 
129(3).] 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County;  E.  E.  Pendergast, 
Judge. 

Action  by  B.  N.  Grubb  and  wife  against 
C.  P.  House  and  another.  From  Judgment 
for  defendants,  plaintlfTs'  appeal.    Affirmed. 

G.  H.  Neal,  of  Oroville,  and  Smith  &  Qres- 
bam,  of  Okanogan,  for  apitellants.  J.  W. 
Faulkner  and  Chas.  A.  Johnson,  both  of 
Okanogan,  for  respondents. 

MATN,  J.  This  action  was  brought  by^the 
plaintiffs,  as  lessees  .of  a  certain  hotel,  tor 
the  purpose  of  recovering  damages  alleged  to 
be  due  to  a  wrongful  eviction.  In  the  third 
amended  complaint  It  Is  sought  to  state  sep- 
arately two  causes  of  action.  To  the  first, 
a  demurrer  was  interposed  and  sustained. 
TO  the  second,  a  motion  to  strike  certain 
paragraphs  of  the  complaint  was  made,  and 
this  motion  was  sustained  by  the  trial  court 
The  motion  seems  to  have  been  treated  by 
the  trial  court  as  a  demurrer,  and  the  par- 
ties now  treat  it  the  some.  While  in  form 
a  motion,  it  will  be  here  treated  as  a  demur- 
rer. After  the  demurrer  had  been  sustained, 
and  the  motion  to  strike  granted,  the  plain- 
tiffs refused  to  plead  further,  and  ^ected 
to  stand  upon  the  complaint.  Judgment  was 
entered,  dismissing  the  action.  From  this 
Judgment,  the  appeal  is  prosecuted. 

On  the  Slst  day  of  October,  1908,  a  certain 
hotel  building  located  in  the  town  of  Oro- 
ville, WlBsh.,  was  leased  to  the  appellants 
for  a  term  of  five  years  beginning  on  the 
1st  day  of  January,  1900,  and  tennlnating 
on  the  1st  day  of  January,  1914.  This  lease 
is  complete  and  formal  in  every  respect,  ex- 
c^t  that  it  was  not  acknowledged.  Appel- 
lants went  into  the  possession  of  the  hotel 
under  the  terms  of  the  lease,  and  occupied 
the  same  until  the  Slst  day  of  December, 
1912,  at  which  time  t)iey  vacated  the  prem- 
ises in  response  to  a  notice  to  quit,  served 
upon  them  by  the  owners.  The  lease,  being 
unacknowledged,  it  is  recognized  by  the  ap- 
pellants as  invalid  for  the  five-year  term, 
unless  the  facts  alleged  are  sufliclent  to  re- 
move the  bar  of  the  statute  of  frauds. 

Tba  first  cause  of  action  is  based  upon  an 
oral  representation  alleged  to  have  been  made 
at  the  time  the  lease  was  entered  into.    This  < 


representation  is  to  the  effect  that  the  well 
upon  the  premises  which  supplied  water  to 
the  hotel  contained  a  perpetual  and  abundant 
supply  of  good  pure  water,  fit  and  suitable 
for  drinking  and  other  purposes.  These  rep- 
resentations are  alleged  to  be  false  and  un- 
true, and  known  to  be  such  by  the  ownen, 
but  unknown  to  the  appellants.  The  appel- 
lants treat  the  allegations  of  this  cause  of 
action  as  a  charge  of  fraud.  The  respondent 
treats  them  as  an  att^npt  to  allege  a  prior 
or  contemporaneous  oral  warranty. 

[1]  If,  in  this  cause  of  action,  there  is  an 
attempt  to  charge  fraud,  then  no  cause  of 
action  is  stated  because  the  action  is  not 
begun  in  time.  Possession  of  the  property  wag 
taken  under  the  lease  on  the  1st  day  of  Jan- 
nary,  1909.  The  present  action  was  not  in- 
stitnted  for  more  than  three  years  thereafter. 
At  the  time  possession  was  taken  or  very 
soon  thereafter,  the  appellants  must  have 
known,  if  such  be  the  fact,  that  the  well 
did  not  contain  a  supply  of  pure  and  whole- 
some water. 

[2]  If  the  allegations  are  intended  to  show 
the  breach  of  a  prior  or  contemporaneous 
oral  warranty  as  to  tlie  water  in  the  well, 
no  cause  of  action  is  stated.  On  this  ques- 
tion, the  rule  is  that  where  the  instrument  is 
complete  in  itself,  evidence  of  a  prior  or 
contemporaneous  warranty  is  inadmissible. 
Eilers  Music  House  v.  Oriental  Co.,  69 
Wash.  618,  126  Pac:  1023;  Pacific  Aviation 
Company  v.  Phllbrick,  67  Wash.  414, 121  Pac. 
864. 

By  the  allegations  in  the  second  cause  of 
action,  there  is  apparently  an  attempt  to  re- 
move the  case  from  the  operation  of  the 
statute  of  frauds,  dther  by  showing  a  con- 
sideration that  goes  to  the  entire  term,  or  a 
permanent  improvement  during  the  time  of 
the  occupancy  of  the  hotel. 

It  is  alleged  that,  at  the  time  the  lease  was 
executed,  the  appellants  were  efficient  and 
popular  hotel  keepers,  and,  as  such,  enjoyed 
a  splendid  reputation  throughout  the  state; 
that  the  hotel,  at  the  time  and  prior  thereta 
was  vacant  and  producing  no  revenue;  that 
in  order  to  build  up  the  name  of  the  hotel 
and  make  it  popular  and  revenue  producing, 
the  owners  sought  the  appellants  as  tenants; 
that  it  was  known  to  both  parties  to  the 
contract,  at  the  time  the  lease  was  executed, 
that  it  would  take  months,  if  not  years,  to 
obtain  sufficient  patronage  to  pay  mniiing 
expenses;  that  profits  could  not  be  expect- 
ed until  the  latter  part  of  the  five-year  lease; 
and  that  all  the  parties  understood  that  the 
sole  inducement  to  the  appellant*  for  enter- 
ing into  the  lease  was  that  it  should  con- 
tinue for  five  years.  It  is  further  alleged 
that  after  the  appellants  took  charge  of  the 
hotel,  it  was  operated  at  a  loss  for  a  time; 
that  at  the  time  the  bouee  was  vacated,  it 
was  tieing  operated  at  a  profit,  and  had  been 
given  a  lasting  and  valuable  r^ntatioa  as 
a  first-class  bouse. 
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In  support  of  this  cause  of  action,  tbe  case 
of  Mat4;er  t.  Arcade  Building  &  Realty  Co., 
80  Wash.  401,  141  Pac.  900,  L.  E.  A.  1915A. 
288,  is  cited,  but  that  case  is  distlngalshable. 
Tbere  A.,  the  tenant  at  the  time  of  making 
the  I«ise,  paid  a  consideration  which  went 
to  the  entire  term  in  addition  to  the  rental  to 
be  paid  at  stated  periods  throughout  the 
term;  B.  put  in  a  new  front  In  the  store- 
room upon  the  faith  of  the  lease;  and  O., 
tbe  manager  of  defendant  company,  recog- 
nized the  lease  as  valid  within  one  year 
prior  to  its  expiration.  In  this  case,  no  con- 
sideration was  paid  for  the  lease  which  went 
to  the  entire  term;  no  recognition  of  the 
lease  as  valid  was  made  within  one  year 
prior  to  its  expiration;  and  no  permanent 
improvement  was  made  by  the  leasee. 

[3]  If  the  oral  imderstanding  of  tbe  par- 
ties, as  alleged,  can  be  shown  undor  the 
guise  of  proving  a  different  consideration 
than  that  mentioned  in  the  written  instru- 
ment, it  would  modify  or  change  tbe  legal 
operation  and  effect  of  the  lease  which  is 
complete  In  itself.  While  it  is  a  familiar 
rule  that  a  consideration  additional  to  that 
mentioned  in  a  written  contract  may  be  prov- 
ed by  parol  evidence,  it  is  also  well  settled 
that  this  may  not  be  done  where  the  proof 
of  such  additional  consideration  by  parol 
evidence  would  change  or  alter  tbe  legal 
operation  and  effect  of  the  written  contract, 
or  add  new  matter  to  a  stipulation  of  the 
contract  complete  on  Its  face.  Smith  Sand 
&  Gravel  Co.  v.  Corbln,  81  Wash.  494,  142 
Pac.  1163;  Union  Machinery  &  Supply  Co. 
V.  Darnell,  89  Wfash.  226,  164  Pac.  183 ;  Er- 
furth  V.  Erfurth,  90  Wash.  621,  156  Pac.  623. 

[4]  No  authority  had  been  presented  which 
would  sustain  the  proposition  that  the  good 
will  of  a  business  may  operate  as  a  perma- 
nent Improvement  to  the  freehold  so  as  to 
remove  the  bar  of  the  statute  of  frauds.  Tbe 
very  nature  of  the  good  will  is  such  that  it 
could  not  well  be  considered  permanent 
Tbe  Judgment  will  be  affirmed. 

MOBSIS,    C.J.,    and    HOLCOMB,    and 
PARKTSH,  JJ.,  concur. 


KS^aSLESB,  ▼.  CITY  OF  SEATTLS)  ct  aL 

(No.  13004.) 

(Supreme  Court  of  WsBhington.    Oct  17, 1916.) 

L   MlTHIOIPAI,    COBPORATIONS    ^=9216(1)— EM- 

FLo-rts— Chahoe  or  Ohabiek— Oivn.  Skbv- 

icK  Roues. 
Certain  "district  sanitary  inspectors"  were 
appcnnted,  -without  civil  service  examination, 
nnder  the  former  Seattle  charter,  which  did  not 
require  such  examination.  On  March  8,  1908, 
the  charter  was  amended  to  make  the  appoint- 
ing officer's  power  merely,  one  to  appoint  to  fill 
Tacandes  and  new  positions  employ^g  subject 
to  civil  service  rules,  but  not  otherwise  affecting 
the  positions  or  past  appointments  of  these  in- 
■Iiectors.  Thereafter  another  such  inspector  was 
appointed  under  dvll  service  rules.  Upon  re- 
duction of  the  number  of  such  inspectors  ttj 


ordinance,  he  was  anspended,  and  sued  for  rein- 
statement, claiming  ne  could  not  lawfully  he 
suspended  so  long  as  any  of  the  inspectors  ap- 
pointed without  civil  service  examinations  were 
retained.  Beld,  that  the  appointment  of  these 
senior  inspectors  was  legal  when  made  and  was 
not  affected  by  change  in  the  charter,  and  that 
it  was  not  an  injustice  to  complainant,  requir- 
ing correction  by  tbe  courts,  for  the  appointing 
power,  in  making  the  selection  made  necessary 
by  the  reducing  ordinance,  to  retain  those  long- 
est in  service. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  678;    Dec:  Dig.  «s> 

2.  MlTNICIFM.  COBPOBATIONS   «=>218(6)— Eu- 

PLOTis— BEDtroiifo  NtncBKB  OF  Positions. 
A  city  council  baa  power  to  reduce  the  num- 
ber of  city  employes  in  the  interest  of  economy. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  689.;  Dec.  Dig.  «=* 
218(6).] 

8.  JiTDOiaitT   4=9715(9— Res    Adjubioata- 

RlOHT  TO  MuiriCIPAI.  POSinOIf— DSTFIEBBNI 

Facts  Involtkd. 
A  judgment  reinstating  a  city  employ^  on 
the  ground  that  unqnaliflM  employes  were  to- 
tained  in  the  service  while  the  plaintiff  em- 
ploy6  was  dismissed  although  qualified,  held  not 
res  judicata  as  to  his  rights  in  a  later  suit  for 
reinstatement  where  it  appeared  that  all  tbe 
employes  were  qualified,  and  that  on  reduction 
of  the  force  by  ordinance  be  was  selected  for 
suspension  because  of  his  shorter  service. 

[Ed.  Note.— For  other  Lases,  see  Judgment, 
Cent.  Dig.  {  1246;  Dec.  Dig.  <»3>715<3).] 

Department  1.  .  Appeal  from  Superior 
Court,  King  Onnty';  M.  Ij.  Clifford,  Judge. 

Suit  by  D.  0.  Kessler  against  the  City  of 
Seattle  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Julius  Baldwin,  of  Seattie.  for  appellant 
Jas.  E.  Bradford  and  William  B.  Allison, 
both  of  Seattle,  for  respondents. 

FUI^BRTON,  J.  [1]  In  December,  1909, 
the  appellant  was  employed  by  the  city  in 
its  health  department,  hdbig  later  appcdntAd 
district  sanitary  Inspector.  On  August  U, 
1918,  be  was  temporarily  discharged  by  the 
commissioner,  of  health,  whereupon  he  in- 
stituted proceedings  tu  the  superior  court  of 
King  county  against  the  commissioner  of 
health  and  the  dvll  service  commission  to 
compel  his  reinstatement  He  was  successful 
in  the  proceedings  and  thereafter  resumed 
bis  dutiea  Subsequently  the  dty  of  Seattie 
enacted  an  ordinance  relating  to  the  health 
department  which  reduced  tbe  number  of  dis- 
trict sanitary  inspectors  to  six.  This  re- 
quired the  suspension  of  certain  of  the  per^ 
sons  so  employed,  and  the  appellant  among 
others  was  separated  from  tbe  work  and 
placed  on  the  preferred  waiting  Ust.  He 
mereupoa  Instituted  tbe  present  proceeding 
against  the  commissioner  of  health,  the  civil 
service  commiaalouens,  and  the  several  sanl- 
taiy  Inspectors  remaining  In  office,  seeking 
relnstatemeiit  and  an  injunction  against  his 
further  discharge  from  the  position.  A  trial 
was  had  on  tbe  merits  of  tbe  cause,  resulting 
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tn  a  Judgment  dismissing  the  proceedings. 
This  appeal  followed. 

Tbe  appellant  was  appointed  to  a  position 
in  the  health  department  after  having  taken 
and  passed  the  city's  civil  service  examina- 
tion. Certain  of  the  inspectors  retained  aft- 
er his  second  suspension  were  appointed  with- 
out such  examination.  All  of  them,  however, 
are  older  In  service  than  is  the  appellant.  It 
Is  the  appellant's  principal  contention  that 
the  Inspectors  holding  office  without  taking 
the  civil  service  examination  are  holding  in 
Tlolatl<m  of  the  dty  charter,  and  hence  he 
could  not  lawfully  be  suspended  so  long  as 
any  one  of  such  ijersons  retained  his  position. 

The  question  presented  hinges  for  its  de- 
termination upon  the  charter  provisions  of 
the  city  of  Seattle.  Prior  to  March  8,  1908, 
the  charter  provided  for  a  board  of  health, 
consisting  of  three  physicians  to  be  appoint- 
ed by  the  mayor.  The  board  was  empowered 
to  appoint  and  remove  at  pleasure  a  health 
officer,  and  such  other  subordinate  officers 
as  might  from  time  to  time  be  deemed  ueces- 
sary  by  the  dty  council.  There  was  no  re- 
quirement that  any  of  the  persons  so  ap- 
pointed be  subject  to  the  dvll  service  rules. 
On  the  date  given  the  dty  amended  the  char- 
ter; the  prindpal  change  being  the  abolish- 
ment of  the  board  of  health  and  vesting  its 
powers  In  a  commissioner  of  health.  By  the 
amendment  tbe  commissioner  was  given 
supervision  and  control  of  all  matters  per- 
taining to  the  "health  and  Banltatl<»i  affairs 
of  the  dty,"  with  power  to  appoint  medical 
assistants  and  nurses  and  fill  such  vacancies 
as  may  "occur  in  other  positions  now  exist- 
ing in  said  department  and  any  additional 
employes  hereafter  appointed;  •  •  • 
sudi  vacandes  to  be  filled  and  additional  em- 
ployte  appointed  by  tbe  commissioner  subject 
to  dvll  service  mles  and  regulations, "  taking 
away  the  power  to  remove  at  pleasure  the 
employe  of  the  department 

The  employes  of  whom  the  appdlant  com- 
plains were  appointed  to  thdr  positions  prior 
to  the  change  in  the  charter.  They  were 
Gonttnned  after  the  change  without  further 
appolntmoit,  and  are  now  performing  the 
same  duties  they  were  originally  appointed 
to  perform,  although  they  were  not  at  first 
given  the  spedfic  title  of  district  sanitary  in- 
spedors. 

It  is  our  opinion  that  they  were  legally  ap- 
pointed and  are  now  lawfuUy  In  office.  It  is 
dear  that  under  the  charter  as  It  existed  at 
the  time  of  thdr  appointment  they  were  not 
subjed  to  the  dvll  service  regulations.  Be- 
ing lawfully  In  the  service,  their  position  was 
not  affected  by  the  change  in  the  charter. 
The  amendment  neither  by  express  words 
nor  necessary  implication  dedared  the  posi- 
tions vacant.  On  the  contrary,  the  inference 
arising  from  the  language  used  tends  to  the 
opposite  conclusion.  The  commissioner  was 
(mly  empowered  to  fill  vacandes  occurring  in 


the  department  and  appoint  additional  em- 
ployes when  sndi  should  be  required,  snch 
new  appointees  only  to  be  selected  snbject  to 
dvll  service  mles  and  regulations. 

[I]  The  power  of  the  dty  council  to  reduce 
the  number  of  dty  employes  in  the  interest 
of  economy  cannot  be  successfully  question- 
ed. Where  such  a  reduction  Is  made  ^equ^^ 
Ing  a  dismissal  or  suspension  of  some  em- 
ploye, it  Is  not  a  matter  of  injustice,  reqnlr- 
ing  correction  by  the  courts,  for  the  appoint- 
ing power  in  making  a  selection  among  those 
equally  effldent  to  retain  those  longest  In 
service. 

[3]  The  appellant  further  urges  that  the 
Judgment  In  the  former  case  Is  res  Judicata 
of  the  question  here  involved.  But  without 
setting  out  the  facts  giving  rise  to  the  former 
proceeding,  we  think  it  manifest  that  the 
two  causes  are  not  the  same.  While  the 
Judgment  seems  to  have  been  rested  on  the 
prindple  that  unqualified  employes  were  re- 
tained in  positions  In  the  service,  and  the 
appellant,  a  qualified  person,  dismissed  from 
a  similar  service,  there  Is  no  such  show- 
ing in  this  record.  Here  all  of  the  employ^ 
were  qualified,  the  number  was  reduced  by 
ordinance,  and  tbe  appdlant  selected  for 
suspension  because  of  his  shorter  period  of 
service.  No  prior  Judgment  of  the  court  not 
embodying  the  same  facts  could  be  res  Judi- 
cata of  the  question. 

Tbe  order  is  affirmed. 

MORRIS,  O.  J.,  and  MOUNT,  OUJS,  and 
OHADWICK,  JJ.,  concur. 


DELORetux.v.  STMONSetux.    (No.  13445.) 
(Supreme  Court  of  Washington.    Oct  21, 1916.) 

L  MUNICIPAI.  COBPOBATIONS  *=»808(3>— CoK- 

DiTioN  OF  Sidewalk— Teapdooes. 
One  who  maintains  trapdoors  in  tti«  side- 
walk in  front  of  hia  premises  in  such  a  condi- 
tioD  that  when  one  of  them  ia  stepped  on  it  will 
give  sufiidently  to  permit  a  person's  toe  to  catch 
in  the  crack  between  the  doors,  is  negligent, 
and  liable  for  an  injury  resulting  therefrom. 

[ESd.  Note.— For  other  cases,  see  Municipal 
Corporations,  C!ent  Dig.  §  ISSi ;  Dec.  Dig.  «=> 
808(3).] 

2.  Trial  «=3l33(6)— Abouusnt  or  Courbei. 
Statements  of  facts  not  in  the  record,  by 
counsel  in  hia  argument  which  statements  were 
not  of  a  character  to  prejudice  the  jury  against 
the  other  party,  and  which  the  jury  were  in- 
structed to  disregard,  do  not  require  the  reversal 
of  a  judgment  the  amonnt  of  which  doea  not 
indicate  passion  or  prejudice  on  the  part  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  OMal,  Cent 
Dig.  i  310;   Dec.  Dig.  «s>133(6).] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  SuUIvan. 
Judge. 

Action  by  W.  H.  De  Lor  and  wife  against 
Thomas  W.  Symons  and  wife.  Judgment  for 
the  plalntUlB,  and  defendants  appeaL  Af- 
firmed. 
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M.  T.  Hartson,  of  Seattle,  Oeo.  D  Lanta, 
Thomas  W.  Symoos,  Jr^  and  Oanaon,  Wil- 
liams &  DansoD,  all  of  Spokane,  for  appel- 
lants. Gay  B.  Qroff  and  O.  B.  Pardee,  both 
of  Spokane^  for  respondents. 

MOtTNT,  J  TUa  action  was  bronght  to 
recover  damagefl  for  personal  tnjnries  aus- 
taloed  by  Mrs.  De  Lor  as  a  result  of  falling 
upon  a  trapdoor  in  the  sidewalk  In  front  of 
defendants'  premises.  Defendants  denied 
that  Mrs,  De  Iior  received  her  Injuries  from 
the  trapdoor  or  that  the  door  was  unsafe. 
These  questions  were  submitted  to  a  Jury, 
which  returned  a  verdict  of  $1,300  in  favor 
of  the  plalntlfts.  At  the  close  of  the  plain- 
tiffs' evidence  and  again  at  the  close  of  all 
the  evidence  the  defendants  moved  the  court 
fdr  a  nonsuit,  for  directed  verdict,  and  for  a 
Jsdgment  notwithstanding  the  verdict  These 
motions  were  denied,  and  a  Judgment  was 
entered  upon  the  verdict  Defendants  have 
appealed. 

Appellants  seek  a  reversal  upon  two 
grounds:  First,  that  the  evidence  is  insuf- 
ficient to  show  negligence;  second,  miscon- 
duct of  counsel  for  respondents  in  argument 
to  the  jury. 

[1]  It  is  contended  by  the  appellants  that 
the  evidence  shows  that  the  trapdoor  was 
constructed  of  two  Iron  doors  In  an  iron 
frame,  that  these  doors  were  the'  kind  com- 
monly naed,  and  that  they  were  in  perfect  re- 
pair. The  evidence  on  behalf  of  respond- 
ents was  to  the  effect  that  the  trapdoors  were 
not  solid  by  reason  of  the  fact  that  when 
a  person  stepped  upon  one  of  the  doors  It 
gave  down  from  one-half  to  three-quarters  of 
an  Inch  so  as  to  permit  a  person's  toe  to 
catch  onder  it;  that  Mrs.  De  Lor,  while  walk- 
ing upon  the  sidewalk,  stepped  upon  this 
trapdoor,  her  weight  caused  It  to  sag  down 
so  that  her  toe  caught  under  the  projection  of 
the  Joint  between  the  two  doors,  and  caused 
her  to  fall  and  break  her  leg.  There  was 
other  evidence  to  the  same  effect  We  think 
It  la  plain  that  the  evidence  made  a  question 
for  the  Jury  whether  the  trapdoors  were 
maintained  as  an  ordinarily  careful  person 
would  maintain  such  structures  in  a  busy 
section  of  a  city.  U  the  appellants  main- 
tained tlie  trapdoor,  so  that  when  stepped  ui>- 
on  it  woald  give  down  so  as  to  permit  a  per- 
son's toe  to  catch  therein,  they  would  be 
negligent  and  liable  in  damages  to  a  person 
using  the  street  in  the  ordinary  manner  and 
stepping  upon  the  trapdoor  without  notice  of 
the  defect  Seattle  v.  Poget  Sound  Improve- 
ment Co..  47  Wash.  22,  91  Pac  255,  12  L.  B. 
A  (N.  S.)  948,  125  Am.  St  Bep.  884,  14  Ann. 
Caa.  104C;  Smith  v.  Tacoma,  61  Wash.  101, 
88  Pac.  91,  21  L.  B.  A.  (N.  S.)  1018.  We  are 
satisfied  that  the  trial  court  did  not  err  tn 
submittliic  the  question  of  negligence  to  the 
Jury. 
[2]  It  is  contended  by  appellants  that  coun- 


sel for  the  respondents  in  arguing  the  case 
to  the  Jury  went  outside  of  the  record,  made 
statements  which  were  not  supported  by  the 
evidence,  and  that  on  account  of  such  miscon- 
duct a  new  trial  should  have  been  granted. 
The  record  before  us  shows  that  counsel  for 
the  respondents  did  make  statements  to  the 
Jury  which  were  outside  the  record  and  no 
part  thereof.  These  statements  were  not  le- 
gitimate arguments  from  the  facts,  but  the 
trial  court  In  Instructing  the  Jury  told  them 
in  substance  to  disregard  statements  of  coun- 
sel which  were  not  supported  by  the  evi- 
dence and  was  of  the  opinion  upon  motion 
for  new  trial  that  these  statements  were 
not  of  such  a  character  as  to  prejudice  the 
Jury  against  the  aiq;>eUantB,  and  that  the 
sise  of  the  verdict  did  not  indicate  any  pas- 
sion or  prejudice  on  the  part  of  the  Jury. 
The  trial  court  for  these  reasons  was  of  the 
opinion  that  a  new  trial  should  not  be  grant- 
ed. We  are  inclined  to  agree  with  the  trial 
court  that  these  statements  were  not  so  preju- 
dicial as  to  warrant  a  reversal  of  the  case. 
The  Judgment  Is  therefore  affirmed. 

MOBBIS,  C.  J.,  and'FULLEBTON,  OHAD- 
WICK,  and  ELLIS,  JJ,  concur. 


BOOLBSTON  et  aL  v.  PANTAOES  et  al. 

(No.  13226.) 

(Supreme  Court  of  WasUngton.    Oct.  21,  1916.) 

1.  COBPOBATIONB  «S»190— ISSUANOK  OV  STOCK 
— FSAUD— LaCHSS 

Stockholders  in  a  corporation,  who  had 
been  such  for  seven  years,  during  which  they 
had  full  access  to  the  books  of  the  corporation, 
one  of  them  being  the  vice  president  and  a  trus- 
tee, cannot  recover  for  fraud  in  the  original 
issuance  of  some  of  the  stock  before  the;  became 
stockholders  for  the  good  will  and  booking 
rights  of  the  theatrical  circuit  instead  of  for 
cash. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  723-731;    Dec.  Dig.  «=>100.] 

2.  EviDKNCB    «S3419(11)— Pabol    Eviokros— 

CONBIDKSATION . 

Where  the  consideration  in  a  written  sto^ 
subscription  agreement  was  the  promise  of  the 
head  of  the  corporation  to  complete  and  equip 
a  theater  building  in  accordance  with  certain 
plans  and  specifications  and  turn  it  over  to  the. 
corporation,  parol  evidence  is  not  admissible  to 
show  that  part  of  the  consideration  was  a  rep- 
resentation that  the  work  would  cost  twice  as 
much  as  it  did  cost 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  S  1922;    Dec.  Dig.  <»s»419<ll).] 

3.  CosPOBATiONS  9=3l07— Issuance  or  Stock 
—  BioHT  to  Objbot  —  SUBSaqUKNT  Stook- 
BOLDKBS. 

Subsequent  purchasers  of  corporate  stock, 
who  obtained  full  value  in  the  purchase  of  their 
stock,  cannot  question  the  manner  in  which 
prior  stockholders  obtained  their  stock;  no 
rights  of  creditors  being  involved. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  456;   Dec  Dig.  <S=s>107.] 

4.  COBPOBAHONB  «=»100— ACTIONS  BT  StoCK- 

HOLDEBS — Laches — Beceivebship   Pboceed- 

INOS. 

Stockholders  of  a  corporation  who  had  fall 
knowledge  of  the  appointment  of  a  receiver  and 
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of  his  transfer  of  the  corporation's  assets  to  a 
cieditor,  who  assumed  its  liabilities,  and  who 
made  no  objection  thereto  so  long  as  the  busi- 
ness continued  to  show  a  loss,  cannot  recover  for 
fraud  in  the  receivership  proceedings  after  the 
business  has  again  began  to  realize  a  profit. 

[Ed.  Note. — For  other  eases,  see  Corporations, 
Cent  Dig.  H  72»-731 ;   Dec.  Dig.  i8=s>190.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  H.  Huneke, 
Judge. 

Action  by  M.  H.  Eggleston  and  others 
against  Alex  Pantages  and  others.  Judg- 
ment for  the  defendants,  and  plaintiffs  ap- 
peal.  AfBrmed. 

Merrltt,  Oswald  &  Merrltt,  of  Spokane, 
for  appellants.  Gannon  &  Ferris,  of  Spokane, 
and  Ryan  &  Desmond,  of  Seattle,  for  re- 
spondents. 

ELLIS,  J.  This  is  an  action  for  an  ac- 
counting grounded  upon  alleged  fraud. 

For  several  years  prior  to  1907  defendants 
Alex  Pantages,  Lois  A.  Pantages,  his  vrlfe, 
and  Elvira  Mendenhall,  his  mother-in-law, 
were,  and  still  are,  t}ie  only  stockholders 
in  defendant  corporation,  Pantages  Theater 
Company.  That  corporation  has  been  and 
still  is  operating  In  various  dtles  throughout 
the  Pacific  Northwest  a  circuit  of  theaters 
known  as  the  Pantages  Theaters.  It  had 
and  has  well-established  connections,  called 
in  the  record  franchises  and  booldng  priv- 
ileges, throughout  the  United  States  and  Eu- 
rope to  enable  it  to  supply  a  continuous  suc- 
cession of  attractions  at  Its  various  houses. 
Spokane  was  not  upon  the  Pantages  circuit. 
Defendant  B.  Clark  Walker,  a  resident  of 
Spokane,  had  long  been  a  friend  of  Alex  Pan- 
tages and  suggested  the  Idea  of  including 
that  city  In  the  circuit.  This  was  desirable 
In  order  to  shorten  the  Jumps  of  the  different 
attractions  from  one  bouse  to  another,  and 
thus  reduce  transportation  charges.  The 
plan  was  finally  consummated  by  the  organ- 
ization of  a  separate  corporation,  the  Panta- 
ges Amusement  Company,  with  a  capital 
stock  of  $75,000  in  7B0  shares  of  a  par  value 
of  $100  each,  to  operate  a  theater  in  Spokane 
in  connection  with  the  Pantages  circuit  The 
stock  of  this  corporation  was,  on  May  24, 
1907,  subscribed  as  follows:  Alex  Pantages, 
1  share;  M.  H.  Eggleston,  1  share;  E.  C. 
Walker,  1  share;  Melvin  G.  Winstock,  1 
share;  Lois  A.  Pantages,  1  share;  and  El- 
vira Mendenhall,  745  shares.  It  seems  to  be 
admitted  that  these  745  shares  were  in  fact 
subscribed  for  Alex  Pantages,  who  claims  to 
have  paid  for  this  stock  by  furnishing  the 
theater  building  and  turning  over  to  the  Pan- 
tages Amusement  Company  the  use  of  his 
name  and  good  will  and  the  franchises  and 
booking  rights  of  the  Pantages  Theater  cir- 
cuit. On  the  same  day  a  meeting  of  these 
stockholders  was  held,  by-laws  were  adopted, 
and  Alex  Pantages,  M.  H.  Eggleston,  E.  C. 
Walker,  Lois  A.  Pantoges,  and  Melvin  O. 
Winstock  were  elected  and  qualified  as  trus- 


tees. These  trustees  at  once  met  and  elected 
officers  as  follows:  Alex  Pantages^  president, 
M.  H.  Eggleston,  vice  president,  Lois  A 
Pantages,  secretary,  and  E.  C.  Walker,  treas- 
urer. These  trustees  and  officers  were  re- 
elected at  the  next  and  succeeding  aanoal 
meetings  of  the  stocliholders  and  trustees, 
and  held  these  respective  offices  throughout 
the  active  life  of  the  corporation.  Througb 
Walker  plaintiffs  and  several  other  residents 
of  Spokane  became  interested  in  the  corpo- 
ration, and  on  June  15,  1907,  agreed  to  pur- 
chase $25,000  of  its  stock  by  a  written  coo- 
tract  of  that  date  which,  so  far  as  here  mate- 
rial was  as  follows: 

"That  whereas,  the  Pantagea  Amasement 
Company  has  been  incorporated  with  a  capital 
stock  of  $75,000  under  the  laws  of  the  state  ot 
Washington,   for  the  purpose  of  conducting  a 

feneral  theatrical  business;    wliereas,  the  said 
iex  Pantages,  and  his  appointees,  lure  prac- 
tically subscribed  for  the  entire  issue  of  stocli; 

and  whereas,  it  is  desired  that  ,  of  Spo- 

Icane,  Washington,  shall  pmrchaae  at  par  $25,- 
000  worth  of  stock  in  said  corporation:  Now, 
therefore,  it  is  agreed,  that  said  $25,000  worth 
of  stock  shall  be  paid  for  as  follows:  50%  nn- 
on  the  signing  of  these  presents;  25%  on  Angus: 
1,  1907;  and  the  farther  25%  when  the  Spokane 
Theater  shall  be  fully  completed  and  ready  for 
occupation  and  use,  as  and  for  a  theater,  at 
whidi  time,  to  wit  upon  the  final  payment  for 
said  stock,  the  certificates  for  the  same  shall  he 
duly  issued  to  the  respective  parties  heret*,  in 
the  amounts  to  which  they  are  entitled. 

"In  consideration  of  the  above  the  party  of 
the  first  part,  the  said  Alex  Pant/iges,  agrees 
to  alter  die  said  HoUey,  Mason,  Marks  build- 
ing, located  in  the  city  of  Spokane,  on  Howani 
street,  between  Riverside  avenue  and  Main  ave- 
nue, into  a  completely  equipped  up-to-date  tlie- 
Bter,  ready  and  in  all  respects  in  a  workman- 
like manner,  fitted,  furnished,  lighted,  heated, 
in  accordance  with  plans  and  specifications  fur- 
nished and  prepared  by  Architects  Cutter  & 
Malmgren,  and  to  complete  the  said  theater  and 
turn  it  over  to  die  Pantages  Amusement  Com- 
pany at  as  early  a  date  as  is  possible. 

"And  the  said  Alex  Pantages  further  agrees  to 
pay  all  rents  and  charges  individually  until 
snch  time  as  he  turns  over  to  said  corporation, 
the  said  theater  as  aforesaid.    *    *    * 

"In  witness  whereof,  the  said  parties  hereunto 
have  affixed  their  hands  and  seals  the  day  and 
year  flr«t  above  written. 

"Alax  Pantages.  Walter  Kdler. 

"L  Van  Winkle.  M.  H.  Eggleston. 

"Thomas  T.  Thomson.     E.  C.   Walker. 
"F.  J.  Loreni.  Alex  Nelson. 

"Robert  KeUer." 

Pursuant  to  this  contract  Eggleston  pur- 
chased 00  shares,  Thomson,  25  shares,  Ro- 
denbach,  50  shares.  Walker,  50  shares,  and 
the  other  parties  to  the  contract  an  ag:;re- 
gate  of  125  shares,  making  In  all  300  shares 
of  a  par' value  of  $30,000.  All  of  this  stock 
was  taken  and  paid  for  at  par  In  money  as 
provided  In  the  contract.  For  his  services  In 
securing  tills  contract  and  In  superintending 
the  remodeling  and  eqtilpment  of  the  build- 
ing. Walker  received  from  Pantages  BO  ad- 
ditional shares. 

The  building  had  already  been  leased  by 
Pantages  Theater  Company  from  Its  owners 
for  a  period  of  fifteen  years  from  April  1, 
1907,  at  a  monthly  rental  of  $1,000,  payable 
each  month  In  advance.    Tl^e  lease  provided 
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ttaat  tbe  building  should  be  fitted  for  a  thea- 
ter at  the,  expense  of  the  theater  company  in 
accordance  with  specifications  prepared  by 
certain  architects;  that  the  alterations  and 
fixtures  should  become  a  part  of  the  freehold, 
and  on  termination  of  the  lease  should  pass 
to  the  owners  of  the  premises;  that  the 
theater  company  should  pay  all  taxes  and 
assessments  against  the  premises  for  the  fuU 
term,  and  furnish  Insurance  against  fire  and 
accident  in  an  aggregate  of  $72,000;  and 
that  a  failure  In  any  of  these  particulars  at 
tbe  option  of  the  owners  of  the  premises 
should  work  a  forfeiture  of  the  lease. 

The  building  was  remodeled  and  equipped, 
and  on  January  22,  1908,  the  premises  were 
turned  over  by  the  Pantages  Theater  Com- 
pany to  the  Pantages  Amusement  Company 
under  a  sublease  for  a  period  of  14  years 
at  the  same  rental  of  $1,000  a  month,  and 
containing  substantially  the  same  provisions 
as  the  original  lease.  From  that  time  for 
about  3  years  the  theater  was  operated  In 
connection  with  the  Pantages  circuit  at  great 
profit,  paying  dividends  amounting  to  136  per 
cent  of  the  entire  capital  stock  of  tbe  Pan- 
tages Amusement  Company.  Business  thai 
fell  off  and  a  loss  developed.  Tbe  stock  was 
nonassessable,  but  the  stockholders  all  volun- 
tarily paid  back  5  per  cent  of  the  face  of 
their  stock  to  meet  expenses.  The  loss  con- 
tinued and  Pantages,  Eggleston,  Bodenbach, 
and  possibly  one  other  stockholder  paid  an- 
other 5  per  cent,  on  their  stock,  the  other 
stockholders  refusing  to  pay  anything  fur- 
ther. The  loss  continuing,  all  save  Pantages 
refused  to  make  any  further  payments,  and 
he  alone  continued  to  advance  money  to  meet 
expenses. 

In  December,  1011,  Eggleston  brought  an 
action  for  tbe  appointment  of  a  receiver,  al- 
leging that  the  corporation  was  deeply  In 
debt  and  insolvent,  and  was  being  misman- 
aged by  Pantages  In  the  interest  of  tbe  Pan- 
tages Theater  Company.  This  action  was 
dismissed  in  consideration  of  Pantages'  agree- 
ing In  writing  to  pay  Eggleston  $2,180.  Eg- 
gleston thereupon  reported  by  letter  to  the 
other  stockholders,  to  tbe  effect  that  the  busi- 
ness was  being  honestly  managed,  and  advis- 
ing them  to  "stay  with  the  ship"  In  the  hope 
of  better  times  or  a  sale  of  their  stock. 

On  March  21,  1912,  Lola  A.  Pantages 
brought  an  action  in  the  superior  court  of 
King  county  (that  being  the  legal  domlcll  of 
the  corporation)  against  the  Pantages 
Amusement  Company  on  a  number  of  its 
notes,  some  made  to  her  personally,  others  to 
Pantages  Theater  Company  and  assigned  to 
her,  aggregating  about  $9,000,  and  asking. for 
the  appointment  of  a  receiver  to  wind  up  the 
affairs  of  the  company.  Walker  as  manager 
accepted  service,  and  signed  and  filed  .an 
answer  on  behalf  of  tbe  Pantages  Amusement 
Company,  confessing  the  debt  and  consenting 
to  the  appointment  of  a  receiver.  Tbe  court 
entered  Judgment  for  $8,71&61  and  Interest, 


and  $250  attorney's  fee,  and  appointed  Wil- 
liam Wray,  an  attorney  of  Seattle,  as  receiv- 
er. The  receiver,  after  visiting  Spokane  and 
making  certain  investigations,  reported  thaf 
the  business  was  being  operated  at  a  heavy 
loss;  that  the  monthly  rental  of  $1,000  was 
due,  and  that  the  company  had  no  means  by 
which  to  ijay  it ;  that  tbe  lease  was  subject 
to  forfeiture,  which  would  carry  with  it  all 
the  fixtures  and  equipment;  that  the  lease 
could  not  be  sold  at  a  profit,  and  In  fact  was 
a  liability  rather  than  an  asset.  In  that  the 
premises  could  not  then  be  rented  for  more 
than  $750  a  month;  that  there  was  only  $400 
cash  on  band;  that  the  company  was  Indebt- 
ed to  Pantages  Theater  Company  in  the  sum 
of  $10,000  and  to  the  Exchange  National 
Bank  of  Spokane  $5,000,  as  evidenced  by  de- 
mand promissory  notes.  The  receiver  rec- 
ommended that  an  offer  of  Pantages  Theater 
Company  to  take  over  the  premises,  Including 
the  fixtures  and  equipment,  and  relieve  the 
Amusement  Company  from  its  liability  on 
the  lease  be  accepted.  The  report  was  ap- 
proved, and  the  transfer  ordered.  The  trans- 
fer was  accordingly  made,  the  receiver  made 
his  final  report  thereof,  which  was  by  the 
court  approved,  and  the  receiver  was  dis- 
charged on  April  23,  1912.  Thereafter  tbe 
Pantages  Theater  Company  continued  to 
operate  the  theater  as  a  part  of  its  circuit, 
for  a  time  at  a  continued  loss,  aggregating 
by  August,  1913,  approximately  $13,000. 
Since  that  time  the  Spokane  bouse  has  ap- 
parently .shown  a  profit 

On  March  18,  1914,  plaintiffs  brought  this 
action.  Tbe  charges  of  fraud  are,  in  sub- 
stance: (1)  Failure  of  Pantages  to  pay  for 
his  stock  In  the  Pantages  Amusement  Com- 
pany; (2)  that  Pantages  and  the  other  de- 
fendants conspired  to  procure  the  receiver, 
falsely  representing  that  the  corporation  was 
Insolvent;  (3)  that  defendants  suppressed 
the  true  facts,  and  thereby  caused  the  receiv- 
er to  turn  over  to  Pantages  Theater  Company 
without  adequate  consideration  the  assets  of 
the  Amusement  Company.  It  is  alleged  that 
Pantages  is  Indebted  to  the  corporation  in 
the  sum  of  $29,500  for  stock  not  paid  for  by 
him,  and  In  the  sum  of  $37,170  received  by 
him  as  dividends  on  this  unpaid  stock. 

Defendants  answered  denying  all  of  the 
charges  of  fraud  and  setting  up  as  affirma- 
tive defenses:  (1)  The  statute  of  limita- 
tiona;  (2)  insolvency  of  the  corporation 
when  the  receiver  was  appointed,  full  knowl- 
edge of  plaintiffs  of  aU  tbe  proceedings  and' 
of  the  appointment  and  doings  of  the  receiv- 
er without  objection  by  any  of  them;  (3) 
the  facts  hereinbefore  set  out  touching  the 
organization  of  the  amusement  company,  full 
knowledge  of  plaintiffs  as  to  how  the  stock 
was  subscribed  and  paid  for,  the  contract 
with  plaintiffs  and  others  for  the  purchase 
of  stock,  defendants'  performance  of  that 
contract,  and  pleaded  laches  on  plaintiffs' 
part  as  an  estoppel  to  the  maintenance  at 
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this  acti<8L  Tbe  reply  trareraed  the  afDnna- 
Uve  matter  In  the  answer. 

The  canse  was  tried  to  the  court  without 
a  Jury.  Judgment  was  entered,  dismissing 
the  action,  with  costs.    Plaintiffs  appeal. 

[1]  The  first  and  main  charge  of  aK>el- 
lants  is  fraud  on  respondents'  part  In  launch- 
ing this  corporation.  In  that  Pantagea  paid 
no  money  for  his  stock.  This  Is  an  action  by 
stockholders  who  have  been  such  since  about 
two  months  after  the  stock  was  fully  sub- 
scribed.  No  rights  of  creditors  are  Involved. 
These  appellants  at  all  times  during  the  ac- 
tive life  of  the  corporation  have  had  the 
right  of  full  and  complete  access  to  the  books 
of  the  corporation.  One  of  them  at  all  times 
has  been  vice  president  and  trustee.  There 
Is  no  evidence  that  respondents,  either  by 
force,  artifice,  or  otherwise,  have  ever  pre- 
vented appellants  from  acquiring  the  fullest 
knowledge  as  to  how  this  stock  was  paid  for. 
That  the  use  of  Pantages'  name  and  good 
wlU  and  his  franchises  and  booking  privi- 
leges, with  the  right  to  operate  as  a  member 
of  the  Pantages  circuit,  were  assets  of  great 
value  to  the  new  theater  cannot  be  seriously 
questioned.  It  is  fairly  apparent  from  the 
evidence  that  without  these  elements  the  new 
venture  as  an  Independent  theater  would 
have  had  little  chance  of  success.  There  la 
no  evidence  that  they  were  not  then  in  fact 
worth  the  sum  for  which  Pantages  claimed 
to  have  turned  them  over  to  this  corporation. 
The  very  fact  that  with  no  other  assets  save 
the  lease  of  the  theater  premises  and  the 
building  the  corporation  for  the  first  3  years 
paid  dividends  amounting  to  136  per  cent,  on 
the  entire  capital  stock  at  its  par  value  is 
strong  evidence  of  the  value  of  these  rights 
as  an  earning  asset 

[2]  Appellants  offered  to  prove  that,  in  the 
negotiations  leading  up  to  the  contract  un- 
der which  they  purchased  their  stock,  Pan- 
tages represented  that  it  would  cost  175,000 
to  remodel  the  building,  tliat  he  would  fur- 
nish tlie  remainder  of  that  sum  above  what 
fhey  paid  for  their  stock,  and  that  there  was 
no  understanding  that  he  was  to  have  any 
stock  for  the  use  of  his  name,  or  for  any- 
thing else  but  cash.  But  the  trial  court  was 
of  the  opinion,  and  so  are  we,  that  in  the 
face  of  their  unambiguous  written  contract 
purchasing  this  stock  this  evidence  was  in- 
admissible. That  contract  recites,  as  the 
only  consideration  for  their  purchase  and 
payment  for  the  stock  in  money,  that  Pan- 
tages would  turn  over  to  the  company  the 
theater  buUdlng  fully  equipped  according  to 
'certain  spedflcations,  and  pay  the  rent  until 
it  was  80  turned  over.  It  Is  not  questioned 
that  he  has  performed  that  agreement  It 
Is  elementary  that  all  prior  negotiations  were 
merged  in  this  writing.  The  fact  that  it  cost 
him  cmly  ^6,37B  to  meat  this  contract  is  im- 
materiaL  There  wi^  no  offer  of  proof  that 
appellants  were  indnced  to  sign  the  contract 
■nd  porduM  the  stock  by  the  belief  that  the 


building  would  cost  |76,000.  Had  the  re- 
modeling of  the  buUdlng  actually  cost  $7&,- 
000,  or  even  a  greater  sum,  and  had  Pantages 
failed  to  pay  it  or  bad  he  paid  for  it  from  the 
earnings  of  the  theater  a  different  question 
would  be  presented.  There  was  no  evidence 
nor  offer  of  evidence  Uiat  Pantages  t^re- 
sented  that  he  had  paid  cash  for  Ills  stock. 
The  doctrine  that  titie  capital  stock  of  a  cor- 
poration is  a  trust  fund  for  the  creditors, 
and  that  all  stock  must  be  paid  for  In  money 
or  money's  worth  (Lantz  v.  Moeller,  76  Wash. 
429,  136  Paa  687,  60  I*  R.  A.  [N.  8.]  68), 
in  the  absence  of  fraud  or  misrepresentation, 
has  no  application  aa  between  the  stockhold- 
ers themselves,  where  the  rights  of  creditors 
are  not  Involved.  Inland  Nursery  &  Floral 
C!o.  V.  Rice,  67  Wash.  67,  106  Pac.  499.  Even 
if  it  appeared  that  Pantages'  name,  good 
win,  franchises,  and  booking  rights  were  not 
of  the  value  at  which  he  claims  to  have  turn- 
ed them  over  to  this  corporation  in  payment 
for  his  stock,  the  fact  still  remains  that  dur- 
ing the  whole  business  life  of  this  corpora- 
tion these  appellants  as  stockholders  had 
every  means  of  knowledge  of  what  the  build- 
ing cost  and  what  money  or  other  assets  the 
company  possessed. 

[8]  Moreover,  they  were  subsequent  stock- 
holders. They  obtained  full  value  In  the  pur- 
chase of  their  stock.  The  dividends  which 
they  received  during  the  first  3  years  furnish 
ample  evidence  of  that  fact  In  such  a  case, 
where  the  rights  of  creditors  are  not  involv- 
ed, it  is  immaterial  In  what  or  how  prior 
stockholders  paid  for  their  stodc.  Inland 
Nursery  A  Floral  Oa  v.  Rice,  supra.  We  are 
clear  that  ai^ellants  at  this  late  day  cannot 
be  heard  to  say  that  they  did  not  know  that 
all  of  the  stock  was  not  paid  for  in  cash,  and 
cannot  in  any  event  claim  injury  through 
the  purchase  of  stock  which  was  then  worth 
at  least  what  they  paid  for  it 

[4]  So  far  as  this  action  rests  upon  the 
charges  of  fraud  and  conspiracy  in  the  re- 
ceivership proceedings  and  inadequacy  of  the 
consideration  for  the  receiver's  transfer  of 
the  assets  to  Pantages  Theater  Company,  it 
seems  plain  Uiat  the  defense  of  laches  must 
be  sustained.  While  the  fact  is  disputed  by 
one  of  the  appellants,  the  evidence  is  con- 
vincing that  all  of  the  stockholders  of  Pan- 
tages Amusement  Company  were  notified  of 
the  receivership  proceedings  either  at  about 
the  time  of  the  application  or  soon  after  the 
transfer.  Eggleston  admitted  that  he  had 
notice,  and  booo  afterwards  Investigated  the 
proceedings  and  took  the  matter  up  with  oth- 
er stockholders.  That  the  corporation  was 
insolvent  cannot  be  doubted.  It  liad  been 
running  behind  for  months,  and  Pantages 
alone  had  been  meeting  the  losses.  As  early 
as  December,  1011,  Eggleston  had  commenced 
proceedings  alleging  Insolvency.  Appellants 
when  Hie  thing  was  done  had  every  means  of 
knowledge  as  to  the  manner  in  which  the  re- 
ceiver was  appointed  and  aa  to  tixe  CMuddera- 
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tlon  tor  the  transfer  tliat  they  now  poaaen. 
Apparently  so  long  as  the  operation  of  the 
theater  continued  at  a  loss,  they  were  con- 
tent to  recognize  the  reoelyer'a  transfer  as 
a  valid  transaction.  Soon  after  it  began  to 
show  a  profit  this  action  was  began.  If, 
as  charged,  the  receivership  was  conceived 
in  fraud  and  conspiracy  and  the  transfer  was 
approved  by  the  conrt  through  suppression 
of  the  facts,  these  things  were  as  easily  dis- 
coverable then  as  now.  Even  as  a  direct  at- 
tack to  set  aside  the  transfer,  this  acticm 
would  be  too  late.  Wright  v.  Tacwna  Qas, 
etc.,  Co.,  68  Wash.  262, 101  Pac.  865;  Denny- 
Renton  Qay  &  Goal  Ck>.  v.  Bartorl,  87  Wash. 
MS,  151  Pac  1088.  Viewed  as  an  action  for 
fraud,  it  is  elementary  that  such  an  action 
must  be  brought  as  soon  as  the  party  alleg- 
ing fraud  is  charged  with  knowledge  of  it. 

A  most  careful  consideration  of  the  entire 
record  has  convinced  us  that  the  trial  court 
reached  the  correct  result. 

The  Judgment  is  afSrmed. 

MORRIS,  Q.  J.,  and  M0UI4T,  FDLLEEl- 
TOM,  and  PARKER,  33.,  oncor. 


ALDROAD  V.  NORTHERN  PAC  RT.  OO. 
(Supreme  Conrt  of  Washington.    Oct  21, 18160 

1.  CouMXBOE  «=327  —  Emplotsbs'  Liabiuit 
Acts— "Irtebstatx  CoioraBcx." 

Icing  a  refrigerator  car  to  receive  shipment 
of  fruit  tm  another  state  is  an  initial  move- 
ment after  which,  even  in  awitcfaing,  the  car  is 
engaged  in  interstate  commerce,  so  as  to  permit 
an  injured  bralceman  to  recover  under  federal 
Employers'  taability  Act  (Act  Oong.  April  22, 
1908.  r.  149.  .35  Stat  65  [U.  S.  Comp.  St  1913. 
H  8667-8665]). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
<3ent  Dig.  f  25;   Dec.  Dig.  «=»27. 

For  other  definitions,  see  Words  and  Phrases, 
Vint  and  Second  Series,  Interstate  Commerce.] 

2.  Masteb  ano  Skbvant  «=9286(S3>— Iitttt- 
Bixs  to  Skbvant— Plaob  ow  Wobk— Qnxs- 
TioN  fob  Jubt. 

Evidence  held  to  present  Jury  question 
whether,  in  switching  can,  dne  and  reasonable 
care  for  safety  of  employes  demanded  tiiat  the 
air  brakes  to  the  cars  be  conpled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1020;  Dec.  Dig.  «=» 
286(33).] 

8.  Masteb  Ai«n  Sebvant  ®=3lll— Injubixs  to 
Servant— AppLiCABiLrrT  of  Btatdtbs— In- 
tbbbtatk  ComoEBCK— Neolioxnob. 
Since  federal  Employers'  Liability  Act  gov- 
erns rights  of  the  parties  employed  in  interstate 
commerce,  a  servant  so  injared  is  entitled  to 
benefit  of  a  showing  of  the  master's  negligence 
without  showing  violation  of  the  federal  Safety 
Appliance  Act  (U.  S.  Comp.  St  1913,  H  8605- 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  216-217,  '255;  Dec  Dig. 
«=»111.] 

4.  Master  and  Sbbvaht  «=>270(14)  —  Injtt- 

BISS    to    SeBVANT— iNTEBSTAn    COHMBBCE— 

Movement  of  Tbains— Evidence— Aduissi- 

BIUTT. 

It  was  error  to  admit  plaintiff's  evidence,  on 
the  issne  whether  cars  were  in  a  train  movement 


or  switdiing  movement;  tha^  company  rules  re- 

anired  green  flags  on  rear  of  trains,  and  that 
liey  were  not  displayed  at  the  time  of  plaintifTs 
injury,  such  evidence  tending  to  show  sn  set  of 
negligence  independent  of  that  charged  as  cens- 
ing the  injai7. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  924;  Dec.  Dig.  <3=> 
270(14)!! 

5.  Masteb  and  Sebvant  ^=s>278(19)  —  Injt7- 
B1K8  to  Skbvant— Intebstatb  Commebce— 
Movbubht  ov  Tbains— EIvidbnob— Admissi- 
biutt. 

It  was  error  to  admit  train  bulletin  on  an- 
other division,  reqnirinc  cars  moving  on  main 
track  to  be  coupled  with  air,  the  manner  of 
moving  trains  on  another  division  having  no 
bearing  on  the  issne  whether  the  servant's  in- 
Jury  resulted  from  failure  to  couple  with  air. 

[E]d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  969;  Dea  Dig.  •» 
278(19)0 

6.  BXastxb  and  Sebvant  4=927(K14)  —  Injtt- 
BIES  TO  Sebvant— Intbbstatk  Coumebce— 
MovEUENT  OF  Tbaihb— Evidence— AD1U8SI- 

BILITT. 

It  being  admitted  that  cars  were  not  conpled 
with  air  when  plaintiff  brakeman  was  injured, 
proof  of  rule  reauiring  such  coupling  is  not  ad- 
missible; the  only  Inquiry  being  whether  failure 
to  couple  caused  the  injnry. 

[Ed.  Note.— IV>r  other  oases,  see  Msster  and 
Servant,  Cent  Dig.  f  924;  Dea  Dig.  «=> 
270(14).] 

7.  Evidence  «=963&— Opinions— Injtjbjbs  to 
Sebvaniv-Movement  of  'Tbainb. 

The  injured  servant  Iiaving  offered  testimony 
that  injury  resulted  from  release  of  air  brake, 
and  the  employer  having  offered  testimony  to 
show  that  it  did  not  so  result,  and  that  the  air 
could  not  have  been  released  instantly  so  as  to 
have  caused  the  injury,  it  was  error  to  permit 
plaintiff  to  testii^  whether  it  could  have  result- 
ed from  release  of  throttle,  no  qualification  be- 
ing shown,  snd  such  testimony  bemg  speculative, 
and  no  ne^igenoe  save  release  of  air  being  al- 
leged. 

[Ed.  Note. — EXnr  Other  cases,  see  Evidence, 
Cent  Dig.  H  2349-2352;    Dec.  Dig.  «=a539.] 

Department  1-  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  Al  Aldread  against  the  Northern 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

C.  H.  Winders,  of  Seattle,  for  appellant 
Grlflln  dc  OrUiD,  of  Seattle^  for  respondent 

OBADWICK,  3.  Respondent  was  engaged 
as  a  brakeman  In  a  switching  crew.  The 
crew  was  regularly  assigned  to  do  the  switch- 
ing in  and  between  Puyallup  and  Sumner 
during  the  berry  season.  The  distance  be- 
tween Puyallup  yards  and  Sumner  yards  is 
about  a  mile.  Over  this  intervening  space, 
switching  is  done  on  the  main  track.  At 
the  time  plaintiff  was  injured,  the  crew  was 
moving  two  cars,  a  flat  car  loaded  with  wood 
consigned  to  Sumner  and  a  refrigerator  car, 
with  passenger  equipment,  which  had  been 
Iced  at  the  icehouse  at  Puyallup  and  was  be- 
ing moved  to  the  Fruit  Growers'  Association 
warehouse  at  Sumner  for  loading.    The  car 
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was  there  loaded  and  thereafter  consigned  to 
Grand  Forks  In  North  Dakota.  The  engine 
was  backing  and  pulling  the  two  cars.  There 
was  a  step  or  footboard  on  the  tender. 
Switch  engines  are  usually  so  equipped,  for 
the  convenience  of  the  switchmen.  The  atr 
was  not  coupled  between  the  engine  and  the 
cars.  The  train  was  controlled  by  a  direct 
application  of  the  air  upon  the  engine. 

The  conductor,  the  swing  brakeman,  and 
respondent  rode  on  the  footboard  from  Meek- 
er Junction  to  Sumner.  Aa  the  train  slowed 
down  and  was  about  to  stop  at  the  station, 
the  conductor  and  the  swing  brakeman  step- 
ped oS  the  footboard.  Respondent  says  that 
just  as  the  train  was  about  to  stop  he  gave 
the  signal  to  the  fireman  to  stop;  that  the 
engine  did  stop ;  that  he  stepped  oft,  and  in- 
stantly the  engineer  released  the  air,  and  the 
momentum  of  the  cars  was  such  that  they 
struck  or  pushed  the  engine,  moving  it  for- 
ward about  three  feet;  that  the  footboard 
caught  him  on  the  back  of  the  foot  or  ankle, 
and  doubled  his  leg  over  his  foot,  crushing 
and  bruising  it  so  that  he  has  suffered  perma- 
nent Injuries.  Other  facts  will  be  mentioned 
in  our  discussion  of  the  law.  The  appeal  is 
prosecuted  from  a  verdict  and  Judgment  in 
favor  of  the  respondent. 

[1]  The  first  question  is  whether  the  fed- 
eral Employers'  liability  Act  applies  in  this 
case.  We  have  recently  examined  that  act 
and  reviewed  the  cases.  The  icing  of  the  car 
was  an  initial  movement  incident  to  Its  load- 
ing and  billing  to  a  point  outside  of  the  state, 
and  we  bold,  under  the  authority  of  Bolch  y. 
Chicago,  Milwaukee,  etc.,  Ry.  Co.,  90  Wlash. 
47,  155  Pac.  422,  that  it  was  engaged  in  in- 
terstate commerce  at  the  time  respondent 
was  injnred. 

[2]  Whatever  the  movement  may  be  called, 
under  the  testimony  of  respondent  the  ques- 
tion whether  dne  and  reasonable  care '  for 
the  safety  of  its  employes  demanded  of  ap- 
pellant a  coupling  of  the  air  is  for  the  Jury. 

[3]  The  most  material  inquiry  upon  the 
trial  was  whether  the  movement  of  the  cars 
from  Puyallup  yards  over  the  intervening 
space  Into  Sumner  yards  was  a  train  move- 
ment or  a  switching  movement,  respondent 
contending  that.  Inasmuch  as  there  were  two 
cars  and  an  engine  moving  over  the  track  be- 
tween the  two  yards,  It  was  a  train  move- 
ment, and  that  the  cars  should  hare  been 
coupled  with  the  air.  To  sustain  his  theory, 
respondent  sought  to  show  that  the  train  was 
moved  without  complying  with  the  Safety 
Appliance  Act  It  Is  possible  that  counsel 
were  of  opinion  that  it  was  necessary  to  show 
a  violation  of  the  Safety  Appliance  Act  In 
order  to  avail  themselves  of  the  right  to  a 
recovery,  notwithstanding  a  finding  of  neg- 
ligence on  the  part  of  the  respondent  Re- 
spondent is  entitled  to  that  benefit  under  our 
holding  that  appellant  was  engaged  in  inter- 
state commerce. 

The  Employers'  Uablllty  Act  of  Apill  22, 


1908,  86  Statutes  at  Large,  p.  66,  defines  tlw 
right  of  the  employd  in  sDch  cases,  and  the 
rights  of  the  parties  depend  upon  It  and  not 
on  the  Safety  Appliance  Act 

[4]  Counsel  was  permitted,  over  the  stren- 
uous objection  of  connsel  for  aj^wllant  to 
prove  a  rule  and  custom  requiring  all  tralm 
to  carry  markers  or  green  flags  upon  the 
rear  of  a  train,  and  that  such  markers  were 
not  displayed  npon  the  rear  car  at  the  time 
respondent  was  hart  While  the  presence  of 
the  markers  might  tend  to  prove  that  appel- 
lant was  engaged  In  a  train  movement  the 
absence  of  such  markers  could  have  no  rel- 
evancy whatever.  The  presence  or  absence 
of  the  markers  had  nothing  to  do  with  the 
accident  They  are  used  to  give  notice  to 
other  trains  of  the  movement  and  character 
of  a  train  running  with  or  opposite  to  them, 
to  avoid  collisions  and  to  indicate  ri^ts 
of  way.  The  error  of  the  court  in  admitting 
such  testimony  is  apparent  Its  presence  in 
the  record  Is  not  accotmted  for  apon  any  rea- 
sonable or  legal  grounds.  Counsel's  argn- 
ment  is  no  more  than  this:  If  markers  had 
been  displayed,  it  would  have  been  a  train. 
They  were  not  displayed,  and  it  was  a  train 
anyway.  It  neither  proves  nor  tends  to 
prove  any  fact  material  to  the  Issue.  Its 
tendency  was  to  convict  appellant  of  an  in- 
dependent act  of  negligence — a  disregard  of 
its  rules  which  in  no  way  contributed  to  the 
injury. 

Subject  to  the  well-settled  doctrine  that  no- 
tice of  a  defect  may  be  proved  by  other  ac- 
cidents occuring  at  a  given  place,  it  has 
been  repeatedly  held  that  evidence  of  an  in- 
dependent act  of  negligence  Is  not  material 
or  relevant  Dickey  y.  N.  P.  R.  Co.,  19  Wash. 
850,  53  Paa  847;  Henne  t.  Steeb,  etc.,  Co., 
37  Wash.  331,  333,  79  Pac.  938.  More  espe- 
cially when  the  act  complained  of  in  do  way 
contributed  to  the  injury.  1  Greenleaf  on 
Evidence  (14th  JBd.)  {  52. 

[S]  The  court  permitted  respondent  to  in- 
troduce a  train  bulletin,  issued  by  the  divi- 
sion superintendent  after  the  accident  to 
plaintiff,  requiring  all  cars  moved  between 
Sedro  Woolley  and  Clear  Lake,  Wash.,  to  be 
coupled  with  air.  This  seems  to  have  been 
relied  upon  as  an  admission  that  the  move- 
ment of  cars  along  a  main  track  constituted 
a  train  movement  and  not  a  switching  move- 
ment, and  to  show  inferentially  an  admission 
on  the  part  of  the  company  of  a  neKligent 
practice.  The  admission  of  this  testimony 
was  error.  The  manner  of  moving  trains 
upon  another  division  could  have  no  bear- 
ing on  the  question  in  this  case.  In  Boll 
V.  w;ashlngton  Cedar  Shingle  Co.,  8  Wash. 
27,  35  Pac.  405,  the  court  cited  and  relied  up- 
on the  case  of  Columbia,  etc.,  R.  R.  Co.  v. 
Hawthorne,  144  IT.  S.  202-207,  12  Sup.  Ct. 
591,  593  (36  L.  Ed.  405): 

"The  evidence  is  incompetent  because  the  tak- 
ing of  such  precautions  arainst  the  futare  i* 
not  to  be  construed  as  an  admission  of  respon- 
sibility for  the  past  has  ao  legitunateteodencr 
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to  proT*  that  tlia  defendant  had  been  negligent 
befote  die  accident  happened,  and  is  calculated 
to  distract  the  minds  of  the  pury  from  the  real 
issue,  and  to  create  a  prejudice  against  the  de- 
fendants." 

See,  also,  Carter  ▼.  Seattle,  21  Wash.  685, 
69  Pac.  600. 

[6]  Respondent  was  permitted,  oiver  the  ob- 
jection of  plaintiff,  to  Introduce  a  book  of 
rules  containing,  among  otbers,  the  follow- 
ing: "Train  pipe  must  be  connected  to  per- 
mit of  operation  throughout  the  train."  This 
too,  was  error.  Granting  that  the  inquiry, 
whether  the  movement  was  a  train  movement 
or  switching  movement,  was  material,  the 
offer  of  the  rule  did  not  tend  to  prove  or 
disprove  tbe  fact  It  is  admitted  that  the 
air  was  not  coupled,  and  the  only  inquiry 
then  is  did  the  accident  occur  because  it 
was  not  coupled,  not  whether  the  rule  re- 
quired it  to  be  so.  To  Illustrate,  appellant 
could  not  have  offered  the  rule,  tbe  cars 
not  being  coupled  with  air,  to  prove  that 
it  was  engaged  in  a  switching  movement,  al- 
though the  construction  put  upon  such  rules 
by  those  who  operate  under  them  is  often 
given  great  weight  in  determining  a  disputed 
fact  If  it  were  admitted  or  were  proved  by 
independent  evidence  that  the  engine  and 
cars  made  up  a  train  within  the  meaning  of 
the  Safety  Appliance  Act,  and  the  order  of 
tbe  Interstate  Commerce  Commission,  the 
rule  might  then  be  admitted  to  make  a  prima 
facie  case  of  negligence. 

[7]  After  respondent  had  developed  his 
case  upon  tbe  Issues  made  by  the  complaint 
and  answer,  that  is,  that  the  engineer  had 
negligently  released  the  air  at  the  very  mo- 
ment that  the  engine  stopped,  and  appellant 
bad  produced  a  number  of  witnesses  whose 
testimony  tended  to  disprove  this  theory,  and 
to  attlrmatively  show  that  the  air  had  not 
been  released  at  all,  and,  further,  that  the  air 
could  not  have  been  instantly  released,  but 
that  the  operation  would  require  from  8  to 
11  seconds,  respondent  was  put  upon  tbe 
stand  in  rebuttaL  He  was  Interrogated  as 
follows: 

"In  answer  to  a  question  of  Mr.  Winders' 
you  stated  that  it  was  the  action  of  the  cars  in 
pressing  and  bumping  against  tbe  engine  that 
caused  the  tanlc  or  the  footboard  to  back  over 
you?  •  •  •  That  that  was  what  caused  the 
tank  to  back  over  you;  X  want  to  ask  you 
.whether  you  know  whether  it  was  that  or 
whether  it  was  steam  applied  to  tbe  cylinder 
from  the  locomotive? 

"Mr.  Winders:  I  object  to  that  on  tbe  ground 
that  it  is  leading  and  suggestive. 
.  "Mr.  Griffin:  The  witness,  if  your  honor 
idease,  should  always  have  an  opportunity  to 
explain  liis  answers.  He  has  made  an  answer 
to  a  question  which  he  did  not  thoroughly  un- 
derstand, and  he  should  be  given  an  opportunity 
lo  correct  it. 

,  "Mr.  Winders:  It  is  for  tbe  Jury  to  say 
whether  he  understood  it. 

"Mr.  Griffin:  I  call  the  witness'  attention  to 
that  one  answer,  and  I  desire  the  witness  to 
have  an  opportunity  to  explain  it. 

"Mr.  Winders:  He  said  the  reason  be  got  butt 
was  because  tbe  engineer  released  the  air  on  the 
engine. 


"Mr.  Griffin:  We  still  insist  HaA  was  tb«  rea- 
son be  was  hart 

"Mr.  Winders:  Then  why  are  you  trying  to 
inject  it  here  that  it  was  because  of  something 
else? 

"Q.  (Mr.  Griffin).  Was  there  any  answer 
which  you  make  to  Mr.  Winders'  question  which 
you  wanted  to  correct? 

"Mr.  Winders:  I  object  to  that  on  the  ground 
it  is  incompetent 

"Mr.  Winder*:  I  object  to  that  question,  if 
your  honor  please,  and  there  is  nothing  before 
the  court 

"Mr.  Griffin:  Jost  explain  the  answer,  if  you 
wish  to. 

"A,  I  answered  Mr.  Winders'  question  last 
Friday  as  I  understood  his  question.  There 
might  hare  been  steam— the  throttle  might  have 
been  leaking  steam,  or  there  might  have  been 
other  causes,  wliereas,  as  be  released  his  straight 
air  that  it  might  have  forced  the  engine  back.  I 
answered  Mr.  Winders'  question  the  way  I  un- 
derstood him  to  ask  me.  X  could  not  say  but 
what  this  was  a  defective  throttle  at  the  time, 
but  if  the  engineer  bad  held  on  his  brakes  they 
would  not  have  come  back." 

Mr.  Winders  moved  to  strike  the  answer, 
and  Mr.  Griffin  said: 

"I  am  perfectly  willing^  that  that  portion  of 
the  answer  should  be  stricken." 

While  tbe  record  is  confused.  It  Is  likely 
that  the  court  ordered  it  stricken.  Mr.  Grif- 
fin asked  the  further  question: 

"Q.  Was  there  any  further  explanations 
which  you  wish  to  make,  Mr.  Aidread?" 

Witness  was  allowed  to  answer  over  objec- 
tion: 

"Well,  I  simply  want  the  jury  to  imderstand 
that  I  answered  Mr.  Winders'  question  last  Fri- 
day as  I  understood  his  question.  I  made  the 
remark  that,  had  the  engineer  held  on  to  his 
straight  air  the  instant  be  came  to  this  stop, 
that  these  causes  would  not  have  occurred. 
"There  might  have  been  something  else  happened 
then — there  might  have  been  a  leaky  throttle,  or 
there  might  have  been  other  power  which  would 
cause  that  engine  to  come  back  and  catch  me, 
that  is  all—" 

Mr.  Winders  again  moved  to  strike.  Mr. 
Grlffln  said,  "I  consent  that  the  leaky  throt- 
tle may  be  thrown  out,"  but  followed  It  by 
tbe  question:  . 

"Wliat  I  wanted  to  ask  was  this,  if  your 
honor  please,  to  find  out  whether  or  not  when 
the  brake  was  released  the  engine  might  have 
l>een  pushed  ahead  by  reason  of  the  throttle  not 
having  l>een  completely  shut  off — by  steam  ap- 
plied in  tbe  cylinders. 

"Q.  (Mr.  Griffin).  Don't  refer  to  any  leaky 
throttle  or  anything  of  tbe  kind,  but  might  tbe 
train  have  been  propelled  backward  by  the  ac- 
tion of  steam  as  well  aa  by  the  bump? 

"A.  Yes. 

"Mr.  Winders:  I  object  to  that  on  the  same 
ground,  as  not  any  issue  in  this  case. 

"Mr.  Griffin:  It  is  an  issue.  We  allege  that 
the  train  was  backed  up  wrongfully,  caKleasly, 
and  negligently. 

"The  Court:  I  will  overrule  the  objection  and 
allow  you  an  exception." 

The  admission  of  this  testimony  is  so  ob- 
viously prejudicial  that  it  needs  no  discus- 
sion. But  counsel  insists  that  it  was  within 
the  issues  aa  tendered  in  his  complaint.  We 
are  not  disposed  to  hold  that  any  negligence 
other  than  tbe  misuse  of  the  air  was  cliarged 
in  the  complaint,  but.  If  so.  It  was  an  abuse 
of  discretion  on  tbe  part  of  the  court  to  re- 
ceive such  testimony.     It  was  speculative 
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The  opinion  of  respoaaent  had  no  foundation 
of  fact  to  sustain  it,  nor  was  it  shown  that 
he  was  capable  of  expressing  an  opinion. 
Furthermore,  the  issue  had  been  waived  if 
tendered.  The  only  testimony  respondent 
was  free  to  offer  in  rebuttal  was  such  as 
tendered  to  rebut  the  affirmatiTe  testimony  of 
the  appellant 

For  all  these  reasons,  a  new  trial  must  be 
had.  The  issues  will  be  greatly  simplified. 
The  only  Issue  Is  whether  the  air  was  releas- 
ed, and,  if  so,  whether  the  cars  would  not 
have  pushed  the  engibe — if  they  did  push  it 
— ^if  the  engine  and  cars  had  been  coupled 
with  the  air. 

Reyersed  and  remanded. 

MOUNT  and  ELLIS,  JJ.,  concur.  MOB- 
BIS,  0.  J.,  concurs  in  the  residt 


PBTERBIAN  t.  GOSS  et  aL    (No.  12768.) 
(Supreme  Court  of  Washington.    Oct.  17, 1916.) 

1.  OONTBACTS  «=s>289(l)— BUILDmO  OOKTBAOTS 

— "Othee  Oontkactobs." 
A  general  contract  for  the  construction  of  a 
building,  the  contracts  for  the  ezcaration,  heat- 
ing, plumbing,  electric  work,  and  painting  of 
which  were  let  to  other  contractors,  which  re- 
quired cmy  contractor  or  subcontractor  claiming 
damages  on  account  of  delay,  etc.,  of  "other  con- 
tractor*" to  make  written  daim  within  48  hours, 
does  not  apply  to  disputes  between  any  of  these 
contractors  and  their  own  materialmen  or  sub- 
contractors; the  latter  not  being  parties  to  the 
contract. 

[Bd.   Note.— For   other  cases,   see   Ctontraets, 
Otat  Dig.  {{  1372-1381;   Dec  Dig.  *=»299a).] 

2.  DaUAQES  ^=»4S  —  BTnLDINO  CJONTBAOTB  — 

Offset  roR  Defective  Matbbial. 
Where  Inspectors  for  a  school  building  refus- 
ed a  quantity  of  material  furnished  by  the  sub- 
contractor of  a  general  contractor,  because  of 
lack  of  finish,  and  the  general  contractor  was 
compelled  to  handle  and  refinish  the  defective 
material,  he  could  offset  this  expense  in  suit  by 
the  subcontractor.  , 

[Ed.   Note. — For  ether   cases,'  see   Damages, 
Cent  Dig.  H  92-98;  Dec.  Dig.  ^=>49.] 

8.  DAicaoKS  «=94S  —  BTmnnta  Contraots  — 

DAltaOXS  FOB  DeLAT— OVEBRKAO  EXPBNBBS. 

In  suit  by  subcontractor  to  recover  on  his 
contract,  loss  of  overhead  expense  caused  by  his 
delay  was  not  allowable  as  an  offset  against  him, 
where  the  item  consisted  of  salaries  paid  the  su- 
perintendent manager,  and  general  bookkeeper 
of  the  general  contractor  during  time  when  the 
building  was  not  completed  in  other  particulars, 
which  required  the  continuance  of  these  general 
employes  in  their  duties,  irrespective  of  me  sub- 
contractor's delay. 

[Ed.   Note.— For   other   cases,   see   Damages, 
Cent  Dig.  gf  92-98;   Dec.  Dig.  «=»45.] 

4.  Dakaoes  «=»30  —  BnH'niNa  Contbactb  — 
Damages  fob  Dei.at— Loss  in  Ebection  Ef- 

FICIENCT. 

In  suit  by  subcontractor  to  recover  on  his 
contract  loss  in  efficiency  of  carpenters  employ- 
ed, caused  by  his  delay,  was  not  allowable  as  an 
offset  against  him,  where  the  percentage  of  such 
loss  was  conjectural  and  rested  on  conclusions  of 
witnesses  which  appeared  too  high. 

[I!d.   Note.— For   other   cases,   see  Damages, 
Cent  Dig.  8  222 ;   Dec  Dig.  «=>30.] 


S.  Daicaoks  4=>86  —  BtJii.tnHa  OosrnuoTS  - 
Loss  BT  Delay— Intbbebt  on  Honkt  Hot- 
no  wed. 
In  suit  by  subcontractor  to  recover  on  bit 
contract,  the  general  contractor  waa  entitled  to 
counterclaim  for  interest  paid  on  moner  necM- 
sarily  borrowed  to  carry  on  the  work  becauFe  hu 
estimates  were  held  up  by  delay  of  the  sutx-on- 
trmctor  in  furaishing  material. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  iS=>36.] 

Department  1.  Appeal  from  Superior 
Court,  Pi«ce  Ck>unty;    E.  M.  Card,  Jadge> 

Action  by  T.  F.  Petennan  againat  Anna 
Maria  Ooss  and  others.  From  a  Judgment 
for  plaintifT,  defendanta  aiveaL  Reversed, 
with  Instructlona. 

Fogg  &  Fogg,  of  Tacoma,  for  appellants. 
John  E.  Qallagher,  of  Tacoma,  for  respond- 
ent. 

FEB  CUBIAM.  Tacoma  School  District 
No.  10,  on  September  0,  1912,  let  to  F.  H. 
Ooss,  the  general  contract  for  the  construc- 
tion of  the  Central  School  building  in  the  dty 
of  Tacoma.  This  contract  required  the  build- 
ing to  be  completed  by  July  16,  1913.  The 
contracts  for  excavation,  heating,  plumbing, 
electric  yrork,  and  painting  were  let  to  other 
contractors.  Cioss"  contract  contained  the 
following  proyl8l<ms: 

"(1)  Oontracior.  The  contractor  is  to  provide 
all  materials  and  labor  necessary  for  the  com- 
plete and  substantial  execation  of  everything  de- 
scribed, shown  or  reasonably  implied  in  the 
drawings  and  specifications  for  his  part  of  the 
work,  fnclnding  all  transportation,  scaffoldinc, 
apparatus  and  tools  necessary  for  the  same.  All 
materials  shall  be  the  best  of  their  respective 
kind,  and  all  workmanship  shall  be  of  the  best 
quality. 

"(2)  Othtr  Contraetori.  The  general  contrac- 
tor snail  allow  the  contractors  tor  parts  of  the 
work  not  included  in  bis  contract  proper  room 
for  the  storage  of  their  materials  and  the  execu- 
tion of  their  work.  The  contractors  shall  work 
in  harmony.  The  architects  and  superintendent 
will  settle  all  differences  arising,  and  their  advice 
and  orders  shall  be  binding  and  final.  Each  con- 
tractor is  to  carefuUy  read  all  of  the  specifica- 
tions, so  as  to  better  understand  bis  part  of  the 
work.  The  contractors  are  to  carry  on  their 
work  at  all  times  with  the  greatest  reasonable 
rapidity  under  the  direction  and  to  the  satisfac- 
tion of  the  architects,  superintendent  and  owner. 

"(3)  Interpretation  of  Draicinge.  In  the  event 
of  any  doubt  or  question  arising  respecting  the 
true  meaning  of  the  drawings  or  specifications, 
reference  shall  be  made  to  the  architects,  whose 
decision  shall  be  final  and  conclusive. 

"(4)  Damagct  Claimed  for  Delayt  by  OtXer 
Contraotor*.  Should  any  contractor  or  subcon- 
tractor claim  damages  on  account  of  the  delay, 
negligence  or  carelessness  of  other  contractors, 
or  for  any  other  cause,  be  must  declare  the 
amount  oi  such  damages  and  make  claim  for 
same  in  writing  at  the  time  the  damage  is  in- 
curred. He  shall  deliver  such  written  claim  to 
the  architects  or  superintendent  and  to  the  party 
at  fault,  within  48  hours  of  the  occurrence,  that 
such  claim  may  be  adjusted  by  the  architects  or 
superintendent  Failure  to  act  aa  provided  above 
will  render  such  claim  null  and  void. 

"(6)  The  heating,  plumbing,  electric  work, 
painting  and  general  excavation  will  be  let  in 
separate  contracts,  and  are  not  included  in  the 
general  contract." 
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On  November  4,  1912,  Goss  entered  Into  a 
gnbcontract  wltb  tbe  Petarmaa  Manafactor- 
tag  Company  to  supply  the  necessary  mlll- 
worfc  for  the  buUdlns.  This  contract  was 
•s  foUows: 

"Contract  fer  Mfflwork  for  Central  School. 
"Taconut,  Washington,  Nov.  4Ui,  1912. 

"We  propose  to  furnish  yon  all  the  millwork 
to  be  ased  m  the  conatmctlon  of  the  new  Central 
■diool  boildinB  situated  on  Soath  G.  street  be- 
tween Soath  7th  and  South  8th,  In  the  city  of  Tar 
coma,  according  to  plans,  specifications  and  de- 
tails prepared  by  the  architects.  Heath  &  Oovt^ 
for  the  sum  of  eight  thousand  seven  hundred 
doUars  (^700),  ddiTered  to  the  building  site. 

"TJdlrery. 

"We  agree  to  keep  in  touch  wltii  the  contrac- 
tor of  this  building  and  famish  said  millwork 
when  needed  and  in  such  a  manner  so  as  not  to 
detain  the  progress  of  the  building, 

"Terms. 

"Eighty  per  cent,  to  be  paid  upon  ddivery  of 
material,  on  or  before  the  10th  of  each  month  for 
all  material  delivered  during  the  preceding 
month  and  the  remaining  20  per  cent,  to  be  paid 
when  building  is  completed  and  millwork  accept- 
ed by  architects.  (Said  80  per  cent,  to  be  paid 
upon  approval  of  millwork  by  the  architects.) 

"We  agree  to  make  good  any  defects  in  materisl 
or  workmanship  for  a  i>eriod  of  six  months  after 
final  acceptance  by  the  architects  as  required  by 
the  specifications. 

"It  is  further  understood  that  we  have  read  all 
the  general  conditions  of  the  architects'  specifica- 
tions, and  the  specifications  connected  with  our 
portion  of  the  work,  and  this  bid  and  agreement 
IS  made  in  accordance  therewith." 

The  subcontractor  began  turnlBhlng  mill- 
work  on  December  6,  1912,  and  contlQued  to 
do  so  until  November  8,  1913.    The  building 
was  ready  for  the  interior  Aolah  on  Apdl 
30, 1913,  and  the  subcontractor  began  supply- 
ing material  therefor  <«  Hay  1,  1918.    From 
this  date  ontU  September  11,  1013,  constant 
protests  were  made  by  the  contractor  against 
the  dday  in  furnishing  millwork.    On  Feb- 
ruary 10,  1013,  the  Peterman  Company  was 
paid  $838  on  account,  and  <hi  June  28,  1813, 
was  paid  12,000  on  a  bill  rendered  for  |4,000. 
F.  H.  Goss  having  died,  his  widow  was  ap- 
p«dnted  executrix,  and  proceeded  wltb  the 
contract.    On  bet  refusal  to  pay  the  balance 
of  the  contract  price  in  the  sum  of  $6,762, 
together    wltb    a    daim   of   $721    for    ex- 
tras, the  Peterman  Manufacturing  Company 
brought  suit  for  $6,483  against  the  executrix 
and  the  sureties  upon  the  contractor's  bond. 
The  defendants  set  up  a  counterclaim  for 
damages  In  the  sum  of  $548.83  for  material 
the  plaintiff  had  neglected  to  supply,  and 
which  was  procured  at  the  contractor's  ex- 
pense;   $818  for  expense  of  handling  and 
lefinlabing  defective   miUwork;    $1,120   for 
overhead  expenses  for  70  days'  delay;   $1,- 
412.S0  for  25  per  cent,  loss  in  erection  efD- 
dency   and  expense,  due  to  delay  on  the 
part  of  the  subcontractor;    and  $122.50  for 
Interest  paid  on  money  borrowed  by  reason 
Of  the  plaintiff's   delay.     The   action   was 
tried  by  the  court,  which  reduced  plaintiff's 
daim  for  extras  to  $389.50,  and  reduced  de- 
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fendants'  set-off  for  plalatlfTs  failure  to  fur- 
nish items  called  for  by  the  contract  to  $440.- 
83.  The  balance  of  plaintiff's  contract  price 
was  allowed  in  fuU  and  judgment  given  for 
plaintiff  in  the  sum  of  $5,710.67,  The  de- 
fendants appeal. 

The  only  question  Involved  on  this  appeal 
ia  the  right  of  appellants  to  set  off  the  items 
of  $818,  $1420,  $1,412.50,  and  $122.60  set  out 
above. 

[1]  In  its  memorandum  decision  the  trial 
court  recited  that: 

"Defendant  claims  items  amounting  to  $613 
for  working  over  imperfect  millwork.  The  court 
finds  that  defendant  is  not  entitled  to  credit  for 
these.  No  notice  of  any  such  claim  was  given 
at  the  time  as  required  by  qwcifications  on  page 
7." 

"Defendant  claims  that  they  were  damaged  by 
delay  on  the  part  of  plaintiff  in  furnishing  ma- 
terials. Items  amounting  to  $2,654.50.  The 
court  finds  that  plaintiff  did  occasion  consider- 
able delay  by  not  furnishing  the  millwork  as  re- 
quired. However,  defendants  never  gave  notice 
of  their  claim  in  this  respect  as  required  by  the 
specifications  on  page  7." 

The  provision  referred  to  by  the  court  as 
being  on  page  7  of  the  specificatioas  is  the 
paragraph  numbered  4  which  we  have  quoted 
from  the  contract 

Construing  the  different  sections  of  the 
spedflcations  together,  we  think  It  is  plain 
that  the  term  "other  contractors,"  as  used  in 
this  section,  does  not  have  reference  to  the 
subcontractors,  or  materialmen,  under  the 
general  contractor.  There  were  several  other 
contracts  on  this  building  "not  Included  in 
the  general  contract,"  such  as  those  for 
putting  in  the  heating  plant,  plumbing,  elec- 
tric work,  painting,  and  the  general  excava- 
tion. One  provision  of  the  specifications  Is 
to  the  effect  that: 

"The  general  contractor  shall  allow  the  con- 
tractors for  parts  of  the  work  not  included  in 
his  contract  proper  room  for  the  storage  of  their 
materials  and  the  execution  of  their  work." 

Among  several  contractors  on  different 
parts  of  the  work,  it  Is  but  natural  that  some 
conflicts  may  arise,  and  with  that  In  view  It 
was  provided  that  any  claims  for  damages 
on  account  of  the  delay  or  negligence  of  any 
of  them  must  be  promptly  referred  to  the 
architects  or  superintendent  for  the  purpose 
of  adjustment.  Controversies  between  any 
of  these  contractors'  and  their  materialmen 
or  laborers  were  sufbsidiary  matters  for 
which  no  arbitration  was  provided  in  the 
spedflcations.  If  the  troubles  of  any  of  the 
cbntractors  with  their  own  materialmen 
should  occasion  delay  In  the  work  of  the  oth- 
er contractors,  the  offending  contractor  could 
be  brought  to  book  by  the  arbitrators;  but 
there  is  nothing  in  the  specifications  to  Indi- 
cate an  intent  that  the  arbitrators  should  go 
beyond  the  contractors  themselves  to  settle 
disputes  which  they  might  have  with  mate- 
rialmen who  were  in  no  sense  parties  to  the 
contracts  with  the  sdiool  district.  The 
school  district  would  have  no  right  of  action 
against  the  materialmen  or  subcontractors 
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of  a  contractor.  If  tbe  contracting  parties 
bad  Intended  to  refer  these  subsidiary  dis- 
putes to  the  arbitration  of  the  school 
district's  representattves,  the  specifications 
should  have  so  declared  in  express  terms, 
and  not  left  the  matter  to  be  implied  from 
the  chance  signification  of  some  term  em- 
ployed. That  this  was  the  interpretation  of 
the  architect  la  shown  by  the  fact  that  he 
refused  to  Interfere  between  appellants  and 
respondent,  or,  as  he  testified,  "between  the 
general  contractor  and  his  subcontractors." 

We  think  the  trial  court  was  In  error  In 
applying  this  paragraph  of  the  specifications 
to  the  subject-matter  of  the  dispute  between 
appellants  and  respondent  Since  it  is  with- 
out application,  it  was  not  necessary  for  ap- 
pellants to  present  any  written  claim  declar- 
ing the  amount  of  their  damages  to  the  ar- 
chitects or  superintendent  or  to  the  resiwnd- 
ent,  within  48  hours  of  the  occurrence,  or  at 
alL 

[2]  The  relations  of  the  appellants  and  re- 
spondent not  being  gOTcmed  by  the  fore- 
going section  of  the  specifications,  it  remains 
to  Inquire  whether  appellants'  counterclaim 
is  substantiated  by  the  evidence.  The  appel- 
lants make  no  claim  for  the  $109.83  worth  of 
material  furnished  by  them  and  rejected  by 
the  court  as  not  properly  chargeable  against 
respondent.  As  to  the  item  of  $913,  charged 
against  respondent  for  the  expense  of  cull- 
ing, loading,  and  unloading  lumber,  and  of 
labor  In  resandlng  and  finishing  imperfect 
mlllwork,  the  evidence  of  appellants  stands 
without  contradiction  that  the  Inspectors  for 
the  school  district  refused  a  quantity  of  ma- 
terial furnished  by  respondent  because  of 
lack  of  finish;  that  respondent  refused  to 
take  most  of  it  back;  that  appellants  were 
compelled  to  have  it  sanded  by  hand  instead 
of  machine  sanded  as  the  specifications  re- 
qnlred;  and  that,  from  the  actual  time  book 
kept  on  that  work,  the  expense  of  resandlng 
was  $700,  of  cniling  the  lumber,  $150,  and  of 
loading  and  unloading  culled  lumber,  $63. 
We  think  that  appellants  are  entitled  to  off- 
set the  expense  of  handling  and  reflnisliing 
defective  material  in  these  sums  which  ag- 
gregate $913. 

[3]  As  to  the  items  of  $1,120  for  overhead 
expense,  25  per  cent  loss  in  erection  efficien- 
cy amounting  to  $1,412.50,  and  Interest  in 
the  sum  of  $122.50,  which  appellants  were 
required  to  pay  on  Imrrowed  money,  the  evi- 
dence is  not  so  satisfactory.  While  it  clearly 
shows  wrongful  delay  on  the  respondent's 
part  the  determination  of  the  amount  of 
damages  to  be  allowed  therefor  presents  the 
difficulty.  The  item  of  $1,120  for  overhead 
charges  Is  made  up  from  the  salaries  paid 
the  superintendent,  manager,  and  general 
bookkeeper  of  appellants  from  July  16  to 
September  24,  1913,  inclusive;  the  latter  be- 
ing the  day  on  which  the  building  was  ac- 
cepted by  the  school  district.  The  evidence 
shows  that  the  brickwork  was  not  completed 


on  July  16th,  and  that  the  plastering  was  not 
fnlly  completed  until  some  time  in  November. 
These  were  matters  requiring  the  contlna- 
ance  of  those  general  employ^  in  the  dis- 
charge of  their  duties,  irrespecttve  of  the 
delay  in  famishing  the  mUlwork,  and  we  do 
not  think  It  was  clearly  proved  that  their 
continued  employment  waa  due  to  the  delay 
of  respondent  The  latest  complaint  of  de- 
lay in  furnishing  materials  is  dated  July 
19,  1913,  with  the  exception  of  one  on  Sep- 
tember 11,  1913,  conoemiog  glass  to  be  put 
in  the  tower,  which  respondent  refused  to 
supply  on  the  theory  it  was  not  within  his 
contract  We  hold  that  the  Item  of  overhead 
charges  Is  not  a  proper  subject  of  set-off 
against  respondent's  claim. 

[4]  The  item  of  $1,412.50,  constitnttng  25 
per  cent  of  loss  in  erection  efficiency,  is 
claimed  as  excess  of  cost  of  installing  the 
finish,  due  to  the  necessity  of  shifting  carpen- 
ters from  one  piece  of  work  to  another  be- 
cause of  the  lack  of  material  for  finishing  off 
one  room  before  proceeding  to  another.  The 
only  evidence  as  to  this  was  the  testimony  of 
the  Teeters,  father  and  son,  who  occupied  the 
positions  respectively  of  superintendent  and 
carpenter  foreman,  and  seems  to  have  been 
more  in  the  nature  of  conclusions  of  the  wit- 
nesses. The  foreman  testified  that  carpen- 
ters were  laid  off  when  there  was  no  work; 
from  10  to  15  being  laid  off  three  or  fonr 
times.  The  bookkeeper  also  testified  that  as 
many  as  10  carpenters  were  laid  off  at  a 
time,  and  that  carpenters  were  discharged 
half  a  dosen  times.  The  superintendent  tes- 
tified that  he  eonld  have  worked  25  carpen- 
ters at  a  time,  if  he  bad  had  the  material, 
bat  that  on  account  of  delay  in  receiving  It 
he  worked  but  6  carpenters.  It  appears  from 
this  evidence  that  appellants  were  not  put 
to  the  expense  of  carrying  the  carpenters 
when  there  was  no  work.  There  was  doubt- 
less some  loss  In  the  eflldency  of  the  force 
from  being  shifted  back  and  forth  between 
the  rooms  because  of  the  lack  of  material. 
But  there  is  no  satisfactory  evidence  as  to 
the  amount  of  snch  loss.  The  conclusions  of 
the  witnesses  are  certainly  high  when  they 
declare  that  It  was  one-fourth  of  the  expense 
of  Installing  the  finish.  The  school  district 
waived  its  demurrage  claim  of  $100  per  day 
against  the  contractor,  necessitating  the  ex- 
clusion of  that  item  from  consideration. 

[B]  Respecting  the  counterclaim  of  $122.50 
for  Interest,  H.  F.  Goss  testified  that  It  wns 
necessary  to  borrow  money  to  carry  on  the 
work,  because  his  estimates  were  held  up  by 
reason  of  lack  of  mlllwork  for  the  building: 
that  he  borrowed  $5,000  on  July  26,  1913, 
and  $4,000  on  August  13,  1913,  on  which  in- 
terest was  paid  in  the  total  amount  of  $122.- 
50.  This  evidence  is  direct  and  positive,  and 
was  not  contradicted.  The  evidence  further 
shows  that  the  last  estimate  allowed  and 
paid  prior  to  final  acceptance  of  the  building 
was  on  July  4,  1913.    The  neces^ty  for  bor- 
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rowing  tlila  money  wan  due  to  delay  In  get- 
ting mlllwork  for  tbe  Interior  flnlah.  The 
contract  provided  for  payment  of  estimates 
every  two  weeks,  and  the  failure  to  make 
any  estimates  between  July  4  and  September 
24,  1813,  was  due  to  inabUlty  Jto  anlsh  up 
the  Interior  on  account  of  lack  of  mlllwork. 
We  think  this  Interest  was  a  proper  element 
of  damage,  and  should  have  been  allowed 
to  appellants 

The  Judgment  will  be  reversed,  with  In- 
structions to  reduce  the  Judgment  in  favor 
of  respondent  by  deducting  therefrom  the 
items  of  $913  and  $122.60,  totaUng  $1,036.60. 
The  appellants  will  recover  ooets  of  appeal. 


LEB  et  al.  v.  PARCO  THEATER  CO.  et  aL 

(No.  13380.) 

(Supreme  Court  of  Washington.    Oct  20, 1916.) 

1.  JunoMXNT  9=3668(1)  —  Cowchjsivenesb  — 
PERsgNB  Bound. 

Where,  in  action  to  forcelose  mecbanic's  lien 
on  theater  bnildlnfr,  the  lot  owners  intervened, 
claiming  title  to  building  and  fixtnrea,  and  a 
chattel  mortgagee  of  tbe  fnmitare  and  equipment 
intervened,  asking  foreclosure,  and  the  purchase- 
money  mortgagees  of  such  furniture  and  equip- 
ment, when  brought  in,  disclaimed  interest,  the 
judgment,  awarding  the  property  to  various 
claimants,  not  appealed  from  by  the  purchase- 
money  mortgagees,  could  not  be  questioned  in 
their  subsequent  action  of  foreclosure,  even 
though  the  copy  of  the  chattel  mortgage  served 
on  them  in  the  first  action  was  incorrect,  or  such 
mortgage  was  in  fact  void  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  !g  1181,  1188;  Dec.  Dig.  «=»fl«8(l).] 

2.  Chattei,  Mortoaoes  <S=>278— Fobeclosttbs 
— ^Deficiency  Judgments. 

Where  foreclosure  of  chattel  mortgage  for 
purchase  money  failed,  owing  to  holders  dis- 
claimer in  former  suit  by  chattel  mortgagee,  evi- 
dence held  not  to  authorize  deficiency  judgment 
against  the  individual  defendants. 

[Ed.  Note.-^Por  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  667 ;  Dec.  Dig.  <3=>278.] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;  Edward  C.  Mills, 
Judge. 

Suit  by  L.  li.  Lee  and  another  against  tbe 
Pasco  Theater  Company  and  others.  From  a 
Judgment  against  the  trustee  in  bankruptcy 
for  the  company,  and  denying  relief  as  to 
other  defendants,  plaintiff  appeals.    Affirmed. 

Chas.  W.  Johnson,  of  Pasco,  for  appellant. 
Gerard  Byzek  and  DrlscoU  &  Leonard,  all 
of  Pasco,  for  respondents. 

MAIN,  J.  The  purpose  'of  this  action  was 
to  foreclose  a  chattel  mortgage  as  against 
the  defendant  Pasco  Theater  Company,  a 
corporation,  and  for  a  deficiency  Judgment 
against  the  other  defendants.  The  trial  re- 
sulted in  a  Judgment  against  the  trustee  in 
bankruptcy  appointed  by  the  federal  District 
Court  for  the  Pasco  Theater  Company  for  the 
amount  demanded  in  tbe  complaint.  As 
against  the  other  defendants  relief  was  de- 


nied. From  this  judgment  thepladntlfl  prose- 
cutes the  appeaL 

The  controlling  facts  are  these :  Some  time 
dniing  tbe  early  part  of  the  year  1914,  the 
Pasco  Theater  Company  was  organised  for 
the  purpose  of  taking  over,  completing,  and 
cq)erating  an  incom];(lete  theater  in  Pasco, 
Wash.,  known  aa  tbe  Cord  Theater  Company 
property.  After  assuming  control  of  tbe  prop- 
erty tbe  Pasoo  Theater  Company  purcliased 
from  the  appellants  certain  chairs,  draperies, 
carpets  and  other  articles  of  personal  prop- 
erty for  the  purpooe  of  furnishing  and  equip- 
ping tbe  theater.  In  payment  for  these  arti- 
cles two  notes  were  given,  one  for  $5^86, 
which  represented  tbe  price  of  tbe  chairs,  and 
the  other  for  $504.75,  which  represented  the 
purchase  price  of  the  other  articles.  For  tbe 
purpose  of  securing  the  payment  of  tbe 
$555.86  note  a  chattel  mortgage  was  given  up- 
on all  the  property  which  had  been  sold  by 
the  appellants  to  the  theater  company.  This 
included  tbe  chairs,  draperies,  and  carpets. 
The  note  and  mortgage  were  executed  by  the 
corporation  and  not  by  tbe  other  defendants 
as  individuals.  Throughout  tbe  briefs  fre- 
quent reference  is  made  to  the  note  not  secur- 
ed by  the  mortgage,  but  as  that  note  is  not 
involved  in  this  action,  no  further  reference 
will  here  be  made  to  it 

On  January  25,  1915,  the  present  action 
was  instituted.  Prior  to  the  time  this  action 
was  begun,  an  action  in  tbe  same  court, 
entitled  Barr  v.  Ryzek  et  al.,  was  pending. 
In  that  action  the  plaintiff  had  furnished  ma- 
terial and  performed  labor  upon  the  theater 
building,  and  was  seeking  to  foreclose  a  lien. 
There  were  a  number  of  other  lien  claimants 
in  the  action  either  as  defendants  or  as  Inter- 
veners. John  Ryzek  and  wife,  who  claimed 
to  be  the  owners  of  the  theater  property,  were 
parties  defendant,  and  J.  A.  Ryzek,  a  mort- 
gagee, was  also  a  party-  defendant  John 
Ryzek  and  wife  appeared  in  tbe  action  by 
answer  and  cross-complaint.  In  their  cross- 
complaint  they  claimed  title  to  the  building 
and  the  lot  upon  which  It  was  located,  and 
also  claimed  the  fixtures  and  equipment  in 
tbe  building,  including  the  curtains,  floor 
coverings,  and  draperies.  By  this  cross-com- 
plaint the  appellants  here,  Lee  and  Perry, 
were  made  parties  and  brought  into  the  ac- 
tion. J.  A.  Ryzek  appeared  by  answer  and 
cross-complaint,  and  sought  the  foreclosure 
of  a  mortgage  held  by  him,  which  mortgage 
was  drawn  both  as  a  real  estate  and  a  chat- 
tel mortgage.  The  chattel  mortgage  clause 
covered  "all  personal  property,  chairs,  fix- 
tures, furniture  and  equipment  In  the  theater 
building  on  said  premises  or  hereafter  placed 
in  said  building."  This  mortgage  was  execut- 
ed on  the  IStb  day  of  August,  U14.  Tbe 
chattel  mortgage,  foreclosure  of  .which  is 
sought  in  this  action,  was  executed  on  the 
14th  day  of  October,  1914.  The  property 
covered  by  the  chattel  mortgage  had  been 
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placed  In  fiie  tralldHng  prior  to  Its  ezecntlon 
and  subsequent  to  the  execution  of  tbe  J.  A. 
Ryzek  mortgage. 

Lee  and  Perry,  on  March  29,  1915,  filed 
an  answer  to  the  cross-complalnts  of  John 
Ryzek  and  wife,  and  J.  A.  Ryzek.  The  first 
paragraph  of  this  answer  recites:  "That  at 
no  time  did  the  said  Lee  and  Perry  have  or 
claim  any  interest  in  or  to  the  property  In- 
TolTed  In  the  above-entitled  canse,  and  do  not 
now  claim  any  Interest  or  title  in  or  to  said 
property." 

TbB  answer  concluded  with  a  demand  that 
the  answering  defendants  be  dismissed  from 
tbe  action.  Thereafter  J.  A.  Ryzek  moved 
for  Judgment  on  the  pleadings  against  Lee 
and  Perry.  The  motion  was  based  upon  tbe 
disclaimer  contained  in  the  answer.  On 
April  13,  1915,  an  order  was  entered  by 
which  the  nlotlon  was  granted,  and  it  was  ad- 
Judged  that  the  lien  of  J.  A.  Ryzek,  "is  prior 
and  superior  to  any  claims  of  L.  L.  Lee  and 
F.  L.  Perry,  and  that  the  defendants,  L.  L 
Lee  and  F.  L.  Perry,  had  no  Interest  or  title 
In  or  to  any  of  that  property  mentioned  In 
the  cross-complaint  of  J.  A.  Ryzek." 

Thereafter  tbe  Barr  action  proceeded  to 
trial  and  Judgment  witbont  Lee  and  Perty. 
and  on  July  21, 1916,  a  Judgment  was  entered 
therein.  In  this  Judgment  John  Ryzek  and 
wife  were  given  tbe  real  estate,  consisting 
of  tbe  building  and  tbe  lot  upon  which  it  was 
rected,  "together  with  tbe  appurtenailcea  and 
equipment  thereunto  belonging,  including  the 
draperies  and  all  fixtures  permanently  affixed 
and  attached  to  the  building  located  on  said 
premises,  excepting,  however,  tbe  Sea  Grass 
chain  and  carpets  now  located  in  said  build- 
ing." J.  A.  Ryzek  was  given  a  Judgment  for 
$3,000  and  interest  against  the  Pasco  Theater 
Company  and  the  trustee  in  bankruptcy  of 
that  company,  and,  the  Judgment  recites,  "is 
also  hereby  awarded  a  Judgment  of  fore- 
closure of  tbe  chattel  mortgage  of  said  J.  A. 
Ryzek  upon  tbe  Sea  Grass  chairs,  being  of 
the  approximate  number  of  ninety,  and  upon 
tbe  carpets."  Tbe  Judgment  contained  a  di- 
rection that  this  property  should  be  sold  in 
the  manner  provided  by  law,  and  the  pro- 
ceeds thereof  should  be  applied  on  the  chattel 
mortgage  and  tbe  notes  secured  thereby.  On 
September  28,  1915,  Lee  and  Perry  appeared 
in  tbe  Barr  action  by  motion  to  modify  tbe 
Judgment  so  as  to  foreclose  the  J.  A.  Ryzek 
mortgage  only  against  the  real  property  and 
personal  property  owned  by  the  Pasco  The- 
ater Company  at  tbe  time  of  tbe  execution  of 
that  mortgage.  This  motion  was  based  on 
the  claim  that  the  copy  of  the  mortgage  serv- 
ed upon  Lee  and  Perry  as  a  part  of  the  cross- 
complaint  of  J.  A.  Ryzek  did  not  contain  the 
clause  "or  hereafter  placed  in  said  building." 
On  the  9th  day  of  November,  1915,  an  order 
was  entered,  denying  the  motion  to  modify 
tbe  Judgment.  So  far  as  this  record  shows, 
no  appeal  was  ever  prosecuted  from  tbe  Judg- 


ment in  tbe  Barr  action,  or  from  tbe  order 
denying  the  modification. 

[1]  The  controlling  qneatlon  upon  this  ap- 
peal is  whether  Lee  and  Perry,  in  view  of 
the  record  in  tbe  Barr  Case,  can  now  main- 
tain an  action  to  foreclose  their  mortgage. 
To  this  question  It  wonld  seem  there  oonld  be 
but  one  answer.  Tbe  property  now  sought 
to  be  foreclosed  upon,  including  tbe  chairs, 
floor  coverings,  and  draperies,  were  Involved 
in  the  Barr  action.  By  the  Judgment  in  that 
action  tbe  draperies  and  other  fixtures  at- 
tached to  tbe  bnUdlng  were  awarded  to  John 
fiyeek  and  wUe,  the  owners  of  the  real  es- 
tate. J.  A.  Bysek  was  given  a  Judgment  of 
foreclosure  upon  the  chairs  and  floor  cover- 
ings. To  that  action  the,  appellants  bad 
been  made  parties  and  disclaimed  any  inter- 
est in  tbe  property  there  Involved,  and  were 
dismissed  out  of  the  action.  From  the  Judg- 
ment no  appeal  was  prosecnted.  That  Judg- 
ment became  flnal  and  conclusive  upon  tbe 
parties.  Whether  the  rights  of  Lee  and  Perry 
under  their  mortgage  are  superior  to  those 
of  John  Ryzek  and  wife  or  to  J.  A.  Ryzek 
cannot  now  be  inquired  into.  If  the  copy  of 
tbe  mortgage  served  upon  tbe  appellants  was 
Incorrect,  or  even  if  that  mortgage  was  void 
as  against  tbe  appellants,  that  question  c&a- 
not  now  be  reviewed.  Lee  and  Perry  were 
properly  made  parties  in  tbe  Barr  action. 
The  same  property  which  is  involved  in  tbU 
action  was  claimed  by  parties  to  that  action, 
and  their  claims  were  confirmed  by  the  Judg- 
ment of  the  court  from  which  no  appeal  was 
prosecuted. 

[2]  As  to  the  deficiency  Judgment,  it  need 
only  be  said  that  since  the  foreclosure  failed, 
the  evidence  would  not  authorize  a  deficiency 
Judgment  against  tbe  other  defendants. 
Whether  there  could  have  been  such  Judg- 
ment if  there  bad  been  a  foreclosure  and  sale 
and  a  deficiency  resulted  need  not  here  be 
determined.  The  deficiency  Judgment  was 
sought  because  it  was  claimed  that  tbe  indi- 
vidual defendants  bad  misiepresented  the 
financial  ability  of  the  corporation. 

Tbe  Judgment  la  affirmed. 

MORRIS,  C.  J.,  and  PARKER  and  HOIr 
COMB,  JJ.,  concur. 


ORAVBS  V.  COLUMBIA  TTNDBRWRITBR& 
(No.  ISiSS.) 

(Supreme  Court  of  Washinston.    Oct.  17, 1916.) 

1.  Husband  and  Wifx  ^=3255  —  Comrnnmr 

PBOPEBTT    —    IVPBOVKIUIfTS    oif    Skpaxatb 

Pkopsbtt. 
Under  Rem.  &  Bal.  Code,  U  6915-5817,  de- 
fining separate  property  of  husband  and  wife 
and  community  property,  money  borrowed  on 
the  Joint  note  of  hosband  and  wife  on  the  le^ 
curi^  of  her  separate  property,  and  devoted  to 
and  designed  solely  for  the  protection  and  im- 
provement  of  such  property,  as  by  preserving 
sncb  property  from  loss  under  tax  foredosure, 
does  not  acquire  the  status  of  community  prop- 
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•rtr  by  the  Joinder  of  the  boBband  in  the  note 
and  mortgage  given  for  the  loan;  such  Joinder 
being  unnecessary  nnder  the  law. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
'TO!fe,  Cent.  Dig.  H  900-902;  Dec.  Dig.  «a» 
266.] 

2.  HuBBAND  AWD  WiFE  «=3262(1)  —  Comcu- 

NITT    PbOPEBTT — EJVIDBKOB— PRKBtJMPTIONS. 

While  there  is  a  presumption  that  property 
acquired  daring  the  marital  relation  is  commu- 
nity property,  the  presumption  is  rebuttable. 
W'EA.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  t  913;   Dec.  Dig.  «=»262{1).] 

3.  Husband  ahd  Wife  «=»248%  —  Wife's 
Sepabatb  Pbofebty— Ohanok  or  Status. 

Where  the  property  belonged  to  a  woman 
at  the  time  of  her  marriage  it  remained  her 
separate  property. 

[^.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  8  888;   Dec  Dig.  ®^248%.]. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Comity;  J.  Stanley  Webster, 
Judge. 

Action  by  Jay  P.  Grarea  against  the  Co- 
lumbia Underwriters,  a  corporation.  From 
Judgment  for  plaintiff,  defendant  appeals; 
Affirmed. 

Kenneth  Durham,  of  Spokane,  for  appel- 
lant P.  F.  Qulnn,  of  Spokane,  for  respond- 
ent 

FULLBRTON,  J.  Bessie  Lynch  Fife,  at 
the  time  of  her  marriage  to  James  H.  Fife, 
■was  the  separate  owner  of  lot  4,  block  4, 
Havermale's  addition  to  Spokane,  whldi 
property  she  had  inherited  from  a  former 
husband.  On  March  1,  1914,  the  Columbia 
Underwriters,  a  corporation,  obtained  a  Judg- 
ment for  $172.60,  with  Interest  and  costs, 
against  the  community  composed  of  James  H. 
and  Bessie  Lynch  Fife,  upon  which  execution 
was  issued  and  returned  unsatisfied.  On 
February  28,  1915,  Bessie  Lynch  Fife  bor- 
rowed ^,100  for  the  purpose  of  paying  off 
some  $1,747.39  delinquent  and  current  taxes' 
on  lot  4,  block  4,  Havermale's  addition,  the 
property  being  unproductive  and  Incapable 
of  meeting  its  tax  burdens.  The  balance 
of  the  loan  was  used  in  connection  with  other 
separate  property  of  the  wife.  A  mortgage 
was  given  upon  the  foregoing  described  lot, 
husband  and  wife  both  Joining  in  the  note 
and  mortgage  at  the  request  of  the  person 
making  the  loan.  On  June  14,  1915,  Mr.  and 
Mrs.  Fife  Joined  in  a  warranty  deed,  convey- 
ing such  mortgaged  lot  to  J.  P.  Graves  for  a 
consideration  of  $10,000.  The  purchaser 
retained  $250  out  of  the  sale  price,  pending 
tiie  bringing  of  an  action  to  quiet  title  against 
defendant's  Judgment,  which  at  the  time  of 
■ale  amounted  to  about  $240.  The  action  to 
Qoiet  title  was  brought  in  the  name  of  the 
purchaser,  J.  P.  Graves,  at  the  expense  of 
James  H.  and  Bessie  Lynch  Fife,  who  were 
stipulated  to  be  the  real  parties  In  Interest 
From  a  Judguieut  quieting  title  in  J.  P. 
Graves,  the  Columbia  Underwriters  appeaL 

The   appellant   contends   that  the   $2,100 


obtained  on  the  note  Jointly  executed  by 
James  H.  Fife  and  Bessie  Lynch  Fife  be- 
came community  property,  and  the  payment 
of  the  tax  liens  with  such  borrowed  money 
vested  the  community  with  an  Interest  in  the 
lot  In  question  which  could  be  subjected  to 
the  rights  of  an  existing  Judgment  creditor. 
In  other  words,  it  is  contended  that  money 
borrowed  on  the  Joint  note  of  husband  and 
wife  on  the  security  of  her  separate  prop- 
erty, and  designed  solely  for  the  protection 
or  lnq)rovement  of  such  property,  acquires 
the  status  of  community  prc^erty  by  reason 
of  the  Joinder  of  the  husband  in  the  note 
and  mortgage  given  for  the  loan,  even 
though  his  Joinder  were  unnecessary  under 
the  law,  and  that  its  Investment  In  the  sepa- 
rate prc^erty  of  one  spouse  is  the  commin- 
gling of  a  community  Interest  In  such  prop- 
erty to  the  extent  of  subjecting  it  to  liabil- 
ity on  the  cldms  of  existing  Judgment  cred- 
itors of  the  'community. 

[1]  The  eeparate  pr(H>erty  of  a  wife  is 
defined  by  Kem.  &  Bal.  Code,  i  6916,  as  fol- 
lows: 

"The  property  and  pecuniary  rights  of  every 
married  woman  at  the  time-  of  her  marriage,  or 
afterwards  acquired  by  gift,  devise,  or  inheri- 
tance, with  the  rents,  Issues,  and  profits  thereof, 
shall  not  be  subject  to  the  debts  or  contracts 
of  her  bust>and,  and  she  may  manage,  lease, 
sell,  convey,  incnml>er  or  devise  by  will  such 
property,  to  the  same  extent  and  ui  the  same 
manner  tiiat  her  husband  can,  property  belong- 
ing to  him." 

The  preceding  section  of  the  Code  (section 
5916)  after  defining  the  husband's  separate 
property,  provides  that  he  may  manage  and 
incumber  it  without  the  Joinder  of  Ills  wife 
as  fully  and  to  the  same  extent  as  if  he  were 
unmarried.    Id.  i  6917,  provides  that: 

"Property,  not  acquired  or  owned  as  prescrib- 
ed in  the  next  two  preceding  sections,  acquired 
after  marriage  by  either  husband  or  wife,  or 
both,  is  eommnnity  property." 

Under  these  sections  we  have  held  that  the 
proceeds  of  a  loan  to  husband  and  wife,  and 
property  purchased  therewith,  though  the 
mon^  was  borrowed  on  the  security  of  the 
separate  property  of  one  spouse,  would  con- 
stitute community  property.  Tesler  v.  Hoch- 
stettler,  4  Wash.  349,  30  Pac  398;  Main  v. 
Scholl,  20  Wash.  205,  54  Pac.  1125;  Helnta 
V.  Brown,  46  Wash.  387,  90  Pac.  211,  123  Am. 
St  Rep.  937. 

[2,  3]  It  will  be  noticed  in  these  cases  that 
the  decision  is  rested  on  the  ground  that  ad- 
ditional property  was  acquired  with  the  bor- 
rowed money,  or  that  such  money  was  put 
to  other  uses  for  the  benefit  of  the  commu- 
nity. The  present  case  U  readily  distinguish- 
able by  reason  of  the  fact  that  the  money 
was  borrowed  soldy  for  the  purpose  of  pre- 
serving the  wife's  separate  property  from 
loss  under  tax  foreclosure.  The  statutes  give 
the  right  to  married  persons  to  manage  and 
incumber  their  separate  property  as  fuUy  as 
though  they  were  unmarried.  It  certainly 
falls  within  the  proper  management  of  one's 
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separate  property  to  take  measnrea  against 
its  sequestration  for  taxes,  and  tbe  incum- 
bering of  one's  property  to  raise  money  for 
such  a  purpose  amounts  to  notblng  more.  If 
the  money  Is  not  devoted  to  any  community 
purpose,  It  retains  its  status  as  separate 
prc^terty.  The  joinder  of  the  husband  In  the 
note  and  mortgage  on  his  wUe's  separate 
property,  an  act  exacted  by  the  person  mak- 
ing the  loan  in  an  excess-  of  precaution,  would 
not  convert  the  money  acquired  thereby  Into 
a  community  fund,  if  it  was  in  no  way  applied 
to  community  oses.  We  have  held,  in  the 
case  of  Dobbins  v.  Dexter  Horton  &  Co.,  62 
Wash.  423,  113  Paa  1088,  that  the  Joinder  by 
a  husband  with  his  wife  In  a  note  and  mort- 
gage upon  her  separate  property  would  not 
make  the  property  nor  the  proceeds  therefrom 
community  property.  While  the  presumption 
naturally  arises  that  property  acquired  dur>- 
ing  the  marital  relation  is  contmunlty  prop- 
erty, the  presumption  is  a  rebuttable  one. 
Weymouth  t.  Sawtelle,  14  Wash.  32,  44  Pac. 
109.  In  the  present  case  the  facts  indis- 
putably show  that  the  borrowed  money  was 
in  no  way  devoted  to  a  community  use,  but 
solely  for  the  boieflt  of  the  separate  prop- 
erty on  which  it  was  raised.  The  status  of 
Mrs.  Fife's  separate  property,  having  been 
fixed  as  such  at  the  time  of  its  acquisition, 
would  remain  so  fixed  unless  changed  by 
deed,  due  process  of  law,  or  by  the  working 
of  some  form  of  estoppel.  Katterhagen  v. 
Meister,  75  Wash.  112,  134  Paa  673;  In  re 
Deschamps'  Estate,  77  Wash.  614,  137  Pac. 
1009;  Morse  v.  Johnson,  88  Wash.  67,  162 
Pac.  677. 

The  money  arising  from  the  mortgage  upon 
Mrs.  Fife's  separate  property,  never  having 
become  community  property,  under  the  facts 
and  the  law,  there  was  of  course,  no  com- 
mingling of  community  with  sepuate  prop- 
erty, as  contended  by  appellant  Hence  no 
question  of  the  right  of  a  community  credi- 
tor to  follow  community  funds  commingled 
with  separate  property  is  presented. 

The  ^dgment  of  the  lower  court  is  af- 
firmed. 

MORRIS,  C.  J.,  and  CHADT^CK,  BLLIS. 
and  MOUNT,  33.,  concur. 


SHARP  ▼.  OGDEN  RAPID  TRANSIT  CO. 
(No.  2917J 

(Supreme  Court  of  Utah.    Oct.  2,  1916.) 

1.  Appkai.  AifD  Bbsob  «=>1068(2)— Habioless 
£bbo»— ExcLTTSioif  or  Evidenck. 
In  a  passencer's  action  against  a  street  rail- 
road for  personal  injury,  where  a  witness  for 
the  plaintiff  described  her  conduct  both  in  her 
testimony  in  chief  and  upon  cross-examination, 
error,  if  any,  in  ezcloding  a  question  as  to 
whetbei;  the  witness  noticed  anything  in  piain- 
tiCTs  condition  that  indicated  that  she  was  hurt, 
calling  for  a  conclusion,  was  not  prejudicial, 
where    the   defendant   developed    all   that   the 


witness  heard  and  observed  concerning  the  plaln- 
tifl. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (|  4195,  ^01;  Dee.  Dig.  «=> 
1058(2).] 

2.  Afpeai.  and  Ebbob  9=31058(2)— Habiuxss 
Ebbob— ExcLtreioN  or  Evidencb— Evidkncb 
Aftbbwabdb  Adiiittbd. 

Error,  if  any,  in  excluding  the  statement 
of  the  conductor,  who  had  observed  plaintiff, 
that  the  momine  after  she  seemed  to  be  cheei^ 
ful  and  she  and  others  went  along,  not  notic- 
ing that  there  was  anything  wrong  with  plain- 
tiff, was  harmless,  where  the  defendant  was  per- 
mitted to  fully  develop  all  that  the  witness  ob- 
served concerning  plaintiff  and  her  acts  and 
conduct 

[Ed.  Note. — For  otJier.  cases,  see  Appeal  and 
Error,  Cent  Dig.  )(  4195,  4201 ;  Dec.  Dig.  «=3 
1068(2).] 

3.  Evidencb  9=3528(1)— Opinion  Evidxroe— 
BjXpxbt— Consequence  or  Injttbt. 

In  an  action  for  injury  to  a  girl  of  about 
17,  wliile  a  passenger  on  defendant  s  car,  where 
her  injuries  consisted  of  bruises  visible  only  on 
the  surface  of  the  body,  that  after  the  accident 
she  became  an  invalid,  and  tliat  her  menstrua- 
tion t>ecame  irregular,  physicians  called  as  ex- 
perts were  properly  permitted  to  state  thjir 
opinion  that  the  injury  suffer^  could  and  prjl>- 
ably  did  produce  such  ailments,  and  in  sudi 
case  the  ultimate  question  whetner  the  injury 
was  the  proximate  cause  of  such  ailment  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2336,  2336;  Dec.  Dig.  i3=>528a).] 

4.  Damages  9s>206(l)— Phtbicai.  Exauna- 
TION— PowEB  or  Codbt. 

In  a  passenger's  action  for  injury,  where  it 
appeared  that  most  of  her  symjptoms  were  sul>- 
jective,  the  court  after  the  plamtiff  had  rested, 
had  no  power  to  order  a  physical  examinatioa 
by  physicians  selected  by  defendant,  in  the  pres> 
ence  of  plaintilTa  physician  and  father.f 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  t  631;    Dec.  Dig.  «=9206(1).] 

Appeal  from  District  Court  Weber  County; 
N.  J.  Harris,  Judge. 

Action  by  EUJiel  Sharp,  a  minor,  by  Milo 
R.  Sharp,  as  guardian  ad  litem,  against  the 
Odgen  Rapid  Transit  Company.  Judgment 
for  plalntUC,  and  defendant  appeals.  Af- 
firmed. 

Boyd,  De  Vine  &  Ecdes,  of  Ogden,  tor  ap- 
pellant J(dm  O.  Willis,  of  Ogden,  for  re- 
spondent 

FBIOK,  J.  Bthel  Sharp,  a  minor,  by  her 
father  as  guardian  ad  litem,  brought  till* 
action  against  the  defendant,  a  corporatton, 
which  owns  and  operates  a  street  railway 
In  Ogden  City,  Utah,  to  recover  damage* 
for  personal  injuries,  which,  it  is  a  leged, 
were  autCered  in  a  collision  occasioned  by 
the  negligence  of  the  defendant  in  operating 
Its  cars  Willie  she  was  a  passenger  on  one  of 
them.  After  alleging  the  necessary  matter* 
of  inducement  and  that  two  cars  operatad- 
by  the  defendant  mnnlng  in  opposite  di- 
rections were  caused  to  collide  throu^  d^ 
fendanf  s  negligence,  she  alleged  she  had  aus- 
tnined  personal  Injuries  "In  and  about  her 
head,  left  ear,  abdomen,  body,  and  internal 
organs ;  and  sufFered  a  great  and  Irreparable- 
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abode  and  Injtury  to  ber  nervous  system,  from 
wbicb  she  was  made  sick  and  sore,  and  ber 
hearing  Impaired,  and  was  confined  to  ber 
bed ;  and  she  has  anflered  great  and  continu- 
al pain  as  the  results  thereof,  and,  as  she 
iS'  informed  and  believes,  will  continue  so 
for  a  long  period  of  time,  probably  for  the 
remainder  of  b«:  life."  It  is  then  alleged 
bow  the  injuries  have  affected  plaintiff  and 
have  prevented  her  from  attending  school 
and  from  following  lier  usual  vocation. 
Damages  were  prayed  for. 

The  defendant  in  its  answer  denied  negli- 
gence on  its  part,  and  further  alleged  that  if 
plaintiff  was  injured  and  damaged  by  such 
collisioD  both  were  greatly  enhanced  by  rea- 
son of  ber  own  negligence  In  failing  to  se- 
cure proper  medical  attention  and  in  fail- 
ing to  exercise  ordinary  care  in  caring  for 
her  injuries. 

According  to  defendant's  abstract  of  the 
evidence  the  father  of  the  plaintiff  testified 
that  she,  at  the  time  of  trial,  was  about  17 
years  of  age ;  that  she  was  injured  in  a  col- 
lision on  the  morning  of  the  12th  day  of  Jan- 
vary,  1914,  while  a  passenger  cm  one  of  de- 
fendant's street  cars;  that  since  her  inju- 
ries she  had  been  "very  sickly  and  an  invalid 
nearly  all  of  the  time" ;  that  she  was  con- 
fined to  her  bed  about  10  months,  beginning 
the  day  after  the  accident;  ttiat  she,  ever 
idnce  the  accident,  had  "been  almost  entire- 
ly incapacitated  for  work" ;  that  before  the 
injuries  she  was  strong  and  bealtby  and  had 
always  helped  ber  mother  in  doing  the  ordi- 
nary household  work.  The  witness,  in  the 
language  of  a  layman,  also  described  the  in- 
juries and  bruises  as  be  saw  them  on  the 
body  of  the  plaintiff  after  she  came  home  in 
the  evening  after  school,  the  accident  having 
occurred  in  the  morning  while  she  was  on 
her  way  to  schooL  The  witness  said  that 
he  examined  plaintiff's  body  and  tbat  he 
"saw  a  slight  bruise  •  •  •  Immediately 
below  the  ribs  on  the  right  side"  of  her  body. 
He  further  said  "she  was  lame  in  her  right 
leg,  and  this  continued  for  0  or  8  months; 
she  has  complained  of  headaches  ever  since; 
she  seemed  unable  to  sleep  soundly  at  all  for 
many  months  and  seemed  nervous  and  un- 
strung." 

On  cross-examination  the  witness  a  little 
JBore  fully  described  what  he  had  observed 
oa  plaintlitrs  body  on  the  evening  of  the  day 
of  the  accident,  and  tbat  he  did  not  discover 
anything,  except  two  slight  bruises  on  her 
body  and  a  discoloration  of  the  right  side, 
and  some  injury  to  the  ear ;  that  the  family 
physician  was  called  in  to  see  plaintiff ;  ttwt 
he  visited  ber  a  number  of  times  and  pre- 
scribed some  remedies ;  tbat  plaintiff  did 
not  take  a  great  deal  of  medicine.  Other 
witnesses  were  called  who  testified  to  the 
accident  and  of  seeing  plaintiff  on  tbe  morn- 
ing when  it  occurred!  and  immediately  there- 
after; that  she  went  to  school  as  usual  on 
ithe  day  of  the  accident,  and  from  her  actions 
and  conduct  slie  did  not  seem  to  be  greatly 


injured,  if  at  all.  Tbe  family  physician  and 
another  doctor  also  testified  to  plaintiff's 
physical  condition  as  they  observed  it  imme- 
diately before  tbe  trial. 

It  is  not  necessary  to  state  the  evidence 
further,  and  we  have  given  the  foregoing, 
not  as  a  synopsis  of  tbe  whole  evidence,  but 
merely  as  indicative  of  the  trend  of  plaintiff's 
evidence,  and  for  the  purpose  of  aiding  the 
reader  to  better  understand  tbe  alleged  er- 
rors which  we  shall  hereafter  discuss. 

The  Jury  returned  a  verdict  in  favor  of 
plaintiff  for  $4,000  upon  which  judgment  was 
duly  entered,  from  which  the  defendant  ap- 
peals. While  numerous  errors  are  assigned, 
yet  appellant's  counsel,  in  their  brief,  limit 
the  propositions  or  errors  relied  on  to  four 
only.  Giving  their  position  in  their  own  lan- 
guage. It  is  this : 

"Our  position  is,  that  the  court  erred,  first, 
in  excluaing  testimony  as  to  the  conduct  of  the 
plaintiff  during  the  two  days  following  the  ac- 
cident ;  second,  that  it  erred  in  permitting  and 
allowing  the  physicians  for  the  plaintiff  to  tes- 
tify that  tbe  collision  in  question  produced  the 
injuries  complained  of;  and,  third,  that  the 
court  erred  in  refusing  the  physical  examina- 
tion under  the  record  in  this  case ;  and,  fourth, 
that  it  therefore  erred  in  refusing  a  new  trial." 

[1]  The  first  alleged  error  arose  as  follows: 
A  Miss  Thomas,  who  was  on  the  car  with  tbe 
plaintiff  at  tbe  time  of  the  accident,  was 
called  by  plaintiff,  and  she  testified  fully 
wliat  she  observed,  and  described  plaintiff's 
conduct  both  in  her  testimony  in  chief 
and  upon  cross-examination.  In  concluding 
her  cross-examination,  however,  defendant's 
counsel  put  this  general  question  to  tbe  wit- 


"Did  you  notice  anything  in  her  (plaintiff's) 
condition  that  indicated  that  she  was  hurt?" 

The  question  was  objected  to  as  incompe- 
tent and  immaterial.  The  court  sustained 
the  objection,  and  the  defendant  duly  ex- 
cepted, and  now  insists  that  the  ruling  was 
prejudicial  to  the  defendant's  rights.  Coun- 
sel, in  their  brief,  arguing  the  alleged  error, 
say: 

"The  question  was  on  cross-examination  and 
was  a  general  summary  aside  from  tbe  direct 
questions  of  her  observations  of  the  plaintiff." 

The  record  shows  tills  statement  to  be 
correct  We  think  that,  in  and  of  Itself,  is 
sufficient  ground  for  holding  tbe  ruling,  if 
erroneous  at  all,  not  to  have  been  prejudicial 
to  the  defendant's  rights.  The  witness  bad 
fully  stated  her  olmervations  concerning 
plaintifTs  actions  and  conduct.  The  answer 
to  the  question  would,  therefore,  merdy  have 
been  in  tbe  nature  of  a  CMidusion  on  ber 
part  or  a  "summary,"  as  counsel  describe  It. 
While  no  doubt  it  would  not  have  constituted 
error,  under  the  circumstances  of  this  case, 
■  if  the  court  had  allowed  tbe  witness  to  an- 
swer the  question,  yet,  upon  the  other  hand, 
it  is  very  clear  that  in  view  that  the  defend- 
ant was  permitted  to  develop  all  the  witness 
heard  and  observed  concerning  tbe  plaintiff 
and  her  conduct  no  prejudice  could  have  re- 
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salted  to  the  dtfendant  from  the  ruling  of 
tbe  court 

[2]  In  connection  with  tbe  foregoing  coun- 
sel also  complain  that  the  conrt  erred  in  ex- 
eluding  one  of  the  answers  of  one  of  defend- 
ant's witnesses  who  was  the  conductor  on  the 
car  In  which  plalntlif  was  riding  on  the  morn- 
ing of  the  accident  The  witness,  after  stat- 
ing that  he  had  observed  the  plaintiff  and 
some  others  after  the  accident,  in  answer  to 
tbe  direct  question,  said: 

"Following  the  accident  the  morning  after,  all 
seemed  to  be  cheerful ;  all  bad  a  little  laugb 
together  with  each  otber.  and  went  along  not 
noticing  there  was  anything  wrong  with  this 
girl  wbateyer," 

This  answer  was  stricken  on  motion  of 
plaintiff's  counsel,  and  tbe  defendant  except- 
ed. It  is  insisted  that  its  exclusion  consti- 
tuted prejudicial  error.  While,  like  in  the 
matter  just  discussed,  the  court  might,  with- 
out prejudice,  have  permitted  the  answer  to 
stand,  yet,  In  view  that  here  again  the  de- 
fendant was  ipermltted  to  fully  develop  all 
of  the  facts  and  all  that  the  witness  observed 
concerning  plaintiff  and  her  acts  and  conduct 
with  others  who  were  on  the  car,  no  injury 
could  have  resulted  to  the  defendant  from 
tbe  court's  ruling. 

[3]  Tbe  second  proposition  argued  by  conn- 
aA,  namely,  the  alleged  error  in  permitting 
the  pliysldans  to  be  called  on  behalf  of  plaln- 
'  tiff  to  testify  to  certain  matters,  is,  In  our 
judgment,  also  without  merit  It  was  made 
to  aKiear  that  the  Injuries  sustained  by 
plalntur  consisted  of  bruises  visible  only 
on  the  surface  of  the  body.  It  also  ap- 
peared that  after  tbe  accident  she  became 
an  invalid  and  that  the  fonctlons  of  her 
sexual  organs  were  affected  in  that  men- 
struation became  irregular  and  obstmct; 
ed.  C!omplalnt  Is  now  made  that  the  doc- 
tors were  permitted  to  state  that  In  their 
opinion  tbe  injuries  testified  to  that  plaintiff 
suffered  could,  and  prolmbly  did,  produce 
the  alleged  ailments.  Including  the  obstruct- 
ed menstruation.  Counsel,  therefore.  Insist 
that  the  doctors  thus  invaded  the  province 
of  the  Jury  whose  duty  It  was  to  say  what 
caused  plaintiff's  ailments  and  how  she  had 
received  them.  True  It  is,  that  the  ultimate 
facts  respecting  the  extent  of  the  alleged  in- 
juries and  damages  which  it  is  alleged  plain- 
tiff suffered  and  what  caused  them  were  for 
the  jury.  It  la,  however,  also  true  that  in 
case  the  injuries  that  are  suffered  by  an 
individual,  as  in  this  case,  where  tbe  extent 
thereof  cannot  be  observed  in  the  ordinary 
way,  and  It  is  shown  that  certain  invisible 
organs  of  the  body  are  affected,  a  physician 
who  testifies  as  an  expert  may  give  his  opin- 
ion c(»icemlng  the  effect  that  a  certain  in- 
jury <»  the  body  may  produce  npon  sndi 
organs.  Certainly  the  jurors,  who  are  merely 
laymen,  and  who  are  wholly  Inexperienced 
tn  such  matters,  could  only  guess  at  wbat  ef- 
fect certain  injuries  to  the  body  might  have 
npon  certain  sexual  organs  of  an  injured 


female.  While  It  may  he  trae  that  evien  a 
physician  may  not  absolvtely  know,  or  be 
able  to  say  with  posltlveness  (since  it  Is 
largely  a  matter  of  dlagnoslB),  just  what  may 
have  caused  or  produced  the  ailment  in  ques- 
tion, yet,  as  an  expert,  he  may  give  his  opin- 
ion. The  jury,  as  a  matter  of  coarse,  must 
ultimately  determine  whether  the  accident 
was  the  proximate  cause  of  the  Injuries  and 
damages  complained  of.  The  experts'  opin- 
ions are,  however,  proper  as  evidence,  and  it 
is  for  the  jury  to  say  what,  if  any,  weight  or 
effect  they  will  give  to  such  evidence.  The 
second  proposition  can  therefore  not  be  sus- 
tained. 

[4]  Tbe  third  assignment  arises  as  follows: 
At  the  trial  both  tbe  father  and  the  plaintiff 
described  as  nearly  as  they  could  her  inju- 
ries, and  in  doing  that  referred  to  the  several 
parts  of  the  body  where  It  was  claimed  she 
was  injured.  As  already  indicated,  most  of 
plaintiff's  symptoms  were  subjective  rather 
than  objective.  At  the  trial,  and  after  plain- 
tiff had  rested,  defendant's  counsel  asked  the 
court  to  make  an  order  that  the  plaintiff  Im 
required  to  submit  to  a  physical  examination 
to  be  made  by  certain  physicians  selected  by 
the  defendant,  and  in  the  presence  of  plaib- 
tUTs  physician,  and  in  the  presence  of  her 
father.  Counsel  for  the  plaintiff  objected  to 
sndi  an  order  npon  the  ground  that  the  conrt 
was  powerless  to  make  It  Tbe  court  declined 
to  make  tbe  order  upon  the  sole  ground,  how> 
ever,  that  It  was  without  power  to  do  so  in 
view  of  the  rnllng  of  this  court  in  the  case 
of  Larson  v.  Salt  Lake  City,  34  Utah,  318, 
97  Fac.  483,  23  L.  R.  A.  (N.  S.)  462.  Counsel 
for  the  defendant  seek  to  distinguish  this 
case  from  the  Larson  Case  for  the  reason  that 
in  that  case  the  application  was  made  before 
or  in  advance  of  the  trial,  while  In  this 
case  it  was  made  at  the  trial  and  after  plain- 
tiff and  her  vritnesses  had  fully  described 
her  Injuries  and  symptoms.  It  is  now  urged 
that  all  that  was  decided  in  the  Larson  Case 
was,  that  the  court  was  powerless  to  compel 
the  plaintiff  to  submit  to  a  physical  examina- 
tion where  the  application  therefor  was  made 
before  trial.  While  it  is  true  that  in  the  Lar- 
son Case  the  application  for  the  phycdcal 
examination  was  made  some  time  before  the 
trial,  and  we  there  held  that  the  court  was 
witltont  power  to  compel  the  plaintiff  to  sub- 
mit to  sndi  an  examination,  yet  the  ded- 
fAon  is  not  limited  to  such  a  case.  If  the 
court  is  without  power  to  compel  a  plaintiff 
to  submit  to  an  examination  of  his  or  her 
body  before  trial  it  is  as  powerless  to  do  it 
upon  the  trial,  except  as  sach  an  examination 
may  be  proper  as  a  part  of  the  cross-examina- 
tion, as  explained  in  the  Larson  Case.  Wbat 
we  held  In  the  Larson  Case  was,  that  the 
court  was  powerless  to  compel  the  plaintiff 
to  submit  to  a  physical  examination  with  the 
exceptions  there  stated,'  and  not  that  it  was 
powerless  to  do  so  only  at  a  particular  time. 
We  considered  the  question  there  in  all  of  its 
phases,  and  it  is  not  necessary  to  add  any- 
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thing  to  what  we  there  said.  This  oontentlan, 
therefore,  nrast  llkewtee  falL 

In  view  of  the  foregoing  It  is  not  neoeasary 
to  discuss  the  fourth  proposition,  namely, 
that  the  court  erred  In  refusing  a  new  trial. 

The  Judgment  is  affirmed,  with  costs  to  >»■ 
fpondent 

McOARTT,  J,,  concurs. 

STRAUP,  O.  J.  (concnrrlpg).  Since,  as  In 
the  Larson  Case,  the  court  was  powerless  to 
make  the  order,  notwithstanding  the  applica- 
tion was  timely,  for  stronger  reasons  was  the 
court  powerless  on  such  a  belated  applica- 
tion as  here  was  made.  Even  In  Jurisdic- 
tions where  the  power  is  recognised,  yet 
courts  generally  refuse  to  exercise  it  on  un- 
timely applications. 

I  thln'k  the  testimony  of  the  conductor  re- 
ferred to  was  properly  stricken.  What  he, 
on  the  morning  after  the  accident,  observed 
concerning  the  physical  or  mental  condition 
of  the  plaintiff,  or  whatever  she  may  have 
said  or  done  against  Interest,  would  have 
been  proper  to  put  In  evidence.  But  that  her 
schoolmates  or  others  were  cheerful,  or  re- 
ferred to  the  accident  In  Jocular  terms,  and 
seemed  to  act  as  though  they  noticed  noth" 
Ing  wrong  with  the  platntift,  waa  Just  as 
Incomitetent  and  irrelevant  as  would  have 
beeo  testimony,  that  they  were  depressed  or 
that  they  said  or  did  something  to  indicate 
that  the  plaintUt  was  seriously  injured. 


iiARTlH  V.  SAXTON.    (No.  2871.) 
(Supreme  Canit  of  Utah.     Oct  6,  1916.) 

EXSODTOBB   AND  AOimnSTKATOU  4=9431(8)— 

Claims  Aoainst— Phesxntation. 
Where  an  executor  by  order  and  authority 
of  court  mortgaged  lands  of  decedent  long  after 
the  time  for  presentation  of  creditor^  elaims, 
the  mortgagee  need  not  to  obtain  on  foreclosnn 
Judgment  for  any  defidencv  and  attorney's  fees, 
■bow  that  he  bad  presented  his  daim  in  accord- 
an«e  with  Gomp.  Laws  1907,  f  8868,  and  that  all 
recourse  against  property  of  the  estate  other 
than  that  covered  by  the  mortgage  was  waived, 
for  the  statute  does  not  apply  to  transactioDB 
or  claimi  against  an  executor,  but  only  to  claims 
arising  out  of  contraets  or  transactions  with  de- 
ceased. 

[Ed.  Note.— For  .other  cases,  see  Ezecntors  and 
Administrators,  Cent.  Dig.  ){  764,  765,  1679; 
Dec.  Dig.  «=9431(3).] 

Apiieal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbourow,  Judge. 

Action  by  John  Martin  against  Oeorge 
Baxton,  executor  of  the  last  will  and  testa- 
ment of  Oeorge  Shearn,  deceased.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

C.  S.  Patterson,  of  Salt  Lake  Olty,  for  ap- 
pellant Cheney,  Jensen  &  Holman,  of  Salt 
Lake  City,  for  respondent. 

STRAUP,  0.  J.  This  la  an  action  brought 
by  the  plaintiff  against  the  ^ecntor  of  the 


estate  of  George  Shaam,  deceased,  to  fore- 
close a  mortgage,  and  for  a  deficiency  Judg- 
ment The  mortgage  was  not  executed  by 
the  deceased,  but  by  the  executor  on  behaU 
of  the  estate  and  by  order  and  authority 
of  the  court  In  the  course)  of  admiulstra- 
tion  of  the  estate  and  long  after  the  time 
for  presentation  of  creditors'  claims.  Judg- 
ment was  rendered  for  the  plaintiff,  the 
mortgaged  premises  ordered  sold,  the  plain- 
tiff allowed  «(n  attorney's  fee,  and  provision 
made  for  a  deficiency  Judgment. 

The  only  point  made  is  that  the  action  was 
not  maintainable  because  It  was  not  alleged 
nor  found  that  the  claim  sued  on  was  pre- 
sented to  the  execntor  as  provided  by  Comp. 
Laws  1907,  {  3858;  and  because  it  was  not 
aUeged  in  the  complaint  that  all  recourse 
against  property  of  the  estate  other  than 
that  covered  by  the  mortgage  was  waived; 
and  especially,  ttiat  the  plaintiff,  without 
presentation  of  the  daim,  was  not  entitled 
to  an  attorney's  fee  nor  to  a  deficiency  Judg- 
ment 

We  think  the  demands  and  claims  referred 
to  in  the  statute  requiring  presentation  are 
those  arising  out  of  contracts  or  transactions 
with  the  decedent,  and  not  to  claims  or 
transactions  had  with  the  execntor  or  ad- 
ministrator. 8  A.  &  E.  Enc.  L.  (2d  Ed.) 
1064;  18  Cyc.  454;  Oarver  v.  Thoman,  IS 
Ariz.  88, 135  Paa  724 ;  Miller  &  Lux  v.  Katz, 
10  Cal.  App.  576,  102  Pac.  946.  The  cases 
cited  by  appellant  (Bank  v.  Charles,  86  Cal. 
S22,  24  Pac  1019;  Bank  v.  Connell,  65  Cal. 
674,  4  Pac.  660;  Scammon  v.  Ward,  1  Wash. 
179,  28  Pac  489;  Dreyfnss  v.  GUee,  79  Cal. 
409,  21  Pac.  840;  Anglo-Nev.  Asmir.  Corp. 
V.  Nadean,  90  Cal  393,  27  Pac.  302;  Loan 
Co.  V.  Fisher,  92  Cal  502,  28  Pac.  691 ;  Ted 
V.  Winston,  22  Or.  489,  29  Pac.  142;  In  re 
Turner's  Estate,  128  CaL  888,  60  Pac  967) 
do  not  make  against  this.  Tliey  are  cases 
relating  to  dalma  and  demands  growing  out 
of  contracts  or  transactions  had  with  the  de- 
ceased. 

The  Judgment  of  the  court  below  la  affirm- 
ed, with  costs. 

FBICE  and  McCABTY,  JJ.,  concur. 


WHITE  y.  8HIPLET  et  aL    (No.  2879.) 
(Supreme  Court  of  Utah.     Oct.  7,  1916.) 

1.  CoRPOBATioHS  «=»618(2)  —  Plxadiho  Ex- 
istence—Necesbitt  OF  PBOOF. 

The  averment  in  the  complaint  that  defend- 
ant is  a  eorporation  is  an  issuable  averment 
and  whep  put  in  issue  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  »  2028,  2066,  2067;  Dec  Dig. 
«=>618(2).] 

2.  Joint- Stock    Coufaniks    «=»19  —  Suiro 
cjompant  ab  cokpobatiob'- p1.kad1n0. 

Gomp.  Laws  1907,  |  2927,  as  amended  by 
Laws  1911,  c  68,  providing  that  persons  asso- 
ciated in  business  as  a  jomt-stock  company,  a 
partnership  or  other  association  not  a  corpo- 
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ration,  under  *  common  name,  nia^  be  sued  by 
such  common  name,  does  not  relieve  plaintiff, 
suing  defendant  as  a  corporation,  of  the  neces- 
sity of  proving  its  corporate  existence,  though 
the  answer  allege  it  to  be  a  Joint-stock  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  H  21-27;  Dec.  Dig.  «=» 
19.1 

3.  PucADiRO  €=>40B(2)— Cube  of  Comfi.aint 
BY  Answer — Corpobate  Existknck. 

Averment  in  the  complaint,  of  corporate 
existence  of  defendant,  is  not  a  misnomer, 
which  is  cured  by  the  answer  alleging  it  to  be 
a  joint-stock  company,  under  the  rule  that  in- 
complete or  defective  averments  in  a  complaint 
of  corporate  existence  are  cured  by  admissions 
or  averments  in  the  answer  of  corporate  ex- 
istence. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1344-1347;  Dec.  Dig.  «s>403(2).j 

4.  Triai.     «s»252(20)  — Inbtbt;ctionb  — Co:«- 
roBuiTT  TO  Evidence— Dauaoes. 

Under  the  rule  that  an  element  of  dam- 
ages on  which  there  is  no  evidence  to  support 
it  should  not  be  submitted  to  the  jury,  the 
children  of  deceased  being  all  adults,  from  31 
to  48  years  old,  married  and  maintaining  sepa- 
rate homes,  apart  from  deceased,  loss  of  com- 
fort, society,  and  companionship  of  deceased 
by  them  should  not  be  submitted;  damages  for 
such  loss  being  awarded  only  in  a  pecuniary 
sense,  and  not  as  a  solatium,  and  such  pecuniary 
loss  by  them  being  at  most  only  nominaLi 

gSd.  Note.— For  other  cases,  see  Trial,  Gent. 
.  I  610;  Dec.  Dig.  «=>252(20).] 

6.  Municipal  Cobpobations  «=»70e(l)— An- 
swer—New  OB  Affibkative  Mattkb. 
That  because  of  excavations  in  the  middle 
of  the  street,  in  which  defendants  drove  into 
a  person,  they  drove  to  the  left  to  deliver  a 
package  to  a  building  In  the  block  on  that  side, 
IS  not  new  or  affirmative  matter,  required  to  be 
alleged  in  the  answer,  but  may  M  Mown  under 
the  general  issue.* 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518;  Dec  Dig. 
«=9706(1) ;  Pleading,  Cent  Dig.  i  128.] 

6.   MUNICIFAL   COBFOBATIORB  ®=>706<6>— PEB- 
BONAL    INJTTBT— DeIVING    ON     WBONO    SIDE 

OK  Street. 
One  merely  driving  a  team  on  the  wrong 
aide  of  the  road  In  violation  of  an  ordinance  & 
not  negligent  as  matter  of  law;  but  whether 
doing  so  constitutes  negligence  depends  on  the 
fkcts  and  drcumstances,  and  generally  is  a 
question  of  fact  and  not  of  law.* 

[Bid.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  {  1618;  Dec.  Dig. 
«=9706(6) ;  Pleading,  Cent  Dig.  {  128.] 

Appeal  from  District  Court,  Weber  Coun- 
ty; N.  J.  Harris,  Judge; 

Action  b7  Caroline  Wblte,  adminlatratrlx 
of  William  White,  deceased,  against  James 
Shipley  and  another.  Judgment  for  plaln- 
tur,  and  defendants  appeaL    Beversed. 

Williams  te  WilUams,  of  Salt  Lake  City, 
for  appellants.  Joseph  Cbez,  A  W.  Agee,  and 
David  L.  Stlne,  all  of  Ogden,  for  respondent. 


■  Candland  v.  Uellen.  ISl  Fao.  341. 
'  Smith  V.  Ogden  *  N.  W.  R.  C«.,  ' 
Fac.  ISS. 


Dtab.  U*.  n 


•  Smith  V.  HlnlDg,  etc.,  Co.,  32  trUh.  n,  88  Pao. 
<83;  Rogers  v.  Rallroul,  S2  Utah,  37S,  SO  Pac.  1075, 
US  Am.  St  Rep.  87S;  Jenun  t.  UUb  Ught  A  Ry. 
Co.,  42  UUh,  41S,  132  Fao.  8. 


STBAUP,  C  J.  This  acUon  tvas  brought 
to  recover  damages  for  alleged  negligence 
causing  the  death  of  plaintiff's  intestate.  She 
had  Judgment  against  both  defendants,  from 
which  both  appeal. 
[1-3]  In  the  complaint  it  is  alleged: 
"That  the  defendant  the  American  Express 
Company  is  a  corporation  doing  business  in  the 
state  of  Utah  under  and  by  virtue  of  the  laws 
of  said  state  and  was  at  all  times  herein  al- 
leged." 

Each  of  the  defendants.  In  separate  veri- 
fied answers,  denied: 

"That  the  American  Express  Company  is  a 
corporation  doing  business  in  the  state  of  Utah, 
but  alleges  that  it  is  an  unincorporated  stock 
association  organised  under  and  by  virtue  of  the 
laws  of  the  sute  of  New  Xork." 

Upon  this,  among  other  issues,  the  case 
proceeded  to  trial  and  Judgment.  No  proof 
whatever  was  made  or  offered  tliat  the  ex- 
press company  was  a  corporation.  Notwith- 
standing the  defendants,  timely  and  at  their 
flrst  appearance  in  the  case,  and  seven 
months  prior  to  the  time  of  trial,  Bpedflcally 
and  under  oath  denied  that  the  exiMress  com- 
pany was  a  corporation  and  spedflcally  aver- 
red that  it  was  an  unincorporated  stock  as- 
sociation, and  at  the  close  of  the  evidence 
the  express  company  separately  moving  for 
a  directed  verdict  In  its  favor  upon  the  qw- 
ciQc  ground,  among  others,  for  want  of  proof 
to  support  the  allegation  that  the  express 
company  was  a  corporation,^  the  plaintiff, 
nevertheless,  paid  no  attentton  to  this  Issuf 
and  proceeded  to  Judgment  as  though  the  al- 
legation In  the  complaint  of  corporate  exist- 
ence had  been  admitted.  The  averment  is  an 
Issuable  averment  and  must  be  proved  when 
properly  raised  by  the  pleadings.  Suther- 
land's Code  Pleading,  {  561 ;  6  Standard  Ency. 
Pro.  645;  Martin  v.  Deetz,  102  Cal.  56,  3d 
Pac.  368,  41  Am.  St  Bep.  151.  It  here  was 
properly  put  In  Issue.  C.  L.  1907,  f  3000.  To 
prevail  the  burden  was  on  the  plaintiff  to 
prove  the  corporate  existence.  The  distinc- 
tion between  a  corporation  and  an  unincor- 
porated stock  association  organized  under  the 
laws  of  New  York  is  shown  by  the  following 
cases:  Matter  of  Jones.  172  N.  T.  575,  65  N. 
E.  570,  60  JO.  B.  A.  476;  Hlbbs  v.  Brown.  112 
App.  Div.  214,  98  N.  X.  Supp.  353,  190  N.  X. 
167,  82  N.  E.  1108.  The  respondent  says  that 
because  of  C.  L.  1907,  {  2927,  and  as  amend- 
ed by  Laws  of  Utah,  1911,  c.  58,  she  was  not 
required  to  prove  the  averment,  but  was  en- 
titled to  rely,  as  she  did,  upon  the  averment 
In  the  answer  that  the  express  company  was 
an  unincorporated  stock  company  and  to  pro- 
ceed to  Judgment  accordingly.  That  section 
provides  that  when  two  or  more  persons  as- 
sociated in  business,  either  as  a  Joint-stock 
conQMLny.  a  partnership  or  other  association 
not  a  corporation  transacting  business  under 
a  oomm<m  name,  they  may  be  sued  by  such 
common  name.  But  the  plaintiff  did  not  sue 
the  express  company  as  a  joint-Stock  com- 
pany, a  partnership,  or  other  association  not 
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a  corporation.  She  sned  It  as  a  corporation. 
She  does  not  help  herself  by  pointing  to 
something  she  might  have  done,  but  did  not 
do.  Then  she  further  says  that  her  aver^ 
ment  of  corporate  existence  was  a  misnomer, 
which  was  cored  by  the  answer.  That  posi- 
tion, likewise.  Is  untenable.  Michigan  Ins. 
Bank  r.  Eldred,  143  U.  S.  293,  12  Sup.  Ct 
450,  36  L.  Ed.  162.  The  cases  cited  by  her 
<St.  Louis  ds  S.  F.  Ry.  C!o.  v.  WUhelm,  49  Tex. 
Civ.  App.  639,  108  8.  W.  U94;  First  Nafl 
Bank  ▼.  Schmidt,  6  Colo.  App.  216,  40  Pac. 
479 ;  Pearce  v.  Butte  EL  Co.,  41  Mont.  304, 
109  Pac.  275;  Storer  t.  Graham,  43  Mont 
344,  116  Pac.  1011;  Davidson  t.  La  Clede 
Land  &  Imp.  Co.,  263  Mo.  223, 161  S.  W.  686) 
do  not  support  her  contention.  They  are  to 
the  effect  that  Incomplete  or  defective  aver- 
ments in  a  complaint  of  corporate  existence 
are  cured  by  admissions  or  averments  in  an 
answer  of  corporate  existence.  But  that  is 
another  question,  and  does  not  reach  the  one 
in  hand. 

[4]  The  only  benefldaiy  alleged  in  the  comr 
plaint  is  the  administratrix,  the  widow  of  the 
deceased.  The  defendants,  however,  on  caoss- 
examinatlon  of  the  widow,  showed  that  the 
deceased  left  children,  but  that  they  were  all 
adults  and  married,  and  for  a  long  time  prior 
to  the  death  of  the  deceased  had  lived  sep- 
arate and  apart  from  him,  who,  at  the  time  of 
his  death,  was  72  years  of  age.  Among  other 
things  the  court,  on  damages,  charged: 

"In  determining  the  amount  to  be  awarded  to 
the  plaintiff,  in  case  yon  find  a  verdict  in  her 
favor,  you  may  also  take  into  consideration  the 
loss  of  comfort,  society,  and  companionship  of 
said  deceased,  if  any,  which  the  plaintifl,  his 
widow  and  his  children  have  sustained  by  rea- 
son of  his  death." 

Complaint  Is  made  of  this.  It  Is  conceded 
that  as  an  abstract  proposition  the  charge  is 
not  a  misstatement  of  the  law.  It,  however, 
is  contended  that  it  is  here  erroneous  because 
it  was  not  alleged  in  tne  complaint  that  the 
deceased  left  any  children,  and,  further,  be- 
cause not  applicable  to  the  evidence.  It  was 
Indisputably  shown  that  the  children,  two 
sons,  one  40,  the  other  46,  years  of  age,  and 
five  daughters,  the  youngest  31,  and  the  eldest 
48,  years  of  age,  were  all  married  and  had 
lived  separate  and  apart  from  the  deceased, 
some  in  Los  Angeles,  Cal.,  some  in  Salt  Lake 
City,  and  some  in  Ogden  city  where  the  de- 
ceased resided.  In  an  action  brought^  by  an 
administrator  to  recover  damages  for  the 
wrongful  death  of  another  It  is  essential  to 
aver  that  therei  are  beneficiaries  or  persons 
entitled  under  the  statute  to  the  benefit  of  the 
recovery.  Such  a  person  (the  widow)  was  al- 
leged. Since,  without  objection  and  by  the 
defendants  themselves,  it  was  shown  that  the 
deceased  also  left  children,  it  is  not  neces- 
sary now  to  decide  where  some  such  benefi- 
ciaries are  alleged  whether  others  not  alleged 
may,  without  an  amendment  to  the  com- 
plaint, also  be  shown  and  their  loss  consider- 
ed and  damages  awarded  for  it.  So,  In  deter- 
mining the  damages  which  the  administra- 


trix In  her  representative  eapactty  was  en- 
titled to  recover,  we,  under  the  circumstances, 
shaU  assume  that  she  was  entitled  to  recov- 
er for  all  of  the  beneficiaries  shown  by  the 
evidence  to  have  sustained  pecuniary  loss. 
But  in  so  considering  the  matter  w«  are  of 
the  opinion  error  was  committed  in  directing 
the  Jury,  as  was  done,  that  in  determining  the 
loss  or  damage  which  the  children  sustained 
the  Jury  conld  consider  the  loss  of  comfort, 
society,  and  companionship.  There  is  no 
doubt  that  under  the  holdings  of  this  court 
such  a  charge  is  proper  in  a  case  where  there 
is  evidence  to  show  such  loss.  But  here  there 
is  no  evidence,  so  far  as  the  children  are  con- 
cerned, to  show  it.  As  already  shown,  the  chil- 
dren were  all  adults  from  SI  to  48  years  of 
age,  married  and  maintaining  separate  homes, 
and  for  a  long  time  had  lived  separate  and 
apart  from  the  deceased.  The  law  awards 
damages  for  loss  of  comfort,  society,  and  com- 
panionship only  In  a  pecuniary  sense  and  not 
as  a  solatium.  Under  the  circumstances  such 
pecuniary  loss  sustained  by  the  children  at 
most  was  but  nominal.  Indeed,  except  mere 
nominal,  it  is  not  made  to  appear  that  the 
children  sustained  any  pecuniary  loss  what- 
soever. They  received  none  of  the  deceased's 
earnings,  nor  did  be  otherwise  maintain  them 
or  In  any  way  contribute  towards  their  sup- 
port Nor  is  there  anything  made  to  appear 
that  bad  he  lived  his  expectancy,  they  would 
have  received  any  enhanced  inheritance.  As 
to  them  the  court  ought  to  have  directed  the 
Jury  that  nothing  but  nominal  damages  could 
be  awarded.  The  charge  permitted  the  Jury 
to  award  them  actual  damages.  That  was 
wrong.  St  Louis  &  San  Francisco  Ry.  Co. 
V.  Townsend,  69  Ark.  380,  63  S.  W.  994 ;  North 
Chicago  Street  Ry.  Co.  ▼.  Irwin,  202  IlL  345, 
66  N.  B.  1077;  Portsmouth  Street  Ry.  Co.  v. 
Peed'B  Administrator,  102  Va.  662,  47  S.  B. 
850;  In  le  CaUfomla  Nav.  &  Imp.  Co.  (D.  C.) 
110  Fed.  670.  This  is  but  applying  the  fa- 
miliar rule  that  an  element  of  damage  upon 
which  there  is  no  evidence  to  support  it 
should  not  be  submitted  to  the  Jury.  Cand- 
land  V.  Mellen,  151  Pac.  341. 

[S]  The  deceased  was  a  street  cleaner 
working  on  one  of  the  streets  in  Ogden  city. 
It  is  alleged  that  the  defendants,  driving  a 
team  and  an  express  wagon,  negligently  ran 
over  him,  inflicting  injuries  from  which  he 
died.  An  ordinance  was  put  in  evidence, 
which  provides  that: 

"Every  person  using  any  vehicle  on  any  street 
In  the  city  of  Ogden  shaU  operate,  drive  or 
ride  such  vehicle  on  the  porbon  of  the  right 
of  the  center  of  the  street,  except  where  the 
right  side  of  the  street  is  in  such  condition  as 
to  be  impassable." 

In  the  block  where  the  accident  occurred 
excavations  had  been  made  in  the  center  of 
the  street  for  double  street  car  tracks  which 
rendered  the  street  Impassable  by  team  from 
one  side  to  the  other.  On  the  left  side  were 
also  mortar  boxes  in  the  street  used  in  the 
construction  of  a  building.  The  defendants, 
as  they  entered  the  block,  drove  tiMteam 
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along  the  left  of  the  center  of  the  street  and 
where  the  deceased  was  at  work  near  the 
mortar  bozea.  The  defendants  offered  to 
show  that  because  of  the  excavations  in  the 
center  of  the  street  they  drove  to  the  left  to 
delivw  a  package  in  a  building  in  that  block 
on  that  side  and  -which  could  not  have  been 
carried  from  the  right  side  across  the  exca- 
vation. The  conrt  did  not  permit  the  de- 
fendants to  show  that,  on  the  ground  that 
such  matters  were  not  alleged  in  the  answer. 
We  think  the  court  erred.  Such  matters 
were  not  affirmative  nor  new  matter,  but 
were  proper  to  be  shown  under  the  general 
Issue.  Smith  v.  Ogden  &  N.  W.  B.  Co.,  83 
Utah,  129,  93  Pac.  186. 

[I]  Notwithstanding  the  excavations  In  the 
street  and  Its  tom-up  condition,  the  oonrt, 
nevertheless,  charged  that .  the  defendants 
driving  to  the  left  of  the  center  of  the  street 
were  guilty  of  negligence  as  matter  of  law. 
In  that  we  think  the  court  also  erred.  We 
have  held  that: 

"When  a  atandard  of  duty  or  care  Is  fixed  by 
law  or  ordinance,  and  aucn  law  or  ordinance 
has  reference  to  the  safety  of  life,  limb,  or 
property,  then,  as  a  matter  of  necessity,  a  vio- 
lation of  such  law  or  ordinance  constitutes  neg- 
ligence." 

We  applied  that  to  depositing  and  main- 
taining dynamite  in  a  dty  in  violation  of  an 
ordinance  (Smith  v.  Mining,  etc,  Co.,  32 
Utah,  21,  88  Pac.  683),  to  the  operation  of  a 
steam  railway  (Sogers  v.  Railroad,  32  Utah, 
376,  90  Pac.  1076,  126  Am.  St  Rep.  876),  and 
of  a  street  railway  (Jensen  v.  Utah  light  & 
Ry.  Co.,  42  Utah,  416,  132  Pac.  8).  These 
were  all  dangerous  instrumentalities,  the 
maintenance  or  operation  of  which .  Involved 
safety  of  life,  limb,  and  property.  But  that 
doctrine  has  no  application  to  one  merely 
driving  a  team  or  other  vehicle  not  itself  a 
dangerous  instrumentality  on  the  wrong  side 
of  a  street  in  violation  of  an  ordinance. 
Whether  to  do  so  constitutes  negligence  Is 
dependent  upon  the  facts  and  circumstances 
of  the  case  and,  generally,  la  a  qnestion  of 
fiict  and  not  of  law.  It,  let  It  be  conceded, 
ordinarily  is  evidence  of  negligence  for  the 
consideration  of  the  Jury,  but  cannot  as  such 
be  declared  by  the  court  as  here  was  done. 
And  then  the  charge  was  here  especially  er- 
roneous because  of  the  excavations  and  tom- 
up  condition  of  the  street.  It  may  be  that  In 
view  of  all  the  drcamstances,  dne  care,  as 
matter  of  fact,  required  the  defendants,  as  is 
contended  by  the  respondent,  to  have  driven 
around  or  down  the  block  and  then  back  on 
the  side  of  the  street  where  the  package  was 
to  be  delivered;  but  the  court  was  not  Justi- 
fied in  saying  that  as  matter  of  law.  The 
determination  of  it  was  peculiarly  within  the 
province  of  the  jury. 

For  these  reasons  the  Judgment  Is  reversed 
and  the  case  remanded  for  m.  new  trial. 
Costs  to  the  appellants. 

FRICK  and  McCARTT,  JX,  concur. 


BASHUSSEN  v.  SBVIEB  VALLET  CANAL 
CO.  et  aL     (No   2891.) 

(Supreme  Court  of  Utah.    Oct  6,  1916.) 

1.  CoBPOBATioii8  4ssl71  — SiOOK— Fkestov- 

TI0N8. 

It  will  be  presumed  that  corporate  stock  reg- 
istered  in  the  name  of  deceased  belonged  to  him 
and  descended  to  his  heirs,  there  being  no  evi- 
dence that  defendant  who  eudmed  the  stock  esei^ 
cised  any  dominion  over  it  untU  after  the  death 
of  deceased. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |i  638-636;  Dec.  Dig.  «=>171.] 

2.  Tenaitot  a  Covuos  «=>16(1)  —  Advxbsb 
Possession— What  OoNsrrrnTKS. 

The  owner  of  stock  in  an  irrigation  comp*- 
ny  died,  and  It  descended  to  his  children  eqaaUy, 
the  children  becoming  tenants  in  common.  An> 
er  the  death  of  the  owner,  defendant  one  of  the 
children,  exclusively  used  the  water  represented 
by  the  stock,  paid,  assessments,  and  voted  the 
stock,  having  it  transferred  on  the  books  of  the 
company  to  his  own  name  shortly  after  the  death 
of  the  original  owner.  About  one  year  before 
commencement  of  the  action,  a  certificate  for  the 
stock  was  issued  to  defendant.  Held  that  as 
defendant  was  a  tenant  in  common  with  the  odip 
er  children,  and  that  his  possession  must  be  re< 
garded  as  the  possession  and  for  the  benefit  of 
all  until  he  unequivocally  repudiated  the  inter- 
ests of  his  cotenants,  defendant's  voting  of  the 
stock,  transfer  of  it  to  his  name,  together  with 
exclusive  use  of  the  water,  etc.,  did  not  operate 
as  an  ouster  and  repudiation,  so  that  limitations 
began  to  run  in  defendant's  favor  (citing  Mo 
Creadyv.  Frederickson,  41  Vtth,  388,  126  Pae. 
816;   Hatch  v.  Hatch,  148  PacTlOOe). 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
(Common,  Cent  Dig.  U  42,  48;  Dec  Dig.  «s» 
15(1).] 

Appeal  from  District  Court,  Sevier  Coun- 
ty; A.  H.  Christonsen,  Judge. 

Action  by  A.  P.  Baamnssen,  as  administra- 
tor of  the  estate  of  Hans  O.  H.  Bamlose, 
against  the  Sevier  Valley  Canal  Company 
and  Holger  W.  Bamlose.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Beversed 
and  remanded. 

W.  I.  Snyder,  of  Salt  Lake  City,  for  appel- 
lant E.  B.  Hoffmann  and  John  F.  Ghldesber, 
both  of  Rldifleld,  for  respondents. 

8TBAUP,  C.  J.  The  plaintiff  claimed  that 
his  Intestate  was  the  owner  of  102.97  shares 
of  the  capital  stock  of  the  defendant  the 
Sevier  Valley  Canal  Company,  and  to  re< 
cover  them  brought  this  action  against  the 
company  and  the  defendant  Holger  W.  Ram- 
lose,  who  also  claims  to  be  the  owner  of  the 
stock.  The  defendants  also  pleaded  the  stat- 
ute of  limitations  and  an  estoppel.  The  conrt 
found: 

"a%at  at  the  time  of  the  death  of  said  Hans 
C.  H.  Ramlose  there  stood  in  his  name  on  the 
books  of  the  Sevier  Valley  Canal  Company,  a  cor- 
poration, 102.97  shares  of  the  capital  stock  'of 
said  company. 

"That  after  the  death  of  said  Hans  C.  H. 
Ramlose  and  prior  to  the  year  1904,  without  the 
knowledge  and  consent  of  the  administrator  of 
the  said  estate  or  any  person  authorized  to  act 
for  said  estate,  the  defendant  Holger  W,  Ram- 
lose procured  J.  M.  Lauritsen,  who  was  thea 
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secretary  tt  tlw  defendant  Sevier  VaUej  Oaaal 
Company,  to  tranafer  the  said  stock  from  the 
name  of  Hans  C.  H.  Ramlose  to  that  of  the  de- 
fendant Holger  W.  Ramlose,  and  that  later,  on 
the  18th  day  of  February,  1908,  the  defendant 
corporation,  by  its  secretary,  upon  the  request 
of  Holger  W.  RamloseiJgsued  and  delivered  to 
the  defendant  Holger  W.  Ramlose  a  certificate 
for  the  said  102.97  shares  of  stock  in  bis  own 
name. 

"That  the  said  Holger  W.  Ramlose  has,  for 
about  15  years  next  preceding  the  commencement 
of  this  action,  under  a  claim  of  right  so  to  do, 
and  nnder  a  claim  of  ownership  of  the  same, 
paid  the  taxes  and  aaaessmeats  levied  against  tb« 
stock  in  said  complaint  menti(Hied,  which  aasesa- 
ments  amounted  to  more  than  the  par  value  of 
the  said  stock ;  has  Toted  the  same  at  all  stock- 
holders' meetings  without  objection  from  the 
plaintiff  the  said  Hans  0.  H.  Ramlose,  during 
his  lifenme  or  his  heirs,  executors,  or  adminis- 
trators after  his  death ;  has  used  die  water  dis- 
tributed to  said  stock  during  said  period  with- 
ont  objection  from  the  said  Hans  O.  H.  Ramlose, 
his  heirs,  executors,  or  administrators. 

"That  the  said  acts  of  said  Holger  W.  Ram- 
lose were  known  to  the  plalntiflF  and  to  the  heirs, 
executors,  and  administrators  of  the  said  Hans 
G.  H.  Ramlose  and  to  the  said  Hans  O.  H.  Ram- 
lose during  his  lifetime,  and  said  acts  and  the 
possession  of  the  said  stock  were  open,  notorious, 
•zdaslve,  peaceable,  unihtemipted  under  a  claim 
of  right  and  ownership  of  the  title  to  said  stock, 
and  were  adverse  to  any  person  or  persons  what- 
soever during  the  whole  of  said  16  years. 

"That  the  defendant  Sevier  Valley  Canal  Com- 
pany does  not  issue  certificates  of  stock  unless 
requested  so  to  do,  and  the  said  Holger  W.  Ram- 
lose was  permitted  to  vote  said  stock,  use  said 
water,  and  to  do  the  act  aforesaid  and  represent 
said  stock  in  stockholders'  meetings,  and  paid  the 
assessments  thereon  during  the  lifetime  of  the 
said  Hans  C.  H.  Ramlose,  and  has  continued  to 
represent  said  stock  and  handle  the  same  as  his 
own  during  all  the  times  mentioned  in  the 
amended  complaint  of  the  plaintiff  and  the  an- 
swer of  the  defendant  to  the  same,  and  still  con- 
tinues to  hold  said  stock  as  his  own." 

On  these  findings  the  court  held  that  un- 
der Comp.  Laws  1907,  IS  2877-2890,  the  action 
was  barred,  and  decreed  Holger  W.  Ramlose 
the  owner  of  the  stock.  The  plalntifC  ap- 
peals. 

He  urges  that  the  findings  are  not  support- 
ed by  the  evidence.  We  find  no  ervldence  to 
rapport  the  finding  that  Holger  W.  Ramlose, 
at  any  time  during  the  lifetime  of  the  de- 
ceased, i>aia  any  taxes  or  assessments  on  the 
■tock,  or  used  any  of  the  water  represented 
by  It,  or  voted  the  stock,  or  otherwise  ex- 
erdaed  any  control  or  dominion  over  It.  Btit 
the  finding  that  he  did  all  that  after  the 
death  of  the  deceaaed,  and  for  a  period  of 
about  11  years  before  this  action  was  com- 
menced against  the  company,  about  14  years 
before  Holger  was  made  a  party  to  the  ac-' 
tlon,  and  for  more  than  6  years  after  an  ad- 
ministrator was  appointed  and  before  any  ac- 
tion was  commenced  is  snpported  by  the  evi- 
dence. Whether  Holger's  possession  of  the. 
stock  was  hostile  and  adverse  Is  the  de- 
terminative factor. 

The  company  was  organized  tu  1887.  Un- 
til 1901,  although  doing  business,  distribut- 
ing wat«r  for  its  stockholders,  it  had  not  Is- 
sued any  certificates  of  stock,  and  thereafter 
but  a  few  to  those  requesting  them.    The 


stockholders,  however,  were  Indicated  cm  its 
books,  together  with  the  number  of  shares 
that  each  was  entitled  to.  It  was  the  custom 
of  the  company,  oh  written  or  mere  oral  or- 
ders, to  tranafar  on  its  books  stock  from  one 
person  to  another.  The  deceased  died-  In 
1888,  and  left  surviving  him  as  his  heirs,  two 
sons  and  three  daughters  residing  in  8t 
Louis,  Mo.,  the  defoidant  Holger  W.  Ram- 
lose, also  a  son,  and  a  daughter  residing  at 
Richfield,  Utah,  where  the  deceased  resided, 
a  daughter  residing  at  Levan,  Utah,  and  un- 
known heln  of  a  deceased  son,  residing  In 
Australia. 

As  foqiMl  by  the  court,  the  shares  of  stock 
in  dispute,  on  the  hooka  of  the  company,  stood 
in  the  name  of  the  deceased  at  the  time  of 
his  death-  Hotger  claimed  that  hla  father. 
Shortly  before  his  death,  gave  him  a  written 
order  tot  a  transfer  of  the  stock  on  the  books 
from  the  name  of  the  deoeased  to  Holger,  and 
that  Holger,  after  the  deceased's  death,  pre- 
sented the  order  to .  a  Mr.  Baker,  the.  then 
secretary  of  the  company.  But  no  proof  was 
made  to  support  such  claim.  It  may  be  that 
Holger  was  unfortunate  in  such  resi)ect,  for, 
under  the  statute  (Camp.  Laws  1907,  i  3413), 
he  was  disqualified  from  testifying  on  such 
subject,  the  order  relating  to  a  transaction 
had  witii  the  deceased  er  to  a  fact  equally 
within  the  deceased's  knowledge,  and  be- 
cause of  Baker's  death  long  prior  to  the  trial. 
It  was  not  shown,  either  by  the  books  or 
otherwise,  that  any  transfer  of  the  stock  was 
then  made  or  entered  on  the  company's  books. 
To  the  contrary  it  was  shown  that  the  entry 
was  made  by  a  subsequent  secretary  between 
the  years  1902  and  1904,  that  secretary  testi- 
fying that  it  was  made  "eorly  during  my 
term  of  oflice,"  which  began  in  1902.  The 
secretary  making  it,  on  appellant's  objection, 
was  not  allowed  to  testify  how  he  came  to 
make  the  entry.  _ 

[1,2]  The  court  found  that  Holger,  with- 
out the  knowledge  or  consent  of  the  admin- 
istrator, procured  the  then  secretary  to  make 
it-  But  there  Is  nothing  to  support  that  In 
February,  1908,  the  company,  who  recogniz- 
ed Holger  as  the  owner  of  the  stock  Issued 
and  delivered  a  certificate  thereof  to  him. 
That  was  the  first  certificate  that  had  been 
Issued  for  that  stock.  That  was  a  litUe  more 
than  a  year  before  this  action  was  commenc- 
ed against  the  company.  Thus,  upon  the  evi- 
dence and  the  record,  the  stock,  when  the 
deceased  died,  stood  in  his  name  on  the  com- 
pany's books.  Presumptively  It  then  was  his 
stock.  ■  This  presumption  is  not  overthrown, 
for  it  is  not  made  to  appear  that  Holger, 
during  the  lifetime  of  the  deceased,  exercised 
any  control  or  dominion  whatever  over  the 
stock,  or  used  any  of  the  water  represented 
by  it,  or  that  the  deceased  had  transferred 
the  stock  to  him.  Hence,  on  the  record,  the 
deceased  must  be  regarded  as  the  owner  of 
the  stock  at  the  time  of  his  death.  It  thus 
descend^  to  his  heirs,  his  children,  in  equal 
shares,  who.  with  respect  to.it,  became  ten- 
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ants  In  common.  Bnt  after  the  deceased's 
death  Holger  took  possession  of  it,  paid  all 
the  taxes  and  assessments,  voted  the  stock, 
and  exclusively  used  the  water  represented 
by  it,  and  in  such  respect  exercised  domin- 
ion and  ownership  over  it  However,  being 
a  tenant  in  common  with  the  other  heirs, 
Holger's  possession  and  management  must  be 
regarded  as  the  possession  and  for  the  bene- 
fit of  all  the  tenants,  until  he,  by  some  act  or 
declaration,  repudiated  the  interests  of  his 
cotenants.  To  repudiate  such  Interest  it,  of 
conrse,  was  not  necessary  that  Holger  should 
have  given  actual  notice  of  ouster  or  dis- 
s^sln.  A  hostile  claim  of  exclusive  right 
to  the  whole  of  the  property  and  a  repudia- 
tion of  the  interest  of  his  cotenants  may  be 
shown  by  acts  and  conduct  Except  as  to 
one  of  the  cotenants  there  is  no  evidence  of 
any  express  notice  of  ouster  or  repudiation. 
If  at  all,  notice  of  ouster  or  repudiation  must 
be  Inferred  from  the  shown  facts  that  after 
the  death  of  the  deceased,  and  for  11  years 
parlor  to  the  commencement  of  the  action 
against  the  company  and  14  years  prior  to 
the  time  Holger  was  made  a  party  defendant, 
Holger  had  the  exclusive  use  of  the  water, 
paid  all  the  taxes  and  assessments  on  the 
stock,  voted  it  at  stockholders'  meetings, 
and  in  so  doing  was  recognized  by  the  com- 
pany as  the  owner.  We  do  not  think  that  is 
sufficient  to  establish  an  ouster  and  repudia- 
tion by  one  cotenant  against  other  cotenants. 
McCready  v.  Fredericksen,  41  Utah,  388,  126 
Pac.  316;  Hatch  v.  Hatch,  148  Pac.  1096; 
38  Cyc.  18  to  27;  Aguirre  v.  Alexander,  68 
Cal.  23;  Peabody  v.  Burri,  265  IlL  692,  99  N. 
B.  690;  BHumpke  v.  Henley,  24  CaL  App.  35, 
140  Pac.  289,  313;  Klnmpke  v.  Moreno  et  al., 
24  CaJ.  App.  35,  140  Pac.  313. 

The  possession,  though  exclusive,  yet  was 
not  so  overt,  hostile  and  adverse  as  to  con- 
stitute notice  in  Itself  of  ouster  or  repudia- 
tion. The  case  of  Mathews  v.  Baker,  155 
Pac.  427,  in  which  we  held  an  ouster  and 
repudiation  shown,  does  not  make  against 
this.  That  case  and  the  one  in  hand  are  dis- 
similar in  facts.  Since  on  the  theory  of  an 
ouster  and  repudiation,  and  on  no  other 
ground,  Holger  W.  Ramlose  was  adjudged 
the  owner  of  the  stock,  it  follows  that  the 
Judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial.  Such  la  the  order. 
Costs  to  the  appellant 

McCARTT,  J.,  concurs. 

FRICE,  J.  (concorring).  The  question  re- 
garding the  statute  of  limitations,  to  my 
mind,  is  not  entirely  free  from  doubt  While 
the  respondent  Holger  Wl  Ramlose  had  ex- 
clusive possession  and  control  of  the  stock 
In  question  for  14  years  prior  to  the  time 
he  was  made  a  party  to  the  action,  and  while 
during  all  of  that  time  he  apparently  exer- 
cised the  same  dominion  and  made  the  same 
use  thereof  as  any  owner  of  similar  property 


usually  does,  yet  It  is  beyond  dispute  that 
during  aU  of  that  time  he  was  also  a  tenant 
in  common  with  his  brothers  and  sisters  of 
the  stock  in  question.  All  of  his  acts  of  do- 
minion and  control  may  therefore  have  been 
those  of  a  tenant  in  common  rather  than  that 
of  an  absolute  owner.  His  possessicm,  under 
the  circumstances  disclosed  by  the  evidence, 
is  presumed  to  be  that  of  tenant  in  common, 
and  until  that  presumption  is  overcome  by 
sufficient  direct  or  inferential  evidence,  it 
must  prevalL  The  evidence  respecting  ex- 
clusive ownership  Is  merely  Inferential,  and, 
in  view  that  inferences  may  be  deduced  both 
for  and  against  exclusive  ownership  I  am  not 
able  to  say  that  the  presumption  has  been 
overcome.  I,  therefore,  yield  my  Judgment  to 
that  of  my  Associates.  I  have  less  hesitancy 
in  arriving  at  this  conclusion  for  the  reason 
that  in  case  Holger  W.  Ramlose  has  paid 
assessments,  taxes,  etc.,  to  preserve  the  stock 
in  excess  of  the  value  of  its  use,  he  may,  as 
between  himself  and  his  cotenants,'  as  point- 
ed out  in  McCready  v.  Fredericksen,  supra, 
be  reimbursed  therefor.  Upon  the  other 
hand,  if  we  should  err  In  giving  him  exclu- 
sive title,  his  cotenants  would  be  without 
any  redress  whatever. 


ARDIZZONNE  et  aL  V.  ARCHER.    (No.  7438.) 

(Supreme  Court  of  Oklahoma.     July  25,  1810> 
Rehearing  Denied  Oct  31, 1910.) 

rSyUalnu  iy  the  OottrtJ 

1.  GUASniAN    AHD    Wabd    ^s»11S— Leaom— 

Modification. 
A  guardian  who  has  executed  an  oil  and  gas 
mining  lease  under  cider  of  and  with  the  approv- 
al of  the  county  court  has  no  power  to  there- 
after modify  the  terms  of  the  lease  by  hla  act 
alone,  without  the  approval  of  the  county  conrt, 
nor  will  the  guardian's  statement,  to  the  effect 
that  the  lease  is  modified,  bind  the  minor. 

[Ed.  Note.— 9V>r  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  U  406,  406;  Dec.  Dig.  «=> 
113.1 

2.  MlKKS  AND  MINX&ALS  «s>74— On.  AND  GAS 

Leases— Stipulations. 
An  assignee  of  an  oil  and  gas  mining  lease, 
which  contains  a  stipulation  to  the  effect  that 
all  covenants  and  conditions  therein  made  shall 
be  binding  on  the  assignees  of  both  partial,  is 
liable  for  the  rental  payments  prescribed  in  said 
lease  so  long  as  he  retains  the  same. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  202 ;  Dec.  Dig.  «=974.] 

3.  Minks  and  Minkbals  «=>77— On.  aho  Gab 
Leases— SuBBXNDEB. 

A  voluntary  surrender  of  an  oil  and  gas  min- 
ing lease,  where  the  mode  of  effecting  such  sur- 
render is  prescribed  therein,  can  only  be  made 
in  the  manner  so  prescribed,  unless  the  consent 
of  all  parties  thereto  be  given  to  a  surrender  in 
some  other  manner,  and  If  such  lease  b«  that  of 
a  guardian  for  his  ward,  the  consent  of  the 
county  court  having  Jurisdiction  of  the  estate  is 
necessary  to  render  valid  any  mode  of  surrender 
other  than  that  prescribed  in  the  lease. 

[£^.  Note.— For  other  cases,  see  Bfines  and 
Minerals,  Cent  Dig.  i  204;    Dec.  Dig.  «s>77.] 
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Commlsslonensi'  Opinion,  Division  No.  2. 
Ippeal  from  Superior  Court,  Tulsa  County; 
M.  A.  Breckenrldge,  Judge. 

Action  by  Leroy  Archer,  by  tala  guardian, 
against  Joseph  Ardlzzonne  and  another,  to 
recover  certain  rentals  under  an  oil  and  gas 
mining  lease.  Judgment  for  plalntUT.  De- 
fendants appeal.    Affirmed. 

Philip  Kates,  of  Tulsa,  for  plaintiffs  In  er- 
ror. Martin  &  Moss,  of  Tulsa,  for  defendant 
in  error. 

BURFOIBD,  C.  This  was  an  action  Insti- 
tuted by  Leroy  Archer,  a  minor,  by  John  W. 
Archer,  his  legal  guardian,  to  recover  from 
the  defendants  certain  rentals  claimed  to  be 
due  under  an  oil  and  gas  mining  lease.  It 
was  alleged  In  the  petltlcm,  and  appeared 
from  the  undisputed  evidence,  that  John  W. 
Archer,  as  guardian,  under  order  of  the  coun- 
ty court  of  Tulsa  county,  sold  an  oil  and 
gas  mining  lease  covering  the  lands  of  his 
minor  ward;  that  at  said  sale  one  Braim 
was  the  purchaser;  that  the  form  of  lease 
was  submitted  to  tiie  county  court,  and  the 
sale  and  the  lease  approved  by  the  court,  aft- 
er both  parties  had  declared  themselves  sat- 
isfied with  it  Certain  pertinent  provisions 
of  the  lease  are: 

"Tbe  party  of  the  second  part  agrees  to  com- 
mence a  well  on  said  premises  within  thirty 
days  from  the  date  hereof  or  pay  at  the  rate  of 
9100  in  advance  for  each  additional  month  com- 
mencement is  delayed  from  the  time  above  men- 
tioned, for  the  commencement  of  such  well  un- 
til a  well  is  commenced." 

"Party  of  the  second  part.  Us  heirs  or  as- 
signs, shall  have  the  right  at  any  time,  on  the 
payment  of  $10.00,  to  the  party  of  the  first  part, 
his  successors  or  assigns,  to  surrender  this  lease 
for  cancellation,  after  which  all  payments  and 
UabilitieS'thereafter  to  accrue  under  and  by  vir- 
tue of  its  terms  shall  cease  and  deter- 
mine.   •    •    • 

{■All  covenants  and  agreements  herein  set 
forth  between  the  parties  hereto  shall  extend  to 
their  successors  or  assigns." 

It  was  further  alleged  that  this  lease  pass- 
ed by  various  assignments  to  the  defendants, 
*  Ardlzzonne  and  Oasenbeck,  that  a  well  had 
not  been  commenced,  and  that  the  rentals 
were  due  and  unpaid.  The  defendants  an- 
swered, denying  that  the  lease  set  out  was 
the  true  leasee  but  set  up  that  It  was  the  real 
Intent  of  the  parties  that  the  contract  should 
read  |2  per  acre,  payable  quarterly,  as  rent- 
aL  It  further  set  up  that  prior  to  the  time 
the  lease  was  assigned  to  them,  the  guardian 
had  accepted  from  the  lessee  as  rental  for 
one  quarter  the  sum  of  $40,  and  had  executed 
and  acknowledged  an  instrument.  In  which 
the  following  language  occurred: 

"It  is  understood  and  agreed  that  the  provi- 
sion in  the  above-named  lease,  providing  that  the 
rentals  should  be  '$100.00  per  month,  payable 
in  advance,  until  a  well  shoald  be  commenced,' 
was  and  is  an  error,  that  the  same  should  read, 
ia  order  to  express  the  Intention  of  the  parties, 
'$2.00  an  acre  per  year,  payable  quarterly  in 
advance.' " 

That  they  had  paid  the  rental  at  $2  per 
acre  per  year  up  until  a  certain  date,  at 


which  time  they  surrendered  the  lease.  They 
prayed  that  the  plaintiff  take  nothing  by  his 
suit,  and  that  the  contract  be  reformed  so 
as  to  set  out  the  intention  of  the  parties,  as 
evidenced  by  the  Instrument  executed  by  the 
guardian  above  quoted.  A  reply  in  the  form 
of  a  general  denial  was  filed  and  upon  these 
pleadings  the  cause  was  tried  to  th»  court, 
without  the  intervention  of  a  Jury. 

[1, 23  The  evidence  established  clearly  that 
the  lease  was  executed  in  consideration  of 
the  sum  of  $10;  that  none  of  the  transac- 
tions of  the  guardian,  after  the  execution 
and  delivery  of  the  lease,  had  been  submitted 
to  the  county  court  or  received  the  approval 
of  such  court  The  alleged  surrender  was 
attempted  to  be  proved  by  the  testimony  of 
one  of  the  defendants,  to  the  effect  that  the 
guardian  came  to  him  and  told  him  that  be 
wanted  to  surrender,  and  he  told  the  gnisidl^n 
that  he  would  sign  anything  the  guardian 
wanted.  It  was  undisputed  that  the  $10  had 
never  been  offered  or  paid,  as  provided  In 
the  clause  for  the  surrraider.  It  was  likewise 
undisputed  that  the  guardian  had  executed 
the  paper  from  which  we  have  quoted,  and 
that  the  defendants  relied  upon  it  in  taking 
the  assignment  of  the  lease.  At  the  close  of 
the  testimony  the  trial  court  allowed  the 
plaintiff  to  make  an  amendment  whereby 
the  rentals  up  to  the  date  of  trial  Were  In- 
cluded in  the  amount  sought  to  be  recovered. 
On  behalf  of  the  plaintiffs  it  was  further 
shown  by  the  testimony  of  the  guardian  that 
the  lease  had  never  been  surrendered,  no 
release  thereof  executed,  and  no  payment  of 
the  $10  offered  or  made.  Under  these  cir- 
cumstances what  are  the  respective  rights 
of  the  parties? 

It  was  established  In  this  jurisdiction,  by 
Duff  V.  Keaton,  83  Okl.  87.  124  Pac.  291,  42 
li.  R.  A.  (N.  8.)  472,  that  the  guardian  of  a 
minor  was  without  power  to  make  an  oU 
and  gas  mining  lease,  covering  the  ward's 
property,  without  tbe  approval  of  the  county 
court  having  Jurisdiction  of  the  estate  of 
the  minor,  ^niis  being  true,  we  think  It 
clearly  appears  that  having  made  the  lease 
and  the  county  court  having  approved  it 
the  guardian  alone  is  absolutely  without  pow- 
er to  change  or  modify  the  terms  of  the  lease, 
or  bind  the  ward  by  Ms  statements  in  re- 
gard to  what  the  t^ms  of  the  lease  were  or 
should  be.  Whether  it  be  taken  that  the 
county  court  or  the  guardian  is  the  true  par- 
ty to  such  a  contract  is  cannot  be  denied  that 
the  assent  of  the  county  court  la  an  essential 
element  to  the  validity  thereof.  The  county 
court  might  never  have  approved  the  lease  at 
$2  per  acre  per  year.  In  view  of  the  small 
bonus  paid  it  must  be  assumed  that  the  value 
to  the  ward  arose  oat  of  the  drilling  of  a 
well  or  the  payment  of  the  rentals.  If  guard- 
ians could  be  allowed  to  submit  one  lease 
to  the  county  court  and  thereafter  bind 
their  ward  by  statement  either  oral  or  writ- 
ten, that  the  terms  of  such  lease  were  a  mis- 
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take-,  the  door  wonid,  Indeed,  be  wide  open 
to  fraud  and  theft  of  the  estates  of  these 
minors.  If  the  district  court  Is  bound  to 
reform  a  lease  executed  by  a  guardian  with 
the  approval  of  the  county  court  upon  the 
guardian's  mere  statement  that  the  terms  of 
the  lease  were  entirely  different  from  the 
one  approved,  and  without  any  action  of  the 
county  court  subsequent  to  the  approval  of  the 
lease,  tlien  the  same  result  must  necessarily 
follow.  If  defendant's  contention  be  sus- 
tained, the  guardian  would  be  able  to  ao- 
compllsh  Indirectly,  by  laying  a  basis  for  a 
reformation  of  the  Instrument  In  the  district 
court,  what  he  could  not  do  directly  by  con- 
senting in  writing  to  a  change  In  the  lease 
Itself. 

[3]  The  same  argument  applies  to  the  al- 
leged surrender.  The  lease  prescribed  the 
manner  In  which  It  might  be  surrendered  by 
the  lessee.  This  being  true,  we  think  no  other 
mode  could  be  adopted,  except  by  the  consent 
o<  all  the  parties  thereto,  and  that  the  court 
was  so  much  a  party  to  the  lease;  that  tf 
the  rights  of  the  minor  to  these  rentals  were 
to  be  given  up  in  the  manner  not  prescribed 
la  the  lease,  the  approval  of  the  county  court 
was  a  necessary  requisite  thereto.  His  con- 
sent Is  as  necessary  to  a  change  In  the  mode 
of  surrender  prescribed  In  the  lease  as  It  Is 
to  the  amount  of  the  rentals  therein  cov- 
enanted to  be  paid. 

It  Is  strongly  urged  that  the  guardian  Is 
taking  advantage  of  his  own  fraud.  In  that 
his  statements  Induced  tl^e  defendants  to  en- 
ter Into  the  contract.  This  may  be  true.  The 
guardian  may  be  personally  responsible  to 
the  defendants  for  an^  fraud  he  may  have 
I>erpetrated,  but  the  plaintiff  here  Is  the 
ward,  and  it  was  beyond  the  power  of  the 
guardian,  without  the  consent  of  the  county 
court,  as  we  have  heretofore  stated,  to  bind 
the  ward  to  a  change  In  the  Instrument  wblcb 
the  county  court  had  approved. 

It  is  also  alleged  that  there,  was  no  meet- 
ing of  the  minds  between  the  defendants 
and  their  assignors,  inasmudi  as  the  de- 
fendants thought  they  were  accepting  the 
terms  of  a  lease  which  called  for  $2  per  acre 
per  year  rental,  whereas,  if  our  oonstruo 
tioo  be  the  true  one,  the  lease  called  for  and 
they  were  bound  to  pay  9100  per  montb. 
Tte  orlglaal  lease  was  on  record.  They 
knew  what  It  provided,  and  they  were  charg- 
ed by  law  with  the  knowledge  of  the  limlta^ 
tlons  of  the  power  of  the  guardian.  There 
seem  to  be  two  answers  to  their  contention ; 
one  is  tttat  the  mistake  made,  U  any,  appears 
to  b«.a  mistake  of  law  as  to  the  efCect  o£  the. 
instrument  executed  by  the  guardian;  sec- 
ondly, that  if  there  were  any  lack  of  meet- 
ing at  the  minds  between  themselves  and 
their  assignor,  soch  fact  might,  in  proper 
cases,  have  been  ground  for  a  canodlation 
of  the  assignment,  but  this  they  did  not  aslc 
What  they  sought  was  the  reComatiaa  of  the 


lease.  This  we  think,  for  the  reasons 'abon 
given,  the  trial  Judge  properly  denied. 

Finally  it  is  urged  that  there  was  error 
in  allowing  the  amendment  to  the  petition. 
With  this  contention  we  cannot  agree.  T*e 
facts  upon  which. a  recovery  of  the  amount 
accruing  after  the  filing  of  the  petition,  and 
before  the  trial,  were  exactly  the  same  as 
would  authorize  a  recovery  of  the  amount 
due  before  the  filing  of  the  petition.  This 
amendment  was  only  in  effect  a  supplanen- 
tal  pleading,  asking  for  a  recovery  of  the 
amount  which  had  accrued  since  the  filing 
of  the  petition.  Under  sections  4795  and 
4790,  Rev.  Laws  1910,  we  think  the  allow- 
ance of  the  amendment  was  Justified.  It  is 
insisted,  however,  that  there  was  no  proof 
that  the  defendants  wisre  In  possession  of  the 
lease  at  the  time  of  the  trials,  as  th^  had 
testified  that  they  had  siirrendered.  We 
have  already  determined  that  they  could  not 
lawfully  surrender  it  in  the  manner  they 
claim  such  surrender  was  effected.  The 
testimony  showed,  and  their  answer  admit- 
ted, the  execution  of  the  assignment  of  the 
lease  to  them.  The  guardian  testified  on 
the  trial  that  it  had  not  beta  surrendered, 
and  that  the  $10  had  never  been  paid.  TUb 
testimony,  aside  from  any  presumption  aris- 
ing from  the  recording  and  retention  of  the 
assignment,  and  the  failure  to  execute  a 
release,  we  think  clearly  Justified  the  trial 
court  in  finding  that  they  still  retained  the 
rights  and  were  bound  by  the  liabilities  ac- 
cruing to  them  by  vlrtoe  of  the  assignment. 

We  find  no  error  In  th^  record,  and  the 
Judgment  should  be  affirmed. 

FEB  CURIAM.   Ad<9ted  In  whoto^ 


.SINOPOTJLO  on.  CO.  et  aL  T.  BELL  et  al 

(No.  7561.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1919.) 

(Syttahua  &«  iht  Comrt.) 

1.  New  Tbial  «=3l0e(2) ->  OsotntDS  —  Nswi.t 

DUCOVSBKD   EVIOKRCB— DlUOENCK. 

A  motion  for  a  new  trial  will  not  be  pant- 
ed upon  the  groand  of  newly  discovered  evidence 
where  the  same  is  enmulatrve  in  its  nature,  and 
the  parties  offering  the  same  have  not  dUigentlv 
endeavored  to  procure  the  evidence  for  the  triaL 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  211;   Dec  Dig.  <S=»102(2).] 

2.  Appeal  and  Erkob  «=977(5)  —  Keview  — 
DiscRETiow  o*  TaiAL  CouM"  —  Refusal  o» 
New  Tbial. 

The  judgment  of  the  trial  court  denying  a 
motion  for  a  new  trial  win  not  be  disturbed, 
unless  It  clearly  appears  that  the  trial  court 
abused  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8864,  8886;  Dec.  Dig,  «s> 
977(5).] 

Commissioners'  Opinion,  Division  Noi,  & 
Error  from  District  Court,  Muskogee  County; 
B.  P.  de  Oraffenried,  Judge. 

Acdon   by  Thomas  A.   Ball  against  the 
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Slnopoulo  Oil  Company  and  otbers.  Judg- 
ment for  plaintiff,  and  defendant  Slnopoulo 
Oil  Company  and  another  bring  error.  Af- 
firmed. 

Noffslnger  &  Broome,  of  Muskogee,  and 
Keaton,  Wells  4  Johnston,  of  Oklahoma  City, 
for  plaintiffs  In  error.  Zevely,  Glvens  & 
Stoutz,  of  Muskogee,  for  defendant  In  error 
Thomas  A.  Bell. 

HOOKER,  C.  On  the  25th  day  of  July, 
1913,  Thomas  A.  Bell  made  and  entered  Into 
a  contract  with  the  other  parties  to  this  ac- 
tion whereby  an  oil  well  for  said  parties 
was  to  be  drilled  to  a  depth  of  1,600  feet, 
unless  oil  or  gas  was  found  In  paying  quan- 
tities, or  Muskogee  or  BUsslsslppl  limestone 
was  reached  at  a  lesser  depth,  for  which  he 
was  to  receive  the  sum  of  $3,^)0. 

The  plaintiff  alleges  In  his  petition  the 
execution  of  this  contract,  and  a  full  com- 
pliance with  all  of  Its  terms  by  him,  and 
that  he  had  drilled  said  well  to  the  Mississip- 
pi limestone,  as  was  contemplated  by  the 
contract,  and  that  the  depth  to  which  he 
had  drilled  said  well  was  1,888  feet,  and 
that  by  the  terms  of  said  contract  there 
was  due  to  him  the  sum  of  $3,200,  less  $212, 
being  the  reduction  to  be  made  by  him  for 
the  difference  between  the  depth  said  well 
was  drilled  and  1,600  feet.  It  was  contend- 
ed by  the  defendant  below  that  said  well 
was  not  drilled  to  the  MissisBlppi  limestone, 
and  that  the  said  Bell  had  not  complied 
with  the  terms  of  his  contract,  but  had  aban- 
doned the  well  by  reason  of  a  failure  upon 
his  part  to  drill  the  same  properly  whereby 
the  drill  became  fastened  and  lost  In  said 
well. 

°  The  plaintiffs  in  error  have  assigned  two 
reasons  why  this  Judgment  should  be  revers- 
ed: First,  error  of  the  court  in  giving  in- 
structions Nos.  4  and  6 ;  second,  error  of  the 
court  in  overruling  a  motion  for  a  new  trial 
filed  by  the  plaintiffs  in  error  in  the  court 
below,  which  motion  was  based  largely  upon 
newly  discovered  evidence,  as  appears  from 
the  affidavits  on  file  in  this  action. 

It  will  be  seen  from  an  examination  of 
the  contract  here  that  when  Bell  drilled  this 
well  until  he  had  reached  the  Mississippi 
limestone,  that  he  had  complied  fully  with 
the  terms  of  his  contract.  He  obligated  him- 
self first  to  drill  this  well  1,600  feet,  unless 
oil  or  gas  was  found  in  paying  quantities, 
or  unless  the  Mississippi  limestone  was  reach- 
ed at  a  lesser  depth,  and  for  this  he  was  to 
be  paid  $3,200;  but  If  the  Mississippi  lime- 
stone was  reached  before  the  depth  of  1,600 
feet  and  oil  or  gas  were  not  produced  In 
paying  gaantlties,  then  a  reduction  was  to  be 
made  of  $1  per  foot  for  the  difference  between 
the  depth  drilled  and  1,600  feet,  and  in  the 
event  oil  or  gas  was  not  found  and  the 
Mississippi  limestone  was  not  reache-J  when 
the  well  was  drilled  1,600  feet,  then  he  obli- 
gated himself  upon  the  request  of  other  par- 
160  P.— 29 


ties  to  continue  to  drill  until  the  Mississippi 
limestone  was  reached  or  oQ  or  gas  found. 

It  is  thus  apparent  from  the  terms  of  this 
contract  that  when  the  Mississippi  limestone 
was  reached  this  contract  was  performed 
by  Bell.  He  alleged  in  his  petition  that  the 
Mississippi  limestone  was  reached  In  the 
drilling  of  this  welL  His  vritnesses  corrobo- 
rated his  assertion,  and  the  issue  was  sub- 
mitted to  the  Jury,  and  the  Jury  by  the 
verdict  rendered  herein  sustained  his  theory 
that  the  well  had  been  drilled  to  the  Missis- 
sippi Umestone. 

In  fact  the  main  issue  in  this  case  was 
whether  the  well  In  question  was  drilled 
nntU  the  Mississippi  limestone  was  reach- 
ed. The  court  in  his  Instructions  fairly  sub- 
mitted this  case  to  the  Jury. 

We  have  carefully  considered  the  two  in- 
structions complained  of,  and  when  we  con- 
sidered these  two  instructions  in  connection 
with  the  other  instruction  given  by  the  trial 
court  we  can  see  no  reversible  error  here. 
The  vice  urged  against  instruction  No.  4 
is  that  It  eliminates  from  the  consideration  of 
the  Jury  the  depth  of  the  well,  and  that 
It  Is  a  direction  upon  the  part  of  the  trial 
court  for  the  Jury  to  fiud  that  the  well  had 
been  drilled  1,388  feet.  When  we  consider 
the  evidence  in  this  case,  the  plaintiffs  in 
error  were  not  iprejudlced  by*  the  giving  of 
this  Instruction.  Every  witness  here  who 
testified  as  to  the  depth  of  the  well  fixed 
the  same  at  1,388  feet.  And  not  a  single 
witness  testified  to  the  contrary.  And  in- 
asmuch as  all  the  evidence  upon  that  ques- 
tion was  to  the  effect  that  the  well  was 
1388  feet,  and  that  fact  not  being  dlsputbd, 
the  trial  court  did  not  commit  any  error  In 
assuming  that  tact  sustained  by  the  evidence 
and  instructing  the  Jury,  as  set  out  in  in- 
struction No.  4. 

Instruction  No.  6  Is  not  subject  to  the  ob- 
jection urged  by  the  plaintiffs  in  error,  for 
it  was  the  sole  issne  in  this  case  whether 
Bell  had  drilled  the  well  to  the  Mississippi 
limestone,  and  under  the  terms  of  the  con- 
tract here  when  he  had  drilled  the  well  until 
the  Mississippi  limestone  was  reached,  he 
was  obligated  to  drill  no  farther,  and,  as 
stated  hereinbefore,  it  was  bis  contention 
that  he  had  reached  the  Mississippi  limestone, 
and  this  was  denied  by  the  defendants  be- 
low, and  this  issue  was  clearly  submitted  by 
instruction  No.  6  to  the  Jury,  and  It  is  per- 
fectly clear  from  an  examination  of  the  con- 
tract that  if  he  reached  the  Mississippi  lime- 
stone, he  was  entitled  to  his  money,  and  had 
the  right  to  quit  and  demand  payment. 

[1,2]  It  is  further  asserted  by  the  plain- 
tiffs In  error  that  the  trial  court  should  have 
granted  them  a  new  trial,  on  account  of  the 
newly  discovered  evidence  set  up  in  the  af- 
fidavits filed  In  this  action.  We  have  care- 
fully considered  these  affidavits.  They  all  go 
to  the  main  Issue  in  this  case  whether  the 
Mississippi  limestone  was  reached  by  Bell 
in  drUlIng  this  well. 
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The  plaintiffs  In  error  from  the  time  of 
the  filing  of  this  BCtlon  In  the  court  below 
on  the  26th  day  of  September,  1913,  np  to  No- 
vember, 1914,  knew  or  should  have  known 
that  the  issue  in  this  case  was  whether  Bell 
bad  reached  the  Mississippi  limestone  in 
drilling  this  well. 

It  appears  here  that  within  three  days  aft- 
er the  verdict  in  this  case  was  rendered  this 
evidence  was  had,  as  shown  by  the  affidavits 
attached  to  the  motion  for  a  new  trial,  all 
of  which  tended  to  substantiate  the  theory 
of  the  plaintiffs  in  error,  that  Bell  had  not 
reached  the  Mississippi  limestone.  This  evi- 
dence could  readily  have  been  procured  by 
the  plaintiffs  in  error,  had  they  exercised 
any  diligence  whatever  in  preparing  their 
case  for  trial.  The  well  had  been  drilled  up- 
on their  property;  the  cuttings  taken  there- 
from was  on  their  grounds.  They  had  every 
opportunity  for  which  they  could  reasonably 
ask  to  have  made  examinations  or  to  have 
applied  any  test  known  to  science  to  deter- 
mine this  question,  yet  they  did  not  avail 
themselves  thereof.  Upon  the  trial  below 
they  did  Introduce  a  bottle  of  cuttings  said 
by  one  of  the  plaintiffs  in  error  to  have 
been  taken  from  this  well.  The  contents 
of  this  bottle  was  subjected  to  a  test  by  a 
chemist  in  the  presence  of  the  Jury,  and 
his  testimony  was,  that  it  was  not  Mississippi 
limestone,  and  other  witnesses  were  Intro- 
duced by  the  plaintiffs  in  error  to  that  ef- 
fect; yet  the  Jury,  after  bearing  tbla  evi- 
dence, found  adversely  to  the  plaintiffs  in 
error.  When  we  consider  the  cumulative 
character  of  this  evidence  and  the  lack  of 
diligence  used  by  the  plaintiffs  in  error, 
we  cannot  say  that  the  trial  court  abused  Its 
discretion  in  refusing  to  grant  a  new  trial 
in  this  case,  nor  can  we  say  that  if  this  evi- 
dence had  been  submitted  to  the  Jury,  that 
there  is  any  probability  that  the  Jury  would 
have  rendered  any  different  verdict  from  the 
one  rendered  in  this  case. 

Finding  no  error  in  this  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

PEB  CUBIAM.    Adopted  in  whole. 


MODEL  CLOTHING  CO.  v.  FIRST  NAT. 
BANK  OF  GUSHING.    (No.  8256.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 
(Svllahua  ly  the  Court.) 

1.   COTJETS  €=»4— "JUBISDICTION." 

Jurisdiction  is  the  power  of  courts  and  Ju- 
dicial officers  to  take  cognizance  of  and  to 
hear  and  determine  the  subjeot-matter  in  con- 
troversy between  parties  to  a  proceeding  pend- 
ing, and  to  adjust  or  exercise  judicial  power 
over  them. 

[E!d.  Note.— For  other  cases,  see  Coftrts,  Cent 
Dig.  IS  10,  21;    Dec.  Dig.  «=s>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senea,  Jurisdiction.] 


2.  CouBTS  «=»24^nTuBi8niCTiOH— Waivib. 

Parties  cannot  by  consent  or  by  stipulation 
invest  a  court  with  jurisdiction  or  power  not 
authorized  by  law,  and  this  rule  applies  to  caus- 
es wherein  the  necessary  Jurisdictional  amount 
is  involved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Sg  7ft-78;  Dec.  Dig.  «=»24.] 

Commissioners'  Opinion,  Division  Mo.  4. 
Error  from  County  Coxat,  Payne  County;  W. 
R.  Jones,  Judge. 

Action  by  the  First  National  Bank  of  Cnsh- 
ing  against  the  Model  Clothing  Company 
and  another.  Judgment  for  plaintiff,  and  the 
defendant  Model  Clothing  C!ompany  brings 
error.  Revised  and  remanded,  with  in- 
Btructions  to  dismiss  action. 

Thomas  A.  Higgins  and  Sylvester  J.  Ber- 
ton,  both  of  Gushing,  for  plaintiff  in  error. 
John  R.  Hadley  and  Walter  Mathews,  both  of 
Gushing,  for  defendant  in  error. 

EDWARDS,  O.  Tlala  action  was  instituted 
In  the  county  court  of  Payne  county,  by  the 
First  National  Bank  of  Gushing,  to  recover 
the  sum  of  $50,  paid  by  said  bank  up<Hi  a 
forged  check  drawn  upon  said  plaintiff  bank 
and  purchased  by  the  defendant  the  Model 
Clothing  Company,  and  by  the  Model  Cloth- 
ing Company  cashed  through  the  Farmers' 
National  Bank  of  Crushing,  the  other  defend- 
ant to  the  action.  In  the  lower  court  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
and  against  defendant  Model  Clothing  Com- 
pany, from  which  Judgment  appeal  has  been 
prosecuted  to  this  court. 

Several  Interesting  questions  are  presented 
and  discussed  at  length  in  the  briefs  of  both 
the  plaintiff  and  the  defendant  In  error.  The 
record,  however,  discloses  that  the  suit  was 
Instituted  in  the  county  court  of  Payne  coun- 
ty on  the  4th  day  of  November,  1914,  and  is 
for  the  sum  of  only  $50.  In  this  situation 
the  county  court,  under  the  provisions  of 
section  1816,  Revised  Laws  1910,  did  not  hare 
Jurisdiction  of  the  subject-matter  of  this 
cause.  That  part  of  the  sectl<Mi  Hm<Hng 
Jurisdiction  is  as  follows: 

"The  county  court,  coextensive  with  the 
county,  shall  have  original  jurisdiction  in  all 
probate  matters  and  bastardy  proceedings,  and 
shall  have  concurrent  Jurisdiction  with  the 
district  court  in  civil  cases  in  any  amount  over 
two  hundred  dollars  and  not  exceeding  one 
thousand  dollars,  exclusive  of  interest" 

Thla  section  was  recently  construed  by 
this  court  in  the  case  of  Musser  v.  Baker,  15S 
Pac.  442,  No.  7484  (not  yet  officially  report- 
ed), in  which  it  is  held  that  the  county  court 
has  no  Jurisdiction  of  actions  where  the 
amount  Involved  is  $200,  or  less,  and,  al- 
though both  the  plaintiff  and  the  defendant 
in  error  have  consented  that  this  court  may 
bear  and  determine  the  Issues  Involved,  Ju- 
risdiction for  that  purpose  cannot  be  confer- 
red by  consent 

[1]  Jurisdiction  is  defined  to  be  tbe  power 
of  courts  and  Judicial  officers  to  take  cogni- 
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canbe  of  snd  to  hear  and  determine  tbe  sab- 
Ject-matter  In  controversy  between  parties 
to  a  proceeding  pending,  and  to  adjTiBt  or 
exercise  Judicial  power  over  them.  Twine  r. 
Carey,  2  Okl.  249,  37  Pac.  1098;  Parker  v. 
Lynch,  7  OkL  631,  66  Pac  1082;  Bockfinger 
v.  Foster  et  al.,  10  Okl.  488,  82  Pac.  799; 
Antene  v.  Jensen  et  al.,  148  Pac.  727. 

[2]  In  11  eye  673,  the  rale  la  stated  as  fol- 
lows: 

"Parties  cannot  by  consent  or  by  stipulation 
invest  a  court  with  jurisdiction  or  power  not 
authorized  by  law  or  conferred  upon  it  by  the 
Constitution.  This  rule  applies  to  jurisdiction 
of  the  cause  of  action  or  subject-matter,  to 
causes  wherein  the  necessary  jurisdictional 
amount  is  involved  •  •  •  "—citing  authori- 
ties. 

See,  also,  Myers  v.  Berry,  3  Okl.  612,  41 
Pac,  680,  Beach  t.  Beach,  4  OkL  359,  46  Pac 
614,  wherein  It  is  expressly  held  that  Juris- 
diction of  the  subject-matter  cannot  be  con- 
ferred by  consent 

In  the  case  of  Kennan  v.  Chastaln,  157  Pac 
326  (not  yet  officially  reported),  this  court 
held  (syllabus); 

"The  question  of  jurisdiction  is  primary  and 
fundamental  in  every  case,  and  cannot  be  waiv- 
ed by  the  parties  or  overlooked  by  the  court 
It  is  the  bounden  duty  of  the  court  to  examine 
into  its  jurisdiction,  whether  raised  by  any 
party  or  not,  and  sua  sponte  to  determine  its 
own  jurisdiction." 

The  cause  Is  therefore  reversed  and  re- 
manded, with  instructions  to  the  lower  court 
to  dismiss  the  action  for  want  of  Jurisdic- 
tion. , 

PE^  CDRIAM.    Adopted  in  wtiolQ. 


KANSAS  CITY  SOUTHERN  RY.  CO.  ▼. 
LANGLEY.  (No.  7955.) 

(Supreme  Court  of  Oklahoma.    Dec.  14,  1916.) 

(Si/llahut  by  the  Court.) 

1.  Raiuboads  «=>889(1),  896(1)— Ofbhation— 
Injubiss  to  Pebsonb  or  Tbaok— Busdbr 
OF  Paoor. 

While  it  is  gross  negligence  to  run  a  rafl- 
road  train  at  night  without  a  headlight,  there 
can  be  no  recovery  for  a  death  caused  by  be- 
ing struck  by  such  train  unless  such  negligence 
was  the  proximate  cause  of  the  death,  and  in 
an  action  to  recover  for  such  death,  the  burden 
is  upon  the  plaintiff  of  proving  that  such  neg- 
ligence was  the  proximate  cause  of  the  death. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1319,  1341-1343;  Dec  Dig.  «s> 
389(1),  396(1).]  >»   -^^ 

2.  Appeal  ako  Brbok  «s>1001(3)— Rbvibw— 
Questions  of  Fact— Vbbdiot. 

A  verdict,  unsupported  by  evidence,  and  baa- 
ed upon  conjecture,  cannot  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3928-3938;  Dec.  Dig.  «=> 
1001(&).] 

(Additional  BvUabu*  by  Sdifortol  Btaff.) 

8.  NEOUGENCE  «S>1  —  "ACTIOKABLB  Neqij- 
OENCB." 

Three  elements  are  essential  to  constitute 
"actionable    negligence":     The    existence    of    a 


duty;  failure  to  perform  that  doty;  injury 
proximately  resulting  from  such  failure. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  1;   Dec  Dig.  <8=»1.' 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Actionable  Negli- 
gence.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Adair  County; 
John  H.  Pitcbford,  Judge. 

Action  by  William  P.  Langley,  administra- 
tor of  the  estate  of  Mike  O.  Keys  against  the 
Kansas  City  Southern  Railway  Company. 
Judgmeht  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

J.  Sam  Wood  and  Read  &  McDonougb, 
all  of  l^.  Smith,  Ark.,  for  plaintiff  in  error. 
W.  W.  Hastings  and  J.  Berry  King,  both  of 
Tahlequah,  and  G.  O.  Grant,  of  StUweU,  for 
defendant  la  error. 

COLLIER,  a  This  is  an  action  by  W.  F. 
Langley,  as  administrator  of  tbe  estate  of 
Mike  G.  Keys,  deceased,  to  recover  damages 
for  tbe  negligent  killing  of  tbe  plaintlfTs 
intestate.  Hereinafter  the  parties  will  be 
referred  to  as  they  were  in  the  trial  court 
The  undisputed  evidence  is  that  the  de- 
fendant was  a  railroad  corporation,  and  op- 
erated a  line  of  railway  in  the  state  of  Okla- 
homa, and  on  March  4,  1916,  the  deceased 
was  in  the  town  of  Stllwell;  that  his  home 
was  about  two  miles-  north  of  said  town; 
that  tbe  deceased  was  run  over  by  a  train 
of  tbe  defendant;  that  the  train  was  a 
passenger  train  of  the  defendant,  and  was 
known  as  train  No.  4;  that  the  train  left 
Stllwell  about  10  p.  m.;  that  the  said  loco- 
motive drawing  said  train  did  not  have  a 
headlight  at  tlie  time  It  left  Stllwell  and  un- 
til after  it  passed  where  the  deceased  was 
killed.  The  evidence  further  tends  to  show 
that  the  deceased  was  struck  by  the  train  at 
about  10  p.  m.,  but  that  no  one  saw  the  ac- 
cident; that  tbe  body  of  the  deceased  was 
not  found  until  about  6  or  7  o'clock  the  next 
morning,  and,  when  found,  the  body  was  dis- 
membered to  such  an  extent  as-  to  show  con- 
clusively that  the  deceased  was  run  over 
by  said  train,  but  there  is  no  evidence  in 
the  case  showing  any  negligence  on  the 
part  of  the  defendant  other  than  the  fact 
that  the  engine  of  said  train  did  not  carry 
a  headlight  It  is  also  shown  in  evidence 
that  the  night  plaintiff's  intestate  was  killed 
It  was  dark  and  stormy,  and  that  there  were 
two  crossings  which  were  about  one-third  of 
a  mile  apart,  and  tbe  body  of  plaintiff's  in- 
testate was  found  at  about  an  equal  dibtance 
between  the  two  crossings ;  that  along  the 
right  of  way  from  Stllwell  to  the  p<dnt  where 
plaihtllf's  intestate  was  killed  was,  to  some 
extent,  used  by  the  public  as  a  traveled  way, 
but  it  is  not  alleged  In  the  petition  nor  prov- 
ed that  such  use  of  said  traveled  way  was 
with  the  consent  or  knowledge  of  tbe  defend- 
ant, or  that  the  deceased  was  injured  while 
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on  said  trareled  way,  or  tbat  the  deceased 
was  an  Invitee  or  licensee  upon  the  track  of 
the  defendant.  There  was  evidence  that  de- 
ceased had  a  dependent  wife  and  several 
obildren ;  was  48  years  of  age ;  had  a  Ufa  ex- 
pectancy of years,  and  had  an  earning 

capacity  of  from  $50  to  $76  per  month.  Upon 
the  conclusion  of  the  evidence  the  defendant 
demurred  thereto,  which  demurrer  was  over- 
ruled and  duly  excepted  to.  The  Jury  re- 
turned a  verdict  In  favor  of  plalntlfl  in  the 
sum  of  $2,975.  Within  the  statutory  period 
motion  for  new  trial  was  duly  filed,  over- 
ruled, and  excepted  to,  and  Judgment  entered 
in  accord  with  the  verdict  of  the  Jury.  To 
reverse  the  Judgment  rendered  this  appeal 
is  prosecuted. 

Tliere  are  many  assignments  of  error,  but 
we  deem  it  unnecessary  to  review  any  of 
them  except  as  to  the  demurrer  to  the  evi- 
dence. 

[1-S]  The  negligence  counted  upon  is  that 
the  headlight  upon  the  locomotive  drawing 
the  train  which  run  over  the  plaintiff's  in- 
testate "was  defective,  and  the  light  ex- 
tinguished." It  Is  a  well-settled  principle 
of  law  that  negligence  alone  does  not  consti- 
tute a  cause  of  action,  but  that  the  negligence 
must  be  such  as  to  have  causal  connection 
with  the  injury  suCtered.  In  every  case  in- 
volving negligence  three  elements  are  essen- 
tial to  constitute  actionable  negligence:  (1) 
The  existence  of  a  duty;  (2)  a  failure  to 
perform  that  duty;  (3)  injury  proximately 
resulting  from  such  failure.  The  absence  of 
.  either  of  these  elements  renders  evidence  in- 
suiflcient  to  support  a  Judgment  St.  L.  &  S. 
F.  R.  Ca  v.  Snowden,  149  Pac,  1083.  Tbere 
must  be  causal  connection  between  the  neg- 
ligence averred  and  the  injury  suffered  to 
entitle  plaintiff  to  recover,  and  this  rule  la 
so  well  established  that  it  is  unnecessary  to 
support  it  by  authorities.  In  McNeill  v. 
Atlantic  Const  I/lne  Railway  Ca,  167  N.  C. 
390,  83  S.  E.  704,  it  is  held: 

"While  it  is  negligence  to  ran  a.  train  at  night 
without  a  headlight,  there  can  be  no  recovery 
for  the  death  of  a  person  struck  by  a  train 
having  no  headlight,  unless  the  negligence  was 
the  proximate  cause  of  the  accident,  and  the 
plaintiff  suing  for  the  death  has  the  burden  of 
proving  that  the  negligence  was  the  proximate 
cause. 

The  Supreme  Court  of  Missouri,  in  Frye  v. 
St.  L.,  I.  M.  ft  S.  By,  Co.,  200  Mo.  377,  98  S. 
W.  56C,  8  L.  'B.  A.  (N.  S.)  1069,  said: 

"It  will  be  noticed  that  the  absence  of  a  head- 
light is  pleaded  in  the  petition  as  a  negligent 
act  toward  plaintiff.  We  need  not  inquire 
whether  such  act  would  be  negligent  if  injury 
came  to  passengers  therefrom,  or  tt  injury 
came  to  persons  at  crossings  therefrom.  The 
question  Is  whether  plaintiff,  a  trespasser,  can 
complain  of  the  absence  of  such  headlight.  The 
answer  to  this  is  self-evident.  The  headlight 
was  not  intended  for  trespassers  on  the  track. 
It  was  intended  for  the  safety  of  the  train- 
men, of  passengers,  and  of  those  having  a  right 
to  be  on  the  track.  The  rule  is  that  a  general 
duty  of  a  railroad  company  to  run  its  trains 
with  care  becomes  a  particular  duty  to  no  one 


until  he  is  in  a  position  to  have  a  right  t» 
complain  of  the  negligence.    •    •    •  *' 

If  there  was  a  general  traveled  way  along 
the  right  of  way  of  defendant  from  Stilwell, 
Okl.,  to  the  point  where  plalntiiTs  Intestate 
was  found  dead,  and  snch  traveled  way  wu 
known  to  and  acquiesced  in  by  the  defend- 
ant, the  plaintiff's  intestate  was  a  licensee 
when  upon  such  traveled  way.  I^ere  is  no 
evidence  whatever  that  the  defendant  wis 
guilty  of  negligence  In  connection  with  such 
traveled  way,  which  contributed  to  the  in- 
juries received  by  plaintiff's  Intestate,  or  that 
plaintiff's  intestate  was  upon  such  traveled 
way  when  he  received  the  injuries  which  re- 
sulted in  his  death.  If  the  plaintiff's  intes- 
tate, as  may  be  clearly  inferred  from  the  evi- 
dence, at  the  time  he  was  run  over  was  upon 
the  tracks  of  the  defendant,  he  was  a  tres- 
passer, and  the  defendant  did  not  owe  him 
any  duty,  other  than  not  to  willfully,  wan- 
tonly, or  by  gross  negligence  injure  him. 

It  is  a  general  rule  that  a  railroad  com- 
pany is  not  liable  for  Injuries  to  a  trespasser 
on  its  property.  In  the  absence  of  willfulness, 
wantonness,  or  gross  negligence.  Gulf,  C.  &  8. 
F.  R.  Co.  V.  Dees,  44  OkL  118,  143  Pac.  8!>2; 
Midland  Valley  R.  Co.  v.  Uttlejohn,  44  OkL 
8,  145  Pac.  1;  C,  R.  I.  ft  P.  R.  Co.  v.  Stone, 
34  Okl.  364, 125  Pac.  1122,  L.  R.  A.  1915A,  142. 

Of  course.  If  the  ploiutifTs  intestate  was 
a  licensee  upon  the  property  of  the  defemlant 
at  the  time  he  received  the  injuries  which 
resulted  In  his  death,  the  defendant,  regard- 
less of  uie  fact  that  plalntiiTs  intestate  was 
a  bare  licensee,  was  "Imund  to  exercise  that 
degree  of  care  and  watchfulness  to  protect 
human  life  that  is  commensurate  with  the 
probability  that  persons  may  be  upon  its 
track  at  any  given  point."  Wllhelm  v.  M.  O. 
ft  G.  R.  R.  Co.,  152  Pac.  1088.  Upon  a  dark 
night,  the  f&ilure  to  have  a  headlight  might 
have  been  the  proximate  cause  of  the  injury 
received  by  plaintiff's  intestate;  but  such 
proximate  cause  cannot  be  determined  ui>un 
conjecture. 

"A  verdict  based  upon  conjectures,  •  •  • 
should  be  set  aside."  Spaulding  Mfg.  Co.  v. 
Holiday,  32  Okl.  823  [124  Pac.  35]. 

"Where  there  is  no  evidence  reasonably  tend- 
ing to  establish  a  material  issue  submitted  to 
the  jury  under  the  instructions  of  the  court, 
which  the  jury  must  have  found  in  favor  of  the 
prevailing  party  in  order  to  have  returned  the 
verdict  returned,  the  verdict  will  be  set  aside." 
Terry  v.  Creed.  28  Okl.  S57,  115  Pac.  1022. 

"Where,  on  inspection  of  the  record,  it  is 
apparent  that  the  evidence  does  not  reasonablr 
sustain  the  verdict  of  the  jury,  the  verdict  will 
be  set  aside  by  this  court."  Hassell  v.  Mor- 
gan et  al,  27  Okl.  453,  112  Pac.  969. 

"Where  there  is  an  entire  lack  of  evidence 
to  sustain  material  issues  found  by  *  *  * 
the  jury,  tliis  court  will  set  aside  the  verdict 
and  grunt  a  new  trial."  L.  Puis  v.  RobU  Casry, 
18  Okl.  142,  92  Pac.  388;  Ingram  and  Weaver 
v.  Dunning,  159  Pac.  927  (No.  4862)  not  yet 
officially  reported. 

We  are  unable  to  see  from  the  evidence 
that  the  failure  to  have  a  headlight  was  neg- 
ligence on  the  part  of  the  defendant  which 
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waB  the  proximate  canae  of  the  death  of 
plaintiff's  intestate. 

We  are  of  the  opinion  that  the  demurrer 
to  the  evidence  was  well  taken,  and  should 
bare  been  suBtaiaed,  and  that  In  oTenrullng 
said  demurrer  the  court  committed  preju- 
dicial error. 

This  cause  should  be  reversed  and  re- 
manded. 

FEB  CUBIAM.    Adopted  in  whole. 


GRISSO  V.  CRUMP  et  al.     (No.  7875.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(BvOabtu  iy  the  Court.) 

1.  Attobnkt  and  Olmnt  4=9163  —  AonoN 

JTOB  COMPBNSATIOW— NBW   PaBTT. 

On  motion  by  defendant  to  make  additional 
party,  held  not  error  to  overrule  same  where 
pleading  does   not    show  party   necessary. 

[M.  Note.— For  other  cases,  see  Attorney 
and  OBent,  Cent  Dig.  |  364;  Dec.  Dig.  «=» 
163.] 

2.  Tbial    «=3260— Inbtbxtotions— Applioa- 
BiiiTT  TO  Cask. 

Defendant  requested  special  Instruction, 
which  was  refused  by  the  court  Held  not  er- 
ror; as  the  answer  of  defendant  and  his  evi- 
dence does  not  raise  the  question  involved  m 
the  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {f  684-586;  Dec.  Dig.  iS=>250.1 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Seminole  County; 
A.  S.  Norveil,  Judge. 

Action  by  George  C.  Crump  and  another, 
partners  doing  business  under  the  style  of 
Crump  &  Skinner,  against  W.  B.  Grisso. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Davis  Sc  Patterson,  of  Wewoka,  for  plain- 

tift  in  error.  Pryor  &  Stokes,  of  Wewoka, 
and  J.  L.  Skinner,  of  Holdenville,  for  defend- 
ants In  error. 

DB  GRAFFENRIED,  C.  Defendant  In  er- 
ror will  be  denominated  plaintiffs,  and  plain- 
tiff In  error  defendant  PlalntitCs  filed  their 
petition  in  the  county  court  of  Seminole 
county  alleging  that  the  defendant  was  in- 
debted to  them  in  the  sum  of  $250  for  legal 
services  rendered  under  an  oral  contract  with 
defendant,  which  services  as  such  attorneys 
were  to  Inatltifte  In  the  district  court  of  Sem- 
inole county,  a  dvil  action  for  defendant 
against  J.  Vanbuskirk,  for  recovery  of  cer- 
tain land,  which  suit  was  finally  determined 
In  favor  of  the  defendant,  Grisso. 

Defendant  filed  his  amended  answer,  and 
specifically  denied  having  entered  Into  an 
oral  contract  of  employment  with  plaintiS's, 
and  denied  that  he  agreed  to  pay  plaintiffs 
any  sum  for  their  services,  that  defendant 
took  John  Bentle  to  the  office  of  plaintiffs, 
and  that  said  Rentie  did  employ  plaintiffs 
in  another  matter,  but  he  did  not  agree  to 


pay  for  said  serricea.  For  a  seomd  defense 
defendant  contends  that  he  bad  a  written 
contract  of  employment  by  the  year  wltb 
Crump,  Fowler  8c  Skinner,  a  firm  located  at 
Wewoka,  in  Seminole  county,  to  attend  to  all 
hia  business  and  try  all  suits  In  said  county, 
and  that  said  firm  had  been  fully  paid. 

Upon  the  issues  thus  joined  the  cause  pro- 
ceeded to  trial  to  a  Jury,  resulting  In  a  ver- 
dict for  plaintiffs.  Defendant  filed  motion 
for  new  trial,  which  was  overruled,  and  ex- 
ceptions saved  by  defendant,  and  he  now 
prosecutes  error  to  this  court  by  filing  peti- 
tion in  error  with  original  case-made  at- 
tached. 

Counsel  for  defendant  In  their  petition  In 
error  set  out  five  assignments  of  error:  First, 
error  In  overruling  motion  for  ne*  trial;  sec- 
ond, error  In  overruling  motion  to  make  A. 
M.  Fowler  party  defendant;  third,  error  in 
refusing  special  instruction  asked  for  by  de- 
fendant; fourth,  verdict  not  supported  by 
evidence;   fifth,  verdict  contrary  to  law. 

In  substance  the  testimony  tended  to  show 
that  plaintiffs  were  attorneys  and  partners 
in  the  practice  of  law,  and  were  living  In 
HoldenvUle,  Hughes  county,  and  had  their 
office  in  said  place ;  that  plaintiffs  also  con- 
nected themselves  with  A.  M.  Fowler,  an  at- 
torney at  Wewoka,  in  Seminole  county,  un- 
der the  partnership  name  of  Crump,  Fowler 
&  Skinner,  to  engage  in  the  practice  of  law 
in  Seminole  county,  thus  constituting  two 
separate  and  distinct  firms. 

It  is  shown  by  written  contract  that  the 
firm  of  Crump,  Fowler  and  Skinner  had 
agreed  to  represent  defendant  In  all  legal 
matters  and  represent  him  in  all  suits  In 
Seminole  county  at  an  agreed  price  for  two 
years,  which  amount  was  fully  paid  by  de- 
fendant, and  this  contract  was  in  force  at  the 
time  the  suit  was  Instituted  for  defendant  in 
the  district  court  of  Seminole  county.  The 
petition  which  was  filed  in  the  district  court 
for  defendant  was  signed  by  Crump  &  Skin- 
ner, and  not  by  the  firm  of  which  Mr.  Fowler 
was  a  member. 

The  testimony  of  plaintiffs  was.  In  sub- 
stance, that  the  defendant  came  to  their  of- 
fice in  Holdenville  and  consulted  them  in 
regard  to  instituting  the  suit  in  Seminole 
county,  and  that  defendant  stated  that  he  did 
not  want  Mr.  Fowler  to  try  the  case,  but  that 
he  wanted  Mr.  Crump  to  try  It,  and  that  he 
was  willing  to  pay  him  a  fee.  Mr.  Crump 
told  defendant  that  he  would  not  Institute 
the  suit  under  the  contract  which  defendant 
had  with  the  Wewoka  firm,  but  would  do 
so  as  the  Holdenville  firm  for  $250,  which 
amount  the  defendant  agreed  to  pay.  All  of 
this  testimony  is  positively  denied  by  defend- 
ant, and  that  he  never  entered  into  a  con- 
tract to  pay  the  Holdenville  firm  $250,  or 
any  other  sum. 

It  is  further  shown  that  on  same  day  the 
alleged  oral  contract  was  made  that  the  de- 
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fendarit  took  John  Bentje  (wtao  sold  tta«  land 
to  defendant)  to  the  office  of  Crump  &  Skin- 
ner In  Holdenvllle,  and  they  talked  over  the 
matter  as  to  whether  Ren  tie  wanted  Mr. 
Crump  to  collect  some  money  due  him  In  a 
guardianship  case,  and  at  the  same  time  Ren- 
tle  executed  a  note  to  Crump  &  Skinner  for 
$250,  which  defendant  alleges  Ih  his  answer 
was  for  services  In  a  probate  case.  Defend- 
ant testified  on  cross-examination  as  follows: 
"Q.  Now,  you  taw  John  Rentle  ai^  this 
note?  A.  Yea,  bit.  Q.  And  he  waa  paymg  Mr. 
Crump  $250  just  to  look  after  a  probate  mat* 
ter?    A.  Yes,  sir." 

[1]  The  second  assignment  of  error  is  the 
court  erred  In  overruling  defendant's  motion 
to  make  Mr.  Fowler  a  party.  The  court  prop- 
erly overruled  this  motion,  for  the  reason 
that  plaintiffs  sought  to  recover  under  an 
oral  contract  made  with  plaintiffs,  and  they 
must  stand  or  fall  on  this  allegation.  If  the 
evidence  showed  an  oral  contract  with  the 
Holdenvllle  firm,  the  plaintiffs  would  recov- 
er; if  not,  then  the  plaintiffs  would  falL 
Consequently  Mr.  Fowler  was  not  a  proper 
party,  and  there  was  no  error  in  overruling 
this  motion.  Section  4696,  Stats.  1910;  Good- 
rich V.  WUllamson,  10  Okl.  5S8,  63  Pac.  974, 
and  cases  there  cited. 

[2]  The  defendant  assigns  as  error  the  re- 
fusal of  the  court  to  give  requested  instruc- 
tion as  follows: 

"Tou  are  Instructed  that  one  person  is  not 
liable  for  the  debts  of  another,  unless  he 
promiaes  in  writing  to  pay  the  same.  There- 
fore, if  you  find  from  the  evidence  that  John 
Rentle  employed  the  firm  of  Crump  &  Skinner 
to  prosecutp  a  suit,  and  gave  therefor  his  note, 
you  are  instructed  that  the  defendant,  Grisso, 
Is  not  liable  unless  he  promises  in  writing  to 
pay  the  same." 

As  an  abstract  proposition  of  law  this  Is 
a  correct  statement,  but  it  Is  not  applicable 
to  this  case,  for  the  reason  that  defendant  In 
his  answer  alleges: 

"That  on  or  about  the  date  mentioned  In 
plaintiffs'  petition  he  accompanied  one  John 
Rentie  to  tne  office  of  Crump  &  Skinner  in  the 
city  of  Holdenville,  and  that  he  told  plaintiffs 
tbat  be  had  brought  the  said  Rentie  to  their 
office  for  the  purpose  of  having  the  said  Rentie 
employ  them  to  represent  Rentie  In  obtaining 
the  money  due  the  said  Rentie  in  the  estate  of 
his  deceatied  granddaughter,  and  the  said  John 
Rentie  did  so  employ  plaintiffs  to  represent 
bim  in  said  cause,  and  the  defendant  did  not 
undertake  to  pay  any  part  of  the  fee,  and  did 
not  agree  to  stand  as  surety  for  said  Rentie 
in  said  caae." 

And  defendant  testified  that  the  $250  note 
executed  by  Rentie  to  plaintiffs  was  in  pay- 
ment of  a  fee  to  plaintiffs  in  a  probate  case. 
It  will  be  seen  that  the  Rentie  note  was  an 
entirely  different  transaction  and  had  no 
connection  whatever  with  the  fee  sued  for 
\n  this  case. 

Now,  if  the  answer  had  alleged,  and  the 
defendant  had  testified,  that  the  note  execut- 
ed by  Rentie  to  plaintiff  for  $250  was  for  the 
fee  In  the  land  case  In  the  district  court, 
then  the  Instruction  would  have  been  proper. 


Plaintiffs  did  not  sue  to  collect  the  note  of 
$250  executed  by  Rentie,  but  to  coUect  $2.t0 
from  the  defendant  under  an  oral  contract 
Therefore  the  court  properly  refused  the  in- 
struction. Kingfisher  Nat.  Bank  v.  Johnson 
et  al.,  22  Okl.  228,  98  Pac.  343;  Mo.  Pac.  Ry. 
V.  Pierce,  33  Kan.  81,  5  Paa  378;  Meyer  v. 
Reimer,  66  Kan.  823,  70  Pac.  869.  See,  also, 
City  of  Lawton  v.  McAdams,  15  Okl.  412,  83 
Pac  420;  Ft.  Smith  &  W.  Ry.  Co.  v.  Benson, 
26  OkL  246,  109  Pac.  77;  Ft  Smith  &  W. 
Ry.  Co.  V.  ColUna,  26  Okl.  82,  108  Pac.  5S0: 
Murphey  v.  Hood,  12  Okl.  693,  73  Pac.  261: 
Cltieens'  Bank  v.  Gamett,  21  Okl.  200,  95 
Pat  755. 

We  have  examined  the  record  carefully, 
and  find  that  the  lower  oonrt  properly  sub- 
mitted the  issues  to  the  Jury,  and  the  Jury 
returned  verdict  for  the  plaintiffs. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  lower  court  is  affirmed. 

PEB  CURIAM.    Adopted  in  whola 


STATE  ex  rel.  TUTTTjE  v.  CRUMP,  District 
Judge.    (No.  8216.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Byttahut  ty  the  Court.) 
Mandaitus  <S=>18(1)  —  Pboceeoinos  —  Drs- 

UISSAL. 

Where  plaintiff  61ed  an  original  petition  in 
the  Supreme  Conrt  for  a  writ  of  mandamus  di- 
recting the  defendant,  as  judge  of  the  district 
court  of  H.  county,  to  render  jadgment  in  cer- 
tain litigation  then  pending,  to  which  plaintiff 
was  a  party,  and  after  issue  joined  in  this  court 
plaintiff  dismissed  her  action  in  the  district  court 
of  H.  county,  with  prejudice,  plaintiff's  action 
for  mandamus  will  be  dismissed. 

[Ed.  Note,— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  48;  Dec.  Dig.  4=316(1).} 

Original  application  by  the  State,  on  rela- 
tion of  Lillle  May  Tuttle,  for  mandamus  to 
George  C.  Crump,  Judge  of  the  District  Court 
of  Hughes  County,  OkL    Dismissed. 

Lewis  O.  LawBon,  of  H<ridenTiUe,  for  plain- 
tiff. J.  L.  Skinner,  of  Holdenvllle,  for  de- 
fendant 

HARDY,  J.  On  April  20,  1916,  plaintiff 
filed  in  this  court  an  original  petition  for  a 
writ  of  mandamus  directed  to  defendant,  as 
Judge  of  the  district  court  of  Hughes  county, 
upon  the  filing  of  which  an  alternative  Mirrlt 
was  iBsned  commanding  defendant  In  case 
said  conrt  should  be  In  session,  to  Immedi- 
ately render  and  enter  a  final  order.  Judgment. 
or  decree  in  certain  lltlgntlon  pending  in 
said  conrt  wherein  plaintiff  herein  was  plain- 
tiff, and.  In  case  said  district  court  be  not 
in  session  at  the  time  said  writ  was  served 
upon  him,  that  he,  as  judge  of  said  court, 
hear  and  determine  said  cause  and  render  a 
final  order.  Judgment,  or  decree  therein  as 
soon  as  said  district  court  be  in  session,  and 
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in  any  event  not  later  than  the  first  day  of 
the  next  term  of  said  district  court.  After 
issue  Joined  in  tliis  court  defendant  filed  mo- 
tion to  dismiss  thia  cause,  and  as  grounds 
therefor  alleges  that  since  the  Issuance  and 
service  of  the  alternative  writ  herein  plaln- 
tur  has  dismissed  with  prejudice  the  litiga- 
tion pending  in  the  district  court  of  Hughes 
county  in  which  it  was  sought  by  this  pro- 
ceeding to  require  defendant,  as  Judge  of 
said  court,  to  render  Judgment  therein,  and 
aitaches  thereto  copies  of  the  motion  to  dis- 
miss that  cause,  together  with  Journal  entry 
of  Judgment  rendered  therein  showing  same  to 
have  been  dismissed  on  motion  of  plaintiff, 
with  prejudice.  The  allegations  of  the  mo- 
tion to  dismiss  are  not  controverted,  and 
therefore  will  be  taken  as  true. 

Upon  this  showing  the  motion  to  dismiss 
should  be,  and  the  same  Is  hereby,  sustained, 
and  this  case  dismissed  at  the  costs  of  plain- 
tift.  All  the  Justices  concur,  except  BLAJ^E, 
C.  J.,  absent. 


O.  K.  BUS  &  BAGGAGE  CO.  et  al.  v.  COX. 
(No.  7100.) 

(Supreme  Court  of  Oklahoma.    Oct.  10,  1916.) 

(BvOabtu  by  ihe  Court.) 

Appeal  and  Erbob  «=»645  —  "Reoobd"  — 
Scope  and  Contents  —  Motion  to  Rein- 
state Appeal. 
A  motion  filed  in  the  county  conrt  to  rein- 
State  an  appeal  from  a  judgment  of  a  justice  of 
the  peace  which  had  been  dismissed  upon  motion 
does  not  constitute  a  part  of  the  record  proper 
and  therefore  the  action  of  the  county  court 
thereon   cannot   be    reviewed   by   the    Supreme 
Court  upon  a  proceeding  in  error  instituted  by 
filing  with  this  court  a  petition  in  error  with  a 
purported    transcript   of  the    record    attached 
thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2416;    Dec.  Dig.  «=>545. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Record.] 

Error  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  Hay  son,  Jndge. 

Action  between  the  O.  K.  Bus  &  Baggage 
(Company  and  others  and  Mrs.  T.  L.  Cox. 
From  the  Judgment,  the  O.  K.  Bus  &  Baggage 
Company  and  others  bring  error.    Dismissed. 

Blake  &  Boys,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  J.  C.  Helms,  C.  M.  Thorp, 
and  H.  A.  Wllidnson,  all  of  Oklahoma  City, 
for  defendant  in  error. 

JEANB,  G.  J.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss  the  proceed- 
ing in  error,  upon  the  ground  that  the  only 
error  complained  of  in  the  petition  in  error 
filed  by  the  plaintiffs  in  error  Is  not  such 
an  error  as  may  be  reviewed  upon  a  tran- 
script of  the  record.  The  motion  seems  to  be 
well  taken.  This  action  was  originally  com- 
menced by  the  defendant  in  error  against  the 
plaintiffs  In  error  before  a  Justice  of  the 
peace,    where   Judgment    was    rendered    In 


favor  of  the  plaintiff.  Thereafter  defendants 
attempted  to  appeal  to  the  county  court  from 
the  Judgment  rendered  against  them  by  the 
justice  of  the  peace.  Thereafter  a  motion  to 
dismiss  the  appeal  was  sustained  by  the 
county  court  Thereafter  defendants  filed 
their  motion  in  the  county  court  to  reinstate 
said  appeal,  which  motion  was  by  the  county 
court  overruled.  Whereupon  this  proceed-. 
Ing  in  error  was  commenced  by  filing  in  this- 
court  a  petition  In  error,  with  a  transcript 
of  the  record  of  the  trial  court  attached 
thereto,  for  the  purpose  of  reviewing  the 
ruling  of  the  trial  court  upon  the  motion  to 
reinstate  the  appeal. 

It  has  been  held  by  this  court  In  a  long 
line  of  cases  that  motions  of  this  sort  do  not 
constitute  a  part  of  the  record  proper,  and 
therefore  the  action  of  the  trial  court  there, 
on  cannot  be  reviewed  by  this  court  upon  a 
transcript  of  the  record.  A  few  of  the  cases 
so  holding  are  Fisher  v.  Unltcfd  States,  1  OkK 
252,  31  Pac.  195;  aty  of  Kingfisher  v.  Pratt, 
4  Okl.  284,  43  Pac.  1068;  Devault  et  al.  v. 
Merchants'  Exch.  Co.,  22  Okl.  624,  98  PaC 
342;  Green  et  al.  v.  Town  of  Teager,  23  Okl. 
128,  99  Pac.  906.  In  the  following  cases  to 
the  some  effect  the  motions  Involved  were 
motions  to  dismiss  appeals:  McMechan  yj 
Christy,  3  Okl.  301,  41  Pac.  382;  Black  v. 
Kuhn,  6  Okl.  87,  50  Pac.  80;  Singleton  v. 
Kennamer,  27  Okl.  564,  112  Pac.  1026.  And 
In  the  following  cases  the  motions  involved 
were  motions  to  reinstate  causes  which  had 
been  dismissed:  Swope  v.  Smith,  1  Okl.  283, 
33  Pac.  504;  Hicks  et  al.  v.  Gay  et  aL,  31 
Okl.  150,  120  Pac.  636. 

Upon  the  authority  of  these  cases  the  mo» 
tion  to  dismiss  the  appeal  must  be  sustained- 
It  is  so  ordered.    All  the  Justices  concur. 


FIRST  NAT.  BANK  OF  WELLSTON  v. 

SENSEBAUGH.     (No.  6939.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(BvlUibu*  iy  the  Court.) 

1.  UstCBT  «=3l41— Hecoveky  OS  UsuBY  Paid 
— Action— Pabties. 

Where  a  note  contalniog  usurious  interest 
is  transferred  and  indorsed  to  a  third  party 
by  the  nominal  payee,  and  the  borrower  pays 
the  note  in  full  to  such  third  party,  his  right 
of  action  to  recover  double  the  amount  of  in- 
terest paid,  as  provided  by  section  5198,  Rev. 
St  U.  S.  (U.  a.  Comp.  St.  1913,  §  0759),  Is 
against  the  party  who  took  and  received  sach 
interest,  and  the  payee  is  not  a  necessary  par- 
ty defendant 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  427;   Dec.  Dig.  <&=>141.] 

2.  Usury   ®=»142(3)  —  Recovbby  of  Usury 
Paid — Pleading. 

In  an  action  to  recover  twice  the  amount 
of  interest  paid  on  a  usurious  note,  where  a 
copy  of  the  note  is  attached  to  the  petition, 
and  the  date  thereof,  amount  of  interest  charg- 
ed, and  consideration  both  on  its  face  and  m 
fact,  are  shown,  and  it  is  further  alleged  that 
the  interest  charged  was  in  excess  of  the  le- 
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gal  rate,  and  that  the  defendant  weU  knew 
that  said  interest  charged  was  in  excess  of  the 
legal  rate,  and  that  defendant  well  knew  that 
said  interest  so  charged  by  defendant  and 
paid  by  plaintiff  was  corrupt  and  unlawful,  not- 
withstanding which  defendant  knowingly  and 
unlawfully  received  the  same  of  the  plaintiff,  a 
cause  of  action  is  sufSciently  stated,  as  against 
a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  {  4S2;   Dec.  Dig.  «»142(3).] 

3.  Appeal  and  Ebrob  «s»1067  —  Habsiless 
Ebrob  —  Rkcovebt  or  Ububt  Paid  —  Is- 

STBUCTION. 

The  trial  court  did  not  err  in  refusing  to 
give  an  instruction  that  the  action  was  con- 
trolled by  the  federal  statute,  and  not  by  the 
laws  of  the  state  of  Oklahoma,  relating  to 
usury,  where  the  requirements  of  the  federal 
statute,  applicable  to  the  issues,  were  fully 
and  correctly  given  in  the  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4228;   Dec  Dig.  «s»1067.] 

Error  from  County  Court,  Uncoln  County ; 
H.  M.  Jarrett,  Judge. 

Action  by  J.  M.  Sensebaugh  against  the 
First  National  Bank  of  'WellBton.  Judgment 
for  plalntlfC,  and  defendant  brings  error. 
Affirmed. 

Ira  BL  BilllngBlea,  of  Wellston,  for  plain- 
tiff In  orror.  W.  li.  Johnson  and  S.  A.  Cor- 
dell,  both  of  Chandler,  for  defendant  In  error. 

SHARP,  J.  PlalntlfTs  action  was  to  re- 
eover  the  statutory  penalty  for  usury  al- 
leged to  have  been  collected  from  hUn  by  de- 
fendant, on  a  promissory  note  In  the  sum  of 
$233.75,  dated  December  15,  1911,  and  due 
October  15,  1012.  J.  M.  Rhodes,  named  as 
the  payee  In  the  note.  Indorsed  the  note  to  the 
defendant  subsequent  to  Its  execution.  It 
seems,  however,  that  the  loan  was  made  to 
plaintiff  by  defendant,  and  that  Rhodes  was 
only  nominal  payee.  In  consideration  of  the 
execution  of  said  note,  plaintiff  received 
$198,  and  the  difference  between  this  sum 
and  the  face  of  the  note  leaves  the  amount  of 
interest  paid,  namely  $36.76.  Additional 
interest  in  the  sum  of  $2.45  was  paid  by 
plaintiff  to  defendant,  the  note  being  paid  in 
foU  November  14,  1912.  Thus  we  have  the 
total  amount  of  Interest  paid  by  plaintiff  as 
$88.20,  and  plaintiff  by  his  action  seelis  to 
recover  double  this  sum,  or  $76.40,  as  pro- 
vided by  section  5196,  U.  S.  Rev.  Stat  (U.  S. 
Comp.  Stat  1913,  {  9759).  To  plaintiff's  pe- 
tition defendant  demurred,  and,  the  same  be- 
ing overruled,  filed  its  answer,  denying  gen- 
erally the  allegations  of  the  petition,  other 
than  that  defendant  was  a  banking  corpora- 
tion organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  United  States  of 
America  pertaining  to  national  banks. 

[1]  At  the  time  plaintiff  filed  his  action, 
he  made  both  J.  M.  Rhodes  and  the  First 
National  Bank  of  Wellston  defendants;  but 
subsequently,  on  motion  of  plaintiff,  the  ac- 
tion was  dismissed  as  to  Rhodes.  It  is  now 
urged  that  Rhodes,  being  the  payee  named  in 


the  note,  was  a  necessary  party  to  Uie  action, 
and  that  the  court  erred  in  dismissing  as  to 
him.  While  a  part  of  the  note  was  paid  by 
plaintiff  to  Rhodes,  it  was  with  the  under- 
standing that  it  would  be  by  him  paid  to  the 
bank,  and  this  in  fact  was  done,  so  that  we 
find  that  plaintiff  nowhere  claimed  that 
Rhodes  received  any  of  the  usurious  interest 
In  Anderson  v.  Tatro,  44  Okl.  219,  144  Pac 
360,  we  held  that  where  the  payee  indorsed 
the  usurious  note,  and  the  indorsee  alone 
took  and  received  the  usurious  interest,  such 
Indorsee  was  alone  liable  for  the  penalty, 
citing  Webb  v.  Galveston  &  H.  Inv.  Co.,  32 
Tex.  Civ.  App.  615,  76  S.  W.  365,  and  West- 
em  Bank  &  Trust  Co.  v.  Ogden,  42  Tex.  Civ. 
App.  465,  93  8.  W.  1102.  While  the  above 
case  was  a'n  action  under  the  usury  provision 
of  the  Oklahoma  Constitution,  yet,  the  fed- 
eral act  being  very  similar  thereto,  the  opin- 
ion furnishes  a  controlling  authority  for 
our  conclusion  that  Rhodes  was  an  nnneces- 
sary  party.  See,  also,  Schleslnger  v.  Leh- 
maier,  117  App.  Dlv.  428,  102  N.  T.  Supp. 
630;  Snyder  v.  Crutcher,  187  Mo.  .^p.  121, 
118  S.  W.  489. 

[2]  The  next  question  was  raised,  by  de- 
fendant's demurrer,  and  is  whether  plain- 
tiff by  his  amended  petition  sufficiently 
stated  a  cause  of  action.  The  petition  set 
out  the  note,  showed  its  date,  amount,  con- 
sideration on  its  face  and  In  fact,  the 
amount  of  interest  paid  to  defendant,  and 
that  such  Interest  was  in  excess  of  the  legal 
rate,  and  alleged: 

"That  the  defendants  and  each  of  them  well 
knew  that  said  interest  so  charged  by  defend- 
ants and  paid  by  plaintiff  was  in  excess  of  the 
rate  allowed  by  law,  and  that  said  contract 
was  corrupt  and  unlawful,  notwithstanding 
which  the  defendants  knowingly,  corruptly,  and 
unlawfully  received  the  same  of  the  defendant 
as  aforesaid." 

We  have  heretofore  held  that,  where  sadi 
facts  are  alleged  in  plaintiff's  petition,  they 
suffld^itly  state  a  cause  of  action.  First 
Nat  Bank  of  Mill  Greek  v.  Langston,  32 
Okl.  796,  124  Pac.  308 ;  Farmers'  Nat  Bank 
of  Wewoka  v.  McCoy,  42  Okl.  420,  141  Paa 
792.  Plaintiffs  evidence  stands  uncontradict- 
ed, and  sufficiently  supports  the  petitlmi. 
so  that  there  was  no  error  In  the  action  of 
the  court  in  overruling  defendant's  demurrer 
thereto. 

[8]  Finally,  it  ia  urged  that  the  trial  court 
erred  in  refusing  to  give  an  Instruction  to  the 
effect  that  the  action  was  controlled  by  the 
federal  act,  and  not  by  the  laws  of  the  state 
of  Oklahoma,  relating  to  usury.  In  the  ab- 
stract this  is  correct  (Pauls  Valley  Nat  Bank 
v.  Mitchell,  154  Pac.  1188);  but  in  the  in- 
structions given  we  find  that  the  require- 
ments of  the  federal  act,  in  order  for  plain- 
tiff to  prevail,  were  fully  set  out,  and  we 
cannot  understand  where  any  prejudice 
would  result  to  defendant  from  the  refusal 
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of  the  court  to  denominate  snch  requirements 
a  part  of  the  federal  statute,  especially  in 
view  of  the  fact  that  the  two  laws  are  so 
nearly  identical.  It  la  not  required  that  the 
court  in  its  InBtractlons  shall  state  either  the 
source  of  the  appllcatory  law,  the  Jurisdic- 
tion, whether  state  or  federal,  from  which 
obtained,  or  its  history.  It  is  important 
only  that  the  law  governing  the  case  be  cor- 
rectly given  and  be  applicable  to  the  Issues 
in  controversy. 

There  being  no  error  in  the  record,  the 
Judgment  is  afiBrmed.  All  the  Justices  con- 
cur, except  KANE,  0.  J.,  absent  and  not 
participating. 


KAPP  ▼.  liEVTSON.    (No.  6804.) 
(Supreme  0>urt  of  Oklahoma.    Oct  10,  19100 

(SvtlaTms  by  the  Court.) 

1.  Appeai.  and  Ebbob  «=»1001(1)— Rkvibw— 
QtrFBTions  or  Fact— Vkbdict. 

Where  the  evidence  reasonably  tends  to  anp- 
port  the  verdict  of  the  jury,  the  same  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  8928-3938;  Dec.  Dig.  «=> 
lOOl(l).] 

2.  AXTEBATioN  or  Inbtbttuentb  ^=>27(2)— Ao- 
noNS— Btbden  or  Paoor. 

Where  the  defendant  in  an  action  upon  a 
promissory  note  defends  upon  the  ground  that 
the  note  has  been  materially  altered  without  his 
consent  and  subsequent  to  its  ddlvery,  the  law 
imposes  the  burden  upon  him  to  prove  such  de- 
fense by  a  preponderance  of  the  testimony.  The 
question  woetber  or  not  such  change  has  been 
made  in  the  note  is  for  the  Jury,  as  triers  of  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments.  Out.  Dig.  U  240,  241,  243-247; 
Dec.  Dig.  «=»27(2).I 

Error  from  County  Court,  Oldaboma  Coun- 
ty :  John  W.  Hayson,  Jadge. 

Action  by  B.  Lerysoo  agaimrt;  H.  Kapp. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

J.  T.  Walter,  A.  L.  Hllpirt,  and  Geo.  M. 
Gallltaan,  all  of  Oklahoma  (31ty,  for  plaintiff 
In  error.  McLaury  ft  Hopps,  of  Oklahoma 
City,  for  defendant  in  error. 

PBB  CnniAH.  On  September  8,  1913, 
B.  Levyaon,  defendant  in  error,  in  the  county 
court  of  Oklahoma  county,  sued  H.  ICapp, 
jtolntlff  in  error,  as  maker  <m  a  promissory 
note,  dated  Jacksboroogh,  Tex.,  July  7,  1910, 
whereby  the  defendant  promised  to  pay  to 
the  order  of  the  Jacksborongh  National  Bank 
in  the  city  of  Jacksborongh,  Tex.,  |863  three 
years  after  date,  "negotiable  and  payable 
wlthoat  defalcaticm  or  discount  with  inter- 
est at  the  rate  of  ten  per  cent  upon  principal 
and  interest  then  due  as  attorney's  fees  it 
sued  upon  or  placed  In  the  hands  of  an  at- 
torney for  collection."  Although  the  note 
fails  to  show  an  indorsement  from  the  payee 
to  plaintiff,  he  alleged  that  he  was  the  owner 


and  holder  thereof  and  such  he  was  by  de- 
fendant conceded  to  be ;  the  consideration 
for  the  same  being  money  loaned  by  plain- 
tiff to  defendant  To  escape  liability  defend- 
ant pleaded  no  defense  other  than  that  the 
note,  while  In  the  hands  of  plaintiff,  had 
been  materially  altered  by  him  in  erasing 
the  prefix  "non"  before  the  word  "negotiable" 
appearing  In  the  note  so  as  to  make  the  same 
appear  negotiable  and  preclude  "him  from 
pleading  thereto  failure  of  consideration  or 
other  equitable  defenses  existing  against 
said  note  in  favor  of  defendant,"  all  of  which 
he  does  not  pretend  to  do. 

[1,2]  After  plaintiff  had  introduced  the 
note  in  evidence  and  rested,  defendant,  as- 
suming the  burden  of  proof,  leveled  his  proof 
to  show  an  alteraticMi  as  alleged,  which  In 
rebuttal  plaintiff  denied,  and  the  cause  was 
submitted  to  the  Jury  upon  this  issue  and 
foimd  for  the  plaintiff.  Assuming  the  issue 
to  be  material,  there  being  evidence  reasona- 
bly tending  to  support  the  verdict,  the  Judg- 
ment will  not  be  disturbed.  The  burden  of 
proof  was  upon  the  defendant.  Oavltt  v. 
Robertson,  42  Okl.  019,  142  Pac.  209. 

Affirmed. 


FRIEND    ▼.    SOUTHERN    STATES    LIFE 
INS.  (30.    (No.  4672.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Byllaiu*  iy  ike  Court.) 

1.  Ihbtjhancs  «=»631  — AcnoK  ON  Policy  — 
Pleading — Exmsm. 

Wh«r«  en  action  is  brought  on  a  poUcy  of 
life  insurance,  and  a  copy  of  the  policy  is  at- 
tached to  the  petition  and  made  a  part  thereof, 
such  copy  should  be  considered  as  a  part  of  the 
petition  when  construing  the  allegations  thereof 
on  demurrer. 

[Ed.  Not*.— For  other  cases,  see  Insurance. 
Cent.  Dig.  {{  V^,  1689;    Dec.  Dig.  iS=>631.] 

2.  Inbubanck  «=>349(1)— Contbact— Natubk. 

A  policy  of  life  insurance,  withoat  any 
qualifying  provisions,  is  not  a  contract  of  in- 
surance for  a  single  year,  with  a  privilege  of 
renewal  from  year  to  year  bv  paying  the  an- 
noal  premiums.  It  is  an  indivisible  and  con- 
tinuous contract  of  insurance  for  life,  subject 
when  so  stlpnlated,  to  discontinuance  and  for- 
feiture for  nonpayment  of  any  installment  of 
premium.  Such  premium  instaUments  are  not 
mtended  as  the  considwatiMi  for  the  respective 
years  {or  which  they  are  paid,  bnt  each  install- 
ment is  part  consideration  of  the  entire  insur- 
ance for  life. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
(Jent  Dig.  (  891;  Dec.  Dig.  «=s349a).] 

3.  Insttbance  «=>349(1)— PKKunms  — Eftboi 
or  Default. 

The  consequence  of  a  default  in  payment  of 
one  annual  premium,  due  under  an  indivisible 
and  continuous  contract  of  insurance,  is  deter- 
mined by  common-law  principles,  where  the  eon- 
tract  does  not  otherwise  provide. 

[Ed.    Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  801 ;   Dec.  Dig.  <^=349(l).] 

4.  Inbdbance  «=340(1)—PbkmiuM8  —  Effect 
OF  Default. 

Ordinarily  the  payment  of  an  annual  pre- 
mium on  a  policy  of  life  insurance,  after  the 
policy  has  become  effective  by  payment  of  the 
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first  year's  premium,  is  not  a  condition  prece- 
dent to  tlie  continuance  of  the  policy,  but,  on 
the  contrary,  is  a  condition  suoaequent  only, 
the  nonperformance  of  which  may  incur  a  for- 
feiture of  the  policy,  or  may  not,  according  to 
the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  891 ;   Dec.  Dig.  <S=»349(1).] 

6.  Insubance  4=9310(2)— pBEVimrs  —  Effect 

OF  Default. 
A  clause  in  a  policy  of  lite  insurance  which 
provides  only  that  "this  policy  is  incontestable 
after  one  year  from  date  of  the  breach  of  any 
of  the  provisions  thereof,  except  failure  to  pay 
premiums  u  required,"  and  which  further  pro- 
vides that  upon  payment  of  the  policy  the  com- 
pany may  deduct  any  sum  or  sums  due  the 
company,  does  not  forfeit  the  policy  for  failure 
to  pay  the  annual  premium  when  due;  but  the 
insurance  continues  in  force,  subject  to  the  right 
of  the  company  to  terminate  it,  if  after  due  no- 
tice the  insured  shall  fail  to  pay  the  premium 
in  arrears  with  interest,  and  the  further  rit;ht 
to  retain  out  of  any  settlement  arising  under 
the  policy  the  unpaid  premium  and  interest 
thereon. 

[Ed.  Note.— For  other  cases,  see  Insurahce, 
Cent  Dig.  §  904 ;   Dec.  Dig.  «=>310(2).l 

6.  Insurance  «=3l46(3)  —  Contract  —  Con- 
struction. 
Forfeitures  are  looked  upon  by  the  courts 
with  ill  favor,  and  will  be  enforced  only  when 
the  strict  letter  of  the  contract  requires  it.  On 
the  question  of  forfeiture  of  a  life  insurance 
policy,  which  is  so  framed  as  to  be  fairly  open 
to  constrnction,  the  view  should  be  adopted,  if 
possible,  which  will  sustain  rather  than  for- 
feit the  contract  of  insurance. 

[Ed.  Note;— For  other  cases,  see  Insnrancs, 
Cent  Dig.  S  295 ;  Dec.  Dig.  «sol46(3).] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  George  W.  Clark,  Judge. 

Action  by  Julia  A.  Friend  against  the 
Southern  States  Life  Insurance  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
tbe  petition  and  dlsmlasl]^  the  cause  of 
action,  plalntier  brings  error.  Reversed  and 
remanded,  with  instructions  to  OTermle  the 
demurrer  and  iset  aside  the  order  of  dismiss- 
al with  leave  to  defendant  to  answer. 

.  Everest,  Smith  &  Campbell,  of  Oklahoma 
City,  and  Hunt  C.  Hill,  of  San  Francisco, 
Cal.,  for  plaintiff  In  error.  Wilson  &  Tomer- 
lin  and  E.  E.  Bnckholts,  all  of  Oklahoma 
City,  for  defendant  In  error. 

SHARP,  J.  This  case  presents  error  from 
the  district  court  of  Oklahoma  county,  and 
Involves  the  sufficiency  upon  demurrer  of 
plaintiff's  petition,  charging  liability  to  her 
of  tbe  Southern  States  Life  Insurance  Com- 
pany upon  a  policy  of  Insurance  Issued  by  It 
on  the  life  of  Joseph  A.  Friend  September  7, 
1907.  The  policy  provides  that  In  considera- 
tion of  $-183.90,  and  tlie  annual  payment  of  a 
like  sum  at  or  before  noon  on  or  before  the 
7th  day  of  September  In  every  year  during 
Its  continuance,  the  company  covenants  to 
pay  at  Its  general  office  In  the  city  of  Atlanta, 
Ga.,  $10,000,  less  any  sum  or  sums  dne  it,  to 
Julia  A.  Friend,  wife  of  the  insured,  imme- 
diately upon  receipt  and  approval  of  proofs 
of  death  of  the  insured,  Joseph  A.  Friend, 


of  Tulsa,  Ind.  T.,  while  said  policy  was  In 
full  force,  provided,  however,  that  If  no 
beneficiary  should  survive  the  insured,  then 
such  payment  should  be  made  to  tbe  execu- 
tors, administrators,  or  astdgns  of  said  in- 
sured. It  was  provided  that  the  policy 
should  'be  Incontestable  after  one  year  from 
the  date  of  the  breach  of  any  of  the  provi- 
sions thereof,  except  ftillnre  to  pay  premiums 
as  required.  A  clause  of  the  policy  provided 
that  it  should  be  automatically  nonforfeita- 
ble ;  that,  if  any  premium  thereon  should  not 
be  paid  when  due,  any  withdrawable  sur- 
plus should  first  be  applied  to  pay  the  same, 
and  the  remainder  of  the  premium.  If  any, 
should  be  charged  against  the  policy  as  a 
loan  If  the  respective  loan  valae  be  saffldent 
to  enable  such  advance  after  providing  for 
the  existing  loans  and  accrued  interest,  pro- 
vided that,  If  not  sufficient  to  cover  the  en- 
tire remainder,  a  premium  for  a  shorter 
period,  but  not  less  than  a  monthly  premlnin, 
should  be  provided  for,  U  the  available  loan 
value  be  sufficient;  that  notice  of  sncb  ap- 
plication of  surplus  and  advance  should  be 
mailed  to  the  Insured,  and  at  any  time  while 
the  policy  was  thus  sustained  In  force  tbe 
payment  of  premiums  might  be  resumed. 
Another  clause  made  the  benefits,  privileges, 
or  provisions  written  or  printed  on  other 
pages  of  the  policy  a  part  thereof.  These 
benefits,  privileges,  and  provisions  found  on 
the  additional  pages  of  the  policy  concern 
different  subjects  pertaining  to  said  insur- 
ance policy,  under  appropriate  headings  as 
follows:  (1)  Account  with  policy  holder; 
(2)  policy  paid  up  by  surplus;  (3)  policy 
matured  as  an  endowment  by  surplus ;  (4) 
policy  paid  up  with  sum  insured;  (5)  with- 
drawal of  surplus ;  (6)  change  of  beneficiary ; 
(7)  assignment  of. policy;   (8)  errors  of  age; 

(9)  time  and  place  of  payment  of  prendams ; 

(10)  occupation,  travel,  residence,  mode,  and 
place  of  death;  (11)  authority  of  agents: 
(12)  distribution  of  surplus;  (13)  loans  and 
surrender  privileges ;  (13a)  surrender ;  (ISbi 
table  of  cash  loans,  i^d-up  insurance,  and 
periods  of  extension,  at  different  anniversa- 
ries of  said  policy,  referred  to  in  the  policy 
and  in  sections  18  and  13a. 

Tbe  petition  charged  that,  notwithstand- 
ing tbe  failure  of  the  Insured  to  pay  the 
second  year's  premium,  still  the  policy  by  Its 
terms  was  in  full  force  on  March  1,  1909. 
the  date  of  the  death  of  the  Insured.  A  copy 
of  the  policy  was  atta(^ed  to  the  petition  as 
an  exhibit,  and  made  a  part  thereof  by  ref- 
erence. The  Judgment  of  the  trial  court  wa< 
that  the  petition  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
limit  of  our  inquiry  therefore  is:  Did  the 
court  err  In  sustaining  the  demurrer? 

[1]  At  the  outset  It  may  be  said  that, 
where  suit  is  brought  on  an  instrument  In 
writing  for  the  payment  of  money,  and  a 
copy  of  such  Instrument  Is  attached  to  the 


A=3Por  other  cases  lee  same  topic  and  KEY-NUMBBIR  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by 


OU.) 


FRIiafD  V  SOUTHEBN  STATES  UPE  INS.  CX) 


45$ 


petitton  and  made  a  p&rt  thereof,  such  In- 
strument sbonld  be  considered  as  a  part  of 
the  petition  when  construing  the  allegations 
thereof  on  demurrer.  Grimes  r.  Culllson, 
8  Okl.  268,  41  Pac.  855 ;  Whlteacre  v.  Nich- 
ols, 17  Okl.  387,  87  Pac.  866;  Long  r.  Shep- 
ard,  36  OkL  489,  130  Pac.  131 ;  Davis  et  al. 
V.  Board  of  County  Com'rs,  158  Pae.  294. 

[2-4]  Aa  the  court's  action  In  sustaining 
the  demurrer  Is  defended  upon  the  ground 
that  the  nonpayment  of  the  premium  for  the 
second  year  automatically  worked  a  forfei- 
ture of  the  policy.  It  is  proper  that  we  con- 
sider the  nature  and  character  of  a  policy 
of  insurance  made  payable  at  the  death  of 
the  Insured,  as  Is  the  policy  before  ua.  The 
leading  case  wherein  the  rule  defining  the 
character  of  a  contract  of  insurance  is  stated 
is  New  Xork  Life  Ins.  Co.  t.  Statham,  93  U. 
S.  24,  23  L.  Ed.  789,  where  the  court  said, 
speaking  through  Mr.  Justice  Bradley: 

"We  agree  With  the  court  below  that  the  con- 
tract is  not  an  assurance  for  a  single  year,  with 
a  privilege  of  renewal  from  year  to  year  by  pay- 
ing the  annual  premium,  but  that  it  is  an  en- 
tire contract  of  assurance  for  life,  subject  to 
discontinuance  and  forfeiture  for  nonpayment  of 
any  of  the  stipulated  premiums.  Sucu  is  the 
form  of  the  contract,  and  such  is  its  character. 
It  has  been  contended  that  the  payment  of  each 
premium  is  the  consideration  for  insurance  dur- 
ing the  next  following  year,  as  in  fire  policies. 
But  the  position  is  untenable.  It  often  hap- 
pens that  the  assured  pays  the  entire  premium 
in  advance,  or  in  five,  ten,  or  twenty  annual  in- 
stallments. Such  installments  are  clearly  not 
intended  as  the  consideration  for  the  respective 
j'ears  in  which  they  are  paid;  for,  after  they 
are  all  paid,  the  policy  stands  good  fur  tuu  biii- 
ance  of  the  life  insured,  without  any  further 
payment.  Each  installment  is,  in  fact,  part  con- 
sideration of  the  entire  insurance  for  life.  It 
is  the  same  thing  where  the  annual  premiums 
are  spread  over  the  whole  life.  The  value  of 
assurance  for  one  year  of  a  man's  life  when  he 
is  young,  strong,  and  healthy  is  manifestly  not 
the  same  as  when  be  is  old  and  decrepit.  There 
is  no  proper  relation  between  the  annual  pre- 
mium and  the  risk  of  assurance  for  the  year  in 
which  it  is  paid.  This  idea  of  assurance  from 
year  to  year  is  the  suggestion  of  ingenious  coun- 
sel.  The  annual  premiums  are  an  annuity,  the 
present  value  of  which  is  calculated  to  corre- 
spond with  the  present  value  of  the  amount  as- 
sured, a  reasonable  percentage  being  added  to 
tiie  premiums  to  cover  ezpenaes  and  contin- 
gencies. The  whole  premiums  are  balanced 
against  the  whole  insurance." 

The  doctrine  of  the  Statham  Case  was  re- 
affirmed In  Thompson  v.  Knickerbocker  Life 
Ins.  Co.,  104  IT.  S.  252,  26  L.  Ed.  765,  and 
McMaster  v.  New  York  Life  Ins.  Co.,  183  D. 
S.  25,  22  Sup.  Ct.  10,  46  L.  Ed.  64.  In  the 
former  case  it  Is  announced  that  the  court 
did  not  accept  the  position  that  the  payment 
of  the  annual  premium  was  a  condition  pre- 
cedent to  the  continuance  of  the  policy,  but, 
on  the  contrary,  said  that  the  payment  con- 
stituted a  condition  subsequent  only,  the 
nonperformance  of  wbicb  may  incur  a  for- 
feiture of  the  policy,  or  may  not,  according 
to  the  circumstances.  It  is  also  said  that, 
while  prompt  payment  and  regular  Interest 
constitute  the  life  and  soul  of  the  life  Insur- 
ance business,  and  that  the  sentiment  long 


prevailed  that  it  could  not  be  carried  on  with- 
out th6  ability  to  impose  stringent  conditions 
for  delinquencies,  more  liberal  views  had  ob- 
tained on  this  subject  in  recent  years,  and 
that  a  wise  policy  now  often  provides  ex- 
press modes  for  avoiding  the  odious  result 
of  forfeitures. 

In  the  latter  opinion,  citing  both  of  the 
earlier  opinions,  It  was  said : 

"The  contracts  were  not  assurances  for  a  sin- 
gle year,  with  a  privilege  of  renewal  from  year 
to  year  on  payment  of  stipulated  premiums,  but 
were  entire  contracts  for  life,  subject  to  for- 
feiture by  failure  to  perform  tne  condition  sub- 
sequent of  payment  as  provided." 

The  initial  premium  having  been  paid,  and 
the  policy  therefore  having  become  efCective, 
and  being  for  the  life  of  the  insured,  it  re- 
mains to  inquire  whether  It  has  been  for- 
feited. As  there  was  at  the  time  no  statute 
controlling  the  rights  of  the  parties,  the  poli- 
cy has  not  been  forfeited  .unless  by  virtue  of 
some  express  provision  contained  in  it,  pro- 
viding for  forfeiture,  for  without  a  forfeiture 
clause  the  i)ollcy  la  not  terminated  merely 
for  nonpayment  of  the  premium  when  due. 
A  well-considered  case  upon  this  question, 
and  in  which  maily  authorities  are  reviewed, 
is  Haas  ▼.  Mutual  Life  Ins.  Co.,  84  Neb.  682, 
121  N.  W.  996*  26  L.  R.  A.  (N.  S.)  747,  19 
Ann.  C&s.  58,  where  the  rule  is  announced 
in  the  syllabus  as  follows: 

"A  life  insurance  policy,  when  once  it  takes 
effect  by  payment  of  the  first  year's  premium 
and  deUvery  of  the  policy,  does  not  terminate 
at  the  end  of  the  year,  but  it  is  a  contract  for 
the  life  of  the  assured.  If  the  policy  contains 
no  provision  for  a  forfeiture  thereof  by  reason 
of  a  failure  of  the  assured  to  pay  subsequent 
premiums  annually,  a  failure  to  pay  such  pre- 
miums on  the  day  named  will  not  constitute  a 
forfeiture  of  such  policy.  All  that  the  company 
can  demand  in  such  case  is  the  right  to  set  off 
against  the  amount  of  indemnity  it  has  bound 
itself  to  pay  the  amount  of  the  premiums  re- 
maining unpaid,  with  interest  thereon." 

In  the  note  to  the  above  case  it  Is  said  by 
the  annotater  that  the  rule  that  a  failure  to 
pay  the  premium  on  a  life  insurance  policy 
does  not  of  itself  avoid  the  i)ollcy,  unless  the 
policy  so  provides,  finds  support  In  almost 
all  of  the  authorities.  Such  has  been  the  re- 
sult of  our  own  investigation. 

In  Equitable  Life  Assur.  Soc.  v.  Oolson, 
159  Ala.  608,  48  South.  1034,  It  was  held  that, 
while  the  policy  may  contain  a  valid  condi- 
tion that  it  may  be  terminated  or  forfeited 
upon  a  failure  to  pay  any  premium  or  Install- 
ment at  the  time  specified  In  the  contract, 
whldi  would  be  a  condition  subsequent,  and 
the  nonperformance  of  which  would  avoid 
the  policy,  unless  waived  by  the  Insurer,  yet 
such  a  condition,  being  for  the  benefit  of  the 
company,  is  to  be  strictly  construed,  and  a 
forfeiture  will  be  enforced  only  when  It  ap- 
pears that  such  Is  the  plain  Intent  and  mean- 
ing of  the  contract;  and,  if  there  are  re- 
pugnant conditions,  the  court  will  enforce 
such  as  are  in  favor  of  the  insured,  and  will 
prevent  a  forfeiture.  Titlow  v.  Reliance  Life 
Ina,  Co«  246  Fa.  603,  92  AU.  747,-i(i  «uotl^ 
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recent  case  In  point  There  It  was  said  that, 
the  contract  of  Insurance  having  provided  for 
no  forfeiture,  the  law  visited  no  such  penal- 
ty ;  that,  where  the  policy  contained  no  such 
provision  (forfeiture  for  nonpayment  of  pre- 
mium), though  the  charter  and  by-laws  re- 
quired the  payment  of  annual  premiums,  the 
failure  to  pay  the  annual  premium  when  due 
did  not  work  a  forfeiture;  that  such  a  poli- 
cy Insured  for  the  number  of  years  stipulat- 
ed absolutely,  leaving  the  annual  payment  of 
the  premium  to  be  enforced,  not  as  a  condi- 
tion, but  as  a  part  of  the  consideration  agreed 
to  be  paid.    The  syllabus  reads: 

"A  contract  of  life  insurance  providing  for  the 
payment  of  a  definite  sum  to  the  insured  at  a 
definite  period,  or  to  his  legal  representatives  at 
hia  decease  before  the  end  of  the  period,  in  con- 
sideration of  certain  annual  premiums  to  be 
paid  by  the  insured  during  the  continuance  of 
the  policy,  without  qualifying  provision  of  any 
kind  whatever,  is  not  a  contract  of  insurance  for 
one  year  in  consid«ration  of  an  advance  pay- 
ment with  the  right  of  the  insured  to  continue 
it  from  year  to  year  upon  payment  of  the  stipu- 
lated premium,  but  a  contract  indivisible  and 
continuous,  and  the  consequence  of  a  default  in 
the  payment  of  one  of  the  premioms  is  to  be 
determined  by  common-law  principles,  the  par- 
ties themselves  having  failed  to  provide  other- 
wise." 

In  Union  Central  Life  Ins.  Co.  v.  Morrow, 
7  Ohio  Dec.  118,  it  was  said  that,  where  a 
policy  of  life  insurance  contained  no  condi- 
tion of  forfeiture  or  lapse  for  nonpayment  of 
premiums,  the  payment  of  the  first  premium 
was  a  condition  precedent  to  the  validity  of 
the  poUcy,  but  the  payment  of  subsequent 
premioms  were  not,  and  that  default  did  not 
forfeit  the  policy  In  the  absence  of  notice  by 
the  company  of  the  maturity  of  the  notes,  or 
demand  of  payment,  or  notice  that  upon  non- 
payment the  company  would  elect  to  forfeit 
the  policy.  In  Sanford  v.  California  Farm- 
ers' Fire  Ins.  Ass'n,  63  Cal.  547,  It  iras  held 
that  a  policy  of  Insurance  issued  to  a  member 
of  a  mutual  Insurance  company  was  not  for- 
feited or  suspended  by  failure  of  the  Insured 
to  pay  an  assessment  thus  levied,  unless  such 
forfeiture  or  suspension  was  provided  for  as 
a  part  of  the  contract  of  Insurance.  Another 
well-considered  case  Is  Nederland  Life  Ins. 
Co.  T.  Melnert,  127  Fed.  631,  62  O.  C.  A.  377, 
where  the  conclusion  was  reached  that  the 
poUcy  had  not  been  forfeited  unless  It  was 
by  virtue  of  an  express  provision  contained 
therein  providing  for  forfeiture.  It  Is  said 
In  the  course  of  the  oplnlou: 

"Without  a  clause  providing  for  a  forfeiture, 
the  policy  is  not  forfeited  for  nonpayment  of  the 
preminm,  any  more  than  a  land  contract  la  for- 
feited by  nonpayment  of  principal  or  interest 
when  due.  The  rule  is  laid  down  in  19  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  44,  as  follows: 
'Since  forfeitures  are  odious  in  the  eyes  of  the 
law,  a  default  in  the  payment  of  a  premium  on 
life  insurance  does  not  forfeit  the  policy  where 
there  ii  no  stipulation  to  that  etFect  in  the  pol- 
icy.' This  is  the  well-settled  rule.  The  reason 
why  forfeitures  are  odious  in  the  eyes  of  the 
law,  and  are  said  to  be  abhorred  is  that  they 
are  not  equitable.  Nevertheless,  if  a  policy  of 
insurance  provides  in  express  terms  for  forfei- 
ture for  nonpayment  of  the  premium  when  due, 
the  law  will  enforce  it.    But  before  the  court 


will  declare  a  forfeitore,  the  conditions  of  the 
policy  upon  which  a  forfeiture  is  founded  must 
be  strictly  complied  with." 

See,  also,  Woodfin  t.  Asheville  Mat  Life 
Ina  Co.,  61  N.  a  558;  Perry  v.  Bankers'  Life 
Ins.  Co.,  47  App.  Dlv.  567,  62  N.  Y.  8upR 
553 ;  Gruwell  v.  National  Council  of  K.  &  L. 
of  Sec.,  126  Mo.  App.  496,  104  S.  W.  884; 
Keeton  t.  National  Union  (Mo.  App.)  182  S. 
W.  798. 

In  25  Cyc.  824,  the  rule  pertaining  to  the 
nonpayment  of  premiums  or  assessments  and 
the  effect  thereof  upon  the  policy  la  thus 
stated: 

"A  condition  in  the  policy  that  it  shall  ter- 
minate or  be  avoided  on  failure  to  pay  any  pre- 
mium or  installment  thereof  at  the  time  speci- 
fied in  the  contract  is  valid,  and  constitutes  a 
condition  subsequent,  the  nonperformance  of 
which  avoids  the  policy,  in  the  absonce  of  waiv- 
er or  estoppel  on  the  part  of  the  company. 
•  •  •  But  where  there  is  in  the  policy  no 
stipulation  or  condition  for  forfeiture  on  ac- 
count of  nonpayment  of  premiums,  a  default  in 
payment  will  not  operate  in  itself  as  a  forfei- 
ture, nor  can  it  be  insisted  upon  by  the  com- 
pany as  constituting  a  forfeiture  in  the  absence 
of  any  notice." 

Speaking  of  folrfeltnres  in  policies  of  lUo 
Insurance,  It  is  said  in  May  on  Insurance  (4tb 
Ed.)  {  343: 

"If,  however,  the  policy  contains  no  such 
proviso,  though  the  charter  and  by-laws  require 
the  payment  of  annual  premiums,  the  nonpay- 
ment of  the  annual  premium  when  due  does  not 
work  a  forfeiture.  Such  a  policy  of  insurance 
is  for  the  number  of  years  stipulated  absolutely, 
leaving  the  annual  payment  of  the  premium  to 
be  enforced,  not  as  a  condition,  but  as  a  part  of 
the  consideration  agreed  to  be  paid." 

Other  anthorltles  in  point  are  Cooleys 
Briefs  on  Insurance,  2258,  2260;  Vance  on 
Insurance,  p.  212;  19  Am.  ft  Eng.  Enc. 
Law,  44. 

[I,  I]  Taming  to  the  policy,  we  fall  to  find 
any  express  provision  of  forfeiture  for  the 
nonpayment  of  the  annual  premium.  There 
Is,  as  already  shown,  the  clause  making  the 
policy  incontestable  after  one  year  from  the 
date  of  the  breach  thereof,  except  failure  to 
pay  premiums  as  required.  There  is  the  fur- 
ther provision  making  the  premiums  payable 
either  annually  or  In  semiannual  or  quarter- 
ly installments,  according  to  the  company's 
rule,  with  the  right  In  the  company.  In  the 
settlement  of  the  policy,  to  deduct  out  of  the 
sums  due  any  unpaid  portion  of  the  year's 
premium,  or  any  sum  or  sums  due  the  com- 
pany. Unless  it  be  that  the  clause  making 
the  policy  incontestable  be  held  to  constitute 
an  express  forfettnre,  clearly  the  policy  Is 
witliont  sudi  a  provision,  for  no  other  clause 
or  i>ait  of  the  poUey,  euept  by  possible  ii^ 
ference^  would  antlioriiie  ns  In  holding  that 
the  policy  was  forfeited  on  account  of  non- 
payment of  premioms.  I[V>tfeiture8  in  law. 
not  being  favored,  will  not  be  sustained  npoa 
mere  Inference,  joliffe  v.  Madison  Mot  Ins. 
Co.,  39  Wi&  111,  20  Am.  Rep.  86;  Meyer  r. 
Knickerbocker  Life  Ins.  Oo.,  78  N.  T.  516,  2» 
Am.  R^.  200;  Knickerbocker  Life  Ins.  Oo. 
T.  Norton,  90  U.  S.  234,  2«  h.^  689.    Be- 
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Ing  looked  upon  by  tbe  courts  wtth  III  faror, 
they  will  be  enforced  only  where  the  strict 
letter  of  the  contract  requires  It.  Hence, 
even  though  tbe  contract  contains  a  stipula- 
tion of  forfeiture,  It  will  not  be  aided  or 
given  effect  by  construction,  unless  the  plain 
meaning  of  the  language  used  requires  It. 
It  has  become  a  well-recognized  rule  In  tbe 
construction  of  contracts  of  Insurance  that 
they  win  be  liberally  construed  to  uphold 
the  contract,  and  conditions  contained  In 
them  which  create  forfeitures  will  be  con- 
strued most  strongly  against  tbe  Insurer,  and 
will  never  be  extended  beyond  the  strict 
words  of  the  policy.  In  Ingersoll  v.  Mutual 
I4fe  Ins.  Co;,  166  lU.  App.  569,  It  was  pro- 
vided In  tbe  policy: 

"If  this  policy  shall  become  void  by  nonpay- 
ment of  premiums,  all  payments  previously  made 
shall  be  forfeited  to  the  company,  except  as 
hereinafter  provided." 

The  court,  In  referring  to  the  common  prac- 
tice of  Insurance  companies,  In  providing  that 
IMllcles  shall  be  null  and  void,  and  all  pre- 
miums forfeited,  subject  only  to  surrender 
rights  or  reinstatement  If  default  be  made  in 
the  payment  of  any  premium,  held  that  the 
provision  was  Insufficient  to  cause  a  for- 
feiture, and  said: 

"To  sustain  defendant's  contention  that  the 
failure  to  pay  the  ninth  premium  absolntely  and 
automatically  nullified  the  insurance,  subject 
only  to  the  right  to  secure  a  paid-up  policy, 
would  compel  us  to  bold,  as  the  Nebraska  court 
says  (Haas  v.  Mutual  Life  Ins.  Co.,  supra), 
'diat  a  forfeiture  of  an  insurance  contract  may 
be  created  by  construction,  and  need  not  be  pro- 
vided for  by  tbe  strict  terms  of  the  contract 
Such  is  not  the  law.' " 

In  Swander  v.  Northern  Central  Life  Ins. 
Co.,  25  Ohio  Clr.  Ct.  R.  S,  11,  the  policy  con- 
tained no  provision  that  if  the  payment  of 
premium  was  not  made  when  due  the  policy 
should  become  void  and  terminate.  It  was 
observed,  however,  that  there  were  some  ex- 
pressions In  tbe  policy  which.  It  was  urged, 
Indicated  that  tbe  nonpayment  of  dues  might 
be  regarded  as  a  forfeiture  of  the  policy,  and 
that  the  iwllcy  might  under  certain  circum- 
stances lapse ;  but  there  was  no  express  pro- 
vision of  forfeiture,  and  it  was  said  that,  in 
view  of  the  authorities  holding  that,  where 
there  is  a  provision  of  absolute  forfeiture.  It 
is  to  be  construed  strictly  In  favor  of  the 
Insured,  and  may  be  waived  by  the  insurance 
company  by  Its  conduct.  It  would  seem  as 
though  a  court  ought  not  to  Import  into  an 
Insurance  policy  a  contract  which  does  not 
there  exist.  And  in  Webster  v.  Insurance 
Co.,  eS  Ohio  St  668,  42  N.  B.  646,  30  L.  B.  A. 
71»,  63  Am.  St  Bep.  668,  it  was  held  that 
provisions  for  forfeiture  are  to  receive,  where 
the  intoit  la  donbtfol,  a  strict  construction 
against  those  for  whose  benefit  they  are  In- 
troduced. Another  case  of  the  same  kind  Is 
Hull  et  aL  V.  Northwestern  Ifot  Ufe  Ins. 
Ca,  89  Wis.  387,  where  It  was  said  that  for- 
feitures are  only  enforced  when  it  appears 
that  such  la  the  plain  Intent  and  meaning 
of  the  contract,  and  that  words  ot  a  poUcy 


must  be  construed  most  strongly  against  the 
insurer,  and  If  the  policy  contains  repugnant 
conditliHis,  the  court  must  enforce  those 
which  are  In  favor  of  the  insured  and  will 
prevent  a  forfeiture.  In  Ferguson  v.  Union 
Mut  Life  Ins.  Co.,  187  Mass.  8,  72  N.  £.  358, 
it  was  held  that  a  provision  for  forfeiture  In 
a  i>oIicy  of  life  insurance,  being  inserted  for 
the  beneflt  of  an  Insurer,  is  not  to  be  extend- 
ed by  implication,  and.  If  it  is  susceptible 
of  more  than  one  meaning,  that  which  is 
most  favorable  to  the  insured  should  be 
adopted. 

As  the  insurance  company  In  its  policy 
failed  to  spedflcally  provide  and  declare  that 
a  failure  to  meet  tbe  annual  payments  when 
due  should  forfeit  all  claims  under  the  policy, 
and  as  we  cannot  by  construction  create  a 
forfeiture,  even  though  such  may  have  been 
intended,  or  may  be  Inferred  from  the  lan- 
guage used.  It  follows  that  tbe  failure  to  pay 
the  second  year's  premium  at  maturity,  the 
policy  not  being  a  divisible  contract,  did  not 
of  Itself  end  and  terminate  the  policy. 

What  we  have  said  is  apart  from  any 
rights  that  may  have  attached  under  tbe 
provisions  of  the  policy  declaring  it,  In  capi- 
tal letters,  to  be  automatically  nonforfeit- 
able; for,  if  we  are  correct  In  our  conclu- 
sion that  the  failure  to  pay  the  premium  did 
not  forfeit  the  policy,  then  it  becomes  Im- 
material whether  In  point  of  fact  the  policy 
at  the  end  of  the  first  year  had  either  a  with- 
drawable surplus  or  a  cash  loan  value,  within 
the  meaning  of  said  provisions  of  tbe  policy. 
The  automatically  nonforfeitable  provision 
of  the  policy  would  not  serve  to  take  the 
case  out  of  the  general  rule  re8i)ectlng  for- 
feitures, but  must,  on  the  other  hand,  be 
strictly  construed  against  the  insurer.  Such 
was  the  holding  of  the  court  In  Chase  v. 
Phoenix  Mut  Life  Ins.  Co.,  67  Me.  85,  in  a 
case  containing  a  "nonforfeltlng"  policy, 
where  the  Insured  neglected  to  surrender  the 
policy  and  apply  for  a  reduced  paid-up  policy, 
and  where  it  was  said:  "Stipulations  for  a 
forfeiture  in  a  policy  thus  labeled  should  be 
strictly  construed."  In  Franklin  Life  Ins.  Co. 
V.  Wallace,  Adm'r,  83  Ind.  7,  as  In  the  case 
at  bar,  at  a  prominent  place  in  the  policy, 
and  in  large  type,  were  printed  the  words, 
"Nonforfeltlng  policy."  In  the  opinion  atten- 
tion la  called  to  this  fact  aud  it  is  said  that 
the  contracting  parties  did  not  intend  that 
the  failure  to  pay  premium  note  should  work 
a  total  forfeiture,  as  was  manifested  by  the 
statement  that  tbe  policy  was  a  nonforfelt- 
lng one. 

Tbe  wdl-nig^  onlrersal  mle  that,  if  the 
wording  of  a  policy  of  Insurance  la  Bnch  as 
to  be  fairly  open  to  construction,  that  view 
should  be  adopted,  if  possible,  wbidi  will 
sustain,  rather  than  forfeit  the  contract  of 
insurance,  has  been  accepted  as  a  canon  of 
construction  in  this  Inranch  of  our  Jurispru- 
dence, as  evidenced  by  the  opinions  In  Taylor 
r.  Insurance  Co.  of  North  America,  25  Okl. 
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92.  105  Pac.  3S4, 188  Am.  St.  Rep.  906;  Capi- 
tal Fire  Ins.  Co.  v.  Carroll,  26  Okl.  286,  109 
Pac.  635';  Southern  Surety  Co.  v.  Tyler  & 
Simpson,  30  Okl.  116, 120  Pac.  936;  Standard 
Ace.  Ins.  Co.  T.  Hlte,  Adm'r,  87  Okl.  305,  132 
Pac.  338,  46  Ia  Ri  A.  (N.  S.)  986 ;  Union  Ace. 
Co.  V.  WUUs,  44  Okl.  678,  146  Pac.  812,  L.  B. 
A.  1915D,  358 ;  Oklahoma  Nat.  life  Ins.  Co. 
T.  Norton.  44  Okl.  783,  145  Pac.  1188,  L.  R. 
A.  1915B,  695. 

From  what  has  been  said  It  is  obvious  that 
the  learned  trial  court  erred  In  sustaining 
the  defendant's  demurrer  and  dismissing 
plaintUTs  canse  of  action,  for  which  the  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  defendant's 
demurrer,  and  set  aside  the  order  of  dis- 
missal, with  leave  to  defendant  to  answer. 

All  the  Justices  concur,  except  KANEl,  C.  J., 
absent  and  not  participating. 


OKLAHOMA  STATE  BANK  OF  OUSHINO 
V.  BDZZABD  et  al.    (No.  7U0.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Bylhibui  ly  the  Court.) 

1.  JusouBNT  «=»107— Default  —  Pknukkot 
or  PiiEADino. 

There  can  be  no  Judsment  by  default  where 
there  la  on  file  an  answer  or  other  pleading  rais- 
ing an  issue  of  law  or  fact. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Kg.  H  llB'8-2b0:  Dec  Dig.  «=»107.] 

2.  JunoMSNT  «=>107— Default— PxNDKZTOT  aw 

PUL&DINO. 

Before  a  default  Judgment  can  be  properly 
entered  the  answer  or  other  plea  must  be  dis- 
posed of  in  an  orderly  way  by  motion,  demurrer, 
or  in  some  other  manner. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  jg  198-200;   Dec.  Dig.  «=s>10T.l 

8.  JuDOMKNT  «=»107— I>ii:rAUi.T— Pendbkot  of 
PutADiNO— Vacation  of  Jxtdombnt. 
Where  by  order  of  court  a  defendant  was 
granted  time  within  which  to  plead  without  Ju- 
risdiction as  to  the  character  of  pleading,  and 
conformably  to  such  order  the  defendant  files  a 
proper  pleading  presenting  the  question  of  juris- 
diction of  the  court  over  the  person  of  the  de- 
fendant, a  judgment  by  default  against  such  de- 
fendant prior  to  the  disposal  of  such  pleading 
was  prematureb'  rendered  and  a  motion  to  va- 
cate ue  same  ffled  at  the  same  term  should  have 
been  sustained.  In  such  case  it  is  unnecessary 
that  such  party  should  afflrmativdy  allege  a  de- 
fense to  the  cause  of  action  stated  in  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  it  198-200;   Dec.  Dig.  «8=9l07^ 

Commissioners'  Opinion,  Dlylaloti  Na  3. 
Error  from  District  Court,  Qarfleld  Ooanty ; 
James  W.  Steen,  Jndge. 

Action  by  F.  B.  Buzzard  and  another 
against  the  Oklahoma  State  Bank  of  Cnsb- 
ing.  Judgment  for  plalntUts,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
directions. 


John  F.  Cnrran,  of  Enid,  for  plalntifl  In 
error.  Parker  ft  Simons,  of  Enid,  for  de- 
fendants in  error. 

HOOKER,  g.  On  the  23d  day  of  Jannary, 
1914,  F.  B.  Buzzard  Instltnted  suit  in  the  dis- 
trict court  of  Oarfleld  county,  Okl.,  against 
the  Oklahoma  State  Bank,  of  Gushing,  lo- 
cated In  Payne  county,  OkL,  and  one  K  H. 
Howell,  and  caused  summons  to  be  issued  to 
said  bank  directed  to  the  sheriff  of  Payne 
county,  which  was  sabeeqaently  served  upon 
said  bank  in  Payne  county,  Okl.,  and  service 
of  summons  was  made  iip<»i  Howell  In  Oar- 
field  county,  Okl.,  the  county  of  bis  residence. 

It  Is  alleged  in  said  petition  that  on  the 
23d  day  of  October,  1913,  the  said  Buzzard 
entered  Into  a  written  contract  with  the 
Jones  Oil  ft  Gas  Company,  a  corporation, 
and  other  parties  named  therein,  whereby 
pursuant  to  said  contract  the  plaintiff  de- 
posited In  the  Oklahoma  State  Bank  of 
Cushlng  the  sum  of  |1,000,  and  that  E.  H. 
Howell  was  named  as  one  of  the  parties  in 
said  contract,  but  that  he  was  only  a  nominal 
party  and  that  no  part  of  the  |1,000  thus 
deposited  by  plaintiff  with  said  bank  belong- 
ed to  the  said  Howell,  but  that  all  of  said 
money  was  advanced  by  the  plaintiff  and 
other  parties  associated  with  him;  that  by 
the  terms  of  said  contract,  it  was  provided 
that  said  11,000  should  be  forfeited  and  turn- 
ed over  to  first  parties  In  the  event  plaintiff 
failed  to  comply  with  Jils  contract,  and  that- 
this  provision  was  null  and  void  and  gave 
said  parties  of  the  first  itart  no  right  to  de- 
mand or  to  receive  said  money  as  a  forfei- 
ture for  his  failure  to  perform  said  contract 

It  was  further  alleged  in  the  petition  that 
the  Oklahoma  State  Bank  aforesaid,  with- 
out right  or  authority,  paid  said  $1,000  to 
the  Jones  Oil  ft  Oas  Company,  and  thereby 
said  bank  converted  said  money  to  its  own 
use  and  benefit  and  became  liable  therefor 
to  the  plaintiff,  and  that  the  bank  turned 
said  money  over  to  said  company  by  the 
direction  of  the  defendant  D.  BL  Howell,  and 
that  if  the  said  Howell  oonaented  thereto 
the  same  was  unauthorized,  and  without 
authority  of  the  plaintiff,  and  that  the  said 
Howell  was  acting  in  collusion  with  the 
defendant  and  the  oil  company  fi>r  the  pur- 
pose of  defrauding  plaintiff  out  of  said  mon- 
ey; that  the  said  Howell  refused  to  Join 
with  the  plaintiff  In  this  action,  and  for' that 
reason  and  the  facts  above  stated  la  made  a 
party  defendant  her^n.  Wherefore  the  plain- 
tiff sought  to  recover  Judgment  against  the 
bank  and  Howell  for  the  sum  of  $1,000,  with 
interest 

Thereafter  on  the  20th  day  of  February, 
1914,  the  Oklahoma  State  Bank  filed  the 
following  motion  in  said  cause  in  sold  court 
(omitting  caption): 

'  "Comes  now  the  Oklahoma  State  Bank,  de- 
fendant herein,  appearing  specially  and  solely, 
for  the  purpose  of  pleading  to  the  Jurisdiction  of • 
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tbi«  court  In  the  action  brooght  by  the  plaintiff' 
F.  B.  Buzzard,  denies  that  this  court  has  any 
jurisdiction  of  the  person  of  the  Oklahoma  State 
Bank  of  Cnshing,  Oklahoma,  for  the  reason  that 
said  Oklahoma  State  Bank  of  Gushing,  Okla- 
homa, is  a  corporation  duly  organized  under  and 
dning  business  under  the  laws  of  the  state  of  Ok- 
lahoma, and  is  a  nonresident  of  this,  Garfield 
county,  and  is  a  legal  resident  and  entitled  to  be 
•ued  only  in  Payne  county,  state  of  Oklahoma; 
and  fbr  the  further  reason  that  the  complaint  in 
this  cause  discloses  that  the  person  by  the  plain- 
tiff made  codefendant  herein,  B.  H.  Howell,  is 
not  a  proper  party  defendant  and  was  so  made  a 
defendant  in  order  to  try  to  establish  the  venue 
in  another  county  than  that  in  which  the  de-. 
fendant,  the  Oklahoma  State  Bank  of  Oushing, 
is  authorized  to  be  sued.  That  the  complaint 
does  not  show  any  joint  cause  of  action  by 
plaintiff  against  the  Oklahoma  State  Bank  of 
Cushing,  Oklahoma,  and  E.  H.  Howell,  and  that 
the  summons  for  this  defendant  in  this  cause  was 
illegally  served  and  for  the  further  reason  that 
this  court  has  no  jurisdiction  of  the  subject-mat- 
ter of  this  action. 

"Wherefore  said  defendant  the  Oklahoma  State 
Bank  of  Cushing,  Oklahoma,  asks  that  this  ac- 
tion be  dismissed  as  to  this  defendant  and  for 
his  cost" 

On  Febrtiary  9,  1914,  E.  H.  Howell  filed  a 
demurrer  for  himself  to  said  petition,  and 
thereafter,  on  the  15tli  day  of  June,  1914,  the 
<K)urt  heard  the  motion  of  the  bank,  and, 
being  fully  advised  In  the  premises,  overniled 
and  denied  the  same  to  which  rating  the 
bank  excepted,  and  thereni>on  on  the  same 
day  the  plaintiff  made  applicaflon  to  amend 
his  petition  and  was  allowed  10  days  in 
-which  to  do  so,  and  the  bank  was  allowed  20 
days  In  which  to  plead  to  said  amended  pe- 
tition. 

On  the  22d  day  of  June,  1914,  the  plaintiff 
Hied  an  amended  petition,  which  alleged  con- 
«plracy  upon  the  part  of  the  bank  and  Howell 
and  the  oil  company  in  detail,  the  purpose  of 
vhlch  was  to  defraud  the  plaintiff,  and  to 
appropriate  the  |1,000  deposited  by  plain- 
tiff with  said  bank. 

Thereafter  on  the  9th  day  of  July,  1914, 
-Qie  Oklahoma  State  Bank  of  Cashing  filed 
virtually  the  same  motion  which  it  had  form- 
«rly  filed  to  the  original  petition  in  this 
cause.  This  motion  was  nerer  acted  upon  1^ 
the  coart 

On  the  6tb  day  of  September,  the  residmt 
defendant  E.  H.  Howell  filed  a  separate  an- 
swer to  said  amended  petition.  And  on  the 
0th  day  of  September  a  judgment  by  de- 
fault was  rendered  in  said  action  In  fayor 
■ct  the  plaintiff  and  against  the  Oklahoma 
State  Bank. 

Thereafter  on  the  29th  day  of  September, 
1914,  and  at  the  same  term  of  the  court,  the 
Oklahoma  State  Bank  of  Cushing  filed  its 
Aioti<m  to  vacate  and  set  aside  said  judg- 
ment for  the  reason  that  its  plea  to  the  ju- 
risdiction of  the  court  had  not  been  passed 
upon  by  the  court,  and  therefore  it  was  not 
In  default.  And  for  the  farther  reason  that 
no  judgment  had  been  rendered  in  said  cause 
against  the  resident  defendant  E.  H.  HowelL 
This  motion  to  vacate  said  Judgment  was  on 
the  26tb  day  of  October,  1914,  overruled  by 


the'  court,  to  which  ruling  of  the  coart  iSm 
said  bank  excepted. 

[t,  2]  It  is  contended  by  the  bank  that  this 
Judgment  was  prematurely  rendered  for  the 
reason  that  at  the  time  of  its  rendition  it 
had  on  file  a  plea  to  the  Jurisdiction  of  the 
court,  and  that  until  this  plea  to  the  Juris- 
diction was  passed  upon  by  the  coart  it  wais 
not  in  defkult  as  claimed  by  the  plaintiff  be- 
low. 

The  defendant  in  error,  however,  asserts 
that  when  the  bank  filed  Its  motion  attacking 
the  Jurisdiction  of  the  court,  that  Inasmuch 
as  It  raised  nonjurisdicttonal  as  well  as 
Jurisdictional  questions  ther^n,  it  entered 
its  appearance  to  said  action  for  all  pur- 
poses and  could  not  thereafter  be  heard  to 
say  that  it  was  not  properly  served  therein; 
and  they  further  assert  that  inasmuch  as 
this  Question  of  jurisdiction  bad  been  passed 
upon  adversely  to  the  bank,  that  when  it  filed 
its  said  motion  attacking  the  JarlsdlcUon  of 
the  court  it  did  so  without  authority  or  per- 
mission of  the  court,  and  although  its  plea 
to  the  jurisdiction  was  on  file,  the  same  was 
equivalent  to  no  pleading,  and  that  it  was 
therefore  in  default  at  the  time  of  the  ren- 
dition of  said  Judgment;  and  it  is  further 
asserted  by  the  defendant  in  error  that  when 
the  bank  ffled  its  motion  to  vacate  said  judg- 
ment, for  the  reason  stated  above,  it  entered 
a  general  appearance  to  this  action  which 
had  the  effect  to  validate  the  Judgment  that 
had  been  rendered  against  It,  and  that  there- 
after It  could  not  be  heard  to  say  that  sum- 
mons was  Improperly  served  in  said  action 
against  It. 

Section  4706,  Revised  Laws  of  1910,  pro- 
vides as  follows: 

"Where  the  action  is  rightly  brooght  in  any 
county,  a  summons  shall  be  issued  to  any  other 
county  against  any  one  or  more  of  the  defend- 
ants, at  tiie  plaintiff's  request" 

It  was  claimed  here  by  the  bank  that  it 
could  not  lawfully  be  served  with  summons 
Issued  in  this  action,  for  the  reason  that  un- 
der the  facts  of  th6  case,  Howell,  its  co-de- 
fendant, in  said  petition,  bad  no  sub'stantial 
interest  in  the  subject-matter  of  the  action, 
and  that  Joining  him  as  a  party  defendant 
was  for  the  sole  and  exclusive  purpose  of 
getting  Jurisdiction  in  said  cause  of  the  plain- 
tiff in  error  in  the  district  court  of  Garfield 
county.  So  at  the  threshold  of  this  suit  the 
bank  raised  this  question  by  a  motion  proper- 
ly filed  in  this  action,  and  throughout  this 
proceeding  it  has  constantly  objected  to  the 
Jurisdiction  of  the  court  over  It  for  this 
reason.  Yet  It  is  asserted  here  that  because 
the  bank  asserted  nonjurisdictional  matter 
In  its  motion,  it  therefore  waived  the  Juris- 
dictional question  involved  and  voluntarily 
entered  its  appearance  to  said  action  for  aU 
puri)ose8. 

It  cannot  be  said  that  the  bank  did  not 
have  the  right  to  raise  this  Jurisdictional 
question  to  the  petition  as  amended,  for  the 
amended  petition  might  have  shown  upon  its 
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face  that  It  was  Improiwrly  sammoued  In 
said  cause,  or  It  might,  as  It  did,  have  stated 
a  state  of  facts  wblcb  would  have  required 
virtually  a  trial  upon  the  merits  of  the  cause 
before  the  court  oould  determine  whether 
the  codefendant  of  the  bank  was  rightfully 
sued  In  the  county  where  this  action  was 
brought 

The  court  made  the  order  granting  permis- 
sion to  the  bank  to  plead,  and  this  order  does 
not  Umlt  or  prescribe  the  character  of 
pleading,  which  the  bank  sbould  have  filed 
to  this  amended  complaint 

In  23  Oyc.  750,  it  Is  said: 

"When  an  answer  or  other  pleading  of  a  de- 
fendant, raising  an  issue  of  law  or  fact,  is  prop- 
erly on  file  in  the  case,  no  jadgment  by  default 
can  be  entered  against  him;  to  authorize  a  de- 
fault, the  answer  or  other  pleading  must  be 
disposed  of  by  motion,  demurrer,  or  in  some  oth- 
er manner.  Even  though  the  plea  filed  by  the  de- 
fendant is  bad  in  form  or  substance,  yet,  if  it 
does  not  admit  the  plaintiff's  case  the  latter  can- 
not have  Judgment  for  want  of  a  plea."  See  ao^ 
thorities  cited  at  page  750. 

In  Crossan  t.  Cooper,  41  Okl.  281, 137  Pac. 
854,  this  court  said: 

"(1)  There  can  be  no  judgment  by  default 
where  there  is  on  file  an  answer  or  other  plead- 
ing raising  an  issue  of  law  or  fact 

"(2)  Before  a  default  judgment  can  be  prop- 
erly entered,  the  answer  or  other  plea  mnst  be 
disposed  of  in  an  orderly  way  by  motion,  demur- 
rer, or  in  some  other  manner." 

Also  in  St  Louis  ft  S.  F.  By.  Ca  y.  Yaang, 
35  Okl.  521.  130  Pac.  811,  this  court  said: 

"The  first,  and  only,  question  of  any  serious- 
ness  in  the  case  is:  Was  the  order  of  the  court 
'30  days  in  which  to  plead,'  broad  enough  to 
authorize  the  defendant  to  file  a  motion  to  make 
more  definite  and  certain  within  the  time  to 
plead  granted  by  the  court?  Our  former  opin- 
ion was  based  upon  the  theory  that  by  the  leave 
granted  the  defendant  was  restricted  to  filing  an 
answer,  demurrer,  or  a  pleading  of  the  class  set 
out  in  section  6626,  Gomp.  Laws  1909,  which 
provides:  'The  only  pleadings  allowed  are:  First 
The  petition  by  the  plaintiff.  Second.  The  an- 
swer or  demurrer  by  the  defendant  Third.  The 
demurrer  or  reply  by  the  plaintiff.  Fourth.  The 
demurrer  by  the  doCendsnt  to  the  reply  of  the 
plaintiff.' 

"Upon  farther  reflection,  that  is  too  narrow  a 
construction  to  place  upon  the  words  'to  plead,' 
as  used  in  the  order  of  the  court.  It  has  been 
the  general  understanding  among  the  lawyers  of 
this  jurisdiction  for  a  great  many  years  that, 
when  leave  to  plead  out  of  time  is  granted  in  the 
general  language  of  the  order  herein,  it  is  suffi- 
cient to  authorize  the  party  securing  the  leave  to 
file  within  the  extension  any  of  the  motions  or 
pleadings  provided  for  by  law.  That  counsel 
for  defendant  in  error  do  not  form  the  exception 
to  the  general  rule  above  stated  is  apparent  from 
the  following  excerpt  taken  from  their  brief: 
'We  admit  that  the  defendant  below  had  a  right 
to  file  that  motion  and  have  it  acted  upon  with- 
in the  30  days,  and,  before  it  was  in  default, 
file  the  pleading  it  took  leave  to  file.'    *    •    • 

"The  form  approved  by  the  text  certainly  con- 
templates that  leave  'to  plead'  embraces  leave  to 
file  all  other  pleas  or  motions  except  those  em- 
brnccd  within  leave  'to  answer  or  demur.' 

"Section  5669,  Comp.  Laws  1900,  provides: 
'If  redundant  or  irrelevant  matter  be  inserted  in 
any  {deading,  it  may  be  stricken  out,  on  motion 
of  the  party  prejudiced  thereby;  and  when  the 
allegations'  of  a  pleading  are  so  Indefinite  and 
uncertain  that  the  precise  nature  of  the  charge 
or  defense  is  not  apparent  the  court  may  require 


the  pleading  to  be  made  defiaite  and  certain  by 
amendment? 

"The  foregoing  statute  deariy  provides  for  • 
motion  to  make  more  definite  and  certain,  but 
neither  the  statute  nor  any  mle  of  court  fixes 
any  definite  time  in  which  the  motion  most  be 
made. 

"In  A.,  T.  ft  S.  F.  By.  Oo.  v.  Lambert  81  OkL 
300. 121  Pac.  654  [Ann.  Caa.  1913E,  329],  it  wu 
held  that  the  proper  time  to  file  a  motion  to 
quash  a  summons  is  'within  the  time  to  plead.' 

"Having  reached  the  conclusion  that  the  de- 
fendant under  the  leave  granted,  was  entitled 
to  file  a  motion  to  make  more  definite  and  cer- 
tain^ the  authorities  nniformly  support  the  prop- 
osition that  where  a  motion  to  make  a  petition 
more  definite  and  certain,  not  frivolous,  has  been 
filed  by  a  party  within  the  time  to  plead,  and  is 
pending  undisposed  of  and  not  waived,  a  judg- 
ment upon  the  pleadings  against  the  defendant 
cannot  be  taken."  See  auUiorities  cited  in  this 
opinion. 

"A  judgment  may  be  set  aside  where  it  is 
shown  to  have  been  entered  by  the  clerk  without 
any  authority  therefor,  whether  his  entry  there- 
of was  the  result  of  a  mistake  inadvertently  or 
wrongful  intent;  and  the  same  is  true  where  the 
entry  was  ordered  by  the  court  improvidently 
or  under  mistake.  A  similar  rule  obtains  where 
the  entry  of  judgment  was  premature,  either  be- 
cause made  before  the  return  day  or  the  day  fix- 
ed by  law  for  entering  judgments,  or  before 
the  time  for  answering  had  expired,  or  while 
there  was  an  answer  or  demurrer  on  file  not  dis- 
[>osed  of,  or  oecause,  for  any  other  reason,  it  was 
made  before  the  case  was  ripe  for  trial  or  reg- 
ularly came  up  for  hearing." 

[3]  Therefore  under  the  authorities  alMve 
dted  we  must  hold  that  the  bank  In  this 
case  under  the  order  of  the  conrt  given  had 
the  right  and  authority  to  file  this  motion  at- 
taching the  jurisdiction  of  the  conrt  over  it 
and  that  as  long  as  tbla  motion  was  before- 
the  court  undisposed  of,  the  said  bank  was 
not  in  default  in  said  action,  and  that  the 
Judgment  rendered  therein  against  It  in 
favor  of  the  plaintiff  below  was  prematurely 
rendered.  The  defendant  in  error  here  in- 
sists that  when  the  bank  came  Into  court 
after  judgment  had  been  rendered  against  it 
and  filed  the  application  that  It  did  to  va- 
cate and  set  aside  the  judgment  which  if 
unsuccessful  related  back  to  the  original  plead- 
ings in  the  case,  gave  the  court  full  Juris- 
diction, validating  the  Judgment  and  preclud- 
ed the  defendant  from  any  further  attack 
upon  it 

We  hare  read  the  anthoritieB  cited  by  the 
defendant  in  error,  but  we  regard  the  opinion 
of  this  court  in  the  case  of  Oriffin  et  al.  t. 
Jones  et  al.,  45  Okl.  805,  147  Pac.  1024,  aa 
more  applicable  to  the  case  at  bar.  And  In 
this  case  this  court  said: 

"We  are  of  the  opinion  from  the  foregoing  au- 
thorities that  the  rule  supported  by  reason  is 
that,  when  a  motion  to  vacate  a  Judgment  under 
section  6274,  of  the  Bevised  Laws  of  1910  is  fil- 
ed, and  tbe  party's  motion  aUegu  jurisdictional 
as  well  as  nonjurisdictionol  grounds,  he  thereby 
makes  a  general  appearance  and  waives  jurisdic- 
tion over  his  person.  Notwithstanding  this  fact 
it  is  the  duty  of  the  court  to  investigate  and  as- 
certain whether  or  not  the  proceedings  resulting 
in  tbe  judgment  and  the  judgment  itself  are  so 
irregular  that  they  would  be  held  to  be  fatal  up- 
on appeal  direct  from  the  judgment,  and  that  in 
case  injustice  has  been  done,  and  it  is  dear  the- 
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jndgment  Is  Inequitable,  it  ahould  be  vacated,  to 
the  end  that  the  controTersv  ma^  be  heard  upon 
the  merits  in  the  interest  or  justice.  Upon  a  pe- 
tition in  error  to  this  coort  from  the  aetion  of 
the  trial  court  denying  such  motion  to  vacate, 
if  it  clearly  appears  that  the  proceedings  of  the 
trial  court  and  the  judgment  are  irregular  to  the 
extent  that  the  defects  would  be  held  to  be  fatal 
upon  an  appeal  from  anch  judgment,  or  that  the 
judgment  ia  clearly  nnjnat  and  inequitable  by 
reason  oi.  sncli  irregolarities,  the  order  of  the 
trial  court  denying  such  motion  will  be  held  re- 
versible error,  and  the  cause  reversed,*'  See  an- 
thoritiea  cited  in  this  opipion. 

The  case  of  Griffin  et  aL  t.  Jones  et  al.,  su- 
pra, and  Richardson  r.  Howard,  161  Pac. 
887,  sustain  the  view  that  this  judgment 
should  have  been  vacated  upon  the  motion 
filed  by  the  plaintiff  in  error  In  the  court  be- 
low, and  It  was  unnecessary  for  the  plaintiff 
in  error  to  have  alleged  In  its  motion  that  It 
had  a  defense  to  this  action.  See,  also,  A.,  T. 
4  S.  F.  Ry.  Co.  v.  Schultz,  24  Okl.  865,  103 
Pac.  756;  Leforce  et  al.  v.  Haymes,  25  OkL 
190,  106  Pac.  644;  section  6267,  subd.  3,  Re- 
vised Laws  1910;  section  5268,  Revised  Laws 
1910;    section  5269,  Revised  LaWs  1910. 

From  the  foregoing  authorities  we  are  of 
the  opinion  that  the  judgment  rendered  in 
this  action  was  premature,  and  that  the 
trial  court  abused  Its  discretion  in  refusing 
to  set  aside  judgment  upon  the  motion  filed 
by  the  plaintiff  in  error  therein,  and  this  ac- 
tion is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  vacate  and  set  aside  said  judgment,  and  to 
proceed  further  in  keeping  with  this  opinion. 

PER  CURIAM.    Adopted  in  wkoie 


CURTIS  A  OART8IDE  CO.  v.  JWTNA  LIFE 

INS.  CO.     (No.  5982.) 
(Supreme  Court  of  Oklahoma.    Oct.  10,  1916.) 

(ByttahuM  iy  the  Court.) 

1.  Irsttkarck  ^=3514— Kuplotebs'  Liabxlitt 
Insubance— Natuke  of  Contbact.  , 

A  clause  in  a  policy  undertaking  to  indemni- 
fy assured  against  loss  by  reason  of  liability  on 
account  of  injuries  to  employes,  by  which  the  in- 
surer undertakes  to  defend  proceedingfs  against 
the  assured,  unless  it  should  elect  to  settle  the 
same  or  pay  the  assured  the  indemnity  provided 
for,  does  not  make  the  contract  one  guamuteeing 
payment  of  an  obligation  of  the  assured,  rather 
than  one  of  indemnity,  where  another  clause  of 
the  policy  provides  that  no  action  shall  be 
brought  against  the  insurer  unless  by  the  assured 
himself  to  reimburse  hira  for  loss  actually  sus- 
tained and  paid;  the  former  clause  being  merely 
an  additional  privilege  for  the  protection  of  the 
insurer. 

nSd.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1298;   Dec.  Dig.  «s«14.] 

2.  iHiWMirrrT  «=»3  —  Natdbk  of  Oontbaot  — 
Dismfonorr  fboh  Ouakantt. 

Contracts  to  pay  legal  liabilities  differ  from 
contracts  of  indemnity,  in  this,  that,  upon  the 
latter,  action  cannot  be  maintained  and  recov- 
ery had  until  the  liability  is  dischanged,  while 
upon  the  former  the  right  of  action  is  complete 
when  the  liability  attaches. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  IS  2-6;  Dec.  Dig.  <3=»3.] 


3.  iRBTrKASCx  «=3698— Extent  or  Lubiuty— 
Interest. 

Under  a  policy  indemnifying  an  empli^yer 
against  loss,  not  exceeding  $5,000,  by  reason  of 
liability  incurred  from  injuries  to  employes,  the 
insurer  is  not  liable  for  interest  on  a  judgment 
for  $5,000  pending  an  appeal  taken  by  the  in- 
surer, who,  by  the  terms  of  the  policy,  conducts 
the  litigation. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1494 ;   Dec.  Dig.  <8=>698.] 

4.  Insurance  «!=»598— Extent  of  Liabiuty— 

InT£&£8T 

The  extent  of  the  company's  liability  under 
such  policy  is  governed  by  the  terms  of  the  con- 
tract, and  is  thereby  limited  to  $5,000,  and  the 
expense  of  defending  the  action  against  the  as- 
sured, if  the  company  elects  to  defend,  and  the 
interest  accruing  on  the  judgment  recovered  in 
such  action,  pending  an  appeal  therefrom,  is  not 
•  part  of  such  expense. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1494;   Dec.  Dig.  «=>598.] 

f Additional  Svttahu*  hv  Editorial  Staff.) 
B.  WoBDS  AND  Phbases— "Expense  oFLmoA- 

TION" — "EkXPENSE  OB  COST  OF  DEFENSE." 

"Expense  of  litigation,"  as  commonly  under- 
stood, does  not  include  interest,  though  Interest 
may  aconmulate  as  the  result  of  the  litigation. 
An  agreement  to  pay  the  "expense  or  cost  of 
making  a  defense"  to  an  action  at  law,  in  the 
common  and  well-understood  acceptance  of  the 
term,  fairly  and  reasonably  contemplates  the  at- 
torney fees,  the  court  costs,  stenographer  fees, 
and  other  expenditures  necessary  and  directly 
required  to  present  the  defense,  and  does  not  in- 
clude the  coUateral  and  indirect  results  of  doing 
sa 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seviee,  Expense.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;   George  W.  Clark,  Judge. 

Action  by  the  Curtia  &  Gartslde  Company 
against  the  .^tna  Life  Insuraoce  Company. 
Judgment  for  defendant;  and  plaintiff  brings 
error.    Affirmed. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiff  in  error.  Ever- 
est ft  Campbell,  of  Oklahoma  City,  for  de- 
fendant In  error. 

SHARP,  3.  September  6,  1908,  the  .Sltna 
tlfe  Insurance  Company  executed  an  acci- 
dent policy  to  the  Curtis  &  Gartslde  Compa- 
ny, by  which  It  insured  the  latter  against 
loss  or  expense  arising  or  resulting  from 
claims  upon  the  assured  for  damages,  on  ac- 
count of  bodily  injuries  suffered  by  its  em- 
ployes on  account  of  the  operation  of  Its 
business  as  a  manufacturer  of  sashes  and 
doors  at  Oklahoma  City,  Okl.  On  the  l»th 
day  of  October  following,  one  James  Pribyl, 
an  employ^  of  the  assured,  received  Injuries 
to  his  person,  on  account  of  which  suit  was 
afterwards  brought  against  his  employer,  the 
manufacturing  company.  March  19,  1910,  in 
a  trial  Iiad  In  the  superior  court  of  Okla- 
homa county,  judgment  was  awarded  in  fa- 
vor of  Pribyl  and  against  the  manufacturing 
company  in  the  sum  of  $5,000.  On  appeal 
to  this  court,  the  judgment  of  the  trial  court 
was  affirmed  on  July  22,  1913.     Curtis  & 
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Gartslde  Co.  ▼.  Pribyl,  38  OW.  611,  134  Pac. 
71.  49  L.  R.  A.  (N.  S.)  471.  From  the  time 
that  the  Judgment  was  rendered  In  the  trial 
court,  and  until  the  mandate  from  this  court 
was  filed  In  the  lower  court,  Interest  there- 
on amounting  to  $1,025  bad  accrued.  The 
Insurance  company  thereafter  paid  the  as- 
sured $5,000,  and  also  paid  all  court  costs, 
but  denied  its  liability  for  Interest  on  the 
Judgment  from  the  date  of  its  rendition  un- 
til the  final  decision  on  appeal,  and  refused 
payment  thereof.  This  amount  the  assured 
was  compelled  to  pay  Pribyl  on  his  Judgment, 
and  thereafter  brought  Its  action  to  recover 
said  sum  of  the  Insurer.  The  policy  provides 
that: 

The  insurer  "does  hereby  Insure  •  •  • 
against  loss  or  expense  arisiiig  or  resultiag  from 
claims  upon  the  insured  for  damages  on  account 
of  bodily  injuries  or  death  accidentally  suffered 
by  reason  of  the  operation  of  the  trade  or  busi- 
ness described  herein." 

And  it  also  contains  certain  conditions,  in- 
cluding the  following: 

"(A)  The  company's  liability  for  loss  on  ac- 
count of  an  accident  resulting  in  bodily  injuries 
to  or  in  the  death  of  one  person  is  limited  to  five 
thousand  dollars  ($5,000.00) ;  and  subject  to  the 
same  limit  for  each  person,  the  company's  total 
liability  for  loss  on  account  of  any  one  accident 
resulting  in  bodily  injuries  to  or  in  the  death  of 
more  than  one  person,  is  limited  to  ten  thousand 
dollars  ($10,000.00).  The  company  will,  how- 
ever, as  provided  in  conditions  D  and  E  hereof, 
pay  the  expense  of  litigation  in  addition  to  the 
sum  herein  limited,  provided,  that  if  the  company 
shall  elect  to  pay  the  assured  the  sum  as  herein 
limited,  it  shall  not  be  liable  for  further  expenses 
of  litigation  after  such  payment  shall  have  been 
made." 

Other  provisions,  lettered  C,  D,  and  B,  of 
the  policy,  provided  that  upon  the  occurrence 
of  an  accident  the  assured  should  give  im- 
mediate written  notice  thereof,  with  fullest 
information  obtainable,  ,to  the  home  office  of 
the  company,  or  its  duly  authorized  agent, 
and  that  if  a  claim  was  made  on  account  of 
such  action  the  assured  should  give  lilie  no- 
tice thereof  with  full  particulars ;  and,  fur- 
ther, that  the  assured  should  at  all  times 
render  the  company  all  co-operation  and  as- 
sistance in  its  power;  that  if  thereafter  any 
suit  was  brought  against  the  Insured  to  en- 
force a  claim  for  damages  on  account  of  an 
accident  covered  by  the  policy,  the  assured 
should  immediately  forward  to  the  compa- 
ny's home  oltice  every  summons  or  other  pro- 
cess, Inmiedlately  after  service  thereof;  and 
that  the  company  would,  at  its  own  cost,  de- 
fend such  suit  in  the  name  and  behalf  of 
the  assured,  unless  it  should  elect  to  settle 
the  same  or  pay  the  assured  the  Indemnity 
provided  for  in  the  policy ;  that  the  assured, 
whenever  requested  by  the  company,  should 
aid  in  effecting  settlement,  securing  informa- 
tion and  evidence,  or  attendance  of  witness- 
es, and  prosecuting  appeals,  but  should  not 
voluntarily  assume  any  liability,  or  interfere 
In  any  negotiations  for  settlement,  or  in  any 
legal  proceedings,  or  incur  any  expense,  or 
settle  any  dalm,  except  at  Its  own  cost,  wltb- 


out  the  written  consent  of  the  Insurer  pre- 
viously given,  except  under  certain  circum- 
stances not  Invtdved  in  the  present  action. 
Section  F  of  the  conditions,  to  whidi  the 
policy  was  subject,  provided: 

"No  action  shall  lie  against  the  company  to  r^ 
cover  for  any  loss  or  expenses  under  this  policy, 
unless  it  shall  be  brought  by  the  assured  for  loss 
or  expense  actually  sustained  and  paid  in  money 
by  him  after  actual  trial  of  the  issue,  nor  unless 
such  action  is  brought  within  90  days  after  pay- 
ment of  such  loss  or  expense." 

[1, 2]  In  construing  the  policy,  proper  con- 
sideration must  be  given  to  all  of  its  provi- 
sions. The  clause  of  the  policy  insuring 
against  loss  or  exi>en8e  arising  or  resulting 
from  the  '•i«»i"ia  upon  the  assured  for  dam- 
ages, construed  In  connection  with  the  condi- 
tion that  no  action  should  lie  against  the 
company  to  recover  for  any  loss  or  expense 
under  the  policy,  unless  it  should  be  brought 
by  the  assured  for  loss  or  expense  actually 
sustained  and  paid  in  money  hy  blm  after 
trial,  clearly  constitutes  the  policy  one  of 
indemnity,  and  not  of  UablUty  merely.  It 
was  not  because  of  the  injury  to  Pribyl,  or  of 
the  action  by  him  against  the  aeBured,  that 
the  insurer  became  liable  on  its  policy.  It 
was  the  fact  that  the  assured  had  actually 
paid  the  Judgement.  Until  the  assured  paid 
In  money  the  Judgment  rendered  against  it, 
no  claim,  cognizable  in  a  court  of  law,  ac- 
crued to  it  under  the  terms  of  the  policy. 
Not  until  such  tlm^  bad  a  Ipss  accrued  to  the 
assured,  though  its  liability  was  fixed  by  the 
final  Judgment.  The  payment  of  the  Judg- 
m«it  was  a  condition  precedent  to  plaintiff's 
cause  of  action,  and  until  that  was  done  it 
was  not  damnified  within  the  meaning  of  the 
policy;  hence  was  not  entitled  to  be  indemni- 
fied. Our  views  find  support  Ui  many  re- 
ported cases,  including:  American  Employ- 
ers' Liability  Ins.  Co.  v.  Fordyce,  62  Ark.  562, 
36  S.  "Wl  1051,  54  Am.  St.  Rep.  305;  Flnley  v. 
United  States  Casualty  Co.,  113  Tenn.  592,  83 
S.  W.  2,  8  Ann.  Cas.  962 ;  Connolly  v.  Bol- 
ster, 187  Mass.  266,  72  N.  B.  981 ;  Allen  ▼. 
JEta&  Life  Ins.  Co,  145  Fed.  881,  76  C.  C.  A. 
266,  7  U  R.  A.  (N.  S.)  858 ;  Maryland  Casu- 
alty Co.  V.  Omaha  El.  U  &  P.  Coi,  167  Fed. 
514,  85  C.  O.  A.  106. 

The  contract  of  insurance  was  not  obtained 
by  the  assured  for  the  benefit  of  its  employes, 
but  for  Its  own  b«iefit  exclusively;  to  reim- 
burse it  for  any  sum,  within  the  limits  fixed, 
that  said  company  might  be  obliged  to  pay  on 
account  of  ^injuries  sustained  by  an  employ& 
Frye  v.  Bath  Oas  &  Elec.  Co.,  97  Me.  241,  54 
Atl.  396,  59  L.  R.  A.  444.  94  Am.  St.  Rep.  600; 
Carter  v.  Mtaa.  Life  Ins.  Co.,  76  Kan.  276,  91 
Pac.  178,  11  L.  R.  A.  (N.  S.)  U55. 

[S-(]  The  liability  of  the  Insurance  com- 
pany under  the  policy  mnst  be  measured  by 
its  terms.  Under  the  policy  the  maximum 
recovery  on  account  of  an  accident  resulting 
in  bodily  injuries  to,  or  In  the  death  of,  one 
person,  was  $5,000.  There  was,  however,  a 
provUoD  that  U  the  Insurer  elected,  em  be- 
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half  of  ibe  assured,  to  contest  a  recovery  on 
the  part  of  the  injared  employ^,  or  those 
standing  In  bis  right,  the  insured  would  pay 
"the  expense  of  litigation"  in  addition  to  the 
maxlmuin  amount  recoverable  on  the  policy. 
It  will  be  remembered  that  the  Judgsient  was 
for  ^,000,  and  that  this,  together  with  the 
expense  of  litigation,  so  far  as  the  same  In- 
volved court  costs,  was  promptly  paid.  In 
such  circumstances  it  would  seem  that  the 
insurer  has  fully  discharged  Its  obligations. 
"Xkpense  of  litigation,"  as  commonly  nndei^ 
stood,  does  not  Include  Interest,  though  inter- 
est may  accumulate  as  the  result  of  the  liti- 
gation. An  agreement  to  pay  the  "expense 
or  cost  of  making  a  defense"  to  an  action  at 
law,  in  the  common  and  well-understood  ac- 
ceptance of  the  term,  fairly  and  reasonably 
contemplates  the  attorney  fees,  the  court 
costs,  stenographer  fees,  and  other  expendi- 
tures necessary  and  directly  required  to  pre- 
sent the  defense,  and  does  not  include  the 
collateral  and  Indirect  results  of  doing  so. 
Maryland  Casualty  Ck>.  v.  Omaha  El.  L.  ft  P. 
Co.,  157  Fed.  614,  86  a  0.  A.  106;  Saratoga 
Trap  Rock  Co.  v.  Standard  Accident  Ins.  Co., 
143  App.  Dlv.  852, 128  N.  T.  Supp.  822 ;  Brew- 
ster V.  Elmpire  State  Ins.  Co.,  145  App.  Dlv. 
678,  130  N.  Y.  Supp.  439. 

WhUe  there  is  some  conflict  In  the  authori- 
ties, as  to  the  right  of  the  assured  to  recover 
Interest  pending  a  decision  on  appeal,  the 
great  weight  of  authority  we  believe  to  be 
against  the  rule  contended  for,  as  shown  by 
the  following  cases:  Stephens  v.  Pennsyl- 
vania Casualty  Co.,  135  Mich.  189,  97  N.  W. 
086,  3  Ann.  Cas.  478 ;  Conqueror  Zinc  ft  Lead 
Co.  v.  iEtna  Life  Ins.  Co.,  152  Mo.  App.  332, 
183  S.  W.  156;  Little  Cahaba  Coal  Co.  v. 
.iEtna  Life  Ins.  Co.,  192  Ala.  42,  68  South. 
317;  Puget  Sound  Imp.  Co.  v.  Frankfort 
Marine,  A.  ft  P.  G.  Ins.  Co.,  62  Wash.  124, 
100  Pac.  190;  Coast  Lbr.  Co.  v.  JEtna  Life 
Ins.  Co.,  22  Idaho,  264, 125  Pac  185;  Nation- 
al ft  P.  W.  Mills  V.  Frankfort  Marine,  A.  ft 
P.  O.  Ins.  Co.,  28  R.  1.  126,  66  Atl.  58;  Davi- 
son V.  Maryland  Casualty  Co.,  197  Mass.  167, 
83  N.  E.  407;  Cannon  Mfg.  Co.  v.  Employers' 
Indemnity  Co.,  161  N.  C.  19,  76  S.  E.  536,  Ann. 
Cas.  1914D,  1095.  The  foregoing  cases  In- 
volve either  the  same  form  of  policy,  or  very 
similar  policies,  to  that  at  hand ;  and  in  all 
of  which  a  recovery  for  interest  was  denied. 
If  by  reason  of  the  loss  to  the  assured  it  has 
been  injured,  it  Is  the  result  of  the  failure 
of  the  policy  to  make  sufficient  provisions  for 
its  full  protection.  The  rights  of  both  the 
assured  and  the  insurer  depend  upon  the 
terms  of  their  engagement,  and  are  not  to  be 
lAeasured  by  the  equltleB  «rlsing  out  of  the 
loss,  or  the  t&d.  that  payment  of  the  claim 
was  delayed  by  the  action  of  the  Insurer. 
The  latter  was  a  right  provided  for  and  form- 
ing a  part  of  the  consideration  of  the  policy. 
It  would  not  be  contended  that,  had  the  Judg- 
ment against  the  Insured  been  for  $6,000,  the 


Insurer  would  be  liaUe  beyond  the  maximum 
.amount  of  the  policy.  In  such  case  the  as- 
sured would,  upon  a  settlement  of  the  Judg- 
ment, be  loser  to  the  extent  of  the  difference, 
the  consequence  of  Inadequate  indemnity. 

The  insurance  company  having  paid  the 
maximum  sum  for  which  it  was  liable,  and 
having  In  the  policy  reserved  the  right  to 
contest  a  recovery  by  the  Injured  employe, 
It  is  not  liable  on  account  of  Interest  accruing 
prior  to  payment  of  the  Judgment  by  the  as- 
sured. Maryland  Cas.  Ca  v.  Peppard,  157 
Pac.  106. 

The  right  of  the  assured  to  recover  on  its 
policy  of  indemnity,  not  attaching  until  pay- 
ment of  the  Judgment,  and  there  being  no 
provision  of  the  policy,  fairly  construed,  al- 
lowing a  recovery  for  Interest  prior  to  such 
time,  it  follows  that  the  Judgment  of  the 
trial  court,  sustaining  a  demurrer  to  plain- 
tUTs  petition,  should  be  and  is  sustained.  All 
the  Justices  concur,  except  KANE,  0.  J.,  ab- 
sent and  not  participating. 


LONG  V.  fiEARDEN  et  aL 

UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  V.  LONG  et  aL 
(Nos.  8242,  8305.) 
(Supreme  Court  of  Oklahoma.    Oct  10.  1916.) 

(Syllahut  hy  the  Comrt.) 

Afpkal  Ann  Ekbob  «=>323(3)  —  Pabtixs  — 

Joint  JunoxENT. 
Syllabus  same  as  in  Michael  v.  Isom,  43 
Okl.  708,  143  Pac.  1063. 

[Ed.  Note.— BV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1802;   Dec.  Dig.  «=9323(3).] 

Drror  from  District  Court,  Okfuskee  Coun- 
ty; Geo.  C.  Crump,  Judge. 

Action  between  Israel  Long  and  J.  S.  Bear- 
den  and  others.  From  the  Judgment,  Long 
brings  error.  Action  between  the  United 
Slates  Fidelity  ft  Guaranty  Compioiy  and 
Israel  Long  and  others.  From  the  Judgment, 
the  Fidelity  &  Guaranty  Company  bring  er- 
ror. Causes  consolidated  in  Supreme  Court 
Heard  on  motions  to  dismiss.  Order  con- 
solidating causes  set  aside,  and  motion  to  dis- 
miss overruled  in  the  latter  cause,  and  sus- 
tained in  the  former. 

John  Caruthers',  of  Okemah,  and  Alex 
Johnston,  of  Okmulgee,  for  Israel  Long.  C. 
T.  Huddleston  and  J.  B.  Patterson,  both  of 
Okemah,  for  J.  S.  Bearden.  R.  A.  Hocken- 
smlth,  of  Okemah,  for  United  States  Fld^- 
ity  ft  Guaranty  Co. 

PER  CURIAM.  Motion  to  dismiss  appeal, 
which  is  from  a  money  Judgment  for  $l,78o, 
is  based  upon  the  grounds:  (1)  That  the 
Judgment  rendetred  in  the  lower  court  was  a 
Joint  Judgment  against  the  United  States 
Fidelity  ft  Guaranty  Company  and  H.  G, 
Malot,  and  that  Malot  has  not  been  made  a : 
party  to  the  proceedings  in  error;   <2)  that 
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no  case-made  was  ever  serred  on  Malot. 
After  ttiiB  motion  to  dlsmibs  had  been  filed, 
these  causes  were  consolidated  by  order  of 
this  court  upon  motion  filed. 

The  case-made  in  No.  8242  was  served  upon 
Malot'B  attorney,  and  Malot  has  been  made 
a  party  defendant  in  error.  It  will  therefore 
be  seen  that  the  objections  urged  for  dismiss- 
al of  cause  No.  8242  are  untenable.  But  In 
case  No.  8805  said  Malot  was  not  made  a 
party  to  this  appeal,  and,  since  the  Judgment 
was  a  Joint  Judgment  against  Malot  and  the 
surety  company,  be  should  have  been  Joined 
in  the  appeal.  Michael  v.  Isom,  43  OU.  708, 
143  Pac.  1063. 

It  would  therefore  8«em  that  the  motion 
to  dismiss  should  be  overruled  in  case  No. 
8242,  and  it  Is  so, ordered;  and  that  the 
order  consolidating  these  causes  be  set  aside 
and  cause  No.  830G  be  dismissed  pursuant 
to  the  motion. 


NIBLO  V.  DRAINAGE  DIST.  NO.  8  et  aL 

(No.  6841.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Syllabus  ly  the  Court.) 

1.  Drains  "SssoT— Dbainaoi  Distbicts— Ao- 

TI0N8— PABTIES. 

Plaintiff  sued  drainage  district  No.  3  and 
board  of  county  commissionera  of  Oklahoma 
county  for  damages  alleged  to  have  occurred  by 
the  construction  c^  a  drainage  ditch  through 
plaintiff's  land  witnout  notice  to  her  or  an  op- 
portunitv  to  be  beard.  The  drainage  commis- 
sioner of  said  district  was  not  made  a  party  to 
the  proeeedingB  aa  required  by  section  ^76, 
Rev.  Laws  1910.  Seld,  a  demurrer  to  the  peti- 
tion on  the  ground  of  defect  of  parties  defendant 
should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  S§  67,  60;    Dec.  Dig.  <3=>57.] 

2.  Pabtiks  4=375(7)— Objections— Demubbeb 
—  "Defect  of  Pabties"  —  "Mibjoinobb  of 
Pabiies." 

"Defect  of  parties"  means  too  few  and  not 
too  many  parties,  and  hence  is  not  synonymous 
with  "misjoinder  of  parties,"  which  means  an 
excess   of   parties. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 

ig.   {  U6:    Dec.  Dig.  «=»75(7). 

For  other  definitions,  see  Words  and  Pliraaea, 
First  and  Second  Series,  Defect  of  Parties.] 

Error  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  Sarah  B.  Niblo  against  Drainage 
District  No.  3  and  the  Board  of  County  Com- 
missioners of  Oklahoma  County.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.    Affirmed. 

Oiddlngs  &  Giddlngs,  of  Oklahoma  City, 
for  plolntlfl  in  error.  Grant  Stanley,  of  Okla- 
homa City,  tor  defendants  in  error. 

TURNER,  J.  On  April  10,  1914,  Sarah  B. 
Niblo,  plalntlir  in  error,  sued  drainage  dis- 
trict No.  3  and  board  of  county  commission- 
ers  of  Oklahoma  county  to  recover  damages 
for  the  coDstmctitm  of  a  drainage  ditch 
through  her  land.    She  alleged  that  her  lands 
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had  been  rendered  practically  valueless  by 
the  construction  of  a  ditch  through  same; 
tliat  she  had  no  notice  of  the  construction  of 
snch  ditch,  or  an  (^portnnity  to  be  heard, 
etc.  On  the  Sth  day  of  June  thereafter  she 
filed  her  amended  petition  against  same  par- 
ties, and  alleged  practically  the  same 
grounds,  except  she  further  alleged  that  no 
drainage  commissioner  had  been  appointed 
as  required  by  law.  A  demurrer  was  filed  to 
said  amended  petition  by  defendants  upon 
the  grounds  that  "(1)  there  Is  a  detect  of 
parties  defendant,  and  (2)  that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,"  which  demurrer  was  sus- 
tained and  Judgment  rendered  against  plain- 
tiff; and  from  which  judgment  plaintiff 
prosecutes  this  appeal,  alleging  that  the  court 
erred  in  sustaining  the  demurrer  to  her 
amended  petition. 

[1]  The  court  did  not  err  in  sustaining  the 
demurrer  on  the  ground  of  defect  of  parties, 
Sectiim  2876,  Rev.  Laws  1910,  In  part  pro- 
vides: 

"In  all  suits  in  the  district  courts  for  con- 
demnation or  other  proceedings,  whether 
brought  for  or  against  such  drainage  district 
the  same  shall  be  brought  in  the  name  and  under 
the  direction  of  said  drainage  commissioner." 

This  proceeding  is  attempted  to  be  brought 
against  the  drainage  district  Na  8  and  the 
board  of  county  commissioners  of  Oklahoma 
county.  While  it  is  admitted  by  the  demur- 
rer that  no  drainage  commissioner  was  ap- 
pointed as  required  by  law,  yet,  said  section 
2976  being  mandatory,  no  suit  can  be  brought 
for  "condemnation  or  other  proceedings"  with 
reference  to  drainage  districts  unless 
"brought  in  the  name  and  under  the  direc- 
tion of  the  drainage  commissioner." 

[2]  "Defect  of  parties,"  under  our  statute. 
Is  a  ground  for  demurrer.  "  'Defect  of  par- 
ties' means  too  few  and  not  too  many  parties, 
and  hence  is  not  synonymous  with  'misjoind- 
er of '  i>arties,'  which  means  an  excess  ot 
parties."  31  CSyc.  294.  Therefore  the  defect 
in  the  instant  case  was  failure  to  Join  the 
drainage  commissioner  as  defendant,  without 
which  plaintiff  could  sot  prosecute  her  ac- 
tion. 

We  deem  it  unnecessary  to  decide  the  ques- 
tion of  the  sufficiency  of  the  petition  to  state 
a  cause  of  action. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed.    All  the  Justices  concur. 


SOUTHERN  SURETY  OO.  v.  TDRNHAM 

et  aL    (No.  8486.) 
(Supreme  Court  of  (Mdaboma.    Oct  10,  1816.) 

(BylUtbu*  iy  the  Court.) 
1.  Appeai.  ANn  Ebbob  «s>518(l)— "Recobd"— 

SOOPK  AND  CoKTERTS. 

The  'Irecord"  proper  In  a  dvil  action  cob- 
sists  of  the  petition,  answer,  reply,  demurrers, 
proceedings,  rulings,  orders,  and  judgments; 
and,  where  an  appeal  is  attempted  by  transcript 
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of  the  record  and  the  pleadings  upon  which 
the  case  waa  tried  are  not  included  in  the 
transcript,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2842,  2343,  2351,  2353, 
2354;   Dec.  Dig.  «9518(1). 

For  other  definitions,  see  Words  and  Phraaee, 
First  and  Second  Series,  Becord.] 

2.  Appeal   and    Ebbob   €=»519— "Becobd"— 

Scope  and  Contents. 
The  agreed  statement  of  facts,  not  being  a 
part  of  the  record   unless  made  so  by  bUl  of 
exceptions,  cannot  be  considered  on  appeal  by 
transcript  of  the  record. 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2356,  2403;  Dec.  Dig.  «== 
619.] 

Error  from  District  Court,  Wagoner  Coun- 
ty;  B.  P.  de  Graffenried,  Judge. 

Action  betwe«i  the  Soutbem  Surety  Com- 
pany and  J.  M.  Turnham  and  others.  From 
the  Jadgment,  the  Surety  Company  brings  er- 
ror.   Dismissed. 

William  T.  Hatchings,  of  Muskogee,  for 
plalntiCr  In  error.  Thomas  &  Thomas,  of 
Wagoner,  for  defendants'  In  error. 

FEB  CUBIAM.  [1]  Motion  to  dismiss  Is 
based  upon  the  ground  that  the  asslgnmenta 
of  error  by  plaintiff  In  error  are  such  as 
can  only  be  presented  and  reviewed  by  this 
court  upon  a  case-made  or  bUI  of  exceptions. 
The  appeal  Is  brought  here  by  petition  in 
error  with  transcript  of  the  record.  The  case 
was  originally  tried  In  the  county  court  of 
Wagoner  county,  after  wblcb  It  was  appeal- 
ed to  the  district  court  and  tried  upon  an 
agreed  statement  of  tacts.  The  pleadings  up- 
on wblcb  the  case  was  tried  are  not  incor- 
porated In  the  transcript.  Since  the  appeal 
Is  attempted  by  transeript  of  the  record, 
and  said  transcript  does  not  Include  the 
pleadings  upon  which  the  case  was  tried,  and 
the  agreed  statement  of  facts  constitutes  no 
part  of  the  record  proper,  notblng  is  present- 
ed here  for  review. 

In  Brown  et  al.  v.  Capital  Townslte  Co., 
21  Okl.  586,  96  Fac.  687,  it  is  said: 

"The  agreed  statement  of  facts,  not  being  a 
part  of  the  record,  unless  made  so  by  bill  of  ex- 
ceptions, cannot  be  considered  on  error,  though 
a  copy  of  it  is  attached  to  the  transcript  of  the 
record." 

[2]  It  Is  also  contended  that  the  errors 
relied  on  by  plalntlfl  In  error  are  such  as 
require  a  consideration  of  the  evidence,  and 
that,  since  the  evidence  Is  not  properly  be- 
fore the  court,  none  of  the  errors  can  be  con- 
sidered. This  contention  must  likewise  be 
sustained.   The  errors  assigned  are: 

"(1)  Said  court  erred  in  not  rendering  judg- 
ment for  the  plaintitF  in  error  on  the  agreed 
statement  of  facts;  (2)  said  court  erred  in  af- 
firming the  judgment  of  the  county  cour'..  oT 
Wagoner  county  rendered  the  14th  day  of  Sep- 
tember, 1914;  (3)  said  conrt  erred  in  findTDi: 
that  J.  M.  Turnham,  former  guardian  of  lUtey 
W.  Turnham,  a  minor,  was  indebted  to  sutd 
minor  as  such  guardian  in  the  sum  of  ¥1,024; 
(4)  said  court  erred  in  rendering  judgment 
against  the  Southern  Surety  Company  in  tbe 
sum  of  $1,024  and  interest." 


A  consideration  of  aqy  of  the  abore  errors 
would  require  an  examination  of  the  evi- 
dence; and,  since  the  evidence  has  not  been 
preserved  by  bill  of  exceptions  or  case-made, 
none  of  them  can  be  considered. 

The  appeal  is,  accordingly,  dismissed. 


In  re  ASSESSMETTT  OF  FIBST  NAT.  BANK 
OF  CHICKASHA.    (No.  7912.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Svllahut  iy  the  Court.) 

1.  Taxation  ®=»101— Pbopebtt  Subject— Ex- 
emptions—Powbe  OF  Leoislatobe. 

The  power  to  exempt  from  taxation,  as  well 
as  that  of  taxation,  is  an  essential  attribute  of 
sovereignty.  Generally,  the  power  to  make  ex- 
emptiuns  is  included  or  involved  la  the  right  to 
apportion  taxes,  and  exists  in  the  supreme  legis- 
lative power,  unless  expressly  forbidden  by  con- 
stitutional limitation. 

[Ed.  Note. — For  other  cases,  sec  Taxation, 
Cent  Di«.  §{  307,  308;  Dec.  Dig.  <S=>191.] 

2.  Taxation  «=»195— Peopkety  Subjxci^-Ex- 
KKPTION^^'  'Fbopeeti." 

Section  60,  art  5,  of  the  Constitution,  pro- 
hibiting the  Legislature  from  passing  laws  ex- 
empting any  property  within  the  state  from  tax- 
ation, except  such  as  is  named  in  section  C,  art. 
10,  was  not  intended  to  prohibit  the  Legislature 
from  exemptiiig  from  taxation  the  bonds  of  the 
state,  issued  in  aid  of  its  governmental  func- 
tions. Such  bonds  being  instrumentalities  of 
government  do  not  constitute  property  within 
the  meaning  of  the  constitutional  limitation 
against  exempting  property  from  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §S  312,  313;  Dec.  Dig.  <g=»195. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

3.  Taxation  *=»198— Bxehptionb— Conbtitu- 

TIONAL  AND  STATOTOBT  PbOVISIONS. 

There  being  no  constitutional  obstruction  for- 
bidding the  Legislature  from  exempting  from  tax- 
ation the  honded  indebtedness  of  the  state,  in  the 
form  of  the  state  public  building  bonds,  it  fol- 
lows, necessarily,  that  the  act  exempting  said 
bonds  from  taxation  is  not  in  that  respect  un- 
constitutional. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  309;  Dec  Dig.  «=»193.] 

4.  Taxation  9=9ll  —  Pbopebtt  SuBjBor  — 
Stock  in  Nationai,  Banks. 

The  taxation  of  shares  of  stock  in  national 
hanks  is  permitted  by  Act  Cong.  June  3,  1864,  e. 
106.  18  Stat.  Ill,  as  amended  by  Act  Feb.  10, 
1868,  c.  7,  15  Stat.  34  (Bev.  St  U.  S.  i  5219  [U. 

5.  Comp.  St  1913,  i  0784]),  provided  they  are 
taxed  in  the  city  or  town  where  the  bank  is 
located,  and  at  no  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {$  27-29 ;  Dec  Dig.  «=>11.] 

5.  Taxation  «=»191— Exemptions— Fowee  o» 

Leoiblatube. 
The  statutory  rule  that  the  rate  of  taxation 
upon  the  shares  in  a  national  bank  should  be  the 
same  or  not  greater  than  upon  the  moneyed  cap- 
ital of  the  individual  citizen  which  is  liable  to 
taxation,  was  not  intended  to  cut  off  the  power 
of  the  Legislature  to  exempt  bonds  of  the  state 
from  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |i  307,  808;  Dec  Dig.  «=»101.] 
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e.  Taxatiow  *=>191— BJxEMPTioifS— Poweb  o» 

Leoislatdbe. 
The  issuance  and  sale  of  state  public  build- 
ing bonds,  authorized  by  chapter  80  of  the  act  of 
the  Legislature  approved  March  15,  1911  (Sess. 
Laws  1911,  pp.  194-199),  by  which  the  state  was 
enabled  to  raise  money  to  accomplish  and  carry 
out  a  governmental  purpose,  and  to  the  payment 
of  which  the  good  faith  of  the  state  was  solemn- 
ly pledged,  was  an  exercise  of  sovereignty,  of  the 
borrowing  power,  a  use  of  the  state's  credit. 
And  the  bonds  issued  to  enable  the  state  to  dis- 
charge its  public  functions  are  instrumentalities 
of  government  They  constitute  the  means  re- 
sorted to  by  the  state  to  effectuate  the  powers 
of  government 

[SH.   Note.— For   other   cases,   see  Tazatioii, 
Cent.  Dig.  {{  307,  308 ;  Dec.  Dig.  «=tol91.] 

7.  Taxation  €=>218  —  EJxemptions  —  State 
Bttildino  Bonds. 

The  intention  of  the  L^slature  to  exempt 
the  bonds  from  taxation  being  indnbitable,  the 
right  to  tax  such  bonds,  whether  directly  or  in 
legal  effect,  can  be  exercised  under  no  circum- 
stances, and  is  not  therefore  dependent  npon  the 
character  of  the  owner  or  the  statute  onder  which 
the  tax  is  assessed. 

[EM.   Note. — For  other   cases,   see   Taxation, 
Cent  Dig.  i  867;  Dec.  Dig.  «=>21&] 

8.  COKSTITUTIOMAI.  LAW   «=9l37  ~  IlIPAIBINa 

Oblioation  or  Oontbaot— State  Btm:j>iNQ 

Bonds, 
State  public  building  bonds  issued  and  sold 
pursuant  to  the  act  of  March  16,  1911,  and 
which  by  the  terms  of  the  act,  as  well  as  by  ex- 
press recital  in  the  bonds,  are  made  nontaxable, 
constitute  a  binding  contract  between  the  holder 
of  such  bonds  and  the  state,  which  the  latter  un- 
der the  guise  of  taxation  may  not  constitutional- 
ly impair. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  t  864;  Dec.  Dig.  «=>137.] 

9.  Constitutional  Law  «=»137  —  Impaibhto 
Obligation  of  Contbact— Taxation. 

The  constitutional  inhibitions,  both  state  and 
federal,  against  impairing  contract  obligations, 
is  a  limitation  upon  the  taxing  power,  as  well  as 
upon  all  legislation,  whatever  form  it  may  as- 
sume. 

lEH.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  354;  Dec.  Dig.  <8s>187.] 

10.  Taxation  «=»218  —  Propebty  Subject  — 
Exemptions— State  Building  Bonds. 

The  contract  between  the  state  and  the  bank, 
in  respect  to  the  exemption  of  the  bonds  from 
taxation,  extends  to  its  shares  of  stock  in  the 
bands  of  individual  shareholders,  and  entitles 
them  to  the  right  to  deduct  from  the  value  of 
their  shares  diat  proportion  of  the  value  invested 
in  the  bonds. 

[Ed.   Note.— For   ofter  cases,   see   Taxation, 
Cent  Dig.  S  857;  Dec.  Dig.  <S=»218.] 

11.  Taxation  «=»38e(2>— Pbopebtt  Subject— 
EScemptions-^State  Building  Bonds. 

Tlie  bonds  being  nontaxable  for  any  purpose, 
and  the  state  not  having  the  power  to  tax  the 
capital  and  surplus  of  a  national  bank,  the  share- 
holdetfl,  taxable  on  their  shares,  are  entitled  to 
proper  reductions  on  account  of  the  bank's  own- 
ership of  said  Iwnds,  as  any  other  view  would 
ignore  the  covenant  making  the  bonds  nontax- 
able, and  permit  the  state,  in  effect,  to  do  that 
which  it  had  contracted  not  to  do. 

lEA.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  S8  644-647;  Dec.  Dig.  «8=»386{2).l 

Error  from  District  Court,  Grady  County; 
WUl  Linn,  Judge. 

In  the  matter  of  the  assessment  of  the 
First  National  Bank  of  Chlckasba.    From  a 


Judgment  of  tbe  district  court,  on  appeal 
from  an  order  of  the  County  Board  of  Equal- 
ization of  Grady  County,  such  County  Board 
and  Board  of  County  Commissioners  of  Gra- 
dy County  and  the  State  bring  error.  Af- 
firmed. 

S.  P.  Freellng,  Atty.  Gen.,  Smith  C.  Mat- 
son,  Asst.  Atty.  Gen.,  and  John  H.  Tenable, 
Co.  Atty.,  asS  Allen  E.  Bwan,  Asst  Go.  Atty., 
both  o#  Cblckasba,  for  plaintUfs  In  error. 
Bond,  Melton  &  Melton,  of  Chlckasha,  for  de- 
fendant In  error.  Stuart,  Cruce  &  C^nce,  of 
Oklahoma  City,  and  Hatcbett  ft  Ferguson, 
of  Durant,  amid  curUe. 

SHARP,  J.  February  18,  1910,  the  Leg- 
islature passed  an  act  providing  for  the  crea- 
tion and  management  of  what  was  designated 
the  "Public  BuUdlng  Fund."  Chapter  16, 
Sess.  Laws  1910,  pp.  21-26.  Said  act  was  by 
act  of  the  Legislature  amended  March  15, 
1911  (Sess.  Laws  1910-11,  pp.  194-199).  Tbe 
latter  act  provided  that  all  moneys  thereto- 
fore or  thereafter  received  from  tbe  sale  or 
rentals  of  section  33  of  tbe  public  lands  of 
the  state,  and  lands  granted  In  lieu  thereof, 
the  same  being  lands  granted  to  tbe  state  of 
Oklahoma  for  charitable  and  penal  .^Institu- 
tions and  public  buildings,  should  constitute 
and  be  known  as  "Tbe  Public  Building 
Fund";  that  bonds  of  different  denomina- 
tions bearing  Interest  at  tbe  rate  of  6  per 
centum  per  annum,  payable  semiannually, 
should  be  Issued  against  said  fund,  and  that 
tbe  state  auditor  should  on  or  before  tbe  1st 
day  of  April,  1911,  Issue  public  building  bonds, 
to  tbe  amount  of  $760,000,  made  iwyable  to 
bearer,  and  place  them  In  the  bands  of  tbe 
state  treasurer  for  sale.  The  aggregate 
amount  of  bonds  authorized  was  not  to  ex- 
ceed the  sum  of  $3,000,000,  of  which  sum 
$2,461,600  was  actually  Issued.  Tbe  act  pro- 
vided that  all  outstanding  warrants  .issued 
under  tbe  provisions  of  diapter  16  of  tbe 
Sesslcm  Laws  at  1910  should  become  a  valid 
Hen  against  said  building  fund,  and  that  tbe 
state  treasurer  should  receive  sealed  bids  for 
the  purchase  of  said  bi^ds,  or  any  part 
thereof  at  a  time  fixed,  but  that  none  of  the 
bonds  should  be  sold  for  less  than  par  and 
accrued  Interest  Tbe  act  further  provided 
that  tbe  oOicers  of  tbe  state,  or  of  any  munic- 
ipality thereof,  having  charge  of  any  sink- 
Ing  fund,  could  purchase  said  bonds  from 
the  state  treasurer  at  par.  Tbe  proceeds 
of  the  sale  of  all  bonds  authorized  was  to  be 
paid  into  tbe  state  treasury  and  used  for  tbe 
payment  of  the  construction  of  charitable  and 
penal  Institutions  and  public  buildings.  It 
was  provided  In  section  7  that : 

"Any  bank,  tmst  or  insurance  company,  organ- 
ized under  the  laws  of  this  state,  may  invest  its 
capital  and  surplus  in  bonds  issued  under  tbe 
provisions  of  this  act.  The  oScers  having  charge 
of  any  sinking  fund  of  the  state  or  of  any  coun- 
ty, city,  town,  township  or  school  district  there- 
of, may  invest  the  slaking  fund  of  the  state  or 
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of  such  coimty,  town,  township  or  school  district 
in  Ixjnds  issned  ander  th«  provisions  of  this  act, 
maturing  prior  to  the  date  of  the  bonded  indebt- 
edness for  the  payment  of  which  any  snch  sinli- 
ing  fund  is  created.  Said  bonds  shall  also  be  ap- 
proved collateral  as  aecurity  for  the  deposit  of 
any  public  fonds  and  for  the  investment  of 
trust  funds.  Said  bonds  shall  be  nontaxable  for 
any  purpose." 

Bf  section  9  It  was  provided,  that: 
"All  bonds  and  interest  thereon,  when  issned 
as  provided  for  in  this  act,  shall  becomekpayable 
oat  of  the  public  building  fund,  arising  from  the 
sale  or  rental  of  section  33,  and  lands  granted  to 
the  state  in  lieu  thereof,  nntil  all  of  said  bonds 
and  interest  thereon  are  fully  paid.  And  the 
good  faith  of  the  state  Is  solemnly  pledged  to 
administer  the  trust  created  by  the  terms  of  the 
Enabling  Act  and  the  Constitution  of  Oklahoma, 
to  apportion  and  dispose  of  all  lands  granted  to 
the  sMite  for  charitable  and  penal  institutions 
and  public  buildings,  as  the  Legislature  may  pre- 
scribe, and  safely  Iteep  and  preserve  the  proceeds 
of  the  rental  and  sale  thereof,  and  apply  same  to 
the  payment  of  the  bonds  authorized  by  this  act, 
and  the  interest  thereon,'  as  the  same  falls  due, 
and  to  use  such  fands,  constituting  the  Public 
Building  Fund,  for  n»>other  purpose  or  pnr- 
poses.    *.    *    *^ 

July  1»,  1913,  the  First  National  Bank  vt 
Ghlckaaha  pnrcbaaed  of  the  state  treasurer, 
with  the  approval  and  consent  of  tbe  comp- 
troller of  the  currency,  public  bnlMUng  bonds 
of  the  par  value  of  $200,000.  Said  bank 
afterwards  sold  to  the  First  Nattonal  Bank  of 
Minco,  out  of  its  purchase  from  tbe  state 
treasurer,  b<mds  of  the  par  value  of  $20,000. 
In  the  month  of  May,  1915,  said  bank  made 
a  return  to  tbe  county  assessor  of  its  prop- 
erty subject  to  taxation  for  the  year  1916, 
from  which  it  deducted  tbe  assessed  valuatlOD 
of  its  real  estate  in  the  state  at  Oklahoma, 
separately  list^  in  Uie  name  of  tbe  bank, 
and  the  puUie  building  bonds  owned  by  It 
The  letum  as  made  by  said  bank  was  accept- 
ed by  the  county  assessor,  and.  was  after- 
wards approved  by  the  county  board  of  equal- 
ization. July  20,  1915,  the  i^tate  board  of 
equalization  raised  tbe  valuation  of  national 
banks  In  Orady  county,  having  state  build- 
ing bonds  deducted  from  thefr  assessment, 
in  the  sum  of  $200,000;  and  the  assessment 
of  Grady  county  was  referred  back  to  the 
county  assessor  and  board  of  equalization  of 
•Wrady  county  for  the  purpose  of  correction, 
equalization,  and  ad;hiBtment  On  August 
16,  1916,  tbe  county  board  of  equalization, 
together  with  the  county  assessor,  pursuant 
to  the  order  and  direction  of  the  state  board 
of  equalization,  met,  and  after  hearing  the 
protest  of  said  bank  and  others  affected, 
raised  the  assessed  valuation  of  said  bank 
in  a  sum  equal  to  the  par  value  of  said  public 
bonding  bonds,  namely,  |180,000,  and  ordered 
the  county  assessor  to  extend  such  raise  upon 
the  tax  rolls  for  the  year  1915.  From  said 
order,  under  authority  of  section  2  of  sub- 
division B,  c.  107,  Sess.  Laws  1915,  the  bank 
prosecuted  its  appeal  to  the  district  court 
of  Grady  county,  where  the  action  of  the 
county  board  was  reversed,  and  said  board 
was  directed  to  deduct  from  the  valuaticH) 
«f  the  bank  the  amount  invested  l^  it  In 


pubUe  buUding  bonds.  From  the  order  and 
Judgment  of  the  -district  court,  the  county 
board  of  equalization,  and  tbe  board  of  coun- 
ty commissioners  of  Grady  county,  and  the 
state  of  Oklahoma,  have  appealed  to  this 
court. 
•  Primarily,  the  controversy  involves  the 
taxability  of  the  public  building  bonds  of  thn 
state.  Issued  under  the  act  of  March  15,  1911 
If  said  bonds  are  taxable,  then  the  controvert 
sy  is  at  an  end.  If  not,  the  further  inquiry 
is  Involved:  Itiat  of  the  right  of  the  share- 
holders in  a  national  bank,  whose  capital  and 
surplus  is,  invested  in  nontaxable  state  bonds, 
to  a  deduction  upon  the  valuation  of  their 
shares,  on  account  of  the  nontaxable  bonds 
owned  by  the  bank.  Tbe  question  is  one  in 
which  the  state,  the  banks,  both  national  and 
state,  trust  and  insurance  companies  organiz- 
ed under  the  laws  of  the  state,  and  public 
officers  having  charge  of  any  sinking  fund  of 
the  state,  or  of  any  county,  city,  town,  town- 
Bbip,  or  school  district  thereof,  as  well  as 
the  pnbUc  generally,  are  vitally  interested. 
For  these  reasons,  and  because  of  the  fact 
that  numerous  suits  are  pending  in  the  vari- 
ous courts  of  the  state,  involving  the  power 
of  the  state  taxing  authorities  to  assess  tor 
taxation  the  public  building  bonds  of  the 
state,  it  is  important  that  our  opinion  should 
go  to  the  merits  of  the  controversy,  laying 
aside  all  questions  of  the  regularity  of  the 
proceedings,  not  of  a  Jurlsdlctlopal  character, 
had  before- the  taxing  authorities  or  In  the 
trial  court. 

The  statute,  pursuant  to  jrhicb  the  bonds 
were  issued,  in  terms  provides  that,  "said 
bonds  shall  be  nontaxable  for  any  purpose.** 
It  is  urged  by  the  state,  and  its  affected 
subdivisions,  that  the  act  Is  in  conflict  with 
section  60,  art  S,  of  the  Constitution,  pro- 
viding that: 

"The  Legislature  shall  pass  no  law  exempting 
any  property  within  this  state  from  taxation,  ex- 
cept as  otherwise  provided  in  this  GtMistitntion." 

And  that  as  section  6  of  article  10  of  the 
Constitution,  prescribing  what  is  exempt 
from  taxation,  does  not  include  state  and  mu- 
nicipal bonds,  or  either,  and  as  such  bonds 
in  the  hands  of  tbe  owner  constitute  property, 
it  follows  that  the  bonds  are  taxable. 

[1]  TlJft-soverelgnty  of  a  state,  it  was  said 
by  Chief  Justice  Marshall,  extends  to  every- 
thing which  fxlsts  by  its  own  authority,  or  Is 
introduced  by  Its  permission.  McCuUoch  v. 
Maryland,  4  Wheat  316,  429,  4  L.  Ed.  679, 
607.  While  In  section  36,  art.  5,  of  our  Con- 
stitution, It  Is  broadly  stated  that: 

"The  authority  of  the  Legislature  shall  extend 
to  an  rightful  subjects  of  legislation." 

The  taxing  power  is  one  of  the  highest 
attributes  of  sovereignty,  and  Its  authority 
to  tax  all  subjects  over  which  Its  sovereign 
power  extends,  is  undeniable.  In  re  Gross 
Production  Tax  of  Wolverine  On  Co.,  154 
Pac.  362.  The  power  to  tax  rests  on  neces- 
sity, and  is  inherent  in  sovereignty.  It  18 
vital  to  our  form  of  government  ,Witli  equal 
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force  It  may  be  said  that  tbe  power  of  ex- 
emption, as  well  as  tbe  power  of  taxation, 
la  an  essential  attribute  of  sovereignty ;  tbat 
tbe  power  to  tax  Includes  tbe  power  to  ex- 
empt, unless  specially  denied  by  the  Consti- 
tution. The  general  right  to  make  exemp- 
tions is  involved  in  the  right  to  apportion 
taxes,  and  exists  in  tbe  supreme  legislative 
power,  unless  expressly  forbidden.  Of  this 
right  it  is  said  by  an  eminent  authority : 

"The  general  rule  on  tbe  subject  is  familiar 
and  has  been  too  often  declared  to  be  open  to 
question.  The  right  to  make  exemptions  is  in- 
volved in  the  right  to  select  the  subjects  of  tax- 
ation and  apportion  the  public  hardens  among 
them,  and  must  conseqnently  be  understood  to 
exist  in  the  lawmaking  power,  wherever  it  has 
not  In  terms  been  talien  away.  *  *  *  Exemp- 
tions, when  properly  made,  must  be  determined 
in  tbe  legislative  discretion,  which  is  not,  how- 
ever, arbitrary;  there  mast  underlie  its  exercise 
some  principle  of  public  policy  that  can  support 
a  presumption  that  the  public  interest  wUl  be 
subserved  by  the  exemptions  allowed."  Cooley 
on  Taxation,  842,  343. 

[4,  S]  Section  7318,  Rev.  Laws  1910,  as 
amended  by  the  act  of  March  11,  1915,  pp. 
172, 173,  in  re.spect  to  the  taxation  of  shares 
of  stock  In  a  national  bank,  conforms,  it 
seems,  to  the  requirements  of  section  5219 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St.  1913,  {  9784),  authorizing  the 
assessment  for  taxation  of  the  shares  of 
national  banking  associations  located  within 
the  state.  National  Bank  t.  Kentucky,  9 
Wall.  353,  19  L.  Ed.  701;  First  Nat.  Bank  of 
Aberdeen  t.  County  of  Chehalls,  166  U.  S. 
440,  17  Sup.  Gt  629,  41  U  Ed.  1069.  While 
It  is  true  that  the  old  section  of  the  statute 
appears  at  the  beginning  of  the  amended  sec- 
tion, changed  only  in  respect  to  date  of  taxa- 
tion, said  former  statute  is  followed  imme- 
diately, and  in  the  same  section,  by  the 
amendment,  which  sufficiently  directs  the 
taxation  of  tbe  shares  as  distinguished  from 
the  net  value  of  their  "moneyed  capital,  sur- 
plus and  undivided  profits,"  attempted  to  be 
taxed  under  the  old  statute.  Tbe  right  of 
tbe  state  to  tax  the  stiares  of  stock  In  a 
national  bank  rests  npon  the  theory  that 
shares  In  corporations  are  property  entirely 
distinct  and  independent  from  the  property 
of  tbe  corporation,  and  that  the  tax  on  an  in- 
dividual in  respect  to  his  shares  In  a  na- 
tional bank  is  not  regarded  as  a  tax  upon  tbe 
corporation  Itself.  This  distinction,  ;now 
settled  beyond  dispute,  was  mentioned  in 
McCuUodi  T.  Maryland,  4  Wheat.  316,  4  L. 
Ed.  579,  where  in  the  opinion,  declaring  a 
tax  upon  a  branch  bank  of  tbe  United  States 
beyond  the  power  of  tbe  state  of  Maryland, 
it  was  said: 

That  the  opinion  did  not  extend  "to  a  tax  im- 
posed on  tbe  interest  which  the  citizens  of  Mary- 
land may  hold  in  this  institution,  in  common 
with  other  property  of  the  same  description 
throughout  the  state." 

The  distinction  appears,  however,  to  have 
first  been  made  the  basis  of  decision  in  Van 
Allen  V.  Assessors,  sub  nom.  Churchill .  t. 
DtifiH,  8  WalL  C'Za.lSIi.Ed.^O.lnwhldt.iiii- 


der  the  act  of  1884,  as  originally  enacted.  It 
was  held  tbat  the  tax  on  the  shares  was  not 
a  tax  on  tbe  capital  stock  of  the  bank,  but 
upon  a  distinct,  Independent  Interest  or  prop- 
erty held  by  the  shareholder.    The  Van  Al- 
len Case,  followed  by  a  long  line  of  decisions 
of  the  Supreme  Court  of  the  United  States, 
has  settled  the  law  that  a  tax  may  be  assess- 
ed by  the  state  upon  the  owners  of  shares  of 
stock  in  a  national  bank  located  therein.   The 
tax  assessed  to  shareholders  may  be  required 
by  law  to  be  paid  in  the  first  instance  by  the 
corporations  themselves  as  a  debt  and  in 
behalf  of  tbe  shareholder,  leaving  to  the  cor- 
poration the  right  to  reimbnrsement  for  tbe 
tax  paid  for  their  shareholders,  either  un- 
der  some   express   statutory   authority   for 
their  recovery,  or  under  the  general  princi- 
ples of  law  that  one  who  pays  the  debt  ot 
another,    at   bis    request,    can   recover  the 
amount  from  him.    First  Nat.  Bank  v.  Ken- 
tucky, 9  Wail.  358, 19  L.  Ed.  701;  First  Nat 
Bank  v.  Chehalls  County,  168  U.  S.  440,  IT 
Sup.  Ct.  629,  41  !<.  Ed.  1069;    MerchaTnts'  & 
M.  Nat.  Bank  v.  Pennsylvania,  167  JBf.  8.  461, 
17  Sap.  Ct  829,  42  L.  Ed.  2SS;/Clleveland 
Trust  Co.  V.  Lander,  184  U.  S.lui,  22  Sup. 
Gt  894,  46  L.  Ed.  466.     Hence  we  say  tlwtt 
whatever  may  have  been  the  law  in  this  state 
respecting  the  taxation  of  national  banks 
prior  to  1915,  and  regardless  of  its  validity, 
the  act  of  March  11th  of  that  year,  in  so  far 
as  the  right  to  tax  is  concerned,  is  suffl- 
dent   to   authorise   an   assessment   of   tbe 
rtiares  of  stock  of  a  national  bank  located 
within  tbe  state.    The  act  of  Congress  (sec- 
tion 5219,  Rev.  Stat)  was  not  intended  to 
curtail  the  power  of  the  state  on  the  subject 
of  taxation.     It  idmply  required  that  the 
capital  Invested  in  national  banks  should  not 
be  taxed  at  >a  greater  rate  than  like  property 
similarly  invested,  and  that  the  shares  of 
any  national  banking  association,  owned  by 
nonresidents  of  the  state,  should  be  taxed  ia 
the  city  or  town  where  the  bank  is  located, 
and  not  elsewhere.     It  was  not  intended  to 
cut  off  the  power  to  exempt  particular  kinds 
of  property,  if  the  Legislature  chose  to  do  so. 
Tbe  discretionary  power  of  the  Legislature 
remained  as  it  was  before  the  act     New 
York  V.  Commissioners,  2  Black  (67  U.  8.) 
620,  17  L.  Ed.  451;  Adams  v.  NashviUe,  95  U. 
S.  19,  24  L.  Ed.  369.     The  assessment  Ust 
meets  the  greater  part  If  not  all,  the  re- 
quirements of  the  amended  statute,  particu- 
larly in  respect  to  furnishing  the  list  of 
names  and  residences  of  all  stockholders  of 
the  bank,  with  the  number  and  assessed  value 
of  the  shares  held  by  each  of  the  stockhold- 
ers.   It  is  not  claimed  that  the  bank  should 
not  pay  cm  account  of  its  stockholders  taxes 
on  their  shares  of  stock,  but  that  proper  de- 
ductions on  account  of  interest  in  nontaxable 
bonds  should  be  allowed.    For  the  purposes 
of  the  case  we  shall  therefore  consider  the 
shares  of  stock  of  tuink  to  have  been  proper- 
ly   ossessed. 
It,  3, 91  Tbe  proceeds  ot  tbe  sale  of  tlu» 
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bonds,  authorized  by  the  act,  were  to  be  used 
by  the  state  for  the  payment  of  the  construc- 
tion of  needed  charitable  and  penal  Institu- 
tions, and  public  buildings.  Such  was  the 
governmental  object  sought  to  be  efFected  by 
the  Issuance  and  sale  of  said  bcmds.  To  Its 
accomplUluuen't  the  good  faith  of  the  state 
was  solemnly  pledged  to  safely  keep  and  pre- 
serve the  proceeds  of  the  sale  and  rental  of 
the  public  lands  of  the  state,  named  In  the 
act,  and  to  apply  said  proceeds  to  the  pay- 
ment of  the  bonds  issued,  with  Interest  tliere- 
on,  as  the  same  matured.  It  was  necessary, 
or  at  least  so  considered,  that  the  credit  of 
the  state  be  employed  in  order  that  It  might 
promptly  and  faithfully  discharge  the  obli- 
gations assumed  by  and  restlj^g  upon  It.  The 
Issuance  of  bonds  secured  In  the  manner  pro- 
vided for  was  a  method  usual  and  ordinary 
of  using  the  state's  credit.  When  a  state 
Issues  Its  bonds  In  conformity  to  law  In  order 
to  raise  money  to  accomplish  and  carry  out 
a  governmental  purpose,  the  Instruments  is- 
sued by  It  for  that  purpose  are  instrumental- 
ities of  government  Such  obllgatlonB  con- 
stitute the  means  resorted  to  by  the  state  to 
effectuate  the  powers  of  government.  In  the 
hands  of  the  purchasers  such  credits  may  be 
the  subject  of  taxation,  unless  because  of 
some  superior  Intervening  right,  providing 
the  Intention  to  tax  is  manifest.  Cases  In- 
volving the  liability  of  state  or  municipal 
bonds  to  taxation  very  generally  bold  that 
laws  providing  for  the  imposition  of  taxes 
will  not  be  construed  to  authorize  the  collec- 
tion of  a  tax  upon  such  bonds,  unless  there  Is 
in  the  law  clear  language  that  such  was 
the  legislative  Intent  The  statute  authoriz- 
ing the  Issuance  of  the  bonds.  It  must  be  re- 
membered, in  terms  provided  that  they  should 
be  nontaxable.  The  pledged  Immunity  on 
the  part  of  the  state  attached  in  the  act,  so 
that  at  no  period  of  time  were  the  bonds 
subject  to  taxation.  Not  only  was  such  the 
case,  but  the  very  act  under  which  the 
present  assessment  was  made  exempts  the 
bonds  of  the  state  from  taxation.  Originally, 
it  was  provided  by  section  7302,  Rev.  Laws 
1910,  that: 

"AU  property  in  this  state,  whether  real  or 
pers<»ial,  including  the  property  of  corporationB, 
banks  and  bankers,  except  such  as  is  exempt, 
sbaU  be  subject  to  taxation." 

This  section  of  the  statute  was  amended 
by  the  act  of  liarCb  11,  1916,  by  Inserting 
therein  tbe  words: 

"Except  bonds  of  this  state,  and  Its  counties, 
cities,  towns,  school  districts  and  other  munici- 
palities of  this  state." 

It  Is  a  rule  firmly  established  In  <mr  Juris- 
prudence that  the  bonds  of  the  United  States 
government  cannot  be  taxed  by  tbe  states, 
and  that  bonds  of  the  states  cannot  be  taxed 
by  the  United  States  government,  for  the  rea- 
son that  such  bonds  are  but  instrumental- 
ities of  government;  that  tbe  power  of  the 
federal  government  to  tax  tbe  bonds  of  tbe 
state,  as  well  as  the  power  of  tbe  state  gov- 


ernment to  tax  the  bonds  of  the  general  gov- 
ernment, would  be  a  power  to  embarrass 
each  sovereignty  in  the  exercise  of  Its  govern- 
mental functions.  McCuUoch  v.  Maryland,  4 
Wheat  316,  4  L.  Ed.  579 ;  Weston  v.  Charles- 
ton, 2  Pet.  449,  7  L.  Ed.  481;  New  York  ex  rel. 
Bank  of  Commerce  V.  Commissioners,  2Blacl^ 
620, 17  Ia  Ed.  461 ;  Bufflngton  v.  Day,  11  Wall. 
113,  20  L.  Ed.  122.  A  sovereign  state  may, 
at  its  election,  when  not  restrained  by  its 
Constitution,  permit  its  own  property  to  be 
taxed,  as  well  as  its  agencies  of  government 
including  evidences  of  indebtedness  Issued  on 
the  basis  of  the  credit  of  the  state,  In  tbe 
exercise  of  its  power  to  borrow  money. 
State,  Chancellor,  r.  Sllzabeth,  65  N.  J. 
Law,  479,  47  AtL  454;  People  v.  Home  Ins. 
Co.,  29  Cal.  B33;  Norfolk  v.  Perry  County, 
108  Va.  28,  61  S.  B.  867,  35  L.  B.  A.  (N.  S.) 
167, 128  Am.  St.  Bep.  940 ;  Murray  v.  Charles- 
ton, 96  U.  S.  432,  24  L.  Ed.  760. 

While  it  is  true  the  obligations  of  the 
state,  tn  the  form  of  its  bonds,  are  not  spe- 
cifically named  In  the  Constitution  as  exempt 
from  taxation,  we  do  not  believe  that  the 
framers  of  the  Constitution,  folly  cognizant 
of  tbe  many  necessities  of  the  state  upon  its 
admission  into  the  Union,  intended,  by  de- 
nying to  tbe  Legislature  the  power  to  discrim- 
inate between  taxpayers,  to  tbereby  curtail 
its  power  to  provide  in  the  most  efficient  way 
possible,  and  in  such  method  as  Its  judgment 
and  patxiotlsm  might  suggest,  for  the  preser- 
vation of  the  credit  and  good  faith  of  the 
people  of  the  state.  Fairly  construed,  the 
Constitution,  denying  the  Legislature  the 
right  to  exempt  property  from  taxation,  re- 
flects the  wisdom  of  the  times.  By  this 
limitation  an  effectual  curb  was  placed  upon 
abuses  that  had  crept  Into  the  legislation  of 
many  of  tbe  sister  states.  Favoritism,  in- 
volving exemption  from  taxation,  was  there- 
by made  impossible,  or  at  least  unenforce- 
able, save  in  the  limited  and  exceptional  in- 
stances provided  for  In  section  6,  art  10, 
of  the  Constitution.  By  the  provision  against 
exemption  from  taxation.  It  was  not  intend- 
ed to  deny  to  the  state  an  exercise  of  sover- 
eignty so  necessary  and  essential  to  tbe  due 
and  orderly  admlidistratlon  of  its  affairs.  It 
was  not  intended  thereby  to  deny  to  the 
state  tbe  power  to  go  upon  tbe  open  money 
markets  of  the  world  and  compete  for  money 
upon  equal  terms  with  other  sovereign 
states ;  or  to  deny  to  tbe  state  the  power  to 
provide  a  security  of  equal  attractiveness  to 
Its  own  citizens,  with  that  of  other  state  gov« 
emments  of  no  better  credit  Neither  was 
It  the  purpose  to  place  the  state  In  tlie  un- 
generous attitude  of  asking  the  public  to  ad- 
vance money  upon  its  securities,  which  It 
was  thereafter  bound  to  render  unprofitable 
by  enforced  taxation.  Thus  Interpreted,  tbe 
state  building  bonds,  constituting  as  they  do 
obligations  of  tbe  state  for  tbe  payment  of 
money,  and  being  an  exerdae  of  the  borrowing 
power,  and  a  use  of  tbe  state's  credit,  do  not 
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constttnte  property  wltbln  the  meaning  of 
section  50,  art.  6,  of  the  Constitution;  and 
hence  the  statntes  exempting  such  bonds 
from  taxation  do  not  contravene  the  consti- 
tutional limitation  against  exemption  from 
taxation.  Onr  conclusions  we  beliere  to  be 
supported  both  by  sound  principle  and  the 
weight  of  authority.  Discussing  the  subject 
of  taxation  of  agencies  and  Instrumentalities 
of  state  govermnents,  37  Oyc.  883,  announces 
the  following  rule: 

"Nor,  as  in  the  case  of  public  property  gener- 
ally, will  the  state  itself  impose  taxes  upon  its 
own  public  or  Eovemmental  agencies  or  instru- 
mentalities, or  uiose  of  its  own  municipal  corpo- 
rations, or  a  municipality  tax  such  agencies  or 
instrumentalities  of  a  state.  The  bonds  and  oth- 
er securities  of  a  state,  or  of  its  municipalities, 
are  generally  exempt  from  all  taxation  by_  the 
state  itself  and  its  municipal  coroorations,  either 
by  express  provisions  of  law  or  by  impUcation." 

In  the  well-considered  opinion  of  Louisi- 
ana ex  reL  Da  Ponte  v.  Assessors,  35  La. 
Ann.  661,  the  Supreme  Court  of  Louisiana 
held  that  a  law  directing  the  taxation  of  all 
property  would  not,  for  that  reason,  Include 
public  property,  or  any  of  the  means,  appli- 
ances, or  instruments  of  government;  that 
municipal  bonds  or  contracts  for  the  payment 
of  money  was  an  exercise  of  the  borrowing 
power  and  the  use  of  the  public  credit;  and 
that  the  taxation  of  such  bonds  in  the  hands 
of  a  private  person  was  a  taxation  of  the 
public  credit,  and  a  burden  on  the  borrowing 
power.  Again,  in  the  later  case  of  State  ex 
reL  Louisiana  Improvement  Co.  v.  Assessors, 
111  La.  982,  36  South.  91,  It  was  held  that  a 
general  law,  In  terms  directing  that  all  prop- 
erty be  taxed,  including  "bonds,"  "credits," 
did  not  Include  public  property,  as  property 
to  be  taxed,  nor  "public  securities,"  due  by 
the  municipality  by  which  they  were  issued; 
nor  did  it  include  within  Its  terms  public  cred- 
its of  the  municipality  by  which  the  tax  was 
demanded. 

In  Miller  v.  Wilson  et  al.,  60  Qa.  505  It 
was  said  that  in  the  absence  of  explicit  lan- 
guage clearly  expressing  the  will  of  the  Leg- 
islature to  tax  the  bonds  of  the  state,  the 
General  Assembly  will  not  be  presumed  to 
have  passed  on  so  grave  a  question  of  public 
policy,  from  the  use  of  general  words,  espe- 
cially when  like  words  had  been  employed  in 
former  acts,  and  the  executive  department 
has  never  construed  them  to  embrace  state 
bonds.  In  Penick,  Tax  Collector,  v.  Foster, 
Bxr,  129  Ga.  217,  58  S.  E.  773,  12  L.  B.  A. 
(S.  S.)  1159,  12  Ann.  Cas.  346,  after  declaring 
that  nothing  was  better  settled  than  that  se- 
curities issued  by  the  government  are  as  much 
the  instrumentalities  of  the  government  as 
other  means  adopted  by  it  to  perform  its 
functions,  and  that  it  was  Immaterial  wheth- 
er the  security  be  issued  by  the  state,  or  by 
a  county,  or  by  a  municipality,  as  it  was  in 
all  cases  an  instrumentality,  issued  for  the 
purpose  of  eflTectuating  those  objects  for 
which  government  exists;  the  rule  was  an- 
nounced that  bonds  issued  by  a  mauldpal 


corporation,  as  evidence  of  a  loan  made  to  it, 
were  Instrumentalities  of  the  government 
which  created  the  municipal  corporation,  and 
that  laws  providing  for  the  coUectioa  of 
taxes  will  not  t>e  so  construed  as  to  author- 
ize the  collection  of  a  tax  upon  snch  Instru- 
mentalities of  the  government,  unless  there 
is  in  the  law  dear  language  declaring  that 
such  was  the  intention  of  the  lawmaking 
power.  Also  that  the  word  "property,"  in  that 
clause  of  the  Constitution  of  the  state  of  Geor- 
gia (art.  7, 1 2,  par.  1)  wliich  declares,  "all  tax- 
ation shall  be  uniform  upon  the  same  class  of 
subjects,  and  ad  valorem  on  all  property  sub- 
ject to  be  taxed  within  the  territorial  limits 
of  the  authority  levying  the  tax,"  correctly 
construed,  did  not  require  the  taxing  of  public 
property,  or  any  of  the  lawful  instrumental- 
ities of  government.  That  there  was  not, 
in  the  tax  law  of  that  state,  any  terms  which 
expressly  declared  that  the  bonds  of  the 
state,  or  its  various  political  subdivisions, 
were  subject  to  tax,  nor  any  language  in  such 
laws  which  clearly  indicated  that  it  was 
the  int'ention  of  the  General  Assembly  to  sut>- 
Ject  those  instrumentalities  of  government  to 
taxation,  either  by  the  state  or  any  county 
thereof. 

To  the  foregoing  anthoritles  we  may  add 
that  of  Mercantile  Nat.  Bank  v.  City  of  New 
York,  121  U.  S.  138,  7  Sup.  Ct.  826,  80  L, 
Bd.  895,  in  which  it  was  said: 

"The  amount  of  the  exemption  in  this  case  is 
comparatively  small,  looking  at  the  whole 
amount  of  personal  property  and  credits  which 
are  the  subjects  of  taxation,  not  large  enough, 
we  think,  to  make  a  material  difference  in  the 
rate  assessed  upon  national  bank  shares;  but, 
independently  m  that  considerBtion,  we  think 
the  exemption  is  immaterial.  Bonds  issued  by 
the  state  of  New  York,  or  under  its  authority  by 
its  public  municipal  bodies,  are  means  for 
carrying  on  the  work  of  tlie  government  and  are 
not  taxable  even  by  the  United  States,  and  it  is 
not  a  part  of  the  policy  of  the  government  which 
issues  them  to  subject  them  to  taxation  for  its 
own  purposes.  Such  securities  undoubtedly  rep- 
resent moneyed  capital,  but  as  from  their  na- 
ture they  are  not  ordinarily  the  subjects  of  tax- 
ation, they  are  not  within  the  reason  of  the  rule 
established  by  Congress  for  the  taxation  of  na- 
tional bank  shares." 

Keeping  in  mind  the  close  relation  that 
ever  exists  between  the  right  to  tax  and  the 
power  to  exempt  from  taxation,  the  principle 
upon  which  the  foregoing  cases  rest  Is  the 
same  as  in  the  case  under  consideration. 
There  being  notldng  In  the  Constitution  that 
expressly  forbids  the  Legislature  to  exempt 
the  bonded  Indebtedness  of  the  state  from 
taxation,  the  consequence  Is  that  the  power  to 
do  so  exists,  and  may  be  called  into  action 
at  the  legislative  will. 

[7]  The  power  of  the  Legislature  to  ex- 
empt the  bonds  from  taxation  being,  we 
think,  clearly  established,  was  it  the  purpose 
and  intent  so  to  do?  The  language  of  the 
statute  Is  broad  and  comprehensive.  The  in- 
tention was  indubitable.  As  plainly  express- 
ed, the  bonds  were  made  nontaxable  for  any 
purpose.    Not  only  did  tlie  statute  authoria- 
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Ing  tbe  tesuanoe  of  tbe  bonds  provide  for 
their  nontaxablUty,  but  printed  In  the  face 
of  the  bonds'  was  the  providon,  "This  bond 
Is  nontaxable  under  tbe  laws  of  the  state  of 
Oklahoma."  And  to  whlCh  was  added  the' 
usual  certificate  of  the  Attorney  General 
and  ex  offldo  bond  commissioner  of  the  state. 
From  the  foregoing,  as  well  as  from  the 
Bubaequent  acts  of  the  Legislature,  there  Is 
no  room  to  doubt  that  the  Leg^lslature  intend- 
ed to  exempt  the  bonds  from  all  form  of 
taxation,  on  any  accoont,  or  for  any  pur- 
pose. 

[B,  I]  While  the  bonds  of  a  state,  held  by 
the  residents  of  the  state  by  which  they  are 
Issued,  may  be  taxed  by  the  state  or  by  Its 
lawful  authority,  such  may  not  be  done  If 
there  be  a  vaUd  contract  with  the  holder 
exempting  them  from  taxation.  Dillon  on 
Municipal  Ck>rporatlons,  pars.  1390,  1401; 
Gray,  Limitations  of  Taxing  Power,  pars. 
1049,  1051.  As  stated  by  Oooley  on  Taxation, 
pp.  8S5,  366: 

"A  state  sometimes  makes  the  bonds  or  other 
evidences  of  indebtedness  issued  by  itself  non- 
taxable. When  this  is  done  before  the  indebted- 
ness is  incurred,  a  contract  is  eatabliabed  be- 
tween the  state  and  those  who  become  its 
creditors,  which  precludes  withdrawing  the  ex- 
emption." 

It  Is  a  rule  well  supported  by  authority  that 
a  (legislature  has  the  power,  when  not  re- 
stricted by  some  constitutional  provision,  to 
-contract  with  a  corporation  for  its  Immunity 
from  taxation.  State  r.  Baltimore  &  O.  R. 
Co.,  48  Md.  49;  Mobile  &  S.  H.  R.  Co.  v. 
Kennerly,  74  Ala.  566;  St.  Louis,  I.  M.  &  S. 
R.  Co.  T.  Berry,  41  Ark.  509 ;  Commonwealth 
T.  Richmond  &  P.  R.  Co.,  81  Va.  355. 

The  petition  of  the  bank  alleges,  and  the 
uncontradicted  evidence  shows,  that  the 
bank,  through  its  officers  and  directors,  and 
representing  Its  stockholders,  purchased  the 
bonds  upon  the  advice  and  under  the  belief 
that  they  were  nontaxable;  and  that  such 
yf&B  the  construction  placed  upon  tbe  law  by 
the  then  Attorney  General,  Governor,  state 
treasurer,  and  the  state  taxing  authorities. 
The  transaction  between  the  state  and  the 
purchasers  of  Its  bonds  amounted  to  a  con- 
tract that  the  bonds  should  be  nontaxable. 
Humphrey  et  al.  v.  Pegues,  16  Wall.  244,  21 
L.  Ed.  326;  Padflc  R.  Co.  v.  Magulre,  87  U. 
8.  (20  Wall.)  36,  22  li.  Ed.  282 ;  Murray  r. 
Charleston,  96  U.  S.  432,  24  L.  Ed.  760; 
Gray,  Limitations  of  Taxing  Power,  pars. 
998,998a. 

'  It  has  been  said  that  a  compact  lies  at  the 
foundation  of  al!  national  life;  that  con- 
tracts mark  the  progress  of  communities  In 
civilization  and  prosperity.  They  guard,  as 
far  as  possible,  against  the  fluctuations  of 
human  affairs.  They  seek  to  give  stability 
to  the  present  and  certainty  to  the  future. 
They  gauge  tbe  confidence  Of  man  in  the 
truthfulness  and  Integrity  of  his  fellow  men. 
They  are  springs  of  business,  trade  and  com- 
merce.   Without  them  society  could  not  go 


on.  Spotless  faith  in  their  fnlflllment  honors 
alike  communities  and  Individuals.  Where 
this  Is  wanting  In  the  body  politic,  tbe  pro- 
cess of  descent  has  begun,  and  th«  lower 
plane  will  be  speedily  readied.  To  the  ex- 
tent to  which  the  defect  exists  among  Indi- 
viduals, there  is  decay  and  degeneracy.  As 
are  the  integral  itarts,  so  is  the  aggregated 
mass.  Under  the  monarchy  or  aristocracy 
order  may  be  upheld  and  rights  enforced  by 
the  strong  arm  of  power.  But  a  republican 
government  can  have  no  foundation  other 
than  the  virtue  of  Its  dtlzena.  When  that 
Is  largely  Impaired,  all  Is  Imperiled.  Burke, 
Ex'r,  V.  Child,  21  WaU.  441,  22  L.  Ed.  623; 
Farrlngton  v.  Tennessee  et  al.,  05  U.  8.  679, 
24  L.  Ed.  668;  1  Montesqulen's  Spirit  of 
Laws,  17-26. 

By  the  statute  any  bank,  trust,  or  insur- 
ance company,  organUed  under  the  laws  of 
this  state,  was  authorized  and  invited  to  In- 
vest Its  capital  and  surplus  In  said  bonds. 
By  the  sale  of  the  bonds  the  state  was,  ena- 
bled to  discharge  a  great  public  duty  In  tbe 
erection  and  furnishing  of  charitable  and 
penal  Institutions  and  public  buildings  of 
the  state.  Inducements  in  the  way  of  mak- 
ing' the  bonds  approved  collateral  as  securi- 
ty for  the  deposit  of  any  public  funds,  and 
for  the  Investment  of  trust  funds,  were  of- 
fered investors;  and  the  good  faith  of  the 
state  was  solemnly  pledged  to  administer 
the  trust  created  by  the  terms  of  the  Ena- 
bling Act  and  the  Constitution  of  Oklahoma, 
to  apportion  and  dispose  of  all  lands  granted 
to  the  state  for  charitable  and  penal  Institu- 
tions and  public  buildings,  as  the  Iieglsla- 
ture  might  prescribe,  and  safely  keep  and 
preserve  the  proceeds  of  the  rental  and  sale 
thereof,  and  apply  the  same  to  the  payment 
of  the  bonds  authorized  by  the  statute,  and 
the  interest  thereon,  as  the  same  fell  due  at 
maturity,  and  to  use  such  funds  constituting 
the  public  building  funds  for  no  other  pur- 
pose or  purposes. 

[10, 11]  As  the  capital  and  surplus  of  a  na- 
tional bank  cannot  be  taxed  by  a  state,  but 
the  shareholders,  both  resident  and  nonresi- 
dent, may,  no  benefit  could  accrue  either  to 
the  bank  or  its  shareholders  if  deductions  on 
account  of  the  ownership  of  said  bonds  are 
not  allowed  the  latter.  This  it  is  claimed 
by  the  Attorney  General  cannot  be  done,  on 
the  authority  of  Van  Alien  v.  Assessors,  sub 
nom.  Churchill  v.  Utlca,  8  Wall.  573,  18  L. 
Ed.  229;  New  Xork  v.  Commissioners  of 
Taxes,  4  WaU.  244,  18  Ll  Ed.  345;  Tennes- 
see V.  Whltworth,  Trustee,  117  V.  S.  129,  6 
Sup.  Ct  645,  29  L.  Ed.  830 ;  Home  Sav.  Bank 
V.  Des  Moines,  206  D.  S.  COS,  27  Sup.  a.  671, 
61  L.  Ed.  901. 

But  the  question  dedded  in  the  foregoing 
cases  is  not  decisive  of  that  at  hand.  We 
are  concerned,  not  alone  in  the  power  of  the 
state  to  tax  the  shareholder,  or  his  right  to 
exemptions  on  account  of  ownership  by  the 
bank  of  nontaxable  government  bonds,  but 
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in  a  proper  application  of  the  local  statute, 
making  certain  of  the  bonds  of  the  state  non- 
taxable for  any  pnrpose,  and  the  rights  of 
the  shareholders  In  a  national  bank,  arUtng 
out  of  a  contract  between  the  state  and  the 
officers  and  directors  of  the  bank  In  the  pur- 
chase of  its  bonds.  It  is  not,  as  already  seen, 
a  question  of  power  in  the  Legislature,  but 
of  the  rights  of  the  shareholders  springing 
out  of  the  purchase  of  the  bonds  under  the 
circumstances  appearing  from  the  record, 
and  of  which  we  may  take  notice.  It  is  said 
in  Gray  on  Limitation  of  the  Taxing  Power, 
par.  097,  that  the  cases  where  a  state  has 
made  a  direct  contract  for  exemption  or  com- 
mutation of  taxes,  not  contained  in  the  cor- 
porate charter,  are  few  compared  to  the 
numtier  of  those  where  corporate  charters 
have  contained  the  corporate  contract. 
Among  the  former  class  is  Padflc  R.  Co.  v. 
Magulre,  20  Wall.  36,  22  L.  Ed.  282,  where 
it  seems  that  the  state  of  Missouri,  which 
had  previously  chartered  the  Pacific  Rail- 
road Company,  granted  to  it  by  leglslatlT'e 
act  certain  lands  owned  by  the  state,  and 
provided  for  the  issuance  of  bonds  for  which 
the  state  had  a  lien  on  the  road.  The  lands 
and  the  proceeds  of  the  bonds  were  to  be 
used  in  the  construction  of  a  new  branch 
road,  and  the  railroad  was  to  pay  the  prin- 
cipal and  Interest  of  the  bonds,  and  to  se- 
cure subscriptions  to  them.  The  act  also 
provided  for  an  acceptance  by  the  company 
of  the  grant,  and  contained  an  exemption 
from  taxation  until  the  road  should  be  com- 
pleted, in  operation,  and  sboold  declare  a 
dividend.  The  company  accepted  the  act. 
Both  the  state  and  the  road  defaulted  in  the 
Interest  on  the  bonds,  and  after  a  device  In 
the  nature  of  a  legislative  receivership  had 
been  tried,  the  state  levied  a  "tax,"  and  the 
proceeds  of  which  it  enacted  should  be  de- 
voted to  the  payment  of  the  bonds  and  the 
interest,  wlilch  were  the  common  obligations 
of  the  state  and  the  company.  The  stipulat- 
ed event  had  not  occurred,  upon  which  the 
property  of  the  company  should  become  tax- 
able. It  was  held  that  the  circumstances 
constituted  a  contract  between  the  state  and 
the  company,  and  the  tax  was  void. 

In- New  Jersey  v.  Yard,  95  U.  S.  104,  24  L. 
Bd.  852,  the  language  of  the  act,  which  it 
was  held  constituted  a  contract  between  the 
railroad  company  and  the  state,  in  respect  to 
its  taxation,  provided: 

"Which  tax  (one-half  of  1  per  cent.)  shall  be 
in  lieu  and  satisfaction  of  all  other  taxation  or 
imposition  whatsoever  hy  or  under  the  authority 
of  this  state,  or  any  law  thereof." 

And  It  was  said,  in  denying  the  right  of 
the  state  to  levy  a  further  tax: 

"Is  there  here  to  be  implied  'except  such  laws 
as  may  hereinafter  be  enacted?"  Such  a  provi- 
sion would  be  to  nulUCy  the  whole  contract 
Bow  could  the  tax  b«  In  lieu  and  satisfaction  of 
all  other  taxation,  if  other  taxes  might  be  im- 
posed next  day?  Or  how  can  it  be  said  to  be  in 
satisfaction  ef  all  taxes  whatsoever  under  au- 


thority of  the  state,  if  the  state  conid  immedi- 
ately impose  another  and  more  burdensome 
tax?" 

Full  force  was.  given  by  the  ooort  to  the 
doctrine  that  when  it  is  asserted  tliat  a  state 
has  bargained  away  her  right  of  taxation  in 
a  given  case,  the  contract  must  be  dear  and 
cannot  be  made  out  by  dubious  implications. 
And  it  was  said  that  of  the  existence  of  a 
contract,  there  was  no  doubt.  That  Its  mean- 
ing and  terms  were  clear  enough,  and,  talun 
alone,  constituted  a  contract  whidi  would  be 
protected  by  the  Constitution  of  the  United 
States. 

In  Murray  v.  Charleston,  06  IT.  S.  432,  24 
L.  Ed.  760,  it  was  held  that  a  municipality 
of  a  state  could  not  by  its  ordinances,  under 
the  guise  of  taxation,  relieve  itself  from  per- 
forming to  the  letter  all  that  it  expressly 
promised  to  Its  creditors.  It  was  argued  on 
behalf  of  the  defendant  that  tbe  state  of 
South'  Carolina  and  the  city  oooncil  of 
Charleston  possessed  the  power  of  taxation 
when  tbe  contracts  were  made;  that  by  tbe 
contracts  the  dty  did  not  surrender  this  pow- 
er; that,  therefore,  tbe  contracts  were  sut>- 
Ject  to  its  possible  exercise,  and  that  tbe 
dty  ordinances  were  only  an  exertion  of  it. 
It  was  said  that  the  power  of  a  state  to 
impose  taxes  upon  subjects  wltliln  its  juris- 
diction was  unlimited  (with  some  few  excep- 
tions), and  that  it  extended  to  everything  £bat 
exists  by  its  authority,  or  is  introduced  by  its 
permission.  Hence  it  was  to  be  Inferred  that 
the  contracts  with  tbe  dty  of  Charleston 
were  made  with  reference  to  this  power,  and 
in  subordination  to  it.  All  tliis,  it  was  said 
by  the  court,  may  be  admitted,  but  that  it 
did  not  meet  the  case  of  the  defendant  That 
the  court  did  not  question  the  existence  of  a 
state  power  to  levy  taxes,  as  claimed,  nor 
the  subordination  of  contract  to  it,  so  far  as 
unrestrained  by  constitutional  limitation. 
But  the  power  was  not  without  limits,  and 
one  of  its  limitations  was  found  in  the  clause 
of  the  federal  Constitution,  tlmt  no  state 
shall  pass  a  law  Impairing  tbe  obligation  of 
contracts.    The  opinion  In  part  reads: 

"A  change  of  the  expressed  stipulations  of  a 
contract,  or  a  relief  of  a  debtor  from  strict  and 
literal  compliance  with  its  requirements,  can 
no  more  be  effected  by  an  exertion  of  the  taxing 
power  than  it  can  be  by  the  exertion  of  any  oth- 
er power  of  a  state  Legislature.  The  consti- 
tutipnal  provision  against  impairing  contract  ob- 
ligations is  a  limitation  apon  the  taxing  power, 
as  well  as  upon  all  legislation,  wliatever  form 
it  may  assume.  Indeed,  attempted  state  taxa- 
tion is  the  mode  most  frequently  adopted  to  af- 
fect contracts  contrary  to  the  constitutional  in- 
hibition." 

Proceeding  further,  fbe  court  said: 
"What,  then,  is  meant  by  the  doctrine  that 
contracts  are  made  with  reference  to  tbe  taxing 
power  resident  in  the  state,  and  in  sulrardlnation 
.to  it?  Is  it  meant  that  when  a  person  lends 
money  to  a  state,  or  to  a  municipal  division  of 
the  state  having  the  power  of  taxation,  there  is 
in  the  contract  a  tacit  reservation  of  a  right  in 
the  debtor  to  raise  contributions  out  of  the  mon- 
ey promised  to  be  paid  t>efore  payment?  That 
cannot  be,  I>ecause  if  it  could,  the  contract  (in 
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the  langjage  of  Alexander  Hamilton)  woald  io- 
volve  two  contradictory  things:  An  obli|[ation 
to  do,  and  a  right  not  to  do;  an  obligation  to 
pay  a  certain  sum,  and  a  right  to  retain  it  in 
the  shape  of  a  tax.  It  is  against  the  rules,  both 
of  law  and  of  reason,  to  admit  by  implicatioii 
in  the  construction  of  a  contract  a  prindpltt 
which  goes  in  destruction  of  it.' " 

A  review  of  a  number  of  cases  where  the 
contract  for  exemption  of  taxes  is  found  In 
the  corporate  charters  may  properly  be  con- 
sidered in  this  connection.  The  case  at  hand 
Is  not  unlike,  in  some  of  Its  material  aspects, 
that  involved  in  Gordon  t.  Appeal  Tax  Court, 
8  How.  133,  11  L.  Ed.  529.  The  inquiry  rais- 
ed in  that  case,  by  the  agreed  statement  of 
facts,  was:  Did  the  Act  of  Maryland  of  1841, 
c.  23,  so  far  as  It  Imposed  a  tax  upon  shares 
of  stock  held  by  stockholders  in  the  Union 
Bank  of  Maryland,  and  other  banks  mention- 
ed in  the  statement,  impair  the  obligation  of 
a  contract?  The  banks  were  classlfled  In  the 
statement  as  old  and  new  banks.  The  old 
were  those  which  were  chartered  prevloiH  to 
the  year  1821;  the  new,  those  which  wero 
chartered  after  the  year  1830.  Their  exemp- 
tion from  the  tax  imposed  by  the  act  of  1841 
was  claimed  under  the  Acts  of  Maryland  of 
1821,  c.  131,  and  that  of  March,  1836,  e.  274, 
called  the  act  of  the  session  of  183i.  In  the 
opinion  it  is  said: 

"Has  such  an  exemption  been  given  to  the 
old  banks?  Vie  language  of  the  eleventh  sec- 
tion of  the  act  of  1821  is:  'And  be  it  enacted, 
that,  upon  any  of  the  aforesaid  banks  accepting 
and  comphrlnz  with  the  terms  and  conditions  oi 
this  act,  the  ndth  of  the  state  is  hereby  pledged 
not  to  impose  any  further  tax  or  barden  upon 
them  during  the  continuance  of  their  charters 
under  this  act.'  This  is  the  language  of  grave 
deliberation,  pledging  the  faith  of  the  state  for 
some  purpose — some  effectual  purpose.  Was 
that  purpose  the  protection  of  the  banks  from 
what  that  liegislature  and  succeeding  Legisla- 
tures could  not  do,  if  the  banks  accepted  the 
act,  or  from  what  they  might  do,  in  the  exercise 
of  the  taxinc  power?  The  terms  and  conditions 
of  the  act  were,  that  the  banks  should  construct 
the  road  and  pay  annually  a  designated  charge 
upon  their  capital  stocks,  as  the  price  for  the 
prolongation  of  their  franchise  of  banking.  The 
power  of  the  state  to  lay  any  further  tax  upon 
the  franchise  was  exhausted.  That  is  the  con- 
tract between  the  state  and  the  banks.  •  •  * 
Having  determined  that  the  clause  in  question 
was  not  meant  as  a  pledge  against  further  taxa- 
tion upon  the  franchises  of  the  banks,  but  that 
it  was  a  pledge  against  additional  taxation, 
wliat  is  the  extent  of  exemption  given  by  it, 
or  to  what  does  it  apply?  Does  it  exempt  the 
respective  capital  stocks  of  tiie  banks,  as  an 
aggregate,  and  the  stockholders  from  being  taxed 
as  persons  on  account  of  their  stock  ?  We  think 
It  does  both.  The  aggregate  could  not  be  taxed, 
without  its  having  the  same  effect  upon  the  parts 
that  a  tax  upon  the  parts  would  have  upon  thp 
whole.  Besides,  the  Legislature,  in  proposing 
the  terms  and  conditions  of  the  act,  use  tiie 
word  'banks'  with  reference  to  the  consent  or 
acceptance  of  the  act  being  given  by  the  stock- 
holders, according  to  a  fundamental  article  of 
their  charters.  "•  •  •  True  it  is,  when  accept- 
ed and  recognized,  it  became  a  contract  with  the 
banks.  But  its  becominsr  a  contract  with  the 
banks  determines  of  itself  nothing.  We  must 
look  in  what  character,  or  by  whose  assent  it 
was  to  become  a  contract  with  the  state,  to  aS' 
certain  the  intention  of  the  Legislature  in  mak- 
ing the  pledge,  'that  upon  any  of  the  aforeaaU 


banks  accepting  of  and  complying  with  the 
terms  and  conditions  of  this  act,  the  faith  of 
the  state  is  hereby  pledged  not  to  impose  any 
further  tax  or  burden  upon  them  during  the 
continuance  of  their  charters  under  this  act' " 

It  was  further  said  that  the  Legislatures 
of  1813  and  1821  were  anxious  to  have  a 
certain  highway  constructed,  which  they 
thought  the  convenience  and  Intercourse  of 
the  citizens  of  Maryland  required;  and  they 
were  also  anxious  to  raise  an  adequate  school 
fund  for  every  county  In  the  state.  They 
determined  that  both  should  be  accomplished 
by  incorporating  certain  banks,  with  the  ob- 
ligation upon  them  to  make  the  roads,  and  to 
make  all  the  banks  In  the  state  pay  an  an- 
nual tax  upon  their  capital  as  a  condition 
upon  which  their  charters  were  to  be  extend- 
ed. Referring  to  the  Acts  of  1813  and  1821, 
the  court  observed: 

"In  whatever  way  we  examine  the  Acts  of 
1813  and  1821,  we  are  of  opinion  tiiat  it  appears 
from  the  eleventh  sections  in  those  acts,  to 
have  been  the  intention  of  the  Legislatures 
which  passed  them,  to  exempt  the  stockholders 
from  taxation  as  persons  on  account  of  the  stock 
which  they  owned  in  the  tnnks.  This  exemp- 
tion, however,  is  limited  to  the  old  banks  in 
Baltimore  wliich  were  chartered  before  1821, 
during  the  continuance  of  their  charter  under 
the  act  of  1821.  It  is  founded  upon  the 
eleventh  section  of  that  act.  and  it  is  our  opin- 
ion that  the  act  of  1841,  c.  23,  in  so  far  as  it 
imposes  a  tax  upon  the  stockholders  in  those 
banks,  on  account  of  their  stock,  does  impair 
the  obligations  of  a  contract,  and  is  void  by  tiie 
tenth  section  of  the  first  article  of  the  Con- 
stitution of  the  United  States." 

In  Plqua  Branch  of  State  Bank  of  Ohio  t. 
Knoop,  16  How.  369,  14  L.  Ed.  977,  quoting 
from  the  opinion  of  the  court  in  State  ot 
Ohio  V.  Commercial  Bank  of  Cincinnati,  10 
Ohio,  536.  Mr.  Justice  McLean  said: 

"  *    •    •    The  Supreme  Court  of  Ohio  say. 
we  take  it  to  be  well  settled  that  the  charter  of 
a  private  corporation  is  in  the  nature  of  a  con- 
tract between   the   state   and   the  corporation. 
1  Had  there  ever  been  any  doubts  upon  this  sub- 
I  ject,  those  doubts  must  have  been  removed  by 
I  the  decision  of  the  Supreme  Court  of  the  United 
I  States,  in  the  case  of  Woodward  v.  Dartmouth 
I  College.     And  the  court  remark,  'The  General 
Assembly  say  to  such  persons  as  may  take  the 
stock,  you  may  enjoy  the  privileges  of  banking, 
if  you  will  consent  to  pay  to  the  state  of  Ohio, 
for  this  privilege,  4  per  cent,  on  your  dividends, 
as  they  shall  from  tune  to  time  be  made.    The 
charter  is  accepted,  the  stock  is  subscribed,  and 
]  the  corporation  pays,  or  is  willing  to  pay,  the 
I  consideration  stipulated,  to  wit,  the  4  per  cent.' 
I  And  the  court  say,  'Here  is  a  contract,  specific 
'  in  its  terms,  and  easy  to  be  understood.'    'A  con- 
,  tract  between  the  state  and  individuals  is  as 
obligatory  as  any  other  contract.    Until  n  state 
'  is  lost  to  all  sense  of  Justice  and  propriety,  she 
I  will  scrupulously  abide  by  her  contracts,  more 
scrupulously  than  she  will  exact  their  fulfill- 
ment by  the  opposite  contracting  party.'    'This 
opinion  commends  itself  to  the  judgment,  botii 
on   account  of  its   sound   constitutional  views 
and  its  elevated  morality.    •    •    *    That  deci- 
sion was  calculated  to  give  confidence  to  those 
who  were  desirous  to  make  investments  in  bank- 
in  e  operations,  or  otherwise,   in  the  state  of 
Ohio." 

Again,  In  the  course  of  the  opinion,  it  Is 
said: 

"A  state,  in  panting  privileges  to  a  bank, 
with  a  view  of  affording  a  sound  currency,  or  of 
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adrandng  tiny  policy  connected  with  the  pnbKc 
interest,  exercises  its  sorereignty,  and  for  a  pub- 
lic pnrpose,  of  which  it  is  the  exclusive  judge. 
Under  such  circumstances,  a  contract  made  for  a 
specific  tax,  as  in  the  case  before  ns,  is  binding. 
This  tax  continues,  although  all  other  banks 
should  be  exempted  from  taxation.  Having  the 
power  to  make  the  contract,  and  rights  becoming 
vested  under  it,  it  can  no  more  be  disregarded 
nor  set  aside  by  a  subsequent  Legislature  than 
a  ^rant  for  land.  This  act,  so  far  from  parting 
with  any  portion  of  the  sovereignty,  is  an  exer- 
cise of  It  Can  any  one  deny  this  power  to  the 
Legislature?  Has  it  not  a  right  to  select  the 
objects  of  tax8ti(m  and  determine  the  amount? 
To  deny  either  of  these  is  to  take  away  state 
sovereignty." 

In  JeffersoQ  Branch  Bank  v.  Skelly,  1 
Black.  436,  17  L.  Ed.  173,  the  rule  was  an- 
nounced that  state  Legislatures,  unless  pro- 
hibited by  state  Constitutions,  may  contract 
by  legislation  to  release  from  taxation  a  par- 
ticular thing,  corporation,  or  person. 

In  Farrington  t.  Tennessee,  96  U.  S.  679, 
24  L.  Ed.  568,  It  was  said  that  the  charter 
Of  a  bank  which  declares,  "that  the  bank 
shall  pay  to  the  state  an  annual  tax  of  one- 
half  of  1  per  cent,  on  each  share  of  capital 
stock  subscribed,  which  shall  be  in  lieu  of 
all  other  taxes,"  Is  a  contract  between  the 
state  and  the  banlc,  and  any  other  tax  than 
that  therein  8X)ecified  Is  expressly  forbidden. 
Many  authorities  are  dted  or  reviewed  in  the 
opinion  of  the  court,  and  the  doctrine  an- 
nounced in  Gordon  t.  Appeal  Tax  Court  is  re- 
affirmed. After  referring  to  the  power  of  the 
Legislature  granting  the  charter,  the  opinion 
reads: 

"There  is  no  question  before  us  as  to  the  tax 
imposed  on  the  shares  by  the  charter.  But  the 
state  has  by  her  revenue  law  imposed  another 
and  an  additional  tax  on  these  same  shares. 
This  is  one  of  those  'other  taxes'  which  it  had 
stipulated  to  forego.  The  identity  of  the  thing 
doubly  taxed  is  not  affected  by  the  fact  that  in 
one  case  the  tax  is  to  be  paid  vicariously  by 
the  bank,  and  in  the  other  by  the  owner  of  the 
share  himself.  The  thing  thus  taxed  is  still 
the  same,  and  the  second  tax  is  expressly  forbid- 
den by  the  contract  of  the  parties.  After  the 
most  careful  consideration,  we  can  come  to  no 
other  conclusion.  Such,  we  think,  must  have 
been  the  understanding  and  intent  of  the  par* 
ties  when  the  charter  was  granted  and  the  bank 
organized.  Any  other  view  would  Ignore  the 
covenant  that  the  tax  specified  should  be  'in  lieu 
of  all  other  taxes.'  It  would  blot  those  terms 
from  the  context,  and  construe  it  as  though  they 
were  not  a  part  of  it." 

In  Tennessee  v.  Whitworth,  Trustee,  117 
U.  S.  129,  6  Sup.  Ct  645,  29  L.  Ed.  830, 
the  charter  exemption  from  taxation  of  the 
capital  stock  of  the  NashviUe,  Chattanooga 
A  St.  L.  R.  Co.  was  held  to  apply  to  Its 
shares  of  stock  In  the  hands  of  Individual 
stockholders.  In  the  course  of  the  opinion 
It  was  announced  that  In  construing  stat- 
utes which  were  binding  on  states  as  con- 
tracts, the  words  employed  are,  If  possible, 
to  be  given  the  same  meaning  ttiey  had  In  the 
minds  of  the  parties  to  the  contract  when  the 
statute  was  enacted.  In  that  respect,  it  was 
said,  there  is  no  difference  between  a  contract 
«f  a  state  and  a  contract  of  a  natural  per- 
son.   That  if  the  words  employed  are  capable 


of  more  than  one  meaning,  that  meaning  is  to 
be  given  them  which,  taking  the  whole  stat- 
ute together,  it  is  apparent  the  parties  intend- 
ed they  should  have.  In  conclusion,  it  was 
said: 

"The  charter  exempted  the  stock  from  taxa- 
tion clearly  because  the  property  which  repre- 
sented the  stock  had  been  put  in  its  place  as  a 
taxable  thing.  The  exemption  is  of  the  thing 
called  'capital  stock'  divided  into  shares.  As 
the  whole  is  exempt,  so  must  necessarily  be  Its 
several  parts  or  shafes." 

In  Powers  v.  Detroit,  G.  H.  ft  M.  R.  Co., 
201  n.  S.  543,  26  Sup.  Ct  666,  60  L.  Bd.  860, 
it  was  held  that  a  contract  between  a  state 
and  a  railway  company  which  prevented  the 
subjection  of  the  property  of  the  company  to 
any  other  than  the  tax  prescribed  in  Michi- 
gan Laws  1866,  p.  306,  |  9,  was  created  by  the 
provisions  of  that  section,  that  the  company 
shall  pay  an  annual  tax  of  1  per  cent,  of  the 
capital  stock  of  said  company,  paid  In,  which 
tax  should  be  In  lieu  of  all  other  taxes  ex- 
cept for  penalties  Imposed  on  said  company, 
and  should  be  estimated  upon  its  last  an- 
nual report,  the  statute  being  a  special  one 
having  reference  «nly  to  the  company  in 
question,  whldi  formally  accepted  the  taxa- 
tion provision,  and  made  large  expenditures 
and  completed  an  anflnlahed  railroad,  to  in- 
duce which  was  the  motive  of  the  enactment. 

In  Penrose,  Treasurer,  v.  Chaffralx,  106  La. 
250,  30  South.  718,  it  appears  that  when  the 
Legislature  of  Louisiana  in  1833  (Laws  1833, 
p.  172)  exempted  the  capital  of  the  Cltixena' 
Bank  of  Louisiana  from  taxation,  it  meant, 
according  to  the  opinion,  to  Include  In  the  ex- 
emption, that  which  represented  the  capital — 
the  shares  in  the  hands  of  those  who  bad 
subscribed  to  the  capital  stock.  And  it  was 
said  that  where  there  Is  an  exempting  clause 
in  the  charter,  the  question  is  one  of  the 
legislative  Intent  as  to  the  scope  and  extent 
of  the  exemption,  rather  than  one  of  the  leg- 
islative power.  The  act  Incorporating  the 
bank,  in  consideration  of  certain  benefits 
therein  stipulated  the  state,  declared  the  cor- 
poration exempt  from  taxation.  The  thirtieth 
section  thereof  provided: 

"The  said  corporation  shall,  during  its  ex- 
istence, be  exempt  in  its  capital  and  property, 
*  *  *  from  all  taxes  to  the  state,  or  to  any 
parish  or  corporation  created  by  -  the  law  of 
this  state." 

A  subsequent  act  passed  in  1836  (Laws 
1836,  p.  16)  greatly  enlarged  the  scope  of  the 
bank's  purpose  and  the  extent  of  its  power. 
It  pledged  the  faith  of  the  state  as  security 
for  a  sum  as  large  as  $12,000,000,  and  bonds 
of  the  state,  predicated  upon  this  pledged 
faith,  to  the  extent  of  (7,000,000  were  issued, 
and  by  means  thereof  the  capital  needed  for 
the  enlarged  purpose  of  the  bank  was  secur- 
ed. There  was  an  exemption  of  the  bank 
from  taxation,  superseding  the  previous  ex- 
emption in  these  words: 

"And  the  capital  of  said  bank  shall  be  ^empt 
from  any  tax  laid  by  the  state,  or  by  any  paridt 
or  body  politic  under  the  authority  of  the  stats 
during  the  continuance  of  its  charter." 
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Construing  the  exemption  feature  of  tbe 
statute,  it  was  observed: 

"When  the  LegisUtare  exempted  the  capital 
of  the  bank  from  taxation  it  meant  to  include  in 
tibe  exemption  that  which  represented  the  capi- 
tal, which  was  the  tangible  evidence  of  the  capi- 
tal— the  shares  in  the  bands  of  those  who  had 
subscribed  to  the  fund  which  went  to  make  up 
.  the  capitaL  That  was  the  usual  meaning,  the 
ordinary  significance,  of  the  terms  employed.  It 
was  so  taken  and  understood  st  tbe  time  and 
long  subsequent  thereto,  as  is  shown  by  the  fact 
that  down  to  the  present  time  neither  the  capi- 
tal of  the  bank  noi  the  shares  of  its  capital 
stock  have  ever  been  amenable  to  taxation." 

It  was  further  said,  discussing  the  subse- 
quent effort  to  tax  the  shares: 

"What,  Invite  private  subscriptions  to  a 
fund  designed  to  form  in  part  the  capital  of  a 
bank  which  is  to  become  an  instrument  of  tbe 
state,  formally  exempt  this  capital  from  taxa- 
tion and  yet  latently  reserve  the  right,  secretly 
entertain  the  intention,  of  some  day  taxing  the 
certificates  whidi  show  that  A.,  B.,  C.  D.,  and 
others  had  supplied  the  money  which  consti- 
tuted the  capital!  To  so  hold  would  be  to  im- 
pugn the  justice,  fairness  and  good  faith  of  the 
Legislature  which  enacted,  and  the  executive 
who  appiored  tiie  act.  It  is  a  question  of  inten- 
tion and  we  cannot  hold  that  the  lawmakers  of 
that  early  period  meant  to  ensnare  the  then 
subscribers  to  the  capital  stock  by  exempting 
the  capital  itself,  yet  reserving  the  right  to  sue- 
ceeding  generations  to  tax  the  shares  represent- 
ing that  capital  in  the  hands  of  the  heirs  and 
assigns  of  Oiose  who  subscribed." 

It  was  said  that  tbe  subscribers  dealt  with 
the  bank  upon  tbe  public  faith  of  the  state, 
as  declared  in  Its  statutes;  that  the  exemp- 
tion was  granted  for  a  consideration,  and 
formed  a  contract  between  the  state  and. the 
corporation.  Citing  Gordon  v.  Appeal  Tax 
Court,  supra.  It  was  said  that  the  contract 
with  the  bank  was  a  contract  with  the  stock- 
holders of  the  bank.  Further,  in  this  respect, 
tbe  opinion  reads: 

"It  can  hardly  be  doubted  that  if  the  original 
subscribers  to  the  capital  stock  had  been  in- 
formed the  offer  of  the  state  to  exempt  the  capi- 
tal was  not  intended  to  exempt  the  shares  in 
their  hands,  the  consequence  would  have  been 
they  would  not,  in  many  instances,  have  sub- 
scribed to  the  stock.  Tbtxe  would  have  been 
no  sufficient  indtncement  for  them  to  do  so,  on 
that  score.  Whether  the  tax  came  out  of  their 
pockets  directly,  or  whether  it  came  out  of  the 
bank,  to  be  deducted  from  their  dividends,  or  to 
aftect  the  value  of  their  shares,  there  was  not 
to  them  the  shadow  of  a  difference." 

In  conclusion,  it  was  noted  that  when  tbe 
state  contracts.  It  places  Itself  on  an  equality 
with  other  contracting  parties,  and  thus  be- 
comes liable  to  tbe  application  of  tbe  rule 
of  contra  proferentem.  . 

In  Richardson  v.  City  of  St  Albans,  72  Vt 
1,  47  Atl.  100,  It  was  held  that  under  the 
Vermont  Statutes,  |  865,  providing  that  cer- 
tain manufacturing  establishments,  and  all 
capital  and  personal  property  used  in  their 
business,  may  be  exempt  from  taxation  for 
a  term  of  years,  if  the  town  so  votes;  and 
section  411  of  the  statutes,  declaring  that  In 
determining  the  list  of  a  taxpayer,  the 
amount  of  his  stocks  and  bonds  which  were 
exempt  from  taxation  should  be  deducted 
from  the  appraised  value  of  his  personal  es- 


tate— ^wbere  the  stock  of  a  manufacturing 
corporation  bad  been  exempted  from  taxa- 
tion by  vote  of  tbe  city  in  which  it  was  locat- 
ed, its  shares  of  stock  in  tbe  bands  of  tbe 
shareholders  were  exempt. 

In  State  t.  Baltimore  &  O.  B.  Co.,  48  Md. 
49,  73,  74,  tbe  Baltimore  Sc  Ohio  BaUroad 
Company,  Incorporated  In  1826  (being  the  first 
railroad  ever  chartered  in  this  country  for 
the  transportation  of  freight  and  passengers) , 
proposed  to  construct  a  railroad  from  Balti- 
more to  tbe  Ohio  river,  a  distance  of  379 
miles,  involving  in  its  construction  an  expend- 
iture of  an  enormous  sum  of  money,  and 
was  therefore  Justly  considered  not  only  as  a 
gigantic,  but  In  a  pecuniary  sense  a  hazard- 
ous, enterprise.  Under  these  circumstances 
the  Legislature  was  willing  to  confer  on  It 
every  privilege  and  immunity  which  could 
be  reasonably  required,  and  which  would  tend 
to  tbe  completion  of  tbe  road.  In  tbe  charter 
It  was  provided : 

"And  the  shares  of  the  capital  stock  of  the 
said  company  •  •  •  shall  be  exempt  from 
the  imposition  of  any  tax  or  burthen. 

It  was  said  by  tbe  court.  In  construing  tbe 
exemption  provision: 

"As  used  in  this  connection,  we  jiinderstand 
the  Legislature  to  mean  that  tbe  shares  of 
stock,  representing  the  proper^  and  profits  of 
the  company,  shall  be  exempt  from  the  imposi- 
tion of  any  tax  or  burthen.  The  Legislature,  be- 
yond all  question,  intended  to  confer  a  sub- 
stantial benefit  on  the  company,  and  thereby  to 
induce  capitalists  and  others  to  invest  tneir 
means  in  the  construction  of  a  road,  which  every 
one  deemed  of  so  much  importance  to  the  state. 
And  to  say  they  meant  to  exempt  the  shares 
only,  and  to  reserve  the  right  to  tax  the  prop- 
erty and  franchises,  is  a  construction  that  would 
render  the  privilege  thus  granted  of  no  practical 
benefit  to  the  appiellee." 

And  it  was  held  tbat  tbe  exemption  from 
taxation,  granted  In  tbe  dbarter  of  the  com- 
pany,  was  a  contract  between  the  state  and 
tbe  corporators,  within  tbe  protection  of  the 
Constitution  of  tbe  United  States,  and  there- 
fore beyond  the  power  of  a  subsequent  Legis~ 
latnne  to  repeal  or  in  any  manner  Impair. 

In  Commonwealth  v.  Kichmond  &  P.  B.  Co., 
81  Va.  355^  the  charter  of  the  Bichmond  and 
Petersburg  Railroad  Company  provided  that: 

"All  machines,  wagons,  vehicles  and  carriages 
purchased  with  the  funds  of  the  company,  and 
all  other  works  constructed  under  the  authority 
of  this  act."  of  the  Legislature,  "and  all  profits 
which  shall  accrue  from  the  same,  shall  be  vest- 
ed in  the  respective  shareholders  of  the  company 
forever,  in  proportion  to  their  respective  shares; 
and  the  same  shall  be  deemed  personal  estate, 
and  shall  be  exempt  from  any  public  diarge  or 
tax  whatsoever." 

-  And  It  was  held  tbat  all  tbe  property  and 
profits  of  tbe  company,  and  also  all  tbe 
shares  of  tbe  respective  sbareboldM's,  were 
exempt  from  taxation,  whether  state,  county, 
or  municipal. 

Where  tbe  tax  is  in  fhct  laid  upon  tbe 
franchise  of  a  corporation,  although  measur- 
ed by  tbe  amount  of  Its  capital  stock,  the 
manner  In  which  tbe  capital  is  Invested  Is  not 
material.  But  If  the  tax  is  really  upon  the 
property  or  assets  of  tbe  corporation,  as  rep- 
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resented  by  Its  capital,  allowance  must  be 
made  for  such  portion  of  tlie  capital  as  is 
Invested  in  nontaxable  property.  New  York 
V.  New  York  Tax  Gom'rs,  2  Wall.  200,  17  L. 
Ekl.  793;  German-American  Sav.  Bank  y. 
Burlington,  64  Iowa,  609,  7  N.  W.  105;  State 
ex  rel.  Davis  v.  Rogers,  79  Mo.  283;  Wliitney 
V.  Madison,  23  Ind.  831;  Newark  Oity  Bank 
V.  Assessor,  30  N.  J.  Law,  18,  28;  Oity  of 
New  Orleans  y.  New  Orleans  Canal  &  Bank- 
ing Co.,  29  La.  Ann.  851;  27  Cyc.  820. 

In  the  present  case,  of  the  invested  capital 
of  the  bank,  including  surplus  fund  and  un- 
divided profits,  $180,000  was  invested  in  non- 
taxable state  bonds.  Ttiis  money,  the  pro- 
ceeds arising  from  the  sale  of  said  bonds, 
bad  1>een  paid  into  the  state  treasury  to  the 
credit  of  the  state  building  fund.  Had  the 
purchase  been  made  by  a  private  Individual, 
it  is  obvious  that  the  tax  would  not  lie.  In 
such  case  the  state  would  in  efTect  be  levying 
a  tax  upon  the  bonds.  The  purchaser  having 
parted  with  his  money,  could  not  be  taxed 
thereon;  not  until  the  redemption  of  the 
l)ond8  by  the  state  and  the  money  paid  on 
account  thereof  was  again  in  his  hands. 
There  being  a  contract  between  the  state  and 
the  officers  of  the  bank,  acting  both  on  ac- 
count of  the  bank  and  in  behalf  of  the  share- 
holders, and  the  statute  making  the  bonds 
nontaxable  for  any  purpose,  effect  cannot  be 
given  the  promised  immunity,  and  upon 
which  the  bank  acted,  unless  by  allowing 
shareholders  the  right  to  deduct  from  the 
value  of  their  shares  that  proportion  of  the 
value  Invested  in  nontaxable  state  bonds. 
Not  to  do  so  would  be  to  fail  to  give  to  the 
statute  making  the  bonds  nontaxable  all 
practical  value  and  effect,  and  make  the  ex- 
emption from  taxation  of  the  bonds  held  by 
national  banks  aa  investments  of  capital 
wholly  unreal  and  illusory.  Pledging  the 
faith  of  the  state,  we  have  seen,  is  an  act 
evidencing  "grave  deliberation,''  Intended  to 
accomplish  some  "effectual  purpose."  An  end 
not  intended,  but  on  the  other  hand  forbid- 
den, would  result  if  the  shares  are  taxed 
without  a  proportionate  reduction  In  value 
on  account  of  the  bank's  Investment  in  the 
bonds.  That  the  bonds  are  not  taxed  eo  nom- 
ine cannot  affect  the  rule.  The  consequence 
would  be  the  same  In  either  case. 

It  is  as  essential  that  the  public  faith 
should  l>e  preserved  as  that  individual  grants 
and  contracts  should  be  maintained  and  en- 
forced. A  state  must  always  preserve  im- 
suUled  Itfl  good  faith  whenever  it  has  been- 
pledged  and  its  officers  should  never,  by  any 
nice  refinement,  open  a  way  by  which  it  may 
be  violated.  Those  of  our  citizens  who  at  the 
state's  invitation  piirchased  the  state  build- 
ing bonds,  and  thereby  enabled  the  state,  at 
a  time  when,  according  to  the  evidence,  there 
was  little  or  no  market  for  Its  obllgatiuns 
at  par,  to  discharge  its  public  functions  by 
funiishlng  shelter  and  comfort  to  its  unfor- 
tunates, and  prisons  for  its  criminals,  and 


other  necessary  miblic  buildings,  should  not, 
and  will  not,  be  required  to  pay,  even  though 
in  the  form  of  taxation,  that  from  wliich  by 
solemn  compact,  lawfully  entered  into,  they 
are  exempt  To  do  so  would  be  to  impair 
the  obligationa  of  their  contract  with  the 
state,  and  upon  the  inviolability  of  which  the 
purchasers  of  the  bonds  had  full  right  to 
rely.  Murray  v.  Charleston,  96  D.  S.  432,  24 
It.  Ed.  760.  Legislative  contracts  are  to  be 
read  In  the  light  of  the  public  policy  entered 
into  and  the  purposes  sought  to  be  accom- 
plished at  the  time  they  were  made,  rather 
than  at  a  later  period,  when  different  ideas 
and  theories  may  prevail.  Mobile  &  0.  B. 
Co.  V.  Tennessee*  163  U.  S.  486,  14  Sup.  Ct 
968,  38  L.  Bd.  793.  The  wisdom  of  the  Leg- 
islature in  exempting  the  bonds  from  taxa- 
tion Involves  a  question  of  legislative  policy, 
over  which  the  courts  have  no  right  of  re- 
view. In  that  respect  its  judgment  is  con- 
clusive and  binding  upon  all  branches  of  the 
state  government. 

Aside  from  what  we  have  said  was  the  leg- 
islative purpose  in  respect  to  the  taxation  of 
said  bonds,  a  well-founded  doubt  may  exist 
as  to  the  rtght  of  the  state  to  tax  the  share- 
holders of  a  national  banking  association, 
owning  state  building  bonds,  without,  accord- 
ing to  such  shareholders,  the  right  ratably 
to  deduct  from  the  valuation  thereof  the 
amount  of  the  capital  and  siuplus  Invested 
in  such  bonds,  In  view  of  section  5219,  Rev. 
Stat.,  requiring  that  the  taxation  of  such 
shares  "shall  not  be  at  a  greater  rate  than 
Is  assessed  upon  other  moneyed  capital,  in 
the  hands  of  individual  citizens  of  such 
state."  A  somewhat  similar  question  was  in- 
volved in  New  York  ex  rel.  Williams  v. 
Weaver  et  aL,  100  U.  S.  639,  25  L.  Ed.  705, 
where  it  was  held  that  the  prohibition 
against  the  taxation  of  national  bank  shares 
at  a  greater  rate  than  that  imposed  upon 
other  moneyed  capital  In  the  hands  of  indi- 
vidual citizens  could  not  be  evaded  by  the  as- 
sessment of  equal  rates  of  taxation  upon  un- 
equal valuations,  and  that  consequently 
where  the  state  statute  authorized  individ- 
uals to  deduct  the  amount  of  debts  owing  by 
them  from  the  assessed  value  of  their  personal 
property,  and  moneyed  capital  subject  to  tax- 
ation, the  owners  of  shares  of  national  banks 
were  entitled  to  the  same  deduction.  I^e 
cases  of  Supervisors  v.  Stanley,  106  U.  S. 
305,  26i  L.  Ed.  1044,  Hills  v.  Exchange  Bank. 
105  U.  &  319,  26  L.  Ed.  1062,  Evansville 
Bank  T.  Briton,  105  IT.  S.  322,  26  L.  Ed.  1053, 
Cummings  v.  National  Bank,  101  V.  S.  158, 
26  L.  Ed.  903,  American  National  Bank  t. 
New  York,  121  U.  S.  138,  7  Sup.  Ct.  826,  30 
L.  Ed.  806,  are  applications  of  the  same  prin- 
ciple. See,  also,  McHenry  et  aL  v.  Downer, 
116  Cal.  20,  47  Pac.  779,  46  L.  R.  A.  787. 

It  would  seem  that  the  rule  announced  in 
the  foregoing  cases  must  hold  true  in  the 
case  at  bar,  else  a  condition  would  exist 
whereby  tlte  taxability  of  the  bonds  would 
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be  made  to  deiwnd  upon  the.  personality  of 
their  owners,  or  the  statute  under  which  the 
tax  was  sought  to  be  collected.  That  is  to 
say,  that  bonds  belonging  to  individuals  and 
to  corporations,  taxable  upon  the  net  value 
of  their  moneyed  capital  and  undivided  prof- 
Its,  would  not  be  taxable,  while  those  belong- 
ing to  national,  If  not  state,  banks  would  in 
legal  effect  be  taxable.  We  do  not  consider 
it  necessary,  however,  to  a  decision  of  the 
case  to  decide  this  point,  preferring  to  rest 
our  conclusion  upon  the  ground  that  the 
bonds  being  nontaxable  for  any  purpose,  the 
right  of  the  shareholders  to  a  proper  credit 
on  account  thereof  Is  suflSdently  made  to 
appear. 

We  have  seen  that  the  statute  permitting 
the  exemption  of  state  bonds  from  taxation 
violates  no  provision  of  our  Constitution. 
That  it  was  not  the  purpose  of  the  Legisla- 
ture to  tax  the  state  building  bonds  issued 
under  authority  of  the  act  of  March  15, 
1911,  as  evidenced  both  by  the  act  Itself  and 
the  subsequent  act  of  March  11,  1916,  Is 
obvious.  It  was  so  recognized  by  the  Gov- 
ernor, Attorney  General,  and  state  treasurer, 
in  office  when  the  bonds  were  issued  and  sold. 
Until  1915  the  law  was  so  understood  and 
administered  by  the  state  taxing  authorities. 
Fully  Informed  of  the  foregoing,  and  relying 
thereon,  the  First  National  Bank  of  Chlcka- 
sha  purchased  the  bonds  subsequently  In- 
directly sought  to  be  taxed. 

From  what  we  have  said  It  follows  the 
action  of  the  state  board  of  equalization,  of 
August  4,  1916,  and  the  subsequent  action  of 
the  county  board  of  equalization  of  Grady 
coimty,  was  violative  of  the  rights  of  the 
bank  and  its  shareholders,  which  had  there- 
tofore attached  under  its  contract  with  the 
state;  and  that  the  Judgment  of  the  district 
court  of  Grady  county,  on  appeal  from  the 
action  of  the  county  hoard  of  equalization, 
should  be  and  is  In  all  things  affirmed.  All 
the  Justices  concur,  except  KANB,  C.  J.,  ab- 
sent, and  not  participating. 


SIMPSON  V.  MATJLDIN.    (No.  7288.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(ByUdbtt*  hy  the  Court.) 

1.  Appkaz  Awn  Ebbob  «=>237(8)— Prebbntino 
Question  in  Tbiai.  CoTjmf— Suftioienct  or 

EVIDENCK. 

In  the  absence  of  demurrer  to  the  evidence  or 
motion  for  directed  verdict,  the  insufficiency  of 
the  evidence  to  sustain  the  verdict  is  not  pre- 
sented to  this  court  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <6=»237^).] 

2.  Afpkai.  and  Ebbob  «=3274(4)— Pbbskntino 
Question  in  Tbial  Oobbt— Sufficibnci  of 
evidbnce. 

An  exception  taken  to  the  instructions  given 
by  the  court  does  not  challenge  the  sufficiency 


of  the  evidence,  but  only  the  correctness  of  the 
law  laid  down  in  such  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {{  1691,  1692,  x€&;  Dec. 
Dig.  (8=274(4) ;  Trial,  Cent  Dig.  !{  691-693.] 

8.  Replevin  *=>91  —  Tbiai,  <s=>260(1)  —  In- 
structions —  Requests  —   Insteuctions 
Albeady  Given. 
Inatructions  examined,  and  held  to  be  proper- 
ly given,  and  the  inatructions  requested  properly 
refused. 

[Ed.  Note. — ^For  other  cases,  see  Replevin, 
Cent  Dig.  tj  364-359;  Dec.  Dig.  <S=s>91 ;  Trial, 
Cent  Dig.  J  661 ;  Dec  Dig.  «=260(1).] 

Commissioners'   Opinion,  Division  No.   1.' 
Error  from  County  Court,  Hughes-  County; 
J.  Ross  Bailey,  Judge. 

Action  by  B.  J.  Simpson  against  Denton 
Mauldln.  Judgment  for  defendant,  and 
plalntUt  brings  error.    Affirmed. 

Arnote  &  Anderson,  of  McAlester,  for  plain- 
tiff in  error.  W.  T.  Anglin,  of  HoldenvUle^ 
for  defendant  In  error. 

RUMM0N8,  C.  TRjls  Is  an  action  In  re- 
plevin for  the  possession  of  one  black  sow 
with  white  feet  and  nose,  about  three  years 
old,  branded  'T'  on  left  shoulder,  marked 
underblt  and  split  In  each  ear,  alleged  to  be 
of  the  value  of  $25.  The  cause  was  tried  on 
appeal  from  the  coart  of  a  justice  of  the 
peace,  In  the  county  court  of  Hughes  county, 
resulting  In  a  verdict  for  the  defendant  in 
error.  The  plaintiff  In  error,  having  unsuc- 
cessfully filed  a  motion  for  a  new  trial,  pros- 
ecutes this  proceeding  In  error,  to  reverse  the 
Judgment  of  the  court  below.  The  parties 
will  be  herdnafter  designated  aa  they  ap- 
peared In  the  coiurt  below. 

[1]  The  first  assignment  of  error  argaed 
In  the  brief  of  plalntlft  is  that  the  verdict 
and  Judgm«it  are  not  auBtalned  by  the  evi- 
dence and  are  contrary  to  law.  The  plaintiff 
neither  demurred  to  the  evidence  of  defend- 
ant nor  moved  the  court  to  direct  a  verdict 
in  his  favor.  Upon  the  authority  of  Musko- 
gee Electric  Traction  Co.  v.  Reed,  35  OkL 
334,  130  Pac.  157,  and  Reed  v.  Scott,  151  Pat 
484,  In  the  absence  of  demurrer  to  the  evi- 
dence, or  motion  for  directed  verdict,  this 
assignment  presents  nothing  to  this  court 
for  review. 

[2]  It  Is,  however,  contended  by  plalntlft 
that,  Inasmuch  as  he  excepted  to  two  of  the 
InstFuctions'  given  by  the  court,  submitting 
the  issues  to  the  Jury,  such  exceptions  were 
suthdent  to  challenge  the  attention  of  the 
trial  court  to  the  insufficiency  of  the  evi- 
dence of  the  defendants.  This  position  la 
not  well  taken,  for  the  reason  that  exception 
to  the  giving  of  an  Instruction  only  chal- 
lenges the  attention  of  the  trial  court  to  the 
correctness  of  the  law  laid  down  in  such  In- 
struction. We  therefore  conclude  that  this 
assignment  of  error  was  not  well  taken. 

[3]  Plaintiff's  third,  fourth,  and  fifth  as- 
signments of  error,  which  are  the  second, 
third,  and  fourth  assignments  argued  In  the 
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brief,  complain  of  the  giving  of  two  Instruc- 
tions by  the  court,  and  of  the  refusal  to  give 
Instructions  requested  by  plaintlft.  These  as- 
signments' may  be  considered  together.  The 
Instructions,  of  the  giving  and  refusal  of 
frhich  la  complained,  are  as  follows: 

No.  2.  "Gentlemen  of  the  jury,  as  to  the  law 
)D  this  case  you  are  instructed  that  the  plain- 
tiff must  recover  on  the  strength  of  his  own  title, 
and  that  in  case  you  find  be  was  the  owner  of 
one  black  sow  with  white  feet  and  nose,  branded 
'7'  on  left  shoulder,  and  about  three  years  old, 
marked  underbit  and  split  in  each  ear  and  crop 
off  each  ear,  then  you  will  find  for  the  plaintiff 
.in  the  sum  $25,  or  such  other  amount  as  yon 
may  find   that  said  sow  was  worth  less  than 


"If,  on  the  contrary,  you  believe  that  Denton 
Mauldin,  in  pursuance  of  instructions  from  one 
T.  W.  Bell,  found  the  sow  with  white  feet  and 
nose,  branded  '7'  on  left  shoulder  and  about  three 
years  old,  marked  underbit  and  split  in  each  ear 
and  crop  off  each  ear,  and  that  said  sow  was  the 
property  of  Mr.  Bell,  then  yon  will  find  for  the 
defendant." 

No.  3.  "You  are  further  instructed,  gentlemen 
of  the  jury,  that  one  black  sow  with  white  feet 
and  nose,  branded  'T  on  the  left  shoulder,  about 
three  years  old,  marked  underbit  and  split  in 
each  ear  and  crop  off  each  ear,  may  have  been 
the  property  of  either  Mr.  Simpson  or  Mr.  Bell. 
However,  if  you  find  that  Mr.  Simpson  purchas- 
ed the  sow  herein  from  one  Mr.  Smith  and  plac- 
ed his  brand  on  the  left  shoulder,  then  you  will 
find  for  the  plaintiff.  However,  if  you  find  that 
the  brand  '7'  was  placed  on  the  left  shoulder 
when  said  animal  was  in  truth  and  in  fact  the 
property  of  Mr.  BeU,  then  yon  will  find  for  the 
defendant. 

"That  the  matter  in  controversy  in  this  suit  Is 
the  ownership  of  this  sow  in  controversy,  and 
that  it  is  for  the  jury  to  determine  from  all  the 
facts  and  circumstances  in  the  evidence  who  is 
the  owner  of  the  sow,  and  if  they  find  from  a 
fair  preponderance  of  the  evidence  that  the  sow 
is  the  property  of  Mr.  Simpson,  their  verdict 
should  be  for  him.  If  they  do  not  find  he  is  the 
owner  of  the  sow,  then  their  verdict  should  be 
for  the  defendant" 

("By  the  court  refused  on  the  ground  that  it 
is  covered  by  instructions.  Plamtifl  excepts. 
E^Kceptiona  allowed.  J.  Boss  Bailey,  County 
Judge.") 

The  first  two  Instructions  given  by  the 
court  are,  i>erhaps,  not  very  aptly  drawn, 
but  they  state  correctly  the  issues  to  be  de- 
termined by  the  Jury,  and  more  favorably 
to  the  plaintiff  than  he  was  entitled,  since  In 
this  action  plaintiff's  right  to  recovery  rested 
on  the  ownership  of  the  animal  in  question, 
and  unless  plaintiff  was  the  owner  thereof, 
he  was  not  entitled  to  recover,  regardless 
of  whether  the  defendant  Bell  owned  the 
animal  in  question  or  not.  The  only  com- 
plaint of  these  instructions  made  by  plain- 
tiff Is  that  they  confine  the  Jury  too  strictly 
to  the  description  of  the  sow,  contained  In 
che  bill  of  particulars  and  affidavit  in  re- 
plevin of  plaintiff.  It  seems  from  the  evi- 
dence that,  while  the  sow  In  controversy 
is  alleged  to  be  three  years  old,  she  bad  es- 
caped the  vicissitudes  of  porcine  life  for  even 
a  longer  period,  and  up  to  the  time  of  the 
Starting  of  this  suit  arrived  at  the  age  of 
five  years.  We  think,  however,  that  no 
prejudice  resulted  to  the  plaintiff  from  these 


instructions,  since  both  parties  at  the  trial 
rested  the  codtest  upon  their  ownership  of 
the  animal  In  question,  who  seems  from  the 
record  to  have  been  submitted  to  the  exami- 
nation of  the  Jury,  and  no  question  was  made 
or  was  raised  by  the  defendant  as  to  ber 
age.  We  therefore  conclude  that  the  court 
committed  no  prejudicial  error  In  giving  the 
two  instructions'  complained  of.  The  last 
instruction  above  quoted,  requested  by  the 
plaintiff,  merely  stated  the  issues  theretofore 
presented  to  the  jury  by  instructions  of  the 
court  in  another  form;  and  it  is  well  set- 
tled that  where  the  court  has  by  its-  own  in- 
structions fully  covered  the  ground  covered 
b^  instruction  requested,  it  is  not  error  to  re- 
fuse such  instruction. 

We  find  no  reversible  error  In  this  record, 
and  the  Judgment  of  the  court  should  there- 
fore be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


EARIiEY  et  al  V.  JOHNSON.    (No.  7211J 
(Supreme  Court  of  Oklahoma.    Oct.  10,  1916.) 

(ByUdbui  iy  the  Court.) 

1.  Appeal  and  Ebbob  <S=»1001(3)— Bjbview- 
QuEsnoiTs  OP  Fact— SuFFiciENOT  of  En- 

DENCB. 

Where  a  verdict  cannot  be  justified  upon 
any  hypothesis  presented  by  the  evidence,  it  win 
not  be  allowed  to  stand.  The  jury  are  not  per- 
mitted to  disregard  the  law  and  the  evidence 
and  decide  a  case  merely  upon  their  own  whim 
or  according  to  what  their  notion  of  equity  be- 
tween the  parties  may  be. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3834;  Dec.  Dig.  «=> 
1001(5).] 

2.  Appeal  ahd  Ebbob  «=>1001(3)— Review- 
Questions  OP  Fact— SuFPiciENCT  of  Evi- 
dence. 

It  is  only  where  the  verdict  cannot  be  Justi- 
fied upon  any  hypothesis  presented  by  the  evi- 
dence that  it  should  be  set  aside  on  ue  ground 
that  it  is  a  compromise  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3834;  Dec.  Di«.  «=> 
1001(3).] 

8.  Sales  «=5>3B9(1)— Action  fob  Pbice — Sur- 

piciENCT  OF  Evidence. 
Evidence  examined,  and  held  to  support  the 
verdict. 

[Ed.  Note. — For  other  cases,  see. Sales.  Cent 
Dig.  gS  1058,  105T;    Dec.  Dig.  ®=»359(1).] 

Error  to  County  Court,  Qrady  County;  X. 
M.  Williams,  Judge. 

Action  by  H.  B.  Johnson  against  Oscar 
Elarley  and  another.    Judgment  for  plaintiff, 

and  defendants  bring  error.    Affirmed. 

Riddle  &  Hammerly,  of  Chlchasha,  for 
plaintiffs  in  error.  Bond,  Melton  &  Melton, 
of  Chickasha,  for  defendant  In  error. 

HARDT,  J.  Johnson  sued  Earley  and 
Brown  to  recover  the  ptirchase  price  of  four 
head  of  cattle,  amounting  to  $180,  or  $45 
per  head.  The  Jury  awarded  plaintiff  a  ver- 
dict for  $90,  and  defendants  appeal. 
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All  the  assignments  of  error  may  be  con- 
sidered under  the  one  proi)osltlon  that  there 
Is  no  evidence  to  support  a  recovery  on  be- 
half of  plaintur  for  the  value  of  two  head 
of  cattle,  and  that  the  verdict  Is  the  result  of 
a  compromise  by  the  Jury,  to  the  prejudice 
of  the  defendants.  Defendants  claim  that  un- 
der the  evidence  the  verdict  should  have  been 
either  for  the  fall  amount,  the  value  of  four 
head,  or  for  defendants,  and  that  there  was 
no  evidence  upon  which  the  verdict  could  be 
based. 

[1]  Where  a  verdict  cannot  be  Justified 
upon  any  hypothesis  presented  by  the  evi- 
dence, it  would  be  unjust  to  permit  it  to  stand. 
The  Jury  are  not  permitted  to  disregard 
the  law  and  the  evidence  and  arbitrate  the 
matters  submitted  to  them  according  to  their 
own  theories  of  what  may  be  right  between 
the  parties,  wlilch  Is  In  reality  deciding  it 
merely  according  to  their  own  wltlm,  and  in 
disregard  of  the  evidence  given  at  the  trial. 
2  Thompson  on  Trials,  {  2606;  Thompson  v. 
Burtls  et  aL,  65  Kan.  674,  70  Pac.  603 ;  Whit- 
ney V.  Uilwankee,  65  Wis.  409,  27  N.  W.  39; 
Gartner  v.  Saxon,  19  R.  I.  461.  36  AtL  1132; 
Schrader  v.  Hoover,  87  Iowa,  654,  64  N.  W. 
463. 

[2]  However,  it  Is  only  where  the  verdict 
of  the  Jury  cannot  be  Justified  upon  any  hy- 
pothesis presented  by  the  evidence  that  it 
should  be  set  aside  on  the  ground  that  it  Is 
a  compromise  verdict  Woolsey  v.  Zleglar, 
32  OkL  715,  123  Pac.  164. 

[I]  PlaintUTs  bUl  of  particulars  aUeged 
that  plaintiff  had  sold  defendants  234  head  of 
cattle  at  an  agreed  price  of  |46  per  head, 
with  the  understanding  that,  in  case  plain- 
tiff owned  and  delivered  man  than  that 
amount,  defendants  would  jtay  $45  per  head 
for  each  additional  head.  PlainUffs  evidence 
showed  that  about  April  1,  1914,  he  delivered 
to  defendants  212  head,  210  of  which  were 
gathered  and  delivered  at  a  certain  pasture 
where  they  were  counted  by  both  parties; 
all  agreeing  that  the  count  of  210  was  cor- 
rect. Two  other  head  were  at  a  farmhouse 
in  the  neighborhood,  and  were  accepted  -by 
defendants. 

El  Anderson,  a  witness  on  behalf  of  plain- 
tiff, testified:  That  he  was  acquainted  with 
the  ranch  where  the  cattle  were  located  and 
wltb  the  cattle  In  question.  That  he  assist- 
ed In  gathering  them  when  they  were  deliver- 
ed, and  that  said  cattle  were  driven  through 
a  hog  lot  and  tallied  Into  a  grass  pasture 
separate  from  the  pasture  In  which  they  were 
gathered;  the  two  pastures  being  separated 
by  a  wire  fence  which  was  In  good  repair. 
Some  time  after  the  delivery,  witness  rode 
through  the  pasture  where  the  cattle  had 
been  gathered  and  found  four  head  of  cattle 
therein,  which  he  drove  Into  a  hog  lot  adja- 
cent to  the  pasture  and  reported  the  fact 
to  plalntift.    That  in  his  best  Judgment  these 


four  cattle  bad  not  been  gathered  or  d^ver- 
ed  to  defendant 

J.  E.  Brown,  one  of  the  defendants,  testi- 
fied that  he  and  the  plaintiff  counted  the  cat- 
tle at  the  time  they  were  delivered,  and  both 
counted  210  head;  that  when  advised  that 
Anderson  had  gathered  4  additional  head  he 
Immediately  went  to  the  ranch  and  saw  them. 
He  identified  one  of  the  four  as  having  been 
counted  and  delivered  the  day  before. 

Defendant  Earley  testified  that  he  saw  the 
four  cattle  that  Anderson  gathered,  and  be 
knows  that  one  of  these  cattle  bad  been 
counted  the  day  before.  The  one  claimed  by 
Brown  and  Earley  to  have  been  counted  at 
the  time  of  the  first  delivery  was  a  roan 
heifer. 

Charles  Hobbs,  a  witness  for  defendants, 
testified  that  he  was  present  at  the  time  the 
cattle  were  counted  and  delivered,  and  that 
he  afterwards  saw  the  four  head  for  which 
plaintiff  seeks  a  recovery,  and  that  among 
the  four  was  a  yellow  yearling  which  had 
been  gathered  the  day  before. 

The  issue  was  whether  the  four  head  for 
which  plaintiff  sued  were  Included  In  the  210 
head  at  the  time  they  were  counted  and  de- 
livered, or  whether  they  were  subsequently 
rounded  up,  and  the  evidence  of  plaintiff 
tended  to  show  that  none  of  the  four  head 
were  In  the  first  lot,  and,  had  the  Jury  taken 
plaintUTs  theory  and  believed  the  evidence 
offered  In  his  behalf,  they  would  have  been 
Justified  In  returning  a  verdict  for  the  full 
amount  datmed.  On  the  other  hand,  the 
evidence  of  defendants  was  to  the  effect  that, 
of  the  four,  a  roan  heifer  and  a  yellow  year- 
ling had  been  previously  gathered  and  deliver- 
ed. The  Jury  had  a  right  to  believe  this  evi- 
dence, and,  so  believing,  it  was  their  duty 
to  return  a  verdict  In  favor  of  plaintiff  for 
two  head  only. 

The  sole  question  hi  this  case  being  wheth- 
er there  was  sufficient  testimony  to  sustain 
the  verdict  It  appears  from  the  foregoing 
that  there  was,  and,  this  being  true,  the 
Judgment  rendered  on  the  verdict  Is  correct 
and  the  case  should  be,  and  is,  hereby  affirm- 
ed. All  the  Justices  concur,  except  E^ANE; 
0.  Jn  absent 


MAINE  et  aL  ▼.  EDMONDS.    (No.  5248.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Sytlahu*  hy  the  Covrt.) 

1.  Names  «=33— Middle  Name, 

The  law  does  not  generally  recognize  a  mid- 
dle name,  bat  looks  rather  to  the  identity  of  the 
individual,  and  when  this  identity  is  established, 
tbis  is  all  that  the  law  requires. 

[Ed.  Note. — ^For  other  cases,  see  Names,  Cent 
Dig.  S  2 ;  Dec.  Dig.  «=33.] 

2.  Names  «=:>6— iNmAi^s. 

The  omission  of  or  a  mistake  in  the  nse  of 
an  initial  does  not  affect  the  jurisdiction  of  the 
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court,  wbere  the  right  party  la  actually,  served 
with  process  and  has  appeared  in  court. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  S  5;  Dec.  Dig.  «=3e.] 

3.  NAMSS  «=9l6(l,  2)— IDEK  SONAITS. 

By -the  doctrine  of  idem  sonans,  two  names, 
though  spelled  differently,  if  they  sound  alike 
are  regarded  as  the  same.  Even  slight  difference 
in  their  pronunciation  is  unimportant.  If  the  at- 
tentive ear  finds  difficulty  in  distinguishing  the 
two  names  when  they  are  pronounced,  they  are 
within  the  rule. 

[Ed.  Note.— For  other  cases,  see  Namea,  Cent 
Dig.  SI  12,  13;  Dec.  Dig.  «=»ie(l,  2).] 

4.  Limitation  of  Actions  «=s>2(4)  —  LnciTA- 
TioNS  Applicable— What  Law  Govebns. 

An  action  brought  in  the  courts  of  this  state, 
upon  a  judgment  rendered  in  a  United  States 
commissioner's  court  in  the  Indian  territory,  is 
governed  as  to  the  time  in  which  an  action  there- 
on will  be  barred  by  the  laws  in  force  at  the  time 
the  Judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  8;  Dec.  Dig.  «s>2(4).] 

Error  from  County  Court,  Hughes  County; 
J.  Boss  Bailey,  Judge. 

Action  by  M.  F.  Maine  and  another,  doing 
business  as  the  Equitable  Manufacturing 
Company,  against  C.  R.  Edmonds.  Judgment 
for  defendant,  and  plalntllla  bring  error. 
Reversed  and  remanded,  with  directions. 

Milton  Brown,  of  Oklahoma  City,  and  L. 

5.  Fawcett,  of  Holdenville,  for  plaintiffs  in 
error.  Cruuip  &  Skinner,  of  Holdeayllle,  for 
defendant  In  error. 

HARDY,  J.  Plaintiffs  In  error  as  plain- 
tiffs commenced  an  action  in  a  Justice  court 
of  Hughes  county,  against  the  defendant  In 
error,  to  recover  upon  a  Judgment  rendered 
against  him  in  favor  of  plaintiffs  In  the 
United  States  commissioner's  court  at  South 
McAlester,  Ind.  T.  The  parties  occupy  the 
same  position  here  which  they  occupied  in 
the  trial  court,  and  will  be  referred  to  ac- 
cordingly. The  defendant  demurred  to  plain- 
tiffs' bill  of  particulars,  which  demurrer  was 
overruled,  and  the  defendant  declined  to 
plead  further,  whereupon  Judgment  was  ren- 
dered against  him  and  he  appealed  to  the 
county  court  He  again  insisted  upon  his 
demurrer  in  the  county  court,  and  same  was 
sustained.  Plaintiffs  declined  to  plead  fur- 
ther, whereupon  Judgment  was  rendered,  dis- 
missing the  action  at  their  cost,  from  which 
they  prosecute  error. 

The  only  qtiestlon  presented  Is  whether 
plaintiffs'  bill  of  particulars  states  a  cause  of 
action.  They  alleged  the  beginning  of  the 
original  action  In  the  United  States  commis- 
sioner's court  at  South  McAlester,  Ind.  T., 
the  issuance  and  service  of  summons  upon 
defendant,  and  the  rendition  of  the  Judgment 
on  November  12,  1903.  A  certified  copy  of 
the  transcript  of  said  Judgment  Is  attached 
to  the  bill  of  particulars.  Plaintiffs  also  al,- 
leged  a  state  of  facts  showing  Jurisdiction  of 
the  commissioner's  court  to  render  said  Judg- 
ment, and  then  plead  section  4487,  Mans- 


field's Digest  of  the  Laws  of  Arkansas  (Ind. 
T.  Ann.  Stat.  |  2954),  IlmlUng  the  time  in 
which  actions  may  be  brought  upon  Judg- 
ments. They  then  allege  that  said  section 
was  in  force  at  the  time  this  suit  was  begun, 
and  that  It  governed  as  to  the  limitation  o{ 
time  in  which  a  suit  might  be  brought  on  said 
Judgment  They  further  allege  the  amoaot 
due  thereon,  and  that  same  was  unpaid.  No 
execution  was  Issued  upon  said  Judgment 
neither  was  there  a  transcript  of  the  same 
filed  in  the  United  States  Court  for  the  Indi- 
an Territory  at  South  McAlester,  or  else- 
where in  said  Indian  Territory. 

[1, 2]  The  present  action  is  against  C.  B. 
Edmonds.    The  transcript  of  the  proceeding! 
in' the  commissioner's  court  shows  the  pro- 
ceedings there  to  have  been  against  C.  E.  Ed- 
munds, and  one  of  the  principal  questions 
raised  by  the  demurrer  to  the  bill  of  partica- 
lars  was  the  identity  of  the  defendant  in  the 
case  at  bar  with  that  of  the  defendant  in 
the  Judgment  rendered  In  the  United  States 
commissioner's  court;   it  being  diluted  that 
there  is  no  sncb  similarity  of  names  as  would 
warrant  the '  rendition  of  Judgment  herehi 
against  the  defendant    If  we  concede  that 
this  question  can  be  raised  by  demurrer,  the 
court  would  not  be  Justified  in  sustaining  it 
on  that  ground.    The  biU  of  particulars  al- 
leged that  plaintiff  commenced  an  action  in 
the    United     States    commissioner's    court 
against  defendant,  and  that  summons  was 
aenred    upon   him    and    Judgment    rendered 
against  him  therein.    These  allegations  were 
admitted  by  the  demurrer.    One  of  the  objec- 
tions was  based  upon  the  fftct  that  the  middle 
letter   or   Initial    of   defendant's    name,  as 
contained  in  the  transcript  of  the  Judgment, 
was  different  from  that  by  which  he  was 
sued  in  the  present  proceeding,  and  it  is 
claimed  that  this  error  in  the  middle  letter 
or  initial  of  defendant's  name  was  fatal  to 
a  recovery  herein.    It  Is  generally  held  that 
the  law  does  not  recognize  a  middle  name, 
but  looks  to  the  identity  of  the  indlridual, 
and  when  this  Indentity  is  clearly  establish- 
ed, that  is  all  that  the  law  requires,  and  an 
omission  of  or  a  mistake  in  an  initial  does 
not  affect  the  Jurisdiction  of  the  court  where 
the  ri^ht  party  is  actually  served  with  process 
and  appeared  in  court     21  A.  &  E.   Elncy. 
Law  (2d  Ed.)  307 ;  29  Cya  265 ;  D'Autremont 
et  al.  ▼.  Anderson  Iron  Co.  et  aL,  15  Ann. 
Cas.  114,  note;   1  Am.  Bui.  Cases,  1;  Frank- 
lin et  al.  V.  Talmadge,  5  Johns.  (N.  T.)  &4. 
1  Am.  RuL  Cas.  36 ;   Ekimundson  v.  State,  17 
Ala.  179,  52  Am.  Dec.  169. 

[8]  Neither  Is  there  any  merit  In  the  con- 
tention that  because  the  defendant's  sorname 
Is  spelled  differently  the  demurrer  should  be 
sustained.  The  law  does  not  regard  the 
spelling  of  names  so  much  as  thdr  sound. 
By  the  doctrine  of  idem  sonans  if  two  name^. 
both  spelled  differently,  sound  aUke,  the} 
are  to  be  regarded  as  the  sama    No  definiU' 
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rules  exist  for  the  speUlng  and  pronuncia- 
tion of  the  names  of  persona,  and  great  lati- 
tude Is  allowed  therein,  and  In  all  legal  pro- 
ceedings If  two  names  as  commonly  pro- 
nouuced  In  the  English  language,  though 
spelled  differently,  sound  alike,  a  variance 
in  their  tipeUlng  is  ImmaterlaL  Even  slight 
difference  In  their  pronunciation  Is  uulm- 
iwrtant  If  the  attentive  ear  finds  difficulty 
in  distinguishing  the  two  names  when  they 
lire  pronounced,  they  are  Idem  sonans.  29 
Cyc  272:  21  A.  &  E.  Ency.  Law  (2d  Ed.)  313. 
In  Edmundson  v.  State,  supra,  the  plalntlH 
was  Indicted  by  the  name  of  Edmlndson  and 
It  was  said  that  the  difference  In  the  sound 
of  the  two  names.  If  any,  was  too  refined  to 
le  ordinarily  observed.  Here  there  Is  no  per- 
ceptible difference  In  the  pronunciation  of 
of  the  names  Edmonds  and  Edmunds,  and, 
though  spelled  differently,  when  pronounced 
according  to  commonly  accepted  methods  and 
rules,  convey  to  the  ear  sounds  Identical 
with  each  other  and  are  clearly  within  the 
rule  stated. 

(4]  The  other  question  urged  upon  the  de- 
murrer 1b  that  the  cause  of  action  upon  said 
judgment  was  barred  by  the  statute  of  limi- 
tations, and  this  contention  Is  based  upon 
the  proposition  that  the  statutes  of  limita- 
tion of  the  state  of  Oklahoma  extended  over 
and  put  in  force  throughout  the  state  by  the 
Schedule  to  the  Constitution  apply,  and  that 
by  said  statutes  a  Judgment  becomes  dormant 
at  the  expiration  of  five  years  from  Its  rendi- 
tion, where  no  execution  is  issued  thereon, 
and  that  an  action  to  revive  same  should 
be  brought  within  one  year  after  it  became 
dormant.  Sections  5153  and  5300,  Bev.  Laws 
1910.  Section  1  of  the  Schedule  to  the  Con- 
stitution (Wm.  Ann.  |  365),  provides: 

"No  existing  rights,  actions,  suits,  proceedings, 
contracts,  or  claims  shall  be  affected  by  the 
change  in  tlie  forms  of  government,  but  all  shall 
continue  as  if  no  change  in  the  forms  of  govern- 
ment bad  taken  place.    *    *    * " 

This  section  of  the  Schedule  was  considered 
In  Patterson  v.  Bousney,  169  Pac.  636  (not  yet 
officially  reported).  That  was  an  action  upon 
a  promissory  note  executed  and  made  payable 
in  the  Indian  Territory,  which  had  matured 
prior  to  the  admission  of  the  state,  and  had 
been  subjected  to  the  running  of  the  statute 
of  limitations,  as  contained  In  section  4485, 
Mansfield's  Digest  of  the  Laws  of  Arkansas. 
Action  was  commenced  after  statehood,  and 
the  question  was  whether  the  action  was 
governed  as  to  the  time  in  which  it  should  be 
commenced  by  the  statutes  of  limitations  of 
the  state  of  Arkansas  or  by  the  laws  of  Okla- 
homa Territory  extended  over  the  state  by 
the  Schedule  to  the  (institution ;  and  it  was 
held  that  section  4485,  Mansfield's  Digest  was 
applicable  thereta  In  the  course  of  the  opin- 
ion it  was  said: 

"It  appears  that  the  purpose  of  adopting  the 
provisions  of  the  Schedule  is,  as  expressed  there- 
hi,  to  declare  that  existing  rights,  contracts,  and 
claim»  shall  continue  as  if  no  change  in  the  form 


of  government  had  taken  place;  that  is,  they 
shaU  continue  to  exist  and  be  capable  of  enforce- 
ment without  being  liable  to  be  defeated  by  the 
plea  of  limitation  for  the  same  period  of  time 
they  would  have  thus  continued  under  the  laws 
la  force  at  the  time  the  cause  of  action  accrued." 

Following  the  decision  in  that  case,  the 
statutes  of  limitations  In  force  upon  the  date 
of  the  admission  of  the  state  into  the  Union 
would  continue  in  force  as  to  such  judgment, 
and  the  time  in  which  action  might  be 
brought  thereon  would  be  regulated  thereby. 
Section  4487,  Mansfield's  Digest,  which  was 
specifically  pleaded  and  relied  upon,  was  In 
force  at  the  time,  and  is  as  follows: 

"Actions  OB  all  judgments  and  decrees  shall 
be  commenced  within  ten  years  after  the  cause 
of  action  shall  accrne,  and  not  afterward." 

Under  this  section  plaintiffs  had  ten  years 
from  the  date  of  the  rendition  of  said  judg- 
ment in  which  to  commence  an  action  upon 
the  same,  and  the  fact  that  no  execution  was 
issued  thereon  within  five  years  from  the 
date  of  said  Judgment  would  not  render  it 
dormant  Beaves  t.  Turner,  20  OkL  492,  94 
Pac.  543.  This  action  was  commenced  on 
January  9,  1912,  which  was  less  than  ten 
years  from  the  date  of  the  Judgment,  and 
therefore  was  not  barred. 

It  follows  that  the  court  erred  in  sustaining 
the  demurrer  to  the  bill  of  particulars,  and 
its  action  thereon  is  reversed,  and  this  case 
is  remanded,  with  directions  to  reinstate 
same  and  for  further  proceedings  in  accord- 
ance herewith.  All  the  Justices  concur,  ex- 
cept KANE,  C.  J.,  absent 


PURCELL  MILL  St  ELEVATOR  CO.  v. 

CANADIAN  VALLEY  CONST.  CO. 

et  aL  (No.  7161.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(8vllahu»  by  tk«  Court.) 

1.  Bnxs  AND  NoTKS  «s»10e— Vauditt— Le- 

GALITT   OF   CONBIDEBATION. 

A  note  given  to  a  construction  company 
made  and  delivered  in  the  Indian  Territory,  to 
aid  in  the  construction  of  a  line  of  railroad  into 
a  certain  town,  on  condition  that  said  road  bs- 
completed  and  in  operation  into  said  place  by  a 
date  specified  in  said  note,  is  not  illegal  or 
against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  219,  225-232;  Dec.  Dig. 
®=>106.] 

2.  Bills  and  Notes  «=>92(1)  —  Vauditt  — 
considebation. 

Such  .note  may  be  accepted  and  enforced  by 
the  construction  company  even  though  ft  be 
engaged  in  the  construction  of  said  road  at  the 
time  the  note  was  executed  and  delivered,  and 
payment  thereof  cannot  be  defeated  on  the  plea 
of  want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  166;    Dec.  Dig.  <8=»92(1).] 

3.  Pasties   e=59(2)— Change   of  Pabtie*— 
Transfeb  OF  Interest. 

Where  the  interest  of  a  party  in  the  sub- 
ject-matter of  an  action  is  transferred,  it  is  not 
error  for  the  court  to  permit  the  person  to  whom 
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snch  interest  is  transferred  to  be  substitated  for 
the  original  party  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  §i  91,  02;   Dec.  Dig.  «=.59(2).] 

4.  Bnxs  AHD  Koras  «=>443(3)  —  Actionb  — 
RiOB,T  OF  Action— Iniebbst  in  Note. 

Where  a  bonus  note  to  aid  in  the  construc- 
tion of  a  line  of  railroad  was  executed  and  de- 
Uvered  to  a  construction  company,  and  said  line 
of  railroad  was  completed  by  the  construction 
company  according  to  the  conditions  of  said 
note,  and  thereafter  the  construction  company 
was  placed  in  the  hands  of  a  receiver,  who,  upon 
order  of  the  court  in  which  such  receivership 
proceedings  were  pending,  assigned  and  deliv- 
ered said  note  to  tbe  receiver  of  the  railway 
company,  and  thereafter  by  order  of  the  court 
the  assets  of  the  railway  company,  including 
said  bonus  note,  were  sold  to  one  Q.,  who  pur- 
chased on  behalf  of,  and  afterwards  conveyed 
and  delivered  to,  plaintiff  railroad  company, 
which  sale  was  confirmed  by  the  court  ordering 
same,  held,  that  plaintiff  railroad  company  was 
entitled  to  maintain  an  action  on  said  note. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  8  1390;  Dec.  Dig.  <8=>443(3).] 

5.  Appeal  and  Bbbob  iS=>757(3)  —  Beiets  — 
Requisites. 

Assignments  of  error  baaed  upon  the  admis- 
sion of  testimony  will  not  be  considered,  where 
the  full  substance  of  the  testimony  the  admu- 
eion  of  which  is  complained  of,  with  the  specific 
objections  thereto,  is  not  set  out  in_  the  briefs 
of  plaintiff  in  error  in  compliance  with  rule  28 
of  this  court  (137  Pac.  xi). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B^ror,  Cent  Dig.  i  3092;  Dec.  Dig.  «=»767(3).] 

Error  from  District  Court,  McClaln  Coun- 
ty;  R.  McMillan,  Judge. 

Action  by  the  Canadian  Valley  Construc- 
tion Company  against  the  Purcell  Mill  & 
Enevator  Company.  The  Oklahoma  Central 
Railroad  Company  was  substituted  as  plain- 
tiff. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed.' 

J.  W.  Hocker,  of  Los  Angeles,  CaL,"  for 
plaintiff  In  error.  J.  B.  Dudley,  of  Norman, 
for  defendant  In  error. 

HARDT,  J.  The  Canadian  Valley  Con- 
struction Company,  a  corporation,  which  will 
be  hereinafter  referred  to  as  the  "construc- 
tion company,"  commenced  this  action  in  the 
district  court  of  McClaln  county,  against 
the  Purcell  Mill  &  Elevator  Company,  a  cor- 
poration, hereinafter  referred  to  as  the  "de- 
fendant," to  recover  upon  a  certain  bonus 
note  executed  and  delivered  to  it  by  defend- 
ant on  January  15, 1906,  In  words  and  figures 
as  follows: 
"182.  Purcell,  I.  T.,  Jany.  IB,  1906. 

"In  consideration  of  the  Canadian  Valley 
Construction  Company  building,  or  causing  to 
be  built  from  or  near  Lehigh,  Indian  Territory, 
into  the  city  of  Purcell,  Indian  Territory,  a 
standard  gauge  railroad,  I  hereby  promise  to 
pay  to  said  Canadian  Valley  Construction  Com- 
pany, or  its  assigns,  as  soon  as  said  railroad  is 
built  into  Purcell,  the  sum  of  two  thousand  and 
no/ too  dollars. 

"Unless  said  road  is  constructed  and  operated 
into  Purcell,  I.  T.,  on  or  before  June  1,  1907, 
this  obligation  of  payment  to  be  void. 

"The  PurceU  Mill  &  Ele.  Co., 
"By  C.  J.  Wolaver,  Mgr.'' 


Thereafter  the  Oklahoma  Central  Railroad 
Company  was  substituted  as  plaintiff,  and 
upon  trial  recovered  Judgment  against  de- 
fendant for  the  amount  due  upon  said  bonus 
note,  and  defendant  prosecutes  error. 

[1]  The  note  is  said  to  be  void  because  the 
giving  thereof  was  against  public  policy. 
Having  been  executed  and  delivered  in  the 
Indian  Territory,  prior  to  statehood,  its  va- 
lidity must  be  determined  by  the  laws  In  force 
in  that  Jurisdiction  at  the  time  of  Its  execn- 
tion.  The  note  by  Its  terms  was  made  pay- 
able to  the  construction  company  In  consider- 
ation of  said  company  building,  or  causing 
to  be  built,  from  or  near  Lehigh,  Into  the 
city  of  Purcell,  a  standard  gauge  railroad. 
The  railroad  was  built  by  the  construction 
company  under  a  contract  with  the  Okla- 
homa Central  Railway  Company,  and  was 
completed  and  in  operation  between  Lehigh 
and  Purcell  by  the  time  specified  in  said  note. 
The  construction  company  borrowed  money, 
using  the  note  as  collateral,  and  used  sane 
in  the  construction  of  said  railroad,  and  it 
is  shown  that  no  officer  or  stockholder  of  the 
company  received  any  personal  benefit  there- 
from, nor  was  the  road  deflected  from  the 
original  survey;  and  the  trial  court  found 
that  said  note  was  executed  for  a  valuable 
consideration  and  without  any  fraud  or  mis- 
representation upon  the  part  of  the  original 
payee,  and  that  the  terms  and  conditions  of 
said  note  were  fully  compiled  with. 

In  Farrlngton  v.  Stuckey,  7  Ind.  T.  364, 101 
S.  W.  647,  the  Court  of  Appeals  of  the  Indian 
Territory  held  valid  a  note  of  the  character 
here  Involved,  and  in  the  syllabus  of  that 
case  It  is  said: 

"A  contract  of  a  railroad  company  to  con- 
struct its  railroad  through  a  town  in  considera- 
tion of  a  bonus  is  not  void  as  against  public 
policy,  so  as  to  render  the  note  given  for  the 
tMnns    unenforceable." 

In  the  opinion  by  Mr.  Justice  Townaend,  It 
was  said: 

"If  this  bonus  was  contributed  to  the  WiHiam 
Kenefick  Company,  who  were  constructing  this 
road,  or  the  railroad  company,  in  order  to  get  t 
road  constructed  through  the  town  of  Henrietta, 
and  the  same  was  an  open  transaction,  free  from 
any  corrupt  purpose  on  the  part  of  the  stock- 
holders, officers,  or  agents  of  said  railroad  com- 
pany, and  that  in  pursuance  of  said  bonus  so 
provided  said  road  was  constructed  according 
to  the  terms  of  the  contract,  why  should  the 
same  not  be  upheld  and  be  a  valid  and  bindinf 
contract  upon  appellant  and  other  parties  so 
contracting?" 

This  case  was  appealed  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  and 
was  there  affirmed,  in  Farrlngton  y.  Stuckej, 
165  Fed.  325,  91  C.  C.  A.  311,  where  it  was 
said  In  the  syllabus: 

"A  voluntary  contract  by  individuals  for  the 
payment  to  a  railroad  company  of  a  bontis 
to  secure  the  construction  of  its  line  on  a  par- 
ticular route  is  not  illegal  or  against  public 
policy,  even  though  the  line  is  thereby  deflected 
from  its  most  natural  and  cheapest  route." 
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In  the  opinion  it  is  said: 

"If  the  construction  company  was  a  mere 
agency  devised  and  employed  by  the  railroad 
compnny  for  the  construction  of  its  line,  and 
in  soliciting  and  receiving  the  bonus  the  former 
was  acting  on  behalf  of  the  latter,  we  are  clear- 
ly of  the  opinion  that  the  transaction  was 
TaUd." 

Tbe  same  questioii  was  inyolved  In  Cobb 
V.  William  Keneflck  Co.,  23  Okl.  440, 100  Pac. 
546.  After  citing  tbe  case  of  Farringtoa  ▼. 
Stuckey,  and  quoting  from  the  (^inicm  both 
of  tbe  Conrt  of  Appeals  of  tbe  Indian  Terri- 
tory and  tbe  Circuit  Court  of  Appeals  for  tbe 
Eighth  Circuit,  this  court  said: 

"In  other  words,  as  will  be  seen  from  the  quo- 
tation just  made,  if  the  evidence  in  this  case  on 
the  trial  shows  that  the  William  Kenefick  Com- 
pany was  a  principal  in  the  building  of  this 
railway,  constructing  it  as  is  conceded  with  its 
own  funds,  and  had  the  right  within  itself  to 
place  the  location  as  in  its  judgment  was  wise, 
or  if  the  bonus  in  fact  went  to  the  railroad  com- 
pany or  to  both,  if  all  parties  were  fully  ap- 
prised of  it  and  the  same  was,  as  is  said  by 
Judge  Townsend,  'an  open  transaction  free  from 
corrupt  purpose  on  the  part  of  the  stockholders, 
officers,  or  agents  of  said  railroad  company, 
then  there  is  no  reason  why  the  contract  made 
with  it  to  secure  the  location  of  the  road  at 
Wagoner  was  not  ralid  and  enforceable." 

The  note  In  question,  being  free  from  fraud 

or    misrepresentation    In    the    procurement 

thereof  and  being  given  to  aid  In  the  con- 

'  Btruction  of  said  railroad,  was  not  void  as 

against  public  policy. 

[2]  Neither  can  tbe  objection  that  said  con- 
tract Is  unilateral  and  unenforceable  be  sus- 
tained. A  note  of  this  character,  given  In  aid 
of  the  construction  of  a  line  of  railroad  on 
condition  that  tbe  road  be  built  to  a  certain 
point  or  completed  by  a  certain  date,  may  be 
enforced  when  said  railroad  Is  completed  ac- 
cording to  the  stipulations  In  said  note,  In 
the  absence  of  fraud  In  tbe  procurement 
thereof  or  circumstances  that  would  make 
the  same  contrary  to  public  policy.  Piper  v. 
Choctaw  N,  T.  &  I.  Co.,  16  OkL  486,  86  Pac 
965;  Guss  v.  Fed.  Trust  Co.,  19  Okl.  138, 
91  Pac.  1045;  Guthrie  &  Western  R.  R.  Co. 
T.  Rhodes,  19  Okl.  21,  91  Pac.  1119,  21  L.  R. 
A.  (N.  S.)  490;  Cooper  v.  Ft  S.  &  W.  Ry. 
Co.,  23  Okl.  189,  99  Pac.  786;  Southard  v. 
A.  V.  &  W.  Ry.  Co.,  24  OkL  408, 103  Pac.  750; 
Cobb  V.  Wm.  Keneflck  Co.,  23  Okl.  440,  100 
Pac.  546;  Ward  v.  M.  K.  &.  O.  Ry.  Co.,  157 
Pac.  776. 

Neither  can  it  be  maintained  that  the  con- 
tract is  wholly  without  consideration,  in 
that  the  construction  company  was  already 
under  obligation  to  build  said  line  of  railroad 
to  the  dty  of  Purcell.  Admitting  this  to  be 
true  would  not  defeat  plalntUfs  right  to  re- 
cover. Tbe  purpose  of  executing  said  note 
was  to  aid  In  the  construction  of  said  rail- 
road, and  the  fact  that  tbe  company  contem- 
plated building  Its  line  into  Purcell  did  not 
prevent  It  from  accepting  contributions  fron) 
citizens  along  the  proposed  route  to  aid  In 
tbe  construction  thereof.  In  addition.  It 
was  a  condition  of  said  note  that  tbe  rail- 


road be  completed  Into  Purcell  and  In  oper- 
ation by  a  certain  time  named  therein,  and 
this  condition  was  complied  with. 

In  Piper  v.  Choctaw  N.  T.  &  I.  Co.,  16  Okl. 
436,  85  Pac.  965,  In  an  action  niton  a  similar 
note,  it  was  said: 

"The  first  objection  urged  is  that  the  trial 
court  erred  in  overruling  defendant's  demurrer 
to  plaintiffs  amended  petition,  and  this  for  the 
reason  that  It  averred  the  railroad  mentioned  in 
the  contract  was  in  process  of  construction  at 
the  time  the  contract  was  executed,  and  there- 
from infers  a  variance  between  the  contract  and 
the  terms  of  the  petition.  We  find  nothing  in 
the  contract  which  determines  whether  the  rail- 
road was  then  in  process  of  construction  or  was 
not.  Neither  are  we  able  to  say  how  the  defend- 
ant could  be  prejudiced  by  the  fact  that  the  rail- 
road, which  he  undertakes  to  aid  in  the  construc- 
tion of,  was  already  in  process  of  building." 

And  again  In  Gnss  v.  Federal  Trust  Co., 
19  OkL  138,  91  Pac.  1046,  where  a  similar  ob- 
jection was  made  to  the  collection  of  a  note 
of  like  character,  the  court  said: 

"It  is  also  contended  by  appellant  in  his  brief, 
as  well  as  alle^  in  his  plea^ng,  that  tltere  was 
no  consideration  for  the  note  in  question,  for 
the  reason  that  the  railroad  company  had  con- 
cluded to  build  the  line  to  Guthrie  before  tiie 
proposition  was  made  by  the  company's  officials 
that  it  would  do  so  if  the  citizens  of  Onthrie 
would  give  notes  of  the  value  of  $50,000.  Even 
if  this  were  true,  it  would  not  defeat  recovery, 
unless  representations  wo'e  made  wliich  deceiv- 
ed the  appellant,  and  without  which  representa- 
tions he  would  not  have  given  the  note  In  con- 
troversy. We  have  read  appellant's  evidence 
carefully,  and  are  fully  satisfied  that  he  was  not 
deceived.  In  fact,  he  does  not  claim  that  be  was 
deceived." 

The  nncontroverted  erldence  shows  that 
tbe  railroad  was  In  fact  built  by  the  con- 
struction company,  and  operated  by  it,  and 
that  before  It  was  delivered  to  the  railway 
company  both  tbe  construction  company  and 
the  railway  company  were  placed  In  the 
hands  of  a  receiver.  There  Is  no  merit  In  Ihe 
contention  that  plaintiff  Is  not  entitled  to  re- 
cover because  the  road  was  built  by  the  rail- 
way company  Instead  of  the  construction 
company. 

[3,4]  It  is  also  urged  that  plaintiff  Okla- 
homa Central  Railroad  Company  Is  not  en- 
titled to  prosecute  this  suit,  for  the  reason 
It  Is  Incapable  In  law  of  taking  title  to  and 
enforcing  payment  of  a  promissory  note. 
Tbe  trial  court  found  that  plaintiff  was  the 
owner  of  tbe  note  in  suit,  and  tbe  evidence 
clearly  supports  this  finding.  Hie  construc- 
tion company  was  placed  in  tbe  hands  of  a 
receiver,  as  was  also  tbe  Oklahoma  Central 
Railway  Company,  for  which  It  was  con- 
structing the  road,  and  by  order  of  the  Unit- 
ed States  District  Court  for  the  Eastern 
District  of  Oklahoma,  In  which  conrt  said  re- 
ceivership proceedings  was  pending,  tbe  re- 
ceiver of  the  construction  company  was  or- 
dered to  assign  and  deliver  to  tbe  receiver  of 
tbe  railway  company  said  note,  which  he  did. 
Thereafter  an  order  was  made  by  said  Unit- 
ed States  court  directing  a  sale  of  all  the 
assets  of  tbe  Oklahoma  Central  Railway 
Company,  and  on  July  31,  1914,  pucsuant  to. 
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said  order,  all  the  assets  of  the  Oklahoma 
Central  Railway  Company,  including  said 
note,  were  sold  to  one  Francis  X.  Qulnn, 
which  sale  was  confirmed  by  said  court. 

The  purchase  by  Qulnn  was  for  and  on  be- 
half of  the  plaintiff  Oklahoma  Central  Rail- 
road Company,  and  the  property  so  purchas- 
ed was  conveyed  to  plaintiff. 

We  are  not  cited  to  any  statute  or  decision 
which  would  prevent  the  plaintiff  acquiring 
said  note  and  enforcing  collection  thereof  un- 
der the  circumstances  disclosed  by  the  evi- 
dence, nor  do  we  know  of  any;  and,  in  the 
absence  of  a  controlling  statute  or  a  decision 
announcing  such  a  rule  of  law,  we  are  una- 
ble to  see  how  defendant  can  urge  this  aues- 
tlon  or  be  prejudiced  by  allowing  plaintiff  to 
maintain  the  action.  Under  section  4695,  Re- 
vised Laws  1910,  where  the  interest  of  a 
party  or  parties  In  the  subject-matter  of  a 
pending  suit  are  transferred.  It  Is  proper  for 
the  court  to  permit  the  person  to  whom  said 
interest  is  transferred  to  be  substituted  for 
the  original  party  to  the  action,  or  the  ac- 
tion may  be  continued  in  the  name  of  the 
original  party,  and  the  court  committed  no 
error  in  permitting  plaintiff  to  be  substitut- 
ed in  lieu  of  the  construction  company,  An- 
derson V.  Ferguson  et  aL,  12  Okl.  307,  71 
Pac.  225. 

There  are  many  assignments  of  error  based 
upon  the  admission  of  evidence,  but  defend- 
ant's brief  fails  to  comply  with  rule  26  of 
this  court  (137  Pac.  xi),  requiring  the  full 
substance  of  the  testimony  to  be  set  out 
therein,  with  the  spedflc  objection  thereto, 
and  we  will  not  consider  these  assignments. 
Avants  V.  Broner,  39  Okl.  730,  136  Pac.  593 ; 
New  Vinita  Hdw.  Co.  v.  Porter,  46  Okl.  470, 
146  Pac.  14. 

The  Judgment  is  affirmed.  All  the  Justices 
concur,  except  SHARP,  J.,  disqualified 


MIDLAND  SAYINGS  &  LOAN  CO.  t.  SUM- 
IfERS  et  al.     (No.  7160.) 

(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Svttabut  by  the  Court.) 

Bi;i]:.Diiio  AND  LoAR  Associations  «s»46(9)— 

Loans— Pkbmiums—Usuby. 
Cause  remanded,  with  directions  to  the 
trial  court  to  modify  judgment  in  harmony 
with  the  rule  approved  hi  the  case  of  Midland 
Savings  &  Lioan  Co.  v.  Deaton  et  aL,  157 
Pac.  285. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  {$  6,  69;  Dec 
Dig.  <S=»46(9). 

Error  from  District  Court,  Creek  County; 
Wade  S.  Staufleld,  Judge. 

Action  by  the  Midland  Savings  &  Loan 
Company  against  Rozie  H.  Summers  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  error.  Remanded,  with  directions 
to  modify. 


Smith  &  Walker,  of  Sapnlpa,  and  A.  J. 
Bryant,  of  Denver,  Colo.,  for  plaintiff  In  er 
ror.  J.  R.  Miller,  of  Sapulpa  (T.  R.  Dean,  of 
Sapulpa,  of  counsel),  for  defendants  in  error. 

KANE,  O.  J.  This  was  a  suit  to  forecluse 
a  real  estate  mortgage,  commenced  by  the 
Midland  Savings  &  Loan  Company,  a  Colora- 
do corporation,  as  plaintiff,  against  Roxie  H. 
Summers  and  John  B.  Summers,  who  were 
residents  of  Oklahoma.  Roxie  H.  Summers, 
it  seems,  was  the  owner  by  purchase  of  60 
shares  of  the  capital  stock  of  plaintiff,  whicb 
is  a  foreign  building  and  loan  association, 
and  she  negotiated  the  loan  from  the  com- 
pany, to  secure  which  she  executed  a  mort- 
gage upon  certain  real  estate  belonging  to 
her,  situated  In  Creek  county,  Okl. 

The  petition  for  foreclosure  was  In  the 
usual  form.  The  answer  contained  a  general 
denial,  pleaded  payment,  and  by  way  of 
cross-petltlon  further  alleged.  In  substance, 
that  at  the  time  of  said  action  complained  of 
in  plaintiff's  petition  said  plaintiff  knowing- 
ly reserved,  chfitged,  and  received  of  and 
from  these  answering  defendants  a  greater 
rate  of  interest  than  10  per  cent,  per  annum; 
that  these  answering  defendants  have  paid 
to  said  plaintiff  such  usurious  and  unlawful 
interest  In  the  sum  of  $300,  whereby  the  said 
plaintiff  has  become  Indebted  to  said  defends 
ants  in  a  sum  equal  to  twice  the  amount  of 
such  usurious  and  unlawful  interest,  etc 

Upon  trial  to  a  Jury  the  plaintiff  introdne- 
ed  evidence  to  the  effect  that  it  collected  in- 
terest at  the  rate  of  10  per  cent  per  annun 
and  a  premium  of  2  per  cent  per  annum  upon 
the  loan  made  to  the  defendants  in  accord- 
ance with  the  terms  of  its  contraf:^;  that 
its  contract  with  the  defendants  was  made 
with  reference  to  the  building  and  loan  laws 
of  the  territory  of  Oklahoma  for  the  year 
1905,  which,  it  contends,  were  extended  over 
and  put  in  force  in  the  state  by  the  Schedule 
to  the  Constitution.  The  witness  also  pro- 
duced and  Introduced  a  correct  and  tabulated 
statement  of  all  payments  made  upon  the 
loan.  The  witness  also  identified  the  appli- 
cation for  stock,  the  shares  of  stock,  the  ap- 
plication for  the  loan,  and  the  bond  and  mort- 
gage sued  on,  and  testified  that  the  balant-e 
due  and  unpaid  at  the  time  the  suit  was  com- 
menced, after  allowing  all  credits,  including 
the  withdrawal  value  of  the  shares  of  stock, 
was  the  sum  of  $693.75,  and  to  this  should 
be  added  the  sum  of  $150  attorney's  fees,  as 
stipulated  for  in  the  tx>nd  and  mortgage,  mak- 
ing a  total  amount  of  $843.75.  The  witness 
also  testified  that  $14.76,  which  was  paid  as 
fines,  was  paid  pursuant  to  the  building  and 
loan  statutes  of  Oklahoma,  which  allow  H 
per  cent  dividends  on  stock  payments,  less  2 
per  cent,  of  the  par  value,  and  that  the  fines 
were  charged  within  this  statute.  It  was 
also  shown  that  the  company  did  not  comply 
with  section  1490,  Comp.  Laws  1909  (section 
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1297,  Rer.  laws  1910)',  which  requires  Uda 
for  the  preference  In  obtaining  loans  In  do- 
mestic building  and  loan  associations. 

The  foiegolns  is  a  soffldent  epitome  of  the 
record  for  the  purposes  of  this  opinion.  Upon 
the  close  of  the  evidence  the  trial  court  In- 
structed the  Jury  that: 

"The  plaintiff  in  this  case  admits  that  the 
rate  of  12  per  cent,  was  charged,  and  there- 
fore, under  the  laws  of  this  state,  yon  are  in- 
structed that  said  rate  was  usurious  and  ille- 
gal; and,  it  l>eing  admitted  further  that  more 
than  the  original  loan  lias  been  paid,  your  Ter- 
diet  therefore  must  l>e  for  the  defendants. 
The  only  question  for  you  to  consider  is  the 
amount,  if  any,  which  the  defendants  are  enti- 
tled to  recover  of  the  plaintiff.  In  reaching  your 
verdict  on  this  point  you  will  return  a  verdict 
for  the  defendants  in  double  such  sum  as  you 
may  believe  from  all  the  evidence  the  defend- 
antH  have  paid  to  the  plaintiff  over  and  above 
such  amount  as  the  plaintiff  may  have  advnnced 
to  the  defendants,  less  such  sum,  if  any,  as  the 
defendants  may  have  paid  to  the  plaintiff  for  the 
examination  of  the  defendants'  title  to  the  lots 
in  controversy.  But  in  no  event  will  your  ver- 
dict be  for  more  than  double  $300,  the  amount 
prayed  for  by  defendants." 

Thereafter  the  Jury  returned  their  verdict 
into  court,  as  follows: 

''We,  the  jury  impaneled  and  sworn  in  the 
above-entitifd  cause,  do,  upon  our  oaths,  find 
for  the  defendants  and  fix  the  amount  of  re- 
corery  at  $462.80." 

Thereafter  the  conrt  overruled  th«  motion 
for  new  trial  filed  by  the  plaintiff,  and  en- 
tered Judgment  upon  the  verdict,  to  reverse 
which  this  proceeding  in  error  was  com- 
oienced. 

Subsequent  to  the  trial  of  this  cause  in  the 
court  below  the  opinl<m  In  Midland  Savings 
&  Loan  Co.  v.  Alonzo  J.  Deaton  et  al.,  167 
Pac.  289,  not  yet  officially  reported,  involving 
similar  contracts  of  the  same  oompany,  has 
been  banded  down,  and  botli  parties  agree 
tliat  It  Is  controlling  here.  In  the  principal 
case  It  was  held  that: 

"Where  a  foreign  building  and  loan  assod- 
stion  lends  money  without  requiring  bids  for 
the  preference  in  obtaining  the  loan,  as  pro- 
vided in  section  1490,  Comp.  Laws  1909  (sec- 
tion 1297,  R.  L.  1910) ,  it  has  no  right  to  charge 
premiums;  and  premiums,  dues  upon  stock, 
and  fines  paid  under  a  loan  agreement  so  made 
will  be  applied  to  the  satisfaction  of  the  loan." 

It  was  also  held  that  such  a  contract  was 
not  usurious,  and,  being  only  repugnant  to 
our  Constitution  and  laws  as  to  the  premium 
charged,  and  as  to  the  application  of  the 
premiums  made  upon  the  stock,  the  plaintiff 
was  entitled  to  the  Interest  provided  for  in 
the  contract.  It  Is  obvious  that  the  instruc- 
tion given  herein  by  the  trial  court  is  in  con- 
flict wltli  the  holding  In  the  principal  case, 
and  therefore  It  will  be  necessary  to  modify 
the  judgment  rendered.  In  the  case  at  liar, 
as  in  tbe  principal  case,  there  Is  absolutely 
00  evidence  tending  to  show  that  the  con- 
tract was  entered  into  corruptly  with  the  in- 
tent of  receiving  a  greater  rate  of  interest 
than  that  provided  by  law.  In  the  principal 
case  it  was-beld  that: 


"Where  a  loan  made  by  a  buildiag  and  loan 
association  is  held  not  to  l>e  usurious,  but  los- 
es the  protection  of  a  building  and  loan  con- 
tract because  of  failure  to  comply  with  tbe 
law  governing  tbe  letting  of  loans  as  to  pre- 
miums, and  therefore  becomes  a  simple  loan, 
tbe  association  is  entitled  to  interest  at  the 
contract  rate,  tbe  same  being  within  the  legal 
contract  rate  of  interest." 

Upon  the  authority  of  Midland  Savings  & 
Loan  Co.  v.  Deaton  et  al.,  snpra,  this  cause  is 
remanded  to  tbe  trial  court,  with  directions 
to  modify  Its  judgment.  In  accordance  wltb 
the  views  herein  expressed.  All  tbe  Justices 
concur. 


STATE  ex  reL  WEST,  Atty,  Gen.,  v.  CITY  OF 
SAFULPA  et  aL     (No.  7679.) 

(Supreme  Court  of  Oklahoma.    Oct.  10,  1916.) 
(ByUaiu$  by  tJu  Court.) 

1.  MtJNICIPAIi       COBFOBATIONB       e=>921(l)   — 

Bonds— Sale— Orras  and  Acctptance. 
A  proposition  to  buy  a  series  of  municipal 
bonds  aggregating  $260,000,  for  $260,000,  not 
includin|[  coupons  for  accrued  interest,  which 
proposition  is  construed  by  the  ci^  as  an  offer 
to  purchase  said  bonds  at  par  and  accepted  as 
such,  constitutes  a  complete  contract  leaving 
nothing  open  for  future  negotiations. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1932,  1935;  Dec. 
Dig.  «=>921(^1).] 

2.  CONTKACTS    «=9237(1)— VALIMTT— COSBID- 
EBATIOn— SUPFIXMKNTAI.    AOBBKMKNT. 

Where  an  original  contract  does  not  con- 
template the  malting  of  a  subsequent  supple- 
mental agreement,  the  original  consideration 
will  not  support  such  subsequent  agreement, 
and  a  subsciiuont  supplemental  agreement  LOt 
forming  a  part  of  the  original  contract  or 
supported  by  the  original  considerstion  there- 
of, or  a  new  consideration,  is  void  as  between 
tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1119;   Dec.  Dig.  «s>237(l).] 

3.  CoNTBACTB   «=»  155  —  Construction  —  Un- 

By  section  964,  Revised  Laws  of  1910,  it 

is  provided  that  in  contracts  between  a  public 
officer  or  bod^  as  such  and  a  private  party, 
where  uncertainty  exists,  it  is  presumed  that 
such  uncertainty  was  caused  by,  and  the  lan- 
guage of  the  contract  should  be  most  strong- 
ly interpreted  against,  the  private   party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  730;    Dec.  Dig.  <S=155.] 

4.  Mdnicipal      Cobpobations      i&=921(l)  — 
'  Bonds— Sales— Rights  of  Parties. 

Persons  dealing  with  a  municipality  do 
so  with  notice  of  its  powers  and  the  authority 
of  its  officers,  and  where  a  person  purchases 
certain  bonds  from  a  city,  not  including  cou- 
pons for  accrued  interest  thereto  attached, 
and  said  coupons  are  wrongfully  delivered  with 
the  bonds  purchased,  such  delivery  does  not 
convey  any  interest  or  right  tberem,  and  the 
city  is  not  estopped  thereby  to  deny  liability 
thereon  as  against  the  purchaser  or  other  per- 
son with  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1932,  1935;  Dec. 
Dig.  «=>921(1).] 

5.  mckicipal  cobpobationb  «=»941— bonds 
—Sales— Rights  of  Pabtikb. 

Where  coupons  for  accrued  interest  upon 
certain   municipal  bonds  were   wrongfully  de- 
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Iivered  to  tbe  pnrchaaer  of  Baid  bonds,  who 
paid  DO  consideration  therefor,  the  fact  that 
a  tax  was  levied  for  the  payment  thereof  does 
not  estop  the  city  to  deny  liability  thereon  or 
contest  the  validity  thereof  in  the  hands  of  a 
holder  with  notice. 

(Ed,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1961-1966;  Dec. 
Dig.  «=»941.] 

6.  MuniciPAi.  CkiBFOBATioNS  <8=9911— Bonds 
— Salb — Bona  Fidk  Pubohabebs. 

Where  at  the  time  a  bank  acquired  certain 
coupons  for  interest  upon  municipal  bonds  same 
were  detached  and  were  past  due,  the  bank 
took  such  coupons  subject  to  any  defense 
against  them  that  existed. 

[BM.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cent.  Dig.  §|  1961-1966;  Dec. 
Dig.  <S=>941.] 

7.  Banks  and  Banking  <S=»77(2)— Assump- 
tion ov  Possession  bt  Bank  Commission- 
EB— Eftbct. 

Where  the  bank  commissioner  assumes  pos- 
session of  a  state  bank,  he  does  not  take  the 
assets  thereof  for  value  and  without  notice, 
but  subject  to  all  claims  and  defenses  that 
might  have  been  interposed  against  the  bank 
had  it  continued  imder  its  corporate  manage- 
ment. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  169,  170;  Dec  Dig.  <S=> 
77(2).] 

Error  from  District  Court,  Creek  County ; 
Tom  D.  McKeown,  Judge. 

Petition  by  the  State,  on  relation  of  Chaa. 
West,  Attorney  General,  for  mandamus  to 
the  City  of  Sapulpa  and  another.  Judgment 
for  defendants,  and  relator  brings  error.  Af- 
firmed. 

S.  P.  Freellng,  Atty.  Gen.,  and  McDougal, 
Lytle  &  Allen  and  Pryor  &  Rockwood,  all  of 
Sapulpa,  for  plaintiff  in  error.  R.  B.  Thomp- 
son, of  Sapulpa,  and  Asp,  Snyder,  Owen  & 
Lybrand,  of  Oklahoma  City,  for  defendants 
in  error. 

HARDY,  3.  The  state,  upon  tbe  relation 
of  the  Attorney  General,  filed  suit  in  the  dis- 
trict court  of  Creek  county  seeking  manda- 
mus against  the  dty  of  Sapulpa  and  C.  3. 
Wertzberger,  commissioner  of  finance  of  said 
dty,  directing  the  payment  of  certain  Inter- 
est coupons  found  among  tbe  assets  of  the 
Farmers'  &  Merchants'  Bank  when  taken  in 
charge  by  the  bank  commissioner.  X>efend- 
ants  answered  by  general  denial,  and  put  In 
issue  the  title  and  good  faith  of  plaintiff  to 
tbe  coupons  in  question.  Trial  resulted  in 
judgment  for  defendants,  and  plaintiff  ap- 
peals. 

The  city  of  Sapulpa  prior  to  January, 
1910,  had  made  provision  for  the  Issuance  of 
$200,000  waterworks  bonds,  $50,000  sewer 
bonds,  and  $10,000  fire  apparatus  bonds. 
The  bonds  were  dated  January  1,  1910,  but 
were,  in  fact,  delivered  to  purchasers  some 
time  In  June,  1911,  and  this  litigation  arose 
over  coupons  representing  Interest  claimed  to 
be  due  before  the  bonds  were  in  fact  issued 
and  delivered. 

The  contract  between  the  city  and  the  pur- 


chasers of  the  bonds  is  represented  by  the 
following  written  negotiations.  The  proposi- 
tion to  purchase  is  as  follows: 

"For  two  hundred  thonsand  ($200,000)  dol- 
lars legal  issue  waterworks  bonds,  fifty  thou- 
sand ($50,000)  dollars  sewer  bonds,  and  ten 
thousand  ($10,000)  dollars  fire  apparatui 
bonds,  of  Sapulpa^  Oklahoma,  delivered  in 
Kansas  City  or  Chicago,  at  our  option,  dated 
January  1,  1910,  maturing  twenty  years  from 
date  without  option,  and  bearing  mterest  at 
Che  rate  of  5  per  cent  per  annum  payable  semi- 
annually, both  principal  and  interest  pajraUe 
at  the  Oklahoma  fiscal  agency  in  the  city  and 
dtate  of  New  York,  bonds  to  be  in  the  denomi- 
nation of  one  thonsand  dollars,  we  will  par 
$260,000. 

This  proposition  is  dated  February  13, 
1911,  and  was  considered  and  accepted  by 
tbe  dty  commissioners  at  a  i^edal  meetiog 
held  on  that  date  for  tbe  purpose  of  acting 
thereon,  and  the  minutes  show  that  the  fol- 
lowing proceedings  were  bad: 

"On  motion  by  Murphy  and  second  by  Bice 
that  we  accept  tbe  otEer  for  tbe  proposed  bond 
Issue  from  Sutberlin  &  Co.,  of  Kansas  (Mtj, 
Mo.,  for  the  bonds  at  par,  and  we  give  bin 
5  per  cent  commission  when  contract  is  pasa- 
ed  and  agreed  upon  by  the  dty  attorney.' 

This  motion  was  carried,  and  thereupon 
adjournment  was  bad  until  7:30  p.  m.  of  the 
same  day,  when  the  following  proceedings 
were  had: 

"On  motion  by  Rice  and  second  by  Murphy 
that  tbe  contract  for  tbe  purchase  of  the  bonda 
with  Sntherlin  &  Co.  of  Kansas  City,  Missouri, 
be  accepted  and  tJie  mayor  instructed  to  aigs 
the  same." 

This  motion  was  adopted,  and  the  deik 
was  instructed  to  notify  R.  J.  Edwards  that 
the  bonds  were  sold.  The  proposition  sub- 
mitted by  Sutberlin  &  Co.  bears  tbls  in- 
dorsement: 

"Accepted  at  a  legally  held  meeting  of  the 
mayor  and  the  city  commission  of  the  dty  «f 
Sapulpa  at  Sapulpa,  Oklahoma,  this,  the  13th 
day  of  February,  l9ll.  J.  G.  Benton,  Mayor. 
Ira  E.  Anderson,  City  Clerk.     [Seal.]" 

On  February  14th  a  petition  was  drcolated 
among  the  business  men  of  Sapulpa  to  ascer- 
tain their  preference  as  to  whether  the  ac- 
crued interest  on  said  bonds,  together  with 
a  commission  of  5  per  cent  for  selling  same, 
should  be  paid  to  the  buyer.  This  petition 
was  signed  by  a  number  of  business  men 
who  indicated  their  preference  thereon,  and 
a  call  was  issued  by  the  president  of  tbe 
board  for  a  special  meeting  of  the  city  com- 
missioners at  2  o'clock  p.  m.  of  that  day. 
"for  the  purpose  of  drawing  a  contract  with 
S;Btherlin  &  Ck>.,  of  Kansas  City,  Mc,  to  pro- 
vide for  paying  a  commission  to  said  person 
or  firm  above  named  for  the  sale  of  the  wa- 
ter, sewer,  and  fire  apparatus  bonds."  At 
this  meeting  "the  president  of  the  board  and 
the  dty  derk  were  authorized  to  sign  the 
commission  contract  with  Sutberlin  &  Co.,  of 
Kansas  City,  Mo.,  for  the  6  per  cent,  com- 
mission," and  thereafter  a  communication 
was  addressed  to  Sutberlin  &  Go.  agreeing. 
In  view  of  their  purchasing  said  bonds,  lo 
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accompany  the  same,  when  legally  IssTied  and 
dellTered,  with  a  good  and  snfScient  ceiUfled 
check  for  6  per  cent,  of  thie  amount  of  bonds 
as  a  commission  In  placing  said  Issue  of 
bonds,  the  check  to  be  delivered  ui>on  pay- 
ment of  the  purchase  price  of  the  entire  la- 
Bae. 

[1, 2]  Upon  this  lecord'plalntur  Inststs  that 
the  coupons  for  accrued  Interest  were  sold 
and  delivered,  and  that  It  Is  entitled  to  col- 
lect the  amoimt  thereof.  The  proposition  of 
February  13th  and  Its  acceptance  constituted 
a  complete  contract  for  the  sale  of  said 
bonds  at  par,  not  Including  the  coupons  in 
question,  and  upon  the  face  thereof  nothing 
was  left  open  except  that  the  contract  should 
be  passed  and  agreed  upon  by  the  dty  attor- 
ney, which  was  done,  and  the  acceptance 
thereof  In  writing  executed  on  behalf  of 
the  dty  on  that  date  The  proposition  was  to 
pay  $260,000  in  money  for  the  total  issue  of 
bonds  aggregating  $260,000  par  value.  No 
mention  was  made  of  coupons  for  accrued 
Interest,  and  the  city  expressly  accepted  the 
proposition  for  the  bonds  at  par.  The  rule 
is  that,  where  bonds  draw  Interest  from 
their  date,  and  are  not  dlBi)osed  of  until  aft- 
er that  date,  a  sale  thereof  at  par  must  in- 
clude a  sum  equal  to  the  face  value  of  said 
bonds  and  the  accrued  Interest  attached. 
Dillon,  Mun.  Ck>rp.  {  883.  The  fact  that  the 
amount  paid  for  said  bonds  equaled  the  face 
value  thereof  without  accrued  Interest,  and 
that  no  mention  was  made  in  the  proposition 
of  coupons  for  accrued  Interest,  and  that  the 
dty  commissioners  construed  the  proposition 
as  one  to  purchase  said  bonds  at  par,  showed 
that  a  sale  of  the  coupons  in  question  was 
not  Intended.  This  is  made  the  more  appar- 
ent by  the  proceedings  of  February  14th. 
One  Burnett,  the  agent  of  Satberlin  &  Co., 
was  Instrumental  in  circulating  the  petition 
among  the  business  men  upon  which  the  spe- 
cial meeting  of  the  commissioners  was  called. 
The  proceedings  of  this  special  meeting  show 
clearly  that  the  board  of  dty  commissioners 
did  not  Intend  to  pay  Sutherlln  &  Co.  the  ac- 
crued interest  on  said  bonds.  The  only  place 
where  any  reference  is  made  to  the  accrued 
Interest  is  in  the  petition  circulated  among 
the  business  men.  If  the  proceedings  of  Feb- 
ruary 14th  be  construed  as  having  any  legal 
and  binding  force,  the  only  effect  that  could 
be  given  thereto  would  be  to  authorize  the 
payment  of  a  five  per  cent,  commission,  which 
was  Included  in  the  original  acceptance ;  and 
by  rejecting  the  proposition  to  give  the  ac- 
crued Interest  the  commissioners  indicated 
an  express  intention  not  to  do  anything  of 
the  kind.  The  original  proposition  and  ac- 
ceptance could  not  furnish  a  consideration 
for  a  subsequent  gift  of  the  accrued  Interest. 
In  6  B.  0.  U  076,  the  law  is  stated  as  fol- 
lows: 

'3at,  where  the  original  contract  does  not 
contemplate  the  making  of  a  sabsequent  agree- 
ment, the  original  consideration  will  not  sup- 


port such  subsequent  agreement  Hence  a 
subsequent  agreement  not  forming  a  part  of  an 
oritrinal  contract  or  supported  by  the  original 
consideration  thereof  or  by  any  new  considera- 
tion is  void." 

lAere  was  no  new  consideration  paid  or 
agreed  to  be  paid  for  the  purchase  of  the 
coupons  in  question,  and,  even  if  the  proceed- 
ings of  the  14th  evidenced  an  intention  to 
transfer  them,  the  lack  of  conslderatloa 
therefor  would  render  the  proceedings  inval- 
id as  between  the  parties.  The  dty  commis- 
sioners were  not  authorized  to  barter  away 
the  dty's  funds  or  credit  without  considera- 
tion, and  no  Intendment  of  the  law  can  bo 
drawn  favorable  to  the  wrongful  dissipation 
of  the  city's  funds  in  the  giving  away  of  In- 
terest accruing  at  a  time  when  the  bonds 
had  not  yet  passed  out  of  the  hands  of  the 
dty. 

[3]  The  trial  court  dedared  the  law  to  be 
that  in  the  construction  of  contracts  between 
Individuals  and  corporations,  on  the  one 
hand,  and  munidpal  corporations  or  bodies, 
on  the  other,  the  contract  should  be  con- 
strued more  strongly  against  the  individual, 
and  held  that  the  date  of  said  bonds,  Janu- 
ary 1,  1910,  was  descriptive  thereof,  and 
that  the  coupons  in  controversy  had  not  been 
sold,  and  It  is  urged  that  this  declaration 
by  the  court  was  erroneous. 

Section  964,  Rev.  Laws  1910,  provides: 

"In  cases  of  uncertainty  not  removed  by  the 
preceding  rules,  the  language  of  a  contract 
should  be  interpreted  most  strongly  against  the 
party  who  caused  the  uncertainty  to  exist  The 
promisor  is  presumed  to  be  such  party,  ex- 
cept in  a  contract  between  a  public  o£Bcer  or 
body,  as  such,  and  a  private  party,  in  which  it 
is  presumed  that  all  uncertainty  was  caused 
by  the  private  party." 

[4]  The  contract  in  question  was  wini  the 
d^  as  a  public  body  in  its  public  capadty, 
and  was  within  the  rule  prescribed  by  said 
section.  The  rule  announced  by  the  trial 
court  was  but  an  application  of  the  statute 
to  the  contract  in  question,  and  In  this  there 
was  no  error.  The  proposition  to  purchase 
was  prepared  and  submitted  by  Sutherlln  & 
Co.,  and,  if  any  uncertainty  existed  therein, 
it  should  be  omstmed  most  strongly  against 
them,  for  it  lay  within  their  power  to  ex- 
pressly include  within  the  proposition  the 
coupons  for  accrued  interest  If  such  was  their 
intention,  and  thereby  to  have  avoided  any 
uncertainty  in  the  interpretation  thereof,  and 
under  this  section  of  the  statute  and  the  gen- 
eral rule  of  law  the  uncertainty  caused  by 
them  should  be  most  strongly  Interpreted 
against  them.  6  B.  O.  L.  864,  2  Elliott  on 
Contracts,  1628. 

FlalntUI  Insists  that  contemporaneous  con- 
struction of  the  contract  by  the  dty  and  its 
officers  placed  a  different  Interpretation 
thereon,  and  in  pursuance  thereof  said  cou- 
pons were  delivered  to  Sutherlln  &  Ca,  and 
ordinances  passed  levying  a  tax  to  pay  the 
same.  From  what  has  already  been  said  It 
la  apparent  that  the  proceedings  of  Ui^  dty      ^ 
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commissioners  nowhere  discloses  an  inten- 
tion to  sell  said  coupons.  The  mayor  refus- 
ed to  attend  the  meeting  ot  February  14th, 
because,  In  bis  opinion,  the  bonds  had  al- 
ready been  sold,  and  the  contract  closed  the 
day  previous,  and  he  thought  the  city  had  no 
right  to'  give  the  coupons  away,  and  that.  If 
he  participated  in  the  meeting,  he  would  be 
liable  for  bis  proportionate  share  thereof. 
Two  of  the  commissioners.  Murphy  and 
Loudermilk,  did  not  understand  that  said 
coupons  were  sold  with  the  bonds,  and  testi- 
fied that  they  did  not  so  Intend  by  the  pro- 
ceedings of  .February  Uth.  The  other  com- 
missioner, Rice,  who  was  president  of  the 
board  and  acting  finance  commissioner,  tes- 
tified that  be  thought  Sutherllu  &  Ck).  were 
entitled  to  the  coupons  as  "earned  interest," 
and  that  the  coupons  were  left  attached  to 
the  bonds  upon  the  advice  of  tlie  city  attor- 
ney. Bice  helped  in  the  preparation  of  the 
petition  circulated  among  the  business  men, 
and  admitted  upon  cross-examination  that 
"there  was  some  change  after  the  sale  was 
made."  This  evidence  Indicates  that  the 
mayor  and  ail  of  the  city  commissioners  were 
of  the  opinion  that  the  bonds  were  sold  on  the 
13th.  By  resolution  of  April  29th  the  com- 
missioner of  finance  was  authorized  to  deliv- 
er the  bonds  to  Sutherlin  &  Ck>.  and  take 
credit  for  same.  No  mention  was  made  of 
the  coupons.  After  being  executed  the  bonds 
were  taken  by  Rice,  acting  finance  commis- 
sioner, Clay  Wertzberger,  city  auditor,  and 
Bates  B.  Burnett,  cashier  of  the  F'armerB'  & 
Merchants'  Bank,  to  Kansas  City  about  May 
1,  1911,  where,  falling  to  obtain  the  money 
thereon.  Rice  turned  them  over  to  Burnett, 
taking  a  receipt  therefor  in  the  name  of  the 
Farmers'  &  Merchants'  Bank.  Rice  never 
saw  the  bonds  thereafter,  and  tlie  city  took 
no  part  In  tlielr  subsequent  delivery.  Bu]> 
nett  delivered  them  to  Sutherlin  &  Co.  some 
time  In  June,  1911,  receiving  in  exchange 
therefor  a  draft  on  the  C!ommerce  Trust  Ck>m- 
pany  for  ^00,000. 

Sutherlin  &  Co.  required  the  city  to  fnr- 
nish  them  with  a  full  certified  copy  of  all 
t  proceedings  had  in  the  Issuance  of  said  bonds 
that  would  evidence  their  legality  to  the 
complete  satisfaction  of  their  attorney,  and 
therefore.  In  addition  to  the  actual  knowl- 
edge of  their  agent,  Burnett,  had  record  no- 
tice of  the  various  steps  taken,  and  of  the 
authority  of  the  finance  commissioner  in  de- 
livering said  bonds,  and  received  said  cou- 
pons knowing  same  had  not  been  purchased 
by  them-  and  that  delivery  thereof  by  Rice  to 
Burnett  and  by  Burnett  to  them  was  unau- 
thorized and  without  eonslderation.  Gard- 
ner V.  School  District  No.  87,  84  OkL  718, 126 
Pac.  1018;  In  re^Town  of  Afton,  43  Okl.  720, 
144  Pac  184,  L.  R.  A.  1915D,-  978;  Anthony 
V.  County  of  Jasper,  101  U.  S.  693,  25  L.  Ed. 
1005;  City  of  Atchison  v.  Butcher,  3  Kan. 
104;  Portsmonth  Savings  Bank  v.  Ashby,  91 
Mich.  670,  02  N.  W.  74,  SO  Am.  St.  Rep.  Ml. 


[C]  If  the  ordinance  levying  taxes  for  the 
payment  of  Interest  upon  the  bonds  be  con- 
strued to  include  interest  represented  by  the 
coupons  in  question,  the  fact  that  a  tax  was 
levied  for  the  payment  thereof  would  not 
estop  the  city  to  contest  Its  liability  thereon 
nor  from  contesting  the  validity  thereof 
where  the  city  refused  to  pay  sndi  Interest 
and  denied  liability  at  the  first  opportunity. 
City  of  Memphis  v.  Bethel  (Tenn.)  17  S.  W. 
191;  Bogart  v.  Lamotte  Tp.,  79  Mich.  294, 
44  N.  W.  612;  Faulkenstein  Tp.  v.  Fitch,  2 
Kan.  App.  193,  43  Pac.  276. 

[I]  The  activity  of  February  14th,  when  an 
eftort  was  made  to  embody  in  the  contract 
provisions  with  reference  to  these  coupons 
and  commissionB,  indicate  that  it  was  under- 
stood that  the  coupons  were  not  to  be  deliv- 
ered with  the  bonds,  and  the  failure  of  the 
Gommlssionem  to  authorise  this  to  be  done 
can  only  show  that  they  refused  to  comply 
with  the  desires  of  Burnett  and  his  princi- 
pal in  reference  thereto.  In  order  for  the 
acts  of  the  parties  in  the  contemporaneous 
construction  of  a  contract  to  be  entitled  to 
much  weight  in  the  construction  thereof,  it 
should  appear  with  reasonable  certainty  that 
they  were  the  acts  of  both  parties,  done  with 
knowledge  and  in  view  of  a  purpose  at  least 
consistent  with  that  to  which  they  are  sought 
to  be  aiq;>lied.  6  R.  C.  L.  852.  One  of  the 
issues  in  the  case  was  whether  the  bank  was 
a  bona  fide  holder  of  said  coupons,  and  the 
court  found  all  the  issues  in  favor  of  defend- 
ants, which  included  a  finding  that  the  bank 
bad  notice  and  knowledge  of  all  defenses 
against  said  coupons.  At  the  time  they  were 
delivered  to  Sutherlin  &  Co.  and  at  the  time 
the  bank  acquired  possession  thereof,  they 
were  past  due,  and,  under  the  rule  that  mu- 
nicipal bonds  and  coupons  payable  to  bearer 
are  subject  to  the  same  rules  as  other  nego- 
tiable paper,  this  fact  would  put  the  bank 
upon  notice  as  to  any  defenses  against  said 
coupons.  Dillon  on  Mun.  Corp.  §  879 ;  Haln- 
er's  Modem  Law  Mun.  |  344;  Ind.  &  IlL 
Cent  Ry.  Co.  v.  Sprague,  103  U.  8.  756,  26  L. 
Ed.  554. 

In  addition  to  this  rule  of  law,  Bates  B. 
Burnett,  cashier  of  the  bank  with  whom  said 
bonds  were  left  by  Rice,  commissioner  of 
finance,  had  actual  knowledge  of  the  transac- 
tions resulting  in  the  sale  of  the  bonds  prior 
to  and  at  the  time  same  came  into  possession 
of  the  bank.  The  coupons  were  first  pre- 
sented for  collection  by  him  when  he  stated 
that  the  bank  had  no  Interest  therein  except 
that  tbey  were  sent  tq  it  for  collection  by 
the  bond  buyers.  Birch  O.  Burnett,  agent  of 
Sutherlin  &  Co.,  claimed  to  have  purchased 
them  from  Sutherlin  &  Co.,  but  could  not  tell 
how  much  he  paid  for  them  or  whether  a 
portion  of  the  purchase  price  was  allowed  on 
his  commission  or  not.  He  and  his  brother. 
Bates  B.  Burnett,  claimed  the  coupons  had 
been  sold  to  the  bank  upon  Indebtedness  ow- 
ing- by  him.  He  did  not  knp^  how  mncti 
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tbb  Indebtedness  was,  nor  was  tbere  any  rec- 
ord of  tbe  bank  showing  any  credit  thereon. 
The  Bnmetts  claimed  to  bare  tamed  these 
books  over  to  the  banking  board,  but  It  Is 
sbuwn  that  the  banking  board  had  not  re- 
ceived them,  and  in  contempt  proceedings 
against  thcr  Burnetts  secured  an  order  to  pro- 
dace  said  books,  which  order  was  nerer  com- 
pUed  with. 

(7]  Tbe  conpona  not  having  been  sold  by 
tbe  dty  at  the  time  the  bonds  were  negotiat- 
ed, and  the  delivery  thereof  to  the  pnrchaser 
of  tbe  bonds  being  without  authority,  no 
rlgbt  or  title  thereto  iiassed,  and  the  bank, 
baring  both  actnal  and  constmctive  notice 
of  the  facts,  took  them  subject  to  all  defens- 
es which  existed,  and  when  the  bank  commis- 
sioner took  charge  of  the  Farmers'  &  Mer- 
chants' Bank  the  state  took  no  greater  rights 
therein  than  those  possessed  by  the  bank. 
Ward  y.  Okla.  State  Bank  of  Atoka,  151  Pac. 
ii52;  Briscoe  y.  Hamer,  160  Paa  1101. 

For  the  reasons  stated,  the  Judgment  of 
tbe  court  below  is  affirmed.  All  the  Justices 
concur,  except  KANE,  C  J.,  absent.' 


GARRISON  T.  SPENOBR  et  aL    (No.  6786.) 
(Supreme  Coort  of  Oklahoma.    OcC  10,  1916J 

(a^Uabu*  ty  ih»  Oimrt.) 

L  Gifts  «=30— Intsb  Vivoa— Out  bx  Hub- 
band. 
A  married  man  may,  during  his  lifetime, 
pve  away  bis  separate  property,  and  such  gift 
will  be  valid  and  binding  against  his  widow, 
where  sho  is  not  a  creditor  within  the  contem- 
plation of  the  statute  against  fraodulent  con- 
veyances. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cfent. 
Dig.  f  I  11,  13;  Dec.  Dig.  <^.] 

2.  Gifts  «=>18(1)— Imteb  Vivos— Dklivebt. 

A  gift  of  chattels  is  complete  and  valid  as 
an  executed  gift  by  deed  alone  and  without  an 
actual  delivery  of  the  chattels. 
„[Ed.  Note. — For  other  cases,  see  Gifts,  Cent 
Dig.  H  29,  30,  32,  33;  Doc.  f)ig.  «=>18(1).J 

Error  from  District  Court,  Stephens  Conn- 
ty;   Frank  M.  Bailey,  Judge. 

Action  by  Sallle  A.  Garrison  against  Myrtle 
Spencer  and  another.  Judgment  for  defend- 
ants, and  plalntUI  brings  error.    Afiirmed. 

Bond,  Melton  &  Melton,  of  Chlckasha,  and 
Bonui  ic  Sandliu,  of  Dnncan,  for  plaintiff  In 
error.  Womack  &  Brown,  of  Duncan,  for 
defendants  in  error. 

TURNER,  J.  On  Jnly  18,  1912,  Sallie  A. 
Garrison,  plaintiff  in  error,  sued  T.  I>.  Gar- 
rison In  the  district  court  of  Stephens  coun- 
ty. Her  petitloD  alleged  that  she  was  tbe 
wife  of  tbe  defendant ;  that  be  was  the  own- 
er of  certain  real  estate  and  was  about  to 
transf^  same  to  bis  two  daughters,  Myrtle 
Spencer  and  Alice  Sampson,  with  Intent  to 
defeat  tbe  claim  of  plaintiff  in  her  right  to 
sqMrate  maintenance.;  ,that  be  was  lU.  and 
In  failing  health  and  desired  to  discontinue 


his  marital  relations  with  plaintiff.  She 
prayed  to  be  allowed  a  sum  certain  for  sepa- 
rate maintenance  and  for  an  Injunction,  and 
that  a  receiver  be  appointed  to  take  charge 
of  his  property.  On  the  same  day  she  filed 
her  "anoended  and  supplemental"  petition, 
making  both  Myrtle  and  Alice  parties  defend- 
ant, and  alleged  that  the  defendant  had,  on 
July  12th,  executed  and  delivered  to  his  two 
daughters.  Myrtle  and  Alice,  a  deed  purport- 
ing to  convey  to  them  all  his  real  and  per- 
sonal property,  a  copy  of  which  she  set 
forth  as  an  exhibit;  that  said  deed  was 
void,  because  of  bis  mental  incapacity  to 
make  it;  and  prayed  that  they  be  enjoined 
from  disposing  of  the  property  and  that  the 
deed  be  set  aside.  They  were  enjoined  as 
prayed.  On  January  28,  1913,  plaintiff  filed 
her  "second  amended  and  supplemental"  pe- 
tition, alleging  that  Garrison  died  in  Jnly, 
1912,  bbortly  after  the  original  petitl<Mi  was 
filed ;  that  at  tbe  time  of  bis  death  be  was 
the  owner  of  the  property  in  controversy; 
that  she  was  his  lawful  wife;  that  she  and 
the  defendants.  Myrtle  and  Alice,  were  bis 
sole  heirs;  that  prior  to  the  execution  of 
the.  deed  on  July  12,  1912,  Garrison  had  been 
in  failing  health,  was  mentally  unsound  and 
incapable  of  transacting  business;  that  de- 
fendants conspired  together  to  secure  his 
signature  to  said  deed;  that  tbe  same  was- 
without  consideration ;  that  it  was  executed 
for  the  purpose  of  depriving  plaintiff  of  her 
right  to  separate  maintenance  and  her  right 
to  inherit  a  share  of  said  property ;  and  that 
tbe  instrnment  was  a  fraud  upon  her  rights. 
She  prayed  that  the  deed  be  set  aside;  that 
tbe  court  decree  plaintiff  and  defendants  to 
be  the  sole  heirs  of  said  Garrison,  and  make 
tbe  proper  orders  distributing  the  property. 

Defendants  answered  and,  after  a  general 
denial,  admitted  that  plaintiff  was  the  wife 
of  Garrison;  that  the  property  in  contro- 
versy was  owned  by  him  at  the  time  of  his 
death ;  that  be,  by  the  deed  of  July  12, 1912, 
conveyed  all  his  property  to  them.  They  de- 
nied that  he  was  mentally  unsound  or  in- 
capable of  making  the  deed,  and  that  the 
same  was  procured  through  fraud  or  undue 
Influence,  and  alleged  that  the  deed  was  ex- 
ecuted by  hlni  with  intent  to  pass  tbe  title 
to  the  property  described  therein  to  them. 

Upon  the  Issues  thus  joined,  tbe  cause  was 
tried  to  the  court,  who  made  the  following 
findings  of  fact  and  conclusions  of  law: 

"(1)  The  court  finds  that  tbe  conveyances  made 
to  Myrtle  Spencer  and  others  by  T.  L.  Garrison, 
now  deceased,  were  made  voluntarily,  without 
duress,  fraud,  or  undue  persuasion,  and  that,  at 
the  time  such  conveyances  were  made,  such  con- 
veyances were  made  with  the  intent  of  said  T.  L. 
Garrison,  deceased,  to  place  bis  property  in  the 
control  of  the  grantees  named  in  such  convey- 
ance and  to  the  exclusion  o|  his  wife,  Sallie  A. 
Garrison. 

"(2)  The  court  further  finds  that,  at  the  time 
sncii  conveyances  were  executed,  the  said  T.  Lt. 
Garrison  was  without  knowledge  or. belief  that 
the  plaintiff,  Sallie  A.  Garrison,  was  preparing 
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or  expecting  to  institnte  action  for  divorce  or 
suit  for  alimony  or  maintenance  against  the  said 
T.  Tj.  Garrison. 

"(3)  The  conrt  farther  finds  that  at  the  time 
of  the  conveyance  in  question  that  the  said  T. 
Li.  Garrison,  deceased,  was  in  no  wise  indebted 
to  said  Sallie  A.  Garrison,  the  plaintiff  herein. 

"(4)  The  court  further  finds  that,  subsequent 
to  the  execution  of  the  conveyances  by  the  said 
T.  L.  Garrison  to  the  defendants  herein,  the  said 
T.  L.  Garrisoa  undertook  an  action  in  replevin 
relative  to  the  control  and  custody  of  certain 
portions  of  the  property  sought  to  be  conveyed 
to  the  defendants  herein,  to  wit,  one  span  of 
mules. 

"(5)  The  court  further  finds  that  there  was 
never  any  manual  delivery  of  the  personal  prop- 
erty named  in  the  conveyance  executed  by  tho 
said  T.  Li.  Garrison  to  the  defendants  herein, 
but  that  such  conveyances  were  properly  re- 
corded in  the  office  of  the  register  of  deeds  of 
Stephens  county,  Okl.,  and  that,  prior  to  the 
death  of  the  said  T.  L.  Garrison,  said  T.  L. 
Garrison  regarded  such  personal  property  as 
belonging  to  and  in  the  possession  of  the  defend- 
ants herein. 

"(6)  The  court  farther  finds  that,  at  the  time 
of  the  execution  of  such  conveyances,  the  said 
T.  L.  Garrison  was  suffering  from  pellagra  and 
was  weakened  in  both  mind  and  body,  but  at 
the  time  of  the  execution  of  such  conveyance 
that  said  T.  Ia.  Garrison  had  sufficient  capacity 
and  understanding  and  mental  activity  as  to 
fully  understand  the  meaning  and  purport  of 
his  acts  and  the  nature  of  the  instruments  ex- 
ecuted by  him. 

"(7)  The  court  farther  finds  that  at  the  time 
of  the  execution  of  such  instrument  that  it  was 
the  purpose  and  intent  of  the  said  T.  Ii,  Garri- 
son, deceased,  to  execute  a  deed  of  gift  to  the 
defendants  herein. 

"1.  The  court  concludes  that  the  gift  from 
said  T.  L.  Garrison,  deceased,  to  the  defend- 
ants herein,  having  been  acknowledged  by  a 
written  instrument,  duly  recorded,  manual  de- 
livery of  the  personal  property  covered  by  audi 
written  instrument  was  unnecessary. 

"2.  The  court  further  concludes  that  said 
deeds  of  conveyance  were  sufficient  to  pass  title 
to  the  real  property  mentioned  therein. 

"3.  The  court  farther  concludes  that  said  con- 
veyances were  valid  and  transferred  such  inter- 
est as  the  said  T.  L.  Garrison,  deceased,  had  is 
said  property,  to  the  defendants  herein.*' 

[1]  This  was  not  a  conveyance  in  frand 
of  creditors  and  void  under  the  statute,  as 
contended.  This  for  tbe  reason  that  plain- 
tiff, whose  only  claim  on  blm  was  for  sup- 
port and  maintenance  and  who  lived  with 
him  and  was  by  him  supported  and  main- 
tained np  to  his  death,  was  not  a  creditor  of 
her  husband.  Neither  has  she  a  claim  upon 
Us  property  as  an  belr  or  distributee.  Be- 
ing his  separate  property  and  not  tbe  home- 
stead of  the  family,  he  had  a  right  to  give 
tbe  property  away  as  be  did.  These  points 
are  ruled  by  Farrell  y.  Putboft,  13  Okl.  150, 
74  Pac.  96.  There  the  facts  were  that  tbe 
grantor  bad  conveyed  his  land  to  what  be 
thought  was  his  second  wife.  His  divorce 
from  his  first  wife  was  void.  After  bis  death, 
suit  was  brought  by  ber  to  set  aside  tbe 
deed,  whldi  she  alleged  was  executed  In 
fraud  of  her  as  a  creditor;  but  the  court 
beld  that  such  she  was  not,  and  said: 

"It  was  his  separate  pnmerty,  and  she  had  no 
interest  whatever  in  it,  farther  than  he  was 


obliged  to  support  her  during  his  life,  provided 
he  was  not  legally  divorced ;  and,  under  the  rec- 
ord, this  conrt  holds  that  nis  divorce  proceed- 
ings were  void. 

"Section  2967  of  the  Statutes  of  1893  pro- 
vides: 'Except  as  mentioned  in  section  2296 
(which  compels  the  husband  to  support  his  wife) 
neither  husband  nor  wife  has  any  interest  in  the 
property  of  the  other,  but  nether  can  be  exdnd- 
ed  from  the  other's  dwelling.' 

"Under  this  section,  Dowling  had  a  right  to 
convey  his  separate  property  ,and  to  give  it  to 
Anna  B.  PutJioff  Dowling.  Be  had  Uved  aid 
cohabited  with  her,  as  husband  and  wife,  for 
five  years,  and  as  a  complete  settlement  he  gare 
her  this  land  and  other  property,  and  he,  during 
his  lifetime,  after  having  gone  through  the  form 
of  a  marriage  ceremony  and  living  with  her  u 
he  did,  and  entering  into  the  contract  of  separa- 
tion, and  executing  the  deed  of  conveyance, 
would  not  have  be^n  heard  to  say  that  the  deed 
was  without  consideration.  So  far  as  the  record 
shows,  he,  in  good  faith,  intoided  to  convey  tia 
legal  title  to  ner,  and,  once  the  gift  was  com- 
plete, no  one  but  cremtors,  or  some  one  repre- 
senting them  or  their  interests,  could  recall  it 
If  he  could  not  have  canceled  the  deed  during 
his  lifetime,  then  his  first  wife  and  daughter 
cannot  do  so  after  his  death.  It  is  true  tiiat 
the  law  makes  it  possible  for  a  man,  daring  bis 
life,  to  give  practically  all  of  his  proper^  to 
those  to  whom  he  owes  no  obligation,  and  de- 
prive those  of  his  own  household  of  the  comforts 
of  life ;  but  this  is  only  an  incident  to  tlie  right 
of  husband  and  wife  to  own  and  control  sep- 
arate property.  Treating  the  case  under  con- 
sideration in  its  most  favorable  light  for  the 
plaintiff,  the  conveyance  of  tbe  land  from  Dowl- 
ing to  the  grantee  was  simply  a  gift,  which  was 
complete,  and  the  possession  delivered  to  her 
long  before  his  death.  As  he  was  bound  by  it 
during  his  life,  so  are  his  heirs  bound  after  his 
death." 

[2]  The  court  was  right  when  he  beld  that 
tbe  gift  was  good,  tbe  same  being  acknowl- 
edged by  deed  duly  recorded,  and  that  man- 
ual delivery  of  tbe  personal  property  de- 
scribed In  the  deed  was  unnecessary.  The 
deed  contains  this  clause: 

"I  also  give  both  title  and  possession  to  all 
my  personal  property  of  any  and  all  kinds,  in- 
cluding horses,  mules  and  colts  and  jack ;  also 
all  notes  which  I  have  to  my  said  daughters." 

TbiB  for  tbe  reason  stated  In  14  Am.  & 
Sing.  Ena  Law,  1046.    There  It  Is  said: 

"A  valid  gift  may  be  made  by  deed,  althouf^ 
the  property  is  not  delivered  to  the  donee." 

In  Tarboz  y.  Grant,  66  N.  J.  Eq.  199,  39 
AtL  878,  It  Is  said: 

"  *  •  *  The  authorities  hold  that  a  gift  of 
chattels  or  chosea  in  action,  by  deed.  Is  complete 
and  valid  as  an  executed  gift  by  the  deed  idoDe 
and  without  an  actual  delivery  of  the  duattel  or 
security  itseit  2  Kent,  Comm.  438,  citing 
Flower's  Case.  Noy,  67 ;  Hooper  v.  Goodwin.  1 
Swanst.  486  (181$,  and  cases  cited ;  8  Am.  & 
Eng.  Encyc.  L.  1331;  Carr  r.  Burdias,  1 
Cromp.,  M.  &  R.  782,  788." 

In  Irons  y.  Smallpleoe,  2  Bam.  &  Aid.  551, 
the  doctrine  stated  In  tbe  text  was  recog- 
nized as  a  part  of  the  common  law. 

There  Is  no  merit  In  the  remalnlnK  con- 
tentions. 

Tbe  Judgment,  of  tbe  trial  conrt  la  affirmed. 
All  tlM  Jnstloes  concur. 
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WHITE  SEWING  MACH.  CO.  v.  McCABTY 

FURNITURE  CO.    (No.  6762.) 
(Supreme  Coort  of  Oklahoma.    Oct  10,  1916.) 

(StfOabut  by  th«  Court.) 

Sales  «=>38(4)— Fraud  bt  Aobrt  of  Skuxb. 
In  a  suit  for  a  balance  due  on  account  for 
sewing  machines  sold  and  deUvered,  defendant 
pleaded  fraud  in  the  procurement  of  the  order 
therefor,  in  that  before  he  signed  tho  order  he 
and  plaintiff's  agent  entered  into  certain  verbal 
agreements  which  the  agent  represented  to  him 
were,  but  which  were  not,  included  in  the  order 
omtainiDS  the  contract,  and  that  he  was  moved 
to  sign  the  same  as  a  result  of  said  fraudulent 
representations  of  the  agent,  and  that  he  did 
not  read  the  contract  before  signing  it  for  the 
reason  the  agent  left  In  a  hurry  to  catch  the 
train.  Assuming  the  agent  made  the  represen- 
tations pleaded  and  that  they  were  the  causa 
moving  defendant  to  sign  the  contract,  evidence 
examined,  and  held,  that  such  did  not  const!' 
tute  fraud  in  its  procurement 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  68;  Dec  Dig.  «s>38(4).] 

Error  from  District  Court,  Kay  County; 
Wm.  M.  Bowles,  Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  the  McCarty  Furniture  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed  and  rendered. 

Sam  K.  Snlllyan,  of  Newkirk,  for  plaintiff 
In  error.  W.  K.  Moore,  of  Ponca  City  (L. 
A.  Marls,  of  Ponca  City,  of  counsel),  for  de- 
fendant in  error. 

TURNER,  J.    On  December  23,  1912,  In  the 
district  court  of  Kay  county.  White  Sewing 
Machine  Company,  plaintiff  in  error,  sued 
McCarty  Furniture  C<aipany,  defendant  in 
error,  for  a  balance  due  on  account  for  sew- 
ing ma  chines  sold  and  delivered  by  plaintiff 
to  defendant,  aggregating  $283.    For  answer, 
defendant  denied  liability  and  set  up  that 
his   order  for  tbe  machines  was  procured 
throngli  fraud,  in  this,  that,  as  an  induce- 
ment to  him  to  sign  the  order,  plaintiff's 
agent  came  to  his  store  and  represented  to 
him  that  he  could  sell  many  sewing  machines 
in  and  around  Ponca  City;  that  he  (the  agent) 
bad    tbe   names   of  many   persons  in  that 
vldnlty  to  whom  defendant  could  sell  them; 
that  If  li«  would  order  the  machines  plaintiff 
would  send  a  man  to  solicit  and  canvass  tbe 
county   and  sell  them  for  defendant;    that 
plaintiff  would  send  a  lady  demonstrator  to 
Ponca    City;    that   she  would   make  public 
demonstrations  and  thereby  advertise  the  ma- 
chines so  as  to  enable  defendant  to  sell  them; 
and  that,  if  he  did  not  sell  them  before  No- 
vember lat,  the  agent  would  take  them  back 
and  defendant  would  not  be  required  to  pay 
for  tbem — ^to  all  of  which  he  agreed.     The 
answer  further  alleged  that  thereafter  said 
agent  produced  a  written  contract  or  order 
for  tbe   machines  which,  he  represented  to 
defendant,   contained   the   foregoing   verbal 
agreements,   and   which   defendant  did  not 
read  t>efore  signing  for  the  reason  the  agent 


left  him  in  a  hurry  to  catch  tbe  train ;  that 
he  relied  upon  tbe  truth  of  said  statements, 
which  were  false,  and,  so  relying,  signed  the 
contract  and  order  for  the  machines,  which 
said  contract  contained  none  of  the  agree- 
ments aforesaid  between  him  and  the  agent. 
A  demurrer  was  filed  to  said  answer,  which 
was  overruled,  whereupon  the  cause  was  tried 
to  a  Jury  and  Judgment  rendered  In  favor  of 
plaintiff  for  tbe  amount  of  the  account 
Thereafter  defendant  filed  Its  motion  for  a 
new  trial,  which  was  granted  and  the  cause 
again  set  for  trial.  On  February  18;  1914, 
without  further  pleading,  the  cause  was  again 
tried  and  resulted  In  a  Judgment  in  favor  of 
defendant,  to  reverse  which  plaintiff  prose- 
cutes this  appeal.  The  Judgment  is  con- 
trary to  the  evidence. 

The  order  was  dated  January  16,  1912, 
and  was  for  17  machines,  2  of  which  were 
given  to  the  purchaser  to  be  disposed  of  as 
premiums;  the  balance  were  to  be  paid  for. 
Immediately  over  defendant's  slgnaturts 
thereto  api)ears: 

"This  order  is  given  subject  to  approval  of 
the  White  Sewing  Machine  Co.  and  if  accepted 
or  filled  in  full  or  in  part  to  b«i  settled  tor  at 
the  prices  and  terms  above  set  forth.  It  is  un- 
derstood that  no  claim  of  any  understanding  or 
agreement  of  any  nature  whatsrirver  between 
this  company  and  its  dealers  will  be  recognized 
except  such  as  is  embraced  in  written  orders  or 
is  in  writing  and  is  accepted  by  said  company 
in  writing  from  its  home  office  at  Cleveland, 
Ohio." 

And  the  same  was  approved  and  accepted 
in  writing  by  plaintiff  on  January  24,  1912. 
It  contained  none  of  the  stipulations  pleaded. 
By  its  terms  tbe  machines  were  to  be  paid 
for  on  or  before  November  1st,  with  a  dis- 
count of  $1  per  machine,  if  paid  for  within 
30  days  from  date  of  order.  They  were 
shipped  pursuant  thereto,  and,  in  June  fol- 
lowing, plaintiff  again  received  an  order  fron) 
defendant  for  another  machine,  which  was 
shipped  and  paid  for  by  defendant.  On  Octo- 
ber 1st,  defendant  wrote  plaintiff  that,  owing 
to  his  financial  condition  and  that  he  had 
been  unable  to  sell  thirteen  of  the  machines, 
be  ^ould  be  unable  to  pay  for  them  on  No- 
vember Ist,  and  asked  shipping  Instructions  ' 
about  them.  In  answer  thereto,  on  October 
5,  1912,  plaintiff  wrote  defendant  that  they 
would  not  take  the  machines  back  and  credit 
him  therefor.  After  said  account  was  due, 
on  November  6, 1912,  defendant  sent  plaintiff 
$95,  the  amount  he  had  received  for  the  sale 
of  four  machines.  On  November  20tb,  plain- 
tiff acknowledged  receipt  of  said  $95  and 
credited  bis  account  with  that  amount  and 
demanded  $283  as  the  balance  due  on  the 
contract,  and,  when  be  did  not  answer,  this 
suit  was  brought.  No  claim  of  fraud  was 
ever  made  by  defendant  prior  to  his  answer 
in  tbe  cause,  and,  aside  from  that,  be  has 
no  other  defense. 

Assuming  the  agent  made  the  representa- 
tions pleaded  and  that  they  were  the  cause 
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moving  defendant  to  sign  the  contract,  when 
be  did  so  with  the  clause  In  the  contract 
above  set  forth  staring  him  In  the  face,  he 
must  abide  thereby.  In  Colonial  Jewelry  Co. 
V.  Bridges,  43  Okl.  813,  144  Paa  577,  In  the 
syllabus  it  is  said: 

"A  person  signing  an  instrument  is  presumed 
to  know  its  contents,  and  one  in  possession  of 
his  faculties  and  able  to  read  and  having  an  op- 
portunity to  read  a  contract  which  be  signs,  if 
he  neglects  and  fails  to  do  so,  cannot  escape  its 
legal  liability,  for  the  reason  t}iat  at  the  time 
false  representations  were  made  to  the  effect 
that  the  writing  contained  the  Verbal  under- 
standing of  the  parties." 

And  In  the  body  of  the  opinion  it  Is  said: 
"The  identical  questions  presented  by  the  rec- 
ord in  this  case  have  heretofore  been  determined 
by  this  court,  and  these  two  propositions  are 
settled  beyond  controversy:  First.  Where  a  per- 
son signs  a  written  contract,  if  be  is  in  posses- 
sion of  his  faculties,  able  to  read,  a  mere  false 
representation  to  snch  a  person  that  the  writing 
cixitains  their  verbal  understanding  is  not  the 
fraud  contemplated  upon  which  parol  evidence 
may  be  admitted  to  alter  or  vary  the  terms  of  a 
written  instrument.  Second.  The  execution  of 
a  contract  in  writing  But>er8ede8  all  the  oral  ne- 
gotiations or  stipulations  concerning  its  terms 
and  subject-matter  which  preceded  or  accompa- 
nied the  execution  of  the  instrument,  in  the  ab- 
sence of  accident,  fraud,  or  mistake  of  facts, 
and  any  representation  made  prior  to  or  contem- 
poraneous with  the  execution  of  the  written  con- 
tract is  inadmissible  to  contradict,  change,  or 
add  to  the  terms  plainly  incorporated  into  and 
made  a  part  of  the  written  contract." 

In  Ames  r.  Milam,  167  Pac  941,  in  the  Byl> 
labus  we  said:    - 

"M«rely  representing,  to  a  man  In  possession 
of  his  faculties  and  able  to  read,  that  a  writing 
embodies  a  previous  verbal  understanding,  is  not 
such  fraud  as  will  avoid  the  instrument." 

And  In  the  opinion  the  court  said : 
"The  fact  that  defendant  was  too  busy  to  read 
the  contract,  or  that  it  suited  the  convenience  o( 
plaintiff's  agent  for  him  to  sign  it,  so  be  could 
make  the  outgoing  train,  does  not  relieve  defendr 
ant  of  his  duty  to  apprise  himself  of  its  con- 
tents." 

The  cause  is  reversed  and  rendered,  and 
defendant  taxed  with  the  costs.  AU  the  Jus- 
tices conenr. 


LOWEKY  V.  WESTHEIMER  et  aL   ' 
(No.  7009.) 

(Snpreate  Court  of  Oklahoma.    Oct  10,  1916.) 

fSyllsbtw  by  the  Court.) 
1.  Deeds  «=>31— Homestead  «=3ll8(4)— Foiot 
OF  CoNVETANCS  —  Consent  to  Conveyance 
or  Homestead — "Joined  by  M;y  Wife." 
In  a  suit  for  possession  and  to  clear  title 
to  a  certain  tract  of  land,  the  allotment  of  F.  L. 
and  a  part  of  the  homestead  of  the  family,  a 
deed  purporting  to  convey  said  land,  reciting  in 
the  granting  clause  that  "I,  T.  M.  L.,  joined  by 
my  wife,  F.  L.,  •  •  'do  grant"'  the  same 
(describing  it)  to  defendants,  W.  and  D.,  and 
which  was  duly  subscribed  and  acknowledged  by 
both  T.  M.  L.  and  F.  L.,  his  wife,  held,  that  the 
deed  not  only  contains  apt  words  of  grant  on  the 
part  of  F.  li.  sufficient  to  convey  her  title  to 
the  land^ut  is  in  form  sufficient  to  satisfy  the 
statute  (Bev.  Laws  1010,  i  1143),  as  indicating 


the  consent  of  the  husband  to  tiie  sale  thereof 
as  part  of  the  homestead  of  the  family. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §8  60-63;  Dec.  Dig.  <e=>Sl;  Homestead, 
Cent.  Dig.  S§  205-209;   Dec.  Dig.  «=3U8(4).] 

2.  Deeds  ^=>90  —  Oo:«stbuctioi(  —  Oknkbal 

RVLZB. 

In  construing  words  of  grant  contained  In  a 
deed,  where  the  words  are  doubtful  or  ambigu- 
ous, the  language  being  that  of  the  grantor,  all 
doubtful  words  are  construed  most  strongly 
against  him  and  most  favorably  and  beneficitdly 
for  the  .grantee.  A  construction  will  be  avoided, 
if  possible,  which  will  render  the  instrument 
frivolous  and  ineffectual ;  it  being  presumed  that 
the  parties  thereto  intended  the  deed  to  have 
some  operation. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent, 
Dig.  |§  234-237,  247,  248;  Dec.  Dig.  «=>90.] 

3.  Deeds    4=s>101— Constbuction— Pbactioal 
constbucttion  by  parties. 

Where  the  meaning  of  the  terms  used  in  a 
deed  is  not  clear,  the  subsequent  acts  of  the  par- 
ties showing  the  construction  they  have  put  upon 
the  same  themselves  l>efore  the  land  became  a 
subject  of  controversy  are  to  be  looked  to  by  the 
court. 

[E>d.  Note.— For  other  cases,  see  Deeds,  C!est. 
Dig.  §  233 ;   Dec.  Dig.  «=>10i.] 

Error  from  District  Court,  Carter  C!ounty ; 
A.  Eddlemen,  Judge. 

Action  by  Florence  Lowery  and  another 
against  Max  Westhelmer  and  others.  Judg- 
ment for  defendants,  and  plaintiff  Florence 
liOwery  brings  error.    Affirmed. 

Ledbetter,  Stuart  &  Bell,  Stuart,  Cruce  A 
Cruce,  and  Bayard  T.  Halner,  all  of  Okla- 
homa City,  and  B.  RobltalUe  and  Baldwin  & 
Spradllng,  all  of  Tulsa,  for  plaintiff  in  error. 
Geo.  S.  Ramsey,  of  Muskogee,  and  Johnson  & . 
McGlU,  J.  C.  Thompson,  and  L.  S.  Dolmau, 
all  of  Ardmore,  and  Edgar  A.  de  Meules,  of 
Muskogee,  for  defendants  in  error. 

TURNER,  J.  On  May  25, 1914,  In  the  dis- 
trict court  of  Carter  county,  Florence  Loweiy 
and  Thomas  M.  Lowery,  Jr.,  sued  Max  West- 
helmer, David  Daube,  David  Ounsburg,  and 
Southwestern  Petroleum  Company,  and  in 
their  petition  alleged  that  they  were  the  own- 
ers and  entitled  to  the  Immediate  possession 
of  a  certain  tract  of  250  acres  of  land  (de- 
scribing It),  110  acres  of  which  was  her  home- 
stead allotment  as  an  Intermarried  Choctaw, 
and  140  acres  of  which  was  his  homestead 
allotment  as  a  Choctaw  by  blood.  They  fur- 
ther alleged  that  defendants  Westhelmer  and 
Daube  were  in  possession  of  the  land,  claim- 
ing title  thereto  by  virtue  of  a  certain  warran- 
ty deed  dated  November  26,  1810,  purporting 
to  be  their  conveyance  of  said  land  to  de- 
fendants, but  which,  they  say,  is  fraudulent 
and  not  their  deed,  and,  as  to  her  110  acres, 
they  specifically  alleged  that  Florence  Low- 
ery does  not  appear  as  grantor  therein,  and 
that  the  deed  does  not  attempt  to  convey  and 
does  not  convey,  to  defendants  any  right, 
title,  or  Interest  in  said  110  acres  of  land; 
but  nevertheless  they  say  defendants  are  as- 
serting title  thereto  by  reason  thereof,  and 
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which  said  de^  constitates  a  dond  upon  her 
title,  and,  further,  that  she  received  no  con- 
sideration tberefor.  They  also  allege  that 
since  said  pretended  conveyance  the  defend- 
ants (the  grantees  therein)  have  executed  an 
oU  and  gas  lease  on  60  acres  of  the  land  in 
controversy  to  the  defendants  Gunsburg  and 
Southwestern  Petroleum  Company,  who  were 
in  possession  operating  oil  and  gas  wells 
thereon,  and  coftvertlng  the  proceeds  of  the 
oil  and  gas  produced  to  their  own  use,  and 
prayed  Judgment  for  Immediate  possession 
of  the  property  and  for  rents  and  profits, 
and  for  the  cancellation  of  said  deed  and 
lease  and  In  effect  for  general  relief. 

Later,  Thomas  M.  Lowery,  Jr.,  passed  out 
of  the  case,  and  the  case  proceeded  as  to  her, 
leaving  here  Involved  the  title  to  her  110 
acres  only.  For  answer,  defendants  West- 
helmei;  and  Danbe  denied  the  allegations  of 
fraud  and  want  of  consideration  contained  in 
the  petition  and  stood  on  their  deed,  which 
they  alleged  was  her  deed  and  conveyed  them 
the  title  of  Florence  Lowery  to  Ae  land. 
They  also  admitted  the  execution  of  an  oil 
and  gas  lease  to  Ounsburg  and  Southwestern 
Petroleum  Company  as  alleged,  and  stated, 
as  to  the  remainder  of  the  land,  they  were 
also  operating  thereon  for  oil  and  gas  and 
bad  erected  thereon  valuable  Improvements. 
Among  other  things,  they  also  pleaded  that 
plaintiff  was  estopped,  for  reasons  stated,  to 
deny  the  validity  of  her  deed  and  asked  for 
a  reformation  thereof,  should  the  court  hold 
the  same  insufficient  to  pass  her  title  to  the 
land.  For  answer,  Gunsburg  and  Southwest- 
ern Petroleum  Company,  In  effect,  set  up 
that  their  lease  covered  only  20  acres  of  the 
Florence  Lowery  land  In  controversy  and 
that  they  were  Innocent  purchasers  from 
Westbelmer  and  Daube  for  value  and  with- 
out notice.  After  Issue  Joined  by  reply,  in 
which  Florence  Lowery  pleaded  mental  In- 
capacity to  make  the  deed,  there  was  trial 
to  the  court,  who,  by  agreement  of  all  par- 
ties In  Interest,  submitted  to  the  Jury  certain 
special  Interrogatories,  answering  which  they 
found  that  Lowery  and  his  -wife,  on  Novem- 
ber 26,  1910,  executed  the  deed  In  contro- 
versy; that  at  the  time  she  did  so,  she  had 
sufficient  mind  to  understand  the  nature  and 
consequence  of  her  act;  and  that  she  receiv- 
ed a  part  of  the  consideration  of  $350  men- 
tioned In  the  deed.  "It  being  also  agreed  In 
open  court  that  all  other  Issues  of  fact,  not 
embodied  in  the  special  interrogatories  sub- 
mitted to  the  Jury,  be  reserved  for  finding  by 
the  court  without  further  intervention  by  the 
Jury."  Pursuant  to  which,  the  court  there- 
after found  the  same  to  be  that  Thomas  M. 
Lowery,  Jr.,  and  his  wife,  Florence  Lowery 
were,  at  that  time  and  all  other  times  men- 
tioned In  the  pleadings,  husband  and  wife 
and  living  together  as  such;  that  the  110 
acres  In  controversy  was  a  part  of  the  home- 
stead of  the  family  and  patented  to  her,  as 
stated  in  the  petition;  that  the  140  acres 
160P.-32 


therein  set  forth  was  likewise  patented  to 
her  husband,  Thomas  M.  Lowery,  Jr.;  that 
he  then  found  that  prior  to  the  deed  in  con- 
troversy, that  Is,  on  March  30,  1910,  tliey 
executed  a  mortgage  on  their  land  described 
In  the  petition  for  $2,700,  payable  to  the 
Oklahoma  Farm  Mortgage  Company,  and  an- 
other on  the  same  day  on  the  same  land  for 
$1,066,  payable  to  the  same  company;  that 
no  part  of  the  proceeds  of  those  mortgages 
was  paid  to  Florence,  but  shortly  after  their 
execution  $600  of  the  proceeds  thereof  'was 
paid  to  Westbelmer  and  Daube  in  full  set- 
tlement of  a  prior  mortgage  which  they  held 
on  180  acres  of  the  land ;  that  about  Novem- 
ber 1,  1910,  Thomas  M.  Lowery,  Jr.,  for  both 
himself  and  his  wife  Florence,  and  with  her 
knowledge  and  consent,  oi)ened  negotiations 
with  defendants  Westbelmer  and  Daube  for 
the  sale  to  them  of  the  260  acres  covered  by 
said  mortgages,  but  neither  of  defendants 
ever  spoke  to  Florence  concerning  the  matter 
up  to  the  time  of  the  execution  of  the  deed. 
Pending  negotiations,  said  defendants 
through  an  agent  viewed  the  land,  and  later 
an  understanding  was  reached  between  the 
parties  in  which  the  Lowerys  agreed  to  con- 
vey to  Westbelmer  and  Daube  the  260  acres 
covered  by  those  mortgages  in  consideration 
that  Westbelmer  and  Daube  assume  and  pay 
the  same,  and  also  pay  the  Lowerys  $350  In 
cash.  Accordingly,  on  November  26,  1910,  In 
the  store  of  Westbelmer  and  Daube  in  Ard- 
more,  and  in  the  presence  of  said  defendants 
and  each  of  them,  the  Lowerys  made,  execut- 
ed, and  delivered  to  said  defendants  the  deed 
In  question,  but  which,  before  delivery,  was 
then  and  there  read  over  and  explained  to 
them.  Soon  thereafter  the  deed  was  recorded 
and  Immediate  actual  possession  of  the  Innd 
yielded  to  Oie  grantees,  save  the  110  acres  In 
controversy  for  whldi  the  tenant  of  the  gran- 
tors In  possession  thereafter  attorned  to 
Westbdmer  and  Daube,  and  has  since  contin- 
ued so  to  do.  It  was  also  found  by  the  court 
that  defendants  have  since  remained  in  pos- 
session, without  notice  of  any  claim  of  de- 
fect In  said  deed.  About  September,  1913, 
tb'e  land  in  controversy  became  valuable  for- 
oil  and  gas,  and  In  February,  1914,  said  de- 
fendants let  contracts  thereon  to  Ounsburg 
and  he  to  the  Petroleum  Company  for  the 
purpose  of  development  and  themselves  there- 
on expended  large  exana  of  money,  so  much 
so  that  the  110  acres  In  controversy  Is  now 
worth  $100,000;  that  the  consideration  of 
$4,116  paid  for  the  land  was,  at  the  time  of' 
the  execution  of  the  deed,  full,  fair,  and  ade- 
quate; that  said  deferred  payment  of  $330 
has  been  paid,  a  part  by  check  for  $77.66 
made  payable  to  Florence  Lowery  whldl  has 
since  been  done  on  her  indorsement.  The 
court  further  found,  as  to  her  110  acres  In 
controversy,  that  the  Lowerys  were  In  pos- 
session by  their  tenant  at  the  time  of  the  exe- 
cution of  the  deed  and  claimed  the  same,, 
together  with  60  acres  of  bis  allotted  home- 
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stead  as  the  homestead  of  the  family  np  to 
September,  1910;  slace  which  time  they  have 
resided  on  no  part  of  the  250  acres  described 
In  the  deed,  but  have  traveled  to  regain  her 
health.  Upon  the  facts  thus  found,  the  court 
In  effect  held  that  the  deed  was  the  deed  of 
Florence  Lowery,  and,  as  such,  was  valid 
and  binding  as  a  conveyance  of  her  title  to 
110  acres  of  her  allotted  homestead  and  the 
homestead  of  the  family  therein  described, 
and  'rendered  and  entered  judgment  accord- 
ingly. To  reverse  which  she  brings  the  case 
here,  where  her  counsel  contend  that  the 
court  erred,  because  they  say: 

"That  the  deed  of  November  26,  1910,  contain- 
ing, as  it  docs,  a  description  of  the  separate 
homestead  allotment  of  Thomas  M.  Lowery,  Jr., 
the  husband,  and  the  separate  homestead  allot- 
ment of  Florence  Lowery,  and  the  actual  resi- 
dence homestead  of  herself  and  family,  is  void 
as  to  her  110  acres,  the  same  being  her  sepa- 
rate property  and  the  homestead  of  herself  and 
family,  for  the  reason  that  it  contains  no  words 
of  conveyance  on  her  part,  and  does  not  purport 
to  convey  any  land  belonging  to  her;  that  the 
deed  is  not  such  a  joint  deed  of  herself  and 
husband  as  Is  required  by  the  Constitution  and 
laws  of  the  state  of  Oklahoma  to  CMivey  the 
homestead." 

The  deed  reads: 

"Know  all  men  by  these  presents:  That  I, 
Thomas  M.  Lowery,  Jr.,  joined  by  my  wife,  Flor- 
ence Lowery,  of  HewltL  Carter  county,  Okla- 
homa, for  and  In  consiaeration  of  the  sum  of 
forty-one  hundred,  sixteen  and  no-lOO  dollars 
($4,116.00),  $350.00  of  which  is  cash  in  band 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  the  assuming  of  two  mortgages,  one 
for  the  amount  of  $2,700.00,  one  for  the  amount 
of  $1,060.00  on  the  land  hereinafter  described, 
and  in  favor  of  the  Oklahoma  Farm  Mortgage 
Co.,  of  Oklahoma  City,  Okla., 

"Do  grant,  bargain,  sell  and  convey  unto  Max 
Westheimer  and  David  Daube  of  Ardmore,  Car- 
ter county,  Oklahoma,  the  following  described 
real  property  and  premises  situated  in  Carter 
county,  Oklahoma,  to  wit:  (Then  follows  a  de- 
scription of  140  acres  of  the  homestead  allot- 
ment of  Thomas  M.  Lowery.  Jr.,  and  110  acres 
of  her  homestead  allotment.) 

"Together  with  all  the  Improvements  thereon, 
and  all  the  appurtenances  tiiereunto  belonging, 
and  warrant  the  title  to  the  same. 

"To  have  and  to  bold  the  said  described  prem- 
ises unto  the  said  Max  Westheimer  and  David 
Daube,  their  heirs  and  assigns  forever,  free  and 
dear-  and  discharged  of  and  from  all  former 
grants,  charges,  taxes,  Judgments,  mortgages  and 
other  liens  and  incumbrances  of  whatsoever  na- 
ture, except  the  two  mortgages,  one  for  the 
amount  of  $2,700.00  and  one  for  the  amount  of 
$1,066.00  assumed  and  in  favor  of  He  Oklahoma 
Farm  Mortgage  Co.,  of  Oklahoma  City,  Okla- 
homa, as  a  part  of  the  consideration  of  this  deed. 

"Signed  and  delivered  this  26th  day  of  Novem- 
ber, 1910.  T.  M.  Lowery,  Jr. 
"Florence  Lowery. 

"State  of  Oklahoma,  Carter  county— ss. : 

"Before  me,  B.  R.  Oober,  a  notary  public  In 
and  for  said  county  and  state,  personally  appear- 
ed on  this  26th  day  of  November,  1910,  lliomas 
M.  Lowery  and  Florence  Lowery,  husband  and 
wife,  both  to  me  well  known  to  be  the  identical 
persons  who  executed  the  within  and  foregoing 
instrument,  and  each  for  themselves  acknowledg- 
ed to  me  that  they  had  executed  the  same  as 


their  free  and  voluntary  act  and  deed,  for  the 
purposes  and  uses  therein  set  forth. 

"Witness  my  hand  and  seal  the  day  and  year 
above  written. 

"B.  R.  Gober,  Notary  PubUc.    [S^] 

"My  commission  expires  8-22-1911." 

[1]  Against  the  vaUdity  of  the  deed  it  Is 
urged: 
"The   recital:     'I,   Thomas   M.   Lowery,   Jr., 

*  •  •  do  grant,  pell  and  convey,'  excludes  the 
wife  as  an  active  grantor  in  the  deed.  The  deed 
does  not  purport  to  convey  the  separate  property 
of  Florence  Lowery,  occupied  as  a  family  home- 
stead. The  expression,  'I,  Thomas  M.  Lowery, 
Jr.,  joined  by  my  wife,  Florence  Lowery,'  is 
wholly  msufficlent  to  bind  her  as  an  active  par- 
ticipant in  the  conveyance.  •  *  •  The  use 
of  the  additional  words,  'Joined  by  my  wife, 
Florence  Lowery,'  does  not  in  any  way  qualify 
the  statement  of  Thomas  Lowery  that  it  is  he 
that  is  selling. 

"The  widest  scope  that  can  be  given  to  the  re- 
cital 'joined  by  my  wife,  Florence  Lowery,'  Is 
that  she  consents  to  the  selling  by  ThomaS  Low- 
ery. ,  But  this  is  a  clear  infraction  of  the  stat- 
ute. '  Neither  one  can  sell  alone,  neither  can  con- 
sent that  the  other  may  sell;  but  the  selling, 
that  is,  tM  actual  transfer  of  title,  must  be  the 
joint  coequal  act  of  both." 

Not  so.  While  there  can  be  no  doubt  of  the 
correctness  of  the  rule  laid  down  by  Chief 
Justice  Taney,  in  Agricultural  Bank  of  Miss. 
T.  Bice.  4  How.  228,  U  L.  Ed.  948,  that. 
"  •  •  •  In  order  to  convey  by  grant,  the 
party  possessing  the  right  must  be  the  gran- 
tor, and  use  apt  and  proper  words  to  convey 
to  the  grantee,  and  merely  signing  and  seal- 
ing and  acknowledging  an  Instrument,  in 
which  another  person  is  grantor,  is  not  suf- 
llclent,"  assuming  that  the  HO  acres  describ- 
ed in  the  deed — the  allotted  homestead  of 
Florence  Lowery — was  also  the  homestead 
of  the  family,  the  deed  not  only  contains  apt 
words  of  grant  on  her  part  sufficient  to  con- 
vey her  title  to  the  land,  but  is  in  form  suf- 
ficient to  satisfy  the  statute  as  Indicating  the 
consent  of  the  husband  to  the  sale  thereof  as 
a  part  of  the  homestead  of  the  family. 

Article  12,  I  2,  of  the  ConsUtuUon,  pro- 
vides that  the  homestead  of;  the  family  shall 
not  be  sold  by  the  owner,  if  married,  with- 
out the  consent  of  his  or  her  spouse,  given  in 
such  manner  as  may  be  prescribed  by  law. 
Stripped  to  the  point  by  Rev.  Laws  1910,  | 
1143,  it  Is  prescribed  how  this  may  be  done. 
It  provides: 
"No  deed     •     •     •     relating  to  real  estate 

*  *  *  shall  be  valid  until  reduced  to  writing 
and  subscribed  by  the  grantors:    and  no  deeA 

*  *  *  relating  to  the  homestead  exempt  by 
law  •  •  •  G^all  be  valid  unless  in  writing 
and    subscribed    by    both    husband    and    wife. 

*  *    •» 

Which  means,  when  applied  to  the  deed  in 
question,  that  In  order  to  convey  the  home- 
stead of  Florence  Lowery,  exempt  by  law  as 
the  homestead  of  the  family,  she  must  appear 
therein  as  the  party  grantor  conveying  title 
to  the  110  acres  in  controversy,  and  that  the 
deed  must  be  subscribed  as  here,  by  both  her- 
self and  her  husband,  Thomas  M.  Lowery, 
Jr.,  OS  evidence  of  his  consent  to  the  convey- 
ance. But,  it  is  contended,  the  vice  of  this 
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deed  1b  In  tbe  tact,  apptirent  oa  Its  face,  that  | 
Florence  Lowery  does  not  therein  appear  as  i 
a  party  grantor,  but  that  ahe  doea  appear  | 
therein  only  as  consenting  to  the  grant  by 
him  of  his  140  acres  thereby  conveyed;  as  to 
40  acres  of  which  such  consent  was  neces- 
sary, tbe  same  being  a  part  of  the  homestead 
of  the  family.  And,  It  might  be  said,  there 
does  appear  on  tbe  face  of  the  deed  a  doubt 
as  to  whether  Florence  Iiowery,  when  therein 
she  said  she  "Joined,"  and  by  ber  act  did  Join 
her  husband  In  the  deed,  merely  thereby  In- 
tended to  consent  to  the  conveyance  of  bis 
140  acres  of  the  land.  Including  40  acres  of 
the  hociestead  of  the  family,  or  whether  she 
intended,  in  addition  thereto,  to  convey  her 
ilO  acres.  In  other  words,  whether  she  mere- 
ly Intended  to  Join  him  in  the  execution  of  the 
deed  in  order  to  evidence  her  consent  to  bis 
conveyance  of  40  acres  of  tbe  homestead,  or 
whether  she,  by  including  110  acres  of  her 
land  in  the  deed,  Intended  not  only  that,  but 
also,  to  Join  blm  In  tbe  deed  as  a  party  gran- 
tor and  convey  her  110  acres.  This  doubt 
thus  arising  sends  us  to  a  construction  of  tbe 
deed  to  determine  whether  it  can  fairly  be 
said  that .  she  appears  therein  as  a  party 
grantor;  and,  first,  to  the  tnles  of  construc- 
tion. 

[2]  In  Charles  Blver  Bridge  v.  Warren 
Bridge  et  aL,  11  Pet  at  page  688,  9  L.  Ed. 
773,  the  court  said: 

"It  is  a  well-knowD  rule  in  the  constrnction  of 
private  grants,  If  the  meaning  of  the  words  be 
doubtful,  to  construe  them  moat  strongly  against 
the  grantor.  B'ut  it  is  said  that  an  opposite  rule 
prevails  In  cases  of  grants  by  the  king;  for, 
where  there  is  any  doubt,  the  construGtion  is 
made  most  favorably  for  tiie  king,  and  against 
tbe  grantee.  •  *  •  But  it  is  a  rule  of  very 
limited  application.  To  what  cases  does  It  ap- 
ily?  To  such  cases  only,  where  there  is  a  real 
loubt,  where  the  grant  admits  of  two  Interpreta- 
tions, one  of  which  is  more  extensive,  and  the 
other  more  restricted;  so  that  a  choice  is  fairly 
open,  and  either  may  be  adopted  without  any 
violation  of  the  apparent  objects  of  the  grant. 
If  the  king's  grant  admits  of  two  interpretations, 
one  of  which  will  make  It  utterly  void  and  worth- 
less, and  tbe  other  will  give  it  a  reasonable  ef- 
fect, then  tbe  latter  is  to  prevail;  for  the  rea- 
son (says  the  common  law)  'that  it  will  be  more 
for  tbe  benefit  of  the  subject,  and  tbe  honour 
of  the  king,  which  is  to  be  more  regarded  than 
bis  profit.'  *  •  •  And  in  every  case,  the  rule 
is  made  to  bend  to  the  real  justice  and  integrity 
of  the  case." 

In  Thomas  et  aL  ▼.  Hatch,  3  Sumn.  170, 
Fed.  Cas.  No.  13,899,  In  tbe  beadnotes  tt  la 
said: 

"Deeds  are  always  construed  according  to  the 
force  of  the  language  used  by  the  grantor,  and 
tbe  apparent  intentions  of  the  parties  deducible 
therefrom." 

2  Devlin  on  Deeds  (3d  Ed.)  i  340,  lays  down 
the  role  thus: 

"In  construing  the  words  of  such  a  grant, 
where  the  words  are  doubtful  or  ambiguous,  sev- 
eral rules  are  applicable,  all,  however,  designed 
to  aid  in  ascertaining  what  was  the  intent  of 
the  parties ;  such  intent,  when  ascertained,  be- 
ing the  governing  principle  of  construction.  And 
first,  as  the  language  of  the  deed  is  the  language 
of  the  grantor,  the  rule  is  that  all  doubtful  words 
shall  be   construed  most  strongly  against  the 
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grantor,  and  moat  favorably  and  beneficially  for 
the  grantee.  Again,  every  provision,  clause,  and 
word  in  the  same  instrument  shall  be  taken  into 
consideration  in  ascertaining  the  meaning  of  the 
parties,  whether  words  of  giant,  of  covenant,  -or 
description,  or  words  of  qualification,  restraint, 
exception,  or  explanation.  *  •  •  Where  the 
meaning  is  doubtful,  evidence  as  to  the  acts  o( 
the  party  may  be  admitted  to  show  the  intent" 

It  seems  that  the  rule  of  interpretation  laid 
do*n  In  Ck)mp.  Lews  1909,  |  1114,  has  noth- 
ing to  do  with  this  case.  The  section  reads: 
'  "In  cases  of  uiipertainty  not  removed  by  the 
preceding  rules,  the  language  of  a  contract 
should  be  interpreted  most  strongly  against  tbe 
party  who  caused  the  uncertainty  to  exist.  The 
promisor  is  presumed  to  be  such  party,  except 
in  a  contract  between  a  public  officer  or  body,  as 
snch,  and  a  private  party,  in  which  it  is  presum- 
ed that  all  uncertainty  was  caused  by  the  private 
party." 

This  for  the  reason  that,  as  we  get  the  sec- 
tion mediately  from  GaUfomla  where  It  Is 
found  (ClvU  Code,  1906)  aa  section  1654  un- 
der the  title,  as  with  ns,  of  "Interpretation  of 
C(»itract8,"  preceding  which,  in  section  1069, 
Is  found  the  rule,  under  the  title  of  "Inter- 
pretation of  Oranta,"  that  a  grant  of  this 
kind  is  to  be  constmed  most  strongly  against 
the  grantor.  It  would  seem  that  the  rule  laid 
down  in  section  1114,  supra,  was  never  In- 
tended to  apply  to  the  conatmctlon  of  deeds, 
but  was  Intended  to  be  c6nflned  to  tbe  con- 
struction of  contracts  only.  This  waa.  In  ef- 
fect, the  holding  of  the  court  in  Edwards  v. 
Brusha,  18  Okl.  234,  90  Paa  727,  where  the 
court  took  no  note  of  section  1114  and  said: 

"The  rule  is  well  settled  that  in  all  cases  re- 
quiring the  terms  of  a  deed  to  be  construed,  if 
there  be  doubt,  tbe  language  will  be  construed 
most  strongly  against  the  grantor." 

But,  assuming  that,  by  failing  to  enact  a 
statute  similar  to  that  contained  In  the  Cali- 
fornia Civil  Code,  i  1069,  declaring  the  rule 
to  be  as  stated,  the  Legislature  intended  the 
deed  tn  controversy  to  be  construed  as  pro- 
vided In  section  1114,  supra,  applying  that 
rule  to  the  undisputed  facts  in  this  case,  this 
deed  must  be  construed  most  strongly  against 
these  grantors  and  In  favor  of  tbe  grantees. 
The  section  provides: 

"In  cases  of  uncertainty  not  removed  by  tbe 
preceding  rules  (prescribed  for  ascertaining  tbe 
intent  of  the  parties)  tbe  language  of  a  contract 
should  be  interpreted  most  strongly  against  the 
party  who  caused  the  uncertainty  to  exist.  The 
promisor  (Mrs.  Lowery)  is  presumed  to  be  snch 
party.    •    •    •" 

And  the  nndisputed  facts  fall  to  overcome 
that  presumption.  They  are  that,  on  the  day 
the  deed  was  executed,  T.  M.  Lowery,  Jr., 
and  Florence,  bis  wife,  came  to  the  office  of 
the  store  of  the  grantees,  bringing  with  them 
their  respective  certificates  of  allotment  in 
order  to  furnish  to  the  scrivener  a  descrip- 
tion of  tbe  land  to  be  conveyed ;  that  there 
they  met  one  Boland,  a  cotton  buyer,  offldng 
In  the  store,  who  prepared  tbe  deed  In  ques- 
tion but  at  wbofle  request,  or  whether  he  was 
acting  within  the  scope  of  bla  employment 
with  the  grantees,  the  record  falls  to  dis- 
close.  The&e  facts,  we  repeat,  are  insufficient 
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to  overcome  fhe  presumption  that  tlie  prom- 
isor in  the  deed  caused  the  uncertainty  to  ex- 
ist in  Its  terms.  Tills  being  true,  again  we 
as^rt  the  rule  to  be,  as  stated  In  the  Bra&lia 
Case,  that  this  deed  must  be  construed  most 
strongly  against  the  grantors.  See,  also,  8 
B.  a  L.  1 104. 

What,  then,  did  sbe  mean,  when,  by  sub- 
scribing and  acknowledging  the  deed  embrac- 
ing 110  acres  of  her  land,  she  adopted  as 
her  own  the  language  of  the  deed  and  sald-^ 
"That  I,  Thomas  M.  Lowery,  Jr.,  joined  by 
my  wife,  Florence  Lowery,  •  *  •  do 
grant,"  etc.?  Webster  says  that  to  "Join" 
Is  to  "unite;  •  •  •  to  come  together;  to 
combine  or  unite  in  time,  effort,  action;  to 
enter  Into  an  alliance."  An  "alliance"  he  de- 
fines as  "a  union  or  connection  of  interests 
between  parties,"  etc.  And  she  did  adopt 
as  her  own  the  language  of  the  deed,  for  it 
was  said  In  PerWns  Profitable  Conveyanc- 
ing, published  In  1842  (section  158),  and  has 
ever  since  been  the  law,  that: 

"It  hath  been  holden,  that  a  man  shall  be 
bonnden  by  the  speaking,  If  another  man,  by 
averment  uereof,  in  putting  his  seal  to  it,  and 
delivering  of  it  as  his  deed." 

And  again  (sectioa  IBO): 

"And  It  is  to  be  known  that  at  tliis  day,  a  man 
shall  be  boucden  by  putting  bis  seal  unto  a  deed 
indented,  and  delivery  of  the  same,  and  yet  the 
words  within  the  deed  are  spoken  by  another 
man." 

And  so  we  say  that,  when  she  said  she 
joined  with  her  husband  in  the  execution  of 
this  deed,  she,  in  effect  said,  not  that  she 
consented  to  what  he  did,  bat  that  she,  being 
united  in  interest,  united  with  him  in  what 
he  did,  that  is,  united  with  him  in  the  effort 
or  act  of  making  the  deed,  that  is,  joined 
with  him  In  the  grant  evidenced  thereby; 
and  that  hence,  by  so  uniting,  she  became  a 
party  grantor  as  to  all  she  could  grant  by  the 
deed,  which  was  her  110  acres  described 
therein.  It  will  not  do  to  say  that,  by  join- 
ing with  her  husband  in  the  deed  as  she  did, 
she  meant  to  give  her  consent  only  to  the 
conveyance  of  his  140  acres,. or  at  least  to 
40  acres  of  the  homestead  of  the  family 
thereby  conveyed  by  liim.  This  for  the  rea- 
son that,  while  the  language  of  the  deed 
does  Indicate  such  consent,  to  confine  it  to 
tltat  would  render  inoperative  that  part  of 
the  deed  contained  in  her  Implied  words  of 
grant,  followed  by  a  description  of  her  land, 
and  make  it,  in  effect,  almost  frivolous  as 
to  her.  17  Am.  &  Eug.  £acyc.  of  Law,  18, 
soys: 

"A  construction  will  be  avoided,  if  poBsibleu 
which  will  render  the  instrument  frivolous  and 
ineffectualT  It  being  presumed  that  the  parties 
intoDded  the  'instrument  to  have  some  opera- 
tion." I  ,  ■. 

.  This  deed  to  nothing  aore  than  an  execut- 
ed contrtct;  At  to  the  interpretation  of 
contracts.  Rev.  Laws  1910  provides: 

"Sec.  951.  The  whole  of  a  contract  is  to  be 
taken  together,  bo  as  to  give  effect  to  every 
part,  if  reasonably  practicable,  each  clause  help- 
ing to  iiitcrpret  the  others."' 


"Sec.  953.  A  contract  mnst  receive  such  an 
interpretation  as  will  make  it  lawful,  operative, 
definite,  reasonable  and  capable  of  being  carried 
into  effect,  if  it  can  be  done  without  violating 
the  intention  of  the  parties." 

"Sec.  957.  A  contract  may  be  explained  by 
reference  to  the  circumstances  under  which  it 
was  made,  and  the  matter  to  which  it  relates." 

In  Sloss-Sheflleld  Steel  &  Iron  Co.  v.  Lol- 
lar,  170  Ala.  247,  54  South,  at  page  274,  the 
court  said: 

"While  it  is  true  that  the  body  of  the  deed 
must  show  who  are  the  grantors,  the  rule  docs 
not  require  the  names  of  the  grantors  to  be 
inserted  in  the  body  of  the  deed.  The  require- 
ment of  the  rule  ia  met  if,  from  the  deed  in  its 
entirety,  enough  is  shown  from  which,  bv  the 
aid  of  extrinsic  evidence,  the  names  of  the 
grantors  can  be  made  certain." 

Schley  v.  Pullman  Car  Company,  120  U.  S. 
675,  7  Sup.  Ct  730,  80  U  Ed.  789,  was  eject- 
ment in  which  the  plaintiff  in  error  claimed 
title  to.  certain  resil  estate  in  Cook  county, 
IlL,  of  which  the  Pullman  Company  was 
in  possession.  It  was  stipulated  that  judg- 
ment be  entered  for  the  defendant.  If  the 
court  was  of  opinion  that  a  certain  deed  was 
valid  and  binding  as  a  conveyance  by  the 
husband  and  wife  of  the  real  estate  describ- 
ed therein.  The  pertinent  part  of  the  deed 
in  question  read: 

"This  indenture,  made  this  twenty-sixth  day 
of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-eix,  witnesseth;  That  I, 
Cbristina  Ijriin,  sister  and  heir  at  law  of  Henry 
MUIspaugh,  deceased,  *  *  *  of  the  first  part, 
in  consideration  of  the  sum  of  forty-three  dol- 
lars in  hand  paid  by  *  *  *  party  of  the 
second  part,  the  receipt  of  which  ia  hereby  ac- 
knowledged, do  hereby  release,  grant,  bargain, 
and  quitclaim  unto  the  said  party  of  the  sec- 
ond part  *  •  *  all  her  nght,  title,  claim 
and  interest  in  that  certain  tract  of  land  (de- 
scribing it)  to  liave  and  to  hold."  etc 

"In  witness  whereof  the  said  grantor— liave 
hereunto  set  our  hands  and  seals  the  day  and 
year  first  at>ove  written. 

"Christina  Lynn.    [Seal.] 
"William  Lynn.    [Seal.]" 

The  (teed  was  duly  acknowledged  by  both 
the  signers  of  the  deed.  The  court,  being  of 
opinion  that  the  deed  was  valid  and  passed 
to  the  grantee  all  the  right,  title,  and  Interest 
of  ChrisHna  Lynn  and  William  Lynn,  her 
husband,  in  the  real  estate  described  there- 
in, entered'  judgment  for  defendant.  The 
plaintiff  insisted  that  the  deed  was  void  un- 
der the  laws  of  Illinois,  upon  two  grounds, 
the  Brat  of  which  was  that  the  husband  was 
not  a  party  to  the  deed.  Whether  it  was  in 
form  snfBcient  to  satisfy  the  statute  turned 
upon  a  section  of  a.  certain  act,  the  pertinent 
part  of  which  read: 

"When  any  feme  covert,  not  residhig  in  this 
state,  being  attove  the  age  of  eighteen  /ears, 
shall  join  with  her  husband  in  the  execution  of 
any  deed,  •  *  *  relating  to,  any  lands  or 
real  estate,  situate  within  this  state,  she  should 
thereby  be  barred  of  and  from  all  estate, 
*  *  *  therein,  in  like  manner  as  if  she  was 
sole  and  of  full  age." 

The  question  before  the  court  was  wliethes 
Christina  Lynn,  within  the  meaning  of  that 
statute,  Joined  with  her  hosbuid  in  the  ec- 
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ecutton  of  the  deed.    The  court  stated  the 

contention  of  the  parties  thus: 

"The  plaintiff  contends  that  she  did  not,  be- 
cause the  name  of  the  husband  is  not  expressly 
designated  in  the  body  of  the  deed  as  a  grantor. 
It  is  argued  that  as  William  Lynn,  the  husband, 
had  dm'iiig  coverture  a  freehold  interest  jointly 
with  his  wife  in  her  estate  of  inheritance,  with 
absolute  ownership  of  the  rents  and  profits  of 
the  wife,  the  requirement  in  the  act  of  1847,  that 
she  should  join  him  in  the  execution  of  any  deed 
for  real  estate,  was  a  recognition  of  his  su- 
premacy and  right  of  control,  and  necessarily 
implied  that  he,  as  grantor,  so  named  in  the 
granting  or  operating  clauses,  must  pass  what- 
ever interest  he  had,  and  thereby,  also,  express 
his  willingness  that  the  wife  should  convey  her 
title  or  estate.  While  this  position  is  sustained 
^y  some  adjudications,  it  is.  necessary  to  in- 
quire as  to  the  state  of  the  local  law ;  for  the 
rights  of  the  parties  must  be  governed  by  the  re- 
quirements of  that  law_in  respect  to  the. mode 
in  which  real  property  situated  within  the  lim- 
its of  that  state  may  be  conveyed  or  trans- 
ferred." 

And,  after  reyiewlng  certain  cases,  said: 

"While  those  cases  do  not  cover  the  precise 
question  under  consideration,  we  are  of  opinion 
that,  under  the  principles  announced  in  them, 
the  deed  of  May  26,  1856,  must  be  upheld  as  a 
valid  transfer  under  the  law  of  Illinois  of  the 
interest  of  Christina  Ijsia  and  her  husband.  If, 
as  adjudged  by  the  Supreme  Court  of  the 
state,  the  wife,  whose  name  did  not  appear  in 
the  operative  clause  of  the  husband's  convey- 
ance of  bis  lands,  is  to  be  held  as  having  Joined 
him  therein  and  surrendered  her  right  of  dower, 
by  simply  signing  the  deed  and  acknowledging 
it  in  conformity  with  the  statute,  and  upon 
privy  examination  duly  certified;  if,  under  a 
statute  making  it  lawful  for  husband  and  wife 
'to  execute'  a  conveyance  of  her  real  estate, 
they  will  both  be  held  to  have  executed  a  con- 
veyance of  her  separate  property  where  her 
name  appears,  but  that  of  the  husband  does  not 
appear,  in  the  granting  clause  of  the  deed,  but 
they  both  sign  and  acknowledge  it  in  the  mode 
required  by  law;  and  if  the  wife's  'estate  of 
homestead'  can  be  conveyed  by  a  deed,  signed 
and  duly  acknowledged  by  herself  and  husband, 
her  name,  however,  not  appearing  In  the  body 
of  the  deed— it  would  seem  to  follow  that,  with- 
in the  meaning  of  the  act  of  1847,  and  according 
to  the  tendency  of  the  decisions  of  the  Supreme 
Court  of  the  state,  the  wife  joins  with  her  hus- 
band in  the  execution  of  a  conveyance  of  her 
estate  of  inheritance  where  her  name  alone 
appears  in  the  granting  clause,  but  the  deed  is 
signed  by  both  herself  and  husband,  is  acknowl- 
edged by  both,  and  is  certified  as  required  by 
law.  Such  conveyance,  so  signed,  acknowledged, 
and  certified,  of  the  wife's  land,  seems  to  be  as 
effectual,  under  the  local  law,  to  invest  the 
grantee  with  the  title  and  interest  of  both  hus- 
band and  wife  as  if  his  name  had  also  ap- 
peared in  the  granting  clause." 

In  the  headnotes  to  that  case  it  Is  said: 

"A  deed,  dated  May  26,  1856,  by  0.  L.  gran- 
tor, described  as  "sister  and  heir  at  law  of  H. 
M.,'  and  as  'of  the  county  of  St.  Clair  and  state 
of  Michigan,'  which  conveyed  to  the  grantee- a 
tract  of  land  in  Illinois^ and  ,iras  signed  and 
sealed  by  C.  L.  and  by  W.  I/.,  the  name  of  W. 
L.  not  appearing  in  the  granting  clause  of  the 
deed,  and  which  was  acknowledged  May  27, 
1856,  by  said  'C.  I/,  and  W.  L.  her  husband,' 
held  sufficient  to  pass  said  title  of  husband  and 
wife,  under  the  statute  of  Illinois  of  February 
22,  1847,  then  In  force,  respecting  the  convey- 
ance of  lands  or  real  estate  situate  in  Illinois 
by  a  feme  covertriot  residing  within  the  state. 
and  respecting  her  joining  with  her  husband  in 
the  execution  of  the- deed. ' 


Now,  if  in  that  case  William,  tlie  hnsband 
and  owner  during  coverture  of  the  freehold 
jointly  with  his  wife,  although  entirely  omit- 
ted from  the  granting  clause  in  the  deed, 
was,  by  signing  and  acknowledging  the  same^ 
held  to  have  joined  with  her  as  such  and 
to  have  passed  his  freehold  interest  Jointly 
with  the  wife  in  ber  estate  of  inlierltance 
conveyed  by  the  deed,  we  can  and  do  hold 
that  where,  as  here,  Florence,  Che  wife,  ex- 
Q^easly  jolnEi  with  her  husband  as  a  party 
grantor  in  the  granting  clause  of  the  deed, 
and  executes  and  acknowledges  the  same, 
that  the  deed  is  ber  deed  and  in  form  suf- 
ficient to  pass  her  tltle^  not  only  to  the  110 
acres  described  therein,  but  to  the  homestead 
of  the  family. 

In  fact,  we  can  see  no  substantial  differ- 
ence between  the  granting  part  of  a  deed 
which  reads,  as  here,  "Joined  by  vaj  wife," 
and  a  deed  which  simply  says  "and  wife." 
This  for  the  reason  that  both  mean  "acting  in 
conjugation  with  my  wife";  and,  when  in 
each  Instance  the  wife  executes  the  deed,  she 
adopts  the  language  of  the  deed  and,  In  ef- 
fect, says  that  she  acts  in  conjugation  with 
him,  or  that  she  Joins  with  him  in  the 
effort  or  act  of  making  the  deed  as  a  party 
grantor  in  the  grant  evidenced  thereby. 

In  Smith  V.  Oarmody,  137  Mass.  126,  the 
facts  were  that  A.  died,  seised  of  a  parcel 
of  land  bounding  on  a  street  128  feet  and  was 
50  feet  wide.  There  was  set  off  to  his 
widow  as  dower  a  parcel  across  the  north 
end  measuring  49  feet  on  the  street  and 
bounded  on  the  south  by  a  fence.  Later,  by 
partition  among  the  heirs,  the  remainder  of 
the  land  became  the  property  of  B.,  who  con- 
veyed it  mediately  to  his  wife.  On  the 
death  of  the  widow,  her  administrator  as- 
sumed to  convey  the  estate  set  off  to  her  in 
dower  and  included  In  the  boundaries  a  strip 
of  land  2  feet  7  inches  south  of  the  dower 
estate,  and  B.  and  his  wUe  executed  a  deed 
thereto  to  his  grantee.  Thereafter  the  wife 
brought  suit  In  ejectment  for  the  2-foot  7- 
Inch  strip,  claiming  that  the  deed  conveyed 
the  tiUe  of  her  husband  only  to  the  land  with 
a  release  by  ber  of  both  dower  and  home- 
stead, and  the  lower  court  so  held.  But,  on 
am)eal,  the  Supreifie  Court  held  not  so,  but 
that  the  deed  was  not  only  one  of  release 
and  quitclaim  by  both  husband  and  wife,  but 
conveyed  all  their  interest  In  the  land.  The 
pertinent  part  of  the  deed  read: 

•rrhat  I,  Chaa  T.  Smith,  •  •  •  and  Ellen 
Smith,  wife  of  the  said  Charles,  •  •  •  in' 
consideration  of  $1.00  paid  •  •  •  do  hereby 
remise,    release    and    forever    quitclaim    unto 

*  *    *    a  certain  parcel  of  land  (describing  it) 

*  *  *  and  I  do  hereby  ♦  •  •  warrant  and 
defend  the  ^ine  to  said  grantee.  •  *  *  And 
for  the  consideration  aforesaid,  X,  EUen  Smith, 
wife  of  Charles  T.  Smith,  do  hereby  release  un- 
to, the  said  grantee  *  •  •  both  homestead  ■ 
and  dower  in  the  granted  premises. 

"In  witness  whereof  we,  the  said  Charles  T. 
Smith  and  Ellen  Smith,  •  •  »  hereunto  set 
our  hands  and  seals.    •    •    ••• 

Now,  if  the  court  could  tbere  bold,  in  effect, 
that  the  words,  '"I,  Ohas.  T.  Smll^  and  EUen. 
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Smith,  wife  of  the  said  Charles,  do  hereby 
convey,"  were  apt  words  of  grant  sufficient  to 
release  and  quitclaim  her  interest  in  and  to 
the  fee  in  the  land  described  in  the  deed,  al- 
though the  subsequent  part  of  the  deed  in 
which  he  covenanted  to  defend  the  title  would 
seem  to  make  those  words  of  grant  his  only, 
and  that  part  of  the  deed  in  which  she,  for 
the  consideration  expressed  therein,  released 
her  homestead  and  dower,  wonld  seem  to  b« 
all  she  effected  by  the  deed,  we  can  and  do 
hold  that  the  words  of  grant  under  construc- 
tion, which  practically  amount  to  the  same 
thing,  are  sufficiently  apt  to  convey  the  title 
of  Florence  Lowery  to  her  110  acres  of  land 
described  in  the  deed. 

This  is  in  keeping  with  the  practical  con- 
struction placed  on  the  deed  by  the  parties 
to  It  before  her  110  acres  of  land  became 
valuable  for  oil  and  gas,  which  was  aome 
three  years  subsequent  to  the  date  of  the 
deed. 

In  Otis  V.  Pittsburgh  Westmoreland  Coal 
Co.,  199  Fed.  87,  117  C.  C.  A.  698,  the  United 
States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  said: 

"When  in  the  performance  of  a  written  con- 
tract both  parties  give  it  a  practical  constmc- 
tioo,  before  any  oontroversy  has  arisen  in  re- 
gard thereto,  such  construction,  rather  than  its 
iteral  meaning,  will  prevail;  for,  as  Lord  Chan- 
cellor Sudgen,  in  Attorney  General  v.  Drum- 
mond,  1  Dm.  &  Wal.  853,  366,  affirmed  2  H.  L. 
Cas.  337,  said:  'Tell  me  what  you  have  done 
under  a  deed,  and  I  will  tell  you  what  that  deed 
means.'  Unless  the  langaage  is  so  dear  as  to 
admit  of  no  reasonable  controversy  as  to  its 
meaning,  the  court  is  not  likely  to  go  astray  if 
it  enforces  that  construction  which  the  parties, 
without  coercion,  have  themselves  acted  npon. 
District  of  Columbia  v.  Gallaher,  124  U.  S.  605, 
8  Sup.  Ct.  685,  31  Ij.  Ed.  626;  Lowrey  v. 
Hawaii;  206  U.  S.  206,  222,  27  Sup.  Ct  622,  61 
L.  Ed.  1026;  Davis  v.  Alpha  PorUand  Cement 
Co.,  142  Fed.  74,  76,  73  C.  C.  A.  688;  Chi- 
cago G.  W.  Ry.  Co.  V.  Northern  Pacific  Ry.  Co., 
101  Fed.  792,  795,  42  C.  C.  A.  25:  Manhattan 
Life  Ins.  Co.  v.  Wright,  126  Fed.  82,  87,  61  C. 
C.  A.  138;  Central  Trust  Co.  of  N.  Y.  v. 
Wabash  St  L.  &  P.  Ry.  Co.  (C.  G.)  84  Fed. 
254.'' 


[S]  In  Old  Colonial  Trust  Co.  ▼.  Omaha, 
230  U.  S.  118,  S3  Snp.  Ct  972,  67  li.  Ed.  1410. 
the  court  said: 

"Generally  speaking,  the'  practical  interpre- 
tation of  a  contract  by  the  parties  to  it  for  any 
considerable  period  of  time  before  it  comes  to 
be  the  subject  of  controversy  is  deemed  of  great, 
if  not  controlling,  influence." 

.  In  American  Soda  F.  Co.  ▼.  Gerrer's  Bak- 
ery, 14  OkL  258,  78  Paa  115.  2  Ann.  CBs. 
818,  we  said: 

"Where  a  written  contract  contains  provisions 
which  render  it  uncertain  or  ambiguous,  the 
court  may  ascertain  and  give  effect  to  the  mu- 
tual intention  and  understanding  of  the  con- 
tracting parties." 

And  In  Rider  t.  Morgan,  81  OkL  98,  119 
Pac  958,  we  said: 

"Where  the  meaning  of  the  terms  used  in  a 
written  contract  is  not  clear,  the  subsequent 
acta   of   the  parties   showing   the   construction 


they  have  put  upon  the  agreement  themselves- 
are  to  be  looked  to  by  the  court" 

See,  also.  Minnetonka  OU  Coi  ▼.  Cleveland 
Vitrified  Brick  Ca,  27  OkL  180,  111  Pat  826. 

On  this  point,  the  evidence  discloses  that 
the  parties  grantor  to  the  deed,  after  Its  ex- 
ecution, after  yielding  possession  to  the 
grantees,  frequently  asserted  that  they  had 
sold  the  land  therein  described;  that  they 
were  aware  the  grantees  were  receiving  rent» 
and  profits  therefrom,  and,  outside  of  the 
110  acres  In  controversy,  had  expended  large 
sums  of  money  thereupon;  and  that  they 
made  no  objection,  np  to  the  time  of  the- 
brlnging  of  this  snit  In  the  meantime,  the 
grantees  had  paid  ott  the  mortgages  assumed, 
and  the  grantors  had  spent  the  $350  cash  con- 
sideration received.  Immediately  after  sign- 
ing the  deed.  Florence  Lowery  stated  that 
her  home  waa  gone,  that  they  had  no  mora- 
to  squander,  and  that  they  had  left  the 
place  and  were  living  dsewbere.  Again, 
shortly  thereafter  she  stated  that  her  son's 
land  was  the  only  land  they  had  left,  bat 
made  no  claim  to  the  land  In  controversy,  al- 
though the  family  at  that  time  was  la 
straightened  financial  drcumstances.  From 
all  of  which.  It  appears,  and  we  are  of 
opinion,  that  at  the  time  she  executed  the 
deed  In  qnestion  she  intended  to  convey  her 
110  acres  of  land  therein  described;  that 
such  she  did  by  words  of  grant  sufficiently 
apt  to  convey  her  title  thereto;  and  that  the 
deed  Is  In  form  sufficient  to  satisfy  the  stat- 
ute as  Indicating  the  consent  of  the  husband 
to  the  sale  thereof  as  part  of  the  homestead 
of  the  family.  We  say  the  deed  is  in  form 
sufficient  to  satisfy  the  statute  and  convey 
the  homestead,  for  the  reason  that  the  same 
Is  not  questioned,  except  upon  the  ground 
that  the  deed  contains  no  words  of  grant  suf- 
ficiently apt  to  convey  her  title  to  the  land, 
which,  being  decided  adversely  to  plalnttfTa 
contention,  renders  the  point  untenable. 

Let  the  judgment  of  the  trial  court  be  af- 
firmed. It  Is  ao  ordered.  All  the  Justlcea 
concur. 


8ALB,  Sheriff,  v.  SHIPP.    (No.  8973.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1916> 

(ByOabua  by  fK0  Oomrt.) 

1.  Shkbhtb  and  Corstablxs  «=>11S(1>— Li- 

ABIUTIKS— WBONGFUL    LKVT. 

An  officer  who  wrongfully  levies  a  writ  of 
attachment  upon,  and  sells  the  separate  prop- 
erty of  a  wife  in  an  action  against  her  husband, 
is  guilty  of  conversion,  and  is  liable  therefor, 
and  may  be  sued  and  compelled  to  respond  in 
damages  for  such  conversion. 

[Ed.  Note.— For  other  cases,  see  Sheritfs  and 
Constables,  Cent  Dig.  U  186-189;  Dec.  Dig. 
«=»118(1)J 

2.  SHXBim  AND  CONBTABLXa   «=»138(2)— Ll- 
ABIUTIK8— ACTIOHB— ADMIBSIBIUTT  Of  BVI- 

DXNCX. 

Where  a  writ  of  attachment  against  her  hus- 
band had  been  levied  upon  the  property  U 
plaintiff  and  the  sheriff  had  teqnired  the  plain- 
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tiff  in  the  attachment  to  indemni^  him  against  I 
loss,  and  afterwards  sold  the  property,  it  was  | 
not  error  to  permit  proof  of  that  fact  in  an  ac- 
tion against  the  sheriff  for  the  wrongful  seizure 
of  plaintifl's  i>roperty,  in  wliich  the  sheriff  de- 
niea  taij  participation  in  the  alleged  levy  and 
■ale. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {{  291-294;  Dec.  Dig. 
«=»138(2)3 

3.  BxKMpnowB   «=114   —  Enfokcmcbut  o» 
KioHT— Duty  or  Ortckb. 

It  is  no  part  of  the  dnty  of  an  officer  lerying 
a  writ  to  select  and  set  apart  the  property  ex- 
empt to  the  judgment  debtor  or  his  family. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  {  136;   Dec.  Dig.  «=1U.] 

4.  ExEiimoNS  ^=9116  —  Enfobcbment  or 
Eight— NoTioB  to  Lkvtiho  Offictb. 

Where  the  wife  of  defendant  in  a  writ  of 
attachment  desires  to  claim  as  exempt  to  the 
family  any  portion  of  the  property  levied  upon, 
it  is  her  duty  to  inform  the  officer  holding  the 
process  of  tJie  particular  property  claimed  as 
exempt. 

[Ed.  Mote.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  S  IST;   Dec.  Dig.  <3=>116.] 

'6.  Tbotcb  and  Corvxbsiok   «=>9(5)  — Etu> 

XXMT9— DBIIAND. 

In  a  suit  for  conversion,  wher*  the  original 
taking  was  wrongful  and  the  property^  was 
wrongfully  detained  at  the  time  of  the  salt,  no 
other  demand  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  i  62;  Dec.  Dig.  «=» 
9(B).] 

6.  SHEBIFFa    AKD     OOHBTABUCS    «»129— LIA- 
BILITIES—SAI.B  OF  BXBJtPT  Pbopebtt. 

An  action  for  conversion  will  not  Be  to  re- 
cover damages  for  the  sale  of  exempt  property 
by  an  officer  under  process,  unless  said  property 
is  claimed  as  exempt  and  notice  of  such  claim  is 
given  to  the  officer  in  seasonable  time. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  H  284-266;  Dec.  Dig. 
«=»129.] 

7.  Shbbiffs  aitd  Cohbtablxs  4s»139(4)— Iji- 

ABIUnSS— EXKUFLABT  DAHAOKS. 

Where  an  officer  broke  into  plainttfTs  house, 
while  she  was  absent  in  the  neighborhood  pick- 
ing cotton,  and  under  a  writ  of  attachment 
against  the  property  of  her  husband,  and  re- 
moved everything  therein,  including  all  the  fur- 
niture and  household  supplies,  personal  wear- 
ing apparel  of  plaintiff  and  other  members  of 
her  family,  including  a  bundle  of  clothes  and 
shoes  belonging  to  her  dead  baby,  and  all  of 
plaintiff's  separate  property,  and  removed  all 
the  chickens  on  the  place,  the  jury  were  justi- 
fied in  awarding  plaintiff  exemplary  damages 
against  said  officer  for  his  wrongful  act. 

[Ed.  Note.— For  other  cases,  see  SherifEs  and 
Constables,  Cent  Dig.  i  302;  Dec.  Dig.  <S=> 
139(4),1 

Error  from  District  Court,  devdand 
County;   B.  McMillan,  Judge. 

Action  by  Lncinda  Shipp  against  I.  B. 
Sale,  Sheriff  of  Cleveland  County.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Beveraed  and  remanded  for  new  triaL 

Ben  F.  Williams,  Jr.,  of  Norman,  and 
Hntebln  ft  Burke,  of  Lexington,  for  plaintiff 
In  error.  Bennie,  Hocker  &  Moore,  of  Par- 
cell,  and  J.  B.  Dudley,  of  Norman,  for  de- 
fendant In  error. 


HABDT,  3.     Lndnda   Shlpp  mied  I.   B. 

Sale,  sheriff,  and  J.  B.  Wheeler,  as  deputy, 
Joining  the  sureties  upon  the  sheriff's  bond, 
for  the  conversion  of  certain  personal  prop- 
erty. Trial  restilted  In  a  verdict  and  judg- 
ment for  plaintiff  against  Sale  and  Wheeler, 
she  having  dismissed  as  to  the  sureties. 

[1]  The  defendant  Wheeler,  who  held  a 
special  commission  under  defendant  Sale,  as 
a  deputy  for  special  work  In  enforcing  the 
prohlbltoiT  laws,  had  seized  said  property 
under  an  attachment  as  the  proi>erty  of  tite 
husband  of  plaintiff.  Defendant  Sale  knew 
the  attachment  had  been  levied  by  Wheeler, 
claiming  to  act  as  his  deputy,  and  thereafter 
required. the  plaintiff  in  the  attachment  to 
Indemnl^  him  from  loss  on  account  thereof, 
and  later  directed  a  regular  deputy  by  the 
name  of  Hlgtiee  to  sell  the  property,  wbich 
was  done,  and  the  proceeds  applied  to  the 
satisfaction  of  the  debts  of  plaintiff's  hus- 
band. Plaintiff  brought  suit  for  conversion 
of  said  property  before  judgment  In  the  at- 
tachment suit  and  before  the  sale  thereof, 
claiming  title  In  herseU,  and  in  addition 
claiming  the  property  as  exempt  to  the  fam- 
ily. The  case  was  submitted  to  a  jury,  and 
a  verdict  returned  in  ber  favor.  These  facts 
make  out  a  clear  case  of  conversion  as  to 
that  portion  of  the  property  owned  by  plain- 
tiff, and  under  the  facts  stated  the  defend- 
ant Wheeler,  who  made  the  actual  seizure, 
and  the  sheriff,  who  made  the  sale  through 
his  regular  deputy,  are  both  liable  to  the 
plaintiff.  Stump  t.  Porter,  31  OkL  167,  120 
Fac.639. 

[2]  At  the  trial  the  court  permitted  plain- 
tlfl  to  show  that  defendant  Sale  bad  re- 
quired the  plaintiff  in  the  attachment  suit 
to  Indemnify  him  against  loss  by  reason 
of  the  attachment,  and  error  is  urged  upon 
this  action  of  the  court  No  authorities 
are  cited  in  support  of  this  contention.  De- 
fendant Sale  denied  liability,  and  denied  by 
bis  pleadings  any  participation  in  the  al- 
leged sale,  and  it  was  competent  to  show 
that  with  knowledge  of  the  levy  and  of  the 
plaintifl's  claim,  said  defendant  required  the 
execution  of  said  Ijond  to  save  himself  harm- 
less, and  then  proceeded  with  the  sale. 

[3]  In  bis  instructions  the  court  told  the 
jury  that  it  was  not  necessary  for  plaintiff 
to  hunt  up  the  officer  making  the  levy  and 
claim  the  property,  or  any  part  of  it,  as  ex- 
empt, but  that  It  was  the  duty  of  the  officer, 
at  the  time  he  seized  the  property,  to  ascer- 
tain whether  or  not  the  same  was  exempt  to 
the  plaintiff,  and  the  fact  that  she  failed  to 
claim  her  exemptions,  or  make  a  demand  for 
the  return  of  the  property,  would  not  waive 
or  forfeit  her  ri^t  to  claim  said  property  at 
the  time  of  the  triaL  The  giving  of  this  In- 
struction was  error.  In  Parsons  y.  Evans, 
44  OkL  751,  146  Pac.  1122,  L.  B.  A.  1915D, 
381,  It  was  said: 


«dbFor  otbcr  eases  ■••  same  topie  and  KKT-NDMDER  ia  all  Ker-Numbered  DicesU  and^ndaM 

)igitized  by 


IJDdaZM  T 

Google 


504 


160  PACIFIC  BEPOBTBB 


(OkL 


"TJader  the  statutes  in  this  state,  it  is  no  part 
of  the  duty,  nor  is  it  the  right  ot  an  officer 
holding  an  execution,  to  select  and  set  apart  the 
jodgment  debtor's  exempt  property.  Neither  is 
it  his  duty  to  advise  him  as  to  his  right  to  cer^ 
tain  exemptions.  The  right  to  claim  and  se- 
lect exempt  property  rests  wholly  with,  and  can 
be  exercised  only  by,  the  judgment  debtor." 

The  second  paragraph  of  the  syllabus  in 
that  case  is  as  follows: 

"Where  a  judgment  defendant,  having  more 
property  ot  a  certain  class  than  is  exempt  by 
statute,  desires  to  claim  his  exemptions  out  of 
the  whole,  it  is  his  duty  to  properly  inform  the 
officer,  holding  process,  of  the  particular  prop- 
erty selected  and  claimed  as  exempt  from  levy." 

In  Biulon  et  al.  t.  Lyle,  28  OkL  430,  114 
Pac.  618,  it  was  held: 

"Where  personal  property  reserved  to  the 
family  by  an  act  amending  section  1,  c.  34,  Rev. 
Stat.  1893  (Seas.  Laws  Okh  1905.  e.  18,  %  1),  is 
attached  and  sold  by  the  sheriff  for  the  debt  of 
the  husband,  held  that,  he  failing  so  to  do,  the 
wife  may  claim  the  same  as  exempt  and  sue  for 
a  conversion  thereof." 

[4,  8]  The  plaintiff,  her  husband  falling  to 
do  so,  bad  the  right  to  claim  such  property 
as  exempt,  and  it  was  her  duty  to  present 
said  claim  to  the  officer  making  the  levy.  It 
was  not  bis  duty  to  set  aside  such  property, 
nor  to  inform  her  of  her  rights  tn  the  prem- 
ises according  to  the  holding  of  tbe  case 
above  cited,  and,  having  failed  to  make  such 
claim  In  due  time,  she  cannot  maintain  an 
action  for  the  conversion  of  that  portion  of 
the  property  which  she  claims  In  this  action 
as  exempt.  Waples,  Homestead  &  Exemp- 
tions, 882.  Had  she  made  such  claim,  the 
officer  would  have  been  under  obligations  to 
set  the  same  aside  to  her.  The  possession 
of  the  ofDcer  being  lawfnl  In  the  first  In- 
stance, by  reason  of  the  levy,  conversion  will 
not  lie  for  the  sale  thereof  nntU  after  de- 
mand therefor  and  refusal  to  deliver  same. 
Phelps,  Dodge  &  Palmer  Co.  v.  Halsell  et 
al.,  11  Okl.  1,  65  Pac.  340;  Bank  of  Com- 
merce T.  Oasklll,  145  Pac.  1182. 

[7]  It  la  urged  that  under  the  facts  of  this 
case  the  Jury  were  not  authorized  to  award 
exemplary  damages.  The  verdict  was  for 
^200  actual,  and  $200  exemplary,  damages. 
Section  2851,  Bev.  Laws  1910,  Is  as  follows: 

"In  any  action  for  the  breach  of  an  obliga- 
tion not  arising  from  contract,  where  the  de- 
fendant has  been  guilty  of  oppression,  fraud  or 
malice,  actual  or  presumed,  the  jury,  in  addi- 
tion to  the  actual  damages,  may  give  damages 
for  the  sake  of  example,  and  by  way  of  pun- 
ishing the  defendant." 

To  entitle  a  plaintiff  to  recover  exemplary 
damages  in  an  action  sounding  In  tort,  the 
proof  must  show  some  element  of  fraud,  mal- 
ice, or  oppression.  The  act  which  constitutes 
the  cause  of  action  must  be  actuated  by  or 
accompanied  with  some  evil  intent,  or  must 
be  the  result  of  such  gross  negligence — such 
disregard  of  another's  rights — as  is  deemed 
equivalent  to  such  intent  Western  Union 
Tel.  Co.  T.  Beeves,  34  OkL  468,  128  Pac.  216; 


Ft  a  &  W;  By.  Co.  y.  Ford,  84  CM.  tfie,  126 
Pac.  745,  41  L.  R.  A.  (N.  S.)  745. 

The  admitted  facts  show  that  defendant 
Wheeler,  while  plaintiff  was  absent  from 
home  picking  cotton,  broke  open  the  house 
in  which  she  was  living  and  removed  every- 
thing therein.  Including  all  the  furniture  and 
household  supplies,  personal  wearing  apparel 
of  plaintiff  and  other  members  of  her  family, 
including  a  bundle  of  clothes  and  shoes  be- 
longing to  her  dead  baby,  and  all  the  chick- 
ens on  the  place  were  seized  and  removed. 
Defendant  Sale,  while  not  personally  partic- 
ipating In  the  seizure  and  removal  of  the 
property,  was  fully  informed  thereof,  and 
ratified  the  same  by  taking  an  Indemnifying 
bond  and  instructing  his  deputy  Hlgbee  to 
retain  possession  under  the  writ  and  sell  the 
property.  The  writ  was  against  the  husband 
of  plaintiff,  and  when  the  officer  levied  upon 
the  wearing  apparel  of  plaintiff  and  other 
members  of  the  family  and  seized  her  sepa- 
rate property  he  exhibited  a  gross  disregard 
of  her  rightB  and  of  his  authority  under  the 
writ  which  he  held,  and  the  jury  were  Jus- 
tlfled  In  finding  the  writ  was  executed  under 
circumstances  that  amounted  to  oppression. 

The  instruction,  submitting  the  question  of 
exemplary  damages  to  the  jury,  is  said  to  be 
erroneous  because  the  court  told  the  jury,  In 
effect,  that  this  was  a  case  where  they  could 
allow  exemplary  damages,  thereby  expressing 
an  opinion  upon  the  facts.  The  language 
complained  of  told  them,  In  effect,  that  they 
were  authorized.  If  they  thought  proper,  un- 
der the  evidence,  In  addition  to  actual  dam- 
ages. If  any,  to  allow  plaintiff  a  further  sum 
as  exemplary  or  smart-money  damages,  etc. 
There  is  no  merit  In  this  contention.  The 
language  complained  of  clearly  left  it  to  the 
jury  to  determine  whether  plaintiff  should 
recover  exemplary  damages,  and  was  by  no 
means  an  expression  by  the  court  of  an  opin- 
ion upon  the  evidence. 

[S]  As  to  that  portion  of  the  property 
claimed  and  shown  by  the  evidence  to  be  her 
personal  property,  no  demand  for  the  return 
thereof  was  necessary.  In  a  suit  for  conver- 
sion, where  the  original  taking  was  wrong- 
ful and  the  property  is  wrongfully  detained 
at  the  time  of  the  suit,  no  other  demand  is 
necessary.  The  wrongful  taking  and  con- 
version Is  an  assertion  of  ownerdilp.  Bank 
V.  GaskiU,  145  Pac.  1132;  Bllby  v.  Jonea,  Sfr 
Okl.  613,  136  Pac.  414. 

The  evidence  does  not  clearly  distinguish 
between  the  property  owned  by  plaintiff  In 
her  own  right  and  that  claimed  by  her  as 
exempt;  and,  as  we  are  unable  to  separate 
these  items  and  determine  the  amount  which 
plaintiff  was  rightfully  entitled  to  recover, 
the  case  Is  reversed  and  remanded  for  a  new 
trlaL  All  the  Justices  concur,  except  KANB 
C.  J.,  absent 
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BOTH  et  aL  t.  UNION  NAT.  BANK  OF 
BARTLESVILLiB  et  aL    (No.  3S80.) 

(Supreme  (Tourt  of  Oklahoma.     Oct  10,  1916.) 

(ByUabu*  by  the  Oowrt.) 
X.  Ck>UBTB  «s>2— Judoiocnt  «=»48&— "Jubxs- 

blCnON ' ' — EL8MBKT8. 

The  elements  of  jurisdiction  are:  (1)  A  court 
created  by  law,  organized  and  sitting;  (2)  au- 
thori^  given  such  court  b^  law  to  hear  and  de- 
termine causes  of  the  land  in  question ;_  (3) 
power  given  such  court  by  law  to  render  a  judg- 
ment such  as  it  assumes  to  render;  (4)  author- 
ity over  the  parties  to  the  case,  acquired  by 
their  appearance  or  the  service  of  process  on 
them,  if  the  judgment  is  to  bind  them  personally 
and  not  merely  as  a  judgment  in  rem ;  (6)  au- 
thority over  the  thing  adjudicated  npon  by  its 
being  located  within  the  court's  territory,  and 
bv  actually  seizing  it  if  liable  to  be  carried  away, 
if  the  judgment  is  to  be  in  rem;  and  (6)  au- 
thority to  decide  the  question  InTolTed,  which, 
If  the  other  essential  elements  of  jurisdiction 
exist,  is  acquired  by  the  question  being  submit- 
ted to  it  by  the  parties  for  decision. 

(a)  An  oMer  or  decree  of  a  court  of  general 
jurisdiction,  or  of  snch  jurisdiction  of  the  par- 
ticnlar  subject  in  qnecrtaon,  with  the  power  to 
malce  such  order  or  decree  under  any  possible 
state  of  facts  in  the  case  in  which  it  was  made, 
imports  absolute  verity,  and  is  not  subject  to 
collateral  attad^  ^^<^£^  '<*'  fraud  in  ita  pro- 
curement, nnless  it  affirmatively  appears  from 
the  record  of  the  action  or  proceeding  in  which 
the  same  was  made  that  such  court  was  without 
jurisdiction  in  respect  to  one  or  more  of  the 
above-stated  elements  essential  in  such  case. 

(b)  Where,  the  record  in  a  case  affirmatively 
discloses  the  facta  to  be  such  that  such  court 
is  without  power  in  such  case  to  make  the  order 
or  decree  it  assumes  to  make,  the  same  is  void, 
and  therefore  subject  to  collateral  attack  for 
want  of  jurisdiction  to  the  extent,  at  least,  that 
snch  court  iar  without  power  to  make  the  same. 

[Ed.  Note.— For  other  cases,  see  Couru,  Cent. 
Dig.  j  1;  Dec.  Dig.  «s>2;  Judgment,  Cent. 
Dig.  SJI  924,  925;    Dec.  Dig.  <S=3489r 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jurisdiction.] 

2.  JuoouENT  ®=>2S— Bkqt7Isite»— BrraoT  ot 

Pabmai,  Invauditt. 
If  a  judgment  or  decree  includes  a  decision 
of  an  independent  and  separable  subject-matter 
or  question  within,  and  an  independent  and 
separable  subject-matter  or  question  beyond,  its 
jurisdiction,  the  same  is  valid  as  to  the  former 
and  a  mere  uuUity  as  to  the  latter,  and  is  not 
void  in  toto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  39;   Dec  Dig.  «=928.] 

.  8.  MoBToAGEs   <S=>82— Vauditt— Eftkct   or 

Pabtial  Invauditt. 
When  the  consideration  of  a  mortgage  is 
made  up  of  two  or  more  distinct  tranaactious, 
including  one  or  more  that  are  illegal  and  one 
or  more  that  are  legal,  and  the  legal  part  of 
the  mortgage  can  be  separated  from  the  illegal 
part  of  the  same,  it  may  be  upheld  and  fore- 
closed to  the  extent  of  such  distinct  legal  part. 

(a)  Such  illegal  part  does  not  necessarily  in- 
validate the  mor^ige  in  toto  when  it  does  not 
enter  into  and  taint  the  legal  part  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  191 ;  Dec.  Dig.  <3=a82.] 

4.  Gtjasdian  and  Waed  «=»90— Indians  «=> 

16(1)  —  Indian  Lands  —  Mobtoaob  —  Coi.- 

ZATBBAL  Attack. 

Under  section  4,  Act  Cong.  May  27,  1908,  c. 

199,  35  Stat  312,  effective  on  and  after  July 

27,  190S.  for  the  removal  of  restrictions,  upon 


alienation,  from  a  part  of  the  lands  of  the  al- 
lottees of  the  Five  Civilized  Tribes  of  Indians, 
snch  lands  are  not  subject  and  cannot  be  held 
liable  to  any  form  of  personal  claim  or  demand 
against  a  Cherokee  Indian  minor  allottee  of 
one-eighth  Indian  blood  arising  or  existing  prior 
to  July  27,  1908. 

(a)  A  county  court  can  acquire  no  jurisdiction 
under  Laws  1895,  p.  37,  as  amended  by  Laws 
1901,  p.  38,  as  amended  by  Laws  1005,  p.  185. 
(section  6364,  Bev.  Laws  1910),  and  under  said 
act  of  Congress,  to  determine  whether  the  al- 
lotted lands  of  snch  Cherokee  Indian  minor  of 
oneeighth  Indian  blood  should  be  mortgaged  to 
pay  an  existing  claim  or  demand  to  whidi  nei- 
ther such  lands,  nor  any  part  thereof,  is,  by  rea- 
son of  the  laws  of  this  state  or  by  reason  of  said 
act  of  Congress,  then  legally  liable;  and  an  or- 
der of  su(£  court,  authorizing  snch  mortgage, 
and  the  mortgage  itself,  to  the  extent  of  such 
claim  or  demand,  are  void  and  subject  to  col- 
lateral attack,  without  allegation  or  proof  of 
fraud  in  ttuAt  procurement 

[JBid.  Note. — For  other  cases,  see  Quardian  and 
Ward,  Cent  Dig.  I  103;  Dec.  Dig.  <S=00:  In- 
dians, Cent  Dig.  }  37;   Dec.  Dig.  i8=5>15(l).] 

5.  GUABDIAN  and  Wabd  ®=>90— Mobtoaqk— 
Coixaixbai.  Attack  —  Gbo^rdb  —  Invalid- 

Xnc  or  JUDOMKNT. 

Where  a  guardian's  application  for  author- 
ity to  mortgage  allotted  lands  of  a  Cherokee 
Indian  minor,  under  Laws  1806,  p.  37,  as 
amended  by  Laws  1901,  p.  38,  as  amended  by 
Laws  1905,  p.  185  (section  6364,  Rev.  Laws 
1910),  shows  upon  its  face  that  the  total  indebt- 
edness of  his  ward's  estate  is  $1,312.98,  of  which 
a  portion  is  not  subject  to  be  paid  or  secured  by 
means  of  such  mortgage,  and,  without  alleging 
any  necessity  for  mortgaging  said  real  estate 
for  more  than  the  indebtedness  subject  to  be 
paid  or  secured  by  means  of  snch  mortgage, 
prays  for  an  order  authorising  him  to  mortage 
the  same  for  $1,800,  as  a  means  to  pay  said  in- 
debtedness of  21,312.98,  the  county  court  ac- 
quires no  jurisdiction  to  determine  whether  the 
same  should  be  mortgaged  for  more  than  the 
amount  of  the  indebtedness  subject  to  be  paid  or 
secured  by  means  of  such  mortgage  under  said 
statote,  and  under  section  4  of  the  act  of  Con- 
gress of  May  27,  1906,  effective  on  and  after 
July  27,  1908,  relating  to  such  lands,  with  in- 
terest thereon,  and  ita  order  authorizing  such 
mortgage  for  any  excess  of  such  amount,  as 
well  as  the  mortgage  given  in  pursuance  there- 
of, is,  to  the  extent  of  such  excess,  void  and 
subject  to  collateral  attack  without  allegatiOB 
or  proof  of  fraud. 

.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  S  103;    Dec.  Dig.  (S=s>90.] 

6.  GVABDIAR  AND  WaBD  «S990— MOBTaAOX— 
COIXAIKBAI.  Attaok— Gboundb. 

An  order,  authorizing  a  guardian  to  mort- 
gage his  ward's  estate  to  pay  existing  indebted- 
ness, to  which  the  same  is  liable,  under  Laws 
1895,  p.  87,  as  amended  by  Laws  1005,  p.  38, 
as  amended  by  Laws  1905,  p.  185  (section  6364, 
Bev.  Laws,  1910),  made  on  the  same  day  that 
amplication  therefor  was  Sled,  and  without  no- 
tice, although  irregular,  is  not  void,  and  is 
therefore  not  subject  to  collateral  attack  with- 
out alleging  and  proving  fraud  in  ita  procure- 
ment 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  i  103;  Dec.  Dig.  <S=»90.] 

7.  Odabdian  and  Wabd  €=>90— MoBTQAaB— 
CoBBEcnoN— Nunc  Pbo  Tunc. 

Where  a  guardian  makes  application  under 
Laws  1895,  p.  37,  as  amended  by  I^aws  1901,  p. 
38,  as  amended  by  Laws  1906,  p.  185  (section 
6364,  Bev.  Laws  1910),  for  an  order  authorizing 
him  to  mortgage  his  ward's  real  estate  to  pay 
existing  debts,  to  which  the  same  is  liable,  cor- 
rectly describing  snch  real  estate  in  sucn  appli- 
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cation,  and  the  conrt  gnmta  sndt  application, 
but  erroneously  describes  such  estate  as  being 
situate  in  another  township,  where  such  ward 
owns  no  real  estate,  and  such  mortgage  is  exe- 
cuted by  the  guardian  in  pursuance  of  such 
order,  but  correctly  describing  such  real  estate, 
and  where,  upon  application  of  an  assignee  of 
such  mortgage  more  than  two  years  thereafter, 
and  after  such  ward  has  attained  her  majority, 
such  court  enters  a  nunc  pro  tunc  order,  cor- 
recting such  error,  over  the  objections  of  such 
former  ward,  who,  however,  docs  fiot  deny  such 
error,  such  error  will  be  regarded  as  merely 
clerical  and  subject  to  be  so  corrected. 
[Ed.  Note.— For  other  cases,  see  Guardian  and 
/ard,  Cent  Dig.  {  103;   Dec.  Dig.  <8=>90.] 

Error  from  District  Coart,  Washington 
County;   R.  H.  Hudson,  Judge. 

Action  by  the  Union  National  Bank  of 
Bartlesvllle,  Okl.,  against  W.  U  Norton,  as 
guardian  of  the  person  and  estate  of  Oretta 
E.  Roth,  n^e  Stokes,  and  others.  JudgnHent 
for  plaintiff,  and  defendants  Gretta  E.  Roth, 
n^e  Stokes,  and  another  bring  error.  Re- 
Tersed  and  remanded. 

George  &  Campbell,  of  Bartlesvllle,  for 
plalntlfCs  In  error.  B.  B.  Foster,  of  Bartles- 
Tllle,  for  defendant  in  error  Union  Nat.  Bank 
of  Bartlesvllle. 

THACKER,  J.  Gretta  B.  Roth,  n^  Stokes, 
one  of  the  plaintiffs  In  error,  will  be  desig- 
nated as  defendant  and  the  Union  National 
Bank  of  Bartlesvllle,  one  of  the  defendants 
In  error,  will  be  designated  as  plaintiff,  in 
accord  with  their  positions  In  the  trial  court, 
while  the  other  parties  will  be  deslg;nated  by 
their  proper  names  so  far  as  It  may  be  nec- 
essary to  refer  to  them. 

This  is  an  appeal  from  a  Judgment  for  tbib 
plaintiff  against  the  defendant  apon  a  note 
for  $1,800,  plus  interest  at  the  rate  of  8  per 
cent  per  annum  from  the  date  of  the  note, 
and  foreclosing  a  guardian's  mortgage  to 
satisfy  the  same  upon  her  following  describ- 
ed "allotted"  lands,  executed  upon  the  au- 
thority and  with  the  approval  of  the  county 
court  during  her  minority,  to  wit: 

"The  southwest  quarter  of  the  northwest  quar~ 
ter  of  section  twenty-four  (24),  and  the  east 
half  of  the  southeast  quarter  of  the  northeast 
quarter,  and  the  northwest  quarter  of  the  south- 
east quarter  of  the  northeast  quarter  of  section 
twen^-three  (28),  and  the  northwest  quarter  of 
the  southeast  quarter  of  the  northeast  quarter 
of  section  eleven  (11),  all  in  township  twenty- 
seven  (27)  north,  range  twelve  (12)  east  Indian 
meridian,  in  Washington  county,  state  of  Olda- 
boma,  and  containing  eighty  acres  more  or  less." 

This  Judgment  was  given  upon  the  susten- 
tion of  a  demurrer  to  defendant's  answer  and 
her  election  to  stand  on  that  answer;  and 
the  only  question  in  this  case  is  as  to  wheth- 
er the  court  erred  In  sustaining  this  demur- 
rer. 

However  fbulty  may  be  an  answer  that 
purports  to  allege  defensive  matter.  It  is  not 
error  to  overrule  a  demurrer  to  It  If  the  peti- 
tion ftills  to  state  facts  sufDctent  to  consti- 
tute a  cause  of  action.  10  Mod.  Am.  L.  113 ; 
Shrimsher  ▼.  Newton,  8  Ind.  T.  655,  64  S.  W. 
634;    Hubbard  v.  COiism,  5  Ind.  T.  05,  82 


S.  W.  686;  Lafayette  ▼.  Hood,  7  Ind.  T.  OOS, 
104  S.  W.  863. 

And  it  is  contended  by  the  defendant  that 
the  converse  of  this  rule  Is  true  and  that  the 
petition  against  her  In  the  instant  case  Is  In- 
sufficient In  that:  (1)  It  does  not  affirmative- 
ly show  that  the  county  court  found  that  the 
best  interests  of  the  estate  of  the  defendant 
would  be  subserved  by  such  mortgage,  as  is 
required  by  said  Laws  1895,  p.  38,  as  amend- 
ed by  Laws  1906,  p.  186  (section  6364,  Bev. 
Laws  1910);  (2)  it  does  not  affirmatively 
show  that  the  county  court  found  all  of  the 
11,800  nor  more  than  $1,312.98,  to  secure 
which  these  lands  were  mortgaged,  was  ow- 
ing, nor  that  the  mortgage  was  necessary  as 
a  means  to  pay  or  as  security  for  any  exist- 
ing debt,  as  required  by  said  section  6364, 
Rev.  Laws  1910 ;  and  (3)  It  does  not  affirma- 
tively show  that  the  county  court  found  that 
there  was  any  liability  for  which  such  estate, 
or  any  part  thereof,  was  then  legally  liable 
to  be  ordered  sold,  as  required  by  said  sec- 
tion 6364,  Rev.  Laws  1910,  and  also  by  said 
act  of  Congress,  the  said  orders  made  by  the 
county  court  being  silent  in  respect  to  all 
these  matters,  except  that  the  order  authoris- 
ing the  mortgage  recites  "that  It  will  be  of 
advantage  to  said  minor  to  mortgage  her  said 
estate  to  pay  said  indebtedness,"  but  this  pe- 
tition Is  clearly  sufficient,  as  the  authorities 
hereinafter  quoted  will  Show;  and  the  only 
^erlous  questions  in  this  case  relate  to  the 
sufficiency  of  the  answer,  the  allegations  la 
which  the  demurrer  admits  to  be  true. 

It  is  contended  by  defendant  that  her  said 
answer  is  sufficient  to  show  a  defense,  in  that 
It  alleges  and  shows:  (1)  That  all  the  In- 
debtedness accrued  prior  to  July  27,  1008,  at- 
taching a  copy  of  the  guardian's  application 
for  authority  to  execute  the  mortgage  In 
question  affirmatively  showing  this  to  be 
true  as  to  a  part  of  the  indebtedness,  and  that 
these  allotted  lands  could  not  be  mortgaged 
to  secure  the  same  under  section  4  of  the 
act  of  Congress  of  May  27,  1908,  effective  on 
and  after  July  27,  1908,  declaring  that  such^ 
lands  shall  not  be  subjected  or  held  liable  to 
any  form  of  personal  claim  or  demand 
against  the  allottees  arising  or  BTiaHng  prior 
to  the  removal  of  restrictions,  other  than 
contracts  expressly  permitted  by  law;  (2)  that 
the  county  court  authorized  and  the  guard- 
ian executed  the  note  and  mortgage  for  $487.- 
02  more  than  all  of  the  Indebtedness  alleged 
in  the  application  therefor;  (3)  that  said 
note  and  mortgage  were  authorized  by  said 
county  court  without  previously  fixing  a  time 
for  a  hearing  on  the  guardian's  appllcatiMi 
therefor,  and.  without  notice  of  hearing  there- 
on; (4)  and  that  the  order  authorising  and 
the  order  approving  the  note  and  mortgage 
each  misdescrlbed  these  lands  as  bdng  in 
range  13,  where  defendant  owned  no  land. 
Instead  of  In  range  12,  where  these  lands 
were  situated,  and  afterwards  corrected  thl» 
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error  by  an  order  nunc  pro  tunc,  made  orer 
defenduf  8  objection  thereto. 

It  Is  claimed  by  plaintiff,  and  appears  to 
be  tacitly  admitted  by  defendant,  that  the 
•orders  authorizing  and  aiH>rovlng  the  mort- 
gage and  the  mortgage  Itself  are  free  ttoxa 
fraud. 

The  precise  questions  to  be  decided  In  this 
case,  as  will  be  seen  from  the  fwegolng,  may 
be  stated  in  the  following  form:  - 

First.  Did  the  county  court  of  Washington 
'County  acquire  Jurisdiction  to  determine 
whether  defendant's  estate  should  be  mort- 
gaged to  secure  said  Indebtedness,  especially 
that  part  of  the  Indebtedness  set  forth  In  her 
guardian's  application,  whldi  appears  there- 
from to  have  arisen  and  existed  prior  to 
July  27,  1908? 

Second.  Did  the  county  court  acquire  Juris- 
diction to  determine  whether  the  defendant's 
estate  should  be  mortgaged  for  any  amount 
in  excess  of  the  alleged  Indebtedness  of 
(1,312.98,  less  such  portion  of  the  same  for 
which  it  could  not  be  mortgaged  because  it 
accrued  prior  to  July  27,  1908,  with  Interest 
thereon  from  date  of  mortgage? 

Third.  Does  the  fact  that  the  order,  author- 
izing the  execution  of  the  mortgage  was  made 
without  a  prior  order  fixing  a  time  for  a 
hearing  upon  the  guardian's  application,  and 
without  notice  of  such  hearing,  affect.  In 
this  collateral  proceeding,  the  validity  of  the 
mortgage? 

Fourth.  Did  the  county  court  hare  Juris- 
diction to  make  the  nunc  pro  tunc  order  cor- 
recting the  error  In  the  description  of  the 
lands  In  question  In  the  orders  authorizing 
and  approving  the  mortgage  so  as  to  con- 
form the  same  to  the  guardian's  application 
therefor  and  to  the  mortgage  itself,  and,  If 
not,  does  this  error  In  description  defeat 
plaintiff's  right  to  foreclose? 

Fifth.  Was  it  necessary  that  plalntUTs  pe- 
tition should  have  alleged  and  shown  af- 
firmatively that  the  county  court  found  that 
the  best  interest  of  the  estate  would  be  sub- 
served by  such  mortgage,  that  the  county 
court  found  that  the  $1,800  for  which  the 
mortgage  was  given  was  In  fact  owing,  and 
that  such  estate  was  legally  liable  to  be  or- 
dered sold  to  satisfy  such  indebtedness  to  en- 
title It  to  foreclose  this  mortgage? 

[1]  Laws  of  189S,  p.  S7,  as  amended  by 
Laws  1901,  p.  38,  as  amended  by  Laws  1905, 
p.  185  (section  6364,  Rev.  Laws  1910),  which 
Is  the  statutory  authority  for  such  proceed- 
ing to  mortgage  the  real  estate  of  a  ward, 
reads: 

"The  county  judge  may,  upon  petition  sup- 
ported by  competent  testimoDy  ahowing  Aat  the 
best  interests  of  the  estate  demand  it,  grant  au- 
thority by  order  to  administrators  of  intestates' 
estates  and  to  guardians  of  the  estates  of  minors 
or  insane  persons  to  mortgage  any  real  estate 
belonging  to  such  estate:  Provided,  that  in  no 
instance  shall  authority  be  granted  by  such 
jndge  to  any  such  administrator  or  guardian  to 
mortgage  such  real  estate  for  a  greater  sum 
than  is  necessary  to  pay  the  then  existing  debts 


and  liabilities  for  which  snch  estate,  or  any  part 
thereof,  is  then  legally  liable  to  I>e  ordered  sold." 

There  Is  no  question,  of  course,  but  that 
the  proceedings  bad  in  the  county  court  ap- 
pear from  the  answer  to  have  been  irregu- 
lar;.  but,  in  view  of  «ectl0Q  1546,  Stat.  1890 
(section  6489,  Rev.  Laws  1910) ;  section  1248,  ' 
Stat  1890  (section  6190,  Bev.  Laws  1910); 
Hathaway  v.  Hoffman,  153  Pac.  184 ;  Baker 
v.  Caret<m,  150  Pac.  1090;  Greer  v.  Mc- 
Neal,  11  Okl.  519,  69  Fbc.  883;  Holmes  v. 
Holmes,  27  Okl.  140,  lU  Pac.  220,  30  L.  R. 
A.  (N.  S.)  920;  Eaves  v.  iSnUea,  25  Okl.  679, 
107  Pac.  433;  Spade  v.  Morton,  28  OkL 
384;  114  Pac.  724;  Sockey  v.  Wlnstock,  43 
Okl.  758,  144  Pac.  372;  and  Cowan  t.  Hub- 
bard, ISl  Paa  678— the  aforesaid  orders  of 
the  county  court  must  be  taken,  In  this  col- 
lateral proceeding,  as  conclusive  answers 
against  the  defendant  to  each  and  all  of  her 
contentions,  unless  these  orders  are  affirm- 
atively Impeached  by  the  application  of  the 
guardian  invoking  the  Jurisdlctl<m  of  that 
court  to  hear  and  determine  the  question  as 
to  whether  the  mortgage  should  be  author- 
ized. And  these  orders  are  not  so  impeached 
except  In  the*  respects  hereinafter  shown. 
Section  1546,  Stat  1890  (section  6489,  Rev. 
Laws  1910)  reads: 

"Orders  and  decrees  made  by  the  county  court, 
or  the  judge  thereof  need  not  recite  the  exist- 
ence of  facts,  or  the  performance  of  acta  upon 
which  the  jurisdiction  of  the  court  or  judge  may 
depend,  but  it  shall  only  be  necessaiy  that  they 
contain  the  matters  ordered  or  adjudged,  except 
as  otherwise  provided  in  this  chapter." 

This  statute  seems  to  be  In  perfect  accord 
with  and  merely  declaratory  of  the  general 
law  In  respect  to  the  orders  and  decrees  of 
courts  of  general  Jurisdiction  or  of  general 
jurisdiction  in  a  particular  matter;  and  the 
county  courts  of  this  state  are  courts  of  gen- 
eral Jurisdiction  In  probate  matters. 

It  may  be  here  observed,  as  held  In  Jeffer- 
son T.  Gallagher,  150  Pae  1071,  that  a  Judg- 
ment or  decree  Is  void,  and  therefore  sub- 
ject to  collateral  attack:  (1)  Whenever  the 
court  is  without  Jurisdiction  of  the  parties,  U 
the  Judgment  Is  to  bind  them  personally  In- 
stead of  merely  as  a  Judgmient  In  rem ;  (2) 
whenever  the  court  Is  without  Jurisdiction 
of  the  subject-matter  In  general,  and  (3) 
whenever  the  court  Is  without  jurisdiction 
of  any  particular  matten  decided.  In  the 
case  of  Clark  v.  Arizona  Mut  Savings  8c 
Loan  Ass'n  et  al.  (D.  O.)  217  Fed.  640,  affirm- 
ed in  Farmers'  &  Merchants'  Bank  of  Phoe- 
nix, Ariz.,  ▼.  Arizona  Mut  Savings  &  Loan 
Ass'n,  220  Fed.  1,  135  C.  0.  A.  577,  where  a 
number  at  th^  decisions  of  the  Supreme 
Court  of  the  United  States  touching  this 
question  are  dted  and  quoted,  it  Is  held  In 
the  second  paragraph  of  the  syllabus: 

"Although  a  court  has  jurisdiction  of  the  sub- 
ject-matter of  an  action  or  of  the  parties,  its 
power  to  render  a  valid  judgment  is  neverthe- 
less limited  by  the  nature  of  the  suit  and  the 
issues  made  by  the  pleadings,  and  if  it  tran- 
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scends  such  limits,  Its  Jadgment  Is  without  )«• 

risdiction  and  void." 

In  24  Cyc.  684,  It  Is  said: 

"In  addition  to  jurisdiction  of  the  parties  and 
the  snbject-matter,  it  is  necessary  to  the  valid- 
ity of  a  Judgment  that  the  court  should  have 
jurisdiction  of  the  question  which  its  judgment 
presumps  to  decide,  or  of  the  particular  remedy 
or  relief  which  it  assumes  to  grant,  and  should 
not  undertake  to  pass  upon  matters  outside  the 
issue." 

Also,  see  1  Bailey  on  Jurisdiction,  {  24,  p. 
21. 
And  in  10  Mod.  Am.  U  601  it  is  said: 
"Jurisdiction  is  the  authority  to  hear  and  de- 
termine ;  and  in  order  that  it  may  exist  the  fol- 
lowing are  essential:  (1)  A  court  created  by 
law,  organized  and  sitting;  (2)  authority  given 
it  by  that  law  to  hear  and  determine  causes  of 
the  kind  in  guestion ;  (3)  power  given  it  by  law 
to  render  a  judgment  such  as  it  assumes  to  ren- 
der: (4J  authority  over  the  parties  to  the  case 
if  the  judgment  is  to  bind  them  personally  as 
a  judgment  in  personam  (against  the  person), 
which  is  acquired  over  the  plaintiff  by  his  ap- 
pearance and  submission  of  the  matter  to  the 
court,  and  is  acquired  over  thedefendant  by  his 
voluntary  appearance,  or  by  service  of  process 
on  him ;  (6)  authority  over  the  thing  adjudicat- 
ed upon  by  its  being  located  within  the  court's 
territory,  and  by  actually  seizing  it  If  liable  to 
be  carried  away ;  (6)  authority  to  decide  the 
question  involved,  which  is  acquired  by  the  ques- 
tion being  submitted  to  it  by  the  parties  for  de- 
cision." 

It  appears  that  the  snbject-matter  of  the 
proceeding  In  which  the  county  court  au- 
thorized the  mortgage  now  sued  on,  consid- 
ered in  one  of  its  aspects,  was  the  entire 
thing  In  controversy,  tliat  is,  was,  in  this 
comprebenalve  aspect,  th^  question  as  to 
whether  the  best  Interests  of  the  plaintiff's 
estate  demanded  that  ber  guardian  should 
mortgage  her  allotted  lands  for  a  sum  nec- 
essary to  pay,  not  only  the  then  existing 
debts  and  liabilities  for  which  ber  estate 
was  then  legally  liable  to  be  ordered  sold 
but  to  pay  certain  debts  and  liabilities  which 
accrued  prior  to  July  27,  1908,  for  which 
such  lands  were  not  then  legally  liable  to  be 
ordered  sold,  and,  also,  for  $487.02  in  excess 
of  all  the  tb«i  existing  debts  and  liabilities 
of  such  estate.  Black's  Law  Dictionary; 
37  Cyc.  342-3, 

[2]  The  question  as  to  whether  her  guard- 
ian should  mortgage  such  lands  for  a  sum 
necessary  to  pay  the  debts  and  liabilities 
which  accrued  prior  to  July  27,  1806,  and 
the  question  as  to  whether  be  should  mort- 
gage the  same  for  any  amount  In  excess  of 
the  debts  and  liabilities  for  which  her  estate 
was  then  legally  liable  to  be  sold  are  each 
Independent  questions,  and  might  each  have 
been  considered  and  determined  by  the  coun- 
ty court  apart  from  the  other,  and  apart 
from  the  question  of  mortgaging  on  account 
of  the  balance  of  the  indebtedness,  Inatead 
of  as  an  Inseparable  part  of  the  general  and 
all  comprehensive  questions  above  stated; 
and  it  thus  appears  that  each  of  these  ques- 
tions may  and  should  here  he  treated  as 
distinct.    And  it  may  as  well  be  here  stated. 


in  respect  to  whether  a  Judgment  la  'excess 
of  Jurisdiction  is  wholly  void  or  merely  void 
as  to  the  excess,  that  the  true  mle  appears 
to  be  that  laid  down  by  1  Bailey  on  Juris- 
diction as  follows: 

"A  court  must  proceed  and  determine  within 
the  limits  of  the  power  conferred.  If  it  renderg 
a  judgment  in  an  action  or  proceeding,  where 
jurisdiction  has  attached,  that  It  was  not  au- 
thorized or  empowered  to  render  at  all,  such 
judgment  or  decree  is  in  excess  of  its  juriadic- 
tion.  and  for  that  reason  a  nullity.  So,  if  it 
render  a  judgment  or  decree  which  it  within  itt 
authority  at  to  part  only,  iut  ineludet  alto  thai 
whuih  *t  not  Vftthin  itt  power,  the  eaoett  will 
oe  a  nullity,  and  if  the  valid  and  invcUid  parlt 
are  independent  of  each  other,  the  whole  wi'l 
not  ie  void,  but  only  tuoh  part  as  it  in  excett 
of  th«  powers  of  the  oourtr  (The  italicization 
is  ours.) 

[3]  As  to  the  mortgage  itself,  the  same 
principle  applies,  as  will  be  seen  from  the 
following  excerpts  from  1  Jonea  on  Mort- 
gages (7th  Ed.)  §  620,  p.  107,  and  1  Plngrey 
on  Mortgages,  {  647,  p.  677.  The  former 
reads: 

"The  mortgage  must  be  npheld  for  such  part 
?,?  *■"?.  consideration  as  was  free  from  taint  of 
illegality,  when  the  consideration  of  a  mortgage 
IS  made  up  of  several  distinct  transactions,  some 
of  which  are  legal  and  others  are  not,  and  the 
one  can  be  separated,  with  certainty  from  the 
other.  Thus  a  mortgage  undertaking  to  secure 
two  or  more  notes  has  been  upheld  as  securitr 
for  a  legal  note,  though  invalid  as  to  an  illegal 
note." 

The  latter  reads: 

"If  the  consideration  of  a  mortgage  Is  made 
up  of  several  distinct  transactions,  some  of 
which  are  illegal,  and  that  part  of  the  considera- 
tion which  is  illegal  can  be  separated  with  ease 
and  certainty  from  the  le^,  the  mortgage  may 
be  held  valid  for  that  part  of  the  consideration 
free  from  Ul^ality.  *  *  •  If  the  Illegality 
taints  the  whole  transaction,  the  mortgage  is 
invalid  In  toto." 

Also  see  1  Wlltse  on  Mortgage  Foreclo- 
sure, {  407,  p.  674. 

[4]  In  12  K.  O.  L.  1140,  It  Is  said: 
'It  is  held  in  some  cases  that  such  facts  as 
would.  If  true,  give  the  court  power  to  order 
the  sale  must  appear  in  the  application  or  some- 
where on  the  record,  but  it  is  also  held  that 
where  the  probate  court  is  a  court  of  general 
jurisdiction,  whose  duty  it  Is  to  pass  upon  the 
sufficiency  of  the  facts  alleged,  and  whose  judg- 
ment is  supported  by  a  presumption  of  validity, 
its  order  of  sale  cannot  be  attacked  collaterally 
unless  the  defect  of  jurisdiction  aMrmativMi 
appears  upon  the  record."  (The  italicization  is 
ours.) 

The  syllabus  to  Hatliaway  y.  Hoffman,  su- 
pra, reads: 

"Where,  in  an  action  of  ejectment  joined  with 
one  to  clear  title,  plaintiffs,  in  order  to  prove 
title  in  themselves,  assail  the  validity  of  the  rec- 
ord of  the  county  court  appointing  for  them  a 
guardian,  who,  as  such,  pursuant  to  an  order 
of  the  court,  had  subsequently  sold  and  convey- 
ed the  laud  in  controversy  to  defendant's  gran- 
tee, held,  that  such  was  a  collateral  attack,  and 
that  the  record,  being  one  of  a  court  of  zuieral 
jurisdiction  as  to  probate  matters,  comd  not 
be  impeached  by  evidence  aliunde. 

"Where,  assailing  the  record  of  a  county 
court,  plaintiff  introduced  parol  evidence  ali- 
unde, over  objection,-  that  the  minors  for  whom 
a  guardian  had  been  appointed  by  the  court  re- 
sided at  the  time  of  the  app<rintment  in  a  coun* 
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ty  other  than  the  county  In  which  the  appoint- 
ment wns  made,  held,  that  the  court  did  right, 
in  directing  a  verdict  for  the  defendant,  to  lay 
that  evidence  out  of  the  case  and  in  effect  hold 
that  such  was  incompetent  and  without  proba- 
tive force  to  impeach  the  validity  of  the  record. 

"The  appointment  of  a  guardian  for  minors 
by  a  co<nnty  court  Imports  jurisdiction  in  the 
court  so  to  do,  and  it  will  be  inferred  from  the 
fact  that  such  an  appointment  was  made  that 
all  the  facts  necessary  to  vest  the  court  with 
jurisdiction  to  make  the  appointment  had  been 
found  to  exist  before  the  same  was  made. 

"Where  the  records  of  the  county  court  dis- 
close that  letters  of  guardianship  were  issued 
and  duly  recorded,  that  the  guardian  gave  bond, 
duly  qualified,  and  entered  upon  the  discharge 
of  his  duties  aa  such,  as  required  by  law,  the 
guardian's  acts  will  be  held  valid,  when  collat- 
erally attacked,  although  the  record  may  fail 
to  disclose  any  other  evidence  of  his  appoint- 
ment." 

In  the  body  of  the  opinion  In  that  caise  It 
la  dearly;  shown  th»t  In  a  ndlateral  pro- 
ceeding, such  as  the  Instant  case  Is,  the  rec- 
ord of  a  county  court,  being  a  court  of  gen- 
eral Jurisdiction  In  probata  matters,  cannot 
be  Impeached  by  evidence  aliunde.  And 
that  case  Is  In  harmony  with  Eaves  v.  Mul- 
len, supra.  Spade  v.  Morton,  supra,  and  Sock- 
ey  V.  Wlustock,  supra.  The  case  of  the 
Lessee  of  Grignon  v.  Astor,  2  How.  819,  11 
li.  Ed.  283,  dted  In  both  Hathaway  v.  Hoff- 
man, supra,  and  Eaves  v.  MuUen,  supra.  Is 
approvingly  quoted  as  follows  In  the  latter 
case: 

"The  granting  of  the  license  to  sell  is  an  ad- 
judication upon  all  the  facts  necessary  to  give 
jurisdiction,  and  whether  they  existed  or  not 
18  whoUy  immaterial,  if  no  appeal  is  taken.  The 
rule  is  the  same  whether  the  law  gives  an  ap- 
jftal  or  not.  If  none  is  given  from  the  final  de- 
cree, it  is  conclusive  on  all  whom  it  concerns. 
The  record  is  absolute  verity,  to  contradict  which 
there  can  be  no  averment  or  evidence.  The 
court  having  power  to  make  the  decree,  it  can 
be  impeached  only  by  fraud  in  the  party  who 
obtains  it.  United  States  v.  De  la  Maza  Arre- 
dondo,  6  Pet  729,  8  L.  Ed.  647.  A  purchaser 
under  it  is  not  bound  to  look  beyond  the  decree. 
If  there  is  error  in  it  of  the  most  palpable  kind. 
If  the  court  which  rendered  it  have,  in  the  exer- 
cise of  jurisdiction,  disregarded,  misconstrued, 
or  disobeyed  the  plain  provisions  of  the  law 
which  gave  them  tine  power  to  hear  and  deter- 
mine the  case  before  them,  the  title  of  a  pur- 
chaser is  as  much  protected  as  if  the  adjudica- 
tion would  stand  the  test  of  a  writ  of  error,  so 
where  an  appeal  is  given  but  not  taken  in  the 
time  prescribed  by  law.  These  principles  are 
settled  as  to  all  courts  of  record  which  have 
an  original  general  jurisdiction  over  any  partic- 
ular subjects.  They  are  not  courts  of  special 
or  limited  jurisdiction.  They  are  not  inferior 
courts  in  the  technical  sense  of  the  term,  be- 
cause an  appeal  lies  from  their  decisions." 

And  It  Is  further  said  In  the  opinion  In 
the  Grignon  Case: 

"Jurisdiction  has  been  thus  defined  by  this 
court:  'The  power  to  hear  and  ietenMne  a 
oaute  is  juritdiction.  It  it  coram  judioe  lehen- 
ever  a  oase  is  presented  which  hring$  thi»  pow- 
er into  action.  If  the  petitionor  pretentt  tuch  a 
ease  in  hit  petition  that  on  a  demwrrer  the 
court  foould  render  a  iudgment  in  hit  iayor,  it 
M  on  undoubted  oate  of  juritdiction.  Whether 
on  an  answer  denying  and  putting  in  issue  the 
allegations  of  the  petition,  the  petitioner  makes 
out  his  case  is  the  exercise  of  jurisdiction,  con- 


ferred by  the  filing  a  petition  containing  all  the  ' 
requisites,  and  in  the  manner  required  by  law,' 
[United  States  v.  De  la  Maza  Arredondo]  6  Pet. 
709  [8  L.  Ed.  647].  'Any  movement  by  a  court 
is  necessarily  the  exercise  of  jurisdiction,  so,  to 
exercise  any  judicial  power  Over  the  subject- 
matter  and  the  parties,  the  question  is  wheth- 
er, on  the  case  before  a  court,  their  action  is 
judicial  or  extrajudidal,  with  or  without  the  au- 
thority of  law,  to  render  a  judgment  or  decree 
upon  the  rights  of  the  litigant  parties.  If  the 
law  confers  "the  power  to  render  a  judgment  or 
decree,  then  the  court  has  jurisdiction ;  what 
shall  be  adjudged  or  decreed  between  the  par- 
tite, and  with  which  is  the  right  of  the  case, 
is  judicial  action  by  hearing  and  determining 
It'  [Rhode  Island  v.  Massachusetts]  12  Pet. 
718  [»  L.  Ed.  1233 ;  In  re  WatkinsJ  3  Pet  205 
[7  L.  Ed.  650].  It  is  a  case  of  judicial  cog- 
nizance, and  the  proceedings  are  judicial  [Ken- 
dall V.  United  States]  12  Pet  623  [9  L.  Ed. 
1181].    •    •    *  . 

"No  other  requisites  to  the  juritdiction  of  the 
county  court  are  prescribed  than  the  death  of 
Origtu>n,  the  insufficiency  of  his  personal  estate 
to  pay  kit  debts,  and  a  represetUation  thereof 
to  the  county  court  where  he  dwelt  or  his  real 
estate  was  tituate,  making  these  facts  appear 
to  the  court.  The^  decision  was  the  exercise  of 
jurisdiction,  which  wm  conferred  by  the  repre- 
sentations; for  whenever  that  was  before  the 
court,  ihey  must  hear  and  determine  whether 
it  10M  true  or  not;  it  was  a  subject  on  which 
there  might  be  judicial  action.  The  record  of 
the  oounty  court  shows  that  there  wot  a  peti- 
tion repretentutimg  tome  facts  by  the  adminis- 
trator, who  prayed  an  order  of  sale;  that  the 
court  took  those  facts  which  were  alleged  in  the 
petition  into  consideration,  and  for  these  and 
divers  other  good  reasons  ordered  that  he  be 
empowered  to  seU.  It  did  then  appear  to  the 
court  that  there  were  facts  and  reasons  before 
them  which  brought  their  power  into  action, 
and  that  it  was  eweroised  by  granting  the  pray- 
er of  the  petitioner,  and  the  decree  of  the  cOurt 
does  not  specify  the  facts  and  reasons,  or  refer 
to  the  evidence  on  which  they  were  made  to  ap- 
pear to  the  judicial  eye;  they  must  have  been, 
and  the  law  presumes  that  they  were  such  as  to 
justify  their  action.  [Philadelphia  &  T.  R.  Co. 
V.  Stimpson]  14  Pet.  458  [10  L-  Ed.  535].  But 
though  the  order  of  the  court  sets  forth  no  facts 
on  which  it  was  founded,  the  license  to  the  ad- 
ministrator is  full  and  explidt,  showing  what 
was  considered  and  adjudicated  on  the  petition 
and  evidence,  and  that  every  requisition  of  the 
law  had  been  complied  with-  bMore  the  order 
was  mode,  b^  proof  of  the  ssisteBce  of  all  the 
facts  on  which  the.  power  to  make  it  depend- 
ed.   ♦•    • 

"Nor  it  it  necessary,  that  a  full  or  perfect  ac- 
count should  appear  in  the  records  of  th6  con- 
tents of  papers  on  file,  or  the  judgment  of  the 
court  on  matters  preliminary  to  a  final  order; 
it  is  enough  that  there  be  something  of  record 
ichich  shows  the  subject-matter  before  thg  court, 
and  their  action  upon  itj'that  their  judicial  pow- 
er arose  and  was  acerciacd  by  a  definitive  order, 
sentence,  or  decree.  [Thompson  v.  Tolmie]  2 
Pet  165,  [7  L.  Ed.  381].  The  petition  in  the 
present  case  called  for  a  decision  of  the  court 
that  the  faets\epresentcd  did  or  did  not  appear 
to  them  to  be  sufficiently  proved;  they  decided 
that  they  did  so  appear,  whereby  their  power 
was  exercised  by  the  authority  of  the  law,  and 
it  became  their  duty  to  order  the  sale,  unless  in 
a  case  under  the  third  section.    •    •    • 

"After  the  court  has  passed  on  the  represen- 
tation of  the  administrator,  the  law  presumes 
that  it  was  accompanied  by  the  certificate  of 
the  judge  of  probate,  as  that  was  a  requisite  to 
thei  action  of  the  court.  Their  order  of  sale  is 
evidence  of  that  or  any  fact  which  was  neces- 
sary to  give  them  power  to  make  It  and  the 
same  remark  applies  to  the  order  to  give  notice 
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to  the  parties.  TUa  Is  a  famtUar  principle  in 
ordinary  adversary  actions,  in  which  it  is  pre- 
sumed, after  verdict,  that  the  plaintiff  has  prov- 
ed every  fact  wliich  is  indispensable  to  luB  re- 
covery, though  no  evidence  appears  on  the  rec- 
ord to  shov  it;  and  the  principle  is  of  more 
universal  application  in  proceedings  in  rem  aft- 
er a  final  decree  by  a  court  of  competent  Juris- 
diction over  the  subject-matter.    *    •    • 

"  'If  the  purchaser  (under  a  decree  of  the  or- 
phans' court)  was  responsible  for  their  mis- 
takes in  point  of  fact,  after  they  had  adjudicat- 
ed upon  the  facts,  and  acted  upon  them,  those 
sales  would  be  snares  for  honest  men.' 
(Thompson  v.  Tolmie]  2  Pet  169,  [T  L.  Ed. 
S81]  cited  [McPherson  v.  CunlitC]  11  [Serg.]  & 
R.  [Pa.]  42d,  [14  Am.  Dec.  642]. 

"  'The  purchaser  is  not  bound  to  look  farther 
back  than  the  order  of  the  court.  He  ia  not  to 
see  whether  the  court  were  mistaken  in  the  facta 
of  debts  and  children.  The  decree  of  an  or- 
phans' court  in  a  case  within  its  jurisdiction  is 
reversible  only  on  appeal,  and  not  collaterally 
in  another  suit.  A  title  under  a  license  to  the 
administrator  to  sell  real  estate,  "is  good 
against  the  heirs  of  the  intestate,  although  the 
license  was  granted  upon  the  certificate  of  the 
judge  of  probate,  not  warranted  by  the  circum- 
stance of  the  case."'"  (The  italicization  is 
ours.) 

In  that  case,  wblch  was  collateral  to  tbe 
one  in  the  county  court  In  which  the  decree 
there  imder  consideration  was  made,  the  Su- 
preme Court  of  the  United  States  shows  that 
the  jurisdiction  of  the  county  court  had  In 
fact  been  duly  Invoked  by  certain  represen- 
tations to  It  that  are  set  out  in  the  opinion ; 
and,  notwithstanding  the  general  statement 
that  "a  purchaser  is  not  bound  to  look  be- 
yond the  decree,"  what  is  there  said  with 
reference  to  the  invocation  of  jurisdiction  In 
the  county  court  leaves  little  room  for  doubt, 
when  the  opinion  is  considered  as  a  whole, 
that  the  court  deemed  It  Important  to  the  de- 
cision that  such  jurisdiction  waa  In  fact  In- 
voked as  a  predicate  for  the  decree ;  the  con- 
clusion that  the  court  thought  that  the  rec- 
ord must  either  affirmatively  show  tttat  the 
jurisdiction  of  the  court  is  invoked,  or,  if  not, 
must  not  negative  such  invocation,  seems  ir- 
resistible from  the  fact  that  the  court  Itself 
did  look  with  the  utmost  care  beyond  the  de- 
cree and  show  with  detail  of  statement  that 
jurisdiction  had  been  invoked  and.  In  this 
connection,  also  made  the  statements  above 
Italicized.    For  Instance,  It  Is  there  said: 

"The  power  to  hear  and  determine  a  cause  ia 
jurisdiction;  it  is  coram  judice  whenever  a  case 
it  presented  which  brings  this  power  into  ac- 
tion.   »    •    •" 

Is  it  jurisdiction  or  will  jurisdiction  be 
conclusively  presumed  in  a  collateral  proceed- 
ing where  it  afflrmatlvely  appears  that  there 
is  no  power  to  "determine^'?  It  Is  there  fur- 
ther said: 

"No  other  requisites  to  the  jurisdiction  of  the 
county  court  are  prescribed  Uian  the  death  of 
Urignon,  rhe  insufficiency  of  his  personal  estate 
to  pay  his  debts,  and  a  representation  thereof 
to  tbe  county  court  •  •  •  Their  decision 
was  the  exercise  of  jurisdiction,  which  was  oo»- 
ftrred  by  the  repreiwntation,  •  •  •  The  rec- 
ord of  the  county  court  shows  that  there  was  a 
petition  repretanting  tome  faott.  *  *  *  It 
did  then  appear  that  there  vere  faott  and  rea- 


tont  before  them  which  hrought  their  power  <*• 
to  action,  and  that  it  was  exercised.    •    •    • " 

Can  it  be  thought  that  the  Suprone  Court 
of  the  United  States  in  that  case  would  have 
upheld  the  decree  of  the  county  court  against 
collateral  attack  if  it  had  a/Prmatively  ap- 
peared fr<Mn  the  record  proper  that  the  Jnrto- 
diction  of  the  latter  court  had  not  I>een  in- 
voked? And  is  there  any  material  difference 
in  failing  to  Invoke  the  jurisdiction  of  a 
court  and  futllely  attempting  to  invoke  it  In 
respect  to  a  matter  explicitly  declared  by  an 
unquestioned  statute  beyond  its  power  of  ju- 
risdiction. In  U.  S.,  to  Use  of  Hlne  et  aL,  ▼. 
Morse  et  aL,  218  U.  S.  493,  31  S.  Ct  37.  64 
U  Kd.  1123,  21  Ann.  Cas.  782,  also  Cited  in 
Hathaway  v.  Hoftman,  supra.  It  is  said: 

"But  if  we  assume  that  upon  a  critical  oon* 
struction  of  the  will  and  of  the  statute,  the  bill 
seeking  a  sale  of  this  property  for  reinvestment 
did  not  state  a  case  clearly  within  the  statntoiy 
authority  of  the  court  it  does  not  neoeosarily 
follow  that  the  decree  of  sale  and  all  dae  that 
occurred  are  to  be  treated  as  mere  nullities, 
subject  to  collateral  attacks  such  as  this  is. 

*  *    *    The  Supreme  Court  of  the  district  liad 

J*uri8diction  over  the  subject-matter,  the  res.  It 
lad  jurisdiction  over  the  parties.  It  was,  ac- 
cording to  due  course  of  equity  proceeding,  call- 
ed upon  to  examine  the  will  and  the  statot* 
which  gave  the  power  to  make  the  sale  in  c«^ 
tain  circumstances.  If,  then,  jurisdiction  con- 
sists in  the  power  to  hear  and  determine,  as  haa 
so  many  times  been  said,  and  the  court  errs  in 
holding  that  a  case  has  been  made  either  under 
its  inherent  power  or  its  statutory  anthoritTt 
can  it  be  said  that  it  has  usurped  jurisdiction, 
and  that  its  decrees  are  absolute  nullities?  To 
this  we  cannot  consent  If  the  court  waa  one  vt 
general,  and  not  special,  jurisdiction,  if,  under 
its  inherent  power,  supplemented  by  statutory 
enlargement,  it  had  jurisdiction  under  any  ci^ 
cumstances  to  sell  the  real  estate  of  minors  for 
reinvestment,  it  had  jurisdiction  to  examine  and 
determine  wliether  the  particular  applicatiom 
was  within  or  beyond  its  authority.  To  do  thia 
was  jurisdiction.  If  it  errs,  its  judgment  ia  re- 
versible by  proper  appdiate  procedure.  Bat 
its  judgment  untfl  it  be  corrected,  is  a  judg- 
ment  and   cannot  be  regarded   as   a   nullity. 

*  *  *  It  is  an  axlomatie  proposition  that 
when  jurisdiction  has  attached,  whatever  error* 
may  sulMeqaently  occur  in  its  exercise,  the  pro- 
ceeding, being  coram  judice,  can  be  impeached 
colIateiiUly  only  for  fraud.  •  •  •  In  Voo^ 
bees  V.  Jackson,  10  Pet  449,  9  l>.  Bd.  490,  this 
court  said:  'The  line  which  separates  error  ia 
judgment  from  the  usurpation  of  power  is  vetr 
definite;  and  is  precisely  dwt  which  denotes 
the  cases  where  a  judgment  or  decree  ia  revers- 
ible only  by  an  appellate  court,  or  may  be  de- 
clared a  nullity  collaterally  when  it  is  offered 
in  evidence  in  an  action  canceming  the  matter 
I  adjudicated,  or  purporting  to  have  been  bo.'  In 

the  one  case,  it  is  a  record  importing  absolnte 
verity;  in  the  other,  mere  waste  paper.  TbeM 
can  be  no  middle  character  assigned  to  jadirial 
proceedings  which  are  irreversible  for  error. 
Such  is  tiidr  effect  between  the  parties  to  the 
suit  and  such  are  the  immunities  which  the  law 
affords  to  a  plaintiff  who  lias  obtained  an  er- 
roneous judgment  or  execution.  It  would  be  a 
well-merited  reproach  to  our  jnrispmdence  if 
an  innocent  purchaser,  no  iwrty  to  the  suit, 
who  had  paid  his  money  on  tlie  faith  of  an  or- 
der of  a  court,  ahould  not  liave  tlie  same  protec- 
tion under  an  erroneous  proceeding  as  the  party 
who  derived  the  benefit  accruing  from  it' ** 

In  this  case  the  Supreme  Court  of  tbe  Unit- 
ed States  said,  in  effect,  that  a  decree  will  pot 
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necetsaritu  be  treated  as  a  mere  nullity,  sub- 
ject to  collateral  attack,  when  tbe  bill  Invok- 
ing Jurisdiction  does  not  clearly  state  a  case 
vlthln  tbe  statutor7  authority  of  the  court 
and: 

"The  court  errs  in  holding  that  a  case  has 
been  made  either  under  its  inherent  power  or 
its  statutory  authority." 

And  the  court  then  says: 

"If  the  court  was  one  of  general,  and  not  spe- 
cial, jurisdiction,  if  under  its  inherent  power, 
supplemented  by  statutory  enlargement,  it  had 
jurisdiction  under  any  circumstances  to  sell  the 
real  estate  of  minors  for  reinvestment,  it  had 
jurisdiction  to  examine  and  determine  whether 
tbe  particular  application  was  within  or  beyond 
its  authority." 

If  In  that  case  It  had  been  clear  that  the 
court  could  not  have  had  jurisdiction  under 
any  circumstances  to  sell  the  real  estate  of 
minors  for  reinvestment,  would  the  Supreme 
Court  of  the  United  States  not  have  held  the 
decree  a  mere  ouIUty?  And,  referring  to  this 
supposed  state  of  the  case,  is  there  any  ma- 
terial difference  between  It  and  a  case  in 
which,  in  view  of  the  trndlsputed  &cts  dis- 
closed by  the  record  proper  In  the  case.  It  la 
clear  that  the  court  could  not  have  had  Ju- 
risdiction under  any  ciicumstancee  to  sell, 
or  mortgage,  although  It  might  have  had 
each  Jurisdiction  under  some  circumstances 
DUt  for  the  existence  of  the  undisputed  facts 
so  appearing?  The  court  in  that  case  seems 
to  attach  some  Importance  to  the  fact  that  It 
was  not  clear,  but  open  to  question  as  to 
whether  the  particular  application  was  with- 
in or  beyond  the  authority  of  the  court  to 
which  it  was  addressed;  and  there  is  room 
to  believe.  If  the  bill  had  Invoked  the  Juris- 
diction of  tbe  court  In  violation  of  a  plain 
provision  of  unquestionable  statutory  law  as 
to  the  authority  of  tbe  court,  a  different  con- 
clusion might  have  been  reached,  althoug^h 
there  may  possibly  be  some  room  for  a  meas- 
ure of  doubt  as  to  this. 

The  statement  in  the  Grlgnon  Oaae,  re- 
peated In  United  States,  to  Use  of  Hlne,  v. 
Morse,  supra,  and  quoted  without  express 
disapproval  by  oar  ovm  court  In  Eaves  t. 
Mullen,  supra,  to  the  effect  that  a  purchaser 
of  land  under  an  order  of  sale  by  a  probate 
court  of  general  Jurisdiction  In  such  matters 
need  not  look  beyond  such  order  to  be  assur- 
ed of  Its  validity  and  Invulnerability  against 
collateral  attack,  except  for  fraud  In  its  pro- 
curement, cannot  be  taken  as  true,  except 
upon  the  assumption  that  tue  record  does  not 
affirmatively  show  that  the  Jurisdiction  of  the 
court  had  not  been  sufficiently  invoked,  in 
view  of  other  expressions  hereinbefore  quot- 
ed from  the  same  court  In  the  same  cases; 
but  it  appears  from  those  cases,  as  well  as 
from  cltses  decided  by  our  own  court,  that 
If  tbe  probate  court  has  acquired  Jurisdic- 
tion, or  If  the  record  does  not  affirmatively 
sliow  that  it  has  not  acquired  the  same,  over 
the  subject-matter  in  the  case  and  has  the 
power  under  the  law  to  make  such  order,  one 
need  not  look  beyond  the  order  to  be  so  as- 


sured. In  Cowan  t.  Hubbard,  Bopra,  the  syl- 
labus reads: 

"A  guardian's  deed  wQl  not  be  held  void  on  a 
collateral  attack  merely  because  the  petition  of 
the  guardian  to  sell  the  real  estate  of  his  ward 
defectively  states  the  existence  of  the  conditions 
under  which  the  statute  authorizes  the  sale." 

In  Eaves  v.  Mullen,  supra,  the  fifth  para- 
graph of  the  syllabus  reads: 

"A  iwtition  of  a  Kqardi&n  for  an  order  of  sale 
of  his  ward's  real  estate  must  be  filed  in  the 
county  court  of  the  county  in  which  he  was  ap- 
pointed guardian  •  but  the  petition  is  not  re- 
quired to  show  affirmativ^  that  the  ward  re- 
sides in  the  county  where  it  is  filed,  in  order  to 
give  the  court  jurisdiction." 

In  Sockey  ▼.  Windstock,  supra,  the  first 
paragraph  of  the  syllabus  reads  as  follows: 

"Under  section  6557,  Rev.  Laws  1910,  the 
petition  of  a  guardian  to  sell  the  real  estate  be- 
longing to  his  ward  must  state  the  condition  of 
the  estate,  and  &ct8  tending  to  show  the  ex- 
pediency or  necessity  of  such  sale,  in  order  to 
give  the  court  jurisdiction  to  order  the  sale." 

This  case  Is  one  of  collateral  attack  upon 
a  guardian's  conveyance;  and  it  shows  that 
a  decree  Is  void,  and  therefore  subject  to  col- 
lateral attack,  whenever  it  afflrmativelv  ap- 
pears from  the  record  proper  that  the  court 
was  without  Jurisdiction. 

It  Is  clear  that  the  county  court  could  ac- 
quire no  Jurisdiction  to  determine  whether 
defendant's  allotted  lands  should  be  mort- 
gaged to  secure  an  Indebtedness  for  which 
It  was  not  subject  to  be  mortgaged  by  rea- 
son of  section  4  of  the  act  of  Congress  of 
May  27,  1908,  effective  on  and  after  July  27, 
190S;  and  the  orders,  authorizing  and  ap- 
proving the  mortgage  to  secure  that  portion 
of  the  Indebtedness  which  affirmatively  ap- 
pears from  the  guardian's  application  there- 
for to  have  arisen  and  existed  prior  to  that 
date,  being  within  the  inhibition  of  that  act. 
Is  beyond  the  power  of  the  court,  and  there- 
fore void  and  subject  to  collateral  attack  to 
the  extent  of  that  part  of  the  Indebtedness. 
HiU  V.  HiU,  152  Pac,  1122 ;  Bell  v.  Fltzpat- 
rlck,  167  Pac.  334. 

[6]  As  to  whether  the  county  court  ac- 
quired Jurisdiction  to  determine  whether  the 
best  Interests  of  the  defendant's  estate  would 
be  subserved  by  the  mortgage  in  respect  to 
the  $487.02  by  which  It  exceeds  the  amount 
of  all  the  Indebtedness  and  in  respect  to  any 
excess  of  the  actual  Indebtedness  that  arose 
and  did  not  exist  until  after  July  27,  1908, 
and  whether  It  was  necessary  to  mortgage 
the  same  for  said  excess,  with  Interest  there- 
on from  the  date  of  the  mortgage,  as  is  ap- 
parent from  his  application,  presents  a  more 
serious  question ;  but,  in  the  absence  of  any 
allegation  to  the  contrary,  we  think  the  pre- 
sumption from  the  guardian's  application  Is 
that  no  necessity  existed,  and  consequently 
no  advantage  to  the  estate  could  accrue 
which  would  Justify  the  mortgage  for  any 
amount  in  excess  of  the  amount  of  the  in- 
debtedness In  respect  to  which  a  mortgage 
was  permissible,  espedally  In  view  of  our 
usury  laws,  and  that  the  county  court,  hav- 
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log  no  power  to  render  snCb  a  Jndgment,  ac- 
quired no  Jurisdiction  to  authorize  or  ap- 
proTe  the  mortgage  for  more  than  the 
amount  of  the  indebtedness,  plus  sudi  inter- 
est thereon.    Hill  t.  Hill.  152  Pac.  1122. 

[8]  As  to  whether  the  fact  that  the  coun- 
ty court  heard  and  acted  upon  the  guardian's 
application  without  notice,  and  on  the  same 
day  that  It  was  filed,  renders  the  order  au- 
thorizing the  mortgage  void,  and  therefore 
subject  to  collateral  attack  without  proof  of 
the  requisite  species  of  fraud  (7  Mod.  Am.  Ik 
462-S),  must  be  answered  in  the  negative 
upon  the  authority  of  all  the  cases  herein- 
before cited  touching  this  question,  especial- 
ly Baves  V.  Mullen.  See  Baker  t.  Cureton, 
supra. 

[7]  As  to  the  nunc  pro  tunc  order,  correct- 
ing the  mere  clerical  error  In  the  description 
of  the  land  in  the  orders  authorizing  and 
approving  the  mortgage,  to  )nake  that  de- 
scription conform  to  the  description  In  the 
guardian's  application  and  the  description  in 
the  mortgage  itself,  we  think  there  is  no 
<loubt  hut  that  the  court  had  the  authority 
and  properly  corrected  this  error.  Mets  ▼. 
Wright,  116  Mo.  App.  631,  92  S.  W.  1126. 

As  to  the  sufficiency  of  the  platntllTs  i>etl- 
tlon.  It  was  not  necessary  to  have  alleged 
any  of  the  evidence  adduced  or  findings  of 
fact  made  by  the  county  court  in  support 
of  the  guardian's  application  for  authority 
to  execute  this  mortgage,  as  the  sufficiency 
of  the  eridence  to  authorize  the  orders  made 
by  the  court,  so  far  as  Its  Jurisdiction  had 
been  Invoked,  Is  conclusively  presumed.  In 
the  absence  of  fraud  in  procurement,  when 
the  question  arises  collaterally  as  here;  and 
the  omission  of  the  petition  to  allege  that  the 
county  court  found  that  the  best  Interests 
ot  defendant's  estate  would  be  subserved  by 
the  mortgage,  that  a  certain  amount  of  In- 
debtedness existed  for  which  a  mortgage 
might  properly  be  executed  under  the  stat- 
ute, and  that  the  defendant's  estate  was  lia- 
ble to  be  sold  to  satisfy  that  Indebtedness, 
does  not  render  the  petition  Insufficient  and 
snbject  to  demurrer. 

The  petition  being  sufficient  as  we  have 
already  stated,  and  It  appearing  from  the 
answer  that  the  record  proper  In  the  pro- 
ceeding^ had  in  the  county  court  show  af- 
firmatively that  a  severable  portion  of  the 
indebtedness,  as  a  means  for  the  payment 
of  which  the  mortgage  was  authorized,  ac> 
crued  prior  to  July  27,  1908,  when  the  act 
of  Congress  of  May  27,  190S,  went  Into  ef- 
fect, this  portion  of  the  subject-matter  of 
the  proceedings  in  the  county  court  was  be- 
yond its  jurisdiction,  and,  being  therefore 
void  and  subject  to  collateral  attack  In  this 
KBpeet,  the  amount  of  the  same  should  be 
computed  and  deducted  from  the  demand  of 
the  plaintiff;  and,  as  It  appears  from  the  an- 
swer that  the  total  indebtedness  of  this  de- 
fendant's estate  at  the  time  of  the  anthoriza- 


tlon  of  this  mortgage  was  only  $1,312.98,  and 
that  the  order  of  the  county  court  authoriz- 
ing the  mortgage  and  the  mortgage  Itself 
was  for  $487.02,  in  exoeM  of  suCb  Indebted- 
ness, and  to  that  extent  beyond  the  Jurisdic- 
tion of  the  county  court,  this  amount  should 
also  be  deducted,  as  the  plaintiff  is  not  en- 
titled to  foreclose  this  mortgage  for  more 
than  the  amount  of  the  existing  indebtedness 
that  accrued  subsequent  to  Jnly  27,  1906. 

For  the  reasons  stated,  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  for  further 
proceedings  In  accord  with  the  views  herein 
expressed. 

ICANE,  C.  J.,  and  HASPX,  J.,  concor. 
TURNER  and  SHARP,  JJ.,  ooncar  In  the 

conclusion  reached. 


KITTS  V.  WOODS,  SherifT,  et  aL    (No.  8680.) 
(Supreme  Court  of  Montana.     Oct  13,  1918.) 

1.  Estoppel  «=s>68(6)  —  GB0T7iins  —  AssraiT- 
UKT— Rkoovxbt. 

Where  a  claim  was  reduced  to  Judgment 
In  a  Justice  court,  and  then  assigned,  after 
which  the  Judgment  debtor  recogniz^  the  judg^ 
ment  as  valid  by  paying  it,  and  a  creditor  of 
the  assignor  recognized  it  as  valid  by  levying 
on  the  proceeds,  and  the  sheriff  recognized  its 
validity  by  paying  the  proceeds  over  to  the  at- 
taching cremtor,  the  assignee  in  his  suit  against 
the  debtor,  attaching  creditor  and  sheriff  for 
the  proceeds  thereof  need  not  prove  a  valid 
Justice's  judgment 

[Ed.  Note.— For  other  cases,  see  Etetoppel, 
Cent  Dig.  {  166;  Dec.  Dig.  «=»68((0.] 

2.  JtrsncES  or  thb  Peacs  «=>1S2  —  Judo- 
laNT—AssioimsNT— Rkoovxbt. 

Where  a  judgment  was  assigned  to  the  plain- 
tiff for  value  before  the  levy  of  attachment 
against  the  assignor,  the  assignee  owned  the 
proceeds  of  the  Judgment  and  was  entitled  there- 
to as  against  the  attadiing  creditor. 

[Ed.  Note.— For  other  cases,  see  Jnstlew  of  the 
Peace,  Dec  Dig.  <8s>1.32.] 

Appeal  from  Dlstrtct  Conrt  Fergoa  (boun- 
ty; John  A.  Matthews,  Judge. 

Action  by  Mamie  C.  Eltta  against  W.  R. 
Woods,  Sheriff,  and  others.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and  de- 
fendants appeal.  Order,  denying  new  trial, 
affirmed. 

Belden  ft  De  Ealb,  of  Lewlstown,  for  ap- 
pellanta  E.  K.  Cheadle,  of  Lewlstown,  for 
respondent 

BANNER,  3.  The  pleadings  and  evidence 
In  this  case  Justify  the  following :  On  July  9, 
1912,  one  Thomas  1.  Kitts  caused  to  be  ffied 
and  docketed  in  the  district  court  of  Fergus 
county  a  memorandum,  emanating  from  the 
Justice  court  of  Ross  Fork  township  In  said 
county,  certifying  that  on  July  12,  1011,  he 
recovered  a  judgment  In  that  court  against 
one  M.  E.  Stoner  for  $159.96.  This  memo- 
randum, entitled  and  Intended  as  an  abstract 
of  Judgment  under  sections  7056  and  7(KS7, 
Revised  CoAea,  was  later  amended  to  show 
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that  the  judgment  as  reeovered  in  tbe  Justice 
court  was  for  $145.26,  with  costs  amounting 
to  $23.70,  in  aU  $168.95.  On  the  19th  day  of 
August,  1912,  said  Kltta,  in  consideration  and 
partial  payment  of  a  debt  due  from  blm  to 
Uamie  C.  Kltts  for  labor,  by  formal  assign- 
ment transferred  and  set  over  to  ber — 
"the  said  jadgmeut  a&d  all  sum  or  sums  of  mon- 
ey or  other  property,  rights,  or  remedies  that 
may  be  had  or  obtained  by  means  thereof,  or  of 
any  proceedings  to  b«  had  thereon,  induding 
liens." 

Thereafter,  and  npon  execution  issned  out 
of  the  district  court,  placed  in  hla  luinds  for 
levy,  W.  R.  Woods,  as  sheriff  of  Fergus  coun- 
ty, collected  from  Stoner  the  sum  of  $173.91, 
as  the  accrued  principal,  interest,  and  costs 
of  said  judgment.  Woods  refused  to  pay 
over  the  money  so  collected  to  Mamie  Eitts, 
though  advised  by  said  assignment,  but  re- 
tained it  aa  the  money  of  Thoe.  J.  Kltts  be- 
cause ot  a  writ  of  attachment  Issued  out  of 
the  district  court  on  November  7,  1912,  in  an 
action  brought  against  Thos.  J.  Eitts  by  the 
Montana  Lumber  Company,  and  at  tbe  expi- 
ration of  his  term  of  'office  turned  it  over  to 
his  successor,  Firmin  Tullock.  TuUock  like- 
wise refused  to  pay  the  money  to  Mamie 
Kltts,  but  held  i|;  until  execution  issued  in 
the  lumber  company's  action  against  Thos.  J. 
Kltts,  whereupon  Tullock  applied  the  money 
to  said  execution  by  paying  it  over  to  tbe 
lumber  company;  the  lumber  company  re- 
tained the  money  notwithstanding  the  de- 
mands of  Mamie  Kltts  therefor,  and  she 
brought  this  action  against  it,  as  well  as 
Woods  and  Tullock,  to  recover  the  same. 
Trial  was  to  a  jury,  whose  verdict  was  for 
tbe  plaintiff,  and  judgment  followed  accord- 
ingly. Defendants  moved  for  a  new  trial, 
and,  this  being  denied,  they  appealed. 

[1,2]  The  only  contention  presented  to  us 
Is  that  the  plaintiff  failed  to  prove  by  com- 
petent «Tldenc8  the  existence  of  a  valid  judg- 
ment of  tbe  Justice  court  in  Thos.  J.  Kltts 
v.  St<Hier.  In  the  present  instance  such 
proof  was  not  necessary.  The  essence  ot 
plaiutifTs  case  was  that  the  sheriff  collect^ 
and  paid  over  to  the  lumber  company,  and  it 
lias  kept,  the  proceeds  of  her  claim  against 
Stoner.  This  daim  is  identified  as  a  claim 
theretofore  owned  by  Thos.  J.  Kltts,  reduced 
to  a  supposed  or  purported  judgment  in  the 
justice  court  and  assigned  to  her  for  value. 
Stoner  chose  to  recftgnize  the  Judgment  as 
existing  and  valid  by  paying  it,  and  the  ap- 
I>ellants  chose  to  do  the  same  thing  by  levy- 
ing on  tbe  proceeds,  treating  them  as  the 
property  of  Thos.  J.  Kltts.  If,  therefore, 
tills  claim  was  assigned  for  value  to  Mamie 
Kltts  before  the  levy  ol  attachment  in  the 
lumber  company's  action  against  Thos.  J. 
Kltts,  then  she,  at  the  time  tbe  collection 
was  made  from  Stoner,  owned  the  daim,  and 
was  entitled  to  the  money.  This— the  only 
real  issue  in  the  case — was  resolved  by  the 
Jury  in  favor  of  Mamie  Kltts,  and  with  that 


conclusion  no  fault  is,  or  can  be,  founded  on 
this  record. 

The  order  denying  a  new  trial  is  affirmed. 

Affirmed. 

HOIXOWAY,  J.,  concurs. 

BBANTI/T,  O.  J.,  being  absent,  takes  no 
part  in  the  for^otDg  decision. 


STATE  ex  reL  DANAHBB  v.  MILLBR,  Reg- 
ister of  State  Lands,  et  aL    (No.  3879.) 

(Supreme  Court  of  Montana.     Oct   9,  1916.) 

1.  STATB-nis  «=»167(1)  —  Repeai  —  Disposi-  ' 
Hon  Ann  Coktbol  or  Publio  Lands. 

laws  1909,  c.  147,  being  a  complete  code  of 
laws  on  control  and  disposition  of  state  lauds, 
revises  the  whole  subject-matter  of  earlier  stat- 
utes, and  'repeals  all  acts  and  parts  of  acts  in 
conilict  with  it,  superseding  all  prior  and  ex- 
isting statutes  upon  the  same  subject. 

[Ed.    Note. — For   other   cases,    see    Statutes, 
Cent.  Dig.  (  242;   Dec.  Dig.  «=»167(1).] 

2.  Pdblio  Ladds  «=3l68^,  New,  voL  24  Key- 
No.  Series— Sale— PATMXNT—BoHn. 

Since  Laws  1900,  c.  147,  as  to  state  lands, 
fails  to  require  a  purchaser  to  give  bond  secur- 
lag  deferred  payments,  although  sections  41, 
48,  and  45  refer  to  a  purchaser's  bond,  the 
courts  cannot  supply  the  deficiency. 

8.   MaHDAHUB    «S>85  —  MiNIStEBIAL    Ddtt  — 

Public  Lands— Issue  of  Certificate. 
Since  Laws  1900,  c.  147,  §  43,  entitles  a 
pnrchaser  of  public  lands  to  a  certificate  of  pur- 
chase signed  by  the  Ckivemor  as  president  ot 
the  state  board  of  land  commissioners,  in  sign- 
ing such  certificate  the  Governor  performs  a 
mere  ministerial  duty  and  if  he  fails  or  refuses 
to  perform  it,  mandamus  will  Ue  to  compel  him 

to  do  BO. 

fBi,  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  U  184-188;   Dec.  Dig.  «s>85.] 

4.  Mandautts  «=>172  — Scope  of  Inquibt  — 
Fbaud  in  Saia  of  Pubuo  Lands. 
In  view  of  Ijaws  1909,  c.  147,  §  48,  provid- 
ing that  the  board  of  land  commissioners  may 
caned  a  certificate  for  fraud  within  three  years 
from  its  date  of  issue,  the  formal  approval  ot 
a  sale  is  not  conclusive,  and  in  mandamus  to 
compel  issuance  of  certificate,  the  court  may  in? 
vestigate  the  question  of  fraud  if  raised  by  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  H  881-S85;    Dec  Dig.  <S=»172.] 

6.  Mandamus  <3=>15— Rioht  to  Rxubdt. 

Mandamus  is  not  a  writ  of  right,  but  issues 
only  in  the  discretion  of  the  court,  and  if  the 
conduct  of  tbe  party  applying  therefor  has  been 
such  as  to  render  it  inequitable  to  grant  the 
writ,  relief  may  be  refused. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  gj  47,  49;    Dec.  Dig.  <S=>15.1 

6.  PUBUO  Lands  «=9l58^.  New,  voL  24  Key- 
No.  Series— Sale-Fraud— BviDENOi. 
Where  the  husband  of  the  pnrchaser  of  pub- 
lic lands  agreed  with  another  bidder  that  only 
one  of  them  should  bid  and  they  should  then 
toss  a  coin  to  determine  which  should  have  the 
land,  and  after  the  property  was  knocked  down 
to  tne  husband  he  offered  the  other  $150  for 
his  chance,  which  was  accepted,  and  the  wife 
then  made  ber  check  for  $150  to  the  other  bid- 
der, her  act  was  a  ratification   of   the  fraud 


Ses>Vot  giber  caaea 
l^P.— 33 


■M  sanM  topic  and  KBT-NUUBEB  in  all  Key-Numbered  DlgesU  and  Ind^ai 

Digitized  by 


idaxai  T 

Tjoogle 


514 


IflO  IPACIFIC  mSPORTER 


^i<»t 


which  niider  Bev.  Codes,  |  6422,  has  the  ef- 
fect of  a  prior  authorization. 

T.  PnBLic  Lands  «=»158%,  New,  vol.  24  Key- 
No.  Series— SA1.B — Fbaui>— Evidbnos. 
Such  agreement  was  unlawful,  and  to  per- 
mit it  to  be  carried  into  efEeot. would  reanlt  in 
a  fraud  npon  the  state. 

8-PtiBuc  Lands  «=3l58%,  N*w,  vol.  24  Ker- 
No.  Series— "Saus  at  AucnoK." 
Since   under  Laws  1909,  c.  147,  i  88.  all 
aales  of  state  lands  must  be  at  public  auction, 
which  means  a  sale  to  the  highest  and  lieat  bid- 
der with  absolute  freedom  for  competitive  bid- 
dinfc,   any   agreement   to   stifle .  competition   or 
chill  bidding  is  afraud  upon  the  principle  upon 
which  the  sale  is  founded. 
[Ed.  Note.— Fo*  other  definitions,  see  Words 
'  and  Phrases,  First  and  Second  Series,  Auction.] 

9.  Public  Lands  «s>158^.  New,  vol.  24  Key- 
No.  Series— Fraud  in  Sale— BmtcT— Right 

TO  CERTIFICATE. 

Where  the  purchaser  of  state  lands  was 
guilty  of  fraud  in  buying  one  parcel,  bat  the 
purchase  of  an  adjoining  parcel  revealed  no 
fraud,  she  could  maintain  mandamus  to  compel 
issuance  of  a  certificate  for  the  s^ond  parcel, 
though  not  for  the  first.. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   J.  M.  Clements,  Judge. 

Mandamus  proceedings  by  the  State,  on  the 
relation  of  Mary  M.  Danaher,  against  Sidney 
MUler,  Register  of  State  Lands,  and  S.  V. 
Stewart,  President  of  the  State  Board  of 
Lafid  Commissioners.  From  the  Judgment 
of  dismissal  and  order  denying  a  new  trial, 
relatrlx  appeals.  Order  denying  new  trial  af- 
firmed, and  cause  remanded,  with  directions. 

Wight  &  Pew,  of  Helena,  for  appellant 
3.  B.  Poindexter,  Atty.  Qen.,  and  W.  D.  Ran- 
kin, of  Helena,  for  respondents. . 

HOLLOW  AY,  3.  At  a  sale  Of  sUte  lands 
held  In' Helena,  the  west  half  of  section  IB, 
Twp.  14  N.,  R.  9  W.,  was  offered  for  sale  In 
two  separate  parcels  of  160  acres  each.  Mary 
M.  Danaher  was  the  only  bidder  for  either 
parcel,  and  was  declared  to  be  the  purchaser 
of  each  at  $10  per  acre.  She  paid  over  to  the 
register  of  state  lands  the  first  Installment 
required  by  law,  and  thereafter  at  a  regular 
meeting  of  the  state  board  of  land  com- 
missioners these  sales  were  approved.  The 
Governor,  as  president  of  the  board,  and  the 
register  refused  to  issue  a  certificate  of  pur- 
chase to  Mrs.  Danaher,  and  this  proceeding 
in  mandamus  was  Instituted. 

The  officers  interpose  as  u  defense  that 
Thomas  Danaher,  husband  and  agent  of  Mrs. 
Danaher,  conspired  with  one  I.  Y.  Wood, to 
prevent  competitive  bidding  for  the  land; 
that  the  conspiracy  was  carried  Into  effect, 
by  reason  whereof  the  state  will  be  defrauded 
If  the  relief  sought  Is  granted.  The  trial 
developed  these  facts:  Mrs.  Danaher  desired 
to  purchase  the  entire  half  section.  Wood 
desired  to  secure  the  southwest  quarter  and 
came  to  the  sale  prepared  to  bid  as  much  as 
$13  per  acre.  If  necessary.  Just  before  the 
Bale  commenced,  Thomas  Danaher  and  Wood 
bgreed  that' one  of  them  should  bid  In  this 


quarter  section,  and  that  Che  two  should 
then  toss  a  coin  to  determine  which  one 
should  get  it.  Immediately  after  the  register 
had  declared  the  two  tracts  sold  to  Mrs. 
Danaher,  Thomas  Danaher  turned  to  Wood 
and  offered  him  |150  for  his  chance,  and,  the 
offer  .having  been  accepted,  Mrs.  Danaher 
drew  her  check  in  favor  of  Wood  for  the 
amount  and  delivered  it  to  him.  She  bad 
knowledge  of  the  terms  of  the  agreement  at 
the  time  she  paid  over  the  money  or  im- 
mediately thereafter.  The  trial  oonrt  dis- 
missed the  proceeding,  and  from  the  ]ndg- 
ment  of  dismissal  and  from  an  order  denying 
a  new  trial  relatrix  appealed. 

[1]  1.  The  statutes  relating  to  the  manage- 
ment and  disposition  of  the  state  lands 
were  found  in  the  Political  Code  of  1895  and 
the  amendments  thereto,  until  the  Act  ot 
March  19,  1909  (Laws  1909,  c.  147)  becaise 
effective.  This  later  act  apijcars  to  have 
been  intended,  not  as  a  supplement  to  exist- 
ing laws,  but  as  a  complete  code  of  lavn 
upon  the  subject.  Control  and  Disposition 
of  State  Lands.  It  revises  the  whole  subject- 
matter  of  the  earlier  statutes  and  repeals  all 
acts  and  parts  of  acts  in  conflict  with  it 
In  our  opinion  It  superseded  all  prior  and 
existing  statutes  whlcb  bad  to  do  with  tbe 
same  subject. 

[2]  2.  It  is  insisted  that  relatrix  foils  to 
state  a  cause  of  action  in  that  she  fails  to 
allege  that  she  gave  or  tendered  a  bond  to  se- 
cure the  deferred  payments.  While  secdoos 
41,  48,  and  45  of  tbe  new  act  refer  to  tbe 
purchaser's  bond,  the  act  Itself  does  not  any- 
where require  a  purchaser  to  give  bond  to 
secure  the  deferred  i«yment8.  The  failure  to 
make  such  requirement  may  have  been  tbe 
result  of  oversight,  but  even  so  the  courts 
are  not  authorized  to  supply  the  deficiency 
If  one  exists. 

[S]  8.  Section  43  provides  that  a  put'«Aaser 
shall  be  entitled  to  a  certificate  of  pnrdiaae, 
which  certificate  "shall  be  signed  by  the 
Oovemor,  ad  tbe  president  of  the  state  board 
of  land  commissioners,  and  by  the  register." 
In  signing  such  certificate  the  Governor  per- 
forms a  mere  ministerial  daty,  and  if  he 
falls  or  reftises  to  perform  such  duty  when 
he  should  perform  it,  mandamus  will  lie  to 
compel  performance.  Obnmasero  ▼.  Potts,  2 
Mont  242. 

[4]  4.  The  trial  court  was  not  precluded 
from  investigating  the  question  of  fraud  rais- 
ed by  the  pleadings.  That  the  formal  ap- 
proval of  a  sale  by  the  state  board  was  not 
Intended  to  be  -  conclusive,  even  upon  ques- 
tions of  fact,  la  manifested  by  the  farther 
provision  In  section  48-  that  the  board  may 
cancel  a  certificate  for  fraud  at  any  time  with- 
in three  years  from  its  date  of  issue. 

[S]  It  is  to  be  borne  In  mind  further,  that 
mandamus  is  not  a  writ  of  right  It  issues 
only  in  the  discretion  of  the  court  (State  ex 
rel.  Donovan  v.  Barret,  SO  Mont  206,  81  Pac 
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S19;  State  ax  reL  Bailey-  v.  Edwards,  40 
Mont  313,  106  Paa  703);  and  when  it  Is 
made  to  appear  that  with  reference  to  the 
very  qaestlon  at  issue,  the  conduct  of  the 
party  applying  for  the  writ  has  beea  such  as 
to  render  it  inequitable  to  grant  it,  the  re- 
lief may  be  refused  (People  ex  rel.  Durant 
L.  I.  Go.  T.  Jeroloman,  139  N.  Y.  14,  34  N.  B. 
726).  Courts  are  not  created  to  aid  In  the 
perpetration  of  fraud. 

[I-S}  6.  Is  relatriz  bound  by  the  acts  of 
Thomas  Danaher?  Whether  Thomas  Dana- 
her  was  the  duly  authorized  agent  of  bis  wife 
at  the  time  he  entered  into  the  agreement 
with  Wood  is  of  no  moment  here.  The 
agreement  was  made  for  ttie  benefit  of  Mrs. 
Danaher,  and,  conceding  that  she  was  not 
bound  by  it  at  the  time  and  that  she  might 
have  repudiated  it  when  she  became  aware  of 
Its  terms  and  conditions,  yet  she  failed  to 
exercise  such  right,  but,  on  the  contrary, 
has  ever  since  insisted  that  the  courts  should 
aid  her  to  profit  by  it.  She  ratified  her  buck- 
band's  act,  which  has  the  eftect  of  a  prior 
authorization.  Rev.  Codes,  (  5422.  The 
agreement  was  unlawful,  and  to  permit  It  to 
be  carried  into  efTect  would  result  in  a  fraud 
upon  the  state.  6  Corpus  Juris,  830.  "All 
sales  of  state  lands  shall  be  at  public  auc- 
tion" (section  38,  Act  1909),  and  this  means 
a  sale  to  the  highest  and  best  bidder  with 
absolute  freedom  for  comi>etitlTe  bidding. 
Any  agreement,  therefore,  to  stifle  competi- 
tion or  chill  the  bidding  la  a  fraud  upon  the 
principle  upon  which  the  sale  Is  founded. 
4  Cyc.  1044,  and  cases  cited. 

liie  transaction  before  us  bears  no  resem- 
blance to  an  agreement  between  two  bona 
fide  prospectlTe  bidders  to  combine  their 
means  for  the  purchase  of  property  to  be 
divided  between  them.  It  was  intended  to 
stlfie  competition  in  bidding,  and  had  that 
efltect  The  relatrtx  has  no  standing  in  a 
court  to  insist  upon  a  right  to,  or  Interest  in, 
the  southwest  quarter. 

[9]  If  the  purchase  of  the  entire  west  half 
had  constituted  one  transaction,  the  fraud 
would  hare  permeated  the  whole  transaction ; 
but  each  quarter  section  was  sold  as  a  dis- 
tinct entity  as  the  law  requires.  There  were 
two  sales,  and,  so  far  as  this  record  dis- 
closes, the  purchase  of  the  northwest  quarter 
was  free  from  any  taint  of  wrongdoing.  The 
relatrlx  appears  to  have  established  her 
right  to  a  certificate  of  purchase  for  that 
parcel,  and  should  have  been  granted  relief 
to  that  extent 

A  new  trial  is  nnneoessary,  and  the  order 
denying  one  will  be  affirmed.  The  cause  Is 
remanded  to  the  district  court,  with  direc- 
tions to  grant  the  relatrlx  relief  to  the  extent 
herein  indicated. 

SANNBB,  J.,  concurs.  Mr.  Oiief  Justice 
BBANTLETT,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


POHL  T.  C£(ICAOO,  M.  &  ST.  P.  BY.  CO. 
(No.  8679.) 

(Supreme  Court  of  Montana.     Oct  16,  1916.) 

1.  Taxation  «=»87— Constitdtiowaij  Pbovi- 
BioMS— Appobhonino  Oibxgt  Taxes. 

Const  U.  8.  art  1,  U  2,  9,  declaring  that 
direct  taxes,  if  laid,  shall  be  apportioned  among 
the  several  staties  according  to  population,  have 
BO  application  to  the  states,  but  are  merely  limi- 
tations upon  the  power  of  Congress. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  04-66,  133;   Dec.  Dig.  «=>37.] 

2.  CONBTITUnoHAI.     IiAW     4=3284(2)  —  TAXA- 
TION «s>55— DtTB  PBOCEsa— Poix  Tax. 

The  so-called  vM  tax  statute  (Rev.  Codes.  U 
2682-2714)  does  not  deprive  the  taxpayer  at 
his  property  without  due  process  of  law,  in 
violation  of  Const  U.  S.  Amend.  14,  §  1,  be- 
cause it  fails  to  provide  for  notice  before  the  tax 
is  levied  or  collected. 

[£}d.  Note. — For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  J{  893,  894:  Dec.  Dig.  «s> 
284(2);  Taxation,  Cent  Dig.  {{  129-132;  Dec. 
Dig.  <Ss>56.] 

3.  CoNSTiTOTiowAi,  LAW  «s982— Foix  Tax— 
Dboiakation  or  Rigbts. 

The  so-called  poll  tax  statute  (Rev.  Codes,  {| 
2692-2714)  is  not  repugnant  to  the  provisions 
of  Const  art  3,  i  2,  declaring  that  the  people 
of  tiie  state  have  the  sole  and  exclusive  right  of 
governing  themselves  as  a  free,  sovereign,  and 
independent  state,  etc. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  149;  Dec.  Dig.  «=»82.] 

4.  CoNanTUTioNAi,  Law  4=342  —  Statdtks  — 
RioHT  TO  Question  Validity. 

One  who  is  not  affected  by  a  statute  may  not 
question  its  validity. 

[Ed.  Note. — For  other  cases,  see  ConBtituti<»- 
al  Law,  Cent  Dig.  {|  39,  40;  Dec.  Dig.  «=342.] 

6.  Taxation  ®=>55  —  CoNSTrruTioNALiTT  — 
Pou.  Tax— Lack  or  Uriformitt. 
Although  the  so-called  poll  tax  law  (Rev. 
Codes,  gS  2692-2714}  does  not  apply  to  paupers, 
insane  persons,  Indians  not  taxed,  or  to  persons 
under  ZL  or  over  60  years  of  age,  and,  although 
Rev.  Codes,  S  1068,  specifically  exempts  members 
of  the  organized  militia,  these  statutes  do  not 
because  of  this  lack  of  nnifwmit?,  conflict  with 
Const,  art  12,  §  6,  providing  that  no  county, 
city,  etc,  or  the  inhabitants  thereof  shall  be 
released  or  discharged  from  their  proportionate 
share  of  state  taxes,  since  this  last  provision  re- 
fers only  to  state  taxes  levied  for  the  support 
of  the  state  government,  and  not  to  taxes  im- 
posed for  county  or  local  purposes,  and  no  part 
of  the  so-called  poll  tax  is  devoted  to  maintain- 
ing the  state  wiUiin  the  meaning  of  this  con- 
stitutional provision. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  iS  129-132;   Dec.  Dig.  «S355.] 

6.  Constitutional   Law    4=347 — Statutes — 
Questioning  Validity— Fobm  of  Statute. 

In  ccHisidering  the  constitutionality  of  a 
statute,  courts  look  beyond  the  mere  form  of 
expresrion  to  the  object  and  purpose  of  the  leg- 
islation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  43^5;  Dec.  Dig.  <8=>47,] 

7.  Taxation  4=s355  —  Unifobiutt  —  Local 
Taxation  fob  Reukf  or  Poob— "Tax." 

The  so-called  poll  tax  statute  (Rev.  Codes, 
SI  2692-2714)  is  a  valid  police  regulation  to 
carry  into  effect  section  5,  art  10,  Const,  pro- 
viding that  the  counties  shall  provide  as  pre- 
scribed by  law  for  the  poor  or  unfortunate,  and 
the  exaction  imposed  thereby  is  not  a  "tax"  as 
the  term  is  used  in  the  Constitution  and  reve- 
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nue  measnres  generally,  and  therefore  is  not 
subject  to  the  nniformity  role  or  other  restric- 
tiong  on  the  taxing  power. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  ii  129-132;    Dec.  Dig.  ®=»55. 

Fbr  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 

Appeal  from  District  Court,  Powell  Coun- 
ty; J.  E.  EricksoD,  Jndge. 

Proceeding  by  E.  C.  Pobl  against  the  Chi- 
cago, Milwaukee  ft  St  Paul  Railway  Com- 
pany. From  a  judgment,  plalntlfl  appeahs. 
Affirmed. 

W.  E.  Keeley,  of  Deer  Lodge,  for  appellant 
J.  B.  Polndezter,  Atty.  Qen.,  and  C.  8.  Wag- 
ner, Asst  Atty.  Oen.,  for  respondent 

HOLIiOWAY,  J.  This  is  an  appeal  by  the 
plaintiff  from  a  Judgment  upholding  the  stat- 
ute Imposing  our  so-called  poll  tax.  Rev. 
Codes,  S§  2692-2714.  The  statute  was  enact- 
ed  In  1S91  (Laws  1891,  p.  73),  amended  slight- 
ly in  1893  (Laws  1893,  p.  65),  and,  as  thus 
modified,  carried  hito  the  compilations  of 
1895  and  1907.  It  la  assailed  upon  the 
ground  that  it  conflicts  with  the  provisions 
of  sections  2  and  9,  art  1,  of  the  Gonstitn- 
tlon  of  the  United  States,  which  declare  that 
direct  taxes.  If  laid,  shall  be  apportioned 
among  the  several  states  according  to  popula- 
tion, and  with  section  1  of  the  Fourteenth 
Amendment  which  forbids  any  state  to  de- 
prive a  person  of  life,  liberty,  or  property 
without  due  process  of  law. 

[1]  The  first  two  sections  have  no  applica- 
tion to  the  states.  They  are  merely  Ilmita- 
tl<ms  upon  the  power  of  Congress.  Cooley  on 
Taxation  (2d  Ed.)  p.  8;  License  Tax  Cases, 
6  Wall.  462,  18  L.  Ed.  497;  Pollock  v.  Farm, 
ers'  Loan  ft  Trust  Co.,  167  U.  S.  429, 15  Sup. 
Ct  673,  39  L.  Ed.  759. 

[2]  Assuming  for  present  purposes  that  the 
statute  under  review  provides  for  the  Imposi- 
tion of  a  tax  as  that  term  is  understood  in 
revenue  parlance.  It  Is  not  subject  to  the  ob- 
jection that  In  failing  to  provide  for  notice 
before  the  tax  is  levied  or  collected  It  de- 
prives the  taxpayer  of  his  property  without 
due  process  of  law.  This  question  was  set  at 
rest  by  the  Supreme  Court  of  the  United 
States  in  Hagar  v.  Reclamation  District  111 
U.  8.  701,  4  Sup.  Ct  663,  28  L.  Ed.  569,  where 
it  is  said: 

"Of  the  different  kinds  of  taxes  whidi  the  state 
may  impose,  there  is  a  vast  number  of  which, 
from  their  nature,  no  notice  can  be  given  to  the 
taxpayer,  nor  would  notice  be  of  any  possible 
advantage  to  him,  such  as  poll  taxes,  license 
taxes  (not  dependent  upon  the  extent  of  his 
business),  and  generally  specific  taxes  on  things, 
or  persons,  or  occupations.  In  such  cases  tne 
Legislature,  in  autnorizing  the  tax,  fixes  its 
amount,  and  that  is  the  end  of  the  matter.  If 
the  tax  be  not  paid,  the  property  of  the  delin- 
quent may  be  sold,  and  he  be  thus  deprived  of 
bis  property.  Yet  there  can  be  no  question, 
that  the  proceeding  is  due  process  of  law,  as 
there  is  no  inquiry  into  the  weight  of  evidence, 
or  other  element  of  a  Judicial  nature,  and  noth- 
ing could  be  changed  bv  hearing  the  taxpayer. 
No  right  of  his  ia  therefore  invaded." 


[S]  In  his  brief  counsel  for  appeHant  sug- 
gests that  the  statute  la  repugnant  to  the 
provisions  ot  section  2,  art  8,  of  our  state 
Constitution;  but.  In  the  absence  of  some- 
thing more  spedflc,  we  are  utterly  unable  to 
appreciate  the  force  of  the  suggestion  or  to 
discover  the  remotest  relationship  hetweoi 
those  provisions  and  the  subject-matter  under 
conslderatloa. 

[4,  S]  The  statute  does  not  apply  t»  pan- 
pers.  Insane  persons,  Indians  not  taxed,  or  to 
persons  under  21  or  over  00  years  of  age. 
Another  statute  (section  1068,  Rev.  Codes) 
spedflcally  exempts  members  of  the  organis- 
ed militia.  Because  of  this  lack  of  uniform- 
ity It  Is  urged  that  these  statutes  conflict 
with  section  6,  art  12,  which  provides: 

"No  county,  city,  town  or  other  municipal  oo^ 
poration,  the  inhabitants  thereof  nor  the  pruper^ 
ty  therein,  shall  be  released  or  discharged  nom 
their  or  its  proportionate  share  of  state  taxes." 

In  the  first  place,  appellant  cannot  raise 
the  question  of  the  authority  of  the  state  to 
exempt  members  of  the  organized  mllltla 
from  the  payment  of  this  so-called  tax.  Ap- 
pellant Is  not  a  member  of  the  Nattonal 
Guard,  and  Is  not  affected  by  the  exemption. 
His  contribution  Is  not  Increased  In  amount 
by  reason  of  the  exemption,  and  would  not 
be  diminished  in  amount  If  every  member  of 
the  organized  militia  contributed.  The  valid- 
ity of  section  1068  Is  not  In  Issue  here;  for 
it  Is  an  elementary  rule  that  one  who  is  not 
affected  by  a  statute  will  not  be  heard  to 
question  It  State  ex  rel.  Holllday  v.  O'Leaiy, 
43  Mont  157,  115  Pac.  204. 

fon  6,  art.  12,  refers  only  to  state  taxes 
for  the  support  of  the  state  govem- 
and  not  to  taxes  Imposed  for  county 
local  purposes.  No  part  of  this  so-called 
poll  tax  Is  devoted  to  maintaining  the  state, 
within  the  meaning  of  section  6,  above. 

[B]  The  statute  (sections  2692-2714)  U  not 
open  to  the  objections  urged  against  It  for 
the  stronger  reason.  While  in  terms  It  desig- 
nates the  Imiwsition  a  "poll  tax,"  the  name  It- 
self is  of  no  significance.  A  different  desig- 
nation  might  have  been  more  appropriate; 
but  In  any  event  courts  look  beyond  the  mere 
form  of  expression  to  the  object  and  purpose 
of  the  legislation.  This  so-called  tax  Is  Im- 
posed for  and  applied  to  a  single  purpose — 
the  care  of  the  county  poor.  Section  2714. 
It  wlU  scarcely  be  questioned  that  the  state. 
In  the  exercise  of  Its  police  iwwer,  can  care 
for  its  poor,  sick,  and  Infirm  who  are  public 
charges,  or  delegate  the  power  to  do  so  to  the 
several  counties,  its  political  subdivisions. 
Enlightened  civilization  Imposes  this  duty 
upon  every  community,  but  In  this  state  the 
duty  is  made  imi)eratlve  by  the  Constitution 
itself  (section  6,  art  10): 

"The  several  counties  of  the  state  shall  pro- 
vide as  may  be  prescribed  by  law  for  those  in- 
haMtantk,  Who  by  reason  of  age,  inBrraity  or 
misfortune,  may  have  claims  upon  the  sympathy 
and  aid  of  society." 

[7]  The  statute  now  under  oonsideratloa 
Is  nothing  more  nor  less  thaiya -police  cegnla- 
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tlon  designed  ttf  carry  Into  effect  tbe  win  of 
the  people  expressed  In  the  constltntlonal  pro-' 
vision  quoted  above.  It  is  analogom  to  a  so- 
called  road  poll  tax  exacted  for  tbe  mainte- 
nance of  the  public  highways,  and  ttie  author- 
ities are  practically  unanimous  in  holding 
that  such  an  exaction  is  not  a  tax  as  the 
term  Is  used  In  the  Constitution  and  in  reve- 
nue measures  generally.  It  Is  not  subject  to 
the  uniformity  rule  or  to  other  restrictions 
which  hedge  about  measures  relating  to  taxa- 
tion. Salt  Lake  City  v.  Wilson  (Utah)  148 
Pac.  1104 ;  State  v.  Rayburn,  2  Okl.  Cr.  413, 
101  Pac.  1029,  22  L.  R.  A.  (N.  S.)  1067,  Ann. 
Caa,  ]£12A,  733,  and  note.  See,  also,  Tekoa 
y.  EelUy.  47  Wash.  202,  91  Pac.  769,  13  L.  E. 
A.  (N.  S.)  901;  Short  v.  State,  80  Md.  392. 
81  AtL  322.  29  L.  R.  A.  404;  Biting  v.  Hick- 
man, 172  Mo.  237,  72  S.  W.  700;  Falrbault  v. 
Mlsener  (611.  347)  20  Minn.  306;  Shane  v. 
aty  of  Hutchln8<»,  88  Kan.  188,  127  Pac. 
606. 

It  la  comi>etent  for  the  Legislature  to  pro- 
vide for  securing  these  poor  funds  throng 
the  instrumentalities  designated  in  the  stat- 
ute, and  the  assessor,  in  performing  his  al- 
lotted duty  in  this  behalf,  is  not  a  collector  of 
taxes,  and  the  decision  of  this  court  In  Mutu- 
al life  Ins.  Co.  V.  Martlen,  27  Mont  437,  71 
Pac.  470,  has  no  application  to  the  state  ot 
facts  exhibited  by  this  record. 

The  Judgment  is  affirmed. 

Affirmed. 

BANNER,  J.,  concurs. 

RRANTLY,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


COATES  V.  SMITH  et  al. 
(Supreme  Court  of  Oregon.    Oct  17,  1916.) 

1.  AcKNOwi,EnGjfflWT  <=>29— 8ugf louiWCT  or 

ClTBTmcATB  OT  AoKKOWLKOeiaRT. 

In  considering  the  sufficiency  of  the  certifi- 
cate of  acknowledgment  of  a  mortgage,  the  whole 
Instrnment  shonld  be  examined. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  }§  161-169;  Dec.  Dig.  <Si=»29.] 

2.  Acknowledgment  *=»36(1)— Cbbtificatb— 
Names  of  MoBTOAaoBS  — Olemcal  Ebbob  — 
Statute. 

Under  L.  O.  L.  }  7100,  ralative  to  certificates 
of  ackoowledgment  of  mortgages,  where  the  cer- 
tificates of  acknowledgment  of  a  mortgage  identi- 
fied tbe  parties  as  known  to  the  officer  taking 
the  acknowledgment  to  be  the  persons  executing- 
the  instruntent.  the  fact  that  the  names  appear- 
ed spelled  as  "Samuel  H.  Smith"  and  "Adora  L. 
Smith,"  instead  of  the  names  of  tbe  mortgagors, 
Chester  A.  Smith  and  Otis  S.  Smith,  will  not 
vitiate  the  instrnment,  the  presumption  being 
that  the  variance  in  names  was  the  result  of  a 
mere  clerical  error,  as  the  material  matter  is  the 
identification  of  the  mortgagors,  and  not  the 
notation  of  their  names. 

rEd.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  ff  181,  182,  184,  187;  Dee. 
Dig.  «=>36(1).] 


8.  VEirnos  amd  PmoHABBB  (Ss»231(16>-Okb- 

TIVICATB  OF  AOKNOWUBOaXKirr  —  Rkookd — 
NOTXOK. 

A  certificate  of  acknowledgment  of  a  mort- 
gage failing  to  name  the  acknowledging  party, 
does  not  affect  the  validity  of  the  acknowledg- 
ment, where  reference  is  made  in  the  certificate 
to  the  party  who  executed  the  conveyance,  nor 
does  it  render  the  record  of  the  instrument  less 
efficacious  to  impart  constructive  notice  to  a  sub- 
sequent purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  638;  Dec.  Dig.  <S=» 
231(15) ;   Acknowledgment,  Cent  Dig.  i  155.] 

4.  ACKNOWU!Dal£SNT  «=>29  —  Ckbtuioaxe  — 

SUFFICMNOT. 

,  The  language  of  a  certificate  of  acknowledg- 
ment of  a  mortgage  will  be  liberally  construed, 
and,  when  it  refers  to  the  conveyance,  reference 
may  be  had  to  the  body  of  the  deed  or  mortgage 
in  aid  of  tbe  certificate,  which  is  sufficient  if  the 
two  together  show  a  substantial  compliance  with 
the  statute. 

[Ed.  Note. — For  other  eases,  see  Acknowledg- 
ment Cent  Dig.  If  161-160;  Dee.  Dig.  «c=>2».] 

6.   ACKNOWIJEDGICENT  <&=>69  —  DuTY  OF  OFFI- 

oeb  Takikq — Pbestjmption— Statdte. 
There  is  a  presumption  that  the  officer  tak- 
ing an  acknowledgment  of  a  deed  or  mortgage 
complied  with  L.  O.  L.  §  7109,  requiring  that  he 
know  or  have  satisfactory  evidence  that  the  per- 
son making  the  acknowledgment  is  the  individual 
described  in  and  who  executed  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Aclmowledg- 
meat  Cent  Dig:  {{  320-335;  Dec.  Dig.  <8=s>59.] 

6.  Acknowledoioent  4ss>29  —  Mobtoaoes  — 

FOBK. 

No  particular  form  is  required  for  an  indi- 
vidnal  acknowledgment  of  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent.  Dig.  {|  151-159-;  Dec.  Dig.  <S=j29.] 

7.  Bankbcptcy  ^9302(4)— Rioht  or  Tbtibteb 
—Bona  Fide  Pubchasbb. 

A  trustee  in  bankruptcy,  having  the  right  of 
an  attaching  creditor,  is  not  Ipso  facto  a  bona 
flde  .purchaser  for  rahie,  and  that  he  is  such  a 
purchaser,  unaffected  by  outstanding  equities 
against  the  bankrupt,  is  an  affirmative  defense, 
which  must  be  pleaded  and  proved. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §  457;   Dec.  Dig.  «=3302(4).] 

8.  ReFOBMATION   of  iNSTSmiEKTS  €=3lC,  41— 

Equitable  Jubisdiction  —  Pabol  Testi- 
mony. 
EJijuIty  will  exercise  its  Jurisdiction  for  the 
correction  or  reformation  of  a  written  instru- 
ment on  the  ground  of  mutual  mistake,  and  for 
such  purpose  wUl  receive  parol  testimony. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §|  68, 155,  166 ;  Dec. 
Dig.  <S=»16,  44.] 

0.  Rjefobmation  of  Instbximents  «=>28  —  Be- 
tween What  Pabties. 
Reformation  of  a  written^  Instrument  on  the 
ground  of  mutual  mistake  will  be  decreed  in  a 
court  of  equity  as  between  the  original  parties 
or  those  claiming  under  them  in  privity,  such 
as  judgment  creditors. 

[Ed.  Note. — For  other  cases,  see  Reformatioa 
of  Instruments,  Cent  Dig.  {{  101-111, 114-116 ; 
Dec.  Dig.  <E=92S.] 

10.  Reformation  of  Instbuments  $=336(3)  — 
Mistake— Pleading. 
In  a  suit  to  reform  a  deed  or  written  con- 
tract on  tbe  ground  of  mistake,  plaintiff  should 
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pleftd  the  partioiUtf  dieniBBtances  oonstitatiiir 
the  miatake. 

[Ed.  Note.— For  other  cases,  see  Refomuttion 
of  Instruments,  Cent.  Dig.  f  144;  Dec.  Dig.  «=» 
8«(3).] 

11.  Kefobmatioit  of  IversauBirta  €=>36<1) — 
Suit  to  Refobu  Notx  and  Mobtoaqb— Oou- 
plaint— sutficienct. 

.In  snit  to  reform  a  note  and  mortgaee 
against  the  mortgagors  and  the  trustee  in  banx- 
mptcT  of  one  of  them,  where  the  complaint  did 
not  show  that  it  was  the  intention  of  the  parties 
Aat  an  alleged  oral  agreement  as  to  the  time  of 
payment  of  interest  should  be  incorporated  in 
the  note,  nor  that  it  was  not  the  intention  of 
either  of  the  parties  to  rely  upon  the  oral  agree- 
ment, aTerred  to  have  been  made  both  before 
and  after  the  execution  of  the  note,  and  did  not 
disclose  when  the  alleged  omission  was  discover- 
ed by  plaintiff,  nor  what  instructions  were  given 
the  scrivener,  or  by  whom,  asserting  no  frand 
on  the  part  of  the  mortgagors,  the  circomstances 
relating  to  the  transaction,  as  set  forth,  being 
very  meager,  such  complaint  was  insufficient 
against  demurrer  on  the  ground  that  it  did  not 
state  facta  sufficient  to  constitute  a  cause  of  ac- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {{  141, 143, 146;  Dee. 
Dig.  «=»3e(l).] 

12.  Costs  «=>238(2)  —  Appeai.  and  Ebbob  — 
Failube  to  Raise  Point  Below. 

In  suit  to  reform  a  note  and  mortgage,  where 
the  specifications  of  a  defendant's  demurrer  to 
the  complaint  did  not  direct  the  attention  of  the 
trial  court  to  the  point  urged  against  it  on  snch 
defendant's  appeal,  he  could  not  recover  costs, 
though  successful. 

[Ed.  Note.— For  other  cases,  see  Costs,  Oent. 
Dig.  I  912;   Dec.  Dig.  «=>238(2).] 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;   C.  U.  Gantenbeia,  Judge. 

Salt  by  Catherine  Coates  against  Chester 
A.  Smith,  Otis  8.  Smith,  and  R.  L.  Sabln, 
trustee  in  bankruptcy.  From  a  decree  for 
plaintiff,  the  trustee  appeals.  Reversed,  and 
canse  remanded  for  further  proceedings. 

This  Is  a  suit  in  equity  to  reform  and  fore- 
close a  mortgage  for  $1,621,  and  Interest,  exe- 
cuted on  January  2,  1913,  by  the  defendants 
Chester  A.  Smith  and  Otis  S.  Smith.  A 
demurrer  was  filed  and  sustained  to  the  com- 
plaint. An  amended  complaint  and  a  supple- 
mental complaint  were  thereafter  filed.  De- 
fendant R.  Li.  Sabln,  trustee  in  bankruptcy, 
demurred  to  the  amended  complaint. 

It  is  shown  by  the  pleadings  of  plaintiff 
that  on  January  2, 1913,  the  defendants  Ches- 
ter A.  Smith  and  Otis  S.  Smith  executed  to 
plaintiff  their  promissory  note  as  follows: 
"$1,621.       Portland,  Oregon,  January  2,  1913. 

"Five  years  after  date,  without  grace,  we  prom- 
ise to  pay  to  the  order  of  Catherine  Coates  six- 
teen hundred  and  twenty-one  dollars,  for  value 
received,  with  interest  after  date  at  rate  of  7  per 
cent,  per  annum  until  paid.  Principal  and  in- 
terest payable  in  V.  S.  gold  coin  at  Sunnyside, 
Portland,  Oregon,  and  in  case  suit  or  action  is 
instituted  to  collect  this  note,  or  any  portion 
thereof,  we  promise  to  pay  such  sum  as  the  court 
may  adjudge  reasonable  as  attorney's  fees  in  said 
suit  or  action.  There  may  be  paid  on  any  inter- 
est-bearing date  any  amount  in  even  hundred 
dollars.  Chester  A.  Smith. 

"Otis  S.  Smith." 


On  the  same  date,  for  flie  purpose  of  se- 
curing the  payment  of  the  note,  defendants 
Chester  A.  Smith  and  Otis  S.  Smith  execut- 
ed their  real  estate  mortgage  which  is  set 
forth  In  hiBC  verba  In  the  complaint,  to  which 
was  affixed  the  following  certificate  of  ac- 
knowledgment, omitting  the  formal  parts: 

"On  the  2d  day  of  January,  A.  D.  1913,  per- 
sonally came  before  me,  a  notary  public  in  and 
for  said  county  and  state,  the  within-named 
Samuel  H.  Smith  and  Adora  L.  Smith,  bis  wife, 
to  me  personally  known  to  be  the  identical  iwf- 
sons  de8crU>ed  in  and  who  execute  the  foregoing 
instrument,  and  acknowledged  to  me  that  they 
executed  the  same  freely  for  die  uses  and  pur- 
poses therein  mentioned." 

This  mortgage  was  duly  recorded  on  Jan- 
nary  2,  1913.  No  interest  baring  been  paid 
on  the  note,  plaintiff  elected  to  declare  the 
whole  amount  dne,  and  instituted  proceed- 
ings to  foreclose  the  mortgage.  In  addition 
to  the  allegations  of  the  original  complaint, 
the  pleadings  of  the  plaintiff  contained  the 
following: 

"That  at  the  time  the  said  note  was  executed 
and  subsequent  to  the  date  of  its  execution,  the 
said  defendants  Chester  A.  Smith  and  Otis  S. 
Smith  orally  promised  and  agreed  to  pay  the 
said  interest  provided  for  in  said  note  yearly, 
that  is,  to  pay  the  interest  on  the  principal 
sum  of  said  note  on  or  about  the  2d  day  of  Jan- 
uary of  each  year,  after  the  time  of  the  execu- 
tion of  said  note,  but  that  the  scrivener  who 
drew  up  the  said  note  ne^eeted  to  state  in  said 
note  that  the  interest  made  payable  thereby 
should  be  paid  annually  j  that  at  the  time  of  the 
execution  of  said  note  it  was,  and  now  is,  the 
custom  to  pay  the  interest  on  promissory  notes 
annually  when  the  time  of  payment  of  said  note 
is  not  stated  in  said  note,  and  the  said  custom 
was  known  to  the  plaintiff  and  the  defendants  at 
the  time  of  the  execution  of  said  note;  that  at 
the  time  of  the  execution  of  said  note  and  mort- 
gage the  said  E.  C.  Minor,  who  acknowledged  the 
same  as  notary  public,  erroneously  inserted  in 
the  acknowledgment  of  said  mortgage  the  names 
of  Samuel  H.  Smith  and  Adora  L.  Smith,  wife 
of  said  Samnd  H.  Smith,  in  plaoe  and  instead  of 
the  names  of  the  makers  of  said  mortgage,  and 
that  the  Insertion  of  said  names  of  Samuel  H. 
Smith  and  Adora  L.  Smith  was  through  the  er- 
ror, inadvertence,  and  mistake  of  the  said  E.  O. 
Minor,  and  that  the  said  defendants  Chester  A. 
Smith  and  Otis  8-  Smith  were  present  at  the  exe- 
cution thereof,  and  in  the  presence  of  said  no- 
tary public  acknowledged  the  execution  of  said 
document,  and  that  it  was  the  intention  of  said 
scrivener  or  notary  public  to  insert  the  names  of 
said  Chester  A.  Smith  and  Otis  S.  Smith  in  the 
said  acknowledgment  instead  of  the  names  of 
said  Samuel  H.  Smith  and  Adora  L.  Smith." 

Plaintiff  prayed  that  the  note  and  mort- 
gage be  reformed  to  correct  the  alleged  mis- 
take. 

It  appears  tliat  in  May,  1914,  subsequent 
to  tbe  date  of  the  execution  of  the  mortgage, 
the  defmdant  Chester  A.  Smith  was  declared 
bankrupt;  that  thereafter,  about  May  28, 
1914,  R.  h.  SaUn,  one  of  the  defendants,  was 
elected  by  the  creditors  of  Chester  A.  Smith,  ^ 
as  trustee  in  bankruptcy  for  the  latter,  and* 
that  he  has  duly  qualified  as  such.  It  far- 
ther appears  than  on  April  21,  1913,  defend- 
ant Otis  S.  Smith  executed  a  deed  conveying 
all  his  right  and  title  in  the  real  property 
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mortgaged  to' defendant  Ohester  A.  Smith, 
In  consideration  of  the  snin  of  $1,600,  to  be 
paid  thereafter,  with  Interest  at  6  per  cent., 
and  that  snch  deed  was  duly  recorded :  that 
on  June  17, 1914,  Otis  S.  Smith  filed  his  claim 
against  the  estate  of  Chester  A,  Smith,  bank- 
rupt. In  the  sum  of  $1,566.50,  based  upon  the 
note  glren  for  the  conveyance  of  said  real 
estate,  and  received  from  the  trustee  in  bank- 
mptcy  3  per  cent,  on  the  amount  claimed. 
The  defendant  Chester  A.  Smith  made  no 
defense  to  this  suit.  The  d^endant  R.  L. 
Sabln  made  no  answer  and  has  pleaded  no 
equities  for  the  creditors  In  the  bankruptcy 
proceedings.  The  defendant  Otis  S.  Smith 
filed  an  answer  setting  np  that  at  the  date 
of  the  execution  of  the  mortgage  he  was  a 
minor,  and  therefore  not  liable  upon  his 
contract 

PlalntUt  filed  a  supplemental  complaint 
pleading  therein  facts  occurring  subsequently 
to  the  date  of  filing  the  original  and  amended 
complaints  as  a  waiver  and  estoppel  against 
the  defendant  Otis  S.  Smith  of  his  right  to 
plead  infancy  as  a  defense,  and  setting  forth 
particularly  that  all  right,  title,  and  Interest 
owned  by  him  in  the  real  property  described 
In  the  mortgage  had  been  conveyed  to  Ches- 
ter A  Smith.  No  other  or  additional  allega- 
tions affecting  the  rights  or  Interests  of  the 
defendant  R.  !>.  Sabln,  other  than  as  appear- 
ed in  the  amended  complaint,  were  contained 
In  the  supplemental  complaint.  Otis  S.  Smith 
defaulted,  and  B.  L.  Sabin  ffled  a  demurrer 
identical  in  terms  with  the  demnrrer  filed 
to  the  amended  complaint  The  court  enter- 
ed his  default,  and  also  a  Jndgment  and  de- 
cree on  the  pleadings  reforming  the  note  and 
mortgage  and  foreclosing  the  latter  as  re- 
formed. From  this  decree  B.  U  Sabin,  trus- 
tee in  bankruptcy  for  defendant  Chester  A. 
Smith,  appeals. 

Sidneiy  Telser,  of  Portland,  for  appellant. 
John  K.  KoUock,  of  Portland  (KoUock,  Zol- 
linger &  McDowall  and  Jeffrey  &  Lenon,  all 
of  Portland,  on  the  brief),  for  respondent 

BBAN,  J.  (after  stating  the  facta  as  above). 
It  is  contended  by  defendant  B.  h.  Sabln  that 
he  Is  an  Innocent  third  party,  that  the  ac- 
knowledgment of  the  mortgage  did  not  en- 
title the  same  to  be  recorded,  and  that  there- 
fore the  recordation  Imparted  no  notice  to 
the  trustee,  and  that  the  latter  took  the 
title  to  the  property  unaffected  by  the  plain- 
tUTs  mortgage. 

[1-4]  In  the  consideration  of  the  certificate 
of  the  acknowledgment  oi  the  mortgage  the 
whole  Instnunent  should  be  examined. 
Where  the  certificate  of  acknowledgment  of 
a  coDTeyanoe  identifies  the  parties  as  known 
to  the  officer  taking  the  adcnowledgment  to 
b«  the  peisons  who  executed  the  same,  the 
fMct  that  the  names  of  the  imrttte  appear  in 
such  certificate  speUed  as  "Sannal  H.  Snrltfa." 
and  "Adora  li.  Smith"  instead  of  the  names 
ot  the  Buntgagurs,  .Chester  A.  Bmlth  and 


Otis  S.  -Smith,  will  not  vlttate  the  Instmment. 
It  will  be  presumed  that  such  variance  In 
names  is  the  result  of  a  clerical  error  mere- 
ly. 1  C.  J.  p.  648,  note  67  b ;  1  B.  C.  L.  p. 
284,  I  62;  Bodes  v.  St  Anthony  &  DaJkota 
Elevator  Co.,  49  Minn.  370,  62  N.  W,  27;  BeU 
V.  Brans,  10  Iowa,  363.  The  material  matter 
in  such  a  certificate  of  acknowledgment  Is 
the  identification  of  the  mortgagors,  and  not 
the  notation  of  their  names.  The  one  in 
questlou  shows  that  the  officiating  notary 
declares  that  the  pers(Mis  appearing  before 
him  and  acknowledging  the  execution  of  the 
instrument'  are  ijersonally  known  to  him  to 
be  the  identical  persons  described  therein, 
and  who  executed  the  same.  It  therefore 
appears  from  the  instrument  that  the  officer 
taking  the  acknowledgment  identified  the 
mortgagors,  althoogfa  he  did  not  correctly 
write  their  names. 

Under  onr  statute  there  is  no  specific  re- 
quirmnent  that  the  name  of  a  grantor  or 
mortgagor  shall  he  contained  in  the  certifl-. 
eate  of  acknowledgment.  Section  7109,  L.  O. 
Ij.,  directs  that: 

"Hie  officer  taking  such  acknowledgment  shall 
indorse  thereon  a  certificate  of  the  acknowledge 
ment  thereof,  and  the  true  date  of  making  the 
same,  under  hla  hand." 

If  the  certificate  shows  that  such  officer 
knows  that  "the  person  making  such  acknowl- 
edgment Is  the  individual  described  in  and 
who  executed  such  conveyance,"  the  Identi- 
fication Is  complete  according  to  section  7119, 
L.  O.  L.  No  other  description  or  name  of  the 
grantor  is  absolutely  essential.  Omitting  the 
erroneous  names,  which  may  be  treated  as 
surplusage,  the  certificate  in  the  present  case 
plainly  identifies  the  mortgagors.  A  refer- 
ence to  the  mortgage  clearly  indicates  that' 
the  names  written  In  the  certificate,  and  also 
the  description  of  one  of  the  mortgagors  as 
the  wife  of  the  other,  when  both  are  desig- 
nated in  the  conveyance  as  "single,"  are  deri-' 
cal  errors.  It  Is  now  well  established  by  the 
great  weight  of  authority  that  a  certificate 
failing  to  name  the  acknowledging  party 
where  reference  Is  made  In  the  certificate  to 
the  party  who  executed  the  conveyance  does 
not  affect  the  validity  of  the  acknowledg- 
ment. 1  R.  C.  L.,  supra;  Larson  v.  Hsner,' 
93  Minn.  308,  101  N.  W.  307,  2  Ann.  Cas.  989, 
and  note;  Pickett  v.  Doe,  6  Smedes  &  M. 
(Miss.)  470,  48  Am.  Dec.  623;  Milner  v.  Nel- 
son, 86  Iowa,  452,  63  N.  W.  405,  19  L.  R.  A, 
279,  and  note,  41  Am.  St  Rep.  606 ;  Wilcoxon 
V.  Osbom,  77  Mo.  62L  Neither  does  it  render 
the  record  of  the  instmment  less  efficacious. 
The  record  of  such  an  instrument  is  suffi- 
cient to  impart  constructive  notice  to  a  8u.b8e- 
quent  purchaser  in  good  f&itb  without  actual 
knowledge.  Milner  v.  Nelson,  supra.  The 
language  of  such  certificate  will  be  accorded 
a  liberal  coastructlon,  and,  when  it  refers 
to  the  conveyance,  reference  may  be  had  to 
the  body  of  the  deed  or  mortgage  In  aid  ot 
the  certlficatje  of  acknowledgment,  and,  If  the 
two  together  show  a  substantial  compliance , 
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with  the  statute,  It  Is  snfDdent  1  0.  3.  p. 
846,  8  187 ;  1  R.  0.  L.  p.  282,  f  89 ;  1  Cyc. 
585,  586;  Bell  v.  Bvans,  supra;  Mllner  v. 
Nelaon,  snpra;  Wilcoxon  v.  Osborn,  supra; 
Caipenter  v.  Dexter,  8  Wall.  618,  19  I*  Bd. 
426;  Bird  t.  McClelland,  etc.,  Co.  (C.  C.)  46 
Fed.  458;  Geekle  v.  Klrby  Carpenter  Co., 
Fed.  Cas.  No.  5,295;  Frederick  v.  Wilcox,  119 
Ala.  .355,  24  South.  582,  72  Am.  St.  Rep.  925; 
Touchard  v.  Crow,  20  CaL  150,  81  Am.  Dec. 
108;  WUson  v.  Russell,  4  Dak.  876,  81  N.  W. 
645;  International  Kaolin  Co.  v.  Vanse,  66 
Fl^.  641,  46  South.  3 ;  Summer  v,  Mitchell,  29 
Fla.  179,  10  South.  662,  14  L.  R.  A.  815,  80 
Am.  St.  Rep.  106 ;  Rackleff  v.  Norton,  19  Me. 
274 ;  King  v.  Merrltt,  67  Mich.  194,  84  N.  W. 
680;  Hughes  v.  Morris,  110  Mo.  806, 19  S.  W. 
481 ;  Graham  t.  Whltely,  26  N.  J.  Law,  254; 
Bauer  v.  Schmelcher  (City  Ct.  Brook.)  5  N. 
Y.  Supp.  423;  Beckel  v.  Pettlcrew,  8  Ohio  St 
247;  Dahlem'B  Estate,  175  Pa.  454,  34  Atl. 
807,  52  Am.  St.  Rep.  848;  Love  v.  Shields, 
3  Yei-g.  (Tenn.)  405;  Gulf,  etc.,  By.  Co.  ▼. 
Carter,  5  Tex.  Civ.  App.  676,  24  S.  W.  1088; 
Chandler  t.  Spear,  22  Vt  388 ;  Blake  v.  Eol- 
landsworth,  71  W.  Va.  387,  76  S.  B.  814,  43  U 
R.  A.  (N.  S.)  714;  HUea  v.  La  Flesh,  59  Wis. 
465,  18  N.  W.  435.  It  Is  unnecessary  to  re- 
form the  certificate  of  acknowledgment. 

[5,  (]  The  substantial  requirement  of  the 
recording  statute  should  not  unnecessarily  be 
sacrificed  for  an  obvious  clerical  mistake. 
It  does  not  appear  that  any  one  has  been 
misled  or  injured  thereby,  and  the  acknowl- 
edgment and  record  of  the  mortgage  were 
not  thereby  Invalidated.  Section  7119,  L.  O. 
Ik,  requires  that  the  officer  taking  the  ac- 
knowledgment know,  or  have  satisfactory 
evidence,  that  the  person  making  It  is  the 
Individual  described  in  and  who  executed  the 
conveyance,  and  It  is  presumed  that  the  offi- 
cer did  bis  duty.  The  officer  taking  aclmowl- 
edgment  of  a  deed  In  this  state  is  required 
to  endorse  thereon  a  certificate  of  the  ac- 
knowledgment thereof.  Section  7109,  L.  O. 
L.  No  particular  form  is  required  for  an 
Individual  acknowledgment.  The  mortgage 
of  plaintiff  was  acknowledged  so  as  to  entitle 
the  same  to  record,  and  was  therefore  con- 
structive notice  of  plaintiff's  equity,  notwith- 
standing the  notary's  clerical  error  in  the 
certificate.  1  Am.  &  Eng.  Ency.  of  Iaw  (2d 
Ed.)  p.  547b;  King  v.  Merrltt,  67  Mich.  194, 
34  N.  W.  689;  Kentucky  Land  Co.  v.  Crab- 
tree,  113  Ky.  922,  70  S.  W.  31;  Shelton  v. 
Aultmnn  Co.,  82  Ala.  315,  8  South.  232.  As 
stated  in  1  Am.  &  Eng.  Ency.  of  Law,  snpra: 

"Whenever  substance  is  found,  obvious  clerical 
errors  and  technical  omissions  or  defects  will  be 
disregarded." 

In  1  O.  J.  p.  848,  i  190,  tbe  rule  is  thua 
laid  down: 

"Where,  from  an  inspection  of  the  whole  in- 
ttrument,  it  appears  with  reasonable  certainty 
that  tbe  person  who  acknowledged  was  the  one 
who  executed  it,  tbe  clerical  error  in  stating 
the  name  of  the  grantor  will  not  invalidate  the 
instrament." 


The  following  prlnielple  ts  bri^y  stated  in 
the  case  of  Piatt  v.  Rowand,  54  Fla.  2S7,  49 
South.  82: 

"The  declared  and  settied  policy  of  tbe  law  as 
construed  by  this  court  is  to  uphold  certificates 
of  aclmowledgm«Dt  of  deeds,  and  wherever  sub- 
stance is  found  obvious,  clerical  errors  and  all 
technical  omissions  will  be  disregarded.' " 

Any  Interest  that  the  trustee  in  bankruptcy 
may  have  in  tbe  premises  is  subordinate  to 
tbe  Hen  of  plaintiff's  mortgage. 

[7-12]  It  ia  next  contended  by  counsel  fbr 
the  defendant  trustee  that  a  reformation  of 
a  written  instrument  will  not  be  decreed  as 
against  third  parties  whose  rights  were  ac- 
quired without  notice  of  tbe  circumstances, 
and  that  the  trustee  Is  such  a  party.  It  is 
therefore  pertinent  to  Inquire  as  to  tbe  status 
of  the  trustee. 

Bankr.  Act  July  1,  1898,  c.  541,  i  47,  subd. 
"a,"  cL  2,  30  Stat  657  (U.  S.  Comp.  St  1901, 
p.  8438),  as  amended  by  Act  June  25,  1910, 
c.  412,  §  8,  36  Stat  840  (U.  S.  Comp.  St  Supp. 
1911,  p.  1500  [U.  S.  Comp.  St  1013,  {  0631]), 
provides  that  a  bankrupt's  trustee,  as  to  all 
tbe  property  in  the  custody  or  coming  into 
the  custody  of  tbe  bankruptcy  court,  shall  be 
vested  with  all  rights,  remedies,  and  powers 
of  a  creditor  holding  a  lien  by  legal  or  equita- 
ble, proceedings  thereon,  and  as  to  all  prop- 
erty not  in  the  bankruptcy  court  tbe  rights 
of  a  Judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.  See  Bank  v. 
Coata,  205  Fed.  618,  123  C.  C.  A.  634,  Ann. 
Cas.  1913E,  846.  Under  tbe  amended  statute 
a  trustee  in  bankruptcy  is  in  the  position  of 
a  lien  creditor,  and,  as  stated  by  Mr!  Rem- 
ington In  his  work  on  Bankruptcy,  has — 

"whatever  rights  creditors  under  state  law  would 
have  bad  had  they  been  'armed  with  process,' 
whether  actually  so  'armed'  or  not;  the  trustee 
being  deemed  a  levying  creditor,  so  far  aa  prop- 
erty in  the  custody  of  the  bankruptcy  court  ia 
concerned,  and  a  creditor  armed  with  an  execu- 
tion returned  unsatisfied  as  to  property  not  in 
such  custody."  2  Remington  on  Bankruptcy,  i 
1207. 

In  Collier  on  Bankruptcy,  p.  660,  It  is 
stated: 

"The  purpose  of  Congress  was  to  embrace 
within  these  words  every  class  of  creditors  with 
liens  by  legal  or  equitable  proceedings  favored  by 
the  varying  registration  laws  of  each  of  the 
states." 

Assuming  that  the  rights  of  the  trostee  are 
equal  to  thoee  of  an  attaching  creditor  under 
our  statute,  and  considering  tbe  case  first 
from  such  8tandp<dnt,  It  is  the  settled  law 
In  this  state  that  a  trustee  having  the  right 
of  an  atta<Mng  creditor  is  not  Ipso  facto  a 
bona  fide  purchaser  for  value.  That  Mie  Is 
such  a  purdiaser,  and  not  affected  by  oat- 
standing  ecpiities,  is  an  afflrmative  defen.'K 
wldch  mast  be  pleaded  and  proved.  Before 
an  attaching  creditor  or  one  standing  In  an 
equal  portion  oan  be  deemed  a  porchaaer  in 
good  faith,  he  must  allege  and  prove  all  tbe 
facta  neoeesary  to  estaUlab  tiiat  character  of 
his  owneraUp.  Bbodes  t.  McOanr,  19  Or. 
222,  220,  as  Pac  on;  AWer  t.  Heai^  88  Or. 
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599,  601.  32  Pac.  7SS;  Baymond  v.  Flavel, 
27  Or.  219,  248,  40  Pac.  168;  Laurent  v.  Lan< 
Ding,  32  Or.  18, 51  Pac.  SO ;  Dlmmlck  v.  Rosen- 
feld.  34  Or.  101.  106,  65  Pac.  100;  Flegel  v. 
Koss,  47  Or.  366,  83  Pac.  847;  Jennings 
Leutz,  60  Or.  483,  487,  93  Pac.  327,  29  L.  H.  A. 
(N.  S.)  684;  Ayre  ▼.  Hlxson.  63  Or.  19,  27, 
98  Pac.  615,  133  Am.  St  Rep.  819,  Ann.  Cas. 
1913E^  650;  Bamea  v.  Spencer,  153  Pac, 
47.  It  would  seem  from  the  record  la  this 
case  that,  at  the  most,  the  standing  of  the 
trustee  In  bankruptcy  is  equal  to  that  of  a 
Judgment  creditor.  Bank  t.  Coats,  supra,  205 
Fed.  at  page  626, 123  G.  O.  A.  634,  Ann.  Cas. 
1913E.  846;  Oo<qoer  Grocery  v.  Park,  218  Fed. 
42,  43,  134  C.  C.  A.  64 ;  Smith  v.  Bank,  57  Or. 
82,  86,  UO  Pac.  410. 

Section  7129,  L.  O.  L.,  provides  thus: 

"Every  conveyance  of  real  property  within  this 
state  hereafter  made,  which  shall  not  be  record- 
ed as  provided  in  tbia  title  within  five  days  there- 
after, shall  be  void  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  consider- 
ation of  the  same  real  property,  or  any  portion 
thereof,  whoae  conveyance  shall  be  first  duly  re- 
corded?' 

E^qolty  will  exercise  Its  Jurisdiction  tor  the 
correction  or  reformation  of  a  written  Instru- 
ment on  the  ground  of  mutual  mistake,  and 
for  this  purpose  will  receive  parol  testimony. 
Jones,  Evid.  i  437. 

Reformation  of  a  written  Instrument  on. 
the  ground  of  mutual  mistake  will  be  decreed 
In  a  court  of  equity  as  betwcoi  the  original 
parties  or  those  claiming  under  them  in  priv- 
ity, such  as  Judgment  creditors.  1  Story's 
Eq.  Juris.  (13th  Ed.)  i  165 ;  tally  r.  Holland, 
1  Swan  (Tenn.)  396;  Smith  v.  Interior  Ware- 
house Co.,  61  Or.  578t  581,  94  Pac.  608,  95 
Pac.  499;  Howard  v.  Tettelbaum,  61  Or. 
145.  120  Pat  373;  Zartman  v.  First  Nat 
Bank,  216  U.  S.  134,  30  Sup.  Ct  368,  54  L.  Ed. 
41b ;  Meier  v.  KeUy,  22  Or.  136,  29  Pac  265. 
Mr.  Elliott,  In  his  work  on  Contracts  (vol- 
nme  S,  i  2381),  says: 

"In  cases  ot  mistake  in  written  contracts 
equity  may  interfere,  not  onl^  as  between  the 
origitial  parties,  but  those  claiming  under  them 
in  privity,  such  as  personal  representatives,  heirs, 
aasigneea  and  the  Uke.  •  •  •  However,  r^or- 
mation  will  not  be  granted  where  intervening 
rights  of  bona  fide  purchasers  for  value  will  be 
prejudiced,  and  it  has  been  held  tnat  this  pro- 
tection will  be  extended  to  the  grantee  of  a  bona 
fide  purchaser,  even  though  he  had  notice  of  the 
mistake." 

In  Zartman  t.  First  Mat  Bank,  216  C.  S. 
134,  30 -Sup.  Ct.  368, 54  L.  Ed.  418,  which  was  a 
snlt  to  reform  a  written  contract  It  was  held 
that  the  Jurisdiction  which  equity  lias  to  de- 
cree correction  of  errors  in  wrlften  contracts 
caused  by  mutual  mistake  is  not  suspended 
by  the  bankruptcy  law;  and  the  trustee 
takes  property  as  the  debtor  bad  It  at  the 
time  of  the  petition  subject  to  all  valid 
claims,  Uens,  and  equities,  including  the  pow* 
er  of  a  court  of  eqi^y  to  correct  a  manifest 
error  by  mutual  mistake  in  an  agreement 
made  prior  to  the  petition. 

"Was  the  note  due  when  this  suit  was  In- 
stituted?   In  order  that  tbls  may  be  shown 


it  is  necessary  to  reform  tbe  note  to  conform 
to  tlie  agreemmt  of  tbe  parties  as  they  in- 
tended the  same  to  be  executed.  The  defend- 
ant demurred  to  the  complaint  and  supple- 
mental complaint,  and  insists  that  the  same 
are  insuffldent  for  such  purpose.  Badi  de- 
murrer was  as  follows: 

"Gomes  now  R.  L.  Sabis,  trustee  in  bankrupt- 
cy, one  of  defendants  herein,  and  demurs  to 
plaintiflTs  amended  complaint  for  the  reason  that 
the  same  does  not  state  facta  sufficient  to  cun-' 
stitute  a  cause  of  action:  I.  l^at  the  note  set 
forth  in  said  complaint  shows  upon  its  face  that 
tbe  same  is  not  due,  and  consequently  that  there 
has  been  no  default  in  the  payment  of  interest, 
and  nothiug  is  set  forth  in  said  complaint  to 
modify  or  change  the  rule  that  a  written  instru- 
ment cannot  be  varied  by  parol  evidence.  II. 
That  the  mortgage,  copy  of  which  is  set  forth  in 
said  complaint  and  foreclosure  of  which  is  pray- 
ed, is  not  a  valid  mortgage  as  against  the  trus- 
tee in  bankruptcy,  same  showing  upon  its  face 
that  it  was  not  acknowledged  by  the  makers 
thereof  as  prescribed  by  law.  III.  That  said 
complaint  does  not  show  that  permission  of  the 
District  Court  of  the  United  States  for  tbe  Dis- 
trict of  Oregon  was  obtained  before  suit  was  in- 
stituted against  R.  Ii.  Sabio,  who  is  an  officer  of 

said  court." 

* 

In  Sellwood  t.  Benneman,  36  Or.  676,  at 
page  677,  60  Pac.  12,  at  page  13,  Mr.  Justice 
Moore  states  tbe  rule  as  follows: 

"It  has  been  repeatedly  held  by  this  court 
that  in  a  suit  to  reform  a  deed  or  written  con- 
tract cm  the  ground  of  mistake,  the  complaint 
should  distinctly  show  the  original  agreement 
of  the  parties,  and  point  out  with  clearness  and 
precision  wherein  there  was  a  mistake." 

See,  also,  Ramsey  v.  Loomls,  6  Or.  367; 
Hyland  t.  Hyland,  19  Or.  61,  23  Pac.  811; 
Hughey  v.  Smith,  65  Or.  828,  183  Pac.  68; 
and  cases  to  which  those  opinions  refer, 

Tbe  particular  circumstances  constituting 
the  mistake  should  be  pleaded.  14  Enc.  PI. 
tc  Pr.  pp.  48,  45,  and  notes;  18  Enc.  PL  & 
Pr.  p.  824. 

The  complaint  does  not  show  that  it  was 
tbe  Intention  of  the  parties  that  the  alleged 
oral  agreement  aa  to  tbe  time  of  payment  of 
int»'est  should  be  Incorporated  In  the  note, 
nor  that  It  was  not  the  Intention  of  either 
of  the  parties  to  rely  upon  tbe  oral  agree- 
ment which  is  averred  to  have  been  made 
both  before  and  after  the  execution  of  tbe 
note.  When  the  alleged  omission  was  discov- 
ered by  plalntitr  is  not  disclosed;  nor  what 
instructions  were  given  to  the  scrivener  or 
by  whom.  No  fraud  on  tbe  part  of  the  pay- 
ors is  asserted.  The  circumstances  relating 
to  the  transaction  as  set  forth  In  the  plead- 
ing are  very  meager.  While  it  may  be  pos- 
sible that,  in  the  absence  of  a  demurrer,  tbe 
complaint  might  be  held  sufficient,  a  majority 
of  the  members  of  the  court  are  of  the  opin- 
ion that  there  was  error  In  overruling  tbe 
demurrer. 

The  decree  of  tbe  Iowa  court,  therefore, 
will  be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  deemed 
proper,  not  inconsistent  herewith.  A  default 
decree  was  rendered  against  the  trustee  de- 
fendant He  failed  to  ask  the  trial  court  to 
set  the  same  aside.    To  have  this  done  ap- 
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pean  to  be  tbe  main  purpose  of  this  appeal. 
See  I>.  O.  L.  1  103;  White  ▼.  N.  W.  Stage 
Co.,  R  Or.  90;  Bailey  v.  WUliams,  6  Or.  71; 
Mayer  v.  Mayer,  27  Or.  133,  39  Pac.  1002. 
It  Is  doubtful  If  the  speciflcations  of  the  de- 
murrer directed  the  attention  of  the  trial 
court  to  the  point  now  urged  against  the 
oomplalnt  Neither  iMirty,  therefore,  should 
recover  coets  upon  this  appeaL 

EAKIN,  J.,  not  sitting. 

BURNETT,  J.  (dissenting).  On  January 
2,  1913,  Chester  A.  Smith  and  Otis  S.  Smith 
ezecnted  and  delivered  to  the  plaintiff  their 
promlssOTy  note  of  that  date,  of  which  a  copy 
Is  here  set  out: 
"11,621.    Portland,  Or^on,  January  2,  1913. 

"Five  years  after  date,  without  icrace,  we 
promise  to  pay  to  the  order  of  Catherine  Coates 
sixteen  hundred  and  twenty-one  dollars,  for 
valne  received,  with  interest  after  date  at  rate 
of  7  per  cent,  per  annam  until  paid.  Principal 
and  interest  payable  in  U.  S.  gold  coin  at  Sun- 
nyside,  Portland,  Oregon,  and  in  case  suit  or  ac- 
tion is  instituted  to  collect  this  note,  or  any 
portion  thereof,  we  promise  to  pay  such  sum  as 
the  court  may  adjudge  reasonaole  as  attorney's 
fees  in  said  sait  or  action.  There  may  be  paid 
on  any  interest-bearing  date  any  amount  in  even 
hundreds  doUar&  Chester  A.  Smith. 

"OtU  S.  Smith." 

At  the  same  time  they  mortgaged  to  her 
certain  real  property  in  the  usual  form,  con- 
ditioned that,  if  the  money  due  upon  the 
note  should  be  paid,  the  mortgage  should  be 
void,  but  in  case  default  should  be  made  in 
payment  of  the  principal  and  Interest,  as  pro- 
vided in  the  note,  then  she  might  sell  the 
premises  in  the  manner  prescribed  by  law, 
eta  Appended  to  this  mortgage  was  an  ac- 
knowledgment in  the  following  form: 
"State  of  Oregon,  County  of  Multnomah— ss.: 

"On  the  2d  day  of  January,  A.  D.  1913,  per- 
sonally came  before  me,  a  notary  public  in  and 
for  said  county  and  state,  the  within-named 
Samuel  H.  Smith  and  Adora  L.  Smith,  his  wife, 
to  me  personally  known  to  be  the  identical  per- 
sons described  in  and  who  executed  the  foregoing 
instrument,  and  acknowledged  to  me  that  they 
executed  the  same  freely  for  the  uses  and  pur- 
poses therein  mentioned. 

"In  witness  whereof  I  have  bereunto  set  my 
hand  and  seal  the  day  and  year  lost  above 
written.  E.  C.  Minor, 

"Notary  PubUc  for  Oregon." 

A  demurrer  to  the  original  complaint  hav- 
ing been  sustained,  an  amended  complaint 
was  filed  alleging  the  giving  of  the  note  set 
out  by  copy,  and  making  the  following  state- 
ment: 

"And  that  at  the  time  the  said  note  was  exe- 
cuted, and  subsequent  to  the  date  of  its  execu- 
tion, the  said  defendants  Chester  A.  Smith  and 
Otis  S.  Smith  orally  promised  and  agreed  to 
pay  the  said  interest  provided  for  in  said  note 
yearly,  that  is,  to  pay  the  interest  on  the  prin- 
cipal sum  of  said  note  on  or  about  the  2d  day 
of  January  of  each  year,  after  the  time  of  the 
execution  of  said  note,  but  that  the  scrivener 
who  drew  up  the  Said  note  neglected  to  state 
in  said  note  that  the  interest  made  payable 
thereby  should  be  paid  annually;  that  at  the 
time  of  the  execution  of  said  note  it  was  and 
now  is  the  custom  to  pay  the  interest  on  prom- 
issory notes  annually  when  the  time  of  pay- 


ment of  said  note  is  not  stated  In  said  note,  and 
the  said  custom  was  known  to  the  plaintiff  and 
the  defendants  at  the  time  of  the  execution  of 
said  lyite." 

The  execution  of  the  mortgage  Is  averred 
and  a  complete  transcript  of  It  Is  written 
into  the  amended  complaint.  Concerning  the 
acknowledgment  this  averment  appears: 

"That  at  the  time  of  the  execution  of  said 
note  and  mortgage  the  said  E.  C.  Minor,  who 
acknowledged  the  same  as  notary  public,  errone- 
ously inserted  in  the  acknowledgment  of  said 
mortgage  the  names  of  Samuel  H.  Smith  and 
Adora  L.  Smith,  wife  of  said  Samuel  H.  Smith, 
in  place  and  instead  of  the  names  of  the  makers 
of  said  mortgage,  and  that  the  insertion  of  said 
names  of  said  Samuel  H.  Smith  and  Adora  tt. 
Smith  was  through  the  error,  inadvertence,  and 
mistake  of  sold  E.  C.  Minor,  and  that  the  said 
defendants  Chester  A.  Smith  and  Otis  S.  Smidi 
were  present  at  the  execution  thereof,  and  in  the 
presence  of  said  notary  public  acknowledged  the 
execution  of  said  document,  and  that  it  was  the 
intention  of  said  scrivener  or  notary  public  to 
insert  the  names  of  said  Chester  A.  Smith  and 
Otis  S.  Smith  in  the  said  acknowledgment  in- 
stead of  the  names  of  said  Samuel  H.  Smith  and 
Adora  L.  Smith." 

About  the  defendant  Sabin  the  complaint 
says: 

"That  subsequent  to  the  date  of  the  execution 

of  said  mortgage,  to  wit,  on  or  about  the 

day  of  May.  1914,  the  said  mortgagors  were  de- 
clared bankrupt,  and  thereafter,  and  on  or  about 
the  28th  day  of  May,  1914,  the  said  R.  Lu  Sabin. 
one  of  the  defendants  herein,  was  elected  by  the 
creditors  of  said  mortgagors  trustee  in  bank- 
ruptcy for  said  mortgagors,  and  said  defendant 
has  qualified  as  such  trustee." 

On  the  ground  that  the  Interest  had  not 
been  paid  annually,  the  plaintiff  prays  for  a 
correction  of  the  note  and  mortgage  and  for 
a  decree  foredoslng  the  latter  as  corrected 
with  personal  judgment  against  the  makers 
of  the  note  for  the  principal  and  Interest, 
and  $175  attorney's  fees.  The  defendant 
Sabin,  as  trustee  in  bankruptcy,  demurred 
to  this  amended  complaint  on  the  gronnd  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action :  that  the  note  set  forth  In 
the  complaint  shows  upon  its  face  that  the 
same  is  not  due,  and  nothing  is  pleaded  to 
modify  or  change  the  rule  that  a  written 
instrument  cannot  be  varied  by  pared  evi- 
dence; that  the  mortgage  celled  at  large 
Into  the  plaintiff's  pleading  Is  not  valid  as 
against  the  trustee,  the  same  showing  upon 
its  face  that  it  was  not  acknowledged  by  the 
makers  thereof  as  prescribed  by  law;  and 
that  the  complaint  does  not  show  that  per- 
mission of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  was  obtain- 
ed before  suit  was  instituted  against  Sabin, 
who  was  an  officer  of  such  court.  This  de- 
murrer was  overruled.  Subsequently,  upon 
leave  obtained,  there  was  filed  what  was 
denominated  a  supplemental  complaint,  bat 
which  was  precisely  like  the  former  one,  ex- 
cept that  It  stated  In  substance  that  about 
April  21,  1913,  Otis  Smith  had  conveyed  to 
Chester  Smith  the  interest  of  the  former  la 
the  real  property  mortgaged,  and  that  for 
the  unpaid  balance  of  the  purchase  price  in 
that  sate  Otis  had  filed  his  clahn,againat  tte 
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estate  of  ahester,  a  bankrupt,  upon  which 
the  defendant  Sabln,  as  trustee  in  bank- 
ruptcy, had  paid  a  dividend  of  3  per  cent. 
The  Smiths  made  no  appearance  at  any  stage 
of  the  litigation.  The  defendant  Sabln  de- 
murred to  this  complaint,  but,  without  pass- 
ing upon  the  same,  the  court  entered  a  decree 
against  all  the  defendants  for  want  of  an 
answer,  correcting  the  note  and  mortgage 
as  prayed  for  in  the  complaint,  and  foreclos- 
ing the  same.  From  this  decree  the  defend- 
ant Sabin,  as  trustee  in  bankruptcy,  appeals. 
This  case  comes  to  us  to  test  the  validity 
of  the  complaint  as  against  a  demurrer  to 
the  same.  In  such  a  state  of  the  pleadings 
the  rule  of  construction  is  that  the  allega- 
tions of  the  complaint  are  to  be  taken  most 
strongly  against  the  pleader ;  for  the  validity 
of  his  statement  is  challenged  at  the  outset 
while  there  is  yet  opportunity  for  him  to 
amend.  Concerning  the  alleged  mistake  in 
the  note  we  observe  that  It  Is  said  that  the 
makers  thereof  orally  promised  and  agreed 
to  pay  the  Interest  annually,  but  that  the 
scrivener  who  drew  up  that  Instrument  neg- 
lected to  state  that  provision  therein.  On 
Its  face  the  pleading  avers  two  separate 
agreements,  one  written  in  the  note,  and  the 
other  expressed  orally  by  the  makers.  It  Is 
not  stated  that  they  intended  or  agreed 
that  this  latter  stipulation  should  be  included 
in  the  note.  There  is  no  allegation  anywhere 
in  the  complaint  indicating  in  the  least  that 
the  alleged  mistake  was  mutual  between  the 
parties  or  that  it  occurred  through  the  in- 
advertence of  the  plaintift  and  the  fraud  or 
deceit  of  the  makers  of  the  note.  Neither  is 
it  claimed  that  the  alleged  mistake  occurred 
without  the  fault  or  negligence  of  the  plain- 
tiff. The  precept  for  pleading  in  snch  cases 
has  been  settled  by  a  long  line  of  authorities 
in  this  state.  It  is  thus  laid  down  by  Mr. 
Justice  Moore  in  Hugbey  t.  Smith,  65  Or. 
323,  133  Fac.  68: 

"The  rale  is  settled  in  this  state  that,  in  a 
suit  to  reform  a  written  instrument  on  the 
ground  of  misapprehenBion  of  the  {acts  involved, 
the  complaint  must  distinctly  allege  what  the 
original  agreement  of  the  parties  was,  or  point 
out  with  clearness  and  precision  wherein  there 
was  a  misunderstanding,  and  that  such  mistake 
was  mutual  and  did  not  arise  from  the  gross  neg- 
li|;ence  of  the  plaintitif,  or  that  his  misconception 
originated  in  the  fraud  of  the  defendant" 

See  Svaits  v.  Steger,  5  Or.  147;  Lewis 
y.  Lewis,  6  Or.  168;  Stephens  y.  Murton, 
6  Or.  193;  McCoy  y.  Bayley,  8  Or.  196; 
Foster  v.  Sdimeer,  15  Or.  863,  15  Pac.  626; 
Hyland  v.  Hyland,  19  Or.  51,  23  Pac.  811; 
Meier  y.  Kelly.  20  Or.  86,  25  Pac.  73 ;  Ep- 
stein y.  State  Ins.  Co..  21  Or.  179,  27  Pac. 
1045;  Klelnsorge  v.  Robse.  25  Or.  61,  34 
Pac,  874;  Osbom  v.  Ketchum,  25  Or.  352, 
36  Pac.  972;  Thornton  v.  Krlmbel,  28  Or. 
271,  42  Pac.  995;  Mitchell  v.  Holman,  80 
Or.  280,  47  Pac.  618;  Sell  wood  y.  Henneman, 
86  Or.  575,  60  Pac.  12;  Stein  v.  Phillips, 
47  Or.  546,  84  Pac.  793;  Bower  v.  Bowser, 
49  Or.  182,  8S  Fac.  1104;  Smith  y.  I«t«ffior 


Warehouse  Co.,  61  Or.  578,  Q'i  Pac.  508,  96 
Pac.  409 ;  Howard  y.  Tettelbaum,  61  Or.  144, 
120  Pac.  373. 

It  is  also  declared  In  the  same  substance 
in  Snksdorf  y.  Spokane,  P.  &  8.  Ky.  Co.,  72 
Or.  398,  143  Pac.  1104. 

The  allegation  of  the  custom  to  pay  in- 
terest annually  on  promissory  notes  does 
not  help  the  matter,  because  custom,  while 
used  as  a  rule  of  interpretation,  can  neither 
add  to  nor  take  from  the  express  terms  of 
a  contract.  L.  O.  L.  |  727,  subd.  12;  Mc- 
Culsky  y.  Klosterman,  20  Or.  108,  25  Pac. 
366,  10  L.  B.  A.  785;  Holmes  v.  Whltaker, 
23  Or.  810,  31  Pac.  705;  Savage  v.  Salem 
Mills  Co.,  48  Or.  1.  85  Pac.  69,  10  Ann.  Cas. 
1065,  note;  Barnard  y.  Houser,  68  Or.  240, 
137  Pac.  22Y;  Oregon  Fisheries  Co.  y.  m- 
more  Packing  Co.,  69  Or:  340,  138  Pac.  8^. 
Moreover,  the  allegation  makes  the  usage 
depend  upon  the  fact  that  no  time  of  pay- 
ment of  the  note  Is  stated,  but  the  very 
note  iteelf  would  take  it  out  of  this  alleged 
custom,  because  there  it  is  prescribed  that 
it  must  be  iMid  five  years  after  Ita  date. 
The  oral  agreement  mentioned  cannot  be 
taken  as  part  of  the  written  agreement,  for 
this  would  violate  section  713,  L.  O.  L.,  say- 
ing: 

"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  aU  those  terms,  and  there- 
fore there  can  be,  between  the  parties  and  their 
representatives  or  successors  in  interest,  no  evi- 
dence of  the  terms  of  the  agreement,  other  than 
the  contents  of  the  writing,  except  •  •  • 
where  a  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings." 

As  we  have  shown  by  the  authority  of 
Hughey  y.  Smith,  supra,  the  statements  of 
the  complaint  are  not  sufficient  to  raise  the 
issue  of  mistake.  The  agreement  of  the 
Smiths  made  subsequent  to  the  execution 
of  the  note  to  pay  the  Interest  annually 
cannot  affect  the  case,  because  there  Is  no 
consideration  pleaded,  for  the  subsequent 
agreement,  and  the  mortgage  does  not  pur- 
port to  secure  anything  bat  the  note.  It 
does  not  assure  the  i>erformance  of  the  al- 
leged oral  agreement,  whether  contempo- 
raneons  with  or  subsequent  to  the  execution 
of  the  written  promise  to  pay. 

As  to  the  alleged  mistake  in  the  acknowl- 
edgment of  the  mortgage,  It  is  sufficient  to 
say  that,  if  Samuel  H.  Smith  and  Adora 
L.  Smith,  his  wife,  were  indeed  the  identical 
persons  described  In  and  who  executed  the 
mortgage  as  the  notary  certifies,  then  the 
interest  of  Chester  A.  and  Otis  S.  Smith  was 
not  affected  by  the  mortgage.  On  the  other 
hand.  If  Chester  A.  and  Otis  S.  Smith  were 
really  the  persons  who  executed  the  instru-  • 
ment,  then  Is  the  acknowledgment  insufficient 
to  authorize  the  recording  of  the  mortgage 
so  as  to  charge  the  trustee  in  bankruptcy 
with  notice  of  Ite  contents.  There  are  many 
cases  where  a  mere  clerical  error  in  the 
spelling  of  a  name  has  been  disregarded  by 
the  court  in  construing  the  acknowIedgmeiA 
Sodi  a  case  U  Bodes  y.  St.  Ar.thony  &  Da- 
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kota  "Blerator  Co.,  49  Minn.  870,  62  M.  W. 
27,  where  the  maker  of  the  mortgage  was 
"Wm.  Schrleber"  and  the  certificate  of  the 
acknowledgment  allnded  to  him  as  "Wm. 
Strieber,"  whom  the  notarr  declared  "to  be 
the  person  above  named."  In  Pazton  t. 
Ross,  89  Iowa,  661,  57  N.  W.  428,  there  was 
a  deed  to  "M.  Thompson,  of  Washington 
City,  D.  C."  The  next  conveyance  In  chain 
of  title  was  from  "Michael  Thompson,  wid- 
ower, now  of  Honolulu,  Sandwich  Islands." 
It  was  signed  "M.  Thompson."  The  certifi- 
cate of  acknowledgment  referred  to  him  as 
"Michael  Thompson,"  known  by  the  officer  to 
be  the  person  who  executed  the  deed.  These 
differences  were  disregarded  by  the  court 
In  construing  the  effect  of  the  conveyances. 
Many  other  snob  cases  might  be  cited;  but 
others,  like  Boothroyd  v.  Engles,  23  Midi. 
19,  Stephens  v.  Motl,  81  Tex.  115,  16  S.  W. 
731,  Carleton  ▼.  Lombardl,  81  Tex.  355,  16 
S.  W.  1081,  Heil  V.  Redden,  38  Kan.  255,  16 
Pac.  743,  and  Powers  v.  Hatter,  152  Ala. 
636,  44  South.  859,  bold  that,  where  the  name 
in  the  acknowledgment  is  entirely  different 
from  that  signed  to  the  deed  to  be  authenti- 
cated, the  instrument  is  not  entitled  to  rec^ 
ord.  This  seems  to  be  the  view  taken  by 
the  pleader  in  the  Instant  case;  for  she 
counts  upon  it  as  a  mistake  and  seeks  to 
have  It  corrected.  To  hold  that  the  acknowl- 
edgment waa  sufilcient  to  entitle  the  mort- 
gage to  record  would  be  making  a  better 
case  for  the  plaintiff  than  she  makes  for 
herself. 

In  cases  such  aa  Larson  y.  Eisner,  93  Minn. 
303,  101  N.  W.  307,  2  Ann.  Cas.  989,  Wll- 
coxon  T.  Osbom,  77  Mo.  621,  and  Mllner  v. 
Nelson,  86  Iowa,  462,  63  N.  W.  405,  19  L.  R. 
A.  279,  41  Am.  St.  Rep.  506,  cited  in  support 
of  the  acknowledgment  in  question,  the  name 
of  the  grantor  was  left  blank  in  the  certifi- 
cate, but  in  each  Instance  the  officer  certi- 
fied  that   "personally   appeared   before   me 

,  to  me  personally  known  to  be  the 

identical  person  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  acknowl- 
edged that  he  executed  the  same  for  the  pur- 
pose therein  named,"  or  employed  words  sub- 
stantially the  same.  These  were  held  good 
on  the  principle  that  the  officer  certifies  that 
some  one  described,  not  by  name,  but  as  the 
person  who  executed  the  deed,  appeared  and 
aclcnowledged  the  execution.  There  are  oth- 
er cases  like  Smith  v.  Hunt,  13  Ohio.  260,  42 
Am.  Dec.  201,  Stanton  v.  Button,  2  Conn. 
627,  and  Hayden  v.  Westcott,  11  Conn.  129, 
where  the  certificate  recited  substantially 
that  "Personally  appeared  and  ac- 
knowledged that  he  did  sign,"  where  the  ac- 
knowledgment was  deemed  bad  because  It 
did  not  appear  who  liad  executed  or  acknowl- 
edged the  instrument.  The  acknowledgment 
was  ^  held  void  in  Buell  v.  Irwin,  24  Mich. 
145,  where  the  certificate  recited  that  "per- 
sonally appeared  befiDfe  me  I.  D.,  to  me 
known  to  be  the  ijerson  described  in  and  who 
execnted  the  above  deed,  and  acknowledged 


that 


executed   the   nld  deed";    It 


not  appearing  who  had  acknowledged  or  ex- 
ecnted the  same.  Mnch  reliance  is  placed  np- 
on  the  case  of  PlcAett  v.  Doe,  6  Smedes  &  M. 
(Miss.)  470, 43  Am.  Dec.  523.  There  a  sherUTs 
deed  signed  "A.  O.  Harrison,  Sheriff,"  had 
appended  to  It  this  certificate,  omitting  the 
venue: 

"Personally  appeared  before  me,  George  Crock- 
ett, derk  of  the  probate  court  in  and  for  said 
county,  whose  name  is  Bnbscril>ed  to  the  within 
deed,  aa  such,  who  acknowledged  that  be  signed, 
sealed,  and  delivered  the  same,  as  bis  act  and 
deed,  on  the  day  and  year  therein  mentioned,  and 
for  the  purposes  therein  contained.  Witness  my 
hand  and  seal  of  office  this  3d  day  of  August, 
1841.  (Signed]    George  Crockett,  Clerk." 

It  will  be  noted  that  the  acknowledging 
officer  put  his  own  name  into  the  blank 
which  ^ould  have  been  filled  with  the  name 
of  the  sheriff.  This  deed  was  issued  In  pur- 
suance of  a  sale  under  a  judgment  against 
one  Ratllff,  dated  February  24,  ISiS,  and 
was  offered  in  evidence  by  the  plaintiff  in 
ejectment  in  support  of  his  claim.  He  also 
read  in  evidence  another  deed  for  the  same 
land  by  the  sheriff  under  an  execution  on  a 
judgment  against  a  defendant  named  Haw- 
ley  rendered  November  25,  1836,  which  waa 
properly  acknowledged.  In  discussing  tlie 
quoted  certificate  the  court  merely  said: 

"It  is  believed  that  the  certificate  of  the  clerk 
is  very  nearly,  if  not  entirely,  to  the  effect  rtt- 

3 aired.  But  suppose  it  should  be  insuQicipat; 
oes  that  alter  the  case?  The  land  cluimed  was 
purchased  by  the  Planters  Bank,  under  two  dif- 
ferent executions,  and  separate  deeds  taken,  and 
if  either  be  good,  it  is  sufficient." 

The  opinion  proceeds  to  show  that  the 
Hawley  deed  waa  Boffident  to  pass  title, 
and  affirmed  the  Judgment  for  plaintiff  on 
that  ground.  Although  the  syllabus  of  the 
esse  would  indicate  that  the  court  held  the 
quoted  certificate  sufficient,  yet  it  is  not  sus- 
tained by  the  opinion  Itself.  The  case  Is  not 
an  authority  for  the  validity  of  such  an  ac- 
knowledgment The  case  of  Carpenter  r. 
Dexter,  8  WalL  613,  19  L.  Ed.  426,  is  not 
applicable  here.  There  the  statute  required 
that  the  grantor  should  be  known  to  the  of- 
ficer taking  the  acknowledgment,  and  that 
the  fact  should  be  recited  in  the  certificate^ 
There  was  appended  to  the  deed  In  question 
proof  by  the  affidavit  of  a  subscriliing  wit- 
ness of  its  execution.  This  was  sworn  to 
l>efore  the  other  witness.  All  this,  taken 
in  connection  with  a  cnrattre  statute,  waa 
held  to  validate  the  deed.  Another  case  re- 
lied upon  by  Mr.  Justice  Bean  is  Rodes  t. 
St.  Anthony  &  Dak.  Elevator  Co.,  49  Minn. 
370,  52  N.  W.  27.  There  a  chattel  mortgage 
was  execnted  by  "Wm.  Sdhrieber."  The  cer- 
tificate referred  to  him  as  "Wm.  Stzieber," 
known  to  the  officer  "to  be  the  person  above 
named."  The  court  held  diat  as  between  the 
parties  this  was  sufficient  to  pass  the  title. 
But  the  case  was  made  to  depend  upon 
Rogers  y.  Manley,  46  Minn.  408,  49  N.  W. 
104,  where  the  issue  was  whether  a  certain 
deed  was  a  forgery.  In  deciding  this  que>- 
tloa  <rf  fact  the  court  cbosiderMl  fii»  name  ot 
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the  grantor  in  the  body  of  the  deed  and  In 
the  certificate,  "Charles  Y.  Rogers,"  as  cir- 
cumstantial evidence,  when  taken  In  connec- 
tion with  other  occurrences,  that  that  Indi- 
Tidual  wrote  the  name  "Charles  F.  Roggera" 
as  signature  to  the  deed.  The  question  of 
the  acknowledgment  being  sufficient  to  enti- 
tle the  deed  to  record  was  not  considered. 
Bird  T.  McClelland  (C.  C.)  45  Fed.  458,  went 
off  on  the  principle  that,  where  a  derk  of  the 
circuit  court  was  ex  oIBcio  clerk  of  a  certain 
special  court  In  which  it  was  proper  to  ac- 
knowledge deeds,  and  the  officer  taking  the 
acknowledgment  styled  himself  as  above,  and 
said  that  the  "grantor  appeared  in  said 
court,"  it  meant  the  coort  in  which  such  a 
procedure  was  proper.  Touchard  v.  Crow. 
20  Cal.  150,  81  Am.  Dec.  108,  holds  that  un- 
der a  statute  allowing  a  derk  of  a  court  of 
record  to  'take  acknowledgments  bis  deputy 
signing  as  such  without  using  the  name  of 
bis  principal  may  also  take  the  acknowledg- 
ment. This  court  ruled  differently  on  a  like 
question  In  Dennison  v.  Story,  1  Or.  272, 
holding  that  a  return  signed  "A.  S.  Crabb, 
Deputy  Sheriff,"  not  disclosing  his  superior, 
was  insufficient  Wilson  v.  Russell,  4  Dak. 
376,  31  N.  W.  645,  merely  decides  that  a 
deputy  sheriff  executing  a  deed  in  the  name  of 
Ills  principal  may  acknowledge  it  as  the  act 
of  the  latter. 

International  Kaolin  Co.  v.  Vause,  66  Fla. 
641,  46  South.  3,  relates  to  the  acknowledg- 
ment of  a  deed  by  the  corporation's  presi- 
dent, under  a  special  statute  of  that  state. 
Summer  v.  Mitchell,  29  Fla.  179, 10  South.  662, 
14  L.  R.  A.  816,  30  Am.  St.  Rep.  106,  treats 
of  the  abbreviation  of  the  officer's  title.  The 
decision  was  referable  to  the  prindple  that 
the  court  will  take  Judicial  notice  of  "the 
true  significance  of  all  English  words  and 
phrases  and  all  legal  expressions."  Section 
729.  L.  O.  L.;  16  Cyc.  875.  Rackleff  v.  Nor- 
ton, 19  Me.  274,  was  a  case  in  whldi  the  ac- 
knowledgment Is  not  quoted,  but  the  objec- 
tion was  that  no  venue  was  laid.  The  court 
held  that  this  was  not  required,  and  that, 
the  authority  of  the  officer  being  conceded, 
it  would  be  presumed  thac  he  acted  where 
he  had  a  right  to  act  King  v.  Merrltt,  67 
Mich.  194,  34  N.  W.  689,  disclosed  that  the 
certificate  stated  that  the  wife  acknowledged 
that  she  executed  the  deed  "with  fear  or 
compulsion  of  any  person,"  using  the  word 
"with"  Instead  of  "without"  The  court  held 
the  deed  sufficient  to  tonvey  title  as  against 
the  grantors.  Whether  the  acknowledgment 
was  sufficient  to  entitle  the  Instrument  to 
record,  and  thus  impart  constructive  notice 
to  the  creditors  of  the  grantor,  was  not  con- 
sidered by  the  court  In  Hughes  v.  Morris, 
110  Mo.  306,  19  S.  W.  481,  the  instrument 
In  qnestlon  recited  "that  the  undersigned 
J.  C.  Mason  and  O.  A.  Barron,  composing  the 
firm  of 'J.  C.  Mason  &  Co.,"  do  sell,  etc.  It 
was  signed  by  the  firm  name  only,  which  also 
alone  appeared  In  the  certificate  of  acknowl- 
edgment   The  Supreme  Court  held  it  void 


as  against  attaching  credltora  How  this 
precedent  sustains  the  acknowledgment  in- 
volved in  the  instant  case  Is  not  apparent 
Again,  Oralmm  v.  Whltely,  26  N.  J.  Law 
(2  Dutch.)  254,  holds  that  under  the  statute 
of  New  Jersey  a  conveyance  of  land  in  that 
state  could  not  be  acknowledged  in  another 
state,  unless  the  grantor  resided  In  the  latter 
and  held  a  deed  thus  acknowledged  void  as 
to  all  grantors  whose  residence  was  not 
shown  to  be  in  the  foreign  Jurisdiction.  It 
Is  not  believed  that  this  case  sustains  the 
certificate  which  we  are  considering.  In 
Bauer  v.  Schmelcher,  6  N.  X.  Supp.  423,  a 
widow,  devisee  of  some  realty  under  her 
deceased  husband's  will,  conveyed  the  same. 
No  executor  or  administrator  had  been  ap- 
pointed, although  the  surrogate  had  admit- 
ted the  will  to  probate.  She  was  described 
in  the  conveyance  by  her  name  and  as  "ex- 
ecutrix and  devisee"  of  the  will.  In  terms, 
the  deed  was  sufficient  to  convey  her  estate. 
She  signed  it  In  her  individual  name  only 
without  the  addition  of  "executrix."  The 
court  held  that,  as  she  acknowledged  the  exe- 
cution of  the  conveyance  not  only  as  execu- 
trix, but  also  "for  the  purposes  therein  nam- 
ed," it  was  sufficient  to  pass  the  title  she 
had  as  an  Individual.  The  words  "executrix 
and  devisee"  were  properly  to  be  rejected  as 
merely  descriptive  of  the  person,  having  no 
more  effect  than  if  she  had  written  after  her 
name  "widow"  or  "dressmaker"  or  "house- 
keeper." In  Beckel  v.  Pettlcrew,*6  Ohio  St 
247,  the  blank  for  the  venue  in  the  form  of 
certificate  was  not  filled ;  but  the  officer  re- 
cited that  he  was  a  "Justice  of  the  peace  in 
and  for  said  county,"  and,  as  the  name  of  the 
county  appeared  in  the  body  of  the  mortgage, 
it  was  held  sufficient  Estate  of  Dahlem, 
176  Pa.  454,  84  Atl.  807,  52  Am.  St  Rep.  848, 
was  a  case  where  the  blank  for  the  date  of 
the  acknowledgment  was  not  filled,  but  the 
mortgage  itself  was  dated,  and  It  was  record- 
ed the  same  day.  The  court  presumed  the 
acknowledgment  was  also  taken  on  that  day. 
Love's  Lessee  v.  Shields,  8  Terg.  (Tenn.)  405, 
was  where  thei'e  was  indorsed  on  the  deed 
this  writing: 

"State  of  Tennessee,  Greene  County.  Janu- 
ary sessions,  1807,  Tuesday,  27th.  Then  was 
the  execution  of  the  within  conveyance  duly  ac- 
knowledged in  open  court  by  Seymour  Catching, 
the  grantor  therein  named,  and  admitted  to  rec- 
ord. Let  it  be  registered.  Teste:  Val.  Seviei, 
Clerk." 

The  objection  was  that  neither  the  name  of 
the  grantor  nor  the  quantity  of  land  appear- 
ed In  the  certificate  quoted.  The  court  held, 
however,  that  these  faults  were  cured  by 
reference  to  the  deed  upon  which  it  was  in- 
dorsed. This  case  is  critidzed  by  the  same 
court  in  Yerger  ▼.  Young,  9  Yerg.  (Tenn.)  88, 
showing  it  not  to  be  In  accord  with  the  cur- 
rent of  authority.  It  is  not  applicable  to  the 
present  contention.  Blake  v.  Hollandsworth, 
71  W.  Va.  387,  76  S.  B.  814,  43  L.  R.  A.  (N. 
S.)  714,  holds  that,  where  there  are  two  cer- 
tificates of  acknowledgment  indorsed  on  the 
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same  deed,  one  for  the  hnsband  and  the  other 
for  the  wife,  taken  on  tbe  same  date  before 
the  same  officer,  the  official  capacity  of  the 
officer  not  being  written  after  his  signatare 
to  the  former,  it  may  be  cured  by  reference 
to  the  latter  which  he  signed  properly,  adding 
the  title  of  his  office.  The  court  held  it  good 
as  against  the  grantor,  but  whether  it  was 
entitled  to  record  as  constructive  notice  to 
creditors  was  not  considered.  Shelton  v. 
Aultman  &  Taylor  Co^  82  Ala.  315,  8  South. 
232,  holds  that,  in  the  absence  of  fraud  or 
imposition  where  a  wife  signed  a  mortgage 
using  the  name  of  "S.  E,  Shelton,"  and  the 
officer  used  the  same  name  in  a  certificate  of 
acknowledgment  otherwise  regular,  she  can- 
not Impeach  the  certificate  by  showing  that 
her  true  name  is  "Xiuclnda  E.  Shelton." 

There  Is  no  objection  to  the  doctrine  that 
we  may  look  to  the  whole  deed  in  construing 
its  validity  whether  of  execution  or  acknowl- 
edgment. The  principle  is  that  one  part  may 
aid,  but  not  dispute  the  other.  This,  how- 
ever, does  not  support  the  acknowledgment  In 
question.  Instead  of  being  aided  by  reference 
to  the  body  of  the  mortgage  It  Is  contradicted. 
If  we  are  to  believe  the  officer's  certificate,  It 
appears  that  the  names  of  two  single  men 
have  been  appended  to  a  deed  by  a  man  and 
his  wife  who  then  acknowledge  It  as  their 
own  act,  and  not  that  of  those  named  as 
grantors.  If,  indeed,  as  the  officer's  state- 
ment says, 'the  married  couple  did  execute  the 
mortgage,  it  cannot  bind  the  estate  of  the 
bankrupts  without  further  showing  of  author- 
ity, as  by  power  of  attorney  or  the  like.  On 
the  other  hand,  U  the  bankrupts  In  fact  sign- 
ed the  mortgage,  then  tbe  acknowledgment  is 
manifestly  untrue,  and  does  not  entitle  the 
instrument  to  record.  In  either  case  the 
trustee  in  bankruptcy  is  not  aSected  In  the 
absence  of  actual  notice  of  the  ezecotion  of 
the  mortgage  by  bis  bankrupts.  To  uphold 
the  certificate  Is  tantamount  to  saying  that 
Jones  can  acknowledge  as  his  own  a  deed 
purporting  to  be  that  of  Brown  so  as  to  bind 
the  latter  and  furnish  record  notice  to  bia 
creditors. 

If  the  allegations  of  the  complaint  were 
anfiSdent  to  authorize  the  correction  of  a 
mutual  error  the  plaintiff  might  obtain  relief 
under  tbe  doctrine  of  Meier  v.  Kelly,  22  Or. 
180,  29  Pac.  266,  where  it  is  held  thus: 

"A  judgment  lien  attaches  only  to  the  actual, 
and  not  to  the  apparent,  interest  of  the  judg- 
ment debtor  in  land,  and  la  subject  to  any  equi- 
table estate  therein  hostile  to  the  judgment  debt- 
or existing  at  the  time  tbe  judgment  was  ren- 
dered, whether  known  to  the  judgment  creditor 
or  not;  and  for  the  purpose  of  protecting  such 
et^uitable  estate,  courts  of  equity  will  correct  a 
mistake  in  a  mortgage  upon  which  the  equitable 
estate  depends,  and,  as  corrected,  give  it  priority 
over  a  subsequently  acquired  judgment,  so  that 


the  judgment  lien  will  be  confined  te  the  actoal 
Interest  of  the  judgment  debtor  in  tbe  land." 

The  national  bankrupt  law  provides  that: 
Trustees  in  bankruptcy,  "as  to  all  property  in 
the  custody  or  coming  into  the  custody  of  th< 
bankruptcy  court,  shall  be  deemed  vested  witt 
all  the  rights,  remedies,  and  powers  of  a  credi- 
tor holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon."  U.  S.  Comp.  St  Supp.  1811.  p. 
1500  (U.  S.  Comp.  9t  1018,  i  9631). 

In  section  70  on  page  1611  of  the  same 
compilation  (U.   S.  Comp.  St  1M8,   f  9654) 
it  is  provided  that  the  trustee  of  tbe  estate 
of  a  bankrupt,  upon  his  appointment  and 
qualification,  shall  be  Tested  by  operation  of 
law  with  tbe  title  of  the  bankrupt,  as  of  tb* 
date  he  was  adjudged  a  bankrupt,  except  as 
to  exempt  property,  to  all  property  whidi 
prior  to  the  filing  of  the  petition  he  could 
by  any  means  have  transferred  or  might  have 
been  levied  upon  or  sold  under  jtuliclal  pro- 
cess against  him.    It  thus  appears,  according 
to  the  national  legislation,  that  immediately 
upon  the  qualification  of  the  defendant  Sabln 
as  trustee  in  bankruptcy  of  the  Smiths,  so  far 
as  the  complaint  dlscloees,  he  at  once  became 
the  owner  of  the  equity  of  redemption  in 
the  realty  described  tn  the  mortgage  sought 
to  be  foreclosed.    From  that  time  on  it  was 
in  the  custody  of  the  bankruptcy  court  with- 
in tbe  meaning  of  the  act  of  Congress.    As 
holder  of  this  estate  in  the  land  the  trustee 
may  rightly  resist  the  premature  foreclosure 
of  the  mortgage.    He  was  entitled  to  with- 
stand the  visitation  upon  his  estate  of  the 
expenses  of  foreclosure  and  the  amount  of 
attorney's  fees  charged  in  the  oHnplalnt.    By 
that  much  would  the  estate  of  his  bankrupt 
be  lessened  unnecessarily  and   prematurely. 
It  la  possible  that  the  estate  may  be  suffi- 
cient to  pay  in  full  all  claims  against  the 
same.    Including   the   mortgage   in    question 
without  resort  to  foreclosure;    hence  be  has 
standing  to  object  to  tbe  present  suit.    That 
the  pleading  is  Insufficient  to  authorize  a  cor- 
rection of  the  alleged  mistake  is  clearly  dem- 
onstrated by  the  case  of  Hu^ey  v.  Smith, 
and  the  demurrer  should  have  been  sustained. 
Tbe  so-called  supplemental  complaint  la  not 
in  any  sense  such  a  document.    All  Its  con- 
tents could  have  been  stated  In  either  of  tbe 
previous  declarations  of  tbe  plaintiff.     It  is 
merely  a  second  amended  complaint    In  ad- 
dition to  the  objection  being  well  taken  to 
this  last  complaint,  it  was  error  to  proceed 
to   Judgment  and   decree   without   deciding 
the  issue  of  law  thus  tendered.    It  was  an 
error  to  overrule  the  demurrer  to  the  second 
complaint 

For  these  reasons,  I  dlssept  from  the  opin- 
ion of  Mr.  Justice  BEAN  In  respect  to  tbe 
sufficiency  of  the  acknowledgment  of  the  ex- 
ecution <^  the  mortgage  In  question. 
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MAONESS  y.  DITBIARS  et  al. 
.'.  (Supreme  Court  of  Oregon.     Oct  ^,  1816.) 
.1.  Debm  «=s»68(1J6>— "Mbntai,  CfePACrrr." 

"Mental  capacity"  at  the  time  of  signing  4 
"conveyance  Bumcient  to  comprehend  the  nature 
of  the  husiness  in  which  the  grantor  Is  engaged 
ii  the  standard  fixed  by  the  law  for  determining 
.his  competency. 

[Ed.  I^ote.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  151;   Dec.  Dig.  «=36S^1^). 

For  other  definitions,  see  Words  and  Phfaaes, 
First  and  Second  Series,  Mental  Capacity.] 

2.  Deeds  €=211(1) — Coupetencx  of  Gbantob 

— STrmciENCT  OF  Evidence. 
In  suit  involTine  the  yalidity  of  a  deed  exe^ 
cuted  by  defendant's  father,  evidence  held  to 
show  that  at  the  time  of  execution  the  father 
was  mentally  competent,  knowing  the  nature  of 
the  business  in  which  he  was  engaged,  and  fully 
nndetstanding  its  effect. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  il  637-640,  642,  647;  Dec  Dig.  «» 
211(1).) 

Department  1.  Appeal  from  Circuit  Court, 
XamhlU  County;   Webster  Holmes,  Jndge. 

Salt  by  B.  N.  Magness  against  Hattle  M. 
Dltmars,  by  TUUe  Dltmars  Klrkwood,  gen- 
eral guardian  of  her  person  and  estate,  and 
TUUe  Dltmars  Klrlrwood,  as  guardian  ad 
litem  of  Hattle  M.  iMtmars.  From  a  decree 
for  plalntm,  defendants  appeaL  Decree  af' 
firmed. 

John  A.  Dltmars  ancl  bis  wife,  TlUle  Dlt- 
mars, on  July  19,  1899,  deeded  to  James  H. 
Shipley  80  acres  of  land,  together  with  "a 
suitable  right  of  way  across  the  premises  ot" 
the  grantors  to  the  Dayton  and  Sdlem  county 
road.  This  suit  involves  the  validity  of  thi^t 
deed.  The  plalntlfT  purchased  the  land  from 
.  James  H.  Shipley,  and  alleges  that  John  A. 
Dltmars  was  sane  whUe  the  defendants 
claim  that  he  was  Insane  and  not  competent 
to  execute  the  deed.  John  A  Dltmars  was 
committed  to  the  Oregon  State  In'sane  Asy; 
lum  on  November  15, 1897,  and  was  detained 
there  until  February  26,  1898,  when  he  was 
released  "upon  six  months'  leave  of  absence." 
He  returned  to  his  farm,  where  be  continu- 
ed to  reside  with  bis  wife;  and  afterwards 
the  asylum  authorities  made  an  entry  In 
their  records  showing  that  be  was  discharged 
October  5,  1898,  as  cured. 

At  the  time  of  ,bla  commitment  to  the  In- 
sane asylum  John  A.  Dltmars  owned  a  farm 
which,  embraced  263  acres  of  land,  Including 
the  80  acres  Involved  In  this  suit  He  paid 
$1,000  on  Jtily  24,  1897,  for  67  acres;  he 
purchased  the  remaining  196  acres  on  Octo- 
ber 12,  1897,  from  Damon  E.  Sawyer  and 
wife  for  $2,610.36,  and  at  the  same  time  gave 
a  note  for  $1,300  to  A.  J.  Hunsaker  and  se- 
cured it  by  executing  a  mortgage  on  the  253 
acres.  The  consideration  for  the  deed'  to 
Shipley  vfBiB  $1,600,  of  which  ?600  was  paid 
on  or  before  the  delivery  of  the  conveyance, 
and  Shipley  and  his  wife  gave  a  note  to  Dlt- 
mars for  the  remaining  ?1,000  and  secured 
it  with  ft  mortgage  on  the  land.    Shipley  en- 


;tered  Into  t^  P9«see4l(m-ef  the.SOacte^isoan 
after  the  delivery  of  the  deed.  He  Improved 
the  land,,  and  subsequently  sold  the. premises 
with  the  right  of  way  to  the  plaintiff,  R.  N. 
Magness,  on  August  20,  1906,  for  $3,000. 
Magnees  has  been  In  posseseioi}  ever  since  he 
purchased  the  land,  and  he  has  made  per- 
manent improvements.  Dltmars  and  wUe 
gave  a  note  to  J.  B.  Forrest  on  October  14, 
1809,  for  $1,400,  and  secured  the  paper  by 
executing  a  mortgage  on  aU  the  land  then 
owned  by  them,  and  two  days  later  the  mort- 
gage beld  by  A.  J.  Hunsaker  was  satisfied. 

John  A,  Dltmars  was  taken  to  a  private 
sanatorium  about  May  1,  1900,  but  at  tbe 
end  of  about  three  weeks  be  was  committed 
to  the  Oregon  State  Insane  Asylum,  where 
be  remained  until  his  death,  wblcb  occurred 
on  February  4, 1901.  He  died  Intestate,  leav- 
ing a  widow,  TUUe  Dltmars,  and  a  minor 
chUd,  Hattle  M.  Dltmars,  who  was  bom  In 
Mandi,  1899.  TUUe  Dltmars  was  appointed 
administratrix  of  the  estate  of  the  deoeased, 
and  she.  was  also  appointed  guardian  of.  tbe 
person,  and  estate  ot  the  minor  danght^r, 
Hattle  M.  Dltmars.  James  H.  Shipley  paid 
the  $1,000  note  which  he  bad  given  to  John 
A.  Dltmars,  and  on  December  19,  1901,  tbe 
date  of  the  payment,  TlUle  Dltmars,  as  ad- 
ministratrix of  the  estate  of  John  A.  Dlt- 
mars, duly  satisfied  the  mortgage.  TUUe 
Dltmars  married  again,  and  her  name  now  is 
TUUe  Dltmars  Klrkwood.  Tbe  note  and 
mortgage  from  Dltqars  and  wife  to  J.  B. 
Forrest  were  paid  and  satlSifled  on  July.  1, 
1906.  A  dilute  arose  In.  1011  between  the 
KlrkwQods  and  Magness  over  tbe  location 
of  tbe  right  of  way  whicb  bad  been  provided 
fw  In  the  deed  from  the  Dltmars  to  Ship- 
ley. The  Klrkwoodb  attempted  to  prevent 
Magness  from  traveUng  over  the  Wqy  which ' 
had  been  previously  used,  and  then  on  July 
19,  1911,  Magness  commenced  a  suit  against 
the  minor  cblld,  her  guardian,  and  the  Klilc- 
woods,  to  enjoin  them  from  Interfering  with 
his  right  to  travel  over  the  way  which  he 
had  been  using.  The  suit  terminated  on  De- 
cember 27, 1911,  in  a  stipulated  decree,  which 
fixed  tbe  route  of  the  way  to  be  traveled. 
Afterwards,  in  1013,  Hattle  M.  Dltmars,  by 
her  guardian,  TlUle  Dltmars  Klrkwood,  com- 
menced an  action  in  ejectment  against  B.  N. 
Magness  to  recover  the  80-acre  tract  which 
be  bad  purchased  from  Shipley.  Magness 
answered,  ana  then  commenced  this  suit  by 
filing  a  complaint  In  equity  in  the  nature 
of  a  cross-bill  and  praying  that  the  minor 
cblld  be  barred  frobi  claiming  any  Interest 
in  the  land.  After  hearing  the  evidence  tbe 
trial  court  fonnS  that  John  A.  Dltmars  was 
competent  whed  he  made  the  deed  to  Shipley, 
and  decreed  that  Magness  was  the  owner  of 
the  80-acre  tract  and  right  of  way.  The  de- 
fendant appealed. 

W.  T.  Vinton  and  J.  B.  Burdett,  both  of 
McMlnnvUle  (McCain,  Ylnton  &  Burdett,  of 


tesoToT  oOtar 


see  same  tople  and  KBT-KUMBEK  In  all  Ker-Mmnbered  DlgetU  and  Indaze* 

'  '  '     ■■  Digi'tizedby'^OOQlC 


628 


ieO  PAOIFIO  REPOHTEB 


(Or. 


UcMianvtUe,  on  tbe  brief),  for  appellants. 
Frank  Holmes,  of  McMinnTllIe,  and  Cbas.  L. 
McNary,  of  8al«m  (B.  A.  KlOcs,  of  McMina- 
Tllle,  on  tb.^  brief),  for  respondent 

HARRIS,  J.  (after  statlDg  tbe  facts  as 
above).  [1]  Hattle  M.  IMtmars  asserts  tbat 
the  deed  wbleta  John  A.  Dltmars  and  wife 
executed  on  Jnly  19,  1899,  to  James  H. 
Shipley  was  Invalid  for  tbe  reason  ttiat  ber 
father  was,  at  that  time,  mentally  incom- 
petent, and  that  therefore  she  is  tbe  own- 
er of  the  land  as  his  dangtater  and  belr.  The 
daughter  cannot  successfully  claim  any  in- 
terest in  the  land  unless  at  tbe  time  of  tbe 
execution  of  the  deed  ber  father  did  not 
comprehend  the  nature  of  tbe  Imsiness.  Men- 
tal capacity  at  tbe  time  of  signing  a  con- 
veyance sufficient  to  comprehend  tbe  nature 
of  tbe  basiness  in  whldi  the  person  is  then 
engaged  is  tbe  standard  fixed  by  the  law  for 
determining  tbe  competency  of  tbe  person 
signing  tbe  document  Camagie  v.  Diven,  31 
Or.  366,  368,  49  Pac.  SH ;  Swank  v.  Swank, 
87  Or.  439,  445,  61  Paa  846;  Wade  v.  Nortb- 
up,  70  Or.  569,  578,  140  Pac.  461. 

[2]  We  mast  now  took  to  tbe  evidence  and 
ascertain  whether,  on  July  19,  1899,  John  A. 
Ditmars  knew  the  nature  of  tbe  business  in 
which  be  was  then  engaged,  and  fully  under- 
stood tbe  effect  of  tbe  tria.nsaction.  Some 
yearn  prior  to  1897  be  contracted  a  disease 
wbidi  in  turn  produced  general  paresis.  The 
medical  witnesses  agree  that  paresis  is  incur- 
able; and,  while  it  Inevitably  causes  death, 
tbe  patient  will  ordinarily  live  from  two  to 
five  years.  Tbe  mind  is  never  again  normal 
after  paresis  seizes  its  victim,  and  conse- 
<iuently  complete  lucidity  becomes  impossible. 
While  a  recovery  never  occurs  and  rational- 
ity never  again  becomes  normal,  tbe  patient 
may  nevertheless  pass  through  periods  of 
remission,  lasting  from  several  weeks  to 
months  and  oocaslonaUy  for  a  year  or  more, 
during  which  it  may  be  difficult  or  almost 
impossible  to  discover  any  trace  of  a  devia- 
tion from  normal  mental  health,  and  the 
patient  can  i-eturn  to  his  affairs.  Dr.  W.  T. 
Williamson,  who  was  for  17  years  a  physician 
at  tbe  Oregon  State  Insane  Asylum  and  has 
made  a  study  of  nervous  diseases  for  about 
28  years,  when  a  witness  for  the  defendant, 
said  tbat  be  believed  "a  person  suffering 
from  general  paresU'  would  be  able  to  do 
business  more  or  less,  and  whether  be  was 
competent  to  do  any  given  thing  would  have 
to  rest  upon  the  proof  of  bis  competency  at 
tbe  time,  adduced  from  a  series  of  events." 
Dr.  L.  F.  Griffith,  who  was  a  witness  for 
plaintiff,  expressed  tbe  opinion  that  tbe  best 
method  to  determine  the  mental  capacity 
of  a  paretic  is  to  ascertain  "whether  he  was 
reasonable  in  Ibe  ordinary  affairs  of  life, 
bis  conduct  about — going  about  tbe  affairs 
of  life  in  an  ordinary,  reasonable  manner." 
When  Ditmars  was'  received  at  the  insane 
asylum  in  1897  tbe  physical  signs  of  the  dis- 
ease bad  not  yet  developed,  apd  consequently 
the  persona  in  charge  could  not,  at  tbat  time, 


"make  the  diagnoste  of  general  paresis."  At 
first  he  xvas  in  a  condition  of  mental  ex- 
citement ;  but  when  he  was  released  on  Feb- 
ruary 26,  1898,  bis  condition  was  moch  im- 
proved, and  be  bad  returned  to  "a  compara- 
tively sane  condition  of  mind"  and  "bad 
already  entered  a  remission,"  and,  in  tbe 
opinion  of  Dr.  L.  F.  Griffith,  who  has  been 
connected  with  tiie  asylum,  except  one  year, 
since  1890,  and  was  a  member  of  tbe  medical 
staff  in  1897  and  1898,  "be  was  capable  to 
do  Ordinary  things  at  that  time."  Soon  after 
bis  return  home  be  resumed  tbe  management 
of  bis  farm,  going  about  mnch  as  the  ordi- 
nary person  does ;  and,  wbile  he  bad  "spells" 
which  left  him  in  a  stupor  on  different  oc- 
casions, he  nevertheless  continued  to  condact 
the  business  of  the  farm  until  a  compara- 
tively short  time  before  being  tak«k  to  tbe 
private  eanatorinm  in  May,  1900. 

James  H.  Shipley  was  a  neighbor  who  liv- 
ed "abont  a  couple  of  hnndred  yards  from" 
the  Ditmars  hwne.  Abont  ten  days  before 
Cbe  sale  Ditmars  asked  SUpIey  tf  he 
"wouldn't  like  to  buy  a  piece  of  land,"  ex- 
plaining to  Sh^ley  tiiat: 

"He  bad  a  mortgage  on  bit  own  place,  and  if 
he  coDld  sell  tbat  piece  of  land  when  be  got  that 
be  would  turn  it  in  on  his  own  tnortgage  on  the 
farm,  and  it  would  help  him  out  to  get  some 
tools  to  farm  with  and  other  things  be  needed  on 
the  farm  at  the  time." 

Shipley  told  Ditmars  that  be  would  make 
up  his  mind  a  little  later,  and  the  former  tes- 
Ufied  that: 

"Tbe  next  time  I  met  him  down  in  tbe  river 
bottom,  he  asked  me,  'What  about  that  trade  T* 
and  I  told  him  we  would  go  down  tbe  next  Sun- 
day and  measare  it  off  and  look  it  ovier;  so  we 
did." 

In  company  with  another  person  they  meas- 
snred  off  the  land  "about  where  the  line 
would  come  to."  They  agreed  upon  a  price 
of  $1,000,  which  was  to  be  on  terms  of  $000 
cash  and  a  note  and  mortgage  for  ll.OOO. 
The  land  was  not  reasonably  worth  more 
than  tbe  agreed  price.  Ditiunrs  said  tbe 
whole  farm  was  leased,  but  Shipley  told  blm 
if  be  "could  get  possession,  tbe  price  and 
terms  was  satisfactory."  Shipley  arranged 
with  tbe  lessee  for  possession  of  tbe  land, 
and  then  "told  Ditmars  !•  guessed  we  could 
trade  and  make  tbe  deal,"  and  paid  $10  to  ap- 
ply on  the  purchase  price.  Ditmars  and  his 
wife,  accompanied  by  Shipley  and  his  wife, 
drove  to  McJIlnnville  for  tbe  purpose  of 
making  a  conveyance.  When  they  arrived  in 
town  Ditmars  and  Shipley  obtained  a  descrip- 
tion of  tbe  80-acre  tract  from  a  surveyor  who 
had  made  a  survey  for  Ditmars  and  an  ad- 
Joining  land  proprietor.  After  obtaining  a 
description  of  tbe  land,  they  went  to  an  of- 
fice, where  the  conveyance  was  prepared. 
Ditmars  and  bis  wife  signed  the  deed  and  re- 
ceived a  check  for  $500,  together  with  a  note 
and  mortgage  for  $1,000,  signed  by  Shipley 
and  wife.  Ditmars  cashed  tbe  check  on  the 
day  be  received  It^  and  dt«poslted  $500  t>f  tbe 
amount  in  a  bank.  Both  the  deed  and  the 
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mortgage  "were  Bled  for  Tocoifl  wlthtn  two 
tioura  of  the  time  of  deUvery.  and  tbe  Dlt- 
mars,  accompanied  by  tte  Shlplers,  then  r»- 
^rned  to  their  homes.  John  A.  Dltmara  nel- 
:her  said  nor  did  anything  nnnsnal  when  go- 
ng to  or  returning  from  McMlnnvlUe.  The 
lotary  public  who  wltxteesed  the  deed  and 
ook  tbe  acknowledgment  of  the  grantors  te»- 
ifled  tiiat  Dltmars  "acted  In  a  rational  man- 
ler  abont  signing  the  deed  and  amwering 
incBtlong  as  to  whether  be  made -It  of  his 
ree  will  and  accord,"  and  "was  sane  and 
atlonal  and  in  good  condition  to  transact 
mslness."  The  second  witness  to  the  deed 
lid  not  notice  anything  nnnsaal.  Shortly  he- 
ore  the  sale  Dltmars  told  Li.  A.  Byrd  that 
he  was  going  to  sell  that  piece  of  land ;  that 
ronld  pnt  him  out  of  debt,  and  he  would 
ave  plenty  of  land  left."  John  Boss  work- 
d  for  Dltmars,  and  heard  him  say  he  was 
olng  to  sell.  Dltmars  wanted  to  sell  the  80 
cres  to  Thomas  CoUlnson,  but  the  latter 
raid  not  buy  because  he  had  no  money,  and 
iro  or  three  weeks  liater  Dltmars  told  him 
lat  be  had  sbld  the  property,  and  was  satte- 
eA  with  the  sale.  Trank  Dltmars  said  that 
Is  brother  was  running  bis  own  b.oslneBS  In 
SK),  and  that  he  noticed  nothing  peculiar 
1th  John  after  he  came  back  from  the 
sylum  until  abont  two  weeks  before  the 
>cond  commitment.  Fifteen  dlftenoit  wlt- 
ssses,  who  had  either  worked  for  John  A. 
Itmars  or  around  him,  or  had  bought  lire 
ock  from  or  had  sold  live  stock  to  him, 
stifled  that  he  was  sane  or  competent,  or 
lat  he  appeared  rational,  or  that  they  notic- 
I  nothing  peculiar  about  him. 
Dltmars  transacted  important  business 
ith  before  and  after-  the  execution  of  the 
•ed  to  Shipley.  On  October  12,  1887,  Dlt- 
ars  received  the  Sawyer  deed,  and  at  the 
me  time  executed  tbe  Hunsaker  mortgage, 
le  notary  public  who  witnessed  and  took 
e  acknowledgment  of  Sawyer  to  the  deed 
J  not  notice  anything  Wrong  with  Dltmars 
d  the  person  who  acted  as  the  second  wlt- 
ss  to  the  Sawyer  deed  and  who  also  wit- 
sscd  and  as  notary  pubUc  took  the  acknowl- 
gment  of  Dltmars  to  the  Hunsaker  mort- 
ge  testified  that: 

'During  this  transaction,  Mr.  Ditmars  con- 
:ted  himself  in  a  rational  way.  I  could  see 
'hing  wrong  with  the  man's  actions,  and  we 
ked  over  the  businesi." 

rhp  Forrest  mortgage  was  executed  by 
tmars  and  his  wife  on  October  14,  1899, 
3  at  that  time,  according  to  the  testimony 
M.  D.  L.  Rhodes,  who  acted  as  notary 
bile  and  as  a  witness  to  that  instrument, 
tmars  comprehended  the  business;  and 
]ge  E.  V.  LitUefleld,  who  also  witnessed 
)  mortgage  testified  that  Dltmaia  "was 
160  P.-84 


competent  to  transact  business,"  and  "the 
question  never  enters  my  mlhd  but  what  he 
was  as  sane  as  any  man  could  be."  This 
witness  knew  that  Dltmars  had  been  In  the 
afqrhim,  and  on  that  account  It  la  fair  to  as' 
sume  that  any  peculiar  or  unusual  conduct  on 
the  part  of  Ditmars  would  have  been  noticed. 

The  evidence  shows  that  John  A.  Ditmars 
eomprehended  the  business  In  which  he  was 
engaged,  and  understood  the  nature  and  ef- 
fect of  the  transaction  when  he  signed  the 
deed.  He  had  a  good  reason  for  selling  tbe 
land;  he  went  abont  the  business  In  a  rea- 
sonable manner;  and  he  received  the  full 
market  value  of  the  l&nd.  His  mentality 
measured  up  to  the  gauge  which  both  medical 
experts  applied.  He  possessed  a  sufficient 
understanding  to  meet  the  test  fixed  by  the 
law,  and  the  deed  to  Shipley  was  therefore 
valid. 

Although  It  Is  not  necessary  to  proceed  fur- 
ther with  the  discussion,  yet  a  better  under- 
standing of  the  surroundings  may  be  bad  if 
we  again  look  at  the  record.  Some  li>;bt  is 
thrown  upon  the  attitude  of  TlUle  Ditmars 
Klrkwood  and  the  position  now  taken  by  tbe 
defendant  when  It  is  recalled  that  no  assault 
was  made  upon  the  deed  until  the  commence- 
ment of  the  action  in  1913  to  eject  Magnoss ; 
and  no  claim  was  ever  made,  or  even  intimat- 
ed, that  Dltmars  was  Incompetent  to  sign  the 
deed  until  1911,  when,  according  to  the  testi- 
mony of  the  plaintiff,  Mrs.  Tlllle  Ditmars 
Eirkwood  told  him  that; 

"If  I  went  ahead  with  the  suit  (concerning 
the  right  of  way)  she  would  bring  this  suit 
against  me  for  the  property  on  the  grounds  thnt 
Ditmars  was  not  capable  of  making  a  deed." 

For  a  period  of  12  years  Mrs.  Tlllle  Dlt- 
mars Kirkwood,  the  widow  of  the  deceased, 
the  administratrix  of  his;  estate  and  the 
guardian  of  his  child,  recognized  the  validity 
of  the  deed,  not  only  f)y  her  failure  to  object, 
but  also  by  her  positive  acts  of  approval. 
She  signed  the  Forrest  mortgage  which  ex- 
cepted tbe  80  acres  sold  to  Shipley;  she 
afilrmed  the  deed  when  she  satisfied  ttie  Ship- 
ley mortgage  on  December  19,  1901;  she  did 
not  claim  any  right  to  the  land  as  guardian, 
nor  assert  any  Interest  In  It  as  administra- 
trix; and  she  acknowledged  the  validity  of 
the  deed  when  as  an  individual  and  as  guard- 
Ian  she  signed  the  stipulation  which  autborisi- 
ed*  the  decree  In  the  right  of  way  suit  for 
the  very  basis  of  the  right  to  a  way  was 
the  deed  Itself.  She  has  never  questioned 
the  validity  of  the  deeds  conveying  253  acres 
to  Dltmars  in  1897,  nor  has  she  ever  claimed 
that  the  Hunsaker  and  Forrest  mortgages 
were    Invalid. 

The  decree  is  affirmed. 

MOORE,  a  J.,  and  BDBNBTT  and  Mo- 
BBIDB,  JJ.,  ctmcnr. 
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BtJTSON  T.  MISZ  et  bx. 

(Snpreme  Court  of  Oregon.    Oct  24,  1916.) 

1.  Compromise  and   Settucmxht  «s>6(4)   — 
CoNSiDEBATioN— Invalid  CLAma. 

Where  the  mortgagee  and  the  purchaser  from 
the  mortgagor  believed  that  the  mortgage  con- 
tained a  clause  for  the  payment  of  taxes,  and 
the  former  in  good  faith  had  started  foreclosure 
proceedings  because  of  the  failure  to  pay  taxes,  a 
settlement  of  such  proceedings  is  sufiScient  con- 
sideration for  a  promise  made  by  the  purchaser 
to  insure  the  building  for  the  mortgagee's  bene- 
fit, though  in  fact  the  mortgage  contained  no 
clause  for  the  payment  of  taxes,  and  there  was 
no  right  to  foreclose,  and  that  promise  will  be 
enforced  in  equity. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  |  40 ;  Dec.  Dig.  «s> 
6(4).] 

2.  OowTRAOTB  «=»(50— "Consideration." 

"Consideration"  is  a  benefit  to  the  party 
promising,  or  a  loss  or  detriment  to  the  party  to 
whom  the  promise  is  made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  222;    Dec.  Dig.  ®=>50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consideration.] 

3.  MOBTQAGES    «=201   —  INSUBANOS   —  COK- 
STBTJCnVE  Tbust. 

Where  a  mortgagor  is  bound  either  by  the 
mortgage  or  by  a  Talid  verbal  agreement  to  in- 
sure the  property  as  further  security,  the  mort- 
gagee is  entitled  to  an  equitable  lien  on  the  in- 
surance money,  and  the  proceeds  when  collected 
by  the  mortgagor  are  held  in  trust  for  the  benefit 
of  tk«  mortgagee. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  532-636;  Dec.  Dig.  «=»201.] 

4.  MOBTOAOES  «=S>201— AQBEEMKNT  TO  Insubr 

— Obal  Aoheemeni^-Amount  or  Insubance. 
An  oral  agreement  to  insure  mortgaged  prem- 
ises, which  does  not  state  the  amount  to  be  taken 
out,  ordinarily  requires  the  proper  amount  of  a 
policy  upon  the  building. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  gf  532-^6;  Dec.  Dig.  <8=»201.] 

8.  MoBTOAOKS  (S=»201—In8obancb— Bight  to 

PbOCEEDS — MOBTQAOEK. 

Where  an  insurance  policy  is  taken  out  by 
the  mortgagor  who  had  agreed  to  insure  for  the 
benefit  of  the  mortgagee,  equity  will  treat  the 
policy  as  payable  to  the  mortgagor  as  his  interest 
may  appear. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  !S  532-536;  Dec.  Dig.  «S=>201.] 

6.  MoBTOAGES  (S=s>201  —  Insubance  —  Mobt- 
oaoee's  Riout  to  Insurance  Monet. 
Equity  has  jurisdiction  of  a  suit  to  enforce 
a  mortgagee's  right  to  the  proceeds  of  insurance 
on  the  premises  since  he  is  entitled  to  have  the 
specific  fund  held  intact  for  him,  and  an  action 
at  law  would  not  afford  an  adequate  remedy. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig,  (t  532-536;  Dec.  Dig.  «=»201.] 

Department  2.  Appeal  from  drcait  Court, 
Multnomah  County ;  H.  H.  Belt,  Judge. 

Suit  by  John  E.  Butson  against  W.  H. 
Mlsz  and  wife.  Decree  for  the  plaintiff,  and 
defendants  appeal.    Affirmed. 

This  is  a  suit  to  have  the  defendants  de- 
clared trustees  for  the  benefit  of  the  plaintiff 
In  the  sum  of  $700.  From  a  decree  in  favor 
of  plaintiff,  defendants  appeal. 


BaTmond  A.  SulllTti^.  vt  Portland,  for 
appellants,  Geo.  F.  Brlce  and  W.  H.  Ma» 
ters,  both  of  Portland,  for  reqwndent 

BEAN,  3,  Tbe  record  discloses  the  follow- 
ing facts,  the  controverted  part  being  amply 
supported  by  the  evidence:  On  July  8,  1914, 
defendant  W.  H.  Miss,  acting  In  behalf  of  his 
wife,  the  other  defendant,  purchased  a  tract 
of  5.64  acres  of  land,  with  a  house  and  other 
buildings  thereon,  situated  at  WUsonTllle^ 
Clackamas  county.  Or.  Upon  this  property 
the  plaintiff  Butson  held  a  mortgage  In  the 
sum  of  $2,500,  executed  AprU  12,  ~1S11,  bf 
one  Cook  and  bis  wife,  who  pnrdiased  tbe 
land  from  plaintiff.  Tbe  mortgage  waa  given 
to  secure  two  notes,  obe  for  $1,000,  and  tbe 
other  for  $1,500,  due  thereafter  in  five  and  ten 
years,  respectively.  The  Cooks  conveyed  tbe 
property  to  one  Adams  who  deeded  the  same 
to  dtfendant  W.  H.  Mise  subject  to  plalntifrs 
mortgage.  Prior  to  tbe  time  Mr.  Mlas  bought 
tbe  land  be  met  the  plaintiff  at  WllsonviUe 
and  informed  blm  be  was  about  to  trade  for 
tiie  property.  Butson  told  him  be  would  give 
him  three  days  to  pay  tbe.  two  years'  delin- 
quent taxes  on  the  premises,  and  comidalned 
that  tbe  buildings  bad  run  down,  and  if  tbe 
taxes  were  not  so  paid  be  would  place  tbe 
mortgage  in  tbe  bands  of  his  attorney  for 
foreclosure.  In  about  a  week,  the  taxes  not 
having  been  liquidated,  plaintiS  made  ar- 
rangements with  bis  attorney  ;to  foreclose 
tbe  mortgage.  A  short  time  afterwards  Mr. 
Misz  went  to  Butson  and  informed  him  that 
be  bad  made  tbe  deal,  but  plaintiff  told  him 
he  was  too  late;  that  bis  attorney  had  the 
matter  for  collection.  In  order  that  tbe  deal 
might  not  be  thwarted,  negotiations  were  en- 
tered into  to  settle  the  controversy,  pay  tbe 
delinquent  taxes,  and  stop  the  threatened 
foreclosure  of  the  mortgage.  In  order  to 
effect  this  adjustment.  Miss  agreed  to  pay 
the  delinquent  taxes,  pay  the  plaintiff's  at- 
torney his  charges  In  tbe  matter,  aud  take 
out  insurance  on  tbe  house  in  his  own  name, 
payable  to  Butson  as  mortgagee.  To  this 
plaintiff  assented  and  Misz  paid  tbe  taxea 
and  expenses  amounting  to  $48.48,  and  agreed 
to  send  the  policy  of  insurance  to  Butson. 
Plaintiff's  evidence  as  to  this  contract  is  cor- 
roborated by  his  wife  and  attorney,  and  Is 
not  successfully  refuted.  Plaintiff  afterwards 
allowed  a  policy  of  $200,  which  he  bad  on  the 
dwelling  house  payable  to  himself,  to  lapse. 
The  title  to  the  property  was  first  conveyed 
to  Mr.  Misz  and  afterwards  be  deeded  the 
same  to  bis  wife  who  was  the  equitable  own- 
er thereof.  On  October  8,  1914,  Mlsz  procur- 
ed a  policy  of  insurance  on  the  dwelling 
house  in  the  sum  of  $700,  payable  to  Mrs. 
Misz.  Butson  never  saw  the  policy,  and  In 
fact  could  not  read  nor  write.  He  Inquired 
of  defendant  about  the  insurancei  policy  and 
was  told  by  him  that  be  had  it  all  right  In 
his  safety  box.    Butson  states  that  he  troat- 


tftssFor  rlber  esses  sea  same  topio  and  KBT-NUUBER  In  sU  Kej-Numbered  Digests  and  Indazas 


Digitized  by  VjOOQ  IC 


Or.) 


BtJTSON  y.  MISZ 


B31 


ed  Mr.  Ifln  In  tlie  matter.  On  March  20, 
1915,  tbe  Insured  building  was  consnmed  by 
fire  and  plalntUT  demanded  the  Insarance 
money  which  defendants  collected.  A  com- 
promise agreement  that  defendants  wonld 
pay  plaintiff  $200  and  bnlld  another  house 
on  the  land  was  effected,  but  never  carried 
out  by  the  former,  a  drcamstance  which  does 
not  affect  this  suit  except  to  explain  why  de- 
fendants were  permitted  to  collect  the  insur- 
ance. Plaintiff's  mortgage  contained  no  cove- 
nant that  the  mortgagor  should  Insure  the 
building  nor  for  the  payment  of  taxes.  Mo 
interest  was  due  on  the  mortgage  at  the  time 
Mr.  Misz  purchased  the  property. 

[1]  It  is  contended  on  behalf  of  defendants 
that  the  agreement  of  Miss  to  insure  the 
dwelling  and  make  the  poUcy  payable  to  the 
mortgagee,  If  made,  was  not  supported  by 
any  consideration,  for  the  reason  that  no  con- 
dition of  the  mortgage  had  been  broken  at 
the  time  of  the  contemplated  foreclosure 
when  Mlsz  negotiated  for  the  real  estate,  and 
that  plaintiff  had  no  right  to  foreclose  the 
mortgage  and  no  cause  of  suit  to  settle. 

A  compromise  and  settlement  of  a  bona 
flde  controversy  between  the  parties,  where 
each  having  equal  knowledge  or  equal  means 
of  knowledge  of  the  facts  In  good  faith 
claims  a  ri^t  In  himself  against  the  other, 
and  which  claim  the  parties  consider  good  or 
doubtful,  constitutes  a  valid  binding  agree- 
ment and  Is  a  sufficient  consideration  to  sup- 
port a  new  contract,  even  though  the  law 
and  facts  were  sndi  that  a  court  would  not 
have  adjudged  such  an  adjustment.  Smith 
V.  Farra,  21  Or.  395,  28  Pac.  241,  20  L.  B.  A. 
115;  Thayer  v.  Buchanan,  46  Or.  106,  111, 
79  Pac  343;  Boane  v.  Union  Pac.  life  Ins. 
Co.,  67  Or.  264,  135  Pac.  802;  McGlynn  t, 
Scott,  4  N.  D.  18,  68  N.  W.  460.  A  new  con- 
tract based  upon  such  a  consideration  will  be 
enforced  In  equity.  2  Pom.  Bq.  Juris.  (3d 
Ed.)  i  850. 

[2]  Consideration  is  defined  as  a  benefit  to 
the  party  promising  or  a  loss  or  detriment  to 
the  party  to  whom  the  promise  is  made.  9 
Cyc;  308;  Vlsalia  Gas  Co.  v.  Sims,  104  Cal. 
326.  37  Pac.  1042,  43  Am.  St  Bep.  105. 

The  plaintiff  in  good  faith  claimed  the 
right  to  foreclose  his  mortgage.  Both  the 
parties  appeared  to  have  believed  that  It  con- 
tained a  covenant  for  the  payment  of  taxes 
on  the  land,  and  that  its  condition  had  been 
broken  at  the  time  they  made  the  new  agree- 
ment. Having  an  abstract  of  title  of  the 
premises  neither  examined  the  mortgage  or 
record  thereof.  Bntson  had  paid  the  taxes 
which  were  In  arrears,  and  to  that  extent  his 
demand  was  valid.  Whether  the  mortgage 
was  then  due  or  not  the  court  will  not  in- 
quire. The  parties  have  settled  that  matter 
between  themselves  in  so  far  as  the  new 
contract  is  concerned.  That  the  policy  of 
insurance  should  he  made  payable  to  the 
mortgagee  as  his  Interest  might  appear  was 
the  reaaonaUe  .and  usual  method  of.  undee* 


writing  a  baOdlng  with  an  incumbrance. 
Defendants  were  not  deceived  nor  overreadi- 
ed  by  plaintiff  in  any  manner.  The  law  fa- 
vors a  voluntary  settlement  of  disputes  to 
the  end  that  tlie  energies  of  the  parties  may 
be  exercised  in  the  affairs  of  life  other  than 
litigation. 

There  can  be  no  question  but  that  defend- 
ants, purchasing  the  real  estate  upon  which 
plaintiff  held  a  mortgage  of  $2,500  and 
against  which  property  there  were  unpaid 
delinquent  taxes,  gained  an  advantageous 
position  by  settling  the  matter,  when  a  fore- 
closure of  the  mortgage  was  threatened, 
which  was  refrained  from  by  the  mortgagee. 
A  contract  based  upon  such  a  settlement  did 
not  lack  a  consideration.  When  the  equities 
are  otherwise  all  in  favor  of  the  enforcement  • 
of  such  a  stipulation  and  it  Is  necessary  in 
order  to  preserve  the  security  of  plaintiff's 
mortgage  that  an  equitable  lien  upon  the 
insurance  fund  be  declared,  a  court  of  equity 
should  lend  its  aid  in  the  enforcement  of  the 
covenant  and  declare  the  amount  of  the  poli- 
cy of  Insurance  which  has  been  collected  by 
defendants  to  be  Iteld  in  trust  for  the  plain- 
tiff. 19  Cyc  p.  885;  Nordyke  v.  Gery,  112 
Ind.  535,  13  N.  E.  683,  2  Am.  St  Rep.  219. 

[3]  Where  a  mortgagor  is  bound  either  by 
covenants  in  the  mortgage  or  otherwise,  for 
example,  by  a  valid  verbal  agreement  to  keep 
the  property  Insured  as  a  further  security 
for  the  payment  of  the  mortgage  debt  then 
the  mortgagee  Is  entitled  to  an  equitable 
lien  upon  the  money  due  on  the  Insurance 
policy,  even  though  the  policy  is  made  paya- 
ble to  the  mortgagor ;  and  the  proceeds  when 
collected  by  such  mortgagor  are  held  in 
trust  for  the  benefit  of  the  mortgagee. 
Bwearingen  v.  Hartford  Ins.  Co.,  52  S.  O. 
309,  316,  29  S.  B.  722;  Nichols  r.  Baxter,  5 
B.  I.  491 ;  Wheeler  v.  Ins.  Co.,  101  V.  8.  439, 
442,  25  L.  Ed.  1065;  Cromwell  v.  Brooklyn 
Fire  Ina.  Co.,  44  N.  T.  42,  4  Am.  Bep.  641; 
Nordyke  v.  Gery,  supra ;  Chipman  v.  Carroll, 
53  Kan.  168,  35  Pac.  1100,  25  L.  E.  A,  305 ; 
Hazard  v.  Draper,  7  Allen  (89  Mass.)  267. 

[4]  Counsel  for  defendants  urge  that  no 
amount  of  insurance  was  fixed  by  the  agree- 
ment It  would  be  understood  ordinarily  by 
such  a  promise  that  the  usual  and  proper 
amount  of  a  poUcy  upon  the  building  was  in- 
tended by  the  parties.  They  may  not  have 
known  at  the  time  the  proper  figures. 

[S]  However,  there  Is  no  difficulty  npon 
that  score  as  the  amount  of  the  Insurance 
policy  was  fixed  and  determined  when  the 
same  was  written.  A  clause  making  the 
same  payable  to  the  mortgagee  as  his  In- 
terest might  appear  should  have  been  Inserted 
in  the  Instrument  in  accordance  with  the 
stipulation  between  plaintiff  and  defendants. 
Equity  will  treat  the  document  as  having 
been  so  framed.  This  is  upon  the  principle 
that  equity  treats  that  as  done  which  should 
have  been  done.    Nordyke  v.  Gery,  supra. 

[II  Defendants'  counsel  challenges  the  Ju- 
risdictloB  of  aoourt-oC  equity,  in  the  prem- 
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iaea  upon  the  ground  that  plalntUTB  remedy 
was  at  law.  Ue  was  entitled  to  have  this 
BQe(Aac  fund  held  Intact  for  him.  The  trial 
court  required  the  defendants  to  pay  the  mon- 
ey Into  court  to  await  the  final  determination 
of  the  cause.  An  action  at  law  would  not  af- 
ford plaintiff  an  adequate  remedy.  In  order 
to  fully  protect  his  rights,  equity  has  juris- 
diction and  is  an  appropriate  proceeding. 
So.  Portland  Land  Co.  v.  Hunger,  86  Or.  457, 
64  Pac.  815,  60  Fac.  5 ;  Benson  v.  KeUer,  37 
Or.  120,  127,  60  Paa  918;  Uvesley  v.  John- 
ston, 45  Or.  30,  76  Pac.  13,  946,  66  L.  B.  A. 
783,  106  Am.  St  Bep.  &iT,  Hall  v.  Dunn.  52 
Or.  475,  479,  97  Pac.  811,  26  U  B.  A.  (N.  S.) 
193. 

The  decree  of  the  lower  court  was  right, 
.  and  should  be  affirmed ;  and  it  is  so  ordered. 

MOOBB,  O.  J.,  and  BENSON  and  HABr 
BIS,  JJ.,  concur. 


COOS  BAT  TIMES  PUB.  CO.  t.  COOS 

COUNTY. 
(Supreme  Court  of  Oregon.    Oct  27,  1916.) 

1.  Counties  ©=210 — Actions  —  Bkuzdt  bt 
Cebtiorari. 

An  ordinary  action  at  law  may  be  brought  to 
rMover  the  amount  claimed  under  a  contract 
with  the  county  which  bad  been  rejected  in  part 
by  the  county  court,  where  there  are  questions  of 
fact  as  well  as  of  law  involved,  since  on  a  writ 
of  review  the  court  cannot  examine  a  disputed 
question  of  fact,  but  can  consider  only  facts  dis- 
closed by  the  record. 

[Ed.    Note.— For  other  cases,    see    Coimties, 
Cent.  Dig.  §S  339,  340;  Dec.  Dig.  «=>210.] 

2.  Counties   €=3ll4 — Offiokbs— Authobitt— 
Publication  or  Tax  Lists. 

Gen.  Laws  1913,  p.  576,  requires  the  tax 
collector  to  publish  in  the  newspapers  selected  by 
the  county  court  to  publish  court  proceedings  un- 
der L.  O.  L.  §  2902,  a  notice  of  delinquent  taxes, 
which  publication  shall  be  for  a  price  not  ex- 
ceeding the  price  prescribed  by  L.  O.  L.  t  2903. 
The  latter  section  provides  that  coinpenaatlon  for 
the  publication  of  lists  and  proceedings  shall  be 
fixed  by  the  county  court  not  exceeding  the  limit 
therein  specified.  L.  O.  L.  {  937,  gives  the  county 
court  the  general  care  and  management  of  the 
county  property.  Held,  that  the  tax  collector 
has  no  authority  to  contract  for  the  publication 
of  delinquent  tax  lists  at  a  rate  exceeding  that 
fixed  by  the  county  court. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Cent  Dig.  {$  174, 175;  Dec.  Dig.  (8=»114.] 

8.  CouNTiKs    *=»114— Ofticess— AuTHOBrrr— 

Publication  of  Tax  Lists. 
The  provision  of  Gen.  Laws  of  1913,  p.  676, 
that  in  counties  of  more  than  100,000  inhabi- 
tants the  county  court  shall  cause  the  delinquent 
tax  lists  to  be  published  at  a  compensation  ther»' 
in  definitely  fixed,  does  not  indicate  an  intention 
of  the  Legislature  to  confer  on  the  tax  collectors 
of  other  counties  the  authority  to  fix  the  compen- 
sation for  such  publication. 

[Ed.    Note. — For   other    cases,    see    Counties, 
Cent  Dig.  H  174. 176;  Dec  Dig.  <»3»114.] 

4.  Newspapbbs  ^=»2  —  Contracts  —  Pcbu* 
CATION  or  Tax  Lists. 
The  selection  of  official  newspapers  and  es- 
tablishing of  the  compensation  for  notices  pub- 
lished therein  by  the  county  court,  and  the  ac- 


ceptance of  sudi  appointmeiit  by  a  newspaper  br 
dome  the  woric  with  knowledge  of  the  rate  desig- 
nated, constitutes  a  contract  for  the  printing  o{ 
the  list  at  the  rate  specified,  which  neither  part; 
can  thereafter  ignore. 

[Ed.  Note.— For  other  cases,  see  Newspapen, 
Cent.  Dig.  {{  14,  16 ;  Dec.  Dig.  <Ss>2.] 

5.  Work  and  Labob  ifl.  lO    ExPBBsa  Oontbaci 

— Effkct. 
A  newspaper  which  publishes  a  delinquent 
tax  list  under  a  contract  fixing  the  amount  of 
compensation  pursuant  to  statute  cannot  recover 
a  larger  compensation  on  quantum  meruit 

[Ed,  Note. — For  other  cases,  see  Work  and  La- 
bor,  Cent  Dig.  §{  23-24 ;  Dec.  Dig.  «=»9.] 

In  Banc,  Appeal  from  Glrcolt  Court,  Coos 
County ;  G.  F.  SWpworth,  Judge. 

Action  by  the  Coos  Bay  Times  Publishing 
Company  against  the  County  of  Coos.  Judg- 
ment for  the  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  plaintiff  brings  this  action  to  recover 
compensation  for  printing  the  delinquent  tax 
list  for  Coos  county.  From  a  judgment  on  a 
verdict  in  favor  of  defendant,  plaintiff  ap- 
peals. 

Peck  &  Peck,  of  Marshfield.  for  appellant 
L,  A.  Llljeqvlst  of  Marshfield,  for  respondent 

BEAN.  J. '  As  developed  by  the  record  the 
case  is  as  follows:  On  February  15,  1915.  in 
accordance  with  the  mandate  of  section  2902, 
L.  O.  L.,  the  county  court  of  Coos  county  se- 
lected Uie  Coos  Bay  Times,  published  by 
plaintiff,  as  one  of  the  official  newspapers  of 
the  county.  On  the  same  date,  as  shown  by 
plaintiff's  Exhibit  D,  the  county  court  enter- 
ed a  separate  order  fixing  the  price  to  be  paid 
by  the  county  for  the  publication  of  delin- 
quent tax  notices  at  three  cents  per  line  for 
each  insertion.  On  and  between  April  6  and 
May  3,  1915,  at  the  Instance  of  the  county, 
plaintiff  published  the  delinquent  tax  list  und 
notice  of  delinquency  in  five  issues  of  Its  pa- 
per. This  was  done  upon  a  copy  being  fur- 
nished by  the  sheriff.  The  plaintiff  claims 
that  a  contract  was  made  with  the  tax  col- 
lector to  the  effect  that  the  defendant  would 
pay  five  cents  per  line  for  each  publication 
thereof.  Plaintiff  duly  presented  its  claim 
for  such  services  to  the  county  court,  aggre- 
gating, at  the  five-cent  rate,  $1,035.  The 
county  court  allowed  $592.35,  the  price  fixed 
by  it  rejected  $440.66  of  the  amount  claim- 
ed, and  Issued  a  warrant  for  the  sum  allowed, 
which  was  not  accepted  by  the  publishing 
company,  and  this  action  was  instituted. 
Plaintiff  alleges  a  contract  for  the  printing 
at  the  rate  of  five  cents  per  line  for  each  Issue 
of  the  newspaper.  Defendant  denies  the  con- 
tract as  alleged,  and  Insists  that  under  the 
statute  the  county  court  is  the  proper  tribu- 
nal to  fix  such  compensation.  Plaintiff  also 
claims  that  the  amount  charged  by  it  was 
the  reasonable  value  of  the  services.  The 
trial  court  rejected  this  latter  claim  and  all 
evidence  in  support  thereof  and  also  aU  eri- 
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dence  tending  to  prove  a  contract  fixing  the 
rate  made  by  the  tax  collector  on  behalf  of 
the  defendant  county. 

[t]  It  is  contended  by  counsel  for  defend- 
ant that  the  questions  Involved  herein  can- 
DOt  be  settled  In  an  ordinary  action  at  law, 
and  that,  plaintiff's  remedy,  if  any,  is  by  a 
writ  of  review.  We  see  no  merit  in  this  con- 
tendon.  There  is  presented  in  this  case  an 
bnportant  question  of  law.  There  was  also 
a  controverted  question  of  fact  as  to  what 
was  the  contract  between  the  parties.  Plain- 
tiff also  sought  to  establish  the  reasonable 
value  of  the  services  performed.  Both  ques- 
tions of  law  and  fact  can  appropriately  be 
tried  in  this  action  at  law  without  resorting 
to  a  writ  of  review.  Metscban  v.  Grant  Coun- 
ty, 36  Or.  117,  120,  58  Paa  80;  Wallowa 
County  V.  Oakes,  46  Or.  33,  35,  78  Pac.  892; 
Mackenzie  v.  Douglas  County,  159  Pac.  625. 
Upon  a  writ  of  review  the  court  will  not  ex- 
amine a  disputed  question  of  fact  Oregon 
Coal  Co.  V.  Coos  County,  30  Or.  308,  47  Pac. 
Sol ;  Curran  v.  State,  63  Or.  154,  90  Pac  420. 
In  such  a  proceeding  the  court  will  consider 
only  such  facts  as  are  disclosed  by  the  rec- 
ord presented  by  the  return.  Baper  v.  Duim, 
53  Or.  203,  205,  99  Pac.  880.  In  such  case 
evidence  outside  of  the  record  will  not  be 
considered.  Que  v.  City  of  Eugene,  53  Or. 
282,  288,  100  Pac.  264;  Gay  v.  City  of  Eu- 
gene, 53  Or.  289,  294,  100  Pac  306,  18  Ann. 
Cas,  188.  "When  the  facts  are  all  admitted," 
says  Mr.  Justice  Strahaa  in  Vincent  v,  Uma- 
tUla  Co.,  14  Or.  375,  12  Pac  732,  "the  sole 
question  at  Issue  is  one  of  law,  and  the  writ 
may  furnish  a  cheap  and  expeditious  rem- 
edy." 

[2]  The  question  herein  presented  for  con- 
sideration involves  the  construction  of  chap- 
ter 301.  General  Laws  of  Oregon,  1913  (see 
page  576),  as  to  who  is  authorized  to  enter 
into  a  contract  on  behalf  of  a  county  for  the 
printing  of  the  delinquent  tax  list  That 
statute.  In  so  tbr  as  necessary  to  here  note, 
requires  that  four  months  after  the  date 
when  taxes  charged  against  real  property  are 
deUnqnent,  the  tax  collector  shall  cause  to 
be  pabllabed  once  each  week  for  four  succes- 
sive weeks  in  the  new^iaper  or  newspapers 
selected  by  the  county  court  to  publish  court 
proceedings  under  the  provisions  of  section 
2902,  L.  O.  I>„  a  notice  of  delinquent  taxes  on 
real  property  and  statement  that  six  months 
after  such  taxes  are  delinquent  a  tax  certifi- 
cate of  delinquency  will  issue.  Such  notice 
shall  be.  published  for  a  price  not  exceeding 
the  price  prescribed  by  section  2803,  L.  O.  L. 
The  act  further  provides  that  in  coimtles 
of  100,000  or  more  inhabitants  the  county 
court  shall  cause  such  delinquent  tax  to  be 
published  In  dally  newspapers  having  a  sped- 
fled  circulation,  and  definitely  fixes  the  com- 
pensation for  aach  pnbllcation  in  the  latter 
dasB  of  ooontles  which  does  not  Include  the 
defendant  oouaty.  Coos  county  Is  In  the  class 
rontatnbig  over  10,000  population. 


We  turn  now  to  sections  2902  and  2903, 
L.  O.  L.,  to  which  for  brevity's  sake  reference 
Is  made  In  the  act  of  1013.  The  two  laws,  so 
far  as  they  relate  to  the  same  subject,  must 
be  construed  in  pari  materia.  Section  2902 
requires  the  county  court  of  counties  of  the 
class  embracing  the  defendant  to  select  two 
newspapers  having  the  largest  circulation 
within  the  county.  In  which  the  proceedings 
of  the  court  as  entered  of  record  shall  be  pub- 
lished at  the  expense  of  the  county.  Section 
2003  Is  as  follows: 

"Compensation  for  the  publication  of  such  list 
of  claims  and  proceedings  shall  be  fixed  by  the 
county  court:  Provided,  that  for  each  square  of 
ten  lines  of  brevier  type  (newspaper  measure), 
or  its  equivalent,  the  oost  shall  in  no  case  ex- 
ceed fifty  cents  per  square  as  aforesaid." 

It  will  be  seen,  therefore,  that  the  price  for 
printing  the  delinquent  tax  list  as  provided 
by  chapter  301  is  that  to  be  fixed  by  the 
county  court  not  exceeding  the  figure  named. 
The  county  court  having  in  the  manner  pre- 
scribed by  section  2904  obtained  the  Informa- 
tion as  to  the  number  of  bona  fide  subscrib- 
ers of  the  plaintiffs  newspaper  and  one  oth- 
er, selected  the  two  publications  as  the  coun- 
ty official  newspapers.  On  the  day  of  the 
appointment  of  the  official  organs  whidt  was 
the  proper  time  ^  announced  in  Flagg  v. 
Columbia  County,  61  Or.  172,  94  Pac  184, 
pursuant  to  the  authority  given,  that  tribu- 
nal fixed  the  amount  to  be  paid  by  the  county 
for  such  services.  Sections  2902  and  2903, 
L.  0.  L.,  are  as  much  a  part  of  the  act  of 
1913,  in  BO  far  as  the  provisions  are  cognate 
to  the  subject-matter  thereof,  as  though  the 
provisions  relating  to  the  fixing  of  the  price 
were  incorporated  In  that  statute.  Again,  as 
emphasizing  the  legislative  lnt«it  section 
937,  L.  O.  L.,  declares: 

"The  county  court  has  the  authority  and  pow- 
ers pertaining  to  county  commissioners  to  traos- 
aet  county  business;  that  is  —  •  •  •  8.  To 
have  the  general  care  and  management  of  the 
county  property,  funds,  and  kusiness,  where  the 
law  does  not  ouerwise  expressly  provide." 

See  State  t.  Holman,  68  Or.  546,  137  Pac. 
771. 

[3,  4]  The  tax  collector  Is  a  ministerial  of- 
ficer and  is  not  empowered  by  our  statute  in 
this  Instance  to  make  a  contract  binding 
upon  the  county  for  the  performance  of  the 
work  in  question.  The  provision  relating  to 
counties  of  over  100,000  Inhabitants  does  not 
Indicate  to  us  that  the  Legislature  Intehded 
to  confer  such  authority  upon  that  offldal  as 
contended  by  counsel  for  plaintiff.  The 
plaintiff  was  aware  of  the  rate  designated 
by  the  county  court,  ahd  before  the  printing 
was  done  applied  to  that  tribunal  to  change 
the  order  made  from  three  to  five  cents  a 
line,  which  request  was  denied.  The  selec- 
tion of  the  newspaper  and  establishing  the 
compensation  for-  the  notice  to  be  published 
therein  by  the  county  court  and  the  accept- 
ance of  such  appointment  by  plaintiff  by  do- 
ing the  work  constituted  a  oontzact  for  the 
printing  of  the  deltquest  tax  list  whi<^  nei- 
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ther  the  county  nor  plaintiff  bad  a  right  to 
Ignore  after  tiie  serrlcea  were  performed. 
Flagg  y.  Columbia  County,  supra;  29  Oyc. 
700  (e). 

[6]  Under  the  facta  in  this  case  as  delin- 
eated by  the  evidence  the  matter  of  the  ayer- 
ment  of  a  reasonable  value  of  the  printing 
becomes  unimportant,  and  the  plaintiff  was 
not  prejudiced  by  any  ruling  of  the  trial 
court  In  regard  thereto ;  that  Is,  the  plaintiff 
could  not  recover  upon  a  quantum  meruit 
when  the  amount  of  compensation  was  fixed 
'by  contract  pursuant  to  the  statute.  The 
plaintiff  failed  to  establish  a  valid  contract 
as  alleged  in  its  complaint,  and  Is  only  en- 
titled to  the  amount  for  which  the  county 
warrant  was  drawn.  The  trial  court  ap- 
parently by  a  slightly  different  process  ar- 
rived at  the  same  conclusion  as  indicated 
herein. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  of  the  lower  court  Is  affirmed. 


STATE  V.  BOLUND. 
(Supreme  Court  of  Oregon.    Oct.  24,  1916.) 

1.  Obimihai,  liAW  «=»G07(1)— OrFXNSES— "Ao- 
complicb"— Who  Is- 

li.  O.  li.  {  2370,  declares  that  all  persons 
concerned  In  tne  commission  of  a  crime,  whether 
thev  directly  commit  the  crime  or  aid  and  abet 
in  Its  commission,  are  principals,  while  section 
1540  declares  that  a  conTiction  cannot  be  had 
upon  the  testimony  of  an  accomplice  unless  cor- 
roborated, and  that  evidence  merely  showing  the 
commission  of  the  crime  or  the  circumstances 
thereof  is  not  sufficient.  Prohibition  Act  (Laws 
1016,  pp.  151,  155)  Sf  5  and  9,  denounce  the 
sale  or  barter  of  intoxicating  liquors,  while  sec- 
tion 7  declares  that  it  shall  be  unlawful  for  anjk 
person  to  solicit,  take,  or  receive  any  order  for 
intoxicating  liquors,  or  to  make  any  contract 
for  the  sale  of  any  intoxicating  liquors  except 
where  the  sale  fa  permitted.  There  was  no  pro- 
vision for  the  punishment  of  persons  purchas- 
ing intoxicating  liquors.  HelS,  that  neither  a 
purchaser  nor  his  agent  in  effecting  a  purchase 
of  intoxicating  U<|uors  is  an  accomplice  of  the 
seller,  and  a  conviction  may  be  had  on  the  un- 
corroborated testimony  of  either;  an  "accom- 
plice" being  a  responsible  person  whose  willful 
participation  in  the  commission  of  a  crime  ren- 
ders him  liable  to  conviction,  though  of  course 
the  agent  of  the  seller  would  be  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gjl  1062,  1084,  1087,  1091, 
1096;  Dec.  Dig.  «=»507(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

2.  CBmiNAi,    Law    <8=>747  —  Tbiai.  —  Jobt 

QUESTIOir. 

When  the  evidence  is  conflicting  as  to 
whether  a  witness  is  an  accomplice,  the  question 
should  be  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low.  Cent  Dig.  H  1714,  1727 ;  Dec.  Dig.  «*=» 
747.] 

3.  CRDCiifAL     Law     4s>1165(3)  —  Affkal — 
Habulkss  Errob. 

In  a  prosecution  for  the  sale  of  intoxicating 
liquors,  where  the  court  improperly  cliarged 
that  the  buyer's  agent  was  an  accomplice,  the 
seller  cannot  complain  that  the  instruction  did 
not  declare  the  buyer  to  be  an  accomplice,  and 
require  corroboration  of  the  agent  othar  than  by 


the  buyer  to  justify  a  conviction,  for  the  in- 
struction as  given  was  more  favorable  than  the 
seller  was  entitled  to;  the  agent  not  heing  an 
accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Out  Dig.  {{  8088,  3089;  Dec.  Dig.  «=» 
1165(3).]  '••-«• 

In  bank.  Appeal  from  (Mrcult  Ooort,  Ckx>s 
(bounty;  J.  W.  Hamilton,  Judge. 

Otto  Bdlund  was  convicted  of  Illegally  sell- 
ing intoxicating  Uqu(»,  and  he  appeals.  Af> 
firmed. 

Stoll  ft  Hodge,  of  Uarshfleld,  tat  appellant. 
George  M.  Brown,  Atty.  Oen.,  and  L.  A. 
liiljeqvlst,  Dist.  Atty.,  of  Marshfleld,  for  the 
State. 


MOORE,  O.  J.  The  defendant,  Otto  Bd- 
lund, was  convicted  of  the  crime  of  unlawfol- 
ly  selling  intoxicating  liquor  in  (3oo8  county. 
Or.,  and  a|H>eals  from  the  resulting  Judg- 
ment, assigning  as  errors  the  action  of  the 
court  in  refusing  to  direct  a  verdict  of  not 
guilty,  in  denying  requested  instructions  and 
in  giving  Instructions.  The  testimony  Intro- 
duced by  the  state  tends  to  show  that  on 
February  14,  1916,  at  Marshfleld,  Or.,  Mode 
T.  Burwell  Informed  B.  Bdson  he  desired 
to  purchase  some  whisky,  whereupon  the  lat- 
ter replied  It  could  be  secured  from  the  de- 
fendant, to  whom  Edson  introduced  Burwell 
who  told  the  defendant  he  wanted  to  buy  a 
quart  of  whisky  'In  bond."  Bdlund  replied 
that  he  did  not  then  have  any  of  that  kind. 
Thereupon  the  three  men  walked  along  the 
street  until  they  came  to  a  building  In 
which  was  an  ofllce  occupied  by  a  physician 
whom  Burwell  wished  to  consult  with  refer- 
ence to  an  Injured  hand.  When  the  men 
reached  the  entrance  leading  to  such  office 
Burwell  gave  Edson  some  money  with  which 
to  purchase  the  desired  liquor.  Edson  then 
accompanied  the  defendant  to  a  room  which 
he  occupied  In  that  city,  where  for  a  consld- 
eration  of  $1.60  he  delivered  to  Bdson  a  bot- 
tle of  whisky.  In  the  meantime  Bnrwell, 
having  seen  the  physician  and  obtained  a 
prescription,  had  It  filled  at  a  drug  store  and, 
returning  to  the  street,  he  met  the  defendant 
and  Bdson,  when  the  latter  In  the  presence 
of  the  defendant  delivered  the  bottle  to  Bur- 
well. The  defendant  then  departed  and  Bur- 
well and  Edson  went  behind  a  building  on  a 
dock  and  drank  from  the  bottle,  the  contents 
of  which  was  intoxicating.  The  errors  as- 
signed may  be  reduced  to  a  single  inquiry, 
viz.:  Did  the  transaction  on  the  part  of  Bur- 
well and  Bdson  make  tbem  accomplices  In  tiie 
alleged  commission  of  the  offense  so  as  to 
render  the  testimony  of  either  insufficient  un- 
less corroborated  as  required  by  our  statute? 

[1]  The  defendant  denies  the  sale  of  the 
liquor,  but  admits  meeting  Bnrwdl  and  be- 
ing introdixsed  to  him  as  stated.  It  will  thus 
be  seen  that  the  proof  of  the  actual  dellveir 
of  the  alcoholic  beverage  by  the  defendaat  to 


<to>For  otbcr  eaan  •••  mmt  todo  and  KBT-NUHBER  In  all  Key-Nombend  Dlgaata  and  Indexes 

Digitized  by  CjOOQIC 


Or4 


STATB  T.  BDLUm) 


•36 


Bdson  aepeaodit  ttpon  fh6  lafteft  teBtlmony. 
Our  statute  declares: 

"All  persons  concerned  In  the  commission  of 
a  crime,  whetber  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  con- 
stituting the  crime,  or  aid  and  abet  in  its  com- 
mission, though  not  pr^ent,  are  principals,  and 
to  be  tried  and  punished  as  such."  I>.  O.  L.  { 
287a 

Another  enactipent  reads: 

"A  conviction  cannot  be  had  upon  (he  testi- 
mony of  an  accomplice,  unless  he  be  corroborat- 
ed by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  crimen 
and  the  corroboration  is  not  sufficient  if  it 
merely  show  the  commission  of  the  crime,  or 
the  circumstances  of  the  commission."  L.  O.  Ii. 
S1S40. 

"An  accomplice,"  says  a  text-writer,  "is 
a  person  who  knowingly,  voluntarily,  and 
with  common  Intent,  with  the  principal  offend- 
er, unites  In  the  commission  of  the  crime." 
Wharton's  Crim.  Br.  (lOtb  Ed.)  {  440.  This 
definition  is  approved  In  State  v.  Roberts,  16 
Or.  187,  197,  13  Pac.  896,  and  dted  as  an  an- 
thoTlty  In  State  v.  Carr,  28  Or.  S89,  396,  42 
Pac.  21S.    In  1  R.  O.  Ia  156  It  Is  said : 

"Notwithstanding  the  frequency  of  its  itte, 
there  would  seem  to  be  no  universal^  acceipted 
definition  of  the  term  'accomplices,'  and  its 
meaning  in  the  law  of  evidence  cannot  be  said 
to  be  settled." 

The  term  so  far  as  Involved  herein  may  be 
defined  as  follows:  An  accomplice  is  a  re- 
sponsible person  whose  willful  participation 
In  the  commission  of  a  crime,  when  that  fact 
is  established  by  competent  evidence  In  a 
court  of  requisite  Jurisdiction,  renders  him 
liable  to  a  conviction  of  the  offense.  As 
tending  to  show  that  Edson  was  a  particeps 
crlmlnls  in  the  transaction,  the  defendant's 
counsel  call  attention  to  section  7  of  the 
Prohibition  Act  (Gen.  Laws  Or.  1916,  c.  141), 
which  Is  as  follows: 

"It  shall  be  unlawful  for  any  person  to  solicit, 
take  or  receive  withbi  this  state  any  order  for 
intoxicating  liquor  or  make  any  contract  for 
the  sale  of  any  intoxicating  liquor,  except  in 
cases  where  the  sale  of  such  liquor  within  the 
state  la  permitted." 

Reliance  is  also  placed  upon  the  decision 
rendered  In  the  case  of  State  v.  Gear,  72  Or. 
601,  143  Pac.  890,  where  an  Intermediary, 
with  money  furnished  by  a  minor,  having 
purchased  from  a  licensed  saloon  keeper  in- 
toxicating liquor,  delivered  It  to  the  minor, 
and  it  was  ruled  that  such  Intervening  agent 
was  gnllty  of  violating  section  2142,  L.  O.  U., 
which  declared  It  to  be  unlawful  to  "sell, 
give,  or  cause  to  be  sold  or  given,  any  in- 
toxicating liquor  to  any  minor  in  this  state." 
When  that  decision  was  given  It  was  lawful 
for  a  person,  having  a  license  to  sell  in  a 
particular  place  intoxicating  liquor,  to  vend 
It  therein  to  competent  adults.  In  that  case 
the  opinion  states  In  effect  that  the  saloon 
keeper  did  not  understand  nor  had  he  any 
reason  to  know  that  the  intoxicating  llqnor 
delivered  to  the  intermediary  was  Intended 
for  a  minor.  The  dealer  must  therefore  have 
supposed  the  sale  was  made  to  the  person  ap- 
plying for  the  beverage.    Such  person  should 


Inve  known  wheCber  br  oM  tbe  fi|)pUcant  to 
purchase  Intoxicating  liquor  Was  of  legal  age 
and  if  any  error  in  Judgment  was  committed 
in  this  particular  by  the  intermediary,  he 
should  have  been  and  was  properly  adjudged 
gnllty  of  giving  alcoholic  beverage  to  a  dis- 
qualified person.  State  v.  Gnlley,  41  Or. 
31^  70  Pac.  386 ;  State  v.  Brown,  73  Or.  326, 
144  Pac.  444.  In  State  v.  Gear,  supra,  Mr. 
Justice  Burnett,  In  speaking  for  the  court,  re- 
marked: 

"If  the  poweyor  of  liquor  to  boys  can  escape 
on  the  subterfuge  that  he  was  their  agent, 
drunkenness  of  minors  had  as  well  be  canon- 
ized and  the  statute  repealed." 

The  decision  in  that  ease  has  no  bearing 
upon  the  questions  here  involved. 

Tim  Prohibition  Act,  which  contains  sec- 
tion 7  hereinbefore  quoted,  repeals  all  other 
enactments  on  that  subject  In  ronfflct  there- 
with. Gen.  Laws  Or.  1915,  c  141,  |  41.  It 
prescrlbea,  however,  no  provision  for  the  pnn- 
ishmoit  of  a  person  found  guilty  of  purchas- 
ing any  intoxicating  liquor  from  another  in 
Oiegon.  The  statute- referred  to  is  directeif 
against  the  person  who  unlawfully  mannftto- 
tnres,  sella,  or  barters  intoxicating  liquors 
within  this  state  (Id.,  |  5),  or  who  illegally 
gives  away  or  furnishes  intoxicating  liquor 
for  the  purpose  of  evading  tbe  provisions  of 
that  enactment  (Id.,  {  9).  No  sales  of  alcohol- 
ic beverage  can  be  made  without  obtaining 
a  purchaser,  it  Is  true,  but  such  buyer  not 
having  been  Interdicted  from  purchasing  in- 
toxicating liquors  within  Oregon,  nor  any 
punishment  provided  If  be  do  so^  be  is  not 
"concerned  in  tbe  commission  of  a  crime" 
within  tbe  meaning  of  that  phrase  as  used  in 
section  2370,  L.  O.  L.,  except  perhaps,  as  all 
good  citizens  should  be,  in  the  enforcement 
of  tbe  provision  of  the  Prohibition  Act,  and 
hence  the  conviction  of  a  person  for  unlawful- 
ly selling  intoxicating  liquor  may  rest  upon 
the  uncorroborated  testimony  of  the  purchas- 
er. Any  ojther  conclusion  would  render  It  al- 
most impossible  to  secure  the  conviction  of  a 
person  charged  with  Illegally  vending  intoxi- 
cating liquors,  unless  such  sale  were  made  in 
the  presence  of  disinterested  witnesses  who 
could  testify  in  relation  to  the  facL  If  in 
consummating  the  sale  of  the  intoxicating  liq- 
uor Edson  acted  as  the  defendant's  agent  he, 
as  vendor,  was  an  accessory  whose  testimony. 
In  respect  to  the  coEomlssion  of  the  offense, 
required  corroboration.  If,  however,  in  se- 
curing the  alcoholic  beverage,  Edson  acted  as 
Burwell's  agent,  he,  as  a  purchaser,  was 
not  an  accomplice,  and  hence  bis  testimony 
alone  was  sufficient  to  authorize  a  ccmvictlon 
of  the  defendant 

[Z]  When  the  evidence  Is  conflicting,  as  to 
whether  or  not  a  witness  is  an  accomplice^ 
tbe  question  should  be  submitted,  under  prop- 
er instructions,  to  the  Jury.  Underbill,  Crlm. 
Ev.  S  69. 

[S]  The  trial  court,  after  referring  to  tbe 
Issues,  said  to  the  Jury: 
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"I  instroct  roa  that  the  witncM  Edson  woiiM 
be  vrndet  the  evidence  a  party  to  the  crime,  if 

?'ou  find  there  was  any  crime  committed ;  and 
herefore  you  can  neither  find  there  was  a  crime 
committed  or  that  the  defendant  committed  one, 
tipon  his  uncorroborated  testimony.  There 
must  be  evidence  independent  of  his  testimony 
which  tends  to  prove  the  commission  of  the  of- 
fense, and  to  connect  the  defendant  with  it." 

An  exception  to  this  part  of  the  charge 
was  taken  by  defendant's  counsel,  on  this 
ground  the  court  should  have  said  the  cor- 
roboration to  be  sufficient  must  be  by  some 
v^ltness  other  than  an  alleged  pnrdiaser  of 
the  Intoxicating  liquor. 

An  examination  of  the  testimony  condn- 
slvely  shows  there  Is  no  controversy  In  re- 
spect to  the  fact  that  Bdson  In  purchasing 
the  liquor  was  acting  solely  as  Barwell's 
agent  The  error  of  the  instruction  quoted 
seems  to  be  based  on  a  wrong  conception  Of 
the  Prohibition  Act,  wherein  it  appears  to  be 
taken  for  granted  that  section  7  of  that  en- 
actment rendered  a  purchaser  of  Intoxicating 
liquor  tak  Oregon  amenable  to  that  prorisiOn. 
Such  Is  not  the  law.  The  Instruction,  how- 
ever, was  more  favorable  to  the  defendant 
than  he-  cotild  legally  have  asked,  and  for 
ttiat  reason  he  cannot  complain  of  the  lan- 
guage employed.  The  Prohibition  Act  has  ex- 
empted the  buyer  of  intoxicating  liquors  from 
the  provisions  of  that  statute,  and,  this  being 
so,  no  error  was  committed  as  alleged. 

The  Judgmoit  Is  therefore  affirmed. 


GREENBERG  v.   GERMAN-AMERICAN 

ms.  CO. 

(Supreme  Court  of  Oregon.    Oct.  24,  li91«.) 

1.  Fleadino  ®=s>252(2)— Amendukmt  of  Coh- 

PLAINT. 

Where  the  original  complaint  was  supplant- 
ed by  an  amended  complaint  on  which  the  ao- 
tion  was  tried,  the  original  complaint  cannot  be 
considered  in  aid  of  plaintiff's  case. 

[Ed.    Note.— For    other   cases,    seer  Pleading, 
Cent  Dig.  §  737%;   Dec.  Dig.  <S=9232(2)J 

2.  Appeal  and  Ebbob  «=3l93(9)-^D£qaAOT 
OF  Complaint— Questioning  in  Supbeme 
Court. 

The  adequacy  of  plaintiflfs  statement  of  his 
cause  of  action  in  his  complaint  may  be  ques- 
tioned for  the  first  time  in  the  Supreme  Court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1232-1236;  Dec.  Dig.  <&=» 
193(9);    Pleading,  Cent.  Dig.  jfj!  1355,  1366.] 

3.  Pi/EADiNQ  ®=»403(2) — ^Denial  of  Answer- 
Effect. 

An  averment  of  defendant's  answer,  denied 
by  plaintifTs  reply,  is  of  no  effect  by  way  of 
aider  to  the  defects  of  the  complaint. 

[Ed.    Note. — For   other    cases,    see    Pleading, 
Cent.  Dig.  §!  1.S44-1347;   Dec.  Dig.  «=»403(2).] 

4.  Pleading  <8t5>8(7)  —  Conclusions  —  Con- 
tbact  to  Insure— Breach. 

In  an  action  for  damages  resulting  from 
breach  of  an  alleged  executory  contract  to  insure 
property,  plaintilfs  amended  complaint,  avei^ 
ring  that  the  policy  tendered  by  daendant  "did 
not  conform  to  the  oral  contract  between  the 
parties,  and  was  not  a  complete  performance 
of  the  said  oral  contract,"  was  insufficient, 
pleading  a  mere  conclusion  of  law  and  stating  no 


fact;  plaitatjff  ahonU  1ka««  tUscJIroiHl  tfce  terms 
of  the  oral  contract  for  insurance,  and  also,  & 
policy  having  been  issued,  should  have  set  forth 
the  terms  of  Ae  instrument,  that  the  court 
might  have  been  able  to  Judge  whether  or  not  it 
was  a  fulfillment  of  the  oral  contract. 

[Ed.  Note.— For  other  cases,  see  Pleadint, 
Cent.  Dig.  i  18;    Dec.  Dig.  «=>8(7).] 

5.  Insurance  <S=»138(1)  —  Contbaot  to  Ik- 

BURE— Breach— Fleadino. 
In  an  action  for  breach  of  an  executory  oral 
contract  to  insure  property,  the  amended  com- 
plaint, stating  that  plaintiff  accepted  the  policy 
issued  by  defendant  through  his  ignorance  of  its 
legal  effect,  was  insufficient  to  state  a  cause  of 
action,  since  ignorance  of  the  law  will  excuse  no 
one. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  246-249;  Dec.  Dig.  <S=138a).] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W,  N.  Catena,  Judge. 

Action  by  William  Greenberg  against  the 
German-American  Insurance  Company,  a  cor- 
poration. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  reversed,  and 
cause  remanded. 

This  is  an  action  for  damages  resulting 
from  the  breach  of  an  alleged  executory  oral 
contract  for  insurance  of  property.  An  orig- 
inal complaint,  which  appears  in  the  ab- 
stract of  record,  was  superseded  by  an 
amended  complaint,  upon  which  the  action 
was  tried.  It  alleges  the  plaintiff's  owner- 
Ship  of  the  Stock  of  goods  in  question,  the 
corporate  character  of  the  defendant,  states 
the  oral  agreement  of  the  defendant  to  issue 
a  policy,  insuring  the  property  for  $2,000  and 
containing  certain  conditions  relating  to  fur- 
ther Insurance  and  hypothecation  of  the  mer- 
chandise, all  to  be  evidenced  by  proper  nota- 
tions on  the  first  page  of  the  Instmment.  It 
avers  that  the  goods  were  damaged  by  fire 
prior  to  the  delivery  of  the  policy.  These  al- 
legations then  follow: 

"That  thereafter  said  defendant,  under  the 
pretense  of  fulfilling  said  oral  contract  to  insure, 
delivered  to  plaintiff  its  written  policy  of  inaui^ 
ance,  but  that  the  said  policy  so  delivered,  ai 
aforesaid,  was  not  delivered  until  after  said 
damage  by  loss  of  fire,  and  did  not  conform  to 
the  oral  contract  between  the  parties,  and  was 
not  a  complete  performance  of  the  said  oral 
contract ;  that  because  of  the  fraudulent  failure 
of  the  defendant  to  incorporate  in  or  indorse  up- 
on or  add  to  said  written  policy  the  necessary 
provisions  relating  to  the  matter  set  forth  In  the 
fifth  paragraph  of  tliis  complaint,  the  said  pol- 
icy, so  delivered  as  aforesaid,  was  utterly  void, 
and  so  known  to  be  by  the  said  defendant; 
•  *  ♦  that  plaintiff  believed  as  a  matter  of 
law  that  the  policy,  so  issued  as  aforesaid,  was 
a  complete  and  legal  performance  of  the  said 
oral  contract  by  said  defendant,  for  the  reason 
that  he  believed  that  under  the  settled  rule  of 
law  the  defendant  would  be  held  to  have  waived 
said  breaches  of  the  said  conditions  of  said  pol- 
icy by  accepting  and  retaining  said  premium 
with  knowledge  of  the  said  facts  so  stated  to 
said  agent  under  the  law;  and  that,  therefore. 
plaintiff,  believing  as  a  matter  of  law  that  said 
oral  contract  had  been  fully  complied  with, 
made  proofs  of  loss  under  the  said  policy,  and 
brought  suit  thereon  to  recover  his  said  loss; 
that  thereafter  plaintiff  discovered  that  under 
the  construction  of  chapter  176.  I^ws  of  1911,  by 
the  Supreme  Court  of  this  state,  and  nnder  its 
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constrvctioq  of  the  conditions  wt  torth  In  said, 
statute,  and  wlicli  wete  Incorporated  in  said 
policy,  80  delivered  aa  aforesaid,  proof  of  the 
asent's  knowledge  of  said  facta  couM  not  be 
«hown,  and  that  said  policy  was  therefore  void, 
and  not  a  complete  performance  by  defendant 
of  said  oral  contract;  and  that  thereupon  plain- 
tiS  voluntarily  diamiased  the  said  action.  •  •  * 
The  plaintiff  hereby  elects  to  proceed,  not  in 
equity  for  the  spedfic  performance  of  said  oral 
contract  and  for  damages,  but  proceeds  at  law 
in  this  action  to  recover  damages  sustained  by 
him  for  breach  of  the  said  oral  contract  to  iasoe 
a  policy   of  insurance  as  aforesaid." 

The  answer  denied  most  of  the  amended 
-complaint,  especially  the  part  coDcemlng  the 
conditions  to  be  Incorporated  Into  the  con- 
tract of  insurance,  and  set  np  various  afflrm- 
«tive  defenses,  which.  In  turn,  were  traversed 
by  the  reply.  From  a  Judgment  on  a  verdict 
In  favor  of  the  plaintiff,  the  defendant  ap- 
peala 

John  McOonit,  of  Portland  (Teazle,  Mc- 
Voxart  &  Veaxie,  of  Portland,  on  the  brief), 
for  appellant.  R.  R.  OUtner,  of  Portland 
(Olltner  &  Sewall,  of  Portland,  on  the  brief), 
for  respondent 

BDBNETT,  J.  (after  stating  the  facts  aa 
above).  [1-4]  It  Is  unnecessary  to  consider 
any  of  the  affirmative  defenses.  It  Is  enough 
to  give  our  attention  to  the  sufficiency  of  the 
complaint  upon  which  the  action  was  tried. 
The  original  was  supplanted  by  the  new 
pleading  of  the  plaintiff,  and  cannot  be  con- 
sidered In  aid  of  his  case.  Wells  v.  Apple- 
gate,  12  Or.  208,  6  Pac.  770;  Slemmons  v, 
Thompson,  23  Or.  21B,  220,  81  Pac.  514;  Hume 
V.  Woodruff,  26  Or.  373,  38  Pac.  191;  Con- 
don Nat  Bank  v.  Rogers,  60  Or.  189, 118  Pac. 
846,  Ann.  Caa  1914A,  101.  The  adequacy  of 
the  plaintiff's  statement  of  his  cause  of  ac- 
tion may  be  questioned  for  the  first  time  In 
the  Supreme  Court.  Howard  v.  Horticultural 
nre  Relief,  77  Ot.  849, 150  Pac.  270,  151  Pac. 
476.  If  he  would  prevail  In  this  form  of  ac- 
tion, he  must  not  only  disclose  the  terms  of 
the  oral  contract  for  Insurance,  but  also,  In 
cases  where  a  policy  has  been  actually  issued, 
set  forth  the  terms  of  that  instrument  so 
that  the  court  may  be  able  to  judge  whether 
or  not  it  Is  a  fulfillment  of  the  alleged  oral 
contract  It  Is  true  that  the  defendant  ap- 
pends to  Its  answer  as  an  exhibit  a  copy  of 
what  It  alleges  was  a  policy  delivered  to  and 
accepted  by  the  plaintiff  as  the  contract  be- 
tween the  parties,  and  which  differs  In  some 
respects  from  the  oral  contract  stated  by  the 
plaintiff.  This  averment  of  the  answer,  how- 
ever Is  denied  by  the  reply,  and  hence  is  of 
no  effect  by  way  of  aider  to  the  defects  in  the 
complaint.  It  suffices  not  to  aver,  as  in  the 
amended  complaint,  that  the  policy  tendered 
"did  not  conform  f o  the  oral  contract  between 
the  parties,  and  was  not  a  complete  perform- 


ance of  the  said  oral  contract"    This  Is  a 
mere  conclusloB  of  lav  <md  atfttea  no  fact. 

[S]  Again,  tt  does  not  avail  plaintiff  tp  state 
his  belief  about  the  legal  effect  of  the  policy 
that  was  Issued.  Ignorance  of  the  law  will 
hot  excuse  any  one.  The  principle  is  fully 
discussed  in  an  (q)lnlon  by  Mr.  Justice  Wol- 
verton  In  Scott  v.  Ford,  45  Or.  531,  78  Pac 
742,  80  Pac.  899,  68  L.  R.  A.  469.  In  TJter- 
mehle  v.  Morment,  197  U.  S.  40,  25  Sup.  Ct 
291,  48  L.  Bd.  606,  8  Ann.  Caa  520,  624,  It  Is 
said: 

"It  has  been  held  from  the  earliest  days,  in 
both  the  federal  and  state  courts,  that  a  mistake 
of  law,  pare  and  simple,  without  the  addition 
of  any  ciroumstances  of  fraud  or  misrepresentar 
tion,  oonstitutea  no  basis  for  relief  at  law  or  in 
equity,  and  forms  no  excuse  in  favor  ot  the  par- 
ty asserting  that  he  made  such  mistake.  Hunt 
V.  Rhodes,  1  Pet.  1,  15  [7  L.  Bd.  27];  United 
States  Bank  v.  Daniel,  12  Pet  82,  56  [9  L.  Bd. 
989];  United  States  v.  Hodson,  10  Wall.  409 
[19  IJ.  Ed.  9S7];  Lambom  v.  Dickinson  County, 
97  U.  S.  181,  185  [24  L.  Ed.  926];  Snell  v.  At- 
lantic F.  ft  If.  Ins.  Co.,  98  U.  S.  86,  90,  92 
[25  L.  Ed.  62];  Alloi  v.  GaUoway,  30  Fed.  466, 
where  Hammond,  J.,  in  reviewing  the  decisions 
of  thia  court,  says:  'Whatever  role  may  pre- 
vail elaewhere,  there  can  be,  in  the  equity  courts 
of  the  United  States,  no  rehef  from  a  mistake  of 
law.'  Drake  v.  Wild,  70  Vt  62,  59  [39  Atl. 
248].  In  that  case  the  court  said:  'That  igno- 
rance of  the  law  does  not  excuse  a  wrong  done 
or  a  right  withheld;  that  relief  from  liabilities 
under  the  law,  arising  from  a  known  state  of 
facts,  will  be  denied.  But  to  these  general  rules 
there  are  exceptions,  as  where  there  is  a  mistake 
of  law  caused  by  fraud,  imposition,  or  misrep- 
resentation. We  think  it  wiU  be  found  that  in 
most  of  the  caaes  cited  in  these  notes,  and  in 
Pomeroy,  the  party  seeking  relief  was  led  into 
error  by  the  action  of  the  ouer  party  to  a  trans- 
action, as  in  contracts  and  releases.'  Light  v. 
Light  21  Pa.  407,  412;  Storrs  v.  Barker,  6 
Johns.  Ch.  (N.  Y.)  166  FlO  Am.  Dec.  316]; 
Whitwell  V.  Wlnslow,  184  Mass.  34.3,  345;  Ala- 
bama, etc.,  R.  Co.  V.  Jones,  73  Miss.  110,  65 
Am.  St  Rep.  488,  note." 

The  complaint  under  consideration  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

Whether  by  commencing  action  upon  the 
policy  and  afterwards  abandoning  the  same 
the  plaintiff  has  failed  to  avail  himself  of  the 
light  of  prompt  rescission  within  the  doc- 
trine of  Scott  V.  Walton,  32  Or.  460,  62  Pat 
180,  or  whether  he  has  suflldently  pleaded  a 
mistake  in  the  contract  within  the  doctrine 
of  Hngfaey  v.  Smith,  66  Or.  323,  133  Pac.  68, 
or  whether  he  has  stated  a  case  of  fraud 
against  the  plaintiff  within  the  rule  of  plead- 
ing laid  down  In  Anderson  v.  Adams,  43  Or. 
631,  627,  T4  Pac.  215,  are  qneations  which  do 
not  require  consideration  at  this  time.  TIm 
Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

MOORB,  0.  J.,  and  'EBSBiJs,  J„  concur. 
BBAN,  3.,  Withholds  his  aaaent 
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8TATB  T.  AFLIN. 
(Supreme  Gonrt  of  Oregon.     Oct.  24.  1910.) 

1.  Intoxioatino  Liquobs  9=3150  —  IixxojlIi 
Sale— Statutk. 

There  are  three  necessary  elements  to  the 
crime  of  aelling  intoxicants  without  a  license  in 
violation  of  Ii.  O.  L.  f  4938,  as  amended  by 
Laws  1913,  p.  605:  First,  defendant  must  hare 
sold  intoxicating  llguor;  second,  must  have 
sold  it  oatside  the  Umits  of  any  incorporated 
city  or  town;  and,  third,  mnst  have  sold  with- 
out a  license. 

[BM.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  U  164.  166;  Dec.  Dig.  «=> 

2.  Intoxioathtq  LiquoBs  «=s>215  —  Iu^eoai. 
Salk  —  Indictment  —  Suffioibnot  — 
Statctk. 

An  indictment,  charging  that  defendant,  on 
a  specified  date  in  a  specified  county  "then 
and  there  being,  did  tiien  and  there  unlawfully 
sell  two  quarts  of  malt  liquor,  to  wit,  beer  to 
[another]  without  first  obtaining  a  license  there- 
for as  provided  by  law,"  was  insufficient  to 
charge  the  offense  denounced  by  Lk  C'  L.  i 
4938,  as  amended  by  Laws  1913,  p.  605,  rela- 
tive to  the  sale  of  intoxicants,  as  falling  to 
allege  the  necessary  element  of  the  crime  that 
the  sale  was  outside  the  limits  of  an  incorpo- 
rated town. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  268-260;  Dec.  Dig.  <S=s> 
215.] 

In  Bana  Appeal  from  Circuit  Court,  Mar* 
ion  County;   Percy  R.  Kelly,  Judge. 

Alfred  ApUn  was  indicted  for  selling  in- 
toxicating liquor  without  a  license,  and  from 
judgment  sustaining  his  demurrer,  the  State 
appeals.    Judgment  affirmed. 

The  defendant  was  indicted  for  the  crime 
of  selling  intoxicating  liquor  without  a  li- 
cense. The  charging  part  of  the  indictment 
is  as  follows: 

"The  said  Alfred  Aplin,  on  the  16th  day  of 
July,  A.  D.  1915,  in  tbe  county  of  Marion  and 
state  of  Oregon,  then  and  there  being,  did  then 
and  there  iinlawfuily  sell  two  quarts  of  malt 
liquor,  to  wit.  beer,  to  W.  B.  Gill  without  first 
olxtaining  a  ncease  therefor,  as  provided  by 
law." 

The  defendant  demurred  on  the  grounds  i 
(1)  That  the  indictment  did  not  state  facts 
sufliclent  to  constitute  a  crime ;  (2)  that  tbe 
indictment  did  not  substantially  comply  with 
the  requirements  of  chapter  VII,  title  XVUI, 
L.  O.  L.,  In  that  it  failed  to  state  the  par- 
ticular drciunstances  of  the  crime  charged* 
The  demurrer  was  sustained,  and  the  state 
appeals. 

Ernest  B.  Bingo;  Dist  Atty.,  and  Blmo  S. 
White,  Deputy  Dist.  Atty.,  both  of  Salem, 
for  the  State.  F.  A.  Boylngton,  of  Sllverton, 
for  respondent. 

McBRIDB,  J.  [1,2]  At  the  date  of  the 
alleged  offense  there  was  in  force  In  this 
state  an  act  (Laws  1913,  chapter  266,  p..  506) 
which  provided  among  other  things- 

"No  person  shall  be  permitted  to  sell,  give,  or 
in  any  manner  dispose  of  any  spirituons,  malt, 
vinous  liquors,  near  beer,  or  fermented  cider, 
commonly  known  as  hard  dder.  In  this  state. 


outside  of  the  Umits  or  boundaries  of  any  in- 
corporated dty  or  town." 

It  was,  however,  provided  that  In  an; 
place  outside  of  any  incorporated  cit7  or 
town  where  the  sale  of  intoxicating  liquon 
was  not  prohibited  by  law,  the  county  court 
might,  In  its  discretion,  upon  the  petition  of 
a  majority  of  the  voters  of  such  precinct, 
grant  a  license  to  any  bona  fide  (dub  of  not 
less  than  50  members  to  dispense  sadi  liq- 
uors, and,  further,  that  It  might,  upon  a  lite 
petition,  grant  to  any  hotel  outside  of  the 
Umits  of  any  Incorporated  town,  and  having 
accommodations  tot  not  less  than  60  guests, 
a  like  license.  For  selling  snch  liquors  with- 
out a  license  there  was  prescribed  a  fine  of 
from  1^60  to  |500,  or  Imprisonment  for  not 
less  than  60  days  or  more  than  6  months, 
or  both  such  fine  and  imprisonment.  There 
are  three  necessary  ingredients  to  this  crime: 
(1)  Tbe  defendant  noust  have  sold  intoxlcat. 
Ing  liquor;  (2)  he  must  have  sold  It  out- 
side the  limits  of  <u>y  incorporated  city  or 
town;  (3)  he  must  have  sold  it  without  a 
license.  The  passage  of  the  prohlbitioo 
amendment  did  not  have  tbe  effect  to  extend 
this  statute  to  cities  and  towns  not  there- 
tofore embraced  In  Its  terms,  and  It  Is  clear 
that  the  offense  is  not  stated  in  the  Indict- 
ment sufficiently  to  bring  it  within  any  pro- 
vision of  tbe  local  option  law,  since  It  is 
not  alleged  that  the  sale  wa&  in  dry  territory. 
It  is  necessarily  an  attempt  to  charge  the 
offense  under  section  4838,  L.  O.  L.,  as 
amended  In  1913,  supra.  It  is  generally  auf- 
fldent  to  ctiarge  a  statutory  offense  in  the 
language  of  the  statute,  but  this  was  not 
done  here.  Everything  charged  in  this  Indict- 
ment might  be  true,  and  yet  the  defendant 
not  be  guilty  of  the  offense  attempted  to  be 
charged.  It  Is  urged  by  the  state  that  It  was 
not  necessary  to  charge  that  the  offense  was 
committed  outside  of  any  incorporated  town 
or  city,  and  State  v.  Tamler  &  Polly.  19  Or. 
p28,  25  Pac.  72,  9  L.  R.  A.  853,  is  cited  in 
support  of  tbe  contention.  The  case  Is  not  In 
point  In  that  case  the  defendants  were  in- 
dicted for  violation  of  the  provislona  of  an 
act  prohibiting  tbe  sale  of  Intoxicating  liq- 
uor (Laws  of  1889,  p.  9),  the  first  section 
of  which  provided  that  it  should  be  unlawful 
for  any  person  to  sell  intoxicating  liquors 
without  having  first  obtained  a  license  from 
the  county  court  of  the  proper  county  for 
that  purpose.  Subsequent  sections  prescrib- 
ed a  method  by  which  such  license  should 
be  obtained  and  a  penalty  for  selling  without 
a  license.  A  further  section  contained  this 
provision: 

"Nothing;  in  this  act  shall  be  so  construed  as 
to  apply  m  any  manner  to  Incorporated  towns 
and  cities  of  this  state." 

The  court  held  that  it  was  not  necessary 
for  the  indictment  to  negative  this  proviso. 
Justice  Bean  saying: 

"The  general  rule  on  this  subject  is  that 
where  the   exception   or  proviso   is   stated    in 
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.the  Miacting  clause,  it  is  iMceSBary  to  negatlTe 
them  in  order  that  the  description  of  the  ofr 
iense  may  in  all  respects,  correspond  with  the 
statute;  out  where  such  exception  or  proviso 
is  contained  in  another  or  subsequent  section 
of  the  statute,  it  is  a  matter  of  defense  and 
need  not  be  negatived  In  the  indictment.  1 
Bishop  on  Grim.  Pro.  i{  631,  633;  Mills  t. 
Kennedy,  1  BaUey  (8.  C.)  17.  WhUe  thU 
seems  to  be  the  eeneral  rule,  there  is  much 
^versity  of  judidu  utterances  as  to  the  prop- 
er application,  and  to  attempt  to  reconcile  the 
authorities  would  be  a  useless,  if  not  hopeless, 
task.  When  the  exceptions  or  provisos  are  a 
material  part  of  the  description  of  the  of- 
fense, it  is  necessary  to  negative  them  in  the 
indictment  The  indictment  must  contain  such 
averments  as  show  affirmatiTely  an  offense; 
and,  where  the  exceptions  or  provisos  are  a 
material  part  of  the  description  of  the  offense, 
the  indictment  mnst  aver  that  the  aet  charged 
does  not  come  within  the  exception  or  pro- 
viso. The  exceptions  should  be  negatlTed  only 
when  they  are  descriptive  of  the  offense,  or  a 
necessary  ingredient  of  its  definition;  but  when 
they  afford  matter  of  ezcase  merely,  they  are 
matters  of  defense,  and  therefore  need  not  be 
negatived  in  the  indictment.  The  offense  de- 
fined in  the  act  of  1889  is  that  of  selling  spir- 
itnona,  -rinons,  or  malt  liquora  in  certain  pre- 
scribed quantities,  without  first  having  obtain- 
ed a  license  in  the  maner  prescribed  by  law. 
The  provi«ion  of  section  11  is  no  part  whatever 
of  the  description  of  the  offense,  nor  a  neces- 
sary ingredient  of  its  definition,  but  is  sim- 
ply a  limitation  in  the  application  of  the  pro- 
visions of  the  act  The  description  of  the  of- 
fense of  selling  liquor  without  a  license  is  full 
and  complete  without  reference  to  the  provi- 
sions of  this  section,  and  since  it  forms  no 
part  of  the  definition  thereof,  it  is  mere  mat- 
ter of  excuse  or  defense,  and  need  not  be  nega- 
tived in  the  indictment" 

Here  the  fact  that  the  sale  is  outside  the 
limits  of  an  Incorporated  town  is  a  necessary 
Ingredient  of  the  offense,  and  Is  included  in 
the  section  deflning  It,  and  upon  reasoning 
ci  that  case  the  Indictment  is  insuffldoit. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


STATB  ▼.  APIilN  (tour  cases). 
(Supreme  Court  of  Oregoo.    Oct  24,  1916.) 

In  Bane.  Appeal  from  Circuit  Court,  Marion 
County;   Percy  R.  Kelly,  Judge. 

Four  indictments  were  found  against  Alfred 
Aplin  for  selling  intoxicating  liquor  without  a 
license,  and  from  judgments  sustaining  demur- 
rers thereto,  the  State  appeals.  Judgments 
Affirmed, 

Ernest  B.  Bingo,  Dist  Atty.,  and  Elmo  S. 
White,  Deputy  Dist  Atty.,  both  of  Salem,  for 
the  State.  Floyd  A.  Boyington,  of  Silverton, 
for  respondent 

PER  C7UR1AM.  These  cases  are,  in  all  re 
spects,  similar  to  the  case  of  the  same  title  (160 
Pac.  538),  in  which  the  opinion  was  this  day 
handed  down;  and,  upon  the  authority  of  that 
case,  the  judgment  of  the  circuit  court  will  be 
affirmed  in  each  of  them. 


DOUGLAS  CBEDITOBS'  ASS'N  r.  HUTCH- 

ASON. 

(Supreme  Court  «t  Oregon.    Oct,  24,  1916.) 

1.  BxcBpnoNS,  Bnx  or  «s»16— Inoobpobat- 

ING  EVIDKNCB. 

A  bill  of  exceptions  consisting  of  a  verbatim 
report  of  the  testimony  for  both  parties  given 
at  the  trial  in  the  circuit  conrt  is  not  a  proper 
bill. 

rEd.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Cent  Dig.  §S  16,  17 ;   Dec.  Dig.  «=>16.] 

2.  Appeal  and  Ebbob  «=>24S— Besebvatioic 
or  Gbottwds  of  Beview— Exceptions  to 
BtruNQS. 

There  can  be  no  reversal  where,  throughout 
the  testimony,  no  exception  was  taken  to  any 
ruling  of  the  Conrt,  since  only  for  error  legally 
excepted  to  will  a  decision  ot  the  circuit  court 
be  reversed. 

fBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1432,  1467,  14^;  Dec. 
Dig.  «=s>248.] 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County;  G.  F.  Sklpworth,  Judge. 

Action  by  the  Douglas  Creditors'  Associa- 
tion, a  corporation,  against  J.  F.  Hutchason. 
From  a  Judgment  for  plaintUf,  defendant  ap- 
peals.   Judgment  affirmed. 

The  plaintiff  sued  the  defendant  In  a  Jus- 
tice's court  on  some  assigned  accounts 
against  him.  Defeated  In  that  tribunal,  the 
defendant  appealed  to  the  circuit  court,  where 
a  Uke  result  befell  him.  On  his  appeal  here 
the  only  assignment  of  ercor  is  "that  at  the 
conclusion  of  the  plalntUTs  testimony  the  de- 
fendant moved  the  court  for  a  nonsuit,  and 
the  court  overruled  said  motion." 

Albeit  Abraham,  of  Boseburg,  for  appel- 
lant Cra  II.  Porter,  of  Boseburg  (Buchanan 
&  Porter,  of  Boseburg,  on  the  brief),  for  re- 
spondent. 

BURNETT,  J.  [1]  The  socalled  bill  of  ex- 
ceptions before  us  Is  a  verbatim  report  of  the 
testimony  for  both  parties  given  at  the  trial 
in  the  circuit  court.  It  does  not  conform  to 
the  frame  of  such  a  document  as  specified 
in  National  Council  v.  McGinn,  70  Or.  457, 
138  Pac.  493,  and  cognate  cases. 

[2]  Besides  this  it  appears  that  through- 
out the  narration  of  the  testimony  not  an  ex- 
ception was  taken  to  any  ruling  of  the  court. 
It  has  been  held  from  the  earliest  Judicial 
times  In  this  state  that  only  for  error  legally 
excepted  to  will  a  decision  of  the  circuit 
court  be  reversed.  This  precludes  further 
examination  of  the  Instant  case. 

The  Judgment  Is  afllrmed. 

MOORE,  C.  J.,  and  McBRIDE  and  BEN- 
SON, JJ.,  concur. 
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In  re  MARES'  ESTATB. 

(Supreme   Court  of  Oregon.     Oct   27,   1916i) 

1.  XhCEOITTOBS  AND  Administratobs  «=»337— 
Sals  op  REALTT—JuBisoicnoM  or  Cohtntt 

OOUBT. 

By  the  pablicatioii  of  a  citation  to  some  of 
the  parties  interested  in  an  estate  and  personal 
service  as  to  the  others,  the  county  court  acquir- 
ed jurisdiction  to  make  a  decision  on  the  matter 
of  an  administrator's  application  for  an  order 
to  sell  realty, 

[Ed.  Note. — For  other  cases,  see  E2xecutors 
and  Administrators,  Cent.  Dig.  SS  1397-1409; 
Dec  Dig.  «=>337.] 

2.  exkcutobb   atto   administbatoba   ^s>8s8 
(4)— Salb  of  Bkaity— Oedeb— Revibw. 

In  the  absence  of  any  direct  provision  for 
setting  aside  an  order  for  an  administrator's 
sale  of  realty,  L.  O.  L.  {  103,  providing  that 
the  court  may  allow  an  answer  or  reply  to  be 
made  after  the  time  limited  by  the  Code,  and 
may  within  one  year  after  notice  thereof  relieve 
a  party  from  an  order  taken  against  him 
through  his  mistake.  Inadvertence,  etc.,  orders 
made  in  the  exercise  of  the  court's  discretion  are 
not  reviewable  except  for  abuse  of  discretion, 
and  a  refusal  to  vacate  an  order  for  an  adminis- 
trator's sale  of  realty  on  the  ground  that  it  was 
made  without  actual  notice  to  part  of  die  peti- 
tioners was  not  an  abuse  of  such  discretion. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  AdministraL'ors,  Cent  Dig.  U  147Si-1477, 
1479 ;  Dec.  Dig.  <8=>358(4) ;  Appeal  and  Error, 
Cent  Dig.  §  m] 

3.  ExKouTOBS  and  Aduinistbatobs  «=>343— 
Sale    o»    Realty— Obdeb— Vacation— An- 

BWEB. 

Under  L.  O.  I*  I  69,  providing  that  defend- 
ants against  whom  publication  has  been  ordered 
may,  upon  good  cause  shown,  be  allowed  to  de- 
fend within  one  year  after  judgment,  parties 
seeking  the  vacation  of  an  order  for  an  admin- 
istrator's sole  of  realty  and  for  permission  to 
make  objections  and  defenses  thereto  would  be 
denied  relief  for  failure  to  tender  an  answer 
with  the  petition. 

[Ed.  Note.— For  other  cases,  see  Bzecntom 
and  Administrators,  Cent  Dig.  |  1448;  Dec. 
Dig.  <3=»348.] 

4.  Executors  and  Adxinistratobs  «=a76— 
County  Coubt— Removal  of  Administka- 

TOR— DlBCBETION. 

County  courts  are  vested  with  a  very  large 
discretionaiT  power  over  the  conduct  of  execu- 
tors and  administrators. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  323,  836- 
838;  Dec.  Dig.  «s>7e.] 

6.  EXEctrrOBS  and  Aoministbators  «=>37(1) 
— QuALincATion  —  SuBETT  of  Fobmeb  Ad- 
min istbatob. 
The  surety  of  a  former  administrator  is  not 
nccesHarily  disqualifipd  from  acting  as  adminis- 
trator de  bonis  non  because  of  a  potential  inter- 
est which  may  thereafter  appear,  but  to  jastify 
his  removal  something  more  should  appear,  as 
the  court  cannot  presume  that  he  will  squander 
the  estate  or  foil  to  properly  administer  it 

[Ed.  Note. — For  other  cases,  sec  Executors 
and  Admlui^mtors,  Cent  Dig.  §{  267,  278; 
Dec  Dig.  i8=>37(l).] 

6.  Descbht  and  Dibtbibution  «=!»91(2)— Ex- 
EctrroKS  AND   Administrators  ®=>509(4)— 

SUBCHABOINO   ADUINISTBATOB. 

Parties  interested  in  an  estate  may  sur- 
charge an  administrator's  final  account  if  he 
fails  to  reduce  its  choses  in  action  to  posses- 
sion, and,  if  he  refuses  to  collect  debts  owing 
the  estate  and  properly  apply  the  proceeds,  the 


heirs  may  themselves  realise  npon  them  in  tli« 
interest  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Dbtribudon,  Cent  Dig.  |  360;  Dec  Dig.  «=> 
01(2) ;  Executors  and  Administrators,  Cent  Die 
g§  2190-2206;  Dec  Dig.  «=»S09(4).] 

7.  Executors  and  Adminibtiiatobs  «=s>B28(S) 
— Adutnistratob's   Indebtedness— IiiABU,-, 
ITT  of  Subeties, 
If  an  administrator  owes  an  estate,  his  debt 

will  be  reckoned  as  so  much  money  on  liand  for 

which  his  sureties  will  be  liable. 
[Ed.   Note. — For  other  cases,   see  Executors 

and   Admfaiistrators,  Cent  Dig.  <  2386;  Dec 

Dig.  <S=>528«>).] 

Department  2.  Appeal  ft:om  Circuit  Court, 
Douglas  County;  L.  T.  Harris,  Judge. 

Petition  for  tlie  removal  of  B.  tu  Farrott, 
aa  administrator  de  bonis  non  of  the  estate 
of  S.  Marks,  deceased,  and  of  the  partner- 
ship estate  of  S.  Marks  &  Co.,  and  to  vacate 
an  order  of  sale  of  real  property,  obtained 
by  the  administrator.  From  a  Judgment  of 
the  circuit  court  afflrmlng  a  dismissal  of  the 
petlticm  for  removal  and  the  denial  of  the 
petition  to  vacate  the  order,  the  petitioners 
appeal.    Affirmed. 

This  litigation  originated  In  the  county 
court  of  Douglas  county.  The  matter  befoi'e 
us  has  a  double  aspect.  It  appears  from  the 
petition  to  that  tribunal  tliat  E.  D.  Parrott 
was  appointed  administrator  de  bonis  non 
of  the  estate  of  S.  Marks,  deceased,  and  of 
the  partnership  estate  of  S.  Marks  ft  Co.,  of 
which  said  decedent  was  one  of  the  partners. 
H.  Wollenberg  had  previously  been  adminis- 
trator de  bonis  non  of  those  estates  succeed- 
ing a  deceased  administrator,  and  Parrott 
Iiad  underwritten' Ids  bonds  with  others.  TIte 
petition  recites  the  relationship  of  the  peti- 
tioners to  S.  Marks,  the  liistoiy  of  the  part- 
nership, the  removal  of  Wollenberg,  and  tbs 
appointment  and  qnaliflcatlon  of  Parrott  It 
also  recounts  the  appointment  of  one  Asher 
Marks  as  the  first  admlBlstrator  of  those  es- 
tates and  his  death,  leaving  the  estates  unad- 
ministered.  It  avers  various  shortcomlnsi 
of  Wollenberg.  AU  it  says  about  Parrott,  be- 
sides the  fact  tliat  he  was  one  of  the  sure- 
ties of  Wollenberg  on  tils  of&dal  bond,  Is 
this: 

"That  said  Herman  Marks,  as  executor,  and 
the  sureties  on  the  official  bond  of  Asher  Marks, 
as  administrator  of  the  estates  of  S.  Marlis,  de- 
ceased, and  said  H.  Wollenberg  as  administra- 
tor de  bonis  non  of  the  estate  of  S.  Marks,  de- 
ceased, and  S.  Marks  ft  Co.,  and  as  administrs: 
tors  01  the  copartnership  .of  S.  Marks  &  U.  Wol- 
lenberg, and  the  sureties  on  his  official  bonds, 
must  account  to  the  administrator  de  bonis  non 
of  said  estates  in  the  premises,  and  the  county 
court  of  the  state  of  Oregon  has  original  and 
exclusive  jurisdiction  of  tne  same;  and  E.  Lw 
Parrott,  present  administrator  de  bonis  non  of 
said  estates,  is  disqualified  to  act  in  the  premis- 
es by  reason  of  his  being  a  surety  on  each  of 
said  official  bonds  of  H.  Wollenberg:  that  ac- 
countings and  settlements  of  both  said  copart- 
nerships and  said  former  administration  of  Ash- 
er Marks  and  H.  Wollenberg  are  necessary  to 
be  had  before  any  final  account  and  settlement 
of  said  estates  can  be  ordered,  and  they  cannot 
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be  procMded  wkh  imtil  the  present  adminiatta- 
toF,  B.  L.  numtt,  b  removed,  and  a  qualified 
administrator  de  bonis  non  appointed  ia  bis 
place." 

The  county  court  dismissed  the  petition  to 
remove  Parrott,  and  this  action  was  affirmed 
on  appeal  to  the  circuit  coart.  Heard  with 
this,  by  agreement  of  counsel,  was  the  matter 
of  a  petition  filed  by  the  same  petitioners  on 
AprU  26,  1911,  tn  the  county  court  to  vacate 
an  order  of  sale  of  real  property  secured  by 
Parrott  as  administrator  on  February  1, 1911. 
Jurisdiction  for  the  making  of  such  order  wag 
acquired  partly  by  publication  and  partly  by 
personal  service  of  citation.  The  petition  to 
vacate  the  order  makes  no  question  about  tb« 
regularity  of  service,  but  alleges  that  the  or- 
der was  made  without  actual  notice  to  tiuree 
of  the  petitioners.  They  declare  that,  If  they 
had  received  such  notice  or  information  of 
the  proceedings,  they  could  and  would  have 
defended  against  the  application  on  certain 
grounds  which  tbey  allege.  The  county  court 
denied  this  petition  and  refused  to  vacate 
the  order  of  sale.  An  appeal  was  taken  by 
these  petitioners  to  the  circuit  coart  which 
there  affirmed  the  decision  of  the  county 
Court.  In  both  these  matters  the  original 
petitioners  have  appealed  to  ttila  court. 

G.  S.  Jackson,  of  Roeeburg  (E.  B.  Watson, 
of  Portland,  on  the  brief),  for  appellants. 
George  M.  Brown,  of  Salem,  for  respondent 
E.  L.  Parrott 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,  2]  All  that  appears  in  the  abstract 
in  the  way  of  pleadings  are  the  petitions  for 
the  removal  of  Parrott  and  for  the  vacation 
of  the  order  of  sale.  As  to  the  latter,  It  Is 
sufficient  to  say  that  by  the  publication  of  a 
citation  to  part  of  the  petitioners  and  per- 
sonal service  as  to  the  others  the  county 
court  acquired  Jurisdiction  to  make  a  ded- 
sion  in  the  matter  Involved.  It  is  not  by  the 
mark  at  the  present  Juncture  to  say  whether 
that  decision  was  right  or  wrong  In  point  of 
law.  Having  Jurisdiction  of  the  subject-mat- 
ter and  of  the  parties,  the  court  had  a  right 
to  decide  either  correctly  or  erroneously.  In 
the  statute  relating  to  the  administration  of 
estates  there  Is  no  direct  provision  for  set- 
ting aside  an  order  of  sale.  The  petitioners 
claim  they  were  entitled  to  relief  by  virtue  of 
the  provisions  of  section  103,  L.  O.  L.,  read- 
ing thus: 

"The  court  may  likewise,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  allow  an  an- 
swer or  reply  to  be  made,  or'  other  act  to  be 
done  after  the  time  limited  by  this  Code,  or  by 
an  order  enlarge  such  time;  and  may  also,  in 
its  discretion,  and  upon  such  terms  as  may  be 
just,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through 
Ms  mistake,  inadvertence,  surprise,  or  excus- 
able neglectJ'' 

Tt  Win  be  observed  that  relief  under  this 
section  Is  cTplicItly  referred  to  the  discretion 
Of  the  court,  and  It  has  been  constantly  held 
that  orders  made  in  the  exercise  of  this  pre- 


rogative are  not  reTtowable  on  apipeel  ex- 
sept  for  abuse  of  the  power.  The  record  be- 
fore VLB  does  not  disclose  any  such  situation. 
Hence,  eo  tai  tx  relates  to  section  103,  su- 
pra, the  matter  of  the  vacation  of  the  order 
may  be  dismissed' without  farther  attention; 
It  not  being  an  appealable  order. 

[3]  If  the  petitioners  base  their  contention 
on  section  59,  L.  O.  I/.,  allowing  them  as  a 
matter  of  right,  as  decided  in  Felts  v.  Boyer, 
73  Or.  83,  144  Pac.  420,  to  answer  within  one 
year  after  default  decree  taken  on  publica- 
tion of  summons,  they  yet  nnist  fall  because 
they  did  not  tender  their  answer  with  their 
petition  to  vacate  the  order  of  sale.  On  the 
contrary,  they  pray  for  "an  order  vacating 
and  setting  aside  said  order  of  sale  of  Febru- 
ary 1,  1911,  and  allowing  them  to  make  said 
and  any  other  proper  objections  and  defenses 
to  said  petition  for  ttie  sale  of  real  property 
as  they  may  be  advised  and  believe  proper 
to  do  under  section  103  of  B.  &  O.  Code  Laws 
of  Oregon."  The  answer  was  avowedly  In 
futuro  and  might  or  might  not  have  been 
filed.  In  Mayer  v.  Mayer,  27  Or.  133,  39  Pac. 
1002,  and  Egan  v.  North  American  Loan  Co., 
45  Or.  181,  76  Pac.  774,  77  Pac.  392,  this 
court  has  decided  that  the  proper  practice  in 
such  cases  is  to  tender  the  proposed  answer 
with  the  application  to  take  off  the  default 
The  court  will  not  set  aside  a  decree  and 
leave  the  way  oiien  for  such  experiments  ad 
libitum  as  may  suggest  themselves  to  ingeni- 
ous counsel.  It  is  only  for  "sufficient  cause 
shown"  that  the  belated  defendant  will  be  let 
in.  An  answer  to  the  merits  tendered  with 
the  application  Is  an  essential  part  of  the 
procedure  wanting  In  this  Instance. 

[4-7]  As  to  the  matter  of  removal  of  the 
administrator.  It  is  said  by  Mr.  Justice  Ea- 
kin  In  this  seUsame  case.  In  re  S.  Marks  & 
Co.'s  Estate,  66  Or.  340,  346,  133  Pac.  777, 
779,  that: 

"In  the  very  nature  of  things,  county  courts 
are  vested  with  a  very  large  discretionary  pow- 
er over  the  conduct  of  executors  and  adminis- 
trators." 

This  was  stated  with  reference  to  the  re- 
moval of  Wollenberg  as  administrator  do 
bonis  non.  The  allegation  here  against  Par* 
rott  Is  a  mere  conclusion  of  law.  No  charge 
Is  made  that  be  has  proved  unfaithful  to 
his  trust  in  any  manner  whatever,  yet  this 
Is  one  of  the  grounds  authorizing  the  removal 
of  an  administrator  under  section  1159,  L. 
O.  L.  Wte  might  imagine  that  in  the  future 
complications  could  possibly  arise.  Where 
his  personal  Interests  would  conflict  with  his 
official  duty;  but  no  such  situation  is  yet 
presented.  It  does  not  follow  as  a  matter 
of  law  that  the  surety  of  a  former  adminis- 
trator is  necessarily  disqualified  because  of 
a  potential  interest  which  might  aftervards 
appear.  The  same  objection  might  be  urged 
against  the  appointment  of  a  creditor 
of  a  decedent  to  administer  the  estate  of 
the  latter.  Debtors  of  an  estate  are  often 
appointed  to  Its  administration,  ,  Something 
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more  Bboold  arpeax^  is  Uie  petition  than  tbe 
bare  fact  that  Parrott  had  been  Buiety  for 
a  former  administrator.  We  cannot  presume 
that  he  will  sauander  the  estate  or  fall  to 
prc^perly  administer  it.  The  petitioners  are 
not  without  remedy  in  the  premises,  for 
they  may  surcharge  his  final  account  if  he 
squanders  the  estate  or  fails  to  reduce  its 
choses  In  action  to  possession.  If  he  owes 
the  estate,  his  debt  would  be  reckoned  as  so 
much  money  on  hand  for  which  his  sureties 
would  be  liable  under  United  Brethren  v. 
Akin,  45  Or.  247,  77  Pac  748,  66  L.  R.  A. 
664,  2  Ann.  Gas.  353  note.  If  he  refuses  to 
collect  debts  owing  to  It  and  properly  apply 
tbe  proceeds,  the  heirs  by  suitable  litigation 
may  themselves  realize  upon  them  in  the 
interest  of  the  estate  under  the  doctrine  an- 
nounced in  HlUman  t.  Young,  64  Or.  78,  127 
Pac.  793,  129  Pac.  124. 

We  are  not  unmindful  of  what  has  been 
said  by  this  court  in  the  cases  of  In  re  E»- 
tate  of  Mills,  22  Or.  210,  29  Pac.  443 ;  Marks 
T.  Coats,  37  Or.  609,  62  Paa  488;  Bean  v. 
PettengiU,  57  Or.  22, 109  Pac.  866;  and  Man- 
ser's Estate,  60  Or.  240,  118  Pac.  1024.  In 
all  those  instances  there  was  a  direct  conflict 
between  the  estate  and  the  administrator  as 
to  the  title  to  certain  property  in  which  it 
was  Impossible  for  him  to  act  indifferently. 
They  each  present  a  situation  where  tbe  ad- 
ministrator claimed  as  his  own  certain  prop- 
erty wliich  had  and  as  the  petitioners'  aver- 
red yet  belonged  to  the  decedent,  all  of  which 
was  made  to  appear  by  appropriate  pleading. 
In  the  present  Juncture  the  liability  of  Par- 
rott Is  at  best  secondary  and  may  never  arise. 
When  It  does,  it  wlU  be  time  enough  to  sus- 
pend his  activities  in  the  fiduciary  capacity 
under  consideration.  It  would  invade  the 
discretionary  power  of  the  county  court  over 
administrators  if  upon  the  showing  made  we 
should  sanction  the  removal  of  the  present 
administrator,  especially  where  the  petlticm- 
ers  have  so  many  means  of  protecting  their 
interests  in  the  estate. 

The  decree  of  the  circuit  court  is  affirmed. 

MOORB,  O.  J.,  and  McBRIDB  and  BEAN, 
33.,  concur.  HARRIS,  J.,  took  no  part  in  the 
consideration  of  this  case. 


In  re  MARKS'  ESTATE  et  al. 
(Supreme  Court  of  Oregon.    Oct  27,  1916.) 

Departmoit  2.  Appeal  from  Circuit  Court, 
Dou^as  Connty;  L.  T.  Harris,  Judge. 

Petition  for  the  removal  of  E.  L.  Parrott,  as 
administrator  de  bonis  aon  of  th«  estate  of  S. 
Marks  &  H.  Wollenberg.  From  a  judgment  of 
the  circuit  court,  affirming  the  county  court's 
denial  of  such  petition,  petitioner  appeals.  Af- 
firmed. 

C.  S.  Jaclcson,  of  Roseburg  (E.  B.  Watson, 
of  Portland,  on  the  brief),  for  appellants.  Geo. 
M.  Brown,  of  Salem,  for  respondeat  E.  L.  Par- 
rott. 


BURNETT,  3.  TUm  is  an  appeial  from  the 
decision  of  tlte  drcnit  court  sustaining  the  ac- 
tion of  the  county  court  of  Douglas  county  in 
refusing  to  remove  E.  L.  Parrott  from  the  posi- 
tion of  administrator  de  bonis  non  of  tbe  estate 
of  the  firm  of  S.  Marks  &  H.  Wollenberg.  As 
to  the  removal  of  the  administrator,  it  presents 
the  same  questions  considered  in  the  opinion 
this  day  rendered  in  tiie  matter  of  the  EiState  of 
S.  Marks,  Deceased,  and  of  the  Partnership  Es- 
tate of  a  Marks  ft  Co.,  160  Pac.  640. 

For  the  reasons  there  stated,  the  decision  of 
the  circuit  court  is  affirmed. 

MOORE,  0.  3.,  and  McBRIDE  and  BEAN, 
JJ.,  concur.  HARRIS,  J.,  took  no  part  in  the 
consideration  of  the  case. 


KYIii-KIBROnA  V.  STANLEY-SMITH 
LUMBER  CO. 

(Supreme  Coort  of  Oregon.    Oct.  27,  1916.) 

Appkai.  ard  Erbob  «=>98  —  Dsciaioifs  Rx- 

VIBWABLB— OBDEB  RHHSIATIRO  CAUSB. 

An  order  reinstating  an  action  dismissed 
without  prejudice,  because  the  statute  of  limi- 
tations would  bar  the  institution  of  another  ac- 
tion for  the  same  caase,  is  not  finsl,  and  an  or- 
der therefrom  will  be  dismissed. 

[IM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  643-647 ;  Dec.  Dig.  «=>93.] 

Appeal  from  Circuit  Court,  Hood  River 
County;  W.  L.  Bradshaw,  Judge. 

Action  by  Gustava  KylK-Kierola  against 
the  Stanley-Smith  Lumber  Company,  a  cor- 
poration. From  an  order  reinstating  the  ac- 
tion after  dismissal  without  prejudice,  de- 
fendant appeals,  and  plalntUTs  counsel  moves 
to  dismiss  the  appeaL  Appeal  ordered  dis- 
missed. 

Lecoy  Lomaz,  at  Portland,  Kasls  Kiaucm* 

nas,  of  Seattle,  Wash.,  and  James  J.  Croesley 
and  J.  N.  Hart,  txith  of  J^ortland,  for  the  mo- 
tion. Crawford  St  Ealdn,  of  La  Grande,  op- 
posed. 


MOORB,  O.  J.  The  reply  in  this  cause  was 
filed  November  16,  1916,  but  prior  thereto  a 
commission  was  issued  to  take  the  testimony 
of  the  plaintiff  who  resided  in  Finland.  At 
the  next  term  of  court  which  convened  March 
6,  1916,  the  action  was  dismissed  without 
prejudice  and  without  notice  to  the  plaintiff's 
counsel. 

As  the  statute  of  limitations  would  bar  the 
institution  of  another  action  for  the  same 
cause,  the  court  during  the  same  term,  upoa 
the  motion  of  the  plaintiff's  counsel,  reinstat- 
ed the  action,  from  which  order  the  defend- 
ant appeals.  The  plalntifTs  counsel  moves 
to  dismiss  the  appeal  on  the  ground  that  the 
order  undertaken  to  be  reviewed  is  not  final. 
Based  upon  the  decision  in  the  case  of  First 
Christian  Church  of  Medford  v.  Robb,  69  Or. 
283,  188  Pac.  856,  the  appeal  should  be  dis- 
missed, and  it  is  so  ordered. 
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MORGAN  T.  RUBLS  et  aL 
(Supreme  Ooart  of  Oregon.    Get  27,  1916.) 

COtiPOBATIOKS  «=»262(1>— LTABrUTT  OT  StOCK- 

BOLUEBS— Urpaid    Subsouftioiis— DKRNa- 

is— Fraud. 
In  a  suit  by  a  judgment  creditor  after  exe- 
cation  returned  nulla  bona,  to  enforce  the  lia- 
bility of  the  stockholders  in  an  insolvent  corpora- 
tion upon  their  unpaid  subscriptions  to  its  capi^ 
tal  stock,  where  the  creditor  did  not  know  of  al- 
leged fraudulent  representations  to  defendants  to 
Induce  them  to  become  stockholders,  such  fraudu- 
lent representations  were  no  defense  to  the  suit. 

[Ed.  Note.— For  other  cwses,  see  Corporations, 
C«nt.  Dig.  {  1076 ;   Dec.  Dig.  «s>262(l).} 

In  Sana  Appeal  from  Circuit  Court, 
Marion  County ;  Wm.  Galloway,  Judge. 

Suit  by  W.  H.  Morgan  against  John  Ruble 
and  others.  Decree  dismissing  the  suit,  and 
plaintiff  appeals.  Reversed,  and  decree  eu- 
tered  for  plaintiff. 

This  la  a  stilt  by  a  creditor  to  enforce  the 
individual  Qabillty  of  stockholders  Id  an  In- 
solvent corporation  upon  their  unpaid  sub- 
Bcrlptlons  to  capital  stock.  The  Lincoln 
Stove  Company,  having  been  duly  incorporat- 
ed with  the  defendants  as  stockholders,  ex- 
ecuted and  deliv^ed  its  promissory  note  to 
plaintiff,  vrhich  was  not  paid  at  maturity,  and 
plaintiff,  in  a  proper  proceeding,  obtained 
a  Judgment  against  the  corporation  thereon 
in  the  Bum  Of  1213.25.  with  interest  at  6 
per  cent,  166  bs  attorney. .fees,  and  coists 
at  114.70.  An  execution  having  been  issued 
and  returned  nulla  bona,  this  suit  was  be- 
gun. A  seoond  cause  of  suit  is  based  upon 
an  assigned  claim  of  $613.33,  npon  an  ac- 
count stated  in  favor  of  the  H.  S.  Glle  Gro- 
cery Company.  The  insolvency  of  the  cor- 
poration is  admitted.  The  execution  and 
delivery  of  the  promissory  note,  the  Judg- 
ment thereon,  and  the  unsatisfied  execution 
are  admitted.  The  assignment  of  the  claim 
of  the  H.  S.  Glle  Grocery  Company  is  ad- 
mitted. After  some  unimportant  denials  the 
defendants  plead  affirmatively  that  the  or- 
ganizers of  the  corporation  made  false  and 
fraudulent  representations  to  them,  whereby 
they  v^ere  induced  to  subscribe  for  the  cor- 
porate stock.  A  trial  being  had,  there  was 
a  decree  dismissing  plaintifTs  suit,  from 
which  he  appeals. 

William  H.  Trindle,  of  Salem,  for  appel- 
lant. SmitlT  &  Shields,  of  Salem,  for  ieES>ond- 
ents.. 

BENSON,  3.  (after  stating  the  facts  as 
above).  There  is  but  one  question  involved 
in  tills  case,  and  that  is  as  to  whether  or  not 
the  fact  that  the  promoters  of  a  corporation 
made  false  find  fraudulent  representations 
to'  the  defendants  to  induce  them  to  I)ecome 
stockholders  can  be  relied  upon  to  defeat 
the  dalm  of  a  creditor.  It  is  true  that  the 
answer  alleges  that  plaintiff  knew  of  these 
facts  and  fraudulent  representations,  but  we 


And  ho  evidience  In  the  record  to  support  the 
aUegation.  It  Is  iterfectly  dear  from  the  evi- 
denoe  that  if  there  was  anything  wrong  in 
the  procuring  of  defendants'  stock  stibscrip- 
tlons,  the  plaintiff  was  ignorant  of  the  fact 
and  had  nothing  to  do  with  it 

In  Stewart  v.  Rutherford,  74  Ga.  435,  440, 
the  court  says: 

"Of  course  if  innocent  parties  have  been  af- 
fected by  the  corporation  during  its  operation, 
the  court  will  protect  them,  and  the  complainant 
alleges  that  creditors  thereof  should  be  paid,  if 
there  be  such.  As  he  united  with  the  defendants 
in  creating  this  wildcat  sort  of  adventure,  all  the 
way  from  West  Virginia  to  "Georgia,  although 
deluded  and  decoyed  into  it,  the  equity  of  i>eo- 
ple  who  had  no  part  or  lot  in  making  it  and 
bringing  it  to  Georgia  is  superior  to  his  own." 

The  case  ct.  Howard  v.  Glenn,  85  Ga.  238, 
261,  11  S.  E.  610,  612  (21  Am.  St  Rep.  156) 
is  a  case  precisely  like  the  one  at  bar,  and 
in  discussing  a  similar  defense .  the  court 
says: 

"Whether  Howard  became  a  stockholder  in 
this  company  by  subscription  which  was  induced 
by  fraud  practiced  upon  him,  or  not,  if  he  did 
become  a  stockholder  in  said  company,  he  is 
liable  to  the  creditors  of  the  company  for  so 
much  of  his  unpaid  stock  as.  might  be  necessary 
to  pay  the  company's  debts,  taken  in  connection 
with  the  other  corporators  of  the  company.  And 
whether  fraud  was  practiced  upon  him  or  not, 
would  make  no  (fiffermce  as  to  the  creditors ;  it 
would  be  a  question  between  him  and  the  corpo- 
ration, with  which  the  creditors  had  nothing  to 
do." 

This  is  in  line  with  the  weight  of  authoiv 
ity,  and  is  strictly  equitable. 

It  follows  that  the  decree  nnist  be  reversed 
and  one  entered  here  in  accordance  with  the 
prayer  of  the  complaint,  and  It  is  so  ordered. 


an^na  et  al.  v.  OITZ  of  ROSEBURG  eb  aL 
.  (Supreme  Oonrt  of  Oregon.    Oct  24,  1916.) 

1.  MUNICIPAI.  CORPOBATIONB   *S»460— P0BIJO 
iMPBO^EiaeNTS— ASSXSSMXNTB— BXTBAB. 

Under  a  city  charter  authorizing  the  council 
to  levy  an  assessment  on  lands  specially  benefited 
to  pay  the  whole  or  any  part  of  the  expense  of  a 
public  improvement,  but  making  no  specific  pro- 
vision for  assesssment  to  pay  the  fauddental  ex- 
penses, of  such  improvement,  the  amount  paid 
the  city  engineer  for  superintendence  and  the 
nmount  paid  for  the  abstract  of  the  property 
owners  and  the  clerical  work  of  preparing  the 
assessment  cannot  be  included  in  the  assessment 
for  the  improy»nent 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Cent  Dig.  |g  1102-1104;  Deo. 
Dig.  <S=»460.] 

2.  MuwioiPAl,  Ck>BPORA'noN8  €=>618(1)— Pub- 
lic    IMFBOVEMENTS— ASSESBMERT — INTEBEST. 

Under  a  city  charter  providing  that  all  gen- 
eral or  special  taxes  levied  for  public  improve- 
ments should  bear  interest  at  the  legal  rate  from 
the  time  they  are  delinquent  the  interest  on 
warrants  drawn  in  favor  of  contractors  for  a 
public  improvement  from  the  date  of  such  war- 
rants until  the  assessment  was  levied  and  the 
lien  attached  is  not  chargeable  against  the  prop- 
erty owners. 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1218;  Dec.  Dig.  <S=» 
518(1).] 


«=9For  otlur  caan  ■•«  same  topic  and  KBY-NXJMBEB  In  all  Key-Numbersd  Digests  oi^  ladezas      . 

)igitized  byLjOOQlC 


644 


1«»  PACIFIO  BEPOBIDB 


(Or. 


Dnnrtmeot  %,  Appeal  from  Otxcnit  Ck>nrt, 
Douglas  Conoty;   O.  F.  Skipworth,  Judge. 

Suit  by  E!.  Ii.  Giles  and  others  against  tbe 
City  of  Rosebnrg  and  others  to  oijolq  the 
enforcement  of  part  of  a  special  assessment 
Judgment  for  the  plaintiffs,  and  defendants 
appeaL    Affirmed. 

CSarl  E.  Wlmberly,  of  Roseburg  (Albert 
Abraham,  of  Rosebnrg,  on  the  brief),  for  ap- 
pellants. A  N.  Orcutt,  of  Rosebnrg,  for  re- 
spondents. 

MOORK,  C.  J.  This  Is'  an  appeal  by  the 
defendant  fr<»a  a  decree  enjoining  the  en- 
forcement of  that  part  of  a  special  assess- 
ment whldi  undertook  to  inipose  upon  the 
several  tracts  of  real  property  in  a  desig- 
nated district,  asserted  to  have  been  bene- 
fited by  a  street  improvement,  the  f<Mowing 
diarges:  For  engineering,  $360 ;  for  Interest, 
$108.37;  for  an  abstract,  $15.75;  and  for 
clerical  work,  $21.81.  The  question  to  be 
considered  is  whether  either  of  these  items 
constitutes  a  valid  charge  against  the  real 
property  affected  by  the  Improvement. 

[1]  In  Smith  V.  City  of  Portland,  26  Or. 
297,  35  Pac.  66S,  It  was  held  that  in  the  ab- 
sence of  a  provision  In  an  ordinance  authoris- 
ing a  public  improvement,  or  a  general  pro- 
vision in  a  city  charter,  extras  or  inddentala 
Incurred  in  making  the  improvement  could  not 
be  charged  against  the  property  benefited. 
Section  66  of  the  diarter  of  the  dty  of  Rose- 
burg declares: 

"The  common  eonncil  shall  have  power  •  •  • 
to  levy  and  collect  asBessments  opon  all  lots  and 
parts  of  lota  and  parcels  of  land  specially  benefit- 
ed \tf  such  improvements  for  the  purpose  of  de- 
fraying the  whole  or  any  part  of  the  cost  and 
expense  thereof." 

It  appears  from  the  testimony  that  the  de- 
fendants' engineer  does  not  receive  a  regular 
salary,  bat  is  paid  a  stated  daily  oompeosa- 
tion  for  the  services  whldi  he  renders.  He 
received  in  this  instance,  as  evidence  of  the 
remuneration  due  him  for  superintending  the 
improvement,  warrants  drawn  on  the  general 
fund,  and  not  upon  the  fund  arising  from 
the  special  assessment  We  have  been  unable 
to  find  any  clause  in  the  charter  or  In  the 
ordinance  under  which  the  improvement  was 
made  that  expressly  authorizes  the  imposi- 
tion of  any  part  of  the  engineer's  charges 
against  fi\e  property  benefited.  When  it  is 
kept  in  mind  that  the  levy  of  a  special  as- 
sessment is  a  proceeding  In  Invitum,  and  that 


the  authority  In  thla  Instance  to  Impose  upon 
the  real  property  the  burden  of  the  engineer's 
charges  for  super^'islng  the  work  is  not  ap- 
parent from  an  inspection  of  the  charter  or 
the  ordinance  under  which  the  improvement 
was  made,  so  that  the  owners  of  the  land 
would  have  proper  notice  of  the  cost  of  the 
extra  work,  the  court  properly  excluded  the 
Item  of  $350  aa  an  incidental  incurred  in 
making  the  improvonent 

What  has  been  said  with  respect  to  the 
engineer's  charges  will  apply  with  equal 
reason  to  the  items  of  $15.75  for  an  abstract, 
showing  the  names  of  the  owners  of  real 
property  affected  by  the  improvement  and 
$21.81  for  clerical  work  In  making  up  the 
assessment  so  as  to  lay  upon  each  tract  of 
land  benefited  by  the  Improvement  Its  rata- 
ble share  of  the  cost  thereof.  These  items 
were  also  properly  excluded. 

[2]  The  testimony  shows  that  warrants 
were  drawn  In  favor  of  the  contractors  for 
the  value  of  installments  of  the  work  as  tbej 
were  performed,  and  Interest  on  these  war- 
rants, ~$108.87,  was  charged  for  the  aUeged 
detention  of  the  money  by  reason  of  the  non- 
payment of  the  aasessment  In  Mall  v.  City 
of  PorQand,  86  Or.  89,  83,  66  Paa  654,  665, 
Mr.  Justice  Bean  observes: 

"It  is  the  universal  rule  that  a  special  amtm 
ment,  Uk«  the  one  in  question,  does  not  bear  in- 
terest unless  the  law  so  provides." 

SectloD  97  of  tlie  charter  at  Bosebarg 
reads: 

"All  general  or  special  taxes  lervted,  as  provided 
and  authorized  in  this  act,  and  all  assessmenta 
for  the  improvements,  widening,  or  repairing  of 
streets  or  alleya,  or  for  laying  sewers  or  drains, 
and  every  part  thereof,  shall  bear  Interest  at  the 
legal  rate  from  tiie  time  it  is  delinquent  nntil 
piud  or  collected." 

It  ajfpeus  that  no  assessment  was  made 
for  the  lnq>rovement  nntil  five  months  after 
it  waa  finished.  Until  an  owner  of  the  real 
property  benefited  could  tell  with  certainty 
what  sum  he  should  pay  as  his  share  of  the 
burden  Imposed  he  could  not  be  delinquent 
In  withholding  bis  part  of  the  assessment 
He  was  therefore  not  chargeable  with  in- 
terest until  the  lien  attached.  No  error  waa 
committed  in  excludlag  that  item 

The  decree  should  therefore  be  affirmed, 
and  It  is  so  ordered. 

BENSON,  BUBNOIT,  asd  McBRIDE,  JJ., 
ooncor. 
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MJSiRCANTILa  TRUST  CO.  OP  SAN  FRAN- 
CISCO ▼.  SUNSET  BOAD  orL  OO.  et  aL 
KSZEtN  VALLEX  BANK  t.  SAME  (WIL- 
T.TATwra,  Superintendent  of  Banks,  Interren- 
er).       (li.  A.  3784.) 

(Supreme  Court  of  California.    Oct.  14,  1916. 
Rehearing  Denied  Nov.  9,  1916.) 

1.  Afpeai,  abtd  Ebbob  «=s»8Sf(l)  — DboisionS 
Afpkai^ablb. 

AlS  order  denying  appellants'  motion  to  call 
in  another  judge  to  hear  and  determine  the 
motion  for  new  trial  is  appealable  under  Code 
Civ.  Proc.  §  963,  as  amended  by  St  1915,  p. 
209,  as  a  special  order  made  after  final  judg- 
ment, for  the  order,  if  erroneous,  subjected 
appellants  under  a  Toid  proceeding  to  a  final 
judgment  disposing  of  their  rights,  and  the  er- 
ror could  not  be  corrected  on  appeal  from  the 
order  on  the  motion  for  new  trial,  for  the  relief 
to  which  appellants  were  entitled  was  not  re- 
versal, but  vacation  of  the  order  and  a  remand 
of  the  matter  for  a  hearing  before  a  qualified 
judge. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  517,  521;    Dec.  Dig.  «=» 

2.  Judges  «=»51(1)— Dibqualotcatioh— Pbo- 

OKEDINO. 

One  filing  an  affidavit  alleging  the  diaqnali- 
fication  of  a  judge  to  sit,  whUe  entitled,  under 
Code  Civ.  Proc.  §  170,  to  have  counter  af- 
fidavits by  the  judge  filed  before  hearing,  may 
waive  that  right. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  i§  224,  225;   Dec.  Dig.  <8=>51(1).] 

S.  Jtjooks  «s951(1)— AnriDAVixa  or  Disqxiai.- 

IFICATION. 

Where  appellants'  counsel,  who  filed  an  affi- 
davit setting  forth  the  disqualification  of  the 
judge  to  proceed  with  the  hearing,  agreed  that 
the  counter  affidavit  of  the  judge  might  be  filed 
at  any  time,  the  right  to  usist  on  the  strict 
statutory  procedure  requiring  t!be  filing  of 
counter  affidavits  before  hearing  was  waived, 
and  an  affidavit  filed  after  hearing  was  in  time. 
[Ed.  Note.— For  other  cases,  see  Judges, 
Cent.  Dig.  SS  224,  225;    Dec.  Dig.  <8=»51(1).] 

4.  Judges  <3=51(3)  —  Dibqtjaufication  — 
CouNTEB  Affidavits. 
Under  Code  Olv.  Proc.  J  170,  providing  for 
dis<iualificat)on  of  a  judge  for  interest,  for  re- 
lationship to  parties  or  attorneys,  or  former 
participation  in  the  case  as  an  attorney,  a 
judge  18  not  disqualified  by  an  affidavit  in  sup- 

gort  of  a  motion  to  call  in  another  judge,  stat- 
ic that  he  had  been  appointed  by  the  Governor, 
a  bitter  enemy  of  one  of  the  moving  parties, 
that  the  Governor's  son  was  of  counsel  in  the 
case,  iind  that  the  judge,  though  of  little  experi- 
ence, had  consented  to  try  the  matter,  where 
the  allegations  of  prejudice  were  contradicted 
by  an  affidavit  of  the  judge,  for  constructive 
bias  is  not  recognized  by  the  statute. 

[Bd.   Note. — For    other    cases,    see    Judges, 
Cent  Dig.  i§  227,  228;  Dec  Dig.  «e351(8).] 

6.  Affbai,  aitd   Ebbob  «s»185(3)— Rxviiew— 

Matiebs  Rbvikwabijc. 
On  appeal  from  an  order  of  the  judge  re- 
fusing to  call  in  another  judge  on  the  ground  of 
his  disqiiaUflcation,  the  question  of  the  juris- 
diction of  the  judge  to  hear  the  proceeding 
cannot  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Gent  Dig.  {  1166;  Dee.  Dig.  «=»186(8).] 

Department  2.  Appeal  trom  Superior 
Court,  Kem  County;  Howard  A.  Peairs, 
Judge. 


Action  by  the  Mercantile  Trust  Company 
of  San  Frandaco,  a  eorporatloa,  against  the 
Sunset  Road  Oil  Company  and  others,  de- 
fendants, In  which  the  Kem  Valley  Bank, 
by  W.  R.  Williams,  cross-complained  against 
the  Sunset  Road  Oil  Company,  W.  S.  Tevls, 
and  others,  and  In  which  W.  R.  Wllllama,  as 
Superintendent  (rf  Backs  of  the  State  of 
California,  Intervened.  From  an  order  deny- 
ing their  motion  to  call  In  anotlier  judge  to 
determine  the  motion  for  new  trial,  the  Sun- 
set Road  Oil  Company  and  W.  S.  Tevls  and 
others  appeal.    Affirmed. 

Gavin  McNab  and  R.  P.  Henshall,  both  of 
San  Frandaco,  for  appellants.  Hiram  W. 
Johnson,  Jr.,  of  San  Frandsco,  A.  A.  De 
Llgne,  of  Sacramento,  and  Donzel  Stoney, 
WUllam  Denman,  and  G.  S.  Arnold,  all  of 
San  Frandsco,  for  respondent 

MBLVIN,  J.  Sunset  Road  Oil  Company, 
W.  8.  Tevls,  and  other  defendants  appeal 
from  an  order  overruling  an  objection  fty 
appellants  to  the  bearing  by  Judge  Peain 
of  a  motion  for  a  new  trial  made  by  the 
cross-complainant,  Kem  Valley  Bank,  and  the 
Intervener,  the  superintendent  of  banks,  and 
denying  their  motion  to  have  some  other 
Judge  called  to  preside  at  the  hearing  of  the 
motion  for  a  new  trial. 

The  cause  was  tried  before  Judge  O.  W. 
Nlcol  of  Tuolumne  county,  who  presided  by 
consent  of  all  the  parties  instead  of  one  of 
the  judges  resident  in  Kem  coanty.  After 
the  trial  of  the  case  Judge  Peairs'  was  ap- 
pointed to  the  superior  bench,  and  appellants 
made  a  motion  and  an  objection  under  sedlon 
170,  Code  of  Civil  Procedure.  An  affidavit 
was  filed  alleging  Judge  Peairs'  bias  and 
prejudice,  counter  affidavits  were  prepared 
and  presented,  and  Judge  Peairs,  denying  the 
prayer  of  appellants,  proceeded  to  bear  and 
determine  the  motlcn  for  a  new  trial. 

[11  Respondents  insist  that  this  court  lacks 
juriBdlctlMi  to  hear  this  appeal  because,  they 
say,  an  order  denying  a  motion  to  call  in  an- 
other Judge  is  not  a  "spedal  order  made 
after  final  Judgment,"  and  is  not,  therefore, 
appealable  under  the  provisions  of  section 
963,  Code  of  Civil  Procedure,  as  that  statute 
existed  prior  to  the  amendment  of  1915  (St. 
1915,  p.  209).  They  say  that  any  errors  com- 
mitted by  the  court  In  denying  sudi  a  motion 
are  reviewable  on  an  appeal  from  the  order 
granting  the  motion  for  a  new  trlaL  An  or- 
der granting  the  motion  for  a  new  ti'lal  has 
been  made  In  this  case,  and  an  appeal  there- 
from Is  pending.  Respondent  relies  upon 
such  cases  as  Kaltschmldt  v.  Weber,  136  Cal. 
675,  69  Pac.  497,  and  Murphy  v.  StelUng, 
138  Cal.  641,  72  Pac.  176,  which  announce 
the  rule  that  an  order  granting  relief  under 
section  473,  Code  of  Civil  Procedure,  to  one 
in  default  in  presenting  a  bUl  of  exceptions 
for  settlement  within  the  time  required  by 
law  is  not  appealable  separately  "as  a  spe- 


4s>For  other 
160P.-35 


I  sam*  topte  and  KBT-NUUBSB  In  all  Kay-Numbered  DlgMts  and  Indi 

Digitized  by 


i«SM^  T 

yXiOogle 


646 


160  PACIFIC  BEPORTES 


{CtL 


dal  order  made  after  final  Jndgment,"  while 
an  order  refnsing  anch  relief  la  so  appeal- 
able. We  find  no  analogy  between  tbla  ap- 
peal and  the  one  attempted  in  ELaltschmldt 
V.  Weber,  anpra;  nor  does  Oriess  t.  State 
Investment  A  Insurance  Co.,  03  GaL  411,  28 
Paa  1011,  support  respondent's  position.  In 
the  case  last  mentioned  there  was  an  effort 
to  appeal  from  an  order  denying  a  motion  to 
dismiss  a  motion  for  a  new  trial.  It  was  de- 
clared by  this  court  that  such  an  order  la 
not  appealable  because  the  refusal  to  dismiss 
a  motion  for  a  new  trial  does  not  dispose  of 
the  motion  itself,  and  until  some  order  is 
made  by  the  trial  court,  which.  In  effect, 
grants  or  denies  the  motion  for  a  new  trial, 
neither  party  la  aggrieved,  and  there  Is  noth- 
ing to  appeal  from.  But  in  the  case  at  bar 
the  order  refoaing  to  call  another  Judge  to 
the  hearing  of  the  motion  for  a  new  trial. 
If  erroneous,  subjected  the  appellant  under 
a  void  proceeding  to  a  final  Judgment  dispos- 
ing of  his  rights.  If  error  was  committed  it 
was  not  such  as  might  be  corrected  on  ai>- 
peal  from  the  order  subsequently  made  grant- 
ing the  motion  for  a  new  trial  by  reversing 
that  order  on  appeal,  bat  the  proper  order 
to  be  made  by  this  court  would  be  one  pro- 
nouncing void  the  order  denying  the  motion 
to  disqualify  the  Judge.  This  would  operate 
not  to  reverse  the  order  granting  a  new 
trial,  but  to  vacate  it  and  send  the  matter 
back  for  a  hearing  before  a  qualified  Judge. 
Keating  v.  Keating,  169  OaL  75^760,  147 
Pac.  974. 

In  Estate  <a  Friedman.  171  OaL  481,  15S 
Pac  918,  an  appeal  similar  to  this  one  was 
taken.  It  was  the  only  appeal  then  before 
the  court  in  that  proceeding,  and  while  the 
rl(^t  of  appellants  to  a  separate  appeal  from 
the  order  there  considered  was  not  ques- 
tioned, we  think  the  court  properly  assumed 
Jurisdiction  of  the  controversy. 

We  will  therefore  decide  this  appeal  on  its 
merits.  It  is  not  necessary  to  discuss  here 
the  details  of  the  litigation  in  the  superior 
court,  aa  certain  appeals  are  pending  from 
the  Judgment  and  from  the  order  granting 
the  motion  for  a  new  trial.  The  cause  was 
tried  in  the  superior  court  of  Kern  county, 
Judge  Nicol  of  Tuolumne  county  presiding. 
After  Judgment  motions  for  new  trial  were 
made  by  certain  of  the  litigants,  and  Judge 
Nicol  settled  the  statement  on  motion  for  a 
new  trial.  Subsequently  the  Hon.  Howard  A. 
Peairs  was  appointed  Judge  of  the  superior 
court  of  the  state  of  California,  in  and  for 
the  county  of  Kern.  On  October  24,  1918, 
the  motions  of  the  Kem  Valley  Bank  and  of 
the  superintendent  of  banks  for  a  new  trial 
of  the  action  so  far  as  they  were  concerned 
were  called  for  hearing  before  Judge  Peairs. 
Thereupon  the  appellants  objected  to  Judge 
Peairs  and  moved  that  he  forthwith  secure 
the  services  of  some  other  Judge  to  preside 
at  the  hearing  as  required  in  proper  cases 
by  section  170,  Code  of  Civil  Procedure.   This 


motion  was  supported  by  the  aflldavlt  of 
Gavin  McNab,  Esq.,  one  of  the  attorneys  for 
Sunset  Road  Oil  Company,  W.  8.  Tevls,  and 
others.  In  this  affidavit  it  was  directly 
charged  that  the  Judge  was  biased  and 
prejudiced  against  one  of  the  parties  to  the 
action,  Mr:  William  S.  Tevls.  It  also  con- 
tained charges  of  constructive  Mas  and  preju- 
dice on  the  part  of  the  Judge  against  Mr. 
Tevls,  based  upon  allegations  which  were  in 
substance  as  follows:  The  €k>vemor  of  Cali- 
fornia, who  appointed  Judge  Peairs,  was  a 
bitter  enemy  of  Mr.  Tevls  and  of  Mr.  Mc- 
Nab, and  as  attorney  for  the  defendants  in 
some  criminal  proceedings  Instituted  by  Mr. 
Tevls  against  them  he  had  filed  affidavits 
abusing  Mr.  Tevls.  The  Governor's  son  was 
one  of  the  attorneys  in  this  case  for  the  su- 
Iierintendent  of  banks,  who  was  also  one  of 
the  Gtovemor's  appointees.  It  was  also  al- 
leged in  the  affidavit  that  Instead  of  bring- 
ing the  motion  on  for  hearing  before  the 
Judge  who  tried  the  case  and  settled  the 
bill  of  exceptions,  counsel  had  solicited  Judge 
Peairs  to  hear  the  motion,  and  that  he  had 
granted  their  request,  although  he  was  a 
Judge  of  very  little  experience,  and  the  rec- 
ord in  the  case  was  more  than  10,000  pages 
long.  The  moving  parties  also  offered  to 
consent  to  a  hearing  before  any  Judge  who 
had  been  elected  by  the  people  and  who  then 
presided  in  any  one  of  certain  speclfled 
counties — a  total  of  about  80  Jtidges. 

On  the  day  when  the  affidavit  was  pre- 
sented and  read  to  the  Judge,  <H?po8ing  coun- 
sel filed  an  affidavit  In  response  to  It,  by  A. 
A.  De  Ligne,  Esq.,  one  of  the  attorneys  for 
the  superintendent  of  banks  of  the  state  of 
California.  Among  the  averments  contained 
In  this  document  were  those  to  the  effect  that 
the  Governor  of  California  had  selected  and 
appointed  Judge  Peairs  only  because  of  his 
fitneas,  and  not  to  Influence  Judgments  in 
this  or  other  cases ;  that  the  superintendent 
of  banks  took  no  part  in  the  selection  of  the 
said  Judge;  that  the  Governor's  son,  al- 
though an  attorney  of  record  in  this  case^ 
had  never  taken  any  part  nor  rendered  any 
services  tn  the  action  since  the  filing  of  the 
pleadings ;  that  the  compensation  of  the  Gov- 
ernor's son  was  in  no  manner  contingent  uptn 
the  outcome  of  the  action;  and  that  the  chief 
executive  officer  of  California  was  not  iur 
fluenced.  In  his  appointment  of  Judge  Peairs, 
by  bias  or  prejudice  against  Mr.  W.  S.  Tevls 
nor  against  any  other  person,  whereby  said 
W.  S.  Tevls  or  any  other  person  could  not 
have  a  fair  and  impartial  hearing  on  the 
motion.  There  were  other  allegations  im- 
pugning the  motives  of  opposing  counsel  in 
seeking  a  hearing  before  some  Judge  not  of 
Kem  county,  but,  as  they  are  immaterial 
to  the  Issues  Involved  we  wlU  not  discuss 
them. 

After  the  reading  of  Mr.  De  Ligne's  af- 
fidavit, Mr.  Stoney,  one  of  his  associates, 
called  the  court's  attention  to  the  fact  that. 
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nder  the  decisloDs  of  tbls  court  a  Judge 
aiglit  properly  file  an  affidavit  touching 
he  matter  of  his  alleged  prejudice.  Then 
lie  following  proceedings  were  had: 

"The  Court:  The  court  will  state  that  it  hai 
ibsolutely  no  knowledge  of  the  facts  connected 
with  this  case.  I  am  not  acquainted  with  the 
SLttomeys,  nor  am  I  acquainted  with  the  facts, 
and  leaving  aside  the  affidarit  filed  by  Mr.  Mc- 
Nab,  I  have  no  possible  reason  for  any  bias  or 
prejudice  in  the  case.  Concerning  the  affida- 
vit itself,  I  will  make  no  comments.  If  the 
counsel  in  the  case  desire  to  stipulate  that  the 
matter  be  heard  before  some  other  Judge,  it 
will  relieve  me  of  a  great  deal  of  work,  but  in 
so  far  as  making  an^  ruling  in  the  case  upon  the 
ground  that  I  am  biased  or  prejudiced,  it  would 
not  be  possible.  If  the  counsel  desire  an  affi- 
davit from  me  to  that  effect  and  will  prepare  it, 
I  wiU  take  a  recess  of  the  court  for  such  time 
as  deemed  necessary. 

"Mr.  Stoney:  If  Mr.'  Henshall  will  stipulate 
that  the  affidavit  wiU  be  dispensed  with,  but 
that  the  statement  of  the  court  may  be  regard- 
ed as  an  affidavit,  we  say  that  there  will  be  no 
necessity  for  the  making  of  the  affidavit. 

"The  Court:  I  wish  to  say  to  counsel  that  I 
have  no  desire  to  hear  the  matter,  but  that  I 
am  not  disqualified  in  any  manner. 

"Mr.  Henshall:  I  do  not  think  that  a  request 
like  that  should  be  made  of  me.  I  do  not  think 
I  should  be  called  upon  to  do  it. 

"Mr.  Stoney:   I  will  ask  you  to  stipulate  that 
if  the  affidavit  is  filed  to-day,  it  may  be  deemed 
to  have  been  filed  at  this  time. 
"Mr.  Henshall:   It  can  be  filed  at  any  time." 

After  some  further  conversation  between 
court  and  counsel,  which  we  need  not  repro- 
duce here,  a  short  recess  was  had,  and  upon 
the  reconvening  of  court  the  following  oc- 
curred: 

"The  Court:  I  will  say,  gentlemen,  that  1 
have  carefully  read  the  affidavit  of  BIr.  McNab, 
and  there  are  no  features  of  this  affidavit 
wortHy  of  consideration,  except  those  relating 
to  the  trial  judge,  O.  W.  Nicol;  that  under  the 
stipulation — the  last  clause  of  that  affidavit  ask- 
ed this  court  to  designate  some  other  Judge 
to  hear  this  motion  for  a  new  trial,  which  if 
I  sboold  do.  under  the  affidavit  as  filed  would 
be  a  reflection  upon  Judge  Nicol,  which  could 
hot  be  said  to  be  the  case,  when  I  set  this 
matter  for  hearing  before  this  court,  as  I  had 
no  knowledge  at  that  time  of  the  fact  that  it 
had  been  tried  before  any  judge  other  than 
Judge  Bennett.  The  derk  of  the  court  here 
can  tell  yon  that  I  had  not  opened  Mr.  Shaw's 
letter,  and  knew  nothing  of  the  facta  of  the 
case  when  I  set  it  for  this  date,  and  in  view  of 
all  the  circumstances,  and  considering  the  affi- 
davit, I  will  hear  the  motion  for  a  new  trial. 

"Mr.  Henshall:  I  understand  that  the  objec- 
tion was  formally  overruled? 

"The  Court:    It  is. 

"Mr.  Henshall:  And  that  the  motion  to  call 
in  another  Judge  under  section  170,  Code  of 
Civil  Procedure,  is  denied. 

"The  Court:  It  is." 

A  formal  order  embodying  the  substance  of 
ibe  oral  statement  of  the  Judge  was  there- 
upon entered  In  the  minutes  of  the  court 
One  of  the  paragraphs  of  said  order  was  as 

followe: 

"Punuant  to  stipulation  of  counsel  for  re- 
ipectiTe  parties,  including  R.  P.  Henshall  and 
Donzel  Stoney,  m  open  court,  it  is  by  the  court 
ordered  that  the  affidavit  of  the  court  in  an- 
swer to  the  affidavit  of  Oavin  McNab  hereto- 
fore filed  be  presented  later  and  considered  as 
filtd  at  this  One." 


The  court  then  proceeded  to  beer  argument 
on  the  motion  for  new  trlaL  This  hearing 
was  continued  from  time  to  time  pursuant 
to  regular  adjournments.  One  of  the  days 
upon  which  argument  was  heard  was  Novem- 
ber 10,  1913,  and  on  that  day  in  the  presence 
of  the  attorneys  for  all  of  the  Interested  par- 
ties the  affidavit  of  Judge  Pealrs  was  "pro- 
duced In  open  court  and  filed  with  the  clerk 
of  said  court,  and  said  derk  of  said  court  did 
then  and  there  deliver  to  and  serve  upon 
each  of  the  said  attorneys,  R.  P.  Henshall, 
T.  O.  Toland,  and  A.  B.  Shaw,  a  copy  there- 
of, and  such  service  and  such  filing  was  had 
and  done  with  the  full  knowledge  of  all  of 
said  attorneys  and  without  objection  of  any 
kind  thereto." 

[2-4]  This  affidavit,  dated  November  8, 
1913,  contained  emphatic  denial  by  Judge 
Pealrs  of  any  bias  or  prejudice  against  the 
litigants  objecting  to  his  presiding  at  the 
hearing  of  the  motion.  The  Judge  deposed 
that,  while  he  had  been  regularly  appointed 
by  the  Governor  of  California,  that  official 
had  never  discussed  nor  mentioned  this  ca^e 
nor  any  litigation  of  any  kind  pending  in 
Kern  county;  that  he  had  no  knowledge  of 
the  Governor's  hatred  toward  W.  S.  Tevls 
nor  any  other  party  to  the  action  except  such 
information  as  he  received  from  Mr.  McNab's 
affidavit;  that  if  such  feeling  existed  he 
was  not  prejudiced  by  it;  tliat  the  fact  of 
the  Governor's  son  being  connected  with  the 
case  would  not  cause  prejudice  nor  bias  for 
or  against  any  litigant  in  the  case;  that  he 
was  not  aware  of  any  Interest  in  the  case  on 
the  part  of  the  state's  chief  executive  of- 
ficer, but  that  if  such  interest  did  exist  it 
would  cause  no  bias  nor  prejudice  in  the 
mind  of  the  affiant ;  and  that  his  sole  desire 
was  to  see  the  laws  applied  to  the  facts  in 
this  cause  with  equal  and  exact  Justice  to  all 
the  parties. 

The  appellants  contend  that  under  the  au- 
thority of  certain  decisions  of  this  court, 
notably  Bassford  v.  Earl,  162  Cil,  115,  121 
Pac.  395,  there  was  no  sufficient  contradiction 
of  the  affidavit  asserting  the  Judge's  preju- 
dice at  the  time  when  the  motion  under  sec- 
tion 170,  Code  of  Civil  Procedure,  was  de- 
nied. Undoubtedly  under  our  statute,  the 
qualification  of  the  Judge  to  preside  in  a  case 
where  sworn  objection  is  made  on  the  ground 
of  his  alleged  prejudice,  must  be  tried  on 
affidavits,  and  the  judge  must  put  In  the  form 
of  an  affidavit  an  account  of  his  own  state 
of  mind,  if  his  fairness  is  called  In  question, 
but  in  this  case  cojmsel  waived  the  filing  of 
a  formal  affidavit  until  such  time  as  the  court 
might  conveniently  put  in  form  and  solemn- 
ly swear  to  a  statement  substantially  equiva- 
lent to  the  declaration  which  he  had  made 
in  open  court  The  petitioners  were  entitled 
to  have  the  allegations  of  prejudice  contain- 
ed in  Mr.  McNab's  affidavit  traversed  by 
the  judge's  affidavit  before  there  should  be 
a  decision  upon  their  motion,  but  tills  was  a 
right  which  they  might  waive,  and  thejc  did       j 
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walye  It  Mr.  Stoney  asked  a  sUptdatlon 
that  U  the  affidavit  shonld  be  filed  the  day 
of  the  hearing  It  might  be  deemed  to  hare 
been  filed  at  the  hour  of  the  hearing.  Op- 
posing counsel  with  great  generosity  said: 
"It  can  be  filed  at  any  time."  Subsequently 
when  asked  to  stipulate  that  the  judge  might 
have  five  days  In  which  to  file  the  affidavit 
he  said:  "Anything  that  the  court  desires  to 
do  In  that  regard  will  have  no  opposition 
from  me."  This  amounted  to  a  waiver  of 
the  strict  letter  of  the  statutory  require- 
ment It  was  entirely  analogous  to  an  agree- 
ment that  the  court  may  proceed  without  the 
formal  presentation  of  a  pleading  the  sub- 
stance of  which  Is  known  to  both  parties. 
Such  arrangements  are  common  In  the  prac- 
tice of  law,  and  many  times  the  filing  of  a 
formal  amended  complaint  or  answer  follows 
the  actual  decision  of  the  cause. 

The  affidavits  on  behalf  of  the  respondents 
were  sufficient  to  support  the  ruling  of  the 
court,  refusing  to  call  another  Judge.  We  find 
no  uncontradicted  assertion  of  bias,  nor  was 
there  a  showing  of  constructive  Mas  suffi- 
cient to  support  the  motion.  Section  170, 
Code  of  Civil  Procedure,  points  out  three 
classes  of  cases  in  which  a  Judge  may  be 
disqualified.  They  are  (1)  interest  In  the 
case ;  (2)  relationship  to  a  party  or  attorney ; 
and  (3)  former  participation  as  an  attorney ; 
and  "constructive  bias"  is  not  one  of  them. 

[{]  Appellants  farther  argue  that  since 
Judge  Nlcol  had  been  called  to  try  the  case 
Judge  Peairs  never  acquired  jurisdiction  to 
hear  any  phase  of  it  but  that  is  a  question 
which,  if  pertinent  at  all,  could  not  be  rais- 
ed on  the  motion  before  the  court  It  might 
hare  been  raised  by  some  other  appropriate 
proceeding,  but  the  only  question  presented 
by  this  record  is  the  correctness  or  incorrect- 
ness of  the  ruling  declining  to  call  in  anoth- 
er Judge.  That  question  was  determined  ui>- 
on  conflicting  testimony,  and  we  will  not  dis- 
turb the  court's  ruling,  as  we  do  not  find 
any  abuse  of  discretion.  We  fail  to  see  how 
the  appointment  of  a  judicial  officer  by  a 
Governor  would  even  have  a  tendency  to 
cause  the  former  to  adopt  all  the  lattei^s 
prejudices  and  to  decide  cases  not  according 
to  law,  but  In  a  manner  which  he  might  think 
pleasing  to  the  appointing  power. 

The  order  is  affirmed. 

We  concur:  HENSHAW,  X;  LORIOAN.J 


In  re  HUGHSON*S  ESTATE. 

BRIOBAM  v.  HUGHBON  et  aL 

(Sac.  2496.) 

(Supreme  <3ourt  of  Calif oraia.    Oct  11,  1016. 

Rehearing  Denied  Nov.  10,  1916.) 

1.   BfARBIAQE    ®=>39— PBOCEKDINO    TO     DeTEB- 

MINE  Hbibbhip— Issues,  Proof,  and  Yabi- 

ANCE. 
In  a  proceeding  under  Code   Civ.  Proc.   § 
1664,  to  determine  heirship  to  a  decedent  whose 


estate  was  in  administration,  where  pUntifl 
sought  to  establish  her  position  aa  the  widow 
of  decedent  alleged  her  marriage  to  him  and 
the  continuance  of  her  status  as  uis  wife  to  hit 
death,  and  where  defendants  denied  the  mar- 
riage aa  pleaded  and  that  the  plaintiC  was  his 
widow  by  averring  that  one  of  the  defendanti 
was  his  wife  at  his  death,  the  defendants,  bj 
relying  upon  the  presumption  that  a  marriasc 
being  proven  stands  as  valid  until  proof  of  ■ 
prior  unrevoked  marriage,  were  not  seeking  t« 
change  their  pleading  or  position  or  to  snbsti- 
tute  presumptions  for  proven  facts. 

[Ed.  Note. — For  other  cases,  see  Harriage, 
Cent  Dig.  |§  56,  B7;    Dec  Dig.  «=>39.] 

2   Mabbxaob    ^=>40(11)— Continuascs— Pbb- 

SUMPTION  AND  BUBDEN  OF  PbOOF. 

In  a  proceeding  under  Code  Civ.  Proc.  | 
1664,  to  determine  heirship  of  a  decedent,  plaio- 
tiff,  alleging  her  marriage  to  him  and  the  con- 
tinuance of  her  status  as  his  wife  to  the  time 
of  his  death,  had  the  burden  of  proving  that 
his  subsequent  marriage  was  void,  and  that  ha 
own  earlier  marriage  to  him  had  not  been  set 
aside  by  divorce  or  annulment  so  that  at  his 
death  sue  was  his  wife  by  virtue  of  a  lawfol 
and  subsisting  marriage;  and  it  was  not  in- 
cumbent upon  the  defendants  to  show  that 
decedent  had  been  divorced  prior  to  his  second 
marriage. 

[Ed.  Note.— For  other  eases,  see  Marriage, 
Cent  Dig  |  68:   Dec  Dig.  (8=940(11).] 

3.  Masbiaob  «=s»40(1,   U)— VAtlDOT  — Pbi- 

SUltPTION. 

A  ceremonial  marriage  having  been  proven 
is  to  be  presumed  lawful  and  vahd  until  strong 
proof  to  the  contrary,  and  the  person  assert- 
ing its  invalidity  by  reason  of  a  former  mar- 
riage has  the  burden  of  proving  that  the  first 
marriage  had  not  ended  before  the  second  mar-  j 
riage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  B8,  68;  Dec.  Dig.  «S=>40(1, 11^1 

4.  Mabbiaqb  ^a>6(Kl) — Suffioienct  of  Evi- 

DXNOB. 

In  a  proceeding  under  Code  Civ.  Proc  i 
1664,  to  determine  plaintiff's  status  as  the  wid- 
ow of  a  decedent,  opposed  by  a  defendant  claim- 
ing to  be  his  surviving  wife,  evidence  heUi  to 
sustain  a  finding  that  the  plaintiff  was  not 
decedent's   wife   at  the   time   of  his   death. 

[Ed.  Note. — For  other  cases,  see  Biarriage, 
Cent  Dig.  K  79,  83,  88,  89;  Dec  Dig.  «=» 
50(1).] 

In  Bank.  Appeal  from  Superior  Court 
Stanislaus  County;    U  W.  Fulkerth,  Judge. 

Proceeding  to  determine  heirship  by  Julia 
J.  Brigham  against  Luella  R.  Hugbson,  as 
administratrix  of  the  estate  of  Hiram  Hugh- 
son,  deceased,  and  others.  Judgment  for  de- 
fendants, motion  for  new  trial  denied,  and 
plaintiff  appeals.    Affirmed. 

Frank  J.  Gordon,  of  Oakland,  Welles  Whlt- 
more,  of  San  Francisco,  and  J.  J.  Van  Hov- 
enberg,  of  Oakland,  for  appellant  J.  W. 
Hawkins,  of  Modesto,  Geo.  F.  McNoble  and 
Nutter  &  Orr,  all  of  Stockton.  Griffin  &  Carl- 
son and  Hatton  &  Scott,  aU  of  Modesto,  and 
Thomas,  Beody  &  Lanagan  and  J.  Lauagan, 
all  of  San  Francisco,  for  resiKindenta. 

MELYIN,  J.    Julia  J.  Brigham  Instituted    \ 
a  proceeding  under  section  1664  of  the  Code 
of   Civil   Procedure   to   determine    heirship 
to  Hiram  Hoghson,  deceased,  whose  estate  ! 
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had  been  for  more  than  one  year  In  pro- 
cess of  administration.  After  appropriate 
proceedings  to  bring  In  all  Interested  persons 
Uie  said  Jnlla  J.  Brlgbam  became  the  plain- 
tiff by  filing  a  pleading  In  which  she  assert- 
ed that  she  was  the  anrrlvlng  wife  of  Hiram 
Hughson  by  virtue  of  a  marriage  by  and  be- 
tween herself  and  said  Hnghaon  contracted 
In  the  state  of  New  York  on  the  27th  day  of 
October,  1860,  and  continuing  and  subsisting 
DotU  the  death  of  said  Hiram  Hughson,  on 
January  15,  1811.  This  pleading  was  an- 
swered by  Iiuella  R.  Hughson,  who  asserted 
that  Bhe  was  the  surviving  wife  of  Hiram 
Hughson,  and  by  her  ten  children  who  claim- 
ed Interest  In  the  estate  as  legitimate  heirs 
of  the  said  Hiram  Hughson. 

After  trial  Judgment  was  given  in  favor 
of  the  defendants.  From  said  judgment  and 
from  an  order  denying  her  motion  for  a  new 
trial,  the  plaintiff  appeals. 

The  findings  of -the  court  disclose  a  very 
remarkable  story.  On  the  27th  of  October, 
1860,  In  the  town  of  Norwich,  county  of 
Chenango,  state  of  New  York,  Hiram  Hugh- 
son  and  Julia  J.  Porter,  this  plaintiff,  were 
lawfully  Joined  la  the  bonds  of  matrimony 
by  a  ceremonial  marriage  duly  performed. 
In  February,  1861,  Hiram  Hughson  left  his 
wife,  near  Chenango  Forks  in  the  state  of 
New  York,  came  by  steamer  to  California, 
and  never  thereafter  lived  with  her.  During 
his  lifetime  she  never  heard  from  him  direct- 
ly or  Indirectly  after  his  departure  from 
Chenango  Forks.  About  February  1,  1864, 
she  left  New  York  and  went  to  Hongkong, 
China,  where  she  was  united  to  one  Ellas  J. 
Manning  by  a  ceremonial  marriage  duly  sol- 
emnized according  to  law.  Thereafter  four 
children  of  this  union  were  bom.  In  1866, 
the  Mannings  and  their  family  left  China 
and  went  to  Chenango  Forks,  where  they 
resided  until  a  time  shortly  before  Mr.  Man- 
ning's death,  which  occurred  in  Delaware  in 
1S72.  Thereafter  plaintiff  continued  to  live 
near  Chenango  Forks  until  her  marriage  on 
February  16,  1875,  to  Frank  Brlgham  at 
Ureene,  Chenango  county,  N.  Y.  This  was  a 
ceremcHilal  marriage  solemnized  according 
to  the  laws  of  the  state  of  New  York.  As  a 
result  of  this  union  four  children  were  bom. 
Julia  J.  Brlgham  and  Frank  Brlgham  con- 
tinued to  live  together  as  husband  and  wife 
and  to  bold  themselves  out  to  the  world  as 
SDch  until  a  time  following  the  Ist  day  of 
January,  1915.  She  never  knew  that  Hiram 
Hughson  bad  survived  the  voyage  from  New 
I'ork  and  had  reached  and  resided  in  Cali- 
fornia until  early  In  the  year  1914,  when  she 
learned  of  bis  death.  The  court  also  found 
that  plaintiff  entered  into  the  marriage  rela- 
tions with  Manning  in  Hongkong  and  with 
Brigham  in  New  York  in  good  faith,  and  that 
Bhe  had  good  and  sufficient  reasons  to  be- 
Uere  that  Hiram  Hughson  was  dead.  There 
were  epedflc  findings  that  plaintiff  before  her 
marriage  to  Manning  acted  In  the  highest 
good  talth  both  in  law  and  in  fact  to  ascer- 


tain whether  her  first*  husband  w«a  living  or 
dead,  and  that: 

"She,  the  said  Julia  J.  Brlgham,  was  before 
her  marriage  to  the  said  Ellas  J.  Manning  and 
also  before  her  marriage  to  tiie  ■ai4  Frank 
Brigham,  deceived  as  to  the  existence  of  her 
first  husband,  said  Hiram  Hughson,  by  a  falsa 
report  of  his  death,  which  said  report  bad  been 
communicated  to  her  by  persons  in  whom  she 
had  confidence  and  upon  whose  statements  ehe 
had  a  right  in  good  faith  to  rely  for  truthful 
statements,  whicn  said  statements  she  did  rely 
upon  to  be  true  in  all  respects," 

The  court  also  found  that  Hiram  Hugh- 
son  and  Luella  B.  Avery  were  lawfully  and 
by  doe  solemnization  married  at  Stockton, 
Cal.,  November  21,  1864,  and  continued  to 
be  such  husband  and  wife  until  his  death  in 
1911.  It  was  found  that  they  lived  before  the 
world  as  married  peoide,  raised  a  large  fami- 
ly, and  worked  together  diligently  and  faiths 
foUy  to  accumulate  the  ample  fortune  which 
was  theirs  at  the  time  of  Mr.  HugluKW's 
death.  There  were  further  findings  that  at 
the  time  of  the  wedding  of  Hiram  HnghsoO' 
and  IiueUa  R.  Avery  there  was  no  legal  im- 
pediment to  their  contracting  such  marriage; 
that  JoUa  J.  Brlgham  was  not  the  wife  of 
Hliam  Hughson  at  any  time  on  or  after 
November  21,  1864;  and  that  she  was  the 
legal  wife  of  Frank  Brigham  from  the  time 
of  her  marriage  to  him  in  1875  to  and  until 
January  1,  1916,  a  time  following  the  com- 
mencement of  this  proceeding  to  determine 
heirship.  The  court  made  elaborate  findings 
upon  nuiny  matters  connected  with  the  ad- 
ministration of  the  estate  and  with  the  in- 
terests of  the  widow,  Luella  B.  Hughson  and 
her  children,  but  it  is  not  necessary  to  re- 
view them  in  the  light  of  the  coodnedon 
which  we  have  reached. 

[1,2]  Respondent  confidently  depends' upon 
the  strength  of  the  presumption  which  pre- 
vaihs  in  this  state  that  a  ceremonial  mar- 
riage having  been  proven,  it  is  to  be  treated 
as  lawful  until  there  is  strong  proof  to  the 
contrary;  the  burden  of  proof  being  upon 
tbe  person  asserting  its  invalidity.  But 
appellant,  while  conceding  that  the  authori- 
ties do  seem  to  sustain  the  rule  regarding 
the  validity  of  marriage  for  which  respond- 
ent contends,  resists  the  application  of  the 
presumption  to  the  facts  of  this  case  upon 
the  ground  that  the  question  of  a  possible 
divorce  of  plaintiff  from  Hiram  Hughson  was 
not  litigated.  Appellant  insists  that  the  case 
was  tried  upon  the  theory  by  respondents 
that  she  and  Hiram  Hughson  never  had  been 
married,'  and  that  the  finding  to  the  con- 
trary is  a  complete  overthrow  of  their  posi- 
tion, and  is  fatal  to  their  case.  She  cites 
numerous  authorities,  among  them  Brusie  v. 
»ates,  96  Cal.  265-268,  81  Pac.  Ill,  to  the 
effect  that  a  litigant  may  not  assume  a  posi- 
tion at  variance  with  his  pleadings.  It  Is 
also  argued  that  the  denial  by  respondents 
that  there  ever  was  a  marriage  between 
Hughson  and  Miss  Porter  amounts  to  a  deni- 
al that  there  ever  was  or  could  have  been  a 
divorce.    Appellant  also  asserts  that  ^s  ttuu.^!^ 
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record  shows  Hiram  Hnghson  to- have  been 
the  deserter  and  wrongdoer,  no  presumption 
of  divorce  may  be  Invoked  In  his  favor  or 
In  favor  of  any  one  claiming  through  him. 

But  respondents,  by  relying  upon  the  pre- 
sumption that  a  marriage  being  proven  It 
stands  as  valid  until  proof  of  a  prior  unre- 
voked marriage,  do  not  seek  to  change  their 
pleading  or  position,  nor  to  substitute  pre- 
sumptions for  proven  facts.  And  the  ques- 
tion whether  Hughson  was  a  wrongdoer  or 
not  in  leaving  and  not  returning  to  his  bride 
in  New  York  has  no  place  In  the  discussion 
of  this  particular  point  The  sole  question 
is  this:  Did  plaintiff  meet  the  burden  of 
proof  resting  upon  her  under  her  pleading? 
She  w%s  seeking  to  establish  her  position  as 
the  widow  of  Hiram  Hughson.  To  succeed  It 
would  have  been  necessary  for  her  to  show 
that  at  the  very  moment  of  the  death  of 
Hiram  Hughson  she  was  his  wife  by  virtue 
of  a  lawful  and  subsisting  marriage.  Es- 
tate of  Harrington,  140  Cal.  244-246,  73  Pac 
1000,  98  Am.  St  B«p.  61.  She  had  not  only 
alleged  the  marriage,  but  had  pleaded  the 
continuance  of  her  status  as  the  wife  of 
Hiram  Htighson  to  the  moment  of  his  death, 
and  although  respondents  in  their  answers 
denied  the  marriage  as  pleaded,  they  also 
controverted  the  asserted  position  of  plain- 
tiff as  Hughson's  wife  when  he  died,  by  aver- 
ring that  liUella  B.  Hughson  was  bis  vrtfe  at 
that  time.  The  court  found  In  their  favor. 
It  was  not  incumbent  upon  the  respondents  to 
show  that  Hiram  Hughson  had  been  divorced 
prior  to  his  marriage  to  Lnella.  It  was 
plaintiff's  task  to  prove  that  the  second 
marriage  which  she  attacked  was  void — ^that 
her  own  earlier  marriage  to  Hiram  Hughson 
bad  not  been  set  aside  by  divorce  or  annul- 
ment 

[3]  In  many  of  the  states  of  this  Union  the 
presumption  in  favor  of  the  legality  of  a 
marriage  is  not  overcome  by  mere  proof  of 
an  earlier  ceremony,  but  to  show  the  ille- 
gality of  the  second  marriage  there  must 
be  proof  of  a  continuance  of  the  prior  mari- 
tal relation,  even  when  such  proof  involves 
the  establishment  of  the  negative  proposi- 
tion that  there  has  been  no  divorce.  In 
California  the  principle  announced  more  than 
20  years  ago  by  this  court  in  an  opinion 
written  by  Mr.  Justice  Temple  has  been  con- 
sistently followed  ever  since.  In  that  case 
the  following  language  was  used: 

"It  is  presumed  that  a  person  is  innocent  of 
crime  or  wrong.  Code  Civ.  Proc  f  1063. 
There  is  also  a  presumption,  and  a  very  strong 
one,  in  favor  of  the  le^iUty  of  a  marriage  reg- 
ularly Bolemnized.  Rather  than  hold  a  second 
marriage  invalid  and  that  the  parties  have 
committed  a  crime  or  been  guilty  of  immorality, 
the  courts  have  often  indulged  u  the  presump- 
tion of  death  in  less  than  seven  years,  or,  where 
the  absent  party  was  shown  to  be  alive,  have 
allowed  a  nresumption  that  the  absent  party 
has  procured  a  divorce.  A  more  correct  state- 
ment perhaps  would  be  that  the  burden  is  cast 
upon  the  party  asserting  guilt  or  immorality 
to  prove  the  negative — that  the  first  marriage 
had  not  ended   oefore   the   second   marriage." 


Hunter  v.  Hunter,  111  CaL  261-267,  43  Pat 
7S6,  81  L.  B.  A.  411,  62  Am.  St  Rep.  180. 

In  the  very  recent  case  (In  re  Pnsey's  "Ea- 
tate,  150  Pac.  433) ,  where  a  person  was  seek- 
ing to  show  the  Invalidity  of  the  marriage  of 
petitioner  to  Gertrude  Pusey,  wboae  estate 
was  Involved,  this  court  held  that  even  if 
the  person  attacking  the  sufficiency  of  cer- 
tain purported  divorce  proceedings  could  do 
80   successfully,   it   would  be  necessary  to 
show  additionally  that  petitioner's  undlvorc- 
ed  wife  was  living  when  he  married  Gertrude 
Pusey;    otherwise  there  ootild  be  no  valid 
finding  that  he  was  not  the  latter's  surviving 
husband.    In  Wilcox  v.  Wilcox,  171  Cal.  770, 
155  Pac,  95,  an  action  fi>r  annulment  of  mar- 
riage, it  was  held  that  proof  of  a  marriage 
was  not  overcome  by  evidence  of  an  earlier 
one  without  a  showing  of  the  continuance 
of  the  life  of  both  husband  and  wife  up  to 
the  moment  of  the  second  marriage.    In  Mc- 
Kibbln  V.  McKibbln,  139  Cal.  448,   73  Pac. 
143,  It  was  held  that  proof  of  a  prior  mar- 
riage and  the  continued  Ufe  of  both  spouses 
was  not  sufficient  to  make  a  prima  fade  case 
as  against  a  second  ceremonial  marriage; 
that  there  must  be  further  showing  that  the 
first  marriage  had  not  been  set  aside  by  jo- 
dldal  decree.    The  books  contain  many  sim- 
ilar decisions,  but  it  is  not  necessary  to  go 
outside  of  California  for  authority.    We  will 
refer,  however,  to  the  frequently  dted  case 
of  Maier  v.  Brock,  222  Mo.  74,  120  S.  W. 
1167,  138  Am.  St  Rep. -613,  17  Ann.  Gas.  763, 
which  in  its  facts  is  very  similar  to  the  one 
at  bar.     It  was  a  suit  for  assignment  of   . 
dower.    Plaintiff  had  married  Maler  in  Ger- 
many in  1865.    In  1866  he  left  her  and  came 
to  America.    In  1885  he  visited  Germany,  and 
she  then  saw  him  for  the  last  time.    It  was 
shown  that  in  1872  he  married  another  wom- 
an and  lived  with  her  until  her  death.    In 
1885  he  married  Mary  Baldmff  and   lived 
with  her  until  she  died.    He  then  married 
another  woman  and  was  divorced  from  her. 
In  1902  he  married  Nora  Carl  and    lived 
with  her  until  his  death  in  1904.   The  finding 
of  the  court  in  favor  of  defendants  was  up- 
held.   Many  of  the  leading  cases  were  there 
discussed,  and  upon  the  very  presumption  up- 
on which  respondent  here  depends  the  Judg- 
ment was  upheld. 

[4]  We  conclude  that  the  court  was  Justi- 
fied in  finding  that  the  plaintiff  was  not 
Hughson's  wife  at  the  moment  of  his  death. 
It  therefore  becomes  Immaterial  whether  or 
not  the  court  erred  in  finding  that  under  the 
laws  of  New  York  the  marriage  of  plaintiff 
to  Brigham  was  voidable  merely  and  not 
void;  and  whether  or  not  there  was  error 
in  excluding  proof  that  after  the  commence- 
ment of  the  action  that  marriage  had  been 
annulled  by  the  Judgment  of  another  superior 
court  of  this  state.  Indeed  msmy  Interest- 
ing questions  are  eliminated  from  the  dis- 
cussion when  this  fundamental  finding  is 
upheld.  Having  no  Interest  in  the  estate, 
appellant  la  not  concenied  wttb  tlie  manner  of 
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Its  distribution  nor  with  other  matters  not 
related  to  her  statoa.  Bstate  of  Walden,  168 
CaL  759-761,  146  Pac.  100. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:    ANGKLLOTTI,  O.  J.;  SHAW, 
J.;    HKNSHAW.J. 


ESDWARDS  T.  ABP.     (L.  A.  STTB.) 
(Supreme  Court  of  California.    Oct.  18,  1916.) 
1.  Vbndob  Awn   Pttbohaskk  e=»70  —   Cow- 

TBAOT8— CoWBTBUCnOW, 

Plaintiff  sold  land  on  part  of  whidi  walnut 
trees  were  growing,  under  an  agreement  that, 
as  compensation  for  the  trees,  defendant  should 
pay  a  sum  equal  to  ten  times  the  net  proceeds 
from  the  sale  of  the  walnut  crop.     The  agree- 
ment provided  that  the  harvesting  and  market- 
ing   of  the  crops  should   be  done   under  joint 
supervision  of  the  parties,  but  defendant  was 
admitted   into  possession,  and  no  rights  were 
reserved  to  plaintiff  other  than  to  enter  on  the 
land   to  harvest  the  crop.     Defandtnt  allowed 
his  hogs  to  range  on  the  land  covered  by  the 
walnut  trees,  and  they  ate  up  considerable  of 
the   nuts  which  were  shaken  down  and  were 
ripening  on  the  ground.    Held  that,  in  comput- 
ing the  value  of  the  crop,  such  nuts  should  be 
taken  into  consideration;    plaintiff  being  under 
no    duty  and  hav^g  no  right  to  prevent  the 
hogs  from  going  on  that  part  of  the  land  where 
the  trees  were  located. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  U  102,  106-111;  Dec 
Dig.  <S=970J 

2.  Vendob  and  Pctohaskb  $=»70  —  Con- 

TBACTS— ConSIOEBATIOH. 

In  such  case,  as  the  wrongful  act  of  defend- 
ant prevented  the  nuts  eaten  by  the  hogs  from 
bang  gathered  and  sold,  defendant  eannot  ob- 
ject to  taking  into  account  of  such  nuts  on  the 
theory  that  it  was  not  within  the  contemplation 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  102,  106-111;  Dec. 
Dig.  «=!»70.] 

8.  INTEBKST       «s>199)   —   nNI.n)Tm>ATXD 
AHOXmT. 

Where  the  amomtt  defendant  was  to  pay 
for  walnut  trees  on  land  purchased  was  uncer- 
tain until  judgment  interest  prior  to  the  time 
that  the  amount  was  ascertained  should  not  be 
allowed, 

[Ed.  Mote.— For  other  eases,  see  Interest, 
Cent.  Dig.  i  30;  Dec.  Dig.  «=>19(3).] 

4.  Apfbai,  ard  Exbob  «s»11C1(2)— Rsvaw— 

Rbvbbsai.. 
That  interest  on  the  amount  of  the  judgment 
was  improperly  allowed  from  a  date  prior  to 
the  rendition  of  judgment  does  not  necessitate 
a  reversal,  for  the  error  can  be  remedied  by 
atriking  out  such  item  from  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  449&-4600,  46^-4506; 
Dec.  Dig.  *=»1181(2).] 

Department  2.  Appeal  from  Superior 
Cour,  Kern  County ;  J.  W.  Mabon,  Judge. 

Action  by  B.  L.  Edwards  against  James 
Arp.  From  a  judgment  for  plalntifC  and  or- 
der denying  new  trial,  defendant  appeals. 
Order  affirmed,  and  cause  remanded,  with  di- 
rections to  modify  judgment. 


Kay  it  Siemon,  ot  Bakersfield,  for  appel- 
lant Alfred  Daggett,  of  Vlaalla,  and  T.  M. 
McNamara,  of  Bakersfield,  for  respondent 

LOBIGAN,  J.  As  part  of  the  purchase 
price  of  a  tract  of  land  in  Kern  county,  ap- 
pellant agreed,  by  written  contract,  to  pay  re- 
spondent for  certain  walnut  trees  growing 
thereon  a  som  to  be  determined  as  follows: 
From  the  gross  proceeds  received  from  the 
sale  of  the  crop  of  walnuts  for  the  year  1011 
the  cost  of  harvesting  and  marketing  the 
same  was  to  be  deducted,  and  the  appellant 
was  to  pay  req)ondent  a  snm  equal  to  ten 
times  the  net  proceeds  received  from  the  sale 
of  said  walnut  crop.  The  harvesting  and 
marketing  of  the  crop  was  to  be  done  under 
the  Joint  superintendence  of  the  parties.  Be- 
spondent  sued  upon  the  contract  to  recover 
$2,335,  the  purchase  price  of  the  trees,  and 
was  awarded  a  Judgment  for  $1,410.37  with 
Interest  on  that  amount  from  December  7, 
1011,  a  date  prior  to  the  filing  of  his  com- 
plaint Appellant  appeals  from  the  Judgment 
and  order  denying  his  motion  for  a  new  trial 
and  seeks  a  reversal  on  two  grounds. 

He  insists,  first,  that  the  court  erred  ta 
Including  in  the  amount  of  the  walnut  cnv 
of  1011  some  500  pounds  of  nuts  of  the  net 
value  of  $60  which  had  been  eaten  or  de- 
stroyed by  hogs  owned  by  appellant,  and 
then  awarding  respondent  ten  times  that 
sum — or  $600 — In  making  up  the  judgment  in 
his  favor.  He  further  claims  that  It  was  er- 
ror for  the  court  to  allow  Interest  at  7  per 
cent,  from  a  date  In  December,  1011,  after 
the  nnts  had  been  harvested  and  sold  and 
up  to  the  entry  of  the  Judgment  The  action 
was  commenced  April  19,  1912. 

[1,2]  As  to  the  first  point:  The  evidence 
shows  that  the  walnut  grove  on  which  the 
crop  was  harvested  consisted  of  about  two 
acres  of  a  larger  tract  embraced  In  the  con- 
tract .  of  sale;  that  appellant  owned  some 
hogs  which,  while  he  permitted  them  to  roam 
over  the  entire  tract,  he  could  readily  have 
kept  out  of  the  walnut  grove  while  the  nut 
crop  was  ripening  and  being  harvested,  and 
was  requested  by  respondent  to  do  so  during 
that  period;  that  appellant  failed  to  take 
any  precautions  In  that  respect,  but  willfully 
permitted  the  hogs  to  range  over  the  grove 
during  all  the  time  the  nuts  were  ripening 
and  falling,  and  also  while  the  crop  was  being 
actually  gathered  and  harvested,  and  a  large 
quantity  of  the  nuts  had  been  shaken  from 
the  trees  and  lay  on  the  ground;  and  that 
the  hogs  of  appellant  ate  up  or  destroyed  the 
quantity  as  found  by  the  court. 

The  theory  of  the  appellant  in  support  of 
a  reversal  seems  to  be  that  he  had  a  right 
at  all  times  to  range  his  hogs  on  any  portion 
of  the  tract  embraced  in  the  contract  of 
sale.  Including  the  walnut  grove,  and  that, 
though  the  exercise  of  that  right  resulted  In 
a  partial  destruction  of  the  nut  crop  by  the 
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bogs,  It  Is  a  loss  for  which  respondent  was 
entitled  to  no  redress.  Further  it  Is  claimed 
by  appellant  that,  conceding  negligence  on 
his  part  In  permitting  the  hogs  to  roam  over 
the  grove,  still  respondent  was  gnllty  of  con- 
tributory negligence  in  not  taking  proper  pre- 
cautions to  prevent  the  depredations  of  the 
animals  which  also  precluded  any  right  of 
recovery  on  his  part  As  to  the  claim  of 
contributory  negligence,  the  argument  of  ap- 
pellant is  that  the  contract  of  sale,  in  which 
this  provision  with  reference  to  payment  for 
the  walnut  trees  is  embraced,  itself  placed  no 
limitation  upon  the  right  of  appellant  to  use 
all  of  the  premises  for  ordinary  farming  pur- 
poses, nor  is  there  anything  therein  preclud- 
ing him  during  any  period  of  the  year  from 
ranging  his  hogs  upon  the  land  constituting 
the  walnut  grove;  that  the  contract  as  re- 
spects the  grove  gave  as  much  right  to  re- 
spondent, as  ^e  appellant  had,  to  enter  the 
grove  and  harvest  and  market  the  crop; 
that  It  was  as  much  the  duty  of  respondent 
as  of  appellant  to  provide  means  for  pro- 
tecting the  crop  from  the  ravages  of  the 
hogs,  and  respondent,  having  failed  to  do 
so,  cannot  complain  of  any  loss  he  may  have 
suffered. 

We  cannot  indorse  the  theory  of  appellant 
or  accept  his  argument  as  sound.  Taking 
up  the  points  made  by  him  inversely,  there 
is  no  ground  for  the  assertion  that  respondent 
was  guilty  of  contributory  negligence  In  not 
keeping  the  hogs  of  appellant  out  of  the 
grove.  Under  the  contract  of  sale  of  the 
property  appellant  was  given  possession  of 
the  tract  including  the  grove.  Respondent 
liad  no  right  to  enter  it  save  for  the  limited 
purpose  of  supervising  Jointly  with  appel- 
lant the  harvesting  and  gathering  of  the  nut 
crop  and  for  that  purpose  only.  Nothing  in 
the  contract  authorized  respondent  to  enter 
the  premises  and  build  fences  to  inclose  the 
grove,  and  there  was, no  contractual  or  legal 
duty  imposed  upon  him  to  do  so  or  to  employ 
swine  herds  to  prevent  the  hogs  of  appellant 
from  ranging  over  It.  Under  the  contract 
the  walnut  crop  was  made  the  basis  of  the 
price  to  be  paid  for  the  trees,  and,  ap];>ellant, 
being  in  possession  of  the  tract  embracing  it. 
It  was  his  duty  to  conduct  himself  respecting 
it  so  as  to  neither  do,  nor  permit  to  be  done, 
any  act  which  would  tend  to  diminish  or  de- 
stroy the  crop  of  walnuts.  Obviously  it  was 
to  the  interest  of  appellant  that  no  crop 
should  be  harvested  off  the  grove  in  1911; 
and,  to  the  extent  that  any  prospective  crop 
might  be  diminished  or  destroyed  by  appel- 
lant permitting' his  hogs  to  roam  through  the 
grove  during  harvest  time,  it  would  be  of 
material  advantage  to  him.  But  it  is  funda- 
mental that  one  cannot  take  advantage  of 
his  own  wrong  and  to  sanction  the  conduct 
of  appellant  In  the  /ace  of  the  purposes  of 
their  contract  would  be  to  violate  that  prin- 
ciple. Whatever  right  the  appellant  had  to 
range  hla  hogs  over  the  eat^.  premises  at 


other  seasons  of  the  year,  he  bad  00  right, 
having  a  due  regard  to  a  fair  and  honest  car- 
rying out  of  the  contract  between  Iiimself 
and  respondent,  to  range  them  over  the  grove 
at  a  time  when  the  crop  had  ripened  and  was 
ready  for  gathering  and  harvesting  and 
when  the  inevitable  result  would  be  to  have 
a  large  quantity  of  it  destroyed.  The  duty  of 
appellant  under  the  contract  was  to  permit 
nothing  to  be  done  which  he  might  prevent 
that  would  diminish  the  nut  crop  to  be  har- 
vested and  gathered,  and  his  disregard  of 
that  duty  by  negligently  allowing  his  hogs 
to  range  over  the  grove  and  destroy  a  portion 
of  the  crop  made  him  liable  to  respondent  to 
the  extent  of  the  net  value  of  the  portion  of 
the  crop  destroyed  which  would  have  consti- 
tuted a  partial  basis  for  determining  the 
price  to  be  paid  for  the  walnut  trees.  The 
court  found  that  600  pounds  of  walnuts  of 
the  market  value  of  12  cents  per  pound, 
amounting  to  $00,  were  so  destroyed  and  de- 
termined that  defendant  was  liable  to  ten 
times  the  value  thereof  under  the  terms  of 
the  contract  While  appellant  contends  that 
this  is  a  departure  from  the  method  whereby 
under  the  contract  the  purchase  price  of  the 
trees  was  to  be  fixed,  w6  do  not  think  this  la 
true.  It  iB  in  effect  adopting  ]ust  the  stand- 
ard whldi  the  parties  provided.  If  the  hogs 
of  the  appellant  had  not  destroyed  a  portion 
of  the  crop.  It  would  have  been  taken  Inta 
account  In  fixing  the  purchase  price  of  the 
trees.  If  the  appellant  had  snrreptltionslr 
given  away  that  amount  of  the  nut  crop  or 
burned  up  a  like  quantity,  It  certainly  could 
have  been  taken  into  consideration  in  set- 
tling the  rights  of  the  parties  under  their 
contract.  So,  here,  the  wrongful  act  of  the 
appellant  in  negligently  permitting  his  hogs 
to  destroy  it  having  prevented  the  actual 
gathering  and  harvesting  of  a  portion  of  the 
crop,  the  court  properly  ascertained  what  its 
value  would  have  been  had  not  appellant 
thus  prevented  its  being  actually  harvested 
and  marketed,  and  took  that  value  into  con- 
sideration to  the  same  extent  exactly  as  It 
was  to  be  taken  under  the  contract  In  de- 
termining the  purchase  price  of  the  trees. 

[3]  The  second  point  made  by  appellant  is 
that  the  court  erred  in  allowing  respondent 
Interest  from  the  1st  day  of  December,  1911, 
at  which  date  the  court  found  that  the  crop 
of  walnuts  was  fully  marketed  and  disposed 
of  by  both  respondent  and  appellant  We 
think  this  point  is  well  taken.  Here  the  de- 
mand sued  on  was  uncertain  and  nnliqai- 
dated.  The  fact  of  the  contract  furnished 
nothing  whereby  It  could  be  determined  by 
calculation  what  amount  was  due  plaintiff. 
The  elements  under  which  the  amount  due 
was  to  be  ascertained  were  uncertain.  The 
quantity  of  the  nuts  gathered  and  sold,  the 
cost  of  tiarvestlng,  and  the  market  va.lue  of 
the  crop,  were  all  matters  to  be  determined 
upon  a  trial,  and,  when  that  Is  the  sltaatioii, 
interest  Is  not  allowable  prior  to  judgment. 
Digitized  by  V^jC 


3aD 


nr  BE  COOK'S  istatb 


66a 


Srady  v.  Wilcoxson,  44  ObL  246;-  Vaster- 
rook  7.  rarquharson,  110  Cal.  811,  42  Pac. 
U. 

[4]  This  error,  howeTer,  does  not  require  a 
eversal  of  the  order  and  Judgment  appealed 
rom.  It  can  be  remedied  by  a  modification 
f  the  judgment  The  order  aK>ealed  from  is 
tierefore  afBrmed.  The  cause  Is,  however, 
emanded,  with  directions  to  the  trial  court 
}  modify  the  Jadginent  by  striking  out  the 
moaht  allowed  for  interest  prior  to  Judg- 
lent,  and,  as  thus  modified,  the  Judgment 
)  to  stand  affirmed.  App«liant  to  recover 
is  costs  on  this  appeal. 

We  concur:  MEDVIN,  J.;   HBNSHAW,  J. 


In  re  COOK'S  ESTATE.    (L.  A.  4561.) 

Supreme  Court  of  OaliforDla.    Oct  IS,  1916.) 

Wnis  e=s>215—PBOBATK— Issues. 
The  coDrt  on  a  petition  for  the  probate  of 
!veral  writings  claimed  to  constitate  a  will  is 
mited  solely  to  the  inquiry  as  to  whether  the 
ritings  constitute  the  will  of  decedent,  and  can- 
)t  ordinarily  construe  the  writings  as  a  will  and 
!solre  inconsistencies  in  the  disposition  of  prop- 
'ty,  or  construe  provisions  of  the  writings. 
[E*1.  Note. — For  other  cases,  see  Wills,  Cent 
iV.  §§  522,  523  :  Dec.  Dig.  <S=>215.] 

WrLLB  <g=»207  —  WBrriNQB  Odnstitutinq 

WlLI. 

A  person  who  had  suffered  for  abont  20  yean 
om  a  malignant  disease,  and  who  could  obtain 
lief  only  from  an  operation,  wrote  the  day  he- 
re going  to  a  hospital  for  the  operation  three 
tters — one  to  a  brother,  another  to  sisters  and 

brother  Jointly,  and  a  third  to  her  business 
;ent.  She  stated  therein  her  intention  of  go- 
g  to  the  hospital  and  expressed  the  belief  that 
le  might  not  survive.  She  then  gave  directions 
I  to  her  funeral,  and  then  proceeded  to  dispose 

her  property.  She  declared  that  she  wanted  a 
^rson  named  to  have  all  of  her  jewelry  except  a 
amond  ring,  which  in  one  letter  she  directed 
ould  be  sold,  while  in  another  letter  she  stated 
at  she  wanted  a  sister  to  have  it.  She  further 
ated  that  she  wanted  the  proceeds  of  a  mort- 
.ge  to  be  collected  by  her  business  agent  turn- 
.  over  to  a  brother,  with  balance  due  "on  the 
effs  payments."  She  directed  further  that  all 
T  clothing  should  be  sent  to  a  sister,  and  then 
clared  that,  after  all  expenses  were  paid,  any- 
ing  left  .should  be  equally  divided  with  her  tk- 
er,  brothers,  and  a  sister.  Beld,  that  the  let- 
rs  were  testamentary  in  character,  and  could 

admitted  to  probate  as  her  will,  in  the  absence 

any  other  showing. 

[£d.  Note.— For  other  <:a8e8,  see  Wills,  Cent 
ig.  §  515;   Dec  Dig.  «=»207.] 

WlXXS  ^=>207— PbOBATB— BVIDKROli. 

A  person  who  had  suffered  for  about  20  years 
Dm  a  malignant  disease,  and  who  could  obtain 
lief  only  from  an  operation,  wrote  the  day  he- 
re going  to  a  hospital  for  the  operation  letters 
jtamentar^  in  character  giving  directions  for 
e  disposition  of  her  property,  but  used  expres- 
)ns  therein,  "If  I  should  die  from  the  opera- 
>n,"  and  "In  case  I  do  not  live  through  the 
>eration,"  and  "I  have  reason  to  believe  I  will 
it  live  tJirough  it"  and  "I  want  you  to  see  it 
done  in  case  of  my  death  only."  She  died  a 
}nth  after  the  operation  from  gastric  ulcers, 
e  disease  from  which  she  had  suffered.  She 
.d  never  been  informed  and  did  not  know  of  the 
,ture  of  the  disease.    The  physician  who  oper- 


ated on  herdiagnosed  her  case  as  Involving  a  dis-. 
eased  condition  of  other  organs  than  her  stom- 
ach, and  the  operation,  as  far  as  it  went,  was 
successful.  There  could  have  been  no  successful 
operation  for  gastric  ulcers.  Beld,  that  the  let- 
ters were  properly  admitted  to  probate  as  against 
the  objection  that  they  made  it  a  condition  pre- 
cedent to. their  becoming  effective  as  a  will  that 
she  shonld  die  as  a  result  of  the  operation,  and 
that  she  died  from  a  new  and  different  disease. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  615;   Deo.  Dig.  «=9207.] 

4.  Appeal  and  Bbrob  iS=»1040(2)— Hasmlkss 

Ebkob— RmUUTOS  ON  PUBADINaS. 
A  party  cannot  complain  of  the  sustaining  of 
a  demurrer  to  a  portion  of  his  pleading  where  on 
the  trial  he  was  Informed  that  the  ruling  did  not 
affect  the  issues,  and  he  fully  presented  his  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4097;  Dec.  Dig.  «=>1040(2).} 

6.   EXXOITTOBB  AND  AdHIRISTBATOBS  «S3l7(3)— 

Appointmbnt  of  Administbatob  wrrH 
Will  Annexed— Statutobt  Pbovisionb. 
Under  Code  Civ.  Proc.  Si  1360a  and  1366, 
providing  that,  where  no  executor  is  named  in 
the  will,  letters  of  administration  with  the  will 
annexe!  must  be  issued  as  provided  for  in  grant- 
ing of  letters  in  case  of  intestacy,  and  declaring 
that  the  administration  of  the  estate  of  an  intes- 
tate must  be  granted  to  one  or  more  of  enumer- 
ated relatives  of  the  intestate  in  the  order  named 
(1)  the  surviving  husband,  (2)  children,  (3)  father 
and  mother,  (4)  brothers,  (5)  sisters,  only  when 
entitled  to  succeed  to  the  estate  or  any  part 
thereof,  a  brother  of  decedent  named  a  benefi- 
ciary under  the  will  not  nominating  an  executor 
may  be  appointed  administrator  with  will  an- 
nexed as  against  the  surviving  husband,  who 
does  not  take  anything  under  the  will. 

[Ed.  Note.— For  other  cases,  see  Elzecutors  and 
Administrators,  Cent.  Dig.  |i  45-47;  Dec.  Dig. 
<*»17(8).] 

Department  2.  Appeal  from  Superior 
Court,  Orange  County;  Z.  B.  West,  Judge. 

Proceedings  for  the  probate  of  letters  vn:lt- 
ten  by  Jane  Boylan  Cook,  deceased,  as  her 
wlU,  In  whldi  her  surviving  husband,  W.  B. 
Cook,  filed  a  contest  There  was  a  Judgment 
admitting  the  writings  to  probate  as  the  will 
of  the  deceased,  and  the  contestant,  W.  B. 
Cook,  appeals.    Affirmed. 

West,  Koepsel  &  Eden,  of  Santa  Ana,  for 
appellant  Tipton  &  Callor,  of  Los  Angeles, 
and  Gonsalves  &  Keller,  of  Oakland,  for  re- 
spondent 

IjOBIOAN,  J.  The  deceased  on  April  25, 
1916,  being  about  to  go  to  a  hospital  to  have 
an  operation  performed,  wrote  and  sent  three 
letters — one  to  a  brother,  another  to  her  sis- 
ters and  a  brother  Jointly,  and  a  third  to  a 
friend  who  was  her  business  agent  She  died 
on  May  26,  1916.  A  petition  was  filed  in  the 
superior  court  of  Orange  county  for  the  pro- 
bate of  the  several  letters  referred  to,  as  con- 
Btitnting  the  last  will  of  decedent  and,  as  no 
person  was  nominated  therein  as  executor, 
that  letters  of  administration  with  the  will  an- 
nexed be  Issued  to  John  H.  Higgens,  a  broth- 
er mentioned  in  one  of  the  proffered  letters  as 
a  legatee,  and  who  was  petitioner  for  the  pro- 
bate of  the  will.    W.  E.  Cook,  the  husband 


As>Por  other  cases  see  same  topic  and  KBT-Nt;MBBR  in  all  Key-Numbered  Digests  and  Indexes^ 
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of  the  deceased,  ffled  a  contest  to  the  probate 
of  said  letters  as  the  last  will  of  deceased  on 
the  grounds:  First,  that  the  said  letters  were 
not  testamentary  writings,  or  testamentary 
In  character;  and,  second,  that  even  if  testa- 
mentary In  character,  nevertheless  they 
ahoold  be  denied  probate  because  their  taking 
«ffect  as  the  last  will  of  deceased  was  made 
«ondltlonal  by  her  upon  her  death  under  an 
operation  she  was  about  to  have  performed 
when  they  were  written ;  that  her  death  did 
not  occur  therefrom,  and  hence  said  letters 
never  became  eifectlve  as  the  will  of  deceas- 
ed. (Contestant  also  prayed  that  In  the  event 
of  probate  of  said  letters  as  the  will  of  de- 
ceased, he,  as  surviving  husband  of  deceased, 
be  appointed  administrator  with  the  will  an- 
nexed. 

At  the  trial  the  court  determined  that  the 
letters  were  of  a  testamentary  character,  ad- 
mitted them  to  probateas  the  last  will  of  de- 
ceased, and  appointed  the  petitioner,  the 
brother  of  deceased,  administrator  with  the 
will  annexed.  The  contestant  husband  ap- 
peals from  the  order. 

As  to  the  points  made  by  appellant  for  a 
reversal:  It  Is  claimed,  first,  that  the  letters 
of  deceased  ottered  for  probate  were  not  tes- 
tamentary In  character.  The  letters  were  en- 
tirely written,  dated,  and  signed  by  the  de- 
ceased and  sent  to  the  parties  to  whom  they 
were  addressed.  The  evidence  indicates,  and 
the  letters  themselves  state,  that  the  deceas- 
ed had  been  suffering  for  upwards  of  16  or 
20  years  from  a  malignant  disease,  and  had 
reached  that  condition  of  physical  disability 
where  the  only  hope  held  out  to  her  for  re- 
lief was  through  an  operation  which  she  had 
consented  to  undergo.  It  was  the  day  before 
ber  departure  for  the  hospital  for  that  pur- 
pose that  the  three  letters  were  written.  She 
stated  therein  her  Intention  of  going  to  the 
hospital;  that  she  had  been  very  sick  and 
felt  that  the  only  way  to  regain  her  health 
was  through  an  operation;  that,  while  ev- 
erything might  turn  out  in  her  favor,  she 
felt  that  her  condition  was  more  serious  than 
the  doctor  thought ;  and  that  she  had  reason 
to  believe  she  might  not  live  through  It  She 
then  proceeded  to  declare  what  she  wished 
done  respecting  her  funeral.  She  spedfled 
the  cemetery  and  lot  in  which  she  wished  to 
be  buried,  the  kind  of  headstone  she  wanted, 
and  the  inscription  to  be  placed  on  It,  and 
named  the  minister  she  wished  to  perform 
her  funeral  service.  Standing  alone,  these 
matters  would  probably  evidence  only  a  de- 
sire as  to  the  disposition  or  her  body  after 
her  death.  Bnt,  In  addition,  she  then  pro- 
ceeded to  make  a  disposition  of  her  proper- 
ty. She  declared  that  she  wanted  Pansy  to 
have  all  her  Jewelry  except  a  diamond  ring. 
She  wanted  the  proceeds  of  a  mortgage  to  be 
collected  by  her  business  agent,  to  whom  one 
of  the  letters  is  written,  and  such  proceeds  to 
be  turned  over  to  her  brother  James  W.  Hig- 
gens,  together  with  the  balance  due  "on  the 
Neffs  payments."     She  directs  further  that 


all  b»  dotiilng  be  sent  to  Allea  In  one  of 
the  letters  she  declared  that  "after  all  ex- 
penses Is  paid  if  there  is  anything  left  I  want 
it  equally  divided  with  my  father,  Mr.  H. 
Higgens,  •  *  •  my  brother  Mr.  X  H.  Hlg- 
gens,  •  •  •  my  brother  Mr.  O.  W.  Hig- 
gens, *  •  •  my  brother  J.  W.  Hlggena, 
•  •  •  my  sister  Mrs.  AUce  Grey,  or  Love- 
ly." It  is  the  claim  of  appellant  that  this 
last  clause  in  the  will  had  relation  only  to  a 
disposition  of  the  proceeds  of  a  diamond  ring 
which  she  directed  to  be  sold,  and  that  even 
this  disposition  found  in  one  letter  is  incon- 
sistent with  her  declaration  In  another  letter 
that  her  sister  Emma  Is  to  have  the  ring, 
hence  creating  an  uncertainty  as  to  whom  the 
ring  or  its  proceeds  is  given.  Resp<»ident  ap- 
pears to  assert  that  the  quoted  clause  con- 
stituted a  residuary  devise  of  the  estate  of 
the  deceased.  But  this  court  will  not,  nor  did 
the  trial  court  undertake  to,  construe  the  will 
of  deceased  manifested  by  her  several  letters. 

[1, 1]  The  only  question  before  the  superior 
court  on  a  petition  for  the  probate  of  one 
or  several  writings  claimed  to  constitute  a 
will  is:  Does  it  or  they  constitute  the  will 
of  the  deceased;  is  a  testamentary  dispooi- 
tlon  of  property  intended  and  disclosed  by  the 
writings?  The  court  is  limited  solely  to  that 
inquiry.  In  determining  whether  an  instru- 
ment proffered  for  probate  Is  or  is  not  a  will, 
the  court  cannot  ordinarily  enter  into  any  con- 
sideration of  the  construction  of  the  will,  re- 
solve inconsistencies  in  the  disposition  of 
property,  or  construe  the  provisions  of  the  in- 
strument These  are  matters  which  may 
properly  arise  only  after  the  probate  of  the 
will.  Estate  of  Cobb,  49  CaL  B99;  Estate  of 
Murphy,  104  Cal.  654,  38  Pac.  643.  As  to  the 
ring,  certain  it  is  that  by  the  letters  she  in- 
tended, in  connection  with  the  other  dispoal- 
tions  we  have  referred  to,  to  give  it  or  its 
proceeds  to  some  one  named  in  them,  and  for 
the  purpose  of  determining  whether  or  not 
the  letters  amount  to  a  testamentary  dis- 
position of  it  that  fact  need  only  be  consider^ 
ed.  We  are  satisfied  from  the  drcumstanoes 
under  which  deceased  wrote  these  letters,  and 
the  language  used  by  her  in  them  that  they 
were  written  animo  testandl,  and  the  trial 
court  properly  determined  they  oonstltated 
the  last  will  and  testament  of  the  deceased 
imless  the  further  claim  made  by  appellant 
against  their  testamentary  effect  is  merltorl- 
ons. 

[S]  This  claim  of  appellant  is  that  the  de- 
ceased made  it  a  condition  precedent  to  these 
letters  becoming  effectlre  as  her  will  that 
she  should  die  as  the 'result  of  the  operation 
which  was  to  be  performed;  that  she  did  not 
die  therefrom,  but  recovered,  and  died  from 
an  entirely  new  and  different  disease;  that 
hence  the  letters  never  became  effective  as 
her  will.  As  to  this  claim  appellant  contends 
that  It  Is  supported  by  evidence  of  the  na- 
ture of  the  operation  performed  and  its  re- 
sults, taken  in  connection  with  language  em- 
ployed by  the  deceased  In  her  letters.   In  the 
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letters  the  deceased  nses  fhe  expressloiu,  '^f 
1  should  die  from  the  operation,"  and  "In 
case  I  do  not  live  through  the  operation," 
and  "I  have  reason  to  believe  I  wlU  not  live 
through  It,"  and  the  Instructions  are  to  be 
carried  out  "only  In  case  I  do  not  live,"  and 
"I  want  you  to  see  it  Is  done  In  case  of  my 
death  only." 

As  to  the  operation:  The  deceased  went 
to  the  hospital  on  April  26,  -1915,  and  the 
next  day  an  operation  was  performed  on  her. 
When  she  was  taken  to  the  hospital  she  was 
In  a  weak  and  debilitated  condition.  She  did 
not  at  all  Improve  after  the  operation;  she 
never  recovered  her  strength,  but  grew  grad- 
ually weaker.  After  remaining  three  weeks 
in  the  hospital,  she  was  taken  home,  where 
she  still  continued  to  fail,  and  a  week  after- 
wards, on  May  26,  1915,  she  died.  Just  a 
month  after  the  operation  was  performed. 
An  autopsy  disclosed  that  she  died  of  gastric 
ulcers,  a  disease  from  which  she  bad  suffer- 
ed for  some  20  years.  It  appears  that  she 
was  never  Informed,  nor  did  she  know,  the 
nature  of  this  disease  from  which  she  so 
long  suffered.  All  die  knew  was  that  it  had 
so  far  aflllcted  her  that  the  only  relief  she 
;M>uld  hope  for  was  through  an  operation  of 
some  kind  which  she  went  to  the  hospital  to 
tiave  performed.  The  evidence  does  not  dis- 
pose whether  she  had  ever  been  previous  to 
Lhat  time  the  patient  of  the  physician  who 
performed,  the  operation  on  her.  This  operat- 
ng  physician,  however,  diagnosed  her  case 
IS  involving  a  diseased  condition  of  other 
>rgans  of  the  body  than  her  stomach,  and 
>perated  on  her  for  those  troubles  which  he 
said  he  found  existed.  This  operation,  as 
'ar  as  It  went,  was  successfully  performed, 
lut  It  was  not  an  operation  for  the  principal 
md  fatal  disease  from  which  the  patient  was 
uffering  a;id  from  which  she  shortly  there- 
.f  tor  died.  It  was  In  evidence  that  In  the  ad- 
anced  stage  of  her  stomach  disease  at  the 
Ime  she  went  to  the  hospital  no  operation 
ould  have  been  performed  which  would  have 
eUeved  her  ctmdltlon,  and  that  she  would 
ave  died  from  her  disease  of  the  stomach 
bout  the  time  probably  that  she  did  even  if 
be  bad  not  undergone  the  operation  which 
ras  performed.  While  It  Is  claimed  by  ap- 
ellant  that  the  language  In  the  letters  them- 
Blres  show  that  they  were  only  to  become 
;stameiitary  should  she  die  under,  or  as  a 
3sult  of,  the  operation  Itself,  we  cannot 
gree  with  him  that  sncb  Is  the  reasonable 
ad  fair  construction  to  be  given  to  the  varl- 
is  expressions  used  in  them.  The  purpose 
r  her  going  to  the  hospital  was  to  be  rellev- 
i  of  her  wasting  disease  through  an  opera- 
on.  There  is  nothing  to  show  she  knew 
lytbing  of  the  kind  or  extent  of  the  opera- 
on  to  be  performed.  As  we  have  said,  she 
d  not  even  know  the  nature  of  her  disease. 
U  she  knew  was  that  her  disease,  whatever 
was,  had  finally  reached  that  stage  where 
I  operation  was  essential  to  prolong  her 
re.    Slie,  of  course,  did  not  believe  that  the 


pnvosed  operation  would  be  so  nnsnocess- 
folly  performed  that  she  would  die  under  its 
effects.  She  doubtless  had  confidence  in  the 
competency  of  the  physician  to  perform  the 
operation,  and  an  assurance  that  it  would  be 
sncceasfnlly  performed,  which  she  believed, 
or  she  would  not  have  ctmsented  to  have  un- 
dergone It  What  she  undoubtedly  had  in 
mind  In  referring  to  the  operation  in  the 
various  expressions  used  by  her  was  the  pos- 
sibility of  dying  from  the  disease  which  the 
operation  was  Intended  to  relieve,  and  not 
from  the  effects,  or  as  a  result  of,  the  opera- 
tion ItseU.  Her  doubt  was  whether  the  oper- 
ation would  be  effective  to  cure  her.  This  is 
fairly  disclosed  in  one  of  the  letters  where, 
after  speaking  of  the  contemplated  operation, 
she  says: 

"Everything  may  tarn  out  In  my  favor,  but 
something  tells  me  that  it  is  more  serious  than 
the  doctor  thinks." 

This  evidently  refers  to  her  disease,  and 
the  Improbability,  on  account  of  her  long 
suffering  and  debilitated  condition,  and  the 
stage  that  the  disease  had  reached,  of  her 
recovering  from  her  malady  even  through  an 
operation. 

Nor  Is  there  any  merit  in  the  claim  of  ap- 
pellant that  the  deceased  died  from  a  wholly 
new  and  different  disease  than  the  one  she 
was  operated  on  for.  The  most  that  can  be 
said  is  that  the  operation  which  was  perform- 
ed did  not  reach  the  real  disease  with  which 
she  was  afflicted.  But  she  did  not  die  from 
any  new  or  different  disease  than  the  malig- 
nant one  from  wblch  she  was  gradually  dy- 
ing when  she  went  to  the  hospital  to  have 
an  operation  performed  for  her  relief,  and 
from  which  she  did  die,  notwithstanding  an 
operation.  It  Is  of  no  consequence  what  the 
diagnosis  of  her  case  by  the  operating  physi- 
cian was,  or  what  the  disease  was  for  which 
be  operated  on  her.  An  operation  was  In- 
tended to  relieve  her,  as  far  as  an  operation 
could,  from  any  and  all  disease  from  which 
she  was  suffering  which  was  the  reason  she 
submitted  to  it  and  he  performed  It  He  un- 
doubtedly thought  that  the  operation  he  per- 
formed would  be  effectual  for  that  purpose, 
and  the  deceased,  no  doubt,  believed  that  it 
was  intended  to  and  might  accomplish  that 
result  The  operation,  however,  did  not  re- 
lieve her  from  the  fatal  disease  with  which 
she  was  afflicted;  she  did  not  recover  from 
it  as  a  result  of  the  operation,  but  died  di- 
rectly from  it.  This  was  the  event  or  condi- 
tion she  had  in  mind,  the  happening  of  which 
was  to  make  the  letters  effectual  as  her  last 
wlU — a  failure  to  recover  from  her  disease 
under  an  operation,  and  her  death  from  the 
disease  notwithstanding  It — a  condition  which 
the  trial  court  found  to  have  occurred,  and 
which  we  are  satisfied  may  not  be  disturbed. 

[4]  Appellant  complains  of  the  action  of 
the  court  In  sustaining  a  demurrer  to  a  por- 
tion of  his  answer  and  contest  in  whidi  he 
presented  the  issue  as  to  whether  the  de- 
ceased died  from  the  effects  of  the  operation, 
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or  bad  entlrelj  reeoT$T«d  tbeFefrom  and  died 
from  the  effects  of  a  wholly  different  disease. 
This  potDt  is  based  on  a  constrnctlon  placed 
by  counsel  for  appellant  on  tlie  language  In 
the  order  sustaining  the  demurrer  of  re- 
spondent In  part,  and  overruling  It  In  part. 
But  this  is  a  matter  we  need  not  consider, 
because  the  appellant  was  not  injured  what- 
ever the  effect  of  the  ruling  was,  as  on  the 
hearing  he  was  Informed  by  the  court  that 
the  demurrer  as  sustained  did  not  affect  that 
issue,  and  that  he  was  entitled  to  present  his 
evidence  on  It,  which  he  did  as  fully  as  be 
desired  and  without  limitation,  and  the  court 
found  upon  the  Issue  against  him.  The  evi- 
dence so  presented  on  this  issue  is  that 
which  we  have  just  finished  discussing. 

[E]  The  last  claim  of  appellant  is  that  the 
court — no  execntor  being  nominated  in  any 
of  the  letters  constituting  a  will — should,  on 
admitting  the  will  to  probate,  have  granted 
letters  of  administration  with  the  will  an- 
nexed to  him  as  the  surviving  husband  of 
the  testatrix.  But  this  point  is  not  well  tak- 
en. Section  1365  of  the  Code  of  Civil  Pro- 
cedure, applied  to  section  ISSOa  thereof,  gov- 
erns in  the  matter  of  granting  letters  of  ad- 
ministration with  the  will  annexed  to  the 
same  extent  as  it  governs  the  granting  of  let- 
ters of  administration  in  cases  of  intestacy, 
and  in  both  cases,  under  the  terms  of  said 
section  136S,  those  only  are  entitled  to  let- 
ters who  in  case  of  intestacy  are  entitled  to 
succeed  to  the  personal  estate  of  the  de- 
ceased or  some  portion  thereof,  and  who  In 
case  of  testacy  take  by  bequest  some  portion 
of  that  personal  estate.  The  brother  of  the 
deceased  who  was  appointed  administrator 
with  the  will  annexed  filled  the  requirement 
of  the  statute.  The  contestant  did  not  The 
brother  was  a  beneficiary  under  the  will,  and 
entlUed  thereunder  to  take  a  portion  of  the 
personal  estate  of  the  deceased.  The  con- 
testant husband  took  nothing  at  all  under 
the  wUl,  and  hence,  under  the  section  cited, 
was  not  entitied  to  letters.  Further  discus- 
sion of  this  claim  of  appellant  is  unnecessary 
as  the  decision  in  the  Estate  of  Crltes,  155 
CaL  302, 101  Pac.  316,  disposes  of  It  adverse- 
ly to  Ills  contention,  and  In  harmony  with  the 
ruling  of  the  trial  court. 

The  order  appealed  from  is  affirmed. 

We  concur:  MELVIN,  J.;  HBNSEIAW,  J. 


In  re  FINCH'S  BSTATS.   (L.  A.  4454.) 
(Supreme  Coart  of  California.    Oct.  18,  1910.) 
1.  Executors  and  Admiristratobs  4=»181  — 

ADKINISTBATIOIT  —  AlXOWANCES  roB  BtjP' 
POBT. 

Under  Code  Civ.  Proc  «  1465, 1466,  declar- 
ing that  on  return  of  tlte  Inventory,  or  at  any 
other  time  during  administration,  the  court  may 
set  apart,  for  the  use  of  the  surviving  husband 
«r  wife,  all  pvoperty  exempt  from  execution, 
and  that,  if  the  property  set  apart  is  insufficient 


for  the  support  of  the  widow  and  cUMren,  the 
court  must  take  such  reasonable  allowance  out 
of  the  estate  as  shall  be  necessary  for  the  main- 
tenance of  the  family  during  the  progress  of  the 
settlement  of  the  estate^  a  Borriving  widow  is  en- 
titled to  have  a  reasonable  allowance  made  by 
the  court  for  her  support  from  the  estate  of  her 
deceased  husband,  whether  it  be  community  prop- 
erty or  separate  estate,  and  irrespective  of 
whether  she  has  an  estate  of  her  own  oat  of 
which  she  n>i«^t  support  hersdt 

[Bd.  Note.— For  other  cases,  see  Bxecntors  and 
Administrators,  Gent  Dig.  U  681-686;  Dec. 
Dig.  )8=>181.] 

2.  EXXCUTOBS  AND  ADinNISTBATOBS  $=»176  — 
ADiaNIBTBATION  —  ALLOWAHCBS  FOB  SUV- 
POBT. 

Though  a  husband  and  wife  entered  into  an 
agreement  that  the  rents,  issues,  and  profits  of 
their  separate  property  should  be  considered  as 
conmiunity  property,  but  that  the  separata  prop- 
erty should  not  lose  its  identity  as  such,  tlie  ime 
is  on  the  death  of  her  husband  entitled  under 
Code  Civ.  Proc.  {}  1465,  1466,  to  a  reasonable 
allowance  for  support  and  maintenance  out  of 
the  husband's  separate  property;  the  agreement 
not  operating  as  a  waiver  of  any  of  tii*  rights  of 
the  wife  In  her  husband's  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Admhiiatrators,  Cent  Dig.  {{  661-666:  Dec. 
Dig.  e=>176.] 

Department  2.  Appeal  from  Superior 
Court  tioa  Angeles  County;  JTamee  CL  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Allen  Flndi, 
deceased.  From  an  order  granting  to  the 
widow  a  family  allowance,  the  objecting  dev- 
isee appeals     Affirmed. 

B.  A.  Flndi,  of  Cos  Angeles,  In  pro.  per. 
Purlngton  8e  Adair,  of  Blverside,  for  re 
spondents. 

LORIOAN,  3.  Deceased  died  testate  In 
Los  Angeles  leaving  an  estate  consisting  of 
separate  property  of  the  value  of  j(lS,000.  He 
left  a  widow  but  no  dilldren,  and  by  his 
will  gave  one-half  of  his  estate  to  his  widow, 
the  other  one-half  to  his  father  and  four 
brothers.  The  widow  petitioned  for  a  fam- 
ily allowance,  to  the  granting  of  which  ot>- 
Jecttons  were  Interposed  by  one  of  the  broth- 
ers, a  devisee  under  the  wiU.  The  court 
granted  the  widow  an  allowance  of  $75  a 
month,  and  the  objecting  devisee  appeals.    • 

[1, 2]  The  claim  of  the  appellant  Is  that, 
by  reason  Of  a  contract  entered  Into  between 
the  widow  and  the  deceased  at  the  time  of 
their  marriage,  the  widow  was  precluded 
from  making  any  claim  against  the  estate  of 
deceased  for  a  family  allowance.  The  con- 
tract relied  on  by  appellant  is  as  follows: 
"Ixm  Angeles,  Cal.,  Mar.  11,  1913. 
"In  conformance  with  an  understanding  had 
contemporaneous  with  oar  contract  of  marriaKe, 
and  in  consideration  of  mutual  love  and  affec- 
tion said  understanding  is  hereby  reduced  to 
writing  acknowledged  and  recorded  and  agreed 
to  by  and  l>etween  Allen  Finch  and  Mary  La. 
Finch,  formerly  Mary  L.  Vogel,  both  o^  La* 
Angeles,  Gal.,  that  all  the  rente,  issues  and  prof- 
its of  our  separate  property  shall  be  considered 
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u  commiiiiity  prtnwrty  bnt  oar  separate  proper- 
ty as  a  whole  shaU  not  lose  Its  identity  as  such. 

"AUen  Finch. 

"Mary  L.  Finch," 

It  was  conceded  on  the  hearing  herein 
that  the  spouaes  lived  happily  together  dar- 
ing their  marriage ;  that  when  the  contract 
was  made  between  them,  and  during  their 
marriage,  they  were  each  the  owners  of  In- 
come-bearing property  which  was  managed 
entirely  by  the  hnsband,  and  the  Income 
therefrom  devoted  to  the  family  expenses 
and  their  Joint  use;  that  daring  snch  mar- 
riage, and  at  the  death  of  deceased,  the 
widow  owned  separate  estate  of  the  value  of 
$25,000,  producing,  when  the  application  for 
a  family  allowance  was  made,  an  income  of 
at  least  $100  a  month. 

The  contention  of  appellant  is  that  by  rea- 
son of  this  contract  between  them  the  wid- 
ow was  precluded  from  making  any  claim  for 
a  faniUy  allowance  against  the  separate  es- 
tate of  her  husband.  His  argument  Is  that 
by  the  contract  the  respondoit  here  relieved 
her  husband  from  supporting  ber  as  long  as 
the  Inccnne  from  ber  separate  estate,  which 
was  to  be  treated  as  community  funds,  was 
sudlcient  for  that  purpose,  a  condition  which 
existed  up  to  the  time  of  the  death  of  de- 
ceased and  which  still  exists,  as  the  Income 
from  ber  separate  estate  Is  more  than  suf- 
fldent  for  ber  support  Henoe  it  is  claimed 
that,  baring  relieved  him  by  contract  from 
supporting  her  during  ber  lifetime,  his  sepa- 
rate estate  is  relieved  from  any  claim  for 
snob  support  after  his  death.  As  supporting 
bis  contention,  appellant  relies  on  snch  oases 
as  Estate  of  Noah,  78  OaL  683,  16  Pac.  287,  2 
Am.  St.  Rep.  829,  and  Estate  of  Yoell,  164 
CaL  540,  129  Pac.  999.  But  a  Uttle  consider- 
ation will  show  that  the  principle  of  these 
cases  dted  is  entirely  inapplicable  bere. 
Tbey  were  cases  where  the  application  of 
tbe  widow  to  the  court  for  a  family  allow- 
ance from  tbe  estate  of  ber  deceased  husband 
was  denied — ^In  tbe  Noah  Case  because  the 
wife  had  by  an  agreement  of  separation  from 
ber  husband  expressly  relinquished  "all  her 
marital  claims,"  and  was  further  living  apart 
from  ber  husband  at  bis  death,  and  in  tbe 
ToeU  Case  because  the  wife  bad  also  by  an 
agreement  of  separation  with  ber  husband  re- 
nounced and  waived  all  claim  she  might  then 
have  against  bis  property,  and  also  as  bis 
beir  or  surviving  wife.  It  is  only  as  surviv- 
ing wife  that  a  demand  for  family  allowance 
against  tbe  estate  of  her  deceased  husband 
can  be  made  under  tbe  statute  (sections  1465 
and  1466,  Code  of  Civil  Procedure),  and  in 
eacli  of  tbe  dted  cases  tbe  widow  had  by  a 
solemn  agreement  with  her  husband  express- 
ly relinquished  and  renounced  the  right  to 
make  such  demand  against  bis  estate  on  bis 
death.  But  the  agreement  under  considera- 
tion bere  is  not  at  all  of  tbe  character  involv- 
ed In  tliose  cases.  Here  tbe  wife  did  not 
release  her  husband  from  either  bis  primary 


obligation  to  support  ber  In  bis  lifetime,  or 
renounce  any  claim  which  as  surviving  wife 
she  might  have  against  his  estate  upon  his 
death.  Tbe  contract  recognized  such  primaiy 
obligation  on  the  part  of  the  husband  by  de- 
voting tbe  Income  of  bis  property  to  their 
mutual  support  She  devoted  ber  income  to 
tbe  same  purposes.  The  contract  however, 
constituted  an  arrangement  prompted,  as  stat- 
ed, by  a  feeling  of  mutual  affection  whereby, 
while  tbe  matrimonial  relation  existed,  tbe 
income  of  tbe  separate  estate  of  each  should 
be  devoted  to  the  support  of  tbe  community. 
It  was  necessarily  terminated  on  tbe  death 
of  either  of  the  spouses,  as'  no  community 
would  then  exist  to  which  it  could  have  any 
relation.  Tbe  spouses  liad  a  perfect  right 
to  contract  with  reference  to  tbdr  property 
during  the  continuance  of  tbe  marital  rela- 
tion, and  this  is  all  they  did.  The  wife  did 
not  contract  away  any  right  whicb  she  might 
be  entitled  to  as  tbe  surviving  wife  or  wid- 
ow of  ber  deceased  husband  In  his  estate. 
Her  right  to  an  allowance  as  sudi  is,  as  we 
have  stated,  founded  on  tbe  statute  (sections 
of  the  Code  of  Civil  Procedure,  supra),  and 
does  not  accme  to  tbe  widow  until  the  death 
of  ber  husband.  Under  these  sections  tbe 
Burviving  wife  is  then  given  tbe  right  to  have 
a  reasonable  allowance  made  by  the  court 
for  ber  support  from  the  estate  of  her  deceas- 
ed husband  whether  tbe  estate  was  commu- 
nity property  or  bis  separate  estate  and  ir- 
respective of  whether  tbe  widow  has  estate 
of  her  own  out  of  whicb  she  might  support 
herself  (Estate  of  Bump,  152  Oal.  274,  92  Pa& 
648;  Estate  of  Cowell,  164  Cal.  636,  130  Pac. 
209),  and,  as  the  contract  relied  on  by  ap- 
pellant was  in  no  respect  a  relinquishment 
of  this  right  the  superior  court  properly  ig- 
nored it  and  awarded  her  a  family  allowance. 

Appellant  complains  that  tbe  court  failed 
to  make  spedal  findings  of  fact  which  be  re- 
quested. But  hie  was  in  no  way  prejudiced 
thereby.  No  material  Issue  was  raised  by  bis 
objection  to  a  family  allowance  based  solely 
upon  this  contract  between  the  spouses  which 
was  all  he  relied  on.  A  spedal  finding  re- 
specting it  would  have  been  of  no  benefit  to 
him  had  it  been  made;  hence  a  failure  to 
make  it  could  not  have  prajudlced  him. 

Tbe  order  appealed  from  Is  affirmed. 

We  concur:    MBLVIN,  J,;  HENSHAW,  J. 


SOHADEE  v.  WHITB. 

WHITE  V.  SCHADER  et  aL 

(L.  A.  8802.) 

(Supreme  Coiirt  of  California.    Oct  11,  1916. 

Rehearing  Denied  Nov.  9,  1916.) 

1.  Plkaoino  «ss>8S(2)'>-SkpabatK'  DnrBNSBS— 
Pleadino  in  Separate  Counts. 
In  ejectment  defendant  had  the  right  to 
plead  in  sepai'ate  connts:  First  that  a  contract 
of  sale  to  Mm  was  executed  b;  plaintiff's  hus- 
band   under    written   authority   nom   plaintiff. 
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second,  on  a  parol  contract  with  plaintiff  and  a 
sufficient  ezecntion  tiiereof  to  satisfy  the  Matute 
of  frauds;  and,  third,  that  the  property  was 
owned  by  planitiiTa  husband  and  was  commu- 
nity property. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Die.  {  188;   Dec.  Dig.  i8=s>93(2).] 

2.  Husband  and  Wifb  e=»lS8(9)— Agency 
FOR  Wife— BxcEEDiNO  Power  ar  Attobnbt 

— R  ATinOATION . 

Where  a  power  of  attorney  authorized  a  hus- 
band to  execute  contracts  and  deeds  in  the  name 
of  his  wife,  and  he  executed,  in  his  own  name,  a 
contract  to  exchange  her  land,  the  formal  exe- 
cution of  the  deed  itself  by  the  wife  with  full 
and  complete  knowledi^e  of  the  transaction  waa 
an  acceptance  and  ratification  of  the  executory 
contract 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  636;   Dec.  Dig.  <8=>138(9).l 

3.  Specific  PEBroBUANCE  ^=932(3)— Mutual- 
ITT  or  Obligation. 

The  fact  that  a  wife,  whose  husband  con- 
tracted to  exchange  her  land,  could  sue  or  be 
sued  on  the  contract  as  undisclosed  principal, 
though  she  had  not  herself  signed  her  husband's 
contract,  waa  sufficient  to  give  the  contract  the 
mutuality  of  obligation  essential  to  enUtle  ibe 
other  part;  to  specific  performance  agaioBt  the 
wife. 

[Ed.  Note.— For  other  cases,  ae«  Specific  Per- 
formance, Cent  Dig.  {{  92-88;  Dec.  Dig.  «=» 
82(3).] 

4.  SPBCinO  PEBrOBMANOB  «s»49(2)  —  "Ade- 

quact  or  Price." 
In  relation  to  specific  performance  of  a  con- 
tract to  sell  land,  adequacy  of  price"  does  not 
mean  equality  of  price,  and  an  adequate  consid- 
eration does  not  mean  a  consideration  measuring 
to  the  fullest  extent  up  to  the  value  of  the  prop- 
erty, each  case  resting  for  determination  on  its 
own  facts,  and  equity  finding  ade<^uacy  or  in- 
adequacy after  considering  all  the  circumstances 
in  each  case. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  141-161;  Dec.  Dig.  «=> 

5.  Specific  Pebfobmance  ^s»49(2)  —  Inade- 
quacy OF  Consideration. 

where  a  purchaser  of  land  contracted  to 
give  the  value  of  but  $11,500  for  the  property, 
which  was  worth,  above  mortgage  for  $7,600, 
$12,500,  the  figures  being  reached  by  resolving 
a  mass  of  conflicting  evidence  touching  values, 
there  waa  no  inadequacy  of  consideration  justi- 
fying refusal  of  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formance,  Cent  Dig.  U  141-151;  Dec.  Dig.  «=> 
40(2).] 

6.  Exchange  of  Pbopebty  «=>8(4)  —  Riobts 
AND  Liabilities  or  Pabtibs—Fbaud— Suf- 
ficiency OF  Evidence. 

In  a  wife's  action  in  ejectment  wherein  de- 
fendant sought  specific  performance  of  a  con- 
tract made  by  her  husband,  to  exchange  her 
land  for  defendant's,  evidence  held  insufficient 
to  show  fraudulent  misrepresentations  by  de- 
fendant concerning  the  value  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  i  17;   Dea  Dig.  «=98(4).] 

Department  2.  Appeal  from  Superior 
Coart,  Los  Angeles  County ;  M.  A.  Hawkins, 
Judge. 

Action  by  Nellie  M.  Scbader  against  A. 
Stanley  Wblte,  wherein  White  filed  a  cross- 
complaint  against  plaintiff  and  Carl  F. 
Scbader.  From  a  decree  for  defendant,  and 
an  order  denying  a  motion  for  new  trial. 


platntlfF  and  cross-defendants  appeaL    Judg- 
ment and  order  afiOrmed. 

Tanner,  Odell,  Odell  ft  Taft,  and  S.  W. 
Odell,  all  of  Los  Angeles,  for  appellants. 
Oscar  O.  Mueller,  Hartley  Shaw,  and  Frank 
Stewart,  all  of  Los  Angeles,  for  respondent 

HBNSHAW,  J.  [1]  Plaintlfl  brought  her 
action  in  ejectment,  charging  in  two  counts. 
In  the  first  she  averred  ownership  of  property 
consiatiug  of  land  and  a  dwelling  house 
thereon  in  the  dty  of  Santa  Monica,  whicb 
prt^rty,  for  convenience,  will  be  spoken  of 
as  the  Santa  Monica  property,  and  alleged 
an  ouster  by  defendant  on  December  3,  1911. 
By  her  second  count  she  fixed  the  time  of 
the  ouster  as  June  8, 1912.  In  both  her  dam- 
age is  declared  to  be  $30,000  and  tbe  rental 
value  $600  per  month.  Defendant  answered 
by  denial  and  by  cross-complaint  In  his 
pleadings  he  set  up  in  different  forms  and 
counts  the  following  facts:  That  he,  de- 
fendant, had  entered  into  a  written  agree- 
ment with  (^1  F.  Schader,  husband  of  plain- 
tiff, for  the  sale  and  exchange  of  property 
in  Seattle  belonging  to  himself,  for  the  Santa 
M<mlca  property.  The  terms  of  this  sale  or 
exchange  were  the  payment  by  defendant  to 
plaintiff  of  a  certain  sum  of  money,  the  as- 
sumption by  each  party  of  the  mortgage  ex- 
Isting  upon  the  property  of  the  other,  and 
the  transfer  ot  a  good  and  sufficient  title 
respectively  upon  these  terms.  He  alleged 
that  the  necessary  papers  for  tbe  consumma- 
tl(Ki  of  this  transaction  were  placed  in  es- 
crow, be,  the  defeadant,  being  given  a  rea- 
sonable time  within  which  to  present  a  cer- 
tificate of  title  sbowing  good  title  in  himself 
to  the  Seattle  property;  that  his  agreement 
called  upon  blm  to  pay  in  cash  to  Carl  F. 
Schader  $4,600,  which  he  did,  Carl  F.  Schad- 
er and  wife  then  depositing  in  escrow  their 
deed  of  grant  to  the  Santa  Mcmica  property, 
awaiting  a  Uke  deed  from  defendant  of  his 
Seattle  property.  Owing  to  the  failure  of 
the  Title  Company  of  Seattle  to  send  a  sufli- 
dent  certificate  of  title,  some  little  delay  folr 
lowed  before  defendant  was  able  to  secure 
this  certifioite  and  make  his  deed.  But  this 
delay  was  fully  concurred  In  and  assented 
to  by  the  Schaders.  On  the  27tta  day  of  De- 
cember, 1911,  he  delivered  to  the  Ocean  Park 
Bank,  tbe  escrowee,  a  warranty  deed  of  him- 
self and  wife  to  the  Seattle  property,  in 
which  deed  plaintiff  Nellie  M.  Schader  was 
named  as  grantee.  On  the  20th  day  of 
March,  1912,  the  Schaders,  without  author- 
ity or  right,  withdrew  from  the  Ocean  Park 
Bank  their  deed  and  certificate  of  title 
whidi  they  had  previously  placed  there.  The 
prices  upon  which  the  properties  were  to  be 
exchanged  were  fair  and  adequate,  and  the 
agreement  equitable  and  just  Demand  had 
been  made  upon  the  Schaders  to  perform 
their  contract,  but  they  had  refused  to  do  so. 
Such,  in  substance,  are  tbe  allegations  of  the- 
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cross-complaint  In  tbs  flnri:  tioont  It  la 
charged  tliat  the  Contract  was  executed  by 
Carl  F.  Schader  under  written  authority  pre- 
viously conferred  upon  him,  and  that  the 
agreement,  although  executed  In  the  name  of 
Schader,  was  Intended  and  understood  to  be 
the  agreement  of  Mrs.  Schader,  the  owner  of 
the  property.  The  second  count  charges  upon 
a  parol  contract  with  Mrs.  Schader  and  a 
sufficient  execution  thereof  to  lift  the  ban  of 
the  statute  of  frauds.  The  third  count  al- 
leged ownership  of  the  property  to  be  In  the 
husband  and  the  property  to  be  community 
property.  GThe  defendant  had  the  unques- 
tioned right  thus  to  plead  In  separate  counts, 
and  the  explanation  that  these  pleadings 
were  thus  framed  so  as  to  meet  any  elusive 
defense  which  the  Schaders  might  Interpose 
Is  quite  reasonable.  OTbe  Schaders  answered 
separately.  Carl  Schader  dented  that  he 
entered  Into  the  contract  as  the  agent  of 
his  wife,  averred  mutual  mistake  and  error 
In  a  minor  term  of  the  contract,  and  asked 
the  court  to  reform  it  In  that  particular; 
this  minor  term  going  merely  to  the  payment 
of  the  taxes  for  the  current  year.  He  then 
set  up  an  oral  contract  between  himself  and 
his  wife,  by  which  he  was  to  pay  her  $2S,000 
for  the  property.  He  admits  the  receipt  of 
the  money,  does  not  offer  to  restore  it,  and 
declares  his  election  to  rescind  .because  of 
false  and  fraudulent  representations  made  to 
him  concerning  the  Seattle  property.  He  as- 
serts a  great  difference  in  the  value  of  the 
two  pr(^ertles,  and  that  the  contract  is  there- 
fore inequitable.  Finally  he  declares  that 
the  ownership  of  the  property  is  in  Mrs. 
Schader,  that  she  refuses  to  make  the  con- 
veyance to  the  cross-complainant,  and  that 
he  ia  unable  to  do  tfb,  and  that  he  has  be- 
come obliged  to  pay  her  for  the  use  of  her 
premises.  Mrs.  Schader's  answer  Is  to  the 
same  effect,  asserting  ownership  in  herself, 
denying  all  participation  in  the  contract,  and 
charging  fraud.  The  court  in  equity  decreed 
specific  performance  in  favor  of  the  defend- 
ant, add  this  appeal  has  followed. 

To  fill  out  the  skeleton  of  the  facts  above 
given,  it  was  shown  by  the  evidence  that  the 
negotiations  were  conducted  between  Stanley 
White  and  Carl  Schader;  the  executory 
contract  was  signed  by  Carl  Schader  and  not 
by  Nellie  Schader,  and  the  $4,500  paid  to  and 
received  by  Carl  Schader.  Before  the  money 
was  paid,  however,  and  the  contract  executed 
negotiations  were  had  in  the  presence  of  Mrs. 
Schader.  White  visited  the  house.  There 
were  discussions  over  the  price,  over  what 
personal  property  within  the  house  should  go 
to  the  purchaser,  and,  finally,  when  these 
matters  were  agreed  to  and  embraced  in  the 
executory  contract,  Mrs.  Schader  Joined  with 
her  husband  in  executing  the  deed,  which 
they  placed  in  escrow  with  the  certificate  of 
title  to  th^r  Santa  Monica  property. 

[2]  Appellants  first  contend  that  Carl  F. 
Schader  was  not  the  agent  of  bis  wife.    A 


very  full  power  of  attorney  by  the  wife,  an> 
thorizlng  the  husband  to  act  for  her,  had  been 
executed  and  recorded  and  was  Introduced 
In  evidence.  Appellants'  objectimt  to  the 
force  of  this  power  of  attorney  is  that  it  is 
"an  ancient  document  which  everybody  bad 
forgotten."  Of  course  there  is  no  legal  sub- 
stantiality to  such  an  attack.  But  it  may  be 
added  that  It  was  not  utterly  forgotten ;  that 
Mrs.  Schader  testifies  that  her  husband  was 
wont  to  deal  in  her  real  estate;  that  Mr. 
White  was  unaccustomed  to  these  transac- 
tions, and  that  when  be  suggested  to  Mr. 
Schader  that  Mrs.  Schader  sign  the  executory 
contract  and  said,  "Ton  promised  your  wife 
should  sign,"  Schader  replied:  "My  signa- 
ture is  good,  all  right  I  would  not  reader 
myself  liable.  In  fact  I  have  a  power  of 
attorney  from  Mrs.  Schader."  This  was 
upon  the  ocdasion  of  the  payment  of  the  $4,- 
600. .  Another  objection  to  the  power  of  at' 
torney  was  that  U  is  not  shown  to  have  been 
delivered.  It  is  shown,  however,  to  have 
been  recorded  at  the  request  of  Mr.  Tanner, 
one  of  appellants'  counsel  in  the  case,  and  no 
effort  is  made  to  deny  his  authority  so  to 
have  It  recorded. 

Finally  it  is  objected  that  the  power  of 
attorney  authorizes  the  agent  to  execute 
contracts  and  deeds  In  the  name  of  the  prlUr 
dpal,  and  that  this  executory  contract  was 
executed  by  Carl  Schader  in  his  own  name. 
But  following  the  executory  contract  was  the 
formal  execution  of  the  deed  itself,  made  by 
Mrs.  Schader.  There  ia  and  can  be  no  ques- 
tion of  her  full  and  complete  knowledge  of 
the  transaction  at  the  time  she  so  executed, 
and  her  deed  is  Itself  an  acceptance  and 
ratification  of  the  executory  contract.  Sal- 
mon V.  Hoffman,  2  Cal.  139,  66  Am.  Dec.  322 ; 
Love  V.  Sierra,  etc.,  Co.,  32  Cal.  639,  91  Am. 
Dec.  602;  Cannon  v.  Handley,  72  CaL  133,  13 
Pac.  315;  Puget  Sound  Lumber  Co.  v.  Krug, 
89  Cal.  237,  26  Pac.  902;  Ralphs  v.  Hensler, 
97  Cal.  302,  32  Pac.  243 ;  Bergtholdt  v.  Por- 
ter Bros.  Ca,  U4  Cal.  689,  46  Pac  738 ;  S.  P. 
Ry.  Co.  V.  Von-Schmldt  Co.,  118  CaL  371,  60 
Pac  660. 

[3]  Appellants'  second  objectlofi  is  that  of 
lack  of  mutuality  In  the  contract  herein  ar- 
guing that  because  Mrs.  Schader  had  not  her- 
self signed  the  executory  contract  she  could 
not  have  compelled  specific  performance,  and 
therefore  it  was  inequitable  to  decree  specific 
performance  against  her.  But  it  is  sufiSdent 
in  addition  to  what  has  been  said  herein,  to 
add  that  as  an  undisclosed  principal  she 
could  sue  or  be  sued.  EJdridge  v.  Mowry,  24 
Cal.  App.  163, 140  Pac  978;  Walton  v.  Davis, 
22  CaL  App.  436,  X34  Pac  796 ;  Ford  v.  WU- 
liams,  62  U.  S.  (21  How.)  287,  16  L.  Kd.  36; 
Pomeroy,  Spec  Per.  (2d  Ed.)  S  89;  81  Cyc 
1416. 

[4,  t]  The  third  and  fourth  propositions 
advanced  by  appellants  may  be  considered 
together.  They  are  that  the  respondent  mis- 
represented the  value  of  his  property,  and 
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that  the  Scbadera  were  not,  therefore,  to  re- 
ceive an  adequate  CMislderatlMi  for  their 
own  property.  Touching  the  adeqnacy  of 
consideration,  the  court  found  the  value  of 
the  Santa  Monica  property  to  be  $20,000, 
upon  which  was  a  mortgage  of  $7,500,  reduc- 
ing Its  actual  value  to  the  purchaser  assum- 
ing the  mortgage  to  $12,500.  The  value  of 
the  Seattle  property  was  found  to  be  $14,- 
000,  upon  which  was  a  mortgage  of  $7,000, 
reducing  Its  value  to  $7,000.  In  addition, 
however,  the  defendant  paid  to  the  Schaders 
$4,500,  which  w^ould  leave  a  disparity  and 
difference  of  $1,000  between  the  values  of 
the  two  properties  as  found  and  fixed  by  the 
court  We  have  recently  had  occasion  to  dis- 
cuss tiie  question  of  adequacy  of  price  (O'Hara 
V.  Lynch,  157  Pac.  60S),  and  little  need  be  add- 
ed to  what  Is  there  said.  Adequacy  of  price 
does  not  mean  equality  of  price.  An  ade- 
quate consideration  does  not  mean  a  consider- 
ation measuring  to  the  fullest  extent  up  to 
the  value  of  the  proiierty.  Each  case  must 
rest  for  determination  upon  Its  own  facts,  and 
equity  will  find  adequacy  or  Inadequacy  after 
considering  aU  of  the  drcumstances  appear- 
ing in  each  particular  case.  Herein,  In  a 
transaction  involving  the  exchange  of  prop- 
erty to  the  value  of  $20,000  the  disparity  Is 
$1,000.  This  disparity  Itself  is  found  by  the 
court  only  as  It  resolves  a  mass  of  conflict- 
ing evidence  touching  values.  Moreover, 
there  is  the  testimony  of  Schader  that  in 
his  desire  to  move  away  from  Santa  Monica 
he  would  have  been  indifferent  to  even  a 
greater  discrepancy  in  the  values  of  the 
properties.  And  finally  there  is  the  testi- 
mony, to  which  we  vrtll  shortly  advert  more 
In  detail,  showing  a  full,  complete,  and  in- 
dependent Investigation  made  by  the  Schad- 
ers themselves  of  the  value  of  the  Seattle 
property,  which  investigation  took  the  form, 
not  only  of  letters  to  them  from  real  estate 
agents  In  Seattle,  but  as  well  the  form  of  a 
personal  inspection  of  the  property  and  oral 
inquiries  in  the  dty  of  Seattle  regarding  Its 
value.  In  Wilson  v.  White,  161  CaL  463,  119 
Pac  695,  where  there  was  found  a  discrepan- 
cy In  value  of  $1,000  on  a  purchase  price  of 
$14,000,  this  court,  declaring  the  rule  to 
which  we  have  adverted,  the  adequacy  or  In- 
adequacy is  to  be  determined  by  a  considera- 
tion of  all  the  drcomstances,  said  that  a 
mere  difference  of  $1,000  on  property  worth 
$16,000  "is  perhaps  not  so  large  as  to  war- 
rant a  conclusion  of  Inadequacy  sufficient  to 
justify  a  refusal  of  specific  performance." 
Tbe  court  then  proceeded  to  show,  however, 
that  there  were  certain  equitable  drcnm- 
stances  Justifying  the  court's  refusal,  the 
essential  one  being  the  duty  of  the  vendee 
under  the  drcomstances  of  the  case  to  give 
all  information  to  the  vendor,  and  his  con- 
cealment of  that  infbrmatlon,  facts  wholly 
wanting  in  the  case  at  bar. 

l(]  The  contention  of  the  Schaders  that 
tlisy  were  deceived  by  the  fraudulent  mls- 


repreaentations  of  defendant  obnoemlng  the 
value  of  the  Seattle  pr<^>erty  rests  upon  an 
even  more  unsubstantial  foundation  than  the 
unsustained  contentions  which  we  have  Just 
been  considering.  It  appears  that  Schader 
had  a  trusted  friend  in  Seattle  by  the  name 
of  Atkinson,  with  whom  he  communicated 
upon  the  subject-matter.  Atkinson  replied, 
saying  that  the  largest  real  estate  bouse 
in  Seattle  said  the  property  might  be  sold 
within  60  days  for  $14,000,  "but  will  make 
no  absolnte  assurances ;  market  very  dull,  and 
triangular  lot  a  little  harder  to  sell  than 
square  ones."  He  followed  this  with  a  letter 
in  whidi  he  said: 

"My  advice  to  you  is  to  let  Seattle  real  es- 
tate aloDe,  especially  this  lot,  as  it  is  a  little 
triangle  that  could  not  be  improved  with  a 
building  higher  than  two  stories. 

Not  satisfied  with  this,  Schader  sought 
and  obtained  from  Independent  sources  other 
views  of  the  value  and  desirability  of  the 
lot  And,  finally.  In  February,  1912,  he  went 
to  Seattle  with  his  wife,  ijersonally  inspect- 
ed the  property.  Inquired  of  Its  value,  and 
placed  the  property  with  a  real  estate  firm 
for  sale.  It  remained  with  that  firm  for  sale 
on  account  of  the  Schaders  until  July  27, 
1912.  Upon  his  return  to  Santa  Monica  he 
never  sought  a  rescission  upon  the  ground 
of  fraud,  never  declared  that  he  had  been  de- 
ceived during  all  of  the  time  that  defendant 
remained  in  possession  of  the  Santa  Monica 
property,  until  ten  months  afterward,  when 
be  asserts  this  fraud  in  his  answer  to  the 
cross-complaint  The  defendant  had  been 
put  in  possession  of  the  house  before  the  de- 
parture of  the  Schaders  by  the  Schaders 
themselves,  and  Mrs.  Schader,  after  her  visit 
to  the  Seattle  property,  wrote  to  the  maid 
that  she  had  left  at  Santa  Monica,  express- 
ing the  hope  that  she  "had  cleaned  the  bouse 
to  suit  the  gentleman,"  meaning  the  defend- 
ant White.  No  discussion  is  required  upon 
these  facts.  It  Is  sufficient  to  refer  to  Noun- 
nan  V.  Sutter  County,  81  CaL  1,  22  Pac.  616, 
6  L.  R.  A.  219;  Schmidt  v.  Mesmer.  116  CaL 
270,  48  Pac.  64;  Oppenheimer  v.  Clnnie,  142 
CaL  313,  75  Paa  899;  Spinks  v.  CUrk,  147 
CaL  444,  82  Pac  45;  Maxon-Nowlln  Co.  v. 
Norswing,  166  CaL  609,  187  Pac  240. 

That  respondent  White  performed  aU  the 
covenants  and  conditions  of  his  contract  is 
not  left  in  doubt  He  was  to  pay  HfiOO,  $500 
at  one  time,  $4,000  within  a  limited  time 
thereafter.  He  made  these  payments ;  Schad- 
er received  the  money,  and  stm  retains  it 
He  was  to  deliver  to  Sdiader  a  warranty  deed 
to  the  Seattle  property.  He  executed  this 
deed  to.  Mrs.  Schader,  in  whom  title  to  the 
Santa  Monica  property  was  apparently  vest- 
ed, and  be  did  this^  as  the  evidence  discloses, 
under  the  directions  of  her  husband.  He 
was  also  to  deliver  in  escrow  to  the  bank  a 
certificate  by  a  responsible  guaranty  com- 
pany of  Seattle,  showing  a  good  title,  free 
from  incumbrances,  saving  the  mortgage  of 
$7,000.    Dpon  the  doing  of  these  things  the 
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iTldence  dladDoes  that  Hr.  SCbadar  gave  dl- 
'ecttons  to  tbe  offldala  of  tlie  bank  to  ex- 
imlne  and  pass  upon  tbe  deed  ezeeoted  to 
lim.  They  did  ao  examine  It,  and  fonnd  no 
ibjectloa  to  It  Thereafter  Scbador  wrote 
rhlte  tbat  "Ererytltlag  (In  escrow)  la  In  due 
orm."  At  the  time  Mr.  Sehader  wrote  this 
>tter  the  deed  had  been  in  the  bank  for  two 
otontha,  and  at  this  moment  the  only  objeo- 
ion  urged  against  the  deed  la  that  it  Is  a 
onveyance  to  Mrs.  Sehader  Instead  of  to 
tie  husband,  thongh  the  husband  pleads  that 
he  tltie  is  in  his  wife,  and  tbat  be  cannot 
iduce  her  to  perform  tbe  contract  which  he 
ays  he  alone  entered  Into.  We  will  not  nit- 
uly  extend  this  by  a  dlscnssion  of  the  slml- 
ir  untenable  and  nltratechnlcal  objections 
dvanced  against  the  sufficiency  of  the  certlfl- 
ite.  Hie  evidence  fttUy  sustains  respond- 
Dt's  position  that  the  delay  in  obtaining  a 
roper  certificate  of  title  was  through  no 
eglect  of  his  own,  and  was  fully  known  and 
ssented  to  by  appellants. 
The  Judgment  and  order  appealed  from 
re  therefore  affirmed. 

Weconcar:  MELVIN,  J.;  IX}IUaAM,  J. 


PEOPLE  T.  WH/r.     (Or.  2022.) 
Inpreme  Goart  of  California.     Oct  IS,  1916. 
Rehearing  Denied  Noy.  9,  1916.) 

HouioiDE  <8es>253(1)  —  MuBDia  iw  the 
First  Deobes — Evidbnoe— SuFFiciKNOy. 

Evidence  held  to  justify  a  conviction  of  mur- 
•T  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
:nt  Dig.  {f  028,  581;    Dec.  Dig.  «a»253(l).] 

CanaNAi,  Law  «s3e96(5)— Bvidencb— Ob- 
iBonons— BFraoT. 

An  objection  to  evidence  of  tlureats  made  by 
cused  on  the  ground  of  the  remoteness  goes 

the  weight  rather  than  to  the  admissibUity 

the  evidence. 

[E!d.    Note.— For   other   cases,    see   Criminal 

iw.  Cent.  Dig.  S  1683 ;   Dee.  Dig.  «S969B(6).1 

Homicide  «e»158(4)— Thbbatb— Bvidkrok 
—A  DiassiBiriTT. 

Where  accused  assaulted  decedent  and  a 
ird  person,  and  the  third  person  was  wounded 

a  shot  fired  by  accused  at  the  time  decedent 
18  shot  by  accused,  evidence  of  previous 
rests  made  by  accused  against  the  third  per- 
1  was  admissible  under  the  rule  that  wbUe 
■eats  against  decedent  are  admissible  to  show 
ilice,  threats  against  another  person  are  only 
mitted  under  circumstances  showing  some 
inection  with  the  injury  inflicted  on  decedent. 
Bd.  Note.— For  other  cases,  see  Homicide, 
nt.  Dig.  {  296:    Dec.  Dig.  «=>158(4).] 

Witnesses  «=»269(1)  —  ShCAMiHATioir  — 

:!RO8S-EXAiaNATI0N. 

Where  no  statement  was  made  to  the  court 
to  the  purixise  of  a  question  asked  a  state's 
tnesa  on  cross  examination,  and  notliing  had 
in  elicited  to  show  the  pertinency  of  the 
?8tioii,  which  called  for  an  isolated  matter 
icerning  which  nothing  had  been  asked  on 
'.  direct  examination,  it  was  not  error  to 
itain  an  objection  to  the  question. 
Bd.  Note. — ^For  other  cases,  see  Witnesses, 
It.  Dig.  i  949;    Dec.  Dig.  «=»269(1).] 


6.  CanoHAi,  Law  «all72(6)  —  EviDKiat  -r 
Irstkootiohs.  ...  ,  ,,, 

Where  accused  denied  the  killing,  and  did 
not  justi^,  excuSe,  or  mitigate  it  an  instruc- 
tion that  if  a  honucide  liy  accused  was  proved  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt,  then  it  devolved  on  him  to  prove  mitiga- 
tion, justification,  or  excuse,  unless  the  proof 
of  the  prosecution  showed  that  the  crime  only 
amounted  to  manslaughter,  or  that  accused  was 
Justifiable  or  excusable,  was  not  prejudicial, 
tliough  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8159;  Dee.  Dig.  «S=»U72(6).] 

6.  Cbiuinai,    Law    «=3552(2)  —  CiBOtncsTAN- 

TIAL  EVIDKNOB— QtrESnON  FOB  JUBT. 

The  jury  in  case  of  circumstantial  evidence 
cannot  rely  on  any  circumstance  as  a  link  in 
the  chain  of  ciieumstances  establishing  to  their 
satisfaction  beyond  all  reasonable  doubt  tbe 
guilt  of  accused,  unless  satisfied  beyond  all  rea- 
sonable doubt  by  the  proof  of  the  existence  of 
that  circumstance,  and  it  is  for  them  to  detet^ 
mine  what  circumstances  are  essential  to  satis- 
fy tlieir  minds  beyond  all  reasonable  doubt  of 
guilt,  and  thus  constitute  necessary  links  in  the 
chain  of  circumstances. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  1267,  1260;  Dec.  Dig.  «s» 
552(2).] 

7.  Cbiuirai.  Law  «=»823(14)— Instbucttonb 
—Misleading  Instbuctions. 

Where  the  court  correctly  defined  circum- 
stantial evidence  as  testimony  of  a  chain  of  cir- 
cumstances pointing  sufficiently  strong  to  the 
commission  by  accused  of  the  crime  charged, 
and  stated  that  whether  the  evidence  was  direct 
or  circumstantial,  the  final  test  was  whether  the 
whole  evidence  considered  together  satisfied  the 
minds  of  the  Jurors  beyond  a  reasonable  doubt 
of  the  truth  of  the  charge,  an  instruction  that 
it  was  not  necessary  that  every  fact  and  cir- 
cumstance given  in  evidence  should  be  proved 
beyond  a  reasonable  doubt,  but  only  that  every 
fact  and  circumstance  necessary  to  the  conclu- 
sion of  guilt  should  be  so  established,  and  that 
it  was  for  the  jury  to  decide  whether  any  par- 
ticular fact  or  circumstance  was  a  necessary 
link  in  the  chain  of  evidence,  and  that  if  the 
jury  decided  that  such  fact  or  circumstance  was 
a  necessary  link,  then  it  must  be  proved  to  their 
satisfaction  beyond  a  reasonable  doubt  was  not 
objectionable  as  leaving  to  the  jury  the  deter- 
mination of  what  was  necessary  to  constitute 
the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  ${  1992-1994,  3168;  Dec.  Dig. 
«s>^a4).l 

8.  Cbiminal  Law  <S=>798(1)— Irstbuotions— 

CaUTIONABT  iNSTKTJCnORa. 

An  instruction  that  if  any  juror  entertain- 
ed a  reasonable  doubt  of  accused's  guilt  he 
should  vote  to  acquit  and  should  continue  to  so 
vote  until  convinced  to  the  contrary,  and  that 
a  juror  should  not  hesitate  to  change  his  views 
when  convinced  that  they  are  erroneous,  is  not 
objectionable  as  advising  the  Jury  that  a  juror 
may  change  his  vote  from  not  guilty  to  guilty 
in  deference  to  the  views  of  Ilis  fellow  jurors 
when  not  satisfied  beyond  all  reasonable  doubt 
of  guilt 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1940 ;   Dec.  Dig.   <8=»798(l).l 

9.  HoMiciDB  «=»309(6)— Gbadb  ov  OnBNSX- 

EVIDBNCn, 

Where,  on  a  trial  for  murder  in  the  first  de- 
gree, the  undisputed  evidence  showed  that  ac- 
cused, decedent  and  a  third  person  were  the 
only  persons  present  at  tbe  time  of  the  l^illing, 
and  that  either  accused,  or  the  third  person, 
Itilled  decedent,  and  that  accused,  when  arrested 
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within  a  few  honn  of  the  homicide  and  charged 
therewith,  did  not  claim  innocence  nor  intimate 
that  the  third  person  had  done  the  shooting, 
and  there  was  eridence  that  accused  had  threat- 
ened the  third  person  who  was  shot  at  the  time 
decedent  was  killed,  there  was  no  evidence  war- 
ranting instructions  on  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  IMg.  i  655 ;   Dec.  Dig.  i8=»309(6).] 

In  Banic  Appeal  from  Superior  Court. 
Glenn  County;    Wm.  M.  Finch,  Judge. 

Joseph  Vance  Wilt  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

Arthur  C.  Huston,  of  Woodland,  and  W.  T. 
Belleu,  of  Willow,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  J.  Charles  Jones,  Deputy  Atty. 
Gen.,  and  Ben  F.  Gels,  of  Willow,  for  the 
People. 

ANGELLOm,  0.  J.  Defendant  having 
been  Indicted  for  the  crime  of  murder  In 
the  unlawful  killing  of  one  Warner  C.  Smith, 
was  convicted  of  murder  In  the  first  degree 
and  adjudged  to  suffer  death.  He  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

[1]  1.  It  Is  asserted  and  most  earnestly 
argued  by  learned  counsel  for  appellant  that 
a  careful  consideration  of  the  facts  "will 
convince  any  fair-minded  man  that  there  la 
at  least  a  reasonable  doubt  as  to  the  guilt  of 
the  defendant"  The  Jury  by  their  verdict 
and  the  Judge  of  the  trial  court  by  his  order 
denying  defendant's  motion  for  a  new  trial 
have  said  otherwlsa  We  have  given  the  re- 
port of  the  evidence  contained  in  the  record 
our  most  careful  consideration,  as.  Indeed, 
we  do  In  every  capital  case  where  there  Is 
the  slightest  Intimation  that  there  is  doubt 
as  to  the  correctness  of  the  verdict  The 
result  of  our  examination  Is  that  we  are  not 
only  satisfied  that  the  evidence  was  such  that 
we  cannot  say  that  it  did  not  warrant  the 
Jury  In  being  satisfied  beyond  all  reasonable 
doubt  as  to  the  guilt  of  the  defendant,  but 
also  that  the  record  gives  us  no  reason  to 
doubt  the  correctness  of  the  verdict  Any 
possible  doubt  as  to  the  presence  of  the 
defendant  at  the  scene  of  the  homicide  is 
removed  by  his  own  testimony  given  at  the 
trial,  from  which  It  appears  that  he,  Jaasen 
(the  principal  witness  for  the  people),  and 
deceased  were  the  only  persona  present 
That  either  be  or  Jansen  killed  deceased 
when  all  three  were  together  is  one  of  the 
admitted  facts  of  the  case.  His  story  told 
on  the  witness  stand  practically  a  month 
after  the  event  is  to  the  effect  that  Jansen, 
after  an  altercation  with  deceased,  drew  a 
revolver  and  fired  several  shots  at  him,  and 
that  deceased  fell  to  the  ground  and  Jansen 
ran  away,  leaving  him  (defendant)  alone 
with  the  deceased.  This  testimony  on  the 
part  of  defendant  was  apparently  the  first 
Intimation  on  his  part  that  Jansen  was  the 
guilty  party.  Although  arrested  on  the  day 
and  within  a  few  hoora  of  the  homldde,  and 


charged  witii  the  offenfle,  neltber  protesta- 
tion nor  claim  of  Innocence,  nor  any  Intima- 
tion that  Jansen  did  the  shooting  was  forth- 
coming untU  he  gave  his  testimony  on  the 
trial.  All  that  he  appears  to  have  said  prior 
to  this  In  regard  to  the  shooting,  so  far  as  we 
have  found,  is  contained  in  the  report  of  his 
recross-ezaminatlon  relative  to  a  conversa- 
tion between  hlmsdf  and  the  district  attor- 
ney a  few  honrs  after  the  homicide,  as  fol- 
lows: 

"Q.  (By  district  attorney):  Then  didn't  70a 
say,  in  the  presence  of  Mr.  Bailey  (the  sheriff), 
after  I  bad  made  those  statements  to  you, 
didn't  you  then  say  to  me,  after  I  said  to  you 
that  it  was  not  Jansen  yon  killed,  that  it  was 
Smith,  and  weren't  you  surprised  and  said,  'I 
thought  it  was  Jansen'?  A.  I  said  I  was  told 
that  it  was  Jansen,  and  I  turned  tp  Bailey  and 
accused  him  of  saymg  that  Q.  Didn't  you  say 
to  me,  'I  thought  it  was  Jansen  who  was  killed'? 
A.  I  didn't  say  I  thought  that;  no,  I  turned  to 
Bailey,  and  I  might  have  said  those  words,  per- 
haps, out  what  I  meant  was  I  had  heard  him 
say  it.  Everybody  was  saying  it  out  there. 
*  *  *  Q.  You  had  heard  what?  A.  That  it 
was  Jansen.  Q.  But  Mr.  Wilt  yon  knew  it 
was  Smith,  didn't  you,  that  was  killed?  Too 
knew  Jansen  killed  him :  yon  saw  it ;  you  knew 
all  about  it  A.  Tes ;  I  knew  all  about  it.  Q. 
Then  what  did  yon  say  that  for?  A.  I  don't 
know ;  I  didn't  say  it  with  any  ulterior  motive 
at  alL" 

Except  for  the  testimony  of  the  defendant. 
there  was  no  shred  of  testimony  tending  in 
the  slightest  degree  to  inculpate  Jansen  as 
the  perpetrator  of  this  murder,  and  his  testi- 
mony was.  In  view  of  all  the  drcnmstanoes. 
of  such  a  nature  that,  to  say  the  least.  It  is 
not  surprising  that  It  was  rejected  by  the 
Jury  as  absolutely  unworthy  of  belief. 

The  deceased  and  Jansen  were  employed  In 
a  store  In  Oennantown.  Deceased  roomed 
in  the  home  occupied  as  a  residence  by  Ur. 
and  Mrs.  Jansen.  Except  for  the  testimony 
of  defendant  there  was  absolutely  nothing  to 
Indicate  that  their  relations  were  not  of 
the  most  friendly  nature.  Defendant  had 
been  the  husband  of  a  sister  of  Jansen,  bat 
she  had  obtained  a  divorce  some  years  be- 
fore, and  the  minor  child  of  the  marriage 
had  been  for  some  years  and  was  at  the  time 
of  the  homicide  in  the  custody  of  the  Jan- 
sens.  Defendant  lived  in  Orland,  some  miles 
from  Germantown.  There  certainly  had  been 
no  great  degree  of  intimacy  after  the  divorce 
between  defendant  and  the  Jansens.  Some 
two  years  before  the  homicide  there  had  been 
some  differences  between  them  in  relation  to 
defendant  visiting  the  child,  and  the  testi- 
mony fairly  Indicated  that  defendant  had  not 
visited  the  Jansen  house  thereafter.  There 
was  testimony  that  about  that  time  he  made 
threats  against  the  Jansens  because  of  this 
difference.  Testimony  of  Jansen  was  to  the 
effect  that  he  had  seen  defendant  on  very  few 
occasions,  and  did  not  know  him  at  all  weU. 
According  to  the  testimony  of  Jansen,  be  was 
aroused  from  his  sleep  early  on  the  momins 
of  February  14,  1916,  about  6:80  o'clock,  by 
the  deceased,  and  on  going  Into  the  hall 
found  there  the  deceased  and  a  atnngo  man. 
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some  dne  after  declared  l>y  Iilm  to  bare  been 
:he  defendant,  wbom  be  did  not  at  once  recog- 
alze,  armed  with  a  revolver.  Tbe  key  of  the 
store  bavlog  been  produced  by  Jansen,  this 
nan  marched  deceased  and  Janaen  oat  of  tbe 
lonse  and  to  tbe  store,  wtaicfa  was  opened 
ind  entered,  and  they  were  then  ordered  to 
>pen  tbe  safe.  The  outer  door  of  tbe  safe 
ras  opened,  but  no  key  being  produced  which 
TOuld  open  its  Inner  door  the  attempt  of 
his  man  to  obtain  access  was  abandoned. 
3e  marched  Jansen  and  deceased  out  of  the 
itore  and  down  tbe  railroad  track  away  from 
jermantown  for  about  a  mile,  and  then  be- 
an firing  his  revolver  at  them.  Apparently 
le  shot  deceased  first,  killing  blm.  Another 
hot  struck  Jansen,  Inflicting  a  slight  wound, 
lut  he,  running  away,  escaped  serious  Injury, 
le  did  not  at  the  moment  Identify  in  bis  mind 
be  assailant  as  Wilt,  but  a  little  later,  thlnk- 
Dg  tbe  matter  over,  became  convinced  that 
t  was  Wilt  The  assailant  had  attempted  to 
Isguise  himself  with  a  false  mustache,  and, 
s  already  noted,  tbe  testimony  fairly  showed 
bat  Jansen  had  seen  very  little  of  Wilt. 
>uch  in  a  general  way  was  Jansen's  story, 
nd  while  it  indicated  a  rather  peculiar  and 
t  first  blush  a  somewhat  incomprehensible 
ourse  of  conduct  on  Wilt's  part,  it  is  not  at 
U  an  Impossible  story  when  considered  In 
le  light  of  all  the  other  drcumstances.  Oon- 
issedly,  Wilt  did  go  that  night  on  Us  bicycle 
.-om  Oriand  to  Jansen's  house  in  Oerman- 
>wn,  leaving  bis  bicycle  under  a  bridge  sev- 
ral  hundred  feet  from  the  house  and  walk- 
ig  from  the  bridge  to  tbe  bouse.  Confesaed- 
',  he  then  carried  the  88-caUber  Savage 
iitomatic  revolver  which  was  found  on  him 
'  the  time  of  bis  arrest,  and  it  sufitdently 
ppears  that  deceased  was  killed  by  a  shot 
om  a  weapon  of  this  caliber.  Ckmfessedly, 
;  fled  from  tbe  scene  of  the  bomldde,  and 
ben  captured  some  hours  later  steadily  re- 
ised  to  say  a  word  in  reply  to  the  accusa- 
>n  against  blm,  except  as  we  have  already 
dicated,  until  be  gave  his  testimony  at  the 
lal.  Any  conclusion  that  bis  testlmcmy  as 
bis  reason  for  going  from  Oriand  to  Jan- 
n's  home  in  Germantown  was  true  was  un- 
irranted  in  view  of  what  the  evidence  fair- 
showed  as  to  the  relations  existing  be- 
-een  him  and  the  Jansens.  Certainly  no 
ch  degree  of  intimacy  between  Jansen  and 
lit  appeared  as  would  make  It  reasonable 
suppose  that  Jansen  might  desire  the  conn- 
1  or  assistance  of  Wilt  In  a  matter  of  such 
personal  nature  as  that  suggested  by  him. 
s  testimony  as  to  the  letter  he  claimed  to 
ve  received  from  Jansen  asking  him  to 
ne,  and  its  contents  (such  a  letter  never 
tng  produced),  and  as  to  his  consequent 
rival  at  Jansen's  home  between  8  and  10 
lock  the  night  of  February  13tb  and  his 
iversatlon  with  Jansen,  and  with  Jansen 
d  deceased,  from  that  time  on  until  short- 
before  the  homicide,  when  tbe  three  took 
walk  down  tbe  railroad  track  together, 
s  of  rnwHi  a  natute  that  the  Jury  were  ful- 


ly warranted  in  rejecting  It  as  false.  In  ad- 
dition to  its  inherent  probability  it  was  ab- 
solutely opposed  to  the  testimony  given  by 
both  Mr.  and  Mrs.  Jansen  as  to  the  where- 
abouts of  Jansen  during  tbe  night  of  Febru- 
ary 13th.  We  have  stated  this  much  for 
tbe  purpose  of  showing  our  reasons  for  tbe 
conclusion  that  tbe  record  is  not  such  as  to 
raise  in  our  mtnds  any  doubt  as  to  tbe  cor- 
rectness of  the  verdict 

[2,3]  2.  Mrs.  Masteraon,  at  whose  house 
defendant  boarded  for  a  time  in  January, 
1914,  and  Mrs.  Petericb,  her  daughter,  testi- 
fied as  to  certain  threats  then  made  by  him 
against  Jansen.  Mrs.  Masteraon  testified 
substantially  that  be  went  out  one  evening 
with  the  avowed  purpose  of  seeing  his  baby, 
was  away  about  30  minutes,  and  came  back 
pale  and  angry,  and  said: 

"WeU,  it  la  certainly  rough ;  they  have  even 
turned  my  own  baby  against  me;'*  and  "now 
to-night  they  wouldn't  even  allow  me  in  the 
hooae.  I  tell  you  right  here,  I  will  get  my 
revenge  on  that  bunch.  I  will  kill  that  Swandt 
woman  and  Jansen.    I  will  get  my  babies." 

Mrs.  Petericb  said  substantlaUy  that  on 
this  occasicm  defendant  said  they  had  re- 
fused to  let  him  see  his  baby,  and  that  he 
would  get  Jansen  and  the  Swandt  woman, 
that  be  would  kill  them,  and  that  about  two 
months  later  he  repeated  this  threat  Com- 
plaint Is  made  that  this  evidence  was  Im- 
properly admitted,  the  objection  made  to 
Mrs.  Masterson's  evidence  being,  according 
to  the  record,  that  it  was  "incompetent,  ir- 
relevant, and  immaterial,"  and  no  objection 
apparently  having  been  made  to  Mrs.  Pet- 
erlch's  testimony  which  was  given  after 
Mrs.  Masterson  had  testified.  It  is  earnest- 
ly urged  that  tbe  admission  of  this  evidence 
was  prejudicial  error.  We  are  satisfied  that 
as  to  the  dalm  that  the  making  of  these 
threats  was  too  remote  the  objection  Is  one 
that  goes  to  the  weight  rather  than  to  the 
admissibility  of  the  evidence. 

As  to  the  dalm  that  tbe  evidence  was  not 
admissible  because  tbe  threats  were  not 
against  the  deceased,  it  is  unnecessary  to 
discuss  tbe  many  authorities  dted  by  learn- 
ed counsel  for  appellant,  in  view  of  the  ad- 
misaion  by  them  that  a  terse  and  dear  state- 
ment of  the  rule  applicable  is  contained  in 
our  own  case  of  People  v.  Bezy,  67  UaL  223, 
7  Pac.  643,  where  it  la  said: 

"WliUe  threats  against  the  deceased  are  ad- 
misBible  in  evidence  to  show  malice,  threats 
against  another  person  are  only  admitted  un- 
der -  drcumstances  which  thow  tome  connection 
viith  the  mfury  inflicted  on  the  deoeased." 
(The  italics  are  ours.) 

Where  a  sufficient  connection  is  shown 
such  threats  are  dearly  admissible.  Tbe 
evidence  oC  Jansen  was  to  tbe  effect  that 
while  Smith  alone  was  killed  the  assault  was 
not  upon  Smith  alone,  but  upon  himself  and 
Smith,  and,  according  to  bis  testimony,  he 
was  wounded  by  another  shot  from  defend- 
ant's pistol.  Where  A.  fires  shots  at  B.  and 
C,  who  are  together,  killing  B.  and  wound- 
ing C,  who  nevertheless  makes  his  escape. 
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there  being  nothlDg  except  the  mere  fact  that 
B.  was  first  hit  to  Indicate  that  the  aasanlt 
was  specially  directed  against  him,  there 
would  appear  to  be  such  a  connection  be- 
tween the  killing  of  B.  and  previous  threats 
of  A.  against  C.  as  to  warrant  evidence 
thereof.  Such  threats  would  tend  to  show 
a  designed  assault  on  the  pert  of  A.,  the  prl' 
mary  object  of  which  was  the  killing  of  O., 
and  In  fact  including  B.  simply  because  he 
was  with  O.  If  the  evidence  was  that  A. 
only  the  day  before  the  homicide  had  threat- 
ened to  kill  O.  on  sight,  and  B.  (whom  A.  had 
never  before  seen)  and  C.  while  walking 
together  were  fired  upon  by  A.,  with  the  re- 
sult that  B.  was  killed  and  C.  wounded,  we 
think  no  one  would  question  the  existence 
of  the  connection  essential  to  the  admissibil- 
ity of  the  evidence  as  to  the  threat.  There 
is  no  difference  in  principle  between  such  a 
case  and  the  one  before  tis,  so  far  as  the 
question  we  are  discussing  Is  concerned.  We 
are  aware  of  no  decision  declaring  such  evi- 
dence inadmissible.  There  was  nothing  to 
indicate  that  prior  to  going  to  Jansen's 
house  during  the  night  preceding  the  shoot- 
ing, defendant  knew  anything  about  deceas- 
ed or  even  that  there  was  any  man  living  in 
Jansen's  home  other  than  Jansen  himself,  or 
that  at  any  time  prior  to  the  homicide  he 
ever  had  any  difference  whatever  with  de- 
ceased. We  are  satisfied  that  In  view  of  all 
the  circumstances  the  evidence  of  threats 
against  Jansen  on  the  part  of  defendant  was 
properly  admitted.  As  we  have  said  the  re- 
moteness of  the  threats  was  a  matter  goiiig 
solely  to  the  weight  of  the  evidence. 

[4]  3.  Error  Is  alleged  in  sustaining  an  ob- 
jection to  a  question  asked  Jansen  on  cross- 
examination,  as  follows: 

"How  long  after  the  shooting  did  you  go  down 
and  have  a  chat  with  Mr.  Smith,  the  uncle  of 
this  boy,  abont  this  tragedy?" 

The  objection  was  substantially  that  the 
same  was  not  proper  cross-examination.  No 
statement  was  made  to  the  court  as  to  the 
purpose  of  the  question,  and  apparently  noth- 
ing had  been  elicited  up  to  that  time  to  show 
the  pertinency  of  any  such  inquiry.  It  was 
apparently  an  isolated  and  immaterial  matter 
concerning  which  nothing  had  been  asked 
Jansen  on  direct  examination,  and  up  to 
this  time  it  Iiad  not  been  intimated  that 
there  was  any  claim  that  Jansen  hUnself  was 
the  guUty  party.  We  see  no  good  ground  for 
holding  that  the  court  erred  in  sustaining 
the  objection.  It  1b  proper  to  note  that  it 
was  subsequently  fully  shown  by  the  testi- 
mony of  Benjamin  Smith,  the  uncle,  that  on 
March  12,  1916,  Jansen  did  come  to  Ills 
house  in  Maxwdl  to  talk  with  him  about  the 
homicide,  in  pursuance  of  a  request  on  his 
(Jansen's)  part  that  he  be  permitted  to  see 
ttim  made  two  or  three  days  before. 

[S]  4.  The  defendant  denied  the  killing, 
and  there  was  no  attempt  to  justify,  excuse, 
or  mitigate  it  Die  court  inatructed  the  Jury 
as  follows: 


"TTpoD  a  trial  for  murder  If  the  eommlssioo 
of  the  homicide  by  the  defendant  is  proved  to  a 
moral  certainty  and  beyond  a  reasonable  doubt, 
then  it  devolves  upon  the  defendant  to  prove 
circumstances  of  mitigation  or  that  Justify  or 
excuse  the  act,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime 
only  amounts  to  manslaughter,  or  Uiat  the  de- 
fendant was  justifiable  or  excusable.  This  doss 
not  mean  that  be  must  prove  such  ciTcumstanc- 
es  by  a  preponderance  of  the  evidence.  He  is 
only  bound  under  this  rule  to  produce  snch  evi- 
dence as  will  create  in  your  minds  a  reasonable 
doubt  as  to  whether  there  were  circumstances  of 
mitigation,  or  that  justify  or  excuse  the  act." 

In  so  Instructing  the  Jury  the  court  was 
giving  a  rule  declared  by  section  1105  of  the 
Penal  Code.  It  is  claimed  that  it  Is  error 
to  give  such  an  instruction  where  the  killing 
is  denied.  It  may  be  conceded  that  the  in- 
struction was  inapplicable ;  no  circumstances 
of  mitigation,  excuse,  or  Justification  being 
suggested.  See  People  v.  Tapla,  131  CaL 
647,  654,  63  Pac.  1001 ;  People  v.  Grill,  151 
Gal.  592,  91  Pac.  615.  But,  as  said  In  People 
V.  Tapla,  supra: 

"Of  course,  a  judgment  will  not  be  reversed 
for  an  .instruction  containing  a  mere  abstract 
principle  because  it  is  not  applicable  to  the  case, 
where  it  appears  that  no  injury  was  done." 

In  that  case  an  iostmcfion  on  this  sub- 
ject, where  the  killing  was  denied  and  the 
evidence  to  show  that  the  death  of  the  de- 
ceased was  due  to  criminal  means  nsed  by 
another  person,  and  not  by  his  own  act  or 
accident  was  said  to  be  "very  slight,"  was 
held  prejudicially  erroneous,  on  the  ground 
that  the  jury  may  readily  have  understood 
the  language  "upon  a  trial  for  murder,  the 
Gommissicm  of  the  homldde  by  the  def^id- 
ant  being  proved"  as  Intimating  an  opinion 
or  belief  or  statement  on  the  part  of  the  trial 
Judge  that  the  homicide  had  been  proved. 
Ordinarily  this  language  oould  not  fairly  be 
held  to  have  any  such  signification.  See  Peo- 
ple V.  Grill,  161  OaL  606,  01  Pac  615.  But 
In  the  case  at  bar  the  language  of  the  in- 
struction was  "upon  a  trial  for  murder,  if 
the  commission  of  the  homicide  by  the  de- 
fendant la  proved  to  a  moral  certainty  and 
beyond  a  reasonable  doubt,  then,"  etc.,  which 
entirely  obviates  the  objection  suggested  in 
People  V.  Tapla,  supra.  We  can  see  no  pos- 
sible prejudice  to  defendant  In  tlie  giving 
of  thU  instructlcm. 

[6, 1]  5.  We  can  see  no  reason  for  conclnd- 
ing  that  the  jury  may  have  been  misled  by 
certain  instructions  given  In  regard  to  dr^ 
cumstantlal  evidence.  Some  criticism  is 
made  to  an  Instruction  declaring: 

*-'It  is  not  necessary  that  every  fact  and  cir- 
cumstance  given  in  evidence  should  be  proven 
beyond  a  reasonable  doubt,  but  only  that  every 
fact  and  circumstance  necessary  to  the  conclu- 
sion of  guilt  should  be  so  established.  *  *  * 
It  is  for  you  to  decide  whether  or  not  any  par- 
ticular fact  or  circumstance  is  a  necessary  link 
in  the  chain  of  evidence ;  and  if  you  decide  that 
such  fact  or  circumstance  is  a  necessary  link, 
then  it  mTist  be  proven  to  yonr  satiBfaction,  be- 
yond a  reasonable  dottbt." 

The  latter  part  of  this  InstmctlOB,  con- 
cerning i^icb  tb«  prlndDa^  complaint  is 


Digitized  by  LjOOQ IC 


CaU 


SPIVOK  ▼«  INDEPENDENT  BASK  *  DOOR  00. 


.666 


made,  is  exactly  In  accord  with  what  1b  said 
In  People  ▼.  Ah  Jake,  91  CaL  98,  27  Pac.  595, 
and  as  applied  to  the  subject  under  discus- 
sion Is  unquestionably  correct.  The  learned 
trial  judge  had  correctly  defined  circumstan- 
tial evidence  as  testimony  "of  a  chain  of  dt- 
cumstances  pointing  sufficiently  strong  to  the 
commission  of  the  crime  by  the  defendant," 
and  had  further  told  the  Jury  that  whether 
the  evidence  was  direct  or  circumstantial, 
"the  final  test  is  the  same,  to  wit:  Does  the 
whole  evidence,  considered  together,  satisfy 
the  minds  of  the  Jurors  beyond  a  reasonable 
doubt  of  the  truth  of  the  cliarge?"  The  lan- 
guage attacked  simply  told  the  jury  substan- 
tially tliat  it  was  for  them  to  decide  whether 
any  particular  circumstances  concerning 
which  testimony  had  been  given  was  neces- 
sary to  complete  a  chain  of  circumstances 
establishing  to  their  satisfaction  beyond  all 
reasonable  doubt  the  facts  essential  to  guilt, 
and  that  if  they  decided  that  It  was  neces- 
sary,, it  must  l>e  proven  l>eyond  all  reason- 
able doubt  before  they  could  act  upon  It.  In 
other  words,  they  could  not  rely  upon  any 
circumstance  as  a  link  In  the  chain  of  cir- 
cumstances establishing  to  their  satisfac- 
tion beyond  all  reasonable  doubt  the  guilt 
of  the  defendant,  unless  satisfied  beyond  aU 
reasonable  doubt  by  the  proof  of  the  ex- 
istence of  that  drcumstance ;  bnt  that  It 
was  for  them  to  determine  what  circum- 
stances were  essential  to  satisfy  their  minds 
beycHid  all  reasonable  doubt  of  such  guilt, 
and  thus  constitute  necessary  links  of  such 
chain.  This  we  think  must  be  correct,  and 
we  do  not  understand  that  any  different  rule 
Is  declared  in  any  California  case.  It  is  cer^ 
tainly  in  accord  with  what  is  said  In  People 
▼.  Ah  Jake,  supra.  We  do  not  think  the  in- 
struction can  fairly  be  construed,  as  claimed 
by  appellant,  as  leaving  "to  the  jury  the  de- 
termination of  what  was  necessary  to  c<m- 
stitute  the  crime."  It  bad  reference  to  an 
entirely  different  subject-matter,  viz.  the 
matter  of  proof  of  the  fftcts  essential  to 
gnilt  by  circumstantial  evidence.  As  to  the 
facts  essential  to  guilt  of  murder  and  the 
various  degrees  thereof,  the  Jury  were  fully 
and  correctly  instructed,  and  they  were  clear- 
ly instructed  that  they  could  not  convict  the 
defendant  of  murder  in  either  degree,  unless 
satisfied  beyond  all  reasonable  doubt  of  all 
the  t&cta  essential  to  such  a  conviction.  We 
do  not  think  it  can  fairly  be  assumed  that 
there  may  have  been  any  misunderstanding 
as  to  this.  We  see  no  good  ground  for  crit- 
icism-as  to  the  first  portion  of  the  Instruc- 
tion. 

[I]  6.  In  our  opinion  the  instruction  as  to 
the  duty  ct  the  Jurors  in  tb6  matter  ct  con- 
sulting and  agreeing  upon  a  verdict  cannot 
fairly  be  construed  as  advising  them  ttiat  a 
Juror  may  properly  change  his  vote  from  not 
gnUty  to  guilty  In  deference  to  the  views  of 
fellow  Jurors,  when  not  satisfied  beyond  all 
reasonable  doubt  of  such  guilt    They  were 


expressly  told  thereby  that  If  any  Juror  en- 
tertained a  reasonable  doubt  of  the  defend- 
ant's guilt  he  should  vote  to  acquit,  and 
sliould  continue  to  so  vote  "until  convhiced" 
to  the  contrary.  The  word  "convinced,"  as 
here  used,  and  as  used  in  the  last  sentence 
of  the  Instruction,  "A  juror  should  not  hesi- 
tate to  change  his  views  or  opinions  of  the 
case  when  convinced  that  they  are  errone- 
ous," clearly  means  "convipced  l>eyond  all 
reasonable  doubt,"  and  could  not  fairly  be 
otherwise  understood  by  the  Jurors. 

[•]  7.  The  evidence  was  not  such  as  to 
warrant  instructions  on  manslaughter  or  the 
submission  to  the  jury  of  a  "manslaughter 
verdict"  What  we  liave  said  disposes  of  all 
the  points  made  in  the  briefs.  We  have  fully 
examined  the  record,  and  find  no  other  mat- 
ters requiring  notice. 

The  judgment  and  order  denying  a  new  tri- 
al are  affirmed. 

We  concur:  SHAW,  J.;  MBLVIN,  J.; 
SLOSS,  J.;    LOBIGAN,  J.;   LAWLOB,  J. 


SPIVOK  V.  INDEPENDENT  SASH  &  DOGE 

CO.     (L.  A.  8764.) 

(Supreme  Court  of  Califomia.     Oct  11,  191& 

Rehearing  Denied  Nov.  9,  1916.) 

1.  Mastxb  aso  Sxbvakt  «=»101,  102(8)— Mas- 
teb's  Dutt— Safx  PiAcs  TO  Work. 

An  emplOTer  is  not  required  to  furnish  an 
absolntelv  safe  place  for  work,  but  one  which  is 
reasonably  safe,  having  recard  to  the  character 
of  the  work  itself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  IB8,  171,  179;  Dec.  Dig. 
«=>101,  102(8).] 

2.  Mastkr  ARn  Sebvant  $=3238(8)— Master's 
LiABzuTT- Tools  and  Afplianoes— Selec- 

TIOH. 

Where  an  employer  furnishes  adequate  ap- 
pliances and  methods,  and  an  employe,  for  his 
own  convenience,  adopts  other  methods  involving 
a  neediesB  risk  and  consequent  injury,  the  em- 
ployer is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  i  745;  Dec.  Dig.  (S=>238(8).] 

3.  Masteb   and    Sbbtant   4=»356— Masteb's 

LlABIUTT— WOBIUIEN'B  ColCPEHSATION  ACT. 

Where  the  employer  was  without  fault  and 
the  injury  to  an  employe  occurred  solely  through 
bis  own  nesUgence  in  using  other  appliances 
tnan  those  turnished  the  case  was  not  within 
the  Roseberry  Act,  St  1911,  p.  796,  as  the  foun- 
dation of  that  act  is  the  want  of  ordinary  or 
reasonable  care  on  the  part  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <S=>366.] 

Department  2.  Appeal  from  Superior 
Court  San  Diego  County;  O.  N.  Andrews, 
Judge. 

Action  by  Frank  Spivok  against  the  Inde- 
pendent Sash  &  Door  Company.  Judgment 
for  plaintiff,  motion  for  new  trial  denied,  and 
defendant  appeals.  Judgment  and  order  re- 
versed. 

Patterson  Sprigg,  of  San  Diego,  for  appel- 
lant. Luce  &  Luce,  of  San  Diego,  for  re- 
spondent 
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HBNSHAW,  J.  Plaintiff  recoTered  Judg- 
ment following  the  verdict  of  a  Jury  for  In- 
juries sustained  under  the  following  drcnm- 
stancee:  He  was  a  carpenter,  In  the  employ 
of  the  defendant  There  was  a  scaffold  call- 
ed a  "canopy"  used  In  connection  with  the 
work.  This  canopy  was  a  platform  attached 
to  the  building  and  about  14  feet  above  the 
ground  level.  The  canopy  was  used  in  con- 
nection with  the  wooden  forms  employed  to 
hold  the  concrete  in  the  construction  of  the 
building.  The  floor  of  the  canopy  could  be 
reached  by  a  stairway  inside  of  the  building 
leading  to  an  upper  floor;  the  canopy  floor 
being  4,  or  5-  feet  lower  than  the  floor  of  the 
structure.  There  were  ladders,  however, 
which  could  be  used  for  the  descent,  or  a 
workman  could  Jump  or  swing  himself  down. 
Instead,  however,  the  workmen,  for  their 
own  convenience,  seemed  to  have  adopted  an- 
other method  of  reaching  the  canopy.  This 
was  by  a  stepladder  9  or  10  feet  long,  which 
reached  a  "transom  bar"  8  or  4  feet  below 
the  canopy  floor.  The  workmen  stepped  from 
the  ladder  to  the  transom  bar,  and,  standing 
on  the  transom  bar,  climbed  onto  the  plat- 
form, which  was  about  3  feet  higher  than  the 
transom  bar.  This  dlmb  was  of  course  not 
difficult  for  any  man  and  not  unusual  for 
one  in  the  employment  of  a  carpenter.  Plain- 
tiff had  used  this  method  of  access  to  the 
canopy.  Indeed,  he  had  been  at  work  upon 
the  canopy  for  a  day  or  two  previous  to  his 
accident  Upon  the  canopy,  and.  Indeed,  this 
was  one  of  the  purposes  of  its  use,  were  the 
forms  for  the  concrete  work,  which  were 
there  piled  up.  The  plaintiff  upon  the  occa- 
sion of  the  accident  had  climbed  the  ladder, 
stood  upon  the  transom  bar,  put  one  knee 
upon  the  canopy  floor  and  seized  (doubtless 
by  inadvertence)  one  of  these  forms  to  the  ef- 
fort to  pull  himself  onto  the  platform.  The 
form,  of  course,  being  loose,  gave  way  and 
he  was  precipitated  to  the  floor  beneath,  sus- 
taining injury  to  his  ankle. 

The  complaint  charged  a  negligent  con- 
struction of  the  scaffold  because  of  which 
"the  floor  fell  apart  from  said  scaffold  when 
grasped  by  the  platotiff."  But  all  the  evi- 
dence, tocludlng  that  of  the  plaintiff,  dis- 
credits and  disproves  this  charge;  plaintiff 
himself  and  all  of  his  witnesses  testifying 
that  the  scaffold  was  properly  constructed 
and  was  and  remained  perfectly  firm.  The 
second  charge  of  negligence  against  the  de- 
fendant avers: 

That  the  defendant  "famished  to  the  said 
plaintiff  an  a  meons  of  clirabinK  upon  said  scaf- 
folding a  steplndder  of  such  a  defective  and  im- 
proper length,  size,  and  constniction  as  to  com- 
pel him  to  reach  from  the  top  of  said  ladder  a 
considerable  diataAce  to  the  floor  of  said  scaffold 
in  an  effort  to  climb  upon  said  scnffold,  and  the 
said  defective  and  improper  stepladder,  togeth- 
er with  the  said  above-menrioned  unsafe,  defec- 
tive, and  daneeroas  scaffold,  caused  the  said 
plaintiff  to  fall  to  the  ground." 

It  has  been  said  that  the  scaffold  was  nei- 
ther defective  nor  dangerous.    It  has  been 


shown,  and  todeed  must  be  conceded,  that 
plaintiff  did  not  meet  with  any  Injury  be- 
cause the  ladder  was  defective.  Indeed,  at  the 
time  of  his  injury  he  bad  left  the  ladder  and 
was  standtog  securely  on  the  transom  beam. 
It  cannot  successfully  be  contended  tbat 
there  was  any  hazard  worthy  of  the  name  in 
a  climb  from  the  transom  beam  to  the  can- 
opy floor.  It  Is  manifest  that  the  proximate 
cause  of  the  Injury  was  the  negligence  of  the 
plaintiff  In  grasping  the  loose  form,  which 
doubtless  he  thought  was  a  fixed  stanchion 
on  the  canopy.  He  was  familiar  with  the 
work,  with  the  place  of  labor,  with  the  con- 
dition of  the  canopy  platform,  and  from  a 
better  and  safer  means  of  approach  to  his 
work  be  himself  deliberately  selected  this 
particular  one.  He  could  have  gone  up  the 
stairway,  as  other  of  the  workmen  did.  but 
he  did  not  do  so. 

[1,2]  An  absolutely  safe  place  of  labor  is 
not  of  course,  required  of  an  employer.  It 
is  to  be  reasonably  safe,  bavlng  regard  to  the 
character  of  the  work  Itself.  Carpenters 
walk  freely  and  unhesitatingly,  and  expect  to 
walk,  over  floor  Joists  before  the  floor  is  laid. 
One  would  not  expect  to  see  a  cause  of  action 
for  injuries  occasioned  by  an  inadvertent  slip 
of  a  carpenter  walking  over  such  floor  Joists, 
predicated  upon  the  fact  that  the  employer 
had  not  caused  the  floor  to  be  laid  ao  as  to 
make  the  place  of  labor  safe.  So  In  this 
case  it  was  not  because  the  ladder  was  short 
that  the  plaintiff  was  injured.  His  cause  of 
action  might  as  well  have  been  founded  upon 
the  fact  that  the  defendant  furnished  him  no 
elevator  nor  tocllned  plane  to  reach  his  work. 
Adequate  appliances  and  methods  were  at 
hand.  If  the  employds,  for  their  ovra  con- 
venience, refuse  to  use  them  and  adopt  meth- 
ods involving  a  needless  risk,  the  employer 
is  not  liable.  Brymer  v.  Southern  Pacific 
By.  C!o.,  90  Cal.  496,  27  Pac  371 ;  Thompson 
▼.  0.  C.  Construction  Co.,  148  CaL  85,  82  Pac. 
86T. 

[3]  The  conclusion  Is  unescapable  that  the 
employer  to  this  case  was  without  fault  and 
tbat  Om  injury  occurred  solely  through  the 
negligence  of  the  employ&  The  case  therefore 
does  not  come  within  the  provisions  of  the 
Roseberry  Act  Stats.  1911,  c.  399,  p.  796. 
The  foundation  of  the  rights  under  the  Rose- 
berry  Act  was  the  "want  of  ordinary  or  rea- 
sonable care  of  the  employer."  When  the 
existence  of  this  fact  was  proven,  then  the 
employer  was  not  entitled  to  avail  himself  of 
the  plea  of  contributory  negligence  of  his 
employs,  nor  the  latter's  assumed  risk  of  the 
hazard  complatoed  of;  nor  yet  of  the  want  of 
reasonable  care  of  a  fellow  servant.  But  to 
the  case  at  bar  no  want  of  ordinary  or  rea- 
sonable care  upon  the  part  of  the  employer 
Is  shown. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:  MBLVIN,  J.;  LORIOAN.  J. 
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MBLLOR  T.  BANK   OF  WILLOWS   et   aL 

(MELLOR  et  aL,  InterT«nen).    (Sac.  2289.) 

(Supreme  Court  of  California.    Oct.  IS,  1918.) 

I.  Husband  and  Wife  «=»49%(8)  —  Onrs 
Causa  Mobtib— Evidenoi— Sufkicibnct. 
Evidence  held  aufficient  to  Bupport  Bnding 

that  deceued  made  a  gift  in  contemplation  of 

leath. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

(Vife,  Cent  Dig.  {  254;  Dec.  Dig.  <S=»49^(8).] 

!.  Husband  and  Wmt  «=>49H(8)  —  GiRS 

Causa  Mobtis— Scope  or  Inquibt. 

Where  a  wife  alleged  that  her  deceased  hns- 

land  made  a  gift  causa  mortis  to  her,  but  no 

itber  was  present  at  the  time  of  making,  her 

estimony  should  be  viewed  with  caution,  and 

Tec  wiUi  suspicion,  in  order  to  prevent  fraud. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 

Vife,  Cent  Dig.  {  254 ;   Dec.  Dig.  iS=>49^(8).] 

.  Appeal  and  Ebrob  «=>931(1)— PRtsnup- 

TI0N9— Findings  by  Coubt, 

The  court  on  appeal  cannot  assume  that 
h«  lower  court  ignored  rules  for  determining 
le  sufficiency  of  tne  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Irror,  Cent.  Dig.  S  3762 ;   Dec.  Dig.  >S=»931(1).] 

.  Gnrs  €=366(2)  —  Gifts  Causa  Mobtis  — 
Sufficiency  of  Words  Used. 

The  intention  to  give  need  not  be  manifested 
>lely  by  the  particular  words  of  the  donor,  but 
ley  need  only  be  susceptible  of  that  meaning, 
id  the  words:  "Here  are  the  certificates  of 
>posit  Take  them  to  C.  and  they  will  be  all 
Kbt"— are  aufficient  to  create  a  gift  eauaa 
ortis. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
ig.  S  136 ;    Dec.  Dig.  «=>e6(2).l 

Gifts  «=>83— Gins  Causa  Mobtis— Quxs- 
noNs  fob  Jubt. 

It  is  a  question  for  the  jury,  under  the  facts 
id  circumstances  of  each  case,  whether  a  gift 
one  causa  mortis. 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent 
ig.  S  156;   Dec.  Dig.  «=383.] 

Husband  and  Wife  <S=>49%(8)  —  Gifts 
ZiAUSA  Mobtis— Pbesuvftions. 

Where  tiie  donor  and  his  wife  had  lived  to- 
tber  for  many  years,  and  he  had  made  no  oth- 
proviaion  for  her  future  and  no  will,  and  had 

other  relatlTea  save  thoee  in  England,  whom 

had  not  seen  for  many  vears,  the  law  will 
;8ume  from  Uke  moral  oblligation  to  give  that 
:  handing  her  certiflcatea  of  deposit  and  tell- 
;  her  to  take  them  to  the  cashier  and  that 
tvould  be  all  right  was  a  gift  causa  mortis. 
Ed.  Note. — For  other  cases,  see  Husband  and 
fe,  Cent.  Dig.  g  254 ;   Dec.  Dig.  <S=»49%(8).] 

Gifts  <s=>60-Gifts  Causa  Mobtis— Suf- 
iciENCY  of  Wobds  Used. 
The  mere  fact  that  the  donor,  who  at  the 
e  was  suffering  intensely  and  in  his  last  ill- 
8,  did  not  use  elaborate  words  indicating  a 
:,  cannot  be  construed  aa  against  a  claim  to 
ift  causa  mortis. 

Sd.  Note.— For  other  cases,  see  Gifts,  Cent 
;.  i  109 ;   Dee.  Dig.  «s»60.] 

Husband  and  Wctb  •3»49^(8)  —  Gms 
AUSA  Mobtis— Evidehcb— Sufficiency. 
l!}videiice  held  to  show  the  execution  of  a 
d  gift  causa  mortis. 

Sd.  Note. — For  other  cases,  see  Husband  and 
fe.  Cent.  Dig.  J  264;    Dec.  Dig.  «=»49%(8).] 

3iFT8  «=>66(2)  —  Gifts  Causa  Mortis  — 
brttficates   or  Deposit  —  Necessitt   of 

VDOBSBlfBNT. 

The  mere  fact  that  certificates  of  deposit 
ged  to  be  the  subject  of  a  gift  causa  mortis 


were  not  indorsed  would  not  defeat  the  gift  or 
raise  a  presumption  against  the  validity  of  the 
transfer,  where  at  the  time  of  the  gift  the 
donor  was  suffering  intensely  from  his  &tal  ill- 
ness. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  136 ;    Dec.  Dig.  <S=>66(2).] 

Department  1.  Appeal  from  Superior 
Court,  Glenn  Connty ;  John  F.  Ellison,  Judge. 

Action  by  Dora  Mellor  against  the  Bank 
of  Willows  and  another,  wherein  John  Mel- 
lor and  others  intervened.  From  a  judgment 
for  plaintiff  and  an  order  orerruUng  motion 
for  new  trial,  interveners  appeal.    Affirmed. 

W.  T.  Belien,  of  Willow,  and  Arthur  O. 
Huston,  of  Woodland,  for  appellants.  A.  J. 
Zumwalt  and  Frank  Freeman,  both  of  Wil- 
low, for  respondent 

LAWLOR,  J.  This  action  was  brought  by 
Dora  Mellor,  the  plaintiff  and  respondent,  to 
recover  from  the  Bank  of  Willows  the  sum 
of  $5,162.60,  representing  a  certificate  of  de- 
posit for  $6,0(X),  and  the  interest  thereon,  is- 
sued by  the  defendant  bank,  and  payable  to 
George  Mellor,  the  deceased  husband  of  the 
plaintiff,  or  order.  The  plaintiff  claims  that 
she  received  the  money  as  a  gift  causa  mortis 
from  her  husband.  By  leave  of  the  court,  a 
complaint  in  intervention  was  filed  on  behalf 
of  certain  heirs  of  the  decedent  who  are 
contesting  the  plaintiff's  claim.  The  defend- 
ant bank  deposited  the  money  in  court  to  be 
delivered  to  the  successful  party  in  accord- 
ance with  the  decree.  The  case  was  tried 
without  a  Jury,  and  Judgment  was  rendered 
for  the  plaintiff.  The  interveners  interposed 
a  motion  for  a  new  trial,  which  was  denied, 
and  from  such  order  this  appeal  is  prose- 
cuted. 

The  sole  question  presented  is  whether 
Dora  Mellor  acquired  title  and  right  of  pos- 
session to  the  funds  represented  by  the  cer- 
tificate of  deposit.    The  court  found: 

"That  on  the  25th  day  of  November,  1911, 
George  Mellor,  early  in  the  morning  of  that  day, 
became  violently  ill,  and  later,  to  wit,  on  or 
about  8  o'clock  p.  m.  of  that  day,  died  ;  that 
during  said  last  illness  the  said  George  Mellor, 
while  in  great  pain,  and  believing  that  he  was 
about  to  die,  and  in  the  fear  and  peril  of  death, 
delivered  into  the  possession  of  and  gave  to 
plaintiff,  Dora  Mellor,  with  intention  to  make  a 
gift  of  the  same  to  her,  the  certificate  of  deposit, 
•  •  •  and  the  said  George  Mellor  died  with- 
out having  revoked  said  gift  of  said  certificate 
of  deposit" 

[1]  1.  It  is  Insisted  by  the  appellants  that 
the  evidence  is  Insufficient  to  support  the 
finding  that  the  gift  was  made  by  the  deced- 
ent in  view  of  impending  dissolution  from 
the  effect  of  lils  last  illness.  For  more  than 
17  years  Mellor  had  suffered  from  a  serious 
ailment  Involving  the  kidneys.  The  malady 
grew  worse  as  time  wore  on,  and  In  later, 
years  was  frequently  accompanied  by  at- 
tacks during  which  stones  would  pass  from 
I  the  kidneys  to  the  bladder,  causing  intense 
I  pain.    He  was  admonished  by  Dr.  Randolph, 


«=9For  other  oMi  see  same  topio  and  KST-NUUBSB  in  all  Key-Numbered  Digests  and  Indexes, 
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who  had  attended  him  for  nearly  20  years, 
that  he  was  likely  to  die  Tery  suddenly  In  one 
of  these  attacks.  The  physician,  testifying 
for  the  appellants,  on  cross-examination  said : 
"People  die  suddenly  in  those  cases.  I  do  not 
know  whether  or  not  he  had  been  suffering  a 
number  of  weeks  prior  to  that  time.  I  had  not 
called  upon  him,  and  he  had  not  called  me.  Mr. 
Mellor  always  thought  that  he  would  pass  away 
in  one  of  those  spells;  he  thought  they  would 
finally  kill  him;  he  said  that  to  me  often.  I 
have  had  conversations  with  him,  snd  have  told 
him  that  It  would  not  be  more  than  two  or 
three  years  that  he  had  to  fix  up  his  business. 
I  said:  'George,  you  are  going  to  quit  on  the 
sidewalk,  and  you  had  better  fix  up  your  busi- 
ness.'_  I  told  him  that  from,  the  yery  nature  of 
his  ailment." 

His  wife  said  that  he  was  Impreased  by 

these  warnings.    She  testified: 

"He  had  talked  about  it  more  than  once,  and 
he  said  if  he  ever  got  a  rough  one  he  wouldn't 
Uve;  as  he  was  getting  older  it  worried  him 
more." 

Mellor's  attorney  testified  to  like  effect  In 
the  early  morning  of  the  day  of  his  death 
Mellor  was  again  stricken  with  "one  of  his 
old  spells."  He  suffered  Intensely,  but  recov- 
ered sufficiently  to  go  to  the  garage,  of 
which  be  had  charge,  only  to  return  a  few 
moments  later  In  a  condition  of  great  agony. 

"When  he  first  came  home,"  his  wife  testified, 
"he  looked  agony  and  seemed  to  have  a  death 
pallor  on  his  face  and  he  said,  'It  is  a  rough 
one.' " 

She  assisted  him  to  undress  and  helped  him 
to  bed.  It  was  at  this  time  he  handed  her  a 
purse  containing  $150  in  cash  and  three  cer- 
tificates of  deposit,  including  the  one  inrolv- 
ed  In  this  action.  Subsequently  he  repeated 
the  remark,  which  must  be  regarded  as 
significant: 

"It  is  a  roogh  one,  Dora." 

After  getting  Into  bed  be  laid  over  on  bis 
side  and  said: 

"Dora,  the  taxes  are  due  Monday.  S«e  that 
they  do  not  become  delinquent  if  I  do  not 
awake." 

Although  the  physidan  made  sereral  visits 
to  Mellor  during  the  day,  be  did  not  recover 
from  the  attack,  and  died  about  8  o'clock  in 
the  evening.  It  is  provided  in  the  Civil  Code 
that: 

"A  gift  made  during  the  last  illness  of  the 
giver,  or  under  circumstances  which  would  nat- 
urally impress  him  with  an  expectation  of 
speedy  death,  is  presumed  to  be  a  gift  in  view 
of  death."     Section  1150. 

Bnt,  unaided  by  tills  presumption,  the  evi- 
dence Is  amply  sufficient  to  support  the  find- 
ing of  the  court  that  the  decedent  acted  in 
contemplation  of  death. 

[2,  3]  2.  The  appellants  next  contend  that 
the  court  was  not  warranted  In  finding  that 
the  decedent  Intended  to  make  and  did  make 
a  gift  to  the  plaintiff.    They  claim  that: 

"The  evidence  is  wholly  insufficient  to  justify 
the  finding  of  the  court  in  favor  of  the  plaintili, 
(or  the  reason  that  she  is  asserting  title  to  cer- 
tifioates  of  deposit  on  her  unsupported  statement 
that  her  deceased  husband,  George  Mellor,  made 
a  gift  causa  mortis  of  them." 


The  rule  Is,  as  argued  by  them: 
"He  who  attempts  to  establish  title  to  prop- 
erty through  a  gift  as  against  the  estate  of  a 
decedent  takes  upon  himself  a  heavy  burden 
which  he  must  support  by  evidence  of  great 
probative  force  whicn  clearly  establisbes  everr 
element  of  a  valid  gift."  Denigan  v.  Hibemia, 
etc..  Society,  127  Cal.  137,  59  Fac.  889. 

No  one  else  was  present  at  the  time  the 
plaintiff  claims  the  decedent  gave  her  the  ce^ 
tlflcate  of  deposit  It  is  well  established  that 
under  such  circumstances  the  testimony  of 
the  claimant  should  be  viewed  with  caution, 
and  even  with  suspicion,  in  order  to  prevent 
fraud.  Freese  v.  Odd  Fellows  Savings  Bank, 
136  CaL  662,  69  Fac.  493.  But  while  this 
is  true,  tlie  trial  court  in  this  case  bas  found 
in  favor  of  tbe  testimony  of  the  plaintiff, 
and  we  cannot  assume  that  In  making  its 
finding  tbe  court  ignored  the  rules  above 
stated. 

[4,  B]  Her  testimony  follows: 

"Saturday  morning,  the  25th  day  of  Novem- 
ber, 1911,  when  he  gave  them  to  me,  he  was 
sitting  on  the  edge  of  the  bed.  I  was  undressing 
him.  I  took  off  his  shoes.  I  helped  him  take 
off  his  overalls,  and  he  pnts  his  hand  in  hia 
pocket  and  takes  out  his  purse,  and  says: 
'Here,  Dora,  here  are  the  certificates  of  deposit 
I  should  have  attended  to  them  before.'  He 
said:  Take  them  to  Clarence  [referring  to  the 
cashier  of  the  defendant  bank]  and  they  will  be 
all  right'  It  was  about  8  o'dock  in  the  morn- 
ing when  he  said  this.  He  was  very  sick,  suf- 
fering a  great  deal  at  this  time.  I  took  the 
purse  and  put  it  between  the  mattresses  of  the 
bed  he  was  lying  on,  and  they  remained  there 
until  he  died.  He  died  about  8  o'clock  in  the 
evening.  I  did  not  open  it  until  Sunday  morn- 
ing; then  I  looked  in  the  purse.  The  pnrse 
had  been  in  my  possession  all  the  time.  At  the 
time  I  opened  toe  purse  I  found  these  certifi- 
cates of  deposit,  and  they  have  been  in  my  pos- 
session ever  since." 

She  also  testified  that  this  was  the  first 
time  he  ever  mentioned  the  certificates  to  her. 
He  did  not  refer  to  them  again. 

"Upon  this  expression  of  the.  decedent  assnm- 
ing  it  to  have  been  made,"  insist  the  app^lants, 
"the  court  must  base  a  finding  that  the  deceas- 
ed made  a  gift  of  the  certificate  to  Mrs.  MeUor.* 

It  is  argued: 

"There  was  no  word  spoken  indicating  an  in- 
tention to  give  the  certificates  to  any  one.  Mel- 
lor did  not  employ  the  language  that  is  usually 
used  to  indicate  an  intention  to  give.  He  did 
not  say,  'These  are  yours,'  or  *I  give  these  to 
you,'  or  Take  these  for  yourself^' 

But  the  intention  to  give  need  not  be  mani- 
fested solely  by  the  particular  words  employ- 
ed by  the  donor.  It  is  a  question  of  tact  to- 
be  determined  like  other  questions  of  fact 
upon  all  the  evidence  In  tbe  case — tbe  situa- 
tion of  the  parties,  their  relationship,  the 
circumstanoeB  surrounding  the  transaction, 
the  apparent  purpose  in  making  the  gift  the 
words  spoken  at  the  time,  and  the  like.  Es- 
tate of  HaU,  164  Cal.  527,  98  Pat  269.  Soe 
FoUmer  v.  Rohrer,  158  Cal.  766.  112  Pac. 
644.  If  the  words  accompanying  the  delivery 
of  the  thing  can  be  said  to  be  expressive  of 
a  gift,  and,  in  the  light  of  the  drcomatances. 
consistent  with  the  intention  to  give,  the 
execution  of  the  gift  is  established.  In  con- 
sidering a  similar  question,  tbe  coort  lemark- 
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ed  In  Vandor  v.  Boacb,  73  Cal.  614,  15  Pac. 
354: 

"The  counsel  says  that  the  operative  words  of 
a  gift  are,  'I  give,'  or  'I  have  given,'  and  that 
these  words  are  wanting.  But  we  do  not  think 
that  any  formula  or  set  phrase  is  necessary. 
It  is  sufficient  if  there  was  delivery,  and  any 
words  Importing  an  intention  to  give." 

While  it  Is  not  necessary  tliat  the  words 
used  shall  be  exclusively  language  of  gift, 
when  tested  by  all  the  circumstances  of  the 
case,  they  must  be  susceptible  of  that  mean- 
lag.  In  this  case,  possibly,  as  contended  by 
the  appellants,  the  bare  words  employed  by 
Mellor  might  constitute  a  direction  merely  to 
deliver  the  certificates  to  the  cashier  of  the 
bank.  But  the  language  is  also  consistent 
with  an  intention  to  make  a  gift,  and,  as 
we  will  presently  show,  the  decedent's  in- 
tention to  make  a  gift  Is  well  established  by 
the  evidence.  It  must  therefore  be  held  that 
the  language  used  constitutes  words  of  gift. 

[6]  For  more  than  a  quarter  of  a  century 
Mellor  and  hia  wife  lived  together,  during 
the  greater  part  of  which  time  he  was  af- 
flicted with  the  kidney  trouble  which  even- 
tually caused  his  death.  The  warnings  of  his 
physician  that  he  was  Ukely  to  die  suddenly, 
and  the  admonition  to  fix  up  his  business 
caused  him  unceasing  worry.  But  there  is 
no  evidence  that  he  had  previously  made  any 
attempt  to  provide  for  his  wife's  future. 
When,  Iiowever,  the  final  attack  came,  and  he 
realized  his  Ufe  would  soon  end.  It  is  appar- 
ent that  the  duty  of  providing  for  her  was 
uppermost  In  his  thoughts.  It  was  then  he 
handed  her  the  eertiflcates  of  deposit.  As 
is  said  in  Davie  v.  Davie  (Wash.)  01  Pac 
960: 

"It  would  seem  to  be  but  a  natural  thing  for 
a  man  in  the  expectation  of  near  approaching 
death  to  make  a  gift  of  this  kind  to  his  wife." 

There  are  circumstances  where  the  pre- 
sumption of  gift  arises  from  the  moral  obli- 
gation to  give.  See  Spltler  v.  Kaedlng,  133 
Cal.  600,  65  Pac.  1040.  It  seems  to  us  that 
such  a  case  Is  pre^nted  here.  No  creditors 
are  complaining.  The  only  parties  contest- 
ing the  claim  of  the  wife  are  heirs  of  the  de- 
cedent, residents  of  England,  wh<Hn  he  had 
not  seen  for  40  years.  Nor  la  it  suggested 
that  any  will  was  made  by  the  decedent,  the 
terms  of  which  are  inconsistent  with  the 
gift.  Cnte  appellant's  suggestion  that  per- 
haps Mellor  Intended  the  plaintiff  should 
pay  the  taxes  which  were  due  out .  of  the 
money  on  deposit  is  without  merit 

[7,  S]  It  is  also  argued  that  had  Mellor 
intended  to  make  a  gift  he  would  have  clear- 
ly expressed  his  intention  in  apt  word.s  and 
ttmt  the  absence  of  such  words  must  be  tak- 
en as  evidence  that  he  had  no  such  intention. 
But  his  failure  to  use  more  elaborate  lan- 
guage cannot  be  construed  against  the  gift. 
When  he  gave  the  plain ttft  the  certificates  of 
deposit  he  was  suffering  Intensely,  and  ap- 
parently was  unable  to  converse  or  concen- 
trate his  mind  to  any  extent.  While  tills 
drcnmstance  did  not  dispense  with  the  ne- 


cessity of  using  appropriate  words  of  gift,  it 
may  be  considered  in  explanation  of  his  fail- 
ure to  employ  formal  or  conventional  lan- 
guage. The  trial  court  therefore  may  well 
hare  concluded  that  but  for  his  physical  con- 
dition he  would  have  said,  in  effect: 

"Dora,  I  make  yon  a  gift  of  the  certificate  of 
deposit,  and  Clarence  will  give  you  the  money." 

'  It  is  also  quite  evident  that  he  trusted  to 
the  cashier  of  the  bank  to  recognize  the  right 
of  the  plaintiff  to  receive  the  money,  and 
considered  more  specific  directions  to  her  as 
unnecessary.  Nor  was  it  necessary  for  his 
wife  to  ask  him  whether  the  money  was  in- 
tended as  a  gift,  to  insist  upon  full  particu- 
lars as  to  the  action  expected  of  the  cashier, 
or  to  suggest  that  the  certificate  of  deposit 
be  indorsed.  It  was  sufficient  that  both  par- 
ties to  the  transaction  understood  that  a  gift 
of  the  money  represented  by  the  certificate  of 
deposit  was  intended  to  be  made,  and  that  it 
was  given  and  accepted  In  this  spirit.  We 
think  the  evidence  fully  sustains  the  finding 
that  the  decedent  gave  the  certificate  of  de- 
posit to  the  plaintiff,  and  that  he  did  so  with 
the  intention  of  making  a  gift  of  the  money 
to  her. 

[•]  S.  The  oertiflcate  of  deposit  was  unin- 
dorsed. The  appellants  contend  that  this 
was  a  fatal  defect  to  the  validity  of  the  gift 

"Assuming  for  the  sake  of  argument,"  they 
say,  "that  Mellor  intended  to  mtxe  a  gift  and 
that  he  actually  delivered  the  certificates  with 
the  intention  that  they  should  be  the  property 
of  Mrs.  Mellor,  still  there  ia  no  gift,  because 
the  certificates  were  not  indorsed.'' 

But  the  wife  testified: 

"At  the  time  Mr.  Mellor  delivered  these  cer- 
tificates of  dmosit  to  me,  he  was  too  sick  to 
write.  *  •  •  He  was  very  sick,  suffering  a 
great  deal  at  this  time." 

Where  there  is  no  opportunity  to  make  an 
indorsement  or  written  assignment  of  an  in- 
strument, such  as  a  certificate  of  deposit 
intended  as  a  gift  causa  mortis,  the  absence 
of  an  indorsement  does  not  raise  a  presump- 
tion against  the  validity  of  the  transfer. 
The  certificate  was  payable  "to  self  or  order." 
Its  delivery  constituted  an  equitable  assign- 
ment of  the  money  on  deposit.  Basket  v. 
HasseU,  107  U.  S.  602,  2  Sup.  Ct  415,  27  I* 
Ed.  500.  This  clearly  brings  the  case  within 
the  principle  of  the  prevailing  authorities 
that  a  gift  of  a  deposit  in  a  bank  is  a  proper 
subject  of  a  gift  causa  mortis,  and  may  be 
evidenced  by  the  delivery  of  the  certificate  of 
deposit  without  indorsement.  Boyston  v.  Mo- 
Culley  (Tenn.  Ch.  App.)  59  S.  W.  525,  52  L.  R. 
A.  899;  CaldweU  v.  Qoodenough,  170  Mich.  114, 
135  N.  W.  1057;  ConnOr  v.  Root  11  Colo.  183, 
17  Pac.  773;  First  National  Bank,  etc.,  v. 
O'Bryne,  177  111.  App.  478;  12  R.  a  L.  p. 
005,  I  38;  20  Cyc.  1238.  The  conditions  of 
transfer  printed  upon  the-  certificate  calling 
for  an  indorsement  do  not  alter  the  rule. 
Ridden  v.  Thrall,  125  N.  Y.  572,  26  N.  a 
627,  11  L.  R.  A.  684,  21  Am.  St  Rep.  758. 
The  authorities  relied  upon  by  the  appel- 
lants to  establish  the  necessity  of  an  Indorse- 
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ment  or  actnal  deUvety  of  tbe  funds  on  de- 
posit are,  for  tbe  moet  part,  concerned  with 
checks,  drafts,  and  otiier  evidences  of  mon- 
ey on  deposit  In  banks  of  Issue,  discount,  and 
deposit  These  cases  are  not  In  point;  for 
a  different  rule  generally  prevails  where  tbe 
money  can  be  drawn  from  tbe  bank  by  tbe 
depositor's  check  or  draft  In  this  state  It 
has  been  well  settled  that  "negotiable  paper 
payable  to  order  Is  the  subject  of  a  donatio 
causa  mortis,  even  though  It  Is  not  Indorsed 
by  tbe  payee."  Edwards  v.  Wagner,  121  Cal. 
870,  63  Pac  821.  This  rule  has  been  ap- 
plied to  a  promissory  note  (Druke  y.  Helken, 
61  CaL  346,  44  Am.  Rep.  553).  United  States 
bonds  (Vandor  t.  Roach,  supra),  and  bills  of 
exchange  (Edwards  t.  Wagner,  supra).  It  ap- 
plies with  eqnal  force  to  a  certificate  of  de- 
posit payable  to  order,  when  transferred  as 
a  gift  causa  mortis. 

We  find  no  error  In  the  rulings  of  tbe  court 
admitting  the  testimony  complained  ot 

Tbe  order  la  affirmed. 

I  concur:   SIX)SS,  J. 

SHAW,  J.  I  am  of  the  opinion  that  tbere 
was  sufficient  evidence,  direct  and  circum- 
stantial, to  support  the  findings,  and  that  the 
equitable  title  to  the  certificate  tit  deposit 
passed  by  Its  delivery  with  the  Intent  thereby 
to  make  a  gift  of  It  I  therefore  concur  In 
tbe  Judgment 


BARL  V.  SAN  FRANCISCO  BBIDGB  CO. 
(av.  1678.) 

(District  Court  of  Appeal,  Third  District  Gal- 
ifomia.    Sept  4,  1916.) 

1.  Mactkb  and  Skbvant  «=>148(1)— Injuries 
TO  Sebvakt— Neouocrck  or  Masteb— TJn- 
BATK  Place  to  Work. 

It  is  negligence  for  a  master  to  change  the 
switch  cutting  oS  an  electric  current  from  its 
wires  so  that  it  did  not  entirely  cut  the  carrent 
off,  and  then  to  direct  an  employe,  who  had 
previoudy  inserted  fuses  in  the  connections  aft- 
er cutting  off  tbe  current  at  the  switch,  to  in- 
sert a  switch  without  warning  him  that  the 
switch  had  been  cbauged, 

[Ed.  Xote.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  291-284 ;  Dec  Dig.  «=> 
149(1).] 

2.  Masteb  and  Sebvart  •3*235(7)— IirjrninEB 

TO  SeRVAUT— CONTBIBUTORT   NEOUOENOE. 

Though  tbe  emi>loy£  knew  of  the  danger  of 
«rorking  around  wires  carrying  a  current  of 
such  voltage,  he  was  justified  in  assuming  that 
the  switch  would  still  cut  the  current  oS  from 
the  wires,  tbe  difference  la  its  appearance  not 
being  so  palpable  as  to  compel  ue  condusion 
that  in  the  exercise  of  ordinary  care  he  would 
have  discovered  it 

[Ed.  Note.— BV>r  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  714;  Dec.  Dig.  «s» 
235(7).] 

8.  Masteb  and  Servant  «=>236(4)— iNjuBisa 
TO  Servant-Contbibutobt  Neougenob— 

SCPEBVISION  or  SnPERIOB. 

A  rigger  employed  in  a  plant  whose  ma- 
chinery is  operated  by  electricity  and  who  was 
directed  by  the  engineer  to  replace  a  fuse,  was 


entitled,  in  doing  so  under  the  Immediate  super- 
vision  of  the  engineer,  to  rely  on  the  superior 
knowledge  of  the  latter. 

[E^d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  713;  Dec.  Dig.  «=» 
235(4).] 

4.  Master  and  Sebvant  «!s>245(4)— iNJtiBixs 
TO  Sebvart— CoRTRiBTTTOBT  Nbolioeko— 
Obedierce  to  Obders. 

An  employ^,  who  had  knowledge  that  the 
cut-off  switch  had  been  changed  so  as  not  to 
cat  off  the  entire  current  is  not  contribntorily 
negligent  in  attempting  to  replace  a  fuse  nnder 
the  direct  supervision  of  the  engineer  where 
the  change  merely  rendered  the  attempt  more 
dangerous,  but  did  not  make  it  inevitably  or  im- 
minently dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  781 ;  Dec.  Dig.  <8=»245(4).l 

5.  Damages  «=9208(1)  —  Amourt— Persorai. 
Irjuries— Discretior  or  Jury. 

In  cases  of  personal  injury,  there  is  no  cer- 
tain and  absolute  measure  of  damages,  but  the 
amount  must  be  left  largely  to  the  discretioa 
and  sense  of  justice  of  the  jury,  subject  to  the 
supervision  and  correction  of  the  trial  court  to 
determine  what  will  be  a  fair  compensation  for 
the  suffering  and  misery  and  financial  loss. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  64,  64,  68,  533,  684;  Dec.  Dig. 
«s»208(l).] 

6.  Damages  «s>l30(l)— AxovifT— BixorBXCAt 
Ihjubies. 

Tbe  severity  of  injuries  caused  by  electricity 
is  a  matter  of  general  observation,  and  conrts 
have  been  liberal  in  npholding  verdicts  for  large 
amonnts  in  such  cases. 

[Eld.  Note.— For  other  eaaes,  see  Damages, 
Cent.  Dig.  U  357,  863,  864,  366;    Dec  Dig- 

7.  Trial  4=3296(11)  —  Misi.BADina  lirsnuo- 
TI0R8— Cure  bt  Otbxb  Irstbdctiorb. 

An  instruction  that  the  jury  should  asseaa 
the  damages  in  such  sum  as  they  l>elieved,  un- 
der all  the  circumstances  in  evidence,  the  plain- 
tiff ought  to  recove^  even  if  misleading  when 
standing  alone,  could  not  have  been  misunder- 
stood, where  It  was  supplemented  by  the  specific 
directions  as  to  all  the  elements  of  damage  for 
which  the  plaintiff  could  recover. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  i  716;  Dec.  Dig.  «=»M6(ll).l 

8.  Tbiai.  «s»28S(2)  — Irbtbuotiorb— Stab- 
MXNT  or  Isbuxs. 

It  is  not  error  for  the  court  to  state  plain- 
tiff's claim  in  the  language  of  the  complaint  in- 
stead of  using  equivalent  phraseology. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i  628;   Dec.  Dig,  «=»2S3(2).] 

Appeal  from  Superior  Court  Solano  Coun- 
ty ;  A.  J.  Buckles,  Judge. 

Action  by  William  Earl  against  the  San 
Francisco  Bridge  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

H.  B.  M.  Miller,  of  San  Frandaco,  for  ap- 
pellant. Walter  Shelton  and  J.  C.  Campbell, 
both  of  San  Francisco,  and  Frank  R.  Devlin, 
of  Fairfield,  for  respondent 

BURNETT,  J.  The  Interesting  argument 
of  appellant  is  based  largely  upon  the  theory 
that  we  must  discredit  and  reject  tbe  testi- 
mony In  favor  of  respondent's  contention. 
It  should  hardly  be  necessary  to  add  that  we 


4t=>9ot  other  eases  see  same  toplo  snd  KBT-NUM BBR  In  oil  K«r-NumlwTad  Digmta  soft  lodaes      ■ 
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are  not  p^mltted  to  do  so,  since  the  state- 
ments therein  contained  are  not  Improbable. 
Indeed,  after  a  carefnl  reading  of  tbe  entire 
record,  we  can  only  say  that  at  most  a  sub- 
stantial conflict  la  presented  as  to  the  ma- 
terial elements  of  the  allege  cause  of  ac- 
tion. 

[1]  The  facts,  as  substantially  stated  and 
shown  by  respondent,  are  as  follows:  Appel- 
lant at  the  time  of  the  accident  was  engaged 
In  dredging  a  channel  near  Pinole  Flats  at 
Mare  Island  in  Solano  county,  and  for  said 
purpose  was  using  dredgers,  pumps,  and  other 
machinery  and  equipment  operated  by  elec- 
tricity. On  the  7th  of  November,  1913,  plain- 
tiff was  in  the  employment  of  the  defendant 
as  an  operator  In  and  about  one  of  its  pump- 
ing stations  or  substations,  and  it  was  his 
duty,  under  said  employment,  "to  work  with, 
use,  handle  and  repair  the  machinery,  ap- 
paratus and  equipment  in  and  about  said 
pumping  plant  or  station."  Wliile  he  was 
so  engaged,  "he  was  required  by  defendant  to 
replace  a  fuse  or  connection  in  the  aforesaid 
apparatus  and  equipment,  and  plaintiff,  be- 
fore proceeding  to  do  so,  turned  or  threw 
the  switch  provided  by  defendant  to  discon- 
aect  the  electrical  current  from  that  portion 
3f  said  electrical  apparatus  or  equipment 
where  plaintiff  was  about  to  Insert  the  afore- 
said fuse  or  connection,  but  owing  to  the 
iinsafeness,  unsuitablenera,  unfitness,  defec- 
iveness,  and  dangerous  and  unrepaired  con- 
lition  01  said  wires,  •  •  •  devices  and 
electrical  equipment,  a  powerful  and  danger^ 
>us  electrical  current  of  high  potential,  used 
)y  defendant  on  said  electrical  apparatus 
ind  equipment  for  tbe  purpose  of  supplying 
)ower  to  be  used  as  aforesaid,  was  not  dis- 
connected from  the  aforesaid  electrical  ap- 
Miratns  and  equipment,  but  said  electrical 
ipparatus  and  equipment  remained  erurcharg- 
d  therewith  and  defendant  carelessly  and 
legligently  and  knowingly,  but  without  tbe 
:nowIedge  of  plaintiff,  failed  to  disconnect 
>r  cause  to  be  disconnected  the  aforesaid 
electrical  apparatus  and  equipment  from 
he  aforesaid  current,  so  that,  when  plaintiff 
indertook  to  replace  the  aforesaid  fuse  or 
onnectlon  as  required  by  defendant,  he  came 
1  contact  with  the  aforesaid  powerful  and 
angerous  current  and  received  the  same 
ito  and  through  his  body,  and  suffered  great 
hock  and  Injury."  Defendant's  machinery 
nd  apparatus  where  plaintiff  was  employed 
'as  protected  from  unusual  electric  currents 
y  means  of  fuses  which  melted  or  "blew  out" 
nd  thus  automatically  disconnected  the  cur- 
snt  when  It  became  too  strong.  Whenever 
fuse  blew  out,  it  was  the  duty  of  plaintiff 
>  Insert  another. 

Until  just  prior  to  the  accident,  defendant 
ad  furnished  a  8wit<d>  or  cut-off  which  could 
i  used  to  disconnect  the  current,  and  a  fuse 
>uld  then  be  put  in  without  any  danger; 
ad  while  this  condition  prevailed  plaintiff 
ad  restored  many  of  these  fuses,    ▲  few 


days  before  the  acddmt,  that  part  of  the 
switch  disconnecting  the  middle  phase  of  the 
three  incoming  high-tension  wires  burned 
ont,  so  that  it  had  to  be  repaired  in  order  to 
re-establish  the  connection  on  the  middle 
wire.  The  duty  to  make  this  repair  devolved 
upon  defendant's  chief  engineer  and  not  upon 
plaintiff.  Instead  of  restoring  the  switch  to 
its  original  condition,  the  chief  engineer 
connected  the  middle  high-tension  wire  di- 
rectly to  the  middle  transformer  wire  by 
means  of  an  ordinary  wire  caUed  a  "solid" 
or  "inmpeir"  so  that  the  middle  phase  could 
not  thereafter  be  disconnected.  As  a  con- 
sequence, the  middle  wire  was  always  alive 
so  that,  when  the  two  outside  hlgh-tensloo 
wires  were  disconnected  by  throwing  the 
switch,  the  corresponding  wires  below  the 
switch,  where  the  fuses  had  to  be  inserted, 
were  always  charged  by  a  return  current 
from  the  transformer.  Although  the  fuses 
in  the  two  outside  wires  were  still  kept  in  use 
to  protect  the  machinery  and  had  to  be  re- 
placed when  they  blew  out,  the  switch  to 
protect  the  employes  while  putting  in  fuses 
no  longer  performed  its  function.  While  the 
switch  appeared  to  accomplish  its  purpose  on 
the  wires  where  the  fuses  had  to  be  inserted, 
and  apparently  disconnected  the  current  in 
those  wires  as  it  had  always  done,  there  was  a 
way  left  open  for  the  current  to  become  a  hid- 
den and  disguised  peril.  We  must  conclude 
from  the  record  that  plaintiff  had  no  knowl- 
edge nor  notice  of  this  diange  in  the  condition 
of  the  switch,  but,  to  the  contrary,  had  every 
reasoD  to  believe  that,  by  manipulating  the 
switch,  the  current  would  be  turned  off  com- 
pletely BO  that  the  fuse  could  be  Inserted 
without  danger.  Herein  lies  the  negligence 
of  defendant  It  consisted  manifestly  in 
making  such  change  in  the  electrical  appli- 
ances without  notifying  plaintiff.  Of  course, 
if  it  had  not  been  the  duty  of  respondent  to 
restore  the  fuses,  a  different  question  would 
be  presented.  But  from  the  showing  made, 
we  must  accept  it  as  true  that  such  was  the 
duty  of  respondent,  and,  moreover,  that  the 
chief  engineer  specifically  ordered  him  to 
put  in  the  fuse  and  in  effect  assured  him  that 
he  was  not  incurring  any  danger. 

Reduced  to  its  simplest  form,  the  case 
seems  clearly  to  be  that  a  safe  place  was 
furnished  to  plaintiff  for  his  work  with  cer- 
tain appliances  that  he  could  and  did  use  in 
a  certain  manner  without  danger;  that  said 
appliances  were  changed  in  a  material  way 
without  his  knowledge;  that  thereby  they 
could  not  be  safely  operated  as  before;  and 
that,  while  performing  his  duty,  he  was 
greatly  injured  in  consequence  of  said  diange 
having  been  mada 

The  essential  features  of  the  situation  are 
covered  in  the  following  narrattve  of  plain- 
tiff: 

"I  am  83  years  old.  My  occnpation  has  been 
that  of  rigger,  and  for  that  work  I  have  receiv- 
ed from  $90  to  $125  per  month.  •  •  •  I  wag 
operator  on  tbe  relay  station.    My  datiai  were        t 
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to  see  that  the  pnmp  was  oiled,  well  greased  and 
oiled,  and  running.  •  •  *  If  anything  hap- 
pened, a  fuse  blown  out,  we  were  supposed  to 
put  it  back  in  place,  supposed  to  keep  the  thing 
running.  I  had  been  employed  there  about  a 
month.  I  had  been  in  the  employ  of  the  San 
Francisco  Bridge  Company  about  2^  months. 
During  that  time  I  had  worked  there  on  the  ma- 
chine, on  the  dredger  as  a  handy  man.  I  was 
off  about  4  days  before  the  morning  on  which  I 
was  hurt.  I  reported  for  dn47  on  the  dredger, 
on  board  the  launch,  at  7  o'clock,  and  I  was 
told  to  go  over  aboard  the  Booster  and  pack  the 
pump  and  get  rendy  to  start  up,  and  I  did  so. 
Two  hours  later  Mr.  Purcell,  the  chief  engineer, 
came  by  in  the  launch  and  mid  he  was  going  to 
cut  in  the  power  from  Vallejo  and  when  he  did 
to  start  the  pump.  I  started  the  pump  immedi- 
ately as  soon  as  the  power  came  into  the  build- 
ing. V/e  ran  for  about  10  minutes  when  the 
motor  burned  oat  I  shut  off  the  power  and 
stopped  the  motor  and  hoisted  up  tne  flag  to 
call  the  launch  up,  and  they  came  back:  that 
is,  Mr.  Purcell  and  Mr.  Squires.  I  called  them 
back.  It  was  my  duty  to  accept  instructions  in 
regard  to  my  work  from  these  two  men  I  called 
back.  After  I  had  thrown  the  controller  so  that 
the  power  went  on  and  the  motor  did  not  run, 
Mr.  Purcell  went  out  in  the  back  of  the  Booster 
where  the  transformers  are,  and  he  came  in  di- 
rectly afterwards  and  said:  'Earl,  there  is  a 
fuse  blown ;  go  put  one  in.'  I  took  the  key  to 
the  cut-out  and  went  outside  and  unlocked  the 
cut-out  or  switch— that  is,  the  disconnecting 
switch— end  polled  it  oat  and  disconnected  the 
power  from  the  fuse  platform  and  locked  it  out. 
when  I  pulled  the  arm  of  the  connecting  switch 
down  and  locked  it,  Mr.-  Purcell  was  there.  I 
asked  him  if  all  was  ready,  and  he  said,  'Yes.' 
Then  I  went  up  and  caught  bold  of  the  thumb- 
screw and  was  caught  "The  thumbscrew  was  on 
the  inside  wire;  that  is,  the  one  nearest  the 
building.  I  just  stayed  there  burning.  I  first 
felt  a  sensation  in  the  throat  here,  then  the 
bums  down  here  (indicating),  then  I  felt  the 
l^a  bnming,  both  of  my  legs  from  here  down 
here.  The  key  that  I  had  I  put  in  my  mouth 
and  had  it  there  when  I  was  on  the  wire,  I 
tried  to  spit  it  out,  but  could  not.  I  was  tense 
on  the  wire  and  could  not  do  anything  except 
to  hang  there.  I  was  in  the  hospital  about  five 
months.  I  had  to  undergo  one  large  operation 
and  three  minor  ones.  I  have  not  been  able  to 
work  since  that  time.  Some  nights  I  sleep  pret- 
ty good,  and  some  nights  I  don't  sleep  a  single 
wink.  That  did  not  exist  before  the  accident 
Before  my  injury  I  weighed  168  or  170  pounds, 
and  when  I  got  out  of  the  hospital  I  weighed 
105 ;  now  I  weigh  about  140  pounds.  I  was  not 
nenroos  before  the  accident  My  doctor's  bills 
and  expenses  at  the  hospital  were  between  $1,- 
800  and  $1,400.  I  had  put  in  fuses  lots  of  times 
before  I  was  hurt  The  correct  method  of  put- 
ting in  one  of  these  fuses  was  to  take  the  Ke7 
and  go  out  and  unlock  the  cut-out  and  puU 
down  the  switch.  The  cut-off  switch  is  a  pole 
running  up  the  height  to  the  three  cut-off  lead- 
ers. It  cuts  off  the  power  from  the  coming-in 
wires  to  the  fuse  wire.  I  had  been  in  the  habit 
of  doing  that  before  this  time.  When  I  went 
up  that  day  to  put  that  fuse  in,  I  had  never 
been  told  or  advised  by  anjf  one  and  did  not 
know  that  the  cut-out  or  switch  that  I  had  un- 
dertaken to  disconnect  had  been  changed  or 
modified  in  any  way.  I  did  not  notice  at  any 
time  that  morning  any  change  or  modification 
in  the  cut-off  or  switch.  At  the  time  of  the  ac- 
cident when  I  was  ap  there  I  saw  the  wire  then 
at  tlutt  time,  mnning  from  the  high-tension 
wire  that  brings  the  current  in.  It  ran  to  the 
lower  fuse  bracket  apd  switch.  It  was  con- 
nected with  the  center  wire.  I  saw  that  wire 
from  above  the  switch  to  the  lower  fuse  bracket 
It  was  joined  at  one  end  to  the  main  feed  wire 
and  thMi  across  the  cnt-off  switch,  the  middle 


arm,  and  extended  down  below  the  middle  fase 
and  attach  to  the  lower  fuse  bracket  It  wa« 
four  days  before  I  was  hurt  that  I  had  seen  that 
cnt-off  or  switch.  It  was  not  tJien  is  that  con- 
dition :  it  was  in  good  condition." 

He  farther  testified  that  he  caught  bold 
of  the  thtimbscrew  to  put  in  the  fnse  when  he 
got  to  the  top  of  the  ladder,  and  the  acci- 
dent happened  Immediately,  and  tbat  he  did 
not  know  that  It  was  dangerous  to  come  In 
contact  with  the  wire  while  "the  cnt-off  was 
thrown  out,"  nor  was  he  told  that  "In  the  con- 
dition affairs  were  in  on  that  platform  that 
the  cut-out  did  not  cat  the  current  off." 

Applying  to  the  foregoing  testimony  the 
familiar  legal  principles  involved  in  such 
cases,  we  reach  the  conclnslon  that  appellant 
was  rightfully  charged  with  the  burden  of  re- 
sponding in  damages  for  the  injury  suffer- 
ed by  plaintiff.  Those  principles  need  not  be 
restated,  and  it  Is  probably  sufficient,  without 
quotation,  to  refer  to  Stephens  t.  Padflc  Eleo^ 
trie  Ry.  Co.,  16  Oal.  App.  612,  117  Paa  660; 
Olraudl  y.  Electric  Improvement  Co.,  107  CaL 
laO,  40  Pac.  108,  28  L.  R.  A.  596,  48  Am.  St. 
Rep.  114;  Reeve  t.  Colusa  Oas  &  Electric  Co., 
162  Cal.  99,  92  Pac.  89;  Dow  v.  Sunset  Tele- 
lAone  Co.,  157  Gal.  182,  106  Pac.  687;  Orlmm 
y.  Omaha  Electric  Light  &  Power  Co.,  T9  Neb. 
887,  112  N.  W.  620. 

[2]  It  is,  however,  Insisted  that  reapondoit 
was  guilty  of  such  contributory  negligence  aa 
to  prevent  recovery.  The  real  basis  for  tbe 
contention  is  that  respondent  la  chargeable 
with  knowledge  of  the  dangerous  character 
of  the  element  with  which  he  was  dealing. 
That  he  was  not  Ignorant  of  the  peril  involv- 
ed In  coming  into  contact  with  a  current  of 
such  voltage  must  be  conceded,  and  that  he 
should  be  required  to  exercise  care  in  operat- 
ing the  appliances  cannot  be  disputed;  but 
these  considerations  are  only  remotely,  if  at 
all,  connected  with  tbe  controversy  here. 
The  real  danger,  tbe  proximate  cause  Of  tbe 
injury,  was,  aa  we  have  already  seen,  the 
failure  of  tbe  switch  to  disconnect  the  cur- 
rent, and  this  by  reason  of  a  change  made  by 
appellant  It  was  not  negligence  on  the  part 
of  respondent  to  assume  that  conditions  were 
as  before,  and  that  tbe  switch  would  discon- 
nect the  current  Having  the  right  to  assume 
that  the  appliance  was  In  the  same  condition, 
he  was  excusable  for  his  failure  to  make  an 
examination  or  Inspection  whereby  be  might 
have  ascertataed  what  had  been  done;  nor 
was  the  difference  in  the  appearance  of  tbe 
equipment  so  palpable  and  obtrusive  as  to 
compel  tbe  conclusion  that,  whUe  hastening 
to  perform  bis  duty,  if  he  bad  exercised  or- 
dinary care  be  would  have  discovered  tbe 
change. 

[3]  Moreover,  plaintUF,  as  testified  to  by 
blm,  was  acting  under  the  direct  supervision 
of  the  chief  engineer  and  was  entitled  to  rely 
upon  his  superior  knowledge.  In  Price  v. 
Northern  Electric  Railway  Co.,  168  Cal.  173, 
142  Pac.  91,  it  Is  said: 

"He  was  working  under  the  immediate  sapei^ 

vision  of  a  foreman,  and  waa  not  erecting  trestle 
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bents  or  creating  them  on  his  own  judgment 
and  at  big  own  riak.  In  the  absence  of  actual 
knowledge  to  the  contrary,  or  drcumatances  un- 
der which  he  would  be  held  to  t>e  required  to 
have  such  knowledge,  he  had  the  right  to  as- 
BQme,  when  directed  to  assist  in  removing  the 
scaffolding,  that  the  bent  had  been  so  braced 
that  it  would  not  fall  when  the  scaffolding  was 
removed.  And  it  cannot  be  held  as  matter  of 
law,  under  the  drcnmstances,  that  he  was  guilty 
of  contributory  negligence  in  not  observing  the 
absence  of  bracing,  however  obvious  that  fact 
might  liave  been  if  he  liad  made  an  examination 
to  see  what  the  actual  condition  was." 

See,  altw,  Cumberland  Telephone  A  Tele- 
graph Co.  V.  Graves'  Adm'x  (Ky.)  104  S.  W. 
356 :  Chicago  Suburban  W.  &  U  Co.  v.  Hys- 
lop,  227  111.  308,  81  N.  B.  381 ;  Green  v.  Var- 
aey,  166  CaL  347,  182  Pac.  436;  liCe  v.  Wool- 
sey,  109  Pa.  124. 

[4]  Moreover,  if  plaintiff  had  full  knowl- 
edge of  the  change,  he  would  not  be  chargea- 
)le  with  contributory  negUgence  In  obeying 
>rder8  unless  performance  thereof  was  in- 
evitably or  imminently  dangerous.  Martin 
1.  California  Central  Ry.  Co..  84  C?il.  326,  29 
Pac.  645 ;  Anderson  T.  Seroplan,  147  Gal.  201, 
!1  Pac.  521 ;  Patterson  v.  Pittsburg  &  C.  R. 
%.,  76  Pa.  389,  18  Am.  Rep.  412;  Van  Duzen 
3as,  etc,  Co.  ▼.  Schelles,  61  Ohio  St  296,  65 
f.  E.  998. 

There  is  room  for  the  application  of  this 
trindple,  since  there  was  testimony  on  the 
lart  of  ai>pellant  that  the  work  done  by  re- 
pondent  was  not  imminently  and  necessarily 
langerous.  The  chief  engineer  testified  that 
fter  the  repairs  he  put  in  a  fuse  on  the  out- 
Ide  wire  without  Injury  and  that  he,  an 
lectrical  and  steam  engineer  of  20  years'  ex- 
erience,  "did  not  consider  It  taking  a  chanced' 

0  put  in  a  fuse.    Defendant's  superintendent, 
civil  engineer,  who  was  present  at  the  time 

f  the  accident,  testified  that  he  knew  the 
ilddle  wire  was  through  solid  and  that  he 
id  not  warn  plaintiff,  but  that  he  "did  con- 
Ider  that  a  man  had  to  exercise  more  care 
p  there  after  the  middle  wire  was  through 
)lld."  From  this  statement  it  is  quite  clear 
lat  be  did  not  consider  putting  In  the  fuse 
s  particularly  and  obviously  dangerous,  or 
se  he  would  have  cautioned  plaintiff.  TJpon 
lis  theory  it  is  a  reasonable  conclusion  that 
.iilntlfr  was  Justified  in  believing  that  he 
>uld  perform  the  duty  intrusted  to  him  wlth- 
it  danger  If  he  exercised  the  care  neces- 
irlly  required  In  directing  and  controlling 

1  electric  current  of  such  voltage. 

In  this  connection,  it  might  be  well  to  state 
le  suggestions  of  respondent  that,  since 
alntiff  proceeded  carefully  and  skillfully, 
ere  was  no  more  than  an  assumption  of 
3k  If  be  realized  the  danger,  and  that  this 
^fcnse  was  not  open  to  defendant;  the  Em- 
oyers'  Liability  Act  having  been  in  force  at 
e  time  of  the  accident.  Crabbe  v.  Mammoth 
lannel  G.  Mining  Co.,  168  Cal.  500,  143  Pac. 
4. 

Another  point  urged  upon  our  attention 
that  the  verdict  is  excessive,  and  therefore 
ould  be  set  aside.    The  amount  awarded 


Is  quite  large,  but  respondent  was  grievously 
injured,  and  we  cannot  say  that  it  Is  so  dis- 
proportionate to  the  damage  done  as  to  com- 
pel the  conclusion  that  the  Jury  were  control- 
led by  passion  or  prejudice.  We  may  sup- 
plement the  testimony  of  plalnttfl  on  the 
subject  already  quoted,  by  the  following 
8tat»m«it  of  Dr.  B.  A.  Peterson,  one  of  the 
attending  physicians: 

"It  was  January  Ifith  when  I  first  saw  the 
plaintiff.  Dr.  Klots  asked  me  to  come  over 
there  and  help  him  operate  on  a  man  he  was 
going  to  leave  in  my  charge,  as  he  was  going 
away.  I  assisted  him  in  the  operation,  remov- 
ing the  internal  condyle  of  the  tibia.  He  was 
In  my  charge  from  then  on.  He  was  in  a  very 
criti<^  condition  from  the  inflammation  which 
he  had  in  the  bone,  which  caused  a  good  deal  of 
pain,  and  we  had  to  remove  it,  and  other  bone 
l)ecame  infected,  and  it  was  necessary  to  oper- 
ate on  him  three  times  about,  to  remove  pas 
from  under  the  periosteum,  the  covering  of  the 
bone,  and  there  is  nothing  more  painful,  so  ex- 
cruciatingly painful.  He  was  suffering  a  gen- 
eral condition,  as  I  understand  it,  he  was  very 
much  run  down,  and  he  bad  to  be  put  under  an 
ansestbetic  three  times  more.  The  cause  of  his 
condition  was  the  generally  weakened  vitality, 
especially  as  the  bone  had  been  burned  and  ren- 
dered very  inactive  and  unhealthy  from  being 
burned;  this  is  what  we  call  a  complicatiun 
after  a  burn.  The  complications  which  oe- 
curred  in  this  case  were  unavoidable,  and  the 
condition  I  have  described  was  not  due  to  any 
ncqslect  that  the  plaintiff  may  have  '  received. 
His  pain  was  so  great  that  opiates  would  not  ' 
relieve  it.  This  condition  continued  from  about 
January  17th  to — well,  it  was  a  month,  anyway, 
that  he  was  in  awful  agony.  •  •  •  xhe 
plaintiff,  in  my  opinion,  will  never  be  able  to 
perform  labor  such  as  a  rigger,  or  any  structural 
work  owing  to  his  present  condition.'' 

Dr.  Klotz  described  minutely  the  patient's 
condition,  and,  among  other  things',  said: 

"The  bone  was  diseased  from  the  electric 
shock,  that  is  the  necrosis,  the  live  bone,  was 
destroyed.  •  •  •  The  nervous  condition  was 
due,  of  course,  to  the  shock  and  electrical  burns 
that  he  had.  If  a  person  were  to  receive  enough 
electricity  to  throw  them  down  and  to  require 
artificial  respiration  and  of  course  bums  like 
the  patient  bad,  it  would  leave  him  in  an  awful 
state  afterwards.  •  •  •  He  never  will  be 
able  to  perform  such  services  as  a  rigger,  a  per- 
son who  has  formerly  worked  with  his  feet, 
arms,  and  hands." 

[5,  •]  Of  course,  In  cases  like  this,  there  la 
no  certain  and  absolute  measure  of  damages. 
It  must  be  largely  left  to  the  discretion  and 
sense  of  Justice  of  the  jury  "subject  to  the 
SMpervIsion  and  correction  of  the  trial  court" 
to  determine  the  amount  that  will  be  a  fair 
compensation  for  the  suffering  and  misery 
and  financial  loss  endured  by  the  Injured 
party.  The  severity  of  the  injury  caused  by 
electricity  is  a  matter  of  general  observation, 
and  the  courts  have  been  quite  liberal  in  up- 
holding verdicts  for  large  amounts  In  such 
cases.  As  illustrating  this  tendency  of  the 
courts,  we  may  refer  to  the  following  cases 
cited  by  respondent:  Tedford  v.  Los  Angeles 
Electric  Co.,  134  Cal.  76,  66  Pac.  76,  64  L.  R. 
A.  86;  Reeve  r.  Colusa  Gas  &  Electric  Co., 
162  Cal.  99,  9a  Pac.  89 ;  Southwestern  Tele- 
graph &  Telephone  Co.  v.  Shirley  fTex.  Civ. 
App.)  155  S.  W.  663;  Hill  v.  Uoloa  El^ric        . 
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Light  ft  Power  Co.,  260  Mo.  43,  169  S.  W. 
845;  New  Omaha  Thompson-Houston  Elec- 
tric Light  Co.  v.  Sombold,  68  Neb.  64,  03  N. 
W.  966,  97  N.  W.  1030 ;  Goetzke  T.  City  of 
Chicago,  174  111.  App.  44a 

Some  errors  in  the  matter,  of  Instructions 
and  rulings  of  the  trial  Judge  are  claimed, 
but  they  seem  to  be  without  substantial 
merit 

[7]  The  instruction  to  the  Jury  that  they 
should  assess  the  damages,  if  any,  in  such 
sum  as  they  believed  under  all  the  circum- 
stances In  evidence  the  plaintiff  ought  to  re- 
cover, if  standing  alone  might  have  been  mis- 
leading, but  it  was  supplemented  by  spedflc 
directions  as  to  all  the  elements  of  damage 
that  the  plaintiff  could  recover,  and  therefore 
could  not  have  been  misunderstood  as  claim- 
ed by  appellant.  Zlbbell  v.  Southern  Pacific 
Co.,  160  Cal.  237,  116  Pac.  513;  Harmon  v. 
Donohoe,  163  Mo.  263,  64  S.  W.  463 ;  Lamb 
V.  City  of  Cedar  Rapids,  106  Iowa,  629,  79 
N.  W.  866;  Denver  City  Tramway  Co.  ▼. 
Marttn,  44  Colo.  324,  96  Pac.  836. 

[I]  There  was  no  error  in  stating  tiie  claim 
of  the  plaintiff  in  the  language  of  the  com- 
plaint. It  was  certainly  proper  to  Inform 
the  Jury  as  to  the  issues,  and  it  is  a  mere 
question  of  rhetoric  whether  for  this  purpose 
the  language  of  the  pleadings  or  equivalent 
phraseology  should  be  used. 

There  is  no  merit  In  the  contention  by  ap- 
pellant of  the  alleged  failure  of  the  court 
to  define  "affirmation  of  the  Issue"  and  "pre- 
ponderance of  evidence."  As  a  matter  of 
fact,  they  were  sufficiently  defined  In  the 
InstructlonB  given  on  behalf  of  defendant, 
and,  if  any  further  elucidation  was  desired, 
it  should  have  been  requested.  O'Connor  v. 
United  Railroads,  168  Cal.  43,  141  Pac.  809. 

The  instmctlons  as  a  whole  were  very 
fair  and  presented  every  legal  phase  of  the 
case  that  was  needed  for  the  enlightenment 
of  the  Jury.  Every  instruction  requested  by 
defendant  was  given,  and  in  those  given  on 
behalf  of  plaintiff  we  find  no  prejudicial 
error. 

The  court  properly  refused  to  strike  out 
the  testimony  on  cross-examination  of  Dr. 
Elotz  as  to  the  value  of  the  hospital  services 
'Incurred  by  plaintiff.  The  motion  was  upon 
the  ground  that  he  was  testifying  as  to 
what  the  usual  charges  were  and  not  the  ac- 
tual charge  in  tlUs  case,  but  he  had  so  testi- 
fied on  direct  examination  without  objection, 
and  the  motion  came  too  late.  Moreover,  the 
testimony  of  plaintiff  as  to  that  point  was 
uncontradicted,  and  hence  the  doctor's  testi- 
mony could  not  have  prejudiced  defendant. 

Objection  is  made  to  the  ruling  of  the 
court  excluding  a  written  report  to  the  com- 
pany made  by  William  J.  Knoll,  a  witness 
for  defendant  The  only  purpose  of  the  evi- 
dence was  to  show  that  the  witness  was  at 
the  station  In  No.  5.  The  witness  had  testi- 
fied from  memory  with  this  report  before 


him  that  he  was  tbate  at  that  time,  and  the 
report  Itself  was  not  admissible  as  corrob- 
oration of  his  testimony.  People  v.  Bllyea, 
14  Cal.  145;  Baum  v.  Reay,  96  Cal.  462,  20 
Pec.  117,  31  Pac  661 ;  Wigmore  on  Evidence^ 
I  763;   Elliott  on  Evidence,  {  872. 

Two  or  three  other  assignments  of  error 
are  made,  but  they  are  so  Inconsequential  as 
to  merit  no  specific  attention. 

From  an  examination  of  the  whole  record, 
we  think  It  can  be  safely  declared  that  de- 
fendant's rights  were  carefully  protected,  and 
that  the  proceedings  were  free  from  prej- 
udicial error. 

The  Judgment  and  order  are  affirmed. 

VfB  coacor:   CUIPMAN,  P.  J. ;  HA&T,  J. 


PEOPLE'S  WATER  CO.  v.  BOBOMEO  et  aL 
(av.  1813.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia. Aug.  23,  1916.  Rehearing  Denied 
Sept  22,  1916.  Denied  by  Supreme  Court 
Oct  20,  1916.) 

1.  AnvEBSx  Possession  «=»86— DcsTBuenoN 
or  Leoal  Right  of  Possession— Statutes. 

Under  Code  Civ.  Proc  H  818,  822,  323,  82S, 
providing  when  occupation  under  written  in- 
strument or  Judgment  ia  deemed  adverse,  and 
what  constitates  adverse  poasession  under  un- 
written claim  of  title,  the  seisin  in  law  which 
plaintiff  had  on  bringing  ejectment  and  for 
four  years  immediately  preceding,  though  a 
mere  right  of  possession,  could  be  destroyed 
only  by  the  ripening  of  defendants'  title  by  ad- 
verse poBsesnon  prior  to  that  time  through 
their  compliance  with  all  legal  requirements, 
including  payment  of  taxes. 

[Ed.  Note.— For  other  cases,  see  Adverse 
PoBgessIon,  Cent  Dig.  I  604;  Dec.  Dig.  «s» 
86.] 

2.  Taxation  «=»428— "Lbvt"  and  "Assess- 
w:nt"— Neoixct  of  Auditob. 

The  work  of  the  county  auditor,  relative  to 
the  computation  and  entry  in  a  separate  money 
column  in  the  assessment  book  of  the  respective 
sums  to  be  paid  as  a  tax  on  property,  after 
making  changes  in  such  book,  etc.,  required 
by  PoL  Code,  g  3731,  is  no  part  of  the  'nevy" 
and  "assessment"  of  taxes  within  Code  Civ. 
Proc.  g  326,  which  words  apply  to  the  acts  of 
the  supervisors  in  making  the  levy  and  the 
assessor  in  msking  the  assessment  and  failure 
of  auditor  to  perform  this  du^  for  two  years 
does  not  make  the  taxes  illegal. 

[EA.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  736,  788-740,  767;  Dea  Dig.  «=» 
428. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Levy;  Assessment] 

8.  AovEBBE    Possession    4=995  — In  vaudrt 
OF  Levies  and  Assesskknts— Bdkden   or 
Pboof. 
In   ejectment  against  parties   cJaimlag  by 
adverse  possession,  where   plaintiff  introdueea 
in  evidence  assessment  rolls  for  certain  years, 
showing  that  taxes   were  levied  and  assessed 
upon  the  land,  the  burden  was  then  cast  upon 
defendants  to  ahow  that  such  levies  and  as- 
sessments were  invalid  to  entitle  them  to  the 
benefits  of  the  sections  of  the  Code  relative  to 
adverse  possession. 

[Eid.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {{  530-632;  Dec  Dig. 
<8=395.] 
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Appeal   firom    Superior    Court,    Alameda 

ounty;  Everett  J.  Biown,  Judge. 

Action  of  ejectment  by  the  People's  Water 

ompany  against  Harry  Horomeo  and  others. 

rom  a  judgment  for  plaintiff,  defendants 

)peaL    Judgment  afiBrmed. 

Milton  Shepardsou  and  L.   A.   Kottlnger, 

)th  of  Oakland,  for  appellants.    Tom  Brad- 

y  and  Harry  B.  Leach,  both  of  Oakland,  for 

spondent 

PBB  GUBIAM.  This  is  an  appeal  from  a 
idgment  in  an  action  of  ejectment  The 
aintlfl  alleges  seisin  or  right  of  possession 

itself  for  the  period  of  five  years  last  past, 
id  also  alleges  possession  on  the  part  of  the 
ifendants  at  the  time  of  the  commencement 

the  action.  The  answer  of  the  defendants 
nies  the  plaintiffs  possession  and  right  of 
'Ssession  for  the  period  claimed,  and  alleges 
at  the  defendants  have  been  tn  the  adverse 
ssession  of  the  premises  for  more   than 

years.    The  trial  court  found  in  favor 

the  plaintiffs  seisin  during  the  past  five 
ars,  but  also  found  that  the  defendants  had 
en  In  the  open,  notorious,  exclusive,  and 
interrupted  possession  of  the  premises  dur- 
;  the  period  from  1901  up  to  March  22, 
12,  the  date  of  the  filing  of  the  complaint 
le  court,  however,  found  that  the  taxes  had 
sn  duly  levied  and  assessed  upon  said 
>mlses  for  the  years  1903,  1904, 1907,  1909, 
d  1911.  which  had  not  been  paid  by  the  de- 
idants  or  any  of  them  or  by  any  person  on 
ilr  bebaU ;  and  thereupon  found  as  a  con- 
ision  of  law  that  the  plaintiff  was  entitled 
the  possession  of  the  premises  in  question. 
!1]  The  apipellants  contend  that  the  finding 

the  court  of  the  plaintiff's  seisin  within 
}  years  and  of  the  defendants'  adverse  poa- 
sion  for  the  period  of  12  years  prior  to 

I  filing  of  the  complaint  are  Inconsistent, 
i  also  contends  that  the  latter  finding  by 

court  Is  sufficient  to  bar  the  plaintiff's 
overy  under  section  318  of  the  Code,  of 

II  Procedure.  There  is  no  merit  in  either 
these  contentions.  The  seisin  which  the 
Intiff  bad  in  the  premises  at  the  time  of 

commencement  of  the  action,  and  for  the 
iod  of  four  years  immediately  preceding 
t  date,  was  merely  the  right  of  possession 
Ich  could  only  be  destroyed  by  the  ripening 
iie  defendants'  title  by  adverse  possession 
3Ugh  their  compliance  with  all  of  the  le- 

requlrements,  Including  the  payment  of 
es  necessary  to  produce  that  result;  sec- 
1  318  of  the  Code  of  Civil  Procedure  is  to 
read  in  connection  with  sections  322,  323, 

325  of  the  same  Code,  which  set  forth 
legal  prerequisites  of  the  creation  of  such 
tie  by  adverse  possession  as  would  defeat 
plaintiff's  seisin  in  law. 
be  final  and  only  substantial  contention 
tlved  In  this  appeal  arises  out  of  the  ap- 
ants'  admission  that  the  taxes,  levied  and 
iBsed  upon  the  premises  for  the  years 
re  set  forth  were  not  paid  by  them,  but 


their  insistence  that  said  taxes  were  not  le- 
gally assessed  or  levied,  and  hence  that  they 
were  not  bound  to  pay  them.  This  conten- 
tion is  based  upon  a  number  of  alleged  Ir- 
regularities In  the  levy  and  assessment  of  the 
taxes  for  said  years,  but  in  the  closing  brief 
of  apt>ellants  these  are  finally  refined  down 
to  the  single  contention  that  section  S731  of 
the  Political  Code  was  not  complied  with 
by  the  officials  charged  with  the  duty  of  mak- 
ing a  proper  and  legal  levy  and  assessment  of 
the  taxes  to  be  charged  against  the  premises 
in  question. 

[2]  In  this  section  of  the  Political  Code  the 
county  auditor,  after  recdvlng  from  the  state 
board  of  equalization  a  statement  of  what- 
ever changes  have  been  ordered  by  said 
board  in  the  assessment  book  of  the  county, 
and  after  making  the  corresp<mdlng  changes, 
if  any.  In  said  assessment  book,  must  then 
compute  and  enter  in  a  separate  money  col- 
umn in  the  assessment  book  the  respective 
sums  to  be  paid  as  a  tax  oa  the  property, 
and  segregate  and  place  In  their  proper  col- 
umns 'of  the  book,  the  respective  amounts  due 
In  installments.  The  record  shows  that  this 
duty  was  not  pettotmei  by  the  auditor  in 
respect  to  the  property  and  for  the  years  in 
question ;  but  the  respondent  Insists,  and  we 
think  correctly,  that  this  work  of  the  auditor 
as  required  by  the  foregoing  section  of  the 
Political  Code  is  no  part  of  the  levy  and 
assessment  of  the  taxes,  but  Is  merely  a  step 
in  the  process  of  their  collection.  The  terms 
"levied"  and  "assessed"  employed  in  section 
326  of  the  Code  of  Civil  Procedure  in  relation 
to  taxes  have  been  considered  to  have  refer- 
ence to  the  act  of  the  board  of  supervisors  in 
making  the  levy  and  of  the  assessor  in  mak- 
ing the  assessment,  and  have  no  reference  to 
the  acts  of  the  auditor  In  making  the  compu- 
tations and  carrying  out  the  columns  and 
segregating  Installments  required  by  section 
3731  of  the  PoUtlcal  Code.  AUen  v.  McKay, 
120  Cal.  832,  B2  Pac.  828;  Waterhouse  r. 
Clatsop,  SO  Or.  176,  91  Pa&  1083. 

The  argument  of  the  appellants  that  every 
step  in  the  process  of  making  up  the  assess- 
ment roll  is  strictisslmi  juris  and  must  be 
complied  with  to  the  letter  before  a  valid 
obligation  to  pay  taxes  Is  Imposed  upon  the 
property  owner,  while  no  doubt  true  in  its 
application  to  the  proceeding  leading  up  to  a 
valid  levy  and  assessment  of  the  tax,  has  not 
been  held  to  apply  with  the  same  degree  of 
strictness  to  the  mere  ministerial  acts  of  the 
clerk  of  the  board  of  supervisors  and  of  the 
auditor  In  making  the  affidavits  and  carry- 
ing out  the  computations  after  the  taxes  have 
been  duly  levied  and  assessed.  Steele  v. 
San  Luis  Obispo,  1S2  Cal.  786,  93  Pac.  1020. 

[3]  The  plaintiff  having  introduced  In  evi- 
dence the  assessment  rolls  for  the  years  In 
question,  showing  that  taxep  were  levied  and 
assessed  up>on  the  property,  the  burden  was 
then  cast  upon  the  defendants  to  show  that 
these  levies  and  assessmoits  were  not  valid 
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In  order  to  entitle  them  to  daim  tbe  benefit 
of  tbe  sections  of  tbe  Code  relating  to  title 
by  adverse  possession.  In  our  opinion  they 
have  not  sustained  this  burden,  and  It  f<d- 
lows  that  the  trial  court  was  not  In  error  In 
its  conclusion  of  law  that  the  plaintiff  was 
entitled  to  possession  of  the  premises  in  dis- 
pute. 
Judgment  affirmed. 


JENNINGS  V.  JORDAN.    («▼.  1775.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Aug.  31,  1016.) 

1.  Bbokebs   d=>61(l)— Compensation— Whsh 
Eabhkd. 

A  broker  employed  to  procure  a  binding 
agreement  for  the  exchange  of  property  has 
earned  his  commisaion  when  he  nas  procured 
the  agreement,  though  no  exchange  takes  place 
because  of  defective  title. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  |§  77,  78,  92;   Dec.  Dig.  «=361(1).] 

2.  Bbokebs  4=360  —  Compensation  —  When 
Eabned. 

Defendant  and  a  ttiird  person  contracted  for 
an  exchange  of  their  lands  and  each  agreed  to 

eay  commissions  to  a  broker.  The  broker  had 
rought  the  parties  together,  and  had  proposed 
different  lines  of  trade,  one  of  which  was 
finally  agreed  on.  Held,  that  the  ptovision  for 
payment  of  commissions  was  not  separable 
from  the  remainder  of  the  contract,  and  where 
the  third  person  failed  to  perform,  the  broker 
could  not  recover  any  commission  from  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  91;   Dec.  Dig.  <9=>W.l 

8.  Pbopebtt  4=99— Titia— Pbesumptions. 

Under  Code  Civ.  Proc.  |  1963,  subd.  32, 
declaring  that  a  thing  once  proved  to  exist  cod- 
tinuea  as  long  as  is  usual  with  things  of  that 
nature,  proof  that  title  to  land  was  in  one 
person  less  than  a  year  before  another  should 
perform  his  contract  to  convey  the  same  in  ex- 
change for  other  land,  raises  the  presnmption 
that  the  title  so  remained  when  performance  was 
due  under  the  contract  and  the  party  asserting 
the  contrary  has  the  burden  of  proving  It 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  «=»9;   Evidence,  Cent  Dig.  f  78.] 

Appeal  from  Superior  Court,  Alameda 
County;    Everett  J.  Brown,  Judge. 

Action  by  Samnei  Jennings  against  F.  R. 
Jordan.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Dunn,  White  &  Aiken,  of  Oakland,  for  ap- 
pellant Fitzgerald,  Abbott  &  Beardsley,  of 
Oakland,  for  respondent 

KERRIGAN,  J.  This  action  was  brought 
to  recover  |1,825  alleged  to  have  been  earn- 
ed by  Hermann  Epplnger,  Jr.,  the  assignor 
of  tbe  plaintiff,  as  a  commission  upon  a  pro- 
posed exchange  of  certain  lands.  Judgment 
went  for  defendant,  and  tbe  plaintiff  prose- 
cutes this  appeal  therefrom,  and  from  an 
order  denying  bis  motion  for  a  new  trlaL 

On  the  2d  day  of  May,  1914,  John  Fletdier 
and  tbe  defendant  entered  Into  a  written 
contract,  nnder  the  terms  of  wbldi  Fletcher 
was  to  'convey  to  tbe  defendant  some  333 


acres  of  laud,  to  be  dMsen  by  Hie  defendant 
from  a  certain  descril>ed  larger  tract  of  4S6 
acres  in  Ynba  county.  In  exchange  for  a 
certain  apartment  boose  in  Alameda  comity 
belonging  to  tbe  defendant  tbe  reapecttve 
parties  agreeing  to  convey  their  properties 
free  and  dear  of  all  Incombrances.  Tbe  con- 
tract contains  various  covenants  and  condi- 
tions, and  also  a  provision — tbe  one  prin- 
cipally Involved  In  this  case — reading  as  fol- 
lows: 

"The  parties  hereto  farther  matnoUy  ooit*- 
nant  and  agree  that  they  will  each  pay  to 
Herman  Epplnger,  Jr.,  a  commission  of  eighteen 
hundred  and  twenty-five  dollars." 

Tbe  contract  was  executed  in  triplicate, 
and  a  copy  of  it  was  left  with  Epplnger.  It 
appears  that  this  contract  was  entered  Into 
as  a  result  of  tbe  efforts  of  Epplnger,  but  waa 
never  consummated  by  an  exchange  of  the 
properties;  notwithstanding  which  it  Is  the 
claim  of  the  plaintiff  that  he  Is  entitied,  as 
tbe  assignee  of  Epplnger,  to  recover  from  tbe 
defendant  the  sum  of  |1,825  under  tbe  clause 
of  the  contract  above  set  out 

The  evidence  shows  that  tbe  defendant  was 
ready,  able,  and  willing  to  carry  out  bis 
part  of  tbe  contract,  and  that  be  made  sev- 
eral Ineffectual  efforts  to  that  end,  and  on 
July  3,  1914,  made  a  formal  tender  of  bis 
deed,  and  thereupon  deposited  It  in  the  Oak- 
land Bank  of  Savings,  with  Instmctions  to 
deliver  It  to  Fletcher  at  any  time  within  ten 
days  upon  receipt  of  Fletcher's  deed  to  the 
land  agreed  by  him  to  be  conveyed.  Fletdier 
was  Immediately  notified  of  this  deposit  and 
like  notice  was  given  to  plaintUTs  assignor; 
but  Fletcher,  within  tbe  time  limited  by  tbe 
contract  or  by  the  aforesaid  notice  or  at  all, 
made  no  conveyance  to  the  defendant  of  tbe 
lands  agreed  by  blm  to  be  transferred,  nor 
any  tender  of  a  deed ;  and  tbe  evidence  upon 
the  trial  showed  that  as  to  part  of  the  land 
he  possessed  no  titie,  and  tbat  sabeeqnently 
Fletcher,  by  bis  attorney  In  fact,  and  tbe  de- 
fendant entered  into  an  agreement  rescind- 
ing the  contract  of  May  2,  1914,  and  redtiing 
that  Fletcher  was  nnaUe  to  carry  ont  Us 
terms.  Tbe  question  to  be  decided  is  wheth- 
er under  these  drcnmstances  the  defendant 
Is  entitied  by  virtue  of  tbe  provision  of  tbe 
contract  already  set  forth  to  recover  from 
tbe  defendant  the  sum  of  $1,826.  The  trial 
court  held,  and  we  think  correctly,  tbat  he 
could  not 

[1,2]  There  can  be  no  doubt  tbat  tf  A. 
employs  B.  to  ptocnre  from  C.  a  binding 
agreement  to  exchange  bis  property  tor  tbat 
of  A.,  B.  bas  performed  bis  contract  and 
earned  bis  compensation  when  he  bas  pro- 
onred  sucb  agreement,  notwithstanding  the 
fact  that  Cs  title  proves  to  be  defective, 
and  no  exdiange  ot  properties  takes  place. 
Jauman  v.  McCusick,  106  CaL  617,  137  Pac. 
254;  Roche  v.  Smith,  176  Mass.  696,  68  N. 
E.  162,  61  L.  B.  A.  610,  7»  Am.  St  R^p.  345; 
19  Cya  270.     Bat  that  la  not  this  case. 


«s>ror  otiiw  oaoM  Me  uun*  toplo  and  KST-MUMBER  In  all  K«{-Nuinb«r*d  OlsMts  anfl  laimum   . 
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^bile  the  tbeary  of  the  plaintiff,  u  stated 
1  Ills  biiet.  Is  tbflt  there  was  an  employment 
r  Eppinger,  by  the  defendant  and  Fletcher, 
le  evidence  discloses  no  such  unployment, 
ad  Bpplnger'B  rights  must  depend  entirely 
pon  the  contract  actually  entered  Into  be- 
Feen  the  two  contracting  parties.  Eppiuger's 
•nnectlon  with  the  matter  is  testified  to  by 
mself  as  follows-: 

"  *  •  *  I  brought  Dr.  Jordan  and  Mr. 
etcher  together  and  introdnced  them,  and  pro- 
ved different  lines  of  trade  to  each  one  of 
em  •  •  •  and  we  finally  got  down  to  a 
sis  of  trade.  Dr.  Jordan  wanted  to  so  to  see 
e  land  a  second .  time.  I  told  him  I  would 
t  go  and  make  a  trip  the  second  time  until 
6y  drew  up  a  contract  what  they  were  going 

do  if  the  land  was  satisfactory,  and  also 
Dwing  me  where  I  would  come  in,  that  I 
:nted  my  commission.  On  the  strength  of 
It  this  contract  was  drawn  up  before  we  went 

the  second  trip." 

The  plaintiff's  right  to  recover,  then,  must 
pend  entirely  upon  the  terms  of  the  con- 
ict  entered  into  between  Fletdier  and  Jor- 
n,  to  which  Epplnger  was  not  a  party.  Up 
that  point,  so  fiir  as  ttie  evidence  dls- 
>ses,  there  was  no  obligation  upon  them  to 
y  him  anything.  The  object  of  the  con- 
ict  actually  entered  into  was  to  provide 
'  an  exchange  of  the  properties  of  the  par- 
»  thereto,  each  agreeing  to  convey  title 
e  of  incumbrances,  and  the  provision  there 
for  the  payment  of  a  commission  to  Ep- 
ger  must  be  construed  in  its  relation  to 
>  whole  contract  Quite  apart  from  the 
dence  of  Jordan,  one  of  the  parties  to  it, 
t  as  to  him  It  was  not  bis  intention  that 
'  commission  shoold  be  paid  unless  the  ex- 
nge  of  lands  was  actually  effected,  such 
lid  be  the  natural  and  logical  construc- 
1  of  the  Instrument  Unless  and  imtil 
exchange  was  consummated  the  parties 
lid  receive  no  benefit  from  Eipplnger's 
rts;  and,  as  we  have  seen,  there  was 
obligation  existing  to  pay  Epplnger  any- 
>g  except  that  arising  from  the  written 
cement  under  consideration.  The  provl- 
I  relating  to  such  payment  Is  not  s^a- 
e  from  the  remainder  of  the  contract; 
certainly  as  to  Jordan,  when  the  other 
;y  to  It  found  himself  unable  to  comply 
1  Its  terms  and  consented  to  Its  cancella- 
(Jordan  already  having  a  right  to  re- 
d  It)  the  whole  contract  fell,  the  provl- 
relatlng  to  Eppiuger's  compensation  with 
rest  If  the  broker  should  suffer  any 
Ishlp  from  such  construction  It  is  one 
rent  In  the  form  of  the  contract  entered 
and  which  was  the  only  means  he  chose 
bis  protection.  It  would  certainly  be  a 
ter  bardshlp  upon  the  defendant  to  re- 
e  him  to  pay  (1,825  for  services  from 
:b  be  had  received  no  benefit  and  wbidi 
i  for  the  greater  part  voluntarily-  ren- 
i. 
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The  case  of  Jauman  v.  McCoslck,  supra, 
cited  by  appellant  thoogb  very  simtbu:  to  the 
case  at  bar,  contains  one  important  differ- 
ence, whldi  renders  the  case  inapplicable  as 
an  authority  in  plalntUTs  favor.  There  the 
undertaking  to  pay  the  brokers  was  in 
terms  for  the  procuring  of  a  certain  agree- 
ment of  exchange  which  tJiey  In  fact  pro- 
cured. In  that  case  the  court  said  (page 
521  of  166  GaL,  page  255  of  137  Paa): 

"It  is  no  doubt  the  general  rule  that  a  broker 
authorized  to  sfell  real  estate  is  not  entitled 
to  recover  the  agreed  commission  unless  he 
shows  that  he  has,  in  pursuance  of  his  employ- 
ment, and  within  the  time  limited  therein, 
found  a  purchaser  ready  and  willing  to  purchase 
the  property  on  the  terms  specified  (citing 
casesj.  Here,  however,  the  defendant's  agree- 
ment was  not  simply  to  pay  a  commission  to 
the  brokers  upon  their  making  a  sale  or  ex- 
change of  the  property.  Her  agreement  was  to 
pay  $1,850  for  their  services  in  securing  the 
particular  agreement  which  was  secured." 

There  is  another  material  distinction  to  be 
noted  between  the  two  cases.  In  the  one 
dted  there  was  merely  a  mutual  abandon- 
ment of  the  contract  of  exchange  because  of 
differences  arising  between  the  parties  to  It ; 
whereas  in  the  case  at  bar,  in  addition  to  the 
evidence  of  mutual  rescission,  it  was  shown 
that  Fletcher  was  unable  to  perform,  the 
title  to  part  of  the  land,  to  wit  60  acres, 
agreed  by  hUn  to  be  conveyed  being  In  an- 
other person. 

[3]  As  to  this  60  acres,  the  appellant  as- 
serts that  there  was  no  showing  that  Fletcher 
did  not  have  a  conveyance  from  the  parties 
In  whom  title  was  shown  to  be,  and  con- 
sequently no  showing  that  he  was  unable 
to  comply  with  Oie  contract  It  is  true  that 
a  man  may  take  an  (^tlon  on  land  and  agree 
to  sell  the  land  while  the  title  is  in  another; 
but  that  doctrine  has  no  application  to  the 
facts  of  this  case,  for  here  the  defendant  in- 
troduced in  evld«ice  a  deed  dated  October  28, 
1913,  showing  the  title  to  the  50  acres  In 
question  to  be  in  one  Josephine  Collins,  and 
the  prima  fade  presumption  Is  that  the  title 
remained  In  that,  person  at  the  time  when 
performance  was  due  from  Fletcher,  less 
than  a  year  later.  Section  1963,  subd.  32, 
Code  Civ.  Proc. ;  Hohensbell  v.  South  River- 
side li.  &  W.  Co.,  128  Gal.  627,  631,  61  Pac. 
871.  It  was  Incumbent  upon  the  defendant 
to  overcome  the  presumption.  Dyar  v.  Stone, 
23  CaL  App.  143,  145,  137  Pac  260.  It  fol- 
lows that  no  attempt  having  been  made  to 
do  so  the  presumption  Is  that  Josephine  Col- 
lins stUl  held  the  title  to  that  property,  and 
the  finding  therefore  of  the  court  that  Fletdi- 
er  was  unable  to  convey  the  50  acres  must  be 
upheld. 

The  judgment  and  order  are  affirmed. 

We  concur:  I/ENNON,  P.  J,;  RICH- 
ARDS, J. 
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SHELTON  ▼.  laOHABL  et  al     («▼.  1452.) 

(Dlatrict  Court  of  Appeal,  Third  District,  Cal- 
Uornia.    Aug.  30,  1916.) 

1.  Contracts   «s»184  —  Constbtjotion    Oon- 
XBAOTS— Joint  and  Skvebal  Liability. 

A  contract  for  the  employment  of  a  contrac- 
tor to  construct  a  road  recited  that  "the  par- 
ties of  the  first  part"  agreed  to  pay  the_  con- 
tractor a  specified  compensation  for  bnilding 
the  road.  The  names  of  the  persons  who  were 
to  sign  the  contract  as  parties  of  the  first  part 
were  not  stated  in  the  Dody  thereof,  and  were 
only  referred  to  as  "settlers"  of  a  named  school 
district.  It  was  signed  by  nine  settlers,  all 
of  whom  would  be  benefited  by  the  construction 
of  the  road.  Held  that,  under  Civ.  Code,  S  1659, 
providing  that  where  all  the  parties  uniting  in 
a  promise  receive  some  benefit  from  the  con- 
sideration, their  promise  la  presumptively  joint 
and  seTeral,  the  contract  was  joint  and  sev- 
eral. 

[Ed;  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  789;  Dec.  Dig.  <8=>184.] 

2.  Tbiai,  «=>250  —  Instbtjctions  —  Appuca- 
BiLiTT  TO  Evidence. 

It  is  not  reversible  error  to  refuse  a  re- 
quested instruction  not  applicable  to  the  evi- 
dence, or  presenting  an  erroneous  theory  of 
the  case. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  584-686;   Dec  Dig.  «s>250.1 

3.  TbIAL    «=9252(12)— IHSTBTJCTIOK&— Appu- 

CABILITT   TO    EVIDENCZ. 

Where  in  an  action  on  a  joint  and  several 
contract  signed  by  the  9  defendants,  a  wit- 
ness testified  tliat  it  waa  supposed  that  there 
would  be  about  12  who  would  sign,  and  one 
of  the  defendants  told  plaintiff,  the  other  party 
to  the  contract,  that  he  would  not  sign  unlesa  it 
was  understood  tliat  12  persons  should  sign,  a 
rec^uested  instruction  that  if  the  writing  was 
delivered  by  the  9  who  signed  It  for  the  pur- 
pose of  having  plaintiff  secure  12  signatures 
thereto,  and  it  was  the  intention  of  the  parties 
that  the  contract  was  not  to  become  binding 
until  12  signatures  were  secured,  there  Was 
no  delivery,  and  the  verdict  must  be  for  de- 
fendants, was  properly  refused  because  too 
broad  under  the  evidence. 

VEA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  604;   Dec.  Dig.  ©=252(12).] 

4.  Appkai,  and  Ebbob  «S9216(1)— Questions 
Reviewable— Questions  Not  Raised  in 
Tbial  Coubt. 

The  conrt  on  appeal  need  not  inquire  wheth- 
er an  instruction  directed  to  one  of  several  de- 
fendants should  have  been  given,  where  no  such 
instruction  was  asked,  but  an  instruction  ap- 
plicable to  all  the  defendants  was  requested 
and  properly  refused,  at  least  as  to  some  of 
them,  for  want  of  evidence  to  justify  it 

[Ed.  Note.— For  other  cases,  se^  Appeal  and 
Error,  Dec  Dig.  <8=>216(1);  Trial,  Cent  Dig. 
§  660.] 

6.  Cohtbacts  «=»183  —  Constbuction  Con- 
TBACT8— Amount  of  Liability  of  Parties. 
Where  in  the  body  of  a  contract  for  the 
construction  by  plaintUE  of  a  road  for  defend- 
ants, defendants  without  limitation  promised  to 
pay  for  the  work  at  a  specified  rate,  the  figures 
$25  after  the  signature  of  one  of  the  defend- 
ants and  the  words  "for  the  swamped  road" 
after  the  signatures  of  two  other  defendants 
were  too  indefinite  to  limit  the  liability  of  the 
defendants  to  plaintiff. 

[Ed.  Note.— For  other  cases,  aee  Contracts, 
Cent  Dig.  if  780-785,  788;  Dec  Dig.  <8=» 
183.1 


6.  Afpeai.  and  Ebbob  «=9l97(4>Mit7ESTioira 
Rkviewablb  —  Questions  Not  Raisko  in 
Trial  Court. 
Where  the  complaint,  in  an  action  on  a  con- 
tract, pleaded  a  contract  to  build  a  road  and 
the  answer  did  not  allege  a  contract  different 
from  the  one  stated  in  toe  complaint  and  when 
the  contract  was  offered  in  evidence  counsel 
for  defendant  objected  on  the  ground  of  vari- 
ance, in  that  the  complaint  alleged  a  joint  and 
several  contract,  while  the  contract  offered  was 
joint,  but  said  nothing  about  a  variance  be- 
cause of  a  provision  in  the  contract  for  build- 
ing bridges,  and  no  motion  was  made  for  non- 
suit on  the  ground  of  variance,  and  no  instruc- 
tion was  requested  to  the  effect  that  plaintiff 
could  not  recover  because  he  had  not  built 
bridges,  the  question  of  variance  between  the 
contract  pleaded  and  the  contract  proved,  which 
called  for  the  building  of  a  road  and  bridges, 
would  not  be  considered  because  not  sufficiently 
raised  in  the  trial  court 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i&=3l97(4);  Pleading,  Cent 
Dig.  ii  1438,  1^,  1441.] 

Appeal  from  Superior  Court,  Mendocino 
County;  3.  Q.  White,  Judge. 

Action  by  George  Shelton  against  D.  B. 
Michael  and  others.  From  a  Judgment  for 
plaintiff,  defendants  aK>eaL    Affirmed. 

Charles  Kasch,  of  TTkiah,  for  appellants. 
Robert  Duncan,  of  TJklah,  for  respondent. 

ELLISON,  Judge  pro  tem.  The  complaint 
in  this  action  sets  forth:  That  in  October. 
1914,  the  defendants  (there  are  9  of  them)  en- 
tered into  a  written  contract  with  plaintiff, 
in  and  by  which  he  agreed  to  construct  a 
wagon  road  in  Mendocino  county  (describing 
it),  and  for  his  compensation  therefor  the  de- 
fendants agreed  to  pay  him  |2  per  rod  for  all 
that  portion  thereof  that  had  not  been 
swamped  out,  and  $1.50  per  rod  for  all  that 
had  been  swamped.  That  in  pursuance  of 
said  contract  he  built  489  rods  of  road  that 
had  been  swamped  out,  and  316%  rods  of 
road  which  ^ad  not  been  swamped  out,  and 
that  the  agreed  price  therefor  was  $1,367.50. 
That  he  had  been  paid  on  account  thereof 
$300,  and  there  is  still  due  and  unpaid  to 
him  for  constructing  said  road  the  sum  of 
$1,067.50,  for  which  amount  Judgment  was 
asked.  The  answer  is:  First,  a  general  de- 
nial of  ail  the  allegations  of  the  complaint 
It  then  affirmatively  alleges  that  defendant 
on  October  17,  1914,  entered  Info  a  ctmtract 
with  plaintiff  to  build  the  road  for  the  prices 
per  rod  stated  In  the  complaint,  and  this 
is  followed  by: 

"That  it  was  expressly  understood  and  agreed 
by  and  between  the  plaintiff  and  these  duend- 
ants  that  before  said  contract  should  be  made 
effective  and  binding  on  these  defendants,  or 
any  of  them,  plaintiff  should  procure  the  signa- 
tures to  said  con<!ract  of  A.  E.  Arena,  Mrs.  OUie 
Sparks,  and  Mike  Lynch,  and  it  was  an  express 
condition  and  part  of  the  consideration  for  the 
signatures  of  these  defendants  that  plaintiff 
should  secure  12  signatures  to  said  agreement 
before  these  defendants,  or  any  of  them,  should 
be  bound  by  their  said  signatures;  that  it  was 
never  intended  by  plaintiff  and  these  defend- 
ants that  said  contract  should  be  made  until 
at  least  12  signatures  were  appended  thereto." 
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It  also  aHegea  that  fbe  defendant  did  not 
ODstnict  the  i^oad  In  a  good  and  workman- 
Ike  manner,  and  did  not  grade  It  seven  feet 
ride,  as  provided  in  the  contract  That  large 
rees  were  left  in  the  road,  making  It  Impos- 
Ible  for  travel.  Trial  was  had  with  ft  Jury, 
rbtch  found  a  verdict  In  favor  of  the  plaln- 
ifl  for  the  amount  sued  for.  This  was  fol- 
>wed  by  a  Judgment,  from  which  this  appeal 
I  taken,  as  well  as  from  an  order  denying  a 
lotion  for  a  new  trlaL 

No  point  is  made  on  this  appeal  that  de> 
indants  sustained  the  defense  alleged  of  Im- 
roper  work  being  done,  or  that  the  roadbed 
as  not  graded  according  to  contract.  The 
rlndpal  point  relied  upon  for  a  reversal  Is 
lat  defendants,  by  their  evidence,  sustained 
le  defense  set  forth  In  their  answer  to  the 
feet  that  the  contract  was  not  to  be  con- 
dered  executed  until  at  least  12  settlers  had 
gned  it,  and  that  It  was  delivered  to  the 
aintlfl  upon  condition  that  it  was  not  to  be 
fectlve  nntn  such  number  of  signatures  had 
«n  obtained,  and  that  the  court  erred  in  not 
vlng  certain  InatruetlanB  reqneeted  by  them 
ipllcable  to  such  defense. 
For  a  proper  understanding  of  counsel's 
filtlon,  and  the  ruling  of  the  court  In  refus- 
g  to  Instruct  as  requested.  It  becomes  neces- 
ry  to  consider  the  legal  effect  of  the  con- 
tot  sued  upon  and  the  testimony  bearing 
on  its  alleged  execution  and  the  instruc- 
>ns  requested. 

[1]  1.  The  contract  appears  in  full  in  the 
H>rd,  and  upon  a  reading  of  It,  it  is  notic- 
:     First,  that  the  names  of  the  persons 

0  were  to  sign  it  as  parties  of  the  first  part 
J  not  stated  in  the  body  thereof.  They  are 
y  referred  to  in  ttie  first  paragraph  as 
ttlers"  of  a  certain  named  school  district 
Mendocino  county.  It  contains  no  provi- 
Q  that  It  is  not  to  become  a  binding  con- 
ct  until  signed  by  at  least  twelve  settlers, 
an  this  point  it  is  silent  It  creates  a 
It  and  several  liability: 

The  parties  of  the  first  part  agree  to  pay 
irge  Shelton.  party  of  the  second  part,  |2.00 
rod  for  bnilduig  the  road,"  etc. 

"he  record  shows  that  there  were  some  12 
more  persons  owning  land  in  Mendocino 
nty,  upon  which  was  timber  suitable  for 
dng  ties  and  tan  bark.  There  was  no 
i  leading  from  any  public  highway  to 
ie  lands,  and  no  way  to  get  the  ties  and 
bark  out  All  these  settlers  and  land- 
ers were  Interested  in  getting  a  road  to 
e  lands.     Witness  George  Shelton  testi- 

know  all  the  defendants.    They  own  red- 

1  lands  In  this  county  and  some  tanbark." 

>me  of  these  settlers  met  at  the  store  of 
McFaul  to  take  steps  to  get  the  road  cou- 
nted to  these  lands.  All  of  the  9  persons 
signed  the  contract  were  settlers,  and 
[d  be  benefited  by  the  construction  of  the 
.     Section  16Ce  of  the  CivU  Code  pro- 


<  "Where  all  the  partteV  wlitf  mDta'fai  a  ttota- 
ise  receive  some  benefit  from  -the  considera- 
tion, whether  past  or  present,  their  promise  is 
presumed  to  be  joint  and  several." 

From  the  facts  disclosed  by  the  record,  con- 
sidered in  the  Ught  of  this  code  provision,  it 
must  be  held  that  the  contract  is  Joint  and 
several. 

[2-4]  2.  The  testimony  bearing  upon  the 
execution  of  the  contract  may  be  summarized 
as  follows:  C.  A.  McFaul,  a  witness  for  the 
defendants,  testified  that  the  contract  was 
drawn  in  his  ofllce,  and  first  given  to  Mr. 
Michael,  one  of  the  defendants,  to  get  sig- 
natures. He  was  to  get  particular  signatures 
In  a  particular  part  of  the  county.  Mrs. 
Olive  Sparks  was  expected  to  sign.  Mike 
Lynch  was  supposed  to  sign.  After  Mr. 
Michael  succeeded  In  getting  some  signatures, 
the  contract  ^as  turned  over  to  Mr.  Shelton. 
He  was  to  get  slpiers  and  see  Mike  Lynch. 
"It  was  supposed  there  should  be  12  at  least 
who  would  sign."  The  defradant,  D.  B.  Mi- 
chael, testified: 

"I  had  an  understanding  with  iii.  Shelton 
relative  to  getting  signatures  to  it.  We  had 
a  contract  &awn  up,  and  I  signed  it  first,  and 
was  to  take  It  and  get  all  the  signatures  I  could 
in  my  neighborhood,  and  he  was  to  take  it  and 
get  the  rest  down  the  coast.  I  secured  the 
signatures  I  agreed  to  get  Mr.  Shelton  and  I 
had  a  conversation  relative  to  the  nomber  of 
people  who  should  sign  the  contract  before  it 
would  become  binding.  Tliere  were  supposed 
to  be  12  signatures.  I  said  to  Mr.  Shelton  that 
if  we  could  not  get  over  one  half  dozen,  or 
something  like  that,  I  didn't  want  it  because 
I  could  not  afford  to  pay  that  much  for  the  road. 
After  I  procured  the  signatures  I  agreed  to 
procure,  I  sent  the  contract  to  Mr.  Shelton." 

The  defendant  Ben  Bond  testlfled: 
"I  told  him  (plaintiff)  that  1  would  not  put 
my  name  to  the  contract  unless  it  was  imoer- 
stood  that  all  of  12  signers  should  be  on  the 
contract  That  was  agreeable  to  Mr.  Shelton. 
Mr.  Michael  had  the  contract  when  I  signed  it 
and  Mr.  Shelton  was  not  present.  There  are 
12  settlers  in  that  country  who  would  be  bene- 
fited by  the  road,  and  I  thought  they  probably 
all  would  sign  it" 

The  above  is  the  substance  of  all  the  evi- 
dence bearing  upon  this  feature  of  the  case. 

3.  Several  instructions  were  asked  by  the 
defendants  as  to  this  phase  of  the  case,  but 
they  were  all  refused ;  and  this  refusal  Is  as- 
signed as  reversible  error.  The  instructions 
were  aU  similar  to  instruction  8,  and  a  quo- 
tation of  it  will  be  sufficient  It  la  as  fol- 
lows: 

"Gentlemen,  a  delivery  on  condition  is  not  a 
complete  delivery  until  the  condition  is  fulfilled. 
If  you  find  in  this  case  that  the  writing  in  evi- 
dence was  delivered  by  those  who  signed  it  for 
the  purpose  of  having  Mr.  Shelton  secure  12 
signatures  thereto,  and  that  it  was  the  intention 
of  the  parties  that  it  was  not  to  become  bind- 
ing until  12  signatures  were  secured,  then  I 
charge  you,  there  was  no  delivery,  and  you 
must  find  for  the  defendants." 

It  is  not  reversible  error  to  refuse  a  re- 
quested instruction  that  is  not  applicable  to 
the  evidence,  or  that  presents  an  erroneous 
theory  of  the  case. 

Referring  back  to  the  testimony,  it  will  be 
observed  that  the  witness  McFaul  is  not  one  j 
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of  the  defflDdanta.  EBi  testimony  Is  not  to 
tbe  effect  tbat  tbera  would  be  no  contoacA  nn- 
less  80  many  as  12  signed  it.  His  language  Is 
indefinite.  "It  was  supposed  there  would  be 
about  12  who  would  sign."  The  defendant 
Michael  used  no  language  as  a  witness  from 
which  the  conclusion  can  be  drawn  that  he 
signed  it  upon  the  condition  that  it  was  to  be 
inoperative  unless  12  signatures  were  ob- 
tained to  it.  The  defendant  Bond  used  lan- 
guage more  definite  and  certain.  No  one  of 
the  other  7  defendants  gave  any  testimony  of 
any  understanding  or  agreement  as  to  the 
number  of  signatures  it  was  erpected  there 
would  be  to  the  contract,  or  that  any  of 
them  ever  heard  of  the  matter  before  tbe 
trial. 

The  Instruction  requested  embraced  all  of 
the  defendants.  It  is  apparent  from  the  evi- 
dence above  referred  to  that  the  instruc- 
tion was  not  applicable  to  it  and  was  too 
broad.  There  was  no  evidence  (as  the  lur 
strnction  assumed)  that  any  one  of  8  of  the 
defendants  signed  the  paper  for  the  purpose 
of  having  Mr.  Shelton  secure  12  signatures 
to  it,  and  no  evidence  that  It  was  the  inten- 
tion of  said  eight  defendants,  or  any  of  them, 
that  the  contract  was  not  to  become  binding 
until  12  had  signed  tt  These  8  defendants 
signed  a  Joint  and  several  cmitract  without 
any  limitation  or  condition  and  it  would  have 
been  error  for  the  court  to  have  instructed 
the  jury  as  to  them  and  their  liability  in  the 
language  of  the  refused  instruction.  Wheth- 
er such  an  instruction  directed  to  t^e  defend- 
ant Bond  alone  should  have  been  given,  we 
need  not  inquire,  as  no  such  Instructloa  was 
asked. 

In  tbe  notes  to  Benton  Company  v.  Bod- 
dlcker.  105  Iowa,  548,  75  N.  W.  632,  45  U  B. 
A.  321,  67  Am.  St  Rep.  310,  is  found  quite  a 
full  collection  of  decisions  upon  the  signing 
of  contracts  upon  an  understanding  that  they 
were  not  to  be  operative  until  signed  by  oth- 
ers. We  malce  the  following  quotation  there- 
from: 

"One  who  si^s  a  joint  and  several  bond  ean> 
not  excuse  himself  from  liability  upon  the 
ground  that  it  appears  on  the  face  of  the  bond 
that  it  was  intended  to  be  signed  by  others  who 
did  not  sign,  unless  he  declared  at  the  time  that 
he  would  not  be  bound  unless  such  signatures 
were  obtained." 

"The  requirement  that  others  shall  sign  must 
amount  to  a  condition  that  the  bond  shall  not 
take  effect  without  its  peiforouuice,  as  distin- 
guished from  a  mere  expectation  tliat  others 
shall  sign." 

See,  also,  City  of  Los  Angeles  v.  Melins,  68 
Cal.  444. 

4.  There  was  no  errmr  In  admitting  the 
contract  sued  upon  In  evidence.  Tbe  alleged 
error  is  predicated  upon  the  assumption  that 
the  C(»nplaint  alleges  a  joint  and  several 
contract,  and  that  the  contract  introduced 
was  not  such.  The  complaint  nowhere  at- 
tempts to  designate  the  contract  as  either 
joint  or  several  or  joint  and  several.  We 
have  already  declared  that,  in  onr  opinion, 
the  contract  was  joint  and  WTeraL 


[5]  It  la  claimed  that  m  tlM  flfoivs  '125' 
appear  after  the  signature  of  the  defendant 
Stevens  and  the  words  "toe  tbe  swamped 
road"  after  the  signataros  vl  defendant) 
Bond  and  M<dler,  the  contract  shows  they 
had  only  assumed  a  Umited  liability,  Ste- 
vens only  for  the  sum  of  f25  and  the  otha 
two  named  defendants  only  for  money  to  be- 
come due  on  the  part  of  the  road  designated 
as  "swamped."  In  the  body  of  the  contract, 
those  defendants,  without  limitation,  prom- 
ised to  pay  for  the  constmctlon  at  the  road, 
and  the  words  following  their  signatotes  are 
too  Indefinite  to  limit  their  liability.  As 
oounsel  for  respondent  suggests,  tbey  mar 
have  been  intended  as  mere  memoranda  to  be 
used  in  some  settlemoit  to  be  made  between 
the  defendants. 

The  case  is  readily  distinguishable  from 
Moss  T.  Wilson,  40  Oal.  162,  relied  upon  by 
appellant  In  that  case  tlie  ccntract  pro- 
vided: 

'The  underrigaed  settlers  •  •  *  wlB  pay 
the  sum  annexed  to  their  namea" 

No  sncb  provision  Is  fonnd  In  this  con- 
tract In  that  case  If  does  not  appear  tliat 
the  algnera  bad  a  joint  interest  In  the  act  to 
be  accomplished.  The  record  In  this  case 
abundantly  shows  that  all  the  signers  were 
decidedly  Interested  In  having  tbe  road  con- 
structed. 
[6]  In  the  brief  of  ajwellant  It  la  stated: 
"There  is  a  variance  ia  that  a  different  eon- 
tract  was  proved  than  the  one  alleged.  The 
plaintiff  pleaded  a  contract  to  build  a  road,  and 
proved  a  contract  to  build  a  road  and  bridges. 
The  plaintiff  testified  that  he  did  not  build  any 
bridges,  and  that  it  was  understood  at  the  time 
that  he  was  not  to." 

This  is  followed  by  the  statement  that  the 
plaintiff  did  not  prove  performance  of  the 
contract  he  introduced  in  evidence. 

Mo  point  is  made  in  counsel's  brief  that 
tbe  court  erred  in  admitting  proof  that  it 
was  understood  that  plaintiff  was  not  to 
build  the  bridges.  He  could  not  well  make 
such  claim,  in  view  of  the  fact  that  moat  of 
the  evidence  along  this  line  was  brought 
out  by  him  upon  cross-examination  of  wit- 
nesses. Waiving  the  question  whether  the 
contract  as  to  building  road  and  as  to  build- 
ing bridges  is  severable,  we  think  appellant 
did  not  raise  the  point  now  contended  for 
with  sutOdent  seriousness  in  the  trial  court 
to  permit  him  to  ask  for  a  decision  upon  it 
here.  The  answer  set  up  two  separate  de- 
fenses, but  in  neither  did  it  allege  the  con- 
tract was  different  from  the  one  stated  In  tbe 
complaint  When  the  contract  was  offered  in 
evidence,  counsel  objected  on  the  ground  of 
variance,  in  that  the  complaint  alleged  a 
joint  and  several  contract  and  the  contract 
offered  was  joint  but  said  nothing  about  a 
variance  because  of  the  provision  for  boUd- 
ing  bridges.  No  motion  was  made  for  a  non- 
suit upon  the  ground  of  variance.  No  Instruc- 
tion was  requested  to  the  effect  that  plain- 
tiff could  not  recover  because  he  had  not 
built  the  bridges.    Neither  court  nor  counsel 
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were  In  any  way  apprised  that  tbla  pdnt 
was  relied  npon  or  wonM  be.  It  timely  no- 
tice bad  been  given  thereof  In  some  of  the 
ways  snggested,  perhaps  plaintiff  would  have 
tsked  leave  to  amend  hla  complaint  to  show 
why  he  bad  not  built  the  hridgee.  An  emm- 
Inatlon  of  the  record  falls  to  disclose  that 
ixe  trial  court  ruled  uiton  the  point,  or  was 
isked  to  except  by  objections  to  two  qnes- 
:l0Ds  near  the  end  of  the  trial,  and  counsel 
n  his  brief  does  not  assign  these  rulings  as 
irror,  and  eonld  not  well  do  so,  In  view  of 
he  condition  of  the  record  at  the  time  the 
ibjectlons  were  made.  Besides,  the  evl- 
lence  that  was  admitted  without  objection 
lakes  it  clear  that  it  was  never  Intended  the 
lalntlff  should  build  the  bridges,  or  If  such 
itent  existed  at  the  time  the  contract  was 
Tltten,  it  was  waived  and  abandoned  by  mn- 
jal  consent.  The  plaintiff  testified: 
"1  did  not  build  the  bridges.  I  had  nothing 
'  do  with  the  bridges.  It^ras  the  understand- 
g  that  Michael  was  to  put  them  in.  All  the 
irties  said  I  was  not  to  build  the  bridges.  At 
e  time  the  contract  was  signed,  it  was  un- 
rstood  I  was  not  to  build  the  bridges." 

The  witness  McFaol  testified : 
"Michael  said  he  would  baDd  them  [the  bridges]' 
the  same  day  the  contract  was  drawn  up. 

The  defendant  Michael  testified: 
'At  the  time  the  contract  was  drawn,  I  said 
!  should  have  some  arrangement  made  about 
$se  bridges,  and  said  at  the  time  I  would 
ild  the  bridges  for  $300  if  no  one  else  wants 
I  heard  Mr.  Shelton  say  that  he  would 
t  have  anythhig  to  do  with  the  bridges.  I 
ire  heard  these  others  say  they  have  heard 
a  say  so." 

It  was  not  error  to  admit  evidence  to  prove 
It  money  was  not  deposited  in  bank  as 
)vlded  in  the  contract. 
Che  Judgment  and  order  are  affirmed. 

iVe  concur :    CHIPMAN,  P.  J.;   HAET,  J. 


ARD  OF  COUNTT  OOBTHS  OP  GRftE- 
BY  COUNTY  V.  DAVIS,  Auditor  of  State. 

(No.  21066.) 
Supreme  Court  of  Kansas.     Nov.  1,  1918.) 

(Syllabus  iy  the  Cowi.) 
Statuxxs    «=»225^— CoNsraccTiON— Sp»- 

AL  AND   GeNEBAL   StAXUTSS. 

Where  a  series  of  statutes  dealing  with  a 
:icular  subject  form  a  complete  and  inde- 
ient  method  for  guidance  to  ofiScial  action, 
procedure  therein  prescribed  must  be  sub- 
tially  followed,  and  the  failure  to  follow 
1  procedure  cannot  be  remedied  by  invoking 
r  general  statutes  which  do  not  pertain  to 
particular  subject. 

Id.    Note. — For    other    cases,    see    Statutes. 
:.  Dig.  S  305;  Dec.  Dig.  <8=9225%.] 

CHOOLS   AND   SCHOOL  DiBTBICTS  ®=397(4)— 

>ND  Issue— CouNTT  Coxmissionbbs— Pow- 
8 — Stattjtobt  Pbovibionb. 
rhe  authority  of  a  board  of  county  oommis- 
irs  to  call  an  election  to  vote  bunds  for  a 
ty  high  school  in  a  count?  of  less  than 
)  population  is  the  statute  (Gen.  St.  1909, 
r84-7788)  which  deals  with  tbat  particular 
ict,    and   not  the   general  statute   (section 


2078),  conferring  power  on  the  coun<7  board  to 
determine,  at  their  discretion,  the  necessity  for 
permanent  county  buildings  and  to  call  an  elec- 
tion to  vote  bonds  therefor. 

[Ed.  Note.— For  oth»  oasss,  see  Schools  and 
S«bool  Districts,  C!«nt  Dig.  I  226;  Dec.  Dig. 
«=»97(4).] 

3.  ScHooi.8  ANo  School  Distbicts  ®=>97(4) 
— BowD  lasm:  —  Countt  Commissionebb  — 
POWEBS — Statctobt  Pbovibions. 
Where  a  statute  (Gen.  St  1909,  (§  7802, 
7803)  provides  that  npon  presentation  of  a  peti- 
tion of  25  per  cent  of  the  legal  voters  of  a 
county  asking  for  an  election  on  a  proposed 
bond  issue  to  build  a  county  high  school  it  shall 
become  the  duty  of  the  board  of  county  com- 
missioners to  call  such  election,  the  presentation 
of  such  petition  is  a  condition  precedent  to  law- 
ful action  by  the  board;  and  an  election  held  on 
call  of  the  county  board  without  such  petition 
is  void,  and  the  registration  of  bonds  thus  ir- 
regularly voted  for  cannot  be  compelled  by  a 
writ  of  mandamus. 

[E2d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  226;  Dec.  Dig. 
<Ss=>97(4).] 

Original  application  by  the  Board  of  Coim- 
ty  Commissioners  of  Greeley  County,  for 
mandamus  to  W.  n.  Davis,  Auditor  of  State. 
Writ  denied. 

W.  M.  Glenn,  of  Tribune,  for  plaintiff. 
S.  M.  Brewster,  Atty.  Gen.,  for.defendant 

DAWSON,  X  The  hoard  of  county  com- 
missioners of  Greeley  county  applies  to  this 
court  for  a  writ  of  mandamus  to  require  the 
state  auditor  to  register  a  bond  issue  for 
$10,000  to  pay  for  a  county  high  school  build- 
ing, recently  erected  In  Greeley  county,  pur- 
suant to  a  special  election  called  by  the 
plaintiff  board  on  May  15,  1916,  and  which 
was  held  on  August  1,  1916.  Greeley  county 
for  some  yeafs  past  has  maintained  a  county 
high  school  under  the  acts  of  1897  (chapter 
180)  and  1903  (chapter  433),  authorizing 
counties  of  less  than  6,000  population  to  es- 
tablish and  maintain  county  high  schools. 
The  respondent  auditor  declines  to  register 
the  bonds ;  and  counsel  for  both  parties  have 
signed  and  filed  the  following  stipulation: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  the  sole  and 
only  questions  involved  in  the  above-entiUed 
action  are  as  follows: 

"First  Whether  or  not  the  board  of  county 
commissioners  of  Greeley  county  have  authority 
under  the  provisions  of  sections  2078  to  2083  of 
the  General  Statutes  of  Kansas  of  1909,  to 
issue  bonds  for  the  purpose  of  erecting  a  county 
high  school  building  for  the  use  of  a  county 
high  school  legally  established  under  the  provi- 
sions of  chapter  180  of  the  Laws  of  1897  as 
amended  by  chapter  433  of  the  Laws  of  1903 
end  sections  7784  to  7789,  inclusive,  of  the  Gen- 
eral Statutes  of  Kansas  of  1909. 

"Second.  It  is  farther  stipulated  and  agreed 
that  the  transcript  leading  np  to  the  issuance  of 
the  bonds  offered  for  registration  shows  a  com- 
pliance with  sections  7802  to  7806  of  the  Gen- 
eral Statutes  of  Kansas  of  1909,  with  the  ex- 
ception of  the  fact  that  no  petition  was  ever 
presented  to  the  board  of  county  commissioners, 
as  provided  in  section  7803,  and  that  the  ques- 
tion was  submitted  at  a  special  election  held  <xa. 
the  first  day  of  August,  1916,  instead  of  the 
general  election  in   November,   1916." 
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[1-8]  Section  2078  of  the  General  Statutes 
of  1909,  under  which  the  plaintiff  board  pro- 
ceeded to  act,  provides: 

"The  board  of  county  commiBslonera  of  any 
county  may  determine,  in  their  discretion,  when 
the  erection  of  any  permanent  building  or  bnild- 
inga  for  the  use  of  the  county  is  necessary,  and 
they  shall  also  determine  the  cost  of  the  erection 
thereof,  and  the  same  shall  be  entered  on  the 
journal,  but  no  tax  shall  be  levied,  bonds  issned 
or  other  obligations  incurred  on  account  of  the 
erection  of  such  building  or  buildings  until  after 
the  question  has  been  submitted  to  the  electors 
of  said  connty  at  some  general  election  or  at  a 
special  election  held  for  that  purpose,"  etc. 

It  may  well  be  doubted  whether  even  the 
broad  lanjrnage  of  this  statute  would  warrant 
us  in  saying  that  "any  permanent  building 
or  buildings  for  the  use  of  the  county"  would 
inclnde  a  county  high  school  building,  If 
this  statute  stood  alone  and  was  not  affected 
by  other  specific  enactments  pertaining 
to  coonty  high  school  buildings.  We  have 
been  so  accustomed  in  this  state  for  half 
a  century  to  consider  the  term  "county  bnlld- 
Ingg"  to  mean  the  courthouse,  the  poorhouae, 
and  the  jail  that  an  Illustration  of  any  other 
sort  of  county  building  within  the  meaning 
of  this  statute  does  not  readily  suggest  Itself. 
But  this  statute  does  not  stand  alone.  There 
is  another  'statute,  and  that  is  one  which 
deals  with'  the  specific  subject  of  county  high 
school  buildings,  particularly  In  counties  lllie 
Greeley.  The  county  high  school  In  Greeley 
county  was  established  by  virtue  of  chapter 
180  of  the  Laws  of  1S97,  which  provided  that 
in  sparsely  settled  counties  (having  less  than 
2,500  population)  the  county  commissioners 
might  enter  into  arrangements  with  the- 
school  district  at  the  county  seat  for  estab- 
lishment of  a  county  high  school.  As  pop- 
ulation in  these  sparsely  settled  counties  in- 
creased, this  act  of  1897  was  amended  to 
provide  that  any  county  of  less  than  6,000 
population  could  establish  a  county  high 
school  in  connection  with  the  district  school 
at  the  county  sedt  Laws  1903,  c.  433;  Gen. 
Stat.  1909,  a  7784-7789.  By  means  of  these 
statutes,  county  high  schools  became  common 
and  familiar  institutions,  but  as  population 
continued  to  increase  and  the  county  seat  dis- 
trict schools  came  to  need  all  their  school 
accommodations  for  their  own  district  pu- 
pils, it  was  considered  by  the  Legislature 
that  more  adequate  provision  should  be  made 
for  housing  the  pupils  of  these  county  high 
schools.  To  tills  end  the  Legislature  in  1907 
enacted: 

"Section  1.  That  any  county  which  has  es- 
tablished a  county  high  school  under  tbeprovi- 
aions  of  chapter  180,  Session  Laws  of  1897,  as 
amended  by  chapter  433,  Session  Laws  of  1903, 
is  hereby  authorized  and  empowered  to  issue 
and  sell  bonds  of  the  county  for  the  purpose  of 
erecting,  furnishing  and  equipping  a  building 
for  the  use  of  the  county  high  school  of  the 
county ;  provided,  that  no  bonds  shall  be  issued 
as  provided  for  in  this  section  until  the  same 
has  been  submitted  to  the  electors  of  the  county 
at  a  general  election,  or  at  a  special  election 
called  for  that  purpose,  and  a  majority  of  the 
voters  voting  upon  the  proposition  shall  have 
vote<l  in  favur  of  the  same. 

"Sec.  2.  When  a  petition  signed  by  twenty- 


five  per  cent,  of  the  legal  voters  of  the  county, 
as  shown  by  the  latest  ofiSdal  p<^  of  the  county, 
shall  have  been  presented  to  the  board  of  county 
commissioners  of  the  county,  asking  that  the 
question  of  issue  of  the  l>ondB  for  t£e  purpose 
named  in  this  act  be  submitted  to  a  vote  of  the 
people,  it  shall  become  the  duty  and  is  hereby 
made  the  duty  of  the  board  of  county  commis- 
sioners to  make  provisions  to  sul>mit  the  ques- 
tion to  a  vote  of  the  people:  Provided,  that  if  a 
general  election  is  to  be  held  within  six  months 
after  the  receipt  of  the  petition,  the  board  of 
county  commissioneri  shall  submit  the  question 
at  the  next  general  election;  otherwise,  the 
board  of  ooun^  commissioners  shall  call  a  spe- 
cial election  for  this  purpose,  by  giving  not  leas 
than  thirty  days'  notice  by  publication  in  not 
less  than  four  Issues  of  a  newspaper  of  general 
circulation  in  the  county." 

Laws  1907.  c.  882,  H  1.  2;  Oen.  Stat  1900. 
H  7802.  7808. 

It  will  be  observed  tbat  tbe  acU  of  1897, 
1903,  and  1907  form  a  complete  and  inde- 
pendent program  for  the  establishment  <tf 
connty  high  schools  and  for  housing  high 
school  pupils  In  oonntles  of  less  than  6,000 
population.  These  acts  need  no  aid  from 
the  general  statute  (section  2078  et  seq.),  au- 
thorizing boards  of  county  commissioners  to 
determine,  at  tb^.  discretion,  the  necessity 
for  permanent  county  bulldliigs  and  to  call 
a  bond  election  to  provide  fnnds  therefor. 
And  since  the  high  school  acts  provide  their 
own  procedure  for  setting  in  motion  the 
processes  by  which  a  connty  high  school 
building  may  be  procured,  such  processes 
are  exclusive.  One  of  these  was  the  presen- 
tation of  a  petition  to  the  board  of  county 
commissioners,  "signed  by  twenty-flve  per 
cent,  of  tbe  legal  voters  of  the  county."  No 
such  petition  was  submitted,  consequently 
the  statutory  basis  on  which  the  county  board 
called  the  election  was  wanting.  The  election 
was  therefore  called  without  lawful  author- 
ity, and  its  result  is  void.         . 

We  have  sought  diligently,  bnt  without 
avail,  to  escape  this  conclusion.  The  neces- 
sity of  a  petition,  and  that  It  most  snfladent- 
ly  conform  to  statutory  requirements,  has 
often  been  hdd  to  be  a  condition  precedent 
to  the  validity  of  an  election  if  the  statute 
provided  tbat  the  authority  or  duty  to  call 
the  election  depended  upon  the  presentation 
of  a  petition  to  invoke  the  election  machinery. 
State  ex  rel.  v.  Com'rs  of  Phillips  County. 
26  Kan.  419;  State  ex  rel.  t.  Eggleston,  34 
Kan.  714, 10  Pac.  3;  State  ex  rel.  y.  Stock,  38 
Kan.  154, 16  Pac.  106;  State  ex  rel.  y.  Com'rs 
of  Rawlins  Co.,  44  Kan.  538,  24  Pac.  955. 

In  Com'rs  of  Wyandotte  Co.  v.  Barker,  45 
Kan.  690,  703,  26  Pac.  591,  593,  where  tbe 
county  board  had  assumed  to  establish  a  pub- 
lic road  and  to  levy  special  assessments 
against  the  property  benefited  thereby,  the 
statute  provided  that  whenever  a  majority 
of  the  resident  landholders  should  petition 
tbe  county  board.  It  was  the  duty  of  the 
board  to  proceed,  etc.    This  court  said: 

"It  would  seem,  on  principle,  that  the  require- 
ment of  this  statute  that  a  majority  of  the  : 


dent  landholders  within  the  Umit  must  sign 
the  petition  for  improvement  is  not  only  impera- 
tive and  must  be  always  complied  ^with,  bat  tJM 

Digitized  by  V^jOOQ  itT 


•r.) 


TOOMET  V.  OASET 


683 


»wer  of  tiM  board  to  order  the  improrement 
innot  be  exercia«d  unles*  the  petition  contains 
le  names  of  that  majority.  The  best  reason  for 
lis  ia,  becaose  the  statate  says  so,  and  if  you 
ice  depart  from  the  plain  letter  of  the  act, 
id  say  that  6  landholders  out  of  21  can  compel 
:tion  bj  the  board,  then  any  number  less  than 
majority  may  do  so." 

In  15  Cyc.  319,  It  Is  said: 
"Statutes  of  this  description  aanally  make  the 
csentation  of  a  petition  to  some  local  authority 
e  initial  step  for  holding  such  election;  and, 
iiere  a  statute  provides  for  the  calling  of  a 
ecial  local  election  to  vote  npon  a  proposition 
determine  some  question,  such  as  a  subscrlp- 
)ii  for  corporate  stock,  an  issue  of  bonds,  the 
ensing  and  sale  of  spirituous  liquors,  whether 
e  stock  shall  run  at  large,  or  the  like,  upon 
9  presentation  of  a  petition  to  a  designated 
icer  or  authority^  the  presentation  of  such 
tition  is  a  condition  precedent  to  holding  an 
ction;  and  it  must  be  si^ed  by  the  number 
qualified  persons  prescribed  by  the  statute, 
lerwise  the  election  will  be  void." 

How  disastrous  Is  the  failure  to  comply 
•Ictly  with  necessary  conditions  precedent 

ofncial  action  may  be  noted  in  State  t. 
ntley,  80  Kan.  227,  101  Pac.  1073,  and 
ses  there  cited. 

Another  inflrmity  in  the  proceedings  lead- 
;  up  to  this  proposed  issne  of  bonds  ia 
red.  The  action  of  the  board  of  county 
□missioners  calling  the  election  was  taken 
May  16,  1916.  The  statute  provides  that 
I  general  election  is  tQ  be  held  within  six 
nths  of  the  time  when  the  board  receives 

petition,  the  proposition  to  issne  the 
ids  shall  be  submitted  at  the  general  elec- 
1.  The  general  election  occurred  on  No- 
:iber  7,  1916,  and  consequently  within  six 
itbs.  The  bond  election  was  held  In  con- 
ation with  the  regular  primair  election, 
nist  1,  1916.  If  we  could  surmount  the 
:h  graver  difficulty  with  this  bond  issue 
iady  discussed,  we  might  be  disposed  to 
1  that  the  purpose  of  this  provision  of  the 
:ute  was  in  the  interest  of  economy,  and 
t  the  electorate  were  not  to  be  bothered 
1  a  special  bond  election  if  they  were 
leet  within  six  months  in  the  ordinary  ez- 
se  and  discbarge  of  their  suffrage  privi- 
s  and  duties,  and  that  the  regular  bien- 

primary  would  answer  the  purpose  of 

statute  in  tliat  regard.  But,  the  want 
;be  statutory  petition  to  authorize  the 
ng  of  the  election  being  fatal  to  all  the 
lequent  proceedings,  this  latter  point  need 
be  positively  decided, 
e  realize  the  unfortunate  predicament  In 
ih  this  result  leaves  the  parties  interest- 
but  neither  the  auditor  nor  this  court 
remedy  It.  It  can  do  no  barm,  however, 
it  nnay  help  to  cite  Lewis  v.  County  of 
rbon,  12  Kan.  186,  220,  and  the  affect  of 
ict  of  February  25, 1868  (Gen.  Stat.  1868, 
)2).  See,  also,  Bank  v.  BeUIy,  97  Kan. 
827,  syl.  par.  8,  156  Pac.  747 ;  State  ex 
y.  Deming,  98  Kan.  420,  423,  426,  158 
34. 

e  writ  is  denied.  All  the  Justices  oon- 
ng. 


TOOMBT  r.  GASEX  et  aL 
(Supreme  Court  of  Oregon.    Oct  24,  1916.) 

1.  Evidence  <g=>186(2)— Sbcondabt  Bvideho« 
—Admissibility. 

The  contents  of  a  written  instrument  which 
the  opposite  party  did  not  produce  on  demand, 
cannot  be  established  by  testimony  as  to  the 
witnesses'  conclusion  as  to  its  legal  effect,  but 
its  language  must  be  given  so  t£at  the  court 
may  determine  its  legal  effect 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g{  662,.  663;    Dec  Dig.  «=»186(2).] 

2.  EviDXNCK    ^=»186(9}— DocuiCEiTTABT    Evi- 
dence—SitcoNDABY  Evidence. 

L.  O.  li.  {  712,  declares  that  there  shall  be 
no  evidence  of  the  contents  of  a  writing  other 
than  the  writing  itself,  save  when  the  original 
is  in  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  he  withholds  it  after 
demand,  etc.,  while  section  782  declares  that  the 
original  writing  shall  be  produced  and  proved 
unless  it  be  in  the  custody  of  the  adverse  party 
and  he  fails  to  produce  it  after  reasonable  no- 
tice, in  which  case  evidence  of  the  contents  is 
admissible.  Seld  that,  in  an  action  against  his 
lessees,  whom  plaintiff  claimed  had  assigned 
their  lease  to  a  third  person,  a  notice  on  the 
lessees  to  produce  the  assignment  does  not  war- 
rant the  introduction  of  secondary  evidence,  for 
it  must  be  presumed  that  the  assignment  would 
be  in  the  possession  of  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  655;    Dec.  Dig.  «=>185(9).] 

S.  Landlobd  and  Tenant  «=>%— I/ESSEEa— 

A  agTQ  NEES 

Under  U  O.  Ii.  i  705.  declaring  that  the 
rights  of  a  party  cannot  be  prejudiced  by  the 
declaration,  act,  or  omission  of  another  except 
by  virtue  of  a  particular  relation  between  them, 
lessees  cannot  be  held  to  have  exercised  an  op- 
tion to  extend  a  lease  by  reason  of  the  acts  of 
their  alleged  assignee,  where  the  assignment  was 
not  established. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  277;    Dec.  Dig,  <S=»85.] 

4.  Landix)bd  and  Tenant  ^=985  —  S-oblet- 

TING — ElTFIOT. 

Where  lessees  sublet  premises  under  an  in- 
strument giving  the  sublessee  the  right  to  hold 
over  for  an  extended  period,  in  case  the  lessees 
should  exercise  their  option  to  extend  the  lease, 
the  sublessee  cannot  exercise  the  option  and 
bind  the  lessees  for  the  period  of  the  extension. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  277;   Dec.  Dig.  <&=»85.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Robert  G.  Morrow, 
Judge. 

Action  by  J.  M.  Toomey  against  J.  D.  Casey 
and  another.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

This  is  a  second  appeal  of  this  case,  a 
judgment  of  the  circuit  court  having  been 
reversed  by  an  opinion  written  by  Mr.  Jus- 
tice Bean  and  reported  in  72  Or.  290,  142  Pac. 
621.  It  is  admitted  that  at  the  dates  of  the 
transactions  involved  herein  the  plaintiff 
was  the  owner  of  an  undivided  half  and  the 
two  defendants  owned  the  other  undivided 
half  of  a  25-year  leasbold  interest  in  some 
real  property  in  Portland,  upon  which  was 
situated  a  three-story  and  basement  building 
known  as  the  Barr  Hotel.    It  is  agreed  that 
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on  May  26,  1911,  the  plaintUf  leased  to  Ms 
co-tenants  his  Interest  in  the  preaolses  "to 
have  and  to  bold  the  same  to  the  parties 
of  the  second  part  for  the  term  of  six  months 
from  the  first  day  of  June,  1911,  with  the  op- 
tion and  privilege  upon  the  parties  of  the 
second  part  for  forty-two  months  begljming 
with  the  expiration  of  the  said  six  months' 
period"  at  the  monthly  rental  of  $600  dnring 
said  6  months  and  at  the  same  rate  during 
the  period  of  42  months — 
"provided  the  said  parties  dt  the  second  part 
■nail  elect  to  exercise  such  option  and  privilege 
hereby  granted  and  keep,  occupy  and  pasaeaa 
the  same  during  the  said  forty-two  months. ' 

The  complaint  alleges: 

"That  in  pursuance  of  said  lease  the  defend- 
ants entered  into  possession  of  said  jpremises  and 
ever  since  have  been  and  still  are  in  possession 
thereof;  that  at  the  termination  of  the  period 
of  6  months  mentioned  in  said  lease  the  defend- 
ants exercised  the  option  and  privilege  given  to 
them  therein  and  renewed  said  lease  for  the  re- 
maining period  of  42  months  therein  specified.' 

The  plaintiff  states  what  he  claims  has 
been  paid  by  the  defendants  on  account  of  the 
rent  and,  after  deducting  what  he  avers  has 
accrued  for  the  use  of  the  premises  under  the 
contract,  demands  Judgment  for  $10,031.42, 
with  Interest  and  costs.  The  answer  travers- 
es the  entire  complaint  except  as  otherwise 
stated.  After  setting  out  the  tenancy  in  com- 
mon existing  between  the  plaintiff  and  them- 
selves, the  defendants  claim  to  have  overpaid 
him  for  the  6-month  term  named  in  the 
lease,  and  aver  that  prior  to  the  expiration  of 
that  period  they  informed  him  that  they 
would  not  exerdse  the  privilege,  or  <9tion, 
given  to  them  in  the  lease  to  continue  the 
same  for  the  42  months  mentioned  therein,  or 
for  any  time  after  December  1,  1011.  They 
also  say  they  have  never  since  that  day  oc- 
cupied the  premises  under  the  terms  or  pro- 
visions of  the  lease  between  the  parties,  but 
that  since  the  expiration  of  the  6-month  term 
they  have  been  in  possession  as  tenants  In 
comm<m  with  the  plaintiff,  and  at  his  request 
have  managed  the  property  to  the  best  Inter- 
ests of  all  parties.  They  state  an  account  of 
the  Income  and  expenses  in  that  behalf. 
They  declare  also  that  on  May  18,  1912,  all 
the  plaintiff's  interest  was  sold  under  an  ex- 
ecution against  him,  and  deduce  therefrom 
the  conclusion  that  be  Is  not  entitled  to  any 
Income  from  the  premises  since,  that  date. 
The  tenancy  In  common  and  the  execution  of 
the  lease  are  admitted  by  the  reply,  but  oth- 
erwise the  allegations  of  the  answer  are 
materially  traversed.  The  circuit  court, 
hearing  the  case  without  a  jury,  found, 
among  other  things,  that  on  or  about  Novem- 
ber 1.  1911,  and  before  the  expiration  of  the 
6-month  period,  the  defendants  each  Informed 
the  plaintiff  that  they  would  not  exercise  the 
option  given  In  the  lease  to  renew  the  same, 
and  would  not  bold  his  half  Interest  under 
the  terms  of  the  demise  after  the  end  of  the 
six  months.  There  was  also  a  finding  to 
the  effect  that  at  this  Juncture  the  parties  en- 
tered into  negotiations  for  a  new  agreement 


covering  the  42  rao&tks  meationed,  wfaeceby 
the  defendants  abonld  make  certain  improve- 
ments in  the  property,  advancing  the  money 
therefor,  plaintiff's  part  of  which  was  to  be 
deducted  fr<Hn  the  rentals  coming  to  him,  and 
that  a  new  lease  at  $500  per  month  for 
plaintiff's  half  interest  should  be  executed, 
all  on  condition  that  the  defendants  furnish 
him  satisfactory  security  for  the  payment  of 
arrears  of  rent  and  what  should  accrue  un- 
der the  proposed  arrangement,  but  that  the 
condition  as  to  the  security  was  never  met 
by  the  defendants,  and  the  new  lease  was 
never  executed.  The  court  then  made  the  fol- 
lowing finding: 

"That  the  defendants  upon  the  ezphration  of 
the  said  &-month  period  mentioned  in  said  lease, 
elected  to  exercise,  and  did  exercise,  the  option 
and  privilege  contained  in  said  lease,  to  extend 
the  said  lease  for  a  further  period  of  42  months, 
and  did  keep  and  occupy,  and  possess  the  said 
premises  after  the  exioration  of  said  6-month 
period,  and  ever  since,  and  during  all  the  times 
involved  In  this  action,  have  occnpied  and  pos- 
sessed the  plaintiffs  interest.  In  said  premises 
described  in  said  lease,  under  and  by  virtue  of 
the  same,  and  the  extension  thereof  aforesaid." 

From  a  Judgmmt  for  the  plalntUI  the  de- 
fendants appeaL 

Leroy  Lomax,  of  Portland,  for  appellants. 
B.  O.  Skulason,  of  Portland,  for  respondent. 

BURNESTT,  J.  (after  stating  the  tacts  as 
above).  [1]  On  the  former  appeal  the  plain' 
tiff  based  bis  contention  upon  the  acts  and 
decorations  of  Leroy  Lomax  to  bind  the 
defendants ;  but  in  default  of  proof  that  they 
bad  axithorlzed  him  to  act  as  their  agent  in 
the  matter  relied  upon  by  the  plaintiff,  tike 
decision  of  the  circuit  court  was  reversed  In 
a  well-'wrltten  opinion  by  Hr.  Justice  Bean, 
llie  record  at  present  before  us  reveals  that 
at  tbe  second  trial  the  plaintiff  abandoned 
the  theory  of  agency,  and  now  counts  upon 
showing  that  the  defendants  assigned  to 
Lomax  their  interest  in  the  lease,  that  he,  as 
such  assignee,  held  over  after  tbe  expiration 
of  tbe  term,  and  that  this  amounts  to  an 
election  on  their  behalf  to  continue  the  lease 
for  the  additional  period  of  42  months.  Tbe 
wbole  controversy  turns  upon  whether  there 
is  any  evidence  to  support  finding  So.  lO 
quoted  above.  As  before,  the  plaintiff  Insists 
upon  holding  the  defendants  by  virtue  of  tlie 
conduct  of  Lomax,  and,  in  lieu  of  showing 
that  tbe  latter  was  the  agent  of  the  defend- 
ants, shifts  his  ground  and  undertakes  to 
prove  an  assignment  by  them  of  their  leane 
so  as  to  make  the  actions  of  the  assignee  aft- 
er the  expiration  of  the  term  obligatory  af»- 
on  the  tenants  of  the  plaintiff.  It  seems  that 
plaintiff  served  a  notice  on  the  defendants  to 
produce  the  alleged  assignment  from  them  to 
Lomax  of  their  Interest  under  the  leaaeb 
claiming  that  tbera  was  an  Instrument  In 
writing  of  that  purport.  At  the  hearing, 
when  the  defendants  wero  called  upon  to 
comply  with  the  notice,  they  answered  aob- 
Btantlally  that  they  had  no  such  document, 
and  that  no  such  instrument  had  ever  exla^ 
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ed.  They  did,  bovever,  prodncs  and  put  In 
evidence  a  lease  of  Ute  premlfes  dated  May 
27,  1911,  trom  tbemselvea  to  Lomax  and  one 
Taylor,  having  appended  thereto  a  writing 
signed  by  the  latter  June  90,  1911,  oelUog, 
assigning,  and  transferring  all  hia  interest 
therein  to  Lomax.  The  plaintiff  then  called 
witnesses,  himself  included,  for  the  purpose 
not  only  of  proving  the  existence  of  the  al- 
leged -writing,  but  also  the  contents  thereof. 
The  utmost  that  any  of  them  could  say  was 
that  there  was  an  assignment  indorsed  upon 
or  attached  to  one  of  the  copies  of  the  lease, 
upon  which  plaintiff  counts,  transferring  the 
interest  of  the  defendants  to  Ix)max.  No 
one  pretends  to  give  the  date  or  the  language 
of  the  instrument.  The  most  that  can  be 
said  of  the  testimony  on  this  point  Is  that 
the  witnesses  gave  their  conclusion  as  to  the 
legal  effect  of  the  document  What  is  re- 
quired in  instances  of  this  sort  is  that  the 
contents  or  language  of  the  instrument  shall 
be  established,  leaving  to  the  court  the  duty, 
as  in  all  such  cases,  of  declaring  what  ef- 
fect in  law  may  be  attributed  to  the  docu- 
ment in  question. 

[2]  Moreover,  there  was  no  showing  that 
the  assignment  mentioned  in  the  notice  to 
be  produced  had  ever  been  in  the  custody  or 
control  of  the  defendants  after  ita  execution, 
if,  indeed.  It  was  executed.  Naturally  it 
would  be  in  posseaalon  of  the  assignee,  who 
would  be  subject  to  a  subpoena  duces  tecam 
for  tbe  purpose  of  getting  it  In  evidence. 
Our  C!ode  has  laid  down  these  roles  on  that 
subject: 

"There  shall  be  no  evidence  of  the  contents  of 
a  writing,  other  than  the  writing  itself,  except 
in  tbe  following  cases:  (1)  When  the  original 
is  in  tbe  possession  of  the  party  against  whom 
the  evidence  is  offered,  and  ne  withholds  it  un- 
der the  drcumstanoes  mentioned  in  section  782; 
(::)  when  the  original  cannot  be  produced  by  tbe 
party  by  whom  the  evidence  is  offered,  in  a 
reasonable  time,  with  proper  diligence,  and  ita 
absence  is  not  owing  to  hfs  neglect  or  default." 
li.  O.  Lw  i  712. 

Section  782,  L.  O.  U,  referred  to  In  the 
section  inst  quoted,  reads  thus: 

"Tlie  original  writing  shall  be  produced  and 
proved  except  as  provided  in  section  712.  If 
the  writing  be  in  the  custody  of  the  adverse  par^ 
ty,  he  must  first  have  reasonable  notice  to  pro- 
dace  it.  If  he  then  fail  to  do  so,  the  contents 
of  the  writing  may  be  proved  as  in  case  of  its 
loss:  bat  the  notice  to  produce  it  is  not  neces- 
sary where  the  writing  itself  is  a  notice,  or 
where  it  has  been  wrongfully  obtained-  or  with- 
held by  the  adverse  party." 

A  litigant  cannot  evade  these  provisions  of 
the  statute  by  a  mere  notice  to  produce,  im- 
leas  there  Is  something  to  be  produced,  which 
Is  in  tlie  custody  of  the  adverse  party.  The 
Oregon  precedents  on  this  subject  are  col- 
lated by  Mr.  Justice  McNary  in  Jones  v.  Tell- 
er, 65  Or.  328,  333,  183  Pac.  354.  Mr.  Jos- 
tice  Ramsey  wrote  to  the  same  effect  in 
Parker  v.  Smith  Lmnber  Co.,  70  Or.  41,  138 
Pa&  1061.  There  was  no  valid  reason  for 
showing  the  contents  of  the  Instrument  b; 
parol,  even  if  tlie  oral  testimony  had  dls 


closed  them.  For  these  reasons,  the  alleged 
assignment  and  its  after  effect  upon  the  de- 
fendants must  be  laid  out  of  the  case. 

[8]  This  leads  to  the  conclusion  that  tbert 
was  an  utter  failure  of  proof  that  the  de 
fendants  put  Lomax  into  their  place  by  con 
veylng  to  him  their  Interest  in  the  lease 
His  actions,  therefore,  are  devoid  of  the 
sanction  of  an  assignment  whereby  they 
would  affect  the  defendants  and  impute  tc 
them  an  election  to  extend  the  term  of  tbe 
lease.  It  is  said  in  section  705,  L.  O.  L., 
tbat: 

"The  rights  of  a  party  cannot  be  prejudiced 
by  the  declaration,  act,  or  omission  of  another, 
except  by  virtue  of  a  particular  relation  between 
them." 

The  plaintiff  has  endeavored  to  establish 
this  particular  relation  between  the  defend- 
ants and  Lomax  by  charging  that  there  was 
a  writing,  conveying  to  the  latter  the  inter- 
est of  the  defendants  In  the  lease  they  held 
from  the  plaintiff.  In  default  of  the  produc- 
tion of  the  document  be  essayed  to  give  evi- 
dence of  its  contents,  but  only  went  so  far  as 
to  dlscloae  the  version  'given  by  the  witness- 
es of  its  legal  effect.  The  quest  was  not  for 
the  opinion  of  the  witnesses  concerning  the 
construction  to  be  given  to  the  paper.  They 
were  called  upon  for  its  language.  Charac- 
terizing it  as  an  "assignment"  fails  short  of 
proof  of  the  contents  of  the  instrument,  and 
is  not  sufficient  to  establish  it.  Under  these 
drcnmstances  finding  No.  10  Is  rather  a  con- 
clusion of  law  than  a  finding  of  fact  With 
the  plaintiff's  failure  to  establish  tbe  con- 
t«it8  of  the  transfer  from  tbe  defendants  to 
Lomax,  if  any  there  was,  falls  his  effort  to 
charge  the  defendants  with  his  acta  and  con- 
duct In  tbe  absence  of  further  showing, 
bis  doings  amount  to  no  more  than  those  of 
an  Interloper  or  tresi>asser. 

[4]  Besides  tbe  original  lease  from  the 
plaintiff  to  the  defendants  there  Is  in  evi- 
dence a  lease  from  the  latter  as  parties  of 
the  first  part,  to  Lomax  and  Taylor,  as  par 
ties  of  the  second  part,  for  the  premises  In 
question,  the  habendum  clause  of  which 
reads  thus: 

"To  have  and  to  bold  the  same  unto  the  par- 
ties of  the  second  part  for  the  term  of  edx 
months  from  the  first  day  of  June,  1911,  with 
the  option  and  privilege  upon  the  parties  of  the 
second  part  for  forty-two  months  beginning  with 
the  expiration  of  the  said  six  months'   period, 

Provided  always  that  tbe  said  parties  of  the 
rat  part  [defendants  here]  elect  to  keep  and 
hold  said  building  for  the  said  forty-two  month 
period  under  their  lease  for  a  half  interest  from 
one  J.  M.  Toomey." 

Without  dispute  the  evidence  shows  that 
Taylor  assigned  his  interest  to  his  cotenant, 
Lomax.  This  admitted  lease  describes  the 
relationship  existing  between  tbe  defendants 
and  Lomax.  It  clearly  shows  that  bis  right 
to  continue  In  the  premises  depended  entire- 
ly upon  their  election  to  renew  the  lease. 
The  court  expressly  found  that  they  had  de- 
clined to  do  this.  Their  refusal  to  continue 
tbe  lease  after  the  expiration  of  the  6  months 
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of  Itself  cut  off  aU  anthority  or  right  of 
Lomax  to  blad  tbem  by  remaining  In  posaes- 
Blon  himself  If  be  did  so.  His  tenancy  could 
not  rise  higher  than  Its  source,  nor  be  con- 
tinued In  contradiction  of  the  terms  of  the 
instrument  under  which  he  held.  In  consid- 
ering the  undisputed  documentary  evidence 
before  him  the  learned  circuit  Judge  drew 
from  the  actions  of  Lomax  an  erroneous  con- 
clusion embodied  in  finding  No.  10,  which,  as 
already  stated,  la  really  one  of  law  rather 
than  of  fact.  The  conduct  of  the  defendants 
was  referable  to  their  character  as  tenants 
in  common  as  stated  by  Mr.  Justice  Bean  in 
the  former  opinion,  which  Is  the  law  of  the 
case.  The  burden  was  upon  the  plaintiff  to 
establish  a  different  relationship.  This  be 
did  not  succeed  In  doing,  and  there  is  no  evi- 
dence legally  to  support  the  finding  of  fact 
No.  10,  already  mentioned.  The  Judgment  is 
reversed,  and  the  cause  remanded  for  further 
proceedings. 

MOORE,  C.  J.,  and  BEAN  and  HARBIS, 
JJ.,  concur. 


BOYD  et  al.  v.  LAMBERT  et  aL    (No.  5913.) 
(Supreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Svllalu*  by  the  Oourt.) 

1.  iNJUNCneN      l8=»148Cl)— B0N1>-C0NSTBU0- 

TioN— "Defendant." 
In  an  action  upon  an  undertaking,  given 
under  section  4132,  Stat.  1893,  as  amended  by 
Laws  1905,  p.  819  (section  4877,  Rev.  Laws 
1910)  to  make  effective  a  temporary  restraining 
order,  running  to  "the  defendants,"  instead  of, 
as  required  by  said  section  of  the  statute,  to  se- 
cure the  parties  injured,  the  term  "defendants" 
include  not  only  the  nominal  defendants,  but 
all  other  parties  against  whom  injunctional  re- 
lief is  asked  and  obtained  to  their  direct  and 
immediate  or  necessary  and  natural  injury. 

[BJd.  Note.— For  6ther  cases,  see  Injunction, 
Cent.  Dig.  ift  3Z8-8S0,  333;  Dec.  Dig.  .^=> 
148(1). 

B'or  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defendant] 

2.  INJUNCTIOK  «=»148(1)— Bond— OoNsTBUO- 
tion—Pabtms— "Agents,  Bicpw)rtB,  ob 
Pebsons  Wobkino  bt,  thbouoh,  ob  Undeb 
Them."  ^       .. 

Where,  in  an  action  upon  an  undertaking, 
given  under  section  4132,  Stat  1803,  as  amend- 
ed by  Laws  1905,  p.  819  (section  4877,  Rev. 
I>awe  1910)  to  make  effective  a  temporary  re- 
straining order,  the  prayer  of  the  petition  and 
the  order  made  la  against  certain  specifically 
named  defendants,  their  agents,  employes,  or 
any  person  or  persons  whomsoever  acting  or 
working  by,  through,  or  under  them,  and  where 
such  order  Is  served  upon  and  obeyed  by  inde- 
t)endent  contractors,  who  are  not  qtedfi^uly 
named  as  defendants,  but  who  are  engaged  in 
the  work  sought  to  be  enjoined,  this  court,  fol- 
lowing tho  construction  of  the  parties  them- 
selves thus  placed  upon  such  order,  will  hold 
that  such  independent  contractors  are,  wlthm 
the  meaning  of  the  terms  of  such  order,  partlM 
against  whom  injunctional  relief  is  asked  and 
obtained. 

FBd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  a  323-330,  333;  Dec.  Dig.  «=» 
148(1).] 


Error  from  Conflty  Oonrt,  Nowata  Coun- 
ty;  Wm.  F.  Gillnly,  Judge 

Action  by  W.  J.  Lambert  and  anoOier,  doUig 
business  under  the  firm  name  and  style  ot 
Lambert  &  BirdseU,  against  F.  S.  Boyd  and 
others.  Judgment  forplalutlfta,  and  ieteoA- 
ants  bring  error.    Afilrmed. 

Tlllotson  &  Elliott  and  A.  C.  Hough,  all  of 
Nowata,  for  plaintiffs  in  error.  Bert  Van 
Leuven,  of  Nowata,  for  defendants  in  error. 

THACKER,  J.  The  plaintiffs  in  error  will 
be  designated  as  defendants,  except  that 
James  Boyd,  who  departed  this  life  after 
the  trial  below.  Instead  of  his  administrator, 
who  is  one  of  the  plaintiffs  In  error,  Is  includ- 
ed in  this  designation,  and'  the  defendants  in 
error  will  be  designated  as  plaintiffs,  in  a^ 
cord  with  the  respective  positions  of  these 
parties  In  the  trial  court 

This  Is  an  action  commenced  before  a  Jus- 
tice of  the  peace  and  prosecuted,  on  defend- 
ant's appeal.  In  the  county  court  of  Nowata 
county  by  the  plaintiffs,  to  recover  of  the 
defendants  damages  to  the  amount  of  $145 
upon  an  undertaking  given  under  aectloa 
4132,  Statutes  1893,  as  amended  by  Laws 
1906,  p.  810  (section  4877,  Rev.  Laws  1910), 
for  an  Injunctian,  upon  which  undertaking 
the  said  James  Boyd  was  principal  and  his 
codefendants  his  sureties.  This  section  ot 
tbe  statute  reads  as  follows: 

"Dnless  otherwise  provided  by  special  stat- 
ute, no  injunction  shall  operate  until  the  party 
obtaining  the  same  shall  give  an  undertaking 
with '  sufficient  surety,  to  be  approved  by  the 
clerk  of  die  court  granting  such  injunction  in 
an  amount  to  he  fixed  by  the  court  or  judge 
allowing  the  same,  to  secure  the  party  injured 
the  damages  he  may  sustain,  including  reason- 
able attorney's  fees,  if  it  be  finally  decided  that 
the  injunction  ought  not  to  have  been  granted." 

The  aforesaid  undertaking  now  sued  on 
reads  as  follows: 

"In  the  District  Court  of  Nowata  County, 
State  of  Oklahoma. 

"James  Boyd,  a  Taxpayer  and  on  the  Tax  Rolb 
of  Sdiool  District  No.  27,  Nowata  County. 
Oklahoma,  Plaintiff,  y.  Chas.  White,  Henrr 
Daniels,  and  W.  M.  Wood,  Composing  School 
District  Board  of  School  District  Nol  2T. 
Nowata  County,  Oklahoma,  et  aL,  Defend- 
ants. 

"Injunction   Bond. 
"Know  All  BUen  by  These  Prcaents: 

"Whereas,  the  plaintiff  above  mentioned  ia 
the  above-entitled  cause  has  commenced  an  ac- 
tion against  tho  defendaats  in  the  district  court 
of  Nowata  county,  for  an  injunction  against 
said  defendants: 

"Now,  therefore,  we,  James  Begrd,  aa  princi- 
pal, and  (Charles  Childers  and  F.  David,  as  sure- 
ties, hereby  undertake  to  the  said  defendants 
in  the  penal  sum  of  three-hundred  dollars ;  that 
said  plaintiffs  shall  pay  to  the  defendants  all 
damagea  said  defendants,  or  either  of  them, 
may  sustain,  including  reasonable  attorney's 
fees,  it  it  be  finally  decided  that  the  Injunction 
ought  not  to  have  beea  granted. 
''Witness  our  hands  this  12tb  day  of  August 
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A.  D.  1911  James  Boyd,  PtindpaL  0.  W. 
Dhilden,  F.  David,  Sureties. 

"Approved  August  14,  1911.  J.  A.  Burua, 
Clerk,  by  W.  H.  Thompson,  Deputy." 

The  number  of  the  iDjanctlon  suit  In 
nrblcb  this  undertaking  was  given,  and  the 
Fact  of  Its  filing  therein  on  August  14,  1911, 
was  Indorsed  upon  the  back  of  the  same. 

The  suit  in  which  this  undertaking  was 
izecuted  was  brought  by  tlie  defendant  Boyd, 
18  plaintiff,  against  a  public  school  district 
ind  the  director,  clerk,  and  treasurer,  as  its 
iffldal  board,  to  enjoin  the  construction  of  a 
ichoolhouse  for  the  district  upon  a  certain 
ite,  upon  which  the  plalntifTs  in  the  instant 
ase,  as  independent  contractors  with  the  dls- 
rlct,  had  theretofore  undertaken  and  com- 
lenced  and  were  then  engaged  in  construct^ 
]g  such  schoolhouse. 

Before  the  giving  of  this  undertaking,  but 
n  the  same  day,  August  14,  1911,  a  tempo- 
ary  restraining  order  was  made,  and  on  the 
est  following  day  served  not  only  upon  the 
efendants  specifically  named  in  that  suit, 
at  upon  the  plaintiffs  in  the  Instant  case,  in 
ords,  conforming  to  the  prayer  of  the  petl- 
on  in  that  suit  and  so  far  as  here  pertinent, 
3  follows: 

"And  the  court  being  fully  advised  in  the 
■emises,  doth  order,  adjudge,  and  decree  that 
barles  White,  Henry  Daniels,  and  W.  M. 
'oods,  composing  school  district  board  of  school 
strict  No.  27,  of  Nowata  county,  Oklahoma 
id  school  district  No.  27  of  Nowata  county, 
ilahoma,  their  agents,  employes,  or  any  per- 
n  or  persons  whomsoever  acting  or  working 
,  through  or  under  said  defendants,  be,  and 
reby  are  restrained  from  building,   erecting, 

completing  said  school  building  in  school  dis- 
ict  No.  27,  upon  the  site  selected  by  the  said 
liool  district  board,  or  in  any  manner  work- 
i  upon   said  building  until   further  ordered 

this  court." 

The  plaintiffs  in  the  instant  case,  having 
en  so  served  with  this  order,  yielded  obe- 
ince  to  the  same  by  discontinuing  and  ab- 
lining  from  their  work  of  constructing  said 
loolhonse  until,  upon  the  trial  of  that 
use,  on  August  30,  1911,  It  was  finally  de- 
led and  adjudged  that  Boyd  was  Aot  enti- 
d  to  an  injunction,  and  that  the  temporary 
•training  order  ought  not  to  have  been 
in  ted. 

[n  the  meantime  14  days  bad  elapsed,  and 
!  plaintiffs  in  the  instant  case,  conceiving 
imselves  to  have  been  damaged  by  this  de- 
'  In  their  work  of  construction  of  the 
loolbouse,  brought  this  action  upon  the 
tresald  undertaking  and  recovered  a  Judg- 
nt  for  fl41.50  before  a  Justice  of  the 
.ce,  and  for  |112,  upon  defendant's  appeal, 
the  county  court 
1,  2]  The  only  questions  in  this  case  are 

whether  the  plaintiffs  here  were  "de- 
dants"  in  the  injunction  suit  within  the 
uilng  of  this  word  in  the  undertaking 
re  g;lven ;  and,  if  not,  (2)  whether  the  stat- 

so  enlarges  the  terms  and.  obligationa  of 
I   undertaking  that  the  latter  should  in 

event  be  construed  as  being  for  the  bene- 
of  and  creating  an  pblUtation  to  theM 


plaintiffs  as  a  "party  Injured"  under  thlg 
section  of  the  statute^  notwithstanding  "de- 
fendants" alone  are  named  as  obligees  in  the 
bond. 

A  few  general  obserratlons  and  a  some- 
what extended  quotation  of  authorities  in 
respect  to  the  nature  of  such  undertakings 
and  the  extent  of  the  liability  of  parties 
obtaining  the  benefit  of  the  statutes  by  ex- 
ecuting and  filing  the  same  should  perhaps 
precede  any  attempt  to  answer  either  of  these 
questions. 

It  should  be  borne  in  mind  tiiat  the  obligees 
In  such  undertakings  have  no  part  in  their 
formulation,  but  are  presumably  unwilling 
parties  to  the  same  (1  Joyce  on  Injunctions,  § 
184a,  p.  304),  and  that  the  purpose  of  stat- 
utes requiring  such  undertaking,  to  prevent 
the  injustice  which,  prior  to  the  enactment  of 
such  statutes,  so  often  resulted,  to  the  par- 
ties enjoined,  from  hasty  orders  at  the  suits 
of  petitioners  trcrn  whom  damages  could  not 
be  collected  for  one  reason  or  another, 
should  not  be  allowed  to  be  defeated  by  any 
mere  Imperfection  in  the  conformity  of  the 
teims  of  the  undertaking  with  those  required 
by  the  statute,  where  the  obligors  bad  had 
the  fuU  benefit  of  the  statute  to  the  Injury  of 
the  party  enjoined  (1  Joyce  on  Injunctions,  g 
168,  p.  269). 

It  appears  that  it  should  be  assumed,  and 
tliat  the  obligors  in  such  undertakings  are 
estopped  to  deny,  that  their  intent  was  to 
give  an  undertaking  conditioned  as  required 
by  the  statute  under  which  they  filed  the 
bond  and  obtained  the  benefit  thereby  given. 

In  1  Joyce  on  Injunctions,  i  170,  p.  284,  it 
la  said: 

"The  statute  and  its  construction  enter  into 
and  form  part  of  the  bond  so  as  to  determine 
the  liability  of  the  sureties,  and  that  liability 
cannot  be  extended  bv  the  stipulations  of  the 
parties  to  lie  Injunction  Bnit," 

And  in  Id.  I  172a,  p.  287,  It  Is  said: 
"And  though  the  conditions  of  an  injunction 
bond  are  not  so  extefasive  as  the  statute  re- 
quires, yet,  if  it  XM>ntains  a  material  part  of  the 
condition  reanired,  the  bond  is  not  void,  but 
binds  the  obligors  to  tSk  extent  of  such  condi- 
tion or  conditions.    •    •    • " 

In  2  High  on  Injunctions,  {  1622,  p.  1578, 
It  is  said: 

"So  although  the  condition  of  the  bond  is  less 
extensive  than  as  required  by  the  statute,  yet  if 
it  contains  a  materia  part  of  the  conditions  re- 
quired it  will  be  held  obligatory  to  the  extent 
of  such  conditions." 

In  UnderhlU  y.  Spencer,  26  Kan.  Tl,  where 
the  undertaking  was  to  pay  "all  costs  and 
damages  which  may  be  awarded  •  •  • 
on  the  final  hearing  in  this  cause  by  the 
court,"  Instead  of  all  damages  "sustained," 
as  required  by  the  statute,  it  Is  said: 

"The  bond  was  given  under  section  242  of 
the  Cod^,  which  requires  the  parties  obtaining 
an  injunction  order  to  give  an  undertaking  'to 
secure  to  the  party  injured  the  damages  he  may 
sustain,  if  it  be  finally  decided  that  the  injunc- 
tion ought  not  to  have  been  granted.'  If  the 
language  of  the  bond  or  undertaking  had  fol- 
lowed the  statute,  there  would  be  no  doubt  as 
to  the  liability.    But  it  must  be  presumed^  to 
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ha.n  b«en  tmder  diat  statate,  as  diere  is  none 
other  applicable ;  and  the  plaintiff  brought  and 
obtained  by  means  of  buch  bond,  the  injunc- 
tion. Even  a  void  bond  has  been  enforced 
against  the  obligors,  when  they  have  received 
the  fnll  benefit  thereof,  and  this  upon  the  doc- 
trine of  estoppel.  Daniels  v.  Teamey,  11  Re- 
porter, 113  [102  V.  a.  415,  26  L.  Ed.  187].  In 
that  case  it  appeared  that  the  bond  was  given 
in  compliance  with  a  statute  of  Virginia  made 
to  aid  in  the  insurrectionary  movements  of 
1861.  The  bond  was  therefore  under  an  un- 
constitutional statute,  and  void.  But  inasmuch 
as  the  principal  in  the  bond  had  by  means 
thereof  obtained  all  the  benefits  attempted  to  be 
conferred  by  such  statute,  it  was  held  that  the 
obligors  were  estopped  to  deny  its  validity. 
Now  the  principal  in  this  undertaking  obtained 
by  means  thereof  the  restraining  order.  Can 
the  obligors  thereafter  say  that  this  bond  was 
outside  the  statute ;  that  the  restraining  order 
was  improperly  issued  thereon,  and  that  they 
are  not  bound  for  all  damages  sustained  by  the 
defendant?" 

In  tbe  case  of  Hutching  v.  Munn,  209  U.  S. 
246,  28  Sup.  Ct.  504,  52  L.  Ed.  776.  where- 
the  undertaking  was  "to  make  good  to  the 
defendant  all  damages  by  him  suffered,"  al- 
though there  were  four  defendants  named 
In  the  bill  or  petition,  Mrs.  Munn,  one  of  the 
four  defendants,  who  was  absent  in  Enrope 
and  was  not  served  with  notice  or  any  pro- 
cess, and,  being  a  female,  was  not  within 
the  terms  of  the  bond  In  that  it  described  the 
obligee  as  "him,"  and  as  tbe  "defendant"  in- 
stead of  the  "defendants,"  but  who  suffered 
the  principal  injury  from  the  injunction,  was 
allowed  to  recover  upon  the  bond,  the  court 
saying: 

"It  Is  contended  that  the  undertaking  does 
not,  by  its  termSj  include  Mrs.  Munn  in  its  pro- 
tection, because  it  is  expressed  to  be  an  nnder- 
taUng  'to  make  good  to  the  defendant  all  dam- 
ages by  him  suffered.' 

"litue  pains  need  be  expended  on  the  argo- 
ment  which  arises  out  of  tbe  letter  of  the  bond. 
Tbe  undertaking  was  exacted  by  the  conrt.  it 
was  offered  by  the  complainant  at  a  time  when 
none  of  the  defendants  knew  of  the  pendejicy  of 
the  suit,  and  it  was  entitled  'No.  2S468,  Equity 
Docket,  Stilson  Hntchins,  Complainant,  v.  Chas. 
A.  Munn  et  al.,  Defendants.'  It  accompanied 
a  restraining  order  directed  against  'the  de- 
fendants and  each  of  them,'  and  we  think  it 
should  be  held  to  run  to  all  the  defendants  who 
were  included  in  that  order. 

"It  is  further  contended  that,  as  Mrs.  Mnnn 
was  never  served  with  a  subpoena  or  notice 
either  of  the  order  to  show  cause  or  of  the  re- 
straining order,  she  is  not  entitled  to  the  bene- 
fits of  the  undertaking.  The  order  of  the  conrt 
was  served  immediately  upon  the  architect  and 
the  builder,  and  the  work  was  instantly  stop- 
ped. No  injury  from  the  wrongful  use  of  the 
Injunction  was  inflicted  upon  either  of  the  de- 
fendants served  with  the  court's  order,  but  only 
upon  the  owner  of  the  house  (Mrs.  Munn).  It 
is  now  said  that,  although  the  court  had,  as  a 
condition  of  issuing  the  restraining  order,  ex- 
acted an  undertaking  to  indemnify  her,  she  can- 
not recover  upon  it,  because  she  was  beyond 
the  reach  of  the  process  of  the  court  But  this 
view  is  based  upon  a  misconception  of  a  re- 
straining order  and  the  undertaking  to  make 
.  good  the  injury  resulting  from  its  wrongful 
use.  •  *  •  In  the  case  at  bar  the  order 
accomplished  its  purpose  and  instantly  arrested 
the  progress  of  the  work  by  restraining  those 
who  were  engaged  in  It.  The  injnry  against 
which  the  undertaking  was  designed  to  indem- 
nify was  incoRed  by  Mrs.  Munn,  and  we  fiad 


nothing  in  tha  facts  of  this  ease  wUdi  takes 
away  the  remed.v  on  the  undertaking  exacted 
by  the  court  for  her  protection.  •  •  •  It  is 
enough  that  the  order  was  obtained  without  no- 
tice to  her,  that  it  was  wrongfully  sued  out,  that 
it  was  observed  until  dissolved,  and  that  it  in- 
flicted injury  upon  her  rights." 

Boyd's  petition  in  the  injunction  suit,  in 
which  the  undertaking  sued  on  in  the  instant 
case  was  given,  was  filed  on  August  12,  1911, 
the  temporary  restraining  order  was  made 
and  this  undertaking  executed  on  August  14, 
1911,  and  the  order  was  served  upon  the 
nominal  defendants  in  that  suit  and  the 
plaintiffs  in  the  instant  case  on  August  15, 
1911.  In  view  of  these  facts  and  of  the  fur- 
ther fact  that  temporary  restraining  orders 
are  made  vritliout  notice  to  the  adverse  par- 
ties. It  will  be  assumed  that  this  order  was 
obtained  without  notice  to  the  plaintiffs  in 
the  instant  case,  as  was  done  in  the  Munn 
Case. 

In  Mew  England  Box  Co.  ▼.  Prentiss  et  al., 
76  N.  H.  318,  82  AtL  531,  where  an  order  en- 
Joining  the  sale  of  all  "planks,  lumber,  and 
timber"  on  a  certain  lot  was  determined  to 
be  wrongful  In  respect  to  all  such  "planks, 
lumber,  and  timber,"  and  where  it  appears 
the  party  enjoined  might  reasonably  have  as- 
sumed that  certain  railroad  ties  on  said  lot, 
not  actually  Involved  in  the  controversy, 
were  not  Intentionally  included  in  tbe  order 
or,  at  least,  might  at  once  have  obtained  a 
modification  of  tbe  order  so  as  to  exclude 
such  ties  from  Its  effect,  it  was  held  In  an 
action  on  the  bond  that  the  party  enjoined 
was  "entitled  to  recover  for  the  loss  sustain- 
ed upon  tbe  entire  amount  of  lumber  (includ- 
ing Budi  railroad  ties)  by  reason  of  his  im- 
plicit obedience  of  tbe  order  of  tbe  court" 
Also  see,  as  in  point  in  principle,  Soutbwest- 
em  Surety  Ins.  Co.  t.  Davis,  166  Pac.  213. 
In  22  Cyc.  1043,  1044,  It  is  said: 

"At  tilte  common  law,  the  rule  is  &»t  actiins 
upon  injunction  bonds  are  reauired  to  be  prose- 
cuted in  the  name  of  the  obligee  in  ttte  bond. 


by  an  injunetion  defendant  not  named  in  the 
bond,  by  one  aot  served  in  the  inJunctioB  suit, 
or  by  one  of  a  class  enjoined;  but  one  who  is 
not  a  defendant  is  not  named  in  the  undertak- 
ing, and  does  not  belong  to  a  dass  who  oogbt 
to  have  l)een  made  defendants,  cannot  maintain 
an  action  on  the  bond." 

Wbere,  in  a  stilt  for  nn  InJtinctlOD,  parties 
executed  and  filed  an  undertaking  less  exten- 
sive in  the  terms  «t  its  obligations  than  tills 
sectltm  of  oar  statute  requires,  but  for  tbe 
purpose  of  obtaining  tbe  benefit  of  the  stat- 
ute, and  do  obtain  tbe  saibe  to  the  direct 
and  Immediate  injury  of  another  party,  it 
seems  obvloiis  that  tbey  must  be  liable,  A- 
tber  for  Oieir  wroDgfol  omission  or  faQore 
to  comply  with  the  statute  or  upon  tbe  bcmd, 
to  the  same  extent  tbat  tbey  would  be  If  they 
bad  executed  an  undertaking  in  the  tetass  ot 
the  statute,  especially  If  racb  other  party  bad 
no  oppoftmilty  to  object  to  the  mtfOiikeacy  of 
tbe  nnaeitakliig  before  Um  Injtinotional  re- 
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lef  was  obtained;    bat,  as  It  Is  not  easy 

0  conceive  how  anytUng  not  expressed  can 
«  read  into  such  an  undertaking,  It  Is  not 
toBj  to  understand  how,  U  It  be  conceded 
hat  an  action  la  strictly  upon  and  limited  to 
be  teima  of  an  undertaking,  there  can  be 
ny  recovery  beyond  snch  terms,  although  we 
leem  It  onnecesaary  to  decide,  and  do  not 
lere  dedde,  this  or  any  question  other  than 
bat  of  the  liability  of  the  defendants  under 
be  terms  ot  the  undertaking  here  sued  on. 

The  term  "defendant,"  as  used  in  the 
oorts  of  common  law,  orlglnaUy  meant  "a 
erson  wbo  was  sued  ta  a  court  of  law,  and 
'bo  attempted  to  resist  such  suit."  Brower 
.  Nellla,  6  Ind.  App.  32S,  S3  N.  E.  672; 
swett  Car  Co.  v.  Klrkpatrldt  Const.  Co.  (0. 
.)  107  Fed.  622.  Also  see  Hull  v.  Gamer, 
L  Miss.  146;  Barnes  v.  Michigan  Air  Line 
».,  64  Mich.  248,  20  N.  W.  36 ;  Adamson  t. 
andby,  81  Minn.  460,  53  N.  W.  761.  In 
ouvler's  Law  Dictionary  the  word  "defend- 
it"  is  defined  as  "a  party  sued  in  a  person- 
action."  18  Oyc.  762.  In  Malley  v.  Alt- 
m,  14  Wis.  22,  and  AUny  v.  Piatt,  16  Wis. 
9,  it  was  held: 

'A  statute  authorizinc  the  granting  of  an  in- 
iction  when,  daring  Uie  lltUvtion,  it  appears 
It  the  defendant  in  the  action  is  doutg  or 
'eatening  to  do  some  act  in  violation  of  plaiu- 
''s  rights  should  be  construed  to  indttde  a 
rniahee." 

in  an  action  upon  an  undertaking  for  an 
iunction  running  to  "the  defendants"'  in  an 
unction  suit  as  obligees,  we  think  the  term 
efendants"  Includes  all  parties  against 
,om  Injunctlonal  relief  Is  asked  and  obtain- 
to  their  direct  and  immediate  or  necessary 

1  natural  injury  whether  sijedflcally  named 
defendants  or  merely  shown  to  be  within 
lesignated  class  against  whom  the  injunc- 
a  suit  Is  aimed,  as,  for  instance,  in  the  in- 
at  case  against  defendants  "Charles  White, 
nry  Daniels,  and  W.  M.  Woods,  composing 
ool  district  board  of  school  district  No.  27, 
(Nowata  county,  Oklahoma,  and  school  dis- 
;t  No.  27  of  Nowata  county,  Oklahoma, 
Ir  agents,  employes,  or  any  person  or  per- 
s  wbomsoeTer  acting  or  working  by 
9Ugb  or  under  said  defendaata" 

t  may  be  doubted  whether  the  plaintiffs, 
ig  independent  contractors,  were  technl- 
y  "agents,  employ^  or  persons  working, 
through,  or  under"  the  specifically  named 
fendaots"  within  the  meaning  of  the 
yer  In  the  petition  for  ijtj  unction  and  ot 

temporary  restraining  order  In  the  in- 
it  case ;  but  these  terms  are  very  broad ; 
,  slncQ  tbey  were  construed  by  all  the 
ties  to  tbat  suit  to  Include  the  plaintiffs, 
T  will  be  so  construed  here. 
be  statute,  under  which  tUm  undertaking 

given,  requires  an  undertaking,  tn  ^ect, 
ecnre  to  all  parties  litjwed  the  damages 
'  may  austain;  and  this  requLraaent 
t  be  read  into  the  terms  of  the  bond  aa 
resslve  of  Its  purpose. 


This  consideration  aids  the  construction 
we  have  glvea  this  bond  as  including  all 
parties  against  whom  injunctlonal  relief  Is 
asked  and  obtained  to  their  direct  or  imme- 
diate or  necessary  and  natural  Injury.  The 
propositions  upon  which  defendants  ask  a 
reversal  In  this  case  are  supported  by  a  few 
cases  from  other  Jurisdictions  precisely  In 
point ;  but  these  cases  seem  Inconsistent  with 
the  principles  that  usually  are  and  should 
be  applied  in  construing  such  undertakings. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  afDrmed. 

TCRNEB,  SHARP,  and  HABDT,  JJ.,  con- 
cur.   KANE,  C.  J.,  not  participating. 


WAUGH  T.  DIBBENS  et  aL     (No.  7424.) 

(Supreme  Court  of  CftUihoauu    July  11,  1916. 

Behearing  Denied  Oct  81,  1916.) 

(SvOaiiu  ly  the  Court.) 

X,  Depositions  ®=»71— Rkfubai  to  Testdtt— 

PoHiSHiiBire— PowEB  or  Goubt. 
A  judge  of  the  county  court,  while  taking 
depositions,  has  power  to  commit  a  witness  for 
contempt   for   refusing   to    answer   a   material 
question. 

[Eid.  Note.— For  other  cases,  see  Depositiona, 
Cent  Dig.  §  132;  Dec.  Dig.  «3»71.] 

2.  JiTDfisa  «s>S6— Liability— JuDioiAL  Aors. 

An  action  will  not  lie  against  a  judicial  of- 
ficer for  a  judicial  act  where  there  is  jurisdic- 
tion of  the  person  and  the  subject-matter,  al- 
though it  be  alleged  and  proved  that  such 
act  was  done  maUciously,  or  even  corruptly. 

[Bd.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  H  166-178,  178,  179;    Dec.  Dig.  <S=>36.} 

3.  JtTDOn  «»86— LlABXtXTT— JtrsiciAi.  AoiB. 

The  same  protection  extends  to  judges  of 
courts  of  inferior  and  limited  as  to  those  of  gen- 
eral jurisdiction;  the  law  exempts  all  judicial 
olBeers  aHke. 

rBML  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  U  166-178, 178,  179:  Dee.  Dig.  «s)> 
36.] 

4.  Aitobhit  ahd  Cuam  ♦s»26— Liabiutiks 
or  ATToamexs— Goon  Faith. 

Attorneys  at  law,  in  the  eierdse  of  their 
proper  functions  as  such,  are  not  liable  for 
tiMir  acts.  If  such  acts  are  in  good  faith  and 
pertiaeat  to  the  ntatter  in  qnestion. 

[Bd.  Note.— For  other  cases,  see  Attorney 
and  CUent.  Cent  Dig.  H  88,  39;  Dec.  Dig.  <3=» 
26.1 

Commissioners'  Opinion,  DlTlsion  No.  3. 
Error  from  District  Court,  Logan  County; 
A  H.  Huston,  Judge. 

Action  by  Le  Roy  B.  Waugh  against  W.  J. 
Dibbens  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Joseph  Wlsby,  ot  Guthrie,  and  MUtraoi 
Brown,  of  Oklahoma  City,  for  plaintiff  in 
error.  Dale  &  Bierer  and  C.  O.  Smith,  all  ef 
Guthrie,  for  defendants  la  error. 

BITTENHODSB,  0.  Le  Boy  B.  Waugh 
brought  an  action  against  the  Guthrie  Gas, 
Light  Fuel  &  Improvement  Company  for  In- 
juries alleged  to  have  been  received  on  ac- 


ror  ot&ar  «kata  *«8  sans  topM  sad  Xtr-KtrilMaR  U  sU  Ktf -NnnOwMI  IHSMrta  and  Ittdttas 
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count  of  aa  ext>Io8lon.  After  the  petition 
was  filed  tbe  defendant  served  notice  to  take 
depositions  before  Hoa  J.  C.  Strang,  lud«q 
of  the  cotmty  court  of  Logan  oount7,  at 
which  hearing  the  plaintifT,  Jjs  Boy  B.  Wangh, 
was  sworn  as  a  witness  and  testified  to  cer- 
tain matter.  When  asked  as  to  the  name  of 
the  physician,  living  In  Missouri,  who  attend- 
ed him  during  his  injuries,  he  reused  to  tes- 
tify, whereup<w  Frank  Dale,  attorney  for 
the  company,  requested  and  procured  an  or- 
der punishing  him  for  contempt  The  de- 
fendant was  subsequently  discharged  by  this 
court  in  Ex  parte  Waugh,  40  Okl.  188,  137 
Pac.  105,  .wherein  it  was  held  that  in  cases 
of  contempt,  where  a  mandatory  statute  (sec- 
tion 5061,  B.  L.  1910)  requires  that  the  ques- 
tions propounded  be  set  out  in  the  order  of 
commitment,  and  such  is  not  done,  the  com- 
mitment Is  void,  and  the  prisoner  should  be 
discharged.  On  July  11,  1914,  this  action 
was  brought  against  J.  O.  Strang,  who  was 
the  judge  of  the  county  court  of  Logan  coun- 
ty, and  issued  the  commitment,  Frank  Dale, 
who  was  the  attorney  for  the  company,  for 
whom  the  depositions  were  taken  for  use  in 
the  case  of  Le  Roy  B.  Waugh  v.  Outhrle 
Gas,  Light,  Fuel  &  Improvement  Company, 
and  W.  J.  Dibbens,  who  was  general  manager 
of  said  company,  asking  judgment  In  the 
sum  of  $16,347,  for  an  alleged  false  Imprison- 
ment, occasioned  by  his  refusal  to  testify 
In  the  original  action. 

It  is  alleged  that  Frank  Dale  and  W.  J. 
Dibbens  were  present  at  the  time  the  com- 
mitment was  issued,  advising,  urging,  solicit- 
ing, coimsellng,  and  procuring  the  court  to 
cause  the  unlawful  imprisonment,  and  that 
such  wrongful  acts  were  done  willfully, 
knowingly,  maliciously,  wantonly,  and  op- 
pressively on  the  part  of  said  defendants. 
At  the  cloae  of  the  evidence  the  court  sus- 
tained the  demurrer  of  J.  O.  Strang  on  the 
ground  that  he  was  acting  In  a  judicial  ca- 
pacity at  the  time  the  commitment  was  is- 
sued, and  within  the  jurisdiction  conferred 
upon  him  by  law.  The  court  instructed  the 
Jury  to  return  a  verdict  in  favor  of  the  re- 
maining defendants,  on  the  ground  that  the 
proof  failed  to  establish  a  cause  of  action 
against  them.  The  evidence  offered  by  the 
plaintiff  in  the  Instant  case,  which  would,  in 
the '  least,  connect  W.  J.  Dibbens  with  this 
controversy  was  that  he  was  the  manager 
of  the  Guthrie  Gas,  light,  Fuel  ft  Improve- 
ment Company,  that  be  was  in  the  courtroom 
at  the  time  the  commitment  was  Issued,  and 
that  prior  to  the  taking  of  the  depositions 
be  had  sworn  to  an  afildavlt,  stating  that  the 
depositions  were  being  taken  In  good  faith. 
This  evidence  was  insufficient  to  constitute 
a  cause  of  action  for  false  imprisonment,  and 
the  court  properly  instructed  the  Jury. 

The  argument  contained  In  the  brief  of 
plaintiff  in  error  does  not  refer  to  any  par- 
ticular assignment  of  e^or,  but  we  gather 
from  such  brief  that  there  are  three  ques- 
tions t<x  our  determination:    (1)  In  taking 


depositions  under -adthbrlty  of  section  5075, 
Rev.  Laws  1910,  does  the  Judge  of  the  county 
court  take  the  depositions  as  a  Judicial  of- 
ficer with  power  to  commit  for  contempt,  or 
merely  as  a  ministerial  act?  (2)  Will  an  ac- 
tion lie  against  a  Judicial  officer  for  false 
Imprisonment  where  such  officer  acts  within 
the  scope  of  bla  Judicial  aatbraity.  even 
though  it  Is  alleged  that  auch  Imprlsmiment 
was  done  wlUfuUy,  knowingly,  maUdousIy, 
wantonly,  and  oppressively?  (S)  Is  an  at- 
torney at  law,  while  acting  in  good  faith,  lia- 
ble for  damages  for  false  imprisonment  upon 
a  showing  that,  while  conducting  a  Jndlctil 
hearing,  he  requested  the  court  to  ponlsh  a 
witness  for  contempt  of  court  in  refusing  to 
answer  a  question  which  was  material  and 
pertinent  to  the  issues  involved  in  the  suit? 

[1]  We  are  asked  to  hold  that  the  order 
committing  the  witness  for  contempt  was 
without  authority  of  law.  Section  6075,  Rev. 
Laws  1910,  confers  upon  Judges  of  courts  ot 
record  authority  to  take  depositlona.  Section 
5057,  Rev.  Laws  1910,  gives  audi  officer  power 
to  punish  a  witness  for  contempt  in  refusing 
to  answer  as  a  witness,  or  to  subacrlbe  a 
deposition,  when  lawfully  ordered.  These 
idMitlcal  sectiona  were  under  consideration 
in  1898  in  the  case  of  Ex  parte  Abbott,  7 
Okl.  78,  64  Pac.  319,  wherein  it  was  held  that 
a  judge  of  the  probate  court  had  power  to 
punish  for  contempt  a  witness  who  refused  to 
be  sworn  or  to  give  his  depositions.  It  is 
insisted  that  under  section  1,  art  7,  of  the 
Constitution  the  judicial  power  of  the  state 
is  vested  In  the  Senate,  sitting  as  a  court  of 
impeachment  a  Supreme  Court,  district 
courts,  county  courts,  courts  of  justices  of 
the  peace,  municipal  courts,  and  sucA  other 
courts,  commissions,  or  boards  inferior  to 
the  Supreme  Court  as  may  be  estabflahed  by 
law,  and  therefore  the  Judges  of  courts  of 
record  have  no  judicial  powers,  other  than 
those  mentioned  in  subsequent  sections  of  the 
Constitution.  In  this  argument  we  cannot 
agree.  The  wording  of  the  Constitution  is 
practically  the  same  as  section  9  of  the  Or- 
ganic Act,  which  was  construed  in  the  Abbott 
Cifse.  That  section  provided  that  the  Judi- 
cial power  of  the  territory  was  vested  in  a 
Supreme  Court,  dlArlct  courts,  probate 
courts,  and  justices  of  the  peace,  and  in 
construing  that  section  this  court  held  that 
such  courts  and  the  Judges  thereof  were  by 
the  Organic  Act  vested  with  judicial  pow- 
er, and  it  was  further  held  that  wh««,  by 
constitutional  provisions,  Judicial  power  Is 
vested  in  certain  courts,  the  Judges  thereof 
may,  by  legislative  enactment,  be  authorized 
to  perfmrm  acts  that  are  in  their  nature  Jo- 
dicial. 

[2]  The  evidence  offered  by  the  plainttir 
disclosed  that  the  officer  taking  the  deposi- 
tion had  Jurisdiction  of  the  pers(m  and  the 
subject-matter,  and  where  this  condfticn  ex- 
ists,' a  Judicial  officer  Is  not  liable  In  a  dvU 
action  for  false  imprisonment  tor  an  errone- 
ous exercise  of  judicial  mwu.    Oou^tocfc 
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y.  Eaj^eton.  11  OH.  487,  88  Pac.  965;  Flint 
V.  Lonsdale,  41  OW.  448,  1^  Pae.  268.  But 
tt  la  contended  tbat  tbere  was  not  only  proof 
of  an  act  In  excess  of  Jurisdiction,  but  proof 
that  such  act  was  done  willfully,  knowingly, 
maliciously,  wantonly,  and  oppressively. 
From  the  evidence  we  are  not  willing  to  say 
that  such  proof  was  made.  If  it  be  conced- 
ed, however,  that  th^  proof  Is  saffldent  to 
sustain  the  contenticm,  tbe  position  is  not 
well  taken;  an  action  will  not  lie  against  a 
Judicial  ofBcer  for  a  Judicial  act  when  tbere 
Is  Jurisdiction  of  the  persons  and  the  subject- 
matter,  though  it  be  alleged  and  proved  that 
such  act  was  done  maliciously,  or  even  cor- 
ruptly. In  Bradley  v.  Fisher,  13  Wall.  335, 
20  li.  Ed.  646,  In  discussing  the  question,  Mr. 
Justice  Field  said: 

"If  dvil  BctionB  could  be  maintained  in  such 
cases  against  the  Judge,  because  the  losing 
party  sbonld  see  fit  to  allege  in  his  complaint 
that  the  acta  of  the  judge  were  done  with  par- 
tiality, or  malidoualy  or  corruptly,  the  protec- 
tion essential  to  judicial  independence  would 
be  entirely  swept  away.  Few  persons,  suffi- 
ciently irritated  to  institute  an  action  against 
a  judge  for  his  judicial  acts,  would  hesitate  to 
ascribe  any  character  to  the  acts  which  would 
be  essential  to  the  maintenance  of  the  ac- 
tion." 

And,  again.  In  the  same  opinion.  It  Is  said  t 
"The  exemption  of  judges  of  the  sujjerlor 
courts  of  record  from  liability  to  civil  smt  for 
their  judicial  acts  existing  when  there  is  juris- 
diction of  the  subject-matter,  though  irregulari- 
ty and  error  attend  the  exercise  of  the  Juris- 
diction, the  exemption  cannot  be  affected  by  any 
consideration  of  the  motives  with  which  the 
acts  are  done.  The  allegation  of  malicious  or 
corrupt  motives  could  always  be  made;  and,  if 
the  motives  could  be  inquired  into,  judges  would 
be  subjected  to  tbe  same  vexatious  litigation 
upon  such  allegations,  whether  the  motives 
had  or  had  not  any  real  existence.  Against 
the  eonsequences  of  their  erroneous  or  irregu- 
lar action,  from  whatever  motives  proceeding, 
the  law  has  provided  for  private  parties  nnmer- 
ons  remedies,  and  to  those  remedies  they  must, 
HI  such  cases,  resort.  3ut  for  malice  or  cor- 
ruption in  their  action  whilst  exercising  their 
judicial  functions  within  the  general  scope  of 
their  Jurisdiction,  the  judges  of  these  courts 
can-  only  be  reached  by  public  prosecution  in 
the  form  of  Impeachment,  or  in  such  other  form 
as  may  be  specially  prescribed." 

See,  also,  Coleman  et  aL  v.  Roberts,  113 
Ala.  323,  21  South.  449,  36  tx  R.  A.  84,  59 
Am.  St.  Bep.  Ill;  Irion  et  al.  v.  Lewis,  56 
Ala.  190;  Lacey  v.  Hendricks,  164  Ala.  280, 
51  South.  167,  137  Am.  St  Rep.  45;  Broom 
V.  Douglass  et  al.,  176  Ala.  268,  57  South. 
860,  44  L.  R.  A.  (N.  S.)  164,  Ann.  Cas.  1914C, 
1155;  Cooke  v.  Bangs,  Jr.  (C.  C.)  31  Fed. 
640;  Bnsteed  v.  Parsons,  64  Ala.  S93,  26  Am. 
Rep.  688;  Lange  v.  Benedict,  73  N.  T.  12, 
29  Am.  Rep.  80.  From  these  cases  and  those 
collated  in  the  notes  thereto,  it  Is  obvious 
that  upon  existence  or  nonexistence  of  Juris- 
diction and  not  upon  malice  or  corruption, 
rests  the  question  of  Immunity  from  liabil- 
ity from  acts  done  in  a  Judicial  capacity; 
where  there  is  Jurisdiction  of  the  person 
and  of  tbe  subject-matter,  no  clvU  liability 
can  attach.  In  the  case  of  Flint  v.  Lonsdale, 
sopra,  tt  was  aald : 


"A  Indldal  oiSee^  win  fiet  be  held  liable  In 
a  civil  action  for  the  false  imprisonment  for 
an  erroneous  exercise  of  judieuil  power,  nor 
for  acting  In  excess  of  his  jurisdiction,  where 
he  has  jurisdiction  over  the  person  and  sub- 
ject-matter, where  he  has  not  acted  maliciously 
and  corruptly." 

And  In  so  flar  as  tbe  expression,  "Where 
he  has  not  acted  malidonsly  and  oormptly," 
is  In  conflict  with  this  opinion,  it  Is  disap- 
proved, as  this  question  could  only  be  pre- 
sented where  tbere  is  an  entire  want  of  Ju- 
risdiction and  the  good  faith  of  the  officer 
came  into  question.  The  Supreme  Court  of 
tbe  United  States  in  the  case  of  Randall  t. 
Brigham,  7  WaU.  623,  19  L.  Ed.  285,  used  a 
similar  expression,  which  was  disapproved 
in  Bradley  v.  Flsh^,  supra,  wherein  the 
court  said  that  the  qualifying  words  used 
were  not  necessary  to  a  correct  statement  of 
the  law,  and  that  Judges  of  courts  are  not  li- 
able In  dvU  actions  for  their  Judicial  acta, 
even  when  sncb  acts  are  alleged  to  have  been 
done  mallcioasly  and  corruptly. 

[S]  The  plaintiff  advances  tbe  argument 
that  while  tbe  foregoing  rule  may  apply  to 
Judges  ot  the  courts  of  general  Jurisdiction, 
It  does  not  apply  to  those  of  inferior  and  lim- 
ited Jurisdiction.  In  tbis  we  cannot  concur.. 
The  same  protection  extends  to  Judges  ot 
courts  inferior  and  limited  as  to  those  of 
general  Jurisdiction;  tbe  law  exempts  all 
Judicial  officers  alike.  In  Robertson  v.  Hale, 
68  N,  H.  688,  44  Atl.  695,  It  is  said: 

"It  is  a  general  rule  that  courts  and  judges 
are  not  liable  to  civil  actions  (or  their  judicial 
acts  witliin  the  scope  of  their  jurisdiction,  and 
tills  protection  extends  to  magistrates  exercising 
an  inferior,  and  limited  jurisdiction,  as  justices  of 
tbe  peace.  For  the  purpose  of  securing  a  fear- 
less and  impartial  administration  of  justice,  the 
law  exempts  all  judicial  officers,  from  the 
highest  to  the  lowest,  from  civil  liability  in  the 

Jterformance  of  their  judicial  duties  within  their 
urisdiction;  and,  to  guard  against  an  oppres- 
sive abuse  of  legal  authority,  makes  them  liable 
to  impeachment  or  indictment  for  official  mis- 
conduct." 

See,  also,  Coleman  y.  Roberts,  snpra; 
Early  t.  Fltzpatrlck,  161  Ala.  171,  49  South. 
686,  185  Am.  St  Rep.  123 ;  Lund  v.  Hennes- 
sey, 67  111.  App.  233;  Broom  t.  Douglass. 
supra;  Flint  v.  Lonsdale,  supra;  Johnston- 
V.  Moorman,  80  Va.  131 ;  Comstock  v.  Eagle- 
ton,  supra. 

[41  We  now  come  to  the  question  of  the 
liability  of  an  attorney  for  an  alleged  false 
Imprisonment.  The  facts  as  developed  at  the 
trial  sh^w  that  an  action  for  danjages  caused 
by  an  explosion  was  pending  against  the 
Outbrie  Gas,  Light,  Fuel  &  Improvement 
Company;  that  Frank  Dale,  tbe  attorney 
representing  such  company,  was  attempting 
to  take  tbe  deposition  of  tbe  plaintiff  In 
that  case,  for  qse  in  tbe  subsequent  trial, 
which  resulted  In  a  Judgment  against  his 
client.  That  he  bad  tbe  right  to  take  the 
plaintiff's  deposition  cannot  be  controverted. 
Section  5048,  R.  L.  1910,  construed  in  Re 
Abbott,  supra,  la  ample  authority  for  such 
proceeding.  It  became  material  In  tbe  trial 
of  tbe  damage  suit  to  ascertain  tbe  facta 
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coDB«cted  with  the  slaintUTB  InJnirieB,  cmd 
the  company  throu{^  its  attorney  was  at> 
tempting  to  elldt  from  the  witness  the  name 
of  the  physician  who  attended  him  dnrtng 
his  confinement  reanltlng  from  snch  tnjarles, 
this  the  witness  refused  to  answer,  whereup- 
on the  attorney  requested  that  he  be  punish- 
ed for  contempt.  Iliere  was  no  evidence  o4 
bad  faith  or  malicious  motive.  Anderson  et 
al.  ▼.  Canaday,  37  Okl.  171,  181  Pac.  897, 
li.  B.  A.  191SA,  1186,  Ann.  Cas.  1916B,  714. 
He  was  merely  representing  his  client  in  his 
capacity  as  an  attorney  at  law,  requesting 
an  order  which  he  was  entitled  to  have,  but 
which  was  held  to  be  void  because  the  order 
of  commitment  failed  to  show  the  question 
propounded  to  the  witness,  and  that  such 
question  was  pertinent  and  material  to  the 
issue  in  the  action  for  damages.  Upon  a 
thorough  examination  of  the  authorities,  we 
are  convinced  that  the  general  rule  is  that 
attorneys  at  law,  in  the  exercise  of  their 
proper  functions  as  such,  are  not  liable  tot 
their  acts,  if  such  acts  are  made  in  good 
faith  and  pertinent  to  the  matter  in  question, 
and  when  in  the  course  of  a  Judicial  proceed- 
ing a  witness  refuses  to  answer  a  question 
which  is  pertinent  and  material  to  the  issue 
Involved,  and  the  attorney  requests  that  such 
witness  be  piBiished  for  contempt,  the  attor- 
ney is  not  liable  In  damages  for  false  Im- 
prisonment. In  the  case  of  Campbell  v. 
Brown  et  al.,  2  Woods,  S19,  Fed.  Caa  No. 
2855,  it  is  said: 

"If  Is  a  general  rule  that  attorneys  at  law,  in 
the  exercise  of  their  proper  functions  as  such, 
are  not  liable  for  their  acts  when  performed 
in  good  faith  and  for  the  honest  purpose  of 
protecting  the  interests  of  their  cUents.  The 
public  interest  demands  this.  If  attorneys  can- 
not act  and  advise  freely  and  without  constant 
fear  of  being  harassed  by  suits  and  actions  of 
law,  parties  could  not  obtain  their  legal  rights. 
If  not  free  to  advise  and  defoid  those  who  seek 
their  aid,  the  laws  are  made  in  vain.  Injustice 
and  oppression  woiSTd  rule  high-handed  in  the 
land.  The  untrammeled  freedom  and  zeal,  no 
less  than  the  learning  and  ability  of  the  mem- 
bers of  the  legal  prafession,  are  necessary  to 
make  them  what  they  really  are— the  great  body 
guard  of  men's  rights  in  society.  It  is  as  nec- 
essary to  the  puUic  seal  that  they  should  be 
«TivUeged  from  molestation  by  actions  and  suits 
m  the  courageous  performance  of  their  duty 
as  it  is  that  the  representatives  of  the  people 
in  the  Legislature  or  the  judges  of  the  court 
should  be  thus  privileged.  Hastings  v.  Lusk, 
22  Wend.  [N.  T.]  410  [$4  Am.  Dec.  330];  Bogs- 
don  V.  Scarlett,  1  Barn,  ft  A.  232;  Wright  v. 
State,  18  Oa.  383;  Hunt  v.  Printup,  28  Oa. 
297;  Wigg  V.  Simonton,  12  Bidi.  [S.  C.1  583; 
Hargrave  v.  Le  Breton,  4  Burrows,  2423." 
Toumans  v.  Smith  et  aL,  168  N.  Y.  214,  47  N. 
E.  265:  HoUis  v.  Meux,  69  GaL  628,  11  Pac. 
248,  58  Am.  Bep.  574;  Bice  v.  Ooolidge  et 
al.,  121  Mass.  893,  23  Am.  Bep.  279:  Hartung 
V.  Shaw  et  al.,  130  Mich.  177,  89  N.  W.  701; 
Bmg  V.  Wheeler,  7  Cow.  (N.  X.)  725;  Hastings 
vrXusk,  22  Wend.  (N.  ±)  410,  34  Am.  Dec. 
330;  Moore  v.  Manufacturing  National  Bank, 
123  N.  Y.  420,  26  N.  B.  1048,  11  L.  B.  A.  753. 

The  cause  should  therefore  be  affirmed. 
PBR  CUBIAM.   Adopted  In  whole. 
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0AB8U<  ▼.  MeLT8H  et  al.    (No.  7006.) 

(Snprems  Court  of  Oklahoma.     June  21,  lOlS. 

Behearing  Denied  Get.  81,  1916.) 

(ByUaiut  by  the  Oowrt.) 

1.  Plbaduio  «=9417— Ducubkcb  — Waxvkb  — 
Pleading  Oveb. 

Where  a  demurrer  is  interposed  to  a  plead- 
ing and  such  demurrer  sustained  by  the  trial 
court  and  leave  granted  to  amend,  and  there- 
after an  amendment  made,  such  action  is  a 
waiver  of  the  demurrer.  In  order  to  take  ad; 
vantage  of  the  ruling  on  a  demurrer  when  it  is 
sustained,  the  party  must  stand  upon  his  plead- 
ing, held  to  be  defective,  and  appeal  from  the 
action  of  the  trial  court 

[Eld.    Note. — For   other   cases,   see   Pleading, 
Cent  Dig.  SS  1401,  1402;   Dec.  Dig.  <S=»417.] 

2.  GUABDIAN  AND  WaBD  «=956— AOIUIHSTBA- 

TioN  OF  Estate— Loans. 
Where  the  guardian  of  a  minor  takes  notes, 
with  personal  security  only,  without  authority 
from  the  county  court  to  make  the  particular 
loan,  and  without  the  loan  being  approved  by 
the  county  court,  and  thereafter  offers  sndi 
notes  in  settlement  with  his  successor,  and  thej 
are  refused  and  suit  instituted  under  the  direc- 
tion of  the  county  court,  a  tender  of  such  notes 
in  settlement  is  insufficient 

Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  {{  255-260;  Dec.  Dig.  «=356.] 

8.  Guabdian  and  Ward  «s»180— Llabiutt 
ON  Bond— JtTDOMENT  against  Pbinctpai^ 
C01.1.ATEKAI.  Attack. 
When  the  county  court  finds  a  guardian  in- 
debted to  his  ward  in  a  specific  sum,  and  directs 
the  payment  of  the  same,  and  further  directs  tlie 
newly  appointed  guardian  to  bring  suit  against 
the  former   guardian   and    his  bondsmen,    the 
judgment  of  said  court  rendered  in  said  suit  is 
final  and  binding  upon  the  guardian  and  iiis 
sureties,   and   cannot   be  collaterally   attacked 
when  no  appeal  has  been  taken  therefrom.     . 
Id.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  |  621;  Dec.  Dig.  «=>1S0.] 

Commissioners'  Optnion,  Division  No.  5. 
Brror  from  District  Court,  Carter  County; 
A.  Bddleman,  Judge. 

Action  by  Beuben  McLish  and  others 
against  J.  V.  Cabell  and  others.  Judgment 
for  plalutUTs,  and  defendant  Cabell  brings 
error.    Affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiff 
In  error.  Harreld  ft  Ward  and  J.  B.  Moore, 
all  of  Ardmore,  for  defendants  In  error. 

CLAY,  C.  This  action  was  bronght  by  Beu- 
ben McLlsh,  a  minor,  by  his  guardian,  i.  E3. 
McCarty,  in  the  district  court  of  Carter  coun- 
ty, Okl.,  against  J.  V,  Cabell,  a  former  guard- 
ian, and  J.  S.  Mullen,  J.  P.  Mullen,  £2.  Dan- 
lap,  L.  V.  Mullen,  and  the  Southern  Surety 
Company,  as  sureties  on  certain  bonds  ex- 
ecuted by  said  J.  V.  Cabell,  as  guardian,  al- 
leging that  Cabell,  as  guardian  of  Beuben 
McLish,  became  possessed  of  certain  funds 
belonging  to  said  minor;  that  on  Jaly  22. 
1912,  as  order  of  the  county  court  of  Carter 
county  was  entered,  requiring  the  said  J. 
y.  Cabell  to  pay  to  his  successor,  J.  E.  Mc- 
Carty, guardian  of  said  minor,  the  sum  of 
$4,349.18,  the  amount  found  due  said  mlnot's 
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eatate;  tbat  $8B0  of  aald  anount  waa  paid, 
and  pUdatUf  praya  Judgment  for  $8^74,41. 
Defendants  answered:  First,  by  a  general 
denial;  second,  setting  np  the  sale  of  cer- 
tain of  the  minor's  lands  and  the  receipt 
of  moneys  found  dne,  and  allege  certain 
notes  were  reported  to  the  county  court  of 
Carter  county;  that  the  report  of  said  Ca- 
bell, as  guardian,  was  approved,  attaching 
the  report,  and  pleading  the  Judgment  of  the 
county  court  of  Carter  county,  and  alleging 
tender  of  cash  on  hand  and  certain  notes  as 
alleged  compliance  with  said  Judgment  A 
demurrer  was  sustained  to  the  second  para- 
graph of  this  answer  and  defendant  excepted. 
Trial  was  had  to  a  Jury,  a  Terdlct  found  for 
plaintiff.  Judgment  entered  thereon,  and  the 
defendant  excepts,  and  brings  the  case  to 
this  court  for  review. 

In  considering  this  case  the  parties  will  be 
referred  to  as  they  appeared  In  the  trial 
court,  plaintur  and  defendants,  respectively. 

Defendants  complain  of  the  actlcm  of  the 
trial  court  in  sustaining  Hie  demurrer  to  the 
answer,  to  the  first  amended  answer,  to  the 
second  amended  answer,  and  to  the  answer 
filed  May  12,  1914.  Upon  nistalnlng  the  de- 
murrers to  the  answer,  the  first  amended  an- 
swer, and  the  second  amended  answer,  the 
defendants  on  eadi  occasion  amended. 

[1  ]  It  is  well  settled  by  numerous  decisions 
of  this  court  that  where  a  demurrer  is  sua- 
tained  to  a  pleading  In  the  trial  court,  and 
such  pleading  la  thereafter  amended,  the  er- 
ror of  the  court,  if  any.  In  sustaining  the  de- 
murrer. Is  waived.  In  Berry  v.  Barton,  12 
Old.  221,  71  Pac.  1074,  08  L.  R.  A.  513,  it  is 
said: 

"It  is  also  contended  by  the  defendants  that 
the  court  erred  in  sustaining  the  d«mnrrer  in- 
terposed by  the  plaintiff,  even  as  against  tfa* 
second  defense.  It  is  not  necessary  to  dacide 
in  this  case  as  to  whether  the  second  count  in 
tbe  answer  stated  a  defense,  for  the  reason  tbat 
when  the  demnrrer  was  sustained  the  defend- 
ants were  granted  leave  to  amend,  and  by  tak- 
inif  leave  to  aiaend  thev  waived  the  error,  if 
any,  in  the  su{$ainlng  of  the  demnrrer.  In  or- 
der to  take  advantage  of  the  mling  on  a  de- 
murrer when  it  is  sustained,  the  party  must 
stand  upon  his  pleading,  bdd  to  be  deCectivs, 
and  not  amend." 

To  tbe  same  ^ect  are:  Kingman  &  Oo.  r. 
Plxley.  7  OW.  861.  S4  Pae.  494;  Berry  et  aL 
V.  Barton  et  al..  12  Okl.  221,  71  Pac.  1074, 
06  L.  R.  A.  51S:  liorrlU  et  al.  v.  Casper  tt  aL, 
13  Okl.  889,  18  Pac.  1102;  Carle  at  aL  ▼. 
Okl.  Woolen  MUla.  19  OU.  616,  86  PacL  66; 
County  Com'rs  v.  Bsandiamp,  18  Okl.  1,  88 
Pac.  1124;  Pattee  Plow  Co.  v.  Beard,  27  Okl. 
23d,  110  Paa  762,  Ann.  Oa*.  10123,  704; 
Chldaey  et  aL  r.  BlUs  et  aL,  81  Okl.  107,  126 
Pac.  464;  Inaorance  Oa  ▼.  O'NeU,  80  OU. 
702,  ISO  Pac.  270;  Wallace  v.  Blaslngame, 
156  Pac.  1143. 

We  bave  exandned  the  answers  filed,  and 
think  tbe  trial  court  did  not  err  In  sustain- 
ing tbe  demurrars  complained  of  by  the  de- 
fendants. 

[2]  Defendants  next  complain  of  the  action 
160  P.— 88 


of  tbe  trial  court  In  excluding  certain  testi- 
mony offered  by  them  and  receiving  certain 
testimony  over  objections.  It  appears  that 
J.  y.  Cabell,  while  he  was  guardian  of  plain- 
tiff minor,  came  into  possession  of  certain 
moneys  of  his  ward  by  selling  his  ward's 
land  for  reinvestment  and  education,  upon 
order  of  the  county  court  for  this  purpose; 
that  npon  making  his  report  to  the  county 
court,  after  being  cited  so  to  do,  he  reported 
one  note,  known  as  the  Bass  note,  for  $750, 
with  accrued  interest  In  the  sum  of  |177.50, 
and  one  note  known  as  the  Tlmmons  note  for 
$2,500,  and  accrued  interest  In  tbe  sum  of 
$200,  and  reported  that  he  held  himself  re- 
sponsible to  his  successor  in  the  sum  of  $4,- 
349.18.  Tbe  county  court  on  July  22,  1912, 
approved  this  report,  but  found  J.  T.  Cabell 
Indebted  to  the  estate  of  said  ndnor  In  the 
sum  of  $4,349.18,  and  ordered  the  same  to  be 
paid  said  minor,  and  directed  7.  E.  McCarty, 
as  guardian,  upon  failure  to  collect  said  sum, 
to  bring  suit  upon  the  bond  of  said  J.  V. 
Cabell.  Defendants  allege  that  Cabell  offer- 
ed to  settle  with  bis  successor  by  tendering 
the  Bass  and  Tlmmons  notes,  claiming  that 
said  notes  were  good  and  their  makers  solv- 
ent, but  the  court  exdnded  this  testimony, 
and  defendants  excepted.  These  notes  were 
taken  by  the  gaardlan,  Cabell,  without  any 
direction  fram  the  county  court  to  make  such 
investment,  and  were  never  presented  to  the 
county  court  for  approvaL  When  a  guardian 
loans  his  ward's  money  without  an  order  of 
the  county  court,  or  Its  approval,  he  does  so 
at  bis  own  risk  and  U  held  to  strict  account. 
He  waa  required  to  settle  with  his  successor, 
and  cannot  complain  that  such  successor  re- 
fused to  be  satisfied  with  tbe  notes  made  up- 
on persooBal  aecuilty.  The  court  was  correct 
in  axdndlng  evidence  of  the  tender  of  the 
notes,  of  the  s<dTeney  of  the  makers,  or  any- 
thing In  connection  with  such  notes,  unless 
there  was  evidence  of  approval  by  tbe  county 
court.  These  loans  were  made  upon  personal 
security  only,  and  It  is  generally  held  that 
such  loans  could  not  be  made  except  by  leave 
of  the  guardianship  court  See  cases  to 
Bunn's  Ann.  Sup.  Code  1910,  §  6569;  Estate 
ft  Guardianship  of  Bennett  Wood,  159  Cal. 
4C6,  114  Pac.  092.  36  L.  R.  A.  (N.  S.)  252, 
and  note,  for  discussion  of  tbe  subject;  In  re 
Averill's  Estate,  66  Pac.  15;i  In  re  Scban- 
doney's  Bstate,  183  Cal.  887,  65  Pac.  878; 
In  re  Carver's  Eistate,  118  Cal.  73,  50  Pac.  22. 
[3]  The  Judgment  of  the  county  court  find- 
ing tbe  defendant,  Cabell,  indebted  to  the  es- 
tate of  his  ward  and  directing  the  collection 
of  the  amount  found  due,  is  a  final  Judgment, 
and  cannot  be  collaterally  attacked,  no  ap- 
peal having  been  taken  from  such  Judgment 
Southern  Surety  Co.  T.  Burner,  34  OU.  652, 
126  Pac.  748,  43  Ii.  R.  A.  (N.  S.)  308;  Shipman 
V.  Brown,  36  OU.  623,  180  Pae.  603;    Title 
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Gaaranty  &  Surety  Co.  r.  SUnker,  85  OkL 
128,  128  Pac.  096. 

We  hare  carefolly  examined  the  record 
and  evidence  excluded  and  received,  and  find 
no  error  In  the  case.  We,  therefore,  recom- 
mend that  the  judgment  of  the  trial  coort  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


UNDERWOOD  TYPEWRITER  00.  ▼. 
MARCH.    CNo,  772T.) 

(Supreme  Court  of  Oklahoma.    Oct  17,  1916.) 

(Bvlldbut  by  the  Court.) 
CotTBTB  «=9l20  —  COTJKTT  OOTTBT  —  JXTBISDIO- 

TIOW. 
"CouBt  art.  7,  1 12,  and  Act  approved  March 
9,  1910  (Rev.  Laws  I&IO,  {  1816),  construed  to- 
gether, and  held  to  vest  the  count;  court  with 
no  Jurisdiction  of  civil  cases  involving  $200  or 
less."    Mnsser  v.  Baker,  168  Pac.  442. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f  §  413-430 ;   Dec.  Dig.  «ss>120.] 

Commlasloners'  Opinion,  Division  No.  8. 
Error  from  County  Court,  Marshall  County; 
J.  I.  Henshaw,  Judge. 

Action  by  George  S.  Mardi  againat  the 
Underwood  Typewriter  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Dismisaed. 

Hainer,  Bums  &  Toney,  of  Oldahoma  City, 
for  plaintiff  In  error.  Geo.  S.  March,  of  Ma- 
dill,  for  defendant  in  error. 

BLEAKMORE,  O.  This  case  presents  error 
from  the  county  court  of  Marshall  county. 
On  January  21,  191B,  George  S.  March,  as 
plaintiff,  commenced  action  in  said  court 
against  the  Underwood  Typewriter  Company, 
as  defendant,  seeking  recovery  in  damages,  in 
the  sum  of  $56.60.  On  March  26, 1816,  Judg- 
ment was  rendered  in  favor  of  plaintiff  for 
that  amount ;  to  reverse  which  Judgment  de- 
fendant has  prosecuted  this  proceeding  in 
error  upon  transcript  of  the  record. 

By  virtue  of  article  7,  {  12,  of  the  Con- 
stitution, providing: 

'T^e  county  court,  co-eztensive  with  the  coun- 
ty, shall  have  original  jurisdiction  in  all  probate 
matters,  and  until  otherwise  provided  by  law, 
shall  have  concurrent  jurisdiction  with  the  dis- 
trict court  in  civil  cases  in  any  amount  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  inters 
est     •     •     •" 

— and  the  provisions  of  section  1816,  R.  L. 
1910,  that: 

"Tike  county  court  •  •  •  shall  have  concur^ 
rent  jurisdiction  with  the  district  court  in  civil 
cases  in  any  amount  over  two  hundred  dollars 
and  not  exceeding  one  thousand  dollars,  exdualva 
of  interest    •    •    • » 

— county  courts  of  this  state  have  no  juris- 
diction In  dvil  cases  Involving  $200,  or  less. 
In  Musser  et  nx.  v.  Ed  Baker,  County 
Jndge,  et  at  108  Pac.  442  (No.  7484,  not  yet 
officially  reported).  It  Is  held: 


"Const,  art.  7,  i  12,  and  Act  approved  Mawh 
9,  1910  (Rev.  Laws  1910,  |  1816)  oonstmed  to- 
gether and  held  to  vest  the  county  court  with 
no  jurisdiction  of  civil  cases  involving  $200  or 
less." 

The  amount  involved  In  the  instant  case 
being  less  than  $200,  the  county  court  of 
Marshall  county  was  without  jurisdiction  to 
entertain  the  case  and  render  therein  the 
judgment  here  sought  to  be  reversed,  and 
this  court  Is  also  without  jurisdiction  to 
consider  or  review  the  errors  assigned. 

The  case  is  therefore  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


mSSOURI,  K.  &  T.  RT.  CO.  v.  BLUB. 

(No.  7113.) 

(Supreme  Court  of  Oklahoma.    Oct  17,  1916.) 

(BylUb%u  hy  the  Court.) 

Apfkai,  and  Ebbob  «s>773(5)— Bbibfb— Bf- 
ncT  OF  Failvbb  to  FUJ)— Bbvbssai.. 
Where  a  plaintiff  has  prepared,  served,  and 
ffled  a  brief,  and  there  is  no  brief  filed  and  no 
reason  given  or  excuse  offered  for  its  absence 
on  the  part  of  the  defendant  in  error,  this  court 
is  not  required  to  search  the  record  to  find 
some  theory  on  which  the  judgment  below  may 
be  sustained,  but  when  the  brief  appears  rea- 
sonably to  sustain  the  assignments  of  error  the 
court  may  reverse  the  jud^ent  in  accordance 
with  the  prayer  of  the  petition. 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  3104,  3110;  Dec  Dig.  «s> 
773(5).] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  County  Court,  Osage  County; 
Paul  B.  Mason,  Judge. 

Action  by  G.  W.  Blue  against  the  Missouri, 
Kansas  &  Texas  Railway  Company.  Judg- 
ment for  plaintiff,  end  defendant  brings  er- 
ror.   Reversed  and  remanded  for  new  trial. 

Clifford  Lb  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  In 


BRUNSON,  C.  The  defendant  in  error  has 
failed  to  file  a  brief  in  this  court  in  support 
of  his  judgment  in  compliance  with  the  rules 
and  orders  of  this  court.  The  brtef  of  the 
plaintiff  In  error  appears  to  sustain  Its  con- 
tention, and  where  the  plaintiff  in  error  has 
prepared,  served,  and  filed  its  brief  as  pro- 
vided by  the  rules  of  this  court,  and  there  Is 
no  brief  filed  by  the  defendant  In  error  nor 
reason  given  nor  excuse  offered  for  not  doing 
so,  and  the  same  is  long  overdue,  this  court 
Is  not  required  to  search  the  record  to  find 
some  theory  on  wbldi  the-  Judgmoit  bdow 
may  be  sustained;  but  when  the  brief  filed 
by  the  plaintiff  in  error  appears  reasonably 
to  sustain  and  support  the  assignments  of 
error,  this  court  may  reverse  the  Judgment 
in  compliance  with  the  prayer  of  the  peti- 
tion. C,  R.  I.  &  P.  Ry.  Co.  et  al.  t.  Sewell, 
108  Pac.  1142 ;  Bryan  et  at.  State  Board  of 
AffricQlture,  v.  State  ex  reL  Holt,  Countr 
Attorney,  et  al.,  44  Okl.  663,  146  Pac.  32. 
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The  Judpnent  ahonld  therefore  be  re- 
ersed,  and  the  canse  remanded  for  a  new 
rial. 

PEBOUBIAM.   Ad<v>ted  in  Whole. 


STATE  V.  OOODAMx 

(Snpreme  Coart  of  Oregon.    Not.  28,  1918. 
On  Behearing,  Dec.  12,  181&) 

On  Rehearing. 

CannKAi,  I»aw  «=»90(2)— JuariCTa  o»  the 

PlACI^-JUIUSDlOTlON— STATUTKS. 

The  justice  of  the  peace  haa  jurisdiction  to 
T  one  charged  with  cmeltr  to  anlmalti  con- 
iry  to  L.  0.  li.  I  2103,  which  was  Bections  1 
d  2  of  the  act  paaaed  La  1886  (Laws  18S6,  p. 
I,  the  eighth  section  of  wliich  surrivea  as 

O.  li.  I  6642,  which  gives  justices  of  the 
ice  "jurudiction  over  all  offenses  committed 
Jer  this  act" 

Ed.  Note.— For  other  cases,  see  Criminal 
w.  Cent  Dig.  1 132;  Dec.  Dig.  <8=390(2).] 

CanaNAi.  Law  «3>262@)— Tbial  Befobx 
usTicE  or  THB  Peace — Coupi^ainx — Sdwi- 
lENCY— Languaoe  of  Statutk. 
A  complaint  before  a  justice  of  the  peace 
rging  that  defendant  craelly  tormented  and 
tured  a  cow,  which  is  the  language  used  in  the 
tute,  is  sufficient  where  not  specifically  de- 
rred  to  on  the  ground  that  it  does  not  set 
the  acts  constituting  the  cruelty  with  the 
ticularity  required  by  Or.  Code,  tit  18,  c.  7 
O.  L.  SI  l^iG^1460). 

id.  Note.— For  other  cases,  see  Criminal 
f.  Cent  Dig.  |i  626.  528,  629;  Dec.  Dig. 
252(3).] 

^BiHiNAi.  Law   «D»2tS2(l>— Dbitobiikb  to 

3MPLA1NT— WaIVBB  of  OBJECTIONS. 

Under  li.  O.  L  S  1499,  providing  that  the  de- 
rcr  shall  distinctly  specify  the  ground  of 
ction,  a  defendant  charged  with  cruelty  to 
]als  who  demurs  to  the  complaint  only  on 
ground  that  it  does  not  state  facts  sufficient 
onstitute  a  crime  waives  the  objection  that 
facts  are  not  set  forth  with  sutUcient  par- 
arity,  and  cannot  on  appeal  from  a  convic- 
before  a  justioe  of  the  peace  file  in  the  cir- 
court  a  demurrer  based  on  the  latter 
nd. 

d.  Note. — ^For  other  cases,  see  Criminal 
,  Cent  Dig.  H  626,  630,  634r^»6:  Dec.  Dig. 
S2(l).] 

Banc  Appeal  from  Olrcnit  Conrt,  Un- 
2ovaxty;  3.  W.  Knowles,  Judge, 
ott  Ooodall  was  convicted  of  cruelty  to 
als  In  the  circuit  court  on  appeal  from 
ustlce  of  the  peace,  and  he  appeals.  Af- 
d  on  rehearing. 

on  a  trial  before  a  Justice  of  the  peace, 
efendant  was  convicted  of  the  crime  de- 

by  section  2106.  U  O.  h.,  from  which 
nent  be  took  an  appeal  to  the  circuit 

wtiere,  upon  a  trial  being  had,  he  was. 
convicted  and  sentenced,  and  now 
cutea  Ilia  appeal  to  thia  court. 


Turner  Oliver,  of  Tjbl  Grande  (Joel  H.  Rich- 
ardson, of  la  Grande,  on  the  brief),  for  ap- 
pellant Colon  R.  Blberhard,  Dlst.  Atty., 
of  La  Grande,  and  Geo.  M.  Brown,  Atty. 
Gen.,  for  the  State. 

BE5NS0N,  J.  The  Jurisdiction  of  a  Justice 
of  the  peace  to  try  criminal  cases  is  limited 
by  sections  2411  and  2412,  L  O.  L.,  to  the 
crimes  enumerated  in  the  former  and  the 
maximum  ];>enaltles  named  in  the  latter. 
Cruelty  to  animals  is  not  inclnded  in  the  sec- 
tions mentioned  In  section  2411,  and  the  max- 
imum penalties  named  in  sedlon  2103  exceed 
the  limit  prescribed  in  section  2412.  The 
power  of  the  Justice  in  this  case  was  con- 
fined to  conducting  a  preliminary  examina- 
tion with  a  view  to  a  subsequent  investiga- 
tion of  the  charge  by  a  grand  Jury.  The  only 
Jurisdlcftlou  acquired  by  the  circuit  court 
was  simply  that  of  an  appellate  tribunal. 
In  Evans  t.  Christian,  4  Or.  376,  this  court 
says: 

"If  the  court  below  had  no  jurisdiction  to 
proceed,  this  court,  which  possesses  only  appel- 
late jurisdiction,  could  acquire  none  by  the  ap- 
peal And  when  a  question  of  jurisdiction  pre- 
sents itself  in  any  stage  of  a  proceeding,  and  it 
is  discovered  that  the  court  has  no  jurisdiction, 
either  over  the  parties  or  the  subject-matter  of 
the  cause,  it  is  the  duty  of  the  court,  on  its 
own  motioa,  to  r^use  to  proceed  further.  Any 
attempt  to  exercise  judicial  functions  otherwise 
than  as  authorized  by  law  would  be  a  nullity, 
and  an  idle  waste  of  time." 

Nor  can  the  lack  of  Jurisdiction  of  the  sub- 
ject-matter be  waived,  12  Cyc.  229  It  fol- 
lows that  the  Judgment  of  the  lower  court 
must  be  reversed,  and  the  cause  dismissed; 
and  it  is  so  ordered. 

On  Rehearing. 

[1]  In  the  former  opinion  herein  we  dis- 
missed the  action  upon  the  theory  that  the 
Justioe  of  the  peace  before  whom  the  trial 
was  originally  had  was  without  other  Juris- 
diction in  the  premises  than  that  of  a  com- 
mitting magistrate,  and  we  did  not  then  con- 
sider any  other  of  the  questions  raised  upon 
the  appeal.  Since  then  our  attention  nas 
bem  called  to  the  fact  that  section  2103,  L 
O.  Ia,  upon  which  the  complaint  is  based,  ts 
composed  of  sections  1  and  2  of  an  act  pass- 
ed by  the  Legislature  in  1886,  and  that  sec- 
tloo  8  of  that  act  survives  as  section  6642, 
L  O.  L.,  and  reads  thus: 

"Justices  of  the  peace  and  police  Judges  shall 
have  concurrent  Jurisdiction  over  all  offenses 
committed  under  uie  act." 

Our  former  opinion,  therefore,  was  clear- 
ly erroneous,  and  we  shall  now  consider  the 
assignments  of  error  np<m  which  the  appeal 
is  based.  The  charging  part  of  the  complaint 
under  which  the  defendant  was  tried  and 
convicted  reads  as  follows: 

"The  said  Scott  Ooodall  on  the  21st  day  of 
September,    1915,    in    Union   county,    state   of 
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Oregon,  did  then  and  tbere  crndlr  torment  and 
torture  a  cow  then  and  there  being  in  said  coon- 
t7  and  state,  contrary  to  the  form  of  the  ntatute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oregon." 

To  this  complaint  tbe  defendant  interposed 
a  demnrrer  tn  the  following  language: 

"Cornea  now  the  defendant  in  the  above-enti- 
tled case  and  demurs  to  the  information  filed 
herein  for  the  reason  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  crime." 

Thie  demurrer  was  overruled,  and  a  trial 
was  had  resulting  in  the  conviction  of  the 
defendant.  He  then  appealed  to  the  circuit 
court,  where  the  same  was  again  argued,  sub- 
mitted, and  overruled,  whereupon  the  de- 
fendant, without  leave  of  court,  filed  another 
demurrer  based  upon  the  ground  that  the 
complaint  does  not  substantially  conform  to 
the  requirements  of  chapter  7  of  title  18  of 
the  Code  of  Procedure  in  criminal  actions, 
which,  upon  motion  of  the  district  attorney, 
was  stricken  i^om  the  files. 

[2]  Defendant  first  Insists  that  it  was  er- 
ror to  overrule  the  demurrer  filed  in  the  Jus- 
tice's court,  but  this  contention  is  not  tena- 
ble. The  complaint  is  tn  the  language  of  the 
statute,  and,  as  has  been  well  said  by  the 
learned  circuit  Judge: 

"The  facts  stated  in  the  complaint  show  that 
the  defendant  lias  done  sometfamg  that  the  law 
prohibited." 

His  criticism  of  the  pleading  aK)earB  to 
be  that  the  acts  constituting  the  alleged  cru- 
elty are  not  set  out  with  such  pari:lcalarity 
as  is  required  by  chapter  7  of  title  18  of  the 
Code,  an  objection  wMch  is  waived  by  a  fail- 
ure to  demur  specifically  upon  that  ground. 
As  is  said  in  State  t.  Bruce,  6  Or.  68,  20 
Am.  Bep.  734: 

"But  having  slept  upon  his  rights  hj  failing  to 
demand,  by  demurrer,  a  fuller  specificatiou  of 
the  facts  and  circumstances  necessary  to  the 
complete  identification  of  the  transaction  diiarg- 
ed  against  him  as  a  crime,  he  cannot  be  heard 
to  object  to  the  indictmuit  after  a  trial  upon  the 
merits,  when  it  substantially  charges  a  crime  in 
the  language  of  the  statute. 

[3]  It  is  next  urged  that  the  court  erred 
in  striking  from  the  flies  the  "special  de- 
murrer." It  may  be  remarked  In  passing 
that  ^;>ecial  demurrers,  as  kitown  to  the  com- 
mon law,  are  now  abolished,  but  the  princi- 
ple survives  that  "the  demurrer  shall  dis- 
tinctly specify  the  grounds  of  objection  to  tibe 
complaint,"  and  the  statute  contemplates  but 
(we  demurrer  to  a  pleading,  and  objections 
not  specified  therein  are  waived  unless  they 
go  to  the  Jurisdiction  of  Uie  court  or  to  the 
point  that  the  facts  stated  do  not  constitute  a 
crime.  Section  149ft,  U  O.  L.  It  follows  that 
the  filing  of  the  demurrer  in  the  Justice's 
court  walTed  the  objections  sought  to  be 
raised  by  the  second  demurrer,  and  it  was 
then  too  late  to  bring  them  into  the  record, 
for  wlilch  reason  the  circuit  court  did  not  err 
in  striking  It  from  the  files.    State  v.  Mack, 


20  Or.  234,  25  Pac.  639;  Byen  t.  Ferguson, 
41  Or.  77.  6S  Pac  1067,  68  Pac.  6. 

It  is  also  contended  that  the  court  erred  Id 
overruling  defendant's  objection  to  the  ad- 
mission of  eridenee  fOr  the  reason  that  the 
complaint  is  insufficient  There  is  no  bill  of 
exceptions  in  the  record,  and  so  this  question 
Is  not  properly  before  us,  but,  if  it  were, 
what  has  been  said  as  to  the  other  assign- 
ments would  dispose  of  it  also. 

The  Judgment  should  be  affirmed;  and  It 
is  so  ordered. 


HABBIS  ▼.  OWBNBT.    (No.  6898.) 

(Supreme  Court  of  Oklahoma.     July  11,  1916. 
Behearlng  Denied   Oct.  31.   1916.) 

(ByOahut  hy  the  Court.) 

1.  Bbokbbs  «=>88(2, 8)— Action  roB  Compen- 
sation—QvBsraoNS  FOB  JUBT. 

In  an  action  by  a  real  estate  broker  to  re- 
cover commission  for  tlie  sale  of  real  estate 
where  the  evidence  is  conflicting  as  to  whether 
the  property  was  listed  with  the  a^ent  and 
whether  his  services  were  the  procuring  cause 
of  the  sale,  this  question  should  be  submitted  to 
the  jury  nnder  proper  instruction. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {{  128,  128;   Dec  Dig.  <S=»8S(2, 3).] 

2.  Bbokebs  4=i61— C011PBN8ATION— Pebfobv- 

ANCE  oy  CONTBACT. 

Where  property  is  listed  with  a  real  estate 
agent  for  sale,  and  the  agent  introduces  or  dis- 
closes the  name  of  the  purchaser  to  the  vendor 
for  sneh  purpose,  and  through  such  introduction 
or  disclosure  negotiations  are  begun  for  the  sale 
of  the  property,  which  results  in  a  sale  by  the 
owner,  the  agent  will  be  entitled  to  his  commia- 
sion  therefor. 

[E4.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  |  69;    Dee.  Dig.  «=>51.] 

Error  from  Superior  Court,  Oklahoma 
County;    Xldward  Dewes  Oldfield,  Judge. 

Action  by  M.  K.  Owenby  against  Sam  Har- 
ris. Judgm«it  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

O.  A.  Paul,  of  Oklahoma  City,  tar  plaintiff 
in  error.  E.  C.  Stanard,  J.  H.  Wahl,  and  C. 
H.  Ennis,  all  of  Shawnee^  for  defendant  In 
error. 

HABDT,  J.  Defendant  in  error,  as  plain- 
tiff, commenced  this  action  to  recover  ctf- 
taln  commissions  alleged  'to  be  due  for  the 
sale  of  certain  real  estate  In  the  city  of 
Shawnee,  and  recovered  Judgment,  from 
which  defendant  prosecutes  error. 

[1]  The  principal  question  urged  Is  that 
there  was  no  evidence  upon  which  to  submit 
the  case  to  Che  Jury,  or  to  sustain  their  ver- 
dict The  plaintifft^  testimony  tended  to 
sftow  that  the  property  in  question  had  been 
listed  with  him  tn  sole  at  a  price  of  $18,000 
in  trade,  with  am  understanding  that  If  a 
cash  ctatomer  ma  toani  a  less  price  woald 
be  made,  bat  no  cash  pric*  was  agreed  upon ; 
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lat  plaintiff  had  dM>wed  fhA  property  to  ooe 
nlrln,  but  did  not  place  aay  oash  price  there- 
D ;  tbat  he  arranged  for  a  meeting  between 
le  owner  and  tbe  prospectlTe  buyer  at  the 
igbt  and  Day  Bank  In  Oklaboma  Olty,  at 
hlch  time  the  sale  of  the  prtqperty  was  dia- 
issed,  but  no  agreement  reached;  that  im- 
edlately  thereafter  defendant  and  Qnirln 
me  to  Shawnee,  and  In  company  with  plain- 
s' viewed  the  property,  when  defendant  told 
alntltt  to  turn  Qnlrln  over  to  him  (defend- 
it) ;  that  he  knew  better  how  to  handle  the 
^nation.  No  sale  was  consummated  at  this 
ne,  Qnlrln  retnrnlng  to  his  home  In  Ohio, 
am  which  place  a  desultory  correspondence 
IS  tcept  np  with  defendant,  finally  culmlnat- 
;  In  a  sale  of  the  property  by  tbe  defend- 
t.  The  evidence  offered  l^  defendant  com* 
;ted  in  all  material  particulars  with  that 
the  plaintiff  and  tended  to  prove  a  differ- 
t  state  of  facts.  There  being  evidence  rea- 
lably  tending  to  support  a  verdict  tor 
lintlff,  the  court  committed  no  error  In 
;rraling  the  demurrer  thereto.  Reynalds 
Brooks,  152  Pac  411. 

tind  under  the  weU-estabUsbed  rule  In  ttila 
te,  where  the  e^dence  Is  conflicting,  It 
s  proper  to  submit  to  tbe  jury  under  prop- 
Instructions  for  their  determination  the 
^stlons  whether  the  property  bad  been  list- 
wlth  the  plaintiff  for  sale  as  claimed  by 
I,  and  whether  bis  services  were  the  pro- 
Ing  cause  of  tbe  sale  thereof.  See  Wheel- 
et  al.  V.  Hunt,  87  Okl.  528,  1S8  Pac.  62; 
boff  V.  RusseU,  1^  Pac.  146;  Schlegel  v. 
ler,  149  Paa  U1& 
!]  The  jury  having  found  the  facts  in  fa- 

of  the  plaintiff,  we  have  here  a  case 
sre  tbe  property  had  be»i  listed  by  tbe 
er  with  a  broker  who  had  introduced  to 
owner  a  prospective  buyer,  with  whom 
)tiatlona  were  begun,  which  finally  r*- 
ed  in  a  sale  of  the  property  by  tbe  own- 
Tbe  Question  as  to  whether  the  property 
listed  and  whether  tbe  plaintiff's  services 
!  tbe  procuring  cause  o<  tbe  sale  were  both 
nitted  to  the  Jury  by  proper  Instructions 
found  In  bis  favor,  and,  there  being  evl- 
e  reasonably  tending  to  support  their 
ngs,  we  are  not  at  liberty  to  dlatorb  tbe 
let. 

le  rule  as  to  tbe  rlgbt  of  a  broker  to  re- 
r   comiiensatlon  for  his  services  under 

cireumstaaeea  is  stated  In  Roberts  y. 
Cham  et  al.,  2»  OkL  387,  109  Pac.  127, 
>Uow8: 

,  after  tbe  lot  or  realty  is  placed  in  the 
:'s  hands  for  sale,  it  is  bron^t  aboat  and 
ired  by  his  advertisements  ov  esertions,  he 
>e  entitled  to  his  commission,  or  if  the  agent 
luces  or  discloses  the  name  of  the  pnrchas- 
the  vendor  for  such  purpose,  and  throngh 
introductioB  or  dlKlosnre  aegotiartioDS  for 
lie  of  the  proyert?  are  begun,  and  then  ^- 
:  by  tbe  vendor,  the  agent  is  entitled  to  hia 
ission." 

La  Admitted  ttnt  laRtractlwt  No.  9  givan 
e  coart  correctly  states  tbe  law,  bat  this 
ictlon  Is  said  to  be  objectionable  tn  that 


it  gives  tbe  jury  the  right  to  determine,  as  a 
question  of  fact,  that  which  plaintiff  him- 
self admitted  did  not  occur.  We  understand 
counsel  to  mean  by  this  that  said  Instruc- 
tion was  Improper  because  upon  the  state  of 
the  record  it  was  the  duty  of  the  court  to 
declare  as  a  matter  of  law  that  plaintiff  was 
not  entitled  to  recover.  This  was  not  true, 
for  we  have  seen  that  there  was  ample  evi- 
dence to  raise  an  issue  of  fact,  and  to  require 
the  submission  of  the  case  to  the  Jury,  and 
there  was  no  error  in  giving  said  Instruction. 

No  complaint  is  made  of  the  other  instruc- 
tions given  by  the  court,  and  we  think  they 
fairly  present  the  law  of  the  case,  and  this 
is  all  that  it  was  necessary  for  the  court  to 
do.  The  instructions  requested  by  defendant 
were  based  principally  upon  the  theory  that 
no  sale  was  In  fact  consummated,  or  that 
plaintiff  did  nothing  in  the  way  of  perform- 
ing services,  by  commencing  negotiations,  nor 
by  means  of  an  introduction  or  otherwise,  and 
before  he  would  be  entitled  to  recover  It 
would  be  necessary  for  him  to  produce  a  bind- 
ing contract  with  a  person  who  was  ready, 
willing,  and  able  to  purchase  the  property 
upon  Uie  precise  terms  prescribed  by  the 
owner.  In  its  seventh  Instruction,  which 
was  given  upon  request  of  the  defendant,  the 
court  spedflcally  directed  the  Jury  that  if  de- 
fendant and  Quirin  became  acquainted  with- 
out an  introduction  by  plaintiff  and  by  means 
of  such  acquaintance,  and  without  any  act 
performed  by  plaintiff,  began  negotiations 
which  resulted  to  a  sale  by  defendant,  the 
plaintiff  could  recover.  This  instruction  pre- 
sented every  question  embraced  in  defend- 
ant's third  request,  which  could  properly  have 
been  given.  Request  No.  4  embraced  tbe 
proposition  that  before  plaintiff  was  entitled 
to  recover  it  was  necessary  for  him  to  pro- 
duce a  written  contract  with  a  purchaser 
who  was  ready,  willing,  and  able  to  buy  the 
property  upon  the  owner's  terms.  A  similar 
request  was  refused  in  First  National  Bank 
V.  Brumbaugh,  164  Pac.  1172,  where  it  was 
said: 

"This  instruction  is  correct  when  an  agent  is 
suing  for  a  commission,  where  the  .sale  was 
never  consummated,  but  has  no  application  to 
tbe  facts  in  the  case  At  bar,  and  it  would  have 
been  error  for  the  court  to  have  given  it  *  *  • 
But  in  the  case  at  bar  the  sale  was  actually  ef- 
fectuated, and  the  fact  that  there  was  a  lapse 
of  time  between  the  beginning  of  the  negotia- 
tions, and  the  final  consummation  of  the  deal, 
is  immaterial,  since  the  evidence  showed  the 
deal  was  never  dropped." 

In  the  instant  case  a  sale  was  actually 
made  by  the  owner,  and  the  only  issues  in- 
volved were  whether  the  property  had  been 
Listed  with  the  plaintiff,  and  whether  his 
services  were  the  procoring' cause  of  the-  sale, 
both  of  wbbib  have  been  decided,  upon  com- 
petent evidence  against  the  defendant,  and 
had  tbe  court  given  the  inaCructlon  as  re- 
quested, Sams'  would  not  have  been  applicable 
to  tbe  fSacte,  aad  would  have  constituted  er- 
ror. Oklaboma  By.  Oac  v.  ChHitenaon,  148 
Pac  84. 
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Reqnest  No.  S  was  bat  another  form  of 
stating  the  same  proposition  embodied  In  the 
other  requests  which  have  been  noticed,  and 
Is  referred  to  by  counsel  as  being  advisory  to 
the  Jnry  in  that  It  states  the  law  to  be  that  if 
defendant  met  the  purchaser  without  intro- 
duction from  plalntitr  or  without  his  being 
the  procuring  cause  of  the  meeting  the  owner 
had  a  right  to  negotiate  sale  of  his  proper- 
ty, and  plaintiff  would  not  be  entitled  to  a 
commission.  This  principle  was  covered  by 
the  instructions  given,  and  it  was  not  neces- 
sary for  the  court  to  repeat  It  in  different 
form  or  verbiage,  for  to  do  so  would  be  giv- 
ing this  question  undue  prominence. 

There  being  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  Is  aflarmed.  All  the  Jus- 
tices concur. 


CONTINENTAL  GIN  CO.  v.  PANNBLL  et  bL 
(No.  7647.) 

(Bupnme  Ooott  of  Oklahoma.    Oct  17,  1916.) 

(ByOdbiu  by  the  Court.) 

1.  Bkpixvin  «=s»6&— Pleading— Amknmiewt. 

The  amendment  of  pleadings  is  largely  a 
discretionary  matter,  and  it  is  not  error  to  allow 
an  amendment  to  a  petition  in  an  action  in  re- 
plevin, which  changes  the  allegationg  of  plain- 
tiff's ownership  in  the  property  from  that  of 
absolute  ownership  to  a  special  ownerriiip,  based 
upon  the  indebteaness  evidenced  by  promissory 
notes  and  chattel  mortgages  securing  the  same, 
and  by  adding  a  count  setting  up  a  conversion 
of  the  property  and  praying  for  the  value  there- 
of in  case  a  delivery  cannot  be  had. 

[Ed.  Note. — ^For  other  cases,  see  Replevin, 
Cent  Dig.  Si  2B1-256;   Dec.  Dig.  «s>68.] 

2.  Cbattbl  Moktoages  4=s>2ei  —  Riohts  or 
PABms— Sau  bt  Mobtoaqwe. 

Under  the  laws  of  the  state  of  Arkansas, 
in  force  in  Indian  Territory  prior  to  statehood, 
a  chattel  mortgage  conveyed  title  to  the  mort- 
gagee, subject  only  to  the  mortgagor's  right  of 
redemption,  and  under  aach  law  a  mortgagee,  on 
condition  broken,  had  the  right,  pursuant  to 
the  terms  of  the  mortgage,  to  sell  the  mortgaged 
property,  although  the  property  was  at  the  time 
in  adverse  possession  of  another. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortr 
gages.  Cent  Dig.  {{  631,  637;    Dec.  Dig.  «=> 

8.  Chattel  Mobtoagu  «=»2es  —  RiOHTS  or 
Pabties— Action  fob  Pobbebsion— Riqbt  or 
Action. 
After  such  sale  of  mortgaged  property  by  a 
mortgagee  out  of  possession,  such  mortgagee  or 
the  purchaser  at  the  mortgage  sale  was  entitled 
to  recover  possession  of  such  propertv  by  ap- 
propriate action,  the  mortgagee  to  deliver  pos- 
session to  the  purchaser,  or  the  purchaser  in  his 
own  right 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  U  532,  638-641,  644;  Dec. 
Dig.  «=288.] 

OommiBsloners'  Opinion,  Division  No.  4. 
Error  from  Superior  Court  Jefferson  Coun- 
ty ;  Will  linn.  Judge. 

Action  by  fhe  Continental  Oin  Company 
against  J.  M.  PanneU  and  others.  Judgment 
for  defoidants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 


Chas.  H.  Gamett  of  Oklahoma  Ctty,  for 
plaintiff  in  error.  Gny  Green  and  Joe.  T.  Dll- 
lard,  both  of  Wanrttca,  for  defendants  in 
error. 

EDWARDS,  C  This  case  Involves  the 
ownership  of  certain  gin  property.  The  rec- 
ord discloses  that  the  plaintiff  hdd  two  chat- 
tel mortgages  upon  such  property,  securing 
the  payment  of  two  certain  notes.  The  first 
note  was  dated  September  13,  1906,  dne  No- 
vember IS,  1907.  Varlons  payments  bad  been 
made,  the  last  being  on  December  16,  1908. 
The  second  note  was  dated  October  1,  1907, 
dne  October  1, 1908,  no  payments  having  been 
made  thereon.  Chattel  mortgages  were  ex- 
ecuted, secnring  each  of  said  notes.  On  Jan- 
uary 16, 1913,  the  plaintiff  posted  notices  ad- 
vertising the  property  covered  by  said  chattel 
mortgages  for  sale  on  February  1,  1913,  and 
on  said  last  date  plalntifl  offered  the  said 
property  for  sale  and  purchased  the  same  at 
such  sale.  At  the  time  of  sale  the  defendant 
J.  M.  Pannell  was  In  possession  of  said  prop- 
erty, claiming  to  be  the  owner  thereof  by  pur- 
chase from  the  First  National  Bank  of  Ryan, 
and  was  present  and  forbade  the  sale.  On 
December  13,  1913,  the  plaintiff  filed  this  ac- 
tion in  replevin  in  the  wdlnary  form  against 
J.  M.  PanneU  and  the  first  National  Bank  ot 
Ryan,  OkL  On  July  2S,  1914,  the  plain- 
tiff filed  an  amended  petition,  making  addi- 
tional parties  defendant  and  adding  to  Its  ac- 
tion in  rqilevln  a  count  alleging  the  wrong- 
ful detention  and  conversion  of  the  property 
by  defendants,  and  praying  a  return  of  the 
property  or  its  value.  On  February  22,  1915, 
plaintiff  filed  a  second  amended  petition, 
bringing  forward  the  counts  of  the  first 
amended  petition  and  pleading  more  in  de- 
tail the  said  causes  of  action  and  for  the 
first  time  setting  out  the  notes  and  mortgag- 
es. The  defendants,  for  answer,  deny  that 
there  was  ev«r  any  valid  or  legal  foreclosure 
or  sale  of  the  property  described  in  plaintilTs 
petltlmi,  whereby  any  right  title,  or  interest 
in  and  to  said  property  was  vested  In  the 
plaintiff,  and,  further,  that  if  the  plaintiff 
eiver  had  any  cause  of  action,  the  same  was 
barred  by  the  statute  of  limitations.  Dpon 
the  trial  of  the  case  in  the  lower  court  the 
plaintiff  offered  in  evidence  its  notes  and 
chattel  mortgages,  together  with  nomeroos 
other  exhibits,  including  considerable  coi^ 
respondenoe  between  the  plaintiff  and  the 
bank,  through  which  the  defendant  Panndl 
clainied  to  derive  bis  title.  At  the  conclusion 
of  plaintiff's  evidence  the  defendant  demur- 
red, which  demurrer  was  by  the  court  sus- 
tained. 

[1]  It  is  argued  by  the  defendants  In  error 
that  the  pleading  of  the  notes  and  mortgages 
in  the  amended  petition,  and  the  connt  pray- 
ing for  the  value  of  the  property  in  case  de- 
livery could  not  be  had,  changed  the  cause 
of  acdon,  and  sets  up  a  new  and  indepenUent 
ground  for  recovei7<    But  we  construe  the 
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Dleedlngs  mi  the  part  of  the  plalfltUC  In  er- 
ror, plaintiff  below,  to  state  a  canse  of  ac- 
ion  Id  replevin  baaed  on  the  notes  and  mort- 
^ges  for  the  possession  of,  or  for  the  valae 
>f,  the  property  described  In  the  mortgages 
n  case  a  delivery  conld  not  be  had.  As  to 
he  matter  of  amoidment  in  alleging  the 
Lotes  and  mortgages,  this  being  discretionary 
rith  the  trial  court,  the  action  of  the  court 
rlU  not  be  Interfered  with,  in  the  absence  of 
clear  showing  of  abuse  of  discretion.  Swope 
I  Son  T.  Buroham,  Hanna,  Munger  &  Co.,  S 
ikl.  736,  62  Pac.  824;  Hawkins  v.  Over- 
treet,  7  Okl.  277,  64  Pac.  472;  Z.  J.  Fort 
rodnce  Co.  v.  Southwestern  Grain  &  produce 
0.,  26  OkL  13,  108  Pac.  S86;  Bobinson  t. 
tiner,  26  OkL  272,  109  Pac.  238;  Onlp  v. 
teere,  47  Kan.  748,  28  Fac.  987;  Snider  v. 
andsor,  77  Kan.  67,  93  Pac.  600. 
The  case  then  resolves  itself  into  this: 
'as  the  mortgage  sale  valid  or  invalid?  If 
[valld,  the  statute  of  limitations  had  barred 
le  note  falling  due  on  October  1,  1908,  and 
)on  which  no  payment  bad  been  made,  and 
e  plaintiff  would  be  entitled,  at  the  time 
filing  his  suit,  on  December  IS,  1013,  to  a 
in  only  for  the  amount  evidenced  by  the 
te  upon  which  the  last  payment  was  made 
>cember  16, 1808 ;  and  this,  we  think,  would 
true,  although  the  notes  were  not  pleaded 
the  original  petition,  but  were  first  set  up 
the  amended  petition.  On  the  other  hand, 
the  mortgage  sale  was  valid  and  the  plain- 
t,  as  purdiaser,  took  good  title,  It  would 
ve  two  years  from  the  date  of  the  conver- 
n  of  the  property  within  which  to  bring 
:ion  for  such  conversion. 
2,  3]  PlaintUI  in  error  contends  that  the 
ittel  mortgage  sale  of  February  1,  1913, 
ralid,  notwithstanding  the  fact  that  at  the 
le  of  the  sale  the  property  was  in  the  ad- 
se  possession  of  Pannell.  The  defendant 
error,  on  the  contrary,  argues  that  where 
rtgaged  personal  property'is  held  adverse- 
before  sale  of  such  property  can  be  legal- 
made  by  the  mortgagee,  he  must  first  ob- 
1  possession  of  the  property ;  that  a  sale 
:hattels  by  a  mortgagee  out  of  possession 
old.  The  parties  also  differ  aa  to  whether 
notes  and  mortgages  are  Indian  Territory 
Texas  contracts,  on  the  theory  that  If  In- 
1  Territory  contracts,  the  Arkansas  law  in 
le  before  statehood  will  control,  and  if 
as  contTACts,  the  laws  of  that  state  gov- 
and,  not  being  pleaded  nor  proven,  will 
iresumed  to  be  the  same  as  the  laws  of 
state.  But,  we  do  not  regard  this  dis- 
tion  as  yltal,  for  the  reason  that  a  differ- 
rule  prevails  for  the  construction  of  chat- 
Q'ortgagee  where  the  contracts  are  execat- 
1  one  state  upon  property  in  another.  In 
.  case  tbe  general  rule  Is  that  the  lez 
i  governs.  The  rale  is  stated  in  6  Cya 
-1062,  in  these  words: 
:  sometimeB  happens  that  the  nature,  valid- 
'onatrnction  and  effect  of  a  mortgage  has  to 
itermlned  in  a  jurisdiction  other  Uian  that 
e  the  contract  was  made.  Where  the  place 
ntract  and  the  locus  of  the  property  mort- 


gaged coincide,  the  laws  of  Oiat  Jurisdiction  will 
govern  the  interpretation  of  the  mortgage  on 
the  doctrine  of  comity.  In  cases  where  the  prop- 
erty is  Bitaatad  in  on*  jurisdiction  and  the  mort- 
gage is  executed  in  another,  tbe  law  of  the  place 
where  the  property  is  situated  will  usually  gov- 
ern." 

In  Jones  on  Chattel  Mortgages,  S  305,  It  is 
said  that: 

"The  lex  ritus  governs  when  a  mortgage  is 
executed  in  a  state  other  than  that  in  which  the 
property  is  situated.  *  *  *  As  a  general  rale, 
personal  property  is  governed  by  the  law  of  the 
domicile  ct  the  owner,  and  not  by  the  law  of 
the  situa  of  the  property;  but  a'  transfer  of 
such  property  by  way  of  mortgage  is  an  excep- 
tion to  the  rule,  and  tib*  lex  ntus  and  not  the 
lex  domicilii,  governs  chattel  mortgages.  The 
theory  that  the  voluntary  transfer  of  personal 
property  is  to  be  governed  everywhere  by  the 
law  of  the  owner's  domicile  proceeds  on  the 
fiction  of  law  that  the  domicile  of  the  owner 
draws  to  it  the  personal  estate  which  he  owns 
wherever  it  may  happen  to  be  located.  But  this 
fiction  is  bv  no  means  of  oniversal  application, 
and,  as  Judge  Story  says,  'yields  whenever  it  is 
necessa^  for  the  purposes  <A  justice  that  tJM 
actual  situs  of  the  thing  should  be  examined.' " 

In  Third  National  Bank  v.  National  Bank 
of  Commerce  (Texas  Civ.  App.)  139  S.  W.  665, 
where  a  chattel  mortgage  executed  in  Ml»- 
Bourl,  upon  property  situated  tn  Texas,  was 
under  consideration,  the  court  says: 

'^t  li  well  settled  that  the  lex  situs  governs 
when  a  chattel  mortgage  is  executed  in  a  state 
other  than  that  in  whidi  the  property  is  situat- 
ed. Jones  on  Chattel  Mortgages,  {  306;  Whar- 
ton on  Conflict  of  Laws,  {  817.'' 

In  Re  Brannock  (D.  C.)  131  Fed.  819,  where 
the  question  was  as  to  the  effect  of  a  chattel 
mortgage  executed  in  Nebraska  npon  proper- 
ty situated  In  Iowa,  the  court  says: 

"Such  a  mortgage  is  governed  by  the  law  of 
the  place  where  the  chattels  are  situated  at  the 
time  it  is  made,  and  the  question  of  its  priority, 
as  between  different  lienholders,  is  to  be  deter- 
mined by  the  law  of  such  place.  '  Ames  Iron 
Works  V.  Warren,  76  Ind.  612,  40  Aip.  Kep. 
258;  Harrison  v.  Sterry,  6  Cranch,  289,  3  U 
Ed.  104;  Aultman  &  'Taylor  Co.  v.  Kennedy, 
114  Iowa.  444,  87  N.  W.  436,  89  Am.  St.  Rep. 
878." 

In  Mackey  t.  Pettljohn,  6  Kan.  App.  57, 
48  Pac.  636,  where  the  question  before  the 
court  was  as  to  what  law  would  govern  in 
tbe  construction  of  a  chattel  mortgage  given 
in  Missouri,  where  mortgagor  and  mortgagee 
both  resided,  upon  property  situated  in  Kan- 
sas, it  was  held  that  tbe  law  of  Kansas 
must  apply.  In  support  of  bis  holding  a  vo- 
luminous citation  of  authorities  is  given.  The 
rule  is  stated  in  the  syllabus,  as  followel: 

"A  chattel  mortgage  made  in  Missouri  by  a 
person  domiciled  there,  to  a  citizen  of  this  state, 
upon  property  situated  in  this  state,  is  governed 
by  the  law  of  Kansas,  and  not  ^  the  law  of 
MisBouri,  as  the  place  ot  oontracf^ 

In  Pyeatt  ▼.  Powell,  61  Fed.  661,  2  O.  C. 
A.  867,  10  U.  8.  App.  200,  which  aroee  in  In- 
dian Territory,  and  where  the  effect  of  a 
chattel  mortgage  executed  In  the  state  of 
Kansas  by  a  resident  of  Indian  Territory 
upon  property  then  sitnated  In  Indian  Terri- 
tory wa«  involved,  tbe  court  saya: 
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"Aa  to  th«  aeeond  groimd,  it  must  be  borne 
in  mind  that  the  owner  of  the  property  mort- 
gaged resided,  and  the  mortgaged  property  itself 
was  sitnated,  in  the  Indian  Territory.  *  *  * 
The  mortgage  and  these  ri|>hts  of  creditors  were 
gOTcmed  by  the  lex  domicilii  of  the  owner  who 
mortgaged  the  property,  and  by  the  law  of  the 
place  where  the  property  was  situated.  Tbe^ 
were  governed  by  the  law  of  the  Indian  Terri- 
tory. Oreen  ▼.  Van  Buskirk,  7  Waa  139  [19 
L.  Ed.  109];  dark  t.  Tarbell,  68  N.  H.  88; 
GuilUinder  v.  Howell,  35  N.  Y.  657;  Whitman 
V.  Conner,  40  N.  Y.  Super.  Ct.  339,  346;  Iron 
Works  V.  Warren,  76  Ind.  612  [40  Am.  Rep. 
258];  Martin  t.  Potter,  84  Vt.  87:  Tied.  Sales, 
I  239;  Jones,  Ghat.  Mortf.  |  806.'' 

Upon  the  question  of  th«  effect  of  a  chat- 
tel mortgage  In  the  Indian  Territory,  the 
court  says  further  in  this  case: 

"Under  the  common  law,  whose  rales  must 
govern  here,  a  mortgage  of  personal  property 
Tests  the  title  in  the  mortgagee  subject  to  be  de- 
feated upon  compliance  with  its  conditions,  and 
upon  a  failure  to  comply  therewith  such  title 
becomes  absolute.  Story,  Bailm.  i  287,  and 
cases  dted'  Stewart  v.  Hanson,  35  Me.  606; 
Talbot  ▼.  De  Corest,  3  6.  Greene  [Iowa]  686; 
Flanders  v.  Barstow,  18  Me.  857." 

See,  also,  Anitman  ▼.  Kennedy,  114  Iowa, 
444,  87  N.  W.  435,  89  Am.  St.  Rep.  873; 
Plefisanton  t.  Jolmson,  91  Md.  673,  47  AtL 
1025;  Denny  t.  Faulktier,  22  Kan.  89,  98; 
Warner  t.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep. 
616;  Green  t.  Van  Buskirk,  7  WalL  139,  19 
L.  Ed.  109 ;  Hervey  ▼.  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  664,  28  L.  Ed.  1003. 

Under  the  Arkansas  law  in  force  in  the 
Indian  Territory  at  the  time  the  contracta 
were  made,  a  chattel  mortgage  conveyed  tb« 
title  to  the  mortgaged  property,  subject  to 
the  mortgagor's  right  to  redeem.  In  Johnson 
T.  Clark,  6  Ark.  321-386,  th«  ooort  says: 

"A  mortgage  Is  the  conveyance  of  an  estate 
by  way  of  pledge  for  the  security  of  a  debt, 
and  to  become  void  on  the  payment  of  it.  The 
legal  ownership  Is  vested  in  the  creditor,  but  in 
equity  the  mortgagor  remains  the  actual  owner 
until  he  is  debarred  by  his  own  detaolt  or  by 
judicial  decree." 

Under  these  anthoritiea  k  la  evident  that 
the  Arkansas  law  is  controUlng,  and  It  la 
then  necessary  to  determine  whether  or  net 
under  this  law  a  mortgagee  out  of  poBaeasioa, 
where  the  pn^wrty  is  adversely  held,  may 
make  a  valid  sale  of  the  property  covered 
by  the  mortgage.  In  the  mortgages  involved 
in  this  action  the  mortgagee  Is  authorized 
and  empowered  to  enter  upon  the  prealses 
where  the  property  is  located  or  may  be 
found,  without  demand,  to  take  possession, 
advertise,  and  sell.  The  property  in  this 
case  was  not  capable  of  manual  delivery,  but 
was  advertised  and  sold  according  to  the 
..erms  of  the  mortgage  at  the  place  where  the 
property  was  then  located.  The  owner  of 
personal  property  may  mabe  a  valid  sale  of 
the  same  when  out  of  posaessloB,  and  even 
when  the  property  is  held  adversely.  36  Cyc. 
47;  Benl.  OiB  Sales  (7th  Ed.)  41.  In  those 
states  in  which  a  chattel  mortgage  conveys 
title  to  the  mortgagee,  subject  to  tlie  rl|^t 


of  redemption,  it  la  t^  tiw  weight  at  author- 
ity held  that  the  mortgasce  may  aril  tlw 
mortgaged  property  wltlwot  at  the  time,  hav- 
ing possession  of  the  same.  Jones  on  Chattel 
Mortgages  (5th  Bd.)  {  706,  says: 

"After  forfeitui*  a  mortgagee,  being  entitled 
to  possession,  may  maintain  replevin  or  detinue 
for  the  mortgaged  property  against  one  wJio  has 
tortiously  taken  It  flrom  the  mortgagor,  or 
against  a  creditor  who  has  levied  upon  it.  He 
may  also  bring  replevin  or  detinne  for  the  goods 
against  the  mortgagor  himself,  or  trover  against 
him  for  selling  the  mortgaged  property.  He 
may  maintain  this  action,  provided  any  portion 
of  the  indebtedness  secured  by  the  mortgage  is 
still  due  and  owing  to  him;  and  it  is  no  defense 
to  the  action  to  snow  that  a  irartion  of  the  in- 
debtedness has  been  paid,  either  before  or  after 
the  bringing  of  the  suit;  but  proof  that  the  en- 
tire indebtedness  has  been  discharged  is  such 
a  defense.  He  may  maintain  the  action  after 
he  has  advertised  and  sold  the  property  under  a 
power  in  the  mortgage;  for  he  is  entitled  to 
possession  so  that  he  may  deliver  the  property 
to  the  pnrehastt." 

In  Laoey  t.  Glboney,  86  Mo.  320,  88  Am. 
Dec.  146,  an  action  involving  personal  prop- 
erty under  a  deed  of  trust  in  the  nature  of 
a  mortgage,  a  sale  was  made  by  the  mort- 
gagee, though  forbidden  by  the  agent  of  the 
defendant  at  the  thne.  The  court  held  tliat 
tile  plaintiff  as  trustee  in  the  deed  clearly 
had  the  right  to  take  the  property  into  his 
possession,  so  tlmt  he  ceinld  give  possession 
to  those  to  whom  he  might  sell,  and  that  he 
coold  maintain  tlie  action  in  his  own  name 
whether  the  sale  were  valid  or  not. 

"For  if  it  were  not  a  sale,  the  trostee  is  still 
the  legal  owner  and  may  maintain  the  action 
under  the  first  averment  in  his  petitioB;  and 
if  there  was  a  sale,  then  he  is  still  entitled  to 
the  possession  as  against  a  stranger,  for  the  pnr^ 
pose  of  delivering  the  poeaessian  over  to  the 
purchasers  and  mlgbt  maintain  the  action  under 
the  second  averment  in  the  petition." 

In  Pace  v.  Pierce,  49  Mo.  393,  the  holding 
of  the  court  is  stated  in  tlie  syllabus  as  fol- 
lows: 

"A  trustee  in  a  chattel  deed  of  trust  has  a 
right  to  the  possession  of  the  property  even 
after  sale,  for  the  purpose  of  delivering  it  to 
the  pnrcbaser.  And  in  case  possession  is  with- 
hdd,  the  trustee  may  sae  in  iwlevin,  or.  so  far 
as  defendant  is  concerned,  in  damagies  for  con- 
version of  the  property." 

In  Rust  V.  Electric  Ughting  Co.,  124  Ala. 
202,  27  South.  263,  an  action  was  brought  by 
plaintiff  to  recover  possession  of  certain  per- 
sonal property  which  he  had  purchased  at  a 
chattel  mortgage  foreclosure  sale.  The  de- 
fendant averred  that: 

"It  was  in  the  open,  notorious,  and  adverse 
possession  of  the  property  in  controversy  at  the 
time  the  plaintiff  purchased  it  at  a  foredosar* 
sale,  aad  that  it  still  was  holding  the  same." 

This  averment  was  estaUlahed  by  the  evl- 
dcnee,  but  the  court  held  that  the  purchaser 
at  the  focedtosure  sale  took  a  good  title,  and 
coidd  matBtain  the  action  against  defendant 
for  possession  of  the  property. 

See,  also.  Brant  v.  Lane,  64  Tex.  Glv.  App. 
42S,  118  S.  W.  229,  139  8.  W.  788;  Ames 
Iron  Works  v.  Chlnn,  15  Tex.  CIt.  App.  88, 
38  S.  W.  247;  Barron  v.  San  Angelo  Nat. 
Bank  (Xex.  Civ.  App.)  188  a  W.  142. 
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We  are  not  mamtadful  of  the  statement  In 
the  cage  of  EkUnlason  v.  Drumm-Flato  Com. 
Co.,  13  Okl.  440,  78  Pac.  968,  as  follows: 

"In  order  to  enforce  t&e  lien,  the  company 
mtiit  firgt  get  poBaeaaion,  and  tlien  direst  title. 
ifter  which  they  must  account  for  the  .proceeds. 

But  that  statement,  U  not  mere  obiter, 
states  the  rule  as  applicable  to  tlie  laws  of 
M  state  of  Oklahoma,  under  whlcb  a  chat- 
:el  mortgage  does  not  pass  title,  but  creates 
)nl7  a  lien. 

We,  therefore,  condnde  tliat  tbe  mortga- 
;ee,  though  ont  of  possession,  bad  the  right, 
tnder  the  laws  of  the  state  of  Arkansas,  ap- 
lUcable  in  this  case,  to  sell  tbe  mortgaged 
iroperty,  and  that  his  action  thereafter  to 
ecorer  possession  Is  not  barred  by  the  stat- 
te  of  limitations. 
The  cause  is  reversed  and  remanded. 

PDA  OURIAM.    Adopted  in  whole. 


OHILSON  T.  OAVANAGH.    (No.  7851.) 

lapreme  Court  of  Oklahoma.    Oct  17,  1916.) 

(Bylldbui  ly  the  Court.) 

COBPOBATIONS  Q=>244(1)— STOOKHOLDKaa— 
LlABIUTT. 

By  section  39,  art.  9,  of  tbe  Constitution, 
OTiding  that  "No  corporation  shall  issue  stock 
cept  for  money,  labor  done,  or  property  ac- 
ally  received  to  the  amount  of  the  par  vahie 
ereof,  •  •  • "  it  is  intended  that  a  corpo- 
tion  shall  receive,  and  the  shareholder  to 
lom  the  same  is  issued  shall  pay  and  be  bound 
r,  the  full  par  value  of  its  stock,  in  this  man- 
r  making  the  assets  of  the  corporation  worth 
3  face  value  of  its  shares  of  stock  when  is- 
id.    Tbe  liability  thus  imposed  upon  one  who, 

accepting  corporate  stock,  as  an  original 
ireholder,  obligated  himself  to  pay  the  cor- 
ration  therefor  in  money,  labor  done,  or  prop- 
y,  is  not  discharged,  at  least  so  far  as  cred- 
rs  of  the  corporation  in  good  faith  are  con- 
ned, by  the  mere  transfer  of  such  stock  to 
innocent  holder.  It  is  the  duty  of  the  courts 
construe  and  enforce  this  provision  of  the 
istitution  so  as  to  render  it  effectively  re- 
iial  of  the  evil  against  whieb  it  is  directed. 
EJd.  Note.— For  other  cases,  see  Corporations, 
It.  Dig.  tl  960,  961,  964,  977 ;  Dec.  Dig.  «s* 

Landlobd  and  Tkhant  9=>76(1>— Lxass— 

OUSTBUCTION    AND    OfEBATION— SUBLEASE. 

A  clause  in  a  lease  restricting  the  right  of 
lessee  to  assign  or  sublet  the  premises  is 
tbe  benefit  of  the  lessor,  and  can  be  set  up 
le  by  him. 

Del.  Note.— For  other  cases,  see  Landlord  and 
ant.  Cent  Dig.  $f  225-227;    Dec.  Dig.  «=» 

3OBPOBATI0N8    «=5268(1)— Stockholdeer— 
tABrLmr — Pleading. 
Petition  examined,  and  Held  not  to  state  a 
!e  of  action. 

i)d.  Note. — ^For  otiter  cases,  see  Corporations, 
t    Dig.   SS  1129,  1135-U39,  1141%,  2276 
Dig.  <8=2e8ai.] 

smmlssloners'  Opinion,  Division  No.  3. 
>r  from  District  Court,  Pitteburg  County ; 
V.  Hlgglns,  Judge. 

itlon  by  Frank  M.  Chllson,  trustee  in 
cruptcy  of  the  Alderson  Coal  Company, 


against  J.  BL  Cavanagh.  Judgment  snstain- 
Isg  a  demurrer  to  tbe  petition,  and  idalntlff 
brings  error.    AfDrmed. 

Wm.  H.  Fuller  and  George  M.  Porter,  both 
of  McAlester,  for  plaintiff  In  error.  Gordon 
ft  Mclnnls,  of  McAlester,  for  defendant  in  er- 
ror. 

BLEAKMORE,  C.  This  action  was  com- 
menced In  the  superior  court  of  Pittsburg 
county  by  Frank  M.  Chllson,  trnstee  in  bank- 
ruptcy, of  the  Alderson  Coal  Company,  seek- 
ing to  recover  Judgment  against  3.  E.  Cav- 
anagh, an  original  stodcholder  of  said  com- 
pany, for  a  portion  of  the  alleged  unpaid 
amonnt  of  the  par  value  of  certain  shares  of 
its  capital  stock.  In  the  sum  of  $4,297.28  and 
interest,  being  the  difference  between  the  to- 
tal assets  and  liabilities  of  the  bankrupt  cnn- 
pany.  Demurrer  to  the  petition  was  sustain- 
ed, and  plaintiff  has  appealed. 

By  tbe  petition  it  is  alleged,  in  substance, 
tbat  tbe  Alderson  Coal  Company  was  a  cor- 
poration, organized  under  the  laws  of  this 
state,  for  the  purpose  of  leasing  and  owning 
coal  lands  and  mining  coal,  etc.;  that  de- 
fendant Cavanagh  was  the  owner  of  an  un- 
divided one-half  Interest  in  a  certain  coal 
mining  lease  held  by  him  under  the  Indian 
Coal  ft  Mining  Company,  by  the  terms  of 
which  he  was  to  produce  coal  from  said 
lease,  and  pay  a  stipulated  royalty  therefor, 
which  lease  contained  a  covenant  against  its 
assignment  without  the  consent  of  the  lessor; 
that  on  September  1,  1910,  defendant  pro- 
posed to  the  Alderson  Coal  Company  to  ex- 
change bis  interest  In  said  lease,  properly 
transferred,  for  305  shares  of  its  capital  stock, 
of  the  par  value  of  $15,250,  fully  paid  up  and 
nonassessable;  that  at  a  meeting  of  the  direc- 
tors of  the  Alderson  Coal  Company  held  on 
September  8,  1910,  said  proposition  was  duly 
accepted  by  said  company,  and  its  president 
and  secretary  empowered  to  accept  the  as- 
signment of  sudi  lease,  and  to  issue  to  de- 
fendant Budbi  shares  of  its  capital  stock; 
that  on  the  same  day  defendant,  in  writing, 
upon  the  back  there<rf,  assigned  his  interest 
in  said  lease  to  the  Alderson  Coal  Company, 
and  received  in  exchange  therefor  305  shares 
of  its  capital  stock,  of  the  par  value  of  $15,- 
250;  tbat  the  Indian  Coal  &  Mining  Com- 
pany had  no  knowledge  of  tbe  existence  of 
the  Alderscm  Coal  Company,  or  of  said  trans- 
action; that  long  thereafter,  In  April,  1911, 
tbe  Indian  Coal  ft  Mining  Company  condi- 
tionally consented  to  such  assignment  of  said 
lease,  on  the  back  thereof,  by  tbe  following 
indorsement: 

"Approval  of  Transfer. 

"Tke  above  and  foregoing  assignment  of  the 
within  lease  from  J.  W.  Cavanagh  to  F.  J.  Mc- 
Farland,  and  from  McFarland  and  J.  E.  Cav- 
anagh to  the  Alderson  Coal  Company,  of  Aider- 
son,  Okl.,  is  hereby  consented  to  and  approved, 
conditioned  tbat  the  Alderson  Coal  Company 
execute  and  maintain  in  flavor  of  the  Indian 
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Coal  ft  Wxdng  Compaaj,  a  ten  thousand  dol- 
lar surety  bond,  conditioned  tor  the  faithful  per- 
formance of  the  terms  of  the  said  lease  by  the 
Alderson  Coal  Company,  and  upon  failure  to 
give  and  mBintain  such  bond  the  consent  hereby 
given  to  said  transfer  and  assignment  may  be 
withdrawn,  and  the  said  J.  E.  Cavanagh  shall 
be  held  bound  according  to  the  original  lease. 
"Bone  this  14th  day  of  April,  1011.  Indian 
Coal  &  Mining  Company,  by  C.  R.  Craig,  Vice 
President  Attest:  J.  A.  Niehola,  Secretary. 
[SeaL]" 

That  no  bond^  was  ever  executed  by  the 
Alderson  Coal  Company,  and  that  no  other  or 
farther  consent  at  the  Indian  Coal  &  Mining 
Company  to  snch  assignment  was  ever  given, 
and  possession  of  the  property  covered  by 
said  lease  was  never  obtained  by  the  Aider- 
son  Coal  Company  with  the  knowledge  or 
consent  of  the  Indian  Coal  &  Mining  Com- 
pany ;  that  the  pretended  assignment  of  said 
lease  to  the  Alderson  Coal  Company  was 
void,  and  by  reason  thereof  said  company  nev- 
er aoqolred  any  interest  In  said  lease,  of  the 
value  of  116,250,  or  any  other  snm;  that  said 
company  did  not  receive  from  defendant,  or 
other  persons,  any  money,  labor  done,  or 
property  of  any  kind,  for  said  shares  of  Its 
stock,  and  had  not  received  back  said  stock; 
that  If  the  pretended  assignment  of  the  In- 
terest of  defendant  in  said  lease  had  been 
consented  to  and  approved  by  the  Indian 
Coal  &  Mining  Company,  the  Alderson  Coal 
Company  would  have  ttiereby  obtained  and 
had  a  valuable  asset,  worth  approximately 
$16,000,  out  of  which  the  plaintiff,  as  trustee 
in  bankruptcy,  could  have  realized  sufficient 
funds  to  pay  its  creditors  In  full;  "that  de- 
fendant herein  received  and  had  issued  to 
him  stock  of  the  Alderson  Coal  Company  In 
the  amount  of  306  shares  of  the  capital 
stock  of  said  company  at  |60  per  share,  of 
the  par  value  of  $16,260,  without  any  con- 
sideration whatever  being  paid  therefor  to 
the  Alderson  Coal  Company." 

1.  It  will  be  noted  that  it  is  not  speclflcally 
alleged,  and  plaintiff  does  not  In  his  brief 
insist,  that  defendant  was  the  owner  or  hold- 
er of  said  stock  of  the  Alderson  Coal  Com- 
pany at  the  commencement  of  this  action;  but 
recovery  Is  sought  by  reason  of  the  original 
issue  of  the  shares  to  him.  By  section  1263, 
R.  L.  1910,  it  is  provided: 

"E)ach  stockholder  of  a  corporation  is  individ- 
ually and  personally  liable  for  the  debts  of  the 
corporation  to  the  extent  of  the  amount  that  is 
unpaid  upon  the  stock  held  by  him.  Any  cred- 
itor of  toe  corporation  may  institute  joint  or 
several  actions  against  any  of  its  stockholders 
that  have  not  wholly  paid  for  the  capital  stock 
held  by  him,  and  in  such  action  the  court  must 
ascertain  the  amount  that  is  unpaid  upon  the 
stock  held  by  each  stockholder  and  for  which 
he  is  liable,  and  several  judgment  must  be  ren- 
dered against  each  in  conformity  therewith. 
The  liability  of  each  stockholder  is  determined 
by  the  amount  unpaid  upon  the  stock  or  shares 
owned  by  him  at  the  time  such  action  is  com- 
menced, and  such  liability  is  not  released  by  any 
subsequent  transfer  of  stock.  And  in  no  other 
case  shall  the  stockholders  be  individually  and 
personally  liable  for  the  debts  of  the  corpora- 
tion. The  term,  'stockholder,'  as  used  in  this 
section,  shall  apply  not  only  to  such  persons  as 


appear  by  the  books  of  the  corporation  to  be 
such,  but  also  to  every  eqnitable  owner  of  stock, 
although  the  same  appear  on  the  books  in  the 
name  of  another." 

In  aid  of  this  contention  that,  notwith- 
standing the  statute,  supra,  defendant  is  lia- 
ble to  the  creditors  of  the  bankrupt  corpora- 
tion, plaintiff  invokes  the  provisions  of  sec- 
tion 39,  art  0,  of  our  Constitution  (section 
266,  Williams'  Annotated  Constitution),  viz.: 

"No  corporation  shall  issue  stock  except  for 
money,  labor  done,  or  property  actually  receiv- 
ed to  the  amount  of  the  par  value  thereof,  and 
all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void,  and  the  Legislature  shall  pre- 
scribe the  necessary  regulations  to  prevent  the 
issue  of  fictitioua  stock  or  indebtedness." 

In  Webster  v.  Webster  Refining  Company, 
36  CHtl.  168,  128  Pac.  261,  47  L.  R.  A.  (N. 
S.)  687,  construing  the  foregoing  section  of 
the  Constitution,  this  court,  in  an  opinion  by 
Judge  Ames,  said: 

"The  evil  which  this  constitutional  ptovisioB 
was  designed  to  stop  was  the  so-called  practice 
of  watering  stock  of  a  corporation;  and  it  is 
both  our  duty  and  our  disposition  to  give  this 
statute  its  natural  construction — the  meaning 
which  its  words  plainly  disclose.  The  corpora- 
tion is  prohibited  from  issuing  stodc  except  for 
money,  for  labor  done,  or  for  property  actually 
received  to  the  amount  of  the  par  value  thereot 
These  words  liave  a  very  plain  signifioance. 
They  mean  just  what  they  say." 

The  manifest  purpose  of  the  framers  of  our 
Constitution  was  to  protect  the  public  against 
the  well-known,  deceitful,  and  fraudulent 
practice  indulged  by  some  corporations  of  is- 
suing shares  of  capital  stock  without  receiv- 
ing the  par  value  therefor  either  in  money 
or  its  equivalent  Obviously  it  was  intended 
by  the  section  quoted  to  provide  that  a  cor- 
poration should  receive,  and  the  shareholders 
to  whom  the  same  was  issued  should  be 
bound  for  the  full  par  value  of  its  stock,  thus 
making  the  assets  of  the  corporation  worth 
the  face  value  of  its  shares  of  stock  when 
issued.  The  Uabillty  thus  imposed  upon  one 
who,  by  accepting  corporate  stodc,  as  an 
original  diareholder,  obligates  himself  to 
pay  the  corporation  therefor  in  money,  labor 
done,  or  property  is  a  continuing  one,  at  least 
so  far  as  the  creditors  of  the  corporation  in 
good  faith  are  concerned,  and  is  not  dis- 
charged by  the  mere  transfer  of  such  stock 
to  an  Innocent  holder;  otherwise  one  who 
had  contributed  little  or  nothing  to  the  cap- 
ital stock  of  a  corporation  might  obtain 
shares  of  its  stock,  dispose  thereof  profitably, 
and  entirely  escape  liability  to  corporate 
creditors.  It  is  the  plain  duty  of  the  courts 
to  construe  and  enforce  this  provision  so  as 
to  render  it  effectively  remedial  of  the  evil 
against  which  it  is  directed. 

The  Texas  Constitution  contains  a  provi- 
sion in  language  almost  identical  with  that 
of  section  39,  art.  9,  of  the  Oklahoma  Con- 
stitution. In  construing  such  provision,  in 
an  action  by  a  creditor  of  an  insolvent  cor- 
poration against  a  stockholder,  the  Supreme 
Court  of  that  state  held:         ,  , 
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"One  rccdving  stock  In  a  corporation  for  H 
)Dsideration  forbidden  by  the  Constitution,  is 
able  to  ni  cieditors  for  the  face  value  of  his 

lares" 

-and  in  the  body  of  the  opinion  It  Is  said: 
"Section  0,  art.  12,  of  our  state  Constitution 
in  this  language :  'No  cotporation  shall  issue 
ock  or  bonds  except  for  money  paid,  labor 
)ne,  or  property  actually  received.'  The  pur- 
>ae  of  tne  convention  in  enacting  that  provir 
on  of  the  Constitution  was  to  secure  creditors 
I  well  aa  stockholders  of  corporations  against 
e  practice,  which  was  too  common,  of  corpo- 
tions  issniog  fictitious  stock  and  stock  upon 
I  insufficient  consideration,  whereby  the  actual 
pital  was  much  less  than  the  amount  repre- 
uted  by  the  shares  issued  and  sold  by  the  cor- 
'ratioo.  The  terms  in  which  this  section  of 
e  Constitntion  is  expressed  indicates  the  pnr^ 
se  that  the  assets  of  the  corporation  shonld 
something  substantial,  and  of  sach  a  char- 
ter that  they  could  be  snbjected  to  the  pay- 
!nt  of  claims  against  the  coriwration  as  well 
to  secure  the  shareholders  in  their  rights  in 
e  capital  stock."  (^Bear-Nester  Glass  Co.  ▼. 
itiexplo  Co.,  101  Tex.  431,  108  S.  W.  967, 
9  S.  W.  931,  16  L.  B.  A,  (N.  S.)  620. 
See,  also,  Mathls  t.  Prldtaam,  1  Tex.  Civ. 
p.  58,  20  S.  W.  1016. 

The  Constitution  of  Mlssonrl,  1876,  con- 
ns a  similar  provision.  In  Van  Cleve  v. 
rkey,  143  Mo.  109,  44  S.  W.  743,  42  L.  B. 
693,  It  la  said  by  the  Supreme  Court  of 
it  state: 

'Upon  a  review  of  all  the  eases  decided  by 
I  appellate  courts  of  this  state  since  the  adop- 
D  of  the  Constitntion  of  1876,  the  rulings  in 
of  which  will  be  found  to  be  in  harmony,  it 
impossible  to  escape  the  conviction  that  in 
3  state,  whatever  may  be  the  case  in  some  of 
other  states,  the  'American  trust  doctrine,' 
suggested  by  Mr.  Justice  Harlan,  has  indeed 
n  reinforced  by  its  Constitution  and  stat- 
s,  and  that  the  proposition  that  the  stock  of 
orporation  must  be  paid  for  'in  meal  or  in 
It,'  in  money  or  in  money's  value,  is  not  a 
:e  figure  of  speech,  hot  really  has  the  signif- 
ice  of  its  terms ;  it  may  be  paid  for  in  prop- 
7,  but  in  such  case  the  property  must  be  the 
'  equivalent  in  value  to  the  par  value  of  the 
;k  issued  therefor ;  that  it  is  the  duty  of  the 
;kholders  to  see  that  it  possesses  such  value ; 
t  when  a  corporation  is  sent  forth  into  the 
imercial  world,  accredited  by  them  as  pos- 
led  of  a  capital  in  money,  or  its  equivalent 
)roperty,  equal  to  the  par  value  of  its  capital 
k,  every  person  dealing  with  it,  unless  oth- 
ise  advised,  has  a  right  to  extend  credit  to 
a  the  faith  of  the  fact  that  its  capital  stock 
been  so  paid  for,  and  that  the  money,  or 
equivalent  in  propert]f,  will  be  forthcoming 
respond  to  their  legitimate  demands;  in 
•t  that  It  is  the  duty  of  the  stockholder,  and 
of  the  creditor,  to  see  that  it  is  so  paid." 

»e,  also,  Scovllle  v.  Thayer,  105  U.  S.  143, 
^.  Bd.  968 ;  Fogg  t.  Blair,  1S9  U.  S.  118, 
?tip.  Ct.  476,  85  li.  Bd.  104. 
]  2.  The  proposal  of  the  defendant  was 
ia  exchange  for  the  306  shares  of  stock 
B  issued,  fully  paid  up  and  nonassessable, 
,-ould  transfer  to  the  Alderson  Coal  Com- 
7-  his  undivided  one-half  Interest  In  the 

S 

Is  alleged  that,  although  the  306  shares 
lock,  were  issued  and  delivered  to  him, 
attempted  assignment  of  his  Interest  In 

lease  did  not  operate  to  transfer  the 
>.  for  the  reason  that  the  consent  of  the 
in  Coal  &  Mining  Company  thereto  was 


not  obtained,  and  therefore  the  Alderson 
Coal  Company  received,  and  the  defendant 
parted  -with,  nothing  on  account  of  the  issu- 
ance of  such  stock.  The  lease  from  the  In- 
dian Goal  &  Ifinlng  Company,  his  interest  ra 
which  defendant  assigned,  provides: 

"That  they  [defendant]  will  not  at  any  time 
during  the  term  hereby  grantedj  assign,  transfer 
or  sublet  their  interest  in  said  lease  without 
the  consent  of  party  of  the  first  part,"  and,  "it 
is  further  agreed  that,  should  the  party  of  the 
second  part  violate  any  of  the  covenants  of  this 
lease,  or  fail  for  the  period  of  thirty  days  to 
pay  the  stipulated  monthly  payment,  royalty 
provided  for  herein,  then  the  party  of  the  first 
part,  shall  be  at  liberty,  in  their  discretion,  to 
avoid  this  indenture  of  lease,  and  cause  the 
same  to  be  annulled,  when  all  the  rights,  fran- 
chises and  privileges  of  ^arty  of  the  second  part 
shall  cease,  and  end  without  further  proceed- 
ings." 

It  win  be  observed,  by  the  terms  of  the 
lease,  supra,  It  was  not  contemplated  that 
the  mere  assignment  thereof  by  Cavanagh, 
without  the  consent  of  the  Indian  Coal  ft 
Mining  Company,  should,  ipso  facto,  avoid 
the  same  and  forfeit  the  rights  of  all  par- 
ties thereunder;  but,  on  the  other  hand,  It 
was  expressly  provided  that  in  the  event  of 
such  assslgnment,  the  lease  might  be  avoided 
alone  at  the  Instance  and  In  the  discretion  of 
the  lessor.  It  Is  not  alleged  that  the  Indian 
Coal  A  Mining  Company  exercised  Its  right 
to  80  avoid  the  lease,  but,  on  the  contrary, 
It  is  specifically  alleged  that  It  did  consent  to 
the  assignment  as  made  by  Oavanagh  upon 
condition  that  the  Alderson  Coal  Company 
execute  and  maintain  a  bond,  and  that  upon 
the  failure  to  give  and  maintain  such  bond, 
the  consent  so  given  might  be  withdrawn 
and  Cavanagh  held  according  to  the  terms  of 
the  lease.  It  thus  appears  that  the  required 
consent  was  In  fact  given,  subject  to  the 
I)ower  of  the  lessor  to  withdraw  same  and 
hold  Cavanagh  personally  Uable.  That  such 
consent  was  ever  In  fact  withdrawn  or 
that  the  Indian  Coal  &  Mining  Company  took 
any  steps  looking  to  the  forfeiture  of  said 
lease.  Is  not  pleaded.  In  Jimes  ▼.  Moncrief- 
Cook  Co.,  26  OkL  866.  106  Fac;  408,  It  la 
held: 

"The  lessor  may  waive  a  breach  of  the  restric- 
tion against  the  assignment  or  subletting  impos- 
ed by  the  terms  of  the  lease.  In  which  event  the 
matter  stands  as  if  the  lessor  had  given  his  con- 
sent to  the  assignment  or  underletting. 

"(a)  A  clause  in  a  lease,  restricting  the  right 
of  the  lessee  to  assign  or  sublet  the  premises.  Is 
for  the  benefit  of  the  lessor,  and  can  be  set  up 
alone  by  him." 

In  Holman  v.  De  lin,  eta,  80  Or.  428,  47 
Pac.  708,  It  Is  said: 

"It  is  argued  that,  as  the  lease  contains  cov- 
enants against  an  assignment  or  a  subletting  by 
the  lessees  without  the  consent  of  the  lessors, 
it  was  rendered  void  by  reason  of  the  assign- 
ment find  the  occupancy  by  the  defendant  com- 
pany under  De  Lin ;  but  these  covenants  were 
made  for  the  benefit  of  the  lessors,  amd  It  was 
incumbent  upon  them  to  re-enter  in  order  to 
terminate  the  lease  or  revest  the  estate  in  them. 
•  •  •  It  is  not  shown  that  they  did  this,  and 
hence  were  not  revested  of  their  old  estate.." 
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8%t,  tiMO,  Ubo  Wo(rien  Oou  t.  Brown,  110 
Me.  88,  85  AtL  404;  Attachment  Company  ▼. 
Sewing  Machine  Co.,  83  lU.  App.  862 :  Id., 
2B  N.  B.  660 ;  Jones  on  Landlord  &  Tenant. 
I  496.  In  Garcia  ▼.  Onnn,  119  CaL  815,  51 
Fac.  684,  It  Is  said: 

"It  seems  to  be  the  law  that  where  there  is  a 
daase  in  the  lease  that  it  shall  not  be  assigned 
without  the  preTioas  consent  of  the  lessor,  and 
there  is  a  breach  of  the  covenant  not  to  assirai, 
the  lessor  has  only  the  option  to  forfeit  the 
lease  for  breach  of  the  condition,  and  that  the 
assignment  is  not  void,  but  passes  the  term,  and 
the  only  remedy  is  for  breach  of  the  corenant." 

"Attn:  such  a  breach  the  lessor  has  only  the 
option  of  forfeiting  the  lease  for  breach  of  con- 
dition, and  he  has  not  the  option  of  declaring 
the  assiniment  void."  Jones,  Landlord  &  Ten- 
ant, I  495. 

See,  also,  TUTany  on  Landlord  and  Tenant, 
I  162,  snbd.  "J." 

In  onr  opinion  it  cannot  be  ancceaBfnlly 
maintained  that  the  Alderson  Coal  &  Mining 
Company  Issued,  and  defendant  accepted,  its 
stock  In  violation  of  the  provisions  of  aecticm 
39,  art.  9,  of  the  Constitntlon,  tor  as  between 
It  and  defendant  the  assignment  of  said 
lease  was  duly  accepted,  was  valid,  and  op- 
erated to  pass  the  term ;  and  It  is  specifical- 
ly averred  that  the  Interest  of  defendant  In 
such  lease  was  In  fact  of  the  approximate 
value  of  the  stock  received  by  Mm  In  ex- 
change therefor.  The  Indian  Coal  A  Mining 
Company  alone  was  authorized  to  declare  a 
forfeiture  and  avoid- the  lease  for  breach  of 
the  covenant  not  to  assign  same  without  Ita 
consent;  and  in  the  light  of  the  facts  al- 
leged it  must  be  held  that  neither  the  Alder; 
s<m  Coal  Company,  nor  the  plaintiff  as  tnuh 
tee  in  bankruptcy,  may  set  np  the  breach  of 
such  covenant  in  avoidance  of  the  lease. 

[3]  It  follows  that  the  demarrer  was  prop- 
erly sustained,  and  the  Judgment  of  the  trial 
court  should  be  aflSrmed. 

PER  CURIAM.    Adopted  In  whole. 


HEDOPATH  v.  HUDSON  et  aL    (No.  7826.) 
(Supreme  Court  of  Oklahoma.    Oct.  17,  191S.) 

(SvOabm  ty  the  Court.) 

1.  HOIIXSTBAD   «=990— LlABTLrriKB    EnroKos- 
ABtK— COKBTITUTIONAI,  PeoVISIOW. 

The  homestead  exemption  in  the  Oklahoma 
ConstitntioD  (section  303,  Williams'  OkL  0>n8t.) 
protpcts  the  homestead  of  the  family  from  forc- 
ed sale  for  the  payment  of  debts  and  from  judg- 
ment liens,  except  for  the  purchase  money,  tax- 
es, and  work  and  material,  and  a  debt  created 
by  mortgage  executed  by  the  husband  and  wife. 
[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S|  128,  130-135 ;    Dec.  Dig.  «=»90.] 

2.  HOMKSTEAD   $=9128— TbANBFKB— RiOHIB  OF 
PURCHASEBS. 

The  homestead  may  be  sold  and  conveyed 
by  the  husband  and  wife  jointly,  and  the  pur- 
chasers will  take  the  title  free  and  clear  from 
all  judgment  liens  or  debts,  except  those  enn- 
merated  in  the  homestead  exemption  clause  of 
the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §g  224-232;    Dec.  Dig.  «=>128.] 


8.  HomsTXAD  «s>66— nzranT— VAiiOx. 

Under  section  802,  Williams'  Ann.  Const, 
the  limitation  in  value  to  $6,(XK),  placed  on  the 
nrban  homestead,  does  not  apply  to  the  rural 
homestead,  and  the  rural  homestead  is  exempt 
from  forced  sale  without  regard  to  its  value. 

[ESd.  Note.— For  other  eases,  see  Homestead, 
Gent  Dig.  IS  93,  06,  07;    Dec.  Dig.  <»5>66.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  (Tout,  CaMo  County; 
Will  Linn,  Judge. 

Action  by  J.  F.  Hudson  and  another  against 
M.  B.  Hedgpath.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Louie  B.  McKnight,  of  Anadarko,  for  plain- 
tiff In  error.  Bristow  &  McFayden,  of  Ana- 
darko, for  defendants  in  error. 

GALBRAITH,  C.  This  was  an  action  for 
an  injunction  to  restrain  the  sale  of  real 
estate  on  execution.  Wm.  F.  Meana  and 
Mattle  L.  Means  were  the  owners  of  160 
acres  of  land  in  Caddo  county,  and  resided 
upon  the  same  as  their  homestead.  The 
plaintiff  In  error,  M.  B.  Hedgpath,  sued  them 
in  an  action  of  debt  and  secured  a  Judgment 
This  judgment  was  unsatisfied,  and  the 
Means  sold  their  homestead,  and  it  was 
conveyed  to  the  defendants  In  error.  Hedg- 
path caused  an  execution  to  be  issued  upon 
his  Judgment  and  levied  upon  the  land,  and 
caused  the  same  to  be  advertised  for  sale. 
The  owners  of  the  land  brought  action  to 
restrain  the  sale.  The  Judgment  creditor 
answered  In  this  action,  admitting  the  sale 
and  conveyance  of  the  land,  but  contended 
tbAt  It  was  of  the  value  of  $10,000,  and  that 
the  excess  in  the  valuation  of  the  homestead 
above  $6,000  was  subject  to  his  Judgment 
lien  and  the  payment  of  his  debt  A  de- 
murrer was  Interposed  to  the  answer  and 
sustained.  To  review  that  ruling  the  cause 
has  been  appealed  to  this  court 

[S]  The  one  assignment  of  error  is  wheth- 
er or  not,  under  the  Constitution  of  the 
state,  the  homestead  in  the  country  is  limited 
in  value  to  $5,000.  Section  1,  art  12,  of  the 
Constitution  (section  802,  Williams'  Ckinst). 
reads  as  follows: 

"The  homestead  of  any  family  io  tills  state, 
not  within  any  dty,  town  or  village,  shall  con- 
sist of  not  more  than  one  hundred  and  sixty 
acres  of  land,  which  may  be  in  one  or  .more 
parcels,  to  be  selected  by  the  owner.  The  home- 
stead within  any  city,  town,  or  village,  owned 
and  occupied  as  a  residence  only,  shall  consist 
of  not  exceeding  one  acre  of  land,  to  be  aeleeC- 
ed  by  the  owner:  Provided,  that  the  same  shall 
not  exceed  in  value  the  sum  of  five  thousand 
dollars,  and  in  no  event  shall  the  homestead  be 
reduced  to  leas  than  one-quarter  of  an  aere, 
without  regard  to  value;  and  provided  further, 
that  in  case  said  homestead  u  used  for  both 
residence  and  business  purposes,  the .  homestead 
interests  therein  shall  not  exceed  in  value  the 
sum  of  five  tiiousand  dollars:  Provided,  that 
nothing  in  the  laws  of  the  United  States,  or  any 
treaties  with  the  Indian  Tribes  in  the  state, 
shall  deprive  any  Indian  or  other  allottee  of  the 
benefit  of  the  homestead  and  exemption  laws  of 
the  state:  And  provided  further,  mat  aay  tSB»- 
porary  renting  of  the  homestead  shall  not  chans* 
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the  oharaeter  «t  tt»  Mine  whm  bo  oAer  koine- 
stead  hag  been  acqidred.'' 

It  will  be  ebeerTed  that  two  elaBsea  or 
kinds  of  homesteads  are  provided  for  In  tbe 
above  section ;  one  In  tbe  country,  mral,  tlie 
other  In  tbe  dty,  town  or  village,  urban. 
The  flrst  sentence  In  the  seotloa  defines  tbe 
rural  homestead,  prescribing  its  area,  but 
does  not  fix  any  limitation  on  Its  value.  The 
second  sentence  in  the  section  and  the  two 
provisos  therein  contained  leter  to  the  urban 
homestead,  and  a  maximum  valuation  la 
placed  tbereon.  *The  tbtrd  proviso  in  tbe 
section  extends  the  benefit  of  Ote  bomestead 
exemptions  to  Indian  allottees.  The  fourth 
prot-iso  obviously  refers  to  both  kinds  of 
homesteads. 

It  Is  scarcely  necessary  to  r^er  to  the  rules 
of  construction  in  order  to  ascertain  the  mean- 
ing of  the  above  section  of  the  Constltatl<», 
since  its  meaning  la  reasonably  clear  upon 
its  face.  However,  if  reference  is  made  to 
tbe  debates  of  the  constitutional  convention 
when  this  section  was  under  considerBtlon, 
conclusive  evidence  will  be  found  tbat  it  was 
the  express  purpose  of  tbe  convention  to 
leave  the  mral  homestead  without  restric- 
tion as  to  valuation,  and  to  place  a  llmltatloo 
only  on  the  value  of  the  urban  homestead. 
The  reason  given  for  this  apparent  discrim- 
ination in  fdvor  of  the  rural  over  the  urban 
homestead  was  tbe  great  value  that  dty  home- 
steads might  attain  under  favorable  condi- 
tions, and,  if  unrestricted  In  value,  the  op- 
portunity thereby  afforded  the  dishonest  debt- 
or to  defraud  bis  creditors. 

Whatever  may  be  said  of  the  sufficiency 
of  the  reason  given  for  limiting  the  value  of 
one  kind  of  homestead  and  leaving  the  other 
one  without  Umitation  as  to  value  the  court 
has  nothing  to  do.  That  was  a  matter  of 
public  policy,  clearly  within  the  jurisdic- 
tion of  the  constitutional  convention,  and  the 
only  thing  tbe  court  has  to  do  when  the 
question  is  raised  is  to  ascertain  with  cer- 
tainty, if  possible,  the  intention  of  the  fram- 
ers  of  tbe  Ck)nstltTitlon  and  to  so  declare  It 
In  this  Instance  there  seems  to  be  no  doubt 
that  it  was  the  intention  of  the  framers  of 
the  Constitution  that  there  should  be  no 
limitation  of  value  on  tbe  rural  bomestead. 
Section  803,  Williams*  Okl.  Const.,  protects 
tbe  homestead  from  forced  sale  except  for 
debts  therein  specified. 

[1,2]  In  the  case  of  Oray  v.  Deal  et  al., 
ISl  Pac.  206,  it  was  decided  that  the  bome- 
stead was  exempt  from  Judgment  lien  for 
debts  other  than  those  enumerated  In  sec- 
tion 303,  and  that  the  homestead  might  be 
sold  and  dear  title  conveyed  free  from  all 
otber  judgment  liens.  The  second  and  third 
paragraphs  of  the  syUabus  In  that  case  are 
as  follows: 

The  homestead  exemption  in  the  Oklahoma 
ConstitutioD  (section  SOS,  Williams'  Okl.  C4»iat) 
protects  the  bomestead  of  the  family  from  forc- 
ed sale  for  the  payment  of  debts  and  from  judg- 


ment liens,  except  for  tbe  powbase  mon^,  tax- 
es, and  woric  and  material,  and  a  debt  created 
by  mortgage  executed  by  husband  and  wife. 

"The  homestead  may  be  sold  and  conveyed  by 
the  husband  and  wife  jointly,  and  the  purchas- 
ers wUI  take  the  title  free  and  dear  from  all 
judgment  liens  or  debts,  except  those  enumer- 
ated in  the  homestead  exemption  clause  of  the 
Constitution." 

We  conclude  that  the  trial  court  was  right 
in  sustaining  the  demurrer  to  the  answer  in 
the  Instant  case,  and  that  the  exceptions 
should  be  overruled,  and  the  Judgment  ap- 
pealed from  afllrmed. 

PEB  ODBIAM.     Adopted  In  whole. 


HART  et  aL  v.  NBW  8TATD  BANE. 

(No.  8060.) 

(Supreme  Court  of  Oklahoma.     Oct.  10,  1810. 

Behearing  Denied  Oct  81,  1910.) 

(Byllaiut  ky  the  OourtJ 

Apfkai.  and  Bbrob  «=>567(1)  —  Becqbd  — 
CABE-IlIADl^— TnrE  ros  Sxttlkubnt. 
In  the  absence  of  a  waiver  by  defendant  in 
error,  a  case-made,  settled  and  signed  before 
the  expiration  of  the  time  allowed  for  suggest-' 
ing  amendments,  is  a  nullity,  and  confers  no 
jurisdiction  upon  the  Supreme  Court  to  re- 
view alleged  errors  presented  thereby. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2S1S-2618,  2620^2522: 
Dec  Dig.  «=»667(1).] 

Error  from  District  Court,  Woodward  Coun- 
ty;  James  B.  CuIUson,  Judge. 

Action  between  Essie  Hart  and  others  and 
the  New  State  Bank.  From  the  judgment, 
Essie  Bart  and  others  bring  error.  Dis- 
missed. 

C.  W.  Herod,  of  Woodward,  and  B.  C  Gray, 
of  Higglns,  Tex.,  for  plaintiffs  in  error. 
Cbas.  B.  Alexander,  of  Woodward,  for  de- 
fendant In  error. 

PEB  CUBIAM.  Motion  to  dismiss  appeal 
berdn  Is  based  upon  the  ground  that  the 
case-made  was  signed  and  settled  before  the 
expiration  of  the  time  given  defendant  in 
error  to  suggest  amendments.  The  order 
overruling  motion  for  new  trial  and  from 
which  this  appeal  is  taken  was  made  on  Oc- 
tober 29,  1915,  and  plaintiffs  In  error  were 
granted  "90  days'  additional  time"  within 
which  to  make  and  serve  case-made,  10  days 
allowed  defendant  in  error  for  suggesting 
amendments,  and  the  casemade  to  be  settled 
and  signed  uiwn  5  days'  notice.  In  pursuance 
to  this  order,  plaintiffs  in  error  had  100  days 
in  addition  to  the  16  days  allowed  by  statute, 
making  in  all  115  days,  within  whldi  to  serve 
case-made  and  for  the  suggestion  of  amend- 
ments thereto;  the  time  expiring  on  Febru- 
ary 21, 1916.  The  time  for  suggesting  amend- 
ments to  case-made  by  defendant  in  error  be- 
gan to  run  on  February  11th,  and  expired 
on  February  21st  The  case-made  was  serv- 
ed upon  defendant  in  error  on  the  listh  day 
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of  November,  1916,  and  notice  that  the  case- 
made  would  be  presented  to  the  trial  judge 
tor  settling  and  signing  on  the  lltb  day  of 
February,  1016,  was  served  upon  defendant 

In  error  on  the day  of ,  1916. 

The  case-made  was  signed  and  settled  on  Feb- 
ruary 11,  1916.  It  therefore  clearly  appears 
that  the  case-made  was  signed  and  settled 
before  the  expiration  of  the  time  given  de- 
fendant In  error  to  suggest  amendments,  and 
upon  authority  of  Frey  y.  McCune  et  al.,  153 
Pac.  109,  Cummlngs  v.  Tate,  147  Pac  304, 
and  Memphis  Steel  Const.  Co.  v.  Hutchinson, 
147  Pac.  771,  the  case-made  is  a  nullity,  and 
confers  no  Jurisdiction  upon  this  court  to  re- 
view alleged  errors  presented  thereby. 
The  appeal  is  therefore  dismissed. 


LEEPX2R  BBOa  I/UlfBEB  CO.  ▼.  ODNTER. 

(No.  7807.) 
(Supreme  Court  of  Oklahoma.    Oct  17,  1916.) 

(Svtiahui  bv  the  Court.) 

OONTBAOTS   «=»214^-OoNsrBtroTiow— StTBjBcrr- 

Mattbb. 
Contract  examined,  and  it  ia  heUt,  tbRt  no 
liability  was  created  against  Ounter   until  he 
collected   the  note,   and   the  demurrer  to  the 
petition    properly   sustained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  980-095;  Dec  Dig.  <8s»214.] 

Commissioners'  Opinion.  Division  No.  S. 
Error  from  District  Court,  Olclahoma  Coun- 
ty ;  George  W.  Clark,  Judge. 

Action  by  the  Leeper  Brothers  Lamber 
Company  against  (Charles  W.  Gnnter.  Judg- 
ment for  defendant,  and  plaintiff  brings  eiv 
ror.    Affirmed. 

Giddings  &  Dortch,  of  Oklahoma  City,  for 
plaintiff  in  error.  Stephen  C.  Treadwell  and 
William  P.  Harper,  both  of  Oklahoma  City, 
for  defendant  in  error. 

HOOKER,  C.  In  May,  1012,  Hathaway 
Harper,  being  indebted  to  Leeper  Bros.  Lum- 
ber Ciompany,  a  corporation,  attempted  to 
secure  the  same  by  entering  into  the  follow- 
ing contract  with  said  company,  the  essential 
part  of  it  being  as  follows: 

"Daring  the  month  of  April,  1012,  policy  No. 
609094,  Patterson,  having  oeen  converted  from 
tbe  term  plan  to  the  ordinary  life  plan  by  party 
of  the  first  part,  the  commiBsion  arising  from 
said  conversion  being  due  party  of  the  first 
part,  upon  payment  liein^  made  by  L.  E.  Patter- 
son of  the  amount  required  to  make  said  con- 
version, either  to  be  paid  within  30  days  from 
the  date  of  this  instrument,  or  if  note  be  given 
by  said  Patterson,  payable  to  Chas.  W.  Gun- 
ter,  or  the  Penn  Mutual  Life  Insurance  Com- 
pany, said  note  maturing  on  or  before by 

November  1,  1912,  and  party  of  the  first  part 
being  desirous  of  assigning  said  commission  due 
thereunder,  not  to  exceed  $170  to  the  party  of 
the  second  part,  delivers  to  the  party  of  the 
second  port  the  said  amount  of  commission  on 
the  date  as  above  written. 

"It  is  further  understood  and  agreed  that  C. 
W.  Gunter,  or  the  Penn  Mutual  Life  Insurance 
Company,  is  hereby  directed,  upon  payment 
of  the  above  amount  by  the  said  Patterson,  to 


pay  and  deliver  to  die  said  party  of  the  second 
part  the  above  amount" 

At  the  bottom  of  whldi  appears  the  follow- 
ing acceptance: 

"I  accept  the  above  as  per  conditions  there- 
in  expressed.  Chaa.   W.   Gunter." 

In  the  bill  of  particulars  filed  herein  It 
la  aUeged  that  the  said  Patterson  executed 
a  note  for  the  amount  of  said  oommiaslon  to 
said  Hari)er,  and  delivered  the  same  to  the 
defendant,  Gunter,  who  accepted  said  note 
and  still  retains  the  same,  and  that  by  rea- 
son thereof  the  liability  n&med  in  said  con- 
tract accrued  to  the  plaintiff  in  error  and 
against  said  Gunter.  In  other  words,  the 
contention  of  the  plaintiff  in  error  that  the 
mere  acceptance  of  this  note  executed  by 
Patterson  to  Gunter  for  the  commission  due 
to  Harper  on  said  Insurance  policy  and  the 
retention  thereof  made  Ounter  Immediately 
liable  to  the  plaintiff  In  error,  whether  said 
note  was  ever  collected  by  Gnnter.  In  this 
contention  we  cannot  agree.  The  contract 
as  we  construe  it,  is  unambiguons,  and  it 
has  but  one  meaning.  The  provlslcNi  of  the 
first  paragrraph  was'  merely  reciting  the  op- 
tion which  permitted  Patterson  either  to  pay 
the  premium  within  80  days,  or  to  execute  a 
note  therefor  to  Gunter  or  the  Penn  Mntnal 
Life  Insnranoe  Comi>any.  The  second  para- 
graph, which  to  our  minds  clearly  expresses 
the  Intention  of  the  parties  at  the  time,  directs 
Gunter,  upon  payment  of  the  above  amount 
by  the  said  Patterson,  to  pay  and  deliver 
said  amount  to  said  party  of  the  second  part 
As  we  view  this  contract,  no  liability  was 
created  against  Gnnter  until  be  collected  this 
note;  and,  inasmuch  as  the  bill  of  particu- 
lars does  not  allege  that  be  has  collected  It 
we  are  of  opinion  that  the  demurrer  was 
properly  sustained. 

The  Judgment  of  the  lower  court  Is  affirmed. 

PER  ODRIAM.    Adopted  In  whol& 


DAT  et  al  V.  CHARLTON  et  aL    (No.  6304.) 
(Supreme  Court  of  OUahbma.    Oct  17,  Um.) 

(St/llabut  ly  the  Court.) 

1.  Indians  $»15(2)— Lands— Assigniiknt  or 
Royalties— "Valid  ITT. 

An  attempted  assignment,  by  a  full-blood 
Cherokee  Indian,  of  accruing  royalties  under  t 
departmental  oil  and  gas  lease  upon  his  allot- 
ment, is  void,  unless  such  assignment  be  approv- 
ed by  the  Secretary  of  the  Interior. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  S  30;    Dec.  t)ig.  «=»15(2).] 

2.  Assionxxntb  «=350(2)— EQtTiTABLBAasiaH- 
MENT- What  OONSTITUTES. 

An  order  or  request  in  writing  upon  a  third 
person  to  deliver  to  the  maker  thereof  for  Ids 
indorsement  certain  checks  thereafter  to  be 
drawn  against  an  accruing  fund  of  the  maker 
in  the  hands  of  another,  such  checks,  after  t«- 
ceiving  such  indorsement,  to  be  delivered  by  an- 
otiier  third  person  to  the  beneficiary  of  such  or^ 
der  or  reqaest,  does  not  operate  aa  an  equita- 
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>le  assignment  of  th«  fund  agalnot  wUch  such 
:beckii  are  to  be  drawn ;  the  maker  of  the  order 
ir  request  not  baviitK  relinqnished  fuQ  control 
>Ter  such  fond. 

[Ed.  Note.— For  other  eaaea,  see  Assignmenta, 
>nt.  Dig.  H  &»-105;  Dec.  Dig.  «s»!S0(2).] 

Commissioners'  Opinion.  Diylslon  Mo.  8. 
Error  from  District  Court,  Washington  Coun- 
ty;  R.  H.  Hndsttn,  Judge. 

Action  by  J.  R.  Charlton  against  Katie 
Day  and  others.  Judgment  for  plaintiff 
against  all  the  defendants,  and  for  Katie 
Day  for  contribution  from  defendant  C.  M. 
Eeefer.  Defendants  Katie  Day  and  others 
3ring  error,  and  defendant  Keefer  brings 
srror  by  cross-petition  against  the  other  par- 
ties. Berersed  and  remanded,  with  direc- 
tions. 

Geo.  S.  HlU  and  P.  A.  Sompayrac,  both  of 
BartlesvlUe,  tor  plalntlfl  In  error  Day.  H. 
n.  Mongomoy,  of  BartlesTlIle,  for  plaintUf 
In  error  Keefer.  James  A.  Veasey  and  J.  P. 
D'Meara,  both  of  Tulsa,  for  defendant  in  er- 
ror Charlton. 

JOHNSON,  O.  This  suit  was  commenced 
in  the  district  court  of  Washington  county 
by  J.  R.  Charlton,  defendant  in  error,  as 
plaintitC,  against  James  Day,  Katie  Day,  and 
C.  M.  Keefer,  plaintiffs  in  error,  and  the 
Prairie  Oil  &  Gas  Company,  defendant  in 
3rror,  as  defendants.  The  material  facts  are 
IS  follows,  Tiz.: 

Harrison  Day,  a  full-blood  Cherokee  Indi- 
m,  during  his  lifetime,  received  as  a  portion 
>f  his  allotment  as  a  Cherokee  citizen  80 
teres  of  land  described  in  the  petition  of 
plaintiff.  On  October  15, 1909,  the  said  allot- 
:ee,  as  lessor,  executed  to  William  V.  Thrares 
ind  Alex  Lewis,  as  lessees,  an  oU  and  gas 
ease  upon  the  said  lands,  reserving  to  the 
essor,  as  royalties  under  such  lease,  12^ 
)er  centum  of  the  gross  proceeds  of  all  crude 
>11  which  might  be  produced  from  such  lands 
inder  the  said  lease.  This  lease  was  ap- 
)roved  by  the  Secretary  of  the  Interior  of 
he  United  States.  The  Interests  of  the 
essees  were  subsequently  assigned  to  one 
fohn  A.  Bell,  the  assignments  being  approved 
>y  the  Secretary  of  the  Interior.  Under  the 
ease,  the  land  was  prospected  and  became 
>roductlTe  of  crude  oil  in  paying  quantities. 
Che  part  of  the  oil  produced  from  the  lease, 
rblch  represented  the  royalties  of  lessor, 
v&s  run  into  the  pipe  lines  of,  and  purchased 
•y,  the  defendant  the  Prairie  011  &  Gas  Com- 
>any,  the  latter  company  during  the  llfe- 
Ime  of  the  allottee  paying  the  proceeds 
hereof  in  money  to  the  United  States  Indian 
superintendent,  at  Muskogee,  Okl.,  to  be 
landled-and  disbursed  by  such  Indian  super- 
ntcndent  under  the  rules  of  the  Department 
>t  the  Interior,  in  accordfince  with  the  pro- 
islons  of  the  lease.  During  the  year  1911, 
larrison  Day  was  prosecuted  upon  various 
rlminal  charges,  and  was  represoated  In 
be   criminal   cases   by   the  plalntlfl  J.   R. 


Charlton,  who  Is  an  attorney  at  law.  Upon 
October  30,  1911,  as  a  method  of  providing 
for  the  payment  of  the  attorney's  fees  of  the 
said  Charlton  In  such  criminal  causes,  the 
said  Harrison  Day  executed  an  Instrument 
In  writing,  which  is  as  follows: 

"I,  Harrison  Day,  of  lawful  age,  a  citizen  of 
Washington  county,  Okl.,  being  first  duly  sworn, 
according  to  law,  depose  and  say  that  I  am  a 
full-blood  Delaware  Indian,  regularly  enrolled  as 
a  citizen  of  the  Cherokee  Nation;  that  I  am  the 
owner  of  80  acres  of  land,  included  In  the  ap- 
proved oil  and  gas  mining  lease  from  which  there 
will,  from  time  to  time,  accrue  certain  royalties. 

"I  further  state  that  there  have  been  filed 
against  me  in  the  district  court  of  Washington 
county,  Okl.,  four  felony  charges;  that  I  was 
tried  upon  one  of  said  charges,  and  convicted  and 
sentenced  to  serve  a  term  of  10  years  in  the 
Oklahoma  State  Penitentiary,  at  McAlester,  said 
sentpnce  being  the  minimum  sentence  for  the 
charge  upon  which  I  was  convicted. 

"I  fnrther  state  that  for  a  certain  considera- 
tion, my  attorney,  Mr.  J.  R.  Charlton,  has  suc- 
ceeded in  having  the  three  felony  charges  against 
me  dismissed,  so  that  when  my  sentence  expires, 
X  will  be  discharged  from  the  state  prison  with 
no  charge  against  me. 

"I  acknowledge  indebtedness  to  my  attorney, 
Mr.  J.  R.  Charltqn,  for  services  rendered,  in  the 
sum  of  $1,000.  In  order  to  make  payment  of 
said  indebtedness,  I  respectfully  request  the  Unit- 
ed States  Indian  superintendent  of  the  Indian 
agency,  Muskogee,  Okl.,  and  the  cashier  of  said 
agency,  to  mail  all  vouchers  and  checks  repre- 
senting oU  royalties  on  my  land,  to  the  district 
Indian  agent  at  McAlester,  Okl.;  that  said  dis- 
trict agent  may  obtain  my  signature  thereto  and 
transmit  said  diecks  to  my  attorney,  J.  R.  Charl- 
ton, of  Bartlesville,  Okl.,  this  procedure  to  con- 
tinue nntil  the  full  amount  of  the  above-mention- 
ed fee  of  $1,000  is  paid. 

"I  further  state  that  I  make  this  statement  on 
my  own  free  will  and  in  the  presence  of  Frank 
B.  Long,  district  Indian  agent 

"[Signed]    Harrison  Day. 

"Witnesses:  Smith  LonsberrTi  Bartlesville, 
Okl.    John  McMuUen,  BarUesviile,  Okl." 

The  above  Instrument,  together  with  a 
favorable  report  ther^n  by  the  local  United 
States  district  Indian  agent  at  Nowata,  Okl., 
was  nied  by  the  said  Charlton  with  the 
United  States  Indian  superintendent,  at 
Muskogee,  OkL,  who  wrote  to  Charlton,  ac- 
knowledging receipt  of  the  Instmment  and 
report,  the  letter  of  the  Indian  superintend- 
ent containing  the  following  expression,  viz.: 

"Yon  are  advised  that  in  accordance  with  this 
report,  the  policy  herein  outlined  (referring  to 
the  directions  of  the  allottee  contained  in  the 
written  instrument  of  the  allottee)  will  be  follow- 
ed in  future  and  as  rapidly  as  the  royalties  ac- 
crue, the  signature  of  the  indorsement  of  the 
lessor  will  be  obtained  on  the  checks  and  the 
same  will  be  forwarded  to  you."  (Parentheses 
ours.) 

In  pursuit  of  the  plan  outlined  in  t^e  Har- 
rison Day  agreement  and  the  letter  of  the 
Indian  superintendent,  the  Indian  superin- 
tendent, during  the  lifetime  of  Harrison  Day, 
forwarded  checks  for  these  royalties  to  the 
local  Indian  agent  at  McAlester,  OkL,  whero 
Harrison  Day  was  confined  In  the  state  pen- 
itentiary, for  the  indorsement  of  Day.  Day, 
at  first  refused  to  sign  any  of  the  checks  for 
delivery  unless  be  should  be  turned  out  of         j 
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priCbn.  The  Indian  tigiat  Informed  Charl- 
ton of  this  refosal,  and  advised  him  to  go  to 
McAlester  and  take  the  matter  np  In  person 
with  Day.  Charlton  went  to  McAlester  and 
saw  Day,  and  as  a  result  of  this  conference, 
Day  Indorsed  a  part  of  the  checks,  upon 
which  $200  was  paid  to  Charlton.  However, 
Charlton  did  not  collect  the  fall  face  value  of 
these  checks,  and  Day  did  not  Indorse  all  of 
the  diecks,  but  refused  to  do  sa  The  $200, 
above  mentioned  was  the  only  amount  col- 
lected by  Charlton  during  the  lifetime  of 
Day. 

Subsequently,  Harrison  Day  died  Intestate, 
leaving  as  his  sole  heirs  at  law  the  plalntlSa 
In  error  James  Day  and  Katie  Day,  his  fa- 
ther and  mother,  respectively,  who  Inherited 
each  an  undivided  one-half  Interest  In  this 
land.  By  warranty  deed.  Joined  In  by  bis 
wife,  Katie  Day,  James  Day  conveyed  his 
undivided  one-haJf  Interest  In  the  land  to 
the  plalntia  In  error  0.  M.  Keefer.  After  the 
death  of  the  allottee,  the  Department  of  the 
Interior  released  Its  supervision  of  the  lease, 
and  the  Prairie  Oil  &  Gas  Company  contin- 
ued to  run  the  royalty  oll^rongh  Its  pipe 
lines,  paying  the  prioceeds  to  the  then  own- 
ers of  the  fee  In  the  land.  This  suit  was 
brought  by  the  plaintiff  Charlton,  on  the  pur- 
ported alignment  from  Harrison  Day,  the 
allottee,  to  compel  an  accounting  and  pay- 
ment out  of  the  accruing  royalties  of  the 
unpaid  part  of  his  fee  under  the  contract 
with  the  allottee.  Prior  to  the  suit,  the  ad- 
ministrator of  the  deceased  allottee  paid  to 
Charlton  the  sum  of  $110,  leaving  a  balance 
on  the  attorney  fee  of  $690,  due  at  the  time 
of  the  beginning  of  the  action.  It  was 
agreed  that  C.  M.  Keefer  was  an  innocent 
purchaser  of  the  James  Day  Interest  In  the 
land,  without  notice  of  the  Harrison  Day 
purported  assignment 

The  lower  court  ordered  an  accounting, 
adjudged  that  the  unpaid  part  of  the  attor- 
ney's fee  be  paid  out  of  the  Interest  of  Katie 
Day  in  the  royalties,  and  that  defendant 
Keefer  contribute  to  tiie  payment  of  the  fee 
in  a  sum  equivalent  to  the  part  thereof  due 
out  of  bis  interest  In  the  royalties.  Katie 
Day,  James  Day,  and  O.  M.  Keefer  appeal 
from  the  general  Judgment,  and  Keefer  ap- 
peals by  separate  cross-petition  In  error  from 
the  part  of  the  Judgment  ordering  contribu- 
tion by  himself. 

It  is  contended  by  plaintiffs  in  error:  (1) 
That,  If  the  Harrison  Day  writing,  by  its 
terms,  constituted  what  ordinarily  In  law 
is  an  assignment.  It  was  not  approved  by  the 
Secretary  of  the  Interior,  and  therefore  was 
void  as  being  violative  of  the  restrictions 
Imposed  upon  said  land  by  the  acts  of  Con- 
gress; and  (2)  that  the  said  writing  was  not 
in  Its  terms  an  assignment.  We  are  of  the 
opinion  that  both  contentions  are  correct 

[1]  1.  It  was  contended  by  plaintiffs  In  er- 
ror that  the  Harrison  Day  writing,  if  In  its 
terms  an  assignment,  was  void  for  tbe  reft- 


son  that  it  was  not  approved  by  the  Secreta- 
ry of  the  Interior.  The  act  of  Congress  of 
May  27,  1908  (35  Stat  312,  c.  199)  which 
removed  certain  restrictions,  and  reimposed 
and  continued  other  restrictions,  upon  the 
lands  of  allottees  of  the  Five  Civilized  Tribes, 
of  which  the  Cherokee  Tribe  Is  one^  contained 
the  following  provision,  viz.: 

"•  •  •  All  allotted  lands  of  enroUed  fnll 
bloods,  and  enrolled  mixed  bloods  of  three-quar- 
ters or  more  Indian  blood,  inelodiag  minors  of 
snch  degrees  o<  blood,  shall  not  be  subject  to 
alienation,  contract  to  sell,  power  of  attorney,  or 
any  other  incumbrance  prior  to  April  twenty- 
sixth,  nineteen  hundred  and  thirty-one,  except 
that  the  Secretary  of  tbe  Interior  may  remove 
such  restrictiona,  wholly  or  in  part,  under  such 
rules  and  regulatioBS  concerning  terms  of  ask 
and  disposal  of  the  proceeds  for  the  benefit  of  the 
respective  Indians  as  he  may  prescribe."  Sec- 
tion 1. 

The  same  act  further  provided  that  leases 
of  restricted  lands  for  oil,  gas,  or  other  min- 
ing purposes,  might  be  made,  with  tlie  ap- 
proval of  tbe  Secretary  of  the  Interior,  un- 
der rules  and  regulations  provided  by  the 
Secretary  of  the  Interior,  and  not  otherwise. 
Under  this  act  It  la  clear  that  Harrison  Day, 
being  a  full-blood  Cherokee  Indian,  could 
neither  convey  nor  incumber,  nor  lease  for 
oU  and  gas  purposes  any  part  of  .bis  allot- 
ment without  the  approval  of  tbe  Secretary 
of  the  Interior.  In  this  case,  we  are  called 
upon  to  determine  whether,  aXter  leasing  his 
lands  for  oil  and  gas  mining  purposes,  with 
the  approval  of  the  Secretary  of  the  Interior, 
he  could  then  assign  the  royalties  to  accrue 
under  such  lease  without  the  approval  of 
the  Secretary  of  the  Interior.  Under  the 
acts  of  Congress  providing  for  methods  of 
dealing  with  allotted  lands  of  the  members 
of  the  Quapaw  Nation  of  Indians,  a  Quapaw 
Indian  was  restricted  from  alienating  his 
land,  but  was  permitted  to  lease  his  lands 
for  mining  purposes  for  a  term  of  ten  years, 
without  the  supervision  of  any  governmental 
agency. 

In  the  case  of  the  United  States  v.  Noble, 
decided  upon  AprU  5,  1915,  237  U.  S.  74,  35 
Sup.  Ct  532,  69  L.  Ed.  844,  the  Supreme 
Court  of  the  United  States  held  that  the 
royalty  reservation  in  an  oil  and  gas  lease  of 
a  Quapaw  Indian  was  a  part  of  the  fee  in  the 
land,  and  that  the  Indian  lessor  was  without 
power,  under  the  congressional  restriction 
upon  alienation  of  the  fee,  to  assign  sudi 
royalties,  without  the  approval  of  the  Sec- 
retary of  the  Interior.  In  that  case,  tbe 
principle  was  enunciated  that  rents  and  roy- 
alties to  accrue  on  snch  a  lease  are  profits 
issuing  out  of  the  land,  and  as  such  are  a 
part  of  the  restricted  estate  remaining  In 
the  Indian  allottee.  The  estate  or  Interest 
represented  by  tbe  royalties,  and  reserved  by 
the  lease  to  the  lessor,  was  held  to  be  re- 
stricted and  nnanlgnable  by  tbe  Indian 
lessor,  without  the  approval  of  the  Secretary 
of  the  Interior,  altbouijh  tbe  original  crea- 
tion of  tbe  lenee^  leasehold  estate  was  wlth- 
oat  testrieUon.  The  oondudia  of  Cbp  8«- 
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'erne  Court  of  the  United  States  In  the 
able  Case  was  contrary  to  tbe  earlier  con- 
iiglons  of  tills  court  In  tbe  following  cases, 
z.:  Wah-tah-noh-zhe  v.  Ifioore,  36  Okl.  631, 
9  Pac.  877;  Tldwell  v.  Dobson  et  al.,  37 
:1.  180,  131  Paa  693— and  reversed  the 
ddon  of  the  United  States  Circuit  Court 
Appeals  in  the  Noble  Case  Itself,  as  re- 
rted  In  197  Fed.  292,  119  C.  C.  A.  654 ;  and, 
80  far  as  the  conflict  goes,  Is  controlling 
on  tbis  court  aa  an  Interpretation  of  the 
ts  of  Congress  with  reference  to  Indian 
ids. 

I'be  restrictions  npon  the  power  of  the 
ottees  of  the  Cherokee  Nation,  which  we 
i  dealing  with  in  the  present  case,  are 
!Cb  more  stringent  than  existed  In  the 
apaw  Nation,-  as  illustrated  In  the  Noble 
36.  In  the  Quapaw  Nation,  tbe  allottee 
1  tbe  power  to  lease  his  lands  for  oil, 
bout  original  supervision,  and  yet,  in  the 
jle  Case,  the  United  States  Supreme  Court 
[1  that  the  reserved  royalties  In  such  a 
se  were  a  part  of  the  restricted  fee,  and 
tssignable  without  departmental  approval, 
i  Cherokee  full-blood  allottee  could  not 
ie  the  original  lease,  without  the  approv- 
of  tbe  Secretary  of  the  Interior.  He 
Id  not  convey  the  original  leasehold  In- 
•st  of  the  lessee,  without  such  approval. 
'■  original  lease  In  this  case,  by  Its  own 
as,  provided  that  it  should  be  subject  to 
rules  and  regulations  of  the  Secretary  of 
Interior,  all  of  which  rules  and  regula- 
s  were  made  a  part  of  the  lease,  with  the 
tatlon  that  no  regulations  thereafter 
ie  should  affect  the  term  of  the  lease  or 
rates  of  royalties  or  payments  there- 
;r.  The  lease  further  provided  that  as- 
ments  of  any  Interest  In  the  land  might 
aade  with  the  approval  of  the  Secretary 
lie  Interior.  The  record  does  not  show 
t  such  rales  and  regulations  were.  The 
Dsition  of  royalties,  already  acerued  at 
time  of  the  Harrison  Day  purported  a&- 
jjent,  as  well  aa  those  to  accrue  there- 
-,  might  depend  somewhat  upon  these 
I  and  regulations,  which  are  not  before 
Old  the  effect  of  which  we  are  therefor 
le  to  determine. 

is  coutended  by  the  defendant  In  error, 
Iton,  that  the  letter  of  the  United  States 
in  superintendent,  at  Muskogee,  and  the 
n  of  the  superintendent,  and  subordl- 
I,  In  forwarding  the  checks,  which  were 
irded,  and  to  this  extent  complying  with 
recognizing  the  Harrison  Day  writing 
a  assignment,  constituted  an  approval 
le  Instrument  by  the  Secretary  of  the 
lor,  as  an  assignment  of  the  royalties. 

this  contention  we  cannot  agree.  The 
f  Congress  does  not  give  to  the  Indian 
intendent,  or  his  subordinates  the  power 
prove  snch  leases,  or  assignments  there- 
nie  power  is  vested  In  the  Secretary  of 
iterior.    A  consideration  of  the  question 

tbe  authority  of  the  Indian  superln- 
nt   and  his  subordinates  to  deal  with 
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accmed  royalties,  as  distinguished  from  roy> 
alties  to  accrue  after  an  assignment,  might 
be  Influenced  by  the  provisions  of  the  rules 
and  regulations  of  the  Secretary  of  the  In- 
terior, pertaining  to  such  matters.  But, 
such  rules  and  regulations  are  not  In  the 
record.  We  are  not  Justified  In  Indulging 
the  presumption  that  such  rules  and  regu- 
lations gave  authority  to  the  Indian  super- 
intendent, here  sought  to  be  established  to 
have  existed  in  him,  from  the  mere  fact  of 
his  having  agreed  to  forward  the  checks  In 
compliance  with  the  request  of  the  allottee, 
and  of  some  of  such  checks  having  been  so 
forwarded.  However,  there  was  no  proof  of 
the  existence  of  royalties  already  accrued 
at  the  time  of  the  execution  of  the  purported 
assignment  The  letter  and  actions  of  the 
superintendent  did  not  tend  to  approve  or 
recognize  an  assignment,  but  merely  to  rec- 
ognize, and  assist  in  carrying  out,  the  Inten- 
tions and  promise  of  the  allottee  to  pay  his 
debt  from  funds  which  might  be  allowed  to 
him  by  the  department.  In  its  supervision  of 
his  affairs. 

following  the  conclusions  of  the  Supreme 
Court  of  the  United  States  in  the  Noble  Case, 
so  far  as  they  are  applicable  to  this  case, 
and,  bearing  in  mind  the  act  of  Congress  gov- 
erning the  relations  of  the  Cherokee  allottees 
and  their  lands,  as  well  aa  the  spedflc  terms 
of  the  oil  and  gas  lease  In  this  case,  we  are 
bound  to  conclude  that  the  Harrison  Day 
writing,  here  ccxitended  to  be  an  assignment 
of  the  royalties  under  his  departmental  oU 
and  gas  lease,  was  in  violation  of  the  restric* 
tlons  Imposed  by  tbe  acts  of  Congress,  and 
void. 

[1]  2.  It  is  also  contended  that  the  Harri- 
son Day  writing  did  not.  In  Its  terms,  con- 
stltnte  an  assignment,  and  such  Is  the  opin- 
ion of  this  court  The  departmental  officials 
were  the  agents  of  the  allottee,  as  well  as 
of  the  government.  In  the  handling  of  these 
royalties.  The  writing  simply  directed  or  re- 
quested one  of  the  maker's  agents,  the  Indian 
superintendent  to  forward  certain  checks  to 
another  of  the  maker's  agents,  the  local  In- 
dian agent  at  McAlester,  the  checks  then  to 
be  indorsed  by  the  said  Harrison  Day,  and 
then  to  be  delivered  by  tbe  Indian  agent  to 
Charlton.  The  fund  itself  was  not  to  be 
paid  to  Charlton,  but  individual  checks  were 
to  be  delivered  to  him,  after  they  should  have 
passed  under  tbe  supervision  and  control  of 
Day  himselt  This  plan  was  recognized  and 
followed  by  all  the  Interested  parties,  and 
checks  were  not  delivered  when  Day  object- 
ed to  the  delivery  or  refused  to  execute  the 
indorsements.  Day  retained  and  exercised 
complete  control  over  the  final  delivery  of  the 
checks. 

In  order  to  operate,  even  as  an  equitable 
assignment  a  written  instrument,  of  such  a 
nature,  must  make  an  absolute  appropriation 
of  the  fund  sought  to  be  assigned  to  the  use 
of  tbe  assignee.  The  Intention  of  the  as- 
signor must  be  to  transfer  a  present  Interest 
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in  the  fond,  to  the  exclnslon  of  all  control 
by  the  assignor  over  the  fund.  The  transfer 
must  be  of  such  a  clftiracter  that  the  fund- 
holder  can,  not  only  safely  pay,  but  is  com- 
pellable to  do  so,  though  he  may  be  forbidden 
by  the  assignor.  6  Corpus  Juris,  909,  and 
notes,  and  913;  4  Cyc.  45,  47;  3  Pomeroy, 
Eq.  Jur.  i  1280;  Christmas  v.  Gains,  14  Wall. 
69,  20  L.  Ed.  762 ;  SUent  Friend  Mining  Co. 
V.  Abbott,  7  Colo.  App.  73,  42  Pac.  318; 
Christmas'  Adm'r  t.  Qriswold,  8  Ohio  St. 
668. 

The  Indian  officials  could  not  have  been 
compelled  to  have  delivered  the  checks  in 
question  under  the  Harrison  Day  writing, 
without  the  exercise  by  Day  of  Qie  control 
which  he  reserved  over  them,  and  would 
not  have  been  safe  in  doing  so.  The  Day 
writing  was  not  an  assignment,  legal  or 
equitable,  but  merely  a  promise  to  pay  out  of 
a  specific  fund. 

Other  propositions  are  raised  in  the  case, 
hut  the  conclusions  hereinabove  reached  are 
decisive  of  the  Issues,  as  between  all  of  the 
parties. 

The  Judgment  of  the  lower  court  la  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to  proceed  in  ac- 
cordance herewith. 

PER  CURIAM.    Adopted  in  whole. 


ST.  LOUIS  &  S.  F.  B.  CO.  v.  TAMAFERBO. 

(No.  7694.) 
(Snpreme  Court  of  Oklahoma.    Oct  10,  1916.) 

(Byttahu*  Iv  the  Court,) 

1.  Appkal   and    Erbor   «=>d56— Nature    or 
Proceedin  OS— Statutory   Requirements. 

Article  26,  c.  60,  Rev.  Laws  1910,  containa 
complete  provuioiui  prescribing  the  requirement* 
and  regulating  the  procedure  for  bringing  a  case 
to  this  court  by  petition  in  error  with  case- 
made  attached. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ^=»55e.] 

2.  Appkai.  ano  Bbsor  «=>569  —  RxcoBn  — 
Scope  and  Contentb—Cask-Madb. 

Only'  those  matters  essential  to  present  the 
errors  complained  of  need  be  brought  up.  The 
party  under  this  procedure  may  make  a  case 
containing  a  statement  of  bo  much  of  the  pro- 
ceedings and  evidence,  or  other  matters  in  the 
action  as  may  be  necessary  to  clearly  present 
the  points  xnToIved,  eliminating  all  unnecessary 
or  irrelevant  matter;  and,  when  served  and  set- 
tled as  therein  authorized,  it  will  be  sufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2483-2489;  Dec.  Dig.  «=> 
659.] 

3.  Appeal  ano  Error  «=>562  —  Record  — 
Scope  and   OowTENTa— Case-Made. 

Section  6317,  requiring  orders  made  ont  of 
court  to  be  forthwith  entered  on  the  journal  of 
the  court  by  the  clerk,  is  directory,  and  com- 

gliance  with  said  requirement  that  such  orders 
e  BO  entered  is  not  essential  to  the  validity  of 
such  orders,  nor  is  it  necessary  that  the  case- 
made  show  affirmatively  the  recording  thereof. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2495-2499 ;  Dec.  Dig.  «=> 
662.] 


4.  Appeal  and  Ebbob  4sa014  —  Recoid  - 

Case-Made. 
The  certificate  of  the  judge  who  settles  and 
certifies  to  a  case-made  is  prima  facie  evidence 
of  the  facts  therein  recited,  and  cannot  b«  im- 
peached except  in  the  manner  authoiixed  br 
statute  (Rev.  Laws  1010,  S  6248). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  270&-2718;   Dec.  Dig.  «=> 

6.  Appeal  and  Erbob  4=3064(3)— Bccobb- 
Case-Made— SmnciENCT. 
A  recital  in  a  case-made,  duly  certified  to 
by  the  judge,  that  an  order  was  made  eztendisi 
the  time  in  which  to  prepare  and  serve  caat, 
where  the  substance  of  the  order  is  contained 
in  the  case-made,  la  sufficient,  and  motion  to 
dismiss  because  it  does  not  affirmatively  appear 
in  the  case-made  that  such  order  of  extension 
has  been  recorded  upon  the  journal  will  be  OTe^ 
ruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2603,  2556;  Kc.  Dig. 
<es>664(3).] 

Error  from  County  Court,' lilarshall  Cioan- 
ty;  J.  I.  Henshaw,  Judge. 

Action  between  the  St.  Lonls  &  San  Fran- 
cisco Railroad  Company  and  W.  N.  Taliafer- 
ro. From  the  judgment,  the  railroad  com- 
pany brings  error.  Motion  to  dtamlss  ove^ 
ruled. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  B.  A. 
Kleinschmltt  and  B.  H.  Foster,  both  of  Okla- 
homa City,  and  Kennamer  &  Coakley,  ol 
Madlll,  for  plaintiff  in  error.  Minter  k 
Falkner,  of  Madlll,  and  P.  T.  McVay,  at 
Oklahoma  (}ity,  for  defendant  in  error. 

HARD7,  J.  Motion  Is  filed  to  dismiss  thli 
appeal  because  the  case-made  does  not  af- 
firmatively show  that  the  order  extending  the 
time  to  make  and  serve  case-made,  dated  May 
20,  1916,  has  been  entered  on  the  Journal 
of  the  court  as  required  by  section  5317,  art 
28,  c.  60,  and  section  5324,  art  20,  c.  60,  Re 
vised  Laws  1910;  which  sections  are  as  fol- 
lows: 

"Sec.  6S17.  Orders,  made  out  of  court,  sbaH 
be  forthwith  entered  by  the  clerk  In  the  journal 
of  the  court,  in  the  same  manner  as  orders  made 
in  term." 

"Sec.  5324.  On  the  journal  shall  be  entered 
the  proceedings  of  the  court  of  each  day,  and 
all  orders  of  the  judge  in  vacation  or  at  cham- 
bers, and  also  all  judgments  entered  on  confes- 
sion or  default" 

Undoubtedly  these  sections  require  that 
such  order  be  entered  on  the  Journal  of  the 
court,  but  the  question  here  is  whether  the 
statutes  require  the  fact  of  their  having  been 
recorded  to  affirmatively  appear  in  the  case- 
made. 

[1,2]  The  law  regulating  appeals  by  peti- 
tion in  error  with  case-made  attached  Is 
found  in  article  26,  c.  60,  Revised  Laws  1910. 
Section  5241  of  said  article  is  as  follows: 

"A  party  desiring  to  have  any  Judgment  or  or- 
der of  the  county,  superior  or  district  court,  or 
a  judge  thereof,  reversed  by  the  Supreme  Court 
may  make  a  case,  containing  a  statement  of  ■» 
much  of  the  proceedings  and  evidence,  or  other 
matters  in  the  action,  as  may  be  necessary  to 
present  the  errors  complained  of  to  the  Supreme 
CVurt" 


^s>For  other  cues  iM  same  topic  and  KBT-NUMBKR  In  all  K«7-Numb«r«d  OUDlsts  and  IndttM 
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And  the  following  secUons  contain  complete 
procedure  for  service,  amendment,  settle- 
ment, and  correction  of  the  case-made,  and 
nowhere  in  this  article  Is  there  any  require- 
ment that  the  case  shall  show  the  condition 
of  the  record  or  the  performance  by  the  clerk 
of  any  ministerial  duties  Imposed  npda  him 
by  other  provisions  of  the  statute.  Whatever 
may  be  the  requirement  where  a  ca«e  Is 
brought  here  on  a  transcript  of  the  record, 
the  requirements  as  to  a  case-made  are  em- 
braced within  this  article.  A  case-made  was 
intended  to  be  shorter  and  leas  expensiTe 
than  a  transcript,  and  only  those  matters  ea* 
sential  to  present  tlie  errors  cornidalned  of 
need  be  brought  op.  The  party  may  make 
a  case  containing  a  statement  of  so  much  of 
the  proceedings  and  evldenoe,  or  other  mat- 
ters in  the  action,  as  may  be  necessary  to 
present  the  errMB  complained  of,  and  all  that 
this  requires  is  Just  a  plain,  concise  state- 
ment of  what  was  done  in  the  action,  and 
then  only  such  parts  as  are  necessary  to 
present  the  errors  complained  of  need  be  In- 
daded.  When  prepared.  It  is  served  upon 
the  opposite  party  who  may  suggest  any 
amendments  which  he  thinks  proper,  and  It  La 
then  upon  notice  of  the  time  and  place  there- 
of presented  to  the  Judge  for  settlement  Seo- 
tiou  6244,  provides: 

**  •  •  *  And  if  no  amendments  are  suggest- 
ed by  the  opposing  party,  as  above  provided, 
uid  case  shall  be  taken  as  true  and  containing 
a  full  record  of  the  canse,  and  certified  accord- 
ingly." 

[4]  And  by  section  6248  it  is  declared: 
"The  certificate  of  the  judge  who  settles  and 
certifies  the  case-made  shall  be  prima  facie  evi- 
dence of  the  facts  therein  recited,  unless  the 
case-made  on  its  face  ahows  affirmatively  that 
mch  certificate  is  in  some  material  respect  in- 
correct, or  the  said  certificate  be  proven  incor- 
rect by  affidavits  or  other  competent  evidence 
introdnced  in  the  appellate  court  in  connection 
with  a  motion  to  correct  the  record  or  case- 
made." 

These  statutes  provide  the  method  by 
which  a  i>arty  desiring  to  have  a  Judgment 
or  order  reversed  may  present  In  an  abridged 
form  enough  of  the  proceedings  to  enable 
the  appellate  court  to  clearly  understand  the 
questions  involved  and  declare  that  the 
judge's  certificate  shall  be  prima  fade  evi- 
dence of  the  facts  therein  recited,  and  the 
correctness  of  such  recitals  may  not  be  ques- 
doned  unless  the  case-made  shows  on  its  face 
that  such  certificate  is  In  some  material  re- 
spect incorrect  or  It  may  be  proven  Incorrect 
by  affidavits  or  other  evidence  In  connection 
with  a  motion  to  correct  the  case-made.  The 
statute  does  not  authorize  the  certificate  or 
the  correctness  of  the  recitals  therein  con- 
tained to  be  impeached  on  motion  to  dismiss 
as  is  here  attempted. 

In  Holmberg  ▼.  Will,  162  Pac.  357,  motion 
was  made  to  dismiss  because  the  case  did  not 
show  a  final  order  overruling  the  motion  for 
a  new  trial,  or  that  an  order  extending  the 
thne  to  make  and  serve  case-made  had  been 
entered  on  the  JoumaL    The  case  contained 


a  copy  of  the  original  Judgment  and  a  o^y 
of  motion  for  new  trial,  and  a  recital  that 
the  motion  was  overruled  and  exceptions  sav- 
ed, and  also  contained  a  recital  that  an  exten- 
sion of  time  was  granted  to  make  and  serve 
case-made,  and  motion  to  dismiss  was  over- 
ruled. The  opinion  quotes  section  5241, 
supra,  and  then  says: 

"Counsel  bave  dted  as  to  no  dedsion  of  this 
court,  or  of  any  other  court,  holding  that  a 
failure  to  copy  in  the  caae-made  {he  order  of 
the  trial  conrt  overruling  the  motion  for  a  new 
trial  is  a  fatal  defect  therein,  when  it  contains 
a  copy  of  such  motion  and  a  recital  showing  the 
same  was  overruled  and  exceptions  taken,  and 
we  know  of  no  such  decision." 

This  Is  the  only  oplni<Hi  of  this  court,  so 
far  as  we  know,  that  cites  this  statute  or  un- 
dertakes to  Construe  it  In  discussing  what 
was  necessary  for  a  case-made  to  contain.  It 
was  said  In  Thompson  et  aL  v.  Fulton,  29 
Okl.  700, 119  Pac.  244,  In  the  first  paragraph 
of  the  syllabus: 

"A  'case-made,'  otherwise  called  a  'case  set- 
tled,' or  a  'case  agreed  upon,'  or,  more  frequent- 
ly, a  'case,'  is  a  statutory  method  of  preparing 
a  'record'  for  appellate  review.  It  is  a  writ- 
ten statement  of  the  facts  in  a  case,  agreed  to 
by  the  parties,  and  duly  authenticated  by  the 
judge  who  tried  the  case,  and  submitted  to  an 
appellate  court  for  the  purpose  of  obtaining  a 
review  of  the  alleged  errors  of  law  occurring 
in  the  proceedings  of  the  court  below,  as  shown 
in  the  record  thus  presented." 

And  In  the  body  of  the  opinion  It  was 
said: 

"To  present  errors  for  review,  the  case-made 
must  embody  a  statement  of  so  much  of  the  is- 
sue, proceedings,  and  evidence,  or  other  matters 
in  the  action,  as  may  be  necessary  to  bring  to 
the  notice  of  the  appellate  court,  from  an  exam- 
ination of  the  papers  settled  and  authenticnted 
as  a  case-made,  the  errors  complained  of.  The 
object  of  the  case-made  is  to  reduce  the  size  of 
the  record,  eliminating  all  matters  immaterial  to 
the  question  sought  to  liave  reviewed." 

This  section  of  the  statute  was  originally 
taken  from  Kansas,  and  was  construed  by  the 
Supreme  Court  of  that  state  prior  to  Its 
adoption  here.  The  original  act  of  1877 
(Laws  1877,  c.  185)  relating  to  a  case-made  in 
that  state  was  entitled  "An  act  reducing  the 
expense  of  litigation  in  the  Supreme  Court." 

In  Shumaker  et  ai.  v.  O'Brien,  19  Kan.  476, 
the  Supreme  Court  of  Kansas  said: 

"To  comply  with  the  statute,  to  present  errors 
for  review,  it  must  embody  a  statement  of  so 
much  of  the  issue,  proceedings,  and  evidence, 
or  other  matters  in  tiie  action,  as  may  be  nec- 
essary to  bring  to  our  notice,  from  an  examina- 
tion of  the  paper  settled  and  authenticated  as 
a  case-made,  the  errors  complained  of.  Again, 
one  object,  we  know,  of  a  case-made,  an  object 
not  always  appreciated  by  counsel,  is  to  reduce 
the  size  of  the  record.  It  was  thought  that 
all  matters  immaterial  to  the  quesdous  sought 
to  have  decided  might  be  left  out,  and  only  a 
short,  condse  statement  of  the  question,  and 
the  fticts  upon  which  it  arose,  presented." 

And  again  In  Nelswender  v.  James,  41  Kan. 
463,  21  Pac.  573,  the  court  said: 

"There  are  two  methods  of  bringing  a  civil 
case  up  for  reriew:  One  upon  a  case-made,  and 
the  other  upon  a  transcript  In  no  other  way 
can  the  appellate  jurisdiction  of  the  court  to 
review  sucn  cases  be  invoked  or  exercised.  The 
lease-made  may  be  very   brief,  much  niore^aa^^T^ 
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than  a  transcript,  and  the  flnt  named  was  de- 
vised mainly  for  the  purpose  of  abridging  the 
record  and  lessening  the  expense  of  review.  All 
that  it  needs  to  contain  is  a  brief  statement  of 
the  issues  in  the  case,  and  so  mnch  of  the  evi- 
dence or  proceedings  as  is  necessary  to  a  fnll 
understanding  of  the  errors  assigned." 

And  In  L.  N.  &  S.  Ry.  Co.  v.  Herley,  45 
Kan.  535,  26  Pac.  23,  we  find  this  statement: 

"The  proceeding  in  this  court  is  founded  up- 
on a  case-made  In  the  district  court  for  the 
Supreme  Court,  and  in  such  a  case  thus  made 
and  brought  to  this  court  it  is  not  necessary 
that  the  entire  record  of  the  case  in  the  district 
court,  or  indeed  any  portion  of  the  record  there- 
of, copied  literally,  should  be  brought  to  the  Su- 
preme Court.  All  that  is  necessary  is  that  the 
caae-made  for  the  Supreme  Court  should  include 
therein  a  statement  of  so  much  of  what  occur- 
red in  the  case  in  the  district  court  as  will  be 
necessary  to  present  to  the  Supreme  Court  the 
errors  complained  of.    Civ.  Code,  {  547." 

So,  It  appears  that  the  purpose  of  a  case- 
made  is  to  abridge  the  record  and  reduce  the 
expense  of  proceedings  In  the  Supreme  Court, 
enabling  litigants  to  present  a  brief  and  con- 
densed statement  of  the  proceedings  at  the 
trial,  showing  only  such  matters  as  are  nec- 
essary to  clearly  present  the  questions  urged 
for  review,  eliminating  all  unnecessary  and 
Irrelevant  parts.  Indeed,  ft  appears  that  it 
Is  not  necessary  that  any  part  of  the  record 
be  literally  copied  into  the  case-made.  It 
being  sufficient  to  Include  such  parts  as  will 
clearly  apprise  the  Supreme  Court  of  the 
questions  involved. 

[3]  A  number  of  decisions  basing  their  con- 
clusion upon  sections  5317  and  5324,  Rev. 
Laws  1910,  have  held  that  It  is  necessary 
for  the  case-made  to  affirmatively  show  that 
both  orders  of  the  court  and  vacation  or 
chambers  orders  have  been  entered  on  the 
journal.  These  sections  are  not  a  part  of 
the  procedure  regulating  appeals  by  petition 
in  error  with  case-made  attached,  but  pre- 
scribe duties  of  a  ministerial  nature  to  be 
performed  by  the  clerk,  and,  bad  It  been  the 
Intention  of  the  Legislature  that  a  case-made 
should  show  the  perfonuance  of  these  duties 
by  the  clerk,  they  would  have  been  included 
in  the  statutes  regulating  the  procedure  In 
such  cases. 

The  first  decision  to  declare  this  rule  was 
Insurance  Co.  ▼.  Oish,  23  Okl.  824,  102  Pac. 
708.  In  that  case  the  record  contained  no 
recital  that  the  order  was  made  and  failed 
to  Identify  the  order  as  an  order  in  the  case, 
and  also  failed  to  show  that  it  was  filed  or 
recorded.  The  i>arent  case  of  this  class  of 
cases  Is  Fife  v.  Comelous,  35  OkL  402,  124 
Pac.  957,  and  is  based  solely  upon  the  case 
of  Insurance  Company  v.  Gish. 

[6]  Uolmberg  v.  Will,  supra,  determines 
that  it  was  not  necessary  for  the  case-made 
to  affirmatively  show  that  an  order  made  by 
the  court  bad  been  entered  on  the  Journal, 
and  In  eflfect  overturned  all  previous  de- 
cisions holding  to  the  contrary  where  court 
orders  were  involved.  The  opinion  in  ttiat 
case,  however,  by  way  of  dictum  says: 

"We  do  not  wish  to  be  understood  as  holding 
that,  where  an   order  extending   the  time  to 


malce  and  serve  a  case-made  to  made  by  tlie 
trial  judge  in  chambers  or  otherwise  than  ii 
open  court,  it  is  unnecessary  to  copy  snch  order 
in  the  minntes  or  journal  of  the  conrt.  1%« 
statute  requires  this  to  be  done,  and  in  ludi 
case  the  order  should  be  copied  in  the  case- 
made." 

The  language  Just  quoted  was  not  neces- 
sary to  the  decision  of  that  case,  and,  while 
It  OHmnents  upon  the  fact  that  orders  other 
than  those  &ade  in  open  court  should  be 
copied  on  the  minutes  or  journal  of  tlie 
court,  the  opinion  does  not  say  that  It  is 
necessary  for  this  fact  to  affirmatively  ap- 
pear in  the  case-made.  The  statute  does  re- 
quire that  such  orders  be  entered  on  the 
journal,  and  also  requires  all  Judgments  and 
orders  to  be  entered  on  the  Journal  of  tbe 
conrt  Section  6143.  The  fact,  bowever, 
that  the  Judgment  is  not  entered,  does  not 
prevent  It  from  being  eflfectlve  so  that  in 
appeal  would  lie  therefrom.  In  Oodcrdl  et 
aL  V.  Schmitt,  20  OkL  207,  94  Pac.  BZl,  129  ' 
Am.  St.  Bep.  737,  after  quoting  section  4008 
at  Wilson's  Rev.  &  Ann.  Stat,  which  Is  the 
same  as  section  514S,  Bev.  Laws  1910,  It  was 
said: 

"It  is  dear  that  under  this  •  •  *  provi- 
sion it  was  the  duty  of  the  probate  judge  or  liii 
clerk  to  have  entered  the  judgment  in  that 
case  upon  the  journal  of  the  court  It  seems 
that  they  did  not  do  so,  as  the  only  evidfoc* 
offered  to  prove  it  was  the  appearance  docket 
and  journal  entry  aforesaid,  and  the  question 
presented  to  us  upon  this  alleged  error  is  wheth- 
er said  judgment  having  been  rendered  in  said 
court  and  not  entered  upon  its  records,  can  be 
proved  by  the  character  of  evidence  offered  u 
above.  We  must  answer  the  question  in  the 
negative.  A  judgment  rendered  by  the  coait, 
although  not  entered  as  required  by  law,  is 
valid  as  between  thef  parties;  but  ue  record 
entry  of  the  judgment  itself  must  l>e  introdaced 
in  evidence  when  made  the  basis  of  a  claim  in 
another  action." 

Chapter  18,  Session  Lavra  1911,  p.  85,  re- 
quires that  proceedings  for  reversing,  vacat- 
ing, or  modifying  judgments  or  final  orders 
be  commenced  within  six  months  from  the 
rendition  of  the  Judgment  or  final  order  com- 
plained of.  Tills  conrt  has  uniformly  h(?M 
that,  where  petition  In  error  was  not  filed 
within  the  statutory  time  from  the  date  of 
the  rendition  of  such  Judgment  or  final  order, 
the  appeal  will  be  dismissed.  Powell  et  aL 
V.  Johnson  Larimer  D.  G.  Co.  et  aL,  35  OkL 
644,  130  Pac.  945;  Thome  v.  Harris,  35  OkL 
Cii't,  i:!9  Pac.  OOC;  Anderson  et  al.  v.  limer- 
ick et  al.,  43  OkL  484,  143  Pac.  183 ;  Bodo- 
vitz  v.  Campbell  et  aL,  43  OkL  644,  143  Pac. 
661;  Storm  v.  Itlchart,  153  Pac.  S02.  And 
this  time  commences  to  mn  from  the  date  ct 
the  rendition  of  the  Judgment  and  not  the 
entry  thereof.  Powell  v.  Johnson  Larimer  P. 
G.  Co.,  supra ;  Brown  v.  Clark,  Adm'x,  31  Kan. 
521,  3  Pac.  416.  Where  the  Judgment  or  final 
order  is  pronounced  and  Its  terms  prescrib- 
ed, it  Is  a  valid  judgment,  although  not  tran- 
scribed on  the  Journal  untU  after  the  close 
of  the  term.  Cockrell  et  al.  v.  Schmitt,  sn- 
pra ;  Powell  et  al.  v.  Johnson  Larimer  D.  0. 
Co.  et  al..  supra ;  Hllf  v.  Amott,  31  Kan.  672. 
3  Pac.  625.  There  are  dedslons  to  the  coo- 
Digitized  b'; 
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rary,  but  sacli  aie  based  ttfwn  statntes  pro- 
idlng  that  an  appeal  may  be  taken  from 
judgment  "entered"  against  the  party  or 
'ithin  a  certain  time  after  the  Judgment  la 
entered." 

Had  the  Legislature  Intended  that  an  or- 
er  or  judgment  should  be  recorded  on  the 
oumal  before  an  appeal  would  lie  there- 
rom.  It  would  have  required  proceedings  In 
rror  to  be  commenced  within  the  statutory 
Ime  from  the  "entry"  or  recording  thereof. 
?he  statute  does  not  fix  any  time  during 
Thich  orders  and  Judgments  shall  be  record- 
d,  and  It  is  a  matter  of  common  knowledge 
ud  observation,  to  the  profession,  that  the 
curt  clerks  of  the  state,  especially  during 
erm  time,  are  frequently  behind  in  the  work 
t  writing  up  the  Journal  of  the  court.  No 
ontrol  over  the  clerk  Is  given  to  litigants, 
lud  their  rights  ought  not  to  depend  upon 
he  performance  by  him  of  his  duties  In  the 
tbsence  of  a  clear  expression  in  the  statute 
o  that  effect. 
The  statutes  relied  upon  require  the  pro- 
eedlngs  of  the  court,  likewise  all  orders  In 
•acatioa  or  chambers  and  all  Judgments  en- 
ered  on  confession  or  default,  and  all  orders 
aade  out  of  court,  to  be  entered  on  the 
ournal.  There  is  no  distinction  in  this  re- 
luircment  between  orders  made  in  open  court 
ind  those  made  In  vacation  or  at  chambers, 
ixccpt  that  orders  made  out  of  court  are  re- 
lulred  to  be  entered  on  the  Journal  forth- 
nrith.  Each  and  all  of  them  are  required  to 
ie  entered  on  the  journaL  Section  6323  re- 
lulres  an  abstract  of  all  Judgments  and  or- 
Jers  to  be  entered  on  the  appearance  docket, 
md  section  5325  requires  all  Judgments  to 
tie  immediately  entered  on  the  Jndgment 
docket.  These  sections  are  a  part  of  article 
20,  c.  60,  and  there  is  as  much  reason  for 
saying  that  the  case-made  must  affirmatively 
show  the  performance  of  these  duties  by  the 
clerk  as  there  is  to  show  the  recording  of 
judgments  and  orders  on  the  Journal.  Thus, 
If  it  Is  a  fatal  defect  for  a  case-made  not  to 
show  affirmatively  that  a  chambers  order 
has  been  recorded,  It  Is  equally  fatal  when 
It  falls  to  show  the  recording  of  a  court  or- 
der. It  was  held  in  Holmberg  v.  Will,  su- 
pra, that  It  was  unnecessary  for  It  to  appear 
in  a  case-made  that  a  court  order  had  been 
so  recorded,  and  a  distinction  has  grown  up 
In  the  decisions  between  the  two  classes  of 
cases.  Such  a  distinction  is  without  reason 
and  was  not  Intended  by  the  statute. 

In  Champion  et  al.  v.  Oklahoma  City  Land 
&  Development  Co.,  156  Pac.  342,  It  was  held 
that: 

"A  recital  In  the  case-made  of  due  extension 
of  time  and  of  the  filing  of  such  orders,  together 
with  the  orders  themselves,  signed  and  filed,  al- 
though one  of  such  orders  does  not  show  the 
date  of  filing,  is  a  8ut>stantial  compliance  with 
the  law." 

In  Midland  Savings  &  Loan  Co.  v.  Miller, 
155  Pac.  864,  it  was  held  that  the  appeal 
should  be  dismissed  because  the  case-made 
failed  to  Show  affirmatively  the  recording  oC 


chambers  (oders.  This  opinion  cited  deci- 
sions rendered  previous  to  Holmberg  v.  Will, 
and  also  cited  that  case  In  support  of  the 
conclusion  reached.  After  the  decision  in 
Midland  Savings  &  Loan  Co.  t.  Miller,  166 
Pac.  864,  the  case  of  Oraliam  et  aL  v.  Gra- 
ham, 167  Pac.  740  (not  yet  officially  reported), 
announced  the  rule  that  it  was  necessary  for  ^ 

the  case-made  to  affirmatively  show  that  a 
court  order  bad  been  entered  upon  the  jour- 
nal. 

There  is  a  conflict  in  the  deGisi<»i8  as  to  the 
necessity  for  a  showing  in  the  case-made  as 
to  the  recording  of  both  classes  of  orders  and 
a  distinction  drawn  tn  other  decisions  be- 
tween the  necessity  for  such  showing  as  to 
court  orders  and  orders  made  in  vacation 
or  ctuunbers.  Such  a  distinction  has  never 
been  recognized  in  Kansas. 

In  Gierman  Ins.  Co.  v.  Klrkendahl  et  aL,  64 
Kaa.  884,  67  Pac.  443,  it  was  held: 

"Although  no  record  was  made  of  an  order 
extending  the  time  in  which  to  make  a  'case,' 
the  appeal  will  not  be  dismissed  where  the  tes- 
timony snfSdently  shows  that  snch  order  was 
made. 

In  K.  O.  Ia  By.  Co.  v.  Langley,  70  Ean. 
463,  78  Pac.  868,  the  court  liad  under  consid- 
eration an  order  of  extension  made  after 
chapter  380  of  the  Laws  of  1003  became  ef-  ^ 
fectlve.  The  order  was  not  filed  as  provided 
by  that  chapter,  and  it  was  claimed  that  the 
requirements  thereof  were  mandatory  and 
tbe  failure  to  do  so  rendered  further  proceed- 
ings in  the  matter  of  settlement  and  signing 
the  case-made  void  and  Ineffectual.  The 
court  declined  to  take  this  view,  saying: 

"There  is  nothing  in  this  act  which  indicates 
that  the  filing  of  the  order  is  an  essential  pre- 
requisite to  its  becoming  operative.  Ordinarily 
the  paper  on  which  the- order  of  a  court  or  of  a 
judge  at  chambers  is  written  need  not  be  de- 
posited in  the  clerk's  office  to  make  it  effective. 
It  is  well,  as  a  measure  of  publlcitv  and  for  its 
preservation,  that  it  should  be;  but,  unless  it 
appear  that  snch  disposition  is  a  prerequisite 
to  its  becoming  effective,  the  requirement  that 
it  should  be  s»  filed  must  be  held  to  be  direc- 
tory, and  not  mandatory.  The  rule,  as  stated 
by  this  court  in  Jones  v.  State  of  Kansas  .et 
rel.  Atherby  and  Kingsbury,  1  Kan.  273,  270, 
and  reiterated  in  State  v.  Yordie,  30  Kan.  221, 
223,  2  Pac.  162,  is:  'Unless  a  fair  consideration 
of  the  statute  shows  that  the  Legislature  in- 
tended compliance  with  the  provision  in  relation 
to  the  manner  to  be  essential  to  the  validity  of 
th6  proceeding,  it  is  to  be  regarded  as  directory 
merely.'  We  do  not  think  that  it  can  be  fairly 
said  that  the  provision  relative  to  the  filing  of 
the  order  of  extension  of  time  was  Intended  to 
be  essential  to  the  validity  of  such  extension. 
The  proviso  in  which  this  requirement  is  em- 
bedded is  merely  incidental  No  duty  is  imr- 
posed  upon  the  party  obtaining  the  extension 
to  file  snch  order.  Indeed,  it  does  not  appear 
that  the  order  is  to  come  to  his  hands.  It  ap- 
parently serves  no  purpose  except  to  give  notice 
to  any  one  interested  that  the  extension  has 
been  granted.  We  can  say,  at  least,  that  in  the 
absence  of  any  showing  of  prejudice  to  the  op- 
posite party  by  the  failure  to  file  it,  the  case- 
made  is  not  invalidated  thereby." 

The  statute  declares  that  the  certificate  of 
the  trial  Judge  shall  be  prima  fade  evidence 
of  the  facts  therein  stated,  and  the  caser- 
made  In  the  case  at  bar  contains  a  certificate,^^!  „ 
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of  the  trial  Judge  that  tlie  same  is  a  true  and 
correct  caae-made,  and  we  are  jnaUfled  and 
In  fact  required  to  presume  tbat  everything 
therein  recited  as  having  been  done  was 
done,  and  that  if  such  were  not  so  the  de- 
fendant in  error  would  have  caused  same  to 
be  corrected  npon  suggestion  of  amendments, 
or  same  would  have  been  corrected  by  the 
Judge,  and,  this  not  having  been  done  at  the 
time  and  In  the  manner  provided  by  statute, 
defendant  In  error  cannot  in  this  court  In 
this  manner  show  such  recitals  to  be  untrue. 
This  could  only  be  done  upon  motion  to  cor- 
rect case-made  supported  by  aUdavlt  or  other 
competent  evidence.  In  other  words,  the  pre- 
sumption that  the  case-made  is  correct  will 
prevail  until  overcome  by  an  affirmative 
showing  in  the  manner  pointed  out  by  stat- 
ute, which  has  not  been  done  in  this  case. 
A.,  T.  &  S.  V.  By.  Go.  T.  Davis,  64  Kan.  127, 
67  Pac.  441. 

In  view  of  the  conflict  in  the  decisions 
above  disclosed,  we  again  state  the  views  of 
this  court  to  be  that  the  rule  announced  in 
Holmberg  v.  Will  is  the  correct  rule  and  Is 
here  reaffirmed,  and  will  be  adhered  to,  and 
decisions  to  the  contrary  are,  in  so  far  as 
they  conflict  with  the  views  therein  express- 
ed, and  here  reaffirmed,  overruled. 

It  further  appears  that  there  is  no  distinc- 
tion in  the  statute,  and  none  In  principle, 
between  the  requirements  as  to  the  showing 
of  a  case-made  In  reference  to  an  order  made 
by  the  court  and  one  made  in  vacation  or  at 
chambers,  and  we  now  express  the  view  that 
where  a  case-made  contains  a  recital  showing 
that  an  order  was  made  by  the  Judge,  extend- 
ing the  time  to  prepare  and  serve  case-made, 
and  the  substance  of  said  order  is  embraced 
therein,  this  will  be  a  sufficient  showing  until 
overcome  in  the  manner  pointed  out  by  stat- 
ute. 

The  motion  to  dismiss  the  appeal  is  ovet^ 
ruled.    All  the  Justices  concur. 


WINOATE  etaL  v.  RENDER.    (No.  6888.) 

(Supreme  Coart  of  Oklahoma.     Feb.  29,  1916. 

Rehearing  Denied  Oct.  31,  1916.) 

fBt/ttahui  hi  *^«  Court.) 

1.  Appeai,  and  Ebbob  <^=»1170(1)  —  Rbvisw  — 
Habuless  Bbbob— Statctobt  Pbovisionb. 

The  Supreme  Court,  in  every  stage  of  action, 
is  requited  by  statute  (sections  4791  and  6006, 
Rev.  Lews  1910)  to  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party. 
[Ed.  Note. — For  other  casps,  see  Appeal  and 
Error,  Cent.  Dig.  |{  4032,  4066,  4454,  4640;  Dec. 
Dig.  «=>1170(1).] 

2.  Contracts  «=»94(1),  274— Fbaud— Effect. 

Contracts  induced  by  fraud  are  not  void,  but 
voidable.  The  defrauded  party  may  elect,  with 
knowledge  of  the  facts  concerning  the  fraud,  to 
treat  the  contract  as  valid,  and  if  be  does  so,  he 
cannot  thereafter  change  his  position  and  insist 
that  it  is  invalid. 

[Ed.    Note. — For   other   cases,   see   Contracts, 
Cent.  Dig.  f  420;   Dec  Dig.  «=>94(1),  274.] 


3.  Fbattd  «s>58(l)—AonoHB— Evidence. 

A  wide  latitude  is  allowed  in  cases  of  fraod, 
and  circumstances  altogether  inconclusive,  ii 
separately  considered,  may,  by  their  number  and 
Joint  operation,  especially  when  corroborated  by 
moral  coincidences,  be  sufficient  to  oonstitate 
conclusive  proof. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  65;   Dec.  Dig.  «=>5Sa).l 

4.  Fbaud  «=»9— EiUaocNTS  m  Obnebai.. 

To  constitute  actionable  fraud,  it  must  be 
made  to  appear:  (1)  That  defendant  made  a  ma- 
terial representation;  (2)  that  it  was  false:  (3) 
that  when  he  made  it  be  knew  that  it  was  raise, 
or  made  it  recklessly,  without  any  knowledge  vt 
its  truth  and  as  a  positive  assertion ;  (4)  that  be 
made  it  with  the  intention  that  it  should  be  acted 
upon  by  plaintiff:  (5)  that  plaintiff  acted  in  re- 
liance npon  it;  (6)  that  he  thereby  suffered  in- 
jury; and  (7)  that  all  these  facts  must  b«  proven 
with  a  reasonable  degree  of  certainty,  and  all  of 
them  must  be  found  to  exist;  the  absence  of  any 
of  them  would  be  fatal  to  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  8 ;  Dec.  Dig.  «=39. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Fraud.] 

6.'  Bills  and  Notes  «=»687(4)  —  Aonoifs  - 

Questions  fob  Jubt. 
Bividenco  examined,  and  held,  that  there  wu 
sufficient  evidence  adduced  at  the  trial  to  take 
the  case  to  the  Jury  on  the  questions  of  frand, 
and  whether  the  defendant  with  knowledge  there- 
of executed  the  jtromissory  note  sued  npon. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes.  Cent.  Dig.  |  1865;  DecTbig.  <S=>537(4).] 

Error  from  District  Court.  Comanche  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  by  C.  8.  Wlngate  and  anpther 
against  S.  P.  Render.  Judgment  for  defend- 
ant, and  plaintUfs  bring  error.    Affirmed. 

Stevens  &  Myers,  of  Lawton,  and  Wright 
&  Boyd,  of  McAlester,  for  plaintiffs  in  error. 
Lydlck  &  Eggerman.  of  Shawnee,  and  Ames, 
Chambers,  Lowe  &  Richardson,  of  Oklahoma 
City,  for  defendant  in  error. 

KANS;  C.  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  plaintiffs 
In  error,  plaintiffs  below,  against  the  defend- 
ant In  error,  defendant  below.  The  petition 
is  in  the  usual  form.  The  answer,  after  ad- 
mitting the  execution  of  the  note,  set  up  as 
defenses:  (1)  Failure  of  consideration;  ^) 
fraud  on  the  part  of  plaintiffs  in  the  pro- 
curement of  the  note;  and  (3)  by  way  ot 
counterclaim,  that  by  reason  of  the  fraud 
perpetrated  upon  him,  defendant  was  damag- 
ed in  the  sum  of  $1,390.78,  for  which  he  pray- 
ed Judgment. 

Upon  trial  to  a  Jury  there  was  verdict  for 
the  defendant  as  follows : 

"We,  the  Jury,  impaneled  and  sworn  to  try 
the  issues  in  the  above-entitled  cause,  do,  upon 
our  oaths.  And  for  the  defendant,  S.  P.  Render, 
and  assess  his  damages  at  $1.00,  one  dollar,  and 
cancellation  of  the  note  dated  October  1,  1908. 
for  $7,686  and  86A00." 

Thereafter  Judgment  was  rendered  upon 
this  verdict,  to  reverse  which  this  proceeding 
was  commenced.  Hereafter  the  parties  will 
be  designated  "plaintiffs"  and  "defendant," 
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TespectiTely,  as  ibey  appeared  In  the  trial 
court;  and  the  Arkansas  Valley  Coal  Com- 
pany, Limited,  will  be  called  "the  company." 

[1J  From  the  form  of  the  verdict  returned 
by  Qie  jnry.  It  is  apparent  that  they  fonnd  in 
faror  of  the  defendant  upon  the  defense  of 
fraud,  and  it  is  from  that  standpoint  that  we 
will  review  the  proceedings  of  the  court  be- 
low. Counsel  for  plaintiffs  present  a  great 
many  grounds  for  reversal,  many  of  them 
based  upon  misdirection  of  the  Jury,  or  the 
improper  rejection  or  admission  of  evidence, 
or  upon  errors  In  matter  of  pleading  or  pro- 
cedure, and  aU  of  them  requiring  such  ex- 
haustlye  examination  of  the  record  as  to 
necessitate  a  review  of  all  the  evidence  ad- 
duced at  the  trial.  It  we  fail  to  notice  in  de- 
tail the  assignments  of  error  predicated  upon 
errors  of  this  class,  it  is  not  because  they 
have  escaped  onr  notice,  but  because  we  are 
of  the  opinion,  after  an  examination  of  the 
eulire  record,  that  it  does  not  appear  that 
the  errors  complained  of  have  probably  re- 
sulted In  a  miscarriage  of  justice,  or  consti- 
tute a  substantial  violation  of  any  of  the  con- 
stltntioiial  or  statutory  rights  of  the  plain- 
tifrs.  The  Supreme  Court  in  every  stage  of 
an  action  is  required  by  statute  (sections  4791 
and  600S,  Rev.  Laws  1910)  to  disregard  any 
error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial 
rl^ts  of  the  adverse  party.  Mullen  v.  Tbax- 
ton,  24  Okl.  643,  104  Pae  860. 

The  controversy  herein  arose  out  of  the 
sale  by  the  plaintifrs  to  the  defendant  of  the 
good  win  and  assets  of  a  coal  brokerage 
btjsiness  whldi,  prior  to  the  sale,  was  con- 
ducted by  the  plaintifls  under  the  name  of 
Arkansas  Valley  Coal  Company,  Limited. 
There  seems  to  be  some  controversy  between 
counsel  as  to  whether  this  company  was  a 
corporation  or  a  partnership,  but  in  the  view 
we  take  of  the  case,  we  deem  that  question 
immaterial.  It  seems  that  the  physical  as- 
sets of  the  company  consisted  entirely  of  a 
small  amount  of  office  furniture  and  fixtures, 
and  certain  accounts  which  were  due  and  ow- 
ing to  it  by  certain  of  its  customers,  which 
appeared  upon  the  books  as  open  accounts, 
while  its  liabilities  consisted  of  sums  due  from 
it  to  certain  Individuals,  banks  and  other  busi- 
ness concerns.  Before  the  sale  was  consum- 
mated, the  plaintiffs  furnished  the  defendant 
an  itemized  statement  of  Its  assets  and  liabil- 
ities, which  showed  that  its  assets  amounted 
to  the  sum  of  $20,572.41,  and  its  liabilities  to 
the  sum  of  118.504.41.  By  the  terms  of  the 
sale,  the  defendant  acquired  the  good  will  of 
the  company  and  all  of  its  physical  assets,  in 
consideration  for  which  be  paid  $1,750,  in 
cash,  gave  a  promissory  note  for  $8,404.45,  and 
assumed  the  payment  of  accounts  due  by  the 
company  to  various  banks,  persons  and  busi- 
ness concerns  in  the  sum  of  $10,128.94,  the 
plaintlfra  agreeing  to  pay  the  balance  of  such 
accounts  in  the  sum  of  $8,494.45,  the  exact 
amount  of  the  promissory  note  above  men- 


tioned. This  note  was  dated  Hartshome,  I. 
T.,  June  14,  1907,  and  was  due  on  or  before 
one  year  after  date.  Immediately  upon  the 
completion  of  the  foregoing  preliminaries  the 
business  of  the  company  was  transferred  to 
the  defendant,  who  thereupon  turned  the 
same  over  to  one  £>.  O.  Hickey,  who  thereto- 
fore had  been  sales  manager  and  vice  presi- 
dent for  the  company,  to  take  full  charge 
thereof  for  and  on  behalf  of  defendant,  he 
being  a  resident  of  Norman,  Okl.,  and  not 
purposing  to  give  it  his  personal  care  and 
attention.  After  Hickey  took  charge  of  the 
business  for  the  defendant  he  proceeded  to 
transact  its  business  for  the  defendant  in  the 
usual  manner.  He  also  collected  part  of  the 
accounts  which  were  transferred  to  the  de- 
fendant as  assets,  made  some  payments  upon 
the  note,  and  payed  off  the  liabilities  which 
were  assumed  by  the  defendant.  In  the 
meantime,  certain  of  the  accounts  transfer- 
red to  the  defendant  as  assets  remained  un- 
collected, much  to  his  dissatisfaction,  and 
payments  upon  the  note  were  not  being  made 
to  the  satisfaction  of  the  plaintiffs.  The  de- 
fendant in  one  of  his  letters  to  Mr.  Wingate, 
who  always  acted  as  spokesman  for  the  plain- 
tiffs, which  was  written  in  response  to  a  let- 
ter requesting  payment  of  the  note,  states 
his  attitude  toward  these  accounts  as  fol- 
lows: 

"Really,  I  am  sure  that  you  must  have  forgot- 
ten your  signed  statement  to  me  with  regard  to 
these  accountB.  This  statement  was  made  at  the 
time  of  the  giving  of  the  note.  In  this  statement 
you  certify  as  to  the  correctness  of  each  and 
every  one  of  these  accounts.  Of  course,  I  had 
not  kept  the  books,  and  had  no  way  of  knowing 
as  to  the  accuracy  of  the  accounts,  or  what 
claims  might  bob  up  against  any  of  them.  For 
this  reason  I  had  yon  certify  as  to  the  correct- 
ness of  all  of  them.  Now,  as  a  matter  of  fact, 
under  this  statement,  I  think  I  cosld  turn  the 
whole  batch  back  to  you  and  have  you  to  estab- 
lish their  correctness,  as  the  burden  is  always  on 
the  one  who  asserts.  But  to  protect  all  parties 
and  show  absolute  good  faith  in  the  matter  I 
have  done  what  I  thought  best  to  establish  the 
correctness  of  the  accounts  as  you  certified  them 
to  me.  With  this  state  of  affairs  you  would 
hardly  ask  and  expect  us  to  pay  out  money  and 
take  chances  on  establishing  the  correctness  of 
the  account." 

The  plaintiffs'  attitude  toward  the  transac- 
tion generally  is  indicated  by  a  letter  writ- 
ten to  the  defendant  by  Mr.  Wingate  as  fol- 
lows: 

"I  have  your  letter  of  the  25th  and  am  some- 
what surprised  at  the  position  you  assume  in  re- 
gard to  Uie  note  due  me  from  the  Ark.  Valley 
Coal  Co.  I  would  beg  to  remind  you  that  I  did 
not  sell  you  any  accounts.  What  I  sold  you  was 
our  stock  in  the  Ark.  Valley  Coal  Co.,  carrying 
with  it  all  the  assets  and  liabilities  of  the  com- 
pany as  relating  to  such  stock  the  same  as  if  you 
were  buying  stock  in  any  other  corporation,  and 
there  is  no  similarity  whatever  between  such  a 
transaction  and  the  land  deals  you  compare  It 
with." 

The  matter  now  bad  narrowed  down  to  the 
foregoing  accounts;  all  the  other  phases  of 
the  trade  between  the  plaintiffs  and  defend 
ant    having    been    satisfactorily    ai 
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Shortly  after  the  passage  between  the  par- 
-Hes  of  the  letters  from  which  the  foregoing 
excerpts  were  taken,  the  defendant  discover- 
ed that  the  general  financial  affairs  of  the 
company  In  other  respects  were  not  In  a  sat- 
isfactory condition  and  decided  to  liquidate 
the  same.  In  pnrsuance  of  this  resolution, 
he  Intrusted  the  matter  of  liquidation  to  a 
Mr.  Beatty,  a  man  of  considerable  experience 
In  that  class  of  bnslneas. 

At  this  time  the  payment  of  the  promis- 
sory note  and  the  collectabillty  of  the  ao- 
conntB  again  came  on  for  consideration  more 
acutely  between  the  plalntUIs  and  the  de- 
fendant, the  defendant  InslBting  as  formerly 
that  the  payment  of  the  note  should  not  be 
pressed  until  the  accounts  were  collected, 
and  the  plaintiffs  Insisting  that  the  accounts 
were  collectable,  and  that  they  conld  have 
been  collected  before,  except  for  the  carelesa- 
ness  and  negligence  of  Mr.  Hlckey  In  the 
management  of  the  affairs  of  the  company. 
FinaII.v,  after  many  conferences  between  the 
plaintiffs  and  the  defendant  the  latter  ex- 
ecuted the  note  sued  on  herein  for  the  exact 
amount  of  the  uncollected  accounts  and  ac- 
crued Interest  on  the  former  note.  The  al- 
leged fraud  upon  which  defendant  relied  for 
a  defense  was  that  the  plaintiffs  represented 
to  hlqi  that  the  accounts  of  the  company 
transferred  to  him  as  assets  were  aU  valid 
existing  accounts  against  solvent  cnatomers 
of  the  company,  whereas  the  part  thereof 
that  remained  uncollected  at  the  time  the  last 
note  was  executed  were  false  and  flctitiouB 
and  were  carried  up(m  the  books  of  the  com- 
pany and  Into  the  statement  of  Its  affairs  fur- 
nished the  defendant  for  the  purpose  of  de- 
ceiving him  and  inducing  him  to  enter  into 
the  trade  with  plaintiffs.  That  these  false 
and  fraudulent  representations  were  reiter- 
ated by  the  plaintiffs  from  time  to  time  from 
tlie  date  of  the  trade  until  the  second  note 
was  executed  and  that  up  to  that  time  the 
defendant  believed  such  statements  to  be 
true,  and  was  thereby  Induced  not  only  to 
make  the  trade  originally,  but  also  to  execute 
the  note  which  Is  now  In  controversy. 

The  only  assignments  of  error  going  direct- 
ly to  the  merits  of  the  case  are  stated  by 
counsel  for  plaintiffs  In  their  brief  as  fol- 
lows: 

"We  contend  that  demurrer  to  the  evidence 
should  have  been  susCsiaed  for  two  reasons:  (1) 
Because  if  there  was  any  fraudulent  practices  or 
false  represpntations  made  at  the  time  of  the  giv- 
ing of  the  first  note,  the  testimony  of  the  defend- 
ant conclusiTely  shows  that  he  bad  full  knowl- 
cdee  of  it  at  the  time  he  executed  the  renewal 
contract  or  note  sued  on,  and  therefore  cannot 
Ki't  up  fraud  as  a  defense  for  the  reasons  hereto- 
fore stated;  and,  second,  because  the  evidence 
producod  by  the  defendant  in  support  of  his  de- 
trnne  utterly  fail«  to  show  fraud  or  false  repre- 
sentations, and  the  most  that  can  be  said  of  it 
is  that  it  shows  a  dispute  about  the  amounts 
due  on  the  accounts  which  he  sets  out  in  his 
answer  as  list  No.  8." 

[21  There  is  no  controversy  between  the 
parties  as  to  the  law  governing  the  first  sub- 


division of  the  aaslgnnient  of  error  as  stated 
above.  They  all  agree  that  contracts  Induced 
by  fraud  are  not  vOld,  but  voidable,  and  that 
the  defrauded  party  may  elect,  with  knowl- 
edge of  the  facts  concerning  the  fraud,  to 
treat  the  contract  as  valid,  and  that  if  be 
does  so,  he  cannot  thereafter  change  his  po- 
sition and  Insist  that  it  is  invalid.  Skinner 
et  ux.  V.  Scott  et  nx.,  29  OkL  364,  118  Pac. 
394. 

Therefore,  the  first  question  la:  Was  there 
any  evidence  adduced  at  the  trial  reasonably 
tending  to  show  that  the  defendant  did  not 
know  of  the  fraud  of  which  he  complained  at 
the  time  he  signed  the  second  note,  tor  It  is 
settled  that  if  he  did,  he  will  be  regarded  as 
having  purged  the  contract  of  the  fraud  and 
cannot  now  rely  upon  It  as  a  defense:  1  Dan- 
iel on  Negotiable  Instruments  (6th  Ed.)  |  206. 

[S-5]  After  a  careful  review  of  the  entire 
record  we  are  of  the  opinion  that  this  ques- 
tion must  be  answered  in  the  afilrmatlve.  It 
may  seem  strange  that  daring  the  more  than 
15  months  which  transpired  between  the  exe- 
cution of  the  first  and  second  notes  the  de- 
fendant did  not  discover  the  alleged  fraud, 
U  any  existed;  but  vre  think  there  are  spe- 
cial circumstances  connected  with  this  case 
which  In  a  measure  explain  his  unusual  cre- 
dulity. In  the  first  place,  the  defendant  and 
Mr.  Wingate,  who  acted  for  both  plaiutifls 
in  the  trade,  wera  trienda  of  many  years' 
standing,  and  aa  that  aeoount  the  details  of 
the  buslnees  seem  not  to  have  been  Inquired 
into  with  that  degree  of  care  whldi  usually 
accompanies  a  business  transaction  lietween 
parties  with  each  other  dealing  at  arm's 
length. 

Another  matter  which  evidently  tended  to 
allay  any  suspicion  on  the  part  of  the  de- 
fendant as  to  the  good  faith  of  the  plaintiffs 
was  that  during  the  time  Mr.  Bickey  was  In 
charge  of  the  business  for  the  defendant  he 
had  come  to  the  conclusion — justly  we  think 
—that  Mr.  lllckey  was  not  only  IneflSdent. 
but  dishonest,  and  that  a  great  deal  of  the 
trouble  In  relation  to  these  accounts  arose 
out  of  his  dishonesty  and  mismanagement  of 
the  affairs  of  the  company.  That  this  Im- 
pression was  fostered  and  encouraged  by 
Mr.  Wingate  is  apparent  by  a  conversation 
which  took  place  between  the  defendant  and 
Mr.  Wingate  about  the  time  the  second  note 
was  executed,  of  which  the  defendant  testi- 
fied as  follows: 

"I  told  Mr.  Wingate  here  over  this  note— I 
said  here  is  ample  funds  from  solvent  concemii  to 
secure  it  and  if  yon  wOl  extend  it  I  win  col]r<^ 
this  money,  and  he  stated  that  Mr.  Hickey  had 
been  drinking  and  gambling  around  in  Eastern 
Oklahoma,  and  that  If  he  bad  attended  to  your 
business  all  of  these  would  be  collected,  and  I 
says,  'I  will  assure  you,  Mr.  Wingate,  if  yon  win 
treat  me  right  and  give  me  time  on  this  I  will 
collect  these  and  make  up  the  payment' "  "Q. 
And  when  Mr.  Wingate  reassured  you  at  the 
time  yon  made  the  note  they  were  correct  and 
yon  found  out  Mr.  Hickey  was  a  crook,  you  be- 
lieved Mr.  Wingate?  A-  I  absolutely  believed 
Mr.  Wingate;  he  was  my  friend  and  associate 
and  bad  no  reason  not  to  relf  on  binb?^  I  ^ 
Digitized  by  VjCJOy  IC 


A) 


SOUTHEEN  SUMCTT  00.  v.  MDNICIPAL  EXCAVATOR  CX). 


«17 


All  of  this  evidence  ana  a  great  deal  more 
tlie  same  effect  tends  to  show  tbat  at  the 
De  the  second  note  Kras  executed  tbe  de- 
adant  entertained  the  belief  that  tbe  ed- 
ition of  tbe  accounts  bad  been  neglected  by 
r.  Hickey,  and  tbat  while  some  of  them 
Te  dlsirated  and  bad  become  stale,  they  all 
lid  be  collected,  by  tbe  exercise  of  proper 
re  and  attention.  Tbe  defendant's  nnfa- 
liarity  with  the  affairs  of  tbe  company  and 
I  lack  of  knowledge  as  to  these  accounts  is 
:ther  explained  by  his  evidence  to  tbe  ef- 
t  that  inonediately  after  taking  over  tbe 
siness  be  placed  tbe  same  in  full  charge  of 
.  Hlckey  and  did  not  exercise  any  snper- 
lon  over  It  himself  until  Immediately  aft- 
the  execution  of  tbe  second  note.  We 
ok  the  moat  that  can  be  said  of  the  evi- 
ice  up  to  this  point  is  that  it  tends  to  show 
t  the  defendant  knew  that  some  of  tbe 
ounts  were  in  dispute,  not  tbat  they  were 
se  and  fictitious,  or  that  the  defendant 
!w  the'  books  of  tbe  company  and  tbe 
tement  furnished  him  bad  been  padded. 
Ve  wiU  now  examine  the  second  sub- 
Ision  of  this  assignment  Of  error  and  see 
it,  if  any,  evidence  there  was  to  support 

verdict  of  the  Jury  on  the  question  of 
Jd.  That -at  the  time  tbe  trade  was  made 
plaintiffs  represented  the  accounts  to  be 
-ect  and  continued  to  do  so  up  to  the  time 

second  note  was  made,  and  that  they 
Id  have  been  collected,  had  it  not  been 

the  shortcomings  of  Mr.  Hickey,  there 

be  no  doubt.  The  record  shows  tbat  im- 
llately  after  the  execution  of  the  second 
i,  and  after  tbe  defendant  bad  placed  Mr. 
tty  in  cbarge  of  the  affairs  of  tbe  com- 
y  as  liquidating  agent,  he  personally  in- 
ited  a  vigorous  campaign  for  tbe  collec- 

of  tbe  accounts  which  resulted  in  fail- 
He  testified  that  it  was  during  this 
rt  to  collect  that  he  discovered  that  tbe 
unts  were  fictitious  and  fraudulent,  and 

thereupon  be  Informed  Mr.  Wingate  of 
llscovery.    He  says: 

told  Mr.  Wingate  that  a  personal  investiga- 
of  these  sccoonts  after  seeing  reliable  par- 
it  indicated  to  me  tbe  most  of  them  were 
ious  and  they  were  not  good." 

other  words,  the  investigation  developed 
the  accounts  were  not  genuine,  tbat  the 
ies  who  appeared  from  tbe  books  and' 
statement  of  assets  and  Uabilitlee  to  be 
ors  of  tbe  company  were  not  indebted  to 
nd  tbat  In  some  Instances  tbe  company 
indebted  to  them.  The  evidence  tending 
low  fraud  on  the  part  of  tbe  plaintiffs  in 
.ing  the  books  of  the  company  and  tbe 
iment  of  their  assets  made  for  the  in- 
ation  of  the  defendant  is  very  volomin- 
md  covers  a  wide  range.  It  is  true  that 
!  of  it  was  introduced  over  objection  by 
>laintlffs,  but  as,  in  our  Judgment,  It  was 
properly  admitted,  no  useful  purpose 
I  be  subserved  by  reviewing  it  at  length, 
de  latitude  is  allowed  in  cases  of  fraud. 


and  circumstances  altogether  inconclusive,  It 
separately  considered,  may,  by  their  number 
and  Joint  operation,  especially  when  corrobo- 
rated by  moral  coincidences,  be  sufficient  to 
constitute  conclusive  proof.  Castle  et  aL  v. 
Bullard,  23  How.  172,  16  L.  Ed.  424;  Leedom 
et  al.  V.  Earls  For.  &  Car.  Co.,  12  Utah,  172, 
42  Pac.  208;  6  Bnc.  Bv.  22. 

On  the  whole,  we  are  entirely  satisfied  tbat 
there  was  sufficient  evidence  adduced  at  tbe 
trial  to  support  tbe  verdict  of  tbe  Jury  and 
the  Judgment  of  tbe  trial  court  entered  tbere- 
on  on  tbe  question  of  fraud.  In  reaching 
tbig  conclusion  we  assume  the  soundness  of 
the  rule  contended  for  by  tbe  plaintlfFB,  that 
to  constitute  actionable  fraud.  It  must  be 
made  to  appear:  (1)  That  defendant  made  a 
material  representation;  (2)  that  It  was 
false ;  (3)  that  when  he  made  it  he  knew  that 
it  was  false,  or  made  It  recklessly,  without 
any  knowledge  of  its  trutSi  and  as  a  positive 
assertion;  (4)  tbat  he  made  it  with  the  in- 
tention tbat  it  should  be  acted  upon  by  plain- 
tiff;  (5)  that  plaintiff  acted  in  reliance  upon 
it;  (6)  that  he  thereby  suffered  injury;  and 
(7)  that  all  these  facts  must  be  proven  with 
a  reasonable  degree  of  certainty,  and  nil  of 
them  must  be  found  to  exist;  tbe  absence  of 
any  of  them  would  be  fatal  to  a  recovery. 
20  Cya  13. 

Finding  no  reversible  error  In  tbe  record, 
tbe  Judgment  of  tbe  court  below  Is  affirmed. 
All  tbe  Justices  concur. 


SOUTHERN  SURET*  CO.  v.  MUNICIPAL 
EXCAVATOR  CO.  et  al.    (No.  7342.) 

(Supreme  Court  of  Oklahoma.     July  25,  1916. 
Rehearing  Denied  Oct.  81,  1916.)  • 

(BytUbut  hv  the  Oouri.) 

1.  Plkading  «=»216p)— Exhibits— ErFECT. 

,.  The  allegations  of  a  petition  challenged  by 
a  general  demurrer  must  be  construed  in  con- 
nection with  the  exhibits  attached  to  the  peti- 
tion. 

[Ed.  Note.--For  other  casee,  see  Pleading, 
Cent.  Dig.  j{  537,  638;    Dec.  Dig.  «=216(2).] 

2.  MXJHICIPAI,  COHPORATIONS  <S=347(1)— PuB- 

uo  Iia>B0VEMENT8— Bonn  of  Coniractob— 

Construction. 
A  claim  for  rentals  doe  for  the  nsc  of  cer- 
tain trenching  machines  let  to  a  contractor  in 
charge  of  the  construction  of  a  waterworks  sys- 
tem, for  a  monicipal  government,  is  not  "labor 
and  material  furnished  in  the  construction  of 
such  public  improvement,"  and  is  not  protected 
by  the  bond  required  by  section  3881,  Rev.  Ik 
1910,  and  the  surety  on  snch  bond  is  .not  liable 
for  such  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  876 ;  Dec.  Dig.  «=> 
347(1).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklaboma  Coun- 
ty; John  W.  Hay  son.  Judge. 

Action  by  tbe  Municipal  Excavator  Com- 
pany against  tbe  Southern  Surety  Company 
and  another.    Judgment  for  plaintiff,  and  the 


®=9Por  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Surety  Company  brings  error.    Beversed  and 
remanded,  wltb  directions. 

B.  O.  Stanard,  J.  H.  Wahl,  and  0.  H.  En- 
nis,  all  of  Sbawnee,  for  plalntifC  in  error. 
Twyford  Sc  Smith,  of  Oklahoma  City,  for  de- 
fendants in  error. 

OALBRAITH,  C.  This  canse  was  decided 
on  demurrer  in  the  court  below.  It  was  held 
that  no  cause  of  action  was  stated  by  the 
plaintiff,  and  judgment  was  rendered  accord- 
ingly. The  plaintiff  brought  action  against 
the  Southern  Surety  Company  and  Nick 
Peay,  upon  a  bond  glren  in  pursuance  to 
sections  3881  and  3882,  Rer.  L.  1910.  The 
allegations  of  the  petition,  so  far  as  Impor- 
tant to  be  noticed  here,  are:  That  the  South- 
am  Surety  Company  does  a  general  bonding 
business  throughout  the  state  of  Oklahoma. 
That  Nick  Peay,  doing  business  under  the 
name  of  Nick  Peay  Construction  Company, 
as  principal,  and  the  Southern  Surety  Com- 
pany, as  surety,  executed  and  filed  with  the 
clerk  of  the  district  court  of  Mcintosh  coun- 
ty a  certain  bond  in  writing,  a  copy  of  which 
is  attached  as  "Bxhibit  A."  That  said  bond 
was  for  the  sum  of  $63,000  and  recited  that 
whereas  the  Nick  Peay  Construction  Com- 
pany tiad  entered  into  a  written  contract 
with  the  city  of  Eufaula,  OkL,  for  the  con- 
stmction  of  a  sanitary  sewer  system  and  the 
further  extension  of  the  waterworks  system, 
now,  therefore,  "if  the  said  principal  shall 
well  and  truly  pay  all  Indebtedness  incuried 
for  any  and  all  labor  and  material,  furnish- 
ed in  the  construction  of  said  extension  in 
the  performance  of.  said  contract,  then  this 
obligation  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect"  That  prior 
to  making  and  filing  the  bond  the  plaintiff 
entered  into  a  certain  contract  in  writing 
with  the  defendant  Nick  Peay,  conditioned 
for  supplying  and  furnishing  certain  labor 
and  material  to  be  used  in  the  execution  of 
the  terms  of  said  contract  of  the  said  Nick 
Peay  with  the  city  of  Eufaula.  A  copy  of 
said  contract  was  attached  to  the  petition, 
and  further  alleged:  "That  the  said  Nick 
Peay,  doing  business  as  the  Nick  Peay  Con- 
struction Company,  became  indebted  to  and 
incurred  certain  indebtedness  with  the  plain- 
tiff for  work  and  material  furnished  by  plain- 
tiff to  said  Nick  Peay  in  the  construction  of 
said  sewer  system  and  extension  provided  for 
and  under  the  terms  of  the  contract  marked 
'Exhibit  C,'  and  to  cover  which  Indebtedness 
the  said  bond  marked  'Exhibit  — '  was  made 
and  filed  by  the  defendants,  and  each  of 
them.  That  the  labor  and  material  furnished 
by  plaintiff  to  said  defendant  aforesaid  was 
under  and  by  virtue  of  the  said  subcontract 
hereto  attached  marked  'Exhibit  B.'  That 
said  labor  and  material  was  fiuTilshed  and 
the  indebtedness  incurred  therefor  between 
the  2Qth  day  of  January,  1913,  and  June  12, 
1913,  and  was  of  the  contract  price  and  value 
of  13,394.61,  and  on  which  amount  the  plaintiff 


received  payment  of  $860,  leaving  a  balance 
due  and  unpaid  of  $2,544.51  for  such  labor 
and  material  so  furnished  and  indebtedness 
incurred  as  aforesaid  and  for  which  said 
surety  bond  was  given  by  said  defendants." 
And  that  demand  for  the  payment  of  the  bal- 
ance due  on  said  account  for  labor  and  mate- 
rial had  been  made  and  payment  refused, 
and  that  said  action  was  brought  witliln  six 
months  as  provided  by  statute,  and  attached 
a  statement  of  the  account  for  labor  and  ma- 
terial, as  claimed,  as  "Exhibit  B,"  and  pray- 
ed for  Judgment  in  the  amount  of  the  ac- 
count. 

The  statement  of  the  account  attached  to 
the  petition  was  as  follows: 

Oklahoma  City,  OkL,  Angnst,  1013. 
Nick  Peay,  doing  business  as  the  Nick   Peay 
ConBtxuction  Company,   To  Municii)al  Ex- 
cavator Coinpany,  Dr. 
February    28,    1913,    sUtement    ren- 
dered   f  8M  23 

February    28,    1913,    statement    ren- 
dered     483  36 

April  6,  1913,  statement  rendered...  409  21 
April  6,  1918,  statement  rendered. ...  19  74 
Jane  12,  1913,  statement  rendered. . .  1,443  63 
June  12,  1913,  statement  rendered...      144  44 


Credits. 
March  1,  1918,  by  cash.... 


$3,394  51 
.      850  00 


BahtQce    doe $2,644  61 

The  pertinent  parts  of  the  contract  be- 
tween plaintiff  and  Nick  Peay,  under  wbidi 
plalntitr's  claim  arose,  are  as  follows: 

"Clanae  1.  That  said  first  party  (plalntilE) 
hereby  agrees  to  furnish  said  second  party  (the 
construction  company)  with  two  of  its  trench- 
ing machine*  for  a  minimnm  term  of  sixty 
working  days,  without  respect  to  delays,  Son- 
days  and  legal  holidays  excepted.    •    *    • 

"Clause  3.  Said  first  par^  hereby  agrees  to 
furnish  one  operator  who  shall  be  in  full  charge 
of  said  machine  during  such  time  as  second  par- 
ty desires  to  operate  said  machine,  and  anail 
also  have  the  right  to  employ  an  engineer  and 
fireman  to  operate  the  engine  and  do  firing. 
Said  operator,  engineer  and  fireman  to  be  the 
employes  of  and  to  be  paid  by  the  second  party. 

*  Clause  6.  Said  second  party  shall  pay  to  said 
first  narty  a  minimum  rental  of  $30  for  No.  43 
and  ^  for  No.  58  oer  day  •  •  •  and  In  ad- 
dition to  pay  five  (6)  cents  per  cubic  yard  for  all 
excavation  in  trenches  less  than  eight  (8)  feet 
in  deptit,  and  ten  (10)  cents  per  cubic  yard  for 
all  excavation  in  trenches  (8)  feet  or  mora  in 
depth." 

The  surety  company  filed  a  general  denrar- 
rer  to  the  petition  which  was  by  the  oonrt 
overruled,  and  the  surety  company,  refusing 
to  amend  but  electing  to  stand  upon  its  de- 
murrer, refused  to  plead  further,  and  the 
court  rendered  Judgment  against  It  for  the 
amount  claimed  in  plaintHTs  petition.  To 
review  that  Judgment  an  appeal  has  been 
duly  perfected  to  this  court. 

[1,2]  The  error  assigned  Is  the  ordor  of 
the  court  overruling  the  demurrer  to  the  pe- 
tition. It  Is  insisted  by  the  plaintiff  in  error 
that,  inasmudi  as  it  appeared  from  the  face 
of  the  petition  that  the  account  sued  upon 
was  not  for  "labor  and  material"  famished 
in  connection  with  the  execution  of  the  con- 
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tract  for  a  public  Improvemeht,  tmt  arose 
out  ot  a  claim  for  rentals  for  trenching  ma- 
chines fnmlshed  by  the  platatifl  to  the  con- 
tractor, this  Indebtedness  is  not  within  the 
OHiditlon  of  the  bond, 'and  therefore  the  pe- 
tition failed  to  state  a  liability  against  the 
surety  company.  It  is  contended  on  behalf 
of  the  defendant  In  error  that  inasmnch  aa 
the  pe'lition  alleged  that  the  account  was  for 
"labor  and  material  furnished  the  contractor 
in  the  execution  of  the  public  improvement," 
and  that  the  demurrer  admitted  the  truth 
of  these  allegations,  therefore  the  petition 
stated  an  indebtedness  within  the  conditions 
of  the  bond,  and  the  court  was  therefore  right 
in  oTerroling  the  demurrer. 

It  may  be  conceded  that,  so  far  as  the  al- 
legations of  the  petition  are  concerned,  con- 
sidered alone  an  indebtedness  within  the 
terms  of  the  b<»d  la  declared  upon,  since 
the  claim  is  alleged  to  be  due  for  labor  and 
material  furnished  the  contractoi!  in  the 
execution  of  his  contract ;  but,  when  taken  in 
connection  with  the  exhibits  attached  to  the 
petition,  it  clearly  appears  that  the  indebted- 
ness sued  upon  was  for  the  rentals  for  the 
trenching  machines  that  the  plaintUf  furnish- 
ed the  contractor.  However,  the  rule  is  that 
in  construing  the  petition  upon  a  demurrer 
the  exhibits  attached  thereto  must  be  consid- 
ereA  in  connection  with  the  allegations  there- 
of. In  the  case  of  Whlteacre  ▼.  Nichols,  17 
Okl.  S87,  87  Paa  86S,  it  is  said: 

"On  demurrer  to  a  petition,  as  defective,  in 
that  it  does  not  state  facta  sufiBcient  to  con- 
stitute a  cause  of  action,  the  petition  should  be 
liberally  construed  with  a  view  to  substantial 
justice  between  the  parties;  and  a  demurrer 
wiU  only  be  sustained  where  the  petition  pre- 
sents defects  so  substantial  and  fatal  as  to 
authorize  the  court  to  say  that,  taking  all  the 
facts  to  be  admitted,  they  furnish  no  cause  of 
action  whatever." 

In  Caiman  v.  Krelpke,  40  Okl.  516,  139  Pac 
68S,  the  Nichols  Case,  supra,  is  approved,  and 
the  first  paragraph  of  the  syllabus  of  that 
case  reads: 

"In  an  action  on  account  where  the  petition 
upon  its  face  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant,  but  cer- 
tain exhibits  attached  theretb  suggest  a  doubt 
as  to  whether  the  defendant,  in  making  the 
purchase,  acted  in  a  representatlTe  capacity, 
or  as  an  individual,  a  general  demurrer  thereto 
should  be  overrulea." 

See,  also,  Davis  et  al.  v.  Board  of  Com- 
missioners of  Choctaw  Co.,  158  Pac.  294,  not 
officially  repotted. 

Under  the  rule  announ6ed  In  these  deci- 
sions, the  allegations  of  the  petition  In  the 
Instant  case  must  be  construed  in  connection 
with  the  exhibits  attached  thereto.  So  con- 
strued. It  clearly  appears  that  the  claim  tn 
suit  la  due  entirely  for  rentals  on  machines 
furnished  by  the  excavator  company  to 
the  contractor.  This  presents  the  question 
squarely  whether  or  not  a  claim  for  rentals 
due  for  a  machine,  Independent  of  any  claim 
for  labor  for  operating  it,  can  properly  bo 
said  to  be  "labor  and  material  furnished" 


within  the  condition  of  the  bond  In  suit  Up- 
on the  answer  returned  to  this  qnestion  de- 
Iiends  the  correctness  of  the  ruling  of  the 
trial  court  If  the  claim  for  rentals  were 
either  labor  or  material,  then  the  mUng  of 
the  trial  court  was  right;  but,  If  such  dalm 
cannot  be  held  to  be  either  labor  or  material, 
then  the  ruling  was  wrong. 

We  are  reminded  at  the  outset  of  this  in- 
vestigation that  the  Industry  of  counsel  has 
not  discovered  a  single  dedaion  holding  that 
rentals  for  machines  furnished  a  contractor 
engaged  in  construction  work  were  either 
labor  or  material  within  the  terms  of  a  stat- 
ute permitting  liens  against  Improvements 
for  labor  and  material  furnished  therefor, 
or  that  such  a  claim  is  within  the  protection 
of  a  bond  required  of  a  public  contractor, 
conditioned  that  all  labor  and  material  fur- 
nished shall  be  paid  for  by  him.  It  seems 
that  this  question  Is  one  of  first  impression 
tn  this  jurisdiction,  although  analogous  ques- 
tions have  been  adjudicated  by  the  courts  of 
other  states  having  a  similar  statute  to  our 
own. 

Section  8881,  Rev.  L.  1910,  requires  any 
public  officer  before  entering  Into  a  contract 
for  any  public  works  costing  to  exceed  $100 
to  take  tTom  the  contractor  a  sufficient  bcmd, 
payable  to  the  state  of  Oklahoma,  condition- 
ed that  the  contractor  "shall  pay  all  indebt- 
edness incurred  for  labor  or  material  furnish- 
ed In  the  construction  of  said  public  build- 
ing or  in  making  said  public  improvements." 

In  the  state  of  Washington  the  statute  re- 
quiring a  public  contractor  to  give  bond  was 
broader  than  the  statute  In  this  state,  inas- 
much as  it  required  the  ctmdition  of  the  bond 
to  be  that  the  contractor  "shall  pay  all 
laborers,  mechanics,  subcontractors,  and  ma- 
terialmen, and  all  persons  who  shall  supply 
said  principal  or  subcontractors  with  provi- 
sions and  supplies  for  the  carrying  on  of 
said  work,  all  Just  debts,  dues  and  demands 
Incurred  In  the  performance  of  said  work." 

Hurley-Mason  Co.  v.  American  Bonding 
Ca,  79  Wash.  664,  140  Pac  676,  was  an 
action  for  the  rental  value  of  a  pump  and 
hoist  derrick  fnmlshed  to  fhe  contractcM*, 
constructing  a  waterworks  system  for  a  dty 
In  the  state  of  Washington.  The  action  was 
against  the  contractor  and  the  surety  com- 
pany on  a  bond  conditioned  as  provided  In 
the  statute  above  quoted.  The  court  held 
that  this  dalm  for  rentals  was  "supplies" 
and  within  the  condition  of  the  bond,  and 
that  the  surety  company  was  liable  therefor. 
The  court  said  In  the  course  of  its  opinion: 

"It  must  be  conceded  that  this  approaches 
very  close  to  the  line  between  secured  and  un- 
secured items  under  this  statute  and  bonds  giv- 
en in  pursuance  thereof." 

It  will  be  observed  that  the  conditions  of 
the  bodd  given  under  the  statute  of  the  state 
of  Washington  were  broader  than  the  condi- 
tions of  the  bond  in  suit  In  the  instant  case. 
It  cannot  be  dalmed  that  this  decbdon  Is    . 
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an  aathorlty  Jostlfylng  tbe  taoldlng  tbat  the 
claim  for  rentals  involved  in  the  instant  case 
were  either  labor  or  material  within  the  con- 
ditions of  the  bond  in  suit. 

In  the  state  of  Michigan  there  was  a  stat- 
ute similar  to  section  3881  of  our  Rev.  L. 
1910.  The  case  of  City  of  Alpena  r.  TiUe 
Guaranty  &  Surety  Company,  169  Mich.  329, 
123  N.  W.  1126,  was  an  action  for  labor  and 
material  furnished  in  repair  work  performed 
on  the  pumps  and  machines  used  in  connec- 
tion with  a  waterworks  contract  The  ques- 
tion presented  was  whether  or  not  this  claim 
was  within  the  conditions  of  the  bond  re- 
quiring the  payment  of  labor  and  material 
furnlshod.  The  court  held  that  it  was  not, 
and  In  part  said: 

"The  provision  of  the  bond  upon  which  the 
claim  of  the  use  plaintiff  is  baaed  is  the  prom- 
ise of  the  defendant  to  save  harmless  the  city 
of  Alpena,  etc,  from  unpaid  claims  for  labor 
and  material  furnished  under  the  contract.'    To 

?ive  to  this  provision  the  construction  claimed 
or  it  by  the  plaintiff  would  render  the  surety 
liable,  not  only  for  the  cost  of  small  and  inci- 
dental repairs  to  the  machinery  and  plant  used 
in  construction  (which  is  the  extent  of  the 
use  plaintiff's  claim  in  the  case  at  bar),  but 
also  for  all  large  changes  and  improvements  in 
equipment,  more  or  less  permanent  in  charac- 
ter, and  perhaps  long  surviving  in  usefulness 
the  completion  of  the  contract  upon  which  the 
equipment  was  being  used  at  the  time  the  re- 
pairs were  made.  And  by  a  parity  of  reason- 
mg  it  might  even  be  said  that  the  surety  be- 
came  responsible  for  the  original  cost  of  the 
plant,  because  it  was  purqhased  by  the  contrac- 
tor to  be  used  upon  the  contract.  We  are  of 
opinion  that  this  contention  is  not  tenable,  but, 
on  the  contrary,  think  that  the  term  'labor  ana 
material,  furnished  under  the  contract,'  means 
such  labor  and  materials  as  are  necessary  to 
construct  the  work  in  accordance  with  the 
contract  This  view  Is  siqiported  by  reason  and 
authority." 

Kansas  City  t.  Toomans,  213  Mo.  161,  112 
S.  W.  225,  was  an  action  against  the  surety 
on  a  bond  having  a  similar  condition  as  that 
in  the  Instant  case,  and  the  court  In  holding 
that  a  claim  for  explosives  sold  to  a  con- 
tractor and  used  in  the  construction  of  the 
waterworks  system  was  within  the  protec- 
tion of  the  bond,  and  that  steam  shovels,  en- 
gines, boilers,  shovels,  crowbars,  and  other 
like  tools  were  not  within  Its  provisions,  in 
part  said: 

"A  steam  shovel,  an  engine,  and  boiler,  picks, 
shovels,  crowbars,  and  the  like,  are  tools  and 
appliances,  which,  while  used  in  the  doing  of 
the  work,  survive  its  performance  and  remain 
the  property  of  their  owner.  Not  so,  however, 
with  materials  that  are  used  up  in  the  perform- 
ance of  the.  vork,  and  are  therefore  invisible 
except  as  they  survive  in  tangible  results.  We 
think  that  explosives,  when  used  as  substitutes 
for  other  recognized  'materials,'  are  covered 
by  the  same  principle.  They  enter  into  and 
form  a  part  of  the  permanent  structure  quite 
as  much  as  the  earth,  rails,  ties,  culverts,  and 
bridges  that  we  can  see  and  feeL" 

McAalUTe  r.  Jorgenaon,  107  Wis.  132,  82 
N.  W.  '706,  wa»  an  action  seeking  to  establltfi 
a  Uen  for  rentkls  due  tot  the  nss  of  a  well* 


boring  machine  nsed  by  tbfl  contractor  In 
drilling  a  well.  The  court  In  denying  the 
claim.  In  part  said: 

The  "plaintiff's  right  to  a  lien  is  based  npoa 
the  fact  that  he  hired  his  well-boring  machine 
to  •  •  *  who  had  the  contract  to  bore  the 
well.  •  •  •  Under  no  permissible  theory  can 
it  be  said  the  plaintiff  has  furnished  any  "ma- 
terial' that  entered  into  or  became  a  component 
part  of  the  well.  Whatever  right  he  has,  if 
any.  arises  from  the  use  of  his  machine.  When 
he  hired  It  to  •  •  •  (the  contractor)  to  all 
intents  and  purposes  it  became  the  hitter's  ma- 
chine, the  same  as  if  he  had  purchased  it  out- 
right The  plaintiff  did  no  manual  labor,  either 
by  himself  or  his  servants,  toward  the  con- 
struction of  the  welL  The  machine  was  used 
b^  *  *  *  (the  contractor)  as  though  it  was 
his  own.  For  its  use  in  connection  with  his 
own  labors  he  would  have  been  entitled  to  a 
lien;  not  for  the  use  of  the  machine  alone,  but 
because,  with  his  labors  in  the  use  and  opera- 
ation  of  the  machine,  the  well  was  drilled." 

In  Wood  Cnrtls  &  Co.  v.  El  Dorado  Lmnber 
Co.,  153  Cal.  230,  94  Pac.  8T7,  16  L.  R.  A.  (N. 
S.)  585,  126  Am.  St  Rep.  80,  IB  Ann.  Cas.  382, 
It  wag  held  by  the  Supreme  Court  of  Califor- 
nia: 

"One  who  merely  rents  horses  and  harness 
to  the  contractor,  to  be  used  in  the  prosecution 
of  railroad  construction,  does  not  bestow  labor 
on  the  road  within  the  meaning  of  a  statute 
giving  a  lien  to  one  so  doing. 

In  Potter  Mfg.  Co.  y.  Meyer  Se  Co.,  171  Ind. 
613,  86  N.  B.  837,  131  Am.  St.  Rep.  267,  the 
Snpreme  Court  of  Indiana,  in  denying  a  Hen 
claimed  for  the  rental  value  of  a  trenching 
machine,  under  a  statute  giving  lien  for  ma- 
chinery furnished  for  the  construction  of 
public  improvements,  in  part,  said: 

"A  lien  is  authorized  in  favor  of  a  laborer 
to  the  extent  of  the  value  of  the  work  done  by 
him.  This  trench  machine  owned  by  appellant 
did  not  work  automatically,  but  was  operated 
only  by  men  in  the  employ  and  under  direction 
of  the  lessee  of  the  machine,  J.  J.  Smith  &  Co. 
There  could  be  no  question  that  the  contrac- 
tor, J.  J.  Smith  &  Co.,  might  have  acquired  a 
Uen  to  the  extent  of  the  value  of  the  work  done 
•  •  •  by  this  labor-saving  machine.  Appel- 
lant however,  did  not  perform  •  •  •  any 
labor  upon  the  structure  to  be  erected.  Ita 
claim  is  not  for  the  value  of  work  actually 
done,  but  compensation  at  an  agreed  price  for 
a  specified  time  as  the  rental  value  of  the  ma- 
chine without  regard  to  whether  it  was  idle  or 
in  use  upon  this  work.  But,  waiving  any  tech- 
nical questions  as  to  the  theorv  of  the  cross- 
complaint,  and  assuming  that  if  the  evidence 
so  warranted,  appellant  might  recover  thereon 
to  the  extent  of  the  value  of  work  done  by  it 
we  are  clearly  of  opinion  that  appellant  is  not 
shown  to  have  performed  any  work,  and,  as  the 
mere  lessor  of  this  machine,  cannot  be  regarded 
as  one  performing  labor  within  the  meaning  of 
the  statute  under  consideration." 

United  States,  for  use,  ▼.  Conkling  et  at., 
186  Fed.  508,  68  O.  C.  A.  220,  was  an  ac- 
tion to  recover  a  claim  for  per  diem  charg- 
ei  for  a  certain  scow  let  to  the  contractor 
engaged  In  public  works  against  the  surety 
and  his  bondsmen  on  a  bond  given  under 
the  federal  statute  conditioned  for  the  pay- 
ment of  all  labor  and  material  furnished  on 
the  ground  that  the  rental  for  this  scow  was 
labor  and  material  supplied  in  the  proseco- 
Oon  of  said  work.    The  court,  denying  the 
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claim,  held  that  It  was  not  within  the  con- 
ditions of  the  bond. 

In  United  States  v.  American  Surety  Co., 
200  U.  S.  197,  26  Sup.  Ot  168,  50  L.  Ed. 
437,  It  was  admitted  that  the  claimant  had 
furnished  labor  on  a  public  Improvement  for 
which  he  had  not  been  paid,  but  It  was  con- 
tended that  he  had  furnished  this  labor  to 
the  subcontractor,  and  that  the  liability  on 
the  bond  required  by  the  federal  statutes 
from  a  contractor  on  public  works  extended 
only  to  claims  for  labor  and  material  fur- 
nished to  the  contractor.  The  court  said, 
In  effect,  that  the  object  of  requiring  the 
bond  under  the  law  was  to  make  sure  that 
labor  and  inaterlal  entering  Into  public  im- 
provements for  the  federal  government 
should  be  paid  for,  and  that,  while  the  Uter- 
al  terms  of  the  obligation  of  the  bond  only 
covered  labor  and  material  furnished  to  the 
contractor,  stlU  the  labor  and  material  sued 
for  In  that  case  entered  into  the  public 
structure  and  was  witWn  the  spirit  and 
therefore  within  the  protection  of  llie  bond. 
This  case,  however,  does  not  hold,  and  is  not 
an  authority  for  the  contention,  that  a  claim 
for  rentals  on  a  machine  furnished  to  the 
contractor,  used  upon  public  works,  was  ei- 
ther labor  or  material  within  the  protec- 
tion of  the  obligation  of  sudi  a  bond  as  that 
In  suit 

Under  the  foregoing  anthorittes,  and  many 
others  cited  and  discussed  In  those  decisions, 
we  are  constrained  to  the  view  that  only  "a 
strong  arm"  construction  of  the  statutes 
would  bring  the  claim  involved  in  this  suit 
within  the  protection  of  the  bond.  It  can- 
not be  said  that  the  excavator  company  tar- 
nlshed  either  labor  or  material  for  the  pub- 
lic works,  or  that  it  sustained  any  contract 
relation  to  such  pubUc  works.  U  merely 
famished  two  machines  to  the  contractor 
that  he  employed  in  the  construction  of  this 
public  work.  It  is  true  that  the  excavator 
company  furnished  the  skilled  operator  and 
retained  the  right  In  Its  contract  to  furnish 
an  engineer  and  fireman,  but  It  expressly 
stipulated  that  such  employes  should  be  the 
employ^  of  the  contractor,  and  should  be 
paid  for  by  him.  It  therefore  performed  no 
labor  in  connection  with  the  operation  of  the 
machine.  Its  clahn  is  only  for  a  stipulated 
rental  .for  the  use  of  the  machine.  Such 
a  claim  was  not  within  the  letter  or  spirit 
of  the  bond  and  was  not  protected  thereby. 
The  court  was  therefore  in  error  in  over- 
ruUng  the  demurrer  to  the  petition,  on  ac- 
count of  which  the  Jadgment  appealed  from 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  vacate 
the  order  overmUng  the  demurrer  and  to 
enter  an  order  sustaining  the  same,  and  for 
such  further  proceedings  as  may  be  neces- 
sary not  inconsistent  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


HUME  et  aL  t.  GRAGIN  et  al    (No.  6898.) 

(Supreme  Court  of  Oklahoma.     June  27,  I&IA. 

Rehearing  Denied  Oct  31,  1916.) 

(Bvttdbut  6y  the  Court.) 
Venub  <S=»84— Objections— Waiveb. 

Where  an  action  which,  under  the  terms  of 
section  4673,  Revised  Laws  1910,  should  have 
been  commenced  in  a  county  in  which  the  cause, 
or  some  part  thereof,  arose  is  improperly  com- 
menced in  gome  other  county  a  question  of 
venue  arises,  which  may  be  waived,  and  if  the 
defendants  thus  improperly  sued  in  the  wrong 
county,  instead  of  confining  their  objection  to 
that  of  having  been  sued  in  the  wrong  county, 
file  demurrers  presenting  other  grounds  than 
that  of  the  venue  they  thereby  waive  the  ob- 
jection that  they  have  been  improperly  sued  in 
the  wrong  county  and  submit  themselves  to  the  - 
jurisdiction  of  the  court  of  the  county  in  which 
the  action  was  commenced,  that  court  having 
jurisdiction  of  the  action  in  other  respects. 

[Bd.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  It  146-148 ;    Dec.  Dig.  «s>84.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  F.  B.  C5ragln  against  Blsworth 
Hume  and  others.  Judgment  for  plaintiff, 
and  certain  defendants  bring  error.    Affirmed. 

H.  J.  Sturgla,  of  Enid,  for  plaintiffs  In  er- 
ror. Dale  &  Blerer,  of  Quthrle,  for  defendant 
in  error. 

WILSON,  C.  Defendant  In  error  F.  B. 
Cragln,  as  plaintiff,  sued  the  plaintiff  in  error 
Elsworth  Hume  and  others,  for  the  recovery 
of  a  money  Judgment,  alleging.  In  substance, 
that  on  and  subsequent  to  August  3,  1910, 
Samuel  C.  Campbell  was  sheriff  of  Garfield 
county,  Okl.;  that  on  said  3d  day  of  August, 
1910,  the  plaintiff  sued  another  in  the  district 
court  of  Noble  county,  Okl.,  to  recover  a  mon- 
ey Judgment,  and  that  In  said  action  an  at- 
tachment was  Issued  out  of  the  office  of  the 
clerk  of  that  court,  commanding  the  sheriff 
of  Garflield  county  to  levy  the  same  on  the 
property  of  the  defendant ;  that  pursuant  to 
said  order  said  Campbell,  as  sheriff,  levied 
on  300  bushels  of  wheat  of  the  value  of  f234, 
belonging  to  the  defendant  in  Garfield  coun- 
ty, and  made  due  return  of  his  proceedings 
to  the  court;  that  thereafter  the  defendant 
in  this  action,  Tony  Wright  and  another,  in- 
tervened in  said  action  claiming  to  own  said 
wheat;  that  thereafter  Judgment  was  ren- 
dered in  said  action  in  favor  of  the  plaintiff 
and  adverse  to  the  defendant  therein  and  to 
the  Interveners  and  sustaining  the  attach- 
ment and  ordering  the  attached  wheat  sold 
by  the  sheriff  of  Garfield  county.  It  was  fur- 
ther alleged  that  the  defendant  Els\^'orth 
Hume  was  elected  sheriff  of  Garfield  county 
at  the  fall  election  ia  1910  and  qualified  as 
such  and  assumed  the  office  in  January,  1911 ; 
that  in  July,  1912,  an  order  of  sale  was  Is- 
sued out  of  the  office  of  the  clerk  of  the 
district  court  of  Noble  county  In  said  action, 
commanding  the  sheriff  of  Garfield  county  to 
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sell  tbe  s«id  800  badiela  of  wheat,  and  plac- 
ed tile  same  In  tbe  hands  of  Bilswortb  Hnme, 
as  sheriff  of  Oarfleld  county,  for  ezecntioa; 
that  said  Elsworth  Hnme,  as  sheriff,  made 
retnrn  of  said  order  of  sale  to  the  effect  that 
be  had  gone  on  the  land  on  which  said  wheat 
bad  been  located  and  did  not  find  tbe  prop- 
erty; and  that  no  sale  thereof  had  been 
made.  It  was  further  alleged  that  at  the 
time  said  Hume  assumed  the  office  of  sheriff 
the  wheat  was  in  the  bin  In  Garfield  county 
and  was  in  good  condition;  that  it  was  the 
duty  of  said  former  sheriff,  Samuel  Campbell, 
while  he  was  sheriff,  to  take  care  of,  pro- 
tect, and  keep  said  attached  wheat  to  abide 
the  judgment  of  the  court  and  to  turn  the 
same  over  to  said  Hume  on  his  assuming  said 
office,  and  that  it  was  the  duty  of  said  Hume 
to  receive  said  wheat  and  safely  keep  it 
subject  to  the  order  of  the  court;  that  said 
Campbell,  as  sheriff,  and  said  Hume,  as  shei^ 
Iff,  being  obligated  as  aforesaid,  did,  on  or 

about  the day  of  January,  1912,  fall 

and  neglect  to  properly  care  for  said  wheat 
and  hold  the  same  as  by  the  said  writ  of  at- 
tachment repaired  and  as  they  were  required 
by  the  law  to  do ;  that  said  defendant  Tony 
M.  Wright  was,  by  said  Samuel  C.  Camp- 
bell and  said  E.  Hnme,  sheriffs  as  aforesaid, 
and  by  their  neglect  to  perform  their  duty, 
permitted  and  enabled  to  and  did  take  and 
remove  the  said  wheat  and  dispose  of  it 
and  convert  It  to  his  own  use  and  deprive  the 
plaintiff  thereof. 

To  this  petition  the  defendant  Hume  filed 
bis  demurrer  on  tbe  alleged  grounds:  First, 
that  the  court  was  "without  Jurisdiction  of 
the  person  of  said  defendant  Elsworth  Hume 
and  his  bondsmen  and  without  Jurisdiction 
of  the  subject-matter  of  the  above-entitled 
action  to  hear,  determine,  or  try  the  same" ; 
and,  second,  that  there  was  a  "misjoinder  of 
parties  defendant"  The  other  defendants, 
except  Campbdl  and  Wright,  filed  slmUar 
demurrers.  The  court  overruled  the  demur- 
rers, and  It  is  from  the  order  overruling  the 
demurrers  and  rendering  Judgment  for  the 
plaintiff  that  this  appeal  is  instituted. 

Section  4673,  Revised  Laws  1910,  provides: 

"Actions  for  tbe  following  causeg  must  be 
brought  in  the  county  where  the  cause,  or  some 
part  thereof,  arose:    •    •    • 

"Second,  an  action  against  a  public  officer  for 
an  act  done  by  him  in  virtue,  or  under  color  of 
bis  office,  or  for  neglect  of  his  official  duties. 

"Third,  an  action  on  the  official  bond  or  un- 
dertaking of  a  public  officer." 

The  action  was  onfe  which  came  within  tbe 
terms  of  subsections  2  and  8  of  the  section 
of  the  statute  partly  quoted  above,"  and  could 
have  been  properly  commenced  only  in  Gar- 
field county ;  but  the  question  raised  by  this 
appeal  is  one  of  venue,  rather  than  one  of 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion or  of  the  Jurisdiction  of  the  court  to 
render  a  Judgment  of  the  nature  of  the  one 
sought  to  be  recovered.  The  deftodant  Hume 
and  his  bondsmen  bad  the  right  to  object  to 


being  sued  in  Noble  oonnty,  bat  OuSr  right 
to  so  object  was  a  pers<mal  one  wbldi  could 
be  waived  by  them  and  did  not  Involve  tbe 
Jurisdiction  of  the  court  to  render  the  Judg- 
ment sought  to  be  recovered  in  the  action 
after  having  been  vested  with  Jurisdiction 
over  the  persons  of  the  defendants,  to  wit, 
Hume  and  his  bondsmoi.    40  Cyc.  111. 

Had  the  defendants  availed  tbemsdves. 
In  tbe  proper  manner,  of  their  privilege  not 
to  be  sued  In  Noble  county,  a  dUIerent  qata- 
tton  would  have  been  presented,  and  tbe 
court  would  probably  have  erred  had  It  at- 
tempted to  retain  Jurisdiction  to  try  and  de- 
termine the  case  as  against  the  objecting  de- 
fendants ;  but  instead  of  confining  themselves 
to  an  objection  to  the  district  court  of  No- 
ble county  taking  Jurisdiction  of  the  case  be- 
cause It  had  not  been  brought  in  the  county 
In  whl<ih  the  cause,  or  some  part  thereof, 
arose,  the  defendants  filed  a  demurrer  pre- 
senting other  grounds  than  that  of  the  venue 
of  the  action,  thereby  waiving  the  objection 
that  they  had  been  Improperly  sued  In  Noble 
county,  and  conferring  Jurisdiction  on  tbe 
court,  of  their  persons,  to  hear  and  determine 
the  cause  and  render  the  Judgment  appealed 
from.  40  Oyc  118;  Llndley  v.  Kelly,  147 
Pac.  1016. 

The  only  question  presented  for  tbe  con- 
sideration of  this  court  by  the  plaintiff  in 
error  in  his  brief  being  that  of  the  venue 
of  the  court  which  tried  the  case,  and  it  ap- 
pearing, as  we  have  seen,  that  the  defendants 
waived  In  the  lower  court  their  right  not 
to  be  sued  tn  Noble  county  and  submitted 
themselves  to  the  Jurisdiction  of  tbe  court, 
we  recommend  that  the  Judgment  be  af- 
firmed. 

FEB  CURIAM.    Adopted  in  whole. 


SHAWNEE  UFB  INS.  GO.  t.  TATLOB  et  aL 
(No.  688&) 

(Supreme  Court  of  Oklahoma.    July  25,  1916.) 

(SvJiahu*  hf  the  OomrtJ 

1.  I<nfiTATioiT  or  Actions  «=5>180(2)— Pi«ai>- 
n?o— Dektibbeb. 

Where  a  petition  upon  its  face  does  not 
show  that  the  cause  of  action  is  barred  by  the 
statute  of  limitations,  a  demurrer  thereto,  nr^- 
ed  gpecially  opon  that  groiud,  should  be  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  {  671;  Dec.  Dig.  €=» 
180(2).] 

2.  Pleading   «=>367(1)  —  Monona  —  Makino 
MoBE  Detinite  and  Cxkiaiii. 

Where  a  motion  to  make  more  definite  and 
certain  a  paragraph  of  the  petition  seeks  to 
raise  a  question  presentable  only  by  demurrer, 
the  same  should  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  «=»367(1).] 

3.  Appeal  and  Ebbob  «=>1042(4)— Rxvixw— 
Habmlebs  Ebbob— Plbadino. 

Petition  examined,  and  k«Mi  that  it  ifas 
harmless  error,  if  any,  to  overrule  a  motion  t* 


4E9Por  otiiW  caiM  na  ntm»  topic  ud  KBT-NUMBBK  In  all  K«r-NamlMr*A  DIcMta  and  IndUM 


Digitized  by  VjOOQIC 


OkL) 


SHAWNEE  LIFE  IN*  00.  t.  TAYLOR 


623 


strike  as  snTpInsage  certoia  allegations  com- 
plained of  in  the  petition. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,    Cent.    Dig.    f   411S;     Dec.    Dig.    « 
1042(4);    Pleading,  Cent.  Dig.  f  1172.] 

4.  Cahokliation  of  Inotbumisntb  «=924(1)— 
Cohditiors  PBECKDBira  —  Rbstokation  of 

CONSIDKBATIOIT. 

Where,  in  a  suit  to  rescind  a  contract  for 
the  sale  of  stock  and  to  cancel  certain  deeds 
purporting  to  convey  certain  lands  executed  In 
payment  therefor  and  certain  mortgages  and  a 
deed  subsequently  executed  by  the  grantee  in 
the  first  deeds,  it  appeared  that  the  sale  was 
fraudulent  and  the  stock  of  no  Talue  and  that 
plaintilEs  had  parted  with  their  title  and  pos- 
session thereto  and  they  could  not  restore,  Bev. 
Laws  1910,  §  986,  construed,  and  heldi,  that, 
as  it  is  "everything  of  value"  only  that  need  be 
restored,  the  court  did  not  errm  decreeing  a 
rescission  and  cancellation  of  the  deeds  and 
mortgage  complained  of. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S  33;  Dec.  Dig.  ^=> 
24(1).] 

Error  from  District  Court,  Alfalfa  County ; 
James  W.  Steen,  Judge. 

Action  by  Peter  Taylor  and  otliers  against 
the  Shawnee  Life  Insurance  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

Lydlck  &  Eggerman,  of  Shawnee,  and  Ti- 
tus Si  Talbot,  of  Cher(Aee,  for  plaintUf  in 
error.  A.  0.  Beeman,  of  Cherokee,  for  de- 
fendants in  error. 

TURNER,  J.  On  January  7,  1913,  Peter 
Taylor  and  Nancy  Taylor,  hla  wife,  defend- 
ants In  error.  In  the  district  court  of  Alfalfa 
county,  sued  J.  O.  Parker,  the  Shawnee  Life 
Insurance  Company,  plaintiff  in  error,  and 
A.  M.  Dicks  for  rescission,  on  the  ground  of 
fraud,  of  a  sale  to  them  of  certain  stock  by 
the  life  insurance  company  and  for  the  can- 
cellation of  certain  deeds,  made,  executed, 
and  delivered  by  them,  purporting  to  convey 
certain  lots,  the  property  of  plaintifCs,  In 
payment  therefor;  also,  to  cancel  certain 
mortgages  on  the  property  subsequently  ex- 
ecuted by  Parker  to  the  company  and  a  deed 
from  blm  to  Dicks.  After  a  demurrer  to 
the  petition  was  overruled,  the  company 
answered  in  effect  a  general  denial,  and,  fur- 
ther, a  spedflc  denial  of  the  sale  of  the 
stock  to  plaintiffs.-  There  was  trial  to  a 
jury  upon  the  Issues  Joined  and  Judgment 
for  plaintiffs,  whereupon  the  Shawnee  Life 
Insnranoe  Company  brings  the  case  here, 
mailing  Parker  and  Dicks,  who  do  not  com- 
plain of  the  Judgment,  parties  defendant  In 
error. 

It  is  assigned  that  the  court  erred  In  over- 
ruling the  demurrer.  The  petition  substan- 
tially states  that,  prior  to  the  transaction 
sought  to  be  set  aside,  plaintiffs  were  the 
owners  of  certain  lots  in  the  town  of  Chero- 
kee ;  that  in  November,  1910,  defendant  Park- 
er and  another,  Stewart,  agents  of  the  defend- 
ant company,  opened  negotiations  with 
plaintiffs  the  object  of  which  was  to  sell  them 


stock  In  the  company,  whldi  they  did  by 
means  of  false  and  fraudulent  statements. 
In  effect,  that  the  stock  was  worth  at  least 
$20  a  share,  had  a  regular  market  value  of 
that  price,  was  selling  readily  and  rapidly 
advancing,  was  limited  In  quantity,  so  that 
only  a  small  portion  remained  unsold;  and 
that  in  a  few  days  the  stock  would  be  worth 
at  least  $30  a  share.  It  is  further  alleged 
that  the  agents  "guaranteed"  to  plaintiffs 
that  If  they  would  buy  the  stock,  defendant 
would  repurchase  the  same  from  them  at 
any  time  for  at  least  that  much  a  share;  and 
that  one  of  the  agents  stated  he  would  be 
wUllng  at  any  time  to  repurchase  the  stock 
for  that  much  a  share,  stating  that  the  same 
would  soon  be  worth  $100.  The  petition  fur- 
ther states  that  said  agents  "guaranteed" 
that  said  company  would,  at  the  end  of  the 
first  year,  pay  a  cash  dividend  of  not  less 
tlian  10  per  cent  or  more ;  that  the  company 
was  on  a  sound  financial  basis  and  Its  officers 
were  men  of  high,  financial  and  moral  stand- 
ing; that  the  investment  proposed  would 
be  of  the  best;  that  plaintiffs  could  not 
possibly  lose  in  making  it,  but,  on  the  con- 
trary, would  receive  large  and  prompt  divi- 
dends ui>on  the  stock.  It  was  further  alleged 
that  plaintiffs  relied  upon  said  false  and 
fraudulent  representations;  that  the  stock 
was  worthless  and  was  being  sold  at  much 
less  than  $20  a  share ;  that  the  company  was 
not  on  a  sound  financial  basis,  but,  on  the  con- 
trary, was  organized  for  the  purpose  of  ob- 
taining money  by  false  and  fraudulent  pre- 
tenses from  the  unsuspecting;  that,  by  rea- 
son of  said  false  and  fraudulent  representa- 
tions, plaintiffs  were,  on  November  12,  1910, 
induced  to  subscribe  for  325  shares  of  the 
stock  of  the  defendant  company  at  $20  a 
share,  which  was  issued  to  them,  and  in  pay- 
ment to  execute  the  deeds  sought  to  be  set 
aside.  It  Is  further  alleged  that  in  May  or 
June,  1912,  plaintiffs  were  approached  by 
the  president  of  the  company  and  another, 
representing  the  Amalgamated  Insurance 
Corporations  of  Indianapolis,  and  were  told 
by  them  that  the  defendant  compaby  and 
said  Amalgamated  Corporations  had  merged 
into  a  stronger  and  better  company;  that  the 
stock  of  the  latter  company  was  more  valu- 
able than  the  stock  of  the  former,  and,  by 
reason  thereof,  induced  plaintiffs  to  ex- 
change their  stock  In  the  former  for  stock 
in  the  latter  company,  which  they  brought 
in  court  and  tendered  to  the  defendant  com- 
pany. They  further  alleged  they  were  de- 
ceived by  the  false  and  fraudulent  represen- 
tations of  the  company,  through  its  agents, 
Parker  and  Stewart,  and  would  not  have 
executed  and  delivered  to  the  company  their 
deeds,  aforesaid,  had  they  believed  the  cer- 
tificates of  stock  for  the  825  shares  in  de- 
fendant company  to  hare  been  worth  less 
than  $7,S00  cash  and  would  pay  dividends 
of  at  least  10  per  cent  as  represented  by 
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the  agents  wbo  procnred  fb^  deeds.  The 
petition  further  states  that  the  land  given  In 
exchange  for  the  stock  was  conveyed  to  de- 
fendant's agent  Parker  and  by  blm  mortgag- 
ed to  the  defendant  company,  and  thereafter 
by  him  sold  and  by  warranty  deed  conveyed 
to  the  defendant  Dicks,  and  prays  for  a  re- 
scission of  the  contract  of  sale  and  a  cancel- 
lation of  said  deeds. 

[1]  Assuming  for  the  sake  of  the  demur- 
rer the  allegations  sufficient  to  Impeach  the 
transaction  for  fraud  In  the  sale  of  the 
stock  and  the  procurement  of  the  deeds,  as 
that  transaction  took  place  on  November  12, 
1910,  and  this  suit  was  not  filed  until  Janu- 
ary, 1913,  It  Is  urged  that  the  demurrer 
should  have  been  sustained  for  the  reason 
the  petition  discloses  the  action  is  barred  by 
the  statute  (Bev.  Laws  1910,  {  4C57),  which 
reads: 

"Civil  actions,  other  than  for  the  recovery 
of  real  property,  can  only  be  brought  witliin 
the  following  periods,  after  the  cause  of  action 
shall  have  accrued,  and  not  afterwards: 
•  ♦  ♦  Third.  Within  two  years:  •  •  •  An 
action  for  relief  on  the  ground  of  fraud — the 
cause  of  action  in  such  case  shall  not  be  deem- 
ed to  have  accrued  until  the  discovery  of  the 
fraud." 

And  we  might  so  hold  did  not  the  petition 
further  disclose  that  In  May  or  June  there- 
after plaintiffs  were  informed  by  the  presi- 
dent of  the  defendant  company  and  another, 
who  was  agent  for  the  Amalgamated  Insur- 
ance Corporations  of  Indianapolis,  that  the 
two  companies  had  merged  into  a  stronger 
company,  and  that  the  stock  of  the  latter 
company  was  more  valuable  than  the  stock 
of  the  former,  and  thereby  induced  plaiu- 
tUTs  to  exchange  their  stock  for  stock  in  the 
latter  company,  equally  as  worthless.  Con- 
struing the  allegations  of  the  petition  to- 
gether with  a  view  to  substantial  Justice,  It 
may  fairly  be  inferred  that  this  exchange 
of  stock  was  a  part  of  the  original  scheme 
to  defraud,  and  was  intended  to  complicate 
the  transaction  and  render  recovery  more 
difficult,  which  it  did  as  we  shall  see.  We 
are  therefore  of  opinion  that  the  court  did 
right  when  he,  in  effect,  held  that  the  stat- 
ute began  to  run  against  the  action,  not 
from  November  12,  1910,  the  date  when  the 
82S  shares  of  stock  in  the  defendant  compa- 
ny were  sold  and  the  deeds  executed  convey- 
ing the  land  in  exchange  therefor,  but  from 
the  date  when  that  stock  was  exghanged  for 
stock  In  the  Amalgamated  Corporations,  and 
hence  the  court  did  not  err  in  overruling  the 
demurrer  to  the  petition.  For  we  said  in 
Tucker  v.  Hudson,  38  Okl.  790,  134  Pac.  21 : 

"Where  a  petition  upon  its  face  does  not  show 
tluit  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations,  a  demurrer  thereto,  urged 
specially  upon  that  ground,  should  be  over- 
ruled." 

[2, 8]  Since  the  object  of  the  suit  was  ob- 
viously as  stated,  there  is  no  merit  in  the 
assignment  that  the  court  erred  in  overrul- 
ing defendant's  motion  to  make  certain  parts 
«f  the  petition  mon  definite  and  certain  so 


as  to  show  whether  or  not  the  suit  was  one 
upon  any  of  the  guaranties  therein  set  forth, 
or  was  one  for  rescission  and  cancellation, 
and,  tf  not  upon  the  former,  to  strike  the  al- 
legations  concerning  the  same  as  misleading. 
Neither  is  there  merit  in  the  assignment  that 
the  court  erred  In  refusing  to  strike  from 
said  petition  paragraph  No.  14,  "for  the  rea- 
son that  said  paragraph  contains  no  allega- 
tion of  fact  entitling  plaintiffs  or  either  of 
them  to  recover  of  defendants,"  and  for  the 
further  reason  "that  the  same  Is  surplusage." 
In  support  of  that  part  of  the  motion  first 
quoted,  it  Is  urged,  in  effect,  that  the  para- 
graph at  which  It  is  leveled  contains  nothing 
but  alleged  statements  of  prophecy  and  opin- 
ion made  by  defendant's  agent  to  plalntifTs 
to  induce  them  to  buy  the  stock,  and  hence 
were  not  "actionable  fraudulent  representa- 
tions," as  snch,  it  is  contended,  "must  relate 
to  existing  facts  or  facts  claimed  to  exist  and 
not  to  future  possibilities  or  probabilities, 
opinions,  guaranties,  warranties  or  promises." 
Just  so;  but,  as  this  question,  which  is,  in 
effect,  v^ether  the  pleading  states  facts  snf- 
fldent  to  constitute  a  cause  of  action,  should 
have  been  raised  by  demurrer  but  was  not 
the  same  cannot  be  done  by  motion  to  strike. 
And  if  any  part  of  the  paragraph  is  surplus- 
age, the  error,  U  any  la  overruling  the  mo- 
tion to  strike,  was  harmless. 

[4]  On  a  trial  of  the  cause  to  the  court 
three  witnesses  testified;  that  is,  plaintiff, 
who  was  83  years  old  and  his  wife  and  one 
Stewart,  wbo  together  with  one  Parker,  was 
acting  as  agent  for  the  defendant  company 
in  making  the  sale  of  the  stock.  The  evi- 
dence discloses  that  on  November  10,  1912, 
Stewart  and  Parker,  acting  as  agents  afore- 
said and  under  immediate  Instmctlons  from 
the  president  of  the  company  went  to  plain- 
tiffs' home  for  the  porpose  of  selling  them 
stock  in  the  company ;  that  the  company  at  no 
time  ever  had  issued  to  it  a  certlflcate  grant- 
ing to  It  a  right  to  do  business  in  the  state; 
that  upon  the  strength  of  tba  false  and  fraud- 
ulent representations  set  forth  in  the  peti- 
tion they  sold  to  plaintiffs  at  $20  per  shaiek 
In  all  97,300,  82S  sbates  of  its  stock,  and  on 
the  same  day  in  payment  therefor  they,  for 
the  reason  that  defendant  company  was  a 
corporation  and  forbidden  by  law  to  take  ti- 
tle to  real  estate,  made,  executed,  and  ddlv- 
ered  to  said  Parker  a  warranty  deed  to  lots 
7,  9,  and  10  In  block  31,  also  a  warranty 
deed  to  lots  1,  2,  and  3  in  Mode  65,  also  a 
warranty  deed  to  lot  9  In  block  2,  all  in  the 
town  of  Cherokee;  after  which  Parker  and 
wife  executed  two  mortgages,  covering  the 
entire  property  to  the  defendant  company 
for  $3,750  each,  thereby  securing  to  it  its 
Share  in  the  profits  of  the  deal,  and  later 
conveyed  the  land  to  the  defendant  XHcka. 
The  evidence  further  discloses  that  Stewart, 
the  agent  of  defendant  company,  but  actios 
for  himself  only,  at  the  time  plaintiffs  bought 
the  stock  took  back  from  them  |1,000  wortli 
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of  It  In  ezdiaage  for  $1,000  worth  of  stock  In 
the  Northwestern  Land  &  Iron  Company  be- 
longing to  him,  which  he  afterwards  turned 
in  to  the  defendant  company  in  exchange  for 
itock  In  the  Amalgamated  Insnrance  Corpo- 
rations. And  In  ICay  or  June  following, 
)lalntUts  were  Induced  by  the  president  of 
lefendant  company  and  another  to  exchange 
be  remainder  of  their  326  shares  of  stock 
'or  stock  In  the  same  company,  which  no- 
lod;  claims  to  be  of  any  value  whatever. 

Upon  this  evidence  it  is  urged  that  the 
onrt  erred  in  decreeing  a  readssion  of  the 
Ale  and  a  cancellation  of  the  deeds,  which 
te  did,  becanse,  they  say,  while  plaintiffs 
iroperly  pleaded  a  tender  of  the  stock  re- 
eired  In  exchange,  which  was  ordered  tnrn- 
d  over  to  defendant  company,  yet,  as  the 
vldence  discloses  that  they  had  parted  with 
he  title  and  possession  of  aU  the  325  shares 
old  them  by  the  defendant  company  and 
oald  not  restore  It  and  thus  put  the  defend- 
nt  company  in  statu  quo,  the  court  had  no 
Ight  to  decree  as  he  did.  In  support  of  this 
sntention  they  quote  S  Cyc.  487,  which 
»ids: 
"The  contract  can  only  be  rescinded  where 

is  possible  to  put  the  parties  back  in  their 
■iginal  position  and  with  their  original  rights. 
.  contract  voidable  for  fraud  cannot  be  avoid- 
I  when  the  other  party  cannot  be  restored  to 
8  status  quo,  for  a  contract  cannot  be  re- 
inded  in  part  and  stand  good  for  the  residue. 

it  cannot  be  rescinded  m  toto,  it  cannot  be 
scindod  at  all;  but  the  party  complaining  of 
e  nonperformance,  or  the  fraud,  must  resort 

an  action  for  damages." 

And  they  rely  upon  Bev.  Laws  1910,  |  986, 
hich  rends: 

"Rescission,  when  not  effected  by  consent, 
n  be  accomplished  onl^  by  the  use,  on  the 
rt  of  the  party  rescinding,  of  reasonable  dili- 
nce  to  comply  with  the  following  rules:  First. 
i  must  rescind  promptly,  upon  discovering 
e  facts  which  entitle  hiia  to  rescind,  if  he 
free  from  duress,  menace,  undue  influence, 
disability,  and  is  aware  of  his  right  to  re- 
ind.  And,  second,  he  must  restore  to  the 
>ier  party  everything  of  value  which  he  has 
;eived  from  him  under  the  eontract;_  or  must 
er  to  restore  the  same,  upon  condition  that 
L'h  party  shall  do  likewise,  unless  the  latter 
unable,  or  positively  refuses  to  do  so." 

And  so  we  might,  liold.  were  it  not  for  the 
ct  that  the  stock  of  the  defendant  company 
ilcb  cannot  be  restored,  we  repeat,  was  of 
value.  As  it  is  only  everyttiing  of  value 
It  plaintiffs  were  bound  to  restore,  the  court 

I  not  er^  in  decreeing  a  rescission  of  the 
atract  of  sale  and  a  cancellation  of  the 
sds  and  mortgages  complained  of  and,  in 
ect,  clearing  the  title  of  plaintiffs  to  the 
iperty,  especially  as  the  court  at  the  same 
le  ordered  turned  over  to  the  defendant 
upauy  the  stock  of  the  Amalgamated  Com- 
Dy  taken  in  exchange  for  their  stock.    It 

II  not  do  to  say  that  the  court  in  his  And- 
es of  fact  failed  to  find  fraud  in  the  sale, 
is  for  the  reason  that  Ills  findings  of  fact 
re  not  requested  by  either  party.  When 
:h  Is  the  state  of  the  record,  the  Judgment 


being  a  general  finding  In  ftivor  of  plaintiffs, 
it  amounts  to  a  finding  of  every  fact  In  their 
favor  necessary  to  support  the  Judgment. 

Finding  no  error  in  the  remaining  assign- 
ments, the  Judgment  of  the  trial  court  is  af- 
firmed.   All  the  Justices  concur. 


THOMPSON  V.  VAUGHT  et  al.    (No.  B593.) 
(Supreme  Court  of  Oklahoma.     Oct.  3,  1916.  ' 
Reheartaig  Denied  Oct  31,  1916.) 

(Spttdbut  &v  the  Court) 

1.  OONTBAOTS  €=»99(2)— FRAUn— AOMISSIBILI- 
TT  OF  BVIDKNCB. 

'  Where  a  written  instrument  is  attacked  for 
fraud,  all  the  circumstances  and  transactions 
leading  op  to  and  surrounding  the  execution  of 
the  same,  as  well  as  the  motives  and  intentions 
that  prompted  the  maker  to  execute  it,  may  be 
shown. 

[Sd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  !§  449-463,  1198,  1799,  1800;  Dec. 
Dig.  «='99(2).] 

2.  Appeal  anu  Ebbob  €=»1005(2)— Rbvibw— 
Questions  of  Fact— Vxbdict. 

Where  the  verdict  is  approved  by  the  trial 
conrt  and  even  though  the  evidence  is  conflicting 
and  contradictory,  but  there  is  competent  and 
positive  evidence  to  sustain  it,  the  judgment  ol 
the  trial  court  will  not  be  disturbed  on  appeaL 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  3860-3876;  Dec  Dig.  «=» 
1005(2).] 

3.  Appbal  and  Ebbob  <8=10C4(1)— Bbvikw— 
Pbejttdioiai.  Eftect  op  Kbbob— Bubder  or 
Fboof. 

It  must  clearly  appear  that  the  instructions 
complained  of  probably  caused  a  miscarriage  of 
justice  before  a  reversal  wiU  be  ordered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4219 ;  Dec,  Dig.  «=»1064(1) ; 
Trial,  Cent  Dig.  i  525.] 

Commissioners'  Opinioo,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   W.  R.  Taylor,  Judge. 

Action  by  W.  J.  Thompson  against  Ed.  S. 
Vaught  and  another.  Judgment  for  defend- 
ants, and  plaintUT  brings  error.   Affirmed. 

Warren  E.  Snyder  and  S.  A.  Horton,  both 
of  Oklahoma  City,  for  plaintiff  in  error. 
Ledbetter,  Stuart  &  BeU,  of  Oklahoma  City, 
for  defendants  In  error. 

BRUNSON,  O.  The  parties  to  this  suit 
will  be  designated  here  as  they  were  in  the 
trial  court  This  suit  was  Instituted  on  the 
28th  day  of  March,  A.  D.  1912.  It  is  aUeged 
in  substance : 

That  the  defendants  are  indebted  to  the 
plaintiff  for  the  purchase  price  of  certain 
real  estate  mentioned  and  described  in  the 
petition.  That  on  the  28th  day  of  December, 
A.  D.  1910,  the  defendants  entered  into  a 
verbal  agreement  with  the  plaintiff  whereby 
he  was  to  sell  to  them  certain  real  estate 
amounting  to  160  acres  of  land  located  in 
Oklahoma  county,  and  that,  at  the  Instance 
and  request  of  said  defendants,  he  made, 
executed,  and  delivered  a  deed  to  said  real 
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estate  conTeylng  it  to  tbe  said  J.  L.  Francis. 
That  the  said  J.  L.  Francis  directed  him  to 
deliver  tbe  deed  to  the  defendant  Ed.  S. 
VaoKbt,  stating  that  said  Ed.  S.  Vaugfat  bad 
autborlty  to  represent,  act  for,  and  bind  him 
in  said  transaction,  and  tliat  thereupon  he 
took  said  deed,  together  with  an  abstract,  to 
tbe  real  estate,  to  the  office  of  tbe  said  Ed. 
S.  Vaugbt,  and  delivered  tbe  same  to  him. 
That  he  accepted  the  same,  and  at  the  same 
time,  acting  for  himself  and  the  said  J.  I* 
Francis,  he  made,  executed,  and  delivered  to 
tbe  plaintiff  tbe  following  written  mem- 
orandum: 

"Received  of  W.  J.  Thompson  a  warranty  deed 
executed  by  him  and  his  Wife,  Martha  Thompson, 
on  the  29th  day  of  September,  1010,  covering 
lots  three  (3)  and  four  (4)  and  eouth  half  (S.  %) 
of  the  northwest  quarter  (N.  W.  %)  of  section 
one  (1),  township  twelve  (12)  north  and  range 
three  (3)  west  I.  M.,  containing  160  acres  more 
or  less,  according  to  the  government  survey 
thereof. 

"It  is  understood  that  the  said  Ed.  S.  Vaught 
and  J.  L.  Francis,  upon  the  signing  of  said 
capitol  bill  passed  by  the  extra  session  of  the  last 
Legislature  just  adjourned,  and  now  in  the  hands 
of  Gov.  C.  N.  Haskell,  will  pay  to  the  said  W.  J. 
Thompson  the  sum  of  ^,000.00  in  cash,  and  the 
balance  of  $17,000.00  will  be  paid  in  three  equal 
payments,  one,  two,  and  three  years  from  date: 
notes  to  be  executed  for  deferred  payments  at  8 
per  cent,  to  be  secured  to  the  satisfaction  of  the 
said  W.  J.  Thompson;  said  Thompson  to  pro- 
vide a  clear  title  to  the  said  land. 

EH.  S.  Vaught 

"Dated  Dec.  28,  1910." 

That  at  the  same  time  said  Ed.  S.  Vaagbt 
stated  to  him  that  be  desired  that  tbe  land 
be  conveyed  by  him  to  tbe  State  Capitol 
Building  Company.  That  a  special  form  of 
deed  making  the  State  Capitol  Building  Com- 
pany tbe  grantee  was  banded  to  bim  by  tbe 
said  Ed.  S.  Vaugbt  to  be  executed  In  lien 
of  the  deed  be  bad  Just  delivered.  That  tbe 
plaintiff  and  bis  wife  executed  tbe  same  and 
delivered  it  to  tbe  said  Ed.  S.  Vaught  That 
the  capitol  bill  named  in  the  memorandum 
was  signed  by  Oov.  C.  N.  Haskell  on  tbe  29tll 
day  of  December,  1910,  and  tbe  plaintiff 
thereafter  demanded  payment  from  the  de- 
fendants and  each  of  them  and  full  com- 
pliance with  their  contract  as  set  out  in  said 
memorandum,  bat  that  they  failed,  neglected 
and  refused  to  pay  tbe  $5,000  mentioned 
therein,  or  to  pay  any  part  of  it,  or  to  other- 
wise comply  with  said  contract 

It  is  further  alleged  that  tbe  plaintiff  has 
done  and  performed  all  the  conditions  re- 
quired of  him  under  said  contract,  and  it  is 
also  alleged  that  the  State  Capitol  Building 
Company  has  or  claims  some  right,  title,  or 
interest  in  and  to  said  real  estate,  and  it 
is  asked  in  tbe  petition  that  said  company 
be  required  to  set  out  what  interest  it  has 
in  said  lands.  Judgment  is  demanded 
against  the  defendants  in  tbe  sum  of  $22,000. 

After  demurrers  filed  by  tbe  defendants 
and  the  State  Capitol  Building  Company  were 
overruled  by  the  court  each  of  them  filed  sep- 
arate answers.  The  answer  of  3.  L.  Francis 
denies  generally  every  allegatlom  set  forth 


in  tbe  petition,  and  Uien  denies  q)ectflcBlly 
that  he  ever  entered  into  a  verbal  agreement 
with  tbe  plaintiff  to  buy  said  real  estate 
from  bim;  denies  that  tbe  plaintiff  ever 
delivered  to  him  a  deed  executed  by  blmseU 
and  bis  wife  conveying  tbe  real  estate  to 
him,  or  that  he  ever  directed  the  plaintiff  to 
deliver  said  deed  and  abstract  to  the  defend- 
ant Ed.  8.  Vaugbt;  deuies  tbat  he  ever 
stated  to  tbe  plaintiff  tbat  the  said  Ed.  8. 
Vau^t  bad  antbority  to  act  for,  r^resent, 
or  bind  bim  in  said  transaction. 

The  defendant  Ed.  8,  Vaut^t  in  bis  ai^ 
Bwer  denies  generally  all  of  tbe  allegations 
contained  in  said  idainUfTs  petition,  except 
those  admitted,  and  then  denies  specifically 
that  be  bad  any  authority,  either  written  or 
I  oral,  from  the  said  J.  L.  SVands,  to  act  for, 
represent  or  bind  Iilm  in  said  transaction. 
He  does  admit  that  be  executed  tbe  written 
memorandum  in  question  but  alleges  tbat  he 
was  induced  to  do  so  by  tbe  false  and  fraud- 
ulent representations  .of  the  plaintiff ;  tbat 
tbe  plaintiff  represented  and  stated  to  him 
tbat  be  liad  Just  seen  the  said  J.  L.  Frands, 
and  bad  an  understanding  and  agreement 
with  him  tbat,  in  the  event  said  capitol  bill 
was  signed  l^  Oov.  0.  N.  Haskell,  the  de- 
fendants' would  take  the  real  estate  and  pay 
for  it  in  tbe  manner  set  out  in  said  memoran- 
dum ;  tbat  ba  executed  the  said  memorandum 
believing  such  statements  and  representa- 
tions to  be  true,  but  ttiat  in  truth  and  in  fact 
said  statements  and  representations  were 
false  and  fraudulent,  and  that  the  said  J.  h. 
Francis  liad  not  entcared  into  such  agreement 
with  the  plaintiff,  and  that,  had  be  not  be- 
lieved tbe  same  to  be  true,  he  would  not  have 
signed  it;  that,  because  of  said  deception 
BO  practiced  on  bim,  said  memorandum  is 
void;  tbat  in  said  written  memorandum  it 
is  stated  tliat  the  plaintiff  shall  provide  a 
clear  title  to  said  real  estate,  tbat  tbe  same 
was  free  and  clear  from  all  incumbrance, 
but  that  said  statement  was  and  is  false  and 
untrue ;  tliat  at  the  time  there  was  a  mort- 
gage, a  valid  subsisting  lien,  on  the  same  for 
$6,000 ;  that  tbe  said  mortgage  Is  recorded  in 
the  office  of  tbe  register  of  deeds  of  Okla- 
homa county;  tbat  It  has  not  been  paid  off, 
satisfied,  or  discharged;  that  subsequently 
said  mortgage  was  foreclosed  In  the  superior 
court  of  Oklahoma  county,  and  Judgment  was 
obtained  for  $5,000  and  cost  and  fixing  it 
as  a  Hen  against  said  land ;  tbat  said  Judg- 
ment has  not  been  paid  off,  satisfied,  or  dis- 
charged ;  thatf  said  real  estate  was  Intended 
as  a  donation  to  the  State  Capitol  Build- 
ing Company,  and  tbat  the  proceeds  arising 
from  the  sale  of  said  real  estate  were  to  be 
used  in  the  erection  of  a  state  capitol  build- 
ing for  the  state  of  Oklahoma ;  tbat  it  was 
not  intended  that  tbe  deed  making  the  State 
Capitol  Building  Company  grantee  shoold 
be  placed  of  record  until  the  same  was  ac- 
cepted and  approved  by  the  said  company, 
but  that  by  mistake  of  the  office  or  emplojte 
of  the  said  company  It  was  recorded;  that 
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after  It  was  dlscofrarad  by  said  company 
that  the  title  to  tbe  aaid  real  estate  was  not 
clear  and  tbat  It  was  Incambered  it  canaed 
a  deed  in  dne  form  to  be  ezecated  conveying 
the  land  back  to  said  plaintiff;  that  said 
deed  was  duly  recorded  in  the  office  of  the 
register  of  deeds  of  Oklahoma  county;  and 
that  therefore  the  consideration  for  the  ex- 
ecution of  said  memorandom  has  fftlled. 

The  State  Capitol  Building  Company  also 
filed  its  answer,  which  Is  a  general  denial, 
and,  among  other  things,  It  alleged  that  the 
deed  ezecnted  by  the  plaintiff  to  said  real 
estate  was  delivered  to  it  by  the  said  Bd. 
8.  Vanght  subject  to  its  approval  and  accept- 
ance, and  that  at  the  same  time  he  instracted 
the  company  that  said  deed  was  not  to  be 
placed  of  record  until  it  was  so  approved 
and  accepted,  bat  that  by  an  error  of  one  of 
the  employ^  of  said  company  said  deed  was 
placed  of  record,  but  as  soon  as  tbia  mistake 
was  discovered  the  company  immediately 
caused  a  quitclaim  deed  to  be  executed  con- 
veying the  title  to  said  land  ba<k  to  the 
plaintiff,  and  after  the  deed  was  recorded  it 
was  delivered  to  the  plaintiff;  that  said 
company  disclaims  any  right,  title,  or  inter- 
est in  or  to  said  real  estate,  and  confessed 
that  the  title  is  in  the  plaintiff. 

The  record  does  not  disclose  that  a  Judg- 
ment was  rendered  in  the  trial  court  against 
the  State  Capitol  Building  Company,  and 
hence  It  Is  not  a  party  to  this  appeal 

After  some  motions  and  demurrers  were 
filed  to  said  answers  and  overruled,  the  plain- 
tiff filed  a  reply  to  the  answer  of  the  de- 
fendant Ed.  S.  Vaught,  but  filed  no  reply  to 
the  answer  of  the  defendant  J.  U  Francis. 
The  reply  denies  all  of  the  affirmative  allega- 
tions contained  In  said  answer,  and  then 
pleads  that  the  plaintiff  tendered  said  defend- 
ants a  good  and  sofflcient  release  of  the 
mortgage,  but  that  they  refused  to  accept  the 
title  or  pay  for  the  land,  and  that  plaintiff 
is  now  ready,  willing,  and  able  to  tender  a 
release  of  said  mortgage.  It  is  also  denied 
that  the  lodgment  sought  to  be  pleaded  In  the 
answer  of  the  defendant  Bd.  S.  Vaught  is  a 
general  Judgment  against  the  plaintiff,  but 
alleges  that  said  Judgment  was  one  partition- 
ing the  land  between  parties. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  the  defendants,  Ed.  S.  Vaught  and 
J.  It.  Francis.  Motions  for  a  new  trial 
as  to  said  defendants  were  filed  la  due  time 
and  overruled,  exceptions  were  duly  saved, 
and  the  case  is  before  as  on  appeal. 

In  the  first  and  second  assignments  of  error 
it  is  contended  that  the  evidence  does  not 
reasonably  tend  to  support  the  verdict  and 
judgment.  And  in  the  third  and  fburth  as- 
signment of  error  it  is  contended  that  the 
court  erred  in  not  directing  a  verdict  for  the 
plaintiff. 

It  appears  from  the  record  that  there  were 
a  good  many  preliminary  negotiations  be- 
tween the  parties  to  this  suit  conoeming  the 
parciuu«  of  said  real  estate.   The  defendants 


were  seeking  to  tibtain  deeds  and  opti<Mis  on 
lands  to  the  amount  of  650  acres  from  various 
persons  for  the  purpose  of  providing  a  site 
and  funds  for  the  erection  of  a  state  cap- 
Itol  building  for  the  state  of  Oklalioma,  at 
or  near  the  intersection  of  Twenty-Second 
street  and  Lincoln  boulevard,  in  Oklahoma 
City ;  that  before  said  land  could  be  accept- 
ed as  a  site  for  the  location  of  the  capitol 
it,  together  with  donations  for  said  purpose, 
was  to  amount  to  a  certain  sum  of  mon^; 
that  the  said  Ed.  S.  Vaught  bad  agreed  to 
donate  6  acres  of  land  of  the  value  of  (10,- 
000,  J.  L.  Francis  had  agreed  to  donate  2^ 
acres  of  land  of  the  valoe  of  |16,000,  and 
Levy  Bros,  had  agreed  to  donate  $6,000  in 
money.  And  it  appears  that  the  donations 
were  of  sufficient  value,  but  the  lands  do- 
nated were  not  of  sufflcient  acreage,  and  it 
became  necessary  to  obtain  additional  lands 
to  bring  it  up  to  660  acres,  and  that  said 
defendants  were  given  authority  from  the 
State  Capitol  Building  Company  to  use  their 
donations  and  the  $6,000  donated  by  Levy 
Bros,  vritli  whldi  to  procure  additional  lands, 
and  that  these  facts  were  made  known  by 
said  defendants  to  the  plaintiff  in  their  nego- 
tiations with  him,  and  with  full  knowledge  of 
said  facts  the  plaintiff  executed  said  deed  con- 
veying the  title  to  said  lands  to  the  State 
Capitol  Building  Company,  subject  to  its  ap- 
proval and  acceptance ;  that  the  State  Capitol 
Building  Company  was  incorporated  for  the 
purpose  and  intent  of  holding  all  deeds,  op- 
tions, and  donations  in  trust  for  the  donors 
and  for  the  state  of  Oklahoma,  and  that  it 
had  no  power  other  or  different  than  that  of 
trustee  for  the  -donors  and  the  state  of  Ok- 
lahoma. 

It  appears  that  the  defendant  Ed.  S. 
Vaught  testified  in  part  that  the  plaintiff  came 
to  his  office  and  represented  to  him  that  he 
bad  made  and  entered  into  a  verbal  agree- 
ment with  the  defendant  J.  L.  Francis  where- 
by he  had  sold  said  real  estate  to  the  defend- 
ants, and  that  he  had  executed  a  deed  to  said 
real  estate  conveying  it  to  the  defendant  J.  L. 
Frauds,  and  that  he  was  directed  by  the  said 
J.  L.  Francis  to  come  to  his  office  and  state  to 
him  the  agreement  so  made  and  entered  into, 
and  that  he  did  state  to  him  the  terms  of  the 
agreement  Plaintiff  also  stated  to  him  that 
said  J.  L.  Francis  said  that  the  said  Ed.  S. 
Vaught  had  authority  to  act  for,  represent, 
and  bind  him  in  said  transaction,  and  for 
him  to  draw  the  necessary  papers  covering 
said  agreement;  that  he  believed  the  state- 
ments so  made  to  be  true,  and  in  compliance 
with  the  same  he  executed  said  written  mem- 
orandum ;  that  at  the  same  time  he  furnish- 
ed the  plaintiff  a  blank  form  of  deed  In  which 
the  State  Capitol  Building  Company  is  gran- 
tee, and  directed  him  to  fill  it  oat  and  sign 
It,  thereby  conveying  the  lands  to  said  com- 
pany; that  the  plaintiff  and  his  wife  ezecat- 
ed the  same  and  returned  it  to  him,  and 
witUn  a  abort  time  thenafter  ha  delivered 
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said  deed  to  the  State  Capitol  Building  Com- 
pany, and  Instructed  It  not  to  place  the  same 
of  record  until  It  was  accepted  and  approved 
by  the  company.  He  further  testlfled  that 
said  statements  and  representations  as  to 
said  agreement  were  false  and  frandalent, 
and  that  because  of  the  same  he  was  Induced 
to  prepare  and  sign  said  written  memoran- 
dum ;  that  If  be  had  not  been  so  deceived  by 
said  fttlse  and  fraudulent  statements  he 
would  not  have  signed  the  memorandum. 

The  def»idant  J.  L.  Francis  testified  that 
he  did  not  enter  Into  the  agreement  mention- 
ed and  set  out  in  the  written  memorandum; 
that  Ed.  S.  Vaught  never  at  any  time  had 
authority,  either  oral  or  written,  to  represent 
or  bind  him  In  sold  transaction,  and  that 
he  did  not  teU  the  plaintiff  that  said  Ed. 
S.  Vaught  had  authority  to  represent,  act 
for,  or  bind  hlra  in  the  same ;  that  the  plain- 
tiff endeavored  to  get  him  to  execute  notes 
and  secure  them  to  cover  the  deferred  pay- 
ments, but  that  he  Informed  said  plalntlfl 
that  under  no  circumstances  would  he  exe- 
cute or  secure  said  notes,  and  that  thereup- 
on he  left  said  defendants'  ofiSce,  and  that  he 
bad  no  other  or  further  conversation  or  un- 
derstanding with  him  about  told  land,  and 
that  he  had  no  knowledge  of  the  execution  of 
the  memorandum  until  some  months  there- 
after, and  In  the  spring  of  1911;  that  the 
first  knowledge  he  had  of  the  same  was 
when  Ed.  S.  Vaught  telephoned  htm  to  come 
to  his  office,  that  the  plaintiff  was  there, 
claiming  that  they  were  Indebted  to  him  on 
the  written  memorandum  for  the  purchase 
price  of  the  land ;  that  he  Immediately  went 
to  the  office  of  the  said  Ed.  S.  Vaught,  and 
then  and  there  informed  him  and  the  plain- 
tiff that  be  had  not  entered  Into  such  an 
agreement  with  the  plaintiff,  and  that  Ed.  8. 
Vaught  had  do  authority  to  represent,  act 
for,  or  bind  him  in  said  transaction  to  pay 
for  said  land. 

The  plaintiff  testlfled  In  part  that.  In  pur- 
suance to  a  verbal  agreement  made  and  en- 
tered Into  by  and  between  himself  and  the 
defendants,  be  made  and  executed  a  deed 
conveying  said  land  to  said  J.  L.  Francis; 
that  when  he  went  to  deliver  it  the  said  J. 
L.  Francis  Informed  him  that  Ed.  S.  Vaught 
had  authority  to  represent,  act  for,  and  bind 
blm  in  said  transaction,  and  he  instructed 
him  to  take  the  deed  and  abstract  to  Ed.  S. 
Vaught,  and  that  he  would  draw  the  neces- 
sary papers;  that  thereupon  he  went  to  the 
office  of  the  said  Ed.  8.  Vaught,  and  ex- 
plained tlie  agreement  to  him;  that  thereup- 
on he  drew  aud  executed  said  written-  mem- 
orandmu  and  furnished  blm  a  blank  form  of 
deed  to  be  executed  by  himself  and  wife, 
conveying  the  lands  to  the  State  Capitol 
iBnildiug  Company ;  that  tlterenfter  he  and 
his  wife  signed,  executed,  and  delivered,  said 
deed  to  ffld.  S.  Vaught 

[2]  It  appears  that  at  the  time  the  alleged 
agreameut  was  made  and  eateied  into  be- 


tween the  plalntlfl  and  7.  L.  Frands,  and  at 
the  time  the  memorandum  was  signed,  there 
were  no  other  persons  present  except  the 
parties  to  this  suit  There  is  a  sharp  con- 
flict in  the  testimony  of  the  plaintiff,  on  the 
(me  hand,  and  the  testimony  of  the  defend- 
ants, on  the  other,  and  under  the  well-set- 
tled rule  established  by  the  decision  of  this 
court  a  case  wUl  not  be  reversed  and  re- 
manded on  account  of  conflicting  evidence 
where  there  is  any  evidence  reasonably  tend- 
ing to  support  the  Judgment.  For  a  time  so 
long  that  the  memory  of  man  runneth  not  to 
the  contrary  the  Jury  and  trial  court  have 
passed  upon  conflicting  testimony  and  de- 
cided the  Issues  in  favor  of  one  of  the  con- 
tending parties. 

In  the  case  of  Tulsa  St.  Ry.  Ca  t.  Jacob- 
son,  40  Okl.  118,  136  Pac.  410,  it  is  held  that 
this  court  will  not  disturb  on  appeal  a  ver- 
dict on  conflicting  evidence  where  the  ver- 
dict Is  approved  by  the  trial  court- 
In  the  casd  of  Iowa  Dairy  Separator  Oa 
y.  Sanders,  40  OkL  666,  140  Flac.  406^  it  Is 
said: 

"If  there  Is  any  testimony  reasonably  tending 
to  support  the  verdict  of  the  Jury,  and  the  ver- 
dict has  been  approved  by  the  trial  court,  the 
Judgment  will  not  be  disturbed  on  appeal.'' 

In  the  case  of  St  L.  &  8.  F.  By.  Co.  t. 
Isenberg,  160  Pac  123,  the  court  said: 

"Where  a  cause  is  tried  to  a  jury,  and  a  gen- 
eral verdict  returned,  and  judgment  rpndered  on 
the  verdict,  and  the  evidence  Is  conflicting  and 
contmdictory,  and  there  is  competent  evidence  to 
sustain  the  verdict,  this  oonrt  will  not  nndertake 
to  weii^  the  evidence  or  determine  its  preponder- 
ance, but  will  sustain  the  verdict  of  the  jury. 
Knhl  V.  Supreme  Lodge,  S.  K.  &  L.,  18  Okl.  383. 
89  Pac.  1126;  Grant  v.  Milam,  20  OH.  672,  95 
Pac.  424;  Wade  v.  Cornish,  23  OkL  40.  99  Pac 
643." 

[1]  It  Is  also  contended  that  the  court 
erred  in  admitting  Incompetent  and  irrele- 
vant evidence  over  proper  objectiona  and  ex- 
ceptions as  to  the  frand  alleged  to  have  been 
practiced  by  the  plaintiff  conceming  tlie 
written  memorandum.  Where  a  wrtttm  in- 
strument is  attacked  for  fraud,  all  the  cii^ 
cumstanoes,  negotiationa  and  transactloiis 
leading  up  to  and  surrounding  the  execution 
of  the  instrument  as  well  as  the  motives  and 
Intentions  that  prompted  the  maker  to  ex- 
ecute it,  may  be  shown. 

In  the  case  of  Hankins  v.  Farmers'  &  Her- 
chants'  Bank,  42  OkL  390,  141  Paa  272,  It 
la  said:     ' 

"In  dtfbenninlng  tiie  existence  of  fraud,  any 
evidence,  direct  or  circumstaatiaL  which  is  com- 
petent by  other  rules  of  law,  and  which  in  the 
opinion  of  the  court  has  a  legitimate  tendency  to 
prove  or  disprove  the  allegations  in  the  issue,  is 
admissible.  Qrcat  latitude  is  allowed  in  the  in- 
troduction of  evidence,  the  extent  of  the  inveati- 
gation  being  largely  in  the  discretion  of  the  trial 
court,  and  objections  to  circumstantial  evidence 
on  ttie  ground  of  irrelevancy  are  not  favored. 
Circumstantial  evidence  to  show  frand  may  weU 
be  admissible  when  talcen  as  a  whole,  although 
some  of  the  circumstances,  considered  separately, 
would  be  incompetent.  The  whole  transactioa 
involving  the  alleged  fraud  may  be  given  is  eH> 
dence." 
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It  1b  also  contended  that  tbe  court  erred 
In  permitting  the  defendants  to  prove  said 
real  estate  was  Incnmbered.  It  appears  from 
tbe  record  that  the  conrt  did  admit  evidence 
over  proper  objections  and  exceptions  to  this 
effect,  but  that  thereafter  It  sustained  a  de- 
murrer to  that  part  of  the  answer  of  the  de- 
fendants alleging  said  Incumbrance,  and 
withdrew  this  evidence  from  the  considera- 
tion of  the  jury.  If  admission  of  such  evi- 
dence was  error,  such  error  is  cured  by  with- 
drawing It  from  the  consideration  of  tbe 
Jury. 

[3]  It  Is  contended  that  the  court  erred 
in  giving  and  refusing  to  give  certain  In- 
structions to  the  Jury.  The  court  instructed 
tbe  Jury  that  the  memorandum  sued  on  is 
a  contract  and  promise  to  pay,  and  that  it 
is  n  binding  obligation  on  the  defendant  Ed. 
S.  Vaught,  If  no  fraud  was  practiced  on  him. 
In  obtaining  bis  signature  thereto,  and  that 
it  Is  also  binding  upon  the  defendant  J.  L. 
Francis  If  the  defendant  Ed.  S.  Vaught  bad 
antbority  to  execute  said  Instrument  In  his 
behalf  and  act  for  him  In  said  transaction. 
It  Is  a  well-settied  rule  that  the  instructions 
of  the  trial  court  to  the  Jury  are  to  be  con- 
stmed  as  a  whole,  and  If  the  Instructions 
as  a  whole  fabrly  present  the  Issues  to  the 
Jury  the  case  will  not  be  reversed.  After 
examination  of  the  Instmcttons  and  consid- 
ering them  as  a  whole,  It  appears  to  us  that 
they  fairly  presented  the  Issues  to  the  Jury. 
It  most  clearly  appear  that  the  Instmctions 
complained  of  probably  caused  a  miscarriage 
of  Justice  before  a  reversal  will  be  ordered. 
C,  K.  L  ft  P.  Ry.  Oo.  v.  Newbem,  89  OkL 
804,  136  Pac.  174;  Chlckasha  St  Sy.  Oo.  t. 
Marsball,  4S  OkL  192,  141  Pac.  1172;  section 
6005,   Revised  Laws  1910. 

Finding  no  error  in  the  record,  the  Judg- 
ment below  is  afOrmed. 

PER  CURIAM.   Adopted  in  whole. 


EQtnTTABLE  LIFE  ASSUR.  SCO.  OF  THE 
tTNITED  STATES  et  aL  v.  WEIGHT- 
MAN.     (No.  7787.) 

(Supreme  Conrt  of  Oklahoma.    Oct  17,  1916.) 
(SvUaiui  ly  the  Court.) 

1.  1H8T7BANCB   9=>448— RiOHT    TO    PBOCBKna — 

Wbonofui.  Act  or  BKNEriciABT. 
A   benefidaty  In  a  policy  of  life  inurance, 
who   mnrders  the  assured,   is  thereby  barred 
from  collecting  the  insurance  money. 

(ESdL  Note.— For  other  cases,  see  Ininrance, 
Cent  Dig.  i  1150;   Dec.  Dig.  ®=9448.] 

2.  Insdkanox  «=»6M—A88iaNMXKT— Rights 
or  AssioNES. 

The  insurance  policy  being  a  nonnegotiable 
instrument,  the  assignee  of  such  a  beneficiary 
has  no  better  claim  upon  tiie  insurance  money 
than  his  assignor. 

[ESd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1465-1458,  1488,  I486:  Dec.  Dig. 
«=>594.] 


3.  IN8UBARCB  «S>686(1)— RiOBT  TO  PBOOKBDa 

—Joint  Pouoibs. 
Provisions  of  a  life  insurance  policy  upon 
tbe  lives  of  two  persons,  providing  for  the  pay- 
ment of  the  insurance  fund  to  the  survivor  of 
the  first  decedent,  examined,  and  heW,  that  tbe 
policy  in  question,  so  far  as  tbe  insurance  fund 
payable  on  such  contingency  is  involved,  is  a 
several  policy  upon  the  life  of  each  of  the  as- 
sured, and  that  the  interest  of  the  assured  per- 
sons in  such  expectancy  is  not  a  joint  tenancy, 
by  reason  of  which  one  takes  by  tbe  right  of 
survivorship  upon  the  death  of  the  other,  but 
that  the  mrnvor  takes,  if  at  all,  under  the 
contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cont.  Dig.  {§  1461, 1464, 1466,  1468;  Dec.  Dig. 
<S=>585(I).] 

4.  Inbtjbanck  e=>585(l)— Right  to  Proceeds 
-Estate  or  Insured. 

Where  no  alternative  beneficiary  ia  desig- 
nated in  a  contract  of  life  insurance,  and  the 
designated  beneficiary  becomeel  barred  from 
taking  tbe  benefits  of  the  policy  by  reason  of 
the  fact  that  she  has  murdered  the  assured,  in 
the  absence  of  a  statute  which  provides  an  al- 
ternative beneficiary,  by  operation  of  law  a  trust 
arises  in  favor  of  ike  estate  of  the  assured,  by 
virtue  of  which  the  representative  of  the  assur- 
ed is  entitled  to  recover  the  insurance  fund. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1461,  1464,  1466,  1468;  Dec.  Dig. 
<&=9585(1).] 

5.  Judgment  roB  iNTEBVxnnt  —  Nkw  Tbux 

RErOSED. 

■HM,  no  error  in  rendering  judgment  for  in- 
tervener and  overruling  motion  for  new  trial. 

(AiHtUmol  SyUoftM  6y  BMtorial  Staff.) 

6.  Joint  Tbnanot  «s»1— Nature  and  Inci- 
dents IN  Obnebai.. 

To  the  existence  of  a  Joint  tenancy,  four 
unities  must  exist  in  the  tenants,  viz.:  (1) 
Unity  of  interest ;  (2)  unity  of  title;  (S)  unity 
of  time;  and  (4)  unity  of  possession. 

(Bd.  Note.— For  other  cases,  see  Joint  Tenan- 
cy, Cent  Dig.  {  1;  Dec.  Dig.  «=>X. 

For  other  definitions,  see  Words  and  Pltrases, 
First  and  Second  Series,  Joint  Tenancy. 

Ciommlssloners'  Opinion,  Division  No.  3. 
Error  from  District  Court  Cleveland  County; 
F.  B.  Swanli,  Judge. 

Action  by  Ben  F.  Williams  against  the 
Equitable  Life  Assurance  Society  of  the  Unit- 
ed States,  and  J.  T.  Welghtman,  administra- 
tor of  the  estate  of  Thomas  J.  (Sentry,  Inter- 
venes. Judgment  for  Intervener,  and  plain- 
tiff and  defendant  bring  error.    Affirmed. 

Alexander  &  Green,  of  New  York  City,  Ste- 
phen C.  Treadwell,  of  Oklahoma  City,  and 
Loclie  &  Locke,  of  Dallas,  Tex.,  for  plaintiff 
in  error  Equitable  Life  Assur.  Soc.  Lydick 
&  Eggerman,  of  Shawnee,  for  plaintiff  In  er- 
ror Williams.  Kittle  C.  Sturdevant,  of 
Shawnee,  and  Dorset  (Tarter,  of  Oklahoma 
City,  for  defendant  In  error. 

JOHNSON,  C.  This  action  was  filed  upon 
January  4,  1913,  In  the  district  court  of 
Cleveland  county,  by  Ben  F.  Williams,  as 
plaintiff,  against  tbe  Equitable  Life  Assur- 
ance Society  of  the  United  States,  as  de- 
fendant, for  tbe  recovery  of  $2,000  upon  a 
policy  of  life  insurance  on  the  life  of  Thom- 
as J.  Gentry,  deceased,  tbe  plaintiff  having 


3For  other  eases  ■••  isin*  topic  an!  ICXT-NUHBSR  In  sH  Key-Nambered  Disists  sod  Indejrai. 
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become  the  owner  by  aasignmeiit  of  the  rights 
of  the  beneficlai7  In  the  policy.  The  defend- 
ant leslBted  recovery  upon  the  ground  that, 
as  contended  by  It,  there  was  no  liability 
under  the  policy  for  the  reason  that  the  bene- 
ficiary, Alverta  B.  Gentry,  had  murdered  the 
insured,  who  was  her  husband,  and  thereby 
forfeited  her  right  to  the  insurance  and  tei^ 
minated  all  liability  of  the  Insurance  com- 
pany. J.  T.  Welghtman,  as  administrator  of 
the  estate  of  the  insured,  Thomas  J.  Gentry, 
deceased,  Intervened  in  the  cause,  alleging 
that  Alverta  B.  Gentry,  the  benefldary  nam- 
ed In  the  policy,  had  murdered  the  Insured, 
and  thereby  forfeited  her  right  to  the  insur- 
ance, but  that  he,  as  such  administrator,  was 
entitled  to  the  Insurance.  The  case  was 
tried  to  the  court  upon  the  pleadings  and  an 
agreed  statement  of  facts.  The  lower  court 
rendered  judgment  In  favor  of  the  intervener, 
J.  T.  Welghtman,  administrator  of  Thomas  J. 
Gentry,  and  against  the  plaintlfT  tmd  defend- 
ant, awarding  the  insurance  to  the  adminis- 
trator. FlalntUf  and  defendant  bring  the 
case  here  on  appeal. 

The  policy  in  question  was  issued  upon 
April  7,  1910,  covering  and  Insuring  the 
lives  of  both  Thomas  J.  Gentry  and  Alverta 
B.  Gentry,  husband  and  wife,  respectively, 
In  the  sum  of  $2,000.  The  principal  Insuring 
clause  of  the  policy  reads  as  follows,  to 
wit: 

"In  consideration  of  the  payment  In  advance 
of  sixty-nine  ^*/ioo  dollars,  and  of  the  payment 
annually  thereafter  of  a  like  sum  upon  each 
fifteenth  day  of  March  until  the  death  of  either 
Thomas  3.  Gentry,  of  Oklahoma,  OkL,  or  his 
wife,  Alverta  B.  Gentry  of  Oklahoma,  Okla. 
(hereinafter  jointly  called  the  insured)  the  Equi- 
table Life  Assurance  Society  of  the  United 
States  agrees  to  pay  at  its  home  office  in  the 
city  of  New  Tork  two  thousand  dollars  upon 
receipt  of  due  proofs  of  the  death  of  either  one 
of  the  insured,  provided  this  policy  is  then  in 
force  and  is  then  surrendered  properly  released, 
to  the  survivor  of  the  said  Tnomas  J.  Gentry 
and  Alverta  B.  Gentry,  beneficiaries,  with  the 
right  on  the  part  of  the  insured  to  change  the 
beneficiary." 

The  policy  also  contained  the  further 
clause,  with  reference  to  change  of  bene- 
ficiary, as  follows,  to  wit: 

"Ohange  of  Beneftdary.  If  the  right  to  change 
the  beneficiary  has  been  reserved,  and  there  is  no 
written  assi^mient  of  this  policy  on  file  with 
the  society,  the  insured  may  from  time  to  time 
durine  the  continuance  of  this  policy,  change 
the  beneficiary  or  beneficjaries  by  a  written  re- 
quest (upon  the  society's  blank)  filed  at  its  home 
office,  but  such  change  shall  take  effect  only 
upon  the  indorsement  of  the  same  hereon  by  tlie 
Bodety." 

And  the  policy  contained  the  further  clause 
as  follows,  to  wit: 

"IneonteitaJiilitv.  VMm  policy  shall  be  incon- 
testable after  one  year  from  its  date  of  issue, 
§rovided  premiums  have  been  duly  paid.  Self- 
estruction,  sane  or  insane,  within  one  year 
from  said  date  of  issue  is  a  risk  not  assumed 
under  this  policy." 

The  policy  contained  'other  provisions  usual 
In  such  Instruments.  There  was  no  provi- 
sion, specifically  affecting  Uablllty  In  the 
event  of  the  juurder  of  either  of  tbe  insnred 


by  the  benefldary  of  bis  or  ber  Insurance. 
The  instrument  provided  for  certain  cash 
values  after  the  payment  of  specified  num- 
bers of  annual  premiums. 

It  was  agreed  between  the  parties  that, 
on  or  about  the  6tb  of  January,  1012,  the  said 
Alverta  B.  Gentry  had  willfnlly,  unlawfully, 
and  feloniously  caused  the  death  of  the  said 
Thomas  3.  Gentry  by  murdering  him  with 
malice  aforethought,  and  had  been  legally 
convicted  of  murder,  under  a  charge  there- 
for, and  sentenced  to  the  Oklahoma  State 
Penitentiary  for  the  term  of  her  natural  life. 
It  was  also  (Conceded  that  the  premiums  on 
the  policy  had  been  duly  paid,  and  that  the 
plaintiff  Ben  F.  Williams  by  assignment  was 
the  owner  of  the  rights  of  Alverta  B.  Gentry 
in  the  policy,  whatever  sudi  rights  may  be; 
and  it  was  agreed  that  the  intervener  was 
the  duly  qualified  administrator  of  tbe  estate 
of  Thomas  J.  Gentry,  and  had  properly  inter- 
voded  in  tbe  canae,  and  that  tbe  said  Thomas 
J.  Gentry  died  Intestate,  leaving  as  bis  sole 
heirs  at  law  the  said  Alverta  B.  Gentry,  his 
wife,  and  Theodore  B.  Gentry,  the  minor 
son  of  both  of  sndi  insured.  The  Insurance 
company  made  no  contest  upon  formal 
grounds,  and  relied  upon  tbe  ouitentloDs 
herein  mentioned. 

Plaintiff  in  error  tbe  insurance  company 
oonteads:  (1)  That  Alverta  B.  Oeatry,  tbe 
beneficiary  in  tbe  pcdicy,  having  murdered 
ber  husband,  by  that  act  forfeited  her  right 
to  collect  the  Insurance  on  hla  life.  (2)  niat 
the  plaintiff  Ben  F.  Williams,  as  assignee  of 
Alverta  B.  Gentry,  has  no  better  claim  upon 
the  insurance  than  she  would  have,  and  can- 
not take  tbe  money  because  of  ber  crime 

(3)  That  under  the  laws  of  Oklahoma  a  man 
and  his  wife  may  own  property  as  Joint  ten- 
ants and  upon  the  death  of  either  tbat  prop- 
erty will  be  owned  by  the  survivor,  not  by 
inheritance,  but  by  survivorship,  and  that  tbe 
insurance  policy  prior  to  the  death  of  Thom- 
as 3.  Gentry  was  a  chose  in  action  owned  by 
blm  and  his  wife  as  Joint  tenants,  and  on  tbe 
death  of  Thomas  J.  Gentry  the  boaefits  ac- 
cruing under  the  policy  vested,  if  at  all,  m 
Alverta  B.  Gentry:  (a)  By  tbe  terms  at  tbe 
policy  itself ;  (b)  by  survivorabip.  That  Al- 
verta B.  Gentry  forfeited  tbe  right  to  take 
this  benefit  by  her  crime,  and  the  law  at  tbe 
time  tbe  murder  was  committed  failed  to 
designate  who  should  take  It  In  ber  stead. 

(4)  That  Alverta  B.  Gentry,  being  the  sni^ 
vlvor  of  tbe  two  Uvea  Insured,  was  tbe  only 
person  entitled  by  tbe  terms  of  the  contract 
to  collect  tbe  insurance.  Tbat  her  right  and 
that  of  ber  assignee  were  forfeited  by  ber 
crime,  and,  there  being  no  trust  created  by 
statute  or  contract,  and  there  being  no  alter- 
native payee  according  to  tbe  terms  of  tbe 
contract,  there  could  be  no  resulting  trust  In 
favor  of  the  estate  of  Thomas  J.  Gentry,  de- 
ceased, and  tbat  it  necessarily  follows  that 
the  administrator,  J.  T.  Welghtman.  has 
neittaar  statutory  nor  eontractnal  tigbt   to 
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recoTer.  And  (5)  that  the  court  erred  In  ren- 
dering Judgment  for  Intervener  and  In  over- 
ruling Ita  motion  for  a  new  trlaL 

Plaintiff  In  error  Ben  F.  Williama,  In  his 
brief  states  that  he  Is  inclined  to  believe, 
without  so  confessing,  that  the  law  Is  as 
contended  for  by  defendant  In  error,  but 
contends  that.  If  this  Court  finds  that  Thom- 
as J.  Gentry  and  Alverta  B.  Gentry  were 
joint  tenants  as  to  the  policy  and  liability 
thereunder,  as  contended  by  the  insurance 
company.  In  that  event  the  benefits  of  the 
policy  went  to  Alverta  B.  Gentry,  as  the  sur- 
vivor of  such  Joint  tenancy,  and  that  he, 
as  the  assignee  of  such  survivor,  aliould  take 
such  benefits. 

Defendant  In  error,  the  administrator  of 
Thomas  J.  Gentry,  deceased,  admits  tbat,  by 
her  act  of  murdering  Insured,  the  beneficiary 
forfeited  her  right  and  the  right  of  her  as- 
signee to  take  and  hold  the  benefits  of  the 
policy,  and  contends  that  the  policy  was  not 
Joint,  but  a  several  iwlicy  upon  the  lives  of 
each  of  the  Insured,  and  that  for  this  reason 
no  rule  of  Joint  tenancy  and  survivorship 
can  be  invoked ;  and  that,  wbea  the  right  of 
the  nominal  beneficiary,  Alverta  B.  Gentry,  to 
take  under  the  iM>Ucy  was  forfeited  by  her 
act  of  murder,  a  resulting  trust  arose  by 
operation  of  law  imder  which  the  rights  of 
the  beneficiary  were  vested  in  tlie  estate  of 
Thomas  J.  Gentry. 

Since  the  accrual  of  the  rights  of  these 
parties,  the  tieglslature  of  this  state  has  en- 
acted a  statute  (Session  Laws  of  Oklahoma  of 
191S,  p.  226)  which  pnnvldes  that  in  such  a 
case  as  this  the  benefits  of  the  policy  would 
go  to  the  decedent's  heirs,  who  are  innocent 
of  tbe  murder.  However,  this  statute  has  no 
application  to  these  facts,  which  occurred 
before  its  enactment. 

We  shall  take  up  the  various  propositions 
Involved  here  In  the  order  above  set  forth. 

[1]  1.  Did  Alverta  B.  Gentry,  the  benefici- 
ary, fOTMt  or  lose  the  contractual  right  to 
take  and  keep  the  benefits  of  the  policy,  by 
her  act  of  murdering  the  Insaredt  We  are 
of  an  afibmative  opinion. 

It  Is  an  established  rule  in  fills  cibnrt  that. 
in  tbe  absence  of  a  statute  to  the  contrary, 
one  does  not  lose  his  right  of  Inheritance 
from  a  decedent  by  reason  of  his  having  mur- 
dered the  decedent.  However,  a  beneficiary 
In  a  iwllcy  of  life  insurance  takes  the  benefits 
of  tbe  policy  by  reason  of  the  (Contract  of 
insurance,  constituted  by  the  policy,  and  not 
by  inheritance  from  the  Insured  decedent; 
and  this  principle  Is  conceded  by  all  of  the 
I>artles  In  this  cause.  This  being  true,  the 
rights  of  the  plaintiff,  as  the  assignee  of  the 
beneficiary,  must  necessarily  be  determined 
from  the  effect  of  the  legal  and  contractual 
relations  which  have  been  sustained  by  the 
beneficiary  toward  the  policy,  and  without 
reference  to  the  laws  of  inheritance. 

Tbe  policy  Itself  made  no  provision  for  a 
dlqCKMltUm  of  the  liability,  nor  of  Its  benefits, 


in  the  event  of  the  murder  of  the  insured  by 
the  beneficiary.  In  the  absence  of  socb  a 
spedflc  provision  by  tbe  parties  In  their  con- 
tract, the  status  of  the  parties  must  be  ascer- 
tained by  reference  to  the  rules  of  law  and 
equity  applicable  to  the  situation.  The  Inher- 
ent essence  and  vitality  of  every  contract 
are  drawn  from  the  legal  and  equitable  at- 
mosphere surrounding  It.  The  law  writes  be-- 
tween  the  lines  of  every  contract  Its  own 
Innumerable  inhibitions  and  requirements. 
Where  the  contracting  parties  fall  short  in 
expression  the  law  goes  on,  and  where  the 
parties  go  too  far  it  calls  a  halt  When  (me 
person  becomes  the  beneficiary  of  the  con- 
tract of  others,  such  beneficiary  is  an  im- 
plied party  to  the  agreement.  Before  he  may 
accept  the  benefits  of  the  contract,  be  must 
accept  all  of  its  implied,  as  well  as  express, 
obligations.  In  this  case,  Alverta  B.  Gentry 
was  an  express  party.  It  is  our  conception 
of  the  law  that,  when  she  accepted  the  posi- 
tion of  benefldary  in  the  Ufe  insurance  of 
Thomas  J.  Gentry,  the  law  infused  into  tbe 
contract,  as  an  essential  part  of  It,  an  im- 
plied obllgatliHi  upon  her  part  that  she  would 
respect  the  Intentions  of  the  contract  The 
very  strongest  implied  inhibition  of  the  law 
was  that  she  should  not  mature  the  benefits 
by  her  own  criminal  act  Every  moment  of 
the  life  of  the  contract  obedience  to  this  in- 
hibition was  her  obligation.  When  she  crim- 
inally destroyed  the  Ufe  of  her  husband,  she 
violated  every  Intent  of  the  (Sontract.  She 
abandoned  the  ccmtract  and  cannot  claim  Its 
benefits.  In  the  strict  sense,  she  does  not 
forfeit  these  benefits:  she  abandons  them. 
Human  law  is  the  offspring  of  divine  law. 
One  of  the  strongest  principles  of  that  law  Is 
compensation. .  EWery  man  compensates  his 
own  vn<ong.  He  cannot  claim  the  benefits 
of  it 

It  is  a  matter  of  universal  Judicial  inter- 
pretation that  one  may  not  insure  his  house 
against  fire,  mature  the  risk  by  his  own 
criminal  act  of  arson,  and  coHect  his  Insur- 
ance. It  would  be  no  less  a  violation  of  the 
infinite  spirit  of  the  law  that  the  beneficiary 
of  a  life  Insurance  policy  might  murder  the 
insured,  by  his  own  criminal  act  mature  the 
risk,  and  then  collect  from  an  Innocent  party 
the  fruits  and  benefits  of  his  own  wrong. 
The  following  authorities  support  the  theory 
that,  by  her  act  of  murdering  Insured,  the 
beneficiary  has  forfeited  or  surrendered  any 
right  to  take  the  benefits  of  the  policy,  viz.: 
25  Cyt  195  (d);  Mutual  Life  Insurance  Co. 
V.  Armstrong,  117  U.  S.  699,  6  Sup.  Ct  877, 
29  L.  Ed.  997 ;  Rlggs  et  al.  v.  Palmer  et  al., 
115  N.  T.  606,  22  N.  B.  188,  6  L.  R.  A.  340, 
12  Am.  St  Rep.  819;  Schmidt  v.  Northern 
Life  Association,  112  Iowa,  41,  83  N.  W. 
800,  61  L.  B.  A.  141,  84  Am.  St  Rep.  323; 
Richards  on  Insurancei  p.  81;  Vance  on 
Insurance,  p.  392;  Kerr  on  Insurance,  p. 
685.    In  th^  Armatrong  Case,  supra,  the  Su- 
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preme  Oonrt  of  tbe  United  States  nsed  this 
expression: 

"It  would  be  a  reproach  to  the  jorisprudence 
of  the  country,  if  one  could  recover  insurance 
money  payable  on  tbe  death  of  a  party  whose 
life  he  had  feloniously  taken.  As  well  might  he 
recover  insurance  money  upon  a  building  that  he 
had  wiUfully  fired." 

In  the  Schmidt  Case,  supra,  tbe  Supreme 
Court  of  Iowa  made  this  language  Its  own, 
and  said: 

"Indeed,  the  unbroken  voice  of  authority  is  to 
the  effect  that  a  beneficiary  In  an  insurance  pol- 
icy who  murders  the  insured  forfeits  his  rights 
thereunder." 

In  the  Schmidt  Case,  and  In  the  text-books 
above  dted,  long  lists  of  authorities  are 
dted  In  support  of  this  principle,  which  it  Is 
not  necessary  to  more  than  refer  to  hcare.  We 
find  no  authority  to  the  contrary,  and  must 
hold  to  the  theory  that  by  her  act  of  murder 
Alverta  B.  Oentry  Is  barred  from  claiming 
the  benefits  of  the  policy.  Under  a  later  as- 
signment, we  quote  from  additional  authori- 
ties on  the  subject 

[2]  2.  It  is  contended  by  the  Insurance 
company  and  administrator  that  the  plain- 
tiff, as  the  assignee  of  Alverta  B.  Gentry, 
has  no  better  claim  to  the  insurance  than 
she  had.  The  policy  in  its  terms  Is  a  non- 
negotiable  Instrument;  and  it  is  unquestion- 
ably the  law  that  the  assignee  takes  no  great- 
er interest  than  the  assignor  tias.  26  Cyc. 
766;  Conn.  Mut  L.  Ins.  Co.  v.  Burroughs, 
34  Conn.  306,  91  Am.  Dea  725;  Stevens  v. 
Germania  Ufe  In&  Co.,  26  Tex.  Civ.  App. 
166.  62  S.  W.  824;  Schmidt  t.  Northern  Life 
Ins.  Ass'n,  112  Iowa,  41,  83  N.  W.  800,  61 
lb  R.  A.  141,  84  Am.  St.  Rep.  323;  Mutual 
life  Ins.  Co.  ▼.  Armstrong,  117  U.  S.  689, 
6  Sup.  Ct  877,  29  L.  Ed.  097;  Cooley's  Ins. 
Briefs,  p.  3811,  and  cases  there  dted. 

[S]  3.  Plaintiff  in  error,  tbe  Insurance  com- 
pany, further  contends:  Tliat  the  insnrance 
policy  was  a  chose  in  action,  owned  by  Thom- 
as J.  Gentry  and  Alverta  B.  Oentry  as  Joint 
tenants.  That  on  the  death  of  Thomas  J. 
Gentry  the  benefits  of  the  policy  vested, 
if  at  all,  in  Alverta  B.  Gentry:  (a)  By  the 
terms  of  the  policy  itself;  (b)  by  surviv- 
orship. That  Alverta  B.  Gentry  by  her 
crime  forfeited  tbe  right  to  take  by  sur- 
vivorship. That,  as  the  law,  at  the  time 
of  the  murder,  failed  to  designate  who  should 
take  in  her  stead,  the  policy  lapsed  to  the 
Insurer. 

Under  the  discussion  of  this  assignment, 
we  shall  deal  with  the  questions  of  the  al- 
leged Joint  tenancy,  survivorship,  and  for- 
feiture of  rights  of  survivorship,  leaving  to 
a  discussion  of  the  next  assignment  the  qnes- 
tion  of  what  ultimate  disposition  the  law 
may  make  of  the  benefits  of  the  policy. 

Upon  this  proposition,  we  find  no  exact 
precedent,  and  none  is  dted  in  tbe  briefis  be- 
fore us.  The  insurance  company  contends 
that  the  policy  was  a  Joint  one;  that  the 
interest  of  the  Insured  was  Joint;  that  the 


policy  was  expressed  as  being  a  Joint  policy; 
that  under  the  terms  of  the  policy  the  own- 
ership of  cash  values  which  might  have  ac- 
crued during  tbe  lifetime  of  both  insured 
would  have  been  Joint,  and  that  this  condi- 
tion creates  such  a  Joint  tenancy  between 
husband  and  wife  as  woold  put  In  operation 
the  law  of  survivorship,  so  that  the  wife 
could  only  take  by  survivorship;  ttiat  she 
forfeited  this  right  by  tbe  murder,  causing 
a  complete  termination  of  liability  of  the 
company.  With  this  contention  we  are  un- 
able to  agree.  In  the  insuring  clause  of  the 
policy,  the  Gentrys  were  referred  to  as  "here- 
inafter Jointly  called  the  insured,"  and  they 
are  thereinafter  Jointly  referred  to  as  "the 
insured."  The  policy  provides  for  certain 
benefits  whidi  might  have  accrued  during  the 
lifetime  of  both  insured,  providing  a  i<Ant  en- 
joyment of  such  lifetime  benefits;  for  in- 
stance, cash  valnes  on  the  policy  to  accrue 
during  tbe  lives  of  both  of  the  insured.  And 
yet,  while  it  Insured  both  lives,  and  for  the 
purposes  of  convenience  adopted  a  Joint  ex- 
pression by  which  to  designate  both  of  the 
Insured  without  circumlocution,  and  provid- 
ed for  Joint  enjoyment  of  the  benefits  inter- 
mediate to  the  maturity  of  the  principal  lia- 
bility, the  very  essence  and  gist  of  the  con- 
tract was  that  it  was  a  separate  policy  upon 
tbe  life  of  each  of  the  insured,  for  the  whol- 
ly separate  benefit  of  each  of  the  insured. 

[I]  To  the  existence  of  a  Joint  tenancy,  it 
Is  conceded  by  all  of  the  parties,  and  Is  the 
law,  that  four  unities  must  exist  in  tbe  ten> 
ants,  viz.:  (1)  Unity  of  interest;  (2)  unity  of 
tittle;  (3)  unity  of  time;  and  (4)  unity  of  pos- 
sessicHU  These  unities  do  not  coincide  Id  this 
matter,  particularly  as  to  the  prindpal  sub- 
ject-matter of  the  contract,  the  insurance 
fund,  or  the  right  of  expectancy  in  it  Tbe 
Interest  of  Alverta  B.  Oentry  in  the  ulti- 
mate and  prindpal  benefit  was  wholly  de- 
pendent upon  the  happening  of  one  con- 
tingency, viz.^  the  death  of  Thomas  J.  Gen- 
try ;  and  the'  interest  of  Thomas  J.  Gentry 
was  Just  (IS  dependent  upon  another  and  en- 
tirely different  contingency,  viz.  the  death 
of  Alverta  B.  Gentry.  Tbe  interests  of  both 
could  not  be  the  same,  and  could  not  vest 
at  the  same  time,  for  the  vesting  of  one  in- 
terest would  terminate  the  expectancy  and 
interest  of  the  other;  and  the  unities  would 
necessarily  be  broken. 

It  seems  to  us  that  the  four  imities  might 
concur  in  tbe  benefits  which  might  have  aris- 
en under  the  policy  during  the  lives  of  both 
parties,  aside  from  the  benefit  of  expectan- 
cy, but  the  expectancies,  which  constitute 
ed  the  principal  subject-matter,  were  whol- 
ly contrary,  each  to  the  other,  and  dif- 
ferent in  the  essentials.  To  technically  an- 
alyze the  contract,  as  to  the  estates  cre- 
ated by  it  it  brought  into  being  at  least 
two  entitles  of  ownership:  (1)  An  ownership 
or  estate  in  the  benefits  which  might  bare 
accrued  during  the  lives  of  both  parties  ex- 
clusive of  the  prindpal  expectancy  la  U>e 
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Insurance  fund,  which  was  a  present,  Joint 
estate,  which  would  lapse  on  the  death  of 
either  of  Insured;  and  (2)  an  estate  severally 
to  eadi  of  the  Insured  In  the  principal  ex- 
pectancy In  the  Insurance  fund  of  $2,000, 
which  was  in  the  nature  of  a  contingent  re- 
mainder, depending  upon  a  contingent  deter- 
mination of  the  preceding  estate ;  it  remain- 
ing uncertain  whether  the  estate  limited  In 
the  future  would  erer  vest.  In  the  orderly 
course  of  events.  If  the  premiums  had  been 
kept  paid,  it  was  certain  that  one  or  the 
other  estates,  designated  as  being  in  the  na- 
ture of  an  estate  In  remainder,  was  certain 
to  vest,  and  yet  neither  owner  possessed  any 
certainty  th^  bis  particular  Interest  would 
vest. 

If  the  contention  of  the  Insurer  that  the 
two  Insured  persons  owned  all  rights  under 
the  policy  as  joint  tenants  be  correct  and 
Alrerta  B.  Gentry  succeeded  to  such  rights 
as  survivor,  by  vlrtne  of  the  provisions  of 
the  statute,  then  such  taking  would  have 
come  by  virtue  of  the  statute,  and  then  fol- 
lowing out  our  rule  that.  In  the  absence  of 
a  statute,  the  murderer  did  not  forfeit  hls'ln- 
herltance,  Alverta  B.  Qentry  would  recover 
the  insurance  fund.  Thus,  it  will  be  seen 
that  the  contentions  of  the  tosoranoe  com- 
pany, in  this  particular,  are  In  themselves 
not  consistent. 

It  is  our  conclusion  that  the  estates  In  the 
expectancy  were  not  a  Joint  tenancy,  and 
that  she  did  not  take  as  survivor. 

[4]  4.  It  is  contended  by  plaintiff  In  er- 
ror the  insurance  company  that  Alverta  B. 
Gentry,  being  the  survivor  of  the  two  lives 
Insured,  was  the  only  person  entitled  by  the 
express  terms  of  the  contract  to  collect  the 
Insurance;  that  her  right  and  those  of  her 
assignee,  being  forfeited  by  her  crime,  no 
trust  was  created  by  statute  or  contract,  and, 
there  being  no  alternative  payee  according  to 
the  terms  of  the  contract,  there  could  be  no 
resulting  trust  In  favor  of  the  estate  of 
Thomas  3.  Gentry;  that  it  necessarily  fol- 
lows that  the  administrator,  J.  T.  Weight- 
man,  has  not  the  right  to  recover ;  and  that, 
as  a  consequence  of  this  situation,  liability 
of  the  Insurer  is  at  an  end.  The  adminis- 
trator of  the  estate  of  Thomas  3.  Gentry,  de- 
ceased, contends  that,  as  a  result  of  the  ex- 
isting situation,  a  resulting  or  constructive 
trust  has  arisen  by  operaticm  of  law,  under 
which  the  beneflcial  rights  of  the  policy  are 
vested  In  the  aald  estate  of  Thomas  J.  Gen- 
try, deceased.  There  is  no  question  of  fraud 
in  the  inception  of  the  contract  raised,  and 
the  policy  Is  expressly  incontestable  after 
one  year  from  its  date,  which  time  had  ex- 
pired. The  policy  contains  no  provision  for 
an  alternative  beneficiary,  In  the  event  of 
the  disqualification  of  either  beneficiary.  It 
has  no  provision  that  it  should  be  forfeited, 
in  the  event  of  the  murder  of  the  insured, 
and  no  condition  of  any  kind  against  murder. 
Neither  the  beneficiary,  nor  her  assignee,  can 
recover  because  of  the  wrong  perpetrated  by 


her;  but  does  her  wrong  absolve  the  In- 
surer  from  liability?  We  are  of  a  contrary 
opinion.  To  so  hold  would  avoid  the  policy, 
and  sweep  out  of  existence  the  obligations 
which  the  contract  created  as  between  the 
insurer  and  Thomas  J.  Gentry,  who  has  com- 
mitted no  wrong,  but  who  has  been  the  vic- 
tim of  the  utmost  wrong.  Thomas  J.  Gentry 
paid  the  premiums  upon  this  policy,  and  was 
as  essentially  a  party  to  the  contract  of  In- 
surance upon  his  own  life  as  either  the  in- 
surer or  the  beneficiary.  He  is  as  innocent 
of  the  crime  against  himself  and  against  the 
contractual  relations  of  the  parties  as  Is  the 
Insurer.  His  murder  was  an  event  over 
which  he  had  no  more  control  than  did  the 
Insurance  company.  His  homicide  was  the 
highest  degree  of  murder,  which  means  that 
he  was  wholly  without  fault  in  bringing  it 
about.  So  far  as  he  is  concerned,  the  event 
which  matured  the  policy,  if  it  be  held  to 
have  60  done,  was  as  free  of  his  fault  as  if 
he  had  be«a  stricken  down  by  the  germs  of 
some  deadly  disease,  Instead  of  by  the  hand 
of  his  wife.  Can  it  be  gainsaid  that  he  had 
rights  under  his  contract?  Can  we  hold  that 
those  rights  have  been  obliterated  without 
his  consent,  without  his  fault?  We  do  not 
think  that  the  law  of  contracts,  public  pol- 
icy, or  equity  would  demand  such  a  con- 
summation. 

If  Alverta  B.  Gentry  had  inflicted  the  fa- 
tal injury  upon  her  husband,  and  he  had 
lingered,  and  she  had  died  of  natural  causes 
prior  to  his  death,  her  act,  resulting  in  tJbe 
death  of  her  husband,  would  have  been  none 
the  '  less  murder  because  she  preceded  -  him 
in  death,  and  yet  could  we  say  tb&t  her  act 
could  have  deprived  her  husband  of  the  in- 
surance npon  her  life,  she  having  died  first 
of  natural  causes,  and  at  the  same  time  have 
deprtnA  the  hiubajid'a  estate  of  the  insur- 
ance upon  his  life?  Again,  let  us  assume 
that  the  policy  may  have  been  an  expressly 
separate  one  upon  the  life  of  the  husband, 
for  the  benefit  of  the  wife;  that  after  the 
fatal  injury  at  the  hands  of  the  wife  the 
husband  lingered  for  some  time,  too  weak 
to  c(Hi8ider  making  a  change  in  beneficiary; 
that  during  the  lingering  of  the  assured  the 
annual  premium  tm  the  policy  had  become 
due;  and  that,  during  a  moment  of  con- 
sciousness, the  assured  had  called  to  some 
one  at  his  bedside  to  take  his  money  and  at- 
tend to  his  Insurance  premium:  Would  we 
say  that  the  criminal  act  of  the  beneficiary 
had  already  terminated  the  policy,  and  that 
Insurer  could  refuse  the  premiums  of  the 
stricken  man?  Could  the  wife  abandon  the 
rights  of  the  husband  for  him?  These  illus- 
trations serve  to  show  us  that  the  rights  of 
the  murdered  man  are  wrapped  up  in  this 
litigation. 

We  have  found  no  decisions  from  other 
courts  involving  this  question  under  a  policy 
exactly  like  this  one,  one  policy  upon  two 
lives.  However,  we  have  concluded  in  this 
opinion  that  this  policy  partakes  of  the  na- 
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tore  of  two  separate  poUdea  upon  the  Ute 
of  each  of  the  Inanred  Aa  to  indlTldnal  pol- 
icies, there  is  abiindaiit''anthority  from  other 
courts,  and  it  seems  almost  nnanlmons,  to  the 
effect  that  if  the  insured  be  mnrdered  by 
his  beneficiary,  or  if  for  any  other  reason 
the  benefldary  be  disqualified,  the  policy  and 
the  law  not  specifleally  providing  an  alter- 
native beneficiary,  a  resulting  or  construc- 
tive trust  arises  by  operation  of  law,  by 
which  the  iKneflts  of  the  policy  vest  in  the 
insured,  or  in  his  estate  in  event  of  his  death. 
2S  Cyc.  895  (d),  and  authorities  in  footnote  6; 
Richards  on  Insurance  (3d  Ed.)  p.  81 ;  Vance 
on  Insurance,  p.  383 ;  Kerr  on  Insurance,  i>. 
685;  Cooley  on  Insurance,  pp.  375&-3700; 
Schmidt  V.  Northern  Life  Asa'n,  112  Iowa, 
41,  83  N.  W.  800,  51  L.  R.  A.  141,  84  Am.  St 
Rep.  323;  Continental  Life  Ins.  Ck>.  t.  Palm- 
er, 42  Conn.  60,  19  Am.  Rep.  631;  Smith 
V.  MetropoUtan  Life,  222  Pa.  226,  71  AU.  11, 
20  L.  R.  A.  (N.  S.)  928,  128  Am.  St  Rep. 
799;  Cleaver  v.  Mutual  Res.  Fond.  Life 
Ass'n,  122  Q.  B.  147  (Canada);  Standard  lite 
Assurance  Co.  v.  Trndeau,  9  Quebec  Q.  B. 
499  (Canada) ;  Ryan  v.  Rothweller,  50  Ohio 
St  S95,  35  N.  E.  679.  All  of  the  text-writers 
whose  works  we  have  been  able  to  survey 
have  written  this  theory  into  their  books, 
and  those  above  referred  to  furnish  in  their 
notes  most  extensive  citations  of  cases  sup- 
porting this  doctrine.  Richards  on  Insur- 
ance, supra,  lays  down  the  rule  thus: 

"It  need  hardly  be  stated  that  the  benefldary 
will  not  be  permitted  to  recover  If  he  intentional- 
ly brings  about  the  death  of  the  issared.  But 
in  SQcb  an  event  if  the  insured  has  committed  bo 
breach  of  contract  a  resulting  trust  in  the  insur- 
ance money  is  inferred  in  favor  of  his  estate, 
since  it  would  be  harsh  indeed  to  adjudge  a  con- 
tract void  when  tlie  contracting  party  himself 
has  violated  none  of  its  terms." 

Vance  on  Inaoranoe^  sopra,  states  the  mle 
thns: 

"But  while  Ot»  Monions  act  of  the  benefidaiT 
will  defeat  his  rights  under  the  policy,  it  seems 
that  it  will  not  serve  as  a  defense  to  the  insurer, 
who  must  pay  the  amount  of  the  insurance  to 
the  representatives  of  the  insured,  to  whom  the 
property  in  the  policy  is  deemed  to  revert" 
Kerr  on  Insurance,  snpra,  says: 
"A  beneficiary  in  an  insarance  policy,  who 
murders  tlie  insured,  forfeits  all  rights  under  the 
policy,  but  the  liability  of  the  company  is  not 
thereby  terminated.  The  benefits  revert  to,  and 
become  a  part  of  tiie  estate  of  the  insured,  and 
bis  administrator  can  recover  them,  for  the  bene- 
fit of  those  who  would  have  been  entitled  to  the 
insurance,  had  no  beneficiary  been  designated." 

In  Ryan  v.  Rothweller,  supra,  the  benefl- 
dary died  before  the  death  of  the  insured, 
and  the  Supreme  Court  of  Ohio  said: 

"The  question  is  not  governed  so  mndt  by  the 
principles  of  cboses  in  action  and  vested  rights  as 
by  the  pnndples,  aims,  and  well-known  objects 
of  life  insurance.  The  cases  which  hold  the  in- 
surance  money  to  be  a  trust  fund,  which  reverts 
to  the  estate  of  the  assured  in  case  of  the  death 
of  all  the  named  beneficiaries  during  the  lifetime 
of  the  assured,  give  different  reasons  for  the 
result  arrived  at  •  •  •  The  theory  of  a  fail- 
ure of  trust  comes  with  more  force  and  stronger 
reasons  than  the  doctrine  of  choses  in  action,  so 
strongly  urged  by    *    *     *    plaintiff  in  error. 


We  rMard  the  doctrine  of  dioses  in  action  as 
not  fnuy  applicable,  beeanae  it  confliets  in  ttmaj 
cases  with  the  controlling  doctrine  of  insurable 
interest  *  •  *  On  principle,  therefore,  and 
aside  from  any  statute  on  the  subject  we  dunk 
that  in  this  case  the  policy  reverted  to  Mr.  Hel- 
wig  {the  assured]  and  at  Us  death  became  a  part 
of  his  estate.  It  seems  to  ns  that  this  was  the 
manifest  intention  and  understanding  of  all  of 
the  parties  interested,  and  that  the  result  is  juit 
and  equitable." 

The  case  of  Schmidt  r.  Northern  Uffe  As- 
sociation, supra,  by  the  Supreme  Court  of 
Iowa,  is  one  of  the  best-reasoned  cases  upon 
this  subject,  and  contains  an  extensive  dta- 
tlcHi  of  precedents.  In  that  case,  whidi  was 
a  case  In  which  the  wife  as  bene,^dary  in  the 
policy  bad  murdered  her  husband,  who  was 
the  insured,  the  court  said : 

"Defendant  obligated  itself  to  pay  on  the  death 
of  the  assured,  and  it  ought  not  to  be  held  that 
the  act  of  the  beneficiaiy  forfeited  all  claim  voder 
the  policy.  The  wife  cannot  recover,  because  it 
is  contrary  to  public  policy  to  allow  her  to  en- 
force the  daim.  Bat  this  rule  of  public  policy 
ought  not  to  be  extended  so  as  to  defeat  afi 
claims  on  the  policy.  We  have  seen  that  when 
there  has  bem  no  designation,  or  an  illegal  des- 
ignation, or  a  designation  of  a  person  as  a  bene- 
ficiary who  dies  before  the  death  of  the  assured, 
the  association  holds  the  money  in  trust  for  the 
*  *  *  estate  of  the  assured.  Followiag  this 
doctrine  to  its  logical  eondnsion,  it  seems  to  ns 
that  when  the  beneficiary  named  is  prohibited 
from  taking  because  of  her  own  wrong,  a  trust 
arises  that  will  be  enforced  in  a  proper  case. 
This  trust  is  created  in  fisvor  of  the  husband's 
estate,  and  takes  effect  by  reason  of  tiie  crime  of 
the  wife,  which  destroys  the  trust  in  her  fisvor. 
In  so  far  as  she  is  concerned,  the  trust  is  de- 
stroyed by  her  crime,  and  In  consequence  a  re- 
sultuig  trust  in  favor  of  the  husband's  estate  is 
allowed.  If  we  treat  the  designation  of  the  bene- 
ficiary as  akin  to  a  bequest,  the  same  result  fd- 
lows;  for  a  lapsed  legacy  descends  to  the  heirs 
of  the  •testator." 

Plaintiff  in  error  has  dted  several  cases, 
which  held  to  the  theory  that  If  the  assured 
is  mnrdered  by  the  benefldary,  the  liabiUty 
is  terminated ;  bat  the  great  burden  of  aa- 
thority,  including  the  cases  which  we  have 
dted  and  quoted  from,  and  the  cases  Uated 
in  the  authorities  we  have  dted,  holds  to 
the  contrary  doctrine,  which  seems  to  ua  con- 
sistent with  every  prlndple  of  right  and 
equity,  as  well  as  of  law.  We  cannot  reason 
ourselves  away  from  the  rights  of  the  as- 
sured. The  Insurer  assumed  the  risk  of 
death,  without  any  reservation,  and  death 
has  occurred.  The  company  received  every 
consideration  for  its  unreserved  risk,  re- 
ceived them  from  Thomas  J.  Gentry,  who  hsM 
done  no  wrong  and  has  received  no  return. 
If  such  rights  exist,  the  law  does  not  strike 
down  the  rights  of  an  Innocent  person,  bnt 
flnds  a  way.  If  one  there  be,  to  sustain  these 
rights. 

Plalntur  in  error  contends  that,  to  hold 
that  the  liability  does  not  cease,  but  vests  In 
the  estate  of  the  assured,  would  be  to  hold 
that  the  law  reads  this  contingency  into  the 
original  contract,  and  that  this  wonld  be  pat- 
ting a  premium  upon  murder  and  contrary 
to  public  policy.  The  Supreme  Court  of  Il- 
linois, in  the  case  of  Sopreme  I'Odce  ct 
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ECnlgbts  and  Ladlea  of  Honor  y.  Menktaanaen, 
209  lU.  277,  70  N.  B.  B67,  66  I*  B.  A.  608^  101 
^m,  St  Rep.  238,  npon  a  stmilar  contention, 
laid: 

"The  only  reason  in  favor  of  appeUanf  a  con- 
ention  that  aeems  to  na  of  weight  ia  found  in  the 
act  that  the  beneiiriary  might  be  incited  to  com- 
lit  murder  by  the  fact  that,  if  unable  to  collect 
he  benefit  himself,  it  would  be  payable  to  some 
tber  person  or  persons  in  whose  welfare  he  was 
iterested.  Haman  experience  teaches  that  those 
rilling  to  commit  murder  and  assume  the  risk  of 
lunishment  for  the  benefit  of  others  are  so  few 
a  number  that  consideration  thereof  becomes 
rell-ni^h  inconsequential.  But,  even  were  it 
therwise,  if  tha  rule  suggested  by  appellant 
^ere  established,  it  is  perceived  that  the  society 
rould  then  profit  by  the  murder,  and  an  incen- 
ive  be  created  for  the  deatruction  of  the  life  of 
be  insured  that  the  interest  of  the  insurer  might 
e  advanced." 

It  la  thus  aeen  that  the  nde,  contoided  for 
y  plaintiff  In  error,  wonld  be  just  as  sns- 
eptible  of  perversion  as  the  rnle  It  contends 
gainst,  and.  In  addition,  would  be  too  barah 
or  application  by  equity,  In  tbat  It  would 
arsbly  eliminate  from  consideratton  the 
ights  of  an  assured  person,  wbo  Is  tritbout 
frong. 

It  bappens  that,  in  this  case,  If  the  Insur- 
nce  money  is  adjudged  to  the  administrator 
f  the  assured,  Alverta  B.  Oentry  wlU  in- 
erlt  a  part  of  It  as  his  heir,  if  It  Is  not 
therwise  disposed  of  by  the  administrator; 
>r,  under  the  laws  In  force  at  the  time  of  the 
lurder,  her  criminal  act  would  not  bar  her 
:ghts  of  Inheritance.  But,  this  coincidence 
innot  Interfere  with  the  reason  of  the 
sneral  rule.  We  are  of  the  opinion  that, 
hen,  by  her  act  of  murder,  Alverta  B.  Oen- 
7  forfeited  her  rights  as  l>eneficl8ry  under 
lis  contract  of  insurance,  a  resulting  trust 
:ose  by  operation  of  law  In  favor  of  the  es- 
.te  of  the  assnred,  and  that  the  adminls- 
ator  has  properly  recovered  Judgment  for 
le  Insurance. 

[6]  5.  The  last  proposition  of  plaintiff  in 
ror  is  that  the  lower  court  erred  In  ren- 
Ting  Judgment  for  Intervener  and  in  over- 
iling  its  motion  for  a  new  trial;  but  this 
oposltlon  Involves  only  the  matters  here- 
above  considered. 

The  Judgment  of  the  lower  court  to  ai- 
med. 

PER  CURIAM.    Adopted  In  whola 


JILBERT  V.  CITIZENS'  NAT.  BANE  OF 

CHIOKASHA.    (No.  6368.) 
ipreme  Court  of  Oklahoma.     Oct  17,  1916.) 

(8yllabu»  by  the  Court.) 
FviDENOB  «s»460(6)— Pabol  Evidbncb  At- 

-ECTINQ    WbITIMOS  —  AVBIOUITX   O*   CON- 
•KACT. 

Where  the  words  employed  to  express  a  par- 
ular  condition  in  a  contract  in  writing  are 
biguous  and  cannot  be  satisfactorily  explained 
reference  to  other  portions  thereof,  it  ia  not 
or  to  admit  parol  evidence  to  ahow  the  mean- 


ing intended  by  the  parties  as  to  the  ase  of  die 
wor^s  employed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (  2071;  Dec.  Dig.  <S=>450(5).] 

2.  Basks  and  Banking  «=3261(3)— Nationai. 
Banks— PowEBS  and  LxABiLmES. 

A  plea  of  ultra  vires  is  available  to  a  na- 
tional bank  in  a  auit  upon,  or  for  the  enforce- 
ment of,  a  contract  beyond  the  powers  of  such 
bank,  under  the  National  Banking  Act  (Act 
Cong.  June  3,  1864,  c.  106,  13  Stat  99),  but  if 
the  bank  has  received  the  money  or  property  of 
the  plaintiff  under  an  ultra  vires  contract,  not 
malum  in  se,  and  refuses  to  return  the  same, 
he  may  maintain  an  action  for  the  recovery  of 
so  much  of  such  money  or  property  by  which  the 
bank  has  actually  benefited,  but  in  an  action  of 
tort,  even  though  an  ultra  vires  contract  was  an 
incident  leading  up  to  the  tort  the  plea  of  ultra 
vires  is  not  available  to  such  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {{  996,  997;  Dec.  Dig.  «s> 
281(3).] 

3.  Customs  and  Ubaoks  «=»18  —  Evidknck — 
ADsassiBiLrnr  Undeb  PlbadinO'. 

A  local  custom  or  usage  applying  to  a  spe- 
cial or  particular  class  of  business  may  not  be 
proven  to  explain  the  ambiguous  terms  of  a  con- 
tract, unless  the  existence  of  such  custom  or 
usage  ia  pleaded. 

[Ed.  Note.— For  other  caaea,  aee  Customs  and 
Usages,  Cent.  Dig.  {  40;  Dec.  Dig.  €=>18.] 

4.  Tbiai.  «=383(2)— Reception  or  Evidenck— 

StrFFICIENCY  OT  OBJECTION. 

An  objection  to  the  Introduction  of  such  tes- 
timony that  the  same  is  "incompetent  irrelevant, 
and  immaterial,"  is  sufficient  in  the  absence  of 
an  inquiry  by  court  or  counael  aa  to  the  specific 
grounds  of  the  objection. 

[E^.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  199;  Dec  Dig.  «=>83(2).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court  Orady  County; 
Frank  M.  Bailey,  Judge. 

Action  for  conversion  by  N.  T.  Gilbert,  as 
trustee,  against  the  Citizens'  National  Bank 
Of  Chlckasha.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Stevens  &  Myers,  of  Lawton,  and  Burwell, 
Crockett  &  Johnson,  of  Oklahoma  City,  for 
plaintiff  in  error.  B.  D.  Welbome,  of  Chlck- 
asha, and  Stuart,  Cruse  &  Cruse,  and  S. 
W.  Hayes,  all  of  Oklahoma  City,  for  defend- 
ant in  error. 

BURFORD,  C.  It  appears  from  the  record 
In  this  case  that  during  the  cotton  buying 
season  of  1910-11,  L.  M.  Potts,  who  resided 
at  Chlckasha,  OkL,  was  engaged  in  the  buying 
and  selling  of  cotton  upon  a  large  scale, 
throughout  the  country  tributary  to  Chlcka- 
sha ;  that  In  order  to  finance  his  operations 
he  made  arrangements  with  various  banks, 
eonong  them  the  Lawton  State  Bank  of  Law- 
ton,  Okl.  The  effect  of  the  arrangement  with 
the  Lawton  bank  was  that  Potts  was  to  buy 
cotton  at  various  Inland  towns  surrounding 
Lawton,  and  that  the  purchasers  of  said  cot- 
ton would  ship  the  same  to  Potts,  at  Chlck- 
asha, Altus,  and  Hobart,  but  principally  to 
Chlckasha,  for  concentration,  compression, 
and  reshlpment,  there  being  cotton  compress- 


^=>For  otlier  eases  see  same  topic  and  KET-NUMBER  in  all  Key-NumbarMI  Digests  and  lBd«Z( 
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m  located  at  the  points  named,  bnt  none  at 
Lawton.  Bills  of  lading  for  the  cotton  were 
attocbed  to  a  draft  drawn  by  the  shipper 
against  Potts  and  transmitted  to  the  Law- 
ton  State  Bank,  and  were  there  accepted  by 
Potts  or  bis  agent,  and  paid  by  the  Lawton 
bank,  which  bank  then  took  the  bills  of  lad- 
ing, detached  them  from  the  paid  drafts,  and 
transmitted  them  to  the  Citizens'  National 
Bank  of  Chickasha.  It  Is  agreed  that  the 
whole  contract  between  tbe  Lawton  bank  and 
the  Chickasha.  bank  was  cimtained  In  tbe 
correspondence.  After  the  first  three  letters 
transmitting  the  bills  of  lading,  tbe  form 
used  by  tbe  Lawton  bank  was  the  same,  ex- 
cept for  the  names  and  amounts  therein  con- 
tained, and  was  as  follows: 

"Citizens  National  Bank,  Chickasha,  Okla. 

"Qentlemen:  We  beg  to  inclose  yon  herein 
shipper's  order  bill  of  lading.  No.  D-9,  covering 
twenty-five  bales  of  cotton  shipped  from  Snyder, 
Oklahoma,  and  aigned  by  J.  A.  Krenger,  as  ship- 
per, and  consigned  to  the  order  of  M.  L.  Potts, 
Chickasha,  Oklahoma. 

"Please  hold  same  in  trust  for  us,  notifying 
Mr.  Potts  and  receipting  to  us. 

"Very  truly  yours,  Cashier." 

The  Chickasha  bank  acknowledged  receipt 
of  these  bills  of  lading  upon  a  form  which 
stated: 

"We  bold  in  trust  for  your  account  with  L.  AC. 
Potts,  bills  of  lading  or  compress  ticket  for  ■- 
bales  of  cotton." 

It  was  undisputed  at  tbe  trial  that  the 
cotton  bought  by  Potts  at  the  various  Inland 
towns  was  of  widely  varying  kinds  and 
grades,  and  that  in  tbe  cotton  business  when 
cotton  was  resold  to  Eastern  buyers  or  to 
exporters,  it  was  not  only  usual,  but  abso- 
lutely necessary,  in  order  to  make  a  sale,  to 
reclassify  the  cotton.  Inasmuch  as  the  pur- 
chasers would  buy  so  many  bales  of  cotton  of 
approximately  the  same  grade  and  class.  In 
order  that  this  might  be  done  the  Chickasha 
bank  turned  over  to  Potts  the  various  bills 
of  lading  sent  It  by  the  Lawton  bank.  Potts 
paid  tbe  freight  upon  the  bills  of  lading,  had 
tbe  cotton  transferred  to  the  compress,  there 
compressed  and  reclassified,  receiving  from 
the  compress  company  what  were  known  as 
cotton  tickets,  one  representing  each  bale  of 
cotton  sold  and  delivered,  and  identified  by 
a  number,  and  that  after  be  bad  reclassified 
and  sold  tbe  cotton  be  made  up  a  new  bill 
of  lading  which  was  attached  to  the  draft 
against  the  purchaser  for  the  amount  of 
the  cotton  so  sold,  and  that  these  drafts  were 
regarded  as  cash.  Necessarily  in  the  prose- 
cution of  such  a  business  tbe  cotton  paid  for 
by  tbe  Lawton  bank  was  not,  and  could  not, 
be  sold  in  lots  which  contained  only  cotton 
paid  for  by  that  bank,  but  tbe  natural  and 
necessary  result  of  the  business  was  that 
each  draft  upon  the  exporter  was  for  cotton 
which  was  paid  for  not  only  by  the  Lawton 
bank,  but  by  the  Chickasha  bank,  which  was 
also  advancing  Potts'  money,  and  by  various 
other  banks  throughout  Texas  and  Oklahoma, 
which  banks  were  advancing  him  funda  In 
the  same  manner  as  the  lawton  banlt. 


Payments  were  made  from  time  to  time  to 
the  creditors  of  Potts  by  means  of  these  dif- 
ferent drafts,  and  at  tbe  dose  of  the  season 
there  was  unpaid  to  the  Lawton  bank  the 
proceeds  of  036  bales  of  cotton,  and  Potts 
was  Indebted  to  said  bank  in  excess  of  |2i- 
000.  It  was  agreed  that  the  valae  of  tbe 
636  bales  of  cotton  not  acconnted  for  was 
much  in  excess  of  the  amount  owed  by  Potts. 

Under  this  state  of  afTalrs  N.  T.  GUbert, 
as  trustee  of  the  Lawton  bank,  which  had 
meanwhile  gone  into  voluntary  liquidation  In 
order  to  reorganize  as  a  National  Bank, 
brought  this  action  against  the  Chickasha 
bank,  alleging  the  delivery  of  the  bills  of 
lading  under  tbe  contract  as  aforesaid,  and 
that  the  Chickasha  bank  had  converted  the 
proceeds  of  the  536  bales  of  cotton  to  their 
own  account  and  had  applied  the  proceeds  of 
the  same  to  the  payment  and  discharge  of  the 
obligations  of  Potts  to  the  Chlclcasba  t>ank, 
with  knowledge  of  the  source  from  which  tbe 
same  was  derived.  The  Chickasha  bank  al- 
leged various  defenses,  of  which  die  principal 
ones  urged  at  the  trial  were  that  if  Its  con- 
duct In  turning  the  hills  of  lading  over  to 
Potts  were  In  violation  of  tbe  contract,  the 
Lawton  bank  Icnew  of  the  way  the  drafts 
were  being  handled  and  had  received  tbe  pro- 
ceeds of  drafts,  which  Included  the  proceeds 
not  only  cotton  paid  for  by  it,  bat  cotton  paid 
for  by  the  various  other  banks,  and  bad 
ttans  acquiesced  In  the  actions  of  the  Chlcfc- 
asha  bank ;  further,  that  tbe  contract  made 
with  tbe  Lawton  bank  was  ultra  vires  and 
void,  and  also  denying  generally  tbe  allega- 
tions of  tbe  plaintKTs  i>etition. 

Upon  tbe  issues  thus  formed  a  trial  was 
had  to  a  Jury  who  returned  a  verdict  for  the 
defendant.  From  the  judgment  on  such  ver- 
dict, a  motion  for  new  trial  having  been 
overruled,  the  plaintill  prosecutes  error  to 
this  court 

[1]  The  qnestlon  to  be  first  determined  is 
whether  or  not  the  trial  court  erred  In  ad- 
mitting testimony  tending  to  explain  the  con- 
tract made  between  the  two  banks.  After  a 
careful  examination  of  the  wbcrie  record  we 
are  satisfied  that  In  so  doing  tbe  trial  court 
did  not  commit  any  error.  It  is  true,  as 
contended  by  the  plaintiff,  that  in  some  cases 
the  words  "hold  in  trust"  might  have  a  def- 
inite, legal  meaning,  and  that  parol  evidence 
to  attempt  to  vary  or  explain  such  meaning 
would  not  be  competent,  bnt  In  construing 
any  contract  the  necessary  facta  and  sur- 
rounding circumstances  which  must  have 
been  and  were  known  by  the  parties,  must  be 
taken  into  consideration.  Here  it  must  have 
been  known  to  any  man  of  ordinary  business 
intelligence  that  the  cotton  represented  by 
the  bills  of  lading  sent  to  the  Chickasha 
bank  was  on  the  cars;  that  actual  possession 
of  It  could  not  be  obtained  without  the  sur- 
render of  tbe  bills  of  lading,  which  It  is  to 
be  here  noted  were  what  is  known  as  "ship- 
per's order"  bills  of  lading,  and  that  the 
freight  must  be  paid;  that  it  these ,  things 
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were  not  done  t!>e  cotton  was  rabject  to  heavy 
demurrage  charges,  and  nlttmately,  if  not 
taken  np,  wonld  be  sold  by  the  railroad'  com- 
pany for  the  payment  of  its  freight.  It  must 
have  been  known  to  the  Chickasha  bank  that 
the  Lawton  bank  had  some  special  interest  in 
these  bills  of  lading,  very  probably  as  credi- 
tors of  Potts.  Tinder  these  circumstances,  we 
think,  it  cannot  be  said  that  the  Chickasha 
bank  was  bonnd  to  look  only  at  the  ordinary 
meaning  of  the  words  "hold  in  trust,"  and  to 
simply  take  and  keep  the  bills  of  lading  until 
such  time  as  the  Lawton  bank  should  demand 
their  return.  Especially  is  this  true  in  view 
of  the  words  contained  in  the  letter,  to  the 
effect  that  the  Chickasha  bank  was  to  noti- 
fy Potts.  If  the  Chickasha  bank  was  sim- 
ply to  act  as  trustee  for  the  Lawton  bank, 
why  notify  Potts?  In  what  way  would  he 
be  concerned  in  such  transactions?  Clearly 
it  was  Implied  from  the  face  of  the  letters 
themselves  that  Potts  had  something  to  do 
with  the  transaction.  Clearly  from  the  na- 
ture of  the  budness  which  must  have  been 
and  was  known  to  l>oth  banks,  the  Interest 
of  Potts  In  the  bills  of  lading,  which  called 
for  notlflcatlon  to  lilm,  must  have  something 
to  do  with  his  making  or  assisting  in  making 
some  disposition  of  the  cotton  represented  by 
the  bUls  of  lading.  What  was  that  interest  of 
Potts?  What  was  the  duty  of  the  Chickasha 
bank  under  such  a  letter?  The  letter  itself 
does  not  state.  It  is  admitted  that  these  let- 
ters and  the  receipt  above  set  out  constitute 
the  whole  contract.  Under  such  drcumstanc- 
es  we  have  no  hesitancy  in  saying  that  the 
contract  was  ambiguous  upon  its  face,  and, 
if  It  was,  it  is  apparent  that  between  the 
parties  parol  evidence  was  competent,  not  to 
vary,  but  to  explain,  the  contract  and  show 
what  the  meaning  of  such  parties  was  when 
they  entered  into  it  Janes  v.  Citizens'  Na- 
tional Bank  of  North  Enid,  0  Okl.  646,  60  Pac. 
290;  Cohee  v.  Turner  et  al.,  87  Okl.  778,  132 
Pac.  1082 ;  First  National  Bank  v.  Womack, 
156  Pac.  208 ;  Barricklow  et  al.  v.  Boice  et 
al.,  150  Pac.  1094.  As  to  this  meaning  there 
was  vride  variance  between  the  plainttff  Gil- 
bert, who  was  president  of  the  Lawton  bank, 
and  the  cashier  of  the  Lawton  bank,  on  the 
one  band,  and  the  <^cer8  of  the  Chickasha 
bank,  and  the  assistant  cashier  of  the  Law- 
ton  bank,  who  wrote  the  letters  In  question, 
on  the  other  hand.  Taking  the  testimony  of 
the  plaintiff  in  the  case,  the  witness  Gilbert, 
explaining  the  meaning  of  the  contract,  tes- 
tifled  as  follows: 

"Q.  Did  you  ever  at  any  time  give  the  Chick- 
asha bank  specific  instructions  and  directiona  not 
to  turn  these  bills  of  lading  over  to  Mr.  Potts 
nutil  they  got  the  cotton  tickets?  That  they 
should  not  turn  over  these  bills  of  lading  to 
Potts  until  he  surrendered  the  cotton  tickets? 
A.  I  would  say  not,  that  no  specific  instructions 
were  given  to  them.  I  would  qualify  it  by  say- 
ing that  along  with  these  bills  of  lading  these 
letters  were  sent  to  them  which  have  been  intro- 
duced, asking  that  they  be  held  in  trust  for  us. 
Q.  Did  any  of  those  letters  state  how  long  the 
bills  of  lading  sboidd  be  held  in  trust?    A.  I 


think  not.  Q.  Did  you  intend  the  Chickasha 
bank  should  hold  the  bills  of  lading  for  any 
specified  time,  and  then  send  the  bills  of  lading 
back  to  you?  A.  I  would  hardly  say  that  it 
was  the  intention  that  the  bills  of  lading  should 
be  sent  back.  Q.  Did  you  Intend  that  they 
should  bold  the  buls  of  Jading  forever?  A.  No, 
sir.  Q.  You  intended  that  those  bills  of  lading 
should  be  turned  over  to  Mr.  Potts?  A.  No,  sir. 
Q.  Whom  did  yon  expect  them  to  be  delirered 
to?  A.  We  expected  them  to  be  surrendered  to 
the  railroad  company  in  return  for  compress 
tickets,  covering  the  same  cotton.  Q.  That  is 
what  you  intended?  A.  Yes,  sir.  Q.  Did  you 
intend  that  this  cotton  should  be  reshipped  from 
Chickasha?  A.  Tes,  sir.  Q.  By  whom?  A.  By 
Mr.  Potts.  •  •  •  Q.  How  much  were  you 
paying  the  Chickasha  bank  for  holding  those 
bills  of  lading  in  trust?  A.  We  did  not  pay 
them  anything.  Q.  Did  you  agree  to  pay  them 
anything?  A.  No,  sir;  we  did  not.  Q.  Did  you 
expect  to  pay  them  anything?  A.  No,  air;  we 
did  not  *  *  *  Q.  Did  he  (meaning  Potts) 
have  a  right  to  ship  it?  A.  Certainly.  •  •  • 
Q.  You  expected  them  (meaning  the  Chickasha 
bank)  to  go  to  the  depot  and  surrender  the  bills 
of  lading?  A.  Yes,  sir.  Q.  And  get  the  com- 
press tickets?  A.  Let  me  testify  and  I  will  an- 
swer the  questions.  I  don't  want  you  to  testify 
for  me.  Q.  Go  ahead.  A.  We  expected  the 
bank  or  the  runner  to  go  to  the  agent  of  the  rail- 
road company  and  exchange  the  biUs  of  lading 
for  compress  tickets  and  hold  the  tickets  until 
Mr.  Potts  was  ready  to  ship  the  cotton  ou£. 
Potts  knows  from  his  records  just  what  pnrtic- 
nlar  bales  of  cotton  are  covered  by  these  particu- 
lar tickets.  When  he  sells  the  cotton  he  can 
make  out  an  invoice  and  sell  a  certain  number 
of  bales  of  cotton,  weigh  so  much,  and  list  them 
and  fix  up  the  bill  of  lading,  and  then  attach  to 
it  the  draft  which  he  has  drawn  with  a  new 
biU  of  lading  and  have  the  bank  make  the  trans- 
fer again,  which  would  he  an  opposite  transfer 
from  the  other  one,  exchanging  the  compress 
tickets  for  the  new  outgoing  bin  of  lading.  Q, 
What  transfer  would  that  be?  A.  He  would 
have  the  bank  transfer  the  compress  tickets  for 
the  new  bUl  of  lading.  Q.  You  expected  the 
bank  at  Chickasha  would  first  take  the  bills  of 
lading  to  the  railroad  company  and  get  the  com- 
press tickets?  A.  Yes,  sir.  Q.  And  Potts  would 
make  out  an  outgoing  bill  of  lading?  A.  Yes, 
sir.  Q.  And  Potts  would  bring  that  bill  of  lad- 
ing signed  by  the  bank  and  surrender  for  the 
tickets?  A.  I  don't  think  Potts  would  get  the 
bills  of  lading  signed  until  the  compress  tickets 
were  delivered.  The  bank  would  send  their  run- 
ner again  to  the  agent  and  the  acent  would 
sign  the  bill  of  lading  and  receive  the  compress 
tickets.  •  •  *  Q.  Did  yon  tell  the  bank  that 
yon  would  pay  them  for  their  runner  to  go  make 
these  exchanges?  A.  No,  sir.  Q.  And  yon  did 
not  expect  to  pay  them  for  it?  A.  No,  sir.  Q. 
If  you  had  sent  them  (meaning  the  bank)  a  bill 
of  lading  with  draft  attached,  or  if  you  had  sent 
the  bills  of  lading  and  written  them  the  amount 
of  the  draft,  it  would  have  notified  them  that 
he  owed  you  on  that  cotton?  A.  Yes,  sir.  Q. 
And  you  did  not  do  that  in  a  single  instance? 
A.  No,  sir." 

It  seems  also  from  the  record  that  some  of 
the  cotton  was  shipped  to  other  points  than 
Chickasha  for  concentration  and  compres- 
sion. 

[2]  Upon  tbia  testimcmy  we  are  confront- 
ed with  the  contention  on  behalf  of  the  de- 
fendant that  any  errors  made  In  the  trial 
court  were  immaterial  for  the  reason  that 
the  contract  of  the  Chickasha  bank  was  ultra 
vires  and  void,  and  that  therefore  the  plain- 
ttff conld  not  racovec  npon  the  nndispated 
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BTldence  In  the  case,  and  that  any  error  com- 
mitted by  the  trial  court  wag  Immaterial.  ■ 

It  Is  urged  by  counsel  for  defendant  In 
error  that  in  our  decision  of  this  question  we 
ought  to  be  governed  by  the  decisions  of  the 
Supreme  Court  of  ttie  United  States.  We 
bare  no  hesitancy  In  following  this  sugges- 
tion, not  only  by  reason  of  the  high  learning 
and  authority  of  that  conrt,  and  that  upon 
questions  involving  the  power  of  national 
banks,  our  decisions  may  in  certain  cases  be 
reviewable  in  that  court,  but  also  by  reason 
of  that  decent  comity  between  the  courts  of 
the  states  and  those  of  the  nation  which  the 
Supreme  Court  of  the  United  States  itself  af- 
fords to  decisions  of  the  state  courts  upon 
questions  of  local  law,  and  which  in  turn  we 
should  afford  to  that  conrt  upon  questions 
peculiarly  within  its  province.  This  we  have 
consistently  done,  beginning  with  Johnston 
Fife  Hat  Ca  v.  National  Bank  of  Ontbrie,  4 
Okl.  17,  44  Pac  192,  through  Shawnee  Na- 
tional Bank  v.  Purcell  Wholesale  Grocery 
Co.,  34  OkL  34,  124  Pac.  603,  41  L.  B.  A.  (N. 
S.)  484,  and  Crowder  State  Bank  v.  i!E»jia 
Power  Co.,  41  Okl.  395,  138  Pac.  392,  down 
to  the  recent  case  of  First  National  Bank  v, 
Womack,  166  Pac.  208,  not  yet  officially  r&- 
ported.  But  upon  principles  announced  in 
the  decisions  of  the  Supreme  Court  of  the 
United  States  itself,  It  seems  that  we  may 
concede,  without  deciding,  that  the  contract 
in  this  case,  as  defined  by  the  plaintiff,  is  be- 
yond the  scope  of  the  powers  conferred  upon 
national  banks,  without  the  result  contended 
for  by  defendant  following  sncb  a  concession. 
The  Supreme  Court  of  the  United  States, 
without  deviating  from  the  principle  as  stat- 
ed in  De  La  Vergne  v.  German  Savings  InsL, 
175  U.  S.  40,  20  Sup.  Ct.  20,  44  L.  Ed.  65,  that 
where  the  suit  is  upon  an  executed  contract 
the  corporation  may  set  up  ultra  vires  to  de- 
feat a  recovery,  has  still  held,  as  stated  in 
that  case,  that,  if  the  action  be  upon  a  quan- 
tum meruit  for  the  money  or  benefit  actually 
received  by  the  bank,  and  the  transaction  was 
not  malum  in  se,  the  action  may  be  main- 
tained and  have  followed  the  doctrine  of  De 
La  Vergne  v.  German  Savings  Inst.,  supra, 
through  many  decisions,  the  most  recent  of 
which  are  Aldridge  v.  Chemical  National 
Bank,  176  U.  S.  618,  20  Sup.  Ct.  498,  44  L.  Ed. 
611,  Citizens'  National  Bank  v.  Appleton,  216 
U.  S.  196,  30  Sup.  Ct  364,  54  L.  Ed.  443,  and 
Kankin  v.  Emigb.  218  U.  S.  27,  30  Sup.  Ct. 
672,  54  L.  Ed.  915,  where  recoveries  were 
had  as  for  money  had  and  received,  the  court 
saying,  as  In  Central  Trans.  Co.  v.  Pullman 
Co.,  139  U.  S.  24-60,  11  Sup.  Ct  478,  488  (35 
L.  Ed.  55),  that: 

"To  maintain  such  an  action  is  not  to  affirm, 
but  to  disaffirm,  the  unlawful  contract" 

These  principles  have  had  the  concurrence 
of  this  court  In  Shawnee  National  Bank  v. 
Grocery  Co.,  Crowder  Bank  v.  Mtaa.  Power 
Co.,  and  First  National  Bank  v.  Womack, 
supra.  The  Supreme  Conrt  of  the  United 
States  has  also  held  to  the  broad  principle 


applicable  to  this  ease,,  that  wbere  tbe  actton 
is  for  a  tort  the  defense  of  ultra  vires  does 
not  apply.  This  doctrine  was  stated  in  Mer- 
chants' Bank  v.  State  Bank,  10  Wall  6(M, 
646  (19  L.  Ed.  1006),  where  tHo  conrt  said: 

"Corporations  are  liable  for  every  wrong  of 
which  they  are  guilty,  and  in  such  cases,  the  doc- 
trine of  ultra  vires  has  no  application. 

The  doctrine  was  applied  to  a  case  of  cod- 
version  the  same  as  the  case  at  bar  In  Na- 
tional Bank  v.  Graham,  100  U.  S.  609,  25  U 
Ed.  750.  There  a  bank  as  a  gratuitous  bailee 
had  received  certain  bonds,  the  interest  on 
which  the  officers  would  collect  and  place  to 
the  credit  of  the  depositor.  Tbe  bonds  were 
entirely  lost  by  gross  negligence,  no  beneflt 
accruing  to  the  bank  or  any  other  person,  ex- 
cept tbe  thief  who  obtained  them.  There  was 
no  charge  of  collusion.  Tbe  bank  pleaded 
ultra  vires.    The  court  said: 

"Conceding  for  the  moment  that  the  contract 
was  illegal  and  void  for  the  reason  alleged  in 
behalf  of  the  bank,  the  consequence  insisted  npon 
would  by  no  means  follow.  Then  was  no  moral 
turpitude  on  either  side — certainly  none  on  the 
part  of  the  depositor.  She  was  entitled  at  an; 
time  to  reclaim  the  securities.  The  bank  w&s 
bound  in  good  faith  and  in  law  to  return  them, 
or  to  keep  them,  without  gross  negligence  until 
they  were  called  for.  If,  when  applied  for,  they 
were  refused,  it  cannot  be  doubted  that  they, 
or  their  value,  according  to  the  form  of  action 
adopted,  might  have  been  recovered.  White  t. 
Franklin  Bank,  22  Pick.  (Mass.)  181.  If  tbe 
bank  had  destroyed  them  or  had  thrown  them 
into  the  street,  whereby  they  were  lost  to  the 
plaintiff,  the  liability  of  the  bank  would  have 
been  the  same.  To  have  kept  them  with  gross 
negligence,  whereby  the  same  consequence  to  the 
plaintiff  was  incurred,  involved  necessarily  the 
same  result  to  the  depositary.  The  only  way  of 
escape  from  liability  open  to  the  latter  would 
have  been  to  return  the  property  to  the  owner,  or 
to  get  rid  of  its  possession  otherwise  in  some 
lawful  way.  Gross  negligence  on  the  part  of  the 
gratuitous  bailee,  though  not  a  fraud,  is  in  legal 
effect  the  same  thing.  Foster  v.  Essex  Bank,  IT 
Mass.  479  [9  Am.  Dec.  168].  It  is  a  tort  and  an 
action  on  the  case  is  the  appropriate  remedy  for 
such  a  wrong.  In  many  cases  where  there  is  a 
valid  contract  it  may  be  regarded  only  as  an  in- 
ducement and  as  raising  a  duty,  for  the  breach 
of  which  an  action  may  be  brought  ex  contracto 
or  ex  delicto,  at  the  option  of  the  injured  party. 
1  Ohitt  PL  151.  Corporations  are  liable  for  ev- 
ery wrong  they  oonunit,  and  in  such  cases  the 
doctrine  of  ultra  vires  has  no  application." 

It  seems  from  these  decisions  that  a  clear 
distinction  must  be  made  according  to  the 
form  of  action  brought  by  plaintiff,  and  that 
where  the  action  is  and  can  be  maintained 
ex  delicto,  the  question  of  a  beneflt  received 
by  the  bank  has  nothing  to  do  with  the  deter- 
mination of  the  liability,  nor  Is  ultra  vires  a 
defense.  As  Is  said  by  Mr.  Morse  In  hia  work 
on  Banks  and  Banking,  {  728: 

"A  distinction  must  be  made  at  the  outset  be- 
tween ultra  vires  transactions  which  constitute 
a  tort  and  those  involving  matters  of  contract 
No  plea  of  ultra  vires  can  ever  avail  to  wud 
off  liability  for  a  tort  A  tort  is  always  ultra 
vires.  It  would  be  a  lamentable  state  of  law  in 
which  a  court  would  allow  a  defendant  to  say,  'I 
exceeded  my  power,  and  as  the  law  will  not  rec- 
ognise any  transaction  which  involves  its  own 
violation,  you  cannot  recover.'  The  law  will 
recognize  its  own  violatioB  to  punish  it  and 
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9mpel  JQBtice,  and  prevent  a  -wroncdoer  ttom 
iking  advantage  of  his  own  wrong.'' 

In  First  National  Bank  of  Grand  Forks  t. 
Jiderson,  172  U.  S.  673,  19  Sup.  Ct.  284,  43 
r.  Ed.  558,  tbe  Supreme  C!oart  of  the  United 
tates  again  denied  the  right  to  plead  oltra 
Ires,  as  against  an  action  for  conversion, 
he  second  paragraph  of  the  syllabaa  to  that 
ise  reads: 

"A  national  bank  which,  being  authorized  br 
le  owner  of  notes  in  its  possession  to  sell  them 
>  a  third  party,  purchases  them  itself  and  con- 
irts  them  to  its  own  use,  is  liable  to  their  own- 
'  for  their  value,  as  for  a  conversion,  even 
lough  it  was  not  within  its  power  to  sell  them 
I  the  owner's  agent" 

We  do  not  understand  that  any  of  tbe 
lore  recent  decisions  of  the  Supreme  Oourt 
[  the  United  States  in  any  way  weaken  the 
>rce  of  these  decisions.  In  this  Jurisdiction 
le  doctrine  ofNatlonal  Bank  y.  Oraham,  su- 
ra, was  followed  by  the  Supreme  Court  of 
le  territory  in  Johnston  Fife  Hat  Co.  t. 
ank  of  Guthrie,  4  Okl.  17,  26,  35,  44  Pac. 
)2,  198.  The  conduct  of  the  bank  in  that 
ise,  "amounted  to  a  conversion,"  and  after 

lengthy  review  of  the  authorities  It  was 
>ld  that  the  bank  was  liable,  regardless  of 
le  plea  of  ultra  vlree. 
Applying  these  principles  to  the  case  at 
ir.  It  seems  that  if  the  Chlckasha  bank, 
ider  the  construction  of  the  contract  given 

by  the  plalntlfl,  turned  over  the  bills  of 
ding  to  Potts,  by  gross  or  ordinary  negll- 
•nce  depending  upon  whether  or  not  It  was 
gratuitous  bailee,  and  failed  to  either  re- 
im  them  to  tbe  Lawton  bank  upon  demand, 
■  to  account  for  their  proceeds,  It  would 
)  liable  to  the  Lawton  bank  in  an  action 
r  conversion,  regardless  of  the  receipt  of 
ly  benefit  by  the  Chlckasha  bank,  since  In 
1  action  of  tort  the  limitation  of  recovery 

the  benefit  received  does  not  apply,  and 
nverslon  lies  as  well  where  tbe  wrongful 
:t  is  for  the  benefit  of  a  third  party  as 
here  it  Is  for  the  benefit  of  the  tort-feasor. 
Idison  on  Torts,  {  82;  Cooley  on  Torts, 
9-861;  Street  on  Foundations  of  Legal 
ability,  voL  1,  p.  235  et  seq.,  and  cases  dted. 
It  is  to  be  noted  that  In  this  case  there  is 
volved  the  element  of  a  positive  act  In  de- 
rering  the  bills  to  Potts,  distinguishing  it 
om  those  cases  holding  that  conversion 
>es  not  lie  for  a  loss  by  a  bailee  through 
ire  negligence,  such  as  negligently  allowing 
re  stock  to  die,  etc. 

We  are  far  from  determining  that  plain- 
t's construction  Of  the  contract  was  true, 

that  the  Lawton  bank  did  not  acquiesce 

the  construction  or  the  conduct  in  rela- 
>n  to  the  contract  by  the  Chlckasha  bonk, 
It  we  are  of  tbe  opinion  that  the  trial 
dge  was  correct  In  sending  the  case  to 
e  jury  rather  than  In  disitostng  of  It  uiwn 
e  plea  of  ultra  vires. 

[3]  Passing  to  the  assignments  of  error 
ged  by  the  plaintiff,  the  most  serious  ap- 
ars  to  be  the  admission  over  the  objection 
id  exception  of  the  plaintiff  of  certain  tes- 


timony tending  to  riiow  a  custom  In  and 
around  Chlckasha,  existing  between  the 
banks  and  cotton  buyers  to  allow  the  cotton 
buyer  to  take  bills  of  lading,  held  as  col- 
lateral security,  for  ttte  purpose  of  enabling 
such  buyer  to  reshlp  and  reclassify  the  cot- 
ton, have  It  compressed  and  transact  the 
other  business  necessary  to  its  sale.  This 
custom  was  not  pleaded  by  the  defendant. 
His  fire  defenses  were:  First,  the  general 
issue ;  second,  the  authority  of  the  cashier ; 
third,  ultra  vires;  fourth,  that  Potts  repre- 
sented himself  to  be  the  agent  of  the  Lawton 
bank  to  receive  these  bills  of  lading,  and, 
believing  him  to  be  sodi,  tbe  Chlckasha  bank 
turned  them  over  to  blm,  and  that  the 
Lawton  bank  knowingly  accepted  the  pro- 
ceeds of  the  acts  of  Potts,  and  thereby  rati- 
fied his  agency,  and  was  estopped  to  deny 
It ;  and,  fifth,  that  if  there  was  any  liability, 
that  it  did  not  exceed  the  amount  owing  by 
Potts  to  the  Lawton  bank.  None  of  these 
defenses  put  the  plaintiff  upon  notice  that 
the  defendant  would  attempt  to  explain 
the  terms  of  the  contract  itself  by  testimony 
as  to  a  local  custom,  applicable  only  to  the 
cotton  businesa 

In  Smith  v.  Stewart,  29  Okl.  26,  118  Pae. 
182,  plaintiff  alleged,  that  he  bougjit  certain 
cotton  of  d^endent,  and  that  defwidant 
guaranteed  the  weights  at  tbe  compress^ 
Upon  tbe  trial  he  attempted  to  prove  not  an 
express  guaranty,  but  that  there  was  a  cus- 
tom tluit  the  seller  should  guarantee  the 
weight.  The  evidence  in  this  regard  was 
rejected  by  tbe  trial  court  because  not  plead" 
ed,  and  upon  appeal  this  court  said: 

"There  are  probably  several  reasons  why  this 
evidence  was  not  properly  admissible  under  the 
state  of  the  case  at  the  time  it  was  offered.  A 
■affident  reason  is  that  it  is  generally  the  rule 
that,  before  a  local  custom  or  usage  applying 
to  a  special  or  ^rticular  daea  of  business  may 
be  made  the  basis  of  recovery,  it  must  be  plead- 
ed by  the  party  relying  on  it.  Harnett  v.  Hol- 
drege,  5  Neb.  FUnof.]  114,  97  N.  W.  443:  First 
Nat.  Bank  of  Hastings  v.  Farmers'  &  Mer- 
chants' Bank,  56  Neb.  149,  76  N.  W.  430;  Mo- 
bile Fruit,  etc.,  Co.  v.  Judy,  91  111.  App.  82; 
Norwood  V.  Insnrance  Co.,  13  Tex.  Civ.  App. 
475,  86  S.  W.  717;  Oriental  L.  Co.  v.  Blades  U 
Co.,  108  Vo.  730,  60  S.  B.  270;  22  Ency.  of 
Plead.  &  Pr.  p.  406.  Some  courts  have  recognis- 
ed exceptions  to  the  general  rule,  but  it  is  not 
necessary  to  notice  them  here." 

That  case  and  the  one  at  bar  are  very 
similar.  This  possible  distinction  may  be 
noted  that  in  Smith  v.  Stewart  the  evidence 
offered  was  for  the  purpose  of  establishing 
a  term  of  the  contract,  whereas  in  the  case 
at  bar  It  is  said  that  the  evidence  but  tends 
to  explain  and  make  clear  a  term  already  a 
part  of  tbe  agreement  It  Is  important  there- 
fore to  ascertain  whether  or  not  there  are 
any  exceptions  to  the  rule  stated  In  Smith  v. 
Stewart,  within  which  the  case  at  bar  falls. 
As  to  the  general  doctrine  there  stated  it 
might  be  as  logically  said  that  the  rule  is 
as  applicable  where  the  evidence  is  offered 
as  the  basis  of  a  defense  as  of  a  recovery. 

The  possible  exception  to  which  reference 
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In  Smfth  ▼.  Stewart,  mpra,  Is  doubtless  that 
suggested  by  the  language  of  22  Ency.  of  PI. 
ft  Pr.  408-406,  dted  In  the  opinion.  It  Is 
there  said: 

'^t  has  been  held  in  oumerons  cases  that  a 
general  and  well-established  usage  or  custom,  or 
one  actually  known  to  the  parties  to  a  contract, 
coQHtitutes  the  common  understanding  of  the 
parties,  and  should  be  resorted  to  as  aiding  in 
the  interpretation  of  the  contract  in  an  action 
thereon,  and  that  the  evidence  of  such  usage  or 
custom,  though  local,  may  be  admitted  without 
being  specially  pleaded,  at  least  where  it  does 
not  contradict  or  vary  the  contract  unreasonably 
and  does  not  violate  established  law." 

A  nnmber  of  cases  are  dted  In  snroort  of 
this  statement  of  the  text.  Considering  them 
and  others  bearing  npon  the  subject  we  find 
In  Fish  V.  Crawford  Mfg.  Co.,  120  Mich.  500, 
79  N.  W.  793,  the  question  was  -whether  the 
seller  of  lumber  was  liable  for  certain  lnspe<s 
tion  charges  npon  an  alleged  implied  con- 
tract to  pay  such  charges.  It  was  there  held 
that  evidence  that  a  custom  existed  that  the 
seller  should  pay  such  charges  was  admis- 
sible without  being  pleaded,  since  it  was 
"only  a  matter  of  evidence,  adduced  for  the 
pnrpoee  of  showing  what  the  implied  con- 
tract between  the  defendant  and  plaintiff 
was." 

In  Breen  v.  Moran,  SI  Minn.  S2S,  63  N. 
W.  755,  evidence  of  a  local  custom  as  to  how 
measurement  of  certain  stone  sold  should  he 
made  by  the  "square  yard'*  was  admitted 
without  being  ideaded.  l<here  was  a  definite 
contract  for  the  sale  of  the  stone,  payment 
to  be  made  at  so  much  p«r  square  yard,  and 
the  cootroyeray  was  as  to  whether  such 
measurement  was  to  be  made  in  the  complet- 
ed work  for  which  the  stone  was  sold,  or  by 
taking  the  aggregate  measurement  of  the 
faces  of  the  stone  blocks.  Here  apparently 
the  evidMice  was  admitted  to  explain  an  am- 
bignlty  in  the  written  contract,  bnt  the 
court  does  not  put  it  upon  any  exception  to 
the  general  rule,  bnt  says : 

"We  are  of  the  opinion  that  a  custom  in  its 
proper  sense,  even  though  local,  need  not  ordi- 
narily be  pleaded." 

The  doctrine  is  squarely  contrary  to  the 
decision  of  this  court  in  Smith  v.  Stewart, 
supra,  and  to  the  great  wdght  of  authority. 

Miller  V.  Insurance  Co.,  1  Abb.  N.  C.  (N.  X.) 
470,  somewhat  supports  the  rule  suggested 
In  22  Bncy.  PL  ft  Pr.  supra.  G%at  case  In- 
volved a  suit  for  commissions.  There  was 
an  agreement  as  to  the  amount,  but  not  as  to 
the  time  of  payment.  Evidence  was  admitted 
as  to  a  custom  covering  the  time  when  pay- 
ment of  such  commission  was  due.  The 
court  held  the  evld^ce  admissible  under  a 
general  denial,  saying: 

"We  think,  also,  that  evidence  of  the  custom 
was  admissible  under  the  general  denial  contain- 
ed in  the  answer.  When  proved,  it  became  one 
of  the  constituents  of  the  contract,  and  the 
statcmeBt  thereof  in  the  complaint,  therefore 
varied  from  the  one  actually  made.  The  provi- 
sion of  the  Code  (section  149)  which  requires 
new  matter  to  be  specially  pleaded  applies  only 
to  mfltters  of  defense  arimng  after  the  contract 
was  made." 


Tbia  case,  however,  gives  the  queatlOD  her« 
involved  UtUe  consideration,  and  neither  cites 
nor  considers  any  of  the  authorities  on  the 
proposition.  Lowe  v.  Ldiman,  16  Ohio  St. 
179,  involved  a  custom  aa  to  measuring  brick. 
It  was  held  the  evidence  as  to  custom  might 
be  admitted  without  being  pleaded.  l%e 
court  there,  without  considering  the  general 
subject,  simply  holds  the  rule  inapplicable 
in  that  case,  saying: 

"It  would  be  impractical  to  a^ply  the  rule  that 
special  customs  must  be  specially  pleaded,  to 
cases  like  the  present  No  authority  for  such 
application  of  the  rule  is  shown  by  connseL 
Pleadings  would  be  almost  endless,  if  parties 
were  bound  to  set  oat  in  them  all  the  shades 
and  variations  in  the  meaning  of  terms  employ- 
ed in  contracts.  The  rule  seems  to  be  to  requira 
each  party  to  come  to  the  trial  prepared  to 
meet  questions  of  that  kind  without  special  no- 
tice," 

But  the  same  court  In  Palmer  v.  Humlston, 
87  Ohio  St.  401,  101  N.  B.  288,  46  L,  R.  A. 
(N.  S.)  460,  In  a  case  Involving  a  custom  of 
physicians  and  surgeons,  said: 

"If  he  is  relying  npon  a  professional  custom 
or  usage  obtaining  among  good  suigeons  at  the 
time  and  in  the  place  where  the  operation  is 
performed,  which  would  avoid  the  liability  charg- 
ed, he  must  specially  plead  that  particular  usage 
or  custom." 

In  that  ease  the  surgeon  had  admitted  a 
contract  to  perform  an  operation,  and  alleged 
that  the  use  of  certain  sponges  was  necessa- 
ry, but  npon  the  trial  sought  to  avoid  lia- 
bility for  leaving  one  of  the  sponges  In  the 
patient's  body  by  proving  a  custom  to  the 
effect  that  the  nurse  in  attendance  had  diarge 
of  the  sponges,  and  was  responsible  for  their 
being  properly  accounted  for,  after  the  oper- 
ation. This  testimony  would  In  effect  explain 
and  modify  the  terms  of  the  contract,  in  the 
performance  which  it  was  alleged  the  uae 
of  the  sponges  was  necessary.  But  as  above 
stated  the  Ohio  conrt  in  the  later  decision 
holds  that  audi  a  custom  must  be  spedaUy 
pleaded. 

Hansbrough  v.  Neal,  84  Va.  722,  27  S.  B. 
603,  considered  a  case  where  there  was  no 
contract  between  the  parties,  except  what 
the  law  Implied,  and  where  tiie  action  waa 
brought  to  recover  what  the  services  pn^ 
formed  were  reasonably  worth.  In  such  a 
case  the  court  said: 


"There  does  not  seem  to  be  any  good 
why  he  ^ould  set  up  in  his  pleadings  a  local 
usage  or  cuatom  by  which  the  value  of  the  serv- 
ices are  fixed,  since  he  is  entitled  to  recover  wliat 
is  usual  and  customary  for  like  services." 

The  decision  can  hardly  be  said  to  be  an 
authority  for  the  exception  claimed,  especial- 
ly In  view  of  Oriental  Lk  Oa  v.  Blades  L.  Co., 
108  Va.  730,  60  S.  B.  270,  where  the  cooit 
apparently  limited  the  doctrine  of  the  Hans- 
brough Case  to  the  facta  of  that  case,  saying: 

"There  is  some  conflict  among  the  authorities 
as  to  the  necessity  of  pleadinga  custom  or 
usage  of  trade.  See  12  Cyc.  1067,  and  notes. 
22  Am.  ft  Bag.  End.  PL  ft  Pr.  4QS,  and  caaes 
dted.  But  whenever  the  questioa  has  beea 
raised  in  this  court,  except  in  the  case  of  Bana- 
brougb  V.  Neal,  94  Va  722  [27  S.  B.  SOS), 
which  was  thought  to  be  an  exoeptfam  to  ttm 
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ceBeral  nde,  it  hu  been  conaidered  neeessary 
for  the  party  relying  cm  eocb  custom  or  usage 
to  set  it  up  in  his  pleadinn.  Jackson,  Adm'r,  t. 
Henderson,  3  LeighrVa.j  196;  GoTemor,  etc^ 
T.  Withers,  5  Grat  [Va.]  24  [50  Am.  Dec.  95].** 

Ck>yle  y.  Gozzler,  2  Cranch,  C.  C.  625,  Fed. 
Oas.  No.  8312,  also  cited  la  not  available 
to  u& 

On  the  other  hand,  the  adjudicated  cases 
In  great  dumber  supporting  the  doctrine  of 
Smith  T.  Stewart,  supra,  hold  that  as  a  gen- 
eral rule  proof  of  a  local  cnstom,  or  one  ap- 
plicable to  a  particular  trade  or  business, 
must  be  pleaded  in  order  to  be  proved.  See 
as  examples:  First  Nat.  Bank  v.  Farmers' 
Bank,  66  Neb.  149,  76  N.  W.  4S0 :  Norwood  v. 
Alamo  Ina.  Co.,  13  Tex.  Civ.  App.  475,  85 
S.  W.  717;  Society,  etc.,  Co.  v.  Halgbt,  1 
N.  J.  Eq.  393 ;  Templeman  v.  Blddle,  1  Har. 
(D^)  622;  Undley  v.  Waterloo  Bank,  76 
Iowa,  629,  41  N.  W.  881,  2  li.  R.  A.  709,  14 
Am.  St  Rep.  264 ;  Tnmer  v.  Fish,  28  Miss. 
306 ;  Hayden  t.  GriUo,  42  Mo.  App.  1 ;  Dom- 
merlch  v.  Garfunkel,  82  Mlac.  Bep.  740,  66 
N.  Y.  SnK>.  564;  Dntidi  Flat  Water  Go.  v. 
Moon^,  12  Cal.  634. 

Upon  the  particular  branch  of  the  case 
under  consideration,  Blmote,  Quillian  ft  Co. 
V.  Parriah  Bros.,  170  Ala.  499-605,  64  Sonth. 
203,  204,  is  closely  in  point  There  the  par- 
ties had  contracted  for  the  sale  of  600  bales 
of  cotton  at  ao  much  per  ponnd.  It  was 
sought  to  introduce  a  usage  to  determine 
the  weight  of  a  bale  of  cotton.  The  conrt 
said: 

"Nor  do  we  know,  in  the  absence  of  averment, 
bow  much  cotton  the  parties  intended  when 
they  used  the  word  'bales.'  It  may  be  that  this 
was  determined  for  the  parties  by  a  custom  with 
reference  to  which  they  ought  to  be  held  to  have 
contracted,  or  it  may  nave  been  determined  by  a 
supplemental  agreement  defining  the  term,  or 
by  a  coarse  of  dealing  between  the  parties  from 
which  a  definition  by  agreement  was  to  be  im- 
plied. In  connection  with  the  Written  con- 
tracts, it  would  be  competent  to  prove  any  or 
all  tbeae  things,  in  a  case  properly  presented  by 
the  pleading,  without  transcending  the  rule 
which  denies  the  right  to  alter  contracts  in  writ- 
ing by  parol  evidence^  Appdlants  cite  cases 
which  hold  with  respect  to  commercial  contracts 
—the  rule,  however,  is  not  limited  to  contracts 
of  a  strictly  mercantile  character — that  evidence 
of  a  usage  of  trade,  which  the  parties  knew,  or 
may  be  reasonably  presnmed  to  have  known,  is 
admissible  for  the  purpose  of  explaining  the 
meaning  of  contracts;  and  they  argue  id 
certum  est  etc.  But  the  question  here  is  a 
question  of  pleading,  not  of  evidence.  There  is 
no  averment  of  a  naiage  or  custom  of  the  cotton 
trade  by  which  a  bale  of  cotton  is  taken  to  mean 
500 — as  appellants  snggested — or  other  number 
of  pounds,  and  in  respect  to  which  the  parties 
may  be  held  to  have  contracted.  Nor  is  there 
averment  in  those  counts  which  undertake  to 
set  out  the  contracts  according  to  their  legal 
effect  that  they  contracted  for  the  sale  of  bales 
of  cotton  of  any  certain  weight — an  averment 
which  might  have  been  sustained  by  proof  of  a 
supplemental  agreement,  express  or  implied,  or 
of  a  cnstom  or  osage  fixing  for  the  parties  the 
weight  of  a  bale." 

The  oonrt  reached  the  condnsion  that: 
"A  custom  or  usage  in  the  cotton  business 
as  to  the  weight  of  a  bale  of  cotton  must  be 
pleaded  in  order  to  b«  relied  on  to  show  that  a 
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bale  of  cotton  has  a  certain  weight  in  such 
transaction." 

In  Mobile  Fruit  ft  Trading  Go.  v.  Judy  ft 
Son,  91  IlL  App.  82-90,  the  plaintiff  had  sold 
some  fruit  to  defendant.  The  fruit  spoiled  in 
transit.  Testimony  was  admitted  to  estab- 
lish a  custom  at  the  point  of  receipt  to  the 
effect  that  the  loss  should  be  borne  by  the 
shipper.    The  court  said: 

"The  rule  is  well  recognized  that  where  a  com- 
mercial contract  is  in  any  respect  ambiguous, 
and  the  necessities  of  the  particular  line  of 
commerce  render  a  particular  custom  or  usage 
so  indispensably  necessary  as  to  commend  itself 
to  enforce  itself  npon  all  those  engaged  in  that 
line  of  commerce,  there  may  be  great  propriety 
in  allowing  such  custom  or  usage  to  be  proved 
when  it  has  become  universal,  well  understood, 
and  acquiesced  in  by  all,  in  order  to  explain  the 
intention  of  the  parties  upon  the  points  as  to 
which  the  contract  itself  is  not  explicit  although 
without  such  custom  or  usage,  the  mw  might 
give  it  a  different  construction.  This  is  allow- 
ed upon  the  same  principle  which  allows  other . 
extraneous  facta  to  be  proven,  in  view  of  which 
parties  have  entered  into  contract,  and  by  the 
aid  of  which  their  intentions  are  ascertained, 
where  otherwise  they  might  be  doubtful.  Such 
custom  or  usage  will  not,  however,  be  admitted 
to  vary  or  control  the  express  terms  of  a  con- 
tract, but  will  be  jtermitted  to  determine  that 
which  by  the  contract  is  left  undetermined  for 
the  purpose  of  interpreting  a  contract  when  both 
parties  thereto  are  supposed  to  have  been  ac- 
qnainted  with  it,  and  to  have  contracted  with 
reference  to  it.  Dixon  v.  Dunham,  14  111.  324, 
GUbert  v.  McGinnis  et  al.,  114  111.  28  [28  N.  13. 
382],  and  C.,  C.,  C.  ft  St  L.  By.  Ga  v.  Jenkins, 
174  IlL  308  [51  N.  E.  811,  &  L.  B.  A.  922, 
66  Am.  St  Rep.  296]. 

"But  such  a  particular  custom  or  usage  in 
order  to  be  invoked  and  proved  by  a  party  ^o. 
such  a  contract  must  be  specially  pleaded,  evi- 
dence thereof  not  being  admissible  under  the 
general  issue.  Leggat  et  aL  v.  Sands'  Ale  Brew- 
mg  Co..  60  lU.  168,  and  1  Sanders'  PL  ft  Bv. 
8^-886. 

"And  while  we  are  of  opinion  that  a  custom 
or  usage  such  as  counsel  for  appdlees  attempted 
to  show  in  this  case,  if  one  existed  when  the 
contract  sued  upon  was  made,  could  be  shown,  if 
properly  pleaded,  yet  the  general  issue  being 
the  only  plea  that  appellees  Interposed  to  the 
declaration,  the  conrt  improperly  admitted  the' 
testimony  concerning  sudi  cnstom  under  the 
pleadings." 

In  view  of  these  cases  we  think  it  can 
hardly  be  said  that  there  is  such  a  weight  of 
authority  in  the  courts  of  the  nation  estab- 
lishing an  exception  to  the  rule  in  Smith  v. 
Stewart,  supra,  to  the  effect  that  evidence 
of  a  local  custom,  applicable  to  a  particnlar 
businees,  may  be  Introduced  to  explain  a 
contract  relating  to  such  business,  without 
first  bdng  pleaded,  as  to  impel  ns  to  adopt 
such  exception  as  to  tlie  law  of  this  Jurisdic- 
tion. Rather  in  view  of  the  conflict  in  the 
cases,  we  feel  free  to  determine  the  question 
of  practice  upon  what  we  deem  to  be  the  un- 
derlying principles  and  to  the  end  that  ulti- 
mate Justice  not  only  in  this,  but  In  tbe  cases 
to  come,  shall  be  accomplished.  The  primary 
object  of  pleading  Is  to  notify  the  adversary 
of  that  which  be  has  to  meet  Necessarily 
the  evidence  is  ordinarily  not  a  proper  part 
of  a  pleading,  but  the  allegation  of  a  material 
fact  Is.  Where  a  custom  is  general,  long  es- 
tablished, and  well  known,  it  la  held  ib&t  It      j 
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need  not  be  pleaded,  since  all  are  preramed 
to  know  of  It  It  Is  one  of  the  common  facts 
of  life  which  enter  Into  every  case  and 
which  the  parties  are  assnmed  to  be  ready  to 
meet  Bnt  the  same  cannot  be  said  of  a  spe- 
cial local  custom  applicable  to  a  particular 
business.  As  to  such  a  custom  we  think  that 
the  interests  of  general  justice  demand  it 
should  be  properly  pleaded  and  the  opposing 
party  notified  of  what  he  has  to  meet.  Al- 
though we  think  this  evidence  admissible,  if 
pleaded,  to  explain  the  contract  under  the 
authority  of  O.,  R.  I.  &  P.  B.  Co.  v.  Dodson  ft 
Williams,  25  Okl.  822,  107  Pac.  921,  its  ad- 
mission without  being  pleaded  was  preju- 
dicial error.  It  tended  to  shoW  what  the 
contract  was,  and,  taking  it  into  considera- 
tion, the  Jury  might  weU  have  said  that  the 
Ghlckasha  bank  liad  been  guUty  of  no  breach 
of  the  contract  whereas,  without  this  testi- 

.  mony,  the  result  might  have  been  entirely 
different  Merely  because  the  question  of 
waiver  was  submitted  to  the  jury  we  cannot 
say  that  the  verdict  was  upon  it  alone,  since 
the  court  also  submitted  to  the  jury  the 
question  of  what  the  contract  was. 

[4]  It  is  argued  by  defendant  that  no  ob- 
jection was  properly  made.  The  repeated 
objections  were  upon  the  ground  that  the 
evidence  was  "incompetent  Irrelevant,  and 
immaterlaL"  After  the  close  of  the  testimony 
plaintiff  moved  to  strike  out  this  testlmoDy  in 
relation  to  custom  because  not  pleaded.  This 
motion  was  overruled,  and  an  exception  sav- 

■  ed.  We  think  the  aoestlon  is  properly  befixe 
us  for  review.  Bev.  L.  1910,  |  S070,  being  the 
same  as  the  law  in  force  at  the  trial,  pro- 
vides: 

"An  oral  examination  is  an  ezaminatian  in  the 
presence  of  the  jury  or  tribonal  which  is  to  de- 
cide the  fact  or  act  npon  it  the  testimony  being 
heard  by  the  juir  or  tribunal  from  the  lips  of 
the  witness.  Where  any  party  desires  to  ob- 
ject to  any  qaestion  put  to  a  witness,  either  t>e- 
fore  a  court  or  tribnnal  or  npon  the  taking  of 
'  depositions  upon  notice,  the  ordinary  objection 
of  incompetency,  irrelevancy,  or  immateriality 
shall  be  deemed  to  cover  all  matters  ordinarily 
embraced  within  such  objections,  and  it  shall  not 
be  necessarv  to  specify  further  the  groonds  of 
such  objections  or  to  state  the  speanc  reasons 
whereby  the  qnestion  is  so  objectionable;  but 
the  court  or  opposing  counsel  may  inquire  of  the 
objector  wberem  the  qaestion  is  so  objection- 


able, and  the  objector  shall  tilieMnpon  state 
specifically  liis  reasons  or  grounds  for  such  ob- 
jections." 

The  evidence  as  to  the  custom  was  irrele- 
vant under  the  Issues  as  formed,  and.  In  the 
absence  of  an  inquiry  by  the  court  of  coun- 
sel as  to  the  spedflc  grounds,  the  objection 
was  sufficient  Certainly  after  the  particular 
ground  of  objection  was  called  to  the  oonrf  s 
attention  by  the  motloo  to  strike  all  the  re- 
quirements of  the  statute  were  fulfilled. 

The  case  of  Bnld  ft  Anadarko  B.  Ca  v. 
WUey,  14  OkL  310,  78  Pac.  98,  and  Sparks 
r.  Territory,  16  Okl.  127,  88  Pac.  712,  on  ap- 
peal 146  Fed.  872,  76  0.  O.  A.  694,  support  the 
contention  of  defendant  but  these  cases  were 
decided  upon  cases  arising  when  the  statnte 
contained  only  Qib  first  sentence  of  the  sec- 
tion above  quoted.  The  succeeding  part  of 
the  section  was  later  added  by  the  Legisla- 
ture, perhaps  because  of  the  decisi<m  in  Rail- 
way Co.  v.  Wiley,  snpra.  These  cases  are 
clearly  inappUcaUe  to  the  present  statute. 
Nor  do  we  find  anything  in  the  later  deci- 
sions of  tills  court  In  oonfiict  with  the  views 
herein  expressed.  In  Continental  Casualty 
Co.  V.  Wynne,  36  OkL  32S,  332,  129  Pac:  16, 
the  objection  held  Insufficient  was  merely 
"we  object"  In  Diamond  et  al.  v.  Perry,  148 
Pac.  89,  though  reference  is  made  to  Ballway 
Co.  V.  Wiley,  supra,  the  general  objection  was 
hdd  Insufficient  because  the  evidence  admit- 
ted was  competent  relevant  and  material 
upon  one  issue  In  the  case,  tliough  perhaps 
not  as  to  all  the  issues. 

In  St  Ifc  ft  S.  F.  R.  Ca  ▼.  Murray,  150  Pae 
884,  a  motion  to  strike  the  "testimony  of  the 
witness  along  that  llne^'  was  held  insufficient 
to  advise  the  court  to  what  testimony  refer- 
ence was  made.  None  of  these  cases  decided 
the  question  t>efore  us  now. 

Upon  the  whole  we  are  of  the  view  that  the 
testimony  above  referred  to  waa  lmpr(q;>erly 
admitted  under  the  state  of  the  pleadings, 
and  tliat  the  objecticms  thereto  were  sufll- 
dent 

For  the  reasons  given  the  cause  should  be 
reversed  for  further  proceedings  not  Incon- 
sistent with  ibis  opinion. 

PSR  CURIAM.   Adopted  In  whole. 
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FAUGBITT  T.  NORTHBSN  CIAY  OO. 
(Snpreme  Oooit  of  Waahiagton.    Oct  28, 1916.) 

1.  Canceli^tion  or  iNErrBTTXKirrs  «=>47  — 
CoNTHACT— Fraud. 

In  aa  action  to  cancel  a  contract  on  th* 
EFOund  of  fraud  in  ita  procurement,  which  al- 
lowed plaintifTs  tenant  to  sublease  part  of  the 
land  covered  by  the  lease  near  defendant's  fac- 
tory to  the  defendant,  with  right  to  renew  or 
purchase  on  the  expiration  of  the  lease,  evidence 
held  not  to  show  that  defendanf  a  representa- 
tives were  guilty  of  any  conscious  fraud  upon 
the  rights  of  plaintitF. 

[Ed.  Note.— For  oth^r  cases,  see  Cancellation 
of  Inatramenta,  Oent  Dig.  if  102,  108;  Dea 
Dig.  «=»47.] 

2.  OAKOBUAiion  OF  iNsninaciiTB  «s>47  — 

FbaUD    —    PBK8U1IFTIOII    AHD    BUBOBM    OF 

Feoov. 

One  seeking  to  set  aside  and  cancel  his 
formal  written  contract  on  the  ground  of  fraud 
muat  auatain  hia  case  upon  dear  and  satis- 
factotr  proof,  as  fraud  is  never  presumed,  bat 
most  be  proved  by  the  party  alleging  it. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {{  102,  103;  Dec. 
Dig.  «s»47.] 

3.  CANCBIXATIOIt    OF    INSTBUMKRTB    «=»47    — 

CoNTBACT  —  Gboukds— Want  of  Undke- 

8TANDINO. 

Evidence  heU  not  to  sostain  the  trial  court's 
finding  that  plaintiff,  was  a  man  of  advanced 
years,  with  poor  sight,  very  hard  of  hearing, 
dull  of  comprehension,  with  meager  training, 
worn  out  by  the  importunities  of  defendanrs 
representatives,  and  that  the  contract  as  read 
to  him  by  tiiemwaa  not  understood  by  him. 

[E)d.  Note.— For  other  cases,  see  Cancellation 
of  Instmments,  Cent  Dig.  {{  102,  106^  Dee. 
Dig.  *=»47.] 

4.  Cakceixatioit  of  IirsTBinaHTB  4=>34(1)— 
Right  of  Action— Good  Fatte. 

Where  plaintiff,  in  such  case,  did  not  read 
the  contract,  which  was  written  in  duplicate, 
though  it  was  read  in  his  presence,  and  put  it  in 
his  trunk  without  asking  any  one  to  look  It 
over,  exchanged  his  copy  for  a  recorded  one, 
pot  it  away,  and  never  consulted  it  until  the 
defendant  claimed  its  right  to  purchase  four 
years  after  the  contract  was  executed,  know- 
ing that  defendant  had  paid  the  leasee  for  a  sub- 
leaae,  and  accepting  rent  which  he  knew  came 
from  the  defendant,  and  knowing  that  defend- 
ant was  making  valuable  and  permanent  im- 
provements on  adjacent  proper^,  he  did  not 
repudiate  with  pr(»nptneas  consistent  with  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments.  Cent  Dig.  {(  40,  60,  62;  Dec. 
Dig.  «=»34(1)J 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  MackiatOBh, 
Jndge. 

Action  by  James  BL  Fancett  against  the 
Northern  day  Company.  Decree  for  plaln- 
tlir,  and  defendant  api)eal8.  Reversed  and 
remanded,  with  InstmctionB  to  enter  a  de- 
cree in  accordance  with  the  Snpreme  Court's 
former  opinion. 

See,  also,  84  Wash.  882,  146  Pac.  857. 

NUo  A  Soot,  of  Seattle,  I.  B.  Knickerbock- 
er, of  Aubnm,  and  Paul  B.  Phillips,  of  Seat- 
tle, for  appellant  M.  B.  Brewer,  of  Aubnm, 
and  Jno.  Mills  Day,  of  Seattle,  for  respond* 
ent. 


OHADWICK,  J.  This  case  was  considered 
by  this  court,  and  opinion  rendered  that  the 
contract  relied  on  by  appellant,  and  sought 
to  be  canceled  and  set  aside  uiwn  the  ground 
of  fraud  in  its  procurement,  was  not  void 
for  uncertainty.  The  case  was  remanded  for 
Judgment  unless  respondent,  upon  the  issues 
Joined,  sustained  his  charge  of  fraud.  84 
Wash.  882,  146  Pac.  867.  The  contract  Is 
fully  set  out  in  our  former  opinion.  The 
case  came  on  for  trlaL  A  Jury  was  called 
to  advise  the  court  by  Its  verdict  A  verdict 
in  favor  of  respondent  and  for  |2S0  dam- 
ages was  returned.  The  court  adopted  the 
verdict  in  so  far  as  it  declared  the  ultimate 
fact,  and  made  findings  and  conclusions.  A 
decree  was  entered  canceling  the  contract. 

[1  ]  The  case  is  here  for  trial  de  novo.  Ap- 
pellant contends  that  resi)ondent  has  failed 
to  sustain  the  burden  of  proof,  or  to  show, 
by  even  a  bare  preponderance  of  tlie  testi- 
mony, that  it  was  guilty  of  any  fraud  in  the 
procurement  of  the  contract  The  facta,  in 
so  far  as  we  shall  discuss  f&em,  should  be 
considered  in  the  light  of  the  holding  of  the 
court  when  overruling  a  motion  for  Judgment 
non  obstante.    The  court  said; 

"•  *  •  rChe  court  being  fully  advised  in 
the  premises;  and  the  court  having  announced 
its  finding  that  the  plaintiff  did  not  prove  all  of 
his  allegations  of  fraud  in  the  amended  com- 
plaint, and  that  there  was  in  fact  no  willful  or 
conscious  fraud  perpetrated  upon  the  plaintiff 
on  January  24,  1010,  either  by  Paul  S.  Mac- 
Michael,  the  defendant  corporation's  president, 
or  Paul  B.  Phillips,  its  attorney,  in  obtaining 
the  cimtract  between  the  plaintiff  and  the  de- 
fendant of  that  date,  and  that  the  contracts  in 
evidence  aa  'Plaintiff's  Exhibit  A'  and  'De- 
fendant's Exhibit  4'  are  the  contracts  actually 
signed  by  the  plaintiff  on  January  24, 1910,  and 
that  there  was  no  forgery  or  alteration  of  said 
contracts  embodied  in  said  exhibits  by  the  de- 
fendant or  any  one  on  its  behalf;  and  the  court 
finding  that  the  contract  of  January  24,  1910, 
was  fully  read  to  the  plaintiff  prior  to  the  ex- 
ecution of  the  same ;  and  the  court  finding  that 
the  plaintiff  is  a  man  of  low  mentality,  and 
that  on  January  24,  1910,  he  gave  his  consent 
to  the  terms  of  said  contract  because  he  was 
worn  out  by  the  importunities  of  defendant  and 
did  not  meet  the  defendant's  representatives  on 
equal  terms,  and  was  thus  overreached  by  de- 
fendant, and  would  not  have  signed  the  con- 
tract embodied  in  said  exhibits  if  he  had  con- 
sulted an  attorney  at  the  time  he  signed  said 
instrnments;  and  the  court  deeming  that  such 
was  the  interpretation  of  the  evidence  also 
adopted  by  the  jury;  and  the  court  deeming 
lliat  said  motion  for  Judgment  for  the  defendant 
should  be  denied:   Now,  therefore,"  eta 

— and  in  the  light  of  the  formal  findings  of 
ffcct: 

"That  on  said  January  24,  1910,  said  Mac- 
Michael  and  said  Phillips  representing  the  de- 
fendant corporation,  called  upon  plaintiff  and 
represented  to  the  plaintiff  that  said  defendant 
corporation  needed  about  four  acres  of  the 
ground  covered  by  said  lease  to  said  Itabashi, 
for  use  in  connection  with  its  said  plant,  and 
requested  plaintiff  to  consent  to  allow  said  It- 
abashi to  sublease  such  amount  of  land  near 
the  factory  of  defendant  to  defendant  That 
plaintiff  thereupon  agreed  to  permit  said  Ita- 
badii  to  sublease  about  four  acres  of  land  to 
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the  defendant  corporadoit,  and  the  said  Mac- 
Michael  and  said  Phillips  prepared  an  instru- 
ment in  writing.  That  said  instrument  was 
prepared  in  duplicate  in  longhand  by  the  said 
Phillips,  and  was  then  and  there  signed  by  the 
plaintiff  in  person  api  by  the  said  Paol  S. 
MacMichael  on  behalf  of  the  said  defendant, 
niat  before  said  papers  were  so  signed  the  said 
Paal  B.  Pbillipa  undertook  to  read  the  said  pa- 
pers and  explain  the  same  to  the  plaintiff. 
That  the  papers  were  signed  at  abont  the  hoar 
of  9  o'clock  in  the  evening  of  said  day.  Oniat 
the  said  Paul  B.  Phillips  and  the  said  Mac- 
Michael  had  spent  the  whole  of  said  day  from 
about  the  honr  of  9  a.  m.  until  the  signing  of 
said  papers  with  the  plaintiff  and  with  his 
mother,  who  was  a  woman  of  advanced  years, 
at  their  home,  and  that  the  said  Paul  B.  Phil- 
lips and  the  said  Paul  8.  MacMichael  had 
gained  the  confidence  of  the  said  plaintiff  and 
his  said  mother  daring  said  time.  That  the 
plaintiff  did  not  read  the  same.  That  he  was 
at  said  time,  and  is,  as  appears  from  the  evi- 
dence and  from  his  appearance  and  eondoct 
apon  the  witness  stand,  a  man  of  advanced 
years,  poor  eyesight,  very  hard  of  hearing,  dull 
of  comprehension,  and  with  meager  training, 
and  that  he  was  worn  out  by  the  fmportonities 
of  said  Phillips  and  the  said  MacMichael,  and 
that  the  said  papers  as  read  to  him  by  the  said 
Phillips  were  not  understood  in  their  full  pur- 
port, purpose,  and  meaning  by  him.  That  the 
plaintiff  did  not  understand  that  he  was  re- 
quired to  sell  said  real  estate  to  the  defendant 
at  any  time.  That  he  did  not  understand  that 
he  was  required  by  said  papers  to  submit  any 
question  to  arbitration.  That  he  did  not  un- 
derstand that  he  could  be  compelled  to  lease 
the  said  real  estate  to  the  defendant  for  a  term 
subsequent  to  the  lease  of  the  Japanese  Ita- 
bashi.  That  the  said  plaintiff  did  not  intend 
by  the  signing  of  said  i>apers  that  the  defendant 
should  have  the  right  to  purchase  said  real 
estate  or  to  lease  said  real  estate  for  any  term 
of  years  beyond  the  lease  of  the  said  Itabashi 
without  his  further  assent  to  snch  subsequent 
lease.  That  after  the  signing  of  said  papers 
one  copy  of  the  same  was  left  with  the  said 
plaintiff  and  the  other  taken  by  the  said  Phil- 
lips for  thepurpose  of  placing  his  notarial  seal 
thereon.  That  within  a  few  days  thereafter 
the  said  Phillips,  having  placed  bis  seal  upon 
the  paper  taken  by  him  and  having  had  the 
same  recorded,  returned  a  copy  of  Mid  paper 
to  the  said  plaintiff  and  procured  from  the 
plaintiff  the  copy  of  the  paper  left  with  him. 
That  the  said  plaintiff  at  all  times  believed, 
and  had  good  cause  to  believe,  that  the  paper 
signed  by  him  contained  only  the  matters  and 
things  to  which  be  had  agreed  and  assented,  and 
that  he  did  not  have  cause  to  believe,  and  did 
not  believe,  that  said  papers  required  him  to 
sell  the  real  estate  therein  described,  or  to  lease 
it  for  a  term  subsequent  to  the  lease  to  said 
ItabashL  That  when  said  paper  was  returned 
to  the  plaintiff,  the  plaintiff  deposited  the  same 
in  a  trunk  in  his  home,  and  did  not,  at  said 
time,  or  prior  to  said  time,  or  subsequent  to 
said  time,  know  or  learn  of  the  true  and  real 
contents  of  said  instrument  until  in  or  about 
the  month  of  February,  1914,  and  that  said  pre- 
tended agreement  was  and  is  therefore  in  fraud 
of  plaindra  rights." 

We  bave  read  the  record  with  unnsnal 
care  because  of  the  novel  features  presented, 
and  we  agree  with  the  trial  judge  that  nei- 
ther the  president  of  appellant  nor  his  attor- 
ney -was  guilty  of  any  conscious  fraud  upon 
the  rights  of  resiKindent  They  were  seeking 
to  obtain  control  of  land  that  would,  in  all 
probeblUty,  be  necessary  In  the  future  de- 
▼elepment  of  appellant's  business.    The  con- 


tract seems  fair  on  Its  face.  It  Insures  re- 
spondent a  fair  rental  valne  so  long  as  it  Is 
held  under  a  lease,  and  a  taix  price  U  taken 
under  the  option  to  purchase.  Taking  the 
contract  by  its  four  corners,  It  cannot  be 
said  that  It  is  unfair,  or  is.  In  any  respect, 
such  a  contract  as  a  man  of  ordinary,  or 
even  more  than  ordinary,  capacity,  having 
regard  for  his  own  business  welfare,  would 
not  have  entered  into.  Nor  is  It  urged  that 
the  contract  is  Improvident. 

[2]  Considering  the  elementary  principles 
of  equity,  no  reason  whatever  is  shown  for 
the  overturning  of  the  contract  unless  it  be 
found  in  the  finding  that: 

Respondent  "•  •  •  as  appears  from  -ths 
evidence  and  firom  his  Appearance  and  conduct 
upon  the  witness  stand  [is]  a  man  of  advanced 
years,  poor  eyesight,  very  hard  of  hearing,  dull 
of  comprehension,  with  meager  training,  and 
that  he  was  worn  out  by  the  importunities  of 
said  Phillips  and  the  said  MacMichael,  and  the 
said  papers  as  read  to  him  by  the  said  Phillips 
were  not  understood  in  their  foil  purport,  pur- 
pose, and  meaning." 

When  one  seeks  to  set  aside  a  formal  writ- 
ten contract  upon  the  ground  of  fraud,  he 
must,  as  the  court  in  the  Instant  case  told 
the  Jury,  soataln  his  case  by  dear  and  satis- 
factory proof.  We  find  no  better  statement 
of  the  law  in  any  of  the  books  than  was 
made  by  the  trial  Judge  when  instructing 
the  Jury: 

"Fraud  is  the  foundation  of  tUs  action.  The 
law  presumes,  which  te  a  fact,  that  people,  deal- 
ing with  one  another,  deal  honestly  and  fairly, 
and  you  are  to  go  into  this  case  with  that  pre- 
sumption that  the  parties  have  dealt  fairly  and 
honestly  with  each  other.  In  other  words, 
never  to  presume  that  fraud  has  taken  place. 
It  must  be  proved  to  you  by  the  party  alleging 
it;  that  is,  by  the  plaintiff  in  this  case;  by 
clear  and  satisfactory  proof." 

[3]  We  will  consider  the  flndtngs  upon 
which  the  decree  must  rest  In  detail.  Re- 
spondent was  "a  man  of  advanced  years." 
There  Is  no  testimony  to  sustain  this  find- 
ing. Respondent  had  lived  on  the  land  sdnce 
1866.  We  do  not  find  that  his  age  Is  fixed 
definitely  in  the  record,  but  he  attended  the 
district  school  from  about  1867  or  1868  to 
1872  or  1873.  Respondent  was  in  the  court- 
room at  the  time  of  the  argument  of  this 
case,  and  we,  too,  have  had  the  benefit  of 
judging  "from  his  appearance."  He  appears 
to  be  a  man  of  about  60  to  65  years  of  age. 
There  is  nothing  in  the  record  or  his  ap- 
pearance to  suggest  senility,  "▲dvtmced 
years"  mean  nothing.  Many  of  the  world's 
greatest  men  have  turned  the  supreme  accom- 
plishment of  their  lives  at  a  time  when 
years  measured  by  numbers  sat  heavily  upon 
them.  No  neighbor,  or  friend,  or  observer 
from  the  wa^'slde,  has  come  with  word,  or 
fact,  or  opiniou,  to  sustain  the  inference  the 
finding  bears  that  respondent,  because  of 
"advanced  years,"  is  weakened  In  body  or 
mind,  or  is  incapable  of  attending  to  his  own 
atCalra. 

Neither  do  we  find  that  respondent  fa«d 
"poor  eyesight,"  or  Is  "rery  haxrl  of  hearliis." 
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or  "ig  dull  of  comprebenslon,"  or  that  "he 
was  worn  out  with  Importnnltles."  There  is 
nothing  In  the  record  about  poor  eyesight,  al- 
though there  Is  some  evidence  from  which  it 
may  be  inferred  that  he  is  slightly  deficient 
in  hearing.  Bnt  he  makes  no  complaint  that 
be  did  not  hear  all  that  was  said,  or  that  he 
did  not  comprehend  the  contract  because  he 
could  not  see.  He  says  he  cannot  read.  .It, 
therefore,  makes  no  dlfterence  whether  his 
eyesight  was  good  or  bad.  His  ciunplalnt 
is  that  that  part  of  the  contract  which  pro- 
vides for  a  renewal  of  the  lease,  for  sale,  and 
for  arbitration  was  not  read  to  him  at  all. 

Nor  do  we  find  respondent  to  be  a  man  of 
low  mentality,  or  doll  of  comprehension.  He 
makes  a  fair  witness ;  follows  carefully,  and 
in  detail,  the  theory  of  his  counseL  His  tes- 
timony is  not  confused.  He  seems  to  appre- 
ciate the  "finer  points"  of  Ills  case,  and  can 
"spar"  for  advantage.  He  is  the  owner  of, 
and  In  the  active  management  of,  a  valuable 
farm,  a  part,  or  possibly  all  of  which,  he  has 
leased  to  his  profit.  He  has  sold  two  rights 
of  way  over  his  land,  ooe  to  the  county,  and 
one  to  a  railroad  company,  in  which  all  his 
legal  rights  were  preserved.  No  one  comes, 
testifying  that  respondent  is  of  low  mentality 
or  dull  of  comprehension,  or  otherwise  In- 
capable of  attending  to  his  business  in  a 
shrewd  and  careful  manner.  No  guardian 
has  ever  been  applied  for  to  manage  his  af- 
fairs. 

We  would  pervert  every  rule  of  evidence 
if  we  were  to  hold  that  the  flndtog  of  low 
mentality  or  dullness  of  comprehension  is 
sustained.  Neither  do  we  find  anything  to 
sustain  the  finding  that  respondent  was  worn 
out  by  the  importunities  of  the  president  of 
appellant  and  his  attorney.  They,  were  ne- 
gotiating over  a  period  of  12  hours  it  is  true, 
but  there  is  as  much  force  in  this  circum- 
stance to  sustain  the  ttieory  that  respondent 
was  not  rushed  off  his  feet  as  that  he  was 
overcome  and  worn  out  by  importunities. 
Much  of  the  negotiations  were  with  his  moth- 
er. If  he  had  attended  to  the  matter,  the 
whole  thing  might  have  been  settled  In  an 
hour  or  two.  That  he  did  not,  and  that  the 
whole  of  the  12  hours  was  not  devoted  to  ne- 
gotiations and  importunities  calculated  to 
wear  out  this  supposedly  weak  man  Is  evi- 
denced by  his  own  account  of  the  day. 

"They  came  at  about  9  or  10  o'clock  in  the 
morning,  and  stayed  there  all  day  lone  and  had 
dinner  and  supper.  The;  talked  with  me  a 
little  and  with  my  motber-4ll  through  the  day 
with  her.  I  was  working  around  the  place, 
and  would  come  in  once  m  a  while  and  talk. 
The  result  was  my  mother  said:  'For  God's 
sake,  Jim,  don't  be  hard  on  them.  They  want 
to  lease  that  little  piece  of  land,  and  you  have 
got  it  leased  to  this  Japanese  and  ought  to  let 
them  have  it,  if  you  can  fix  it  with  the  Jap.'  I 
told  them  die  Jap  would  not  stand  for  it.  Mac- 
Michael  asked  U  he  conld  fix  it  up  with  the  Jap 
if  I  would  lease  it,  and  I  said  all  right,  and 
that  was  all  the  talk  MacMicbael  and  I  had. 
•  •  •  It  was  Immediately  after  noon  that  I 
agreed  to  let  him  lease  it  from  the  Jap.  I  went 
ont  to  work,  and  MacMichael  went  up  town, 


and  when  he  got  back  he  had  the  papers  on  ths 
table  and  Phulips  was  writing  at  one  end  of 
the  table  and  MacMichael  was  writing  at  the 
other,  and  talking  among  themselves  there. 
About  between  8  and  9  o'clock  at  night  Pliil- 
Ups  said,  'We  have  got  these  papers  ready 
now:'  and  he  told  me  to  go  out  and  bring  iq 
the  Japanese,  and  he  would  get  him  to  sign." 

The  court  admitted  a  great  deal  of  hear- 
say te8tim<my,  tending  to  show  that  it  was 
the  "settled  policy"  of  respondent  not  to  sell 
any  of  bis  land  during  his  lifetime.  This 
would  be  error  calling  for  a  reversal  if  the 
decree  depended  on  the  verdict  alone.  We 
refer  to  it  only  because  of  the  holding  of  the 
court  that  respondent  would  have  repudiated 
his  contract  if  he  bad  consulted  a  lawyer. 
His  only  hope  if  be  bad  consulted  a  lawyer 
was  in  the  two  things  now  relied  on ;  that  he 
was  worn  out  by  Importunities,  and  that  it 
was  his  fixed  'i)olicy  not  to  sell  any  of  bis 
land.  If  he  had  made  a  full  disclosure  of  the 
facts,  a  lawyer  would  have  advised  him  that 
the  testimony  relied  on  to  show  a  wearing 
out  of  the  wUl  by  importunities  would  be  in- 
sufficient to  overcome  a  written  instrument, 
and  that  the  settled  policy  theory  would  not 
afford  a  legal  ground  for  rescission. 

[4]  The  case  then,  when  reduced  to  Its  low- 
est terms,  comes  within  two  very  simple 
rules.  The  one,  that  fraud  alleged  to  have 
occurred  in  the  procurement  of  a  contract  be- 
tween competent  persons  must  be  proved  by 
strong  and  convincing  evidence,  and  that  one 
who  would  repudiate  a  formal  written  con- 
tract as  not  evidencing  the  agreement  of  the 
parties  must  do  so  promptly,  and  under  cir- 
cumstances consistent  with  good  faith.  The 
first  rule  is  so  obviously  applicable  that  it 
needs  no  further  discussion.  The  contract 
was  written  in  duplicate.  It  is  admitted  that 
respondent  did  not  rend  it,  but  it  was  read  in 
his  presence.  Now,  granting  that  respondent 
was  advanced  in  years,  and  had  very  poor  eye- 
sight, and  was  very  hard  of  hearing,  and  was 
of  low  mentality,  and  was  dull  of  comprehen- 
sion, and  could  not  read,  he  knew  his  Infirmi- 
ties at  the  time.  Yet  he  put  the  contract, 
drawn,  as. be  now  contends  by  parties  with 
whom  be  did  not  want  to  deal,  and  with 
whom  he  was  impatient,  and  who  had  ad- 
mittedly talked  about  a  sale  and  arbitration, 
In  his  trunk  without  asking  any  one  to  look 
it  over.  After  10  days  he  exchanged  his 
copy  for  the  one  tliat  had  been  recorded,  put 
It  in  his  trunk,  and  never  consulted  It  uiitll 
awellant  claimed  its  option  4  years  after 
the  contract  was  executed.  Yet  all  the  time 
he  knew  appellant  had  paid  $250  to  the  Jap- 
anese for  a  sublease,  and  he  was  accepting 
rent  for  the  property  which  he  knew  came 
from  appellant  He  knew  that  appellant 
was  making  valuable  and  permanent  im- 
ivovements  on  its  adjacent  property.  He 
was  no  stranger  to  lawyers.  He  dealt 
through,  and  with,  lawyers  when  he  sold  the 
rights  of  way  over  bis  land.  One  of  the  at- 
torneys in  the  instant  case  who  lived  in  the 
town  a  quarter  of  a  mile  away  Ins,  since  j 
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1911,  "performed  Tarions  legal  dnttea"  for 
respondent. 

As  against  the  fallnre  to  show  a  "con- 
scious" Intent  to  defraud,  the  failure  of 
proof,  and  all  the  other  circumstances  bear- 
ing against  the  contentions  of  respondent,  we 
have  the  one  fact.  If  It  be  a  fact,  that  he  can- 
not read,  and  the  contract  was  not  read,  In 
its  entirety,  to  him.  His  testimony  Is  over- 
come by  the  evidence  of  his  adversaries,  as 
well  as  by  the  circumstances  and  probabili- 
ties of  the  case.  As  we  said  In  Sahlln  v. 
Gregson,  46  Wash.  462,  00  Pac.  S92: 

"If  this  judement  ia  permitted  to  stand,  deeds 
and  other  written  instruments  have  lost  their 
chief  virtue" 

— and  In  Golle  v.  State  Banli  of  Wilson 
Creek,  62  Wash.  437-^39,  100  Pac.  984: 

"Furthermore,  the  failure  of  the  respondent 
to  read  the  deed  or  have  the  same  read  to  him, 
under  the  circumstances  disclosed  by  this  record, 
shows  such  negligence  on  his  part  as  to  place 
him  beyond  legal  or  eouitable  relief.  Hubenthal 
V.  Spokane  &  Inland  R.  Co.,  43  Wash.  6T7,  86 
Pac.  966." 

ChafTee  v.  Hawkins,  89  Wash.  130, 164  Pac. 
143,  and  Id.,  89  Wash.  130,  167  Pac.  86,  are 
also  in  point 

Beversed  and  remanded,  with  InstructicHiB 
to  enter  a  decree  In  accordance  with  our 
former  opinion. 

MORRIS,  O.  X.  and  PABEIEB  and  HOI/- 
COMB,  JJ.,  concur. 


LANGLEY  et  al.  v.  DEVLIN  et  aL 

(No.  13434.) 

(Supreme  Court  of  Washington.    Oct  24, 

1916.) 

1.  Affeai.  and  Ebbob  «=»424— NoncK  ov  Ap- 
peal—Pu  BPOSE . 

The  requirement  of  service  of  notice  of  ap- 
peal on  any  party  having  interest  identical  with 
appellant  is  to  enable  all  parties  similarly  af- 
fected by  the  judgment  or  order  appealed  from 
to  join  m  the  appeal  by  an  independent  notice, 
thus  avoiding  successive  appeals  in  the  same 
action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2162-2154;  Dec.  Dig.  «=» 
424.] 

2.  Appeai.  and  Ebbob  4|s»424— Notice  or  Ap- 
peal—Service  ON  Cost  Sukkty  —  Necks- 

81TT. 

Nonresident  plaintiifs,  who  had  given  a  cost 
bond  and  against  whom  a  judgment  was  ren- 
dered, which  did  not  include  a  judgment  against 
the  surety  on  the  cost  bond,  need  not  serve  no- 
tice of  appeal  on  the  surety,  since  the  surety 
has  no  interest  in  securing  either  the  affirmance 
or  reversal  of  the  judgment  and  is  not  a  party 
thpreto,  and  therefore  would  not  be  entitled  to 
join  in  the  appeal. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  2162-2154;  Dec  Dig.  «=s> 
424.] 

En  Sana  Appeal  from  Superior  Conrt, 
Spokane  County;  Wm.  A.  Hnneke,  Judge. 

Action  by  W.  J.  Langley  and  another 
against  A.  3.  Devlin  and  another.  Judgment 
for  the   defendants,   and  plaintiffs  appeal. 


MotioD  of  defendants  to  dlsmlas  the  an>eal 
denied. 

See,  also,  87  Wash.  682,  161  Pac.  1184. 

Cannon  &  Ferris,  of  Spokane,  for  appel- 
lants. Robertson  &  Miller,  of  Spokane,  John 
P.  Gray,  of  Cceur  D'Alene,  Idaho,  and  Post, 
Avery  &  Hlgglns,  of  Spokane,  for  respond- 
ents. 

ELLIS,  J.  This  action  was  brought  by 
nonresident  plaintiffs,  seeking  among  other 
things,  to  enjoin  the  sale  of  certain  stocks. 
They  were  compelled  to  furnish  a  bond  for 
costs,  uimn  demand  of  the  defendants,  as  re- 
quired by  Rem.  te  Bal.  Code,  {  495.  The  tri- 
al court  entered  a  decree  vacating  the  In- 
junction. No  judgment  was  entered  against 
the  surety  upon  the  costs  bond.  PlalntUTs 
appealed.  The  notice  of  appeal  was  served 
upon  the  d^endants,  bnt  not  upon  the  sure- 
ty In  the  plaintiffs'  costs  bond.  Defendants, 
respondents  here,  se^fiig  to  InvcAe  the  rule 
announced  In  Sbippen  ▼.  Shippen,  168  Pac. 
247,  have  moved  tliat  the  appeal  be  dismiss- 
ed. TiMt  decision,  however,  is  not  control- 
ling upon  the  record  here.  It  Is  obvious  that 
the  Interest  of  the  appellants  and  that  ot  the 
surety  on  their  costs  bond,  so  tax  as  the  lat- 
ter ever  had  any  Interest  as  a  contractual 
party  to  the  action,  are  precisely  the  same. 

[1]  The  requirement  of  service  of  notice  of 
appeal  on  any  par^  having  interest  Identi- 
cal with  appellant  is  only  to  enable  all  par- 
ties, "similarly  affected  by  the  Judgment  or 
order  appealed  from"  and  who  might  have 
Joined  In  the  original  notice  of  appeal,  to  Join 
In  the  appeal  by  an  Independent  notice  with- 
in ten  days  after  service  cm  them  of  the 
orlgtnal  notice,  thus  avoiding  successive  ap- 
peals In  the  same  action.  Rem.  ft  Bal.  Code, 
f  1720;  Peck  v.  Peck,  76  Wash.  548,  662,  137 
Pac.  187. 

[2]  Bnt  the  plalntltFs,  appellants  here,  and 
the  surety  are  not  similarly  affected  by  the 
Judgment  or  order  appealed  from.  No  Judg- 
ment was  entered  against  the  surety,  it  Is 
in  no  manner  affected  by  the  Judgment  as 
rendered,  and,  in  the  nature  of  the  case, 
cannot  be  Injurlonsly  affected  either  by  an 
afflnnance  or  reversal  of  that  Judgment  In 
this  court  If  the  Judgment  be  affirmed  on 
the  merits,  respondents  can  only  secure  a 
judgment  against  the  surety  on  the  n(»- 
residents'  bond  for  costs  by  an  Independent 
action  on  that  bond,  It,  indeed,  all  right  to 
such  a  judgment  has  not  been  lost  by  the 
failure  to  take  Judgment  on  the  bond  at  the 
time  prescribed  by  the  statute,  namely,  "at 
the  same  time"  when  the  Judgment  was  ot- 
tered against  the  party  "primarily  liable." 
Rem.  &  BaL  Code,  t  496.  As  to  whether 
that  right  is  lost,  we  express  no  opinion.  The 
question  Is  not  before  us,  and  would  not  be 
before  us  even  had  api)ellant8  served  their 
notice  ot  appeal  upon  the  surety. 

If,  on  the  other  hand,  the  Judgment  be  re- 
versed, the  surety  will  be  conclusively  r»- 


9B>For  other  can*  aw  same  topic  and  KBT-NOUHBR  In  all  Kay-Numb«r«d  Dlfaata  aad^Iadazta 
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Ileved  of  all  liability  ap<m  tbe  costs  bond. 
Herela  lies  tbe  plain  distinction  between 
this  case  and  the  case  of  Shlppen  v.  Ship- 
pen,  snpra.  There  the  party  in  whose  favor 
the  costs  bond  ran,  having  snffered  defeat 
In  the  trial  court,  conld  only  entitle  herself 
to  a  Judgment  tor  costs  in  the  trial  court, 
either  as  against  the  plaintiff  or  the  surety 
on  plaintiffs'  costs  bond,  by  a  reversal  of 
the  Judgment  The  surety  was  therefore  di- 
rectly interested  in  having  the  judgment  sus- 
tained on  the  appeal.  On  the  record  here, 
the  surety  has  no  such  interest  in  the  ap- 
peal, and,  not  being  a  party  to  tbe  Judgment, 
even  conceding  that  It  was  a  party  to  the 
action.  It  had  no  right  to  Join  in  the  appeal; 
hence  it  was  not  entitled  to  notice  of  the 
appeal.  Sipes  r.  Pnget  Sound  Electric  B. 
Co.,  50  Wash.  685,  87  Pac.  723.  See  es- 
pecially concurring  opinion  of  Judge  Bud- 
kin,  50  Wash.  595,  97  Pac.  723,  and  other 
cases  there  cited.  See,  also,  Wilson  v.  Puget 
Sound  Electric  B.  Co.',  50  Wash.  696,  97  Pac. 
727,  and  Iverson  t.  Bradrick,  54  Wash.  633, 
104  Pac.  130. 

A  service  of  notice  of  appeal  upon  the 
surety  here  would  have  been  an  Idle  form«l- 
ity.  It  could  not  have  Joined  in  the  appeal 
because  it  was  not  a  party  to  the  Judgment; 
hence  the  evil  of  successive  appeals,  whidi 
the  statute  (Rem.  &  BaL  C!ode,  i  1720)  was 
enacted  to  avoid,  was  not  imminent.  Be- 
spondents  would  have  gained  no  rigbt  by 
such'  a  service,  and  bave  lost  no  right  by  Its 
absence. 

Some  suggestion  was  made  in  argument 
that  certain  other  ];>artie8  in  interest  were 
not  served  with  notice  of  the  appeal.  The 
motion  before  us,  however,  is  addressed 
solely  to  the  failure  to  serve  the  surety  upon 
tbe  costs  bond. 

The  motldn  is  denied. 

MOBBIS,  C.  J.,  and  MOTTNT,  HOLCOMB, 
MAIN,  PABKBB,  CHADWICK  and  FUI/- 
LBBTON,  JJ.,  concur. 


WIESNBJB  V.  BONNEBS   FBRBY 
IiUMBEB  CO. 

(Supreme  Court  of  Idaho.     Marieh  24,  1916. 
On  Befaearing,  Oct  24, 19160 

1.  MAcrrKB  AKn  Sbbtast  «=32ie(l)— iNJtnuBS 
TO  SXBVAHT— Nbouoxroi  OF  Fxiiow  Sbbv- 

AWT. 

Where  servants  are  employed  for  the  prose- 
cution of  a  lawful  but  hazardous  basiness,  they 
assume  the  risks  of  such  employment  axislng 
from  the  negligence  of  coemployes,  subject  how- 
ever, to  the  exception  that  the  master  is  liable 
for  such  Injuries  as  accrue  to  the  servant  from 
the  negligence  of  a  fellow  servant  in  the  selection 
of  whom  the  master  has  been  culpably  negligent 
But  when  the  master  exercises  ordmary  care, 
having  regard  to  the  hasardi  of  tbe  service,  to 
provide  t&  servant  with  a  reasonably  safe  work- 
ing place,  machinery,  tools,  and  appliances,  and 
to  maintain  them  in  a  reasonabfy  safe  condition 


of  repair,  and  adopts  adequate  and  efficient 
rules  and  regulations,  and  uses  reasonable  care 
to  enforce  such  mles  and  regulations  by  employ- 
ing fit  and  competent  servants,  devomng  upon 
them  the  positive  duty  to  carry  out  and  enforce 
the  rules  for  the  protection  of  the  workmen— 
the  failure  of  the  servant  to  give  a  aipial  un- 
der such  circumstances,  in  an  isolated  instance, 
which  results  in  an  injary  to  a  fellow  servant 
is  in  no  sense  the  negUgenoe  of  the  master  for 
which  be  would  be  liable,  but  is  the  carelessness 
and  negligence  of  a  coservant  in  the  same  com- 
mon employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  667,  609;  Dec.  Dig.  «s> 
216(1).] 

2.  MaSTEB  and  SEBVAIfT  «=»101,  102(9,  170— 
Injubies  to  SiavANT— Duty  or  Mabtbb. 

Tbe  legal  measure  of  the  master's  duty  or 
liability  is  the  exercise  of  ordinary  care,  having 
regard  to  the  hazards  of  the  sernee,  to  provide 
the  servant  with  reasonably  safe  working  places, 
machinery,  and  appliances,  and  the  exercise  of 
ordinary  care  to  maintain  them  in  a  reasonably 
safe  condition  of  repair,  and  use  due  diligence 
in  the  employment  of  competent  servants  to 
whom  may  be  mtrusted  the  duty  of  giving  proper 
signals  wnich  is  part  of  the  work  of  operation; 
and  it  is  not  the  master's  fault  if  such  servant 
fails  to  nve  such  proper  signals,  and  as  a  conse- 
quence uijuty  results  to  a  fellow  servant 

[Bd.  Note.— Ite  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {{  174,  836 ;  Dec.  Dig.  «=> 
101,  102(8),  170.] 

3.  Masxeb  and  Sxbvant  4=3177- Ikxubixs  to 

SKBVANlV-NEGLiaENCT  Ot  FELtOW  SEBVANT. 

Beld,  under  the  facts  in  this  case,  that 
where  the  master  used  due  diligence  in  the  selec- 
tion of  a  competent  servant  to  give  warning  sig- 
nals, and  adopted  a  reasonably  safe  signal  sys- 
tem, and  used  reasonable  care  to  see  that  tbe 
signal  system  was  enforced,  his  nondelegable 
duties  were  complied  with,  and  be  could  not  be 
held  answerable  in  damages  for  injuries  to  a 
servant  caused  by  the  negligence  of  a  fdlow 
servant  in  failing  to  give  the  proper  signal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  807,  862,  363;  Dec  Dig. 
«»=»177.] 

4.  Maoteb  and  Sebvant  «=»188— Injttbixs  to 

SKBVANT— NONDSI.BGABI.B    DUTIES. 

13ie  case  of  Ldcct  v.  Stack-Gibbs  I/amber 
Co.,  23  Idahcs  628,  m  Pac.  897,  46  L.  B.  A. 
(N.  8.)  86,  followed  and  approved,  except  where- 
in it  is  held  that  it  is  the  absolute  duty  of  the 
master  to  give  wsming  signals,  and  the  failure 
to  do  so,  tuough  the  failure  be  the  neglect  of 
an  employ^,  renders  the  master  liable  to  a  serv- 
ant who  is  injured  in  consequence  of  such  neg- 
lect and  that  the  duty  to  give  proper  signals  is 
nondelegable— and  to  that  extent  it  is  herein 
overruled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  268;   Dec.  Dig.  i3=>183.] 

6.  Mabtxb  and  Sebvant  «s>286(8<9  —  iNnr- 

Biss  TO  Sebvant— Evidence. 
Held,  that  the  court  erred  in  giving  instruc- 
tion No.  6,  and  in  refusing  to  give  appellant's 
requested  instruction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  1086;  Dec  Dig.  <8=> 
286(36)J 

Appeal  from  District  C!oart,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Action  by  Adolph  J.  Wiesner  against  the 
Bonners  Ferry  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded  for  new  trial. 
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Cannon  ft  Ferris,  of  Spokane,  Wasb.,  and 
Berman  H.  Taylor,  of  Sandpolnt,  for  appel- 
lant John  P.  Gray,  of  Coeur  D'Alene,  and 
Allen  P.  Asber,  of  Sandpolnt,  for  respondent 

BCDOB,  J.  TMs  Is  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been 
sustained  by  respondent  while  In  the  employ 
of  the  appellant  The  cause  was  tried  by 
the  court  with  a  Jury,  which  resulted  In  a 
verdict  and  Judgment  In  favor  of  the  respond- 
ent for  the  sum  of  $12,000. 

The  facts,  briefly  stated,  are:  The  respond- 
ent was  employed  by  the  appellant  corpora- 
tion to  assist  In  the  construction  of  a  logging 
roadway^  While  so  engaged  he  received  the 
Injuries  complained  of,  which  were  caused  by 
the  explosion  of  dynamite  used  by  his  coem- 
ploy^R  in  blowing  out  stumps  along  the  road- 
way under  construction.  At  the  time  re- 
spondent received  these  injuries,  he  was  as- 
sisting in  the  sawing  of  trees  lying  along 
this  roadway,  for  the  purpose  of  facilitating 
their  removal.  A  gang  of  his  fellow  workmen 
had  preceded  him  and  was  removing  the 
krush,  and  another  gang,  engaged  In  the  blow- 
ing out  of  the  stumps,  was  following  at  some 
distance. 

It  is  charged  in  the  complaint  that  no 
proper  warning  or  notice  was  given  respond- 
ent immediately  prior  to  the  discharge  or  ex- 
plosion of  the  dynamite  which  resulted  in 
his  being  struck  by  quantities  of  wood  or 
other  hard  substances,  causing  his  injuries; 
that  the  discharge  of  such  a  large  quantity  of 
explosive  in  the  vicinity  of  where  respondent 
was  employed  constituted  a  new  and  in- 
creased danger  at  the  time  and  place  where 
he  was  working,  of  which  he  had  no  knowl- 
edge, and  changed  the  dangers  and  risks 
of  the  place  where  he  was  working  without 
his  knowledge  and  without  warning  to  him; 
that  it  was  the  duty  of  appellant  to  give  him 
warning  that  such  explosive  would  be  set 
off  and  discharged  In  the  vicinity  of  where 
he  was  working,  so  that  he  could  have  an 
opportunity  of  saving  himself  from  injury; 
that  appellant  was  negligent  in  permitting 
said  explosive  to  be  discharged  near  where 
respondent  was  working  without  giving  him 
warning  of  the  danger  he  was  in,  and  that  by 
the  exercise  of  reasonable  care  on  the  part 
of  appellant  such  warning  could  have  been 
given  and  respondent  could  have  escaped; 
and  that  appellant  did  not  adopt  any  rules 
or  regulations  for  the  conduct  of  its  business 
so  as  to  afford  reasonable  or  any  protection 
to  respondent  or,  that  if  it  did  adopt  any 
such  rules,  it  did  not  use  reasonable  care 
to  see  that  they  were  enforced  or  complied 
with.  The  complaint  also  sets  out  the  earn- 
ing capacity  of  respondent,  the  nature  and 
result  of  the  alleged  Injury,  the  age  of  re- 
spondent his  life  expectancy,  and  the  Invalid- 
ity of  the  settlement  in  satisfaction  of  the 
injury. 

Appellant  assigns  and  relies  for  a  reversal 
of  this  cAse  upon  eleven  4)ecificationa  of  er- 


ror, but  for  convenience  dlscnsses  all  of  these 
assignments  under  the  following  subdivisions, 
and  In  onr  determination  of  this  case  we 
will,  as  far  as  necessary,  pursue  this  order 
of  discussion: 

First  Appellant  Is  not  liable  for  the  alleg- 
ed negligence  of  the  powder  man  in  failing 
to  give  the  usual  warning  signal. 

Second.  The  evidence  establishes  conclu- 
sively that  appellant  used  reasonable  care 
to  enforce  the  giving  of  the  warning  signal 

Third.  The  court  erred  In  admitting  the 
deposition  of  Stewart 

Fourth.  A  new  trial  must  be  granted  be- 
cause the  birth  record  was  false  in  a  material 
part 

Fifth.  The  verdict  is  excessive  in  view  of 
respondent's  prior  condition. 

[1'S]  It  is  first  contended  that  the  record 
shows  conclusively  that  appellant  had  adopted 
a  reasonably  safe  method  of  conducting  Ita 
blasting  operations ;  that  reasonable  care  had 
been  used  to  enforce  such  blasting  methods; 
that  the  man  in  charge  of  the  blasting  was 
a  thoroughly  competent  man,  with  years  of 
experience  in  that  class  of  work;  and  that 
the  court  instructed  the  Jury  that  this  pow- 
der man  was  competent  Whether  or  not 
the  powder  man  gave  the  warning  signal  is 
a  disputed  fact  but  it  is  contended  by  appel- 
lant that  even  if  there  was  no  evidence  that 
it  was  in  fact  given,  the  case  should  not  have 
been, submitted  to  the  Jnry,  for  the  reason 
that  the  negligence  of  the  powder  man  In 
failing  to  give  the  signal  would  not  in  law 
be  the  negligence  of  the  master.  In  other 
words,  the  master  having  furnished  a  compe- 
tent servant  to  give  the  signals,  having  adopt- 
ed a  reasonably  safe  signal  system  and  hav- 
ing used  reasonable  care  to  see  that  the  sig- 
nal system  was  enforced,  its  nondelegable 
duties  were  complied  with,  and  the  giving  of 
the  signal  was  a  mere  detail  of  the  work 
which  could  be  delegated  to  a  competent 
servant 

Counsel  for  appellant,  in  support  of  their 
contention  that  appellant  is  not  liable  for 
the  alleged  negligence  of  the  powder  man  In 
falling  to  give  the  usual  warning  signal,  cite 
the  case  of  Armour  Co.  v.  Bussell,  144  Fed. 
614,  75  C.  a  A.  416,  6  L.  R.  A.  (N.  S.)  602. 
This  was  an  action  by  a  servant  against  bis 
master  for  damages  for  negligence  in  the  con- 
struction and  maintenance  of  elevators  and 
shaft  in  which  they  operated.  At  the  close 
of  the  evidence  counsel  for  defendant  request- 
ed the  court  to  Instruct  the  Jury  that  all 
that  was  required  of  the  master  was  that  it 
should  have  exercised  ordinary  care  to  pro- 
ride  reasonably  safe  and  suitable  elevators 
and  appliances  for  the  use  of  its  servant. 
The  court  denied  this  request  ^^d  charged 
the  Jury  that  it  was  the  duty  of  the  defend- 
ant to  furnish  the  plalntUF  a  reasonably  safe 
place  In  which  to  work,  reasonably  safe  tools. 
Implements,  or'  appliances  with  whidi  to  do 
his  work,  and  t»  keep  them  ta  a:rewM»aUy 
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safe  condlUoi)  of  repair  during  tbe  service. 
On  appeal  tbe  coart  said: 

"But  actionable  negligence  is  nothing  bnt  a 
breach  of  the  duty  to  exercise  reasonable  cate. 
It  is  not  a  breach  of  a  gnar&uty  of  tbe  character 
of  place  or  of  appliances.  If  a  duty  to  provide 
a  reasonably  safe  place  or  reasonably  safe  appli- 
ances  were  imposed  upon  the  master,  he  would 
become  in  effect  a  guarantor  of  their  reasonable 
safety,  because  his  failure  in  any  respect  to 
Q-ake  and  keep  them  reasonably  safe  would  be 
a  breach  of  that  duty  and  would  cast  him  in 
damages,  however  great  were  his  watchfulness 
and  diligence.  This  is  not  the  legal  measure  of 
the  master's  dnty  or  liability.  The  limit  of  his 
duty  is  to  exercise  ordinary  care,  having  regard 
to  the  hazards  of  the  service,  to  provide  the 
servant  with  reasonably  safe  working  places, 
machinery,  tools,  and  appliances,  and  to  exercise 
ordinary  care  to  maintain  them  in  a  reasonably 
safe  condition  of  repair." 

See  other  cases  cited  therein. 

The  case  of  Maine  &  N.  H.  Granite  Corp.  v. 
Hachey,  178  Fed.  784,  97  0.  C.  A.  508,  is  di- 
rectly in  point  with  the  case  at  bar.  In  that 
case  Hachey  was  employed  by  the  Granite 
Corporation  in  Its  quarry.  He  was  engaged 
In  breaking  up  waste  rock,  or  "grout,"  beside 
a  large  pile  of  grout  about  30  feet  In  height. 
Pieces  of  waste  rock  were  deposited  upon 
this  grout  pile  from  time  to  time  by  a  der- 
rick. The  danger  from  falling  stones  was 
such  as  to  require  that  the  men  working  at 
or  near  the  grout  pile  should  receive  a  warn- 
ing whenever  rock  was  to  be  dropped  from 
the  derrick  upon  the  slanting  grout  pile. 
The  derrick  was  operated  by  machinery,  and 
was  in  charge  of  a  boss  derrick  man,  whose 
dnty  it  was  to  see  that  the  stones  were  prop- 
erly raised,  swung,  and  deposited  upon  the 
gront  pile,  to  give  proper  signals  to  the  engi- 
neer, and  also  to  give  warning  to  the  work- 
men in  tbe  vicinity  of  tbe  grout  ptle  In  time 
to  enable  them  to  go  to  a  place  of  safety 
while  stones  were  dropped  upon  tbe  pile. 
The  boss  derrick  man  usually  had  one, or  two 
men  ander  him  as  helpers.  It  was  agreed 
that  it  was  the  duty  of  the  boss  derrick  man 
to  give  timely  warnings,  either  personally 
or  by  sending  one  of  his  helpers  to  do  It. 
The  warning  was  given  by  shouting,  or  at 
times  by  rolling  a  small  stone  near  the  men 
at  tbe  foot  of  the  pile.  The  men  working 
at  or  near  tbe  grout  pile  were  accustomed  to 
reply  upon  receiving  a  signal  before  the 
dumping  of  rock.  The  pile  of  grout  ob- 
stmcted  tbe  view  of  the  derrick,  and  the  at- 
tention of  the  men  at  work  breaking  up  rock 
was  so  engaged  that  the  giving,  of  signals  to 
them  was  required  as  a  regular  accompani- 
ment of  the  operation  of  tbe  derrick.  It 
Tvas  customary  for  the  derrick  man  to  give 
the  signals  personally  or  through  one  of  his 
helpers.  Upon  the  record  in  that  case  it 
was  assumed  that  tbe  boss  derrick  man  was 
suilty  of  negligence  in  dropping  a  heavy 
stone  on  the  grout  pile  without  giving  warn- 
Ing.  Tbe  stone  slid  and  fell  upon  Hachey, 
inflicting  serious  Injury.  Hachey  was  wltb- 
ont  ftrolt  in  tbe  matter.  The  Granite  Oor- 
iwration,  plaintiff  In  error,  conceded  the  neg- 


ligence of  tbe  boss  derrick  man,  but  contend- 
ed that  his  failure  to  give  warning  of  the 
movement  of  the  derrick  and  of  the  dropping 
of  stone  was  a  negligent  performance  of  the 
duties  of  a  fellow  servant  of  Hachey.  Tbe 
defendant  in  error,  however,  contended  that 
under  the  circumstances  the  master,  in  order 
to  make  the  place  at.  the  side  of  the  gront 
pile  a  reasonably  safe  working  place,  was 
bonnd  to  give  warning,  and  that  tbe  person 
employed  to  give  warning  was  performing  a 
part  of  the  master's  nondelegable  duty.  The 
court,  among  other  things,  said: 

"The  general  proposition  that  it  is  the  duty 
of  the  master  to  give  warning  is  not  to  be  so 
extended  as  to  require  him  to  give  in  person  or 
to  insure  the  giving  by  others  of  all  those  spe- 
cial signals  or  shouts  which  are  so  associated 
with  the  work  of  operation  as  to  become  part 
of  it.  The  employment  of  different  men  in  dif- 
ferent parts  of  the  general  work  requires  under 
many  circumstances  the  giving  of  signals  as  an 
accompaniment  of  tbe  work  itself,  in  order  that 
there  may  be  co-operation  in  the  movement  of 
the  men.  The  giving  of  such  signals  is  a  part 
of  the  work  of  operation.  Such  signals  are  rath- 
er the  giving  of  information  of  what  one  work- 
man is  about  to  do,  in  order  that  his  fellow 
workmen  may  have  knowledge  of  it  and  con- 
duct themselves  accordingly,  than  the  giving  of 
orders  which  are  to  be  considered  as  the  orders 
of  a  master.  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  21&-226,  20  Sup.  Ct.  252,  6S  L.  Ed.  480. 
The  master  may  intrust  to  a  competent  servant 
the  work  of  shoating  or  otherwise  signaling 
when  he  is  about  to  hoist  or  to  lower  away,  and 
it  is  not  the  master's  fault  if  such  a  servant  foils 
to  inform  his  fellow  servants  of  the  movement 
of  tbe  machine  under  his  charge." 

In  Alaska  Treadwell  Gold  Mining  Co.  v. 
Whelan,  168  U.  S.  86,  18  Sup.  Gt  40,  42  1« 
Ed.  390,  tbe  Supreme  Court  of  tbe  United 
States  bad  before  It  a  case  where  tbe  plaintiff 
was  working  at  tbe  top  of  a  chute,  breaking 
rock  fine  enough  so  it  would  go  through 
tbe  chute.  At  tbe  bottom  of  tbe  chute  was  a 
gate  which  was  closed,  and  which  was  not 
opened  until  the  foreman  had  notified  the  mea 
to  that  effect.  On  the  occasion  when  plaintiff 
was  injured  it  was  claimed  by  plaintiff  tiiat 
tbe  chute  was  opened  without  giving  him 
warning.  It  was  contended  tiiat  tbe  failure 
to  warn  tbe  plaintiff  was  the  negligence  of  the 
master.  Tbe  court  held  that  tbe  negligence 
of  Finley,  the  foreman,  was  the  negligence  of 
a  fellow  servant,  and  in  its  opinion  said: 

"Finley  was  not  a  vice  principal  nor  a  repre- 
sentative of  the  corporation.  He  was  not  the 
general  manager  of  its  business,  or  the  superin- 
tendent of  any  department  of  that  business. 
But  he  was  merely  the  foreman  or  boss  of  tbe 
particular  gang  of  men  to  which  the  plaintiff 
belonged.  Whether  he  bad  or  had  not  the  au- 
thority to  engage  and  discbarge  the  men  under 
him  is  immaterial.  Even  if  he  had  such  author- 
ity, he  was  none  the  less  a  fellow  servant  with 
them,  employed  in  the  same  department  of  busi- 
ness, and  under  a  common  head.  There  was  no 
evidence  that  he  was  an  unsuitable  person  for 
his  place,  or  that  the  machinery  was  imperfect 
or  defective  for  its  purpose.  The  negligence,  if 
any,  was  his  own  negligence  in  using  the  ma- 
chinery or  in  giving  orders  to  the  men?' 

In  tbe  case  of  City  of  Minneapolis  t.  Lun- 
din,  58  Fed.  625,  7  C.  C.  A.  344,  tbe  plaintiff 
was  injured  through  tbe  omissira  "^f^Kl^ 
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foreman  to  Inform  him  that  a  dynamite  cart- 
ridge had  failed  to  explode.  The  court  held 
that  this  negligence  was  the  negligence  of  |i 
fellow  servant,  and  in  Its  opinion  said: 

"It  was  the  absolute  dntv  of  the  master  to 
use  reasonable  care  to  employ  ordinarily  care- 
ful and  suitable  servants.  *  *  •  It  was  the 
duty  of  the  master  to  use  reasonable  care  and 
diligence  to  furnish  a  safe  place  for  the  defend- 
ant in  error  to  perform  his  service  in.  •  •  • 
But  the  duty  of  the  master  to  furnish  a  safe 
place  for  the  performance  of  work  does  not  re- 
quire it  to  keep  that  place  safe  under  the  con- 
stantly changing  conditions  which  the  perform- 
ance of  such  a  work  as  tiie  construction  of  a 
sewer  necessitates.  The  city  furnished  a  street 
in  which  it  was  safe  to  construct  a  sewer.  The 
comparatiTe  safety  of  the  place  where  each  man 
worked  was  necessarily  constantly  varied  by  the 
progress  of  the  work,  and  the  duty  of  the  mas- 
ter did  not  extend  to  keeping  every  place  where 
each  workman  labored  safe  at  every  moment  of 
its  progress.  It  was  the  duty  of  each  workman 
to  use  reasonable  care  to  so  render  his  service 
that  the  place  in  which  he  and  his  fellow  serv- 
ants were  required  to  labor  should  continue  to 
be  reasonably  safe.  It  was  the  duty  of  the 
foreman  to  so  direct  the  work  of  the  excavating, 
of  laying  the  pipe,  and  of  filling  the  trench  that 
it  would  continue  to  be  reasonably  safe  for  every 
man  in  his  crew  to  render  the  service  assigned 
to  him.  But  these  were-  personal  duties  imposed 
upon  the  workmen  and  the  foreman  by  their 
employment  in  the  common  service,  and  not  by 
the  delegation  to  them  of  the  performance  of 
any  absolute  duty  of  the  master.  The  street 
originally  furnished  by  the  city  was  safe.  The 
trench  in  which  the  rock  was  to  be  blasted  was 
originally  safe  for  the  blasting  of  rock.  If  the 
safe  place  originally  furnished  by  the  city  be- 
came unsafe  in  the  progress  of  the  work,  it  was 
rendered  so  not  by  any  negligence  of  the  dty 
or  its  superintendent  in  furnishing  it,  but  by  the 
acts  or  negligence  of  the  foreman  and  his  work- 
men in  discharging  the  duties  imposed  upon 
them  by  their  common  employment,  and  for 
these  acts  and  this  negligence  the  dty  was  not 
responsible.  Each  employ^  assumed  the  risk  of 
this  negligence  of  his  feUow  servants  when  he 
entered  the  common  employment.  Armour  v. 
Hahn,  111  TJ.  S.  313,  4  Sup.  Ct.  433  128  L.  Ed. 
440];  Bunt  V.  Mining  Co.,  138  U.  S.  483,  11 
Sup.  Ot.  464  [34  L.  Ed.  103];  Klllea  v.  Faion, 
125  Mass.  486." 

In  the  case  of  Donovan  ▼.  Ferris,  128  Cal. 
48,  60  Pac.  619,  79  Am.  St.  Rep.  25,  the  facts 
are  similar  In  many  respects  to  those  in  the 
case  at  bar.  There  the  Supreme  Court  of 
California  held  that  the  negligence  of  a  fore- 
man in  falling  to  notify  plaintiff  that  a  blast 
was  about  to  be  fired  was  the  negligence  of  a 
fellow  servant,  and  plaintiff  could  not  recov- 
er. In  that  case  It  was  contended  by  counsel 
for  plaintiff  that  It  was  the  absolute  duty  of 
defendant  to  warn  plaintiff  of  the  approach- 
ing danger,  the  same  as  it  was  bis  duty  to 
furnish  hlffl  a  safe  place  in  which  to  work 
and  safe  and  proper  machinery  and  applianc- 
es. The  court  held  that  the  defendant  was 
under  no  legal  duty  to  give  the  plaintiff  per- 
sonal warning,  but  that  It  was  his  legal  duty 
to  employ  a  competent  servant  to  give  sach 
warning,  and  when  he  had  employed  a  com- 
petent servant  to  give  the  warning  his  lia- 
bility ceased.  This  conclusion  was  based 
upon  the  theory  that  in  most  cases  It  wonld 
be  impracticable  for  the  employer  to  per- 
form such  duty  personally. 


In  the  case  at  bar  It  will  be  conceded  that 
the  master  did  not  personally  give  the  warn- 
Ing,  and  it  must  also  be  conceded  that  the 
master  provided  a  competent  servant  for  that 
purpose,  and  that  respondent  knew  the  means 
employed  by  appellant  for  the  purpose  of  no- 
tifying him  of  the  explosions  of  dynamite, 
and  he  assumed  the  risk  Inddent  to  such 
employment.  That  the  system  followed  by 
appellant  of  having  the  warning  given  the 
workmen  by  calling  "Are"  had  always  been 
carried  ont  and  had  proved  efficient  during 
all  the  time  respondent  was  in  appellant's 
employ  prior  to  the  date  of  the  accident,  we 
think  was  clearly  established  by  the  evidence. 

But  the  theory  of  respondent  is  that,  by 
reason  of  the  fact  that  the  warning  was  not 
given  upon  the  occasion  of  the  accident,  the 
appellant  Is  liable  in  damages.  Irrespective 
of  the  fact  that  it  exercised  ordinary  care, 
having  regard  to  the  hazard  of  the  service,  in 
providing  a  reasonably  safe  place  ana  rea- 
sonably safe  appliance  for  the  performance 
of  the  work.  In  the  selection  of  a  competent 
servant  to  perform  the  duty  of  giving  the 
warning,  and  had  adopted  a  proper  system  of 
rules  and  regulations  with  positive  Instruc- 
tions that  every  precaution  be  taken  in  order 
to  avoid  accident;  in  short,  if  the  servant 
failed  to  give. the  warning,  the  appellant 
company  under  no  circumstances  could  escape 
liability. 

This,  we  think,  is  carrying  the  rule  a  step 
too  far.  The  enforcement  of  such  a  prind- 
ple,  in  view  of  the  rapid  development  of  this 
state  and  the  great  number  of  men  employ- 
ed, would  be  detrimental  to  the  employe  as 
well  as  the  employer.  There  must  be  some 
reasonable  limitation  placed  upon  both  the 
employer  and  the  employ^,  in  the  matter  of 
fixing  the  liability  of  the  former  for  negli- 
gence and  the  aasomption  of  risk  by  the  lat- 
ter. 

In  the  case  of  Hermann  v.  Port  Blakely 
Mill  Co.  (D.  G)  71  Fed,  853,  which  was  dted 
by  the  court  In  the  case  of  Donovan  v.  Ferris, 
supra,  It  appeared  that  a  chute  led  from  the 
wharf  to  a  port  in  the  vessel's  side.  Plain- 
tiff was  engaged  with  a  gang  of  men  between 
the  decks  loading  lumber.  Pieces  of  lumber 
were  being  passed  in  the  chute  by  another 
set  of  men  under  the  charge  of  a  foreman. 
It  was  the  duty  of  one  of  the  men  on  the 
wharf  to  give  a  warning  cry  when  a  piece  of 
lumber  was  placed  in  the  chute.  In  order  to 
enable  those  'below  to  get  out  of  the  way. 
The  place  In  which  the  men  below  were 
working  was  safe,  provided  the  warning  cry 
was  given.  The  man  to  whom  the  duty  of 
giving  the  warning  cry  was  Intrusted  was  a 
competent  and  proper  person.  He  omitted  to 
give  the  warning  cry  when  a  large  piece  of 
lumber  was  sent  down  the  chute,  and  plain- 
tiff was  struck  by  it  and  injured.  The  learn- 
ed opinion  of  the  circuit  Judge  reviews  the 
authorities  fully,  dtlng  many  state  and  fed- 
eral cases,  and  holds  that  the  negligence  was 
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that  of  a  fellow  servant,  and  that  plaintiff 
amid  not  recover. 

In  Labatt's  Master  ft  Servant,  voL  4  (2d 
Sd.)  {  1037,  the  rule  announced  by  that  au- 
thor Is  as  follows: 

"Freqnent  attempts  have  been  made  to  bring 
the  negligence  of  servants  deputed  to  give  sig- 
nals within  the  scope  of  the  principle  that  the 
duty  to  maintain  a  safe  place  of  work  is  non- 
delegable. But  this  contention  is  rejected  (ex- 
cept in  Washington,  where  a  servant  who  has 
been  designated  to  give  signals  which  control 
the  moTements  of  machinery,  is,  while  so  act- 
ing, held  to  be  doing  the  work  of  the  master]." 

The  anthor  in  a  footnote  to  section  X037, 
supra,  cites  a  great  many  decisions  of  various 
state  and  federal  courts  sustaining  the  rule 
laid  down  there.  He  evidently  overlooked 
the  cases  of  Belleville  Stone  Co.  v.  Mooney, 
61  N.  J.  Law,  263,  89  Aa.  764,  89  L.  B.  A. 
834,  and  Ondls'  Adm'z  v.  Great  A.  &  P.  Tea 
Co.,  82  N.  J.  Law,  (ai.  81  AU.  856,  46  L.  B. 
k.  (N.  S.)  777,  both  of  which  cases,  as  we  un- 
derstand them,  announce  the  same  rule  as 
bas  been  established  in  the  state  of  Wash- 
ington. The  Supreme  Courts  of  Minnesota 
ud  Wisconsin  also  adhere  to  that  rule.  See 
inderson  t.  Pittsburgh  Coal  Co.,  108  Minn. 
155,  122  N.  W.  794,.  26  L.  B.  A.  (N.  S.)  824, 
md  note;  Burke  v.  Ash,  120  Minn.  388,  139 
!^.  W.  705,  44  L.  B.  A.  (N.  S.)  609 ;  Blenduck 
'.  Crookston  Lumber  Co.,  121  Minn.  63.  140 
'f.  W.  126;  Oussart  v.  Qreenleaf  Stone  Co., 
.34  Wis.  418,  114  N.  W.  799.  However,  sev- 
ral  of  these  cases  have  been  decided  since  La- 
latt's  Master  ft  Servant  (2d  Ed.)  was  pre- 
lared  for  the  press. 

In  addition  to  the  foregoing  authorities, 
ounsel  for  appellant  cite  in  their  brief  the 
ases  of  Grady  v.  South.  By.  Co.,  92  Fed.  491, 
4  C.  0.  A.  494,  Donnelly  v.  San  Francisco 
Irldge  Co.,  117  CaL  417,  49  Pac,  659,  N.  P. 
ly.  V.  Charless,  162  U.  S.  369,  16  Sup.  Ct. 
18,  40  L.  Bd.  099,  American  Bridge  Co,  t. 
eeds,  144  Fed.  605,  76  O.  C.  A.  407,  11  L.  B. 
.  (N.  S.)  1041,  McDonald  v.  Buckley.  109  Fed. 
H>,  48  C.  0.  A.  372,  in  support  of  their  con- 
(Ution. 

This  court  held  in  Larsen  t.  Le  Douz,  11 
laho,  40,  81  Pac.  600,  that  if  the  act  Is  one 
irtalning  to  the  duty  the  master  owes  to  his 
rvant,  be  is  responsible  for  the  manner  of 
}  performance  by  the  servant  to  whom  it  is 
trusted ;  bnt  if  it  is  one  pertaining  only  to 
e  duty  of  an  operative,  the  employ^  is  a 
How  servant  with  his  colaborers  of  what- 
cr  bis  rank,  for  whose  negligence  the  mas- 
:  is  not  liable;   that,  in  short,  the  master 

liable  for  the  negligence  of  an  employ^ 
lo  represoits  him  in  the  discharge  of  bis 
rsonal  duties  to  his  servants,  and  beyond 
is  he  is  liable  only  for  his  own  personal 
iligence. 

By  the  great  weight  of  au^ority,  the  maa- 
'  may  intrust  to  a  competent  servant  the 
rk  of  giving  signals  where  it  is  necessary 
'  the  safety  of  the  workmen  in  the  opera- 
D  of  the  work,  and  it  is  not  the  master's 
lit  If  such  competent  servant  falls  to  give 


the  proper  slgnaL  Mor  Is  respondent's  con- 
tention that  the  master  is  an  Insurer  of  the 
sufiBdency  of  the  means  which  be  selects  for 
giving  signals  supported  by  the  pr^;>onder- 
anoe  of  authority. 

[4]  Counsel  for  respondent  cite  as  authori- 
ty supporting  their  contention  the  case  of 
Lncey  ▼.  Stack-Gibbs  Lumber  Co.,  23  Idaho, 
628,  131  Pac.  807,  46  L.  B.  A.  (N.  8.)  86,  and 
Insist  that  this  court  has  definitely  and  de- 
liberately adopted  the  doctrine  that  the  duty 
to  warn  is  the  nondelegable  duty  of  the  mas- 
ter, and  that  negligence  in  the  giving  of  warn- 
ing or  in  the  failure  to  warn  where  It  is  nec- 
essary is  not  the  negligence  of  the  fellow 
servant,  bnt  of  the  master. 

But  the  facts  in  that  case  are  different 
from  those  in  the  case  we  are  now  consider- 
ing. They  show  that  plaintiff  Lucey  was  a 
powder  man  and  had  been  engaged  in  using 
powder  in  blowing  out  stamps  in  the  course 
of  bis  employment  Upon  the  occasion  of  the 
accident  he  was  directed  by  the  foreman  of 
the  lumber  company  to  cease  working  as  a 
powder  man,  and  to  go  to  another  place, 
which  was  an  unsafe  place  to  work,  and  put 
in  a  bridge  to  be  used  as  a  turnout.  He  and 
another  laborer  were  working  under  the  Im- 
mediate direction  of  the  foreman  In  perform- 
ing that  work,  and  while  he  was  engaged  In 
that  service^  deeply  engrossed  in  his  work, 
other  workmen  felled  a  tree  about  12  inches 
In  diameter  and  60  feet  long,  without  giving 
any  warning  whatever,  and  the  tree  struck 
plaintiff  and  broke  his  leg.  Plaintiff  was  un- 
aware of  the  fact  that  the  tree  was  being 
cut  In  the  case  at  bar,  respondent  was  not 
unaware  of  the  fact  that  the  stumps  were 
being  blown.  Lucey  was  struck  by  a  tree  60 
feet  long,  and  was  therefore  in  the  immediate 
vicinity  of  his  fellow  workmen.  We  think 
the  evidence  in  the  case  at  bar  supports  the 
statement  that  the  respondent  was  between 
600  and  600  feet  away  f^om  the  stumps 
which  were  being  blown  out  at  the  time  of 
his  Injury,  and  that  between  him  and  the 
stump  was  one  of  the  men  who  had  been  en- 
gaged in  preparing  the  stump,  blasting,  spit- 
ting the  fuse,  and  attending  to  the  lighting 
of  the  same  to  bring  about  the  explosion  of 
the-  dynamite.  We  think,  also,  that  the  tes- 
timony supports  the  proposition  that  a  per- 
son between  300  and  400  feet  away  from  the 
point  of  the  explosion  of  dynamite  in  the 
quantity  and  of  the  quality  usually  used  for 
blasting  stumps  would  ordinarily  be  consider^ 
ed  safe;  and  that  the  injury  to  respondent 
was  caused  by  one  of  those  unfortunate  and 
unpreventable  accidents. 

Another  difference  between  the  facts  of 
these  two  cases  is  that  in  the  Lucey  t.  Stack- 
Glbbs. Lumber  Co.  Case  it  is. dear  the  de- 
fendant lumber  company  bad  not  furnished 
the  workmen  with  a  safe  place  in  which  to 
work,  and  it  does  not  appear  that  ordinary 
care  had  been  used  In  providing  a  system  of 
warning  for  the  protection  of  the  employes; 
while  In  th«  c^se  at  bar,  appellant  had  oMd        t 
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ordlnaiy  care  In  providing  a  reasonably  safe 
place  for  Its  employ^  to  work  and  had  made 
efiSdent  rules  and  regulations  for  the  warn: 
Ing  and  protection  of  Its  workmen,  and  fur- 
nished a  competent  servant  to  give  signals. 

This  conrt  in  the  case  of  Lucey  v.  Stack- 
Olbbs  Lumber  Co.,  supra,  held  that  it  was 
the  duty  of  the  master  to  furnish  a  reasona- 
bly safe  place  for  the  servant  to  work,  and. 
It  Is  true,  farther  stated  that  If  It  required 
signals  to  be  given  to  protect  a  servant  from 
Injury  from  falling  trees  cut  by  other  serr- 
ants,  it  was  the  master's  duty  to  see  that 
pr4^)er  signals  were  given,  "and  if  the  injury 
is  caused  by  the  failure  to  give  the  signals, 
the  master  Is  liable.  •  •  *  The  authority 
to  a  servant  to  give  a  signal  Is  nondelegable, 
and  the  failure  to  give  It  is  Imputed  to  the 
master,  and  the  servant  employed  to  give  it 
is  not  the  fellow  servant  of  the  injured  em- 
plcqr^  so  far  as  the  giving  or  failure  to  give 
the  signal  is  concerned."  We  are  of  opinion 
that  the  holding  in  that  case  that  "the  au- 
thority to  a  servant  to  give  a  signal  is  non- 
delegable" was,  under  the  circumstances  and 
facts  shown  by  the  record,  obiter.  Yet  if  we 
concede  that  It  was  not  obiter,  as  a  statement 
of  a  general  principle  of  law,  it  finds  no  sup- 
port in  the  great  weight  of  authority,  includ- 
ing numerous  cases  decided  by  the  Supreme 
Court  of  the  United  States.  And  so  far  as  it 
may  be  considered  as  supporting  the  doc- 
trine that  "authority  to  a  servant  to  give  a 
signal  [to  a  coservant]  is  nondelegable,"  it  ia 
expressly  overruled. 

It  should  not  be  inferred  that  the  conclu- 
sion reached  by  the  court  in  that  case  was 
erroneous,  because,  under  the  peculiar  condi- 
tiima  disclosed  by  the  record,  it  la  apparent 
that  the  court  based  its  decision  on  the 
ground  that  the  master  had  not  used  ordinary 
care  In  furnishing  the  servant  with  a  reason- 
ably safe  place  in  which  to  work. 

The  distinctloo  seems  to  be  drawn  by  the 
authorities  that  if  the  master  furnishes  a 
competent  servant  to  give  signals  where  sig- 
nals are  necessary  to  protect  the  workmen, 
and  such  servant  neglects  to  give  them,  the 
master  is  not  liable.  Of  course,  if  It  appears 
that  the  servant  was  not  competent,  and  that 
the  signals  were  to  be  given  in'  a  way,  man- 
ner, or  language  that  could  not  be  understood 
by  the  servant,  then  the  master  would  be 
llabl&  But  where  the  servant  is  competent 
and  the  signals  are  such  as  would  protect  the 
workmen,  if  given,  the  master  is  not  an  in- 
snrer,  and  not  liable  if  injury  results  from 
the  servant's  failure  to  give  them.  In  the 
vast  business  enterprises  carried  on  throngh- 
out  the  country,  it  is  utterly  impossible  fot 
the  master  to  be  present  at  all  places  where 
signals  may  be  needed  to  be  given,  and  to 
hold  him  liable,  after  he  has  adopted  proi>- 
er  roles  for  tlf%  giving  of  signals  and  has 
employed  a  competent  servant  to  give  them, 
would  make  him  an  Insurer,  and  the  decided 
weight  of  antborl^  is  against  any  such  rule. 

[S]  It  la  next  contended  by  counsel  for  ap- 


pellant that  the  trial  court  erred  In  giving  in- 
struction No.  6  to  the  Jury,  and  in  refusing 
to  give  appellant's  requested  Instruction  B, 
for  the  reason  that  the  evidence  establishes 
conclusively  that  appellant  used  reasonable 
care  to  enforce  the  giving  of  the  warning 
signal.  In  Instruction  No.  6,  the  court,  among 
other  things,  said  that  appellant  adopted  such 
reasonable  rules  as  were  required,  and  then 
added: 

"It  is  for  you  to  say  under  the  evidence  whetk* 
er  the  defendant  exercised  reasonable  care  ta 
see  that  they  were  enforced." 

The  giving  of  the  latter  part  of  this  in- 
struction, when  tested  by  the  evidence.  In  oar 
opinion,  clearly  constituted  reversible  error. 

Respondent  himself,  testified,  with  refer- 
ence to  the  firing  of  blasts,  that  It  had  been 
the  practice,  while  he  was  there  working,  for 
the  foreman  to  call  out  "fire,"  and  the  men 
would  then  seek  a  place  of  safety,  that  they 
did  not  come  to  him  and  notify  him  at  any 
time  that  there  was  going  to  be  a  blast,  and 
that  at  the  time  the  accident  occurred,  no 
warning  was  given. 

The  father-in-law  of  resiiondent,  who  was 
at  work  with  him  at  the  time  the  Injnry  oc- 
curred, testified  that  prior  to  the  time  of  tbe 
accident  there  had  been  blasting  around  near 
where  they  were  at  work,  and  when  tbe 
powder  men  lighted  a  fuse,  they  would  call 
"fire,"  and  the  workmen  would  go  to  a  place 
of  safety,  a  distance  of  600  or  600  feet ;  that 
before  these  powder  men  would  discharge  a 
blast,  they  did  not  go  and  tell  the  men  that 
they  were  going  to  fire  a  blast  and  then'  go 
back  and  light  the  fuse;  that  they  never 
came  down  to  tell  them  anything  about  the 
blast— they  Just  shouted  "fire." 

Witness  Holmes  testified  that  tbey  had 
rules  there  governing  blasting  operations; 
that  the  rule  was  to  shout  "fire"  two  or 
three  times,  10  or  16  minutes  before  they 
wonld  set  the  fuse  afire,  in  order  to  let  the 
men  get  away.  After  the  fuse  was  fired,  one 
of  the  powder  men  wonld  go  one  way  and 
one  the  other,  in  order  to  "flag  his  end  for 
fear  somebody  wonld  be  coming  up." 

Witness  Hende  testified  that  when  he  was 
there  he  heard  the  warnings  whenever  there 
was  blasting,  and  when  the  blasting  was 
over,  he  would  hear  the  cry  of  "All  over," 
"Come  back,"  or  something  like  that 

Witness  Armstrong  testified  that  the  pow- 
der men  would  always  have  their  stump* 
loaded,  and  the  xwwder  man  would  call  three 
times  before  he  would  light  a  fuse  in  order 
to  give  the  men  a  chance  to  get  in  the  clear, 
and  they  would  count  the  shots  as  they  went 
off,  and  when  the  last  shot  was  exploded, 
they  would  shout  "All  over." 

Witness  Koran,  one  of  the  powder  men, 
who  was  present  when  the  blasts  were  toadi- 
ed off  that  did  the  Injury,  testified  that  tbe 
other  powder  man,  to  let  the  men  know  he 
was  going  to  spit  the  fuse,  wonld  shoot  **&!«** 
three  times,  and  that  witness  went  one  way 
and  the  other  powder  man 

)igitized  by " 


IdalK^ 


WIESNER  V.  BONKBB6  VSSBLRY  LUMBER  CX>. 


653 


tlmt  eTei7  tfane  before  they  touched  off  a 
blast,  they  wonld  shout  "fire"  three  times, 
and  after  the  blasts  had  gone  off,  they  woold 
caU  "AU  over." 

It  will  be  observed  from  the  foregoing  tes- 
timony that  the  signal  given  before  spitting 
the  fuse  was  to  shout  "fire,"  and  one  of  the 
powder  men  would  go  one  way  and  the  other 
go  the  other  way  from  the  place  where  the 
powder  was  exploded.  There  Is  no  conflict 
In  the  testimony  In  regard  to  the  giving  of 
signals,  as  above  Indicated,  by  all  of  the  wit- 
nesses as  well  as  the  respondent  himself,  ex- 
cept upon  the  one  single  occasion  when  the 
respondent  was  injured.  The  trial  court  la- 
structed  the  Jury  that  the  rules  adopted  by 
appellant  for  warning  the  men  were  suffi- 
cient, and  we  think  the  evidence  conclnslvely 
shows  that  appellant  used  reasonable  care  to 
enforce  the  giving  of  the  warning  signal,  and 
that  the  Instruction  complained  of  should  not 
have  been  given  or  tliat  question  submitted 
to  the  Jury. 

We  have  examined  carefully  the  contention 
of  appellant  that  the  court  erred  In  admitting 
Stewart's  deposition,  and,  while  in  view  of 
what  has  been  said  we  do  not  deem  it  aeces- 
sary  to  go  into  a  discussion  at  length  on  this 
question,  we  are  of  the  opinion  that,  under 
the  facta  of  this  case,  the  court  committed  er- 
ror In  admitting  this  deposition. 

The  remaining  two  assignments  of  error  as 
to  the  falsity  of  the  birth  record  and  the 
excessive  amount  of  the  verdict  are,  on  ac- 
count of  the  conclusions  we  have  reached, 
unnecessary  to  be  determined. 

For  the  foregoing  reasons,  the  Judgment 
of  the  trial  court  should  be  reversed  and  a 
new  trial  granted;  and  It  is  so  ordered. 
Costs  are  awarded  to  appellant 

SUUUCVAN,  a  J.,  and  MORGAN,  J.,  con- 
cnr. 

On  Rehearing. 

MORGAN,  J.  Both  appellant  and  respond- 
ent moved  for  a  rehearing.  Their  motions 
were  granted,  and  the  case  has  been  again 
submitted  to  us  for  decision. 

Counsel  for  appellant  argues  that,  in  view 
of  our  decision  heretofore  rendered,  we 
should  have  directed  the  trial  court  to  dis- 
miss the  action.  This  contention  is  based 
upon  a  statement  in  the  opinion  to  the  effect 
that  appellant  provided  a  competent  servant 
to  give  the  wairning,  and  that  respondent 
knew  the  means  employed  for  the  purpose  of 
Notifying  him  of  the  exploBlans  of  dynamite 
and  assumed  the  risk  incident  to  his  employ- 
ment, and  upon  onr  decision  that,  under  the 
facts  of  this  case,  where  the  master  used  due 
diligence  in  -the  adoption  of  a  reasonably 
safe  signal  system,  and  used  reasonable  care 
to  see  that  It  was  enforced,  his  nondelegable 
duties  were  compiled  with,  and  he  could  not 
be  held  answerable  in  damages  for  the  injury 
to  a  servant  caused  by  the  negligence  of  a 


fellow  servant  in  falling  to  give  the  proper 
slgnaL 

It  is  the  contention  of  respondent  that  the 
jadgment  of  the  trial  court  should  be  affirm- 
ed. He  urges  that  the  evidence  shows  that 
during  the  time  he  was  employed  by  appel- 
lant prior  to  the  date  of  the  accident  he  had 
not  been  working  In  the  immediate  vicinity 
of  where  blasts  were  being  exploded,  but 
that  the  powder  men  had  worked  at  a  dis- 
tance of  about  half  a  mUe  from  him,  and 
that  on  the  day  of  the  injury  appellant 
changed  the  place  of  his  employment  and 
that  of  the  powder  men,  so  that  he  was  re- 
quired to  work  within  a  short  distance  from 
where  the  blasts  were  exploded  and  within 
the  danger  zone;  that  he  was  given  no  notice 
and  was  not  aware  he  was  working  any  near- 
er than  half  a  mile  from  where  the  blasting 
was  to  be  done,  and  that  be  did  not,  there- 
fore, assume  the  risk  to  which  he  was  sub- 
jected and  wtilch  resulted  In  his  injury.  It  is 
also  nrged  that  it  was  the  duty  of  appellant 
to  warn  respondent  that  it  was  about  to  ex- 
plode a  charge  of  dynamite  in  close  proxim- 
ity to  him,  and  that  this  duty  was  absolute 
and  nondelegable. 

Without  entering  Into  a  further  discussion 
of  the  law  we  will  say  that,  upon  a  careful 
examination  of  the  authorities  dted  by  the 
parties,  we  have  reached  the  conclusion  that 
if  respondent  was,  for  several  days  prior  to 
the  accident,  continuously  employed  at  work 
upon  the  conatructlon  of  a  road  so  near  to 
others  engaged  In  the  same  work,  who  were 
using  dynamite,  as  to  make  it  necessary  to 
give  him  signals  in  order  that  he  might  re- 
tire to  a  place  of  safety  when  a  blast  was  to 
he  set  off,  and  If  appellant  had  adopted  and 
used  reasonable  and  proper  care  to  enforce  a 
system  of  signals  for  his  protection  ^nd  had 
assigned  to  proper  persons  the  duty  of  giving 
tiiem,  the  performance  of  that  duty  was  a  de- 
tail of  the  work,  and  was  not  nondelegable, 
and  the  failure  of  such  personfi  to  give  the 
warning  on  the  occasion  of  the  accident  was 
not  the  failure  of  a  vice  principal  of  appel- 
lant, bat  that  of  a  fellow  servant  of  respond- 
ent. 

If  respondent's  contention  Is  well  founded 
in  fact,  that  he  had  always  before  Oie  acci- 
dent been  employed  at  a  safe  distance  from 
where  blasting  was  done,  and  that  he  was 
removed  from  there  by  appellant  to  a  place 
within  the  danger  zone  without  any  notice  to 
him,  or  knowledge  upon  his  part,  that  his 
new  place  of  employment  was  near  enough 
to  the  point  where  blasts  were  about  to  be 
exploded  to  render  his  position  hazardons,  he 
cannot  be  held  to  have  assumed  the  risk  in- 
cident to  his  employment,  for  he  could  not 
assume  a  risk  wlthont  the  knowledge  of  its 
existence. 

We  do  not  desire  It  to  be  understood  that 
we  decide  from  the  record  before  us  that  the 
above-stated  contention  of  respondent  Is,  or  is 
not;  well  founded  In  fact   This  is  a  auestion     j 
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wbldi  sboQid  be  Bubmltted  to  a  JtiiTi  under 
proper  Ingtmctlona. 

We  therefore  adhere  to  our  former  conclu- 
sion and  reTerse  the  Judgment  and  remand 
the  canoe  to  the  district  court,  with  Instruc- 
tions to  grant  a  new  trial. 

SULLIVAN,  O.  X,  and  BUDOD,  X,  concur. 


SNYDER  v.  CONN  et  at 

(Snpreme  Court  of  Idaho.    Oct.  10,  1916.) 

IteAL  «=>139(1)— Takinq  Oabe  from  Jttbt 

— NOWBDIT— SUFTICEBNCT  OF  BVIDBNOB. 

Held,  that  the  evidence  is  sufiBdent  to  sap- 
port  the  findings  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
mg.  H  332,  333,  338-341;  Dec.  Dig.  «=» 
13S(1):T 

Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  by  Washington  Snyder  against 
Charles  H.  Conn  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Walter  H.  Hanson  and  Therrett  Towles, 
both  of  Wallace,  for  appellants.  Feather- 
stone  &  Fox,  of  Wallace,  for  respondent 

SULLIVAN,  C.  X  This  action  was  brought 
to  recover  on  two  causes  of  action,  one  for 
merchandise  sold  and  delivered,  and  the  oth- 
er for  zinc  ore  alleged  to  have  been  converted 
by  tbe  defendants  to  their  use  without  the 
consent  of  plaintiff. 

The  defense  to  the  first  cause  of  action 
was  that  the  action  was  brought  before  said 
debt  became  due,  but  It  was  admitted  that 
It  was  due  at  tbe  time  of  filing  the  answer. 
Defendants  aver,  as  a  defense  to  the  second 
cause  of  action,  that  they  were  the  owners 
of  the  ore  by  reason  of  a  lease  they  had  xt^ 
on  the  mine,  and  that  the  value  of  the  ore 
they  found  on  the  dump  of  said  mine  and 
appropriated  was  worth  <mly  about  |7S. 

Upon  the  Issues  made  by  the  pleadings 
the  trial  was  had  by  the  court  without  a  Jury, 
and  the  court  made  findings  of  fact  and  con- 
clusions of  law,  and  entered  Judgment  In 
favor  of  the  plaintiff  on  both  causes  of  action 
for  the  amounts  claimed  in  the  complaint 

Several  errors  are  assigned  by  the  appel- 
lants, but  they  are  substantially  all  included 
In  the  assignment  of  the  insufliclency  of  the 
evidence  to  sustain  the  findings  of  fact  We 
have  examined  the  evidence  with  some  care 
and  are  clearly  of  the  opinion  that  it  sup- 
ports the  findings  of  the  court  That  being 
true,  there  was  no  error  in  denying  the  mo- 
tion of  the  defendants  for  a  nonsuit  and  the 
court  did  not  err  in  entering  Judgmemt  In 
favor  of  the  respondent 
'  The  Judgment  is  therefore  affirmed.  Costa 
In  fiivor  of  respondent 

BUDGE  and  MORGAN,  JX,  concur. 


McBAIN  T.  NORTHERN  PAC.  BY.  00. 
(No.  3688.) 

(Supreme  Court  of  Montana.     Oct  18,  1916.) 

1.  Masteb  and  Skbvabt  ^s>266(])— iNJtncT— 
Action— BuBDKW  of  Pboof. 

In  an  action  brought  under  the  federal  Em- 
ployers' liability  Act  (Act  Cong.  AprU  22. 1908, 
c.  149,  36  Stat  66  [U.  S.  Comp.  St  1913,  fij 
8657-8666]),  plahitUf  assmnes  the  burden  of 
pleading  and  proving  that  at  the  time  of  injury 
he  was  engaged  in  mteratato  commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (t  877,  894;  Dec  Dig.  «=» 
266(1).] 

2.  CouBTS  4=>97(6)  —  Dboibiors  of  Unitsd 
States  Supbeuk  Coubt— Intebstatk  Com- 

MEBCE. 

The  decisions  of  the  United  States  Supreme 
0>urt  are  oondnaiTe  upon  state  eourta  as  to 
what  is  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Courta,  C!ent 
Dig.   f  832;    Dec.  Dig.   «s>97(6).] 

3.  ComcEBCE  9=927- Intebstatk  (Toiocebcx— 

BMPLOTiaNT. 

In  action  under  federal  Employers'  LisMllty 
Act  whether  pUintilTs  injury  was  incurred 
while  he  was  engaged  in  interstate  commerce 
depends  on  the  nature  of  the  work  being  done 
by  him  at  the  time  when  injured,  and  not  ei- 
ther immediately  before  or  unmediately  tbere- 
aftar. 

[Ed.  Note.— For  other  cases,  see  CSommerce, 
Cent  Dig.  I  26;    Dec.  Dig.  «=>27.] 

4.  CoKMEBCB  9=927— "Intebstatk  Coickkbck" 

— ElCPI.OTiaNT. 

Where  a  brakeman  who  was  a  member  of  a 
train  crew  engaged  Indfserimiiiately  in  hsndHnc 
interstate  and  Intrastate  freight  was  injurea 
while  going  from  his  caboose,  which  was  await- 
ing assignment,  to  the  yard  office  for  supiilies 
for  the  caboose  when  it  should  be  otlled  into 
service,  he  was  not  then  employed  in  "interstate 
commerce";  it  being  immaterial  that  his  work 
had  to  do  with  interstate  commerce  to  a  great- 
er extent  than  purely  local  shipments. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  26;    Dec  Dig.  ^s>27. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Interstate  Commerce.] 

6.  EVISBNOB  «=936-^UDI0IAI.   NoTio— SrAT- 
UTES   OF   ANOTHKB   STATK. 

The  courte  of  Montana  do  not  take  jndidal 
notice  of  the  statute  law  of  a  sister  state. 

[Ed.  Note.— For  other  cases,  see  Svidenoe, 
Cent  Dig.  U  36,  61;   Dec  Dig.  «=936.] 

Appeal  from  Dlatrict  Ooort,  Stiver  Bow 
County ;  X  B.  McClaman,  Judge. 

Action  by  J.  H.  McBaln  against  the  North- 
em  Pacific  Railway  0<nnpany.  From  a  Jodg- 
ment  for  plaintiff  and  from  ordw  denyinc 
it  a  new  trial,  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Onnn,  Rasch  ft  Hall,  of  Helena,  for  appel- 
lant Ed  Fltzpatrlck  and  Q.  L.  l^ler,  both  of 
Butte,  for  respondent 

HOLLOWAY,  X  The  plaintiff  recovered  a 
Judgment  In  tbe  district  court  of  Sllvor  Bow 
county,  and  the  defendant  appealed  there- 
from, and  from  an  order  denying  It  a  new 
trial. 

The  facts  disclosed  by  the  record  and  per- 
tinent here  are  that  on  October  16,  1912, 
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plaintiff  wan  employed  by  the  defenSant 
as  a  brakeman  on  the  Pasooe  dlvlglon  ol 
tbe  road  in  the  state  ot  Wafihington,  and  was 
at  the  cfty  of  BUensbnrg;  Waah.  The  train 
crew  of  which  he  waa  a  member  engaged  In- 
discriminately In  handling  interstate  and 
Intrastate  /ahlpments  of  freight  At  the 
time  of  his  Injury  plaintiff  was  going  from 
his  caboose  to  the  yard  office  to  present  a 
requisition  for  supplies  needed  upon  the  ca- 
boose whenever  it  should  be  called  into 
service.  He  started  to  make  the  trip  on  foot, 
but,  a  train  from  the  west  passing  by,  he 
boarded  the  locomotlTe,  and  wbile  riding 
on  it  was  injured.  He  had  completed  his 
prevlons  run  some  hours  before,  and  antic- 
ipated that  he  would  be  again  called  into 
service  soon  after  noon  on  the  16th,  but 
whether  to  handle  Interstate  or  purely  local 
freight  he  had  no  means  of  knowing,  as  he 
bad  not  been  called  fOr  dnty^  bis  train 
had  not  been  made  up,  and  his  caboose  was 
on  a  siding  in  the  yard  awaiting  assignment. 

[1-8]  The  action  was  brought  under  the 
federal  Bmptoyers'  lilablUty  Act  (35  Stat  at 
Large,  66),  and  plaintiff  assumed  the  burden 
of  pleading  and  proving  that  at  the  time  he 
was  injured  he  was  engaged  in  Interstate 
commerce.  The  allegation  of  his  complaint 
is  sufficient,  but  does  his  proof  sustain  It? 
The  record  presents  a  federal  question,  and 
the  decisions  of  the  United  States  Supreme 
Court  upon  it  are  conclusive  upon  this  court. 
Under  a  state  of  facts  substantially  identical 
with  the  facts  before  us,  that  court  held  that 
It  is  Immaterial  that  the  injured  party  may 
have  been  engaged  in  interstate  commerce 
immediately  before  he  was  Injured,  or  that 
immediately  after  completing  bis  then  pres- 
ent task  he  would  again  engage  in  inter- 
state commerce,  and  said: 

"The  true  test  Is  the  nature  of  the  work  be- 
ing done  at  the  time  of  the  injury."  Illinois 
Cent  K.  R.  Co.  v.  Behrens,  238  U.  S.  473,  34 
S^.  Ct  648,  68  L.  Ed.  1051,  Ann.  Gas.  19140, 

Applying  that  test  to  the  facts  presented 
here,  and  it  la  apparent  at  once  that  plaintiff 
lias  failed  to  make  out  his  case  under  the 
federal  statute.  The  character  of  the  sup- 
plies he  sought  furnishes  no  index  to  his  em- 
ployment The  fuses,  torpedoes,  and  waste 
were  necessary  supplies  for  his  caboose, 
whether  it  would  be  employed  in  interstate 
or  Intrastate  commerce,  and  at  the  time  of 
bis  Injury  It  was  impossible  to  determine 
the  character  of  his  next  assignment,  for  he 
bad  not  then  been  called  to  duty;  the  train 
to  which  his  caboose  would  be  attached  had 
not  then  been  made  up,  and  the  caboose  had 
not  been  assigned. 

[4,  5]  Under  the  interpretation  placed  upon 
this  statute  by  the  Supreme  Court  of  the 
United  States,  it  is  of  no  consequence  that 
the  work  performed  by  plaintiff  had  to  do 
with  Interstate  commerce  to  a  much  greater 
extent  than  with  purely  local  shipments.    The 


Congress 'doubtless  had  authority,  under  the 
commerce  clause  of  the  Constitution,  to  im- 
pose upon  a  carrier  engaged  in  both  inter- 
state and  intrastate  traffic  liability  fOr  an 
injury  sustained  by  Its  employ^  In  the  course 
of  its  general  work,  whether  the  "particular 
service  being  performed  at  the  time  of  the 
Injury,  Isolatedly  considered,  was  in  inter- 
state or  Intrastate  commerce"  (B^rens  Case, 
above) ;  but  Congress  did  not  see  fit  to  ex- 
ercise its  authority  to  that  extent.  The  act 
in  question  provides: 

"That  every  common  carrier  by  railroad  while 
engaging  in  commerce  between  any  of  the  sev- 
eral states  •  •  •  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he.  is  em- 
ployed by  such  carrier  m  such  commerce,"  etc. 

In  further  consideration  of  this  feature 
of  the  statute  the  court  In  the  case  above 
said: 

"Giving  to  the  words  'suffering  injury  while 
he  is  employed  by  such  carrier  in  such  rnm- 
merce'  their  natural  meaning,  as  we  think  must 
be  done,  it  is  clear  that  Congress  intended  to 
confine  its  action^  to  injuries  occurring  when 
the  particular  se'rvice  in  whidi  the  employe 
is  engaged  is  a  part  of  interstate  commerce." 

At  the  time  he  was  Injured,  plaintiff  was 
not  engaged  in  Interstate  conmierce  within 
the  meaning  of  the  federal  Employers'  Lia- 
bility Act  as  construed  by  the  highest  court 
of  the  land.  Alexander  v.  Great  N.  By.  Co., 
51  Mont  565,  154  Pac.  dl4.  'Whether  be 
Qould  have  succeeded  under  the  statutes  of 
Washington  even  though  he  failed  to  make 
out  bis  case  under  the  federal  act  does  not 
appear.  The  statutes  of  Washington  are  not 
pleaded  or  relied  upon.  Plaintiff  chose  to 
sue  in  the  courts  of  this  state  Instead  of  the 
courts  of  the  state  where  his  Injury  occurred, 
and  we  cannot  take  Judicial  notice  of  the 
statute  law  of  a  sister  state. 

For  the  reason  given,  the  Judgment  and 
order  are  reversed,  and  the  cause  is  remand- 
ed to  the  district  court,  with  directions  to 
enter  Judgment  for  the  defendant 

SANNEK,  J.,  concurs.  BKANTLT,  0.  J., 
being  absent,  takes  no  part  in  the  foregoing 
decision. 


STATB  V.  BUSSEIJi.     (No.  8682.) 

(Supreme  Court  of  Montana.     Oct  23,  1916.) 

1.  Cbiminai.  Law  «S91186(4)  —  Appkal  — 
Revkbsal— TssmioNT  Tkchricaixy  Irad- 

XISSIBLB. 

In  trial  for  unlawful  taking  of  fish,  testi- 
mony of  a  witness  for  the  state  that  he  was 
prompted  to  make  report  to  the  warden  because 
certam  "boys  told  me  that  some  one  down  the 
river  was  killing  fish,"  being  wholly  immaterial 
and  not  conceivably  prejudicial  to  any  sub- 
Btantiai  right  of  defendant,  was,  although  hear- 
say, no  ground  for  reversal  under  Sev.  Codes,  U 
9415,  &k8. 

[Ed.   Kote.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  f  3215;   Dec.  Dig.  «=>1186(4).l 
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2.  CRtinNAi,  Law  «s»74ia),  742a)— Tbiait- 

PbOVIKCS  or  OOTJRT  AND  JUKY— CBKOIBIUTT 
AND  WBIOHT  OF  EVIDENCE. 

The  jurors  are  the  judges  of  the  credibility 
of  witnesses  and  of  the  weight  to  be  given  to 
their  testimony. 

[Ed.  Note. — For  other  cases,,  see  Criminal 
Law,  Cent.  Dig.  §1  1706,  1713.  1719,  1727, 
1728;  Dec.  Dig;  <S=s>74ia).  742(1).] 

3.  Fi3H  «=3l5  —  UWLA.WFUI.  Taxing  —  Evi- 
dence—Sufficibnoy. 

In  trial  for  unlawfully  taking  fish  from  a 
stream,  prohibited  by  Laws  1013,  c.  70,  i  2,  evi- 
dence that  accused  deposited  in  a  river  fishber- 
ries  ground  up  with  meat  which  were  eaten  by 
the  ngh  and,  while  the  fish  were  stupefied  there- 
by, one  at  least  was  taken  by  accused  from  the 
nver  with  a  landing  net,  supported  finding  of 
guilt 

[Ed.  Note. — For  other  cases,  see  Fish,  Cent 
Dig.  a  27-30;   Dec.  Dig.  «S=16.] 

Appeal  from  District  Court,  Ravalli  Coun- 
ty ;  R.  Lee  McCnUoch,  Judge. 

John  A.  Russell  was  convicted  of  a  mis- 
demeanor, and  appeals.  From  the  Judgmmt 
and  from  an  order  denying  him  a  new  trial, 
he  appeals.    Affirmed. 

Harry  Parsons,  of  Mlssonla,  for  appellant 
J.  B.  Polndezter,  Atty.  Gen.,  tor  the  State. 

HOLLOWAI,  J.  This  appellant  was  con- 
victed of  a  misdemeanor  In  a  JuBtlce  of  the 
peace  court  He  appealed  to  the  district 
court,  where  he  was  again  found  guilty,  and 
now  appeals  from  the  judgment  and  from  aji 
order  denyiug  him  a  new  trlaL 

1.  An  attack  Is  made  upon  the  complaint, 
but  we  think  it  is  sufficient  to  charge  the  un- 
lawful taking  of  fish  from  a  stream  of  this 
state,  as  that  ottense  is  defined  by  section  2, 
c.  70,  Laws  of  1013.  It  appears  also  to  meet 
the  requirements  of  section  8032  Revised 
Codes. 

[112.  Complaint  is  made  that  the  trial 
court  admitted  certain  hearsay  evidence.  In 
explanation  of  his  act  in  making  a  report  to 


a  depoty  game  warden,  a  wttness  for  the 
state  testlfled  that  he  was  prompted  to  do  so 
because  "the  'Wlagner  boys  told  me  that  some 
one  down  the  river  was  MiHng  flsh."  This 
explanatory  evidence  was  hearsay,  but  It 
was  brought  out  by  a  preliminary  Question, 
was  wholly  immaterial,  and  it  is  inconceiva- 
ble that  any  substantial  right  of  the  defend- 
ant was  prejudiced  by  it  Under  these  dr- 
oumstances,  the  Judgment  cannot  be  reversed 
on  that  ground  alone.  Rev.  Codes,  {f  0415, 
9548;  State  v.  Creau,  43  Mont  47,  114  Paa 
603,  Ann.  Cas.  10120,  424. 

12,  3]  3.  The  other  specifications  of  error 
call  in  question  the  sufficiency  of  the  evi- 
dence In  view  <rf  the  court's  instruction  Na 
3.  That  Instruction  imposed  upon  the  pros- 
ecution a  greater  burden  than  the  drcumr 
stances  of  the  case  warranted;  but,  even 
so,  the  only  fair  deduction  from  the  evidence 
produced  by  the  state  is  that  appellant  de- 
posited in  the  Bitter  Root  rivcar,  in  RavalU 
county,  flshberries  groond  ap  wltb  meat 
which  were  eaten  by  the  flsh,  with  the  result 
that  they  were  stupefied  and  rendered  easy 
prey ;  that  while  in  that  condition  appellant, 
by  means  of  a  landing  net,  took  from  0ie 
river  at  least  one  of  these  flsh.  If  the  jury 
had  believed  the  evidence  offered  by  the  de- 
fense, a  different  verdict  would  have  been 
required ;  but  the  Jurors  were  the  judges  of 
the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  their  testimony.  The 
only  concluslMi  from  the  verdict  is  that  no 
credence  whatever  was  given  to  the  story 
told  by  appellant  and  his  companions.  There 
is  evidence  in  the  record  to  justify  the  veii> 
diet,  and  we  shall  not  interfere. 

The  judgment  and  order  are  alBrmed. 

Affirmed. 

SANNER,  J.,  concurs.  Mr.  Chief  Justice 
BRANTLY,  being  absent,  takes  no  part  In 
the  foregoing  decision. 


CisFor  otbar  casei  lee  tsma  topic  and  KBT-NUUBBR  la  all  Kay-Number«d  DisMU  and  IndaxM 


Digitized  by 


Google 


CbL) 


BAN  DIBOO  COUNTT  T.  UTT 


657 


SAN  DIEGO  COUNTT  t.  UTT  tt  aL 
(L.  A.  8688.) 

(Sapreme  Oonrt  of  Oalifomia.    Oct  18,  101S.) 

1.  Pleadinq  «=»37—Avsbmknt8— Facts  Not 

AVEBRED. 

A   pleading  cannot  be  aided  by  reason  of 
facta  not  avwred. 

[Ed.  Note.— For  other  caaee,  aee  Pleading, 
Cent.  Dig.  f|  87,  88 ;   Dec.  Dig.  «=>37.] 

2.  PUBADINO     «=>8(ltS>    —    CON0I.T7SIOIIB     OF 

Pleadeb— Fbatjd. 
Fraud  cannot  be  charged  eplthetically,  but 
the  facte  showing  the  fraud,  and  not  a  mere 
conclusion,  mast  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  J  28%;   Dec.  Dig.  (tssSdiS).] 

8.  DiSTBioT  AND  Pbobkcctxno  Attobnkts  ^=9 

10  —  AOTIORS  ASAINST  COUNTT  OrFIOEBS  — 

Fraud— CoMPi:.AiwT—STnnciENCT. 
A  complaint  alleged  that  defendant,  the  as- 
sistant district  attorney  of  a  coonty,  who  oocn- 
pied  a  position  of  trust  and  confidence,  and 
whose  duty  it  was  to  represent  the  interest  of  the 
county  in  all  matters  pertaining  to  easements  or 
rights  of  way  and  for  the  constraction  of  high- 
ways and  in  contracts  between  individuals  and 
corporations  dealing  with  or  conveying  to  the 
county  easements  over  their  lands,  induced  the 
highway  commissioners  ef  the  county  to  change 
the  route  of  a  road  for  which  bonds  had  been 
voted,  so  that  it  crossed  a  ranch  owned  by  a  cor- 
poration in  which  defendant  was  interested  at  a 
different  place,  and  that  be  induced  the  commis- 
sioners, in  consideration  of  receiving  a  grant  of 
a  right  of  way,  to  fence  the  right  of  way ;  the 
cost  of  the  fencing  greatly  exceeding  the  value  of 
the  land  convey^.  There  were  general  aver- 
ments of  fraud.  Under  Laws  1907,  p.  666,  the 
highway  commission,  consisting  of  three  mem- 
bers, required  to  give  bonds  for  the  faithful  per- 
formance of  their  duties,  was  required  to  prepare 
•pecificatioDB  and  plans  for  the  highway,  which 
were  to  be  submitted  with  recommendations  to 
the  board  of  snpervisors,  who  might  either  adopt 
or  reject  tbem.  The  supervisors  were  author- 
ized, on  recommendation  of  the  commission,  to 
cause  any  highway  to  be  widened,  straightened, 
or  altered.  HeU,  that,  as  the  district  attorney 
was  the  legal  adviser  of  the  board  of  supervisors, 
and  there  was  no  averment  of  fraud  on  his  part 
or  on  the  part  of  the  highway  commission  or 
supervisors,  the  complaint  did  not  state  a  cause 
of  action  for  the  fraud  of  defendant  authorising 
the  county  to  recover  the  difference  between  the 
value  of  the  highway  and  the  fences  erected. 

(Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  |  38;  Dec 
Dig.  «=9lO.] 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  Cotmty;  W.  B.  Quy,  Judge. 

Action  by  the  County  of  San  Diego  against 
Lewis  J.  Utt  and  another.  From  a  Judgment 
sustaining  a  general  demurrer  to  the  com- 
plaint, plalntUf  appeals.    Affirmed. 

H.  S.  Uttey,  Dlst  Atty.,  of  San  Diego 
(James  O'Keefe  and  E.  L.  Darin,  both  of  San 
Diego,  of  counsel),  for  appellant.  Lewis  J. 
Utt,  of  San  Diego,  for  respondents. 

BENSHAW,  J.  The  complaint  herein 
sought  to  charge  a  breach  of  trust  upon  the 
part  of  the  defendant  Utt,  resulting  In  Injury, 
to  the  plaintiff  and  In  advantage  to  defend- 


ant Utt,  as  a  stockholder  In  the  Utt  Invest- 
ment Company,  defendant.  The  breach  of 
trust  charged  was  the  asserted  fraudulent 
efforts  of  defendant  Utt,  resulting  In  success, 
whereby  the  plaintiff  was  induced  to  enter 
Into  a  contract  with  the  Utt  Investment  Com- 
pany, by  which  the  defendant  investment 
company  conveyed  to  the  county  a  certain 
strip  of  land  as  and  for  a  main  highway, 
which  land  it  is  asserted  was  worth  but  $260. 
In  return  lor  this  the  plaintiff  agreed  to 
fence  and  did  fence  the  line  of  this  highway, 
at  an  expense  of  $1,000.  A  decree  was 
sought  declaring  the  contract  to  be  void  ab 
initio  and  awarding  the  plaintiff  a  large  sum 
as  damages.  A  motion  to  strike  out  certain 
paragraphs  of  the  complaint  was  made  and 
granted.  Thereafter  a  general  demurrer  to 
the  complaint  was  sustained,  and  plaintiff, 
refusing  to  amend,  has  appealed  from  the 
Judgment  which  followed. 

It  first  complains  of  the  courfs  ruling  in 
striking  out  portions  of  the  complaint  This 
consideration  may  be  addressed  to  the  com- 
plaint as  it  originally  stood;  for.  If  the  orig- 
inal complaint  did  not  state  a  cause  of  ac^ 
tlon,  the  court's  ruling  In  striking  out  por- 
tions of  It  need  not  be  reviewed.  The  essen- 
tial allegations  are: 

That  the  defendant  Utt  Investment  Com- 
pany, a  corporation,  owned  a  ranch  known  as 
Agua  Tibia  ranch,  situated  some  70  miles 
from  the  city  of  San  Diego.  The  capital 
stock  of  the  corporation  "was  distributed 
amongst  the  said  defendant  Lewis  J.  Utt  and 
his  relatives,  and  Is  still  held  by  them."  De- 
fendant Utt  at  all  the  times  mentioned  was 
the  duly  appointed,  qualified,  and  acting  as- 
sistant district  attorney  of  the  county  of  San 
Diego.  As  such  officer  he  occupied  a  position 
of  trust  and  confidence  in  his  dealings  with 
the  county.  Amongst  his  duties  was  to  rep- 
resent the  interests  of  the  county  "in  all  mat- 
ters pertaining  to  the  county  in  all  easements 
or  rights  of  way  for  the  construction  of  high- 
ways, •  •  •  and  in  all  contracts  had  be- 
tween Individuals  and  corporations  dealing 
with  or  conveying  to  the  said  county  of  San 
Diego  easements  over  their  lands  for  the  con- 
struction of  said  public  highways." 

The  county  of  San  Diego  had  voted  bonds 
in  the  sum  of  $1,250,000  for  the  construction 
of  public  highways  In  the  county,  "according 
to  the  report  of  the  highway  commissioners 
appointed  by  the  board  of  supervisors  of  the 
county  of  San  Diego  to  lay  out  main  public 
highways  In  the  said  county."  As  a  part  of 
this  system  there  was  projected  "a  main  pub- 
lic highway  running  through  the  said  ranch 
and  over  and  along  the  old  road  theretofore 
and  for  many  years  prior  thereto  used  as  a 
public  highway."  "At  the  Instance  and  re- 
quest of  Utt  the  route  prescribed  In  the  re- 
port to  the  highway  commissioners  was 
changed  and  altered  so  that  the  same,  In- 
stead of  running  about  a  mile  and  a  half  or 
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two  miles  south  of  the  house  of  said  defend- 
ants on  the  Agua  Tibia  Ranch,  was  moved 
to  within  a  distance  of  approximately  a  quar- 
ter of  a  mile  of  said  house,  which  change 
necessitated  the  building  and  construction  of 
about  four  miles  more  road  than  would  have 
been  necessary  had  the  preliminary  route  se- 
lected and  designated  by  the  highway  com- 
missioners been  followed.  That  In  the  build- 
ing and  construction  of  the  new  route  so 
changed  at  the  Instance  and  request  of  the 
said  defendant  Lewis  J.  ITtt,  as  aforesaid,  It 
was  necessary  to  build  and  construct  certain 
bridges  at  a  cost  to  the  county  of  San  Diego 
of  the  sum  of  $2,000,  or  thereabouts,  which 
bridges  would  hare  been  unnecessary  had  the 
said  old  line  been  followed,  as  was  Intended 
by  the  highway  commissioners  appointed  to 
lay  out  the  route  of  roads  to  be  built  and 
constructed  pursuant  to  the  provisions  of  the 
statute,  under  which  said  bonds  were  voted, 
and  which  bridges  so  constructed  were  of 
great  use  and  benefit  to  the  said  defendant 
and  Improved  and  benefited  lands  of  said  de- 
fendants, and  rendered  the  same  more  valu- 
able. That  the  said  highway  commissioners. 
Intended  to  Improve  the  old  road  so  running 
through  the  said  Agua  Tibia  ranch  as  a  part 
of  the  main  public  highways  to  be  construct- 
ed under  the  said  bond  election,  and  not  to 
lay  out  or  build  a  new  road  through  the  said 
Agua  Tibia  ranch,  and  not  acquire  any  new 
right  of  way  through  said  ranch  of  defend- 
ant" While  defendant  Utt  was  acting  In  his 
oflldal  capacity  as  assistant  district  attorney 
of  the  county,  and  while  he  was  acting  as 
coimsel  for  and  representing  the  interests  of 
the  county  "in  the  matter  of  any  change  of 
routes  of  highways  to  be  built  pursuant  to 
said  bond  election,  and  while  the  said  de- 
fendant Lewis  J.  Utt,  was  a  member  of  and 
acting  as  counsel  and  agent  for  the  said  Utt 
Investment  Company,  he,  the  said  defendant 
Lewis  J.  Utt,  prepared  a  contract  and  procur- 
ed the  same  to  be  executed,  to  which  contract 
the  said  county  of  San  Diego  and  the  Utt 
Investment  Company  were  parties,  whereby 
it  was  agreed  and  provided  that  the  new 
public  highway"  should  be  built  along  the 
new  route.  The  Utt  I<ivestment  Company 
agreed  to  convey  to  the  county  of  San  Diego 
the  necessary  land  for  a  right  of  way.  It  did 
so,  and  conveyed  13.2  acres  of  land,  of  the 
value  of  $260  and  no  more.  The  contract 
further  provided  that  the  county  should  build 
a  hog  wire  fence,  two  cattle  passes,  and  one 
hogway  for  the  transportation  of  stock  on 
the  lands  of  the  Utt  Investment  Company 
across  the  highway.  The  county  did  this, 
at  an  actual  cost  of  $1,000,  and  "by  reason  of 
the  change  of  said  route  the  cost  of  the  new 
bridges  rendered  necessary  thereby  was  the 
sum  of  $2,000  or  thereabouts."  That  at  the 
time  of  the  execution  of  this  agreement  the 
cost  and  value  of  the  Improvements  agreed  to 
be  erected  by  the  county  "were  not  known  to 
the  said  county  of  San  Diego,  nor  to  the  board 


of  supervisors  (hereof,  nor  to  any  officer  or 
person  authorized  to  represent  the  said  coun- 
ty of  San  Diego  other  than  the  said  defend- 
ant, said  Lewis  J.  Utt,"  and  the  same  allega* 
tion  is  made  touching  the  cost  of  the  con- 
struction of  the  bridges.  "That  the  said 
county  of  San  Diego,  at  the  time  of  the  mak- 
ing of  said  contract  herebef  ore  alleged,  was 
Induced  in  the  making  of  the  said  contract 
by  the  fraud  of  the  said  defendant  Lewis  J. 
Utt,  and  that  the  execution  of  the  said  con- 
tract on  the  part  of  the  said  Utt  Investment 
Company  and  the  said  Lewis  J.  Utt  was  a 
fraud  on  the  said  county  of  San  Diego,  and 
the  said  action  on  the  part  of  the  said  Lewis 
J.  Utt  in  the  making  and  executing  of  the 
said  contract  was  a  breach  of  the  trust  rela- 
tion then  existing  between  the  said  Lewis  J. 
Utt  and  the  said  county  of  San  Diego." 

The  defendant  Utt  knew  that  the  land 
which  the  Utt  Investment  Company  convey- 
ed to  the  county  of  San  Diego  was  of  no 
greater  value  than  $260,  and  knew  that  the 
reasonable  value  of  the  fencing  constructed 
In  pursuance  of  the  agreement  was  $1,000, 
and  "he  fraudulently,  and  in  breach  of  his 
duty,  and  In  violation  of  said  trust  relation 
to  and  with  the  said  county  of  San  Diego, 
caused  and  procured  the  said  contract  to  be 
executed  by  and  between  the  said  Utt  In- 
vestment  Company  and  the  said  county  of 
San  Diego."  The  Utt  Investment  Company 
executed  and  delivered  to  the  county  of  San 
Diego  its  deed  for  the  lands  for  a  highway, 
"and  caused  said  easement  to  be  recorded." 
"The  benefits  accruing  to  said  lands  belonging 
to  said  defendants  were  and  are  of  the  rea- 
sonable value  of  $7,500,  and  no  damage  has 
accrued  or  will  accrue  to  said  lands  of  said 
defendants  because  of  the  construction  of 
said  highway."  In  doing  these  things  "de- 
fendant took  advantage  of  bis  official  position 
as  such  assistant  district  attorney,  and  took 
advantage  of  the  confidential  relationship 
which  existed  between  him  and  the  said 
county  of  San  Diego,  and  thereby  did  fraud- 
ulently, willfully,  and  deceitfully,  and  In  vio- 
lation of  said  confidential  relationship,  and 
of  the  trust  so  existing  between  said  county 
of  San  Diego  and  himself  as  such  assistant 
district  attorney,  cause  and  procure  the 
county  of  San  Diego  to  expend  in  the  building 
and  construction  of  said  improvements"  the 
sum  of  $3,000.  The  contract  with  the  coon- 
ty  of  San  Diego  "was  executed  without  au- 
thority of  law,"  and  is  "against  public  poll- 
cy  and  void.  The  said  county  of  San  Diego 
has  no  authority,  right,  or  power  to  eater 
into  said  agreement,  nor  to  construct  or 
build  the  said  Improvements." 

For  the  understanding  of  the  allegations  of 
tUs  complaint  something  first  most  be  said 
of  a  matter  treated  lightly  therein — the  du- 
ties and  powers  of  the  highway  commiasion 
and  of  the  supervisors  of  the  county  In  tlte 
matter  of  the  construction  of  the  main  high- 
ways for  which  the  bonds  were  voted  and 
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sold.    Ibis  win  be  found  In  the  statntea  of 
1907  at  page  666: 

"Said  highway  commiasion  shall  consist  of 
three  members,  who  shall  be,  •  •  •  especial- 
ly qualified  to  have  charge  of  the  improvement  of 
highways,  •  *  .  *  shall  stve  a  bond  for  the 
faithful  performance  of  hu  dntiea."    Section  2. 

Wben  the  bonds  bave  been  sold  the  oom- 
mlsslon  proceeds  to  prepare  detailed  spedfl- 
cations,  plans,  and  profiles  for  the  work  to 
be  done,  with  power  to  hire  assistance  to  this 
end,  and  when  this  work  is  done  they  present 
tb^  qtedfications,  plans,  and  profiles  with 
their  recommendations  to  the  b«i>ard  of  sn- 
pervlsors,  who  either  adopt  or  reject  them. 
If  the  board  adopts,  contracts  are  called  for 
after  advertisement,  and  the  board  may  re- 
ject any  or  all  bids.  The  commission,  with 
the  consent  of  the  supervisors,  hires  "all  nec- 
essary engineers,  inspectors,  and  superintend- 
ents to  supervise  the  performance  of  said 
contract,  or  to  have  charge  of  the  doing  of 
said  work  without  contracL"  Section  9. 
Whenever  the  highway  commission  shall 
deem  It  necessary,  the  supervisors  may,  on  Its 
recommendation,  "cause  any  highway  they 
propose  to  Improve  to  be  widened,  straight- 
ened or  altered,  and  for  that  purpose  they 
may  acquire  land  In  the  name  of  the  county 
by  donation  or  purchase,  and  may  order  the 
condemnation."    Section  11. 

[1,2]  With  this  statement  of  the  law  be- 
fore us,  we  are  prepared  to  consider  the  ma- 
teriality and  sufficiency  of  the  averments  of 
the  complaint  Before  doing  so,  however,  it 
becomes  necessary  to  remind  the  district  at- 
torney that  tbft  power  of  this  court  in  deal- 
ing with  the  sufficiency  of  a  complaint  Is  lim- 
ited to  the  facts  pleaded  In  the  complaint, 
and,  however  Interesting  or  however  valua- 
ble may  be  his  statements  of  fact  de  hors  the 
record,  it  can  only  be  said  concemlog  them 
that,  if  they  were  material  to  the  charge^ 
they  should  have  found  their  place  In  the 
complaint,  and  if  not  found  In  the  complaint 
they  have  no  place  In  his  brief.  Also  it  may 
be  added  that  If  It  were  enough  to  charge 
fraud  eplthetlcally  the.  complaint  undoubted- 
ly Is  adequate.  But  the  test  of  its  sufficiency 
rests,  not  upon  its  epithets,  but  upon  its 
facts. 

[3]  What,  then,  are  the  facts  which  either 
distinctly  appear  by  averment,  or,  being  mat- 
ters of  law,  must  so  far  as  the  pleading  is 
concerned  be  taken  as  true  against  the  plead- 
er. They  may  be  summarized:  The  defend- 
ant Utt.  was  assistant  district  attorney  of 
the  county,  and  was  in  his  official  capacity 
the  legal  adviser  of  the  highway  commission. 
This  commission  was  composed  of  men  es- 
pecially qnallfled  to  have  charge  of  the  de- 
veloinnent  of  the  highways.  At  the  sugges- 
tion of  the  assistant  district  attorney  they 
made  a  change  in  the  route  of  one  of  the 
highways.  This  they  had  the  power  to  do. 
Under  the  arrangement,  agreement,  and  con- 
tract to  this  effect,  the  defendant  Utt  was 
to  secure  the  conveyance  of  some  IB  acres 


of  land  as  a  route  for  the  highway.  This  he 
did.  The  highway  commissioners,  sabject  to 
the  approval  of  the  supervisors,  were  te 
build  a  fence  along  the  Une  of  the  highway. 
The  Talue  of  the  land  conveyed  was  $260, 
while  the  cost  of  the  fence  was  $1,000.  Paus- 
ing here.  It  la  to  be  noted  tliat  no  reflection 
in  this  pleading  Is  cast  upon  the  highway 
commissioners.  Tet,  if  there  is  any  founda- 
tion for  the  charge  of  fraud  against  defend- 
ant Utt,  his  evil  machinations  could  have 
been  accomplished  only  because  the  highway 
commission  Itself  deliberately  Joined  with 
him  in  the  fraud,  or  else  because  the  mem- 
bers of  the  commission  were  utterly  Incompe- 
tent to  fill  their  positions.  Neither  of  these 
tUngs  Is  charged,  nor  are  the  members  or 
their  bondsmen  made  defendants,  and  It  is  a 
necessary  inference^  therefore,  that  these 
highway  commissioners  were  both  upright 
and  competent,  and,  with  knowledge  of  all 
these  mutters,  agreed  to  the  contract,  and  did 
not  find  in  it  the  disparity  in  values  here  al- 
leged, or  that,  if  there  were  such  a  disparity  ■ 
in  values,  the  public  Interests,  for  other 
reasons  (as  the  delay  and  expense  and  uncer- 
tainty of  condemnation),  made  the  contract 
desirable.  But  this  is  not  alL  The  highway 
commission,  under  Its  powers,  does  nothing 
more  than  report  to  the  supervisors.  They 
in  turn,  with  expert  advice  and  legal  assist- 
ance, adopt  or  reject  these  plans  and  con- 
tracta  Since  it  is  charged  that  the  work 
under  this  agreement,  which  up  to  this  time 
was  purely  executory,  was  performed.  It  is  an 
unescapable  conclusion  that  the  Bupervlsors 
did  so  approve.  It  is  not  charged  that  de- 
fendant Utt  deceived  the  supervisors.  It 
is  not  even  charged  that  he  advised  them,  and 
their  legal  adviser  was  the  district  attorney 
himself.  Presumptively  the  latter  advised 
them.  We  have  therefore  a  second  review 
of  the  equities  of  this  contract  and  the  ade- 
quacy of  its  consideration  by  a  second  dis- 
cerning board,  which  body  approved  this  con- 
tract But  the  only  way  this  is  met  is  by 
an  averment  of  ignorance  upon  the  part  of 
the  supervisors  and  other  county  officials  of 
a  knowledge  which  In  the  i)erformance  of 
their  duties  they  were  bound  to  possess.  Nor 
Is  this  all.  For,  waiving  this  consideration, 
the  supervisors,  their  agents,  and  the  agents 
of  the  highway  commission,  could  not  have 
been  ignorant  of  the  cost  of  this  work  at  the 
time  when  they  were  about  to  enter  npon  the 
actual  construction  of  the  fence.  Here  was 
ample  opportunity  tor  withdrawal  and  rescis- 
sion ;  yet  there  is  no  withdrawal  nor  rescis- 
sion and  the  fence  is  constructed. 

What,  then,  does  this  complaint  amount  to? 
The  defendant  Utt  was  the  legal  adviser  of 
the  highway  commission,  composed*  of  up- 
right qualified  men;  they  agreed  to  a  change 
of  highway;  in  consideration  of  a  fence 
which  the  county  should  build  there  should 
be  conveyed  by  the  land  company,  in  which 
the  defendant  was  interested,  a  strip  of  land 
for  this  highway.    The  contract  to^that  ef- 
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feet  was  gnbmitted  to  and  approved  by  the 
commlsaioii  and  board  of  anperrlsors.  The 
county,  witb  fall  knowledge  of  tbe  cost  of  tbe 
consideration  which  was  to  pay  for  this  strip 
of  land,  paid  that  consideration  by  constmct- 
Ing  the  fence.  After  all  this  has  been  dme 
the  county  institutes  an  action  charging 
frand  because  of  an  asserted  disparity  be- 
tween tbe  value  of  the  land  and  the  cost  of 
the  fence.  In  so  doing  it  fails  to  implead  tbe 
highway  commissioners  and  tbe  board  of 
supervisors.  Tet  there  could  have  been  no 
fraud  excepting  through  their  gross  ignorance 
or  deliberate  design,  and  the  county  seeks  to 
exculpate  itself  upon  the  ground  that  its  of- 
ficers were  ignorant  of  that  which  it  was 
their  legal  duty  to  know.  True  it  is  that  it 
is  declared  that  the  county  of  San  Diego  was 
induced  to  execute  the  contract  by  the  fraud 
of  defendant  Utt,  but  no  fact  is  stated  show- 
ing bow,  in  what  way,  he  did  or  could  have 
so  induced  the  county  to  enter  into  it,  or 
could  have  caused  them  to  perform  it  after 
they  had  entered  into  it  An  abuse  of  con- 
fidence la  asserted,  but  It  is  accompanied  by 
no  single  averment  of  fact  showing  bow  de- 
fendant Utt — merely  the  legal  adviser  of  the 
commission — could  have  abused  its  confidence 
in  the  matter  of  land  values  and  added  cost 
of  construction,  knowledge  of  which  it  was 
their  especial  duty  to  have.  Kisling  v.  Shaw, 
33  Cal.  441,  91  Am.  Dec.  644.  Fraud  is  not 
to  be  inferred  even  when  epithetically  charg- 
ed, and,  saving  for  the  epithets,  there  Is  noth- 
ing in  this  complaint  that  militates  against 
the  uprightness  and  fair  dealing  of  the  de- 
fendant Utt  The  demurrer  was  therefore 
properly  sustained. 
The  Judgment  appealed  from  is  affirmed. 

We  concur:  LOBIOAN,  J.;  MELVIN,  J. 


WILLIAMS  V.  SOUTHEBN  PAO.  00. 
(Sac.  22400 

(Supreme  (3onrt  of  C!aIifomia.    Oct  14,  101&) 

1.  Masteb  and  Skbvant  «=9l37(4)  —  Ofkka- 
TioN  or  Trains— Cabs  Rxquibed. 

An  engineer  operating  a  train  on  tbe  rail- 
road right  of  way  at  the  usual  speed  and  with 
adequate  working  equipment  need  not  watch  for 
an  employ^  conversant  witb  the  tracks  and  the 
traffic,  and  his  duty  is  fulfilled  if,  on  the  dis- 
covery of  the  employe's  presence  on  the  tracks, 
he  adopts  reaaonaUe  precautions  to  avoid  in- 
juring him. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §j  268,  270,  274,  277,  278; 
Dec.  Dig.  <8=>137(4).] 

2.  Mastxb  and    Skbvant   4=9236(15)— Inju- 

BIBS  TO  PEBSON  on  TBACK  —  CoNTBIBUTOBT 
NBOU9KNCK. 

A  boy  17  years  old  employed  as  night  watdi- 
man  by  a  railroad  company  was  struck  by  a 
train  while  walking  with  bis  back  to  tbe  train 
along  a  track  with  whose  use  be  was  familiar, 
as  to  the  danger  of  which  use  he  had  been  wam- 
•d,  and  a*  to  which  danger  he  knew.    HeU,  thtX 


he  was  guilty  of  contributory  negBgenoe  as  a 
matter  of  law. 

[Ed.  Note.— For  other  caaea,  aee  Master  and 
Servant  Cent  Dig,  i  739;  Dec.  Dig.  «=» 
236(15).] 

8.  Masteb  and  Skbvant  «=>13— Regulation 

OF   BuPLOTliXNT  —  "MaWOFACTOBINQ,    MB- 

CHANIOAL,   OB  MBBOANTILC  ESTABLISHinXT, 

OB  OtHKB  PI.ACB  or  liABOB." 
St  1911,  pp.  282,  910,  Umiting  the  hoars  ot 
employment  of  minors  when  employed  lin  la- 
boring in  any  manu&cturing,  mechanical,  or 
mercantile  establishment  or  other  place  of  la- 
bor," to  nine  hours  a  day,  except  when  it  is 
necessary  to  make  repairs  to  prevent  the  inter- 
ruption of  the  ordinary  running  of  the  machin- 
ery, forbid  the  employment  of  minors  for  more 
than  nine  hours  a  day  in  manufacturing,  me- 
chanical, mercantile,  and  other  like  estanlisb- 
ments,  but  does  not  forbid  the  employment  by  a 
railroad  company  of  a  minor  as  watchman  to 
watch  a  tunnel  and  to  keep  suspicious  characters 
from  loitering  in  or  about  tbe  same. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  14;   Dee.  Dig.  «=»13.] 

4.  Mastkb  and  Skbvant  4s»18— Reotti.atioh 
or  EuPLoTinurr— HouBS. 

St  1911,  pp.  282,  910,  providing  that  no 
minor  under  IS  Bholl  be  employed  or  permitted 
to  work  between  10  o'clock  in  the  evening  and 
6  o'clock  in  the  morning,  forbids  the  employ- 
ment of  any  minor  nnder  18  in  any  occupation 
between  the  hours  of  10  p.  m.  and  5  a.  m. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  14;   Dec  Dig.  «=»13.] 

5.  Masteb  and  Sbbvant  «s9l8— REOULATiOii 
or  Emplotmbnt— Statutes— C0N8TBUC110N, 

A  statute  forbidding  the  employment  of  mi^ 
nors  for  more  than  a  given  number  of  hours  a 
day  or  during  certain  named  hours  is  enacted 
within  the  police  power  for  the  protection  of 
minors,  and  the  statute  U  violated  only  by  the 
illegal  time  of  employment  and  not  merely  by 
an  illegal  contract  of  emplovm^ent  when  under 
it  no  illegal  period  of  employment  baa  taken 
place. 

[Ed.  Note.— For  other  cases,  see  Mnster  and 
Servant  Ont  Dig.  i  14;    Dec.  Dig.  «=>13.] 

6.  Masteb  and   Bebvant  $=3356  —  Rxoula- 

TION   or  ElfPt.OTXXNT  —  BlATUTOBT   PBOVI- 

axoNB— Liabiutt. 
Under  the  provision  of  the  Workmen's  C!om- 
pensation  Act  (St  1911,  p.  796),  that  it  shaU  be 
conclusively  presumed  that  an  employ^  was  not 
gwilty  of  contributory  negligence  in  any  case 
where  the  violation  by  the  employer  of  any  stat- 
ute enacted  for  the  safety  of  employes  contribut- 
ed to  his  injury,  an  employer  who  has  violated 
a  statute  enacted  for  the  safety  of  his  employ^ 
is  deprived  of  the  defense  of  cuttributory  negli- 
gence only  where  the  violation  contributed  to 
an  injury,  and  where  an  injury  to  an  employe 
results  during  Qie  course  of  emtuoyment  under  a 
contract  forbidden  by  law  as  to  certain  of  its 
terms,  it  must  appear  that  the  doing  by  tbe  em- 
ploy£  of  the  act  forbidden  to  the  employer  con- 
tributed in  some  manner  to  his  injury,  to  de- 
feat the  defense  of  contributory  negligeoee. 
^[Ed.  Note.— For  other  cases,  see  Master  wad 
Servant,  Dec.  Dig.  «s»356.] 

7.  Mastkb  and  Sbbvant  «s»35e— Bkoi7I.ation 
OF  Emplotmbnt— Violation  bt  Emplotkb 
—Liabiutt. 

A  boy  under  18  years  was  employed  by  a 
railroad  company  as  watchman  from  12  o'clock 
noon  to  12  adock  midnight  in  violation  of  St. 
1911,  p.  282,  dedtaring  that  no  minor  under  IS 
shall  be  employed  or  permitted  to  work  between 
10  o'clock  p.  m.  and  6  o'clock  a.  m.  The  boy 
was  struck  by  a  train  about  9:30  p.  m.    Held, 
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that  the  -violation  by  the  railroad  company  of  the 
statute  did  not  in  any  way  contribute  to  the  ac- 
cident, and  it  was  not  deprived  by  Workmen's 
Compensation  Act  (St  1911,  p.  7»6)  of  the  de- 
fense of  contributory  negligence. 

[Ed.  Note.— For  other  coses,  see  Master  and 
Servant,  Dec.  Dig.  ^»356.] 

Department  2.  Appeal  from  Superior 
Court,  Stanislaus  County;  L.  WI.  Fulkerth, 
Judge. 

Action  by  Theodore  Williams'  against  the 
Southern  Padflc  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

George  F.  Buck,  of  Stockton,  for  appellant 
J.  W.  Hawkins  and  F.  O.  Hoover,  both  of 
Modesto,  for  respondent 

HENSHAW,  J.  This  action  was  brought 
by  Theodore  Williams  in  bis  own  behalf  and 
that  of  his  wife,  seeking  a  recovery  for  the 
death  of  their  son,  charged  to  have  been  oc- 
casioned by  the  negligence  of  the  defendant 
The  complaint  alleged  that  Glen  L.  WlUiams, 
the  Kon,  was  <m  the  8th  day  of  October  in  the 
employ  of  the  defendant  as  a  watchman  on 
Its  railroad  right  of  way  near  the  station  of 
Tormey  in  Contra  Costa  county,  OaL,  and 
that  he  had  been  employed  by  the  defendant 
for  some  time  prior  to  the  8th  day  of  Octo- 
ber; that  by  the  terms  of  bis  employment 
he  was  required  "to  work  and  be  on  duty  as 
Bucta  watchman  dally  from  12  o'clock  noon  to 
and  until  12  o'clock  midnight,"  and  that  he 
was  "employed  by  the  defendant  to  act  as 
snch  watchman  and  to  work  and  to  be  on 
duty  from  12  o'clock  noon  of  each  day  to  and 
until  12  o'clock  midnight  of  each  day";  that 
on  the  8th  day  of  October  Glen  WUliams 
was  17  years,  4  months,  and  20  days  of  age ; 
tbat  on  the  8th  day  of  October,  "while  said 
Glen  li.  Williams,  was  employed  by  said  de- 
fendant as  a  watchman,  as  aforesaid,  and 
while  the  said  Glen  U,  WUliams  was  on  duty 
as  such  watchman,  and  while  said  Glen  L. 
WilDams  was  regularly  pesformlng  his  dur 
ties  as  sudi  watchman,  he  was  struck  by  a 
train  operated  by  the  defendant,"  and  on 
tbe  following  day  died  of  the  injuries  thus 
sustained.  Plaintiff  alleged  "the  fact  to  be 
that  tbe  defendant  was  negligent  In  tbe  op- 
eration of  said  train  which  struck  said  Glen 
Lk  WiUlams  in  tbat  the  said  defendant  did 
not  warn  the  said  Glen  L.  Williams  of  the 
approach  of  said  train,  and  no  warning  bell 
or  whistle  was  sounded,  and  by  reason  of  the 
failure  of  the  defendant  to  so  warn  the  said 
Glen  Li.  Williams  and  to  sound  a  whistle  or 
to  sound  a  bell  the  said  Glen  L.  W|llllam& 
was  unable  and  did  not  observe  the  approach 
of  said  train,  and  was  ran  down  and  struck 
'  by  said  train,  and  died  as  a  result  of  the  in- 
juries received  thereby."  The  answer  ad- 
mitted that  Glen  L.  WUliams  was  on  the  8th 
day  of  October  In  the  employ  of  the  defend- 
ant a&-  a  watdunan  on  the  railroad  right  of 
way  of  defendant,  and  tbat  he  had  been  so 
employed  for  some  time  prior  to  the  8th  day 


of  October.  It  also  adntttted  that  "by  the 
terms  of  said  employment  Glen  I/.  Williams 
was  required  by  said  defendant  to  work  and 
be  on  duty  as  such  watdiman  daily  from 
12  o'clock  nooQ  to  and  untU  12  o'clock  mid- 
night," and  that  he  was  "employed  by  the 
defendant  to  act  as  such  watchman  and  to 
work  and  to  be  on  duty  from  12  o'clock  noon 
of  each  day  to  and  until  12  o'clock  midnight 
of  each  day."  The  answer  admitted  that 
Glen  li.  Williams  was  struck  by  a  train  op- 
erated by  defendant,  but  denied  that  at  the 
time  he  was  so  struck  he  was  acting  in  his 
employment  as  watchman,  and  denied  that 
when  he  was  so  struck  he  was  on  duty  as 
watchman,  and  denied  that  when  struck  he 
was  in  any  way  acting  in  the  service  of  or 
performing  any  service  for  the  defendant 
And  in  this  connection  the  answer  affirma- 
tively alleged  that  at  the  time  he  was  so 
struck  and  injured  he  had  left  his  place  of 
duty  as  such  watchman,  in  violation  of  the 
duties  of  his  employment  and  was  a  mere 
trespasser  npon  the  railroad  track  when, 
struck  by  the  train.  The  answer  further 
denied  the  allegations  of  negligence  in  the 
(iteration  of  the  train,  denied  all  negligence, 
and  averred  tbat  the  deceased  "was  struck 
by  said  train  by  reason  of  bis  own  careless- 
ness and  negligence  In  failing  to  Inform  him- , 
self  of  the  approach  of  defendant's  train  in 
time  to  step  from  defendant's  railroad  track 
and  avoid  being  struck."  The  evidence  dis- 
posed that  the  deceased  was  of  the  age 
pleaded ;  that,  at  the  solicitation  of  bis  uncle, 
who  was  tbe  station  agent  at  Tormey,  be 
was  employed  as  an  extra  watchman  at  tun- 
nel No.  1,  near  the  station  of  Tormey.  His 
duties  were  to  watch  tunnel  No.  1,  and  to 
keep  all  saspidous  characters  from  loitering 
in  or  about  the  tunnel,  so  that  no  injury 
might  be  done  to  it  His  hours  of  duty  were 
from  12  o'clock  noon  to  12  o'clock  midnight 
He  had  been  employed  and  had  worked  for 
about  a  week.  Over  this  division,  in  railroad 
parlance,  the  trains  move  east  and  west,  over 
double  through  line  tracks,  one  being  the  track 
for  the  east-bound  traffic,  the  other  for  the 
west-bound  traffic.  The  station  of  Tormey 
by  tbe  railroad  men  Is  described  as  west  of 
the  station  of  Selby,  and  tunnel  No.  1  is  stUl 
further  west  of  Tormey  station — ^west  being 
toward  the  dty  of  Oakland,  east  being  to- 
ward the  city  of  Sacramento.  Tbe  deceased's 
uncle,  who  had  secured  his  employment  testi- 
fied that  he  sent  for  the  boy  and  when  he  came 
"looked  him  over  and  considered  that  he  was 
a  wide-awake  lad,  and  so  reported  to  the 
agent  of  the  railroad  company,  who  replied 
that  it  was  all  right  and  put  Mm  to  work." 
Instructions  toucliing  his  conduct  and  work 
were  given  to  the  deceased  by  bis  uncle.  Tbe 
uncle  emphasized  his  instructions  to  the  boy 
to  keep  off  the  "working  tracks"  and  not  to 
walk  on  a  "live  track."  He  was  further 
instructed  tbat  if  he  walked  on  a  live  track 
to  walk  "facing  the  traffic,"  thus  to  walk 
to  the  west  upon  a  track  carryimc  ,east-     . 
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bound  traffic,  and  to  the  east  rqpon  a  track 
carrying  the  west-bound  traffic,  so  that  any 
train  would  be  visible  becaoae  approaching 
him  from  the  front  He  was  told  of  the  Im- 
minent danger  of  walking  on  tike  live  tracks 
because  trains  were  liable  to  pass  at  any 
time,  "and  I  told  him  that  If  he  walked  on 
a  dead  track  he  would  never  get  hit."  "If 
a  man  goes  and  kills  himself  by  carelessness, 
that  Is  up  to  him." 

The  deceased  was  killed  by  an  east-bound 
express  train,  while  walking  with  his  back  to 
the  traffic;  that  Is  to  say,  while  walking 
from  the  tunnel  toward  Selby  upon  the  east- 
bound  track.  He  was  struck  by  a  regular  ex- 
press train  running  at  Its  schedule  rate  of 
speed  and  passing  the  place  of  the  aoddent 
on  schedule  time,  about  9:30  o'dotA  of  the 
evening  of  October  8th.  He  was,  of  coarse, 
not  at  bis  post  of  duty — the  tunnel — bnt  had 
walked  from  the  tunnel  easterly  past  the 
Tormey  station,  and  well  on  to  the  Selby 
station  when  the  train  struck  him.  He  had 
been  furnished  a  nig^t  lantern  and  instructed 
to  get  oil  for  his  lantern  from  a  Greek  known 
as  Nick  Paul,  whose  home  was  on  the  line 
of  the  railroad  between  Tormey  station  and 
Selby  and  near  to  Selby.  It  is  in  evidence 
that  he  bad  stopped  at  Nick  Paul's  on  his 
way  to  work  to  secure  oil,  but  Paul  was 
a^ay,  and  he  did  not  get  it  It  is  fairly  In- 
ferable from  the  evidence  and  from  the  con- 
dition of  the  oil  cup  of  Ills  lantern  found 
after  the  injury,  that  his  lantern  bad  burned 
or  was  on  the  point  of  burning  out  and  that 
he  had  left  the  tunnel  to  go  to  Nick  Paul's 
to  secure  more  oiL  In  addition  to  the  phys- 
ical conditions  already  iwlnted  out,  it  should 
be  added  that  there  was  a  bypath  leading 
from  the  tunnel  to  Selby  along  the  line  of  the 
railway  tracks,  over  which  one  could  walk 
with  perfect  security,  and  that  the  deceased's 
older  brother  had  advised  him  to  take  this 
footpath  or  trail. 

Toaching  the  operation  of  the  train,  the 
uncontradicted  testimony  is  that  the  engine 
was  equipped  with  a  powerful  electric  head- 
light which  was  operating  perfectly.  Also 
it  was  equipped' with  an  automatic  bell  which 
rang  continuously.  The  engineer  sounded  his 
whistle  after  leaving  the  tunnel  and  taking 
the  curve  at  Tormey.  The  train  was  mov- 
ing at  about  33  miles  an  hour.  As  near  as 
the  engineer  could  estimate,  he  was  about 
60  feet  distant  from  the  man  when  first  he 
discovered  him  upon  the  track ;  his  bell  was 
ringing;  he  Immediately  sounded  his  whistle 
and  applied  the  brakes,  bnt  not  in  time  to 
prevent  the  accident  Because  of  the  curve, 
the  headlight  did  not  illumine  the  track  for 
any  great  distance  ahead. 

In  addition  to  the  general  verdict  which 
the  Jury  returned  In  favor  of  the  plaintifr. 
It  was  called  upon  to  answer  certain  special 
Issues  submitted  to  it  The  jury  found  that  the 
deceased  was  struck  white  he  was  on  the  de- 
fendant's east-bound  track,  and  that  the  de- 
fendant's engine  bell  was  ringing  as  the  train 


approached  him;  alao  that  the  whistle  of  the 
engine  had  been  sounded  after  leaving  the 
tunnel  The  Jury  declared  its  inability  to  say 
whether  or  not  the  dedeased  was  "in  the  pos»- 
sessioa  of  his  faculties  of  sight  and  .hearing" 
at  the  time  of  the  accident  notwithstanding 
the  fact  that  there  was  no  evidence  to  show 
that  he  was  not  u^d  there  was  evidence  to 
show  that  he  was  a  wide-awake  lad.  It  re- 
turned the  same  answer,  "We  do  not  know," 
to  Interrogatories  asking  them  to  declare 
whether  or  not  Glen  Williams  "Vas  unable 
to  observe  the  approach  of  the  train,"  and 
whether  "as  a  matter  of  fact  he  was  unable 
by  the  use  of  his  eyesight  or  seise  of  hear- 
ing to  observe  the  approach  of  defendant's 
train  in  time  to  have  escaped  injury."  The 
Jury  further  found  that  the  defendant  warn- 
ed Glen  Williams  of  the  approadi  of  the  train 
by  its  bell  only,  and  to  the  following  com- 
pound question:  "If  you  find  that  the  defend- 
ant did  not  warn  Glen  Williams  of  the  ap- 
proach of  the  train  and  no  warning  bell  or 
whistle  was  sounded,  was  the  defendant  nes- 
ligent  in  any  of  those  respects?"  answered 
"Yes." 

So  far  as  we  have  gone  the  case  presents 
no  exceptional  features.  It  is  the  usual  one 
of  damages  for  the  death  of  an  employ^  of 
a  railroad,  predicated  upon  allegations  of  the 
railroad's  negligent  (operation  of  its  train, 
and  met  in  answer  by  a  denial  of  this  negli- 
gence, and  a  charge  that  the  accident  occur- 
red solely  through  the  negligence  of  the  em- 
ploy6.  We  have  thus  at  length  set  forth 
these  evidentiary  matters  to  illustrate  the 
importance  of  certain  Instructions  which  the 
court  gave,  which  instructions  in  their  legal 
bearing  differentiate  this  case  from  almllar 
actions  for  damages. 

(1, 2]  Thus  it  is  dear  that  the  evidence 
fails  to  establish  the  negligent  operation  of 
the  train  charged  against  defendant  Tlie 
train  was  being  operated  m>on  the  defend- 
ant's private  right  of  way  at  a  usual  speed, 
at  a  usual  time,  and  under  adequate  worKIng 
equipment  Upon  the  engineer  of  such  a 
locomotive  Is  not  Imposed  the  duty  of  watch- 
ing for  trespassers  upon  this  right  of  way. 
His  duty  Is  fulfilled  if  upon  the  discovery  of 
such  a  trespasser,  at  and  after  the  time  of 
the  discovery,  he  adopts  reasonable  precau- 
tions to  avoid  injuring  him.  It  is  nnqnestlon- 
ed  that  in  this  case  the  discovery  was  made 
at  a  time  and  under  clroomstanoes  when,  a»- 
Ing  the  appliances  at  hand,  it  was  impossible 
to  stop  the  train  In  time  to  avoid  strifins  the 
young  man.  We  have  ased  tlie  word  "tres- 
passer." It  the  deceased  be  not  regarded  as 
a  treqitasser,  but  as  an  employ^,  conversant 
as  this  deceased  was  with  the  tracks  and 
tlietr  traffic,  still  leas  reason  had  the  engi- 
neer to  BUi>pose  that  such  an  employ^  wonld 
be  upon  the  track  at  all,  or,  if  upon  the  trai^ 
would  not  avail  himself  of  the  meana  ready  at 
hand  toistep  to  one  side  to  a  place  of  safety. 
When  all  these  matters  are  considered.  In 
connection  with  the  unquestioned  negllgeoce 
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of  tbe  deceased  In  walking  with  bis  back 
to  the  traffic  along  a  track  vrlth  wbose  use 
be  was  perfectly  familiar,  as  to  tbe  danger 
of  wbicb  use  he  bad  been  warned,  and  which 
danger  he  most  haye  known,  tbe  conclusion 
Is  inescapable  that  he  met  his  death  solely 
ttarongb  his  own  negligence,  and  that  his 
uncle's  language  is  sadly  in  point,  "If  a  man 
goes  and  kills  himself  by  carelessness,  that  is 
up  to  him." 

Coming  now  fo  the  matters  which  differ- 
entiate this  case  from  the  ordinary,  at  the 
time  of  this  accident  there  stood  upon  our 
books  two  laws:  First,  an  act  regulating  the 
employment  and  hours  of  labor  of  children, 
and  prohibiting  the  employment  of  minors 
under  certain  ages.  This  law  declared  as 
follows: 

"Section  1.  No  minor  under  tbe  age  of  eigh- 
teen shall  be  employed  in  laboring  in  any  manu- 
fo.cturing,  mechanical,  or  mercantile  establlsb- 
ment,  or  other  place  of  labor,  more  than  nine 
hours  in  one  day,  except  when  it  la  neoeaeary  to 
make  repairs  to  prevent  the  Interruption  of  the 
ordinary  running  of  the  madkinery,  or  when  a 
different  apportionment  of  the  hours  of  labor  is 
made  for  the  sole  purpose  of  making  a  shorter 
day's  work  for  one  day  of  the  week;  and  in  no 
case  shall  the  hours  of  labor  exceed  fift7-four 
hours  in  a  week. 

"Sec.  2.  No  minor  under  tbe  a^e  of  eighteen 
years  shall  be  employed  or  permitted  to  work 
between  the  hours  of  ten  o'clock  in  the  evening 
and  five  o'clock  in  the  morning."' 

Tbe  remaining  proylslons  of  this  law  pro- 
vided for  permits,  under  which  children  of 
the  specified  ages  might  be  exempted  from 
tbe  operation  of  tbe  law  and  allowed  to  la- 
bor. No  penalty  was  Imposed  for  tbe  viola- 
tion of  its  terms.  Stats.  1906,  p.  11,  as 
anoended  by  Stat  1911,  p.  282.  A  similar 
enactment  Is  found  in  tbe  Statutes  of  1911  at 
page  910.  This  later  act  contains  language 
Identical  with  sections  1  and  2  above  quoted, 
and  provides  as  a  penalty  for  a  violation  of 
Its  terms  a  fine  of  not  less  than  $50  or  more 
tban  $200,  and  imprisonment  for  not  more 
tban  60  days,  or  both  fine  and  imprisonment. 

Tbe  second  of  these  laws  is  an  act  relating 
to  the  liability  of  employers  for  Injury  or 
death  sostalned  by  their  employes,  section  1 
of  wblch  is  as  follows: 

"In  any  action  to  recover  damages  for  a  per- 
sonal injury  sustained  within  this  state  by  an 
employ^  while  engaged  in  the  line  of  his  duty 
or  the  course  of  Ins  employment  as  such,  or  for 
death  resulting  from  personal  injury  so  sustain- 
ed. In  which  recovery  is  sought  upon  the  ground 
of  want  of  ordinary  or  reasonable  care  of  the 
employer,  or  of  any  officer,  agent  or  servant  of 
the  employer,  the  fact  that  such  employ^  may 
have  been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery  tiierdn  wltare  ala  oontribu- 
tory  negligence  was  alight  and  that  of  the  em- 
ployer was  gross,  in  comparison,  bat  the  dam- 
ages may  be  diminished  by  the  jary  in  propor- 
tion to  ue  amount  of  negligence  attributable  to 
such  employe,  and  it  shall  be  conclusively  pre- 
samed  that  such  employe  was  not  guilty  at  con- 
tributory negUgence  In  any  case  where  the  vio- 
lation of  any  statute  enacted  for  the  safety  of 
pfnploy^s  cotttribnted  to  such  employe's  injury." 
Stats.  1911,  p.  796. 

Tbe  court  gave  to  the  jury  Instructions 
tendered   by   both  the  defendant   and   tbe 


plalntUt  Those  tendered  by  tbe  defendant 
treated  of  the  law  of  negligence  and  of  con- 
tributory negligence  in  unobjectionable  form. 
They  were  addressed,  as  usual,  to  different 
phases  of  the  evidence.  They  declared,  for 
example,  that:  > 

"The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  defendant  exercised 
ordinary  and  reasonable  care  in  warning  the 
said  Olen  Williams  of  the  approach  of  its  train, 
then  your  verdict  must  be  for  the  defendant." 

Again: 

"All  that  is 'required  of  the  defendant  is  that 
it  produce  enough  evidence  to  offset  the  effect 
of  plaintiff's  evidence,  and  if  at  the  end  of  the 
case  the  plaintiff  has  not  shown  by  a  preponder- 
ance of  evidence  that  the  defendant  was  guilty 
of  carelessness  or  negligence  directly  causing  the 
accident  or  injury  complained  of,  or  if  the  evi- 
dence is  equally  balanced,  tben  I  instruct  you 
that  your  verdict  in  this  case  must  be  In  favor 
of  the  defendant." 

Upon  the  other  hand,  at  tbe  request  of  tbe 
plaintiff,  the  court  gave  instructions  wblch 
destroyed  all  the  force  and  effect  of  the  in- 
structions to  which  we  have  just  adverted. 
Or,  If  It  be  said  that  tbey  did  not  destroy  aU 
their  force  and  effect,  then  they  left  the  law 
of  the  case  before  the  jury  In  bopelesa  con- 
trariety and  confusion. 

It  Is  Of  the  giving  of  these  Instmctlons 
last  referred  to  that  appellant  complains. 
Tbelr  nature  wUl  be  shown  by  the  following 
extracts: 

"III.  You  are  Instructed  that  tbe  law  provides 
that  no  minor  under  the  age  of  eighteen  years 
shall  be  employed  in  laboring  in  any  manufac- 
turing, mechanical  or  mercantile  establishment 
or  other  place  of  labor  more  then  nine  hours  in 
one  day  except  when  it  is  necessair  to  make  re- 
pairs to  prevent  the  interruption  of  the  ordinary 
running  machinery,  or  when  a  different  appor- 
tionment of  the  hours  of  labor  is  made  for  the 
sole  purpose  of  making  a  shorter  day's  woric 
for  one  day  of  the  week,  and  in  no  case  shall  the 
hours  of  labor  exceed  fifty-four  hours  in  a  week. 
The  law  also  provides  that  no  minor  under  the 
age  of  eighteen  years  shall  be  employed  or  per- 
mitted to  work  between  the  hours  of  ten  o'clock 
in  the  evening  and  five  o'clock  in  the  morning. 

"The  law  also  provides  that  It  shall  be  con- 
clusively presumed  that  a  i>er8on  so  employed 
was  not  guUty  of  contributory  negligence  in  any 
case  where  uie  violation  of  a  statute  enacted 
for  the  safety  of  employes  contributed  to  such 
employe's  injury  and  it  shall  not  be  a  defense. 

"Tbe  law  makes  it  unlawful  to  employ  a  minor 
under  the  age  of  eighteen  years  to  work  between 
the  hours  <a  ten  oxlook  in  tbe  evening  and  five 
o'clock  in  the  morning,  and  making  it  unlawful 
to  employ  minors  in  places  and  establishments 
above  named  for  more  than  nine  hours  in  one 
day  as  I  before  instructed  yon  are  statutes 
enacted  for  the  safety  of  employes. 

"IV.  Under  the  admissions  of  the  defendant 
as  to  the  age  of  the  deceased  at  the  time  of  his 
employment  and  as  to  tbe  terms  of  the  employ- 
ment as  regards  tbe  hours  he  wss  to  work,  you 
are  instructed  that  tbe  defendant  violated  tbe 
terms  of  the  statute  before  referred  to,  and  you 
are  therefore  instructed  that  tbe  defendant  is 
liable  in  damages  regardless  of  the  Imprudence 
or  negligence  of  tbe  deceased  if  he  was  killed  by 
defendant's  train  while  he  was  engaged  in  the 
line  of  his  duties  or  the  course  of  his  employ- 
m«a.t  by  defendant  as  appears  by  admissions  of 
tbe  defendant." 

"YII.  In  this  state  the  employment  of  a  minor 
under  the  age  of  eighteen  years  to  either  work 
between  the  hours  of  ten  p.  m.  and  flva  a.  m^      t 
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or  to  work  more  tium  nine  hours  in  a  day  in  a 
mannfactaringr,  mecIianicBl  or  mercantile  estab- 
lishment or  outer  place  of  labor,  except  when  it 
is  necessary  to  make  repairs  to  prevent  the  in- 
terruptinK  of  the  ordinary  running  of  machinery, 
or  when  different  apportionment  of  the  hours  of 
Uibor  is  made  for  the  sole  purpose  of  making  a 
shorter  day's  work  for  one  day  of  the  week  or  to 
work  more  than  fifty-four  hours  in  one  week,  Is 
contrary  to  the  law  and  unlawful  end  consti- 
tutes negH^nce  per  se;  that  is,  it  is  negligence 
of  itself.  In  case  of  such  unlawful  employment 
it  is  presumed  that  the  emplovS  is  not  guilty  of 
contributory  negligence  and  tne  employer  is  re- 
sponsible to  the  father  for  the  death  of  a  minor 
child  employed  contrary  to  such  law,  if  such 
minor  child  is  injured  while  it  is  engaged  in  the 
line  of  its  duty  or  the  course  of  its  employment. 
"VIII.  You  are  instructed  that  the  defendant's 
allegation  of  contributory  negligence  cannot  tie 
considered  by  yon  if  yon  find  that  the  deceased 
met  his  death  by  reason  of  his  employment  by 
defendant  in  violation  of  the  statute  heretofore 
referred  to  regulating  the  hours  during  which  a 
minor  may  be  employed  to  work,  and  as  the  re- 
sult of  an  accident  which  occurred  while  he 
was  engaged  in  the  line  of  his  duty  or  the  course 
of  such  employment" 

The  l^al  Import  of  tbese  instractlons  and 
the  others  of  like  character  Is  this:  That  re- 
gardless of  the  imprudence  or  negligence  of 
the  deceased  and  of  defendant's  own  negli- 
gence, the  defendant  is  liable  In  damages  un- 
der the  prorision  of  the  Employers'- Liability 
Act  above  quoted  (Stats.  1911,  p.  796),  be- 
cause of  the  admissions  in  the  pleadings  that 
the  deceased  was  under  18  years  of  age,  and 
by  the  terms  of  his  employment  was  to  labor 
more  than  nine  hours  a  day,  and  by  the 
terms  of  his  employment  was  to  labor  be- 
tween the  hours  of  10  p.  m.  and  6  a.  m. 
These  admissions  the  court  by  its  instruc- 
tions charged  the  jury  met  liie  conditions 
prescribed  by  the  Employers'  Liability  Act, 
In  that  they  established  a  violation  of  the 
statute  enacted  for  the  safety  of  employ^, 
which  violation  "contributed  to  such  em- 
ploye's Injury."  Also  by  these  instructions, 
as  matter  of  law,  the  court  told  the  jury  tbat 
a  minor  employed  as  was  this  one,  to  watch 
a  tunnel  along  a  railroad  right  of  way,  came 
within  the  provisions  of  paragraph  1  of  the 
act  regulating  the  employment  and  honrs  of 
labor  of  children  In  this,  that  Glen  Williams 
was,  within  the  meaning  of  the  law,  "em- 
ployed In  laboring  in  a  manufacturing,  me- 
chanical or  mercantile  establishment  or  other 
place  of  labor."  And,  finally,  the  court  in- 
structed the  Jury,  as  matter  of  law,  tbat  even 
though  the  employe's  injury  occurred  before 
he  had  labored  more  than  nine  hours,  in  vio- 
lation of  the  law,  or  although  the  employe's 
injury  occurred  earlier  than  10  o'clock  p.  m. 
and  not  within  the  Inhibited  hours  between 
10  p.  m.  and  5  a.  m..  nevertheless  If  the  con- 
tract of  employment  contemplated  labor  for 
more  than  nine  hours,  or  during  the  inhibit- 
ed hours,  the  employer  was  responsible  be- 
cause of  this  contract,  even  though  In  fact 
the  Injuries  did  not  result  when  the  employ^ 
was  laboring  more  than  the  prescribed  nine 
hours,  or  between  the  hours  of  10  p.  m.  and 
6  a.  m.,  and  without  regard  to  the  question 


whether  hla  laboring  during  tbeM  forbidden 
times  contributed  to  his  injury. 

That  we  have  in  no  respect  mlsundentood 
and  so  misstated  the  purport  of  these  hi- 
structlons  Is  condtislTely  established  by  the 
position  which  respondent's  attorney,  who 
proposed  them,  takes  in  regard  to  them. 
Thus  he  says: 

"The  court  would  certainly  not,  if  this  ci» 
were  a  prosecution  for  the  violation  of  the  stat- 
ute, allow  the  defendant  to  say:  'Yes,  we  em- 
ployed the  boy  to  work  twelve  hours  and  he  went 
to  work  under  that  understanding;  bnt  we  in 
guiltless  of  unlawfully  employing  Um,  becanK 
the  boy  was  killed  just  before  he  bad  completed 
nine  hours  of  work.'  Our  'contention  is  tbat 
every  minute  of  the  time  of  the  engagement  to 
work  by  the  minor  woold  have  been  of  the  pro- 
hibited diaractet." 

And  againj 

"The  other  branch  of  the  statute  la  still  lea 
open  to  question  as  to  its  meaning.  When  it 
says  no  minor  shall  be  'employed  or  permitted 
to  work  between  the  hours  of  ten  o'dock  in  the 
evening  and  five  o'clock  in  the  morning'  it  cm 
mean  nothing  other  than  tbat  the  minor  shall  not 
be  employed  to  work,  or  permitted  to  work,  da^ 
Ing  the  prohibited  hours.  Tbtit  statute  woald 
certainly  be  violated  the  minute  the  minor  be- 
came employed  so  to  work." 

That  we  may  come  directly  to  a  oonsidos- 
tlon  of  the  legal  propositions  thus  presented, 
we  will  pass  over  appellant's  contention  tbat 
the  complaint  is  legally  Insnfllclent  to  diar^ 
upon  the  matters  covered  by  the  Instructions, 
and  that.it  rests  solely  in  its  allegatioD  of 
negligence  upon  the  operation  of  the  train. 

[3]  The  first  proposition  which  Invites  at- 
tention is  this:  Was  the  employment  of  the 
deceased  within  the  purview  of  section  1  of 
the  act  prohibiting  the  employment  of  mi- 
nors? That  act,  it  will  be  noted,  Umlts  the 
hours  of  employment  of  minors  to  nine  hours 
a  day  only  when  those  minors  are  under  the 
age  of  18  and  when  they  are  employed  'ia 
laboring  In  any  manufacturing,  mechanical 
or  mercantile  establishment  or  other  place  of 
labor."  Clearly  this  minor  was  not  laboring 
in  any  manufacturing,  mechanical,  or  mer- 
cantile establishment.  The  employment  ot 
a  watchman  to  look  out  for  a  tunnel  upon 
a  railroad  track  is  as  foreign  to  employment 
in  a  manufacturing,  mechanical  or  mercan- 
tile establishment,  as  would  be  the  employ- 
ment of  a  minor  to  herd  sheep.  What  then 
la  meant  by  the  added  phrase  "or  other  place 
of  labor"?  If,  as  respondent  contends,  this 
throws  wide  open  the  door  and  Indudes  all 
employments,  then  the  previous  limiting 
words  "manufacturing,  mechanical  or  mer- 
cantile estabUslwnent"  become  useless  surplus- 
age, and  the  law  should  have  read  and  would 
have  read,  no  minor  under  the  age  of  18 
shall  be  employed  "in  any  place  of  labor"  or 
"at  any  labor."  Unqu^tlonably  the  statute 
meant  to  forbid  the  employment  of  minors 
for  more  than  nine  honrs  a  day  In  mann- 
facturing,  mechanical,  mercantile  and  other 
like  establishments.  Such  is  not  only  the 
uniform  rule  of  construction  under  all  of 
the  authorities  under  the^pidlcation  of  the 
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temiUar  doctrines  of  ooaeltar  a  aodJs  and 
«jusdem  generis,  but  it  is  borne  ont  and 
made  pecnliarly  cogent  In  the  present  stat- 
ute b;  virtue  of  tbe  language  which  im- 
mediately follows,  by  which  language  the 
law  is  not  violated  if  the  minor  is  employed 
tor  more  than  nine  hours  "when  it  Is  neces- 
sary to  make  repairs  to  prevent  the  intermp- 
tlon  of  the  ordinary  running  of  the  machin- 
ery." So  plain  do  we  take  this  proposition 
to  be,  that  it  requires  no  further  amplifica- 
tion, and  it  is  sufficient  to  dte  in  Its  support 
Chapman  v.  Plechowskl,  153  Wis.  366,  141  N. 
W.  250, 46  In  a  A.  (N.S.)  687;  Bucberv.Oom- 
mon wealth,  108  Pa.  528;  Raeder  v.  Bensberg, 
6  Mo.  App.  446;  United  States  v.  1,160% 
Pounds  of  CeUuloid,  82  Fed.  627,  27  O.  O.  A. 
231 ;  Jensen  v.  State,  60  Wis.  677,  19  N.  W. 
874;  Whitfield  v.  Temll  Compress  Co.,  28 
Tex.  Cr.  App.  236,  62  S.  W.  116;  City  of 
Lynchburg  r.  Norfolk  &  W.  R.  Co.,  80  Va. 
237,  66  Am.  Rep.  592;  Wicker  v.  Comstocfc, 
62  W1&  315,  9  N.  W.  26.  Since,  then  the  de- 
ceased's employment  did  not  come  within  the 
class  where  the  hours  were  limited  to  nine 
hours  a  day,  the  consideration  of  this  prop- 
osition comes  to  a  dose  with  the  necessary 
declaration  that  the  instructions  to  the  Jury 
so  declaring  were  manifestly  erroneous. 

[4]  However,  It  is  indisputable  that  the 
law  did  forbid  the  employment  of  this  or  any 
minor  in  any  occupation  between  the  hours 
of  10  p.  m.  and  5  a.  m.  It  is  conceded  that, 
under  the  terms  of  this  minor's  employment, 
it  was  contemplated  that  he  should  work 
daring  the  forbidden  hours  between  10  p. 
m.  and  12  midnight.  And,  finally,  It  Is  Indis- 
pntable  that  he  was  not  working  during  these 
forbidden  hours  when  he  met  his  death,  that 
death  by  all  the  testimony,  having  occnrred 
before  10  o'clock,  and  at  about  half  past  9 
o'titock.  The  next  question  presented  for 
consideration,  then,  is  the  soundness  of  the 
coort's  instructions  holding  that  by  virtue  of 
the  defendant's  admission  that  the  terms  of 
employment  did  Include  these  two  inhibited 
bours,  the  defendant  had  violated  a  statute 
designed  for  the  protection  of  the  employ^ 
w^as  therefore  as  matter  of  law  conclusively 
Koilty  of  negligence  and  was  debarred  from 
^Hidering  in  defense  of  this  negligence  any 
issue  of  the  negligence  of  the  deceased. 

[i]  We  need  not  here  be  at  great  pains  to 
discuss  the  question  propounded  by  respond- 
ent and  above  quoted  touching  the  meaning 
of  the  law  if  this  action  were  an  action  to 
enforce  a  liability  imposed  for  a  violation  of 
tlie  statute  (Stats.  1011,  p.  910,  supra),  for 
tills  is  not  an  action  to  enforce  a  penalty  for 
a  violation  of  the  act.  If  it  were  so,  the 
Judgment  could  only  be  a  judgment  of  fine, 
Imprisonment,  or  both.  Therefore  we  need 
not  delay  to  consider  whether  the  act  Is  vio- 
lated so  far  as  concerns  its  penal  provisions 
by  a  mere  contract  of  employment,  without 
Illegal  labor  under  that  contract,  or  whether 
tbe  forbidden  labor  must  hare  been  perform- 
ed   before  liability  under  the  contract  at- 


tadies.  Suffice  it  here  to  say  that  sndi  laws 
are  enacted  In  tbe  exercise  of  the  police  pow- 
er for  the  protection  and  well-being  of  mi- 
nors, that  protection  and  well-being  taking 
the  form  of  forbidding  employers  to  use  the 
services  of  such  minors  for  more  than  a  giv- 
en number  of  hours  or  during  certain  named 
hours.  And  with  this  manifest  purpose  of 
th^  act  in  view,  the  imlforrn  holding  is  that 
the  law  ia  violated  by  the  illegal  time  of  em- 
ployment, and  not  merely  by  the  illegal  con- 
tract of  employment  when  nnder  it  no  Illegal 
period  of  employment  has  taken  place. 
Enough  here  to  dte  In  re  Spencer,  149  Cal. 
306,  86  Pac.  896,  117  Am.  St.  Rep.  137,  9 
Ann.  Cas.  1105,  where  the  statute  dedared 
that  "no  minor  under  the  age  of  sixteen 
•  ♦  •  shall  be  employed  or  permitted  to 
work  in  any  mercantile  institution,  etc.,"  and 
this  conrt  declared  that  the  language  meant 
"that  no  child  under  sixteen  years  of  age 
shall  work  at  any  gainful  occupation"  during 
the  inhibited  hours,  and  that  "  •  •  •  no 
minor  under  sixteen  shall  work  in  any  mer- 
cantile institution"  during  tbe  inhibited 
bours.  In  addition  it  is  sufficient  to  dte 
State  V.  Deck,  108  Mo.  App.  292,  S3  S.  W. 
314;  Fortune  v.  Hall,  122  App.  DIv.  250, 
106  N.  T.  Supp.  787;  Commonwealth  v.  Ril- 
ey, 210  Mass.  387,  97  N.  E.  367,  Ann.  Cas. 
1912D,  388;  School  Dlst.,  etc.,  v.  Dllman,  22 
Ohio  St  194;  People  v.  McKInney,  10 
Mich.  64. 

[C]  We  have  said,  and  of  course  it  is  in- 
disputable, that  this  is  not  an  action  to  en- 
force a  penalty  for  a  violation  of  the  stat- 
ute. What  in  fact  respondent's  counsel  here 
has  sought  to  do,  and  what  In  the  trial 
court  he  successfnlly  did,  was  to  Invoke  as 
applicable  to  the  facts  of  his  case  the  provi- 
sion of  the  Workmen's  Compensation  Act 
above  quoted,  to  the  effect  that: 

"It  shall  be  condusively  presumed  that  such 
emploj^  was  not  guilty  of  contributory  negli- 
gence in  any  case  where  the  violation  of  any 
statute  enacted  for  the  safe^  of  employes  con- 
tributed to  sudi  employe's  injury." 

The  meaning  of  this  language  is  perfectly 
plain.  It  is  that  if  an  employer  shall  have 
violated  any  statute  enacted  for  the  safety 
of  his  employ&9,  and  this  violation  shall  have 
contributed  to  an  employe's  injury,  the  em- 
ployer shall  not  be  allowed  to  avail  himself 
of  the  defense  of  contributory  negligence 
which  otherwise  would  have  been  open  to 
him.  In  the  case  of  an  action  to  enforce  a 
penalty  for  the  violation  of  the  statute,  the 
right  of  action  is  in  no  wise  dependent  up- 
on the  circumstances  of  injury  or  noninjury 
to  the  employ^.  In  the  dvll  action  to  recov- 
er damages,  not  only  must  injury  be  shown, 
but  it  must  farther  be  shown  that  the  em- 
ployer's violation  of  a  statutory  duty  con- 
tributed to  this  Injury.  This  language  is 
not  unusual,  nor  Is  any  doubt  left  by  the 
adjudications  as  to  what  is  meant  when 
the  law  declares  that  the  violation  of  a  stat- 
ute must  contribute  to  an  employe's  injury. 
Endless  Ulustratians  come  readily  to  miuCL 
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The  law  reqnlrcB  an  automatic  door  or  gate 
to  be  placed  In  troat  of  ev»ry  elevator  used 
In  business  establishments.  An  employ^,  en- 
grossed In  reading  a  bill  of  lading,  and  for- 
getful of  the  absence  of  the  gate,  walking  to 
the  elevator  falls  down  the  shaft  and  Is  In- 
jured. The  violation  of  the  statutory  duty 
to  maintain  the  gate  has  contributed  to  the 
employe's  Injury,  and  the  employer  is  for- 
bidden to  defend  upon  the  ground  that  the 
negligence  of  the  employ^  in  reading  the  bill 
of  lading  when  he  approached  the  elevator 
contributed  to  his  injury.  But,  upon  the  oth- 
er band,  the  same  employ^  under  the  same 
circumstances,  while  walking  to  the  elevator, 
stimibles  over  a  box  and  so  Is  injured.  The 
employer  is  stlU  in  the  same  position  touch- 
ing his  violation  of  a  statutory  duty,  but 
that  violation  in  no  wise  ccmtrlbuted  to  the 
employe's  injury.  So  far  as  that  particular 
accident  was  concerned,  notwithstanding  his 
violation  of  the  statutory  duty,  the  employer 
was  not  only  not  guilty  of  any  negligence  per 
se,  but  he  was  not  guilty  of  any  negligence 
at  all,  and  he  would  not  therefore  be  forbid- 
den by  the  law  to  tender  the  Issue  of  con- 
tributory negligence.  Such  has  been  the 
holding  of  this  court,  and  of  eveiy  court 
whose  decisions  have  come  under  observa- 
tion. Thus  in  HcKune  v.  Santa  Clara  V.  M. 
&  li.  C,  UO  CaL  486,  42  Pac.  980: 

"That  the  failure  of  any  person  to  perform 
a  duty  imposed  upon  him  by  statute  or  legal  au- 
thority is  sufficient  evidence  of  negligence  has 
been  repeatedly  declared  by  this  court.  Siemers 
V.  Eisen,  64  Cal.  418;  Driscoll  t.  Market  Street, 
etc..  Ry.  Co.,  &7  CaL  653  [32  Paa  591],  33  Am. 
St.  Rep.  203.  But  the  principle  has  this  very 
obvious  limitation:  Tlie  act  or  omission  must 
have  contributed  directly  to  the  injury,  or,  how- 
ever improper  or  illegal  it  may  have  been  in  the 
abstract,  no  action  for  damages  can  be  founded 
upon  it" 

To  like  effect  are  Manning  v.  App.  Con. 
Gold  Mining  Co.,  149  CaL  46,  84  Pac.  657; 
Thomas  v.  German  General  Benevolent  So- 
ciety, 168  CaL  183,  141  Pac.  1186;  Monson 
T.  La  France  Copper  Co.,  38  Mont  50,  101 
Pac.  243,  133  Am.  St  Bep.  549 ;  Inland  Steel 
Co.  v.  Yedlnak,  172  Ind.  423,  87  N.  B.  229, 139 
Am.  St  Bep.  391;  St  L.  &  Iron  Mt  Ry.  ▼. 
McWhlrter,  229  U.  S.  265,  33  Sup.  Ct  858, 
67  Xj.  Ed.  1179;  'Si  Am.  Bncy.  of  Law  (2d 
Ed.)  480. 

tJnder  this  plainly  established  rule  the  de- 
terminative questions  calling  for  answer  are: 
Did  defendant  violate  the  statute,  and,  if  It 
did,  did  this  violation  contribute  to  the  de- 
ceased's injury?  For,  as  Is  said  in  Inland 
Steel  Co.  V.  Yedlnak,  supra,  a  case  relied 
on  by  respondent: 

''Appellant's  insistence  that  a  causal  connec- 
tion must  be  shown  between  tiie  negligence 
charged  and  the  injury  complained  of  is  unde- 
niably true.  A  violation  of  these  penal  statutes 
constitutes  negligence  per  se,  but  to  make  such 
negligence  actionable  it  must  be  a  proximate 
cause  of  the  injury  for  which  the  action  is 
brought" 

[7]  From  what  has  been  said  it  clearly  fol- 
lows that  a  mere  contract  of  employment  can 
never  be  a  contributing  cause  to  an  injury. 


Equally  plain  la  tt  fliat  if  an  tojnry  resulli 
duriog  the  conrt9e  of  employment  under  a 
contract  which  is  denounced  and  forbidden 
by  the  law  as  to  certain  of  its  terms,  It  most 
be  shown  that  the  employe's  doing  of  the  act, 
forbidden  to  the  employer,  in  some  manner 
contributed  to  his  injury.  To  illustrate:  A 
minor  is  employed  to  labor  from  8  o'clock  in 
the  evening  until  12  o'clock  night.  On  the 
first  day  of  his  employment  he  labors  for 
the  full  period.  In  engaging  and  permitting 
this  employment  the  employer  has  violated 
the  statote.  On  the  second  evening  of  his 
employment  at  9  o'clock  he  Is  injured.  He 
was  not,  at  the  time  of  his  Injury,  working 
during  any  forbidden  hour.  His  Injury  In  no 
way  could  have  been  occasioned  by  the  fact 
that  he  was  employed  to  work  between  10 
and  12  o'clock  at  night  because  he  was  not 
even  working  between  those  hours  when  in- 
Jury  resulted.  There  is,  theref(»e,  no  possi- 
ble causal  connection  between  the  injury  and 
the  withdrawal  of  the  protection  of  the  stat- 
ute. The  fact  that  upon  the  day  previous 
he  Iiad  worked  during  Illegal  hours,  and  that 
bis  employer  bad  thus  violated  the  statute, 
was  in  no  sense  a  contributing  cause  to  his 
injury  upon  the  following  day  at  an  hoar 
of  labor  which  the  law  did  not  forbid.  Tbe 
only  connection  between  his  Injury  and  his 
labor  was  his  contract  of  employment,  or, 
in  other  words,  that  he  was  there  laboring 
because  he  was  there  employed  to  labor.  Bat 
this  connection  is  not  tbe  causal  c<Hinection 
— the  contributing  cause— which  the  law  de- 
clares. So  fundamentally  true  is  this  that 
even  in  statutes  like  this,  where  the  boors  of 
labor  are  limited  by  law,  it  must  be  shown 
not  only  that  the  employ^  was  laboring  dur- 
ing the  forbidden  or  excessive  hours,  bat 
that  his  Injuries  In  some  proximate  way  re- 
sulted from  this  fact  Such  Is  the  decision 
of  the  Supreme  Court  of  the  United  States 
in  St  L.  &  Iron  Mt  By.  v.  McWhlrter,  su- 
pra, where  the  statute  prohibited  a  railroad 
from  permitting  an  employ^  to  remain  on 
duty  for  a  longer  period  than  sixteen  consec- 
utive hours.  The  complaint  8peciilca.Uy  al- 
leged that  the  employ^  was  injured  after  be 
bad  remained  on  dutgr  for  more  than  sixteen 
hours.  The  Judgment  in  his  favor  was  re- 
versed by  the  Supreme  Court  of  the  United 
States  because  it  was  not  sufficiently  alleged 
nor  shown  that  the  violation  of  the  statute 
was  the  proximate  cause  of  the  Injury,  that 
court  saying: 

"We  sa^  this  because  although  the  act  caie- 
fully  provides  punishment  for  a  violation  of  its 
provisions,  nowhere  does  it  intimate  that  there 
was  a  purpose  to  subject  the  carrier  who  allowed 
its  employes  to  work  beyond  the  statutory  time 
to  liability  for  all  accidents  happening  dniing 
such  period  without  reference  to  whether  the 
accident  was  attributable  to  the  act  of  worlung 
overtime.  And  we  think  that  where  no  such 
liability  is  expressed  in  the'  statute  it  canoot 
be  supplied  by  implication.  It  requires  no  rea- 
soning to  demonstrate  that  the  general  rule  is 
that  where  negligence  is  charged,  to  justify  a 
recovery  it  must  be  shown  that  the  alleged  ner- 
ligenoe  was  the  proximate  cause  «f  the  damagck 
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The  character  of  erideaee  neceBeary  to  prove  inch 
causation  we  need  not  point  ont,  as  it  must  de- 
pend upon  the  drcomstances  of  each  case.  Con- 
ceding that  a  case  could  be  presented  where  the 
mere  proof  of  permitting  work  beyond  the  stat- 
ntoT7  time  and  the  facts  and  circumstances  con- 
nected with  an  accident  might  be  of  such  a  char- 
acter as  to  justify  not  only  the  conclusion  of 
negligence,  but  also  the  inference  of  proximate 
cause,  such  concession  can  be  of  no  avail  here, 
since  the  instmctlon  of  the  trial  court  and  the 
ruling  affirming  that  instruction  were  based  up- 
on the  theory  that  the  mere  act  of  negligence  in 
permitting  an  employ^  to  work  beyond  the  statu- 
tory period  created  UaUlil?  irreapective  of  the 
connection  between  the  alleged  negligence  and 
the  injury  complained  ol" 

So  here  we  say  that  conceivably  a  case 
might  arise  where  merely  by  virtue  of  the 
fact  that  the  minor  was  laboring  between  the 
hours  of  10  p.  m.  and  6  a.  m.  (the  natural 
hours  of  repose  for  youth)  he  sustained  in- 
jury in  some  manner,  as  from  sleepiness  and 
fatigue.  Bat  no  such  cause  of  action  Is  at- 
tempted here  either  to  be  pleaded  or  prov- 
en. The  conclusion  may  not  be  avoided  that 
the  court's  instructionB  upon  the  matter  were 
seriously  erroneous  and  gravely  prejudicial, 
for  the  case  bears  no  aspects  of  similarity  to 
those  cases  where  the  employment  of  a  minor 
in  a  given  character  of  work  being  absolutely 
prohibited,  the  employer  la  held  responsible 
in  damages  when  he  has  put  the  minor  to 
work  at  the  prohibited  task  and  injury  re- 
sults. In  such  cases,  upon  very  familiar  prin- 
ciples of  Justice,  it  is  held  that  the  employer, 
if  injury  shall  result,  shall  not  be  allowed 
to  raise  the  defense  of  contributory  negli- 
gence. Lenahan  ▼.  Pittston  Coal  Mln.  Co., 
218  Pa.  311,  67  Aa  642,  12  L.  R.  A.  (N.  S.) 
461,  120  Am.  St  Bep.  88S;  Casperson  v.  Mi- 
chaels, 142  Ky.  314,  134  S.  W.  200.  In  these 
and  all  such  cases  injury  resulted  while  the 
minor  was  performing  ttie  prohibited  work. 
Here  the  only  limitation  upon  his  labor  fixed 
by  law  were  its  hours,  and  he  was  injured 
at  an  hour  when  it  was  legal  f6r  him  to  be 
at  work,  and  for  him  to  be  at  work  in  the 
kind  of  employment  in  which  be  was  en- 
gaged. 

The  judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:   MBLYIN,  J.;   LOBIGAN,  J. 


In  re  MITMFORD'S  ESTATB.     (L.  A.  4605.) 

(Supreme  Court  of  California.    OcL  14,  1916.) 

1.  SXECUTOBS  AND  Adkinibtbators  9=»20(7) 
— Appointmewt — Crboitoss— Evidence. 
In  a  proceeding  to  have  letters  of  adminis- 
tration granted  on  the  local  estate  of  a  non- 
resident decedent  at  the  instance  of  petitioning 
creditors,  it  is  only  necessary  to  make  a  prima 
facie  showing  that  petitioners  are  creditors; 
the  question  of  the  validity  of  the  asserted  claim 
being  one  to  be  determined  on  appropriate  liti- 
gation between  the  creditors  and  the  representa- 
tives of  the  estate. 

[Ed.  Note.— For  other  cases,  see  EJiecutora 
and  Administrators,  Cent.  Dig.  {  96 ;  Dec.  Dig. 
«S=»20(7).] 


2.  Attobnkt  and  Ouekt  «3>16e(2)— Courar- 

8ATION— QUANTUH  SCEKCTIT. 

To  support  a  recovery  for  services  rendered 
by  an  attorney,  upon  the  quantum  meruit,  there 
must  be  evidence  showing  that  the  services  were 
rendered  with  some  understanding  or  expectai- 
tion  by  both  imrties  that  compensation  was  to 
be  made. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  369;   Dec.  Dig.  «=9l6i8(2).] 

8.  EZECUTOBS  AND  Aduinistratobs  «=»20(7) 
—AppointmeniM3beditob8— Evidence. 
In  a  proceeding  by  attorneys  to  admit  to 
probate  the  foreign  wiU  of  deceased  and  for  the 
granting  of  letters  of  administration  with  the 
win  annexed  on  the  ground  that  the  attorneys 
were  creditors,  evidence  held  insufficient  to  es- 
tablish prima  fade  any  indebtedness. 

[Ed.  Note.— For  other  cases,  sea  Executors 
and  Administrators,  Cent  Dig.  {  96 ;  Dec.  Dig. 

D^artment  2.  Appeal  from  Superior 
Comrt,  Los  Angeles  County;  James  C.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Edgar  Huide- 
koper  Mumford,  deceased.  From  an  order, 
admitting  to  probate  the  foreign  will  of  de- 
ceased and  granting  letters  of  administra- 
tion with  the  will  annexed,  on  petition  of 
O.  R.  Jones  and  another,  alleged  creditors, 
the  foreign  executrix  appeals.  Order  re- 
versed. 

J.  W.  McKinley,  of  Los  Angeles  (Walter  !>. 
Mann,  of  Los  Angeles,  of  counsel),  for  appel- 
lant. John  W.  Hart  and  A.  I.  McCormick, 
both  of  Los  Angeles,  for  respondent 

LORIOAN,  J.  This  ia  an  appeal  from  an 
order,  admitting  to  probate  the  foreign  will 
of  the  deceased  and  granting  letters  of  ad- 
ministration with  the  will  annexed. 

There  Is  no  dispute  about  the  facts.  Abel 
Steams  died  testate  in  the  county  of  Los 
Angeles  in  1871,  leaving  to  his  widow  by  bis 
will  large  property,  including  certain  real 
estate  in  Los  Angeles  county.  The  widow 
later  married  one  Robert  Baker  who  pre- 
deceased her.  Mrs.  Baker  died  in  this  state 
in  Los  Angeles  county  in  1912,  leaving  sur- 
viving her  neither  husband,  ascendants,  or 
descendants,  and  leaving  a  large  estate  in 
said  county,  tncluding  what  is  known  as  the 
"Laguna  Rant^io,".  which  had  been  devised 
and  bequeathed  to  her  by  her  ilrst  husband, 
Abel  Stearns.  This  Laguna  rancho  Mrs. 
Baker  had  contracted  to  sell  in  her  lifetime, 
and  in  October,  1912,  the  Title  Insurance  & 
Trust  (Company  of  Los  Angeles,  as  adminis- 
trator of  her  estate  and  in  execution  of  her 
contract  conveyed  the  same  to  the  purchaser, 
taking  tn  itart  payment  therefor  a  certain 
promissory  note  and  mortgage,  further  herein 
referred  to.  When  Abel  Stearns  died  he  left 
surviving  him  as  heirs  at  law  besides  hia 
widow  certain  brothers  and  sisters.  Five 
of  these  left  issue  surviving  at  the  death  of 
Mrs.  Baker,  one  of  whom  was  Edgar  H.  Mum- 
ford,  deceased  herein,  who  became  entitled  to 
a  one-fifth  interest  in  any  right  that  the  de- 
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«c«idant8  of  the  brotbers  and  sisters  of  said 
Abel  Steams  had  tinder  the  succession  laws 
of  the  state  of  California  In  or  to  the  estate 
of  said  Mrs.  Baker.  On  November  14,  1813. 
these  heirs  of  the  brothers  and  sisters  of 
Abel  Stearns,  all  of  whom  were  nonresidents 
of  this  state,  transferred  their  interests  in 
the  estate  of  Mrs.  Baker  to  certain  trustees 
for  the  purposes — sped&ed  in  the  instrument 
—of  taking  legal  proceedings  to  establish 
title  to  the  property  In  the  trustees  by  legal 
proceedings,  to  sell  and  dispose  of  it  and 
divide  the  proceeds  among  the  heirs  in  pro- 
portion to  their  interests  In  the  estate  of  Mrs. 
Baker.  Subsequently  the  trustees  applied  to 
the  superior  court  In  the  matter  of  the  es- 
tate of  Mrs.  Baker  for  a  decree  of  partial 
distribution,  claiming  that  as  successors  In 
Interest  of  the  brotbers  and  sisters  of  said 
Abel  Steams  they  were  entitled  to  have 
distributed  to  them  all  of  the  estate  of  said 
Mrs.  Baker,  on  the  ground  that  she  had  re- 
ceived it  from  her  deceased  hnsband,  Abel 
Stearns,  whose  separate  property  It  had  been 
In  his  lifetime.  The  superior  court  sustain 
ed  a  demurrer  to  the  petition  for  partial 
distribution,  and  entered  judgment  against 
said  petitioners,  who  thereupon  took  an  ap 
peal  from  said  judgment.  Pending  the  ap- 
peal a  compromise  was  effected  between  the 
heirs  of  the  blood  of  Mrs.  Baker,  and  said 
trustees  received  a  promissory  note  for  $760,- 
000,  payable  in  February,  1918,  secured  by  a 
mortgage  on  said  Laguna  rancho  and  owned 
by  the  estate  of  Mrs.  Baker,  being  the  note 
and  mortgage  heretofore  referred  to,  which 
was  by  the  decree  of  distribution  distributed 
to  said  trustees.  Said  note  was  executed  In 
liOs  Angeles  by  R.  A.  Rowan  &  Oa,  a  Cali- 
fornia corporation,  and  was  payable  to  the 
Title  Insurance  &  Trust  Company,  also  a 
California  corporation,  and  administrator  of 
the  estate  of  Mrs.  Baker,  and  Is  in  the  pos- 
session of  said  Title  Insurance  &  Trust  Com- 
pany In  escrow  to  be  delivered  to  the  tms- 
tees.  Snbseqnent  to  the  decree  of  distribu- 
tion, and  on  April  18,  1915,  Edgar  H.  Mum- 
ford  died,  a  resident  and  cltisen  of  the  state 
of  New  Jersey,  leaving  a  will  which  was 
duly  admitted  to  probate  in  that  state.  Mum- 
ford  was  never  a  resident  of  this  state. 

It  is  the  validity  of  the  order  and  Judg- 
ment admitting  this  will  to  probate  in  the 
superior  court  of  Los  Angeles  county  as  a 
foreign  will  which  is  involved  in  the  present 
appeal.  The  petition  for  the  probate  thereof 
was  filed  by  G.  B.  Jones  and  J.  S.  Bennett, 
who  alleged  that  they  were  creditors  of  the 
estate  of  B.  H.  Mumford  on  an  account  for 
services  rendered  during  the  lifetime  of  said 
decedent,  and  that  he  left  estate  in  the  state 
of  California,  consisting  of  a  one-fifth  inter- 
est In  a  promissory  note  secured  by  mort- 
gage on  the  Laguna  rancho  heretofore  men- 
tioned. The  widow  of  Mumford,  to  whom 
letters  of  administration  had  been  Issued  on 
the  probate  of  the  will  In  New  Jersey  as 


executrix  thereof,  objected  to  t&e  BdmlssloD 
of  the  will  to  proi>ate  here  as  a  foreign  vrill. 
denying  that  the  petitioners  were  credlton 
of  the.  estate  or  that  decedent  had  left  anf 
property  in  this  state.  Upon  a  hearing  upon 
the  issues  thus  made  the  court  found  that 
O.  R.  Jones  and  J.  S.  Bennett  were  credlton 
of  said  decedent  In  his  lifetime  and  art 
creditors  of  his  estate;  that  tbe  deceased 
left  property  in  the  county  of  Los  Angeles, 
and  made  an  order  admitting  the  will  to  pro- 
bate as  a  foreign  will  and  appointing  as 
administrator  with  the  will  annexed  In  i> 
cordance  with  the  prayer  of  tbe  petition. 
The  executrix  appeals  from  this  order,  and 
in  a  bill  of  exceptions  specifies  the  InsuffideD- 
cy  of  the  evidence  to  support  the  findings. 

It  is  Insisted  by  appellant  that  there  is 
nothing  In  the  evidence  to  warrant  the  find- 
ing of  the  court  that  G.  R.  Jones  and  J.  G. 
Bennett  are  creditors  of  deceased,  or  that  the 
deceased  left  any  property  In  this  estate. 

Proceeding  first  to  a  consideration  of  the 
atiack  on  the  finding  as  to  creditors:  The 
parties,  G.  R.  Jones  and  J.  G.  Bennett,  found 
by  the  court  to  be  such  creditors  of  deceased, 
were  attorneys  practicing  law  in  the  city  and 
county  of  Los  Angeles  at  tbe  time  of  tbe 
death  of  Mrs.  Baker,  and  their  claim  Is  that 
they  performed  legal  services  for  the  de- 
ceased relative  to  the  interest  of  said  deceas- 
ed in  the  estate  of  Mrs.  Baker  as  one  of  the 
heirs  at  law  of  Abel  Stearns.  This  claim  is 
based  entirely  upon  correspondence  which 
passed  between  them  and  Mumford,  disclos- 
ing what  they  did  and  the  circumstances 
under  which  it  was  done;  correspondenca 
also  between  them  and  T.  L.  Frothingluun, 
an  attorney  of  New  York  representing  Mum- 
ford, and  two  conversations  between  then 
and  Frothlngbam  In  the  city  of  Los  Angeles. 

As  to  the  correspondence:  This  was  Initi- 
ated by  Jones  and  Bennett  through  a  letter 
dated  October  10, 1912,  addressed  to  Kdgax  E 
Mumford  at  £aizabetbport,  N.  J.  They  bad 
no  person{i,l  acquaintance  with  Mumfoitl 
when  they  wrote  to  him.  This  letter  openea 
as  follows: 

"We  are  interested  in  tracing  the  heirs  of 
Arcadia  Bandini  Stearns  Baker  who  receotl; 
died  Intestate  in  the  county  leaving  an  estate  es- 
timated to  be  worth  four  million  dollars." 

The  letter  then  proceeded  to  Inform  hlin 
that  under  the  law  of  this  state  the  heirs  ol 
the  brothers  and  sisters  of  Abel  Steams,  the 
first  husband  of  Mrs.  Baker,  were  entitled  to 
the  portion  of  Mrs.  Baker's  estate  acquired 
by  her  from  him;  that  they  were  informed 
that  the  grandmother  of  Mumford  was  a  sla- 
ter of  Abel  Stearns,  and  that  as  her  repre- 
sentative either  the  mother  of  Mumford  If 
she  was  alive,  or  he  himself  if  she  was  dead, 
was  entitled  to  an  interest  in  the  estate  of 
Mrs.  Baker.    It  then  closed: 

"We  shall  be  glad  to  take  tbia  matter  up  is 
detail  either  directly  with  you  or  through  your 
local  attorney  upon  authority  from  you,  it  beiof 
understood  that  you  are  to  bej[iut  to  no  ezpenie 
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■sd  that  onr  eompensatimi  ia  to  depend  on  e*- 
tablishing  a  substantial  interest  in  the  estate 
for  either  your  mother  or  yourself." 

Mumford,  on  October  18,  1912,  replied  to 
this  letter,  stating  that  his  mother  had  died 
in  1697,  and  that  he  was  the  only  heir  of  his 
grandmother,  the  sister  of  At>el  Steams,  men- 
tioned in  their  letter  to  him,  and  dloslng 
with: 

"Yov  ai«  the  fltst  to  advise  me  of  the  situa- 
tion and  if  I  find  apon  investigation  that  you 
are  desirable  attorneys,  and  that  attorneys  are 
either  worth  while  or  necessary,  I  riiaU  M  glad 
to  employ  yon  as  you  anggest." 

On  October  23,  1912,  Jones  and  Bennett 
wired  Mnmford  the  names  of  local  and  east- 
ern parties  as  reference.  The  next  day  they 
received  from  Mumford  a  telegram  reading: 

"Message  received  my  counsel  Theodore  Lw 
Frothingham  32  Liber^  street,  New  Xork,  if 
matter  urgent  communicate  with  him  forward 
reference." 

On  October  24,  1912,  Jones  and  Bennett 
wrote  Mumford,  acknowledging  receipt  of  the 
message  and  giving  additional  references, 
and  closing  as  follows: 

"We  suggest  the  following  as  a  reasonable 
and  proper  bads  for  our  compensation,  con- 
tingent upon  recovery:  All  teasonahle  and 
proper  disbursements  actually  paid  out  to  be 
repaid  to  the  party  advancing  same,  and  as  our 
compcasatlon  for  services  fifteen  per  cent,  of 
value  of  estate  recovered  in  case  settlement  is 
had  without  contested  litigation ;  and  addition- 
al ten  per  cent,  if  there  is  actual  contested  liti- 
gation in  our  superior  or  probate  courts  but  no 
appeal  is  taken,  and  a  farther  ten  per  cent,  if 
an  appeal  shall  be  takm  to  the  Supreme  Court." 

On  October  25th  Jones  and  Bennett  receiv- 
ed a  letter  from  Frothingham,  stating  that 
his  client  Mumford  had  consulted  him  with 
reference  to  their  re«ent  letter  to  him  con- 
cerning the  estate  of  l^s.  Baker,  and  then 
(quoting  the  pertinent  part  of  the  letter)  pro- 
ceeds: 

"In  order  that  I  may  advise  Mr.  Mumford  In 
the  matter,  I  shall  be  greatly  obliged  if  yon  win 
send  me  a  general  statement  regardiag  the.  sit- 
uation; indicating  the  date  of  Mrs.  Baker's 
death,  the  administrators,  if  any,  that  have  been 
appointed,  the  bonds  given  by  them,  their  coun- 
sel, the  general  character  and  amount  of  the  es- 
tate, the  proportion  which  would  probably  pass 
to  the  next  of  kin  of  Abel  Stearzis,  the  probabil- 
ity of  controversy  as  to  the  division  of  the  es- 
tate, and  generally  any  information  necessary 
to  give  a  fairly  complete  outline  of  the  situa- 
tion. I  note  that  in  your  letter  yon  suggest 
that  you  would  be  glad  to  represent  Mr.  Mum- 
ford in  this  matter;  and  that  you  would  be 
willing  to  undertake  the  matter  upon  a  contin- 
gent basis.  In  case  Mr.  Mumford  should  wish 
to  have  the  matter  placed  upon  such  a  basis,  I 
shall  be  obliged  if  you  will  let  me  know  what 
your  views  are  as  to  terms." 

On  October  25th  Jones  and  Bennett  wrote 
to  Frothingham  in  reply  to  his  letter,  Inclos- 
ing copies  of  correspondence  with  Mnmford 
and  explaining  the  situation  with  reference 
to  bis  interest  in  the  Baker  estate,  bat  noth- 
ing was  said  in  this  letter  about  terms  of 
employment  that  Frothingham  had  asked  for. 
However,  on  October  30,  1912,  they  wrote 
again  to  Frothingham  informing  him  of 
the  proceedings  in  the  estate  of  Mrs.  Baker 


up  to  date,  sent  a  copy  of  the  will  of  Abel 
Steams,  a  copy  of  the  inventory  in  his  es- 
tate, a  copy  of  the  petition  for  letters  of  ad- 
ministration in  the  estate  of  Mrs.  Baker, 
mentioned  the  Laguna  rancho  as  the  prlnd- 
IMil  portion  of  the  estate  of  Mrs.  Baker  to 
which  the  heirs  of  Abel  Steams  had  a  claim, 
and  its  probable  value.  They  also  sent  copies 
of  the  code  provisions  under  which  in  their 
judgment,  the  righte  of  the  Steams  heirs 
were  to  be  determined,  with  some  informa- 
tion as  to  other  property  In  the  estate  of  Mrs. 
Baker  to  which  the  Steams  heirs  might  as- 
sert a  claim.  As  to  their  views  of  the  terms 
of  employment  they  wrote: 

"Our  letter  to  Mr.  Mumford,  inclosed  in  our 
letter  to  you  of  the  26th  inst.,  contains  our 
view*  as  to  terms  of  enjoyment  based  on  a 
contingency  agreement.  We  should  be  pleased 
to  consider  the  matter  of  a  retainer  in  associa- 
tion with  yon,  or  a  contingent  compensation 
where  Mr.  Mnmford  would  pay  the  necessary 
disbursements." 

On  November  4,  1912,  Jones  and  Bennett 
received  the  following  telegram  from  Mum- 
ford: 

"Have  yours  thlrtietb  to  Frothingham  Ap- 
preciate j[Our  sending  full  information  may  co- 
operate with  Massachusetts  heirs  and  may  agree 
on  joint  counselor  may  retain  separate  counsel. 
We  think  your  suggested  terms  too  high  but 
may  make  proposition  to  you  do  not  consider 
yourselves  retamed  until  definite  arrangements 
made." 

While  this  correspondence  Just  mentioned 
was  going  on  Jones  and  Bennett  were  also 
corresponding  with  Hamilton  Mayo,  an  at- 
torney representing  certain  of  the  Stearns 
heirs  residing  In  Masaachusette.  On  Novem- 
ber 4,  1912,  probably  before  the  receipt  of 
Mumford's  dispatch  Just  referred  to  of  the 
same  date,  Jones  and  Bennett  wrote  Froth- 
ingham, inclosing  a  sketch  of  the  Laguna 
rancho,  showing  the  portion  owned  by  Abel 
Steams  at  his  death  and  a  copy  of  a  letter 
written  to  Mayo  explanatory  of  the  sketch. 
The  copy  of  the  letter  to  Mayo  also  contain- 
ed additional  information  with  regard  to  the 
property  left  by  Abel  Steams  at  his  death. 
On  November  5, 1912,  Jones  and  Bennett  tele- 
graphed Mumford,  acknowledging  the  receipt 
of  his  message,  and  stating  that  they  had 
forwarded  Frothingham  a  copy  of  their  cor- 
respondence with  Mayo,  who  represented  the 
Massachosetto  heirs,  and  said: 
.  "If  you  desire  to  retain  this  firm  the  matter 
of  fees  can  be  arranged.  All  we  desire  is  to  be 
well  paid  for  the  character  of  professional  serv- 
ices we  render." 

On  the  next  day  they  wrote  Mumford  and 
said: 

"In  regard  to  terms  of  compensation,  we  think 
of  no  better  arrangement  than  that  suggested  in 
our  night  letter  to  you  and  in  the  last  jpara- 
graph  of  letter  to  Mr.'  Mayo,  viz.  that  until  the 
attitude  of  the  blood  heirs  of  Mrs.  Baker  is  as- 
certeined  we  arrange  for  the  necessary  disburse- 
ments and  a  reasonable  fee  contingent  or  other- 
wise as  you  wish,  with  a  fixed  minimum.  Then 
if  litigation  l>ecomeB  necessary  the  question  of 
further  compensation  may  be  separately  agreed 
upon,  which  can  then  be  done  with  greater  fair- 
ness to  both  attorney  and  cUent  as  the  probabil- 
ity of  success  and  uie  value  of  services  will  be 
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more  apparent.  We  AtiU  be  pleased  to  receive 
the  proposition  yon  refer  to  in  your  night  let* 
ter  ana  to  represent  you  either  independently 
or  in  coDJanction  with  the  Massachusetts  heirs. 
A  preliminary  arraDgement  will  enable  your 
connsel  here  to  search  for  evidence  in  snpport  ot 
your  claim  to  property,  title  to  which  was  tak- 
en in  the  name  of  An^ia  B.  Stearns  without 
obligating  you  to  pay  a  fee  based  on  the  costs, 
risks  and  services  attendant  upon  protracted 
litigation  which  may  or  may  not  take  place." 

On  December  27,  1912,  Frothingham  tele- 
graphed Jones  and  Bennett  that  he  was  leav- 
ing for  Los  Angeles,  and  would  arrive  there 
aboat  January  Ist,  and  would  see  them  short- 
ly tbeteafter.  Tbia  oonstltnteB  the  corre- 
spondence referred  to. 

In  conformity  with  his  dispatch  Frothlng- 
ham,  accompanied  by  a  Mr.  Onthank,  came 
to  Los  Angeles  and  called  on  Jones  and  Bea- 
nett  on  two  occasions,  January  3  and  7,  1913. 
The  conversations  on  these  two  occasions  In 
so  far  as  they  are  material  here  were  con- 
ducted between  Frothlngham  and  Mr.  Ben- 
nett. They  were,  to  some  extoit,  relative  tQ 
the  extent  of  the  interest  which  the  Steams 
heirs  might  have  in  the  estate  of  Mrs.  Baker, 
but  prlndpally  In  regard  to  the  employment 
of  attorneys.  Bennett  testified  he  discussed 
with  them  a  number  of  attom^s  in  Los 
Angeles,  particularly  those  with  whom  his 
firm  would  like  to  be  associated  in  represent- 
ing the  Steams  heirs,  and  expressed  a  desire 
that  they  would  investigate  both  as  to  th^r 
firm  and  as  to  associate  connsel.  Frothlng- 
ham thanked  them  for  the  information  rela- 
tive to  attorneys,  and  stated  that  they  (Mr. 
Onthank  and  himself)  bad  come  out  as  a 
committee  representing  the  five  trustees,  to 
whom  the  Steams  heirs  had  transferred  their 
interests  in  the  Baker  estate,  as  heretofore 
referred  to,  himself  and  Onthank  constitut- 
ing two  of  said  trustees.  Quoting  a  portion 
of  the  testimony  of  Bennett  as  to  what  oc- 
curred at  the  first  conversation: 

"Q.  Was  anything  said  in  that  conversation 
as  to  their  expectation  or  determination  of  em- 
ploying you,  or  whether  thev  had  determined 
that  fact,  or  not?  A.  les;  .they  said  that  they 
had  not  determined  whom  they  would  employ 
to  conduct  the  case.  Q.  Is  that  all  that  you  re- 
member that  was  said  with  regard  to  your  em- 
ployment? A.  No;  there  was  some  further 
conversation  just  before  we  left  I  am  trying  to 
think  Just  how  that  occurred.  There  was  an- 
other request  from  Mr.  Frothingham  as  to 
whether  I  had  further  information  which  would 
be  valuable  to  them,  and  I  told  him,  no,  that  I 
had  stopped  gathering  information  upon  receipt 
of  Mr.  Mumford's  wire  that  we  were  not  to  con- 
sider ourselves  under  retainer ;  that  I  had  spent 
considerable  time  after  receiving  his  request  for 
information  until  I  received  that  wire  trom  Mr. 
Mumford,  securing  information.  *  *  *  Q.  And 
did  he  say  to  you  that  the  information  that  they 
had  in  the  Bast  was  not  sufficient  to  enable 
them  to  select  connsel,  and  that  they  had  agreed 
to  come  to  Los  Angeles  for  the  purpose?  A. 
No;  I  think  not.  We  had  something  of  a  con- 
rersation  about  that;  he  reminded  me  that  I 
bad  advised  them  to  send  some  one  to  Los 
Angeles  before  finally  determining  on  counsel 
and  fees.  Our  whole  conversation  was  based 
upon  the  idea  that  we,  meaning  Jones  &  Ben- 
nett, would  not  conduct  the  litigation  alone ;  we 
desired  to  be  associated  with  some  one.    That 


question  reminds  me  of  something  else  that  was 
said  if  I  can  Just  place  it.  The  eonversatioa 
with  regard  to  attorneys  here  covered  consder- 
able  time.  I  referred  to  other  attorneys  besides 
those  I  have  mentioned.  I  reminded  mm  of  tbe 
detailed  character  of  tiie  information  we  bad 
sent  with  regard  to  the  estate,  and  Mr.  Froth- 
ingham said  that  it  had  been  very  helpful.  He 
also  said  that  they  had  received  some  informa- 
tion from  a  Mr.  Kemp.  I  asked  him  if  he  had 
received  anything  in  detail,  and  he  said  no. 
Q.  Did  he  say  that  y<m  were  one  of  several,  but 
not  the  first,  to  commnnicate  with  the  heirs?  A. 
He  did;  and  I  called  his  attention  to  Mr. 
Mumford's  letter  stating  that  it  was  the  first 
information  that  he  had  had.  And  he  made 
some  remark  about  some  of  the  Massachusetts 
heirs  having  earlier  information  than  Mr.  Main- 
ford's  of  a  general  diaracter.  *  *  *  Q.  Did 
he  say  tliat  they  understood  that  nothing  that 
had  gone  before  involved  any  obligation  on  their 
part  to  retain  your  firm,  or  any  particular  firm, 
or  anything  to  that  effect?  A.  He  did  not  say 
just  that,  or  anything  to  that  effect.  If  it  is 
modified  to  say  that  nothing  that  had  gone  be- 
fore obligated  them  to  retain  onr  firm  to  carry 
on  the  litigation,  I  should  titink  that  that  was 
the  correct  statement,  though  I  cannot  give  you 
the  exact  language.  *  *  *  I  assented  to  tiiat 
as  I  have  restated  it" 

This  was  about  all  of  any  materiality  that 
took  place  at  this  first  conversation.  Froth- 
ingham and  Ontliank  left,  saying  that  they 
would  be  in  Los  Angeles  for  several  days, 
making  inquiry  about  the  various  attorneys 
who  had  been  suggested  and  would  call  on 
Jones  and  Bennett  again  and  advise  them 
as  to  their  dedsion  in  the  matter.  They  re- 
turned on  January  7th,  when  a  second  con- 
versation was  had.  Frothingham  then  told 
Bennett  that  after  a  careful  consideration  of 
their  obligations  to  tbe  trustees  and  the  peo- 
ple that  they  (himself  and  Onthank)  represent- 
ed, they  had  decided  to  employ  Judge  McKin- 
ley.  He  was  one  ot  the  attorneys  favorably 
discussed  at  the  first  meeting  on  January  3d 
and  with  whom  J<Hies  &  Bennett  bad  stated 
th^  would  like  to  be  associated.  Quoting 
from  the  testimony  of  Mr.  Bennett: 

"I  asked  him  if  he  would  be  associated  with 
Judge  McKinley,  and  he  stated  that  he  left  that 
entirely  to  Judge  McKinley's  discretion.  *  *  * 
They  said  that  they  had  suggested  that,  but  aft- 
er consulting  with  Judge  McKinley  had  de- 
cided that  the  better  way  was  to  leave  it  en- 
tirely in  his  hands.  He  said  some  more  about 
appreciating  what  we  had  done,  and  about  hav- 
ing told  Judge  McKinley  in  detail,  and  express- 
ed the — well,  I  cannot  recall  the  language.  Any- 
way, he  expressed  the  wish  or  desire  tiiat  we 
might  be  associated  with  him ;  it  left  the  im- 
pression on  me  that  it  was  entirely  in  the  hands 
of  Judge  McKinley,  but  he  had  made  such  rep- 
resentation to  him  that  we  might  reasonably  ex- 
pect an  association.  *  *  *  Q.  Was  anything 
said  in  either  of  these  conversations  by  yoa  with 
reference  to  your  claim  for  services  or  disburse- 
ments? A.  I  don't  recall  that  there  was  any- 
thing directly  said." 

In  the  first  conversation  Bennett  had  te»- 
tifled  that  he  had  told  Frothingham: 

"That  they  were  under  no  obligationa  to  re- 
tain us  to  conduct  the  litigation  as  contradis- 
tinguished trom  work  we  liad  already  done." 

Further,  with  reference  to  this  last  state- 
ment, we  quota  trom  BCr.  Bennett's  testi- 
mony: 

Digitized  by  VjOOQIC 


CaU 


m  RE  MUMFOBD'S  ESTATB 


871 


"Q.  Now  in  making  the  statement,  Mr.  Ben- 
nett, that  they  were  under  no  obligation  to  re- 
tain you  to  conduct  the  litigation  as  contradis- 
tinguished from  work  that  ^on  had  already 
done,  do  you  mean  that  you  aaid  anything  about 
contradistinguiBhing  it  from  the  work  tliat  you 
had  done?  A.  I  did  not  use  tiiat  language  at 
all.  Q.  Wen,  what  did  yon  gay  to  that  effect? 
A.  That  came  up  a  number  of  times  in  the 
course  of  our  conyersation  in  regard  to  attor- 
neys, and  each  time  it  was  accompanied  with 
an  expression  of  appreciation  for  what  we  had 
done,  on  their  part,  and  followed  by  a  statement 
by  me  that  in  sdecting  an  attorney  they  should 
have  particular  regard  to  his  trial  experience, 
and  that  that  was  the  part  of  the  case  that  we 
were  looking  after  now.  Q.  And  you  did  not 
specifically  express  any  distinction  between  the 
work  you  had  done,  and  the  work  that  was  to 
be  done?  A.  I  think  that  distinction  was  car- 
ried through  nearly  all  of'  our  conversation, 
though  not  expressed  in  the  language  I  have 
need,  as  contradistinguiBhed.  We  didn't  draw 
the  hard  and  fast  boundary  line,  but  that  wa« 
underlying  all  our  conversations.  •  •  •  It 
was  left  in  view  of  both  parties,  as  it  appeared 
to  me  from  the  conversation,  that  we  would  be 
associated  with  Judge  McKinley  here.  That 
was  the  lost  expression  which  Mr,  Frothingham 
referred  to  and  the  last  thing  that  we  referred 
to." 

On  January  28,  1913,  Jones  &  Bennett 
wrote  Judge  McKinley,  detailing  their  con- 
nection from  tbe  beginning  respecting  the 
claims  of  the  Steams  heirs  and  the  informa- 
tion they  had  furnished,  stating  that  Mr. 
Frothingham  on  returning  to  New  Tork  bad 
told  them  that  be  bad  recommended  their 
association  with  blm,  and  asking  that  they 
be  advised  of  tbeir  present  position  in  the 
matter.  To  this  letter  Judge  McKinley  re- 
plied forthwith,  stating  that  Frothingham 
had  recommended  their  association  if  the  as- 
sistance of  associate  counsel  became  neces- 
sary; but  tbe  matter,  however,  bad  been 
left  entirely  to  his  own  discretion,  and  he 
bad  not  yet  determined  to  associate  any  one. 

[1]  The  foregoing  correspondence  and  con- 
versations constituted  all  the  evidence  In 
the  ease  bearing  on  tbe  question  whether  the 
deceased,  Mumford,  In  his  lifetime  bad  be- 
come Indebted  to  Jones  &  Bennett  for  legal 
services  performed  by  them  In  relation  to  his 
claim  OS  one  of  the  Steams  belrs  in  tbe  Bak- 
er estate,  and  form  .the  basis  for  tbe  finding 
of  the  court  that  they  were  creditors  of  bis 
estata  The  contention  of '  the  appellant  Is 
that  no  such  finding  was  warranted  under 
tbe  evidence.  It  la,  of  course,  well  settled 
that  In  a  proceeding  to  have  letters  of  ad- 
ministration granted  on  the  estate  of  a  de- 
cedent at  tbe  instance  of  petitioning  credi- 
tors, it  Is  only  necessary  to  make  a  -  prima 
facie  showing  that  such  petitioners  were 
creditors  Of  a  decedent;  that  on  such  a  show- 
ing letters  should  be  granted  leaving  the 
matter  of  the  validity  of  such  asserted  claim 
to  be  determined  under  appropriate  litigation 
between  the  alleged  creditors  and  the  repre- 
sentatives of  the  estate.  And  respondents, 
meeting  the  attack  of  appellant  on  tbe  finding 
as  to  creditors,  assert  that  not  only  was 
there  a  sufficient  prima  fade  showing,  at 
least,  that  they  were  creditors,  which  was  all 


they  were  required  to  make  to  warrant  the 
granting  of  letters  of  administration  under 
which  tbeir  claim  might  be  subsequently 
tried  out,  but  that  the  evidence  produced 
shows  also  a  clear  case  where  both  parties 
anticipated  compensation  to  be  paid,  but  fail- 
ed to  agree  upon  the  amount,  terms,  or  con- 
dlttons  of  payment  before  the  services  were 
rMidered. 

[t,  3]  We  cannot  agree  wltb  counsel  for 
respondents  as  to  either  claim.  In  our  Judg- 
ment tbe  evidence  shows  that  there  was  not 
only  nothing  approaching  a  prima  fade  show- 
ing of  any  indebtedness  existing  between  de- 
ceased and  respondents  at  tbe  death  of  the 
former,  but  the  evidence  shows  that  there 
was  no  plain  agreement  between  tbem  that 
there  should  not  be  unless  under  tbeir  nego- 
tiations respondents  should  be  employed  as 
bis  attorneys  and  should  establish  for  blm  a 
substantial  Interest  in  tbe  estate  of  Mrs.  Bak- 
er. This  was  their  offer  to  the  deceased  In 
the  very  beginning  of  their  correspondence 
when  they  were  seeking  employment  from 
blm  upon  a  contingent  fee  depending  upon 
their  success.  It  Is  not  pretended  by  re- 
spondents that  tbe  otter  of  tbeir  services  as 
bis  attorneys  was  ever  accepted  by  deceased, 
or  tbat  by  any  oorreqxuidence  or  interviews 
wltb  bis  representative  they  ever  became  his 
attorneys  for  any  purpose,  or  tbat  he  had  vio- 
lated anjr  agreement  in  ^uploying  other  coun- 
sel, or  was  at  any  time  under  any  obligation 
to  retain  them.  Their  dalm  is  based  on  no 
such  theory.  They  concede  that  an  ineffecto- 
al  effort  was  made  by  them  to  secure  their 
employment  as  attorneys  fw  tbe  deceased,  or 
at  least  tbeir  association  wltb  otlier  attor- 
neys In  asserting  a  claim  for  blm  to  the  es- 
tate of  Baker.  This,  It  is  apparent,  was  the 
porxMse  sought  to  be  aoC(»npli8bed,  as  their 
correEvondence  and  negotiations  wltb  Mum- 
ford  and  bis  representative  Frothingham 
clearly  disdoses.  Having  failed  to  secure 
this  employment,  tbdr  claim  now  Is  they  are 
entitled  to  payment  for  services  rendered  to 
deceased,  consisting  of  advice  and  informa> 
tlon  given  to  blm  and  his  attorney  while  such 
negotiations  were  pending;  that  the  evidence 
shows  suffldoit  facts  and  circumstances,  not- 
withstanding tbe  failure  of  sadt  negotiations, 
to  warrant  tbe  inference  tbat  there  was  an 
implied  contract  tbat  respondents  should  be 
paid  for  such  services  as  they  rendered  while 
such  negotiations  for  their  retention  as  sudi 
attorneys  were  going  on.  But  we  look  in 
vain  to  the  evidence  to  dlsdose  the  slightest 
basis  f<Mr  any  such  dalm.  Nowhere  in  the 
correspondence  or  interviews,  which  consti- 
tute all  the  evidence  in  the  case,  do  we  find 
any  statement  or  declaration  by  the  parties 
which  could  be  construed  to  warrant  any 
offer  or  expectation  tbat  compensation  was 
to  be  paid  or  was  to  be  received  by  respond- 
ents for  any  services  rendered,  unless  they 
were  actually  retained  as  attorneys  for  de- 
ceased, and  a  contingent  fee  earned  by  theu> 
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C(Miaeqiient  on  their  establishing  for  blm  a 
tubstantial  interest  in  the  Baker  estate. 

In  order  to  support  a  right  for  recovery 
for  aerrices  rendered  upon  a  qnantnm  meruit, 
which  is  the  claim  of  respondents  here,  there 
must  be  evidence  tending  to  prove  tliat  the 
services  were  rendered  nnder  some  under- 
standing or  expectation  of  both  parties  that 
compensation  therefor  was  to  be  made.  We 
find  notliing  of  tliat  kind  here,  nor  would  we 
expect  to  do  so,  when  there  is  taken  into 
consideration  the  object  of  respondents  in 
opening  np  negotiations  with  deceased ;  their 
declaration  to  him  in  their  first  letter  tliat 
he  was  "to  be  put  to  no  exx>en8e"  unless  as  a 
result  of  their  success;  their  subsequent  ef- 
forts to  arrange  terms  of  employmoit  as  Ids 
attorneys  on  a  contingent  basis,  and  the  ap- 
parent purpose  for  which  the  information 
they  imparted  and  for  whldi  they  now  seek 
compensation  was  given  and  received.  The 
situation  aa  disclosed  by  the  evidence 
amounts  to  Just  this:  Respondents  being 
advised  from  some  source  that  the  deceased, 
.to  whom  they  were  strangers,  had  a  possible 
interest  In  the  estate  of  Baker,  opened  up  a 
correspondence  with  him,  avowedly  with  the 
hope  of  securing  employmoit  as  his  attor- 
neys, informing  him,  as  stated,  that  he  would 
be  put  to  no  expense  unless  they  secured  for 
him  a  substantial  Interest  in  the  estate.  It 
is,  of  course,  apparent  that  any  compensa- 
tion respondents  were  to  receive  for  services 
was  a  matter  for  future  arrangemmt,  and 
that  they  would  only  expect  remuneration  if 
successful.  Deceased,  a  layman,  properly  re- 
ferred them  to  his  attorney,  Frothtngham, 
who  Immediately  opened  up  a  correspondence 
oa  the  subject  of  which  they  wrote.  Natural- 
ly this  was  to  be  expected.  It  was  a  coarse 
invited  by  the  opening  of  the  correspondence 
by  respondents.  Frothlngham  would  obVions- 
ly  need  information  which  respondents  were 
prepared  to  furnish,  for  the  purpose  of  deter- 
mining whether  deceased  had  any  interest 
In  the  estate  of  Baker  and  its  probable  extent, 
for  the  purpose  of  determlolng  whether  there 
was  any  necessity  of  employing  attorneys  in 
Los  Angeles  to  represent  him,  as  the  re- 
spondents wished  to  be  employed.  Etieqiond- 
ents  well  understood  that  the  imparting  of 
this  information  would  be  necessary  for  in- 
telligent action  on  the  part  of  deceased  and 
bis  attorney,  and  that  they  would  be  expect- 
ed to  furnish  it  as  they  did,  but  it  was  not 
furnished  under  any  idea  or  expectation  that 
it  was  to  be  compensated  for.  It  was  fur- 
nished in  order  that  the  deceased  might  be 
fully  appraised  of  his  Interest  in  the  estate, 
its  probable  extent,  and  that  the  furnishing 
of  it  might  operate  as  an  inducement  to  the 
deceased  to  employ  them  as  his  attorneys. 
The  whole  idea  of  respondents,  and  all  the 
advice  and  information  given  by  them,  was 
particularly  for  their  own  benefit  and  ad- 
rautage,  with  a  view  to  inducing  their  em- 


ployment and  wlfli  only  this  object  In  view 
in  famishing  it  They  furnished  the  infor- 
mation with  expectation  of  being  retained 
under  a  contingent  contract,  respecting  which 
they  frequently  wrote,  and  which  was  to  em- 
brace the  whole  snbject  of  their  compensa- 
tion. It  was  not  contemplated  that  there 
should  be  a  payment  for  advice  given  or  In- 
formation furnished  prior  to  the  making  of 
the  hoped-for  contingent  contract  and  the 
making  also  of  such  contract  According  to 
the  theory  of  respondents,  payment  for  the 
services  for  which  they  now  assert  a  claim 
accrued  immediately  when  they  rendered 
them,  and  the  deceased  was  indebted  there- 
for at  a  time  while  they  were  endeavoring 
to  induce  him  to  employ  them  as  his  attor- 
neys, and  were  distinct  from  any  other  ar- 
rangements which  might  possibly  have  re- 
sulted from  the  negotiatious.  But  certainly 
there  is  no  suggestion  of  any  intention  to 
recede  from  their  original  declaration  that 
deceased  should  "be  put  to  no  expense"  to  be 
found  in  the  evidence;  nowhere  In  the  cor- 
respondence between  respondents  and  de- 
ceased and  his  attorney  is  there  the  remotest 
suggestion  that 'there  was  any  intention  to 
charge,  or  expectation  of  payment  for.  in- 
formation furnished  if  the  negotiations  look- 
ing to  the  employment  of  respondents  on  a 
contingent  fee  were  IneffectaaL  It  is  further 
to  be  remarked  that  In  the  interviews  wbicb 
the  resiMndents  had  later  with  Frothlngham 
and  Onthauk,  and  from  which  they  learned 
that  their  hope  of  employment  to  represent 
the  deceased  was  practically  gone,  and  the 
time  for  advancing  any  claim  they  might 
have  had  arrived,  they  then  made  no  claim 
that  they  were  either  entitled  to  or  sliould 
be  paid  for  the  aervicea  rendered  and  infor- 
mation fnmiahed  while  negotiations  for 
employment  were  pending — a  drcumstanoe 
which  only  oonflnns  the  condnslon,  other- 
wise apparent  from  a  consideration  o£  the 
entire  situation,  that  services  rendered  by 
respondents,  advice  and  Information,  to  the 
deceased  pending  their  efforts  to  be  retained 
as  hia  attorneys  were  voluntarily  given,  in 
the  hope  solely  of  thereby  Indodng  their 
employment  as  attorneys.  We  tail  to  find 
anything  in  the  evidence  which  would  war- 
rant an  inference  that  there  was  an  implied 
promise  on  the  part  of  deceased  to  pay  for 
such  services,  or  which  would  warrant  an 
expectation  on  their  part  that  he  would  ch> 
so,  or  which  justified  the  finding  of  the  court 
that  respondents  were  creditors  of  tbe  de- 
ceased in  his  lifetlma 

Under  this  view  it  becomes  unnecessary 
to  discuss  the  other  finding  attacked,  that 
the  deceased  left  estate  in  this  state  subject 
to  administration. 

Tbe  order  appealed  from  la  reversed. 

We  ooncor:  MSLVIN,  J.;  BSSSSBAW,  3. 
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KOWAIiSKY  T.  KIMBEELIN  et  aL 

(L.  A.  SS91.) 

(Supreme  Court  of  California.     Oct  14,  1016.) 

1.  TbNBOS  and  PmOHABBIt  «=229(10)— BoNA 

Fide  Pdrchaseb  —  Notice  to  Thibo  Pi»- 

80N»— AOBNTS. 

One  authorized  to  close  by  payment  a  deal 
for  Durchase  of  land  If  the  vendor's  record  title 
was  good  is  not  such  an  agent  of  the  purchaser 
that  infonnation  to  it  of  a  secret  trust  is  notice 
to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vundor  and 
Purchaser,  Cent  Dig.  S  491 :  -  Dec.  Dig.  ^=9 
229(10).) 

2.  Vendor  and  PtJRcnASEB  <S=5»229(10)— Bona 
Fide  Pttbchaseb  —  Notice  to  the  Thibd 
Person  s— Agbntb. 

One  having  a  coutiract  for  purchase  of  land 
is  not  agent  of  one  buying  his  interest,  as  re- 
gards notice  a  secret  trust  in  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  491;  Dea  Dig.  ®=s> 
229(10).] 

8.  Vendor  and  Pijbchabeb  «s>242  —  Bora 

FiDB  Pttborabbb— Nomnc  or  Tbost— Bdb- 

dbn  of  Pboof. 

Any  notice,  without  which  CMt.  Code,  t  8^6, 

provides  that  no  implied  or  resulting  trust  can 

prejadice  the  rights  of  a  purchaser  of  real  estate 

for  valne,  being  matter  outside  the  recoid  title, 

the  one  asserting  the  trust  has  the  burden  of 

proving  the  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {g  603-005;  Dec.  Dig. 
«s»242.] 

4.  Vendor  and  Purchaser  «=»229(1)— Bona 
Fide  Ptjbchaseb— Notiok  or  Tbust. 
Mere  -assertion  by  a  third  person  to  a  put> 

chaser  of  land  that  he  owned  an  interest  therein 

is  not  notice  of  an  implied  or  resulting  trust 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  t!  477,  493;    Dec.  Dig. 

«s»229(l).] 

'      Department    2.      Appeal    from    Superior 
Court,  Kern  County;  J.  W.  Mahan,  Judge. 

Action  by  Henry  I.  Kowalsky  against  O.  B. 
Klmberlln  aha  others.  From  an  adverse 
Judgment,  plaintiff  appeals.    Affirmed. 

.  F.  £.  Borton,  of  Bakersfleld,  for  appellant 
Lucieu  A.  Gray,  of  Los  Angeles,  and  Keyes  & 
Martin,  of  Oaldand,  for  xeq»ondeDt8. 

MELVIN,  '3.  Appeal  from  a  judgment  in 
favor  of  defen{lant  Barlow. 

Plaintiff  sued  to  quiet  bis  title  to  a,  baU 
Interest  in  section  9,  township  26  S.,  range 
26  E.,  Mount  Diablo  base  and  meridian  in 
Kern  county.  According  to  the  allegations  of 
the  amended  complaint  this  baU  interest  was 
acquired  in  188S,  wben  Henry  I.  Eowalsky 
furnished  one-balf  of  tbe  purcbase  price  to 
'  bis  brother  Joseph  N.  Eowalsky,  who  bought 
tbe  land  from  tbe  Southern  Pacific  Company, 
tbe  grantee  of  the  United  States  government 
Joseph  took  tbe  title  in  bis  own  name,  and 
beld  it  until  1910,  when  be  sold  and  deeded 
the  property  to  respondent  John  W.  Barlow. 
Tbe  contention  of  the  plalntUI  at  tbe  trial 
in  the  superior  court  and  upon  appeal  was 
that  tbe  property  was  Impressed  with  a  trust 
In  bis  favor,  and  that  respondent  had  full 


notice  thereof  wben  the  legal  ttder  passed 
to  blm  from  Joseph  N.  Eowalsky.  It  was 
not  denied  that  tbe  legal  title  was  and  had 
been,  for  many  years  before  tbe  sale  to  Bar- 
low, in  Joseph  N.  Kowalsky,  and  that  there 
was  nothing  of  record  to  apprise  intending 
purchasers  that  Henry  I.  Kowalsky  bad  paid 
any  part  of  tbe  purchase  price.  It  is  not 
denied   that  Joseph   represented  himself  to 

0.  B.  Kimberlln,  who  bad  a  contract  to  buy 
tbe  property  and  through  whom  respondent 
purchased,  that  he  (Joseph)  was  the  sole 
owner.  It  Is  not  pretended  that  John  W. 
Barlow  ever  bad  personal  notice  of  Henry 

1.  Kowalsky's  pretense  of  interest  until  long 
after  tbe  deed  passed  and  tbe  money  was 
paid,  but  appellant's  theory  of  the  case  rests 
upon  the  supposed  efficacy  of  attempted  no- 
tice to  persons  and  corporatlouB  designated 
by  him  as  "agents"  of  the  purchaser.  It  ap- 
pears  clearly  from  the  avidence  and  tbe  court 
found  that  on  January  IS,  1910,  Joseph  N. 
Eowalsky  and  O.  B.  Eimberlln  entered  Into 
an  agreement  in  writing,  whereby  tbe  former 
promised  to  sell  and  the  latter  to  buy  tha 
property  here  In  oontroversy  for  tbe  sum  of 
$6,47%  of  which  :$547.20  was  paid  at  tbe  date 
of  tbe  execution  of  the  contract  This  agree- 
ment also  provided  tiiat  Komtlsky  Bhoold 
place  in  escrow  with  the  First  National  Bank 
of  Berkeley  a  conveyance  of  tbe  property  to 
Eimberlln,  or  such  person  as  he  might  desig- 
nate, to  be  delivered  upon  the  payment  of  tbe 
balance  of  tbe  purchase  price.  .  On  January 
29,  1910,  upon  Elmberlln's  request,  Joseph 
N.  Eowalsky  executed  and  acknowledged 
such  a  conveyance,  which  was  deposited  with 
the  Anglo-London-Paris  National  Bank  of 
San  Francisco,  with  written  Instructions  to 
deUrer  said  deed  to  the  First  National  Bank 
of  Bericeley  for  surrender  to  Elmbertin,  or 
to  such  i>erson  as  be  should  nominate,  on  pay- 
ment of  the  balance  of  the  purchase  price. 
It  was  also  found  that:  . 

"Said  written  instructiOBS  from  said  defendant 
Kowalsky  directed  said  San  Francisco  bank  to 
direct  said  First  National  Bank  of  Berkeley,  that 
if  said  Kimberlin,  or  his  order,  should  so  request 
the  said  First  National  Bank  of  Berkeley,  said 
bank  should  forthwith  forward  said  deed  to  any 
bank  in  Los  Angeles  that  said  Kimberlin  might 
designate,  with  directions  that  said  deed,  should 
be  held  by  said  bank  at  Los  Angeles,  CaL,  to  be 
delivered  to  said  Eimberlin,  or  order,  on  pay- 
ment of  said  sum  of  $4,926,  and  further  direct- 
ed that  if  said  sum  of  $4,926,  was  not  paid  on  or 
before  30  days  after  January  29,  1910,  either  at 
said  First  National  Bank  of  Berkeley,  or  at  said 
bank  at  Los  Angeles,  said  deed  should  forthwith 
be  returned  to  be  held  subject  to  the  order  of  de- 
fendant Eowalsky." 

Tbe  bank  at  Berkeley  received  the  convey- 
ance, and  upon  ElmberUn's  written  order 
transmitted  it  to  the  Los  Angeles  Abstract 
&  Trust  Company,  to  be  delivered  by  that 
corporation  to  Robert  Barry  or  his  order  on 
payment  of  $10,560  by  February  20,  1910. 
Barry  was  Elmberlln's  agent,  and  by  bis  writ- 
ten Instructions  of  January  18,  1910,  he  au- 
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thorized  the  Los  Angeles  Abstract  &  Trast 
Company  to  dellTer  the  conveyance  to  Bar- 
low. Prior  to  February  12,  1910,  John  W. 
Barlow  had  i>aid  all  of  the  sum  of  $10,560, 
to  the  Los  Angeles  corpoAtlon  In  fuU  compli- 
ance with  the  terms  of  his  agreement  to  pur- 
chase from  Klmberlln.  On  that  date  Bar- 
low's attorney  and  agent  approved  the  form 
of  the  deed,  and  authorized  the  abstract  com- 
pany to  finish  the  escrow  when  the  certiflcate 
of  title  was  deliverable  according  to  the  in- 
structions of  Barlow.  Subseqnently  this  mon- 
ey was  duly  remitted  to  the  bank  at  Berkeley, 
and  sent  to  the  bank  In  San  Francisco,  where 
Joseph  N.  Kowalsky  received  the  balance  of 
the  purchase  price  due  him  from  Klmberlln, 
amounting  to  $4,025.  One-half  of  this  amount 
he  offered  to  his  brother  Henry,  who  declined 
to  accept  It,  and  it  was  accordingly  deposited 
to  Henry's  credit.  After  the  receipt  of  the 
conveyance  by  the  Los  Angeles  corporation 
the  document  was  sent  to  the  Kern  County 
Abstract  Company,  and  on  February  17, 
iJdlO,  that  corporation  placed  the  deed  of 
record,  and  Issued  to  John  W.  Barlow  Its  cer- 
tificate, showing  the  title  of  all  of  said  sec- 
tion 6  vested  In  him  free  from  all  Incum- 
brances. On  the  same  day,  February  17, 
1910,  Henry  I.  Kowalsky  wired  the  Los  An- 
geles Abstract  &  Trust  Company  as  follows: 
"Sa»  Francisco  February  17—10.  L.  A.  Ab- 
stract and  Trust  Company,  Loa  Angelea.  Please 
notify  John_  W.  Barlow  that  I  own  undivided 
half  of  section  five  township  twenty-six  south, 
range  twenty-sii  east,  M.  D.  M.  and  base,  Kern 
county,  California,  and  decline  to  sell  same. 
Henry  I.  Kowalsky." 

He  also  sent  registered  letters  on  the  same 
day,  directed  to  respondent  at  Los  Angeles, 
to  Klmberlln  at  Berkeley,  and  to  his  broth- 
er. The  letter  directed  to  respondent  Bar^ 
low  was  never  received  by  him,  but  was  re- 
turned unclaimed.  On  receipt  of  the  tele- 
gram a  clerk  of  the  abstract  company  took 
the  matter  np  with  the  corporation's  counsel, 
and  then  commnnlcated  ^  telephone  with 
the  Kern  County  Abstract  Company,  Instruct- 
ing that  corporation  to  bold  the  escrow  until 
further  notice.  The  Kern  County  Abstract 
Company  replied  by  letter  that  at  the  time 
of  the  receipt  of  the  message  the  whole  mat- 
ter had  been  closed  np  several  hours.  On  the 
18th  of  February,  1010,  the  Los  Angeles  coi^ 
poration  mailed  to  resiwndent,  In  care  of  his 
attorney  in  Los  Angeles,  a  copy  of  the  tele- 
gram from  Henry  I.  Kowalsky.  Barlow  him- 
self was  absent  from  the  state.  On  the  22d 
of  February  a  draft  for  the  entire  purchase 
price  was  sent  to  the  bank  in  Berkeley,  and 
on  the  23d  that  corporation  acknowledged  Its 
receipt.  The  court  found  that  Barlow  pur- 
chased the  land  In  good  faith,  for  a  good  and 
valuable  consideration,  Innocently  and  with- 
out any  notice  in  any  way  of  the  claims  of 
the  plaintifT. 

Appellant  complains  of  one  of  the  findings, 
to  the  effect  that  Joseph  N.  Kowalsky  was 
the  owner  of  the  property  In  fee  simple  abso- 
lute down  to  the  time  of  the  delivery  of  the , 


deed  to  Barlow.  An  examination  of  the  find- 
ings reveals  that  the  court  was  not  declaring 
the  fact  of  the  grantor's  complete  ownership 
of  the  land,  but  had  reference  to  the  state 
of  the  record — a  matter  about  which  there 
is  no  dispute. 

[1,  2]  That  Barlow  was  an  Innocent  pur- 
chaser for  value  without  notice  of  Henry  I. 
Kowalsky's  asserted  Interest  was  amply  shown 
by  the  evidence.  Plaintiff's  contention  was 
that  the  Los  Angeles  Abstract  &  Trust  Com- 
pany was  Barlow's  agent,  and  that  notice  to 
that  corporation  at  any  time  before  the  actual 
transmission  of  the  purchase  money  to  Berke- 
ley was  sufflclent  to  make  the  grantee  a  tak- 
er with  notice  of  the  equities.  The  Los 
Angeles  corporation  was  not  an  agent  clothed 
with  full  power  to  act  for  Barlow  in  the 
matter  of  determining  whether  or  not  H.  L 
Kowalsky's  telegraphic  assertion,  entirely  un- 
supported by  the  record,  should  be  Investigat- 
ed before  the  closHig  of  the  matter  of  trans- 
ferring the  title  to  Barlow  and  transmitting 
the  money  to  the  record  ownw.  Its  duty  was 
to  close  the  deal  upon  evidence  that  the  rec- 
ord title  was  subject  to  the  deed  from  Joseph 
N.  Kowalsky  to  John  W.  Barlow.  It  was 
not  vested  with  authority  nor  bound  by  duty 
to  InvestigBte  an  assertion  of  ownership  de- 
pending upon  oral  proof  of  a  resulting  trust. 
Indeed  Kowalsky  did  not  treat  the  Los 
Angeles  corporation  as  an  agent.  He  merely 
requested  it  to  inform  Barlow  of  his  claim 
of  ovniership.  Nor  was  Klmberlln  an  agent 
of  Barlow.  The  latter  was  purchasing  Kim- 
berlin's  Interest,  evidenced  by  his  contract, 
but  that  did  not  make  Klmberlln  the  agent  of 
Barlow  in  any  sense  that  would  bind  Baiiow 
by  notice  to  Klmberlln. 

[3, 4]  The  burden  of  proof  was  upon  plain- 
tiff to  show  due  and  sufflclent  notice  to  de- 
fendant of  matters  outside  the  record  title 
tending  to  establish  any  resulting  or  con- 
structive trust  in  plaintiff's  favor.  Wyrick 
T.  Week,  68  Cal.  8,  8  Pac.  622;  Bell  v.  Pleas- 
ant, 145  CaL  410-415i  78  Pac.  057,  104  Am. 
St.  Rep.  61.  Plaintiff  utterly  failed  to  meet 
this  burden.  Section  856  of  the  Civil  Code 
provides  that: 

"No  implied  or  resulting  trust  can  prejudice 
the  rights  of  a  purchaser  or  incumbrancer  of 
real  property  for  value  and  without  notice  of  the 
trust." 

'  Appellant's  telegram  gave  no  notice  of  the 
trust  It  was  a  mere,  bald  assertion  that  he 
owned  an  interest — a  claim  unsupported  by 
the  records  and  undefined  by  the  claimant. . 
To  hold  such  notice  sufficient  in  form  to  de- 
feat the  transaction  between  the  owner  of  the 
record  title  and  the  innocent  purchaser,  even 
if  the  latter  were  chargeable  with  having 
received  it  before  the  sale  was  consummated, 
would  be  to  permit  the  gravest  injustice. 
Notice,  in  order  that  it  may  be  effectual. 
should  be  precise  and  complete  enough  to 
put  the  defendant  upon  his  guard.  Renton  r. 
Monnler,  77  Cal.  449-455, 10  Pac.  820. 
We  conclude,  therefore,  that  the  trial  coart 
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properly  decided  that  Barlow  was  a  purchas- 
er In  good  faith,  -without  notice  of  the  trust 
In  plaintiff's  favor. 

Other  matters  argued  In  the  briefs  do  not 
demand  discussion. 

The  Judgment  is  affirmed. 

We  concur:    HENSHAW,  J.;  L0RI6AN,  J. 


FIRST  CHRISTIAN  CHURCH  OF  FRESNO 
T.  INDUSTRIAL  ACCIDENT  COMMIS- 
SION OF  STATE  OF  OAUFORNIA  et  aL 
(S.  F.  7686.) 

(Supreme  Court  of  Oalifomia.    Oct.  17,  1916.) 

Mastkb  and  Servant  «=417(5)— Ihdustmal 
AcciDBNT    Commission — Rbvdbw — Waive*— 
Right  to  Maks. 
Where  applicant  for  compensation  for  per- 
sonal injariea  was  a  party  to  a  petition  for  re- 
view,  the   Industrial  Accident  Commission,   or 
members  thereof,  cannot  waive,  so  far  as  the  ap- 
plicant is  concerned,  time  for  filing  briefs  and 
concede  the  invalidity  of  the  award. 

rsd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «=»417(5).] 

In  Bank.  AppUcatlon  by  the  First  Chris- 
tian Church  of  Fresno  for  writ  of  review 
against  the  Industrial  Accident  Commission 
of  tbe  State  of  California,  and  A  J.  Pills- 
bury  and  others,  members,  and  H.  Thorwald- 
sen,  as  Sheriff  of  the  County  of  Fresno,  and 
Augustus  Cohuhoff,  applicant  for  compensa- 
tion.   Award  annulled. 

Geo.  r.  Hatton,  W.  T.  Plonkett,  and  Hart-' 
ley  F.  Peart,  all  of  San  Francisco  (Gu&  L. 
Baraty,  at  San  Francisco,  of  counsel),  for 
petitioner.  Christopher  M.  Bradley,  of  San 
Francisco,  for  respondents. 

MEliYDf,  J.  Certiorari  directed  to  the 
Industrial  Accident  Commission  of  the  State 
of  California  for  the  purpose  of  reviewing  an 
award  in  favor  of  one  Augustus  Cohnhoff  and 
against  the  petitioner  to  this  court,  First 
Christian  Church  of  Fresna 

Cobnhoff  had  been  employed  by  a  subcon- 
tractor, the  Thomas  &  Schneider  Art  Glass 
Company,  and  counsel  for  the  church  denied 
liability  of  their  client  for  that  reason.  They 
also  contended  that  no  legal  notice  ct  the 
hearing  before  the  Industrial  Accident  Com- 
mission had  ever  been  served  upon  any  ac- 
credited representative  of  the  church  until 
after  the  testimony  had  been  taken.  After 
tbe  issuance  of  the  writ,  the  cases  of  Car- 
stens  V.  PlUsbury  et  al.,  168  Pac.  218,  and 
Stnrdivant  v.  Pillshury  et  aL,  168  Pac.  222, 
were  decided.  Thereafter  counsel  for  re- 
spondent filed  a  memorandum  in  which  he 
recited  that,  as  the  decisions  in  said  cases 
determined  and  ruled  all  questions  raised  In 
this  proceeding  adversely  to  respondent's  con- 
tentions, he  waived  further  time  for  filing 
briefs  and  agreed  that  the  award  made 
against  petitioner  should  be  annulled  so  far 
as  the  Industrial  Accident  Commission  was 


concerned.  He  properly  declined  to  make  any 
waiver  on  behalf  of  Augustus  Cohnhoff,  who 
was  represented  here  by  his  own  counsel. 
No  brief  has  been  filed  by  Cohnhoff  or  his 
counsel,  probably  for  the  reason  that  there 
is  no  possible  way  of  differentiating  the  facts 
involved  In  this  proceeding  from  those  con- 
sidered by  the  court  in  the  decisions  cited 
above.  We  have  examined  the  record  and 
fully  agree  with  learned  counsel  for  the  In- 
dustrial Accident  Commission  that  those  de- 
cisions "determined  and  ruled  all  questions 
raised  and  involved  in  the  instant  case." 
Therefore  the  award  is  annulled. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  SLOSS,  J.;  HENSHAW,  J.;  LAW- 
LOR,  J. 


HALF  MOON  BAY  LAND  CO.   et  aL  T. 

COWELL  et  aL     (S.  F.  7148.) 

(Supreme  Court  of  California.     Oct  17,  1818. 
Rehearing  Denied  Nov.  16,  1916.) 

1.  Watbbs    and    Watbb    Coubses    d=3S9  — 

STRSAMS  —  RiFABIAN      LAN  DS  —  SEPARATION 

FBOM  Stream. 
The  mere  fact  that  a  riparian  owner  whose 
lands  may  properly  be  irrigated  from  a  stream 
conveys  a  right  oi  way  to  a  railroad  does  not 
cut  off  his  riparian  right,  where  the  railroad 
embankment  is  cut  and  the  stream  permitted  to 
flow  through. 

[Ed,  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  31;  Dec.  Dig.  <S=> 
39.] 

2.  Waters  and  Water  Courses  ^s>Sd  — 
Stbjsams— Riparian   Lands. 

That  low-lying  land  slopes  downward  from 
a  creek  bed  by  reason  of  deposits  of  torrential 
debris  by  the  creek  does  not  deprive  the  owner 
thereof  of  his  riparian  rights. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  31;  Dec  Dig. 
«s>38.] 

3.  Waters  and  Water  Courses  <S=9l38— Ir- 
RiOATiOH  BiouTS  —  Effect  of  Permissive 
Use. 

Permissive  use  of  waters  for  irrigation  by 
diversion  to  another  watershed  does  not  create 
a  right  to  continue  such  diversion,  however 
long  continued. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  160,  151;    Dec 
Dig.  <&s>138.] 

4.  Appkai.  and  EaaoB  «=9l011(l)— Scope— 
Findings  or  Fact. 

A  finding  of  a  lower  coiurt  as  to  facts  on 
conflicting  evidence  is  conclusive  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Apueal  and 
Error,  Cent  Dig.  §f  398S-S988;  Dec  Dig.  <e=3 
1011(1).] 

6.  Waters  and  Water  OotrasES  «=»40  — 
Streams  —  Riparian    Rights  — Objections 

TO  Use. 
The  use  by  one  riparian  owner  of  tbe  water 
of  a  stream  in  whole  or  in  part  cannot  be  in- 
terfered with  bv  another  riparian  owner  not  us- 
ing the  water  himself. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  (bourses.  Cent  Dig.  {  32;  Dec  Dig. 
<8=>40.] 
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8.  WATKB8  AND  WaTEB  COUBSES  ®=»49  — 
STBEAMB  —  RiFABIAN  RiOHTS  —  AFPOXTIOR- 
HENT— DZOBEB. 

A  decree  apportioniiiK  th«  waters  of  a 
stream  between  riparian  owners,  declaring  that 
each  riparian  owner  shall  be  entitled  to  a  cer- 
tain share  in  the  water  if  there  is  enough  in 
the  stream  to  serve  all  at  that  rate,  that  when 
there  is  not  enoiigh  for  all,  each  shall  share 
in  the  proportion  that  his  area  of  land  bears 
to  the  total  area  that  is  irrigable,  but  that  when 
only  23  miners'  inches  is  flowing,  they  shall  be 
respectively  entitled  only  to  the  specific  amount 
so  stated,  provided  that  either  one  may  take 
a  greater  quantity  so  long  as  none  of  the  other 
parties  objects,  should  oe  modified  to  more 
clearly  state  the  rule  that  each  owner  may  use 
the  whole  or  any  part  of  the  water  on  bis  land 
at  any  time  when  such  use  does  not  Interfere 
with  the  actual  use  by  the  other  owners  of 
their  due  shares. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  89,  40;  Dec.  Dif. 
«=»49.] 

7.  Watebs    and    Watbb    Coubbes    €=»49  — 

StBKAMS— RiFABIAN         RlOHTB— DlCTBBMINA- 

TiON — Scope  of  Inquiby. 
In  apportioning  waters  for  irrigation  pur- 
poses, the  court  may  consider  the  length  of 
the  stream,  the  volume  and  extent  of  riparian 
ownership,  the  character  of  soil,  the  area  to  be 
irrigated,  the  practicability  of  irrigation,  the 
expense  thereof,  and  the  comparative  profit  of 
the  different  uses. 

W[Ed.  Note. — For  other  eases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  fj  39,  40;  Dec.  Dig. 

«=5»4».] 

8.  Watebs  and  Watbb  Coubses  «=»48  — 
UiPABiAN  RiQHTS— Use  or  Wateb. 

If  a  riparian  owner  is  allotted  a  certain 
amount  of  water  for  irrigation  purposes,  be 
may  nevertheless  use  it  for  any  other  beneficial 
use,  and  the  apportionment  merely  furnishes  a 
standard,  but  Is  not  conclusive  of  the  amount 
which  may  be  used  in  any  one  year. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  {{  39,  40;  Dec.  Dig. 
<SS949.1 

9.  Appeal  and  Ebbob  ei»9S4®— Review— 
Pbesuicptionb  —  Facts  Bufpoetino  Judq- 

KEJVT. 

Where  the  court  found  that  one  riparian 
owner  used  waters  of  a  stream  for  watering 
stock  and  for  domestic  purposes,  but  made  no 
allotment  to  him  or  the  other  owners  for  such 
purposes,  and  there  is  no  evidence  as  to  the 
quantity  necessary  for  that  purpose  or  that  any 
is  necessary  in  addition  to  the  quantity  allotted, 
it  will  be  presumed  in  support  of  the  judgment 
that  the  court  considered  the  allowance  suffi- 
cient  for  all  purposes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3777;  Dea  Dig.  «=» 
934(2).] 

10.  Watebs  and  Watbb  CoiTBfiEa  Q=a48— Ib- 

BIOATION    RiaHTS— Loss    BT    USE. 

Whether  a  riparian  owner  having  the  right 
to  use  waters  for  irrigation  has  actually  nsed 
them  or  not,  is  immaterial;  the  ri^ht  to  such 
waters  not  being  subject  to  acquirement  by 
use  or  to  loss  by  disuse. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  38;  Dec.  Dig.  «=> 

11.  Watebs  and  Wateb  Coubses  i8=»49— Ib- 

BIQATION    RlOHTS. 

The  mere  fact  that  if  one  riparian  owner 
consented,  another  could  construct  a  diversion 
dam  and  irrigate  a  greater  acreage  thereby 
does  not  warrant  a  finding  that  the  greater 
acreage  is  irrigable,  in  the  absence  of  a  snowing 


that  the  other  owner's  eonsent  coold  be  ob- 
tained and  that  the  cost  would  not  render  the 
scheme  unprofitable. 

W'Ed.  Note.— For  other  eases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  89,  40;  Dec.  Dig. 
*=>49.] 

Department  1.  Appeal  from  Superior 
Court,  San  Mateo  dounty;  Geo.  H.  Buck, 
Judge. 

Suit  by  the  Half  Moon  Bay  Land  Company 
and  another  against  S.  H.  Cowell  and  others 
and  B.  N.  Torello.  Judgment  for  plaintiffs 
and  order  denying  new  trial,  and  defendants 
other  than  Torello  appeaL  Modified  and 
afSrmed. 

Mastlck  ft  Partridge,  Peter  F.  Dunne,  and 
W.  I,  Brobeck,  all  of  San  Francisco,  for  ap- 
pellants. Ross  &  Roes,  of  San  Mateo,  and 
John  F.  Davis,  H.  A.  Van  O.  Torcblana, 
Stratton,  Kaufman  &  Torcblana  and  Hour- 
dette  &  James,  all  of  San  Frandsco,  for 
respondents. 

SHAW,  J.  The  plaintiff.  Half  Moon  Bay 
Land  Company,  the  defendants  Cowell  et  aL, 
wbo  are  appellants,  and  the  defendant  Torel- 
lo, each  own  separate  tracts  of  land  tlirougb 
which  runs  a  stream  of  water  known  as 
San  Vicente  creek.  The  plaintiff  Qulllci  is 
a  tenant  of  the  plaintiff  land  company,  and 
some  of  the  appellants  are  tenants  of  the 
Cowells  and  the  Cowell  estate,  wbo  are  the 
owners  of  the  tract  of  land  referred  to  as 
owned  by  tlie  appellants.  The  object  of  the 
action  was  to  ascertain  the  amount  of  water 
of  the  stream  that  each  owner  was  entitled 
to  under  his  riparian  rights  and  to  aiH>ortioa 
to  eadi  the  proper  amount  for  use  on  his 
riparian  lands  and  to  enjoin  each  of  tlie  de- 
fendants from  divertixig  more  tlian  bis  rea- 
sonable share  of  the  water.  It  appears  tliat 
the  plaintiff's  parcel  of  land  contains  106 
acres,  that  the  land' of  the  appellants  con- 
tains 195.06  acres,  and  that  of  the  defeodant 
Torello  714.22  acres.  The  land  of  the  de- 
fendant Torello  lies  hl^est  on  the  stream: 
next  comes  that  of  the  appellants,  and  below 
that  is  the  land  of  the  plaintiff  Half  Moon 
Bay  Land  Company.  A  considerable  portion 
of  the  land  lies  on  steep  hillsidea.  The  court 
made  findings  that  66  acres  of  the  plaint! fTs 
land  is  suitable  for  profitable  irrigation  and 
is  riparian  to  said  creek;  that  a  portion  of 
the  land  of  the  appellants  is  not  within  the 
watershed  contributing  to  said  creek,  and 
that  of  the  land  within  the  legal  watershed 
of  the  stream  only  84.25  acres  was  capable 
of  profitable  Irrigation  from  the  creek;  and 
that  of  the  land  of  the  defendant  Torello 
only  90  acres  could  be  profitably  and  advan- 
tageously Irrigated  from  said  stream.  It 
further  found  that  one  miners'  Inch  of  water 
continuous  flow  daring  the  Irrigation  season 
was  sufficient  to  irrigate  10  acres  of  land; 
that  8  miners^  inches  would  be  sufficient  to 
irrigate  the  said  66  acres  of  the  plaintiff: 
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that  4\i  miners'  Inches  would  anffidenUy  Irri- 
gate the  land  of  the  appellants  susceptible 
of  Irrigation  from  the  stream;  avd  that  10^ 
miners'  Inches  would  sufficiently  Irrigate  the 
lands  of  the  defendant  Torello  found  to  be 
snsceptlble  of  Irrigation.  The  appellants 
claim  a  prescriptive  right  to  a  portion  of  the 
water  by  use  upon  a  part  of  their  lands 
situated  beyond  the  ridge  which  divides  the 
land  sloping  to  San  Vicente  creek  from  the 
land  sloping  to  an  adjoining  stream  known 
as  Dennlson  creek.  The  court  found  that 
this  dalm  was  without  foundation,  because 
the  use  of  the  water  of  San  Vicente  creek 
on  said  land  was  not  adverse,  but  was  per- 
missive so  far  as  plaintiff  and  their  predeces- 
sors in  interest  were  concerned. 

Thereupon,  it  was  adjudged  that  plaintiff 
is  entitled  to  a  continuous  flow  of  8  miners' 
inches  for  irrigation  of  its  riparian  land; 
that  the  appellants  are  entitled  to  a  continu- 
ous flow  of  4V^  miners'  inches  of  water  for 
irrigation  of  their  riparian  land;  and  that 
ToreUo  is  entitled  to  a  continuous  flow  of  10^ 
miners'  inches  of  water  for  the  Irrigation  of 
bis  riparian  land;  that  tf  at  any  time  there 
is  less  water  flowing  in  the  creek  than  the 
aggregate  amounts  allotted  to  the  several 
parties  then  each  should  take  less  in  the 
same  proportion;  that  when  more  water  is 
flowing  than  the  aggregate  of  the  amounts 
allotted  and  any  additional  area  of  land  be- 
longing to  the  appellants  or  to  the  defendant 
Torello  within  the  watershed  of  the  creek 
should  prove  to  be  capable  of  profitable  irri- 
gation, said  appellants,  or  said  Torello, 
should  be  allowed  to  use  on  such  additional 
land  the  additional  water  therein  in  excess 
of  the  amount  allotted  by  the  Judgment  and 
in  pr<^>ortion  to  the  amount  of  additional 
land  so  capable  of  profitable  irrigation.  It  is 
further  adjudged  that  the  appellants  have  no 
right  to  divert  water  from  said  creek  to  non- 
riparian  lands,  and  they  are  enjoined  from 
so  doing.  It  is  also  provided  that  notliing  In 
the  Judgment  should  prevent  the  appellants 
or  Torello  from  using  more  water  on  their 
riparian  lands  when  the  plaintiff  or  other 
lower  proprietors  do  not  object  thereto.  Oth- 
er provisions  werd  Inserted  which  are  not 
necessary  here  to  mention.  The  defendants, 
oUier  than  Torello,  appeal  from  the  Judg- 
ment, and  from  an  order  denying  their  mo- 
tion for  a  new  triaL 

[1,  2]  The  first  point)  urged  in  support  of 
the  appeal  is  that  the  court  erred  In  deter- 
mining that  more  than  9.81  acres  of  the  ir- 
rigable land  of  the  plaintiff  is  riparian  to 
the  creek  and  entitled  to  water  therefrom 
as  liparian  land.  The  first  reason  advanced 
for  tills  claim  is  that  before  this  action  was 
begun  one  Qullid,  from  whom  the  plaintiff 
derived  title,  had  conveyed  In  fee  to  the 
Ocean  Shore  Bailway  Company  a  strip  of 
land  60  teet  In  width  extending  through  the 
tract  and  cutting  olt  all  except  9.61  acres 
from  access  to  said  creek.    This,  It  Is  said. 


cot  off  access  to  the  stream  from  tiie  re- 
mainder of  the  tract,  and  deprived  the  land 
so. separated  of  riparian  rights  therein.  The 
answer  is  that  the  railroad  right  of  way 
does  not  cut  off  that  part  of  the  land  from 
the  stream.  The  creek  runs  under  the  rail- 
road, through  the  strip  deeded  for  railroad 
purposes,  and  through  the  part  of  the  tract 
lying  westerly  of  the  railroad.  This  Is  suffi- 
cient to  give  all  that  part  of  the  tract  the 
character  of  riparian  land,  and  entitles  the 
owner  to  the  use  of  the  water  from  said 
stream  thereon.  It  is  unnecessary  to  deter- 
mine whether  or  not  a  conveyance  of  land 
to  a  railroad  for  a  right  of  way  would  cut 
off  riparian  rights  from  land  thereby  wholly 
severed  from  the  stream.  A  further  claim 
is  made  because,  as  appellants  say,  the  slope 
of  the  abutting  land  of  the  plaintiff  would 
carry  water  away  from  the  stream,  and  that 
upon  the  principles  laid  down  in  Bathgate  v. 
Irvine,  126  CaL  135,  58  Pac  442,  77  Am. 
St.  Bep.  158,  and  Anaheim,  eta,  Co.  v.  Ful- 
ler, 150  Cal.  327,  88  Pac  978,  11  L.  R.  A. 
(N.  S.)  1062,  it  is  not  riparian,  and  the  own- 
er thereof  la  not  entitled,  as  a  riparian  own- 
er, to  the  use  of  water  of  the  stream  upon 
said  land.  The  topographical  character  of  the  . 
land  involved  in  these  two  cases  was  so  dif- 
ferent from  that  of  the  land  here  Involved 
that  the  decisions  cannot  be  said  to  have  any 
application.  This  66  acres  of  the  plaintiff's 
land  lies  in  the  flat  territory  bordering  up- 
on the  ocean  near  the  outlet  of  the  creek. 
It  can  scarcely  be  said  to  have  any  grade  or 
slope.  The  proof  indicates  that  its  general 
slope  is  toward  the  ocean,  and  from  a  fourth 
to  a  half  of  1  per  cent  from  horizontal.  In 
delta  land  situated  at  the  lower  end  of  a 
stream,  the  water  in  the  bed  of  the  stream 
is  often  higher  than  the  adjacent  land,  and 
that  was  the  situation  In  the  case  at  bar. 
This  occurs  to  land  properly  within  the  wa- 
tershed and  from  natural  causes.  The  tor- 
rential flow  from  the  steeper  grades  car- 
ries the  debris  down  to  the  flat  land,  where 
it  Is  deposited,  raising  the  bed  above  the 
level  ot  the  land  adjoining.  It  would  be  an 
extremely  imwlse  and  unjust  adherence  to 
a  supposed  rule  to  declare  that  land  thus 
made  to  slope  away  from  the  stream.  Is 
thereby  deprived  of  the  riparian  character 
and  rights.  In  Bathgate  v.  Irvine  the  wa- 
ter was  taken  out  of  the  creek  and  carried 
around  the  nose  of  a  ridge  separating  the 
watershed  of  that  creek  from  that  of  an- 
other stream,  and  for  use  upon  land  situat- 
ed in  a  different  valley  some  miles  away. 
In  the  Anaheim  Union  Water  Company  Case 
the  water  was  taken  from  the  Santa  Ana 
river  over  an  intervening  elevation  to  be 
used  upon  land  sloping  away  from  the  river 
and  Into  another  and  distinct  stream,  the 
only  connection  between  the  tnvo  watersheds  ^ 
being  that  the  last-mentioned  stream  entered 
the  Santa  Ana  river  a  considerable  dista.nce 
below  the  land  upon  which  the  water  was  to 
be  used.    None  of  the  reasons  existing  ther^QQJ^ 
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and  given  as  the  fonndatlon  of  tbe  rule  exist 
In  this  case.  In  such  a  case,  "When  the 
reason  of  a  rule  ceases,  so  should  tbe  rule 
Itself."  Clv.  Code,  f  3510.  The  above  de- 
cisions have  no  Just  analogy  to  the  case  at 
bar,  and  the  rule  there  applied  cannot  be 
applied  here. 

[3,4]  The  finding  that  the  water  diverted 
by  the  appellants  from  the  stream  and  carried 
from  the  watershed  to  lands  sloping  toward 
Dennlson  creek  was  permissive  la  sustained 
by  sufficient  evidence.  The  court  may  rea- 
sonably have  Inferred  from  all  the  evidence 
that  the  discussions  of  the  parties  on  this 
subject  were  nothing  more  than  efforts  to 
accommodate  all  parties  concerned  without 
controversy,  rather  than  the  assertion  of  a 
right  by  one  party  and  a  yielding  thereto 
by  the  other.  The  evidence  at  best  is  con- 
flicting on  the  subject,  and  It  would  serve  no 
useful  purpose  to  discuss  it  further.  The 
finding  to  that  effect  is  conclusive  here. 
The  use  being  permissive,  no  right  to  con- 
tinue it  would  accrue  from  long  continued 
use. 

[6, 6]  The  appellants  further  claim  that 
the  apportionment  of  the  water  made  by  the 
court  does  not  give  them  a  reasonable  share. 
The  court  did  not  attempt  to  apportion  the 
entire  quantity  of  water  that  might,  at  any 
time,  be  fiowlng  in  the  stream.  The  appor- 
tionment was  made  of  the  respective  shares 
of  the  parties  at  a  time  'when  the  stream 
had  a  fiow  of  only  23  miners'  inches.  The 
year  which  gave  rise  to  this  suit  was  tbe 
driest  that  ha*  been  known  for  many  years, 
and  the  apportionment  included  no  greater 
quantity  than  was  flowing  in  the  stream  in 
the  dry  season  of  that  year.  The  decree.  In 
effect,  declares  that  each  riparian  owner 
shall  be  entitled  to  a  share  of  the  water 
equal  to  1  inch  for  each  lO  acres  of  his  ri- 
parian land  capable  of  profltable  irrigation,  if 
there  is  enough  in  the  stream  to  uerve  all  at 
that  rate,  that  iwhen  there  is  not  enough  for 
all,  each  shall  share  the  water  in  the  propor- 
tion that  his  area  of  land  so  irrigable  bears 
to  the  total  area  so  irrigable,  but  that  when 
only  23  miners'  Inches  Is  flowing  they  shall 
be  respectively  entitled  only  to  the  specific 
amounts  stated;  provided,  that  either  one 
may  take  a  greater  quantity  so  long  as  none 
of  the  other  parties  objects.  The  mere  ob- 
jection by  one  riparian  orwner,  in  such  a  case, 
is  not  sufficient  to  deprive  any  other  ripari- 
an owner  of  the  use  of  the  water  of  the 
stream.  Bach  owner  has  the  right  to  use 
the  whole  or  any  part  of  the  water  on  his 
own  riparian  land  at  any  time  when  such 
use  does  not  interfere  with  the  actual  use 
by  the  other  owners  of  their  due  shares.  If 
any  such  owner  is  not  using  the  water  him- 
self, he  has  no  right  to  object  to  the  use  of 
it  by  another  riparian  owner  on  riparian 
land.  The  decree  should  have  declared  this 
rule  more  clearly.  We  presume  that  this 
rmm  what  was  intended  by  the  form  used. 


and  that  the  parties  so  understood  It,  since 
the  appellants  do  not  object  to  its  form  in 
tills  particular.  Nevertheless,  to  prevent 
further  dispute,  we  think  it  well  to  modlly 
the  decree  in  accordance  with  the  abore 
views.  But  as  no  objection  has.  been  made 
regarding  this  point,  the  appellants  will  not 
be  entitled  to  costs  on  account  of  the  modiO- 
cation. 

[7,  S]  In  apportioning  the  waters  of  a 
stream  among  the  riparian  owners,  where 
there  is  not  sufficient  for  the  needs  of  all 
many  different  facts  are  to  be  considered. 
In  Harris  v.  Harrison,  03  CaL  681,  29  Pat 
326,  the  court,  in  considering  this  question, 
said: 

"The  length  of  the  stream,  the  volume  of 
water  in  it,  the  extent  of  each  ownership  along 
the  banks,  tbe  character  of  the  soil  owned  by 
each  contestant,  the  area  sought  to  be  irrigated 
b^  each — all  these,  and  many  other  conaideia- 
tions,  must  enter  into  the  solution  of  the  prol>- 
lem.'' 

See,  also.  Southern,  etc.,  Ca  y.  Wilshlre, 
144  Cal.  71,  77  Pac.  767.  So  far  as  we  are 
aware  no  court  has  even  undertaken  to  lay 
down  a  comprehensive  rule  on  the  subje<t. 
We  are  satisfied  tltat  the  court  may  also  con- 
sider the  practicability  of  irrigation  of  the 
lands  of  the  respective  parties,  the  expense 
thereof,  the  comparative  profit  of  the  differ- 
ent uses  which  could  be  made  of  tbe  watfr 
on  the  land,  and  that  when  tbe  water  is  in- 
sufficient for  all  the  land,  or  for  all  of  the 
uses  to  which  it  might  be  applied  thereon, 
and  there  is  enough  only  for  that  use  which 
is  most  valuable  and  profltable,  the  sbares 
may  properly  be  limited  to  and  measured  by 
the  quantity  sufficient  for.  that  use,  and  the 
proportions  fixed  accordingly.  The  t>art.v 
taking,  under  such  a  decree,  could,  of  course, 
put  his  share  so  fixed  to  another  beneficial 
use  if  he  so  desired.  The  decree  here  dQ» 
not,  and  it  should  not,  prohibit  him  from 
doing  so.  The  apportionment  made  appeari^ 
to  have  awarded  to  each  his  reasonable  shniv 
of  the  limited  quantity  of  water  flowing  1:: 
the  stream  during  the  dry  season  of  the  ex- 
cessively dry  year  taken  as  tbe  basis  upon 
which  the  apportionment  was  made.  Tie 
fact  that  It  was  made  with  regard  to  the 
area  of  land  capable  of  profltable  irrlgatioD 
does  not,  of  necessity,  make  tbe  apportion- 
ment inequitable.  It  was  a  reasonable  dhi- 
sion  for  a  year  of  that  character.  No  reason 
appears  why  it  should  not  be  equally  fair 
and  reasonable  to  divide  the  water  In  the 
same  proportions  in  other  years  when  there 
Is  more  water.  As  we  have  said,  the  fact 
that  it  is  divided  by  refer^ice  to  the  aroa 
capable  of  profltable  irrigation  does  not  lim- 
it tbe  use  of  any  share  to  that  purpose,  bat 
merely  furnishes  a  standard  for  apportion- 
ment, and  there  is  nothing  in  the  evidence  to 
prove  that  such  apportionment  would  not  be 
fair  in  other  years  for  aU  the  uses  whidi  tbe 
parties  may  desire  to  apply  the  water.  The 
evidence  as  to  the  number  of  acres  of  the 
land  of  the  respective  parties  that  are  susr* 
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ceptible  of  profitable  Irrigation  Is  conflicting, 
and  we  find  no  ground  npon  whicb  we  could 
disturb  tbe  findings  on  that  subject. 

[I]  The  court  found  that  the  appellants 
hare  used  tbe  water  In  tbe  stream  for  water- 
ing stock  and  for  domestic  purposes.  The 
findings  do  not  state  the  amount  used  or  the 
amount  necessary  for  these  purposes.  We 
cannot  say  that  the  quantity  necessary  will 
not  be  too  trifling  to  require  apy  allowance 
on  account  of  it  Our  attention  has  not  been 
called  to  any  evidence  as  to  the  quantity 
necessary  for  that  purpose,  or  that  any  Is 
necessary  in  addition  to  the  quantity  allotted. 
Therefore,  in  aid  of  the  Judgment,  we  will 
presume  that  tbe  court  below  so  considered 
the  allowance  sufficient  to  corer  all  purposea 
Furthermore,  tbe  court  made  no  specific  al- 
lowance to  the  other  parties  for  these  uses. 
All  are  on  tbe  siime  basis  regarding  it  In 
time  of  scarcity  all  alUce  must  make  shift 
with  the  share  allotted,  and  each  must  use  it 
for  such  purposes  as  ipay  be  deemed  most 
necessary,  if  be  has  not  enough  for  all  uses. 
This  la  clearly  equitable  and  just  The  ap- 
pellants have  merely  mentioned  the  point  in 
their  briefs.  They  do  not  argue  It  We, 
therefor^  refrain  from  further  dlscnsslon 
upon  it. 

[1(]  The  appellants  contend  that  It  does 
not  appear  that  the  96  acres  of  Torello,  for 
which  be  was  allowed  water  for  irrigation, 
has  erer  been  actually  irrigated.  Tbe  point 
is  immaterial.  The  court  found  that  it  could 
be  profitably  Irrigated  from  the  stream.  If 
so,  Torello  Is  entitled  to  use  his  reasonable 
share  of  tbe  water  thereon  at  any  time  he 
may  choose  to  do  so.  He  does  not  gain  such 
Tigixt  by  use,  nor  does  be  lose  it  by  disuse. 
His  failure  to  use  it  in  the  past  does  not  im- 
pair his  right  to  use  it  in  the  future.  So 
Ions  as  he  makes  no  actual  beneficial  use  of 
it,  the  other  owners  may  take  and  use  it 
ereu  over  his  objection. 

[11]  It  is  claimed  that  the  evidence  shows 
that  78  acres  of  the  Cowell  land  is  suscepti- 
ble of  irrigation  for  which  tbe  court  made 
no  allowance    There  is  evidence  to  show  that 
if  tlte  appellants  could  bare  obtained  from 
Torello  the  right  to  make  a  diverting  dam 
on   bis  land  above  the  Cowell  land,  and  a 
right  to  maintain  and  use  tbe  dam  and  a 
dltcb  leading  from  it  to  their  land,   water 
could  be  carried  by  gravity  to  higher  levels 
of   tbe  Cowell  land  than  if  It  were  taken 
out     within    the   lines    of   that   land,    and 
that   if  this  were  done,  about  78  acres  of 
that   land  coold  thereby  be  irrigated.     The 
claim    Is    based    npon    this   evidence.      But 
this  does  not  establish  the  fact  that  it  would 
be  possible  for  them  to  obtain  such  right 
It    may    be   presumed    that  Torello   would 
not    £lre   tbe  right  except  tor  a  riauable 
consideration.    Conceding,  but  not  deciding, 
tliat  a  mere  possible  right  of  this  character 
ooald  be  considered  at  all.  It  was  Incumbent 
apon   the  appellants  to  prove  that  It  would 


not  cost  too  much  to  render  tbe  scheme  prof- 
itable. They  offered  no  erldence  at  all  upon 
this  point.  The  finding  excluding  this  land 
from  the  right  to  the  water  for  Irrigation  in 
times  of  scarcity  is  therefore  sustained  by; 
tbe  evidence. 

Tbe  jndgment  Is  modified  by  adding  thereto 
the  following  clause: 

Providing,  however,  that  nothing  in  this 
decree  shall  operate  to  prevent  any  one  of  the 
parties  from  taking  and  nstug  the  water  of 
the  stream  on  bis  own  land  at  any  time  when 
such  taking  and  use  does  not  Interfere  with 
tbe  use  by  any  of  tbe  other  owners,  upon  bis 
riparian  land,  of  bis  reasonable  share  of  the 
water,  as  above  limited. 

As  so  modified,  the  jndgment  is  afiirmed, 
Qlie  order  denying  a  new  trial  Is  also  af- 
firmed. The  appellants  shall  not  recover 
costs  of  appeaL 

We  concur:    SLOSS,  J.;   LAWLOB,  3, 


McARTHTJB  et  aL  t.  GOODWIN  et  aL 

(L.  A.  8779.) 

(Supreme  Court  of  California.    Oct  14,  1916.) 

1.  Taxation  *=!»810(3)— Tax  Tuxes— Quibt- 

ING  TlTLS. 

A  party,  in  a  salt  to  quiet  tide,  who  relies 
on  tax  titles,  and  who  introduces  in  eridence 
deeds  from  the  state,  but  who  falls  to  offer  any 
deed  to  tbe  state,  fails  to  prove  a  chain  of  ti- 
tle depending  on  tax  deeds. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1608;    Dec.  Dig.  «=s»810(3).] 

2.  Attobnet  ano  Ouent  <s=>126— Pbiviucobs 

AVD    LlABIUTIES    Of    AlTOBNET— TBANBAC- 

TioN  Advebse  to  Client. 
Where  an  attorney  for  an  owner  of  land  in- 
cambered  by  a  mortfcage  putchased  the  note 
and  mortgage  after  his  dismissal  from  the  ac- 
tion to  foreclose  tbe  mortgage  and  did  not  in- 
form the  owner  of  the  fact,  the  purchase  by 
him  vrag  void. 

[EA.  Note.— For  other  cases,  see  Attorney 
and  OUent  Cent  Dig.  H  250-263;  Dec.  Dig. 
<8=9l26.] 

3.  QniETiNQ  TiTu  «=9l5— Tuut  or  Pi.ain- 
tifs^Defenses. 

A  defendant,  in  a  suit  to  quiet  title  brought 
by  a  beneficiary  of  a  trnst  imposed  in  a  deed 
executed  by  defendant  to  a  third  person  as 
trustee  for  the  beneficiary,  may  not  attack  a 
finding  that  the  beneficiary  is  tbe  owner  of 
and  entitled  to  the  possession  of  the  land  in 
controversy,  in  tbe  absence  of  anything  to 
show  his  Interest  in  tbe  trust. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {  47;   Dec  Dig.  iS=»15.1 

4.  Deeos  ^=»196(2)— Btjboen  or  Pboor. 

A  defendant  in  a  suit  to  quiet  title  who 
pleads  in  a  cross-complaint  fraud  in  tbe  ex- 
ecution and  delivery  of  a  deed  by  bim  and  un- 
der which  plaintiff  claims  as  beneficiary  of  a 
trust  created  by  tbe  deed  has  tbe .  burden  of 
proving  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dfe.  {  649;  Dec.  Dig.  «=»196(2).] 

6.  Quieting  Trrtx  «=>51— TsiAir-REUKr  to 
Defendant. 
A  defendant  in  a  suit  to  qniet  title,  who  had 
fraudulently    concealed   bis    course    in    making 
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outlays  in  procuring  the  dismissal  of  a  suit  to 
foreclose  a  mortgage  on  the  land  in  eontrover- 
ay  and  in  paying  amounts  due  because  of  delin- 
quent taxes,  became  an  involuntary  trustee 
through  his  own  fault,  and  under  Civ.  Code,  g 
2275,  had  none  of  the  rights  existing  in  favor 
of  a  trustee,  and  he  could  not  complain  of  a 
judgment  for  plaintiff  quieting  title  without  re- 
payment of  the  outlays. 

[£d.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {  101;  Dec.  Dig.  <8=»51.] 

6.  MoRTOAQEa  «=>27S— Absitkftion  aw  Patz- 
MENT — Deeds. 

A  deed,  which  merely  recites  that  it  was 
made  "subject  to  the  mortgage"  on  the  prem- 
ises conveyed,  does  not  impose  any  personal 
liability  on  the  grantees  for  the  payment  of 
the  mortgage  debt,  and  such  liability  only  arises 
by  distinct  assumption  of  the  debt  or  contrac- 
tual obligation  to  pay  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ig  729-736;   Dec,  Dig.  «=>278.] 

7.  Tbial  <e=s>404(2)— Findings  of  Fact. 

A  finding,  in  a  suit  to  quiet  title  of  owner- 
ship, title,  or  interest,  is  a  finding  of  ultimate 
fact  and  not  a  conclusion  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  958;    Dec.  Dig.   «=>404(2).] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  DooUng, 
Judge. 

Action  by  Charlotte  I*  McArthnr  and  an- 
other against  D.  M.  Ooodwln  and  others. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant Will  D.  Oould  appeals.    Affirmed. 

James  H.  Blanchard  and  WQl  D.  Gould, 
both  of  Los  Angeles,  for  appellant  Carter, 
Klrby  &  Haiderson,  of  Los  Angeles,  for  re- 
spondents. 

MELVIN,  J.  One  of  the  defendants.  Will 
D.  Oould,  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a  mm 
trial. 

The  action  was  one  brought  by  Charlotte 
L.  McArthur  to  quiet  her  title  to  lots  1,  7, 
10,  11,  and  IS  of  the  Hlllard  tract  in  the 
county  of  Los  Angeles.  The  original  defend- 
ants were  D.  M.  Goodwin,  WUl  D.  Gould, 
and  certain  persons  sued  by  fictitious  names. 
The  complaint,  in  addition  to  the  usual  al- 
legations in  such  suits,  contained  the  aver- 
ment on  information  and  belief  that  the 
claim  of  defendants  to  an  Interest  in  the 
property  was  based  upon  certain  tax  deeds. 
Defendant  Gould  answered  denying  the  alle- 
gations of  the  complaint  except  those  which 
contained  a  statement  of  his  adverse  claim 
of  title,  and  he  averred  that  be  was  seised 
and  possessed  of  all  of  the  lots  of  land  de- 
scribed in  the  complaint  "as  the  sole  owner 
thereof."  This  answer  was  died  January  23, 
1909.  Three  and  a  half  years  later,  on  July 
15,  1912,  a  few  days  before  the  time  set  for 
the  trial,  the  appellant  filed  and  served  a 
cross-complaint  and  interpleader,  in  which 
he  set  up  certain  equitable  matters.  Cliarles 
H.  McArthur  answered  this  pleading  and 
charged  Will  D.  Gould  with  fraud  In  the  pur- 
chase of  a  certain  mortgage  which,  according 


to  the  pleading,  was  bought  by  Gould  (who  is 
an  attorney  at  law)  for  his  own  benefit  while 
he  was  acting  as  counsel  for  Charles  H.  Mc- 
Arthur in  an  action  to  foreclose  the  mort- 
gage. In  bis  brief  filed  in  the  superior  court 
Mr.  Gould  disclaimed  any  intention  of  de- 
pending upon  the  efiicacy  of  any  tax  deeds 
as  vesting  title  in  him.  He  admitted  that 
he  was  Mr.  McAifhur's  attorney  of  record 
at  a  time  when  he  compromised  certain  liti- 
gation to  which  we  shall  refer  more  fully 
hereafter. 

In  his  brief  before  this  court  however,  the 
appellant  asserts  that  his  case  presents  these 
questions : 

"(1)  Can  a  cestui  que  trust  quiet  title  to  the 
property  against  the  trustor  before  the  deter- 
mination of  the  trust? 

"(2)  Can  the  title  to  property  be  quieted 
against  a  mortgage  held  by  f  Joint  owner  or  an 
attorney  in  the  case  who  lias  purchased  it  to 
protect  the  title? 

"{it)  Can  the  title  to  property  l>e  quieted 
against  taxes  paid  by  a  Jomt  owner  who  paid 
them  to  protect  the  title?" 

The  land  known  as  the  "Hillard  tract"  was 
purchased  by  Charles  H.  McArthur  and  Will 
D.  Gould  from  Margaret  A.  Hillard  in  ISSa 
It  was  subject  to  a  mortgage  for  $5,000,  but 
the  court  found  ttiat: 

"It  Is  not  true  that  Charles  H.  McArtbm 
and  Will  D.  Gould,  or  either  of  them,  assumed 
or  promised  to  pay  a  note  and  mortgage  for 
$5,000,  or  for  any  other  sum  as  part  considera- 
tion of  the  deed  executed  to  them  by  MargarM 
A.  Hillard  or  otherwise." 

At  the  trial  it  was  stipulated  that  Gould 
deeded  to  C.  H.  McArthur  an  undivided  half 
of  lot  7  on  June  26,  1891,  and  that  he  deed- 
ed to  said  O.  H.  McArthur  an  undivided 
half  of  lot  10  on  July  1,  1892.  By  an  instru- 
ment dated  August  2,  1897,  Gould  deeded  an 
undivided  one-half  Interest  in  lots  1,  11,  and 
13  to  Mary  E.  Linton.  It  will  thus  be  seen 
that  be  had  divested  liimself  of  the  record 
title  long  before  this  suit  was  instituted. 
It  also  appears  that  the  record  title  Is  in 
the  plalntifl  Charlotte  L.  McArthur. 

[1]  At  the  trial  appellant  Introduced  cer- 
tahi  tax  deeds.  These  represented  alleged 
tax  titles  bought  by  Gould,  as  he  asserted, 
through  persons  representing  him,  to  whom 
he  advanced  the  money  for  the  purchase 
price.  However,  he  failed  to  prove  a  chain 
of  title  because  he  began  with  the  Introduc- 
tion in  evidence  at  the  deeds  from  the 
state.  No  deeds  to  the  state  were  offered. 
Appellant's  chain  of  title  depending  on  the 
tax  deeds  was  therefore  Incomplete.  County 
Bank  of  San  Luis  Obispo  v.  Jack.  148  Cal. 
437-442,  83  Pac.  706,  113  Am.  St  Rep.  2So. 
Numerous  other  criticisms  of  appellant's  al- 
leged tax  title  are  made  by  respondent 
These  are  In  the  form  of  technical  objections 
to  the  sufficiency  of  the  proceedings  leading 
up  to  the  execution  of  the  tax  deeds,  and. 
although  they  are  all  apparently  of  much 
force,  we  need  not  examine  them  In  detail 
In  view  of  the  failure  upon  the  appellant's 
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part  to  prove  his  chain  of  title  depending 
npon  the  alleged  sales  of  the  property  for  de- 
linquent taxes. 

[2]  But  appellant  bases  bis  <dalm  of  Inter- 
est In  the  land  mainly  npon  payments  which, 
as  be  avers,  he  made  to  protect  the  Interests 
of  the  plaintiff  and  the  other  adversaries 
mentioned  in  his  cross-complaint.  In  that 
pleading  he  took  the  position  that  after  he 
and  Charles  H.  McArthor  acquired  title  from 
Mrs.  Hlllard  they  made  improvements  and 
sold  certain  lots ;  that  they  paid  to  the  mort- 
gagee, <me  Albertson,  |2,705  in  consideration 
of  which  sums  he  released  certain  lots  not 
here  In  ccmtroversy  from  the  effect  of  the 
mortgage ;  that  in  1884  and  1807  np<m  sped- 
fled  dates  Mrs.  Hlllard,  Charles  H.  McAr- 
thur,  and  WiU  D.  Gould  renewed  and  extended 
the  note  and  mortgage;  that  Charles  H.  Mc- 
Arthur,  acting  for  himself  and  the  plaintiff 
Charlotte  L.  McArthur,  induced  Gould  to 
convey  his  interest  in  lots  1,  11,  and  13  to 
Mary  E.  Unton  as  trustee  for  the  benefit  of 
Charlotte  !>.  and  Charles  H.  McArthur  in 
con.slderatlon  of  the  promise  oi  Charles  H. 
McArthur  for  himself  and  in  behalf  ot 
plaintiff,  who  is  bis  daughter,  and  also 
in  behalf  of  Mary  £}.  Linton,  his  sister- 
in-law,  that  they  and  each  of  them  would 
fully  pay  the  note  and  mortgage  then  a  lien 
upon  the  unsold  portion  of  the  Hlllard  tract, 
Gould  and  Charles  H.  McArthur  (so  runs  the 
pleading)  having  promised  to  pay  the  note 
and  mortgage  as  a  part  of  the  purchase  price 
of  the  tract ;  and  that  the  promises  made  by 
Charles  H.  McArthur  were  made  fraudulent- 
ly and  without  intention  of  keeping  them. 
The  pleading  contains  further  allegations 
substantially  setting  forth  the  failure  of 
the  grantee  of  Gould  and  the  beneficiaries  of 
the  trust  to  pay  the  note  or  the  taxes,  the 
sale  of  these  five  lots  at  public  auction  .and 
the  purchase  of  the  tax  titles  In  appellant's 
behalf  and  at  his  expense,  the  eventual  trans- 
fer of  said  titles  to  him,  the  commencement 
by  one  Knight  of  an  action  for  the  foreclosure 
of  the  mortgage  mentioned  above,  and  the 
pnrdiase  by  Gould  through  intermediaries  of 
the  note  and  mortgage.  It  will  thus  be 
seen  that  the  only  Important  matter  to  be 
determined  is  whether  or  not,  under  the 
pleadings  and  the  evidence,  Gould  was  enti- 
tled to  a  lien  on  the  land  for  moneys  properly 
expended  in  behalf  of  the  trustee  and  the 
beneficiaries. 

Gould  was  attorney  for  Charles  H.  Mc- 
Arthur at  the  time  when  he  purchased  the 
note  and  mortgage  and  the  alleged  tax  titles. 
He  did  these  things  after  the  action  for  fore- 
eioaxire  bad  been  dismissed  as  to  him.  He 
acted  in  opposition  to  the  Interests  of  his 
clients  and  his  purchases  were  therefore  void. 
An  attorney  at  law  is  forbidden  to  purchase 
an  interest  in  the  thing  in  controversy  ad- 
verse to  his  client.  Webster  v.  King,  S3  Cal. 
348;  Boff  V.  Irvine,  108  Mo.  378,  18  S.  W. 
907,  32  Am.  St  Bep.  609;    Cunningham  v. 


Jones,  37  Kaa  477,  16  Pa&  572,  1  Am.  Bt 
Rep.  257. 

The  court  found  that  Gould  did  not  tell 
Charles  H.  McArthur  of  his  purdtiases.  The 
assignments  of  the  mortgage  by  aad  through 
Gould's  representatlveB,  George  Gould  and 
James  H.  Blanchard,  and  finally  to  appellant 
himself,  were  not  recorded  at  the  time  of  the 
trial.  The  tax  deeds  were  not  recorded  until 
a  very  few  days  before  the  cross-complaint 
was  served  on  plaintiff.  Kegarding  the  suit  to 
foreclose  the  mortgage,  the  court  found,  up- 
on abundant  evidence,  that  Gould,  wittiout 
Charles  H.  McArlhur's  knowledge,  "settled, 
satisfied,  and  discharged"  the  said  action  for 
$260;  that  he  operated  through  others  to 
conceal  the  fact  of  settlement  frcMU  McArthur 
and  his  successors ;  and  that  this  course  was 
taken  "for  the  fraudulent  purpose  of  compel- 
ling said  Charles  £L  McArthur  and  his  suc- 
cessors in  Interest,  to  pay  on  account  of  said 
note  and  mortgage  a  much  larger  sum  of 
money  than  said  Will  D.  Grould  had  paid  to 
satisfy  and  discharge  the  same." 

[3]  Appellant  attacks  the  ftrst  finding, 
which  is  to  the  effect  that  plaintiff  is  the 
owner  of  and  oitltled  to  the  possession  of 
the  five  lots  in  controversy.  He  calls  atten- 
tion to  the  fact  that  the  pleadings  admit 
Mary  B.  Union's  trusteeship  under  his  deed. 
But  that  admission  does  not  hdp  him,  if  his 
averment  regarding  the  consideration  for 
his  deed  to  Linton  be  not  true,  and  the 
court  spedflcally  found  that  the  alleged  pr<»n- 
ise  to  pay  the  note  was  not  the  consideration 
for  the  deed  to  lAnton ;  that  Gould,  did  not 
rely  upon  any  such  promise  in  executing  the 
deed;  and  that  there  was  other  considera- 
tion for  the  transfer  of  appellant's  Interest 
to  linton.  Gould  never  pretended  that  the 
trust  was  In  his  favor.  He  pleaded  that  it 
was  for  the  benefit  of  plaintiff  and  her  father. 
We  are  not  here  concerned  with  the  details 
of  the  trust  imposed  upon  Mary  K'  Linton, 
because  it  does  not  appear  that  Gould  was 
Interested  tliereln. 

Appellant  argues  that  there  was  no  evi- 
dence of  any  other  cmwlderatioB  for  his  deed 
to  Maiy  B.  Linton  save  the  promise  of  pay- 
ment of  the  note  and  mortgage  because  Mr. 
McArthur  at  the  trial  did  not  explain  the 
consideration.  The  deed  imported  a  oonald- 
eration  (section  1614,  Olv.  Code),  and  Mr.  Mc- 
Arthur denied  that  be  had  promised  to  pay 
the  note  secured  by  the  mortgage.  Instead 
of  questioning  him  about  the  true  considera- 
tion, the  appellant  cbose  not  to  cross-exam- 
ine Mr.  McArthur. 

[4]  Appellant  seeks  to  shift  the  burden  of 
proof  because  of  the  partnership  which  he 
says  was  existing  between  himself  and  Mr. 
McArthur  and  the  consequent  fiduciary  re- 
lation arising  therefrom.  There  is  no.  force 
In  this  contention.  The  fraud  in  the  execu- 
tion and  delivery  of  the  Linton  deed  was 
pleaded  in  the  cross-complaint  by  which 
CSuules  H.  McArthur  was  brought  Into,  the       j 
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case.  The  burden  was  upon  Oould  to  estab- 
lish thla  alleged  fraud.  The  Linton  deed 
was  drawn  by  appellant  himself.  It  contains 
no  statement  of  any  promise  to  be  performed 
by  the  McArthurs  or  by  Mary  B.  Linton,  but 
It  does  contain  language  to  the  effect  that  it 
was  made  "subject  to"  the  mortgage.  In  the 
foreclosure  suit  Gould  made  his  affldarlt 
disclaiming  all  Interest  In  the  property.  In 
addition  to  all  this  Mr.  McArtbur  testified 
that  before  the  Linton  deed  was  made  ap- 
pellant told  him  that  the  mortgage  was  bar- 
red, and  that  was  the  Tery  position  taken  by 
Mr.  Oould  as  attorney  for  Mr.  McArthur  in 
preparing  the  demurrer  to  the  complaint  in 
tbc  action  to  foreclose  the  mortgage.  From 
the  foregoing  It  will  be  seen  that  the  court 
was  Jnstifled  in  finding  that  the  respondents 
were  not  guilty  of  any  inequitable  conduct 

[S]  Nor  does  the  evidence  sustain  appel- 
lant's argument  that  the  plaintiff  is  not  en- 
titled to  have  the  title  to  these  lots  quieted 
in  her  favor  until  she  at  least  repays  him 
the  actual  outlay  made  by  blm  in  causing 
the  dismissal  of  the  foreclosure  suit  and 
paying  the  amounts  due  because  of  the  de- 
linquent taxes.  If  Mr.  Gould  had  shown  that 
he  acted  on  b^alf  of  and  under  the  orders 
of  bis  client  or  ot  the  other  beneficiaries, 
when  he  made  the  outlays  for  which  he  seeks 
reimbursement,  there  would  be  some  strength 
In  his  position ;  but  the  court  found,  under 
competent  evidence,  quite  the  contrary.  In 
the  purchase  of  the  tax  titles  be  was  a  vol- 
imteer  and  one,  moreover,  acting  secretly  so 
tar  as  his  client  was  concerned.  Plaintiff 
is  under  absolutely  no  obligation  to  repay 
these  outlays.  If  they  had  been  made  by 
Gould  to  protect  bis  client's  Interests,  he 
naturally  would  have  sought  a  settlement 
and  would  not  have  waited  many  years  be- 
fore seeking  to  establish  an  interest  in  him- 
self as  grantee  under  a  tax  deed.  But  he 
Insists  that  the  payments  made  by  him  In 
procuring  the  assignment  of  the  mortgage 
to  him  were  in  protection  of  the  rights  of  Mr. 
McArthur  and  those  of  the  plaintiff  and 
Mrs.  Linton,  and  for  such  advancements  he 
Is  entitled  to  repayment.  But,  as  we  have 
seen  from  the  court's  findings,  he  fraudulent* 
ly  concealed  his  course  In  this  matter  and 
became  an  involuntary  trustee  through  his 
own  fault.  Therefore  he  has  none  of  the 
lights  ordinarily  existing  in  favor  of  a  trus- 
tee.   Civ.  Code,  {  2275. 

[I]  Appellant  attacks  finding  No.  2,  wbidi 
is  to  the  effect  that  McArthur  and  Gould 
did  not  assume  or  promise  to  pay  the  note 
and  mortgage  as  part  consideration  of  the 
deed  to  them  from  Margaret  A.  HlUard.  The 
language  of  the  deed  surely  created  no  such 
personal  obligations  <oa  their  port.  The 
mere  recital  in  the  deed  that  It  was  made 
"subject  to  the  mortgage"  did  not  Impose 
any  personal  liability  upon  the  grantees  for 
the  payment  of  the  mortgage  debt.     Such 


liability  only  arises  \v  distinct  aBSutoptloii 
of  the  debt  or  contractual  obligation  to  par 
it  Hlbernla  Savings  and  Loan  Society  t. 
Dickinson,  167  Cal.  616,  140  Pac  265;  27 
Oyc.  1343.  Mr.  McArthur  testified  that  tbev 
never  did  assume  personal  liability  for  tbe 
mortgage.  In  this  he  was  contradicted  br 
appellant.  The  court's  finding  upon  this 
conflicting  testimony  must  stand 

[7]  The  court  also  found  that  Mr.  Goodwin 
and  the  others  who  acted  for  appellant  in 
purchasing  tax  titles  had  no  Interest  in  the 
property.  This  was  correct  Appellant 
freely  admitted  that  they  were  acting  for 
him  and  at  the  time  of  tbe  trial  they  bad  di- 
vested themselves  In  his'  favor  of  such  rec- 
ord title  as  they  had  possessed.  This  finding 
is  not,  as  contended,  a  misplaced  conclu- 
sion of  law.  The  statement  of  ownersbip, 
title,  or  Interest  by  tbe  court  as  resting  in 
any  individual  is  a  finding  of  ultimate  fact 
and  not  a  conclusion  of  law.  2  Hayne,  New 
Trial  and  Appeal,  p.  1339.  The  same  may  be 
said  of  the  finding  that  Gould  was  not  com- 
pelled to  pay  any  money  on  account  of  taxes 
or  the  mortgage.  He  had  been  dismissed  as  s 
party  to  the  suit  to  foreclose  the  mortgage, 
and  there  was  evidence '  which  the  court 
accepted  that  he  had  received  no  instruc- 
tions from  his  client  to  pay  any  sums  what- 
ever. Therefore  he  had  no  interest  to  pro- 
tect 

Other  specifications  of  alleged  error  are 
argued  in  the  briefs,  but  they  are  witbout 
merit  and  are  answered  substantially  In  tbe 
foregoing  discussion.  We  will  not,  therefore^ 
review  them  In  detail. 

The  Judgment  and  order  are  affirmed. 

We  concur:   L0RI6AN,  J. ;  HS^'SHAW,  J. 


GARNER  et  al  v.  PURCELL.    (L.  A.  3744.) 
(Supreme  Court  of  California.    Oct  14.  1916.) 

1.  TBUSTS     «=s41     —     SECBET     TESTAiCESTAXi 

Tetjst—Evidkncb— Intimacy. 
Mere  intimacy  between  testatrix  and  a  lega- 
tee which  would  make  it  easy  for  them  to  enter 
into  a  secret  trust  is  no  more  significant,  as  an 
independent  fact,  in  a  suit  to  establish  that  tbe 
legacy  was  given  on  a  secret  trust  for  an  ille^ 
purpose,  than  in  an  attack  on  a  will  tor  nndof 
influence,  so  that  plaintiffs  have  the  burden  of 
establishing  the  trust  by  direct  or  circumstantial 
evidence. 

[Ed.  Note.— E\>r  other  cases,  see  Trusts,  Cent 
Dig.  i  60;  Dec.  Dig.  «=»41.] 

2.  Tbtjsts  iS=>44(1)  —  Secret  TESTAXEiraABT 

TbII81^-B>VIDEMCE. 

Tb&t  in  a  prior  will  testatrix  attempted  to 
give  more  than  allowed  by  law  to  a  diarity  is  not 
evidence  that  a  bequest  to  an  individual  waa 
given  on  a  secret  trust  to  evade  such  law. 

[Ed.  Note.— For  other  cases,  seeTrusts,  Cent 
Dig.  i  66;  Dec.  Dig.  <S=»44{1).] 
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8.  Tbttsts  ^s»44(1)  —  Skobbt  Testamkntabt 

Trust — Evidence. 
Evidence  in  a  suit  to  establish  a  secret  tes- 
tamentary, to  evade  Civ.  Code,  |  1313,  as  to 
amount  which  may  be  bequeathed  for  charity, 
held  insufficient,  being  consistent  with  legatee's 
position  of  a  legatee  not  bound  to  carry  out  a 
trust. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  §  66;  Dec.  Dig.  «=>44(1).] 

D^tartment  2.  Appeal  from  Saperlor 
Court,  Lo8  Angeles  County ;  Cbas.  Wellborn, 
Jndga 

Suit  by  James  F.  Garner  and  others  against 
Charles  A.  Purcell,  as  trustee  and  indlvidaal- 
ly.  From  an  adverse  Judgment  and  order, 
plaintiffs  appeal.     Affirmed. 

See,  also,  167  Oal.  176,  138  Pac.  7M. 

Ball  &  Ball,  Thomas  Ball,  and  Murphey 
&  Poplin,  all  of  Los  Angeles,  and  Park  Heu- 
sbaw,  of  Chlco,  for  appellants.  Valentine  & 
Xewby,  of  Los  Angeles,  for  respondent. 

MELVIN,  J.  Plaintiffs  appeal  from  the 
Judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial. 

This  is  the  third  time  that  this  court  has 
been  concerned  with  Utlgatlon  connected  with 
the    estate    of   Mary    B.    Purcell,    deceased. 
These  plaintiffs,  who  are  heirs   at  law  or 
said  Mary  B.  Purcell,  attempted  to  have  the 
probate  of  her  wUl  revoked  upon  the  grounds 
of  fraud,  of  want  of  testamentary  capacity 
of  the  testatrix,  and  of  lack  of  due  execution 
of  the  said  will.    Nonsuit  was  directed,  and 
from  the  Judgment  entered  thereon  the  plain- 
tiffs unsuccessfully  appealed.    Estate  of  Pur- 
cell, 164  Cal.  800,  128  Pac.  932.     Later  an 
appeal  was  taken  from  the  decree  of  distribu- 
tion which  plaintiffs  had  attacked  upon  the 
ground  that  the  residuum  given  to  Charles 
A,  Purcell  by  the  seventeenth  paragraph  of 
the  will  was  bestowed  In  violation  of  section 
1313  of  the  Civil  Code,  which  limits  the  pro- 
portion of  an  estate  which  may  be  devised  or 
bequeathed  In  trust  for  charitable  uses.    In 
that  appeal  the  plaintiffs  also  failed.    Estate 
of  Purcell,  167  Cal.  176,  138  Pac.  704.    Plain- 
tiffs  then  sued  In  equity,  praying  that  the 
court  should  impress  a  trust  upon  the  prop- 
erty distributed  to  Charles  A.  Purcell.    The 
defendant  answered,  and  a  trial  was  had  up- 
on the  issues  joined,  resulting  in  the  grant- 
ing of  his  motion  for  nonsuit  at  the  dose  of 
the  testimony  offered  by  plaintiffs. 
Tbe  pleadings  were  simple,  and  the  prln- 
-  dpal    contention    of   plaintiffs    was   that   a 
secret  understanding  existed  between  the  tes- 
^"tatrlx   and  Charles  A.  Purcell  In  pursuance 
of   wblch  he  was  to  distribute  to  (Parity 
more    than  one-third  of  the   estate,   which 
was  given  to  him  absolutely  under  the  terms 
of  the  will,  but  In  reality  jor  the  purpose  of 
liaring  him  flolate  section  1313  of  the~ClvIl 
Code.     It  was  alleged  by  plaintiffs  and  admit- 
ted by  defendant  that  he  claimed  the  residu- 


ary portion  of  the  estate  In  his  own  right. 
It  was  similarly  alleged  and  admitted  that 
for  nine  years  prior  to  execution  of  the  will, 
and  up  to  the  time  of  her  death,  defendant 
had  been  Mrs.  Purcell's  trusted  adviser  and 
financial  agent.  Appellants  quote  the  seven- 
teenth (dause  of  the  will,  and  Insist  that  by 
the  very  terms  of  the  testament  it  suggests 
a  trust  because  It  makes  both  a  specific  an^ 
a  residuary  bequest  to  Charles  A.  Purcell; 
that  in  the  residuary  clause  testatrix  refers 
to  her  wish  to  bestow  some  of  her  fortune  in 
charity,  and, that  she  also  expresses  her  "full 
confidence"  in  Mr.  Charles  A.  Purcell  "that 
be  will  respect  and  endeavor  to  carry  out" 
her  "wishes  and  desires."  All  of  these  con- 
tentions are  Interesting,  but  they  were  dispos- 
ed of  by  this  department  In  Estate  of  Pur- 
cell, 167  Oal.  176-178,  IS8  Paa  704,  705, 
where  we  said: 

"The  words  of  the  will  are  to  be  taken  in  their 
ordinary  and  grammatical  significance,  unless  a 
clear  Intention  to  use  them  in  another  sense  can 
be  collected.  Civ.  Code,  §  1824.  From  the 
words  of  the  seventeenth  clause  there  can  be  no 
doubt  that  the  testatrix  did  not  intend  to  create 
a  trust.  She  inserted  the  most  emphatic  dis- 
claimer to  any  such  intention;  and,  unless  we 
feel  bound  to  say  that  she  was  totally  disin- 
genuous, we  must  give  full  value  to  her  declara- 
tion that  she  desired  to  place  no  limitation  upon 
Charles  A.  Purcell  in  respect  to  the  legacy.  The 
meaning  of  her  words  is  unmistakable,  and  her 
intention  not  to  create  a  trust  must  govern." 

That  decision  disposes  of  the  contention 
that  from  the  will  Itself  an  Inference  In  favor 
of  the  existence  of  a  trust  Is  to  be  drawn. 
See,  also,  In  re  Sharp,  17  Cal.  App.  634,  120 
Pac.  1070;  O'Donnell  v.  Murphy,  17  Cal. 
App.  625,  120  Pac.  1076;  Estate  of  Marti, 
182  Cal.  666,  61  Paa  964,  64  Pac.  1071; 
Kauffman  v.  Gries,  141  Cal.  296,  74  Pac. 
846;  Estate  of  MitcBfell,  100  Cal.  618,  117 
Pac.  774. 

[t]  Nor  do  the  admitted  confidential  re- 
lations between  the  defendant  and  the  tes- 
tatrix amount  to  any  more  than  the  estab- 
lishment of  a  state  of  facts  which  would 
make  It  easy  for  them  to  enter  Into  an  un- 
derstanding with  reference  to  a  secret  trust. 
But  mere  intimacy  as  an  independent  fact 
is  no  more  significant  In  a  case  of  this  sort 
than  it  Is  In  an  attack  upon  a  will  on  the 
ground  of  undue  Influence.  In  other  words, 
the  burden  of  proof  Is  upon  the  plaintiffs  to 
establish  the  alleged  secret  trust  either  by 
direct  or  circumstantial  evidence,  and  the 
fact  of  intimacy  between  Mrs.  Purcell  and 
this  defendant  Is  not  more  than  a  mere  show- 
ing of  opportunity  by  them  to  confer  confi- 
dentially upon  the  desired  disposition  of  her 
property. 

[2]  The  plaintiffs  Introduced  in  evidence  a 
former  will,  in  which  were  bequests  to  them 
one-half  as  great  as  those  made  by  the  later 
will,  and  In  which  testatrix  sought  to  dedi- 
cate the  residue  of  her  estate  to  an  Institu- 
tion to  be  known  as  "Purcell  Home  for  Aged 
People,"  and  It  is  argued  that  the  building 
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and  endowment  of  some  such  InsUtutlon  were 
enjoined  npon  the  defendant  by  the  precatory 
words  of  the  later  will.  But  it  does  not  by 
any  means  follow  that  because  the  testatrix 
once  contemplated  the  founding  of  such  a 
charity,  she  cherished  the  same  purpose  when 
the  second  will  was  executed.  We  must  read 
her  last  will  1^  itself,  and  construe  it  with- 
out reference  to  other  and  earlier  instru- 
ments. The  very  fact  that  she  caused  anoth- 
er will  to  be  prepared  indicated  that  she  was 
not  satisfied  with  the  previous  will. 

[3]  William  H.  Garner,  a  legatee,  testified 
regarding  two  conrersatlons,  in  one  of  which 
defendant  informed  him  that  he  would  not 
have  to  xt&y  a  certain  note  held  by  the  es 
tate.    Purcell  told  witness  that: 

"It  was  jost  the  same  with  the  note  as  with 
the  charity  money  in  clause  deventeeDth;  that 
he  knew  the  charities  she  wanted  it  to  go  to,  and 
knew  her  intentions,  and  intended  to  carry  them 
out  to  the  letter." 

Later  when  witness  went  to  Charles  A. 
Purcell  to  get  a  settlement,  the  latter  said 
be  could  not  settle,  that  the  money  was  go- 
ing to  charities,  and  that  he  purix>sed  to  car- 
ry out  the  known  wishes  of  bis  aunt.  He 
promised,  however,  to  Consult  with  the  other 
executors,  and  to  see  what  he  could  do  in 
•case  of  a  settlement  This  testimony,  as  re- 
qwndent  suggests,  is  entirely  consistent  with 
his  position  as  residuary  legatee  not  bound 
to  carry  oat  a  trust.  As  trustee  of  a 
fund  he  could  hardly  agree  to  exempt  a 
debtor  of  the  estate  from  the  payment  of 
a  note.  Another  witness  detailed  a  con- 
versation in  which  Mr.  Purcell  told  her  that 
his  aunt's  personal  effects  would  be  sold, 
and  the  proceeds  would  go  to  charity.  Oth- 
er witnesses  told  of  statements  by  Charles 
A.  Purcell,  to  the  efCect  that  he  wrote  the 
will,  and  Mr.  Valentine,  the  attorney,  put 
It  in  proper  form.  This  was  all  of  the 
evidence  offered,  and  it  utterly  failed  either 
to  establish  a  secret  trust  or  a  conspiracy  by 
Mr.  Purcell  and  Mr.  Valentine  to  evade  the 
law  expressed  in  section  1.^13  of  the  Civil 
Code  as  alleged  in  one  count  of  the  complaint 
No  one  can  dispute  the  existence  of  the  rule 
that  a  court  of  equity  may  impose  and  en- 
force upon  a  legatee  a  trust  where  he  has 
procured  the  legacy  to  be  given  him  upon  a 
promise,  express  or  Implied,  that  he  will 
take  and  hold  the  property  for  some  particu- 
lar use;  and,  where  the  secret  trust  is  cre- 
ated for  a  purpose  which  is  contrary  to  law, 
if  no  other  disposition  is  made  of  the  legacy 
by  the  will,  the  legatee  will  be  declared  by 
a  court  of  equity  the  holder  of  the  property 
in  trust  for  the  benefit  of  the  heirs.  But  as 
was  said  by  Mr.  Justice  Hall,  who  delivered 
the  opinion  of  the  court  in  O'Donnell  v. 
Murphy,  supra: 

"Before  this  may  be  done  the  evidence  must 
j  establish  that  the  legacy  was  given  upon  a  prom- 
■  ise,  express  or  implied,  that  it  would  be  taken 
and  used  for  the  partienlar  tmst" 


There  Is  here  no  such  showing,  and  no 
testimony  from  which  the  existence  of  auch 
secret  trust  might  Justly  be  inferred. 

The  Judgment  and  order  are  aflarmed. 

Weconcnr:    HENSHAW.X;  LOBIOAN.J. 


MACHADO  V.  MACHADO.    (Civ.  1944.) 

(District  Court  of  Appeal,  First  tMstriet  Call- 
fomia.    S^t  12,  1916w) 

DivoBCK  4=»287  —  Alimony  Penoentb  Lite  — 
Obdbb  Oomxandino  Issuancb  of  Execu- 
tion. 
Where,  before  issuance  of  mandate  by  the 
trial  court  to  its  clerk  rommanding  him  to  issue 
writ  of  execution  to  enforce  an  order  for  pay- 
ment of  alimony  pendente  lite,  the  order  grant- 
ing allinon,T  was  reversed  so  tliat  the  wife  was 
not  entitled  to  the  amounts,  the  order  granting 
writ  of  mandate  will  be  reversed  on  appeaL 

[Bid.  Note. — For  other  cases,  see  Divorce,  OenC 
Dig.  I  771;  Dec.  Dig.  <S=>287.] 

Appeal  from  Superior  Court  Santa  Clara 
County ;  J.  E.  Welch,  Judge. 

Suit  for  divorce  by  Maria  Machado  against 
Frank  R.  Machado.  Frpm  an  order  granting 
a  writ  of  mandate  addressed  to  the  clerk  of 
the  court  below  commanding  him  to  Issne  a 
writ  of  execution  to  enforce  an  order  for  the 
payment  of  alimony  pendente  lite,  defendant 
appeals.    Order  reversed. 

See,  also,  26  CaL  App.  16,  145  Pac  138. 

A.  M.  F'ree  and  C.  li.  Wltten,  both  of  San 
Jose,  and  H.  V.  Burns,  of  Mountain  View  (F. 
H.  Bloomingdale,  of  San  Jose,  of  counsel), 
for  appellant  Joseph  Bafael,  of  Ban  Fran- 
cisco, for  respondent 

PER  CURIAM.  Upon  the  petition  of  the 
plaintiff  the  court  below  granted  a  writ  of 
mandate  addressed  to  the  clerk  of  the  court 
commanding  him  to  issue  a  writ  of  execution 
to  enforce  an  order  for  the  payment  of  ali- 
mony pendente  lite.  It  appears,  however, 
that  before  the  issuance  of  the  writ  of  man- 
date the  order  granting  alimony  had  been  re- 
voked, and  that  the  petitioner  was  not  en- 
titled to  the  amounts  for  the  enforcement 
of  payment  of  which  the  ezecntion  was  is- 
sued. Under  these  drcnmstances  there  la 
nothing  for  this  court  to  do  but  to  reverse 
the  order  appealed  from,  and  that  will  be  the 
Judgment  of  the  court 


MMIWIN  T.  SHAFFNER.    (Civ.  2003.) 

(District  Court  of  Appeal,  Second  District  Cali- 
fornia. Sept  11,  1916.  Rehearing  Denied 
Oct  10,  1916.  Denied  by  Supreme  Court  Kov. 
9,  1016.) 

1.  Brokebs  9=394  —  BicPLOTVEHT  TO  Sbcttke 
Lessee — Right  to  Oomxibsion. 
Where  defendant  agreed  in  writing  to  pay 
plaintiff  a  commission  if  he  procured  a  lease  of 
her  realty  upon  terms  specified  by  her,  or  terms 
acceptable  to  ber,  and  he  procured  three  persons, 
and  produced  them  to  her,  who  were  ready,  able. 
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and  wniing  to  leeae  the  propeitr  on  terms, 
which,  by  defendant's  written  acknowledgment, 
were  acceptable  to  her,  though  their  offer  to  lease 
specified  no  time  for  the  commencemeDt  of  tiie 
lease,  plaintiff  was  entitled  to  his  commission, 
the  implication  being  that  the  term  of  the  lease 
should  commence  upon  its  making,  there  being 
no  condition  specified  in  the  offer  as  to  any  dif- 
ferent time. 

[Ed.  Note.— For  other  cases,  see  BroksEi,  Cent. 
Dig.  §S  75^1;  Dec.  Dig.  «=bM.] 

2.  BB0KSB8  «S963(1>— RxoHT  TO  OoxmssioN— • 

BXPUDIATION  BT  PBIHOXFAL. 

Where  defendaat  employed  plaintiff  to  lease 
her  realty,  agreeing  to  pay  $2,500  commission 
"along  during  the  first  year,"  and  refased  to 
enter  into  any  lease  at  all,  and  repudiated  her 
liability  for  commission,  plaintifi,  having  pro- 
cared  prospective  lessees  on  termi^  acceptable  to 
defendant,  was  entitled  to  recover  the  full  com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  fS  79,  81,  94-06;  Dec.  Dig.  4=968(1).} 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Charles  Wellborn,  Judge. 

Action  by  W.  B.  Merwln  against  Rosalia  B. 
Shaffner.  From  judgment  of  dlamlasal  oa 
demurrer,  plalntifC  appeals.  Judigment  re- 
versed. 

Benjamin  B.  Page  and  Arthur  O.  Hurt, 
both  of  Lofl  AngeleB  (Arthur  F.  Coe,  of  Los 
Angeles,  of  counsel),  for  appellant.  Denis  & 
Loewenthal  and  George  W.  McDIll,  all  of 
Los  Angeles,  for  respondent. 

JAMES,  J.  Plaintiff  brought  this  action 
to  recover  commisslcms  alleged  to  have  been 
earned  by  procuring  a  lessee  for  real  prop- 
erty owned  by  the  d^endant.  A  general 
demurrer  to  the  complaint  was  snstained 
without  leave  to  amend.  A  Judgment  of 
dismissal  followed,  from  which  this  appeal 
was  taken. 

In  the  complaint  it  was  alleged  that  on 
or  about  the  22d  day  of  January,  1913,  the 
defendant  made  and  delivered  to  the  plain- 
tiff the  following  instrument  In  writing: 

"Los  Angeles,  Cal.,  Jan.  22,  1918. 

"W.  B.  Merwin,  424  H.  W.  HeUman  Bldg., 
Los  Angdes,  Cal.— Dear  Sir:  Ton  are  hereby  au- 
thorized to  find  a  lessee  for  my  property  at  (611 
West  Sixth  street),  the  east  40  feet  of  the  west 
85  feet  of  lots  1  and  2,  block  102,  Belleview  Tei^ 
race  tract,  for  the  term  of  99  years,  at  the  an- 
nual net  rental  of  $3,000.00,  payable  moatlily  in 
advance  for  the  first  ten  years,  and  an  annual 
net  renul  of  $4,800.00  for  the  remainder  of  the 
09  years  term,  payable  monthly.  Should  you 
secure  a  lessee  acceptable  to  me  on  the  above 
terms,  or  terms  acceptable  to  me,  I  agree  to  pay 
you  a  commission  $2,500,  payable  along  during 
the  1st  year.  This  is  exdosively  good  to  yon 
for  60  days  from  date. 

"A  building  not  to  cost  less  than  $40,000  to 
$60,000  on  or  before  10  years  from  date  of  lease, 
to  be  built  upon  the  proprety. 

"Xonrs  respectfully,  Rosalia  B.  Shaffner." 

It  was  then  alleged  that  pursuant  to  the 
authority  given  by  this  writing  £he  plaintiff 
procured  three  individuals  to  make  an  offer 
to  lease  the  property  described,  the  oflbr  be- 
ing submitted  In  the  following  form: 


"Los  Angdes,  Jan.  34,  1913. 
"W.  B.  Merwin  &  Co.,  H.  W.  Hellman  Build- 
ing, Los  Angeles,  California.— Gentlemen:  On 
behalf  of  myself,  Mr.  Jeflf.  P.  (handler  and  Mr. 
Leo  S.  Chandler,  I  hereby  make  you  the  follow- 
ing proposition:  We  will  lease,  for  a  period  of 
ninety-nine  years,  the  Mrs.  R.  B.  Shaffner  lot, 
having  a  frontage  of  forty  (40)  feet  and  a  depth 
of  one  hundred  twenty  (120)  feet  on  the  north 
side  of  Sixth  street,  eighty  (80)  feet  west  of 
Grand  avenue,  in  this  city,  at  the  following  ren- 

"At  the  rate  of  $3,000  per  year  for  the  first 
year. 

"At  the  rate  of  $2,400  per  year  for  the  next 
five  years. 

"At  the  rate  of  |8,000  per  year  for  the  next 
four  years. 

"At  the  rate  of  $3,600  per  year  for  the  next 
five  years. 

"At  the  rat*  of  $4,200  per  year  for  the  next 
five  years. 

"At  the  rate  of  $5,000  per  year  for  the  last 
twenty-nine  years. 

"All  rentals  payable  moathly  in  advance. 

"We  will  agree  to  build  a  building  upon  the 
property  costing  not  less  than  $40,000  within  ten 
years,  and  we  will  pay  all  taxes  and  assessments 
of  every  kind  that  may  be  levied  against  or  be- 
come a  lien  upon  the  property  during  the  life  of 
onr  lease. 

"Yours  truly,  Shurley  C.  Ward."  . 

The  allegation  then  follows  that  the  plain- 
tiff communicated  the  offer  last  set  out  to 
the  defendant,  and  that  the  defendant  there- 
upon made  the  following  indorsement  upon 
the  paper  containing  the  offer: 

"Los  Angeles,  Calil,  January  25,  1913. 

"Messrs.  W.  B:  Merwin  ft  Co.,  Los  Angeles, 
Calif.— Dear  Sirs:  I  hereby  accept  the  terms  and 
conditions  of  the  above  agreement. 

"Rosalia  B.  Shaffner." 

It  was  then  alleged  that  the  persons  men- 
tioned in  the  offer,  of  which  acceptance  was 
made  by  defendant,  were  and  continued  to  be 
ready,  able,  and  willing  to  execute  a  lease 
upon  the  property,  and  that  they  did  within 
60  days  from  the  22d  of  January,  1913,  com- 
municate to  defendant  their  readiness  to  ex- 
ecute the  lease,  and  offered  to  so  execute  It, 
but  that  defendant  refused  and  continues  to 
refuse  to  enter  into  any  lease  with  such  pro- 
X)08ed  lessees,  and  disclaimed  and  repudiated 
any  liability  to  plaintiff  for  commissions. 

[1,2]  We  think  the  demurrer  to  this  com- 
plaint was  improperly  sustained.  The  de- 
fendant agreed  in  writing  to  pay  to  the  plain- 
tiff a  commission  If  he  procured  a  lease  up- 
on the  terms  specified  by  her  or  other  terms 
acceptable  to  her.  Be  did  procure  persons 
and  produced  them  to  her  who  were  ready, 
able,  and  willing',  according  to  the  allegations 
of  his  complaint,  to  enter  into  a  lease  upon 
terms  Which  by  the  written  acknowledgment 
of  the  defendant  were  acceptable  to  her. 
Considering  the  allegations  of  the  complaint, 
no  ground  appears  to  excuse  the  defendant 
from  entering  into  the  lease  as  proposed  and 
accepted,  and  the  plaintiff,  having  done  all 
that  It  was  conditioned  he  should  do,  appears 
to  have  fully  earned  the  couuulsslon  agreed 
to  be  paid.     The  fact  that  in  the  offer  of 
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Ward  and  his  assodates  to  make  a  lease  no 
time  was  spedfled  for  the  commencement 
thereof,  was  not  a  defect  fatal  to  the  validity 
of  the  offer.  There  being  no  condition  sped- 
fled In  the  offer  as  to  any  different  time  for 
the  commencement  of  the  lease,  It  would  be 
implied  that  the  term  was  to  commence 
upon  the  making  thereof.  It  has  often  been 
held  that  where  the  agreement  to  pay  com- 
missions upon  the  sale  or  leasing  of  real  es- 
tate Is  in  writing,  the  agent,  as  a  condition 
to  the  earning  of  his  commissions,  need  only 
produce  to  his  prindpal  persons  who  are 
ready,  able,  and  willing  to  contract  according 
to  the  terms  proposed  or  acceptable  to  such 
prlndpaL  In  the  first  Instrument  signed  by 
the  defendant  the  time  for  the  payment  of 
the  commission  was  stated  to  be  "along  dur- 
ing the  first  year."  As  it  appears  in  the  al- 
legations of  the  complaint  that  the  defendant 
refused  to  enter  into  any  lease  at  all,  but 
repudiated  her  liability  to  pay  commission, 
the  well-established  rule  would  apply  which 
permits  the  other  party  to  the  contract  In 
such  a  case,  after  having  rendered  fully  all 
of  the  consideration  to  be  by  him  rendered, 
to  sue  to  recover  the  amount  agreed  to  be 
paid.  As  we  view  the  complaint,  it  stated  a 
good  cause  of  action,  and  was  not  subject  to 
the  objection  raised  by  the  demurrer. 
The  Judgment  Is  reversed. 

We  concur:  CONREY,  P.  J.;  SHAW,  J. 


PEOPLE  V.  CARDER.     (Or.  355.) 

(District  C!ourt  of  Appeal,  Third  District,"  Oall- 

fomta.    Sept.  8,  1916.) 

Cbiminai,  I«aw  ®=»762(5)—Iwstbuctions— In- 
vading Pbotincb  of  Jttbt— Opinion  as  to 
Quilt. 
In  a  criminal  prosecution,  where  the  Jury 

returned  into  court  and  its  foreman  informed 
the  presiding  Judge  that  in  his  opinion  the  Jury 
could  not  agree,  the  judge's  remark  that  the 
question  of  fact  was  for  the  jury  "though  it 
seems  very  plain  to  me,"  and  his  question,  after 
the  Jury  had  again  returned  and  reported  their 
inability  to  agree,  as  to  "how  many  contrary 
ones  are  there?"  and  his  further  remark  that 
there  ought  not  to  be  any  trouble,  that  in  a  good 
natured  way  they  Bbould  work  it  out,  in  view  of 
tbe  jury's  final  verdict  of  conviction,  were  such 
that  the  jury  must  have  concluded  that  be  was 
convinced  of  the  defendant's  guilt,  and  that  as 
honest  men  it  was  their  duty  to  so  find,  and 
bence  reversible  error ;  though  it  was  proper  for 
the  judge  to  admonish  the  jury  to  consult  togeth- 
er, to  listen  to  argument,  and  to  endeavor  ear- 
nestly to  reach  an  agreement. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  1731,  1758,  1759 ;  Dec  Dig. 
<8=>762(5).] 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 
•  Henry  Carder  was  convicted  of  the  lar- 
ceny of  a  calf,  and,  from  the  Judgment  of 
conviction  and  an  order  denying  his  motion 
for  a  new  trial,  he  appeals.  Judgment  and 
order  reversed. 


Charles  Kasch,  of  Uldah,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

BURNETT,  J.  Defendant  was  convicted 
of  the  larceny  of  a  calf,  and  he  appeals  from 
the  Judgment  and  order  denying  h\a  motloa 
for  a  new  trial. 

Among  the  alleged  errors,  the  most  seri- 
ous is  involved  In  certain  remarlu  to  the 
Jury  made  by  the  trial  Judge.  It  seems  tiut 
after  the  case  was  submitted  the  Jury  re- 
turned into  court  at  3 :  35  p.  m.  on  Friday,  and 
asked  to  have  certain  evidence  read  to  them. 
This  was  done  and  they  again  retired.  A 
few  hours  later  they  returned  to  the  court- 
room and  tbe  foreman  informed  the  presid- 
ing Judge  that  In  his  opinion  the  Jury  could 
not  agree.    The  trial  Judge  then  said: 

"You  must  work  this  oat,  gentlemen.  If  there 
is  anything  I  can  help  yon  in  I  can  do  it,  and  I 
wiU  be  here  10  minutes  longer  to  help  you.  Yon 
oughtn't  to  make  up  your  mind  you  are  not  go- 
ing to  agree  on  this  kind  of  a  case,  simply  calls 
for  the  sensible  reasoning  of  men  according  to 
the  evidence  and  talk  it  over  together." 

Furthermore,  in  reply  to  a  Juror's  ques- 
tion, the  court  said: 

"I  don't  want  to  dedde  any  question  of  fact 
for  you;  that  quettion  though  it  teema  very 
plain  to  m«." 

A  little  later  be  used  this  language: 
"Yon  must  try  and  reconcile  the  testimony  if 
you  can  and  come  to  a  verdict,  gentlemen,  if  you 
possibly  can.    These  cases  are  expensive  to  try." 

The  Jury  returned  again  Into  court  on 
Saturday  morning  at  10:35,  and  the  tran- 
script reveals  the  following: 

"Clerk:  Have  you  reached  a  verdict,  gentle 
men?  A.  We  have  not.  Court:  Well,  what  can 
I  do  for  you,  gentlemen?  Juryman  Vatea:  Your 
honor  please,  there  isn't  a  possibility,  I  don't 
think,  in  the  minds  of  any  of  the  jury,  that  we 
can  agree.  We  have  went  over  the  evidence  and 
every  particle  of  that ;  we  can  agree  as  to  what 
the  evidence  is,  but  we  can't  agree  on  a  verdict 
The  Court:  You  can't  agree,  you  think?  Jury- 
man: No,  sir;  done  everything  that  we  could  to 
reach  a  verdict  since  you  left  here  last  night 
The  Court:  Hov)  many  contrary  ones  are  thcrcf 
Juryman:  Two.  Court:  Well,  I  tell  you,  gentle- 
men, you  can  work  just  as  good  on  this,  a  joiy 
can  on  holidays,  Sundays,  and  any  other  time, 
and  the  law  is  all  right  in  that  respect,  and  the 
court  can  take  the  verdict  at  any  time,  too,  on 
Sunday  as  well  as  Saturday  afternoon.  Now,  if 
there  is  any  question  of  law  that  you  need  that 
you  are  in  doubt  about,  why  I  will  give  it  to  yoo. 
Questions  of  fact  you  must  decide.  There 
oughtn't  to  be  any  trouble.  It'*  a  ease  you 
ought  to  decide,  ought  to  agree  upon,  and  don't 
make  up  your  mindi  that  you  can't  agree,  don't 
get  contrary,  but  juat  m  a  good  humor,  good  na- 
tured way  work  it  out.  Juryman  Gleland :  Your 
honor,  we  worked  all  night  in  there  and  we  have 
talked  all  night.  I  think  we  have  got  it  down 
to  where  they  say  we  have  made  up  our  minds 
and  no  use  to  argue.  Court:  Well,  of  course, 
men  go  into  the  jury  room.  The^  think  their 
minds  are  made  up,  and  some  little  question 
comes  up,  they  come  to  the  condnsion  then  they 
ought  to  change  it  If  they  keep  working  on  the 
theory  they  are  not  going  to  change  their  minds, 
it  is  made  up,  of  course  they  will  not,  but  that's 
not  the  way  for  a  Jury  to  do,  want  to  work  at 
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it  with  the  poBslbOity  always  in  view  that  I  may 
be  wrong  about  this  and  I'll  change  if  I  am. 
•  •  •  You  think  there  is  no  question  of  fact 
the  court  can  help  you  on  by  having  it  read? 
A.  I  don't  think  bo.  Court:  Well,  go  back  and 
SO  to  work,  gentlemen.  The  court  will  be  here 
any  time  when  you  agree." 

The  Jury  returned  later  to  have  some  of 
tbe  testimony  read.  Tliey  retired  again  for 
deliberation,  and  finally  brought  in  a  verdict 
of  guilty. 

We  think  it  quite  apparent  tliat  from  the 
statements  of  the  learned  trial  Jadge  the 
Jury  must  have  concluded  that  he  was  con- 
vinced of  the  defendant's  guilt  and  that  as 
honest  men  it  was  their  duty  to  so  find.  A 
portion  of  the  remarlcs  we  have  quoted  was 
quite  appropriate  and  calls  for  no  criticism, 
bat  the  statements  we  have  italicized  con- 
stitute, in  our  opinion,  an  infringement  of 
the  special  iHrerogative  of  the  Jury.  It  was 
proper  for  the  presiding  Judge  to  admonish 
the  Jury  of  their  duty  to  consalt  together,  to 
listen  to  argument,  and  to  endeavcur  earnest- 
ly to  reach  an  agreement,  and,  although  of 
somewhat  questionable  propriety  to  remind 
the  Jury  ot  the  expense  of  a  new  trial,  such 
remark  could  not  Justly  be  held  sufficient 
ground  for  reversal,  nor  perhaps  even  for 
critidam;  but  to  characterize  the  two  dis- 
sentient Jurors  as  "contrary"  and  to  declare 
that  there  should  be  no  trouble  about  agree- 
ing upon  a  case  like  this,  and  thut  it  simply 
called  for  the  sensible  reasoDlng  of  men  ac- 
cording to  the  evidence,  transcends  the  prop- 
er limits  of  Judicial  discretion  and  author- 
ity. The  "contrary"  Jurors  were  undoubted- 
ly for  acqnlttaL  It  is  not  likely  that  if  the 
other  ten  had  been  opposed  to  conviction 
they  would  so  readily  have  yielded  to  the 
persuasive  suggestions  of  the  trial  court 
Of  course,  these  two  Jurors  had  the  same 
legal  and  moral  right  to  their  opinion  of  the 
guilt  of  the  defendant  as  had  the  other  teit, 
and  their  attitude  should  not  have  been  as- 
-crlbed  to  obstinacy.  That  under  onr  sys- 
tem, in  the  determination  of  the  guilt  or  in- 
nocence of  a  defendant,  the  Jury  must  be 
left  free  from  coercion  or  influence  of  the 
trial  Judge,  will  not  be  gainsaid.  This  right 
and  privilege  accorded  by  the  Constitution 
to  one  charged  with  crime  Is  manifestly 
fundamental  and  vital.  If  serious  infrac- 
tions of  it  are  to  be  tolerated,  then  trial  by 
Jury  becomes  a  delusive  formality. 

The  case  here  is  controlled  by  the  prin- 
ciple of  the  decision  in  People  v.  Klndleber- 
ger,  100  Cal.  367,  34  Pac.  852,  and  People  v. 
Con  boy,  15  Cal.  App,  »7,  113  Pac.  703.  In 
the  former,  the  trial  Judge  said  to  the  Jury : 

"In  view  of  the  testimony  in  this  case  the  court 
is  utterly  at  a  loss  to  know  why  twelve  honest 
men  cannot  agree." 

And  in  the  latter,  the  objectionable  re- 
mark was: 

"Now,  gentlemen,  I  think  I  have  read  to  you 
about  all  the  instructions  you  desire  upon  these 
points,  and  I  suggest  to  you  that  there  ia  no  rea- 


son why  twelve  honest,  intelligent,  reasonable 
men  should  not  reach  a  conclusion  in  this  case, 
and  I  am  surprised  that  you  have  not  done  so 
already." 

The  case  at  bar,  for  the  same  reason,  is 
equally  subject  to  animadversion,  and  the 
only  reasonable  conclusion,  as  we  conceive 
It,  la  that  the  Jury  were  prejudicially  influ- 
enced against  the  defendant.  It  may  be  said 
as  to  this  that  the  principle  is  thoroughly 
considered  and  the  cases  reviewed  by  Hr. 
Justice  Kerrigan  in  the  Couboy  decision, 
supra,  and  therefore  we  need  pursue  the 
subject  no  farther. 

The  other  questions  discussed  will  prob- 
ably not  arise  again,  and  we  forego  specific 
consideration  thereof;  but,  far  the  reason 
stated,  we  think  the  defendant  did  not  have 
a  fair  trial,  and  the  Judgment  and  order  are 
reversed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


EATON  et  al.  V.  SOUTHERN  PAC.  00. 
(Civ.  1995.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Sept.  12,  1916.     Behearing  Denied 
by  Supreme  Court  Nov.  9,  1916.) 

1.  Costs  «sa254(6)— Costs  oh   Appba]>-Ez- 
PKN8X  or  Tbansobipt  or  Testimont— Stat- 

tTTE. 

Under  Code  Civ.  Proc.  8  1027,  providing  for 
the  recovery  as-  costs  of  the  amounts  actually 
paid  out  by  a  party  in  connection  with  his  ap- 
peal, where  plaintiff  obtained  the  reporters 
transcript  of  the  testimony  solely  to  assist  her 
counsel  in  preparing  amendments  to  a  bill  of 
exceptions  proposed  by  defendant  on  its  motion 
for  new  trial  in  the  superior  court,  the  amount 
paid  for  the  transcript  was  purely  an  expense  in 
the  conduct  of  the  case  in  the  superior  court, 
and  was  not  a  part  of  the  preparation  of  the 
record  for  appeal,  so  that  the  item  could  not 
be  allowed  as  costs  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  974;   Dec.  Dig.  «=>254(5).] 

2.  Costs  <&=»70— Right  to— Time  of  Accbual. 

The  general  rule  is  that  the  right  to  costs 
accrues  when  the  judgment  is  rendered,  though 
the  judgment  has  not  become  final,  -or  entry 
thereof  has  been  stayed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
DSgf.  SS  290-296;    Dec.  Dig.  «=>70.] 

3.  Appeal  and  Errob  ^=3834  —  Fobcb  and 
Effect  of  Judgment. 

A  judgment  on  appeal,  like  a  Judgment  of  a 
trial  court,  has  the  force  and  effect  of  a  judg- 
ment from  the  time  of  its  entry,  though  rehear- 
ing may  be  ordered,  suspending  operation  of  the 
judgment 

[Ed.  Note.— BV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3213;   Dec  Dig.  «5»834J 

4.  Costs  «3»268— Costs  on  APPEAt— Statute. 

Resirandent  upon  affirmance,  was  entitled 
to  have  only  the  costs  on  appeal  to  which  she 
was  entitled  by  law  at  the  time  of  the  rendition 
of  the  judgment  in  her  favor,  and  not  those 
to  which  she  was  entitled  when  remittitur  was 
sent  down  to  the  superior  court  despite  Code 
Civ.  Proc.  i  1034,  providing  that  whenever  costs 
are  awarded  to  a  party  by  an  appellate  court 
the  time  within  which  he  may  file  in  the  supe- 
rior conrt  a  memorandum  of  such  costs  is  lun- 
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ited  to  begin  after  filing  of  the  remittitnr,  and 
cannot  recover  costs  of  printing  brief  on  peti- 
tion for  rehearing. 

[Bd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  97&-»82;   Dec.  Dig.  «s926d.] 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;   Samuel  E.  Crow,  Judge. 

Action  by  Jennie  Baton  and  J.  O.  Baton, 
ber  husband,  against  the  Southern  Padflc 
Company.  There  was  Judgment  for  plain- 
tlfTs,  which  was  affirmed  (22  CaL  App.  461, 
134  Pac  801),  and  from  an  order  denying 
Its  motion  to  strike  out  respondent's  memo- 
randum of  costs,  defendant  appeals.  Order 
taxing  costs  and  allowing  Items  complained 
of  reversed,  with  direction  that  the  superior 
court  enter  an  order  disallowing  the  items. 

H.  P.  Starbuck  and  Canfleld  &  Starbuck, 
all  of  Santa  Barbara,  for  appellant  Rich- 
ards &  Carrier  and  John  J.  Squier,  all  of 
Santa'  Barbara  (John  William  Heaney.  of 
San  Francisco,  of  counsel),  for  respondents. 

CONRBT,  P.  J.  Upon  a  former  appeal  by 
the  defendant  in  this  case  the  Judgment  was 
affirmed  (22  Cal.  App.  461,  134  Pac.  801).  The 
judgment  on  appeal  was  rendered  July  7, 
1913;  became  final  August  6,  1913;  an  ap- 
plication for  a  rehearing  in  the  Supreme 
Court  was  denied  within  30  days  thereafter ; 
a  remittitur  from  this  court  went  down  to 
the  superior  court  on  September  8,  1918. 
Thereafter  respondent  filed  her  memorandum 
of  costs,  and  appellant  applied  to  the  superior 
court  for  an  order  to  strike  out  the  memo- 
randum of  costs  on  the  ground  that  the 
same  had  been  illegally  filed,  and  also  de- 
manded that  certain  items  in  the  cost  bill  be 
stricken  out  upon  the  ground  that  they  are 
not  legally  allowable  as  costs  of  the  appeal. 
The  items  in  dispute  are:  (1)  |104  paid  for 
a  reporter's  transcript  of  the  testbttony  tak- 
en at  the  trial  and  which  respondent  claims 
as  an  expense  "for  transcript  of  testimony 
used  by  plaintiffs  In  preparing  record  on 
^ipeal  and  amendments  to  defendant's  bill 
of  exceptions  used  upon  appeal."  (2)  $10.80 
claimed  by  respondent  as  cost  of  printing 
answer  to  defendant's  petition  for  a  rehear- 
ing in  the  Supreme  Court  This  appeal  is  by 
the  defendant  from  an  order  denying  said 
motion. 

[1]  By  an  amendment  to  section  1027  of 
the  Code  of  Civil  Procedure  relating  to  costs 
on  appeal,  which  amendment  became  effec- 
tive on  the  10th  day  of  August,  1913,  It  Is 
provided  as  a  part  of  that  section  that; 

"Tbe  party  entitled  to  costs,  or  to  whom  costs 
are  awarded,  may  recover  the  amonnts  actually 
paid  out  by  him  in  connection  with  said  appeal 
and  the  preparati<m  of  the  record  for  tbe  appeal, 
including  the  costs  of  printing  brieb:  Provided, 
however,  that  no  amount  shall  be  allowed  as 


costs  of  printing  briefc  in  excess  of  fifty  doUan 
to  any  one  party." 

The  record  on  this  appeal  shows  that  the 
reporter's  transcript  was  obtained  by  re- 
spondent solely  for  the  purpose  of  assisting 
her  counsel  in  the  preparation  of  amendments 
to  a  bill  of  exceptions  proposed  by  tbe  de- 
fendant on  Its  motion  for  a  new  trial  In  the 
superior  court  The  expense  thus  Incurred 
was  purely  an  expense  in  the  conduct  of  the 
case  In  the  superior  court,  and  was  not  a 
part  of  the  preparation  of  the  record  for  the 
appeal  Therefore  the  Item  In  question  can- 
not be  allowed  even  if,  as  contended  by  re- 
spondent, her  right  to  costs  is  governed  by 
the  amendment  of  section  1027.  Bank  of 
Woodland  v.  Hlatt,  GO  Cal.  680. 

[2-4]  With  respect  to  tbe  other  Item,  It  is 
necessary  to  determine  whether  respondent's 
right  to  costs  on  appeal  accrued   prior  to      j 
August  10,  1918,  or  subsequent  thereto.    lAe 
general  rule  Is  that  the  right  to  costs  ac- 
crues at  the  time  when  the  Judgment  is  ren- 
dered, notwithstanding  that  tbe  Judgment  has 
not  become  final  or  that  entry  thereof  has 
been  stayed.    Code  Civ.  Proc.  f  1033.     Be- 
spondent  dalms,  however,  that  ber  right  to 
costs  on  an>eal  did  not  accrue  until  the  re- 
mittitur was  sent  down  to  the  superior  court 
This  contention  is  based  upon  section  10S4, 
Code  of  Civil  Procedure,  from  whlcb  it  ap- 
pears that  whenever  costs  are  awarded  to  a 
party  by  an  appellate  court  tbe  time  wltbin 
which  he  may  file  in  the  supolor  court  a 
memorandum  of  those  costs  is  limited  to  be- 
gin after  the  filing  of  the   remittitur.     It 
seems  to  us,  however,  that  since  tbe  right 
of  the  prevailing  party  to  recover  any  costs 
on  appeal  is  obtained  by  virtue  of  tbe  Judg- 
ment as  rendered,  this  necessarily  includes 
the  assumption  that  be  Is  to  have  those  costs 
and  only  those  costs  to  which  he  is  entitled 
by  law  at  the  time  of  the  rendition  of  sudi 
Judgment     A  Judgment  on  appeal,   Uke   a 
Judgment  of  a  trial  court,  has  tbe  force  and 
effect  of  a  Judgment  from  the  time  of  its 
entry.    The  fact  that  within  a  limited  time 
thereafter  a  rehearing  may  be  ordered,  while 
It  may  suspend  the  operation  of  the  Judg- 
ment, does  not  in  the  meantime  deprive  tbe 
Judgment  of  its  inherent  attributes  as  an  act 
of  the  court,  any  more  than  one  could  say 
that  a  Judgment  of  the  superior  court  Is  no 
Judgment  until  it  has  become  final.     It  fol- 
lows that  in  the  present  case  respondent  is 
not  entitled  to  recover  the  cost  of  printing 
her  brief  In  answer  to  the  petition  for  a  re- 
hearing in  tbe  Supreme  Court 

The  order  taxing  costs  and  allowing  tbe 
Items  above  mentioned  is  reversed,  and  It  la 
directed  that  the  superior  eoort  alter  an  or- 
der disallowing  the  said  Items. 

We  concur:   JAMES,  J.;  SHAW,  X 
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PEOFXS  T.  WI14NBB.    (Or.  «1.) 

(District  Ooart  of  Appeal,  Second  Ditrtriet,  OaU' 

fomia.     Sept  7,  1816.) 

1,  Cbimiwal  Law  «=»918(1)— Timb  fob  Jtjds- 

HKNT^RlOHT  OF  DBRHDANT  TO  NEW  TUAIi 

— Statute. 
Under  Pen.  Code,  S  1202,  providing  tbat,  un- 
less judgment  be  rendered  or  pronounced  within 
the  time  fixed  by  or  to  which  it  is  continued  nn- 
der  section  1191,  defendant  shall  be  entitled  to 
new  trial,  where  judgment  was  not  pronounced 
within  the  time  limited,  defendant  became  en- 
titled to  new  trial  if  be  desired  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  |t  2137-2188, 2141,  ^42,  2146 ; 
Dec.  Dig.  •=a§13(l).] 

2.  CaiianAi.  I^w  «=9913n)— Affka]>— Habk- 

I.B88  EbBOR— DeIAT  IK  PBONOTmCIKO  JUDO- 

MENT— Statutes. 
Where  judgment  was  not  pronounced  npon  a 
defendant  convicted  of  crime  within  the  time 
limited  by  Pen.  Code,  §  1191,  defendant  was  en- 
titled to  new  trial,  under  section  1202,  providing 
tbat,  unless  judgment  be  rendered,  or  pronounced 
within  the  time  fixed  by  or  to  which  it  is  con- 
tinued under  section  1191,  defendant  shall  be  en- 
titled to  new  trial,  though  defendant's  counsel, 
in  open  court,  consented  to  postponement  of  time 
(or  sentence;  the  sections  having  been  enacted 
as  a  matter  of  public  pirficy  to  insure  a  swifter 
infliction  of  the  penalty  which  the  law  requires 
to  be  imposed  upon  those  convicted  of  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §}  2137-2139, 2141,  2142,  2145 ; 
Dec.  Dig.  <e=>»13(l).] 

Appeal  from  Superior  Court,  Kein  (bounty ; 
Eoward  A.  Peaira,  Judga 

Phillip  Winner  was  convicted  of  grand  lar- 
ceny, and  from  the  Judgment  and  an  order 
denying  bis  motion  for  new  trial,  he  appeals. 
Beversed,  with  direction  to  grant  defend- 
ant's motion  for  new  triaL 

Wesley  P.  Orijalva,  of  Bakeiefleld,  Henry 
R.  Holsinger,  and  A.  B.  Campbell,  of  Bakers- 
field,  for  appellant  U.  S.  Webb,  Atty.  Gen., 
and  Bobert  M.  Clarke,  Deputy  Atty.  Gen.,  for 
the  People. 

SHAW,  3.  Upon  an  Information  filed  by 
the  district  attorney  of  Kern  county  the  de- 
fendant was,  on  March  16,  1916,  convicted  of 
the  crime  of  grand  larceny.  On  March  20th 
he  presetted  to  the  court  a  motion  for  a  new 
trial,  the  bearing  of  which  was  by  the  court 
continued  to  March  27th,  at  which  time 
the  court,  as  shown  by  the  minutes  thereof, 
made  an  entry  as  follows: 

"By  consent  of  counsel  for  respective  parties  in 
open  court,  it  is  by  the  court  ordered  tliat  said 
motion  for  a  new  trial  be  and  the  same  is  here- 
by submitted  upon  briefs, to  be  presented  within 
five,  five,  and  two  days." 

On  April  4tb,  more  tlian  15  days  after  de- 
fendant's conviction,  the  court  made  an  or- 
der denying  his  motion  for.  a  new  trial. 
Thereupon  defendant,  within  due  timey  made 
a  motion  for  a  new  trial  upon  the  ground 
that  more  than  16  days  had  elapsed  since 
the  date  of  the  conviction  of  defendant,  and 
npon  the  same  ground  objected  to  the  court 
pronouncing  Judgment  upon  defendant,  which 
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motion  the  eonrt  Ukewiae  denied.  The  ruling 
constitutes  error. 
Section  1181,  Penal  Code,  provides  that: 
Upon  a  defendant  being,  oonvicted  "the  court 
must  appoint  a  time  for  pronouncing  judgment, 
which  must  not  be  less  than  two,  nor  more  than 
five  days  after  the  verdict  or  plea  of  guilty: 
Provided,  however,  that  the  court  may  extend 
the  time  not  more  than  ten  days  for  the  purpose 
of  bearing  or  determining  any  motion  for  a  new 
trial,  or  in  arrest  of  judgment:  And  provided, 
further,  that  the  court  may  extend  the  time  not 
more  than  twenty  days  in  any  case  where  the 
qnestion  of  probation  is  considered  in  accord- 
ance with  section  1203  of  this  Code;  provided, 
however,  that  upon  the  request  of  the  defendant 
such  time  may  be  further  extended  not  more 
than  ninety  days  additionaL" 

And  section  1202  of  the  Penal  Code  pro- 
vides that: 

Unless  judgment  be  "rendered  or  pronoimced 
within  the  time  so  fixed  or  to  which  it  is  contin- 
ued under  the  provisions  of  section  eleven  hun- 
dred and  ninety-one  of  this  Code,  then  the  de- 
fendant shall  be  entitled  to  a  new  trial." 

[1]  As  said  by  the  court  in  People  V.  Policb, 
25  Cal.  Aiv.  464,  143  Pac.  1066,  quoting  from 
Rankin  v.  Superior  Court,  167  Gal.  180,  106 
Pac  718: 

"If  the  judgment  was  not  pronounced  within 
the  time  limited,  a  new  trial  was  made  impera- 
tive if  the  defendant  so  desired;  be  became  'enti- 
tled' to  it.  ♦•  *  If  the  court  should  refuse 
a  new  trial  and  render  judgment  against  the  de- 
fendant after  the  authorized  time  has  pasised,  its 
action  would  be  erroneous,  and  the  judgment 
would  be  reversed  ou  appeal  if  an  appeal  should 
be  taken." 

To  the  same  effect  is  People  t.  Okomoto,  26 
Cal.  App.  668,  147  Pac.  598,  where  it  was 
held  that  the  defendant  was  entitled  to  a 
new  trial,  but  lost  his  right  thereto  by  rea- 
son of  not  asking  for  it  in  the  trial  court 

[2]  Conceding  the  error,  the  Attorney  Gen- 
eral in  support  of  the  court's  action  insists 
that  it  was  cured  by  the  fact,  as  shown  that 
counsel  for  defendant  in  open  court  consent- 
ed to  the  postponement  of  the  time  for  sen- 
tence. In  support  of  this  contention  a  num- 
ber of  cases  arising  under  section  1382,  Penal 
Code,  providing  for  the  dismissal  of  prose- 
cutions in  cases  therein  specified,  are  cited. 
In  our  opinion,  such  cases  are  not  In  point 
and  tbroiw  no  light  upon  the  interpretation 
to  be  given  sections  1181  and  1202,  which 
should  be  constnied  tn  accordance  with  the 
plain  import  of  the  language  used.  Thus  con- 
strued, as  held  in  People  v.  Polich  and  Peo- 
ple V.  Okomoto,  supra,  the  delay  beyond  tlie 
time  specified  for  pronouncing  Judgment  ren- 
ders It  imperative  that  defendant  have  a  new 
trial  If  he  asks  for  it  Prior  to  the  enact- 
ment the  courts  with  consent  of  parties  or 
otherwise,  not  Infrequently  indulged  In  pro- 
longed delays  before  pronouncing  sentence 
upon  those  convicted  of  crime.  Such  prac- 
tice was  recognized  by  the  Legislature  as  an 
evil,  to  cure  which  sections  1191  and  1202 
were  adopted,  not  as  a  benefit  cMiterred  up- 
on, defendant  which  he  might  waive,  but  as 
a  matter  of  public  policy  intended  to  insure 
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a  swifter  Infliction  of  tlie  penalty  which  the 
law  requires  to  be  Imposed  upon  those  con- 
victed of  crime.  To  uphold  the  contention 
of  respondent  and  recognize  the  consent  of 
the  parties  as  Justifying  an  Indefinite  post- 
ponement of  the  time  for  pronouncing  judg- 
ment beyond  that  specified  for.  so  doing 
would  not  subserve,  but,  on  the  contrary, 
nullify,  the  plain  purpose  and  Intent  of  the 
Legislature  In  adopting  the  provision. 

The  Judgment  and  order  are  reversed,  and, 
for  the  reasons  stated,  the  court  directed  to 
make  an  order  granting  defendant's  motion 
for  a  new  trial. 

We  concur:   CONEBY,  P.  J.;   JAMKS,  J. 


BLANCHARD  t.  KEPPBL,  Ex  Officio  Secre- 
tary.   (Civ.  2023.) 

(District    Court    of   Appeal,    Second    District, 
California.     Sept  5,  iei&) 

Schools    and    Schooi.   Distbictb    «=9l30— 
Preliminabt    Elekentabt    School    Ceb- 
TiriCATB— Feb— "Teacher's    Cbbtifioate"— 
Statutes. 
A  preliminary  elementary  school  certificate 
authorizing  the  holder  to  do  practice  and  cadet 
teaching  without  salary  in  any  of  the  elemen- 
tary schools  of  a  county,  as  described  and  re- 
ferred to  in  Pol.  Code,  g  1775,  subd.  1(c),  and 
section  1771,  rtibd.  3(c),  is  a  "teacher's  certifi- 
cate" within  section  1566,  requiring  that,  ex- 
cept for  a  temporary  certificate,  every  applicant 
for  a  teacher's  certificate  or  its  renewal,  upon 
presenting  application,  shall  pay  to  the  county 
superintendent  a  fee  of  $2;  the  Code  nowhere 
using  the  term  "temporary  certificate"  as  ap- 
plied  to  any   form   of  certificate   issued   by  a 
county  board  of  education. 

[Ed.  Note. — For  other  cases,  see  Schoola  and 
School  Districts,  Cent  Dig.  8S  285,  286;  Dec. 
Dig.  «=>130. 

For  other  definitions,  see  Words  and  Phrases, 
Teacher's  Certificate.] 

Appeal  from  Superior  C!ourt,  Los  Angeles 
County;   Frank  G.  Flnlayson,  Judge. 

Petition .  for  mandamus  by  Alfred  Blanch- 
ard  against  Mark  Keppel,  Ex  Officio  Secre- 
tary, etc.  From  a  judgment  for  petitioner, 
defendant  appeals.     Judgment  reversed. 

A.  J.  HIU,  of  Los  Angeles,  and  Hugh  Gor- 
don, Depttty  County  Counsel,  for .  appellant 
John  W.  Luter,  of  Los  Angeles,  for  respond- 
ent 

CONREY,  P.  J.  This  is  a.  proceeding  in 
mandamus  wherein  the  defendant  has  ap- 
pealed from  the  Judgment.  By  the  terms  of 
the  judgment  the  defendant,  as  superintend- 
ent of  schools  of  the  county  of  Los  Angeles 
and  ex  officio  secretary  of  the  county  board  of 
education,  is  required  to  approve  and  present 
to  the  county  board  of  education  the  aiq;>U- 
catlon  of  the  petitioner  (together  with  the 
recommendation  of  the  president  of  the  State 
Normal  School  at  Los  Angeles)  for  the  issu- 
ance to  the  i)etitloner  of  a  preliminary  ele- 
mentary school  certificate  authorizing  him  to 


do  practice  and  cadet  teaching,  without  sal- 
ary, in  any  of  the  elementary  schools  of  Los 
Angeles  county,  without  the  payment  of  a 
fee  of  $2  demanded  l^  appellant  The  supe- 
rior court  held  that  a  preliminary  elementary 
school  certificate  as  desciibed  and  referred 
to  in  the  Political  Code  in  section  1776  (sub- 
division "c"  of  subdivision  1)  and  In  section 
1771  (subdivision  "c"  of  subdivision  3)  Is 
not  a  teacher's  certificate  within  the  meaning 
of  section  1565  of  that  Code. 

The  fee  of  $2  demanded  by  appellant 
from  respondent  as  an  applicant  for  a  pre- 
liminary school  certificate  is  required  by  sec- 
tion 1565  to  be  paid  by  every  applicant  for 
a  teacher's  certificate,  "except  for  a  tem- 
porary certificate."  Section  1543  provides  for 
the  issuance  of  "temporary  certificates"  good 
for  not  exceeding  six  months  and  which  are 
issued  upon  certain  credentials  shown,  by 
the  superintendent  of  schools  of  the  county. 
Various  other  forms  of  certificate  mentioned 
In  section  1771  and  in  other  sections  of  the 
Political  Code  are  issued  by  the  county  board 
of  education.  In  the  list  of  these  last-men- 
tioned certificates  we  find  no  reference  to  a 
"temporary  certificate,"  but  it  does  include 
"preliminary  elemoitary  certificates"  wtiich 
shall  not  be  valid  for  a  longer  period  than 
two  years.  It  does  not  appear  that  the  Code 
anywhere  uses  the  term  "temporary  certifi- 
cate" as  applied  to  any  form  of  certificate 
issued  by  a  county  board  of  education. 

We  shall  not  follow  respondent's  counsel 
in  bis  argument  based  upon  alleged  unrea- 
sonableness of  the  $2  fee.  The  language  of 
the  Code  being  in  this  Instance  clear  and  un- 
mistakable, we  cannot  Indulge  In  a  discus- 
sion about  what  the  Legislature  ought  to 
have  intended  to  do. 

The  Judgment  is  reversed. 

We  concur:    JAMES,  J.;  SHAW,  J. 


PEOPLE  V.  GOODRUM.    (Or.  360.) 

(District  Court  of  Appeal,  Third  District  CsH- 
.  fomia.    Sept  14,  1916.    On  Petition  for  Re- 
bearing,  Oct  14,  1916.    Rehearing  Denied  by 
Supreme  Court  Nov.  9,  1916.) 

1.  CsntiNAi.   Law   $s>33— Rksponbibiutt— 
Temfobabt  Intoxication. 

Under  Pen.  Code,  {  22,  providing  that  no  act 
committed  by  a  person  in  a  state  of  voluntary 
intoxication  is  less  criminal  by  reason  of  such 
condition,  a  sane  man  who  voluntarily  drinks  aud 
becomes  intoxicated  is  not  excused  because  the 
result  is  to  cloud  his  judgment  unbalance  his 
reason,  and  to  lead  him,  to  the  commission  of  an 
act  which  in  his  sober  senses  he  would  have 
avoided. 

[Ed.    Note.— for   other    cases,    see    GriminBl 
Law,  Cent  Dig.  $$  66,  761;   Dea  Dig.  «=953.] 

2.  Cbiminal   Law   4e3<S7— Rksfonsibiutx— 
Pbbuanent  Insahitt  fboic  Axcorolisic. 

Where  one  by  long-continued  indulgence  in 
intoxicants  has  become  so  permanently  diseased 
mentally  that  he  cannot  distinguish  right  from 
wrong  and  is  generally  insane,  he  is  no   more 
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legally  reaponsible  for  Us  acts  than  a  man  eon- 
genitally  insane  or  insane  from  violent  injury 
to  the  brain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !{  65,  68,  70;  Dec.  Dig.  <8=> 
67.] 

5.  CKoasAL  Law  «=»814(10)— Ikbtbuctiokb 
— In'sanitt— Applicabiutt. 

In  a  trial  for  assatilt,  instructions  as  to 
settled  insanity  from  alcoholism  were  properly 
refused  where  they  submitted  to  the  jury  not 
only  the  issue  of  settled  insanity,  but  also  of 
permanent  insanity  from  any  cause :  there  being 
DO  evidence  as  to  insanity  from  other  causes. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law.  Cent.  Dig.  H  1821,  1979,  l&Sl;   Dec.  Dig. 
<8=»814(10).]) 
4.  Cbiiunai.   Law    «=»762(1)— Inbahitt— In- 

fiTBTJCTIONB— APPLICABIUTT. 

In  an  assault  trial,  the  defense  being  settled 
Insanity  from  alcoholism,  and  there  being  some 
evidence  thereof,  an  instruction  stating,  as  a 
quotation  from  a  recent  opinion  of  the  appellate 
court,  "Defendant's  normal  condition  was  that 
of  a  sane  man;  his  alleged  mental  derangement 
was  not  only  transient  in  character,  but  sadt 
condition  was  the  result  of  his  voluntary  acts," 
and  that  such  condition  was  no  defense,  was 
error,  as  it  took  from  the  jury  the  question  of 
fact  whether  accused's  mental  derangement  was 
only  of  a  "transient  character"  and  his  condition 
the  result  of  his  voluntary  acts;  it  not  appear- 
ing that  the  jury  did  not  understand  such  in- 
struction to  apply  to  the  instant  case  rather 
than  to  the  former  one. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  it  1731,  1750,  1758;  Dec  Dig. 
<S=>762(1).] 

On  Petition  for  Behearing. 

6.  CeikiwaI/  Law  e=»355— Evidewcis— Admib- 
siBiLiTY- Insanity  fbou  Alcoholibm. 

Under  Pen.  Code,  §  22,  as  to  the  defense  of 
intoxication,  testimony  disclosing  mere  tempo- 
rary mental  derangement  from  intoxicants  is 
admissible  only  where  the  existence  of  a  par- 
ticular purpose,  motive,  or  intent  is  a  necessary 
element  of  the  crime  charged,  and  it  may  then 
be  considered  not  as  the  predicate  for  the  full 
exoneration  of  accused,  but  solely  to  assist  in 
determining  the  purpose  or  intent  with  which 
he  committed  the  act. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  761;  Dec.  Dig.  «=>355.1 

6.  Cbiminal  Law  «=s704  —  Opening  State- 
ment—Effect AS  LiMiTiNO  Defense. 
Accused  in  making  a  defense  and  proving  his 
case  is  not  necessarily  required  to  remain  strict- 
ly within  the  literal  scope  of  the  defense  outlined 
by  counsel  in  his  opening  address  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1660;   Dec.  Dig.  <8=>70i.] 

7   Homicide  ®=270— Province  of  Coubt  and 

Jury- Insanity. 
In  an  assault  trial,  where  there  was  some 
evidence  of  settled  insanity  induced  by  long- 
continued  nse  of  intoxicants,  whether  accused  s 
mental  condition  was  such  that  he  was  not  legal- 
ly responsible  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  S64;   Dec.  Dig.  <8=»270.] 

Appeal  from  Saperior  Court,  Tehama 
County ;  John  F.  Ellison,  Judge. 

Frank  Goodrum  was  convicted  of  assault 
with  a  deadly  weapon,  and  appeals  from  the 
jadgment  and  an  order  denying  blm  new 
trlaL  Reversed  and  remanded,  and  rehear- 
ing denied. 


J.  M.  Lee,  of  Bed  BlnfT,  for  appellant  IT. 
8.  Webb,  Atty.  Oen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

HABT.  J.  Under  an  Indictment  charging 
him  with  the  crime  of  assault  to  commit 
murder,  the  defendant  was  convicted  of  the 
crime  of  assault  with  a  deadly  weapon,  and 
was  sentenced  to  imprisonment  in  the  state 
prison  for  the  term  of  18  months.  This  ap- 
peal is  .prosecuted  by  the  defendant  from  the 
Judgment  and  the  order  denying  blm  a  new 
trlaL 

The  assault  was  committed  on  the  wife  of 
the  defendant,  in  the  city  of  Red  Bluff,  on 
the  20th  day  of  December,  1915.  Domestic 
dissensions  had  led  to  the  separation  of  the 
parties,  and  for  some  little  time  prior  to  the 
date  of  the  assault  the  defendant  had  not 
lived  with  his  wife.  The  undisputed  facts 
are:  That  on  the  said  20th  day  of  December, 
between  the  hours  of  5  and  6  o'clock  p.  m., 
Mrs.  Goodnmi  and  her  mother,  Mrs.  Harriet 
B.  Reyon,  who  was  then  stopping  at  the 
home  of  the  former,  were  on  their  way  home 
from  the  business  part  of  the  dty,  when  they 
were  approached  from  the  rear  by  the  de- 
fendant He  placed  his  hand  upon  the 
shoulder  of  his  wife,  and,  addressing  her, 
said:  "Belle,  I  want  to  speak  to  you  a  min- 
ute." Both  Mrs.  Goodrum  and  Mrs.  Reyon 
turned  and  faced  him,  and  at  the  same  time 
the  defendant  drew  a  revolver  and  pointed  It 
in  the  face  of  his  wUe.  Mrs.  Reyon  grabbed 
the  weapon,  a  tussle  ensued,  and  the  weapon 
was  discharged,  no  one,  however,  being 
struck  by  the  bullet.  Th!ereupon  the  defend- 
ant drew  a  knife  and  began  cutting  and 
slashing  his  wife  about  the  head  and  left 
arm.  Several  ugly,  though  not  serious, 
wounds  were  thus  inflicted  upon  the  head, 
left  arm,  and  band  of  Mrs.  Goodrum.  Mrs. 
Reyon  called  loudly  for  assistance,  and  final- 
ly the  defendant  desisted  from  bis  attack  and 
stepped  away  a  distance  of  12  or  15  feet  and 
threatened,  and  apparently  attempted,  to 
commit  suicide.  Mrs.  Goodrum  was  taken  to 
a  drug  store  near  by,  where  she  received  the 
attention  of  a  physician,  and  the  defendant 
was  placed  under  arrest,  taken  to  the  coun- 
ty jail,  and  subsequently  on  account  of  a  gash 
across  bis  throat;  Inflicted  by  a  knife,  pre- 
sumably by  himself,  and  weakness  resulting 
from  said  wound,  was  conveyed  to  the  coun- 
ty hospital,  where  he  remained  for  several 
weeks. 

The  defense  Interposed  at  the  trial  was 
that  of  Insanity,  and  testimony  was  intro- 
duced to  support  It,  a  number  of  "Intimate 
acquaintances"  testifying  that  In  their  opin- 
ion the  defendant  was  insane  on  the  day 
upon  which  the  assault  was  committed.  And 
the  defendant  himself  testified  that  he  bad 
no  recollection  of  the  assault  or  of  any  inci- 
dents connected  with  himself  occurring  on 
that  day. 
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The  complaint  against  the  result  reached 
tay  the  Jury  la  based  solely  upon  certain  In- 
structiona  given  by  the  codrt  upon  the  Issue 
of  insanity,  and  also  upon  the  action  of  the 
court  in  rejecting  certain  instructions  pro- 
posed by  the  defendant  upon  that  question. 

While  It  was  expressly  admitted  In  court 
by  the  district  attorney  that  the  defendant 
was  not  under  the  Influence  of  intoxicating 
liquor  at  the  time  of  the  assault,  it  was  the 
theory  of  the  people  at  the  trial  that,  if  the 
defendant's  mentality  was  not  wholly  normal, 
or  was,  to  the  extent  of  rendering  him  Irre- 
sponsible, impaired  on  that  occasion,  such 
condition  of  mind  was  occasioned  wholly  by 
the  use  by  him  of  intoxicating  liquors  for 
some  period  of  time  prior  to  the  assault. 
And  in  harmony  with  this  theory  the  court 
instructed  the  Jury,  basing  its  Instructions 
upon  that  question  upon  section  22  of  the 
I'enal  Oode,  which  reads  as  follows: 

"No  act  committed  by  a  person  while  In  a 
state  of  voluntary  intoxication  ia  less  criminal 
by  reason  of  his  having  been  in  such  condition. 
But  whenever  the  actual  existence  of  any  par- 
ticular purpose,  motive,  or  intent  is  a  necessary 
element  to  constitute  any  particular  species  or 
degree  of  crime,  the  jury  may  t&ke  into  consid- 
eration tl>e  fact  that  the  accused  was  intoxicated 
at  the  time,  in  determining  the  purpose,  motive, 
or  intent  with  which  he  committed  tlie  act" 

The  court  correctly  instructed  the  Jury,  in 
accordance  with  the  provisions  of  the  forego- 
ing section,  that  temi>orary  insanity  pro- 
duced by  the  voluntary  use  of  Intoxicating 
liquor  is  no  excuse  for  the  commission  of 
crime.  It  is  claimed,  however,  that  since  it 
was  admitted  that  ;the  defendant  was  not  in 
an  intoxicated  condition  on  the  day  that  the 
assault  was  committed,  there  was,  under  the 
proofs,  ample  room  for  the  theory  that  the 
alleged  insanity  of  the  accused  was  not  of  a 
temporary  character  as  the  result  of  his' vol- 
untary intoxication,  but  the  etTect  of  long- 
continued  intoxication  for  a  period  prior  to 
the  time  of  the  coiumlssion  of  the  act,  and 
was,  within  the  meaning  of  the  law,  "settled 
Insanity";  that  the  court  should  have  in- 
structed upon  that  theory,  and  erred  to  the 
prejudice  of  the  defendant  by  refusing  to  do 
so.  In  view  of  the  fact  that  there  was  some 
testimony  tending  to  show  that  the  accused 
had,  previously  to  the  day  of  the  difficulty, 
habitually  Imbibed  intoxicating  liquors  to 
excess,  and  of  the  further  fact  that  the  peo- 
ple admitted  that  the  defendant  was  not  in 
a  state  of  intoxication  on  the  day  of  the  as- 
sault, we  tlilnk  there  is  some  force  to  this 
contention. 

[1,2]  There  is  a  well-recognized  distinc- 
tion In  law  between  temporary  insanity  or 
mental  aberration  brought  on  by  voluntary 
intoxication  and  "settled  Insanity"  superio- 
duced  by  long-continued  Indulgence  in  alco- 
holic liquors. 

"A  sane  man,  •  •  •  who  voluntarily  drinks 
and  becomes  intoxicated  is  not  excused  because 
the  result  is  to  cloud  his  judgment,  unbalance 
his  reason,  impair  his  perceptions,  derange  Ids 
normal  faculties,  and  lead  hiss  t*  tit*  ennmiv- 


sion  of  aa  act  wUeh  in  Us  sober  senses  he  would 
liave  avoided.  Upon  the  other  hand,  if  one,  by 
reason  of  long-continued  indulgence  in  intoxi- 
cants, has  reached  that  stage  of  chronic  alco- 
holism where  the  brain  is  permanently  diseased, 
where  the  victim  is  rendered  incapable  of  dis- 
tinguishing right  from  wrong,  and  where  perma- 
nent general  insanity  has  resulted,  then  and 
in  such  case  he  is  no  more  legally  responsible 
for  his  acts  than  would  be  the  man  congenitally 
insane,  or  insane  from  violent  injury  to  the 
brain."  People  v.  FeUows,  122  CaL  233,  239,  04 
Pac.  830,  83i 

See,  also,  People  v.  Travers,  88  Cat.  233, 
239,  26  Pac.  88;  People  v.  Rogers,  18  N.  T. 
9,  72  Am.  Dec.  484;  People  r.  Hower,  151 
Cal.  638,  642,  643,  91  Pac.  607. 

[3]  While  there  can  be  no  doubt  that  the 
caae  as  made  by  the  evidence  Justified  the 
giving  of  an  instruction  upon  settled  insanity 
brought  about  by  an  incessant  and  excessive 
use  of  intoxicating  liquors  for  a  long  period 
of  time  prior  to  the  commission  of  the  aft- 
sanit,  we  believe  that  those  rejected  Instme- 
tions  which  purported  to  contain  concrete 
statements  of  the  law  as  applied  to  the  pres- 
ent caae  were,  under  the  evidence,  framed 
in  language  entirely  too  geaeraL  The  evi- 
dence strongly  tends  to  show — indeed,  there 
la  no  other  character  of  showing  upon  that 
subject — that,  to  whatever  extent  the  defend- 
ant's mentality  had  been  impaired,  his  condi- 
tion In  that  regard  had  been  caused  by  the 
use  of  intoxicants ;  but  some  of  the  Instruc- 
tions proposed  by  the  accused,  but  rejected, 
were  so  phraaed  as  to  have  submitted  to  tbe 
Jury,  if  given,  the  question,  not  whether  the 
defendant  was  afflicted  with  settled  insanity 
caused  by  tbe  use  of  intoxicating  liquors,  but 
whether  from  any  cause  he  was  the  victim  of 
permanent  Insanity,  as  to  which  latter  propo- 
sition there  was  no  evidence  presented  or  re- 
ceived. All  the  concrete  instructious  on  the 
question  of  insanity  in  tliis  case  should  liave 
been,  with  proper  qualifications,  made  ap- 
plicable solely  to  insanity  caused  by  tbe  use 
of  intoxicating  liquors  so  that  the  Jury  could 
not  have  been  misled  as  to  the  recognized 
distinction  in  law  between  the  mental  de- 
rangement so  caused  which  would  not  excuse 
a  criminal  act  and  tbe  Insanity  so  caused 
which  would,  because  of  a  defect  of  criminal 
or  any  Intent  necessarily  the  result  of  such 
insanity,  excuse  such  an  act.  This  is  not  to 
say,  however,  that  an  abstract  or  a  general 
instruction  on  the  question  of  insanity  as  ap- 
plied to  crimes  should  not  have  been  given. 
To  the  contrary,  we  think  such  an  instruc- 
tion should  have  been  submitted  for  the  pur- 
pose of  enlightening  the  Jury  upon  the  gen- 
eral proposition  that  one  committing  a  crim- 
inal act  while  laboring  under  a  state  of  "set- 
tled" Insanity  resulting  from  any  caoae 
whatsoever  cannot  be  held  liable  for  anich 
act 

[4]  But  we  are  of  the  opinion  that  the 
leiimed  trial  Judge,  ordinarily  singularly 
accurate  and  correct  in  the  statement  of  per- 
tinent legal  principles'  to  Juries,  permitted 
iUmself  to  be  led  Into  error  aeiloaslj  pr^a- 


Digitized  by 


Google 


CbL) 


P£OPIiB  T.  OOODBUM 


dicing  tbe  defendant  by  giving  an  Instruction 
In  which,  without  auallflcatlon.  It  waa  de- 
clared: 

"On  this  aabject  [that  of  inaanit;]  the  Appel- 
late Ck)urt  in  a  recent  decision  uses  this  lan- 
guage, which  I  will  read  to  you  as  a  part  of  the 
inatnictiona  in  this  case:  'Defendant's  normal 
condition  waa  that  of  a  sane  man.  Hia  alleged 
mental  derangement  was  not  only  transient  in 
character,  but  such  condition  was  the  result  of 
his  voluntary  acts  in  the  use  of  alcoholic  liq- 
Dors.  Under  such  circumstances,  one  prosecuted 
for  the  commission  of  a  crime  cannot  urge  such 
condition  aa  a  defense  thereto.' " 

The  foregoing  language  was  taken  from  tbe 
opinion  In  the  case  of  People  v.  Ptremer,  24 
Qal.  App.  815.  316,  317, 141  Pac.  222,  and  the 
principle  stated  thereby  la  unquestionably 
correct  as  an  abstract  proposition.  But,  as 
applied  to  the  present  case,  the  instruction 
plainly  invaded  the  province  of  the  jury. 
Whether  the  defendant's  mental  derangement 
was  only  of  "a  transient  character"  and  his 
condition  the  result  "of  his  voluntary  acts  In 
tbe  use  of  alcoholic  liquors"  was  one  of  tbe 
moat  Important  questions  of  fact  Involved  In 
the  case,  and  one,  obviously,  whose  solution 
was  solely  and  exclusively  a  function  of  the 
jury.  It  has  been  suggested,  however,  that 
since  tbe  court  declared  that  It  was  taken 
from  an  appellate  court  decision,  the  Instruc- 
tion, so  far  as  it  purports  to  deal  with  facts, 
must  be  viewed  as  having  reference,  not  to 
tbe  present  case,  but  to  the  case  from  tbe 
opinion  In  which  Its  language  was  taken,  and 
that  its  effect,  therefore,  so  far  as  this  case 
was  concerned,  waa  merely  to  state  tbe  appli- 
cation generally  of  the  rule  relating  to  the 
effect  of  voluntary  Intoxication  upon  the  com- 
mission of  a  criminal  act  by  one  when  suffer- 
ing from  a  mental  derangement  so  superin- 
duced. But  we  do  not  feel  at  liberty  to  so 
view  the  instruction  or  to  declare  that  the 
jury  did  not  understand  It  as  applying  par- 
ticularly to  this  case.  While  the  court  did 
explain  that  the  language  was  taken  from 
tbe  decision  in  another  case,  it  also  declared 
that  it  would  be  adopted  as  part  of  the  In- 
structions In  the  case  at  bar;  and  from  this 
It  Is  to  be  assumed,  as  we  may  justly  presume 
the  jury  assumed,  that,  according  to  the 
opinion  of  tbe  court,  the  facts  of  this  case 
were  precisely  tbe  same  as  the  facts  in  tbe 
case  giving  rise  to  tbe  language  of  tbe  in- 
struction, and  that  the  principle  therein  de- 
clared was  therefore  pecnllarly  applicable 
and  pertinent  to  the  present  case.  In  any 
event,  as  stated,  tbe  instruction,  notwith- 
standing tbe  particular  source  whence  It  was 
-derived,  was  expressly  made  a  part  of  tbe 
court's  charge,  and,  as  declared,  it  Involved 
a  clear  Instruction  upon  a  vital  question  of 
fact  in  the  case.  And,  since  the  effect  of  the 
instruction  was  to  take  from  the  jury  one  of 
tbe  most  vital  questions  &t  fact  in  the  case,  it 
cannot  in  our  opinion  be  held  that  tbe  error 
in  giving  It  is  one  of  those  which  may  prop- 
erly be  said,  after  a  review  and  constdeiatlon 
of  the  entire  record,  not  to  have  resulted  in 
M  miscarriage  of  justice.    It  is  very  true,  aa 


well  we  may  BOggest  in  tbe  present  connec- 
tion, that  If  the  defendant  was  not  wholly  ir- 
responsible by  reason  of  Insanity  when  be  at- 
tacked bis  wife,  his  assault  upon  ber  was 
unprovoked  and  of  a  most  atrocious  charac- 
ter; but,  however  vicious  and 'unjustifiable 
bis  attack  might  have  been,  be  was  entitled 
to  have  bis  only  defense,  viz.  insanity,  pass- 
ed upon  and  determined  solely  by  the  jury. 

Xhe  judgment  and  the  order  are  reversed, 
and  tbe  cause  remanded. 


We    concur: 
NBTT,  J. 


CHIPMAN,    P.    jr.;     BUE- 


On  Petition  for  Rehearing. 

HART,  J.  In  tbelr  petltkHi  coumel  for  the 
people  say: 

"On  the  ontset  of  this  matter  we  admit  that 
the  dedsion  heretofore  rendered  in  this  case  la 
correct  in  principle,  but  we  claim  that  the  people 
tried  one  case  and  the  court  decided  another." 

The  point  is  that  the  defendant  at  the  trial 
tried  his  case  solely  upon  the  theory  of  tem- 
porary insanity  brought  on  by  "recent  Indul- 
gence in  alcoholism,"  that  such  was  tbe  the- 
ory upon  which  the  learned  trial  court  in- 
structed the  jury,  and  that  this  court  decid- 
ed tbe  case  upon  the  erroneous  supposition 
that  the  defense  Interposed  by  the  defendant 
was  that  he  was  wholly  Irresponsible  and  not 
accountable  in  law  for  his  act  because  of 
settled  insanity  superinduced  by  tbe  exces- 
sive use  of  intoxicating  liquors. 

In  proof  of  their  position,  counsel  for  the 
people  call  attention  to  certain  language  of 
the  attorney  for  the  defendant  In  his  opening 
statement  to  the  jury  in  which  he  declared: 

"In  other  words,  I  think,  gentlemen,  we  will 
show  yon  beyond  question  in  this  case  that 
B^ank  Goodrum,  at  the  time  this  assault  was 
made,  knew  nothing  abont  it,  that  he  was  sim- 
ply laboring  under  a  case  of  delirium  tremens, 
simply  insane  from  the  effect  of  alcohol  that  he 
had  consumed  in  the  week  or  two  before  that, 
and  that  he  was  in  a  state  of  mind  not  to  be  ac- 
countable for  what  he  did.  We  will  show  you 
that  the  acts  that  he  did  in  the  manner  in  which 
this  offense  has  been  portrayed  here  were  not 
natural,  but  nnusunl— an  improbable  way  of  do- 
ing that  kind  of  thing;  that  he  had  nothing 
against  hie  wife  at  any  time.  Now,  I  say,  it 
we  show  you  that,  then  that  is  a  defense  to  this 
action." 

Again,  in  his  opening  address,  tbe  attorney 
said: 

"We  will  show  you  that  he  was  nervous;  that 
he  had  all  the  indications,  gentlemen,  that  make 
up  a  case  of  alcoholic  insani^,  not  drunkenness, 
gentlemen,  but  the  effects  of  alcohol  after  the 
stimulant  has  died  out— the  effect  on  the  nerves. 
•  •  •  I  think  I  will  show  you  what  I  have 
said,  and  even  more  on  that  line," 

Thus,  It  ts  contended,  tbe  counsel  for  the 
defendant  expressly  limited  tbe  purpose  of 
proof  upon  tbe  question  of -the  mental  con- 
dition of  the  accused  at  the  time  of  the  com- 
mission of  the  alleged  assault  to  tbe  estab- 
lishment of  the  fact  that  he  was  suffering 
only  from  temporary  mental  derangement  as 
the  result  of  tbe  use  of  Intoxicating  liquors, 
and  this  proi)ositlou  Is,  it  is  asserted,  eu>- 
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pbaslzed  and  clearly  sustained  by  the  state- 
meat  of  counsel  that  he  would  show  that  the 
defendant,  on  the  occasion  of  the  assault, 
was  suffering  from  an  attack  of  delirium 
tremens,  a  condition  which  Is  a  mere  tem- 
porary effect'  of  alcoholism,  and  not  a  char- 
acteristic of  settled  insanity  caused  by  al- 
coholism. 

[6]  It  Is  to  be  conceded  that  the  attorney 
for  the  accused,  in  his  opening  statement  to 
the  Jury,  was  not  altogether  bappy  In  his 
expressions  or  the  presentation  of -this  case 
as  he  proposed  to  make  it.  Obviously  mere  tem- 
porary mental  derangement  resulting  from  the 
use  of  intoxicants,  whether  it  manifests  Itself 
in  the  form  of  delirium  tremens  or  In  some 
milder  form,  cannot  operate  to  absolve  a 
person  from  liability  for  a  criminal  act,  and 
testimony  disclosing  that  precise  mental  state 
at  the  time  the  criminal  act  was  committed 
is  admissible  only  where  the  existence  of  a 
particular  purpose,  motive,  or  intent  is  a 
necessary  element  of  the  crime  charged,  and 
then  It  may  be  considered  by  the  Jury,  not 
as  the  predicate  for  the  full  exoneration  of 
the  accused,  but  solely  to  enable  or  assist 
them  in  determining  the  purpose,  motive, 
or  intent  with  which  he  committed  the  act. 
Pen.  Code,  {  22. 

But  we  tliink  that  the  opening  statement 
of  counsel  is  broader  in  its  scope  than  the 
people  ascribe  to  it.  Whether  the  attorney 
for  the  defendant,  in  his  opening  statement, 
did  or  did  not  state  to  the  Jury  in  apt  tech- 
nical language  that  he  proposed  to  rely  upon 
the  defense  of  insanity  for  the  complete  ex- 
oneration of  the  accused,  it  Is  clear  to  our 
minds  that  said  statement  clearly  enough 
and  so  sufficiently  shows  that  that  was  what 
he  intended  and  endeavored  therein  to  say. 
On  numerous  occasions,  in  the  course  of  his 
statement,  he  declared  that  he  would  show 
or  attempt  to  show  that  the  defendant:, 
when  the  assault  was  made,  was  insane, 
and  that  he  was  suffering  from  "alcoholic 
Insanity,"  adding  in  one  Instance,  when  using 
the  Matter  languagte,  the  statement,  "not 
drunkenness,"  thus  attempting  to  emphasize 
the  proposition  that  he  did  not  refer  to  mere 
temporary  mental  aberration  or  derange- 
ment, but  to  settled  Insanity,  that  the  ac- 
cused was  "in  a  state  of  mind  not  to  be  ac- 
countable for  what  be  did,"  and  many  other 
like  expressions,  all  indicating  with  sutBcient 
clearness  that  what  he  intended  to  say  to  the 
Jury  was  that  be  proposM  to  prove  that  the 
defendant,  by  the  excessive  use  of  intoxicat- 
ing liquors  for  a  time  prior  to  the  assault, 
bad  become  afflicted  with  insanity  to  a  de- 
gree that,  in  a  legal  view,  be  was  at  the  time 
of  the  assault  wholly  irresponsible,  and  not 
accountable  for  his  act. 

(I,  7]  But  a  defendant  in  a  criminal  case, 
in  making  a  defense  and  proving  his  case, 
is  not  necessarily  required  to  remain  strict- 
ly within  the  literal  scope  of  the  defense  out- 
lined by  hla  counsel  in  his  opening  address  to 


the  Jury.  It  may  liappeo,  as  doubtless  it 
has  happened,  that  a  lawyer  may  not  succeed 
in  stating  his  case  to  the  Jury  in  a  strictly 
proper  manner  or  in  correct  technical  nomen- 
clature. This  may  naturally  occur  in  a  crim- 
inal case  where  the  attorney  for  the  defend- 
ant, generally  well  learned  In  the  law,  has 
bad  no  experience  in  tbe  practice  of  the 
criminal  law,  and  whose  practical  familiarity 
with  the  rules  and  doctrines  of  that  branch 
of  Jurisprudence  is  decidedly  limited.  Hence 
that  would  be  a  strange  and.  Indeed,  a  mani- 
festly unjust  rule  which  would,  in  a  case 
where  his  defense  had  not  been  properly  ex- 
plained in  the  opening  statement,  pre<dude 
the  defendant  from  making  his  case  as  he 
Intended  to  prove  it  and  as  he  had  reason 
to  believe  he  could  only  prove  it  as  In  com- 
plete answer  to  the  charge  against  him.  But, 
even  assuming  that  the  opening  statement  of 
coimsel  for  the  accused  In  this  case  Is  amen- 
able to  the  Interpretation  to  which  it  ia  sub- 
jected by  the  people,  tbe  trial  court  in  this 
case,  so  far  as  the  proof  was  concerned,  ac- 
corded to  the  defendant  the  right  to  traverse 
a  broader  field  than  the  said  opening  state- 
ment, as  BO  interpreted,  warranted;  for  it 
allowed  opinion  testimony  of  intimate  ac- 
quaintances of  the  defendant  that  be  was 
insane  at  the  time  or  in  near  proximity  to 
the  time  at  which  the  assault  occurred.  This 
testimony,  even  if  it  may  truly  be  said  that 
the  opening  statement  did  not,  squarely  and 
broadly  brought  into  the  case  as  a  vitally 
important  Issue  therein  tbe  question  whether 
the  defendant  was  insane  to  the  extent  that 
he  was  so  bereft  of  reason  and  tbe  power 
of  volition  as  to  have  rendered  him  wholly 
irresponsible  for  his  act  And  the  fact  that 
the  testimony  offered  in  support  of  that  is- 
sue might  have  been  insufficient  in  probative 
force  to  prove  it  by  the  requisite  degree  of 
proof,  or  the  fact  that  other  witnesses  might 
have  given  testimony  tending  to  show  or 
even  satisfactorily  sbowing  that  the  mental 
condition  of  the  accused  was  only  temporary 
and  tbe  result  of  mere  drimkenness,  could 
not  have  tbe  effect  of  taking  Insanity  from 
tbe  case  as  one  of  the  vital  Issues.  Tbe  is- 
sue was  there,  and  some  testimony  received 
in  its  support,  and,  as  declared  in  our  former 
opini<m,  and  as  is  obviously  true,  it  waa  wbol- 
ly  for  the  Jury  to  say  whether  it  waa  proved 
to  a  sufficient  degree  to  entitle  the  defendant 
to  an  acquittal  on  the  ground  that  thus  he 
was  not  in  a  mental  condition  to  be  respon- 
sible legally  for  the  assault.  Hence  It  was,  as 
we  bave  held,  error,  prejudicial  to  tbe  aocos- 
ed,  for  tbe  court  to  have  practically  taken 
that  question  from  the  Jury,  and,  moreover, 
under  our  view  of  the  record  as  above  pointed 
out,  we  may  add  to  what  we  said  in  our  toi- 
mer  oi^nion  that  the  court  further  erred  to 
the  serious  detriment  of  the  defendant  by  con- 
fining the  Jury  to  the  consideration  of  the 
evidence  upon  the  defendant's  intoxication  to 
the  mere  determination  bj  them  of  th«  par- 
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ticular  "irarpose,  motive,  or  Intent"  with 
which  the  accused  committed  the  act  In 
other  words,  we  think  that  an .  instruction 
on  insanity  brought  on  by  the  use  of  Intoxi- 
cating liquors  that  will,  in  law,  excuse  a 
criminal  act,  should  have  been  given,  and 
that,  such  an  Instruction  having  been  pro- 
posed by  the  defendant  and  disallowed,  the 
action  of  the  court  in  that  respect  constituted 
prejudicial  error. 

There  can  be  no  possible  doubt  that  the 
trial  court  Intended  to  and  did,  under  Its 
conception  of  the  case,  give  the  defendant  a 
fair  trial;  bat  we  think  the  scope  of  the 
defendant's  position  in  the  case  was  misap- 
prehended by  the  prosecnting  attorney,  and 
that  the  court,  erroneously  adopting  the  mis- 
conceived theory  of  the  people,  made  the 
errors  above  referred  to  and  which  we  think 
nndonbtedly  demanded  the  reversal  hereto- 
fore ordered. 

Rehearing  denied. 

We  concur:  OHIPMAN,  P.  J.;  BUB- 
NBTT,  J. 


E!r  parte  SAUI*     (Cr.  498.) 

(Dlatriot  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept.  12,  1916.) 

DivoBCE    «=>289— Custody    op    Childbbn— 

POWEB    OF    ConST    TO    AWABD. 

Civ.  Code,  {|  136,  138,  provides  that, 
though  judgment  of  divorce  is  denied,  the  court 
may,  in  an  action  for  divorce,  provide  for  the 
maintenance  by  the  basband  of  the  wife  and 
children,  and  during  the  pendency  of  the  ac- 
tion, or  at  the  final  hearing,  or  at  any  time 
thereafter  during  the  minority  of  any  of  the 
children,  males  such  order  for  their  custody, 
education,  etc.,  as  may  seem  necessary.  Civ. 
Code,  S  214,  provides  that  when  a  husband 
and  wife  live  separated  without  divorce,  a 
court  may  award  the  custody  of  a  minor  child 
to  either,  etc.,  and  Civ.  Code,  f  246,  declares 
the  considerations  to  guide  the  court  in  award- 
ing the  custody  of  a  minor  child.  Held,  that 
the  jurisdiction  of  the  superior  court  m  di- 
vorce to  award  custody  of  minor  children  does 
not  depend  on  the  question  of  whether  a  di- 
vorce 18  granted  or  denied. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  773;  Dec.  Dig.  <S=>289.} 

Application  for  habeas  corpus  by  John  B. 
Saul.  Writ  discharged,  and  petitioner  re- 
manded. 

Davis  &  Rush,  John  S.  Cooper,  and  Wm. 
A.  Gaines,  all  of  Los  Angeles,  for  petitioner. 
Harry  A.  Chamberlain,  of  Los  Angeles,  for 
respondent 

CONRET,  P.  J.  Habeas  corpus.  The  peti- 
tioner is  held  in  custody  by  the  sheriff  of 
Los  Angeles  county  under  an  order  made  by 
the  sui)erior  court  of  that  county,  wherein 
petitioner  was  adjudged  guilty  of  contempt, 
in  that  he  willfully  violated  certain  orders  of 
that  court.  The  return  filed  herein  by  the 
sheriff  sets  forth  a  commitment  entered  in  a 
certain  action,  wherein  John  E.  Saul  was 


plaintiff  and  Emma  Saol  deDendant  The 
commitment  Is  In  the  form  of  an  order  sign- 
ed by  a  Judge  of  the  superior  court,  which; 
after  reciting  that  the  plaintiff  John  E.  Saol 
was  then  before  the  court  in  person  and  with 
counsel  in  resi^onse  to  an  attachment  and 
arrest  for  the  alleged  contempt,  continues 
as  follows: 

"And  it  appearing  to  the  satisfaction  of  the 
court,  after  a  full  hearing  had,  that  hereto- 
fore, to  wit,  on  the  26th  day  of  March,  1908, 
a  judgment  was  duly  given  and  made  and  there- 
after duly  entered  herein  in  Book  168,  page 
1S4,  of  Judgments,  Records  of  the  County  of 
I'Os  Angeles,  State  of  California,  and  notice 
thereof  was  duly  given  to  the  plaintiff  herein, 
John  B.  Saul,  wherein  and  whereby  it  was  or- 
dered, adjudged,  and  decreed  as  follows,  to  wit: 
"That  the  core  and  custody  of  the  minor  chil- 
dren of  plaintiff  and  defendant  be  and  the  same 
hereby  is  awarded  as  follows,  to  wit:  The  care 
and  custody  of  Eddie  Saul  and  of  John  Saul  to 
the  plaintiff  herein:  the  care  and  custody  of 
George  Saul,  Dinah  Saul,  and  Walter  Saul 
to  the  defendant  herein."  And  it  further  ap- 
pearing to  the  court  that  subsequent  to  the  en- 
try and  rendition  of  said  judgment  and  hereto- 
fore, to  wit.  on  the  18th  day  of  February, 
1916,  and  while  the  said  George  Saul  ana 
Dinah  Saul  were  in  the  care  and  custody  of 
the  defendant  herein,  Emma  Saul,  pursuant  to 
the  terms  of  said  judgment  hereinabove  refer- 
red to,  said  plaintiff  herein,  John  E.  Saul,  did 
by  strategem  and  fraud  and  willfully  and  un- 
lawfully and  contrary  to  the  provisions  of  said 
judgment,  take  the  said  George  Saul  and  Dinah 
Saul  from  the  custody  and  care  of  the  defend- 
ant herein,  Emma  Saul,  without  her  knowledge 
or  consent  and  against  her  will,  and  took  said 
George  Saul  and  Dinah  Saul  without  the  juris- 
diction of  this  court.  And  it  further  appearing 
to  the  satisfaction  of  the  court  that  said  plain- 
tiff, John  E.  Saul,  now  has  the  custody  and 
cere  of  Dinah  Saul,  contrary  and  in  disobe- 
dience to  the  judgment  of  this  court  herein- 
above referred  to.  And  it  further  appearing 
to  the  satisfaction  of  the  court  that  the  said 
plaintiff,  John  E.  Saul,  has  refused,  and  still 
refuses,  to  return  and  deliver  the  care  and  cus- 
tody of  the  said  Dinah  Sanl,  to  the  defendant 
herein,  Emma  Sanl,  in  accordance  with  and 
pursuant  to  the  terms  of  said  judgment  here- 
in referred  to  and  made  a  part  hereof,  and 
that  the  said  failure  to  deliver  the  care  and 
custody  of  said  Dinah  Saul  consists  in  the 
omission  to  perform  an  act  which  Is  yet  in  the 
power  of  the  said  plaintiff,  John  B.  Saul,  to 
perform:  Now,  therefore,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  plaintiff  here- 
in, John  E.  Saul,  is  guilty  of  a  contempt  of 
this  court,  and  that  he  be  imprisoned  in  the 
county  jail  of  the  county  of  Los  Angeles,  state 
of  California,  until  he  shall  have  delivered  the 
custody  and  care  of  Dinah  Saul  to  the  care  and 
custody  of  Emma  Saul,  defendant  herein.  You 
are  therefore  commanded  forthwith  to  convey 
the  said  John  E.  Saul  to  the  jail  of  the  county 
of  Los  Angeles,  and  there  commit  him  until 
he  shall  have  delivered  the  custody  and  care  of 
Dinah  Saul  to  Emma  Saul,  or  be  discharged 
according  to  law." 

In  the  petition  for  the  writ  of  habeas  cor- 
pus It  Is  stated  that  the  action  of  John  E. 
Saul  against  Emma  Saul  was  tried  upon  a 
complaint  of  the  plaintiff  and  cross-com- 
plaint of  the  defendant  and  the  answers 
thereto,  each  of  said  parties  seeking  a  divorce 
upon  grounds  stated  in  their  several  plead- 
ings.   Copies  of  those  pleadings  and  of  the 
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findings  and  Jndgment  are  made  part  of  the 
petition  In  this  proceeding.  It  appears  there- 
from that  the  court  found  each  party  guilty 
of  the  misconduct  alleged  In  the  complaint 
and  croBs-complalnt,  respectively,  and  for 
that  reason  entered  Us  decree  denying  a 
divorce.  Thereupon  and  as  a  part  of  the 
same  decree  the  court  proceeded  to  award 
the  care  and  custody  of  their  minor  children, 
some  of  them  to  the  plaintiff  and  some  of 
them  to  the  defendant,  in  the  terms  quoted 
In  the  foregoing  order  of  contempt.  That  de- 
cree was  entered  in  March,  1908,  and  the 
minors  George  and  Dinah  Saul  remained  In 
the  custody  of  their  mother,  Emma  Saul,  un- 
til they  were  taken  from  her  by  John  E.  Saul 
In  February,  1916. 

The  allegations  in  the  petition,  showing  that 
the  action  of  Saul  t.  Saul  was  for  a  divorce 
and  that  the  petition  for  divorce  was  refused, 
are  not  denied  In  the  return  filed  herein; 
therefore  those  allegations  must  be  taken  as 
true.  Ex  parte  Smith,  143  Cal.  368,  370,  77 
Pac.  180;  In  re  Hoffman,  155  Cal.  114,  119, 
09  Pac.  517,  132  Am.  St.  Rep.  75;  In  re  Col- 
lins, 161  CaL  340,  842,  90  Paa  827,  91  Pac. 
397,  129  Am.  St  Rep.  122.  Or  if  formal 
proof  thereof  be  necessary,  it  undoubtedly 
could  readily  be  supplied  in  this  case.  Coun- 
sel for  respondent  in  effect  admits  the  facts 
as  stated,  but  merely  relies  upon  the  point 
that  we  are  limited  to  an  examination  of  the 
return.  Holding,  as  we  do,  that  the  facts 
alleged  in  the  petition,  showing  denial  of  a 
divorce  in  the  principal  action,  are  subject 
to  proof  herein,  we  shall,  in  view  of  the  state- 
ments of  counsel,  consider  them  as  admitted. 
This  will  bring  us  to  the  petitioner's  main 
proposition,  which  Is,  that  where  in  an  ac- 
tion for  divorce  the  judgment  denies  a  di- 
vorce, the  court  is  without  power,  then  or 
thereafter  in  that  action,  to  make  an  order 
affecting  the  custody  of  children. 
.  Sections  136  and  138  of  the  Civil  Code  are 
found  in  article  4  of  the  chapter  concerning 
divorce,  which  article  contains  sundry  gen- 
eral provisions  relating  to  divorce  actions. 
Section  136,  under  the  heading,  "Maintenance 
by  Husband,  where  Judgment  is  Denied," 
reads  as  follows: 

"Though  judgment  of  divorce  is  denied,  the 
court  may,  in  an  action  for  divorce,  provide 
for  the  maintenance  by  the  husbana,  of  tlie 
wife  and  children  of  the  marriage,  or  any  of 
them." 

Section  138,  under  the  heading  "Custody 
and  Maintenance  of  Minors  during  Actions 
for  Divorce,"  reads  as  follows: 

"In  actions  for  divorce  the  court  may,  during 
the  pendency  of  the  action,  or  at  the  final  heat- 
ing or  at  any  time  thereafter  during  the  minor- 
ity of  any  of  the  children  of  the  marriage,  make 
such  order  for  the  custody,  care,  education, 
maintenance  and  support  of  such  minor  chil- 
dren as  may  seem  necessary  or  proper,  and 
may  at  any  time  modify  or  vacate  the  same." 

Section  214  of  the  Civil  Code  occurs  in  the 
title  on  "Parent  and  Child"  and  In  the  chap- 


ter entitled  "OhUdren  by  Blrtb."     Section 
214  says: 

"When  a  husband  and  wife  live  in  a  mate  of 
separation,  witliout  being  <Uvorced,  any  court 
of  competent  Jurisdiction,  upon  application  of 
either,  if  an  inhabitant  of  this  state,  may  in- 
quire into  the  custody  of  any  unmarried  minor 
diild  of  the  marriage,  and  may  award  tlie  cus- 
tody of  such  child  to  either,  for  such  time  and 
under  such  regulations  as  the  case  may  require. 
The  decision  of  the  court  must  be  guidra  by 
the  rules  prescribed  in  section  two  hundred  and 
forty-sijt,'' 

Section  246  declares  the  considerations  by 
whldt  the  court  la  to  be  guided  in  awarding 
the  custody  of  a  minor.  Where  the  custody 
of  children  la  to  be  awarded,  whether  in  a 
divorce  action  or  in  a  separate  proceeding 
under  section  214,  the  superior  court  Is  the 
court  having  Jurisdiction  of  those  matters. 
It  thus  aiwears  that  there  are  two  dasses  of 
actions  or  proceedings  wherein  superior 
courts  have  Jurisdiction  to  determine  the 
custody  of  a  child  at  the  Instance  of  one  or 
both  of  its  parents.  In  addition  to  this, 
It  may  be  observed  that  where  cliildren  are 
brought  before  a  court  in  habeas  corpus  pro- 
ceedings involving  adverse  claims  of  right  to 
their  custody,  the  court  is  not  obliged  to  rec- 
ognize either  parent  as  entitled  to  the  custody 
as  of  right,  but  may  taJce  into  consideration 
such  facts  fJt  are  necessary  to  enable  the 
court  to  determine  what  are  the  best  Inter- 
ests of  the  cliildren. 

The  petitioner  does  not  d«iy  the  existence 
of  these  powers  and  Judicial  processes  as  pro- 
vided by  law.  His  contention  is  that  the 
power  of  the  court  with  respect  to  the  cus- 
tody of  children  In  a  divorce  action  is  wholly 
derived  from  the  statutes,  and  that  by  the 
terms  of  the  Code  sections  to  which  we  have 
referred  the  right  to  award  custody  of  <iiii- 
dren  in  a  divorce  action  is  strictly  limited  as 
an  Incidental  power  to  be  exercised  <Kily 
when  a  divorce  is  granted.  On  the  other 
side  it  is  contended  that  the  Jurisdiction  ex- 
ercised by  the  superior  court  in  divorce  cases 
is  a  part  of  Its  general  chancery  Jurisdiction 
wlil<^  Includes  the  care  of  children  as  wards 
ot  the  court;  that  since  the  parents  of  these 
dblldren  came  before  the  court  as  a  court 
of  equity  demanding  relief  on  behalf  of  their 
children,  and  since  they  might  have  done 
that  same  thing  by  filing  petitions  tor  that 
purpose  without  asking  for  a  divorce,  no 
good  reason  appears  why  the  court,  though 
it  denies  the  divorce,  should  turn  the  parties 
entirely  out  of  court  in  order  that  they  might 
come  back  into  the  same  court  to  demand 
separately  the  same  relief  as  was  songlit  in 
this  action  so  far  as  the  dilldren  are  con- 
cerned. Such  was  the  opinion  of  the  Supreme 
Court  of  Arkansas,  in  Horton  v.  Horton, 
75  Ark.  22,  86  S.  W.  824,  6  Ann.  Cas.  91.  In 
that  case,  as  here,  no  separation  of  the  family 
was  brought  about  by  the  court's  order.  The 
court  merely  recognized  and  found  the  facts 
as  they  existed,  and  then  made  an  order  for 
the  well-being  of  the  children. 

The  decisions  upon  this  Bqbject  axe  oon- 
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fllctlng.  In  some  states  It  has  been  held  that 
where  the  divorce  Is  denied,  custody  of  the 
children  may  be  awarded.  Horton  t.  Hoiton, 
supra;  Hosklns  t.  HosUns  (Ky.)  89  S.  W. 
478;  KnoU  v.  Knoll,  114  La.  703,  38  South. 
623.  Decisions  cited  to  the  contrary  etCect 
are  Redding  v.  Redding  (N.  J.  Ch.)  85  AU. 
716 ;  Thomas  v.  Thomas,  250  111.  854,  95  N. 
E.  <yl5,  35  L.  B.  A.  (N.  S.)  1158,  Ann.  Cas. 
1912B,  844.  See,  also,  Davis  v.  Davis,  75 
N.  Y.  221,  226,  Robinson  v.  Robinson,  146 
App.  Dlv.  533,  131  N.  Y.  Supp.  260,  and  Light 
T.  Light,  124  App.  Dlv.  567,  108  N.  T.  Supp. 
931.  In  Thomas  v.  Thomas,  supra,  there  Is  a 
well-reasoned  dissenting  opinion  by  Carter,  J., 
closing  as  follows: 

"The  parties  belnp  before  a  court  of  equity, 
what  more  proper  tune  can  tliere  be  to  adjudi- 
cate the  rights  of  the  parents  to  the  cuBtody  of 
the  children?  2  Nelson  on  Divorce  and  Sep- 
aration, p.  979.  The  court  having  acquired  ju- 
risdiction of  the  subject-matter  and  the  parties 
to  .the  suit  at  the  instance  and  by  the  prayer  of 
plalntifr  In  error,  I  cannot  reach  any  other  con- 
closion  than  that,  on  the  plainest  principles  of 
equity,  she  should  be  precluded  from  question- 
voK  the  jurisdiction  of  the  court  which  she  her- 
seB  has  invoked." 

Section  138,  Civil  Code,  quoted  above,  rec- 
ognizes the  power  of  the  court,  In  an  action 
tor  divorce,  t»  make  orders  concerning  the 
custody  of  the  dilldren  of  the  marriage,  ei- 
ther during  the  pendency  of  the  action  or 
at  the  final  hearing  or  at  any  time  thereafter 
during  the  minority  of  the  children.  If  the 
court  at  the  final  hearing,  In  making  Its  de- 
cree granting  oar  refusing  a  divorce,  Is  sUent 
with  respect  to  the  custody  of  children  and 
&lls  to  make  any  jyrovlslon  for  this  custody 
and  care,  It  would  seem  that  this  Is  a  com- 
plete and  final  determination  of  that  case. 
But  If  the  courts  In  view  of  the  facts  found 
by  it,  deems  that  the  welfare  of  the  children 
requires  that  some  order  for  tbe  custody 
and  maintenance  of  the  children  be  made  and 
makes  that  order  as  a  part  of  Its  decree,  or 
In  specific  terms  retains  the  case  for  the  pur- 
poses of  such  custody  and  maintenance,  we 
find  no  sufficient  reason  for  holding  that 
such  action  by  the  court  is  beyond  Its  powers 
as  declared  In  section  188.  The  section  itseU 
does  not  state  any  limitation  of  Its  effect  to 
cases  in  which  divorce  Is  denied.  If  such  lim- 
itation be  Imposed  upon  the  language  of  the 
statute.  It  must  be  a  limitation  by  construc- 
tion. But  It  has  been  held  that  the  section 
Is  designed  for  the  protection  of  children, 
and  should  be  liberally  construed.  Harlan  v. 
Harlan,  154  Oal.  341,  -850,  98  Pac.  32.  It 
seems  to  ns  that  this  rule  of  liberal  construc- 
tion may  fairly  be  applied  to  the  question 
here  presented. 

The  petition  herein,  and  the  sheriff's  re- 
turn, show  that  the  petitioner  Is  also  detain- 
ed In  cnstody  by  virtue  of  another  commit- 
ment for  a  second  contempt  of  the  authority 
of  the  superior  court.  In  a  matter  arising 
ont  of  the  same  divorce  action  of  Saul  v. 


SaoL  In  view  of  our  decision  upon  the  mat- 
ters herein  discussed,  it  Is  not  necessary  to 
make  a  further  statement,  which  would  In- 
volve the  same  qaestlons  and  lead  to  the 
same  result. 

The  writ  Is  dls<*arged,  and  petitioner  is 
remanded  to  the  custody  of  the  sheriff. 

We  concur:  /AMES,  J.;   SHAW,  J. 


PEOPLE  V.  HOWARD.     (Cr.  846.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Sept  9, 1916.) 

1.  Labcent  «s>40(4— Pbtnoifal  and  Acoks- 
soby— conviotios. 

Under  Pen.  Code,  i  971,  abolishing  the  dis- 
tinction between  accessory  before  the  fact  and 
principal,  defendant  could  only  be  shown  to 
be  a  principal  in  the  larceny  chaijged  by  showing 
that  he  aided  and  abetted  in  its  commission, 
and  could  not  t>e  convicted  if  he  aided  and  abet- 
ted an  embezzlement  or  some  other  offense. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent. 
Dig.  Sf  110,  125;    Dec  Dig.  «=940(4).] 

2.  E)fBEZZL£HENI  d=>16— LABCKNT  «=3l5(l)— 
EleMBNTS  of  OlTFXNSSB. 

Where  one  honestly  receives  goods  upon 
trust  and  afterwards  fraudulently  converts  than 
to  his  own  use,  he  is  guilty  of  embezzlement; 
but  if  he  obtains  possession  fraudulently  with  in- 
tention to  convert  the  same  to  his  own  use,  and 
the  owner  does  not  part  with  the  title,  the  of- 
fense is  larceny. 

[Ed.  Note.— For  other  eases,  see  Embezzle- 
ment. Cent  Dig.  §$17,18,21;  Dec.  Dig.  «s>16; 
Larceny,  Ceutpig.  Si  39, 40 ;   Dec.Dig.  «=3l5(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Embezzlement;  Lar- 
ceny.] 

3.  Lahcent  «=»14(1)— REQuiaiTES— Ihtent. 

To  constitute  an  act  of  taking  the  money  of 
a^  employer  larceny,  it  must  appear  that  the 
possession  of  the  money  was  obtained  by  the  em- 
ploy^ fraudulently,  or  b^r  means  of  some  trick, 
conspiracy,  or  artifice,  with  the  felonious  intent 
of  converting  it  to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  84,  37;   Dec.  Dig.  «s>14(l).l 

4.  LaBCBNT     <8=S)68{1)— PBINCttPAIr-QtJESTIOH 
roB  JUBt. 

Whether  the  drcnmstances  indicating  that 
defendant  aided  and  abetted  his  wife  in  the  fe- 
lonious taking  of  the  money  of  her  employer,  to- 
gether With  their  flight,  warranted  an  inference 
that  he  did  so  was  a  question  for  the  jury. 

[EJd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S§  180,  181;   Dee.  Dig.  «=»68(1).] 

6.  Labcbrt  «s»40(4)— Evidbrob— "Glkbk"  ob 

"Sbbvant." 
Evidence  in  a  prosecution  for  grand  larceny, 
committed  in  aiding  and  abetting  his  wife  in 
her  taking  money  nrom  her  employer,  held  to 
show  that  the  wife,  while  in  the  service  of  her 
employer,  was  a  "clerk"  or  "servant"  of  the  cor^ 
poration,  and  that  the  money  she  was  charged 
with  taking  from  the  corporation  came  into  her 
"control  and  care  by  virtue  of  her  employment 
as  such  clerk  or  servant"  so  that  her  offense 
was  embezzlement,  within  Pen.  Code,  i  508. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  §§  110,  125;   Dec.  Dig.  «8=>40(4). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Clerk;    Servant] 
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&   ]Sl(BKZZ)UMENT  «S>1&— GLBBK    OB   SeBVAITT 
— "PKBMISSION  "— "AUTHOBITT. " 

Under  Pen.  Code,  S  508,  declaring  every 
clerk  or  servant,  fraudulently  appropriating  to 
his  own  use  any  property  of  auotner  coming  into 
bis  control  by  virtue  of  such  employment,  to  be 
guilty  of  embezzlement,  the  "permiasion"  to 
an  employ^  to  handle  the  money  in  a  cash  regis- 
ter gave  her  "authority"  under  the  employment 
to  receive  the  money  for  goods  sold  and  to  make 
change  if  required  out  of  money  in  the  register, 
since  "permission"  to  do  an  act  is  "authority" 
to^o  it 

[Ed.  Note. — For  other  cases,  see  Embezzlement, 
Cent  Dig.  JS  U>  12:  P«c.  Dig.  <S=»13. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Authority;  Permis- 
sion.] 

7.  Labcent  <es»40(4)  —  Pbosscution  —  Vabi- 

ANCE. 

In  a  prosecution  as  a  principal  in  the  crime 
of  grand  larceny  by  reason  of  aiding  and  abet- 
ting his  wife  in  the  commission  thereof,  proof 
that  the  Krime  committed  by  the  wife  was  that 
of  embezzlement,  as  defined  by  Pen.  Code,  {  608, 
was  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  110,  126;   Dec.  Dig.  «=a40<4).] 

8.  Indictkxnt  and  Iniobmaiion  €=»32(2)— 

POBMAL  UEQUISIIXS  —  STATUTE  —  CONCLU- 

eioN. 
Although  Pen.  Code,  §$  809,  051,  require  an 
indictment  to  conclude  by  charging  the  offense  to 
be  contrary  to  the  form,  force,  and  effect  of  the 
statute,  etc.,  an  information,  by  one  count, 
charging  larceny  of  money,  by  the  second  the 
embeutement  of  such  amount,  and  by  the  third, 
the  receiving  of  such  money  knowing  it  to  have 
been  stolen,  and  ending  with  such  conclusion, 
was  sufficient,  as  such  conclunon  is  merely  a 
matter  of  form. 

lEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  124;  Dec  IMg. 
«=>32(2).] 

9.  JUBT  «=>136(S)  —  Challbnqes  —  NmoBB 
— Counts  of  Infobuaiion. 

Under  Pen.  Code,  f  1070,  entitling  a  defend- 
ant in  a  prosecution  tor  an  offense  not  punish- 
able with  death  or  life  imprisonment  to  10  per- 
emptory challenges,  defendant  charged  by  one 
count  of  an  information,  with  larceny  of  money, 
by  another  count  with  an  embezzlement  of  it  and 
by  the  third  count  with  the  receiving  of  it  know- 
ing it  to  have  been  stolen,  was  not  entitled  to 
exercise  10  peremptory  challenges  on  each 
count,  but  only  10  in  all. 

[Kd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  614,  618;   Dec.  Dig.  •S=9l36(8).] 

10.  iNDICnatNT  AND  iNFOBlUkllON  ®=3l32(5)— 

Election  or  CouNTfs — Statute. 
Under  Pen.  Code,  §  954,  permitting  the 
charge  of  different  offenses  under  separate 
counts  relating  to  the  same  act,  and  not  requir- 
ing the  prosecution  to  elect  between  different 
counts,  where  un  information  in  three  counts 
charged  the  larceny  of  mone^,  the  embezzlement 
of  such  money,  and  the  receiving  of  such  money 
knowing  it  to  have  been  stolen,  it  was  not  neces- 
sary for  the  district  attorney,  before  offering 
proof,  to  elect  on  which  count  he  intended  to  rely 
for  a  conviction,  since  it  was  proper  for  him  to 
prove  the  facts  and  ask  for  a  conviction  of  that 
offense  appropriate  to  the  facts  proved. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  444;  Dec.  Dig. 
«S9l32(5).] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  C.  W.  Norton,  Judge. 

W.  A.  Howard,  true  name  Walter  H.  Allen, 
was  convicted  of  grand  larceny,  and  from  the 


Judgment  of  conviction  and  from  an  order 
denying  his  moiion  for  a  new  trial,  be  ajy- 
peals.    Judgment  and  order  reversed. 

Cross  &  Lynch,  of  Stockton,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  caiarles  Jones^ 
Dep.  Atty.  Gen.,  for  the  People. 

HART,  J.  The  defendant  was  convicted 
of  the  crime  of  grand  larceny,  and  appeals 
from  the  Judgment  of  conviction  and  the  or- 
der denying  his  motion  for  a  new  triaL 

The  information  is  in  three  counts,  eacb 
stating  a  different  offense,  viz.  the  first  charg- 
ing the  larceny  of  $305  In  money,  the  second 
the  embezzlement  of  said  sum,  and  the  third 
the  receiving  of  said  money  knowing  it  to 
have  been  previou&ly  stolen. 

The  attack  upon  the  verdict  is  upon  nu- 
merous grounds,  which,  generally  stated,  are 
that  the  court  erred  In  overruling  the  de- 
murrer to  the  information,  in  disallowing 
certain  voir  dire  questions  by  the  defendant 
to  a  certain  Juror,  in  denying  the  challenge 
by  the  defendant  of  a  certain  venireman 
upon  the  ground  of  actual  bias.  In  refusing 
to  require  the  people  to  make  an  election  of 
the  particular  count  of  the  several  set  out 
in  the  information  upon  which  they  Intended 
to  rely,  in  refusing  to  allow  the  defendant 
80  peremptory  challenges,  the  theory  bdng 
that  he  was  entitled  to  10  such  challenges 
upon  each  of  the  offenses  stated  in  the  in- 
formation, in  its  rulings  upon  questions  in- 
volving the  legal  propriety  of  the  admissi- 
bility of  certain  evidence,  and  in  dtsallow- 
ing  certain  Instructions  proffered  by  the 
accused.  It  te  further  insisted  that,  if  the 
defendant  was  guilty  of  any  crime  what- 
soever. It  was  not  that  of  grand  larceny,  of 
which  the  Jury  convicted  him,  but  that  of 
embezzlement  This  last  point  necessarily 
involves,  and  its  solution  depends  upon,  the 
question  whether  the  evidence  supports  the 
verdict. 

Under  the  several  heads  above  spedfled, 
many  qpedBc  objections  to  the  legal  sound- 
ness of  the  result  reached  at  the  trial  ate 
here  Interposed  and  argued  in  the  briefs. 
Such  of  these  as  we  deem  entitled  to  special 
notice  and  review  we  shall  consider. 

The  facts,  as  gleaned  from  the  evidence, 
may  be  summarized  as  follows:  In  the  early 
part  of  the  month  of  August,  1915,  the  de- 
fendant and  his  wife  arrived  at  the  city  of 
Stockton  and,  under  the  name  of  Howard, 
took  rooms  at  a  house  known  as  the  "Adams 
Apartments:"  They  were  strangers  In  Stock- 
ton, and  at  said  apartments  represented 
themselves  as  being  husband  and  wife.  A 
few  days  thereafter  they  moved  to  a  rooming 
house  In  said  dty,  known  as  the  "McPbee 
Apartments,"  where  they  remained  until 
their  departure  from  Stockton,  on  the  SOth 
day  of  said  month  of  August  WJhlle  stop- 
ping at  the  last-named  apartments,  and  about 
the  middle  of  the  month  named,  "Mrs.  How- 
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ard"  secnred  employmeat  as  a  stenographer 
with  a  commercial  college  In  aald  dty  known 
as  the  Western  School  of  Commerce.  Said 
college  was  Incorporated,  and  at  the  time  of 
the  employment  of  Mrs.  Howard,  one  John 
R.  Humphreys  was  presid«it  of  the  corpora- 
tion and  principal  of  the  school,  and  as  such 
was  authorized  to  employ  such  assistants 
as  were  found  necessary  to  aid  In  carrying 
on  the  business  of  the  Institution.  When  she 
applied  for  employment  she  represented  to 
Humphreys  that  her  name  was  "Miss  Helen 
Bums,"  and  under  that  name  she  accepted 
tbe  employment.  "Mrs.  Howard"  worked  at 
a  desk  located  In  the  office  of  the  secretary 
of  the  corporation.  At  about  the  hour  of 
12  o'clock,  noon,  on  the  30th  day  of  August, 
1915,  she  left  tbe  office  of  the  secretary  and 
did  not  return.  A  short  time  after  her  de- 
parture and  after  the  time  at  which  she 
should  have  returned  to  the  office  and  re- 
sumed the  discharge  of  her  duties.  It  was 
discovered  upon  Investigation  that  the  sum 
of  $305  was  missing  from  the  cash  register, 
which  was  kept  in  the  office  of  the  secretary. 

It  transpired  Qiat,  on  the  day  last  men- 
tioned, Howard  and  his  ^vlfe  met  at  a  point 
on  one  of  tbe  streets  of  Stockton  and  hired 
a  tazicab,  in  which  they  were  driven  to  Liodl, 
a  distance  of  a  few  miles  north  of  Stockton. 
At  Lodl,  Mrs.  Howard  purchased  some  wear- 
ing apparel  at  one  of  the  stores  in  said 
town,  and  Howard,  at  another  store,  bought 
a  suit  of  clothes  and  a  suit  case.  The  clothes 
worn  by  him  to  Lodl  he  left  at  the  store  at 
which  be  purchased  and  donned  the  new  suit. 
Howard  also  went  to  tbe  bank  at  Lodl  and 
exchanged  some  gold  for  paper  money.  With- 
in a  brief  time  thereafter,  Howard  and  his 
wife  at  Lodl  boarded  a  north-bound  train 
and  went  to  Sacramento,  at  which  place  they 
bought  tickets  for  the  East,  and  on  tbe  said 
30th  day  of  August  together  left  for  the  East 
They  were  later  arrested  In  tbe  East  and 
returned  to  Stockton.  While  In  tbe  East, 
and  before  their  arrest,  tbe  defendant,  whose 
true  name  is  Walter  Howard  Allen,  gave  his 
name  and  registered  at  hotels  variously  as 
"Taylor,"  "Churchill,"  and  "Howard." 

There  is,  in  the  record,  testimony  from 
which  the  Jury  could  Justly  have  inferred, 
as  perhaps  they  did  conclude,  that  the  de- 
fendant down  to  the  day  upon  which  be 
with  his  wife  left  Stockton,  was  wholly 
without  flnandal  means,  with  the  exception 
of  $5  in  gold  from  which  he  paid  for  some 
drinks  at  a  bar  for  himself  and  one  R.  J. 
Richardson,  who,  with  his  wife,  also  occupied 
rooms  at  the  McPhee  Apartments,  and  to 
wh<nn  tbe  defendant  explained  that  he  had 
received  the  money  from  his  wife. 

It  further  appears  that  Mrs.  Howard,  a 
day  or  two  before  the  date  of  her  departure 
from  Stockton,  took  to  her  apartments  a 
bank  book  which  was  the  property  of  the 
Institution  by  which  she  was  then  employed, 
and  that  while  she  and  the  defendant  were 
eating  their  lunch  on  that  occasion,  Mr& 


Richardson,  wife  of  tbe  party  of  tbat  nam« 
above  referred  to,  came  into  their  apart- 
ments, whereupon  the  defendant  picked  up 
the  bank  book  from  the  table  where  it  had 
been  placed  by  Mrs.  Howard,  and,  addressing 
Mrs.  Richardson,  remarked: 

"Look  what  my  little  girl  has  banked  to-day. 
Three  hundred  and  sixteen  dollars!  Wouldn't 
that  make  a  fine  trip?" 

To  this  Mrs.  Howard  rejoined: 

"No,  the  straight  and  narrow  path  for  me." 

It  was  further  shown  that,  on  two  several 
occasions,  Mrs.  Howard  asked  the  secretary 
of  the  corporation,  J.  W.  Rousch,  whether 
she  "should  take  money  received  at  the  school 
to  the  bank,"  and  the  secretary  replied  tbat 
she  should  not. 

It  was'  shown,  and.  In  fact,  the  defendant 
admitted,  that,  within  an  hour  before  he 
and  his  vtdfe  left  Stockton  for  Lodl,  he  held 
a  conversation  with  his  wife  through  the  tel- 
ephone from  a  saloon  which  he  had  been  in 
tbe  habit  of  frequenting  while  in  Stockton, 
that  within  brief  time  thereafter  his  wife 
called  and  talked  with  him  over  the  same 
telephone,  and  that  immediately  thereupon 
the  defendant  left  the  saloon,  met  his  wife, 
and  immediately  left  with  her  for  Lodl  In 
the  manner  above  described. 

Certain  statements  made  to  the  ebeiUt 
by  tbe  defendant  after  his  arrest  were  re- 
ceived In  evidence  at  tbe  behest  of  the  peo- 
ple. Thus  it  wati  shown  that,  among  other 
declarations,  the  defendant  said  that  he 
could  not  be  convicted  of  any  offense  which 
might  be  charged  against  blm  without  tbe 
testimony  of  bis  wife  disclosing  that  he  was 
implicated  in  the  crime,  and  that  his  wife 
could  not  testify  against  him  without  his 
oonsent.  He  further  asseverated  his  in- 
nocence of  any  connection  with  the  commis- 
sion of  the  crime  by  his  wife,  and  declared 
that  he  had  no  knowledge  before  she  took  the 
money  that  she  Intended  to  do  so.  He  admit- 
ted, however,  that,  when  he  met  his  wife  Just 
before  leaving  Stockton,  she  told  him  that  she 
bad  taken  the  money,  and  that  he  then  said 
to  her  that  she  had  better  "beat  it,"  by  which 
he  meant  to  say  tbat  it  was  better  for  her  to 
get  away  from  Stockton.  He  also  explained 
that  he  registered  at  hotels  in  the  East  under 
fictitious  names  only  because  he  desired  to 
protect  hls'  wife  and  so  prevent  her  apprehen- 
sion, and  not  because  he  was  himself  con- 
sdoua  of  having  been  guilty  of  committing 
any  wrong  In  connection  with  the  transaction. 
These  declarations  were,  as  before  stated, 
proved  or  brought  into  the  record  by  the 
people  as  having  been  extra- Judldally  made 
by  the  accused. 

Thus  we  have  reproduced  in  substance  all 
the  testimony  introduced  by  the  people  bear- 
ing upon  the  defendant's  connection  with  the 
crime  committed  by  his  wife. 

[1,2]  It  will  not,  of  course^  be  disputed 
that,  since  the  defendant  himself  did  not  ac- 
tually take  the  money,  it  must  be  made  to 
appear,  before  a  cnnvlctioB  ot  larceny  caa 
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stand  against  htm,  that  the  taking  of  the 
money  by  his  wife  constituted  larceny.  In 
other  words,  tdnce  the  defendant  can  only 
be  made  out  a  principal  In  the  crime  charged 
by  showing  that  be  aided  and  abetted  In 
the  commission  thereof  (Pen.  Code,  I  071), 
he  obviously  cannot  be  oonylcted  of  larceny 
if  the  crime  In  the  commission  of  which  he 
aided  and  abetted  is  that  of  embezzlement 
or  some  other  offense  than  that  of  larceny. 
The  distinction  between  embezzlement,  in  a 
general  sense,  and  larceny  is  thus'  stated  in 
People  T.  Tomlinson,  102  Cal.  19,  86  Pac. 
606: 

"  •  •  •  If  one  honestly  receives  goods  upon 
trust,  and  afterward  fraudalently  converts  them 
to  bis  own  use,  he  is  guilty  of  embezzlement; 
*  *  *  if  be  obtains  possession  fraudulently, 
with  intent  to  convert  the  same  to  his  own  use, 
and  the  owner  does  not  part  witit  tiie  title,  the 
offense  is  larceny." 

Section  DOS  of  the  Penal  Code  defines  em- 
bezzlement as  "the  fraudulent  appropriation 
of  property  by  a  person  to  whom  it  baa  beat 
Intrusted." 

Section  008  of  the  same  Code  reads: 

"Efvery  clerk,  agent,  or  servant  of  any  person 
who  fraudulently  appropriates  to  his  own  use, 
or  secretes  with  a  fraudulent  intent  to  appro- 
priate to  his  own  use,  any  property  of  another 
which  has  come  into  his  control  or  care  by  vir- 
tue of  his  employment  as  such  clerk,  agent,  or 
servant,  is  guilty  of  embezzlement." 

[S]  Thus  It  will  be  observed  that,  to  consti- 
tute the  act  of  taking  the  money  by  the  wife 
of  the  defendant  larceny.  It  mubt  be  true 
and  shown  that  the  possession  of  said  money 
was  obtained  by  her  fraudulently  or  by 
means  of  some  trick,  conspiracy,  or  artifice, 
with  the  felonious  Intent  of  converting  the 
same  to  her  own  use.  If,  for  Illustration,  It 
was  clear  that  Mrs.  Howard  (or  Allen)  had 
designedly  and  fraudulently  and  for  the  pur- 
pose and  with  the  felonious  Intent  df  taking 
the  money  from  the  possession  of  the  Sdiool 
of  Commerce,  to  be  converted  by  her  to  her 
own  use,  sought  employment  with  said  school 
so  as  to  place  herself  In  a  position  In  which 
she  could  the  more  readily  execute  her  evil 
or  felonious  design  and  Intent,  then,  She  hav- 
ing under  such  circumstances  taken  the  mon- 
ey, the  crime  would  be  larceny.  People  t. 
Kae,  66  CaL  428,  424,  6  Pac.  1,  66  Am.  Rep. 
102.  On  the  ottaer  hand,  If  honestly  she  rer 
celved  possession  of  the  money  on  trust  (Peo- 
ple v.  Tomlinson,  supra),  or  if,  as  a  duly 
employed  derk,  agent,  or  serrslnt  ot  the 
school,  the  money  came  "Into  her  control  or 
care  by  virtue  of  her  employment  as  sndi 
derk,  agent  or  servant,"  and  she  fraudulent- 
ly appropriated  sndi  money-  to  her  own  use, 
or  secreted  It  with  the  Intention  of  appropri- 
ating It  to  her  own  use  (Pen.  Code,  |  606), 
thai  she  Is  gnflty  of  embezzlement  and  not 
of  larceny  of  tbe  money  (People  v.  Tomlin- 
son, supra). 

[4,  i]  There  are,  it  will  be  observed  from 
tbe  testimony  presented  by  the  people  and 
thus  far  and  above  stated  herein,  but  two  dr- 
camstancas,  aside  trom  the  fact  of  flight, 


which  tend  In  any  measure  to  Indicate  that 
the  accused  aided  and  abetted  his  wife  in 
tbe  commission  of  the  felonious  taking  of 
the  money,  viz.:  (1)  The  remark  of  the  de- 
fendant that  the  amount  of  money  shovm 
by  the  bank  book  to  be  on -deposit  in  a  bank 
in  tbe  name  of  the  school  would  "make  a  fine 
trip";  (2)  the  fact  of  tbe  telephonic  com- 
munications between  the  defendant  and  his 
wife  while  he  was  at  the  saloon  referred  to 
Just  prior  to  the  time  at  which  he  met  her 
and  the  two  together  left  for  Ix>dl.  Whether 
these  circumstances,  together  with  that  of 
flight,  were  sufficient  to  warrant  a  substan- 
tial inference  that  the  defendant  aided  or 
abetted  or  advised  his  wife  to  take  the  m<»ey 
was,  of  course,  a  question  for  tbe  Jury.  And, 
conceding  that  thus  the  Jury  might  have 
Justly  concluded  that  be  did  so  aid  and  abet 
his  wife  In  whatever  crime  her  act  ocmstl- 
tuted,  still  It  will  certainly  not  be  contended 
that  those  circumstances  showed  that,  prior 
to  her  employment  by  tbe  School  of  Com- 
merce, there  was  a  conspiracy  or  understand- 
ing between  them  that  she  was  to  seek  and, 
if  possible,  secure  such  employment  for  the 
purpose  and  with  the  design  and  Intent  of 
making  available  to  her  an  opportxmltjr  for 
the  felonious  asportation  of  the  money  of 
said  sdiooh  In  other  words,  it  will  not  be 
seriously  Claimed  that  those  circumstances, 
whatever  may  be  their  probative  value  in 
some  other  direction,  show  that  the  taking 
of  the  money  was  the  result  of  a  fraudulent 
and  felonious  design  of  the  defendant  and 
his  wife,  conceived  before  she  secured  em- 
ployment with  tbe  schooL  The  fact  of  flight 
and  the  assumption  by  him  of  fictitious 
names  after  he  left  California  are  the  strong- 
est circumstances  which  were  presented 
against  him.  Both  these  facts,  when  proved 
constitute,  it  Is  to  be  conceded,  strong  in- 
criminatory dreumstanoes  against  an  accus- 
ed. But  it  will  not  be  claimed  that  either 
can  have  the  effect  of  disclosing,  or  of  serv- 
ing as  the  test  for  determining,  the  legal 
character  or  nature  of  the  crime  committed. 
In  this  case  It  cannot,  of  course,  be  deter- 
mined from  those  dreumstanoes'  when  the 
design  to  commit  the  crime  was  formed^ 
whether  b^ore  Mrs.  Howard  went  to  work 
for  tbe  school  or  after  she  entered  upon  the 
dlsdiarge  of  her  duties  as  an  employ^  of 
the  school.  Thus  it  is  dear  that  whether 
tbe  crime  committed  by  the  wife  was  lai^ 
ceny  or  embezzlement  does  not  aK>ear  from 
the  testimony  thus  tar  ctmsidered.  We  are 
therefore  required  to  examine  and  consider 
the  testimony  dlsdoslng  the  circumstances 
attending  her  employment  and  showing  the 
scope  and  extent  of  her  duties  and  authority 
as  an  employ^  of  tbe  sdiool  to  determine  tbe 
legal  d>aracter  of  the  crime  committed  by 
her.  Upon  this  question,  the  only  testlmoDy 
brought  into  the  case  was  that  given  by  tlie 
witness  Humphreys,  principal  of  the  school 
and  president  of  the  corporation  Into  wbldt 
the  institution  bad  been  organised.  ^^^  l  ,^ 
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It  will  be  recalled  that  Humphreys  testi- 
fied that  he,  as  president  of  the  corporation, 
conducted  the  nesotlatl(MiB  culminating  In 
the  employment  of  Mrs.  Allen.  He  further 
testified  that  he  employed  her  as  a  stenog- 
rapher; that  the  desk  at  which  she  perform- 
ed her  duties  was  located  In  the  office  of 
the  secretary  of  the  corporation;  that  the 
corporation  kept  a  stock  of  "petty  merchan- 
dise," such  as  pendla,  paper,  etc.;  that  among 
the  duties  assigned  to  Mrs.  Howard  was  that 
of  selling  the  articles  of  merchandise  men- 
tioned, to  receive  the  money  Onetetor,  and  to 
deposit  the  same  In  the  cash  register,  which 
was  kept  In  the  secretary's  office;  that  she, 
by  reason  of  the  authority  so  conferred  on 
and  exercised  by  her,  had — 
"free  access  to  the  cash,  and  made  diange,  sold 
the  merchandise,  and  had  general  authorfty  that 
a  stenographer  has  in  an  -  office.  Q.  She  sold 
merchandise?  A.  Yes,  sir;  had  free  access  to 
the  drawer.  Q.  Received  money  from  the  sale 
of  merchandise?  A.  Certainly,  just  as  any  oth- 
er employ^  would.  Q.  Ton  state  that  this  mon- 
ey that  you  allege  was  embezzled  from  the 
Western  School  or  Commerce  was  in  the  till — 
the  cash  register?  A  Yes,  sir.  I  do  not  know 
that  ail  the  money  she  took  was  in  the  caa)t  reg- 
ister, Iiecause  there  was  other  money  in  the 
room  which  was  not  in  the  cash  register.^  Q. 
How  much  money  was  In  the  room  nt  that  time? 

•  •    •    A.  Approximately    $1,S00    to    $1,600, 

•  •    ♦    a  large  portion  of  which  was  in  the 
cash   register. 

No  doubt  exists  la  our  minds  that  the 
foregoing  testimony  clearly  shows  that  Mrs. 
Allen,  while  In  the  service  of  the  school,  was 
a  clerk  or  servant  of  the  corporation  within 
the  meaning  of  section  508  of  the  Penal  Code, 
and  that  the  money  which  she  la  charged  to 
have  taken  from  the  corporation  came  Into 
her  "control  and  care  by  virtue  of  her  em- 
ployment as  such  clerk  or  servant,"  there 
can  be  no  possible  room  fOr  doubt,  In  oar 
opinion.  She  was,  by  virtue  of  her  employ- 
ment, anthorlzed  to  receive  money  In  ex- 
change for  goods  sold,  and  to  make  change 
from  the  moneys  In  the  cash  register  when 
necessary.  In  short,  as  Humphreys  testified, 
she  had  free  access  to  the  cash  roister,  with 
authority  to  handle  the  money  deposited 
therein  for  any  purpose  within  the  scope  of 
her  authority  as  a  clerk  or  employe.  The 
money  in  the  cash  register  was,  to  the  ex- 
tent of  her  authority  and  the  use  to  which  It 
was  necessary  for  her  to  put  It  as  such  em- 
ploy£,  as  clearly  and  as  much  Intmsted  to 
her  cmitrol  and  care  as  the  money  In  a  bank 
is  intrusted  to  the  control  and  care  of  the 
cashier,  or  the  money  received  into  .the  cash 
till  of  a  general  store  Is  Intrusted  to  the  con- 
trol and  care  of  the  sales  clerks  In  such 
store.  If  a  sales  cl6rk  in  an  establishment 
dealing  in  general  merchandise,  during  work- 
ing hours  and  while  actually  perfbrming  his 
duties  as  such  clerk,  were  to  fraudulently 
take  and  convert  to  his  own  use  money  from 
the  till,  to  which  he  had  authorized  access, 
and  in  which  It  was  his  duty  to  place  money 
received  for  merchandise,  and  from  which  it 
was   within  the  scope  of  his  authority  to 


take  money  for  the  purpose  of  making  change, 
no  one  would  be  found  to  doubt  for  a  moment 
that  his  act  would 'constitute  embezzlement. 
The  case  stated  Is  in  no  respect  different  from 
the  present  case  under  the  facts  as  proved 
at  the  trial  and  above  stated  in  substance. 

[6]  Emphasis  is,  however,  placed  upon  the 
statement  of  the  witness  Humphreys,  in  one 
part  of  his  testimony,  that  Mrs.  Howard 
was  not  given  authority  but  merely  permit- 
sion  to  handle  the  money  in  the  cash  regis- 
ter. But  we  cannot  i)erceive  that  that  state- 
ment In  any  way  shows  a  qualification  of  the 
authority  of  Mrs.  Howard,  under  her  employ- 
ment, to  receive  the  money  for  goods  sold  and 
to  make  change,  if  required,  ont  of  the  mon- 
eys In  the  register.  "Permission"  to  do  an 
act  la  "authority"  to  do  it.  Evarj  agent  Is 
authorized  to. do  whatever  the  terms  of  his 
agency  permit  him  to  do,  and,  stating  the 
proposition  conversely,  is  permitted  to  per- 
form any  act  within  his  authority  as  agent 
Moreover,  the  contractual  relation  between 
the  principal  and  the  agent  must  be  deter- 
mined by  the  facts  upon  which  the  relation 
Is  founded,  and  not  by  the  conclusion  of  the 
one  or  the  other  of  the  partiies  from  the 
facta. 

[7]  Under  the  testimony  of  Humphreys,  and 
in  view  of  the  fact  that,  as  above  shown, 
there  is  no  proof  whatever  showing  that  the 
act  of  Mra  Howard  in  taking  the  money  was 
the  result  of  a  conspiracy  between  her  and  the 
defendant,  conceived  and  planned  before  she 
entered  UQon  the  discharge  of  her  duties  im- 
der  her  employment  with  the  corporation,  it 
is  clear  to  us  that  the  crime  which  the  evi- 
dence appears  to  sufficiently  show  was  com- 
mitted by  Mrs.  Howard  was  that  of  embez- 
zlement, as  defined  by  section  BOS  of  the 
Penal  Code.  It  therefore  follows  as  a  mat- 
ter of  law  that  there  exists  a  variance  be- 
tween the  charge  of  which  the  defendant  was 
found  guilty  and  the  proof.  In  other  words, 
the  conviction  of  the  defendant  of  grand 
larceny  under  the  evidence  presented  by  the 
record  cannot  Ibe  sustained,  since,  as  we  have 
pointed  out,  be  cannot  legally  be  adjudged 
guilty  of  an  offense  different  from  that  in 
the  commission  of  which  he  has  aided  and 
abetted. 

The  conclusion  t6us  arrived  at  Is,  of 
course,  decisive  of  the  case,  and  therefore, 
so  far  as  Is  concerned  the  result  so  reached, 
it  is  wholly  unnecessary  to  consider  other 
points  made  by  the  defendant.  But,  in  view 
of  a  probable  retrial  of  the  case,  we  deem  it 
proper  to  review  some  of  those  points. 

[t]  1.  There  was  no  prejudicial  error  In 
the  order  overmllng  the  demurrer  to  the  In- 
formation. The  particular  ground  of  objec- 
tion to  the  information  arises  from  the  ab- 
sence therefrom  at  the  end  of  each  count  the 
conclusion,  "contrary  to  the  form,  force,  and 
effect  of  the  statute,"  etc.  At  the  common 
law.  In  cases  where  several  different  offenses 
or  different  statements  of  the  same  offense 
were  set  up  In  different  counts,  and  where  hi 
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Budi  cases  the  rale  was  disregarded  and  the 
form  omitted  as  bo  required,  the  omission 
was  held  snfiSclent  to  vitiate  the  accusatory 
pleading.  And  there  are  some  cases  which 
hold  that  under  the  code  system  each  count 
must  be  followed  by  the  conclusion  mention- 
ed. In  this  case,  after  stating  the  different 
offenses,  the  Information  ends  with  said  con- 
clusion; and  we  think  that  this  was  sufiB- 
dent.  The  conclusion  referred  to,  although 
required  by  the  statute  (Pen.  Code,  gj  809 
and  951),  involves  a  conclusion  of  law  and  is 
a  mere  matter  of  form  and  not  of  substance. 
If  an  indictment  or  information  states  facts 
disclosing  that  a  public  offense  has  been  com- 
mitted, the  statement  that  the  commission 
of  such  offense  is  "contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state,"  etc., 
adds  nothing  to  the  force  of  the  charge  aa 
made,  and  conveys  no  information  which  does 
not  necessarily  inhere  in  or  proceed  from  the 
mere  statement  of  the  offense  itself.  Of 
course,  we  are  not  thus  to  be  understood  as 
holding  that  the  form  in  which  the  Legisla- 
ture has  declared  that  an  indictment  or  in- 
formation shall  be  molded  need  not  be  ad- 
hered to.  To  the  contrary,  we  hold  that  the 
form  as  prescribed  must,  or  should,  be  ob- 
served. What  we  have  said  relative  to  the 
proposition  is  only  for  the  purpose  of  showing 
that  the  objection  against  the  information 
here  goes  only  to  a  matter  of  form,  and  that, 
since  that  pleading  does  end  with  the  con- 
clusion required  by  the  statutes,  the  effect 
of  the  omission  to  end  each  count  with  such 
conclusion,  even  if  necessary  in  a  strict  view 
of  the  statute,  could  not,  had  he  been  con- 
victed of  the  proper  crime,  Justly  be  held  to 
have  affected  or  impinged  upon  the  substan- 
tial rights  of  the  accused,  or  in  any  degree 
deprived  him  of  a  full  and  fair  trial  on  the 
charge  of  which  he  was  so  convicted.  While 
section  4%  of  article  6  of  the  Constitution  is 
not  applicable  to  this  proposition  inasmuch 
as  the  cause  must  be  reversed,  still  the  views 
above  expressed  are  in  harmony  with  the 
spirit  of  that  provision  of  our  organic  law, 
and  are,  moreover,  in  perfect  harmony,  not 
only  with  the  spirit,  but  with  the  letter,  of 
section  960  of  the  Penal  Code. 

[t]  2.  The  contention  that  the  defendant 
was  entitled  to  exercise  10  peremptory  chal- 
lenges on  each  of  the  counts,  or  30  in  all,  is 
wholly  destitute  of  merit  The  ultimate  ob- 
ject of  the  law  in  authorizing  the  statement 
of  different  offenses  in  the  some  indictment 
or  information  is  to  prevent  mistrials,  and 
experience  has  demonstrated  that  this  can 
in  certain  cases  the  better  be  accomplished 
by  setting  forth  several  different  offenses  of 
the  same  general  class,  thus  so  framing  the 
accusatory  pleading  as  to  authorize,  where 
the  evidence  Justified  it,  a  conviction  of  the 
accused  of  the  precise  crime  which  the  evi- 


dence shows  he  has  committed,  it  often  being 
difficult  to  determine,  until  the  facts  are  all 
brought  out  and  have  been  presented  in  reg- 
ular and  concrete  form,  what  particular 
crime  of  several  belonging  to  the  same  gen- 
eral class  has  been  committed.  And,  both  in 
theory  and  in  fact,  it  is  only  that  particular 
offense,  if  any  at  all,  which  the  evidence  dis- 
closes that  the  accused  has  committed  upon 
which  he  is  to  be  tried  or,  in  the  last  analy- 
sis, is  tried;  for,  very  clearly,  he  can,  in 
contemplation  of  law,  neitber  be  tried  upon, 
nor  convicted  imder,  all  the  counts.  It  fol- 
lows that  the  accused  was  legally  entitled  to 
exercise  the  right  to  interpose  but  10  peraiq>- 
tory  challenges.    Pen.  Code,  i  1070. 

[1 0]  3.  It  was  not  necessary  for  the  district 
attorney  to  make  an  election,  before  offerlns 
pro6f,  of  one  particular  count,  of  the  three 
stated  in  the  information,  upon  which  he  in- 
tended to  rely  for  a  conviction.  As  we  have 
already  shown.  It  was  the  proper  practice  for 
the  district  attorney  to  prove  the  facts  and 
then  ask  for  a  conviction  of  the  accused  of 
that  offense  of  the  several  charged  legally 
appropriate  to  the  facts  so  proved.  Indeed, 
if,  as  the  attorney  for  the  accused  contends 
is  true,  it  was  legally  Incumbent  upon  the 
people  to  make  an  election  before  any  evi- 
dence was  presented,  the  very  primary  pur- 
pose of  section  954  of  the  Penal  Code  would 
be  defeated.  There  would,  in  such  case,  be 
no  efficacy  in  charging  different' offenses. 

There  are  no  other  points  to  which  special 
attention  need  be  given. 

For  the  reasons  herein  stated,  the  Judgm«it 
and  the  order  are  reversed. 


We    concur: 
CHIPMAN,  J. 


ELLISON,    J.    pro    teat; 


MORB    V.    BOABD   OF    SCP'BS    OF    SAN 

BERNARDINO  COUNTY  et  aL 

(Civ.  1948.) 

(District  Conrt  of  Appeal,  Second  District,  Cat- 
ifomia.    Sept  12, 1916.) 

1.  Counties  9=»3— Amendment  of  Chakteb— 
DiBECT  Repeal  of  Sections. 

The  amendment  to  the  charter  of  San 
Bernardino  county  approved  by  the  electors  in 
November,  1914,  and  by  the  Legislature  by 
resolution  filed  with  the  secretary  of  state  Jan- 
uary 30.  1916  (St.  1015,  p.  1727),  was  fatally 
defective  as  an  attempted  direct  repeal  of  any 
sections  of  the  orijiinal  charter,  adopted  at  the 
general  election  of  1912,  and  approved  by  the 
Legislature  (St  1913,  p.  16C2  et  seq.),  it  beiii« 
impossible  to  determine  what  sections  of  the 
charter  were  intended  to  be  repealed. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Cent  Dig.  {  2 ;    Dec.  Dig.  iS=»S.] 

2.  Counties  9=33— Aiiknomxnt  or  Chabrb— 
Implied  Repeal. 

Such  amendment  providing  that  all  county 
officers,  other  than  supervisors,  shall  be  elected 
at  each  general  election,  is  effective,  in  that  it 
adds  to  the  charter  a  new  section,  and  ao  im- 
pliedly  repeals   the  provisions  of  the  original 
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charter  (St  1018,  p.  1652  «t  veq.).  which  relate 

to  the  same  subject-matter  and  are  in  conflict. 
[Ed.    Note.— For    other    cases,    see   Counties, 
Cent.  Dig.  §  2 ;    Dec.  Dig.  «=>3.] 

3.  CouNTiEa  «=3— Amendment  or  Chabteb— 
Repeal  bt  Implication. 

There  is  no  incooaiatency  between  the 
amendment,  providing  that  all  county  officers, 
other  than  supervisors,  shall  be  elected  at  each 
general  election,  and  article  2,  sections  1  and 
2,  ot  the  original  charter  (St.  1913,  p.  1652  et 
seq.),  designating  the  county  officers,  repealing 
sections  1  and  2  by  implication. 

[Ed.  Note. — For  other  cases,  aee  Counties, 
Cent.  Dig.  i  2;    Dec.  Dig.  <8=»3.] 

4.  CoDNTiES  «=>3— County  Ofitobbs— "Sheb- 

IFF"— "COKONBB"~STATnTK. 

The  "sheriff"  of  San  Bernardino  county,  un- 
der County  Charter,  art  2,  |  1  (St  1913,  p. 
1652  et  seq.),  providing  that  the  sheriff  sball 
be  ex  officio  coroner,  by  virtue  of  his  appoint- 
ment as  sheriff,  becomes  coroner  of  the  county, 
and,  when  performing  the  duties  of  a  coroner, 
he  is,  in  contemplation  of  law,  the  coroner  of 
the  county  as  distinctly  and  completely  as  any 
other  duly  appointed  or  elected  person  would 
be,  when  lawfully  performing  those  duties,  the 
otBce  of  "coroner"  heing  separate  from  that  of 
sheriff,  with  separate  duties  provided  by  law. 

[E3d.  Note.— For  other  cases,  aee  Counties, 
Cent  Dig.  §  2 ;   Dec.  Dig.  <3=>3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Coroner;    Sheriff.] 

5.  CoTJNTiKs  <S=53— Amindment  to  Chabtkb— 
ErPECT— STATtms. 

Under  Pel.  Code,  |  4018,  pioriding  for  ew- 
tain  county  officers  and  such  other  officers  as 
may  be  provided  by  law,  the  amendment  to  the 
charter  of  San  Bernardino  county  (St  1915,  p. 
1727),  providing  that  all  county  officers,  oner 
than  supervisors,  shall  be  elected,  as  provided 
by  general  law,  and  that  their  powers  aixd  duties 
shaU  be  such  as  provided  by  general  law,  did 
not  abolish  the  offices  of  county  purchasing 
agent  and  county  highway  commissioner,  creat- 
ed by  articles  4  and  6  of  the  original  charter 
(St.  1913,  p.  1652  et  seq.),  the  charter  still  hav- 
ing: effect  as  to  what  county  offices  exist  and 
their  powers  and  duties. 

lEd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  t  2;   Dec.  Dig.  «=>3.] 

6.  CotTNTIES  4=s>8  —  Chabtbb  Pbovisions  — 

SUFEBSESSION  BY  POLITICAL  CODB>— CONSTI- 
TUTION. 

In  view  of  Const  art  11,  {  7%,  authorizing 
the  framing  of  charters  by  counties,  subdivision 
4,  providing  that  county  charters  shall  provide 
for  the  powers  and  duties  of  boards  of  super- 
visors and  for  the  consolidation  and  segrega- 
tion of  county  offices,  the  provisions  of  the  char- 
ter of  San  Bernardino  county  (St  1918,  p. 
1652  et  seq.),  as  amended  by  St  1915,  p.  1727, 
providing  that  all  county  officers,  other  than 
sopervisora,  shall  be  elected  at  each  general 
election,  with  respect  to  the  consolidation  of 
county  offices,  are  not  sni>erseded  by  Pol.  0>de, 
SI  4017,  4018,  providing  that  boards  of  super- 
visors of  counties  may,  by  ordinance,  consoli- 
date the  duties  of  certain  officers. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  2 ;   Dec.  Dig.  9=>3.] 

Appeal  from  Superior  Conrt,  Sam  Ber- 
nardino County;  H.  T.  Dewhlrst  and  J.  W. 
Curtis,  Judges. 

Application  for  writ  of  mandamus  by 
Hiram  H.  More  against  the  Board  of  Super- 
Tisors  of  the  County  of  San  Bernardino  and 
others.  From  a  Judgment  for  defendants, 
plalntUF  appeals.    Affirmed. 


Bex  B.  Goodcell  and  Bobt  VL  McHargae, 
both  of  San  Bernardino,  for  appellant  T. 
W.  Duckworth,  of  San  Bernardino,  for  re- 
spondents. 

CONBBT,  P.  J.  In  this  proceeding  the 
plaintiff  applied  for  a  writ  of  mandamus,  re- 
quiring the  defendants  to  appoint  some  fit 
and  proper  person  to  the  office  of  county  cor- 
oner of  the  county  of  San  Bernardino,  the 
plaintiff  claiming  that  there  la  a  vacancy  In 
that  offlca  From  a  judgment  In  favor  of  the 
defendants,  plaintiff  appeals. 

Pursuant  to  the  provisions  of  section  7%, 
art  11,  of  the  Constitution  of  California, 
the  charter  for  the  county  was  adopted  at  the 
general  election  of  1912,  and  thereafter  ap- 
proved by  the  Legislature.  Stats.  1913,  p. 
1652  et  seq.  That  charter  consists  of  seven 
articles.  Six  of  those  articles  contained  sec- 
tions numbered  4,  5,  and  6.  Section  4  of  arti- 
cle 1  made  it  the  duty  of  the  board  of  super- 
visors, at  Its  first  regular  meeting  after  noon 
of  the  first  Mcnday  after  the  1st  day  of 
January,  1916,  to  appoint  each  and  all  of  the 
county  officers  provided  for  by  the  charter  or 
by  general  law  for  a  term  of  tour  years.  Sec- 
tions 5  and  6  of  that  article  relate  to  the  ap- 
pointment and  duties  of  deputies  In  the  sev- 
eral county  offices. 

At  the  general  election  held  In  November, 
1914,  the  electors  of  San  Bernardino  county 
approved  an  amendment  to  the  county  char- 
ter, which  amendment  was  duly  approved  by 
the  Legislature  by  resolution  which  was  filed 
with  the  secretary  of  state  January  30,  1915. 
Stats.  1915,  p.  1737.  That  amendment,  virlth- 
ont  naming  any  artide  of  the  charter,  pur^ 
I>orted  to  strike  from  the  charter  "sections  4, 
5,  and  6  of  said  charter,"  and  insert  in  lieu 
thereof  the  following  amendment,  to  be 
known  as  section  4  thereof,  to  wit: 

"Section  four  (4) :  All  county  officers  other 
than  supervisors  of  said  county  shedl  be  elected 
at  each  general  election  by  the  qualified  electors 
of  said  county  as  is  now  or  may  be  hereafter 
provided  by  general  law,  and  all  deputies  and 
assistants  to  such  county  officers  shall  be  ap- 
pointed as  is  now  or  may  be  hereafter  provided 
by  general  law ;  and  the  powers  and  duties  of 
such  officers,  deputies  and  assistants  shall  be 
such  as  are  now  or  may  be  hereafter  provided 
by  general  law,  and  any  part' of  this  charter 
in  conflict  herewith  is  hereby  repealed." 

Section  1  of  article  2  of  the  charter  pro- 
vides for  certain  county  officers,  including  a 
sheriff  and  a  coroner.  Section  2  of  the  same 
article  provides  that: 

"The  following  county  officers  are  hereby  con- 
solidated: •••(b)  The  sheriff  shall  be  ex 
officio  coroner."    Stats.  1913,  p.  1666. 

Section  4  of  article  2  provides  that: 
"Each  county  officer  shall  have  the  powers 
and  perform  the  duties  now  or  hereafter  pre- 
scribed by  general  law  as  to  such  officer,  ex- 
cept as  otherwise  provided  by  this  charter ;  and 
shall  have  and  perform  such  other  powers  and 
duties  as  are  or  shall  be  prescribed  by  thia  char- 
ter." 
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[1-4]  As  an  attempted  direct  repeal  of  any 
sections  ot  the  original  charter,  the  amend- 
ment is  fatally  defective  because  it  is  impos- 
sible to  determine  what  sections  of  the  (bar- 
ter are  intended  to  be  repealed.  But  the 
amendment  is  effective  in  that  it  adds  to  the 
charter  a  new  section,  and  by  so  doing  im- 
pliedly repeals  those  provisions  contained  in 
the  original  charter  which  relate  to  the  same 
subject-matter  as  the  new  section  and  are  in 
conflict  therewith.  The  county  officers  ap- 
pointed in  January,  1915,  will  continue  to 
bold  their  offices  until  the  time  regularly  ap- 
pointed by  general  Itcw  for  the  election  of 
county  officers,  at  which  time  their  succes- 
sors will  be  elected  the  same  as  if  the  present 
officers  had  t>een  elected  under  the  general 
law.  The  cliarter  amendment  does  not  state 
what  county  officers  shall  exist  in  San  Ber- 
nardino county.  Those  officers  are  designated 
by  sections  1  and  2  of  article  2,  and  there  is 
no  inconsistency  between  the  amendment  and 
these  two  sections  which  would  require  ns  to 
hold  that  the  latter  are  repealed  by  implica- 
tion. The  office  of  coroner  is  a  separate  office 
from  that  of  sheriff,  with  separate  duties  and 
powers  as  provided  by  law.  The  sheriff  by 
virtue  of  his  appointment  as  sheriff  becomes 
coroner  of  the  county;  he  is  "ex  officio  cor- 
oner." When  performing  the  duties  of  a 
coroner  he  Is  in  contemplation  of  law  the 
coroner  of  the  county  as  dlsttnctly  and  com- 
pletely as  any  other  duly  appointed  or  elected 
person  wonld  be  when  lawfully  performing 
those  'duties.  Upon  the  facts  of  this  case  we 
think  that  there  is  no  sound  reason  for  hold- 
ing that  the  office  of  coroner  of  San  Ber- 
nardino county  is  at  this  time  vacant 

[S]  Connsel  for  plaintiff  insist  that  the 
amendment,  in  providing  that  all  county  of- 
ficers other  than  supervisors  shall  be  elected 
as  is  now  or  may  be  hereafter  provided  by 
general  law,  and  that  the  powers  and'  duties 
of  sn<A  officers  shall  be  such  as  are  now  or 
may  be  hereafter  provided  for  by  general 
law,  intended  to  refer  only  to  those  officers 
provided  for  by  general  law ;  and  that  there- 
by the  amendment  eliminated  some  county  of- 
ficers provided  for  by  the  charter.  Article  4 
of  the  charter  provides  for  a  county  purchas- 
ing agent  and  article  6  for  a  county  highway 
commissioner,  defining  their  powers  and  du- 
ties. It  is  contended  that  since  the  general 
law  does  not  provide  any  powers  or  duties 
for  either  of  these  officers,  the  offices  no  long- 
er exist  From  this  It  Is  argued  that  the  pro- 
visions of  the  charter  as  to  consolidation  of 
certain  county  offices  are  no  longer  effective 
because  such  consolidation  affects  directly 
and  materially  the  powers  and  duties  of  the 
officer.  But  we  think  that  the  conseauences 
thus  contended  for  do  not  follow.  As  we 
have  above  suggested,  the  powers  and  duties 
pertaining  to  the  office  of  coroner  are  not  af- 
fected by  providing  that  the  person  apiwint- 
ed  as  sheriff  shall  also  be  the  coroner.  Nei- 
ther do  we  see  any  reason  for  holding  here 
that  the  offices  of  county  purchaainx  agent 


and  county  highway  commissioner  are  abol- 
ished by  this  amendment.  The  general  law  of 
the  state  provides  for  certain  coonty  officeis, 
among  whom  are  a  sheriff  and  a  coroner,  and 
"such  other  officers  as  may  be  provided  by 
law."  PoL  Code,  i  4013.  The  charter  of  San 
Bernardino  county  Is  a  law.  If  by  general 
law  the  Legislature  shall  hereafter  prescribe 
the  duties  of  a  county  purchasing  agent  or 
of  a  county  highway  commissioner,  such  des- 
ignation of  the  duties  of  the  office  will  (under 
the  above-quoted  amendment  of  191S)  super- 
sede the  description  of  those  duties  as  now 
contained  in  the  charter.  In  the  meantime 
the  designation  ot  those  duties  as  contained 
in  the  charter  is  not  in  conflict  with  any 
general  law,  since  the  general  law  has  not 
spoken  upon  the  subject.  For  these  reasoos 
we  do  not  agree  with  counsel  for  t)laintiff 
in  th^r  contention  that  the  charter  is  no 
longer  of  any  effect  either  as  to  what  county 
offices  exist  or  as  to  bow  they  shall  be  filled 
or  as  to  what  shall  be  their  powers  and  du- 
ties. 

[•]  Our  attention  Is  directed  to  the  fact 
that  in  sections  4017  and  4018  of  the  Political 
Code  it  has  been  enacted  that  boards  of  sa- 
pervisors  of  counties  may,  by  ordinance,  con- 
;  soUdate  the  duties  of  certain  officers  named 
!  in  section  4017,  and  that  the  consolidation 
I  of  the  duties  of  sheriff  and  coroner  la  not  In- 
I  eluded  therein.     So  It  is  urged  that  the  ef- 
fect of  the  provision  of  the  charter  that  the 
I  sheriff  shall  be  ex  officio  coroner  is  to  impose 
upon  him  duties  not  Imposed  upon  him  by 
general  law,  and  that  under  the  very  terms  of 
the  1915  amendment  the  powers  and  duties 
of  sheriff  are  limited  to  those  provided  by 
general  law.     Some  light  may   be   thrown 
upon  this  matter  by  referring  to  section  7H> 
art  11,  of  the  state  Oonstitutlon,  which  aa- 
thorlzes  the  framing  of  chaHers  by  counties 
fbr  their  own  government    It  la  therein  pro- 
vided (subdttislon  4)   that  county  charten 
shall  provide— 

"for  the  powers  and  duties  ot  boards  of  snper- 
visoni  and  all  other  eoxmtr  officers,  for  their  re- 
moval and  for  the  consoliaation  and  seKregation 
of  ooonty  offices,  and  for  the  manner  of  filling 
aU  vacancies  occurring  therein ;  provided,  that 
the  provisions  of  such  charters  relating  to  tfae 
powers  and  duties  of  boards  of  supervisors  and 
all  other  county  officers  ahall  be  subject  to  and 
controlled  by  general  laws." 

Thus  it  Is  seen  that  when  the  1916  amend- 
ment of  the  San  Bernardino  county  charter 
states  that  the  powers  and  duties  of  the 
county  officers  shall  be  such  as  are  or  may 
be  provided  by  general  law,  It  merely  repeats 
in  substantially  the  same  words  the  terms  ot 
the  Constitution  on  the  same  subject  There- 
fore it  is  the  Constitution  rather  than  the  char- 
ter which  constitutes  the  effective  declara- 
tion of  law  upon  the  subject;  a  dedaration 
which  in  the  same  i>aragraph,  above  quoted, 
ot  the  Constitution  authorises  county  char- 
ters to  provide  tor  the  consolidation  of  coun- 
ty offices.  Having  In  view  these  provisions  of 
tite  Constitution,  we  think  that  even  under 
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tbe  charter  amendment  there  is  no  valid 
ground  for  holding  that  the  charter  provi- 
Blons  with  respect  to  the  consolidation,  of 
county  offices  are  now  superseded  by  the 
terms  of  section  4017  of  the  Political  Code 
upon  the  same  subject 
The  Judgment  is  affirmed. 

We  concur:    JAMBS,  J.;  SHAW,  J. 


RBKDEB  T.  UliLARD.     (No.  7455.) 

(Supreme  Court  of  Oklahoma.  July  26.  1916. 
Rehearing  Denied  Oct  3, 1916.  Leave  to  File 
Second  Petition  Denied  Oct  81, 1916.) 

(Bvnaiv  by  the  Oowrt.) 

1.  Frattds,  SxATnTx  ot  «=3l68— Pu;AniRa— 
Issues  and  Pboov. 

A  general  denial  raises  the  question  of  the 
statute  of  frauds. 

OBd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Ctent  Dig.  f  867;  Dec.  Dig.  <8=>153.] 

2.  Afpeai.  ano  Ebbob  «=3l73(6)— Pbesentino 
QuxanoNB  in  Tbial  CoTTBi^-NxcEfisrrY. 

The  question  of  the  statute  of  frauds  was  not 
presented  nor  urged  in  the  trial  court,  neither 
was  it  mentioned  therein  in  any  manner,  nor 
was  it  relied  upon  in  said  court  by  the  defendant 
for  a  defense.  This  court,  therefore,  will  not 
consider  this  question  when  presented  and  urged 
by  the  defendant  upon  this  court  for  the  first 
time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1101;  Dec  Dig.  <8=3l73(6).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  Boss  N.  Llllard  against  S.  P. 
Bender.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Ames,  Chanlbers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiff  In  error.  Sam 
Hooker  and  B.  L.  Fulton,  both  of  Oklahoma 
City,  for  defendant  in  error. 

DAVIS,  C.  The  parties  will  be  spoken  of 
fbrougbont  tills  opinion  as  in  the  court  be- 
low. The  plaintiff,  Ross  N.  Llllard,  sued  tbe 
defendant,  S.  P.  Render,  in  the  district  coart 
of  Oklahoma  county,  OkL,  on  a  verbal  con- 
tract of  employment  alleged  to  have  been 
made  by  the  defendant  with  the  plaintiff  as 
an  attorney  and  counselor  at  law  to  prose- 
cute an  action  for  $50,000  damages  on  behalf 
of  the  plaintiff,  one  Minnie  Bond,  In  what  Is 
known  as  the  case  of  Bond  v.  Oore,  in  tbe 
district  court  of  Oklahoma  county,  Okl. 
Plaintiff  averred  in  his  petition  that  bis  serv- 
ices were  well  worth  the  simi  of  $1,600,  prov- 
ed said  averment  by  competent  testimony, 
which  was  not  controverted  on  the  part  of  de- 
fendant admitted  a  credit  on  same  of  $175, 
and  recovered  by  verdict  of  a  Jury  the  bal- 
ance of  $1,326  on  February  11,  1015,  for 
which  sum,  together  with  6  per  cent  inter- 
est per  annum  from  February  11,  1915,  until 
paid  and  for  costs,  Judgment  was  by  the  trial 


court  duly  rendered  on  May  7, 1915,  the  court 
having  previously  heard,  duly  considered 
and  overruled  the  defendant's  motion  for  a 
new  trlaL  Tbe  petition  of  the  plaintiff,  omit- 
ting caption  and  formal  parts,  reads  as  fol- 
lows: 

"The  plaintiff,  Ross  N.  Lillard,  for  his  cause  of 
action  herein,  says  that  he  is  a  regular  licensed 
practicing  attorney  at  law  of  the  state  of  Okla- 
homa and  county  of  Oklahoma,  and  has  been  for 
the  last  past  three  years,  with  his  office  in  the 
city  of  Oklahoma  City ;  that  on  or  about  the  Ist 
day  of  October,  1913,  he  was  employed  by  one 
Minnie  Bond  and  Julian  R.  Bond  to  institute 
suit  in  the  district  court  of  Oklshoma  county, 
state  of  Oklahoma  in  the  sum  of  $60,000  against 
one  T.  P.  Gore  for  assault  and  that  on  or  about 
December  1,  1913,  this  plaintiff  notified  the  said 
Minnie  Bond  and  Julian  R.  Bond  that  he  would 
not  remain  in  said  case  any  longer,  unless  ar- 
rangements were  made  for  a  fee  for  his  services 
in  said  cause,  and  that  he  then  and  there  notified 
said  parties  that  he  would  withdraw  from  the 
case  unless  the  same  was  done,  and  thereupon, 
on  or  about  the  1st  day  of  December,  1913.  tbe 
defendant  S.  P.  Render,  came  to  this  plaintiff 
and  said  to  him  that  if  this  plaintiff  would  con- 
tinue his  services  in  said  cause  and  not  withdraw 
therefrom,  he,  the  said  S.  P.  Render,  would  pay 
a  fee  for  plaintiff's  services  in  said  cause,  and 
requested  this  plaintiff  not  to  withdraw  from 
said  cause,  but  to  continue  his  services  therein, 
and  acting  upon  the  defendant's  representations 
that  he  would  pay  plaintiff's  fee  in  said  cause, 
this  plaintiff  did  continue  in  said  case  and  did 
not  withdraw  therefrom ;  that  from  the  1st 
of  December,  1913,  up  and  to  and  including  the 
trial  of  said  cause,  which  was  in  February,  1914, 
this  plaintiff  devoted  all  of  his  time  and  atten- 
tion to  the  preparation  of  said  case,  and  spent 
much  time  from  his  office  in  taking  depositions 
and  consulting  with  witnesses  and  other  parties 
necessary  for  a  trial  of  said  cause,  and  upon  tbe 
trial  thereof,  participated  therein;  that  the  serv- 
ices rendered  by  this  plaintiff  in  said  cause,  for 
which  the  defendant  agreed  and  promised  to  pay, 
were  reasonably  worth  the  sum  of  $1,600,  and 
that  no  part  thereof  has  been  paid  to  this  plain- 
tiff, save  and  except  the  sum  of  $175;  that  said 
defendant  frequently,  from  December  Ist  up  to 
the  time  of  the  trial  and  during  the  trial,  stated 
to  this  plaintiff  that  he  would  pay  him  for  his 
services  in  said  cause,  and  this  plamtiff  rendered 
and  performed  the  same  relying  upon  the  defend- 
ant's promise  and  agreement  to  pay  him  therefor. 
Wherefore,  premises  considered,  the  plaintiff 
prays  judgment  against  tbe  defendant,  S.  P.  Ren- 
der, for  the  sum  of  $1,325,  with  interest  from 
this  date,  for  costs  and  all  proper  relief." 

The  defendant  to  this  petition  filed  tbe 
following  verified  answer: 

"Comes  now  S.  P.  Render,  defendant  above 
named,  and,  for  answer  to  the  petition  of  said 
plaintiff  denies  each  and  every  allegation  therein 
contained." 

Tbe  defendant  in  the  court  below  defended 
against  ttiis  action  on  tbe  theory,  and  the 
sole  and  only  theory,  that  be  did  not  make 
the  promise  or  enter  into  the  contract  as 
alleged  and  set  forth  in  plaintlfTs  petition, 
and  as  proven  by  plaintiff.  The  sole  question 
presented  to  the  court  below  upon  tbe  trial 
of  this  case,  and  submitted  by  the  trial  court 
to  tbe  jury,  was  whether  or  not  the  defend- 
ant made  and  entered  into  the  contract  with 
the  plaintiff  as  alleged  and  proven  by  htm. 
The  defendant  requested  no  Instructions  and 
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saved  no  exceptlona  to  any  of  the  Instnic- 
tlona  g:lTen  by  the  court  to  the  Jury  in  his 
diarge — none.  For  the  first  time  in  this 
lawsuit  and  in  his  printed  brief  the  defend- 
ant raises  and  urges  upon  this  court  the  sole 
and  single  proposition  that  this  was  a  Terhal 
contract,  made  by  the  defendant  with  the 
plaintiff  in  the  nature  of  a  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another,  and  that  it  does  not  fall  under 
the  article  of  our  statutes  on  guaranty,  and 
that  hence,  under  section  941,  Rev.  Laws  of 
Oklahoma  1910,  the  same  is  expressly  in- 
hibited and  invalid,  the  plaintiff  having  first 
been  employed  by  one  Minnie  Bond  and  Ju- 
lian R.  Bond  to  institute  and  prosecute  the 
$50,000  damage  suit  against  T.  P.  Oore  for 
assault,  and  upon  their  failure  to  arrange 
for  or  pay  the  plaintiff  his  fee  for  said  serv- 
ices, conceding  that  the  defendant  contracted 
to  pay  same  as  alleged  and  proven  by  plain- 
tiff in  this  action  in  the  trial  court,  still  the 
said  contract  clearly  falls  under  the  statute 
of  frauds  of  our  state. 

Conceding  but  not  deciding  that  this  con- 
tract falls  within  the  statute  of  frauds,  has 
defendant  waived  this  point  by  his  failure  to 
raise  and  urge  it,  obtain  a  ruling  thereon, 
and  when  decided  adversely  to  him,  save  the 
proper  exception  in  the  trial  court?  We 
think  so.  A  verbal  promise  to  answer  for 
the  debt  of  another  is  not  illegal,  unlawful, 
or  Immoral.  It  is  not,  strictly  speaking,  void, 
but  merely  voidable.  The  statute  is  solely 
for  the  benefit  of  a  person  sought  to  be  bound 
by  such  a  promise.  He  may  avail  himself  of 
the  statute,  or  not,  as  seems  best  to  him.  It 
is  a  question  in  which  he  and  no  one  else  is 
interested.  If  he  fails  to  take  advantage  of 
the  statute,  the  contract,  under  all  the  au- 
thorities, is  valid  and  enforceable.  While 
there  may  be  a  conflict  in  the  authorities  as 
to  what  will  constitute  a  waiver  of  the  sta^ 
ute,  yet  we  know  of  no  authority  which  holds 
tliat  the  statute  cannot  be  waived.  This 
court  in  the  case  of  Altoona  Portland  Oement 
Co.  V.  Burbank,  44  Okl.  76,  143  Pac.  845,  in 
passing  on  this  question  held  as  follows: 

"Such  contracts  are  not  positively  illegal  in 
any  particular,  but  are  negatively  invalid,  al- 
though only  as  against  one  who  has  not  sub- 
scribed a  nnte  or  memorandum  thereof  in  writ- 
ing, and  only  to  the  limited  extent  that  no  en- 
forceable demand  against  him  can  be  predicated 
thereon  in  the  absence  of  at  least  his  tacit  con- 
sent, as  &]/  waiver  of  that  point,  in  the  action  or 
of  an  equitable  estoppel  to  deny  liability." 
(Italics  ours.) 

Defendant  did  not  demur  to  the  i>etition 
of  plaintiff  on  the  ground  that  the  contract 
was  within  the  statute  or  on  any  other 
ground.  He  did  not  plead  the  statute  of 
frauds  in  his  answer.  He  did  not  object  to 
the  introduction  of  evidence  under  the  peti- 
tion of  the  plaintiff  on  the  ground  tliat  no 
cause  of  action  was  stated,  or  on  the  ground 
that  the  contract  was  within  the  statute  of 
frauds.  He  did  not  object  to  the  testimony 
of  plaintiff   when  testifying  iegarding  the 


verbal  contract,  nor  move  to  strike  the  same 
out  on  any  ground  or  for  any  reason.  After 
the  evidence  was  all  in  and  established,  as 
now  claimed,  by  defendant,  that  the  con- 
tract was  within  the  statute,  he  did  not  de- 
mur thereto  or  move  the  court  for  a  directed 
verdict.  He  requested  no  instructions  on  any 
ground,  and  took  no  exceptions  to  the  in- 
structions given  by  the  court,  whidi  pre- 
sented to  the  Jury  but  the  one  question,  and 
that  was  whether  or  not  the  plaintiff  entered 
into  the  contract  alleged.  And  he  did  not 
even  raise  the  question  in  his  motion  for  a 
new  trial.  That  all  this  constituted  a  plain 
waiver  of  the  statute  and  the  rights,  if  any, 
he  had  thereunder,  we  think,  is  plain.  The 
Supreme  Court  of  South  Dakota  passed  on 
this  question  in  the  case  of  Prior  v.  Sanborn 
County,  12  S.  D.  86,  80  N.  W.  169,  wherein 
it  held: 

"Failure  to  urge  an  objection  that  a  contract 
is  within  the  statute  of  frauds,  in  the  trial  court, 
is  a  waiver  thereof." 

Defendant,  as  the  record  affirmatively 
shows,  at  no  time  and  in  no  manner  even  at- 
tempted to  raise  the  question  of  the  statute 
of  frauds  in  the  trial  court,  and  he  therefore 
brought  himself  squarely  wlthjn  the  rule 
laid  down  by  this  court  In  the  Altoona  Port- 
land Cement  Co.  Case,  supra.  Not  liaving 
raised  this  question  in  the  trial  coart,  be 
cannot  raise  it  for  the  first  time  in  thia 
court.  That  a  party  cannot,  for  the  first 
time  on  appeal,  raise  the  question  that  the 
contract  sued  on  is  within  the  statute  of 
frauds  we  think  is  settled  by  all  the  authori- 
ties. The  general  rule  in  this  regard  Is  laid 
down  in  2  Cyc.  665,  as  follows: 

"An  objection  to  the  validity  of  a  contract  or 
instrument  must  be  made  in  the  court  below,  and 
cannot  be  urged  for  the  first  time  on  appeal. 
*  •  *  Thus  it  cannot  be  first  objected  to  that 
a  contract  is  void  under  the  Sunday  laws ;  that 
a  contract  or  deed  is  tainted  with  fraud  or  nso- 
rv;  that  it  is  champertous;  that  it  is  void  under 
the  statute  of  frauds.    •    •    • " 

The  Supreme  Conrt  of  the  state  of  Illinois 
passed  on  this  question  In  the  case  of  HU^ 
ley  V.  Hetsger,  187  111.  237.  68  N.  B.  407.  as 
follows: 

"The  objection  that  defendant  was  sued  on  u 
oral  promise  to  answer  for  the  debt  of  another, 
which  has  not  been  raised  by  the  pleadings,  nor 
by  objections  to  evidence,  nor  by  exceptions  to 
the  instructions,  cannot  be  taken  advantage  of 
for  the  first  time  on  appeah" 

The  Supreme  Court  of  South  Dakota  up- 
held the  same  rule  In  the  case  of  Prior  r. 
Sanborn  County,  12  &  D.  86,  80  N.  W.  IQB. 
as  follows: 

"Whether  the  foregoing  record  is  sufficient  to 
take  the  agreement  out  of  the  statute  need  not 
be  determined,  because  the  failure  to  raise  tb« 
point  in  the  tried  court  constitutes  a  waiver,  and 
It  is  now  too  late  to  urge  the  objection  for  the 
first  time." 

The  Supreme  Court  of  Iowa  also  followed 
this  rule  in  the  case  of  Holt  v.  Brown,  83 
Iowa,  319,  19  N.  W.  235,  from  which 
quote  as  follows: 
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"Where  the  Btatfita  of  frandB  Is  not  pleaded, 
nor  objection  made  to  evidence  on  the  trial,  be- 
cause the  contract  was  within  the  statute,  bat 
the  objection  is  first  made  in  the  argument  of 
coansel  on  appeal,  it  comes  too  late." 

In  the  caae  of  Lydlg  t.  Braman,  177  Mass. 
212,  68  N.  E.  696,  the  Supreme  Court  of  Mas- 
sachusetts held  as  follows: 

"A  defense  of  the  statute  of  firaads  on  a  con- 
tract sned  on  is  not  available  on  appeal,  wher* 
It  is  not  raised  on  the  trial." 

The  Court  of  Appeals  of  Missouri  passed 
on.  this  questloa  in  the  case  of  Walker  t. 
Cooper,  97  Mo.  App.  441,  71  S.  W.  370,  as  fol- 
lows: 

"The  statute  of  frauds  cannot  be  invoked  as  a 
defense  to  an  action  on  a  contract  for  the  first 
time  on  appeaL" 

'  In  the  case  of  International  Harvester  Coi, 
y.  Campbell,  43  Tex.  Cly.  App.  421,  96  S.  W. 
93,  the  court  held: 

"The  statute  of  frauds  cannot  be,  tor  the  first 
thne,  invoked  on  appeaL" 

The  Supreme  Court  of  Vermont,  In  the  caae 
of  Sartwell  v.  Sowles,  72  Vt.  270,  48  AU.  11, 
82  Am.  St  B^.  948,  upheld  this  same  role  as 
follows: 

"A  defense  that  a  contract  was  within  the  stat- 
ute of  frauds  could  not  be  set  up  on  appeal 
where  appellants  had  allowed  the  same  to  be  es- 
tablished on  the  trial  by  parol  evidence  without 
objection." 

The  Court  of  Appeals  of  Mew  York  passed 
on  this  question  In  the  case  of  Throop  Grain 
Cleaner  Oo.  y.  Smith,  110  N.  Y.  88.  17  N.  B. 
671,  wherein  It  was  held: 

"The  question  whether  an  assignment  of  a  debt 
is  valid  ander  the  statute  of  frauds  cannot  be 
raised  on  appeal  where  an  exception  is  not  taken 
below." 

Other  courts  have  held: 

"The  defense  of  the  statute  of  frauds  la  waived, 
if  not  pleaded."  Hogan  v.  Easterday,  58  IIL 
App.  45;  Van  Duyne  v.  Vreeland,  12  N.  J.  Eq. 
(1  Beasl.)  142. 

"Failure  to  plead  the  statute  of  frauds  in  an 
action  on  a  verbal  contract  is  a  waiver  of  that 
defense."    Carpenter  v.  Davis,  72  111.  14. 

"By  placing  a  defense  on  other  grounds,  and 
failure  to  plead  the  statute,  a  par^  waives  the 
defense  ^at  the  contract  sued  on  is  within  the 
statute  of  frauds."  Flaucan  y.  Kendig,  100 
111.  108. 

"Where,  in  an  action  by  the  vendor  for  the 
price,  the  ptirchaser  did  not  seek  to  avoid  the 
sale  as  being  in  parol,  bnt  sought  to  have  the 
lands  purchased,  secured  by  a  good  deed,- and  it 
was  proper  to  consider  the  case  as  if  the  contract 
of  sale  had  been  in  writing."  Richardson  v. 
Milner,  5  Ky.  Law  Rep.  118. 

"Where  the  defendant,  in  his  answer,  admits 
substantially  the  contract  set  out  in  his  petition, 
but  alleges  that  the  plaintiff  has  violated  its  pro- 
visions, and  there  is  no  plea  of  the  statute  of 
frauds,  the  statute  will  be  considered  as  waived." 
Connor  v.  Hingtgen,  19  Neb.  472,  27  N.  W.  443. 

"Where  the  defendant  admits  the  contract  de- 
clared upon  and  does  not  plead  the  statute  of 
frauds,  or  insist  on  it  in  his  answer  he  will  be 
deemed  to  have  renounced  the  benefit  of  it" 
Duffy  V.  O'Donovan,  46  N.  Y.  223. 

"An  objection  that  a  contract  was  void  under 
the  statute,  not  taken  in  the  complaint  and  rais- 
ed for  the  first  time  in  the  requests  for  finding, 
comes  too  late."  Porter  y.  Wormser,  94  N.  Y. 
481. 

"A.  defendant  can  wahrt  the  immunity  granted 


him  by  the  statntd  of  frauds,  and  unless  he  seta 
up  the  defense,  or  in  some  way  csilla  it  to  the  at- 
tention of  the  court  the  court  is  not  required  to 
interpose  it"    League  v.  Davis,  53  Tex.  9. 

"The  statute  of  frauds  is  waived,  unless  plead- 
ed."   Howe  V.  Chesley,  56  Vt  727. 

Century  Digest  topic  "Frauds,  Statute  of," 
I  866. 

"The  privilege  is  personal,  and  cannot  be  made 
available  by  a  third  person,  a  stranger  to  the 
contract  and  it  may  be  waived,  and  is  regarded 
as  waived,  unless  the  party  avails  himself  of  it 
either  by  his  pleadings,  or  under  the  general  is- 
sue, where  advantage  may  be  taken  of  It  with- 
out a  special  plea.  •  •  •  o^e  courts,  of 
course,  take  judicial  notice  of  the  statute,  but 
they  will  not  take  Judicial  notice  that  a  given 
contract  is  void  because  not  In  writing.  The 
party  must  allege  and  prove  such  ground  of  de- 
fense."   Wood  on  Statute  of  Frauds,  |  277. 

In  McCoy  v.  WtUiams,  6  IIL  684,  the  court ' 
held  that  the  plea  of  the  statute  of  frauds  Is 
a  personal  privilege,  which  the  party  may 
waive;   anotiier  cannot  plead  It  for  bim,  or 
compel  lilm  to  plead  it 

In  Vermont,  If  a  plea  avers  that  the  prom- 
ise sued  on  was  a  promise  to  pay  the  debt  of 
another,  to  wit  B.,  a  replication  that  the 
promise  was  not  a  promise  to  pay  the  debt  of 
said  B.  is  good,-  and  the  defense  of  the  stat- 
ute may  be  shown  under  the  general  issue, 
or  pleaded  specially.  Hotchklss  v.  Ladd,  36 
Vt  593,  86  Am.  Dec.  679. 

In  Illinois  the  statute  must  be  pleaded,  if 
It  is  to  be  relied  upon  by  the  defendant.  He 
cannot  set  it  up,  for  the  first  time,  in  an  in- 
struction.   Warren  v.  Dickson,  27  IIL  116. 

So  in  Alabama,  the  defense  arising  under 
the  statute  must  be  pleaded ;  and,  if  waived, 
and  the  contract  is  admitted  or  established 
by  proof,  it  will  be  enforced.  Patterson  y. 
Ware,  10  Ala.  444. 

In  New  Jersey  the  statute  must  be  relied 
on;  that  Is,  the  party  must  either  plead  it 
specially  or  urge  it  as  a  ground  of  defense. 
Thus,  a  defendant  may  Insist  upon  the  bene- 
fit of  the  statute  of  frauds,  although  he  ad- 
mits the  parol  agreement;  but  if  he  does  not 
insist  upon  the  statute,  he  is  not  entitled  to 
its  benefit  Ashmore  y.  Evans,  11  N.  J.  Bq. 
161. 

We  are  of  the  opinion  that  the  correct  rule 
as  to  properly  raising  the  question  of  the 
statute  of  frauds  by  the  defendant  In  this 
Jurisdiction  Is  that  when  the  defendant  de- 
nies in  his  answer  the  making  of  the  contract 
up(m  which  the  action  is  brought,  he  may 
then  avail  himself  of  the  defense  that  the 
agreement  was  invalid  under  the  statute  of 
frauds,  but  where  the  defendant  admits  the 
making  of  the  contract  sued  on  in  the  peti- 
tion. In  his  answer,  he  must  then  specially 
and  specifically  set  up  and  plead  the  statute 
of  frauds  in  his  answer,  or  he  will  be  held 
thereby  to  have  waived  it.  Under  a  general 
denial  the  defendant  raises  the  issue  that  he 
did  not  make  the  contract  sued  upon  as  set 
forth  by  the  plaintiff  in  his  petition,  and  the 
Issue  that  the  same,  if  made,  is  Invalid  under 
the  statute  of  frauds. 

"Generally  anything  going  to  show  that  the 
of  action  sued  upon  never,  existed,  tf 
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whidi  merdj  diaprovea  what  plalntlfl  alleges, 
may  be  given  in  evidence  under  a  general  de- 
nial._  The  defendant  may  give  evidence  contro- 
verting any  facia  necessary  to  be  esUblished 
by  plaintiff,  bnt  not  to  disprove  a  defeiuse  found- 
ed on  new  matter.  Evidence  to  disprove  -whol- 
ly or  in  part  any  fact  which  plaintiff  must  es- 
tablish to  show  a  cause  of  action  may  be  given 
in  evidence  under  a  general  denial.  Under  our 
system  of  practice,  and  under  every  rational, 
logical  system  of  pleading,  the  defendant  must, 
under  a  general  denial,  be  permitted  to  contro- 
vert by  evidence  everything  which  the  plaintifE 
is  bound,  in  the  first  instance,  to  prove  to  make 
out  his  cause  of  action."  Svans  v.  Williama, 
60  Barb.  (N.  YO  346 ;  Greenfield  v.  Mass.  Mut 
li.  I.  Co.,  47  N.  Y.  430 ;  Andrews  v.  Bond,  16 
Barb.  (N.  Y.)  633 ;  Weaver  v.  Barden,  40  N.  Y. 
286 ;  O'Brien  v.  McCaun,  58  N.  Y.  878 ;  Griffin 
V.  Long  Island  R.  E.  Co.,  101  N.  Y.  848,  4  N. 
.  B.  740. 

The  defendant  quotes  from  and  cites  tbe 
following  antborities  In  his  reply  brief  filed 
herein  Jtily  7,  1916:  Altoona  Portland  Ce- 
ment Co.  V.  Burbafik,  44  Okl.  76,  143  Pac. 
845 ;  Feeney  r.  Howard,  79  Cal.  525,  21  Pac. 
984,  4  li.  B.  A.  826,  12  Am.  St.  Rep.  162; 
Hotcbklss  V.  Ladd,  36  Vt  593,  86  Am.  Dec. 
679;  Wynn  v.  Garland,  19  Ark.  23,  68  Am. 
Dec.  191;  Talbot  v.  Bowen,  1  A.  K.  Marsh. 
(Ky.)  436,  10  Am.  Dec.  747;  WiUiams-Hay- 
wood  Shoo  Co.  T.  Brooks  et  al.,  9  Wyo.  424, 
64  Pac.  343;  Fontaine  r.  Bush,  40  Minn. 
141,  41  N.  W.  465. 12  Am.  St.  Rep.  722;  Lnton 
V.  Badham,  127  N.  C.  96,  37  S.  E.  143,  63  L. 
B.  A.  837,  80  Am.  St.  Rep.  783 ;  Wlswell  v. 
Tefft,  5  Kan.  263— to  show  that  tbe  statute 
of  frauds  may  be  raised  under  a  general  de- 
nial. To  this  proposition  we  have  acceded 
and  do  now  accede.  "But  one  thing  lackest 
thou  yet."  Tbe  defendant,  having  thus  rais- 
ed said  issue  by  his  general  denial,  which  at 
the  same  time  raises  the  other  Issue  denying 
the  making  of  the  contract  sued  upon,  must, 
in  some  manner,  someway,  somehow,  and  by 
some  means,  go  further  and  challenge  the 
attention  of  tbe  trial  court  to  tbe  issue  of 
the  statute  of  frauds,  and  insist  and  rely 
upon  it  as  a  defense  In  tbe  trial  court.  He 
will  not  be  permitted  by  some  legerdemain 
to  keep  this  issue,  so  raised  by  blm,  snugly 
snuggled  away  somewhere  in  the  mental 
catacombs  of  silence  and  obscurity.  Jealously 
keeping  and  guarding  it  from  tbe  sight  and 
attention  of  the  trial  court  from  tbe  lncei>- 
tlon  of  tbe  cause  to  its  uttermost  close,  and 
then  for  tbe  first  time  spring  it  on  this  court, 
Minerva-like,  and  press  it  for  tbe  first  time, 
and  as  tbe  sole,  single,  and  only  issue  In  his 
brief  here. 

We  have  carefully  examined  each  of  tbe 
cases  dted  by  defendant  in  his  reply  brief, 
as  set  out  herein,  supra,  and  find  that  in  each 
and  all,  save  and  except  perhaps,  Wlswell  v. 
Tefft,  supra.  It  Is  plainly  to  be  seen  that  un- 
der tbe  general  denial,  the  defendant  in  some 
manner  brought  the  attention  of  the  trial 
court  specifically  to  the  issue  raised  of  the 
statute  of  frauds.  In  Wlswell  v.  Tefft,  supra, 
equal  comfort  can  be  found  that  it  was  or 
that  It  was  not  drawn  to  the  attention  of  the 
trial  court    In  the  case  of  Alto<Hia  Portland 


Oemoit  Oo.  y.  Bnrbank  et  aL,  snpia,  THuidka, 

0.,  speaking  for  this  court  said: 

"The  defendant,  as  seller,  is  not  bound  by  a 
merely  oral  acceptance  of  plaintiff's'  order  for 
500  barrels  of  cement  at  $1.17  per  barrel,  nor 
liable  for  damages  for  failure  to  deliver  tbe 
same,  as  such  a  contract  is  invalid  under  sec- 
tion 847,  St.  Okl.  1890  (section  941,  Rev.  Laws 
1910).  '  •  *  The  plaintiffs'  bill  of  particn- 
lars,  demanding  |190.60  as,  in  effect,  'the  ex- 
cess •  •  •  of  the  value  of  the  proper^  to 
the  buyer  over  the  amount  which  would  mt« 
been  due  to  the  seller  under  the  contract  if  it 
had  been  fulfilled'  (quoting  section  2627,  St 
Okl.  1890;  section  2860,  Rev.  Lews  1910)  and 
disclosing  that  defendant  had  not  directly  nor 
by  agent  subscribed  anjr  pote  or  memorandum 
of  the  contract  In  writmg,  as  required  by  sec- 
tion 847  (section  941),  cited  supra,  stated  no 
cause  of  action.  See  cases  cited  supra.  Al- 
though our  statute  renders  such  contracts  in- 
valid only  in  the  qualified  sense  stated  in 
Schechinger  v.  Gault  et  al.,  35  OkL  416,  180 
Pac.  305  [Ann.  Cas.  1914D,  4C8],  we  think 
they  are  so  far  invalid,  as  held  in  Jones  v.  Pet- 
tigrew,  25  8.  D.  432,  127  N.  W.  538,  under  a 
statute  in  the  same  form  and  derived  from  the 
same  source  (the  territory  of  Dakota),  that  it 
is  unnecessary  for  defendant  to  kpeciaUy  plead 
the  statute.  Such  contracts  are  not  p^tively 
illegal  in  any  particular,  but  are  negatively  in- 
valid, although  only  as  against  one  who  has  not 
subscribed  a  note  or  memorandum  thereof  in 
writing,  and  only  to  the  limited  extent  that  no 
enforceable  demand  against  him  can  be  predi- 
cated thereon  in  the  absence  of  at  least  his  tacit 
consent,  as  by  waiver  of  that  point,  in  the  ac- 
tion or  of  an  equitable  estoppel  to  deny  liabil- 
ity. And,  where  there  la  at  least  a  general  de- 
nial, as  here,  the  court  should,  upon  a  motion 
therefor,  as  was  made  in  this  case,  direct  a  ver- 
dict for  the  defendant  Such  a  bill  of  particu- 
lars was  subject  to  demurrer;  but  even  if  there 
was  a  failure  to  demur,  this  would  not  consti- 
tnter  a  waiver  of  the  invalidating  effect  of  the 
statnte  of  frauds,  as  the  contract  itself  Is  in- 
valid in  respect  to  plaintiffs'  demand ;  and  notlt- 
ing  less  than  the  tacit  consent  of  uie  defend- 
ant that  it  be  treated  as  valid  or  its  estoppel 
to  deny  its  validitv,  as  by  failing  both  to  demur 
and  to  deny  its  alleged  valid  effect  or  by  some 
other  act  or  omission  implying  such  consent  or 
showing  such  estoppel,  could  be  re^rarded  aa  pre- 
cluding it  from  asserting  its  invalidity  at  any 
time  prior  to  the  final  submiraion  of  the  case 
to  the  jury.  See  Jones  v.  Pettigrew,  supra. 
There  is  a  contrariety  of  views,  however,  ujmn 
the  question  of  proper  defensive  pleading  in 
such  cases,  as  will  be  seen  from  an  examination 
of  20  Cyc.  312-314 ;  Owen  v.  Riddle,  81  N.  J. 
Law,  546,  79  Atl.  886,  Ann.  Cas.  1912D.  45, 
with  the  extensive  notes  thereto.  Further, 
it  will  be  presumed  that  defendant's  pleadings, 
being  oral,  were  sufficient  to  present  the  ques- 
tion of  the  validity  of  the  contract  under  the 
statute  of  frauds  as  a  partial  and  legally  nec- 
essary explanation  of  the  action  of  the  trial 
court  in  submitting  to  the  jury  the  question 
as  to  whether  the  contract  was  valid  not- 
withstanding the  statute  of  frauds,  upon  the 
ground  that  the  amount  involved  was  under  $50, 
which  was  contrary  to  all  the  evidence,  or  upon 
the  ground  that  some  note  or  memorandum  of 
the  contract  in  writing  had  been  signed  by  tbe 
defendant  or  its  agent,  of  which  there  was  no 
evidence,  although  this  does  not  explain  why 
this  question  was  so  submitted  in  the  absence 
of  any  issue  of  fact  made  by  the  evidence  in 
this  regard." 

We  have  also  gone  to  the  trouble  of  obtain- 
ing from  the  clerk's  office  tbe  original  caae- 
made  or  record  in  this  case,  and  tbe  same 
lies  before  us.    We  find  from  It:  That  tb« 
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plaintiffs  originated  thla  action  by  filing  tbe 
following  Mil  of  particniars  in  the  Joatice 
conrt,  before  M.  D.  Asber,  Justice  of  tbe 
Peace,  In  and  for  the  dty  of  EMd  township: 
"Oomes  now  C.  J.  Bnrbank  and  G.  F.  Hdlmes, 
plaintiffs  In  the  above  entitled  cause,  and  for 
cause  of  action  against  the  defendant  allege: 
That  on  or  about  the  30th  day  of  October,  1909, 
the  plaintiffs  and  the  defendant  entered  into  an 
agreement,  upon  a  statement  or  memoranda  in 
writing,  signed  by  plaintiff,  whereby  the  de- 
fendant sold  and  agreed  to  deliver  to  the  plain- 
tiffs 500  barrels  of  cement  at  the  agreed  price 
of  $1.17  per  barrel.  Said  cement  to  be  deliver- 
ed to  the  plaintiffs,  at  any  time,  upon  ten  days' 
notice.  Plaintiffs  state  that  on  or  about  the 
25th  day  of  October  1909,  they  gave  notice  to 
the  defendants,  that  said  cement  wonld  be  need- 
ed, and  delivery,  at  Enid,  was  demanded  on  8th 
day  of  November,  1900,  as  provided  for  in  sai^ 
agreement.  Plaintiffs  further  state  that  they 
repeatedly,  and  at  various  timea  made  inquiry 
about  said  cement,  and  that  said  cement  was 
not  delivered  within  the  ten  days,  after  notice 
given,  as  aforesaid,  and  that  said  cement  has 
never  been  delivered,  according  to  the  agree- 
ment, by  the  defendant  to  the  i^Iaintiffs,  at  Bnid, 
Okl.,  to  the  damage,  to  the  plaintiffs  in  the  sum 
of  ilWJOO.  Wherefore  plaintiffs  pray  judg- 
ment against  the  defendant,  in  the  sum  of  $199.- 
50,  together  with  the  costs  of  this  action." 

That  this  bin  of  particniars  was  after- 
wards, and  on  the  17th  day  of  rebmary,  1910, 
filed  In  the  office  of  tbe  clerk  of  tbe  connty 
court  of  Garfield  county,  Okl.  That  after- 
wards said  cause  came  on  regularly  for  trial 
in  said  county  court,  whereupon  the  follow- 
ing Journal  entry  was  entered  of  record: 

"On  this  3d  day  of  September,  1910,  the  same 
being  one  of  the  days  of  the  regular  August, 
1910,  term  of  this  court,  the  above-entitled  ac- 
tion came  on  to  be  heard  upon  the  pleadings 
and  the  evidence,  and,  a  jury  being  waived,  was 
submitted  to  the  court,  Swigert  &  Wedgewood 
appearing  for  the  plaintiffs,  and  Kruse  &  Hills 
for  the  defendaot  After  tbe  plaintiff,  0.  J. 
Burbank,  had  been  sworn  and  some  testimony 
elicited  from  him  on  part  of  the  plalntilTs,  the 
plaintiffs  made  application  for  a  continuance, 
in  order  to  enable  them  to  serve  notice  upon  the 
defendant  to  produce  in  court,  that  the  same 
might  be  used  in  evidence,  the  order  or  mem- 
oranda in  writing,  claimed  by  the  plaintiffs  to 
have  been  delivered  to  the  defendant,  for  the 
cement  mentioned  in  plaintiff's  bUl  of  particu- 
lars, the  defendant  having  objected  to  the  pro- 
duction thereof  without  notice  as  required  by 
law,  upon  request  of  the  plaintiffs,  and  object- 
ed to  the  introdaction  of  parol  evidence  to  show 
the  contents  thereof ;  and  the  court,  after  care- 
fnlly  considering  said  application,  finds  that 
the  same  ought  to  be  granted,  upon  condition 
that  the  plaintiffs  pay  all  court  costs  to  this 
date;  and.  the  plaintiffs  having  agreed  to  said 
terms,  it  is  ordered  by  the  court  that  this  ac- 
tion be,  and  tbe  same  hereby  is,  continued  to 
the  next  regular  term  of  this  court,  and  it  is 
fnrther  ordered  that  the  plaintiffs  pay  all  court 
costs  herein  to  and  including  this  term  of  court. 
To  all  of  which  the  defendant  excepts,  and  ex- 
ception is  hereby  given  it. 

''By  the  Court: 

"[Signed]    James  B.  CuUison,  Judge. 

"O.  K.  Swigert  &  Wedgewood,  Attys.  for 
Plaintiffs.    Kruse  &  Hills,  for  Deft" 

That  thereafter,  and  on  January  10,  1911, 
plaintiffs  served  upon  tbe  defendant  notice 
to  produce  certain  papers  as  follows: 

"The  defendant  Is  hereby  notified  to  produce 
and  have  the  samf  present  tiiat  they  may  be 


«se<l  in  evidence  upon  trial  of  the  above-entitled 
action,  in  the  connty  court  of  Garfield  county, 
Okl.,  wherein  said  action  is  now  pending,  on 
the  hearing  and  trial  thereof,  an  order  or  mem- 
oranda, in  writing,  claimed  by  the  plaintiffs  to 
have  been  fnmished  and  deuvered  to  the  de- 
fendant, through  Park  Cole,  its  agent  at  Enid, 
Okl.,  for  the  cement,  which  is  mentioned  in  the 
plaintiffs'  bill  of  particulars,  and  also  an  order 
for  cement,  which  was  offered  and  used  in  evi- 
dence on  part  of  the  defendant,  in  the  trial  of 
this  said  action,  in  justice  court  of  Garfield 
county,  Okl. 

"Dated  January  10, 1911.  Swigert  &  Wedge- 
wood,  Attys.  for  Plaintiffis. 

"We  hereby  acknowledge  service  and  the  re- 
ceipt of  a  copy  of  the  above  and  foregoing  no- 
tice, this  10th  day  of  January,  1911.  Carl 
Kruse,  Atty.  for  Defendant." 

That  afterwards  and  upon  the  trial  of 
said  cause  in  said  county  court  on  the  28th 
day  of  February,  1911,  before  the  court  and 
a  Jury  of  six  men,  tbe  plaintiff,  0.  J.  Bur- 
bank,  was  called  to  the  stand,  and  testified 
In  bebalf  of  tbe  plaintiffs.  Over  objections 
and  exceptions,  multifarious  and  multitudi- 
nous, be  testified  that  be  bad  given  to  one 
Park  D.  Cole,  as  agent  for  defendant  com- 
pany, an  order  for  the  cement  in  question, 
and  that  a  memorandum  in  writing  was  made 
of  said  order,  and  signed  by  said  Cole  on 
behalf  of  said  defendant  company,  and  tbe 
same  was  delivered  to  said  Cole  by  plaintiff. 
Tbe  price  of  said  cement  so  purchased  ex- 
ceeded $50.  Tbe  plaintiffs  rested  their  case 
with  the  testimony  of  this  single  witness. 
Whereupon  tbe  defendant  company  inter- 
posed the  following  demurrer  to  the  evidence 
of  plaintiffs: 

"At  this  time  the  defendant  demurs  to  the 
evidence  introduced  by  the  plaintiff,  and  asks 
the  court  to  direct  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant  and  dismiss  the 
plaintiff's  cause  of  action,  for  the  following 
reasons,  to  wit: 

"First.  Because  the  testimony  does  not  show 
any  causk  of  action  in  favor  of  die  {daintlff 
and  against  the  defendant. 

"Second.  Because  the  plaintiff  has  wholly 
neglected  to  establish  any  contract  with  the  de- 
fendant. 

"Third.  For  the  reason  that  In  the  bill  of 
particniars  filed  in  this  case  the  allegation  Is 
that  the  plaintiff  entered  into  a  verbal  con- 
tract with  the  defendant  and  that  the  testi- 
mony shows  that  no  srich  contract  was  entered 
Into  between  the  plaintiff  and  defendant. 

"Fourth.  For  the  further  reason  that  plain- 
tiff has  wholly  failed  to  show  that  Park  D. 
Cole,  who  took  the  order,  was  the.  agent  of  the 
defendant,  or  had  any  authority  from  the  de- 
fendant to  represent  the  defendant  as  such 
agent. 

"By  the  Court:  Por  that  reason  the  demur- 
rer will  be  overruled,  and  the  request  for  a  per- 
emptory instruction  will  be  overruled,  and  ex- 
ception noted." 

Thereupon  tbe  defendant  company  Intro- 
duced J.  J.  Heifer,  who  y-dept  himself  as 
a  "usually  recognized  salesman"  oC  snid 
defendant  company ;  said  he  knew  one  Park 
D.  Cole;  said  be  had  a  contract  with  the 
company  for  the  output  of  this  mill,  and 
that  he  employed  all  the  salesmen,  and  that 
he  checked  all  sales  and  all  shipments,  and 
that  everything  pertaining  to  tbe  sales  de- 
partment came  through  bis  bands;,  that  atj 
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the  time  this  memorandum  was  signed  by 
the  said  Park  D.  Cole,  he,  the  said  Cole,  was 
no  agent  of  said  company;  denied  the  agen- 
cy of  Cole,  and  denied  that  the  company  was 
bound  by  said  memorandum  of  agreement. 
The  defendant  rested  Its  case  on  the  testi- 
mony alone  of  this  witness,  J.  J.  Heifer. 
The  court  then  charged  the  Jury  In  Instruc- 
tion No.  1,  as  follows: 

"Gentlemen  of  the  jury,  you  are  instmeted 
that  this  U  a  case  wherein  C.  J.  Burbank 
and  C.  F.  Holmes,  partners,  plaintiffs,  sued  the 
Altoona  Portland  Cement  Company,  defendants, 
upon  tbi  following  cause  of  action:  That  on 
or  about  the  SOth  day  of  October,  1909,  the 
plaintifb  and  the  defendant  entered  into  an 
agreement  upon  a  statement  or  memoranda  in 
writing  signed  by  plaintiff,  whereby  the  de- 
fendant sold  and  agreed  to  deliver  to  the  plain- 
tiff 500  barrels  of  cement  at  the  agreed  price 
of  $1.17  per  barrel,  said  cement  to  be  delivered 
to  the  plaintiff  at  any  time  upon  ten  days'"  no- 
tice. Tliat  plaintiffs  further  allege  that  on  or 
about  the  25th  day  of  October,  1009,  they  gave 
notice  to  the  defendant  that  said  cement  would 
be  needed  on  the  8th  day  of  November,  1909, 
as  provided  for  in  said  agreement.  Plaintiffs 
further  allege  that  they  repeatedly  and  at 
various  times  made  inquiry  about  said  cement 
from  the  said  defendant,  and  that  said  cement 
was  not  delivered  to  the  plaintiff  within  the 
ten  days  after  notice  was  given,  as  aforesaid, 
and  that  said  cement  has  never  been  delivered 
according  to  the  agreement  by  the  defendant  to 
the  plaintiffs  at  Enid,  Okl.,  and  that  by  reason 
of  said  defendant  failing  to  deliver  said  cement 
the  said  plaintiffs  have  been  damaged  in  the 
sum  of  $190.50.  To  all  of  which  the  defend- 
ant herein  has  filed  herein  its  general  denial, 
denying  that  the  said  defendant  ever  entered 
into  any  contract  of  any  kind  whatever,  either 
directly  or  indirectly  with  the  plaintiff.  Which 
puts  into  issue  every  material  allegation  in  the 
plaintiff's  petition,  filed  herein  and  in  order 
for  the  plaintiff  to  recover,  the  burden  of  proof 
is  upon  the  plaintiff,  and  they  must  prove  every 
material  allegation  in  their  petition  by  a  pre- 
ponderance of  the  evidence,  and  unless  the 
plaintiffs  so  prove  the  material  allegations  in 
their  petidon  by  a  preponderance  of  the  evi- 
dence, your  verdict  should  be  for  the  defend- 
ant" 

And  In  instruction  No.  3,  as  follows: 
"The  jury  are  instructed  that  under  the  law 
of  the  state  of  Oklahoma  a  contract  la  invalid 
unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing  and  subscribed  by  the 
party  to  be  charged,  tlmt  is,  the  defendant,  or 
by  his  agent,  where  the  same  is  for  an  agree- 
ment for  the  sale  of  goods,  chattels,  or  things 
in  action  such  as  is  involved  in  this  case  at  a 
price  not  less  than  $50,  and  in  this  connection 
you  are  instructed  that,  if  you  find  from  a  fair 
preponderance  of  the  evidence  in  this  case  that 
tlie  amount  attempted  to  be  charged  against 
the  defendant  is  more  than  $50,  and  that  the 
defendant  or  its  agent  did  not  subscribe  a  mem- 
orandum in  writing,  your  verdict  should  be  for 
the  defendant." 

This  Instruction,  the  court's  instruction 
No.  3,  supra,  was  clearly  prepared  and  asked 
by  the  defendant  for  the  following  reasons: 
The  court  gave  16  instructions,  1  to  16,  in- 
clusive, marked  by  numerals  at  the  bottom  of 
each.  Instruction  No.  1  has  no  number  or 
other  notation  at  the  top,  and  was  clearly 
prepared  and  given  strictly  by  the  court.  In- 
struction numbered  2  at  bottom  is  designated 
at  top  with  style  of  coort,  style  of  cause, 


"Instruction  No.  4,  requested  by  PlfTs.,"  and 
begins  with,  "Gentlemen  of  the  Jury."    It 
Is  marked  at  bottom,  "Given,  objected  to  by 
Deft,  objection  overruled,  exception  noted. 
Wlnfleld   Scott,    Co.   Judge."     The   same  Is 
true  as  to  Instruction  10  as  numbered  by 
the  court,  except  It  Is  marked  at  top,  "In- 
struction No.  3,  requested  by  the  plaintifls." 
The  same  Is  true  as  to  Instruction  No.  11,  as 
numbered  by  the  court,  except  it  ia  marked 
at  top,  "Instruction  No.  2,  requested  by  plahi- 
tur."     The  same  la  true  as  to  InatructicHi 
numbered  12  by  the  court,  excQ>t  It  is  mark- 
ed at  top,  "Instruction  No.  1,  requested  by 
the  plalntlir."     Instruction  numbered  3  by 
the  court,   and  marked  at  hottom,   "Given. 
Wlnfleld   Scott,   Co.  Judge"— is  marked  at 
top,  "Instruction  No.  8."     This  is  true  of 
court's  No,  4,  except  marked  at  top,  "Instru^ 
tion  No.  2."    The  same  is  true  of  court's  No. 
6,  except  marked  at  top,  "Instruction  No.  7." 
The  same  Is  true  of  cotttt's  No.  6,  except 
marked   at  top,   "Instruction   No.   6."     The 
same  la  true  as  to  court's  No.  7,  except  marl- 
ed at  top,  "Instruction  No.  6."     The  same 
is  true  as  to  court's  No.  8,  except  marked  at 
top,  "Instruction  No.  4."    The  record  then 
shows  the  exception  on  the  part  of  the  de- 
fendant to  the  court's  refusal  to  give  instn^ 
tions  Nos.  1,  8,  and  10,  asked  for  by  the  de- 
fendant   Thus  it  becomes  manifest  that  the 
plaintiffs  asked  for  four  instructions,  each 
of  which  were  given  by  the  court  and  object- 
ed to  and  excepted  to  by  the  defendant,  and 
that  the  defendant  asked  for  10  Instructions, 
instructions  as  numbered  by  defendant,  2,  3, 
4,  6,  6,  7,  and  8,  being  given  by  the  court 
■with  no  objections  made  nor  exceptions  sav- 
ed by  the  plaintiffs,  and  InstrucUona  as  num- 
bered by  the  defendants  1,  0,  and  10,  refused 
by  the  court  and  excepted  to  by  the  defend- 
ant   The  record  does  not  disclose  any  ex- 
ceptions on  the  part  of  plaintiffs  to  the  re- 
fusal of  the  court  to  give  any  Instructions 
asked  for  by  them.    In  the  instructions  asked 
for  by  both  sides  and  given  by  the  court  the 
question  as  to  agency  and  the  proof  of  same, 
etc.,  are  fully  set  forth  to  the  jury.     The 
remaining  instructions  given  by  the  court  are 
general.     It,   therefore,   needs  no   comment 
from  us.    It  doth  now  most  gloriously  appear 
from  the  face  of  the  record  that  under  his 
general  denial  in  the  trial  court  the  defend- 
ant not  only  raised  the  two  issues  of  not 
having  made  the  contract  and  of  the  ques- 
tion of  the  statutes  of  frauds,  hot  that  it 
most  strenuously,  and  with  a  dogged  and  stub- 
t)orn  persistence  bom  of  despair  to  win  its 
lawsuit,  pounded  said  question,  so  raised,  up- 
on the  attention  of  the  court  and  jury  from 
alpha  to  the  omega  of  the  cause  In  the  court 
below. 

The  case  of  Feeney  v.  Howard,  supra,  is 
quoted  from  by  counsel  for  defendant  most 
extensively,  heavily  underscored  very  fre- 
quenUy,  and  largely  relied  upon  for  the  sus- 
tention of  the  proposition  ttrnt  the  defend- 
ant can  raise  the  issue  of  the  statute  of 
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frauds  nnder  a  general  denlaL  This  case 
lies  before  us.  We  will  call  upon  Hayne,  O., 
to  repeat  for  us  his  words  uttered  by  him  In 
the  statement  of  this  opinion  In  speaking  for 
tbe  Supreme  Court  of  California,  July  1, 
18S9: 

"SiBchael  Feeney,  in  Us  lifetime,  commenced 
the  present  suit  in  bis  own  name  (not  as  ad- 
ministrator) to  liave  it  declared  that  be  was 
entitled  to  said  balance.  On  the  trial,  be  intro- 
duced is  eyidence  the  deeds  above  mentioned, 
and  then  offered  parol  evidence  to  prove  that 
they  were  without  consideration,  and  that  the 
property  was  conveyed  to  Howard  upon  certain 
trusts,  and  was  to  be  reconveyed  on  request 
Howard  objected  on  the  ground  of  the  statute 
of  frauds.  The  parol  evidence  was  admitted 
against  such  objection,  to  which  Howard  ex- 
cited, and  judgment  was  given  for  the  plain- 
tiff, from  which,  and  from  an  order  denymg  a 
motion  for  a  new  trial,  the  appeal  is  taken. 
*  *  *  Unless  the  case  can  be  brought  within 
some  one  of  the  aaceptions  hereinafter  noticed, 
we  think  tliat  it  is  clear  that  the  statute  of 
frauds  is  a  defense  to  the  action,  and  that  the 
parol  evidence  was  improperly  admitted.  If  a 
trust  could  be  raised  in  such  a  way,  what  op- 
eration could  the  statute  of  frauds  ever  have? 
The  authorities  are  overwhelming  to  this  ef- 
fect." 

We  will  next  call  to  tbe  stand,  Dickinson, 
J.,  who  spoke  for  the  Supreme  Court  of 
Minnesota,  In  the  case  of  Louis  Fontaine  and 
Another  t.  H.  T.  Bush  and  Another,  supra: 

"This  action  is  for  the  recovery  of  the  price 
(more  than  $50)  of  a  large  quantity  of  pota- 
toes, alleged  to  have  been  sold  by  the  plaintiffs 
to  tne  defendants  at  an  agreed  price.  The  an- 
swer denied  the  sale.  The  court,  trying  the 
cause  without  a  jury,  found  in  favor  of  the 
defendants,  upon  the  ground  that  the  case  was 
within  the  statute  of  frauds.  The  mere  oral 
agreement  was  void,  under  the  statute,  and 
tbe  denial  of  the  sale  in  the  answer  was  suffi- 
cient to  enable  the  defendants  to  avail  them- 
selves of  that  defense.  Tatge  v.  Tatge,  34 
ilinn.  272,  26  N.  W.  696,  and  26  N.  W.  121. 
The  case  justified  the  finding  of  the  conrt  that 
there  bad  been  no  acceptance  on  the  part  of 
the  defendants  satisfying  the  requirement  of 
the  statute." 

We  will  now  call  upon  Poland,  C.  J.,  to  tell 
OS  again  what  he  said  on  this  question  In 
speaking  for  the  Supreme  Court  of  Vermont 
in  tbe  case  of  Hotchkiss  v.  Ladd,  supra: 

"To  the  plaintiff's  declaration  the  defendant 
pleaded  the  statute  of  limitations  and  the  stat- 
ute of  frauds,  to  both  which  pleas  the  plaintiff 
replied,  and  to  these  replications  Ladd  demur- 
red- The  defendant  Ladd  claims,  not  only  that 
the  plaintiff's  replications  are  insufScient,  but 
that  the  plaintiff's  declaration  is  also  defective, 
BO  as  to  be  reached  by  tbe  demurrer.  Two 
objections  are  made  to  the  declaration;  First, 
that  it  states  no  su£Scient  coasideration  to  sup- 
port the  promise  declared  on;  second,  that  the 
promise  is  within  the  statute  of  frauds.  Wheth- 
er either  of  these  objections  is  well  founded  or 
not  depends  mainly  upon  the  construction  to  be 
giTen  to  the  declaration.  It  is  exceedingly  dif- 
ficult from  the  declaration  to  determine  the 
real  character  of  the  transaction  between  the 
parties,  and  its  allegations  are  nearly  repug- 
nant to  each  other." 

And  lastly  we  will  again  hear  from  Chief 
Justice  Potter,  when  speaking  for  the  Su- 
preme Court  of  Wyoming  in  the  case  of  Wil- 
llanos-Haywood  Shoe  Co.  v.  Brooks,  supra: 

'<As  disclosed  by  the  testimony,  plaintiff,  a 
corporation,  is  engaged  in  the  wholesale  boot 


and  shoe  business  at  Omaha,  Neb.  On  or  about- 
November  1,  1897,  a  traveling  salesman  of  the. 
plaintiff  visited  Sheridan,  where  the  defendant 
firm  conducted  a  mercantile  business,  and  so- 
licited their  order.  The  salesman  testified  that 
Mr.  J.  H.  Ivey  went  with  him  to  the  hotel, 
examined  bis  samples,  and  gave  him  an  order 
for  goods,  which  he,  the  salesman,  put  down 
upon  a  written  statement  or  memorandum,  de- 
scribing the  various  items,  with  the  price  op- 
posite each  item.  When  the  statement  or  order 
was  offered  in  evidence,  the  defendants  made 
the  following  objection:  'Defendants  object  to 
the  admission  of  Exhibit  A,  for  the  reason  that 
the  contract  is  within  the  statute  of  frauds: 
that  the  same  is  a  verbal  statement,  not  signed 
by  the  defendants,  or  either  of  them,  and  in 
no  way  can  bind  th'em,  and  is  void;  and  for 
the  further  reason  that  it  is  incompetent,  irrele- 
vant, and  immaterial.'  The  total  amount  of  the 
order  was  $789.20,  and  the  statement  thereof  so 
offered  in  evidence  was  not  tApxjtd  by  either 
of  the  defendants.  No  other  writing  or  memo- 
randum in  writing  showing  the  order  or  con- 
tract for  the  sale  was  produced.  In  the  fol- 
lowing April  the  plaintiff  shipped  the  goods  by 
rail  to  the  defendants,  but  the  latter  refused 
to  receive  or  accept  them,  and,  in  fact,  did  not 
take  the  goods  from  the  depot,  and  never  did 
accept  them.  Indeed,  upon  the  trial  it  was  ad- 
mitted 'that  the  goods  are  at  the  depot,  and 
that  the  firm  of  J.  H.  Ivey  &  Co.  refused  to 
receive  them  from  the  depot,  and  never  have 
received  tbe  goods  from  the  station  at  Sheridan, 
and  have  never  accepted  them,  and  have  paid 
no  part  of  the  purchase  price.'  The  court  found 
that  neither  Lyman  H.  Brooks  nor  Ida  Ivey 
were  members  of  the  firm  of  J.  H.  Ivey  &  Co., 
but  that  said  Brooks  had  so  held  himself  out 
as  such  a  member  ad  to  be  liable  to  creditors. 
Tbe  court  further  found,  among  other  things, 
that  the  defendants  had  not  received  or  ac- 
cepted the  goods,  nor  paid  any  part  of  the 
purchase  price  thereof;  that  no  written  con- 
tract of  sale  or  purchase,  or  note  or  memo- 
randum thereof,  Imd  been  made  or  executed  by 
the  defendants,  or  either  of  them.  Thereupon 
the  law  was  found  to  be  with  the  defendants, 
and  judgment  was  rendered  accordingly,  and 
against  the  plaintiff  for  costs.  A  motion  for 
new  trial  havmg  been  filed,  it  came  on  for  argu- 
ment, at  which  time,  at  the  request  of  defend- 
ants, they  were  peimitted  to  amend  their  an- 
swer by  adding  thereto  the  defense  of  the  stat- 
ute of  frauds  in  accordance  with  tbe  facts  prov- 
ed, which  was  thereupon  done,  and  tbe  motion 
for  new  trial  overruled.  An  exception  was  duly 
preserved  to  the  ruling,  permitting  the  answer 
to  be  amended,  and  to  the  overruling  of  the 
motion  for  new  triaL" 

This  BufBceth  to  show  that  this  question 
was  directly  brought  to  the  attention  of  the 
trial  court  In  these  cases. 

This  court  has  laid  down  the  same  prin- 
ciple a  number  of  times,  and  that  is  that 
this  court  will  not  pass  upon  questions  not 
raised  or  presented  in  the  trial  court.  One  of 
the  earliest  decisions  on  this  point  is  the 
case  of  Healy  v.  Loofbourrow,  2  Okl.  458, 
37  Pac.  823,  wherein  it  was  held  as  follows: 

"As  a  general  rule,  the  Supreme  Court  of 
this  territory  will  not  consider  for  the  first 
time  on  appeal  questions  not  presented  in  tbe 
cause  in  uie  court  below." 

Later  In  the  case  of  McDonald  r.  Carpen- 
ter, 11  Okl.  115,  65  Pac.  942,  the  territorial 
Supreme  Court  held: 

"The  points  now  contended  for  in  the  brief 
were  not  raised  upon  motion  for  a  new  trial, 
nor  presented  to  the  trial  court  for  review  at 
alL     And  the  defendant  in  error  was  entitied 
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upon  these  gronnda,  to  have  the  cause  dis- 
missed." 

In  the  case  of  Baker  v.  Marcum,  22  OkL 
21,  97  Pac.  672,  this  court  held: 

"This  conrt  will  not  consider  questiona  that 
do  not  go  to  the  jurisdiction  of  the  trial  court 
diat  are  raised  for  the  first  time  in  this  court." 

One  of  the  latest  expressions  of  this  court 
on  this  question  is  found  In  the  case  of  Tirey 
T.  Dameal,  37  Okl.  811, 132  Paa  1087,  where- 
in the  court  held: 

"In  order  to  properly  present  a  question  to 
the  Supreme  Court  for  review,  the  record  must 
affirmatively  show  that  the  alleged  error  com- 
plained of  was  presented  to  the  trial  court,  and 
either  ignored  or  decided  adversely  to  the  com- 
plaining party;  and,  unless  it  is  thus  presented 
to  the  trial  court,  and  an  opportunity  there  giv- 
en to  pass  upon  it,  the  same  will  not  be  con- 
sidered by  this  court  on  appeal." 

,  This  court  has  repeatedly  held  that  where 
a  defendant  relies  upon  a  certain  defense  in 
the  trial  court,  he  will  not  be  permitted  on 
appeal  to  shift  bis  position  and  present  a 
defense  tliat  was  not  presented  in  the  trial 
court  The  latest  expression  of  this  court  on 
this  Question  that  we  have  found  is  contained 
in  the  case  of  Bouton  v.  Carson,  102  Fac.  131, 
wherein  this  court  held: 

"A  party  cannot  try  his  case  in  the  trial 
court  on  one  theory  and  then  ask  a  reversal  of 
judgment  in  this  court  on  a  theory  not  present- 
ed to  the  trial  court  or  raised  by  the  pleadings." 

In  the  case  of  Wattenbarger  v.  Hall,  26 
OkL  816.  110  Pac.  911,  this  court  said: 

"The  right  of  the  plaintifE  in  error  to  recover 
was  properly  submitted  on  this  theory,  to  the 
jury;  and,  the  jury  having  found  against  him 
thereon,  he  will  not  be  permitted  to  change 
from  It  in  this  court,  amend  his  hold,  and  claim 
his  right  to  recover  on  some  other  theory." 

A  similar  expression  Is  found  in  the  case 
of  Duffey  y.  Sdentiflc  American  Comp.  Dept., 

30  Okl.  742,  120  Pac.  1088,  as  follows: 
"Where  a  defendant  relies  upon  a  certain  de- 
fense in  the  trial  court,  he  will  not  be  permit- 
ted to  shift  his  ground  of  defense  on  appeal, 
■0  as  to  present  another  defense,  not  present- 
ed nor  relied  upon,  in  trial  court." 

In  the  following  cases  the  court  upheld 
this  same  rule:  Harris  v.  First  State  Bank, 
21  Okl.  189,  95  Pac  781 ;  Smith  y.  Colson,  31 
Okl.  703,  123  Pac.  149;   Hamilton  y.  Brown, 

31  OkU  213,  120  Pac.  950;  Herbert  v.  Wagg, 
27  Okl.  674,  U7  Pac.  209;  St  L.  &  S.  F. 
R.  B.  Co.  y.  Key,  28  OkL  769,  115  Pac.  875 ; 
Myers  v.  First  Pres.  Ch.,  11  Okl.  644,  69  Pac. 
874;  Shuler  y.  Collins,  40  Okl.  126,  136  Fac. 
752;  Turley  y.  Feebeck,  38  Okl.  257,  132  Pac. 
889;  Rhone  MilUag  Co.  y.  F.  &  M.  Nat 
Bank,  40  Okl.  131,  136  Pac.  1095;  Home 
y.  OkL  State  Bank,  42  OkL  87,  139  Pac.  992; 
Coombs  y.  Cook,  36  Okl.  326,  129  Fac.  698; 
C,  R.  I.  &  P.  By.  Co.  V.  McBee,  45  Okl.  192, 
145  Fac.  331 ;  Watson  y,  Taylor,  35  Okl.  768, 
131  Pac.  922;  WaUace  t.  Killian,  40  OkL 
681,  140  Pac.  162. 

For  the  reasons  herein  stated,  It  becomes 
and  Is  manifest  to  us  that  the  judgment  of 


the  lower  court  should  be,  In  all  things,  af- 
firmed.   Judgment  a£armed. 

PER  CURIAM.    Adopted  in  whole. 


AVBRT  et  aL  v.  HATS.     (No.  7518w) 
(Supreme  Court  of  Oklahoma.    Oct  24,  191&) 

(BvtM>u$  by  (ft«  Court.) 

1.  JuBT  €=14(2)— Right  to  Tbial  bt  Jott 
— Natube  of  Action. 

Issues  of  fact  arisbig  In  an  action  for  the 
recovery  of  money  only  must  be  tried  to  a 
jury,  unless  a  jury  trial  is  waived  or  a  refer- 
ence ordered  as  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  ^  67;  Dec.  Dig.  •Ss>14(2).] 

2.  Jttbt  «=9l4(2}— Right  to  Tbiai,  bt  Jttbt 
— Natubb  or  Action. 

Where  Issue  was  joined  by  answer  to  a 
supplemental  petition  seeking  recovery  of  a 
money  judgment  for  use  and  occupation,  rents, 
or  damages,  and  a  jury  was  not  waived,  defend- 
ant was  entitled  to  a  trial  by  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  I  67;  Dec.  Dig.  «=»14(2).] 

C>>mmi8sioners'  Opinion.  Division  No.  3. 
EiTor  from  District  Court,  Mayes  County; 
Preston  S.  Davis,  Judge. 

Action  by  Craig  C.  Hays,  a  minor,  by  Jerry 
V.  Hays,  his  guardian,  against  P.  Avery  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed  and  remanded. 

A.  W.  Fisher,  of  Pryor,  for  plaintlffa  in 
error.  J.  Howard  Langley,  of  Pryor,  for  de- 
fendant in  error. 

B£>BAEMORB,  0.  This  acticm  was  com- 
menced in  the  district  court  of  Mayes  county, 
on  January  31,  1911,  by  defendant  In  error  as 
plaintur,  against  the  plaintiffs  in  error  as 
defendants,  seeking  the  cancellation  of  oei^ 
tain  deeds  of  conveyance  and  to  restrain  tl>e 
defendants  from  interfering  with  plaintiff  in 
the  possession  of  the  lands  involved.  Judg- 
ment was  rendered  for  plaintiff  for  tbe  re- 
lief sought,  and  the  cause  was  appealed  to 
this  court,  where  such  judgment  was  affirm- 
ed.   44  OkL  71,  144  Pac.  624. 

When  the  mandate  of  this  court  reached 
the  trial  court,  the  plaintiff  on  January  9, 
1915,  filed  in  said  cause  the  following  motion: 

"Comes  now  the  plaintiff  and  respectively 
shows  to  the  court  that  the  defendants  have 
had  the  use  and  benefit  of  the  lands  involyed  in 
this  action  and  have  collected  the  rents  mni 
profits  therefrom  for  the  years  1910,  1911, 
1912,  1913,  and  1914,  the  amount  whereof  and 
the  value  whereof  the  plaintiff  is  informed  and 
believes  and  charges  is  $190  per  annnin. 
amounting  in  the  aggregate  to  $760,  and,  where- 
fore, plaintiff  moves  the  court  for  an  acconnt- 
ing  of  such  rents  and  profits  by  the  defendants, 
and  that  the  plaintiff  be  awarded  such  Bum  or 
sums  as  may  be  due  him  upon  said  account- 
ing out  of  the  moneys  now  in  the  hands  of 
the  defendant  Citizens'  Bank  &  Trust  Company 
of  Pryor  Creek,  OkL,  and  by  the  court  hereto- 
fore ordered  by  said  bank  to  wait  the  further 
determination  of  this  cause." 

The  cause  was  set  for  hearing  ui>on  said 
motion  npon  January  19,  1916.    Defendants 
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appeared  by  counsel  and  moved  for  a  contiii* 
uance.  Upon  refusal  of  the  contlnnance,  de- 
fendants filed  what  la  termed  an  "answer"  to 
Bald  motion,  by  way  of  general  denial.  De- 
fendants thereupon  objected  to  a  trial  for 
divers  reasons;  among  others,  tbat  notice  of 
the  filing  of  snch  motion  was  never  given 
them,  and  that  an  issue  of  fact  was  present- 
ed upon  which  defendants  were  entitled  to 
trial  by  Jury.  Such  objections  were  over- 
ruled, to  which  defendants  excepted.  The 
court  heard  evidence  and  found  that  the  de- 
fendants had  used  and  occupied  the  premises 
for  certain  years,  determined  the  reasonable 
rental  value  thereof,  rendered  Judgment  in 
favor  of  plalntlfT  for  that  amount,  and  di- 
rected Its  payment  out  of  funds  belonging  to 
certain  of  the  defendants  then  in  the  custody 
of  the  defendant  Citizens'  Bank  &  Trust 
Company,  From  this  Judgment  defendants 
have  again  appealed. 

[1, 2]  No  recovery  for  rents,  use  and  occu- 
pation, or  damages  was  sought  in  the  origi- 
nal petition;  and  plaintiff's  cause  of  action, 
therefore  (save  for  the  year  1010),  arose 
during  the  pendency  of  the  cause.  While 
the  pleading  filed  by  plaintiff  is  styled  "Mo- 
tion for  Accounting,"  it  was  apparently  con- 
sidered and  treated  as  a  supplemental  peti- 
tion such  as  might  proi)erly  have  been  filed. 
Consolidated  Steel,  etc,  Co.  v.  Bumbam,  8 
Okl.  S14,  68  Pac.  654.  No  motion  was  made 
to  strike  the  same.  After  answer  trial  was 
bad  upon  the  issues  thus  presented.  By  ap- 
pearance and  answer  defendants  may  be 
held  to  have  waived  notice  of  tbe  filing  of 
snch  snpplemental  petition.  They  failed  to 
challenge  the  anffldency  thereof  by  demurrer 
or  other  pleading.  They  did  object,  how- 
ever, to  the  trial  had  by  the  court  of  the 
issues  of  fact  arising  on  snch  pleadings.  The 
sole  cause  of  action  attempted  to  be  alleged 
by  tbe  snpplemental  pleading  was  for  the 
recovery  of  money  only,  and  in  no  sense  for 
an  accounting. 

By  statute  (B.  L.  1910)  It  Is  provided: 

"4989.  Issues  arise  on  the  pleadings,  where 
a  fact  or  conclusion  of  law  is  maintained  by  one 
party,  and  controverted  by  the  other.  There 
are  two  kinds:  First,  of  law.  Second,  of 
fact."    Section  5781,  Comp.  L.  1909. 

"4990.  An  issue  of  law  arises  upon  a  de- 
morrer  to  the  petition,  answer  or  reply,  or  to 
80^  part  thereof."     Section  6782,  Comp.  L. 

"4991.  An  issue  of  fact  arises:  First,  upon  a 
material  allegation  in  the  petition  controverted 
by  tbe  answer;  or,  second,  upon  new  matter  in 
tne  answer,  controverted  by  the  reply ;  or, 
third,  upon  new  matter  in  the  reply,  which  shall 
be  considered  as  controverted  by  the  defendant 
without  further  pleading."  Section  6783,  Comp. 
L.  1909. 

"4993.  Issues  of  law  must  be  tried  by  the 
court,  unless  referred.  Issues  of  fact  arising 
in  actions  for  the  recovery  of  money,  or  of 
specific  real  or  personal  property,  snail  be 
tried  by  a  jury,  unless  a  jury  trial  is  waived,  or 
a  reference   be   ordered,   as    hereinafter   pro- 


vided."    Section  6785,  Comi  . 

"4994.  All  other  issues  of^fact  shall  be  tried 


mp.  L.  1909. 
of^f 


by  tbe  court,  subject  to  its  power  to  order 
any  issue  or  issues  to  be  tried  by  Jury,  or  re- 
ferred as  provided  in  this  code."  Section  6786, 
Comp.  L.  1909. 

In  construing  the  foregoing  provisions.  It 
was  held  In  McCoy  v.  McCoy,  30  Okl.  879, 
121  Pac.  176,  Ann.  Caa.  1913C,  146: 

'In  all  civil  actions  for  the  recovery  of  money 
or  for  the  recovery  of  specific  real  or  personal 
property,  every  issue  of  the  fact  arising  from 
the  pleadings  must  be  tried  by  a  Jury,  unless  a 
jury  be  waived  by  both  parties  to  the  action, 
or  a  reference  be  ordered  as  prescribed  by  stat- 
ute. All  other  issues  of  fact  (except  those 
arising  In  actions  for  the  recovery  of  money  or 
specif  real  or  personal  property)  and  all  is- 
sues of  fact  arismg  in  equity  proceedings  may 
be  tried  by  the  court  subject  to  its  power  to 
submit  the  issues  to  a  jury  or  order  a  refer- 
ence." 

It  follows  that  the  defendants,  not  having 
waived  a  Jury  trial,  were  entitled  to  have 
the  issues  so  formed  tried  by  a  Jury,  and  it 
was  error  for  the  court  to  try  and  determine 
such  iasnes  of  fact  over  their  objections. 

The  Judgment  should  therefore  be  revers- 
ed, and  the  cause  remanded. 

PBB  CURIAM.    Adopted  In  whole. 


MANG0U7  &  GLANDT  BANK  v.  UTTEB- 
BACK.     (No.  6028.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1016. 

Beleased  for  Publication  Nov.  17, 

1916.) 

(Byttahiu  ly  th«  Court.) 

1.  Bills  and  Notes  «=3330  —  NnooTiABtn 
NoTB— Innocent  Pcrchaseb— "Indorsee." 

When  the  payee  of  a  negotiable  promissory 
note  transfers  it  by  indorsing  thereon,  "Pay- 
ment guaranteed.  Protest  waived,"  the  pur- 
chaser is  an  "indorsee,"  within  the  rule  pro- 
tecting an  innocent  purchaser  ot  such  paper  for 
value  and  before  maturity  against  defenses  good 
between  the  original  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Ceiit.  Dig.  H  794-804;  Dec  Dig.  «=> 
330. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indorsee.] 

2.  Bills  and  Notes  «s>330  —  Negotiable 
Note— CoiniEBCiAL  Imdobsbhbht   in    Dub 

COUBSB. 

The  tendency  of  the  law,  when  the  status 
of  a  party  who  places  his  name  upon  the  back 
of  a  negotiable  instrument  is  under  considera- 
tion, is  to  resolve  all  doubtful  cases  toward 
holding  the  same  to  be  a  commercial  indorse- 
ment in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  794-804;  Dec.  Dig.  «=» 
330.] 

8.  Bills  and   Notes  «s>267  —  Siuple  In- 

DOBSEMENT— Effect. 

A  simple  indorsement  by  the  payee  of  his 
name  upon  a  note  serves  the  double  purpose, 
both  of  transferring  the  title  to  the  holder,  and 
of  charging  the  payee  with  the  obligation  to  pay 
it  iu  event  the  maker  upon  presentation  declines 
to  honor  it 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Kctcs,  Cent.  Dig.  H  620,  629;  Dec.  Dig.  «=> 
267.] 
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4.  PLKADiire  4=s>346(l>— AcnoR  OR  Noik  — 

JT7DQ1IENT  ON  FUCADIROS. 

Where  plaintiff  dedarea  npon  an  indorsed 
negotiable  promiaaory  note,  and  a  copy  of  the 
note  ia  attached  to  the  petition  showing  an 
undated  indorsement,  and  defendant  does  not 
deny  such  indorsement  under  oath  or  fails  to 
plead  facta  showing  that  plaintiff  took  the  note 
with  knowledge  of  aach  infirmities  as  would  op- 
erate to  defeat  it  between  the  original  partiea, 
plaintiff  waa  entitled  to  Judgment  npon  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1055,  1067-1059;  Dec.  Dig.  «=» 
346(1).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Caddo  County; 
C.  Ross  Hume,  Judge. 

Action  by  the  Mangold  ft  Glandt  Bank 
against  W.  T.  Utterback.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Bevers- 
ed  and  remanded,  with  directions. 

Randall  U.  livesay,  of  Auadarko,  for 
plaintiff  In  error.  A.  J.  Morris,  of  Auadarko, 
for  defendant  In  error. 

MATHEWS,  O.  In  October,  1910,  the  de- 
fendant purdiased  from  the  DenTer-Larande 
Realty  Company  certain  shares  of  stock  In 
said  company  and  executed  Ms  note  to  said 
company  In  payment  for  same.  On  August 
14,  1911,  the  note  was  renewed,  and  after- 
wards transferred  to  the  plaintiff  in  error. 
A  copy  of  the  note  with  indorsements  la  as 
follows: 

"(1,000.00.     Denver,  Colorado,  August  14, 

1911. 
"December  14,  1911,  after  date,  I  promise  to 

Say  to  the  order  oi  Denver-Laramie  Realty 
Ompany  one  thousand  &  no/100  Dollars,  for 
value  received.  Payable  at  First  State  Bank 
of  Binger,  Okl.,  with  interest  at  seven  per  cent., 
from  maturity.    [Signed]    W.  T.  Utterback." 

Indorsed  on  back: 
"Payment  Guaranteed.    Protest  waived. 

"The  Denver-Laramie  Realty  Co., 
"By  A.  J.  Bpengel,  Treasurer. 
"Northwestern  Land  and  Iron  Co., 
"By  A.  J.  Spengd,  Treasurer."' 

On  October  10,  1912,  suit  was  Instituted  on 
said  note  in  the  county  court  of  Caddo  coun- 
ty. The  defendant  answered  by  general  de- 
nial, admitted  the  execution  of  the  note, 
and  alleged  that  the  note  was  given  for  cer- 
tain shares  of  stock  In  the  Denver-Laramie 
Realty  Company,  but  claimed  that  he  was 
Induced  to  sign  the  same  through  certain 
false  and  fraudulent  representations  upon 
the  part  of  said  company.  Trial  was  had 
to  a  jury,  verdict  was  returned  for  defend- 
ant, and  plaintiff  prosecutes  this  appeaL 

[1]  Its  first  specification  of  error  Is  stated 
as  follows: 

"The  court  erred  in  overruling  motion  of 
plaintiff  for  judgment,  for  the  reason  that,  as 
plaintiff  had  alleged  it  waa  a  purchaser  in  due 
course  of  business,  for  value,  before  maturity, 
and  without  notice,  the  defenses  set  up  were 
not  available  to  defendant." 

The  defendant  advances  the  following 
argument  against  the  foregoing  contention 
of  plaintiff: 


"While  the  note  Is  negotiable  in  form,  the 
Indorsement  is  in  no  sense  a  commercial  in- 
dorsement It  is  a  guaranty  of  payment  purs 
and  simple;  that  la,  the  woras,  'Payment  guar- 
anteed. Proteat  waived,'  followed  by  the  signa- 
tures of  the  two  companies,  mean  that  the  com- 
panies guarantee  the  payment  of  the  note  and 
waive  the  protest  thereof.  The  indorsement, 
amounting  to  a  guaranty  of  payment,  gives  the 

ElaintifE  m  error  no  standing  as  a  bona  fid* 
(dder  of  the  note,  but  it  holds  the  samie  sub- 
ject to  all  defenses  which  would  be  available  as 
against  the  original  payee." 

If  plalntifTs  contention  is  correct  that  the 
said  Indorsement  upon  the  note  was  a  com- 
mercial Indorsement,  there  being  no  allega- 
tions in  the  answer  that  defendant  bad  no- 
tice of  the  alleged  Infirmity  of  the  note,  then 
plaintiff  was  entitled  to  judgment  upoa  the 
pleadings. 

In  arriving  at  a  decision  on  this  point  we 
are  confronted  with  a  chaotic  conflict  of 
opinions  thereon,  and,  as  far  as  oar  investi- 
gation has  led  us,  we  find  that  the  courts  of 
but  few.  If  any,  of  the  states  have  been  con- 
sistent In  declaring  on  this  proposition,  and 
our  own  court  is  in  conflict  thereon.  The  case 
of  McNary  et  at  v.  Farmers'  Nat  Bank,  33 
Okl.  1,  124  Pac.  286,  41  L.  R.  A.  (N.  S.)  1009. 
Ann.  Cas.  1914B,  248,  sustains  plalntlCT,  and 
the  case  of  Ireland  et  al.  t.  Floyd,  42  OkL 
(SCO,  142  Pac.  401,  L.  B.  A.  1915C,  681,  sus- 
tains defendant.  An  instructive  note  to  the 
case  of  Hendriz  v.  Bauhard,  Ann.  Caa 
191SD,  688,  after  giving  a  list  of  the  states, 
Indudlng  both  Oklahoma  and  Kansas,  which 
bold  that  a  signed  guaranty  on  the  ba<^  of 
a  note  makes  the  guarantor  liable  aa  an  In- 
dorser,  states  that  the  great  weight  of  au- 
thority supports  that  view.  •  In  the  case  last 
dted  there  waa  written  on  the  back  of  the 
note,  "For  value  received  we  hereby  war- 
rant the  makers  of  this  note  financially  good 
on  execution/'  which  waa  followed  by  the 
signatures  of  the  payees,  and  it  was  there 
held,  if  the  note  was  negotiated  before  ma- 
turity to  a  bona  fide  purchaser  for  value,  be 
would  be  protected  from  any  defense  the 
maker  might  have  against  the  payees. 

The  leading  case  holding  to  this  view  Is  a 
North  Dakota  case,  Dunham  y.  Peterson, 
5  N.  D.  414,  67  N.  W.  293,  36  L.  B.  A.  232, 
57  Am.  St  Rep.  656,  and  there  the  subject 
is  also  treated  with  an  extended  note  which 
declares  that  the  numerical  weight  of  au- 
thorities support  the  decision  in  Dunham  v. 
Peterson.  The  Indorsement  on  the  note  In 
the  Dunham  Case  was  as  follows:  "For  val- 
ue received,  I  hereby  guarantee  the  within 
note,  waiving  notice  of  protest  and  demand."* 
Beneath  this  guaranty  the  payee  signed  his 
name.  The  court  held  therein  that,  when 
the  payee  of  a  negotiable  promissory  noti> 
transfers  It  by  Indorsing  thereon  a  guar- 
anty of  payment,  the  purchaser  Is  an  In- 
dorsee within  the  rule  protecting  an  Inno- 
cent purchaser  of  such  paper  for  value  be- 
fore maturity  against  defenses  good  between 
the  original  parties. 

The  case  of  Markey  t.  Corey,  108  Mich. 
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184,  66  N.  W.  493,  36  L.  B.  A.  117,  62  Am. 
St  Rep.  698,  presents  an  Instance  where  an 
assignment  was  written  on  tbe  back  of  the 
note  followed  bj  the  signature  of  the  payee 
of  the  note,  and  the  court  held  the  payee 
liable  as  an  indorser. 

The  case  of  Pattillo  r.  Alexander,  96  Oa. 
60,  22  S.  B.  646,  29  L.  K  A.  616,  is  an  ex- 
haustive and  well-considered  one  on  the 
point  under  discussion,  and,  after  reviewing 
the  authorities  thereon  at  great  length,  con- 
cludes that  a  guaranty  written  on  the  back 
of  a  negotiable  promissory  note  followed  by 
the  signature  of  the  payee  ordinarily  amounts 
to  a  commercial  indorsement.  Robinson  v. 
Lair,  31  Iowa,  9;  Kellogg  v.  Douglas  Coun- 
ty Bank,  68  Kan.  43,  48  Pac.  587,  62  Am. 
St.  Rep.  596;  2  Daniel  on  Negotiable  In- 
struments (6th  Ed.)  {  1781;  Jndson  v.  Gook- 
wln,  37  111.  286 ;  Green  v.  Burrows,  47  Mich. 
70,  10  N.  W.  Ill;  Russell  &  Co.  v.  Kllnk, 
63  Mich.  161,  18  N.  W.  627;  National  Bank 
V.  Haylen,  14  Neb.  480,  16  N.  W.  754 ;  Mul- 
len V.  Jones,  102  Minn.  72,  112  N.  W.  1048; 
German  American  Savings  Bank  y.  Hanna, 
124  Iowa,  374,  100  N.  W.  57;  Dunham  v. 
Peterson,  6  N.  D.  414,  67  N.  W.  293,  36  L. 
R.  A.  232.  67  Am.  St  Rep.  556;  Elgin  City 
Banking  Co.  v.  Zelch,  57  Minn.  487,  59  N. 
W.  544 ;  ChUds,  Junior,  v.  Davidson,  38  lU. 
437;  Donnerberg  v.  Oppenheimer,  16  Wash. 
290,  46  Pac.  254;  Partridge  v.  Davis,  20  Vt 
499;  3  R.  C.  L.  vol.  3,  |  241,  p.  1035;  Heard 
V.  Dubuque  County  Bank,  8,  Neb.  10,  30  Am. 
Rep.  811;  Helmer  v.  Comiikerclal  Bank,  28 
Neb.  474,  44  N.  W.  482. 

We  are  not  unmindful  of  the  fact  that  the 
case  of  Ireland  v.  Floyd,  supra,  is  support- 
ed by  a  respectable  line  of  authorities  head- 
ed by  the  Central  Trust  Co.  v.  First  Na- 
tional Bank  of  Wyandotte,  101  17.  S.  68,  25 
L.  Ed.  876.  Other  authorities  to  the  same 
effect  are  found  In  Ann.  Cas.  1913D,  695; 
36  L.  R.  A.  p.  232,  and  67  N.  W.  p.  295.  But 
we  think  the  better  reasoning  and  greater 
weight  of  authority  is  with  the  case  of  Mc- 
Nary  et  al.  v.  Farmers'  Nat  Bank,  supra. 

But,  even  if  the  case  of  Ireland  v.  Floyd, 
supra,  was  not  opposed  by  the  case  of  Mc- 
Nary  v.  Farmers'  Nat  Bank,  supra,  and  by 
the  weight  of  authority  from  other  states,  we 
are  inclined  to  the  view  that  it  is  in  conflict 
with  the  Negotiable  Instruments  Law  of  this 
state,  adopted  in  1909. 

Section  4067,  Rev.  Laws  1910,  so  far  as  ap- 
plicable, is  as  follows; 

"Where  the  language  of  the  instrument  is  am- 
biguous, or  there  are  omissions  therein,  the  fol- 
lowing rules  of  construction  apply :    •    •    • 

"Sixth.  Where  a  signature  is  so  placed  upon 
the  instrument  that  it  is  not  clear  in  what 
capacity  the  person  making  the  same  intended 
to  sign,  he  is  to  be  deemed  an  indorser." 

Section  4068: 

"Qualified  indorsement  constitutes  the  In- 
d'orser  a  mere  assignor  of  the  title  to  the  in- 
strument. It  may  be  made  by  adding  to  the  in- 
dorser's  signature  the  words  'without  recourse' 
or  any  words  of  similar  import     Such  an  in- 


dorsement does  not  impair  the  negotiable  char- 
acter of  the  instrument" 

Secticm  4107: 

"A  holder  in  due  course  holds  the  instrument 
free  fr<nn  any  defect  of  title  of  pricnr  parties  and 
free  from  defenses  available  to  prior  parties 
among  themselves,  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon." 

Section  4109: 

"Every  holder  is  deemed  prima  fade  to  be  a 
holder  in  due  coun^e ;  but  when  it  is  shown  that 
the  title  of  any  person  who  bag  negotiated  the 
instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  ha  or  some  person  under 
whom  he  claims  acquired  the  title  as  a  holder 
in  due  course.  But  the  last-mentioned  rule 
does  not  apply  in  favor  of  a  party  who  became 
bound  on  the  instrument  prior  to  uie  acquisition 
of  such  defective  title." 

[1]  Section  4113: 

"A  person  placing  his  signature  upon  an 
instrument  otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  his  in- 
tention to  be  bound  in  some  other  capacity." 

It  will  be  observed  from  section  4113  that 
the  tendency  of  the  law,  when  the  status  of 
a  party  who  places  his  name  upon  the  back 
of  a  negotiable  Instrument  la  under  consider- 
ation. Is  to  resolve  all  doubtful  cases  towards 
holding  the  same  to  be  a  commercial  indorse- 
ment in  due  course.  This  rule  is  founded  up- 
on commercial  necessity.  The  unshackeled 
circulation  of  negotiable  notes  is  a  matter  of 
great  Importance.  The  different  forms  of 
commercial  Instruments  take  the  place  of 
money.  To  require  each  assignee,  before  ac- 
cepting them,  to  inquire  into  and  Investigate 
every  circumstance  bearing  upon  the  origi- 
nal execution  and  to  take  cognizance  of  all 
tbe  equities  between  the  original  parties, 
would  utterly  destroy  their  commercial  val- 
ue and  seriously  Impede  business  transac- 
tions. 

[3]  A  simple  indorsement  by  the  payee  of 
his  name  upon  a  note  serves  the  double  pur- 
pose both  of  transferring  the  title  to  the 
holder  and  of  charging  the  payee  with  the 
obligation  to  pay  It  in  event  the  maker  up- 
on presentation  declines  to  honor  It  But  be- 
fore the  liability  can  be  fixed  against  the  in- 
dorser there  must  be:  First  a  demand  made 
upon  the  maker  of  the  note  for  payment;  and, 
second,  in  case  the  same  is  not  paid,  notice 
must  be  given  the  Indorser.  The  rule  seems 
to  be  that  a  general  guaranty  Is  In  law  a  gen- 
eral indorsement  of  the  Instrument,  with  a 
waiver  of  the  condition  precedent  of  a  notice 
of  nonpayment  by  the  drawers.  S  R.  L,  C. 
|87L 

There  is  no  contention  but  that  in  the  case 
at  bar  the  defendant  is  at  least  a  guarantor. 
If  he  be  a  guarantor  only,  then  he  is  not 
entitled  to  the  legal  rights  of  an  indorser  to 
be  served  with  notice  of  nonpayment  Yet 
we  find  written  upon  the  back  of  the  instru- 
ment In  controversy  the  very  significant 
words  "Protest  waived."  Why  waive  a  right 
that  the  party  did  not  have?  It  must  be  pre- 
sumed that  the  parties  did  not  intend  to  do  a 
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useless  and  annecessary  act  when  these 
words  were  written  upon  the  back  of  the  In- 
strument, and  the  reasonable  construction  is 
that  by  Oie  entire  Indorsement  he  became  an 
Indorser  with  the  enlarged  liability  of  being 
legally  held  to  payment  without  notice  of  the 
dishonor  of  the  note.  Further,  no  one  can 
fairly  say  that  the  intention  of  defendant  not 
to  be  bound  is  clearly  Indicated  from  the 
words  written  upon  the  back  of  the  Instru- 
ment in  controversy;  In  fact,  the  indication 
points  the  other  way. 

It  will  be  admitted  that,  where  the  payee 
in  a  note  makes  a  written  assignment  of  the 
same  on  the  back  of  the  note,  followed  by  hia 
signature,  he  can  with  much  better  logic  ar- 
gue that  such  an  act  should  be  construed  as 
an  assignment  only,  and  not  a  commercial  in- 
dorsement, than  can  one  who  makes  a  guar- 
anty in  a  similar  way,  yet  In  the  recent  case 
of  Famsworth  v.  Burdlck,  147  Pac.  863,  un- 
der the  same  Negotiable  Instruments  Law  as 
our  own,  the  Kansas  court  held: 

"Under  the  Negotiable  Instruments  liSW  (see- 
tions  6247-5446,  Gen.  St  1909),  a  writing  in 
these  words,  'I  hereby  asslen  this  note  over  to 
B.  H.  Famsworth  this  the  Nov.  1,  1910,'  signed 
by  the  payee,  on  the  back  of  a  negotiable  prom- 
issory note,  complete  and  regular  on  its  face, 
accompanied  by  delivery  to  the  person  named  in 
the  writing,  is  an  indorsement  of  the  note ;  and 
one  who  takes  the  note  in  good  faith,  for  value, 
before  it  is  due,  without  notice  that  it  has  been 
previously  dishonored,  and  who,  at  the  time  he 
takes  it,  has  no  .notice  of  any  infirmity  in  the 
note  or  defect  in  the  title  of  the  person  nego- 
tiating it,  becomes  the  holder  thereof  in  due 
course,  and  holds  it  free  from  any  defect  of 
title  of  the  payee,  and  free  from  defenses  avail- 
able to  the  maker  against  the  payee,  and  may 
enforce  payment  of  the  note  for  the  fiill  amount 
thereof  against  the  maker." 

Therefore  holding,  as  we  do,  that  the  de- 
fendant was  an  Indcnraer  at  the  note  in  con- 
troversy, it  appears  that  his  answer  waa  de- 
fective In  two  Important  particulars. 

Section  4095,  Rev.  Laws  1910,  reads  as 
follows: 

"Except  where  an  indorsement  bears  date 
after  the  maturity  of  the  instrument,  every  ne- 
gotiation is  deemed  prima  facie  to  have  been 
isSected  before  the  instrument  was  overdue^" 

[4]  Not  only  was  there  a  presumption  of 
law  that  the  plalntiCt  became  a  bona  fide 
holder  before  maturity,  but  It  so  averred  In 
Its  petition,  and  defendant  has  failed  to  plead 
that  plaintiff  took  the  note  In  bad  faith  or 
had  notice  of  any  inflrmlty  of  the  note.  Sho- 
walter  v.  Webb,  141  Pac.  439. 

Section  4759,  Rev.  Laws  1910,  provides: 
"In  all  aclions,  allegations  of  the  execution 
of  written  instruments  and  indorsements  there- 
on, *  *  *  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  affidavit  of 
the  party,  his  agent  or  attorney." 

The  plaintiff  having  alleged  that  the  note 
was  indorsed  to  it  before  maturity,  for  a 
valuable  consideration.  In  due  course  of  busi- 
ness, and  a  copy  of  said  note  having  been  at- 
tached to  its  petition  showing  the  Indorse- 
ment, and  the  Indorsement  having  not  been 


denied  under  oath.  It  follows  that  plaintiff 
was  entitled  to  judgment  on  the  pleadings. 
See  the  case  of  First  Net  Bank  of  Laramie, 
Wyo.,  v.  Vaughan,  151  Pac.  1118. 

The  Judgment  will  be  reversed  and  remand- 
ed, with  Instructions  to  the  trial  court  that, 
if  defendant  does  not  elect  to  amend  bis  an. 
swer,  to  enter  Judgment  upon  the  pleadings 
in  favor  of  platntlft;  If  the  answer  is  amend- 
ed, then  to  proceed  In  conformity  with  this 
<q;>lnion. 

PBB  CURIAM.    Adopted  In  whola, 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  LOWBEX 
(No.  7877.) 

(Supreme  Court  of  Oklahoma.    Oct.  17,  1916l) 

(Byttabu*  by  th4  Court.) 
L  MonoHS    «s>59(2)  —  Obobbs— Vaoatioii— 

POWBB   or  COTTBT. 

A  court  of  record  has  the  inherent  power 
on  its  own  motion  to  set  aside,  vacate,  or 
modi^F  its  orders,  however  condnsive  in  their 
character,  during  the  term  at  which  such  or- 
ders are  rendered  or  entered  of  record. 

[Ed.  Note. — For  other  cases,  see  Motioni, 
Cent.  Dig.  {  76 ;  Dec  Dig.  «=69(2).] 

2.  AIoTioNB  9=>49— Decision— Tna  tob  Db- 

CISIOIT. 

Where  a  motion  ia  made  during  the  terra 
and  continued  to  a  future  term,  when  decided, 

it  la  of  the  same  legal  contemplation  as  if  the 

decision  had  been  made  at  the  term  at  which 
the  motion  was  filed. 

[BM.  Note.— For  other  cases,  see  Motiona, 
Cent  Dig.  f  62;  Dec.  Dig.  «=949.] 

8.  FoBKEB  Decision  Ovberitled. 

The  holding  in  Lookabangh  ▼.  Cooper,  S 
Okl.  102,  48  Pac.  99,  bemg  in  conflict  with  th* 
weight  of  modem  authorities,  is  not  followed. 

4.  Appeal  and   Ebbob  9=>933(1)— Review— 
Presukptions — Gbound  of  Decision. 

When  the  court  in  granting  an  order  speci- 
fies fully  and  in  detail  the  reasons  for  granting 
the  same,  it  will  be  presumed  that  the  ground 
thus  stated  is  the  only  one  upon  which  the 
court  acts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3772  •  Dec  Dig.  «=»!K{3a)-J 

5.  Appeal  and  Ebbob  ®=»1072  —  Rxvocw  — 
Scope  and  Ejctent— Gbound  of  Decibion. 

An  order  of  court  setting  aside  an  order 
granting  a  new  trial  and  directing  judgmeut  to 
be  entered  upon  the  verdict  upon  the  grounds 
that  the  court  was  without  jurisdiction  at  the 
term  at  which  the  new  trial  was  granted  to  set 
its  previous  order  aside  rendered  at  the  same 
term,  overruling  the  motion  for  a  new  trial, 
was  prejudicial  error.  • 

[E'd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4233%;  Dec  Dig.  «*=» 
1072.] 

Commlsstoners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Nowata  County; 
Cbas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Mary  Lowrey  against  the  St 
Lonis,  Ir<m  Mountain  ft  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  jmd  re- 
manded, with  InstmctioaB. 
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TUlotson  ft  Elttott.  of  Nowata,  Thos.  B. 
Pryor,  of  Ft  Smltb,  Ark.^  and  W.  L.  Oortls, 
of  Salllsaw,  for  plaintiff  in  error.  Chase  ft 
Campbell  and  W.  J.  Campbell,  all  of  Now- 
ata, for  defendant  In  error. 

COLI/IBB,  O.  This  te  an  action  broagM 
by  defendant  In  error,  hereinafter  called 
plaintiff,  agfainst  plaintiff  in  error,  herein- 
after designated  aa  defendant,  resulting  In 
a  Terdict  for  defendant  In  error.  In  the  snm 
of  $1,490.60,  the  said  verdict  being  returned 
on  September  80,  1014.  On  the  2d  day  of 
October,  1014,  the  defendant  filed  a  motion 
for  new  trial,  which  was  heard  on  the  7th 
of  October  and  overmled,  and  Judgment  or- 
dered entered  on  the  verdict;  and  on  the 
same  day  the  order  of  the  court,  overruling 
motion  for  new  trial  and  altering  Judgment 
on  the  verdict,  was  set  aside.  On  December 
28,  1914,  motion  for  new  trial  was  granted, 
and  plaintiff  given  10  days  In  which  to  file 
amended  petition.  On  January  9,  1915,  the 
plaintiff  filed  a  motion  to  have  Judgment 
entered  upon  the  pleadings,  notwithstanding 
the  fact  that  the  court  had  entered  an  or- 
der granting  a  new  trial.  All  of  said  mo- 
tions and  orders'  were  filed  and  made  dur- 
ing the  term  of  said  court  at  which  said 
verdict  was  returned.  At  a  subsetjuent  term 
of  the  court,  the  prayer  of  the  motion  which 
was  filed  on  January  6,  1916,  was  by  leave 
of  court  amended  by  adding  to  the  prayer 
of  said  motion  for  rehearing  cancellation  of 
order  of  said  court  made  and  entered  Oc- 
tober 7,  1014,  which  set  aside  and  vacated 
prior  order  of  said  court  made  and  entered 
on  the  same  day,  overruling  motion  for  new 
trial,  and  directing  Judgment  to  be  rendered 
on  verdict,  and  also  for  the  further  relief  of 
the  cancellation  and  vacation  of  the  order 
of  said  district  court  made  and  entered  on 
the  28th  day  of  December,  1014,  granting  de- 
fendant a  new  trial.  Upon  the  bearing  of 
said  amended  motion  filed  by  plaintiff,  the 
following  order  and  Journal  entry  was  en- 
tered, which,  omitting  the  caption.  Is  In 
words  and  figures  as  follows,  to  wit: 

"Be  It  remembered  that  on  this  16th  day  of 
Jnne,  1916,  there  came  on  for  hearing  the  mo- 
tion of  the  aboTe-Domed  plaintiff  to  have  the 
court  direct  the  clerk  of  this  court  to  enter  the 
judgment  of  this  court,  rendered  on  the  7th  day 
of  October,  1014,  and  to  have  vacated  and  set 
aside  the  order  of  court  made  on  the  7th  day 
of  October,  1014,  setting  aside  the  order  on 
that  day  made,  overruling  and  denying  the  mo- 
tion for  a  new  trial,  and  directing  and  order- 
ing judgment  on  the  verdict  of  the  jury  in 
the  sum  of  $1,490.60,  the  said  plaintiff  appear- 
ing by  its  attorney  of  record;  and,  upon  the 
hearing  of  said  motion  filed  herein  by  the  plain- 
tiff, the  court  finds  from  the  records  in  this 
case  that  on  the  30th  day  of  September.  1014, 
•  verdict  was  returned  in  this  case  t>y  the 
jur^  after  trial  thereof;  in  which  verdict  the 
plaintiff  was  awarded  a  recovery  in  the  sum 
of  $1,490.50,  and  that  on  the  2d  day  of  Octo- 
ber, 1014,  toe  defendant  dulv  filed  its  motion 
for  a  new  trial,  which  motion  for  new  trial 
came  on  for  hearing  and  was  heard  by  the 
court  on  October  7,  1914,  and  was  by  the  court 


denied  and  overrnlad,  and  the  defendapt  duly 
allowed  and  given  an  exception,  and  thereupon 
the  court  ordered  judgment  on  the  said  verdict 
of  the  jury  in  the  sum  of  $1,400.50,  and  fur- 
ther ordered  that  the  time  be  extended  for  a 
period  of  90  days  from  that  date  in  which  the 
defendant  might  make  and  serve  case-made, 
allowing  10  dava  in  which  amendments  might 
be-suqrested  after  said  time  by  plaintiff,  and 
approvmg  that  such  case-made  might  be  settled 
by  the  court  upon  a  notice  of  5  days  by  either 
party ;  that  thereafter,  and  on  the  same  day, 
the  court  on  its  own  motion,  and  without  any 
motion  being  made  by  the  defendant,  and  with- 
out any  showing  being  made  by  the  defendant, 
made  and  entered  an  order,  vacating  its  for- 
mer and  previous  order,  denying  and  overruling 
the  motion  for  new  trial  filed  by  the  defendant, 
and  vacated  its  order  previously  made,  direct- 
ing entry  of  judgment  upon  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  and  against  the 
defendant  in  the  sum  of  $1,409.50,  and  rein- 
stating the  (aid  motion  for  a  new  trial,  which 
the  court  had  previously  denied  and  overruled, 
and  ordered  the  motion  for  a  new  trial  to 
stand  for  hearing  on  a  later  day  in  the  term, 
and  did,  on  the  28th  day  of  December,  1914, 
further  consider  the  said  motion  for  a  new 
trial,  and  did  sustain  and  grant  the  same,  and 
did  order  a  new  trial  in  this  case;  and  that  all 
of  said  action  of  the  court  was  done  and  orders 
made  after  the  court  had  denied  and  overruled 
the  motion  for  a  new  trial  filed  by  the  defend- 
ant in  the  first  Instance,  and  after  judgment 
had  been  ordered  on  the  verdict,  and  after  the 
time  had  been  extended  for  the  making  and 
serving  of  a  case-made;  that  on  January  6, 
1915,  and  within  the  term  of  said  court,  this 
motion  was  filed  by  the  plaintiff  herein  to  have 
said  orders  vacated  and  have  judgment  entered 
as  ordered. 

"The  court,  being  fully  advised  in  the  prem- 
ises, concludes  that  the  court  was  without  pow- 
er to  reconsider  its  former  action,  and  wag 
without  power  to  vacate  and  set  aside  its  or- 
der, denying  and  overruling  the  motion  of  de- 
fendant for  the  new  trial  and  ordering  judg- 
ment on  the  verdict  for  plaintiff  In  the  snm 
of  £1,499.60,  when  no  application,  petition,  or 
motion  was  made  by  the  defendant  for  that 
purpose,  showing  any  valid  or  legal  grounds 
therefor,  and  that  the  arbitrary  and  summary 
action  on  the  part  of  the  court  ia  vacating  and 
setting  aside  its  former  order,  denying  the 
motion  for  a  new  trial  and  ordering  and  di- 
recting the  entry  of  judgment  on  the  verdict 
of  the  Jury  in  favor  of  the  plaintiff  and  arainst 
the  defendant  in  the  sum  of  $1,499.50,  without 
any  motion,  application,  or  petition  therefor, 
and  without  any  showing  or  any  legal  or  suffi- 
cient reasons  and  grounds  therefor,  was  with- 
ont  effect,  and  was  coram  non  judice  and  with- 
out the  jurisdiction  of  the  court,  and  was  not 
legal  and  binding,  but  such  orders  were  null 
and  void. 

"The  court,  therefore,  doth  order,  adjudge, 
and  decree  the  order  made  on  the  7th  day  of 
October,  1914,  vacating  the  previous  and  prior 
order  of  the  court,  denying  and  overruling  the 
motion  for  a  new  trial  and  ordering  judgment 
on  the  verdict  for  plaintiff  in  the  sum  of  $1,- 
499.60,  be,  and  the  same  is  hereby,  vacated  and 
set  aside,  and  the  order  of  this  court,  made 
and  entered  on  the  28th  day  of  December,  1914, 
sustaining  and  granting  the  motion  of  defend- 
ant for  a  new  trial  herein,  be,  and  the  same  is 
hereby,  vacated  and  set  aside,  and  the  order 
of  this  court  in  the  first  instance,  made  and 
entered  on  October  7,  1914,  denying  and  over- 
ruling the  motion  for  a  new  trial  filed  by  the 
defendant,  and  directing  and  ordering  judg- 
ment on  the  verdict  of  the  jur^  for  $1,499.50 
in  favor  of  the  plaintiff  and  against  the  defend- 
ant, and  extending  the  time  in  which  the  de- 
fendant may  make  and  serve  a  case-made,  al- 
lowing 10  days  for  the  suggestion  of  aniead- 
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menta,  .aiid  providing  for  a  setHement  thereof 
on  a  notice  of  5  days  by  either  party,  be,  and 
the  same  is  hereby  reinstated  upon  the  recordfl 
of  this  court  in  thia  cause :  and  the  court  doth 
farther  order  that  the  derk  of  this  court,  pur- 
suant to  said  order  of  this  conrt,  made  on  the 
7th  day  of  October,  1914,  and  pursuant  to 
this  order,  proceed  to  enter  the  judgment  of 
the  court  as  directed  by  the  court  on  the  7th 
day  of  October,  1914,  in  its  first  order,  denying 
the  motion  for  a  new  trial  herein,  and  that 
such  Judgment  be  entered  as  of  that  date,  to 
wit,  October  7,  1914,  then  and  there,  then  and 
there  been  entered  as  on  tliat  date," 

To  the  mllng  of  the  court  upon  said  mo- 
tion, setting  aside  the  order  of  the  conrt 
inade  and  entered  December  28,  1914, 
granting  defendants  a  new  trial,  and  order- 
ing Judgment  entered  on  the  verdict,  in  ac- 
cordance with  the  amended  prayer  of  plain- 
tiff's motion,  filed  January  6,  1916,  the  de- 
fendant duly  excepted. 

Within  the  statutory  time,  the  defendant 
filed  a  motion  for  a  new  trial  on  said  mo- 
tion, which  was  heard  and  denied.  To  re- 
verse the  raling  of  the  court  upon  said 
amended  motion,  filed  January  6,  1915,  this 
appeal  is  prosecuted. 

[1]  There  are  many  errors  assigned,  but, 
as  said  in  defendant's  brief,  there  is  pre- 
sented to  this  court  primarily  for  considera- 
tion but  one  question :  Did  the  court  have 
such  Inherent  power  over  its  Judgments  and 
orders  during  the  term  in  which  they  were 
entered  to  enable  it  to,  upon  its  own  motion, 
or  upon  representation  of  counsel,  order, 
modify,  or  set  aside  order  formerly  made  by 
it  in  the  case?  The  record  discloses  that 
within  the  statutory  period  motion  was 
made  by  defendant  for  a  new  trial,  which 
was  heard  and  overruled  on  October  7, 1914, 
and  that,  on  the  same  day,  upon  the  oral 
representation  that  the  plaintiff's  attorney 
was  absent  from  the  court  for  a  short  while, 
and  who  had  been  in  attendance  during  the 
entire  day,  awaiting  the  hearing  niton  said 
motion,  the  court  reconsidered  its  action  and 
set  aside  the  order  overruling  the  motiou 
for  a  new  triaL  That  the  court  had  the  in- 
herent right  to  set  aside  said  order,  over- 
ruling said  motion,  cannot  be  questioned.  In 
PhiUp  Carey  Co.  v.  Vickers,  38  Okl.  643, 
134  Fac.  851,  it  is  held: 

"It  is  a  general  rule  of  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  court, 
however  conclusive  in  their  character,  are  un- 
der the  control  of  the  court  which  pronounces 
them,  during  the  term  at  which  they  are  ren- 
dered or  entered  of  record,  and  may  then  be 
set  aside,  vacated,  or  modified  by  the  court." 

The  rule  announced  In  Philip  Carey  Co.  v. 
Vickers  has  been  followed  in  Parks  et  al.  v. 
Haynes,  152  Pac.  400  (not  yet  officially  re- 
ported). 

[3]  The  case  of  Lookabaugh  y.  Cooper,  5 
Okl.  102,  48  Pac.  99,  reUed  upon  by  the 
plaintiff  in  error,  is  not  in  conflict  with  the 
holding  in  this  case.  The  holding  in  said 
case  of  Lookabaugh  v.  Cooper  being  based 
upon  the  absence  of  a  showing  of  fraud,  un- 
avoidable casualty'  or  mlsfortone,  which  is 


not  the  case  in  ttie  Instant  caMi.  The  mis- 
fortune which  is  called  to  the  attention  ol 
the  court,  and  ther^y  invoking  the  ezerdae 
of  its  power,  was  the  misfortune  of  plain- 
tifTs  attorney  being  absent  from  the  court 
when  the  motion  was  acted  upon.  We  are^ 
however,  of  the  opinion,  that  the  holding  in 
Lookabaugh  ▼.  Cooper,  supra,  is  not  sound, 
and  that  a  court  of  record  oC  its  own  mo- 
tion, without  the  interventiOQ  of  a  moving 
cause,  invoked  by  either  party  to  the  action, 
has  a  right,  at  a  term  at  which  it  ts  ren- 
dered, to  revoke  or  amend  its  orders  ren- 
dered at  the  same  term.  Suppose  that  a 
motion  for  a  new  trial  is  heard  and  an  au- 
thority offered  by  the  movant  for  a  new 
trial,  showing  conclusively  that  the  movant 
is  entitled  to  a  new  trial,  whidi  authority 
is  not  combated  by  the  opposing  side;  that 
the  court,  shortly  thereafter,  recesses  the 
court  and  looks  up  the  question  and  finds 
that  the  case  upon  which  he  acted  has  been 
overmled  and  a  contraiy  ruling  adopted, 
and  consequently  is  convinced  that  he  com- 
mitted reversible  error  in  granting  a  new 
triaL  Can  It  be  questioned  that  tlM  ooort 
has  the  inherent  power,  on  its  own  motiin, 
to  set  aside  its  previous  order  and  subse- 
quently act  upon  the  motion  for  a  new 
trial?  We  do  not  think  that  it  can  be  said 
that  the  court  is  without  such  poww;  that 
the  only  remedy  is  by  appeal  to  this  conrt 

[2, 4]  After  the  hearing  of  the  motion  and 
the  granting  of  a  new  trial,  on  the  6th  da; 
of  January,  1915,  which  time  is  correctly 
stated  in  defendant's  brief  to  be  at  a  time 
subsequent  to  the  term  at  which  the  new 
trial  was  granted,  the  plaintiff  filed  a  mo- 
tion to  have  Judgment  entered  upon  the  rec- 
ord, based  upon  the  contention  tltat  the 
court  was  without  Jurisdiction  to  set  aside 
the  order  made  on  the  7th  day  of  December, 
overruling  motion  for  new  trial  and  subse- 
quently making  order  granting  a  new  tilaL 
The  motion  of  plaintiff,  filed  January  6, 
1915,  to  enter  Judgment  upon  the  verdict 
was  amended  so  as  to  ask  in  addition  to  the 
entry  of  Judgment  upon  the  verdict  to  set 
aside  all  orders  subsequent  to  the  order 
overruling  motiou  for  a  new  trial,  wbldt 
motion  was  beard  at  a  term  of  court  subse- 
quent to  the  one  in  which  Judgment  was 
rendered.  It  is  unquestionably  the  law  that 
If  the  power  of  the  court  is  invcAed  during 
the  term  by  motion  against  an  order  made 
by  the  court  at  such  term,  such  motion,  it 
properly  continued,  may  be  heard  at  a  sub- 
sequent term  of  court,  and  ruling  thereon 
will  be  the  same  in  legal  effect  as  a  ruling 
made  at  the  term  at  which  the  motion  was 
made.  It  follows  that,  if  the  ruling  of  the 
court  ui>on  said  motion  was  heard  on  June 
16,  1915,  was  free  from  error,  this  cause 
should  be  affirmed.  In  granting  the  order 
to  enter  Judgment  ui>on  the  verdict.  It  is 
stated  by  the  court: 

"That  the  court  was  without  power  to  recos- 
4itder  its  fkMiner'  action  and  wSs  without  power 
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to  vacate  and  mt  aside  Its  oiAet,  imajing  and 
overruling  the  motion  of  .defendant  for  the  new 
trial  and  ordering  judgment  on  the  verdict  for 
plaintiff  in  the  sum  of  $1,499.50,  when  no  ap- 
plication, petition,  or  motion  was  made  by 
the  defwidant  for  the  purpose,  showing  any 
valid  or  l^al  grounds  therefor,  and  that  the 
arbit];ary  and  summary  action  on  the  part  of 
the  court  in  vacating  and  setting  aside  its  for- 
mer order,  denying  Qie  motion  for  a  new  trial 
and  ordering  and  directing  the  entry  of  Judg- 
ment on  the  verdict  of  4ne  jury  in  favor  of 
the  plaintiff  and  against  the  defendant  in  the 
sum  of  $1,499.50,  without  any  motion,  applica- 
tion, or  petition  therefor,  and  without  any 
showing  or  any  legal  or  sufficient  reasons  and 
grounds  ^erefor,  was  without  effect,  and  was 
coram  non  judice  and  without  the  jurisdiction 
of  the  conrt,  and  was  not  legal  and  binding,  bnt 
such  orders  were  null  and  void." 

In  short,  the  action  of  the  court,  in  set- 
ting aside  all  the  wders  made  In  the  case 
subsequent  to  the  order  overruling  the  mo- 
tion for  a  new  trial  and  directing  the  en- 
try of  judgment  on  the  verdict,  is  based 
alone  upon  the  theory  that  the  action  of  the 
trial  court  in  setting  aside  the  order  over- 
rnllng  the  motion  for  the  new  trial  was  null 
and  void,  and  this  ground  is  the  only  ground 
stated  for  the  action  of  the  court  in  grant- 
ing the  order  to  enter  Judgment  upon  the 
verdict  and  to  set  aside  all  orders  made  by 
the  conrt  in  said  cause  subsequent  to  the 
order  overruling  motion  for  new  trlaL  | 

"When  the  court  in  granting  a  new  trial  med-  { 
fies  fuUy  and  in  detail  the  reason  upon  which 
the  act  Is  based,  it  wUl  be  presumed  that  the ! 
reason  thus  stated  is  the  only  one  upon  which 
the  court  acts."    Anderson  v.  Chriaman,  37  Old. 
73,  ISO  Pat  639.  | 

[S]  The  only  ground  stated  In  the  order  of . 
the  conrt  npon  which  the  court  set  aside  all  ^ 
orders  In  the  cause  subsequent  to  the  order 
overruling  the  motion  for  new  trial  and  di- 
recting the  entry  of  Judgment  on  the  vex- 
dict,  is  that  the  trial  court  was  without  au- 
thority, at  the  same  term  at  which  the  order 
was  made,  to  set  aside  its  order  overruling 
the  motion  for  new  trial.  It  clearly  ap- 
pears that  the  order,  setting  aside  all  sub- 
sequent orders  to  the  order  overruling  the 
motion  for  new  trial  and  directing  a  Judg- 
ment upon  the  verdict,  was  not  a  legal 
ground  for  such  acflon  of  the  court. 

We  are  of  the  opinion  that  it  was  not 
necessary  that  a  formal  written  application 
he  made  In  order  to  call  the  attention  of  the 
<-ourt  to  the  misfortune  shown  by  the  de- 
fendant and  thus  invoke  its  action.  The 
oral  statement  of  the  attorney  was  sufficient 

The  appeal  in  this  case  is  from  -the  action 
of  the  court  on  the  motion  filed  January  6, 
1915,  and  heard  June  16,  1916,  ordering 
Jndtpnent  to  be  entered  npon  the  verdict  ren- 
dered; and  we  are  of  the  opinion  that  the 
court,  in  ordering  the  Judgment  rendered 
and  setting  aside  all  orders  of  the  court  sub- 
sequent to  the  order  overruling  the  motion 
for  a  new  trial,  committed  prejudicial  er- 
ror. 

We  are  of  the  opinion  that  this  cause 


shohld  be  reversed  and  remanded,  with  in- 
structions to  set  aside  the  order,  directing 
that  all  subsequent  orders  made  in  the  cause 
subsequent  to  the  order  orermling  motion 
for  a  new  trial,  and  directing  that  Judgment 
upon  the  verdict  be  -  entered,  be  set  aside, 
and  that  the  canse  be  again  tried. 

PHa  OITBIAM.    Adopted  in  whol& 


SHIBLDS,    Sheriff,    «t    aL    ▼.    COLONIAL 
TRUST  (X).    (No.  7764.) 

(Suprem*  Court  of  Oklahoma.    Oct  24,  1916.) 

(Bvllabu*  by  the  Court.) 

1.  Nkw  Tkial  «=»110— Natubb   or  Righis- 
PowKB  or  CouBT. 

The  district  courts  of  this  state  have  the 
inherent  power  upon  their  own  motion  to  set 
aside  a  verdict  and  grant  a  new  trial  on  account 
of  prejudicial  error,  when  done  at  the  same 
term  of  court  at  which  the  verdict  was  render- 
ed or  judgment  rendered. 

[Ed.  Note.— ror  other  cases,  see  New  Trial, 
Cent  Dig.  {  231;   Dec  Dig.  <8=»U0.] 

2.  New   Tbial  «s>110— Natubb  o»  Riohi<— 
discbxtion  ov  coubt. 

Where  such  action  of  the  court  is  had  at 
the  time  when  the  verdict  Is  rendered,  in  the  ab- 
sence of  counsel,  and  it  is  not  shown  that  coun- 
sel did  not  have  an  opportunity  to  be  present 
and  the  ezceptions  of  counsel  are  properly  en- 
tered and  all  rights  of  appeal  saved,  it  does  not 
appear  that  there  has  been  an  abuse  of  judicial 
discretion  in  the  entering  of  such  order;  and, 
under  such  circumstances,  unless  it  can  be  seen 
beyond  all  reasonable  doubt  that  the  trial  court 
has  manifestly  erred  with  respect  to  some  pure^ 
simple,  and  unmixed  question  of  law,  and  that 
except  for  such  error,  the  ruling  of  the  trial 
court  would  not  have  been  so  made,  this  conrt 
will  not  reverse  the  ruling  of  the  trial  court 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  231;   Dec.  Dig.  <8a»110.] 

3.  New  TntAi,  «ss>65  —  Gbounds  —  Vbbdiot 
OoNiBABZ  TO  Law  aro  Bvidknok. 

Record  examined,  and  held,  that  the  facts 
shown  are  not  such  as  will  warrant  this  court 
in  reversing  the  order  of  the  trial  court  grant- 
ing a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  1 130 ;   Dec.  Dig.  «=965.] 

Oommissloners'  Opinion,  Division  No.  8. 
Error  from  District  Court  Garfield  County; 
James  B.  OuUison,  Judge. 

Actl<»i  by  the  Colonial  Trust  Company 
against  Ed  M.  Shields,  sheriff,  and  another. 
Order  granting  a  new  trial  after  verdict  for 
defendants,  and  defendants  bring  error.  Af- 
firmed. 

Hills  &  Manatt  and  Parker  8e  Simons,  all 
of  Enid,  for  plaintiffs  In  error.  John  F. 
Curran,  of  Enid,  and  W.  V.  Blddison,  of  Tul- 
sa, for  defendant  in  error. 

JOHNSON,  C.  This  is  an  appeal  from  an 
order  of  the  district  court  of  Garfield  county, 
granting  a  new  trial.  On  February  4,  1914, 
one  Oorray  executed  to  the  Colonial  Trust 
Company,  at  Tulsa,  OkL,  a  diattel  mortgage 
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npon  a  certain  aatomoblle,  then  located  In 
Tulaa  county.  Within  a  few  days,  Corra; 
removed  the  mortgaged  property  to  Garfield 
county.  The  mortgage  was  filed  of  record 
In  Tulaa  connty  on  Febmary  6, 1914,  but  was 
never  filed  In  Oarfleld  county.  In  the  summer 
of  1914,  after  the  expiration  of  120  days  from 
such  removal  to  Oarfleld  connty,  attachments 
were  levied  against  the  said  mortgaged  prop- 
erty In  four  different  suits  In  the  courts  of 
Oarfleld  county,  filed  by  different  plaintiffs 
against  the  said  mortgagor,  upon  unsecured 
debts,  the  said  plaintiffs  not  making  the 
statutory  adjustment  of  the  Colonial  Trust 
Company  mortgage.  The  present  case  was 
an  action  in  replevin  by  the  Colonial  Trust 
Company  against  Ed  M.  Shields,  as  sheriff 
of  Oarfleld  county,  and  John  Williams,  con- 
stable, to  recover  the  possession  of  the  at 
tached  property  under  the  chattel  mortgage 
of  plaintiff.  The  plaintiffs  In  the  various 
attachment  suits  were  r^resented  at  the 
trial  of  this  cause.  The  contentions  of  the 
defendants  at  such  trial  were  that  the  at- 
tached automobile  was  not  identlfled  as  the 
one  mortgaged,  and  that,  the  mortgage,  not 
having  been  flied  of  record  in  Garfield  county 
within  120  days  after  the  removal  of  the 
property  to  the  latter  county,  the  mortgage 
was  void  as  to  the  attachhig  creditors  of 
the  mortgagor.  The  case  was  tried  to  a 
Jury,  which  returned  a  verdict  In  favor  of 
defendants,  the  attaching  creditors  of  the 
mortgagor,  for  the  return  of  the  property  or 
the  value  of  the  property,  assessed  at  $900. 
When  the  Jury  returned-  its  verdict,  the  at- 
torneys for  neither  side  being  present  In 
court,  the  court  of  Its  own  motion  entered 
an  order,  setting  aside  the  verdict  and  grant- 
ing a  new  trial  to  plaintiff  and  giving  defend- 
ants an  exception  to  this  order.  Later  coun- 
sel for  defendants  filed  a  motion  to  vacate 
this  order  and  enter  Judgment  npon  the  ver- 
dict At  the  time  of  overruling  this  motion, 
the  court  made  a  record  showing  that  the 
verdict  was  set  aside  and  a  new  trial  granted, 
for  the  reason  that  In  the  opinion  of  the 
court  the  verdict  was  contrary  to  the  law  and 
the  evidence,  and  was  brought  about  by  un- 
due influence.  No  spedflc  acts  of  undue  in- 
fluence were  stated  by  the  court,  or  appear 
in  the  record.  Defendants  were  given  excep- 
tions and  the  usual  rights  and  time  for  ap- 
peal. 

[1]  Defendants  have  appealed  to  this  court, 
alleging  that  the  lower  court  erred  in  its 
order  setting  aside  the  verdict  and  granting 
a  new  trial,  and  in  overruling  the  motions 
of  defendants  to  vacate  such  order  and  to 
render  Judgment  on  the  verdict  They  con- 
tend that  the  order  setting  aside  the  verdict 
and  granting  a  new  trial,  upon  the  court's 
own  motion  and  in  the  absence  of  counsel, 
was  an  abuse  of  Judicial  discretion.  It  has 
been  repeatedly  held  by  this  court  that: 

"Coarts  of  general  common-law  JDrisdietlon 
have  the  inherent  power,  upon  theu  own  mo- 
tion, to  set  aside  a  verdict  and  grant  a  new  trial 


on  aooonnt  of  prejudicial  error,  when  done  at 
the  same  term  of  court  at  which  the  verdict  was 
returned  or  Judgment  rendered  ;  and  the  power 
win  not  be  deemed  to  have  been  taken  away  by 
statute,  unless  intent  to  do  so  is  dear."  Todd 
V.  Orr,  44  Okl.  4S9,  145  Pac.  898;  Barker  t. 
National  Oil  &  Development  Co.,  164  Pac.  51S 
(not  yet  officially  reported) ;  St  Louis,  I.  M. 
&  8.  Ry.  Co.  V.  Lowrey  (cause  No.  7877  in  this 
court)  160  Pac.  716,  not  yet  officially  reported. 

These  cases  hold  that  the  power  mention- 
ed in  the  quoted  excerpt  exists  in  the  dis- 
trict courts  of  this  state,  and  has  not  beea 
affected  by  statute. 

[2]  It  is  also  the  established  rule  in  this 
Jurisdiction  that: 

"The  Supreme  C!onrt  will  not  reverse  the  rul- 
ing of  the  trial  court,  granting  a  new  trial,  nn- 
lesa  it  can  be  seen,  beyond  all  reasonable  donbt, 
that  the  trial  court  has  manifestly  and  material- 
ly erred  with  respect  to  some  pure,  simple,  and 
unmixed  question  of  law,  and  that,  except  for 
such  error,  the  ruling  of  the  trial  court  would 
not  have  been  so  made.  The  Supreme  Coart 
will  very  seldom  and  very  reluctantly  reverse 
the  decision  or  order  of  the  trial  court  which 
grants  a  new  trial."  Jacobs  v.  City  of  Perry, 
29  OU.  743,  119  Pac.  243;  Duncan  v.  Me- 
Alester-Choctaw  Coal  Co.,  27  Okl.  427, 112  Pac 
982 ;  Sharp  v.  Choctaw  Ry.  &  Lighting  Co..  34 
OkL  730,  126  Pac.  1025. 

Following  this  rule  to  Its  logical  ooncln- 
sioD,  this  court  has  further  said: 

"Trial  courts  are  invested  with  a  very  large 
and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  onght  to  be  granted  when- 
ever, in. the  opinion  of  the  trial  court,  the  par- 
ty asking  for  the  new  trial  has  not  probably  bad 
a  reasonably  fair  trial,  and  has  not,  in  all  prob- 
ability, obtained  or  received  subotantial  jnstioe, 
although  it  might  be  difficult  in  many  instances 
for  the  trial  court  or  the  parties  to  state  the 
grounds  for  such  new  trial  upon  paper  so  plain- 
ly that  the  Supreme  Court  conid  understand 
them  as  well  as  the  trial  court  and  the  parties 
themselves  understood  them."  Hughes  v.  OL,  S. 
I.  &  P.  Ry.,  36  Okl.  482,  130  Pac.  691. 

Under  these  rules  the  power  of  the  lower 
court  Is  clear,  and  the  extent  to  which  this 
court  will  go  In  reviewing  the  same  Is  oa  less 
so. 

Plaintiffs  In  error  contend  that  not  alone 
was  there  plainly  error  In  the  making  of  the 
orders  complained  of,  but  that  it  was  an  abuse 
of  Judicial  discretion  for  the  court  to  set 
aside  the  verdict  and  ^rant  the  new  trial, 
of  Its  own  motion.  Immediately  npon  the  re- 
turn of  the  verdict,  and  In  ttie  absence  of 
counsel.  They  predicate  their  assertion  of 
abuse  of  Judicial  discretion  largely  upon  the 
statement  in  the  brief  that  throughout  the 
trial  the  lower  court  displayed  prejudice 
against  the  defendants,  and  In  support  of  the 
contentloa  that  legally  it  was  an  abuse  of 
discretion  to  make  the  order  In  the  absence 
of  counsel  quote  from  Todd  t.  Orr,  anpra, 
where  the  court  In  announcing  the  power  of 
the  lower  court  to  set  aside  a  verdict  upon  its 
own  motion,  said: 

"The  extraordinary  power  thus  recognised  to 
exist  should  be  exercised  sparingly,  and.  we  may 
add,  upon  due  notice  to  the  parties,  or  at  the 
time  when  the  verdict  is  rendered.  This,  that 
the  losing  litigant  may  have  timely  opportunity 
to  except,  and,  if  desirous,  appeal  from  the 
court's  action." 
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The  order  aetttng  aside  the  verdict  was  efi- 
tered  at  tbe  time  of  the  retam  of  the  verdict 
Counsel  could  have  beea  present  It  was  their 
daty  to  be  present  The  lower  conrt  seems  to 
have  been  extremely  fair  In  protecting  their 
'  rights  In  their  absence.  They  were  given  the 
exception  they  would  haye  received  If  present 
The  matter  was  later  (nUy  presented.  They 
were  given  their  fall  rights  of  appeal.  As  a 
final  basis  of  this,  our  conclusion  that  the 
trial  court  did  not  exercise  an  abuse  of  Ju- 
dicial discretion,  and  at  the  same  time  pass- 
ing upon  the  allegation  of  error  in  the  order 
setting  aside  the  verdict  and  granting  the 
new  trial,  we  find  no  prejudicial  error  against 
the  trial  court 

[3]  In  view  of  the  charge  of  prejudice  and 
abuse  of  discretion  by  the  lower  court,  in 
fairness  to  the  lower  court  as  well  as  to  the 
parties,  we  have  examined  the  entire  record 
with  extreme  care,  and  fail  to  find  in  Om  rec- 
ord of  the  trial  anything  tending  to  indi- 
cate a  display  by  the  trial  Judge  of  bias  or 
prejudice  toward  either  of  the  parties,  or 
any  act  or  word  of  the  court  inconsistent 
with  strict  Judicial  impartiality  between  the 
parties.  Hlft 'rulings,  in  the  trial  procedure, 
were  probably  more  often  against  the  plain- 
tiffs than  against  the  defendants,  and  no 
word  gave  any  Shadow  of  partiality  to 
these  mlings.  At  a  hearing  before  the  court, 
after  the  discbarge  of  the  Jury,  in  stating  his 
attitude  ft>r  the  record,  the  trial  Judge  said: 

"Tbe  court  set  aside  tbe  verdict  in  this  case: 
First,  because  it  is  contrary  to  the  evidence; 
second,  because  it  is  contrary  to  tbe  law  of  the 
case,  and  contrary  to  the  instmctions  of  the 
court  Farther,  the  court  was  of  the  opinion, 
and  was  in  possession  of  sufficient  information 
to  convince  tbe  court,  that  the  jury  had  been 
nnduly  influenced  by  the  parties  in  interest,  and 
at  that  time  I  was.  and  I  am  now,  of  the  opin- 
ion that  this  verdict  was  hammered  and  whip- 
ped out  of  the  Jnry.  It  is  not  in  accordance 
with  the  law.  It  Is  not  in  accordance  with 
trood  government  I  retrard  it  as  a  verdict  that 
was  cbtained  under  force,  dtiress,  and  misrep- 
resentations, and  it  was  the  duty  of  the  court 
to  set  it  aside,  and  set  It  aside  instantly.  The 
attorneys  for  the  defendant  could  have  been 
present  if  they  so  desired.  The  attorneys  did 
come,  or  some  of  them  did  come,  into  this  court- 
room within  10  or  15  minutes  after  the  verdict 
was  rendered.  T%e  conrt  saw  them  here  him- 
self, and  there  is  notbin?  to  all  of  this  tallc 
about  not  having  an  opportunity  to  be  present 
at  the  time  the  verdict  was  returned  by  the 
Jnry  and  set  aside  by  the  court  It  is  a  mis- 
carriage of  Justice.  It  was  the  duty  of  the 
conrt  to  not  permit  anything  of  that  kind  In  his 
presence,  when  he  knew  that  this  undue  influ- 
ence was  being  exercised  all  of  the  time." 

When  requested  by  connael  for  defendants, 
the  court  declined  to  state  into  the  record  his 
grounds  for  his  belief  that  the  verdict  was 
tbe  result  of  undue  influence.  The  trial 
Judge  saw  the  trial,  the  play  of  tbe  personal 
magnetism  of  tbe  attorneys  and  Its  InfluMtce 
upon  the  emotions  and  prejudices  of  the  Jury, 
as  well  as  the  other  occurrences  in  the  court 
never  caught  by  the  reporter's  pencil;  and  he 
passed  Judgment  upon  these  things.  We 
will  not  say  that  this  Judgment  displayed  pre]- 
160P.-46 


ndloe,  or  was  error,  If  there  was  not  error 
in  the  essential  effect  of  it  In  the  language 
of  this  court  in  Hughes  v.  O.,  B.  I.  &  P.  By„ 
supra: 

"It  might  be  difflenlt  in  many  instances  for 
the  trial  court  or  the  parties  to  state  the  giounds 
for  such  new  trial  upon  paper  so  plainly  that 
the  Supreme  Conrt  could  understand  them  as 
well  as  the  trial  court  and  the  parties  them- 
selves understood  them." 

We  have  read  the  record  carefully.  With 
only  the  written  record  before  us,  and  even 
without  the  intimacy  that  tbe  lower  court 
had  with  the  actual  trial  proceedings,  it  ap- 
pears to  us  that  the  lower  court  was  amply 
Justified  in  his  assumption  that  the  Jury  had 
violated  Its  instructions,  and  that  the  ver- 
dict was  contrary  to  the  evidence  and  to  the 
instructions  of  the  court,  which  were  not 
excepted  to  and  became  the  law  of  the  trial. 
An  officer  of  the  mortgagee  company,  the 
plaintiff,  positively  identified  the  automobile 
in  controversy  as  the  mortgaged  machine, 
and  other  evidence  supported  him.  The  re- 
butting evidence,  offered  by  defendants,  did 
not  controvert  this,  except  to  show  that 
the  factory  number,  testified  by  plalntilTs 
witnesses  to  have  been  on  the  machine  at  the 
time  the  mortgage  was  executed,  was  not  on 
It  at  the  time  of  the  attachments,  and  showed 
that  at  the  time  last  mentioned  no  factory 
number  was"  on  the  machine,  and  that  at  one 
time  a  representative  of  plaintiff  was  looking 
for  a  six-cylinder  car  and  not  for  a  four- 
cylinder  car,  the  machine  In  question  being 
a  four-cylinder  one.  The  court  instructed  the 
Jury  that  the  record  of  the  mortgage  In 
Tulsa  county,  it  not  having  been  recorded  In 
Oarfleld  county,  was  suflldent,  if  the  indebt- 
edness which  was  the  subject-matter  of  the 
attachments  accitied  within  120  days  after 
the  removal  of  tbe  car  to  Oarfleld  county, 
and  that  under  such  drcamstancea  the  at- 
tachments would  not  hold  the  property  un- 
less the  statutory  adjustment  of  the  rights 
of  the  mortgagee  had  been  made  by  the  at- 
taching plaintiffs,  if  the  attached  automobile 
was  the  property  mortgaged.  There  was 
evidence  for  plaintiff  upon  both  Issnea  In 
fact  the  evidence  was  fairly  preponderant  In 
favor  of  plaintiff,  if  not  conclusive.  The 
Jury  assessed  the  value  of  the  automobile  at 
$900,  and  there  was  no  evidence  of  that  value. 
We  do  not  weigh  this  evidence  for  the  pur- 
pose of  determining  the  ultimate  strength  of 
tbe  proof,  but  to  find  the  ground,  if  any, 
upon  which  the  trial  Judge  stood,  in  his  or- 
ders upon  tbe  r^dlct  and  subsequent  mo- 
tions, whether  he  may  have  allowed  any 
prejudice  or  Mas  to  have  Interfered  with,  or 
cause  him  to  abuse,  the  discretion  vested  in 
him  by  law. '  We  are  unable  to  find  any  rea- 
sonable Inference  of  prejudice  in  the  record, 
or  that  the  court.  In  granting  the  new  trial, 
erred  with  reeipect  to  any  question  of  law. 
The  verdict  must  have  been  such  as  to  have 
satisfied  his  conscience.  There  was  reason- 
able ground  for  the  assumption  by  the  trial 
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court  that  the  pUdntitf  bad  not,  In  all  prob- 
ability, obtained  or  received  substantial  Jus- 
tice. 

The  orders  of  tbe  lower  court,  granting 
the  new  trial,  and  overruling  the  motions  to 
vacate  such  order  and  render  Judgment  on 
the  verdict,  are  affirmed. 

PER  CURIAM.    Adopted  In  whoI& 


STRONG  V.  DAT  et  aL     (No.  8263.) 
(Supreme  Court  of  Oklahoma.    Oct.  24,  1916.) 

(SvUabut  iy  the  Court.) 

Bbidoes  9=»37— Irjttbies  tsom  NKauaEKCE 
— Officebs— PBBaoNAi.  Liability. 
The  individuals  composing  a  board  of  cotm- 
ty  commissioners  are  personally  liable  to  any 
person  suffering  damage  thereby,  and  who  ia 
himself  not  euilty  of  contributory  negligence, 
for  their  negligent  failure  to  repair  a  county 
bridge  under  their  care  and  supervision;  there 
being  sufficient  public  funds  available  for  mak- 
ing such  repairs. 

[Ed.  Note.— For  other  cases,  see  Bridgea, 
Cent  Dig.  §1  96,  103-106,  109;  Dec.  Dig.  «=> 
37.] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Custer  County; 
T.  A.  Edwards,  Judge. 

Action  by  S.  J.  Strong  against  G.  W.  Day 
and  others.  From  a  judgment  sustaining  a 
general  demurrer  to  the  petition,  plaintiff 
appeals.  Reversed,  with  directions  to  over- 
rule demurrer. 


Geo.  T.  Webster,  of  Clinton,  for  appellant. 
Geo.  C.  Darnell,  of  Arapaho,  for  appellee). 

BURFORD,  C.  Plalntur  alleged  that  the 
individual  defendants  constituted  the  board 
of  county  commissioners  of  Custer  county; 
that,  as  such,  they  were  charged  by  law  with 
the  duty  of  repairing  the  public  bridges  In 
the  county  ovei*  20  feet  In  length;  that  among 
such  bridges  was  one  constructed  over  Deer 
creek  at  a  point  particularly  described,  said 
bridge  having  been  built  by  the  county  In 
1810;  that  said  bridge  was  upon  an  Improved 
public  road  upon  a  section  line  laid  out  and 
Improved  by  the  county;  that  said  bridge 
was  being  used  as  a  county  bridge  on  June 
2,  1916;  that  on  said  day,  while  crossing 
the  same  with  a  loaded  wagon,  tbe  plain- 
tllTs  work  animals  were  killed  by  reason  of 
the  bridge  falling  down  and  precipitating 
them  and  their  driver  into  the  creek  below. 
Many  defects  in  the  original  construction  of 
tbe  bridge  were  set  out,  and  it  was  further 
alleged  that  tbe  beams  and  supports  thereof 
bad  become  rotten  and  decayed,  and  had  been 
In  sudi  condition  for  more  than  17  months 
prior  to  the  accident  The  petition  then 
states: 

"WMcb  condition  was  unknown  to  plaintiff, 
but  was  well  known  to  said  defendants,  as 
plaintifC  verily  believes  and  so  charges,  but  if 
such  fact  were  not  known  to  them,  their  ig- 
norance  and   want    of   knowledge    relative   to 


th'e  rotten  condition  of  said  tie  l>eains  and 
struts  was  due  to  their  wanton  ne^igence 
and  want  of  care  in  looking  after  and  trying  to 
ascertain  the  true  condition  of  said  bridge,  and 
said  plaintiff  alleges  that,  if  said  defendant 
had  given  said  bridges  any  attention,  or  had 
made  the  most  casual  ezammation  of  same  with 
the  end  in  view  of  ascertaining  If  the  same 
was  in  good  repair,  they  would  have  readily 
discovered  that  the  same  was  in  a  dangerous 
condition  and  liable  to  collapse  at  any  time,  and 
this  they  wantonly  and  negligently  failed  to  do. 
That  tbe  joints  and  ends  of  said  beams  where 
the  struts  entered  against  the  shoulders  be- 
came and  were  rotten  and  in  a  decayed  and 
wortiiless  condition,  destroying  the  use  and 
value  of  said  bridge,  and  making  it  extremely 
dangerous  to  the  traveling  public,  and  liable  to 
collapse  at  any  time,  and  that  the  8x8  beams 
extending  over  said  piling  at  the  ends  thereof 
upon  which  rested  the  tie  beams  became  and 
were  rotten  and  decayed  and  incapable  of  re- 
sisting the  usual  and  ordinary  weight  of  puMie 
traveU,  but  these  were  so  covered  that  tb^ 
true  condition  was  not  capable  of  being  read- 
ily discovered  by  the  public,  and  could  on^ 
be  seen  by  malting  a  careful  inspection  thereof, 
but  these  defects  could  have  been  readily  as- 
certained by  these  defendants  if  they  had  at- 
tempted to  Inspect  the  same,  or  liave  caused  the 
same  to  be  inspected  bv  any  competent  pe»on 
by  them  employed,  which  duty  rested  upon  them 
because  of  their  ofBdal  duties  toward  the  pub- 
lic, and  for  the  purpose  of  protecting  the  pub- 
lic from  tailing  of  said  bridge." 

It  was  further  alleged: 

"That  said  defendants  have  at  all  times  here- 
inafter mentioned  had  ample  and  sufficient  mon- 
ey in  their  hands  and  under  thrir  contnd  to  re- 
pair the  bridge  hereinafter  described." 

Tbe  value  of  the  animals  killed  was  Bet 
out,  together  with  a  prayer  for  damages. 

To  the  petition  the  Individual  defendants 
filed  a  general  demurrer,  which  was  by  the 
court  sustained.  The  Fidelity  &  Deposit 
Company,  surety  upon  their  official  bonds, 
filed  no  pleading,  and  neither  its  rights  nor 
liabilities  are  considered  herein. 

Considering  this  petition  with  all  tbe  rea- 
sonable intendments  to  be  drawn  therefrom, 
we  are  of  the  opinion  that  It  states  a  cause 
of  action.  The  American  courts  have  widely 
divided  upon  the  question  of  personal  UablU- 
ty  of  road  t^cers  for  negligent  or  wlllfnl 
misfeasanoe  or  nonfeasance  in  the  repair  of 
the  roads  and  bridges  under  their  care. 
Some  states  have  apparently  taken  different 
views  upon  tbe  subject  at  different  periods 
of  their  judicial  history.  The  following  cases 
will  be  found  to  be  illustrative  of  the  varldns 
holdings  and  reasons  therefor:  Freeholders 
V.  Strader,  18  N.  J.  Law,  108,  36  Am.  Dec; 
630;  Llvermore  r.  Freeholders,  29  N.  J.  lisw, 
246;  Barttett  v.  Orozler,  IT  Johns.  (N.  T.) 
489,  8  Am.  Dec.  428 ;  Mayor  r.  Furze,  3  HUl 
(N.  T.)  eiT;  Adslt  v.  Brady,  4  HUl  (N.  YJ 
682,  40  Am.  Dec.  306;  Robinson  v.  Caiamber- 
laln,  84  N.  X.  889.  90  Am.  Dea  713;  Smith 
V.  Wright,  24  Barb.  (N.  T.)  170;  Hover  v. 
Barkboof,  44  N.  T.  118;  Ooteman  v.  Eako'. 
Ill  Ky.  181,  6S  S.  Wb  484;  Lynn  v.  Adams. 
2  Ind.  143;  McConnell  v.  Dewey,  5  Nd>.  385: 
Dunlap  V.  Kuapp,  14  Ohio  St.  64,  82  Am.  Dee. 
468;    Teamey  v.  Smith,  86  IlL  391;    Allvk 
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7.  MIchd,  88  IlL  AW.  818;  Harris  t.  Carson, 
40  lU.  App.  147;  SUnner  t.  Morgan,  21  lU. 
App.  209:  Gould  v.  Bchermer,  101  Iowa,  682, 
70  N.  W.  697;  SeUs  v.  D«rmody,  114  Iowa, 
344,  86  N.  W.  326;  Commissioners  v.  Duckett, 
20  Md.  468,  88  Am.  Dec.  567 ;  Commissioners 
V.  Gibson,  36  Md.  229;  Downes  t.  HopUnton, 
67  N.  H.  456,  40  Atl.  433;  Doeg  y.  Co<*,  126 
Cal.  213,  68  Paa  707,  77  Am.  St  Rep.  171; 
Warden  v.  Witt,  4  Idaho,  404,  89  Pac.  1114, 
93  Am.  St.  Rep.  70 ;  Hathaway  v.  Hinton,  46 
N.  a  243;  McEenzle  ▼.  Chorln,  1  McMnL 
(S.  O.)  222.  tTpon  the  common  law  Brooke's 
Abr.  Otle  Action  on  Case,  reviewing  the  Year 
Books,  Rnssell  v.  Men  of  Devon,  2  T.  R.  608, 
and  Henly  v.  Mayor  of  Lyme,  6  Bing.  01,  are 
ottea  dted. 

It  appears  to  be  not  necessary  to  go  into  a 
discussion  of  these  cases  In  view  of  the  deci- 
sion of  this  court  in  Mott  et  al.  v.  Hull,  152 
Pac.  92,  I*  B.  A.  1916B,  1184,  not  yet  offl- 
dally  reported.  In  that  case  certain  town- 
ship trustees  were  Indlvldnally  sned  for  dam- 
ages arising  frwn  their  negligently  leaving 
an  unguarded  obstruction  in  a  highway 
which  they  were  repairing.  It  was  there 
hdd  that  their  duties  in  this  regard  were 
purely  ministerial,  and  that  for  negligence 
in  the  performance  thereof  they  might  be 
held  Indlvidaally  liable.    This  court  said: 

"Where  the  duties  of  an  officer  are  purely 
ministerial,  he  may  be  liable  in  damages  to  any 
one  who  can  show  he  has  suffered  a  special  in- 
jury because  of  such  officer's  failure  to  per- 
form or  negligent  performance  of  such  duty." 

Indeed,  there  is  little  conflict  In  the  ad- 
judicated cases  upon  the  principle.  It  is  in 
Its  application  that  diversity  of  opinlcm  has 
arisen.  The  rule  is  tersely  stated  in  Amy 
V.  Supervisors,  11  Wall.  136,  20  Ll  Bkl.  101. 

"The  rule  is  well  settled  that,  where  the  law 
requires  absolutely  a  ministerial  act  to  be  done 
by  a  public  officer,  and  he  neglects  or  refuses 
to  do  such  act,  he  may  be  compelled  to  respond 
in  damages  to  the  extent  of  the  injury  arising 
from  his  conduct.  There  is  an  unbroken  cur- 
rent of  authoritieB  to  this  effect.  A  mistake 
as  to  his  duty  and  honest  intentions  will  not 
excuse   the  offender." 

It  must  be  taken  as  settled  by  Mott  et  al. 
V.  Hull,  supra,  that  the  work  of  repairing 
roads — and  bridges  must  rest  in  the  same 
category — by  public  officers  is  mlnlBterial  in 
its  nature,  and  likewise  that  the  dlstinctloo 
between  acts  of  misfeasance  and  nonfeasance 
in  some  of  the  cases  does  not  exist  in  thia 
state;  for  each  is  placed  upon  the  same  plane 
In  the  lang;uage  above  quoted.  But  one  dis- 
tinction is  noted  between  the  governing  prin- 
ciples announced  in  Mott  v.  Hull,  supra,  and 
those  to  be  applied  in  the  Instant  case.  In 
the  Mott  Case  the  officers  sued  were  town- 
ship officers,  who  pleaded  that  they  "were 
charged  by  law  with  power  and  duty  of  re- 
pairing the  highway."  Here  the  parties 
sned  are  county  commisslonerB,  and  the  point 
Is  made  that  the  statutes  of  this  state  Impose 
no  absolute  doty  upon  them  to  repair  the 
bridges  under  their  charge.  We  therefore 
pass  to  a  consideration  of  the  laws  govein- 


Ing  county  oommlasloners  In  this  regard.  It 
is  to  be  noted  that  there  is  no  allegation 
that  the  bridge  in  qnestlon  waa  upon  a  "state 
road,"  and  that  therefore  the  provisions  of 
the  aqit  of  1916  peculiar  to  the  duties  of  the 
various  officers  having  supervision  of  such 
roads  are  not  considered. 
By  section  7581,  Rev.  Laws  1910: 
"All  bridges  more  than  20  feet  long  shall 
be  under  the  control  and  supervision  of  the 
board  of  county  commissioners." 

By  section  1600,  Rev.  Laws  1910: 
The  county  commisaioners  "shall  have  power 
*  •  •  to  construct  and  repair  bridges  and 
to  open,  lay  out  and  vacate  highways  •  •  • 
[and]  to  df  and  perform  such  other  duties  and 
acts  that  the  board  of  county  commissioners 
may  be  required  by  law  to  do  and  perform." 

And  it  is  provided  in  section  7609,  contain- 
ed within  the  general  articles  upon  roads 
and  bridges,  that: 

"The  board  of  county  commissioners  shall 
provide  all  roads  improved,  under  the  provi- 
sions of  this  article,  with  suitable  bridges  of  a 
permanent  and  substantial  character  and  shall 
keep  and  maintain  same  in  repair." 

Some  question  la  raised  that  the  latter 
section  applies  only  to  roads  within  the  "im- 
provement districts"  provided  foi  in  said  ar- 
ticle. However  that  may  be,  we  are  of  the 
opinion  that  the  general  grant  of  power  to 
repair  bridges  above  set  out  carries  with  it 
the  duty  so  to  do  within  the  funds  provided 
by  law  for  such  purpose.  As  early  as  King 
v.  Inhabitants  of  Derby,  Skin.  370,  it  was 
held  that  "may"  in  the  case  of  a  public  officer 
is  tantamount  to  "shall"  and  In  Bex  v.  Bar- 
low, 2  Salk.  609,  it  was  said: 

"When  a  statute  directs  the  doin^  of  a  thing 
for  the  sake  of  justice  or  the  public  good,  the 
word  'may'  is  the  same  as  the  word  'uiall.' " 

In  Supervisors  r.  U.  S.,  4  Wall.  435,  18  L. 
Ed.  419,  the  statute  provided  that  the  super- 
visors "may.  If  deemed  advisable,  levy  a  tax," 
etc.  Constrnlng  the  statute,  the  Supreme 
Court  of  the  United  States  said: 

"The  conclusion  to  be  deduced  from  the  au- 
thorities is  that,  where  power  is  given  to  public 
officers,  in  the  language  of  the  act  before  us, 
or  in  equivalent  language,  whenever  the  public 
interest  or  individual  rights  call  for  its  exer- 
cise, the  language  used,  though  permissive  in 
form,  is  in  fact  peremptory." 

This  language  was  adopted  and  followed  In 
Jordon  v.  Davis,  10  OkL  329,  61  Pac.  1063. 

Almost  the  Identical  language  of  our  stat- 
ute was  involved  In  Doeg  v.  Cook,  126  Cal. 
218,  68  Pac  707,  77  Am.  St  Bep.  171,  supra. 
The  law  there  provided  that: 

"The  trustees  have  power  to  provide  for  the 
opening,  lighting,  and  keeping  m  good  repair 
streets  and  alleys." 

Under  the  statute  it  was  held  that  If  the 
officers.  In  regard  to  repairs,  negligently  per- 
formed their  duty  or  did  not  perform  it  at 
all,  they  were  liable  In  damages  to  any  one 
specially  Injured  as  a  result  of  such  neglect.' 

We  can  scarcely  conceive  of  a  power  whose 
ezerdse  Is  more  strongly  called  for  by  the 
"pnbllc  interest"  than  that  of  keeping  bridges 
In  repair.  The  people  di^  these  bridges  upon 
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the  Buppositioa  that  they  are  capable  ot  sna- 
talnlng  ordinary  traffic.  The  county  oommls- 
sloners  are  public  officers,  paid  for  their 
services,  who  have  the  supervialon  of  these 
bridges  and  the  power  to  repair  them.  Un- 
der such  conditions  we  hold  that  power  to 
repair  carries  with  it  a  duty  to  exercise  that 
power  within  the  lawful  limitations  regard- 
ing available  funds  and  the  like.  With  the 
duty  to  repair  necessarily  goes  the  duty  to 
inspect,  in  i)erson  or  by  agent,  In  order  to 
ascertain  the  necessity  therefor.  Whether 
or  not  repairs  are  necessary;  upon  what 
bridges,  if  more  than  one  is  in  disrepair,  the 
public  fnnds  should  be  expended;  the 
amount  to  be  devoted  to  each;  the  Und  of 
repairs  to  be  made — all  these  may  be  matters 
of  discretion,  for  a  mistake  in  the  exercise 
of  which  the  officers  would  not  be  liable; 
but  if  this  bridge,  as  alleged,  funds  being 
available  to  do  this  particular  repairing,  as 
alleged  in  the  petition,  were  left  for  17 
months  so  decayed  that  it  constituted,  in  the 
language  of  the  jtetitlon,  "a  veritable  death 
trap,"  and  the  commissioners  knew  these 
facts  or  could  have  ascertained  them  upon 
"a  casual  examination,"  as  alleged,  and  neg- 
lected to  so  inspect  the  bridge  or  cause  It  to 
be  inspected,  "wantonly  and  negligently," 
then  we  think  that,  the  necessity  for  repairs 
being  apparent,  and  the  funds  being  available 
therefor,  the  duty  to  repair  the  bridge  be- 
comes ministerial,  and  if  they  negligently 
failed  to  perform  that  duty  they  are  liable  to 
the  plaintlft  in  the  absence  of  contributory 
negligence  upon  his  part  The  word  "negli- 
gently" la  used  herein  advisedly,  and  we  are 
not  to  be  taken  as  holding  that  every  failure 
to  repair  a  bridge  constitutes  a  negligent 
failure  of  duty  or  raises  a  presumption  of 
negligence  upon  the  part  of  the  commlB- 
sioners. 

Defendants  rely  wholly  upon  James  t. 
WeUston  Township,  18  OkL  56,  90  Pac.  100, 
13  L.  R.  A.  (N.  S.)  1219,  11  Ann.  Cas.  938, 
and  Howard  v.  Rose  Township,  37  Okl.  163, 
131  Pac.  683,  holding  the  township  not  Uable 
for  damages  arising  from  defects  in  the  town- 
ship highwaya  This  contention  is  disposed 
of  by  tlie  language  of  Hott  v.  Hull,  supra: 

"An  officer  may  be  liable  to  an  individual  for 
negligence  in  the  performance  of  a  purely  min- 
isterial duty,  although  the  state  or  political 
subdivision  thereof  which  elects  him  may  not, 
under  the  law,  be  liable  fo^  his  negligence." 

We  have  confined  our  remarks  to  a  dis- 
cussion of  the  duty  to  repair.  Bo  far  as  the 
petition  alleges  defects  in  the  original  con- 
struction, there  being  no  allegation  that  these 
defendants  were  In  office  at  the  time  the 
bridge  was  first  built,  we  are  of  (^>lnion  that 
no  liability  can  be  fastened  upon  them  in  that 
regard.  If  any  cause  of  actlcxi  exists  for 
negligence  in  the  original  oonstructlcm,  the 
right  of  action  Is  against  the  persons  In  office 
at  that  time.    It  does  not  extend  to  their 


snccessors.   Lament  ▼.  Halght,  44  How.  Prac. 
(N.  T.)  1. 

The  judgment  of  the  trial  court  ia  revers- 
ed, with  directions  to  overrule  the  demorrer 
to  the  petition. 

PER  GDRIAM.    Ad<q>ted  In  whole. 


BROWN  et  aL  v.  ANDERSON.     (No.  7416.) 
(Supreme  Court  of  Oklahoma.    Oct  2i,  1916.) 

(BvUalmi  by  th«  Court.) 

1.  Affeai,  and  Ebbob  <t=»362(l)— Psbsentmo 
Questions  in  Tbiai.  Cotjbt — ^Necessttt. 

The  syllabus  in  Vandenbeig  v.  Winne,  155 
Pac.  246,  is  adopted  herein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  1960,  8282-3281 ;  Dee. 
Dig.  <S=362(1).] 

2.  Appeal  and  E^bob  e=>36S(^  —  AssiOH- 
MENTs  OP  Ebbob— Amendment. 

After  the  expiration  of  the  statutory  time 
allowed  for  filing  petition  in  error  in  this  court, 
it  cannot  be  amended  by  setting  up  new  and  dis- 
tinct assignments  of  error,  and  where  permia- 
sion  to  amend  has  been  given  and  a  new  assign- 
ment Is  set  out  in  the  amended  petition  in  error, 
such  assignment  will  be  considered  as  having 
been  inadvertently  made,  and  will  not  be  eonsid- 
ered  by  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  •8s»362(S).] 

8.  Indians  «=»16(1)  —  Lands  —  Powxbs  or 

SiTATB    OOTTBTS. 

One  of  the  essential  elements  in  the  Jurie- 
diction  of  a  court  la  "power  to  adjudicate  the 
particular  question"  presented  for  judgment 
The  state  courts  of  this  stats  have  no  power  to 
authorise  a  conveyance  of  restricted  Indian  lands 
in  contravention  of  the  treaties  and  acts  of  Con- 
gress relating  thereto. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent 
Dig.  §1  38,  40;  Dec.  Dig.  <S=>15(1).] 

4.  Indians  «=»27(2)— Right  of  AonoK— Ju- 

BisDicnoN  OF  State  Covbt. 
A  full-blood  Indian,  being  a  dtisen  of  the 
United  States,  and  of  this  state,  has  a  right  to 
sue  in  the  courts  of  the  state,  the  same  as  any 
other  citizen  and,  witliin  the  jurisdiction  of  such 
courts,  may  have  his  rights  growing  out  of  the 
treaties  and  acts  of  Congress  relating  to  his  land 
adjudicated,  and  such  rights  as  may  be  protect- 
ed at  the  suit  of  the  executive  department  of  the 
federal  government  may  also  be  enforced  in  the 
state  courts  by  an  action  instituted  by  the  In- 
dian in  his  own  proper  person. 

lEd.  Note — For  other  cases,  see  Indians,  Cent 
Dig.  i  20;  Dec.  EHg.  <S=i>27(2).] 

Commissioners'  Opinion,  Dtvislon  No.  2. 
Error  from  District  Court,  JefTersoa  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Action  by  Osborne  Anderson  against  J.  R. 
Brown  and  others.  Judgment  for  piMinHfr, 
and  defendants  bring  error.    Affirmed. 

H.  A.  Ledbetter  and  F.  M.  Adama,  both 
of  Ardmore,  and  D.  M.  Bridges  and  John 
Vertrees,  both  of  Waurlka,  for  plalntllEs  In 
error.  Ouy  Green,  of  Wanrlka,  and  H.  L. 
Westphal,  of  Antlers,  for  defendant  in  error. 

OAXBRAITH,  a  The  defendant  In  error, 
Osborne  Anderson,  a  full-blood  Chicknaaw 
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Indian,  commenced  this  action  In  ejectment 
In  tbe  trial  court  against  the  plaintiffs  in 
error  to  recover  possession,  and  to  cancel  a 
conreyanoe  of  the  allotment  of  Lottie  Hlb- 
cha,  who  died  In  December,  1906,  leaving 
him  as  her  sole  surviving  belr.  It  was  al- 
leged In  the  petition  that  the  conveyance  for 
this  inherited  land,  which  he  sought  to  have 
canceled,  was  void  for  the  reason  that  it 
had  been  executed  and  delivered  during  his 
minority.  There  was  a  trial  to  tbe  court 
and  a  Judgment  for  tlie  plalntifl.,  adjudging 
him  to  be  the  owner  of  the  fee  in  the  land, 
and  entitled  to  possession  and  canceling  the 
deed,  and  for  damages  In  the  amount  of  the 
rental  of  the  land  during  the  tune  the  de- 
fendants had  been  In  possession.  To  review 
this  Judgment  an  appeal  has  been  prosecut- 
ed to  this  court. 

[1,2]  Motion  has  been  interposed  to  dis- 
miss the  appeal  on  the  ground  that  there  is 
no  assignment  in  tbe  petition  to  tbe  action 
of  the  court  in  overruling  the  motion  for 
new  trial.  It  is  argued  In  support  of  the 
motion  that  the  only  errors  asi^gned  in  the 
petition  in  error  are  those  occurring  at  the 
trial,  and  in  order  to  bring  them  here  for 
review  it  was  necessary  that  a  motion  for 
new  trial  should  be  filed  and  acted  upon  by 
the  court,  and  the  action  of  tbe  court  in  de- 
nying the  motion  assigned  as  error  in  tbe 
petition  in  error.  The  Judgment  appealed 
from  was  rendered  in  December,  1914.  Tbe 
case-made  and  petition  in  error  were  lodged 
in  tills  court  on  June  6,  1915.  The  motion 
to  dismiss  was  filed  July  1,  1916.  It  ap- 
pears that  on  June  28,  1916,  application  for 
permission  to  amend  tbe  petition  in  error 
was  filed,  and  that  an  order  was  made  on 
July  5,  1916,  granting  such  motion.  The 
record  as  now  presented  has  attached  to  the 
case-made  a  writing,  bearing  no  file  mark, 
entitled,  "First  amended  petition  in  error," 
in  which  tbe  first  assignment  of  error  is  as 
follows : 

"Because  tbe  trial  court  erred  in  overruling 
the  motion  of  the  plalntifl  in  error  (defendant 
below)  for  a  new  trial." 

It  Is  insisted  that  the  matter  of  allowing 
an  amendment  to  the  petition  In  error  being 
discretionary  with  tbe  court,  and  the  amend- 
ment having  been  made,  the  motion  to  dis- 
miss Is  not  well  taken,  aud  should  be  de- 
nied. To  that  view  we  do  not  assent.  We 
take  it  that  tbe  permission  to  amend  the 
record  was  given  pro  forma,  and  that  it  was 
not  contemplated  at  the  time  of  giving  such 
permission  that  any  amendment  would  be 
made  not  permitted  by  the  established  prac- 
tice in  this  Jurisdiction,  and  that  it  was  not 
Intended  by  granting  such  permission  to  hold 
that  the  court  could  by  such  order  extend 
tbe  time  for  commencing  proceedinga  In  er- 
ror, or  that  the  plalntifl  In  error  would 
amend  his  petition  in  error  by  assigning  an 
entirely  new  assignment  of  error.  Under 
the  established  practice  in  this  court  much 
liberality  is  shown  in  allowing  amendments 


to  tbe  record  in  matters  of  form  so  as  to 
make  it  speak  the  truth,  but  it  has  never 
been  held,  so  far  as  we  are  advised,  under 
an  order  permitting  an  amendment,  that  a 
new  and  distinct  assignment  of  error  was 
authorized.  On  the  contrary,  it  bos  been 
held  that  the  petition  In  error  cannot  be 
amended  after  the  time  has  run  for  com- 
mencing proceedings  in  error  by  assigning  a 
new  assignment  of  error,  for  the  reason  that 
this  would  permit  filing  a  new  cause  of  ac- 
tion after  the  statute  of  limitation  had  run. 

In  McConnell  v.  Ck>ry,  33  OkL  607,  127 
Pac.  259,  it  was  said: 

"In  the  absence  of  complaint  of  the  action  of 
the  trial  court  In  denying  the  motion  for  new 
trial,  no  cause  of  action  is  stated,  and  to  allow 
such  cause  to  be  now  stated  wonld  not  be  to 
grant  an  amendment,  but  would  be  virtuailv  to 
enlarge  the  time  given  In  the  statute,  and  to 
assume  a  jurisdicBon  which  has  been  denied, 
and  no  laches  of  either  the  defendant  in  er- 
ror or  Itis  counsel  could  confer  such  jurisdiction. 
It  is  the  duty  of  this  court  to  discover  its  ju- 
risdiction, and,  where  it  is  lacking,  decline  to 
exercise  it.  See  Haynes  et  al.  v.  Smith,  29  Okl. 
703,  119  Pac.  246,  in  which  the  questions  pre- 
sented by  eonnsel  for  plaintiff  in  error  are  de- 
cided adversely  bo  them." 

It  was  clearly  not  Intended  by  the  court 
in  granting  permission  to  amend  to  enlarge 
the  lime  given  by  the  statute  to  commence 
proceedings  in  error.  We  therefore  conclude 
that  the  plaintiffs  in  error  were  not  author- 
ized by  the  permission  given  to  file  the 
amended  petition  in  error  with  the  new  and 
additional  assignment  as  they  have  done, 
and  therefore  this  assignment  does  not  op- 
erate, to  bring  up  for  review  the  questions 
brought  up  by  such  assignment  when  prop- 
erly made. 

As  to  tbe  necessity  of  the  assignment  un- 
der consideration,  in  Vandenberg  v.  Wtnne, 
155  Pac.  245,  the  court  said : 

"The  plaintiff  in  error  only  complains  here 
of  errors  that  occurred  during  tiie  trial  of  the 
cause,  and  this  court  has  repeatedly  held  in  a 
long  line  of  well-considered  cases  that  errors  oc- 
curring dnring  the  trial  cannot  be  considered  by 
the  court  unless  a  motion  for  a  new  trial,  found- 
ed upon  and  including  such  errors,  has  been 
made  by  the  complaining  party  and  acted  upon 
by  the  trial  court,  and  its  rulings  excepted  to 
and,  afterwards  assigned  for  error  in  the  Su- 
preme Court" 

And  again,  in  Creech  y.  0.,  B.  I.  A  P.  R. 
Oa,  147  Paa  775,  the  first' paragraph  of  the 
syllabus  reads : 

"Where  the  only  assignments  of  error  called 
for  a  review  of  questions  of  fact  not  arising  up- 
on the  pleadings,  and  tbe  petition  in  error  fails 
to  assign  as  error  the  overruling  of  motion  for 
new  trial,  the  appeal  will  be  dismissed." 

As  to  whether  or  not  this  defect  in  the 
petition  may  be  amended,  the  second  para- 
graph of  the  syllabus  in  this  case  is  in  point, 
and  is  as  follows : 

"After  expiration  of  the  statntory  time  al- 
lowed for  filing  petition  in  error  in  this  court, 
it  cannot  be  amended,  setting  up  new  and  dis- 
tinct assignments  of  error." 

Under  these  authorities  we  take  it  that 
the  errors  complained  oC  being  errors  occur- 
ring at  the  trial,  in  tbe  absence  of  an  as- 
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slgnment  to  Oie  order  In  overruling  the  mo- 
tion for  new  trial,  are  not  brought  up  for 
review  by  the  case-made,  and  that  the  mo- 
tion to  dismiss  should  be  sustained,  except 
for  the  fact  that  the  second  assignment  of 
error  in  the  original  petition  in  error  Is 
"that  the  judgment  is  contrary  to  law,"  and 
that  the  record  being  certified  as  a  trans- 
cript, and  this  assignment  raising  a  ques- 
tion appearing  on  the  record,  the  motion  to 
dismiss  shoold  be  denied. 

[3, 4]  It  la  urged  in  support  of  tills  assign- 
,  ment  that  when  it  appeared  in  the  course  of 
the  trial  that  the  plaintiff  was  a  full-blood 
Indian  and  the  subject  of  the  action  was  re- 
stricted Indian  lands,  that  these  facts  "ex- 
cluded the  court  from  passing  upon  the  ques- 
tion raised  by  the  pleadings  and  the  evi- 
dence." The  argument,  as  presented  in  the 
brief,  is  as  follows : 

"In  other  words,  it  is  onr  contention,  that 
when  the  pleadings  and  the  evidence  disclose 
that  the  party  suing'  is  an  Indian  of  the  full- 
blood  class,  and  is  seeking  to  cancel  conveyances 
made  by  him  while  he  was  restricted,  the  Juris- 
diction of  the  court  is  ousted,  for  the  full-blood 
Indian  is  a  ward  of  the  National  government, 
and  unless  the  suit  is  brought  by  the  guardian, 
the  national  government  or  some  of  its  agents 
or  representatives,  the  ward  is  incapacitated  to 
sue  to  cancel  the  conveyances  made  in  violation 
of  the  restrictions  contained  in  the  treaties  and 
acts  of  Congress." 

It  is  further  argued  that  inasmuch  as  the 
federal  government  has  reserved  the  right  to 
Institute  suit  for  the  protection  of  the  re- 
stricted Indian  in  the  Utle  to  his  lands,  and 
may  vacate  the  Judgment  of  the  state  court, 
abridging  restrictions  placed  thereon  by  an 
act  of  Congress,  as  was  done  in  Bowling  v. 
United  States,  233  U.  S.  5Q8,  34  Sup.  Ct  659, 
68  I/.  Ed.  1080,  that  the  jurisdiction  of  the 
state  court  over  such  question  is  entirely 
abrogated. 

It  seems  that  this  argument  Is  folly  an- 
swered by  the  Supreme  Court  of  the  United 
States  in  the  Heckman  Case,  224  U.  S.  446, 
32  Sup.  Ct  435,  58  L.  Ed.  820,  in  the  follow- 
ing excerpt: 

"In  whet  cases  the  United  States  win  under- 
take to  represent  Indian  owners  of  restricted 
lands  in  suits  of  this  sort  is  left  under  the  kcts 
of  Congress  to  the  discretion  of  the  executive 
dwartment  The  allottee  may  be  permitted  to 
bring  his  own  actioh,  or  if  so  brought  the  Unit- 
ed States  may  aid  him  in  its  conduct,  as  in  the 
Tiger  Case  [221  U.  S.  286,  31  Sup.  Ct  678,  66 
Ii.  Ed.  738].  And,  as  already  noted,  the  act  of 
May  27,  1908,  makes  provision  for  the  proceed- 
ings by  the  representatives  of  the  Secretary  of 
the  Interior  in  the  name  of  the  allottee.  But  in 
the  opportunities  thus  afForded  there  is  no  room 
for  die  vexation  of  repeated  litigation  of  the 
same  controversy.  And  when  the  United  States 
itself  undertakes  to  represent  the  allottees  of 
lands  under  restriction  and  brin^  suit  to  can- 
cel prohibited  transfers,  such  action  necessarily 
predudes  the  prosecution  by  the  allottees  of  any 
other  suit  for  a  similar  purpose  relating  to  the 
same  property." 

To  the  same  effect  la  the  holding  of  this 
court  in  Bell  V.  Fltspatrick,  167  Pac.  334, 
wherein  It  is  held  that  one  of  the  essential 
elements  to  the  jurisdiction  of  a  court  to 


render  judgment  !n  any  case  is  "the  jurisdic- 
tional power  to  adjudicate  the  particular 
questions." 

The  reason  why  this  essential  element  of 
jurisdiction  was  wanting  in  the  court  to 
render  Judgment  in  that  case  was  that  the 
court  had  no  power  to  remove  restrictions 
from  lands  imposed  by  an  act  of  Congress  as 
was  therein  attempted  to  be  done. 

The  state  court  is  without  power  to  au- 
thorise conveyances  of  land  in  violation  of 
the  congressional  restrictions  thereon.  In 
the  Bowling  Case,  supra,  the  state  court  by 
its  decree  attempted  to  authorize  a  conv^- 
ance  in  violation  of  restrictions  prescribed 
by  act  of  Congress,  and  thereby  exceeded  its 
jurisdiction.  Its  decree  was  for  that  reason 
void;  although  the  land  was  subsequently 
conveyed  many  times,  no  one  of  the  grantees 
had  any  title,  on  account  of  the  want  of  pow- 
er in  the  court  to  make  the  decree  that  at- 
tempted to  authorize  the  conveyance  from 
the  allottee  to  the  first  purchaser,  and  there- 
fore the  proper  federal  agency  had  authority 
to  invoke  the  jurisdiction  of  the  federal  court 
to  cancel  the  conveyance  of  the  restricted 
Indians'  land  made  in  pursuance  of  the  de- 
cree of  the  state  court 

In  Postoak  v.  Lee,  140  Pac.  166,  the  plain- 
tiff in  error  was  a  full-blood  Indian,  and 
this  court  said  in  regard  to  his  rights  to 
contract: 

"The  fact  that  one  of  the  parties  to  the  con- 
tract was  a  full-blood  Indian  did  not  incapaci- 
tate him  or  impair  his  right  to  enter  into  this 
contract  He  Imd  the  same  right  as  other  per- 
sons to  make  contracts  general]^.  The  only  re- 
striction on  this  right  peculiar  to  an  Indian  was 
in  regard  to  contracts  aifeeting  his  allotment." 

Osborne  Anderson,  the  defendant  Is  error, 
although  a  full-blood  Indian,  was  a  citizen  of 
the  United  States  and  of  the  state  of  Okla- 
homa. No  good  reason  appears  why  he 
should  be  denied  the  privilege  of  appealing  to 
the  courts  of  the  state  the  same  as  any  other 
citizen  to  enforce  his  rights  to  property,  even 
though  such  property  be  land  upon  which 
restrictions  against  alienation  have  been  Im- 
posed by  an  act  of  Congress.  The  federal 
jurisdiction  over  tiie  Indian's  land  was  "for- 
ever disclaimed"  by  the  state  in  section  3  at 
the  Constitution,  and  the  Jurisdiction  over 
the  same  was  recognised  to  be  in  the  United 
States.  In  article  12,  i  302,  WUliams'  Con- 
stitution, the  homestead  and  exemption  laws 
are  extended  "to  any  Indian  or  other  allot- 
tee." There  would  be  little  use  in  giving  the 
allottee  the  benefit  of  the  homestead  and  ex- 
emption laws  if  he  could  not  appeal  to  the 
state  courts  to  enforce  such  rights  the  same 
as  any  other  citizen.  The  right  of  the  dtl- 
zen  to  appeal  to  the  court  and  the  po>wer 
of  the  court  to  pronounce  judgment  are  sepa- 
rate and  distinct  things.  The  state  courts 
have  no  power  to  render  a  judgment  enlarg- 
ing or  removing  restrictions  of  alienations 
on  Indian  lands  placed  there  by  act  of  Con- 
gress, because  this  power  Is  expressly  dis- 
claimed In  the  Gonstltntlon  at  the  state  and 
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remains  la  the  Congress  of  tbe  United  States. 
JiXthoagh  the. state  courts  cannot  enlarge  tbe 
restrlctlona  npon  the  Indian's  land,  no  rea- 
son apiiears  whv  they  may  not  enforce  rights 
of  an  Indian  citizen  In  regard  to  lands,  al- 
though such  rights  are  conferred  by  a  treaty 
or  act  of  Congress. 

The  trial  court  found  that  Osborne  Ander- 
son conveyed  the  land  when  a  minor,  and 
that  the  conveyance  on  that  account  was  void, 
and  should  be  canceled.  That  Judgment  Is 
not  contrary  to  law,  but  Is  entirely  supported 
by  the  law,  and  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whola 


MIAMI  TRUST  &  SAVINGS  BANK  t. 

BOTTS,  County  Treasurer.    (No.  7386.) 

(Supreme  Court  of  Oklahoma.    Oct  24,  1918.) 

(BviUtlnu  by  the  Court.) 

Taxation  «s3608(2>— Rkuxdim  tob  Wsoire- 

rm.  Tax— iKJUNonoN. 
Where  a  tax  for  the  year  1918  is  longht 
to  be  levied  and  collected  npon  that  portion  ot 
the  capital  and  curplus  of  a  state  bank  then  in- 
vested in  public  building  bonds,  under  section 
7318,  Revised  Laws  of  IBlO,  held  that,  in  an  ac- 
tion for  injunction  where  no  question  is  raised 
as  to  the  legality  or  applicability  of  such  stat- 
ute, the  tax  should  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1231;   Dec.  Dig.  <8=i>608(2).] 

Oommissloners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Ottawa  County; 
P.  S.  Davis,  Judge. 

Action  by  tbe  Miami  Trust  ft  Savings 
Bank  against  A.  R  Botts,  County  Treasurer 
of  Ottawa  County,  to  enjoin  the  levy  and 
collection  of  a  tax.  From  a  Judgment  for 
defendant,  plaintifr  appeals.  Reversed,  with 
directions. 

A.  C.  Wallace,  of  Miami,  for  plalntUt  in 
error. 

BURFORD,  0.  The  Miami  Trust  ft  Sav- 
ings Bank  brought  an  action  for  an  injunc- 
tion against  the  county  treasurer  of  Ottawa 
county,  seeking  to  enjoin  that  officer  from 
extending  upon  the  tax  rolls  or  attempting 
to  collect  certain  taxes  about  to  be  so  ex- 
tended on  the  tax  rolls  against  said  bank. 
The  catise  was  tried  upon  an  agreed  state- 
ment of  facts.  The  trial  court  denied  the 
injunction,  and  plaintiff  appeals. 

The  county  treasurer  has  filed  no  brief. 
However,  owing  to  the  public  nature  of  the 
question  Involved,  we  have  carefully  examin- 
ed the  record  herein.  The' agreed  statement 
of  facts  is  as  f<dlows: 

"It  is  hereby  agreed  by  ana  oetween  the 
parties  hereto  that  the  facts  npon   which  the 

?uegtione  involved  must  be  determined  are  as 
ollows : 

"It  is  agreed :  That  tiiie  plabitifl  is  a  banking 
corporation,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  etate  of  Oklahoma, 
and  that  the  defendant  is  and  was  county  treas- 
urer ot  Ottawa  connty,  OkL,  at  all  times  herein 


mentioned.  That  the  plafatflff  was  engaged  in 
the  banking  business  in  Miami,  Ottawa  county, 
Okl.,  on  the  1st  day  of  January,  1018,  and  had 
a  capital  stock  of  SIO.OOO  and  a  surplus  and 
undivided  prodt  of  ¥&83.81.  That  the  $10,000 
capital  stock  <rf  said  corporation  was  on  the  1st 
day  ot  January,  1913,  invested  in  public  build- 
ing' bonds  ef  the  state  of  Oklahoma,  and  that 
$896.96  of  the  surplus  and  undivided  profit 
of  said  corporation  was  on  said  date  Invested 
in  real  estate,  and  that  this  item  last  abovs 
named  was  assessed  to  said  coTi>oration  sep- 
arately, in  the  name  of  said  corporation.  That 
the  plaintiff  corporation  was  assessed  for  the 
year  1913  npon  tbe  sum  of  S687.S6,  the  same 
being  the  sum  total  of  the  capital  stock,  surplus, 
and  undivided  profits  of  said  corporation,  less 
the  amount  of  the  capital  stock,  surplus,  and 
undivided  profit  invested  in  real  estate  and  pub- 
lic building  bonds  of  the  state  of  Oklahoma, 
and  that  the  plaintiff  paid  taxes  assessed  against 
it  for  said  year  on  said  sum  on  the  23d  day  ot 
January,  1914,  and  the  28th  day  of  Jane,  1914, 
in  the  sum  of  $20.61. 

"It  is  farther  agreed  that  on  the  10th  day  of 
March,  1914,  the  defendant,  A.  R.  Botts,  county 
treasurer  of  Ottawa  county,  Okl.,  caused  to  be 
served  upon  this  plaintiff  a  registered  notice 
setting  forth  that  certain  personal  property  of 
plaintiff  invested  in  furmture  and  fixtures  to 
the  value  of  $1,800  would  be  assessed  to  this 
plaintiff,  on  the  7th  day  of  August  1914,  at 
the  office  of  the  coun^  treasurer  of  Ottawa 
county.  In  tbe  dty  of  Miami,  and  county  and 
state  aforesaid,  and  that  at  the  above  time  writ- 
ten objections  might  be  m.ade  to  the  proposed 
listing  and  assessing.  A  true  and  correct  copy 
of  said  registered  notice  is  attached-  to  this 
agreed  statement  of  facts,  maraea  'Jiixbibit  A,* 
and  made  a  part  hereof. 

"It  is  further  agreed:  That  the  plaintiff  ap- 
peared by  ite  attorneys  at  the  time  and  place 
mentioned  in  said  notice  and  filed  written  ob- 
jections to  the  proposed  listing  and  assessment, 
for  the  reason  and  as  ground  for  said  objections 
stated  that  the  plaintiJI  was  a  banking  corpora- 
tion under  the  laws  of  the  state  of  Oklahoma, 
and  could  be  assessed  only  upon  its  capital 
stock,  surplus,  and  undivided  profita,  and  further 
stated  in  said  objection  that  the  $10,000  capital 
stock  of  said  banking  corporation  was  on  the 
1st  day  of  January,  1918,  invested  in  public 
bidlding  bonds  of  the  state  of  Oklahoma,  and 
that  said  bonds  were  nontaxable,  and  that 
$395.96  of  the  surplus  and  undivided  profit  of 
said  corporation  was  invested  in  real  estate  and 
assessed  separately  to  the  plaintiff,  and  that  on 
the  1st  dav  of  January,  1913,  it  did  not  have 
$1,800  of  ito  capital  stock,  surplus,  and  undi- 
vided profit  invested  in  furniture  and  fixtures 
as  set  out  in  said  notice.  That  said  objections 
to  said  assessment  as  aforesaid,  were  by  the 
defendant,  county  treasurer,  overruled,  'and  the 
county  treasurer  stated  and  threatened  that  be 
would  forthwith  assess  said  property  as  set 
forth  in  said  notice,  and  place  the  same  upon 
the  tax  roll  of  said  county,  and  issue  a  warrant 
for  the  collection  of  the  taxes  due  thereon. 
That  pursuant  to  said  threat  the  plaintiff  herein 
procured  from  this  court  and  caused  to  be  is- 
sued upon  said  defendant,  A.  R.  Botts,  a  tern- 

coUect- 
„  restraining 

order  is  now  in  full  force  and  effect 

"It  is  further  agreed:  Tbat  the  furniture 
and  fixtures  sought  to  be  taxed  by  said  defend- 
ant and  of  the  value  of  $1,800  were  used  by  said 
plaintiff  on  said  1st  day  of  January,  1913,  in 
Its  banking  room  in  the  conducting  of  ita  buri- 
ness  as  a  banking  corporation,  and  consisted  of 
safes,  counters,  desks,  etc.,  used  in  said  banking 
business,  and  that  the  same  was  carried  on  the 
books  of  said  bank  as  an  asset  in  tiie  amount 
stated   therein,    and    that   said   furniture   and 
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fixtnrea  were  carried  on  tli«  booka  of  said  corpo- 
ration and  Bet  forth  in  its  publiahed  bank  state- 
ment as  furniture  and  fixtures.  That  the  taxes 
on  said  sum  of  $1,800  for  the  year  1013  would 
amount  to  SQ2.91  if  same  were  taxable. 

"It  is  further  agreed  that  the  court  shall  and 
may  consider  the  petition  of  the  plaintiff  and 
the  answer  of  the  defendant  herein  for  the  pur- 
pose of  ascertaining  the  issues  involved  herein. 

"A  copy  of  the  assessment  sheet  of  said  bank- 
ing corporation  is  hereto  attached,  marked  'Ex- 
hibit B,'  and  made  a  part  hereof. 

"It  is  further  agreed  by  the  parties  hereto 
that  the  foregoing  statement  of  facts  are  and 
constitute  all  the  material  facts  in  this  case, 
as  raised  by  the  issues  herein,  and  that  the 
court  shall  decide  the  issues  raised  by  the  plead- 
ings upon  said  statement  of  facts  in  lieu  of  any 
and  all  farther  evidence." 

It  appears  that  both  parties  below  relied 
npon  section  7318,  Revised  Laws  ot  1810,  as 
being  the  goveming  statute,  and  that  no 
question  of  its  validity  as  a  taxing  statute 
or  Its  applicability  to  plaintiff  was  raised. 
This  statute  provides: 

"7318.  Oornoration*  and  Bankt.—AH  corpo- 
rations organized,  existing  or  doing  business  in 
this  state,  for  profit,  other  tlian  pubUc  service 
corporations  assessed  by  the  state  board  of 
equalization,  including  national  banks,  state 
banks,  and  trust  companies,  shall  be  assessed 
npon  the  net  value  of  tbpir  moneyed  capital,  sur- 
plus, and  undivided  profits,  as  the  same  existed 
on  the  first  day  of  March  of  each  year,  in  the 
county,  town,  district,  or  city,  where  such  cor- 
poration is  located,  less  the  assessed  valuation 
of  any  real  estate  located  in  this  state  owned 
by  such  corporation  and  listed  separately  in  the 
name  of  such  corporations.  'Moneyed  capital,' 
as  used  in  this  section,  shall  include  money  ac- 
tually Invested  in  the  business  of  such  corpora- 
tion, whether  represented  by  certificates  of  stock, 
debentures,  or  oonds." 

The  date  of  assessment  above  fixed  was 
changed  from  March  1st  to  January  lat,  by 
the  Session  Laws  of  1910-11,  p.  333. 

Applying  this  statute.  It  seems  dear  that, 
aside  from  real  estate,  it  is  immaterial  what 
pn^erty  the  corporation  owned  (save  and  ex- 
cept certain  other  property  referred  to  in 
other  sections  of  the  statute  not  material 
here),  the  assessment  was  to  be  upon  the  "net 
value  of  the  moneyed  capital,  surplus  and 
undivided  profits"  of  the  bank.  It  must  be 
taken  as  settled  by  the  decision  of  this  court 
in  No.  7912,  In  re  Assessment  of  First  Na- 
tional Bank  of  Chii&asba  (not  yet  officially 
reported)  160  Pac.  460,  that  so  much  of  the 
capital  stocli  and  surplus  of  the  bank  as  was 
invested  in  public  building  bonds  of  the  state 
of  Oklahoma  was  exempt  from  ad  valorem 
taxation.  Whether  or  not  the  fixtures  were 
actually  bought  out  of  the  capital  stock,  sur- 
plus, and  undivided  profits,  and  whether  or 
not  such  fixtures  should  be  properly  classed 
as  part  of  the  undivided  profits,  is,  we  take 
it,  not  before  us  for  decision  for  the  reason 
that  the  agreed  statement  of  facts  shows 
definitely  the  exact  amount  of  capital,  sur- 
plus, and  undivided  profits  of  the  bank,  and 
that  all  these  funds,  not  Invested  in  real  es- 
tate, were  Invested  In  public  building  bonds 
except  $587.36  upon  which  taxes  for  1913 
had  already  been  paid.    Both  the  parties  and 


the  district  and  this  eonrt  are  lioimd  by 
these  agreed  facta.  Under  such  statement. 
It  is  clear  that  all  the  taxable  assets  of  the 
bank  had  been  taxed  or  wer^invested  In  the 
exempt  bonds. 

.The  Judgment  of  the  district  court  Is  re- 
versed, with  directions  to  set  aside  the  foi>> 
mer  Judgment  and  enter  a  Jndgmmt  In  ac- 
cordance with  the  prayer  of  the  petition. 

PER  CURIAM.    Adopted  la  wbol«. 


FALLS  cm  CLOTHINa  C50.  r.  SWEAZEA. 

(No.  7721.) 
(Supreme  Oourt  of  Oklahoma.    Oct  Zi,  1910.) 

(ByUdbui  by  M«  Oourt.) 

1.  Appeal  Ann  Ebbob  «s>1008(2)— Rxvikw— 

QtJESTIONS    OF    Fact— FlNMNQS    BY    CotTBT. 

Where  a  jury  is  waived  and  a  cause  is  tried 
to  the  court,  a  general  finding  of  the  conrt  is 
given  the  same  weight  and  effect  as  the  verdict 
of  a  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3967,  3964;  Dec.  Dig.  i^s^ 

2.  Appeai,  aro  Ebbob  «=»994(S),  10110)  — 
Review  —  Qthcstionb  of  Fact— FmniNoa 

BT  COTTBT. 

Where,  in  such  cases,  there  is  a  conflict 
in  the  evidence  on  the  issues  joined,  determina- 
tion of  the  question  of  fact  therein  is  for  the 
court;  and  this  court,  on  review,  will  not  weigh, 
the  evidence,  or  determine  as  to  the  credibility 
of  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  89O4-3905Vi,  3983^=3968; 
Dec.  Dig.  «S3994(3),  1011(1).] 

8.  Appeai,  and  Ebbob  «s»1010(l)— Review- 
Questions  OF  Fact— KiNDiNOB  bt  Coukt. 
And  where  there  is  any  evidence  reasonably 

tending  to  sustain  the  judgment,  it  will  nut  be 

disturbed  on  appeal. 
[Ed.  Note.— For  other  eases,  see  Appeal  and 

Error,  Gent  Dig.  Sl  8979-3981;  Dec  Dis.  «=> 

1010(1).] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Conrt,  Canadian  County ; 
Goo.  W.  Clark,  Judge. 

Action  by  the  Falls  City  Clothing  Company 
against  Ira  Sweazea.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Alfirmed. 

W.  M.  Wallace,  of  El  Reno,  for  plaintiff  in 
error.  James  I.  Phelps,  of  El  Reno,  for  d»> 
f endant  in  error. 

BLEAKMORE,  0.  This  action  was  com- 
menced in  the  district  oourt  of  Canadian 
county  by  Fails  City  Olotliing  Company,  as 
plaintiff,  against  Ira  Sweazea  and  S.  P.  Moo- 
dy, as  defendants,  to  recover  a  balance  do* 
on  an  account  for  clothing  alleged  to  bav» 
been  sold  to  them  as  partners.  Sweaxe* 
alone  was  served  with  process  and  answered. 
A  jury  was  waived,  and  there  was  trial  to 
the  court  resulting  in  a  general  finding  and 
Judgment  for  the  deftodants,  from  whldt 
plaintiff  has  appealed. 

The  gist  of  the  grounds  for  reversal  nrged 
by  plaintiff  in  its  brief  is  that  there  was  no- 
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«Tldeiice  tending  to  support  the  judgment 

It  appears  from  the  evidence  that  Sweasea 
and  Moody  had  been  partners  In  the  mercan- 
tile business  at  Portales,  N.  M. ;  that 
Sweazea  had  sold  bis  Interest  In  the  partner- 
ship to  one  Reagan,  and  the  business  was 
thereafter  conducted  under  the  firm  name 
of  Reagan  &  Moody.  The  testimony  of  the 
witnesses  on  behaU  of  plalidiiC  strongly 
tends  to  establish  the  fact  that  the  goods  In 
question  were  ordered  by  Moody  In  October, 
1911,  and  delivered  to  the  firm  of  Sweazea 
4:  Moody  In  January  and  Febmary,  1912, 
prior  to  the  dissolution  of  that  partnership. 
The  wife  of  Reagan,  who  sacceeded  Sweazea 
In  the  business,  testified  that  the  dissolution 
of  such  partnerdilp  occurred  on  February 
15,  1912.  Defendant's  evidence  is  that  the 
firm  was  dissolved  In  October,  1911,  before 
the  clothing  was  ordered;  that  Moody  had 
no  authority  to  order  the  same  on  the  part- 
nership account,  of  which  fact  the  plaintiff 
and  Its  salesman  who  obtained  such  order 
had  been  notified  by  defendant  This  ia  de- 
nied by  plalntUTs  witnesses. 

[1]  It  will  be  observed  that  the  evidence 
was  tn  this  respect  conflicting  on  the  material 
Issues  of  fact,  and  there  was  some  evidence 
reasonably  tending  to  sustain  the  finding 
and  judgment  of  the  court  In  such  a  case, 
the  general  finding  of  the  court,  on  appeal, 
is  entitled  to  the  same  weight  and  effect  as 
the  verdict  of  a  Jxiry.  J.  I.  Case  Threshing 
Mach.  Go.  V.  Iiyons  &  Co.,  40  Okl.  866,  138 
Pac.  107. 

[2,  S]  The  r>ile  is  well  established  that, 
where  evidence  is  conflicting,  tills  court  wUl 
not  examine  the  same  to  determine  where  the 
weight  lies;  but,  if  there  is  any  evidence 
reasonably  tending  to  support  the  finding  or 
verdict,  It  will  not  be  disturbed  on  appeal. 
Sands  v.  Bradley  &  Co.,  36  Okl.  649,  129  Paa 
732,  45  U  R.  A.  (N.  S.)  896;  Tulsa  By.  Co. 
T.  Jacobson,  40  Okl.  118,  186  Pac.  410. 

"Where  there  Is  a  conflict  in  the  evidence 
on  the  issues  joined,  the  determination  of  the 
question  of  fact  thereon  is  solely  for  the  jury. 

"(a)  This  court  on  review,  where  there  ia  a 
conflict  in  the  evidence  on  an  issue  in  the  trial 
court,  will  not  weigh  the  evidence  or  determine 
as  to  the  credibility  of  tiie  witnesses*,  that  un- 
der the  law  in  this  jurisdiction,  being  solely 
within  the  province  of  the  jury."  O.,  K.  I.  & 
P.  By.  Co.  V.  Brazzell,  40  Okl  460,  138  Pac 
794. 

The  Judgment  of  the  trial  court  should  be 
afllrmed. 

FEB  CCBIAM.    Adopted -In  whole. 


BABCOOE  V.  OBOUTT  et  aL    (No.  7690.) 
(Supremo  Court  of  Oklahoma.    Oct  24,  1816.) 

(SyUaliu  ly  the  Oovrt.) 

1.   SUBBOOATION  «=3l6  —  FOBECLOBUSK  —  EF- 
FECT OF  Void  Pbocekdino — StrBBOOATTON  to 

RiOHTB  OF  MORTSAOEE. 

The  grantee  of  a  purchtser  at  a  void  Judicial 
sale,  where  the  grantee  and  the  purchaser  both 


a^ed  in  good  faith,  and  wlthoat  notice  of  the  ir- 

regukrities  in  the  proceedings,  becomes  the  equi- 
table assignee  of  the  mortgagee,  and  where  such 
grantee  goes  into  the  actual  possession  of  the 
land  under  his  deed  from  the  purchaser,  he  occu- 
pies the  position  of  a  mortgagee  in  possession 
and  entitled  to  be -subrogated  to  all  the  rights 
of  the  mortgagee. 

[Kd.  Note. — For  other  cases,  see  Subrogation. 
Cent.  Dig.  H  87,  41-43,  79 ;   Dec.  Dig.  «=»ie.] 

2.  SuBBOOAnOH  «S>16  —  FOBEOLOSUBK  — 
RiOHTB  OF  PCBCHASEB  —  SUBBOOATION  TO 
RiOHTB  OF  MORTQAOEE. 

Where  the  grantee  of  a  purchaser  at  a  void 
judicial  sale  goes  into  actntu  possession  of  the 
land  in  good  faith,  believing  himself  the  owner 
of  the  tide,  and  without  notice  of  any  irregulari- 
ties in  the  judicial  proceedings,  and  pays  off  a 
prior  existing  mortgage  at  maturity  and  redeems 
the  land  from  such  mortgage,  whi<^  mortgage  he 
assumed  and  agreed  to  pay  in  his  deed  from  the 
purchaser,  he  has  such  an  interest  in  the  land  as 
will  give  him  the  right  to  redeem  it  from  the 
mortgage  lien,  and  he  becomes  the  equitable  as- 
signee of  the  mortgagee  and  occupies  ihe  position 
of  a  moEtgagee  in  possession,  and  is  subrogated 
to  all  the  rights  and  equities  of  the  mortgagee. 

[I>d.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  ||  37,  41-43,  79 ;  Dec.  Dig.  <S=»16.] 

Commissionera'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Comanche  County; 
Cham  Jones,  Judge. 

Action  by  F.  H.  Babcock  against  George  A. 
Orcntt  and  others.  Judgment  in  part  for 
plaintiff,  and  in  part  for  defendants.  The 
plaintiff  brings  error,  and  flies  case-made 
with  petition  in  error,  and  defendants  B.  F. 
Applegate  and  another  also  file  objection  in 
error,  attached  to  the  same  case-made.  Be- 
versed,  with  directions. 

Oeorge  L.  Zink  and  James  H.  CUne,  both 
of  Hobart,  for  plaintiff  in  error.  B.  M.  Par- 
menter,  of  Lawton,  for  defendants  in  error. 

DE  6BAFFBNREID,  C.  Plaintiff  in  error 
will  be  denominated  plaintiff,  and  defendants 
in  error  defendants.  Plaintiff  filed  his  peti- 
tion in  the  district  court  of  Comanche  coun- 
ty containing  two  causes  of  action: 

First  cause  of  action  alleges  in  substance: 

First  That  defendants  George  A.  Orcutt 
and  Alvina  Orcutt,  his  wife,  on  June  23, 1909, 
executed  a  note  to  the  defendant  Central  In- 
vestment Company  for  11,300,  bearing  6  per 
cent  Interest,  and  to  secure  payment  of  the 
same  they  executed  a  mortgage  on  the  land 
described  in  the  petition,  and  wUch  land  is 
the  subject-matter  of  this  suit  Which  mort- 
gage was  duly  recorded,  and  at  the  said  time 
the  Orcutts  were  the  owners  of  the  land, 
and  that  on  July  17,  U909,  the  Central  In- 
vestment Company  for  valuable  consideration 
assigned  said  note  and  mortgage  to  Isabell 
W.  Daggett 

Second.  That  after  the  execution  of  the 
above  note,  to  wit,  June  23,  1909,  the  Orcutts 
executed  to  the  Central  Investment  Company 
a  second  promissory  note  for  the  sum  of  $130, 
and  at  the  same  time  executed  a  second  mort- 
gage on  the  same  land  to  the  Central  Invest- 
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ment  Company  to  secure  tbe  payment  of  tbis 
note. 

Third.  On  October  12,  1009,  the  Orcutts 
sold  the  land  corered  by  these  two  mortgagea 
to  3.  T.  Morgan,  subject  to  these  mortgages. 

Fourth,  fiforgan  and  wife  afterwards  sold 
the  land  to  Applegate  and  took  three  promis- 
sory notes,  aggregating  $560  as  the  purchase 
price,  which  notes  were  secured  by  the  mort- 
gage on  the  same  land,  making  the  third 
mortgage. 

Fifth.  The  Orcntts  defaulted  in  payment  of 
the  $130  note  to  the  Central  Investment  Com- 
pany, which  was  the  note  secured  by  the  sec- 
ond mortgage,  and  on  August  12,  1011,  the 
Central  Inrestment  Company  brought  suit  In 
the  district  court  of  Comanche  county  against 
George  A-  Orcntt,  Alvlna  Orcutt,  J.  T.  Mor- 
gan, and  B.  F.  Applegate  for  the  sum  due 
on  said  note  secured  by  said  second  mort- 
gage and  for  foreclosure  of  the  second  mort- 
gage lien  snbject  to  the  right  of  Isabell  Dag- 
gett under  the  first  mortgage;  said  cause  be- 
ing No.  3150.  On  December  8,  1011,  judg- 
ment was  rendered  In  said  cause  In  favor  of 
plalntift  for  $243.45,  and  attorney  fees  for 
$50,  and  in  favor  of  J.  X.  Morgan  for  $508.06, 
the  foreclosure  of  the  third  mortgage,  both  to 
be  subject  to  the  mortgage  of  $1,300  executed 
to  the  Central  Investment  Company,  owned 
by  Isabel!  W.  Daggett 

Sixth.  On  July  25, 1013,  said  land  was  sold 
under  this  judgment  foreclosing  the  liaa  at 
sherifTs  sale,  and  was  bid  in  by  the  Central  In- 
vestment Company  for  $250,  being  less  than 
its  judgment  Which  sale  was  afterwards 
confirmed  by  the  court,  and  deed  waa  duly 
executed  by  the  sheriff  to  the  Central  In- 
vestment Company,  conveying  said  land. 
After  deed  had  been  taken  by  the  Central 
Investment  Company  it  then  paid  certain 
taxes  due  upon  said  land. 

Seventh.  On  February  18,  1914,  the  Cen- 
tral Investment  Company  sold  the  land  to  the 
plaintiff,  F.  H.  Babcock,  and  executed  war- 
ranty deed  to  said  land,  subject  to  the  mort- 
gage held  by  Isabell  W.  Daggett  and  in 
which  deed  the  plaintiff  assumed  the  payment 
of  said  Daggett  mortgage,  and  plaintiff  there- 
upon went  into  the  actual  peaceable  posses- 
sion of  said  land  and  continued  In  possession 
up  to  now. 

Eighth.  That  afterwards,  to  wit  on  July 
1,  1014,  the  principal  note  which  bad  been 
assigned  to  Mrs.  Daggett  for  $1,300  became 
due,  and  that  the  amount  due  upon  said  note 
on  said  date  was  $1,378,  which  amount  the 
plaintiff  Babcock  paid,  and  the  note  was 
surrendered  to  him  by  Isabell  W.  Daggett 
and  the  mortgage  canceled  on  the  record. 

Ninth.  At  the  time  of  the  institution  of  the 
suit  No.  3150,  the  owner  of  the  title  to  said 
land,  Applegate,  was  a  nonresident  of  the 
state,  and  the  plaintiff  in  that  suit  undertook 
to  obtain  service  on  him  by  publication,  but 
the  notice  of  the  suit  was  not  published  a 
Bi^fflclent  length  of  time,  which  defect  was  not 
discovered  by  any  of  the  parties  until  after 


the  note  and  mortgage  owned  by  Mrs.  Dag- 
gett had  been  paid  off  by  plaintiff.  The  judg- 
ment was  therefore  void  as  to  the  defend- 
ant Applegate,  the  owner  of  the  land. 

Tenth.  At  the  time  that  the  plalnUfl  pnr- 
chased  the  land  from  the  Central  Investment 
Company,  he  did  so,  relying  on  the  regularity 
of  the  judgment  of  foreclosure  and  conflnna- 
tlon  of  the  sale  and  the  sberUTs  deed,  with- 
out any  notice  of  any  defect  in  the  judicial 
proceeding. 

Eleventh.  The  plaintiff  prays  for  judgment 
against  the  Orcntts  for  the  sum  of  $1,602; 
and  attorney  fees,  and  costs,  and  that  he  be 
declared  the  equitable  assignee  of  Isabell  W. 
Daggett  as  to  the  note  and  mortgage  paid 
by  him,  being  the  first  mortgage,  and  that  he 
have  a  foreclosure  of  said  mortgage  and  that 
it  be  held  superior  to  all  other  mortgages. 

For  second  cause  of  action  plaintiff  in  sub- 
stance asks  that  he  be  declared  the  equitable 
assignee  of  the  Central  Investment  Company 
for  the  amount  paid  by  him  to  the  purdms- 
era  at  said  void  sale,  and  for  all  taxes  paid 
by  said  purchasers  and  all  taxes  paid  by  him, 
and  that  he  be  subrogated  and  declared  the 
mortgagee  in  jKiasesslon  of  all  the  rights  of 
the  Central  Investment  Company. 

The  defendant  Central  Investment  Com- 
pany filed  its  answer,  admitting  the  tmth 
of  the  allegations  of  the  petition,  and  claim- 
ing no  Interest  in  the  land  or  subject-matter 
of  the  suit  The  defendants  Applegate  and 
wife  filed  an  answer  and  cross-petition.  In 
which  they  admit  all  the  statements  in  para- 
graphs 1,  2,  8,  4,  5,  and  6  in  plalntUTs  peti- 
tion. And  defendants  admit  the  execution 
and  delivery  of  the  note  and  mortgage  to 
Morgan  for  $550.  and  admit  that  Morgan  and 
wife  sold  and  conveyed  them  the  land  la 
controversy.  And  defendants  further  admit 
the  allegation  contained  in  the  eighth  para- 
graph, and  also  the  ninth  paragraph.  They 
admit  all  statements  and  facts  alleged  in 
paragraph  10.  They  further  admit  facts 
contained  in  paragraph  11,  except  that  they 
deny  that  plaintiff  was  in  possession  of  said 
land  under  a  color  of  title,  but  admit  that 
he  was  in  possession;  they  admit  the  al- 
legation in  paragraph  12,  but  deny  that  plain- 
tiff had  color  of  title,  and  deny  the  claim 
of  Morgan  and  the  Applegates  constituted  a 
<doud  upon  the  plaintiff's  title,  and  deny,  by 
reason  of  the  facts  set  out  in  the  first  cause 
of  action,  plaintiff  should  be  subrogated  to 
the  note  and  mortgage  held  by  Isabell  W. 
Daggett,  and  deny  his  right  to  foreclose  the 
mortgage.  Defendants  further  admit  the  al- 
legation in  paragraph  13,  except  they  deny 
that  plaintiff  is  entitled  in  equity,  in  the 
event  of  redemption  of  said  real  estate,  to 
have  (he  said  sum  of  $78  and  $45  taxes  paid. 

For  answer  to  the  second  cause  of  ac- 
tion the  defendants  Applegate  deny  that  the 
plaintiff  should  be  subrogated  to  and  declared 
the  equitable  assignee  for  the  money  Judg- 
ment rendered  in  ftivor  of  the  Central  In- 
vestment Company. 
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For  answer  the  defendants  Morgan  admit 
the  execution  and  delivery  of  all  tbe  notes 
and  mortgages  as  alleged  in  plaintifTs  peti- 
tion, but  they  deny  that  the  plaintiff  is  the 
equitable  assignee  of  the  Central  Investment 
Company,  and  deny  that  the  plaintiff  is  the 
equitable  assignee  of  Isabell  W.  Daggett,  and 
that  he  is  not  entitled  to  be  subrogated  to 
their  rights  in  any  manner,  but  that  the  pay- 
ment of  said  mortgage  by  Isabell  Daggett 
was  voluntary,  and  that  he  cannot  become 
subrogated  to  their  righta  That  the  mort- 
gage of  Isabell  Daggett  had  been  folly  paid, 
and  the  liens  canceled,  and  that  the  plaintiff 
had  no  right,  title,  or  Interest  wbaterer  in 
said  land. 

This  case  was  tried  to  the  court  without 
a  Jury  on  an  agreed  state  of  tacts,  the  sub- 
stance of  which  is  as  follows : 

First  The  Orcutts,  owners  of  the  land, 
gave  a  first  mortgage  to  the  Central  Invest- 
ment Company,  defendant,  to  secnre  a  prom- 
issory note  of  $1,300. 

Second.  Orcutts,  the  owners  of  the  land, 
gave  a  second  mortgage  to  the  defendant  the 
Central  Investment  Company,  to  secure  a 
note  of  $130. 

Third.  Afterwards  the  Orcutts  sold  and 
conveyed  the  land  to  the  defendant  3.  T. 
Morgan. 

Fourth.  The  defendant  Morgan  sold  and 
conveyed  the  land  to  the  defendant  Apple- 
gate. 

Fifth.  The  defendant  Applegate  mortgaged 
back  by  third  mortgage  on  the  land  to  Mor- 
gan to  secure  the  purchase  price  of  $S50. 

Sixth.  The  Central  Investment  Coffltany 
for  valuable  consideration  assigned  and  trans- 
ferred the  first  mortgage  of  $1,300  to  Isabell 
W.  Daggett. 

Seventh.  While  Applegate  was  the  owner 
of  the  land,  the  second  mortgage  became  due. 
There  was  an  attempted  foreclosure.  This 
Is  admitted  to  be  void  because  of  tlie  want 
of  service  of  siunmons  npon  tbe  owner  of 
the  fee-simple  title,  Applegate,  who  being  a 
nonresident  of  the  state,  service  by  publi- 
cation was  not  complete.  Under  this  fore- 
closure the  land  was  sold  to  the  Central  In- 
vestment Company,  which  sale  was  confirmed 
by  the  court  and  deed  executed  by  the  sher- 
iff and  delivered  to  the  Central  Investment 
Company,  and  after  this  the  Central  Invest- 
ment Company  conveyed  the  land  to  plain- 
tiff by  warranty  deed,  subject  to  the  mort- 
gage held  by  Isabell  W.  Daggett,  and  In 
which  deed  the  plaintiff  assumed  and  agreed 
to  pay  the  Daggett  mortgage. 

Eighth.  Plaintiff  thereupon  went  into  the 
actual  and  peaceable  possession  of  the  land, 
and  has  ccmtinued  in  possession  until  the 
trial  of  this  cause.  It  is  further  admitted 
that  plaintiff  was  a  bona  fide  purchaser  of 
the  land  from  the  Central  Investment  Com- 
pany without  any  notice  of  defect  in  the  Ju- 
dicial proceeding:   that  he  made  no  exami- 


nation of  the  public  record,  anft  knew  notb- 
ing  of  the  void  foreclosure  proceeding. 

Ninth.  Plaintiff,  Babcock,  when  the  Dag- 
gett, or  first,  mortgage  became  due,  paid 
tbe  same  to  Mrs.  Daggett  and  had  it  releas- 
ed of  record  without  any  knowledge  of  the 
defect  or  Irregularity  in  the  Judicial  proceed- 
ing, and  tliat  he  paid  the  same  in  good  faith, 
relying  upon  the  regularity  of  the  Judicial 
proceeding  and  the  deed  of  the  sheriff,  and 
believed  in  good  faith  that  he  was  owner  of 
the  fee-simple  title. 

Tenth.  After  paying  the  Daggett  mortgage 
he  then  for  the  first  time  discovered  the  In- 
validity of  the  foreclosure  proceeding,  and 
then  Instituted  this  proceeding  as  a  new  fore- 
closure, claiming  to  be  a  mortgagee  in  pos- 
session, and  as  having  the  right  to  be  subro- 
gated to  the  rights  of  the  purchaser  at  the 
void  foreclosure  proceeding,  and  also  the 
right  to  be  subrogated  to  the  rights  of  Isa- 
bell W.  Daggett 

Counsel  for  the  plaintiff  sets  out  several 
assignments  of  error,  the  first  three  of  which 
are: 

"Said  district  court  erred  in  refusing  to  ad- 
judge and  decree  to  plaintiff,  F.  H.  Babcock,  the 
full  relief  prayed  for  by  him  in  said  cause,  and 
erred  in  denying  tbe  relief  prayed  for  by  him 
against  the  defendants  X  T.  Morgan  and  Cor- 
e&e  Morgan." 

Second.  "The  district  court  erred  in  adjudging 
that  plaintiff  was  not  entitled  to  subrogation 
to  tbe  Daggett  note  and  mortgage,  npon  tbe  pay- 
ment and  discharge  of  same  by  him  while  in  pos- 
session O!  said  premises  as  a  grantee  of  the  pur- 
chaser at  the  judicial  sale  had  under  tbe  fore- 
closure proceedings." 

Third.  "The  court  erred  in  rendering  judgment 
and  decree  in  said  cause  in  favor  of  J.  Y.  Mor- 
gan and  Ooreine  Morgan,  and  in  fixing  the  pri- 
ority of  the  same  as  first  and  superior  to  the 
judgment  entered  in  favor  of  plaintiff  against  the 
other  defendants  in  said  cause." 

[1]  We  wiU  first  consider  the  rights  of  the 
purchaser  or  the  grantee  of  a  purdiaser  at 
a  void  Judicial  sale.  The  doctrine  is  an- 
nounced in  37  Cyc.  456,  456,  457,  as  follows: 

"A  purchaser  at  a  void  sale  to  foreclose  a 
mortgage  is  subrogated  to  all  the  rights  and  rem- 
edies of  the  mortgagee  and  can  enforce  them  as 
the  mortgagee  could  have  done  had  the  sale  not 
been  made,  and  the  purchaser's  grantee  has  the 
same  rights  and  remedies  as  the  purchaser." 

In  the  case  of  Equitable  Mortgage  Co.  et 
al.  V.  Gray  et  al.,  68  Kan.  100,  74  Pac.  614, 
it  was  held  by  the  court  that  a  purchaser  at 
a  mortgage  foredosure  sale,  which  was  de- 
fective for  lack  of  necessary  party  defendant, 
is  entitled  to  all  the  rights  of  a  mortgagee  in 
possession.  This  was  a  case  where  the  mort- 
gagee was  in  the  penitentiary  under  sentence 
of  death,  and  was  not  served  with  process. 
Decree  of  foreclosure  was  entered,  sale  had 
and  confirmed,  and  the  purchasers  went  into 
possession  and  paid  the  taxes  thereon  for  a 
number  of  years.  When  later  the  mortgagor, 
having  been  pardoned,  instituted  an  eject- 
ment suit  for  possession,  the  court  said: 

"One  who  assumes  possession  of  land  under 
color  of  foreclosure  proceedings  bdieved  by  liim 
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to  be  TaHd,  boweTcr  defecdva  they  may  be  In 
fact,  cannot  be  disponeased  in  an  action  of  eject- 
ment by  tbe  mortgacor  before  payment  of  tbe 
mortgage  debt  •  •  •  The  Equitable  Securi- 
ties Company,  having  bought  the  land  at  the 
sherifTs  sale  under  the  decree  of  foreclosure,  and 
entered  thereon  peaceably,  was  entitled  to  all  the 
rights  of  a  mortgagee  in  possession.  A  sale  un- 
der the  decree  operated  as  an  assignment  to  the 
purchaser  of  the  interest  of  the  mortgagee  in  the 
premises" — citing  Startc  et  al.  v.  Brown,  12  Wis. 
572,  78  Am.  Dec.  7C2;  Brobst  v.  Brook,  10  Wall. 
519,  10  L.  Ed.  1002;  Sheldon  on  Subrogation, 
i  31 ;  Bryan  v.  Brasius,  162  U.  S.  415,  16  Sup. 
Ct  803,  40  L.  Ed.  1022. 

In  the  case  ot  Capell  ▼.  Dill  et  aL,  82  Kan. 
662,  109  Pac.  286,  a  foreclosure  was  begun 
by  tbe  assignee  of  a  mortgage  and  publica- 
tion Bervice  had  against  the  mortgagor.  The 
mortgagor  was  dead.  Judgment  was  entered, 
the  land  subsequently  sold,  and  was  pur- 
chased by  one  Rice.  Bice  sold  the  land,  and 
his  grantee  paid  the  taxes,  and  then  convey- 
ed to  Capell.    In  this  case  tbe  court  said: 

"A  grantee  in  good  faith,  holding  possession 
under  a  sheriff's  deed  in  foreclosure  proceedings 
which  did  not  divest  the  title  of  tbe  mortgagor, 
is  properly  subrogated  to  the  rights  of  the  mort- 
gagee, and  considered  as  a  mortgagee  in  posses- 
sion. 

"In  the  circumstances  stated  above,  the  heirs 
of  the  mortgagor  will  not  be  given  a  decree  quiet- 
ing their  title  against  the  party  so  held  to  be  a 
mortgagee  in  possession,  nor  will  they  be  award- 
ed the  possession,  until  they  first  satisfy  the 
mortgage  debt,  although  an  action  thereon  would 
be  barred  by  the  statute  of  limitations." 

The  same  question  has  been  before  the  Su- 
preme Cotirt  of  our  state  in  the  case  of  Bo- 
mig  et  al.  v.  OUlett,  10  Okl.  186,  62  Pac  805. 
GUlett  made  his  note  to  Romig,  and  mort- 
gaged a  tract  of  land  to  secure  the  same,  and 
then  deeded  tbe  land  subject  to  the  mortgage 
to  Myrtle  GlUett  The  land  was  located  in 
Garfleld  county,  and  Romlg  began  a  foreclo- 
sure suit  and  secured  a  default  judgment 
against  the  Oilletts.  The  GUIetts  lived  in 
Kingfisher  county,  and  had  been  served  by 
publication  notices ;  sale  was  had,  and  Romlg 
became  purdiaser.  Romlg  then  sold  the  land 
to  Harding.  Shortly  after  the  sale  to  Hard- 
ing, his  grantee,  GlUett,  owner  of  the  fee- 
aimple  title,  appeared  and  moved  to  set 
aside  the  judgment.  Tbe  judgment  was  set 
aside,  and  Harding  appealed  to  the  Supreme 
Court  of  Oklahoma,  where  the  Judgment  was 
afBrmed.  The  case  was  then  taken  to  tbe 
Supreme  Court  of  the  United  States,  and  the 
Judgment  reversed.  187  U.  S.  Ill,  23  Sup. 
Ct.  40,  47  L.  Ed.  97.  In  its  opinion  (17  Okl. 
324,  87  Pac  325)  in  the  UtigaUon  had  there- 
after. Justice  Halner  used  this  language: 

"That  Harding;  being  a  grantee  of  the  mort- 
gagee in  possession,  his  right  and  his  possession 
could  not  be  disturbed  by  tbe  mortgagor  or  his 
grantee.  Myrtle  Gillett,  until  the  mortgage  debt 
and  interest  and  all  proper  charges  were  fully 
paid.  In  other  words,  the  maxim  that  'he  who 
seelcs  equity  must  do  equity,'  applies,  and  before 
tbe  rights  ot  Harding  could  be  determined,  and 
bis  possession  disturbed,  it  devolved  upon  MyrUe 
Gillett,  tbe  grantee,  of  the  mortgagor,  to  do  full 
equity." 


In  the  syllaM  tlie  oonrt  announced  tbe  law 
aa  following: 

"A  mortgagee  who  eaters  into  poBaesBim 
peaceably,  as  purchaser  under  foreclosure  pro- 
ceedings, cannot  be  dispossessed  by  the  mort- 
gagor or  his  grantees  so  long  aa  the  mortgag* 
remains  unsatisfied." 

The  Second  syllabus  is  as  follows: 
"Under  the  facts  in  this  case  H.,  as  the  gram- 
tee  of  R.,  the  purchaser  at  the  foreclosure  sale, 
stands  in  the  shoes  of  the  mortgagee,  and  Iiia 
right  to  relief  must  be  measured  and  determimed 
by  the  well-reoognized  principles  of  equity." 

We  think  that  the  above  case  is  squarely 
In  point,  and  clearly  points  out  the  rights  at 
all  the  parties  to  suit  at  bar,  and  that  tlie 
right  of  redemption  in  defendants,  to  redeem 
the  land  from  the  Indebtedness  held  against 
it  by  Babcock,  a  mortgagee  in  possessioaf 
with  the  right  to  have  credited  on  said  In- 
debtedness the  rentals  received  by  Baboock 
while  In  possession. 

In  the  case  of  Harding  v.  Gillett  et  al.,  25 
Okl.  199,  107  Pac.  665,  the  Supreme  Court 
of  our  state,  siieaking  through  Mr.  Justice 
Hayes,  and  again  reviewing  the  facts  In  the 
above  case,  reannounced  the  conclusion  of 
the  court  to  the  same  efTect  as  to  tbe  rights 
of  a  grantee  of  a  purchaser  at  a  void  judicial 
sale. 

In  the  case  of  Olson  v.  Peterson,  88  Kan. 
850,  128  Pac  191,  Oliver  Olson  and  his  wife 
were  made  joint  grantees  in  a  deed,  the  land 
formerly  belonging  to  Oliver  Olson,  and  a 
mortgage  had  been  executed  against  it  He 
conveyed  the  land  to  defraud  creditors,  and, 
having  settled  with  them,  the  land  was  re- 
conveyed  to  him  and  his  wife  jointly.  Tbe 
virife  died,  and  two  years  later  Olson  paid  the 
mortgage,  and  then  placed  a  new  mortgage 
on  the  land,  after  which  he  conveyed  the 
land  to  Peterson,  subject  to  the  last  mort- 
gage, and  Peterson  assuming  to  pay  the  same. 
The  heirs  of  Mrs.  Olson  brought  suit  in  eject- 
ment, and  the  court  held  that  Peterson  was 
entltied  to  be  subrogated  to  the  rights  of 
the  mortgagee  named  in  the  mortgage  that 
had  been  discharged  by  Olson;  the  conrt 
using  this  language: 

"By  his  conveyance  to  Peterson  the  latter  be- 
came the  assignee  of  whatever  rights  Oliver  Ol- 
son had  to  subrogation." 

And,  after  citing  Sheldon  on  Subrogation, 
quoted  therefrom  as  follows; 

"  'It  is  merely  necessary  that  his  payment 
should  liave  been  made  in  good  faith  for  the  pro- 
tection of  an  interest  which  he  believed  bimaelf 
to  have  in  the  estate,  and  in  discharge  of  a  bur- 
den actually  resting  upon  the  property,  so  that 
his  payment  has  increased  the  value  of  the  es- 
tate for  the  benefit  of  those  who  turn  out  subse- 
quently to  be  entitled  to  the  title.'  Whatever 
rights  Oliver  would  have  had  to  reimbursement 
from  the  appellees  passed  to  Peterson.  Applyinc 
the  foregoing  principles  of  equity  to  the  &cts,  it 
follows  that  the  heirs  of  Alma  Olson,  who  sub- 
sequently turn  out  to  be  eatitied  to  a  portion  «t 
the  lands,  the  value  of  which  was  increased  by 
the  payment  made  by  the  assignee  of  appellants. 
should  reimburse  the  latter  to  the  extent  of  their 
proportionate  shares  in  the  lands.  The  tendency 
of  conrts  everywhere  la  to  sztend,  rather  than 
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to  restrict,  the  priadple  of  Bnbiogatlon,  inodl4r- 
ing  it  to  meet  the  urcumatances  of  each  caae 
where  in  accordance  with  recognized  maxims  it 
should  be  allowed  in  equity  and  good  con- 
science." 

In  the  case  of  Wagg  t.  Herbert  et  aL,  Id 
Okl.  525,  92  Pac.  250,  the  court  said : 

"Equitable  principles  must  control  a  full  and 
complete  settlement  of  the  rights  of  the  parties 
to  this  action.  Wagg  la  entitled  to  be  paid  for 
the  principal  indebtednem,  tontber  with  the 
interest  at  the  rate  specified  in  the  note  and 
mortgage,  for  all  taxes,  assessments,  and  other 
proper  charges  and  expenses  necessary  for  the 
management  and  protection  of  the  estate,  and 
he  is  responsible  to  Mrs.  Herbert  for  rents  and 
profits  to  be  applied  upon  the  indebtedness.  And 
the  rights  of  all  anbseqaent  purchasers  in  good 
faith  for  a  valuable  consideration,  without  notice 
of  the  rights  of  defendants  in  error,  should  be 
fully  protected  according  to  recognized  princi- 
ples of  equity" — citing  authorities. 

The  Supreme  Court  of  oar  state  again  In 
the  case  of  Harrlll  ▼.  Weer,  26  Okl.  813,  109 
Pac.  539,  In  an  opinion  of  Jostice  Hayes, 
said: 

"It  is  a  well-settled  rule  that  the  purchaser  at 
a  void  foreclosure  sale  under  a  mortgage  becomes 
subrogated  to  all  the  rights  of  the  mortgagee, 
and  is  to  be  regarded  and  treated  as  an  equi- 
table assignee  of  the  security  to  secure  him  for 
the  purchase  money  paid  by  him  and  applied 
upon  the  payment  of  the  mortgagor's  debt" 

See,  also,  Eleburg,  Void  Judicial  and  Exe- 
cution Sales,  par.  478,  and  anthorlties  there 
cited ;  Bryan  t.  Kales,  162  U.  S.  412,  16  Sup. 
Ct.  802,  40  L.  Ed.  1020. 

We  are  of  opinion  from  the  above  citations 
that  when  the  Central  Investment  Company 
in  good  faith  purchased  the  land  at  the  ju- 
dicial sale,  though  the  same  was  void,  with- 
out notice,  of  any  defects  In  the  Judicial  pro- 
ceeding, and  afterwards  conveyed  the  land  to 
the  plaintifF  in  error,  who  In  good  faith  and 
withont  any  notice  of  such  irregularities  pur- 
chased the  same,  and  then  took  possession 
of  the  land,  he  was  the  equitable  assignee 
of  the  Central  Investment  Company,  the 
mortgagee,  and  was  thereby  a  mortgagee  In 
possession  and  was  subrogated  to  all  the 
rights  and  equities  of  the  Central  Investment 
Company. 

[2]  We  next  consider  the  question  as  to 
whether  or  not  the  plaintiff  in  error  became 
subrogated  to  the  rights  of  Isabell  W.  Dag- 
gett, the  holder  and  owner  of  the  first  mort- 
gage for  11,300,  which  plaintiff  paid  off  after 
the  same  matured  and  whUe  in  possession  of 
the  land  nnder  a  purchase  from  the  Central 
Investment  Company,  and  without  any  no- 
tice of  any  defect  in  his  title. 

It  is  clear  that  the  plaintiff  paid  off  this 
mortgage  and  redeemed  the  land  therefrom 
In  good  fiiith,  believing  that  he  was  the  own- 
er of  the  fee-simple  title,  and  that  it  was 
done  by  him  for  the  purpose  of  protecting 
his  rights  as  owner  of  the  land. 

Section  3839,  State,  of  1910,  provides: 
"Svery  person  having  an  interest  in  property 
subject  to  a  lien,  has  the  right  to  redeem  it  from 
the  lien,  at  any  time  after  the  dalm  is  due,  and 
before  bis  right  of  redemption  is  foredosed." 


It  Is  contended  by  the  defendants  that  the 
plaintiff  cannot  become  subrogated  to  the 
rights  of  Isabell  W.  Daggett  for  the  reas<m 
that  he  is  a  volunteer  in  the  payment  of  said 
note  and  mortgage  to  Mrs.  Da^ett,  and 
therefore  cannot  be  snbrogated  to  her  rlghte, 
and  counsel  in  his  brief  cites  the  case  of 
Kahn  v.  MeConneU  et  al.,  37  Okl.  219,  181 
Pac.  682,  47  L.  R.  A.  (N.  S.)  1189;  but  this 
case  is  distinguishable  from  the  case  under 
consideration  for  the  reason  that  in  said  case 
McOonnell  was  the  owner  of  the  land  and 
there  was  a  first  mortgage  on  it  to  secure 
an  Indeb.tedness  to  the  First  National  Bank 
of  Roff.  The  defendant  Wright  approached 
McConnell  to  buy  the  land,  and  McOonnell 
referred  him  to  the  bank,  stating  that  If 
he  could  satisfy  the  bank  he  would  sell  him 
the  land.  Wright  then  went  to  the  bank 
and  paid  off  the  indebtedness  of  McConnell, 
took  up  his  notes,  and  had  the  bank  cancel 
the  mortgage  lien  upon  the  record.  He  de- 
livered the  notes  and  mortgage  dtily  canceled 
to  McConnell,  and  McOonnell  then  sold  him 
the  land. 

It  afterwards  developed  that  there  was  a 
second  lien  on  the  land,  which  Wright  did 
not  know  of,  and  In  a  suit  to  foreclose  the 
second  .lien,  Wright  contended  that  he  should 
be  subrogated  to  the  rights  of  the  bank,  and 
the  court  properly  held  that  Wright  was  a 
volunteer,  and  could  not  become  snbrogated 
to  the  rights  of  the  bank  so  as  to  defeat  the 
second  lien.  It  will  be  seen  from  this  case 
that  at  the  time  Wright  paid  off  the  Indebt- 
edness to  the  bank  and  had  the  lien  canceled 
he  bad  no  Interest  whatever  in  the  property, 
but  was  merely  paying  the  same  so  that  h'e 
might  afterwards  become  the  purchaser; 
consequently  he  does  not  come  within  the 
provisions  of  the  statute  above  quoted.  Now, 
In  the  case  under  consideration,  Babcock  un- 
questionably had  an  Interest  In  th%  land  at 
the  time  that  he  paid  the  Daggett  mortgage, 
as  he  had  already  purchased  wbat  he  sup- 
posed was  a  fee-simple  title,  and  was  then 
Immediately  subrogated  to  the  rights  of  the 
Central  Investment  Company,  and  conse- 
quently hie  does  come  squarely  under  the 
provision  of  the  above  statute.  Again  It  is 
contended  by  counsel  for  defendants  that  be- 
cause Babcock  assumed  the  payment  of  the 
Daggett  mortgage  in  the  deed  which  he  took 
from  the  Central  Investment  Company,  that 
it  thereby  became  his  obligation,  and  for  this 
reason  he'cannot  be  subrogated.  In  this  con- 
tention we  cannot  ag;ree.  It  is  true  he  as- 
sumed to  pay  the  mortgage,  and  it  became 
his  personal  liability,  still  this  assumption 
was  made  to  relieve  the  Central  Investment 
Company,  and  to  protect  the  title  which  he 
thought  he  owned.  The  owner  of  the  land 
had  received  this  money  and  mortgaged  the 
land  to  secure  the  payment.  The  subsequent 
purchasers  bought  subject  to  this  mortgage, 
and  if  the  contention  of  defendants  is  true, 
then  Applegate,  the  ovrner  of  the  title,  could 
dispossess  plaintiff  and  avoid  the  payment 
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of  this  very  mortgage  wbidi  he  bongfat  Bob- 
ject  to.  This  eqnlty  will  not  permit.  Equi- 
table Mortg.  Co.  et  al.  v.  Gray,  68  Kan.  100, 
74  Pac.  614,  and  cases  there  cited ;  also  Ol- 
son ▼.  Peterson,  88  Kan.  350,  128  Pac.  192. 

It  cannot  be  successfully  contended  that, 
while  the  plaintiff  was  in  the  actual  posses- 
sion of  the  land,  under  the  circumstances  as 
shown  in  this  case,  the  owner  of  the  title, 
Applegate,  could  successfully  maintain  an 
action  against  him  for  possession  of  the  land, 
until  he  had  paid  off  and  satisfied  the  Dag- 
gett mortgage,  and  we  see  no  reason  why 
the  rights  of  Morgan  should  be  aqy  higher 
than  the  owner  of  the  title.  Morgan  accept- 
ed the  third  mortgage  with  a  full  understand- 
ing at  the  time  that  there  were  two  mort- 
gages ahead  of  his,  and  he  is  in  the  same 
position  now  that  he  would  have  been  If  the 
land  had  not  been  sold  at  the  void  sale, 
therefore  he  is  not  Injured  in  any  whatever, 
and  cannot  be  heard  to  complain  because  the 
plaintiff  should  be  subrogated  to  the  rights 
of  Mrs.  Daggett.  It  is  but  simple  Justice 
and  good  conscience  that  the  plaintiff  should 
now  stand  in  the  shoes  of  Isabell  W.  Daggett, 
and  that  he  be  held  as  an  equitable  as- 
signee of  the  Interest  of  Isabell  W.  Daggett, 
and  that  he  be  declared  a  mortgagee. In  pos- 
session and  subrogated  to  all  the  rights  and 
equities  of  IsabeU  W.  Daggett.  We  are. of 
opinion,  however,  that  the  plaintiff  will  not 
be  entiUed  to  charge  against  this  land  the 
costs  and  attorney  fees  in  the  previous  fore- 
closure proceeding,  but  that  be  la  entiUed 
to  charge  against  the  land  the  full  amount 
due  the  Central  Investment  Company  at 
this  time,  together  with  all  taxes  paid  by 
the  Central  Investment  Company  on  this 
land  and  whatever  taxes  have  been  paid  by 
the  plaintiff,  if  any,  end  also  the  full  amount 
due  under  the  Daggett  note  and  mortgage, 
and  deduct  therefrom  the  reasonable  rental 
value  of  the  land,  and  that -his  liens  be  fore- 
closed to  satisfy  same. 

The  Judgment  of  the  lower  court  la  re- 
versed, and  the  court  below  is  directed  to  set 
aside  Its  Judgment  rendered  In  this  cause, 
and  to  enter  a  decree  in  conformity  with  this 
opinion. 

PEB  CURIAM.    Adopted  in  whole. 


MISSOUBI,  K.  ft  T.  RY.  OO.  v.  ROSB. 

(No.  7111.) 

(Supreme  Court  of  Oklahoma.    Oct.  24,  1916.) 

(Buttahui  ly  the  Court.) 

Railboaos     <S=>405   —   Constbuctior     ahd 
Maintenanck— Injukibb  to  Aniuals— Lia- 
bility. 
Where  a  rallwa;^  company  has  notice  that 
"arsenic  dip" — a  poisonous  fluid  in  appearance 
resembling  water — ^is  escaping  from  one  of  its 
tank  cars  to  the  ground,   and  collecting   in   a 
pool  on  its  ri^ht  of  way,  accessible  to  domestic 
animals  running  at  large,  and  fails  to  exercise 
ordinary  care  to  keep  such  animals  away  from 


such  pool,  Xtii  to  consHtate  negligence  asj 
that  the  company  is  liable  for  injury  resnltiBi 
to  nnimslg  from  drinking  oat  of  such  pool. 

[Ed.  Note. — ^For  other  eases,  see  Railroadi, 
Cent.  Dig.  {{  1893-1398;    Dec.  Dig.  «=>40S.] 

Commissioners'  Opinion,  Dl^alon  No.  1 
Error  from  (bounty  Court,  Osage  County; 
Paul  B.  Mason,  Judge, 

Action  by  J.  W.  Rose  against  the  MlssouiL 
Kansas  &  Texas  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M.  D. 
Green,  all  of  Muskogee,  for  plaintiff  in  error. 
Wilberforce  Jones,  of  Oushing,  for  defendant 
to  error. 

OALBRAITH,  O.    This  appeal  Is  from  t 
Judgment  rendered  upon  the  verdict  of  a  Jury 
in  ftivor  of  J.  W.  Rose,  the  defendant  In  er- 
ror, for  $50  and  interest,  In  an  action  for 
damages  arising  from  the  loss  of  one  Jerse; 
milch  cow,  charged  to  have  been  killed  by 
the  carelessness  and  negligence  of  tlie  rail- 
way company.     The  facts  briefly  stated  are 
as  follows:   Mr.  Rose  was  a  resident  of  the 
unincoriwrated  town  of  Pme,  Osage  county. 
Okl.,  and  owned  one  Jersey  milch  cow  that 
was  accustomed,  with  other  village  cows,  dur- 
ing the  daytime,  to  run  at  large  upon  the 
commons  of  that  commimity.     The  plaintiff 
in  error  operated  a  railroad  through  tlie  vil- 
lage of  Prue,  and  upon  its  station  ground  es- 
tablished and  maintained  stock  pens,  and  as 
a  part  of  the  equipment  of  the  pens  was  a 
dipping  vat  for  treating  cattie  afflicted  with 
the  Texas  Fever  Tick.    On  the  14th  day  of 
April,  1913,  the  railway  company  placed  a 
tank  car  filled  with  "prepared  dip,"  or  "ar- 
senic dip,"  on  its  switch  near  the  stock  pen^ 
and  in  close  proximity  to  the  dipping  vat.    A 
rubber  hose  was  attached  to  the  tank  and 
extended  across  to  the  vat,  and  In  that  way 
the  dip  was  Intended  to  be  transferred  from 
the  car  to  the  vat.    In  some  way,  not  dis- 
closed by  the  evidence,  the  hose  became  de- 
tached or  the  tank  struck  a  leak,  and  the  dip 
escaped  to  the  ground,  and  running  across 
the  main  track  into  an  excavation  along  the 
right  of  way  fbrmed  a  pool.    A  dtlzen  of  the 
vlllagef  discovered   this  leak  early    in   the 
morning  about  7  o'clock,  and  advised  the 
agent  of  the  railroad  company  of  the  Cact, 
and  that  some  two  or  three  barrels  of  fluid 
liad  run  out  upon  the  ground.    The  agent, 
thinking  that  It  was  a  water  tank  that  was 
leaking,  paid  no  attention  to  this  notice,  and 
again  along  in  the  afternoon  of  the  same  day 
the  defendant  In  error  discovered  that  the 
tank  was  leaking  and  telephoned  the  agent 
and  also  went  to  the  station  and  advised  him. 
and  they  went  to  the  tank  car  together,  and 
the  agent  attempted  to  stop  the  leak,  but  was 
unable  to  do  so.    The  agent  then  telegraphed 
the  company's  live  stock  department  to  send 
a  man  to  stop  the  leak.    This  man  came  the 


As^Vor  otber  caaei  see  same  topic  and  KEY-NUHBER  in  all  Kej-Numberad  Dlsaats  and  Ind«x«s 

Digitized  by  VjOOQIC 


GO) 


MISSOURI,  K.  A  T.  RT.  CO.  r.  ROSK 


7S5 


following  day.  On  tbls  14th  day  of  April  the 
Boee  cow  waa  out  upon  the  commons  as 
TiSTiaL  When  she  came  in  at  night  It  was 
discovered  that  she  was  111,  and  the  next 
momliig  she  was  dead.  Rose  then  made  an 
attempt  to  discover  the  cause  of  death,  and 
went  down  to  the  tank  car  and  fbund  the 
pool  of  dip  that  had  formed  on  the  rie^t  of 
way,  and  saw  cow  tracks  leading  to  the  pool 
and  across  It,  and  reoognlised  tracks  made  by 
his  cow.  He  then  caused  a  post  mortem  to 
be  had  npon  the  body  of  the  cow,  and  a  por^ 
tlon  of  the  contents  of  the  stomach  were  re- 
moved and  sealed  and  sent  to  the  chemical 
department  of  the  State  University  for  analy- 
sis. The  returns  from  the  analysis  showed 
the  presence  of  arsenic  poison  snfflclent  to 
cause  the  death  of  an  animal.  It  also  a^ 
peared  from  the  evidence  that  the  agent  of 
the  railroad  company  knew  that  the  plain- 
tiff's cow  and  the  cows  of  other  residents  of 
the  village  were  at  large  upon  the  oommons, 
and  he  saw  them  around  the  tank  car  on  this 
day.  The  dip  in  the  tank  car  had  been  dilut- 
ed with  water  in  the  usual  proportions — 
twenty  to  one— and  was  ready  for  use,  and  It 
resembled  water  in  appearance. 

It  is  contended  on  the  part  of  the  railway 
company  that  the  cow  was  a  treqtasser  upon 
its  right  of  way,  and  that  it  waa  liable  only 
for  wanton  injury  inflicted  upon  her.  That 
neither  the  pleadings  nor  the  evldenca  woold 
Justify  a  conclusion  that  the  injury  In  this 
case  was  the  result  of  a  wanton  or  willful 
act  The  argument  offered  In  support  of  this 
condnsion  la  shown  by  the  following  short 
excerpts  from  the  brief: 

'^here  is  neither  pleading  nor  proof  in  this 
case  that  the  herd  law  bad  been  suspended  at 
the  time  and  place  of  the  accident,  and  under 
the  repeated  dedsiona  of  this  court  the  herd  law 
must  be  presumed  to  have  been  in  full  force 
and  effect,  and  the  cow  was  therefore  unlawful- 
ly at  large." 

Also: 

"In  view  of  the  fact  that  the  cow  was  un- 
lawfully at  laige,  she  waa  a  trespasser  upon 
the  tracks  of  toe  defendant  railway  comoany, 
and  if  this  had  been  a  suit  for  the  negugent 
operation  of  defendant's  train,  the  rule  govern- 
ing it  would  b«  that  the  employes  of  the  de- 
fendant, in  the  operation  of  its  train,  would 
have  owed  no  duty  whatever  with  respect  to  the 
cow  except  to  use  ordinary  care  to  prevent  in- 

i'ary  to  her  after  they  had  actoally  disoovered 
ler  presence  and  peril  npon  the  track." 

The  contention  that  the  cow  was  nnlaw- 
folly  at  large  and  therefore  a  trespasser 
npon  the  company's  right  of  way  la  presumed 
from  the  fact  that  there  was  no  proof  in  the 
record  that  Osage  county  had  been  released 
from  the  operation  of  the  herd  law  and  Is 
ttased  npon  the  decision  of  this  court  in  St 
L.  &  S.  F.  R.  Co.  T.  Brown,  82  Okl.  483,  122 
Paa  1S6.  That  decision,  however,  became 
final  on  March  12,  1912.  On  March  2S,  1913 
(being  chapter  94  of  the  Session  Laws  of 
1913),  the  Legislature  passed  an  act  regulat- 
ing the  running  at  large  of  domestic  animals, 
eta,  the  first  section  of  which  reads  in  part: 


'The  board  of  county  commiadonerB  <tt  any 
county  in  this  state  where  domestic  animals 
were  not  restrained  from  running  at  large  at 
the  time  of  the  adoption  of  the  Constitution  of 
this  state,  are  hereby  authorized  to  exempt  their 
county  or  any  stock  district  thereof  from  the 
provisions  of  sections  1  and  2,  art  1,  c.  1,  Ses- 
sion Laws  of  1903,  as  to  any  one  or  all  classes 
of  diMnestic  animals  mentioned  herein,"  etc. 

In  this  condition  of  the  law  we  are  not 
sure  that  a  presumption  would  arise  from 
the  mere  absence  of  proof  in  the  record  that 
the  herd  law  was  in  force  in  Osage  county, 
in  April,  1913.  The  testimony  to  the  effect 
that  it  had  always  been  the  custom  for  the 
cows  to  run  at  large  in  that  community  is 
not  contradicted.  In  any  event  we  do  not 
think  that  this  case  should  be  determined 
npon  presumptions,  since  there  is  no  necessi- 
ty for  doing  so.  The  action  waa  instituted 
on  the  theory  that  the  liability  of  the  com- 
pany was  based  upon  Its  negUgence,  and  the 
cause  was  tried  in  the  county  court  upon 
that  theory.  The  court  In  its  instructions  to 
the  Jury  clearly  submitted  the  cause  on  that 
theory  in  Instmctlou  No.  2  as  follows: 

"You  are  instructed  that  if  you  beUeve  from 
a  preponderance  of  the  evidence  that  the  de- 
fendant had  a  car  in  its  yards  in  the  town  of 
Prue,  OUL,  containing  a  liquid  substance  that 
was  of  a  poisonous  character  and  likely  to  cause 
death  to  animals  or  stock  drinking  the  same, 
then  It  would  be  the  duty  of  the  defendant  to 
exercise  ordinary  care  in  preventing  the  escape 
of  sudi  substance;  and  if  you  farther  find 
that  the  defendant  failed  to  exercise  such  care, 
and.  by  reason  thereof  such  substance  escaped 
from  such  car,  and  that  the  cows  of  plaintiff's 
drank  fnxn  sndi  liqaid  so  escaping,  and  from 
the  effects  thereof  died,  then  the  defendant 
would  be  liable  if  it  failed  to  exercise  reason-  - 
able  care  in  guarding  sneb  substance  from  the 
cows  of  plaintiffs,  after  it  had  notice  they  were 
in  the  vicinity  thereof." 

Even  upon  the  contention  of  the  plaintiff 
in  error  that  the  cow  was  a  trespasser  upon 
Its  right  of  way  the  liability  of  the  company 
would  be  established  under  the  rule  announc- 
ed in  the  Brown  Case,  supra,  wherein  the 
court  said: 

"lliis  court  has  refused  to  follow  the  rule 
announced  in  Texas  and  other  states,  making 
the  oompany  liable  for  only  wanton  and  will- 
ful nechgence.  where  the  animal  killed  waa  un- 
lawfully running  at  large,  and  it  would  be  in- 
consistent with  the  statute  restraining  animals 
from  running  at  large;  to  reauire  a  lookout 
to  be  kept  where  animals  could  be  at  large 
only  unlawfully;  and  we  beUeve  the  correct 
rule  to  be  that  a  railway  company  is  required 
to  exercise  only  ordinary  care  to  avoid  injur- 
ing trespassing  animals  after  they  are  discover- 
ed on  or  in  dangerous  proximity  to  the  track." 

The  evidence  clearly  shows  that  notice  waa 
brought  to  the  railway  company  early  in  the 
morning  of  the  14th  that  this  tank  car  was 
leaking,  and  that  a  second  notice  was  brought 
to  the  agent  in  the  afternoon  of  that  day, 
and  that  he  then  attempted  to  stop  the  leak, 
and  that  the  company  did  not  send  a  man 
around  to  stop  the  leak  until  the  following 
day ;  that  the  agent  knew  on  this  day  that 
this  plaintiff's  cow,  with  others,  was  running 
at  large  on  the  oommona,  and  saw  them 

Digitized  by  CjOOQIC 


78« 


180  PAOIFIO  BBPOBTBB 


(OU. 


around  thla  tank  oar  during  the  day  of  the 

14th. 

The  evidence  does  not  disclose  that  this 
"arsenic  dip"  had  an  odor,  offensive  or  other- 
wise, but  It  does  show  that  It  resembled  wa- 
ter. The  section  foreman,  when  he  saw  It  es- 
caping from  the  tank,  thought  It  was  water, 
He  was  deceived  by  Its  appearance,  and  the 
cow  may  have  been  likewise  deceived,  and 
thus  led  to  drink  It.  The  company  Is  bound 
to  have  known  the  dangerous  character  of 
this  dip.  When,  with  this  knowledge,  this 
poisonous  fluid  was  permitted  to  escape  from 
the  tank  and  accumulate  in  a  pool  accessible 
to  the  cow,  and  no  steps  were  taken  to  pre- 
vent her  from  drinking  It,  the  company  failed 
to  dls<Aarge  the  duty  It  owed  her,  even 
though  she  was,  as  contended  by  the  plain- 
tiff In  error,  a  trespasser,  viz.  "to  exercise 
only  ordinary  care  to  avoid  Injuring  her." 
Whether  the  company  exercised  ordinary 
care  to  prevent  Injury  to  the  cow  after  the 
discovery  of  her  peril  was  a  question  for  the 
jury,  and  their  finding  was  that  It  did  not, 
and  there  Is  evidence  to  support  this  finding. 

There  are  other  errors  assigned,  but  none 
of  them  seem  to  be  well  taken.  There  Is  evi- 
dence to  support  the  finding  of  the  jury  that 
the  company  was  negligent,  and  that  this 
negligence  was  the  proximate  cause  of  the  in- 
jury sustained  by  the  defendant  in  error. 

The  judgment  appealed  from  is  therefore 
afiSrmed. 

PEB  CURIAM.    Adopted  In  whole. 


GHICAOO,  B.  I.  &  P.  RY.  CO.  v.  JACKSON. 
(No.  8022.) 

(Supreme  Court  of  Oklahoma.    Oct  24,  191&) 

(8yaabu$  5y  ihe  Court.) 

1.  Masteb  and  Servant  9=>204(1)— Injxjbiks 
TO  Sebvant— Assumption  or  Risk. 

In  an  action  brought  by  a  lervant  under 
the  federal  Ehuployers*  liability  Act  (Acts  April 
22,  1908,  c.  140,  85  Stat.  65  [U.  S.  Comp.  8t. 
1813,  U  8657-8665]),  for  damages  for  pergonal 
injuries  arising  from  the  negligence  of  the  mas- 
ter, where  the  negligence  alleged  as  causing  or 
contributing  to  the  injury  does  not  constitute 
a  violation  of  any  of  tbe  federal  statutes  en- 
acted for  the  safety  of  the  employ^,  the  defense 
of  assumption  of  the  risk  as  it  existed  at  com- 
mon law  is  open  to  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  544 ;  Dec.  Dig.  «ss>204(l).] 

2.  Masteb  Ann  Servant  $=>250^,  New,  voL 
15  Key-No.  Series— Injubibs  to  Servant— 
Actions— JuBT  Question. 

In  such  cases  the  provisions  of  tbe  Consti- 
tution of  Oklahoma  (Const,  art.  23,  {  6),  re- 
quiring the  submission  of  questions  of  assump- 
tion of  the  risk  to  a  jury,  do  not  apply. 

8.  Masteb  and  Sebvant  <S=>288(1)— Dibbot- 
ED  Vebdiot— Pbopbieti. 
Where  in  such  cases  all  the  evidence,  in- 
cluding that  of  plaintiff  himself,  shows  a  dear 


case  of  assum^rtlon  of  the  risk.  It  la  «Ror  t* 
sustain  a  Verdict  for  the  plaint^ 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1068,  1069.  1087.  1088: 
Dec  Dig.  «=3288(1).J 

CJommiasloners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Comanche  Coun- 
ty; Cham  Jones,  Judge. 

Action  by  isamnel  Jadtson  against  tbe  Chi- 
cago, Rock  Island  &  Pacific  Railway  Compa- 
ny. From  a  judgment  for  plalatifl;  defend- 
ant appeals.    Reversed. 

C.  O.  Blake  and  B.  J.  Roberts,  both  of  H 
Beno,  for  plaintiff  in  error.  J.  A.  DiiTendaf- 
fer,  of  Lawton,  for  defendant  in  error. 

BURFORD,  O.    [1]  This  was  an  action  for 
damages  for  personal  injuries  brought  by 
Samuel  Jackson  against  the  Clilcago.  Ro<k 
Island  &  Pacific  Railway  Company.     Tbe 
cause  is  conceded  by  all  parties  to  be  brought 
nnder  and  to  be  governed  by  the  provisions 
of  ithe   federal    Ehnployers'    Idahillty    Act 
There  is  little  or  no  conflict  in  those  portions 
of  the  testimony  material  to  a  decision  here. 
It  appears  that  the  plaintiff  was  one  of  a 
number  of  men  engaged  in  loading  rails  upon 
A  flat  car.    There  were  about  80  of  these 
rails.    Four  or  five  of  them  were  more  or 
less  bent  or  crooked.    These  crooked   rails 
were  loaded  last    The  method  of  loading 
was  that  stakes  were  placed  at  the  west  end 
and  also  upon  the  farther  side  of  tbe  car. 
Plaintiff  and  his  fellow  workmen  then  lifted 
the  rail  and  placed  the  end  behind  the  stakes 
on  the  west  end  of  the  car,  and  then  threw 
the  east  end  upon  tbe  car.    When  one  of  the 
crooked  rails  were  so  thrown,  it  bounded 
back  and  injured  one  of  the  muscles  of  plain- 
tiff's leg.    Tbe  negligence  alleged  is  that  no 
stake  waa  placed  at  the  east  end  of  tbe  car 
to  prevent  the  rail  from  falling  back  and  oS 
the  car.    There  was  evidence  that  tbe  meth- 
od employed  In  loading  these  rails  was  tbe 
usual  and  customary  method  employed  In  this 
section.     There   was   no   evidence   that    the 
placing  of  a  stake  at  the  east  end  of  the  car 
would  make  such  work  more  safe.    We  are 
asked  by  the  defendant  in  error  to  say  from 
common   knowledge  and  experience  that  a 
stake  at  both  ends  of  the  car  would  consti- 
tute a  safer  method  of  loading  than  that  cm- 
ployed  in  the  Instant  case.    Doubtless  such 
a  rtake  would  have  probably  prevented  this 
particular    Injury,   bat   whether   placing   a 
stake  at  each  end  of  the  car  would  render 
loading  rails  from  the  side  generally   more 
safe  Is  an  entirely  different  question.    Obvi- 
ously in  loading  from  the  side  of  tbe  car — 
and  there  is  no  evidence  that  any  other  place 
of  loading  was  available  or  more  safe,  if 
available — one   end   of   the   rail  would    be 
shoved  behind  the  stake  at  one  end  of  tbe 
car,  but  the  same  could  not  be  true  when  tbe 
other  end  was  loaded.    There,  if  a  stake  l<c 
placed  at  both  ends  of  the  car,  the  rail  must 
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necessarily  be  lifted  np  and  over  the  stake, 
and  in  handling  heavy  steel  rails  we  are  not 
at  all  sure  that  such  method  might  not  be 
fraught  with  more  danger  than  the  one  here 
employed.  Assuming,  however,  without  de- 
ciding, that  there  was  evidence  to  sustain  the 
jury's  finding  of  negligence.  It  seems  the 
plaintiff  must  fall  upon  another  ground.  It 
appears  from  all  the  testimony  that  plaintiff 
was  a  man  of  mature  years;  that  he  had 
worked  as  a  section  hand,  taking  up  and  lay- 
ing rails  upon  the  Cotton  Belt  Railway,  and 
upon  the  Hock  Island,  and  for  other  roads  in 
other  kinds  of  railway  work ;  that  he  knew 
that  the  rails  they  were  loading  might  fall 
back.    Plaintiff  testified: 

"Q.  But  you  yourself  knew  they  were  liable 
to  fall  back  and  you  were  guarding  against 
that?    A.  Yes,  sir.*' 

If  it  were  negligence  to  fall  to  provide  a 
stake  at  the  east  end  of  the  car,  that  fact 
WEui  as  open  and  obvious  to  the  plaintiff  as  to 
any  one  else.  Clearly  from  bis  own  testimo- 
ny he  knew  that  the  rails  might  fall  back 
and  injure  him.  He  knew  and  appreciated 
the  risk  arising  from  the  alleged  negligence, 
-and,  knowing  it,  went  ahead  with  the  work 
without  protest.  Nothing  could  more  clearly 
establish  the  defense  of  assmnptloa  of  the 
risk  as  known  at  common  law.  Tbla  defense 
comprehends,  not  only  the  assumption  of  the 
risks  ordinarily  incident  to  the  employment, 
but  also  the  rislu  arising  from  tlie  master's 
negUgence  in  providing  a  safe  place  to  work 
after  the — 

"employ^  becomes  aware  of  tlie  detect  or  disre- 
pair and  of  the  risk  arisijig  from  it,  unless  de- 
fect and  risk  alike  are  so  obvious  that  an  or- 
dinarily prudent  person  under  the  circnmstances 
would  have  observed  and  appreciated  them. 
*  *  *  When  the  employe  does  know  of  the 
defect,  and  appreciates  the  risk  that  is  attril>- 
ntable  to  it,  then  if  he  continues  in  the  employ- 
ment, without  objection,  or  witbont  obtaining 
from  the  employer  or  his  representative  an  as- 
surance that  the  defect  will  be  remedied,  the 
employe  assumes  the  risk,  even  though  it  arise 
out  of  the  master's  breach  of  duty."  Seaboard 
Air  Line  v.  Horton,  233  U.  S.  492,-  34  Sup.  Ct. 
635,  r..S  I^  Bd.  1062.  L.  R.  A.  1915C,  1,  Ann. 
Cas.  1!)15B,  476:  St.  Louis  Cordage  Co.  v.  Mil- 
ler, 126  Fed.  496,  61  C.  C.  A.  477,  63  L.  R.  A. 
651 :  GUa  VaUey  G.  &  N.  B.  Co.  v.  Hall,  282 
U.  S.  84,  34  Snpw  Ct.  229,  68  L.  Bd.  621,  and 
cases  cited. 

Xhls  cause  being  brought  under  the  federal 
Eiiq)loyer8'  Liability  Act,  and  there  being  no 
contention  that  the  failure  to  provide  the 
stake  was  a  violation  of  the  Safety  Appliance 
Act,  or  any  other  federal  statute,  "enacted 
for  the  safety  of  employes"  the  defense  of 
assumption  of  the  risk  as  it  existed  at  com- 
mon law  was  open  to  the  carrier.  35  TJ.  S. 
Stat,  at  U  p.  66;  Seaboard  Air  Line  v.  Hor- 
ton, supra ;  St.  U  &  S.  F.  B.  Oa  v.  Snowden, 
149  Pac.  1068  (not  yet  officially  reported); 
Southern  B.  Ca  v.  Crockett,  234  U.  S.  726, 
S4  Sup.  Ct  897,  58  L.  Ed.  1564. 

[2,  3]  Whatever  may  he  the  apiwrent  force 
of  the  contention  that  the  provision  of  the 


Oklahoma  Constttntton  (Const  art  23,  |  6), 

requiring  the  submission  of  the  defense  of 
assumption  of  the  risk  as  a  qneetlon  of  fftct 
to  the  Jury,  applies  to  cases  sacb  as  the 
present  one,  upon  the  theory  that  the  ri^t 
to  the  defense  is  preserved  under  such  provi- 
sion, and  only  the  method  of  determining  it 
varied  thereby,  and  of  the  reasoning  by 
analogy  from  the  decision  in  Minn.  &  St  L. 
Ry.  Co.  v.  Bombolis,  241  U.  S.  211,  36  Sup. 
Ct  595,  60  L.  Ed.  961,  and  of  St.  L.  &  S.  F. 
K.  Co.  V.  Brown,  241  U.  S.  223,  36  Sup.  Ct. 
602,  60  L.  Ed.  966,  the  decision  of  this  court 
in  St  L.  &  S.  F.  R.  Ca  V.  Snowden,  supra,  is 
conclusive  that  these  provisions  cannot  affect 
a  suit  brought  under  the  federal  statute, 
upon  the  ground  that  if  the  defense  permit- 
ted is  "that  of  the  common  law"  (St.  L.  &  S. 
F.  R.  Co.  V.  Snowden,  supra),  then  in  cases 
where  the  evidence  is  undisputed  and  the  dr- 
cumstances  permit  of  but  one  conclusion,  the 
question  must  be  decided  by  the  court  as  a 
matter  of  law,  and  not  by  the  jury  as  a  mat- 
ter of  fact  since  such  is  the  common  law, 
and  such  most  he  the  result  in  onr  courts  in 
these  cases  where  the  federal  act  creating 
the  liability,  likewise  allows  the  comm<m-law 
defense  (St  L.  &  S.  F.  R.  Co.  v.  Snowden, 
supra;  Toledo,  S.  L.  &  W.  B.  Co.  v.  Slavin, 
236  n.  S.  464,  36  Sup.  Ct  306,  69  L.  Ed.  671 ; 
So.  Pac.  T.  Seley,  162  U.  S.  146,  14  Sup.  Ct 
630,  38  L.  Ed.  391 ;  Burke  v.  Union  Coal  Ck>., 
157  Fed.  178,  84  <3.  C.  A.  626 ;  26  Oyc  1479, 
and  cases  cited). 

In  this  cause  the  court  submitted  the  qnes- 
tion  of  assumption  of  the  risk  to  the  jury. 
The  plaintiff's  evidence  clearly  established 
the  defense.  Under  the  doctrine  of  the  Snow- 
den Case  the  cause  ought  not  to  have  been 
submitted  to  the  jury.  Having  been  submit- 
ted, it  was  error  to  sustain  a  verdict  for  the 
plaintiff. 

For  the  reasons  given,  the  cause  Is  re- 
versed, for  further  proceedings  not  inconsist- 
ent with  tills  oplnloa 

PER  CURIAM.   Adopted  In  whole. 


OHOATE  et  aL  V.  STANDEB  at  aL 

(Na  7296.) 

(Supreme  Court  of  OUahoma.    Oct  24,  1816w) 

(SytUtliu  by  the  Court.) 

1.  Pbiwcipai.  and  Agkkt  €=3l83(2)— Rights 
OF  PbincipaI/— Suit  in  Name  or  Pbinoi- 

PAI.. 

A  principal  may  maintain  in  his  own  name 
an  action  upon  a  written  contract  made  in  the 
name  of  the  agent. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  692-694,  686;  Dec  Dig. 
«=»183(2).] 

2.  Biujs  AND  Notes  «ss>489(6>— AonoirB— Ev- 
IDE.NCi;— Answks. 

In  nn  action  by  S.  upon  an  unindorsed  note 
made  payable  to  C.,  where  the  answer  of  the 
defendants  alleges  that  the  note  was  exeented 
in  consideration  of  a  contract  for  the  convey* 
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Rnee  of  lands  by  S.  to  defendants,  and  that  llie 
payee,  C.,  acted  as  the  agent  of  S.  in  the  trans- 
action, such  answer  admits  the  ownership  of 
the  note  in  S.,  and  9^.  may  maintain  the  ac- 
tion in  his  own  name,  and  no  proof  that  he  is 
the  oiwner  and  holder  of  the  note  is  required, 
even  though  saeh  ownership  be  denied  in  the 
answer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1613-1616 ;  Dec.  Dig.  «S=> 
489(6).] 

8.  Pbircifal  and  Agent  «s>23(1)— Actions 

— bvidbnce. 
Evidence  examined,  and  held  not  to  establish 
an  agency  to  substitute  other  notes  for  notes 
given  by  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  41 ;    Dec.  Dig.  «s>23(l).] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  B.  Taylor,  Judga 

Action  by  Maggie  P.  Stander  and  T.  A. 
Stander  against  John  W.  Choate,  Ralph  W. 
Day,  and  E.  V.  Weaver.  Judgment  for  plain- 
tiffs, and  John  W.  Oboate  and  Ralph  W.  Day 
bring  error.    Affirmed. 

B.  O.  Young,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  Jno.  H.  Wright  and  Clarence 
J.  Blinn,  both  of  Oklahoma  City,  for  de- 
fendants in  error. 

RUMMONS,  C.  This  action  was  commenc- 
ed In  the  district  court  of  Oklahoma  county, 
by  the  defendants  In  error,  hereinafter  styled 
plaintiffs,  against  John  W.  Choate,  Ralph  W. 
Day,  plaintiffs  in  error,  and  B.  V.  Weaver, 
hereinafter  styled  defendants,  to  recover  the 
sum  of  1335.14  upon  five  promissory  notes 
executed  by  defendants  Choate  and  Day  and 
to  foreclose  a  lien  upon  certain  real  estate 
in  Oklahoma  county  for  the  amount  due  upon 
said  notes. 

The  petition  of  the  plalntlfCs  alleges  the 
execution  and  delivery  of  said  five  promis- 
sory notes  to  Edward  Croak,  and  alleges  that 
at  the  same  time  as  part  of  the  same  transac- 
tion, plaintiffs  being  the  owners  of  the  real 
estate  described  In  said  petition,  executed  and 
delivered  to  the  defendants  Choate  and  Day 
a  written  contract,  agreeing  to  convey  said 
real  estate  to  said  defendants;  that  the  pur- 
chase price  of  said  real  estate,  except  for 
the  sum  of  $27.50  paid  in  cash,  was  evidenc- 
ed by  said  promissory  notes,  and  alleged  that 
before  the  maturity  of  said  notes  the  payee, 
Edward  Croalc,  sold  and  assigned  said  notes 
by  delivery  to  plaintiffs,  who  became  and  are 
now  owners  and  holders  of  each  of  said  notes. 
Plaintiffs  pray  Judgment  upon  said  notes 
fi>r  the  sum  of  1335.14,  and  for  foreclosure 
of  the  lien  created  by  said  contract  on  the 
real  estate  described  in  said  petition. 

The  defendant  E.  V.  Weaver  made  default, 
and  the  defendants  John  W.  Choate  and 
Ralph  W.  Day  filed  their  answer,  which  con- 
sists of  a  general  denial  of  all  the  allegations 
in  the  petition,  except  such  as  are  specifically 
admitted.  Defendants  admit  the  execution 
and  delivery  of  said  notes,  and  allege  that  i 


plaintiffs  were  wife  and  husband,  and  the 
owners  of  the  real  estate  described  In  the  pe- 
tition, and  on  the  date  of  the  execution  of 
said  notes  plaintiffs  agreed  to  sell  said  real 
estate  to  the  defendants  for  the  sum  of 
$275,  of  which  sum  $27.50  was  paid  in  cash, 
and  the  balance  of  the  purchase  price  was 
evidenced  by  the  several  notes  herein  sued 
upon,  aggregating  $247.50,  and  said  defend- 
ants agreed  to  purchase  said  lots  on  the 
terms  above  set  forth.  That  said  agreement 
of  sale  was  reduced  to  writing,  and  is  the 
contract  alleged  and  set  np  in  plaintiffs'  pe- 
tition. Defendants  further  allege  that  at 
the  same  time  stated  by  the  contract,  tbere 
entered  into  between  plaintiffs  and  defend- 
ants, that  plaintiff  and  defendants  entered 
into  numerous  other  similar  contracts  for 
the  purchase  of  other  lots  in  said  addition, 
and  tliat  all  of  the  lots  so  purchased  by  the 
defendants  were  afterwards  by  tbem  resold 
to  other  purchasers ;  these  purchasers  paying 
to  said  defendants  their  equity  in  cash,  and 
giving  notes  to  said  defendants  in  sums  equal 
to  the  amounts  covered  by  the  notes  given 
by  said  defendants  to  the  plaintiffs,  tbe  pur- 
chasers from  defendants  receiving  assign- 
ments of  defendants'  contracts  of  purchase 
from  plaintiffs.  That  in  every  case  of  a  re- 
sale by  defmdants,  except  as  to  the  lots  in 
controversy  herein,  plaiiitifls  accepted  from 
defendants  the  notes  of  such  purchasers  in 
exchange  for  the  original  notes  given  by  de- 
fendants to  plalnttfla.  Defendants  farther 
say  that  in  all  of  these  transactions  said 
Edward  Croak  acted  as  the  agent  and  attor- 
ney in  fact  for  said  plaintiffs,  who  were  the 
real  parties  in  interest  at  all  times;  that 
the  plaintiffs  were  not  purchasers  for  valae 
of  said  notes  before  maturity.  Defendants 
further  allege  that  they  resold  said  lots  and 
received  from  the  purchaser  his  notes  In  tbe 
sum  of  ^7.00,  and  defendants  allege  that 
they  took  said  notes  to  the  office  of  said  Ed- 
ward Croak  to  exchange  them  for  the  notes 
herein  sued-  upon ;  that  the  said  Edward 
Croak  was  out  of  his  ofilce  at  the  time,  but 
that  defendants  found  there  one  Trentmnn, 
the  agent  of  Croak  and  the  agent  of  plain- 
tiffs ;  that  Trentman  then  and  there  accepted 
said  notes  in  exchange  for  the  notes  herein 
sued  upon,  and  the  notes  of  said  pnrdiaser 
were  then  and  there  properly  indorsed  and 
delivered  to  said  Trentman,  who  stated  that 
Edward  Croak  or  plaintiffs  had  tbe  notes 
herein  sued  upon,  and  that  he  would  get 
them  and  deliver  them  to  defendants  at  a 
later  date.  Defendants  further  allege  that 
they  subsequently  saw  said  Edward  Ooak, 
and  fully  advised  him  of  the  transaction  here- 
in described,  and  that  the  said  Edward  Croak 
said  that  it  was  all  right,  but  that  he  could 
not  return  their  notes  to  them  then,  as  they 
were  not  in  the  office;  that  he  would  get 
them  and  deliver  them  to  said  defendants 
later.     Defendants   further  allege  that   al- 


«B»ror  otliw  OMM  M«  same  tople  and  KBT-NUMBBH  la  all  Kejr-Nombered  Olgota  and  tadezas 

Digitized  by  CjOOQIC 


OkL) 


CHOATE  T.  STANDBR 


739 


though  often  reQnested  said  Bdward  Croak 
and  plaintlffa  have  neglected  and  refused  to 
return  the  notes  herein  sned  on  to  defendants 
or  either  of  them,  and  defendants  further  al- 
lege that  by  reason  of  the  facts  above  set 
forth  the  notes  sued  on  by  plaintiffs  have 
been  paid  in  full  and  the  contract  extinguish- 
ed and  terminated  by  agreement  of  all  the 
parties  thereto^ 

To  this  answer  the  plalntlfls  filed  a  veri- 
fied reply,  denying  generally  the  allegations 
In  said  answer  not  admitted  In  plaintiff's  pe- 
tition, and  denying  spedflcally  that  Edward 
Croak  was  the  agent  and  attorney  In  ftict  of 
the  plalntltts  in  the  manner  and  for  the  pur- 
poses set  forth  in  the  answer,  and  denying 
spedflcally  the  agency  of  Trentman. 

The  cause  was  tried  to  a  Jury,  and  at  the 
opening  of  the  trial  the  trial  court  held  that 
the  burden  of  proof  was  upon  defendants; 
thereuiran  defendants  demurred  to  the  evi- 
dence of  plaintifTs,  which  demurrer  was  by 
the  court  overruled  and  exceptions  allowed. 
At  the  conclusion  of  the  testimony  defend- 
ants moved  the  court  to  direct  the  Jury  to 
return  a  verdict  for  the  defendants  for  the 
reason  that  the  plaintiffs  had  failed  to  show 
that  they  are  the  ovmers  and  holders  of  the 
notes  sued  upon.  Thereupon  the  plaintiffs 
moved  the  court  to  discharge  the  jury  and  en- 
ter Judgment  for  the  plaintiffs,  for  the  rea- 
son that  the  evidence  Introduced  by  (he  de- 
fendants did  not  constitute  a  defense  to  the 
cause  of  action  of  plaintlffa  The  court  over- 
ruled the  motion  of  the  defendants,  and  al- 
lowed an  exception,  and  sustained  the  mo- 
tion of  plaintiffs,  to  which  the  defendants 
excepted,  and  entered  Judgment  for  the  plain- 
tiffs In  the  sum  of  1338.30,  and  for  foreclo- 
sure of  the  lien  upon  the  real  estate  describ- 
ed In  the  petition.  The  defendants  having 
unsnocessfnlly  moved  for  a  new  trial,  bring 
this  proceeding  in  error  to  reverse  the  Judg- 
ment of  the  court  below. 

The  defendants  assign  five  errors  of  the 
court,  which  are  argued  under  two  heads. 
The  assignments  of  error  are  as  follows: 
(1)  That  the  court  erred  in  overruling  motion 
ot  plaintiffs  in  error  for  a  new  trial.  (2) 
That  the  court  erred  in  overruling  the  de- 
murrer of  plaintiffs  In  error  to  the  evidence 
of  defendants  In  error.  (3)  That  the  court 
erred  in  refusing  and  ruling  out  competent 
and  legal  evidence  on  the  part  of  plaintiffs  in 
error.  (4)  That  the  court  erred  in  overruling 
the  motion  of  plEilntlffs  in  error  for  the  court 
to  direct  the  Jury  to  return  a  verdict  for 
plaintiffs  in  error.  (5)  That  the  court  erred 
In  sustaining  the  motion  of  defendants  In 
error  to  discharge  the  Jury  and  enter  Judg- 
ment for  defendants  in  error. 

The  second,  third,  and  fifth  assignments  of 
error  are  argiied  together  by  defendants,  and 
It  Is  contended  that  said  assignments  of  er- 
ror are  well  taken,  for  the  reason  that  the 
notes  sued  upon  were  made  payable  to  Ed- 
'Ward  Croak,  and  that  no  indorsement  of  said 
notes  by  said  Edward.  Croak  appeared  there- 


on, and  no  evidence  was  offered  by  plaintiffs 
that  title  thereto  had  been  transferred  to 
them  from  said  Eidward  Croak.  Defendants 
cite  numerous  anthorltiea  upon  two  proposi- 
tions: First,  that  the  allegation  in  an  action 
upon  a  promissory  note  by  one  other  than 
the  payee  that  the  plaintiff  is  the  owner  and 
holder  thereof  may  be  put  in  issue  by  an  an- 
swer not  verified;  second,  that  In  an  action 
upon  a  promissory  note  by  one  other  than 
the  payee  thereof,  where  nothing  appears  by 
way  of  Indorsement  or  otherwise  to  indicate 
the  ownership  of  plaintiff  therein,  and  the 
allegation  In  the  petition  of  ownership  in 
the  plaintiff  is  put  in  issue  by  an  unverified 
answer,  the  bnrdei  is  upon  the  plaintiff  to 
establish  ownership,  aiid  unless  evidence  be 
offered  to  establish  that  fact  a  demarrer  to 
the  evidence  should  be  sustained. 

[1-3]  We  agree  with  Hie  soundness  of  the 
propositions  contended  for  by  defendants,  but 
are  unable  to  see  their  applicability  to  the 
instant  case,  for  the  reason  that  the  contract 
for  the  sale  of  the  real  estate  Involved  herein 
for  which  the  notes  in  controversy  here  were 
given  was  executed  by  Bdward  Croak  as  at- 
torney in  t&ct  for  the  plaintiffs,  and  defend- 
ants in  their  answer  affirmatively  allege  that 
the  plaintiffs  agreed  to  sell  said  real  estate 
to  the  defendants,  and  that  the  notes  in  suit 
were  executed  and  delivered  in  payment  of 
the  balance  of  the  purchase  price  of  said  real 
estate.  They  further  affirmatively  allege  that 
Edward  Croak,  in  all  of  the  transactions, 
acted  as  the  agent  and  attorney  in  fact  of 
plaintiffs. 

It  has  been  settled  by  this  court  tiiat: 
"A  principal  may  maintain  an  action  on  a 
written  contract  made  by  an  agent  in  his  own 
name,  and  by  parol  evidence  the  agent  may 
prove  that  his  principal  was  the  real  party  in 
mterest."  Schmucker  v.  Himns-Roberts  Grain 
Co.,  28  OU.  721,  116  Pac.  SSi. 

And  that: 

"When  the  agre«nent  is  executed  by  an  agent 
In  his  own  name,  •  »  •  the  principal  may 
maintain  a  suit  and  enforce  the  contract,  and 
it  is  immaterial  whether  the  principal  was  ac- 
tually known  during  the  transaction,  or  whether 
the  other  party  supposed  that  he  was  dealing 
with  the  agent  personally,  entirely  on  his  own 
behalf."    Shenners  v.  Adams,  148  Pac.  1023. 

The  defendants  having  by  their  answer  al- 
leged and  admitted  that  the  notes  were  giv- 
en as  part  of  the  purchase  price  of  lands 
sold  them  by  the  plaintiffs,  and  that  Edward 
Croak,  the  payee,  was  the  agent  of  plain- 
tiffs in  the  transaction,  the  plaintiffs  were 
entitled  to  sue  upon  these  notes  in  their  own 
names,  and  were  relieved  by  the  allegations 
and  admissions  In  the  answer  from  offering 
any  proof  that  they  were  the  real  parties  in 
interest  and  the  owners  and  holders  of  the 
notes.  We  therefore  conclude  that  there  Is 
no  merit  in  the  second,  third,  and  fifth  as- 
signments of  error. 

Under  the  second  head  defendants  argue 
the  fourth  assignment:  That  the  court  erred 
in  refusing  and  ruling  out  competent  and 
legal  evidence  on  the  part  of  plaintiffs  in  er^ 
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tor.  Defendants  were  permitted  to  offer 
evidence  showing  that  they  sold  the  real 
estate  here  in  controversy  and  took  notes 
from  the  pxtrchaaers  thereof  to  the  amount  of 
their  notes;  that  they  delivered  the  same 
to  one  Trentman,  who  was  claimed  to  be  as- 
sociated with  Croak  end  the  agent  of  plain- 
tiffs, bat  that  Trentman  did  not  deliver  np 
their  notes,  because  he  was  not  In  possession 
of  them.  Defendants  offered  evidence  seek- 
ing to  prove  that  they  entered  Into  an  agree- 
ment with  Croak  and  Trentman  by  which 
they  were  to  substitute  the  notes  of  their 
purchasers  tor  their  own.  Numerous  ob- 
jections were  made  to  this  line  of  examina- 
tion, which  were  sustained  by  the  court,  up- 
on the  ground  that  the  agency  of  Croak  and 
Trentman  to  make  this  substitution  for  plain- 
tiffs was  not  shown.  The  defendants  com- 
plain of  tills  action  of  the  court,  and  insist 
that  they  were  entitled  to  show  these  agree- 
ments. We  do  not  deem  it  necessary  to  set 
out  the  questions  to  whicb  objecticms  were 
sustained  in  this  opinion. 

The  defendants  offered  the  plaintiff  T.  A. 
Stander  as  a  witness  in  their  behalf,  and  in 
connection  with  bis  extiminatlon  introduced 
the  contract  between  plaintiffs  and  Croak, 
under  which  the  sale  to  defendants  was 
made.  The  plaintiff  Stander,  upon  cross-ex- 
amination, denied  tltat  he  ever  had  given  any 
authority  to  Croak  to  make  the  substitution 
of  notes  upon  wlilch  defendants  rely  as  a  de- 
fense. 

The  contract  offered  in  evidence  is  quite 
voluminous,  but  we  think  it  necessary  to  a 
proper  ccmslderation  of  this  assignment  of 
error  that  the  material  parts  thereof  be  set 
oat  in  full.    They  are  as  fbllows : 

"I.  The  parties  of  the  first  part  hereby  give 
and  grant  unto  the  parU  oi  the  second  part, 
Ua  heirs  and  assigns,  the  sole  and  exclusive 
right  to  negotiate  sales  of  all  lots  and  blocks 
contained  in  said  Stander'a  first  addition  to 
Oklahoma  City,  Oklahoma,  as  well  as  any  other 
additions  that  may  be  platted  and  dedicated  in 
pursuance  of  tills  contract  out  of  and  contained 
In  said  quarter  section. 

"II.  The  parties  of  the  first  part  hereby  a«ree 
to  and  with  the  party  of  the  second  part  that 
they  will  file  for  record  a  duly  authenticated 
plat  of  Stander's  first  addition  to  Oklahoma 
City,  Oklahoma;  the  party  of  the  second  part 
to  bear  all  the  expenses  incident  to  the  survey, 
mapping  and  record  of  said  plat 

"III.  The  parties  of  the  first  part  agree  to 
and  with  the  party  of  the  second  part  to  accept 
the  sum  of  eighty-seven  60-100  dollars  ($87.50) 
for  each  of  said  lots  and  the  price  as  hereby 
fixed  as  to  sum  to  be  paid  to  the  parties  of  the 
first  part,  provided  that  in  an;  event  the  total 
sum  to  be  paid  to  the  parties  of  the  first  part 
shall  not  exceed  the  sum  of  seven  hundred  dol- 
lars (^700.00)  per  acre,  and  said  sum  of  seven 
hundred  dollars  (S700.00)  per  acre  is  to  be  the 
full  payment  to  the  parties  of  the  first  part  for 
said  property,  but  it  is  expressly  ajrreed  that 
the  party  of  the  second  part  may  sell  each  and 
all  of  said  lots  for  a  sum  in  excess  of  eighty- 
seven  50-100  dollars  ($87.50)  per  lot  and  that 
the  excess  of  said  eighty-seven  50-100  ($87.50) 
or  seven  hundred  dollars  ($700.00)  per  acre 
shall  be  the  property  of  the  party  of  the  sec- 
ond part  and  shall  be  accepted  by  him  as  full 
compensation  for  all  that  he  may  do  in  ef- 
fecting the  sale  of  said  lots  and  otherwise  pro- 


moting the  sale  of  Stander'a  flnt  additian  to 
Oklahoma  City,  Oklalioma,  and  any  other  addi- 
tions that  may  be  platted  and  dadicated  in  piu^ 
suance  of  tliis  contract  out  of  or  contained  in 
said  quarter  section. 

"IV.  The  parties  of  tilie  first  part  hereby  agre* 
to  and  with  the  party  of  the  second  part,  his 
heirs  and  assigns,  that  in  advancing  and  pro- 
moting the  sale  of  said  property,  the  party  of  tlM 
second  part  shall  have  the  right  to  do  bU  snch 
grading,  laying  of  sidewalks,  tree  planting  and 
cultivating  as  are  calculated  to  add  to  the  val- 
ue and  beaat;^  of  said  Stander'a  first  addition  to 
Oklahoma  City,  Oklahoma,  and  any  subsequent 
additions  that  may  be  platted  and  dedicated  ia 
pursuance  of  this  contract. 

"V.  The  parties  of  the  first  part  hereby  ic- 
qnlre,  and  it  is  made  an  essential  condition  of 
this  contract,  that  the  party  of  the  second  pan 
ahall  pay  to  the  party  of  the  first  part  not  lea 
than  twenty-five  thousand  dollars  ($25,OOOL00t 
in  cash  and  notes  secured  by  first  Ilea  on  said 
property,  witiiin  six  montlis  from  the  date  here- 
of, and  provided,  further,  that  if  said  payment 
of  twenty-five  thousand  dollars  ($25,000.00)  in 
cash  and  notes  is  not  made  within  the  time  pro- 
vided in  this  paragraph,  then  this  contract,  at 
the  option  of  the  first  parties,  is  to  become  null 
and  void. 

"VI.  The  parties  of  the  first  part  hereby  agree 
to  and  with  the  part^  of  the  second  part  that 
the  lots  in  said  addlition  may  be  sold  cm  a 
contract  executed  by  the  part?  of  the  secoud 
part  as  agent  of  the  parties  of  the  first  part 
to  purchasers,  and  the  parties  of  the  first  part 
hereby  constitute,  api>oint  and  empower  the 
party  of  the  second  part  tlieir  attorney  in  fact 
for  that  purpose,  as  though  the  parties  of  the 
first  part  had  signed  said  contract  in  person, 
hereby  ratifying  and  confirming  any  and  all 
such  contracts  made  by  the  party  of  the  second 
part  in  accordance  with  the  conditions  of  this 
contract.  This  provision  Is  understood  by  th« 
parties  to  this  contract  to  be  made  for  the  par 
pose  of  making  Edward  Croak  the  attorney  in 
fact  for  Maggie  P.  Stander  and  T.  A.  Stander. 
wife  and  husband,  for  the  purposes  as  expre».«<i 
in  this  paragraph.  Said  contract  above  refer 
red  to,  to  require  a  payment  in  cash  of  not  les? 
than  20  per  cent,  of  the  value  of  each  lot  at  tue 
time  of  sale,  providing  that  out  of  said  cash 

Eayments,  the  first  parties  are  to  receive  one- 
alf,  or  60  per  cent,  of  the  cash  so  received,  and 
the  balance  of  the  purchase  price  due  to  tlie 
first  parties  on  said  each  lot  so  sold  to  be  evi- 
denced by  notes  as  due  under  each  of  said  con- 
tracts of  sale,  said  notes  not  to  run  longer  than 
six,  twelve  and  eighteen  months,  to  bear  inter 
est  St  not  less  than  8  per  cent,  per  annum  and 
to  be  equal  in  amount,  or  as  nearly  so  as  it  if 
practicable   to  make  them. 

"VII.  The  parties  of  the  first  part  fnrtlHr 
agree  to  and  with  the  partv  of  tbe  second  port 
that  upon  the  request  of  the  party  of  the  sec- 
ond part  so  to  do,  Uiey  will  execute  and  deliver 
warranty  deeds  to  purchasers  of  said  lots  when 
said  purchasers  shall  have  paid  the  full  amonot 
for  said  lot  or  lots." 

I  This  contract  la  the  only  evidence  offered 
by  the  defendants  as  to  the  authority  of  Ed- 
ward Croak  to  make  the  agreement  to  subsiti- 
tnte  the  notes  of  their  purchasers  for  thoee 
of  defendants,  and  there  was  no  evidence  as 
to  the  authority  of  Trentman  to  act  in  tb^ 
matter.  It  will  be  seen  from  an  examinatii-n 
of  this  contract  that  the  only  authority  dele- 
gated to  Edward  Croak  by  the  plaintiffs  vr.i? 
to  sell  the  lots  embraced  in  their  addlti'^n. 
and  to  deliver  to  the  plaintiffs  one-ha!'  '-f 
the  cash  by  him  received  and  notes*  securv'd 
by  liens  upon  the  real  estate  sold  for  the  Ik.1- 
ance  unpaid  up  to  the  amount  of  the  price 
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agreed  upon  between  plaintiffs  and  Croak  tor 
said  addition.  This  contract  nowhere  glvea 
to  Croak  authority  to  do  anything  further 
with  the  notes  received  (or  deferred  pay- 
ments, except  to  deUver  them  to  the  plain- 
tiffs. Croak  had  no  further  control  over  the 
notes  executed  for  the  purchase  price  of  this 
realty,  and  It  does  not  even  appear  that  he 
had  authority  to  collect  the  same. 

One  seeking  to  charge  another  with  the 
acts  of  a  purported  agent  has  the  burden  of 
establishing  such  agency.  Gast  v.  Barnes, 
44  Okl.  107,  143  Pac.  866. 

The  defendants  having  wholly  failed  to 
show  the  agency  of  Croak  to  make  the  substi- 
tution upon  which  they  rely,  we  conclude  that 
the  court  committed  no  error  In  sustaining 
objections  of  plaintiffs  to  evidence  tending 
to  show  agreements  and  conversations  be- 
tween defendants  and  Croak  to  carry  into 
effect  the  substitution  of  the  notes. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  should  b« 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 


BLACKWELL  v.  KEBCHEVAI*. 
(Supreme  Court  of  Idabo.    Oct  11,  1916.) 

1.  Pbincifai,  ano  Agent  <S=s>166a)— Adtbob- 
iTT  or  Agent— "Ratification.'' 

The  general  rule  is  that  a  ratification  of 
the  unauthorized  acts  of  an  agent,  in  order  to 
be  effectual  and  binding  on  the  principal,  must 
have  been  made  with  a  full  knowledge  of  aU 
the  material  facts,  and  that  ignorance,  mistake, 
or  misapprehension  of  any  of  the  essential  cir- 
cnmstances  relating  to  the  i>articular  transac- 
tion alleged  to  have  been  ratified  will  absolve 
the  principal  from  aU  liability  by  reason  of  any 
supposed  adoption  of  or  assent  to  the  previous- 
ly noautborized  acts  of  an  agent. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  A«ent,  Cent  Dig.  Sf  627-628;  Dec.  Dig. 
®=»166(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ratification.] 

2.  Principal  and  Aqknt  jS=>106(1)  —  Au- 
THOBiry  OF  Agent— Ratipioation — Accept- 
ance OF  Benefits. 

A  principal  does  not  ratify  the  imautfaorized 
acts  of  his  agent  by  acceptinE  the  proceeds  or 
fruits  thereof  if  knowledge  of  it  did  not  come 
to  him  in  time  to  enable  him  to  repudiate  the 
entire  transaction  without  essential  injury,  or 
where  all  parties  to  the  transaction  cannot  be 
placed  in  statu  quo. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |§  627-628;  Dec.  Dig. 
<8=.166(1).] 

3.  Pbxncipai.  and  Agent  $=>164(1)— Authob- 
ht  op  Agent— Ratification— Acts  Sub- 
ject. 

Where  the  evidence  establishes  that  the  un- 
authorized act  of  the  agent  was  at  the  time 
a  personal  transaction  of  the  agent  made  with 
a  third  party  and  was  not  intended  by  the  tiiird 
party  or  the  agent  to  be  made  on  behalf  of 
the  principal  thereafter  sought  to  be  charged, 
there    can    be   neither   an   express   ratification 


nor  an  implied  ratification  by  a  retention  of 
the  benefits. 

[EM.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {}  622,  624,  626;  Dea 
Dig.   «=»164(1).] 

4.  Pbinoipal  and  Agent  *=»174— Authoeitt 
OP  Agent  —  Ratipioation  —  Question  fob 
CoDBT  OB  Juby. 

The  question  whether  certain  letters  dis- 
close the  ratification  of  a  previously  unauthor- 
ized act  of  an  agent,  by  which  he  seeks  reim- 
bursement from  his  principal,  in  the  absence 
of  ambigui^  or  a  tendency  to  establish  ratifica- 
tion, is  primarily  for  the  court  to  determine, 
and  not  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {  725;  Dec  Dig.  <8= 
174.] 

5.  Tbial  «b>159  — Taking  Questions  fbou 
Juby— NoNsurr— Sufficiency  of  Evidence. 

Where  the  plaintiff  fails  to  make  out  a 
case  for  a  jury,  it  is  the  duty  of  the  trial  court 
to  dismiss  the  action  and  sustain  a  motion  for 
nonsuit 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  341,  S59-867:  Dec.  Dig.  <8s»169.] 

Appeal  from  District  Court,  Kootenai 
County;  John  M.  Flynn,  Judge. 

Action  by  F.  A.  Blackwell  against  R.  F. 
Kercheval,  Public  Administrator,  administra- 
tor of  the  estate  of  Wilson  Kistler,  deceased. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  27  Idaho.  537,  149  Pac.  1060. 

John  P.  Gray,  of  Coeur  d'Aleoe,  for  appel- 
lant. C.  H.  Potts,  of  Coeur  d'Alene,  and  B.  J. 
Danaon  and  George  D.  Lantz,  both  of  Spo- 
kane, Wash.,  for  respondent 

BUDGE,  J.  This  Is  an  action  brought  by 
the  appellant  against  R.  F.  Kercheval,  public 
administrator,  and  as  such  administrator  of 
the  estate  of  Wilson  Kistler,  deceased,  to 
recover  the  sum  of  $29,548,  together  with  in- 
terest on  $24,480  thereof  since  the  1st  day  of 
November,  1913.  This  appeal  is  from  a  judg- 
ment of  dismissal  entered  upon  a  motion  for 
nonsuit  The  only  error  assigned  and  com- 
plained of  is  that: 

"The  court  erred  in  granting  the  motion  for  a 
nonsuit  and  in  entering  judgment  thereon." 

The  main  facts  in  this  case,  briefly  stated, 
are  as  follows: 

One  Wilson  Kistler  of  Lock  Haven,  Pa., 
was  a  stockholder  in  tlie  Spokane  &  Inland 
Empire  Railway  Company,  a  corporation  or- 
ganized by 'the  appellant  herein  and  one  J.  P. 
Graves  of  Spokane.  In  January,  1909,  the 
appellant  sold  his  stock  In  the  above-named 
corporation,  and  advised  Kistler  to  dispose 
of  his,  but  be  decided  not  to  sell.  During 
that  year.  Graves,  who  had  purchased  not 
only  the  stock  of  the  appellant  but  also  oth- 
er blocks  of  stock,  sold  his  holdings,  which 
constituted  the  control  of  the  Spokane  &  In- 
land Empire  Railway  Company,  to  the  Great 
Northern   Railway  Company. 

Kistler  visited  Idaho  in  May,  1909,  and 
after  looking  over  the  property  of  the  Black- 
well  Lumber  Company,  concluded  to  and  did 


^saFor  othw  comb  b»»  lama  topic  and  KKY-NUMBBR  In  all  Kez-Numbered  Digest!  and  IndMjM  * 

)igitized  by 


'Google 


742 


100  PACIFIC  BEPOBISB 


(Idabo 


parctaase  $25,000  wortb  of  Btodc  In  said  com- 
pany, and  at  the  date  of  said  pnrchage  stat- 
ed to  one  Schenfcer,  private  secretary  to 
Blackwell,  the  appellant  herein,  that  he  hop- 
ed that  Blackwell  would  be  able  to  dispose  of 
his  (Kistler's)  stock  in  the  Spokane  &  Inland 
Empire  Railway  Company;  that  he  desired 
to  turn  that  investment  and  take  additional 
stock  In  the  Blackwell  Lumber  Company.  To 
this  end  Klstler  by  numerous  letters  urged 
Blackwell  to  dispose  of  his  (Kistler's)  stock 
in  the  Spokane  ft  Inland  Empire  Railway 
Company,  that  he  might  Invest  in  stock  of  the 
Blackwell  Lumber  Company.  After  some 
correspondence  between  Blackwell  and  Klst- 
ler relative  to  the  disposal  of  the  latter'a 
stock  In  the  railway  company  and  a  transfer 
of  the  investment  to  the  Blackwell  Lumber 
Company,  some  time  dnrlng  the  summer  of 
1909,  one  Davidson,  secretary  of  the  Inland 
Company,  advised  Blackwell  that  he  believed 
he  could  handle  the  Klstler  stock  through 
Oraves,  and  thereupon  gave  Blackwell  a 
memorandum  in  writing  by  which  he  agreed 
to  take  the  KisUer  stock ;  whereupon  Black- 
well  telegraphed  to  Klstler  to  send  on  his 
certificates  of  stock  in  the  Inland  Company, 
properly  indorsed.  The  stock  was  in  due 
time  forwarded  to  Blackwell,  and  turned  over 
to  Davidson,  who  gave  his  receipt  therefor, 
.In  which  he  stated  that  he  had  received  610 
shares  of  Inland  stock  and  agreed  to  pay 
therefor  |24,480.  This  transaction  between 
Blackwell  and  Davidson  was  had  on  or  about 
the  14th  day  of  October,  1809.  On  October  16, 
1909,  Blackwell  wrote  Klstler,  informing  him 
that  be  had  not  received  the  money  for  the 
stock,  but  expected  to  within  a  few  days; 
that  the  certificates  had  been  turned  in  to 
Graves;  and  that  when  the  money  for  the 
stock  was  received  he  would  turn  it  over  to 
the  secretary  and  treasurer  of  the  Blackwell 
Lumber  Company  and  forward  certificates  of 
stock  In  that  company.  On  October  26,  1909, 
Blackwell  again  wrote  Klstler  that  he  had 
not  received  the  money  from  Graves,  but  was 
in  hopes  that  be  would  within  a  few  days. 
On  the  1st  day  of  November,  1909,  Davidson 
not  having  the  money,  Blackwell  Insisted  on 
having  a  note,  payable  to  himself,  which 
Davidson  gave  him  on  that  date,  for  |24,480, 
payable  60  days  after  date;  whereupon  Black- 
well  Indorsed  the  Davidson  note, as  follows: 
"Pay  Blackwell  Lumber  Company  or  order," 
and  delivered  the  same  to  the  Blackwell 
Lumber  Company,  by  which  company  it  was 
indorsed  and  cashed  at  the  Old  National 
Bank  of  Spokane,  Wash.,  after  being  dis- 
counted. Thereafter  the  Blackwell  Lumber 
Company,  by  Blackwell's  directions,  sent 
Klstler  a  certificate  for  260  shares  of  the 
capital  stock  of  the  Blackwell  Lumber  Com- 
pany of  the  par  value  of  $100  per  share.  On 
the  2d  day  of  November,  1909,  Blackwell 
wrote  a  letter  to  Klstler,  which  we  do  not 
deem  necessary  to  set  out  in  btec  verba,  but 
of  which  we  will  set  out  only  such  portions 
as  we  think  are  important  so  far  as  this  case 


la  concerned.  Blackwell  began  this  oommn- 
nication  by  Informing  Klstler  that  be  bad 
had  quite  a  time  in  getting  rid  of  his  Inland 
stock,  and  among  other  things  said: 

"I  did  this  business  through  ib.  Davidson. 
secretary  of  the  Inland  Empire  System,  and 
insisted,  in  view  of  the  fact  that  he  said  the 
stock  would  be  taken  up,  before  I  wired  yoa 
to  send  it  on,  that  he  take  up  the  stock  regwd* 
less  of  whether  he  could  dispose  of  it  or  not. 
Testerday  Mr.  Davidson  gave  me  his  note  for 
$24,480,  the  proceeds  of  uie  atotk  at  48  [mean- 
tag  $48  per  share]." 

''I  have  accepted  this  note  and  tnmed  the 
same  over  to  the  Blackwell  Lumber  Company. 
Mr.  Davidson  is  worth  the  money,  and  I  thiu 
will  meet  the  note.  That  is  a  chance  the  Black- 
well  Lumber  Company  has  taken,  or  rather  that 
I  took,  as  I  have  Indorsed  the  note." 

Thereafter  in  the  course  of  his  letter  be 
asked  Klstler  to  send  his  check  for  $S20 
more,  which,  together  with  the  $24,480,  would 
complete  his  purchase  of  $25,000  of  the  cap- 
ital stock  of  the  Blackwell  Lumber  Com- 
pany, and  upon  receipt  of  which  Blackwell 
said: 

"I  will  tarn  that  over  to  the  Blackwell  Lnm- 
b«r  Company,  and  ttis  will  close  up  the  trans- 
action.'' 

On  November  B,  1909,  Klstler  answered 
Blackwell's  letter  of  November  2,  1900,  and 
among  other  things  in  the  letter  stated  that 
he  inclosed  a  draft  for  $620  in  accordance 
with  Blackwell's  requeet,  and  further  on  in 
the  letter  said: 

"I  hardly  expected  that  yon  would  take  the 
trouble  in  closing  up  the  matter  and  go  as 
far  as  you  did  In  reaching  a  condusion  where 
a  body  might  have  supposed  that  there  would 
have  been  enough  Interest  with  the  representa- 
tives of  the  Inland  Empire  Railroad  Company 
to  at  least  have  made  an  etFort  to  protect  inno- 
cent stockholders.  I  would  not  expect  that  yoo 
should  take  any  chances  In  the  closing  of  this 
matter,  and  Jf  in  the  future  anything  should 
turn  up  with  this  that  vrould  cause  yon  any 
inconvenience,  if  you  will  please  let  me  know,  I 
will  take  the  matter  up  and  see  that  yon  are 
fully  protected." 

The  note  given  by  Davidson  to  BladcweU, 
for  $24,480,  and  discounted  at  the  Old  Na- 
tional Bank  of  Spokane,  Wash.,  was  not  paid 
at  maturity,  bat  was  renewed  from  time  to 
time;  the  interest  thereon  being  paid  by 
Davidson  up  until  approximately  the  1st  day 
of  September,  1910,  at  which  time  Davldsott 
informed  Blackwell  that  Qraves,  upon  whom 
he  relied  to  take  up  the  stock,  had  failed  to 
do  so  and  offered  to  return  the  stock  to 
Blackwell,  at  the  same  time  Informing  Black- 
well  tbat  be  could  not  pay  the  interest  any 
longer  and  he  bad  no  money  to  take  np  the 
note.  Blackwell  refused  to  settle  the  matter 
in  this  way,  and  Davidson  thereupon,  at 
Blackwell's  request,  gave  him  two  notes  in 
lieu  of  the  original  note  of  $24,480,  one  of 
which  was  for  $12,480,  and  the  other  for  $12.- 
OUO.  The  note  for  $12,480  Blackwell  paid,  or 
in  other  words  paid  the  Old  National  Bank 
that  amount  on  the  original  note  of  $24,4Sa 
and  held  Davidson's  note  payable  to  himself 
for  $12,480.  The  other  note  for  $12,000  was 
also  made  payable  to  Blackwell,  and  was  in- 
dorsed and  discounted  bj  him  at  the  Old  Na- 
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tlonal  Bank,  wbere  It  was  at  the  time  of  the 
trial  of  tbls  action. 

On  September  21,  1910,  Blackwell  wrote  to 
Klstler  about  other  buslneas  matters,  and  In 
Us  letter,  among  other  thlnga,  he  used  the 
following  language: 

"In  connection  with  this  I  might  add  that  I 
am  likely  to  have  to  take  back  the  Spokane  & 
Inland  stock  which  I  thought  I  had  sold  for 
you;  think  it  wa«  610  shares.  •  •  •  Mr. 
Davidson,  secretary  of  the  company,  gave  me  a 
tetter  aKreeimc  to  'take  this  stock  ok  my  hands. 
He  expected  to  put  it  in  the  sale  that  J.  P. 
Graves  and  himself  made  to  the  Hill  interests. 
As  the  stock  was  not  here  to  put  in  the  first 
lot  sent  in  to  the  Hill  interests,  it,  together 
with  Mr.  GrinneU's  and  a  lot  of  other  holdings, 
was  made  into  a  second  statement.  Davidson 
and  Oraves  expected  that  HiU  would  take  that 
also,  but  up  to  this  writing  be  has  never 
done  so. 

"Mr.  Davidson  gave  me  his  three  [two] 
months  note  for  the  stock,  which  note  has  been 
twice  renewed.  Personally  he  is  not  worth 
the  amount,  and  now  he  wants  me  to  take  the 
stock  back.  I  do  not  know  how  the  matter  will 
come  out 

"While  I  consider  the  stock  perhaps  a  good 
buy  at  $48  per  share,  I  would  very  much  prefer 
Blackwell  Lumber  Company  stock  at  par;  be- 
sideK  that,  the  lumber  company  needs  the 
money." 

To  tbls  particular  part  of  Blackwell'a  let- 
ter, Klstler  made  no  reply. 

In  1911,  approximately  a  year  later.  Black- 
well  addressed  another  letter  to  Klstler,  In 
which  he  nsed  the  following  language  with 
reference  to  the  Inland  stock  transaction: 

"In  connection  with  this,  I  might  also  state 
that  I  have  never  vet  gotten  my  money  for 
the  Inland  stock  which  I  took  up  for  you  and 
for  which  yon  received  stock  of  the  Blackwell 
Lumber  Company  (paid  for  in  cash  by  me), 
Idr.  Graves  having  failed  to  come  through  with 
the  purchase  of  same  as  anticipated.  The  com- 
mon stock  of  the  Inland  Empire  road  is  now 
quoted  at  about  (16,  so  you  see  I  am  holding 
the  sack  in  that  transaction.  However,  in  that 
you  are  not  to  blame,  and  I  am  not  complain- 
ing. I  merely  state  the  fact  to  show  that  we 
are  trying  to  act  fair  with  all  our  friends." 

Mr.  Klstler  died  about  the  month  of  Janu- 
ary, 1914,  and  some  time  thereafter  B.  V. 
Kercheval  was  appointed  as  the  administra- 
tor of  his  estate. 

It  will  be  conceded  In  this  case  at  the  out- 
set that  when  Blackwell  sold  the  Klstler 
stock  In  the  Inland  Company  and  took  a  note 
lo  payment  in  Ilea  of  cash,  he  thereby  ex- 
ceeded his  authority,  and  thereupon  became 
liable  to  Klstler  for  the  value  of  the  stock, 
It  Is  from  this  liability  that  Blackwell  seeks 
to  be  relieved  and  reimbursed  upon  the 
theory  that  Klstler,  subsequent  to  the  sale  of 
the  stock,  agreed,  In  effect,  to  assume  the 
Davidson  note.  In  Ms  letter  to  Blackwell  of 
date  November  8,  1909,  and  by  his  failure  to 
reply  to  Blackwell's  letter  of  September  21, 
1910,  as  well  as  by  his  subsequent  acts  and 
conduct,  all  of  wbldi  acts  and  conduct  coun- 
sel for  respondent  contend  constituted  a  rati- 
fication of  Blackwell's  unauthorized  act. 

The  trial  court,  after  hearing  all  of  the 
evidence  offered  by  appellant,  reached  the 
conclusion  that  It  failed  to  establish  a  rati- 


fication, and  thereupon  granted  respondent's 
motion  for  a  nonsuit.  The  correctness  of  the 
court's  holding  Is  the  sole  question  presented 
for  review  by  this  appeal. 

[1]  Ratification,  as  used  In  the  law  of 
principal  and  agent,  may  be  defined  as  the 
acceptance  and  confirmation  by  one  person 
of  an  act  or  contract  performed  or  entered 
Into  In  his  behalf  by  another  who  at  the 
time  assumed  to  act  as  his  agent  In  doing 
the  act  or  making  the  contract,  without  au- 
thority to  do  so  (31  Gyc.  1245),  or,  as  stated 
by  numerous  authorities,  it  Is  the  acceptance 
by  the  principal  of  a  previously  unauthorized 
act  or  contract  by  one  who  assumed  to  act 
as  his  agent  in  doing  the  act  or  making  the 
contract,  without  authority,  and  relates  back 
to  and  takes  effect  from  the  making  of  such 
contract  The  act  done  or  contract  made 
must  be  on  behalf  of  the  principal ;  otherwise 
it  is  not  subject  to  ratification.  It  is  also 
absolutely  essential  in  order  to  bind  the  prin- 
cipal and  relieve  the  agent  that  the  former 
had  full  knowledge  of  all  of  the  material 
facts  relating  to  or  In  any  manner  coonected 
with  the  unauthorized  act. 

The  fact  that  the  agent  was  not  fully  In- 
formed, or  was  honestly  mistaken,  as  to  what 
the  actual  facts  really  were,  will  not  ordi- 
narily change  the  rule. 

Counsel  for  appellant  first  contend  in  their 
brief  that  Klstler,  by  his  express  warranty 
in  his  letter  of  date  November  8,  1909,  rati- 
fied the  unauthorized  act  of  appellant  in  the 
sale  of  Klstler's  stock,  or  in  other  words  we 
might  say  that  counsel  insist  that  Klstler 
In  his  letter  of  the  above  date  expressly 
and  unqualifiedly  promised  and  undertook  to 
save  Blackwell  harmless  when  he  was  in- 
formed by  Blackwell  in  his  letter  of  Novem- 
ber 2, 1909,  that  he  had  sold  his  Inland  stock 
and  taken  a  note  therefor  In  lieu  of  cash. 
If  Klstler's  letter  is  subject  to  such  a  con- 
struction, when  construed  In  the  light  of  sub- 
sequent correspondence  between  Blackwell 
and  Klstler,  relating  to  the  sale  of  the  tat- 
ter's Inland  stock,  counsel's  contention  would 
be  eminently  correct,  but  a  careful  examina- 
tion of  the  entire  record  forces  us  to  the  con- 
clusion that  Klstler's  letter  of  November  8, 
1909,  Is  not  subject  to  the  construction  con- 
tended for  by  counsel  for  appellant  It  is 
quite  evident  that  Klstler  at  the  time  he 
wrote  the  letter  of  date  November  8,  1909, 
was  not  In  possession  of  all  of  the  material 
facts  connected  with  the  sale  of  his  Inland 
stock,  and  in  this  connection  we  do  not  wish 
to  Impute  to  Blackwell  the  Intentional  sup- 
pression of  any  of  the  material  facts.  In 
reaching  a  decision  in  this  case  it  may  be 
conceded  that  Blackwell  was  unaware  of 
some  of  the  material  facts  when  he  wrote 
Klstler  on  the  2d  day  of  November,  1909,  in- 
forming him  that  he  had  been  successful  in 
disposing  of  his  stock  to  Davidson,  and  that 
he  had  taken  Davidson's  note  in  pajrment  for 
the  stock  In  lieu  of  cash,  and  when  he  further 
stated  that:   "Davidson  Is  worth  ttie^money,  . 
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and  I  think  will  meet  the  note.  That  Is  a 
chance  the  Blackwell  Lumber  Company  has 
taken,  or  lather  that  I  took,  as  I  have  In- 
dorsed the  note,"  when  In  trnth  and  In  fact 
Davidson  was  not  worth  the  money,  and  con- 
sequently was  unable  to  and  did  not  meet  the 
note  at  maturity. 

It  would  be  Inconsistent  to  presume  that 
had  KIstler  known  the  foregoing  facts  he 
would  have  written  Blackwell  on  November  8, 
1909,  as  foUows: 

"I  would  not  expect  that  you  should  take  any 
chances  In  the  closing  of  this  matter,  and  if 
in  the  future  anything  should  turn  up  with 
this  that  would  cause  you  any  inconvenience,  if 
you  will  please  let  me  know,  I  will  take  the 
matter  up  and  gee  that  you  are  folly  protected." 

The  above  statement  by  Bdstler  in  his  let- 
ter was  based  solely  upon  what  was  contain- 
ed In  Blackwell's  letter  of  November  2,  1909. 

Had  Blackwell  told  KIstler  In  his  letter 
of  November  2,  1909,  that  he  had  sold  the 
stock  to  Davidson  personally,  that  without 
authority  he  had  accepted  Davidson's  note  for 
the  purdiase  price  In  Hen  of  cash,  that  Da- 
vidson was  not  flnanclally  responsible,  that 
Graves  had  not  legally  bound  himself  to  pay 
for  the  stock,  and  that  whatever  chance 
there  was  to  be  taken  In  the  transaction  KIst- 
ler would  be  required  to  take,  and  then  had 
KIstler,  being  in  possession  of  all  of  the  ma- 
terial facts,  written  to  Blackwell  and  said, 
"If  In  the  future  anything  should  turn  up 
with  this  that  would  cause  you  any  Incon- 
venience, If  you  will  please  let  me  know  I 
will  take  the  matter  up  and  see  that  you 
are  fully  protected,"  there  is  no  question  but 
that  he  would.be  bound. 

When  we  consider  the  Information  that 
was  given  to  KlsUer  and  the  facts  as  they 
really  were  which  were  unknown  to  him,  we 
And  no  difficulty  in  applying  the  correct  rule 
of  law  to  the  fbcts  In  this  case,  which  Is  that 
before  the  principal  can  be  held  to  have  rati- 
fied the  unauthorized  act  of  his  agent,  all 
the  material  facts  of  the  transaction  must 
have  been  fully  and  correctly  reported  to  him, 
and  he  must  have  had  the  opportunity  to 
adopt  or  repudiate  the  act  of  the  agent  with 
a  full  knowledge  of  all  of  the  facts  of  the 
transaction;  and  If  the  agent  failed  to  cor- 
rectly rejwrt  all  of  the  material  facts  there 
can  be  no  ratification,  nor  is  It  material  that 
the  agent  acted  in  good  faith,  or  that  his 
misrepresentations  of  the  facts  were  Inno- 
cently, made,  or  that  he  reported  the  facts 
as  he  understood  them,  or  all  the  facts  that 
were  known  to  him  at  the  time.  The  prin- 
cipal must  have  been  fully  and  correctly  in- 
formed of  all  of  the  material  facts  at  the 
time  of  the  ratification.  He  could  not  ratify 
that  which  be  did  not  know.  31  Cyc.  1253- 
1256. 

The  rule  Is  well  stated  In  Clark  &  Skyles 
on  Agency,  vol.  1,  p.  268 : 

"That  the  ratification  of  an  act  of  an  agent 
previously  unauthorized  must,  in  order  to  bind 
the  principal,  be  with  a  full  knowledge  of  all  of 
the  material  facta.     If  the  material  tucta   be 


either  suppressed  or  unknown,  the  ratliicatioii 
is  treated  as  invalid,  because  foimded  in  mis- 
take or  fraud.  The  general  rule  is  perfectlr 
well  settled,  that  a  ratification  of  the  unau- 
thorised acts  of  an  agent,  in  order  to  be  effec- 
tual and  binding  on  the  principal,  must  hare 
been  made  with  a  full  knowledge  of  all  the  ma- 
terial facts,  and  that  ignorance,  mistake,  or 
misapprehension  of  any  of  the  essential  cir- 
cumstances relating  to  the  particular  transac- 
tion alleged  to  have  been  ratified  will  absolve 
the  principal  from  aU  liability  by  reason  of  any 
supposed  adoption  of  or  assent  to  the  previoos- 
ly  unauthorised  act  of  an  agent."  Fiodtay  v. 
Hildenbrand,  17  Idaho,  403,  105  P«c  790.  29 
L.  R.  A.  (N.  S.)  400;  Bank  of  Owensboro  v. 
Western  Bank,  13  Bush  (Ky.)  826,  26  Am.  St 
Rep.  211. 

[2,  S]  It  Is  next  contended  by  counsel  for 
appellant  that  KIstler,  with  full  notice  and 
knowledge  that  the  agent  had  accepted  tibe 
note  from  Davidson,  and  had  indorsed  and 
discounted  it,  accepted  the  benefits  of  the 
negotiation  and  sale  of  the  Davidson  note, 
and  received  and  held  the  stock  of  the 
Blackwell  Lumber  Company  which  was  pur- 
chased as  the  result  of  that  negotiation: 
that  these  facta  were  communicated  to  KIst- 
ler in  Blackwell's  letter  of  September  21, 
1910,  in  which,  In  reference  to  the  Inland 
stock,  Blackwell  said: 

"I  am  likely  to  have  to  take  hack  the  Spokane 
and  Inland  stock  which  I  thought  I  Iiad  sold 
for  you;  think  it  was  610  shares.  And  the 
story  in  connection  with  this  is  auite  a  km; 
one.  Mr.  Davidson,  secretary  of  the  company, 
gave  me  a  letter  agreeing  to  take  this  stock  ot 
my  hands.  He  expected  to  put  it  in  the  e»lt 
that  J.  P.  Graves  and  liimself  made  to  the  Hill 
interests.  As  the  stock  was  not  here  to  put 
in  the  first  lot  sent  in  to  the  Hill  interests,  it, 
together  with  Mr.  Grinnell's  and  a  lot  of  other 
holdings,  was  made  into  a  second  statement 
Davidson  and  Graves  expected  that  EUll  would 
take  that  also,  but  up  to  this  writing  he  baa 
never  done  so. 

"Mr.  Davidson  gave  me  his  three  [two]  months 
note  for  the  stock,  which  note  has  been  twice 
renewed.  Personally  he  is  not  worth  the 
amount,  and  now  he  wants  me  to  take  the  stock 
back.  I  do  not  know  how  the  matter  will  com* 
out. 

"While  I  consider  the  stock  perhaps  a  good 
buy  at  $48  per  share,  I  would  very  much  prefer 
Blackwell  Lumber  Company  stock  at  par;  be- 
sides that,  the  lumber  company  needs  the 
money." 

As  above  stated,  counsel  Insist  that  the 
letter  above  quoted  constitutes  a  ratification 
of  Blackwell's  unauthorised  act  In  selling 
the  KIstler  stock  and  taking  a  note  therefor 
In  lieu  of  cash,  and  that  it  was  the  duty  of 
KIstler  In  order  to  relieve  himself  from  such 
ratification  to  have  immediately  iqKin  re- 
ceipt of  the  above  letter,  whldi  counsel  in- 
sist informed  him  of  all  of  the  material  facts, 
to  have  at  once  written  Blackwell  and  stated 
to  him  in  substance: 

"Now  that  I  find  out  that  Davidson  is  not 
worth  the  money  I  do  not  ratify  your  first  cnn- 
tract  and  do  not  agree  to  hold  you  harmless." 

In  other  words.  It  was  the  duty  of  Kistler 
either  to  repudiate  promptly  the  acts  vt 
Blackwell,  or  he  must  be  held  to  have  rati- 
fied Such  acts  by  remaining  silent. 

This  last  letter,  It  will  be  remembered, 
was  written  a  oonsldfirable.tlme  aftex  Black- 
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well's  letter  of  NoTember  2, 1900,  Ih  whldi  ho 
told  KiBtler  that  he  had  accepted  the  David* 
son  note  and  turned  It  over  to  the  Blackwell 
Lumber  (Company ;  tbat  Davidson  was  worth 
the  money;  that  he  thought  he  would  meet 
the  note ;  and  that  U  he  failed  to  meet  the 
note  that  was  a  chance  the  Blackwell  Lumber 
Company  had  taken  or  rather  that  he  took; 
and  aft^  Klstler  sent  on  the  $S20  as  request- 
ed by  Blackwell,  In  order  to  make  np  his 
last  subscription  of  ^5,000  to  the  Blackwell 
Lumber  Company's  stock,  and  after  the  stock 
in  the  Blackwell  Lumber  Company  had  beed 
issued  to  Klstler,  which  latter  act  made  It 
impossible  to  place  the  parties  In  statu  quo. 
This  being  true,  ratlflcatloa  became  impos- 
sible. 

This  letter  was  followed  by  Blackwell's 
letter  of  July  17,  1911,  In  whldi  he  wrote  to 
Klstler,  among  other  things,  that  Oraves  had 
tailed  to  come  through  with  the  purchase  of 
the  Inland  stock  as  anticipated,  aad  that 
common  stock  of  the  Inland  Company  was 
quoted  at  $15.  "So  yon  see  I  am  holding  the 
sack  In  that  transaction.  However,  In  that 
you  are  not  to  blame,  and  I  am  not  complaln- 
tog." 

It  Is  necessary  to  construe  the  correspond- 
ence as  a  whole  In  order  to  determine  its 
meaning  and  the  intention  of  the  parties. 

As  a  matter  of  fact  we  think  that  a  fair 
constmction  of  the  letter  above  set  out,  and 
others  In  the  record,  does  not  in  any  way  in- 
dicate that  Blackwell  intended  to  hold  BClstler 
personally  responsible  for  the  failure  of  Da- 
vidson to  meet  bis  obligation.  The  letters, 
when  considered  in  connection  with  other 
correspondence  between  Blackwell  and  Klst- 
ler, with  regard  to  this  stock  transaction, 
bear  out  but  one  construction,  and  that  is 
that  when  Blackwell  sold  the  Inland  stock 
to  Davidson  he  was  acting  for  himself  and 
not  for  Klstler,  and  that  he  was  willing  at 
tbat  time  to  assume  the  risk.  If  any.  Inci- 
dent to  such  transaction. 

As.  early  as  July  30,  1909,  Klstler  wrote 
to  Blackwell,  and  among  other  things,  be 
said: 

"I  hope  that  my  stock  of  the  Spokane  In- 
land Bailroad  can  be  soon  turned,  as  I  wish  to 
place  the  same  with  the  Blackwell  Lumber 
Company." 

On  the  11th  day  of  August,  1909,  Black- 
well  wrote  to  Klstler,  and  in  bis  letter  will 
be  foimd  the  following: 

"If  yoli  can  see  your  way  dear  to  take  some 
more  Blackwell  Lumber  Company  stock  [mean- 
ing in  addition  to  the  $25,000  he  then  already 
had],  will  be  pleased  to  have  you  do  so,  and 
in  the  meantime  will  do  my  best  to  dispose  of 
your   Inland   common   holdings." 

In  reply  to  the  last  letter,  on  August  16, 
1909,  E:istler  wrote  to  Blackwell  with  reTer- 
ence  to  the  matter  of  purchasing  Blackwell 
Lumber  Company  stock  and  said: 

"At  this  season  of  the  year  we  are  receiv- 
ing our  bark  supply  which  takes  considerable 
monev,  and  it  does  not  exactly  suit  me  just 
at  this  time  to  take  any  additional  stock  in  the 
Blackwell  Lumber  Company.     Hope  you   will 


succeed  in  Changing  my  investment  In  the  In.' 
land  Empire  Biilroad  Company,  as  I  always 
had  calculated  to  make  a  turn  on  that  invest- 
ment and  take  stock  in  the  Blackwell  Lumber 
Company  for  the  same." 

On  October  15, 1909,  Blackwell  wrote  Klst- 
ler, Informing  him  that  he  had  received  his 
favor  of  October  9,  1909,  inclosing  Inland 
certificates  of  stock ;  that  he  had  turned  the 
same  in  to  Oraves,  and  presumed  he  would 
have  the  money  for  them  within  a  few  days, 
and  when  he  received  the  money  that  he 
would  turn  It  over  to  the  secretary  and  treas- 
urer of  the  Blackwell  Lumber  Company  and 
forward  the  certificates  of  stock  In  that  com- 
pany, which,  he  further  says,  "I  believe  is 
in  accordance  with  our  agreement"  Then 
followed  the  transfer  of  the  Inland  stock 
to  Davidson,  the  discounting  of  the  note  re- 
ceived biy  Blackwell  from  Davidson,  the 
payment  to  the  Blackwell  Lumber  Company 
of  $24,480,  and  the  remittance  by  Klstler  of 
$520,  to  make  up  the  $25,000,  aU  of  which 
supported  the  testimony  of  Schenker,  secre- 
tary to  Blackwell,  to  the  eftect  that  when 
Klstler  was  visiting  Idaho  and  went  over 
the  Blackwell  Lumber  Company's  operations 
he  told  Schenker  that  if  he  could  sell  his 
Inland  stock  he  would  change  his  investment 
and  take  additional  stock  in  the  Blackwell 
Lumber  Company. 

It  is  therefore  dear  that  it  was  Klstler's 
intention  to  sell  his  Inland  stock,  and  to  in- 
vest the  proceeds  received  therefrom  in 
Blackwell  Lumber  Company  stock,  and  that 
Blackwell  understood  that  Klstler  would  buy 
additional  Blackwell  Lumber  Company  stock, 
provided  be  could  sell  his  Inland  stock,  and 
not  otherwise,  and  Blackwell,  In  order  tbat 
this  deal  might  be  consummated,  in  the  in- 
terest of  his  company,  was  ready  and  will- 
ing to  take  a  chance,  which  at  tbat  time 
he  evidently  did  Aot  consider  to  be  a  very 
desperate  one,  on  Davidson  paying  the  note 
when  It  became  due. 

The  proof  In  the  record  strongly  supports 
the  idea  that  Blackwell  was  reasonably  satis- 
fied that  Graves,  while  he  would  not  obligate 
himself  to  pay  for  the  stock,  would  be  able 
to  dispose  of  It  to  the  Hill  Interests.  It  Is 
likewise  apparent  that  Davidson  was  not  in 
a  position  at  the  time  to  purchase  the  Inland 
stock  and  pay  cash  for  the  same,  and  the  rec- 
ord shows  that  he  so  Informed  Blackwell 
at  the  date  of  the  expiration  of  the  original 
note,  if  not  earlier.  Blackwell  and  David- 
son both,  no  doubt,  honestly  believed  at  the 
time  of  the  Inland  stock  transaction  that 
Oraves  would  put  the  deal  through  for  them, 
and  It  was  understood,  pending  the  final 
consummation  of  the  deal,  that  Davidson 
would  pay  the  Interest  on  the  original  note, 
which  he  did. 

Counsel  for  respondent  is  again  reinforced 
in  their  position  that  the  transaction  was  a 
personal  one  on  behalf  of  Blackwell's  com- 
pany by  that  portion  of  the  record  which 
shows  that  when  Davidson  ceased  to  pay  the   t 
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Interest  on  the  original  traoaactton,  Black- 
well  did  not  write  to  Klstler  and  request 
him  (Klstler)  to  pay  the  Interest  and  renew 
the  note,  or  take  up  the  note,  but  he  again 
went  to  DavldsoD,  and  they  agreed  to  divide 
up  the  original  note  Into  two  notes,  one  of 
which  Blackwell  retained  personally  and 
the  other  he  discounted  at  the  Old  National 
Bank,  and  continued  to  pay  the  Interest  as  It 
accumulated  and  to  renew  the  note  of  $12,000 
■at  the  Old  National  Bank  from  time  to  time, 
without  calling  upon  Klstler,  during  his  life- 
time, to  take  up  any  part  of  this  Indebted- 
ness, or  to  pay  the  Interest  thereon,  or  to  re- 
turn the  stock  of  the  Blackwell  Lumber  Com- 
pany. This  demand  was  not  made  until  some 
time  after  Klstler's  death.  This  being  a  per- 
sonal transaction  between  Blackwell  and 
Davidson,  and  intended  as  such,  there  could 
be  neither  express  ratification  nor  implied 
ratification  by  retention  of  benefits. 

The  fact  that  the  principal  received  or 
enjoyed  benefits  of  the  unauthorized  acts  of 
an  agent  will  not  amount  to  a  ratification  If 
be  did  so  in  ignorance  of  the  facts,  nor  will 
hla  retention  of  such  benefits  after  knowl- 
edge of  the  facts  amount  to  a  ratification  If 
at  the  time  he  acquired  such  knowledge,  and 
without  his  fault,  conditions  are  such  that 
he  cannot  be  placed  in  statu  quo,  or  repudi- 
ate the  entire  transaction  without  loss.  31 
Cyc.  1267,  1260,  1270. 

[4]  Counsel  for  appellant  In  their  reply 
brief  strenuously  contend  that  the  court 
committed  reversible  error  in  taking  upon 
himself  the  right  to  place  a  construction  up- 
on the  letters  introduced  in  evidence,  under 
the  facts  in  this  case.  These  letters  were  of- 
fered for  the  sole  purpose  of  establishing  a 
ratification  of  an  unauthorized  act  of  an 
agent,  and  it  was  clearly  the  duty  of  the 
court  to  construe  them  for  the  purpose  of  de- 
termining whether  they  showed  or  tended  to 
show  a  ratification,  and  if,  from  the  con- 
struction placed  upon  the  letters  and  other 
facts  and  circumstances  testified  to  and  ap- 
pearing upon  the  trial,  there  was  a  total 
failure  of  proof  to  establish  a  ratification, 
it  was  the  Imperative  duty  of  the  trial  court 
to  so  bold.  Whether  the  court  properly  con- 
strued the  letters  is  another  question,  but 
that  he  had  a  right  to  construe  them  there 
can  be  no  doubt  From  an  examination  of 
the  record  In  this  case  the  right  of  the  appel- 
lant to  recover  depends  upon  the  construction 
of  these  letters.  It  is  true  that  the  complaint 
alleges  certain  acts  and  conduct  upon  the 
part  of  Klstler,  that,  had  they  been  proven 
upon  the  trial,  we  are  strongly  persuaded 
to  beUeve  would  have  been  sufilcient  to  ren- 
'der  his  estate  liable.  When  this  case  was 
before  this  court  upon  a  former  hearing 
<BlackweU  v.  Kercheval,  27  Idaho,  537,  149 
Fac.  1060),  upon  a  general  demurrer  to  the 
complaint,  we  held  that  the  complaint  was 
sufficient,  but  upon  the  trial  appellant  failed 


to  prove  the  aUegatloiu  of  liis  complaint; 
consequently  the  trial  court  was  forced  to 
determine  this  case  upon  the  testimony  u 
finally  submitted,  and  in  doing  so  was  clea^ 
ly  witliin  his  rights  when  he  construed  the 
correspondence,  as  well  as  all  of  the  eri- 
denoe  submitted  by  the  appellant,  and  we 
think  that  the  conclusions  reached  by  Uk 
trial  court  are  correct 

[S]  From  what  has  been  said,  it  follows 
that  the  court  did  not  err  in  dismissing  ap- 
pellant's action  and  granting  respondent's 
motion  for  a  nonsuit 

The  Judgment  of  the  trial  court  must  be 
affirmed,  and  it  is  so  ordered.  Coats  are 
awarded  to  respondent 

SULLIVAN,  O.  J.,  and  MORGAN,  J.,  con- 
cur. 


BERLIN  MACH.  WORKS  v.  DEHLBOM 
LUMBER  CO. 

(Supreme  Court  of  Idaho.    Oct  17,  191&) 

1.  JunamnT  «=si57(K4)  —  CoNCLUSivKincss  — 

SXTIinCIENOT  OF  JUDaMXRT. 

A  plea  of  rei  adjudicata  cannot  be  supported 
by  evidence  of  another  trial  had  between  the 
same  parties,  involving  the  same  subject-matter, 
upon  which  nothing  was  determiaed;  nor  can 
the  record  of  such  trial  have  any  weight  sm  evi- 
dence at  a  subsequent  triaL 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1031;   Dec.  Dig.  <S=570(4).] 

2.  Tbial  «='397(5)— Teial  by  Coubt— Fihd- 
INOS— Necessitt. 

It  is  the  duty  of  the  trial  court  to  make 
findings  upon  eadi  and  every  material  iasoe 
arising  upon  the  pleadings,  upon  which  proof  ii 
offered,  and  upon  its  failure  so  to  do  the  cause 
will  be  remanded  for  additional  findings,  unless 
such  findings  would  not  affect  the  judgment  en- 
tered. It  is  immaterial  whether  the  issues  arise 
upon  the  allegations  of  the  complaint  and  an- 
swer or  upon  affirmative  defenses  alleged  in  the 
answer  which,  under  the  statute,  are  deemed 
denied. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  944;   Dec.  Dig.  <Ss»397(5).l 

Appeal  from  District  Court,  Bonnw  Oono- 
ty ;  Robt  N.  Dunn,  Judge. 

Action  by  the  Berlin  Machine  Woite 
against  the  Dehlbom  Lumber  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  r^nanded  for  addi- 
tional findings  and  Judgment  in  accordance 
therewith. 

G.  U.  Martin,  of  Sand  Point,  for  appellant 
.'^Uen  P.  Asher,  of  Sand  Point,  for  respond- 
ent 

BUDGE,  J.  This  acttcm  was  brought  by 
respondent  to  recover  from  appellant  one 
band  resaw.  No.  285,  and  attachments,  al- 
leged to  be  of  the  value  of  $1350.  It  is  al- 
leged In  respondent's  complaint  that  the 
machine  was  purchased  under  a  written  con- 
tract which  provided,  among  other  things, 
that  tltie  to  the  band  resaw  and  attachments 
should  remain  in  the  vendor  until  paid  for 


4ts»ror  other  cases  see  uime  topio  and  KBT-NVUBER  In  all  K*7-NuinbM«4  Dixasta  and  ladwas 
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In  full.  It  Is  also  alleged  in  the  complaint 
that  prior  to  the  commencement  of  the  ac- 
tion to  recover  possession  tof  the  above- 
described  personal  property  a  proper  demand 
was  made  therefor  and  possession  thereof 
refused  by  appellant;  that  said  personal 
property  was  not  taken  for  any  tax,  assess- 
ment, or  fine  pursnant  to  a  statute,  or  seiz- 
ed under  attachment  or  execution  against 
the  property  of  respondent.  Respondent 
prayed  for  Judgment  for  the  recovery  of  the 
above-deecrlbed  property,  or  its  value  In  case 
delivery  could  not  be  had. 

The  appellant  in  its  answer,  among  other 
things,  denied  the  ownership  or  right  to  pos- 
session of  the  personal  property  above  de- 
acrllied  in  the  respondent;  denied  that  the 
value  of  said  property  was  as  alleged,  to  wit, 
HiSSO.  The  appeUant  admitted  in  its  an- 
swer the  purchase  from  respondent  under 
contract  of  the  personal  property  described 
U  the  complaint,  but  denied  that  the  said 
oontract  had  not  been  carried  eut  by  the  de- 
fendant and  that  it  held  the  juroperty  wrong- 
folly  and  without  lawfid  right  or  title;  de- 
■nled  that  demand  had  been  made  upon  it  for 
xetum  of  the  property;  and  affirmatively 
Alleged  that  such  demand  «s  was  made  was 
coupled  with  conditions  net  provided  for  in 
-said  contract,  and  without  return  of  or  offer 
ito  return  the  purdiase-moikey  notes  executed 
according  to  the  terms  of  said  contract,  and 
without  return  of  or  olCer  to  return  the  pur- 
chase money  paid  according  to  the  terms  of 
said  contract  Appellact  admitted  that  the 
personal  property  had  not  been  taken  for  any 
tax,  assessment,  or  line  pursuant  to  a  stat- 
ute, or  seized  under  attachment  or  execution 
against  the  property  of  defendant 

As  an  additional  affirmative  defense  the 
appellant  alleged  in  Its  answer  that  there 
had  been  a  former  adJadlea<tlon  of  the  rights 
of  the  respondent  under  Its  contract,  in  a 
former  action  brought  in  the  district  court  of 
the  Eighth  Judicial  dlstrtict  «f  Idaho  on  the 
10th  day  of  June,  1910,  which  action  was 
brought  by  the  respondent  against  the  Brad- 
ford-Kennedy Company,  wher^Ui  the  appel- 
lant herein  Intervened,  and  J«ined  with  the 
said  Bradford-Kennedy  Company  in  resist- 
Ins  the  respondent's  right  to  the  possession 
of  the  identical  personal  property  sought  to 
be  recovered  in  this  action,  and  as  a  further 
defease,  and  by  way  of  counterclaim,  the  ap- 
pellant set  out  the  execution  of  the  contract 
upon  which  this  action  is  brought,  the  ship- 
ment to  it  by  the  respondent  of  the  resaw  and 
attachments  involved  in  this  littgatbm,  and 
alleged  that  prior  to  March  1,  1910,  it  paid 
to  the  respondent  on  the  purchase  pribe  of 
said  resaw  the  sum  of  9739,  and  that  at  the 
time  of  the  execution  of  said  contract  it  ex- 
ecuted and  delivered  to  the  respondent  three 
pnmilssory  notes,  one  for  $300  due  in  four 
months,  one  for  $250  due  in  five  months,  and 
«ne  for  $300  due  In  seven  months,  with  in- 
terest at  7  per  cent,  and  that  the  respondent 
never  offered  to  return  the  money  paid  or  I 


any  part  thereof,  nor  offered  to  return  to 
appellant  the  notes  above  referred  to,  and 
affirmatively  alleges  that  upon  the  plaintiff's 
election  to  rescind  said  contract  on  or  about 
March  1,  1910,  there  became  due  from  re- 
spondent to  this  appellant  the  sum  of  $739, 
less  the  expense  of  returning  said  resaw  to 
Beloit  Wis.,  which,  it  is  alleged,  did  not  ex- 
ceed $200,  and  in  addition  thereto  appellant 
alleges  that  it  became  entitled  to  the  posses- 
sion of  said  promissory  notes,  and  prays 
Judgment  against  respondent  should  the  re- 
lief in  its  answer  be  denied,  that  it  then  have 
Judgment  against  respondent  for  $739,  less 
the  cost  and  expense  of  returning  said  resaw 
and  attachments  to  Beloit  Wis.,  and  in  ad- 
dition thereto  for  the  possession  and  can- 
cellation of  its  said  promissory  notes. 

Upon  the  issues  thus  made,  briefly  stated 
as  above,  the  caase  was  tried  by  the  court 
without  a  Jury.  The  court,  after  hearing  the 
evidence,  made  its  findings  of  fact  and  con- 
clusions of  law,  and  oitned  its  Judgmentr 
wherein  it  adjudged  and  decreed  that  the 
respondent  was  entitled  to  the  immediate 
and  exclusive  possession  of  the  resaw,  style 
No.  285,  and  attachments,  and  that  in  case 
delivery  could  not  be  had  that  respondent 
was  entitled  to  Judgment  against  appellant 
for  $1,350,  its  value,  less  such  amounts  as 
defendant  may  have  paid  thereon.  And  It 
was  further  adjudged  and  decreed  that  appel- 
lant was  entitled  to  the  return  of  the  unpaid 
notes.  This  appeal  is  from  the  Judgment 
The  appellant  assigns  and  relies,  for  a  re- 
versal of  this  cause,  upon  five  assignments  of 
error,  which  are  as  follows:  First,  the  court 
failed  to  make  findings  of  fact  conclusions 
of  law  and  Judgment  upon  the  defendant's 
counterclaim;  second,  the  court  failed  to 
make  findings  of  fact  or  concluslcos  of  law 
as  to  the  right  of  the  appellant  to  the  pos- 
session of  the  purchase-money  notes;  third, 
the  court  failed  to  make  findings  of  fact,  con- 
clusions of  law,  and  Judgment  as  to  the  af- 
firmative defense  pleaded  by  the  defendant, 
namely,  prior  adjudication  of  the  matter  in 
controversy;  fourth,  the  court  erred  in  fail- 
ing to  sustain  said  defense  of  prior  adjudica- 
tion and  in  falling  to  dismiss  the  plaintiff'a 
action;  fifth,  the  court  erred  in  denying  the 
appellant  Judgment  for  the  purchase  money 
paid,  less  the  cost  of  returning  the  resaw  in 
controversy  to  Beloit  Wis. 

[1]  We  will  first  consider  appellant's  third 
and  fourth  assignments  of  error,  which  in- 
volve the  question  of  former  adjudication. 
It  appears  from  the  record  that  after  the 
a^ellant  purchased  the  machinery  described 
in  respondent's  complaint  the  same  came  into 
the  custody  of  the  Bradford-Kennedy  Com- 
pany, a  corporation.  Suit  was  thereupon  in. 
stituted  by  respondent  to  recover  possession 
of  Its  property  from  the  Bradford-Kennedy 
C<Hnpany.  An  answer  was  filed  by  the  latter 
company  to  the  complaint  of  the  respondent, 
and  hy  permission  of  the  trial  comt  fhft,K»rrT/> 
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pellant  bere  was  permitted  to  file  Its  com- 
plaint In  Interrentlon. 

On  the  17tb  day  of  NoTemt>er,  1911,  said 
cause  being  at  Issue,  the  same  came  regular- 
ly on  for  trial  before  the  court  and  a  Jury 
upon  the  complaint  of  the  Berlin  Machine 
Works,  plaintiff,  against  the  Bradford-Ken- 
nedy Company,  defendant,  and  the  Dehlbom 
Lumber  Company,  Intervener.  After  the 
evidence  of  all  the  parties  was  offered  and 
submitted,  the  Berlin  Machine  Works  made  a 
motion  for  a  nonsuit  against  the  intervener, 
Dehlbom  Lumber  Company,  which  motion 
was  by  the  trial  court  granted,  and  the  com- 
plaint of  the  intervener  dismissed.  The 
trial  court  thereafter,  upon  motion  of  the 
Bradford-Kennedy  Company  and  the  IntM- 
vener,.  dismissed  the  action  of  the  Berlin 
Machine  Works  against  the  Bradford-Ken- 
nedy Company.  Judgments  were  thereupon 
entered  accordingly.  An  appeal  was  prose- 
cuted to  this  court  by  the  Berlin  Machine 
Works  from  the  judgment  of  dismissal  of  its. 
complaint  against  the  Bradford-Kennedy 
Company.  Ui>on  motion  the  appeal  was  dis- 
missed in  this  court  upon  the  ground  that 
the  Dehlbom  Lumber  Company,  intervener, 
had  not  been  served  with  notice  of  appeal. 
Berlin  Machine  Works  v.  Bradford-Kennedy 
Co.,  21  Idaho,  669,  123  Paa  637.  In  support 
of  its  plea  of  former  adjudication  the  appel- 
lant relies  upon  the  foregoing  record  evi- 
dence, which  was  admitted  in  evidence  over 
the  objection  of  counsel  for  respondent,  and 
was  uncontradicted.  However,  the  court 
made  no  finding  upon  this  issue;  If  the  evi- 
dence warranted  a  finding  to  the  effect  that 
there  bad  been  a  prior  adjudication  between 
the  parties  to  this  action  on  the  subject-mat- 
ter Involved  In  this  controversy,  necessarily 
judgment  would  have  been  for  the  appellant, 
and  resulted  in  a  dismissal  of  respondent's 
complaint.  It  was  one  of  the  material  Issues, 
and  therefore  clearly  the  duty  of  the  court 
to  make  findings  thereon. 

We  have  concluded,  in  view  of  the  fact 
that  we  have  the  original  record  before  us 
upon  which  counsel  for  appellant  relies  in 
support  of  bis  affirmative  allegation,  In  his 
answer,  of  prior  adjudication,  that  it  will 
not  be  necessary  to  remand  this  cause  upon 
this  ground,  but  the  findings  will  be  correct- 
ed by  the  trial  court  Upon  investigation  we 
are  satisfied  that  the  contention  of  appellant 
of  former  adjudication  is  not  tenable.  There 
was  no  final  adjudication  upon  the  merits  of 
the  action  brought  by  the  Berlin  Machine 
Works  against  the  Bradford-Kennedy  Com- 
pany and  the  Dehlbom  Lumber  Company, 
intervener.  It  is  a  well-established  rule  that 
a  judgment  of  nonsuit  does  not  terminate 
the  rights  of  the  parties,  and  is  no  bar  to  a 
new  action.  Homer  v.  Brown,  16  How.  354, 
14  L.  Ed.  970;  Gardner  v.  Michigan  Cc^t.  B. 
Co.,  150  U.  S.  349,  14  Sup.  Ct  140,  37  h.  Ed. 
1107;  Jacob  y.  Day,  111  Cal..  671,  44  Pac. 
243.    It  Is  Uke^^  trqa  fbat  •  .trlisa  .upon ; 


which  nothing  was  determined  cannot  sup- 
port a  plea  of  res  adjudlcata,  or  have  any 
weight  as  evidence  at  another  trial.  Gould 
V.  BvansvlUe,  etc.,  B.  Co.,  91  U.  S.  526,  23 
L.  Ed.  416;  Manhattan  Life  Ins.  Co.  v. 
Broughton,  109  U.  S.  142,  3  Sup.  Ct  99,  27 
L.  Ed.  878;  NevUls  T.  Shortrldge,  146  CaL 
277,  79  Pac.  972. 

[2]  We  come  now  to  a  consideration  of  the 
first,  second,  and  fifth  assignments  of  error, 
viz.  that  the  court  failed  to  make  findings 
upon  defendant's  counterclaim  to  which  ref- 
erence has  heretofore  heea  made  in  the  state- 
ment of  facts.  An  examination  of  the  find- 
ings discloses  the  fact  that  the  trial  court 
failed  to  make  any  findings  of  fact  with  ref- 
erence to  appellant's  counterclaim.  This,  we 
think,  under  the  well-established  rale  in  this 
state,  was  error.  It  is  alleged  in  the  counter- 
claim, among  other  things,  that  the  contract 
for  the  sale  of  the  resaw  was  entered  into  as 
alleged  in  respondent's  complaint,  and  ship- 
ped to  appellant  from  respondent's  factory; 
that  prior  to  the  1st  day  of  March,  1910,  the 
appellant  paid  to  respondent  on  the  pnrcfaase 
price  of  said  resaw  the  sum  of  |7S9;  that  at 
the  time  of  the  execution  of  said  contract 
the  appellant  executed  and  delivered  to  re- 
spondent three  notes,  of  which  mention  has 
heretofore  been  made;  that  respondent  has 
never  offered  to  return  the  money  or  any 
part  thereof,  nor  has  it  returned  or  offered 
to  return  to  appellant  the  notes.  The  app?I- 
lant  further  alleges  that  upon  the  election  ot 
respondent  to  rescind  the  contract  for  the 
purchase  of  the  machinery  there  I)ecame  due, 
under  Its  terms,  from  respondent  to  appel- 
lant, the  sum  of  $739,  less  the  exi>ense  of  re- 
turning said  resaw  to  respondent's  factory  at 
Beloit,  Wis,,  which,  appellant  alleges,  woald 
not  exceed  |200,  and  prays  Judgment  against 
respondent  for  $739,  less  the  cost  and  ex- 
pense of  returning  the  "resaw  to  Belolt,  Wli, 
and  for  cancellation  and  surrender  of  the 
three  promissory  notes.  The  trial  court  fail- 
ed to  find  upon  the  issues  thus  made  by  ap- 
pellant's counterclaim,  viz.  whether  under  tbe 
terms  of  the  contract  for  the  sale  of  the  re- 
saw and  attachments,  and  its  subsequent  re- 
possession by  respondent.  It  thereupon  be- 
came indebted  to  appellant  in  the  sum  ot 
$739,  or  any  part  thereof,  or  whether,  under 
the  terms  of  the  contract,  upon  failure  to  pay 
in  full  for  the  resaw  and  attachments,  it  wai 
the  duty  of  the  consignee  to  return  the  resaw 
to  Beloit,  Wis.,  and  pay  the  expenses  ind- 
dent, thereto,  which  amount  should  be  deduct- 
ed from  the  cash  payments  theretofore  made 
upon'  tbe  resaw,  whether  failure  to  retun 
voluntarily  said  resaw  forfeited  all  payments 
made  upon  the  purchase  price,  or  whether  as 
offer  by  respondent  to  aiHPeUant  to  refund,  la 
whole,  or  in  part,  paym^its  theretofore  made 
upon  tbe  resaw,.  was  a.  condition  precedent  to 
its  right  to  the  possession  of  Qie  teoav.  13w 
court  also  failed  to  find  whether,  car  not  it 
nvas  In^uiiibent  ivcn  the  icmaapatrnt  to  leton 
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or  offer  to  return  the  partlcnJar  three  unpaid 
promissory  nutes  as  a  condition  precedent  to 
Its  right  to  the  possession  of  the  resaw.  The 
couit  found  as  a  fact  that  the  resaw  was 
worth  $1,350.  That  was  the  contract  price  of 
the  machinery  when  purchased  by  the  appel- 
lant Whether  it  was  the  Intention  of  the 
trial  court  to  find  under  the  terms  of  the  con- 
tract of  purchase  that  the  payments  made 
were  in  the  nature  of  liquidated  damages  or 
for  rent,  and  subject  to  forfeiture,  we  are  not 
informed.  The  contract  contains  no  such 
stipulation. 

Adopting  the  latter  portion  of  the  court's 
finding  of  fact  No.  4,  that  "the  actnal  value 
of  said  personal  property  herein  described  is 
$1,350,"  unless,  under  the  terms  of  the  con- 
tract or  under  the  evidence  submitted  on  the 
trial,  the  purchase  money  paid  by  appellant 
upon  the  contract  can  be  applied  as  liquidat- 
ed damages,  or  rent  for  the  use  of  the  per- 
sonal property,  and  thus  forfeited,  clearly 
appellant  would  be  entitled  to  a  finding  in  its 
favor  and  Judgment  based  thereon  for  return 
of  the  purchase  money  paid,  less  the  expense 
of  returning  the  machine  to  Beloit,  Wis.  If 
there  were  no  depreciation  In  the  value  of 
the  personal  proi>erty,  as  found  by  the  trial 
court,  and  payments  made  thereon  are  not 
subject  to  forfeiture,  the  respondent  could 
not  retake  the  property  and  withhold  the  en- 
tire amount  of  the  purchase  price  paid  there- 
on. An  examination  of  the  contract  will  dis- 
close the  following  provision:  In  case  of  re- 
jection of  the  resaw  and  attachments,  or  fail- 
ure to  pay  therefor  as,  provided  in  the  con- 
tract, consignee  shall  at  once  return  and  de- 
liver the  property  in  good  order  to  consignor, 
f.  0.  b.  Beloit,  Wis.,  and  the  expense  of  so 
doing  shall  be  paid  by  the  purchaser.  In  the 
absence  of  any  farther  stipulation  or  proof 
of  forfeiture  of  the  purchase  money  paid, 
while  the  authorities  are  divided,  It  would 
seem  to  us  that  the  contract  by  Its  terms 
limits  the  forfeiture,  and  that  the  trial  court 
should  be  controlled  thereby.  Parties  may, 
in  contracting,  provide  penalties  for  nonper- 
formance, but  unless  they  do  so  in  unmis- 
takable language  courts  will  not  insert  them. 

The  trial  court's  fifth  (hiding  of  fact  is  as 
follows: 

"That  the  plaintiff  la  entitled  to  the  immedi- 
ate, peaceable,  and  exclusive  poasession  of  said 
personal  property  described  in  paragraph  2  of 
these  findings,  on  surrender  to  defendant  of 
the  anpaid  notes  of  defendant  amounting  to  $700 
now  held  by  plaintiff." 

This  finding  would  seem  to  indicate  that, 
if  the  respondent  surrendered  unpaid  notes 
amounting  to  $700,  it  would  then  be  entitled 
to  the  immediate,  i)eaceable,  and  exclusive 
possession  of  the  machinery  Involved  in  this 
litigation.  This  finding  is  somewhat  in- 
definite and  uncertain.  It  is  alleged  in  ap- 
pellant's afflrmatlve  defense  by  way  of  coun- 
terclaim that  at  the  time  of  the  execution 
of  the  contract  for  the  purchase  of  the  ma- 
chinery Involved  in  this  litigation  the  appel- 


lant executed  and  delivered  to  the  respond- 
ent three  promissory  notes,-  one  for  $300  due 
in  four  months,  one  for  $250  due  In  five 
months,  and  one  for  $300  due  in  seven  months. 
E>om  the  record  it  appears  that  all  of  the 
above  notes  are  dated  January  9, 1909.  These 
are  the  notes  that  are  sought  to  be  canceled 
by  the  appellant,  and,  from  an  examination 
of  the  contract,  are  the  only  notes  given 
in  connection  with  this  transaction.  These 
clearly  cannot  be  the  notes  referred  to  in 
the  court's  fifth  finding  of  'fact  The  can- 
cellation of  these  notes  was  one  of  the  ma- 
terial issues  made  by  the  pleadings  and  upon 
which  evidence  was  introduced.  It  therefore 
became  the  duty  of  the  court  to  find  upon 
this  issue.  If  it  was  the  Intention  of  the 
trial  court  that  the  above-described  notes 
were  to  be  canceled  and  surrendered  as  a 
condition  precedent  to  the  right  of  the  re- 
spondent to  the  exclusive  possession  and 
right  to  the  possession  of  the  resaw  and  at- 
tachments, a  finding  should  have  been  made 
by  the  trial  court  upon  this  issue.  The  find- 
ing .  as  made,  to  which  attention  has  been 
called,  is  not  In  our  opinion,  a  sufficient 
finding  upon  this  Issue. 

In  its  finding  of  fact  No.  3  the  court 
finds,  among  other  things,  that  the  appellant 
has  at  all  times  in  said  complaint  mentioned 
held  said  personal  property  wrongfully  and 
unlawfully  and  without  lawful  right  or  title. 
This  finding  of  tact  would  seem  to  conflict 
with  finding  No.  5.  If  it  was  the  duty  of 
the  respondent  company,  before  it  could 
lawfully  repossess  Itself  of  the  personal  prop- 
erty described  In  its  complaint,  to  surrender 
to  appellant  the  unpaid  notes  "of  defend- 
ant amounting  to  $700  now  held  by  plain- 
tiff," which  was  a  condition  precedent,  the 
possession  by  appellant  of  such  personal  prop- 
erty would  not  be  unlawful,  until  a  fulfill- 
ment of  the  condition  precedent,  viz,  the 
surrender  or  offer  to  surrender  to  defendant 
the  unpaid  notes  of  defendant  amounting 
to  $700  now  held  by  plaintiff.  Segrist  v. 
Crabtree,  131  U.  8.  287,  9  Sup.  a.  687,  33 
L.  Ed.  125.  This  finding  of  the  court  Is  not 
based  upon  any  evidence  In  the  case.  The 
material  issue  between  respondent  and  ap- 
pellant, upon  which  it  was  the  duty  of  the 
court  to  find,  was,  "Was  the  respondent  re- 
quired, as  a  conditioil  precedent  to  Its  right 
to  the  possession  of  the  personal  property 
described  in  its  complaint,  to  surrender  or 
offer  ■  to  surrender  the  unpaid  '  promissory 
notes  described  in  appellant's  aflflrmatlve  an- 
swer and  counterclaim?"  upon  which  the 
court  failed  to  find; 

In  its  Judgment  the  court  decrees,  inter 
alia,  that  the  respondent  is  entitled- to  the 
exclusive  possession  of  the  personal  property 
described  in  its  complaint,  and  that  In  case 
.delivery  cannot  be  had  thereof, .  'It  is  en- 
titled to  Judgment  against  appellant  for 
'$1,350,  the  value  of  said  personal  property, 
jle.ss  such  amount  as  defendant  may  ^'^e  i>Aid    . 
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tbereon.  The  court  failed  to  find  what 
amount,  if  any,  biad  been  paid  on  the  pur- 
chase price  of  the  personal  property  by  the 
appellant  to  the  respondent.  Consequently 
this  part  of  the  Judgment  is  not  sustained 
by  the  findings. 

If  we  could  construe  the  court's  language 
in  its  findings  of  fact  to  mean  that  the  un- 
paid purchase  notes  were  to  be  returned  to 
the  appellant  as  a  condition  precedent  to 
the  right  of  the  respondent  to  the  possession 
of  the  personal  property,  stlU  the  Judgment 
could  not  be  sustained,  because  the  court 
has  utterly  failed  to  find  the  amount  of  the 
purchase  money  paid  by  the  appellant  to  the 
respondent,  and  has  decreed  in  its  judgment 
that  the  respondent  shall  have  Judgment,  in 
case  deUvery  of  the  personal  property  can- 
not be  bad,  for  $1,350,  less  sudi  amount  as 
api>eUant  may  have  paid  thereon.  There- 
fore it  would  be  Impossible  to  determine  from 
the  findings  the  amount  that  Should  be  de- 
ducted from  the  Judgment  of  $1,850. 

Turning  now  to  the  contract,  the  basis  <ft 
respondent's  cause  of  action,  we  find  the  fol- 
lowing provision: 

"That  in  case  of  fidlure  to  pay  any  of  the 
payments  aa  herein  apeed  that  all  shall  at  once 
become  due  and  payable,  and  tliat  the  consignor 
or  its  agent  may  (at  its  option),  without  legal 
process,  take  possession  of  and  return  to  con- 
signor at  Beloit,  Wisconsin,  the  above-de8crit>ed 
pioperbr,  and  that  the  expense  of  so  doing  sliaU 
b«  paid  by  the  purdiaser." 

Wtiile  this  was  one  of  the  material  issues 
raised  by  the  afiirmatire  allegations  in  ap- 
pellant's answer  and  counterclaim,  and  upon 
trhlcb  proof  was  offered,  no  finding  upon  this 
issue  was  made  by  the  trial  court  It  would 
seem  from  the  stipulations  of  the  contract 
heretofore  quoted  that  in  any  event  the  es- 
Venae  of  returning  the  personal  property  to 
Bcloit,  Wis.,  must  be  borne  by  the  consignee. 
It  was  afflrmatirely  alleged  in  appellant's 
counterclaim  that  it  was  entitled  to  Judgment 
against  the  respondent  for  $739  paid  on  the 
purcliase  price  of  the  personal  property,  less 
the  expense  of  returning  such  property  to 
Beloit,  Wis.  There  was  no  finding  of  the 
trial  court  upon  this  issue.  Should  the  court 
reach  the  conclusion  under  the  terms  of  the 
contract,  or  under  the  evidence  as  a  whole 
in  this  case,  that  as  a  condition  precedent 
the  respondent  must  pay  or  tender  to  the 
appellant  the  payments  made  upon  the  pur- 
chase price  of  the  personal  property,  by  the 
appellant,  less  the  expense  of  returning  the 
property  to  Beloit,  Wis.,  it  would  follow 
that  Judgment  for  such  amount  as  the  court 
may  find  would  be  for  the  appellant  The 
trial  court  failed  to  find  the  amount  paid  up- 
on the  purchase  price  of  the  machinery,  the 
expense  of  returning  the  property  under  the 
contract  to  Beloit,  Wis.,  and  whether  or 
not  the  payments  made  upon  the  purchase 
price  were  forfeited  under  the  facts  in  the 
case  or  under  the  terms  of  the  contract ;  all 
of  which  questions  of  fact  were  material  is- 


sues raised  by  the  pleadings,  upon  wliidi 
it  was  the  duty  of  the  trial  court  to  find. 

This  court  held  on  rehearing  in  the  case 
of  American  Mining  Company  v.  Trask  et 
al.,  28  Idaho,  650,  156  Pac.  1139,  that  where 
it  appears  that  the  trial  court  has  fUted  to 
make  findings  of  fact  upon  eadi  and  all  of 
the  material  issues  made  by  the  pleadings, 
the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  additional  findings. 

In  the  case  of  Jensen  ▼.  Bumgamer,  2S 
Idaho,  355,  137  Paa  629,  this  court  held  that 
there  must  t>e  a  finding  of  fSct  upon  each 
and  every  material  issue  made  by  the  plead- 
ings, and  the  failure  to  so  find  upon  eadi  and 
every  material  issue  is  ground  for  t^veraal. 

In  Lorenzl  v.  Star  Market  Company,  19 
Idaho,  674,  115  Paa  490,  35  U  B.  A.  (N.  &) 
1142,  this  court  held  that  where  a  defend- 
ant files  a  separate  answer  setting  np  af- 
firmative matter  constituting  a  defense,  it  is 
error  for  the  trial  court  to  fail  to  make  find- 
ings on  the  issues  thus  raised,  where  a  find- 
ing favorable  to  the  defendant  on  the  Is- 
sue presented  would  defeat  the  plaintiff's 
right  of  recovery. 

As  stated  by  this  court  in  the  case  of 
Wood  V.  Broderson,  12  Idaho,  190,  85  Pac. 
490,  the  rule  is  well  established  in  this  state 
that,  when  the  court  fails  to  find  on  ail  of  the 
material  issues,  the  Judgment  will  be  revers- 
ed, unless  a  finding  thereon  either  for  or 
against  the  successful  party  would  not  affect 
the  Judgment  entered,  wlilch  rule  the  court 
holds  applies  to  all  material  Issues  made  by 
a£9rmatlve  defenses,  and,  quoting  from  2 
Spelling  on  Appellate  Practice,  {  591,  says: 

"It  is  immaterial  whether  the  issue  arise  up- 
on allegations  in  the  complaint,  and  denial  in 
the  answer,  or  upon  an  affirmative  defense 
pleaded  in  the  answer,  and  treated  as  denied  by 
the  plaintiff." 

All  affirmative  allegations  contained  in 
bppellant's  counterclaim  were,  under  the 
statute,  deemed  denied  by  the  respondent 
and  therefore  became  material  issues  In  the 
case,  and  it  was  the  duty  of  the  trial  court 
to  make  findings  upon  all  the  material  Issues 
raised  to  appellant's  affirmative  defenses,  up- 
oa  which  proof  was  submitted.  As  this  rec^ 
ord  now  stands,  we  are  unable  to  determine 
from  the  court's  findings  of  fact  and  conclu- 
sions of  law  upon  what  the  Judgment  of  the 
trial  court  is  based,  in  the  absence  of  sptedf- 
Ic  findings  upon  all  of  the  material  issoes. 

An  examination  of  the  Judgment  soggests 
a  query  as  to  its  finality  wherein  the  ooort 
decrees  that  the  respondent  is  entitled  to 
the  possession  of  the  resaw  and  attachments, 
and,  in  case  delivery  cannot  be  had,  to  Judg- 
ment against  defendant  for  $1,350,  its  value. 
less  such  amount  as  defendant  may  Iiave  paid 
thereon.  What  amount  has  been  paid  must 
be  ascertained  from  some  source  other  than 
the  court's  findings,  conclusions  of  law,  or 
the  Judgment  itself. 

The  Judgment  In  this  case  is  reversed,  and 
the  cause  remanded,  with  liut^nctions  to  the 
Digitized  by  CjOOQIC 


Idabo)        dTT  OP  0CET7B  D'ALENS  y.  FUBUO  UTIUTIES  CX)MMISSIOK 


751 


trial  court  to  make  additional  findings  upon 
all  of  the  material  issues  arising  from  ttae 
pleadings,  and  to  make  and  enter  Its  Judg- 
ment In  accordance  therewith.  Costs  are 
awarded  to  appellant. 

SULLIVAN,  0.  J.,  and  MORGAN,  J.,  con- 
cur. 


CITT  OP  CCBTJR  lyALENB  T.  PUBLIO 

UTILITIES     COMMISSION     OF 

IDAHO  et  aL 

(Supreme  Court  of  Idabo.    Oct  17,  1916.) 

1.  Teubobaprs  and  Telxphoites  ®=>26%, 
New,  voL  17  Key-No.  Serie*— Rkottlation— 
Dkoibioh  or  Pvbuo  Utiutiks  Coiocissor 
— BKvntw. 

Htl(t,  that  the  evidence  is  sufficient  to  sup- 
port the  finding  of  the  commission  to  the  effect 
that  the  rates,  tolls,  rentals,  and  charges  of 
the  defendant  company  at  Coeur  d'Alene  are  not 
lureasonably  high  and  exorbitant. 

2.  Tklbobaprs  and  Tklxfhonks  4=326^, 
New,  Tol.  17  Key-No.  Series— R1CGUI.ATIOR— 
Decision  or  Publio  UTiLrriEs  CoviasaioR 
—Review. 

Where  two  telephone  systems  are  being  con- 
solidated, and  during  the  time  of  the  consolida- 
tion changes  are  made  and  poor  service  is  oc- 
casioned by  reason  of  the  overhauling  of  the 
switchboard  and  the  remodeling  of  practically 
the  entire  central  station  of  the  system,  the 
connecting  of  all  lines  on  one  srstem  and  the 
breaking  in  of  new  help,  and  the  commission 
finds  that  the  company  wlu  overcome  such  serv- 
ice difficulties  when  such  changes  are  complet- 
ed, and  further  finds  that  the  company  there- 
after will  render  first-class  service,  this  finding 
will  not  be  disturbed  on  a  review  by  this  court, 
under  the  evidence  in  this  case. 

8.  Tblkobaphs    and    Telephones    4=>26^, 
New,  voL  17  Key-No.  Series— BEflULATiON— 
Decision  or  Pdbuo  Unutns  Ooioaaaion 
^"RbvUjW 
Where  the  commission  has  taken  the  evi- 
dence of  the  dty  as  to  the  value  of  the  plant, 
for  rate-making  purposes,  but  denies  any  deduc- 
tion from  such  value  on  account  of  depreciation, 
as  suggested  by  the  city's  expert  witness,  and 
finds  "that  the  plant  is  in  first-dass  condition 
and  as  good  as  new  and  is  capable  of  rendering 
100  per  cent,  efficient  service,''  such  finding  wUl 
not  be  disturbed,  since  it  is  supported  by  the 
evidence. 

4.  Telkobaphs    and    TKLXFHozms    «E926%, 
New,  vol.  17  Key-No.  Series— Reoulatiom— 
Graracteb  or  Sebvicb. 
Where,  before  the  consolidation  of  two  tele- 
phone company  lines,  a  four-party  service  had 
been   given,   and    after    the    consolidation   the 
four-party  service  wag   eliminated  and  a  two- 
party  service  established,  the  commission  was 
justified   in   refusing   to   reinstate   such   four- 
party  service  without  further  proof  of  the  ne- 
cessity therefor  than  appears  m  the  record. 

6.  Telegraphs    and    Tbixfhonbs    «3»26'^, 
New,  voL  17  Key-No.  Series— Rkgulation— 
Chabaoteb  or  Sebvicb. 
Held,  that  the  commission  has  full  authority, 
under  tlie  provisions  of  sections  33  and  34  of 
the  Public  Utilities  Act  (Sess.  Laws  1913,  p. 
289),   to  prescribe   rules   and  regulations  for 
the  performance  of  any  service  or  the  furnish- 
ing of  any  commodity  supplied  by  a  public  util- 
ity, and  may  upon  a  proper  shomng  order  four- 
party  service  discontinued  and  two-iwrty  serv- 
ice installed. 


6.  TEtXOBAFRH      AND      TELEFIIONRa     «=»2QVi, 

New,  vol.  17  Key-No.  Sefi'-s— Reoulation— 

Salabies  or  OmcEBS. 
Where  the  value  of  a  utility  plant  for  rate- 
makinp;  purposes  has  been  established  and  the 
rate  fixed  that  may  be  charged  for  the  com- 
modity, and  the  officers  of  the  company  are  paid 
higher  salaries  than  are  reasonable,  and  the 
excess  is  paid  out  of  the  rate  of  interest  that 
might  properly  be  paid  on  the  fixed  value  of  the 
plant,  the  dty  has  no  cause  for  complaint  on 
account  of  such  excess  payment  of  salaries. 

Original  proceeding  by  the  City  of  Ccenr 
d'Alene  for  a  writ  of  review  to  ttae  Pttbllc 
Utilities  Commlasion  of  the  State  of  Idabo, 
and  another,  to  review  the  action  of  the  Com- 
mission in  fixing  rates  to  be  charged  for  tele- 
phone service.  Decisl(m  of  Commission  af- 
firmed. 

James  H.  Frazler,  of  Cceur  d'Alene,  for 
plaintiff.  Chas.  H.  Craig,  of  Harrison,  for 
defendants. 

SULLIVAN,  O.  J.  This  action  involves  an 
original  application  to  this  conrt  by  the  dty 
of  CoBur  d'Alene,  a  municipal  corporation, 
for  a  writ  of  review  directed  to  the  Public 
Utilities  Commission  of  this  state,  and  to 
the  Individual  members  thereof,  praying  that 
this  court  review  the  order  of  said  commis- 
sion dismissing  the  complaint  filed  with 
said  commission,  and  the  order  denying  a 
rehearing  in  said  matter. 

The  writ  was  Issued  as  pnyed  for,  and 
the  matter  Is  before  this  court  for  a  deter- 
mination of  the  issues  involved. 

It  ^pears  from  the  record  that  the  Inter- 
state Utilities  Company  was  operating  a 
telephone  syston  in  the  dty  of  Coeor  d'Alene, 
and  the  con^lalnt  alleges  that  the  rates 
charged  by  said  company  for  said  ntlllty 
were  nnreasonable,  exorbitant,  and  excessive, 
and  that  by  reason  of  said  unreasonable 
rates  a  large  number  of  patrons  of  said 
telephone  company  had  discontinued  their 
telephones,  and  the  servloe  rendered  by  said 
telephone  company  was  very  poor  and  un- 
satisfactory. 

Said  public  utility  answered  the  cbmplalnt, 
admitting  that  the  service  rendered  was 
faulty  and  inadequate,  to  a  certain  extent, 
but  that  such  condition  was  due  to  crampeA 
operating  conditions  pending  the  Installa- 
tlon  of  a  new  switchboard  and  other  appara- 
tus; that  the  consolidation  of  the  Interstate 
Telephone  Company  with  the  Pacific  Tele- 
graph &  Tai^bone  Company  was  demanded 
by  the  dty  officials  of  said  dty,  but  denied 
that  It  was  making  excessive  profit  from  the 
exchange  in  Cceur  d'Alene. 

Upon  the  issues  made  by  the  pleadings  a 
hearing  was  had  and  witnesses  on  behalf  of 
the  parties  were  examined,  and  thereafter 
the  defendant  Public  Utllltiee  Commission 
made  and  entered  an  order  holding  that  the 
rates,  tolls,  rentals,  and  diarges  of  said  tele- 
phone company  at  Coeur  d'Alene  were  not 
unreasonable  or  exorbitant,  and  dismissed  the 
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plaintiff's  complaint.  Thereafter  the  dty 
filed  an  application  for  a  rehearing  In  aald 
matter,  and  the  Interstate  Utilities  Company 
filed  its  answer,  denying  the  allegations  and 
facta  set  forth  In  the  petition  for  rehearing, 
and  thereafter  a  rehearing  was  denied. 

The  main  assignment  of  error  Inrolves  the 
question  of  the  sufficiency  of  the  evidence 
to  support  the  decision  of  the  commission. 

It  is  also  contended  that  at  the  time  of 
the  hearing  the  city  desired  to  have  the 
books  of  said  Interstate  Utilities  Company 
audited  in  order  that  it  might  present  such 
audit  and  facts  therein  contained  to  said 
commission  for  the  purpose  of  adjusting  the 
rates  of  said  company;  that  at  said  hear- 
ing the  city  of  C<Bur  d'Alene  and  the  defend- 
ant Interstate  Utilities  Company  stipulated 
that  the  auditor  of  said  PubUc  UtUitles  Com- 
mission should  examine  and  audit  the  books 
of  said  Interstate  Utilities  Company,  and 
tliat  8u<di  audit  and  examination  should  be 
used  by  the  Public  Utilities  Commission  in 
adjusting  the  rates  of  said  defendant  com- 
pany ;  that  said  PubUc  UtlUties  Commission 
filled  to  have  said  books  so  audited,  and 
decided  said  matter  without  auditing  said 
books.  It  is  contended  that  the  city  was 
prejudiced  by  this  acUon  of  the  Public  UtlU- 
ties Commission,  and  that  said  commission 
exceeded  its  Jurisdiction  in  denying  the  ap- 
plication of  the  plaintiff  for  a  rehearing; 
that  the  evidence  is  not  sufficient  to  support 
the  findings  of  the  commission  In  Its  holding 
that  said  Interstate  Utilities  Company  was 
not  charging  unreasonable  and  exorbitant 
rates. 

[1]  It  Is  contended  that  the  evidence  intro- 
duced on  behalf  of  the  dty  shows  and  proves 
that  the  defendant  Interstate  Utilities  Com- 
pany was  charging  unreasonable  and  exorbi- 
tant rates  to  its  telephone  patrons  in  the 
dty.  The  commission  found  substantially 
that: 

"The  rates,  tolls,  rentals,  and  charges  of  the 
defendant  company  at  Cceur  d'Alene  are  not 
onreasonable,  nigh,  and  exorbitant." 

This  finding,  under  the  provisions  of  sec- 
tion 63a  of  said  Public  UtllitleB  Act,  must  be 
regarded  by  this  court  as  prima  fade  Just, 
reasonable,  and  Correct.  We  have  ^amlned 
the  evidence,  and  find  that  it  is  amply  suffi- 
cient to  sustain  said  finding. 

[2]  It  is  contended  by  the  applicant  that 
the  evidence  shows  that  the  service  of  the 
defendant  telephone  company  was  very  poor 
and  unsatisfactory.  The  commission  found 
as  follows: 

"The  objectiong  in  regard  to  the  service 
seemed  to  nave  been  pretty  generally  overcome 
at  the  time  of  the  hearing.  The  officers  of  the 
company  seemed  to  be  making  an  honest  effort 
to  overcome  all  the  difficulties  in  regard  to 
service  and  the  commission  feels  that  the  com- 
pany will  overcome  all  serrice  difficulties,  and 
the  commission  would  not  be  justified  in  mak- 
ing any  specific  order  in  the  premises  at  the 
present  time.  With  the  local  exchange  in  its 
present  condition,  and  with  proper  help,  the 
company  ahonld  render  first-olass  service.'' 


The  findings  of  the  conunlsslon  show  that 
the  poor  service  at  the  time  tills  proceedlDg 
was  brought  was  occasioned  by  reason  of  the 
overlianllng  of  the  switchboard  and  the  re- 
modeling of  practically  the  entire  centra] 
station  equipment,  the  connecting  of  all  the 
lines  on  one  system,  and  the  brealdng  in  of 
new  help.  Two  systems  had  l>een  consolida^ 
ed,  and  during  the  time  of  the  consolidatioo 
and  changes  made  necessary  by  it,  the  service 
was  probably  not  what  It  ought  to  have  beea 
under  other  conditions.  We  think  the  evi- 
dence sustains  ttiis  finding  of  the  oommis- 
slon. 

[3]  It  is  next  contended  that  the  evidoioe 
shows  the  value  of  said  Interstate  Utilities 
Company's  plant  at  said  dty  to  be  worth  less 
than  the  sum  of  $81,251.48,  the  valae  as 
found  by  the  commission.  It  appears  that 
the  commission  arrived  at  those  figures  after 
examining  the  tables  submitted  by  the  plain- 
tiff's own  expert  In  fact,  it  substantially 
took  the  testimony  of  the  dty  wWdi  estab- 
lished that  value.  The  only  variation  be- 
tween the  figures  arrived  at  t^  the  commis- 
sion and  those  of  the  dty's  witness  Ingeisoll 
appears  in  the  latter's  assertion  that  "a  fur- 
ther deduction  should  be  made  for  accrued 
depreciation."  The  commission  apparently 
thoroughly  sifted  this  dalm  and  said: 

"That  the  plant  is  in  first-class  condition  and 
as  good  as  new  and  is  cap.ib1e  of  rendering  on« 
hundred  (100)  per  cent  effldent  service. 
That  being  true,  we  must  find  under  the  rule 
announced  by  our  Supreme  Court  in  the  case 
of  Murray  v.  Public  Service  Coomiission.  P. 
U.  R.  1915F-136,  that  no  deduction  should  b« 
made  in  this  case  for  accrued  depreciation.'' 
27  Idaho,  603,  160  Pac.  47. 

The  commission  furtlier  said: 

"Tliis  commission  does  not  wish  to  be  under- 
stood as  finding  and  determining  that  the  valua- 
tion of  defendant's  ^lant  at  Ccenr  d'Alene.  as  | 
herein  assumed,  to  wit:  llie  sum  of  $81,251.49,  | 
Is  the  true  and  correct  valuation  for  rate-mak- 
ing purposes.  In  no  event  could  the  amount  be 
less  than  that  amount,  but  as  hereinbefore  stat- 
ed, for  the  purposes  of  this  case  only,  we  have 
assumed  that  the  valuation  is  the  reasonable 
valuation  of  tills  plant  for  rate-making  pur- 
poses." 

[4]  It  l3  next  contended  that  the  evidence 
Introduced  on  behalf  of  the  dty  proves  tliat 
the  defendant  telephone  company  was  not 
Justified  in  eliminating  a  four-party  service, 
and  for  that  reason  the  commission  was  un- 
authorized to  make  an  order  permitting  the 
said  Utilities  Company  to  eliminate  such  serv- 
ice.   Upon  tliat  point  the  commission  found: 

"That  the  defendant  company  lias  eliminated 
this  four-party  service  from  each  of  its  other 
fifteen  exchanges  in  North  Idaho,  ^e  four- 
party  residence  service  is  no  longer  used  by 
the  Mountain  States  Telephone  &  Telegrai>h 
Company  in  southern  Idaho.  We  must  conc)u.:e 
that  that  dass  of  service  was  discontinued  with 
the  object  of  rendering  more  eflident  service. 
Under  such  circumstances  this  commission  does 
not  feel  that  it  would  be  justifled  in  ordering 
such  service  reinstated  in  Cceur  d'Alene  without 
more  cogent  proof  of  the  necessity  therefor." 

[S]  It  appears  that  the  commission  has 
■ftnctioned,  as  a  general  practice  throughout 
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the  state,  tlte  elimination  of  more  than  two- 
party  line  service  wltUn  ezcliauge  limits, 
and  tbe  evidence  does  not  sbow  tliat  there 
was  any  reason  for  making  an  exception  In 
favor  of  Coenr  d'Alene.  There  Is  nothing  In 
the  contention  that  the  commission  had  no 
authority  to  make  an  order  permitting  said 
telephone  company  to  eliminate  sncb  service. 
Sections  33  and  34  of  the  Fnbllc  UtUltles  Act, 
p.  260  CLaws  1913),  give  the  commission  the 
power  to  prescribe  rules  and  regulations  for 
the  performance  of  any  service  or  the  tar- 
nishing of  any  commodity  supplied  by  a  pnb- 
Uc  utility. 

As  to  the  contention  that  the  dty  has  been 
prejudiced  In  said  rate  hearing  by  the  failure 
of  the  commission  to  examine  the  books  of 
the  defendant  oompany,  and  that  Injustice 
has  been  done  to  said  dty  for  that  reason, 
in  attempting  to  cTltlrfie  the  act  of  the  com- 
mission for  Its  fallnre  to  have  Its  auditor 
examine  the  books  of  the  defendant,  counsel 
seems  to  have  overlooked  the  fbct  that  the 
commission  based  Its  decision  almost  entirely 
on  the  figures  furnished  by  the  dty  Itself. 
The  commission  arrived  at  the  valua  of  the 
plant  for  rate-making  purposes  after  ex- 
amining the  tables  sDbmltted  tv  the  witness 
Ingersoll  and  the  testimony  given  by  him. 
That  being  true,  the  dty  should  not  be  per- 
mitted to  complain  of  a  finding  based  on  Its 
own  evidence. 

The  commission  found  as  follows: 

"However,  this  commission  does  not  find  it 
necessary  to  determine  upon  a  valuation  for 
rate  purposes  in  this  case,  but  for  the  purposes 
of  this  case  only,  It  will  assume  that  the  valua- 
tion presented  by  Mr.  Ingersoll  is  the  correct 
appraisal. 

"In  view  of  the  fact  that  the  defendant  has 
not  asked  for  any  increase  of  rates  in  this  case, 
and  from  the  further  fact  that  an  increase  of 
rates  might  and  probably  would  result  in  a 
decrease  of  revenues,  ana  for  the  purpose  of 
demonstrating  tliat  the  rates  now  in  effect  are 
not  excessive,  we  have  accepted  the  complain* 
aaf  8  valuation,  that  being  the  lowest  possible 
valuation,  under  the  evidence,  that  the  commis- 
sion could  find." 

[61  The  dty  complains  that  certain  offldals 
of  the  telephone  company,  and  In  particular 
the  president,  are  paid  an  exorbitant  salary. 
The  fact  that  the  telephone  company  saw  fit 
to  pay  Its  officers  exorbitant  salaries  out  of 
the  rates  It  was  authorized  to  charge  and 
only  pay  a  very  small  per  cent  or  dividend 
on  'the  value  of  Its  plant  per  annum,  is  a 
question  In  which  the  dty  Is  not  Interested 
so  long  as  the  salaries  and  the  rate  per  cent. 
or  dividend  on  the  value  of  the  plant  do  not 
exceed  the  rate  authorized  by  the  commission 
to  be  collected.  It  appears  that  the  presi- 
dent of  the  oompany  is  the  owner  of  abont  90 
per  cent  of  the  capital  stock.  That  being 
true.  If  he  desires  to  pay  himself  a  large 
salary  and  take  it  out  of  the  Interest  which 
the  company  was  authorized  to  collect  on 
the  value  of  its  plant,  certainly  the  city  could 
not   complain. 


We  condude  that  the  commission  has  pass- 
ed fuUy  and  completely  upon  all  matters  of 
which  the  dty  complains,  and  the  commis- 
sion's findings  are  fully  supported  by  the 
evidence.  Since  we  do  not  find. that  the  com- 
mission has  exceeded  Its  Jurisdiction  or  vio- 
lated its  authority  or  Infringed  any  constitu- 
tional right  of  the  dty,  the  decision  of  the 
commission  must  be  affirmed;  and  it  Is  so 
ordered.    Costs  awarded  to  defendants, 

B'UDaE,  X,  concurs. 

MORGAN,  J.  (concurring).  Had  the  PubUc 
Utilities  Commission  agreed  that  It  would 
audit,  or  cause  to  be  audited,  the  books  of 
the  Interstate  ntlUtles  Company,  and  that 
It  would  consider  the  result  of  the  audit 
as  evidence  In  the  case,  and  had  It  failed  to 
do  so  but  rendered  Its  decision  without  mak- 
ing such  examination,  whereby  the  plaintiff 
was  precluded  from  offering  proof  to  estab- 
lish the  facts  which  such  an  Inspection  of 
the  books  would  have  disclosed,  as  counsel 
for  plaintiff  contends,  I  would  be  In  favor  of 
directing  a  new  trlaL  I  find,  however,  that 
the  following  i»  what  counsel  relies  upon  as 
a  stipulation: 

"After  the  conclusion  of  the  case,  Mr.  Frazler 
stated:  1  would  like  to  have  the  commisaion 
audit  the  books.' 

'To  which  Commissioner  Graham  answered: 
'Before  the  case  is  disposed  of,  if  there  is  any 
need  of  it,  if  iSx.  Miller  can  get  arodnd  to  it 
we  can  have  him  audit  the  books,  or  we  may 
get  at  it  in  some  other  way.' 

"Commissioner  Ranstedt:  "Do  vou  desire  the 
commission,  or  its  auditor,  to  make  an  audit  of 
the  books?' 

"Mr.  Frazler:  'Tea;  I  would  like  to  have  that 
done.' 

"CommiBsioner  Banstedt:  If  the  commission 
should  find  it  necessary  to  audit  the  books  of 
the  telephone  company,  why  we  will  have  Mr. 
Miller  make  an  audit  We  will  determine  that 
when  we  come  to  consider  the  case.' " 

It  will  be  observed  that  this  Is  not  an 
agreement  that  the  audit  would  be  made 
unless  the  commission,  upon  consideration  of 
the  case,  deemed  that  action  to  be  necessary 
In  order  to  enable  it  to  reach  a  correct  de- 
cision. An  examination  of  the  record  con- 
vinces me  that  it  was  fully  Justified  in  con- 
cluding that  an  audit  of  the  books  was  not 
necessary. 

I  concur. 


ROBERTS  V.  PACIFIC  TELEPHONE  & 
TELEGRAPH  CO.    (No.  12964.) 

(Supreme  Court  of  Washington.    Oct  24, 1916.) 

Apfxal  and  Erbob  4s»424  —  Notice  of  Af- 
pka]>-subett  ok  cost  bohd. 

Where  the  party  at  whose  instance  a  cost 
bond  was  given  filed  in  the  Supreme  Court  an 
express  waiver  of  all  rights  under  the  bond, 
there  is  no  necessity  for  service  of  a  notice  of 
appeal  on  the  surety. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2152-21M;  Dec.  Dig.  «s» 
424.] 
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Sn  Banc.  Appeal  from  Superior  Court, 
Spokane  County;    El  H.  Snlllvan,  Jndge. 

Action  by  Ernest  Napoleon  Roberts  against 
the  Pacific  Telephone  &  Telegraph  Company. 
Judgment  for  the  plaintiff,  and  defendant  ap- 
peals.   Motion  to  dismiss  the  appeal  denied. 

Post,  Bnssell,  Carey  &  Hlggins,  of  Spo- 
kane, for  appellant.  Robertson  &  Miller  and 
B.  W.  Robertson,  all  of  Spokane,  for  re- 
spondent. 

ELLIS,  J.  Plaintiff  In  this,  an  action  for 
personal  injuries,  was  required,  on  defend- 
ant's demand,  to  fnrnish  a  bond  for  costs 
pursuant  to  Rem.  ft  Bal.  Code,  {  495.  He  se- 
cured a  verdict  Judgment  was  entered 
thereon.    Defendant  appealed. 

The  notice  of  appeal  was  serred  upon 
plaintiff,  bat  not  upon  the  surety  in  his 
costs  bond.  For  this  reason  plaintiff  has 
moved  that  the  appeal  be  dismissed,  citing 
our  recent  decision  In  Shippen  t.  Shlppen, 
158  Pac.  247.  In  that  case  we  held  that  since 
by  the  act  of  1909,  Rem.  ft  Bal.  Code,  {  496, 
the  Legislature  provided  that  when  a  Judg- 
ment shall  be  rendered  against  the  principal 
for  costs  secured  by  a  costs  bond  a  Judgment 
for  such  costs  shall  be  entered  against  the 
surety  as  of  course,  and  since  that  act  was 
passed  in  the  light  of  the  fact  that  this  court 
had  held  from  the  beginning  of  our  state- 
hood, that  a  similar  provision  as  to  the  en- 
try of  'judgment  against  the  surety  upon  a 
forthcoming  bond  (Bern.  &  BaL  Code,  |  577) 
made  such  surety  a  party  so  interested  In  the 
result  of  the  action  as  to  entitle  him  to  no- 
tice of  an  appeal,  for  the  same  reason  the 
surety  upon  a  costs  bond  is,  under  the  act 
of  1909,  a  party  so  Interested  as  to  be  enti- 
tled to  notice  of  an  appeal.  The  rule,  though 
Illogical  and  needlessly  severe,  has  been 
steadily  followed  by  this  court  since  its  first 
announcement  in  principle  In  Cllue  v.  Mit- 
cheU,  1  Wash.  24,  23  Pac.  1013,  and  in  terms 
in  Carstens  v.  Gustln,  18  Wash.  90,  50  Pac. 
833.  A  majority  of  this  court  being  disin- 
clined to  overrule  Long  Bell  Lumber  Co.  v. 
Gaston,  78  Wash.  598,  139  Pac.  641,  and  the 
many  prior  decisions  which  it  follows,  our 
decision  in  Shlppen  v.  Shlppen,  supra,  was 
inevitable.  But,  since  the  only  possible  in- 
terest the  surety  as  such  can  have  in  the  re- 
sult of  the  action  is  referable  to  his  liability 
upon  the  bond,  it  is  manifest  that  when  that 
liability  has  been  removed  his  Interest  van- 
ishes and  he  is  no  longer  entitled  to  notice. 
Acting  upon  this  theory,  the  defendant,  ap- 
pellant here,  has  filed  in  this  court  a  waiver 
in  the  broadest  terms  of  any  right  tliat  it 
might  have  upon  any  contingency  to  any 
Judgment  for  costs  against  the  sureties  upon 
the  costs  bond  filed  in  the  superior  court, 
and  stipulating  and  agreeing  that  such  costs 
bond  may  be  held  for  naught  and  forthwith 
canceled.  The  costs  bond  was  given  solely 
for  defendant's  benefit  and  at  its  instance. 
There  Is  no  reason  either  in  law  or  In  morals 
why  it  should  sot  be  permitted  to  waive  all 


rights  under  the  bond  by  an  express  and  ex- 
plicit disclaimer.  Having  done  bo,  it  can 
no  more  claim  any  right  under  the  bond  ot 
against  the  bondsman  as  such  than  if  the 
bond  had  never  been  given.  The  bondsman, 
therefore,  no  longer  has  any  interest  in  the 
result  of  the  action  or  In  the  eppeaL  Th« 
reason  of  the  rule  in  the  Shippen  Case  being 
no  longer  present,  that  rule  should  no  longer 
apply.  We  therefore  hold  that,  when  in  suet 
a  case  the  party  at  whose  instance  a  costs 
bond  was  furnished  shall  file  at  any  time  be- 
fore the  final  decision  in  this  court  an  ex- 
press waiver  of  all  rights  under  the  bond, 
there  shall  be  no  necessity  for  service  of  no- 
tice of  appeal  upon  the  bondsman  In  order 
to  perfect  the  appeaL 
The  motion  to  dismiss  is  denied. 

MORRIS.  C.  J.,  and  PARKER,  MOUNT, 
HOLCOMB,  MAIN,  and  CHADWICK,  JJ, 
concur.  FULLERTON,  J.,  concurs  in  the  re- 
sult 


GARDNER  t.  FREDERICK  et  «L  ' 

(No.  13623.)  . 

(Supreme  Court  of  Washington.    Oct  24,  1916J 

En  Banc.  Appeal  from  Superior  Court,  Spo-  , 
kane  County ;  Brace  Blake,  Judge.  ! 

Action  by  Sarah  Elizabeth  Gardner   acainst 
Minnie  Alice  IVederick  and  another.    Jodgment      i 
for  the  plaintiff,  and  defendants  appeaL    Motion      I 
to  dismiss  appeal  overruled. 

Clyde  H.  Belknap  and  Fred  M.  Williams,  both  I 
of  Spokane,  for  appellants.  John  M.  Gleeson,  of  ' 
Spokane,  for  respondent 

PER  CURIAM.  Plaintiff-respondent  bas 
moved  to  dismiss  this  appeal  upon  two  grounds: 
(1)  That  the  notice  of  appeal  was  not  served  up- 
on the  surety  in  a  costs  bond  filed  by  plaintiff 
in  the  lower  court;  (2)  that  the  appeal  bond  is 
not  conditioned  as  required  by  the  governing 
statute,  Rem.  &  Bal.  Code,  {  1722. 

To  meet  the  first  ground,  appellants  have  filed 
in  this  court  a  written  waiver  releasing  the  sure- 
ty in  the  costs  bond  from  all  liability  thereon. 
Under  our  recent  decision  in  Roberts  v.  Pacific 
Telephone  ft  Telegraph  Co.,  160  Pac.  753,  the 
motion  on  the  first  ground  most  be  denied. 

We  have  examined  the  appeal  bond  and  find 
that  its  conditions  present  a  substantial  compli- 
ance with  the  statutory  requirements. 

The  motion  is  overruled. 


TALKINGTON  v.  WASHINGTON  WATER 
POWER  CO.     (No.  13793.) 

(Supreme  Court  of  Washington.    Oct  24, 1916.) 

EJn  Banc.  Appeal  from  Superior  -Court  Un- 
coln  County:    Joseph   Sessions,  Judge. 

Action  by  J.  A.  Talkington,  guardian  ad  litem 
for  Willard  Talkington,  a  minor,  against  the 
Washington  Water  Power  Company.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Motion 
to  dismiss  appeal  denied. 

Merritt,  Lantry  &  Merritt  of  Spokane,  for 
appellant  Post,  Russell,  Carey  &  Higgina,  c^ 
Spokane,  for  respondent 

PER  CURIAM.  Plaintiff-respondent  has 
moved  to  dismiss  this  appeal  on  the  ground  that 
the  notice  of  appeal  was  not  served  opon  the 
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aarety  in  a  costs  bond  filed  by  plaintiff  In  the 
court  below.  Defendant-appeUant  has  filed  in 
this  court  a  written  waiver  of  any  claim  that  it 
might  hare  had  upon  any  contingency  against 
such  surety  by  reason  of  sucli  bond  and  stipu- 
lating and  agreeing  that  such  bond  may  be  forth- 
with canceled  and  hdd  for  naught.  The  case 
thus  falls  within  our  decision  in  Roberts  ▼.  Pa- 
cific Telephone  &  Telegraph  Co.,  160  Pac.  768, 
which  has  just  been  filed. 
foUowtng  that  decision,  the  motion  ia  denied. 


STATE  ex  rel,  PORT  OF  SEATTLE  «t  al.  ▼. 
SUPERIOR  COURT  OF  WASHINGTON 
IN  AND  FOB  EINQ  GOUNTX  et  aL  (No. 
13798.) 

(Supreme  Cioort  of  Washington.    Not.  4,  1016.) 

1.  MUWICrPAL   CORFOBATIONS   «=9860  —  POBT 

SiBTBicT  —  Use  of  Fusds  —  Oppobitiok  to 

PROF08ED  LEOIBLATION. 

Under  Laws  1913,  c.  62,  creating  the  port  of 
Seattle  as  a  municipal  corporation  with  express 
power  to  build  and  operate  docks,  harbor  im- 
proTcments,  and  terminal  facilities,  the  board  of 
port  commissioners  have  no  implied  authority  to 
spend  public  funds  of  the  district  raised  by  tax- 
ation to  defeat  Laws  1915,  c.  46,  a  referendum 
measure  to  be  submitted  at  a  general  election  in- 
creasing the  board  of  port  commissioners  from 
three  to  seven  members,  and  limiting  the  total 
bonded  indebtedness  of  any  port  of  the  first  class 
to  2^  per  cent,  of  the  assessed  valuation  of  tax- 
able property  in  the  district,  in  no  event  to  ex- 
ceed $5,750,000. 

ZBd.  Note.— For  other  eases,  see  Municipal 
Corporations,  C!ent  Dig.  {{  1815-1818;  Dec. 
Dig.  <8s>860.] 

2.  MmnCIPAI.  (X>BPOBATIONS  «=s>50  —  POWEBB 

— In  CiEnebal. 
A  corporation  exercising  powers  of  the  state 
possesses  only  those  powers  expressly  granted,  or 
such  as  are  necessarily  or  foirly  implied  in  or  in- 
cidental to  those  expressly  granted,  and  those  es- 
sential to  its  objects  and  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  149;  Dec.  Dig.  «=» 
5©.] 

En  Banc.  Proceeding  by  the  State  of 
Washington,  on  the  relation  of  the  Port  of 
beattle,  a  municipal  corporation,  Robert 
Bridges,  and  others  as  Commissiouers  there- 
of, against  the  Superior  Court  of  the  State 
of  Washington  In  and  for  King  County,  and 
Bdward  H.  Wright,  Judge  of  the  Superior 
Court  acting  in  and  for  such  county,  to  re- 
view an  order  granting  an  injunction  In  the 
case  of  C.  O.  Qualbeim  against  the  Port  of 
Seattle  and  the  Port  Commissioners.  Order 
affirmed. 

G.  J.  France,  of  Seattle,  for  plaintiffs. 
Halverstadt  &  Clarke  and  W.  M.  Whitney,  all 
of  Seattle  for  defendants. 

MOUNT,  J.  This  ia  a  proceeding  to  re- 
view an  order  of  the  lower  court  granting 
an  injunction  in  the  case  of  C.  O.  Qualhelm, 
Plaintiff,  V.  The  Port  of  Seattle,  and  Robert 
Bridges,  O.  E.  Remsberg  and  Carl  A.  Ewald, 
as  Port  (Commissioners  of  the  Port  of  Seattle, 
Defendants. 

The  plalntiit  in  that  case  alleged  that  the 


Legislature,  in  1015,  enacted  a  law  amending 
tJie  Port  District  Act  of  this  state,  being 
chapter  40  of  the  laws  of  that  year.  This 
amendment  Increased  the  number  of  port 
commissioners,  and  limited  the  bonded  indebt- 
edness of  port  districts  of  the  first  class.  It 
is  alibied  that  the  port  commissioners,  for 
the  purpose  at  defeating  that  enactment,  are 
attempting  to  secure  a  nullification  thereof 
by  means  of  a  referendum,  and,  for  that  pur- 
pose, the  port  commlasicNierB  have  wrongfully, 
unlawfully,  and  without  authority,  expended 
large  sums  of  the  funds  of  said  port  district 
for  the  purpose  of  advertising,  lobbying,  and 
printing  circulars,  which  have  been  scattered 
over  King  county  and  a  considerable  portion 
of  the  state;  that  the  port  commissioners, 
unless  restrained  frcmi  so  doing,  will  expend 
other  large  sums  of  irart  funds  for  the  pur- 
pose of  carrying  on  a  political  campaign 
against  said  chapter  46;  and  that,  by  rea- 
son of  said  unlawful  eixpendltures,  the  rate 
of  taxation  in  King  county  will  be  increased, 
and  the  taxpayers  of  King  county  will  be 
compelled  to  repay  the  money  so  unlawfully 
expended.  It  is  also  alleged  that  the  plain- 
tiff is  a  resident  and  taxpayer  of  King  county. 
An  application  was  made  to  the  court  below 
for  a  restraining  order.  After  a  hearing 
upon  that  application,  the  superior  court  of 
King  county,  on  the  18th  day  of  October, 
entered  an  order  enjoining  the  defendant 
port  of  Seattle,  and  the  port  commissioners, 
their  agents  and  servants,  from  expending, 
or  causing  to  be  expended,  any  of  the  funds  of 
the  port  of  Seattle,  for  the  purpose  of  de- 
feating the  operation  and  effect  of  chapter 
46  of  the  Laws  of  1915.  This  writ  is  to  re- 
view that  order. 

The  amendment  to  the  Port  District  Act, 
being  chapter  46  of  the  Laws  of  1915,  was 
made  the  subject  of  a  referendum  under  the 
Constitution.  It  is  now  designated  as  refer- 
endum measure  No.  8,  to  be  printed  on  the  of- 
ficial ballot,  to  be  approved  or  rejected  at 
the  general  election  on  November  7th  of 
this  year.  By  reason  of  the  reference,  this 
chapter  has  not  yet  become  a  law.  This 
amendment  is  Intended  to  Increase  the  board 
of  port  commissioners  from  three  to  seven 
members,  and  provides  that  the  total  bonded 
indebtedness  of  any  port  of  the  first  class 
shall  be  limited  to  2^  per  cent,  of  the  as- 
sessed valuation  of  taxable  property  in 
said  district,  but  in  no  event  shall  the  total 
bonded  indebtedness  ever  exceed  the  sum  of 
$5,750,000. 

[1, 2}  The  question  presented  is  whether  the 
board  of  port  commissioners  is  authorized 
to  expend  public  funds,  raised  by  taxation, 
to  defeat  proposed  leglslatlixi  affecting  that 
corporation.  It  is  cmtended  by  the  relators 
that,  while  the  port  of  Seattle  is  a  municipal 
corporation,  it  la  also  a  business  corporation, 
and  has  the  power  to  exi>end  the  money  of 
the  corporation  to  the  best  Interest  thereof. 
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It  is  not  contended,  as  we  nnderstand  the 
brief  of  the  relators,  that  there  Is  any  ex- 
press provlslan  in  the  law  authorizing  the 
port  commission  to  expend  money  belonging 
to  the  corporation  for  political  purposes,  bat 
it  is  argued,  in  snbstance,  that,  because  this 
corporation  Is  in  the  nature  of  a  business 
corporation,  engaged  in  commercial  enter- 
prises in  competition  with  private  individuals 
engaged  in  similar  enterprises,  and  is  con- 
ducting such  business  as  an  agency  of  the 
state.  It  has  a  right  to  expend  its  moneys  in 
such  way  as  the  port  commissioners  deem  for 
the  best  interest  of  the  corporation;  that, 
inasmnch  as  the  powers  of  the  corporation 
are  general  in  their  character,  the  power 
is  implied  to  the  trustees  to  apply  the  money 
of  the  corporation  as.  In  their  opinlrai,  will 
best  promote  the  aflbirs  of  the  corporation. 
'Jliere  can  I>e  no  doubt  that  a  corporation, 
exercising  powers  of  the  state,  possesses  only 
those  powers  expressly  granted,  or  such  as 
are  necessarily  implied.  The  general  rule 
is  stated  by  Dillon  on  Municipal  Corpora- 
tions, at  section  88,  as  follows: 

"It  is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  oth- 
ers: First,  those  granteid  in  express  words; 
second,  those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted ;  third, 
those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation  not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  is  resolved  by 
the  courts  against  the  corporation,  and  the  pow- 
er is  denied.    »    •    » •' 

In  the  case  of  Tacoma  Gas  &  Electric  Light 
Co.  V.  City  of  Tacoma,  14  Wash.  288,  44  Pac.- 
665,  this  conrt  said: 

"It  is  a  well-settled  rule  of  construction  that 
a  delegation  of  powers  will  not  be  presumed  in 
favor  of  a  municipal  corporation  unless  they  be 
such  as  are  necessary  to  its  corporate  existence, 
but  that  the  same  must  be  clearly  conferred  by 
express  statutory  enactment.    •    •    » •• 

And  in  Young  v.  State,  19  Wash.  634,  54 
Pac  36,  this  court  said: 

"•  ♦  •  It  is  well  settled  that  public  offi- 
cers bare,  and  can  exercise,  only  such  power  as 
is  conferred  upon  them  by  law,  either  statntory 
or  constitutional,  and  that  the  government  is  not 
bound  by  the  unauthorized  acts  of  its  officers  or 
agents.    •    ♦    •" 

See,  also.  Smith  v.  Lamping,  27  Wash.  624, 
68  Pac.  195;  Farwell  v.  Seattle,  43  Wash. 
141,  86  Pac.  217,  10  Ann.  Cas.  130.  In  thla 
latter  case,  it  is  said: 

"A  municipal  corporation  is  limited  in  its 
powers  to  those  granted  in  express  words,  or  to 
those  necessarily  or  fairly  implied  in  or  incident 
to  the  powers  expressly  granted,  and  also  to 
those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation.  1  Dillon,  Mun.  Corp. 
(4th  Ed.)  I  89.  *  •  •  It  is  a  general  principle 
that  a  mnnicipal  corporation  cannot  usually  ex- 
ercise its  powers  beyond  its  own  limits,  and  if  in 
any  case  it  has  authority  to  do  so,  it  must  be  de- 
rived from  some  statute  which  expressly  or  im- 
Sliedly  permits  it.  Coldwatcr  v.  Tucker,  86 
[ich.  474,  24  Am.  Rep.  601.  The  doctrine  of 
ultra  vires  is  applied  with  grea tor  strictness  to 

giunicipal  bodies  than  to  private  corporations.    1 
mith,. Modem  Law  of  0»rp..  i.661.    Upon  Uus 


subject  the  Supreme  Oonrt  of  Minnesota  has 
said:  *A  different  rule  of  law  would  in  effect 
vastly  enlarge  the  power  of  public  agents  to  bind 
a  municipality  by  contracts  not  only  unantboris- 
ed,  but  prohibited,  by  the  law.  It  would  tend  to 
nullify  the  limitations  and  restrictions  imposed 
with  respect  to  the  powers  of  such  agents,  and 
to  a  dangerous  extent  expose  the  public  to  tlte 
very  evils  and  abuses  which  such  limitations  are 
designed  to  prevent    •    •    * ' " 

It  is  plain  from  these  authorities  tbat, 
unless  the  port  of  Seattle  may  be  fairly  Im- 
plied to  have  the  power  to  expend  money  In 
the  way  here  proposed,  it  has  no  sndi  aatbor- 
ity.  It  is  not  claimed  that  there  is  any  ex- 
press provision  authorizing  the  port  of  Seat- 
tle to  exi>end  money  as  la  here  attempted. 
The  powers  of  the  oorporation,  as  defined  by 
the  act  creating  It  (chapter  62  of  the  Laws 
of  1913),  are  general  in  their  diaractw. 
They  are  stated  as  follows: 

"  •  •  •  rpo  lay  out,  construct,  condemn,  pn> 
chase,  acquire,  add  to,  maintain,  conduct  and  oik 
erate  any  and  all  systems  of  seawalls,  jetties, 
wharves,  docks,  ferries,  canals,  locks,  tidal  basins 
and  other  harbor  improvements,  rail  and  water 
transfer  and  terminal  facilities  within 'such  port 
district,    •    •    •" 

The  port  commissioners  have,  no  doabt, 
implied  authority  to  spend  the  money  of  the 
port  for  any  of  these  purposes,  but  clearly 
the  purpose  for  which  this  money  Is  being 
spent  is  not  and  cannot  be  reasonably  ln>- 
plied  from  the  powers  named.  Ttiis  corpora- 
tion, the  port  of  Seattle,  is  a  creature  of  the 
state.  It  Is  in  the  nature  of  a  monlcipal 
corporation  engaged  In  the  business  of  build- 
ing wharves  and  docks  and  harbor  improve- 
ments, and  In  operating  and  maintaining  the 
same.  Its  powers  are  given  by  the  state.  If 
the  state  desires  to  limit  those  powers,  the 
port  itself  and  its  commissioners  have  no 
special  interest  therein.  They  are  simply 
agents  of  the  state,  and  It  seems  atnnrd  to 
say  that  an  agent  of  the  state  may  be  per- 
mitted to  expend  money  of  the  state  for  the 
purpose  of  defeating  a  proiK>sed  curtailment 
of  the  powers  of  that  corporation  by  the 
state.  No  such  power  is  expressly  granted 
to  tbe  corporation,  and  it  is  not  a  necessarily 
or  fairly  implied  Incidental  power  to  those 
expressly  granted.  It  may  be  convenient  for 
tbe  port  and  the  port  commissioners  to  desire 
no  change  in  its  powers,  but  the  curtailment 
of  these  powers,  as  is  proposed,  is  clearly 
not  Indispensable,  and  for  that  reas<m  alone 
the  courts  ought  not  to  construe  in  favor  of 
such  corporations  the  iwWer  here  sought  to 
be  exercised.  In  James  r.  City  ot  Seattle. 
22  Wash.  654,  62  Pac.  84,  79  Am.  St  Rep^ 
957,  this  court  held  that  tbe  dty  of  Seattle 
had  no  power  to  pay  the  expenses  of  council- 
men  (HI  a  visit  to  other  dtles  to  inform  them- 
selves concerning  waterworks,  street  paving. 
terminal  facilities,  street  lighting,  and  other 
municipal  matters.    We  there  said: 

"And  we  think  tbe  rale  thus  announced  is  the 
established  one,  and  in  consonance  with  all 
sound  aath.ority.  4  The  members  of  the  dty  ooim- 
cil  are  trustees.  The  body  holds  a  trust  tot 
the  inhabitants  ot  ths  dty.    ^Sw,  temia  af  tiw 
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trust  are  flxed  by  legialatton,  and  no  expenditore 
vt  money  belon^ng  to  the  city  can  be  made  with- 
out express  authority,  or  implied  authority  by 
reason  of  a  necessary  granted  power." 

See,  alao,  Mlnot  r.  Inhabitants  of  Rox- 
bury,  112  Mass.  1,  17  Am.  Rep.  52 ;  CooUdge 
T.  Brookline,  114  Mass.  592;  Frankfort  t. 
Wlnterport,  64  Me.  250;  Westbrook  v.  Deer- 
ing,  63  Me.  231 ;  Henderson  t.  City  of  Covlng- 
toa,  77  Ky.  (14  Bush)  312;  State  ex  rel. 
Clftusen  V.  Burr.  66  Wash.  524,  118  Pac.  639. 
In  this  last-named  case,  it  was  said: 
"The  question  of  local  self-gOTernment  is  one 
which  has  engaged  the  attention  of  the  courts 
since  the  formation  of  the  Union.  A  few  states 
have  adopted  the  view  that  the  municipalities 
have  an  inherent  right  to  local  self-government 
not  dependent  upon  legislative  authority,  and 
that  this  right  was  brought  to  this  country  from 
the  rule  adopted  in  the  Anglo-Saxon  countries 
from  which  our  laws  descended.  This  view  is 
entertained  by  the  courts  of  Indiana,  Kentucky, 
and  Michigan;  while  practically  all  the  rest  of 
the  jurisdictions  hold  that  municipal  corpora- 
tions have  only  such  power  as  is  conferred  upon 
them  by  the  Legialatnre,  and  that  the  Legisla- 
ture, in  the  alMence  of  constitational  inhibition, 
controls  such  munidpaUties  absolutely.  This  is 
the  view  of  the  Supreme  Court  of  the  United 
States,  which,  in  Barnes  v.  District  of  Columbia, 
91  U.  S.  640,  28  L.  Ed.  440,  held  in  substance 
that  a  municipal  corporation  was  but  a  depart- 
ment of  the  state,  and  that  the  Legislature  could 
give  it  all  the  powers  it  was  capable  of  receiving, 
or  that  it  might  deprive  it  of  every  power,  leav- 
ing it  a  corporation  in  name  only,  and  could  cre- 
ate and  re-create  changes  in  its  government  as 
it  chose.  In  addition  to  the  overwhelming 
weight  of  authority,  this  is  tiie  view  that  has 
been  taken  by  this  court.  .  In  Meehan  v.  Shields, 
67  Wash.  617,  107  Pac.  836,  in  discussing  the 
constitutionality  of  the  state  aid  road  law  and 
in  commenting  thereon,  it  was  said:  'Our  Con- 
stitution is  a  limitation  of  power,  and  such 
rights  and  powers  of  local  government  as  are  not 
conferred  upon  counties  by  the  language  of  the 
Constitution  remain  with  the  state  and  may  be 
exercised  by  the  Legislature  as  the  lawmaking 
power  of  the  state.  Rules  and  regulations  for 
local  county  government  and  control,  except  as 
otherwise  provided  for  in  the  Constitution,  are 
as  much  within  the  control  of  the  state  as  those 
matters  which  are  more  general  and  state 
wide.' " 

We  are  of  the  opinion,  therefore,  that  the 
port  of  Seattle  and  Its  commissioners  have 
not  authority  to  expend  the  money  ot  the 
corporation  in  an  endeavor  to  defeat  any  law 
wbidi  has  been  passed  by  the  Legislature, 
and  referred  to  the  people  for  approval  or 
rejection.  The  approval  or  rejection  of  the 
amendment  proposed  to  tbe  port  of  Seattle 
Is  a  matter  of  no  concern  to  the  pori:  itself, 
or  its  comuilssioners.  As  stated  above,  this 
corporation  is  a  branch  of  tbe.  state  govern- 
ment, municipal  in  ita|  character,  and  Its 
authority  is  limited  to  tbe  powers  expressly 
granted  or  necessarily  inferred  from  express 
grants.  If  tbe  port  commissioners  may  take 
tbe  money  of  tbe  port,  acquired  hy  .taxation 
upon  property  within  tbe  district  or  other- 
^se,  for  political  purposes,  or  purposes  other 
than  those  for  wbicb  the  port  was  organized, 
then  there  is  no  limit  upon  tbe  port  commis- 


sioners In  expending  the  money  of  the  port. 
The  commissioners  might  determine  that  tbe 
best  interests  of  tbe  business  of  tbe  port  re^ 
quired  that  tbe  Individual  members  of  th« 
commission  be  perpetuated  in  office,  and, 
because  of  that  reason,  use  the  funds  of  tbe 
port  to  Insure  tbeir  own  election.  We  are 
clearly  of  tbe  opinion  that,  when  tbe  port 
was  created,  no  thought  was  held  by  any 
person  that  the  money  raised  by  tbe  port 
could  be  used  for  political  purposes,  or  any 
purpose  other  than  for  tbe  direct  use  of  the 
port  and  Its  business. 

We  find  no  error  of.  the  lower  court  in 
granting  tbe  InjoncUon.  Tbe  order  Is  there- 
fore affirmed. 

MORRIS,  a  J.,  and  MAIN,  BLLIS,  HOL- 
COMB.  OHADWICE,  and  PARKER,  JJ., 
concur. 


STATB  ex  rel.  SEIARS  et  al.  v.  GILLIAM, 
Judge  of  the  Superior  Court    (No.  18802.) 

(Supreme  Court  of  Washington.    Oct  31»  1916.) 

1.  JvvBEB  «=97  — Vaoahot  m  OmoE— Af- 

POINTMKNT— EijCOTION. 

Under  Const  art  4,  J  6,  providing  that  if  a 
vacancy  occurs  in  the  office  of  judge  of  the  su- 
perior court  the  Governor  shall  apptnnt  a  per- 
son to  hold  the  office  till  the  election  and  quali- 
fication of  a  judge  to  fill  the  .vacancy,  which 
election  shall  be  at  the  next  succeeding  general 
election,  and  the  judge  so  elected  shall  hold  office 
for  the  remainder  of  t^e  unexpired  term,  the  ap- 
pointee's right  to  hold  the  office  ends,  when  one 
is  elected  and  qualifies  to  fill  the  unexpired  term, 
which  qualification  may  be  at  once,  aud  is  nut 
deferred  to  the  time  for  qualifying  for  a  new 
term;  bat  if  there  is  no  election  for  the  vacan- 
cy the  appointee  holds  till  the  one  elected  for 
the  next  r^ular  term  qualifies  at  the  regular 
time. 

[£d.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  is  24-28;    Dec.  Dig.  «=»7.] 

2.  Emctionb  €=>126(5)— PantABT  Election— 
JtJDQEs  —  Unexpired  Tebus  —  Votino  by 
SncKXRs. 

Under  the  primary  election  law.  Rem.  &  Bal. 
Code,  §  4842,  providing  that  where  there  is  a 
vacancy  in  the  office  of  judge  candidates  may  an- 
nounce themselves  for  either  the  long  or  the 
short  term,  "and  the  ballotB  shall  he  arranged  ac- 
cordingly," there  can  be  no  nomination  for  an 
unexpired  term  unless  candidates  have  announc- 
ed therefor;  section  4843,  authorizing  stickers, 
applying  oiuy  where  the  primary  ballot  calls  for 
selection  of  a  candidate  for  an  office  or  unexpired 
term,  of  which  tbe  public  has  had  notice. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec.  Dig.  «=3l26(5).] 

Original  proceeding  by  tbe  State,  on  tbe 
relation  of  Edward  N.  Sears  and  others, 
against  Mitchell  GlUiam,  Judge  of  the  Su' 
perior  Court  King  County,  to  review  his  de- 
cision In  mandamus  proceedings.  Decision 
sustained. 

Edward  N.  Sears  and  Richard  Gowan,  both 
of  Seattle,  for  plalntlfT  in  error.    Alfred  H. 
Lundln  and  S.  M.  Brackett,  botb.  ot  Seattle, 
i  for   defendant  in  error. 


A=9Fot  MlMr 
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CHADWICK,  J.  On  tbe  second  Monday  In 
January,  191S,  Hon.  John  B.  Humphries 
qualified  as  a  superior  Judge  for  King  county 
for  the  term  ending  the  second  Monday  in 
January,  1917.  On  or  about  May  15,  1916, 
Judge  Humphries  died,  and  John  S.  Jurey 
was  appointed  by  the  Governor  of  the  state 
to  fill  the  vacancy.  Judge  Jurey  qnalifled 
and  has  ever  since  acted  as  such  superior 
Judge. 

Provision  Is  made  in  the  Constitution  for 
the  appointment  of  a  person  to  flU  a  vacancy 
occuiTing  in  the  office  of  superior  Judge, 
and  fixing  the  term  of  such  appointed  officer 
wliich  is  untU  the  next  general  election  and 
until  his  successor  is.  elected  and  qualified. 
At  the  1907  session  of  the  Legislature,  the 
direct  primary  law  was  adopted  as  the  law- 
ful method  of  nominating  candidates  for  pub- 
lic office.  In  State  ex  rel.  Zent  v.  Nichols,  GO 
Wash.  608,  97  Pac.  728,  the  court  recognized 
that  under  this  state  of  the  law  "there  was 
Indeed  a  short  and  a  long  term  for  which 
a  Judge  might  have  been  nominated.  *  *  *" 
The  primary  election  for  this  year  was  held 
on  the  8th  day  of  September.  There  were  no 
filings  of  candidates  for  the  so-called  short 
term  or  the  Interregnum  between  the  gener- 
al election  to  be  held  on  the  7tb  day  of  No- 
vember, 1916,  and  the  8th  day  of  January, 
1917,  at  which  time  all  persons  elected  at  a 
general  election  for  a  full  term  are  compe- 
tent to  qualify.  Const  art  4,  |  6.  Neverthe- 
less a  certain  number  of  the  electors  of  the 
county  of  King,  by  writing  the  name  of  the 
office  and  term  intervening  between  the  elec- 
tion and  the  time  when  a  regular  term  will 
begin,  and  the  names  of  these  relators,  voted 
for  these  relators  for  the  office  of  superior 
Judge  for  the  short  term.  Alleging  them- 
selves to  be  candidates  regularly  nominated 
as  such,  they  sought  remedy  in  the  lower 
court  by  way  of  mandamus  to  compel  the 
county  auditor  to  place  their  names  upon 
the  general  election  t>a11ot  and  to  give  no- 
tice of  such  election  for  the  time  provided  by 
law.  The  writ  was  denied,  and  the  case  is 
brou{^t  here  for  review.  A  right  conclu- 
sion rests  upon  a  construction  of  the  Consti- 
tution: 

"If  a  vacancy  occurs  in  the  office  of  Judge  of 
the  superior  court,  the  Governor  shall  appoint  a 
person  to  hold  the  office  until  the  election  and 
qualification  of  a  Judge  to  fill  the  vacancy,  which 
election  shall  be  at  the  next  succeeding  general 
election,  and  the  Jndge  so  elected  shall  hold  office 
for  the  remainder  of  the  unexpired  term." 

[1]  ThU  section  of  the  Constitution  was 
construed  in  State  ex  rel.  Linn  v.  MiUett 
20  Wash.  221,  64  Pac.  1124.  Hon.  Charles 
Ayer  was  elected  at  the  general  election  held 
in  November,  1896,  to  the  office  of  superior 
Judge  for  Thurston  county  for  the  full  term 
beginning  the  following  January.  He  quali- 
fied and  continued  to  discharge  the  duties 
of  his  office  until  his  death,  which  occurred 
in  March,  1898 — a  time,  as  will  be  noticed, 
prior  to  the  regular  biennial  election  Inter- 
vening between  the  commencement  of  the 


term  of  his  office  and  its  ending,  whidi,  under 
the  OonstltDtion,  would  be  in  January,  190L 
Hon.  Byron  Millett  was  appointed  to  fill  the 
vacancy.  He  was  commissioned  to  hold 
the  office  "until  the  next  general  election." 
This  was  the  limit  of  the  Governor's  author- 
ity. At  the  next  general  election  (Inasmnch 
as  we  are  treating  an  office  having  a  term 
of  four  years,  we  shall  call  the  intervening 
election  a  biennial  election),  Linn  received  a 
majority  of  the  votes. 

The  question  arose  as  to  whether  he  was 
entitled  to  the  office  immediately  following 
a  declaration  of  the  result  of  the  election,  or 
whether  his  right  to  fill  the  "remainder  of 
the  unexpired  term"  began  the  second  Mon- 
day of  the  succeeding  January.  Linn  quali- 
fied, and  demanded  the  office.  MUlett  lefnsed 
to  vacate,  and  the  issues,  as  Just  stated,  wen 
submitted  to  the  Supreme  Court  upon  Linn's 
application  for  a  writ  of  quo  warranto  to 
try  title  to  the  office.  The  decision  of  the 
court  was  rested  squarely  upon  that  part  of 
article  4,  f  6,  which  we  have  quoted.  After 
stating  the  issue:  "The  respondent's  i>osltlon 
Is  that  since,  under  the  Constitution,  the  dif- 
ferent state  officers  are  required  to  qnallfr 
on  the  second  Monday  in  January  succeed- 
ing their  election,  the  relator  in  this  case 
is  not  entitled  to  take  office  until  such  time; 
while  the  relator's  position  is  that,  having 
been  elected  to  fill  an  unexpired  term,  be  Is 
entitled  to  qualify  and  take  office  as  soon  as 
the  result  of  such  election  has  Iieen  declar- 
ed"— the  court  said: 

"We  think  the  relator's  position  Is  well  taken, 
and  that  the  respondent's  position  cannot  be 
maintained.  The  provision  of  the  OonstitutioD 
which  fixes  the  second  Monday  in  January  snc- 
ceeding  their  election  as  the  time  when  the  dif- 
ferent state  officers,  including  saperior  Judges, 
shall  qualify,  relates  exclusively  to  originil 
terms  or  terms  beginning  in  January  following 
the  election;  while  the  provision  of  paragraph 
6,  art  4,  supra,  which  controls  this  case,  ap- 
plies only  to  cases  where  a  vacancy  exists,  and 
the  party  elected  is  to  serve  the  remainder  of  a 
term  then  current  llie  commission  of  tibe  Gov- 
ernor only  entitles  the  holder  to  retain  office 
until  bis  successor  is  elected  and  qualified,  and 
the  word  "remainder,'  as  found  in  that  section. 
relates  to  the  term  existing  at  the  date  of  tlie 
election,  not  to  a  term  beginning  some  monthi 
later.  We  have  in  this  state  biennial  elections. 
If  respondent's  position  is  correct  and  a  va- 
cancy should  occur  at  any  time  within  two  yean 
prior  to  the  last  election  preceding  tlie  com- 
mencement <^  a  new  term,  ue  provision  of  tbe 
Constitution  referred  to,  which  requires  a  succes- 
sor to  be  elected  at  the  next  ensuing  election, 
would  be  meaningless,  because  if  he  could  not 
qualify  until  the  January  following  hia  electJon, 
it  would  follow  that  the  term  would  have  already 
expired — a  condition  which  we  think  is  not  con- 
templated by  any  fi^r  construction  of  the  Con- 
stitution, and  certainly  not  witliin  tli*  letter  of 
it" 

A  related  question  was  considered  by  the 
court  in  State  ex  rel.  Murphy  v.  McBrlde,  29 
Wash.  335,  70  Pac.  25.  In  the  discussion  fol- 
lowing, the  court  held  that  the  provision  of 
the  Constitution  fixing  terms  applied  only  to 
Judges  who  bad  been  ttlectsd;  thati 
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"Then  U  no  limitation,  either  exprws  or  im^ 
plied,  open  the  Let^ature  to  make  appointlye 
terms  extend  to  an  election.  The  limitation  is 
that,  where  a  vacancy  occura  which  extends  be- 
.  jona  an  election,  then  an  appointee  Bhall  hold 
imtil  the  next  succeeding  general  ejection,  and 
nntU  the  qualification  of  a  judge  to  fill  the  va- 
cancy.   •    •    * 

"The  term  of  an  appointive  judge,  therefore,  la 
not  fixed,  except  that  it  cannot  extend  beyond  an 
election  and  the  qualification  of  his  successor,  or 
to  the  end  of  the  term.  When  the  term  of  judges 
elected  was  fixed  at  six  years,  it  was  intended 
thereby  to  distingnish  elected  judges  from  ap- 
pointed judges,  and  to  fix  the  terms  of  elected 
judges  for  a  definite  time,  and  to  limit  the  terms 
of  apnointed  judges  to  the  next  election.  Within 
that  limit  the  legislative  power  is  complete.  It 
may  provide  for  a  term  of  any  length  of  time 
up  to  the  succeeding  general  election.  This  term 
is  appointive.  But  if  a  vacancy  is  created  which 
extends  beyond  an  election,  the  provisions  of 
the  Constitution  apply,  and  the  Legislature  has 
no  authority  to  change  or  modify  the  'terms' 
therein  contained.  The  act  in  question  does  not 
attempt  to  change  or  modify  the  terms  of  judges 
elected.  It  undertakes  to  create  a  vacancy  and 
to  terminate  the  vacancy,  at  a  fixed  time  before 
an  election  can  take  place,  and  before  an  elective 
term  may  begin;  and  this,  we  hold  may  be  done, 
because  there  is  no  fixed  conatitaaonal  ap- 
pointive term." 

It  la  plain  therefore  that,  if  a  person  is 
appointed  to  fill  a  vacancy  occurring  in  the 
office  of  superior  judge  before  tbe  next  suc- 
ceeding biennial  election,  his  term  is  limited 
to  the  next  general  election,  and  tbe  one 
elected  to  fill  the  "remainder  of  the  unexpired 
term"  is  entitled  to  the  office  from  the  time 
of  bis  election  and  qnallficatloD  without  ref- 
«rence  to  tbe  time  fixed  for  the  beginning  of 
regular  terms.  On  tbe  other  band,  it  is 
plain  that,  if  a  vacancy  occurs  between  tbe 
'biennial  election  and  a  general  election  wben 
superior  Judges  are  to  be  selected  (State  ex 
rel.  Dyer  v.  Twlcbell,  4  Wash.  716,  31  Pac. 
19),  the  one  holding  by  appointment  holds 
only  until  "the  election  and  qualification  of 
a  judge  to  fill  the  vacancy  •  •  •  wblch 
election  shall  be  at  the  next  succeeding  gen- 
«ral  election." 

Judge  Jurey  was  appointed  after  tbe  last 
biennial  election,  and  before  tbe  oncoming 
general  election;  consequently  bis  term,  as 
appointee,  ends  at  tbe  general  election,  or 
wben  a  judge  is  elected  to  fill  tbe  vacancy 
and  has  qualified,  or,  as  It  Is  further  and 
more  exactly  stated  In  tbe  Constitution,  for 
tbe  remainder  of  tbe  unexpired  term.  That 
Is  tbe  term  for  wlilcb  Judge  Humphries  was 
originally  elected.  Unless  "a  person"  Is 
-elected  to  fill  tbe  remainder  of  tbe  term — 
that  which  we  call  tbe  abort  term — Judge 
Jurey  will  continue  In  office  until  the  aa» 
«Iected  can  qualify  for  tbe  regular  term 
wblch  will  be  In  January,  1917. 

[2]  Tbe  remaining  question  is  whether 
41ie  relators  have  been  nominated,  and  can 
Insist  upon  being  candidates  for  the  unex- 
pired term,  tbe  time  elapsing  between  No- 
vember 7,  1916,  and  tbe  second  Monday  in 
January,  1917. 

There  wen  no  flUngs  for  tbe  office  of  su- 
Xietior  judge  for  this  short  term.    Belators 


claim  only  as  the  redpienta  of  certain  votes 
cast  at  tbe  primary  election.  That  they 
may  not  now  insist  upon  the  right  to  go 
upon  tbe  general  election  ballot  seems  evi- 
dent for  the  reasons  that  we  shall  proceed 
to  enumerate.  The  direct  primary  law  was 
adopted  as  an  efficient  and,  except  as  quali- 
fied therein,  an  exclusive  means  of  selecting 
candidates  for  tbe  offices  created  by  the 
Constitution  or  defined  by  statute.  Its  only 
purpose  ■•  *  *  *  was  to  select  candidates 
whose  names  shall  appear  on  the  official  bal- 
lot" "It  Is  not  tbe  puritose  of  the  primary 
election  law  to  elect  officers.  The  purpose  is 
to  select  candidates  for  office  to  be  voted  for 
at  the  general  election.  •  ♦  •"  It  Is  a 
"process  of  selection  to  determine  the  candi- 
dates whose,  names  shall  api>ear  upon  tbe 
ballot"  State  ex  rel.  Zent  v.  Mlcbols,  supra. 
By  tbe  same  authority,  it  la  held  that  tbe 
primary  election  law  is  not  an  essential  part 
of  the  general  election  law.  Hence  it  follows 
that  no  duty  rests  upon  the  county  auditor 
to  prepare  a  ballot  for  unexpired  terms  un- 
less there  Is  a  filing  for  such  unexpired  term. 
That  the  Legislature  had  in  mind  that  a 
nomination  for  an  unexpired  term  depended 
upon  a  filing,  and  that  it  should  not  be  left 
to  the  concern  of  the  voter  in  the  absence  of 
a  filing,  is  sustained  in  a  degree  by  reference 
to  paragraph  38  (Rem.  1916  Code,  par.  4812) 
of  the  primary  law,  which  provides.  In  terms, 
that,  where  there  is  a  vacancy  In  tbe  office 
of  judge,  candidates  may  announce  them- 
selves for  either  tbe  long  or  the  short  term, 
"and  the  ballots  shall  be  arranged  accord- 
Ingl^t"  being  mindful,  as  we  must  presume, 
that.  If  there  were  no  announcements,  tbe 
vacant  office  would  not  be  referred  to  on  the 
ballot,  and,  as  the  Constitution  says,  the  ap- 
pointed judge  would  hold  over  until  his  suc- 
cessor was  elected  and  qualified.  The  ballots 
are  "arranged  accordingly";  that  Is,  describ- 
ing constitutional  and  statutory  offices  to  be 
filled  for  fall  terms  and  such  unexpired  terms 
as  may  have  been  tbe  subject  of  announce- 
ment It  follows  that  no  elector  may  assume 
to  use  tbe  ballot  for  the  selection  of  a  can- 
didate for  an  office  not  designated  upon  the 
ballot,  and  for  which  no  voting  arrangement 
is  made.  We  are  further  sustained  in  our 
thought  that  this  must  be  so  by  a  considera- 
tion of  the  whole  act,  especially  paragraph  8 
(Bern.  1916  Code,  par.  4843). 

The  law  seems  to  contemplate  that  tbe  peo- 
ple shall  have  full  notice  of  tbe  primary  elec- 
tion and  of  the  offices  to  be  filled;  that  the 
auditor  shall  "publish  the  names  of  all  per- 
sons for  whom  nomination  papers  have  been 
filed";  that  "the  names  of  all  candidates 
for  tbe  office  of  Supreme  and  superior  court 
judges  shall  be  published  and  posted  in  a 
separate  list  without  party  designation."  Tbe 
purpose  of  the  primary  law  is  not  to  create 
offices  or  to  fill  them;  only  to  select  candi- 
dates to  be  voted  for  at  the  general  election. 
It  emphasizes  the  personal  equation  and 
seeks,  by  positive  provisions,  to  give  notice 
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of  the  names  of  men  who  aspire  to  ofBce 
rather  than  to  emphaslEe  the  office  itself. 
It  is  tme  that  names  may  be  written  iu,  or 
stickers  may  be  employed  (paragraph  S); 
but  this  Is  so  only  where  the  primary  ballot 
calls  for  the  selection  of  a  candidate  for  an 
office  or  an  unexpired  term  named  in  the  bal- 
lot and  of  which  the  public  has  had  notice. 

If  any  one  aspires  to  fill  an  unexpired  term 
existing  because  of  a  previous  vacancy,  he  is 
not  without  remedy.  He  may  file  for  the  un- 
expired term,  and  compel,  by  appropriate  pro- 
ceedings, the  submission  of  his  candidacy. 
He  cannot,  without  previous  announcement, 
compel  his  nomination  unless  the  people  have 
had  notice  that  there  is  an  office  to  be  filled. 

It  follows,  there  being  no  announcements 
of  candidacy,  and  therefore  no -notice  to  the 
public,  that  no  one  will  be  elected  to  fill  the 
unexpired  term  for  which  Judge  Humphries 
was  elected  and  of  which  Judge  Jurey  is  now 
the  incumbent.  Nor  does  it  follow  that  the 
nRce  will  be  vacant.  By  the  terms  of  the 
Constitution,  the  incumbent  will  hold  the 
Humphries'  term  until  a  successor  to  that 
term  is  elected  and  qnallfled.  There  being 
no  candidates  selected  in  the  manner  pro- 
vided by  law,  and  the  time  having  passed 
when  there  can  be,  the  obvious  conclusion  is 
that  there  is  no  vacancy  to  fill,  for,  by  the 
fundamental  law,  Judge  Jurey  may,  if  he  so 
will,  continue  to  discbarge  the  office  until 
the  one  who  may  be  elected  to  succeed  to  the 
full  term  Is  able  to  qualify,  which  will  be 
on  the  second  Monday  of  January,  1917. 

It  may  be  that  what  we  have  said  may 
seem  to  be  out  of  time  with  the  act  of  1911 
(Laws  1911,  p.  614),  the  constitutional  pro- 
visions with  reference  to  Supreme  and  supe- 
rior court  Judges  being  Identical.  It  is  there 
provided;  "A  person  elected  Judge  of  the 
Supreme  Court  to  fill  a  vacancy  for  an  nn- 
expired  term  shall  not  qualify  until  the  sec- 
ond Monday  in  January  succeeding  bis  elec- 
tion"— indicating  that.  If  a  person  was  elect- 
ed for  the  short  term,  he  could  not  qualify 
until  the  succeeding  January;  that  a  person 
being  elected,  the  term  of  the  appointee 
would,  for  that  reason,  end;  and  that  a  va- 
cancy would  result  notwithstanding  an  elec- 
tion for  the  unexpired  term. 

It  would  not  follow.  If  such  were  the  law, 
the  one  elected  might  be  called  upon  to  va- 
cate the  office  on  the  day  fixed  for  his  quali- 
cation,  in  favor  of  one  who  had  been  elected 
for  the  regular  term,  being  on  the  second 
Monday  in  January  succeeding  his  (the  candi- 
date for  the  short  term)  election.  If  this 
act  be  treated  as  a  limitation  within  which 
a  Judge,  who  has  been  elected  to  fill  a  vacan- 
cy, shall  qualify,  It  might  be  sustained;  but, 
if  it  be  taken  as  a  legislative  construction  of 
the  Constitution,  it  cannot  be,  for  the  right 
to  the  unexpired  term  after  election  comes 
from  the  Constitution.  The  term  is  continu- 
ing^ and  cannot  be  limited  or  abridged  by 


either  tbe  Legislature  or  the  court  The 
Legislature  cannot  Umit  the  term  of  an  of- 
ficer duly  elected  to  on  office  having  a  term 
defined  in  the  Constitution.  State  ex  ret 
Murphy  v.  McBride,  supra. 

Much  of  the  argument  was  given  over  to 
the  question  whether  the  election  to  fill  a  va- 
cancy occurring  iu  the  office  of  superior  Judge 
was  general  or  special.  With  that,  we  are 
not  free  to  concern  ourselves.  The  Constitn- 
tion  provides  that  all  such  elections  shall  be 
at  the  next  succeeding  general  election.  It 
does  not  say  a  special  election  sliall  be  held 
at  the  time  and  place  general  elections  are 
held,  but  is  careful,  as  it  seems  to  us,  to 
exclude  the  thought  that  Judicial  officers  can 
be  voted  for  at  any  other  than  general  elec- 
tions. Otherwise,  it  would  have  provided 
for  a  special  election  to  be  held  immediately 
upon  the  happening  of  a  vacancy,  rather  than 
to  give  the  power  of  appointment  to  tbe  Gov- 
ernor pending  such  election. 

We  hold  that  the  relators  are  not  entitled 
to  have  their  names  printed  on  the  official 
ballot,  and  that  there  is  not,  and  from  the 
failure  to  nominate  in  the  manner  provided 
by  law,  cannot  be,  a  vacancy  for  the  unexpir- 
ed portion  of  Judge  Humphries'  term. 

MORRIS,  a  J.,  and  MOUNT,  PABKER, 
MAIN.  HOLCOMB,  ELLIS,  and  FULLER- 
TON,   JJ.,   concur. 


STATB  ex  reL  MILLS  v.  HOWELL,   Secre- 
tary of  State.    (No.  13812.) 

(Supreme  Court  of  Washington.    Oct.  81,  1916.) 

1.  Elections    €=>151— "<3oirnEBT"— (Pbimaet 
NomNATioN— Limitation. 

Under  Rem.  Code  1916,  {  4829,  providins 
for  presentation,  within  five  days  after  the  com- 
pletion of  canvass  by  a  canvassing  board,  oi 
application  by  afijdavlt  to  correct  or  remetly 
mistake  or  wrongful  act  by  any  canvassin; 
board,  etc.,  of  a  primary  election,  and  allnw- 
ing  any  candidate  Hrho  may  desire  to  contesi" 
the  nomination  of  any  candidate  for  the  same 
ofiice  to  proceed  by  Bucli  affidavit,  an  applica- 
tion by  a  candidate  for  judge  for  mandamus  to 
require  the  Secretaiy  of  state  to  certify  his 
name  to  the  several  county  auditors  as  nominee 
at  the  primary,  together  with  other  candidates, 
on  the  erotind  that,  while  the  total  primary  vote 
he  received  was  lower  then  that  of  other  candi- 
dates whose  names  were  certified,  yet  none  of 
the  candidates  received  a  majority,  was  too  lata 
where  it  was  filed  nine  days  after  the  comple- 
tion of  the  canvass  of  the  retnms  of  the  pri- 
mary election  by  tlie  state  canvassing  board, 
since  such  an  application  involved  a  'contest" 
for  the  nomination,  notwithstanding  relator  was 
not  contesting  the  fact  that  others  were  also 
nominated. 

[Ed.  Note.— For  other  cases,  see  EleetioDa, 
Cent  Dig.  1 138 ;   Dec.  Dig.  «=»161. 

For  other  definitions,  see  Words  and  Phraser 
First  and  Second  Series,  Contest] 

2.  Mandauus  <$=>11— Moot  Quxstioh. 

Where  an  application  for  mandamua  is  filed 
too  late,  the,  Sapreme  Court  will  not  examine 
on  their  merits  other  questions  raised  by  the 
application,  in  order  to  settle  disputed  qnestions 


A=9For  otbar  cases  see  same  topis  and  KXY-NDMBER  In  all  Key-Niimbered  Slgests  and  Indsxes 
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of  law,  (dne«,  if  it  did,  tiie  result  would  be  aiai* 
ply  dictum,  and  of  no  binding  force. 

[Ed.  Note.— For  otber  cases,  see  Mandamna, 
Cent  EKg.  |  88;    Doc  Dig.  <S=»H.] 

Mandamus,  by  tbe  State,  on  the  relation  of 
Edgar  O.  MiUs,  against  I.  M.  Howell,  as  Sec- 
retary of  State.    Writ  denied. 

T.  J.  Casey  and  W.  D.  Lane,  both  of  Seat- 
tle, for  plaintiff  in  error.  W.  V.  Tanner, 
Atty.  Gen.,  and  L.  U  Thompson,  ot  Olympla, 
for  defendant  In  error. 

MOUNT,  J.  Tills  is  a  proceeding  in  man- 
damus to  require  the  secretary  of  state  to 
certify  the  relator's  name  to  the  several 
county  auditors  In  the  state  as  a  nominee  for 
judge  of  the  Supreme  Court.  It  is  alleged  in 
the  petition  that  the  relator  was  a  candidate 
at  the  primary  election  for  that  otSUx;  that 
at  the  said  election  there  were  GdS,103  votes 
cast  for  Judges  of  the  Supreme  Court,  and 
that  282,662  votea  is  a  majority  thereof; 
that  the  following  candidates  received  the 
following  number  of  votes: 

Emmett  N.  Parker 1244218 

Mark  A.  JE^illerton 124,103 

George  B.   Morris 119,897 

Bdgar  O.   MiUs 106,690 

0.   B.  CUypool 87,186 

—that  none  of  the  candidates  received  a  ma- 
jority of  the  votes  cast;  that  the  secretary 
of  state  has  arbitrarily  and  unlawfully  cer- 
tified that  there  were  only  237,794  votes  cast 
for  the  offices  of  Judges,  and  that  none  of  the 
candidates  have  received  a  majority  of  said 
votes,  and  the  respondent  Howell  arbitrarily 
and  unlawfully  refuses  to  certify  the  name 
of  the  petitlotier  as  a  nominee,  and  has  certi- 
fied that  the  first  three  candidates  named 
have  received  a  majority  of  the  votes,  and 
are  therefore  entitled  to  go  upon  the  election 
ballot  without  opposition. 

This  petition  was  filed  on  October  28, 1916, 
and  an  order  to  show  cause  was  issued 
against  the  secretary  of  state,  who  makes  a 
return  to  the  effect  that,  in  accordance  with 
the  provisions  of  section  4828  of  Bern.  Code 
1916,  the  state  canvassing  board,  composed  of 
the  secretary  of  state,  the  state  treasurer, 
and  the  state  auditor,  met  in  the  office  of  the 
secretary  of  state,  at  Olympla,  on  the  17th 
day  of  October,  1916,  for  the  purpose  of  can- 
vassing the  returns  of  the  primary  election 
held  on  September  12,  1916;  that  the  said 
canvassing  board  completed  the  canvass  of 
the  returns  on  October  17,  1916,  and  on  that 
day  prepared  and  filed  with  the  respondent  a 
certified  statement  showing  that  the  total 
numfier  of  votes  cast  for  Judges  of  the  Su- 
preme Court  did  not  exceed  235,459  votes; 
that  the  candidates  Parker,  Morris,  and  Fol- 
lerton  received  a  majority  of  the  votes  cast, 
and  were  therefore  entitled  to  go  upon  the 
election  ballot  for  the  November  election  un- 
opposed; that  thereafter,  as  secretary  of 
state,  he  certified  to  each  and  every  county 
auditor  in  the  state  these  names  to  be  placed 
upon  the  ballot. 

[1]  The  Attomay  General,  representing  the 


respondent,  contends  that  this  application, 
being  filed  nine  days  after  the  completion  of 
the  canvass  of  the  returns  of  the  primary 
election  by  the  state  canvassing  board,  was 
filed  too  late,  under  the  provision  of  section 
4829,  and  that  this  court  now  has  no  Jurisdic- 
tion to  determine  the  merits  of  the  applica- 
tion. This  contention  must  be  sustained. 
Section  4829,  Rem.  Code  1916,  provides: 

"Whenever  it  shall  appear  by  affidavit  to  any 
judge  of  the  Supreme  Court  or  superior  court 
of  tiie  county  that  any  error  or  omission  has  oc- 
curred or  is  about  to  occur  in  the  printing  in  the 
name  of  any  candidate  on  official  ballots,  or 
that  any  error  has  been  or  is  about  to  be  com- 
mitted in  printing  the  ballots,  or  that  the  name 
of  any  person  has  been  or  is  about  to  be  wrong- 
fuUy  placed  upon  such  ballots,  or  that  any 
wrongful  act  has  been  performed  or  is  about  to 
be  performed  by  any  judge  or  clerk  of  the  pri- 
mary election,  the  county  auditor,  canvassing 
board  or  member  thereof,  or  by  any  person 
charged  with  a  dnty  under  this  act,  or  that 
any  neglect  of  duty  by  any  of  the  persons  afore- 
said has  occurred,  or  is  about  to  occur,  such 
judge  shall,  by  order,  require  the  ofScer  or  per- 
son or  persons  cJnarged  with  the  error,  wrongful 
act  M'  neglect,  to  forthwith  correct  the  error,  de- 
sist from  the  wrongful  act,  or  perform  the  duty, 
and  to  do  as  the  court  shall  order,  or  to  show 
cause  forthwith  why  such  error  should  not  be 
correeted,  wnmgfnl  act  desisted  from,  or  such 
du^  or  order  not  performed.  Failing  to  obey 
the  order  of  such  court  shall  be  contempt.  Any 
candidate  at  such  primary  election  who  may 
desire  to  contest  the  nomination  of  any  candi- 
date for  the  same  office  at  said  primary  election 
may  proceed  by  su<^  affidavit  so  presented: 
Provided,  that  such  affidavit  may  be  presented 
within  five  days  after  the  completion  of  the 
canvass  by  said  canvassing  board,  and  not 
later,  and  the  candidate  whose  nomination  is  so 
contested  shall,  by  order  of  such  judge,  duly 
served,  be  required 'to  appear  and  aoide  by  the 
orders  of  the  court  to  be  made  therein." 

The  record  shows  that  the  canvassing 
board  completed  the  canvass  of  the  returns  in 
the  office  of  the  secretary  of  state  on  the  17th 
day  of  October,  1916,  and  filed  its  report  on 
that  day.  This  application  was  not  present- 
ed to  this  court  until  the  26th  day  of  October, 
1916,  or  9  days  after  the  completion  of  the 
canvass  by  the  state  canvassing  board.  The 
statute  above  quoted  provides  that: 

"Such  affidavit  may  be  presented  within  five 
days  after  the  completion  of  the  canvass  by  said 
canvassing  board,  and  not  later.    •    •    * » 

It  is  plain,  therefore,  that  the  relator  In 
this  case  has  not  filed  his  applicatiou  within 
the  time  limited  by  statute.  The  relator 
contends  that  he  Is  not  contesting  other  nom- 
inations for  the  same  office,  but  it  seems  quite 
clear  that  this  Is  a  contest  for  the  nomina- 
tion. The.  word  "contest,"  used  in  this  Btat> 
ute,  refers,  of  course,  to  the  causes  for  con- 
test which  are  named  in  the  first  part  of  this 
section.  If  the  canvassing  board,  or  any  of- 
ficer named  therein,  has  made  an  error  in  the 
count,  or  has  done  wrongful  or  negligent  acts 
to  the  detriment  of  any  candidate,  that  would 
be  reason  for  contest,  and  the  word  "contest," 
as  used  in  the  provision  above  referred  to, 
clearly  relates  to  the  causes  therefor,  as 
therein  stated.  It  seems  too  plain  for  argu- 
ment that  the  relator  here  is  contesting  for 
the  nomination,  even  though  he  Is  not  cou- 
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testing  the  fact  that  others  were  also  nomi- 
nated. The  limitation  of  6  days  was  placed 
within  this  statute  for  a  good  reason.  Under 
the  provision  of  section  4800  of  Rem.  Code 
1915,  It  becomes  the  duty  of  the  secretary  of 
state  to  certify  to  the  clerk  of  the  board  of 
county  commissioners  of  each  county  within 
the  state  the  names  of  candidates  nominated 
for  state  and  district  oflBces.  This  must  b« 
done  not  less  than  20  days  nor  more  than  30 
days  before  a  general  election.  After  nomi- 
nations are  made,  tickets  must  be  printed  and 
distributed  to  the  various  voting  precincts 
throughout  the  state.  This  necessarily  re- 
quires time,  and  as  the  time  Is  short  between 
the  date  of  the  canvass  of  the  primary  elec- 
tion returns  and  the  date  of  the  election,  It 
becomes  necessary  to  hasten  the  time  when 
contests  of  any  kind  may  be  Instituted,  and 
the  Legislature  concluded  that  5  days'  time 
after  the  canvassing  board  bad  made  Its  re- 
port was  ample  time  within  which  contests 
might  be  Instituted,  and  they  therefore  said 
that  these  contests  "may  be  presented  within 
five  days  after  the  completion  of  the  canvass 
by  the  canvassing  board,  and  not  later. 
*  *  •  "  If  contests  were  delayed  after  that 
time,  and  may  be  brought  at  any  time  before 
the  election,  the  result  might  follow  that  no 
election  could  be  had  upon  Important  offices 
at  the  November  election.  The  fixing  of  this 
6-day  limitation  was  a  reasonable  one,  and 
unless  contests  are  instituted  within  the  time 
the  courts  have  no  Jurisdiction  thereover. 
State  ex  reL  t.  Nichols,  SI  Wash.  79,  97  Pac. 
1087. 

[2]  Counsel  for  the  relator  Insist  that,  if 
we  should  conclude  that  the  application  was 
filed  too  late,  we  should  examine  Into  the 
merits  of  the  case,  In  order  to  settle  disputed 
questions  which  arise  upon  the  primary  law. 
Were  we  to  do  this,  the  result  would  be  sim- 
ply dictum,  and  of  no  binding  force.  The  re- 
lator certainly  knew  that  he  must  file  his  ap- 
plication within  the  6  days'  time,  and  If  he 
was  satisfied  that  he  had  a  meritorious  case, 
he  no  doubt  would  have  done  so.  Not  having 
done  so,  this  court  cannot  determine  ques- 
tions over  which  It  has  no  Jurisdiction. 

The  writ  is  therefore  denied. 

UAIN.  HOLCOlfB,  and  BLUS,  33.,  con- 
car. 

CHADWICK,  J.  (concurring).  Without 
taking  issue  with  the  argument  made  by  the 
majority,  it  seems  to  me  that  there  are  other 
and  more  controlling  reasons  for  denying  the 
petition  of  relator.  The  relator  did  not  re- 
ceive a  majority  of  the  votes  cast,  or  if  he 
did  receive  such  majority,  he  Is  not,  under 
the  law,  entitled  to  have  his  name  placed  up- 
on the  general  election  ballot  There  has 
been  much,  and  It  seems  to  me,  unnecessary 
confusion  In  considering  the  question  of  the 
majority  of  votes  cast  with  reference  to  Judi- 
cial offices.  The  confusion  comes  from  a  dis- 
position to  treat  the  words  "majority  of  the 
votes  cast"  as  synonymous  with  a  majority  of 


all  the  ballots — ^that  Is  to  say,  the  paper  bal- 
lots— cast  by  the  electors. 

The  word  "ballot,"  In  the  sense  In  wblclk 
It  has  thus  been  employed,  is  not  in  the  stat- 
ute, and  cannot  be  read  into  it  by  any  rlgbt 
rule  of  construction.  It  might  be  so  held  If 
there  were  but  two  candidates  running,  and 
one  to  elect ;  but,  from  the  nature  of  things, 
the  words  "majority  of  the  votes"  cannot  be 
held  to  be  a  majority  of  the  paper  ballots 
cast  when  there  are  several  candidates  and 
several  places  to  be  filled,  and  there  Is  no 
compulsion  or  duty  upon  the  voter  to  vote  for 
the  full  number  to  be  elected.  If  we  were  to 
accept  the  terms  as  synonymous,  we  wonld  be 
compelled  to  say  that  a  ballot.  If  the  voter 
voted  for  two  names,  would  be  two-thirds  «rf 
a  vote,  and  if  he  voted  for  one  name,  one- 
third  of  a  vote.  Such  a  construction  would 
lead  not  only  to  the  ridiculous,  but  to  tlie 
impossible  aa  well. 

Taking,  therefore,  the  plain  words  of  tbe 
statute,  "a  majority  of  the  votes  cast,"  eveary 
Individual  expression  of  tbe  elector's  will  Is 
a  vote.  Each  vote  cast  for  a  candidate  is  a 
vote.  It  is  admitted  that  there  were  indi- 
vldual  expressions  of  tbe  electors  as  follows: 

Judge  Parker  124,218 

Judg«  Fullerton   124,103 

Judge  Morris   119,897 

Edgar   G.   Mills 109,609 

C.  B.  Olaypool  87,18S 

Loosely  considered,  It  may  be  said  that  a 
candidate,  where  three  are  to  be  elected.  Is 
running  against  the  field;  but  It  cannot  be  so. 
for  that  would  be  running  one  candidate  for 
one  of  the  tAree  positions,  against,  not  one 
other  place  or  candidate  for  the  same 
place,  but  against  two  other  places  and 
all  candidates.  He  would  be  against  tbree 
fields.  For  the  purpose  of  the  argument, 
we  may  assume  that  the  Supreme  Court 
is  a  body  divisible  Into  nine  parts.  Three 
parts  are  to  be  filled.  A  certain  nam- 
ber  of  the  electors  register  their  choice  for 
Judge  Parker  for  one  of  these  places.  It 
does  not  foUow  that,  because  they  vote  for 
two  other  men  for  two  other  places,  they 
have  cast  either  one  or  two  votes  against 
Jndge  Parker.  The  candidate  has  no  Interest 
In  the  other  places.  Nor  has  the  elector  who 
votes  for  Judge  Parker  any  Intention  of  re- 
ducing his  vote,  or,  which  Is  the  same  thing, 
creating  by  his  vote  a  standard  that  will  re- 
cord his  vote  for  others,  or  any  part  of  it, 
against  the  aflSrmatlve  expression  of  his  wilL 
It  follows  by  this  reasoning  that  if  there 
are  two  candidates,  and  one  received  more 
votes  than  his  opponent,  he  alone  is  enti- 
tled to  go  upon  the  general  election  ballot, 
and  by  the  same  reasoning,  if  there  are  f6ar 
candidates  and  two  places  to  be  filled,  or  six 
candidates  and  three  places  to  be  fllled — 
that  is  to  say,  double  the  number  of  candi- 
dates, or  a  less  number  than  double  the  num- 
ber— the  three  receiving  the  highest  vote 
receive  a  majority  of  all  the  votes  cast 

To  illustrate:   There  are  three  places  to 

Digitized  by  CjOOQIC 


Wash.) 


STATE  y.  HOWEIjIi 


763 


fill.  Judge  Parker  has  124,218  votes.  He  Is 
«DtltIed,  under  the  law,  to  the  first  place  on 
the  ballot  unopposed,  unless  some  one  of  the 
fieveraJ  candidates  can  show  that  he,  tat  an 
Individual,  has  a  greater  number  of  votes  for 
the  same  place.  Each  candidate,  In  turn, 
must  fail,  for  n(me  can  say,  "I  have  more 
votes  for  any  of  the  places  to  be  filled  than 
Judge  Parker  has."  The  relator,  having  re- 
<!elved  less  than  candidates  Parker,  Fuller- 
ton,  and  Morris,  is  In  no  position  to  chal- 
lenge their  right  to  go  upon  the  ballot  as  ma- 
jprity  candidates. 

Upon  this  theoi7,  It  will  always  be  possi- 
■ble  to  determine  a  majority,  whereas  counsel 
for  relator  frankly  admits  that,  upon  his  the- 
ory, either  no  one  may  receive  a  majority,  or 
a  greater  number  than  one-half  of  the  candi- 
dates (double  the  number  being  on  the  pri- 
mary ballot)  can  receive  a  majority.  To 
hold  that,  where  there  are  three  nominationB 
to  be  made  and  there  are  six  or  a  lesser  num- 
ber of  candidates,  all  of  the  candidates,  or 
any  greater  number  than  three,  can  receive 
a  majority  of  the  votes  cast,  would  be  to 
violate  every  canon  ot  reason  and  common 
sense.  It  would  be  to  say  that  the  Legisla- 
ture provided  for  a  selection  by  majorities, 
and  then  ddlberately  provided  a  scheme 
whereby  majorities  (although  there  were 
-candidates  equal  to  double  the  number  or 
less  of  the  places  to  be  filled)  could  not  be 
obtained. 

We  are  bound  to  give  Ufe  to  all  the  words 
of  a  statute,  if  it  can  be  done.  To  hold  to  the 
contrary  of  my  conclusion  would  write  the 
word  "majority"  out  of  the  statute,  and  in- 
vite the  abuse  of  "plunking"  for  one  candi- 
date; whereas,  every  elector  should  perform 
his  full  duty  as  a  citizen  and  vote  for  three. 
The  only  way  other  than  this  to  save  one 
candidate  for  one  place  from  measuring  the 
votes  for  one  place  against  the  votes  for  all 
the  other  places  would  be  to  force  the  pre- 
sumption that  every  elector  had  performed 
his  whole  duty  and  had  voted  for  three  men. 
There  is  no  showing  that  they  did  not  do  so, 
and  the  presumption  might  be  sustained  In 
principle.  Upon  this  theory,  there  were  B65,- 
103  votes  cast  This  divided  by  three,  the 
number  of  places  to  be  filled,  the  votes — 
ballot  votes — would  be  188^67.  A  majority 
would  be  94,184.  Clearly,  then,  the  three 
having  the  higher  number  of  votes  would 
be  the  nominees,  for  there  cannot  be  more 
than  three  majority  nominees  upon  the  bal- 
lot, as  I  shall  hereafter  attempt  to  show. 
To  rule  otherwise  would  be  to  rule  that  2 
and  2  do  not  make  4,  or  that  a  fraction  may 
be  more  than  the  whole. 

But  if  it  be  held  by  some  strange  process 
of  reasoning  that  the  relator  did  receive  a 
majority  of  all  the  votes  cast,  he  is  still  not 
entitled  to  have  his  name  upon  the  ballot. 
The  statute.  Rem.  (3ode  1915,  par.  4842,  reads 
as  follows: 

"When  there  are  to  be  elected  at  any  general 
election  one  or  more  Judges  of  the   Supreme 


Court,  or  of  the  superior  court  of  any  eonnty, 
the  candidates  for  each  respective  o£Bce  whose 
names  are  to  be  placed  on  the  general  election 
ticket  shall  be  determined  as  follows:  The  num- 
ber of  candidates  equflling  the  number  of  Judi- 
cial positlona  to  be  filled  who  receive  the  high- 
est number  of  votes  at  the  primary  election, 
and  an  equal  number  of  candidates  for  such 
positions,  providing  there  are  such  candidates, 
who  receive  the  next  highest  number  of  votes, 
shall  be  the  candidates  for  such  respective  of- 
fices and  their  names  shall  appear  on  the  general 
election  ballot  under  the  aesignation  of  such 
respective  offices:  Provided,  however,  that 
where  any  candidate  for  any  such  office  shall 
receive  a  majority  of  all  votes  cast  at  such 
primary  election  for  such  office,  the  name  or 
names  of  such  candidates  receiving  sach  ma- 
jority shall  be  printed  separately  on  the  general 
election  ballot,  under  the  designation  "Vote  for 
and  the  name  or  names  of  no  opposing 


candidate  or  candidates  shall  be  printed  on  such 
ballot  in  opposition  to  such  candidate  or  candi- 
dates, but  spaces  equaling  the  number  of  such 
majority  candidates  shall  be  left  following  such 
name  or  names,  in  which  the  voter  may  insert 
the  name  of  any  person  for  whom  he  wishes  to 
cast  his  ballot" 

If  there  be  any  doubt  or  uncertainty  in 
the  statute  requiring  construction,  we  are  not 
compelled  to  co  beyond  the  statute  for  a 
rule  <^  construction.  The  Primary  Election 
Law  (Laws  1907,  c  209),  as  we  said  In  a 
former  opinion,  is  Intended  to  be  a  compre- 
hensive scheme  for  the  selection  of  candi- 
dates to  go  upon  the  general  election  ballot, 
and  It  is  a  familiar  rule  of  construction  that 
where  one  part  of  an  act  is  ambiguous  or 
uncertain,  it  the  Legislature  has  put  a  con- 
struction upon  some  analogous  part  of  the 
act,  the  court  will  follow  the  legislative  in- 
terpretation, to  the  end  that,  if  confusion  is 
to  be  prevented  In  the  one  case,  it  ought  to 
be  prevented  in  the  other  by  the  same  meth- 
od that  has  been  suggested  by  the  Legisla- 
ture. 
In  paragraph  4827,  It  is  provided: 
"Tn  the  event  that  there  are  more  than  one 
position  of  the  same  kind  to  be  filled  and  more 
candidates  of  any  political  party  receive  majori- 
ties of  the  votes  of  such  party  cast  at  such 
election  than  there  are  positions  to  be  filled, 
then  in  that  event  the  number  of  candidates 
equal  to  the  number  of  positions  to  be  filled  re- 
ceiving the  highest  number  of  votes  shall  be  the 
nominees  of  such  political  party  for  such  posi- 
tions." 

True  It  Is  that  this  section  refers  to  candi- 
dates of  political  parties,  but  under  the 
rules  of  construction  that  I  have  suggested, 
we  may  adopt  it  as  a  guide  reflecting  the 
will  of  the  Legislature  And  now,  in  this 
case,  granting,  for  the  sake  of  argument  on- 
ly, that  the  relator  did  receive  a  majority  of 
all  the  votes  cast  (which  does  not  appear 
upon  the  face  of  the  returns),  it  leaves  a 
greater  number  of  candidates  than  there  are 
positions  to  be  filled,  and  the  words  "the 
one  having  a  majority"  of  all  the  votes  cast 
must  be  construed  as  the  one  having  the 
greater  number  of  votes  cast,  ror  It  is  obvious 
that,  as  between  majority  candidates,  plural- 
ities must  prevail.  Otherwise,  the  intent  of 
the  statute  would  be  entirely  overcome. 

Another  reason  for  saying  that  this  provl- 
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Blon  hag  application  to  Judges  of  the  Supreme 

and  superior  courts  is  that  it  could  have  no 
application  to  any  other  condition.  Leglsla- 
tire  positions  are  the  only  positions  outside 
of  the  oflSce  of  Judges  of  the  Supreme  and 
superior  courts  where  there  is  more  than 
one  position  of  the  same  kind  to  be  filled, 
and,  as  to  the  leglslatire  positions,  it  is 
elsewhere  provided  that  the  persons  receiving 
a  plurality  of  the  votes  are  the  candidates 
for  the  positions,  and  the  only  candidates 
for  the  positions,  regardless  of  whether  they 
received  a  majority  of  the  votes  or  not. 
Hence  this  provision,  in  reality,  can  apply 
only  to  the  nonpartisan  offices  of  Judges  at 
the  Supreme  and  superior  courts. 

The  relator  is  not  entitled  to  have  bis 
name  upon  the  ballot,  and  the  wilt  is  prop- 
erly denied. 


PARKER,  Co.  Atty.,  v.  MORGAN,  Dist  Judge. 
(No.  2935.) 

(Supreme  Oourt  of  Utah.    Sept  19,  1916.) 

1.  DisTBior  AND  Prosecdtino  Attobnbts  ©=» 

2(6)— REKOVAI/— GKOUNDS— "COLLBCTIOHT     OF 

Iu:>BOAi,  Fees." 
It  is  not  a  collection  of  illegal  fees,  within 
Comp.  Laws  1907,  S  4580,  providing  for  remov- 
al of  officers  for  such  offense,  for  the  county  at- 
torney to  charge  more  for  stenographic  work 
than  be  pays  his  stenographer,  the  statute  cover- 
ing only  fees  in  excess  of  those  fixed  by  law  for 
certain  services. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  H  6,  7;  Dec. 
Dig.  «=>2(5). 

For  other  definitions,  see  Words  and  Phrases, 
First    and    Second    Series,    Illegal    Fee.] 

2.  Pbouibition  «=33{6)— Rioht  to  Maintain 
— Otheb  Bemkdt. 

Where  an  accnsation  against  the  county 
attorney  charged  acts  not  prohibited  by  (jomp. 
Laws  1907,  {  4679,  under  which  it  was  brought, 
and  the  court  therefore  had  no  jurisdiction,  the 
officer's  remedy  under  section  4677  by  appeal 
was  inadequate,  bo  that  he  could  maintain  pro- 
hibitlon  to  prevent  removal  under  such  accusa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  {{  5-8;    Dea  Dig.  <S=>3(6).] 

Prohibition  by  George  P.  Parker,  County 
Attorney  of  Utah  County,  against  A.  B.  Mor- 
gan, Judge  of  the  Fourth  Judicial  District 
Application  for  peremptory  writ  granted. 

Cheney,  Jensen  &  Holman,  of  Salt  Lake 
City,  for  plaintifl.  J.  W.  N.  Whitecotton  and 
Grant  C.  Bagi^,  both  of  Provo,  for  respond- 
ent 

FRICE,  J.  This  Is  an  original  appliesi- 
tion  to  this  court  for  a  writ  of  prohibition  to 
prohibit  Hon.  A.  B.  Morgan,  who  is  judge  of 
the  district  court  of  Utah  county,  from  pro- 
ceeding in  a  certain  action  wher^  the  plain- 
tiff, as  county  attorney  of  such  county,  is  ac- 
cused of  having  "willfully,  knowingly,  and 
corruptly"  collected  illegal  fees  from  said 
Utah  county  in  the  sum  of  $22.65.  There  are 
various  charges  for  different  amounts,  but 


fhey  all  arise  In  the  saote  way,  and  bence 
tt  Is  not  necessary  to  do  more  tlian  to  refer 
to  said  charge  of  ^.66. 

The  facts  constitnting  the  alleged  offense, 
briefly  stated,  arise  as  follows:  Tbe  plain- 
tifl In  this  and  tlie  defendant  In  the  proceed- 
ing which  is  sonj^t  to  be  prolilbited  by 
this  writ  is  county  attorney  of  Utah  coon^ 
ty;  his  salary  as  county  attorney.  It  Is  al- 
leged, "is  fixed  by  law  and  an  ordinancs 
of  said  county"  at  the  sum  of  $1,425  p^' 
annum  paid  in  monthly  installments.  In 
addition  to  said  salary  it  is  also  alleged 
said  county  has  paid,  and  "nndertakes  to 
pay,"  plaintifl  as  county  attorney  for  tbe 
services  of  keeping  a  clerk  or  stenogra- 
pher In  bis  ofllce;  tluit  the  plaintifl  pre- 
sented a  claim  against  said  Utah  oonnty  for 
clerk  hire  or  stenographer's  services  for  a 
sum  which  was  $22.66  in  excess  of  what  be 
actually  paid  to  said  stenographer;  that  be 
appropriated  said  $22.65  to  his  own  nse  and 
benefit,  which,  it  is  alleged,  is  contrary  to  the 
provisions  of  Comp.  Laws  1907,  {  4580.  wtildi. 
so  far  as  material  here,  reads  as  follows: 

"When  an  accusation  in  writing,  verified  by 
the  oath  of  any  taxpayer,  shall  be  presented  to 
a  district  court,  alleKlng  that  any  officer  witbia 
the  jurisdiction  of  the  court  has  been  gail^  of 
knowingly,  willfully,  and  corruptly  charring  and 
collecting  illegal  fees  for  service  rendered  •  •  • 
in  bis  office  *  •  •  the  court  must  cite  tiw 
par^  diarged  to  appear  before  the  court." 

A  hearing  Is  then  provided  for,  and  the 
section  then  concludes: 

"And  if,  on  such  hearing.  It  shall  appear  by 
the  verdict  of  the  Jury  that  the  charge  is  sus- 
tained, the  court  must  enter  a  judgment  that  the 
party  accused  be  deprived  of  his  office,  and  taxed 
with  such  costs  as  are  allowed  in  dvil  < 


There  are  other  sections  which  have  a 
bearing  upon  the  question  presented  here, 
one  of  which  Is  section  4579.  In  tluit  section 
it  Is,  In  sul>stance,  provided  that  in  case  the 
county  attorney  is  accused,  the  accusation 
against  him  must  be  made  by  a  grand.  Jury 
or  by  the  Attorney  General. 

It  is  contended  by  the  plaintifl  that  In  case 
the  county  attorney  Is  accused,  the  remedy 
provided  for  by  section  4579,  supra.  Is  ex- 
clusive and  therefore  tbe  district  court  of 
Utah  county  is  without  Jurisdiction  to  pro- 
ceed under  section  4580,  supra.  We  have  had 
occasion  to  consider  and  determine  tbe  ques- 
tion in  a  very  recent  case,  namely  Carbon 
County  V.  Hamilton  et  al.,  160  Pac.  766.  Wo 
there  stated  the  history  of  the  several  sec- 
tions now  under  consideration,  and,  follow- 
ing the  Supreme  CJourt  of  CJalifomia,  held 
that  the  remedies  provided  for  in  section 
4579  and  in  section  45S0  for  the  removal  of 
certain  county  officers,  including  the  county 
attorney,  were  cumulative.  We  further  held 
that  under  our  statute  a  ta:q>ayer  may  in- 
augurate and  prosecute  such  a  proceeding 
independently,  or  that  under  Ciomp.  Laws 
1907,  §  511,  subd.  3,  a  proceeding  to  remove 
such  an  officer  may  be  instituted  and  pros- 
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ecnted  under  tbe  dtrectton  of  the  county  com- 
mlsslonen.  It  is  not  necessary  to  add  any- 
tiling  to  wbat  we  there  stated  npon  this 
point. 

[1]  PlalutlfTs  connael,  however,  farther 
contend  that,  conceding  that  the  remedies  un- 
der sectl(»ia  4579  and  4680  are  cnmnlatlTe, 
yet  the  district  court  of  Utah  county  Is  wlth- 
ont  Jurisdiction  for  the  reason  that  the  plain- 
tiff has  not  yi(Hated  any  provision  of  section 
4680.  In  that  connection  counsel  contend 
that,  although  It  be  further  conceded  that  the 
$22.65,  which  it  Is  aUeged  plaintiff  received 
from  Utah  comity  for  stenographer's  servic- 
es was  in  fact  in  excess  of  the  salary  he  was 
entitled  to,  yet  that  the  rec^pt  and  appro- 
priation thereof  by  plaintiff  does  not  con- 
stitute the  offense  of  "diarglng  and  collect- 
ing illegal  fees  for  services  rendered  or  to 
be  rendered  in  his  office,"  which  is  denounced 
In  section  4580.  Counsel,  In  the  course  of 
their  argument.  In  referring  to  the  accosa- 
tlon  filed  against  tbe  pUdntlfl,  say: 

"The  facts  pleaded  in  the  information  merely 
show,  if  anything,  the  presentment  of  a  false- 
and  fraudulent  claim,  and  not  the  collection  of 
illeirni  fees  within  the  purview  of  said  section." 
Section  4580. 

The  statute.  In  express  terms,  Is  limited 
to  the  collection  of  Illegal  fees,  that  is,  fees 
not  allowed  by  law  "for  services  rendered 
or  to  be  rendered  in  his  ofBce."  This,  mani- 
festly, was  not  Intended  to  cover  every  un- 
authorized claim  that  may  be  presented  by  a 
county  official  against  the  county,  but  It  cov- 
ers only,  as  expressed  in  the  statute,  illegal 
fees;  that  is,  fees  that  are  in  excess  of  those 
fixed  by  law  for  official  services  rendered  by 
tbe  county  attorney.  For  example.  Let  it  be 
assumed  that  tbe  county  attorney  Is,  by  law, 
permitted  to  charge  60  cents  or  ?1  to  prepare 
a  certain  official  document,  but  he  has  "know- 
ingly, willfully,  and  corruptly"  charged  76 
cents  or  ^1.25  for  his  services,  then  he  has 
violated  the  provisions  of  sectlcm  4580,  and, 
if  Judicially  established,  the  court  must  re- 
move him  from  his  office.  If,  however,  he 
employs  a  clerk  or  stenographer  and  pays 
blm  $50  per  month  for  his  services,  but  files 
a  claim  against  the  county  for  $60  per  month, 
which  Is  allowed  and  paid  by  the  county,  he, 
at  most,  has  filed  an  excessive  claim  against 
tbe  county.  While  It  may  be  that  the  county 
attorney  is  not  legally  entitled  to  anything 
In  excess  of  what  he  actually  pays  his  ste- 
nographer, It  may  also  be  that  the  serv- 
ices rendered  by  the  stenographer  to  the 
county  are  worth  the  $60  claimed  by  the 
county  attorney.  But,  be  that  as  it  may, 
it  is  sufiicient  for  the  present  to  determine 
that  such  a  daim  does  not  constitute  the 
offense  described  in  section  4580.  In  this 
connection  it  should  also  be  kept  in  mind 
that  the  effect  of  the  statute  is  penal,  and 
may  be  more  or  less  drastic  upon  the  re- 
moved county  officer.  In  view  of  that  fact 
courts  should  not  Include  within  it  acts  which 


are  not  expressed  or  (dearly  implied.    In  the 

course  of  the  opinion  in  Law  v.  Smith,  84 
Utah,  394,  98  Pac.  300,  we  had  occasion  to 
point  out  that  not  all  excessive  claims  filed 
by  a  county  officer  against  the  county  come 
within  the  provisions  of  section  4580.  We 
are  of  the  opinion  that  tbe  charge  against 
the  plaintiff  comes  within  the  rule  laid  down 
in  that  case,  and  hence  does  not  come  within 
the  provisions  of  the  sections  last  referred  to. 
The  Supreme  Court  of  Idaho,  in  which  state 
a  similar  statute  Is  in  force,  has  followed  the 
rule  laid  down  by  us  in  Law  v.  Smith,  supra. 
In  the  cases  of  Coleman  v..  Wbnamaker,  27 
Idaho,  842,  149  Faa  292,  and  McRoberts  v. 
Hoar,  28  Idaho,  163, 162  Pac.  1046. 

[2]  It  is,  however,  further  contended  that 
this  application  must  fall  If  for  no  other  rea- 
son than  that  the  plaintiff  has  a  speedy  and 
adequate  remedy  at  law.  The  statute  (Comp. 
Laws  1907,  {  4578)  provides  that  in  case  an 
officer  is  removed  from  office  by  the  district 
court  he  may  appeal  to  this  court,  but  in 
taking  the  appeal  the  Judgment  of  removal 
remains  In  full  force  and  effect  until  revers- 
ed by  this  court  The  officer  thus  stands  re- 
moved from  his  office,  although  the  proceed- 
ing against  him  may,  by  this  court,  be  held 
wholly  without  force  or  effect,  that  is,  this 
court  may  finally  hold  that  the  district  court 
had  no  Jurisdiction  to  proceed  against  him. 
One  of  tbe  grounds  upon  whldi  this  applica- 
tion is  based  is  that  the  acts  alleged  in  the 
accusation  filed  against  the  plaintiff  do  not 
come  within  section  4580,  upon  which  the 
accusation  is  based,  and  that  for  that  reason 
the  district  oonrt  Is  without  Jurfsdlctimi  to 
proceed,  and  we  so  hold.  In  view  of  that 
fact  the  plaintiff  might  thus  be  removed 
from  office  by  the  district  court  upon  an  ac- 
cusation which  has  no  foundation  In  law. 
That  court  would  thus  have  no  Jurisdiction 
to  proceed.  An  appeal  wonld  therefore  not 
be  an  adequate  remedy.  In  8  Suth.  Code 
PL  Pr.  ft  F.  I  7121,  the  author  says: 

"  *  *  *  But  appeal  is  not  an  adequate  rem- 
edy where  change  of  venue  has  been  granted 
from  that  court,  or  the  court  has  no  jurisdiction, 
and  costs  for  transportin;;  witnesses  are  not  re- 
coverable, or  where  an  attachment  is  wrongfully 
continued  pending  an  appeal,  or  a  public  officer 
is  removed  from  office  pending  an  appeal  as  to 
his  malfeasance." 

It  follows  that  a  peremptory  writ  as  pray- 
ed for  should  therefore  be  Issued.  Such  is 
the  order. 

STRAUP,  a  J.,  and  McCARTT,  J.,  concur. 


CARBON  COUNTY  v.  HAJHLTON  et  aL 

(No.  2937.) 
(Supreme  Court  of  Utah.     Oct  16,  1916.) 

1.  Counties  $=»48— Powbbs  of  CoumsaiON- 

EBS— Removai,  of  OincEBa. 

L'nder  Comp.  Laws  1907,  i  511,   subd.  3, 

authorizing     county     commissioners     to     direct 

prosecutions  for  officers'  delinquencies,  and  sec- 
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tion  4680  as  to  aecns&tions  againit  officers  b7 
the  grand  jury,  or  by  taxpayers,  the  county  com- 
missioners, having  power  to  prosecute  for  de- 
linquencies, also  have  power  to  direct  prose- 
cutiCMis  by  individuals. 

[Ed.  Note.— For  other  cases,  see  Counties,  Dee. 
Dig.  «=>48.] 

2.  Counties  <8=>4S— Fowebs  or  Goiaassioif- 

EBS— EXFENDITUBIS — RECOVEBT. 

Bven  if  county  commissioners  proceeded  ir- 
regularly by  directing  an  individual  to  prose- 
cute the  sheriff  and  county  attorney  for  alleged 
delinquencies,  the  irregularity,  if  any,  should 
have  .been  raised  in  that  proceeding,  and  not  in 
suit  by  the  county  to  recover  moneys  alleged  to 
have  been  expended  illegally  therein. 

[Ed.  Note.— Fer  other  cases,  see  Coonties, 
Dec  Dig.  «=>48.] 

3.  Counties  <S=a<54— Powkbs  or  ComassiOR- 
EBS— RsifOTAL  or  OmOEBS. 

In  such  case,  the  irregularity,  if  any,  would 
not,  standing  alone,  make  the  order  of  prose- 
cution void  and  without  legal  effect. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  S|  71,  72;    Dec.  Dig.  <$s»64.] 

4.  Counties  «=>S&— Powers  or  Oomxibsiok- 
EBS— BxPEN  DrrUBES— Recovebt. 

Since  Comp.  Laws  1907,  {  Sll,  snbd.  S,  au- 
thorizes county  commissioners  to  direct  prosecu- 
tions of  officers  for  delinquencies,  the  mere  fact 
that  the  county  is  not  nominally  or  pecuniarily 
interested  in  ouster  suit  by  an  individual,  direct- 
ed by  the  commissioners,  does  not  make  the  act 
of  the  commissioners  void  or  warrant  recovery 
from  them  of  sums  expended  in  such  suit 

[Ed.    Note. — For   other   cases,    see    Counties, 
Cent  Dig.  gS  83,  84;  Dec.  Dig.  «=>B9.] 
6.  Counties  <=»47— Fowebs  or  Coiaiission- 

BBS. 

County  commissioners  can  exercise  only  such 
powers  as  are  conferred  upon  them  expressly  or 
by  necessary  implication  of  statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  66;   Dec.  Dig.  «=»47.] 

Appeal  from  District  Court,  Carbon  Goon- 
ty ;  A.  H.  Christenson,  Judge. 

Action  by  Carbon  County  against  William 
X.  Hamilton  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded,  with  directions. 

C.  S.  Price,  of  Price,  and  Allen  T.  Sanford, 
of  iSalt  Lake  City,  for  appellants.  Thomas 
Fonts,  of  Price,  for  respondent 

FRICE,  J.  Carbon  county,  in  its  corporate 
capacity,  instituted  this  action  against  the 
defendants  B.  Randolph,  Wm.  T.  Hamilton, 
and  Joseph  R.  Sharp  as  the  county  commis- 
sioners of  said  county.  The  other  parties 
were  made  defendants  as  bondsmen  of  said 
'Commissioners.  The  action  was  commenced 
to  recover  from  said  defendants  certain 
moneys  which,  It  is  alleged,  said  commis- 
sioners disbursed  and  ezi)ended  without  au- 
thority of  law.  Three  actions  were  commenc- 
ed, but  were  consolidated  in  the  district  court 
and  thereafter  proceeded  as  one  action,  and 
we  shall  so  treat  them.  The  defendants  an- 
swered the  complaint  and  as  a  defense  to  the 
action  in  substance  averred  that  during  the 
years  1912, 1913.  and  1914,  one  C.  C.  McWhin- 
ney  was  the  county  attorney  of  said  Carbon 
county,    and   that   during   said    years   one 


Thomas  F.  Kelter  wa«  file  coonty  sheriff: 
that  said  county  attorney  and  said  sheriff 
had  wiUfully  failed,  neglected,  and  refosed 
to  prosecute  certain  gamblers  and  to  tap- 
press  gambling  which  was  carried  on  and 
conducted  openly  and  notorioosly  In  said 
county  by  certain  gamblers  and  otbeis,  and 
which  was  permitted  by  said  connty  attorney 
and  said  sheriff,  althou^  dey  bad  offlrially 
been  requested  by  said  county  commissioner* 
to  institute  and  prosecute  proper  proceedings 
against  said  gamblers  and  to  suppress  said 
gambling;  that  said  commissioners  Iiad  ap- 
plied to  the  Attorney  General  of  the  state  of 
Utah  for  aid,  advice,  and  assistance  in  the 
premises,  but  bad  received  none;  tliat  for 
the  reason  that  said  county  attorney  and 
said  sheriff  had  knowingly  and  wlUfull; 
failed,  neglected,  and  refused  to  discharge 
their  official  duties  as  aforesaid,  said  coonty 
commissioners  ordered  'and  directed  one 
George  N.  Hill  to  institute  proceedings  in 
his  name  against  both  the  said  county  atto^ 
ney  and  against  said  sheriff  to  remove  them 
from  their  reBi)ectlve  offices;  that  said  coun- 
ty attorney  was  necessarily  disqnaUfled  to  act 
in  said  actions,  and  for  that  reason  said  coun- 
ty commissioners,  on  behalf  of  said  Carbon 
county,  employed  certain  attorneys  to  prose- 
cnte  the  actions  commenced  by  said  HIU 
against  said  county  attorney  and  said  sheriff; 
that  said  commissionen,  in  the  name  of  said 
county,  agreed  to  pay,  and  did  pay,  to  the 
attorneys  employed  by  them,  for  the  pur- 
poses aforesaid,  certain  moneys  belonging  to 
said  county  for  attorney's  fees  and  for  ex- 
penses, etc.;  that  the  moneys  so  expended 
and  disbursed,  as  aforesaid,  were  necessarily 
expended  and  disbursed  for  the  purpose 
aforesaid,  and  the  amount  sought  to  be  re- 
covered in  this  action  is  the  amount  so  paid, 
expended,  and  disbursed,  as  aforesaid.  Cai^ 
bon  county  filed  a  general  demurrer  to  the 
answer  and  the  district  court  sustained  the 
demurrer  and  entered  Judgment  against  the 
defendants  for  the  several  amounts  stated  in 
the  complaint.    The  defendants  appeal. 

It  is  insisted  that  the  district  court  erred 
in  sustaining  the  demurrer  to  the  answer 
and  in  entering  Judgment  against  them  for 
the  moneys  expended  and  disbursed  by  the 
county  commissioners  as  aforesaid.  It  will 
be  observed  that  the  county,  by  its  demurrer, 
admits  the  facts  stated  in  the  answer  re- 
garding the  willfnl  neglect  and  misconduct 
of  the  county  attorney  and  county  sheriff. 
The  present  theory  of  the  county  is  outlined 
in  its  brief  in  the  following  words: 

"It  is  true  that  the  county  attorney  was  de- 
fendant in  one  case,  and  that  the  county  sheriff 
was  the  defendant  in  the  other  case,  and  it  is 
probably  true  that  the  county  attorney  and  the 
county  sheriff  were  in  collusiMi,  so  that  the  coun- 
ty attorney  would  have  been  disqualified  to  con- 
duct these  suits;  but  these  facts  will  not  ex- 
cuse the  county  commissioners  for  paying  out 
county  money  to  aid  a  private  person  in  con- 
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dtictinK  dvQ  soito  to  -wUeh  the  cotmty  was  not 
a  party." 

In  other  words,  the  county  now  takes  the 
position  that,  altirangh  the  connty  attorney 
and  the  county  dieilfl'not  only  wllUnUy  and 
knowingly  refused  to  prosecute  the  gamblers 
and  to  Buppreaa  gambling  In  Carbon  county, 
and  that  they  both  wlUfully  disregarded  the 
order  of  the  county  commissioners  to  per- 
form their  official  duties  In  that  regard,  yet 
proceedings  Instituted  at  the  request  and  up- 
on the  direction  of  the  county  commissioners 
by  said  Hill  to  remove  said  county  attorney 
and  said  sheriff  from  o£Boe  were  merely  pri- 
vate proceedings  In  which  the  county  bad  no 
interest  whatever,  and  therefore  the  moneys 
expended  and  disbursed  for  the  purposes  be- 
fore stated  by  the  commiseionerB  were  dis- 
bursed without  authority  of  law,  and  there- 
fore the  Judgment  Ip  right  and  should  pre- 
vail. Upon  the  other  hand,  the  county  com- 
missioners contend  that  under  the  different 
statutes  of  this  state,  when  considered  to- 
gether, it  was  their  duty  to  prosecute  delln- 
qaent  ottidals,  and  the  fact  that  the  prosecu- 
tioDs  were  commenced  In  the  name  of  Hill 
Is  not  controlling.  One  of  sucH  statutes  re- 
lied on  by  the  county  commissioners,  among 
otber  things,  prescribes  the  general  powers 
and  duties  of  the  county  conmiissioners  of 
the  several  counties  of  thia  state  as  follows: 

**To  supervise  the  ofBcial  condact  of  all  county 
officers  and  officers  of  all  precincts,  districts 
and  other  anbdivisions  of  the  county  (except  mu- 
nicipal corporations);  see  that  they  faithfully 
perform  their  duties;  direct  prosecutions  for 
deUnqnencies;  and,  when  necessary,  require 
them  to  renew  their  official  bonds,  make  reports, 
and  present  their  books  and  accounts  for  inspec- 
tion/'   Comp.  I<aws  1907,  i  611,  subd.  8. 

We  have  a  further  statute  (Comp.  I«ws 
1907,  I  4580)  which,  so  far  as  material  here, 
reads: 

"When  an  accusation  in  writing,  verified  by 
the  oalli  of  any  taxpayer,  shall  be  presented  to 
a  district  court,  alleging  that  any  officer  within 
the  jurisdiction  of  the  court  has  •  •  •  know- 
ingly, willfully,  and  corruptly  refused  or  neglect- 
ed to  periorm  the  official  duties  pertaining  to  his 
office,  the  court  must  cite  the  party  duurged  to 
appear  before  the  court." 

The  statute  then  provides  for  a  hearing, 
and  concludes  thus: 

"And  if,  on  sudi  hearing,  it  shall  apitear  by 
the  verdict  of  the  Jury  that  the  charge  is  sus- 
tained, the  court  must  enter  a  judgment  that 
the  party  accused  be  deprived  of  bis  office,  and 
taxed  with  such  costs  as  are  allowed  in  dvil 
cases." 

Other  provisions  are  contained  In  several 
other  sections  of  the  statute.  In  section  4666 
It  is  provided  that  either  the  grand  Jury  or 
county  attorney  may  present  accusations 
against  "any  district,  county,  precinct,  mu- 
nicipal, or  school  district  officer,  or  officer  of 
any  board  of  education,  for  any  high  crime, 
misdemeanor,  or  malfeasance  in  office."  In 
section  4579  it  Is  provided  that,  in  case  the 
county  attorney  is  charged,  the  accusation 
must  be  made  by  the  grand  jury  or  by  the  At- 
torney General  ot  the  state,  and  that  the 


Judge  of  the  district  court  must  "appoint 
some  one  to  act  as  prosecuting  officer  in  the 
matter,  or  place  the  accusation  in  the  hands 
of  the  county  attorney  of  an  adjoining  coun- 
ty and  require  him  to  ooadnct  the  proceed- 
ings." 

[1]  All  of  the  sections  we  have  referred  to, 
except  section  511,  subd.  3,  are  taken  from 
the  Penal  Code  of  Montana.  See  Rev.  Codes 
Mont.  1907,  i!  8991-9006  (Pen.  Code  1895,  §S 
1530  to  1546,  inclusive).  Practically  the  same 
provisions  are  also  found  in  the  California 
Penal  Code  constituting  sections  758  to  772 
of  that  compilation.  Several  of  the  sections 
above  referred  to.  Including  section  4580, 
supra,  have  frequently  been  before  the  Su- 
preme Court  of  California,  as  appears  from 
the  annotator's  notes  to  said  sections,  to 
which  we  refer.  Section  4680,  supra,  was  be- 
fore the  court  in  the  case  of  Coffey  v.  Su- 
perior Court,  147  Cal.  625.  It  was  there  held 
that  the  proceedings  against  an  offending  of- 
ficer "may  be  Inaugurated  by  a  grand  Jury," 
as  provided  in  our  section  4566,  supra,  "or 
by  a  private  individual,"  as  provided  by  our 
section  4580,  supra,  which  is  section  772  of 
the  California  Penal  Code.  In  other  words,  it 
is  there  held  that  prosecutions  may  be  In- 
augurated under  either  section,  and  that  the 
remedies  provided  therein  are  cumulative. 
By  referring  to  the  history  of  the  several 
sections  of  the  Callforla  Penal  Code  it  will 
be  seen  that  section  772,  whidi  corresponds 
to  our  section  4580,  was  originally  passed 
as  an  independent  act  In  1872,  however,  it 
was  added  to  the  other  sections  numbered 
758  to.  771,  inclusive,  as  section  772.  The 
California  Supreme  Court's  construction, 
therefore,  that  the  remedy  provided  in  our 
section  4680  is  cumulative  is  dearly  sound. 
It  should  not  be  assumed  that  In  adopting 
an  addltlcmal  section  upon  the  same  subject 
the  Legislature  did  not  also  Intend  the  ad- 
ditional remedy  provided  in  such  section  as 
being  cumulative.  In  addition  to  the  provi- 
sions contained  in  the  California  and  Mon- 
tana statutes  we  have  the  provisions  found  in 
section  611,  snbd.  8,  to  which  we  have  al- 
ready directed  attention.  It  is  there  provided 
that  the  county  commissioners  of  the  several 
counties  of  this  state  must  see  that  the  sev- 
eral officers  In  that  section  enumerated, 
among  which  are  county  attorneys  and  coun- 
ty sheriffs,  "faithfully  perform  their  duties." 
In  case  the  officers  fall  or  neglect  to  dis- 
charge their  offldal  duties  it  Imposes  the  duty 
upon  the  commissioners  to  "direct  prosecu- 
tions for  dellnquendes."  It  would  thus 
seem  that  the  statute  has  conferred  ample 
authority  upon  the  county  commissioDers  of 
this  state  to  institute  proceedings  against 
and  to  prosecute  any  and  all  officers  mention- 
ed in  section  611,  subd.  3,  in  case  of  official 
delinquency.  It  would  also  seem  that,  l>eing 
given  the  power  to  prosecute,  they  also  have 
the  power  to   direct   prosecutions. 

[2-4]  It  may  be  that  in  directing  Mr.  Hill 
to  institute  proceedings  against  the  alleged 
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diellnqnents  and  to  prosecute  thesia  Oie  eom- 
mlsslonen  proceeded  irregularly.  Socb  li^ 
regularity  was  a  matter,  however,  to  be  rais- 
ed and  ooQsidered  in  that  proceeding.  If, 
however.  It  were  now  conceded  that  the  pro- 
ceedings were  irregular,  even  grossly  so,  yet 
that  fact,  standing  alone,  would  not,  as  the 
county  now  insists,  make  the  act  of  the  coun- 
ty commissioners  in  directing  the  prosecu- 
tions void  and  without  legal  efCect  Neither 
is  the  contention  sound  that  the  action  of  the 
county  commissioners  in  paying  the  money 
for  the  purposes  aforesaid  was  Ulegal  and 
without  authority  of  law  because  the  county 
was  not  a  party  to  and  was  not,  as  a  cor- 
porate entity,  pecuniarily  interested  in  the 
action  or  proceedings  against  the  county  at- 
torney and  the  sberifF.  It  must  not  be  over- 
looked in  this  connection  that  the  statute  au- 
thorizes the  county  commissioners  to  "direct 
prosecutions  for  delinquencies"  generally  and 
not  only  in  cases  where  the  county,  as  a 
corporate  entity,  is  pecuniarily  interested  or 
to  which  it  is  a  party.  While,  as  already 
suggested,  the  commissioners  may  not  have 
proceeded  in  the  most  approved  manner,  and 
may  have  erred,  yet  they  nevertheless  did  not 
act  or  proceed  without  anthority  of  law,  and 
hence,  as  pointed  out  in  Salt  Lake  County  v. 
CUnton,  39  Utah,  462,  116  Pac.  1075,  money 
disbursed  by  them,  althongh  paid  irregularly 
or  erroneously,  cannot  be  recovered  in  an  ac- 
tion Instituted  against  them  for  that  pur- 
pose. 

[1]  It  Is  quite  true,  as  contended  by  the 
county,  that  the  doctrine  that  county  commis- 
'  sloners  can  ezerdse  such  powers  only  ^s  are 
expressly  or  by  necessary  Implication  con- 
ferred upon  them  by  the  statute  is  elemen- 
tary. The  duty  to  require  all  county  officers 
to  "faithfully  perform  their  duties"  and  to 
"direct  prosecutions  for  delinquencies"  is  ex- 
pressly imposed  upon  the  commissioners.  The 
duty  being  imposed,  the  power  to  discharge 
such  duty  and  to  make  it  effective  is  there- 
fore necessarily  implied.  The  statute  does 
not,  as  the  county  contends,  limit  the  com- 
missioners to  actions  only  in  which  the  coun- 
ty Is  peconlariiy  Interested  and  to  which  it  is 
a  party.  The  statute  having  imposed  no  snch 
limitation,  the  courts  are  not  authorised  to 
impose  one.  Moreover,  as  pointed  out  by  the 
Supreme  Court  of  California  in  Coffey  v.  Su- 
perior Court,  supra,  the  several  statutes  pro- 
vide for  cumulative  remedies  against  delin- 
quent officers.  Why  then  may  not  the  county 
commissioners,  upon  whom  is  cast  the  special 
duty  to  see  that  the  laws  are  enforced  in  the 
county  and  to  prosecute  delinquent  officers 
who  tall  or  neglect  to  perform  their  official 
duties  in  that  regard,  either  inaugurate  or 
direct  prosecutions  and  defray  the  expenses 
necessarily  incurred  out  of  available  county 
funds?  And  in  case  the  county  attorney  is 
the  accused  party,  or  is  otherwise  disquali- 
fied, why  may  not  such  commissioners  employ 
other  counsel  and  allow  them  reasonable  com- 


pensation for  their  senrlcesf  If  tbey  may 
not  do  that,  then  they  cannot  discharge  the 
duties  imposed  on  them  by  the  statute. 
Again,  why  say  that  ttas  oammlaatoners  can- 
not employ  couna^  except  in  cases  to  whidi 
the  county  is  a  party  or  in  whlcb  it  lias  a  di- 
rect pecuniary  interest?  Are  not  the  taxpay- 
ers interested  in  having  the  laws  enforced! 
Is  it  not  to  their  Interest  to  have  the  oflicen 
discharge  their  official  duties?  Is  it  not  a 
notorious  fact,  universally  acknowledged, 
ttiat  the  real  weakness  of  popular  local  gov- 
ernment lies  in  the  lax  ooforoement  of  the 
laws  relating  to  what  are  known  aa  police 
powers  by  the  local  officers  whose  duty  it  is 
to  enforce  them?  Is  it  not  a  matter  of  gen- 
eral knowledge  that  public  officers,  upon 
whom  the  taxi^yers  rely  for  protection,  too 
often  shut  their  eyes  to  the  offenses  commit- 
ted by  gamblers,  conHdmoe  men,  prostitntes, 
and  like  offenders?  Where  sndi  cmiditioas 
prevail,  and  every  one  knows  that  they  da 
now  and  then  prevail,  of  what  use  are  onr 
penal  laws?  Under  our  form  and  constnie- 
tion  of  government  all  communities  must  rely 
upon  the  honesty  and  integrity  of  tbeir  of- 
ficers. If  they  refuse  to  arrest  and  prosecute 
C^amblerB,  government  becomes  a  mere  farce. 
As  pointed  out  by  the  Supreme  Court  of  Cali- 
fornia the  Leglslatnre  had  the  power,  and 
by  the  enactment  of  the  several  statutes  has 
provided  cumulative  remedies  by  which  of- 
ficers who  knowingly  and  willfully  fall  and 
neglect  to  perform  their  official  duties  may 
be,  expeditiously  and  without  great  expense, 
removed  from  office.  Removal  from  office  is 
the  only  penalty  that  such  statutes  Impose. 
So  far  as  the  pleadings  show  the  count7  com- 
misslonera,  in  good  faith,  attempted  to  dis- 
charge their  legal  duty  as  they  understood 
the  law.  They  should  be  commended  rather 
than  penalized  for  that  so  long  as  tbere  is 
any  law  justifying  their  acts  and  conduct, 
although  tbey  may  have  acted  irregularly 
and  erroneously. 

It  is  not  necessary  to  ref  w  to  the  numerous 
cases  cited  by  counseL  Neither  side  has 
found  a  case  precisely  in  point,  and  we  have 
found  n6ne.  No  case  has,  however,  been  dted 
— and  we  have  found  none — ^in  whldi  a  doc- 
trine CMitrary  to  the  one  we  have  invoked 
and  followed  has  been  announced.  Nor  have 
we  found  any  statute  in  which  the  duty  to 
prosecute  delinquent  officers  is  imposed  upon 
the  county  oommisslaners  in  terms  and  aa 
broad  as  It  Is  in  oar  own  statntek  Our  con- 
clusion, therefore,  is  prindpaUy  baaed  upon 
the  provisions  contained  in  onr  statute. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  to  the  district  court  of  Carbon 
county,  with  directions  to  grant  a  new  trial 
and  to  proceed  with  the  case  in  accordance 
with  the  views  herdn  expressed.  Appellants 
to  recover  costs. 

STRAUF,  O,  J.,  and  McCABTT,  J.,  concuz. 
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OBOSTBIT  T.  UIULER.    (No.  2007.) 
(Snpreme  Coort  of  Utah.    Oct  16,  1916.) 

1.  Appeal  and  Ebror  «=3«27(2),  639(1),  773(3) 
— dismibsai/— noncompuanc*  with  ruleb. 

Though  Supreme  Court  rule*  6,  10  (97  Pac. 
viii),  as  to  contents  of  abstract  and  time  of 
filing  it  and  serving  brief,  be  not  complied  with, 
Jet  no  prejudice  resulting,  and  there  be  no  de- 
lay in  the  hearing,  appeal  will  not  be  dismissed. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2744-2747, 2749,  2829.  8104, 
3106,3126;  Dec.  Dig.  <8=>627(2),  039(1),  773(8).] 

2.  Appeal  asd  Bbbob  €=»1001(iy— BifvoDW  of 

FiRDINOB. 

The  jury'a  flndinga  will  not  be  disturbed  so 
long  as  there  ia  some  substantial  evidence  in  sup- 
port thereof. 

[Bd.  Note.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3928-3938 ;  Dec.  Dig.  «=> 
1001(i).] 

8.  Afpsai.  and  Bbbob  «=3639(1)— Bkoobd. 

The  court  may  refuse  to  search  for_  ques- 
tions, answers,  and  rulings,  they  not  being  in 
the  abstract,  and  neither  it  nor  the  brief  stat- 
ing where  they  can  be  fouiid. 

[Ed.  Note.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2829;  Dec.  Dig.  «=>639(1).] 

Appeal  from  District  Court,  Utab  Connty; 
A.  B.  Morgan,  Judge. 

Action  by  Frank  Grostelt  against  Peter 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Oustln,  Gillette  &  Brayton,  of  Salt  lAke 
City,  for  appellant  George  M.  SnlUvan,  of 
Salt  Lake  City,  for  respondent 


FBICE,  3.  The  plaintiff  brought  tbia  ac- 
tion to  recorer  damages  for  pergonal  in- 
juries whidi  be  aUeged  be  suffered  through 
the  negligenoe  of  tbe  defendant  The  plain- 
tiff recovered  judgment  In  the  diatrlct  court 
of  Utah  county,  and  the  defendant  appeals. 

[1]  Plaintiffs  counsel  has  interposed  a  mo- 
tion to  dismiss  the  appeal  upon  the  grounds: 
(1)  That  tbe  defendant  "telled  to  file  his  ab- 
stract within  tbe  IS  days  after  tbe  filing  of 
the  transcript,  as  required  by  rule  No.  6  of 
this  conrt  (97  Pac.  iriii)";  (2)  that  the  ab- 
stract bled  does  not  comply  with  said  rule 
6;  and  (8)  that  the  defendant  failed  to 
serve  his  printed  brief  within  the  time  re- 
quired by  rule  10  of  this  court  (97  Pac.  Till). 
Counsel  for  plaintiff  In  bis  brief  insists,  and 
In  his  oral  argument  also  vigorously  contend- 
ed, that  we  should  enforce  tbe  foregoing  rules 
and  dismiss  this  appeal.  Unless  we  do  so, 
lie  contends,  tbe  rules  of  this  court  will  be 
practically  nulllfled  and  set  aside  without 
any  reason  therefor.  Counsel,  In  our  judg- 
naent,  falls  to  grasp  tbe  real  purpose  and 
effect  of  tbe  rules.  Those  rules  are  merely 
directory  and  have  been  adopted  for  tbe  con- 
venience of  tbe  court  and  counsel,  to  prevent 


unnecessary  delays,  and  to  promote  the  ad- 
ministration of  justice  in  this  court.  Tbe 
rules,  therefore,  are  Intended  merely  as 
a  means  to  an  end,  and,  as  snch,  are  the 
servants  and  not  the  masters  of  this  conrt. 
While  it  Is  true  that  defendant's  counsel  have 
failed  to  file  tbelr  printed  abstract,  and  have 
also  failed  to  serve  their  brief  within  the  . 
time  required  by  the  rules  referred  to  by 
counsel,  and  without  obtaining  an  extension 
of  time  for  doing  so,  yet  the  case  was  heard 
<m  the  precise  day  on  which  it  wonld  have 
been  beard  if  the  rules  had  been  strictly  fol- 
lowed In  every  particular.  It  is  also  true 
tbat  the  abstract  in  some  material  parts ' 
does  not  comply  with  rule  10  of  this  court 
When  plaintiff's  counsel  was  asked  at  the 
bearing,  however,  whether  either  he  or  bis 
client  had  been  or  was  prejudiced  by  reason 
of  counsel's  failure  to  observe  the  rules  in 
tlie  partlcnlars  stated  in  the  motion  to  dis- 
miss the  appeal,  he  frankly  conceded  that  no 
prejudice  or  Injustice  whatever  had  resulted, 
and  that  he  Insisted  upon  his  motion  upon  tbe 
sole  ground  tbat  the  roles  of  tUs  court  had 
in  fact  not  been  compiled  with.  To  grant  a 
motion  upon  tbosO  grounds  ml^t,  and  in 
many  cases  of  necessity  wonld,  resnlt  In  a 
denial  of  the  right  of  review  In  this  court 
Injnstioe  might,  therefore,  result  from  the 
strict  and  literal  enforcement  of  tbe  rules 
when  no  one  would  or  could  be  Injured  or 
prejudicially  affected  by  disregarding^  the 
objections  that  tbe  mles  have  not  been  strict- 
ly complied  with.  Whenever  unnecessary  de- 
lay results  from  a  failure  to  comply  with  any 
one  or  more  of  the  rules  of  tbIa  court,  or  if 
the  respondent  In  an  action  is  In  any  way 
injured  or  prejudiced  by  their  nonobservance, 
we  shall  not  hesitate  to  enforce  obedience  to 
our  mles  if  In  doing  so  prejudice  or  injustice 
may  be  prevented.  Where,  however,  a  non- 
compliance with  the  rules  does  not  and  can- 
not harm  any  one  In  bis  legal  rights,  we.  In 
all  cases,  reserve  tbe  right  to  exercise  our 
judgment  and  discretion  in  tbe  matter,  and 
shall  either  enforce  or  refuse  to  enforce  tbe 
rules  as  justice  and  right  may  require.  For 
the  reasons  stated,  the  moUon  to  dismiss  the 
appeal  should  be,  and  it  accordingly  is,  de- 
nied. 

[2]  We  now  proceed  to  a  consideration  of 
the  merits  of  defendant's  appeal.  His  coun- 
sel contend  tbat  tbe  evidence  IS  Insufficient  to 
sustain  the  verdict  of  tbe  jury,  and  that 
for  that  reason  the  judgment  should  be  re- 
versed. The  plaintiff  was  engaged  as  a 
mucker  In  defendant's  metal  mine.  The  plain- 
tiff had  had  no  experience  as  a  metal  miner, 
and  so  informed  the  defendant  at  the  time 
he  was  employed,  and  the  defendant  em- 
ployed him  as  a  mucker  merely.  On  the  day 
of  the  accident  the  plaintiff  assisted  one 
Thornton,  who  was  an  experienced  miner, 
and  also  employed  by  the  defendant,  to  put 


e=9For  other  eoam  m«  same  toplo  and  KBT-NVUEER  In  all  K*r-Number«d  Dlvsts  and  Indaies 

160  P.— 49  r  '  T 

Digitized  by  VjOOQIC 


770 


160  PACIFIC  SEFORTEB 


QI.H. 


In  timbers  or  stulls  at  or  near  the  face  of 
the  tunnel  which  was  being  driven  Into  the 
mountain  to  hold  up  or  support  the-  roof  of 
said  tunnel.  When  Thornton  and  the  plain- 
tiff had  put  some  of  the  timbers  or  stulls  In 
place  the  defendant  arrived  and  informed 
them  that  one  of  the  stuUs  was  too  high  and 
ordered  that  it  be  lowered.  The  defendant 
accordingly  Instructed  Thornton  to  remove 
the  stuU,  and  directed  the  plaintiff  to  take 
out  some  earth  in  the  bottom  of  the  tunnel 
so  as  to  lower  the  stuU  In  question.  While 
plaintiff  was  in  the  act  of  taking  out  the 
.earth  for  the  purpose  aforesaid,  and  while 
he  was  down  upon  his  knees,  some  rocks  and 
earth  fell  upon  him  from  the  roof  of  the 
tunnel,  and  he  sustained  the  injuries  com- 
plained of.  It  is  now  urged  by  defendant's 
counsel  that  the  evidence  Is  insufficient  to 
Justify  the  finding  of  negligence  on  the  part 
of  the  defendant,  and  that  the  plaintiff  as 
matter  of  law  assumed  the  risk.  Without 
pausing  here  to  state  the  evidence  in  detail  or 
to  enlarge  ujwn  the  reasons  which  impel  the 
conclusion  reached,  it  must  suffice  to  say 
that  counsel's  contentions  should  not  prevail. 
The  law,  with  respect  to  the  questions  be- 
fore stated,  was  properly  stated  in  the  court's 
instructions  to  the  Jury,  and,  in  view  of  the 
circumstances  under  which  plaintiff  received 
the  injuries  complained  of,  there  is  at  least 
some  substantial  evidence  in  support  of  the 
finding  of  the  Jury  on  both  questions.  The 
mere  fact  that  ttie  evidence  may  not  be 
strong,  or  may,  in  our  Judgm»it,  be  doubtful, 
Is  not  sufficient  to  authorize  us  to  interfere 
with  the  Jury's  findings  so  long  as  there  is 
some  substantial  evidence  in  support  of  the 
verdict.  This  assignment  must  therefore 
fail. 

[3]  Three  other  assignments  relating  to 
the  rulings  of  the  court  in  admitting  and  ex- 
cluding answers  to  certain  questions  pro- 
pounded to  the  witness  Thornton  are  also 
urged.  The  questions  are  not  even  printed 
in  defendant's  abstract,  nor  is  any  statement 
contained,  either  in  counsel's  brief  or  in  the 
abstract,  with  respect  to  where  the  questions 
and  rulings  are  contained  in  the  bill  of  ex- 
ceptions, if  in  fact  they  are  contained  there- 
in. Under  such  circumstances  counsel  can- 
not complain,  if  we  refuse  to  institute  a 
search  for  the  alleged  questions  and  answers 
and  rulings  of  the  court  The  questions  com- 
plained of  are,  however,  set  forth  in  the  as- 
signments of  error,  whldi  are  printed  in  the 
abstract,  and  from  the  face  thereof  the  de- 
fendant could  not  have  been  prejudiced  by, 
and  the  plaintiff  could  not  have  gained  any 
advantage  from,  the  court's  rulings. 

For  the  reasons  stated,  the  Judgment  is 
sffirmed,  with  costs  to  the  plaintiff. 

STBALP,  C.  J.,  and  McCARTT,  J.,  concur. 


DOBAN  T.  FIRST  NAT.  BANK  OP  CLOVIi 

(No.  1842.) 
(Supreme  Court  of  New  Mexico.    Oct.  4,  1916.) 

(ByUabiu  by  the  Covrt.) 

1.  Bbtofpbl  «=a66,  67— EquiXABue  BBTomL 
— RsqyisiTES. 

Estoppel  by  conduct  can  arise  «>]y  where 
the  person  setting  up  the  estoppel  baa  been  cant- 
ed, by  the  conduct  of  the  person  to  be  estopped, 
to  take  a  position  to  his  detriment  whidi  be 
would  not  have  taken  but  for  his  reliance  upon 
such  conduct.  Nor  will  estoppel  arise  from  tb« 
mere  retention  of  a  promissory  note  of  a  third 
party  by  a  person's  attorney,  where  no  boiefia 
are  accepted  therefrom,  and  where  the  same  wu 
received  by  the  person's  agent  without  authoritj'. 
[Ed.  Note.— For  other  cases,  see  E^toppd, 
Cent.  Dig.  SS  142, 143 ;  Dec.  Dig.  «=>56,  57.] 

2.  PBinciFAL  AND  Agent  ®=»l(i9(l) — ^Acthoe- 
rrr  of  Aobnt— UNAUTHOBizEn  Acrrs— Eah- 

FIOATION. 

Under  the  same  drcumstances,  mentioBed 
above,  and  where  the'  person  sought  to  be  estop- 
ped did  nothing  except  to  assert  his  ongioal 
rights,  ignoring  the  unauthorised  acts  of  bii 
agent,  there  is  no  ratificati(fai  of  sudi  acta. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  637;   Dec.  Dig.  «=>169(l).l 

3.  Pmncipai,  anu  Aoint  «=»124(1V— Adthos- 
rrr  or  Aoemiv-Qusstions  for  jubt. 

Where  there  is  a  conflict  of  evidence  as  to 
the  actual  authority  of  an  agent,  it  ia  error  to 
direct  a  verdict,  it  the  case  turns  ap<m  that 
point. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  724;  Dec.  Dig.  «s>124(l).I 

Appeal  from  District  Conit,  Santa  F« 
County;  E.  C.  Abbott,  Judge. 

Action  by  Paul  Doran  against  the  Flrrt 
National  Bank  of  Clevis.  Frcxn  a  Judgment 
for  defendant,  plaintiff  appeals.  Bevereed 
and  remanded,  with  directions  to  award  t 
new  triaL 

M.  C.  Spleer,  of  Socotto,  for  appellant 
Patton  k  Bratton,  of  Clovis,  tor  appellee. 

PABEBB,  J.  Appellant  brought  an  acdoo 
in  the  district  court  of  Santa  Fe  county  to 
recover  the  value  of  two  notes,  dated  Octo- 
ber 2,  1912,  for  JP500  each,  and  executed  bf 
the  Llebelt  (Company,  a  corporation,  and  b7 
the  Llebelt  brothers,  individually,  to  od« 
Otto  Llebelt,  which  said  notes  were  indorsed 
to  the  plaintiff.  The  appellant  delivered  the 
notes  to  the  appellee  bank  for  collectioD. 
The  appellant  thereafter  demanded  from  the 
appellee  bank  the  return  of  the  notes,  but  the 
bank  refused  to  deliver  the  same,  and  there- 
upon the  action  was  instituted  as  for  con- 
version of  the  same.  The  appellee  bank  an- 
swered, admitting  the  receipt  of  the  notes 
for  collection,  but  alleging  that  after  socb 
receipt  by  it  the  api)ellant  and  one  B.  D. 
Oldham  entered  into  a  contract,  whereby  It 
was  mutually  agreed  between  appellant  and 
the  said  Oldham  that  appellant  should  as- 
sign and  transfer  to  said  Oldham  the  said 
notes  in  consideration  of  the  promlssorr 
note  of  the  said  Oldham;  that  pursuant  to 
the  said  contract  the  said  Oldham  executed 
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bla  promissory  note,  payable  to  the  order  of 
appellant,  dated  January  29,  1914,  for  the 
sum  of  |1,106,  which  said  note  was  received 
and  accepted  by  the  appellant  In  exchange 
for  and  in  lieu  of  the  said  two  notes  for 
$500;  that  pnrsDant  to  the  said  oontract  be- 
tween appellant  and  the  said  Oldham,  the 
defendant  delivered  the  said  two  $500  notes 
to  the  said  Oldham;  and  the  said  contract 
between  appellant  and  the  said  Oldham  was 
evidenced  by  certain  letters,  copies  of  which 
were  attached  to  the  answer.  Appellant 
filed  a  reply  in  vihlch  he  denied  that  he  ever 
made  any  snch  contract  with  the  said  Old- 
ham, or  that  he  ever  received  and  accepted 
any  note  from  the  said  Oldham  in  exchange 
for  the  Llebelt  notea  He  alleged  that  he 
bad  no  knowledge  as  to  whether  the  said 
Oldham  ever  executed  to  appellant  the  said 
promissory  note  for  $1,10S.  At  the  close  of 
the  trial,  upon  motion  of  the  appellee,  the 
court  instructed  the  Jury  to  find  the  issues 
for  the  defendant  which  was  don&  Appel- 
lant filed  a  motion  to  set  aside  the  verdict 
and  to  enter  Judgment  for  the  plaintiff,  or, 
in  the  alternative,  for  a  new  trial.  This  mo- 
tion was  denied  and  judgment  dismissing 
the  complaint  was  entered  upon  the  verdict. 
Appellant  appeals. 

It  appears  from  the  transcript  that  the 
said  Oldham   was   cashier  of  the  appellee 
bank  when  the  notes  were  placed  in  said 
bank,  and  he  so  continued  until  January  13, 
1914.    Afterwards  he  made  the  trade  for  the 
Liiebelt  notes.    Letters  were  written  between 
Oldham  and  one  Thomas  Doran,  who  pre- 
tended to  act  for  the  appellant  and  who 
signed  appellant's  name  to  the  letters  as  if 
he  were  the  writer  thereof,  which  resulted 
in  Oldham  delivering  to  the  said  Thomas 
Doran  his  personal  note  for  $1,105  in  lieu  of 
the  liiebelt  notes.    At  the  time  these  letters 
were    exchanged    appellant    knew    nothing 
about  them.    The  correspondence  was  carried 
on  in  the  name  of  appellant  by  the  said  Thom- 
as Doran,  who  likewise  intercepted  the  re- 
plies, both  from  Oldham  and,  afterwards, 
from  the  appellee  bank.    TTpon  receipt  of  the 
Oldham  note  the  said  Thomas  Doran,  who  was 
the  father  of  appellant,  placed  it  as  collateral 
with  the  Capital  City  Bank  in  Santa  F«  to 
secure  a  certain  note  of  appellant,  signing 
appellant's  name   by   way   of  indorsement 
On   July  23,  1914,  the  said  Thomas  Doran 
and   M.  O.   Spicer,  attorney  for  appellant, 
took  the  Oldhfim  note  from  the  Capital  City 
Bank  and  left  the  receipt  of  Thomas  Doran 
therefor.    The  Oldham  note  remained  in  the 
possession  of  Spicer  until  the  day  of  the 
trial,  when  it  was  produced  by  him.     On 
July  24,  1914,  the  attorney,   Spicer,  wrote 
two  letters  to  the  appellee,  signing  himself  as 
attorney  for  appellant,  making  a  demand  up- 
on It  for  the  return  of  the  two  Llebelt  notes. 
At  this  time  the  appellant  had  not  seen  or 
consulted  with  the  attorney,  Spicer,  but  his 
father,  Thomas  Doran,  at  the  request  of  ap- 
pellant, had  consulted  the  said  Spicer  in  re- 


gard to  this  matter.  The  demand  cootalned 
in  these  two  letters  of  the  attorney  is  the 
only  demand  shown  in  the  case  to  have  been 
made  upon  the  appellee  bank  for  the  return 
of  the  Llebelt  notes,  and  was  relied  upon 
by  the  appellant  at  the  trlaL  Afterwards, 
in  September  or  October,  appellant  admits 
that  he  r^^ilarly  employed  the  said  Spicer  as 
his  attorney  in  this  matter.  Just  prior  to 
the  bringing  of  this  action,  which  was  the 
5th  day  of  October,  1914,  the  attorney,  Spi- 
cer, testified  that  he  had  a  conference  with 
the  appellant  in  which  he  advised  him  of 
all  of  the  steps  that  he  had  theretofore  taken 
at  the  suggestion  and  request  of  Thomas 
Doran,  and  that  api)ellant  approved  the 
same. 

Counsel  for  appellee  attempt  to  Justify  the 
Judgment  upon  several  grounds: 

[1]  1.  The  first  proposition  advanced  is  to 
the  eftect  that  the  appellant,  by  reason  of  his 
conduct  and  his  failure  to  disaffirm  and  re- 
pudiate the  transaction,  is  estopped  from  de- 
nying the  agency  and  authority  of  his  fa- 
ther, Thomas  Doran,  in  trading  the  Llebelt 
notes  to  the  said  Oldham,  and  is  estopped 
from  denying  the  authority  of  the  defend- 
ant bank  to  surrender  the  Llebelt  notes  to 
the  said  Oldham. 

In  this  connection  it  is  to  be  remember- 
ed that  the  trade  for  the  Llebelt  notes  by 
the  said  Oldham  with  the  said  Thomas 
Doran  was  made  about  January  29,  1914. 
It  was  made  in  pursuance  of  a  contract 
evidenced  by  letters  between  the  said  Thom- 
as Doran,  inning  the  appellant's  name,  and 
the  said  Oldham.  The  appellant  had  no 
knowledge  whatever  of  the  transaction,  and 
had  never  given  any  specific  authority  to 
make  this  trade.  The  Llebelt  notes  were  de- 
livered by  the  defendant  bank  to  the  said 
Oldham  without  any  authority  from  the  ap- 
pellant or  any  communication  with  him,  or 
even  with  the  said  Thomas  Doran.  They 
Burendered  these  notes  to  Oldham  months  be- 
fore the  appellant  had  even  constructive  no- 
tice of  the  trade  or  of  the  receipt  of  the  Old- 
ham note  by  Thomas  Doran,  he  having  re- 
ceived constructive  notice  thereof  not  earlier 
than  July  23,  1914.  He  did  not  have  actual 
notice,  according  to  the  testimony,  of  the  re- 
ceipt of  the  Oldham  note  until  December, 
1914,  or  January,  1915,  when  his  father  told 
him  about  the  same,  and  never  saw  the  same 
until  the  day  of  the  trial.  There  is  no  al- 
legation nor  proof  that  the  appellee  bank, 
had  it  had  notice  of  the  disaffirmance  of  the 
alleged  contract  made  by  Thomas  Doran  at 
the  earliest  time  at  which  the  appellant  re- 
ceived constructive  notice  of  the  Oldham 
trade  could  have  recouped  its  loss  and  re- 
covered the  Llebelt  notes  back  from  the  said 
Oldbam.  The  damge  had  been  done  by  the 
surrender  of  the  Llebelt  notes  many  months 
before  this,  and  the  appellee  bank,  under  all 
these  circumstances,  was,  so  far  as  appears, 
never  put  In  any  position  to  its  detriment 
by  any  act  of  the  appellant  after  he  received    j 
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constractlye  notice.  Under  snch  drcnmstane- 
es  there  can  be  no  estoppel.  Estoppel  In  pals 
of  this  kind  can  ariae  only  wbere  tbe  person 
setting  np  the  estoppel  has  been  caused,  by 
tbe  conduct  of  tbe  person  to  be  estopped,  to 
take  a  position  to  his  detriment  which  he 
would  not  have  taken  but  for  his  reliance 
upon  such  conduct.  See  10  R.  C.  L.,  Eistop- 
pel,  I  10  et  seq.  See,  also,  Ktag  v.  Stroup, 
160  Pac.  367,  recently  decided  by  this  court, 
as  an  illustration  of  estoppel  by  conduct. 
Xor  was  any  use  ever  sought  to  be  made  of 
the  Oldham  note  by  appellant  or  his  attor- 
ney, but  it  was  simply  retained  by  the  said 
attorney  In  his  files  as  a  part  of  the  papers 
and  evidence  In  the  case.  There  was  no  elec- 
tion to  acc^t  the  note  In  lieu  of  the  Lie- 
belt  notes  by  the  appellant,  and,  so  far  as  ap- 
pears, no  demand  for  Its  return  was  ever 
made  upon  him  by  the  maker  of  the  note. 
The  appellee  bank  was  in  no  way  concerned 
with  the  Oldham  note,  and  had  never  had 
anything  to  do  with  the  same.  It  was  not 
a  party  to  any  contract  between  Oldham  and 
the  appellant,  whereby  the  form  of  the  obli- 
gation was  to  be  changed  from  the  Llebelt 
notes  to  the  Oldham  note. 

[2]  2.  Counsel  for  appellee  bank  further 
seeks  to  Justify  tbe  Judgment  upon  tbe  theory 
that  the  conduct  of  the  appellant  was  sudi 
as  to  amount  to  a  ratification  aa  to  tbe  agen- 
cy of  the  said  Thomas  Doran  to  make  the 
said  contract  with  the  said  Oldham  and  a 
ratification  of  the  authority  of  the  appellee 
bank  to  surrender  the  Ldebelt  notes  to  the 
said  Oldham.  The  testimony  shows  that 
from  the  earliest  time  tbe  appellant  received 
constructive  notice  of  the  existence  of  the 
Oldham  note  by  Its  being  placed  in  the  bands 
of  the  attorney,  Splcer,  he  never  pursued  any 
course  toward  the  appellee  bank  other  than  to 
attempt  to  recover  from  It  the  Uebelt  notes. 
Under  such  circumstances,  and  those  men- 
tioned in  the  preceding  paragraph,  there  was 
no  ratification  of  the  alleged  contract  be- 
tween Oldham  and  the  said  Thomas  Doran, 
and  the  appellee  bank  is  in  no  position  to 
assert  any  such  ratification.  It  surrendered 
the  I/iebelt  notes  without  authority  and  took 
no  steps  whatever  to  communicate  with  the 
plaintUI  as  to  Its  authority  to  do  so. 

[3]  3.  Counsel  for  the  appellee  bank  admit 
that  there  was  a  conflict  in  the  evidence  as  to 
whether  there  was  actual  authority  from 
tbe  appellant  to  Thomas  Doran,  his  father, 
to  attend  to  this  business,  and,  consequently, 
tbe  court  had  no  right  to  take  the  case  from 
the  Jury  If  the  case  turned  upon  this  ques- 
tion. This  is  clearly  so,  and  It  was  error 
under  the  circumstances  to  direct  a  verdict 

It  follows  that  the  Judgment  of  the  lower 
court  was  erroneous  and  should  be  reversed, 
and  tbe  cause  remanded,  with  directions  to 
award  a  new  trial;  and  it  is  so  ordered. 

ROBBRTS,  G.  J.,  and  HANNA,  J.,  concur. 
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OF  Money— i" Amount." 
Under  Revenue  Act  1916  (St  1915,  c.  178) 


6,  requiring  persons  selUng  liquor  either  at  re- 
tall  or  wholesale,  in  addition  to  other  licenses, 
to  take  out  a  state  license,  section  8,  provid- 
ing  for  the  sheriff,  as  ex  officio  collector,  issu- 
ing, and  collecting  for,  a  retail  state  liquor 
license  to  one  engaged  in  selling  liquor  ia 
quantities  less  than  five  gallons,  section  9,  re- 
quiring one  selling  liquor  in  quantities  in  ex- 
cess of  five  gallons  to  take  out  a  wholetalt 
state  liquor  license,  section  10,  providing  tint 
monthly  the  sherifl  shall  pay  to  the  eoontr 
treasurer  "all"  money  received  by  him  for 
state  liquor  license*,  nn  like  manner  and  fom 
as  is  hereinafter  provided  for  the  payment  of 
county  license  moneys,"  and  that  in  a  conotr 
having  a  dty  therein  he  sliall  pay  to  it  one-taiif 
of  the  "amount"  of  license  moneys  collected  for 
disposition  of  liquors  in  less  quantitiea  than  s 
quart,  within  its  limits,  half  of  the  amount  fron 
state  as  well  as  county  licenses  for  such  dii- 
position  in  quantities  less  than  a  qnart  is  to  b« 
paid  the  city,  and  the  balance  only  to  the  coun^ 
treasurer,  so  that  such  half  payable  to  the  cit;  is 
not  included  in  "all  moneys  received"  by  the 
county  treasurer  for  state  liquor  licenses  "^ 
accordance  with  the  provisions  of  ttiis  act"  lot 
which  section  11  requires  him  to  account  to  tbe 
state  treasurer,  the  word  "amount"  in  section 
10,  referring  to  the  total  of  two  sums  (dtin; 
Words  and  Phrases,  Second  Series,  Amount). 

[Bd.  Note.— For  other  cases,  see  Intoxicatint 
Uquors,  Ont  Dig.  |  101;   Dec  Dig.  «=>95.] 

Original  mandamus  proceeding  by  the 
State,  on  relation  of  Oeorge  A.  Cole,  Stat« 
Controller,  against  Harry  H.  Hill,  former 
Treasurer  of  the  C!ounty  of  Washoe,  and 
others.    Writ  denied. 

Oeorge  B.  Thatcher,  Atty.  Gen.,  for  Petir 
tloner.  L.  D.  Summerfield,  of  Reno,  for  re- 
spondents. 

McCARRAN,  J.  This  Is  an  original  pro- 
ceeding in  mandamus,  Instituted  by  petltloit- 
er,  as  state  controller,  to  compel  the  treas- 
urer of  Washoe  county  to  pay  over  certain 
moneys  In  bis  hands,  received  from  the  sher- 
iff of  that  county  as  ex  cfficio  license  collec- 
tor. The  authority  for  the  act  sought  to  be 
required  of  the  county  treasurer  is  found  in 
the  several  sections  of  an  act  of  the  Legis- 
hiture  of  1915  entitled: 

"An  act  to  provide  revenue  for  the  rapport 
of  the  government  of  the  State  of  Nevada  acd 
to  repeal  all  acts  and  parts  of  acts  in  conflict 
herewith."     Stat   191S,  p.  236. 

Section  3  of  the  act,  among  otfaor  things, 
provides: 

"Any  person  or  persons  who  may  dispose  af 
any  spirituous,  malt^  or  fermented  liquors  or 
wines,  in  less  quantities  than  one  quart  with- 
in the  confines,  or  within  one  mile  thereof,  of 
any  city  or  town  shall,  before  the  tranBaction  of 
any  such  business  take  out  a  county  license 
from  the  sheriff  of  the  county  in  which  he  or 
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the  proposea  to  do  sach  bvsineM,  and  pay 
therefor  the  sum  of  thirty  doUara  per  quarter 
year,  or  propordooate  amount  for  fractional 
quarter  as  hereinafter  provided.    •    •    •  •• 

Section  6  of  the  act  provides: 

"Every  person,  firm,  company,  or  corporation 
manufacturing  or  selling,  either  at  retail  or 
wholesale,  any  spirituous,  malt,  or  vinous  liq- 
uors, shall,  in  addition  to  other  licenses  pro- 
vided by  law,  take  out  a  state  liquor  license  as 
hereinaftpr  provided,  which  license  shall  not  be 
transferable  by  aale,  assignment,  or  othet^ 
wise." 

Section  8  of  tbe  act  provides : 

"The  sheriffs  of  the  respective  coonties,  as 
ez  officio  collectors  of  licenses,  shall  issue  and 
collect  all  state  liquor  licenses,  and  shall,  upon 
the  payment  of  one  hundred  ($100),  issue  a  re- 
tail state  liquor  license  to  any  person,  firm, 
company,  or  corporation  engaged  in  selling  spir- 
ituous, malt,  or  vinous  liquors  in  quantities  less 
than  five  gallons,  and  the  word  'Retail'  shall  be 
written  In  red  ink  across  the  f«e«  of  auch  li- 
cense.   •    •    • " 

Section  9  provldeB! 

"Any  personffirm,  company  or  corporation 
disposing  of  spirituous,  malt,  or  vinous  lin- 
uors  in  quantities  in  excess  of  five  gallons  shall 
be  considered  a  wholesaler  or  rectifier,  and  shall 
pay  a  state  liquor  license  of  one  hundred  and 
fif^  dollars  ($160)  per  annum,  and  the  word 
'Wholesale'  shall  be  written  across  tbe  (ace  of 
such  license,  in  red  ink." 

The  section  of  the  act  most  yital  to  tbe 
determination  of  the  matter  at  bar,  and 
which  we  are  asked  to  constme  here,  Is  sec- 
tion 10,  which  in  Its  provisions  is  as  follows: 

"On  the  first  Monday  in  each  month  the 
sheriff  shall  pay  over  to  the  county  treasurer 
all  moneys  received  by  him  for  state  liquor  li- 
censes in  like  manner  and  form  as  is  hereinaft- 
er provided  for  the  payment  of  county  license 
moneys;  and  the  duties  and  liabilities  of  the 
sheriff,  treasurer,  and  auditor  with  relation 
thereto  shall  be  the  same  as  hereinafter  pre- 
scribed with  relation  to  county  licenses.  The 
county  treasurer  shall  between  the  second  and 
third  Mondays  in  each  month,  forward  to  the 
state  controller  a  certified  detailed  statement 
of  all  moneys  paid  to  him  by  the  sheriff  in  ac- 
cordance with  this  section,  which  statement 
shall  show  the  number  of  each  license,  whether 
wholesale,  retail,  or  druggists,  to  whom  and 
date  issued,  period  covered,  amount  of  each 
license,  and  total  amount  received;  which  state- 
ment shall  be  furnished  to  the  county  treasurer 
by  the  sheriff  and  shall  be  the  basis  of  the 
monthly  settlement  In  every  county  In  this 
state  which  now  has  or  may  hereafter  have  a 
duly  incorporated  city  government,  it  shall  be 
the  duty  of  the  license  collector  of  said  coun- 
ty to  pay  into  the  city  treasury  one-half  of  the 
amount  of  license  moneys  collected  from  any 
person  or  persons  for  disposing  of  any  spiritu- 
ous, malt  or  fermented  liquors,  or  wines,  in 
less  quantities  than  one  quart,  within  the  cor- 
porate limits  of  said  city. ' 

It  must  be  obeerred  that  section  0  of  the 
act  contemplates  the  requirement  of  a  state 
Uquor  license.  In  addition  to  other  licenses 
provided  by  law,  for  every  person,  firm,  com- 
pany, or  corporation  manufactarlng  or  sell- 
ing liquors  either  at  retail  or  wholesale. 
This  section  Is  complete  within  Itself,  and 
the  words  therein  contained  must  be  given 
their  ordinary  and  usual  significance. 

Section  8  requires  the  taking  out  of  a 
state  liquor  license,  to  be  known  as  a  re- 
tall  license,  and  to  be  required  of  all  per- 


sons, firms,  companies,  or  corporations  en- 
gaged in  selling  liquors  in  quantities  less 
than  five  gallons. 

By  section  9  a  state  liquor  license,  desig- 
nated as  a  wholesale  license,  is  required  to 
be  taken  out  by  all  persons,  firms,  com- 
panies, or  corporations  disposing  of  liquors 
In  quantities  in  excess  of  five  gallons. 

Manifestly  the  latter  part  of  section  10, 
which  requires  the  license  collector  to  pay 
into  tbe  dty  treasury  one-half  of  the  amount 
of  license  moneys  collected  from  any  person 
or  persons  for  disposing  of  any  spirituous, 
malt,  or  fermented  liquors,  etc.,  in  less  quan- 
tities than  one  quart,  does  not  apply  to  state 
wholesale  Uquor  licenses,  because  by  the  pro- 
vision of  section  9,  authorizing  the  issuance 
of  such  license,  the  provision  is  made  that 
such  license  shall  be  issued  only  to  those 
disposing  of  tbe  liquor  in  quantities  in  ex- 
cess of  five  gallons.  Tbe  term  "in  excess  of 
five  gallons,"  as  used  in  section  9,  is  exclu- 
sive of  the  term  "in  less  quantities  than 
one  quart"  as  used  In  section  10.  But  does 
the  term  "In  quantities  less  than  five  gal- 
lons," as  used  In  section  8  with  reference  to 
state  retail  licenses,  include  that  which  Is 
comprehended  by  the  term  "in  less  quanti- 
ties than  one  quart"  as  used  in  section  10 
applicable  to  the  division  of  license  moneys 
and  the  payment  of  one-half  of  the  sum 
into  tbe  city  treasury? 

The  whole  contents  of  sections  3,  4,  5,  6, 
7,  8,  9,  and  10  have  to  do  exclusively  and 
entirely  with  liquor  licenses.  Hence  it  will 
not  be  seriously  contended,  we  apprehend, 
that  any  part  of  section  10  has  to  do  with 
or  refers  to  the  payment  or  turning  over  of 
license  moneys  other  than  that  secured  from 
the  several  classes  of  liquor  licenses. 

Some  contention  is  made  thai  the  word 
"all"  as  used  in  the  first  part  of  section  10 
precludes  the  idea  of  a  division  of  the  mon- 
ey received  by  the  license  collector  for  state 
liquor  licenses  only.  As  we  view  this  ex- 
pression used  in  section  10,  it  must  be  read 
in  conjunction  with  that  which  follows,  and 
applies  with  equal  force  to  the  disposition 
required  to  be  made  by  tbe  license  collector 
of  county  liquor  licenses.  All  moneys  re- 
ceived by  the  license  collector  for  state  li- 
quor license  must,  as  we  view  the  provisions 
of  the  first  part  of  section  10,  be  paid  over 
to  the  county  treasurer  In  like  manner  and 
form  as  is  provided  for  the  payment  of 
county  license  moneys. 

So  we  inquire :  What  is  the  manner  and 
form  provided  by  this  statute  for  the  turn- 
ing over  of  county  Uquor  Ucenses  by  the  li- 
cense coUector?  Indeed,  we  find  no  other 
provision  in  the  statute  in  which  the  manner 
and  form  of  paying  over  the  Uc«ose  collect- 
ed by  the  sheriff  to  another  custodian,  either 
state,  county,  or  municipal;  is  provided  for, 
save  and  except  that  manner  and  form  pre- 
scribed in  section  10  Itself.  So  we  look  to 
section  10  for  that  manner   and  form   in 
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wblch  or  by  which  county  licenses  are  to  be 
turned  over  from  the  license  collector  to  an- 
other custodian.  The  words  "manner  and 
form"  are,  as  we  view  them,  expresslre  of 
the  statement  to  be  rendered  and  the  segre- 
gation to  be  made  by  the  license  collector  as 
the  same  are  provided  for  In  the  section.  So 
the  manner  and  form  of  paying  orer  state 
liquor  license  moneys  is  the  same  manner 
and  form  that  Is  to  be  followed  in  the  pay- 
ing over  of  ooonty  liquor  license  moneya 

This  brings  us  to  the  significant  part  of 
section  10,  which,  unless  we  declare  certain 
of  its  expressions  to  be  devoid  of  meaning, 
is  significant  ot  the  manner  and  form  for 
the  turning  over  by  the  license  collector  of 
liquor  license  moneys  collected  within  his 
JoriBdlction.     It  prescribes: 

"In  every  county  in  this  state  which  now 
has,  or  may  hereafter  have  a  duly  incorporated 
city  govemment,  it  shall  be  the  duty  of  the 
license  collector  of  said  county  to  pay  into  the 
city  treasury  one-balf  of  the  amount  of  license 
moneys  collected  from  any  person  or  persons  for 
disposing  of  any  spirituous,  malt  or  fermented 
liquors,  or  wines,  in  less  quantitiea  than  one 
quart,  witliin  the  corporate  limits  of  said  dty." 

Section  S  of  the  act  in  substance  provides 
that  iiersons  disposing  of  liquor  in  less  quan- 
tities than  one  quart  within  the  confines  of 
any  dty  shall  take  out  a  county  license. 
Section  6  provides,  in  substance,  that  those 
who  dispose  of  liquor  in  less  quantities  than 
one  quart  must  secure  a  state  retail  liquor 
license  '  in  addition)  to  other  licenses.  In 
these  two  sections,  it  will  be  observed,  the 
specific  designation  is  made  of  those  who 
dispose  of  liquor  in  less  quantities  than  one 
quart  These  sections  provide  that  both 
state  retail  liquor  Ucense  and  county  liquor 
license  shall  be  carried  by  the  parties  dis- 
posing of  the  liquor  in  a  specific  way,  to  wit, 
in  less  quantities  than  one  quart.  The  same 
significant  term  is  used  in  the  latter  part 
of  section  10,  wherein  the  manner  and  form 
of  turning  over  the  amount  of  moneys  col- 
lected from  licenses  so  issued  is  provided  for ; 
and  there  it  is  prescribed  in  substance  that 
one-half  of  Vbe  amount  of  license  moneys 
collected  from  any  person  disposing  of  liq- 
uors in  less  quantities  than  one  quart  shall 
be  paid  into  the  city  treasury  where  an  incor- 
porated city  exists  within  the  county. 

In  that  manner  and  form  prescribed  by 
the  statute  for  the  disposition  of  the  moneys 
collected  no  designation  is  made  or  exception 
created  as  to  moneys  collected  from  that 
class  of  dealers  who  dispose  of  liquor  in 
quantities  less  than  one  quart  and  who  must 
operate  under  the  two  licenses.  If  it  were 
the  intention  of  the  Legislature  that  the 
division  of  money  should  apply  only  to  mon- 
eys collected  from  county  licenses,  we  as- 
sume that  tliat  body  would  have  found  it 
as  convenient  to  so  declare,  as  was  done  in 
section  16  of  the  very  same  act,  where,  in 
dealing  with  another  class  of  Ucense,  to  wit, 
dancebonse  Ucensea,  we  find  the  statute  to 
lead: 


"All  moneys  reeeived  for  licenaea  under  tfie 
provisions  of  this  section  shall  be  paid  three- 
quarters  into  the  county  treasury  and  ooe- 
quarter  into  the  state  treasury  for  general  ooon- 
ty and  state  purposes  respecdvely." 

True  it  is  that  in  sectionEl  8  and  0  the 
licenses  provided  for  thereunder  are  desig- 
nated as  state  licenses;  but  the  very  fact 
that  the  latter  part  of  section  10  makes  no 
such  designation  as  affecting  a  division  of 
the  money  by  the  license  collector  is  to  oar 
mind  conclusive  ol)  tlie  proposition  that  It 
was  the  intentian  of  the  Legislature  that  It 
should  apply  to  state  and  county  licenses 
with  equal  force.  Had  the  Legislature  in- 
tended otherwise,  it  would  have  so  designat- 
ed, at  least  by  a  substantial  intimation.  The 
first  part  of  sectiiHi  10,  providing  tliat  the 
sheriff  shall  pay  over  to  the  county  treasur- 
er "all  moneys  received  by  him  for  state  liq- 
uor licenses,"  if  it  stood  alone  in  tbese 
words,  might  bear  cut  the  contention  that  tti« 
word  "all"  was  intended  to  apply  to  state 
moneys  only;  but  the  term  "in  like  manner 
and  form  as  is  hereinafter  provided  for  the 
payment  of  county  license  moneys"  fixes  the 
proposition,  and  empiiasizes .  the  conclusion 
that  all  state  liquor  license  money  was  to  be 
subject  to  the  same  "manner  and  form"  of 
distribution  as  was  provided  for  with  refer- 
ence to  county  license  moneys,  and  as  to  tlie 
latter  the  division  by  the  license  collector  Is 
provided  for  specifically. 

Section  11  is  referred  to  as  tending  to  cl&rir 
ty  the  situation.  The  county  treasurer  la 
by  section  11  required  to  include  in  lila  reg- 
ular semiannual  statement  with  the  state 
treasurer  "all  moneys^  received  by  bim  on 
account  of  state  liquor  Ucenses  in  accord- 
ance with  the  provisions  of  ttila  act"  What 
are  "all  moaeya  received  by  Mm  for  state 
liquor  Ucenses  in  accordance  with  the  pro- 
visions of  this  act?"  The  answer  to  that 
interrogatory  comes  from  section  10,  wlierein 
it  provides  for  a  segregation  of  the  money, 
not  by  the  county  treasurer,  but  by  the  coun- 
ty Ucense  coUector  before  he  renders  his 
accounting  to  the  county  treasurer.  Hence 
"all  moneys  received  by  him  [the  county 
treasurer]  for  state  liquor  Ucenses"  signifies 
aU  moneys  turned  over  from  the  county  U- 
cense  .collector  to  him  as  county  tresLsarer. 
Those  are  all  of  the  moneys  for  which  he 
can  be  accountable,  because  the  segregation 
taked  place  before  the  county  license  col- 
lector renders  his  statement  to  the  <x>anty 
treasurer. 

If  it  had  been  the  Intention  ot  the  Liegis- 
lature  to|  require  the  county  treasurer  to 
account  to  the  state  treasurer  for  all  the 
moneys  coUected  from  state  Ucensea.  lan- 
guage to  this  effect  could  easily  have  been 
used.  How  comprehensive  and  effectiTe  of 
the  purpose  it  would  have  been  if  the  Legis- 
lature had  said  the  county  treasurer  shah 
include  in  Ids  regular  semiannual  state- 
ments with  the  state  controUer  all  moaera 
collected  on  account  of  state  Uquor  Itrrnsai 
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Btit  not  80.  The  LeglBlatnre,  evidently  mind- 
fal  of  the  purpose  sought  to  be  accomplished, 
said: 

"The  conntT  treasurer  shall  include  in  his 
regular  Bemiannnal  settlementa  with  the  state 
treasurer  aU  moneys  receiyed  by  him  on  ac- 
count of  state  liquor  licenses." 

And  then,  to  further  emphasiae  that  there 
were  prorlslons  in  the  bill  which  affected 
moneys  collected  from  state  liquor  licenses 
by  the  county  license  collector,  the  Legis- 
lature Inserted  the  words  "in  accordance 
with  the  provisions  of  this  act." 

It  is  asserted  that,  inasmuch  as  the  lat- 
ter part  of  section  10,  providing  as  it  does 
for  the  division  of  liquor  license  moneys,  was 
an  independent  statute  enacted  by  the  Leg- 
islature of  1893  (Stat.  1893,  p.  26),  and  that 
when  this  provision  stood  as  an  independ- 
ent act  no  such  construction  was  placed 
upon  it  as  that  contended  for  by  respond- 
eat,  and  inasmuch  as  the  sheriff  of  Washoe 
county  construed  the  language  of  the  stat- 
ute of  1893  in  the  manner  now  contended  for 
by  petitioner,  therefore  this  language,  when 
incorporated  into  another  statute  which  of 
Itself  repeals  the  act  of  1893,  should  receive 
the  same  construction.  This  c(mtention,  we 
think,  falls  by  the  weight  of  its  own  posi- 
tion as  it  stands  in  the  history  of  legisla- 
tion upon  the  subject  of  revenue  derived 
from  liquor  licenses  in  tlils  state.  It  was 
not  until  1906 — 12  years  after  the  enact- 
ment of  the  statute  of  1893 — that  the  Legisla- 
ture of  this  state  provided  for  a  state  whole- 
sale and  a  state  retail  liquor  Ucense  (Stat 
1906,  p.  228),  and  in  that  act  a  q^edflc 
proi^on  appears,  wherein  it  is  set  forth: 

"The  sberiffis  of  the  respective  conntieB  of 
this  state  are  hereby  required  to  make  quar- 
terly statements  to  and  settlements  with  the 
state  controller  in  the  matter  of  the  licenses 
herein  authorised  and  required  to  be  issued  and 
coUected,  and  to  pay  into  the  State  Treasurer 
quarterly  all  moneys  by  them  severally  collected 
for  such  licenses,  taking  his  receipt  therefor." 

The  provisions  of  the  act  of  1905  referring 
to  state  retail  and  state  wholesale  liquor  li- 
censes were  engrossed  into  what  might  be 
termed,  at  least  for  the  purpose  of  conven- 
ience, a  compilation  of  certain  license  acts' 
theretofore  enacted.  By  the  statute  of  1916, 
construction  of  which  we  are  required  to 
make  here,  all  of  the  wholesale  and  retail 
liquor  license  acta,  both  state  and  county, 
were  embodied  Into  one  law.  The  provision 
of  the  act  of  1905,  whereby  the  sheriffs  of 
the  several  counties  were  "required  to  make 
quarterly  statements  to  and  settlements  with 
the  state  controller,  •  •  •  and  to  pay  in- 
to the  state  treasurer  quarterly  all  moneys 
By  them  severally  collected,"  was  dropped 
out  of  the  law,  and  in  the  place  of  such  pro- 
vision the  Le^lature  of  1916  said: 

"On  the  first  Monday  in  each  month  the  sher- 
iff shall  pay  over  to  the  county  treasurer  all 
moneys  recdved  by  him  for  state  liquor  licenses 


in  like  manner  and  form  as  Is  hereinafter  pro* 
vided  for  the  i>ayment  of  county  license  mon- 
eys." 

And  as  a  further  provision  and  sped^c  di- 
rection in  place  of  the  provision  of  the  act 
of  1906  the  Legislature  of  1915  said: 

"In  every  county  in  this  state  which  now  has 
or  may  hereafter  have  a  duly  incoiporated  city 
government  it  shall  be  the  duty  of  the  license 
collector  of  said  county  to  pay  into  the  city 
treasury  one-half  of  the  amount  of  Ucense  mon- 
eys collected  from  any  person  or  persons  for  dis- 
posing of  any  spirituous,  malt  or  fermented  liq- 
uors^ or  wines,  m  leas  quantities  than  one  quart, 
withm  the  corporate  limits  of  said  dty." 

Not  alone  one-half  of  the  county  license 
moneys  collected,  as  is  contended  for  by  peti- 
tioner, but  "one-half  of  the  amount  of  li- 
cense moneys  collected,"  are  the  words  of 
the  statute.  How  are  we  to  read  Into  this 
provision  a  something  not  there  foimd?  How 
shall  we  say  that  this  provision  shaU  apply 
only  to  a  certain  class  of  liquor  licenses, 
eliminating  another  class? 

The  word  "amount,"  as  used  In  the  latter 
part  of  section  10,  must  be  given  its  ordinary 
and  usual  meaning  and  significance.  In  Web- 
ster's dictionary  It  is  held  to  mean  "the  sum 
total  of  two  or  more  particular  sums  or 
qoantitles,"  and  courts  have  held  that  the 
word  "amount"  referred  to  the  total  of  two 
sums.  See  Words  and  Phrases  Judicially 
Defined,  Second  Series.  l%e  term,  used  as  It 
is  In  the  latter  part  of  section  10,  must,  as 
we  view  It,  be  construed  as  referring  to  the 
total  of  all  license  moneys  collected  from  any 
person  or  persons  disposing  of  liquor  in  less 
quantities  than  one  quart.  If  the  word 
"amount,"  as  used  in  the  latter  itart  of  sec- 
tion 10,  were  Intended  to  apply  only  to  the 
total  of  county  liquor  Ucenses,  why  was  it 
not  so  expressed  by  the  Legislature?  And 
when  the  term  is  used,  as  here,  at  the  con- 
clusion of  a  section  of  (lie  law,  which  section 
has  to  do  ezdostvely  with  the  disposition 
and  segregation  of  moneys  collected  by  the 
county  Ucense  collectors  without  specifying 
an  exception,  bow  can  the  word  "amount"  be 
construed  as  having  a  more  limited  signifi- 
cance than  that  of  its  usual  and  ordinary  ac- 
ceptation? 

The  latter  part  of  section  10,  as  we  view 
it,  directs  the  division  of  Ucense  moneys  to 
be  appUcable  to  both  state  and  county  U- 
censes  issued  to  parties  disposing  of  Uquor  in 
less  quantities  than  one  quart. 

The  writ  prayed  for  should  be  denied. 

It  Is  so  ord»ed. 

NOBOBOSS,  O.  J.,  and  COLEMAN,  J.,  con- 
cur. 


MILLER  V.  THOMPSON.    (Na  2214.) 

(Supreme  Court  of  Nevada.    Oct  14,  1916.) 

1.  Plsadino    «=9e37(S)— Akendiixnt— Pa&T- 

XB. 

Under  Rev.  Laws,  {  6081,  providing  that 
where  the  variance  is  not  material,  a  finding 
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according  to  tlie  evidence  or  an  immediate 
amendment  may  be  ordered,  amendment  of 
prater  of  the  complaint  may  be  allowed  at  con- 
clusion of  plaintiff's  case. 

[Ed.  Note.— For  other  cases,  see  Pleadinsr, 
Cent  Dig.  |§  605,  606;    Dec.  Dig.  «=237(3)7I 

2.  CONTBAlCTB  l&=99e(5)— .VALIDITY— IMPOSSI- 
BILITY OF  Pebfobmanck— Mistake. 
The  contract  whereby  plaintiff  abandons 
public  lands,  on  which  she  has  located  mining 
claims,  in  consideration  of  the  payment  to  her 
by  defendant  of  $100  a  month,  till  sale  of  160 
acres  of  the  land,  and  agreement  of  defendant  to 
make,  application  for  withdrawal,  nnder  the 
Carey  Act  (Act  Aug.  18,  1894,  c.  301,  28  Stet. 
372)  of  said  lands  and  other  lands,  and  to  ap- 
propriate and  develop  them  thereunder,  the  same 
to  be  sold,  and  a  fifth  of  the  proceeds  of  sale 
to  be  paid  to  plaintiff,  is  void  as  impossible  of 
performance,  and  made  under  a  mutual  mistake; 
said  act  not  allowing  of  sale  of  withdrawn  land 
by  the  one  withdrawing  it,  but  only  development 
of  an  irrigation  system  and  sale  of  water  there- 
from to  settlers,  who  make  entry  on  the  land  and 
buy  it  from  the  state. 

[Ed.  Note.— For  other  cases,  see  Oontracta, 
Cent  Dig.  I  419;  Dec.  Wg.  «=>93(6).] 

Appeal  from  District  Court,  Ormsby 
County;  Frank  P.  Langan,  Judge. 

Action,  by  Bessie  Miller  against  W.  B. 
Thompson.  Judgment  for  plaintUt,  and  de- 
fendant appeals.    Reversed. 

C.  O.  Whittemore,  of  Los  Angeles,  CaL, 
and  Piatt  &  Sanford,  of  CarsMi  City,  for  ap- 
pellant H.  O.  Price,  of  Carson  City,  tot  re- 
spondent 

McOARRAN,  3.  This  Is  an  action  on  con- 
tract It  appears  from  the  record  that  the 
plaintiff  bad  located  mining  claims  on  the 
open  public  domain  in  Fish  Lake  Valley,  In 
Esmeralda  county,  Nev.,  tbe  land  embraced 
within  the  claims  amounting  to  some  66,000 
acres. 

The  contract  entered  into  by  the  parties 
and  on  which  this  action  is  founded  was  in 
part  as  follows : 

"That  for  and  in  consideration  of  the  sum  of 
one  hundred  dollars  ($100)  in  hand  paid  by  the 
second  ^arty  to  said  first  party,  the  reiseipt 
whereof  is  hereby  acknowledged,  and  other  valu- 
able considerations  passing  from  second  par^  to 
first  party,  and  the  further  payment  to  first 
party  by  second  party  of  the  sum  of  one  hundred 
dollars  ($100)  per  month,  on  or  before  the  first 
day  of  each  and  every  month,  beginning  May 
first  1912,  during  a  period  of  time  hereinafter 
fixed,  said  money  to  be  placed  to  the  credit  of 
first  party  in  the  First  National  Bank  of  Los 
Angeles,  California;  and  in  further  considera- 
tion of  the  terms  and  conditions  hereinafter  ex- 
pressed, said  first  party  hereby  agrees  to  relin- 
quish, release  and  abandon  certain  mining  claims 
and  tracts  of  government  land  situated  in  Fish 
Lake  Valley,  Esmeralda  county,  state  of  Ne- 
vada, approximating  sixty-five  thousand  (65,- 
000)  acres,  the  abandonment  of  said  lauds  hav- 
ing been  placed  in  the  hands  of  second  party  at 
the  time  of  the  signing  of  this  agreement. 

"As  a  further  consideration  for  this  agree- 
ment, said  second  party  hereby  agrees  to  make 
application  under  the  law  known  as  the  'Carey 
Act,'  in  the  state  of  Nevada,  for  withdrawal  of 
all  of  said  lands  so  relinquished  and  abandoned 
by  first  party  and  her  associates,  and  also  to 
make  application  for  witlidrawal  under  said 
Carey  Act  of  certain  other  tracts  of  land  in  said 


Hsh  Lake  VaUey,  Esmeralda  county,  state  of 
Nevada;  the  whole  of  said  lands  so  applied 
for  to  be  approximately  one  hundred  thousand 
(100,000)  acres  more  or  lees;  and  in  the  event 
such  application  is  approved  by  the  proper  state 
and  United  States  government  officials,  said  sec- 
ond party  shall  appropriate  and  develop  sodi 
of  said  lands  as  he  deems  practical  and  capable 
fit  development  according  to  the  provisions  of 
said  Carey  Act;  the  same  to  be  add  and  dis- 
posed of  to  the  best  ability  of  the  parties  here- 
to ;  and  said  first  party  hereby  agrees  to  use 
her  best  endeavors  to  asmst  second  party  in  the 
sale  of  said  lands  and  the  promotion  of  the  en- 
terprise herein  provided  for,  she  to  receive  no 
commission  on  sales  made  by  her,  it  being  hereby 
agreed  that  second  party  snail  be  allowed  such 
agents'  commissions  as  he  deems  necessary  nod 
advisable  to  be  paid  in  maidn^r  sales  of  said 
lands,  no  part  of  such  commissions  to  be  paaid 
by  first  party. 

"It  is  expressly  provided  that  the  second  party 
shall  have  the  full  and  complete  control  and 
management  of  said  business  and  the  enterprise 
provided  for  herein  and  the  right  to  make  sadi 
disposition  of  any  and  all  of  said  lands  as  he 
deems  best,  provided,  however,  tliat  he  shall  pay 
to  first  party  one-eighth  of  any  and  all  money 
received  from  sales  of  land  procured  under  tbia 
agreement,  or  its  production,  and  that  a  monthly 
accounting  shall  be  rendered  by  second  party  to 
first  party  of  all  sales  made,  and  the  money  com- 
ing to  first  party  under  said  aoconnting  shall  be 
placed  monthly  to  her  credit  in  the  First  Kation- 
al  Bank  of  Los  Angdes,  California. 

"It  is  further  agreed  that  the  payment  of  one 
hundred  dollars  ($100)  per  month  by  aeeond  par- 
ty to  first  party,  hereinbefore  provided  for,  shall 
cease  at  the  time  of  the  sale  of  any  of  the  afore- 
said lands  amounting  to  one  hundred  sixty 
acres  (160).    •    •    • 

"It  IS  further  agreed  that  idl  of  the  terms  and 
conditions  herein  expressed  shall  be  binding  up- 
on both  of  the  parties  hereto  and  upon  their 
and  each  of  their  heirs,  executors,  adminiBtr*- 
tors  and 


[1]  Two  questions  are  presented  In  the 
case  at  bar,  one  having  to  do  with  the  right 
of  the  plaintiff  in  the  court  below  to  axaend 
the  prayer  of  her  complaint  at  the  conclu- 
sion of  the  presentation  of  her  case  and  be- 
fore the  judgment  was  entered.  Ilie  other, 
which  we  deem  the  more  serious,  is  that  the 
evidence  is  insnflicient  to  warrant  the  Jodc- 
ment  and  decree  of  the  trial  court 

In  so  far  as  the  question  of  the  rlsfat  of 
the  court  to  admit  of  the  amendment  to  the 
prayer  of  the  complaint  la  oonoemed,  the  ac- 
tion of  the  court  in  this  reqtect  comes  nnder 
the  rule,  which  we  believe  well  supported  by 
authority,  that  a  pleading  may  be  amended 
60  long  as  the  facts  alleged  as  the  basis  of 
the  recovery  remain  the  same,  so  that  a  new 
cause  of  action  is  not  interposed ;  and  under 
this  rule  a  pleading  may  be  amended  by 
amending  the  prayer  bo  as  to  enlarge  or 
modify  the  extent  ot  the  relief  sooglit 
Johnson  y.  White  Mountain  Creamery  Ass'n. 
68  N.  H.  437,  36  Ati.  13.  73  Am.  St  Rep.  610; 
Rettig  T.  Newman,  99  Ind.  424;  Westeri) 
Union  Telegraph  Co.  v.  Brown,  62  Tex.  536; 
Hogueland  v.  Arts,  113  Iowa,  634.  85  N.  W. 
818. 

The  section  of  our  Code  applicable  to  th* 
matter  (Rev.  Laws  1912,  |  6081)  provides: 
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"Where  tKe  variance  la  not  material,  as  pro- 
vided in  the  next  preceding  section,  the  coart 
may  direct  the  fact  to  be  foand  accordinj:  to 
dte  evidence,  or  it  may  order  an  immediate 
amendment,  without  costs." 

In  the  case  of  Buckley  v.  Buckley,  12  Nev. 
423,  this  court  beld  In  substance  tbat  wben 
the  facts  alleged  In  a  supplemental  pleading 
occurred  after  tbe  original  pleadings  were 
filed  and  were  consistent  with  and  in  aid  of 
tbe  original  pleadings  and  did  not  bring  Into 
tbe  case  any  new  cause  of  action  or  any  con- 
troversy tbat  was  not  in  fact  included  in 
tbe  Issue  originally  made,  supplemental 
pleadings  should  be  allowed  If  asked  for  so 
as  to  protect  the  rights  of  the  respective  par- 
ties. 

Tbe  basis  of  the  controversy  in  tbe  mat- 
ter at  bar  waa  tbe  contract,  wblcb  was  of 
a  continuing  nature.  Tbe  amount  due  on 
tbe  contract  at  tbe  time  of  tbe  filing  of  tbe 
complaint  was,  by  reason  of  tbe  very  na- 
ture of  tbe  contract  Itself,  less  than  tbat 
which  would  bave  accumulated  by  reason 
thereof  at  tbe  time  of  tbe  rendition  of  Judg- 
ment. It  was  not  a  new  cause  of  action  nor 
a  cause  of  action  based  upon  a  new  or  dis- 
tinct ground.  It  was  tbe  same  cause  of  ac- 
tion based  upon  tbe  same  Instrument 

In  tbe  case  of  Maionchi  v.  Nicbollnl,  1 
Cal.  App.  690,  82  Pac.  1062,  the  Supreme 
Court  of  California,  under  Code  provision 
quite  similar  to  ours,  beld  that  the  court 
might  direct  a  fact  to  be  found  according 
to  the  evidence,  and  may  order  an  amend- 
ment to  tbe  original  pleading  sufficient  to 
cure  an  immediate  variance,  and  which 
would  make  tbe  pleading  conform  to  tbe 
proof;  further,  that  this  might  be  done  wltb- 
ont  serving  a  copy  upon  the  adverse  party 
or  his  attorney,  providing,  however,  tbat  tbe 
adverse  party  vras  not  actually  misled  by 
such  amendment  to  his  prejudice. 

This  same  principle  was  discussed  in  tbe 
case  of  Ennls  Brown  Co.  v.  Hurst,  1  Cal.  App. 
752,  in  tbe  same  volume  of  the  Pacific  Re- 
porter at  page  1059,  wherein  tbe  conrt  beld 
tbat  it  was  proper  for  tbe  trial  court  to  per- 
mit of  an  amendment  to  tbe  complaint  after 
tbe  evidence  bad  been  closed  and  tbe  cause 
bad  been  submitted  and  taken  nnder  advise- 
ment and  before  decision;  and  to  tbe  same 
effect  is  tbe  case  of  Lee  v.  Mnrpby,  119  CaL 
364,  61  Pac.  649,  956. 

In  tbe  case  of  BamboB  ▼.  Stansbury,  13 
CaL  App.  649,  110  Pac.  472,  It  was  beld  that 
wben  in  the  trial  of  a  cause  evidence  was 
offered  as  to  subject-matter  of  an  amendment 
subsequently  made  to  the  complaint,  tbe 
court  did  not  abuse  its  discretion  in  permit- 
ting such  amendment  where  sucb  woald  con- 
form to  the  proof. 

In  tbe  case  of  French  v.  McCarthy,  125 
Cal.  608^  58  Pac.  154,  the  Supreme  Court 
of  California,  having  under  consideration  a 
matter  of  contract,  held  tbat  where  the  de- 
fendant appears  and  answers  in  an  action  on 
a  contract,  tb«  terms  of  which  are  set  foxtb 


in  the  complaint,  and  there  is  a  want  of  con- 
formity between  tbe  prayer  of  the  complaint 
and  tbe  facts  set  forth,  the  c*nrt  Is  antborla- 
ed  to  permit  an  amendment  at  the  trial  by 
inserting  a  larger  sum  In  the  prayer. 

Tbe  case  of  French  v.  McCarthy,  supra, 
presented  a  problem  affecting  an  amendment 
to  tbe  prayer  of  a  complaint  in  an  acti<Hi 
where  a  contract  continuing  In  its  nature 
was  Involved,  and  where,  after  the  action  had 
been  commenced,  additional  payments  were 
made  on  the  contract  so  as  to  involve  a  sum 
in  excess  of  that  due  and  ovrlng  on  the  con- 
tract at  the  time  of  tbe  commencement  of 
tbe  action. 

In  tbe  case  of  Etnnegan  v.  Dlmer,  31  Nev. 
528,  104  Pac.  17,  this  court.  In  quoting  from 
its  former  decision  in  the  case  of  McCaos- 
land  V.  Ralston,  12  Nev.  202,  28  Am.  Rep.  781, 
affirmed  a  rule  which  we  think  applicable  to 
tbe  case  at  bar,  wherein  it  said: 

"Courts  in  allowing  pleadings  to  be  amended 
are  necessarily  clothed  with  discretionary  pow- 
ers which  cannot,  owing  to  the  varying  circum- 
stances of  each  particular  case,  be  governed  by 
any  general  rale.  The  vital  question  is  whether 
the  court  lias  grossly  abused  its  discretion  in  this 
respect,  or  whether,  by  the  allowance  of  the 
amendments,  manifest  injustice  has  been  done  to 
appellant" 

Tbe  amendment  allowed  by  tbe  court,  and 
which  was  to  tbe  prayer  of  the  complaint, 
introduced  no  new  allegations,  made  no  ad- 
ditional parties,  did  not  complicate  the  suit, 
nor  increase  tbe  expense  of  litigation,  nor 
did  it  make  new  issues  of  fact  or  incumlier 
the  record.  Early  authorities  on  tbe  subject 
of  pleading  addressed  themselves  to  tbe  sub- 
ject ttaua: 

"It  the  bill  be  found  defective  in  its  prayer  for 
reliefj  or  in  proper  parties,  or  in  the  omission 
or  mistake  of  some  fact  or  drcumstance  con- 
nected with  the  sniwtance  of  the  case,  but  not 
forming  the  substance  itadf,  the  amendment  ia 
usually  granted.  Bnt  the  substance  of  the  bill 
must  contain  ground  for  relief."  Lycni  v.  Tall- 
madge,  1  Johns.  Ch.  (N.  Y.)  184. 

[2]  Does  the  evidence  support  tbe  Judgment 
and  decree  of  tbe  trial  court?  It  Is  tbe  con- 
tention of  appellant  here  that  the  contract 
in  question  was  one  wblcb  by  its  very  terms 
made  performance  impossible,  and  tbat  tbe 
contract  was  unconscionable.  Moreover,  it 
is  contended  tbat  tbe  contract  waa  void,  ip- 
asmnCh  as  there  was  a  want  of  considera- 
tion. 

We  may  say  at  tbe  outset  that  the  terms 
and  conditions  Imposed  by  the  contract  are. 
If  not  rare,  at  least  unusual  and  noveL  Tbe 
plaintiff,  respondent  here,  bad  located  a  vast 
tract  of  tbe  open  public  domain  by  means  of 
mining  locations.  Tbeae  locations,  being 
made  nnder  tbe  authority  of  a  federal  stat- 
ute applicable  to  tbe  subject  and  pursuant 
to  state  laws  In  conformity  therewith,  «»•  - 
templated  at  tbe  very  outset  tbe  mineralized 
diaracter  of  tbe  land  covered  by  the  loca- 
tions. Indeed,  It  would  be  difficult  for  one 
to  even  imagine  tbat  respondent  wonld  as- 
sert tbat  these  dalma  were  on  other  tbaiL 
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mlnerallied  domain,  for  the  mere  assertion 
of  ancb  a  contention  would  of  Itself  defeat 
the  right  of  respondent  to  locate  the  terri- 
tory nnder  the  mining  law.  The  validity  ot 
etLtH  claim  located  by  respondent  depended 
upon  the  discovery  of  mlneraL  Oyerman 
8.  M.  Go.  T.  Corcoran,  16  Not.  148;  Golden  t. 
Murphy,  81  Nev.  895, 103  Pac.  394,  105  Pac.  99. 

The  act  of  making  a  location  and  the 
maintenance  of  the  same  npon  the  public 
lands  looks  for  Its  validity  to  the  assertion 
of  the  locator  that  the  same  Is  mineralized, 
and  that  the  discovery  of  mineral  has  been 
actually  made.     Oolden  v.  Murphy,  supra. 

For  the  maker  of  a  mining  location  to  de- 
clare that  the  territory  embraced  within  the 
lands  of  his  location  was  nonmineral  in 
character  would  be  the  equivalent  to  declar- 
ing his  location  to  be  nuU  and  void,  and 
his  right  to  possession,  use,  or  occupancy 
of  the  public  domain  under  tiie  mining  laws 
of  the  land  would  automatically  cease. 

The  contract  here  in  question  was  one 
which  to  our  mind  indicates  a  Joint  adven- 
ture entered  into'  by  the  parties  for  mutual 
gain,  and  this  to  be  acquired  from  the  sale 
and  disposition  for  agricultural  purposes 
of  the  very  lands  to  which  respondent  here 
claimed  titte  under  her  declaration  that  site 
held  a  valid  location  based  upon  the  discovery 
of  mineral. 

The  agreement  entered  into  provides  that: 

"As  a  further  consideration  for  this  agree- 
ment, said  second  party  hereby  agrees  to  make 
application  under  the  law  known  as  the  'Carey 
Act,'  in  the  state  of  Nevada,  for  withdrawal  of 
all  of  said  lands  so  relinquidied  and  abandoned 
by  first  party  and  her  assodates;  •  *  •  and 
in  the  event  such  application  is  approved  by  the 
proper  state  and  United  States  government  offi- 
cials, said  second  party  shall  appropriate  and 
develop  sncb  of  said  lands  as  he  deems  practical 
and  capable  of  development,  according  to  the 
provisions  of  said  Carey  Act;  the  same  to  be 
soU  and  disposed  of  to  the  best  ability  of  the 
parties  hereto." 

The  contract  further  provided  that  the 
appellant  here,  the  second  party  to  the  in- 
strument, should  pay  to  the  first  party  one- 
eighth  of  any  and  all  money  received  from 
sales  of  land  procured  nnder  the  agreement. 
It  might  be  well  at  this  Juncture  to  note 
that  the  act  of  Congress  known  as  the  Carey 
Act  (Act  Aug.  18,  1884,  c.  301,  28  Stat.  372), 
and  that  nnder  which  the  parties  here  were 
to  carry  out  the  provisions  of  their  contract, 
Is  oAe  enacted  "to  aid  the  public  land  states 
in  the  reclamation  of  the  desert  lands  there- 
in, and  the  settlement,  cultivation  and  sale 
thereof  in  small  tracts  to  actnal  settlers." 
28  Stat  L.  872,  422,  |  4.  The  act  was  passed 
that  its  provisions  might  be  In  furtherance  of 
a  former  act  of  Congress  entitled  "An  act  to 
provide  for  the  sale  of  desert  land  in  cer- 
■  tain  states  and  territories."  Act  Ifarch  8, 
1877,  C  107, 19  Stat.  377,  D.  S.  Comp.  St  1918, 
a  4674r-4676.  The  act,  among  other  things, 
provides  that  the  land  may  be  withdrawn 
from  the  public  domain  and  segregated  to 
the  state  under  rules  and  regulations  pre- 


scribed by  the  Secretary  of  the  Interior.  Hie 
law  Itself,  as  well  as  the  regulations  pre- 
scribed by  the  Secretary  of  the  Interior,  pro- 
vide, among  other  things,  that  an  application 
for  the  withdrawal  of  the  lands  from  entry 
and  their  segregation  under  the  act  shall  be 
accompanied  by  an  aflSdavlt,  based  upon  per- 
sonal examination,  that  the  lands  sought 
to  be  vrlthdrawn  are  desert  in  character  as 
contemplated  by  the  Carey  Act,  and  are  non- 
mineral.  Hence  we  have  here  a  rather  anom- 
alous situation  presented  by  the  contract  in 
question,  in  which  the  respondent  plaintiff 
in  the  conrt  below,  set  up  as  a  valuable  con- 
sideration the  abandonment  of  a  right  to 
the  control  and  possession  of  public  domain 
under  the  assertion  that  the  same  was  min- 
eral in  character.  This  abandonment,  how- 
ever, the  sole  and  only  consideration  on  the 
part  of  respondent,  was  made  in  further- 
ance of  a  scheme  in  which,  according  to  the 
terms  of  the  contract,  she  was  Jointly  in- 
terested, the  success  of  which  scheme  depend- 
ed upon  the  nonmineralized  character  of  the 
very  land  which  she  claimed  to  relinquish. 
If  the  public  domain  over  which  respond- 
ent's mining  claims  were  located  was  non- 
mineral,  then  she  had  no  riglit  or  claim  or 
title,  under  the  mining  laws,  to  the  land 
embraced  within  her  claimsl  If  the  territory 
covered  by  the  mining  Claims  was  mlnerallxed 
in  character,  it  was  impossible  to  carry  ont 
the  scheme  contemplated  by  the  ccmtract, 
in  which  scheme  she  was  Jointly  interested 
and  by  the  success  of  which  alone  she  could 
claim  anything  from  appellant  herein.  If 
the  land  in  question  was  nonmineral,  re- 
spondent had  no  right  to  control  or  i>oases8ian 
of  the  territory  covered  by  the  claims; 
hence  she  conveyed  nothing  of  value  as  a 
consideration.  If  the  land  was  mineral  in 
character,  that  of  itself  ipso  facto  defeated 
the  scheme  and  made  the  thing  sought  to  be 
carried  out  under  the  contract  impoesible: 
hence  performance  by  the  appellant  was  im- 
possible. 

That  the  contract  is  void  as  being  Impoe- 
sibls  of  complete  execution  is  made  manifest 
when  we  view  it  from  another  angle.  The 
contract  provides  for  the  payment  of  $10<' 
per  month  to  respondent  by  appellant;  said 
payments  to  continue  during  a  period  of 
time  as  fixed  by  a  specific  section  of  the  con- 
tract which  reads  as  follows: 

"It  is  further  agreed  that  the  payment  of  $100 
per  month  by  said  second  party  to  first  party, 
hereinbefore  provided  for,  aball  ceaae  at  ^ 
time  of  the  sale  of  any  of  the  aforesaid  lands 
amounting  to  160  acres." 

The  contract,  among  aOuct  things,  pro- 
vides: 

"The  whole  of  said  lands  so  applied  for  to  be 
approximately  100,000  acres  more  or  leas;  and 
in  the  event  such  application  is  approved  by  tbc 
proper  state  and  United  States  government  olS- 
cials,  said  second  party  shall  appropriate  and  de- 
velop such  of  said  lands  as  he  deems  practical 
and  capable  of  development  aeoordias  to  the 
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provisions  of  said  Carey  Act,  the  same  to  be  gold 
and  disposed  of  to  the  best  ability  of  the  parties 
hereto.'' 

By  the  act  of  Congress  known  aa  tbe  Carey 
Act,  DO  land  is  acquired  by  any  person,  com- 
pany, or  corporation,  unless  (if  a  natural 
person)  he  should  become  an  entryman,  In 
which  case  180  acres  would  be  the  maximum 
acreage  such  entryman  might  acquire.  The 
Chrear  Act  by  Its  several  provisions  contem- 
plates the  establishment  and  perfection  of 
reclamation  projects,  the  same  to  supply  wa- 
ter for  the  Irrigation  at  a  given  tract  of  land, 
and  when  completed,  tbe  person,  whether 
natural  or  artlfldal,  conducting  the  same, 
derives  hla  or  its  profits  ftom  the  sale  of 
the  water  rights  to  actual  settlers  on  the 
lands  covered  by  the  reclamation  project 
The  act  provides  for  temporary  withdrawal 
of  the  public  lands  from  entry.  An  appli- 
cation for  a  temporary  withdrawal  of  lands 
under  the  provisions  of  tbe  act  means  that 
tbe  applicant  proposes  to  Irrigate  tbe  lands 
requested  to  be  withdrawn  from  public  entry 
and  desires  time  to  make  tbe  necessary  sur- 
veys, maps,  plats,  determinations,  and  apec- 
Iflcatlons  to  comply  with  the  government  re- 
quirements. Tbe  object  of  tbe  temporary 
wttbdrawal  Is  to  protect  the  applicant  from 
interference  by  persons  attempting  to  ac- 
quire lands  within  the  project  other  than 
through  the  procedure  established  for  Carey 
Act  projects.  One  who  seeks  to  carry  out 
a  reclamation  project  under  the  Carey  Act 
must  file  with  the  state  engineer  of  the  state 
of  Nevada  an  application  for  a  water  rigbt 
commensurate  to  the  acreage  sought  to  be 
reclaimed.  Rev.  Laws  1012,  |  3068.  The 
effect  of  the  temporary  withdrawal  Is  to 
withhold  the  lands  for  one  year  from  entry 
under  public  land  laws. 

One  who  seeks  to  p^ect  a  project  under 
tbe  Carey  Act,  as  we  read  the  law,  bas  noth- 
ing whatever  to  do  with  the  sale  or  disposal 
of  the  land  covered  by  the  project  When 
tbe  Irrigation  system  is  In  condition  to  deliv- 
er water  to  settlers,  the  price'  at  which  wa- 
ter rights  will  be  sold  to  such  settlel-s  having 
been  fixed  by  contract  between  the  state 
Carey  Act  Commission  and  the  party  In 
charge  of  the  project  (R.  Ii.  1912,  |  8071), 
tbe  lands  are  thrown  open  for  ent^  and  al- 
lotment of  not  exceeding  160  acres  to  each 
entryman.  Tlie  payments  for  the  land  are 
made  by  tbe  entryman  to  the  state,  and  the 
patent  issued  for  the  land  la  from  tbe  state 
to  tbe  entryman.  The  rigbt  to  the  use  of 
tbe  water,  and  not  the  land.  Is  sold  by  the 
party  perfecting  the  project  to  tbe  actual 
setUer.  Stat  1911.  p.  84;  28  Stat  lu  872- 
422. 

A  contract  to  do  a  thing  which  cannot  be 
performed  vrltbout  a  violation  of  the  law  Is 
void,  whether  the  parties'  knew  tbe  law  or 
not    6  R.  C.  U  694. 

Tbe  contract  here  In  question  assumes  tbe 
carrying  out  of  a  sdteme  made  Impossible 
by  tbe  very  law  under  which  the  scheme  was 


to  be  perfected.  If  we  read  tiie  omtract 
correctly.  It  assumes  the  right  of  tbe  par- 
ties to  sell  and  di&pose  of  the  land  and  ac- 
quire a  profit -from  sudi  sale  and  disposition. 
The  right  of  sale  Is  expressly  reserved  by 
the  federal  statute  to  a  third  party,  namely, 
the  state.  If  the  contract  had  contemplated 
tbe  development  of  an  irrigation  sy&ton  and 
the  sale  of  the  water  therefrom  to  settlero 
upon  the  public  domain  under  tbe  system, 
the  contract  would  have  assumed  the  per- 
formance of  that  which  under  the  law  was 
within  tbe  power  of  tbe  nmtracting  parties. 

It  may,  we  think,  be  safely  said  that  the 
contract  here  in  question  assumed  the  exist- 
ence of  an  essential  fact  namely,  the  right 
of  one  or  both  of  the  parties  to  sell  and  dis- 
pose of  the  lands  under  tbe  law  known  as 
the  Carey  Act  This  was  a  false  assumption, 
and  a  contract  based  upon  such  has  been 
said  to  be  one  where  there  is  no  meeting  of 
the  minds  In  reality,  and  hence  no  contract 
Nordyke  &  Marmon  Co.  v.  Kehlor,  155  Mo. 
643,  56  S.  W.  287,  78  Am.  St  Bep.  600. 

The  obligation  Imposed  upon  tbe  appellant 
herein  to  pay  to  the  respondent  tbe  sum  of 
money  specified  antll  the  first  sale  of  160 
acres  had  been  accomplished  contemplated 
a  termination  of  the  obligation  by  an  Inci- 
dent made  Impossible  by  law.  If  the  cod- 
tract  bad  provided  that  tbe  sum  specified 
should  be  paid  to  respondent  each  month 
until  the  first  entryman  bad  filed  upon  the 
land  under  tbe  project,  or  until  tbe  first  en- 
tryman, having  filed  on  160  acres  under  tbe 
project,  bad  assumed  the  obligation  of  pay- 
ing for  the  water  for  160  acres,  or  until  the 
first  Mitryman  had  made  payment  to  tbe 
state,  or  until  tbe  first  entryman  had  paid 
for  water  for  tbe  first  160  acres,  then,  under 
either  of  these,  a  condition  might  be  present- 
ed capable  of  accomplishment  by  one  or  botb 
of  the  parties.  The  contract  here  In  question 
wasi  subject  to  implied  conditions  Incapable 
of  performance  by  respondent  or  by  the  Joint 
efforts  of  the  parties,  and  hence  unenforce- 
abla  Dexter  v.  Norton,  47  N.  T.  62,  7  Am. 
Rep.  415;  Booth  v.  Spuyten  IXuyvil  Rolling 
MUl  Co.,  60  N.  Y.  491.  This  condition  arose 
not  by  subsequent  acts  or  conditions,  but  was 
embodied  Into  tbe  very  contract  Itself  at 
the  time  of  its  making,  Inasmuch  as  the 
terms  of  the  contract  were  made  Impossible 
by  operation  of  the  law  which  tbe  contract 
Itself  sought  to  put  in  motion. 

It  will  not  be  assumed  from  the  language 
of  tbe  contract  that  it  was  tbe  intention  of 
the  parties  at  the  time  of  making  tbe  instro- 
ment  that  tbe  appellant  was  to  pay  to  re- 
spondent a  sum  of  money  each  month  inde- 
terminate as  to  time.  It  is  rather  to  be  con- 
dnded  that  the  Intention  of  the  parties  was 
to  terminate  the  payments  on  the  transpiring 
of  an  event  to  wit  "at  the  time  of  tbe  sale 
of  any  of  the  aforesaid  lands  amounting  to 
160  acres." 

Through  an  ignorance  of  tbe  law,  tbe  par- 
ties may  have  believed,  at  tbe  time  of  maMng 
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tbte  oontract,  that  sndi  an  att  was  poa8lbl& 
Bat  inasmuch  aa  the  sale  and  disposition 
ot  the  land  was  not  a  matter  wlOiln  the 
control  or  reflation  of  either  of  the  parties, 
but  rather  a  matter  solely  within  the  power 
of  a  third  party — the  state — ^the  conditions 
under  which  the  respondent  here  might  have 
carried  out  the  obligations  imposed  by  the 
contrtict  were  not  within  his  control.  It 
would  appear  here  as  though  the  agreement 
was  founded  upon  a  false  omceptlon  as  to 
the  law  under  wUch  its  terms  were  to  be 
carried  out  and  upon  the  operation  of  which 
law  performance  was  contingent.  This  pre- 
cludes the  idea  of  a  meeting  of  the  minds. 
A  contract  or  agreement  founded  on  a  false 
conception  as  to  a  matter  or  thing  then  ex- 
istent is  null  in  so  far  a6  it  may  be  opera- 
tire  against  the  party  who  misconceives. 
Prevail  v.  Fitch,  5  Whart  (Pa.)  826,  34  Am. 
Dec.  558. 

It  has  been  said  that  where  a  contract 
was  made  under  a  mistaken  idea  or  belief 
that  future  legislation  would  be  enacted, 
which  legislation  was  never  enacted,  and  the 
failure  for  the  enactmimt  of  the  same  was 
not  imputable  to  either  of  the  parties,  the 
contract  is  not  enforceabl&  6  B.  C.  L.  620. 
If  this  rule  is  applicable  to  legislation  not 
yet  macted,  it  is  equally  applicable  to  laws 
in  existence  at  the  time  of  the  making  of  the 
contract,  the  effect  of  which  makes  the  con- 
ditions of  the  contract  legally  impossible  of 
accomplishment. 

In  the  cas«  of  Miles  ▼.  Stevens,  8  Pa.  21, 
46  Am.  Dec  821,  the  Supreme  Court  of  Penn- 
sylvania gave  expression  to  that  which  we 
And  to  be  a  general  rule,  namely,  that  if  the 
agreement  in  question  was  made  un'der  a 
mistaken  impression  that  facts  essential  to 
the  contract  did  exist  or  would  afterwards 
exist,  and  if  the  contracting  parties  were 
prevented  from  i)erformlng  by  causes  over 
whldi  the  parties  had  no  control,  the  contract 
is  unenforceable.    There  the  court  said: 

"We  perceive  no  distinction  either  in  principle 
or  authority,  where  the  parties  contract,  either 
with  a  view  to  existing  facts,  or  facts  merely  in 
contemplation  between  the  parties,  dependent  on 
future  events  or  contingencies.  In  either  case, 
when  the  basis  of  the  contract  fails  without  the 
assent  of  the  parties,  to  attempt  to  enforce  the 
agreement  is  inequitable." 

The  principal  thing  in  the  minds  of  the 
contracting  parties,  as  disclosed  from  the 
very  langruage  of  the  contract  itself,  was  the 
sale  and  disposition  of  lands  which  at  the 
time  of  the  making  ot  the  contract  were  of 
the  open  public  domain  of  the  United  States. 
It  was  the  accomplishment  of  the  ultimate 
purpose  of  the  contracting  parties,  namely, 
the  sale  of  the  land,  which  was  to  terminate 
the  obligation  imposed  upon  appellant  here 
They  were  mistaken  when  they  assumed  that 
either  of  the  parties  might  sell  or  diqKise  of 
the  imbllc  domain  under  the  law  known  as 
the  Carey  Act.  They  were  mistaken  when 
tfiey  assumed  that  the  Carey  Act,  the  law 
whldi  their  Joint  venture  was  to  aet  in  mo- 


tion, pennltted  the  sale  of  the  land  bj  tb» 
Individuals,  associations,  or  corporations  at 
whose  Instance  the  land  would  be  withdrawn 
from  public  entry.  In  our  Judgment  we  as- 
sert a  correct  rule  of  law,  fairly  applicable 
to  the  matter  at  bar,  when  we  say  that  where 
certain  facta  assumed  by  both  parties  to  a 
contract  are  the  basis  of  the  contract,  UMI 
It  subsequently  appears  that  such  facts  do 
not  exist,  or  by  a  law  then  existent  are  made 
Impossible  or  inoperative,  the  contract  Is 
void.  Fink  ▼.  Smith,  ITO  Pa.  124,  82  AtL 
666,  50  Am.  St  Bep.  750. 

In  6  Ruling  Case  Law,  at  page  621,  we 
find  a  statement  which  we  believe  well  anp- 
ported  by  authority,  to  the  effect  that  If  an 
agreement  is  induced  by  a  mistake  common 
to  both  parties,  without  which  mistake  the 
agreement  would  not  have  been  made,  and 
the  mistake  was  In  respect  to  the  snbject- 
matter  of  the  contract,  the  agreement  la  in- 
operative and  void.  "This  rule,"  says  the 
authority,  "which  has  been  adopted  as  «  part 
of  the  common  law,  is  based  upon  the  idea 
that  in  such  cases  no  oontract  has  been  con- 
summated, that  the  mtnds  ot  the  parties 
have  never  met  In  respect  to  the  real  mb- 
}ect-matter  ot  the  contract  It  is  not  a  case 
of  a  mere  failure  of  consideration,  for  that 
Implies  the  existence  of  a  contract  while  a 
mutual  mistake  prevents  the  existence  ot 
one." 

Where  parties  assume  to  contract  >nd 
there  Is  a  mistake  as  to  the  existence  ot  a 
subject-matter,  it  is,  we  think,  a  correct  state- 
ment ot  the  law  that  under  such  conditions 
there  is  no  oontract  because  ot  the  want  ot 
mutual  assent  necessary  to  create  one. 

We  quote  from  6  Bnling  Case  Law,  p.  QZt 
that  which  we  deem  eivlicabte  to  the  matter 
at  bar,  to  the  following  effect: 

"If  by  mutaal  mistake  a  contract  is  fonnded 
upon  a  condition  impossible  of  performance  be- 
cause of  the  assumption  of  the  existence  of  a 
fact  which  cannot  eiiat,  and  its  adoption  by  both 
parties  as  the  sole  standard  by  whidi  to  test 
the  performance  of  the  condition,  the  oontract 
cannot  be  enforced,  and  it  la  immaterial  who 
furnished  the  information  upon  which  the  con- 
dition is  predicated,  or  that  the  person  pleading 
the  mistake  had  the  means  of  discoverins  it,  or 
by  care  and  diligence  might  have  avoided  it" 
Nordyke  &  Marmon  Co.  v.  Kehlor,  supra. 

It  is  unnecessary  tor  ns  to  dwell  upon  the 
motion  to  strike  or  the  motion  to  dismiss  the 
appeal,  inasmuch  as  the  matter  toadied  up- 
on in  our  decision  and  by  rea8<»t  ot  wbidi 
we  conclude  that  a  reversal  must  ensue  is 
a  matter  appearing  upon  the  face  ot  the 
Judgment  roU.  The  pleadings  in  the  case  are 
properly  a  part  of  the  Judgment  roll,  and  the 
oontract  in  question  being  an  essential  part 
of  the  pleadings  in  this  case,  it  was  unnec- 
essary for  us  to  go  further  than  to  deter- 
mine the  fftct  as  to  whether' the  Jndsment 
was  supported  by  the  pleadings.  Our  oon- 
clusion  in  the  matter  is  arrtved  at  from  the 
Judgment  roll  alone.  Henoe  tt  was  unneces- 
sary for  us  to  consider  any  of  the  phases  ot 
the  appeal  that  might  have  been  aflectsd  br 
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the  motion  to  itrlke.  The  motion  to  dismiss 
the  appeal  was  not  well  taken  as  against  tne 
appeal  from  the  judgment  alone,  inasmuch 
as  the  time  for  snch  an  appeal  had  not  ex- 
pired. • 

The  judgment  is  reversed.  It  is  so  or- 
dered. 

NOROBOSS,  O.  J.<  concurs.' 

COLEMAN,  J.  I  concur  In  the  order,  and 
will  later  file  an  opinion  stating  my  views. 

CX>LEMAN,  J.  While  I  concur  in  th»  or- 
der of  reversal,  I  cannot  agree  with  the  in- 
terpretation put  upon  the  contract  in  ques- 
tion by  the  court,  as  expressed  in  the  follow- 
Ing  language: 

"For  the  maker  of  a  mining  location  to  declare 
that  the  territory  embraced  within  the  lands  of 
bis  location  was  nonmioeral  in  character  would 
be  equivalent  to  declaring  his  location  to  be  null 
and  void,  and  his  right  to  possession,  use,  or 
occupancy  of  the  public  domain  under  the  min- 
ing laws  of  the  land  would  automatically  cease." 

In  my  opinion,  there  is  not  one  word  in 
the  contract  to  Justify  this  construction. 
Whether  the  mining  claims  mentioned  in 
the  contract  were  located  as  lode  mining 
claims  or  as  placer  claims,  for  oil  or  other 
minerals,  does  not  appear.  It  is  a  well- 
known  fact  that  there  have  been  many  thou- 
sands of  acres  of  land  located  and  patented 
as  mineral  or  nonmineral  tliat  might  have 
t>een,  with  propriety,  located  and  patented 
as  of  the  other  class.  In  some  instances  land 
has  been  held  to  he  mineral  by  th^  courts 
and  agricultural  by  the  Land  Department, 
both  tribunals  acting  upon  substantially  the 
same  evidence.  A  striking  example  of  this 
was  brought  to  our  attention  in  the  recent 
case  of  Earl  v.  Morrison,  39  Nev.  120,  154 
Pac.  75.  Supi)Ose  in  that  case  the  locator 
imder  the  scrip  (who  finally  prevailed),  real- 
ising the  delay,  enormous  expense,  and  other 
Inconveniences  incident  to  prolonged  litiga- 
tion both  in  the  courts  and  before  the  Land 
Department,  had  entered  into  an  agreement 
with  the  placer  locators,  whereby  it  was 
agreed  that  they  should  cancel  their  scrip 
locations  and  permit  the  placer  locators  to 
proceed  to  patent  without  contest,  upon  the 
condition  that  the  placer  locators  might  work 
the  land  for  mineral,  and  that  the  scrip  lo- 
cators might  cultivate  it,  each  so  operating 
as  not  to  interfere  with  the  other,  and  that 
after  all  the  mineral  was  exhausted  the  land 
should  be  conveyed  in  fee  to  the  scrip  loca- 
tors, would  any  one  say  that  there  would 
be  no  consideration  for  the  canceling  of  the 
scrip  location?    I  think  not 

Suppose  Jones  and  associates  should  lo- 
cate a  tract  of  land  as  a  placer  claim  for  the 
purpose  of  mining  for  oiL  The  land  has  all 
the  indications  tliat  oil  can  be  found  by 
prospecting  They  are  all  poor  men.  Short- 
ly after  the  oil  locations  are  made.  Brown 
and  associates,  men  of  wealth,  come  along 
and  say  to  Jones  and  associates: 


"The  land  which  yon  have  located  for  oil  will 
grow  fine  alfalfa,  and  there  is  a  Isr^e  stream 
of  water  near  by  with  wiii<^  it  can  be  irrigat- 
ed. We  are  going  to  town  and  enter  the  land 
?inder  the  Desert  Act  and  appropriate  the  water 
or  irrigation  purposes.  Now,  we  do  not  care 
for  the  oil,  and  if  yon  will  abandon  your  loca- 
tions for  oil,  we  wUl  patent  the  land  under  the 
Desert  Act  and  enter  into  a  contract  with  you 
that  you  may  go  uimn  the  land  and  prospect  for 
oil  as  soon  as  we  get  onr  patent,  and  that  your 
operations  shall  be  without  hindrance  from  us." 
Jones  and  associates,  having  no  money 
with  which  to  litigate,  and  knowing  ttiat 
some  of  the  best  agricnltural  land  in  the 
world  produces  the  highest  quality  of  oil,  ac- 
cept the  proposition,  abandon  the  placer  lo- 
cation, and  Brown  and  associates  procure 
their  patent.  Jones  and  associates  go  upon 
the  premises,  put  down  a  well,  and  get  oil. 
Brown  and  aasodateB  eject  them.  Would 
any  one  say  that  Jones  and  associates  would 
have  no  remedy  ?  What  is  the  difference  be- 
tween the  BUiipoaed  case  and  the  one  at  bar? 
We  will  snppoee  another  case.  Jobtn 
Smith,  a  poor  prospector,  with  barely  suffi- 
cient resouroea  to  maintain  bis  exAstence 
while  developing  his  property,  locates  ground 
as  a  placer  mining  claim,  wtiich  has  all  the 
indications  to  Justify  its  location  as  such,  and 
90  days  thereafter  opens  up  within  its  bound- 
aries a  true  fissure  vein  of  high-grade  gold 
ore.  Three  days  after  opening  up  this  fis- 
sure, John  Doe,  a  wealthy  man,  goes  upon  the 
property  and  locates  the  fissure  vein  in  his 
own  name.  John  Doe  goes  to  Jolm  Smith 
and  says: 

"The  vein  which  I  have  located  on  your  placer 
was  a  'known  vein'  at  the  time  you  located  your 
placer  dalm,  though  you  may  not  have  knuwn  of 
Its  existence.  It  having  been  a  known  vein,  yon 
cannot  hold  it  under  ^our  placer  location;  but 
I  do  not  want  a  lawsuit  wiUi  you.  Now,  if  you 
will  abandon  your  placer  location  so  that  I  can 
perfect  patent  to  my  lode  location  withont  liti- 
gation, I  will  give  you  an  undivided  one-third 
interest  in  my  lode  daim." 

Smith,  being  a  poor  man,  accqits  the  prop- 
osition, and  a  written  agreement  Is  entered 
into  accordingly,  whereupon  the  placer  loca- 
tion is  abandoned  and  a  relocation  of  the  lode 
claim,  so  as  to  take  in  all  the  ground  allow- 
ed by  law,  is  made  by  Doe,  and  the  claim  is 
patented  in  his  name.  But  thereafter  he  re- 
fuses to  acknowledge  any  rights  in  John 
Smith  because  be  had  abandoned  his  placer 
location  to  enable  Doe  to  acquire  title  to  a 
valuable  lode  claim.  Is  it  not  clear  that  a 
court  of  equity  would  compel  John  Doe  to 
do  equity?  We  think  it  is.  So  far  as  ap- 
pears in  the  record,  the  case  at  bar  is  not 
materially  different  from  either  of  the  sup- 
posed cases. 

I  cannot  agree  with  the  view  expressed 
that  the  agreement  entered  into  between  tlie 
parties  indicates  a  Joint  adventure.  A  Joint 
adventure  is  nothing  more  nor  less  than  a 
partnership  limited  to  a  single  transaction. 
In  other  words,  to  constitute  a  joint  adven- 
ture there  must  enter  into  the  undertaking 
the  elements  of  a  partnership,  such  as  a  shar- 
ing of  the  losses  and  of  the  iNrofits.    There  is 
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nothing  of  tbat  Mnd  In  this  case.  While  re- 
spondent was  to  assist  in  promoting  the  pro- 
ject, she  was  not  to  participate  In  the  profits. 
She  was  to  receive  a  monthly  payment  which 
was  not  made  contingent  upon  their  being 
profits. 

As  to  the  position  taken  in  the  opinion  of 
the  court,  that  the  contract  is  void  because 
it  was  impossible  of  complete  performance,  I 
need  only  to  say  that  there  is  no  doubt  but 
that  the  contract  is  incapable  of  performance 
according  to  its  letter,  for  the  reason  that  no 
land  withdrawn  pursuant  to  the  terms  of  the 
Carey  Act  can  be  sold  except  by  the  state, 
and  not  for  more  than  91  per  acre.  When  we 
consider  this  fact,  and  the  further  fact  that 
in  projects  of  this  character  the  law  permits 
the  promoter  to  sell  to  the  purchasers  of  land 
a  perpetual  right  to  water  to  be  appropriated 
for  use  upon  the  land,  we  are  inevitably  forc- 
ed to  the  conclusion  that  it  was  the  intention 
of  the  parties  tbat  the  right  to  the  payment  in 
question  should  turn,  not  upon  the  sale  of  160 
acres  of  land,  but  upon  the  sale  of  a  water 
right  for  160  acres  of  land. 

If  we  were  to  undertake  to  ascertain  the 
real  intention  of  the  parties  to  the  contract, 
I  think  we  might  take  into  consideration  the 
subject-matter  of  the  contract,  the  existing 
federal  and  state  statutes,  the  situation  of  the 
parties  at  the  time  of  its  execution,  and  all 
other  surrounding  facts  and  drcumstaaces. 
If  this  view  is  correct,  the  question  arises  as 
to  whether  or  not  the  contract  is  capable  of 
reformation  so  as  to  be  made  to  read  In  ac- 
cordance with  the  intention  of  the  parties. 


In  re  HABTUNG'S  ESTATE.    (Na  2217.) 
(Supreme  Court  of  Nevada.    Nov.  9,  1916.) 

1.  Chabiths    *=>38— Conbtruotion— Dmio- 

.    RATION     OF    LBOATEEB— ChaBITABUC    INSTI- 
TUTIONS— Bequkst  to  Fbatebnal  Obdeb  to 
Establish  an  Obfeans'  Houk  "Wobtht 
of  Its  Name." 
Under  a  wUl  deviainc  the  residue  of  an  es- 
tate to  an  Independent  Order  of  Odd  Fellows, 
the  income  therefrom  to  be  paid  over  to  them 
annually,  if   within  five  years  from  testator's 
death  the  order  established  a  home  for  orphans 
"worthy  of  its  name,"  the  words  "worthy  of  its 
name"  did  not  require  the  expenditure  therefor 
of  the  sum  of  $25,000  aa  specified  for  a  school 
building  in  another  paragraph  of  the  will,  bnt 
the  will  made  the  order  itself  judge  as  to  wheth- 
er or  not  the  home  was  worthy  of  its  name,  sub- 
ject to  the  right  of  the  courts  to  finally  deter- 
mine the  question. 

[Ed.   Note.— For  other   cases,   see  Charities, 
Cent.  Dig.  i  66;  Dec.  Dig.  «=»38.] 

2.  Cbabitixb  «s»S8— Condition— Establish- 
ment BT  Fbatebnal  Oboeb  or  A  HOMK 
"WoBTHT  OF  Its  Name." 

A  devise  conditioned  upon  establishing  by 
fraternal  order  of  an  orphans'  home  "worthy 
of  its  name"  was  satisfied  by  the  establishment 
of  a  home  which,  considering  the  strength  of 
the  order  in  the  state,  the  population  of  the 
state,  and  the  general  conditions  existing  there- 


in, compared  favorably  widi  aimflar  lastitntioiia 
of  the  order  elsewhere. 

[Ed.  Note.— For  other  cases,  see  CSiarities, 
Cent.  Dig.  |  66;  Dec.  Dig.  «=»38.] 

3.  Chabitibs  «=>38— CoNDinoNB— Febfobk- 
ance  —  snfficisnct  —  establishmeni  01 
Obfhans'  Home  "Neab"  a  City. 

A  devise  conditioned  on  the  eatabliahmeot 
of  an  orphans'  home  "near"  a  city  was  satisfied 
by  its  establishment  within  the  dty  corporate 
limits;  the  apparent  intention  by  sach  direo 
tion  being  to  confine  the  location  of  the  home  to 
the  vicinity  of  the  dty,  and  not  to  exclude  it 
from  the  city  Umits. 

[Eld.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  i  66 ;   Dec.  Dig.  «=»38. 

For  other  definitions,  see  Words  and  Phrsaci^ 
First  and  Second  Series,  Near.] 

4.  Pebfxtditixs  «=>8(7)— Chautablk  Cm— 
"Public  Chabitt." 

A  bequest  of  the  income  of  the  residue  of 
an  estate  to  a  fraternal  order  if  die  order  et- 
tabllshed  an  orphans'  home  as  provided  therein 
did  not  violate  the  common-law  rule  against 
perpetuities,  such  home  being  a  public  charity, 
since  its  use  was  not  confined  to  any  privileged 
or  special  class  of  or^riians. 

[E<d.  Note.— For  other  cases,  see  Perpetnitiw, 
Cent.  Dig.  fg  66,  66 ;   Dec.  Dig.  «=>8(T). 

For  other  definitions,  see  Words  and  Phraae^ 
First  and  Second  Series,  Public  Charity.] 

6.  Chabitibs   «=>4  —  Consibuctioh    or  Bs- 

QUEST— CHABITABLE  UbE. 

A  bequest  of  the  income  of  an  estate,  to  be 
naid  over  to  a  fraternal  order  annually,  if  with- 
in five  years  from  testator's  death  the  order  e>- 
tablished  an  orphans'  home  as  provided  therein, 
held  not  void  as  imposing  no  imperative  dutr 
upon  the  order  to  devote  the  money  to  a  cfasN 
itable  use,  since  under  the  will  the  income  wai 
to  be  used  in  the  maintenance  of  the  home. 

[Ed.  Note.— For  other  vcases,  see  Charities, 
Cent  Dig.  jj  7>  9>  10 ;   Dec.  Dig.  <S=>4.] 

Appeal  from  District  Conit,  Washoe  Conn- 
ty ;  B.  C.  Stoddard,  Jndge. 

In  the  matter  of  the  estate  of  Arthur  Hart- 
nng,  deceased.  From  on  order  denying  mo- 
tion by  the  Board  of  Regents  of  the  Univer- 
sity of  Nevada  for  a  new  trial  and  from  final 
decree  of  distribution,  the  Board  of  R^ents 
appeals.    Afllrmed. 

George  B.  Thatcher,  Atty.  Oen.,  and  Hoyt, 
Gibbons  &  French,  of  Reno,  for  appellant. 
Thomas  E.  Kepner  and  C.  E.  Mack,  both  of 
Reno,  for  respondent. 

COLEMAN,  J.  This  is  an  appeal  by  the 
board  of  regents  of  the  'Onlversity  of  Ne- 
vada from  an  order  denying  Its  motion  for  a 
new  trial  and  from  a  final  decree  of  distribu- 
tion in  the  matter  of  the  estate  of  Otto  Har- 
tung,  deceased.  This  is  the  second  appeal 
growing  out  of  the  construction  of  tbe  will 
of  Mr.  Hartuag,  the  former  decision  being 
reported  in  30  Nev.  200,  156  Pac.  353. 

The  portions  of  the  will  necessary  to  an 
understanding  of  the  questions  involved  read: 

"Tenth,  I  give,  devise  and  bequeath  all  tbe 
residue  of  my  estate,  both  real  and  personal, 
as  follows: 

"(A)  To  the  Independent  Order  of  Odd  Fel- 
lows of  the  state  of  Nevada  the  income  from 
my  estate  to  be  paid  over  to  them  by  my  ex- 
ecutors and   trustees  annuaUy,  if  within   five 
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rear*  from  fli«  date  of  my  death  the  said  In- 
dependent Order  of  Odd  Fellows  of  the  state 
of  Nevada,  does  establish  a  home  worthy  of  its 
name,  for  orphans  and  fotrndlings  near  Reno, 
Nevada,  and  to  be  known  by  the  name  of  the 
'Royal  D.  Hartnng  Home  for  Orphans  and 
Foundlings'  but  if  the  Independent  Order  of 
Odd  Fellows  of  Nevada  does  not  accept  the  pro- 
vision of  this  beqaest,  within  the  time  herein 
mentioned,  then    *    •    *. 

"(C)  I  give  and  bequeath  all  my  estate,  both 
real  and  personal  not  otherwise  herein  devised, 
to  the  board  of  reirents  of  the  State  University 
of  Nevada.    •    •    ♦ " 

The  lower  conrt  found  that  the  Independ- 
ent Order  of  Odd  Fellows  had  established  the 
home  as  contemidated  by  the  terms  of  the 
will. 

Appellant  nrges  on  this  appeal:  (1)  That 
the  Independent  Order  of  Odd  Fellows  Chere- 
Inafter  referred  to  as  appellee)  did  not  es- 
tablish a  home  "worthy  of  Its  name";  (2) 
that  the  home,  having  been  established  with- 
in the  corporate  limits  of  the  dty  of  Reno, 
was  not  a  compliance  with  the  terms  of  the 
win,  which  provided  that  it  should  be  estab- 
lished "near"  Reno ;  (3)  that  the  devise  and 
bequest  to  appellee  offends  against  the  com- 
mon-law rule  against  perpetuities;  and  (4) 
that  the  bequest  is  void  because  no  impera- 
tive duty  Js  Imposed  upon  appellee  to  devote 
the  bequest  to  a  charitable  use.  We  will  con- 
sider these  questions  In  the  order  mentioned. 

[11  It  Is  strenuously  contended  by  counsel 
for  appellant  that  the  home  established  by 
appellee  is  not  worthy  of  its  nam&  It  is  urg- 
ed that  since  the  testator,  by  paragraph  B 
of  his  wHI,  required  that  the  Reno  school 
district  erect  a  bufidlng  to  cost  not  less  than 
$25,000,  in  case  It  should  acquire  the  proper- 
ty of  testator,  that  It  must  be  concluded  that 
the  testator  had  in  mind  that  appdlee  should 
erect  a  home  to  cost  equally  as  much.  We 
are  unable  to  adc^t  this  view.  It  Is  to  us 
evident  at  a  glance  that  the  testator  did 
not  have  in  mind  that  the  home  to  be  erected 
by  appellee  should  cost  925,000,  for  if  so  he 
would  have  spedfled  the  amount,  as  he  did  in 
paragraph  B  of  his  wllL  Having  thought 
«f  requiring  the  school  board  to  erect  a  build- 
ing to  cost  125,000,  it  would  have  been  the 
most  natural  thing  In  the  world  for  the  tes- 
tator to  have  designated  that  amount  as  the 
cost  price  of  the  home  had  be  had  such  an 
Idea  in  his  mind.  The  very  words  "worthy 
of  Its  name"  convince  us  that  he  had  no  such 
idea,  for  the  reason  that,  having  decided  up- 
on $25,000  as  the  cost  price  of  the  school,  and 
the  ease  with  which  he  could  have  fixed  a 
similar  figure  as  the  cost  of  the  home  had 
be  so  contemplated,  he  sought  to  express  an 
entirely  different  idea,  and  used  an  expres- 
sion which  was  evidently  the  result  of  ma- 
ture reflectlm. 

It  is  obvlons  that  the  testator  meant  to 
convey  a  distinct  Idea  by  the  words  which  he 
ased,  and  it  is  equally  obvious  that  he  in- 
tended that  the  appellee  should  be  the  judge 
as  to  whether  or  not  the  home  established 
was  "worthy  of  its  oam^"  subject  to  the 


right  of  the  courts  to  finally  determine  the 
question.  Taking  this  view,  we  must  deter- 
mine whether  the  home  established  by  appel- 
lee is  one  worthy  of  its  name. 

[2]  Since  the  standard  of  everything  is  es- 
tablished by  a  comparison  of  it  with  other 
things,  we  must  necessarily  compare  the 
home  established  with  other  similar  homes ; 
and  we  think,  too,  that  it  Is  only  right  in  so 
doing  to  take  into  consideration  the  strength 
of  appellee  in  Nevada,  the  population  of  the 
state,  and  the  general  conditions  existing 
therein.  Only  one  witness  gave  testimony 
relative  to  similar  Institutions  in  other  states, 
and  from  his  testimony  the  home  in  Beno, 
everything  considered,  compares  very  favor- 
ably with  similar  Institutions  elsewb^e; 
and.  In  considering  this  testimony  In  connec- 
tion with  other  testimony  and  the  population 
of  the  state,  we  canot  say  that  the  lower 
court  was  not  Justified  in  holding  that  the 
home  in.  question  is  worthy  of  its  name. 

[3]  The  next  point  urged  is  that  appellee 
failed  to  comply  with  the  terms  of  the  will, 
in  that  the  home  which  was  established  Is 
"in"  Reno.  Instead  of  "near"  Bena  The  will 
reads: 

"If  within  five  years  from  the  date  of  na 
death  the  said  Independent  Order  of  Odd  Fel- 
lows of  the  State  of  Nevada  does  establish  a 
home  worthy  of  its  name,  for  orphans  and 
foundlings  near  Reno,  Nevada.    *    •    •  » 

It  is  the  contention  of  appellant  that  It  was 
the  intention  of  the  testator,  as  expressed  in 
the  will,  that  a  home  for  orphans  and  found- 
lings should  be  established,  not  within  th^ 
corporate  limits  of  the  dty  of  Reno,  but 
"near"  the  city  of  Beno,  and  that  the  es- 
tablishment of  the  home  within  the  dty  lim- 
its was  a  failure  to  comply  with  the  terms  of 
the  wiU,  and  hence  that  appellee  had  for- 
feited all  dalm  to  the  property  of  the  testa- 
tor. On  the  otber  hand,  it  Is  claimed  by  ap- 
pellee that  by  the  language  of  the  will  the 
testator  did  not  Intend  to  designate  the  place 
where  the  home  should  be  established,  but 
that  he  intended  that  wherever  the  home 
should  be  established  It  should  be  for  "or- 
phans and  foundlings  near  Reno." 

We  would  do  violence  to  no  rule  of  con- 
struction we  know  of  if,  after  a  consideration 
of  the  language  and  punctuation  of  the  clause 
in  question,  we  should  adopt  the  idea  sug- 
gested by  appellee;  but  we  do  not  deem  it 
necessary  to  determine  this  point,  since.  In 
the  view  we  take,  the  Judgment  must  be 
affirmed.  'All  of  the  authorities  h<dd  that 
the  word  "A6ar"  is  a  relative  term,  but  we  are 
satisfied  that  as  a  general  rule  the  word  is 
used  to  designate  a  place  slightly  removed 
from  a  given  point.  Of  course,  there  are 
exceptions  to  this  rule;  a  notable  one  b^ng 
the  use  of  the  word  in  diplomatic  parlance 
as  "near  the  Court  of  St  James."  The  real 
question,  of  course.  Is  to  ascertain  the  Ihten- 
tlon  of  the  testator;  and,  as  Uif.  Dwarris 
says! 

"Where  the  Intention  of  the  testator  Is  clear 
and  obvious,  it  has  beeiti  held  that  it  will  coo- 


Digitized  by  V^OOQIC 


784 


IflO  PAGIFIO  BEPORTEB 


(Nev. 


trol  the  legal  operation  eiren  of  technical  words." 
DwarriB,  p.  176. 

"It  is  a  familiar  rale  that  the  court  will  vary 
the  strict  meaning  of  words  when  necessary  to 
effect  the  intention  of  the  testator."  Old  Ladies' 
Home  v.  HofFman,  117  Iowa,  719,  89  N.  W. 
1067. 

The  question  is:  What  Idea  did  the  testa- 
tor desire  to  express,  by  the  language  used? 
As  one  who  had  been  a  member  of  the  In- 
dependent Order  of  Odd  Fellows  for  years, 
he,  no  doubt,  linew  that  the  Jurisdiction  of 
the  Grand  Lodge  of  the  Independent  Order  of 
Odd  Fellows  took  in  the  entire  State  of  Ne- 
vada, and  he  knew  that,  unless  he  indicated 
some  locality  as  the  place  where  the  home 
should  be  established,  appellee  could  estab- 
lish it  at  any  place  In  the  state,  no  matter 
how  remote  from  the  center  of  population; 
and,  with  this  Idea  in  mind,  we  are  of  opin- 
ion that  by  the  language  used  he  Intended 
that  the  home  shonld  he  established  In  the 
vlclntty  of  Reno,  which  was  his  place  of  resi- 
dence In  his  lifetime,  the  seat  of  the  State 
University,  the  largest  city  In  the  state,  and 
the  center  of  population,  rather  than  at 
some  remote  place.  The  court,  in  the  case  of 
Old  Ladles'  Home  ▼.  Hoftman,  supra,  had  nn> 
der  consideration  a  case  similar  to  the  one 
at  bar,  in  which  the  following  language  is 
used: 

"It  may  be  conceded  that  a  condition  pre- 
cedent to  the  taking  of  a  bequest  must  be  liter- 
ally performed,  but  the  trouble  in  this  case  does 
not  arise  over  the  application  of  this  mle.  The 
difficulty  here  is  to  determine  what  the  co'ndi- 
,tion  is;  for,  if  the  intent  of  the  testator  was 
'to  require  her  beneficiary  to  be  located  within 
the  corporate  limits  of  Muscatine,  the  defend- 
ants have  no  case.  But  was  that  her  inten- 
tion? Her  primary  pnrpose  was  to  endow  an 
orphans'  asylum  which  shquld  be  connected  with 
her  home  city.  If  none  should  be  in  existence 
at  the  end  of  five  years  from  her  death,  her  t)e- 
quest  was  then  to  no  to  an  old  ladies^  home  lo- 
cated there.  Her  thoughts  were  first  of  all  for 
the  fatherless  and  motherless  waifs  of  the  com- 
munity, and  they  were  the  primary  objects  of 
her  bounty.  Can  it  be  said  that  she  intended 
to  deprive  them  of  the  great  benefits  to  be  de- 
rived therefrom  simply  becanse  the  home  which 
should  be  provided  for  them  should  be  located 
just  across  a  geographical  line,  thougli  in  fact 
recognized  as  one  of  the  charitable  institutions 
of  the  city  she  named?  We  think  not  To  us 
it  is  quite  clear  that  she  did  not  have  in  mind 
strict  geographical  lines,  and  that  her  sole  pur- 
pose, as  to  locality,  was  to  endow  an  institu- 
tion which  should  be  so  clearly  connected  with 
her  home  city  as  to  be  recognized  as  a  part 
thereof,  and  this  is  clearly  the  situation  Ox« 
defendant  occupies." 

We  think  that  what  was  said  In  that  case 
Is  peculiarly ,  applicable  to  the  case  at  bar, 
and  we  are  satisfied  that  It  was  not  the  in- 
tention of  the  testator  that  those  who  select- 
ed the  site  for  the  home  should  search  out 
the  boundaries  of  tbe  dty  of  Reno  to  be  sure 
that  the  home  might  be  at  least  an  Inch  out- 
aide  of  those  boundaries,  or  forfeit  its  claim 
to  the  property  bequeathed.  Had  the  appel- 
lee placed  the  home  one  Inch  outside  the  cor- 
porate limits  of  the  dty  of  Reno,  it  would 
have  been  a  compliance  with  the  terms  of  the 
will,  according  to  appellant's  theory,   not- 


withstanding the  fact  tliat  at  the  TKy  mo- 
ment of  its  establishment  a  movement  was 
nnder  way  to  extend  the  dty  boundaries  so 
as  to  take  in  the  site  of  the  home  thus  es- 
tablished. 

[4]  Does  the  bequest  offend  against  the 
common-law  rule  against  perpetuities?  We 
think  not  It  is  not  contended  that  a  bequest 
to  a  public  charity  offends  against  this  rule, 
either  at  common  law  or  under  our  constitn- 
tlonal  provision,  but  it  is  insisted  that  the 
bequest  in  question  is  not  to  a  public  charity. 
Appellant  relies  with  great  confidence  upon 
the  case  of  Troutman  v.  Home,  66  Kan.  1, 
71  Pac.  286,  to  sustain  its  contention.  In- 
stead of  sustaining  appellant's  contention, 
we  tUnk  the  case  is  authority  to  the  con- 
trary. In  that  case  the  testator  bequeathed 
her  property  to  "orphans  of  deceased  Odd 
Fellows,"  while  the  testator  in  the  case  at 
bar  left  his  property  for  "orphans  and  found- 
lings," without  limitation  to  any  particnlar 
orphans  and  foundlings.  In  that  case  the 
court  quotes  from  a  Pennsylvania  caae  which 
dearly  shows  the  distinction  between  the 
case  at  bar  and  the  Kansas  case.  The  lan- 
guage quoted  reads  as  follows: 

"A  public  use,  whether  for  all  men  or  a  dass, 
is  not  one  confined  to  privileged  persons.  The 
smallest  street  is  public,  for  all  have  an  eqnsl 
right  to  travel  on  it ;  but  a  way  used  by  thou- 
sands, which  may  l>e  shut  against  a  stranger,  is 
private.  Would  Girard  College  be  a  public 
charity  if  the  male  children  entitled  to  admis- 
sion were  limited  to  sous  of  deceased  Masons 
or  Odd  Fellows?  If  Pennsylvania  Hospital 
closed  its  gates  to  all  but  Methodists  or  Baptists 
having  recent  injiiries,  the  people  would  not  be- 
lieve it  a  purely  public  charity  in  the  intend- 
ment of  their  Constitution.  A  charity  for  the 
poor  of  a  parish  or  township  is  public ;  i>at 
not  if  confined  to  poor  Presbyterians  in  the  mu- 
nicipality. Public  charities  may  be  restricted 
to  a  class  of  the  people  of  the  state  or  of  a 
municipal  division  ;  at  the  same  time^  they  must 
be  general  for  all  of  the  class,  withm  the  par- 
ticular municipality.  'Thus  a  blind  asylnm  is 
only  for  the  blind  m  the  community.'  If  it  be 
completely  public,  all  the  blind  in  that  com- 
munity are  on  an  equal  footing,  and,  should  its 
capacity  be  insufficient  for  all,  there  la^  no  mi!>- 
taking  justice  in  the  order  of  admission.  To 
open  its  doors  only  to  the  blind  of  a  particular 
religions  denomination,  or  of  a  Iwneficlal  as- 
sociation, or  of  a  political  party,  shuts  them 
against  the  public.  A  known  and  recognized 
class,  though  not  generally  poor,  6r  diseased,  or 
decrepit,  may  be  the  subject  of  a  public  ehsrity. 
as  sailors;  yet.  If  the  endowment  were  limited 
in  its  benefits  to  sailors  who  are  members  of  a 
designated  sect,  there  conld  hardly  be  two  opin- 
ions of  its  character." 

The  point  is  so  dearly  distinguished  tliat 
we  do  not  deem  it  necessary  to  elaborate. 

[5]  It  is  also  urged  that  the  bequest  is 
void  because  no  imperative  duty  Is  Inaposed 
upon  appellee  to  devote  the  money  to  a  chari- 
table use.  We  cannot  accede  to  this  con- 
struction of  the  will.  Upon  oar  former  con- 
sideration of  this  will  (In  re  Hartang's  Es- 
tate, supra)  we  held  that  the  proceeds  of  the 
residue  of  the  estate  should  go  to  appellee 
"so  long  as  it  maintained  the  home."  We 
interpreted  the  wUl  then  to  mean  tliat  audi 
proceeds  should  be  nsed  in  the.  maintoaanoe 
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of  the  home.  Troai  a  leading  of  the  will  we 
can  arrlTe  at  no  other  conclusion.  If  snch 
had  not  been  the  intention,  the  testator 
would  have  bequeathed  the  property  directly 
to  appellee,  Instead  of  creating  an  active 
trust  and  directing  that  the  proceeds  be  paid 
annually  to  appellee. 

Perceiving  no  error  In  the  record  In  this 
case,  it  is  ordered  that  the  judgment  be  af- 
firmed. 

NORCROSS,  O.  J.,  concuiB. 

McOARRAN,  J.  I  concur.  As  to  the  first 
proposition  urged  against  the  appellee,  the 
Independent  Order  of  Odd  Fellows,  to  wit, 
that  the  home  by  that  order  established  was 
not  one  "worthy  of  its  name,"  as  that  ex 
pression  was  intended  by  the  testator,  it  ap- 
pears manifest  to  me  that  the  expression  thus 
used  in  the  will  was  not  one  which  was  to 
constitute  a  measure  of  value  estimable  in 
dollars  and  cents,  but,  on  the  other  hand, 
was  an  expression  used  by  the  testator  in 
connection  with  and  in  the  spirit  of  the  ob- 
ject sought  to  be  accomplished,  namely,  the 
establishment  of  a  place  for  orphans  and 
foundlings  worthy  of  the  name  of  home.  If 
the  reasoning  is  correct,  the  amount  Invested 
in  the  place  established  as  a  home  was  not 
the  guiding  motive  or  the  uppermost  thought 
of  the  testator ;  rather  was  It  that  the  place 
when  established  should  afford  to  those  who 
were  the  recipients  of  its  charity  the  pro- 
tection, comfort,  afFection,  and  guidance  con- 
templated by  the  word  "home";  and,  as  I 
view  the  record  and  expressions  made  in  the 
will, .  it  may  not  be  far-fetched  to  say  that 
the  expression  "a  home  worthy  of  its  name" 
may  have  emanated  from  the  remembrance 
borne  by  the  testator  of  the  home,  and  pro- 
tection, the  affection,  and  guidance  which  he 
in  hla  lifetime  had  given  to  his  adopted  boy, 
whose  name,  it  was  designated  by  the  will, 
dionld  be  perpetuated  by  this  establishment 
which  the  testator  sought  to  support  by  the 
income  from  his  estate. 

The  second  proposition,  that  the  home  «h 
10OP.-«> 


tabllshed  by  the  Independent  Order  of  Odd 
Fellows  did  not  comply  with  the  terms  of  the 
will,  inasmuch  as  it  is  in  fact  "in  Reno," 
rather  than  "near  Reno,"  must  be  resolved 
in  the  light  of  the  record  before  us,  as  well 
as  from  the  expressions  contained  in  the  will, 
and  from  both  we  must  as  best  we  can  arrive 
at  the  intention  of  the  testator.  The  activi- 
ties of  his  life  were  centered  in  and  about 
Reno.  The  property  the  income  of  which 
was  to  be  devoted  to  the  supitort  of  the  home 
he  sought  to  have  established  was  located  In 
Reno.  He  had  been  In  his  lifetime  an  ac- 
cumulator and  creator  of  property  within  the 
city  of  Reno.  It  would  lappear  as  though 
his  life's  eiamings  and  accumulation  had  been 
devoted,  in  a  small  degree,  at  least,  to  the 
upbuilding  of  that  community.  His  adopted 
son.  Royal  D.  Hartung.  in  honor  of  whose 
memory  he  sought  to  have  this  institution 
created,  had  been  reared  and  had  spent  the 
years  of  his  life  with  the  testator  within  the 
dty  of  Reno.  It  was  a  charitable  institution 
that  would  perpetuate  the  name  of  Royal 
D.  Hartung,  one  that  by  its  nature  would 
blend  with  the  life  of  Royal  D.  Hartung, 
that  the  testator  sought  to  have  establish- 
ed. As  it  appears  to  me  from  the  record 
here,  the  end  sought  to  be  accomplished 
by  the  testator  was  to  endow  an  institution 
for  orphans  and  foundlings,  the  existence  of 
which  should  perpetuate  the  name  of  Royal 
D.  Hartung  within  the  community  in  which 
the  life  of  the  latter  had  been  passed.  It 
was,  as  I  view  it,  the  principle  to  be  carried 
out  in  the  locality  designated  that  was  up- 
permost in  the  mind  of  the  testator,  rather 
than  the  question  of  its  technical  position 
within  or  without  the  boundary  lines  of  the 
dty  of  Reno. 

As  to  the  third  and  fourth  contentions,  1.  e., 
that  the  devise  and  bequest  offend  against 
the  law  of  perpetuities,  and  that  the  bequest 
is  void  because  no  imperative  duty  is  impos- 
ed upod  the  appellee  to  devote  the  bequest  to 
a  charitable  use,  I  think  it  unnecessary  to 
emphasize  the  condusloa  reached  by  Mr. 
Justice  OOLBBIAN. 
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PHILLIPS    (I>AHL8TR0M   et  aL,  Interren- 

en)  T.  SNOWDBN  PLACEB  CO.  et  aL 

(No.  2218.) 

(Supreme  Court  of  Nevada.    Nov.  9,  1916.) 

1.  Justices  or  the  Peace  «=>44(9)— Lieks— 
Enfobcehent  —  JuBiSDicnoN  —  Consti- 
tutional, AND  Statutobt  Provisions  — 
"Sum  Involved." 

Const,  art.  6,  {  8,  enacted  while  St  1861, 
c.  15,  was  in  force  in  the  territory,  providing 
for  the  foreclosing  of  all  liens  in  one  action, 
requires  the  Legislature  to  fix  the  powers  of  jus- 
tices of  the  peace,  and  authorizes  it  to  confer  ju- 
risdiction upon  tJiem,  concurrent  with  the  dis- 
trict courts,  of  actions  to  enforce  mechanics'  liena 
wherein  the  amount  does  not  exceed  $300.  Rev. 
Laws,  I  5714,  is  to  the  same  effect,  and  section 
2224  allowB  any  number  of  lien  claimants  to 
join  in  the  same  action  and  the  court  to  con- 
solidate separate  actions;  and  section  2227 
provides  that  such  liens  may  be  enforced  by  an 
action  in  any  court  of  competent  jurisdiction, 
and,  as  amended  by  St.  1907,  c  90,  applies  to 
mechanic's  lien  proceedings  in  justice's  court 
where  the  sum  involved  does  not  exceed  $300. 
Ueld,  that  the  words  "sum  involved"  mean  the 
sum  involved  in  the  several  liens  embraced  in 
a  suit,  and  that  a  justice's  court  had  no  juris- 
diction of  an  action  to  foreclose  mechanics' 
liens,  where  the  total  amount  of  the  liens  ex- 
ceeds $300,  notwithstanding  eadi  of  the  liens 
is  for  a  less  amount 

(Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  168,  169:  Dec.  Dig. 
<t=>44(9);    Action.  Cent  Dig.  {  552.] 

2.  CoNBTiTUTioNAii  Law  «s>16  — (3ohbcbuo- 

TION— DE3ATEB. 

In  the  construction  of  a  constitutional  pro- 
vision, it  is  not  improper  to  examine  the  debates 
on  the  subject,  though  they  are  not  authorita- 
tive, as  it  18  tibe  text  of  the  Constitution  which 
was  adopted. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  12,  16;  Dec.  Dig.  «=> 
16.] 

8.  JUBTicsB  or  THE  Peace  «=>141(2)— Appeai, 

— •  JUBISDICTION  —  JUBIBDICTION     OF     LOWEB 
COUBT. 

Tbe  general  rule  ia  that  the  district  ooort 
acquires  no  jurisdiction  to  try  a  cause  on  ap- 
peal from  a  justice's  court,  where  the  justice^s 
court  was  without  jurisdiction  to  entertain  the 
case  and  render  judgment  therein. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  C^t  Dig.  |  472;  Dec.  Dig.  «=> 
141(2).] 

4.  Justices  or  the  Peace  «s>141(6)— Appeai, 

—JUBIBDICTION  —  DISTBIOT        COUBT  —  CON- 
SENT. 

Where  the  justice's  court  had  no  jurisdic- 
tion of  a  suit  to  enforce  mechanics'  liens  where- 
in the  aggregate  amount  involved  exceeded  $300, 
but  where  the  district  court  had  original  con- 
current jurisdiction  of  the  subject-matter,  with- 
out such  limitation  as  to  amount,  and  where  the 
defendant  therein,  after  jud^ent  for  the  plain- 
tiff and  the  intervening  claimants,  appealed  to 
the  district  court  where  trial  was  bad  without 
any  question  being  raised  as  to  its  jurisdiction, 
he  was  estopped  to  thereafter  question  the  dis- 
trict court's  jurisdiction  on  the  ground  that  it 
had  no  greater  jurisdiction  on  appeal  than  the 
justice's  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  (^t  Dig.  f  476;  Dec  Dig.  «=> 
141(6).] 


6.  Apfbai.  ard  Bbbob  «=>907(2)— Fuidisos— 
PBBSuiCFTion— Evidence  to  Suppobt. 
Where  the  evidence  is  not  included  in  tiie 
transcript,  the  Supreme  Court  is  bound  to  as- 
sume that  it  supports  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  29U-^13.  2916;  I>ec. 
Dig.  «=»907(2).] 

6.  Mirns  AND  Minerals  «=3ll3— Mechait- 
ics'  Liens— PosTiNa  o»  Notices — Su»n- 
ciENCT— Statute. 

Under  Rev.  Laws,  |  2221,  providing  tiiat 
an  improvement  on  land  with  the  owner's  knowl- 
edge shall  subject  the  owner  to  a  lien  unless, 
within  three  days  after  bis  knowledge  of  the 
improvement,  he  gives  notice  that  he  win  not 
be  responsible  therefor  by  posting  a  notice  in 
writing  to  that  effect  in  some  conspicuous  place 
upon  tne  land,  etc,  a  notice  posted  at  the  col- 
lar of  a  mine  shaft,  which  the  owner,  when  he 
entered  into  an  agreement  with  the  contractor, 
knew  would  necessarily  be  destroyed  in  prepar- 
ing the  shaft  for  mimnif  operations,  and  whid 
was  so  destroyed  j^rior  to  the  contractor's  em- 
ployment of  the  claimants,  was  not  binding  npon 
the  claimants,  as  a  notice  must  be  so  pasted 
as,  under  ordinarv  conditions,  it  will  remain 
a  reasonable  lengtn  of  time,  though  a  written 
notice  in  lead  pencil  would  be  as  good  as  any 
other  notice 

[Ed.  Note. — For  other  coses,  see  Mines  and 
Minerals,  Cent  Dig.  |  234 ;   Dec  Dig.  «=>U3.] 

7.  Mires  and  Minebals  «=>117— Mkcharics' 
Likns-'Pboceedinos— Costs. 

In  a  suit  to  foreclose  mechanics'  liens  for 
work  done  under  a  contractor  for  mining  work, 
brought  in  a  justice's  court,  the  allowance  of 
costs  to  the  plaintiff  and  intervening  claimants 
in  tliat  court  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Ifines  and 
Minerals,  Cent  Dig.  (  239;   Dec  Dig.  «=3U7.] 

CJoleman,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Nye  County; 
Mark  B.  AveriU,  Judge. 

Action  to  foreclose  a  medianic's  lieo  by 
George  A.  Phillips  against  the  Snowden  Plac- 
er Company  and  others,  in  which  Charles  O. 
Dablstrom  and  Lonle  Amedeo,  llenbolders, 
were  permitted  to  Intervene.  Judgment  in 
tbe  district  court  In  a  trial  de  novo  on  appeal 
from  a  justice's  court.  In  favor  of  tbe  plain- 
tiff and  the  interveners.  Motion  for  new 
trial  denied,  and  defendants  appeaL  Modified 
and  affirmed. 

This  case  Involves  the  foredosnre  of  a 
mechanic's  lien  In  the  snm  of  9200  claimed 
by  the  plaintiff,  and  a  similar  lien  for  tbe 
sum  of  $260  claimed  by  Louie  Amedeo.  also 
a  similar  lien  for  $265  claimed  by  Ctaarlea 
O.  Dahlstrom;  the  liens  being  respectively 
claimed  against  tbe  Black  Cat  mining  daim. 
situate  in  Manhattan  mining  district,  Nye 
county,  Nev. 

Tbe  facts,  as  shown  In  the  record,  dlscloae 
that  tbe  appellants  Wilson  and  Wilson  were 
the  owners  of  tbe  Black  Cat  mining  dalm, 
and  that  they  leased  tbe  claim  to  tbe  Snow- 
den Placer  Company;  that  the  Snowden 
Placer  Company  operated  the  ground  by  plac- 
er mining,  and  In  the  course  of  such  opera- 
tions employed  the  plaintiff,  Phllllpa,  and 
tbe  Interveners,  Amedeo  and  DahlstroBu 
to   perform    work   npon   tbe   groand.      Tba 


aVoT  other  oaies  t*  cams  toplo  and  KBT-NOHBER  In  all  Key-Numbered  Dlsesta  and  Indexes 
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Snowden  Placer  Comp&ny  having  failed  to 
pay  the  plaintiff  and  interrenen  the  reapec- 
tlTe  suns  claimed  by  them,  a  lien  was  filed 
by  plaintiff,  and  the  liens  of  the  interveners, 
Amedeo  and  Dahlstrom,  were  filed  for  record 
on  the  same  day. 

Snbseqnently  salt  was  commenced  in  the 
Jnstloe  oonrt  of  Manhattan  township  to 
foreclose  the  lien  of  Phillips,  in  which  suit 
the  Justice  court  made  an  order  on  November 
1,  1913,  that  the  said  Amedeo  and  Dahlstrom 
be  permitted  to  intervene,  and  such  interven- 
tion was  thereupon  bad.  The  Snowden 
Placer  Company  made  no  appearance.  The 
defendants  Wilson  and  Wilson  appeared  and 
filed  their  answer,  alleging  that  they  were 
the  owners  of  the  Black  Cat  mining  claim ; 
that  the  mining  operations  conducted  thereon, 
according  to  their  information  and  knowl- 
edge, were  conducted  by  one  B.  T.  Ashley; 
and  that  they  had  no  knowledge  of  mining 
operations  conducted  on  said  claim  by  the 
Snowden  Placer  Company. 

A  trial  was  had  in  the  Justice  court  before 
a  Jnry,  and  resulted  in  a  disagreement,  and 
thereupon  the  trial  of  the  cause  was  set  and 
a  jary  was  again  had,  and  a  verdict  was 
retnmed  in  favor  of  the  plaintiff  and  against 
the  defendants  Wilson  and  Wilson  to  the  ex- 
tent of  their  interest  as  owners  of  the  mining 
claim  described  in  the  complaint,  and  a  judg- 
ment was  entered  in  favor  of  Phillips  for 
$200,  with  interest  at  7  per  cent,  per  annum 
from  October  9,  1913,  with  costs  of  suit,  and 
$3  for  filing  lien  claim,  also  for  the  sum  of 
$260  in  favor  of  Amedeo,  Intervener,  together 
with  $S  cost  of  filing  lien  claim,  also  for  the 
sum  of  |2S6  in  favor  of  Charles  O.  Dahl- 
strom, intervener,  together  with  $3  cost  of  fil- 
ing lien  claim,  and  $75  attorney's  fee  allowed 
by  the  justice  court 

An  appeal  was  thereupon  taken  from  the 
justice  court  to  the  district  court,  and  the 
trial  was  had,  and  the  district  court  or- 
dered that  judgment  be  entered  In  favor  of 
plaintiff  in  the  sum  of  $195,  with  $50  attor- 
ney's fee;  for  the  intervener  Amedeo,  $250, 
and  $60  attorney's  fee;  for  the  intervener 
Dahlstrom,  $250,  and  $60  attorney's  fee. 
From  the  judgment,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  an  appeal  has 
been  taken  to  this  court 

H.  R.  Cooke,  of  Tonopah,  for  appellana. 
H.  E.  Atkinson,  of  Tonopah,  for  respondents. 

NORCROSS,  C.  J.  After  two  trials  in  the 
Justice  court  and  a  trial  de  novo  in  the  dis- 
trict court  on  appeal  from  the  judgment  of 
the  justice's  court  the  question  of  the  juris- 
diction of  the  justice's  court  to  try  the 
case  originally,  and  of  the  district  court  to 
try  the  case  as  on  appeal,  is  raised  for  the 
first  time  on  appeal  to  this  court  The  ques- 
tion, however,  is  one  of  great  importance, 
not  <mly  to  the  parties  to  the  present  action, 
but  because  it  goes  to  a  matter  of  procedure 
based  on  the  organic  law  of  the  state. 


[1]  Section  8  of  artide  6  of  the  state  Coin 
stitution,  in  part  reads: 

"The  Lezislature  shall  determine  the  num- 
ber of  justices  of  the  peace  to  be  elected  in 
each  city  and  township  of  the  state,  and  shall 
fix  by  law,  their  powers,  duties  and  responsibili- 
ties: Provided,  that  such  justices'  courts  shall 
not  have  jurismction  of  the  following  cases,  viz.: 

*  *  *  Of  cases  that  in  any  manner  shall  con- 
flict with  the  jurisdiction  of  the  several  courts 
of  record  in  this  state:    And  provided  further, 

*  *  *  the  Legldature  may  confer  upon  said 
courts,  jurisdiction  concturent  with  the  district 
courts,  of  actions  to  enforce  mechanics'  liens, 
wherein  the  amount  (exdnsive  of  interest)  does 
not  exceed  three  hundred  dollars.    •    •    • " 

By  statute  it  is  provided  that  the  justices^ 
courts  shall  have — 

"concurrent  jurisdiction  with  the  district  courts 
of  actions  for  the  enforcement  of  mechanics' 
liens,  where  the  amount  of  the  lien  sought  to 
be  enforced,  ezdnsive  of  interest,  does  not  ex- 
ceed  three  hundred  dollars."  Rev.  Laws,  | 
5714,  subd.  11. 

There  is  some  slight  difference  in  the  word- 
ing of  the  ConstltutloQ  and  the  wording  of 
the  statute  cited  stti»ra;  but  as  the  Legisla- 
ture cannot  by  statute  confer  a  broader  juris- 
diction upon  justices'  courts  than  that  aa- 
thorized  by  the  Constitution,  we  need  only 
consider  the  language  of  the  Constitution. 

It  Is  the  contention  of  counsel  for  appel- 
lant that  the  language  of  the  Constitution, 
cited  supra,  does  not  contemplate  the  confer- 
ring of  jurisdiction  upon  justices'  courts  of 
an  action  to  foreclose  two  or  more  mechan- 
ics' liens  where  the  aggregate  amount  of 
the  liens  exceeds  $-*i0O,'  notwithstanding  each 
of  the  several  liens  sought  to  be  foreclosed 
in  one  action  is  for  an  amount  less  than 
$300.  We  agree  with  this  contention  of 
counseL  Our  attention  has  not  been  called 
to  a  similar  prorislbn  appearing  In  the  Con- 
stitution of  any  other  state  which  has  been 
construed.  At  the  time  this  provision  was 
under  consideration  by  the  constitutiwial 
convention,  it  was  contended  by  Mr.  Bros- 
nan  (afterwards  a  justice  of  this  court)  that 
none  of  the  state  Constitutions  distinctly  de- 
fined the  jurisdiction  of  justices  of  the  peace, 
but  that  such  jurisdiction  was  a  matter 
which  the  Legislature  was  empowered  to  fix, 
citing  "American  Constitutions."  Nevada 
Constitutional  Debates,  p.  691. 

Kxa  mining  the  history  of  this  provision  of 
our  Constitution,  we  find  that  the  original 
proposed  draft  of  the  section  recommended 
by  the  committee  did  not  contain  such  pro- 
vision. In  this  connection  we  find  the  fol- 
lowing resolution  offered  by  Mr.  Banks: 

"Resolved,  that  article  6  be  referred  to  the 
judiciary  committee,  with  instructions  to  so 
amend  the  same  as  to  give  to  justices  of  the 
peace  jurisdiction  in  all  cases  of  forcible  entry 
and  unlawful  detainer,  and  mechanics'  liens, 
where  the  amount  involved  does  not  exceed  three 
hundred  dollars."    Nev.  Const  Debates,  p.  688. 

Discussing  this  proposed  amendment,  Mr. 
De  Long  is  reported  (page  688)  as  saying : 

"Suppose  we  confer  jurisdiction,  as  he  pro- 
poses, to  the  extent  of  ^00,  in  cases  of  mechan- 
ics' liens.  There  may  be  one  mechanic  who 
claims  a  lien  of  uily  $800,  and  h*  brings  his  suit . 
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before  a  jastiee  of  the  i>eace.  Bnt  the  law  re- 
quires that  all  other  parties  holding  liens  on 
that  property,  when  he  commraices  to  foreclose, 
shall  come  forward  and  present  their  claims,  and 
it  is  a  principle  of  equity  that  the  first  claim- 
ant shall  be  estopped  from  proceeding  until  all 
the  other  daims  are  united  with  his.  Conse- 
quently, there  are  several  men  having  liens,  to 
the  amount  of  $10,000,  perhaps,  on  the  same 
building.  They  cannot  present  that  case  in  a 
justice's  court,  because  the  court  cannot  ren- 
der a  judgment *f or  such  an  amount;  and  what 
are  you  going  to  do?  It  is  evident  that  you 
cannot  settle  it  by  one  suit,  and  consequently 
you  must  permit  a  multiplicity  of  suits.  Sup- 
pose we  engraft  in  the  article  the  provision 
which  the  gentleman  suggests,  what  is  to  be 
done  in  a  case  where  there  is  one  lien  of  $10,000 
and  another  of  $300?  Both  liens  must 
be  paid,  and  the  proper  way  is  to  have  them 
all  come  in  together,  that  the  chancellor  may 
make  his  decree  in  such  manner  that  full  and 
fair  eguity  may  be  done  to  all;  but  under  this 
provision,  the  $300  man  would  be  obliged  to  go 
off  and  commence  suit  on  his  own  nook.  It 
would  certainly  increase  the  difficulties  in  the 
way  of  obtaining  justice  for  the  poor  man." 

To  these  remarks  Mr.  Banks  la  reported 
(page  689)  as  replying  as  fellows : 

"I  wish  to  reply  to  that  portion  of  the  speech 
of  the  gentleman  from  Storey  (Mr.  De  Long), 
in  which  he  refers  to  mechanics'  liens,  and  what 
would  be  the  course  of  proceeding  in  such  a 
case  as  the  one  to  which  he  has  referred.  Now 
suppose,  for  instance,  that  this  amendment  be 
adopted,  and  one  man  brin^  his  suit  under  the 
mechanic's  lien  law,  claiming  that  he  is  enti- 
tled to  receive  some  amount  less  than  $300; 
then  others  come  in  with  their  claims,  amount- 
ing in  the  aggregate  to  a  sum  which  exceeds 
$^)0.  At  the  very  worst,  aU  that  ia  then  re- 
quired is  to  transfer  the  case  to  a  court  of 
competent  jurisdictioii.  Such  has  be^  the 
practice  in  Oalifornia,  and  no  doubt  it  will  be 
in  this  state,  if  we  shall  adopt  this  proposi- 
tion." 

The  form  of  the  provision  as  finally  adopt- 
ed was  drafted  by  Judge  Brosnan.  Debates, 
pp.  700-702.  HelaUve  to  the  final  draft,  the 
following  colloquy  Is  reported  (page  702)  as 
occurring  between  Delegates  Banks  and 
Brosnan : 

"Mr.  Banks:  Then  I  understand  from  the 
gentleman  from  Storey  that,  in  case  of  the  fore- 
closing of  mechanics'  liens,  suit  may  be  brought, 
within  the  amount  of  $300,  in  a  justice's  court. 
That  is,  it  may  be  brought  either  in  a  justice's 
court,  or  the  district  court,  provided  the  amount 
involved  is  less  than  $300. 

"Mr.  Brosnan:  The  mechanic  having  a  U«n  to 
that  amount  has  his  choice  of  courts. 

[2]  Belatiye  to  the  consideration  to  be 
given  expressions  made  in  debate  by  dele- 
gates to  the  constitutional  conventions,  this 
court  In  State  ex  reL  Lewis  r.  Doron,  S  Nev. 
409,  said: 

"It  is  not  improper  in  this  connection  to  ex- 
amine the  debates  upon  the  subject,  thou(^  of 
course  they  are  not  authoritative,  nor  is  any 
binding  effect  to  be  given  them,  as  it  is  the  text 
of  the  Constitution  which  the  people  adopted." 

See,  also,  Moore  v.  Orr,  30  Nev.  470,  98 
Pac.  398. 

It  is  the  "amount"  which  cannot  exceed 
$300  according  to  the  language  of  the  sec- 
tion. What  amount?  The  amount  of  one 
particular  lien,  or  the  amount  of  several 
liens  which  the  action  may  be  Instituted  to 
foreclose?    The  law  in  force  in  the  terri- 


tory of  Nevada  at  tite  time  of  the  adoption 
of  our  Ckinstitntion,  as  the  law  of  tbe  state 
now  provides,  made  proTi8i<»  for  the  fore- 
closing of  all  liens  in  one  action.  St.  1861. 
p.  87.  Referring  to  the  lien  law  of  Califor- 
nia, the  Supreme  Court  of  that  state  in 
iSnn  y.  McKay,  14  Cal.  128  (decided  in 
1859),  said: 

"The  idea  of  a  multiplicity  of  snits  in  cases 
like  the  present  is  expr^tdv  exdaded.  The 
statute  requires  that  every  lien  on  the  same 
property  shall  be  litigated  and  raiforced  in  the 
same  action,  and  every  suit  brought  to  enforce 
a  particular  lien  moat  be  regarded  as  a  pro- 
ceeding to  enforce  all  the  uens  against  the 
same  property." 

The  lien  law  adopted  in  1875,  now  in  force 
in  this  state,  contemplates  the  foreclosure 
of  all  liens  in  one  action.  It  is  provided  in 
section  12  (Kev.  Laws,  {  2224) : 

"Any  number  of  persons  claiming  liens  may 
join  in  the  same  action;  and  when  separate 
actions  are  commenced  the  court  may  consoli- 
date theoL" 

By  secUon  16  (Bev.  Laws,  {  2227)  It  is  at 
so  provided: 

"Said  Kens  may  be  enforced  b^  an  action  in 
any  court  of  competent  jurisdiction,"  etc. 

The  provisions  of  this  section  clearly  con- 
template the  foreclosure  of  all  liens  in  one 
action  and  one  Judgment  '  By  an  amend- 
ment (St  1807,  p.  192)  tlie  ptovisioos  of  this 
section — 

"as  to  action  on,  trial  of,  and  sale  of  pron- 
ises  under  mechanics'  liens,  shall  be  applicable 
to  such  actions  in  a  justice  court,  where  the  sum 
involved  does  not  exceed  three  hundred  doUars." 

Wbal  did  the  Legislature  mean  by  the 
words  "sum  involved"  as  used  in  this 
amendment?  We  think  the  words  here  used 
are  susceptible  to  no  other  meaning  than  the 
sum  Involved  in  the  several  liens  embraced 
in  the  suit  This,  we  think,  may  be  taken 
as  a  construction  by  the  Legislature  of  the 
provisions  of  the  Constitution,  and  is  en- 
titled to  consideration  as  a  constructloa  by 
a  co-ordinate  branch  of  government  In  the 
recent  case  of  Daly  v.  Lahontan  Mines  Co.. 
39  Nev. ,  158  Pac  285,  we  said: 

"Trial  courts,  in  actions  to  foreclose  one  or 
more  liens,  where  it  appears  that  there  are  other 
lien  claimants,  and  especially  where  it  appears 
that  other  suits  are  pending  for  the  foreclosure 
of  all  or  a  portion  of  such,  other  liens,  should 
endeavor  within  all  reasonable  limitations  to 
protect  the  rights  of  all  lien  claimants  in  one 
judgment." 

In  Elliott  ▼.  IveiB,  6  Nev.  290,  this  oonrt 
said: 

"The  statute  undoubtedly  contemplates  a  for^ 
mal  suit,  a  publication  of  notice,  an  appearance 
upon  the  part  of  lien  daimants  other  _  than 
those  commeudng  tlie  suit,  and  a  disposition  of 
the  entire  matter  of  liens  against  the  property 
affected,  in  one  proceeding." 

See,  also,  Lonkey  v.  Wells,  16  Nev.  271, 
277;  Skyrme  v.  Occidental  11  Oo.,  8  Nev. 
231. 

We  think  the  provision  of  tbe  CXmstitation 
in  question  ought  to  be  so  construed  as  not  to 
confer  Jurisdiction  upon  Justices'  courts  to 
foreclose  mechanics'  Ueoa,  where  tlie  total 
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amotmt  of  all  tbe  liens  Involved  In  the  snlt 
ezceeda  $300.  We  think  the  wording  of  the 
section  is  more  in  harmony  with  this  con- 
struction than  the  one  to  sustain  a  more  ex- 
tensive Jurisdiction.  The  construction  is  in 
harmony  with  what  seems  to  have  been  the 
Intent  of  the  framers  of  the  Constitution, 
and  better  accords  with  the  provisions  of  the 
statute  as  It  existed  both  before  and  since 
the  adoption  of  the  Constitution.  If  any 
other  construction  were  given  to  this  provi- 
sion of  the  Constltntion,  we  would  have 
this  anomalous  situation.  Several  liens 
might  be  filed  upon  a  certain  property,  some 
of  which  were  for  amonnts  less  than  $300, 
and  some  of  which  were  for  amounts  exceed- 
ing $300.  If  suit  were  instituted  in  the 
Justice's  court  upon  one  or  eU  of  the  liens 
less  than  $300,  those  in  excess  of  f:wS>  conld 
not  be  exhibited  and  foreclosed  In  that  ac- 
tion. Another  suit  would  have  to  be  insti- 
tuted in  the  district  court  upon  these  latter 
liens.  The  statute  could  not  be  complied  with 
in  either  case,  unless  the  suit  in  the  jus- 
tice's court  was  abandoned  or  dismissed  and 
the  liens  Involved  in  that  snlt  exhibited  in 
the  district  court  As  all  lien  claims  must 
be  recorded  within  a  prescribed  time,  it  Is 
an  easy  matter  for  a  litigant  to  determine 
whether  the  total  amount  of  the  liens  will  be 
in  excess  of  the  Jurisdiction  of  the  Justice's 
court. 

[3,  4]  It  la  contended  by  counsel  for  appel- 
lant that  the  Judgment  rendered  by  the  dis- 
trict court  is  void,  because  the  district  court 
had  no  greater  Jurisdiction  on  appeal  than 
did  the  Justice's  court  in  the  trial  originally. 
This  court  in  a  number  of  cases  has  held  that 
the  district  court  acquired  no  jurisdiction  to 
try  a  cause  on  appeal  from  a  Justice's  court, 
where  the  Justice's  court  was  without  Juris- 
diction to  entertain  the  case  and  render 
judgment  therein.  Fltchett  v.  Henley,  31 
Nev.  341,  102  Pac.  865,  104  Pae.  1060,  and 
authorities  therein  cited.  It  must  be  conced- 
ed that  this  is  tlie  general  rule,  which  is 
supported  by  many  authorities.  24  Cyc.  641. 
The  rule  In  many  instances  has  been  harsh- 
ly applied.  It  is  a  rule,  however,  not  with- 
out exceptions. 

"While  it  has  been  held  that,  where  the 
justice  of  the  peace  bad  no  jurisdiction  of  the 
■ubjcct-matter  of  an  action,  the  parties  cannot 
confer  jurisdiction  on  the  appellate  court  by 
consent,  the  better  view  seems  to  be  that,  wbere 
the  appellate  court  has  original  as  well  as  ap- 
pellate jurisdiction  of  the  cause,  jurisdiction  of 
both  the  subject-matter  and  the  person  may  be 
conferred  upon  it  by  waiver  or  consent."  24 
Cyc  643. 

In  Stacy  Fruit  Ca  v.  McGlellan,  25  N.  D. 
449,  456, 142  N.  W.  44,  46,  the  court  said: 

"But  we  can  see  no  distinction  in  principle 
between  this  case  and  that  of  Johnson  v.  Eirick- 
soD,  supra.  There,  in  a  justice  court  proceed- 
ing, title  to  real  property  was  brought  in  is- 
sue, whereupon,  uildez  the  statute,  it  became  the 
duty  of  the  pustice  to  forthwith  certify  the 
cause  to  the  district  court,  but  instead  of  so  do- 
ing he  dismissed  it.  Upon  appeal  it  was  urged, 
the  same  as  here,  that  the  district  court  was 


without  jurisdiction  because  of  the  rule  'that  the 
district  court  by  virtue  of  an  appeal  succeeds 
only  to  the  jurisdiction  of  the  justice  court,  and 
that  where  the  justice  court  has  no  jurisdiction 
the  appellate  court  acquires  none.'  The  court 
there  says:  'In  this  case  the  justice  not  only 
had  authority  to  transfer  the  case  to  the  dis- 
trict court,  but  it  was  his  express  duty  to  dn 
so.  The  distinction  between  this  case,  and  those 
where  there  is  no  jurisdiction  or  no  authority  to 
transmit,  is  apparent.  In  such  cases  there  is 
neither  right  nor  duty  to  certify  the  case,  and 
of  course  an  appeal  would  not  give  jurisdiction. 
*  •  •  The  proceedings  are  irregular,  but 
were  made  so  by  the  error  of  the  justice  in 
rendering  a  judgment  of  dismissal,  instead  of 
certifying  the  case;  and  for  this  error  the 
plaintiff  Is  in  no  way  responsible.  •  •  •  We 
are  of  opinion  that  when  a  justice  has,  by  dis- 
regarding the  statute,  mad^  it  necessary  to 
appeal,  the  district  court  acquires  jurisdiction, 
and  that  it  is  error  for  the  district  court  to  re- 
fuse to  entertain  the  action  and  to  dismiss  the 
appeal;  and  this  view  is  in  harmony  with  the 
opinion  of  other  courts  under  similar  stntntes.' 
Then  the  justice  pronounced  an  unauthoriEed 
judgment  wnen,  instead,  he  should  have  certified 
the  case  to  the  district  court  for  further  pro- 
ceedings; yet  the  appeal  from  such  unauthor- 
ized judgment  was  hdd  to  vest  jurisdiction  of 
the  subject-matter  in  the  appellate  court,  which 
ordinarily  would  have  been  transferred  there 
without  appeal  by  the  order  of  the  justice.  Here 
the  justice  court,  having  conceded  jurisdiction 
of  person  and  subject-matter,  proceeds  unau- 
thonzedly,  after  it  had  become  its  mandatory 
duty  to  transfer  the  cause  for  trial  to  another 
ju!!tico  court,  and  accordingly  enters  judgment, 
void  because  of  want  of  power  to  enter  any 
judgment  at  all,  but  from  which  defendant  has 
seen  fit  to  appeal  generally  upon  both  law  and 
fact  and  demand  a  trial  de  novo  in  the  appellate 
court  The  statutes  concerned  in  Johnson  v. 
Erickson,  and  in  the  case  at  bar,  are  in  effect 
analogous,  both  superseding  jnriadiction  to  de- 
termine the  merits.  If  an  appeal  from  a  void 
judgment  of  dismissal,  as  in  Johnson  v.  Krick- 
son,  confers  appellate  jurisdiction  of  subject-  . 
matter,  most  certainly  under  thoK  circnmstanc- 
es  the  appeal  so  taken  generally  must  be  held  to 
confer  jurisdiction  of  subject-matter  as  well  as 
person  upon  the  appellate  court" 

See  Johnson  v.  Erickson,  14  N.  D.  414,  105 
N.  Wi.  1104;  Heard  v.  Holbrook,  21  N.  D. 
348,  131  N.  W.  251. 

In  the  case  at  bar,  the  justice's  court  had 
jurisdiction  of  the  action  as  brought  upon 
the  Phillips  complaint  It  was  also  an  action 
of  which  the  district  court  had  concurrent 
jurisdiction.  It  was  not  until  Dahlstrom  and 
Amedeo  intervened  to  enforce  their  Uens 
that  it  appeared  that  the  justice's  court  was 
without  j^irisdlctlon  to  proceed  to  trial  and 
judgment  When  Dahlstrom  and  Amedeo 
intervened.  It  was,  we  think,  the  duty  of  the 
Justice  to  certify  the  case  to  the  district 
couit.  The  situation  was  then  analogous 
to  that  of  a  case  where  title  to  real  property 
Isi  raised  by  answer  or  by  evidence  upon  the 
trial.  The  jurisdiction  to  proceed  to  trial 
was  not  raised  by  defendant  After  trial 
and  judgment  in  favor  of  the  plaintiff  and 
intervening  Hen  claimants,  defendant  took 
his  appeal  to  the  district  court,  where  trial 
was  again  had  without  any  question  being 
raised  as  to  the  Jurisdiction  of  either  court 
The  question  of  Jurisdiction  was  aliparently 
not  thought  of  until  after  appeal  to  this 
court 
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It  may  be  conceded  that  the  Judgment  of 
the  Justice's  court  was  a  nullity,  and  no  ap- 
peal, in  the  strict  sense  of  the  law,  would 
lie  therefrom.  But  the  appeal  had  the  effect 
of  causing  the  case  to  be  certified  to  the 
district  court.  Both  parties  proceeded  to  try 
the  case  upon  the  merits  without  questioning 
the  Jurisdiction.  The  subject-matter  of  the 
action  was  such  that  the  district  court  had 
original  Jurisdiction  to  try.  The  parties 
submitted  themselves  without  question  to  the 
Jurisdiction  of  the  court.  This  is  not  a  case 
of  an  attempt  to  confer  by  consent  Jurisdic- 
tion of  a  subject-matter  beyond  the  court's 
Jurisdiction.  Rather  it  should  be  regarded 
as  a  waiver  of  any  technical  objection  which 
might  have  been  raised  as  to  the  manner  of 
acquiring  Jurisdiction.  Where  parties,  with- 
out objection,  proceed  to  the  trial  of  a  case, 
the  subject-matter  of  which  Is  within  the 
original  Jurisdiction  of  the  court,  the  role 
of  estoppel  ought  to  apply  against  a  subse- 
quent questioning  of  Jurisdiction.  The  mod- 
em tend^icy  of  courts  is  to  break  away  from 
technical  rules  of  practice.  The  sooner  many 
rules,  around  which  are  encircled  the  halo 
of  time-honored  recognition,  are  modified, 
restricted,  or  entirely  discarded,  the  sooner 
will  courts  perform  the  real  function  for 
which  they  were  created,  the  adJudlcaUcm  of 
controversies  between  litigants  upon  their 
real  merits.  When  that  time  arrives,  and  it 
Is  fast  approaching,  the  occasion  for  disserta- 
tions by  eminent  lawyers,  Jurists,  and  lay- 
men upon  the  "sporting  theory  of  Justlcfi" 
will  have  ceased. 

[f ,  6]  Defendants  interposed  the  defense  of 
nonliability,  based  niwn  the  posting  of  cer- 
tain notices  upon  the  premlaea  The  statute 
provides : 

"Every  building  or  other  improvement  •  •  • 
constructed  upon  any  lands  with  the  knowledge 
of  the  owner  *  •  •  ghaU  be  held  to  have  been 
constructed    at    the    instance    of    such    owner 

*  *  *  and  the  interest  owned  or  claimed  shall 
be  subject  to  any  lien  filed  in  accordance  with 
the  provisions  of  this  chapter,  unless  such  owner 

*  ♦  •  shaU,  within  three  days  after  he  shall 
have  obtained  Icnowledge  of  the  construction,  al- 
teration or  repair,  or  the  intended  construction, 
alteration  or  repair,  give  notice  that  he  will  not 
be  responsible  for  the  same,  by  posting  a  notice 
in  writing  to  that  effect  in  some  conspicuous 
place  upon  said  land,  or  upon  the  building  or 
other  improvement  situate  thereon."  Rev,  Laws, 
I  2221. 

Relative  to  the  matter  of  notices,  the 
court  made  the  following  findings: 

"That  on  or  about  the  1st  day  of  March,  1918, 
when  said  agreement  of  March  1,  1913,  between 
the  defendants  Wilson  and  Snowden  Placer 
Company  was  entered  into,  there  was  already 
posted  from  previous  operations  a  notice  that 
the  defendants  Wilson  of  the  Black  Cat  mining 
claim  would  not  be  responsible  for  debts  incur- 
red or  labor  or  materials  furnished  for  any  op- 
eration upon  said  Black  Cat  mining  claim,  but 
that  said  notice  was  in  a  damaged  condition  from 
exposure  to  the  elements;  that  said  notice  was 
posted  at  the  collar  of  a  shaft  which  the  defend- 
ants Wilson  knew  would  be  used  by  the  Snowden 
Placer  Company  for  operations,  as  soon  as  it 
commenced   to   work   under   the  agreement  of 


March  1,  1913,  upon  Ae  Black  Cat  mining  dahn, 
and  through  which  said  shaft  the  said  Snowdea 
Placer  Company  would  conduct  all  of  its  mining 
operations;  that  the  said  defendants  Wilson 
knew  that  the  notice  thus  posted  upon  a  board, 
nailed  at  the  inside  of  the  collar  of  the  shaft, 
would  necessarily  be  destroyed  in  preparing  ssid 
shaft  for  mining  operations;  that  the  said  no- 
tice posted  at  said  shaft  was  therefore  not  post- 
ed in  good  faith,  by  the  defendants  Wilson,  so  as 
to  give  notice  to  workmen  employed  by  Snowden 
Placer  Company  in  its  operations  npon  said 
Black  Gat  mining  claim;  that  said  notice  was 
destroyed  on  or  before  March  10,  1913,  while 
said  shaft  was  being  prepared  for  mining  oper- 
ations by  employes  of  said  Snowden  Placer  Coib- 
pany. 

"That  the  said  Thomas  Wilson,  on  March  1, 
1913,  posted  a  notice  on  the  transformer  house 
of  said  Black  Cat  mining  claim  of  the  same 
purport  to  that  which  was  posted  at  the  shaft 
heretofore  mentioned,  and  wrote  the  same  in  lead 
pencil  upon  paper  which  had  long  been  exposed 
to  the  elements,  and  which  defendant  Thomas 
Wilson  knew  would  not  remain  legible  and  in- 
telligible for  as  long  a  time  as  under  ordinary 
conditions  an  ordinary  notice  would  be  expected 
to  remain,  and  that  said  notice  was  not  posted  in 
good  faith  to  give  notice  for  a  reasonable  length 
of  time  to  workmen  who  would  work  npon  said 
premises  for  the  defendant,  Snowden  Placer 
Company ;  that  said  notice  was  illegible  and  nn- 
intelligible  when  plaintiff  and  interreoers  com- 
menced their  work  upon  the  said  Black  Cat 
mining  claim  for  Snowden  Placer  Company,  de- 
fendant herein,  and  remained  Illegible  and  miis- 
telligible  to  and  including  August  20,  191S,  and 
was  not  posted  in  a  conspicuous  place  on  said 
claim,  when  said  employment  ceased;  that  said 
Thomas  Wilson,  on  or  about  May  16,  1913,  prat- 
ed a  notice  on  the  engine  bouse  of  said  Black 
Cat  mining  claim  of  the  same  purport  to  tliat 
which  was  posted  at  the  shaft  heretofore  men- 
tioned, and  wrote  the  same  in  lead  pencU  npon  a 
piece  of  cardboard  which  the  defendant  Thomas 
Wilson  knew  would  not  remain  legible  and  intel- 
ligible for  as  long  a  time  as  an  ordinary  notice 
would  be  expected  to  remain  so,  and  therefore 
said  notice  was  not  posted  in  good  faith  to  give 
notice  for  a  reasonable  length  of  time  to  work- 
men who  were  or  would  be  working  npon  said 
Black  Cat  mining  claim  fOr  the  defendant  Snow- 
den Placer  Company:  that  said  notice  was  il- 
legible and  unintelligible  at  the  time  that  the 
plaintiff  and  interveners  commenced  working 
npon  the  said  Black  Cat  mining  claim  for  the 
defendant  Snowden  Placer  Company,  and  re- 
mained illegible  and  unintelligible  up  to  and 
including  the  20th  day  of  August,  1913." 

But  <me  case  is  dted  by'  resjiectlve  coun- 
sel as  an  aid  to  the  court  In  determining  the 
question  of  the  sufficiency  of  the  notices 
posted  as  found  by  the  court,  to  wit.  the 
case  of  Marshall  v.  Cardlnell,  46  Or.  410,  80 
Paa  652.  From  the  opinion  In  that  case  vre 
quote: 

"The  statutory  manner  of  giving  notice  ia  by 
posting  a  written  announcement,  presuming,  no 
doubt,  that  when  once  posted  it  will  r^nafai  a 
sufficient  length  of  time  to  impart  knowledge  to 
the  persons  it  is  intended  to  affect  Tlie  lan- 
guage is  not  to  keep  it  posted,  but  to  give  notice 
by  posting,  and  when  once  posted  it  will  fulfill 
the  mandate  of  the  statute.  Of  course,  if  the 
notice  were  torn  down  Immediately,  or  very  soon 
after,  by  the  one  who  posted  It,  there  would  be 
an  apparent  attempt  to  evade  the  statutory  in- 
junction, and  the  act  would  probably  not  be 
accounted  as  giving  notice  by  posting;  but  if 
posted  in  good  faith,  with  the  intent  and  purpose 
that  it  should  remain  as  long  as  a  notice  would 
remain  in  a  place  of  that  natote  under  ordinary 
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conditloni,  it  would  aeem  tbat  the  intendment  of 
tbe  statute  had  been  observed  and  the  notice  giv- 
en." 

The  evidence  la  not  Included  In  the  trans- 
cript, In  which  case  we  are  tK>and  to  assume 
tliat  the  evidence  srupports  the  findings.  It 
is  found,  however,  tliat  three  notices  were 
posted,  and  It  is  a  question  whether  tbe 
court  made  proper  legal  deductions  from  the 
findings  relative  to  these  notices. 

The  first  notice  considered  was  posted  at 
the  collar  of  tbe  shaft  It  appears  from  the 
findings  that  this  was  a  notice  posted  prior 
to  the  agreement  entered  into  with  the  Snow- 
den  Placer  C!ompany.  This  notice,  primarily 
Intended  for  "previous  operations,"  was  'in 
a  damaged  condition  from  exposure  to  the 
elements."  To  what  extent  it  was  damaged 
does  not  ajj^iear,  but  In  view  of  other  portions 
of  the  flndlngB  this  fact  Is  ImmaterlaL  It  Is 
found  that  at  the  time  appellants  entered 
Into  the  agreement  with  the  Placer  Company 
they  knew  this  notice  "would  necessarily  be 
destroyed  In  preparing 'said  sliaft  for  mining 
operations";  that  said  notice  was  so.  de- 
stroyed prior  to  respondents  being  employed 
by  the  Placer  Company.  The  statute  says  a 
notice  shall  be  posted  "after"  knowledge  of 
tbe  construction  or  intended  construction, 
etc.  Assuming,  however,  without  deciding, 
that  a  prior  notice  would  meet  the  require- 
ments of  the  statute,  we  are  dearly  of  the 
opinion  that  persons  employed  after  tiM  de- 
struction of  such  notice  ought  not  to  be 
bound  thereby,  where  It  appears  tbat  tbe 
work  contemplated  necessitated  a  destruction 
of  such  notice. 

The  second  notice  discussed  in  the  findings 
was  posted  March  1, 1913,  the  day  the  agree- 
ment was  entered  into  between  appellants 
and  the  Placer  Company.  Tills  notice  was 
-written  "in  lead  pencil  upon  paper  whldi 
bad  long  t>een  exposed  to  the  elements,  and 
which  Thomas  Wilson  Itnew  would  not  re- 
main  legible  and  intelligible  for  as  long  a 
time  as  under  ordinary  conditions  an  ordl> 
naiy  notice  wonld  be  expected  to  remain." 
Tills  notice  was  found  to  have  been  "posted 
on  tbe  transformer  Iiouse  of  said  Black  Cat 
mining  claim."  It  was  further  found  tliat 
It  "was  not  posted  in  a  conspicuous  place  on 
said  dalm."  A  notice  posted  on  a  trans- 
former house  might  or  might  not  be  said  to 
be  posted  In  a  conspicuous  place.  Ordinarily 
it  would,  we  tliink,  be  very  apt  to  comply 
with  the  requirements  of  the  statute.  The 
evidence  i»  not  l>efore  us,  and  we  are  bound 
to  accept  the  finding  tliat  It  was  not  in  a 
conspicuous  place. 

Much  has  been  said  in  the  briefs  of  coun- 
sel for  appellant  that  the  court.  In  effect, 
lield  that  a  notice  must  not  only  l>e  posted 
but  must  b%  maintained.  We  do  not  so  un- 
derstand such 'to  have  been  the  position  of 
tbe  court  I>elow.  A  notice  must  be  so  posted 
as  under  ordinary  conditions  it  will  remain 
a  reasonable  length  of  time;  otherwise  there 
-would  Ik  no  object  in  posting  a  notice  at  alL 


A  notice  written  in  lead  pencil  would  be  as 
good  as  any  other  notice,  but  whether  a 
notice  so  written  and  exposed  to  the  elements 
would  remain  a  reasonable  length  of  time  is 
a  question  of  fact  for  tbe  court  below  to  de- 
termine from  the  evidence,  and  which  tills 
court  could  not  disturb  without  reviewing 
the  evidence. 

The  third  notice  considered  was  posted  on 
the  engine  house  May  IS,  ldl3,  2^^  montlis 
after  the  agrreement  with  the  Placer  Company 
was  entered  into.  It  is  not  found  that  this 
notice  was  not  posted  In  a  conspicuous  place. 
This  notice  was  not  posted  within  the  time 
prescrll>ed  by  the  statute,  nor  has  counsel 
cited  any  authorities  holding  that  such  a 
sul>aequent  notice  would  l»  binding.  Upon 
tliat  question  we  express  no  opinion,  further 
tlian  to  Eay  that  we  are  inclined  to  tbe  view 
Uiat  such  a  notice  would  be  a  valid  notice, 
but  would  have  no  retroactive  effect  The 
court  found  this  notice,  also,  to  have  been 
"Illegible  and  lunlntelligible  at  the  time  tliat 
the  plaintiff  and  Interveners  commenced 
working."  It  is  further  found  that  the  de- 
fendant Wilson  knew  when  be  posted  this 
notice  that  "it  would  not  remain  legible  and 
intelligible  for  as  long  a  time  as  an  ordi- 
nary notice  would  be  exijected  to  remain  so." 

As  before  stated,  the  evidence  is  not  before 
us,  and  none  of  these  findings  are  attacked 
upon  the  ground  that  they  are  not  supported 
by  the  evidence.  So  far  as  tills  court  knows, 
the  defendants  may  have  admitted  the  very 
facts  found.  It  must  be  conceded  that  the 
findings  present  queetjlons  of  law  to  this 
court  in  a  very  unsatisfactory  way.  The 
law  only  says  that  a  notice  sliall  l>e  posted. 
It  says  notlilng  about  maintaining  such  a 
notice.  It  will  not  do,  however,  to  say  tliat 
the  mere  posting  of  any  sort  of  a  notice  In  a 
conspicuous  place  complies  with  the  statute. 
A  notice  mi^t  t>e  posted,  so  written  that  it 
would  not  remain  intelligible  for  a  day. 
Sudi  a  notice  manifestly  could  not  t>e  held 
to  comply  with  the  i^w.  The  purpose  of  the 
statute  is  to  give  actual  notice^  The  law  only 
exacts  a  reasonable  compliance  with  the  stat- 
ute, but  what  is  a  reasonable  compliance 
must  depend  upon  the  facts  of  each  par- 
ticular case.  A  notice  written  in  lead  pencil 
on  a  piece  of  cardboard,  or  upon  a  piece  of 
paper  which  had  been  exposed  to  the  ele- 
ments, might  in  every  respect  comply  with 
the  statuta  If,  however,  it  was  so  posted 
that  any  person  of  ordinary  common  sense 
would  Imow  tbat  it  wonld  in  a  few  days  be 
effaced  from  exposure  to  the  elements,  a 
court  would  be  Justified  In  holding  such  a 
posting  not  to  be  a  compliance  with  the  stat-  . 
ute. 

We  cannot  say  as  a  matter  of  law  in  this 
case  that  the  Judgment  is  contrary  to  tbe 
findings. 

[7]  Tbe  objection  to  the  allowance  of  costs 
in  tlie  justice's  court  is  well  taken. 

Tbe  Judgment  will  be  modified  by  strik- 
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tag  therefrom  the  costs  In  the  Jnstioe's  court, 
and,  as  so  modified.  It  Is  affirmed. 

McCARRAN,  J.,  concnrs. 

COIi£!MAN,  J.  I  concur  In  the  opinion  and 
order  of  the  court,  except  as  herein  Indi- 
cated. 

There  Is  no  question  but  that  the  Justice 
of  the  peace  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties  In  the  original 
snlt  brought  by  the  plaintiff,  Phillips.  Pur- 
suant to  the  constitutional  provision  quoted 
in  the  opinion  of  the  court,  the  Legislature, 
In  1913,  conferred  upon  Justices  of  the  peace 
concurrent  Jurisdiction  with  the  district 
courts  In  actions  for  the  enforcement  of 
mechanics'  liens  where  the  amount  of  the 
lien  sought  to  be  enforced,  exclusive  of  intei^ 
est,  does  not  exceed  $300.  St.  1913,  a  235, 
p.  360.  There  is  no  doubt  In  my  mind  but 
that  the  judgment  in  favor  of  PbilUps  and 
against  the  defendants  is  valid,  for  the  rea- 
son that,  jurisdiction  having  been  acquired 
by  the  Justice  of  the  peace,  it  was  not  lost 
by  his  making  an  order  which  he  had  no 
power  to  make.  Certainly  the  maldng  of  an 
order  which  was  void  could  not  operate  so  as 
to  oust  the  court  of  a  case  of  which  it  had 
jurisdiction. 

In  the  (>pinioa  of  the  court  the  remarks  of 
Mr.  Banks,  a  member  of  the  constitutional 
convention,  are  quoted,  wherein  he  stated 
that  in  cases  whidi  had  arisen  in  Oalifomla 
(similar  to  the  one  at  bar)  the  practice  was 
to  transfer  them  to  a  court  of  competent 
JurisdictioD.  I  am  unable  to  find  that  Jus- 
tices of  the  peace  of  California  had  Jurisdic- 
tion to  foreclose  mechanics'  liens  on  real 
estate  prior  to  the  date  of  the  holding  of 
our  constitutional  convention  in  1S64.  The 
Jurisdiction  of  Justices  of  the  peace  in  Cali- 
fornia was  fixed  by  an  act  entitled  "An  act 
concerning  the  courts  of  Justice  of  this  state, 
an/  Judicial  officers,"  passed  May  19,  1853. 
Gomp.  Laws  Cal.  1850-53,  p.  738.  Section 
67  of  the  act  mentioned  ennmerates  the  sub- 
jects over  which  justices  of  the  peace  should 
have  Jurisdiction,  but  the  foreclosxire  of 
mechanics'  liens  is  not  one  of  them.  Sec- 
tion 68  reads: 

"The  jurisdiction  conferred  by  the  last  section 
shall  not  extend,  however^— 1st.  To  •  •  • 
2d.  Nor  to  an  action  for  the  foreclosure  of  a 
mortgage  or  the  enforcement  of  a  lien  on  real 
property.    ♦    ♦    ♦  •' 

It  is  therefore  obvious  that  there  never 
could  have  been  such  a  practice  in  California. 
Mr.  Banks  probably  liqd  in  mind  a  provision 
contained  in  section  681  ct  an  act  of  Califor^ 
nla  entitled  "An  act  to  regulate  proceedings 
in  dvil  cases,  in  the  courts  of  Justice  of  tliis 


state,"  passed  April  29,  1S51  (CompL  Laws       i 
Cal.  1850-53,  pp.  623,  624),  wherein  it  U  pro-        | 
vided  Uiat  in  actions  in  the  Justice  of  the 
peace  court.  If  it  shall  appear  that  the  title  of 
real  estate  is  involved,  the  proceedings  shall 
be  suspended  and  the  case  certified  to  the 
district  court.    We  have  such  a  provision  in 
Nevada   (Rev.  Laws,   {  5721),  but  I   do  not       , 
think  any  one  would  contend  that  authority       ' 
is  given  under  that  act  to  certify  up  a  me- 
chanic's lien  suit.    It  Is  an  elementary  ruls 
that  courts  of  Justices  of  the  peace  are  of  spe-       ' 
dal  and  limited  jurisdiction  and  that  .they 
must  look  to  the  statute  for  their  authority       | 
to  act.    Since  there  is  no  statutory  provisioo 
empowering  Justices  of  the  peace  to  certify       i 
to  the  district  court  such  cases  as  fbe  one       ! 
at  bar,  I  am  of  the  opinion  ttiat  any  snch  or- 
der would  be  void.    Paul  v.  Armstrong,  1 
Nev.  82;   Corthell  v.  Mead,  19  Cola  391.  36 
Pac.  741;    Storey  v.  Mueller,  21  Cal.  App. 
301,  131  Paa  764;   18  Am.  ft  Eng.  Bncy.  ot 
Law  (2d  Ed.)  p.  17. 

Notwithstanding  the  ftict  tliat  the  Dahl- 
strom  and  Amedeo  Judgments  were  void,  tbe 
enUre  case  was  app|ealed  to  tbe  district 
court,  All  of  the  matters  which  were  con- 
sidered and  acted  upon  by  the  Justice  of  tbe 
peace  were  within  the  original  Jurisdiction 
of  the  district  court  If  the  Phillips  suit  had 
t>een  commenced  in  the  district  court.  Instead 
of  in  the  Justice  court,  there  is  no  question 
but  that  Dahlstrom  and  Amedeo  could  have 
Intervened,  and  a  valid  judgment  have  been 
rendered  in  favor  of  all  of  the  parties.  If 
Dahlstrom  and  Amedeo  had  not  undertaken 
to  Intervene  in  the  justice  court,  and  Judg- 
ment had  been  entered  in  that  court  for  Pliil- 
lips,  and  an  appeal  had  been  taken  by  the 
defendants,  we  see  no  reason  why  Dahl- 
strom and  Amedeo  could  not  liave  intervened 
in  the  district  court.  In  fact,  as  I  view  the 
situation,  tliat,  In  legal  effect.  Is  what  must 
be  held  to  have  occurred;  for  the  matter 
stood,  when  it  reached  the  district  court  on 
an>eal,  as  though  there  had  been  no  interven- 
tion, as  the  Jusdoe  of  the  peace  tiad  no  pow- 
er to  authorize  such  procedure. 

Hmce  I  am  of  the  opinion  that,  sinoe  ap- 
pellants went  to  trial  in  the  district  court 
upon  the  theory  that  Dahlstrom  and  Amedeo 
were  in  fact  interveners,  it  is  too  late  for 
them  to  urge  their  objection  in  ttiis  court  for 
the  first  time.  McEeuty  v.  Gladwin.  10  CaL 
227;  Smith  v.  Penny,  44  Cal.  161;  People  v.  , 
Reis,  76  Cal.  269,  18  Paa  809;  Sanzey  v. 
Iowa  City  Glass  Oa,  68  Iowa,  707.  17  N.  W. 
429. 

Holding  the  views  expressed,  I  am  of  the 
opinloB  that  the  plaintiff,  Phillips,  should 
recover  Judgmept  tor  costs  in  both  the  Jus- 
tice and  the  district  courts. 
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WARREN  T.  GLASGOW  &  WESTERN  BXp 
PLORATION  CO.,  Limited.    (No.  2210.) 

(Supreme  Court  of  Nevada.    Not.  9,  1916.) 

1.  WOBK    AND     LABOB     i3=29(2)— PlBADINO— 

Pboof  and  Vabiancs. 
Under  a  complaint  on  quantum  meruit  lor 
services,  where,  a  specified  contract  is  proved 
fixing  tne  price  tlierefor,  tlie  stipulated   price 
becomes  the  quantum  meruit  in  the  case. 

[Ed.  Note,— For  other  cases,  see  Work  and 
Ubot,  Cent  Dig,  8  57 ;   Dec  Dig.  «=s>2B(2).] 

2.  LiiOTATioN    or    Actions    ^=>50(3)— Sebv- 

ICEB   OF   AtTOBNET. 

Where,  by  an  attorney's  contract,  he  was 
entitled  to  $100  per  year  for  general  legal 
services,  be  had  a  cause  of  action  for  each  year's 
services  so  rendered,  and  recovery  by  him  for 
more  than  four  years  prior  to  action  was  barred. 
.  [Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  275;  Dec  Dig.  <S=> 
60(3).] 

Appeal  from  District  Court,  Homboldt 
Ooonty;  Eidward  A.  Duqker,  Judge. 

Action  by  H.  Warren  against  the  Glas- 
gow &  Western  Exploration  Company,  Lim- 
ited. From  Judgment  for  pialntiH,  defend- 
ant appeals.    Modlfled  and  afBrmed. 

T.  A.  Brandon,  of  Wlnnemuoca,  for  ap- 
pellant. L.  G.  WUaoD,  of  Winnemncca,  and 
J.  A.  Langwltb,  of  Golconda,  for  respond- 
ent 

NORCROSS,  O,  J.  This  is  an  appeal  ttom 
a  Judgment  and  an  order  denying  defend- 
ant's motion  for  a  new  trial.  PlalntUF 
brought  his  action  upon  contract  and  prayed 
Judgment  in  the  sum  of  $1,491.66  and  costs. 

After  alleging  the  corporate  capacity  of 
defendant,  the  complaint  allies: 

•T^hat  between  the  16th  day  of  December, 
1898,  and  the  16th  day  of  November,  1918,  the 
plaintiff  has  continuously  and  at  all  times  be- 
tween said  dates  rendered  services  to  the  de- 
fendant, at  its  instance  and  request  as  state 
agent  and  resident  agent  upon  whom  process 
imght  be  served,  for  the  defendant  in  and  for 
the  state  of  Nevada,  and  as  attorney  for  the 
defendant  at  its  request  in  counseling  and  ad- 
vising the  defendant  and  in  attending  in  and 
about  the  business  of  the  defendant  and  in  pro»- 
ccuting  and  defending  certain  suits  for  the  de- 
fendant That  saia  services  are  reasonably 
worth  the  sum  of  $1(X)  per  year  for  each  and 
every  year  between  the  lOth  day  of  December, 
1898,  and  the  15th  day  of  November,  1913. 
That  the  defendant  has  not  paid  the  same  or 
any  part  thereof' 

Defendant's  answer,  among  other  allied 
defenses,  set  np  the  statute  of  limitations  as 
a  bar  to  plaintiff's  claim  for  compensation 
for  services  rendered  prior  to  four  years 
preceding  the  termination  of  such  services. 

By  reply  to  defendant's  answer,  plaintiff 
and  respondent  denied  the  alleged  bar  of  the 
statute  of  limitations,  upon  the  ground  that 
the  services  rendered  were  continuous. 
Judgment  was  rendered  for  the  full  amount 
prayed  for. 

Among  the  findings  of  the  court  appear 
the  following: 


"That  the  plaintiff,  in  the  state  of  Nevada, 
for  the  period  of  14  years  and  11  months,  con- 
tinuously (which  said  period  began  the  16th  day 
of  December,  1898,  and  ended  on  the  15th  day 
of  November,  l9l3),  rendered  and  performed 
services  for  the  defendant,  at  its  instance  and 
request  as  state  agent  and  resident  agent  of  a 
foreign  corporation  upon  whom  process  may 
be  served  within  the  state  of  Nevada,  and  also 
an  attorney  at  law  at  its  instance  and  request 
in  counseling  and  advising  the  defendant  and 
in  attending  m  and  about  the  business  of  the  de- 
fendant and  in  prosecuting  and  defending  cer- 
tain suits  for  the  defendant  That  said  serv- 
ices were  performed  in  an  uninterrupted  and 
continuous  manner,  and  were  performed  under 
no  employment  that  was  for  any  definite  pe- 
riod. That  said  services  were  reasonably  worth 
the  sum  of  |100  for  each  and  every  year  em- 
braced in  the  period  of  their  performance,  as 
aforesaid;  that  is  to  say,  in  the  aggregate,  the 
sum  of  $l,491.66»»/jo»?' 

It  la  contended  that  the  findings,  supra, 
are  not  supported  by  the  evidence 

Relative  to  the  contract  In  question,  we 
quote  the  following  from  the  testimony  of 
plaintiff  and  respondent: 

"Q.  What  has  l>een  your  relations  with  the 
defendant?  A.  I  have  been  the  state  agent 
and  attorney  for  the  defendant  Q.  By  whom 
were  you  employed?  A.  By  Otto  Stahlman. 
Q.  Who  was  Otto  Stahlman?  A.  General  man- 
ager for  Uie  defoidant  company.  Q.  When  did 
the  employment  commence?  A.  In  the  fall  of 
1898.  Q.  State  the  facts  and  circumstances  as 
you  remember  them,  Mr.  Warren,  attending  the 
contract,  if  any,  under  which  your  services  were 
performed.  A.  Mr.  Stahlman  and  Mr.  Farron 
came  to  my  office  and  told  me  wliat  they  were 
going  to  do;  that  they  were  going  to  take 
charge  of  the  operations  of  the  Glasgow  &  West- 
em  Exploration  Company  and  the  Adelaide 
Star  Mines  Company.  They  discussed  generally 
what  the  operations  would  be,  stating  where  the 
operations  were  to  be  carried  on  and  what 
property  they  had  acquired ;  and  they  asked  me 
>f  I  wouldn't  act  locally  for  them  and  advise 
than  in  respect  to  general  matters  respecting 
the  carrying  on  of  thdr  business.  I  asked  them 
who  they  were  acting  for,  tftider  what  author- 
ity. Mr.  Stahlman  told  me  that  he  was  the 
feneral  manager  of  both  companies.  •  •  * 
ind  that  Mr.  Farron  was  the  superintendent 
of  mining,  and  that  they  were  foreign  corpora- 
tions, owned  by  Scotch  and  English  people.  He 
represented  that  th^  operations  would  be  very 
large  and  extensive.  And  they  wanted  to  know 
what  was  necessary  for  such  corporationB  to 
do  in  order  to  engage  in  business  in  this  state. 
I  advised  them  what  was  necessary  to  do  to 
begin  with,  and  he  asked  if  I  wouldn't  act  for 
them  in  small  general  matters  and  what  it 
would  be  worth.  We  discussed  the  things  t« 
some  extent,  and  I  advised  them,  among  other 
things,  that  they  would  have  to  employ  an 
agent,  that  the  law  of  this  state  required  them 
to  file  certified  articles  of  incorporation  in  ev- 
ery county  in  which  they  were  engaged  to  do 
business,  and  required  them  to  retam  an  agent 
to  whom  local  process  could  be  made.  'They 
asked  me  if  I  could  act  for  them  as  agent,  and 
I  told  them  I  could.  We  discussed  then  the 
compensation,  and  I  tcdd  them  those  matters 
were  of  small  moment,  that  they  would  very 
likely  have  no  suits  at  all,  and  finally  they  sug- 
gested themselves  $200  a  year,  if  that  would 
be  sufScient  compensation  for  acting  for  them 
in  a  general  way  and  for  acting  as  agent  a 
hundred  dollars  for  each  company.  I  said, 
'Yes,'  but  that  I  didn't  care  to  act  for  them  in 
that  way,  except  that  I  was  to  have  their  gen- 
eral business,  and  we  discussed  what  the  gen- 
eral business  would  l>e,  as  to  compensation,  and 
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finally  concluded  that  I  was  to  be  paid  for  any 
special  work  I  did,  separately;  no  amount  was 
fixed  as  to  that.  •  •  •  Well,  they  told  me 
that  I  was  to  have  all  the  business ;  that  I  was 
to  have  $200  a  year  for  acting  as  agent  and 
giving  them  advice  in  a  general  way;  that  I 
was  to  have  all  their  business  in  this  county 
and  any  other  business,  law  business,  or  mat- 
ters outside  of  being  agent  and  ^ving  a  little 
advice,  I  was  to  have  that  business.  •  •  • 
I  received  from  the  company  in  Glasgow, 
through  the  mail,  certified  copies  of  it*  articles 
of  incorjioration,  of  both  companies,  and  later, 
as  I  state,  I  filed  these  articles  in  the  different 
counties  in  which  the  companies  were  engaged 
in  business,  and  later  on,  I  won't  say  whether 
it  was  in  the  fall  of  that  year  or  the  early 
part  of  the  next  year,  I  received  two  appoint- 
ments as  agent,  one  for  each  company,  in  writ- 
ing, under  the  signatures  of  the  officers  of  the 
company  and  under  the  seal  of  the  company, 
and  I  filed  these  certificates  of  appointment  as 
agent  with  the  secretary  of  the  state  of  Ne- 
vada." 

Upon  cross-examination  plaintiff  testified: 
"Q.  You  had  a  conversation  with  them  there? 
A.  Yes.  Q.  In  which  it  was  agreed,  as  you 
testified,  to  receive  $100  a  year.  For  whJat? 
A.  As  attorney  in  small  matters,  trifling  things 
and  as  state  agent.  *  *  *  Q.  Did  I  under- 
stand you  to  say  that  you  were  to  be  i>aid  in 
addition?  A.  Yes,  sir.  Q.  For  any  work  that 
you  did?  A.  Any  special  work  that  I  did,  I 
was  to  be  paid  for  it.  Q.  Then  this  hundred 
dollars  was  simply  to  act  as  a  retainer?  A. 
General  retainer,  to  act  as  agent.  Q.  How 
long  was  that  to  last?  A.  Until  it  was  stop- 
ped. Q.  Indefinitely,  in  other  words?  A. 
Yes,  there  was  no  fixed  time.  *  *  *  Q.  Did 
you  render  any  bill  for  that  service?  A,  I 
don't  think  so.  Q.  Why  not?  A.  Because  I 
felt  I  had  the  money  coining  and  that  the  com- 
pany would  take  care  of  me.  Q.  In  other 
words,  you  let  it  run  mttil  you  got  a  bill  of 
|1,500  against  each  of  these  c<»npanies,  for 
which  yon  never  presented  a  bill?  A.  I  never 
presented  a  bill  for  acting  as  state  agent" 

[1]  The  contract  proved  In  this  case  was 
for  a  stipulated  price  per  year  for  the  value 
of  the  SMrrlces  to  be  rendered.  The  action, 
however.  Is  to  recover  the  reasonaUe  valne 
of  the  services,  which  Is  alleged  to  be  the 
same  as  the  amount  shown  by  the  testimony 
to  have  been  sttpulated.  This  is  Immaterial 
so  far  as  the  right  to  recover  te  concerned, 
for  as  beld  In  Burgess  v.  Helm,  24  Nev.  249, 
51  Pac.  1026: 

"Under  a  complaint  on  a  quantum  meruit  for 
services,  where  a  specified  contract  is  proved, 
fixing  the  price  for  services,  the  stipulated  price 
becomes  the  quantum  meruit  in  the  case." 

[2]  We  tlilnk  the  defense  of  the  statnte 
of  limitations  Interposed  In  this  case  should 


have  been  well  taken.  By  the  terms  of  die 
contract  proven,  respondent  was  entitled  to 
be  paid  $100  per  year  for  his  services.  He 
could  have  presented  a  dalm  at  the  end  of 
each  year,  and  he  had  a  cause  of  action  (or 
each  year's  services  so  rendered.  Ennis  y. 
Pullman  Co.,  165  lU.  161,  46  N.  B.  489;  H«s- 
grove  V,  Golden,  101  Pa.  605;  2  B.  C.  L. 
1056.  See,  also,  Osbom  v.  Hopkins,  160  Cal. 
501,  117  Pac.  519,  Ann.  Cas.  1913A,  413,  and 
note. 

From  the  opinion  of  Magruder,  C.  3.,  speak- 
ing for  the  Court  In  Ennls  v.  Pullman  (X 
supra,  we  qinote: 

"It  seems  to  be  claimed  that  this  is  a  cue 
of  indefinite  hiring,  and  that  the  statute  did 
not  begin  to  run  until  the  whole  service  wu 
ended.  We  cannot  concur  in  this  view.  Where 
an  attorney  is  conducting  a  single  suit,  it  hu 
been  held  that  the  statute  of  Umitationi  can- 
not commence  running  until  the  services  con- 
tracted for  have  been  performed  by  the  eaSai 
of  the  suit,  or  by  the  termination  of  the  k- 
teiner  in  some  oUier  mode.  Walker  v.  Good- 
rich, 16  111.  341.  But  where  attomen  are 
regularly  employed  at  a  salary  given  for  ad- 
vice and  legal  superintendence  and  other  lerr- 
ices  rendered  from  day  to  day,  there  is  oo  rea- 
son why  they  should  not  stand  ntK»  the  UDe 
footing  as  other  salaried  employes,  so  far  ai 
the  stetute  of  limitetions  is  concerned.  Mot- 
nove  V.  Golden,  101  Pa.  006;  Adams  v.  FL 
Plain  Bank,  86  N.  Y.  255;  Hale's  Ex'ia  v. 
Ard's  Ex'rs,  48  Pa.  22;  Phillips  v.  Btosdler. 
11  Jur.  264. 

"Ordinarily,  when  a  man  is  employed  under  a 
general  agreement  which  fixes  no  term  of  lerr- 
ice,  and  continues  in  service  a  long  time,  the 
hiring  will  be  treated  as  a  hiring  by  the  rear. 
Mosgrove  v.  Otdden,  supra;  Davis  v.  Gorton, 
16  N.  Y.  265  [60  Am.  Dee.  604].  In  case,  Iw- 
ever,  of  such  long  continued  employment,  tlx 
stetute  will  ordinarily  bar  a  dalm  for  all  ont- 
side  of  the  five  yean  imme(UateIy  before  tte 
commencement  of  the  action,  unless  there  is  ev- 
idence to  take  it  out  of  the  operation  of  tlie 
stetute._  Moegrove  v.  Golden,  supra;  Thoop- 
son 
Freeman, 


:ute.     Moegrove  v.  Golden,  supra;    Thoop- 
V.  Beed,  Adm'x,  48  IlL  llS ;    Freeman  t. 
«man,  66  IlL  106." 


A  number  of  other  auestioiu  have  been 
raised  In  the  assignments-  of  error  and  dis- 
cussed In  the  briefs,  but  we  tfalnk  they  u< 
not  of  soflSdent  merit  to  require  consideit- 
tlon  here. 

The  judgment  will  be  modified  by  redndnt 
the  same  to  the  sum  of  $400,  and,  as  so  mod- 
ified, the  judgment  Is  aflSLrmed. 

McCARRAN  and  COLEMAN,  JJ.,  concnr. 
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1  STATE  T.  AIXEN.    (No.  20437.) 

&  {Snpreme  Oonrt  of  Kansas.    Oct  7,  191S.    On 

Behearing,  Nor.  16,  1916.) 

(SyUahiu  >y  the  Court.) 

'  1.  WrraissES  <s=>392(l)  —  iMPSAOHimNT  — 

Aduissibilitt  of  Evidence. 

In  a  prosecution  for  murder  the  defense  was 

•  justifiable  homicide.     The  defendant's  daughter, 

^  a  young  woman  under  17  years  of  age,  testified 

that  she  met  the  deceased  by  appointment  at  a 

Cce  near  a  public  road  in  the  daytime,  and  had 
n  talking  to  him  for  about  an  honr  previous 
:  to  the  homicide;   that  at  the  instant  her  father 

fired  the  shot  which  killed  the  deceased,  she  was 
sitting  in  a  buggy  'and  deceased  was  standing 
i:  on  t)ie  ground  beside  her  with  one  arm  about 

:  her  neck  and  the  other  about  her  ankles  attempt- 

N  ing  to  drag  her  from  the  buggy  and  to  commit  a 

cr&ninal  assault  upon  her.    She  further  testified 
;  that  more  than  a  year  previous  to  the  homicide 

I  when  deceased  was  working  for  her  father  on  a 

^  ranch  where  she  lived,  he  had  once  criminally 

,'  assaulted  her  and  at  another  time  had  attempted 

to  do  so,  and  that  she  had  informed  her  father 
of  these  occurrences,  and  that  deceased  was  dia- 
r  charged  from  her  father's  employ,  that  she  bit- 

terly hated  the  deceased  because  of  his  treatment 
i  of  her  and  never  had  wanted  to  see  him  again 

and  would  not  have  wanted  to  speak  to  him  If 
;  she  had  met  him.    Held,  that  for  the  purpose  of 

,  affecting  the  credibility  of  the  witness,  it  was 

not  error  to  admit  in  evidence  letters  written  by 
[  her  to  the  deceased  after  he  qnit  her  father's 

employ,  containing  expreasions  of  friendship  and 
i  affection  and  tending  strongly  to  impeach  her 

testimony  as  to   the   relations  between  herself 
and  the  deceased. 
[Ed.  Note.— For  other  cases,   see  Witnesses, 
:  Cent  Dig.  St  124»-1251 ;  Dec.  Dig.  «=>882(1).] 

2.  WnMESBBS    «S>892(1)    —    IXFXAOHVBRT   — 

ADiaesiBiUTT  of  Evidbhck. 
'  For  the  same  reasons  it  ii  held  that  it  was 

'  proper  to  admit  in  cross-examination  a  written 

I  statement  signed  by   the  same  witness   in   the 

'  presence  of  the  county  attorney  and  others  a 

'  ^ay  or  two  after  the  homicide,  in  which  she  stat- 

ed that  at  the  time  the  shot  was  fired  the  de- 
ceased was  standing  at  one  side  of  the  buggy 
'  talking,  with  his  left  hand  on  the  back  of  ti^e 

buggy  or  around   her  shoulder  and  the  other 
hand  resting  on  the  baggy  bed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  1249-1251;  Dec.  Dig.  «S=>392(1).] 

3.  JUBT  «=o70<$)— SBUBonoir  of  Jubob»— Du- 
ty OF  OOUBT. 

Where  in  a  criminal  prosecution  the  court 
sustains  the  defendant's  challenge  to  the  array 
and  discharges  the  panel  because  the  origin^ 
names  in  the  jury  box  have  not  been  properly  se- 
lected from  the  assessment  rolls,  it  is  the  duty  of 
the  judge,  under  section  4624  of  the  General 
Statutes  of  1909,  to  select  a  sufficient  number 
of  jurors  for  the  term  and  to  name  those  se- 
lected, and  it  is  not  error  to  refuse  to  summon 
the  township  trustees  and  require  them  to  select 
the  lists  of  jurors.  State  v.  Schmidt,  74  Kan. 
627,  87  Pac.  742. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  Ii  324,  330.  340;   Dec.  Dig.  «=»70(8).] 

4.  Homicide  «=»129  —-  Irfobkatior  —  Sxttfi- 

CIBNOT. 

An  information  which  charges  that  the  de- 
fendant "did  then  and  there  unlawfully,  feloni- 
ously, willfully,  deliberately,  with  premeditation 
and  with  malice  aforethought  and  with  a  deadly 
weapon,  to  wit,  a  gun,  then  and  there  loaded 
with  powder  and  baU,  shoot  at  one  Alfred  Tuck- 
er, and  did  then  and  there  with  the  deadly  weap- 


on aforesaid  and  In  the  manner  and  with  the 
weapon  aforesaid  shoot  and  kill  him,  the  said 
Alfred  Tucker,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state  of  Kan- 
sas," sufficiently  informs  the  defendant  that  the 
charge  against  him  is  murder  in  the  first  degree, 
and  the  omission  to  employ  the  words  "purpose- 
ly" and  "maliciously"  in '  describing  the  act  of 
shooting  and  killing,  is  held  in  this  case  not  such 
a  defect  or  imperfectioD  as  tends  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon 
the  merits. 

[Ed.   Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  H  197,  198;  Dec  Dig.  «=»129.] 

6.  Obivinal  Law  «=9628(^— Tblal— Indobsb- 

IGEITT  or  WlTHXBSKS  ON   InFOBUATION. 

In  this  case  it  is  held  that  there  was  no 
abuse  of  discretion  in  permitting  the  indorsement 
of  certain  names  of  witnesses  upon  the  informa- 
tion immediately  before  the  triaL 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  g  1410;  Dec.  Dig.  <8s»62S(3).] 
ft  HomCIDK      <S=>163(2)— EVIDENCB— Aduissi- 

Biumr. 
In  this  case  it  is  held  that  there  was  no  er- 
ror in  the  exclusion  of  testimony  offered  for  the 
purpose  of  showing  the  general  reputation  of 
deceased  where  he  formerly  resided  in  another 
state  as  to  his  being  immoral  and  unchaste,  and 
alao  to  show  that  he  had  contracted  there  a 
common-law  marriage,  and  that  a  child  had  been 
bom  of  such  marriage,  information  respecting 
these  matters  not  having  reached  the  defendant 
until  after  the  homicide,  and  the  facts  not  tend- 
ing in  any  wa^  to  establiah  a  defense  nor  to  af- 
fect the  situation  or  appearances  at  the  time  of 
the  homicide. 

[Ed.    Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  $g  812-S17;  Dec.  Dig.  <»=>163(2).] 

7.  HoKcoiDK   <&=>306(5)  — Ihstbuotions  —  Dx- 

OBEB  OF  OffINSB. 

Counsel  for  defendant  requested  the  court 
not  to  submit  any  instructions  except  upon  the 
law  of  murder  in  the  first  degree.  Of  its  own 
morion  the  court  instructed  upon  the  law  of 
murder  in  the  first  and  second  degrees,  and  the 
jury  returned  a  verdict  of  murder  in  the  second 
degree.  Held,  that  since  the  evidence  shows  be- 
yond question  that  defendant  was  guilty  of  mur- 
der in  the  first  or  second  degree  or  that  he  was 
innocent,  there  was  no  error  in  the  omission  of 
the  court  to  instruct  the  jury  with  reference  to 
the  lesser  degrees. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  S  646;   Dec.  Dig.  ■3=>308(5).] 

8.  Witnesses    i3=>267— Cbobs-Examination— 
ScoPK  AWD  Extent— Discbetion  of  Ootjbt. 

The  rule  that  the  extent  to  which  cross-ex- 
amination shall  be  allowed  is  determined  by  the 
circumstances  of  the  case  and  rests  largely  in 
the  discretion  of  the  trial  court  followed,  and 
held,  that  the  defendant's  right  of  cross-examina- 
tion was  not  unduly  restricted,  and  held  fur- 
ther, that  d^endant  Buffered  no  prejudice  from 
rulings  on  the  admission  of  evidence  offered  by 
the  state. 

[EM.  Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  »  923-980;    Dec.  Dig.  (8=>267.] 

Appeal  from  District  Court  Meade  County. 

George  B.  Allen  was  convicted  of  murder 

In  the  second  degree,  and  appeals    Affirmed. 

John  Madden,  of  Parsons,  Wallace  G. 
Hughes,  of  Guymon,  Okl.,  J.  P.  McLaughlin, 
of  Osage  City,  F.  M.  Davis  and  R.  W.  Griggs, 
both  of  Meade,  and  C.  E.  Cooper,  of  Parsons, 
for  appellant.     S.  M.  Brewster,  Atty.  Gen., 


^-afor  other  tarn**  «e«  swa*  tople  and  KBY-NUMBBB  la  all  Key-Numtared  Dlgat*  and  Indtjcei 

Digitized  by  VjOOQIC 


796 


160  PACIFIC  BBPOBTBB 


(Kan. 


Frank   S.   SoUlTan,   of  Meade,   and   J.   W. 
Davis,  of  Greensburg,  for  the  State. 

PORTER,  J.  George  B.  Allen  was  charged 
with  murder  in  the  first  degree,  in  kUllng 
Alfred  Tnckep  on  the  5th  day  of  October, 
1914,  in  Meade  county.  He  was  found  guilty 
of  murder  In  the  second  degree.  The  ver- 
dict was  approved  by  the  trial  court,  and 
from  the  jurlgment  of  conviction  he  appeals. 

Alfred  Tucker  had  been  employed  on  the 
defendant's  ranch  in  Meade  county  from  the 
spring  of  1912  till  the  latter  part  of  August, 
1913,  when  be  was  discharged  or  left  the  em- 
ploy of  defendant  and  went  to  Clark  county 
where  he  worked  at  different  places'  near 
Englewood.  While  living  at  the  ranch  he 
became  acquainted  with  defendant's  daugh- 
ter, Tina  Allen,  who  was  then  about  16  years 
of  age.  After  he  went  to  Clark  county  he 
and  Tina  Allen  corresponded  at  frequent  and 
regular  Intervals ;  the  correspondence  indicat- 
ing that  their  friendship  had  ripened  into  a 
strong  attachment  The  letters  received  by 
the  deceased  from  Tina  Allen  were  preserved 
by  htm  and  were  found  among  his  efTects; 
some  of  them  were  offered  In  evidence. 

The  day  before  the  homicide  Alfred  Tucker 
had  assisted  in  driving  a  bunch  of  horses 
from  Englewood  to  a  farm  near  Meade.  He 
had  received  a  letter  from  Tina  AUen  in 
which  she  agreed  to  meet  Um  at  the  railroad 
bridge  on  the  afternoon  of  October  5th.  The 
appointment  was  carried  out  The  place 
where  they  met  is  about  a  mile  from  the  city 
of  Meade  and  on  or  close  by  a  much-traveled 
public  highway.  They  were  seen  there  In 
conversation  by  a  number  of  passersby, 
among  whom  was  Con  Wasson,  who  waved 
his  hand  and  called  to  them,  and  they  re- 
turned his  salute.  He  went  into  town  and 
told  ilia  brother  Olea  Wasson  that  he  had 
seen  Tucker  and  Tina  Allen  out  by  the  rail- 
road bridge.  At  this  time  the  defendant  was 
cutting  feed  for  Glen  Wasson  at  a  place  east 
of  Meade  and  about  three-quarters  of  a  mile 
from  the  railroad  bridge.  Glen  Wasson  went 
to  the  field  where  AUen  was  and  informed 
him  that  his  daughter  and  Tucker  were  out 
by  the  railroad  bridge,  that  they  had  their 
horse  tied  out  where  everybody  could  see  it, 
and  said  that  he  did  not  think  it  looked  well 
for  a  young  lady  to  be  out  there  with  a 
young  man.  There  was  testimony  to  the 
effect  that  Alien  became  very  angry,  turned 
white  and  said  he  would  kill  Tucker,  refer- 
ring to  him  by  a  vile  name,  and  that  he  at 
once  got  down  from  his  binder,  left  it  stand- 
ing in  the  field,  secured  his  horse  and  buggy, 
and  drove  away.  Although  be  was  then 
about  a  mile  southeast  of  the  railroad  bridge, 
he  drove  east  a  distance  of  one  mile,  turned 
north,  and  drove  one  mile,  where  he  crossed 
the  public  highway  running  east  and  we&t, 
which  passed  within  a  short  distance  of  the 
railroad  bridge  where  his  daughter  and  Tuck- 
er were.  He  did  not  take  this  east  and  west 
road,  but  drove  another  mile  north  where  be 


turned  west,  continuing  for  2  miles,  and  then 
south  along  a  private  road  to  bis  residence 
about  a  quarter  of  a  mile  distant.  There 
he  requested  one  of  his  employ^  to  water 
his  horse  and  to  tie  it  in  front  of  the  house. 
He  secured  two  guns,  one  of  them  a  38-call- 
Ber  Winchester  rifle,  loaded  them,  and  i<ut 
them  in  his  buggy.  He  was  at  this  time 
about  three-quarters  of  a  mile  north  of  the 
railroad  bridge.  He  first  went  to  the  portico 
of  his  house  and  looked  down  in  the  direction 
of  the  bridge  to  see  if  he  coald  discover  bis 
daughter  and  Tucker.  He  then  got  into  Iiis 
buggy  and  drove  back  north  to  the  public 
road,  then  west  and  south  almost  three  miles, 
crossed  the  railroad  track  and  turned  east 
along  the  public  highway  dose  by  the  rail- 
road track. 

From  where  he  turned  east  to  the  bridge 
a  person  traveling  on  the  highway  is  conceal- 
ed from  the  view  of  a  person  on  the  opposite 
bide  of  the  railroad  because  of  the  high  em- 
bankment The  testimony  offered  by  the 
state  showed  that  Alfred  Tucker  was  killed 
by  a  38-caliber  rifle  bullet  which  entered 
his  back  6  Inches  below  the  point  of  bis  left 
shoulder  and  came  out  on  the  opposite  side. 
The  testimony  of  the  state  tended  also  to 
show  that  the  defendant  approached  tlie  de- 
ceased under  concealment  of  the  embankment 
until  he  reached  a  point  under  the  bricUe. 
and  from  that  position  fired  the  shot  which 
resulted  in  Tucker's  death.  Immediately 
after  the  homicide  he  returned  to  Meade  and 
Informed  the  coroner  that  there  was  a  man 
down  by  the  railroad  bridge  who  was  in- 
jured, and  he  requested  the  coroner  and  an- 
other person  to  go  out  there.  These  persons 
went  immediately  to  the  place  and  found 
Tucker's  body  l]^ng  in  the  roadway  a  dis- 
tance of  128  feet  from  the  center  of  th? 
bridge.  The  evidence  showed  that  death  had 
been  instantaneous.  There  was  found  in  • 
pocket  of  the  deceased  the  letter  from  Tina 
AUen  making  the  appointment  to  meet  bim 
there.  No  weapons  of  any  kind  were  found 
on  or  about  the  body. 

The  defense  was  Justifiable  bomidde;  the 
killing  was  not  denied,  but  the  defendant  con- 
tended, first,  that  the  homicide  was  commit- 
ted in  self-defense,  and,  secondly,  to  prevent 
the  commission  of  a  felonious  assanit  upon 
his  daughter.  The  defendant  testified  that 
in  August  1913,  he  had  discharged  tbe  de- 
ceased from  his  employ  because  of  taavine 
learned  first  from  another  employ^  and  sub- 
sequently from  his  daughter  that  Tucker  bad 
attempted  to  ravish  his  daughter;  that  after 
the  deceased  had  left  his  employ  a  friend 
had  informed  him  that  Tucker  bad  sakl  ia 
substance  that  defendant  had  driven  liim 
off,  but  he  was  coming  back  whenever  he  get 
good  and  ready,  and  tliat  if  the  defendact 
stuck  his  nose  in  his  business,  tlie  defendant 
would  have  to  shoot  quicker  than  he  did. 
The  defendant  further  testified  that  when  be 
reached  the  railroad  bridge  be  got  out  of  bis 
buggy,  took  tbe  rifle  and  went  under  the 
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bridge;  tbat  lie  nw  Una  In  the  boKy  and 
Tucker  btandlng  by  the  side  of  It;  that 
Tucker  appeared  to  be  trying  to  pull  Tina 
from  tlie  buggy;  tbat  one  arm  was  on  ber 
tihoulder  or  neck  and  the  other  In  the  region 
of  her  knees,  and  she  was  pushing  hack; 
that  he  tried  to  call  out  to  them,  but  choked 
and  could  not  speak;  that  Inst  at  this  in- 
stant Tucker  turned  his.  face  toward  the  de- 
fendant and  defendant  saw  an  expression 
that  was  beastly  and  startled,  and  that  Tuck- 
er's right  hand  dropped  towards  his  hip,  and 
the  defendant  Immediately  fired  one  shot 
As  before  stated,  the  testimony  showed  that 
no  weapon  was-  found  on  the  body  of  the  de- 
ceased or  near  It. 

[1,  2]  The  prlncii)al  witness  for  the  defend- 
ant In  support  of  the  other  theory  was  the 
daughter,  Tina  Allen,  who  testified  to  an 
alleged  assault  made'  upon  her  In  the  year 
1913  by  Alfred  Tucker,  and  that  she  com- 
municated the  fact  to  her  father.  One  of 
the  main  contentions  In  the  case  arises  from 
the  admission  on  her  cross-examination  of 
certain  letters  written  by  her  to  Alfred  Tuck- 
er covering  a  period  of  more  than  a  year 
after  the  deceased  bad  left  ber  father's  em- 
ploy. The  sole  purpose  of  the  Introduction 
of  the  letters  was  to  afFect  her  credibility  as 
a  witness.  She  testified  that  she  bad  de- 
stroyed the  letters  received  by  ber  from 
Tucker,  but  she  Identified  the  letters  to  him 
shown  to  her  on  cross-examination,  and  ad- 
mitted they  were  hers.  She  had  te&tlfled  that 
she  bitterly  hated  the  deceased  because  of  the 
assault  he  had  committed  upon  her,  that 
she  never  bad  wanted  to  see  htm  again,  and 
would  not  have  wanted  to  speak  to  him  if 
she  had  met  him.  It  Is  conteaded  that  the 
court  erred  In  admitting  these  letters  In 
evidence.  Only  portions  of  them  were  read 
to  the  Inryj  and  the  court  Instructed  tbat 
they  were  admitted  for  the  purpose  only  of 
atTectlng  the  credibility  of  the  witness.  Their 
admission  was  eminently  proper.  The  let- 
ters were  filled  with  expressions  of  friend- 
ship and  endearment  and  tended  strongly 
to  impeach  the  statement  of  the  witness  tbat 
the  deceased  had  committed  an  assault  upon 
her  as  she  testified  or  tbat  there  had 
ever  beea  any  111  feeling  between  them.  It 
may  be  said  of  the  letters,  too,  that  they 
are  not  in  any  way  discreditable  to  the  young 
lady.  While  they  abound  in  expressions  of 
affection  and  endearment  and  of  good  humor 
and  friendship,  they  contain  no  suggestion  of 
anything  Improper,  and  are  on  the  contrary 
consistent  with  the  purest  Und  of  friend- 
ship and  love  for  the  deceased.  Inasmuch  as 
the  defease  of  Justifiable  bomldde  was 
grounded  to  a  very  large  extent  upon  the  tes- 
timony of  the  daughter,  the  Jury  might  well 
have  believed  that  her  story  on  the  witness 
stand  in  relation  to  the  alleged  misconduct 
of  the  deceased  toward  her  was  fabricated 
for  the  purpose  of  the  defense.  She  had  tes- 
tified that  Just  before  she  heard  the  report 


of  the  gun  the  deceased  -was  trying  to 
pull  her  out  of  the  buggy  and  she  was  hold- 
ing back  so  that  he  could  not;  that  one  of 
his  hands  was  around  her  shoulder  and  neck 
and  the  other  around  her  ankles.  A  day  or 
two  after  the  homicide  she  made  the  follow- 
ing written  statement: 

"I  met  Alfred  Tucker  down  near  the  railroad 
bridge  by  appoiDtment  a  little  after  3  o'clock 
Monday  afternoon,  October  5,  1914,  some  time 
between  4  and  6  o'clock,  to  the  beat  of  my  judg- 
ment. I  was  sitting  in  die  baggy  nortli  of  the 
railroad  bridge  about  where  the  creek  bed  is. 
Alfred  was  standing  on  the  east  side  of  the  bug- 
gy, one  hand,  hia  left  hand,  on  the  back  of  the 
buggy,  or  it  may  have  been  on  my  shoulder, 
talking.  The  other  band  rested  on  the  buggy 
bed.  The  buggy  was  facing  the  northeast.  I 
heard  a  shot,  and  Alfred  fell.  I  looked  and  saw 
my  father  standing  under  the  railroad  bridge. 
He  called  to  me  to  come  to  him,  and  I  did.  His 
horse  and  bnggy  were  standing  in  the  road  sonth 
of  the  bridge,  facing  the  east.  Father  got  in  the 
buggy  with  me  and  we  drove  to  town,  ills  horse 
following.  Alfred  had  not  mistreated  me  in  any 
way  that  day  nor  attempted  to  mistreat  me,  but 
be  had  before  when  he  was  working  for  father 
some  time  in  August,  1913." 

The  foregoing  statement  was  made  at  her 
home  In  the  presence  of  the  county  attorney, 
his  deputy,  and  Mrs.  Lucy  Bunch,  and  at  a 
time  when  Tina's  father  was  in  Jail.  It  has 
been  repeatedly  held  that  on  the  cross-exami- 
nation of  a  witness  whose  testimony  may  be 
affected  by  friendship  or  enmity  toward  ei- 
ther party,  great  latitude  of  cross-examina- 
tion is  permissible.  As  a  general  rule  the 
party  against  whom  a  witness  Is  produced 
has  a  right  to  show  everything  which  may 
in  the  (lightest  degree  affect  his  credibility. 
State  V.  ColUns,  33  Kan.  77,  6  Pac.  368.  The 
extent  to  which  a  witness  may  be  cross-ex- 
amined on  collateral  and  irrelevant  matters 
rests  in  the  sound  discretion  of  the  trial 
court  State  v.  Pfefferle,  36  Kan.  90,  12  Pac. 
406.  There  was  no  abuse  of  discretion  here. 
The  letters  written  to  the  deceased  and  the 
written  statement  to  the  county  attorney 
were  admissible  on  cross-examination  for  the 
purpose  of  discrediting  the  story  told  by  the 
daughter. 

Obviously  the  Jury  was  not  Impressed  with 
the  story  of  the  daughter  to  the  effect  that 
the  deceased  either  had  l>een,  before  the  de- 
fendant arrived  upon  the  scene  or  was  at 
the  time  defendant  fired  the  shot,  attempting 
to  commit  a  criminal  assault.  The  corre- 
spondence between  the  parties  and  all  the  cir- 
cumstances rendered  her  story  highly  im- 
probable. The  prearranged  lovers'  meeting 
at  a  place  oa  or  near  a  much-traveled  .high- 
way, the  length  of  time  they  were  at  the 
bridge,  which  must  have  been  considerably 
more  than  an  hour,  because  the  young  lady 
testified  that  she  left  school  at  Meade  at  3 
o'clock  and  at  once  drove  to  the  place,  and 
the  evidence.  Indicate  that  the  defendant 
came  to  the  place  of  the  homicide  between 
4  and  5  o'clock — all  these  facts  and  circum- 
stances and  the  friendly  correspondence  be- 
tween the  daughter  and  the  deceas'ed  were- 
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nndonbtedly  glvKi  vrtitbt  bj  tbe  jury.  Hie 
Jury  doubtleas  took  Into  consideration  tbe 
fact  that  the  defendant  could  have  gone  to 
the  place  where  he  was  Informed  his  daujrh- 
ter  and  Tucker  were  by  traveling  a  distance 
of  less  than  one  mile,  and  that  Instead  of 
doing  this  he  drove  to  his  home  by  a  cir- 
cuitous route,  gecured  and  loaded  bis  rifle, 
and  that  there  be  was  less  than  three-quar- 
ters of  a  mile  from  tbe  place  where  Tucker 
and  Tina  were,  but  Instead  of  traveling  that 
distance,  he  deliberately  drove  tbe  remainder 
of  tbe  more  than  9-mUe  circuit  for  the  pur- 
pose of  concealing  his  approach  and  enabling 
him  to  come  within  shooting  distance  of 
Tucker  without  the  latter's  knowledge.  Tbe 
claim  that  he  shot  In  seU-defense  under  the 
Impression  that  Tucker  was  about  to  shoot 
him  was  contradicted  by  the  location  of  tbe 
wound,  the  circumstances  testified  to  by  his 
daughter  at  the  trial  to  tbe  effect  that  Tuck- 
er was  standing  with  his  back  toward  tbe 
bridge,  as  well  as  by  the  written  statement 
made  by  the  daughter  to  tbe  county  attorney, 
which  was  that  Tucker  was  standing  with 
bis  right  hand  resting  on  the  buggy  bed  when 
she  beard  the  crack  of  the  rifle. 

[3]  There  is  a  complaint  that  the  Jury  was 
not  selected  according  to  law.  The  court  sus- 
tained the  defendant's  challenge  to  the  array, 
and  discharged  the  panel  because  tbe  orl^- 
nal  names  in  the  Jury  box  bad  not  been  select- 
ed from  the  assessment  rolls  of  tbe  previous 
year.  Thereupon  the  Judge  proceeded  to 
select  a  Jury  for  tbe  term,  following  the  pro- 
visions of  section  4624  of  tbe  General  Btat^ 
utes'  of  1909,  which  requires  the  Judge  to 
select  a  sufficient  number  of  Jurors  for  the 
term  and  to  name  those  selected,  whenever 
for  any  cause  tbe  lists  have  been  Improperly 
returned.  It  Is  contended  that  tbe  town- 
ship trustees  should  have  been  summoned 
and  required  to  select  tbe  lists  of  Jurors. 
Aside  from  the  fact  that  such  a  method 
would  have  been  cumbersome  and  tbe  cause 
of  unnecessary  delay,  the  procedure  which 
the  court  followed  Is  authorized  by  the  sec- 
tion of  the  statute  Just  cited.  It  was  so  de- 
cided in  the  case  of  State  v.  Schmidt,  74 
Kan.  627,  87  Pac.  742.  In  tbe  opinion  In 
that  case  the  distinction  between  tbe  situa- 
tion here  and  that  Involved  In  State  v.  Ed- 
wards, 64  Kan.  455,  67  Pac.  834,  dted  In 
supix>rt  of  defendant's  contention,  was  point- 
ed out.  Moreover,  there  Is  nothing  to  indi- 
cate that  defendant  suffered  any  prejudice 
by  tbe  manner  in  which  the  Jurors  were  se- 
lected. 

[4]  It  Is  complained  that  the  Information 
does  not  charge  a  public  offense.  There  was 
no  motion  to  quash,  but  tbe  point  was  raised 
by  an  objection  to  tbe  introduction  of  tes- 
timony. Tbe  information  charges  that  the 
defendant — 

"did  then  and  there  unlawfully,  feloniously,  will- 
fully, deliberately,  with  premeditation  and  with 
malice  aforethought  and  with  a  deadly  weapon, 
to  wit,  a  gun,  then  and  there  loaded  with  powder 


and  ball,  shoot  at  one  Alfred  Tucker,  and  did 
then  and  there  with  the  deadly  weapon  aforesaid 
and  in  the  manner  and  with  the  weapon  afore- 
said shoot  and  kiU  him.  the  said  Alfred  Tucker, 
contrary  to  the  form  of  the  statute  in  snch  case 
made  and  provided  and  against  the  peace  and 
dignity  of  me  state  of  Kansas." 

It  Is  Insisted  that  the  Information  does  not 
charge  that  the  killing  was  done  purposely 
and  maUdonsly.  We  think  that  by  a  fair 
construction  of  the  language  used,  the  in- 
formation charges  that  tbe  killing  was  unlaw- 
ful, felonious,  willful,  deliberate,  premediat- 
ed,  and  with  malice.  Tbe  omission  to  r^^eat 
the  words  "purposely"  and  "maliciously"  in 
describing  the  act  of  shooting  and  killing 
might  have  been  regarded  as  fatal  when  the 
courts  were  more  concerned  In  tbe  Intricate 
search  in  all  criminal  reviews  for  technical 
grounds  of  reversal,  but  mucb  progress  has 
been  made  in  recent  years  in  tbe  way  €>t  dis- 
regarding such  technicalities.  Section  110 
of  the  Orimlnal  Code  (Gen.  St^  1909,  S  6686) 
expressly  forbids  us  to  quash  or  set  aside  an 
indictment  or  information  for  certain  defects; 
am<mg  which  la  enumerated: 

"Seventh.  For  any  defect  or  imperfectian 
which  does  not  tend  to  the  prejudice  of  the  sub- 
stantial ri^ts  of  the  defendant  upon  the  merits." 

And  se<^ion  293  of  the  Criminal  Code  (Gen. 
St.  1909,  I  6867)  declares  that: 

"On  an  appeal,  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties." 

It  would  lengthen  this  opinion  unnecessa- 
rily to  attempt  to  cite  all  tbe  cases  In  which 
tbe  foregoing  provisions  have  been  applied 
and  Judgments  of  conviction  affirmed.  Un- 
der section  110,  supra,  may  be  dted  Ft,  Scott 
V.  Dunkerton,  78  Kan.  189,  192,  96  Pac.  50: 
State  V.  Bland,  91  Kan.  160,  164.  136  Pac. 
947 ;  and  under  section  293  may  be  dted  the 
recent  case  of  State  v.  Marshall,  95  Kan.  628. 
632,  148  Pac.  675. 

[t]  Over  tbe  objections  of  defendant  tbe 
court  permitted  the  county  attorney  to  In- 
dorse tbe  names  of  three  witnesses  upon  tbe 
information  immediately  before  the  trial. 
The  usual  complaint  is  made  that  this  was 
error.  The  whole  record  disdoses  that  de- 
fendant was  not  prejudiced  in  the  slightest  by 
the  Indorsement  of  these  names.  The  two 
Carllles  testified  to  matters  wbidi  the  de- 
fendant admitted  and  about  which  there  was 
no  disputa  J.  D.  Tucker,  the  father  of  the 
deceased,  testified  to  a  few  matters  of  no 
spedal  importance^ 

We  find  no  error  in  tbe  rulings  sustaining 
objections  to  questions  asked  on  cross-exam- 
ination ot  the  witness  J.  D.  Tucker.  The  ob- 
jections were  properly  sustained.  There  was 
ground  to  sustain  them  because  the  questions 
were  not  proper  cross-examination  and  relat- 
ed to  Incidente  which  could  only  have  occur- 
red long  prior  to  the  homicide  while  deceased 
was  living  in  another  state. 

Wlllard  Tudier  was  permitted  to  testitr 


Digitized  by 


Google 


Kan) 


STATE  T.  AIJUSS 


T99 


that  deceased  camewttb  him  and  helped 
drive  the  hones  from  Bnglewood  to  Meade 
county.  There  was  no  error  in  permitting  the 
state  to  offer  this  testimony  to  rebnt  the  sug- 
gestion that  deceased  was  there  only  tor  Im- 
moral or  other  unlawful  purposes. 

A  number  of  objections  hare  been  made  as 
to  testimony  of  certain  other  witnesses  as 
to  facts  which  the  defendant  himself  admit- 
ted, but  there  could  not  hare  been  any  preju- 
dice resulting  from  the  admission  of  the  tes- 
timony. 

It  Is  contended  that  fbe  ▼emne  was  not 
proved,  but  the  coroner  testlfled  that  the  body 
was  found  in  Meade  county. 

[6]  Complaint  Is  made  <^  the  exclusion  of 
certain  testimony  offered  for  the  purpose  of 
showing  the  general  reputation  of  deceased 
in  the  community  where  be  formerly  resided 
in  Loultiiana,  as  to  his  being  Immoral  and 
unchaste,  and  also  to  show  that  he  had  con- 
tracted there  a  common-law  marriage  wltn 
one  Mary  Moncrlefl,  and  that  a  child  had 
been  born  of  such  marriage.  When  an  objec- 
tion to  this  character  of  testimony  was  sus- 
tained, an  offer  was  made  to  show  that  in- 
formation of  deceased's  former  reputation 
in  Louisiana  and  of  the  facts  In  reference 
to  his  relations  with  Mary  Moncrleff  had  been 
communicated  to  the  defendant  prior  to  the 
homicide.  An  affidavit  In  behalf  of  defend- 
ant flled  In  support  of  an  application  for  a 
continuance  of  the  cause  is  made  a  part  of 
the  record  and  shows  that  the  information 
respecting  these  matters  did  not  in  fact  reach 
the  defendant  until  after  the  homldde.  In 
determining  therefore  whether  defmdant 
was  prejudiced  by  the  ruling  we  may  disre- 
gard the  offer  to  show  that  he  bad  the  in- 
formation prior  to  October  5,  1014.  Some 
of  the  testimony  was  excluded  because  it  vio- 
lates the  rule  that  reputation  and  character 
cannot  be  shown  by  evidence  of  spedflc  acts 
of  wrongdoing;  and  we  think  It  was  all 
Irrelevant  because  It  tended  In  no  way  to 
establish  a  defense,  nor  to  affect  the  situa- 
tion, condition,  or  appearances  at  the  time 
the  act  of  homldde  was  committed. 

[7]  We  discover  no  error  in  the  instruc- 
tions. Counsel  for  defendant  requested  the 
court  not  to  submit  any  instructions  except 
upon  the  law  of  murder  in  the  first  degree. 
Of  its  own  motion  the  court,  however.  In- 
structed upon  the  law  of  murder  In  the  first 
and  second  degrees,  and,  as  stated,  the  Jury 
returned  a  verdict  of  murder  In  the  second 
degree.  It  was  urged  on  the  motion  for  a 
new  trial  and  is  Insisted  upon  here  that  the 
court  erred  In  failing  to  Instruct  on  the 
degrees  of  manslaughter,  assault  with  Intent 
to  kill,  and  other  degrees  of  assault.  The 
defendant  was  represented  by  able  counsel 
and  ought  to  be  held  bound  by  the  solemn  re- 
quest made  by  them  In  bis  behalf  as  to  the 
instruction  of  degrees  of  the  crime,  unless  It 
can  be  said  that  it  was  the  manifest  duty 


of  the  court  under  Qm  ettdenca  to  Instruct 
upon  the  lesser  degrees.  We  think  the  evl- 
ienaa  shows  beyond  question  that  the  defend- 
ant was  guilty  of  murder  In  the  first  or 
second  degree,  or  that  he  was  Innocent  His 
own  testimony  takes  out  of  the  case  the  ques- 
tion of  manslaughter  because  It  shows  that 
the  killing  was  intentional,  and  done  either 
In  self-defense  or  In  defense  of  his  daughter. 
In  some  respects  the  case  is  similar  to  that 
of  State  v.  Yarborough,  88  Kan.  581,  18  Pac. 
474,  where  It  was  held  that  the  defendant 
was  not  prejudiced  by  a  failure  to  instruct 
OS  to  the  several  degrees  of  manslaughter, 
in  view  of  the  evidence  which  showed:  "So, 
much  thought,  contrivance,  and  design  were 
betrayed  by  the  defendant  In  the  mode  of 
possessing  himself  of  the  revolver  with  which 
he  killed  the  deceased;  and  so  much  delibera- 
tion and  express  malice  on  the  part  of  the 
defendant  were  established."  38  Kan.  596, 
18  Fac.  482. 

In  that  case  the  trial  court  was  requested 
and  refused  to  Instruct  upon  the  law  of  man- 
slaughter. No  Instruction  upon  the  law  of 
manslaughter  was  asked  In  this  case,  but  on 
the  contrary  defendant's  counsel  requested 
the  court  not  to  so  instruct 

In  the  case  of  State  v.  Newton,  74  Kan. 
561,  87  Pac.  757,  it  is  recognized  to  be  "the 
duty  of  the  trial  court  to  define  and  Instruct 
in  reference  to  all  lower  degrees  of  the  crime 
of  which  there  is  any  reasonable  theory  of 
guilt  under  the  evidence."  SyL  par.  2.  In 
that  case  the  court  had  instructed  as  to  the 
only  degree  which  the  evidence  naturally  sug- 
gested as  probable,  and  the  Jury  returned  a 
verdict  of  guilty  in  that  degree;  the  verdict 
was  abundantly  supported  by  the  evidence, 
and  it  was  held  not  to  be  "reversible  error 
for  the  court  to  omit  to  define  any  lower  de- 
gree of  the  crime  or  to  Instruct  in  reference 
to  it  unless  its  attention  Is  challenged  there- 
to by  a  request  for  such  instruction."  Syi. 
par.  S. 

In  State  t.  Curtis,  93  Kan.  743,  14S  Pac. 
858,  it  was  said: 

"But  where  the  evidence  shows  beyond  ques- 
tion that  a  defendant  is  either  guilty  of  murder 
in  the  first  degree  or  innocent,  It  is  unnecessary 
upon  the  general  charge  of  mnrder  in  the  first 
degree  to  ustruct  the  jury  upon  any  other  de- 
gree."   93  Kan.  746,  746,  145  Pac.  859. 

See,  also.  State  v.  McAnamey,  70  Kan.  678, 
685,  79  Pac.  187. 

It  is  always  the  rule  that  the  evidence 
must  be  looked  to,  to  determine  whether  in- 
structions should  be  given  as  to  the  lesser 
degrees.  We  find  nothing  In  the  present  case 
calling  for  sudi  an  Instruction,  eren  though 
it  had  been  requested. 

[I]  It  is  complained  that  In  a  number  of 
Instances  the  trial  court  unduly  restricted  the 
defendant's  right  of  cross-examination,  but 
we  are  unable  to  discover  any  ground  for 
this  contention.  The  extent  to  which  cross- 
examination  shall  be  allowed  depends  always 
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on  tbe  drcmnstances  of  the  case  and  rests 
largely  In  tbe  discretion  of  the  trial  court 
State  V.  Boas,  77  Kan.  341,  S46,  94  Pac.  270, 
and  cases  dted.  We  have  no  hesitation  In 
saying  that  the  trial  court  did  not  abuse  its 
discretion  In  the  present  case  in  any  of  the 
instructions  complained  of. 

We  discover  no  error  which  would  Justify 
us  in  reversing  the  judgment  of  tbe  trial 
court,  and  accordingly  that  judgment  la  af- 
firmed.   All  the  Justices  concurring. 

On  Rehearing. 

PER  CURIAM.  It  is  complained  that  the 
opinion  falls  to  give  due  consideration  to  al- 
leged errors  in  overruling  defendant's  mo- 
tion for  a  new  trial.  Affidavits  were  present- 
ed showing  that  during  the  closing  argument 
by  counsel  for  the  prosecution  and  at  other 
times  during  the  trial  there  was  applause  by 
the  spectators,  indicating  a  feeling  against 
defendant,  and  that  this  prejudiced  the  jury 
against  htm.  The  record  shows  that  counsel 
for  the  defendant  objected  but  once  to  these 
occurrences,  and  that  the  court  admonished 
the  spectators  to  refrain  from  future  demon- 


strations, and  further  admonldied  the  Jury  to 
disregard  them.  Criminal  trials  ar«  usuallj 
public,  and  the  control  of  matters  of  this 
kind  Is  left  neoessarUy  to  the  dlscietlon  ol 
the  trial  court  That  court  heard  the  evi- 
dence and'  decided  that  notliing  ooconed  at 
the  trial  which  was  so  prejudicial  to  defend- 
ant as  to  justify  setting  aside  the  verdict, 
and  ttiere  is  nothing  In  the  record  to  indicate 
error  or  abuse  of  discretion  in  the  refusal  to 
grant  a  new  trial.  This  claim  of  error  wu 
intended  to  be  disposed  of  in  tbe  former 
opinion  by  the  statement  that  the  trial  court 
had  not  abused  Its  discretion  in  any  of  tbe 
instances  of  which  tbe  defendant  complains. 

Another  claim  of  error  was  not  touched  oo 
In  the  opinion  and  is  thought  to  deserve  spe- 
cial comment  It  relates  to  the  exclusion  of 
the  testimony  of  Con  Wasson  oonceraing 
what  be  saw  when  he  passed  tbe  railroad 
bridge  on  his  way  to  town,  nds  waa  proper- 
ly excluded,  for  the  reason  that  the  mattea 
sought  to  be  brought  out  were  not  communi- 
cated to  defendant  prior  to  tbe  homicide. 

The  affirmance  of  the  judgment  and  the 
former  opinion  will  be  adhered  to. 
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In  n  N0BTHCX7TT. 
(SapreoM  G«art  of  Oregon.    Nor.  14,  KUO.) 

1.  Insane  Pbbsons  (S=>30— Gttabdian— "In- 

CAPABLK"    PCBBOIf. 

Peraona  "incapable  of  conducting  Hieir  own 
affairs"  for  whom,  in  addition  to  tnaane  persons 
and  idiots,  L.  O.  L.  S  1319,  authorizes  the  ap- 
pointment of  a  gnardian,  are  persons  nnable 
without  aBBistanee  properlv  to  manage  and  take 
care  of  their  property,  and  who  would  be  likely 
to  be  deceivedT  dominated,  or  imposed  on  by  art- 
ful or  designing  persons;  it  not  being  enough 
that  one  does  not  handle  his  property  judl- 
eioiuly. 

[Kd.  Note. — For  other  cases,  aee  ^saae  Pw- 
Bons,  Cent.  IMg.  {{  48,  45,  61 ;  Dec.  Dig.  <S=>SO. 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  Incapable.] 

2.  Iz«8a:tk  Pkbsonb  «=>2— Gdabdiak  —  Ir- 
OAPABUi  Pebson— Evidence.  _ 

Evidence  In  proceeding  for  appointment  of 
a  guardian  for  one  77  years  old,  aoont  to  marry 
and  move  to  another  state,  with  the  idea  of 
building  a  lighring  plant,  held  not  to  show  that 
be  was  incapable  of  conducting  his  own  affairs, 
within  L.  O.  L^  {  1818. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
■ons.  Cent  Dig.  {|  4-10;   Dee.  Dig.  «s>2.] 

Department  2.  Appeal  from  Circuit  Ck)art, 
Marlon  Coouty;   Wul  Qalloway,  Judge. 

Petition  for  appointment  of  a  guardian  for 
S.  T.  Northcutt.  AppoLutment  made  by  the 
county  court  waa  set  aside  on  appeal  to  tbe 
drcoit  court,  and  petitioner  appeals.  Af- 
firmed. 

See,  also,  148  Pac.  1133. 

A  petlttOD  wu  filed  on  December  18,  1914, 
by  Mn.  Bra  Palmeiton  tor  the  appointment 
of  a  gnardian  to  manage  tke  eatote  of  ber 
father,  8.  T.  Northcutt,  wbo  owns  natea  and 
mortgagee  anumntlBg  to  about  $28/)00.  The 
petitioner  Is  ble  daughter  and  only  child. 
The  dangbter  filed  a  petMlon  asking  for  tbe 
appolntKeiit  of  a  suitable  peraoa  as  guardJan 
of  the  estate  of  the  father,  and  alleging  that 
by  reason  of  hla  age  and  mental  and  physical 
Infirmities  he  had  been  defrauded  of  oonsid- 
erable  property  and  was  Incapable  of  con- 
dactlng  bis  own  business.  He  answered  by 
saying  that  he  was  able  to  look  after  his  own 
affairs,  and  charged  that  tbe  daughter  "is 
afraid  that  some  portion  of  bis  estate  will 
be  spent  on  some  person  other  than  herself," 
and  that  she  filed  a  petition  for  a  guardian 
because  he  had  planned  to  leave  the  state  <m 
account  of  his  health,  and  because  he  in- 
tended to  marry  a  designated  woman  who 
lives  in  Marion  county.  The  petitioner  re- 
plied by  averring  that  ber  only  purpose  is  to 
protect  ber  father  from  the  machinations  and 
schemes  of  dishonest  and  designing  persons. 
After  bearing  the  evidence  the  county  court 
decided  that  S.  T.  Northcutt  was  not  capable 
of  conducting  his  own  affairs  and, appointed 
a  guardian  of  his  estate.  The  appointment 
was  set  aside  upon  an  appeal  to  the  circuit 
conrt,  and  the  petitioner  is  prosecuting  the 
appeal  to  this  court 


John  A.  Carson,  of  Salem,  tor  appefiant. 
Walter  B.  Keyes  and  Charles  U  McNaiy, 
both  of  Salem,  for  respondent 

HABRIS,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  Code  confers  authority  for 
the  appointment  of  a  guardian  to  manage  the 
estates  of  designated  classes  of  persons,  and 
unless  S.  T.  Northcutt  comes  within  one  of 
those  classes,  it  would  not  be  proper  to  ap- 
point another  person  to  manage  his  affairs. 
Section  1819,  L.  O.  L.,  provides  that: 

"The  several  county  courts,  in  their  respective 
counties  in  this  state,  shall  have  power  to  ap- 
point guardians  to  take  care,  custody,  and  man- 
agement of  the  estates,  real  and  personal,  of  all 
insane  persons,  idiots,  and  all  who  are  incapable 
of  eonductiag  their  own  affairs.    •    •    ♦ " 

Section  1819  recognizes  different  classes 
of  mental  incapacity  Just  as  other  sections  of 
the  Code  acknowledge  degrees  of  mental 
weakness.  In  re  Sneddon,  76  Or.  470,  479, 
149  Pac.  527.  The  language  of  section  1319 
includes  three  classes  of  persons:  (1)  Insane 
persons ;  (2)  Idiots ;  (3)  all  who  are  incapable 
of  conducting  their  own  affairs.  It  is  not 
contended  that  3.  T.  Northcutt  is  an  insane 
person  or  an  idiot,  and  therefore  the  inquiry 
Is  whether  he  Is  one  of  those  persons  "wbo 
are  incapable  of  conducting  their  own  af- 
fiairs."  The  Leglslaturei  has  defined  tbe 
words  "insane  person,"  in  all  statutes  relat- 
ing to  guardians  and  wards,  to  include  "every 
idiot,  every  person  not  of  sound  mind,  every 
lunatic,  and  distracted  person";  but  there  is 
no  definition  in  this  Jurisdiction  of  the  words 
"incapable  of  conducting  their  own  affairs." 
It  becomes  necessary,  then,  to  ascertain  the 
meaning  of  the  words  last  quoted  before  at- 
tempting to  determine  whether  S.  T.  North- 
cutt comes  within  that  class  of  persons.  The 
term  "Incapable"  signifies:  Wanting  In  ca- 
pacity for  the  purpose  or  end  in  view ;  per- 
sonal lack  of  ability  or  power  or  understand- 
ing to  perform  duties  or  exercise  privileges. 
Webster's  Dictionary ;  Century  Diet. ;  22  Oyc. 
40.  While  tbe  definitions  given  by  lexi- 
cographers tell  OS  what  is  meant  by  the 
word  "incapable"  when  used  in  the  abstract, 
yet  they  do  not  furnish  a  gauge  by  which  the 
degree  of  mentality  possessed  by  any  given 
person  can  be  compared  and  measured  so 
that  we  can  know  with  reasonable  certainty 
when  that  person  has  in  fact  become  one  of 
those  who  Is  Incapable  of  conducting  his 
own  affairs.  In  OaUfornla  tbe  Legislature 
provided  a  test  by  which  to  determine  wheth- 
er any  person  is  incapable  of  managing  his 
own  affairs.  Section  1767  of  the  Code  of 
Civil  Procedure  (3  Kerr's  Cyc  Codes  of  Cal.) 
declares   that   the   word    "Incapable" — 

"shall  be  construed  to  mean  any  person  who, 
though  not  Insane,  is,  by  reason  of  old  age,  dis- 
ease, weakness  of  mind,  or  from  any  other  cause, 
unable,  unassisted,  to  properly  manage  and  take 
care  of  *  *  *  his  property,  and  by  reaaim 
tiiereof  would  be  likely  to  be  deceived  or  imposed 
upon  by  artful  or  designing  persona." 
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See,  also,  Matter  of  Daniels,  140  Cal.  835, 
73  Pac.  1068. 

The  Supreme  Conrt  of  OUaboma  was  call- 
ed upon  to  construe  a  statute  of  that  state 
which  authorises  the  appointment  of  a 
guardian  for  any  person  who  Is  "Incapable" 
of  managing  his  property,  and  that  court 
adopted  the  Callfomla  statutory  definition, 
saying  In  the  course  of  the  reported  opinion 
that: 

"This  definition  in  our  judgment  fairly  ex- 
presses' the  meaning  intended  by  our  Legisla- 
ture." Shelby  v.  Farre,  33  Okl.  651,  655,  126 
Pac.  764. 

Another  court  has  said  that: 

"A  person  may  be  of  weak  mind,  and  by  rea- 
son thereof  easily  influenced,  or  dominated  by 
others,  so  that,  in  the  judgment  of  men,  he  ought 
not  to  be  allowed  to  manage  his  affairs."  In  re 
Clark,  176  N.  Y.  139,  67  N.  E.  212. 

The  much  dted  case  of  Emerlck  t.  Bm- 
erlck,  83  Iowa,  411,  49  N.  W.  1017,  13  Ij.  B.  A. 
757,  holds  that: 

"Ordinarily  a  person  who  has  sufficient  men- 
tal capacity  to  make  a  valid  agreement  in  re- 
gard to  his  property,  and  to  manage  it  with 
reasonable  care,  unaffected  by  another's  wiU, 
should  be  permitted  to  retain  It" 

The  California  statutory  definition  as  well 
as  the  Judicial  interpretation  of  statutes  like 
ours  are  substantially  the  same  and  afford 
a  satisfactory  test  by  which  to  gauge  the 
legal  fitness  of  a  person  to  manage  his 
own  affairs;  and  therefore.  If  S.  T.  North- 
cntt  Is  unable  without  assistance  properly 
to  manage  and  take  care  of  his  property, 
and  would  be  likely  to  be  deceived,  dom- 
inated, or  Imposed  upon  by  artful  or  de- 
signing persons,  then  he  Is  Incapable  of  con- 
ducting his  own  affairs  within  the  meaning 
of  section  1319,  L.  O.  L.  It  must  be  re- 
membered all  the  while,  however,  that  a 
guardian  cannot  be  appointed  merely  be- 
cause a  person  does  not  manage  his  prop- 
erty Judiciously.  Com.  v.  Reeves,  140  Pa. 
St.  268,  21  Atl.  816;  Emerlck  v.  Emerlck,  su- 
pra. 

[21  S.  T.  Northcutt  has  been  a  resident  of 
Marlon  county  for  many  years,  and  now 
lives  In  the  town  of  Turner.  By  hla  indus- 
try, thrift,  and  business  Judgment  he  has 
accumulated  considerable  property.  He  Is  a 
widower,  was  about  77  years  of  age  when 
the  petition  was  filed,  and  he  has  cared  for 
the  daughter  and  her  children  and  they  have 
made  their  home  with  him  during  much  of 
the  time  since  she  has  been  divorced.  He  has 
bought  and  sold  lands  In  Manon  county, 
and  about  five  or  six  years  ago  he  purchased 
a  large  tract  of  land,  and  In  two  or  three 
years  afterwards  sold  the  property  at  a  prof- 
It  of  about  $10,000.  One  witness  referred 
to  him  as  one  who  Is  "quite  venturesome  for 
a  man  of  bis  age,  and  be  Is  a  live — what  I 
would  term  a  live  business  man,"  and 
"wants  to  be  doing  all  the  time."  In  Octo- 
ber, 1913,  Northcutt  left  for  New  Orleans  for 
the  imripose  of  Investigating  some  property. 
Upon  the  advice  of  a  business  friend  and  a 
banker  be  tooK  bla  money  In  the  form  of  a 


letter  iof  credit  for  $6,000  or  f  7,000  Instead 
of  carrying  coin  with  him.    While  en  route 
on  thQ  train  he  fell  In  with  a  woman  and 
two    men    who    were   bunco   steerers,    and, 
while  he  denies  that  he  lost  his  money,  ner- 
ertheleaa  we  shall  assume  that  the  sharpers 
succeeded  in  relieving  him  of  all  or  most  of 
the  money  represented  by  the  letter  of  cred- 
it.   Upon  his  return  to  Tomer,  according  to 
the    testimony    of    the    petilloner,    a    man 
named  Harpool  interviewed  him  about  Investp 
Ing  In  land  In  Arizona,  and  at  some  time 
during  the  summer  of  1914  one  Manrod  at- 
tempted to  interest  Northcutt  In  "some  kind 
of  a  fertilizer"  In  Mexico.    Be  did  not  in- 
vest, however,  In  the  Arizona  land  nor  In 
the  fertilizer.     The  daughtei-  testified  that 
her  father   had   been   writing   poetry    ever 
since  Rhe  was  a  little  glrL  A  litterateur  ac- 
knowledged that,   whil*   Northcutt's   poetry 
"is  In  a  class  by  itself,"  and  while  the  poems 
"could  be  better,"  and  "they  won't  compare 
with  the  best  poets,"  yet  "through  them  all 
runs   a   connective   chain."    The   petitioner 
says  that  evidence  of  her  father's  incapacity 
is  found  in  the  fact  that  he  has  been  known 
to  arise  between  2  and  4  o'clock  In  the  morn- 
ing and  recite  poems,  and  she  especially  em- 
phasizes Instances  occurring  in  1913  when  he 
would  in  his  Imagination  address  the  chair- 
man of  a  dvlc  organization  known  as  the 
Cherrlans  and  rehearse  poetry,  occasionally 
Interspersing  the  recital  with  the  nse  of  pro- 
fane language.    It  turns  out,  however,  that 
the  Cherrlans  had  offered  a  prize  of  $10  for 
the  best  poem  to  be  submttted,  and,  in  his 
own  peculiar  way,  Northcutt  was  only  com- 
posing a  poem  to  compete  for  the  $10.     At 
one  time  he  offered  a  poem  to  a  moving  pic- 
ture man  to  ascertain  whether  the  verses 
could  be  used  in  the  moving  picture  busi- 
ness.   Only  a  tew  weeks  before  the  filing  of 
the  petition  Northcatt  went  to  Missouri  and 
entered  Into  a  contract  for  the  purchase  of 
a  section  of  land.    So  far  as  Is  <liscIosed  by 
the  evidence,  the  land  Is  worth  what   be 
agreed  to  pay  for  it,  and  there  Is  not  erea 
an  intimation  anywhere  that  he  was  over> 
reached  or  dominated  or  Influenced  by  any 
one.    He  has  also  talked  about  the  feasibili- 
ty of  erecting  an  electric  lighting  plant  in 
the  town  where  the  section  of  land  is  locat- 
ed.   He  contemplates  a  diange  of  residence 
with  the  hope  that  a  change  in  climate  will 
relieve  him  of  catarrh.    In  view  of  his  plan 
to  move  out  of  the  state  and  buy  land  in 
Missouri,    and   possibly   Install   an    electric 
lifting  plant,  Northcutt  Intends  to  call  In 
his  loans  so  that  he  can  use  his  money  in 
the  contemplated  investments.     He   Intends 
to  marry  a  woman  who  Is  58  years  of  age^ 
and  with  whom  he  has  been  acquainted  for 
about  20  years;  and  the  evidence  shows  that 
she  Is  an  estimable  and  respectable  woman, 
notwithstanding  the  opinion  of  the  petition- 
er to  the  contrary.    It  may  be  that  it  is  not 
best  for  A  man  77  years  of  age  to  moTe  away 

Digitized  by  VjOOQ  IC 


Or.) 


TREADOOLD  ▼.  WILI/ARD 


803 


from  the  place  wb^re  be  lias  resided'  toi 
many  years  and  Invest  his  money  in  land 
elsewhere,  and  possibly  build  a  lighting 
plant,  and,  while  one  witness  thought  the 
withdrawal  of  his  loans  and  the  purchase  of 
land  In  another  state  Inrolved  a  risk,  yet  no 
witness  ventured  to  say  that  the  proposed 
iDTestments  would  prove  unprofitable.  In 
spite  of  his  i>enchant  fOr  writing  poetry,  and 
although  he  may  hare  been  ambltlonB  to 
have  one  of  his  xmems  dramatized,  he  has 
nevertheless  made  money  even  In  his  old  age, 
because  one  witness  gave  It  as  his  opinion 
that  Northcutt  "had  made  more  money  in 
the  last  five  years  than  any  man  In  Turner." 
Standing  by  itself,  his  experience  with  the 
three  swindlers  might  suggest  the  propriety 
of  appointing  a  guardian,  but  by  the  same 
token  it  would  become  advisable  to  con- 
serve the  estates  of  two  witnesses  who,  when 
testifying,  confessed  to  having  been  buncoed 
at  one  time,  and  yet  each  of  them  Is  recog- 
nized as  a  successful  business  man.  There 
is  no  Intimation  of  any  person  overreach- 
ing Northcutt  In  any  transaction  since  1913. 

The  petitioner  said  that  she  did  not  think 
ber  father  was  competent  to  manage  his  af- 
ftilrs.  One  witness  thought  that  "It  was 
hardly  good  judgment"  for  Northcutt  to  go 
away  and  Invest  heavily.  Upon  hearing  of 
the  perpetration  of  the  swindle  a  nephew 
was  of  the  opinion  that  Northcutt  needed  a 
guardian,  but  after  seeing  and  talking  with 
bis  uncle  the  nephew  was  convinced  that  a 
guardian  was  not  necessary.  Mrs.  Frances 
Hubbard  thought  a  guardian  was  needed, 
and  John  M.  Watson  testified  about  saying 
tbat  "I  thought  it  was  foolish  for  a  man  of 
bis  age  to  speculate  In  land."  In  addition 
to  the  drcumstanoes  already  narrated  and 
Oie  opinions  of  the  witnesses  mentioned, 
tbere  was  some  evidence  indicating  that 
Northcutt  practiced  calisthenics  while  on 
tbe  maCb-talked  of  New  Orleans  trip,  and 
tbere  was  also  some  testimony  about  North- 
cntt  saying  that  he  Intended  to  try  to  re* 
locate  an  oil  spring  which  he  saw  near  Salt 
Lake  years  ago. 

Tbe  mayor  of  Tomer  testifled  tbat  North* 
cntt's  business  ability  "compares  favorably 
with  most  any  man."  The  cashier  of  the 
Tamer  State  Bank  said  that  Northcutt  was 
ocMnpetent,  and  Mr.  McKlnney  thought  that 
be  was  about  as  able  to  transact  business  as 
tbe  average  man.  B.  W.  Smith  stated  that 
Northcutt  was  as  capable  of  transacting 
baslness  as  the  avotige  man  of  bis  age.  B. 
C.  Baker, .  a  hotel  keeper,  c<nisidered  "him 
one  of  the  shrewdest  men  In  Turner  when 
it  came  to  business,"  J.  T.  Cannon  testifled 
tbat:  "I  consider  him  as  shrewd  a  man  in 
business  as  there  is  In  the  country."  ESlght 
otber  witnesses  said  tbat  he  was  competent 
to  transact  bnslness.  And  finally  Dr.  L.  F. 
Orlfltth,  who  has  been  employed  at  the  state 
hospital  for  the  Insane  since  May,  1891,  tes- 


tified that  while,  generally  speakliig,  it  was 
not  good  business  for  an  old  man  to  engage 
actively  In  business,  yet,  after  making  an 
examination,  he  found  Northcutt  "quite  re- 
markably preserved  for  a  man  of  77  years 
of  age,  both  physically  and  intellectually," 
and  tbat  be  was  competent  to  transact  basl- 
ness. 

Without  the  evidence  of  the  fraud  practiced 
upon  Northcutt  in  1913,  the  record  would  be 
barren  of  any  suggestions  looking  towards 
the  advisability  of  appointing  a  guardian; 
but  It  is  worthy  of  notice  that  no  attempt 
was  made  to  appoint  a  guardian  upon  his 
return  in  1913,  and  it  was  not  until  a  year 
afterwards,  when  he  planned  to  marry  and 
talked  of  moving  away  and  investing  in  land 
In  Missouri,  that  the  petition  was  filed. 
Moreover,  some  information  of  the  motives 
prompting  the  guardianship  proceeding  ia 
afforded  by  the  frank  admission  of  tbe  peti- 
tioner that  she  objects  to  her  father  marry- 
ing the  lady  of  his  choice.  She  has  no  right, 
however,  to  say  that  her  father  shall  not 
marry  nor  to  say  whom  he  sball  marry. 
Hogan  V.  Leeper,  37  Okl.  656,  133  Pac.  190, 
47  L.  R.  A.  (N.  S.)  475.  It  may  not  be  Ju- 
dicious for  Northcutt  to  marry,  or  to- move 
away,  or  to  Invest  his  money  in  Missouri, 
but  he  bad  a  right  to  do  so  unless  for  some 
reason  he  Is  Incapacitated.  If  men  of  com- 
petent Judgment  and  who  have  known  him 
for  years  are  to  be  credited,  then  at  the 
time  of  the  trial  Northcutt  was  not  an  in- 
capable person  within  the  meaning  of  the 
statute,  even  though  bis  doings  betray  some 
of  the  fidbles  which  frequently  accompany 
old  age. 

The  decree  of  the  drcnlt  court  Is  affirmed. 

MOOBB,  a  J.,  and  McBRIDBf  and  BBAN, 
JJ..  concur. 


TBBADQOLD  v.  WIIiLAIlD. 
(Supreme  Court  of  Oregon.    Nov.  14, 1916.) 

1.  Jttdoment   «=»24S— Fottrdatioit— "Pixad- 

INGS." 

Pleadings  are  the  formal  written  allegations 
by  tbe  parties  of  their  respective  demands  and 
defenses,  and  are  employed  to  state  the  ultimate 
facts,  which,  when  unconUoTerted,  or  when  es- 
tablished by  evidence  at  the  trial,  afford  the 
foundation  upon  which  a  judgment  or  decree 
must  necessarily  rest 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  434;    Dec.  Dig.  «=3248. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pleading.] 

2,  Plcadiito  «b»408(S)— Suppltiko  o»  Aveb- 
MKNT  BY  Adverse  Pij:adinq. 

In  an  action  for  rent,  where  the  averment  of 
the  complaint  respecting  the  description  of  the 
premises  was  defective,  but  the  answer  set  forth 
a  copy  of  the  lease,  giving  a  complete  descrip- 
tion, such  answer  remedied  the  defective  state 
of  the  complaint,  since,  if  a  responsive  pleading 
supplies  material  averments  omitted  by  an  ad- 
verse party,  tike  question  of  who  so  makes  the 
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indisnenwble  aironoat  is  nntaipaFtant.  tkoodi 
the  order  of  pleadji^  i«ar  be  irresular. 

[E4.  Note.— For  other  cases.  «efe  PleadiM, 
Cent  Dig.  {{  1344-134T;  Dec.  Dig.  «=»403(3).i 

3.  Afpbai,  and  Ekbob  «=310^10)^Habhi£B3 

EbkOB— 0VEBBTn.INO  DEinJBBEB- 

In  an  action  (or  rent,  where  defNidant^s  an- 
■w^  remedied  the  defective  ^Toaaent  of  One  otmi- 
plaint  in  respect  to  lack  of  proper  descriptioa 
of  the  land,  the  action  of  the  court  in  overruling 
demurrer  to  the  complaint  was  harmless. 

IE5d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4098,  4106;  Dec.  Dig.  <S=» 
1040(10);    Heading,  Cent  Dig.  !  567.] 

4.  Whabvis  «=»9—Lkasb— Estoppel  to  Dkkt 
Landlobd's  TnxB— Statttix. 

Under  L.  O.  L.  i  798,  snbd.  6,  proridiiw  that 
a  tenant  ia  not  permitted  to  deny  the  title  of 
his  landlord  at  the  time  of  the  commencement  of 
the  relation,  the  lessee  of  wharfage  rights,  by  ac- 
cepting the  written  agreement,  was  estopped 
from  controTerting  his  landlord's  title  while  re- 
taining possession  of  the  rights  secured  by  the 
lease. 

[Ed.  Note. — For  other  cases,  see  Wharves, 
Cent  Dig.  {{4,  5;  Dec.  Dig.  iS=»9.] 

6.  Lardlobd  and  Tenant  9=>6S(S)  —  Estop- 
PEL  TO  Dent  Landlobd's  Titub— Tbbmina- 

TION  BT  SCBBBNDEB. 

A  tenant's  estoppel  to  deny  his  landlord's 
title  ceases  when  he  surrenders  to  the  landlord 
possession  of  the  demised  premises. 

[Ed.'Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  161*.   Dec.  Dig.  «=963(3).] 

6.  LANDI.0BD  Atnt  Tenant  «=363(4)  —  Estop- 
pel TO  Dent  Landlobd's  Title— Tebuina- 
TION— Ohabaoteb  or  Subbendeb. 

A  tenant's  relinquishment  of  possession  of 
the  demised  premises  to  the  landlord,  which  will 
terminate  his  estoppel  to  deny  the  landlord's 
title,  must  be  complete,  open,  and  made  in  good 
faith. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  162;  Dec.  Dig.  «s»63(4).] 

7.  Whabves  •s»9— Ijuse  — Realtt  Subjxot 
TO  Demise, 

A  wharf  resting  on  piles  driven  into  mud 
flats  was  a  part  of  the  realty,  which  could  ibe 
held  under  lease;  so  that  taking  possession  of 
any  part  thereof  under  an  agreement  of  lease 
created  the  relation  of  landlord  and  tenant. 

[Ed.  Note.— For  otjier  cases,  see  Wharves, 
Cent  Dig.  §8  4,  5;  Dec.  Dig.  <»»9.] 

8.  Landlobd  and  Tenant  «=>199)i— Liabil- 
ity roB  Rent— Escape  fbou. 

A  tenant  who  enters  into  possession  of  de- 
mised premises  pursuant  to  the  terms  of  the 
lease  can  escape  liability  for  rent  thereunder 
only  by  being  evicted  by  the  holder  of  the  par- 
amount title  or  by  compulsory  attornment  to 
him,  or,  when  notified  of  the  assertion  of  such  su- 
perior right,  by  surrendering  jjossession  to  his 
landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  761 ;  Dee.  Dig.  <8»199K.] 

9.  Appeal  and  Ebbob  «=>488(2>— iNJimonoir 
—  Violation  Pknoino  Appeal  <—  Pboseci^ 
TioN  FOB  Contempt. 

Where  a  corporation  was  enjoined  from  in- 
termeddling with  wharf  property,  the  taking  of 
an  appeal  from  the  decree,  and  the  giving  of  sa- 
persedeas  bond  did  not  render  it  immune,  while 
the  appeal  was  pending,  from  prosecution  for 
contempt  for  a  violation  of  the  injunction. 

[Ed.  Note. — For  otiier  oases,  see  Appeal  and 
Error,  Cent  Dig.  8  2278;  Dec.  Dig.  «=B4fi8<2).] 


10.  WJUMrm  <«p»8  —  IMMBS  or  WoABrAoc 

BlORTS— OCCUPATIOH. 
Where  the  lessee  pf  wharfage  rights,  when 
notified  that  his  landlord's  title  was  in  Utimtion, 
tied  the  raft  on  which  he  unloaded  pMSsengen 
and  bdgbt  from  his  steamboat  to  aaotber  wiiart 
hut  such  raft  oonst|uitIy  restad  asaiast  the  leased 
wharf,  to  which  it  was  attached  by  a  gangplank 
over  which  the  passengers  and  freight  were  land- 
ed, such  lessee  took  posaessioB  of  and  oocnpied 
tiie  leased  whaifage  lights. 

[EM.  Note.— For  otker  cases,  sm  Wlsuves, 
Cent  Dig.  88  ^  S;  Dec.  Dig.  «s>9.] 

11.  Tbial  «s>139(1)— DiBBonoN  or  TBBOior- 
Pabticdlab  Finding  o*'  Fact. 

When  a  cause  is  finally  submitted,  if  it  ap- 
pears from  the  evidence  received  that  one  of  the 
parties  is  entitled,  as  a  matter  of  law,  to  a  ; 
particular  finding  of  fact  it  is  incumbeBt  on  the 
court,  when  so  requested,  to  direct  a  verdict  to 
that  effect 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  88  S32,  838,  338-341;  Dec.  Dig.  «=»139(1).] 

Department  1.    Appeal  from  Circuit  Ckmrt,       i 
Coos  County;   John  S.  Coke,  Judge.  ' 

Action  by  G.  T.  Treadgold  against  Frank  B. 
WiUard.     From  a  Judgment  for  defendant,      i 
plaintiff  ai>peal8.     Judgment  reversed,   and 
plaintiff  awarded  recovery  of  the  snm  de- 
manded in  the  complaint 

This  is  an  action  to  recover  moner.  Tlie 
complaint  charges  that  at  all  the  times  stated 
therein  the  Walker  W^arehonae  Company 
was  and  la  a  corporatlcMi;  that  it  on  BCay  6, 
1913,  entered  into  an  agreement  with  tbe 
defendant  wbereby,  in  oonalderatlan  of  bis 
promise  to  pay  $10  a  month  in  advance,  the 
corporation  permitted  him  to  uae  and  leased 
to  him  "oertain  valuable  property,"  of  wbich 
he  then  took  possessltm,  and  omtlnaed  to  bss 
for  eight  months ;  tbat  on  December  31.  1913, 
tbere  was  doe  under  the  agreement  $70  from 
bim  to  tb«  corporation  when  It  for  a  valuable 
consideration  astdgned  tbe  account  to  the 
plaintiff,  wbo  ever  ainoe  has  been  tbe  oivna 
thereof ;  and  that  the  defendant  has  refused 
to  pay  any  part  of  the  money  so  due.  Tbe 
amended  answer  admits  tbe  existence  of  the 
oori>oi'ati(m,  and  tbat  the  defendant  entered 
into  a  written  contract  with  It,  setting  forth 
a  copy  thereof.  It  appears  therefrom  tbat 
the  corpomticMi  leased  to  the  dtfendant  "from 
month  to  month  all  the  wharfage  rights  be- 
longing to  the  land  lying  in  front  of  lot  2  in 
block  8  of  Woodland  addition  to  Bandon, 
Coos  county,  Or.,  at  and  for  tbe  agreed  price 
of  $10  per  month,  to  be  paid  each  month  in 
advance."  Tbe  writing  also  etii>ulated  tbat 
either  party  might  terminate  the  agBtaaeat 
by  giving  the  otiier  party  80  days'  notice  of 
an  intention  to  do  so.  The  remaining  avn- 
ments  of  tbe  complaint  are  denied.  For  a 
further  defense  the  answer  sets  forth  a  oc^p? 
of  tbe  decree  rendered  by  the  drcnlt  court  of 
Coos  county,  Or.,  in  the  case  of  Gbzto  Bas- 
mossen  against  the  Walker  Wardionse  Com- 
pany, aud  alleges  that  by  virtue  of  sudi  deter- 
mination tiie  corporation  bad  no  wharfage  or 
other  lights  whldi  it  undaitocdc  to  lease,  and 
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by  reaaom  fhereof  oonld  not  enter  Into  a  yalld 
agreement  In  respect  tberato;  tbat  sndi 
wharfage  rights  were  never  owned  by  nor  In 
possession  of  the  corporation;  that  the  de- 
fendant never  became  Us  tenant,  and  the 
pretended  lease  was  without  conslderatton ; 
that  abont  May  8,  1013,  the  defendant  was 
advised  of  the  decree  by  Rasmussen,  who 
forbade  blm  ifrom  Interfering  with  sudb 
wharfage  rights,  and  Informed  him  that,  if 
he  Intermeddled  therewith,  a  suit  would  be 
instituted  against  him,  whereupon  the  defend- 
ant notified  the  corporation  thereof.  The 
re^ly  denied  the  allegations  of  new  matter  in 
the  answer,  and  averred  that  at  the  time  the 
written  agreement  was  signed  the  defendant 
luiew  the  wharfage  rights  were  In  litigation, 
and  on  account  thereof  covenanted  in  the 
lease  that  upon  its  termination  he  would  sur- 
render possession  of  the  premises  peaceably ; 
that  an  appeal  from  the  decree  specified  was 
taken  by  the  corporation,  which  thereupon 
entered  into  an  agreement  with  Rasmussen 
whereby  it  was  stipulated  that  pending  a  re- 
view of  the  cause  the  appellant's  possession 
of  the  demised  premises  should  not  be  dis- 
turbed; that  upon  an  affirmance  of  the  de- 
cree peaceable  possession  of  the  premises  so 
leased  was  surrendered  to  that  respondent, 
who  then  released  the  corporation  from  all 
liability,  including  the  payment  of  wharfage ; 
that  Rasmussen  never  evicted  Wlllard,  nor 
did  the  latter  attorn  to  Iilm  or  any  other 
person;  and  tliat  in  the  eight  months  dur- 
ing which  the  defendant  was  in  possession  of 
the  wharfage  rights  he  lecogoized  the  cor- 
poration as  bJs  landlord,  and  expressly  prom- 
ised to  pay  to  it  the  installments  of  rent  as 
they  severally  matured.  Based  on  these  is- 
sues, tlie  cause  was  tried,  resulting  in  a  ver- 
dict and  Judgment  for  the  defendant,  and 
the  plaintiff  api)eals. 

a.  T.  Treadgold,  of  Bandon  (C.  R.  Barrow, 
of  Coquille,  CSbatburn  &  Gardner,  of  Bandon, 
and  Geo.  C.  Guthrie,  of  Chicago,  111.,  on  the 
brief),  for  appellant  W.  O.  Chase,  of  Co- 
aniUe,  for  respondent 

MOORD,  C.  J.  (after  stating  the  facts  as 
above).  It  is  maintained  that  an  error  was 
committed  in  denying  a  request  to  direct  a 
verdict  for  the  plaintiff  on  the  ground  that 
no  testimony  tiad  l>een  received  tending  to 
support  the  averments  of  the  answer.  It  is 
insisted  by  defendant's  counsel,  however, 
that  since  the  complaint  did  not  particularly 
describe  the  premises  alleged  to  have  been 
leased,  the  primary  pleading  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  defect  was  not  waived  or  reme- 
died by  answering  over  after  a  demurrer  to 
the  complaint  Interposed  on  tbat  ground  was 
overruled,  and,  this  being  so,  no  error  can  be 
predicated  upon  any  action  of  the  court  oc- 
curring at  the  trial. 

n,  2]  Considering  these  questions  in  the 
inverse  order,  we  find  a  text- writer  saying: 


"The  declaration  or  complaint  in  an  action  for 
arrears  of  rent  shonid  allege  a  lease  of  described 
premises  for  a  given  term  at  a  certain  rent  wbldi 
defendant  pronused  to  pay  and  which  has  become 
dne  and  remains  anpaid."    24  Cy&  1210. 

See,  also,  Eleman  v.  Terry,  26  Or.  4M,  38 
Pac.  671. 

Pleadings  are  the  formal  written  allega- 
tions by  the  parties  of  their  respective  de- 
mands and  defenses,  and  are  employed  to 
state  the  ultimate  facta  which,  when  nncon- 
troverted  or  when  established  by  evidence  at 
the  trial  of  a  cause,  afford  the  foundation 
upon  which  a  judgment  or  decree  must  neces- 
sarily rest.  If  a  responsive  pleading  sup- 
plies material  averments  that  have  been 
omitted  by  an  adverse  party,  so  that  the 
essential  facts  are  thus  set  forth  with  suf- 
ficient particularity  to  uphold  a  judgment  or 
decree  based  thereon,  the  question  of  who  so 
makes  the  indispensable  averment  is  unim- 
portant, though  the  order  of  pleading  may 
be  Irregular.    Thus  in  31  Cyc.  714,  it  is  said: 

"If  a  necessary  allegation  ia  omitted  from  a 
pleading,  and  the  missing  allegation  is  either  al- 
leged or  admitted  by  the  pleading  of  the  adverse 
party  the  defect  is  cured." 

So,  too,  in  Dice  v.  McGauley,  25  Or.  471, 
36  Pac.  B30,  in  referring  to  an  ambiguity  in 
the  delineation  of  a  border  to  real  property, 
set  forth  in  an  initiatory  pleading,  Mr.  Jus- 
tice Bean  observes: 

"The  only  uncertainty  in  the  description  con- 
tained in  the  complaint  is  the  north  boundary, 
and  that  is  obviated  by  the  answer." 

To  the  effect  tbat  omitted  averments  may 
be  supplied  by  the  allegations  of  an  adverse 
party,  see,  also.  Turner  v.  Corbett,  9  Or.  79; 
Ferrera  v.  Parke.  19  Or.  141,  28  Pac.  883; 
State  ex  rel.  v.  Downing,  40  Or.  309,  B8  Pac. 
863,  66  Pac.  917;  Catlin  v.  Jones,  48  Or. 
108,  86  Pac.  515 ;  Homefius  v.  Wilkinson,  61 
Or.  46,  93  Pac.  474. 

[3]  The  answer  herein  admits  the  defend- 
ant entered  into  an  agreement  with  the 
Walker  Warehouse  Company,  and  sets  forth 
a  copy  of  the  lease  which  g^ves  a  complete 
description  of  the  demised  premises.  The 
defendant's  pleading  therefore  remedies  the 
defective  averment  of  the  complaint  in  re- 
spect to  the  lack  of  proper  description  of  the 
land,  and  renders  harmless  the  action  of  the 
court  in  overruling  the  demurrer. 

Reviewing  the  refusal  to  direct  a  verdict 
for  the  plaintiff,  the  testimony  shows  that  the 
Walker' Warehouse  Company,  a  corporation, 
claiming  to  be  the  owner  of  the  tideland  in 
front  of  and  abutting  upon  the  north  end  cX 
the  lot  described  in  the  lease,  built  on  such 
shoals  a  wharf  the  outer  or  north  line  of 
which  blended  to  navigable  water  in  the 
Coquille  river.  Chris  Rasmussen,  the  owner 
of  such  lot  commenced  a  suit  against  the 
corporation  to  quiet  his  title  to  the  premises, 
alleging  In  his  complaint  that  the  tideland 
abutting  thereon  was  a  part  thereof,  and  on 
November  16,  1912,  he  secured  a  decree  en- 
joining  those   defendants   and   all   pesaoaa 
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claiming  or  to  claim  by,  throngb,  or  tinder 
them,  or  either  of  them,  from  driving  any 
piles  between  tbe  north  line  of  such  lot  and 
the  ship  channel  In  that  river,  and  also  re- 
straining any  Interference  with  that  plain- 
tiff's rights  or  privileges  In  or  to  tbe  tide- 
land,  from  which  decree  those  defendants 
appealed.  Tbe  corporation  thereafter,  and 
on  Ifay  6,  1013,  leased  to  Wlllard  tbe  prem- 
ises so  described  for  the  use  of  which  he 
paid  tbe  first  Installment  of  rent  In  advance. 
The  defendant  made  a  small  log  raft,  which, 
floating  with  tbe  tides,  rested  against  the 
north  line  of  piling  of  the  wharf,  tbougb  the 
raft  was  fastened  to  a  wharf  immediately 
east  of  the  one  mentioned.  The  latter  wharf 
and  a  warehouse  thereon  were  also  built  by 
the  corporation  in  front  of  and  abutting  upon 
lot  1  in  block  3  of  Woodland  addition  to 
Bandon,  which  real  property  was  owned  by 
Mr.  Kronenberg.  From  tbe  raft  to  tbe  west 
wharf  the  defendant  placed  an  Incline,  or 
gangplank,  over  which  passengers  went  and 
freight  was  carried  to  and  from  Willard's 
steamboat,  and  such  means  was  used  by  him 
for  that  purpose  eight  months,  and  until  tbe 
decree  appealed  from  in  tbe  suit  referred  to 
was  affirmed.  Rosmussen  v.  Walker  Ware- 
house Co.,  68  Or.  816,  136  Pac.  66L  There- 
upon the  defendant  herein  was  notified  by 
the  corporation  to  surrender  possession  of 
tbe  leased  premises.  For  seven  months  he 
never  paid  any  rent  and  refused  to  make  any 
remuneration  on  account  thereof,  whereupon 
tbe  corporation  assigned  the  claim  to  the 
plaintiff  herein,  who  instituted  this  action  to 
recover  the  remainder  alleged  to  be  due. 

G.  T.  Treadgold  testified  that  on  May  6, 
1913,  when  the  lease  was  made,  the  Walker 
Warehouse  Company  was,  and  ever  since  the 
year  1911  had  been,  in  possession  of  tbe 
wharf  and  the  wharfage  right  in  front  of 
lots  1  and  2  In  block  3  in  the  addition  sped- 
fled ;  that  in  tbe  eight  months  during  which 
the  defendant  occupied  the  demised  premises 
pursuant  to  the  terms  of  the  written  agree- 
ment he  never  denied  his  liability  to  the  cor- 
poration  or  offered  to  surrender  to  it  tbe 
possession  of  the  property. 

Chris  Rasmtissen,  the  party  who  secured 
the  decree  against  the  Walker  Warehouse 
Company,  testified  that  about  May  6,  1913, 
the  defendant  herein  applied  to  him  for  per- 
mission to  use  the  wharfage  right  }n  front 
of  lot  2,  and  was  Informed  by  the  witness 
that  tbe  property  was  In  litigation,  and  until 
a  final  decree  was  rendered  nothing  could  be 
done  by  him  in  the  matter.  On  cross-exam- 
ination Mr.  Rasmussen  stated  be  did  not  tell 
tbe  defendant  be  could  not  use  tbe  property, 
Dor  did  the  witness  object  to  the  steamboat 
being  tied  by  Wlllard  at  that  place. 

Tbe  defendant  testified  that  after  making 
tbe  agreement  with  the  corporation  he  learn- 
ed an  Injunction  had  been  Issued,  whereupon 
he  notified  tbe  agent  of  the  Walker  Ware- 
house Company  of  what  be  bad  been  inform- 


ed, and  thereupon  obtained  from  the  agent  of 
Mr.  Kronenberg  permission  to  tie  his  log 
raft  to  tbe  east  whart  that  the  witness 
never  took  possession  of  any  propeits  nnder 
the  terms  of  the  written  lease,  and  ttiat  be 
had  never  been  evicted  by  Rasmussen. 

[4-1]  Notwithstanding  the  sworn  state- 
ments of  this  witness,  which  dedariLtions 
seem  to  voice  bis  (pinion  of  tbe  law  govern- 
ing his  rights,  the  physical  foct  remains  that 
for  eight  months  he  occupied  tbe  demised 
premises.  By  accepting  the  written  agree- 
ment he  Is  estopped  from  controvertlixs  his 
landlord's  title  while  he  retained  poosessloo 
of  the  wharfage  rights  whidi  he  secured  by 
the  lease.  I<.  O.  li.  {  798,  subd.  5;  Jones  v. 
Dove,  7  Or.  467 ;  Rouse  v.  Riverton  Coal  Co, 
71  Or.  154, 142  Pac.  343.  The  estoppel  ceases, 
however,  when  the  tenant  surrenders  to  ttte 
landlord  t)08ses8lon  of  tbe  demised  premises. 
Bertram  v.  Cook,  44  Mich.  396,  6  N.  W.  S6& 
Such  relinquishment  must  be  complete,  open, 
and  made  in  good  faith,  nothing  Aort  of 
which  will  sufllce.  Hagar  v.  'Wlkoff,  2  OkL 
580,  39  Pac  281;  Sby  ▼.  Brodcbause.  7  Okl. 
35,  54  Pac.  306.  Hie  west  wbarf  leased  by 
the  corporation  In  this  Instance  rested  npoa 
piles  driven  into  tbe  mud  flats,  and  bence  the 
structure  was  a  part  of  the  realty  which 
could  be  held  in  subordinatloD  to  some  supe- 
rior. If,  therefore,  tbe  defendant  took  iMe^s- 
sion  under  tbe  terms  of  tbe  agreement  of  any 
part  of  the  west  wharf,  tbe  relation  of  land- 
lord and  tenant  was  created  between  tbe 
parties.  Beck  v.  Grain  Co.,  ISl  Iowa,  82,  fa. 
107  N.  W.  1032,  1083  CT  Xj.  ft.  A.  Uf.  S.]  flOW. 
In  deciding  that  case  Mr.  Justice  lAdd  says: 
"The  landlord  may  not  have  any  interest  in 
the  title  to  the  demised  premises,  bat  whether  h* 
has  or  not  cannot  be  questioned  by  the  tenaat 
before  the  expiration  of  his  lease,  and  wUbt 
In  possession  nnder  it,  unless  based  upon  some 
distinct  and  independent  claim  to  tbe  land." 

A  tenant  who  enters  Into  possession  of  de- 
mised premises  pursuant  to  tbe  terms  of  a 
lease  can  escape  liability  for  rent  therenn- 
der  only  by  being  evicted  by  the  holder  of 
the  paramount  title  or  by  compulsory  at- 
tornment to  him,  or,  when  notified  of  tbe  as- 
sertion of  such  superior  right,  by  Burrcnder- 
ing  possession  to  his  landlord.  Jones,  LanU. 
&  Ten.  I  701.  This  author  In  that  section  of 
his  work  remarks: 

"For  a  tenant  who  admits  the  execution  of  ■ 
lease  to  defend  an  action  for  rent,  it  is  neces- 
sary for  him  to  allege  either  that  he  had  dm 
entered  under  tbe  lease,  or  that  he  bad  bees 
evicted  by  a  paramount  title  or  tliat  poaaesEiiiD 
had  been  Burrendered." 

In  George  v.  Putney,  4  Cuah.  (Maas.)  331. 
354  (50  Am.  Dec.  788),  Mr.  Justice  WUde. 
speaking  for  the  court,  says: 

"In  an  action  for  the  recovery  of  rent  reaerrel 
in  a  lease  by  the  lessor  against  the  lessee,  the  de- 
fendant is  not  allowed  to  plead  nil  habait  a 
tenementis;  for  he  is  estopped  to  deny  the  les- 
sor's title,  by  whose  permission  be  has  catered 
upon  and  occupied  the  premises.  And  this  a 
not  a  mere  technical  rule,  but  is  conformable  » 
tbe  contract  between  the  parties;  for  ao  long  «a 
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tbe  lessee  ia  not  disturbed  in  bis  occupation  be 
is  bound  by  tbe  contract  to  pay  the  rent,  whether 
the  lessor's  title  be  defective  or  not  Bat  it  is 
equally  well  settled  that,  if  tbe  lessee  is  disturb- 
ed in  his  occupation  by  a  party  having  a  title 
paramount  to  that  of  bis  lessor,  so  that  be  can- 
not legally  continoe  bis  occupation  under  the 
lessor,  without  rendering  himself  liable  as  a  tres- 
passer to  the  other  party,  he  may  yield  the  pos- 
session, and  take  a  new  lease  under  him,  or  he 
may  abandon  the  possession ;  and  in  either  case 
be  will  thereafter  not  be  liable  to  pay  rent  to 
tbe  original  lessor.  Such  an  entry  and  disturb- 
ance are  equivalent  to  an  ouster." 

See,  also,  the  notes  to  the  case  of  Hodges 
v.  Waters,  4  Ann.  Cas.  106. 

[9, 10]  The  plaintiff's  testimony  shows  that 
the  Walker  Warehouse  Company  was  in  the 
actual  possession  of  the  wharf  in  front  of 
and  abutting  upon  lot  2  In  block  3  of  Wood- 
land addition  to  Bandon,  Or.,  on  May  6, 
1913,  -when  the  lease  was  executed,  notwith- 
standing the  corporation  had  been  perpetu- 
ally enjoined  from  intermeddling  with  the 
property.  The  taking  of  an  appeal  from  that 
decree  and  the  giving  of  a  supersedeas  bond 
did  not  render  the  corporation  Immune, 
while  the  appeal  was  pending,  from  prosecu- 
tion for  contempt  for  a  violation  of  tbe  In- 
junction. 1  Joyce.  InJ.  {  283.  No  testimony 
was  offered  tending  to  substantiate  or  to 
deny  the  averment  In  the  reply  that  the 
.  Walker  Warehouse  Company  by  agreement 
with  Rasmussen  was  permitted  to  retain  pos- 
session of  the  property  leased  to  the  defend- 
ant until  final  determination  of  the  cause  aa 
appeal.  In  the  absence  of  such  proof,  how- 
ever, it  is  certain  that  Willard  was  never 
evicted,  nor  did  he  attorn  to  Basmussen; 
neither  did  the  latter  object  to  the  defend- 
ant's possession.  Willard  testified  that  he 
did  not  take  possession  of  the  wharfage 
rights  so  attempted  to  be  leased,  but  fast- 
ened his  log  raft  to  the  east  wharf  in  front 
of  and  abutting  upon  Mr.  Kronenberg's  lot 
This  raft  constantly  lodged  against  the  outer 
row  of  piling  In  the  west  wharf;  such  float 
evidently  being  kept  in  that  position  by  tbe 
current  in  the  Coqullle  river.  It  will' be  re- 
membered that  from  the  raft  an  Inclined 
plank  gangrway  extended  to  the  west  wharf 
whereby  passengers  were  permitted  to  pass, 
and  freight  was  conducted  to  and  from  the 
defendant's  steamboat  to  and  over  such 
wharf  for  the  entire  eight  months  during 
which  Willard  occupied  the  premises.  Not- 
withstanding the  defendant's  testimony  that 
be  did  not  take  possession  of  the  wharfage 
rights  under  the  terms  of  the  lease,  his 
sworn  statement  In  this  particular  was  evi- 
dently nothing  more  than  a  conclusion  of  law 
based  upon  the  assumption  that  because  the 
raft  was  fastened  to  the  east  wharf,  and  not 
to  the  west  wharf,  he  did  not  occupy  the  lat- 
ter. The  physical  fact  that  the  raft  con- 
stantly rested  against  the  west  wharf  to 
which  it  was  attached  by  the  gangplank 
overcomes   his   testimony,   and   conclusively 


shows  he  took  possession  of  and  oocapied  tbe 
wharfage  rights  so  leased  to  him  during  tbe 
entire  time  specified. 

[11]  When  a  cause  is  finally  submitted,  U 
it  appears  from  the  evidence  received  that 
one  of  the  parties  Is  entitled,  as  a  matter  of 
law,  to  a  particular  finding  of  fact,  it  Is  in- 
cumbent upon  the  court  when  so  requested 
to  direct  a  verdict  to  that  effect.  Merrill  v. 
Missouri  Bridge  Co.,  69  Or.  588,  592,  140 
Pac  439,  441.  In  deciding  that  case  Mr. 
Justice  Ramsey  says: 

"When  there  is  no  conflict  in  the  evidence,  and 
no  dispute  as  to  the  material  facts  of  the  case, 
the  question  for  decision  is  for  the  court,  and 
under  such  a  state  of  facts  the  court  shoold  di- 
rect the  jury  as  to  the  particular  verdict  that 
tbey  should  find  in  accordance  with  the  undis- 
puted evidence." 

See,  also,  the  cases  there  cited  in  support 
of  the  language  used. 

A  request  having  been  made  at  the  proper 
time  for  a  directed  verdict  for  the  plaintiff, 
to  which  command  the  evidence  shows  he 
was  unquestionably  entitled,  as  a  matter  of 
law,  an  error  was  committed  in  denying 
such  solicitation. 

The  Judgment  is  therefore  reversed,  and 
the  plaintiff  will  be  awarded  a  recovery  of 
the  sum  demanded  In  the  complaint. 

BENSON,  BUENETT,  and  McBEIDE,  JJ., 
concur. 


NORBIS  SAFE  &  LOCK  CO.  v.  WEAVER 
et  aL 

(Supreme  Court  of  Oregon.     Nov.   14,  1816.) 

1.  Bahkb  and  BAiTKiire  ^y— >44  ■Stookhoi.d- 

EBS— LlABIXITT    FOB   D«IBT»— OONBTITUTIOH'- 

Ai.  Pbotision. 
The  amendment  to  Const,  art.  11,  g  3  (Iiaws 
1913,  p.  8),  adding  thereto  the  provision  that  the 
stockholders  of  corporations  and  joint-stock 
companies  conducting  the  business  of  banking 
shall  be  individually  liable  for  the  benefit  of  de- 
positors to  the  amount  of  their  stock  at  par,  in 
addition  to  the  par  value  of  such  shares,  can- 
not be  extended  to  include  creditors  of  a  bank 
for  merchandise  sold  to  it. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  }  63;    Dec.  Dig.  «=»44.] 

2.  CONSTITTmOJTAL    liAW    «=»154(2)— OBLIGA- 
TION  OY   COHTBACTS. 

An  amendment  to  Const  art  11,  §  8,  add- 
ing to  it  the  provisions  that  the  stockholders  of 
corporations  and  joint-stock  companies  conduct- 
ing the  business  of  banking  shall  be  individually 
liable  for  the  benefit  of  depositors  to  the  amount 
of  their  stock  at  par  in  addition  to  tbe  par  value 
of  such  shares,  cannot  impair  the  obligations 
of  a  Bubscriijtion  contract  made  before  its  adop- 
tion and  while  section  8  Umited  the  liability  of 
stockholders  to  the  amount  of  their  stock  sub- 
scribed and  unpaid. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  §{  461-478;  Dec  Dig.  <8=» 
154(2).] 

3.  Barks  and  Banking   <8='4Q(7)— AcnoNs 
▲oAiNBi  Stockhoij>kbs— Pleading. 

In  an  action  to  enforce,  against  alleged 
stockholders  of  a  bank,  payment  of  balance  due 
on  a  judgment  recovered  by  plaintiff  against  the 
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bank,  the  complaint  which  did  not  show  how 
many  shares  each  defendant  subBcribed,  and 
how  much  remained  unpaid  upon  his  subscrip* 
tion,  80  that  the  court  might  know  the  extent 
of  the  award  to  be  made  against  him,  did  not 
•tate  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  77 ;  Cec.  Dig.  <3=»49(7).] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Action  by  the  Norrls  Safe  &  liock  Compa- 
ny against  J.  R.  Wearer  and  others.  Judg- 
ment for  defendants,  and  plaintlfT  appeals. 
Affirmed. 

This  is  an  action  to  enforce  against  alleged 
stockholders  the  payment  of  a  balance  due 
upon  a  judgment  recovered  by  the  plaintiff 
against  their  corporation.  After  stating  the 
sale  of  a  safe  to  the  concern,  the  rendition 
of  Judgment  for  its  price,  the  returm  of  an 
execution  but  partially  satisfied,  the  want  of 
any  other  property  of  the  debtor,  and  de- 
maud  upon  the  defendants  that  they  liqui- 
date the  remainder  of  the  adjudicated  claim, 
the  complaint  contains  this  averment.  It  be- 
ing the  only  one  charging  the  defendants: 

"That  on  the  said  23d  day  of  November,  1911, 
and  at  and  during  the  time  when  the  said  debts 
and  liabilities  of  the  Citizens'  State  Bank  of 
Ontario  were  contracted,  accrued,  and  incurred 
by  the  said  corporation,  and  the  safe  sold  to 
■aid  corporation  and  accepted  by  the  same,  the 
defendants  and  each  of  tiie  defendants  was  a 
stockholder    in    the    said    corporation    to    the 

amount  of  shares  of  the  capital  stock  ot 

the  said  corporation,  the  Citizens'  State  Bank 
of  Ontorio." 

The  answer  tendered  the  general  Issue  as 
the  sole  defense.  At  the  close  of  the  case,  the 
trial  court  directed  a  verdict  for  the  de- 
fendants, and  from  the  consequent  Judgment 
the  plalntlfl  appeals. 

Geo.  W.  Hayes,  of  Vale,  for  appellant  C. 
McOonaglll,  of  Ontario,  for  respondents. 

BURNETTT,  J.  (after  stating  the  facts  as 
above).  [1,  2]  When  the  obligation  was  in- 
curred, if  at  all,  it  was  only  to  the  extent 
of  impald  balances  on  their  several  sub- 
scriptions to  its  capital  stock  that  stock- 
holders could  be  made  liable  for  the  debts  of 
their  corporation.  This  is  the  principle  enun- 
elated  in  section  3  of  article  11  of  the  origi- 
nal state  Constitution,  reading  as  follows: 

"The  stockholders  of  all  corporations  and  Joint- 
stock  companies  shall  be  liable  for  the  indebt- 
edness of  said  corporation  to  the  amount  of 
their  stock  subscribed  and  unpaid,  and  no  more." 

A  different  rule  would  make  their  associa- 
tion nothing  more  than  a  mere  partnership, 
wherein  each  member  is  responsible  for  all 
Just  claims  against  it 

By  the  plebiscite  of  November  5,  1012 
(see  laws  1913,  p.  8),  this  part  of  the  organic 
act  was  amended  by  adding  to  It  this  lan- 
guage: 

"Excepting  that  the  stockholders  of  corpora- 
tions or  Joint-stock  companies  conducting  the 
business  of  banking  shall  be  individually  liable 
equally  and  ratably  and  not  one  for  another,  for 


the  benefit  of  the  depositors  of  said  bank,  to  &t 
amount  of  their  stock,  at  the  par  value  thereof 
in  addition  to  the  par  value  of  such  shares." 

Whatever  may  be  the  meaning  of  this  pro- 
vision it  certainly  cannot  be  extended  to  la- 
elude  those  who  are  not  depositors,  but  only 
creditors  of  the  institution  for  merchandise 
sold  to  it  Neither  can  it  be  made  to  Impair 
the  obligation  of  a  subscription  contract  made 
before  its  adoption  so  as  to  double  the  origi- 
nal liability.  So  far  as  the  increased  respon- 
slbility  hs  concerned,  the  utmost  effect  It  can 
have  Is  to  operate  In  favor  of  the  deposltorg 
In  a  bank  Incorporated  since  the  Constitatlon 
was  so  amended.  Even  then  the  only  change 
is  In  the  amount  and  not  in  the  basic  princi- 
ple of  the  claim  against  the  stockholders. 

[3]  In  an  action  of  this  sort,  therefore,  It 
Is  necessarjr  to  show,  among  other  things, 
not  only  for  how  many  shares  each  defend- 
ant subscribed,  but  also  how  mucb  remains 
unpaid  upon  his  subscription,  whether  meas- 
ured by  the  original  or  the  amended  consti- 
tutional rule,  so  that  the  court  may  be  made 
aware  of  the  extent  of  the  award  to  be 
made  against  him.  The  complaint  Is  utter- 
ly wanting  in  these  particulars,  and  hence 
does  not  state  a  cause  of  action.  For  angbt 
that  appears,  each  defendant,  if  a  stockhold- 
er, may  have  paid  to  the  corporation  the  full 
par  value  of  his  subscription  and  an  equal 
amount  besides.  Moreover,  the  testimony  re- 
ported as  part  of  the  bill  of  exceptions  re- 
veals no  more  than  that  two  of  tbe  defend- 
ants signed  some  kind  of  paper,  which  is 
not  in  evidence  and  the  absence  of  which 
Is  not  legally  explained.  No  showing  what- 
ever is  made  of  the  organization  of  a  corpo- 
ration or  the  Issuance  of  stock  to  any  one, 
so  as  to  give  rise  to  the  acoountablUty  of  a 
delinquent  stockholder. 

The  Judgment  of  the  drcnit  court  most 
therefore  be  affirmed. 


LHYT  T.  NDVADA-^JALIFOBNIA-ORBGON 
BY. 

(Supreme  Court  of  Oregon.    Nov.  14,  1916J 

1.  Pbikcipai,  and  Agent  i3=>189(4) — ^Acnosa 
—Issues,  Pboof  and  Vabiance. 

Under  an  averment  that  plaintiff  hinneU 
made  a  contract  with  defendant  railway.  h< 
could  show  that  it  was  made  through  his  agent, 
though  the  agent  did  not  disclose  that  plaintiff 
was  the  principal. 

[Kd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  716,  717;  Dec  Dig.  ♦= 
180(4).] 

2.  Pbincifal  and  Agent  «=>143(2) — ^Urdis- 
CLOSED  Pbincipai/— Actions— Parties. 

Though  a  contract  wan  made  by  an  a^t 
who  did  not  diadoee  his  principal,  the  principal 
is  the  proper  party  in  interest,  and  may  main- 
tain action  for  breach  of  the  contract 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  M  603,  606,  607,  611,  612; 
Dec.  Dig.  <8=»143(2).] 
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3.  Cabbieiu  «s>69(4)— Contbaots— Buulob  — 
Damaoks — Measure. 

As  a  geoeral  rule,  damages  for  breacli  of  a 
carrier's  contract  to  supply  cars  may  be  predi- 
cated with  refertnce  to  all  that  was  in  Uie  rea- 
sonable contemplatioD  of  the  parties  in  per* 
formance  of  the  agreemest. 

(Kd.  Note.— For  other  caaea,  see  Carriers, 
Cent.  Dig.  {{  218,  23»;    Dec.  Dig.  «=»e9(4).] 

4.  Cabbikbs  ^=<229(2)— Contracts— Bbeach— 
Dauaoes— Measttbk  of. 

Under  a  contract  to  supply  cars  for  ship- 
ment of  live  stock,  which  the  carrier  broke  by 
delay  in  supplying  cnrs,  knowing  that  the  stock 
was  intended  lor  sale  on  the  market  in  a  dis- 
tant city,  the  measure  of  damages  is  not  the 
amount  of  depreciation  at  the  point  of  shipment, 
but  the  depreciation  in  market  value  at  the 
destination ;  that  being  within  the  reasonable 
contemplation  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g  994 ;   Dec.  Dig.  <8»228(2).] 

Department  1.  Appeal  from  Circuit  Court, 
Lake  County ;  Bernard  Daly,  Judge. 

Action  by  Henry  Levy  against  the  Nevada- 
Callfomla-Oregon  Ballway.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Tbe  amended  complaint  contains  four  sepa- 
rate causes  of  action,  the  graramen  of  each 
of  which  is  that  the  plaintiff  in  one  Instance 
and  his  assignors  In  the  others  contracted 
with  the  defendant  for  the  latter  to  furnish 
cars  at  a  station  on  its  railroad  in  which  to 
ship  lire  stock  to  the  San  Francisco  mar- 
ket ;  but  that  in  violation'  of  the  agreement 
the  defendant  failed  to  supply  the  cars  until 
a  later  date,  in  consequence  of  which  delay 
the  stock  to  be  transported  depreciated  In 
weight  and  quality  to  tbe  damage  of  the 
shipper.  The  defense  against  each  count  of 
the  amended  complaint  consists  in  general 
denials,  and  the  affirmative  charge.  In  sub- 
stance, that  if  tbe  animals  declined  in  con- 
dition, it  was  on  account  of  the  negligence  of 
the  i)erson  In  charge  ftiillng  to  give  tbem  suf- 
ficient food  and  proper  care  while  In  the 
stockyards  of  the  defendant  awaiting  ship- 
ment The  new  matter  of  the  answer  is  de- 
nied by  the  rq)ly.  The  Jury  rendered  a  ver- 
dict ftiTOrable  to  tbe  plaintiff,  and  from  the 
consequent  Judgment  the  defendant  appeals. 

James  Glynn,  of  Reno,  Nev.  (I/.  F.  Conn,  of 
Lakevlew,  on  the  brief),  for  appellant  W. 
Lair  Thompson,  of  Lakevlew  (Arthur  D.  Hay, 
of  Lakevlew,  on  the  brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  Several  assignments  of  error 
are  predicated  upon  tbe  fact  that  the  court 
allowed  testimony  to  the  effect  that  tbe  agree- 
ment with  the  defendant  was  made  in  each 
instance  by  an  agent  of  tbe  plaintiff  who 
did  not  disclose  bis  principal,  the  contention 
being  that  under  tbe  averment  that  the  plain* 
tiff  entered  into  tbe  contract  it  is  not  ad- 
missible to  show  that  tbe  compact  was  really 
made  between  tbe  defendant  and  an  agent  of 
tbe  plaintiff.  Tbe  defendant's  argument  is 
that,  in  order  for  tbe  undisclosed  principal 


to  recover  on  such  a  stipulation,  it  would  be 
necessary  to  aver  that  the  contract  was  made 
tfarough  an  agent  This  court  has  held  to 
the  contrary  In  Kitchen  v.  Holmes,  42  Or. 
252,  70  Pac.  830,  and  Smith  Meat  Co.  v.  O. 
R.  &  N.  Co.,  69  Or.  206,  117  Pac.  303.  In 
other  words,  if  the  plaintiff  alleges  that  be 
himself  made  tbe  contract  it  is  permissible 
to  prove  that  he  did  this  by  an  agent  Cases 
like  Baker  v.  Bglln,  11  Or.  333,  8  Pac.  280, 
to  the  effect  that  where  A.  makes  a  contract 
with  B.  for  tbe  benefit  of  C.  the  latter  may 
bring  an  action  upon  it,  are  not  applicable  in 
this  instance.  There  tbe  real  party  in  inter- 
est was  avowedly  C,  and  be  was  entitled  to 
litigate  In  his  own  name.  In  the  present 
Juncture  if  in  fact  the  agreement  was  made 
by  the  agent  acting  for  his  principal,  the  lat- 
ter is  the  real  party  in  Interest,  and  tbe 
proper  one  to  conduct  the  litigation. 

[3, 4]  Another  class  of  errors  assigned  re- 
lates to  the  measure  of  damages.  The  de- 
fendant contends  that  it  is  the  difference  be- 
tween the  value  of  tbe  stock  at  the  point  of 
shipment  when  offered  for  transportation 
and  the  reasonable  worth  of  the  same  when 
the  cars  were  actually  furnished  at  tbe  same 
place,  while  the  plaintiff  urges  that  it  is  tbe 
difference  between  what  would  have  been  the 
market  value  at  tbe  place  of  destination  and 
tbe  real  worth  of  tbe  stock  at  tbe  time  they 
arrived  there.  In  brief,  the  defendant  con- 
tends that  the  damages  should  be  measured 
by  conditions  at  the  point  of  shipment,  while 
the  plaintiff  maintains  that  they  should  be 
governed  by  tbe  circumstances  at  the  place 
of  destination. 

We  note  that  tbe  only  cause  of  complaint 
Is  the  delay  in  furnishing  the  cars  where  the 
stock  was  to  be  loaded  as  tbe  parties  bad 
previous!}'  agreed  upon.  No  charge  Is  made 
that  tbe  animals  were  neglected  or  ill  treated 
en  rente  to  San  Francisco.  We  observe,  also, 
that  it  is  alleged,  and  tbe  evidence  tended  to 
show,  that  the  cars  were  ordered  for  the 
transportation  of  tbe  stock  to  tbe  San  Fran- 
cisco market  The  general  rule  Is  that  dam- 
ages may  be  predicated  with  reference  to  all 
tbat  was  in  tbe  reasonable  contemplation  of 
the  parties  In  the  performance  of  the  agree- 
ment. It  may  be  conceded  tbat  if  tbe  defend- 
ant bad  no  knowledge  or  notice  of  the  pur* 
pose  for  which  the  cars  were  to  be  used,  or 
the  place  to  which  the  animals  were  to  be 
forwarded,  or  of  the  purpose  for  which  they 
were  to  be  sent  tbere,  the  damages  ought 
to  be  computed  by  the  rule  which  the  defend- 
ant suggests. 

But  here  it  la  alleged  and  the  evidence 
shows  that  it  was  wiUiin  tbe  contemplation 
of  both  parties  that  the  cars  were  to  be  used 
to  transport  the  stock  to  the  San  Francisco 
market;  tbat  is  to  say,  they  were  to  be  taken 
there  for  sale.  What  injury,  then,  naturally 
flows  from  tlie  neglect  of  the  defendant  to 
carry  out  its  agreement?    Tbe  delay,  wbere 
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tbe  shipment  originated  cansed  a  deprecia- 
tion in  the  marketable  condition  of  the  ani- 
mals, had  its  effect  on  their  condition  at 
their  destination,  and  rendered  them  less 
valuable  there.  As  stated  in  Chattanooga 
So.  Ry.  Co.  ▼.  Thompson,  133  Ga.  127,  181, 
65  S.  E.  285,  287,  cited  by  the  defendant: 

"Ordinarily,  in  a  euit  by  a  shipper  against  a 
carrier,  in  case  of  injury  to  or  loss  of  lie  prop- 
erty by  the  carrier's  fault,  the  carrier  ia  requir- 
ed to  make  compensation  on  the  basis  of  the 
value  at  the  place  of  destination." 

In  that  case  the  court  refused  to  apply 
that  rule  because  in  the  agreement  to  furnish 
the  cars  there  was  no  stipulation  about  any 
destination  for  the  goods  to  be  shipped  in 
them.  Tbe  court  there  properly  decided 
that  tbe  damages  should  be  computed  as  at 
the  place  of  shipment,  because  there  was  no 
destination  or  particular  market  within  the 
contemplation  of  the  parties.  In  St  Louis 
S.  W.  By.  Co.  y.  Musick,  35  Tex.  Civ.  App. 
591,  80  8.  W.  673,  noted  in  the  defendant's 
brief,  the  trial  court  charged  tbe  jury  thus: 

"If  you  find  for  plaintiff,  the  measure  of  dam- 
ages will  be  the  difference,  if  any,  between  the 
market  value  of  the  cattle  when  they  should 
have  arrived  at  their/ destination  and  when  they 
did  arrive,  and  also  such  damages,  if  any,  as 
said  cattle  may  have  sustained  by  tbe  unrea- 
sonable and  negligent  delay  on  the  part  of  de- 
fendant in  furnishing  cars  and  shipping  said 
cattle  after  said  cattle  had  been  received  by  de- 
fendant for  shipment." 

The  Court  of  OIyU  Appeals  of  Texas  held 
this  err(meou8  because  it  authorized  double 
damages.  In  other  words  tbe  two  clauses  of 
tbe  charge  were  lo  legal  effect  duplicates,  as 
tbe  precedent  Is  applied  to  tbe  Instant  con- 
tention. Where  there  is  a  market  value  of 
property  Intended  for  sale,  that  Is  the  stand- 
ard by  which  depredation  of  It  must  be 
measured,  and  that  was  the  ultimate  ques- 
tion to  be  determined  in  that  case,  no  matter 
what  was  tbe  cause  of  the  decline.  So  here, 
the  parties  bad  In  view  the  accomplishment 
of  a  certain  plan  by  the  plaintiff,  namely, 
tbe  delivery  of  sheep  and  lambs  in  San 
Francisco  for  market  purposes.  That  which 
rendered  them  less  valuable  for  that  pur- 
pose is  what  would  cause  damage,  and  hence 
it  was  proper  to  instruct  tbe  jury  to  con- 
sider how  much  less  they  were  worth  than 
tbe  market  value  by  reason  of  the  damage 
caused  by  tbe  defendant's  delay.  The  in- 
struction of  tbe  court  on  that  subject  here 
follows: 

"Tbe  damage  in  each  cause  of  action  in  tMs 
case  will  be  determined  without  any  regard  to 
rise  or  fall  in  the  sheep  or  lamb  market  in  San 
Francisco  during  tbe  delay  in  furnishing  cars 
.alleged  in  each  cause  of  acnon  in  the  complaint, 
if  you  find  there  was  any  such  delay,  and  with- 
out regard  to  any  delay  en  route  between  the 
place  where  each  shipment  originated  and  its 
destination.  Tbe  measure  of  damages,  if  any 
you  find,  will  therefore  be  tbe  difference  between 
the  reasonable  market  value  of  the  live  stock  de- 
scribed in  each  cause  of  action  set  forth  in  tbe 
complaint  at  the  time  and  in  the  condition  such 
stock  would  have  arrived  in  San  Francisco  if 
the  Nevada-California-Oregon  Railway  had  fur- 
nished cars  according  to  the  contract  alleged  in 


each  cause  of  action,  if  you  find  such  contract 
to  have  been  made,  and  the  decreased  reasonable 
market  value,  if  you  find  there  was  any  decrease, 
at  the  time  and  in  the  condition  said  live  stock 
did  arrive  in  San  Francisco,  taking  into  ooniii)- 
eration  only  loss  in  weight  and  quality,  if  an^i 
of  the  lambs  or  sheep,  directly  due  to  tbe  delaj, 
if  an;^,  of  the  defendant  railroad  in  fnmishiii; 
cars  in  which  to  move  said  stock,  and  withoot 
regard  to  any  fluctuation  in  the  price  of  lamba 
or  sheep  in  the  San  Francisco  market,  or  dela;, 
if  there  was  any,  after  the  live  stock  was  load- 
ed on  the  cars.  In  other  words,  the  damane.  if 
any,  is  the  loss  in  reasonable  market  value  doe 
solely  to  loss  in  weight  or  deterioration  in  quali- 
ty of  the  lambs  ana  sheep  because  of  delaj.  il 
any,  on  the  part  of  the  defendant  in  furnish- 
ing cars,  if  you  find  defendant  agreed  to  fa^ 
nish  cars  as  alleged.  If  you  find  plaintiff  ii  en- 
titled to  recover  damagra  from  defendant,  sm 
will  include  in  your  verdict  the  reasonable  value 
of  any  hay  or  feed  necessarily  fed  to  said  lira 
stock,  and  the  reasonable  value,  if  any,  of  neces- 
sary care  and  attention  bestowed  upon  said  lin 
stock  during  the  delay,  if  any  you  find,  in  pro- 
viding cars  for  shipment,  but  in  no  event  can 
yon  find  for  plaintiiff  damages  in  excess  of  tbe 
sum  prayed  for." 

The  trial  judge  very  carefully  excluded 
from  tbe  consideration  of  tbe  jury  anythb; 
about  fluctuations  In  the  price  of  the  stock 
and  limited  tbe  Jnrors  solely  to  tbe  consid- 
eration of  loss  in  weight  or  deterioration  in 
quality  of  the  stock  caused  by  tbe  delay  of 
the  defendant  In  furnishing  the  cars  as 
agreed.  Other  cases  applicable  are  McManns 
V.  Chicago  &  Great  Western  Ry.  Co.,  156 
Iowa,  359,  136  N.  W.  769;  Texas  &  Pac.  Ry. 
Co.  V.  Nicholson,  61  Tex.  491;  Newport 
News,  etc,  Co.  v.  Mercer,  96  Ky.  475,  29  S. 
W.  301;  N.  Y.,  etc,  R.  R.  Co.  v.  Estill,  1« 
U.  S.  691,  13  Sup.  Ct.  444,  37  L.  Ed.  292. 

The  following  precedents  dted  by  the  de- 
fendant are  distinguishable:  RIchey  v.  Na 
Pac.  Ry.,  110  Minn.  347,  125  N.  W.  887,  was 
where  no  place  of  destination  was  mentioned, 
and  it  was  held  that  the  damages  must  be 
governed  by  conditions  at  the  place  of  ship- 
ment In  Gulf,  C.  &  S.  F.  Ry.  v.  Hume,  ST 
Tex.  211,  27  S.  W.  110,  It  was  held  that « 
the  shipment  of  stock  is  not  made  for  a  cer- 
tain market  but  tor  pasturage  only  at  the 
point  of  destination,  tbe  damage  Is  referable 
to  the  decline  in  intrinsic  rather  than  mar- 
ket value  of  tbe  chattels  caused  by  the  delay. 
In  other  words,  tbe  element  of  market  con- 
ditions was  not  within  the  contemplation  of 
the  parties.  Galveston,  H.  &  S.  A.  Ry.  Ca 
V.  Thompson  (Tex.  Civ.  App.)  44  S.  W.  8, 
was  also  a  case  where  stock  was  shipped  to 
pasture  and  not  to  market  Dawson  t. 
Qulncy,  etc,  R.  Co.,  138  Mo.  App.  365,  122  & 
W.  335,  was  an  Instance  where  the  plamtllf 
shipped  two  carloads  of  cattle  from  Trlndle; 
Mo.,  to  Chicago.  The  train  was  delayed  hi 
arrival.  The  trial  court  instructed  the  jorr 
that  the  defendant  was  liable:  (1)  For  any 
loss  to  plaintiff  occasioned  by  decline  in  the 
market  at  Chicago  between  the  time  plain- 
tiffs cattle  should  have  arrived  and  the  time 
they  did  arrive ;  (2)  for  any  shrinkage  in  tbe 
weight  of  the  cattle  over  and  above  wbat 
was  ordinary  and  usual  Ja  such  cfses;  (3) 
Digitized  by'LjOOQlC 


Ney.) 


BERKARD  v.  MSTKOPOIilS  ZiAND  CO. 


§11 


for  any  loss  to  plalntlfl  occasioned  by  fhe 
stale  appearance  of  tbe  cattle  caused  by  the 
delay.  The  Kansas  (^ty  Ck)urt  of  Appeals 
held  that  this  was  a  correct  statement  of 
the  law,  but  that  as  to  the  first  and  third 
elements  there  was  no  proof,  and  consequent- 
ly reversed  the  case,  but  It  will  be  observed 
that  It  expressly  recognized  as  an  element 
'  of  damages  the  shrinkage  In  the  weight  of 
the  cattle  caused  by  the  delay  of  the  carrier. 
So.  Kansas  By.  Co.  t.  O'l^oughlln  Land  & 
CatUe  Ca,  60  Tex.  Civ.  App.  91,  127  S.  W. 
568,  was  a  case  where  the  transportation 
company  refused  to  deliver  the  cars  for  so 
long  a  time  that  the  owner  was  compelled 
to  sell  the  goods  at  the  place  of  shipment. 
Under  those  circumstances,  there  being  no 
transportation  whatever,  the  court  held  that 
the  measure  of  damages  was  the  difference 
between  the  market  value  at  the  destination 
and  the  same  value  at  the  shipping  point  less 
freight.  There  the  feature  of  the  8to<^  ar- 
riving at  the  market  was  not  open  for  con- 
sideration, because  it  was  utterly  absent. 

In  the  present  juncture,  if  nothing  else 
were  shown,  we  might  well  say  that  the 
failure  to  furnish  cars  at  the  appointed  time 
worked  out  its  full  hurt  at  the  point  of  ship- 
ment; that  it  accomplished  there  all  it 
could  in  depreciation  of  the  intrinsic  worth 
of  the  animals;  that  it  could  have  no  subse- 
quent effect  upon  them ;  and  that,  hence,  the 
damage  must  be  assessed  according  to  their 
lessened  value  where  they  were  delivered  to 
the  carrier.  This,  however,  leaves  out  of 
view  the  feature  that  cars  were  to  be  fur- 
nished to  carry  the  sheep  to  a  specified 
market,  not,  indeed,  to  meet  a  certain  price 
prevalent  there  on  a  particular  day,  bat  still 
to  be  sold  there.  That  was  the  end  to  be 
attained,  and  it  was  known  to  the  defend- 
ant It  contracted  accordingly.  Any  short- 
coming of  the  carrier,  therefore,  alleged  and 
established,  which  operated  to  impair  the 
plaintiff's  fruition  of  the  purpose  taken  into 
account  by  both  parties  to  the  agreement, 
constitutes  ground  for  damage.  The  remedy 
ought  to .  correspond  in  scope  with  the  pre- 
viously known  plan  which  the  defendant  dis- 
arranged by  its  failure  to  co-operate  as  it 
promised. 

Here  we  have  within  the  contemplation  of 
the  parties  the  purpose  of  making  the  ship- 
ment to  the  San  Francisco  market  We  have 
not  only  the  delay  of  the  defendant  to  sup- 
ply the  cars  for  that  pnrpose,  but  we  also 
have  present  the  fact  that  later  on  the  stock 
was  actually  transported  to  the  destination. 
The  measure  of  damage  naturally  flowing 
from  these  circumstances  is  the  difference 
between  the  value  of  such  stock  in  the  condi- 
tion in  which  they  would  have  arrived  at 
Ban  Francisco  if  the  cars  had  been  furnished 
{>romptly  as  agreed  and  their  actual  value 
}n  the  condition  in  which  they  did  arrive. 
{The  other  errors  complained  of  either  were 


not  assigned,  or  were  not  presented  in  the 
brief;    hence  they   must   be  considered  as 
waived. 
The  Judgment  is  affirmed. 

MOORE,  C.  X,  and  BEAN  and  HARRIS, 
JJ.,  concur. 
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BERNARD  v.  METROPOLIS  LAND  00. 
(No.  2228.) 

(Supreme  Court  of  Nevada.    Nov.  9,  1916.) 

1.  PiXADINa  «S9l77  —  FAII.I7BK  TO  DBKT  AI^ 

iiBiiATivE  ANSWEB—AniassioN— Statute. 
Under  St  1915,  c.  153,  providing  that  each 
material  allegation  of  new  matter  in  tiie  answer, 
uucontroverted  by  the  reply,  must  be  taken  as 
true,  on  allegation  of  the  answer,  undented  by 
the  replication,  mast  be  taken  as  true. 

[Ed.    Note. — For   other    cases,    see    Pleading, 
Cent  Dig.  §}  354,  355;  Dec.  Dig.  «=>177.] 

2.  Watebs  and  Watkb  Ooubbxs  i3=>152(10)— 

FaILUBB     to     ESTABUSa     AlXEOATIOKB     OV 
COUPLAINT. 

In  an  action  to  determine  water  rights, 
where  defendant's  answer  set  up  at  least  one  al- 
legation, which,  uncontroverted  and  to  be  taken 
as  true,  established  priority  of  appropriation  in 
favor  of  defendant,  plaintiff  failing  to  establish 
the  allegations  of  bis  complaint,  the  court  prop- 
erly dismissed  the  action  on  defendant's  motion. 
Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  166 ;  Dec.  Dig.  «=> 
162(10).] 

3.  Pleadino  ®=3201(1)— Deuubbeb. 

A  demurrer  may  be  made  to  a  whole  plead- 
ing, or  to  the  statement  of  any  of  the  grounds 
embodied  therein. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  ii  486,  489;    Dec.  Dig.  «=»204(1).J 

'4.  Pi.EAniNO  «=>204(6)  —  Demubbbb  —  Dehttb- 
BEB  TO  Whole  Pleading  Pabtiallt  Good. 
Where  a  demurrer  is  filed  to  the  whole  plead- 
ing, it  may  be  overruled  if  any  of  the  statements 
are  held  to  be  good  in  furtlierance  of  the  pur- 
pose of  the  pleading,  whether  establishing  a 
cause  of  action  or  interposing  a  defense;  the  rule 
applying  not  only  as  to  a  complaint,  but  equally 
to  an  answer  and  its  affirmative  allegations, 

[Ed.    Note. — For    other    cases,    see   Pleading, 
Cent  Dig.  {  488 ;   Dec.  Dig.  ^=>204(6).] 

5.  Pleadino  ®=3204(5)— Dkhxtbbeb  to  Entibx 
Plea  ob  Answee— Good  Sepabable  Pabt. 

A  demurrer  directed  to  an  entire  plea  or  en- 
tire answer,  which  plea  or  answer  contains  sev- 
eral separable  parts,  must  be  overruled  if  any 
one  of  the  parts  is  in  itself  good. 

[Ed.    Note. — For    other    cases,    see    Pleading, 
Cent  Dig.  $  488;   Dec.  Dig.  <8=>204(5).] 

6.  Judgment  «=>949(2)— Pleading— Res  Ad- 
jddicata. 

In  an  action  to  restrain  the  diversion  of  wa- 
ter, allegations  of  defendant's  affirmative  answer 
setting  forth  the  court,  the  jurisdiction,  the  sub- 
ject-matter, and  the  scope  and  effect  of  a  former 
action,  plaintiff's  connection  with  the  subject- 
matter,  the  final  judgment  bearing  upon  and  hav- 
ing to  do  with  that  matter,  the  common  and 
general  interest  of  plaintiff  in  that  subject-mat- 
ter, and  his  connection  with  the  force  and  effect 
of  the  former  judgment  was  sufficient  to  con- 
stitute a  proper  pleading  of  former  judgment 
affecting  the  parties. 

[Ed.   Note.— For   other  cases,   see   Judgment 
Cent  Dig.  H  1796,  1803;  Dec.  Dig.'  «S3949(2).] 
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7.  JuDOUENT  «s»71SCl>— Rbs  Adjttdicata. 

Where  plaintiff  waa  a  party  to  a  former  ac- 
tion, and  the  matter  adjudicated  therein  waa 
the  same  as  that  songbt  to  be  presently  adjudi- 
oated,  plaintiff  ia  bound  by  the  Judgment  in  the 
former  action,  and  cannot  seek  relief,  against  the 
successors  to  the  beneficiaries  of  the  former  Judg- 
ment, inconsistent  with  it. 

[BJd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  }{  1063,  1234-1237,  1239 ;  Dec.  Dig. 
<8=»713(1).] 

8.  Judgment  *=»958(2)— Jtjdokkrt  ab  Bab— 
QfuESTioN  OF  Fact. 

The  truth  of  a  sufficiently  alleged  plea  of 
former  judgment  affecting  the  same  parties  and 
the  same  subject-matter  as  involved  in  the  prev- 
ent case  was  for  the  trial  court,  if  the  plea 
was  denied. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1827;  Dec.  Dig.  «=>958(2).l 

Appeal  from  District  Court,  Homboldt 
Oonnty;   Edward  A.  Ducker,  Judge. 

Action  by  Alphonse  Bernard  against  the 
MetropollB  Land  Company,  a  corporation. 
From  an  order  overruling  his  demurrer  to 
an  afflrmattve  answer,  and  from  a  Judgment 
entered  on  the  pleadings,  plaintiff  appeals. 
Order  and  Judgment  affirmed. 

J.  A.  Langwith,  of  Golconda,  for  appellant 
Cheney,  Downer,  Price  &  Hawkins,  of  Beno, 
for  respondent 

McCARRAN,  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  an  affirmative 
answer,  and  from  a  Judgment  entered  on  the 
pleadings. 

The  record  before  us  presents  a  complaint 
in  which  certain  allegations  essential  to 
plaintiff's  recovery  were  set  forth.  First, 
that  be  is  an  approprlator  of  watec  from  the 
Humboldt  river;  that  such  appropriation 
was  during  the  continuous  period  of  30  years; 
that  Bishop  creek  is  and  constitutes  the  head- 
waters of  Humboldt  river;  that  Bishop  creek 
and  Humboldt  river  constltate  one  continuous 
natural  water  course;  that  the  waters  of 
Humboldt  river  as  appropriated  by  plaintiff 
were  essential  to  the  successful  cultivation 
of  the  lands  of  plaintiff  and  necessary  for 
plaintiff's  domestic  uses ;  that  the  defend- 
ant had  by  artificial  means  diverted  the  wa- 
ters from  Bishop  creek;  that  this  diversion 
was  accomplished  by  the  construction  by  de- 
fendant of  a  reservoir  built  across  the  bed 
of  Bishop  creek  above  the  point  on  the  Hum- 
boldt river  where  plaintiff  was  accustomed 
to  divert  water  from  the  river;  that  defend- 
ant by  means  of  its  reservoirs,  dams,  and 
other  water  devices  bad  diverted  the  water 
from  the  natural  water  course,  and  moreover 
had  impounded  by  means  of  its  reservoir  all 
the  water  flowing  or  to  flow  in  Bishop  creek ; 
that  defendant,  by  means  of  its  reservoir, 
dams,  ditches,  canals,  and  other  water  de- 
vices in  so  diverting  the  waters  from  Bishop 
cieek,  bad  thereby  prevented  the  water  from 
flowing  through  said  creek  and  through  the 
Humboldt  river,  and  had  Oiereby  prevetited 
the  water  flowing  through  said  stream  eyateuft 


from  flowing  Into  the  ditches  of  plalntltF,  and 
hence  had  deprived  plaintiff  of  the  use  of 
said  water  for  the  Irrigation  and  cultiva- 
tion of  his  lands  on  the  Humboldt  rirer. 

The  prayer  of  the  complaint  was  for  an 
Injunction  to  prevent  defendant  from  so  di- 
verting the  water  or  impounding  the  same, 
and  for  the  establishment  by  Judicial  decree 
of  the  right  of  plaintiff  to  use  the  waters  of 
Bishop  creek,  and  to  have  the  same  enter  hb 
ditches  for  the  uses  and  purposes  to  whldi 
they  had  been  applied. 

The  record  before  us  presents  a  complaint 
in  which  certain  allegations  essential  to 
plaintiff's  recovery  were  set  forth.  An  an- 
swer to  tills  complaint  was  filed,  in  whidi,  as 
we  view  it  each  of  the  allegations  of  plain- 
tUTs  complaint  essential  to  his  recovexy  waa 
spedflcally  denied. 

By  way  of  affirmative  and  separata  de- 
fense, defendant  alleged: 

"That  for  more  than  86  years  last  past  defend- 
ant and  its  predecessors  have  continuoosly  dur- 
ing each  year  approprtated,  diverted,  naed,  and 
consumed  all  of  the  waters  flowing  in  said  Bish- 
op creek,  and  have  at  all  of  said  times  claimed 
the  right  so  to  do,  and  that  said  claim  of  right 
and  said  diversion,  appropriation,  use,  and  con- 
sumption for  the  irrigation  of  said  lands,  of  all 
the  waters  of  said  Bishop  creek  have  been  by 
said  defendants  and  the  grantors  and  predeces- 
sors in  interest  of  said  defendants  actual,  visi- 
ble, open,  notorious-,  exclusive,  and  uninterrupted 
for  a  period  of  more  than  35  years  prior  to  the 
iostitntion  of  this  action,  and  adverse  to  all  tiie 
world,  indading  plaintiff  herein,  durins  all  of 
said  time,  and  that  any  claim  by  the  plaintiff  to 
said  or  any  of  the  waters  of  said  Bishop  creek, 
as  an  individual  stream  or  as  a  part  or  tribataiy 
of  the  Humboldt  river,  as  against  the  defendant, 
is  wrongful  and  without  right,  and  constitutes 
a  cloud  upon  the  title  of  defendant  herein." 

As  a  further  and  second  affirmative  and 
separate  defense,  defendant  alleged: 

"That  all  the  water  flowing  in  said  Bishop 
creek  has  for  many  years  past  been  appropriated 
and  nsed  for  beneficial  purposes  by  defendant 
and  by  the  grantors  and  predecessors  in  intei^ 
est  of  defendant,  as  hereinbefore  set  forth  and 
alleged,  in  the  irrigation  or  the  lands  herein- 
above described  and  for  watering  stock  and  for 
domestic  purposes,  that  all  of  said  waters  are 
necessary,  and  that  there  is  no  other  source  of 
supply  from  which  water  may  be  obtained  by  de- 
fendant for  said  purposes." 

These  allegations,  together  with  other  af- 
firmative allegations,  such  as  that  pertain- 
ing to  the  open,  notorious  construction  of 
reservoirs,  diverting  dams,  canals,  ditches, 
and  works  for  storing,  Impounding  and  di- 
verting, conveying  and  distributing  the  wa- 
ters of  Bishc^  creek,  the  acquiring  of  lands 
under  the  Carey  Act,  the  incurring  of  obliga- 
tions, the  laying  out  and  construction  <m  the 
lands  of  defendant  of  the  town  of  MetrojmUs, 
the  construction  in  said  town  and  on  said 
lands  of  expensive  buildings,  waterworks, 
and  lighting  plant,  the  purchase  and  acqulsl- 
tton  of  other  lands  under  the  Izrlgatlan 
system  of  defendant  and  the  settiement  there- 
of by  a  number  of  persons,  the  ImproTemeot 
of  such  lands,  the  caltlTatioa  and  Irrlgatloa 


«s>For  other  caMS  see  same  tople  and  KBT-NT7UBaR  ta  all  K«r-MlimB«r«d  Dlttsti  and  InMus^ 
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of  tbe  Btam  by  tlie  waten  of  Bkdiop  cre^ 
wlieii  the  Bftme  bad  beea  stored  by  the  reser- 
Tolrs  comtracted,  tLVpe&r  In  respondent's  an- 
swer filed  by  way  of  affirmative  defense. 
Together  with  these  afflrmatlTe  allegations, 
respondent's  affimaatlve  aikswer  sets  forth 
the  following: 

"That  on  the  18tb  day  of  AprU,  1012,  in  the 
above-entitled  court.  Union  Canal  Ditch  Com- 
pany, a  corporation,  and  a  number  of  other  cor- 
porations and  individuals,  aa  plaintiffs,  institut- 
ed their  certain  action  against  said  Pacific  Rec- 
lamation Company  and  others,  said  action  in 
said  conrt  being  numbered  1899.  That  the  scope 
and  purpose  of  said  action  above  mentioned,  was 
the  same  in  character  as  the  present  action,  in 
that  the  plaintiffs  in  said  action  mentioned 
sought  to  enjoin  and  restrain  said  Pacific  Recla- 
mation Company  from  storing  and  impounding 
in  said  reservoir  the  waters  fiowing  in  said 
Bishop  creek,  and  to  restrain  and  enjoin  said 
Pacific  Reclamation  Company  from  diverting  and 
using  the  waters  of  said  Bishop  creek  so  stored 
and  impounded,  and  also  to  enjoin  said  Pacific 
Reclamation  Company  from  diverting  by  means 
of  its  canals  and  other  devices  the  waters  flowing 
in  Burnt  and  Trout  creeks,  which  were  alleged 
to  be,  and  which  are,  tributaries  of  said  Bishop 
creek,  the  point  of  junction  between  said  Burnt 
and  "Tront  creeks  with  said  Bishop  creek  being 
below  the  place  or  location  of  said  reservoir  and 
said  diverUng  dam  constructed  in  the  bed  and 
across  the  channel  of  said  Bishop  creek.  That 
^e  action,  above  mentioned,  wherein  Union  Ca- 
nal Ditch  Company,  a  corporation,  and  others, 
were  plaintiffs,  and  said  Pacific  Redamation 
Company,  a  corporation,  and  others,  were  de- 
fendants, was,  as  alleged  in  said  complaint,  Insti- 
tated  for  and  on  behalf  of  plaintiffs'  therein 
named  and  also  for  and  on  behalf  of  all  other 
corporations,  persons,  and  associations  similarly 
situated  to  plaintiffs  therein  named  and  having 
a  common  and  general  interest  in  the  subject- 
matter  of  tbe  action  with  the  plaintiffs.  That 
plaintiff  herein  was,  at  the  time  of  the  institn- 
tion  of  said  action,  above  mentioned,  similarly 
situated  as  the  plaintiffs  therein  named,  and  had 
a  common  and  general  interest  in  the  subject- 
matter  of  the  action  with  the  plaintiffs  therein 
named.  That  the  plaintiff  herein  wa?  named  in 
the  answer  filed  in  said  action  as  one  of  the  par- 
ties who  should  be  specifically  designated  and 
brought  in  as  a  party  to  said  action ;  that  the 
institation  of  said  action,  above  mentioned,  and 
tbe  hearing  upon  the  order  to  show  cause  why 
injunction  should  not  issue  pendente  lite,  said 
hearing  continuing  from  May  20  to  June  1, 1912, 
and  the  issuance  of  said  injunction  pendente  lite, 
are  well  known  and  advertised  throughout  the 
state  of  Nevada.  That,  upon  information  and 
belief,  said  action,  so  brought  by  Union  Canal 
Ditch  Company  and  others,  was  brought  for  an<l 
on  behalf  of  plaintiff  herein,  and  that  plaintiff 
herein  knew  of  the  pendency  of  said  action. 
That  said  action  was  pending  in  said  conrt  from 
the  13th  day  of  April,  1912,  to  tbe  19th  day  of 
June,  1915." 

It  was  to  this  afflrmative  answer  that 
plaintiff  demurred,  the  overruling  of  which 
demurrer  occasioned  the  appeal. 

The  principal  contention  of  appellant  here 
is  that  In  tbe  case  of  Union  Canal  Ditch  Co. 
et  al.  T.  Pacific  Reclamation  Co.  et  al.,  the 
appellant  herein  was  not  a  party  plaintiff 
or  defendant,  inasmuch  as  his  name  did  not 
appear  in  connection  with  that  suit  Appel- 
lant contends  in  this  respect  that  not  being  a 
party  to  that  action,  he  cannot  be  bound  by 
tbe  Judgment,  and  no  Judgment  of  the  court 


granting  tbe  Padflc  Redamation  Company 
tbe  water  oi  Btsbep  creek  could  affect  his 
right 

We  are  cited  to  tbe  ease  of  Ablers  v.  Thom- 
as, 24  Ner.  407,  66  Pac.  98,  77  Am.  St  Rep. 
820,  to  tbe  effect  that  tbe  former  action  must 
bare  been  between  tbe  same  parties  before 
tbey  can  be  bound  by  tbe  Judgment  Assum- 
ing that  all  of  appellant's  contention  was 
correct,  we  are  at  a  loss  to  know  how  it  can 
avail  anything  in  his  behalf  under  the  record 
before  us.  Flnt  and  foremost  issues  as  to 
matters  essential  to  tbe  success  of  plaintiff 
were,  by  the  complaint  and  the  spedflc  de- 
nials in  the  answer,  squarely  Joined. 

Section  296  of  our  Civil  Practice  Act  (sec- 
tion 5237,  Rev.  Laws  1912)  provides: 

"An  action  ma^  be  dismissed,  or  a  judgment  of 
nonsuit  entered  in  the  following  cases:  •  •  • 
5.  By  tbe  court,  upon  motion  of  tbe  defendant, 
when  upon  the  trial  the  plaintiff  fails  to  prove 
a  sufficient  case  for  the  court  or  jury.    •    •    •  >» 

In  the  case  of  C^une  v.  Quitzow,  126  CaL 
213,  67  Paa  886,  the  Supreme  Court  of  Cal- 
ifornia held,  under  an  identical  Code  provi- 
sion, that  upon  failure  of  the  plaintiff  to  ap- 
pear at  the  trial  where  defendant  had  filed 
a  cross-complaint,  the  defendant  Is  not  bound 
to  take  a  dismissal  of  the  action,  though  he 
might  do  BO,  but  has  the  right  under  the 
section  to  proceed  with  tbe  case  In  the  ab- 
sence of  tbe  plaintiff  and  have  Judgment 
entered  upon  tbe  merits  finally  dlspoising  of 
tbe  case. 

[i]  As  we  view  the  record  before  us,  the 
trial  court  might  have  sustained  the  demur- 
rer as  to  respondent's  affirmative  matter 
relative  to  the  Judgment  in  the  case  of  Union 
Canal  Ditch  Co.  v.  Pacific  Reclamation  Co. 
Indeed,  if  on  a  motion  to  strike,  this  allega- 
tion bad  been  stricken  from  respondent's 
affirmative  answer,  there  was  at  least  one 
other  issue  raised  in  tbe  affli-matlve  answer, 
to  wit,  the  priority  of  appropriation  of  the 
respondent,  which,  if  undenied  by  replication, 
must  under  tbe  statute  (Stht  1915,  pp.  192, 
193),  be  taken  as  true. 

By  tbe  amendment  to  our  Civil  Practice 
Act  (Stat  1915,  pp.  192,  193),  it  la  provided 
that: 

"Each  material  allegation  of  the  complaint  not 
controverted  by  tlie  answer,  and  each  material 
allegation  of  new  matter  in  the  answer  not  con- 
troverted by  tbe  reply,  and  each  material  allega- 
tion in  the  counterclaim  not  controverted  by  the 
reply,  must  for  the  purposes  of  the  action,  be 
taken  as  true.    •    ♦    • " 

[2]  As  we  have  already  stated,  the  issue 
was  squarely  Joined  by  the  answer  of  re- 
spondent. This  put  the  plaintiff,  appellant 
herein,  upon  his  proof  to  establish  the  allega- 
tions of  his  complaint.  Falling  to  do  this, 
we  are  referred  to  no  rule,  and  are  aware 
of  none,  that  would  preclude  the  court  from 
dismissing  the  action  on  moti(m  of  the  defend- 
ant. The  afflrinative  defense,  as  we  have 
said,  set  up  at  least  one  allegation  which, 
if  undenied,  must,  under  tbe  statute,  be 
taken  as  true,  and  which.  If  uooontrovert- 
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ed  and  taken  as  trne,  established  the  priority 
of  appropriation  in  favor  of  defendant,  le- 
Bpondent  here.  This,  being  the  pivotal  point 
In  the  controveray,  warranted  Judgment  In 
favor  of  respondents. 

[S,  4]  A  demurrer  may  be  made  to  a  whole 
pleading  or  to  the  statement  of  any  of  the 
grounds  embodied  therein.  If,  however,  a 
demnrrer  Is  filed  to  the  whole  pleading,  It 
may  be  overruled  if  any  of  the  statements 
are  held  to  be  good  in  furtherance  of  the 
purpose  of  the  pleading,  whether  it  be  in  es- 
tablishing an  action  in  complaint  or  in  Inter- 
position of  a  defense.  Griffiths  v.  Henderson, 
49  CaL  606;  Holbert  v.  St  louia,  K.  O.  & 
N.  Ry.  Ca,  88  Iowa,  815;  Hale  v.  Omaha 
National  Bank,  49  N.  Y.  626;  Bondurant  v. 
Bladen,  19  Ind.  160;  Carter  v.  Wann,  6 
Idaho,  656,  67  Pac.  814 ;  Knapp  v.  Ross,  181 
lU.  392,  55  N.  EX  127 ;  Jones  v.  Iverscm,  131 
Cal.  101,  63  Pac.  135;  Palmer  v.  Breed,  5 
Ariz.  16,  43  Paa  219;  Jensen  v.  Dorr,  159 
Cal.  742,  116  Pac.  658;  A.  O.  P.  v.  Dixon, 
45  Colo.  96,  100  Paa  427;  Johnson  v.  Ry. 
Co.,  243  Mo.  278,  147  S.  W.  1077;  Baker  r. 
Water  Co.,  40  Mont  683,  107  Pac.  810,  135 
Am.  St  Rep.  642. 

In  this  respect,  the  rule  applies  not  only 
as  to  a  complaint,  but  with  equal  force  to  an 
answer  and  to  the  affirmative  allegations 
therein.  Farmers'  Ins.  Co.  v.  Mens,  63  IlL 
116;  Johnson  Co.  v.  White,  78  Minn.  48,  80 
N.  W.  838. 

[6]  A  demurrer  which  is  directed  to  an  en- 
tire plea  or  an  entire  answer,  wUch  plea  or 
answer  contains  several  separable  parts,  must 
be  overruled  if  any  one  of  the  parts  is  in  it- 
self good.  Elch  V.  Oreeley,  112  Cal.  171,  44 
Pac.  483;  Holbert  v.  St  L.,  K.  C.  4  N.  Ry. 
Co.,  supra;  Van  Housen  v.  Broehl,  59  Neb. 
48,  80  N.  W.  260;  Bergstrom  v.  Advertiser 
Ass'n,  147  App.  Dlv.  774,  131  N.  T.  Supp. 
1025 ;  Harrlll  v.  Weer,  26  OkL  813,  109  Pac 
639;  Williams  v.  Black,  24  S.  D.  601,  124 
N.  W.  728. 

[0]  But  aside  from  our  views  as  here  ex- 
pressed, let  us  consider  the  question  most  re- 
lied upon  by  appellant,  that  the  former  judg- 
ment in  the  case  of  Union  Canal  Ditch  Co. 
V.  Pacific  Reclamation  Co.  was  not  binding 
upon  him,  inasmuch  as  he  was  ilot  a  party 
specifically  named  in  that  action.  What 
shall  be  said  as  to  the  sufficiency  of  the  alle- 
gations in  respondent's  answer  as  to  the 
former  action,  parties,  and  final  Judgment? 
The  vital  point  as  against  appellant's  de- 
murrer Is  not  the  ultimate  fact  itself,  but 
rather  is  it  the  allegation  of  the  existence  of 
a  former  Judgment  in  a  cause  alleged  to 
have  been  duly  instituted  and  tried  In  a 
court  of  competent  Jurisdiction,  Involving 
the  Identical  subject-matter,  and  the  further 
allegation  properly  connecting  the  parties  in 
the  present  action  with  the  force  and  effect 
of  that  former  Judgment  Here  the  allega- 
tions as  to  the  former  Judgment  set  forth  the 
institution  of  the  fbrmer  action  and  the  date 
thereof,   the  name  of  the  principal  party 


plaintiff,  and  that  then  were  ottier  parties 
plaintiff,  corporations  as  well  as  indlvldnali. 
It  recites  that  the  Pacific  Reclamation  Com- 
pany (predecessor  In  Interest  to  defendant 
here)  was  the  party  defendant.  It  asserts 
that  the  scope  and  purpose  of  the  fonner  ac- 
tion were  the  same  in  character  as  those  of 
the  present  action  in  which  appellant  is  plain- 
tiff and  proceeds  to  specify  the  scope  and 
purpose  in  particular.  The  answer  farther 
alleges: 

That  the  action  in  the  former  proceedings  was, 
"as  alleged  in  said  complaint,  instituted  for 
and  on  behalf  of  all  other  corporationfl,  penons, 
and  associations  similarly  sitnatai  to  plaintiSi 
therein  named,  and  having  a  common  and  genetal 
interest  in  the  snbject-matter  of  the  action  wWi 
the  plaintiffs." 

Further  the  answer  avers:  I 

"Tliat  plaintiff  in  tliis  action  was,  at  the  time  ' 
of  the  institution  of  the  former  action,  a  party 
similarly  situated  as  the  other  plahitiffa  thereia 
named,  and  that  be  liad  a  common  and  general 
interest  in  the  subject-matter  of  tlMt  action  with 
the  plaintiffs  therein  named." 

Further  it  alleges : 

"That  the  plaintiff  herein  waa  named  in  die 
answer  filed  in  said  action  as  one  of  tlie  parties 
who  should  be  apecifically  designated  and  brought 
in  as  a  party  to  said  action,"  and  "that  said  ac- 
tion [referring  to  the  former  action]  so  bronght 
by  Union  Canal  Ditch  Company  and  others  waa 
brought  for  and  on  behtdf  of  plaintiff  herein." 

Here  were  allegations  setting  fortb  the 
court,  ttie  Jurisdiction,  the  subject-matter, 
the  scope  and  effect  of  the  action,  the  con- 
nection of  the  plaintiff  with  that  snbject- 
matter,  the  final  Judgment  bearing  upon  and 
having  to  do  with  the  subject-matter,  the 
common  and  general  Interest  of  the  appel- 
lant herein  In  that  subject-matter,  and  the 
connection  of  the  plaintiff  here  wltb  the 
force  and  effect  of  the  former  judgment  The 
averments  here  made  were  sufficient,  in  our 
Judgment,  to  constitute  a  proper  pleading  of 
former  judgment  affecting  the  parties. 

[7]  The  question  here,  being  one  on  demoi^ 
rer,  is  not  as  to  whether  the  appellant  was 
in  fact  a  imrty  to  the  fonner  action  and 
bound  by  the  judgment  The  fact  in  that 
respect  was  for  the  court  to  determine  If  the 
same  was  denied.  To  express  the  matter 
concretely,  we  may  put  it  thus:  If  the  ap- 
pellant here  was  in  fact  a  party  to  the  for- 
mer action,  and  if  the  matter  adjudicated  In 
that  action  was  the  same  as  thac  Bought  to 
be  adjudicated  here,  then  the  appellant 
would  be  bound  by  the  Judgment  in  the  for- 
mer action.  If  the  former  action  was 
brought  "for  and  on  behalf  of  plaintiff,  ap- 
pellant here,"  and  with  reference  to  the 
identical  subject-matter  as  that  involved  In 
the  present  action,  and  the  defendants  here 
were  In  fact  successors  to  beneficiaries  of 
that  Judgment,  tnen  such  Judgment  woald 
constitute  a  defense  here.  The  proper  aver- 
ment of  these  elements,  as  we  thlak  they 
were  properly  averred  In  thla  Instance, 
would  stand  Against  demurrer,  and  would 
require  denlaL 
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[I]  The  plea  tif  a  fbrmer  Judgment  affect- 
ing the  same  parties  and  .the  same  subject- 
matter  as  InrolTed  In  this  case  being  suffi- 
ciently alleged,  the  questi<xi  as  to  the  fact 
asserted  by  the  arerment  was  one  which, 
like  all  other  matters  of  fact,  was  for  the 
trial  court  U  the  same  was  denied;  if  not 
denied,  it  was  deemed  admitted.  The  mat- 
ters alleged  were  susceptible  of  proof,  and 
if  proven,  as  alleged,  would  have  constituted 
a  defense  that  might  have  been  available  to 
defendant,  respondent  here.  Behrenameyer 
V.  Kreltz,  136  111.  691,  26  N.  B.  704.  To  the 
same  effect  is  the  case  of  McSweeney  v.  Car- 
ney,- 72  iBd.  430;  Walker  ▼.  Oguen,  192  IlL 
314,  61  N.  B.  403.  No  Issue  having  been 
taken  to  the  averment  of  former  Judgment, 
the  same  must  be  taken  as  true.  Walker  v. 
Ogden,  supra;  Iievy  v.  Byland,  32  Nev.  460, 
109  Pac.  906. 

The  order  and  Judgment  appealed  from 
must  be  affirmed.    It  is  so  ordered- 

NORCROSS,  0.  3^  concurs. 

COLEli£AN,  J.  I  concur  in  the  order,  for 
the  reason  that  I  think  the  matter  pleaded 
in  the  second  affirmative  defense  states  a 
cause  of  action  under  8ectl(»  8001,  Revised 
Laws  of  Nevada  1912,  wherein  it  is  provid- 
ed that: 

"When  the  question  is  one  of  a  common  or 
general  interest,  of  many  persons,  or  when  the 
parties  are  numerona,  and  it  is  impracticable  to 
bring  tbem  all  before  the  court,  one  or  more  nay 
sue  or  defend  for  the  benefit  of  all." 

In  view  of  this  statute,  I  think  the  allega- 
tion in  the  defense  mentioned,  wherein  it  is 
alleged  that  appellant  knew  of  the  pendency 
of  the  action  pleaded  in  that  defense,  and 
that  it  was  brought  for  and  on  behalf  of  the 
plaintiff,  states  a  good  defense.  If  that  ac- 
tion waa  brought  for  and  on  his  behalf,  it 
seems  clear  that  he  should  be  bound  by  the 
Judgment  Had  the  plaintiff  filed  a  reply  al- 
leging that  the  plaintiffs  In  that  action  con- 
trolled the  prosecution  of  that  suit,  and  that 
it  was  so  managed  as  to  Jeopardize  the  in- 
terest of  the  plaintiffs,  or  alleging  a  con- 
spiracy between  plaintiffs  and  defendants  in 
that  action  to  so  control  the  proceedings  as 
to  prejudice  the  plaintiff  in  this  action,  or 
other  fraudulent  conduct,  a  different  rule 
would  no  doubt  apply,  notwithstanding  the 
fact  that  a  question  of  common  interest  was 
involved,  or  that  the  parties  were  so  nu- 
merous that  they  could  not  all  be  brought 
before  the  court. 

In  view  of  the  ftict  that  the  Judgment 
must  be  affirmed  for  the  reason  that  the  sec- 
ond affirmative  defense  is  good,  I  do  not 
deem  It  necessary  for  the  court  to  pass  up- 
on the  question  as  to  whether  the  Judgment 
should  be  affirmed  for  the  reason  that  no 
reply  was  filed  denying  the  matter  pleaded 
In  the  first  affirmative  defense.  I  am  In- 
clined to  the  view  that  no  reply  was  neces- 


sary to  that  defense,  on  the  theory  that  It 
was  not  new  matter.  "  'New  Matter*  Is  mat- 
ter in  confession  and  avoidance."  Ferguson 
V.  Rutherford,  7  Nev.  390.  It  seems  that  It 
would  have  been  necessary  for  defendant  to 
have  confessed  the  apprc^riatlon  of  water 
by  plaintiff  and  sought  to  have  avoided  the 
effect  of  such  appropriation.  This  was  not 
done.  On  the  other  hand,  if  the  allegations 
of  this  defense  were  true,  plaintiff  never  ap- 
propriated the  water  at  alL  Uence  there 
could  have  been  no  confession  and  avoid- 
ance. I  am  dlsiposed  to  take  the  view  that 
this  defense  comes  within  the  rule  that  the 
mere  statement  of  facts  in  an  answer  by 
way  of  defense,  which  is  inconsistent  with 
the  facts  alleged  in  the  complaint,  is,  in  ef- 
fect, nothing  more  than  a  denial  of  the  alle- 
gations of  the  complaint.  Bliss,  Code  PL  (2d 
Ed.)  333;  Goddard  v.  Fulton,  21  Cal.  430; 
Alden  y.  Carpenter,  7  Colo.  93,  1  Paa  904; 
Sylvia  V.  Sylvis,  U  Colo.  319,  17  Pac.  912; 
McDonald  v.  People,  29  Colo.  603,  69  Pac. 
703;  Cuenin  v.  Halbouer,  82  Colo.  61,  74 
Pac.  885. 


BEATJREGAARD  v.  GUNNI80N  CITY  et  aL 
(No.  2807.) 

(Supreme  Court  of  Utah.     Oct  16,  1916.) 

1.  WrTNEssKs  «=>304{4)  —  Statttobt  Iion;- 
KiTT— Scope. 

Under  Comp.  Laws  1907,  I  912,  providing 
that  any  person  offending  against  the  election 
laws  may  be  compelled  to  testify  in  any  trial, 
etc,  in  the  same  manner  as  any  other  person, 
with  immunity  from  indictment  prosecution,  or 
punishment  for  the  offense  as  to  which  testi- 
mony was  given,  such  immunity  is  complete,  and 
is  not  limited  to  cases  where  one  is  called  as  wit- 
ness in  prosecution  of  a  third  person  for  violat- 
ing election  laws,  and  the  one  called  may  have 
been  hiraaelf  concerned  in  the  offense  charged 
against  accused,  and  the  privilege  against  self- 
incrimination  cannot  be  invoked  by  such  an  of- 
fender in  an  electicMi  contest 

[Ed.   Note.— EV>r  other  cases,  see  Witnesses, 
Cent  Dig.  I  1061;  Dec.  Dig.  <»s>804(4).] 

2.  EzJccTioNS  *=»73— QuAutncATioN  or  Yqt- 
xRs— Ceuinok  or  Residence. 

Under  Laws  1911,  c.  106,  i  68,  qualifying 
any  person  to  vote  at  a  city  or  towa  election 
who  was  qualified  to  vote  at  the  last  city  or 
town  election  in  the  voting  district  in  wlii<m  he 
offers  to  vote,  section  60  of  said  chapter,  pro- 
viding_  that  the  state  laws  relating  to  elections 
in  cities,  towns,  and  general  elections  shall  ap- 
ply in  all  matters  not  specifled,  where  applicable, 
and  the  election  laws,  Comp.  Laws  1907,  {{  812- 
846,  making  it  a  necessary  qualification  of  a 
voter  that  he  reside  in  and  also  be  registered  in 
or  transferred  to  the  election  district  in  which 
he  votes,  and  making  it  a  ground  for  challenge 
"that  he  does  not  live  in  the  election  district," 
if  a  person  was  a  qualified  voter  in  a  particular 
election  district  by  having  complied  with  regis- 
tration laws  of  the  state,  he  ma;  rely  upon  that 
registration  in  voting  therein  at  any  election 
held  under  said  chapter  106,  if  be  still  resides 
therein,  but  if  he  has  ceased  to  be  a  resident 
thereof,  be  is  no  longer  eligible  to  vote  there, 
i  but  may  have  his  registration  transferred  to  the 
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dlstarict  in   which  h«  reridM,  H  prarided  lay 
Gomp.  Laws  1007,  {  812. 

[E^.  Note.— For  other  casen,  aee  Electioqa, 
Cent  Dig.  !§  69,  70;   Dee.  Dig.  «=5>73.] 

5.  Elections  ^=>2&1  —  PEMtntpnoN  —  Bebi- 
DENcx  or  Mabbud  Man. 

The  residence  of  a  married  man  is  t>remni«d 
to  be  in  the  voting  district  where  hia  wife  Uvea. 
[£d.    Note.— For   other   cases,   see   Elections, 
Cent  Dig.  {  286;   Dec.  Dig.  «=5>291.] 

4.  Electionb  <S=>291  —  PBESUuPnon  —  Besi- 

DKNCE  of  Votes. 
The  presumption  is  that  one  yoting  at  a 
preTious  election  in  n  certain  voting  precinct 
In  the  absence  of  proof  of  change  of  residence, 
is  still  a  resident  of  that  voting  precinct 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  286;  Dec.  Dig.  <8=>291.] 

6.  Intoxicating  Liquors  «=337— Locai  Op- 
tion —  CoNTxsTS  —  PBCsimrnoN  —  Vor- 

IKQ   WITH  PaETT. 

In  an  election  contest  on  the  sole  issue  of 
allowing  sale  of  intoxicating  liquors,  the  pre- 
sumption wjw  that  a  voter  who  had  previously 
afBUated  and  acted  with  the  "dryt"  voted  audi 
ticket  at  the  election. 

[Ed.  Not&— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  42;   Dec.  Dig.  <S=»37.] 
Q.  Elections    «=>293(3)— Contest— Evidence 

— Admissibilitt— Declabations. 
A  voter's  declarations  and  conduct  about  the 
time  of  and  recently  before  casting  his  ballot 
may  not  be  proved,  in  an  election  contest  In 
which  he  is  not  Interested  as  a  party,  as  tend- 
ing to  establish  how  he  voted,  unless  such  deda- 
rations  are  part  of  the  res  gestae  as  determined 
from  all  i^e  evidence  as  in  other  cases  of  res 
gesta. 

[Ed.  Note.— For  other  caaes,  see  ElectionB, 
Cent  Dig.  §i  291,  292;  DecTDlg.  «=»293(3).] 

7.  INTOXICATIIIO    LiQUOBS    ♦bjSZ— CONTEST— 

Pabtib»— Dbvendant. 
In  a  city  election  contest  on  the  issue  of  al- 
lowing sale  of  intoxicating  liquors,  where  the 
city  authorities  refused  to  defend  the  election, 
an  elect(»  and  resident  of  the  city  was  allowed 
to  do  so  on  his  own  behalf,  in  view  of  the  statute 
providing  that  an  elector  may  file  a  contest  and 
that  "any  propositidn  submitted  to  Ot»  vote  of 
the  people  may  be  contested." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  42;   Dec.  Dig.  <S=»37.] 

Appeal  from  District  Court,  Sanpete  Coun- 
ty ;  Jos.  H.  Erickson,  Presiding  Judge. 

Election  contest  by  Marenua  Beauregaard 
against  Gunnison  City,  in  which  E.  I*  Swal- 
berg  filed  answer  on  his  own  behalf.  From 
judgment  affirming  the  election,  plalntUT  ap- 
peals.   Beversed  and  remanded. 

Lewis  Larson,  of  Mantl,  and  B.  A.  Mc- 
Broom,  of  Salt  Lake  City,  for  appellant  J. 
W.  Cherry,  of  Mt  Pleasant,  and  DUworth 
Woolley,  of  Manti,  for  respondents. 

FBICK,  J.  This  Is  an  election  contest 
which  was  instituted  by  plaintiff  as  an  elec- 
tor of  Gunnison  City  pursuant  to  Comp. 
Laws  1907,  §  914.  The  election  was  held 
pursuant  to  Laws  Utah  1911,  c.  106,  IS  57  to 
63,  inclusive,  wherein  it  Is  provided  that 
elections  may  be  called  and  held  In  the  cities, 
towns,  and  county  voting  units  of  this  state 
for  the  purpose  of  determining  whether  in- 
toxicating liquors  shall  or  shall  not  be  sold 


tberein.  Sndi  electloop  jmj  be  called  and 
heild  not  eftener  tbiin  oBoe  la  every  two 
years.  An  election  was  called  and  «laly  held 
in  Gunnlaon  City,  a  city  of  ttip  third  dass  in 
Sanpete  county,  this  state,  on  the  29tb  day  of 
June,  191S,  to  determine  the  qnesUon  of 
whether  intoxicating  liquors  shonld  or  should 
not  be  sold  In  said  city  for  the  ensuing  two 
years.  After  the  election  the  votes  were 
duly  canvassed  as  provided  by  law.  Sndi 
canvass  disclosed  that  the  num]>er  of  votes 
for  and  against  sale  were  tied;  that  Is,  there 
was  an  equal  number  of  votes  cast  both  for 
sale  and  against  sale.  Plaintiff,  wltfaln  the 
time  required  by  section  914,  supra,  Institut- 
ed this  contest,  making  the  city,  the  mayor, 
and  the  city  coundlmen,  as  the  board  of  can- 
vassers of  tbe  city,  and  the  dty  recorda 
parties  to  tbe  action.  As  a  ground  of  con- 
test the  plaintlfl  alleged  that  illegal  votes 
were  cast  at  said  electlcm,  and  If  such  votes 
were  excluded  from  the  count  as  tbey  should 
have  been,  the  result  of  the  election  -would 
be  in  favor  of  sale.  Neither  tbe  ctty  nor  any 
of  Its  officers  appeared  In  the  action,  except 
B.  L.  Swalberg,  who,  however,  did  not  appear 
for  the  city  nor  the  other  defendants,  but 
did  so  on  his  own  behalf.  By  leave  ot  court 
first  had  and  obtained  he  Sled  an  answ&r  and 
defended  against  the  contest  A  trial  to  the 
district  court  of  Sanpete  county  resulted  in 
findings  and  lodgment  affirming  the  election 
held  as  aforesaid,  and  the  plalntUT  appeals. 
The  principal  assignments  of  error  relate 
to  the  rulings  of  the  district  court  in  the 
exclusion  of  certain  evidence  proffered  by  the 
plaintiff.  The  plaintlfl  attempted  to  prove 
that  certain  persons  had  voted  Illegally  be- 
cause they  were  not  qualified  electors  of  the 
voting  district  in  which  they  had  cast  their 
ballots.  He  called  such  persons  as  witnesses, 
and  offered  to  prove  by  them  that  they  did 
not  reside  within  the  voting  district  in  which 
tbey  had  cast  their  ballots  at  the  election  in 
question.  The  witnesses  all  refused  to  an- 
swer the  questions  propounded  to  them  re- 
specting their  residence,  upon  the  alleged 
ground  that  in  answeilng  them  tbey  might 
Incriminate  themselves,  in  that  by  doing  so 
they  might  disclose  the  fact  that  they  had 
voted  Illegally,  and  thus  would  be  snbject 
to  prosecution  and  punishment  under  our 
election  statutes.  Plaintiffs'  counsel  insisted 
that  the  claim  made  by  such  witnesses  was 
-n-ithout  merit,  since,  under  our  statute,  even 
though  the  witnesses  bad  voted  Illegally, 
they,  nevertheless,  would  be  Immune  from 
prosecution  and  punishment,  and  therefore 
could  not  legally  claim  the  privilege  and  re- 
fuse to  answer  the  questions.  The  district 
court,  however,  sustained  the  witnesses' 
claims,  and  ruled  that  they  need  not  answer 
tbe  questions  propounded  to  them.  Counsel 
excepted  to  the  rulings,  and  they  now  insist 
that  the  court  erred  in  that  regard.  In  this 
state  it  is  an  offense  punishable  by  flue  or  by 


4s>For  other  cnsas  lee  wme  topic  and  KEY-NUUBBR  in  all  Key -Numbered  Oigeau  and  Indexae 


Digitized  by  CjOOQ IC 


ntab) 


BEAUBEQAABD  t.  0X727108017  CTTT 


817 


imprlaonsient  In  the  state  prlaon,  or  botb, 
for  any  peraon  to  vote  who  is  not  legally  en- 
tiUed  to  do  sow  Oomik  Laws  190T,  ff  8M, 
896.  In  aectlOD  812  it,  among  otlier  tblngB. 
la  provided: 

"Any  peraon  to  offandiiig  against  any  prori- 
aion  of  t^  title  is  a  competent  witness  against 
any  other  peraon  ao  offending,  and  may  be  com- 
pelled to  attend  and  testify  npon  any  trial,  hear- 
mg,  proceeding,  or  investigation  in  tbe  same  man- 
ner as  any  other  person.  But  the  testimony  so 
given  shall  not  be  used  in  any  prosecution  or 
proceeding,  civil  or  criminal,  against  the  person 
so  testifying  except  for  perjury  in  giving  such 
testimony.  A  person  so  testifying  shall  not 
thereafter  be  liable  to  indictment,  prosecution, 
or  punishment  for  the  offense  with  reference  to 
which  his  testimony  was  given,  and  may  plead 
or  prove  the  giving  of  testimony  accordingly,  in 
bar  of  such  indi^nent  or  prosecntion." 

[1]  Counsel  for  the  defendants,  however, 
contend  that  the  immunity  applies  only  In 
cases  where  a  certain  person  stands  charged 
with  having  violated  the  election  laws  and 
another  person  Is  called  as  a  witness  who 
hiin&elf  may  have  been  concerned  in  the  of- 
fense charged  against  the  accused.  "Wte  think 
the  contention  is  without  merit.  We  are  of 
the  opinion  that  the  statute  affords  complete 
immunity  from  all  prosecutions  and  punish- 
ment for  every  offense  denounced  by  our 
election  laws,  where  the  witness  is  not  on 
trial,  and  that  It  was  so  Intended  by  the 
Legislature  in  adopting  the  immunity  clause. 
The  immunity  clause  which  we  have  quoted 
above  was  first  enacted  In  1896.  Laws  1696, 
pw  167.  It  was  there,  however,  limited  to 
the  offenses  denounced  in  three  particular 
sections.  In  1898,  the  immunity  was  enlarg- 
ed so  as  to  cover  all  the  offenses  denounced 
by  our  election  and  registration  laws.  That 
is,  the  immunity  was  enlarged  so  as  to  cover 
all  persons  "offending  against  any  provision 
of  this  UUe,"  which  is  title  18  of  the  Revised 
Statutes  of  Utah  of  1888.  That  UUe  is 
composed  of  nine  chapters,  and  includes  all 
tbe  sections  numbered  from  780  to  928,  in- 
clusive, of  said  Revised  Statutes,  and  covers 
all  laws  relating  to  elections  and  registration. 
Tlie  immunity  has  therefore  been  in  effect  In 
its  present  form  only  since  January  1,  1888, 
when  tbe  Revised  Statutes  aforesaid  went 
Into  effect  Tbe  immunity  clause  of  section 
012,  supra,  is  a  transcript  of  tbe  Purity  of 
Election  Law  of  California  of  1893,  except 
that  in  California  tbe  provisions  of  the  sec- 
tion, like  our  law  of  1886,  was  limited  to 
certain  sections.  See  Bz  parte  Cohen,  101 
Cal.  624,  88  Pac.  364,  26  L.  B.  A.  423,  43  Am. 
St  Rep.  127.  In  that  case  it  was  directly 
held  that,  by  reason  of  the  immnnity,  aue»- 
tions  similar  to  those  propoanded  to  tbe 
witnesses  in  this  case  were  not  subject  to 
tbe  constitutional  privilege.  It  is  not  pos- 
sible to  distinguish  that  case  from  tbe  case 
at  bar.  It  was  there  beld  that  tlie  statute 
afforded  a  complete  immunity  from  prosecu- 
tion and  punishment  in  all  cases  where  the 
witness  is  not  himself  on  trial,  but  is  called 
In  a  proceeding  prosecuted  against  another 
160P.-62 


or  others.  It  is  obvlouf  tbat  tbe  nature  or 
character  of  the  proceeding,  or  who  the  par- 
ties are,  so  long  as  it  is  an  election  contest 
in  some  form,  is  not  material,  and  tbe  wit- 
ness must  testify  in  such  a  proceeding  al- 
though his  testimony  might  incriminate  him 
if  he  were  on  trial  himself.  As  a  matter  of 
course  if  he  stood  charged  personally,  and 
were  on  trial,  then  tbe  privilege  would  apply 
with  full  force.  Tbe  statute^  however,  af- 
fords the  witness  a  full  and  complete  im- 
munity for  all  of  his  acts  or  conduct  In  vio- 
lation of  the  election  laws.  When  such  is 
the  case  there  is  no  longer  any  reason  why 
the  privilege  should  prevail,  and  hence  it 
cannot  be  invoked  by  tbe  witness.  This 
seems  to  be  the  holding  of  all  the  courts. 
The  question,  on  several  occasions,  came 
before  the  Supreme  Court  of  the  United 
States.  In  the  case  of  Brown  v.  Walker,  161 
U.  S.  595,  16  Sup.  CL  646,  40  L.  Ed.  819, 
Mr.  Justice  Brown,  after  discussing  the 
privilege  clause  of  tbe  federal  Constitution, 
and  in  applying  tbe  immunity  granted  by 
certain  laws  to  certain  witnesses,  says: 

"The  clause  of  the  Constitution  in  question  is 
obviously  susceptible  of  two  interpretations.  If 
it  be  construed  literally,  as  authorizing  the  wit- 
ness to  refuse  to  disclose  any  fact  which  might 
tend  to  incriminate,  disgrace,  or  expose  him  to 
unfavorable  comments,  then  as  he  must  neces- 
sarily to  a  large  extent  determine  upon  his 
own  conscience  and  responsibility  whether  his 
answer  to  the  proposed  question  will  have  that 
tendency  (citing  cases),  the  practical  result 
would  be  that  no  one  could  be  compelled  to  tes- 
tify to  a  material  fact  in  a  criminal  case  unless 
he  chose  to  do  so,  or  unless  it  was  entirely  clear 
that  the  privilege  was  not  set  up  in  good  fuith. 
If,  upon  the  other  hand,  the  object  of  the  pro- 
vision be  to  secure  the  witness  against  a  crimi- 
nal prosecution,  which  might  be  aided  directly 
or  indirectly  by  his  disclosure,  then,  if  no  such 
prosecntion  be  possibler-in  other  words,  If  his 
testimony  operate  as  a  complete  pardon  for  the 
offense  to  which  it  relates — a  statute  absolutely 
securing  to  him  such  immunity  from  prosecution 
would  satisfy  the  demands  of  the  clause  in  ques- 
tion." 

In  40  Cyc.  2548,  it  is  said: 

"There  is  no  constitutional  objection  to  a  stat- 
ute which  deprives  a  witness  of  -the  right  to  re- 
fuse to  give  testimony  showing  that  he  has  com- 
mitted a  crime,  where  the  statute  also  grants  to 
him,  as  a  consequence  of  such  testimony,  com- 
plete immnnity  from  prosecution  or  pnni^ment 
for  the  crime  so  disclosed,  and  under  such  a  stat- 
ute the  witness  may  be  compelled  to  testify." 

The  Immunity  granted  by  section  912,  su- 
pra, could  not  weU  be  made  more  sweeping 
than  it  is  in  protecting  a  witness  from  pros- 
ecuU(Mi  and  punishment  Moreover,  as  we 
have  seen,  It  was  first  adopted  In  Its  present 
form  in  1898.  It  seems  it  was  first  enacted 
in  CaUfomia  in  1893.  The  case  of  Ex  parte 
Ooben,  supra,  was  decided  in  November, 
1884.  There  are  strong  grounds  for  holding, 
therefore,  that  in  adopting  the  statute  the 
Legislature  also  adopted  the  construction 
placed  upon  it  by  tbe  Supreme  Court  of 
California,  The  same  result  would  follow 
were  it  to  be  held  that  it  was  adopted  first 
in  1S96,  as  before  stated.  We  are  of  the 
opinion,  therefore,  that  tbe  court  commit- 
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ted  manifest  error  in  ruling  that  the  wit- 
nesses could  claim  the  privilege,  and  in  not 
requiring  them  to  answer  the  questions  pro- 
pounded to  them  respecting  their  residence, 
etc.  We  remark  that  we  have  treated  the 
questions  propounded  to  the  witnesses  con- 
cerning their  place  of  residence  as  though 
the  answers  thereto  might,  In  and  of  them- 
selves, incriminate  them.  Whether  such 
would  or  would  not  be  the  case  under  the 
circumstances  Is  not  now  material,  and  is 
not  decided. 

[2]  Counsel  for  the  defendants,  however, 
insist  that  the  witnesses  In  question  were 
qualified  electors  at  the  election  in  question, 
although  at  the  time  of  the  election  they 
may  not  have  resided  within  the  election  dis- 
tricts in  which  they  cast  their  ballots.  This 
contention  is  based  upon  section  63,  c.  106, 
Laws  1911,  supra,  which,  so  far  as  material 
here,  provides: 

"Any  person  shall  be  Qualified  to  vote  at  any 
election  held  in  any  dty  or  town  hereunder  who 
was  qualified  to  vote  at  the  last  city  or  town 
election  in  the  voting  district  in  which  he  offers 
to  vote;  •  •  •  such  qualification  shall  be 
shown  by  the  official  register  used  at  such  last 
dty,  town  or  general  election." 

In  section  60  of  the  same  chapter  It  is  al- 
so provided  that  "the  provisions  of  the  elec- 
tion laws  of  the  state,  relating  to  elections 
in  cities,  towns  and  general  elections  *  ♦  * 
shall  apply"  in  "aU  matters  and  proceedings 
not  herein  spedfled,"  so  far  as  the  same  are 
applicable. 

Counsel  contend  that  under  the  provisions 
of  section  63,  supra,  although  the  voter  may 
have  lost  his  residence  In  a  voting  district  at 
the  time  of  holding  an  election  under  chap- 
ter 106,  yet,  if  he  was  a  qualified  voter  in 
such  district  at  the  preceding  city  election, 
he  is  still  a  qualified  voter.  We  cannot  so 
construe  the  section.  Under  oar  election 
laws  a  part  of  the  necessary  qualifications 
of  the  voter  is  that  he  reside  in  the  voting 
district  at  the  time  of  the  election,  and  that 
he  be  registered  therein,  or  that  his  registry 
be  transferred  thereto  some  time  before  the 
day  of  election,  and  It  is  made  a  ground  of 
challenge  "that  be  does  not  live  In  the  elec- 
tion district"  Comp.  Laws  1907,  ff  812-846. 
All  those  provisions  apply  to  all  elections, 
general  or  special,  and  all  must  be  given  ef- 
fect if  possible.  As  we  view  it,  therefore, 
the  proper  construction  of  section  63,  supra, 
is  that  if  a  person  was  a  qualified  voter  in  a 
particular  election  district  by  having  com- 
plied with  the  registration  laws  of  this  state, 
he  may  rely  upon  that  registration  at  any 
election  held  under  chapter  106,  provided  he 
still  resides  within  the  district  in  which  he  of- 
fers to  vote,  but  if  he  has  ceased  to  be  a  resi- 
dent of  such  district,  he  may  have  his  regis- 
try transferred  to  the  district  in  which  he 
resides,  as  provided  in  section  812,  and  may 
vote  upon  such  transfer  as  In  other  cases. 
The  voter,  however,  may  not,  after  he  has 
lost  his  residence  in  a  certain  voting  dis- 
trict,   return   thereto    and   cast   his   ballot 


therein  merely  because  he  was  qnallfled  to 
do  so  at  the  last  preceding  dty  election.  All 
that  the  statute  means  is  that  the  voter 
need  not  re-reglster  for  any  election  held 
under  diapter  106,  and  that  the  preceding 
registry  for  the  city  electlcm  is  safflcdent 
qualification  In  that  regard.  If  a  voter  has 
removed  from  the  district,  however,  be  may 
not  return  thereto  to  vote  at  such  an  elec- 
tion any  more  than  he  could  do  so  at  any 
other  election.  From  the  foregoing  it  neces- 
sarily follows  that  it  there  were  any  votes 
cast  at  the  election  In  question  by  those  who 
did  not  live  within  the  voting  district  as  re- 
quired by  our  statute,  at  the  tune  of  the 
election,  in  which  they  cast  their  ballots, 
such  ballots  were  illegal,  and  should  not 
have  been  counted. 

[3]  It  is  next  contended  that  the  conit 
erred  in  holding  that  the  vote  of  one  Henry 
Knighton  was  legal.  On  the  day  of  the  elec- 
tion, and  for  more  than  60  days  prior  there- 
to, Knighton,  who  Is  a  married  man,  lived 
with  his  wife,  Emily  Knighton,  in  votiiis  dis- 
trict No.  1.  He  voted  In  district  No.  2. 
Now,  In  view  that  the  coort  mled  tbat  Mr. 
Knighton  need  not  testify  concerning  his 
place  of  residence,  counsel  rely  upon  the 
presumption  tbat  a  husband's  residence  is 
that  of  his  family.  In  14  C^c.  861,  it  Is 
said: 

"The  domldle  of  a  married  man  la  presnmed 
to  be  at  the  place  where  his  wife  or  family  re- 
sides." 

If  Mrs.  Knl^ton  lived,  that  Is,  waa  domi- 
ciled. In  voting  district  No.  1,  the  presump- 
tion is  that  her  husband  also  lived  there, 
and  the  presumption  would  prevail  until  the 
contrary  was  shown.  14  Cyc.  658;  State  v. 
Savre,  129  Iowa,  122,  105  N.  W.  38T,  3  L. 
R.  A.  (N.  S.)  465,  113  Am.  St.  Bep.  462 ;  Gug- 
genheim V.  City  of  Long  Branch,  80  N.  J. 
Law,  246,  76  Aa  338.  In  State  v.  Savre, 
supra,  the  Supreme  Court  of  Iowa,  In  reffer- 
rlng  to  the  question  of  residence,  says : 

"Tliere  is  no  absolnte  criterion  by  which  to 
determine  one's  place  of  residence.  Each  case 
must  depend  on  its  particular  facts  or  drcnm- 
Btances.  Three  rules,  however,  are  well  estab- 
lished: (1)  That  a  man  must  have  a  residence  or 
domldle  somewhere;  (2)  when  once  established, 
it  remains  until  a  new  one  is  acquir^;  and  <3) 
a  man  can  have  but  one  domldle  at  a  time." 

We  are  of  the  opinion  that  Henry  Knigh- 
ton's residence  presumptively  was  In  voting 
district  No.  1,  where  his  wife  lived,  and 
that  the  presumption  should  prevail  nntil 
the  contrary  Is  shown  by  proper  evidence. 

[4]  What  we  have  said  about  Knighton  al- 
so applies  to  one  Sylvester  Pierce.  With  re- 
gard to  the  latter  it  was  shown  that  in  1914, 
at  the  general  election,  Pierce  lived  In  Fay- 
ette, and  that  in  that  year  he  was  registered 
and  voted  there.  Fayette  ia  some  miles 
north  of  Gunnison  City,  and  constitutes  a 
separate  and  distinct  political  organlration 
and  voting  precinct  Mr.  Pierce,  however, 
voted  at  the  election  in  question  in  Gunni- 
son City  upon  a  registry  he  had  there  in 
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1913.  There  was  no  proof  that  Mr.  Pierce 
had  changed  hla  residence  after  voting  In 
Fayette  in  1814.  We  think  that.  In  view 
that  iSt.  Pierce  had  established  a  voting 
residence  in  Fayette  in  1914,  and  not  having 
been  thereafter  registered  In  Onnnlson  City 
as  a  voter  therein,  the  presumption  should 
prevail  that  he  was  stUl  a  resident  of  Fay- 
ette until  that  presumption  is  overcome  by 
proper  evidence. 

But  merely  to  show  that  lir.  Knighton  and 
Mr.  Pierce  voted  Illegally  would  not  neces- 
sarily change  the  result  of  the  election. 
Counsel  for  plaintiff,  therefore,  called  Mr. 
Pierce  as  a  witness  on  behalf  of  the  plain- 
tiff, and  attempted  to  show  by  him  that  he 
had  acted  and  affiliated  with  what,  in  the 
record,  la  called  the  "drys";  that  la,  those 
who  voted  against  the  sale  of  intoxicating 
Uquors  in  Gunnison  City.  The  witness,  how- 
ever, claimed  his  privilege,  and,  while  the 
court  required  him  to  answer  certain  ques- 
tions, It  thereafter  struck  out  all  the  evi- 
dence as  privileged.  If  Mr.  Pierce  at  the  time 
of  the  election  was  a  legal  voter  in  Gunnison 
City,  he  could  not  be  questioned  with  regard 
to  how  he  voted,  since  that  claim  would  be 
within  his  privilege.  In  other  words,  he 
could  claim  the  privilege  or  he  could  waive 
it  as  he  saw  fit  It  he  was  not  a  legal  voter 
In  Gunnison  City  at  the  time  of  the  elec- 
tion, and  therefore  had  cast  an  Illegal  ballot, 
then  he  could  not  dalm  the  privilege  unless 
he  might  do  so  upon  the  ground  of  self-in- 
crimination. We  have,  however,  already 
held  that  he,  the  same  as  other  voters, 
would  be  Immune  from  prosecution  and  pun- 
ishment, and  therefore  the  court  erred  In 
sustaining  the  claimed  privilege  and  In  strik- 
ing out  his  testimony. 

[S]  We  are  also  of  the  opinion  that  the 
evidence  was  sufficient  to  raise  a  presump- 
tion that  Mr.  Pierce  had  voted  against  the 
sale  of  intoxicating  liquors.  It  was  clearly 
shown  that  he  was  affiliated  and  acted  with 
the  "drys";  and  it  was  shown  that  he  was 
quite  active  In  that  regard.  This  is  not  a 
case  where  it  is  necessary  to  hold  that  be- 
cause a  certain  voter  has  affiliated  with  a 
certain  political  party,  from  that  fact  alone 
it  may  be  inferred  that  he  voted  for  a  par- 
ticular candidate  of  his  party.  There  may 
be  many  good  and  sufficient  personal  rea- 
sons why  a  voter  did  not  vote  for  a  particu- 
lar candidate  who  was  upon  his  party  tick- 
et, although  he  maj^  have  voted  that  ticket. 
In  this  case,  however,  all  there  was  to  vote 
for  waa  the  party  ticket.  That- is,  there  was 
but  one  proposition,  and  that  is  whether  the 
voter  was  tot  or  against  sale.  We  think 
therefore,  there  Is  no  other  reasonable  lur 
ference  under  the  drcumstanoes  than  that 
Mr.  Pierce  did  vote  the  ticket  of  the  party 
with  whlcb  be  affiliated  and  acted  on  the 
day,  and  prior  to  the  day,  of  election.  That 
such  an  inference  ariises  under  the  circum- 
stances of  this  case  is,  we  think,  ^nerally 


held  by  the  courts.  In  Tanks  r.  Vlnaent, 
106  Ky.  828,  61  8.  W.  622,  the  evidence  re- 
specting the  voter's  political  ajffillation  and 
condnct  was  much  weaker  than  in  the  case 
at  bar,  yet  the  Supreme  Court  of  Kentucky 
held  that  the  evidence  was  sufficient  to  Jus- 
tify an  inference  that  the  voter,  not  only  bad 
voted  his  party  ticket,  but  that  he  had  also 
voted  for  the  particular  candidate  whose 
electlim  was  in  question.  In  Bexroth  v. 
Schetn,  206  111.  at  page  97,  68  N.  K.  at  page 
247,  the  Supreme  Court  of  Illinois,  in  pass- 
ing upon  this  question,  said: 

"The  party  afiSliations  of  the  voter  have  been 
nnlformly  held  sufficient  to  raise  the  presump- 
tion that  he  cast  his  ballot  for  the  nominees  of 
the  political  party  of  which  he  was  a  member, 
and  this  proposition,  in  the  absence  of  any  couu- 
terrailing  proof  or  circumstances,  la,  it  seems, 
to  be  accepted  as  determining  for  whom  the 
voter  cast  his  ballot"  (citing  a  number  of  cases). 

It  is,  however,  not  necessary  to  go  to  that 
extent  In  this  case.  It  is  sufficient  to  hold, 
and  that  is  all  we  do  now  hold,  that  the 
evidence  as  it  now  stands  is  sufficient  to  Jus- 
tify a  finding  that  Mr.  Pierce  voted  the 
ticket  of  the  political  organization  he  affili- 
ated and  acted  with  on  the  day  of,  and  pri- 
or to,  the  election  in  question.  That  is  all 
that,  under  the  circumstances  of  this  case, 
it  is  necessary  to  find  in  order  to  determine 
how  Mr.  Pierce  voted  upon  the  question  of 
sale  or  no  sale. 

[6]  Counsel  for  plaintiff,  however,  alsoat- 
tempteid  to  show  for  what  party  some  of 
the  voters  cast  their  ballots  by  seeking  to 
prove  their  declarations  in  that  regard. 
Counsel  for  the  defendants  objected  to  the 
evidence  respecting  the  declarations  upon 
the  ground  that  the  same  was  Incompetent 
and  hearsay.  The  court  excluded  the  evi- 
dence, and  counsel  for  plaintiff  Insist  that 
the  ruling  c<Mistltuted  error.  The  authori- 
ties are  in  hopeless  conflict  upon  the  ques- 
tion. No  doubt  the  present  state  of  the  au- 
thorities is  largely  due  to  the  fact  that  the 
English  courts  have  always  held  such  dec- 
larations competent,  and  many  of  the  legis- 
lative bodies  of  this  coimtry  have  followed 
the  English  rule.  Many  of  the  American 
courts,  however,  have  always  regarded  the 
English  rule  with  disfavor,  and  have  refused 
to  follow  it  Mr.  McCrary,  In  his  excel- 
lent work  on  BlecUons  (4th  Ed.)  {{  483,  484, 
insists  that  the  "better  considered  cases"  are 
all  against  the  English  rule,  and  that  those 
cases  exclude  such  declarations  as  hearsay 
unless  they  constitute  a  part  of  the  res  ges- 
tae. Mr.  McCrary's  statement  is  supported 
by  the  following  cases :  Gllleland  v.  Schay- 
ler,  9  Kan.  569-683;  Sharp  v.  Mclntire,  23 
Colo.  99,  46  Pac.  115;  Dean  v.  State,  56 
Neb.  301,  76  N.  W.  655;  Berry  v.  Hull,  6 
N.  M.  643,  30  Pac.  930;  Black  v.  Pate,  130 
Ala.  514,  30  South.  434;  Lauer  v.  Estes,  120 
Cal.  682,  63  Pac  262;  HUl  v.  Howell,  70 
Wash.  603,  127  Pac.  211.  The  question  is 
learnedly  discussed  in  the  case  from  Ne- 
braska, and  It  la  there  held  that  U  ^e  dec- 
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laiatloiis  are  part  of  the  rea  gestse,  they 
should  be  admitted,  and  that  whether  they 
are  or  are  not  should  be  determined  by  the 
same  rales  as  that  question  is  determined 
in  other  cases  where  declarations  are  sought 
to  be  introduced  as  evidence.  In  Black  ▼. 
Pate,  supra,  the  Supreme  Court  of  Alabama, 
in  speaking  of  the  competency  of  a  certain 
voter's  de<daratio&8,  said: 

"His  declarations  and  conduct  about  the  time 
of  and  recently  before  casting  his  ballot  may  be 
proved  as  tending  to  establish  the  facts." 

That  Is,  the  fact  of  how  he  voted.  As  a 
matter  of  course  whether  certain  declara- 
tions are  or  are  not  a  part  of  the  res  gestae, 
and  admissible  as  evidence,  must  be  deter- 
mined, as  In  other  cases,  by  considering  all 
the  evidence  relating  to  the  voter's  acts  and 
conduct  and  the  time  when  and  the  circum- 
stances under  which  the  declarations  were 
made.  We  feel  constrained  to  hold,  there- 
fore, that  unless  the  declarations  of  the  vot- 
er are  a  part  of  the  res  gestae  they  are  not 
admissible  In  evidence  in  an  election  contest 
in  which  he  Is  not  interested  as  a  party. 
While  plalntUTa  counsel  contend  that  some 
of  the  declarations  In  this  case  were  part  of 
the  res  gestae,  yet  In  view  of  the  Incomplete- 
ness of  the  record,  we  cannot  determine 
that  question.  Couitsel  could  not  agree  at 
the  hearing  just  what  evidence  was  stricken 
from  the  record  by  the  district  court  and 
what  remained,  and  we  are  unable  to  do  so. 
In  view  of  aU  the  circumstances,  therefore, 
we  slkall  not  pass  upon  the  question  of 
whether  any  declarations  that  may  have 
been  made  by  any  of  the  voters  constituted 
a  part  of  the  res  gesbe,  but  we  leave  that 
question  to  be  determined  by  the  district 
court  In  accordance  with  the  principles  here* 
in  announced.  That  must  be  done  when  all 
the  facts  and  drcumstances  are  before  the 
court 

[7]  Finally,  It  Is  contended  that  the  court 
erred  In  permitting  E.  L.  Swalberg  to  file 
an  answer  to  the  contest  upon  his  own  be- 
half, and  not  as  an  officer  of  Gunnison  City. 
Under  our  statute  an  elector  may  file  a  con- 
test and  "any  proposition  submitted  to  the 
vote  of  the  people  may  be  contested."  We 
cannot  see  why  an  elector  may  not  also  de- 
fend in  a  contest  proceeding  where,  as  here, 
the  contest  relates  to  a  question  submitted 
to  the  people  for  determination,  and  where 
such  an  elector  is  a  resident  and  elector  of 
the  city  or  town  where  such  election  was 
held.  In  this  case  the  city  authorities  re- 
fused to  defend,  and  we  cannot  see  why  an 
elector  of  the  city  could  not  do  so  on  his 
own  behalf.  Although  he  may  not  be  made 
a  party,  yet  we  think  that  a  contest  like  the 
one  in  question  la  not  of  that  private  nature 
where  an  elector  may  not  be  given  leave  by 
the  coort  to  file  an  answer  and  defend. 
Counsel  have  not  cited  any  authorities  that 
such  may  not  be  done^  and  we  have  found 


none.  We  are  of  the  opinion  that  the  conrt 
committed  no  error  In  permitting  Swalbei^e 
to  defend  the  proceeding  on  bla  own  bebaU. 

In  conclusion  we  dedre  to  state  that  we 
have  not  been  unmindful  of  the  oontentloit 
of  defendants'  counsel  that  oooxts  aihonld 
not,  except  for  good  reasons,  set  aside  pop- 
ular elections,  and  that  the  voter's  right  to 
refuse  to  dladose  how  he  voted  and  to  make 
other  disclosures  should  be  carefully  guard- 
ed and  fully  protected.  A  voter  whose  acts 
may  be  called  in  question  is,  however,  not 
the  only  person  to  be  considered ;  nor  Is  he 
the  only  one  who  should  be  protected.  It  is 
quite  enough  that  a  voter  who  amy  have 
been  guUty  of  some  infraction  of  oar  elec- 
tion law  is  fully  absolved  from  prosecution 
and  punishment  When  that  is  the  case 
there  is  absolutely  no  reason  why  he  should 
not  be  required  to  disdose  all  matters  con- 
cerning any  acts  or  conduct  either  on  his 
part  or  on  the  part  of  another,  that  may  af- 
fect the  result  of  the  election.  A  result  that 
is  obtained  by  criminal  misconduct  or  fraud 
should  not  be  upheld  by  any  court  of  Jostice. 
Neither  can  it  be  assumed  that  the  people 
either  I4>prove  of  or  desire  a  result  thus  ob- 
tained. In  the  long  run  out  free  institu- 
tions and  popular  governments  will  suffer 
much  less  by  granting  oomplete  inunonity 
to  an  offender  against  our  election  laws,  and 
by  requiring  him  to  make  full  disclosure  ot 
all  he  knows  concerning  any  criminal  mis- 
conduct fraud,  or  collusion  by  which  a  fair 
and  honest  result  of  an  election  Is  attempt- 
ed to  be  frustrated,  where  he  is  not  belnj 
prosecuted  for  such  offense,  than  can  Le 
gained  by  shielding  the  wrongdoer  upon  the 
ground  that  no  one  may  be  required  to  give 
self-Incriminating  evidence.  The  evidence 
no  longer  can  be  said  to  be  incrlmlnatlns. 
since  It  has  lost  all  its  force  and  effect  for 
that  purpose.  As  a  mere  prophylactic  ef- 
fect the  former  course  has  many  advantages 
over  the  latter. 

From  what  has  been  said  it  foUows  that 
the  Judgment  of  the  district  court  of  San- 
pete county  should  be,  and  It  accordingly  is, 
reversed,  and  the  cause  is  remanded  to  that 
court  with  directions  to  grant  a  new  trial 
and  to  proceed  with  the  case  in  accordance 
with  the  views  herein  expressed.  Costs  to 
appellant 

STRAUP,  C  J.,  and  McCABTT,  J.,  con- 
cur. 


HUmNB  V.  UNOOUf  et  aL    (Noi  8684.) 
(Supreme  Court  of  Montana.     Oct  28,  191&.) 
1.  WiLUft  4BS69  ->  GonicAOT  to  Dxvub  —  Rk- 

V0KIH8  WlIX. 
The  promise  of  the  husband,  on  whifdi  a 
woman  designing  to  convey  her  property  to  her 
daughter  ia  induced  to  convey  it  to  Dim,  that  ha 
will  devise  It  aad  Us  ewn  propeitv  to  tlie  daush- 
tar  and  a  son  eontanplatw  a  will  to  remain  ef< 
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feetive,  and  is  not  aatiafiecl  bj  the  m«re  making 
of  one ;  it  being  subaeqaently  revoked. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t  94 ;   Dec.  Dig.  <8=3ee.] 

2.  Tbusts  ^=>96— CoNSTBUcnvi  Teubt— Rev- 
ocATiOK  OF  Will. 

For  one,  to  whom  hia  wife,  designing  to  con- 
vey her  property  to  her  danzhter,  conveyed  it, 
induced  by  nis  promise  that  he  would  devise  it 
and  his  own  property  to  the  daughter  and  a  son, 
to  afterwards  revoke  his  will  is  a  fraud,  from 
which  a  trust  arises. 

[Ed.  Note. — For  other  cases,  see  Xrusta,  Cent 
Dig.  {  148;   Dec.  Dig.  «S396.J 

3.  Tkustb  «=»103(3>— Coksibuotivk  Tbtjst— 
Bkneticiaby. 

Under  Rev.  Codes,  §  5373,  declaring  one 
who  gains  a  thing  by  fraud  to  be  an  involuntary 
trustee  of  it  for  the  benefit  of  the  person  who 
would  otherwise  have  had  it,  the  husband  of 
one  who  designed  to  convey  her  property  to  her 
daughter  having  induced  her  to  convey  it  to  him, 
on  his  promise  that  he  would  devise  it  and  his 
property  to  tlie  daughter  and  a  son,  the  trust 
arising  on  breaking  of  his  promise,  is  in  favor 
of  the  daughter,  so  that  she  is  the  real  party  in 
interest,  privileged  to  bring  aeti6u  to  have  the 
trust  declared  and  enforced. 

[Ed.  Note.— For  other  cases,  see  Xrusta,  Cent 
Dig.  i  154 ;   Dec.  Dig.  «=»103(3).]   . 

4.  DOWEB  i8=»70(l)  —  Tbtjbt  PbofMUT— No- 

TiCB— BuBDjsN  OF  Proof. 

Even  if  a  wife's  right  of  dower  is  an  inter- 
est acquired  by  purchase,  so  that,  under  Rev. 
Codes,  i  4539,  she  cannot  be  prejudiced  by  a 
trust  of  which  she  had  no  notice  at  the  time  of 
her  marriage,  a  trust  being  established  in  prop- 
erty standing  in  the  husband's  name,  she  prima 
facie  has  no  dower,  and  must  show  want  of  no- 
tice. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  $S  294-298;    Dec.  Dig.  (8=>79(1).] 

6.  Appkal  and  Ebbob  «=s»834(2)  —  Pbesthif- 

TioN  IN  Aid  of  Judohent. 

In  aid  of  a  judgment  against  right  of  dow- 
er of  a  wife,  it  may  be  interred  that  she  had 
notice  of  the  trust  on  whidi  her  husband  held 
property,  no  finding  of  want  of  notice,  or  com- 
plaint of  its  absence,  appearing,  and  no  show- 
ing that  it  would  have  been  justified  by  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  |  8777;   Dec.  Dig.  €=»G34(2).] 

6.  Tbtjsts  «S5»108(8)— Cokstbootivk  Tscam— 

Beneficiabt. 

Hie  trust  arising  from  the  broken  promise 
of  a  man,  on  which  he  induced  his  wife,  de- 
signing to  convey  her  property  to  her  daugh- 
ter, to  convey  it  to  him,  that  he  would  devise  it 
and  his  property  to  the  daughter  and  a  son,  ex- 
ists for  the  daughter  alone,  under  Rev.  Codes, 
i  5373,  as  the  person  who  but  for  the  promise 
made  and  broken,  would  bav«  had  the  property, 
though  the  son,  thus  prevented  from  sharing 
therein,  was  not  responsible  for  his  father's 
wrong. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  154;    Dec.  Dig.  «=9l03(8).1 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  J.  B.  Poindexter,  Presiding  Judge. 

Action  by  Leonle  Hufflne  against  Alvln  R. 
Lincoln  and  others.  Judgment  for  plalntitr, 
and  defendants  appeal.  Affirmed. 

E.  K.  Cheadle,  of  Lewlstown,  and  Gunn, 
Rasch  &  Hall,  of  Helena,  for  appellanta  J. 
C.  Hontoon  and  E.  W.  Mettler,  both  of 
Liewlstown,  and  Walsb,  Nolan  &  Scallon,  of 
Helena,  for  respondent. 


SANNESR,  3.  Stripped  of  legal  verbiage, 
the  findings  of  fact  in  this  case  are:  That  on 
September  18,  1903,  Alvln  R.  Lincoln  and 
Mary  E.  Lincoln  were  husband  and  wife,  liv- 
ing together  as  such ;  that  Mary  E.  Lincoln 
was  the  owner  In  her  own  right  of  certain 
real  estate  which  she  then  intended,  and  for 
a  long  time  bad  intended,  to  convey  to  their 
only  daughter,  Leonie  Hufflne ;  that  she  was 
then  dangerously  ill  and,  resolving  to  carry 
out  such  Intention,  advised  her  husband  ac- 
cordingly ;  that  be,  possessing  influence  over 
her  by  reason  of  tiielr  confidential  relations 
as  husband  and  wife,  exerted  that  influence 
to  Induce,  and  did  induce,  her  to  convey  the 
property  to  him ;  that  no  consideration  pass- 
ed for  such  conveyance  except  his  promise 
and  agreement  to  devise  all  said  property 
and  all  his  own  real  estate  to  their  daughter 
and  their  son,  George  R.  Lincoln,  In  equal 
shares,  upon  which  promise  and  agreement 
Mary  B,  Lincoln  completely  relied  and  but 
for  which  she  would  not  have  conveyed  the 
property  to  him ;  that  be  then  and  there,  as 
a  part  performance  of  said  agreement  and  as 
a  further,  inducement,  executed  such  will  and 
delivered  the  same  to  Leonle:  that  there- 
after, and  on  October  0,  1903,  Mary  E.  Lin- 
coln died,  leaving  as  h^rs  at  law  her  hus- 
band, the  defendant  Alvln  R.  Lincoln,  her 
daughter,  the  plaintiff  Leonle  Hufiine,  her 
son,  the  defendant  George  R.  Lincoln,  and 
two  children  of  a  deceased  daughter;  that 
In  1910  Alvln  R.  Lincoln  married  the  defend- 
ant Anna  D.  Lincoln,  and  these  two  are  now 
husband  and  v^fe;  that  in  November,  1910, 
Alvln  R.  Lincoln  repossessed  himself  of  said 
will,  and  thereafter  repudiated  the  same  and 
his  agreement  with  Mary  B.  Lincoln,  declar- 
ing that  Leonle  Hufflne  should  have  nothing 
from  him,  and  has  threatened  to  dispose  of 
the  property  conveyed  to  him  by  Mary  E. 
Lincoln,  in  order  to  deprive  and  defraud 
Leonie  of  the  same,  or  any  portion  thereof ; 
that  he  has  formally  revoked  said  will  and 
made  another,  which  is  now  in  force,  be- 
queathing to  T^eonle  a  nominal  sum,  only  for 
the  purpose  of  preventing  her  from  breaking 
the  same;  that  George  has  made  common 
cause  with  his  father  in  resisting  Leonle's 
complaint,  and  denying  the  agreement  be- 
tween Alvln  R.  Lincoln  and  Hary  E.  Lincoln 
as  alleged  therein.  Upon  these  facts  the 
court  concluded  as  a  matter  of  law  that  Al- 
vln R.  Lincoln  became  and  is  an  involuntary 
trustee  of  the  property  conveyed  to  him  by 
Mary  E.  Lincoln ;  that  neither  Anna  D.  Lin- 
coln nor  George  R.  Lincoln  has  any  title, 
claim,  or  interest  In  the  premises,  that  Leo- 
nie Hufflne  is  entitled  to  a  conveyance  there 
of  from  Alvln  R.  Lincoln,  free  of  all  claims 
through  or  under  him,  and  that  a  decree 
should  be  entered  directing  such  convey- 
ance. This  appeal  challenges  the  correct- 
ness of  the  judgment  entered  in  so  far  as  it 
accords  with  said  findings  and  conclusions. 
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The  first  contention  la  that  the  agreement 
between  Mary  E.  Lincoln  and  Alvln  R.  Lin- 
coln Is  not  enforceable  at  all  because  of  the 
subsequent  marriage  of  the  latter,  and  Is  not 
enforceable  at  the  Instance  of  the  plalntift 
because  "she  Is  not  a  third  party  for  whose 
benefit  the  contract  was  made,  within  the 
provisions  of  the  statute  authorizing  an  ac- 
tion by  a  third  party  to  a  contract."  If,  as 
the  argument  and  cases  cited  seem  to  Indi- 
cate, it  Is  meant  by  this  to  urge  that  the  con- 
tract between  AItIh  R,  Lincoln  and  Mary 
B.  Lincoln  cannot  be  specifically  enforced  by 
this  plaintiff,  the  answer  is  that  she  does  not 
ask,  nor  has  the  court  adjudged,  a  specific 
performance.  If,  however,  the  contention  la 
that  the  transaction  Is  not  cognizable  by  a 
court  of  equity  at  the  suit  of  the  plaintiff, 
then  we  say  the  defendants  themselves  have 
answered  it  by  prajring  this  court  to  reverse 
the  Judgment  as  entered  and  to  direct  a  de- 
cree canceling  the  conveyance  from  Mary  E. 
Lincoln  to  Alvln  R.  Lincoln,  allowing  the 
property  to  pass  in  accordance  with  the  law 
of  descent. 

[1, 2}  The  real  question  at  issxie  Is  this:  Do 
the  facts  found  warrant  the  declaration  of  a 
trust  of  the  property  in  Alvln  R.  Lincoln  for 
the  benefit  of  Leonle  Hufflne,  and  can  such 
trust  be  now  declared  and  enforced  as  against 
Anna  D.  Lincoln,  George  R.  Llncohi,  or  the 
children  of  the  deceased  daughter?  In  mov- 
ing towards  the  answer  It  Is  to  be  noted  that 
arguments  based  upon  the  statutory  restric- 
tion of  a  wife's  power  to  devise  her  property 
to  others  than  her  husband  (Rev.  Codes,  { 
3735)  are  wholly  irrelevant  The  determina- 
tion of  Mary  B.  Lincoln  was  qot  to  devise, 
but  to  convey,  and  her  right  to  convey  cannot 
be  open  to  doubt  Rev.  Codes,  {  3700.  What 
her  reasons  were  for  this  determination  we 
may  not  definitely  know,  but  it  is  a  pure 
gratuity  to  assert  that  such  conveyance  was 
intended  as  a  testamentary  disposition  rather 
than  a  conveyance  inter  vivos  for  the  very 
best  of  considerations.  Suffice  it  to  know 
that  her  settled  design  was  to  convey  to  the 
daughter,  and  had  It  been  carried  out,  title 
to  the  property  would  have  vested  in  the 
daughter  free  of  all  claims  by  or  under  her 
father,  her  brother,  or  any  one  else.  That 
design  was  frustrated^  as  the  court  has 
found,  by  the  Influence  and  Inducements  of 
the  father  to  his  own  advantage  and,  as  it 
ultimately  proved,  to  his  daughter's  disad- 
vantage. These  inducements  were  that  If  the 
mother  would  convey  to  him  instead  of  to  her 
daughter,  he  would  make  a  will,  devising  all 
the  mother's  property  and  all  bis  own  real 
estate  to  the  daughter  and  son  In  equal 
shares.  Be  made  the  will,  and  she  the  con- 
veyance. It  is  argued  that  inasmuch  as  he 
made  the  will,  and  Inasmuch  as  his  later  rev- 
ocation of  it  was  perfectly  legal.  If  not  ac- 
tually commanded  by  his  subsequent  mar- 
riage, no  trust  can  be  said  to  exist,  because 
there  was  ao  fraud.  This  is  too  narrow  a 
view  of  the  transaction.    The  thing  contem- 


plated was  a  win  whidi  should  be  and  re- 
main effective;    only  on  the  understanding 
that  the  daughter  and  son  alike  should  come 
into  all  the  property,  would  the  mother  fore- 
go her  design  to  convey  her  property  to  the 
daughter.    The  transaction  was  between  par- 
ties who  stood  In  the  highest  of  confidential 
relations,  and  It  Is  to  be  Judged  accordingly. 
Rev.  Codes,  §  36d4.    It  called  for  a  contlnaed 
performance  on  the  part  of  the  husband,  viz. 
the  maintenance  of  such  a  will,  and  of  bis 
intention  to  do  this ;  the  mere  making  of  tbe 
will  is  not  condusive.    He  may  hare  actually 
Intended  to  repudiate  his  promise,  or  he  may 
have  mentally  reserved  to  do  as  he  saw  fit, 
once  the  property  was  safely  In  bis  hands; 
If  he  did  either,  there  was  actual  fraud  in  tbe 
Inception.    Rev.   Codesi   |   4978,   subdiv.  4. 
The  trial  court  however,  did  not  expressly 
find  that  he  did  either,  but  rested  Its  conclu- 
sions upon  his  subsequent  repudiation.    Tbe 
case  is  thus  made  analogous  to  those  wherein 
an    Intended    testamentary   disposition   hts 
been  changed  or  thwarted  by  the  promise 
or  engagement  of  one  in  confidential  relatloa- 
sblp  with  the  Intended  donor  and  to  the  ad- 
vantage of  the  promisor.    In  such  cases,  as 
well  as  in  those  where  the  disposition  is  not 
testamentary,  but  Is  the  fruit  of  confidenoe, 
the  overwhelming  weight  of  authority  is  that 
the  promisor  takes  his  advantage  subject  to 
the  performance   of  his  promise,   and  that 
subsequent  repudiation  is  a  fraud  which  cip- 
erates  to  warrant  the  declaration  of  a  trust 
without  regard  to  the  promisor's  Intention 
when  the  promise  was  made,  or  the  presump- 
tion will  be  Indulged,  if  necessary,  that  the 
promise  was  made  without  intention  to  fullUl 
It   and   was  therefore   fraudulent     In   our 
opinion,  the  existence  of  a  trust  in  this  case 
cannot  be  gainsaid.    See  Pollard  v.  McKen- 
ney,  6»  Neb.  742,  96  N.  W.  679,  101  N.  W.  9; 
Larmon  et  al.  v.  Knight  et  al.,  140  111.  2.32. 
29  N.  B.  1116,  33  Am.  St  Rep.  229 ;    Fisks 
Appeal,  81  Conn.  433,  71  Atl.  S59 :    Scbnerln- 
ger  v.   Schnerlnger,  81  Neb.  661,  116  N.  W. 
491;    Brison  v.  Brlson,  75  Cal.  525,  17  Pat 
689,  7  Am.  St  Rep.  189,  90  Cat  329,  27  Pac. 
186 :  Lauricella  v.  Laurlcella,  161  CaL  61.  US 
Pac.  430;    Young  v.   Peachy,  2   Atk.  254; 
Thompson's  Lessee  v.  White,  1  DalL  (Pa.)  424, 

1  L.  Ed.  206,  1  Am.  Dec.  252 ;  Stahl  v.  Stahl 
214  111.  131,  73  N.  E.  819,  68  L.  R.  A.  617, 

105  Am.  St  Rep.  101,  2  Ann.  Cas.  774 ;  Gil- 
patrick  V.  Glldden,  81  Me.  187,  16  AtL  461, 

2  L.  R.  A.  662,  10  Am.  St  Rep.  245 :    note, 

106  Am.  St  Rep.  95  et  seq. ;  note,  8  L.  R.  A. 
(N.  S.)  698  et  seq.  j  note,  31  L.  R.  A.  (X.  S.) 
176  et  seq. ;  note,  39  I<,  R.  A.  (N.  S.)  906  et 
seq. ;  note,  21  Ann.  Cas.  1384  et  seq. 

[3]  There  is  Just  as  little  doubt  of  plain- 
tiff's right  to  have  the  trust  declared  and  en- 
forced. "One  who  gains  a  thing  by  fraud, 
accident  mistake,  undue  influence,  the  vio- 
lation of  a  trust,  (X  other  wrongful  act  Is, 
unless  he  has  some  other  or  better  right 
thereto,  an  Involuntary  trustee  of  the  thin; 
gained,  for  the  benefit  pf  the  person  who 
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wouM  otherwise  have  had  It."  Rev.  Codes,  | 
5373.  The  tbing  prevented  by  the  promise 
made  and  broken  was  a  conveyance  of  the 
mother's  prc^erty  to  the  daughter  alone ;  she, 
but  for  that  promise,  would  have  had  the 
property  which  the  defendant  Alvin  R.  Lin- 
coln now  has.  The  trust,  therefore,  which 
exists  here  is  a  trust  in  her  favor,  and  she  is 
the  real  party  in  interest  upon  whom  is  de- 
volved the  privilege  of  maintaining  appro- 
priate action. 

[4,  C]  The  Judgment  is  assailed  as  depriv- 
ing Anna  D.  Lincoln  of  any  dower  right  in 
the  property.  If  she  has  such  right,  the 
judgment  should  undoubtedly  be  modified  to 
recognize  It;  but  this  is  all  that  could  be 
required,  supposing  such  right  to  exist,  since 
it  is  a  mere  inchoate  Interest  which  may 
never  vest.  Ooterally  speaking,  however,  a 
wife  lias  no  dower  in  trust  property  or  in  es- 
tates lost  by  breach  of  condition.  2  Scribner 
on  Dower,  pp.  392  et  seq. ;  14  Cyc.  911 ;  note, 
22  L.  R.  A.  (N.  S.)  691  et  seg.  To  avoid  this 
rule,  the  defendants  assert  that  the  right  of 
dower  which  comes  to  the  wife  in  virtue  of 
marriage  is  an  interest  acquired  by  purchase, 
and  therefore  cannot,  under  Code,  |  4639,  be 
prejudiced  by  a  trust  of  which  the  wife  had 
no  notice  at  the  time  of  the  marriage.  We 
think  the  premise  may  be  doubted,  and  we 
question  whether  the  secticm  invoked  has  any 
appUcatloD.  Assuming,  however,  that  the 
premise  is  sound,  the  section  applicable  and 
the  conclusion  correct  as  a  proposition  of  log- 
ic, the  defendants  are  in  no  wise  advanced. 
The  trust  being  established,  Anna  D.  Lincoln 
had  prima  fbcie  no  dower;  she  could  have 
it  only  by  showing  a  want  of  notice  (Lewis 
V.  Lindley,  19  Mont  422.  442,  et  seq.,  48  Pac: 
765 ;  Weber  v.  Rothchild,  15  Or.  886, 16  Paa 
650,  3  Am.  St.  R^.  162),  and,  so  far  as  this 
court  is  concerned,  presenting  a  finding  or 
the  improper  refusal  of  a  finding  to  that  ef- 
fect. No  such  finding  appears,  no  complaint 
of  its  absence,  no  showing  that  it  would  have 
been  Justified  by  the  evidence.  In  this  situ- 
ation we  are  authorized  to  infer  in  aid  of 
the  Judgment  that  she  did  have  notice,  par- 
ticularly in  view  of  the  undisputed  fact  that 
the  property  came  to  her  husband  by  convey- 
ance from  his  former  wife,  for  which  convey- 
ance there  was  no  consideraticoi  'save  mari- 
tal confidence. 

[6]  Finally  the  Judgment  cannot  stand,  it 
is  said,  because  the  defendant  George  is  not 
responsible  for  the  situation  now  presented, 
and  neither  be  nor  the  grandchildren  should 
be  cut  off  from  their  sliare  of  Mary  E).  Lin- 
coln's property.  This  ignores  the  fact  that 
Mary  E.  Lincoln  never  did  intend  this  prop- 
erty to  pass  by  the  law  of  succession.  She 
intended  to  convey  it ;  and  she  did  convey  it, 
not,  as  she  desired,  to  the  daughter  who 
alone  would  have  been  entitled  to  it,  but  to 
Alvin  R.  Lincoln  because  of  his  promise  and 
engagement  to  devise  it  and  his  property  to 
that  daughter  and  the  son.    The  son  became 


entitled  to  share  it  only  tf  the  father  k^t 
his  promise.  If  the  father  broke  his  promise, 
the  son  was  free  to  feel  aggrieved  thereby, 
but  if  he  is  entitled  to  recompense,  it  is  not 
at  the  expense  of  the  plaintiff,  who  has  done 
him  no  wrong.  The  wrong,  if  any  done  to 
him,  was  by  the  father,  and  that  wrong  the 
son,  on  the  face  of  this  record,  waives,  denies, 
and  defends.  In  so  doing  he  exhibits  an  ac- 
curate perception  of  his  situation,  for  the 
trust  here  presented  exists  for  the  benefit  of 
the  person  who,  but  for  the  engagement  made 
and  broken,  would  liave  come  Into  the  prop- 
erty. 

The.  ctHiclusions  of  law  are  Justified  by  the 
findings  of  fact,  and  the  Judgment  follows 
both.    It  is  therefore  affirmed. 

Affirmed. 

HOLLOWAT,  J.,  ooncors.  BRANTLT,  O. 
J.,  being  absent,  takes  no  part  In  the  fore- 
going decision. 


JONES  V.  CALIFORNIA  DEVELOPMENT 
OO.  et  al.    (L.  A.  8796.) 

(Supreme  Court  of  California.     Oct  21,  1916. 
Rehearing  Denied  Nov.  20,  1916.) 

1.  Watxbs  and  Waikb  Ooubsks  «s»171(l)  — 
VvvBUAL  Plow— Rights  of  Pabtms. 

Rights  of  owners  in  the  Imperial  Valley,  dur- 
ing the  Salton  Sea  overflow  by  diversion  of  the 
Colorado  river,  cannot  be  measured  by  the  prin- 
ciples governing  surface  waters,  or  recurrent 
flood  waters,  or  attempted  changes  of  natural 
conditions  which  impose  a  greater  servitude  or 
positively  injure  lower  lands  bound  to  receive 
such  waters. 

[Eld.  Note. — For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  216,  217,  221,  222; 
Dec.  Dig.  «=>171(1).] 

2.  Watebs  ahd  Wateb  Ootjbsbs  «=»171(1)  — 
VsvavAL  Fiiow— Rights  of  Pabtikb. 

Under  extraordinary  water  conditions,  as  in 
the  Salton  Sea  district  at  time  of  diversion  of 
the  Colorado  river,  the  landowner  may  use  every 
reasonable  precantion  to  prevent  Injury  to  the 
land,  and  whether  his  conduct  is  reasonable  is 
determinable  by  existing  conditions  and  not  sub- 
seqaent  consequences. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  «  216,  217,  221,  222; 
Dec.  Dig.  <S=»171(1).] 

8.  Watcbs  and  Watkb  Coubsks  «=>171(1)  — 
Unusual  Flow— Riqhto  of  Pasties. 
When,  at  the  time  of  the  diversion  of  the 
Colorado  river  to  the  Salton  Sea,  hundreds  of 
gqnare  mUes  of  land  were  inundated,  and  the 
flood  was  constantly  increasing,  so  that  outlet, 
had  to  be  provided  in  some  way,  the  acts  of  a 
landowner,  near  the  New  River  channel,  in  dyna- 
miting the  channel  wider  and  deeper,  were  rea- 
sonable, and  no  recovery  could  be  had,  though 
the  consequent  off-flow  damaged  lands  of  anoth- 
er, and  though  the  ezplosivea  tore  out  hardpan 
in  the  channel  and  increased  erosion,  especially 
where  the  damaged  land  was  unimproved,  and 
defendant's  land,  which  was  (Htly  threatened,  was 
highly  cultivated. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §f  216,  217,  221,  222; 
Dec  Dig.  <8Sl71(l).] 
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Iq  Bank.  Appeal  Xrom  Superior  Coart, 
San  Diego  C!ouuty ;  W.  R.  Guy,  Judge. 

Action  by  A.  N.  Jones  against  the  Califor- 
nia Development  Company,  tbe  Imperial  Wa- 
ter Company  No.  1,  and  another.  From  a 
judgment  for  plaintiff,  and  order  denying 
new  trial,  the  Imperial  Water  Company  No. 
1  appeals.    Reversed. 

W.  N.  Goodwin,  Hnnsaker  &  Britt,  and 
Joseph  L.  Lewlnsohn,  all  of  Los  Angeles,  for 
appellant.  Luce  &  Luce,  of  San  Diego,  and 
W.  B.  Mathews  and  S.  B.  Robinson,  both  of 
Los  Angeles,  for  respondents. 

HBNSHAW,  J.  PlainUff  on  his  own  bebalf 
and  on  behalf  of  his  assignors,  one  and  all 
owners  of  land  in  Imperial  Valley,  brought 
this  action  to  recover  damages  for  Injuries 
sustained  by  their  lands  because  of  the  as- 
serted negligent  and  unlawful  acts  of  the  de- 
fendants. Plaintiff  recovered  judgment,  and 
from  that  judgment  and  from  the  order  deny- 
ing its  motion  for  a  new  trial  the  defendant 
Imperial  Water  Company  No.  1,  a  corpora- 
tion, has  appealed.  The  controversy  cannot 
be  understood  without  a  presentation  of  facts 
in  most  respects  remarkable.  In  some  re- 
spects unique. 

The  great  Colorado  river,  draining  a  large 
portion  of  the  southwestern  United  States, 
and  corresponding  in  this  respect  to  the  Mis- 
sissippi, leaving  the  United  States  on  its 
southerly  course  passes  through  northern 
Mexico  and  empties  Its  waters  into  the-head 
of  the  Gulf  of  California.  In  the  past  ages 
it  has  deposited  enormous  quantities  of  silt 
in  what  was  then  the  upper  waters  of  the 
Gulf  of  California,  until  it  finally  reclaimed 
a  vast  territory  from  the  waters  of  that  gulf. 
But  it  did  this,  not  in  the  usual  way  of  de- 
positing detritus,  until  new  land  rose  above 
the  level  of  the  ocean,  but  rather  by  forming 
a  barrier  of  high  land  to  the  southward,  this 
barrier  being  erected  by  the  collision  between 
the  tidal,  sand-carrying  waters  of  the  gulf 
and  the  silt-carrying  waters  of  the  river. 
The  result  was  the  formation  of  what  was 
long  known  as  the  Colorado  desert  With 
that  portion  of  the  Colorado  desert  to  the 
west  of  the  river,  now  bearing  the  name  Im- 
perial Valley,  and  now  erected  Into  a  county 
of  this  state  known  as  "Imperial,"  we  are 
here  concerned.  The  effect  of  this  curious 
action  of  the  elements  was  to  leave  Imperial 
Valley  a  waterieos  waste  below  the  level  of 
the  oceau.  While  the  general  course  of  the 
Colorado  river  was  south  into  the  head  of  the 
Gulf  of  Collforula,  the  land  gradient  of  Im- 
perial Valley  was  in  an  opposite  direction 
northward,  so  that  from  the  Mexican  line 
Imperial  Valley  slopes  down  toward  the 
north  at  a  gradient  of  4  to  6  feet  to  the  mile. 
At  the  northern  end  of  the  valley  Is  Salton 
Sink,  which  was  and  for  some  years  had 
been  a  dry  d^resslon,  from  250  to  275  feet 
below  the  level  of  the  sea.  The  Colorado 
river  from  the  neighborhood  of  the  Mexican 
border  southward  carries  its  waters  some- 


what sluggisbly  through  tMs  bisher  land  to 
which  refeceoee  has  been  made.  Late  spring 
or  early  summer  is  the  period  of  normal 
h]£h  water  In  the  Oolorade  river,  and  at  snch 
seasons  it  is  not  unusual  for  it  to  overflow- 
Its  westerly  bank,  where  the  waters,  gather- 
ing in  natural  depressions  locally  known  as 
lakes.  Sowed  from  these  d^reaaimis  In  a 
northerly  direction  by  two  natural  channels 
toward  and,  upon  occasion,  into  the  Salton 
Sink.  The  nearest  to  the  river  of  these 
natural  waterways  leading  from  Mexico 
northward  was  known  as  tlie  Alamo  river, 
and  the  channel  farther  to  the  west  was  call- 
ed New  river.  The  distance  between  tlieae 
two  waterways  at  the  international  line  is 
about  8  miles.  The  distance  from  the  bound- 
ary to  Salton  Sink  along  the  course  of  New 
river  is  approximately  40  miles.  In  its  nat- 
ural state,  and  before  the  occurrences  here- 
Inafter  narrated,  the  channel  of  New  river 
was  from  2  to  8  feet  deep,  with  an  average 
width  of  40  feet  The  Alamo  river  diannel 
was  similar  to  It  In  sloe  and  characteristics, 
saving  that  the  course  of  the  Alamo  was  a 
little  more  direct,  ite  channel  conseqaently 
somewhat  shorter,  and  Its  gradient  a  little 
steeper.  The  soil  of  Imperial  Valley  Is  a 
soft,  friable  silt,  the  climate  extremely- 
warm,  the  atmosphere  very  dry,  the  rainfall 
negligible.  Under  these  conditions  of  eonrse 
enormous  quantities  proportionately  of  the 
waters  that  found  th^r  way  into  the  Alamo 
and  Mew  rivers  seeped  Into  the  soil  or  were 
taken  into  the  air  by  evaporation.  So  that 
as  has  been  said,  while  the  terminal  flow  of 
these  waters  was  Salton  Sink,  for  some  T 
or  8  years  before  the  happening  of  the  events 
to  be  recorded,  Salton  Sink  was  dry. 

Upon  an  examination  of  the  soil  It  was 
found  that  Imperial  Valley,  though  without 
vegetation,  was  a  desert  only  for  lack  of 
water.  Further  it  was  found  to  he  a  practi- 
cable engineering  feat  to  tap  the  Colorado 
river  near  the  International  boundary  Iloe 
and  through  canals  carry  and  put  the  water 
by  gravity  upon  the  lands  of  Imperial  Valley 
both  in  Mexico  and  in  the  United  States,  the 
general  course  of  these  canals  following  the 
land  gradient  northerly  and  their  surplus 
water  flowing  Into  the  Salton  Sink.  This 
engineering  feat  was  performed  by  the  de- 
fendant the  California  Development  Com- 
pany, and  the  application  of  the  water  to 
these  lands,  taken  with  the  climatic  condi- 
tions, showed  an  amazing  fertility  and  pro- 
ductivity of  the  soil.  Irrigated  farms  were 
laid  out  and  sold,  towns  sprung  np,  a 
railroad  was  constructed,  and  in  verity 
this  desert  was  made  to  blossom  like  the 
rose.  The  defendant  Imperial  Water  Com- 
pany No.  1,  which  will  for  convenience  be 
called  the  Water  Company,  Is  a  mutual 
company  organized  for  the  purpose  ot  ac- 
quiring water  for  distribution  to  ite  stock- 
holders upon  the  land  owned  by  them  within 
the  territory  lying  north  of  the  Mexican  line 
and  between  Uie  channelB  of  the  Alamo  and 


Digitized  by 


Google 


Cal^ 


JOKES  ▼.  OAIilFOIUnA  DBVELOPMKNT  OO. 


826 


the  New  zlTera.  It  was  the  purreyot  of  wa- 
ter to  approximately  100,000  acres,  taking 
this  water  by  purchase  from  the  canals  of 
the  CalUomia  Development  Company.  It 
had  736  individual  stockholders.  It  was  sup- 
plying water  to  these  stockholders  upon  their 
tracts  of  land  varying  in  acreage  from  6 
to  320.  It  had  Its  own  checkerboard  system 
of  canals  and  irrigating  ditches,  aggregating 
more  than  300  mUes  in  length.  The  towns  of 
Calexlco,  Heber,  El  Centro,  Imperial,  ajad 
Brawley,  extending  from  Calexlco  upon  the 
border  northerly,  were  all  within,  the  terri- 
tory of  the  Water  Company.  The  lands  were 
protected  from. the  invasion  of  waters  from 
New  river  by  levees. 

In  the  spring  of  1804  the  defendant  Cali- 
fornia Development  Company  cut  a  new 
headgate  to  divert  water  from  the  Colorado 
river  a  few  miles  below  the  International 
boundary  Une.  This  cut  through  the  silt 
formation  was  Inadequately  protected.  The 
result  was  that  the  Colorado  river,  eating 
through  and  around  the  protecting  headgates, 
soon  was  beyond  control.  It  eroded  the  ca- 
nals, spread  over  the  country,  and,  finding  a 
steeper  gradient  in  Imperial  Valley  to  the 
northward  than  its  normal  course  southward 
to  the  Gulf  of  California,  left  its  old  channel 
and  proceeded  to  make  a  new  one  ending  in 
Salton  Sink,  which  by  the  inflow  of  these 
waters  rapidly  became  a  lake,  and  is  now 
known  as  Salton  Sea,  a  lake  of  more  than 
400  square  miles  in  area.  The  Development 
Company  was  using  the  Alamo  waterway  as 
part  of  its  canal  system,  and  to  relieve  the 
pressure  of  these  waters  upon  a  dam  on  the 
Alamo,  dug  a  channel  from  th6  Alamo  to  the 
New  river  waterway.  The  construction  of 
this  Is  charged  upon  the  appealing  defendant 
Jointly  with  Its  codefendants,  but  it  is  un- 
questioned that  It  had  nothing  to  do  with 
this  act,  and  the  construction  of  this'  ditch 
is  therefore  out  of  the  case,  saving  so  far 
as  that  it  aided  in  turning  the  waters  to  the 
New  river  channel  and  in  relieving  the  Ala- 
mo channel  from  the  tremendous  erosion 
which  subsequently  took  place  tn  the  channel 
of  New  river.  Nevertheless,  while  the  flow 
in  the  Alamo  channel  was  controlled  and 
never  exceeded  3,000  second  feet,  this  chan- 
nel was  eroded  southerly  from  Salton  Sea 
until  it  was  86  feet  deeper  and  200  feet 
wider  than  formerly  under  normal  condi- 
tions. From  June,  1905,  the  waters  of  the 
Colorado  river  stood  over  the  Imperial  Val- 
ley and  flowed  down  New  river  in  ever  In- 
creasing volume,  so  that  notwithstanding  the 
enormous  loss  by  seepage  and  evaporation 
Salton  Sink  upon  July  1,  1905,  had  received 
400,000  acre  feet  of  water  (an  acre  foot  be- 
ing that  quantity  of  water  which  will  cover 
an  acre  to  a  unlfonn  depth  of  one  foot), 
while  upon  July  1,  1806,  the  Sink  was  filled 
to  a  depth  of  58  feet  and  held  7.380,000  acre 
feet  The  Colorado  river,  which  in  October, 
1905,  was  discharging  into  Imperial  Valley 
▼agrant  waters  to  the  amount  of  483,118 


acre  feet,  steadily  increased  the  quantity  of 
this  discharge  so  that  in  March,  1906,  the 
flow  was  1,561,771  acre  feet;  in  April,  1,884,- 
119  acre  feet;  in  May,  3,324,896  acre  feet; 
and  in  June,  6,008,4;83  acre  feet 

The  situation  existing  in  the  spring  of  1906 
was  that  for  the  first  time  in  history  the  Col- 
orado river  had  completely  left  its  natural 
channel  and  was  pouring  all  of  its  waters  un- 
controlled in  and  over  the  lands  of  Imperial 
Valley.  Those  lands  upon  the  Mexican  side 
were  submerged  and  upon  the  California  side, 
saving  where  protected  by  levees,  were  in 
like  condition.  More  than  60  square  miles 
of  the  valley  north  of  the  international  Une 
were  inundated.  The  calamity  was  of  more 
than  local  consequence.  It  was  considered 
of  national  importance.  The  attention  of  the 
President  and  of  Congress  was  directed  to  it, 
and,  under  assurances  of  repayment,  thp 
Southern  Padflc  Comi>any  was  requested  to 
use  its  best  efforts  to  stem  the  torrent  and 
return  the  river  to  its  old  channel.  For  more 
than  6  months  the  Southern  Pacific  Company 
had  been  endeavoring  to  do  this  thing,  but 
without  Buccefis.  There  was  no  certainty 
that  the  river  could  ever  be  controlled,  and, 
if  not  it  meant  the  eventual  filling,  first  of 
the  Salton  Sink,  and  gradually  of  all  the 
lands  in  the  Imperial  Valley,  until  the  whole 
became  a  lake.  Besides  the  private  proper- 
ties already  Inundated  and  thus  threatened 
with  destruction,  the  existence  of  the  towns 
In  the  valley  was  equally  imperiled.  The 
quantity  of  water  as  the  season  of  high  wa- 
ter in  the  river  approached  was  enormously 
Increased.  It  was  certain  that  the  volume 
would  steadily  grow,  and  there  was  every 
reason  to  believe  that  within  a  short  time 
the  flow  into  Imperial  Valley  would  be  twice 
the  existing  flow.  The  lands  of  plaintiff  and 
his  assignors  were  all  submerged  and  had 
been  for  a  year.  The  lands  of  defendant  and 
the  towns  temporarily  protected  by  levees 
were  In  danger  of  like  inundation.  The  wa- 
ter was  finding  its  outlet  into  the  Salton  Sink 
prindpally  by  the  channel  of  New  river, 
and  had  already  enlarged,  deepened,  and  cut 
back  that  channel  from  Salton  Sink  south- 
ward 26  miles.  Where  cut  instead  of  the 
former  insignificant  water  course.  It  was'  a 
gorge  1,000  feet  and  more  in  width,  and 
from  70  to  100  feet  deep.  Thus  it  was  mani- 
fest that  these  vagrant  waters  of  the  Colo- 
rado river  were  actively  engaged  in  making 
for  themselves  an  adequate  channel  for  the 
carrying  of  their  enormous  volume.  More- 
over, it  was  apparent  (In  the  event  of  the 
failure  to  divert  the  Colorado  rtvw  back  to 
its  original  channel)  that  the  only  relief  from 
the  actual  and  threatened  inundation  of  these 
lands  was  by  means  of  this  new  and  ade- 
quate channel.  About  the  middle  of  April, 
1906,  and  for  some  weeks  thereafter,  the  de- 
fendants Development  Company  and  Water 
Company  employed  men  who  threw  sticks  of 
dynamite  into  the  stream  to  clear  away  ob- 
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Btructlons  in  the  channel  and  to  aid  the  force 
of  the  water  In  eroding  a  deeper  channel. 

The  complaint  charged  and  the  conrt  found 
(and  this  la  the  grayamen  of  appellant's  of- 
fense) that  there  existed  at  various  points 
along  the  coarse  of  New  river  certain  reefs 
or  riffles  of  hardpan  which  rose  nearly  to  the 
bottom  of  the  bed  of  the  original  channel  of 
Old  river;  that  these  riffles  and  reefs  of 
hardpan  acted  as  natural  dams  and  prevent- 
ed and  would  have  prevented  the  further 
deepening  and  widening  of  the  channel  to 
the  southward  by  erosion ;  that  if  this  nat- 
ural condition  had  been  allowed  to  remain, 
the  water,  standing  in  a  vast  lake  over  these 
Inundated  lands,  would  have  drained  off 
slowly  and  without  appreciable  injury  to 
them;  that  the  effect  of  this  dynamiting  was 
to  shatter  this  hardpan  and  thus  to  subject 
it  to  ready  erosion;  and  that  in  turn  the 
effect  of  this  rapid  erosion  and  widening  of 
the  stream  was  to  cause  the  water  standing 
upon  plaintiff's  lands  to  be  drained  off  more 
rapidly  than  it  would  have  been  in  the  course 
of  nature,  and  that  the  effect  of  this  rapid 
withdrawal  was  to  cause  a  gullying  and  ero- 
sion of  the  lands  of  plaintiff  and  his  assign- 
ors. These  acts  of  dynamiting  are  admitted. 
Concerning  them  the  court  found  as  charged 
in  the  complaint  and  as  above  Indicated,  and 
the  Judgment  which  it  rendered  in  favor  of 
plaintiff  was  based  upon  its  findings  to  that 
effect— that  the  dynamiting  was  vnwngful 
and  was  the  proximate  and  effldent  cause  in 
producing  the  damage  to  the  lands. 

For  reasons  which  will  hereinafter  appear 
we  will  do  no  more  than  refer  to  many  of 
the  attacks  which  appellant  makes  upon  this 
Judgment,  as  that  the  amended  complaint, 
upon  which  trial  was  had.  If  it  stated  a  cause 
of  action  at  all  charged  upon  an  Mitlrely  dif- 
ferent cause  of  action  from  that  pleaded  in 
the  original  complaint,  and  that  the  cause  of 
action  charged  upon  was  barred  by  the  stat- 
ute of  limitations.  Nor  will  we  pause  to  con- 
sider the  asserted  insufficiency  of  the  evi- 
dence to  Justify  the  findings,  as  that  the  reefs 
of  hardpan  did  not  exist,  or  that  if  they  did 
exist  they  were  not  of  such  character  as  in 
any  way  seriously  to  retard  the  erosive  force 
of  the  water.  Nor  yet  wiU  we  discuss  the 
question  of  the  insufficiency  of  the  evidence 
to  support  the  finding  that  the  dynamiting  of 
the  channel  was  an  efficient  cause  of  the 
erosion,  herein  appellant  asserting  that  as 
compared  with  the  devastating  power  of  the 
water  itself  the  acts  of  its  men  in  throwing 
sticks  of  dynamite  into  the  stream  contrib- 
uted no  more  to  the  inevitable  result  than 
these  men  would  have  contributed  to  it  if 
they  had  tossed  their  hats  into  the  mighty 
torrent  We  pass  over  these  matters  to  come 
to  one  consideration  which  is  both  determi- 
native and  fundamental.  Herein  assuming 
the  truth  and  sufficiency  of  the  findings  in  all 
other  respects,  the  vital  question  is:  Did  the 
admitted  acts  of  the  defendant,  the  conse- 


quences being  what  fhey  were,  subject  it  t» 
the  legal  liability  here  declared? 

For  the  purposes  of  the  consideration  ot  tUs 
question  the  appellant  may  be  regarded  as  a 
IHrivate  landowner  who  by  artificial  means 
has  aided  in  deepening  the  natural  channel 
which  the  waters  were  making.    Moreover, 
since  the  facts  ot  this  case  are  unique,  it 
would  be  a  waste  of  time  to  seek  for  adjudi- 
cations where  those  facts  are  in  any  essen- 
tial way  paralleled.    EJqually  useless  would 
it  be  to  review  the  Innumerable  decisions 
dealing  with  the  drainage  and  flow  of  surface 
waters  and  of  flood  waters,  the  right  of  de- 
fense against  the  sea  or  vagrant  waters  as 
a  common  enemy,  and  the  asserted  conflict 
between  the  common  law  and  the  civil  law 
upon  all  these  and  kindred  questions.    Tb« 
case  here  presented,  we  repeat,  is  unique  in 
its  facts.    If  the  waters  were  surface  waters, 
they  were  something  essentially  more.    It 
the  waters  were  storm  waters  or  flood  waters 
they   differed  radically  from  the   ordinary 
storm  or  flood  waters  which  In  the  course 
of  nature  would  cease  to  flow.    Here  present- 
ed is  the  case  of  a  mighty  river  leaving  its 
channel  and  pouring  and  continuing  to  ponr 
all  its  volume  over  the  lands  of  a  great  and 
fertile  valley.    At  first,  and  because  of  the 
lack  of  an  adequate  channel,  these  waters 
spread  out  and  formed  a  vast  shallow  lake. 
In  time  the  waters  themselves  selected  and 
proceeded  to  form  an  adequate  channd.    Un- 
less the  art  and  Ingenuity  of  man  could  ar- 
rest this  flow  and  restore  the  river  once  more 
to  its  natural  channel,  the  outcome  was  in- 
evitable.   It  meant  the  submergence  and  de- 
struction of  all  property  in  Imperial  Valley. 
Thus,  as  surface  water,  these  waters  had 
stood  upon  the  unleveed  lands  for  more  than 
a  year.    They  were  pressing  upon  the  levees 
of  the  protected  lands  of  appellant.     Their 
volume,  it  was  certain,  would  be  enormously 
Increased  within  a  very  short  time,  and  un- 
less an  adequate  channel  was  ready  to  re- 
ceive these  waters  their  devastating  effect 
upon  the  protected  lands  and  towns  was  a 
matter  of  grave  and  serious  apprehension. 
Temporary  security  could  be  assured  only 
if  the  channel  were  made  adequate  south- 
ward to  the  Mexican  boundary.    Nature  was 
doing  her  best  to  accomplish  this  and  the 
appellant  aided  her  In  the  work.    The  result 
of  their  combined  efforts  was  success.    But 
this  success  worked  injury  to  the  lands  long 
submerged,  by  causing  the  waters  to  with- 
draw from  them  with  such  rapidity  as  to  eat 
away  and  gully  the  freehold. 

[1]  Manifestly  the  acts  of  this  ai^>ellant, 
and  its  right  to  do  those  acts,  are  not  to  be 
measured  by  the  familiar,  Indeed  the  com- 
monplace, principles  touching  the  right  to 
relieve  oneself  from  or  protect  oneself  against 
ordinary  surface  waters,  or  the  ordinary  re- 
current flood  waters,  nor  with  attempted 
changes  in  natural  conditions  whidi  impose 
either  a  greater  servitude  upon  or  work  • 
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posttlT^  litJiU7  to  tbe  lower  lands  bound  to 
receive  such  waters,  principles  declared  In 
su^  cases  as  I>>8  Angeles  G.  Ass'n  t.  Los 
Angeles,  103  Cal.  461,  87  Pac.  876,  Rudel  t. 
Los  AngeleB  Co.,  118  Gal.  281,  60  Paa  400, 
SangulnetU  v.  Pock,  136  Cal.  466,  60  Pac  98, 
89  Am.  St.  Bep.  160,  Wood  t.  Moulton,  146 
Cal.  317,  80  Pac.  92,  and  Heler  t.  Krull,  160 
Cal.  441, 117  Pac.  530.  Tbe  fact  tbat  In  otix 
decisions  we  have  departed  from  what  was 
conceived  to  be  the  rules  of  the  common  law, 
In  favor  of  the  more  equitable  principles  of 
the  dvil  law,  does  not  mean  that  we  are  upon 
this  or  any  other  question  Irrevocably  com- 
mitted to  the  doctrines  of  either  system  of  Ju- 
risprudence. This  court  has  said  that  while 
the  rules  of  common  law  are  the  basis  of  our 
Jurisprudence  where  our  own  laws  are  silent, 
this  means  and  can  only  mean  that  those 
rules  will  be  recognized  and  adc^ted  where 
they  meet  the  conditions  existing  in  the  state, 
and  wUl  not  be  allowed  to  control  where  the 
conditions  were  those  never  contemplated  by 
the  common  law.  The  same  declaration  ap- 
plies to  the  principles  of  the  civil  law.  In- 
deed, QiKm  these  general  questions,  It  has 
been  well  said  by  the  learned  author  of  "Wa- 
ter and  Water  Bights": 

"Therefore  no  arbitrary  rule  can  be  laid  down 
which  will  govern  all  cases,  but  each  case  must 
be  dealt  with  upon  its  facts,  applying  the  rule 
which  will  be  reasonable  under  the  circumstanc- 
es, under  the  general  rule  that  the  water  should 
be  allowed,  as  far  as  possible,  to  seek  its  natural 
outlet."    3  Farnham,  |  889, 

And  this  Is  precisely  what  this  court  de- 
clared in  Lamb  v.  Beclamatlon  Dis.,  73  CaL 
125.  14  Pac.  625,  2  Am.  St  Bep.  775,  when  it 
said: 

"Tbe  real  question  in  such  cases  Is:  Had  the 
party  sued  tbe  right  to  do  the  thing  complained 
of?" 

[2]  The  nnderlylng  principle  governing  the 
decision  of  all  these  cases  which  deal  with 
extraordinary  wat^  conditions,  whether  cre- 
ated by  the  ocean  or  by  imezpected  and  un- 
precedented floods,  is  that  In  such  stress  the 
landowner  may  use  every  reasonable  iMrecau- 
tlon  to  avert  Injury  from  his  land,  and 
whether  or  not  his  conduct  be  reasonable  will 
be  determined  by  existing  conditions  and  not 
by  after  conseqnaices ;  so  that  if  the  acts  of 
the  landovmer  be,  in  the  light  of  the  existing 
clrcumstancesi  not  unreasonable,  he  will  not 
be  held  liable  for  consequent  damage  which 
by  these  reasonable  acts  may  be  Inflicted  upon 
another  landowner.  It  follows  herefrom  that 
tbe  acts  of  protection  themselves  may  differ 
in  kind  and  character,  but  however  they  may 
differ,  tbe  test  of  tbe  doer's  legal  UaUllty  is: 
Was  tbe  particular  act  which  he  did  reason- 
able in  view  of  the  existing  drcnmstances? 
Even  in  the  civil  law,  upon  which  respondent 
here  places  great  reliance,  such  was  the  prin- 
ciple governing  the  landowner's  responsibility 
for  bis  conduct,  and  tbe  Supreme  Court  of 
tbe  United  States,  pointing  out  that  while 
In  tbe  Boman  law  the  free  flow  of  waters  was 


seoorsd  from  undue  interruption  and  tbe 
landowners  were  protected  from  undue  inter- 
ference or  burden  created  by  obstructions  to 
the  flow,  or  by  deflections  in  its  course,  etc, 
says: 

"While  this  was  universally  true,  a  limitation 
to  the  rule  was  also  universally  recognized  by 
which  individuals,  in  case  of  accidental  or  ex- 
traordinary floods,  were  entitled  to  erect  such 
works  as  wonld  protect  them  from  the  conse- 
quences of  the  flood  by  restraining  the  same,  and 
that  no  other  riparian  owner  was  entitled  to 
complain  of  such  action  upon  the  gronnd  of  in- 
jury inflicted  thereby,  because  all,  as  the  result 
of  the  accidental  and  extraordinary  condition, 
were  entitled  to  the  enjoyment  of  the  common 
right  to  construct  works  for  their  own  protec- 
tion." Cubblna,  Appellant,  v.  Mississippi  Biver 
Commission,  241  U.  S.  361,  36  Sup.  Ct.  671,  60 
L.  Ed.  1041. 

In  our  own  state  the  same  principle  has 
been  Invoked  and  declared  whenever  the  oc- 
casion demanded  it.  Thus  in  Lamb  v.  Rec- 
lamation District,  supra,  where  the  action 
was  to  abate  and  remove  as  a  public  nuisance 
a  levee  erected  by  the  defendant  against  the 
flood  waters  of  the  river,  the  effect  of  which 
levee  was  to  force  an  excess  of  these  waters 
upon  plaintiff's  land  to  bis  injury,  and  where 
the  contention  was  that  the  defendant  had 
by  its  levee  dammed  the  natural  water  course 
carrying  water  in  times  of  flood,  It  was  held: 
"Considering  all  the  facts  and  circumstances 
of  tbis  csLse,"  and  conceding  that  the  con- 
struction of  the  levee  did  impose  an  addi- 
tional burden  upon  and  work  an  injury  to  the 
lands  of  plaintiff,  that  the  defendant,  for  the 
protection  of  its  own  lands,  was,  under  tiie 
drcnmstances,  doing  what  it  had  a  right  to 
do,  and  tbe  resultant  damage  to  plaintiff's 
land  was  damnum  absque  injuria.  In  this 
case,  it  is  to  be  noted  is  quoted  with  approval 
Bex  V.  Commissioners,  8  Barn,  and  C.  355, 
and  Lord  Tenterden's  language: 

"But  the  sea  is  a  common  enemy  to  all  pro- 
prietors on  that  part  of  the  coast.  *  *  *  I 
am  therefore  of  opinion  that  the  only  safe  nde 
to  lay  down  is  this:  That  each  landowner  for 
himself,  or  the  commissioners  acting  for  several 
landowners,  may  direct  such  defenses  for  the 
land  under  their  care  as  the  necessity  of  the  case 
requires,  leaving  tbe  others  in  like  manner  to 
protect  themselves  against  the  common  enemy." 

To  the  same  effect  is  McDanlel  v.  Cum- 
mings,  83  Cal.  515,  23  Pac.  795,  8  L.  B.  A. 
575,  where  It  is  declared  that  the  principle 
governing  the  dedsion  in  Bex  v.  Commis- 
sioners, declared  in  Lamb  v.  Redamatlou  Dis- 
trict, "is  the  true  prlndple  to  apply  to  the 
case"  of  the  "flood  waters  of  our  large  riv- 
ers." The  prlndple  is  again  announced  and 
affirmed  in  Gray  v.  McWllUams,  98  CaL  167, 
32  Pac.  976,  21  L.  B.  A.  593,  35  Am.  St  Bep. 
163,  where  it  is  said: 

"In  the  case  of  flood  waters  escaping  from  nat- 
ural streams,  we  view  tbcm,  it  is  true,  as  a  com- 
mon enemy,  against  which  we  may  protect  our- 
selves without  the  commission  of  a  wrong;  but 
after  aU,  this  declaration  is  need  in  view  of  the 
means  of  defense  resorted  to  rather  than  in  tbe 
abstract.  We  build  the  banks  of  the  river  higher 
for  our  protection,  it  is  true,  but  in  so  doing  we 
aid  nature  in  her  effort  to  carry  the  water  to 
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its  ultimate  d«itinat!oii,  and  ke  wlio  to  protect 
himoelf  from  a  flood  should  erect  a  barrier  across 
the  channel  of  one  of  our  important  rivers,  would 
probably  be  met  with  the  declaration  that  it  was 
not  the  proper  mode  of  warfare,  even  against  a 
'common  enemy.' " 

And  once  more  Is  tbe  same  principle  de- 
clared In  Sangnlnettl  t.  Pock,  136  Cal.  466, 
37  Pac  375. 

[3]  In  these  cases,  alike  in  their  vital  char- 
acteristics, the  defendants  had  protected  their 
lands  against  flood  waters  by  artificially  rais- 
ing the  banks  of  the  stream.  The  damage  to 
plalntlfFs'  lands  followed  in  direct  conse- 
quence. There  was  no  question  but  that 
plaintiffs'  lands  were  injured,  but  the  govern- 
ing principle  under  the  application  of  which 
these  plaintUfs  were  denied  relief,  is  that  the 
steps  which  the  defendants  toolc  to  protect 
their  own  lands  were  reasonable  under  the 
circumstances,  and  the  consequent  damage  to 
plaintiffs'  lands  cast  upon  defendants  no  le- 
gal liability.  In  each  case  it  was  damnum 
absque  Injuria.  Applying  this  principle  to 
the  case  at  bar,  what  defendant  did,  instead 
of  raising  the  bank  of  the  stream,  was  to 
lower  Its  bed.  The  effect  of  this  lowering,  in- 
stead of  precipitating  more  water  upon  the 
Isuads  of  plaintiff  was  to  cause  a  too  rapid 
withdrawal  of  waters  standing  upon  those 
lands.  Under  all  the  circumstances  of  the 
case  was  defendant's  conduct  reasonable? 
Unhesitatingly  we  answer  that  It  was,  even 
in  view  of  the  finding  of  the  court  that  the 
defendant  "was  not  justified  on  the  ground 
of  public  interest  or  on  the  ground  of  public 
good  or  greater  public  right,  or  on  the  ground 
of  impending  necessity,  and  no  such  right  or 
no  such  necessity  existed."  The  conditions 
have  been  outlined  with  sufficient  elaboration. 
It  is  to  be  remembered  that  so  far  as  these 
plaintiffs  themselves  are  concerned,  their 
lands  had  been  submerged  for  more  than  a 
year.  It  cannot  be  doubted  that  In  common 
with  the  owner  of  every  other  acre  of  sub- 
merged land  they  would  have  welcomed  the 
assurance  that  the  flood  waters  would  be 
drained  from  their  soil  and  the  land  once 
more  made  to  appear.  These  lands.  If  not 
wholly,  were  for  the  most  part  unimproved. 
The  threatened  lands  were  Improved  and  pro- 
ductive. The  apprehension  of  Injury  to  these 
landR  and  to  the  towns  which  had  grown  up 
in  their  midst  Is  abundantly  shown  by  the 
evidence.  The  controlling  consideration  is 
not  whether  there  was  an  absolute  necessity 
for  the  doing  of  the  act,  but  whether  the 
doing  of  It  was  reasonable  under  all  the  cir- 
cumstances, and  we  repeat  that  we  entertain 
no  doubt  that  it  was. 

This  conclusion  renders  unnecessary,  as  has 
been  Intimated,  the  consideration  of  any  of 
the  other  propositions  advanced  in  this  case. 
Tbe  fact  that  under  the  evidence  here  pre- 
sented idalntlS  has  not  established  against 
this  appealing  defendant  any  legal  wrong  Is 
determinative   of  the  controversy,   and  the 


Judgment  and  order  appealed  from  are  tben- 
fore  reversed. 

We  concur:  ANOBLLOTTI,  O.  J.;  SHAW, 
J.;  MBLVIN,  J.;  LORIOAN,  J,;  BSJOSS,!.; 
LAWLOR,  J. 


ATCHI80K,  T.  ft  S.  V.  RT.  OO.  t.  RAIL- 
ROAD COMMISSION  OF  STATE  OF 
CALIFORNIA  et  sL    (L.  A.  4537.) 

(Supreme  Court  of  California.     Oct  23,  191R) 

1.  Railboadb  «=>D(D— Contbol  bt  Railboao 
Commission. 

The  function  of  the  Railroad  Commission, 
like  that  of  the  Interstate  Commerce  Commii- 
sion,  is  to  regulate  public  utilities  and  to  com- 
pel the  enforcement  of  their  duty  to  the  pablic^ 
and  not  to  compel  them  to  carry  oat  their  con- 
tract obligations  to  individnals. 

[Eid.  Note.— For  other  cases,  see  Railrotdi, 
Cent.  Dig.  §{  12-16;    Dec.  Dig.  «s»9<l).] 

2.  Railboads  «=9214  —  Ofebatior  —  Ddtt 
—Abandonment. 

Where  a  railway  line  had  been  destroyed  and 
service  discontinned  for  about  20  years,  there 
was  no  duty  to  operate  the  line,  such  duty  be- 
ing dependent  upon  the  right  to  maintain  tlie 
line,  which  right  was  lost  by  abandonment:  it 
being  immaterial  whether  or  not  it  was  forfeit- 
ed under  the  provision  of  Civ.  Code,  f  468,  as  to 
forfeiture  of  right  to  operate. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {g  711,  712;  Dec.  Dig.  <S=9214.] 

3.  Railboads  «s=)83  —  Constkuction  —  Jtr- 

BISDICTION    or   RAIUtOAD    COMMISSION. 

Under  section  36,  Public  Utilities  Act  (St 
1911  [Ex.  Sesa.]  p.  36),  authorizing  the  RaUroad 
Commission  to  order,  after  hearing,  "additions, 
extensions,  repairs  or  improTementa  to"  the  ex- 
isting plant,  equipment,  apparatus,  fadlitie:, 
etc.,  of  a  public  utility,  the  Railroad  Commission 
has  no  power  to  require  a  railroad  companj  to 
extend  its  line  of  railroad  or  to  build  a  new 
line  to  connect  with  its  existing  line  points 
which  have  not  theretofore  been  connected,  and 
which  the  company  has  not  undertaken  so  t» 
connect,  since  a  railroad  company,  constmctinc 
a  line  between  given  points,  does  not  undertalie 
to  supply  the  transportation  needs  of  any  terri- 
tory not  reached  by  its  lines. 

(Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  220,  221;  Dec.  Dig.  «=>83.] 

4.  Raiuroads  ®=a22S  —  Ofkbation  —  Pubuo 
Reodlation. 

The  supervision  of  service  rendered  by  a 
railroad  company  is  a  proper  matter  for  pubtie 
regulation  and  controL 

[Ed.  Note.— For  other  cases,  see  Baflroads. 
Cent.  Dig.  «§  725-728,  738;  Dec.  Dig.  «s>223.] 

6.  CONBTITUnoNAI,   liAM   «E>297— DCK   Pbo- 

CMS  or  Law— DxPBiTATios  o»  Pbopbbti— 

Railboads. 
To  compel  a  railroad  company  to  apply  its 
property  to  the  construction  and  operation  of  a 
line  of  railroad,  which  it  does  not  desire  to  con- 
struct or  operate,  is  to  take  its  property. 

[Ed.  Note.— For  other  cases,  see  ConstitntiaD- 
al  Law,  Cent  Dig.  K  832-834;  Dec.  Dig.  9=» 
297.] 

In  Bank.  Piocaedlng  In  certiorari  by  the 
Atcblaon,  Topeka  &  Santa  F^  Railway  Com- 
pany against  the  Railroad  OommlsBlon  of 
the  State  of  California  and  others.  Order  of 
the  Railroad  Commlasion  annulled. 


4s9For  other  casai  see  same  topic  and  KBT -NUMBER  la  all  Ker-Numbwed  Digests  and  ladaus 
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E.  W.  C^mp,  n.  T.  Clotftit^  (PUlsbs^, 
Madlaon  tc  Sotro.  ot  counsel),  for  p«ti|ioiier. 
Douglas  BcQpkmsn,  of  Sao  FvKfifdaca,  tor  re- 
spondents. Allan  Bttmt  and  W.  C.  WUde, 
both  of  San  Diego,  amid  cmto. 

SLOSS,  J.  This  la  a  proceeding  In  certi- 
orari to  test  the  validity  of  an  order  of  the 
Railroad  Commission,  requiring  the  Atchison, 
Topeka  &  Santa  FS  Railway  Company  to 
construct  and  put  into  operation  a  line  of 
railroad  between  Oceanslde,  In  San  Diego 
county,  and  Temecnla,  in  Riverside  county. 
The  Atchison,  Topeka  &  Santa  F6  Railway 
Company  (which  we  shall  herein  term  the 
"Santa  F6  Company")  operates  a  transconti- 
nental line  of  railroad,  connecting  with  a 
number  of  lines  in  this  state.  It  has  suc- 
ceeded to  the  property  and  railroad  lines  of 
the  Southern  California  Railway  Company, 
which  was  in  turn  the  successor  in  interest 
of  the  California  Southern  Railroad  Compa- 
ny. The  last-named  corporation  was  organiz- 
ed about  the  year  1880,  to  build  and  operate 
a  railroad  from  the  bay  of  San  Diego  to  a 
point  of  connection  with  the  line  of  the  At- 
lantic &  Pacific  Railroad,  running  easterly 
from  Barstow  In  San  Bernardino  county,  and 
now  forming  a  part  of  the  main  line  of  the 
Santa  E%  system.  The  line  of  the  California 
Southern  Railroad  Company  was  constructed 
from  San  Diego  to  Oc^nside,  thence  north- 
easterly to  Fallbrook  Station,  thence  through 
the  Temecula  canyon  to  Temecula,  and  thence 
northeasterly  through  Riverside  and  San  Ber- 
nardino counties  to  Barstow.  The  distance 
from  Fallbrook  Station  to  Temecula  through 
the  Temecula  canyon  is  about  12  miles.  In 
the  yea/  1891  this  portion  of  the  road  was 
washed  oat  by  a  flood,  and  it  Itas  never  been 
rebuilt.  Theretofore,  in  1888,  another  line 
bad  been  built  connecting  San  Diego  and 
Oceanslde  with  San  Bernardino  via  Santa 
Ana.  This  road,  while  longer  than  the  one 
through  the  Temecula  canyon,  could  be  oper- 
ated to  better  advantage  because  it  avoided 
unfavorable  grades  and  curves.  It  has  also 
passed  into  the  ownership  and  possession  of 
the  Santa  F6  Company. 

The  proceeding  now  under  review  was  In- 
stituted before  the  RaUroad  Commission  by 
the  complaint  of  various  dvlc  and  commer- 
cial organizations  in  San  Diego,  Joined,  by 
citizens  of  the  vicinity,  who  sought  an  order 
requiring  the  Santa  F6  Company  to  re-estab- 
lish railroad  operations  between  Fallbrook 
and  Temecula  in  order  to  give  direct  service 
over  this  line  to  persons  residing  in  the  ter- 
ritory beyond  Temecula.  Prior  to  the  con- 
struction of  the  original  line,  the  California 
Southern  Railroad  Company  had  received  do- 
nations of  money  and  land,  aggregating  sev- 
eral millions  of  dollaro  in  value,  as  an  in- 
ducement to  the' construction  of  a  railroad 
from  the  bay  of  San  Diego  to  a  connection 
with  the  Atlantic  &  Fadflc  Railroad.  An 
agreement  to  that  end  had  been  made  be- 
tween a  repreaentatlve  of  the  Intending  donon 


and  a  group  of  men  who  undertook  to  form 
a  corporation  for  the  proposed  construction. 
Pursuant  to  this  agreement  the  California 
Souttaem  Railroad  Company  was  formed,  and 
Its  line  built 

The  commission  filed  an  elaborate  opinion, 
in  which  it  recited  the  foregoing  facts  and 
many  otbens.  It  went  carefuUy  into  the 
question  of  the  cost  of  reconstructing  the 
road  through  the  Temecula  canyon,  and  made 
estimates  of  the  extent  of  territory  which 
would  furnish  traffic  in  consequence  of  the 
proposed  connection.  Suggestion  having  been 
made  that  an  alternative  route  could  be  con- 
structed from  Oceanslde  to  Temecula  with- 
out going  through  the  Temecnla  canyon,  the 
commission  also  found  the  cost  of  construct- 
ing this  line.  The  findings  of  the  commis- 
sion included  the  following: 

"Bighth.  That  the  re-estabUshment  of  a  direct 
connection  between  San  IMego  and  Temecula, 
either  by  way  of  the  Temecula  canyon  or  by 
way  of  the  so-called  alternative  line,  both  of 
which  said  lines  are  described  in  the  preceding 
opinion,  is  a  public  necessity  and  will  greatly 
benefit  all  of  the  country  affected  by  this'  rail- 
road. 

"Ninth.  That  it  is  reasonable  to  order  the  de- 
fendant to  make  such  connection,  and  that  the 
present  and  prospective  traffic  justify  the  ex- 
penditure of  the  sum  of  money  necessary  to  es- 
tablish this  connection." 

On  these  findings  an  order  was  made  re- 
quiring the  Santa  F6  Company  to  present  to 
the  commission  for  its  approval  plans  and  es- 
timates for  a  line  connecting  Oceanslde  and 
Temecula,  either  through  the  canyon  or  by 
the  alternative  route,  and  requiring  it  with- 
in 12  months  after  the  approval  by  the  com- 
mission of  such  plans  and  estimates  to  con- 
struct, complete,  and  put  into  operation  such 
line  of  railroad  and  operate  thereover  regu- 
lar passenger  and  freight  service.  This  is 
the  order  which  is  attacked  in  the  present 
proceeding. 

The  Railroad  Commission  seeks  to  find  au- 
thority for  its  order  in  section  36  of  the  Pub- 
lic Utilities  Act  So  much  of  the  section  as 
is  material  here  reads  as  follows: 

"Sec.  36,  Whenever  the  commission,  after  a 
hearing  had  upon  its  own  motion  or  upon  com- 
plaint, shall  find  that  additions,  extensions,  re- 
pairs or  improvements  to,  or  changes  in,  the 
existing  plant,  equipment,  apparatus,  facilities 
or  other  physical  property  of  any  public  utility 
or  of  any  two  or  more  public  utilities  ought 
reasonably  to  be  made,  or  that  a  new  structure 
or  structures  should  be  erected,  to  promote  the 
■ecnrity  or  convenience  of  its  employes  or  the 
public,  or  in  any  other  way  to  secure  adequate 
service  or  fadlities,  the  commission  shall  make 
and  serve  an  order  directing  that  such  additions, 
extensions,  repairs,  improvements  or  changes 
be  made  or  sucn  structure  or  structures  be  erect- 
ed in  the  manner  and  within  the  time  specified 
in  said  order."     St  1911  [Ex.  Sess.]  p.  36. 

In  assailing  the  validity  of  the  order,  the 
Xietitioner  makes  a  number  of  contentions. 
These,  generally  speaking,  divide  themselves 
into  two  branches.  One  challenges  the  au- 
thority of  the  Railroad  Conuuisslou  to  order 
the  construction  of  a  line  of  railroad,  under 
the  drcumstaucea  here  shown,  regardless  of 
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the  consideration  that  the  operation  of  the 
new  line  might.  In  a  financial  view,  be  bene- 
ficial to  the  company,  while  the  other  turns 
more  specifically  on  the  Inquliy  whether,  un- 
der the  evidence  In  this  particular  case,  the 
construction  directed  to  be  made  would  be 
justified  by  the  showing  of  probable  earnings 
to  accrue  to  the  company.  The  first  of  these 
questions  is  the  more  fundamental,  and  In 
view  of  the  conclusion  we  have  reached  on  It 
we  do  not  find  It  necessary  to  go  Into  an 
analysis  of  the  evidence  that  would  have  to 
be  considered  In  passing  on  the  second. 

The  Issue  to  be  determined  la  this:  Has 
the  Railroad  Commission  authority  to  re- 
quire a  railroad  company  to  extend  Its  line 
of  railroad,  or  to  build  a  new  line,  so  as  to 
connect  with  Its  existing  line  points  that 
have  not  theretofore  been  connected  and 
which  the  company  has  not  undertaken  to  so 
connect?  In  thus  stating  the  question,  we 
eliminate  from  consideration  the  contract 
found  to  have  been  made  between  citizens  of 
San  Xtlego  and  the  incorporators  of  the  Cali- 
fornia Southern  Railroad  Company,  as  well 
as  the  fact  that  a  line  had  once  been  run 
from  Fallbrook  to  Temecula. 

While  the  commission.  In  Its  opinion,  dwelt 
at  some  length  upon  the  moral  obligations 
arising  from  this  contract,  Its  conclusion  was 
not,  perhaps,  In  a  legal  sense,  based  upon  It 
The  first  finding  of  the  learned  commissioner 
who  heard  the  testimony,  after  referring  to 
the  grants  made  under  the  contract,  con- 
cludes as  follows: 

"I  do  not,  however,  find  that  the  moral  or  legal 
obligations  resulting  from  this  contract  are  of 
necessity  a  deciding  factor  in  this  case." 

[1]  But  whether  or  not  the  existence  of 
the  contract  may,  in  some  degree,  have  in- 
fluenced the  commission  In  reaching  Its  con- 
clusion. It  Is  clear  that  grounds  must  be 
sought  elsewhere  for  supporting  the  order 
here  under  review.  We  may  pass,  without 
expressing  an  opinion  of  its  validity,  the  pe- 
titioner's suggestion  that  the  Santa  P6  Com- 
pany was  not  a  party  to  the  contract,  but 
was  a  purchaser  under  foreclosure  of  the 
properties  of  the  corporation  In  whose  behalf 
the  agreement  bad  been  made,  and  there- 
fore not  bound  by  the  contractual  du- 
ties of  Its  predecessor.  See  Hoard  v.  C.  A 
O.  Ry.  Co.,  123  D.  S.  222,  8  Sup.  Ct.  74,  31 
L.  Ed.  130.  For,  even  If  It  be  granted  that 
the  burdens  of  the  agreement  rest  on  the  pe- 
titioner, the  railroad  commission  Is  not  a 
body  charged  with  the  enforcement  of  pri- 
vate contracts.  See  Hanlon  v.  Eshleman,  169 
Cal.  200,  146  Pac.  656.  Its  function,  like 
that  of  the  Interstate  Commerce  Commis- 
sion, Is  to  regulate  public  utilities,  and  to 
compel  the  enforcement  of  their  duties  to  the 
public  (Southern  Pacific  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  433,  31 
Sup.  Ct.  288,  55  L.  Ed.  283) ;  not  to  compel 
them  to  carry  out  their  contract  obligations 
to  Individuals.  This  Is  conceded  by  the  re- 
spondents themselves,  and  we  need  not,  there- 


fore, go  Into  a  review  of  the  various  pro- 
visions of  the  act  (among  others,  section  38 
Itself),  which  demonstrate  the  sonndnesB  of 
the  conclusion  Just  stated. 

[2]  Nor  la  the  ftict  that  a  railroad  line  had 
once  existed  between  Fallbrook  and  Temecula 
a  factor  of  any  moment  in  the  present  in- 
quiry. No  question  Is  made  of  the  authority 
of  the  RaUroad  Commission  to  compel  a  rail- 
road company  or  other  public  utUlty  to  re- 
store a  service  which  It  has  been  famishing. 
Here,  however,  the  line  between  Fallbroot 
and  Temecula  had  been  destroyed  for  about 
20  years  before  the  action  of  the  oonimisslon 
was  Invoked,  and.  Indeed,  before  the  enact- 
ment of  the  law  upon  which  the  commlssloo 
relies  for  Its  authority  to  act.  It  is  expressly 
found  that  "that  portion  of  the  line  fras  left 
abandoned  and  service  discontinued.  It  has 
remained  abandoned  ever  since."  In  view  of 
this  fact.  It  cannot  be  doubted  that  any  ob- 
ligation of  the  predecessor  of  the  Santa  Fi 
Company  to  maintain  and  operate  the  line 
from  Fallbrook  to  Temecula  had  long  since 
ceased  (Pub.  Ser.  Com.  v.  P.  B.  &  W.  K.  R. 
Co.,  122  Md.  438,  89  Att.  726),  and  tbat  no 
such  obligation  ever  rested  upon  the  Santa 
F6  Company  Itself.  The  duty  to  maintain  the 
line  was  dei)endent  upon  the  right  to  main- 
tain It,  and  this  right  was  lost  by  abandon- 
ment (Home  R.  E.  Co.  v.  L.  A.  Pac.  Co.,  163 
CaL  710,  126  Pac.  972),  without  regard  to  the 
question  whether  It  had  been  forfeited  ander 
the  provisions  of.  section  468  of  the  Civil 
Code.  The  case  must,  therefore,  stand  pre- 
cisely as  It  would  If  there  had  never  been  any 
connection  between  these  two  points. 

The  solution  of  the  problem  thus,  present- 
ed must  be  found  In  a  definition  of  the  char- 
acter of  the  order  complained  of.  Is  the 
Railroad  Commission,  In  ordering  the  con- 
struction of  a  railroad  line,  regulating  the 
service  which  the  petitioner  has  undertaken 
to  give  to  the  public,  or  is  it  compelling  the 
railroad  company  to  dedicate  its  property  to 
a  new  service?  If  the  former,  the  commis- 
sion is  acting  vdthin  its  Jurisdiction ;  if  the 
latter.  It  is  attempting  to  exercise  an  author- 
ity which  the  statute  either  has  not  attempt- 
ed or  Is  unable  to  confer  upon  It  Section  36 
of  the  Public  Utilities  Act  authorizes  the 
commission  to  make  an  order  directing  that 
"additions,  extensions,"  eta,  be  made  In  the 
plant  or  facilities  of  any  public  utility.  It 
might  be  argued  that  this  language  Is  broad 
enough  to  Include  additions  to  the  plant,  even 
though  such  additions  may  involve  a  service 
never  contemplated  nor  tmdertaken  by  the 
owner  of  the  utility.  But  if  this  be  taken  to 
be  the  true  meaning,  the  section  expresses 
an  intent  which  cannot,  under  the  restric- 
tions of  the  federal  Constitution,  be  given 
effect.  As  was  said  hy  Henshaw,  J.,  In  Pa- 
cific Telephone  &  Telegraph  Co.  v.  Eshleman. 
166  Cal.  640,  665,  137  Pac.  1119,  1128  (50  L. 
R.  A.  [N.  S.]  662,  Ann.  CJas.  1915C  882): 

"It  may  not  be  amiss  to  point  out  that  the 
devotion  to  a  poblic  uae  by  a  person  or  coipo- 
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ration  of  prt^erty  held  by  them  in  ownership 
does  not  destroy  their  ownership  and  does  not 
Test  title  to  the  property  in  the  public  so  as 
to  justify,  under  the  exercise  of  police  ix>wer, 
the  tailing  away  of  the  management  and  control 
of  the  property  from  its  owners  without  compen- 
sation, upon  the  ground  that  public  convenience 
would  better  be  served  thereby,  or  that  tie.  own- 
ers themselves  have  proven  false  or  derelict  in 
the  performance  of  their  public  duty." 

And  tbe  following  quotation  from  my  opin- 
ion in  the  same  case  Is  also  in  iMlnt: 

"I  think  it  cannot  be  donbted  that  on  order, 
compelling  the  owner  of  private  property, 
against  his  will,  to  subject  that  property  to 
the  use  of  the  public  or  of  an  individual, 
amonnts  to  a  taking  of  property.  •  •  • 
Where  the  particular  property  has  been  dedicat- 
ed to  a  public  use :  where  the  property,  in  other 
words,  IS  employed  in  a  public  service,  the  own- 
er has  consented  that  the  public  mur  use  his 
property  within  the  limits  to  which  the  dedica- 
tion extends.  Within  those  limits,  the  use  by 
the  public  does  not  constitate  a  taking,  or,  if  It 
be  a  taking,  it  is  one  which  has  been  invited  by 
tbe  owner.  But  the  fact  that  the  property  has 
been  offered  for  one  public  use  does  not  author- 
ize the  public  to  use  it  for  other  and  di&erent 
purposes." 

Again,  In  Del  Mar  Water,  eta,  Co.  t.  Bshle- 
man,  167  CaL  666,  680,  140  Pac.  581,  686,  Mr. 
Jnstlce  Shaw,  in  referring  to  section  36  and 
other  provisions  of  tbe  Pnbllc  UtilitleB  Act, 
said: 

"These  Bectionp,  taken  literally,  seem  to  em- 
power the  commission  to  direct  any  public  util- 
ity to  extend  its  plant  and  enlarge  the  territory 
supplied  by  it  in  such  manner  as  the  commission 
shaU  judge  advisable.  But  a  proper  interpreta- 
tion of  these  provisions  must  be  that  they  are 
limited  in  their  application  to  such  public  serv- 
ice corporations  as  may  have  devoted  their  en- 
tire property  to  the  use  of  the  entire  public, 
or  to  those  which  may  luive  undertaken  to  sup- 
ply a  certain  district,  snch  as  a  city,  and  dedi- 
cated their  property  to  tiiat  service  and  which 
afterward  may  have  failed  or  refused  to  ^ve 
to  such  district  an  adequate  service,  or  failed 
or  refused  to  extend  the  system  and  supply  to 
parts  of  the  district,  when  it  was  within  its 
means  to  have  done  so  and  snch  extension  would 
not  be  unreasonable.  In  such  cases  it  would  be 
entirely  proper  to  give  such  a  commission  pow- 
er to  compel  adequate  service  within  the  terri- 
tory which  the  corporation  has  undertaken  to 
serve  and  to  compel  any  reasonable  extension  of 
the  service  to  other  parts  of  such  territory.  But 
even  a  constitutional  declaration  cannot  trans- 
form a  private  enterprise,  or  a  part  thereof,  in- 
to a  puolic  utility  and  thus  take  property  for 
public  use  without  condemnation  and  payment. 
The  provisions  of  this  act  could  not  authorize 
the  commission  to  compel  such  oorporatictn  to 
dedicate  additional  property  to  public  use  with- 
out additional  compensation.  When  a  corpora- 
tion voluntarily  devotes  a  part  of  its  property 
to  public  use,  it  is  to  be  presumed  that  it  makes 
the  dedication  because  it  is  satisfied  with  the 
return  which  it  expects  to  receive,  and  in  that 
way  it  is  deemed  to  have  been  compensated  for 
such  dedication.  But  when  it  is  forced  to  devote 
to  public  use  additional  property  which  it  has 
not  dedicated  to  public  use,  or  is  compelled  to 
extend  its  service  to  supply  uses  or  territory  not 
embraced  in  the  original  dedication,  it  must, 
under  our  constitutional  provisions,  as  a  condi- 
tion precedent,  be  compensated  for  the  value  of 
the  new  property  taken  or  new  use  exacted. 
This  may  be  done  under  the  power  of  eminent 
domain.''^ 

[S]  Tbe  views  thus  announced,  when  ap- 
plied to  the  facts  of  the  case  before  us,  lead 
Inevitably  to  tbe  eonelueilon  that  tbe  commis- 


sion exceeded  Its  power  In  ordering  tbe  con- 
struction of  a  new  line  of  road  to  connect 
Ooeanside  and  Temecnla.  A  public  utility, 
undertaking  to  supply  a  given  public  need, 
submits  Itself  to  tbe  regulatien  and  control 
of  public  authority  with  respect  to  tbe  serv- 
ice wblcb  it  has  thus  undertaken.  Thus, 
a  water  company  having  a  franchise  to  sup- 
ply water  to  tbe  inhabitants  of  a  given  city 
assumes  tbe  public  duty  of  supplying  that 
community  with  water.  It  may  be  compelled 
to  extend  Its  mains  In  order  to  furnish  the 
service  to  such  Inhabitants.  Lukrawka  v. 
Spring  VaUey  Water  Co.,  169  Cal.  818,  146 
Pac.  640.  So  of  companies  fumisblng  gas, 
electric  current,  or  telephone  service.  1  Wy- 
man  on  Pub.  Ser.  Corp.  f  787.  But  to  require 
a  public  utility  to  devote  Its  property  to  a 
service  which  It  has  never  professed  to  render 
is  to  take  that  property,  pro  tanto,  and  such 
taking  cannot  be  justified  except  under  tbe 
power  of  eminent  domain — L  e.,  upon  Just 
compensation.  A  railroad  company.  In  con- 
structing a  line  between  given  points,  does 
not  undertake  to  suiqply  the  transportatloD 
needs  of  any  territory  not  reached  by  Its 
lines.  1  Wyman,  Pub.  Ser.  Corp.  ^  272.  As 
is  pointed  out  by  petitioner,  there  is  a  very 
real  dlfterence  between  tbe  nature  of  the 
service  rendered  by  a  railroad  and  that  fur- 
nished by  a  water  or  gas  company  or  a  tele- 
phone system.  Oas,  water,  electric  light,  or 
(as  a  rule)  telephone  service  must.  In  the 
nature  of  tbings,  be  brought  to  tbe  consumer. 
The  obligation  to  supply  a  given  district  car- 
ries with  It  tbe  duty,  under  reasonable  limita- 
tions, to  extend  tbe  mains  or  lines  of  tbe 
pubUc  utility  to  a  point  on  tbe  consumer's 
premises  where  use  can  be  made  of  the  serv- 
ica  Not  so  with  a  railroad  company.  Be- 
fore freight  or  passengers  can  be  transported 
they  must  be  brought  or  must  come  to  some 
point  on  the  line  of  the  railroad.  True,  tbe 
railroad  company  is  bound  to  provide  ade- 
quate facilities  for  the  service  of  tbe  public 
on  Its  lines.  It  may  be  compelled  to  furnish 
proper  stations  for  the  reception  and  dis- 
cbarge of  passengers  and  freight,  to  supply 
adequate  motive  power  and  cars,  to  install 
safety  devices,  to  make  needed  repairs  and 
additions  to  its  roadbed  and  track,  and  other 
like  improvements.  All  of  these  matters  fall 
within  tbe  scope  of  the  regulation  of  the  serv- 
ice which  tbe  company  baa  undertaken  to 
give.  But  there  is  a  vital  distinction  between 
regulation  of  this  character  and  a  require- 
ment that  the  railroad  company  shall  extend 
Its  operations  by  building  a  new  line  of  road 
to  tap  or  supply  a  territory  wtilch  has  not 
theretofore  had  tbe  benefit  of  direct  railroad 
service.  Such  a  requirement  cannot  be  jus- 
tified by  saying  that  the  points  to  be  thus 
reached  are  within  the  area  already  served 
by  tbe  railroad.  The  area  served  by  any 
railroad  may,  in  a  certain  sense,  be  said  to 
Include  all  of  tbe  territory.  In-  any  direction, 
from  wblcb  freight  or  passengers  may  be 
brought  to  tbe  raUroad  by  any  other  mode  of 
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conveyance.  Such  area  may  extend  to  a  dis- 
tance of  many  miles  from  the  Une  of  the 
road.  Certainly  the  public  duty  of  the  com- 
pany does  not  Indnde  the  obUgation  of  build- 
ing lines  to  any  or  every  portion  of  this  In- 
definite expanse  of  territory. 

Various  decisions  upholding  orders  of  regu- 
lating bodies  with  respect  to  railroads  are  cit- 
ed, bat  we  think  tbey  do  not.  In  any  Instance, 
meet  the  neoeeslties  of  the  case  at  bar.  Much 
stress  Is  laid  upon  Wisconsin,  etc.,  Co.  t. 
Jacobson,  179  U.  8.  287,  21  Sup.  Ct  115,  4B 
Ii.  Ed.  194.  There  the  Supreme  Court  of  the 
United  States  had  under  consideration  an  or- 
der of  the  Railroad  and  Warehouse  Com- 
mission of  the  state  of  Minnesota  requiring 
tvro  railroad  companies  whose  tracks  inter- 
sected at  a  certain  point  to  provide  connect- 
ing tracks  so  that  the  cars  of  each  company 
could  be  run  onto  the  tracks  of  the  other. 
The  ground  of  the  decision  sustaining  the 
order  was,  in  effect,  that  the  requirement  was 
simply  a  regulation  of  the  operations  of  the 
two  companies  in  furtherance  of  their  obli- 
gation to  properly  serve  the  public  needs  and 
convenience.  There  was  no  attempt  to  com- 
pel a  road  to  extend  its  service  beyond  the 
lines  which  It  was  already  operating.  The 
companies  were  merely  required  to  furnish 
facilities  for  the  more  adequate  performance 
of  a  service  already  supplied.  The  same  is 
true  of  the  other  cases  upon  which  reliance 
is  placed.  Thus,  in  Atlantic  Coast  Line  v. 
N.  O.  Corpk  Com.,  206  U.  S.  1,  27  Sup.  Ot 
585,  61  L.  Ed.  933,  11  Ann.  Cas.  396,  the  or- 
der in  controversy  directed  a  raUroad  to  re- 
arrange its  schedules  so  as  to  make  a  con- 
venient connection  between  its  trains  and 
those  of  another  road  passing  a  Junction 
point  The  order  nnder  review  in  Missouri 
Pacific  R.  B.  Co.  T.  Kansas,  216  TJ.  S.  262, 
SO  Sup.  Ct  830,  64  I^  Ed.  472,  required  the 
railroad  company  to  put  into  oi)eration  on 
one  of  its  branches  a  passenger  train  in  place 
of  a  mixed  passenger  and  freight  train.  This 
order,  said  the  court,  did  nothing  more  "than 
command  the  railroad  company  to  perform  a 
service  which  it  was  incumbent  upon  it  to 
perform  as  the  necessary  result  of  the  pos- 
session and  enjoyment  of  Its  charter  pow- 
ers." So  in  Minneapolis,  etc.,  R.  R.  y.  Min- 
nesota, 193  n.  S.  63,  24  Snp.  Ct.  896,  48  L. 
Ed.  614,  the  court  sustained  the  validity  of 
an  order  of  the  Railroad  and  Warehouse 
Commission  of  Minnesota  directing  the  rail- 
road company  to  bultd  and  maintain  a  station 
house  at  a  certain  point  on  its  line.  This 
ruling,  like  the  others  mentioned,  was  based 
upon  the  duty  of  the  company  to  provide 
proper  service  upon  its  lines,  the  court  say- 
ing that  "to  establish  stations  at  proper  plac- 
es is  the  first  duty  of  a  railroad  company. 
The  state  can  certainly  provide  for  the  en- 
forcement of  that  duty."  The  same  grounds 
led  to  the  decision  in  Chicago,  Milwaukee  & 
St  Paul  By.  Co.  t.  Iowa,  283  U.  S.  334,  84 
Sup.  Ct.  682,  68  U  BO.  988.  The  order  there 
In  anestioa  was  one  raqolrlnc  ttM  nllroad 


company  to  accept  shipments  of  coal  In  car- 
load lots  when  tendered  in  cars  of  other  laO- 
road  companies.  The  requirement  was  jus- 
tlfled  "in  order  that  reasonably  adequate  f>- 
cilities  for  traffic  may  be  proTlded."  And 
similar  considerations  were  made  the  gromul 
of  rulings  upholding  orders  requiring  Tarioos 
railroads  to  use  their  tracks  wltbln  the  dt; 
of  Detn^t  for  Interchange  of  traffic  (Grand 
Trunk  By.  Co.  v.  Michigan,  231  U.  S.  457. 
34  Sup.  Ct.  162,  68  L.  Ed.  310),  and  directing 
a  street  railroad  company  to  douMe  track 
its  line  for  a  distance  of  ten  blocks  (Phoenix 
Railway  Co.  v.  Geary,  239  U.  S.  277,  36  Supi 
Ct  46,  60  L.  Ed.  287).  In  the  case  last  dted 
the  court  in  Its  opinion,  used  this  expres- 
sion: 

"Complainant  is  not  required  to  open  ap  new 
territory,  but  only  to  give  better  service  upoi 
a  street  already  occupied  by  it  under  a  pubGe 
franchise." 

These  cases,  one  and  all,  have  to  do  witb 
regulations  designed  to  Improve  the  facilities 
for  transacting  the  business  already  conduct 
ed  upon  the  lines  built  by  the  company  and 
devoted  to  the  transaction  of  that  buaineaa. 
They  furnish  no  support  for  the  claim  that 
a  railroad  company  may  be  compelled  to 
build  new  lines  In  order  to  render  a  new  serv- 
ice, however  necessary  or  oonvenl^it  sudi 
new  service  may  be  to  the  pnblia 

[4,  S]  "It  must  be  remembered,"  said  Mr. 
Justice  Brewer  in  Interstate  Com.  Ck>m.  v. 
Chicago  G.  W.  By.  Co.,  209  U.  S.  108,  US, 
28  Sup.  Ct  493,  496  (52  L.  Ed.  706).  ~that 
railroads  are  the  private  property  of  their 
owners;  that  while  from  the  public  charac- 
ter of  the  work  in  which'  tbey  are  engaged 
the  public  has  the  iwwer  to  prescribe  rules 
for  securing  faithful  and  efficient  service  and 
equality  between  shippers  and  communities, 
yet  in  no  proper  sense  is  the  public  a  general 
manager."  To  the  like  effect  are  the  fol- 
lowing expressions  from  recent  decisions  of 
the  Supreme  Court  of  the  United  States: 

"A  railroad's  poBseBsions  are  subject  to  its 
public  duty,  but  beyond  this  and  witnia  diarts 
limits,  like  other  owners  of  private  property,  it 
may  control  its  own  affairs.  Great  Nortnen 
i^.  V.  Minnesota,  238  U.  S.  340,  36  Sop.  CL 
703,  69  L.  Ed.  1837. 

"The  ccnnpany  is  entitled  to  the  privilege  of 
managing  its  business  in  its  own  way  bo  fcnic 
as  it  does  not  injuriously  affect  the  health,  com- 
fort, safety  and  convenience  of  the  public.  C, 
M.  &  St.  P.  B.  B.  Co.  V.  Wisconsin,  238  U.  S. 
491,  36  Snp.  Ct  869,  59  Ll  Bd.  1423.  U  B.  A. 
1916A,  1133. 

See,  also,  Petq^le  t.  WUber.  108  N.  X.  1, 
90  N.  B.  1140,  27  L.  R.  A.  (N.  S.)  857.  1»  Ann. 
Cas.  626;  People  v.  Stevens,  203  N.  T.  7. 
96  N.  B.  114;  Bacon  v.  Boston  &  Maine  B. 
B.,  63  Vt  421,  76  Att.  12& 

These  quotations  point  to  the  essential 
ground  of  the  invalidity  of  the  order  here  in 
question.  The  supervision  of  service  roider- 
ed  by  a  raUroad  company  is  a  proper  mat- 
ter for  public  regulation  and  contnri.  The 
question  whether  a  railroad  company  shall 
extend  Its  lines  to  points  not  theretc^re 
reached  by  it^  whether,  in  other  words,  It 
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all  engage  in  a  new  and  additional  enter- 
Ise,  la  one  of  policy  to  be  determlQed  by 
i  directors.    To  compel  a  railroad  company 

apply  its  property  to  the  constmctlon  and 
eratlon  of  a  line  of  railroad  which  it  does 
>t  desire  to  construct  or  operate  Is  to  take 
»  property. 
Aa  we  have  already  Indicated,  we  are  dted 

no  authority  which  supports  the  power  of 
e  state,  acting  through  its  railroad  com- 
isslon,  or  otherwise,  to  compel  the  exten- 
on  of  a  railroad  line  In  the  manner  here 
^tempted.  On  the  contrary,  such  decisions 
i  have  come  to  our  attention  tend,  rather,  to 
any  the  existence  of  any  such  power.  In 
ubllc  Service  Commission  v.  P.  B.  &  W.  By. 
o.,  022  Md.  438,  89  AtL  726,  the  court  de- 
tared  the  Invalidity  of  an  order  of  the  Mary- 
ind  Public  Service  Commission  requiring 
tie  railroad  company  to  rebuild  and  operate 

branch  which  had  been  abandoned  (as  had 
be  line  here  in  question)  years  before  the 
[laklng  of  the  order  and  the  acquisition  of 
he  line  by  its  then  owner.  The  Maryland 
tatute  authorized  the  commission  to  require 
I  railroad  company  to  make  "repairs,  Im- 
provements, changes  •  •  ♦  or  additions" 
f  In  its  judgment  they  "should  reasonably 
)e  mude"-^a  provlrion  not  unlike  that  found 
n  section  36  of  our  Public  Utilities  Act. 
See,  also,  Towers  v.  U.  K.  R.,  126  Md.  478,  95 
A.tl.  170;  N.  P.  Ry.  Co.  v.  RaUroad  Com.,  58 
Wash.  360,  108  Pac.  938,  28  L.  B.  A.  (N.  S.) 
1021. 

The  order  Is  annulled. 

We  concur:  ANGBLLOTTI,  C.  3. ;  SHAW, 
J.;  MBLVIN,  J.;  HENSHAW,  X;  lAW- 
LOR,  J. 


CVMMINGS  et  aL  T.  LAUGHIiIN  et  al. 
(L.  A.  8575.) 

(Supreme  Court  of  California.    Oct.  21,  1916. 
Rehearing  Denied  Nov.  20,  1916w) 

1.  Boundaries    *=>35(4)— Evidbnck— Acqui- 

escencb:  in  Location. 
In  a  boundary  suit,  testimony  of  common 
grantor  aa  to  mHrking  bv  row  of  trees,  the 
supposed  dividing  line,  and  that  before  sale  he 
showed  the  grantee  of  the  south  tract  the  row 
as  marking  the  boundary,  and  corroborating 
testimonv  of  the  grantee  of  the  south  tract,  was 
admissible  as  part  of  the  history  of  the  agree- 
ment to  treat  this  line  as  the  true  one. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  f§  163,  166 ;   Dec.  Dig.  <3=>35(4).] 

2.  Advebse  Possession  ®=3ll4(2)— Bvidknob 

— SUFnCIBNCT. 

Evidence  of  occupancy  of  and  dominion  over 
disputed  boundary  strip  by  plaintiffs  and  prede- 
cessors, held  sufficient  to  show  title  by  prescrip- 
tion. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
■cssion,  Cent.  Dig.  If  68S,  686;  Dec.  Dig.  «=» 
114(2).) 

8.  Adveibb  Pobsbssioii  4s»92— Patmkrt  or 

Taxeb-Statbtb. 
Payment  of  taxes  on  a  strip  of  land,  as  to 
which  claims  overlap,  by  claimant  to  title  by  ad- 
verse possession,  is  compliance  with  die  law, 


even  though  they  have  been  paid  by  the  holdet 
of  the  record  title  also. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  616,  520-624;  Dec.  Dig. 
«=>92.] 

In  Bank.  Appeal  from  Superior  Court,  Los ' 
Angeles  County;   Oavln  W.  Craig,  Judge. 

Action  by  W.  E.  Cummlngs  and  another 
against  Homer  Laughlin  and  others.  From 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Lynn  Helm,  of  Los  Angeles,  for  appel- 
lants. Trask,  Norton  &  Brown,  Trask  & 
Brown,  and  Edgar  K.  Brown,  all  of  Los 
Angeles  (Everett  L.  Ball,  of  Los  Angeles,  of 
counsel),  for  respondents. 

HENSHAW,  J.  The  question  here  present- 
ed Is  over  the  title  to  a  disputed  strip  of 
land  lying  between  the  holdings  of  plain- 
tlfTs  and  defendants.  Plaintiffs  asserted  ti- 
tle by  prescription  and  by  agreement  settling 
a  disputed  boundary.  The  court's  findings 
were  In  favor  of  the  plaintiffs  upon  both 
propositions,  against  the  answer  and  cross- 
complaint  of  defendants.    Defendants  appeal. 

The  following  facts  sufficiently  present  the 
controversy:  In  1888  one  Rogers  was  the 
owner  of  a  tract  of  land  containing,  he 
thought,  21  acres  (herein  disregarding  frac- 
tional acreage).  It  was  known  as  lot  13  of 
the  Lick  tract.  He  caused  a  survey  to  be 
made,  dividing  this  lot  into  a  southerly  10 
acres  and  a  northerly  11  acres.  Surveyor's 
stakes  indicated  the  boundary  line,  and  Rog- 
ers planted  a  row  of  flg  trees  along  this  line. 
In  1889  one  O'Dea  became  the  purchaser  of 
the  southerly  10  acres  by  a  deed  calling  for 
the  southerly  10  acres  of  lot  18,  "said  10 
acres  to  extend  back  making  the  easterly  and 
westerly  lines  equal  distances  from  the  ceuter 
of  Franklin  avenue,  and  making  It  a  rec- 
tangular irfece."  No  controversy  arises  over 
the  location  of  the  center  line  of  Franklin 
avenue,  nor  of  the  easterly  or  westerly  line 
of  lot  18.  This  southerly  10  acres,  therefore, 
can  be  and  has  been  accurately  delimited  up- 
on the  ground.  So  delimited  upon  the  ground, 
the  easterly  and  westerly  lines  extend  657.88 
feet  north  of  the  center  line  of  Franklin 
avenue.  But  the  line  of  the  survey  caused 
to  be  made  by  Rogers,  which  line,  as  has 
been  said,  was  marked  upon  the  ground  by 
stakes  and  by  a  row  of  fig  trees,  was  19.41 
feet  south  of  the  true  line,  and  only  637.97 
feet  northerly  from  the  coiter  line  of  E^nk- 
lln  avenue.  Thereafter  Rogers  sold  all  of 
the  rest  of  this  lot  13,  that  is  to  say,  all  of 
the  northerly  portion  of  It,  to  one  Stephens, 
by  a  deed  of  date  October  4,  1892,  which  deed 
conveyed  "the  north  11  acres  of  lot  13,  the 
south  line  thereof  being  parallel  with  the 
south  line  of  lot  18  of  the  western  subdi- 
vision of  the  I^ck  tract"  The  difficulty 
seemingly  ariaea  over  a  shortage  in  the 
acreage  of  lot  13.  If  the  southerly  proprietor 
is  given  10  acres,  the  northerly  proprietor 
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does  not  get  his  11  acres,  and,  conversely,  U 
the  nortJierly  proprietor  Is  given  his  11  acres, 
the  southerly  proprietor  does  not  get  his  10 
acres,  and  hence  this  controversy  over  the 
strip  19  feet  wide  and  662.64  feet  long. 

Subsequently,  touching  title  to  the  northern 
piece,  Stephens,  the  husband,  held  title  untU 
January,  1898,  when  be  conveyed  to  his  wife 
the  land  as  "the  north  11  acres  of  lot  18," 
etc.  Mrs.  Stephens  held  title  until  1902, 
when  she  conveyed  the  land  to  these  plaintifTs 
by  deed  containing  the  same  description. 
Touching  title  to  the  southerly  10  acres, 
O'Dea  and  his  successors  In  Interest  owned 
the  land  from  1889  until  1900,  when  the  land 
was  conveyed  to  Homer  Laughlin,  against 
whom  this  action  was  brought,  and  the  rep- 
resentatives of  whom  are  the  appellants  here- 
in. The  transfers  of  title  were  by  descrip- 
tions identical  with  that  contained  in  O'Dea's 
deed.  In  1902  Homer  Laughlin  caused  a 
siurvey  of  his  10  acres  to  be  made,  which  sur- 
vey showed  his  northerly  line  to  be  657.38 
feet  north  of  the  center  line  of  Franklin 
avenue.  He  asserted  ownership  to  that  line, 
and  this  action  followed, 

[1]  The  court  admitted  the  eviden(«  of 
Rogers,  the  common  source  of  title,  and  of 
O'Dea,  his  grantee  to  the  southerly  10  acres. 
Rogers  testified  to  the  survey  which  he  had 
caused  to  be  made,  to  the  marking  of  the 
northerly  boundary  line  of  what  he  conceived 
to  be  the  southerly  10  acres  by  stakes,  his 
planting  a  row  of  fig  trees  along  this  line, 
and,  further,  that  when  he  came  to  sell  this 
southerly  10  acres,  before  the  execution  of 
his  deed  he  took  O'Dea  iq>on  the  land  and 
showed  him  these  stakes  and  the  line  of  flg 
trees  as  marking  the  northern  boundary  of 
the  tract  which  O'Dea  proposed  to  purchase. 
O'Dea's  testimony  corroborates  this.  He  says 
that  he  paid  no  particular  attention  to  the 
boundary  line  shown  him,  being  more  Inter- 
ested in  other  matters  pertaining  to  the  land, 
but  that  after  he  purchased  it  he  did  recog- 
nize the  line  as  being  his  northern  boundary 
line,  and  In  turn  pointed  it  out  to  his  gran- 
tees as  the  northern  boundary  line.  Objec- 
tion is  made  to  the  introduction  of  this  evi- 
dence, as  being  an  effort  to  vary  by  parol 
the  terms  of  the  deed  of  grant  For  such  a 
purpose,  of  course,  the  evidence  was  inadmis- 
sible ;  there  being  no  effort  here  made  to  re- 
form the  deed  for  fraud  or  mistake.  But 
the  evidence  was  admissible  and  was  prop- 
erly admitted  as  a  part  of  the  history  of 
the  agreement  to  treat  this  line  as  the  true 
line  of  an  uncertain  boundary,  and  as  well 
to  show  the  Initial  claim  of  right  from  which 
originated  plaintiff's  asserted  prescriptive  ti- 
tle. The  evidence  further  shows  that  con- 
tinuously and  uninterruptedly  the  Stephens 
and  their  successors — the  Cummings — exer- 
cised all  the  necessary  acts  of  dominion,  own- 
ership, and  control  over  the  land  under  open 
and  notorious  claim  of  right,  and  m.ilntained 


an  adverse  possession  to  this  strip  of  land 
against  O'Dea  and  his  successors.  This, 
from  the  nature  of  the  case,  was  to  be  ex- 
pected, since  O'Dea  and  his  successors  nn- 
questionably  accepted  this  line  as  being  their 
true  northern  boundary,  and  conseqneDtly 
made  no  opposition  nor  protest  to  the  con- 
tinuous acts  of  dominion  which  plaintiffs  and 
their  predecessors  exercised  over  the  now 
disputed  strip. 

[2,  8]  Much  of  the  briefs  is  devoted  to  as 
attack  and  defense  of  the  finding  of  tlie  court 
to'  the  effect  that  the  boundary  line  was  un- 
certain and  had  been  fixed  by  agreement,  evi- 
denced by  long  acquiescence.  Into  the  con- 
sideration of  this  question  we  need  not  en- 
ter, because  apart  from  it  the  Judgment  of 
the  court  is  fully  sustained  upon  its  further 
finding  of  title  by  prescription.  W^e  have 
said  that  the  occupancy  and  dominion  of 
plaintiffs  and  their  predecessors,  as  found 
by  the  court  and  as  sustained  by  tbe  evi- 
dence, were  quite  sufficient  to  fulfill  the  re- 
quirements of  the  law.  There  is  left  for 
consideration  the  one  question  peculiar  to 
our  law — ^the  payment  of  taxes  by  the  adver<!e 
claimant  for  the  period  required  to  perfect 
a  prescriptive  title.  The  dlfliculty  as  had 
been  Intimated  arose  over  the  f&tt,  as  found 
by  the  court,  that  lot  13  did  not  contain  the 
requisite  and  supposed  quantity  of  land  to 
give  to  the  holder  of  the  southern  10  acres 
and  of  the  northerly  11  acres  each  his  full 
quantity.  Giving  to  the  deeds,  therefore,  the 
land  that  each  called  for  resulted  in  an  over- 
lap. The  taxes  imposed  upon  the  owners  of 
the  northern  piece  were  taxes  upon  11  acres. 
In  like  manner  the  taxes  Imposed  upon  th« 
owners  of  the  southern  piece  were  taxes  up- 
on 10  acres.  These  taxes  were  duly  and  reg- 
ularly paid  by  the  owners.  The  result  was 
a  double  taxation  and  a  double  payment  of 
taxes  upon  the  disputed  strip.  Under  such 
circumstances  the  claimant  to  title  by  ad- 
verse possession  has  fully  complied  with  the 
law  when  he  has  paid  the  taxes  upon  the 
land,  even  though  they  have  also  been  paid 
by  the  holder  of  the  record  title  thereto. 
Cavanaugh  v.  Jackson,  99  Cal.  672,  31  Pac 
509 ;  Owsley  v.  Matson,  158  Cal.  401,  104  Pac. 
983. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur :  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  SliOSS,  J.;  LORIGAN,  X;  lAWLOB, 
J.;    MELVIN,  3. 


GARDNER  v.  STEADMAN.    (Civ.  1841.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifomia.    Sept  15, 19160 

1.  Venue  ®=»66— Application  tor  Cranqk— 

AFTlnAVlT  OP  MBBTTS— SUPFICIKNCT. 

An  affidavit  of  merits  and  residence,  made 
by  defendant's  wife,  who  was  familiar  with  the 
facts  of  the  case,  during  bis  temporary  absence 
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from  tbe  itate,  was  a  tnffident  compliance  with 
Code  Civ.  Proc.  {  396,  providing  that  the  affi- 
davit of  merits  upon  motion  for  change  of  place 
of  trial  mast  be  filed  by  the  defendant. 

nSd.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  H  110-U8;   Dec.  Dig.  «s>66.] 

2.  Venue  «=67— Chasqs  of  Vknus}— Atfi- 

DAVIT— AMBKDKENT. 

An  affidavit  of  merits  and  residence,  made 
by  another  than  defendant  himself,  which  is  de- 
fective because  merely  stating  a  conclusion  of 
affiant  as  to  defendant's  residence,  ma?  be 
amended  in  the  discretion  of  the  court. 

[Kd.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  ii  U4-120;    Dec.  Dig.  <S=C7.] 

3.  Vknuk  «=>e7— Chahqb  of  Vbwuk  — Arn- 
DAviT— Amendment. 

Where  an  affidavit  of  merits  and  residence, 
npon  motion  for  a  change  of  venue  made  br  de- 
fendanf  8  wife,  was  defective  in  that  it  did  not 
contain  facts  showing  defendant's  residence,  but 
was  a  statement  of  a  conclusion  of  affiant,  a 
new  affidavit,  filed  by  defendant's  attorney,  was 
a  sufficient  compliance  with  an  order  of  tbe 
conrt,  permitting  an  amended  affidavit  to  be 
filed. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  iS  114-120;   Dec  Dig.  «=»e7.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fiaadaco;  Marcel  B.  Cert, 
Judge. 

Action  by  N.  L.  Gardner  against  Willis  B. 
Steadman.  From  an  order  granting  defend- 
ant's motion  for  a  change  of  place  of  trial 
of  tbe  action,  plaintiff  appeals.  Order  af- 
firmed. 

R.  W.  Glllogley  and  Algernon  Orofton,  both 
of  San  Francisco,  for  appellant.  Newton  J. 
Skinner,  of  Los  Angeles,  and  R.  P.  Henshall, 
of  San  Francisco,  for  respondent 

RICHARDS,  J.  This  la  an  appeal  from  an 
order  changing  tbe  place  of  trial  of  tbe  ac- 
tion from  tbe  city  and  county  of  San  Francis- 
co to  the  county  of  Los  Angeles  npon  defend- 
ant's motion. 

Tbe  said  defendant  was  sued  In  the  dty 
and  county  of  San  Francisco  upon  a  personal 
obligation  and  was  duly  served  with  pro- 
cess. Within  tbe  tbne  required  by  law  he 
appeared  by  his  attorney  of  record  and  de- 
murred, and  at  the  same  time  filed  a  demand 
for  a  change  of  the  place  of  trial  of  the  ac- 
tion to  Los  Angeles  county.  There  was  also 
filed  at  the  same  time  an  affidavit  of  resi- 
dence and  merits,  which  affidavit,  however, 
was  not  sworn  to  by  the  defendant,  but  by 
his  wife,  who  deposed  therein  that  tbe  de- 
fendant was  temporarily  absent  from  the 
state  of  California,  and  therefore  for  that 
reason  the  affidavit  was  made  by  ber;  tbat 
tbe  residence  of  tbe  defendant  was  some 
time  prior  to  and  at  tbe  time  of  tbe  com- 
mencement of  tbe  action  and  thereafter  In 
tbe  county  of  Loe  Angeles;  tbat  the  affiant 
was  familiar  with  the  facts  of  tbe  case,  and 
had  fully  and  fairly  stated  tbe  same  to  New- 
ton J.  Skinner,  tbe  defendant's  attorney,  and 
upon  such  statement  had  been  advised  by 
bim,  and  verily  believed  that  the  defendant 


bad  a  good  and  substantial  defense  to  tbe 
action  on  tbe  merits.  Upon  the  bearing  of 
tbe  motion  plalntUI  objected  to  this  affidavit, 
but  upon  what  grounds  does  not  appear  In 
tbe  record.  However,  the  defendant  there- 
upon asked  and  obtained  leave  to  file  an 
amended  affidavit  of  residence  and  merits, 
and  thereafter  presented  and  filed  an  affidavit 
of  merits  and  of  residence  sworn  to  by  New- 
ton J.  Skinner,  bis  attorney  of  record.  Tbe 
plaintiff.  In  opposition  to  tbe  motion,  present- 
ed a  counter  affidavit  as  to  tbe  defendant's 
residence,  and  upon  tbe  hearing  tbe  court 
granted  tbe  defendant's  motion  for  a  change 
of  the  place  of  trial,  whereupon  plaintiff 
prosecutes  this  appeal. 

[1]  Tbe  first  contention  of  the  appellant 
is  tbat  the  affidavit  of  m^ts  made  by  tbe 
defendant's  wife  and  presented  on  bis  behalf 
on  said  motion  w&s  fatally  defective  and 
void  for  tbe  reason  tbat  It  was  not  made  by 
the  defendant  himself.  Section  896  of  tbe 
Code  of  Civil  Procednre  provides  tbat  the 
affidavit  of  merits  ni>on  motion  for  change 
of  place  of  trial  must  be  filed  by  tbe  defend- 
ant. The  Supreme  Court,  construing  this 
section  of  tbe  Code  In  an  early  case,  decided 
tbat  this  did  not  mean  tbat  the  affidavit  of 
merits  must  be  made  by  tbe  defendant,  but 
upheld  the  sufficiency  of  an  affidavit  of  mer- 
its made  by  tbe  attorney.  Nicboll  v.  Nlcholl, 
66  CaL  36,  4  Pac.  882.  This  being  so,  we 
see  no  reason  for  holding  tbat  an  affidavit 
of  merits  may  not  be  made  by  any  person  on 
behalf  of  the  defendant  who  Is  sufficiently 
familiar  with  the  facts  of  tbe  case  to  make 
tbe  same;  and  hence  that  tbe  affidavit  of 
merits  on  this  case  made  by  the  defendant's 
wife  was  a  sufficient  compliance  with  the 
statute.  ' 

[2,  3]  Tbe  appellant  further  contends,  how- 
ever, that  the  affidavit  of  tbe  defendant's 
wife,  in  so  far  as  It  purported  to  be  an  af- 
fidavit of  residence  of  the  defendant,  was 
Insufficient  in  point  of  form,  for  tbe  reason 
tbat  it  did  not  contain  facts  showing  that  tbe 
defendant's  residence  was  in  Los  Angeles 
at  the  time  of  the  commencement  of  the  ac- 
tion, but  only  contained  a  mere  statement 
of  the  affiant's  conclusion  in  tbat  regard, 
which  the  appellant  Insists  Is  Insufficient  for 
any  purpose,  citing  the  cases  of  Bemon  v. 
Bernou,  15  Cal.  App.  341,  114  Pac.  1000,  and 
O'Brien  v.  O'Brien,  16  Cal.  App.  103,  116  Pac. 
602.  While  It  Is  true  that  these  cases  hold 
that  an  affidavit  of  residence,  when  made  by 
another  than  tbe  defendant  himself,  should 
contain  more  than  tbe  mere  conclusion  of 
the  affiant,  still  we  are  of  the  opinion  tbat 
an  affidavit  which  merely  states  such  conclu- 
sion may  be  made  the  subject  of  amend- 
ment in  the  discretion  of  tbe  court;  and  in 
the  case  at  bar  the  court,  npon  the  applicaUon 
of  the  defendant,  permitted  the  defendant  to 
file  an  amended  affidavit  of  residence  and 
merits,  whereupon  be  filed  tbe  affidavit  of  his 


«=3For  other  easos  gas  wune  topic  and  iUDY-NUHBER  In  all  Key-Numbered  DigesU  and  Indi 

"igitized  by 


t5oogle 


836 


100  PAGinC  BBPOHTKB 


(CU. 


attorney  of  record  whlcb  It  la  not  contended 
by  the  appellant  is  insufficient  in  subject- 
matter.  But  the  appellant  nrges  that  this 
affldaTit  cannot  be  ccMisidered  as  an  amend- 
ment to  the  prior  affidETit,  and  hence  should 
not  be  received  as  snch.  It  has  been  held, 
however,  that  the  filing  of  a  new  affidavit  of 
merits  by  another  affiant  is  a  sufficient  com- 
pliance with  an  order  of  the  court,  permitting 
an  amended  affidavit  to  be  filed  upon  motion 
for  a  change  of  the  place  of  trial.  Palmer  & 
Rey  V.  Barclay,  92  Cal.  199, 28  Paa  226.  This 
being  so,  and  the  affidavit  of  the  defendant's 
attorney  being  admittedly  mffldent  In  form 
and  substance  to  comply  with  the  require- 
ments of  section  396  of  the  Code  of  Civil 
Procedure,  we  think  the  court  committed  no 
error  in  granting  the  motion  for  a  Change 
of  the  place  of  trial  of  the  action. 
The  order  Is  afflrmedJ 


We   concur: 
OAN,  3. 


IjENNON,    p.    3.1     KERBI- 


HAUB  v.  COUSTETTE  et  aL    (Civ.  1880.) 

(District  Court  of  Appeal,  First  District,  Cali- 
foniia.     Sept.  14,  1916.) 

Work  Ann  Labob  9=s14(2)— Express  Con- 
tract—PiEroBifANCE  Prevented. 
Where    plaintiff   plumbing    contractor    was 

prevented  from  completinft  his  contract  by  de- 
■  lendant'a  abandonment  of  the  construction   of 

the  buildings,  plaintifC  is  entitled  to  recover  the 

reasonable  value  of  the  work  i>erformed  and 

materials  furnished. 
[Ed.  Note. — For  other  cases,  see  Work  and 

Labor,  Cent   Dig.  |i  29,  32;    Dec.   Dig.   «s> 

14(2).] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  George  Haub  against  H.  P. 
Coustette  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

James  F.  Brennan,  of  San  Francisco,  for 
appellants.  Fablus  T.  Finch,  of  San  Fran- 
cisco, for  respondent. 

KERKIOAN,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  in  an  action 
to  recover  for  certain  plumbing  materials 
and  for  work  and  labor  done  and  performed 
by  the  plaintiff. 

Just  prior  to  the  opening  of  the  Panama- 
Padflc  International  Exposition  the  defend- 
ants, owners  of  a  lot  of  land  near  one  of  its 
principal  entrances,  let  contracts  for  the 
erection  of  three  small  stores  on  their  lot. 
One  of  those  contracts  was  with  the  plain- 
tiff, under  the  terms  of  which  he  was  to  fur- 
nish and  install  the  plumbing  In  said  building 
for  a  specified  sum.  Shortly  after  the  open- 
ing of  the  Exposition  the  defendants,  hav- 
ing probably  discovered  that  the  improve- 
ment of  their  property  no  longer  promised  the 


profitable  investment  tbey  had  anticipated, 
discontinued  the  construction  of  the  stores. 
The  plaintiff  had  proceeded  with  the  per- 
formance of  his  contract,  but  certain  paru 
of  his  work  could  not  be  performed  until 
the  buUdlng  had  progressed  to  a  certain 
stage;  for  example,  the  tirflets  oould  not  be 
installed  until  the  floor  bad  been  laid  od 
which  they  were  to  rest,  and  the  sinks  conld 
not  be  placed  in  position  until  the  wainscot- 
ing on  which  they  were  to  hang  was  readj 
to  receive  them.  The  plaintiff  on  aeveral 
occasions  Indicated  to  the  defendants  that 
he  was  ready  and  willing  to  proceed  with  and 
finish  his  work,  and  the  latter  on  at  least 
one  occasion  informed  him  that  ther  ^eie 
going  to  do  nothing  further  with  the  Imilding. 
It  is  plain,  according  to  the  testimony  ac- 
cepted by  the  court,  that  the  defendants  had 
abandoned  the  oonstmctlon  of  the  stores. 
Under  these  circumstances  the  court  was 
warranted  in  finding  and  deciding,  as  It  did, 
that  plaintiff  was  entitled  to  recover  the  rea- 
sonable value  of  the  materials  furnished  and 
the  work  performed.  The  court  found  that 
the  reasonable  value  of  the  work  unperform- 
ed called  for  by  the  contract  was  $55,  and 
directed  that  this  amount  be  deducted  from 
the  cmtract  price,  and  judgment  for  the  bal- 
ance was  accordingly  entered  In  plaintiff's 
favor. 

Such  judgment  appears  to  us  to  be  jnst  and 
legal.  The  defendants  having  delayed  and 
prevented  the  plaintiff  from  completing  his 
contract,  the  latter  was  entitled  to  recover 
the  reasonable  value  of  the  worji  done.-  Mc- 
Connell  v.  Corona  City  Water  Co.,  149  CaL 
60,  85  Pac.  929,  L.  B.  A.  (N.  S.)  1171.  In  Carl- 
son V.  Sheehan,  157  CaL  692,  696.  109  Paa 
29,  80,  the  court  said: 

"Where  a  person  agrees  to  do  a  thing  for  an- 
other for  a  specified  sum  of  money  to  be  paid 
on  fall  performance,  he  is  not  entitled  to  any 
part  of  the  sum  until  he  has  himself  done  the 
thing  he  agreed  to  do,  unless  foil  perfoTToance 
has  been  delayed,  prevented  or  excused  by  tli< 
act  of  the  other  party,  or  by  operation  of  law, 
or  by  the  act  of  €fod  or  the  public  enemy,  as 
specified  in  section  1511  of  the  Civil  Code.  If 
performance  is  prevented  by  the  party  who  is  to 
make  such  payment,  the  person  doing  the  things 
is  entitled  to  payment  as  for  full  performance. 
Civ.  Code,  {  1612.  And  if  one  party  breaks  as 
intermediate  covenant  of  an  executory  agree- 
ment, the  other  party  may  treat  the  entire  con- 
tract as  rescindM  and  recover  in  quantum  mer- 
uit for  the  value  of  the  work  he  has  done  nnJ*-? 
it  Cox  V.  McLeaghlin,  76  CaL  60  [18  Pae. 
100,  9  Am.  St  Rep.  164]." 

The  defendants  contend  ttiat  there  is  a 
variance  in  the  findings  on  the  second  and 
third  connts,  but  no  pains  have  been  taken 
to  point  out  the  asserted  inconslatency,  and 
an  examination  of  the  record  falls  to  rereal 
any  merit  in  such  contentlwi. 

Judgment  affirmed. 

We  concur:  IiHlNNOIi  P.  J.;  RICH- 
ARDS, J. 
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REBSB  T.  O.  B.  AinOO  CX).    (CIt.  1M2.) 

(District  Gonrt  of  Appeal,  First  District,  Cali- 
fornia.    Sept.  15,  1918.    Rehearing  Denied 
by  Supreme  Court  Nov.  14,  1916.) 

1.  Evidence  ^=>445(2)  —  Paboi.  B<vidknob  — 
Vaetino  Wbittsn  Agbeembnt— Evidbnot 
or  Waivbb  or  Contbact  Pbovisions. 

Although  a  contract  for  sale  of  grapes  deslg- 
Bated  a  dtf  as  the  place  of  delivtry  and  accept- 
ance, evidence  that  the  person  making  the  con- 
tract tor  the  purchaser  continued  to  act  as  the 
authorised  agent  of  the  purchaser  and  under 
SDch  authority  approved  the  quality  of  grapes 
and  accepted  them  under  the  contract  at  the 
place  of  shipment,  was  admissible  in  action  upon 
the  contract,  since  It  amonnted  simply  to  evi- 
dence of  waiver  by  defendant  of  the  contract 
provisions  as  to  place  of  delivery  and  acceptance. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2066-2057;   Dec.  tHg.  «=>445(2).] 

2.  Appeal  and  Bbroe  <8=»1011(1)— Review— 
QTrESTIORS   OF  Faot  —  CowruoTiNG  B)vi- 

DEMCE. 

A  finding  of  fact  based  upon  conSicting  evi- 
dence will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $8  3983-3988 ;  Dec.  Dig.  «=» 

iwia).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  B.  O.  Reese  against  the  G.  B. 
Amigo  Company.  From  Judgment  for  plain- 
tiff and  order  denying  defendant's  motion  for 
'  new  trial,  defendant  appeals.    Affirmed. 

Ctrns.  A.  Lee,  of  San  Francisco,  and  Everts 
ft  Ewing,  of  Fresno,  for  appellant.  Short  & 
Sutherland,  of  Fresno,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  the 
Judgment  and  an  order  denying  the  defend- 
ant's motion  for  a  new  trial.  The  plaintiff, 
acting  for  himself  and  also  for  two  other  per- 
sons of  whom  he  was  the  assignee,  brought 
this  action  against  the  defendant  to  recover 
the  contract  price  of  certain  Zinfandel 
grapes,  alleged  to  have  been  sold  and  deliv- 
ered to  the  defendant  in  September,  1913, 
pursuant  to  the  terms  of  three  contracts  for 
the  purchase  of  said  grapes  for  that  year, 
entered  into  between  the  plaintiff  and  his 
assignors,  respectively,  and  the  defendant 
herein,  by  the  terms  of  which  the  plaintiff 
and  his  assignors  agreed  to  sell  and  deliver 
to  the  defendant  first  crop  Zinfandel  grapes, 
which  were  to  be  raised  In  the  county  of  Fres- 
no and  shipped  from  Herman  in  said  county  to 
said  defendant  In  the  dty  and  county  of  San 
Francisco,  which  was  designated  as  the  place 
of  delivery  and  acceptance  of  said  produce. 
These  contracts  were  made  with  the  plaintiff 
and  his  assignors  on  behalf  of  the  defendant 
by  one  Carl  A.  H^ne,  who  was  the  duly 
authorized  agent  of  the  defendant  for  the 
purpose  of  making  said  contracts.  When  the 
first  carloads  of  said  grapes  arrived  in  San 
Francisco  they  were  rejected  by  the  defend- 
ant, which  refused  to  receive  them  as  first 
crop  grapes,  or  to  take  any  pay  for  them  nn- 
',der  said  contracts,  and  refused  to  receive 
any  more  grapes  of  a  like  quality,  whereup<Mi 


the  plalntlfl  and  his  aaslgnors  sold  the  n- 
mainder  of  their  crop  of  gnpea  to  other 
persons,  and  then  bron^t  this  action  for  the 
price  of  the  grapes  rtiipped  to  the  defendant 
as  aforesaid.  Upon  the  trial  of  the  cause  the 
court  found  that  the  carloads  of  grapes  so 
shipped  were  first  aap  Zinfandel  grapes  of 
the  quality  required  by  the  terms  of  said 
contracts,  and  ahso  found  that  the  defendant 
liad  accepted  said  grapes  as  such  at  Kerman 
at  the  time  of  their  shipment  from  that  point, 
and  thereupon  rendered  Judgment  in  favor 
of  the  plaintiff.  From  an  order  denying  tlie 
defendant's  motion  for  a  new  trial  It  Ims 
prosecuted  tlds  appeal. 

[1,2]  The  first  contention  of  the  appellant 
is  that  the  court  erred  in  the  admission  of 
evidence  tending  to  show  that  Carl-  A.  Heljne 
continued  to  act  as  the  authorized  agent  of 
the  defendant  up  to  and  including  the  time  of 
the  shipment  of  said  grapes,  and  tending  to 
show  that  prior  to  and  at  the  time  of  said 
shipment  said  Heljne,  purporting  to  act  as 
the  duly  authorized  agent  of  the  defendant, 
bad  approved  the  quality  of  said  grapes  and 
accepted  them  as  sufficient  under  the  contract 
at  the  point  of  their  shipment  It  Is  the  ap- 
I)ellant's  contention  that  this  proof  tended  to 
vary  the  terms  of  the  written  contracts  be- 
tween the  parties,  which  provided  that  the 
place  of  delivery  and  acceptance  of  said 
grapes  should  be  the  city  and  county  of  San 
Francisco.  We  are  of  the  opinion,  however, 
that  such  would  not  be  the  effect  of  the  intro- 
duction of  such  evidence,  but  that  the  proofs 
thus  adduced  would  simply  amount  to  evi- 
dence of  a  waiver  on  the  part  of  the  defend- 
ant of  the  provisions  of  its  contracts  with 
regard  to  the  place  of  delivery  and  accept- 
ance of  the  grapes.  We  are  of  the  opinion 
that  the  defendant  might,  through  Its  duly 
authorized  officers  or  agents,  have  accepted 
and  received  said  produce  at  Kerman,  Instead 
of  requiring  that  they  be  delivered  at  San 
Francisco,  and  that  the  place  of  acceptance 
should  be  there.  The  only  question,  there- 
fore, presented  on  the  record  is  as  to  wheth- 
er said  Carl  A.  HeUue  was  the  duly  author- 
ized agent  of  the  defendant  for  the  purpose 
of  acceptance  of  said  produce  at  Kerman. 
Upon  this  subject  the  evidence  is  clearly  con- 
flicting, with  the  preponderance  rather  in  fa- 
vor of  the  view  that  Heljue  acted  as  the 
agent  of  the  defendant  throughout  the  crop- 
ping season,  and  that  Ids  ostensible  author- 
ity was  such  as  would  Itave  entitled  him  to 
have  bound  the  defendant  by  his  approval 
and  acceptance  of  the  grapes  at  the  place  of 
their  shipment  Tills  being  so,  the  finding 
of  the  court  to  the  effect  that  the  goods  were 
delivered  and  accepted  at  Kerman  will  not  be 
disturbed. 

The  appellant  further  contends  that  the 
evidence  in  the  case  is  insufficient  to  show 
that  the  grapes  were  ficst  crop  and  of  the 
quality  required  by  the  contracts  in  question ; 
but  as  to  that  -matter  also  the  evidence  is  in 
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conflict,  and  for  that  reason  this  farther  find- 
ing of  the  court  will  not  be  disturbed. 

The  final  contention  of  the  defendant  is 
that  there  was  a  cons[llracy  between  Heijne 
and  the  plaintiff  and  his  assodates,  by  wUcb 
unmarketable  grapes  were  to  be  shipped  to 
the  defendant  and  the  contract  thus  yiolated, 
so  as  to  enable  the  plaintiff  and  his  associates 
to  evade  It  and  sell  the  remainder  of  their 
crop  at  a  higher  price  upon  a  rising  market. 
This  defense  does  not  appear  to  bare  been 
pleaded  nor  in  fact  presented  upon  the  trial 
of  the  cause  In  the  lower  court;  but,  aside 
from  this,  we  do  not  think  the  evidence  is 
sufficient  to  sustain  the  appellant's  conten- 
tion. 

The  Judgment  and  order  are  affirmed. 


BEI/LINGBR  v.  HUGHES  et  aL     (Civ.  2007.) 

(District  Court  of  Appeal,  Second  District,  Oali- 
fomU.     Sept.  18,  1916.) 

1.  NKOUGENCK    *=3l36(26)    —    CONTBIBUTOKY 

Negliqenci— QtrESTioN  yoB  Jukt. 
Where  the  injured  party's  contributory  neg- 
ligence is  pleaded  and  evidence  thereon  is  intro- 
duced, it  is  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  333 ;   Dec.  Dig.  <»5>136(2Q.] 

2.  Municipal  Gorpobations  «=>705(1)  — 
Stbextb  —  Cbossing  Accidents  —  Question 

FOB  JURT. 

Whether  an  automobile  driver,  in  driving  his 
car  around  the  end  of  a  standing  street  car, 
was  negligent,  and  liable  for  damages  when  he 
struck  a  pedestrian,  depends  on  the  degree  of 
care  required,  which  in  turn  is  dependent  on  the 
character  of  the  machine  as  to  size,  weight, 
speed,  and  noise,  and  the  condition  of  the  streets. 
[Ejd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1616;  Dec.  Dig.  ^=> 
705(1).] 

3.  municipai.  corfobations  «=»706(7)  — 
Stbsets  —  Cbossing  Accidents  —  Question 
roB  JuRT. 

In  a  pedestrian's  action  for  injuries  when 
struck  by  an  automobile  at  a  street  crossing, 
whether  she  was  warranted,  after  seeing  the  au- 
tomobile a  short  distance  away  and  knowing  that 
it  would  cross  her  line  of  travel,  in  not  further 
watching  its  approach,  is  a  question  for  the  juiy. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1518;  Dec.  Dig.  ^sb 
706(7).] 

4.  TbIAI,   «s»253(4)— iNSTBUOnONS— Ionobiito 

Issues. 
In  a  pedestrian's  action  for  injuries  when 
struck  by  an  automobile  at  a  street  crossing,  an 
instrnctlon  that  if  the  automobile  driver,  unable 
to  see  a  street  crossing  which  he  approaches  be- 
cause of  a  passing  street  car,  instead  of  stop- 
ping his  machine,  merely  changes  direction  to 
pass  around  the  car,  and  in  so  doing  injures  a 
pedestrian,  he  is  guilty  of  gross  negligence  and 
liable  for  the  damage  proximately  caused  there- 
by, is  erroneous  as  pretermitting  contribntoty 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  616;    Dec.  Dig.  «=>253(4).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Grant  Jackson,  Judge. 
Action  by  Edna  R.  Bellinger  against  James 


B.  Hughes  and  others.  Judgment  for  plain- 
tiff and  order  denying  motion  for  new  trial, 
and  defendants  appeal.    Reversed. 

0.  J.  WiUett,  of  Pasadena,  for  appellants. 
6.  A.  Gibbs  and  Elliot  Olbbs,  both  of  Pasa- 
dena, for  respondent. 

SHAW,  J.  Action  to  recover  damages  for 
personal  Injfirles.  Judgment  was  rendered 
for  plaintiff,  from  which,  and  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  he 
prosecutes  this  appeal. 

The  injury,  damages  for  which  are  sought, 
was  the  result  of  a  collision  between  an  auto- 
mobile operated  by  defendant  Hngtaes  and 
plaintiff  while  she  was  crossing  from  the 
north  side  of  Colorado  street,  in  Pasadena, 
to  the  south  side  thereof,  at  a  point  along 
the  east  line  of  Los  Robles  avenae  wbich  at 
right  angles  intersects  (Colorado  street.  The 
record  here  presented  Is  not  only  meager, 
but  to  a  large  extent  unintelligible  by  reasoc 
of  the  fact  that  a  map  or  plat,  not  brought 
up  in  the  record,  was  used  by  witnesses  who 
pointed  out  thereon  positions  and  places  of 
knowledge  of  which  is  necessary  to  a  proper 
understanding  of  the  relation  of  the  iiarti*^ 
to  the  location  where  the  injury  occurred 
But  to  the  court  this  evidence,  without  the 
map,  is  meaningless. 

Numerous  errors  are  assigned,  only  one  <■' 
which,  however,  we  deem .  necessary  to  con- 
sider, as  upon  this  we  are  of  the  opinion  that 
the  Judgment  and  order  must  be  reverse<i 
This  error  consists  In  giving  to  the  Jnrr. 
without  qualification  thereof,  an  Instmctioo 
numbered  17,  as  follows: 

"If  an  automobile  driver  not  being  able  to  s^ 
a  street  crossing  which  he  is  approaching  beraa*' 
of  a  passing  street  car,  instead  of  stopping  h:^ 
machine,  merely  changes  its  direction  so  as  to  : 
around  the  car,  and  in  doing  so  cornea  suddenlj 
upon  and  runs  into  and  injures  a  person,  he  ii 
guilty  of  gross  negligence,  and  is  liable  for  tl 
damage  proximately  caused  thereby." 

It  appears  that  a  street  car  track  was 
maintained  along  Colorado  street  west  ai 
Los  Robles  avenue,  which  at  the  Intersec- 
tion was  extended  in  a  southerly  directinc 
along  the  latter  street.  Immediately  hetmti 
the  time  of  the  injury  a  street  car  operated 
Upon  said  line  was  on  the  track  at  a  point  i 
Just  west  of  the  line  of  Los  Boblea  aTenv  I 
and  about  to  turn  southerly  into  said  areoix 
when  plaintiff,  who  was  crossing  CkHonda 
street  and  had  reached  a  point  therein  aboo: 
half  or  two-thirds  of  the  way  between  th? 
street  car  tnuto  and  the  curb,  saw  tbe  auto- 
mobile on  the  south  side  of  Colorado  street 
and  near  the  west  line  of  Los  Boblea  aTeniw 
She  testifies  that  this  automobile  appeared 
to  be  held  up  by  the  street  car,  wblch  was 
about  to  turn  in  front  of  It  into  Lob  Robles 
avenue,  or  for  other  reasons  bad  slomi! 
down.  At  all  events,  she  says  she  was  sore, 
since  the  street  in  front  of  her  over  whiH: 
she  was  crossing  was  clear,  that  sbe  bad  thn 
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3  reacb  the  south  curb  line  thereof  before 
be  automobile  -would  reach  the  line  of  her 
ravel  In  efTectlng  the  crossing.  When  eight 
r  ten  feet  from  the  south  curb  line  of  Ciolo- 
ado  street  she  was  struck  by  the  motor  car 
nd  knocked  down.  There  la  evidence, 
hough  contradicted,  tending  to  show  that 
)lnlntlff  at  the  time  she  was  struck  by  the 
LUtoraoblle  was  facing  east — that  Is,  In  the 
llrectloQ  In  which  the  automobile  was  going 
—and  when  "she  got  just  beyond  the  tracks 
:hat  are  In  the  center  of  the  street  she  got 
Hit  of  the  way  of  a  passing  motorcycle." 
Plaintiff  testified  that  she  "saw  the  automo- 
}ile  plain  enough"  when  it  was  approaching 
iust  back  of  the  street  car.  As  to  whether 
uny  signal  was  given  by  the  operator  of  the 
automobile  by  horn  or  bell,  and  as  to  the 
speed  at  wtdcb  It  was  operated — ^whether 
rather  fast,  as  testified  to  by  one  witness, 
moderate  speed,  or  slowly,  as  testified  by  oth- 
ers— the  evidence  is  likewise  conflicting. 

[1]  The  answer  alleged  contributory  neg- 
ligence on  the  part  of  the  plaintifF,  and  since 
there  was  evidence  which.  If  believed  by  the 
jury,  would  establish  such  fact,  the  question 
as  to  whether  or  not  plaintiff  was  guilty  of 
contributory  negligence,  which  constituted  the 
proximate  cause  of  her  injury,  should  have 
been  submitted  to  the  jury  fttr  determination ; 
and  had  it  so  found,  this  court  could  not  have 
disturbed   such  verdict     The  claim,   as  to 
which  there  was  a  conflict  of  evidence,  that 
plaintiff  had  her  eyes  turned  away  from  the 
automobile,  the  approach  of  which  she  had 
noticed,  and  that  she  stepped  back  to  escape 
a  collision  with  a  passing  motorcycle,  If  be- 
lieved, might  justify  a  conclusion  of  negli- 
gence on  the  part  of  plaintiff.    And  her  own 
testimony  to  the  effect  that  the  distance  be- 
tween the  line  upon  which  she  was  crossing 
the  stteet  and  the  approaching  automobile 
was  little  more  than  the  intervening  space 
of  Los  Robles  avenue  (width,  however,  not 
shown)  might  be  deemed  well  calculated.  If 
believed  by  the  jury,  to  constitute  a  suffi- 
cient warning  to  her  of  danger  from  which 
by  the  exercise  of  ordinary  care  she  could 
escape.    Reasonable  minds  might  have  dif- 
fered as  to  whether  or  not,  under  the  circum- 
stances, she  was  justified -In  concluding  that 
the  motor  would  not  continue  its  progress, 
and  as  to  whether  she  should  not  at  least 
have  looked  in  the  direction  of  the  approach- 
ing automobile,  and  this  even  though  no  sound 
of  the  horn  or  other  signal  was  given.    "The 
fact  of  negligence  is  generally  an  inference 
from  many  facts  and   circumstances,  all  of 
which  it  is  the  province  of  the  jury  to  find." 
Schierhold  v.  North  Beach  &  M.  R.  R.  Co., 
40  Cal.  453.    In  Davis  v.  Pacific  Power  C!o., 
107  Cal.  575,  40  Pac.  952,  48  Am.  St  Rep. 
156,  it  is  said: 

"It  is  only  where  the  undisputed  tncta  are  such 
aa  to  leave  but  one  reasonable  inference,  and 
that  of  negligence,  that  the  court  la  Justified  in 
taking  the  question  from  the  jury." 


Where  either  negligence  Is  set  up  as  a 
cause  of  action  or  contributory  negligence 
pleaded  as  a  defense,  it  seldom  happens  -that 
the  questlcm  Is  so  clear  from  doubt  that  the 
court  can  undertake  to  say  as  a  matter  of 
law  how  the  jury  should  find  upon  such  is- 
sues. It  is  apparent,  we  think,  that  plaintiff 
relied  upon  the  course  of  the  automobile  be- ' 
Ing  obstructed  by  the  street  car  which  she 
had  reason  to  think  was  about  to  turn  Into 
Los  Robles  avenue  ahead  of  the  automobile. 
Whether  an  Inference  of  negligence  on  the 
part  of  the  plaintiff  In  not  further  watch- 
ing the  approach  of  the  automobile  was  Justi- 
fied depended  upon  whet])er  she  was  justified 
in  this  reasoning.  As  said  in  Johnson  v. 
Thomas  (Cal.)  43  Pac.  678: 

"It  was  certainly  an  inference  upon  which 
minds  might  well  differ,  and  hence  proper  to  be 
submitted  to  a  jury,  under  proper  Instructions." 

[2,  S]  The  evidence  shows  that  the  position 
of  the  street  car  was  such  as  to  partially  at 
least  obstruct  the  automobile  driver's  view 
of  the  street  crossing,  and  that  he  did  not  see 
the  plaintiff  until  after  his  automobile  had 
passed  the  street  car,  when  he  came  sud- 
denly upon  plaintiff,  which  facts  bring  the 
case  directly  within  the  Instruction  given. 
Nevertheless,  if  the  jury  were  satisfied  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, which  was  the  proximate  cause  of  her 
injury,  she  was  not  entitled  to  recover.  In 
effect,  the  jury  was  told  to  disregard  all  evi- 
dence tending  to  prove  contributory  negli- 
gence on  the  part  of  plaintiff,  and  in  effect 
took  from  It  the  consideration  of  all  evi- 
dence tending  to  show  negligence  and  care- 
lessness on  her  part  5uch  we  do  not  con- 
ceive to  be  the  law.  Whether  such  act  on 
the  part  of  the  automobile  driver  would  con- 
stitute negligence  and  render  him  liable  for 
damagies  caused  by  a  collision  would  depend 
upon  the  decree  of  care  required  In  the  oper- 
ation of  his  machine,  and  this  in  turn  would 
depend  upon  the  dangerous  character  of  the 
machine,  its  size,  weight,  the  speed  at  which 
it  was  operated,  the  noise  it  made,  condi- 
tion of  the  streets,  and  other  conditions  which 
might  be  mentioned.  Simeone  v.  Lindsay,  6 
PennewiU,  224,  65  Atl.  778.  Whether  plain- 
tiff was  warranted,  after  she  saw  the  ap- 
proaching automobile  a  short  distance  away, 
knowing  that  it  would  cross  the  line  of  her 
travel,  in  not  further  watching  the  approach 
thereof,  was  a  question  upon  which  minds 
might  well  differ,  and  hence  it  should  have 
been  submitted  to  the  jury.  Respondent  at- 
tempts to  justify  the  giving  of  this  instruc- 
tion upon  the  authority  of  Gregory  v.  Slaugh- 
ter, 124  Ky.  846,  99  S.  W.  247,  8  L.  R.  A. 
(N.  S.)  1228,  124  Am.  St  Rep.  402,  the  syl- 
labus of  which  reads  as  follows: 

"The  driver  of  an  automobile  is  guilty  of  gross 
negligence  in  driving  his  car  at  high  speed  across 
the  intersection  of  two  much-used  streets  and 
around  the  end  of  a  street  car,  which  obstructs 
his  view  of  the  crossing,  so  that,  upon  finding  a 
pedestrian  directly  in  the  path  of  the  car,  he  can- 
not avoid  a  coUision  with  Urn."  {  '/^/^<^T,-» 
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There  Is  no  evidence  liere,  however,  tbat 
the  lutersectltm  of  Colorado  street  and  Iios 
Robles  avenue  was  a  much-used  street  On 
the  contrary.  It  might  be  tliat  It  was  seldom 
traveled  or  crossed.  Nor  does  the  evidence 
show  that  the  defendant  ran  his  automobile 
around  the  end  of  the  street  car,  and  the  evi- 
dence cannot  as  a  matter  of  law  be  said  to 
Justify  the  conclusion  that  the  car  was  being 
driven  at  a  high  rate  of  speed,  or  at  other 
than  a  moderate  rate  of  speed. 

[4]  It  is  true  that  the  court  elsewhere  In 
the  instructions  told  the  Jury  that  even 
though  it  found  defendant  guilty  of  negli- 
gence In  managing  the  automobile,  its  verdict 
must  be  luihls  favor  if  they  found  that  plain- 
tiff was  guilty  of  negligence  constituting 
the  proximate  cause  of  the  Injuries  receiv- 
ed; and  also  told  them  that  if  plaintiff  in 
the  exercise  of  ordinary  care,  by  looking  or 
listening,  might  have  observed  the  automobile 
approaching,  and  did  not  exercise  sach  care, 
she  was  guUty  of  negligence  which  would 
prevent  her  recovery.  In8tmctl(»i  No.  17, 
however,  was  given  without  any  quallflca- 
tlons  whatever,  and  It  is  Impossible  to  recon- 
cile it  with  other  instructions.  The  evidence 
tended  clearly  to  show  the  facts  upon  whldi 
the  Jury  were  therein  told  that  defendant 
was  guilty  of  gross  negligence  and  liable 
for  damages,  and  was  well  calculated  to  mis- 
lead the  Jury  in  arriving  at  its  verdict  Un- 
der these  circumstances,  our  conclusion  is 
that  It  constitutes  prejudicial  error. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 

We  concur:    CONREY,  P.  J.;   JAMES,  J. 


PEOPLE  T.  AMBROSE.     (Cr.  681.) 

(IMstrict  Court  of  Appeal,  Krst  District,  Cal- 
ifornia.   Sept  18,  1916.) 

1.  CONSPIBAOT  «=»43(11)  —  SuFricntNOT  OF 
Indictment— Offensk. 

An  indictment  under  Pen.  Code,  J  182,  subd. 
6,  declaring  a  conspiracy  to  commit  any  act 
for  the  obstruction  of  justice  or  the  due  admin- 
istration of  the  law  to  oe  a  criminal  conspiracy, 
alleging  that  defendant  unlawfully,  willfully, 
and  fraudulently  conspired  and  agreed  to  obtain 
the  release  from  custody  of  a  party  confined  to 
the  county  jail  awaiting  trial  upon  an  indict- 
ment for  a  felony  by  presenting  to  the  superior 
court  a  fraudulent,  worthless,  and  void  bail 
bond,  stated  facts  sufficient  to  constitute  the  of- 
fense charged. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  gi  86,  98;   Dee.  Dig.  €=343(11).] 

2.  CoNSPmACT  «=5»47— SomciENOT  OF  Evi- 
dence—Fbaitdtjij:nt  AND  WOBTHLESS  BAII, 
Bond. 

Evidence  on  the  trial  upon  such  indictment 
ftstd  ijisufficipnt  to  sustain  a  conviction,  in  that 
it  didnot  show  that  the  bond,  as  re^rds  the 
party  whom  defendant  was  charged  with  advis- 
ing to  sign  it,  was  worthless  and  void. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  |i  10&-107;    Dec  Dig.  «=»47.] 


Appeal  from  Superior  Court,  City  and 
County  Of  San  Francisco;  Frank  H.  Donne, 
Judge. 

Frank  Ambrose  was  convicted  of  criminal 
conspiracy,  and  from  the  conviction  and  the 
denial  of  bis  motion  for  a  new  trial,  he  ap- 
peals.   Judgment  and  order  reversed. 

John  D.  Harloe,  of  San  Francisco,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Blordan,  Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  In  an  Indictment  returned 
to  the  superior  court  of  the  city  and  oountr 
of  San  Francisco  the  defendant  herein,  Johit 
ly  with  three  other  persons,  was  charged  with 
the  crime  of  criminal  conspiracy.  The  ap- 
peal is  from  the  Judgment  of  final  conviction, 
and  from  an  order  denying  a  new  triaL 

Subdivision  5  of  section  182  of  the  Penal 
Code,  under  which  the  indictment  evidently 
was  drawn,  denounces  as  a  criminal  con- 
spiracy the  conduct  of  two  or  more  persons 
who  conspire  "to  commit  any  act  •  •  • 
for  the  perversion  or  obstruction  of  Justice 
or  due  administration  of  the  laws."  The 
charging  part  of  the  indictment  alleges  that 
the  defendant  acting  in  concert  with  the 
three  codefendants,  "did  unlawfully,  wlllfol- 
ly,  and  fraudulently  ccmspire,  combine,  con- 
federate, and  agree  to  obtain  the  release  and 
discharge  from  custody"  of  one  Joseph  Mon- 
ahan  (who  was  confined  in  the  county  Jail 
pending  trial  upon  an  indictment  which  charg- 
ed him  with  the  commission  of  a  felony),  "by 
presenting  to  the  superior  court  of  the  state  of 
California  in  and  for  the  dty  and  count; 
of  San  Francisco  a  fraudulent,  worthless, 
and  void  bail  bond."  The  indictment  further 
alleged  that  two  of  the  codefendants  had 
agreed  to  falsely  swear  and  did  so  swear, 
when  qualifying  as  sureties  upon  the  bail 
bond  of  Monahan,  that  they  were  each  worth 
the  sum  of  $2,500,  the  amount  fixed  as  bail, 
over  and  above  their  Just  debts  and  liabili- 
ties, and  that  they  were  respectively  the 
owners  of  certain  real  estate  situated  In  the 
county  of  Yolo  and  the  dty  and  county  of 
San  Francisco. 

[1]  Apparently  the  only  connection  whldi 
the  defendant  Ambrose  had  with  the  conspir- 
acy charged,  in  so  far  as  the  allegations  of 
the  Indictment  are  concerned.  Is  to  be  found 
in  the  concluding^  paragraph  of  the  Indict- 
ment, which  alleged  that  he  advised  and 
counseled  Sbaney,  one  of  the  codefendants 
who  became  a  surety  on  the  bond,  "to  exe- 
cute said  bond  and  to  swear  that  be  was  the 
owner  of  said  property."  It  will  be  noted 
that  the  indictment  does  not  charge  that  it 
was  the  Intent  and  purpose  of  the  defendant 
and  his  alleged  co-conspirators  to  do  any- 
thing more  by  the  preparation  and  presenta- 
tion of  the  ball  bond  in  question  than  to  pro- 
cure the  release  of  Monahan  upon  ball  pend- 
ing his  trial  upon  the  felony  charged  against 
him.  Neither  expressly  nor  by  necessary  im- 
pUcatioa  does  the  Indictment  allege  that  the 
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release  of  Monahan  npon  worthless  ball  was 
procured  primarily  for  the  purpose  of  permit' 
ting  him  to  abscond  and  thereby  erade  the 
possible  penalties  of  a  trial  and  conviction. 
Nevertheless  we  are  of  the  opinion  that  the 
indictment  states  facts  sufficient  to  consti- 
tute the  offense  charged  against  the  defend- 
ant, and  that  therefore  his  demurrer  was 
properly  overruled  by  the  trial  court.  True 
it  is  tibat  release  from  custody  upon  bail 
pending  trial  is  ordinarily  the  constitutional 
and  statutory  right  of  every  person  charged 
with  crime;  but  it  is  equally  true  that  it  la 
neither  the  constitutional  nor  statutory  right 
of  a  person  to  be  so  released  by  means  of  a 
false  and  worthless  ball  bond ;  and  it  seems 
certain  to  us  that  the  procurement  of  the 
release  In  that  manner  is  a  perversion  of  the 
due  administration  of  the  law,  and  therefore 
comes  within  the  denunciation  of  subdivision 
5  of  section  182  of  the  Penal  Code. 

[2]  We  are  not  satisfied,  however,  upon  a 
review  of  the  evidence  adduced  upon  the  en- 
tire case  that  the  Judgment  agdlnst  this  de- 
fendant cannot  be  sustained.  The  only  evi- 
dence adduced  upon  behalf  of  the  people 
tending  in  any  way  to  connect  the  defendant 
with  the  alleged  conspiracy  may  be  stated  in 
substance  to  be  that  the  codefendant  Sbaugh- 
nessy  qualified  as  a  surety  upon  the  ball 
bond  in  question  under  the  name  of  Sbaney ; 
that  the  property,  which  at  the  time  of  quali- 
fying he  swore  he  owned,  stood  of  record  in 
the  name  of  Shaney ;  that  the  property  orig- 
inally belonged  to  Ambrose ;  that  the  latter 
bad  placed  it  of  record  in  the  name  of  Sban- 
ey at  a  time  when  he  was  having  trouble 
with  his  wife;  that  Shanghnessy,  with  the 
knowledge  and  consent  of  the  defendant  Am- 
brose, pretended  to  be  the  owner  of  the  prop- 
erty, and  on  one  or  two  occasions  exercised 
acts  of  ownership  over  the  property  by  bor- 
rowing money  secured  by  mortgages  upon  it 
executed  and  acknowledged  in  the  name  of 
Shaney ;  that  one  Barkley,  attorney  for  Mon- 
ahan, called  upon  Ambrose  for  the  purpose 
of  having  him  procure  Shanghnessy  as  a 
bondsman,  giving  as  security  the  property  in 
question ;  that  the  defendant  Ambrose  stated 
to  Barkley  that  he  had  no  objection  to 
Shanghnessy  going  upon  the  bond ;  and  that 
when  Shanghnessy  mentioned  the  subject  of 
going  npon  the  bond  Ambrose  replied:  "If 
you  desire  It,  go  on  the  bond ;  It  is  all  right ; 
I  think  Monahan  is  all  right"  Incidentally 
It  was  shown  in  evidence  that  Shanghnessy 
was  sometimes  known  as  Sbaney. 

In  the  face  of  tbls  evidence  we  do  not 
tbink  It  can  be  said  that  the  bond,  as  re- 
gards Shaughnessy's  qualifications  to  serve 
thereon,  was  valueless.  Even  though  the  de- 
fendant Ambrose  claimed  to  have  been  the 
real  owner  of  the  pr<^erty,  nevertheless  in- 
asmuch as  the  record  title  was  in  the  name  of 
Shaney,  and  that  Shanghnessy  under  the 
name  of  Shaney  (by  which  he  was  sometimes 
known)  duly  executed  and  acknowledged  tbe 


bond,  there  can  be  no  doubt  that  the  property 
standing  in  the  name  of  Shaney  could  have 
been  resorted  to  lA  satisfaction  of  a  breach 
of  the  bond  had  one  occurred.  This  being  so, 
it  cannot  be  held  that  the  evidence  sustains 
the  allegation  of  the  indictment  to  the  eftect 
that  Ambrose  counseled  and  advised  his  co- 
defendant  Shaughnessy  to  execute  and  qual- 
ify upon  a  false  and  worthless  bopd.  It  may 
be  conceded  that  the  evidence  shows  that  tbe 
codefendant  Gllfeather,  who  qualified  as 
surety  upon  the  bond,  perjured  himself  when 
he  swore  upon  qualifying  that  he  was  the 
owner  of  certain  property  situate  In  the  city 
and  county  of  San  Francisco,  and  that  there- 
fore, in  so  far  as  Gllfeather  was  concerned, 
the  bond  was  false  and  valueless;  but  aside 
from  the  fact  that  the  indictment  does  not 
charge  Ambrose  vrlth  having  counseled  and 
advised  GUfeather  to  execute  the  bond  and 
qualify  as  a  surety  thereon,  we  have  been 
unable  to  find  in  -the  record  any  evidence 
showing  or  tending  to  show  any  connection 
of  tbe  defendant  Ambrose  with  bis  codefend-  ■ 
ant  Gllfeather  in  the  preparation  and  presen- 
tation of  tbe  bond.  In  short.  In  so  far  as  the 
evidence  shows,  whatever  Ambrose  may  have 
done  In  the  transaction  was  Independent  of 
anything  done  by  Gllfeather.  This  being  so, 
it  cannot  be  said  that  the  conspiracy  charged 
in  the  indictment  was  sustained  by  tbe  evi- 
dence adduced  at  tbe  trial. 

This  conclusion  makes  it  unnecessary  to 
refer  to  and  decide  the  other  points  present- 
ed upon  tbe  appeal. 

For  the  reasons  stated,  the  Judgment  and 
order  appealed  from  are  reversed. 


CORY  V.  HOTCHKISS  ct  al.    (Civ.  1925.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Sept.  15,  1916.) 

1.  Advbbse  PossEssioir  ®=»112— Evidence— 
Pbesumption— Statute. 

Under  Code  Civ.  Proc.  {  321,  plaintiff,  in  an 
action  to  quiet  title  showing  tbe  record  title  in 
himself,  was  expressly  presumed  to  have  been 
seized  of  the  possession  within  the  time  required 
by  law;  and  hence  the  burden  was  upon  the 
defendants  to  show  that  they,  or  either  of  them, 
having  color  of  title  to  the  land,  had  held  and 
possessed  it  against  the  plaintiff  for  the  full 
statutory  period  of  five  years  preceding  the 
commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  «  651,  653,  654,  657-658, 
661-668,  665,  666;   Dec.  6ig.  «=>112.] 

2.  Advebbx  Possession  «S3114<1J — Posses- 
sion roB  Pabtubaqe — Suitioienot  of  Evi- 
dence. 

In  an  action  to  quiet  title  to  uncultivated, 
aninclosed  land,  evidence  held  not  to  show  that 
a  defendant,  having  color  of  title,  had  continu- 
ously or  at  all  occupied  the  land  for  pasturage 
within  Code  Civ.  Proc.  {  323,  subd.  3,  for  the 
statutory  period  of  five  years  necessary  to  estab- 
lish his  claim  of  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  {{  682,  683;  Dec.  Dig.  ^s> 
114(1).] 
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8.  Adtebse  Fosbebsior  4=3ll2— BtrBDXik  or 
Pboof  —  Crabacteb  of  Posbbssion  —  Stat- 
ute. 

In  an  action  to  quiet  title  to  uncoltiTated 
land,  a  defendant,  withont  color  of  title,  in  or- 
der to  establish  his  claim  of  adverse  possession, 
was  required  to  show  that  the  land  had  been 
protects  b7  a  substantial  inclosure  and  had  been 
cultivated  and  improved  during  his  use  and  pos- 
session, as  required  by  Code  Civ.  Proc.  S  325. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  il  651,  653,  664,  657-659, 
661-663,  665,  666;   Dec  Dig.  «=>112.] 

4.  Advebse  Possession  ®=>114(1) — Chabaotbb 
of  possebsion— sufficiency  of  evidkwok. 
Evidence  as  to  the  use  and  occupation  of  it 
by   one   of    defendants   withont   color   of   titie 
held  not  sufficient  to  show  that  such  defendant, 
or  another  defendant,  claiming  under  a  tax  deed, 
had  exclusive  use'  and  occupation  of  the  land 
for  the  statutory  period  within  Code  Civ.  Proc. 
i  323,   defining  what  constitutes  adverse  pos- 
session under  written  instruments  or  judgment. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |§  682,  683 ;    Dec  Dig.  «=> 

Appeal  from  Superior  Court,  Fresno 
County;  Geo.  E.  Chnrch,  Judge. 

Action  by  Albert  J.  Cory  against  W.  J. 
Hotchkiss  and  D.  J.  Canty,  wltb  counter- 
claim by  defendants.  Judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  de- 
fendants appeal.  Judgment  and  order  af- 
firmed. 

E.  A.  Williams,  of  Fresno,  for  appellants. 
Drew  &  Drew  and  Frank  Eauke,  all  of 
Fresno,  for  respondent. 

LENNON,  P.  J.  The  plalntilt  in  tlila  ac- 
tion sought  and  recovered  Judgment  against 
the  defendants,  quieting  bis  title  to  160 
acres  of  land  situate  in  the  county  of  Fres- 
no. The  defendants'  answer  denied  all  of 
the  material  allegations  of  the  plaintiffs 
complaint,  and,  cross-complaining,  claimed  ti- 
tle to  the  lands  in  dispute  by  adverse  posses- 
sion, and  also  under  a  purported  tax  sale 
and  deed  from  the  county  tax  collector  to  one 
R.  M.  Bartbold,  which  was  followed  by  a 
deed  from  the  latter  to  the  defendant 
Hotchkiss,  alleged  to  have  been  made  and 
executed  for  the  benefit  of  Hotchkiss  and 
the  defendant  Canty.  The  trial  court  found 
that  the  tax  sale  which  was  the  basis  of  the 
tax  collector's  deed  to  Barthold  was  invalid 
for  the  reason  that  it  was  made  for  an 
amount  in  excess  of  that  permitted  by  law. 
It  is  conceded  that  the  evidence  sustains  this 
finding,  and  'that  as  a  consequence  the  tax 
deed  did  not,  as  further  found  by  the  trial 
court,  convey  any  title  to  the  land  in  dis- 
pute to  Barthold  or  his  purported  successor 
in  interest.  It  is  claimed,  however,  that  by 
reason  of  the  purported  deed  from  the  tax 
collector  to  Barthold  and  the  deed  from  lilm 
to  the  defendant  Hotchkiss,  the  defendants 
had  color  of  title  sufficient  to  support  their 
claim  of  title  to  the  land  by  adverse  pos- 
session under  the  provisions  of  section  323 
of  the  Code  of  Civil  Procedure. 


[1]  The  record  title  to  tbe  land  having 
been  shown  to  be  in  tbe  plaintiff,  presump- 
tirely  he  was  seised  of  the  possession  witb- 
in  the  time  required  by  law,  and  therefore 
the  burden  was  upon  the  deteadanta  to  shoir 
that  they,  or  either  of  them,  having  color  of 
title  to  the  land,  had  held  and  possessed  the 
same  as  against  the  plaintiff  for  the  fall 
statutory  period  of  five  years  preceding  the 
commencement  of  tbe  present  action.  Code 
Civ.  Proc.  S  321. 

[2]  In  support  of  the  burden  tbus  placed 
upon  the  defendants  they  showed  that  year- 
ly for  seven  or  eight  years  prior  to  the  com- 
mencement of  the  action  the  defendant  Canty 
bad,  in  vnriting,  leased  tbe  land  in  suit  to 
one  Pucben  for  the  purpose  of  iiasturhig 
sheep  thereon,  and  that  daring  a  portton  ot 
each  of  those  several  years  Pnchea  did  run 
and  pasture  as  many  as  three  separate 
herds  of  sheep  upon  the  land  for  a  period  ot 
from  two  to  six  months  in  each  year.  Each 
band  of  sheep  had  a  herder,  and  tbese  herd- 
ers, during  the  time  that  the  sheep  were 
pastorlng,  were  in  the  habit  of  traveling 
back  and  forth  over  the  land.  Bands  of 
sheep  belonging  to  other  persons  at  times 
traveled  across  the  land  to  water  at  a  well 
situated  on  tbe  southeast  corner  of  tbe  land. 
Pucheu's  sheep  were  upon  tbe  land  only 
during  tbe  pasture  season,  and  although  dar- 
ing that  season  be  was  upon  the  land  once 
a  week,  he  did  not  know  of  his  own  knowl- 
edge whether  bis  herders  prevented  the 
sheep  of  other  persons  pasturing  upon  the 
land  leased  by  him ;  and,  because  of  his  lack 
of  knowledge  as  to  where  the  lines  of  the 
land  actually  ran,  he  was  unable  to  say 
whether  or  not  the  sheep  of  other  i>ersons 
had  roamed  and  pastured  upon  the  land  at 
the  times  his  sheep  were  there.  Supple- 
menting the  evidence  of  Pucheu,  there  was 
testimony  of  another  witness  for  the  de- 
fense, to  the  effect  that  be  knew  that  Pucheu 
bad  pastured  sheep  upon  the  land  in  suit. 
and  that,  in  so  far  as  be  knew,  no  other 
sheep  were  permitted  to  'pasture  there. 

This  is  substantially  a  statement  of  the 
evidence  introduced  at  the  trial  and  relied 
upon  by  the  defendants  with  reference  to 
the  actual  use  and  occupation  of  the  land. 
It  was  an  admitted  fact  in  tbe  case — ^and 
the  trial  court  found — that  all  taxes  levied 
upon  the  land  in  suit  subsequent  to  the  date 
of  tbe  tax  deed  to  Bartbold  were  paid  by 
tbe  defendant  Hotchkiss,  and  that  the  de- 
fendant Canty  paid  nothing  for  or  on  ac- 
count of  such  taxes.  While  the  evidence 
shows  that  the  land  was  neither  coltivatea, 
improved,  nor  inclosed,  it  is  conceded  thai 
inasmuch  as  Hotchkiss  had  color  of  title  to 
the  land,  he  might  have  supported  hla  claim 
of  adverse  possession  by  proof  of  his  jposses- 
slon  and  occupancy  of  the  land  for  the  par- 
pose  of  pasturage,  coupled  with  proof  that 
he  bad  employed  herders  to  keep  his  own 
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stock  on  tbe  land  and  otber  stock  off.  Sub- 
division 3,  I  323,  Code  Glv.  Proc. ;  Bullock  v. 
Rouse,  81  Cal.  590,  22  Pac.  919.  However, 
It  does  not  appear  from  the  record  before  us 
that  the  defendant  Hotchklss  at  any  time, 
personally  or  otherwise,  occnpled  and  so 
used  the  land,  or  that  he  did  anything  with 
reference  to  the  same  after  receiving  the 
deed  from  Barthold  save  to  pay  the  taxes 
thereon.  Therefore  It  cannot  be  said  that 
he  had  continuously  or  at  all  occupied  the 
land  for  the  purpose  of  pasturage  for  the 
statutory  period  of  five  years;  and  conse- 
quently it  must  be  held  that  his  claim  of  ad- 
verse possession  was  not  made  out  True, 
the  defendants  in  their  cross-complaint  al- 
leged that  Barthold  conveyed  the  land  to  the 
defendant  HotchMss  for  the  use  and  benefit 
of  Hotcliklss  and  Canty.  This  allegation, 
however,  was  duly  denied  by  the  plaintiff's 
answer  to  the  cross-complaint;  and  the  rec- 
ord is  absolutely  barren  of  any  evidence 
showing,  or  tending  to  show,  any  Interest  in 
common  between  them  under  the  deed  or 
otherwise,  or  that  the  defendant  Canty  was 
in  privity  or  ever  claimed  any  right,  title, 
or  Interest  In  the  land  under  or  through  the 
defendant  Hotchklss.  In  so  far  as  the  rec- 
ord shows,  the  source  of  Canty's  right  to 
lease  the  land  to  Fucheu  does  not  appear 
and  certainly  there  was  no  showing  that  in 
so  leasing  the  lands  he  was  acting  for  Hotch- 
klss, or  Jointly  for  himself  and  Hotchklss. 

[3]  The  defendant  Canty,  not  having  con- 
nected himself  with  the  purported  title  of 
Hotchklss,  cannot  be  said  to  have  had  pos- 
session of  the  land  In  dispute  under  color  of 
title,  and  therefore,  in  order  to  establish  his 
claim  of  adverse  possession,  it  was  incum- 
bent upon  him  to  show  compliance  with  tbe 
provisions  of  section  325  of  the  Code  of  Civil 
Procedure,  via.:  (1)  That  the  land  had 
been  protected  by  a  substantial  indosure;  or 
(2)  that  it  had  been  cultivated  and  improved 
during  his  alleged  use  and  occupation  of  the 
same.  This  the  defendant  Canty  did  not  do, 
and  therefore  his  defense  of  adverse  posses- 
sion necessarily  lalled  when  measured  by 
the  provisions  of  the  Code  section  last  cited. 
[4]  But,  aside  from  this,  we  are  of  the 
Opinion  that  the  evidence  adduced  relative 
to  the  use  and  occupation  of  the  land  by 
Canty's  lessee  would  not  have  sufficed  to 
support  a  finding  that  the  defendants,  or 
either  of  them,  had  exclusive  use  and  occu- 
pation of  the  land  for  the  statutory  period 
within  the  intent  and  meaning  of  the  provi- 
sions of  section  323  of  the  Code  of  Civil 
Procedure.  Tbe  mere  ftict  that  Canty  as- 
sumed the  ownership  of  the  land  and  leased 
the  same  to  Pucheu  may  have  been  some  evi- 
dence that  it  was  the  Intent  of  Canty  to 
claim  the  land;  bat  if,  as  the  evidence 
shows,  he  did  no  more,  and  that  the  land 
was  not  occupied  by  Pucheu  under  the  lease 
in  tbe  manner  and  for  the  period  prescribed 


by  the  statute,  then  of  coarse  the  mere  in- 
tent of  Canty  would  not  afford  any  sub- 
stantial support  to  tbe  claim  of  adverse  pos- 
session; and  certain  it  Is  that  the  defend- 
ants did  not  affirmatively  shov,  as,  they 
were  required  to  do,  that  during  the  time 
that  the  land  was  not  used  for  grazing  pur- 
poses it  was  not  otherwise  used  and  occu- 
pied by  the  plaintiff,  or  other  persons  claim- 
ing under  him  or  Independent  of  him.  The 
testimony  that  "this  quarter  section  is  used 
for  nothing  after  the  end  of  the  pasture  sea- 
son" Is  the  only  evidence  to  be  found  in  tb^ 
record  upon  this  phase  of  the  case;  and  ob- 
viously the  scoi>e  of  that  testimony  must  be 
confined  to  the  use  to  which  the  land  was 
usually  put,  and  clearly  cannot  be  construed 
as  establishing  the  fact  that  the  land  was 
not  occupied  during  and  after  tbe  close  of 
the  pasturing  season.  In  brief,  the  proof 
proffered  in  the  present  case.  In  support  oC 
the  claim  of  adverse  possession,  as  in  the 
case  of  Strauss  v.  Canty,  169  OaL  101,  145 
Pac.  1012,  "was  entirely  consistent  with  the 
view  that  the  possession  of  those  holding 
under  Canty  was  casual  and  intermittent," 
and  therefore,  as  was  said  in  that  case: 

"The  court  was  entirely  justified  in  conclud- 
ing that  the  defendant  had  not  proven  an  ex- 
clusive and  continuous  possession  suflSclent  to 
satisfy  the  statute." 

For  the  reasons  stated,  the  Judgment  and 
order  appealed  from  are  afllrmed. 


We    concur: 
CAN,  J. 


RICHARDS,    J.;     EERRI- 


COLTON  V.  ANDERSON  et  al.     (Civ.  1999.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Sept.  13,  1916.) 

1.  MOBTOAOES     <S=»401(2)— FOEECLOBUBB— DE- 

FAULl^-lNTEBEST. 

Suit  to  foreclose  a  mortgage  securing  a  note, 
providing  that  on  default  in  interest  payable 
semiannually  the  payee  could  declare  tbe  whole 
sum  due  and  sue  to  foreclose  the  mortgage  se- 
curing It,  is  not  premature  if  brought  more  than 
six  months  after  date  of  note;  no  Interest  hav- 
ing been  paid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1163;   Dec.  Dig.  «=»401(2).] 

2.  MORTOAQEB     $=3415(1) — FOBSCLOSaBlB— Dk- 

FENSEB. 

Defense  that  purchaser  from  mortgagor  in- 
quired of  mortgagee  before  purchasing,  and  was 
told  that  interest  was  not  yet  due,  is  of  no  avail 
where,  at  the  time  of  purchase,  the  interest  was 
actually  in  default 

[Ed.  Note.— For  other  cases,  see  Mortgages,. 
Cent  Dig.  §§  1210-1218;   Dec.  Dig.  <©=»415(1).] 

Appeal  from  Superior  Court,  Ix>s  Angeles 
County;  Paul  J.  McCormlck,  Judge. 

Suit  by  H.  O.  Colton  against  Evan  E.  An- 
derson, J.  H.  Ryckman,  and  others.  From  a 
judgment  for  plaintiff  and  order  denying 
motion  for  new  trial,  Ryckman  appeals;  tbe 
otber  defendants  having  been  defaulted.  Af-^ 
firmed. 
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Harriman,  Ryckman  &  Tuttle,  of  Los  An- 
geles, for  appellant.  H.  S.  Bolllna,  of  Los 
Angeles,  for  respondent. 

CONBEY,  P.  J.  This  Is  an  action  for  the 
foreclosure  of  a  mortgage.  The  mortgage 
was  given  to  secnre  the  payment  of  two  notes 
which  were  dated  February  13,  1012.  The 
first  note  was  for  $17,000,  payable  on  or  be- 
fore three  years  after  date— 
"with  interest  from  November  1,  1911,  until 
paid,  at  the  rate  of  7  per  cent,  per  annum,  pay- 
able semiannually;  should  the  interest  not  be 
so  paid,  it  shall  become  a  part  of  the  principal 
and  thereafter  bear  Uke  interest  as  the  prin- 
cipal. Should  default  be  made  in  the  payment 
of  any  installment  of  interest  when  due,  then 
the  whole  sum  of  principal  and  interest  shall 
become  immediately  due  and  payable  at  the  op- 
tion of  the  holder  of  this  note." 

The  other  note  was  for  $S00,  due  In  six 
months  from  date,  with  Interest  from  Novem- 
ber 1, 1911,  payable  at  maturity.  No  Interest 
having  been  paid,  the  plaintiff  on  Jnne  24, 
1912,  declared  the  whole  sum  of  principal 
and  Interest  of  the  first  note  to  be  then  due 
and  passable,  and  filed  this  action  for  fore- 
closure of  tive  mortgage.  By  supplemental 
complaint  filed  August  21,  1912,  the  action 
was  made  to  Include  the  second  note^  Judg- 
ment by  default  was  entered  agalnat  the  de- 
fendants Anderson,  makers  of  the  notes  and 
mortgage,  and  the  only  defense  presented  is 
that  of  defendant  Byckman,  who  purchased 
a  part  of  the  property  subject  to  the  lien  of 
this  mortgage.  Defendant  Byckman  presents 
this  appeal  from  the  Judgment  and  from 
the  order  denying  his  motion  for  a  new  trial. 

[1]  As  stated  In  the  brief  of  appellant,  the 
only  point  Involved  In  this  case  relates  to 
his  contention  that  the  suit  was  prematurely 
brought.  As  to  this  we  are  of  the  opinion 
that  the  plaintiff  was  entitled  to  maintain 
his  action  by  reason  of  nonpayment  of  the 
interest  on  the  larger  note  on  May  1,  1912. 
The  statement  In  the  note  that  Interest  was 
to  be  paid  from  November  1,  1911,  at  the 
specified  rate,  "payable  semiannually,"  clear- 
ly made  the  first  Installment  of  interest  due 
May  1,  1912.  In  vleW  of  defendant's  claim 
that  the  note  was  uncertain  In  this  respect, 
the  plaintiff  Introduced  evidence  which  shows 
beyond  any  doubt  that  the  Intention  of  the 
parties  was  In  accord  with  this  Interpreta- 
tion of  their  note.  But  we  base  our  decision 
upon  the  note  itself  without  reference  to 
such  extraneous  evidence. 

[2]  Appellant  set  up  In  his  answer  the  fur- 
ther defense  that  before  purchasing  the  lots 
which  were  acquired  by  him  early  In  May, 
1912,  he  caused  Inquiry  to  be  made  of  the 
plaintiff  as  to  the  time  when  the  Interest  on 
the  $17,000  note  would  fall  due,  and  was 
assured  by  the  plaintiff  that  it  would  not  be 
due  until  August  ISth.  In  support  of  this  de- 
fense we  have  the  testlmtmy  of  two  witness- 
es. But  they  are  contradicted  as  to  the  ma- 
terial parts  thereof  by  the  testimony  of  the 
plaintiff.    Upon  this  evidence  the  court  found 


that  appellant  in  buying  the  Iota  did  not  re- 
ly upon  any  statements  of  the  plaintiff  re- 
garding said  mortgage.  At  all  events,  under 
our  construction  of  the  note  itself,  the  de- 
fense was  not  available  to  appellant. 
The  Judgment  and  order  are  atHrmed. 

We  concur:  JAMES,  J.;   SHAW,  J. 


CBNTRAIi  PAO.  E.  CO.  v.  BILBT. 
(Civ.  1929.) 

(District  Oonrt  of  Appeal,  First  District.  Cali- 
fomia.     Sept  13,  1916.) 

StIPTJI^TIONS   «=»14(e)  —  INVOLUJ^TABT   Dl8- 
USSAI. 

Under  Oode  Civ.  Proc.  |  68S,  providing  that 

actions  shall  be  dismissed  on  defendant's  mo- 
tion or  by  the  court  of  its  own  motion  unless 
brought  to  trial  within  five  years  after  defendant 
has  filed  answer,  except  when  the  parties  liave 
stipulated  in  writing  that  the  time  may  be  ex- 
tended, and  making  dismissal  after  five  years 
mandatory,  where  an  action  was  commenced  in 
1896,  and  defendant  answered  in  1897,  and  the 
parties  stipulated  in  1898  that  the  trial  of  the 
action  should  be  "continned,  to  be  dropped  from 
the  calendar,  to  be  reset  on  notice,  subject  to  the 
discretion  of  the  court,"  the  action  was  subject 
to  dismissal  on  defendant's  motion;  there  beine 
nothing  in  the  stipulation  which,  fairly  constru- 
ed, took  the  case  out  of  the  operation  of  the 
statute, 

[Ed.  Note.— For  other  cases,  see  Stipulations^ 
Cent  Dig.  §  30;  Dec.  Dig.  <S^U(6).i 

Appeal  from  Superior  Court,  Alameda 
County ;   T.  W.  Harris,  Judg& 

Action  by  the  Central  Padflc  Ballroad 
Company  against  Eugene  Blley.  Defendant 
having  died,  Daniel  EX  Biley  was  sutjstitnt- 
ed.  From  an  order  dlsmlsalng  for  lacA  of 
prosecution,  plaintiff  appeals.    Afitaned. 

Beddy,  Campbell  &  Metson,  of  San  Fran- 
cisco, and  Tom  M.  Bradley  and  Harry  B. 
Leach,  both  of  Oakland,  for  appellant.  Pow- 
ell &  Dow,  oic  San  Francisco,  for  re^tondoit 

PEB  CUBIAM.  This  is  an  apiieal  from 
an  order  dismissing  an  action  for  lack  of 
prosecution. 

The  action  was  commenced  in  January, 
1896,  and  In  March,  1897,  the  answer  of  the 
defendant  was  filed.  After  the  cause  bad' 
thus  Ijeen  at  issue  for  over  17  years,  and  not 
having  been  In  the  meantime  brought  to 
trial,  the  same  on  motion  of  the  defendant 
was  dismissed  for  failure  to  prosecute  the 
same  with  due  diligence.  Section  583  of  the 
Code  of  Civil  Procedure  provides  that: 

"Any  action  heretofore  or  hereafter  commenced 
shall  be  dismissed  *  *  *  on  motion  of  the 
defendant,  after  due  notice  to  plaintiff,  or  by 
the  court  on  its  own  motion,  tmless  such  action 
is  brought  to  trial  within  nve  years  after  the 
defendant  has  filed  hia  answer,  except  where  the 
parties  have  stipulated  in  writing  that  the  time 
may  be  extended" 

— and  the  making  of  an  order  of  dlsmlnwil, 
after  the  expiration  of  the  B-year  period,  is 


«=9ror  other  casta  sm  aanw  topic  and  KBT-KVUBSB.  In  aU  Key-NumMredStiMtoud  Indnw 

Digitized  by  VjOOQ  IC 


CaL) 


BtVFJSL  ▼.  IjKTTS 


845 


mandatory  upon  the  court.  Bomero  t,  Sny- 
der, 167  CaL  216,  138  Pac.  1002. 

Tbe  defendant  asserts  that  a  stipulation 
entered  Into  by  the  parties  16  years  before 
the  notice  of  motion  to  dismiss  was  served 
relieved  It  of  the  necessity  of  bringing  tbe 
action  to  trial  within  the  5  years.  Tbe  stipu- 
lation Is  as  follows: 

"It  is  hereby  stipulated  that  the  trial  of  the 
abore-entitled  action  be,  and  the  same  is  hereby 
continued,  to  be  dropped  from  the  calendar,  to 
be  reset  on  notice,  subject  to  the  discretion  of 
the  court,  and  a  trial  by  jury  la  hereby  waived." 
Dated  AprU  13,  A.  D.  1898. 

Cnder  tbe  terms  of  the  stipulation  tbe 
case  was  dropped  from  tbe  calendar,  to  be 
reset  upon .  notice,  and  it  was  in  exactly 
tbe  same  position  it  occupied  prior  to  tbe 
tinae  when  it  was  set,  and  subject,  therefore, 
to  tbe  provisions  of  section  683,  Code  of  Civil 
Procedure,  above  set  out.  There  is  nothing 
In  the  stipulation  which  can  fairly  be  con- 
strued as  taking  the  case  out  of  the  operation 
of  the  terms  of  that  section.  After  the  case 
was  dropped  from  tbe  calendar  according 
to  tbe  stipulation,  it  was  still  tbe  duty  of 
tbe  plaintiff  to  see  that  the  case  was  brought 
to  trial.  KuWl  V.  Hawkett,  89  Cal.  638,  27 
Pac.  57 :  Mowry  v.  Welsenborn,  137  CaL  110, 
6d  Paa  971. 

The  order  la  affirmed. 


STIMSON  6ANAL  &  IRRIGATION  CO.  v. 
LBMOORE  CANAL  &  IRRIGATION  CO. 
et  aL  STIMSON  CANAL  &  IRRIGATION 
CO.  et  aL  v.  PEOPLE'S  DITCH  CO.  et  aL 
CUTHBERT  BURRBMi  CO.  et  al.  v.  SAME. 
(Ov.  1937-1939.) 

(District  Court  of  An>eal,  First  District,  Cali- 
fornia.   Sept  IS,  1916.) 

Costs  «=5»32(3)— Pbevailiwo  Pabtt— SxATrrra. 
Under  Code  Civ.  Proc.  g  1022,  subaec.  6,  de- 
claring that  costs  are  allowed  as  of  course  to  the 
plaintiff  upon  a  judgment  In  hi<  favor  in  an  ac- 
tion involving  the  title  or  possession  of  real  es- 
tate, the  plaintiff,  in  an  action  involving  water 
rights,  conceded  to  be  an  action  in  tbe  nature  of 
a  suit  to  quiet  title  to  real  property,  which  recov- 
ered a  judgment  for  only  part  of  its  demand,  and 
though  the  defendant  recovered  for  part  of  its 
demand,  was  entitled  to  costs, 

[EU.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  i  112;  Dec.  Dig.  <3=>32(3).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;    Geo.  B.  Church,  Judge. 

Action  by  tbe  Stlmson  Canal  &  Irrigation 
Company  against  the  Lemoore  Canal  &  Ir- 
rigation Company  and  others,  and  actl<ni  by 
tbe  same  plaintiff  antf  tbe  Crescent  Canal 
Company  against  th^  People's  Ditch  Com- 
pany and  the  Last  Clj^nce  Water  Ditch  Com- 
pany, and  actl<m  by  Oufhbert  Burrell  Com- 
pany and  others  agatk^t  the  Peiqitle'a  Ditch 
Company  and  another.  <  Judgment  for  plain- 
tiffs, and  tbe  named  d^endants  appeal,  and 
from  orders  in  each  caae,  denying  their  mo- 
tioiia  to  strike  out  plalntUb'  cost  bill,  tbe  ap- 
pellants appeaL     Orderi'',  affirmed. 


E.  C.  Famswortta,  of  Vlsalia,  L.  L.  Cory,  of 
Fresno,  and  H.  Scott  Jacobs,  of  Hnnford,  for 
appellants.  Frank  H.  Short,  W.  A.  Suther- 
land, and  M.  K.  Harris,  all  of  Fresno,  for  re- 
spondents. 

PER  CURIAM.  Tbe  point  Involved  in  tbe 
three  cases  above  entitled  is  IdentlcaL  and 
they  may  be  considered  together. 

The  Judgment  in  each  case  quieted  the 
plaintiff's  title  to  certain  water  rights  sub- 
ject to  the  title  of  the  appellant,  and  the 
court  awarded  plaintiff  its  costs.  The  ap- 
pellant moved  to  strike  out  the  plaintiff's 
cost  bllL  From  the  order  In  e&cSi  case  deny- 
ing tbe  motion  the  appeal  Is  prosecuted. 

It  is  conceded  that  the  action,  concerning 
as  it  does  the  water  rights  of  the  parties  In 
a  certain  river  In  Fresno  county,  is  an  ac- 
tion in  the  nature  of  a  suit  to  quiet  title  to 
real  property.  It  falls,  therefore,  so  far  as 
regards,  ,p^3t3,  within  Uie  provisions  of  sec- 
tion 1022,  Code  of  Civil  Procedure,  which 
dec^res  that: 

"Costs  are  allowed,  of  course,  to  tbe  plaintifl 
upon  a  judgment  in  his  favor  in  the  following 
cases:  *  *  *  5.  In  an  action  which  involves 
the  title  or  possession  of  real  estate.    *    •    •  •> 

While  It  Is  true  that  the  plaintiff  did  not 
receive  all  that  It  asked  for  in  its  complaint, 
nevertheless  It  recovered  a  judgment  for  part 
of  its  demand,  and  is  therefore  entitled  to 
costs.  Hoyt  V.  Hart,  149  CaL  722,  731,  87 
Pac.  669;  F.  A.  Hlhn  Co.  v.  City  of  Santa 
Cruz,  24  CaL  App.  366,  141  Pac.  391.  In 
each  case  the  appellant  In  its  answer  also 
claimed  the  right  to  divert  certain  quantities 
of  water  from  said  river,  and  also  alleged 
that  Its  rights  in  that  regard  were  prior  to 
tbose  of  the  plaintiff.  It  also  recovered  judg- 
ment for  part  of  what  it  (dalmed,  and  per- 
haps it  was  entitled  to  its  costs;  but  as  to 
tills  It  Is  sufficient  to  say  that  that  question 
is  not  before  us. 

The  order  in  each  of  the  cases  above  en- 
titled, denying  appellant's  motion  to  strike 
out  plalntltTs  cost  bill,  is  therefore  affirmed. 


RIFFEL  V.  LETTS  et  aL    (Qv.  1992.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept  14,  1916.) 

1.  Assault  ahd  Battebt  «s>16— Rights  ov 
ownkb— pobce. 

As  much  force  as  is  necessary  may  be  used 
to  retain  one's  property,  which  a  trespasser 
has  taken  into  possession  by  force  or  fraud  and 
is  trying  to  carry  away. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §§  13-16;  Dec.  Dig.  «=» 
16.] 

2.  Assault  and  Battebt  «s»4J(— Bianrs  of 

OWNKB— FoaOB— QUBBTION   FOB  JUBT. 

Whether  plaintiff  took  money  from  a  de- 
fendant by  force,  or  with  fraudulent  intent,  and 
whether  defendant  used  excessive  force  to  re- 
take it,  is  for  the  jury,  in  plaintiff's  action  in 
damages  for  assault 

[Ed.  Note. — For  other  eases,  see  Assault  and 
Battery,  Gent  Dig.  i  66;   Dec.  Dig.  ^=342.] 
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3.  Appeai.  and  Erbob  «=»1002—Scopii!— Con- 
flicting Evidence.  . 

A  verdict  on  conflicting  evidence,  sufficient 
on  the  one  aide  to  sustain  it,  is  conclusive  on 
the  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  3935-3937 ;  Dec  Dig.  .^=» 
1002.J 

4.  Appeal  and  Bbbob  «=»932(1)  —  Excessive 

DAIIAGBS— DlSCBETION    OF    JUBT— PBESBMP- 
TI0N8.  ,  , 

The  amoTint  of  damages  for  aasault  and  un- 
lawful imprisonment  rests  so  largely  in  the 
discretion  of  the  jury  that,  in  considering  an 
attack  on  a  verdict  as  excessive,  the  appellate 
court  must  treat  every  conflict  in  testimony 
as  resolved  in  plaintis's  favor  and  give  him 
the  benefit  of  every  reasonable  inference. 

[Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Cent.  Dig.  (  8782;  Dec.  Dig.  <S=!>932(1).] 

5.  False    Impbisonmbnt    «=»36  —  Excessive 

Verdict  of  82,500  to  a  woman  in  good  health, 
who  was  assaulted  and  placed  in  a  wagon,  with 
cage  inclosure,  to  force  payment  for  C.  O.  I>. 
package,  and  thereby  humiliated,  'exti^'id,  and 
nervously  shocked  and  seriously  affected 'ly^  to 
health  for  a  long  period,  was  not  excessiveN 
(EM.   Note. — For  other  cases,   see  False   I^- 


ed  that  the  Jury  believed  her  testimony. 
Thereupon  Wlthrow  seised  the  plalntllt,  vio- 
lently pulled  her  from  place  to  place  In  the 
yard  near  the  door  of  her  house,  and  finally 
lifted  her  up  and  carried  her  to  the  street 
and  placed  her  In  the  wagon  In  a  caged  In- 
closure, the  door  of  which  he  closed  and  fas- 
tened. After  some  delay  and  discussion,  last- 
ing for  about  an  hour,  Wlthrow  and  his  as- 
sistant released  the  plaintiff  from  the  wagon, 
and  went  with  her  into  her  house,  where  the 
missing  bin  was  discovered  lyhig  between  the 
pages  of  a  notebook  on  a  table.  As  a  result 
of  the  acts  of  the  defendant  Wlthrow,  plain- 
tiff received  certain  bruises  upon  her  shonl- 
der  and  left  leg  and  suffered  serious  nervons 
shock  and  Injury,  so  that  she  was  confined 
to  her  bed  for  about  three  weeks.  The  Im- 
prisonment of  plaintiff  in  the  wagon  took 
place  in  the  presence  of  a  number  of  neigh- 
bors of  Mrs.  Rlffel,  the  attention  of  these 
persons  having  been  attracted  by  the  noise 
and  violence  there  occurring.  The  complaint 
In  this  action  Is  In  two  counts,  whereby  she 


Dig.  <8=»3&] 

6.  Trial  «=>232(6)  —  Inbtbttotions— Defini- 
tion OF  Tbbms. 
The  court,  having  correctly  stated  the  cir- 
cumstances under  which  an  arrest  or  imprison- 
ment is  legal  and  justifiable,  was  not  in  error 
in  defining  unlawful  imprisonment  as  trespass 
rendering  the  trespasser  liable  in  damages,  with- 
out explanation  of  "unlawful  imprisonment." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  646;    Dec.  Dig.  <e=3232(5).] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frederick  W.  Houser,  Judge. 

Action  by  Anna  W.  BISel  against  Arthur 
Letts  and  others.  From  Judgment  for  plain- 
tiff and  order  denying  motion  for  new  trial, 
defendants  appeal.    Affirmed. 

S.  F.  Macfarlane  and  Clair  S.  Tappan,  both 
of  Los  Angeles,  for  appellants.  T.  C.  Oonld 
and  Shaw  &  Stewart,  all  of  Los  Angeles,  for 
respondent 

CONREY,  P.  J.  The  defendant  Arthur 
Letts  owns  and  operates  a  department  store 
In  the  dty  of  Los  Angeles.  The  plaintiff  pur- 
chased certain  merchandise  In  his  store  and 
requested  that  It  be  delivered  to  her  at  her 
residence,  the  price  to  be  paid  on  delivery. 
The  goods  were  delivered  by  the  defendant 
Wlthrow,  an  employ^  of  Letts,  to  whom 
the  plaintiff  tendered  a  $10  bill  and  received 
the  change  amounting  to  18.65.  While  this 
exchange  of  money  was  going  on  the  plaintiff 
suddenly  remembered  that  she  had  had  In 
her  possession  two  $10  hills,  and,  acting  un- 
der the  belief  that  she  bad  delivered  one 
of  them  to  Wlthrow,  she  attempted  to  with- 
draw the  bin  which  she  had  tendered,  but 
which  still  remained  In  her  hand.  Accord- 
ing to  Withrow's  testimony  this  blU  was  In 
his  possession,  and  she  seized  and  took  It  out 
of  his  hand.  Bnt  this  Is  disputed  by  her; 
and,  as  the  fact  Is  material.  It  must  be  deem- 


^Awnment^  Cent  Dig.  Si  UO,  113-U6;    De&v  ^^^^  ^^  recover,  damages  on  account  of  the 

injuries  received  by  her,  seeking  damages, 
flfst,  for  the  assault  and  battery,  and,  sec- 
onjj,  as  for  a  false  and  unlawful  Imprlson- 
njetot.  The  case  was  tried  to  a  Jury,  whlob 
returned  a  general  verdict  on  which  Jnds- 
mentihas  been  entered  in  the  sum  of  $2,3()0 
and  c*sts.  The  defendants  appeal  from  the 
Judgnint  and  from  an  order  denying  their 
moUonl  for  a  new  trial. 

Appellants  Insist  that  the  evidence  was  m- 
sufflclenU  to  Justify  the  verdict  of  the  jury 
for  the  reasons:  (1)  That  It  was  not  shown 
that  WltMsP^  acted  In  an  unjustifiable  msn- 
ner  In  restflfttoing  the  philntlff ;  (2)  that  in 
view  of  the  ^^Idence  the  amount  of  damages 
ixoesslve. 

ay  be  used  by  the  owner  to 
from  a  person  who  has  <*- 
of  It  by  force  or  fraud  and 
le   carrying  It   away.    As 
necessary  may  be  used  to 
which  a  trespasser  has 
and  Is  trying  to  can; 
.    Hubbard,    18    Vt    306. 
Gyre  v.  Culver,  47  Bart- 
son  V.  Perry,  56  Vt  703,  4S 
pklns  V.  Dickson,  59  N.  H. 
'e  to  the  Jury  instructions 


allowed  was 
[1-J]  Force 
retake  prope: 
tained  possesslo: 
is  overtaken  v' 
much  force  as 
retain  one's  pro] 
taken  into  possei 
away.  Hodden 
46  Am.  Dec.  167 
(N.  r.)  592;  Joh 
Am.  Rep.  626; 
235.  The  court 
correctly  stating 
It  was  for  the 
evidence  whether  or 
by  the  plaintiff  by  fi 
held  with  fraudulent 
not  excessive  and 
used  by  Wlthrow 
tiff.  As  there  Is  evi 
plaintiff  upon  these  li 
on  Is  conclusive  in  t' 
must  be  taken  as  t: 
not  parted  v^lth  poi 
she  was  acting 


nn 


upo; 


9s»For  ntber  cocas  see  lame  topic  and  KEY-NUMBER  ia  ail  Ke]r-Nttm,> 


law  as  to  these  matters, 
to  determine  from  Utt 
the  blU  was  taken 
or  taken  or  wltb- 
itent  and  whether  or 
leceseary   fbrce  *»« 
the  pemm  of  piain- 
ce  favorable  to  the 
les,  the  verdict  then- 
court.     Therefore  it 
that  the  plaintiff  had 
on  of  the  blU,  that 
faith,  and  that  the 
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force  used  by  Wltbrow  wu  excessire  even  it 
It  bad  been  lawful. 

[4]  Next  It  l8  claimed  that  the  Terdlct  was 
excessive  In  amount.  As  a  general  rule, 
what  will  be  a  proper  and  reasonable  com- 
pensation for  the  damages  occasioned  by  In- 
juries to  the  person  is  a  question  committed 
to  the  sonnd  discretion  of  the  Jury.  In  con- 
sidering an  attack  upon  a  yerdict  as  exces- 
sive, the  appellate  court  must  treat  every 
conflict  of  the  evidence  as  resolved  in  favor 
of  the  respondent,  and  must  give  him  the 
benefit  of  every  inference  that  can  reason- 
ably be  drawn  in  support  of  his  claim.  Klm- 
Ic  y.  San  Jose-Los  Gatos,  etc,  By.  Co.,  166 
Cal.  273,  277, 104  Pac.  312. 

[5]  It  is  admitted  by  counsel  for  respond- 
ent that  under  the  first  cause  of  action  as 
stated  in  the  complaint  the  damages  for  in- 
juries from  the  assault  and  battery  were  lim- 
ited at  the  time  of  the  trial  to  a  period  of 
tbree  months  following  the  date  of  the  trans- 
action. This  being  so,  it  may  be  that  the 
amount  of  the  verdict  under  the  evidence  in 
this  case  would  be  excessive  if  applied  to  the 
first  cause  of  action  alone.  But  the. plain- 
tiff's recovery  also  includes  the  second  cause 
of  action,  namely,  for  an  unlawful  imprison- 
ment. The  Jury  was  instructed  that  it  must 
uot  allow  damages  by  way  of  example  or 
penalty,  and  that  as  to  the  first  cause  of  ac- 
tion the  recovery  must  be  limited  to  facts  or 
circumstances  arising  within  tbree  months 
from  the  date  of  the  assault  The  second 
cause  of  action  was  submitted  under  the  gen- 
eral instruction,  autliorizing  an  assessment 
for  actual  damages  only.  There  was  evi- 
dence showing  that  the  plaintiff  was  an  un- 
married woman  about  45  years  of  age,  and  at 
that  time  in  good  health.  She  suffered  much 
bumiliation  and  distress  of  mind  at  the  time 
and  afterwards,  caused  by  being  arrested 
and  imprisoned  In  a  caged  wagon  in  fbe  pub- 
lic street  and  in  the  presence  of  her  neigh- 
bors. That  this  caused  great  nervous  excite- 
ment and  shock,  which  seriously  affected  her 
health  for  a  considerable  time  tbei«after,  is 
Indicated  by  evidence  soffldent  legally  to 
warrant  the  verdict,  and  we  are  not  Jnstlfled 
In  setting  it  aside  as  excessive,  or  as  having 
been  rendered  as  t;he  result  ofiHisslon  or 
prejudice,  or  anything  other  than  a  fair  con- 
sideration of  the  evidence. 

[6]  Objection  Is  made  to  the  eighth  instmc- 
tion  given  to  the  Jury.  That  Instmctlon  de- 
fines an  arrest,  and  states  that: 

"For  a  private  person  to  take  another  into 
custody,  without  legal  justification,  and  restrain 
him  of  his  liberty  for  a  time  and  then  turn  him 
loose  without  taking  him  before  a  magistrate, 
or  to  a  peace  officer,  is  unlawful,  and  constitutes 
a  trespass  upon  the  liberty  of  the  one  so  re- 
(Ttrained  for  which  he  may  be  compensated  in 
damages." 

Appellants'  criticism  of  this  instruction  is 
that  the  court  failed  to  adequately  explain 
the  words  "without  legal  Justifiailion,"  and 
it  is  contended  that  tills  omission  was  ex- 


tremely prejudicial  to  the  defendants,  as 
implying  that  under  the  circumstances  of  the 
case  the  plaintiff  was  entitled  to  damages. 
A  sufficient  answer  is  that  in  other  instruc- 
tions, to  which  no  objection  is  made,  the 
court  gave  instructions  showing  the  circum- 
stances under  which  an  arrest  or  imprison- 
ment is  legal  or  Justifiable,  and  also  the  cir- 
cumstances under  which  an  arrest  or  impris- 
onment is  not  legal  or  Justifiable. 
The  Judgment  and  order  are  affirmed. 

Wo  concur:    JAMES,  J.;    SHAW,  J. 


OBANT  V.  WABREN.    (Civ.  1679.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Sept  16,  1916.    Behearing  Denied 
by  Supreme  Conrt  Nov.  14,  1916.) 

Sai.18  «ss>390— Bbkaoh— Damages-Chaeac- 
TBS  or  AonoN. 
Under  a  contract  for  sale  of  mortgage  bonds 
of  a  quarry  company,  providing  part  cash  pay- 
meat  and  balance  to  be  paid  after  foreclosure  of 
the  mortgage,  by  royalty  on  the  stone  quarried 
to  be  secured  by  giving  the  seller  a  first  lien  on 
the  property,  an  action  for  a  breach  by  the  pur- 
chaser's giving  a  trust  deed  to  another  as  a 
prior  lien  on  the  property,  and  by  refusing  to 
operate  the  quarry,  was  not  in  damages,  so  as 
to  require  finding  of  the  amount  of  damages 
which  might  not  be  ascertainable,  owing  to  the 
fact  that  payment  was  conditional,  but  the  pur- 
chasers' breach  renders  him  liable  absolutely  and 
unconditionally  to  pay  the  balance  of  the  stipu- 
lated price. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1109;    Dec.  Dig.  «=»890.1 

Appeal  from  Superior  Court,  Tucflumne 
County ;  O.  W.  Nicol,  Judge. 

Action  by  William  Grant  against  Charles 
A.  Warren.  From  a  Judgment  for  plaintiff 
and  order  denying  motion  for  new  trial,  de- 
fendant appeals.    Affirmed. 

Thomas  B.  Dozier  and  Beid  &  Dozier,  all 
of  San  Francisco,  for  appellant.  Harding  & 
Monroe  and  Grant  &  Zimdars,  all  of  San 
Francisco,  for  respondent. 

BUBNETT,  J.  The  appeal  is  from  the 
Judgment  and  also  the  order  denying  a  mo- 
tion for  a  new  trial.  It  Is  virtually  con- 
ceded, however,  by  appellant  that  by  reason 
of  irregularities  as  to  tlie  statement  on  mo- 
tion for  a  new  trial  we  are,  in  effect,  limited 
to  the  consideration  of  the  appeal  from  the 
Judgment  and  to  the  determination  of  wheth- 
er the  findings  support  said  Judgment.  The 
findings  necessary  for  an  understanding  of 
the  situation  are  as  follows: 

"That  heretofore  and  on  the  26th  day  of 
March,  1912,  the  plaintitF  was  the  owner  of 
695  per  cent,  first  mortgage  bonds  of  the  par 
value  of  $600  each,  issued  by  the  Golnmoia 
Marble  Quarries,  Inc.,  a  corporation.  That  the 
payment  of  said  bonds  was  secured  by  a  first 
lien,  mortgage,  or  deed  of  trust  made  by  said 
Columbia  Marble  Quarries,  Inc.,  on  that  certain 
property  situated  in  the  county  of  Tuolumne, 
state  of  California,  which  property  is  more  par- 
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ticuIarlT  described  la  the  ocKnpIaiht  on  ffle  here- 
in. That  laid  property  Incladed  a  certain 
marble  quarry  hereinafter  referred  to  as  the 
Marble  Quarry  property.  Tlat  at  the  time  of 
the  issuance  of  said  bonds  and  continuously  up 
to  and  until  the  time  of  the  sale  thereof,  as 
hereinafter  found,  the  aald  Columbia  Marble 
Quarries,  Inc.,  'was  the  owner  of  said  marble 
quarry  property  subject  to  said  bonded  indebted- 
ness. 

"That  on  or  about  the  26th  day  of  March. 
1912,  this  plaintiff  sold  and  delivered  to  the 
defendant,  Charles  A.  Warren,  the  said  590 
bonds  upon  the  following  express  terms  and  con- 
ditions, that  is  to  say:  First.  That  the  said  de^ 
fendant  should  immediately  pay  to  plaintiff  the 
sum  of  $15,000  as  a  part  of  the  purchase  price 
of  said  bonds.  Second.  That  said  _  defendant, 
upon  receiving  delivery  and  possession  of  said 
bonds,  should  immediately  proceed  to  sell,  or 
cause  to  be  sold,  the  property  described  in  the 
deed  of  trust  made  to  secure  the  payment  of  Mid 
bonds,  in  accordance  with  the  powers  conferred 
upon  the  holder  or  holders  of  said  bonds  by  such 
deed  of  trust,  and  at  the  sale  thereof  should  pur- 
chase said  property  and  hold  the  same  upon  cer- 
tain trusts  for  the  use  and  benefit  of  this  plain- 
tiff; that  is  to  say:  The  said  defendant  agreed 
to  cause  a  corporation  to  be  organi2ed  for  the 
acquiring,  owning,  and  operating  of  said  marble 
quarry  property,  and  that  he  would  cause  and 
procure  said  corporation  to  enter  into  a  proper 
written  agreement  with  this  plaintiff,  whereby 
It  should  pay  plaintiff  beginning  18  months  from 
the  26th  day  of  March,  1912,  the  sum  of  60 
cents  for  each  and  every  ton  of  marble  taken 
out  and  shipped  from  aaid  quarries  until  there 
should  be  paid  to  plaintiff  the  further  sum  of 
$28,000  as  the  balance  of  the  purchase  price  of 
said  590  bonds. 

'^hat  it  was  farther  agreed  that  such  royal- 
ties should  be  paid  on  the  15th  day  of  each  and 
every  month  for  all  marble  shipped  during  the 
previous  month,  and  that  all  such  royalty  or 
royalties  should  be  a  first  lien  charge  against 
said  marble  quarry  property." 

Then  follows  a  finding  to  the  effect:  That 
Warren,  on  the  delivery  to  him  of  said  bonds, 
paid  therefor  the  said  sum  of  $15,000, 
and  proceeded  to  sell  said  property  under  the 
terms  of  said  trust,  and  thereupon  purchased 
the  same;  that  he  organized  a  corporation 
known  as  the  Warren  Marble  Company. 
That  he  acquired  control  of  its  corporate 
stock  and  of  said  corporation  and  dominated 
its  policy  and  business  affairs;  that  said 
corporation  "at  the  behest  and  Instigation  of 
said  Charles  A.  Wbrren,  and  with  full  knowl- 
edge of  the  claims  of  this  plaintiff  against 
said  property,  and  in  violation  of  such  claims, 
and  without  the  Knowledge  or  consent  of  this 
plaintiff,  the  said  Warren  Marble  Company 
on  or  about  the  1st  day  of  July,  1912,  made 
a  certain  mortgage  or  deed  of  trust,  mort- 
gaging and  conveying  said  marble  quarry 
property  to  the  defendant,  the  Savings  Union 
Bank  &  Trust  Company,  for  the  purpose  of 
securing  the  payment  of  100  bonds. of  the 
denomination  of  $1,000  each."  That  said 
mortgage  was  duly  acknowledged,  and  was 
recorded  on  July  29,  19121  That  after  said 
mortgage  was  recorded,  the  said  cotpora- 
tlon  made  and  delivered  to  plaintiff  the 
agreement  attached  to  the  complaint  and 
marked  "Exhibit  B,"  providing  "that  this 
contract  and  all  moneys  payable  thereunder 
shall  be  a  first  lien  and  charge  against  the 


said  marble  guariy  property  and  agralnst  tlis 
real  property  herein  described."  That  at  the 
time  of  the  delivery  of  said  "Exhibit  B"  plain- 
tiff believed  It  constituted  a  first  lien  and 
charge  against  said  property.  That  be  bad 
no  knowledge  nor  notice  of  the  creation  nf 
said  bonded  Indebtedness  of  $100,000,  nor 
of  the  making  or  recording  of  said  deed  of 
trust,  and  that  defendants  Warren  and  the 
Warren  Marble  Company  repeated  to  him 
that  said  agreement  constituted  a  first  lien 
and  charge  upon  said  property. 

It  is  also  found  that  plaintiff  performed 
all  the  conditions  of  his  agreement;  that  im- 
mediately after  be  discovered  that  "said 
bonded  Indebtedness  had  been  created  and 
bad  been  made  a  lien  and  charge  upon  said 
marble  quarry  property  prior  to  the  lien  or 
<diarge  of  said  agreement  'Exhibit  B.'  this 
plaintiff  demanded  of  said  defendants 
Charles  A.  Warren  and  the  Warren  Marble 
Company  that  they  cancel  and  annul  said 
bonded  Indebtedness  and  said  mortgage  or 
deed  of  trust  and  make  said  agreement  'Ex- 
hibit B'  a  first  lien  or  charge  against  said 
pr<^)erty,  but  that  said  defendants,  and  each 
of  them,  refused  and  have  failed  so  to  do." 
and  that  said  defendants  notified  plaintiff 
that  they  did  not  Intend  engaging  In  the 
business  of  operating  and  carrjrlng  on  said 
marble  quarry  enterprise  and  of  quarrying 
and  shipping  marble  from  said  quarry;  and 
that  they  did  not  Intend  to  perform  the  terms 
and  provisions  of  said  agreement  "Exhib- 
it B." 

The  findings  disclose,  as  stated  by  respond- 
ent, that  Warren  broke  his  contract: 

"First,  by  conveying  the  property  to  the  corpo- 
ration without  reserving  a-  first  lien  to  plaintiff; 
and  without  which  lien  no  one  would  have  a 
right  to  extract  marble  from  the  quarry ;  sec- 
ond, by  impressing  the  property  so  conveyed, 
with  the  first  lien  of  $100,000  in  priority  to 
plaintiiTs  security,  thns  putting  it  oat  of  his 
power  to  perform  his  contract  with  plaintiff: 
third,  by  repudiation  of  plaintiff's  right  to  have 
the  first  Hen;  fourth,  by  notice  to  plaintiff  that 
neither  Warren  nor  the  company  intended  to 
operate  the  quarry  or  pay  the  royalty." 

The  groundwork  is  thns  laid  for  a  Judg- 
ment  in  favor  of  plaintiff,  unless  there  be 
merit  In  the  contention  of  appellant  that,  the 
action  being  for  damages,  there  should  be  a 
specific  finding  as  to  the  actual  pecuniary 
detriment  suffered  by  plaintiff  in  conse- 
quence of  the  violation  of  the  contract  on  the 
part  of  appellant  It  is  argued  that  for 
aught  that  appears  to  the  contrary,  there 
may  have  been  no  actual  loss  to  plaintiff  as 
a  result  of  said  dereliction.  For  Instance, 
among  other  considerations,  It  Is  suggested 
that  the  quarry.  If  worked,  might  not  have 
yielded  sufllclent  to  pay  any  portion  of  said 
royalty  and  reference  Is  made  to  section 
3358  of  the  Civil  Code,  providing  that: 

"Notwithstanding  tiie  provisions  of  this  diap- 
ter,  no  person  can  recover  a  greater  amount 
in  damages  for  the  breach  of  an  obligation  than 
he  could  have  gained  by  the  full  performance 
thereof  on  both  sides,  except  in  the  cases  speci- 
fied in  the  articlea  on  ex^^plary  damages  and 
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penal  iuaatum,  and  in  sectloDa  8819,  8388  and 

— It  being  claimed  tbat  the  present  case  does 
not  fall  within  any  of  said  ezceptloos. 

Bnt  we  do  not  regard  this  action  aa  techni- 
cally one  for  damagea.  It  la  rather  a  anlt  to 
recover  the  balance  due  on  the  purchase  price 
of  property  that  has  been  completely  trans- 
ferred to  the  vendee.  There  wonld,  of 
course,  be  no  question  if  the  promise  to  pay 
the  said  $28,000  had  been  absolute.  In  otber 
words.  If  Warren  had  promised  to  pay  the 
said  amoTint  on  delivery  of  said  property  by 
the  vendor  and  had  fftlled  or  refused  to  do 
BO,  plaintiff  could  lyintMin  bia  action  Im- 
medlatdy.  Here  the  promise  was  to  pay  the 
balance  out  of  the  proceeds  of  the  mine,  It  is 
true,  and  therefore  was  conditional,  but  In 
consequence  of  Warren's  failure  to  give  the 
promised  security  and  his  repudiation  of  his 
agreement  to  work  the  mine,  the  law  treats 
his  promise  as  an  absolute  and  unconditional 
one  and  holds  him  to  an  obligation  to  pay 
said  balance  in  cash.  The  authorities  seem 
to  take  this  view  of  the  situation,  and  we 
maj'  follow  resipondent  In  his  quotations  from 
some  of  the  cases.  In  Wolf  v.  Marsh,  54  Cal. 
228,  the  action  was  upon  a  note  for  a  certain 
amount  containing  this  provision: 

"This  note  is  made  with  the  ezpreas  nnder- 
Btandiug  that  if  the  coal  mines  in  the  Marsh 
ranch  yield  no  profits  to  me,  then  this  note  is 
not  to  be  paid,  and  the  obligation  herein  ex- 
pressed sliall  be  null  and  void." 

Defendant  thereupon  conveyed  tbe  proper- 
ty, maUng  it  impossible  for  him  to  operate 
the  mine  or  derive  any  profit.  In  holding 
him  liable  on  the  note,  the  Supreme  Court 
said: 

"When  he  did  that,  lie  violated  his  contract, 
and  the  note  at  once  be<»me  doe  and  nayable." 

In  Love  V.  Mabnry,  S0  CaL  484,  the  contract 
for  the  payment  for  work  done  on  a  mine 
contained  this  clanse: 

"And  the  bahmce  of  1900  to  be  paid  out  of 
the  first  proceeds  of  the  mine,  after  deducting 
expenses. 

The  court  declared: 

"Tbat  the  contract  contemplated  tliat  the  de- 
fendants wei^p  to  work  the  mue  'ont  of  the  first 
proceeds  of  which,  after  deducting  expenses,'  the 
balance  was  to  be  paid,  does  not  admit  of  doubt. 
And  we  are  of  opinion  that  tiieir  failure  and 
refusal  to  commence  to  wo^  it  within  a  rea- 
sonable time  after  the  completioii  and  acceptance 
of  the  labor  and  materials  bestowed  on  the  prop- 
erty rendered  them  liable  for  the  balance  due 
therefor." 

In  Polrler  v.  Gravel,  88  CaL  79,  26  Pa& 
962,  the  suit  was  upon  a  written  promise  to 
pay  a  stated  sum  containing  this  provision; 

"The  said  som  to  be  so  paid  in  Installments  in 
such  amounts  and  at  socn  times  as  I  shall  re- 
alize each  month  from  such  products  after  pay- 
ment of  all  costs  and  expenses  of  the  gathering 
or  obtaining  and  selling  such  products.  The 
said  sum  of  money  to  be  paid  only  and  exclusive- 
ly from  such  products  of  said  land  as  I  may  be 
entitled  to,  and  no  other  property  of  mine  diall 
be  subject  to  said  debt  or  obligation." 
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The  defendant  conv^ed  the  property  and 
thereafter  derived  no  profit  It  was  said  by 
the  court: 

"This  being  so,  the  balance  unpaid  became 
immediately  due  and  payable,  and  the  plaintiff 
could  maintain  an  action  for  the  recovery 
thereot" 

In  Bagley  v.  Cohen,  121  Gal.  804,  68  Pac. 
1117,  the  balance  due  was  to  be  paid  "out  of 
the  profits  realized  by  me  from  my  business 
of  packing  raisins  at  Malaga,  during  the 
preset  season."  Defendant  conveyed  the 
property,  and  it  was  held  that  "his  liability 
became  thereupon  fixed  and  absolute."  In 
Carter  v.  Rhodes,  135  CaL  46,  66  Pac.  985,  the 
agreement  provided: 

"And  $1,000  balance  to  be  paid  only  ont  of 
the  net  proceeds  of  the  working  of  the  one-half 
interest  in  said  mineral  claim  conveyed;  'and 
that  in  no  event  shall  the  $1,000  or  any  part 
thereof  become  a  personal  claim  against  the 
party  of  the  second  part* — that  is,  the  appel- 
lant.^' 

The  court  said: 

"By  the  sale  of  his  interest  in  the  mine,  the 
appellant  put  it  out  of  the  power  of  the  re- 
spondent to  receive  the  thousand  dollars  from 
the  net  proceeds  of  that  interest,  and  appellant 
at  once  became  personally  responsible  to  pay 
Uie  thousand  dollars." 

The  cases  where  the  defaulting  party  fail- 
ed to  give  security  as  promised  for  the  bal- 
ance of  the  consideration  are  of  the  same 
tenor.  Among  the  citations,  we  may  refer  to 
Camahan  v.  Hughes,  108  Ind.  227,  9  M.  SI 
SO,  Wheeler  v.  Harrah,  14  Or.  325,  12  Pac. 
600,  and  Cook  v.  Stevenson,  80  Midi.  243.  In 
the  first  of  these,  it  is  said: 

"It  is  abundantly  settled  that  where  goods 
are  sold  upon  credit,  the  purchaser  agreeing 
as  part  of  the  contract  to  execute  notes  payable 
at  a  future  day  for  the  purchase  price,  the  re- 
fusal of  the  purchaser  to  execute  the  notes  ac- 
cording to  the  contract  entitles  the  seller  to 
maintain  an  action  for  such  refusal,  and  the 
measure  of  damages  is  the  full  price  of  the  goods 
sold." 

In  the  Wheeler  Case,  supra,  the  court  says: 
"The  naked  obligation  of  the  defendant  was 
not  sufficient  to  obtain  the  credit;  nor  would  it 
have  been  received  and  the  property  delivered, 
without  the  promise  of  security,  as  agreed. 
When  credit  is  given  for  the  price  of  goods  sold, 
on  the  condition  that  the  purchaser's  note,  with 
surety,  be  given  therefor,  and  tills  condition  is 
not  complied  with,  but  the  property  is  taken 
by  the  purchaser,  he  is  liable  for  the  price  at 
once,  and  before  the  expiration  of  the  proposed 
term  ot  credit" 

In  the  Michigan  case,  supra,  it  was  declar- 
ed as  to  the  defendant: 

"By  refusing  or  failing  to  keep  tliat  term  in 
the  agreement  which  was  hitrodnced  to  assure 
liim  delay,  he  entitled  the  other  party  to  insist 
upon  the  resulting  alternative  of  immediate 
irayment" 

Some  of  the  cases  refer  to  the  amount  re- 
covered as  "damages,"  and  declare  that  the 
Vendor  will  be  entitled  to  recover  as  damages 
the  whole  value  of  the  goods,  it  being  sug- 
gested, though,  that  there  may  be  "a  rebate 
of  interest  during  the  stipulated  credit" 
Such  rebate — it  may  be  stated — ^was  allowed 
in  the  case  at  bar. 
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If  we  re^rd  tbe  amount  recovered  as  dam- 
ages, It  Is  apparent  that  no  other  Just  rule 
could  be  applied  in  determining  the  amount. 
It  is  impossible,  in  other  words,  to  say  Just 
how  much  would  have  been  taken  from  the 
quarry  and  what  the  payments  to  plaintiff 
would  therefore  have  been,  but  this  difficulty 
was  created  by  the  refusal  of  appellant  to 
perform  his  contract  He,  therefore,  is  In  no 
position  to  say  that  respondent  must  prove 
his  actual  damages,  but  the  law  holds  him 
to  the  measure  that  he  himself  prescribed. 

We  think  the  foregoing  consideration  is  de- 
cisive of  the  case,  and  the  Judgment  and  or- 
der are  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HABT,  J. 


PEOPLE  ▼.  PINAU.    (Cr.  847.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Sept  19,  1916.) 

1.  Homicide  <S=>112(2]h-Self-Defxn8e. 

Where  accused,  while  trying,  with  revolver 
in  hand,  to  force  his  way  into  a  warehouse 
through  a  door,  which  was  being  held  by  deceas- 
ed to  prevent  his  entrance,  shot  deceased,  he 
was  clearly  the  aggressor,  and  not  justified  by 
self-defense,  although  deceased  was  trying  to 
strike  through  the  door  las  it  opened  with  a 
beer  bottle,  and  although  after  he  and  deceased 
bad  been  separated  from  a  prior  encounter  de- 
ceased had  thrown  a  rock  at  him  and  hit  him. 

[E!d.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  §  146;   Dec  Dig.  <S=>112(2).] 

2.  Homicide   $s>112(1)— Sku'-Defenbi  —  Ih- 
VITINO  Altercation. 

One  may  not  b^  his  own  willful  act  create 
a  situation  giving  rise  to  appearances  which  he 
may  interpret  as  endangering  his  life,  and  there- 
upon kill  the  person  he  is  in  fact  assailing. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  i  146;   Dec.  Dig.  «=>112(1).] 

3.  Homicide    <S=»300(3)  —  Self- Defense— In- 
btbuction, 

An  instruction  in  murder  trial,  standing 
alone,  that  "there  must  have  been  a  present 
ability  on  the  part  of  the  assailant  to  accom- 
plish his  criminal  design  in  order  to  justify  the 
person  assailed  in  taking  his  life,"  was  errone- 
ous, as  inconsistent  with  the  doctrine  of  ai>- 
parent  danger. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  §  617;  Dec.  Dig.  ie=>300(3).] 

4.  Cbiuinal  Law  «=3ll86(4)— Apfeai,  —  Re- 

VEBSAI..    . 

Such  instruction  was  not  so  misleading  as  to 
cause  a  miscarriage  of  justice  and  to  call  for 
reversal  of  judgment  of  conviction,  where  in  no 
view  of  the  evidence  could  it  reasonably  be  said 
that  deceased  was  the  assailant,  in  view  of 
Const,  art.  6,  §  4^,  forbidding  setting  aside  of 
a  judgment  or  granting  new  trial  for  misdirec- 
tion of  the  jury  not  apparently  resulting  in  mis- 
carriage of  justice. 

[Ed.    Note. — For   other    cases,   see   Criminal 
Law,  Dec.  Dig.  «=»1186(4).] 

6.  Homicide  <g=>300(7)— Instbuctions— Seu- 
Defense. 
An  instruction  that  "self-defense  is  not  avail- 
able as  a  plea  to  a  defendant  who  has  sought  a 
quarrel  with  a  design  to  force  a  deadly  issue, 
and  thus,  through  his  fraud,  connivance,  or 
fault,  create  a  real  or  apparent  necessity  for 
the  killing,"  held  proper  and  applicable  to  the 


facts,  where  the  evidence  showed  that  whatever 
real  or  apparent  necessity  defendant  believed 
to  exist  for  the  killing  was  created  by  his  fault 
[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  §  822;   Dec.  Dig.  <S=»300(7).] 

6.  Cbiminai.  Law  «=»888(2)  —  Tbiat.  —  Fn«- 

THEX  iNSTRVOnoNB  TO  JUBT. 

In  a  murder  trial,  where  the  Junr  after  re- 
tiring returned  to  court  and  asked  for  farther 
instructions  on  certain  points,  defendant '  wu 
not  entitled  as  matter  of  right  to  have  instrac- 
tions  read  which  the  Jury  had  not  called  for,  or 
to  have  all  the  instructions  on  a  given  subject 
read,  when  such  as  were  read  were  sadsfactorf 
to  the  jury. 

[Eld.  Note.— For  other  cases,  see  Crimioil 
Law,  Cent  Dig.  f  2067 ;   Dec.  Dig-  <»=>863(2).] 

7.  Cbimirai.  Law  4=91173(1)  —  Apfkal  — 
Habmless  Ebbob. 

Refusal  of  instructions  as  having  been  pre- 
sented too  late  for  consideration  by  the  court 
was  not  prejudicial  to  accused,  where  they  were 
not  applicable  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Ciimmtl 
Law,  Ont  Dig.  {|  3164,  3168;  Dec.  Dig.  «» 
1173(1).] 

8.  Cbiminai.  Law  «=9ll86(4)— Apfkai.  —  Re- 
vEBSAi/— Conduct  of  Counsel. 

Although  reference  by  a  district  attorney  to 
accused's  failure  to  deny  his  extrajudicial  state- 
ment was  violative  of  accused's  right  to  remain 
silent  without  prejudice  for  so  doing,  this  and 
other  alleged  prejudicial  misoonduct  which  the 
court  instructed  the  jury  to  disregard,  held  not 
such  as  to  call  for  reversal  in  view  of  Const 
art.  6,  f  4^,  forbidding  setting  aside  of  a  judg- 
ment or  granting  new  trial  for  any  error  not 
apparently  resulting  in  miscarriage  of  justice. 
[E]d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  es9ll86(4).] 

Appeal  from  Superior  Ck>urt,  Shasta  Coun- 
ty;  J.  E.  Barber,  Judge. 

Amedlo  Finall  was  convicted  <rf  man- 
slaughter, and  appeals.    Affirmed. 

Braynard  &  Kimball,  of  Bedding,  for  ap- 
pellant TJ.  S.  Webb,  Atty.  Gen.,  J.  Chas. 
Jones,  Deputy  Atty.  Gen.,  for  the  Beetle. 

CHIPMAN,  P.  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  Sbaata 
county  for  the  crime  of  murder,  and  at  his 
trial  was  convicted  of  manslaughter  and  sen- 
tenced to  Imprisonment  for  the  term  of  seven 
years  in  the  state  prison.  He  appeals  from 
the  Judgment  of  conviction,  and  from  the 
Older  denying  his  motion  for  a  new  trial. 

Defendant  shot  and  killed  Vincenzo  Con- 
dera  on  Sunday  at  about  half  past  4  o'clock 
in  the  afternoon  of  November  28,  1915,  at 
the  warehouse  (sometimes  called  stable  by 
witnesses)  of  Glacoesa  &  Bellone,  near  the 
Mammoth  mine  in  Shasta  county.  Defend- 
ant Justifies  the  killing  on  the  plea  of  self- 
defense.  Defendant  and  deceased  met  near 
this  warehouse  shortly  before  the  homidde; 
they  were  but  casually  acquainted  with  each 
other;  defendant  had  been  told  that  deceas- 
ed had  said  that  defendant  was  watching  for 
one  Tony  Claro  every  evening  with  Intent  to 
assault  him ;  at  the  meeting  of  defendant  and 
deceased  above  referred  to,  deceased  was 
pointed  out  by  one  Peselll  as  the  penon  who 
had  made  the  statement  whereupon  defeud- 
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ant  asked  deceased  why  he  bad  made  such 
statement  to  Claro ;  deceased  denied  that  be 
had  made  It  and  defendant  replied  tbat  be 
(deceased)  did  make  tbe  statement  because 
Tony  so  told  defendant  Thereupon  defend- 
ant extended  his  band  towards  deceased, 
whether  In  a  threatening  manner  or  by  way 
of  assault  or  as  an  Invitation  for  an  encoun- 
ter, does  not  dearly  appear.  However,  the 
two  men  grappled,  and  a  scuffle  ensued,  In 
the  course  of  wblch  tbey  fell  to  the  ground, 
defendant  on  top  of  deceased.  Bystanders 
Interfered  and  the  two  separated,  defendant 
walking  away  a  few  steps.  When  deceased 
arose  he  picked  np  a  stone  and  threw  It  at 
defendant,  bitting  him  on  tbe  left  shoulder, 
and  Immediately  ran  Into  tbe  warehouse  and 
closed  the  door. 

The  eyewitnesses  were  Italians,  whose  tes- 
timony was  taken  through  Interpreters.  Sev- 
eral exhibits  were  Introduced  to  assist  the 
jury  in  understanding  the  facts  and  circum- 
stances surrounding  the  homicide,  among 
which  was  tbe  bullet  causing  the  death  of 
deceased,  taken  from  the  body  of  tbe  deceas- 
ed, the  latter's  clothing  worn  at  the  time, 
defendant's  revolver,  the  door  through  which, 
as  was  claimed  by  tiie  prosecution,  the  fatal 
shot  was  fired  and  In  which  two  bullet  holes 
appeared,  tbe  door  casing  or  4x4  scantling  to 
which  tbe  door  was  latched  when  closed,  and 
which  showed  an  indentation  claimed  by  the 
prosecution  to  have  been  made  by  one  of  the 
bullets  when  the  first  shot  was  fired,  sundry 
photographs,  diagram  of  tbe  warehouse  prem- 
ises, and  two  or  three  other  exhibits,  none 
of  which  was  sent  up  with  the  record. 
Obviously,  we  are  deprived  to  some  extent  of 
tbe  aid  which  these  exhibits  afforded  tbe 
Jury.  For  example,  defendant  claims  tbat 
tbe  bullet  found  In  the  body  of  deceased  was 
a  fragment  only,  and  that  the  first  shot  fired 
by  defendant  struck  a  beer  bottle  which  tbe 
deceased  threw  at  defendant,  and  that  tbe 
bullet  was  split  and  a  fragment  of  tt  caused 
the  death  of  deceased,  and  not  one  of  tbe  bul- 
lets that  went  through  tbe  door  of  the  ware- 
house. Tbe  scantling  or  door  case  was  in- 
troduced, and  the  indentation  found  on  It  was 
shown  to  the  jury  in  support  of  the  theory  of 
the  prosecution  that  tbe  bullet  from  tbe  first 
shot  struck  tbe  edge  of  this  door  casing  and 
passed  on  into  the  building.  Tbe  second  shot 
was  shown  to  have  gone  tbrongh  tbe  door, 
and  the  bullet  bole  was  in  line  with  a  bullet 
hole  through  tbe  opposite  side  of  the  build- 
ing. Tbe  third  shot  concededly  went  through 
the  door,  and  the  position  of  the  hole  tended 
to  show  tbat  it  was  where  deceased  was 
pushing  at  tbe  door. 

We  think,  however,  tbat  tbe  evidence 
found  in  the  record  is  quite  sufficient  to  justi- 
fy the  verdict  without  having  these  exhibits 
before  us  to  explain  the  testimony. 

It  appeared  that  when  the  first  altercation 
occurred  the  parties  were  Within  two  or  three 
feet  of  the  warehouse  door ;  when  defendant 
released  the  deceased  and  the  latter  got  up 


defendant  moved  away  two  or  tliree  steps 
and  was  standing  sidewlse  to  deceased  when 
the  latter  threw  tbe  rock,  hitting  defendant 
on  the  left  shoulder  as  above  mentioned.  De- 
ceased Immediately  ran  Into  the  warehouse, 
the  keeper,  Fracchla,  with  him,'  and  closed  the 
door  and  both  braced  themselves  against  it 
on  the  inside,  deceased  next  to  the  latch  and 
Fracchla  next  to  the  binges.  When  defend- 
ant was  hit  with  the  stone  be  ran  after  de- 
ceased and  reached  the  door  about  tbe  same 
time  tbe  two  other  men  had  closed  it.  He 
Immediately  endeavored  to  force  It  open, 
kicking  and  pushing  it,  and  calling  to  deceas- 
ed to  "come  out"  It  was  testified  by  wit- 
nesses who  were  outside  of  the  warehouse 
tbat  defendant  bad  bis  revolver  In  one  hand 
while  be  was  trying  to  force  the  door  open. 
It  was  In  evidence  that  during  this  struggle 
on  the  part  of  defendant  to  open  tbe  door  and 
deceased  and  Fracchla  to  bold  it  fast,  it  was 
opened  and  closed  a  few  inches  at  intervals, 
during  one  of  which  deceased  threw  or  struck 
with  a  quart  beer  bottle  which  be  bad  pick- 
ed up  with  one  band  while  pushing  with  the 
other,  and  at  about  the  same  instant  defend- 
ant fired  the  first  shot  The  bottle  was  bro- 
ken into  pieces,  some  of  them  falling  within 
and  some  without  the  door.  The  evidence 
does  not  show  how  tbe  bottle  was  br<^en. 
Defendant  was  not  bit  with  It  He  testified 
that  be  shot  Coudera  because  he  thought  he 
was  about  to  bit  him  with  the  bottle.  Frac- 
chla testified  tbat  be  beard  the  bottle  strike 
and  break  against  tbe  door  casing  just  before 
the  shot  was  fired.  After  the  first  shot  the 
door  was  shut  and  Fracchla  and  deceased  re- 
mained pushing  against  it  Tbe  second  and 
third  shots  followed  In  quick  succession,  the 
last  one,  it  Is  claimed  by  the  prosecution, 
being  the  one  tbat  bit  and  killed  tbe  deceas- 
ed. When  deceased  was  bit  he  exclaimed,  "I 
am  shot  in  the  stomach,"  and  Fracchla  cried 
out  to  stop  shooting,  that  one  of  them  was 
wounded.  Deceased  staggered  back  from  the 
door  to  another  part  of  the  warehouse,  and 
shortly  afterwards  expired.  The  door  was 
opened,  and,  among  others,  defendant  went 
in,  looked  at  deceased,  and  immediately  left) 
and  was  tbe  next  day  arrested  at  tbe  town  of 
Tehama. 
Fracchla  testified: 

"Q.  Now,  when  Coudera  came  inside  the  ware- 
house, what  did  be  do?  A.  He  shut  the  door 
right  away.  Q.  Was  the  door  open  or  closed 
when  Coudera  came  inside?  A.  Open.  Q. 
When  Coudera  closed  the  door  what  did  he  do? 
A.  He  put  himself  right  away  against  the  door. 
Q.  And  how  did  he  hold  the  door?  A.  With 
both  hands.  (Witoess  illustrates.)  9.  What 
did  you  do?  A.  I  put  myself  also  against  th^ 
door.  (He  explained  the  relative  position  of  tbe 
two  men,  deceased  on  his  right,  next  to  the 
doorlatcb.)  Q.  When  you  and  Coudera  placed 
yourselves  against  the  door  as  you  have  illus- 
trated, what  next  occurred?  A.  Finall  was 
pushing  at  the  door  and  we  was  poshing  back. 
Q.  Did  Finali  say  anything  as  he  was  against 
the  door  on  the  outside?  A.  He  was  saying  to 
open  the  door — 'Open,  open.'  Q.  While  Finali 
was  pushing  against  the  door  from  the  outside 
and  you  and  Coudem  were  against  the  door,  on 
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the  inside,  what  happened  to  the  door,  if  anr- 
thing?  A.  It  happened  that  after  he  pushed 
the  door  several  times,  Coudera  got  ahold  of  a 
bottle.  Q.  When  you  say  'He  pushed  the  door 
several  timeSj*  whom  do  yon  refer  to?  A.  I 
think  it  was  Finali ;  I  couldn't  see  outside.  (It 
elsewhere  appeared  that  defendant  was  the  only 
person  pushing  the  door  from  the  outside.)  Q. 
Where  did  Coudera  get  the  bottle?  A.  From 
the  floor.  Q.  And  what  part  of  the  floor?  A. 
To  the  right  side— north  side.  Q.  And  how  far 
was  the  bottle  from  the  door  on  the  north?  A. 
More  or  less,  a  foot  and  a  half.  (A  photograph 
was  shown  witness  on  which  he  located  the 
place  where  the  bottle  was.  He  also  illustrated 
how  Coudera  reached  out  and  got  'the  bottle 
with  his  right  hand  while  pushing  against  the 
door  with  his  left  hand.)  And  when  Finali 
pushed  the  door  he  (Coudera)  done  like  that  (il- 
lustrating as  if  throwing  an  object  with  the 
right  hand.)  Q.  Which  hand,  right  or  left,  did 
Coudera  reach  for  the  bottle?  A.  With  the 
right  one.  Q.  At  the  time  that  Coudera  reach- 
ed with  his  right  hand  for  the  bottle,  where  was 
his  left  hand?  A.  At  the  door.  Q.  What  did 
Coudera  do  with  the  bottle  after  he  got  it  in 
his  right  hand?  A.  He  held  it  there  for  a  little 
while,  and  while  the  other  was  pushing  at  the 
door,  he  threw  it  at  him — he  threw  it.  He  threw 
it.  Q.  And  was  the  door  open  or  closed  at  that 
time?  A.  When  he  threw  the  bottle,  the  door 
was  open  a  little  bit.  Q.  What  happened  when 
Coudera  threw  the  bottle?  A.  When  Coudera 
threw  the  bottle,  I  heard  the  report  of  the  bot- 
tle, and  the  shot,  'Poml  Pom!'  Q.  What  hap- 
pened to  the  bottle?  A.  The  bottle  broke.  Q. 
When  did  the  bottle  break  with  reference  to  the 
time  that  you  heard  the  shot?  A.  First  I  heard 
the  sound  of  the  bottle,  and  then  the  shot  of  the 
pistol.  Q.  What  do  you  mean  by  the  sound  of 
the  bottle?  A.  The  sound  of  the  explosion  of 
the  bottle.  Q.  How  did  the  bottle  break,  if  you 
know?  A.  That  I  don't  know.  Q.  Did  the  bot- 
tle break  inside  the  door  or  outside  the  door? 
A.  Inside  the  stable.  Q.  When  the  bottle  broke 
what  did  Coudera  do?  A.  He  put  himself 
against  the  door." 

He  was  asked  to  lUnstrate: 

"A.  Like  that.  (Witness  illustrates  by  aris- 
ing and  facing  the  wall,  l>ending  forward  slight- 
ly and  placing  both  hands  flat  against  the  wall.) 
Q.  What  occurred  after  Coudera  placed  himself 
in  a  leaning  position  with  both  hands  against 
the  door  as  you  have  illustrated?  A.  It  oc- 
curred that  the  shots  were  fired.  Q.  How  many 
shots  were  fired?  A.  Three  shots.  Q.  How 
.many  shots  were  fired  after  Coudera  placed 
both  hands  against  the  door  in  a  leaning  posi- 
tion immediately  after  the  bottle  was  broken? 
A.  Two  shots.  Q.  After  the  two  shote  were 
fired,  what  happened?  A.  I  heard  Coudera  say, 
'Oh!  I  am  wounded  in  the  stomach.'  Q.  Ana 
what  did  Coudera  do  after  he  said  that?  A. 
He.  turned  around  and  walked  to  the  little  room. 
Q.  When  you  heard  the  bottle  break  did  you 
hear  another  noise?  A.  When  the  bottle  broke 
I  heard  the  fire  of  the  pistol — the  shot  of  the 
pistol.  Q.  When  Coudera  said,  'I  am  wounded,' 
what  did  yon  do?  A.  Then  I  began  to  holler, 
'Stop,  stop,  he  is  wounded.'  •  •  •  Q.  From 
the  time  tbat  Coudera  came  inside  the  ware- 
house, closed  the  door  and  leaned  against  the 
door,  did  he  at  any  time  let  go  of  the  door  with 
both  his  bands?  A.  I  never  saw  him  move  from 
the  door." 

He  testified  that  the  door  opened  two  or 
three  times,  as  be  estimated  it,  l)efore  the 
first  shot  was  fired,  once  he  thought  8  or  10 
inches. 

Witness  BenedettI  went  Into  the  warehotise 
about  the  same  time  deceased  entered  it,  and 
from  a  point  16  or  20  feet  from  the  door  saw 


and  heard  what  took  place  Is  then.    Be  te» 
tifled: 

"Q.  At  the  time  the  bottle  broke,  vas  the 
door  open  or  closed?  A.  There  was  about  that 
much  open  (showing).  Q.  State  how  many  inch- 
es? A.  About  a  foot  or  foot  and  a  half.  Q. 
Was  Fracchia  against  the  door  or  leaning 
against  the  door  when  the  last  two  shots  were 
fired?  A.  He  was  at  the  door  pushing.  Q. 
What  happened  after  the  last  shot  was  fil^? 
A.  Mr.  Coudera  went  backwards  and  he  was 
wonnded  here  (indicating  in  the  breast).  •  •  • 
Q.  Did  any  one  say  anything  after  the  last  shot 
was  fired?  A.  Mr.  Fraccbua  told  him  not  to 
fire  any  more — told  Mr.  EMnali  not  to  fire  any 
more." 

He  testifled  that  Coudera  had  the  bottle  In 
his  right  hand  and  was  "pushing  against  the 
door  this  way  (showing)." 

The  autopsy  showed: 

That  .the  buUet  entered  the  body  of  deceased 
"between  the  first  and  second  cartilages  on  tlie 
right  side — in  front  •  •  •  the  bullet  entered 
near  the  apex  of  the  longs,  passed  down  throogh 
the  base,  through  the  diaphragm,  through  tiie 
liver,  and  passed  out  between  tiie  eleventii  and 
twelfth  ribs,  and  entered  and  lodged  in  the  back 
attout  3  inches  from  the  spine  on  the  right  side 
of  the  t>ody  about  one  inch  from  tlie  skis — gen- 
eral course  was  down  and  back." 

Dr.  Sanholdt,  who  made  the  aotopsy,  tes- 
tified: 

That  the  cause  of  death  was  "bleediajr  from 
the  vena  cava  which  was  torn  by  the  bullet"; 
that  a  man  with  such  a  wound  would  live  but 
a  short  tune — "it  is  only  the  matter  of  a  mo- 
ment Q.  As  much  as  a  minute?  A.  I  don't 
think  so.  •  •  •  He  might  ntter  a  few  words, 
but  I  doubt  if  he  could  make  any  coherent  sen- 
tences." 

He  testifled  that  the  point  where  the  bullet 
lodged  was  about  12  inches  lower  than  the 
point  of  entrance,  and  that  the  bullet  en- 
countered no  bone  In  Its  ptu3sag& 

[1]  We  think  the  Jnry  were  warranted  In 
finding  that  the  fatal  shot  was  fired  through 
the  door  while  deceased  and  Fracchia  were 
holding  It  shut  and  endeavoring  to  ke^  de- 
fendant from  entering.  The  position  of  de- 
ceased at  the  door — a  position  one  would 
naturally  assume  In  pushing  with  bis  bands 
against  a  door  to  hold  it  fast — would  account 
for  the  entrance  of  the  bullet  as  described 
and  Its  course  backward  and  downward.  -It 
is  true  this  might  possibly  have  happened 
had  the  bullet  struck  the  bottle  and  had  a 
fragment  of  It  been  deflected  toward  de- 
ceased. Bullets  take  eccentric  courses  some- 
times after  entering  the  t>ody.  But  the  evi- 
dence was  that  deceased  did  not  exclaim  that 
he  was  shot  until  the  third  shot  was  fired 
and  while  he  and  Fracchia  were  poshing  at 
the  door,  and  the  evidence  was  also  tbat  had 
he  received  this  wound  from  the  first  shot 
It  would  have  immediately  disabled  him  fttHn 
making  any  further  physical  effort  towards 
keeping  defendant  out  of  the  building.  But 
if  it  be  conceded  tbat  the  first  shot  vnta  the 
fatal  one,  we  cannot  see  that  it  was  Justl- 
fled  upon  any  view  of  the  doctrine  of  self- 
defense.  Defendant  was  clearly  the  aggres- 
sor. With  revolver  In  hand  he  was  trying  to 
fozoa  bis  way  through  the  door  wbich  was 
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!  held  to  prevent  his  entrance.  Having 
ieded  in  pressing  it  partially  open  the  de- 
*d  was  the  one  then  In  danger,  and  had 
:iven  defendant  a  fatal  blow  with  the 
e,  the  doctrine  of  self-defense  and  the 
:  to  act  upon  appearances  might  have 

available  to  deceased. 
I  Defendant  could  not  by  bis  own  willful 
create  a  situation  giving  rise  to  appear- 
a  which  he  conld  interpret  as  endanger- 
ils  life,  and  therenpoa  kill  the  person  he 

assailing.  As  was  said  In  People  v. 
Eer.  109  Cal.  451.  462,  42  Pac.  807,  3U 
U  R.  A.  408): 

man  may  not  wickedly  or  willfully  invite 
reate  the  appearances  of  necessity  or  the 
il  neceesity  which,  if  present  to  one  with- 
jlame,  would  justify  the  homicide." 

ifeudont  lays  much  stress  upon  the  fact 

deceased  hit  him  with  a  rock  after  they 
separated  from  the  first  encounter.  Had 
ndant  overtaken  deceased  in  the  heat 
le  moment  and  suitably  punished  him  for 

assault,  he  might  not  have  been  blame- 
:hy.  But  he  lost  this  opportunity  by  de- 
ed having  reached  a  hart>or  of  safety 
re  he  was  in  no  position  to  do  defendant 
her  harm.  Thenceforth'  defendant  was 
rly  the  aggressor.  Under  the  circum- 
ces  discloeed,  the  plea  of  self-defense  In 
ng  deceased  was  not  open  to  him.  It 
IS  to  us  that  the  Jury  exercised  much 
'Ity  in  finding  that  the  homicide  was 
>n  a  sudden  quarrel  or  beat  of  passion" 

but  manslaughter. 

]  2.  The  court  instructed  tl>e  Jury  quite 
T  on  the  law  of  self-defense  and  the  right 
ne  being  assailed  to  act  upon  appearances. 
is  not  objected  that  these  instructions 
e  incorrect,  but  It  is  objected  that  the 
t  in  the  same  connection  instructed  the 
'  as  follows: 

'here  must  have  been  a  present  ability  on 
part  of  the  assailant  to  accomplish  bis  crim- 

Ueaign  in  order  to  Justify  the  person  assail- 
Q  taking  his  life." 

.  is  contended  that  there  was  conflict  In 
evidence  as  to  whether  deceased  struck 
lefendant  through  the  open  space  when 
door  was  open,  or  whether  deceased  threw 
bottle  at  defendant  through  the  opening, 

whether  the  bottle  was  broken  by  the 
ct  at  the  first  shot  or  strudc  the  door 
ug  and  was  broken,  and  that  tbore  was 
mfilct  in  the  evidence  as  to  whether  the 
;  was  fired  before,  at  the  time  or  after 
bottle  was  thrown.  la  this  state  of  the 
lence  it  is  claimed: 

niat  the  jury  may  have  believed,  nnder  this 
rnction  of  the  court,  that  the  bottle  was 
cen  before  the  first  shot  was  fired,  and  that 
door  was  closed  when  the  last  two  shots 
e  fired,  and  that  therefore  as  a  matter  of 

deceased  at  neither  time  bad  the  present 
ity  to  infiict  injury  upon  defendant,  and  de> 
lant  was  in  no  real  danger." 

I]  We  think  the  instruction  was  Incon- 
ent  with  the  doctrine  of  apparent  danger 
>ne  who  is  assailed  and  was  out  of  har- 
ly  with  other  Instructions  giv^  upon  the 


subject,  and,  taken  tdoae,  was  an  incorrect 
statement  of  the  law.  It  must  not  be  for- 
gotten, however,  that  In  no  view  of  the  evi- 
dence could  it  be  reasonably-  said  that  de- 
ceased was  the  assailant  And  when  the  door 
was  pushed  open  by  defendant  who  was  at 
that  moment  the  real  assailant,  armed  with 
a  deadly  weapon,  which  the  sequel  showed 
he  intended  to  use,  deceased  had  a  right  to 
defend  himself  against  the  threatened  dan- 
ger. By  doing  so,  his  relation  toward  de- 
fendant was  not  changed.  Throughout  their 
argument  the  learned  counsel  of  defendant 
seem  to  bold  that  deceased  became  the  as- 
sailant in  having  struck  defendant  with  a 
rock  after  the  latter  had  withdrawn  from 
the  first  encounter,  and  that  notwithstand- 
ing deceased  had  taken  refuge  In  the  ware- 
house, defendant  had  a  right  to  pursue  and 
punish  lilm  and  still  be  within  the  protecting 
eegifl  of  the  doctrine  of  self-defense,  should 
deceased  resist  This  doctrine  must  not  be 
contused  with  the  lex  talionis.  The  doctrine 
of  self-defense  presupposes  that  one  who 
would  avail  himself  of  it  has,  without  his 
fault,  found  himself  in  threatened  danger  of 
serious  bodily  injury  to  avert  which  the  law 
gives  him  the  right  to  resort  to  extreme  meas- 
ures. But,  as  we  have  already  pointed  out, 
the  plea  of  self-defense  Is  not  avaUnble  to 
him  where  he  willfully,  and  without  any  ne- 
cessity for  his  own  protection,  creates  the 
danger  with  which  he  is  threatened.  The 
law  of  self-defense  is  a  law  of  necessity  and 
ceases  with  the  disappearance  of  the  neces- 
sity. Whatever  may  be  said  of  the  instruo- 
tion,  however,  we  are  quite  convluced  that 
error  though  it  be,  we  cannot  for  a  moment 
believe  that  the  Jury  were  so  far  misled  by 
It  as  to  have  caused  a  miscarriage  of  Jus- 
tice, and  unless  we  can  so  say  we  are  for- 
bidden to  reverse  the  Judgment  Section  4^, 
art  6,  Const;  People  v.  O'Bryan,  166  Cal. 
65,  130  Pac.  1042 ;  People  v.  Bartol,  24  Cal. 
App.  659,  142  Pac.  510;  Vallejo  R.  R  Co. 
V.  Reed  Orchard  Co.,  169  Cal.  845,  147  Pac. 
238. 

[S]  8.  The  court  instructed  the  Jury  as  fol- 
lows: 

"Self-defense  is  not  available  as  a  plea  to  a 
defendant  who  has  soD^ht  a  quarrel  with  a  de- 
sign to  force  a  deadly  issue,  and  thus,  through 
his  fraud,  connivance,  or  fault,  create  a  reel  or 
apparent  necessity  for  the  kilUng." 

It  is  claimed  that  the  instruction  was  not 
applicable  to  the  facts  because  there  was  no 
evidence  that  either  a  real  or  apparent  neces- 
sity for  the  killlag  was  created  by  the  fraud, 
connivance,  or  fa.ult  of  defendant  The  In- 
struction was  based  upon  the  principle  an- 
nounced in  People  v.  Hecker,  supra.  We 
think  the  evidence  showed  that  whatever  of 
real  or  apparent  necessity  defendant  believed 
to  exist  for  the  killing  waa  created  by  tUs 
fault.  He  had  no  right  to  break  Into  the 
warehouse  by  force  to  assault  deceased  or  to 
punish  him  for  an  assault  previously  made 
on  defendant  by  deceased,  «nd  if.  in  doing  so, 
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danger  to  defendant  appeared,  it  was  of  his 
own  creation. 

[B]  4.  After  the  Jury  had  been  considering 
the  case  some  time,  they  came  Into  court  and 
asked  for  the  instmctions  on  Justiflable  homi- 
cide to  be  again  read  to  them.  The  conrt 
read  its  instructions  on  the  subject  Includ- 
ing the  reading  of  section  195  of  the  Penal 
Code.  On  the  suggestion  of  defendant's  at- 
torney, the  court  read  still  other  Instructions 
on  the  subject  given  at  defendant's  request 
Defendant  then  asked  to  bare  a  partlcalar 
instruction  read: 

"That  the  defendant  need  not  wait  until  the 
blow  is  struck  before  acting  in  his  own  protec- 
tion." "The  Court:  No^  I  will  only  act  on  the 
request  of  the  jury,  nie  Court:  Is  that  all  yon 
wish,  gentlemen?  A  Juror:  Are  we  entitled  to 
know  what  the  penalties  aie  in  each  degree? 
The  Court:  No,  that  is  entirely  in  the  discre- 
tion of  the  court.  The  Juror:  That  is  wbat  I 
thought.  The  Court:  The  court  has  told  you 
about  that  heretofore.  I  will  read  you  this, 
gentlemen." 

The  court  then  read  one  of  Its  instructions 
in  connection  with  the  rule  of  reasonable 
doubt,  and  stating  the  law  as  to  the  right 
of  the  jury  to  fix  the  punishment  should  the 
defendant  be  found  guilty  of  murder  in  the 
first  degree.  The  jury  were  then  asked  if 
they  desired  any  further  Instructions,  and  all 
answered  satisfied. 

The  jury,  being  still  unable  to  agree,  came 
into  court  again  and  requested  "a  little  in- 
formation on  one  little  point,  and  that  is, 
what  creates  a  reasonable  doubt."  The 
court'  read  its  instructions  on  that  subject 
and  asked  the  jury  if  they  desired  anything 
farther. 

"The  Foreman:  That  seans  to  be  the  only 
thing,  your  honor.  The  Court:  Is  that  plain 
enough  to  you  gentlemen  ?  (An  affirmation  is 
given  to  the  court.)" 

The  jury  retired  and  later  brought  In  their 
verdict.  Defendant  was  not  entitled  as  mat- 
ter of  right  to  have  instructions  read  which 
the  jury  had  not  called  for  or  to  have  all  the 
Instruction  on  a  given  subject  read  when  such 
as  were  read  were  satisfactory  to  the  jury. 

[7]  6.  The  court  refused  certain  Instruc- 
tions requested  by  defendant  on  the  ground 
that  they  were  presented  too  late  for  con- 
sideration by  the  court:  (a)  As  to  the  right 
of  self-defense  having  been  revived,  after 
defendant  withdrew  from  the  first  conflict, 
by  deceased  having  hit  him  with  a  rock; 
(b)  defendant  not  bound  to  retreat  in  the 
face  of  danger;  (c)  reasonable  doubt  as  to 
who  opened  the  door  and  for  what  purpose  It 
was  opened,  and  that  such  doubt  should  have 
been  resolved  in  favor  of  defendant.  Wheth- 
er or  not  the  reason  given  by  the  court  was 
sufficient  need  not  be  considered,  for  we  do 
not  think  the  defendant  was  prejudiced  by 
the  court's  ruling.  The  hitting  of  defendant 
with  a  stone  by  deceased  after  defendant  had 
withdrawn  from  the  first  conflict  did  not  so 
far  revive  defendant's  right  to  self-defense 
as  to  justify  him  in  forcing  a  second  conflict 
as  appeared  by  th«  evidence  and  killing  d» 


ceased,  because  In  doing  so  he  believed  Um- 
self  to  be  In  danger  of  great  bodily  Injarv. 
The  doctrine  of  retreat  in  the  face  of  appar- 
ent danger  had  no  application,  since  defend- 
ant was  the  assailant  There  was  no  evi- 
dence warranting  the  aasomptioa  that  de- 
ceased opened  the  door  for  any  paipoee  or 
raising  any  doubt  on  that  question. 

6.  Two  instructions  were  refused,  for  one 
of  which  rulings  the  court  assigned  no  rea- 
son, and  as  to  the  other  that  it  was  covered 
elsewhere.  The  latter  related  to  the  doc- 
trine of  defendant's  right  to  tict  npon  aK)ea^ 
ances  which  was,  as  the  conrt  aald,  folly 
covered  elsewhere  in  the  instructions.  The 
other  instruction  proceeded  on  the  assump- 
tion that  deceased  was  the  assailant  at  the 
time  he  was  killed,  and  that  defendant  acted 
upon  the  reasonable  belief  that  he  was  hi 
danger  of  receiving  great  bodily  harm  from 
deceased  at  that  moment 

[t]  7.  In  the  course  of  his  argument  to  the 
jury,  the  district  attorney  referred  to  an  in- 
stance, within  his  knowledge,  of  a  bullet  hi 
passing  through  the  front  end  of  a  wagon 
split  in  its  course  into  two  parts,  hitting  each 
horse  and  another  part  performing  an  equal- 
ly freakish  thing.  Defendant  objected,  and 
the  district  attorney  asked  the  court  to  in- 
struct the  jury  to  disregard  the  illustration 
and  confine  themselves  to  the  evidence,  which 
the  court  did. 

The  defendant  at  the  time  of  his  arrest 
made  a  somewhat  self-lncriminatory  state- 
ment which  was  Introduced  in  evidence.  The 
district  attorney  referred  to  the  fact  that  de- 
fendant when  on  the  witness  stand,  did  not 
deny  the  truth  of  the  statement  Upon  de- 
fendant's objection  as  misconduct  prejudicial 
to  defendant's  rights  and  motion  that  the 
court  instruct  the  jury  to  disregard  the  same, 
the  district  attorney  said: 

"While  we  do  not  feel  that  there  is  anything 
prejudicial,  at  the  same  time  we  have  no  objec- 
tion to  the  court's  giving  the  instruction.'' 

And  the  court  thereupon  gave  the  requested 
instruction. 

In  his  closing  argument  to  the  jury  the  dis- 
trict attorney  stated  that  he  did  not  believe 
Coudera  (deceased)  had  ever  made  the  state- 
ment to  Tony  Olaro  attributed  to  Ooudera 
for  the  reason  that  defendant  did  not  call 
Claro  as  a  witness  to  prove  it  though  sub- 
p<Bnaed  by  defendant  and  excused. 

Where  misconduct  of  the  district  attorney 
is  claimed  as  prejudicial,  the  more  recent  de- 
cisions of  the  Supreme  Court  hold  that  1^ 
attention  Is  called  to  it  and  the  court  In- 
structs the  jury  to  disregard  It  and  not  al- 
low themselves  to  be  Influenced  by  It  the 
misconduct  must  be  flagrant  and  obviously 
prejudicial  to  justly  a  reversaU  Snch  was 
the  misconduct  of  the  district  attorney  in 
People  V.  Tufts,  167  OaL  266,  139  Pat  78, 
People  V.  Derwae,  155  Cal.  693,  102  Paa  26(i, 
and  other  cases  cited  by  deffendant 

In  the  present  case  the  record  shows  that 
the  district  attorney  exhibited  commendable 
carefulness -In  the  ctndoct -of  the  trial,  not  to 
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trench  npOb  the  rights  of  the  defendant.  No 
evidence  was  offered  or  admitted  as  to  which 
defendant  has  assigned  error.  There  was  no 
attempt  by  the  district  attorney  to  repeat  the 
objectionable  statements.  The  reference  to 
the  eccentricities  of  a  bullet  was  of  no  par- 
tlcolar  significance,  and,  In  fact,  had  as  mndi 
application  to  defendantis  theory  as  to  the 
people's. 

As  to  thB  nonappearance  of  Clare  as  a  wit- 
ness, the  reference  could  not  have  Injured 
defendant,  for  whether  It  was  true  or  not 
that  he  told  defendant  what  deceased  said 
had  Tery  little,  If  any,  significance.  Refer- 
ence by  the  district  attorney  to  defendant's 
failure  to  deny  his  extrajudicial  statement, 
while  Tlolatlye  of  the  defendant's  right  to 
remain  silent  without  prejudice  for  so  doing, 
the  statements  of  defendant  were  as  to  cir- 
cumstances connected  with  the  bomldde 
about  which  the  Jury  had  full  knowledge 
through  testimony  of  witnesses.  We  may 
aafely  adopt  what  was  said  in  People  t. 
Kromphold,  157  Paa  699: 

"While  it  was  wrong  for  the  district  attorney 
to  comment  at  all  on  the  failure  of  defmdant 
to  testify  upon  this  subject,  it  would  be  most 
unreasonable  to  assume,  in  the  light  of  the  at- 
titude of  the  trial  judge  in  the  matter  and  the 
mature  of  the  remarks,  that  the  jury  conid  have 
been  influenced  to  the  prejudice  of  the  defend- 
ant by  the  statement  complained  of.  See  Peo- 
ple 7.  Sansome,  98  CaL  236  [33  Pac.  202].  Cer- 
tainly we  cannot  hold  that  this  statement  'has 
zesnlted  in  a  miacariiage  of  justice.'  Section 
4\i,  art.  6,  Const," 

Tb»  defendant  was  ably  defended  and 
every  opportunity,  given  him  to  meet  the  evi- 
dence in  support  of  the  charge.  We  think 
the  verdict  was  justified  by  the  evidence, 
and  that  no  prejudicial  error  occurred  at  the 
trial  which  Would  warrant  a  reversaL 

The  Judgment  and  order  are  afBrmed. 

We  concur:  BURNETT,  J.;  HART,  X 


TOUTZ  et  aL  V.  FARMERS'  &  MERCHANTS' 

NAT.  BANK  OV  LOS  ANGELEk^. 

(Civ.  2000.) 

CDistriet  Conrt  of  Appeal,  Second  Distrlet,  Oal- 
ifomia.    Sept.  U,  191&) 

1.  Pasties  «=s>59(2)  —  Substitotion— Action 
FOB  Deposits— Rkai,  Pabtt  in  Intibest— 
ATTAcaiNO  Obeditob. 

Under  Code  Civ.  Proc.  I  386,  providing  that 
another  person  may  be  substituted  for  toe  de- 
fendant, an  order  m  an  action  by  a  wife  join- 
ed by  her  husband  to  recover  money  deposited 
in  her  name  in  the  defendant  bank,  substituting 
for  the  defendant  bank  the  plaintiff  in  an  ac- 
tion against  the  husband  with  attachment  served 
tipofa  the  defendant  bank  claiming  that  the  de- 
posit in  fact  belonged  to  the  husband,  to  as  to 
place  the  real  parties  in  interest  in  an  adver- 
sary position,  was  properly  made. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  H  91,  92;    Dec.  Dig.  «=»69(2).] 

2.  Attachhcnt  «s>3(Mi-Bank  DKPosrp— Ac- 
tion Bx  DsFoarroB. 

Such  order  was  properly  made  over  the 
objection  that   the   bank   could  not  claim  the 


benefit  of  such  nrbviBioa  and  a  discharge  from 
its  liabihty  to  its  d^Mjsitor  unless  a  Ifen  was 
created  against  the  credit  in  its  hands  by  the 
service  of  the  attachment  process,  since,  with 
notice  as  to  the  real  ownership  of  the  deposit 
and;  a  claim  thereto  by  a  third  person  under  at- 
tachment process,  the  bank  would  not  be  jus- 
tified in  honoring  the  check  of  the  nominal  de- 
ritor,  and  since,  nnder  Code  Civ.  Proc.  §  644, 
the  monev  in  fact  belonged  to .  another,  it 
would  be  liable  to  such  other's  attaching  credi- 
tor if  it  paid  the  money  over  to  the  nominal 
depositor. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  U  1063-1095;  Dec.  Dig.  «s>804.] 
8.  CONBTITDTIONAI.    LAW    «=»30e(l)    —  "DUB 

Pbocess  OF  Law"— Action  fob  Bank  Dk- 

posrr— Stjbstitution  of  Pabtt  Defendant. 
In  an  action  for  a  bank  deposit,  an  order 
of  substitution  under  Code  Civ.  Proc.  |  386,  au- 
thorizing a  defendant  in  an  action  upon  a  con- 
tract or  for  specific  personal  property  to  show 
that  a  third  person  claims  the  proceeds  or  prop- 
erty to  apply  for  an  order  to'  substitute  such 
person  as  defendant,  and  for  a  discharge  upon 
the  deposit  of  the  property  in  court,  did  not  de- 
prive the  plaintiff  of  property  without  "due  pro- 
cess of  law,"  as  leaving  him  without  recourse  to 
recover  damages  against  the  original  defendant, 
where  it  required  tbe  full  amount  claimed,  with 
interest,  to  De  deposited,  in  view  of  Civ.  Code, 
I  3302,  under  which  there  could  be  no  further 
recovery  of  damages  than  the  amount  required 
to  be  deposited. 

[E^  Note.— For  other  casesi  see  Constitution- 
al Law,  Cent.  Dig.  {{  929,  930;  Dec.  Dig.  <S=> 
309(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Due  Prooess  of  Law.J 

Appeal  from  Superic«  Court,  Los  Angeles 
County;   Louis  W.  Myers,  Judge. 

Action  by  E.  B.  Youtz  and  Joshua  E. 
Youtz,  her  husband,  against  the  Farmers'  & 
Merchants'  National  Bank  of  Los  Angeles. 
From  an  order  making  Gara  Williams,  plain- 
tiff in  an  action  against  Joshua  E.  Toutz, 
with  attactuuent  against  a  deposit  in  defend- 
ant Bank,  a  substituted  party,  defendant, 
the  plaintiffs  appeal.    Affirmed. 

Uarrlman,  Ryckman  &  Tuttle,  of  Iios  An- 
geles, for  appellants.  J.  H.  Shankland,  of 
Lob  Angeles,  for  respondent 

JAMES,  J.  Defendant  bank  in  September, 
1913,  had  on  deposit  in  the  name  of  E.  B. 
Youtz,  wife  of  Joshua  E.  Youtz,  the  sum  of 
$2,704.83.  One  Gara  Williams  commenced 
an  action  In  the  superior  court  against  Joshua 
E.  Youtz,  In  which  action  Judgment  was 
sought  in  the  sum  of  $11,000  on  promissory 
notes.  A  writ  of  attachment  was  served 
upon  the  defendant  bank  with  notice  that  all 
debts  or  credits  owing  by  the  bank  to  "J.  E. 
Youtz,  •  •  •  E.  B.  Youtz,  but  belonging 
to  Joshua  E.  Youtz,  or  either  of  them,"  were 
attached.  The  bank  made  answer  to  the  writ 
stating  the  fact  as  to  the  name  in  which  the 
deiwsit  was  held.  E.  B.  Youtz  thereupon 
drew  her  dieck  against  the  bank  for  the 
full  amount  of  the  deposit,  which  demand 
the  bank  refused  to  honor.  She  then  brought 
this  action  to  recover  the  money.  The  de- 
fendant   bank   appeared   l)efore    answering. 
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and  by  motion  asked  that  the  plaintiff  in  the 
attachment  suit  be  substltnted  In  Its  stead, 
upon  the  money  being  deposited  in  court.  In 
the  alildaylt  of  Its  easliler  the  bank  asserted 
that  the  plaintiff  in  the  attachment  suit 
claimed  a  lien  upon  the  fund  upon  the  ground 
that  the  money  in  fact  was  the  property  of 
Joshua  B.  Touts,  although  deposited  by  his 
wife.  Other  facts  showing  the  pendency 
of  the  attachment  suit  and  the  Issuance  and 
seryice  of  the  writ  of  attachment  or  gar- 
nishment were  set  out  In  the  affldavlt.  Mo 
counter  showing  of  facts  appears  to  have 
been  made;  E.  B.  Tontz  resting  her  opposi- 
tion to  the  motion  on  the  claim  that  the  case 
famished  no  sufficient  ground  to  support  an 
order  substituting  Williams  as  defendant. 
The  court,  upon  the  toll  amount  of  the  credit 
being  deposited  in  its  charge,  and  the  further 
sum  of  ¥17.87  interest,  made  an  order  sub- 
stituting Williams  In  the  place  of  the  bank  as 
defendant. 

[1,2]  It  may  be  here  remarked  that  no 
point  Is  made  that  the  sheriff  should  have 
been  made  substituted  defendant  where  the 
attachment  suit  had  not  gone  to  Judgment 
The  court  would  have  the  power,  nererthe- 
less,  to  require  the  sheriff  to  be  brought  in, 
and  if  it  was  required  to  so  do  we  must  as- 
sume that  such  action  would  be  taken  in 
the  progress  of  the  case.  The  appeal  taken 
by  B.  B.  Youtz  is  from  the  order  made  as 
described. 

The  proceeding  taken  by  respondent  was 
in  strict  accord  with  the  provisions  of  sec- 
tion 386,  Code  of  Civil  Procedura  The  de- 
sign of  that  statute  is  to  enable  a  party  who 
has  been  sued  upon  a  contract  as  to  which 
he  admits  full  liability  as  to  the  amount 
thereof  to  show  that  a  third  party  not  named 
in  the  action  claims  some  right  to  the  pro- 
ceeds of  the  contract  either  by  way  of  com- 
plete ownership  or  that  he  possesses  a  lien 
against  the  same,  and,  so  showing,  to  de- 
posit the  money  due  in  court  and  have  the 
third  party  made  defendant  in  his  stead, 
thus  placing  in  positions  of  adversaries  the 
real  parties  at  interest  Appellants'  counsel 
Insist  that  the  bank  could  not  claim  the  bene- 
fit of  section  386,  Code  of  Civil  Procedure, 
and  secure  a  discharge  from  liability  toward 
its  depositor,  unless  a  lien  In  fact  was  created 
against  the  credit  In  Its  hands  by  service  of 
the  garnishment  process;  that  Joshua  B. 
Toutz,  the  defendant  In  the  attachment  suit, 
must  have  been  possessed  of  the  right  to 
maintain  an  action  of  indebitatus  assump- 
sit against  the  bank  on  account  of  the  de- 
posit before  any  attachment  lien  could  result 
Redondo  Beach  Co.  v.  CaL  I/.  &  T.  Co.,  101 
Cal.  322,  35  Pac.  896,  Is  cited  to  this  point 
The  principal  conclusion  announced  In  that 
case  was  that  a  mere  equitable  claim,  or  a 
credit  not  liquidated  in  the  sense  that  it  had 
become  a  demand  of  a  fixed  and  certain 
amount,  could  not  be  reached  by  attachment 
process.    Hassle  r.  Congregation,  36  Cal.  378, 


is  to  tile  same  effect  It  nrast  be  kept  in 
mind  that  In  the  cases  dted  the  qnestioni 
arose  between  the  attachment  plalntlfl  and 
the  garnishee.  There  is  room  for  distinction, 
we  apprehend,  between  a  case  where  a  person 
served  with  gamlsliment  disclaims  liability 
because  the  debt  is  nnllqnldated  or  Is  attend- 
ed by  equities  held  in  his  favor  and  a  case 
like  this  one.  Can  it  be  that  a  debtor,  being 
possessed  of  money, '  may  place  tliat  monejr 
to  the  credit  of  another  in  a  bank,  and  that 
when  so  placed  the  credit  becomes  immune  to 
attachment  process  Issued  against  all  except 
the  nominal  depositor?  Surely  the  law  win 
not  spend  its  ^ort  In  furnishing  to  debtors 
such  an  easy  and  reliable  means  whereb; 
creditors  may  be  defrauded.  With  notice  u 
to  the  real  ownerslilp  of  a  deposit,  and  claim 
made  by  a  third  person  under  attadiment 
process,  a  banking  Institution  would  hardly 
be  Justified  in  honoring  the  check  of  the  nom- 
inal depositor.  Section  644,  Code  of  Civil 
Procedure,  provides  that  every  person  having 
under  his  control  credits  belonging  to  tbe 
defendant  when  served  with  attachment 
process,  becomes  liable  to  the  attachment 
plaintiff  for  the  amount  of  the  credit  In 
this  case  Williams  claimed  tliat  tbe  money 
to  tbe  credit  of  B.  B.  Yonts  belonged  to 
Joshua  EL  Youtz,  his  debtor,  and  notified  the 
bank  of  that  claim  and  attached  the  credit 
B.  B.  Youtz  sued  the  bank  for  the  money. 
If  the  money  was  Joshua  B.  Yontz's  and  the 
bank  bad  fall  notice  of  this  daim,  it  would, 
in  our  opinion,  become  liable  to  WiUlams 
in  the  event  that  It  paid  over  tbe  money  to 
the  wlf6  and  the  fact  was  determined  to  be 
that  Joshua  B.  Youtz  owned  the  credit  It 
adopted  the  most  convenient  and  reasonable 
course  to  free  itself  from  liability  ftor  costs 
by  asking  that  the  real  contending  parties  be 
compelled  to  try  out  the  issue  between  them, 
rs]  The  final  point  made  In  the  brief  of 
appellants  is  that  the  provisions  of  section 
386,  Code  of  Civil  Procedure,  are  In  deroga- 
tion of  a  party's  right  not  to  be  derived 
of  property  virithout  due  process  of  law.  Us- 
ing this  case  as  an  Illustration  it  la  said 
In  argument  that  tbe  order  substituting  Wil- 
liams as  defendant  in  the  place  of  the  bank 
left  the  plaintiff  without  recourse  In  the  re- 
covery of  damages  in  the  sum  of  $600  wliicfa 
she  claimed  against  respondent  If  It  appear- 
ed that  this  result  followed  the  action  of  tbe 
court  then  a  case  would  be  presented  where 
the  making  of  the  order  for  saI>stttntion 
would  amount  to  an  abuse  of  discretion. 
The  court  Is  vested  with  discretion  as  to 
the  matter  of  granting  sach  a  motion  as  that 
here  considered.  Bat  there  la  nothing  In 
the  statement  of  plaintiff's  cause  of  action 
which  shows  tiiat  plaintiff  was  entitied  to 
recover  special  damages  in  any  amount  and 
plaintiff  showed  no  facts  in  opposition  to 
the  motion  which  would  tend  to  establish 
her  right  to  recover  on  the  account  last  men- 
tioned.   The  detriment  caused  by  the  breach 
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an  obligation  to  pay  money  only  Is  deem- 
to  be  the  amonnt  due  by  the  terms  of 
!  obligation  wltb  interest  thereon.  Civ. 
le,  i  3302.  The  court  did  require  re- 
)ndent  to  pay  into  court  the  full  amount  of 
!  deposit,  with  accrued  interest  to  the 
'e  of  the  order. 

^e  are  of  the  opinion  that  the  court  was 
tborized  to  make  the  cider  complained  of. 
the  order  is  affirmed. 

KTe  concur:  CONBE!;,  P.  J. ;  SHAW,  J. 


rOBMAN  et  al.  ▼.  INDUSTBIAL  AOCI- 

DBNT  COMMISSION  et  aL 

(Qiy.  1959.) 

istrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Sept  15,  1916.) 

^TEB  AND  Skbvakt  <8=3375(1)— Wobkukn'b 
Compensation — "Abisino  Out  or  and  In 
COTiBSE  or  Emflotkent." 
Workmen's  Compensation  Act  (St  1913,  p. 
i)  §  12a,  providing  for  compen8atio&  of  em- 
>yes  for  any  persMial  injury  arising  out  of 
d  in  the  course  of  the  employment,  or  where 
the  time  of  the  accident  the  employ^  La  per- 
ming services  incidental  to  his  employment 
d  within  its  scope,  does  not  govern  injuries  in 
lotel  fire  to  a  salesman  whom  his  employer  di- 
^ted  to  go  to  the  city  of  the  accident  and  re- 
tin  indefinitely  for  the  purpose  of  selling 
ads ;  the  fire  having  occurred  while  the  sales- 
m  was  asleep  and  not  at  work. 

Ed.  Note. — For  other  cases,  see  Master  and 
rvant,  Dec.  Dig.  «s»375(l).] 

Proceediog  for  workmen's  compensation 
Richard  F.  James,  opposed  by  James  H. 

>rman,  employer,  and  Oie  Georgia  Casualty 

irnpany,  insurer.  On  application  for  writ 
review  directed  to  the  award  of  the  In- 

istrial  Accident  Commission  in  favor  of  the 

iployfi.    Award  annulled. 

Redman  4b  Alexander,  of  San  Francisco,  for 
titioners.  Cbrls.^  M.  Bradley,  of  San  Fran- 
ico,  for  respondents. 

PER  CURIAM.  This  is  an  application  for 
writ  of  review  directed  at  a  proceeding  he- 
re the  Industrial  Accident  Commission, 
herein  the  respondent  Richard  F.  James 
ught  to  recover  compensation  from  his 
iployer,  James  H.  Forman,  and  the  insurer 

said  employer,  Georgia  Casualty  Company, 
r  injuries  alleged  to  have  been  sustained 
■ring  and  in  the  course  of  his  employment 
The  stipulated  facts  are  as  follows:  Rlch- 
'd  F.  James  was  employed  by  James  H. 
^rrnan  as  a  salesman  for  the  purpose  of 
lling  real  estate  upon  commission.  The 
rms  of  his  employment  as  such  salesman 
d  not  call  for  regular  working  hours,  but 

was  understood  that  he  should  make  sales 
'  real  estate  at  any  or  such  times  as  it  was 
tssible  for  blm  to  secure  a  customer  and 


complete  the  sale.  Mr.  James  was  directed 
by  his  employer  to  go  to  the  town  of  Needles 
for  the  purpose  of  selling  real  estate  there 
and  to  remain  indefinitely.  Mr.  James  went 
to  said  town  for  that  purpose,  and  while 
there  took  a  room  In  the  White  Boose  Hotel, 
where,  on  the  evening  of  February  28,  1916, 
he  retired  for  the  night.  At  or  near  the  hour 
of  4:15  a.  m.  of  February  29th  a  fire  broke 
oat  In  the  White  House  Hotel,  which  destroy- 
ed the  hotel  and  In  which  Mr.  James  lost  his 
clothing  and  effects,  and  was  also  burned 
about  the  hands  and  arms  and  face  In  es- 
caping from  the  fire.  For  the  Injuries  thus 
suffered  he  made  application  for  compensa- 
tl<Hi  from  hla  employer  before  the  Industrial 
Accident  Commission,  and  upon  a  hearing 
was  awarded  the  sum  of  $305.90.  A  petition 
for  rehearing  was  presented  and  denied  by 
the  Commission,  whereupon  the  petitioners 
herein  applied  to  this  court  for  a  writ  of  re- 
view. 

We  are  of  the  <vlnion  that  this  case  Is  one 
which  does  not  come  within  the  scope  of  the 
Workmen's  Compensation  Act  (Stats.  1913, 
p.  279).  Section  12a  of  the  act  provides  as 
f(dlow8: 

"Liability  for  the  compensataon  provided  in 
this  act,  in  lieu  of  any  oilier  liabihty  whatso- 
ever, shall,  without  regard  to  negligence,  exist 
against  any  employer  for  any  personal  injury 
sustained  by  his  employte  by  accident  arising 
out  of  and  in  the  course  or  the  employment 
•  •  •  (2)  Where,  at  the  time  of  the  accident, 
the  employi  is  performing  service  growing  out 
of  and  incidental  to  his  employment,  and  is 
acting  within  the  course  of  his  employment  as 
such?' 

It  seems  dear  to  us  that  the  Injuries  and 
losses  which  the  respondent  James  suffered 
cannot  be  held  to  have  been  sustained  by  an 
accident  arising  oat  of  and  in  this  coui-se  of 
his  employment,  nor  to  have  occurred  at  a 
time  when  the  employ^  was  performing  serv- 
ice growing  ont  of  and  incidental  to  his  em- 
ployment and  acting  vrlthln  the  course  of  his 
employment  as  such,  and  that  this  view  la 
fuUy  sustained  by  the  following  authorities: 
GaskeU  v.  Van  Voorhies  Co.,  2  I.  A.  a  No.  14, 
p.  1020;  Green  v.  Shaw,  5  Battersworth 
Compensation  Cases,  573 ;  Kitcbenam  v.  The 
Johannlsberg,  i  Buttersworth  Compensation 
Cases,  311;  Rodger  v.  Paisley  Schoolboard, 
6  Buttersworth's  Compensation  Cases,  547; 
Miliken  v.  Towle  Co.,  216  Mass.  293,  103  N. 
E.  898,  h.  R.  A.  1916A,  837;  Bryant  v.  Fls- 
sell,  84  N.  J.  Law,  72,  86  Att.  458;  and  par- 
ticularly the  case  of  Ocean  Accident  &  Ouiir- 
antee  Co.  et  al.  v.  Industrial  Accident  Com- 
mission of  the  State  of  California  et  al.,  159 
Pac.  1041,  decided  by  the  Supreme  Court  in 
bank  September  8,  1916,  and  in  which  case 
the  foregoing  section  of  the  Workmen's  Com- 
pensation Act  Is  given  a  very  exhaustive  re- 
view. 

The  award  Is  therefore  annulled. 
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TORlfBT  T.  MILLER.    (Giv.  1547.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Sept  10,  1916.) 

1.  Banebtiftct  €=3216— Eitbot  or  Adjudi- 

CATION. 

After  adjudication  in  bankruptcy,  the  bank- 
rupt's property  cannot  be  resorted  to  in  execu- 
tion or  satisfaction  of  any  judgment  obtained 
upon  an  obligation  created  prior  to  the  adjudica- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {{  328-333 ;    Dec.  Dig.  f=»216.J 

2.  Bankbuptot  <8=>433(2)— Effect  of  Adju- 
dication—Right  TO  Judgment  Notwith- 
standing Bankbuftct. 

Where  plaintiff  sued  out  attachment  which 
was  released  on  filing  bond  conditioned  for  pay- 
ment of  any  judgment  that  might  be  rendered  in 
such  suit,  and  the  debtor  thereafter  was  adjudi- 
cated a  bankruDt,  the  attachment  creditor  could 
have  judgment  against  the  debtor  as  a  basis  for 
pursuing  his  remedies  against  the  surety,  in 
view  of  federal  Bankruptcy  Act  July  1,  1898, 
c.  541,  §  67d,  30  Stat  564  (U.  S.  Comp.  St. 
1913,  {  9651),  providing  that  liens  given  in 
good  futh  shall  not  be  affected  by  the  act  and 
section  16  (U.  S.  Comp.  St  1913,  J  9600),  pro- 
viding that  the  liability  of  a  person  who  is  sure- 
ty for  a  bankrupt  shall  not  be  altered  by  the 
dischaKe  of  the  bankrupt  and  in  spite  of  sec- 
tion etc,  invalidating  a  uen  arising  from  at- 
tachment of  property  within  four  months  be- 
fore filing  of  bankruptcy  petition  if  created 
while  defendant  was  insolvent  and  in  effect  a 
preference  or  if  it  was  created  in  fraud  of  the 
Bankruptcy  Act 

[Ed.  Note.^For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  800;    Dec.  Dig.  <8=>433(2).] 

3.  Bankbuptot  «=!»433(2)— EJvidencb— Admib- 
sibilitt. 

In  such  case,  the  sole  question  being  wheth- 
er the  creditor  could  have  judgment  at  all 
against  the  debtor,  the  attachment-  and  proceed- 
ings thereunder  need  not  appear  of  record,  but 
are  mere  evidentiary  matters. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i  800;    Dec.  Dig.  «s>438(2).] 

4.  Bankruptcy  <g:=s433(2)— Effect  of  Adju- 
dication—Beuedieb  of  Cbbditobs. 

In  such  case  the  creditor's  proper  remedy 
was  to  move  for  pudgment  against  the  debtor  aft- 
er trial  of  the  issues,  with  the  perpetual  stay 
of  execution  against  the  debtor's  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig,  S  809;    Dec  Dig.  «=>433(2).] 

6.  Appeal  and  Ebbob  ®=>302(1)  —  Scopb— 
Pbebebvation  of  Exceptions. 
An  appeal  after  abrogation  by  St.  1916,  p. 
209,  of  nght  to  appeal  from  order  denying  new 
trial,  as  granted  by  Code  Civ.  Proc.  J  963,  is 
properly  before  the  court,  regardless  of  whether 
the  motion  for  new  trial  was  based  upon  suffi- 
cient grounds. 

[Ed.  Note. — For  other  cases,  see  Appecd  and 
Error,  Cent  Dig.  H  1744-1746;  Dec.  Dig.  «=» 
302(1).] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; H.  D.  Gregory,  Judge. 

Action  by  Ben  B.  Tormey  against  Frank 
N.  MlUer.  Judgment  for  defendant  and 
plaintiff  appeals.     Reversed  «nd  remanded. 

Milton  Newmark  and  Clarence  A.  Shuey, 
both  of  San  Francisco,  for  appellant  Lon 
Bond,  of  Cblco,  for  respondent 


HART,  J.  The  defendant  In  tbis  action 
was  awarded  Judgment,  from  which  this  ap- 
peal, supported  by  a  bill  of  exceptions  and 
a  stipulation  admitting  as  true  certain  facts, 
is  prosecuted  by  the  plaintiff. 

The  facts  as  agreed  upon  by  the  stipula- 
tion of  the  parties  are  with  accuracy  synop- 
tlcally  stated  In  the  opening  brief  of  counsel 
for  the  plaintiff,  and  we,  therefore,  adopt 
said  statement'  thereof,  together  with  the 
statement  of  the  legal  propositions  submit- 
ted here  for  decision  by  the  appellant 

"Appellant  brought  an  action  in  the  superior 
court  of  this  state  for  Butte  county,  against  re- 
spondent, for  goods  sold  and  delivered.  A.  writ 
of  attachment  was  issued  in  said  action,  direct- 
ed to  the  sheriff  of  Butte  county,  and  placed 
in  his  hands  for  execution.  A  bond  was  there- 
after made,  executed,  and  delivered,  and  there- 
upon the  attachment  was  released  and  discharg- 
ed. By  the  obligation  of  said  bond,  the  Biirs- 
ties  undertook  'Uiat  if  the  said  plaintitf  siiall 
recover  judgment  in  said  action  we  will  pay  to 
the  said  plaintiff  upon  demand  the  amount  of 
said  Judgment  together  with  the  costs  not  ex- 
ceeding in  all  the  sum  of  $1,200,  gold  coin  of 
the  United  States.'  Thereafter,  and  within  four 
months  of  the  commencement  of  the  attachment 
suit,  respondent  filed  a  petition  in  the  District 
Court  of  the  United  States  for  adjudicatioii  as  a 
voluntary  bankrupt,  and  thereafter  was  duly  ad- 
judged a  bankrupt  and  discharged  of  his  dd>ts 
by  order  of  said  District  Court  Respondent  fil- 
ed a  supplemental  answer  in  the  attachment 
suit,  setting  up  his  discharge  in  bankruptcy  as 
a  defense.  Upon  these  issues  the  case  was  tried, 
and  at  the  trial  counsel  for  plaintiff,  in  his  open- 
ing statement,  told  the  court  that  he  proposed  to 
asK  for  judgment  against  the  defendant  with  a 
perpetual  stay  of  execution  against  the  property 
of  said  defendant  for  the  purpose  of  maintain- 
ing his  rights  against  the  bondsmen.  The  alle- 
gations of  &o  complaint  in  regard  to  the  incar- 
ring  of  the  indebtedness  sued  u^n  and  non- 
payment were  admitted  by  stipulation  of  counsel 
for  respondent.  The  bankruptcy  proceedings, 
culminating  in  the  order  of  discharge,  were  also 
admitted  by  stipulation,  and  this  constituted  the 
sole  defense  interposed  to  the  action.  Plaintiff 
offered  evidence  establishing  the  facts  in  re- 
gard to  the  issuance  of  the  writ  of  attachment, 
the  execution  and  delivery  of  the  ondertaking. 
which  evidence  was  excluded  by  the  trial  court 
upon  defendant's  objection  that  it  was  Incompe- 
tent, irrelevant,  and  immaterial.  The  bond  was 
also  offered  and  similarly  excluded.  At  the  con- 
clusion of  the  trial  plaintiff  again  asked  for 
Judgment  against  defendant,  with  a  perpetual 
stay  of  aecuti(m  against  the  propNty  of  said 
defendant  Judgment  went  for  defendant  The 
question  of  law  thus  presented  and  raised  by 
the  exclusion  of  the  testimony  in  regard  to  the 
issuance  of  the  attachment  and  the  execution  of 
the  bond,  and  also  by  the  absolute  judgment  in 
favor  of  the  defendant,  relates  to  the  right  of 
a  plaintiff  under  such  circumstances  to  a  quali- 
fied Judgment  against  the  defendant  sufficient  to 
preserve  liis  rights  against  the  sureties  arising 
out  of  the  bond  given  to  release  the  attachment 
By  the  terms  of  the  bond,  recovery  of  a  judg- 
ment is  made  a  prerequisite  to  an  action  against 
the  sureties." 

[1]  It  Is  not  questioned  but,  indeed,  ad- 
mitted by  the  stipulation  of  counsel  for  the 
defendant,  that  but  for  the  special  plea,  set- 
ting up  by  way  of  supplemental  answer  the 
fact  of  the  defendant's  discharge  from  his 
debts  under  the  federal  bankruptcy  law,  the 
plaintiff  would  have  been  entitled  to  Jndg- 
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ment  against  the  dtfendant  for  tbe  amount 
of  the  debt  sued  for.  By  reason  of  the  ad- 
judication In  bankruptcy,  however,  the  de- 
fendant's property  could  not,  obviously,  be 
resorted  to  In  execution  or  satisfaction  of 
any  Judgment  obtained  against  him  by  the 
plalntUI  or,  for  that  matter,  by  any  other 
person  suing  upon  an  obligation  created  prior 
to  and  consequently  affected  by  the  adjudi- 
cation. But,  as  seen,  the  plaintiff  contends 
that  the  effect  of  the  defendant's  discharge 
in  bankruptcy  was  not  to  destroy  his  rights 
originally  created  by  the  Uen  of  tbe  attach- 
ment, or,  speaking  with  respect  to  the  case 
as  It  appears,  his  rights  against  -  the  sure- 
ties on  the  undertaking  given  to  discharge 
the  attachment  levied  upon  the  property  of 
the  defendant  to  secure  his  judgment.  The 
contention  so  urged  is  clearly  in  harmony 
with  the  construction  placed  by  the  courts 
upon  certain  provisions  of  tbe  bankruptcy 
law.  Indeed,  counsel  for  the  defendant  does 
not  combat  or  dispute  the  soundness  of  the 
proposition,  but,  as  we  shall  presently  see, 
bases  his  resistance  to  this  appeal  solely  upon 
grounds  involving  procedure. 

Section  67d  of  the  federal  bankruptcy  law 
provides : 

"liiens  given  or  accepted  in  good  faith  and  not 
in  contemplatioii  of  or  in  fraud  upon  this  act, 
•  •  •  shall  •  •  •  not  be  affected  by  this 
act" 

Section  16  of  said  act  reads: 

"The  liability  of  a  person  who  is  a  co-debtor 
with,  or  guarantor  or  In  any  manner  a  surety 
for,  a  bankrupt,  shall  not  be  altered  by  the 
discharge  of  such  bankrupt," 

Tbe  courts  have  uniformly  held,  In  cases 
like  the  present,  that,  under  the  foregoing 
sections,  while  tbe  adjudication,  when  plead- 
ed, win,  of  course,  bave  the  effect  of  granting 
Immunity  to  the  defendant  from  the  execn- 
tion  of  any  judgment  obtained  against  btan 
from  his  property,  such  adjudication  cannot 
operate  to  destroy  the  rights  of  the  plaintiff 
under  tbe  undertaking  given  to  rdease  tbe 
attachment,  or,  in  other  words,  will  not  It- 
self relieve  tbe  sureties  on  the  undertaking 
of  their  obligations  thereunder.  See  Bank 
of  Commerce  v.  EMlott,  109  Wis.  648,  86  N. 
W.  417;  Hill  V.  Harding,  130  U.  8.  699,  9 
Sup.  Ct  725.  32  L.  Ed.  1083,  and  cases  there- 
in cited;  Smith  v.  Lacey,  86  Miss.  295,  38 
South.  311, 109  Am.  St  Bep.  707;  U.  S.  Wind 
Knglne  &  Pump  Co.  v.  North  Peun.  Iron  Co., 
227  Fa.  262,  75  Aa  1091 ;  Rosenthal  v.  Nove, 
175  Mass.  699,  56  N.  E.  884,  78  Am.  St  Rep. 
512.  The  principle  is  discussed  and  approved 
Id  Harding  v.  Minear,  64  CaL  602,  and  Hol- 
laday  v.  Hare,  69  CaL  616,  11  Pae  2a  As 
-was  said  by  the  Supreme  Court  of  Wisconsin, 
In  Bank  of  Commerce  v.  Elliott  109  Wis. 
648,  85  N.  W.  417 : 

"The  language  of  the  bankrupt  act  preserv- 
ing a  lien  incident  to  a  debt  by  Implicatton  pre- 
aerved  the  debt  notwithstandmg  its  discharge. 
«o  far  as  is  necessary  to  make  the  lien  effective.'' 

The  above  cases  further  hold  that  where, 
tinder  such  circumstances  as  are  present  in 


the  case  at  bar,  tbe  defendant  has  pleaded 
and  proved  his  discbarge  after-  the  attach- 
ment had  been  levied  upon  bis  pr<9erty  and 
said  attachment  released  upon  the  giving 
of  the  undertaking,  the  remedy  of  the  plain- 
tiff against  the  sureties  on  the  undertaking 
must  be  made  effectual,  if  at  all,  by  tbe 
entry  of  a  qualified  Judgment  against  the 
defendant  for  the  amount  found  to  be  due 
on  tbe  account  declared  upon;  that  is  to 
say,  that  in  order  to  enable  the  plaintiff  to 
reap  the  benefit  of  his  attachment  which  can 
be  obtained  la  this  case  only  by  proceeding 
against  the  sureties  on  the  undertaking  up- 
on the  giving  of  which  said  attachment  was 
dissolved,  he  is  entitled  to  have  a  Judgment 
entered  against  the  defendant  with  a  per- 
petual stay  of  execution,  so  as  to  prevent  tbe 
plaintiff  from  enforcing  the  Judgment  against 
him,  and  leave  him  at  liberty  to  proceed 
against  the  sureties.  iSmith  v.  Lacey,  86 
Miss.  295,  88  South.  311,  109  Am.  St  Rep. 
707,  supra,  and  the  other  cases  above  cited. 

As  has  been  shown,  in  the  present  case  the 
undertaking  given  for  the  release  of  the  at- 
tachment provided,  as  a  condition  precedent 
to  the  rlc^t  of  tlie  plaintiff  to  a  recovery 
against  the  sureties  thereon  or  to  maintain 
an  action  against  them  on  the  undertaking 
that  a  Judgment  shall  have  first  been  render- 
ed and  entered  against  the  defendant  In- 
deed, it  is  obviously  true  that  if  no  Judg- 
ment in  the  attachment  suit  were  entered 
against  tbe  defendant,  there  would  be  no 
predicate  for  tbe  support  of  an  action  against 
tbe  sureties,  the  obligation  of  the  latter  be- 
ing to  pay  the  debt  only  when  It  should  be 
estaUlBhed  by  a  Judgment 

Excerpts  from  the  opinions  In  a  few  of 
tbe  cases  above  referred  to  will  be  suffldoit 
to  disclose  the  reascms  for  or  the  theory  of 
tbe  rules  above  considered. 

In  Danforth  Mfg.  Go.  v.  Barrett  &  Co.,  138 
111.  App.  244,  which  was  concerned  with  an 
action  commenced  in  a  Justice's  court  Judg- 
ment' was  rendered  against  the  defendant 
wbo  appealed,  giving  an  appeal  bond  with 
surety  conditioned  for  the  payment  of  any 
Judgment  obtained  against  the  defendant.  If 
the  latter  defaulted  In  the  satisfaction  of  tbe 
same,  it  is  said: 

"It  is  admitted  in  argument  by  appellant  that 
it  is  proper  for  a  trial  court  to  enter  a  Judg- 
ment against  a  defendant  with  a  perpetual  stay 
of  execution  in  order  that  the  plaintiff  in  said 
judgment  may  enforce  the  same  against  the  sure- 
ties on  a  bond  given  upon  an  attachment  levied 
more  than  four  months  prior  to  the  bankruptcy 
of  the  defendant  as  held  in  Hill  v.  Harding,  116 
111.  92,  4  N.  B.  861,  and  HiU  v.  Harding,  180 
U.  S.  609  [9  Sup.  Ct  726,.  32  L.  Ed.  1083].  But 
it  is  contended  *  *  *  that  this  rule  should 
not  be  applied  where  the  plaintiff  or  claimant 
has  acquired  no  lieu  under  his  judgment  and 
tliBt  there  should  be  no  judgment  against  the  ap- 
pellant in  this  case  because  tbe  sureties  on  the 
appeal  bond  are  not  liable.  On  this  record  the 
sureties  on  the  appeal  bond  are  not  before  the 
court,  and  we  cannot 'determine  their  rights  and 
liabilities.  It  will  be  time  anooiAi  to  determine 
the  question  of  their  liability  whvi  a  proper  case  , 
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ia  preseAted  for  oar  consfderaMon  inTOlvIiig  that 
question.  •  *  *  In  view  of  this  question  of 
the  liability  of  the  sureties  on  the  appeal  bond — 
a  question  not  necessary  for  us  to  decide,  and 
which  we  do  not  decide — the  proper  judgment  in 
this  case  is  a  special  Judgment  against  appellant 
for  the  amount  due  to  appellee  with  a  perpetual 
stay  of  execution.  Such  a  judgment  against  ap- 
pellant can  work  no  harm  to  it,  and  will  not  in- 
terfere with  any  rights  or  privileges  acquired 
by  its  discharge  in  bankruptcy." 

In  V.  S.  Wind  Engine  &  Pump  Co.  t.  Nortb 
Penn.  Iron  Co.,  supra,  the  Supreme  Court  re- 
versed the  Jadgment,  with  directions  to  en- 
ter a  special  judgrment  against  the  defend- 
ant, with  a  perpetual  stay  of  execution,  for 
the  purpose  of  enabling  the  plaintiff  to  pro- 
ceed against  the  surety  upon  a  bond  given 
to  secure  the  release  of  an  attachment  levied 
upon  the  property  of  the  defendant.  The 
court  there  said: 

"The  appellee  has  secured  its  discharge  in 
bankruptcy,  and  its  personal  liability  ia  gone; 
but  that  does  not  constitute  any  reason  why  a 
judgment  against  it  should  not  be  entered  for  the 
special  purpose  of  fixing  and  enforcing  the  lia- 
bility of  the  surety.  Tae  surety  took  the  risk 
of  the  appellee's  insolvency — a  risk  that  the  ap- 
pellant was  supposedly  protected  against  by  the 
very  bond  in  question;  so  it  would  be  most 
unfair  to  allow  the  substitution  of  the  bond  for 
the  goods  attached,  and  then  to  deny  the  formal 
relief  necessary  in  order  to  enforce  its  terms 
against  the  surety.  There  is  nothing  in  our  law, 
or  practice,  or  in  the  announced  public  poli<7 
of  the  state,  to  require  such  a  ruling." 

Further  quotation  Is  not  necessary,  It  be- 
ing sufficient  to  say,  as  we  have  before  de- 
clared, that  all  the  other  cases  above  cited 
are  to  the  same  effect 

It  Is  true  that  section  67c  of  the  Bank- 
niptcy  Act  proTldes  that  a  Uen  arising  from 
the  attachment  of  a  debtor's  property  and 
so  created  within  four  months  before  the 
filing  of  a  bankruptcy  petition  by  the  liti- 
gant debtor  shall  be  dissolved  by  the  adjudi- 
cation of  snch  debtor  to  be  a  bankrupt.  If: 

"1.  It  appears  that  said  lien  was  obtained  and 
permitted  while  the  defendant  was  insolvent,  and 
that  its  existence  and  enforcement  will  work  a 
preference,  or  2.  The  party  or  parties  to  be  ben- 
efited thereby  had  reasonable  cause  to  believe 
the  defendant  was  insolvent  and  in  contempla- 
tion of  bankruptcy,  or  3.  That  such  Uen  was 
sought  and  permitted  in  fraud  of  the  provisions 
of  this  act" 

It  Is  asserted  In  the  brief  of  appellant  that 
the  bankruptcy  proceedings  In  the  case  at  bar 
were  Instituted  within  four  months  after  the 
levy  of  the  attachment  We  find  nothing  In 
the  record  justifying  this  statement;  hence 
we  do  not  know  when,  with  respect  to  the 
time  at  which  the  attachment  Uen  was  cre- 
ated, the  proceedings  in  bankruptcy  were 
commenced  by  the  defendant  But  It  is  alto- 
gether immaterial  whether  the  attachment 
lien  in  this  case  was  created  within  four 
months  prior  to  or  within  four  months  after 
the  commencement  of  the  bankruptcy  pro- 
ceedings, since  the  attachment  had.  by  vir- 
tue of  the  undertaking,  been  dissolved  be- 
fore the  proceedings  In  bankruptcy  were  be- 
gun.   As  seen,  the  bond  or  undertaking  was 


given  for  the  erpress  purpose  of  Meeting  a 
release  of  the  attachment  the  attachment 
was  accordingly  released,  and  such  release 
operated  as  a  sufficient  ccmslderatlon  to  sap- 
port  the  obligation  of  the  bondsmen.  It  has 
repeatedly  been  held  that  the  bondsmen  are, 
under  snch  circumstances,  liable:  Rosenthal 
V.  Perkins,  128  Cal.  240,  65  Pac  804;  &  F. 
Sulphur  Co.  V.  Mtna.  Indemnity  Co.,  11  CaL 
App.  695,  106  Paa  111;  In  re  Maaget  (D.  C.> 
23  Am.  Bankr.  Rep.  14,  173  Fed.  232;  Mc- 
Combe  v.  AUen,  82  N.  X.  114 ;  King  v.  Will  J. 
Block  Amusement  Co.,  126  App.  DIv.  48,  111 
N.  T.  Supp.  102. 

The  Rosenthal  Case  Involved  an  action 
against  the  sureties  on  an  undertaking  given 
to  release  an  attachment.  The  defendant  in 
the  attachment  suit,  one  Brusle,  had  the  at- 
tachment released  upon  giving  an  undertak- 
ing for  that  purpose.  Within  a  month  after 
the  levy  of  the  writ  of  attachment  Brusle 
filed  his  voluntary  petition  In  Insolvency  un- 
der the  State  Insolvency  Act  of  18S0  (St 
1880,  p.  82).  That  act  contained  a  provision 
that  the  effect  of  the  commencement  of  In- 
solvency proceedings  was  to  dissolve  any  at- 
tachment levied  within  one  month  next  pre- 
ceding the  commencement  thereof.  The  de- 
fendants (sureties  on  the  bond)  contended 
that: 

"The  effect  of  this  provision  was  to  dissolve  the 
attachment  in  Rosenthal  et  al.  v.  Brusie,  and 
render  impossible  the  return  of  Uie  released 
property  to  the  attaching  officer,  and  hence  to 
destroy  the  obligation  of  their  undertaldng.*' 

After  showing  that  the  contract  Involving 
the  undertaking  embodied  two  alternative 
promtaes,  vis.,  that  the  released  property 
would  be  redelivered  and  applied  towards  the 
satisfaction  of  the  judgment,  or  the  sureties 
would  pay  the  value  thereof,  not  exceeding 
t^e  amount  of  the  judgment  and  that  If  an 
agreement  la  In  the  alternative,  and  one 
brandi  of  the  alternative  cannot  by  law  be 
performed,  the  party  Is  bound  to  perform  the 
other,  the  court  said: 

"It  is  clear,  for  reasons  which  need  not  b« 
enlarged  upon,  that  if  at  the  time  the  proceeding 
in  bankruptcy  is  instituted  there  ia  no  attach- 
ment in  force  on  which  the  proceeding  can  op- 
erate, if  the  attachment  lien  has  already  been 
discharged  by  a  bond  for  that  purpose,  thpn  the 
liability  of  sureties  on  the  bond  is  not  affected 
by  the  subsequent  bankruptcy  of  their  principaL 
McCombs  V.  AUen,  82  N.  T.  114,  and  cases  cited; 
Easton  v.  Ormsby,  18  R.  I.  309  [27  AtL  216]: 
Insolvent  Act,  g  46,  last  proviso.  The  mistake  of 
defendants  lies  in  supposing  that  the  lien  of  the 
attachment  in  Rosenthal  v.  Brusie  continned  on 
the  attached  goods  after  they  had  been  relea.tcd 
to  Brusie  in  consequence  of  the  delivery  bond. 
Our  statute  and  the  inferences  whldi  follow  from 
the  decisions  of  this  court  seem  to  pat  that  qnes- 
tion  at  rest  Upon  the  execution  of  the  bond, 
such  as  was  given  by  defendants,  'an  order  may 
be  made  releasing  from  the  operation  of  the  at- 
tachment any  or  all  of  the  property  attached.' 
Code  Civ.  Proc.  |  554.  It  is  impossible  that 
property  can  be  'released  from  the  operation  of 
the  attachmenf  If  it  yet  remains  subject  to  the 
attachment  lien.  *  *  •  We  are  satisfied  that 
no  lien  of  the  attachment  persisted  on  the  good* 
in  this  case  after  the  release  to  the  oym.tr. 
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[2]  Onr  oondarion  tnrn  an  the  antborl- 
ties  which  we  have  examined  and  to  many  of 
which  special  attention  has  been  directed  in 
this  opinion  Is  that  there  is  no  provision  In 
the  federal  Bankruptcy  Act  with  which  the 
Judgment  asked  for  by  the  plaintiff  in  this 
action  would  be  in  conflict  In  other  words, 
there  is  no  language  in  said  act  which  pre- 
vents the  rendering  or  entering  of  such  a 
judgment,  and  our  opinion  is  that  the  court 
below  should  have  entertained  the  motion  of 
the  plalntlfr  for  a  special  or  qualified  judg- 
ment against  the  defendant,  and  that.  In  re- 
fusing to  do  so,  and  in  disallowing  the  above 
Indicated  proof  offered  by  the  plaintiff  In 
support  of  said  motion,  the  court  erred  to 
the  prejudice  of  the  latter. 

[3]  As  stated  above,  the  defendant  has  not. 
In  his  brief  or  otherwise,  assailed  or  chal- 
lenged the  legal  propositions  above  consid- 
ered, but,  as  we  understand  him,  he  denies 
the  propriety  of  their  application  to  the  case 
in  hand  and  further  maintains  that,  even  if 
this  case  in  the  abstract  presented  an  appro- 
priate instance  for  their  application,  the 
plaintiff  did  not  properly  proceed  in  the  court 
to  make  them  or  to  justify  a  review  of  the 
ruling  of  the  court  denying  him  the  remedy 
sought.  In  support  of  this  position  it  is  de- 
clared: 

"(1)  There  is  absolutely  no  mention  made  in 
any  of  the  pleadings  of  a  writ  of  attachment 
having  been  issued  or  a  bond  to  prevent  its  levy 
having  been  given.  There  was  therefore  no  issue 
presented  as  to  those  matters;  (2)  the  findings 
folly  covered  all  the  issues  raised ;  (3)  the  speci- 
fications of  particulars  wherein  plaintiff  claims 
the  evidence  insufficient  to  support  the  decision 
is  in  &ct  addressed  to  the  conchisions  of  law, 
and  not  to  findings  of  fact ;  (4)  the  notice  of  in- 
tention to  move  for  a  new  trial  fails  to  specify 
as  one  of  the  gronnds,  'errors  in  law,  occurring 
at  the  trial,  and  excepted  to,'  etc,  the  only 
grounds  of  the  motion  t>eing:  Insufficiency  of 
the  evidence  to  justify  the  decision,  and  that  the 
decision  is  against  law." 

The  reply  to  the  first  of  the  above  stated 
propositions  is.  In  our  opinion,  that,  since  the 
tatimate  question  at  issue  was  whether  the 
plaintiff  was  entitled  to  any  sort  of  judgment 
against  the  defendant  under  the  issues  as 
finally  framed,  the  fact  of  the  Issuance  of 
the  writ  of  attachment,  the  fact  of  Its  levy 
nx)on  the  property  of  the  defendant,  the  fttct 
of  the  giving  of  the  undertaking  for  the  pur- 
Iiose  of  effecting  a  release  of  the  attaclunent, 
and  the  fact  of  such  release  were  purely  evi- 
dentiary, or  constituted  mere  evidence  upon 
which  the  court  might  predicate  its  conclu- 
slon  upon  said  question.  It  was  therefore, 
even  If  proper,  unnecessary  to  plead  those 
facts. 

[4]  Nor  can  we  conceive  of  a  more  appro- 
priate procedure  to  wliich  the  plaintiff  might 
have'  resorted  for  the  protection  and  preser- 
vation of  his  rights  against  the  sureties  than 
that  adopted.  The  trial  of  the  case  was,  of 
course,  necessary,  notwithstanding  the  spe- 
cial plea  set  np  by  the  supplemental  answer 


and  its  availability  as  a  perftoct  defense  to 
the  action,  if  proved.  If  It  transpired,  as  it 
did  tranqpire,  that  the  spe<iial  plea  could  be 
established,  then  the  plaintiff,  stUl  concerned 
with  the  ultimate  decisicm,  was  entitled  to  a 
Judgment  in  form  wliich  could  do  the  de- 
fendant himself  no  possible  harm,  but  which' 
would  preserve  to  him  (the  plaintiff)  certain 
rights  arising  out  of  the  controversy  to 
which  he  was  Justly  and  legally  entitled. 

[6]  As  to  the  fourth  proposition  above  stat- 
ed, it  is  sulBcient  to  say  that  whether  the 
grounds  upon  which  the  plaintiff  founded  his 
motion  for  a  new  trial  were  or  were  not  such 
as  to  warrant  the  trial  court  in  legally  con- 
sidering and  passing  upon  the  alleged  errors 
involved  in  the  rulings  of  the  court  excluding 
proof  of  the  attaclunent  and  the  bond  given 
to  secure  the  releaae  thereof  is,  so  far  as 
this  appeal  is  concerned,  whoUy  immaterial. 
Indeed,  under  the  existing  system  for  taking 
appeals  in  this  state,  it  was  not  necessary 
for  the  plaintiff  to  move  for  a  new  trial  to 
authorize  this  court  to  review  the  errors 
mentioned,  and,  so  far  as  is  concerned  our 
right  and  authority  to  do  so,  it  may  be  as- 
sumed that  no  motion  for  a  new  trial  was  in 
filet  made.  The  appeal  here  was  taken  aft- 
er the  abrogation  l^  the  Legislature  of  1916 
of  the  right  to  appeal  from  an  order  denying 
a  new  trial  (Stats.  1916,  p.  209,  amending 
section  963,  Code  Civ.  Proc.),  and  the  said 
errors  may  therefore  be  reviewed  by  tliis 
court  on  the  appeal  trom  the  judgment,  not- 
withstanding that  the  court  below  might 
liave  been  justified  in  denying  the  motion  for 
a  new  trial  because  of  the  insufficiency  of 
the  grounds  upon  which  the  motion  was 
based,  as  designated  In  the  notice  of  inten- 
tion, to  point  the  errors  relied  upon.  Section 
956,  Code  Civ.  Proc.  The  last-named  section 
provides: 

"Upon  an  appeal  from  a  judgment  the  court 
may  review  the  verdict  or  decision,  and  any  in- 
termediate ruling,  •  •  *  order  or  decision 
wliich  involves  the  merits  or  necessarily  affects 
the  judgment,  or  which  Miibttantiallv  afeoU  the 
riffhU  of  a  party.    •    •    •  ••    (Italics  ours.) 

The  motion  for  a  new  trial  was  made  upon 
the  minotes  of  the  court,  and  the  errors  oc- 
curring at  the  trial  were  preserved  by  a  bill 
of  exceptions,  duly  settled,  for  use  on  the  ap- 
peal from  the  Judgment  Section  950,  Code 
Civ.  Proc.  The  errors  are  therefore  legally 
before  this  court  for  review,  and  quite  mani- 
festly they  "involve  the  merits,"  "necessarily 
affect  the  Judgment,"  and  most  unquestion- 
ably "substantially  affect  the  rights  of  the 
plaintiff. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,,  for  further  proceedings- 
in   accordance   with   the   views   herein   ex- 


We    concur:    CHIPMAN,    P.   J.;     BURr 
NBTT,  J. 


Digitized  by 


Google 


160  PACIFIC  BEPOBTEB 


(CaL 


RICHMOND  DREDGING  CO.  v.  ATOHI- 

SON,  T.  &  S.  F.  RY.  CO. 

(Civ.  1484.) 

(DUtriot  Court  o£  Appeal,  Third  District,  Cal- 
ifornia.   Sept.  13,  1916.) 

1.  Damaoes  ^=»124(1)— Bbeach  ot  Contraot 
—Pleading. 

A  dredging  company's  first  cause  of  action 
against  a  railroad  tor  breach  of  contract  to  pay 
for  filling  in  land,  whidi  alleged  that  the  work 
was  to  oe  done  "strictly  in  accordance  with 
the  terms  of  said  contract,"  and  was  "accepted 
by  the  defendant  as  having  been  done  in  ac- 
cordance with  the  terms  of  said  contract,"  did 
not  authorize  the  jury  to  add  to  the  total  con- 
tract price  of  the  quantity  of  earth  deposited  at 
so  much  a  yard,  as  further  damages,  an  amount 
based  upon  evidence  that  the  hardest  part  of 
the  work  had  been  done  when  plaintiff  quit  on 
account  of  defendant's  default 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  326-329;    Dec  Dig.  «S=>124(1)J 

2.  Tkiai.  $s>355(1)— Vebdiot  Suppobied  bt 
Special  Vbbdicts. 

Where  any  one  of  the  several  answers  to  in- 
terrogatories or  special  verdicts  was  unsupport- 
ed by  the  evidence,  the  general  verdict,  based 
on  such  special  verdicts,  could  not  stand. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  846;    Dec.  EKg.  «=»355(1).] 

3.  Railroads  «=>  159(4)  —  Mechanics'  Liens 
—Contract  to  Fill  in  Land  fob  Rail- 
road—Statute  —  "CoMBiBnoxion,  Altesa- 
TioN,  Addition  to,  ok  Rbpaib  or"  — 
"Stbuctube." 

A  contract  between  a  dredging  company  and 
two  railroads,  whereby  the  dredging  company 
agreed  to  fill  in  a  tract  of  land  owned  by  one 
railroad,  so  that  it  might  open  an  avenue  across 
its  land  and  provide  a  roadbed  to  which  it 
might,  at  its  own  expense,  remove  the  line  of 
the  other  railroad  at  some  time  in  the  future, 
was  not  within  the  Mechanics'  Lien  Law  (Code 
Civ.  Proc.  i  1183),  giving  a  lien  for  labor  or 
material  used  in  the  construction,  alteration,  ad- 
dition to,  or  repair,  in  whole  or  in  part,  of  any 
building,  railroad,  wagon  road,  or  other  struc- 
ture, the  moving  of  the  second  road's  tracks  to 
anotner  location  not  being  the  "construction, 
alteration,  addition  to,  or  repair  of  the  first 
raUroad,  or  a  "structure"  connected  with  it. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  489,  490;    Dec.  Dig.  •e=>169(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Construction;  Struc- 
ture.] 

4.  Account  Stated  «=>4  —  Installuxnt 
vouchebs. 

Monthly  vouchers,  made  oat  by  a  railroad, 
showing  the  estimated  amount  due  a  dredging 
company  for  work,  in  filling  in  the  railroad's 
land  at  so  much  per  cubic  yard,  done  during  the 
previous  month,  the  installinent  of  76  per  cent, 
of  the  contract  price  due,  and  the  26  per  cent, 
retained  by  the  road,  as  provided  in  the  con- 
tract, carrying  a  receipt  at  the  bottom  of  each, 
signed  by  the  dredging  company,  for  the  amount 
of  the  voucher,  but  nothing  die  to  show  that 
they  were  new  agreements  containing  the  ele- 
ments of  an  account  stated,  or  were  intended 
as  a  settlement  of  the  number  of  cubic  yards  of 
-filling  deposited,  were  not  acooimta  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  $g  14,  IB;    Dec.  Dig.  <&=>4.] 

6.  CoNTBACTS  €=9305(3)— Pebfobmanob— Pay- 
ment—Estoppel  TO  Dknt  Tendeb  of  Pay- 
ment. 
Where  a  dredging  company,  fiUing  in  a  rail- 
road's land  at  so  much  per  yard,  the  contract 
providing  for  payment  in  monthly  installments,' 


received  money  on  the  railroad's  montUy  vouch- 
ers at  dates  later  tluw  tlie  IStb  of  eacn  month, 
the  contract  date  for  payments,  without  protest 
it  was  not  estopped  to  deny  diat  payment  for  a 
subsequent  month  was  not  tendered  in  timev  it 
having  protested  the  road's  late  payments  and 
demanded  payment  as  per  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  {{  1463,  1464 ;   Dec.  Dig.  <Ss>306(3).] 

6.  Contracts  «=>308(6)  —  Bbxaoh  —  Failubc 
TO  Pay  Instaixmbnt. 

Where  a  dredging  company,  filling  in  a  rail- 
road's land  at  so  much  per  cubic  yard,  pay- 
ments to  be  made  monthly,  protested  against 
previous  late  payments  and  demanded  paymoit 
on  the  contract  date,  the  road's  failure  to  make 
a  monthly  payment  on  such  date  was  a  sabstan- 
tial  breach  of  the  contract  justifying  the  dredg- 
ing company   in  not  proceeding  farther. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1434-1489%;  Dec.  EKg-  «= 
303(5).] 

7.  Appeal  and  Ebbob  «=3l039(2)— Habiclksb 
Ebbob— Sflittino  Cause  of  Acnoif. 

In  an  action  by  a  dredging  company  against 
a  railroad  for  breach  of  its  contract  to  pay  for 
filling  in  its  land,  though  the  facts  constituting 
the  damages  could  have  been  set  up  in  a  single 
count,  and  probably  sbould  have  beei^  stating 
them  in  two  causes  of  action,  the  evidence  be- 
ing sufficient  to  support  verdict  for  plaintiff  on 
both  the  counts,  was  harmless. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {  4076;  Dec.  Dig.  «=» 
1039(2).] 

8.  Evidence  «=»S78(1)— Pbivat*  Wbitihqs— 
Pboof— Statute. 

Where  not  acknowledged,  a  private  writ- 
ing, such  as  a  letter  to  be  admissible  in  evidence 
must  be  proved  in  one  of  three  ways  provided 
by  Code  Civ.  Proc.  |  1940,  by  one  who  saw  it 
executed,  by  evidence  of  the  genuinmess  of  the 
bandwriting  of  the  maker,  or  by  a  subscribing 
witness. 

PEd.  NotP.-r-For  other  cases,  see  Evidence, 
C«>t  Dig.  II  1648,  1665;  Dec.  Dig.  <S=3378a).l 

9.  Evidence  «=»471(16)  —  Conclusion  of 
Witness. 

In  action  by  a  dredging  company  against  a 
railroad  for  breach  of  its  contract  to  pay  for 
filling  land,  where  plaintiff's  president  and  de- 
fendant's engineer  had  been  in  frequent  com- 
munication by  conversations  and  letters,  on 
which  they  acted,  testimony  of  plaintiff's  presi- 
dent that  a  certain  letter  was  one  he  received 
from  the  engineer  on  a  certain  date  through  the 
mail,  and  that  another  letter  was  one  received 
by  him  from  the  engineer,  was  not  a  mere  con- 
clusion of  the  witness. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dier-  8  2381;  Doc  Dig.  «=»47ia6);  Wit- 
nesses, Cent  Dig.  {  833.] 

10.  Appeal  and  Ebbob  «s>105(K4)  —  Habx- 
LESS  Ebbob— Admission  of  Lbitebs  with- 
out Authentication. 

In  an  action  by  a  dredging  company  against 
a  railroad  for  breach  of  its  contract  to  pay  for 
filling  in  its  land,  where  plaintJfTs  president 
and  defendant's  engineer,  who  had  been  in  fre- 
quent communication,  their  differences  having 
been  made  known  sometimes  in  conversations 
and  sometimes  in  letters,  on  which  they  act^ 
were  both  in  court,  error  in  permitting  plaintiff 
to  introduce  the  engineer's  letters  to  the  presi- 
dent without  proof  of  thar  authenticity  waa 
harmless. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4166;  Dec  Dig.  «S=»1060(4).] 

Appeal  from  pnperior  Conrt,  Contra  Costa 
County;  R.  H-.  Latimer,  Judge. 
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Action  by  tbe  Blchmond  Dredging  Com- 
pany against  the  Atcbiaon,  Topeka  &  Santa 
F6  Railway  Oompany.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  Its  motion  for 
new  trial,  defendant  appeals.  Modified  and 
aflSrmed. 

EL  W.  damp,  of  Los  Angeles,  H.  D.  Pills- 
bury  and  Piatt  Kent,  botb  of  San  Francisco, 
and  C'  B.  McLanghlln,  of  Sacramento,  for 
appellant  W.  H.  H.  Hart,  of  San  Francisco, 
for  respondent 

CHIPMAN,  P.  J.  The  action  is  fi>r  dam- 
ages arising  oat  of  a  written  contract  of 
date  January  81,  1910,  between  defendant 
as  first  party,  plaintiff  as  second  party,  and 
East  Shore  &  Suburban  Railway  Company, 
third  party.  This  hitter  company  is  not 
made  a  party  to  the  action. 

Defendant  Is  the  owner  of  a  tract  of  land 
situated  In  the  dty  of  Richmond,  Contra 
Costa  county,  and  was  deairousi  of  having 
"said  land  filled  in  as  herein  (by  the  con- 
tract) provided."  The  area  to  be  filled  is 
particularly  described  in  the  contract;  the 
coble  measurement  of  said  area  as  stated  In 
the  contract,  .was  "estimated  at  aiH>i'oxlmate- 
ly  230,000  yards"  and  "the  second  party 
agrees  to  fill,  at  the  rate  of  IS  cents  per  coble 
yard,  within  the  area  deBcrihed."  A  map 
was  attached  to  the  contract  as  part  thereof, 
showing  the  area  to  be  filled,  and  other  facts. 
Defendant  was  to  pay  plaintiff  on— 
"the  16tb  day  of  each  month,  for  the  work  done 
dnriBg  the  preceding  month,  75  per  cent  of  the 
amount  estimated  by  tbe  engineer  of  the  first 
party  to  have  been  earned  by  tbe  second  party 
aaring  anch  preceding  month,  and  the  first  par- 
ty wiU  retain  tbe  remaining  25  per  cent,  of  all 
month^  estimates  of  work  done  until  S5  days 
after  the  completion  and  acceptance  by  the  first 
party,  of  the  work  herein  agreed  to  be  perform- 
ed. *  *  *  The  first  party  is  to  construct  and 
maintain  any  and  all  levees  north  of  Ohio  street 
necessary  or  proper  to  impound  the  material 
depoaitea  on  tne  area  hereinabove  described  as 
lying  north  of  said  Ohio  street ;  also  such  levees 
as  may  be  necessary  to  protect  its  main  line  be- 
tween Ohio  street  and  Bichmond  avenue." 

Plaintiff's  dalm  Is  pies«ited  In  four  causes 
of  action. 

By  the  first  cause  of  action  it  Is  alleged 
that  plaintiff  entered  upon  tbe  work  pursuant 
to  the  contract  and  gave  the  bond  specified 
therein  and  nxitlnued  the  work  "up  to  on 
or  about  the  17th  day  of  August,  1910" ;  that 
the  work  performed  and  material  furnished 
"was  accepted  by  the  defendant  as  having 
been  done  and  supplied  In  a  workmanlike 
manner  and  in  accordance  with  the  terms  of 
said  contract";  that  defendant  refused  to 
pay  plaintiff  for  its  said  services  and  ma- 
terial furnished  by  plaintiff  "during  tbe 
month  of  July,  1910,  or  any  part  of  said  mon- 
ey, and  in  accordance  with  the  terms  of  said 
contract,  and  by  so  refusing  and  neglecting 
to  pay  such  money,  defendant  rendered,  caus- 
ed, and  made  it  irasslble  for  the  plaintiff  to 
further  continue  performance  under  the  con- 
tract; and  on  or  about  the  17tb  day  of  Au- 


gust, 1910,  tbe  plaintiff,  without  fault  on  Its 
part,  did  discontinue  and  suspend  work  un- 
der said  contract,  although  plaintiff  was 
fully  equipped  and  prepared  to  continue  such 
work  and  had  expended  a  large  amount  of 
money  for  materials  and  supplies  necessary 
to  complete  the  same,"  whereupon  on  said 
last-mentioned  day,  "plaintiff  notified  the  de- 
fendant that  plaintiff  would  perform  no  fur- 
ther work  under  sold  contract  because  of  de- 
fendant's neglect  and  refusal  to  pay  to  the 
plaintiff  in  accordance  with  the  terms  of 
said  contract  the  amount  due,  owing,  and 
coming  to  the  plaintiff  from  the  defendant 
for  the  work  and  services  theretofore  per- 
formed and  labor  and  material  theretofor» 
supplied  under  said  contract";  that  plaintiff 
furnished  material  and  performed  work  un- 
der said  contract  and  In  accordance  with 
its  terms  of  the  value  of  $46,675,  no  part  of 
which  has  been  paid  to  plaintiff  except  the 
sum  of  $10,575,  and  there  is  now  due  and 
owing  plaintiff  from  defendant  the  sum  of 
$36,000. 

The  second  cause  of  action  is'  for  "work 
and  labor  and  services  heretofore  performed 
and  material  furnished  and  supplied  by  plain- 
tiff for  the  defendant  at  the  special  instance 
and  request  of  defendant" 

In  the  third  cause  of  action  the  making  (rf 
the  contract  is  alleged;  furthermore,  that 
the  defendant  undertook  to  build  the  levees 
called  for  in  said  contract,  but  that  it  con- 
structed said  levees  in  such  a  negligent  and 
Imperfect  manner  as  that  they  failed  to  hold 
or  Impound  the  material  deposited  on  the 
said  area  by  plaintiff  to  the  great  damage 
of  plaintiff;  that  by  reason  thereof  the  de- 
fendant so  delayed  and  embarrassed  plaintiff 
as  to  cause  plalntlfl  to  suspend  the  entire 
work  under  said  contract  and  large  amounts 
of  material  deposited  on  said  area  by  plain- 
tiff were  not  held  or  impounded  thereon  l 
that  by  reason  of  defendant's  said  de- 
fault, plaintiff  was  compelled  to  keep  its 
working  forces  Idle  for  long  periods  of  time 
and  to  pay  wages  to  its  employ&  and  rent 
for  a  dredger  used  by  plaintiff,  •  *  *  all 
to  the  loss  and  damage  of  said  plaintiff  in 
tbe  sum  of  $6,818.81. 

As  a  fourth  cause  of  action  the  contract 
is  pleaded,  and  it  la  alleged  that  plaintiff 
on  February  12,  1910,  notified  defendant  that 
plaintiff  would  be  ready  to  commence  opera- 
tion under  said  contract  as  soon  as  the  nec- 
essary levees  were  constructed  to  impound 
the  material  to  be  dredged,  and  defradant, 
on  or  about  February  15,  1910,  notified  plain- 
tiff that  proper  levees  would  be  constructed 
on  or  before  February  20,  1010;  that  on 
said  last-named  date  plaintiff  hired  a  dredger 
at  large  expense  and  placed  it  in  position  to 
enter  upon  said  work,  together  vdth  a  full 
crew  of  men  to  operate  the  same,  and  was 
In  readiness  to  commence  work  on  February 
26th;  that  defendant  failed  and  neglected 
to  construct  the  levees  necessary  to  impound 
tbe  material  to  be  depositea  until  Much  lO,      t 
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1910,  and  Vnm  prarented  plaintiff  from  ctHo- 
mendng  operattona  nnder  said  contract  until 
March  10,  1910,  to  Its  damage  In  the  sum  of 
^,000. 

In  the  prayer  plaintiff  asks  Judgment  for 
$36,000,  the  amount  claimed  In  the  first  and 
second  causes  of  action,  and  Interest  from 
August  15,  1910;  for  the  further  sum  of  $18,- 
818,  the  amount  Claimed  In  the  third  cause 
of  action ;  and  for  the  further  sum  of  $3,000, 
the  amount  claimed  In  the  fourth  cause  of 
actl(m. 

In  Its  answer  to  the  first  cause  of  action 
defendant  denies  most  of  Its  averments;  al- 
leges that  It  mailed  at  Los  Angeles  vouchers 
for  work  done  by  plalntlfC,  to  wit,  for  March, 
on  April  21,  1810,  for  April,  on  May  21, 
for  May,  on  June  21,  and  for  June  on  July 
20,  1910,  amounting  In  all  to  $10,S96.63,  and 
that  plaintiff  accepted  the  said  payments, 
and  that  on  or  about  August  17, 1910,  defend- 
ant offered  to  pay  plaintiff  the  amount  found 
to  be  due  fbr  work  performed  and  materials 
furnished  for  the  month  of  July,  but  plaintiff 
refused  and  still  refuses  to  accept  the  same ; 
alleges  that  at  the  time  of  the  abandonment 
of  said  contract  by  plaintiff  the  value  of 
the  work  done  and  materials  furnished  by  It 
was  the  sum  of  $21,978.80,  and  not  the  sum 
of  $46,575,  as  set  forth  In  the  complaint; 
denies  that  there  Is  any  sum  due  and  owing 
plaintiff  save  and  except  the  sum  of  $3387.57; 
that  there  was  due  plaintiff  for  July  the  sum 
of  $4,080,  which  sum  defendant  tendered 
plaintiff  and  was  refused,  and  that  there  Is 
due  plaintiff  for  work  done  and  materials 
furnished  from  August  1  to  August  17,  1910, 
the  sum  of  $1,837.67;  that  said  contract  was 
signed  and  delivered  on  March  3,  1910,  and 
not  on  January  81,  1910,  as  alleged  in  the 
complaint 

Answering  the  second  cause  of  action,  de- 
fendant alleges  that  there  Is  due  plaintiff 
from  defendant  the  sum  of  $3,387.57,  and 
nomoT& 

Answering  the  third  cause  of  action  de- 
fondant  denies  that  it  has  failed  to  perform 
the  contract,  and  alleges  failure  of  plaintiff 
to  evenly  distribute  the  material  dredged,  and 
that  plaintiff  so  negligently  nUed  said  area 
that  the  embankments  constructe<l  by  defend- 
ant were  thereby  caused  to  break  and  give 
way,  and  the  progress  of  the  work  was  there- 
by delayed. 

For  answer  to  the  fourth  cause  of  action, 
it  denies  the  averments  of  the  complaint, 
and  avers  that  by  the  terms  of  the  contract 
it  was  agreed  that  plaintiff  should  begin 
work  thereunder  not  later  than  April  1, 1910, 
and  alleges  the  constructkm  of  the  levees  by 
defendant  as  called  for  in  the  contract. 

By  way  of  counterclaim  it  alleges  that 
plaintiff  and  defendant  entered  into  a  wrltr 
ten  contract  on  or  about  March  8, 1910,  which 
provided  that  the  work  should  be  done  and 
completed  on  or  before  October  1,  1910;  that 
plaintiff  failed  to  complete  said  work,  and 
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damage  in  the  sum  of  $30,000. 

For  f nrtlier  and  distinct  defense  it  aHegea 
the  contract  attadied  to  plaintiff's  oomplaint; 
(hat  defendant  made  payments  iiionUily  as 
therein  provided  for,  and  plaintiff  reoelTed 
the  same  except  the  Tou<^er  for  tbe  montk 
of  July,  1910,  which  plaintiff  "returned  wltb- 
out  cashing  tbe  same";  that  by  accepting 
said  vouchers  and  payments  for  tbe  months 
of  March,  April,  May,  and  June,  for  said 
work  plaintiff  "Is  estopped  from  denying 
that  said  work  was  done  and  performed  in 
accordance  with  said  contract  or  from  deny- 
ing that  said  contract  was  at  all  said  times 
and  now  Is  In  full  force  and  effect." 

For  a  further  defense  it  alleges  tbat  'the 
estimate  of  the  engineer  was  a  conditioa  pre- 
cedent to  the  making  of  such  payment,'*  and 
defendant  was  unable  to  obtain  tbe  estimatef 
In  time  to  furnish  Its  voucher  "ontll  after 
the  15th  day  of  the  month,  vpoa  wbich  the 
payment  was  to  baVe  been  made,"  and  tbat 
defendant  was  not  in  default  In  resitect  of 
March  paymoits ;  tbat  <m  September  1, 1910, 
and  before  payments  could  be  made  under 
said  contract,  defendant  was  served  -with  as 
attadunent  In  an  action  wherein  plaintiff  was 
defendant,  and  by  reason  thereof  defendant 
has  been  prevented  from  nmirinj  any  foitlwr 
payments. 

For  further  defense  it  alleges  that  nndcr 
tbe  terms  of  said  contract  tbe  payment  to  be 
made  thereunder  Is  largely  In  excess  of  $1.- 
000,  and  said  contract  has  never  been  record- 
ed In  the  office  of  tbe  county  recorder  of 
Gontra  Costa  oomnty,  and  by  reason  tbereof 
Is  wbolly  void. 

The  cause  was  tried  with  tbe  assistance  of 
a  Jury,  and  defendant  submitted  certain  in- 
terrogatories which,  with  tbelr  answers,  fdi- 
low: 

"(1)  How  much  do  you  find  from  tlie  evidesei 
the  defendant  has  paid  to  tbe  plaintiff  for  work 
done  under  the  contract  described  in  piaintiff'i 
coDiplaint?     Answer:    $10,675.00. 

"(2)  How  maMv  cubic  yards  of  earth  do  ytia 
find  from  the  evidence  was  dqKwited  apon  tbe 
entire  area  described  in  the  contract  that  ra- 
mained  there?    Answer:  181,500  ca.  yards. 

"(3)  How  many  cubic  yards  of  earth  do  yoc 
find  from  ths  evidence  was  deposited  by  tike 
plaintiff  outside  the  area  described  in  the  con- 
tract resultinK  from  overflow  throneh  breaks  in 
the  levees?    Answer:   1,000  co.  yards. 

"(4)  When  was  the  contract  described  in  plain- 
tiff's complaint  signed  and  ddlvered  by  tbe  East 
Shore  &  Suburban  Railway  Company?  A>- 
Bwer:   On  or  alraut  the  3d  of  March,  1910. 

"(6)  If  you  find  for  the  plaintiff,  how  taorh  do 
yon  allow  upon  the  first  cause  of  aetion,  <te- 
scrihed  in  plaintiff's  complaint?  Answer:  $19.- 
773.00. 

"(7)  If  you  find  for  the  plaintiff,  how  much  do 
you  allow  upon  the  second  cause  of  action  ia 
plaintifTs  complaint?     Answer:    Nothing. 

"(8)  If  you  find  for  the  plaintiff,  how  mocb 
do  yon  allow  upon  the  third  cause  of  actioa  ia 
plamtlffs  complaint?    Answer:   $5,476JiO. 

"(9)  If  yon  find  for  the  plaintiff,  bow  muA  de 
you  allow  upon  the  fourth  cause  of  actioo  ia 
plaintiff's  complaint?     Answer:    $675.00. 

"(10)  Do  you  allow  the  defendant  any  soa 
for  damages,  as  set  fiwth  In,  the "' 
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iterclaim,  and,  if  ao,  hov  much?    Answer: 
ling." 

idgment  was  accordingly  entered  In  favor 
plalntifT  for  the  sum  of  $25,025,  from 
ch,  and  from  the  order  denying  Ita  motion 
a  new  trial,  defendant  appeals. 
Appellant  contends  first  that  the  amount 
id  by  the  special  verdict  under  the  first 
3e  of  action,  to  wit,  $19,773  (interrogatory 
was  excessive  to  the  extent  of  $3,123. 
t  conclusion  Is  thus  reached: 
600  cu.  yards  found  by  the  jury  to 
ve  been  deposited  on  the  ground 
iterrogatory    2)    at    the   contract 
ice  of  16c  per  cu.  yard,  equals. .  .$27,226.00 
)unt  paid  plaintia  as  found  by  the 
ry    10,676.00 


Bal.  due  $16,650.00 

espondent  replies  that  the  interrogatory 
ed  for  the  cubic  yards  "deposited  upon 
entlife  area  described  in  the  contract  that 
lained  there,"  and  that  appellant  lias 
rlooked  the  latter  part  of  the  Interroga- 
';  that  the  jury  In  reply  to  it  had  the 
t  to  take  into  «Hislderation  all  the  ma- 
als  deposited  upon  the  described  area, 
uding  that  whldt  escaped  because  of  in- 
dent levees.    To  meet  this  reply  appel- 

calls  attention  to  Interrogatory  3,  which 
the  finding  of  the  jury  that  the  quantity 
;arth  deposited  outside  of  the  area  "re- 
Ing  from  overflow  through  breaks  In  the 
es,"  was  1,000  cubic  yards.  If  this  can 
leld  to  be  the  amount  of  earth  which  es- 
3d  from  the  designated  area,  and  should 
:onsldered  as  earth  that  did  not  "remain 
-e."  it  would  add  but  $150,  and  the  excess 
lid  still  be  $2,978.  It  is  not  claimed  by 
ntlff  that  it  deposited,  or  had  the  right 
eposlt,  earth  outside  the  area.  Its  claim 
!iat  where  earth  deposited  in  the  descrlb- 
irea  escaped  for  lack  of  sufficient  levees, 
;bould  be  compensated  therefor.  Apx)el- 
's  answer  is  that  the  Jury  having  found 
extent  of  this  overflow,  the  damages  are 
sured  by  the  contract  price  of  15  cents 
cubic  yard. 

espoudent,  however,  makes  the  fortlier 
entlon,  as  borne  out  by  the  evidence, 
:  tlie  work  done  previous  to  its  suspen- 
:  was  the  hardest  and  most  expensive 
:  of  the  dredging  work,  and  "the  jury  had 
igbt  to  take  this  fact  into  consideration 
irrlving  at  the  amount  which  respondent 

earned  under  the  contract  mentioned  In 
first  cause  of  action." 

0  special  damages  are  alleged  in  the  first 
3e  of  action.  The  averments  are  that 
ntlff  entered  upon  the  worii  "pursuant  to 
terms  of  said  contract,  and  C(»itlnaed  on 
work  provided  for  in  and  by  said  con- 
it  up  to  on  or  atrant  the  17th  day  ot  Au- 
-,  1910."    It  Is  further  aUeged  "that  all 

said  work  and  labor  and  service  done 
performed  and  all  material  supplied  by 

1  plaintiff  was  done  and  performed  and 
jlled  strictly  In  accordance  with  the 
as  of  said  contract,  and  was  accepted  by 
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the  defendant  as  having  I>eeo  done  in  a 
workmanlike  manner  and  in  accordance  with 
the  terms  of  said  contract"  The  second 
count  was  on  quantum  meruit^  but  the  jury 
found  that  there  was  nothing  due- on  the  sec- 
ond cause  of  action.    (Interrogatory  7.) 

Special  damages  were  aUeged  in  the  ttdrd 
count  for  defendant's  failure  to  construct 
necessarT-  levees  and  the  consequent  damages 
for  which  the  Jury  allowed  $6,476.50,  and  in 
the  fourth  count  special  damages  were  al- 
leged for  defendant's  neglect  tn  not  having 
levees  constructed  at  the  time  promised,  and 
hence  the  additional  cost  to  plaintiff  by  rea- 
son of  expenses  incurred  while  thus  delayed 
in  the  work.  For  this  the  jury  allowed 
plaintiff  $676.50.  These  three  items  make 
up  the  exact  sum  found  by  the  general  ver- 
dict 

[1, 2]  It  seems  to  us  that  there  is  no  alle- 
gation in  the  first  cause  of  action  which  can 
be  made  the  basis  for  damages  other  than 
as  provided  for  by  the  contract,  and  the 
agreement  there  Is  to  pay  16  cents  per  cubic 
yard  for  earth  deposited  under  the  contract 
The  number  of  cubic  yards  was  found  by  the 
jury,  and  the  contract  fixed  the  price  to  be 
paid.  We  can  discover  no  averment  in  the 
first  cause  of  action  which  would  authorize 
the  jury  to  add  as  further  damages  an 
amount  based  upon  evidence  "that  the  hard- 
est part  of  the  work  had  been  done"  when 
plaintiff  quit  the  job.  It  was  expressly  al- 
leged that  the  work  was  done  "strictly  in 
accordance  with  the  terms  of  said  contract," 
and  was  "accepted  by  the  defendant  as  hav- 
ing been  done  in  accordance  with  the  terms 
of  said  contract"  It  was  held  In  CallforuU 
Wine  Ass'n  v.  Commercial  Union  Fire  Ins. 
Co.,  159  Cat  49,  62,  112  Pac.  858,  860,  that 
"the  special  verdicts  absolutely  control  the 
general  verdict"  Napa  Valley  Packing  Ca  v. 
S.  F.  Belief  and  Red  Cross  Funds,  10  CaL 
App.  461,  118  Pac.  468.  It  seems  to  ns  quite 
clear  that  the  special  verdicts  were  address- 
ed directly  to  the  issues  in  the  case  and  re- 
sponded specifically  to  each  of  the  causes  of 
action.  These  several  answers  to  interroga- 
tories or  special  verdicts  constituted  the  ba- 
sis of  the  general  verdict  and  U  any  one  of 
these  answers  or  special  verdicts  was  unsup- 
ported by  the  evidence,  the  general  verdict 
cannot  stand.  The  special  verdict  upon  the 
first  cause  of  action  is  not  supported  by  the 
evidence.  The  contract  provided  that  plain* 
tiff  was  to  be  paid  15  cents  per  cubic  yard 
for  earth  deposited  by  It  and  the  jury  found 
the  number  of  cubic  yards  deposited  both 
within  and  without  the  area.  The  exact 
damage,  therefore,  under  the  first  cause  of 
action,  may  be  ascertained  by  a  simple  ex- 
ample in  multiplication,  and  we  see  no  rea- 
son why  this  may  not  be  resorted  to  as  show- 
ing the  amount  of  plaintiff's  damage  under 
the  first  cause  of  action.  The  contract  price 
for  depositing  181,5004-1,000  cable  yards  of 
earth  at  16  cents  per  cubic  yard  wiU  glYe 
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the  amonnt  of  plaintiff's  damages — $27,376. 
Deducting  payments  made  of  $10,576  leaves 
$16,800,  the  amount  due  upon  the  first  cause 
of  action.  This  amonnt  added  to  the  findings 
under  the  third  and  fourth  causes  of  action, 
to  wit,  $6,476.50  and  $675J50  makes  In  all  the 
sum  of  $22,052,  instead  of  $25,925. 

2.  Appellant  claims  that  the  work  was  of 
such  character  as  to  bring  the  contract  with- 
in the  provisions  of  section  1183  of  the  Me- 
chanics' Lien  Law,  and,  as  the  contract  was 
not  recorded.  It  was  void,  and  plalntUTs  only 
remedy  was  In  an  action  on  quantum  meruit 
for  the  value  of  the  labor  and  material  fur- 
nished, and  the  contract  price  wUl  be  taken 
as  the  basis  for  recovering  damages,  which 
brings  the  same  result  as  above  shown. 
Laldlaw  v.  Marye,  133  Cal.  170,  65  Pac.  391; 
Condon  t.  Donahue,  160  Cal.  749,  lib  Pac. 
118. 

It  Is  claimed  further,  however,  that  plain- 
tiffs recovery  being  limited  to  the  contract 
price  as  tabove  claimed,  the  verdict  was 
against  law  because  the  jury  awarded  recov- 
ery on  counts  under  which  plaintiff  was  enti< 
tied  to  nothing  (counts  3  and  4),  and  was 
denied  recovery  on  count  2,  the  only  one  un- 
der which  plaintiff  bad  any  legal  ground  for 
a  verdict  in  its  favor. 

[3]  We  cannot  accept  appellant's  dalm 
that  the  mechanics'  lien  law  Is  applicable. 
The  area  to  be  filled  was  part  of  a  tract  of 
50  or  more  acres,  the  property  of  defendant 
As  near  as  we  can  determine  from  the  pro- 
visions of  the  contract  and  from  the  map 
made  part  thereof,  defendant's  principal  ob- 
ject was  to  locate  and  open  an  avenue,  called 
Ashland  avenue,  across  defendant's  land,  and 
provide  a  roadbed  to  which  the  Une  of  the 
East  Shore  &  Suburban  Ballroad  Company 
might  some  time  be  removed  from  Its  pres- 
ent location  between  the  defendant's  track 
and  the  proposed  Ashland  avenue.  Just  why 
this  was  deemed  necessary  or  advisable  does 
not  appear.    The  contract  reads: 

"The  third  party  (Suburban  Kailway)  agrees 
that  upon  the  filling  in  of  said  Ashland  avenue 
to  grade,  as  hereurabove  provided,  the  first  par- 
ty shall  have  the  right  to  remove  the  tracks  of 
the  third  party  now  situated  in  part  on  the  area 
to  be  filled  in  under  this  contract  in  the  follow- 
ing manner:  [Describing  the  route  or  new  lo- 
cation of'  the  suburban  track.]  •  •  •  The 
cost  of  the  removal  and  the  relocation  of  said 
line  is  to  be  borne  wholly  by  first  party,"  etc. 

We  do  not  think  that  this  work  can  rea- 
sonably be  held  to  fall  within  the  provisions 
of  section  1183  of  the  Code  of  Civil  Proce- 
dure which  gives  a  lien  to  "all  persons  •  •  ♦ 
performing  labor  upon  or  furnishing  material 
to  be  used  In  the  construction,  alteration, 
addition  to,  or  repair,  in  whole  or  in  part, 
of  any  building,  •  •  •  railroad,  wagon 
road,  or  other  stnlcture,"  etc.  There  is  no 
evidence  tending  to  show  that  defendant  in- 
tended to  make  any  present  use  of  this  fllled- 
in  ground  for  the  extension  or  relocation  of 
its  tracks.  The  moving  of  the  Suburban 
Hallway  Company's  traok  to  another  loca- 


tion cannot  be  said  to  be  the  "constractioii, 
alteration,  addition  to,  or  repair  of"  defend- 
ant's railroad,  or  to  be  a  "structure"  connect- 
ed with  said  railroad.  It  did  not  appear  that 
the  fill  was  necessary  to  the  operation  of  de- 
fendant's road,  or  for  stations,  roundhonses, 
shops,  and  the  like  which  have  been  held  to 
be  included  in  the  term  "railway." 

[4]  3.  We  do  not  think  that  the  monthlj 
vouchers  made  out  by  defendant  showing 
the  estimated  amount  due  for  work  done 
during  the  previous  month,  the  instalhnent 
of  75  per  cent  due,  and  the  25  per  cent  re- 
tained as  provided  in  the  contract  can  be  re- 
garded as  accounts  stated.  Appellant  daims 
that  "the  parties  were  boiud  thereby,  and  do 
recovery  can  be  had  except  for  the  unpaid 
balance.''  There  were  four  of  these  for  the 
months  of  March,  April,  May,  and  June,  re- 
spectively. The  first  one  states  the  estimated 
number  of  cubic  "yards  dredger  filling,"  but 
the  others  give  <Mily  the  estimated  amonnt  of 
money  due,  the  result  of  former  accoont^ 
being  carried  forward  in  successive  accoont& 
At  the  bottom  of  each  Is  a  receipt  signed  b; 
plaintiff  for  the  amount  of  the  voucher.  Be- 
yond this  there  is  nothing  to  show  that  they 
were  in  effect  new  agreements  or  contained 
the  elements  constituting  an  account  stated, 
or  that  they  were  intended  as  a  settlement  of 
the  number  of  cubic  yards  actually  deposited. 

[5, 6]  4.  Nor  do  we  think  that  becaoae 
plaintiff  received  money  on  these  vouchers 
at  dates  later  than  the  15tb  of  each  montli 
without  protest  it  is  estopped  to  deny  tbat 
payment  for  July  was  not  tendered  in  time. 
There  might  be  force  in  this  oontention  had 
plaintiff  failed  to  notify  defendant  that 
prompt  payment  must  be  made  in  the  future. 
On  August  10, 1910,  plaintiff  wrote  defendant 
as  follows: 

"Because  of  the  fact  that  our  contract  vith 
you  allows  you  to  retain  25  per  cent  of  the 
money  we  have  earned  and  because  of  the  fact 
that  your  engineer  persists  in  underesthnatini 
the  amount  of  material  delivered  it  is  absolute- 
ly necessary  that  we  should  receive  your  cheek 
for  the  material  delivered  during  the  preceding 
month  on  the  16th  as  our  contract  spedfies- 
Heretofore  your  check  has  arrived  anywhei* 
from  the  23d  to  the  30th  of  the  month  msteui 
of  on  the  15th.  Our  contract  with  the  power 
company  compels  us  to  pay  for  the  current  used 
on  the  16th.  Unless  we  pay  our  bill  the  cuneBt 
will  be  shut  off  and  we  will  be  caused  both  dam- 
age and  delay ;  therefore  we  must  demand  that 
we  be  paid  as  per  contract  on  the  15th." 

Notwithstanding  this  demand,  defendant 
did  not  offer  to  pay  for  the  July  work  as 
demanded,  and  on  August  17,  1910,  plaintiff 
notified  defendant  in  writing  that  plaintiff 
considered  Itself  released  from  "further  per- 
formance under  said  agreement"  and  de- 
manded payment  for  the  work  and  services 
performed.  The  failure  to  make  the  pay- 
ment demanded  tn  compliance  with  the  terms 
of  the  contract  was  a  substantial  breach 
thereof,  and  justified  the  plaintiff  in  not  pro- 
ceeding further.  S.  F.  Bridge  Co.  v.  Dumbar- 
ton L.  &  L  Co.,  119  Cal.  272,  61  Paa  3S5; 
Woodruff  Co.  T.  Exchange  Realty  Co..  21  CaL 
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App,  607,  182  P«c.  698;  Amerlcan-HawaUan 
Eng.  &  Con.  Co.  v.  Butler,  166  Cal;  497,  133 
Pac.  280,  Ann.  Gas.  19UG,  44. 

[7]  6.  It  Is -urged  that  tbe  tblrd  cause  of 
action  Included  every  element  of  damage 
which  could  accrue  from  the  breach  of  the 
contract,  and  that  the  damages  were  dupli- 
cated by  reason  of  damages  also  being  award- 
ed under  the  fourth  cause  of  action;  that 
a  party  cannot  split  up  a  single  cause  of 
action  and  maintain  separate  actions  there- 
on; that  damages  arising  from  a  single 
wrong,  thoagh  at  different  times,  make  but 
one  cause  of  action.  Hall  t.  Susaklnd,  109 
Cal.  209,  41  Pac  1012. 

This  rale  of  pleading  was  not  Inroked  by 
demurrer,  nor  was  It  raised  at  the  trial. 
Doubtless  tbe  fiicts  constituting  the  damages 
could  have  been  set  up  in  a  single  count  and 
probably  should  have  been,  but  we  cannot 
see  that  defendant  suffered  prejudice  by 
plalntlfTg  failure  to  do  so.  The  third  cause 
of  action  was  grounded  on  defendant's  fail- 
ure to  maintain  tbe  levees  necessary  to  im- 
pound tbe  material  deposited,  thus  causing 
suspension  of  work  by  plaintiff.  The  fourth 
cause  of  action  was  grounded  on  defendant's 
faUure  to  have  the  levees  in  readiness  at  the 
time  defendant  promised.  There  was  evi- 
dence sufficient  to  support  the  verdict  on 
both  of  these  counts. 

[8-10]  6.  The  only  remaining  error  assign* 
ed  as  prejudicial  relates  to  the  admission  in 
evidence  of  certain  letters  purporting  to  have 
been  written  by  Mr.  Ball,  defendant's  engi- 
neer In  charge  of  the  work.    TbB  testimony 
was  conflicting  as  to  the  failure  of  defend- 
ant to  construct  the  levees  to  impound  the 
materiaL     There  were  two  of  these  letters 
dated  respectively  May  2d  (Exhibit  4),  and 
May  13, 1910  (Bxhlbit  8),  each  purporting  to 
be   signed  "R.  B.  Ball,  Division   Engineer." 
The  letter  of  May  2d  refers  to  a  conversation 
previously  had  with  pUintlff,  and  plaiatlfl 
answered  this  letter  on  May  Sd  (Exhibit  6) ; 
the  letter  of  May  18th  (Exhibit  8)  refers  to 
defendant's  letter  of  May  12th,  and  all  of 
them  dealing  with  the  matter  of  these  levees, 
and  defendant's  letters  to  some  extent  con- 
ceding defendant's  default    The  letters  were 
prodticed  in  court  by  witness  Cutting,  presi- 
dent of  plaintiff  company,  who  testified  that 
be    received    these    letters   la    due    course 
throu£rh  the  United  States  maU.    It  appeared 
that  on  Saturday,  Mr.  Cutting  had  a  conversa- 
tion  with  Mr.  Ball,  and  that  the  letter  of 
May  2d  (Exhibit  4)  was  In  response  to  this 
conversation  and  to  which  plaintiff  replied  on 
Hay  3d.    Defendant's  letter  of  May  12th  was 
answered  by  plaintiff  by  letter  the  next  day. 
Witness  Cutting  did  not  testify  to  the  hand- 
writing of  Mr.  Ball  nor  that  he  knew  his 
signature,   nor   that  he  saw  either  of  the 
Ball  letters  written,  nor  that  he  was  a  sub- 
Bcriblng  witness  thereto.     On  these  grounds 
defendant  objected,  and  It  is  now  urged  that 


the  letters  were  not  properly  Identifled.  Ap- 
pellant relies  upon  ttte  rale .  as  -  stated  In 
People  V.  Le  Doux,  155  Cal.  536,  650,  102  Pac. 
517,523: 

"Where  not  acknowledged,  a  private  writing 
must  be  proved  in  one  of  three  ways:  By  any 
one  who  saw  the  writing  executed,  or  by  evi- 
dence of  the  genuineness  of  the  handwriting  of 
the  maker,  or  bv  a  subscribing  witness.  Code 
Civ.  Proc.  S  1940.  Such  execution  must  be 
shown  before  it  is  entitled  to  admission.  Sin- 
clair V.  Wood,  8  CaL  9&" 

Mr.  Jones  states  the  rule  thus: 
"Before  letters  are  received  in  evidence  there 
must  be,  as  in  the  case  of  other  documents,  some 

groof  of  their  genuineness.  This  is  not  proved 
y  the  mere  fact  that  the  letter  is  reefiived  by 
maiL  when  the  signature  is  not  proved."  Jones 
on  Evidence  (2d  Ed.)  {  683. 

The  evidence  shows  that  Mr.  Ball  and 
Mr.  Gutting  were  In  frequent,  almost  dal- 
ly communication  In  connection  with  tbe 
very  matters  the  subject  of  the  letters; 
sometimes  their  differences  were  made 
known  in  conversations  and  BOmetimes 
in  letters.  The  evidence  showed  that 
the  parties  acted  upon  the  suggestions  in 
exchanged  letters.  The  genuineness  of  Mr. 
Ball's  letters  was  not  challenged.  He  was 
a  vrltness  and  in  court  and  could  have  dis- 
claimed writing  them.  Cutting  no  doubt  was 
familiar  wltb  Ball's  handwriting  and  his 
testimony: 

"That  is  a  letter  I  received  from  Mr.  Ball  on 
Monday,  the  2d  day  of  May,  IfllO,  through  the 
mail"  (referring  to  Exhibit  4) ;  again,  "that  is 
a  letter  received  by  me,  received  from  Mr.  Ball, 
Division  Engineer,  Santa  F6  Railroad"  (EJxhib- 
it  8) 

— we  think,  uoder  tbe  drcomstances,  was 
more  than  a  mere  conclusion  of  the  witness. 
It  was  stated  in  Yerzan  v.  McGregor,  23  OaL 
339,  343: 

"It  is  often  the  case  that  the  main  question  in 
controversy  is  the  execution  and  authenticity 
of  the  instrument.  And  the  rule  is,  that  if  there 
be  no  evidence  of  authenticity,  the  Instrument 
cannot  be  read  to  the  Jury  ^  but  if  there  be  any 
fact  or  circumstances  tending  to  prove  the  au- 
thenticity from  which  it  might  be  presumed, 
then  tbe  instrument  is  to  be  read  to  the  jury, 
and  the  question,  like  other  matters  of  fact,  is 
for  their  decision." 

The  rule  contended  for  Is  sound  and  Is  not 
to  be  disregarded.  It  wonld  have  been  a 
very  simple  thing  to  prove  tbe  antbentidty 
of  these  letters  not  only  by  Cutting,  but  by 
their  writer  who  was  in  court,  and  it  should 
have  l)een  done.  We  cannot,  however,  under 
aU  tbe  circumstances,  say  that  the  error  was 
so  prejudicial  as  to  cause  a  miscarriage  of 
Justice  or  to  Justify  a  reversal. 

The  Judgment  Is  modified  by  reducing  the 
same  from  $25,925  and  costs  to  the  sum  of 
$22,952  and  costs,  with  direction  to  compute 
Interest  from  the  date  of  the  original  Judg- 
ment, and,  as  thus  modified,  the  Judgment 
and  order  are  affirmed,  appellant  to  recover 
costs  on  appeal. 

We  concur:  HART.  J.;  ELLISON,  Judge 
pro  tern. 
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pbopijB  t.  mabtinbz.   (Or.  ass.) 

(District  Conrt  of  Appeal.  Third  DUtxict,  Gal- 
ifomia.    Sept  18,  1916.) 

1.  JuBT   «=»97(4)  —  CoMPiarEWOT— Bias— DiB- 

CKETION  OF  COTJBT. 

In  a  prosecution  for  burglary,  where  three 
jurors  stated  that  accused  would  be  required  to 
produce  evidence  in  his  fayor  to  create  a  reason- 
able doubt  as  to  his  guilt,  and  another  juror 
said  that  if  there  was  a,  reasonable  doubt  as  to 
defendant's  guilt  b»  would  presume  the  poni- 
bility  of  his  guilt  to  overcome  such  doubt,  but 
where  all  of  them  declared  that  if  accepted  as 
jurors  they  would  determine  the  defendant's 
guilt  according  to  the  evidence  and  the  law, 
and  give  him  the  benefit  of  the  presumption  of 
innocence,  the  denial  of  defendant's  challenges 
for  implied  bias,  and  their  acceptance  as  jurors, 
was  not  an  abuse  of  discretion. 

d.  Note. — For  other  cases,  see  Jury,  Cent 
g.  S  437;    Dec  Dig.  «soQ7(4).i 

2.  BUBOLABT  ^=336,  88— GiBOUMSTANTIAI.  BV- 
IDENCK  —  FOOTPBINTS  —  FlNDINO      ABTICLBS 

Stolen. 
In  a  prosecution  for  burglary,  where  there 
was  no  direct  evidence  of  deiendant's  guilt  ev- 
idence that  defendant  and  another  were  seen 
together  at  the  place  of  the  burglary  and  had 
obtained  work  togetiier,  that  defendant  wore 
a  particular  kind  of  a  cap,  and  bis  companion 
a  particular  kind  and  size  of  shoes,  that  there 
was  snow  on  the  ground,  and  that  footprints 
therein  had  the  precise  measurement  of  the  shoes 
of  defendant  and  his  companion,  that  part  of  a 
leather  case  of  one  of  the  watches  taken  was 
found  at  a  place  at  which  defendant  and  his 
companion  had  been  seen  together,  was  admissi- 
ble. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  g{  83,  91 ;    Dec.  Dig.  «=a35,  38.] 

8.  Cbdiiitai,  Law  «=3531(1)  —  Evidence  — 
PossKSsiOR  or  Stoisn  Goods— YoiiUNTABT 
Statement. 
In  a  prosecution  for  burglary,  it  was  not 
necessary    to    make   the    preliminary   showing 
that  the  statements  of  derendant  and  those  of 
his  companion  made  in  his  presence  after  their 
arrest,  were  voluntarily  made,  where  the  state- 
ments involved  no  confessions  of  guilt,  but  were 
merely  inconsistent  explanations  of  the  posses- 
sion of  a  stolen  watdt  by  defendant's  compan- 
ion. 

VEA,  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1212,  1213;  Dec.  Dig.  <8=> 
631(i).] 

4.  OannifAi.  Law  «=34ia(2)— Bvidenok— Dbo- 

IJk.BATIOnS— FOBEION  LANGtrAOE. 
In  a  prosecution  for  burglary,  testimony  of 
the  owner  of  the  stolen  goods  as  to  a  conversa- 
tion be  overheard  between  defendant  and  his 
companion  while  they  were  in  jail,  carried  on 
in  tjpanish,  was  admissible,  where  witness  un- 
derstood Spanish  to  some  extent  and  related 
only  the  part  of  the  conversation  which  he 
clearly  understood. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i$  896-910,  920-927 ;  Dec  Dig. 
©=.412(2).! 

5.  Ckiminal  Law   <-■  118(7)  —  Bvidsboe  — 
Conclusion. 

In  a  prosecution  for  burglary,  a  question 
to  the  owner  of  the  stoloi  property  as  to  wheth- 
er he  had  the  same  powers  of  observation  as  any 
one  that  was  with  him  had,  following  an  un- 
successful attempt  to  secure  a  statement  from 
him  as  to  the  relative  distance  between  two 
houses  located  back  of  his  store  and  between  one 


of  such  houses  and  tihe  store,  called  for  «  cm- 
elusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Critnintl 
Law,  Cent  Dig.  H  1036,  1048;    Dae.  Dig.  «=> 

448(7).] 

6.  Cbikinai,  Law  «=3386  — Evidbnob— Ob- 
bebvation  of  witness. 

In  such  prosecution,  an  objection  to  ques- 
tion on  cross-examination  of  owner  of  Mdea 
goods  as  to  his  powers  of  obseiradon  as  t» 
distances  between  his  store  and  a.  boose  wss 
properly  sustained,  where  the  witness  could  have 
given  no  more  information  than  he  did,  what- 
ever his  powers  of  observation. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  768,  875;  Dec.  Di«.  «=> 
386.] 

7.  Cbiional  Law  «=3ll70V^(5)  —  HAsiruas 
Bbbob  —  Cboss-Bxaiunation  —  Explana- 
tion—Rkkabk  or  COOBT. 

In  a  prosecution  for  bar^ry,  where  the 
owner  of  the  stolen  goods  after  an  ezhanstiTS 
cross-examination  as  to  the  number  of  houses 
situated  on  the  street  back  of  that  on  which 
his  store  was,  stated  that  there  was  more  than 
one  house,  the  refusal  to  permit  the  defendant's 
attorney  to  explain  the  object  of  such  examina- 
tion over  the  district  attorney's  objection,  and 
the  court's  remark  that  the  evidence  was  not 
material  enough  to  take  amy  time,  was  not  prej- 
udicial to  defendant  where  either  an  affirmative 
or  negative  aiuBwer  would  not  have  affected  the 
witness'  credibility. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,    Cent    Dig.    f    8188;     Dee.    Dig.    «=> 

1170%(5).] 

8.  WrcNEBSES  «=>330(1J  —  BviDCNCs— Cbeoi- 
BEUTY  or  Witness. 

In  a  prosecution  for  burgUry,  a  qaestion 
to  the  owner  of  the  stolen  property  wno  bad 
been  examined  as  to  the  number  of  booses  sit- 
uated on  the  street  back  of  the  street  on  whidi 
bis  store  was  located,  "You  are  as  sure  of  this 
as  you  are  of  any  other  part  of  your  testimony," 
was  meaningless,  as  either  an  afBrmative  or  a 
negative  answer  would  not  add  to  or  detract 
from  his  credibility,  or  the  weight  of  hie  testi- 
mony. 

[Ed.  Note. — For  other  cases,  see  Witneaaes, 
Cent  Dig.  {  1106 ;    Dec.  Dig.  «=»330(1).] 

9.  CBDfiNAL  Law  «s>762(6>— Instbuction— 
Opinion  or  Cottbt. 

In  such  prosecution,  an  instruction  that  un- 
der the  information  the  jury  might  if  the  evi- 
dence warranted,  find  the  defendant  guilty  of 
burglary  in  the  first  or  second  degree,  and  that 
if  there  was  a  reasonable  doubt  defendant 
should  have  the  benefit  of  the  doubt  and  be  ac- 
quitted of  the  higher  offense  within  Pen.  Code, 
i  4C0,  was  not  objectionable  as  intimating  that 
defendant  was  guilty  of  burglary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1731,  1758,  1789;  Dee.  Dig. 

«=»762(5).] 

lO.CBiiaNAi,  Law  «s>784(4)  —  Aboumsnta- 
TivE  Instbuctiow. 
In  such  prosecution,  an  instructiMt  that 
where  circumstantial  evidence  is  wholly  relied 
upon  to  prove  defendant'a  connection  with  the 
commission  of  the  crime,  any  fact  essential  to 
sustain  the  hypothesis  of  guilt  and  exclude  that 
of  innocence' and  any  single  fact  from  which  the 
inference  of  guilt  is  to  be  drawn,  must  be  proved 
by  evidence  satisfying  the  jury  to  the  syme 
extent  as  they  are  required  to  be  aatislied  of 
facts  where  the  evidence  is  direct,  was  not  ob- 
jectionable as  being  argumentative^ 

[Bd.    Note. — For    other    cases,    see    Criminal 
Law.  Cent  Dig.  U  1884,  1960;   Dea  Dig.   ' 
784(4).] 
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11.  Cmmux  Law  «bb11>7<8)— Atfku/— Ik- 

Such  instructiozi,  If  objectionable  as  arni- 
mentative,  could  iMt  be  complained  of  by  de- 
fendant wheie  it  vaa  glv«i  and  read  to  the 
juiT  at  hi*  request. 

[Ed.  Note. — For  other  caaes,  aee  Orlminal 
Law,  Dec.  Dig.  «=s>1137(3).] 

12.  BUKOI.ABT    «=341(1)  —  BtrBOI.ABT    117    THK 

First  DroEEB— Stjfficiency  o»  Bvidenck. 
Evidence  held  to  sustain  a  conviction  of 
burglary  in  the  first  degree. 

[Ed.  Note. — I^or  other  oeeea,  aee  BorsUty, 
Cent  Dig.  J  94;   Dec.  Dig.  «=»41(l).l 

18.  GBimirAi.  Law   «S31171(8>— rFsiAir-Ooir- 

0X701  or  DiBTBioT  Attobnit. 
In  a  prosecution  for  burglary,  alleged  mis- 
conduct on  the  part  of  the  diatnct  attorney  In 
statiag  tiiat  if  defendant  knew  where  the  shoes 
of  defoidant  and  his  companion  were,  the  pnw- 
ecution  would  attempt  to  get  them,  in  reply  to 
defendant's  intimation  that  the  prosecution 
which  had  once  had  possession  of  them  had  lost 
poBseulon,  through  no  fault  of  the  defendant 
made  in  the  presence  of  the  jury  was  not  re- 
versible error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Gent  Dig.  |  8127 ;  Dec.  Dig.  «=»1171(3).] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty;   J.  O.  Moncur,  Judge. 

Fraiik  Maxtlsez  was  convicted  of  burglary 
In  the  first  degree,  and  from  the  judgment 
and  from  an  order  denying  a  new  trial,  he 
appeals.    Judgment  and  order  affirmed. 

J.  D.  McLaugblln,  of  Qulncy,  for  appel^ 
lant.  n.  S.  Webb,  Atty.  Oen.,  and  J.  Oharlea 
Jones,  Deputy  At^.  GeiL,  for  the  People. 

HART,  J.  Defendant  dainis:  That  Ms 
rights  were  prejudiced  by  alleged  errors  of 
the  court.  In  disallowing  challenges  of  cer- 
tain -veniremen  for  Implied  bias.  In  allowing 
certain  testimony  to  be  received  Into  tbe  rec- 
ord, and  In  the  glTlng  of  certain  ln8tructlon& 
It  Is  dharged  that  be  was  prejudiced  by  al- 
leged misconduct  of  the  district  attorney, 
and  insisted  that  the  evidence  does  not  sni)- 
port  the  verdict 

The  alleged  crime  was  committed  at  the 
town  of  Portola,  in  Plumas  county,  between 
the  hours  of  8  and  10  o'clock  of  the  evening 
of  February  13,  1916.  The  building  entered 
was  the  property  of  one  Arkin.  Therein  he 
carried  on  the  retail  drug  business,  and  also 
had  living  rooms,  where  he  and  his  family 
resided.  A  portion  of  the  store  was  occu- 
pied by  one  Johnson  as  a  jewelry  store  and 
rei)alr  shop.  On  the  evening  named,  Arkln 
and  his  family  attended  a  moving  picture 
show  located  on  the  opposite  side  of  the 
street  from  the  said  store.  He  left  the  store 
at  about  half  past  7  o'clock  in  the  evening. 
Johnson  had  previously  left  the  store  and  al- 
so attended  the  picture  show  mentioned. 
Arkln  returned  to  the  store  at  about  15 
minutes  after  9  o'dock  on  that  evening,  and 
discovered  that  a  window  to  one  of  his  liv- 
ing rooms  In  the  rear  of  the  building  had 
been  broken  so  as  to  admit  of  the  easy  en- 
trance of  a  person  into  the  building.    An  In- 


vestigatton  followliig  this  disoomy  disclosed 
that  the  jewelry  case  belonging  to  Johnson 
had  been  broken  Into  and  a  large  quantity 
of  watches,  lockets,  and  other  like  articles 
had  been  abstracted  therefrom,  aggregating 
In  value  the  sum  of  $500  approximately. 

The  defendant  and  another  man,  known 
as  Ed.  Martines  and  also  as  Ed.  Leal,  were, 
within  a  few  days  after  the  burglary  was 
committed,  arrested  at  Oerladi,  Nev.,  and  on 
the  person  of  Ed.  Blardnee  was  found  one 
of  the  stolen  watches.  Other  facts  devetoped 
at  the  trial  will  be  stated  as  we  eonslder 
some  of  the  points,  particularly  the  conten- 
tion that  the  verdict  Is  not  snfBciently  sup- 
ported. 

[1]  1.  Objections  by  way 'of  diallcnges  for 
Implied  bias  were  interposed  to  the  legal 
competency  of  four  of  the  talesmen  to  serve 
as  jurors  in  the  case.  These  weie  jurors 
MdSenzle,  Orother,  Ouidlci,  and  onlsen. 

In  reply  to  a  question  iqpon  voir  dire  by 
the  attorney  for  the  defendant,  McKenzle 
stated  that  the  accused  would  be  required 
to  "produce  evidence  in  his  favor  to  create 
a  reasonable  doubt"  In  bis  mind  as  to  tbe 
deCendant's  guilt  Orother  and  Ohisen,  also 
replyteg  to  questions  by  defendant's  counsel, 
made  similar  replies.  Onidld  affirmatively 
answered  the  following  question  propounded 
by  defendant's  attorney: 

"If  thers  was  a  reasonable  doubt  to  vour  mind 
as  to  the  ^ilt  of  the  defendant  would  you  pre- 
sume, or  mdulge  in  any  possibilities  that  he 
would  be  guilty,  to  overcome  that  doubt?" 

Each  of  the  jurors,  however,  on  being  ques- 
tl(med  by  the  district  attorn^,  declared  that, 
if  accepted  as  a  juror  In  the  case,  he  would, 
in  determining  the  question  of  the  guilt  or 
Innocence  of  the  defendant,  be  governed  en- 
tirely by  the  evidence  and  the  law  as  the 
court  stated  It  to  them;  that  be  would,  at 
all  times,  give  the  defendant  the  benefit  of 
the  presumption  of  innocence  until  his  guilt 
was  satisfactorily  proved  and  acquit  him  If, 
after  a  full  and  fair  consideration  of  the  evi- 
dence by  the  light  of  the  court's  instruc- 
tions upon  the  law,  he  entertained  a  rea- 
sonable doubt  of  hl/B  guilt  "Under  this  state 
of  the  record  upon  the  question  whether 
such  jurors  possessed  such  bias  as  would 
prevent  than  from  trying  the  case  fairly  and 
impartially,  it  was  for  the  court  to  deter^ 
mine  that  preliminary  issue,  and  in  all  such 
cases  the  court's  discretion  will  not  be  dis- 
turbed on  aiq;>eal  unless  it  appears  that  It 
has  been  abused."  People  v.  Conte,  17  Cal. 
App.  771,  777,  122  Pac.  450,  457.  As  was 
weU  said  In  People  v.  Ryan,  162  Cal.  371, 
92  Pac.  866,  where  the  predae  proposition 
under  consideration  was  discussed: 

"Many  persons,  competent  as  jurors,  have  not 
given  much  attention  to  such  subjects,  are  in- 
experienced as  witnesses,  and  are  unable  readily 
to  comprehend  the  force  and  OEect  of  the  lan- 
guage in  which  such  qaestionB  are  couched,  and 
they  generally  answer  without  reflection  as  to 
the  effect  of  their  own  words.    Such  contradio- 
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fions  are  by  no  means  Infrequent,  If,  indeed, 
they  are  not  the  rule,  ratber  than  the  exception. 
The  trial  court  must  decide  which  of  the  an- 
swers most  truly  shows  the  juror's  mind. 
•  •  •  Where  there  are  such  contradictions 
its  decision  is  binding  upon  this  court"— citing 
a  large  number  of  cases. 

Aa  is  readily  to  be  noted,  the  challenged 
veniremen  in  this  case  each  made  ccnflictlng 
and  directly  contradictory  statements  as  to 
the  course  he  would  pursue  in  the  discharge 
of  his  duty  as  a  Juryman — one  statement 
which  would  disqualify  him  and  another 
which  would  make  him  legally  competent  to 
serve — and,  under  these  circumstances,  it 
was,  of  course,  with  the  trial  court  to  de- 
cide, upon  his  examination  as  a  whole,  wheth- 
er he  was  in  aH  respects  quaUfled  to  try 
the  issue  fairly  and  impartially.  There  is 
nothing  upon  the  face  of  the  record  here 
indicating  that  in  its  decision  in  any  of  the 
instances  referred  to  the  trial  court  abused 
Its  discretion,  and  therefore  the  conduslon 
of  that  court  upon  the  question  is  conclu- 
sive upon  this  court 

[2]  2.  The  next  assignments  involve  objec- 
tions which  were  made  to  the  reception  into 
the  record  of  certain  testimony.  The  case 
made  against  the  accused  was  by  evidence 
of  circumstances,  no  direct  proof  of  his  guilt 
having  been  presented.  The  defendant,  with 
Ed.  Martinez  or  Leal,  together  applied  for 
and  secured  work  as  section  hands  for  the 
Western  Pacific  Company  at  Portola,  a  few 
days  prior  to  the  date  of  the  burglary.  They 
worked  for  the  company  for  a  few  days  only. 
They  were  subsequently  seen  together  on  the 
streets  of  Portola.  The  people,  over  objec- 
tion by  the  defendant,  were  permitted  to 
prove  that  the  two  men  appUed  for  and  ob- 
tained work  together;  that  the  defendant 
wore  a  particular  kind  of  cap  while  in  Por- 
tola; that  bis  companion  wore  a  particular 
kind  and  size  of  shoes;  that  there  was 
considerable  quantity  of  snow  on  the  ground 
in  Portola  at  the  time  of  the  burglary,  this 
testimony  being  allowed  in  connection  with 
testimony  that  there  were  observed  on  the 
surface  of  the  snow  the  impressions  of  human 
feet,  and  that  measurements  were  made  of 
the  footprints  so  observed,  which  precisely 
compared  in  measurement  with  the  shoes  of 
the  defendant  and  his  companion;  that  the 
remnants  of  a  leather  case  in  which  one  of 
the  watches  taken  from  the  store  was  kept 
were  found  a  few  days  after  the  burglary 
at  a  place  called  Hawley,  a  short  distance 
from  Portola,  and  toward  which  place  the 
defendant  and  his  companion  were  seen 
hastily  going  by  foot  in  the  neighborhood  of 
10  o'clock  of  the  night  the  building  was 
entered,  and  other  like  circumstances  tend- 
ing in  a  greater  or  less  degree  to  place  up- 
on the  accused  and  Bd.  Martinez  or  Leal  re- 
sponsibility for  the  crime.  All  this  testi- 
mony, it  is  here  claimed,  was  improperly  re- 
ceived. Not  so.  The  two  men  were  shown 
to  have  been  companions,  and  at  all  times 
in  the  company  of  each  other  from  the  time 


they  procared  work  wtth  tbA  T»ilroad  com- 
pany until  they  were  placed  under  arrest 
at  Gerlach,  Nev.  The  people,  therefore,  were 
entitled  to  the  benefit  of  any  testimony  bear- 
ing upon  the  description  of  the  two  men  and 
their  wearing  apparel,  or  which  diadosed 
their  joint  movements  and  flight  or  their 
actions  and  declarations  In  the  presence  ot 
each  other  having  any  tendency  to  show  or 
point  to  their  guilt  of  the  crime  charged. 

[3]  3.  It  was  not  necessary  to  make  a 
preliminary  showing  that  the  statemeids 
made  by  tiie  defendant  when  placed  under 
arrest,  and  those  made  by  Ed.  Martinez  at 
the  same  time  In  the  defendant's  presence, 
were  voluntarily  made.  The  statements  did 
not  involve  a  cimfession  of  guilt  They  mere- 
ly involved  conflicting  or  inconsistent  ex- 
planations of  the  possession  of  the  stolen 
watch  found  in  the  possession  of  Ed.  Martin- 
ez. In  their  conversations  with  the  (^cers, 
both  denied  that  they  were  connected  in  any 
manner  with  the  crime,  or  that  they  bad  any 
knowledge  of  it 

[4]  4.  The  ruling  allowing  the  witness 
Johnson  to  state  a  conversation  which  be 
testified  he  overheard  between  the  defendant 
and  Ed.  Martinez  while  they  were  confined 
in  the  county  jail  at  <3uincy,  awaiting  trial, 
was  not  erroneous.  The  conversation  was 
carried  on  between  the  two  men  in  the  Span- 
ish language,  and  the  special  gronnd  ot 
the  objection  to  the  testimony  was  that  John- 
son did  not  fully  understand  that  language. 
But  the  witness  testified  that  he  could  under- 
stand Spanish  when  spoken  to  some  extent 
and  related  only  that  part  of  the  conver- 
sation which  be  testified  that  he  clearly  un- 
derstood. 

[6,  (1  5.  It  was  not  error  to  sustain  the 
objection  to  the  following  cross-question  to 
the  witness  Johnson: 

"You  had  the  same  powers  of  observation  as 
any  one  that  was  with  you  had,  or  didn't  yon?" 

The  question  followed  an  unsuccessful  ef- 
fort to  secure  a  statement  from  the  witness 
as  to  the  relative  distances  between  two 
houses  located  back  of  the  Arkin  store  and 
between  one  of  those  houses  and  said  store. 
The  question  was  argumentative  in  character 
and,  as  framed,  called  for  a  conclusion  of  the 
witness.  But  It  is  probable  that  what  coun- 
sel intended  to  ask  was  whether  the  witness' 
opportunity  for  observation  was  equal  to  that 
of  any  other  person  with  him  at  the  time 
they  were  inspecting  and  following  the  foot- 
prints in  the  rear  of  the  store.  But,  even  so 
viewing  it  and  If  In  that  view  a  proper  qne^ 
tion.  It  is  very  clear  that,  inasmuch  as  the 
witness,  after  considerable  questioning  on 
that  llne>  showed  that  he  had  formed  no 
judgment  as  to  the  distances  so  sought  to 
be  shown,  he  could  have  given  .no  more  in- 
formation upon  the  subject  than  he  did,  what- 
ever his  powers  of  observation  might  be  or 
his  opportunity  for  observation  oa  that  oc- 
casion might  have  been. 
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"here  are  some  other  mlinga  idmllar  to  tbe 
:  above  considered  animadverted  ap<m  In 

briefs  of  the  defendant,  but  even  If  not 
ctly  OOTTect,  they  were  obviously  harm- 
I  In  their  effect, 
r,  I]  6.  There  was  nothing  detrimental  to 

rights  of  the  defendant  either  in  the  ac- 
1  of  the  court  in  refusing  to  permit  his 
>mey  to  explain  the  object  of  a  certain 
i  of  the  cross^xamlnation  of  the  witness 
inson,  and  to  which  the  district  attorney 
ected,  or  In  the  language  used  by  the  court 
ruling  upon  the  proposition.  The  witness 
inson  bad  been  exhaustively  cross^xamin- 

upon  the  question  as  to  the  number  of 
ises  situated  on  a  street  back  of  the  street 

which  ArWn's  store  Is  situated.  The 
ness  declared  that  he  was  able  to  remem- 
'  and  say  that  there  was  more  than  one 
ise  on  a  certain  part  of  the  back  street, 
ereupon  counsel  asked  him,  "you  are  as 
e  of  this  as  you  are  of  any  other  part  of 
ir  testimony?"  to  which  question  an  ob- 
tlon  by  the  district  attorney  was  sus- 
De<l.  Counsel  then  attempted  to  explain 
it  he  desired  to  test  the  memory  of  the 
noss  as  to  the  number  of  houses,  and  upon 
octlon  by  the  district  attorney,  the  court 
ed  and  said,  "I  don't  think  that  particular 
-t  Is  material  enough  to  take  any  time 
.h  it."  The  question  Is  of  an  argumenta- 
e  character,  and  one  which,  though  fre- 
intly  asked  of  a  witness  on  cross-examlna- 
a,  is  really  meaningless.  Bither  an  afflrm- 
ve  or  negative  answer  to  the  question 
uld  not  have  the  effect  of  adding  to  or  de- 
cting  from  his  credibility  or  the  weight  of 

testimony. 

9]  7.  It  is  Insisted  that  the  court,  Ib  in 
nction  No.  0,  as  given,  told  the  jury  that 
s  defendant  was  guilty  of  one  or  the  other 
the  two  degrees  of  burglary.  Said  instruc- 
D  reads: 

Under  the  information  in  this  case  yon  may, 

the  evidence  warrant  it,  find  the  defendant 
Ity  of  burglary  of  the  first  degree  or  burglary 
the  second  degree.  Should  you  entertain  a 
sonable  doubt  as  to  which  of  the  two  degrees 
is  guilty,  if  any,  you  will  give  the  defendant 
benefit  of  the  doubt  and  acquit  him  of  the 
her  offense." 

[t  seems  to  us  that  the  language  of  said 
itruction  Is  so  plain  and  clear  as  to  put 
!  meaning  thereof  beyond  all  doubt  or  even 
ril.  It  obviously  means  that.  If  the  Jury 
a  by  the  proper  degree  of  proof  that  the 
'cndant  committed  the  crime  charged,  but 
)iild  entertain  a  reasonable  doubt  as  to 
ich  of  the  degrees  of  that  crime  (Fen. 
de,  {  460),  if  any,  he  was,  under  the  evl- 
ice,  guilty  of,  then  he  would  be  entitled 
the  benefit  of  such  douht,  and  in  that  case 
)uld  be  convicted  only  of  the  lower  degree 

the  crime.  It  would  seem  to  be  hardly 
%ssary  to  say  that  nowhere  in  said  lo- 
uetion  docs  the  court  intimate  that  the 
tendant  is  guilty  of  the  crime  of  burglary. 

11,11]  8.  Instruction  No.  16  is  diallenged 
Du  the  ground  that  It  is  argumentative.    It 


explained  that,  where  drcnmstantial  evi- 
dence Is  solely  relied  upon  for  the  proof  <rf 
an  accused's  connection  with  the  commis- 
sion of  a  crime,  "any  fact  essential  to  sus- 
tain the  hypothesis  of  guilt  and  exclude  the 
hypothesis  of  innocence,"  and  any  single  fact 
from  which  the  Inference  of  guilt  Is  to  be 
drawn,  "must  be  proved  by  evidence  which 
satisfies  the  minds  and  conscience  of  the  Jury 
to  the  same  extent  that  they  are  required  to 
be  satisfied  of  the  facts  in  an  Issue  in  cases 
where  the  evidence  is  direct."  We  see  nothing 
legally  objectionable  in  the  Instmctloii ;  but, 
If  it  were  amenable  to  just  critlciaffi,  the  de- 
fendant cannot  complain  of  it,  since  the  rec- 
ord shows  that  it  was  given  and  read  to  the 
Jury  at  hljs  request. 

9,  The  general  Isstmctlons  preferred  by 
the  defendant  and  disallowed  by  the  court 
we  have  carefully  examined  and  find  that 
they  involved  the  statement  of  principles 
fuUy  and  clearly  submitted  to  the  Jury-  In  the 
court's  charge.  It  is  therefore  unnecessary 
to  give  them  special  consideration. 

[12]  10.  We  cannot  say  tibat  the  verdict 
was  not  Justified.  It  at  the  least  appears 
to  be  sufficiently  supported  by  the  proofs,  and 
this  is  all  that  Is  required  to  put  it  beyood 
the  power  of  a  reviewing  court  to  set  aside 
a  verdict,  so  far  as  the  evidence  Is  concern- 
ed. We  have  already  stated  that  the  evi- 
dence was  not  direct,  but  consisted  wholly  <tf 
drcumstanoes.  Some  of  the  most  Important 
of  these  have  been  adverted  to.  It  is  not 
necessary  to  further  rehearse  them  herein. 
There  are^  however,  several  other  drcum- 
stanoBS  of  no  Inconsiderable  significance, 
when  considered  with  the  other  circumstanc- 
es, and  they  are:  (l)  That  on  the  evening  of 
the  borglaix  and  after  Arkln  and  flamlly  and 
Johns<«  bad  left  the  burglarized  building 
and  gone  to  the  picture  show,  a  man  answer- 
ing the  description  of  the  defendant  as  to 
stature,  build,  and  headgear  was  seen  stand- 
ing In  a  sort  of  hallway  leading  into  the  Ax- 
kin  drug  store  and  peering  through  the  win- 
dow of  said  store;  (2)  that  when  the  defend- 
ant and  Ed.  Martinez  were  first  searched  at 
Gerlach,  the  watch  was  not  found  on  the  per- 
son of  either.  An  Ingersoll  watdi  of  the  val- 
ne  of  fl  was  found  on  the  person  of  Bd. 
Martinez,  who  declared  to  the  ofiicerB  that 
that  was  the  only  watch  they  had.  In  this 
connection,  it  was  shown  that,  after  Ed.  Mar- 
tinez was  searched,  he  stepped  up  to  and 
near  the  defendant,  and  that  the  two  men 
were  thereafter  again  searched  and  a  gold 
watch  positively  identified  by  Johnson  as 
one  of  the  watches  stolen  from  his  store, 
was  found  on  the  person  of  Ed.  Martinez; 
(8)  that  the  defendant  was  heard  to  ask  Ed. 
Martinez,  while  the  two  were  confined  in 
Jail,  If  the  latter  had  "told  anything"  to  the 
ofllcers,  the  natural  Inference  from  which 
question  was  whether  Ed.  had  made  any 
stateinent  to  the  officers  of  an  incriminatory 
character  concerning  the  case  or  their  pos- 
session of  a  part  of  the  atolen  property. 
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Tbera  Is,  then,  thts  altoatlon  preeoited 
bere,  ao  far  as  the  proof  Is  conoemed:  The 
presence  of  the  defendant  and  hla  companion 
In  Portola  Just  before  the  burglarr  was  com- 
mitted and  thus  opportnnlty  to  commit  the 
crime  available  to  them;  the  correspondence 
in  sise  of  the  footprints  on  the  surface  of 
the  snow  leading  to  and  from  the  building 
with  the  shoes  worn  by  the  defendant  and 
his  companl<Hi;  the  finding  at  Hawley,  in 
which  direction  the  accused  were  seen  trar- 
eling,  of  a  part  of  the  leather  case  in  whidi 
one  of  the  stolen  watches  was  encased  when 
taken  from  the  store,  a  short  time  aftor 
the  burglair;  the  possession  by  one  of  the 
.  parties  of  one  of  the  stolen  watches,  and  the 
contradictory  statements  made  by  the  de- 
fendant and  his  companion  in  attempting 
to  explain  such  possession.  These,  with  the 
other  circumstances  mentioned,  make  out 
what  may  well  be  deemed  a  strong  dream- 
stantial  casew  At  aU  ev«it8,  if,  as  appears 
to  be  so,  the  Jury  believed  the  drcnmstances 
and  the  evidence  by  which  they  were  shown, 
we  cannot  say,  as  a  matter  of  law,  that  they 
thus  arrived  at  an  erroneous  conclusion. 

[13]  11.  The  last  point  caUlng  for  oonsid- 
eratlon  Involves  the  charge  of  mlscondnct 
«n  the  part  of  the  district  attorney  daring 
the  progress  of  the  trial.  The  most  serious 
of  the  several  objections  under  this  head 
may  be  shown  by  the  following  colloquy: 

Mr.  McLaughlin:  "While  Mr.  Myen  (a  wit- 
acBs  for  defendant)  is  comiug,  we  will  aak  to 
strike  out  all  the  testimony  in  this  case  in  re- 
gard to  those  shoes.  The  prosecution  had  those 
in  their  possession  at  one  time,  and  could  pro- 
duce them  here  as  an  exhibit,  it  they  had  used 
due  diligence;  and  we  object  to  the  shoes  being 
used." 

Mr.  Kerr  (district  attorney):  "We  object  to 
the  statement  of  coansel  that  we  had  the  shoes 
th.it  got  away  from  us  before  tills  trial  was 
started  through  no  fault  of  the  prosecution." 

Mr.  McLaughlin:    "Or  defendant." 

Mr.  Kerr:  "Tou  tell  us  where  they  are  and 
we  will  attempt  to  get  them  in  here." 

Mr.  McLaughlin:  "You  probably  know  as 
much  about  their  whereabouts  as  I  do,  Mr.  Kerr, 
and  we  resent  the  insinuation  in  the  remark." 

Mr.  Kerr:  "  •  •  •  i  certainly  apologise  if 
he  (attorney  for  defendant)  takes  it  as  a  per- 
sonal proposition,  for  it  wasn't  meant  that  way." 

It  is,  of  course,  always  improper  for  aa 
attorney  in  the  trial  of  a  case  before  s  Jury 
to  make  any  remark  pregnant  with  an  insinu- 
ation that  either  party  to  the  action,  or  any 
party  acting  on  the  suggestion  or  in  the  in- 
terest of  one  of  the  parties  to  the  actl(»i, 
has  suppressed  testimony  or  disposed  of 
physical  objects  so  that  they  may  not  be 
available  for  use  as  testimony  at  the  trial 
and  wldob,  upon  inspection  by  ihe  jury,  might 
tend  to  weaken  the  case  of  one  of  the  par- 
ties. 

In  the  present  case,  both  the  district  at- 
torney and  the  attorney  for  the  defendant, 
during  the  course  of  the  discussion,  made 
statements  which  shonld  not  have  been  made 
In  the  presence  and  hearing  of  the  jury. 
While  sudi  conduct  on  the  part  of  lawyers 
durtng  the  trial  of  ft  warmly  contested  case 


Is  generally  the  reaalt  of  tbOr  seal  for  the 
Interests  of  their  cUents  and  not  Intended 
as  means  for  bringing  some  fact  before  the 
Jury  which  it  is  not  legally  pn^per  for  tbem 
to  know,  it  often  results  serioasly  to  the 
rights  of  the  parties,  and  may  lead  to  gross 
injustice.  In  this  case,  however.  It  Is  rea- 
sonably probable  that  the  retnarics  of  the  at- 
torneys made  no  impression  upon  the  Jurj. 
They  Involved  a  charge  and  countercharge 
by  two  persons,  in  theory  at  least  hostile 
to  each  other,  upon  a  matter  not  of  over- 
ruling importance,  since,  as  we  have  shown, 
there  were  many  other  inculpatory  circum- 
stances of  a  convincing  character  brought 
out  against  the  accused  than  the  circum- 
stance of  the  footprints  In  the  snow  answer- 
ing to  the  description  of  the  shoes  worn  by 
the  defendant  and  Ed.  Martinez  at  the  time 
of  their  arrest  The  putting  of  the  shoes 
themselves  in  evidence  could  have  accom- 
plished no  more  than  to  confirm  or  confute 
the  testimony  showing  that,  in  size,  they  cor- 
responded with'  the  footprints;  and  if  said 
testimony  had  been  so  confirmed  or  corrobo- 
rated, nothing  would  have  been  added  there- 
to, and  if  thus  refuted,  then  the  result  would 
merely  have  been  to  destroy  only  one  cir- 
cumstance, Important,  it  is  true,  but  which 
still  left  many  other  circumstances  the  verity 
of  which  did  not  rest  upon  the  production  of 
the  shoes  and  which,  on  their  face,  were  suf- 
ficient to  Justify  a  verdict  of  guilty. 

We  have  not  succeeded  In  discovering  the 
slightest  semblance  of  mlscondnct  by  the 
district  attorney  in  any  of  the  several  other 
assignments  of  misconduct  on  the  part  of 
that  official.  Those  assignments,  therefore, 
do  not  merit,  and  will  not  be  given  special 
notice. 

We  have  now  oonaldMed  all  the  points  to 
which  we  conceived  special  attention  should 
be  given,  and,  flndlog  no  prejadieial  error  in 
the  record,  the  Judgment  and  the  (wder  ap- 
pealed from  aie  affirmed. 


We   concur: 
NBTT,  J. 


OHIPMAN,    P.    J.;     BUB- 


SW ANSON  V.  DB  VINE,  Sheriff. 
(No.  2941.) 
(Supreme  Court  of  Utah.     Nov.  16,  1916.) 
L  Afpkal  and  Ebbob  «=»854(1)— Apfeai.  0!t 
Judgment  Roli^-Bffect  or. 
Where  under  the  findings  the  court  rendered 
judgment  for  pltuntiS  on  two  theories,  the  juds- 
mcnt  must,  on  defendant's  appeal  on  the  judg- 
ment roll  -nntliout  a  bill  of  exceptions,  be  apbeld 
if  either  theory  was  correct. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8410;   Dec.  Dig.  «=>854(ll.] 

2.  Fbatjotjlent  Convktancbs  ®=>47— "Stock 
OF  Mmchakdibe"— ButK  SAixa— Statctes 
— Applioab  iLrrr. 
Comp.  Laws  1907,  g  2063x,  entitled  "An  act 
to  regulate  the  purchase,  sale,  transfer  and  in- 
cumbrance of  a  stock  of  goods,  wares  or  mer^ 
chandise  in  bulk,    •    •    •    otherwise  than  in  the 
ordinary  course  of  trade,"  provides  that  it  shall 
be  the  duty  of  every  purchaser  of  a  stock  of 
merchandise  in  bulk  to  secure  from  the  seller  a 


»For  other  cases  ■••  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DlgftM  and  laduM, 
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Teriflcd  .statement  as  to  hit  craditorB  to  Wliom 
five  days'  notice  sliaU  be  eiv«iQ  by  reKistered 
mail  so  that  the  purchase  price  may  be  paid 
to  them,  and  that  every  sale  oot  so  Hvade  shall 
be  fraudulent  and  void.  Plaintiff  purchased  the 
business  of  one  engaged  in  shoe  repairing  who 
sold  to  his  customers  small  quantities  of  mer- 
chanjise  or  materials  which  he  carried  for 
repair  purposes  consisting  of  shoe  laces,  polish, 
shoe  brushes,  and  inner  soles,  l^ese  sales  did 
not  average  more  than  $5  monthly.  Held  that, 
though  the  laces,  etc.,  were  displayed  by  the 
seller  in  a  small  showcase,  the  appliancea  and 
goods  for  repairs  did  not  constitute  a  stock  of 
merchandise  within  Bulk  Sales  Act,  and  so  com- 
pliance was  unnecessary. 

[Ed.  Note— For  other  cases,  see  Frandnlent 
Conveyances,  Cent.  Dig.  |  84 ;  Dec.  Dig.  €=>47. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Stock  of  Merchandise.] 

Appeal  from  District  Court,  Weber  County; 
N.  J.  Harris,  Judge. 

Action  by  Erlck  P.  Swanson  against  Thom- 
as A.  De  Vine,  SberUI  of  Weber  County, 
Utah.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Alfirmed. 

A.  G.  Horn,  of  Ogden,  for  appellant  A.  B. 
Pratt,  of  Ogden,  for  respondent 

STRAUP,  O.  J.  One  Guerniey,  In  tbe 
name  of  tbe  "Goodyear  Shoe  Repair  Fao- 
tory,"  at  Ogden  City,  was,  as  is  alleged  and 
fonnd,  tbe  owner  and  in  the  posseaslon  of  re- 
pair madiinery,  tools  oC  trade,  leather,  and 
other  material  and  goods  osed  in  his  basiness 
or  trade  of  shoe  reiiairing.  As  to  the  .char- 
acter of  his  boalness  the  ooart  found  that: 

"Shoe  repairing  was  Ms  principal  trade  or 
business.  B«  was  not  a  merchant,  in  the  sense 
that  he  was  engaged  in  selling  merchandise  dis- 
tinct from  repairs  that  he  made  for  his  patrons 
or  custemers,  but  would  and  did  «n  occasions. 


whea  requested  by  cuetomers.  sdl,  to  tbe  amount 
of  S5  or  thereabouts  monthly,  small  quantities 
01  his     ■    ■      ' 


bis  stock  of  merchandise  or  materials  which 
he  carried  for  repair  purposes,  consisting  o< 
shoe  laoes,  polish,  shoe  brushes,  and  inner  sides, 
and  sometimes  piecss  of  leatlter,  the  same,  with 
the  exception  of  leather,  bein^  displayed  in  a 
showcase,  in  tbe  window  of  his  place  of  buri- 


He  sold  his  business,  tools,  BMEKdilaerr,  aiM 
goods  to  the  plaintiff  for  a  TaluaMe  end  an 
ndeqaate  consideration.  Both  lie  end'  the 
plaintiff  in  the  negotiatlonB  and  sale,  as 
fonnd  by  tite  court,  acted  in  good  taHtM.  Bat 
Guernsey  at  that  time  was  Indebted  to  a 
leather  company  of  Colorado  in  the  sum  of 
nearly  ?700  for  "merchandise  sold."  The 
sale  from  Guernsey  to  tiie  plaintiff  was  made 
wltbont  notice  to  creditors  and  was  not  in 
compliance  with  the  statate  (O.  'L.  1907,  f 
2063X)  relating  to  a  sale  and  purchase  of 
"merchandise  in  bulk."  Upon  the  theory 
that  the  sale  was  fraudulent  and  void  and 
npoB  attachment  proceedings  in  an  action 
broa^t  by  fhe  leather  company,  all  tbe  ma- 
dilnery,  tools,  and  goods  sold  by  Guernsey 
to  the  plaintiff  were  selaed  tjy  the  sheriff 
and  taken  into  his  possession  as  the  property 
of  Onemsey.  Tlie  plaintiff  thereupon  brought 
this  actl<m  to  reclaim  them  or  their  value 
from  tbe  sheriff. 


{1]  Upon  tha  flndings  tbe  plaintlfl  was 
awarded  a  Judgmenl:  on  the  stated  condUr 
slons:  (1)  That  the  act  did  not  apply  to  the 
sale;  and  (2)  that  tbe  act  was  unctmstita- 
tlonal.  The  defendant  appeals  on  the  Judg- 
ment roll  without  a  bill  of  exceptions.  U 
either  position  taken  by  the  oourt  is  correct 
then  must  the  defendant  fall.  The  determi- 
nation of  the  one  Is  not  dependent  upon  the 
other. 

[2]  We  thus  look  at  the  first  The  title  of 
tbe  act  is  "An  act  to  regulate  the  purchase, 
sale,  transfer  and  incumbrance  of  a  stock 
of  goods,  wares,  or  merchandise.  In  bulk, 
or  of  any  portion  of  the  stock,  •  •  • 
wares  and  merchandise,  otherwise  than  in 
the  usual  course  of  trade,  and  prescribing 
penalties  for  the  Tiolation  thereof."  -The 
act  Itself  provides: 

"It  shall  be  the  duty  of  every  person  who 
shall  bargain  for  or  purchase  any  portion  of  a 
stock  of  merchandise,  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  or 
an  entire  stock  of  merchandise  in  bulk" 

— before  paying  the  vendor,  to  demand  and 
receive  from  him  a  verified  statement  as  to 
his  creditors  to  whojn  five  days'  notice  shall 
be  given  by  registered  mail,  and  shall  pay 
the  purchase  money  to  the  creditors  or  see 
to  it  that  it  Is  paid  to  them;  and  that  every 
sale  within  the-  provisions  of  tbe  statute  not 
so  made  is  declared  fraudulent  and  void. 
The  findings  are  conclusive.  They,  In  effect, 
are  that  Guernsey  was  not  a  merchant,  but 
a  shoe  repairer  operating  a  "shoe  repair 
factory";  that  his  material  or  merchandise 
consisting  of  shoe  laces,  polish,  brushes,  inner 
soles,  and  leather  carried  by  him  were  "for 
repair  purposes,"  but  occasionally  sold  small 
quantities  of  them  "to  bls'  patrons  or  cus- 
tomers," when  requested.  We  think  it  quite 
clear  that  the  machinery,  the  motor,  the 
tools,  tbe  cash  register,  and  the  showcase, 
etc.,  were  not,  within  the  meaning  of  the 
act,  "any  portloa  of  a  stock  of  merchandise," 
and  vere  not  artldes  or  goods  which  the 
seHer  kept  for  sale.  McKay  v.  Oalderwood, 
37  Wbsh.  194,  79  Pac.  629 ;  Gallus  v.  Elmer, 
193  Mass.  106,  78  N.  B.  772,  8  Ann.  Cas. 
1067;  Charles  J.  Off  &  Co.  t.  Morehead,  23S 
ni.  40,  85  N.  B.  264,  126  Am.  St  Rep.  184. 
20  L.  R.  A.  (N.  S.)  167,  14  Ann.  Cas.  434. 
It,  however,  is  especially  insisted  that  the 
heelplates  and  cushions,  the  laces,  the  spools 
of  thread,  the  shoe  soles  and  leather,  the 
polish  and  brushes,  etc.,  were  a  "portion  of  a 
stock  of  merchandise."  But  even  as  to  these 
the  finding  Is  that  they  were  "carried  for 
repair  ptirposes"  and  not  for  sale  as  com- 
modities or  merchandise.  The  act,  we  think, 
applies  only  to  sales  of  commoQitles  by  i)er- 
sons  who  make  It  a  business  to  buy  com- 
modities for  sale,  and  who,  in  the  ordinary 
course  of  trade,  sell  them  at  retail  and  in 
small  quantities.  The  findings  preclude  the 
conehislon  that  ttiese  articles  were  purchas- 
ed, carried,  or  sold  as  a  stock  of  merchandise 
In  tbe  ordinary, course  of  trade. 
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aeller  at  the  request  of  his  customers  oc- 
casionally sold  some  of  the  articles  or  ma- 
terial to  them  does  not,  within  the  meaning 
of  the  act,  make  them  a  "portion  of  a  stock 
of  merchandise."  As  well  say  that  the  horse- 
shoes and  horseshoe  nails  carried  by  a  black- 
smith in  his  shop  for  shoeing  horses  are  a 
portion  of  his  stock  of  merchandise  It,  oo- 
casionally,  he  should  sell  a  few  nails  or 
horseshoes  to  his  customers;  or  that  the 
laces  and  polish  carried  by  "a  bootblack,"  in 
the  business  of  shining  shoes,  are  a  portion 
of  his  stock  of  merchandise  if,  occasionally, 
he  should  sell  laces  and  polish  to  his  patrons. 
The  court,  in  the  case  of  Conn.  Steam  Brown 
Stone  Oa  v.  Lewis,  86  Conn.  386,  86  AtL 
634,  45  I..  R.  A.  .(N.  S.)  493,  said: 

"A!nd  so,  too,  the  extent  to  which  retail  sales 
are  made  by  one,  in  connection  with  another 
business,  should  be  considered  in  deciding  wheth- 
er the  person  making  such  retail  sales  can  fair- 
ly be  said  to  be  one  hvho  makes  it  his  business' 
to  so  sell  commodities  in  small  quantities  for  the 
purpose  of  making  a  profit.  One  who  purchases 
metals  and  wood  with  which  to  manufacture 
and  sell  sewing  machines  at  retail,  can  hardly 
be  said  to  make  it  his  business  to  buy  such  orig- 
inal materials  and  sell  the  'same'  for  the  pur- 
pose of  making  a  profit  upon  the  commodities 
which  he  has  bought ;  nor  can  a  wholesale  deal- 
er or  manufacturer,  because  he  has  occasionally 
made  a  sale  of  goods  at  retail,  properly  be  said 
to  'make  it  his  business'  to  sell  commodities  in 
small  quantities  for  the  purpose  of  making  a 
profit  Upon  the  goods  thus  sold." 

We  think  that  applies  here.  Though  the 
Connecticut  statute  in  phraseology  is  some- 
what dissimilar  to  ours,  yet  it  has  the  same 
central  idea  or  aim  to  prevent  the  sale  of 
goods  in  bulk  until  the  creditors  of  the  seller 
have  been  paid.  It,  however,  is  urged  that 
section  2063x3  of  the  statute  makes  the  act 
applicable  to  "a  trade"  or  "a  business"  as 
well  as  to  a  stock  of  merchandise.    It  reads: 

"Any  sale  or  transfer  of  any  portion  of  a 
stock  of  merchandise  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  or  an 
entire  stock  of  merdiandise  in  bulk,  or  whenever 
an  interest  in  or  to  the  business  or  trade  of  the 
vendor  is  sold  or  conveyed  or  attempted  t»  be 
gold  or  conveyed,  such  shall  be  deemecl  a  sale 
and  transfer  in  contemplation  of  this  title." 

We  think  the  words  "trade"  and  "business^' 
are  there  used  in  the  sense  of  a  trade  in  or 
business  relating  to  merchandise  or  a  stock 
of  £oods — carrying  on  a  business  or  trade 
In  merchandise — and  not  In  the  sense  of  an 
occupation,  handicraft,  or  a  business  distinct 
from  merchandise.  It  is  clear  such  a  sub- 
ject, as  is  suggested,  is  not  expressed  nor 
impUed  in  the  Utle  of  the  act  Thus,  to 
give  it  effect,  as  is  contended  by  the  defend- 
ant, would  render  it  invalid  in  such  respect 
We  therefore  are  of  the  opinion  that  the 
court  upon  the  findings  properly  held  that 
the  statute  was  not  applicable.  Beaching 
that  conclusion  it  Is  unnecessary  to  considet 
the  other  question  as  to  the  Invalidity  of 
the  statute  on  the  alleged  grounds  that  it  is 
in  restraint  of  trade,  class  legislation,  and 
is  discriminatory. 


The  judgment  of  the  court  below  is  there- 
fore affirmed,  with  costs. 

FRICK  and  McCABTT,  33.,  concur. 


BBRRYHirii  ▼.  THRAILKH/Ll    (No.  7842.) 

(Supreme  Court  of  Oklahoma.     Oct.  10,  1916. 
Rehearing  Denied  Nov.  14,  19ia) 

(8vttalM$  by  the  Court.) 

Appbal  and  Bbboh  <8=»1001(1),  1010a>-B«- 
VIEW— Questions  o»  Fact— Vebdict. 
Where  the  evidence  reasonably  tends  to  sup- 
port the  verdict  of  a  jury  or  the  finding  of  the 
court,  Uie  judgment  will  not  be  reversed  upon 
appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  DiR.  it  3928-3933,  89fB-.1081; 
Dec.  Dig.  «=1001(1),  1010(1).] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Wagoner  County; 
George  0.  Crump,  Judge. 

Action  by  Harvey  K.  Thrallkin  against  W. 
T.  Berryhill.  Judgment  for  plalntllT,  and 
defendant  brings  error.    Affirmed. 

Blair  &  Brown,  of  Wagoner,  for  plaintiff 
in  error.  Robert  0.  Payne,  of  Wagoner,  for 
defendant  in  error. 

BLEAKMORE:,  O.  TUs  action  originated 
In  the  justice  court  in  Wagoner  county. 
The  plaintiflt  below,  Harvey  K.  ThraiUdU, 
tiled. his  bill  of  particulars  in  two  counts, 
alleging  in  the  first  tliat  he  had  entered  Into 
an  oral  contract  with  the  defendant.  W.  T. 
Berryhill,  by  the  terms  of  which  he  undertook 
to  construct  for  him  a  cistern  of  certain  di- 
mensions, and  for  which  the  defendant  agreed 
to  pay  him  the  sum  of  $80,  and  alleged  his 
performance  of  such  contract  On  the  second 
count  be  sought  to  recover  upon  a  quantum 
meruit  DefBndant  answered,  admitting  the 
contract,  but  alleging  nonperformance  on  the 
part  of  the  plaintiff,  In  that  he  had  not  con- 
structed the  cistern  according  to  the  terms 
of  the  /contract 

From  the  Judgment  of  the  justice  an  ap- 
peal was  perfected  to  the  district  court  of 
Wagoner  county,  wherein  there  was  trial  to 
the  coart. resulting  in  judgment  for  the  plain- 
tiff In  the  sum  of  $75,  and  a  division  of  the 
costs.  From  this  judgment,  defendant  ap- 
pealed. 

The  sole  ground  upon  which  a  reversal  of 
the  Judgment  is  sought  is  that  there  was  no 
evidence  tending  to  support  the  second  count 
In  the  bill  of  particulars,  and  that  the  evi- 
dence is  insufficient  to  sustain  the  judgment 
on  the  first  count 

As  to  whether  plaintiff  had  performed  the 
contract  ou  his  part  by  completing  the  dstem 
in  accordance  with  the  terms  thereof  the 
evidence  is  conflicting.  Upon  objection  of 
defendant  the  trial  court  excluded  evidence 
of  the  reasonable  value  of  the  services  ren- 
dered by  plaintiff.   The  evidence  addaced  dia- 
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closes  that  the  plalntlC  constructed  a  dstem 
of  the  dimensions  specified  In  the  contract; 
that  shortly  thereafter  he  approached  the 
defendant  for  his  compensation,  and  that  de- 
fendant then  informed  him  that  the  dstem 
had  not  been  constructed  in  accordance  with 
the  terms  of  the  contract,  and  declined  to 
pay  the  full  contract  price  therefor,  but  offer- 
ed to  pay  him  $75,  without  disclosing  in 
what  respect  he  claimed  plalntifC  had  failed 
to  iperform  the  contract  on  his  part  It  was 
shown  upon  the  trial  that  the  dstem  leaked. 
Plaintiff  testified  that  although  he  had  not 
been  requested  so  to  do,  he  was  willing  and 
had  offered  to  make  the  necessary  repadrs, 
and  that  the  same  could  be  done  at  an  ex- 
pense of  $10. 

While  the  rale  is  well  established,  as  con- 
tended by  defendant,  that  In  an  action  where 
the  petition  declares  on  an  express  contract 
and  full  performance  thereof  is  pleaded,  no 
recovery  can  be  had  upon  a  Quantum  meruit, 
yet  where,  as  in  the  instant  case,  recovery 
is  sought  both  upon  an  express  contract  and 
upon  quantum  meruit,  and  at  the  Instance  of 
defendant  evidence  as  to  the  reasonable  value 
of  the  service^  rendered  is  exduded,  and  the 
evidence  as  to  full  performance  of  the  ex- 
press contract  Is  conflicting,  a  finding  and 
Judgment  that  the  contract  had  been  per- 
formed will  not  be  set  aside. 

This  court  by  an  unbroken  Una  of  author- 
ities Is  committed  to  tbfi  doctrine  that  where 
the  evidence  reasonably  tends  to  sui^iort  the 
verdict  of  a  Jury  or  the  finding  of  the  court, 
the  Judgment  will  not  be  reversed  upou.ajh 
peaL 

It  follows  the  Judgment  of  the  trial  court 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


MISSOURI.  E.  &  T.  RT.  CO.  t.  SEINNER. 
(No.  7121.) 

(Supreme  Court  of  Oklahoma.    Oct,  81,  1916.) 

(8yna1>u4  by  the  Conrt.) 

1.  Cabbikbs  <8s»208  —  Cakbiaob  or  Iatk 
Stock— Neoliobhcb— Dipping  Cattle. 

"Dipping"  cattle  by  a  railway  company  in 
compliance  with  quarantine  t«guIatlons  estab- 
lished by  law  is  a  part  of  the  service  required 
by  the  ahipplDg  contract,  luid  the  question  of 
nesUgence  in  the  performance  ot  this  service 
must  be  measured  by  the  terms  of  that  contract. 
[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  924-928;   Dec.  Dig.  «=3208.] 

2.  Cakrixbs  «=>228(3)  —  Cabbiaok  of  Litk 
Stock— Actions  fob  Injvsies— Aduissibii.- 
iTT  or  Evidence. 

In  an  action  for  damages  against  a  railway 
eMoopany  tor  negligence  in'  failing  to  water  ca^ 
tie  before  dipping  them,  in  compliance  with  es- 
tablished quarantine  reflations— although  the 
plaintiff  contends  that  the  contract  for  dipping 
was  sn  independent,  oral  contract— the  exdn- 
tion  ot  the .  shipping  contract,  when  offered  in 


evidence  in  support  of  the  allegation  of  the  an. 
8wer  setting  up  such  contract  as  a  defense  to 
the  action,  is  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  960;    Dec.  Dig.  <S=»228(3).] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;  H.  O.  Tburman,  Judge. 

Action  by  J.  W.  Skinner  against  the  Mis- 
souri, Eansaa  A  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded  for  new  triaL 

Clifford  L.  Jackson,  W.  R.  Allen  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  in 
error.  Harve  N.  Langley,  of  Pryor,  and  Guy 
F.  Nelson,  of  Muskogee,  for  defendant  in  er- 
ror. 

OALBRAITH,  O.  The  defendant  In  error 
sued  the  plaintiff  in  error  for  damages  to  a 
shipment  of  cattle,  on  account  of  its  negli- 
gent failure  to  water  the  cattle  before  dip- 
ping them.  It  is  charged  in  the  petition  that 
the  plaintiff  shipped  six  carloads  of  cattle 
from  Camden,  Ark.,  to  Adair,  Okl;  that 
since  they  came  from  south  of  the  quarantine 
line,  established  by  the  federal  and  state  au- 
thorities, it  was  necessary  to  have  them  dis- 
infected by  dipping  in  arsenic  dip  before  de- 
livery to  the  shipper;  that  one  of  the  rail- 
way company's  dipping  vats  was  located  at 
Chouteau,  in  Mays  county,  Okl.,  and  that 
these  cattle  were  dipped  at  that  place;  "that 
in  consideration  of  the  sum  of  20  cents 
Ver  head,  which  said  sum  plaintiff  paid  de- 
fendant, the  said  defendant  undertook  to  and 
did  disinfect  said  cattle,  as  aforesaid,  by 
dipping  them  in  a  solution  containing  arse- 
nic, which  said  undertaking  or  contract  to 
disinfect  vras  oral,"^  and  further  alleged  "that 
on  account  of  the  failure  of  the  defendant  to 
water  said  cattle,  and  its  ftdlure  and  refusal 
to  furnish  plaintiff  and  plaintiff's  caretaker 
with  any  fadlities  for  watering  said  cattle, 
the  said  cattle  were  weakened  and  rendered 
extremely  thirsty,  and  drank  large  quanti- 
ties of  the  dipping  solution  aforesaid  while 
they  were  being  dipped  by  said  defendant,  as 
aforesaid,  and  were  thereby  made  sick  and 
injnred."  It  Is  charged  that  85  head  of.  the 
cattle  died  from  the  effects  of  drinking  this 
disinfectant,  and  that  the  company  is  llaUe 
for  their  yalue.  Xhe  facta,  in  brief,  are  that 
J.  W.  Skinner  is  a  resident  of  Mays  ooiunty, 
living  near  Adair,  and  is  engaged  in. farm- 
ing and  stock  raising;  that  in  the  spring  of 
1913  he  purchased  some  Arkansas  cattle, 
brought  them  over  to  his  place  in  Oklahoma 
for  the  purpose  of  feeding  them;  the  cattle 
were  stdpped  from  Camden,  Ark.,  to  Adair, 
Okl.  The  Missouri,  Kansas  &  Texas  Rail- 
way Company  received  the  shipment  at  Wag- 
oner, on  the  morning  of  April  21,  1918,  and 
about  1  o'clock  of  that  day  moved  the  cat- 
tle forward  to  Chouteau,  where  they  were  un- 
loaded and  disinfected  In  a  dipping  vat  at 
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that  place,  niey  were  not,  taoweTer,  dipped 
until  tbe  following  day,  April  22d.  Late  In 
the  afternoon  of  tbat  day  they  were  reloaded 
In  the  cars  and  forwarded  to  Adair,  and  were 
delivered  to  the  shipper.  Some  of  these  cat- 
tle were  dead  In  the  cars  when  they  were 
unloaded  at  Chouteau.  Nothing  la  claimed, 
however,  for  these,  but  after  they  were  dip- 
ped 2  or  8  died  in  the  pens  at  Chouteau,  and 
2  or  8  In  the  cars  while  being  transported  to 
Adair,  and  some  30  head  died  a  week  6r  10 
days  after  they  were  delivered  at  Adair.  In 
the  process  of  dipping  the  animals  pass 
from  the  dipping  vat  to  a  platform  or  drain- 
ing pen,  where  they  are  required  to  remain 
10  or  16  minutes  to  allow  the  fluid  to  drip 
from  their  bodies,  and  this  platform  was  so 
arranged  that  the  fluid  was  supposed  to  drain 
back  into  the  dipping  vat  It  Is  claimed 
that  the  drains  In  the  draining  pen  were  per- 
mitted to  flU  up  so  that  the  fluid  did  not  run 
back  into  the  vat  as  was  intended,  but  that 
large  quantities  of  It  stood  in  pools  in  this 
pen,  from  which  the  cattle  being  very  thirsty, 
drank  and  were  thereby  poisoned,  and  that 
If  they  had  not  been  thirsty  they  would  not 
have  drank  of  the  fluid,  and,  of  course,  would 
not  have  been  poisoned;  that  the  failure  to 
water  the  cattle  before  dipping  them  was 
negligence,  and  the  proximate  cause  of  the 
damage  sustained. 

It  is  contended  by  the  railway  company 
that  dipping  these  cattle  was  a  service  cov- 
ered by  the  shipping  contract,  and  that  Its 
duties  and  liabilities  In  connection  with  such 
service  must  be  measured  by  the  terms  of 
that  contract;  that  under  this  contract  it 
was  not  Its  duty  to  water  the  cattle,  but  the 
shipper  undertook  to  care  for  and  water  the 
cattle  In  consideration  of  a  reduced  freight 
rate  conceded  In  said  contract,  and  therefore 
it  was  not  liable  for  failure  to  perform  a 
duty  which  the  shipper  had  undertaken  and 
agreed  to  perform  himself.  On  the  otlier 
hand,  the  shipper  contends  that  the  ship- 
ping contract  was  merely  a  contract  for  the 
transportation  of  the  cattle,  and  that  he 
claims  nothing  on  account  of  that  contract, 
bat  that  he  made  a  separate  and  independ- 
ent, oral  contract  wltii  the  agent  of  the  raiU- 
way  company  for  the  dipping  of  these  cat- 
tle, and  that  it  was  this  oral  contract  that 
was  negligently  performed,  which  gave  rise 
to  his  injury,  and  on  account  of  which  this 
action  was  brought  The  only  evidence  In 
the  record  as  to  the  oral  contract  Is  found 
In  the  testimony  of  tlie  dilpper,  and  Is  as 
follows: 

"Q.  Did  yon  have  any  facilities  of  your  own 
for  dipping  or  disinfecting  these  cattle*  A.  No, 
air.  Q.  Did  you  make  any  arrangements  with 
anyhody  for  doing  that?  A.  Not  until  after 
tiiey  got  np  there.  Q.  Who  did  ^u  make  it 
with?  A.  Mr.  Horn  got  on  the  train—  Q. 
Who  is  he?  A.  He  was  working  for  the  railway 
company,  stock  loading  and  unloading,  and  I 
suppose  be  did  the  dipping;  he  said  that  that 
was  his  business.  Q.  Did  yon  make  ai^  ar- 
rangements with  hhn  abont  the  dipping?    A, 


Yeft,  sir;  I  asked  what  he  would  diacge.  He 
said  28  cents  a  head.  I  said,  'Isn't  that  pretty 
steep ?•  He  says,  'No,  we  charge  yon  25  cents  a 
head.'  He  says.  'Do  yon  know  they  have  to  be 
dipped 7  I  said,  Tes.'  Q.  What  did  yon  do; 
did  yon  pay  it?  A.  Yes,  sir,  couldn't  help  my- 
self.   Q.  Did  you  pay  it?    A.  Yes,  sir." 

It  will  be  observed  that  there  was  nothing 
In  this  contract  In  reference  to  watering  tlie 
cattle  before  dipping  them,  and  it  does  not 
seem  that  any  duty  of  the  railway  company 
to  water  the  cattle  before  dipping  them 
would  arise  under  this  oral  contract,  espe- 
cially since  the  quarantine  regulations  con- 
trolling the  dipping  of  cattle  did  not  require 
that  the  cattle  should  be  watered  before  be- 
ing dipped. 

[1]  This  court  seems  to  be  committed  to 
the  doctrine  that  it  Is  the  duty  of  the  rail- 
way company,  where  the  quarantine  r^ula- 
tlons  require  It,  to  furnish  facilities  for  dip- 
ping cattle  before  delivering  them  to  the  con- 
signee In  compliance  with  the  quarantine  reg- 
ulations, and  that  this  service  is  a  part  vS 
the  public  service  called  for  and  covered  by 
the  shipping  contract  Midland  Valley  R.  Co. 
T.  State  et  al.,  S5  OkL  672,  ISO  Pac.  803 ;  and 
Midland  Valley  E.  Co.  v.  Ezell.  36  Okl.  517, 
129  Pac.  734. 

[2]  It  appears  that  the  plaintiff  in  error 
had  a  tariff  of  charges,  for  dipping  cattle, 
filed  with  the  Interstate  Commerce  Commis- 
sion, and  also  with  the  Corporation  Commis- 
sion of  Oklahoma,  and  that  the  charge  for 
this  service  set  out  in  this  tarUT  was  the 
same  as  that  claimed  to  have  been  made  in 
the  oral  contract  The  trial  court  took  the 
view  of  the  plaintiff  below  that  the  contract 
for  the  dipping  was  an  independent,  oral  con- 
tract, and  not  covered  by  the  shipping  con- 
tract, and  therefore  excluded  the  shipping 
contract  when  offered  In'  evidence,  nds  rol- 
Ing  Is  assigned  as  error. 

It  does  not  seem  to  be  Important  to  a  deci- 
sion In  this  case  to  determine  whether  or  not 
an  Independent  oral  contract  fDr  dipping  the 
cattle  was  entered  intow  The  negligence  for 
which  damages  were  etabaed  arose  before 
the  completion  of  the  contract  of  carriage, 
and  while  the  company  was  acting  as  a  com- 
moa  carrier.  The  duty  to  water.  If  it  ex- 
isted, arose  before  the  cattle  were  required 
to  be  dipped,  and  was  no  part  of  that  service. 
The  origin  of  this  duty  was  prior  in  time  to 
the  commencement  of  the  alleged  oral  coo- 
tract,  and  was  an  obligation  arUdng,  If  at 
all,  under  the  shipping  contract  The  "dip- 
ping" being  required  by  law  before  the  cattle 
were  delivered  to  the  shipper,  and  this  being 
a  service  required  of  the  railway  company 
under  its  shipping  contract,  and  th&  con- 
tract having  been  ezeladed  when  offered  In 
•rldence.  In  support  of  tlie  aUegattons  of  the 
answer  denying  UablUty,  the  court  and  Jary 
were  widiout  the  only  proper  evideaoe  tor 
determining  the  duties  and  Uabllitles  of  the 
railway  company,  and  therefore  could  not 
properly  determine  the  sajoe,  \ 
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On  account  of  the  error  In  exclnding  the 
Shipping  contract,  the  Judgment  Is  reversed, 
and  the  cause  remanded  for  a  new  trial 

POBOUBIAM.    Adopted  In  whole. 


COOK  ▼.  OAHTEB  et  aL    (No.  1881.) 
(Supreme  Cionrt  ot  Oklahoma.     Oct.  8,  1016.) 

(BvUaltu  by  the  Court.) 

1.  Frattdotjert     Convktanoks     «s94S(1)  — 

TRARBAOnOHS    INVAUD— PBOeEBTT    Tbanb- 
■XBHED. 

A  debtor  in  the  disposition  ot  bis  property 
can  commit  a  fraud  upon  his  creditors  only  by 
disiMfdng  of  soch  of  Ma  property  aa  the  credi- 
tor has  a  legal  right  to  look  to  for  his  pay. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S{  95,  99,  100;  Dec. 
Dig.  «=>43(i).] 

2.  Exemptions    «=>88— Salks  —  Rights   or 
Greditobs. 

The  sale  of  personal  property,  "exempt  from 
ezecutioa  or  liens,"  does  not  render  sucli  prop- 
erty subject  to  attachment  in  an  action  upon 
an    unsecured  claim  against  the  vendor. 

[Ed.  Note.— Por  other  cases,  see  Exemptions, 
Cent  Dig.  |  lU;   Dee.  Dig.  «=>88.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Coart,  Tillman  County; 
T.  E.  Campbell,  Judge. 

Action  by  Wm.  Cook  against  P.  O.  Carter 
and  another.  Judgment  for  defendants,  and 
idalntUf  brings  error.  Beversed  and  remand- 
ed,  with  directions. 

McOulre  &  CandlU,  of  Frederick,  and  Lou- 
la  P.  Hosier,  of  Pawhuska,  for  plaintiff  In 
error.  Monnts  te  Davis,  of  Frederick,  for 
defendants  in  error. 

OAIiBRAITH,  C.  This  was  an  action  in 
replevin  Instituted  In  the  justice  of  the  peace 
court.  Involving  tlje  ownership  and  right  to 
the  possession  of  the  following  household 
goods,   to   wit: 

"One  extension  table,  one  stand  table,  one  iron 
bed.  one  cot,  one  steel  cot,  one  set  of  bed 
aprings,  and  font  dining  chairs,  of  the  value  «< 
»15." 

There  was  Jndgment  for  the  plaintiff.  On 
appeal  to  the  county  court  there  was  a  trial 
de  novo  upon  an  agreed  statement  of  facts. 

It  aHtearB  that  the  property  Involved  was 
In  the  possession  of  and  being  used  by  one 
Bice,  who  was  the  tenant  of  the  defendant 
in  error  Caldwell,  and  that  Bice  was  Indebt- 
ed to  Caldwell  for  rent  In  the  sum  of  $15; 
that  Caldwell  brought  suit  on  this  claim  and 
caosed  an  order  of  attachment  to  Issue,  and 
the  goods  In  controversy  to  be  seized  tbere- 
Tinder.  It  Is  further  agreed  that  prior  to  the 
seizure  of  these  goods  under  the  order  of 
attachment  Bice  had  sold  them  to  the  plain- 
tlfl  In  error,  Codk,  and  had  received  the  full 
imrcbase  price,  but  had  retained  the  posses- 
sion of  the  property,  and  had  paid  rental 
thereon;  that  after  the  property  was  seized 
Cook  commenced  this  action  to  recover  pos- 
session of  It  from  Caldwell,  and  the  consta- 


ble who  served  the  writ  of  attadiment    It 
is  also  agreed: 

"That  said  property  was  household  fnniltnret 
and,  while  owned  bv  said 'Bice,  was  exempt  from 
execution  or  lien. 

The  county  court  found  for  the  defendants, 
and  rendered  judgment  In  their  favor  for 
costs.  From  that  Judgment,  an  appeal  has 
been  prosecuted  to  this  coart 

Two  errors  are  set  out  In  the  petition  In 
error,  and  these  Involve  the  same  question, 
namely,  that  the  judgment  is  not  sustained 
by  the  evidence,  and  Is  contrary  to  law. 

It  is  contended  on  behalf  of  the  plaintiff 
In  error  that  the  property  involved  was'  ex- 
empt property  and  not  subject  to  execution 
or  lien,  and  therefore  the  creditor,  Caldwell, 
had  no  right  to  question  the  sale  of  the  prop- 
erty made  by  Bice  to  Cook.  On  the  other 
hand,  It  is  contended  that  although  the  prop- 
erty was  exempt  while  Bice  owned  it,  when 
be  sold  it  he  committed  a  fraud  against  his 
creditors,  and  the  property  Immediately  be- 
came sobject  to  attachment  by  his  creditors. 

[1,2]  The  exemption  statute  in  force  at 
the  time  this  action  arose  (section  8346,  Sny- 
der's Statntes)  de<aare8: 

That  exempt  property  "shaO  be  reserved 
*  *  *  from  attachineBt  or  execntion  and  ev- 
ery other  species  of  forced  sale  for  the  payment 
of  debts.    *    •    • " 

The  Supreme  Court  of  (^laboma  Territory 
held  in  Irwin  v.  Walling.  4  Okl.  128,  44  Paa 
219,  that  givtsg  a  mortgage  on  exempt  prop- 
erty did  not  operate  as  a  waiver  of  the  ex- 
emption given  by  statate.  That  holding  has 
not  since  been  departed  from  in  this  Jurlsdlc- 
ti«ii.  The  creditors  of  Bice  could  have  no  in- 
terest in  his  exempt  property.  He  might  sell 
it  or  give  it  away  if  he  chose  to  do  so,  and 
none  of  the  creditors'  rights  were  invaded  or 
abridged. 

In  Chandler  v.  C!olcord.  1  OkL  260,  27B, 
32  Paa  830,  386,  the  court  said: 

"The  law  is  well  settled,  that  a  creditor,  who 
has  no  hen  on  the  propert7  covered  by  a  chattd 
mortgage,  cannot  bo  permitted  to  assail  the  va- 
lidity of  the  mortgage  on  the  ground  that  it 
was  made  with  intent  to  hinder,  dday,  and  de- 
fraud the  creditors  of  the  mortgagors.  In  or- 
der to  do  so,  he  must  not  only  obtain  a  judg- 
ment, but  must  have  a  valid  exeeutioa  against 
the  property  of  the  mortgagor." 

The  Supreme  Court  of  Kansas  in  Bice  v. 
Nolan,  33  Kan.  28,  6  Pac  437,  in  answer  to 
the  contention  that  giving  a  mortgage  on  ex- 
empt property  waived  the  exemption,  said: 

"Tiua  claim  is  not  tenable.  Such  a  ruling 
would  in  effect  be  a  diminution  of  the  benefit  \ 
given  by  the  statute  to  the  debtor.  If  the  ex- 
emption could  be  thus  limited,  and  the  lien 
upon  the  property  should  be  nearly  or  quite 
equal  to  its  value,  the  beneficent  purpose  of  the 
L^islature  in  giving  tlie  exemption  would  be 
defeated.  Where  he  gives  chattel  mortgages  s 
upon  exempt  property,  he  only  waives  the  tight 
of  exemption  to  the  extent '  of  the  mortgages 
given,  and  they  do  not  aKect  Us  tights  against 
any  «aa  utaoft  the  Mortgagees." 

In  Kershaw  t.  Wllley.  22  OkL  877,  680,,  98 
Pac.  906,  909,  the  court  said: 
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"The  same  rule  does  not  apply  to  exempt  prop- 
erty in  relation  to  its  disposal  as  to  unezempt 
proper^,  which  U  always  subject  to  the  pay- 
ment 01  d^ts.  It  htca  been  held  that  the  hus- 
band can  transfer  exempt  property  withont  con- 
sideration, and  his  creclitors  cannot  complain 
(Hixon  ft  Co.  V.  George  et  al.,  18  Kan.  253) ; 
and  that  a  debtor  in  the  disposition  of  his  prop- 
erty '  can  commit  a  fraud  upon  his  cremtors 
only  by  diaposinc  of  8U^  of  his  property  as  the 
creditor  has  a  legal  right  to  look  to  for  his 
pay"  (citing  cases). 

Since  It  is  agreed  that  the  property  In- 
volved In  this  suit  was  "exempt  from  execu- 
tion or  liens,"  it  follows  that  Rice's  unsecur- 
ed creditors  bad  no  Interest  In  It  and  no  right 
to  qneatlon  the  sale  of  it,  and  that  the  prop- 
erty was  not  subject  to  Caldwell's  attach- 
ment, and  could  not  be  made  subject  to  the 
payment  of  his  debt ;  therefore  he  bad  no  In- 
terest In  the  sale  of  the  property  from  Bice 
to  Cook,  and  could  not  question  the  regular- 
ity of  tine  same.  It  follows,  therefore,  that 
the  Judgment  of  the  trial  court  was  contrary 
to  law,  and  was  not  sui^torted  by  the  evi- 
dence, and  that  the  Judgment  appealed  from 
should  be  reversed. 

Since  the  amount  Involved  in  this  action  Is 
so  small,  and  It  has  been  pending  so  long, 
and  the  facta  were  agreed  to  by  the  parties, 
It  seems  that  every  consideration  should  con- 
strain us  to  end  this  litigation  here  and  now. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  county  court  of  Tillman  county 
to  vacate  Its  Judgment  In  favor  of  the  de- 
fendants In  error,  and  to  enter  Judgment  In 
favor  of  the  plaintiff  in  error  for  the  return 
of  the  property  Involved,  or  for  Its  value  and 
Interest  thereon  from  the  date  of  the  selrare, 
and  for  costs. 

F£IB  CURIAM.    Adopted  In  whole. 


CABET,  liOMBABD,  TOUNQ  ft  00.  t. 
HAMM  et  aL    (No.  741&) 

(Supreme  Court  of  Oklahoma.    Oct  81.  1916.) 

(Svllabtu  by  the  Court.) 

OomrriKB  ^sbSO  —  OotrNTT  Oommisbiorkbs  — 

Pebsonal  Liability. 
The  county  commissioners  of  Garvin  county 
contracted  as  snch  with  the  plaintiff  for  certain 
lumber  and  building  material  to  be  used  in  the 
work  of  eradicating  the  "Texas  fever  tick."  At 
the  time  the  contract  was  made  it  was  within 
the  estimate  duly  made  and  approved  by  the 
excise  board  of  Garvin  county.  Thereafter  such 
estimate  and  the  levv  made  thereunder  were  held 
to  be  void.  Held,  uiat  the  persons  constituting 
the  board  of  county  commissioners  were  not  in- 
dividually liable  to  the  plaintiff  for  the  value  of 
the  material  so  bought. 

[£kl.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  U  83,  84;  pec.  Dig.  «=»S9.] 

Cotnmlssloners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Garvin  County; 
F.  6.  Swank,  Judge, 

Action  by  Carey,  Lombard,  Toung  &  Ca 
against  J.  R.  JIamm  and  others.     From  a 


Judgment  sustaining  a  demurrer  to  Qie  p^i- 
tlon,  plaintiff  appeals.    AfBrmed. 

3,  B.  Dudley,  of  Norman,  for  plaintiff  in 
error.  Blanton  ft  Andtows,  of  Pauls  Yalley, 
for  defendants  In  error. 

BUBFORD,  O.    It  appears  from  the  peti- 
tion In  this  cause  that  the  plaintiff  In  error 
In  August,  1916,  s<dd  to  the  defendants.  Gray, 
Harrison,  and  Tin  mm,  acting  as  the  board  of 
county  commissioners  of  Garvin  county,  cer- 
tain lumber  and  material  to  use  In  the  con- 
struction of  a  dipping  vat.  necessary  In  the 
eradication  of  the  Texas  fever  tick."    It 
appeared  that  the  commissioners,  sup()08edly 
acting  under  the  authority  of  Sessloii  Laws 
of  1909,  c  2,  as  amoaded  by  Chapter  115, 
Session    Laws    1910-11,    had   attenpted   to 
create  a  quarantine  district  In  Garvin  coun- 
ty, and  appropriated  the  sum  of  "$2,500  for 
the  eradication  of  the  "Texas  fever  tldC"; 
that  they  had  Included  In  their  report  to  the 
excise  board  the  amount  of  $2,500  as  nec- 
essary for  that  purpose,  apd  that  the  excise 
board  bad  made  the  estimate  In  that  amount, 
EUid  had. levied  a  tax  suffident  to  produce  the 
same.    The  board  of  county  commlmrfonew 
bought  lumber  aggregating  $290.17  from  the 
plaintiff,  and  drew  a  warrant  for  $173.98  as 
part   payment     It  appears  from  the   face 
of  this  warrant  that  at  the  time  It   was 
drawn    against    the    contingent    fund    In 
which     the    $2,500    so    appropriated     liad 
been  Included,  It  was  within  the  estimate 
and   funds   provided    by   the  excise    board. 
Before  the   warrant  had   heen  paid,    bow- 
ever,  and  prior  to  Issuance  of  any  warrant 
for  the  balance  due,  an  action  was  brought 
to  enjoin  the  allowance  of  any  claims  or  the 
payment  of  any  warrants  against  this  fond, 
alleging  that  the  levy  had  been  Illegally  made, 
for  the  reason  that  It  was  not  based  upon  a 
jpetltloQ  as  required  by  law.    It  seems  that 
the  commissioners  took  the  view  that  they 
had  the  discretionary  power  to  create  a  fond. 
and  the  excise  board  that  It  had  power  to 
make  the  levy  without  petition.     This  view 
was  concurred  In  by  the  district  court,   but 
upon  appeal  to  this  court  the  levy  was  held 
to  be  unlawful  for  the  reason  that  the  peti- 
tion required  by  law  had  not  been  filed,  and 
the  issuance  or  payment  of  any  claim  against 
the  fund  was  to  be  enjoined.   Adams  v.  Board 
of  County  Commissioners  of  Garvin  Coanty, 
35   Okl.  440,  130  Pac.  148.     Thereupon  the 
plaintiff  brought  this  action  against  the  In- 
dividual members  of  the  board  of  coanty 
commissioners  and  their  offldal  bondsmen  to 
recover  the  amount  of  the  lumber  sold  and 
delivered.     To   the  petition  alleging  tliese 
facts  d  general  demurrer  was  sustained,  and 
from  this  Judgment  of  the  trial  court    the 
plaintiff  brings  the  cause  here  for  review. 

We  find  no  error  In  the  Judgment  of  tlie 
trial  court  Although  there  Is  some  conflict 
in  American  authority  In  regard  to  the  liabll- 
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Ity  of  ikdMIc  ofBctalB  for  making  contcacte 
beyood  ttaeir  aqthodty  as  sncb,  tbe  ylew 
adopted  in  this  atate  la  laid  down  in  Martio 
V.  Schuermeyer,  30  OkL  736-738, 121  Pac.  248, 
248,  wbere  it  was  aald: 

"The  law  ia  that  an  officer,  contractiiur  on  be- 
half of  a  public  corporation,  and  intending  to 
so  contract,  is  not  personally  liable  on  hia  con- 
tract, where  he  ha»  been  gudty  of  no  fraud  or 
misrepresentation,  and  where  the  person  with 
whom  he  contracts  has  the  same  means  of  know- 
ing the  exteiit  of  his  authority  as  he  has,  thongh 
be  exceeds  his  authority,  and  for  that  reason 
does  not  bind  the  corporation  (citing  cases). 
The  reason  for  this  rule  is  that  the  powers  of 
officers  of  mnnicipal  corporations  are  prescrib- 
ed by  law,' and  the  public  had  equal  means  of 
knowing  what  the  law  ia  with  the  officers  them- 
eelTes."*^ 

This  view  la  well  sustained  by  both  tezt^ 
book  writers  and  the  courts.  Mr.  Dillon,  in 
his  work  oa  Municipal  Corporations  (5th  Ed.) 
vol.  1,  p.  443,  says: 

"In  the  case  of  officers  of  municipalities,  it  has 
been  sought  to  charge  them  with  liability  under 
contracts  made  by  tiiem  in  excess  of  their  offi- 
cial powers  in  analogy  to  the  principles  under 
which  the  agent  of  a  private  individual  becomes 
personally  responsible  for  an  ultra  vires  con- 
tract npon  a  representation,  express  or  im- 
plied, thiat  he  has  antbority  to  make  such  con- 
tract on  behalf  of  the  principal.  But  the  courts 
have  refused  to  hold  the  officers  of  a  municipal- 
ity personally  liable  for  contracts  nitra  vire^  in 
the  absence  of  actual  fraud  or  deception.  If  a 
contract  b«  made  by  an  officer,  acting  officially, 
in  excess  of  his  authority,  or  unintentionally,  un- 
der an  innocent  mistake  of  the  law,  without  any 
intentional  misrepresentation  or  deception,  the 
officer  la  not  in  anch  cast  personally  liable  to 
persons  with  whom  the  contract  is  made.  The 
authority  and  powers  of  the  officers  of  a  mu- 
nicipality are  regulated  by  law,  and  all  parties 
dealing  with  the  ofScer  must,  at  their  peril, 
take  notice  of  tiie  nature  and  extent  of  his  au- 
thorial and  if  the  contract  is  Invalid,  because 
in  excess  of  the  powers  of  the  officer,  the  per- 
sons contractinc  with  him  have  no  rearess 
•gainst  him." 

Many  of  the  cases  are  collected  in  a  mono- 
graphic note  to  &e  case  of  Lawrence  r. 
Toothaker,  76  N.  H.  148,  71  AtL  6S4,  as  re- 
ported in  28  L.  tt.  A.  (N..  S.)  428.  The  anno- 
tator  there  says: 

"Whatever  may  be  the  rule  as  to  the  individ- 
ual liability  of  persons  who,  as -agents  for  pri- 
vate parties,  enter  into  a  c«mtract  which  ia  not 
within  Uie  scope  of  their  authority,  without 
doubt  it  Is  the  general  rule  that,  when  public 
agents,  in  good  faith,  contract  with  parties 
having  fnlt  knowledge  of  the  extent  of  their  au- 
thority, or  who  have  eqnal  means  of  knowledge 
with  themselves,  they  do  not  become  individual- 
br  liable  unless  the  intent  to  incur  personal  re- 
sponsiUlity  is  deariy  expressed,  althou^  It 
should  be  fonnd  that,  throng  ignorance  of  the 
law,  th«$y  have  exceeded  their  auUiority." 

Scbloss  &  Kattn  t.  Hclntyre,  147  Ala.  6S7, 
41  Sontb.  11,  is  very  similar  upon  tbe  facts. 
In  tltat  case  the  defendants,  acting  mider  the 
authority  of  an  act  of  the  Legislature  estab- 
UsliInK  a  Qqnor  dispensary  at  Asbford,  par- 
chased  liqnor  of  the  plaintiff  for  sale  in  the 
dispensary.  Thereafter  the  act  itself  was 
declared  nncmstitntlonal,  and  the  plaintiffs 
bron^t  action  against  the  defendants  per- 
sonally.   A  demurrer  was  sustained  to  their 


petition,  and  pa  appeal,  lifter, reviewing. the 
cases,  tbe  Supreme  Conrt  of  Alabama  said: 

"In  this  case,  both  parties  were  mistaken  in 
supposing  that  tbe  dispensary  had  a  legal. ex-- 
istence.  It  had  been  established  under  color 
of  a  statute  duly  enacted  according  to  consti- 
tutional forms,  although  invalid  because  of  the 
nature  of  some  of  its  provisions,  and  the  plaintiff 
had  all  the  opportunity  t»  know  this  infirmity 
vrhich  the  defendant  possessed.  The  defendants 
made  no  promise  to  pay  for  the  liquors.  It  is 
not  averred  that  from  them  they  derived  any 
personal  benefit,  and  they  neither  made  misrep- 
resentations to  the  plaintiffs  nor  perpetrated  any 
fraud  upon  them.  The  demurrer  was  properly 
sustained." 

In  the  case  at  bar  the  county  commission- 
ers undoubtedly  acted  under  misapprehen- 
sion of  their  legal  powers.  This  misappre- 
hension was  concurred  in  by  tbe  district 
court,  and  it  was  only  upon  appeal  that  it 
was  finally  determined  that  they  had  no 
power  to  act  Tbe  statute,  regulating  their 
powers,  was  as  open  to  tbe  plaintiffs  as  to 
them,  and  also,  if  a  petition  bad  been  filed,  it 
would  have  been  a  matter  of  public  record 
in  tbe  proceedings  of  the  board  that  there 
was  no  such  record,  and  could  have  as  well 
been  known  to  tbe  plaintiff  as  to  the  defend- 
antis.  Under  tbe  decision  of  this  court  in 
Martin  v.  Scbnermeyer,  supra,  sustained  by 
the  authorities  above  quoted.  It  is  apparent 
tliat  there  is  no  llabUity  upon  general  prin- 
ciples npon  the  board  of  county  commission- 
ers for  tbe  lumber  purchased  from  the  plain- 
tiffs. 

It  remains  to  be  seen  if  liability  is  fixed 
upon  the  county  commissioners  by  statute. 
Sections  7  and  9.  c.  80,  Sess.  Laws  lSlO-11, 
provide  aa  toUows: 

"Sec.  7.  It  shall  be  unlawful  for  any  officer 
to  issue,  approve,  sign,  attest  or  register  any 
warrant  or  cenlncate  of  indebtedness  in  any 
form  in  excess  of  the  estimate  of  expenses  made 
and  approved  for  the  currant  fiacal.year  or  au- 
tborized  for  such  a  purpose  by  a  bond  issue,  and 
any  such  warrant  or  certificate  of  indebtedness 
issued,  approved,  attested  or  registered  in  excess 
of  the  estimate  made  and  approved  or  authorized 
by  a  bond  issue,  shall  not  be  a  charge  against 
the  municipality  upon  which  it  is  issued,  but 
may  be  c^lected  by  civil 'action  from  any  offi- 
cer issuing,  drawing,  approving,  signing,  attest- 
ing, registering  or  paying  tbe  same,  or  from  ei- 
ther or  all  of  tiiem,  or  from  their  bondsmen." 

"See.  9l  It  shaU  be  unlawful  for  the  board  <rf 
county  Commissioners  *  *  *  to '  make  any 
contract  for,  incur,  acknowledge,  approve,  allow 
or  avthorlse  any  indebtedness  against  their  re- 
spective fnonicipality  or  authorize  it  to  be  done 
by  others,  in  excess  ^  of  the  estimate  made  and 
approved  by  the  excise  board  for  such  purpose 
for  such  current  fiscal  year,  or  in  excess  of  the 
specific  amount  authorised  for  such  purpose  by 
a  bond  issue.  Any  such  indebtedness,  contracts 
incurred,  acknowledged,  approved,  allowed  or  au- 
thoriMd  in  excess  of  the  estiinate  made  and  ap- 
proved for  such  purposes  for  snoh  current  fiscal 
year  or  in  excess  of  the  specific  •  •  •  issue, 
shall  not  be  a  charge  against  the  municipality 
whose  officer  or  officers  contracted,  incurrd,  ac- 
knowledged, approved,  allowed  or  anthorized  or 
attested  the  evidence  of  said  indebtedness,  but 
may  be  collected  by  civil  action  from  any  offi- 
cial contracting,  incurring,  acknowledging,  ap- 
proving or  authorizing  or  attesting  such  indebt- 
edness, or  from  his  bondsmen." 
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It  Is  Insisted  Oiat  under  the  ■e<!tioiM  a 
liability  Is  fixed  upon  the  commlselonerB. 
We  are  unaUe  to  agree  with  thla  contentton. 
^nte  statute  Is  somewhat  penal  In  ita  nature, 
and  fixes  a  liability  as  above  shown  not  Im- 
posed by  the  general  law.  It  mokes  county 
commtssloners  liable  whesaenr  they  exceed 
the  estimate  made  and  approved  for  the  cur- 
rent year,  or  where  they  exceed  the  amount 
of  an  authorized  b<md  Issue.  The  estimate 
Is  made  by  the  excise  board.  Hie  county 
commissioner  had  nothing  to  do  with  it, 
except  to  recommend  the  amount  they  desired, 
which  the  excise  board  Included  In  the  esti- 
mate. When  they  bought  t^e  lumber  In 
question  they  were  acting  within  an  estimate 
then  provided  for  them  by  the  excise  board. 
We  think  they  cannot  be  held  liable  for  the 
contract  so  made,  by  reason  of  the  fact  that 
the  excise  board  acted  beyond  Its  powers. 
As  was  said  in  the  case  of  Shannon  v.  State 
ex  reL,  S3  Okl.  293-299,  125  Pac.  1106,  1108: 

"Wb«i  the  board  of  county  commiasioneia  is 
called  upon  to  approve  or  allow  any  claim 
against  any  fund  of  the  county,  or  any  officer, 
whose  duty  it  is  to  issue  a  warrant  when  such 
claim  Is  allowed,  is  called  upon  to  issue  such 
warrant,  they  may  look  only  to  the  estimate 
made  and  approved  by  the  excise  board,  and  to 
the  amount  of  claims  allowed  or  Warrants  al- 
ready issued  thereunder  daring  such  fiscal  year, 
to  determine  whether  they,  are  authorized  to 
approve  the  dalm,  or  to  issue  a  warrant  there- 
for." 

We  are  constrained  to  bold  that,  where 
county  commissioners,  acting  Innocently,  un- 
der a  mistaken  Idea  of  the  law,  and  with- 
out any  fraud  or  misrepresentation  on  their 
part,  contracted  a  debt  within  an  estimate 
made  and  approved  1^  the  exctse  board,  they 
are  not  personally  liable  by  reason  of  the 
fact  that  the  estimate  Is  thereafter  held  to 
be  invalid  and  void,  upon  facta,  and  for  rea- 
sons as  open  to  the  knowledge  of  the  per- 
sons contracting  with  the  board  as  they  were 
to  the  board  itself. 

judgment  affirmed. 

PER  CUBIAM.    Adopted  In  Whole. 


CHICAGO,  B.  I.  ft  P.  BY.  CO.  r.  DI2NEY. 
(No.  7853.) 

(Supreme  Court  of  Oklahoma.    Oct  81,  1810.) 

(BytUhv  iy  the  Court.) 
Cabbixbs  «=9280(1),  321(1)— Niouobrob  «s» 
138(2)-Tkial  «=Mfl4(ien^lNJtr>iK8  to  Pas- 
BENOKBs  —  Actions  —  iNSrairoTioirB  —  In- 
vading Province  of  Jtjbt. 
Instructione  in  this  case  euHnined  and  kebl 
to  present   the  law   of  the  ease  to  the  Jury. 
Oklahoma  Railway  Company  v.  Mllara,  46  OU. 
742,  147  Pac.  614,  foUowed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1085-1088,  1102,  1106,  U09, 
1826,  1331;  Dec.  Die.  <^=>280(1),  321(1);  Ne(tU- 
gencs,  Cent.Dig.  §§  3!m,  370 ;  Dec.Di*?.  *=>138f2) ; 
Trial,.  Cent.  Dig.  §  466;  Dec.  Dig.  «=.194(18).l 


Commlsaionenf  Opinfan,  IMvMoa  Ma  3. 
Error  from  District  Court,  Garvin  CcNmty; 
F.  B.  Swank,  Judge. 

Action  by  George  U.  Dlzney  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defoidant 
brings  error.    Afilrmed. 

W.  H.  Moore,  C.  O.  Blake,  and  R.  J.  Rob- 
erts, all  of  El  Reno,  and  K.  W.  Shartel,  of 
Oklahoma  City,  for  plaintiff  in  error.  Parker 
&  Simons,  of  Enid,  and  Blanton  &  Andrews, 
of  Pauls  Valley,  for  defendant  in  error. 

HOOKER,  O.  This  la  an  action  for  per- 
sonal Injuries  alleged  to  have  been  received 
by  the  defendant  In  error  while  a  passenger 
upon  one  of  the  trains  of  the  plaintiff  in  er- 
ror operating  between  Shawnee,  Okl.,  and 
Oklahoma  City,  OkL,  on  the  14th  day  of 
Mardi,  1913.  In  the  petition  It  Is  alleged 
that  the  train  upon  which  the  plaintiff  below 
was  riding  was  a  vestibule  train,  and  consist- 
ed of  an  engine  and  three  passenger  coaches, 
and  that  the  passageways  between  the  three 
passenger  coaches  were  wholly  Closed  by 
vestlDules;  and  that  each  of  said  vestibules 
had  an  outer  ox)enlng  upon  the  steps  at  the 
end  of  each  of  said  cars,  and  within  said 
vestibule  doors,  and  over  the  steps  at  either 
end  of  said  passenger  coaches,  were  trap- 
doors, which  when  closed  made  a  complete 
floor  and  inolosure  within  each  of  said  vesti- 
bules, which  said  VQStlbnleB  were  designed 
for  the  protection  of  passengers,  and  to  en- 
able them  to  pass  with  safety  from  one  car 
to  anoOier  while  the  train  was  In  motion; 
and  that  upon  this  train  In  vrbMx  the  plain- 
tiff was  traveling  at  the  time  of  his  Injury 
there  was  maintained  a  free  and  uninter^ 
rupted  access  through  said  vestibules  for  the 
aoctnnmodatlon  and  convenience  of  the  pas- 
sengers on  said  train;  and  that  while  the 
plaintiff  was  a  passenger  on  said  train,  oper- 
ated by  the  company  as  aforesaid,  he  did  pro- 
ceed from  the  coach  In  which  he  was  riding  to 
the  front  door  of  the  same,  there  stepped  in- 
to the  vestibule  at  the  front  end  of  said 
coach  for  the  purpose  of  passing  througb  said 
vestibule  Into  the  coach  ahead  of  bim ;  and 
that  the  vestibule  had  no  light;  and  that  the 
trapdoor  on  the  boat  end  of  the  oaach  on 
which  plaintiff  was  riding  had  been  by  said 
defendant  carelessly  and  negligently  left 
open,  leaving  an  open  space  In  the  floor  of 
said  vestibule  diraoQy  over  the  steps  leading 
down  from  said  coach,  whlcb  fact  was  wholly 
unknown  to  the  {dalntlfC ;  and  that  In  pass- 
ing through  said  vestibvte,  and  without  no- 
tice or  knowledge  on  his  part  that  said  trap- 
door was  open,  and  without  any  fault  or  neg- 
ligence on  his  part;  and  that  by  reason  of 
the  Jar  which  was  given  to  the  train,  which 
caused  him  to  lose  his  balance,  he  fell  through 
said  trapdoor  and  was  preclidtated  from  said 
train  with  great  force  and  violence,  and  the 


C=9Ftir  other  cases  see  eome  topic  and  KE'X  TfUMBER  la  all  Kejr-Numbered  Dlgeata  and  lodexs* 
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iojories  ctHnpUIiMd  ot  tbereby  caasAd  to 
him.  It  Is  farther  alleged  that  it  was' the 
duty  of  the  company  In  operating  its  train, 
and  particularly  in  the  nighttime,  to  keep 
the  trapdoors  In  the  yestlbules  of  said  ears 
closed,  and  to  famish  snfllcient  light  In 
said  vestibnlefl  to  enable  passengers  upon  the 
train  to  pass  through  the  same  In  safety,  and 
that  by  reason  of  the  carelessness  and  the 
negligence  of  the  defendant  in  allowing  and 
permitting  said  trapdoor  to '  be  and  remain 
in  an  open  and  unguarded  condition,  the 
plaintiff  was  injured  as  aforesaid.  The  an- 
swer of  the  company  was  a  general  denial 
and  a  plea  of  oontrihutory  negligence.  Upon 
these  issues  the  case  went  to  trial,  and  a  ver- 
dict returned  In  favor  of  the  plaintiff  in  er- 
ror, from  which  an  appeal  is  had  to  this 
court. 

The  plaintUf  in  error  has  assigned  as  rea- 
son why  this  verdict  should  be  set  aside  the 
error  of  the  court  in  giving  instructlona  Nos. 
3,  4,  10  and  11.  Instruction  No.  3  Is  as  fol- 
lows: 

"Ton  are  farther  instructed  that  a.  carrier 
of  persons  for  reward  must  use  the  utmost  care 
and  diligence  for  their  safe  carriage,  and  must 
provide  everything  necessary  for  the  purpose, 
and  must  exeioae  to  that  end  a  reasonable  de- 
gree of  sIoIL 

"In  this  connection  you  are  further  instructed 
that  if  yon  believe  tiom  the  evidence  in  this 
case  tliat  the  train  on  wUdi  the  plaintiff  was 
riding  was  a  vestibule  train,  and  that  the  trai>- 
door  in  tiie  floor  of  the  vestibule  on  the  coach 
in  which  plaintiff  was  riding  was  permitted  to 
be  open  while  the  train  was  in  motion  and  by 
the  use  of  the  ntmost  diligence  the  defendant 
could  have  had  snch  trapdoor  closed,  and  that 
said  plaintiff,  in  attemptmg  to  pass  from  one 
coach  to  another  on  siud  train,  without  negU- 
gence  on  his  part,  fell  t^o«^  such  open  trap- 
door, thereby  sustained  the  injuries  complamed 
of  in  his  petinon,  and  that  the  open  trapdoor 
was  the  presiinate  cause  of  said  injury,  t^ 
a  prima  fa^s  case  has  been  made  by  plsintifl 
wmch  raises  a  presumption  of  negugence  on 
the  part  of  the  defendant  company,  which  the 
defendant  has  Uie  burden  at  overeomlng  to  your 
satisfactioii. 

"(Exerted  t*  by  deiendant  and  exception  al- 
lowed.) r.   B.  Swank,  Judge." 

It  la  nrged  by  the  pMntUT  In  error  that 
this  instruction  invades  the  province  of  tiM 
Jnry  and  determines  as  a  matter  of  larw  a 
question  of  fact  which  should  bare  been  left 
for  the  determmatlon  of  the  Jniy.  While  H 
Is  admitted  that  the  first  part  of  the  instmc- 
tion  Is  quoted  vert>attin  from  the  Revised 
Laws  of  1910,  and  is  not  objectionable,  but  It 
Is  asserted  that  In  the  second  paragraph  of 
this  Instruction  the  court;  ondertakes  to  In- 
terpret and  apply  the  statute,  and  thereby 
dearly  Invades  the  province  of  the  jury. 
We  liave  carefully  considered  this  instruc- 
tion, and  we  do  sot  believe  the  same  subject 
to  the  objections  urged  against  it.  In  the 
trial  of  all  cases  whei«  the  evidence  is  ad- 
mitted the  cenrt  has  the  right,  to  instruct  the 
Jat7  upon  that  theory  consistent  with  the 
gaieral  admission  of  the  parties.  In  this  in- 
struction the  Jury  is  told  that,  U  it  believes 

ieop.-M 


from  the  evldenee  that  the  train  oa  which  the 
plaintiff  was  riding  wss  .a  vestibule  train 
(and  this  is  admitted),  and  that  the  trap- 
door in  the  floor  of  the  vestibule  on  the  eoach 
in  which  plaintiff  was  riding  was  permitted 
to  be  open  while  the  train  was  in  motion 
(and  that  the  door  was  open  is  not  disputed), 
and  by  the  use  of  the  utmost  diligence  the 
defendant  could  have  had  such  trapdoor  clos- 
ed, and  that  plaintiff,  in  attempting  to  pass 
from  one  coach  to  another  without  negligence 
on  his  part,  fell  through  such  trapdoor  and 
suffered  the  injuries  complained  of,  and  that 
the  open  trapdoor  was  the  proximate  cause  of 
such  injury,  then  a  prima  facie  case  has  been 
made  by  plaintiff  which  raises  a  presumption 
of  negligence  on  the  part  of  the  company 
which  the  defendant  has  the  burden  of  over- 
coming to  your  satisfaction. 

It  is  the  positive  duty  owing  by  the,  com- 
pany to  all  passengers  to  provide  a  safe  pas- 
sage through  a  vestibule  train.  And  our  stat- 
ute requires  a  carrier  of  persons  for  reward 
to  use  the  utmost  care  and  diligence  for  their 
safe  carriage,  and  It  must  provide  everything 
necessary  for  that  purpose,  and  must  exer- 
cise to  this  end  a  reasonable  degree  of  slUII. 
In  fact  the  vestibules  arranged  in  accordance 
with  nwdem  cnstoms  are  but  invitations  to 
the  passenger  to  travel  from  one  coach  to  the 
other,  and  with  this  invitation  extended,  it  is 
the  positive  duty  at  the  company  to. keep  the 
vestibule  In  a  safe  condition,  so  that  the  in- 
vitation may. be  accepted  without  injury,  to 
the  patrons  of  the  company. 

This  instrtiction  as  we  view  it  presents  thu 
issues  In  this  case  to  the  jury,  and,  after  tell- 
ing the  jury  the  degree  of  care  which  the 
law  imposes  upon  a  carrier  of  persons  for 
reward,  it  then  snbiMts  to  the  Jury  the  qnes' 
tions  whether  this  was  a  vestibule  train; 
whether  the  trapdoor  in  the  floor  of  tlie  ves< 
tlbtAe  on  the  coach  In  which  plaintiff  was 
riding  was  permitted  to  be  open  while  the 
train  was  in  motion;,  whether  by  the  use  of 
tile  utmost  diligence  the  con^any  ao>aId  have 
had  snch  trapdoor  closed;  and  Whether  the 
plaintiff  in  this  action,  in  atten^tlng  to  pass 
from  one  coach  to  the  other  without  negli- 
gence upon  his  part,  was  injured.  In  fact 
this  Instruction  recognizes  the  law  of  contrib- 
utory negligence,  and  advises  the  Jury  that 
before  a  prima  facie  case  of  negligence  can 
be  established  against  the  company  by  reason 
of  these  acts  complained  of  by  the  plaintiff 
la  Us  petition,  and  submitted  to  the  jury  by 
tills  Instruction  of  the  court,  the  jury  must 
find  from  the  evidence  that  the  plaintift  was 
wtthoTit  negligence.  And  we^^liink  the  law 
to  be,  where  a  passenger  establishes  that  he 
is  without  negligence,  and  that  injuries  sus- 
tained by  him  arose  in  consequence  of  the 
failnre  In  some  way  of  the  carrier's  means  of 
transportation  or  conduct  of  the  carrier's 
servant,  a  preaAmptlon  of  negligence  arises 
on  the  part  of  the  carrier  or  his  servants, 
which,  unless  rebutted  by  It^  to  the  s&Usfao- 
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Uon  of  ihe  Jnry,  win  authorize  a  Twaict  and 
Judgment  against  it  for  the  damages  sustain- 
ed, or,  to  state  the  rule  differently>  it  may  be 
said  that,  that  person  entitled  to  ane  tor  an 
Injury  makes  out  a  prima  f&de  case  for 
damages  against  the  carrier  by  proving  the 
contract  of  carriage,  that  the  accident  hap- 
pened in  consequence  of  a  defect  In  the  ve- 
hlcle  of  the  carrier  or  an  Improper  adjust- 
ment thereof,  or  by  an  omission  or  mistake 
of  its  servants,  and  that  in  consequence  of 
the  accident  the  plaintiff  sustained  damages. 
This  instruction,  as  we  view  It,  does  not  in- 
vade the  province  of  the  Jury,  but  leaves  to 
the  jury  the  consideration  of  every  issue  In- 
volved in  this  case  to  t>e  by  it  decided  from 
the  evidence  in  the  case. 

By  instruction  No.  9  the  court  Instructed 
the  Jury  in  a  separate  Instruction  upon  the 
law  of  contributory  negligence,  and  we  are 
of  the  opinion  that  the  language  used  in  in- 
struction No.  S  was  BufScIent  to  Inform  the 
Jury  that  the  plaintiff  below  was  not  entitled 
to  recover  if  he  himself  was  guilty  of  con- 
tributory negligence.  This  court,  in  the  case 
of  Oklahoma  Ry.  Co.  v.  Milam,  45  Okl.  748, 
147  Pac.  316,  said: 

"  'An  instmctioa  that,  if  defendant's  car  was 
runniog  at  a  prohibited  rate  of  speed,  the  ju- 
ry woold  be  justified  in  finding  defendant  guilty 
of  negligence,  and  if  such  negugence  caused  the 
injury  complained  of,  the  verdict  should  be  for 
plaintiff,  unless  he  was  guilty  of  contributory 
negligence,  was  not  erroneous^  as  misleading  the 
jury,  when  taken  in  connection  with  other  in- 
structions given  that  the  verdict  should  be  for 
defcndanf,  tliongh  negligent,  if  plaintiff  could 
have  avoided  the  injury.'  And  in  which  it  was 
held  there  was  no  error,  but  in  the  Instruction 
quoted  the  question  of  contributory  negligence 
was  plainly  and  expressly  called  to  the  atten- 
tion of  the  jury  wliich  was  not  done  in  instruc; 
tion  No.  11  [in  the  Milam  Case]  given  to  the 
jury  in  the  trial  of  the  case  at  bar.  If  in  this 
inatruction  the  court,  after  stating  the  facts 
upon  which  the  lory  mi|dit  find  for  the  plaintiff, 
had  added,  as  old  the  Washington  instruction 
'unless  the  deceased  was  guilty  of  contributorv 
negUgence,'  and  thereafter  had  followed  with 
instruction  No.  17,  there  wotUd  have  been  no 
ground  for  complaint  by  the  defendant  below." 

The  Washington  case  referred  to  by  Mr. 
Justice  Brown  in  the  quotation  above  cited  is 
that  of  Traver  v.  Spokane  Street  By.  Co.,  25 
WVish.  225,  65  Pac.  284;  and,  under  the  au- 
thority of  these  two  cases,  we  are  of  the 
opinion  that  instruction  No.  8  soffldently 
calls  to  the  attention  of  the  Jury  the  question 
of  contributory  negligence  raised  in  this  case. 
And  it  therefore  follows  that  this  instruction 
is  not  subject  to  the  criticism  mentioned  in 
the  case  of  Okl.  By.  Co.  v.  Milam,  45  OkL 
742,  147  Pac.  814.  C,  B.  I.  &  P.  Ry.  Cot  v. 
aark,  148  Pac.  999.  See  C,  R.  1.  &  P.  Ry  Co. 
v.  Pitchford,  44  Okl.  197,  143  Pac  1146. 

Instruction  No.  4  is  as  follows: 

"In  this  case  the  negligent  nets  complained  of 
are  the  gist  of  the  action,  and  to  entitle  the 
plaintiff  to  recover,  he  most  eatablish  by  a 
preponderance  of  the  evidence  that  the  alleged 
Injuries  resulted  from  the  acts  complained  of. 
Negligence  on  tiie  pirt  of  the  defendant  is  the 


failure  of  the  defendant  or  Its  seitants  anplojcd 
in  the  operation  of  the'  train  upon  which  the 
plaintiff  was  a  passenger  to  perform  a  daty  ow- 
ing to  the  passengers  arising  out  of  the  relatioii 
ot  the  parties  at  the  time. 

"And  in  this  connection  yon  ai»  inatrocted 
that  the  defendant  in  this  case  is  chareeable 
with  any  act  of  negligence  on  die  part  of  any 
of  its  employ^B  operating  the  car  upon  which 
the  plaintiff  was  riding  lust  as  fully  as  if  the 
defendant  itself  or  its  principal  officers  were  in 
charge  ot  or  operating  such  car  at  that  time, 
and  that  defendant  company  is  liable  for  any 
act  of  negligence,  if  any  there  be,  on  the  part 
of  any  of  the  employes  of  said  defendant  com- 
pany on  said  train  upon  which  said  plaintiff  was 
riding,  providing  said  acts  of  negligence  on  the 
part  of  such  employ6s  resulted  In  cauaing  the 
injuries  received  by  the  plaintiff. 

"(Excepted  to  by  defendant  and  exception  at 
lowed.)  F.  B.  Swank,  Judge." 

This  instruction  does  not  attempt  to  cover 
the  whole  case ;  It  does  not  purport  to  detail 
any  of  the  facta  established  by  the  evidence. 
It  is  not  a  hypothetical  Instruction  from  any 
light  yon  view  It,  but  It  only  Instructs  the  I 
Juiy  a>  to  what  constitutes  negligence  on  the 
part  of  the  company,  and  tells  the  Jnry  that 
the  company  Is  charged  with  and  liable  for 
the  negligent  acts  of  Its  servants  or  employ^ 
to  the  same  extent  as  if  the  defendant  com- 
mitted sudi  acts  itself.  There  can  be  no  ob- 
jection fonnd  to  the  law  as  stated  in  this  In- 
struction. Not  being  a  hypothetical  tnstmc- 
tlon,  it  la  not  necessary  for  this  instmctlon 
to  embrace  tiie  whole  law  of  the  case.  In 
fact  a  rule  of  law  which  required  every  In- 
struction to  cover  the  entire  case  In  all  of 
Its  phases  would  not  only  be  cumbersome.  In- 
convenient, and  misleading,  but  would  doubt- 
less occasion  more  confusion  and  be  more 
incapable  of  a  thorough  understanding  than 
by  a  short,  concise  statement  of  the  law  of 
the  case  to  the  Jnry.  This  conrt  In  a  num- 
ber of  cases  has  held  that  it  Is  not  required 
that  the  entire  law  of  a  case  shall  be  stated 
In  a  single  instruction,  and  that  It  la  proper  | 
to  state  the  law  as  applicable  to  particular 
questions,  or  particular  parts  of  the  case  In 
separate  Instructions.  The  -nmAlierIng  of  in- 
structions Is  merely  for  convenience,  and  It 
is  to  be  pxesnnted  tibat  the  Jury  will  consider 
the  instruotlons  as  a  wh^le,  not  one  to  the 
ezdoslan  of  the  rest.  This  Instruction  Na 
4.  again  Informs  the  Jury  that;  nndef  the  law 
of  this  state  contributory  negligence  Is  for 
the  Jury  to  determine  from  all  the  facts  and 
circumstances  admitted  as  evidence  In  the 
case. 

Instruction  No.  10  informs  ttie  Jniy  that 
before  the  defendant  company  can  relieve  it- 
self of  liability  on  the  ground 'of  contributory 
negligence,  It  must  prove  such. defense  by  a 
preponderance  of  the  evidence.  The  plaintiff 
in  error  Is  not  In  a  position  to  complain'  of  \ 
this  Instruction,  for  the  evidence  here  offered  \ 
by  the  defendant  in  -error  cannot  be  said  to 
establish,  or  by  infetence  to  show,  contribu- 
tory negligence  upon  the  part  of  the  defend- 
ant In  error.  It  is  true  that  a  plea  of  con- 
tributory negligence  is  an  affirmative  de- 
fense, and  to  sustain  it,  It  Is  ttte  dnty  of  Um 
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party  pleading  tbe  eaine  to  offer  proof  to  rap- 
port It,  yet,  If  the  plaintiff's  evidence  should 
establish  that  he  was  guilty  of  contributory 
negligence,  the  defendant  would  be  entitled 
to  rely  thereon  and  avail  Itself  thereof.  The 
only  objection  urged  by  the  plaintiff  In  error 
to  this  Instruction  No.  10  la  that  It  curtails 
the  right  of  the  plaintiff  in  error  to  rely  upon 
any  contributory  negligence  that  might  be 
shown  by  the  plaintiff's  evidence.  There  be- 
ing none  ai^rent  In  this  record,  the  ob- 
jection to  said  instruction  is  not  tenable. 

Complaint  is  made  to  instruction  No.  11, 
which  Is  qnite  lengthy,  and  unnecessary  for 
us  to  present  here.  Suffice  it  to  say  that,  in 
the  case  of  Enid  Ry.  Co.  v.  Reynolds,  84  Okl. 
405,  the  Supreme  Court  of  this  state  at  page 
410,  126  Pac.  198,  therein  approved  an  in- 
struction simUar  to  the  one  here  complained 
of.  The  authorities  cited  there  seem  to  sup- 
port the  instruction,  and  we  see  no  reason 
why  the  rule  should  be  disturbed. 

The  Judgment  of  the  lower  court  is  there- 
fore afflrmed- 

PEB  CURIAM.   Adopted  in  whole. 


GROT7NDS  et  aL  ▼.  DINGMAN  et  aL 
(No.  6116.) 

(Supreme  Court  of  Oklahoma.  Jaly  6,  1918. 
Rehearing  Denied  March  21,  1918.  Order 
Orantiag  Rehearing  Bet  Aside  Nov.  29, 1916.) 

(SyflaTm*  ly  the  Co%nj 

1.  Appbai.  ahd  Ebbob  «=»33C(1)— Faktus— 
Dismissal. 

All  i>erson8  against  whom  a  joint  judgment 
haa  been  rendered  must  be  made  partiea  to  a 
proceeding  to  reverse  such  judgment,  and  a  fail- 
ore  to  jom  any  of  them,  either  as  plaintiSs  or 
defendants,  is  ground  for  tbe  dismissal  of  the 
case. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  <3ent  Dig.  U  1868-1874;  Dec.  £Hg.  «=3 
336(1).] 

2.  Appbai,  and  Bbbob  ^3566  —  Beoobo  — 
Case-Ma  db— Sebvicx. 

If  a  joint  iudgment  is  sought  to  be  review- 
ed on  error,  with  case-made  attached^,  tbe  case- 
made  most  be  served  on  all  the  parties  against 
whom  judgment  ia  rendered. 

[£<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %%  2S07--^10,  2554;  Dec. 
Dig.  «=>565.] 

3.  Apfbai.  AiTO  Esbob  «=9568  —  Rbcobo  — 

CaSK-MaDB— SKTTLEltKRT. 

Where  no  notice  of  the  time  of  settlement 
of  a  case-made  is  given  to,  or  waived  by,  all  nec- 
essary ■  parties  to  an  appeal,  and  there  is  no 
appearance  by  all  such  necessary  parties,  either 
in  person  or  by  counsel,  o  case^made  so  settled 
is  a  nullity,  and  no  jurisdiction  is  vested  -in  ttiis 
court  to  decide  any  question  arisiiag  tikereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2523-25^ ;  Dec.  Dig.  <&=> 
66&] 

4.  Apfbai.  and  Ebbob  «=s»430(l)  —  Pbockxd- 

INOS    TO    TbaNSFEB    CaOSB  —  SUIOIONS    IN 

Ebbob — Sbbvice. 

Where  summons  in  error  is  not  issued  and 
served  within  the  time  allowed  by  statute  upon 


an  necessary  parties,  and  no  prsecipe  therefor 
haa  been  filed,  and  the  time  has  expired  in 
which  a  valid  summons  may  issue,  the  appeal 
will  be  dismissed  for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cnses,  see  Appeal  and 
Error,  Cent  Dig.  H  2173,  3126;  Doc.  Dig.  <8i=» 
430(1).] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge. 

Action  by  Jennetta  Grounds  and  another 
against  Ross  B.  Dlngman  and  others.  From 
a  judgment  for  defendants,  plaintiffs  bring 
error.    Petition  in  error  dismissed. 

See,  also,  33  Okl.  760,  127  Pac.  1078. 

jr.  A  Baker  and  T.  S.  Cobb,  both  of  Wewo- 
ka,  for  plaintiffs  in  error.  W.  F.  Evans,  of 
St  Ix>uls,  Mo.,  and  R.  A  Eleinschmidt  and 
E.  H.  Foster,  both  of  Oklahoma  City,  for  de- 
fendant in  error  St  Louis  &  S.  F.  Ry.  Co. 
Hughes  &  Miller,  of  Sapulptt,  for  other  de- 
fendants in  error. 


WATTS,  C  This  case  comes  from  the  dis- 
trict court  of  Creek  county,  where  Jennetta 
Grounds,  Lonanua  Porter,  by  ber  guardian, 
and  Andrew  M.  Grounds,  administrator  of 
the  estate  of  Charles  Stldbam,  deceased, 
were  plaintiffs,  and  Ross  B.  Dlngman,  Fred 
Wilkering,  Norman  E.  Chapman,  Lafe  Speer, 
Emory  Jennings,  Joe  J.  Jones,  James  K. 
Kepley,  Charles  W.  Mandler,  and  tbe  St 
Louis  &  S.  F.  Ry.  Co.  were  defendants. 

Tlie  petition  contains  two  causes  of  ac< 
tlon:  One  in  the  natnre  of  ejectment  the 
other  an  action  to  clear  title.  In  addition  to 
possession  of  the  land  damages  were  claimed 
In  the  first  cause  of  action  in  the  sum  pf 
$16,000;  in  the  second  cause  of  action,  pos- 
session of  tlie  land,  etc.,  and  damages  in  the 
sum  of  112,000  are  dalmed. 

This  case  was  tried  to  the  court  and  jury 
beginning  October  14,  1913,  and  on  October 
19, 1913,  verdict  was  returned  for  defendants. 
Octob»  20,  1913,  judgment  was  entered  upon 
the  verdict  In  due  course.  plaintlffB  filed  a 
motion  for  new  trial,  which  was  heard  and 
denied  November  12, 1913.  Jennetta  Grounds 
and  Louanna  Porter  by  Iier  guardian  appeal- 
ed. Ninety  days  were  given  to  make  and 
serve  a  case-made,  ten  days  to  suggest  amend- 
ments, and  five  days  to  settle  and  sign.  Serv- 
ice of  case-made  was  accepted  January  29, 
1914,  by  attorneys  txx  Dlngman,  Jones,  and 
tbe  railroad  company,  also  waivers  of  sum- 
mons In  error  were  signed  by  the  same  at- 
torneys. The  trial  judge  signed  the  case- 
made  February  26,  1914.  Petition  In  error 
and  case-made  were  filed  in  this  court  March 
8, 1914.  This  ts  the  second  time  this  case  has 
found  its  way  into  this  court  33  Okl.  760, 
127  Pac.  1078., 

[1]  Appellate,  as  well  as  nisi  prius  courts, 
should  look  to  their  jurisdiction  and  in  this 
connection  we  find  that  notwithstanding,  the 
joint  judgment  against  all  the  plaintiffs,  An- 
drew M.  Grounds,  administrator  of  the  estate 
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of  Charles  Stidbam  deceased,  was  not  made 
plaintiff  In  error,  or  defendant  In  error,  and 
under  the  well-established  rule  of  this  court 
the  attempted  appeal  is  a  nullity. 

"All  persons  against  whom  a  joint  judgment 
baa  been  rendered  must  be  made  parties  to  a 
proceedin|;  to  reverse  such  judgment,  sod  a  fail- 
ure to  join  any  of  them,  either  as  plaintiffs  or 
defendants,  is  ground  for  the  dismissal  of  the 
case."  Yaiifrht  t.  Miners'  Bank  of  Joplin,  27 
Okl.  100,  111  Pae.  214 ;  TrUKeon  v.  Gallamore, 
28  Okl.  73,  117  Pse.  797 ;  National  Surety  Cn. 
T.  Oklahoma  Presbyterian  Ctdlege  for  Girls,  38 
Okl.  420.  132  Pac.  662 ;  Michael  r.  Isom  et  al, 
43  Okl.  708,  143  Pac.  1053. 

[2]  W*  cannot  entertain  tho  appeal  for 
other  reasons.  The  record  further  discloses 
defendants  WUkerlng,  Chapman,  Speer,  Jen- 
nings, Kepley,  and  Mandler  were  not  served 
with  the  case-made. 

"If  a  joint  judgment  Is  sought  to  be  reviewed 
<m  error,  with  case-made  attached,  the  case- 
made  must  be  served  on  all  the  parties  against 
whom  judgmpnt  is  rendered."  Cook  v.  State, 
35  Okl.  653,  130  Pac.  300;  Carr  v.  Thompson, 
27  Okl.  7,  110  Pac.  667;  Cowan  ▼.  Maxwell, 
27  Okl.  87.  Ill  Pac.  388;  Lathiat  y.  Schlack, 
27  Okl.  52^,  112  Pac.  908. 

[I]  Nor  were  the  parties  mentioned  served 
ivtth  notice  of  signing  and  settling  the  case- 
made. 

"Where  no  notice  of  the  time  of  settlement  of 
a  case-made  is  given  or  waived,  and  there  is  no 
appearance  of  the  opposite  party  either  in  per- 
son or  by  counsel,  a  case  so  settled  is  a  nullity, 
and  no  jurisdiction  is  vested  in  this  court  to  de- 
cide any  question  arising  thereon."  Harrison 
T.  Penny,  28  Okl.  523,  114  Pac.  734;  Blathera 
▼.  Fbithers,  36  Okl.  342,  ISO  Pac.  134:  First 
Nat'l  Bank  of  CoUinsviUe  r.  Daniels,  26  Okl. 
S83,  108  Pac.  748. 

[4]  Neither  has  summiHUi  In  error  been 
waived  or  served. 

"Where  summons  la  error  Is  not  issued  and 
served  within  the  time  aRowed  by  statute,  and 
BO  pnecipe  therefor  has  been  filed,  *  *  * 
and  the  time  has  expired  ia  which  a  valid  sum- 
mons may  issue,  the  appeal  will  be  dismissed 
for  want  af  jurisdictioa. '  Springfield  Fire  tc 
Marine  Ins.  Co.  v.  Belt.  144  Pac.  006  (not  yet 
officially  reported  in  OkL  Bep.) 

These  defects  are  jurisdictional,  and  peti- 
tion In  error  Is  therefore  dismissed. 

P£B  CUBlAli.     A4op^d  la  vbai*. 


SPUTHBRN  SDRB3TI  00.  v.  INDUSTRIAL 
ACC.  COMMISSION  OF  STATE  OF  CAL- 
IFORNIA et  aL    (S.  F.  8087.) 

(Supreme  Court  of  Oalifbltaia.    Nov.  20,  1A16L) 

CoNSTrrurroNAi.  Law  4^46(1)  —  Jukisdio- 

TION. 

There  being  substantial  evidence,  aside  from 
hearsay  complained  of,  sufficient  to  establish  the 
facts  found  by  the  Industrial  Accident  Commis- 


sion, admisdon  of  incompetent  evidence  to  prort 
such  facts  would  be  mere  error,  not  ousting  the 
commission  of  jurisdiction,  nor  justifying  writ 
of  review ;  so  that  the  question  of  unconstitu- 
tionality of  Workmen's  Compensation  Act  (Sl 
1013,  p.  270)  {  77,  as  amended  by  St.  1915.  p. 
1102,  §  28,  providing  that  no  awanl  of  said  oom- 
mission  shall  be  invalidated  by  admissian  of 
henrsHj-  evidence,  cannot  be  considered. 

[Fd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  H  ^,  '^•,  Dec.  Dig.  «=> 
46(1).] 

In  Bank.  Petition  by  the  Southern  Surety 
Company  for  writ  of  rerlew  against  the  In- 
dustrial Accident  Commission  of  the  State  of 
California  and  another.    Writ  denied. 

George  F.  Hatton  and  Hartley  F.  Peart 
both  of  San  Frandsoo,  for  petitioner. 

SHAW,  J.  This  la  a  petition  to  review- 
an  award  of  the  Industrial  Accident  Com- 
mission to  the  widow  of  Giovanni  Gaggero 
for  the  death  of  said  Oaggero  found  to  have 
been  caused  by  an  accident  to  him  arisln!; 
out  of  and  in  the  coarse  of  bis  employment 
in  the  service  of  Macdonald  and  Kahn.  The 
petitioner  is  the  insnrance  carrier  tor  Mac- 
donald and  Kahn. 

The  ground  upon  whid>  the  intervoitiOD 
of  this  court  is  asked  is  that  there  was  no 
competent  evidence  given  to  prove  that  the 
decedent  was  injured  while  in  the  coarse 
of  said  employn^iient ;  the  claim  being  that 
the  only  evidence  in  proof  thereof  was  bear- 
say.  The  petitioner  attacks  the  validity  of 
section  77  of  the  Workmen's  Cbmpenaatiou 
Act,  as  amended  in  1815  (Stats.  1915,  p. 
1102),  providing  that  no  award  of  said  coni- 
miseloii  shall  be  Invalidated  because  of  the 
admission  of  hearsay  evidence  of  declara- 
tions by  a  person  who  is  dead  or  who  cannot 
be  found,  and  relatiug  directly  to  the  injnry. 
The  claim  is  that  sndi  section  is  unconstitu- 
tional. 

Upon  the  altowing  made,  we  cannot  con- 
sider the  question  son^t  to  be  presented. 
There  Is  substantial  evidence,  aside  from 
the  hearsay  evidence  complained  of,  sofficient 
to  establi^  the  fact  that  the  decedent  re- 
ceived the  injury  In  question  while  in  the 
servloe  aforesaid,  and  that  tt  arose  out  of 
said  employment  This  being  true,  tlie  ad- 
mission of  incompetaut  evidence  to  prove 
the  same  facts  would  be  mere  error.  It 
would  not  oust  the  commission  of  Juriadlc- 
tion,  nor  Justify  a  writ  of  review. 

The  writ  is  denied. 

We  concur:  ANGBLLOTTI,  O.  J.; 
SLOSS,  J.;   liAWLOR,  J.;   MELVIN,  J. 
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WARNER  T.  WIOKIZHR  et  bL     (No.  7S41.) 
(Supreme  Court  of  Oklahoma.     Oct  81,  1910.) 

(SvUabuM  hy  the  Court.) 

1.  CShampbbtt  and  Maintenance  «=»7(8)  — 

GONYETANCE   OF  LANDS  HEI/D   ADVEBfiBliT— 

Statutobt  Pbovision. 
Section  2260  of  Rev.  Laws  1910,  which  pro- 
hibits the  buying  or  selling  of  pretended  titles  to 
land  adversely  held  but  not  in  suit,  does  not  pro- 
hibit all  conveyances  as  against  an  adverse  pos- 
sessor, but  only  such  conveyances  as  are  based 
upon  the  inhibited  Contracts.  Ihe  law  does  not 
prohibit  the  exercise  of  an  authority  which  it  au- 
thorizes; and  this  section  of  the  statute  does  not 
prohibit  a  conveyance  which  c<juity  would  com- 
pel, or  which  is  made  in  compliance  with  statu- 
tory authority  or  duty. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenanoe>  Cent.  Dig.  U  84-110;  Dec 
Dig.  <S=»t(3).] 

2.  Ohaufebtt  and  Maintenance  €s97(S)  — 
CoNVETANOR  OP  Lands  Held  Asvebselt — 
Statdtobt  Pbovibion. 

Where  a  corporation  was  organized  In  Ae 
Indian  Territory  prior  t«  statdiood,  hating  as 
the  object  of  its  existence  the  dealing  and  tarad- 
ing  in  real  estate,  and  where  a  continuance  of 
the  exercise  of  the  functions  for  which  such  cor- 
poration was  created  Is  in  violation  of  the  ex- 
press proviaons  of  the  Conatitntion  and  statutw 
of  the  state,  aad  th«  indefinitely  continued  own- 
ership of  real  property  by  such  corporation  la 
contrary  to  the  policy  of  the  Constitution  and 
laws  of  the  state,  it  is  in  accord  with  the  policy 
of  the  Oenstitntutt  and  law  that  such  corpora- 
tion seek  vohintary  dissolution  and  dispose  of  its 
lands;  and  where  such  a  corporation,  in  bona 
fide  compliance  wini  such  policies  of  law,  in  ac- 
tual contempIatlOB'  of  such  dissolution  and  as  a 
step  ia  tite  actnad  pooaess  of  dissolution,  which 
oocnis  within  •'reasonahle  time,  divides  its  assets 
among  its  stockholders,  and  in  effecting  such  di- 
vision of  its  assets  executes  to  one  of  its  stock- 
holders a  conveyance  of  land  owned  by  it,  which 
land  is  adversely  hald  by  a  third  person,  sooh 
conveyance,  being  necessary  to  effect  such  disso- 
lution and  division  of  assets,  is  authorized  by 
law,  and  is  not  void  as  to  such  adverse  possessor 
of  the  lands  conveyed;  it  being  clear  tiiat  such 
dissolution  is  had  in  (KKfd. faith,  and  that  the  con- 
veyance is  a  mere  inoideat  to  aad  not  the  object 
of  it. 

[Gd.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  jj  84-110;  Dec 
Dig.  ®=»7(^.] 

3.  Champebtous  Deed— StjincncNCT  of  Evi- 

DBNOE. 

Kvidesce  examined,  and  held,  that,  daed  ia 
not  void  as  being  cbaijipertons. 

Ck>mmla8loner8'  Opinion,  DlTMmi  No.  S. 
Error  from  Superior  Oonrt,  Talsa  Connty; 
Parrar  L.  McCain,  Judge. 

Actios  by  K  S.  Warner  against  Margaret 
C.  Wickizer  aad  otbtm.  JuAgvaeat  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed and  iwnaaded. 

Haskell  B.  Talley,  of  Tulsa,  for  plaintiff 
in  error.  Davidson  &  WllUams,  of  Tulsa, 
for  defendants  in  error. 

JOHNSON,   a     TliiB  was  an  action  In 

ejectment,  filed  in  the  superior  court  of  Ttil- 
sa  county  by  B.  S.  Warner,  plslnttfl  in  er- 


ror, as  plaintiff,  against  Margaret  C.  Wicklz- 
er,  and  others,  defendants  in  error,  as  de- 
fendants, for  the  recovery  of  160  acres  of 
land,  rents  and  profits. 

The  land  was  allotted  to  the  belrs  of  Te- 
comseh  Tiger,  deceased  Creek  Indian  citizen. 
It  was  admitted  by  the  parties  that  Albert 
Tiger  was  the  sole  heir  of  Tecumseb  Tiger, 
deceased,  and  was  assumed  by  the  parties 
that,  at  One  time  of  the  conveyance  by  Al- 
bert Tiger,  hereinafter  mentioned,  the  latter 
was  not  restricted  in  reference  to  the  alien- 
ation of  such  lands.  In  the  trial,  by  his  evi- 
dence plaintiff  deraigned  his  title  through 

(1)  a  deed,  executed  on  Deeember  27, 1904,  by 
Albert  Tiger  to  the  Iowa  t&oA  &  Trust  Com- 
pany, a  corporation  organized  and.  existing 
under  the  laws  of  the ;  Indian  Terrijtory,  and 

(2)  a  deed  executed  en  Jamiary  10,  1911,  by 
tbe  Iowa  Land  ft  Trust  Coooany  to  plaintiff. 
The  evidence  of  plaintiff  disclosed  that,  prior 
to  sjtatel^ood,  tbe  Iowa  Land  A  Trust  Com- 
pany was  engaged  In  the  business  of  buying 
and  selling  lands;  that  after  the  Induction 
of  the  laws  of  the  state  of  Oklahoma  pro- 
hibiting a  corporation  from  engaging  In  the 
business  of  buying  aiifl  selling  of  lands,  and 
requiring  that  all  eo;eporatlona  dispose  of  all 
lands  owned  by  them  w>t  necessary  and 
proper  in  carrying  on  the  business  for  which 
they  are  licensed,  tbe  corporation,  for  the 
purpose  of  complying  with  the  law,  abandon- 
ed its  former  business  of  buying  and  selling 
lands,  and  proceeded  to  dispose  of  all  lands 
held  by  it,  including  the  lands  in  controversy, 
and  then  to  seek  a  voluntary  dissolution. 
The  eviclence  further  showed  that,  at  the 
time  of  tixe  conveyance  by  the  Iowa  Land  & 
Trust  Company  to  plaintiff,  plaintiff  was  the 
owner  of  all  of  the  corporate  stock  of  the  com- 
pany, with  the  exceptioiji  of  two  shares, 
which  were  held  by  two  other  persons  for 
the  puiiMse  of  keeping  alive  the  ofBclal  life 
and  directorate  of  tbe  corporation  until  its 
affairs  could  be  liquidated  and  a  dissolution 
accomplished;  that  this  deed  was  made  to 
plaintiff,  without  any  present  consideration, 
as  one  of  the  steps  in  accomplishing  a  divi- 
sion of  the  assets  of  the  corporation,  so  as 
to  comply  with  the  state  laws  requiring  a  dis- 
position of  corporate  Tea^ty,  and  in  finding 
up  the  affairs  of  and  dissolving  the. corpora- 
tion. Within  a  shprt  time  after  the  execu- 
tion of  the  deed,  a  petition  for  the  volun- 
tary dissolution  of  the  corporation  was  filed 
in  the  superior  court  of  Muskogee  county; 
and,  on  May  23,  1911,  that  court  entered  a 
decree  declaring  the  dissolution  of  the  Iowa 
Land  &  Trust  Company  as  a  body  corporate. 

This  action  was  one  in  ejectment,  and  the 
evidence  of  plaintiff  established  that,  at 
the  time  of  the  execution  of  tbe  deed  by  the 
Iowa  Land  &  Trust  Company  to  plaintiff,  and 
for  a  number  of  years  prior  thereto,  the  de- 
fendants had  been  in  tbe  adverse  possession 
of  tbe  land  Involved  in  tbe  action. 

At  the  close  of  the  testimony  of  plaintiff. 
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the  defendants  Interposed  a  demnrrer  to  tbe 
evidence,  which  was  sustained  by  the  court, 
upon  the  ground  that  the  deed  from  the  Iowa 
Land  Se  Trust  Company  to  plaintiff  was  void 
as  to  the  defendants  by  reason  of  the  ad- 
verse possession  of  the  land  by  defendants 
at  the  time  of  Its  execution,  and  of  the  fact 
that  the  grantor  had  not  been  in  possession 
of  the  land,  or  the  reversion  and  remainder 
therein,  or  taken  the  rents  and  profits  there- 
from for  the  space  of  a  year.  After  adverse 
action  upon  his  motion  for  a  new  trial,  plain- 
tiff has  brought  the  case  to  this  court  on 
appeal. 

Plaintiff  in  error  contends:  (1)  That  at 
the  time  of  the  execution  of  the  deed  from 
the  corporation  to  himself  be  was  the  sole 
owner  of  the  stock  of  the  corporate  grantor, 
and  thus  thB  sole  owner  of  Its  assets,  and 
that  therefore  the  conveyance  to  himself,  in 
contemplation  of  dissolution  of  the  corpo- 
ration and  to  comply  with  die  laws  of  tbe 
state,  was  tbe  performance  of  a  trust  created 
by  law,  in  that  it  was  a  delivery  to  him  of 
the  legal  estate  in  reference  to  which'  he  in 
reality  was  already  the  equitable  owner  in 
his  capacity  as  the  owner  of  the  entire  cor- 
porate stock,  and  was  not  in  violation  of  the. 
chami)erty  act;  and  (2)  that  the  deed  was 
executed  and  delivered  as  an  act  of  division 
among  the  stockholders  of  the  corporate  real 
assets,  with  no  oth«r  consideration,  as  one  of 
the  necessary  steps  in  the  actual  dissolution 
of  the  corporation,  the  disposal  of  the  realty 
and  the  dissolution  of  tbe  corporation  both 
being  a  compliance  with  the  inhibitions  and 
requirements  of  the  corporate  land  owner- 
ship laws  of  the  state,  and  that  the  validity 
of  the  deed  therefore  was  not  affected  by 
the  adverse  possession  of  defendants. 

We  cannot  lend  an  ear  to  the  argument  of 
the  first  contention,  for  the  reason  that  it  Is 
based  upon  an  illegality.  WhUe  plaintiff  tes- 
tified that  be  was  the  owner  of  the  stock 
of  the  corporation,  and  on  this  statement  bas- 
ed the  conclusion  that  be  was  the  owner  of 
Its  assets,  he  qualified  the  testimony  that  he 
was  the  owner  of  the  stock  by  the  statement 
that  two  shares  of  the  stock  were  held  by 
two  other  persons  for  the  purpose  of  pre- 
serving the  legal  official  life  of  the  corpora- 
tion. We  do  not  conceive  that  the  law  would 
permit  plaintiff  in  error  to  claim  owner- 
ship of  the  two  outstanding  shares  of  the 
stock,  and  thus  of  the  entire  corporate  stock. 
Under  the  law,  there  were  two  other  stock- 
holders of  the  corporation,  and  plaintiff  in 
error  was  not  the  owner  of  the  entire  as- 
sets of  the  corporation  by  reason  of  bis  own- 
ership of  all  but  two  shares  of  the  stock. 
He,  therefore,  was  not  the  owner  of  tbe  enr 
tire  legal  estate,  as  distinguished  from  the 
equitable  estate.  In  this  land,  and  therefore 
cannot  daim  immunity  from  champerty  un- 
der his  first  contention. 

Tbe  claim  that  the  validity  of  tbe  deed  was 
not  affected  by  the  adverse  possession  of  the 
defendants,  by  reason  of  the  facts  that  the 


deed  was  executed  by  fiie  corporation  as  an 
act  of  division  of  the  corporate  assets  among 
the  stockholders,  with  no  other  considera- 
tion, as  one  of  tbe  necessary  steps  in  tbe  ac- 
tual liquidation  and  dissolution  of  tbe  cor^ 
poratlon,  in  compliance  with  the  corporate 
land  ownership  laws  of  the  state,  requires 
consideration  of  the  varions  laws  involved. 

The  section  of  our  statutes,  in  force  at  the 
time  of  tbe  origin  of  the  subject-matter  of 
this  controversy,  and  Involved  here.  Is  see- 
Uon  2260  of  the  Revised  Laws  of  1910,  wbicb 
reads  as  follows:  * 

"Buying  Pretended  Titles.  Any  person  who 
ivyt  or  tellt,  or  in  any  manner  procures,  or 
makes  or  takes  any  promiae  or  covenant  to  eonr 
vey  any  pretended  right  or  title  to  any  lands  or 
tenements,  unless  the  grantor  thereof,  or  the  per- 
son making  sncb  promise  or  covenant  has  been 
in  possession,  or  he  and  those  by  whom  he  clainu 
have  been  in  possession  of  the  same,  or  of  tbe 
reversion  and  remainder  thereof,  or  have  taken 
the  rents  and  profits  thereof  for  the  space  of  one 
year  before  such  grant,  conveyance,  sale,  prom- 
ise or  covenant  made,  is  guilty  ot  a  mindemfan- 
or."    (Emphasis  ours.) 

This  court  lias  repeatedly  held  that  a  con- 
veyance made  in  violation  of,  or  as  the  con- 
summation of  a  violation  of,  this  section, 
tboogb  valid  as  between  the  grantor  and 
grantee,  is  void  as  to  tbe  person  in  adverse 
possession  of  the  land  conveyed;  and  this 
general  rule  is  so  well  settled,  and  so  well 
known,  ttiat  it  is  not  necessary  to  dte  or 
quote  from  such  decisions.  We  now  have  un- 
der consideration  an  asserted  exception  to 
the  general  rule,  viz.  a  theory  that  tbe  sec- 
tion does  not  by  letter  or  qtirlt  prohibit  all 
oonveyanoet  of  title  to  land  'under  tbe  pos- 
sessory conditions  outlined  in  tbe  statute. 
In  other  words,  the  theory  here  advanced  la, 
that  the  statute,  in  both  letter  and  intent, 
prohibits  only  the  present  actual  buving  or 
telling,  procuring,  making,  or  taking  of  any 
promige  or  oovenatU  to  convey;  and  does  not 
prohibit  tbe  actual  grant  or  oonveyanoe,  ex- 
cept if  the  grant  or  conveyance  be.  In  the 
words  of  the  statute,  "such  grant  or  convey- 
ance," as  may  be  based  upon  a  transaction 
of  pretent  buying  or  selling,  or  procuring, 
making,  or  taking  a  promise  or  covenant  to 
convey,  which  transaction  itself  actually  oc- 
curs, at  the  time  of  the  adrerae  poesession. 
For  analogy,  it  is  argued  in  effect  that.  If  tbe 
actual  landowner,  at  a  time  wtten  the  ad- 
verse possessory  circumstance  does  not  ex- 
ist, and  at  a  time  when  It  would  be  dear 
that  such  contract  is  not  within  tlie  sphere 
of  champertouB  influence,  makes  to  another  a 
sale  and  agreement  to  convey  bis  land  at  a 
future  time;  and  if ,  in  the  interim  between 
the  making  of  the  sale  and  contract  to  con- 
vey and  the  actual  conveyance,  adverse  pos- 
session in  still  another  person  should  Inter- 
vene against  the  owner,  in  such  an  event,  be- 
big  a  condition  under  which  equity  would 
compel  the  e:(ecution  of  the  deed,  and  tbe 
penalty  of  damages  would  attach  to  the  own- 
er for  failure  so  to  do,  an  inhibitioa  of  the 
execution  of  tlie  deed^  would  wodc^an  ex 
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post  fticto '  effect'  not  contemplated  by  tlie 
statute. 

Aa  BtlU  fnrtber  analogonato  these  conten- 
tloiis  and  ttie  above  Ulostratlon,  It  la  con- 
tended, In  effect,  tbat,  tbe  cbampetty  lav, 
being  for  tbe  veiy  purpose,  In  both  expres- 
sion and  intent,  of  prohlUtlng  the  willful 
acqnlsltliHi  of  rights  of  action  to  the  end  of  a 
promotion  of  litigation.  It  was  neither  the 
expression  nor  Intention  of  the  law  to  relieve 
Or  prohibit  a  compliance  with  an  obligation 
or  authority  to  convey,  created  by  the  law 
itself,  and  not  the  result  of  the  willful  or 
constructive  intention  of  tbe  conveyor  to 
foment  litigation. 

Upon  these  premises,  plaintiff  in  error 
bases  his  final  argument  that  the  Iowa  Land 
&  Trust  Company  was  organised  In  territo- 
rial times,  had  as  the  purpose  of  Its  existence 
a  business  contrary  to  the  policy  of  the  Con- 
stitution and  laws  of  the  state,  and  was 
required  to  dispose  of  Its  real  estate  within 
a  given  statutory  period;  that  at  the  time  of 
the  execution  of  the  deed  in  controversy  tbe 
corporation  was  in  process  of  dissolution.  In 
good  faith,  and  in  compliance  with  the  policy 
of  tbe  law,  which  was  Inimical  to  the  objects 
of  the  existence  of  the  corporation;  that.  In 
executing  the  deed,  the  corporation  was  but 
performing  the  obligations  Imposed  upon  It 
by  the  law.  In  dividing  Its  assets  among  the 
stockhAlders  in  the  process  of  dissolution; 
and  that,  by  the  deed,  the  corporation  also 
was  but  performing  the  strict  requirement  of 
the  law  that  It  dispose  of  its  real  estate 
within  a  given  time. 

[1]  It  Is  first  necessary  to  determine 
whether  the  section  of  the  statute  under  con- 
sideration was  intended  to  prohibit  any  and 
all  conveyances  of  land,  as  against  an  adverse 
iwssessor;  and,  if  not,  then  whether  the  con- 
veyance to  plaintiff  comes  within  any  except 
tlon. 

In  this  connection,  it  will  be  noted  that 
section  2259,  Rev.  Laws,  prohibiting  the  bnyi 
Ing  of  lands  already  Involved  In  pending  liti- 
gation, ewpre»§ly  prohibits  the  taking  of  any 
conveyance  of  lands  from  persons  not  In  pos- 
session, while  such  lands  are  In  suit,  by  a 
person  knowing  of  the  pendency  of  the  suit 
and  such  lack  of  possession  In  his  grantor; 
while  section  2260,  brought  Into  being  at  the 
same  time  by  the  same  legislative  power,  as 
a  i>art  of  the  same  legislative  act,  dealing 
with  transfers  of  property  adversely  held 
without  regard  to  pendency  of  suit,  and  cor- 
ollary to  the  first  section,  does  not  embody 
the  general  Inhibition  against  any  oonveyr 
ance,  but  only  against  "such  grant,  convey- 
ance," etc.,  as  are  based  upon  the  buvini;  or 
lellinff,  procuring,  or  talcing  of  promise  or 
covenant  to  convey,  trantacted  dvring  the 
time  of  the  eeittenoe  of  the  preioribed  ad- 
verse holdiMff.  This  difference  in  use  of 
words  Is  not  meaningless,  and  evidently  was 
dellberata 

Tbe  concQtlons  which  gave  rise  to  both  seo- 
tiona  were  tbe  same.    In  almost  every  oom- 


munity  are  IltlgloBBly  inclined!  persons,  who 
thrive  in  contention,  who,  unrestrained,  for 
I»ersonal  gain,'  spite,  or  fbndneSs  for  quarrel, 
would  be  prone,  not  alone  to  litigation  of 
'ftielr  own,  but  to  purchase  and  engage  In  Qie 
dormant  causes  of  action  and  disputes  of 
others.  Both  of  these  sections  came  Into 
existence  to  allay  the  social  unrest  conse- 
quent upon  such  activities,  as  a  blow  at  lltl-  . 
glousness,  and  not  for  the  purpose  of  strlldng 
down  rights.  The  one  section,  prohlbltlDg 
the  buying  of  titles  in  suit,  contemplated 
that  the  courts  having  already  assumed  Ju- 
risdiction, no  conveyance  should  be  made,  for 
the  reason  that.  If  there  were  outstanding 
rights,  either  resulting  from  operation  of 
law  or  otherwise,  acquired  at  a  time  when 
they  could  be  legally  so  acquired,  all  that 
was  necessary  was  for  the  holder  of  such 
rights  to  come  Into  the  litigation  pending 
and  obtain  an  adjudication  of  his  claims, 
and  he  would  be  compelled  to  this  course. 
The  other  section  evidently  .  contemplated 
that.  If  a  person  may  have  already  acquired 
rights,  at  a  time  when  litigious  Intent  In 
the  acquisition  waa  not  Imputed,  or  if  he 
should  acquire  rights  by  operation  of  law, 
1q  such  manner  that  no  litigious  Intention 
might  be  Imputed,  without  the  Inhibited  in- 
tent he  already  would  be  involved  in  the 
possibility  of  the  litigation,  and  that  the  full 
maturity  of  his  rights  not  alone  would  not 
meet  with  disfavor  In  the  law,  but  would 
be  favoired,  both  for  the  reason  that  the  law 
favors  a  vested  right,  and  the  further  reason 
that  the  elimination  of  his  obligor  restricts 
rather  than  broadens  the  limits  of  controver- 
sy. The  evident  intentions  of  the  sections 
force  the  concI^iBlon  that  the  first  section  de- 
liberately was  intended  to  be  so  worded  as 
not  to  tend  to  abrogate  substantial  uon- 
champeftoQs  rights^  and  did  not  prohibit  all 
conveyances. 

Ruling  Case  Law  lays  down  the  rule  as 
follows: 

"The  adverse  possession  must  exist  at  tlie  time 
of  the  conveyance,  in  order  to  aroid  it,  but  there 
are  cases  in  which  lands  may  be  held  adversely 
and  still  the  conveyanee  wUl  be  valid.  It  seems 
that  a  conveyance  made  in  the  performance  of  a 
duty  or  of  an  obligation  is  not  within-the  Btatntei 
It  is  on  this  principle  that  a  conveyance  of  land 
In  pursuance  of  a  person's  contract  of  sale,  or  a 
previous  bond  for  title,  or  parol  gift,  is  not  with- 
in the  statute,  if  the  contract,  bond,  or  gift  was 
made  at  a  tims  when  the  lands  were  not  held  ad- 
versely."   6  Ruling  Case  Law,  280. 

Cyc.  treats  the  matter  thus: 

"Conveyances  made  at  Judicial  and  official 
sales  or  under  decree  of 'court  of  lands  adversely 
held  by  third  parties  are  not  champertoua  either 
at  common  law  or  under  the  statutes.  •  *  • 
A  deed  to  land  in  the  adverse  possession  of  a 
third  person  is  not  invalid  if  executed  in  per- 
formance of  a  lawful  contract  entered  into  when 
the  land  was  not  so  held.  Similarly  a  deed  is 
not  invalid,  if  executed  to  correct  Biistakes  in  a 
conveyance  made  before  the  commencement  of 
the  ad  verse .  possession.  •  •  *  When  a  trust 
relation  subsists  between  the  parties,  a  convey- 
ance by  either  thnt  merges  tbe  lesral  and  equita- 
ble estates  1*  valid,  thoiigb  the  land  te  in  tiw  ac- 
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hwl  adveiM  iomeui^n  tt  t  thira  p«t80n. 
*  *  *  D«Tiaes.  are  aot  within  tite  auk  acalatrt 
conveying  pretended  titles."  6  Cyo.  874,  876r 
877,  and  878. 

Bach  of  tbe  above  works  cites  an  extei>- 
alve  list  of  aqtlioritles  in  support  of  the  doc- 
trine they  announce.  In  the  dedaions  cited 
there  seems  to  be  little  or  no  conflict,  except 
that  the  exception  was  not  adhered  to  by 
some  of  the  courts  in  cases  of  sales  on  ex- 
ecution, where  the  creation  of  the  debt  and 
the  consequent  Judgment  and  execution  sale 
might  have  been  construed  a»  willfully 
brought  about  or  permitted  by  the  debtor  for 
the  purpose  of  subverting  the  Intent  of  tl)e 
statute  on  champerty. 

Tbe  Supreme  Goort  of  Term<mt,  in  refer- 
ring to  a  statute  similar  to  ours,  saiid: 

"That  statute  was  enacted  to  carry  out  a  prin- 
ciple of  the  common  law  which  forbids  the  traffic 
and  speculation  in  matters  of  dispute  and  litlpia- 
tion;  and  this  cut  up  by  the  roots  the  business 
of  breeding  lawsuits.  And  it  has  ev«r  been  held 
that  the  surrender  of  a  trust,  or  a  conveyance 
that  merely  merged  the  equitable  and  legal  es- 
tates—what a  court  of  equity  would  compel— was 
not  within  the  mischief  which  that  statute  was 
intended  to  prevent."  Stacy  v.  Bostwick,  48  Vt 
102. 

Tbe  Supreme  Oowt  of  Gonnectlciit,  Im  a 
similar  case,  said: 

"A  conveyance  made  by  a  trostae  to  the  party 
holding  the  equitable  title  is  not  a  sale  of  a  pre- 
tended title.  A  release  oi  the  title  by  a  mort- 
gagee, •  •  •  after  the  satisfaction  of  the 
mortgage,  Is  not  within  the  statute.  •  •  • 
Here  the  bank  held  the  legal  titU  under  the  mort- 
gage, while  Alfred  Todd,  having  as  surety  paid 
the  mortgage  debt,  had  been  subrogated  to  tbe 
beneficial  interest  held  by  the  bank,  and  was  now 
the  equitable  owner.  A  conveyance  to  him  by 
the  bank  of  the  hare  legal  title  in  these  circum- 
stances could  not  be  affected  by  tbe  adverse  pos- 
session of  the  defendants.  A  full  title  therefore 
passed  to  Alfred  Todd  by  the  deed  of  the  receiv- 
ers." Townsend  Sav.  Bank  v,  Todd,  47  Conn. 
190. 

Tbe  Supreme  C!ourt  of  Kentucky,  In  treat- 
ing of  the  validity  of  a  sheriff's  deed,  the 
execution  defendant  being  out  of  possession 
after  the  sale  and  at  the  time  of  the  execu- 
tion of  the  deed,  said: 

"Tbe  contention  of  tbe  appelleea  that  said  par- 
cels of  land  were  held  by  them  adversdy  to  th« 
appellants  at  the  time  they  received  the  conveys 
ances  from  tbe  sheriff  is  not  an  available  de- 
fense. There  was  ns  adverse  holding  of  said 
parcels  of  hmd  at  the  time  th*  sheriff  sold  them, 
and  it  is  well  settled  that  the  law  of  champerty 
does  not  apply  to  deeds  made  to  carry  into  effect 
a  contract  for  the  sal*  of  land  of  which  there  was 
no  adverse  possession  at  the  time  the  contract 
was  entered  into,  althvagh  the  land  be  held  ad- 
versely when  the  deed  is  made."  Greer  v.  Win- 
tersmith,  86  Ky.  516,  4  S.  W.  232,  7  Am.  Sb 
Rep.  613. 

Other  cases  supporting  the  rule  that  con- 
veyances by  grantors  under  legal  or  equitable 
pbligations,  or  in  pursuance  of  legal  or  equi- 
table duty  to  execute  the  conveyance,  are 
found  In  tbe  authorities  quoted  firom,  and  ad- 
ditional cases  are  as  follows:  West  v.  Draw- 
born,  20  Ga.  170,  65  Am.  Dec.  614;  Morton 
y.  Sanders,  31  Ky.  (1  Dana)  14;  Harral  v. 
Ltfvwty,  fiO  Goao'.  46,  47  Am.  Be».  608;   Va- 


rtck  ▼.  JAcfesOB,  3  Wend.  (N.  T.)  IM,  19  An. 
Dec.  671 ;  Tnttle  t.  Jackson,  6  Wend.  (N.  T.) 
218,  21  Am.  Dee.  806;  Mttcbell  t.  Stevess,  1 
Alfeena  (Vt.)  16;  Appleton  v.  Mson,  8  Tt 
280;  McCoy  v.  Williford,  32  Tom.  (2  Swao) 
642 ;  Sims  v.  Cross,  18  Tenn.  (10  Yerg.)  460; 
Humes  v.  Bernstein,  72  Ala.  646. 

None  of  the  cases  found  deals  wlfii  a 
state  of  facts  Identical  with  the  facts  in  this 
case ;  bnt  tbe  role  to  be  drawn  fnnn  tbe  cas- 
es Is  applicable.  Running  through  the  great 
body  of  Jndlcial  Interpretation  of  similar 
statutes  seems  to  be  the  rule  that  snch  stat- 
ntes  are  not  intended  to  bar  coQv«yanoe8  by 
grantors  und6r  legal  or  eonitable  duty  or 
obligation  to  convey,  where  sudi  duty  or  ob- 
ligation arises  prior  to  tbe  adverse  posses- 
sion of  the  third  party,  or  where  it  arises 
afterwards  from  operation  ot  law,  and  clear- 
ly not  from  tbe  purpose  of  the  parties  to  that 
end.  It  is  clearly  not  the  Intent  of  tbe  law 
to  prohibit  obedience  to  its  own  mandates. 

We  do  not  lose  sight  of,  and  the  other 
courts  In  construing  tMs  law  have  not  ignor- 
ed, tbe  principle  of  livery  of  seisin,  bnt  It  is 
entitled  only  to  Its  proper  weight,  nils  prin- 
ciple cams  into  existence  during  the  early 
period  of  feudalism  in  Kogland,  when  some 
public  method  of  aUenatlng  land  was  made 
hnpeiatlve  by  the  Illiteracy  of  the  people.  A 
proposed  grantor  and  grantee  went  with  wit- 
nesses to  the  land  to  be  sold,  aftd  tat  tbe  pces- 
enoe  of  the  witnesses  tbe  grantor  banded  to 
tbe  grantee  a  dod  of  dirt  firom  tbe  land,  or 
other  token ;  and  this  completed  tbe  investi- 
ture of  the  title.  Tbe  advance  of  education 
has  modified  thte  principle  t»  coincide  with 
other  modem  conditions,  so  that  tbe  legal 
maldng,  dellTery,  and  recording  ot  a  deed 
peases  the  adsin  without  any  formal  entry. 
In  states  which  have  no  statute  againet  the 
purchase  of  lands  In  adverse  posseaBlen.  this 
ancient  principle  does  not  vitiate  a  eonvey- 
anee  of  lands  adversely  held.  Purcell  v.  Har- 
nett, 80  Okl.  605,  121  Pac.  231.  The  inhibl- 
tiana  of  our  statute,  therefore,  are  not  based 
on  this  principle,  bnt  upon  its  own  provisions, 
wttbdrawing  tbe  ImpUcatien  of  sei^n.  If  tbe 
law  requires  a  conveyance,  the  law,  therefore, 
will  Imply  seisin,  <lf  this  be  a  necessary  In- 
gredient of  the  transaction. 

[2]  The  qnestion  now  presents  itself:  Was 
the  conveyance  in  this  case  sadi  aa  to  bring 
it  within  tbe  Inhibitions  ot  the  statute?  Sec- 
tions 1242  and  1243  of  the  Revised  Laws  of 
1010  read  as  follows: 

"1242.  Land  Companie$.  No  corporation  shall 
be  created,  licensed,  or  chartered  in  this  xtate 
fbr  the  purpose  of  baying,  acquiring,  selllne. 
trading,  or  dealinp  in  real  estate  other  than  real 
estate  located  in  incorporated  cities  and  towns, 
and  as  additions  to  siich  cities  and  towns;  nor 
shall  any  corporation  doing  business  in  this  state 
buy,  acquire,  sell,  trade,  or  deal  in  real  estate  for 
any  purpose,  except  enib  lands  as  may  lie  located 
in  ineorperated  cities  and  towns  and  as  addittons 
thereto,  and  except  such  as,  shall  be  necessary 
and  proper  for  carrying  on  the  business  for 
which  such  corporation  was  licensed  or  charter- 
ed; nor  shall  any  corporation  be  created,  li- 
oensed,  or  cttartered  to  do  basiaaM  in  this  states 
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for  Uw  puiposa  of  vetinf  m  tgvat  ia  bnyinK  or 
selling  real  estate,  except  as  heiein  provided: 
Provided,  however,  that  corporations  shall  not 
be  precluded  from  taking  mortgages  on  real  es- 
tate to  secure  loana  or  debts  or  from  acquiring 
title  thereto  upon  foreclosure  of  such  mortgages 
or  in  the  collection  of  debts,  conditioned  that 
such  corporation  or  corporations  shall  not  hold 
any  real  estate  so  acquired  for  a  longer  period 
than  seven  year*,  and  conditioned  that  disposi- 
tion or  incumbrance  of  such  land  shall  in  no 
way  be  made  to  another  corporation,  or  corpora- 
tions: Provided,  farther,  that  this  section  shall 
not  api>Iy  to  trust  companies  taking  only  the 
naked  title  to  real  estate  in  this 'state,  as  trus- 
tee, to  be  held  solely  as  security  for  indebtedness 
pursuant  to  socb  trust 

"1243.  DUpotiHon  of  Burplm*  ReaUf.  Bvery 
coriMration  doing  business  in  this  state  which 
owns  real  estate,  other  than  real  estate  within 
the  corporate  limits  of  cities  and  towns,  or  as 
additions  to  cities  and  towns,  or  either  of  such, 
shall,  unless  the  same  shall  be  necessary  and 
proper  for  carrying  on  the  business  for  which 
such  corporations  are  licensed  or  chartered,  sell 
and  dispose  of  said  real  estate  within  a  period  of 
seven  years  from  the  26th  day  of  May,  1908: 
Provided,  that  all  corporations  which  may  here- 
after acquire  title  to  real  estate  ui>on  foreclo- 
sure of  mortgage  or  in  collection  of  debts  shall 
dispose  of  said  real  estate  within  a  period  of 
seven  years  from  the  date  said  title  was  acquir- 
ed: Provided,  further,  that  If  at  the  expiration 
of  seven  years  from  the  date  heretofore  respec- 
tively mentioned,  if  sueh  lands  remain  unsold,  it 
shall  be  the  duty  of  the  county  attorney  of  the 
county  in  which  such  real  estate  is  situated  to 
proceed  by  information  in  the  name  of  the  people  i 
of  the  state  of  Oklahoma  against  such  corpora- ' 
tion  in  the  district  court  of  such  county,  and 
such  court  shall  hear  and  determine  the  facts 
and  proceed  against  said  property  as  in  case  of 
escheat." 

Section  1242  Is  a  re-enactment  of  tbe  pro- 
visions of  article  22,  i  2,  of  the  state  Con- 
stitution. Both  sections  of  tbe  statute  were 
enacted  prior  to  the  execution  of  tbe  deed  in 
controTergy. 

From  a  reading  of  these  sections,  the  pol- 
icy of  onr  Constitution  and  laws  with  refer- 
ence to  corporate  ownership  of  lands  48  clear, 
without  comment.  It  Is  plain  that  It  was 
absolutely  required  by  law  that  the  Iowa 
L^nd  &  Trust  Company  dispose  of  Its  Inter- 
ests In  the  real  estate  in  this  case  within  sev- 
en years  from  May  26,  1008.  It  would  seem 
to  be  within  tbe  policy  of  the  Coostltntlon 
and  laws  of  the  state  that  such  disposal 
should  be  had  as  quickly  as  possible.  It 
would  further  seem  to  be  within  this  policy, 
If  not  within  the  strict  mandate,  that  the 
Iowa  Land  &  Trust  Company,  having  been 
organised  for  purposes  inconsistent  with 
these  sections  of  the  Constitution  and  stat- 
utes, should  seek  dissolution  of  its  corporate 
existence  at  the  earliest  possible  moment. 

Article  B,  c.  15,  Revised  Laws  of  1010  (ar- 
ticle 5,  c.  20,  Compiled  Laws  of  1009),  ex- 
pressly authorizes  tbe  voluntary  dissolution 
of  corporations,  by  action  in  the  district 
court.  The  Iowa  Land  8c  Trust  Company  un- 
der the  state  laws  could  not  contiuue  to  ex- 
ercise the  functions  for  which  it  was  created. 
That  it  should  take  advantage  of  the  provi- 
sions authorizing  Its  dissolution  was  in  strict 
accord  with  the  law's  policy. 


Section  1278,  Beviaed  Laws  laiO  (section 
1800,  Complied  Laws  of  100^,  Mads  as  fol- 
lows, vl2. : 

"Unless  other  persons  are  appoiated  by  the 
court,  the  directors  or  managers  of  tbe  affairs 
of  such  corporation  at  the  time  of  its  dissoltition 
are  trustees  of  the  creditors  and  stockholders  or 
members  of  the  corporation  dissolved,  aud  have 
fuU  power  to  settle  the  affairs  of  tbe  corporation, 
and  to  collect  and  pay  debts  and  divide  among 
the  stockholders  the  property  which  remains  aft- 
er the  payment  of  debts  and  necessary  expenses; 
and  for  such  purposes  may  maintain  or  defend  ac- 
tions in  their  own  names  by  the  style  of  the  trus- 
tees of  such  corporation  dissolved,  naming  it; 
and  no  action  whereto  any  such  corporation  is 
a  party  shall  abate  by  reason  of  such  dissolu- 
tion." 

By  the  terms  of  this  section  of  the  stat- 
utes, the  directors  of  a  dissolving  corporation 
are  expressly  designated  as  trustees  of  the 
stockholders'  for  tbe  purposes  of  winding  up 
the  affairs  of  the  corporation,  and  dividing 
among  the  stockholders  the  property  of  the 
corporation;  and  a  division  ot  the  property 
among  tbe  stockholders  is  specifically  author- 
ized. 

Such  a  division  is  not  alone  authorized; 
but  the  Implication  is  that  it  would  be  de- 
creed by  a  court  of  equity,  if  not  done  vol- 
untarily. We  see  no  reasMi  why  this  wind- 
ing up  of  the  affairs  of  tbe  corporation,  and 
division  of  Its  property  among  the  stock- 
holders, may  not  be  accomplished  prior  to  the 
decree  of  dissolution,  and  thus  be  in  pur- 
isuance  of  the  authority  of  this  statute.  The 
second  paragraph  of  the  second  section  of  the 
chapter  of  the  statutes  on  dissolution  of  cor- 
porations expressly  provides  that  one  of  the 
allegations  of  the  petition  for  dissolution 
shall  be  that  all  claims  and  demands  against 
the  corporation  have  been  satisfied;  and 
such  was  the  finding  of  the  decree  of  dissolu- 
tion in  this  case.  The  affairs  of  the  corpora- 
tion being  completely  adjusted  prior  to  the 
filing  of  the  petition  for  dissolution,  all  stock- 
holders consenting.  It  would  seem  a  useless 
fiction  to  require  the  division  to  await  the 
decree.  At  least  it  is  sufficient  to  say  that 
the  decree  having  been  entered,  the  division 
made  prior  thereto  is  but  what  would  have 
been  afterwards  authorized  and  compelled. 
If  not  performed.  A  corporation  is  but  an 
aggregation  of  persons,  who  are  Its  mem- 
bers or  stockholders,  standing  In  the  stead 
of  the  stockholders  in  the  ownership  and  con- 
trol of  their  property.  When  its  ends  have 
been  accomplished  and  Its  other  obligations 
discharged,  and  It  Is  la  bona  fide  process  of 
dissolution.  It  seems  to  us  not  too  much  to 
say  that,  until  the  property  of  the  dissolved 
corporation  shall  have  been  turned  over  to 
the  directors  as'  trustees,  the  corporation  Is 
in  the  nature  of  a  trustee  of  the  property 
for  tbe  stockholders,  and  Qiat  a  division  of 
this  property,  satisfactory  to  the  stockhold- 
ers, is  but  the  performance  of  a'  trust 

If  a  dissolving  corporatloB  owns-  tbe  title 
to  real  estate,  such  title  Is  property  whldi 
would  be  required  to  be  divided  among  the 
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atocfcbolden.  It  does  not  teem  that  adverse 
possession  in  another  party  edionld  be  allowed 
to  defeat  the  tmst  In  favor  of  the  stockhold- 
ers, nor  that  the  existence  of  the  corporation, 
which  is  not  In  accord  with  the  poUdea  of 
the  fundamental  law  of  the  state,  should  be 
■  continued  for  the  sole  purpose  of  litigating  the 
question  of  the  possession  of  the  adv^sely 
held  land.  If  the  corporation  may  properly 
be  dissolved  under  such  circumstances,  the 
trust  in  favor  of  the  stockholders  as  to  this 
title  would  neoessarlly  result  We  see  no 
reason  why  the  directors-  of  the  deceased 
corporation,  as  trustees  for  the  stockholders, 
should  be  required  to  bring  the  suit  for  pos- 
session; for  we  have  seen  that,  under  t^e 
authorities,  the  merger  of  the  legal  and 
equitable  title  in  trust  estates  is  not  Inhibit- 
ed by  the  champerty  statute  on  account  of 
adverse  holding.  The  title  to  the  land  is  a 
unit  of  the  trust  property,  and  the  statute 
specifically  authorizes  a  division  of  this  trust 
property  by  the  directors  as  trustees.  As 
we  have  said,  we  see  no  reason  why  the  trust 
might  not  be  perforu:ed  by  the  corporation 
through  its  stockholders  and  directors,  prior 
to  the  decree,  as  well  as  by  the  directors- 
after  the  decree. 

We  conclude  that,  where  a  corporation  was 
organized  in  the  Indian  Territory  prior  to 
statehood,  having  as  the  object  of  its  exist- 
ence dealing  and  trading  in  real  estate,  and 
where  a  continuance  of  the  exercise  of  the 
functions  for  which  such  corporation  was 
created  is  in  violation  of  the  expresst  provi- 
sions of  the  Constitution  and  laws  of  the 
state,  and  the  indefinitely  continued  owner- 
ship of  real  property  by  such  corporation 
is  contrary  to  the  policy  of  such  Constitution 
and  laws,  it  is  in  accord  -^th  the  policy  of 
the  Constitution  and  law  of  the  state  that 
such  corporation  seek  voluntary  dissolution 
and  dispose  of  its  lands;  and  where  such  a 
corporation,  in  bona  flde  compliance  with 
such  a  policy  of  the  law,  in  contemplation 
of  such  dissolution,  which  actually  occurs 
within  a  reasonable  time,  as  a  step  in  the 
process  of  dissolution,  divides  its  assets 
among  Its  stockholders,  and  in  making  such 
division  executes  to  one  of  such  stockholders 
a  conveyance  of  lands  adversely  held  by  a 
third  i)erson,  such  conveyance,  being  neces- 
sary to  accomplish  such  dissolution  and  di- 
vision of  assets,  is  authorized  by  law  and 
not  in  violation  of  the  inhibitions  of  section 
22G0  of  the  Revised  Laws  of  1010,  and  it 
Ijs  not  void  as  to  such  adverse  bolder,  it  be- 
ing dear  that  such  dissolution  is  had  in  good 
faith  to  comply  with  the  policies  of  the  law, 
and  that  the  conveyance  la  a  mere  InddeDtto 
and  not  the  object  of  the  dissolution. 

[3]  Under  this  holding,  the  deed  from  the 
Iowa  Land  &  Trust  Company  to  plaintiff  in 
error  was  not  void  on  account  of  the  adverse 
possosslon  of  the  defendants  in  error;  and 
the  lower  court  erred  in  sus-taining  the  de- 


murrer of  defandanta  t»  One  evidence  of 
plalntur  upon  the  ground  of  champerty  In 
such  deed. 

The  judgment  of  the  lower  court,  therefore, 
should  be  reversed,  and  the  cause  remanded 
for  proceedings  in  accordance  herewith. 

PBR  CUBIAM.    Adopted  1b  whole. 


WHITAKEB  V.  STATE  ex  reL  PIEBCK 

(No.  8660.) 
(Supreme  Court  of  Oklahoma.    Oet  31,  1916.) 

(Byllabua  by  tka  CourtJ 

1.  Quo  Wabbanto  «=»10— Pbimabt  S^jectiox 
— Coiratai. 

Where  plaintiff  wa*  shown  by  the  canvass 

of  the  precinct  returns  to  have  been  nominated 
for  the  office  of  county  commissioner  upon  the 
Democratic  ticket,  and  thereafter  upon  a  recount 
under  section  3038  of  the  Bevised  Lews  of  Okla- 
homa 1910,  defendant  was  shown  to  have  receiv- 
ed the  nomination,  plaintiff  has  a  remedy  by  an 
action  in  the  nature  of  quo  warranto  to  try  the 
title  to  such  nomination. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  U  10-12;  Dec.  Dig.  «=>10.] 

2.  E1.1CTIONS  «=»126(7)— PaniABT  Electiohs 
— Recount— PowsB   or   CooiriT    Elscxioii 

BOABD. 

The  duties  performed  by  the  county  election 
board  when  recounting  the  ballots  cast  at  a  pri- 
mary election  under  section  3038,  Revised  Laws 
1910,  are  ministerial  hi  their  nature,  and  said 
board  in  so  dping^  is  not  vested  with  judicial 
power  to  inciuire  into  and  determine  questions 
that  are  judicial  in  their  nature,  but  is  limited 
to  a  recount  of  the  ballots  upon  their  face. 

[Ed.    Note.— EOr  other   cases,   aee   Elections, 
Dec.  Dig.  «=»126(7).] 

3.  Elections  «=»126(7)— Prdcabt  Eiactiohb 
—  Recount  —  Powgb  of  Couirar  Elbchon 

BOABD. 

The  returns  made  by  the  precinct  officials 
to  the  county  election  board,  until  impeacdied, 
constitute  prima  fade  evidence  of  the  votes  cast 
and  of  the  result  of  said  primary  election,  which 
will  be  overcome  when  a  different  result  is  made 
to  appear  upon  a  recount  of  the  ballots. 

[EJd.   Note.— For   other  cases,   see   Elections, 
Dec.  Dig.  «s>126(7).] 

4.  Elbctions  *=»164(10)  —  Gortbbtb  —  Evi- 

OXNOB. 

As  between  the  ballots  and  the  canTaas 
thereof  by  the  election  officers,  the  ballots  are 
the  primary  and  controlling  evidence  where  it 
is  made  to  appear  that  they  have  been  preserv- 
ed in  the  manner  and  by  the  officers  prescribed 
by  statute,  and  that  they  were  the  identical  bal- 
lots cast  by  the  voters,  and  that  while  in  such 
custody  they  bave  not  been  so  exposed  to  the 
reach  of  unauthorized  persons  as  to  afford  a  rea- 
sonable opportunity  for  their  having  been  chang- 
ed or  tampered  wiUi. 

[Ed.   Note.— For  other  cases,   see  Election*, 
Cent  Dig.  (  136;    Dec.  Dig.  <S=9l54(10).] 

5.  Elections  «s>154(10)— Pedcabt  Ecbotions 
— Contest— BvinBNCE. 

Where  it  is  made  to  appear  that  after  the 
ballot  boxes  and  election  returns  have  been  de- 
livered into  the  custody  of  the  county  election 
board,  and  before  a  recount  of  the  ballots  the 
boxes  containing  the  ballots  cast  at  an  election 
have  been  left  in  the  custody  of  a  person  other 
than  one  of  the  election  offidals,  and  that  a  num- 
ber of  ballots  cast  by  the  voters  have  been  ab- 
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Btracted  and  destroyed  and  other  ballot*  forg^ 
aud  placed  in  said  boxes,  and  a  number  of  other 
ballots  cast  at  said  election  are  mutilated  so  as 
to  change  the  result  of  said  election  as  deter- 
mined b;  the  canvass  of  the  retama,  the  ballots 
are  discredited  to  such  an  extent  as  to  destroy 
their  controlling  weight  as  evidence  in  a  contest 
over  a  nomination  at  such  election. 

[Ed.  Note.— For  other  cases,  see  BlecBons, 
Cent.  Dig.  i  186;  Dee.  Dig.  «=>164(10).] 

6.  KLEcnoNB  «=»154(11)— Pbimabt  ElbctIowb 

— C0KXE81<— QUB6TI0KS  FOB  JlTBT. 

Whether  the  ballots  introduced  in  evidence 
were  the  identical  ballots  cast  by  the  voters,  and 
whether  they  were  in  the  same  condition  as 
when  cast,  and  the  weight  to  be  given  to  the 
ballots  as  evidence,  as  well  as  to  all  other  testi- 
mony in  the  case,  are  questions  to  be  left  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  <S=>1B4(11).] 

T.  Elections   €=>149— Primabt   EJleotions— 

Contest— RiOHT  of  Acnow. 
Where,  because  of  the  Ulegal  and  fraadnlent 
acts  of  another  in  tampering  with  the  ballots 
cast  at  a  primary  election,  a  person  who  was  a 
successful  candidate  therein  is  deprived  of  his 
nomination  upon  a  recount  under  section  8038, 
Revised  Laws  1910,  he  may  maintain  an  action 
to  try  the  title  to  such  nomination  against  the 
person  wrongfully  declared  bjr  the  election  offi- 
ciala  entitled  thereto,  irrespective  of  the  identity 
of  the  culprit,  whether  his  opponent  in  said  pri- 
mary was  connected  with  sach  unlawful  con- 
duct or  not. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Cent.  Dig.  $  132;   Dec.  Dig.  «=»14».] 

8.  fiUECTzoNB  «=»164<10)— Pbimabt  EuconoN 
— Contest— Admissibility  of  Evidbhcb. 
In  the  instant  action  it  was  not  error  to  re- 
ject an  offer  by  defendant  to  show  how  certain 
voters  voted  in  said  primary  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  136;  Dec.  Dig.  <8=»154(10).] 

ESrror  from  District  Court,  Pittsburg  Coun- 
ty;   R.  W.  Hlggins,  Judge. 

Primary  election  contest  by  the  State,  on 
the  relation  of  J.  O.  Pierce,  against  Emeat 
WMtaker.  Judgment  for  relatiw,  and  de- 
feadant  brings  error.    Affirmed. 

Amote  &  Anderson  and  Andrews  &  Leldtke, 
all  of  McAlester,  for  plaintiff  in  error.  Wil- 
kinson &  Scott  and  Geo.  M.  Porter,  all  of 
McAlester,  and  W.  O.  Gllmore,  of  Kiowa,  for 
defendant  in  error. 

liARDT,  3.  This  Is  a  contest  over  the 
Democratic  nomination  for  the  ofQoe  of 
county  commissioner  for  tbe  second  commls)- 
sioner's  district  of  Pittsburg  county,  at  the 
primary  election  therefor  held  in  that  coun- 
ty on  August  1,  1916.  The  official  returns 
of  tbe  precinct  officials  at  said  primary,  as 
canvassed  by  the'  county  election  board, 
showed  that  defendant  In  error,  Pierce,  re- 
ceived 250  votes,  and  plaintiff  in  error,  Whit- 
aker,  received  238  votes,  for  such  nomina- 
tion. The  parties  wUl  be  referred  to  as  they 
appeared  in  the  trial  court 

The  defendant,  Whitaker,  who  lost  on  the 
face  of  the  returns  as  made  by  the  precinct 
officers,  claimed  a  recount  tutder  section  3038, 
Revised  Lews  1910,  which  recount  showed 


tliat  plaintifl,  Plecoi,  received  280  ▼otas,  and 
defendant,  Whitaker,  244  votes.  After  the 
recount  plalntia.  Pierce,  brought  this  action 
to  contest  the  right  of  defendant,  Whitaker, 
to  the  nomination  for  said  office. 

[1]  Defendant  contends  that  the  laws  of 
this  state  do  not  permit  the  maintenance  of 
an  action  of  this  kind.  Section  3035,  Revised 
Laws  1910,  declares  that  all  provisions  ot 
tbe  laws  governing  general  elections,  not  in 
conflict  with  chapter  28,  entitled  "Elections— 
Primary,"  are  made  applicable  to  primary 
eHBetXaaa,  and  section  3054  provides  that  all 
C(»itests  arising  out  of  primary  elections  shall 
be  settled  and  decided  In  the  same  manner 
as  is  now  or  may  hereafter  be  by  law  provid- 
ed for  general  elections,  except  as  otberwlssi 
provided. 

Eobert«  et  aL  v.  Marshall  et  aL,  83  OkL  716, 
127  Pac.  703,  was  an  action  for  mandamusf 
to  the  state  election  board  in  which  Marshall 
sought  to  compel  the  state  election  board  to 
meet  and  recanvass  a  second  set  of  returns 
certified  to  it  by  a  county  election  board 
after  the  original  returns  had  been  canvassed 
and  the  result  declared  and  certiflcatA  ot 
nomination  issued.  The  writ  was  denied; 
the  court  holding  that  plaintiff  bad  a  rem- 
edy by  an  action  In  tbe  nature  of  quo  war- 
ranto against  the  holder  of  the  nomination 
to  try  the  title  thereto,  following  Newbonse 
r.  Alexander,  27  Okl.  46,  UO  Pac  1121,  SO 
L.  R.  A.  (N.  S.)  602,  Aim.  Cas.  1912B,  674. 

[2]  The  duties  performed  by  the  county 
Section  board  in  a  recount  under  this  section 
of  the  statute  are  miniBterial  in  their  nature, 
and  the  board  is  not  vested  with  Judicial 
power  to  inquire  into  and  determine  ques- 
tions that  are  Judicial  in  their  nature,  but 
are  limited  merely  to  a  recount  of  the  bal- 
lots upon  their  face.  Stearns  v.  State,  23 
Okl.  462,  100  Pac  809;  Shelton  v.  McMiUan, 
Judge,  43  OUL  486,  143  Pac.  196. 

This  being  true,  if  plaintifl  was  not  enti- 
tled to  maintain  this  action,  he  would  be  with- 
out a  rouedy;  but  such  Is  not  the  condition 
of  the  law,  for  it  is  expressly  enacted  under 
section  8064,  as  already  seen,  that  all  con- 
tests arlBdng  out  of  primary  elections  shall 
be  settled  and  determined  in  the  same  man- 
ner as  similar  controversies  arising  out  at 
general  elections,  except  where  otherwise  ex- 
pressly provided.  The  plaintiff  therefore  had 
the  right  to  maintain  this  action,  and,  upon 
proper  lowing,  was  entitled  to  a  Judgment 
in  his  favor. 

There  were  five  candidates  for  the  nomina- 
tion for  the  office  of  commissioner  of  district 
No.  2,  and  at  Kiowa  precinct  plaintiff.  Pierce, 
received  80  votes,  and  defendant,  Whitaker, 
15  votes,  and  one  Allen,  a  candidate  for  the 
same  office,  received  1  vote.  At  Pittsburg 
precinct  plaintiff.  Pierce,  received  58  votes, 
and  defendant,  Wlhitaker,  4  votes.  The  plain- 
tiff alleged  that  after  the  election  had  been 
held  and  the  ballots  cast  thereat  counted  by 
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the  precinct  oSlelalai  aM  the  r^inras  properly 
certified  to  the  oonnty  electloQ  board,  that 
the  ballot  boxes  containing  the  ballots  cast 
at  Kiowa  and  Pittsburg  precincts  were  apea- 
ed,  and  from  the  box  containing  the  votes 
cast  at  Elowa  precinct  10  of  the  ballots  cast 
by  the  voters  In  said  election  were  removed, 
and  10  other  ballots  taken  from  the  bundle 
of  unused  ballots,  and  were  forged  hi  favor 
of  defendant,  Wbltaker,  and  placed  on  the 
string,  and  that  such  other  ballots  which 
bad  been  cast  by  the  electors  were  mutilated 
by  stamping  same  opposite  the  name  of  some 
other '  candidate  for  commissioner  In  said 
district,  thereby  changing  the  result  of  the 
election  at  that  precinct,  so  as  to  show  that 
plaintiff  only  received  68  votes.  Instead  of 
80,  and  that  defendant,  Whltaker,  received 
21  votes.  Instead  of  15,  as  shown  by  the 
official  returns.  That  from  the  box  contain- 
ing the  ballots  cast  in  Pittsburg  precinct  6 
ballots  were  taken  from  the  back  of  the  pad 
or  bundle  of  unused  ballots,  which  had  been 
returned  by  the  precinct  officials,  and  were 
forged  In  favor  of  defendant,  Whltaker,  and 
placed  in  the  box,  and  6  ballots  that  had  been 
voted  for  plaintiff  were  taken  out  of  the  bal- 
lot box  and  destroyed,  and  at  said  time  6  oth- 
er ballots  legally  cast  for  plaintiff  were 
mutilated. 

The  evidence  showv  that  288  ballots  were 
printed  and  sent  to  Kiowa  prednct,  which 
were  numbered  consecutively  from  Ito  286. 
The  name  of  plaintiff,  Pierce,  was  printed  at 
the  bottom  of  the  list  of  names  of  candidates 
for  commissioner  on  all  of  said  ballots  up  to 
and  Including  No.  242,  and  i^ton  the  remainder 
the  name  of  one  Williamson,  a  candidate  for 
said  office,  was  printed  at  the  bottom  of  the 
list  oi  names  of  candidates  for  that  office.  It 
appears  from  the  evidence  that  all  of  the 
ballots  voted  at  the  Kiowa  precinct  except 
10  have  plaintiff's  name  at  the  bottom,  which 
10  have  the  name  of  Williamson  in  that 
position.  The  number  of  ballots  returned  by 
the  precinct  officials.  Including  the  ballots 
voted,  2  that  were  mutilated,  being  Nos.  2fi 
and  93,  and  those  amused,  amounted  to  286, 
the  exact  number  sent  them  prior  to  the 
election.  Upon  the  recount  only  276  ballots 
were  found,  and  when  the  boxes  were  op«ied 
the  envelopes  containing  the  voted  ballots  had 
been  torn  open.  Upon  the  original  count  the 
ballot  voted  for  Allen  was  counted  next  to 
the  last  vote,  and  placed  upon  the  string 
next  to  the  last  ballot.  Upon  the  recount 
the  Allen  ballot  was  found  to  be  the  eleventh 
ballut  from  the  last  on  the  string.  One 
hundred  and  forty-seven  ballots  In  the  Oowa 
box  are  stamped  In  blue  and  black  ink,  while 
the  10  ballots'  alleged  to  have  been  forged 
are  stamped  In  purple  ink. 

One  hundred  and  forty-six  ballots  were 
sent  to  Pittsburg  precinct,  all  of  which  were 
accounted  for  in  the  precinct  returns,  80 
ballots  being  cast,  66  unused,  and  none  muti- 
lated, 'tlxe  last  number  in  the  bundle  of 
unused  ballota  mow  la  Na  140,  sbowlnc  a 


discrepancy  «f  6  baDots  between  ite  amomit 
sent  to  the  precinct  officials  and  returned  by 
them  and  those  In  the  possession  of  the  couo- 
ty  election  board.  A  number  of  baUots,  upon 
the  recount,  in  this  box  were  ihntllated,  aod 
the  mutilation  plainly  appears  to  have  been 
made  by  a  defective  stamp,  and  In  pniple 
Ink,  while  the  voters  In  the  preparation  of 
tb^r  ballots  used  a  blue  or  black  Ink,  and 
a  different  stamp.  Upon  the  recount  of  tlw 
ballots  cast  In  the  Pittsburg  prednct  plain- 
tiff. Pierce,  ia  shown  to  have  received  51 
votes,  and  defendant,  Wjhltaker,  8  votes. 
It  Is  admitted  that  the  official  returns  of  all 
the  other  precincts  are  correct,  and  on  the 
recount  Pierce  received  a  total  of  230  votes, 
and  "Kliltaker  244  votes. 

[S,  4]  Neither  side  makes  any  contention 
that  any  Irregularities  affecting  the  result 
occurred  upmi  the  part  of  the  precinct  of- 
ficials, or  that  the  ballots  had  been  tampered 
with  prior  to  their  delivery  Into  the  hands 
of  the  county  election  board.  Defendant,  ia 
his  brief,  states: 

"We  do  not  believe  it  is  posaiUe  for  the  ha- 
man  mind  to  say  that  there  is  any  evidence  to 
show  that  these  ballots  were  changed  after  leaT- 
Ing  the  hands  of  the  election  boards  at  Kiowa 
and  Pittsburg  or  had  been  altered  before  the  re- 
count. Nor  can  we  believe  that  it  is  possible  for 
any  one  to  read  this  record  and  say  that  the; 
were  changed  at  alL" 

The  returns  by  the  precinct  officials,  until 
impeached,  constituted  prima  facie  evidence 
of  the  votes  cast  and  of  the  result  of  said 
primary  election.  Moss  v.  Bunt,  40  OkL  20, 
135  Pac.  282.  The  recount,  showing  a  dUfei^ 
ent  result  from  that  found  upon  a  canvass 
of  the  retums  by  the  precinct  offidals,  over- 
came the  prima  fade  effect  of  those  retunii, 
and  to  Impeach  the  result  of  the  recount 
plaintiff  Introduced  evidence  to  show  that 
during  the  canvass  of  the  prednct  retoms  by 
the  county  election  board,  which  occupied  the 
time  of  the  board  from  the  1st  day  of  Au- 
gust until  the  5th  of  that  month,  the  board 
while  in  session  during  the  daytime  had  said 
ballot  boxes  and  returns  in  its  possession, 
but  at  night  left  them  In  charge  of  a  man  by 
the  name  of  Ray,  who  was  employed  by  the 
board  to  guard  them,  and  after  the  canvass 
was  completed  they  were  left  In  a  certaia 
room,  the  doors  and  windows  of  which,  with 
the  exception  of  the  front  door,  were  nailed 
down,  and  the  front  door  locked  with  two 
Yale  locks.  As  between  the  ballots  and  tlie 
canvass  thereof  by  the  election  officials,  the 
ballots  would  ordinarily  be  the  primary  and 
controlling  evidence,  provided  It  be  made  to 
appear  that  they  had  been  preserved  In  the 
manner  and  by  the  officers  prescribed  by  the 
statute,  and  that  they  were  the  ldentlca.1  bal- 
lots cast  by  the  voters,  and  that  while  in 
said  custody  they  had  not  been  so  exposed 
to  the  reach  of  unauthorized  persons  as  to 
afford  a  reasonable  opportunity  of  their  hav- 
ing been  changed  or  tampered  with.  Moss 
V.  Hunt,  supra;  Moss  v.  Hunt,  145  Pac  761; 
Thomaa  t.  Marshall,  160  Ky.  168,  lOi  a.  W. 
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615;  Stafford  t.  Sheppud,  B7  W.  Va.  84,  60 
S.  E.  1016;  Bliode  ▼.  Steilim«ta,  25  Goto.  308, 
65  Paa  814. 

IS,  I]  The  condition  of  these  baQota  when 
the  boxes  weie  opmed  by  the  eonnty  electlett 
boiird  at  the  time  of  the  recount  eSiows  be- 
yond any  question  to  oirr  minds  that  they 
hftd  been  tampered  with,  and  that  a  nnmber 
of  ballots  cast  by  the  voters  had  been  de- 
stroyed and  other  ballots  forged  and  sntMJtl- 
tuted  therefor,  while  others  had  been  mutt- 
lated  after  reaching  the  custody  of  the  coun- 
ty board.  We  have  already  seen  that  nei- 
ther side  contends  that  these  matters  hap- 
pened nntfl  after  the  ballots  and  rettms 
were  in  the  bands  of  the  county  board,' and 
the  facts  and  drcnmstances  in  evidence  are 
sufficient  to  thoroughly  discredit  the  ballota 
as  the  best  evidence  of  the  resalt  of  said  elee> 
tion.  It  was  proper  to  admit  them  In  evi- 
dence for  consideration  In  order  to  determine 
their  identity  and  condition  at  the  tlnie  of 
the  recount,  as  compared  with  the  condition 
they  were  In  when  delivered  to  the  county 
election  officials.  These  were  questions  of 
fact  for  the  jury  to  determine,  whether  they 
were  the  identical  ballota  cast  by  the  voters, 
and  whether  they  were  in  the  identical  con- 
dition as  cast,  and  to  determine  whether  the 
greater  weight  should  be  ^ren  to  the  ballots 
or  to  the  other  evidence  as  to  the  result  of 
the  election.  Moss  v.  Hunt,  145  Pac.  761. 
These  issues  were  properly  submitted  to  the 
Jury,  who  found  in  favor  of  the  plaintiff  np- 
on  the  fttcts,  and  their  verdict  was  abundant- 
ly sustained  by  the  evidence. 

[7]  Defendant  claims  that  becanse  the  evi- 
dence ftilled  to  diow  that  he  participated  in 
the  alleged  frandnlent  and  Illegal  acts,  plain- 
tiff Is  not  entitled  to  prevail,  bnt  cites  no 
authorities  in  support  of  this  position.  This 
contention  is  without  merit.  If  such  were 
the  law,  no  matter  what  wholesale  frauds 
might  be  indulged  In  or  how  many  crimes 
committed  against  the  purity  of  the  ballot, 
the  successful  candidate  could  not  complain, 
nnloss  his  adversary  participated  in  the 
wron^l  acts  which  deprived  him  of  the 
nomination  or  election.  It  matters  not  who 
commits  the  fraud  effecting  a  change  in  the 
result  of  the  election,  the  candidate  who  is 
succeasfnl  therein,  irrespective  of  the  identi- 
ty ot  the  culprit,  is  entitled  to  have  the  cor- 
rect result  declared  in  a  proper  action 
brought  for  that  purpose. 

[•]  It  is  further  urged  that  the  court  com- 
mitted error  in  not  permitting  the  defendant 
to  show  by  certain  voters  how  they  voted  in 
the  primary.  There  was  no  error  in  reject- 
ing this  evidence.  The  object  of  the  law  in 
providing  for  a  secret  ballot  Is  to  secure  the 
independence  of  the  elector  by  requiring  the 
exercise  of  his  right  of  franchise  in  absolute 
secrecy,  and  free  from  solicitation  and  an- 
noyance, and  to  preserve  that  secrecy  after 
his  ballot  is  cast,  and  the  provisions  of  the 


stetote  upon  tiila  sabdeot  are  mandatory  in 
thflir  diaracter,  and  designed  to  prevent  the 
oorruption  and  abuses  that  were  possible  and 
snaetimes  prevailed  In  Sections  before  the 
eetabUshaient  of  the  present  system.  Board 
V.  Dill,  26  OkL  104,  110  Pac.  1107,  29  L.  B. 
A.  (N.  S.)  1170,  Ann.  Ca&  1S12B,  101. 

That  defendant  coidd  not  compel  them  to 
testify  is  dear,  to  our  minds,  and  the  fact 
that  they  might  have  stated  to  other  persons 
how  they  voted  did  not  change,  the  rule. 

The  Judgment  is  affirmed.  AJi  .the  Justices 
concur,  meept  THACKKB,  J.,  absent 


ENGLISH  v.   SEVERNS  et  aL     (No.  7263.) 
(Supreme  Court  of  Oklahoma.     Oct  31,  1916.) 

(Sv^abut  ly  the  Oouri.) 

APFSAI,  AVO  EbBOB  <S=9l232— LtABILITTBS  ON 

Bonds— AocBUAi.. 
A  caose  of  action  apon  a  bond  given  to  su- 
persede aa  order  directrng-  the  deli  very  of  per- 
sonal pr<«)erty  to  a  receiver,  upon  appeal  to  the 
Supreme  Court  arises  upon  the  affirmance  of 
such  order,  and  it  is  not  neenaiary  for  the  re< 
ceiver  to  await  the  termination  of  the  main 
cause  before  beginning  action  upon  said  bond. 

[Ed.  Note. — For  other  cases,  see  Appeal  nnd 
Error  Cent  Dig.  U  4768-4767 ;   Dec.  Dig.  «=> 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  Comanche  Coun- 
ty;  Cham  Jones,  Judge. 

Action  by  F.  M.  English,  receiver,  against 
J.  O.  Seveina  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Be- 
versed  and  remanded  tor  new  trial. 

B.  M.  Parmenter,  of  Lawton,  for  plaintiff 
In  error.  Howard  B.  Hopps,  of  Oklahoma 
City,  and  W.  a  Stevens,  ot  Lawton,  for  de- 
fendants in  error. 

RUMMONS,  C  TbiM  actktt  waa  com- 
menced in  the  district  court  of  Comanche 
eonnty,  by  the  plaintiff  in  error,  hereinafter 
designated  as  plaintiff,  against  defendants  in 
error,  hereinafter  designated  as  defendants, 
to  recover  judgment  on  a  supersedeas  bond 
executed  by  the  defendant  J.  O.  Sevems,  as 
principal,  and  J.  W.  McNeal  and  T.  H.  Dunn, 
as  sureties,  to  stay  the  execution  of  an  inter- 
locutory order  entered  by  the  judge  of  the 
district  court  of  Comanche  county,  Okla- 
homa Territory,  in  an  action  wherein  F,  M. 
English,  as  receiver,  was  plaintiff,  and  J. 
O.  Severns  was  defendant  pending  an  ap- 
peal from  said  order  to  the  Supreme  Court 
of  Oklahoma  Territory. 

Upon  said  appeal  the  said  interlocutory  or- 
der was  affirmed,  and  plaintiff  brings  this 
action  to  enforce  said  supersedeas  bond.  At 
the  trial,  it  appearing  that  Ok  main  action 
of  plaintiff  against  the  defendant  J.  O.  Sev- 
erns had  not  yet  been  finally  disposed  of,  the 
trial  court  sustained  a  demurrer  to  the  evi- 
dence of  plaintiff  and  dismissed  plaintiff's 
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action  Tdthout  prejudice,  upon  the  grounfl 
that  said  action  was  prematnrely  broo^t.' 
Having  moved  for  a  new  trial,  and  having 
excepted  to  the  orvermllng  thereof,  plaintiff 
brings  this  proceeding  In  error  to  reverse 
the  judgment  of  the  trial  court 

The  sole  question  presented  by  this  appeal 
Is'  whether  or  not  plaintiff  was  entitled  to 
maintain  this  action  upon  the  bond  elsecnted 
by  defendant  Sevems  to  stay  the  execution 
of  the  order  entered  in  the  case  of  F.  M. 
English,  recover,  against  J.  O.  Severns,  be- 
fore said  cause  was  finally  determined. 

Plaintiff  was  appointed  receiver  in  an  ac- 
tion pending  in  the  district  court  of  Co- 
manche county,  Oklahoma  Territory,  where- 
in George  W.  Broe  was  plaintiff,  and  J.  R. 
Hale  was  defendant,  to  take  charge  of  and 
hold,  keep,  and  preserve  one  Buckeye  ditch- 
er, the  title  to  which  was  Involved  In  said 
action.  Plaintiff  having  qualified  as  such  re- 
ceiver, and  having  obtained  leave  of  court, 
commenced  this  action  against  the  defendant 
Beverna  Into  whose  possession  the  said  ditch- 
er had  been  delivered  by  J.  R.  Hale,  to  recov- 
er the  possession  of  said  ditcher.  At  the 
commencement  of  said  action  plaintiff  ap- 
plied to  the  judge  of  the  district  court  of 
Comanche  county,  Oklahoma  Territory,  at 
chambers,  for  an  order  directing  said  defend- 
ant Severns  to  surrender  possession  of  said 
ditcher  to  him,  and  for  an  order  restraining 
and  enjoining  said  defendant  Sevems,  his 
agents,  servants,  and  employes,  from  inter- 
fering with  the  possession  of  said  ditcher  by 
plaintiff;  the  Judge  of  said  court  made  an 
order  directing  the  defendant  Sevems  to  de- 
liver said  property  to  plaintiff  and  the  de- 
fendant Sevems  being  aggrieved  thereat  ap- 
pealed to  the  Supreme  Court  of  Oklahoma 
Territory,  and  executed  the  undertaking  now 
sued  on  to  stay  the  order  of  said  court  pend- 
ing said  appeal.  The  action  of  the  trial 
Judge  was  afilrmed  by  the  territorial  Su- 
preme Court  Sevems  v.  BngllSb,  10  OU. 
567, 101  Pac.  750. 

The  undertaking  upon  which  this  action  is 
based  was  given  under  the  section  of  the 
Code  of  Civil  Procedure,  now  found  at  sec- 
tion 6268,  Revised  Laws  1910.  From  the 
argument  contained  in  the  brief  of  counsel 
for  defendant,  we  conclude  that  the  trial 
court  treated  this  case  as  an  injunction  ac- 
tion, and  thereby  fell  into  error. 

The  Supreme  Court  of  Oklahoma  1?errl- 
tory  (Sevems  v.  English,  supra),  says: 

"It  will  be  noticed  that  the  first  three  as- 
signments of  error  are  based  on  the  theory  that 
ther«  was  a  mandatory  injunction  improperly 
issued  in  the  case.  This  contention  we  think 
is  not  well  taken,  as  a  reading  of  the  order  of 
the  court  will  show  that  the  only  purpose  of 
the  injunction  part  of  the  order  was  in  aid  of 
and  to  give  force  and  effect  to  the  order  compel- 
ling the  turning  over  of  the  property  to  the 
receiver,  that  it  might  by  him  be  preserved  and 
accounted  for  in  such  a  manner  as  the  farther 
order  of  the  court  ndgfat  require.  An  examina- 
tion of  the  record  wiU  show  that  all  the  court 
did  or  attempted  to  do  was  to  make  an  order  di- 


recting that  the  praper<7  in  litfglrtiaiL  between 
the  parties  be  tnrned  over  to  the  receiver  pend- 
ing the  final  disposition  of  the  case." 

From  tbia  It  is  ai;^>axent  that  the  oidw 
ajppealed  from,  and  to  stay  which  the  nnde^ 
talcing  bertfn  sued  on  waa  given,  was  an 
order  for  the  delivery  of  the  property  In  qoet- 
tkm  to  the  receiver  to  be  by  him  held  and 
I»e6erved  pending)  the  litigation  betweoi 
Broe  and  Hale,  and  that  it  was  in  no  sense 
an  Injunction  proceeding;  the  restraining 
orders  being  merely. ancillary  to  and  for  the 
purpose  of  enforcing  the  order  of  delivery. 
.  We  cannot  agree  with  the  contention  of 
oiwQsel  for  defendants  that  no  action  could 
be  maintained  upon  this  undertaJdng  until 
ai  final  determination  of  the  main  action. 
Under  the  terms  of  the  order  ai>pealed  from 
and  affirmed  by  the  Supreme  Court  of  the 
territory,  the  plaintiff  waa  entitled  to  the 
immediate  possession  ot  the  ditcher,  and  en- 
titled to  hold  possession  of  the  same  until  the 
final  determination  of  bis  action  against  the 
defendant  Sevems.  This  right  of  the  plain- 
tiff was  superseded  and  defeated  by  tbe  giv- 
ing of  the  undertaking  upon  wlilcb  plaintiff 
seeks  to  recover.  Upon  the  affirmance  of  the 
order  by  the  Supreme  Court,  plaintiff  was 
entitled  to  the  immediate  possession  of  the 
machine,  and  to  recover  of  the  defendants 
such  damages  as  he  might  have  sustained 
from  the  withholding  of  possession  from 
him  by  virtue  of  said  supersedeas  bond.  It 
appears  from  the  evidence  that  the  machine 
was  never  returned  to  idalntiff,  and  that  it 
was  of  the  market  value  of  $5,000  to  $6,000. 

Defendants  are  bound  by  the  temoa  of 
their  undertaking,  since  an  action  upon  a 
supersedeas  bond  ia  an  action  upon  a  con- 
tract Richardson  v.  Penny,  0  OkL  055,  00 
Pac.  501;  Richardson  v.  Penny,  10  OkL  32, 
61  Pac.  6S4 ;  Ryndak  v.  Sea  well,  23  Okl.  759, 
102  Pac.  125. 

It  will  not  do  to  aay  that  plaintiff  cannot 
maintain  this  action,  because  he  might  ulti- 
mately fall  in  the  main  action,  since  he  was 
entitled  under  the  order  of  the  court  to  the 
possession  of  the  property  and  was  Tvepootir 
ble  for  it  as  receiver,  under  his  receiver's 
bond,  and  he  is  entitled  to  recover  from  the 
defendants  upon,  the  failure  of  Sevems  to 
deliver  the  machine  to  him,  the  value  thereof, 
to  be  held  and  accounted  for  by  him  as  such 
receiver  upon  the  conclusion  of  the  Utlgatloa 
arising  out  of  the  contest  over  the  title  to 
said  machine. 

We  therefore  conclude  that  plaintiff's  risht 
of  action  upon  this  undertaking  accrued  apon 
the  affirmance  by  the  Supreme  Court  of  the 
territory  of  the  order  of  the  district  Judge  ol 
Comanche  county,  and  that  the  trial  court 
erred  in  sustaln^g  the  demurrer  ot  defend- 
ants to  the  evidence  of  plaintiff. 

This  cause  should  be  reversed  and  remand- 
ed, with  directions  to  the  trial  court  to 
grant  plaintiff  a  new  trial. 

PER  CURIAX    Adopted  In  wholai 
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COX  et  aL  T.  STATB  et  al    (No.  840S:) 

(Supreme  Court  of  Okiahoma.     Oct  81,  1916.) 

(SvOai^ut  »v  tht  Oourt.) 

1.  Btidbhok  «=a>188(10>— Pboocss  «=>149  — 

BBTtntN— EmCT    AS    SVIDKirOB— Bbst    Evi- 
DKMOK.  .    . 

An  official  retuni  la  the  beat  evidence  of  the 
doings  of  the  officer  under  the  mandate  of  the 
writ  or  process,  and  is  safficient  aa  proof  of  the 
facta  which  the  officer  is  authorized  and  requir- 
ed to  certify. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  492,  497,  498,  604;  Dec.  Dig.  «=» 
158(15) ;  Process,  Gent  Dig.  U  ^02,  203 ;  Dm. 
Dig.  «=>149.] 

2.  iHTOzicATiNe  Liqvoss  «39249— SEiiBOBiaB 
AND  Seizukes— Rettjbn. 

By  virtue  of  the  provision  of  section  3617, 
R.  L.  1910,  the  officer  is  required  to  make  a  re- 
tain, "setting  forth  a  particoUr  description  of 
the  liquor  and  property  seized,  and  of  the  place 
where  the  same  was  so  seized." 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liqnota,  Cent  Dig.  |{  876-386;  Dec.  Dig.  «=» 
249.] 

3.  Irtoxicatino  IiIquobb  <S=>249— Seabchh 

A2*D    SbIZCBE»— KETXJBN. 

Where  an  automobile  was  seized  by_  an  offi- 
cer without  warrant  as  a  thing  used  in  viola- 
tion of  the  prohibition  laws,  hM.  that  such  re- 
turn is  of  itself  inconii>etent  as  evidence  to  prov* 
any  unlawful  characteristics  thereof,  or  to  es- 
tablish facta  which  distinguish  it  or  its  use  as 
illegal  or  prohibited  at  the  time  of  its  seizure. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I/iqnors,  Cent  Dig.  {{  376-^386;  Dec;  Dig.  «=> 
24».) 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  Oonnty  (Dourt,  Cottoa  County; 
J.  O.  Norman,  Judge. 

Action  by  tlie  State  against  Charley  Rice 
and  others,  defendants,  and  Mrs.  Elbert  J. 
Cox  and  another,  interpleadera.  Judgment 
for  plaintiff,  and  interpleaders  bring  error. 
Reversed  and  remanded. 

Sigler  ft  Howard,  of  Ardmore,  for  plain- 
ttffa  in  error. 

BLKAKMOBB,  a  On  April  10,  1916.  tb* 
following  retnm  was  filed  In  tbe  oonotir 
court  of  Cotton  county: 

'*The  State  fl<  OUaboisa,  Plaintiff,  v.  ChailM 
Rice,  Ben  Lane,  Jim  Brocket,  and  Oluf  Fits* 
gerald.  Defendants.  Search  an4  Seizure  wiUi- 
out  a  Warrant  Comes  lio*  Carl  Keeter  and 
l«e  Liowe,  sheriff,  in  and  for  Cotton  coanty,  OkL, 
and  gives  th«  court  to  understand  and  be  in* 
formed  ttiat  at  and  within  tbe  stud  Cotton  coan- 
ty, Okl.,  on,  to  wit,  the  10th  day  of  April,  1916, 
the  above-named  defendant  was  then  and  there 
in  tbe  presence  of  relator  in  posscasion  of  oertain 
spirituous,  vinous,  and  malt  and  intoxicating 
liquors  with  the  willful  unlawful  intent  then 
anid  there  on  the  part  of  the  said  defendant  to 
liarter,  sell,  convey,  transport  give  away,  and 
furnish  the  said  liquors  in  violation  of  tbe  laws 
of  Oklahoma^  and  was  then  and  there  unlawful- 
ly engaged  in  transporting  -  and  conveying  the 
said  liquors  from  one  place  in  tbe  state  of  Okla- 
boma  to  another  place  in  Oklahoma.  Whereup- 
on tbe  relator  did,  without  any  warrant,  arrest 
the  said  defoidant  and  search  him  and  bis  prem- 
ises, and  did  seize  and  take  into  my  possession 
tbe  said  Uqnors  and  all  the  furniture,  fixtures, 
tools,  and  implements  then  and  there  unlawfully 
used  in  the  possession,  conveyance,  and  trans- 
porting  of  said  liquors,  to  wit,  264  pints  of  whis- 


ky and  Beo  4  automobile,  motor  number,  79146. 
And  relator  here-  now  brings  the  said  defend- 
ants and  an  of  said  property  into  this  court, 
to  be  disposed  of  according  to  law  in  such  cases 
made  and  provided.  C.  E).  Keeter. 

"Lee  Lowe. 

"Fees:    Arrest  $4.00 

"Mileage,  44..  4.40." 

Thereafter  Mrs.  Elbert  Coz  filed  in  said 
court  her  written  plea  of  Intervention,  set- 
ting fortb  that  she  was  the  owner  of  the 
automobile  seized;  that  the  same  had  been 
taken  and  was  being  used  at  the  time  of  Its 
seizure  without  her  knowledge  or  consent, 
and  was  not  then,  and  had  never  been,  with 
her  knowledge  or  consent,  used  In  violation 
of  law,  etc.  The  First  National  Bank  of 
Berwyn,  Okl.,  also  filed  its  Interplea,  assert- 
ing a  lien  on  said  automobile  by  virtue  of  a 
mortgage  securing  an  unpaid  Indebtedness, 
and  that  such  automobile  was  not  used  with 
its  knowledge  or  consent  In  violation  of  law. 
Demurrer  to  tbe  plea  of  the  bank  was  sus- 
tained. Hearing  was  had  before  the  court 
upon  the  plea  of  Intervention  of  Mrs.  Cox, 
upon  which  she  Introduced  evidence  estab- 
lishing her  ownership  of  the  automobile  in 
question,  and  the  fact  that  It  was  taken  and 
used  on  the  occasion  when  it  was  seized 
wlthont  her  knowledge.  Whereupon  tbe 
state,  over  the  objection  of  Intervener,  offer- 
ed in  evidence  the  return,  supra,  and  the 
certificate  of  the  clerk  of  the  city  of  Ard- 
more, to  the  effect  that  the  livery  tag  found 
upon  the  car  was  sold  to  E.  L.  Rice,  who  It 
appears  Is  a  brother  of  the  Charles  Rice 
named  In  the  caption  of  the  sheriff's  return. 
Upon  this  evidence  the  court  adjudged  that 
the  automobile  be  confiscated  to  the  state, 
and  delivered  to  tbe  board  of  county  com- 
missioners of  Cotton  county  for  dlspositldn; 
and  interveners  have  appealed. 
[2]  Section  8617,  R.  L.  1910,  provides: 
"8617.  When  a  violation  of  any  provision  of 
this  chapter  shaU  occur  In  the  presence  of  any 
sheriff,  constable,  marshal,  or  other  officer  hav- 
ing power  to  serve  criminal  process,  it  shidl  be 
the  duty  of  such  officer,  without  warrant,  to  ar- 
rest the  offender  and  seize  the  liquor,  bars, 
furniture,  fixtures,  vessels  and  appurtenances 
thereunto  belonging  so  nnlawfnUy  used,  and  to 
take  tbe  same  ioHnediateiy  before  the  court  oc 
judge  having  jurisdiction  in  the  premises, .  and 
there  make  complaint,  under  oath,  charging  the 
offense  so  committed,  and  he  shall  also  make 
return,  setting  forth  a  particular  description  of 
the  liquor  and  property  seized,  and  of  the  place 
where  the  same  was  so  seized,  whereupon  tbe 
court  or  jiidee  shall  issue  a  warrant  command- 
ing and  directing  the  officer  to  bold  the  property 
so  seized  in  his  possession  until  discharged  by 
due  process  of  law,  and  such  property  shall  be 
held  and  a  hearing  and  adjudication  on  said  re- 
turn had  in  like  manner  as  if  the  seizure  had 
been  made  under  a  warrant  therefor." 

By  section  10,  c.  70,  Sees.  Laws  191(mi, 
it  Is  prorided: 

"Upon  the  return  of  such  warrant,  as  pro- 
rided in  the  next  preceding  section,  the  judge  or 
magistrate  shall  fix  a  time,  not  less  than  ten 
days,  nor  more  than  thirty  days  thereafter,  for 
hearing  of  said  return,  when  he  shall  proceed  to 
hear  and  determine  whether  or  not  the  property 
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and  tUogB  M  seiacd  or  any  part  tber«of,  wer* 
used,  or  in  any  manner  kept  or  poaeessed  by  any 
pcrsorn  within  this  state,  with  the  Intention  of 
violating  any  <MC  the  proTiaions  of  this  act.  At 
sach  hearing  any  person  claiming  any  interest 
in  any  of  the  property  or  things  seized,  may  ap- 
pear and  be  heard  upon  filing  a  written  plea  of 
intervention  setting  forth  patticnlarly  the  char- 
acter and  extent  of  his  claim;  but  upon  such 
hearing  the  sworn  complaint  or  affidavit,  upon 
which  the  search  warrant  was  issued,  shall  con- 
stitute prima  fade  evidence  of  the  contraband 
character  of  the  property  and  things  seised,  and 
the  burden  shall  rest  upon  the  claimant  to  show, 
by  competent  evidence,  his  property  right  or 
interest  in  the  thing  claimed,  and  that  the  Bame 
was  not  nsed  in. violation  oiE  any  of  the  provi- 
sions of  this  act,  and  was_  not  in  any  manner 
kept  or  possessed  with  the  intention  of  violating 
any  of  the  provisions  of  this  act.  If,  upon  such 
hearing,  no  person  shall  appear  as  a  claimant 
for  any  of  the  property  and  things  seized,  the 
judge  or  magistrate  shall  thereupon  enter  judg- 
ment of  forfeiture  in  favor  of  the  state  without 
requiring  or  receiving  any  other  evidence  than 
that  contained  in  the  sworn  complaint  or  affi- 
davit upon  which  the  search  warrant  was  issued; 
if,  upon  such  hearing,  any  person  shall  appear 
as  claimant  to  the  property  or  things  seized, 
or  any  portion  thereof,  the  issue  of  fact  thus 
raised  shall  be  tried  In  the  manner  provided  by 
law  and  judgment  shall  thereupon  be  entered 
accordingly." 

While  the  record  before  us  la  sileiit  with 
regard  thereto,  It  may  be  presumed  (If  the 
same  is  material)  that  the  county  judge,  In 
the  performance  of  his  duty,  issued  a  war- 
rant, directing  the  sheriff  to  hold  the  prop- 
erty seized  In  his  possession  until  discharg- 
ed.    By  section  3617,  supra.  It  Is  provided: 

"Such  property  shall  be  held  and  a  hearing 
and  adjudication  on  said  return  had  in  like 
manner  as  if  the  seizure  had  been  made  under 
a  warrant  therefor" 

— and  by  section  0  (Laws  1907-08,  a  69,  art 
8,  as  ammded  by  section  10,  Laws  1910-11, 
e.  70),  that: 

"Upon  such  hearing  the  sworn  cmiplaint  or 
affidavit,  upon  which  the  search  warrant  was  is- 
sued, shall  constitvite  prima  facie  evidence  of 
the  contraband  character  of  ttte  property  and 
things  seized." 

In  the  instant  case,  as  appears  by  the  (»• 
turn  of  the  sheriff,  the  property  was  seized 
upon  violation  of  the  law  in  his  presence, 
without  warrant  issued  upon  affidavit  or 
complaint.  Obviously  the  return  of  the  of- 
ficer under  such  circumstances  was  sufficient 
to  confer  jurisdiction  upon  the  court  to  pro- 
ceed against  the  property  seized,  the  statute 
specifically  providing  that  a  hearing  and  ad- 
judication shall  be  had  upon  such  return. 

It  is  also  provided  tliat  where  a  claimant 
of  the  pr(^>erty  ai^)ears,  the  issae  of  fact 
raised  by  his  plea  of  intervention  must  bo 
tried  in  the  manner  provided  by  law.  It  is 
clearly  contemplated  by  the  law  in  every  in- 
stance that  evidence  of  the  oontraband  char- 
acter of  the  proi)erty  seized  must  be  adduced 
by  the  state  to  authorize  a  forfeiture  there- 
of. In  certain  cases  where  things  are  seized 
upon  warrant  It  is  declared  that  the  sworn 
complaint  or  affidavit  upon  which  the  same 
is  issued  shall  constitute  prima  fade  evl- 


denoe  of  such  character;  and  where  this  evi- 
dence, designated  as  sufficient  in  the  Judg- 
ment of  the  Legislature  for  the  pnrpcee,  is 
presented  the  burden  rests  npon  the  fiatinmit 
to  Ethow  his  property  right  or  interest  in  the 
thing  claimed,  and  that  it  was  not  nsed  in 
violation  of  law.  But  the  return  of  the  of- 
ficer setting  forth  a  descrlptltHi  of  the 
property,  whether  seized  with  or  wltbont 
warrant,  does  not,  in  any  instance,  by  vir- 
tue of  the  statute,  constitute  evidence,  pri- 
ma fade  or  otherwise,  of  the  character  or 
use  of  the  thing  taken  Into  bis  possession. 
The  return  of  an  officer  ordinarily  is  an  of- 
fidal  statement  of  what  be  has  d<Mie  in 
obedience  to  the  mandate  of  the  law.  By 
virtue  of  the  special  statutory  provision,  su- 
pra, where  property  is  seised  withoat  war- 
rant, as  in  the  present  case,  the  return  of 
the  officer  Is  required  to  set  forth  a  particu- 
lar description  of  such  property  aad  the 
place  where  the  same  was  seized,  and  noth- 
ing further. 

[1]  In  Drlggers  v.  U.  B.,  21  OtL  60,  95 
Pac.  612,  129  Am.  St  Rep.  823,  17  Ann.  Cas. 
66,  the  rule  announced  in  18  Encydopedla 
of  Pleading  &  Practice,  963,  is  quoted  with 
approval,  as  follows: 

"An  official  return  is  the  best  evidence  of  the 
doings  of  the  officer  under  the  mandates  of  the 
writ  or  process,  and  is  sufficient  as  proof  of  the 
facts  which  the  officer  is  authorized  and  required 
to  certify." 

But  the  return  of  an  officer  Is  not  oonope- 
tent  evidence  as  to  facts  which  be  Is  not  re- 
quired to  certify  in  the  proper  ezecutioQ  of 
Us  powers.    3  Jonas  on  BMdence,  i  631. 

[t]  We  therefore  oondude  that  the  return 
in  ttie  Instant  ou»,  which  alone  forms  the 
basis  of  the  Judgment,  is  of  Itself  Incompe- 
tent as  evidence  to  prove  any  unlawful  char- 
acteristic of  the  automobile  in  question,  or  to 
establish  facts  which  distinguished  It  or  its 
use  as  Illegal  or  prcAlbited  at  the  time  of  its 
■atmre. 

It  is  unnecessary  to  oonatder  the  oOur  tm- 
terestlng  questions  Involved  In  this  proceed- 
ing. 

Xheie  being  no  competent  evidence  npoc 
which  the  judgment  of  forfeltnie  can  be  pred- 
icated, the  same  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Pm  onaiAlC    Adopted  in  whotew 


OHBRRT  et  al.   v.  CITI  NAT.  BANK. 
(No.  7780.) 

(Supreme  Court  of  Oklahoma.    Oct  17,  191& 
Rehearing  Denied  Nov.  14,  181&) 

(Byttabiu  by  th«  OourtJ 
HxBotrnow    <©=»222(2)— Saijb— Norxo*— Snm- 

CIENOT. 

A  notice  of  sale  uader  section  6166,  Rev. 
Laws  1910,  ptiblished  once  a  week  for  six  weeks 
in  a  daily  edition,  is  intuffident  and  an  objee- 
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tion  to  the  canfinnatlon  ot  sale  bsaed  therMn 
shoold  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  631,  633;   Dec.  Dig.  «=>222(2).] 

Cominlssioners'  Opinion,  Dlvlalon  No.  3. 
Error  from  District  Court,  Comanche  Coun- 
ty; J.  X.  Johnson,  Judge. 

Action  by  the  City  National  Bank  against 
B.  A.  Cherry  and  another.  From  a  Judg- 
ment confirming  a  sale  under  execution,  de- 
fendants bring  error.  Reversed  and  re- 
manded. 

L.  M.  Oensman  and  W.  T.  Dixon,  both  of 
Lavrton,  for  plaintiffs  In  error.  H.  A.  Smith, 
of  Lawton,  for  defendant  In  error. 

HOOKER,  G.  A  Judgment  was  rendered  In 
this  case  on  the  12th  day  of  August,  1914, 
to  satisfy  which  a  sale  of  real  estate  Involved 
herein  was  directed  to  be  made,  and  there- 
after, on  the  15th  day  of  February,  1915,  an 
order  of  sale  was  Issued  directing  the  sher- 
iff to  advertise  and  sell  said  real  estate  in 
the  manner  and  form  as  provided  by  law; 
that  the  sheriff  did  advertise  said  property 
for  sale  by  causing  notice  thereof  to  be  pub- 
lished in  the  Lawton  Constitution,  a  newspa- 
per printed  and  of  general  circulation  In 
Comanche  county,  Okl.  And  It  appears  from 
the  affidavit  of  the  publisher  of  said  Lawton 
Constitution  that  said  notice  was  published 
In  said  paper  for  six  consecutive  Thursdays 
(and  omitted  from  the  other  daily  Issues). 
The  sale  was  had  and  a  return  thereof  made 
by  the  sheriff.  Thereafter  the  plaintiff  in 
said  action  filed  a  motion  to  confirm  the  sale, 
and  H.  A.  Cherry  and  Martha  M.  Cherry  filed 
objections  to  the  conflimatlon  for  the  follow- 
ing reasons: 

"First.  That  the  sum  of  $800  is  grossly  inade- 
quate;  the  value  of  said  property  being  ^,000. 

"Second.  That  no  legal  notice  was  puolidieid 
of  said  sale  as  required  by  law." 

The  court,  after  hearing  the  objections, 
overruled  the  same  and  confirmed  said  sale, 
and  H.  A.  Cherry  and  Martha  M.  Cherry  ap- 
pealed therefrom.  These  reasons  were  the 
only  ones  presented  to  the  trial  court ;  hence 
they  are  the  only  ones  we  can  consider  here. 

Inadequacy  of  price  alone  is  Insufficient  to 
Justify  a  court  in  setting  aside  a  sale,  but, 
when  considered  with  other  good  reasons,  the 
same  appeals  very  strongly  to  the  discretion 
of  the  coart  The  evidence  here  hardly  Jus- 
tifies the  assertion  that  the  price  bid  for  the 
property  la  disproportionate  to  Its  value. 

The  second  ground  relied  upon  by  the 
plaintiffs  in  error  presents  a  more  formidable 
reason  why  this  sale  should  be  disturbed. 

Section  6166  of  the  Revised  Laws  of  1910 
is  as  follows: 

"Lands  and  tenements  taken  on  execution 
shall  not  be  sold  until  the  officer  canse  public 
notice  of  the  time  and  place  of  sale  to  be  given, 
for  at  least  thirty  days  before  the  day  of  sale, 
by  advertisement  in  some  newspaper  printed  in 
the  county.  •  •  *  All  sales  made  without 
such  advertisement  shall  be  set  aside,  on  motion, 
by  the  court  to  which  the  execution  is  return- 
able" 
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This  statute  comes  to  us  from  j^msas,  and 
at  the  time  of  Its  adoption  here  the  same  had 
been  construed  by  the  courts  of  Kansas  in 
the  following  cases: 

Treptow  V.  Buse  et  aL,'  10  Kan.  170,  where 
the  Supreme  Court  of  Kansas,  through  Mr. 
Justice  Brewer,  said: 

"The  next  point  is  that  the  advertisement  of 
the  sale  was  not  sufficient  as  to  time.  The  first 
publication  was  on  July  13th;  the  sale  on  Au- 
gust 14th.  The  publication  was  in  the  weekly 
paper,  and  was  repeated  each  consecutive  week 
from  the  time  of  the  first  publication  to  the  day 
of  sale.  This,  we  think,  satisfies  the  statute. 
It  is  not  necessary  that  the  notice  be  in  a  dally 
paper.  A  weeldy  is  sufficient.  Nor  does  the 
statute  c^  for  publication  for  a  certain  number 
of  weeks.  It  says  notice  'must  be  given  by 
advertisement  for  at  least  thirty  days  before  the 
day  of  sale.'  Civil  Code,  f  467.  Here  the  no- 
tice was  published  more  than  30  days  before  the 
sale,  and  was  continued  through  every  successive 
issue  of  the  paper  until  that  time." 

Likewise  the  same  court  in  McCnrdy  y. 
Baker,  U  Kan.  Ill,  said: 

"The  questions  in  this  case  arise  upon  the  con- 
struction of  section  457  of  the  Civil  Code.  Is 
notice  by  posting  upon  the  courthouse  door  and 
in  five  other  pubuc  places  in  the  count?  required 
In  all  cases  of  sale,  or  only  in  those  cases  where 
there  is  no  newspaper  printed  in  the  county? 
We  think  the  secaon  may  fairly  be  construed  to 
sustain  either  view,  and  it  is  difficult  to  suggest 
reasons  why  either  should  be  preferred.  We  i 
shall  sustain  the  latter,  and  hold  that  notice  by 
posting  is  necessary  only  where  there  is  no  news- 
paper printed  in  the  county.  We  do  this  be- 
cause the  language  of  the  section  as  clearly  sus- 
tains this  as  the  other,  and  because,  this  having 
been  accepted  in  some  parts  of  the  state  as  cor- 
rect, and  soles  made  in  accordance  therewith, 
the  opposite  construction  might  cast  a  cloud  up- 
on many  titles.  Is  one  insertion  of  the  notice 
in  the  paper  sufficient,  or  must  it  be  continued 
through  the  successive  issues  of  the  paper  up 
to  the  day  of  the  sale?  Hie  language  u,  'public 
ttodce  of  the  time  and  place  of  sale,  for  at  least 
80  d^  before  the  day  of  sole,  by  advertise- 
ment in  some  newspaper.'  The  preposition  'for,' 
OS  used  in  the  language  quoted,  requires,  as  it 
seems  to  us,  an  insertion  in  each  successive  issue 
of  the  paper  up  to  the  day  of  sale,  the  first  one 
being  more  than  30  days  prior  thereto.  In  the 
authority  cited  hr  couniael  the  language  was  'at 
least  60  days';  tne  preposition  'for*  being  omit- 
ted.   The  difference  is  obvious." 

In  the  case  of  Whltaker  y.  Beach  et  al., 
12  Kan.  492,  the  Supreme  Court  said: 

"The  statute  requires  public  notice  'for  at 
least  thirty  days  before  the  sale'  by  advertise- 
ment, etc  The  question  turns  upon  the  force  of 
the  word  'for'  in  the  language  quoted.  It  seems 
to  us  to  be  nearly  equivalent  to  the  word  'dur- 
ing.' Such  is  a  common  signification  of  the 
word,  end  unless  it  have  that  meaning  *  *  * 
that  a  single  insertion  in  the  paper  should  be 
sufficient  they  would  have  expressed  this  inten- 
tion much  more  clearly  by  omitting  for,'  and 
saying  only,  'at  least  thirty  days.' " 

And  in  the  syllabus  of  this  case  it  Is  said: 
"(1)  In  sales  of  real  estate  upon  execution  or 
order  of  sale,  the  notice  of  sale  published  in  the 
newspaper  must  be  first  publisned  at  least  30 
days  prior  to  the  day  of  sale,  and  continued  in 
each  successive  issue  of  the  ^per  np  to  the  day 
of  sale.  Scott  v.  Panlen,  15  Kan.  168;  Watklns 
V.  Inge,  24  Kan.  616. 

"  '(2)  In  sales  of  reol  estate  upon  execution, 
an  advertisement  in  a  weekly  newspaper  is  suffi- 
cient, provided  the  first  publication  is  at  least 
80  days  before  the  sale,  and  the  advertisement  is      t 
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continaed  in  each  saccessive  lasae  Tip  to  that 
time.'    Treptow  ▼.  Buae,  10  Kan.  170." 

In  the  case  of  RoansaTllle  t.  Hazeo,  83  Kan. 
76,  5  Pac.  426,  it  is  said: 

"It  appears  from  the  evidence  that  this  no- 
tice was  published  in  a  weekly  newspaper  on 
March  30th,  April  20th,  and  April  27th  of  the 
year  1882,  for  the  sale  which  was  to  take  place, 
and  did  take  place,  on  April  29th  of  that  year, 
and  that  the  notice  was  not  published  in  such 
newspaper  on  April  6th,  or  April  13th,  but  for 
some  unexplained  reason  was  omitted  from  the 
issues  of  the  paper  on  those  days  and  of  those 
dates.  Does  this  omission  render  the  notice 
void?  We  think  it  renders  the  notice  voidable, 
and  for  that  reason  the  sale  might  have  been  va- 
cated or  set  aside  upon  proper  motion  before  its 
confirmation.  McCurdy  v.  Baker,  11  Kan.  Ill; 
Whitaker  v.  Beach,  12  Kan.  492.  But  we  do 
not  think  that  the  omission  renders  the  sale 
void,  or  that  it  may  be  treated  as  void  in  any 
collateral  proceeding,  or  upon  any  collateral  at- 
tack like  the  present." 

Likevrlse  In  Watkins  t.  Williams,  33  Kan. 
149,  5  Pac.  771,  It  19  said: 

"In  sales  of  real  estate  upon  execution,  a 
notice  of  the  sale  as  published  in  the  newspaper 
should  be  given  for  at  least  30  days  before  the 
day  of  sale,  and  should  be  continued  in  each  suc- 
cessive issue  of  the  newspaper  up  to  the  time  of 
the  sale.  •  •  •  Where  the  notice  is  not  so 
published  the  sale  may  be  set  aside  apon  motion, 
at  any  time  before  confirmation." 

From  the  foregoing  authorities  we  are  of 
the  opinion  that  the  publication  notice  In 
this  case  was  not  good,  and  that,  the  objec- 
tion thereto  before  confirmation  being  made 
by  the  plaintiffs  In  error,  the  same  should 
hare   been  sustained. 

The  Judgment  of  the  lower  court  la  there- 
fore reversed,  and  this  cause  Is  remanded 
for  proceedings  consistent  with  this  gplnlon. 

PER  CURIAM.    Adopted  in  whol& 


ELY  WALKER  DRY  GOODS  CO.  v.  SMITH 

et  al.     (No.  7083.) 

(Supreme  Court  of  Oklahoma.     Oct  24,  1916. 

Rehearing  Denied  Nov.  14, 1916.) 

(Syllabu*  hf  the  Oovrt.) 

1.  Pbincifal  ano  Aoxkt  «s»M— Cbbation  or 
Relation— Empijjtment  of  Notabt. 

The  mere  employment  of  a  notary  public 
solely  to  take  an  acknowledgment  does  not  con- 
stitute such  notary  the  agent  of  the  person  pay- 
ing him  to  make  the  representations  concerning 
the  nature  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  248,  249;  Dec.  Dig.  «=> 
94.] 

2.  PBiNCrPAL  ANn  Agent  «s»17— Autbobitt 

or  AQENT — EUFLOTMENT  Or  SUBAOBNTS. 

The  fourth  paragraph  of  the  syllabus  in 
Gaar,  Scott  &  Co.  v.  Rogers,  148  Pac.  161,  is 
adopted  and  approved. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  35 ;  Dec.  Dig.  <S=>17.] 

8.  MoBTOAOES  <©=>78— VALiniTT— Fbaud. 

A  person  signing  an  instrument  is  presumed 
to  know  its  contents,  and  one  in  possession  of 
his  faculties  and  able  to  read  and  understand, 
and  having  an  opportunity  to  read  a  contract 
which  he  signs,  if  be  neglects  and  fails  to  do  so, 


cannot  escape  its  liabDity,  for  the  teason  that  at 
the  time  false  representations  wer«  made  as  to 
its  contents.  Colonial  Jewelry  Co.  v.  Bridges, 
43  Okl.  813,  144  Pac.  677. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  177-181;  Dec.  Dig.  <^=78.1 

4.  Fraud  iS=»58(1)— Degbke  of  Psoor. 

Fraud,  though  in  equity  it  may  be  inferred 
from  drcumstances,  must  be  shown  and  brought 
home  to  the  opposite  party  by  clear  and  convinc- 
ing proof. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  55;    Dec.  Dig.  «=s>58(l).] 

5.  Judgment  «s>713(2)  —  Conci.usivknk8S  — 
Mattsbs  Concluded. 

A  regular  judgment  while  it  remains  in  force 
is  conclusive  not  only  as  to  matters  litisatcd, 
but  as  to  every  ground  of  recovery  or  defense 
which  might  have  been  presented  and  determined 
therein. 

[Ed.  Note.— For  oilier  cases,  see  Judgment 
Cent  Dig.  {|  1063,  1066,  1099,  1241;  Deci  Dig. 
€=»718(2).] 

6.  JUDOKENT  ifli    1 118(1)— BHtUlTABIX  RXUXT— 

Gboun  OS— Fbaud. 
Ordinarily  it  is  fraud  which  prevents  a  party 
from  fairly  exhibiting  his  case  in  court  or  fraud 
practiced  upon  the  court  or  its  process,  and  not 
fraud  in  the  cause  of  action,  which  will  author- 
ize a  court  to  set  aside  a  final  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  785,  836 ;  Dec.  Dig.  <S=»443ll).] 

CommisslonerB'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Mcintosh  Coun- 
ty;  Preslle  B.  Cole,  Judge. 

Action  by  C.  S.  Smith  and  wife  against  the 
Ely  Walker  Dry  Goods  Company  to  modify 
a  Judgment  and  for  an  Injunction.  Judg- 
ment for  plaintiffs,  and  defendant  ai>peals. 
Reversed  and  remanded. 

A.  C.  Markley,  of  McAIester,  for  plaintiff 
In  error.  Brook  &  Brook,  of  Muskogee,  for 
defendants  In  error. 

UALBRAITH,  C.  This  action  was  brought 
by  C.  S.  and  Louisa  B.  Smith  to  modify  a 
judgment  rendered  against  them  In  favor 
of  the  Ely  Walker  Dry  Goods  Company  In 
an  action  to  foreclose  a  mortgage  and  to 
enjoin  the  sale  of  certain  lands  described 
in  said  Judgment  of  foreclosure.  As  grounds 
therefor  the  petition  alleges  that  plainHffs 
executed  a  certain  mortgage  to  the  dry  goods 
company ;  that  it  was  executed  without  read- 
ing It,  and  by  reason  of  the  representation  of 
one  J.  T.  Primrose,  who,  in  the  language 
of  the  amended  petition,  was  "then  acting 
for  and  in  behalf  of  the  defendant,  Ely  Walk- 
er Dry  Goods  Company,"  tliat  the  tract  of 
land  on  which  stood  their  home,  and  also  a 
tract  known  as  the  "wagon  yard,"  In  Eutaala. 
were  not  Included  In  the  mortgage;  tliat 
thereafter  suit  was  brought  to  foreclose  the 
mortgage  so  given,  which  suit  they  did  not 
Investigate  or  defend,  for  the  reason  that 
they  could  not  pay  the  debt,  and  had  no 
knowledge  that  the  home  or  wagon  yard  was 
Included  in  the  mortgage;  that  after  Judg- 
ment they  discovered  that  the  home  and 
wagon   yard   was  included,    and   thereupon 


«=9For  otiwr  cases  see  same  topic  and  K£!Y-NUUBE:r  In  all  Ker-Numberad  Dicestt  and  Indexe* 
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brought  thla  suit  to  modify  the  jndgmeDt  so 
as  to  exclude  the  home  and  wagon  yard  from 
Ita  oporation  and  to  enjoin  the  threatened 
sale  of  said  tracts. 

Defendant  answered,  after  a  demurrer  was 
overruled,  denying  under  oath  that  Primrose 
was  the  agent  of  the  dry  goods  company,  or 
that  any  fraud  was  perpetrated  by  It,     At 
the  trial  there  was  the  usual  conflict  of  tes- 
timony,  but   the   following   facts   may,    we 
think,  be  taken  as  undisputed:   A  son  of  the 
plalntUTs  was  Indebted  to  the  Ely  Walker 
Dry  Goods  Company,  and  was  being  pressed 
for  payment    As  security  for  the  debt  and  In 
consideration  of  the  extension  of  time  of  pay- 
ment thereof  he  offered  to  have  executed  a 
real  estate  mortgage  by  his  father  and  moth- 
er.   The  son  and  A.  C.  Markley,  an  attorney 
at  law,  who  represented  the  dry  goods  com- 
pany, went  to  J.  T.  Primrose,  a  notary  public 
and  loan  agent,  to  get  a  proper  description 
of  the  land  to  be  mortgaged;    It  appearing 
that  Primrose  had  prerlously  closed  a  loan 
upon   the  same   land.     Esther   the   son   or 
Markley  asked  Primrose  for  the  description, 
which  was  taken  from  certain  records  and 
written  by  Markley  in  the  mortgage.    Prim- 
rose was  then  engaged  to  go  to  the  Smith 
home  and  take  the  acknowledgment.    Mark- 
ley,   Primrose,  and  the  son  then  went  to- 
gether to  the  Smith  home,  and  were  met  by 
plaiutill  C.  S.  Smith.    Mrs.  Smith  was  in  an 
adjoining  room,  and  did  not  leave  it    The 
mortgage  was  handed  to  C.  S.  Smith,  and 
Markley  asked  him  if  be  should  go  in  and 
read  or  explain  it  to  Mrs.  Smith.    He  was 
answered  in  the  negative.    Thereupon  Prim- 
rose and  C.  S.  Smith  went  into  Mrs.  Smith's 
room.     While  in  there  one  of  them  asked 
Primrose  if  the  home  was  included,  and  he 
answered  tliat  it  was  not.     Primrose  then 
advised  the  Smiths  not  to  sign  the  mortgage 
at  all,  but  they  did  so,  and  he  took  the  ac- 
knowledgment    Primrose  and  C.  S.  Smith 
then  returned  to  the  room  where  Markley 
was  waiting  and  delivered  the  mortgage  to 
him;     nothing   being   said    about   the   con- 
versation bad  In  Mrs.  Smith's  room.    Mark- 
ley   paid   Primrose  $1  for  his  services   as 
notary  and  for  walking  out  to  tlie  Smith 
home  to  take  the  admowledgment    Meitber 
of  tbe  Smltbs  read  tbe  mortgage,  altbongb 
C.  S.  Smith  testified  he  "might  have  looked 
over    It"     Tbe    Smiths   were    mixed    blood 
Creek  Indians,  each  being  able  to  read  and 
speak    English   fluently,   and  having   better 
than  a  common  8Cbo<d  education.    Upon  the 
note  secured  by  the  mortgage  becoming  due 
suit  was  brought  and  personal  service  bad 
on  tbe  Smiths.    They  did  not  appear  in  the 
action,    owing,   as  they  said,  to  their  lack 
of  knowledge  that  the  home  and  wagon  yard 
were  actually  Included  In  the  mortgage.    Af- 
ter   judgment   was   rendered   plaintiffs  dis- 
covered that  said  tracts  were  so  inclnded, 
and  brought  the  instant  suit. 
Tbe  trial  court  rendered  judgment  modi- 


fying tbe  Judgment  in  tbe  foreclosure  salt 
so  as  to  exclude  tibe  home  and  wagon  yard 
and  enjoined  tbe  sale  thereof.  From  this 
Judgment,  tbe  dry  goods  company  appealed  to 
this  court 

[1^2]  Several  assignments  of  error  a^ 
urged.  The  cause  being  equitable  in  Its  na- 
ture, and  it  being  assigned,  among  other  er- 
rors, that  the  petition  does  not  state  a  cause 
of  action,  and  that  the  trial  conrt  erred  in 
rendering'  Judgment  tar  the  plaintiffs,  we 
prefer  to  review  the  whole  case.  It  may  be 
said  In  tbe  outset  that  in  our  Judgment, 
Primrose  was  no  more  tbe  agent  of  tbe  dry 
goods  company  tban  he  was  of  the  Smiths 
In  so  far  as  any  authority  to  represent  tbe 
terms  of  the  Instrument  or  bind  his  prin- 
cipal is  concerned.  He  was  employed  solely 
to  take  the  acknowledgment,  and  not  to  enter 
Into  'ady  negotiations  on  behalf  of  tbe  dry 
goods  company.  His  own  conduct  in  ad- 
vising tbe  Smiths  not  to  execute  the  mort- 
gage at  all  negatives  tbe  idea  that  be  was 
acting  solely  for  the  dry  goods  company. 
Further,  it  Is  not  shown  that  Markley  had 
any  authority  to  employ  a  subagent  to  per- 
form the  duties  authorized  by  his  principal 
for  blm  to  perform,  or  that  any  such  employ- 
ment was  ratified  by  the  principal.  In  Gaar, 
Scott  4  Co.  V.  Rogers,  148  Paa  161,  this  court 
said: 

"Tbe  general  rule  of  law  is  that  an  agent  baa 
no  implied  authority  to  delegate  his  powers  to 
a  clerk  or  subagent;  and  persons  employed  by 
bim  as  clerk  or  subagent  do  not  become  the  agent 
of  the  principal,  without  the  principal's  consent; 
and  only  upon  extreme  and  unusual  exigencies 
can  an  agent  delegate  his  authority  to  a  clerk  or 
subagent  to  transact  business  for  bis  principal, 
which  requires  special  judgment,  discretion,  and 
experience,  without  the  consent  of  the  principaL" 

The  fact  that  Markley  paid  the  notary  fees 
does  not  change  the  situation.  There  is  no 
evidence  that  be  asked  Primrose  to  solicit 
the  execution  of  tbe  mortgage;  in  fact 
Primrose  did  Just  tbe  opposite.  The  only 
snggestion  in  tbe  record  that  Primrose  might 
explain  the  mortgage  came  from  tbe  Smitlis 
in  response  to  Markley's  suggestion  that  be 
(Markley)  go  to  Mrs.  Smith's  room  and  read 
or  explain  It  Primrose's  "positive  assertion 
in  a  manner  not  warranted  by  the  Informa- 
tion of  the  persoix  making  it,  of  that  which 
is  not  true,  though  he  believe  it  to  be  true" 
(Rev.  Laws  IdlO,  f  003),  might  bring  his 
statement  within  the  deflnition  of  fraud  were 
tbe  other  necessary  elements  thereof  present 
The  fraud  which  will  avoid  a  contract  under 
our  statute  (Rev.  Laws  1910,  {  903)  must  be 
"committed  by  a  party  to  a  contract,  or  with 
bis  connivance  with  intent  to  deceive  another 
party  thereto,  or  to  induce  bim  to  enter  into 
tbe  contract"  As  fraud  is  tbe  only  ground 
of  relief  pleaded  in  this  action,  it  is  tbe  only 
one  considered  herein.  Under  tbe  statute 
fraud  must  be  brought  home,  not  to  a  tbird 
person,  but  to  a  party  to  tbe  contract  We 
are  not  here  concerned  with  any  liability  of 
the  notary  for  failure  to  ezsrcise  bis  duties     t 

Digitized  by  V^jOOQIC 


900 


160  PACIFIC  BBPORTEiB 


(OU. 


as  BQCh  or  tor  mlsrepresentatloii,  and  are  not 
to  be  taken  as  passing  upon  any  such  ques- 
tion. So  far  as  the  parties  here  are  ^wncem- 
ed,  the  notary,  In  the  exercise  of  his  quasi 
public  functions,  doubtless  owed  each  of 
them  the  duty  to  see  that  the  grantors  under- 
stood the  nature  and  contents  of  the  mort- 
gage (1  Cyc.  663),  but  when  he  misrepresent- 
ed without  the  connivance  of  either  party, 
we  think  it  can  no  more  be  charged  to  the 
one  than  the  other  of  the  parties  to  the  con- 
tract 

[3]  Passing  to  the  next  phase  of  the  case, 
it  seems  the  Smiths  did  not  read  the  mort- 
gage, althouj^  having  ample  opportunity  and 
ability  BO  to  da 

In  Guthrie  &  Western  R.  Co.  v.  Rhodes,  19 
Okl.  21.  91  Pac.  1119,  21  L.  R.  A.  (N.  8.)  4flO, 
this  court  said: 

"We  take  It  the  rale  Is  well  established  that, 
in  the  absence  of  any  evidence  of  incapacity  to 
read,  or  any  trick  or  artifice  resorted  to  pre- 
vent hia  reading  it,  a  party  signing  a  written 
instrament  that  is  plain  and  unequivocal  in  its 
terms  is  bound  by  its  express  terms  and  condi- 
tions therein  contained,  and  that  he  cannot  set 
up  hia  own  carelessness  and  bis  own  indolence  as 
a  defense,  and,  because  he  failed  to  make  use  of 
the  faculties  possessed  by  him  for  determining  its 
conditions,  be  heard  to  say  that  its  terms  or  con- 
ditions should  be  other  or  different  from .  what 
they  are." 

The  court  in  that  case  and  in  others  here- 
inafter cited  and  approved  the  language  of 
Chancellor  Kent  in  volume  2  of  his  Commen- 
taries, p.  485: 

"The  common  law  affords  to  every  one  a  rea- 
sonable protection  against  fraud  in  dealing,  but 
it  does  not  go  to  the  romantic  length  of  giving 
Indemnity  against  the  consequences  of  indolence 
and  folly  or  an  indifference  to  the  ordinary  and 
accessible  means  of  information." 

In  McNlncb  v.  Northwest  'fliresher  Co.,  23 
Okl.  886,  100  Pac.  624,  138  Am.  St  Rep.  803, 
this  court  speaking  through  the  Chief  Jus- 
tice, said: 

"If  a  party  Is  induced  to  sign  a  contract  by 
fraud,  he  can,  of  course,  avoid  it  for  that  reason. 
It  is,  however,  clear  that  merely  falsely  repre- 
senting to  a  man  in  possession  of  his  faculties 
and  able  to  read  that  a  writing  embodies  their 
verbal  understanding  is  not  the  fraud  the  law 
means." 

This  language  Is  repeated  almost  verbatim 
by  the  court  in  the  late  cases.  Ames  v. 
Milam,  157  Pac.  941,  and  Frlzzell  y.  llilam, 
167  Pac.  944. 

In  Herron  v.  M.  Rumley  Co.,  29  Okl.  819, 
116  Pac.  952,  this  court  said: 

"The  burden  was  upon  the  plaintiff  to  prove 
fraud  in  the  securing  of  the  execution  of  said 
mortgage  by  positive  and  convincing  evidence. 
As  a  rule,  fraud  is  not  presumed,  and  a  person 
siirning  an  instrument  is  presumed  to  know  its 
contents,  unless  the  contrary  appears  by  clear, 
positive,  and  convincing  evidence,  and  the  party 
signing  the  instrument  cannot  escape  its  legal 
liability  if  such  party  has  an  opportunity  to  read 
the  Instrument  and  neglects  and  fails  to  do  so, 
and  this  is  so  even  if  false  representations  may 
have  been  made  to  them  as  to  the  character  and 
kind  of  lnstrum«it  signed." 

Again,  in  Colonial  Jewelry  Co.  ▼.  Bridges, 
43  OkL  813,  144  Pac.  677,  this  ooort  said: 


"A  person  signing  an  instniment  is  preaDm^^ 
to  know  its  contents,  and  one  in  possession  of 
his  faculties  •  •  •  and  having  an  opportuni- 
ty to  read  a  contract  which  he  signs,  if  he  neg- 
lects and  fails  to  do  so,  cannot  escape  its  legal 
liability,  for  the  reason  that  at  the  time  fain 
representations  were  made  to  the  effect  that  tbe 
writing  contained  the  verbal  understanding  <^ 
the  parties." 

These  expressions  of  principle  seem  to  con- 
clude the  question  of  plaintiff's  recovery 
against  him.  It  must  be  conceded  that  tliere 
are  expressions  to  be  found  In  opinions  of 
this  court  seeming  to  limit  the  broad  applica- 
tion of  the  rules  laid  down  in  the  case  above 
quoted,  but,  in  our  Judgment,  a  careful  ex- 
amination of  such  cases  reveals  no  exception, 
if  there  may  be  said  to  be  any,  within  which 
this  instant  case  falls.  Thus  In  Smith  v. 
Thesmaun,  20  OkL  138,  93  Pac.  977,  15  Ann. 
Cas.  1161,  it  was  said: 

"In  the  absence  of  misrepresentation,  band,  or 
deceit,  a  pa^ty  to  a  transaction  is  bomid  by  tli« 
writing  evidencing  the  agreement,  tlioagh  he  was 
in  fact  ignorant  of  its  contents:  but  where  tke 
signature  to  the  agreement  is  induced  by  the  mis- 
representations of  the  other  party  as  to  its  cos- 
tents,  and  the  signer  was  ignorant  thereof,  he 
may  introduce  parol  evidence  of  contemporane- 
ous acts,  declarations,  and  conversations  to  show 
the  true  nature  of  tJie  agreement" 

An  examination  of  that  case  rereals,  bow- 
ever,  that  defendant,  Thesmann,  was  a  Ger- 
man, unacquainted  with  the  English  lan- 
guage, and  therefore  no  more  capable  of 
reading  the  instrument  which  he  signpd. 
written  in  English,  than  if  he  could  not  read 
at  aU. 

In  Brown  r.  Trent  86  OkL  238,  128  Pac 
895,  it  was  said: 

"Where  a  person  signs  an  instrument  withont 
reading  it,  the  law  will  not  permit  him  to  in- 
troduce evidence  that  be  did  not  know  what  it 
contained.  •  •  •  But  when  the  opposite  par- 
ty has  been  guilty  of  some  positive  fraud,  has 
Baid  or  done  something  capable  of  proof  whidi 
has  prevented  the  maker  from  informing  himself, 
the  instrument  can  be  set  aside  for  the  fraod." 

In  that  case  the  plaintiff  was  a  woman, 
who  pleaded  that  she  was  so  unacquainted 
with  business  affairs  that  she  could  not  com- 
prehend the  nature  of  the  transaction  Into 
which  she  entered;  that  by  trust  In  some 
near  relatives  she  was  induced  to  sign  an  in- 
strument represented  to  be  a  release  of  a 
dower  right,  out  which  was,  in  fact,  a  deed 
conveying  title  In  fee  simple.  The  cLrcum- 
stances  were  held  to  be  such  as  to  "prevent 
her  from  informing  herself"  as  to  what  she 
signed.  No  such  tacts  here  appear.  It  is  not 
shown  that  either  party  was  Incapable  of 
appreciating  the  nature  of  the  Instrument 
signed  or  that  either  was  unfamiliar  with  the 
boundaries  and  descriptions  of  the  land  they 
wished  to  mortgage.  Phipps  v.  Union  Ins^ 
Co.,  150  Pac.  1083,  Is  Inapplicable  here.  In 
that  case  an  insurance  agent  was  to  insert  a 
certain  provision  in  an  application  for  In- 
surance. He  was  Intrusted  by  the  Insured 
with  making  out  the  application,  and  deliv- 
ered to  the  insured  a  portion  thereof  which 
contained  the  provision,  but  did  not  Inssert 
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It  la  the  part  aent  to  the  company.  There 
Is  nothing  In  the  case  to  sho-w  that  the  In- 
sured saw  or  ever  had  an  opportunity  to 
see  the  application  sent  the  company ;  hence 
the  decision  in  his  favor  In  this  court  does 
not  bear  upon  this  case. 

McDonald  v.  McKlnney  Nursery  Co.,  44 
Okl.  62,  143  Pac.  191,  comes  nearer  than  any 
case  In  this  court  to  supporting  the  position 
of  defendant  in  error.  That  case  was  'one 
of  an  alleged  mistake,  decided  upon  demurrer 
to  the  answer  and  based  upon  many  facts  not 
present  here.  If  it  may  be  said  to  be  in  any 
wise  in  c<mfllct  with  the  general  rule  an- 
nounced by  the  court,  the  peculiar  facts 
which  Justified  the  decisions  do  not  here  ex- 
ist, nor  can  that  case  be  taken  as  overruling 
the  prior  decisions,  especially  In  view  of  the 
later  cases  of  Colonial  Jewelry  Oo.  v.  Bridg- 
es, Ames  T.  Milam,  and  Frlzzell  t.  Milam, 
supra. 

[4-B]  It  is  to  be  further  noted  that,  though 
personally  summoned,  the  Smiths  made  no 
appearance  in  the  foreclosure  action.    There 
is  no  evidence  that  any  representation  was 
made  or  action  taken  to  prevent  them  ap- 
pearing.   Their  only  excuse  is  that  they  did 
not  yet  know  the  mortgage  described  the 
home    and   wagon    yard.     Ordinarily  .It   is 
fraud  which  prevents  a  party  from  having 
a  fair  opportunity  to  present  his  case,  and 
not  fraud  in  the  cause  of  action  itself,  which 
win  afford  ground  for  setting  aside  a  Judg- 
ment.   Brown  v.  Trent,  supra ;  United  States 
T.  Throckmorten,  98  D.  S.  61,  26  L.  Bd.  98 ; 
Alder  V.  Van  Kirk,  Land  ft  Construction  Co., 
114  Ala.  5S1,  21  South.  490,  62  Am.  St.  Rep. 
133;  Graham  v.  Loh,  32  Ind.  App.  183, 69  N.  E. 
474 ;    Gardiner  v.  Van  Alstyne,  22  App.  Dlv. 
579,  48  N.  Y.  Supp.  114 ;    Id.,  163  N.  Y.  678, 
67  M.  E.  1110;   Ramsenr  v.  Brownell  (Ark.) 
12  S.  W.  200;    Irvine  v.  Leyh,  124  Mo.  361, 
27   S.  W.  512;    Shufeldt  v.  Gandy,  84  Neb. 
32,  61  N.  W.  302;    Brownell  v.  Storm  Lake 
Bank,   63   Iowa,   764,   19  N.   W.   78a     The 
frand  here  alleged,  it  sufficient  to  sustain 
the  Instant  case,  was  a  defense  to  the  fore- 
closure action.     The  Judgment  in  that  ac- 
tion concluded  not  only  what  was  actually 
litigated,  but  what  might  properly  have  been 
there  put  in   issue.     Alfrey  v.  Colbert,  44 
Okl.   246,  144  Pac.   179;    Earl  v.  Earl,  149 
Pac.  1179 ;   Prince  v.  Gosnell,  149  Pac.  1162, 
and  cases  dted.   Although  we  are  not  prepar- 
ed  to  say  that  defendant's  reason  for  not 
defending  the  suit  was  altogether  insufficient, 
yet,  to  say  the  least,  it  is  but  a  slender  reed 
npon  which  to  lean.    Fraud  even  In  equity, 
tlioagb    it   may   be   Inferred,   must   yet   be 
bronght  home  by  clear  and  convincing  proof. 
Opon  the  whole  record  and  for  the  reasons 
above  given  we  are  of  the  opinion  that  the 
plaintiff  was  not  entitled  to  Judgment.    We 
are  led  to  overcome  our  hesitation  in  dif- 
fering from  the  trial  court,  and  to  believe 
that  bis  entire  Judgment  may  be  wrong,  from 


the  fact  that  he  not  only  restored  to  plain- 
tiffs their  home  place,  which  there  was  some 
evidence  that  Primrose  represented  was  not 
In  the  deed,  but  also  excepted  from  the  Judg- 
ment of  foreclosure  the  wagon  yard  In  Eufau- 
la,  as  to  which  we  have  been  able  to  find 
in  the  record  no  evidence  at  all  of  any  mis- 
representation. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


FORD  MOTOR  CO.  v.  LIVESAY.    (No.  7448.) 

(Supreme  Court  of  Oklahoma.     Sept  12,  1816. 

Rehearing  Denied  Nov.  14,  1916.) 

(ByUahui  ly  the  Court.) 

1.  Neolioence    <&=322— Dangebous   Iwstbu- 
mentalities— automobujc 

An  automobile  is  not  an  inherently  danger- 
ous  machine,  and  the  rules  of  law  applicable  to 
dangerous  instrumentalities  do  not  apply. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig,  U  31,  82 ;    Dec.  Dig.  «=922.] 

2.  Evidence  «=9471  (30)— Opinion   Bvidencb 
— extstenob  of  aobnct. 

Evidence  that  the  party  is  or  is  not  an  agent 
is  a  mere  conclusion.  But  the  witness  may  state 
the  facts  and  (nrcumstanees  concerning  the 
various  transactions  between  him  and  the  al- 
leged principal,  leaving  the  court  and  the  jury 
to  determine,  under  the  facts  disdosed,  wheth- 
er or  not  he  was  such  agent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2175;  Dec.  Dig.  ««=s»471(80) ;  Wit- 
nesses, Cent  Dig.  {  833.] 

3.  Evidence  *=»158(2r)— Best  and  Seconda- 
BY  Evidence— OONTBAOT  of  Aqency. 

If  the  contract  of  agency  Is  reduced  to  writ- 
ing, the  written  inatrnment  is  the  best  evidence. 
[E!d.   Note. — For   other   cases,    see    Evidence, 
Cent  Dig.  §|  514-622 ;  Dec.  Dig.  «=»158(27).] 

4.  Neouqence    9=>27  —  Automobiles  —  Lia- 
BrLiTixs  or  Selueb. 

The  general  rule,  subject  to  certain  excep- 
tions not  involved  in  this  action,  is  that  a  manu- 
facturer or  vendor  of  an  automobile  is  not  Ua- 
ble  to  third  parties  who  have  no  contractual 
relations  with  him  for  negligence  in  the  con- 
struction, manufacture,  or  sale  of  such  ma- 
chine. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  (  25 ;   Dec.  Dig.  «s>27.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Texas  County; 
W.  C.  Crow,  Judge. 

Action  by  J.  M.  Livesay  against  the  Ford 
Motor  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
remanded  for  new  trial. 

Phil  D.  Brewer,  of  Oklahoma  City,  L.  B. 
Robertson,  of  Detroit,  Mich.,  and  U.  E.  Hart- 
man  and  Douglas  B.  Crane,  both  of  Oklahoma 
City,  for  plaintiff  In  error.  John  L.  Gleason, 
of  Guymon,  for  defendant  In  error. 

RITTENHOUSE,  C.  The  W.  K.  Prudden 
Company  manufactured  wheels  for  the  Ford 
Motor  Company,  who  used  the  same  In  as- 
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sembling  their  No.  174900  Model  T.  1913  auto- 
mobile. In  March,  1913,  the  plaintiff  pur- 
chased from  A.  D.  Hopkins  this  machine,  and 
In  May  following  was  Injured  while  driving 
along  a  smooth  rond  at  the  rate  of  22  miles 
an  hour  by  reason  of  the  breaking  of  the 
spokcB  In  the  right  wheel  of  said  automo- 
bile. This  action  Is  brought  against  the  Ford 
Motor  Company,  wherein  It  la  alleged  that 
It  failed  and  neglected  to  put  proper  material 
In  such  wheel,  and  carelessly  and  negligently 
constructed  the  spokes  out  of  unsound  tim- 
ber. The  defendant  answered  by  general 
denial,  and  further  alleged  that  the  wheel 
was  not  manufactured  by  It,  but  by  W.  K. 
Prudden  Company,  of  Lansing,  Mlcb.,  and 
denied  that  it  sold  the  machine  to  the  plaki- 
tifl  through  its  agents  and  servants.  At  the 
trial  the  plaintiff  established  the  injuries  re- 
ceived, introducing  in  evidence  a  few  of  the 
spokes,  one  of  which  was  defective,  that  he 
had  purchased  the  automobile  from  A.  D. 
Hopkins,  and  attempted  to  prove  that  Hop- 
kins was  acting  as  the  agent  of  the  Ford 
Motor  Company. 

The  defendant  demnrred  to  the  evidence, 
which  was  overruled,  and  by  its  evidence  es- 
tablished the  purchase  of  the  wheel  from 
W.  K.  Prudden  Company,  a  reputable  manu- 
facturer of  automobile  wheels;  that  such 
company  made  seven  tests  of  the  wheel  be- 
fore delivery ;  that  after  delivery  the  defend- 
ant company  made  nine  tests,  which  were  all 
the  tests  known  to  the  automobile  industry. 
The  expert  testified  that  the  one  defective 
spoke  was  known  as  a  case-hardened  spoke, 
sometimes  caused  in  kiln  drying;  that  there 
Is  no  known  method  of  detecting  a  case-hard- 
ened spoke  other  than  by  breaking  the  same 
which  would  destroy  Its  value. 

[1]  That  an  automobile  is  not  an  inherent- 
ly dangerous  machine  has  been  held  by  the 
weight  of  authority.  In  Vincent  et  al.  v. 
Crandall  &  Godley  Company,  131  App.  Dlv. 
200,  115  N.  Y.  Supp.  600,  it  was  held  that 
motor  vehicles  cannot  be  placed  In  the  same 
category,  as  locomotives,  gunpowder,  dyna- 
mite, and  similar  dangerous  machines  and 
agencies,  and  the  rules  of  law  applicable  to 
dangerous  Instrumentalities  do  not  apply. 
Steffen  v.  McNaughton,  142  Wis.  49,  124  N.  W. 
1016,  26  L.  R.  A.  (N.  8.)  382,  19  Ann.  Cas. 
1227;  Cunningham  v.  Castle,  127  App.  Dlv. 
680,  111  N.  Y.  Supp.  1057;  Jones  v.  Hoge, 
47  Wash.  663,  92  Pac.  433,  14  L.  R.  A.  (N.  S.) 
216,  125  Am.  St  Rep.  915. 

[2,  3]  In  an  attempt  to  show  a  privity  of 
contract  between  the  plaintiff  and  the  Ford 
Motor  Company  the  plaintiff  offered  the  evi- 
dence of  A.  D.  Hopkins,  over  the  objection  of 
the  defendant,  who  testified  that  he  was 
acting  as  a  representative  of  such  company 
in  the  sale  of  the  machine.  The  only  evi- 
dence on  the  subject  Is  as  follows: 

"Mr.  Gleason:  Were  you  selling  as  their 
agent?  •  •  ♦  A.  As  subagent;  yes,  sir. 
Mr.  Gleason:  As  subagent?  A.  Yes,  sir.  Q. 
When  you  sold  this  car  to  Mr.  J.  M.  Livesay 


did  you  sell  It  as  the  agent  of  tlie  Ford  Motor 
Company?    »    •    • 

"Mr.  Robertson:  Just  one  qneotion ;  was  that 
agreement  in  writing  with  the  Ford  Motor  Com- 
pany? A.  It  was  in  printing,  fir.  Robertson: 
In  printing,  yes,  and  signed  by  you?  A.  Tea, 
sir.  Mr.  Robertson:  .We  object  to  any  farther 
testimony  by  this  witness. 

"Mr.  Gleason:  The  question  I  asked  him  was: 
Was  he  acting  in  the  capacity  of  agent ;   did  be 

Serform  any  act  for  them?    If  so,  it  makes  no 
iffierence. 

"The  Court:  I  understand  that  perfectly.    He 
is  not  asking  for  the  contents  of  tne  writing,  or 
the  extent  of  the  authority  at  this  time.     (Ob- 
jection overruled.) 
"Mr.    Robertson:     Ezception." 

It  Will  be  observed  that  the  witness  testi- 
fied to  no  facts  or  circumstances  concerning 
the  transaction  between  him  and  the  prin- 
dpai  from  which  the  Jury  could  or  could  not 
draw  the  conclusion  as  to  whether  or  not  an 
agency  existed,  but  merely  testified  to  the 
conclusion  that  he  was  a  subagent  That  state- 
ment alone  is  not  .sufficient  to  prove  the 
agency.  Goddard  &  Sons  v.  Gamer  et  al.. 
109  Ala.  98,  19  South.  513;  Young  v.  New- 
ark blre  Ins.  Co.,  59  Conn.  41,  22  AtL  32: 
Maurer  v.  Miday,  25  Neb.  675,  41  N.  W.  3»5: 
Encyclopedia  of  Evidence,  voL  10,  p.  28;  31 
Cyc.  1662 ;  Southern  Home  B.  &  L>.  Ass'n  v. 
Winans  et  al.,  24  Tex.  Civ.  App.  644,  60  S.  W. 
825;  McCormlck  v.  Queen  of  Sheba  Gold 
Mining  &  MUl.  Co.,  23  Utah,  71,  63  Pac  8:20. 

Independently  of  the  Insufficiency  ot  this 
testimony  to  prove  agency,  there  was  evidence 
that  the  contract  of  agency,  if  any,  was  re- 
duced to  writing,  and  tills  would  have  been 
the  best  evidence  of  the  existence  of  the 
agency. 

In  the  admission  of  the  evidence  oC  A.  D. 
H(9kins  there  was  prejudicial  error,  as  the 
qnestlon  of  the  capacity  in  which  A.  D.  Hoi>- 
klns  acted  In  the  sale  of  the  automobile  was 
the  main  question  in  issue,  and  upon  tt  rested 
the  question  of  the  liability  of  the  Ford 
Motor  Company.  If  Hopkins  was  not  the 
agent  of  the  defendant,  then  the  plalntllT  fail- 
ed to  make  a  case,  and  the  demurrer  to  the 
evidence  should  have  been  sustained. 

[4]  It  is  a  general  rule  that  a  manoflactur- 
er  or  vendor  Is  not  liable  to  third  parties 
who  have  no  oontra^ual  relations  with  him 
for  negligence  in  the  construction,  manufac- 
ture, or  sale  of  the  articles  he  handles.  In 
the  leading  case  of  Wintert>ottom  v.  Wright. 
10  M.  &  W.  109,  the  rule  Is  placed  upon  the 
ground  of  public  policy.  There  would  be  no 
end  of  litigation  if  the  manufacturers  were 
to  be  held  liable  to  the  third  persons  fbr 
every  act  of  taegUgence  in  the  construction 
of  the  machines  they  make  after  the  parties 
to  whom  they  have  sold  them  have  received 
and  accepted  them.  In  the  case  of  the 
Cadillac  Motor  Company  v.  Johnson,  221  Fed. 
801,  137  C.  C.  A.  279,  I*  B.  A.  1915E>,  287,  the 
court  held: 

"A  manufacturer  of  automobiles,  which  pur- 
chased the  wheels  used  on  its  automobiles,  was 
not  liable  to  an  injured  person,  who  purchased 
an  automobile  manufactured  by  it  from  a  deal- 
er, and  who  had  no  oontnu^oal  relations  with 
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it,  for  its  ii<»ligent  foilare  to  discover  that  one 
of  the  wheels  was  defective,  since,  while  one 
who  manufactures  articles  inherently  dangerous 
is  liable  to  third  parties  Injured  by  rach  arti- 
cles, unless  he  exercises  reasonable  care,  one 
who  manufactures  artidcs  dangerous  only  if 
defectively  made  Is  not  liable  to  third  parties  for 
injuries,  except  in  case  of  willful  injury  or 
fraud." 

Cooley  on  Torts,  at  page  1486,  says: 
"The  general  mle  is  that  a  contractor,  mana- 
facturer,  vendor,  or  furnisher  of  an  article  is 
not  liable  to  third  parties  who  have  no  contrac- 
tual relations  with  him  for  negligence  in  the 
construction,  manufacture,  or  sale  of  such  arti- 
cles.   ♦    •    ••• 

See  Huset  ▼.  J.  I.  Case  Thrashing  Machine 
Company,  120  Fed.  SeS,  57  O.  C.  A.  237,  61 
h.  R.  A.  303;  Rtcfamond  &  DanvlUe  Railroad 
Company  t.  BUlott,  149  U.  S.  266,  18  Snp. 
Ct  837.  37  L.  Ed.  728;  O'Neill  ▼.  James,  138 
Mich.  S67,  101  N.  W.  828,  68  L.  R.  A.  342, 
111  Am.  St.  Rep.  821,  6  Ann.  Gas.  177 ;  Cnrtln 
V.  Somerset,  140  Pa.  70,  21  Atl.  244,  12  U 
R.  A.  322,  28  Am.  St.  Rep.  226;  Helzer  ▼. 
Kingsland  Donglass  Mfg.  Co.,  110  Mo.  606, 
19  S.  W.  6<>0,  15  U  R.  A.  821,  83  Am.  St.  R«p. 
482;  Daugherty  v.  Herzog,  145  Ind.  255,  44, 
N.  K  457,  32  U  R.  A.  837,  57  Am.  St.  Rep. 
204 ;  McCaffrey  v.  Mfg.  Co.,  23  R.  I.  381,  60 
Atl.  651,  65  U  R.  A.  822,  91  Am.  St  R«p.  637. 

To  this  mle  there  are  three  exceptions, 
as  stated  la  Huset  t.  J.  I.  Case  T.  M.  Co., 
supra,  but  the  Instant  case  does  not  fall 
within  any  of  these  exceptions.' 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


BROOK  et  aL  ▼.  WERTZ  et  al.    (No.  6168.) 

(Supreme  Court  of  Oklahoma.     Oct.  24,  1016. 

Rehearing  Denied  Nov.  14,  1016.) 

(Syllahut  hy  the  Court.) 

1.  Gt7ABDIAI«    AND    WaBD   ^=»105(1)— SaI.E   OV 

Ward's  PsoPEBXt  —  SETTiNa  Aside  —  Pab- 

TIKS  Dbtendant. 
Under  section  4696,  Rev.  Laws  1910,  it  was 
not  error  for  the  court  to  make  Brook  &  Brook 
parties  defendant  in  this  action. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  U  383-889;  Dec.  Dig.  «=> 
105(1).] 

2.  GVABDIAN  AND  WaBD  €=>109— LlABlUTIBS 

TO  Thibd  Pessons— Knowledge  or  Claim. 
Where  a  purchaser  in  good  faith  at  a  void 
guardian's  sale  pays  the  purchase  price  thereof 
to  the  guardian,  the  said  guardian  holds  the 
same  as  a  trust  fund  for  the  use  and  benefit  of 
the  purchaser,  and  where-  the  title  to  said  prop- 
erty fails  on  account  of  the  proceedings  being 
void,  it  is  the  duty  of  the  guardian  to  refund 
the  money  to  the  purchaser.  And  any  party 
with  Icnowledge  of  the  trust  receiving  any  part 
thereof  acquires  no  title  to  said  fund  as  against 
the  true  owner,  and  an  action  to  recover  the 
same  in  favor  of  the  true  owner  will  lie  against 
the  party  to  whom  said  fund  was  transferred 
contrary  to  the  trust; 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  |  400;   Dec.  Dig.  <es9l09.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  fr<wn  District  Court  Wagoner  (Jonnty; 
K.  C.  Allen,  Judge. 


Action  by  Tooka  Apneka  against  the  Wal- 
ton Trust  Company  and  others,  and  Eck  Bw 
Brook  and  another,  doing  business  under  the 
firm  name  of  Brook  &  Brook,  were  brought 
in  as  parties  defendant  From  an  adverse 
Judgment  defendants  Brook  &  Brook  bring 
error.    Affirmed. 

Brook  &  Brook,  of  Muskogee,  for  plaintiffs 
in  error,  Rittenhouse  ft  Drake  and  Watts  ft 
Watts,  all  of  Wagoner,  and  Furry  &  Motter 
and  Jay  P.  Famsworth,  all  of  Muskogee, 
for  defendants  in  error. 

HOOKER,  C.  On  the  23d  day  of  March, 
1912.  Tooka  Apeuka  instituted  a  suit  in  the 
district  court  of  Wagoner  county  against  the 
Walton  Trust  Company,  B.  P.  Wertz,  and  J. 
P.  Famsworth,  and  in  her  petition  filed  in 
said  action  she  alleged  that  she  was  a  full- 
blood  Creek  Indian,  regularly  enrolled  upon 
the  approved  rolls  of  the  Oeek  Tribe  of  In- 
dians and  that  she  was  the  owner  of  the  real 
estate  involved  here,  but  that  the  same  was 
in  the  unlawful  possession  of  the  defendants 
above  named,  and  she  further  alleged  that 
said  defendants  claim  an  interest  in  and  to 
said  lands  which  constitutes  a  cloui^  upon 
her  title,  and  in  said  action  she  sought  Judg- 
ment for  the  price  of  the  lands,  and  that  the 
defendants  be  required  to  deraign  their  title 
and  to  make  profert  thereof,  and  that  she 
be  restored  to  the  possession  of  said  proper- 
ty, and  that  said  defendants,  and  each  of 
them,  be  barred  from  asserting  any  titie, 
claim,  right  or  interest  in  said  property  ad- 
verse to  plaintiff. 

Said  defendants  filed  an  answer  in  which 
they  denied  that  plaintifF  was  the  owner  of 
said  property,  and  said  that  on  the  23d  day 
of  April,  1906,  the  plaintiff  was  a  minor  of 
the  age  of  12  years,  and  that  by  a  Judgment 
of  the  proper  court  one  Daniel  B.  Childers 
was  appointed  her  guardian,  and  he  there- 
upon executed  a  bond  and  qualified  as  re- 
quired by  law,  and  that  on  the  1st  day  of 
June,  1011,  her  guardian  filed  a  petition  in 
the  county  court  of  Wagoner  county,  Okl., 
said  court  having  Jurisdiction  of  the  guard- 
ianship cause  of  the  plaintiff,  asking  for  a 
sale  of  the  real  estate  involved  here,  and 
that  thereafter,  on  the  3d  day  of  July,  1911, 
the  county  court  of  Wagoner  county  made  an 
order  directing  the  guardian  to  sell  said  real 
estate,  and  that,  in  pursuance  to  said  order 
of  sale  and  the  proper  proceedings  had  there- 
under, the  said  Daniel  B.  (jhilders,  as  guard- 
ian of  the  plaintiff,  sold  said  real  estate  to 
one  B.  F.  Wertz  for  the  sum  of  $7,700, 
which  sale  was  afterwards  confirmed,  and  a 
deed  made  by  the  guardian  to  the  purchaser 
therefor,  and  that  thereupon  the  said  B.  F. 
Wertz  entered  into  possesslcm  of  said  prop- 
erty, and  claimed  the  same  adversely  in  fee 
simple  from  that  time  until  the  institution 
of  said  suit;  that  the  said  B.  F.  Wertz  paid 
to  the  said  guardian  of  the  plaintiff  the  sum 
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of  $7,700  as  the  purchase  price  for  said  land, 
and  that  In  order  so  to  do  he  borrowed  from 
the  Walton  Trust  Company  the  sum  of  $5,- 
700,  to  secure  which  he  executed  a  mortgage 
upon  said  property,  and  he  likewise  borrow- 
ed from  J.  P.  Famsworth  the  sum  of  $2,000, 
and  in  order  to  secure  the  payment  thereof 
he  executed  a  mortgage  upon  this  property; 
that  no  part  of  said  mortgaged  indebtedness 
had  been  repaid  to  said  mortgagees,  and  it  is 
further  alleged  that  said  money  was  in  the 
possession  of  the  guardian  and  under  his  con- 
trol, and  thereupon  said  defendants  asked 
the  court  that  said  guardian  and  his  bonda- 
uieu  be  made  partiea  defendant  to  this  action, 
and  that  said  guardian  be  required  to  pay 
said  money  into  court  to  await  the  decision 
of  the  court',  and  it  further  appears  that  the 
court  did  make  said  guardian  and  his  braids- 
men  parties  defendant,  and  that  a  receiver 
was  appointed  by  the  court  to  take  charge  of 
th«  real  estate  Involved  here,  and  also  to 
take  charge  of  the  money  in  the  hands  of  the 
guardian,  in  order  to  preserve  the  same  pend- 
ing a  decision  of  this  cause.  It  further  ap- 
peared that  1770  of  this  money  paid  by  B. 
F.  Wertz  to  the  guardian  had  under  an  order 
of  the  county  court  been  paid  to  Brook  & 
Brook,  attorneys  for  the  guardian  in  the  pro- 
ceeding for  the  sale  of  said  property,  and  the 
aforesaid  defendants  requested  the  court  that 
Brook  &  Brook  be  made  parties  to  this  ac- 
tion, and  that  they  be  required  to  pay  the 
maaey  in  their  hands  into  court,  in  order 
that  the  receiver  might  take  charge  of  the 
same  to  await  the  final  action  of  the  court 
And  thereupon,  said  Brook  &  Brook  were 
made  parties  to  this  case.  Tbereup<»i  the 
plaintiff  filed  a  reply  in  wlilcb  she  stated 
that  at  the  time  said  application  was  filed  in 
the  county  court  of  Wagoner  county  asking 
for  a  sale  of  her  property  she  was  of  age,  and 
that  all  of  the  proceedings  bad  in  said  cause 
from  that  time  on  were  void  and  of  no  force, 
for  the  reason  that  she  was  not  a  minor. 
Upon  the  trial  of  said  cause  the  parties 
thereto  entered  into  an  agreed  statement  of 
facts,  which  were  substantially  as  alleged 
above,  together  with  the  agreed  stipulation 
that  the  plaintiff  below  nor  no  one  for  her 
ever  received  the  portion  of  the  purchase 
price  for  said  land  as  above  stipulated,  and 
it  was  further  stipulated  that  at  the  time  the 
order  was  made  in  the  county  court  of  Wag- 
oner county  for  a  sale  of  plaintiff's  proper- 
ty she  was  of  age,  and  not  a  minor.  There- 
upon the  court  rendered  a  judgment  in  favor 
of  the  plaintiff,  restoring  to  her  the  posses- 
sion of  all  of  said  land  free  and  clear  from 
all  Incumbrances,  and  directed  that  the  mort- 
gagees be  returned  their  money,  and  further 
rendered  a  Judgment  in  favor  of  B.  F.  Wertz 
against  Brook  &  Brook  for  the  sum  of  $770, 
being  the  money  paid  by  Chllders  to  Brook 
&  Brook,  for  legal  services  In  said  action; 
they  having  declined  to  pay  the  money  to 
the  receiver  herein.    To  reverse  this  Judg- 


ment Brook  &  Brook  have  appealed  to  this 
court 

It  is  contended  by  the  plalntifrs  in  error 
that  no  contractual  relation  existed  between 
them  and  B.  F.  Wertz,  the  purchaser  of  said 
property,  that  they,  Brook  &  Brook,  teceired 
this  money  as  compensation  for  services  ren- 
dered Chllders  as  guardian  of  the  plaintiff, 
and  that  if  the  same  was  unlawfully  paid 
to  them,  the  purchaser,  B.  F.  Wertz,  Is  not 
entitled  to  recover  or  to  maintain  an  action 
against  them  therefor,  and  that  only  the 
guardian,  if  any  one,  could  maintain  an  ac- 
tion against  them  for  matters  arising  there- 
from; while  the  defendants  in  error  contend 
that  this  $7,700  was  paid  by  B.  F.  Wertz,  the 
purchaser  at  said  guardian  sale,  into  court 
for  a  specific  purpose,  and  that  purpose  was 
the  purchase  price  of  the  property  of  tJie  sup- 
posed ward,  the  plaintiff  here.  The  title  to 
said  property  having  failed,  the  purpose  of 
the  trust  cannot  be  carried  ont  and  there- 
fore the  purchaser  is  entitled  to  a  retnm  of 
said  money,  and  is  entitled  to  follow  the 
same  wherever  it  may  be  found,  and  any  par- 
ties connected  with  the  subject-matter  who 
may  tiave  knowingly  received  any  part  there- 
of may  properly  be  ordered  to  return  said 
money  to  him. 

There  are  two  questions  to  be  determined 
here:  First,  did  the  court  err  In  noaking 
Brook  &  Brook  a  party  on  application  of 
Wertz,  the  purchaser  of  said  property?  Sec- 
ond, did  the  court  err  in  rendering  a  Jadg- 
ment  in  his  favor  against  Brook  &  Brook  for 
that  part  of  the  purchase  money  paid  by  him 
for  the  land  which  they  received  for  services 
rendered  the  guardian  in  this  proceeding  to 
sell  the  land  of  the  ward,  all  of  which  pro- 
ceedings were  void,  for  the  reasooa  stated 
hereinbefore. 

[1]  Under  the  view  that  we  take  of  this 
case  the  order  of  the  court  in  making  the 
plaintiffs  in  error  a  party  was  proper;  for 
section  4696  of  the  Bevised  Laws  of  1910 
provides: 

"The  court  may  determine  any  controversy  be- 
tween parties  before  it  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  when  a  determination 
of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  order 
them  to  be  brought  in." 

The  Supreme  Court  of  Kansas,  la  Martin 
r.  Martin,  44  Kan.  296,  24  Pac.  418,  said: 

"In  an  action  to  forfeit  an  estate  in  certain 
land,  where  the  court  has  acquired  jnriadictton 
to  hear  the  case,  it  may  adjudicate  and  pass  up- 
on all  of  the  real  and  substantial  rights  of  the 
parties  connected  with  the  subject-matter  of  the 
litigation,  in  order  to  avoid  a  multiplicity  of 
suits." 

And  in  Seibert  v.  l^ompson,  8  Kan.  65,  the 
same  court  said : 

"Where  a  court  of  equity  has  all  the  parties 
before  it  it  will  adjudicate  upon  all  the  rights 
of  the  parties  connected  with  the  subject-matter 
of  the  action,  so  as  to  avoid  a  multiplicity  of 

suits."  ^  -  I 
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And  Mr.  Pomeroy  on  Code  Remedies  (4th 
Ed.)  {  229,  says: 

"^f  a  person  not  thus  immediately  interested 
is  nevertheless  so  related  to  the  aabject-matter 
and  to  the  principal  defendant  that,  npon  the 
plaintiff's  auccess,  he  will  be  liable  to  be  pro- 
ceeded against  by  sncfa  defendant,  and  to  be  com- 
pelled to  make  compensation  in  whole  or  in  part 
for  the  loss,  he  is  consequently  interested  in  the 
subject  of  the  action,  and  is  also,  in  general,  a 
necessary,  or  at  least  a  proper,  codefendant. 
Equity  requires  this  class  of  persons  to  be  join- 
ed as  defendants,  not  because  they  will  be  di- 
rectly affected  by  the  decree  when  rendered,  but 
because,  if  the  plaintiff  succeeds  against  the 
principal  defendant,  the  latter  will  then  have  the 
right  to  call  npon  them  to  reimburse  him,  whol- 
ly or  paHially,  or  to  do  some  other  act  which 
diall,  according  to  the  nature  of  the  caoe,  re- 
store or  tend  to  restore  him  to  his  former  posi- 
tion before  the  recovery  against  him.  To  avoid 
a  multiplicity  of  actions,  such  persons  should, 
in  general,  be  brought  into  the  suit  in  the  first 
instance,  so  that  their  secondary  or  consequen- 
tial liabilities  may  be  determined,  and  adjusted 
together  with  the  main  issues  in  the  one  decree. 

Also  the  Supreme  C!ourt  of  Iowa  In  Camp 
V.  McGlUIcuddy  et  al.,  10  Iowa,  202,  said: 

"A  court  of  equity  may  require  that  a  person 
whose  rights  may  not  be  directly  affected  by  a 
decree  in  accordance  with  the  prayer  of  the  bill 
be  made  a  party  where  it  is  necessary  to  avoid 
a  multiplicity  of  suits." 

And  In  the  body  of  the  opinion  it  Is  said: 

"There  are  cases  in  which  it  is  proper  and 
necessary  to  make  a  person  defendant  to  a  pro- 
ceeding in  equi^,  upon  the  ground  of  avoiding 
a  multiplicity  of  suits.  His  rights  may  not  be 
directly  affected  by  the  decree,  but  It  may  occur 
that,  if  the  complainant  succeeds,  the  respondent 
will  thereby  acquire  a  right  to  call  upon  the 
party  omitted  or  not  joined,  either  to  reimburse 
him,  or  reinstate  him  in  the  position  lost  by  the 
complainant's  success.  And,  if  so,  the  person 
conseqnentially  liable  to  be  thus  affected,  should 
be  before  the  court  that  his  liability  may  be  ad- 
judicated by  one  proceeding." 

And  In  16  Cyc.  188,  It  is  said: 

"In  order  to  accomplish  the  object  of  complete- 
ly adjadicating  the  controversy  and  of  render- 
ing the  performance  of  the  decree  i^rfectly  safe 
to  those  compelled  to  obey  it,  it  is  frequently 
necessary  to  bring  in  as  a  party  one  against 
whom  or  whose  interest  plaintiff  seeks  no  relief, 
but  against  whom  the  principal  defendant  would 
have  a  demand  in  the  event  of  plaintiff's  suc- 


[2]  The  purchaser  here  at  this  guardian 
sale  paid  his  money  to  the  guardian  for  the 
speclflc  purpose  of  purchasing  the  real  es- 
tate of  the  ward.  When  It  reached  the  hands 
of  the  guardian  It  became  a  trust  fund  In 
bis  hands  for  that  speciflc  purpose,  and 
when  the  object  and  purpose  of  the  trust  fail- 
ed, on  account  of  the  proceedings  being  void. 
It  then  became  the  duty  of  the  guardian  to 
refund  the  money  to  the  purchaser,  and  any 
sums  paid  out  by  him  to  any  party  connected 
with  this  proceeding  must  be  deemed  to  have 
been  received  by  them  subject  to  the  lien  or 
trust  held  by  Wertz  to  said  money. 

The  order  of  the  court  directing  the  guard- 
Ian  to  pay  to  plaintiff  In  error  an  attorney's 
fee  in  that  case  did  not  justify  the  guardian 
In  paying  the  same,  nor  justi^  the  attorney 
In  receiving  the  same  from  him.  The  claim 
of  Wertz  to  this  money  is  superior  to  the 


claim  of  the  plaintiff  in  error  for  services 
thus  performed  by  them  for  the  guardian. 
This  money,  under  this  state  of  case,  did  not 
belong  to  the  ward,  and  the  guardian  bad  no 
right  of  ownership  In  it,  nor  lawful  control 
over  it,  and  that  part  which  was  paid  by  him 
to  his  attorneys  does  not  lose  its  character 
as  a  trust  fund,  but  may  be  followed  by 
Wertz,  the  purchaser,  and  subject  to  bis 
claim  and  Ilea 

The  Court  of  Appeals  of  the  District  of 
Columbia,  In  WlUey  v.  Stormont,  38  App. 
D.  C.  411,  said: 

"This  brings  us  to  the  consideration  whether 
Stone  &  Fairfax  is  a  necessary  party  to  this  pro- 
ceeding in  order  that  a  complete  disposition  of 
the  rights  of  all  of  the  parties  can  be  made  in 
the  final  decree. 

"If  the  necessity  to  make  Stone  &  Fairfax  a 
party  depended  upon  any  Interest  of  it  in  the 
subject-matter  of  the  smt,  we  would  not  hesi- 
tate to  say  that  it  would  not,  at  least  when  not 
suggested  at  a  reasonable  stage  of  the  proceed- 
ings. Passing  without  comment  the  question  of 
its  acting  as  agent  of  both  bu^er  and  seller,  ex- 
pecting to  receive  a  commission  from  each  for 
effecting  a  sale,  it  is  su£Scient  to  say  that  it  did 
not  become  entitled  thereto  on  a  transaction  not 
completed,  under  the  contract  therefor,  whatever 
may  be  its  right  to  recover  for  services  actually 
performed,  in  an  action  against  any  of  the  par- 
ties on  such  a  demand.  The  question,  however, 
does  not  depend  upon  these  considerations  alone. 
Both  parties  sought  relief  in  equity,  which  they 
were  entitled  to  do;  as  the  remedy  at  law  for 
the  situation  presented  would  not  be  adequate. 
In  addition,  they  consented  to  an  interlocutory 
decr^  ai>polnting  receivers  for  the  property,  and 
empowering  them  to  receive  from  Stone  &  Fair- 
fax all  of  the  funds  in  their  hands  derived  from 
the  transaction.  In  addition,  they  were  empow- 
ered to  receive  rent  of  the  property,  and  to  re- 
new mortgages.  For  this  purpose,  and  to  pay 
taxes,  and  for  necessary  repairs,  they  were  em- 
powered to  use  the  fund,  holding  the  balance 
subject  to  the  final  decree.  This  order  was  prop- 
er enough  for  the  protection  of  all  ooncemed. 
But  it  does  not  appear  that  Stone  ft  Fairfax 
delivered  any  of  the  money  claimed  by  them  as 
commissions.  It  seems,  though  the  record  is  not 
clear  on  the  point,  that  the^  only  delivered  the 
balance  after  deducting  their  commissions  and 
probably  some  other  charges  and  expenses  paid 
m  arranging  the  transactions. 

"Under  these  drcumstances  the  final  decree 
ordering  payment  of  the  funds  to  the  parties  en- 
titled thereto  could  not  dispose  of  such  of  the 
fund  as  may  have  been  retained  by  Stone  ft 
Fairfax.  To  do  this  it  must  be  made  a  party. 
When  so  made  the  final  decree  could  be  so  mold- 
ed as  to  settle  every  matter  involved.  In  this 
view  the  court  was  right;  but  we  are  of  the 
opinion  that  it  shotdd  have  suspended  the  hear- 
ing and  directed  that  it  be  made  a  party  defend- 
ant. Hiis  would  have  entailed  delay,  especially 
if  the  new  party  should  demand,  as  it  wonld 
have  the  right  to  do,  time  to  take  testimony  on 
the  issues  in  which  it  is  involved. 

"Ordinarily  the  matter  of  amendment  of  plead- 
ings in  equity,  at  the  time  of  the  hearing,  is  one 
of  discretion,  the  exercise  of  which  will  not  be 
disturbed  without  very  strong  reasons  therefor. 
At  the  same  time  it  is  not  unusual  to  permit  an 
amendment  after  the  cause  shall  have  been  tak- 
en to  an  appellate  court.  Owing  to  the  principle 
of  equity  that  a  cause  shall  not  be  finally  dis- 
posed of  without  having  all  parties  whose  in- 
terests might  be  affected  before  the  court,  leave 
to  amend  by  making  new  parties  is  more  liberal- 
ly granted,  especially  where  the  necessity  there- 
for has  not  been  suggested,  and  does  not  be- 
come manifest,  before  the  hearing.    We  are  of      t 
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the  opinion,  therefore,  that  the  leave  to  amend 
should  have  been  granted  in  this  case  when  ap- 
plied tor. 

"The  decree  will  be  reversed,  and  the  cause  re- 
manded, with  direction  to  grant  the  leave  to 
make  Stone  &  Fairfax  a  party,  and  for  further 
hearing  and  a  final  decree  not  inconsistent  with 
this  opinion,  making  a  disposition  of  the  fund  in 
the  possession  of  the  receivers,  as  well  as  that 
which  may  have  remained  in  the  possession  of 
Stone  &  Fairfax." 

In  the  case  of  Fidelity  ft  Depodt  Go.  of 
Karyland  v.  Rankin,  83  Okl.  7,  124  Paa  71, 
the  Supreme  Court  of  tbls  state  aaid: 

"(1)  A  depositor,  having  an  acionnt  with  a 
bank  in  which  be  deposited  trust  funds,  drew  his 
check  as  trustee  thereon  to  pay  hi*  private  debt 
to  the  banker.  The  banker,  with  knowledge  of 
the  trust,  concurred  with  tjie  depositor  in  the 
appropriation  by  the  depositor  of  the  trust  in 
order  to  pay  an  individual  claim  held  against 
him  by  the  bank.  Held,  that  the  bank  acquires 
no  title  to  said  funds  as  against  the  true 
owner.    ♦    •    • 

"(3)  Where  a  person  holding  money  In  a  fldu- 
dary  capacity  pays  or  transfers  it  to  a  bank 
with  nouce  of  his  relation  to  it,  for  a  purpose 
foreign  tx>  the  trust,  the  bank  cannot  hold  the 
money  as  against  the  true  owner. 

"(a)  An  action  to  recover  same  will  lie  in 
favor  of  the  true  owner  as  against  the  party  to 
whom  the  trust  fund  was  transferred  contrary 
to  the  trust" 

The  Judgment  of  the  lower  court  la  af- 
firmed. 

FEB  CURIAM.    Adopted  in  whole. 


J,   W.   WOLVERTON  HARDWARE  CO.  ▼. 

PORTER,  Comanche  County  Treasurer. 

(No.  7763.) 

(Suprane  Court  of  Oklahoma.    Oct  81,  1916.) 

(BvUalm  hy  the  Court.) 

1.  Taxation  «s»382— Absbssmknt— Rbabsess- 

JIBNT— StATTTTOBT  PbO VISION. 

Under  section  7449,  Revised  Lavrs  of  1910, 
the  board  of  county  commissioners  of  any  county 
in  this  state  is  authorized  to  contract  with  any 
person  or  persons  to  assist  the  proper  officers 
of  the  county  in  the  discovery  of  property  not 
listed  and  assessed  for  taxation,  and  the  author- 
ity conferred  by  this  provision  of  the  statute 
applies  only  to  property  omitted  from  assess- 
ment, and  does  not  confer  the  power  or  author- 
ity to  revalue  or  reassess  property  which  has 
already  been  assessed. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  §  601;  Dec.  Dig.  «=»362.] 

2.  Taxation    ^s»406— AssEssMKinv-OiamD 
Pbopkbtt. 

Where  a  corporation  has  disposed  of  all  of 
its  capital  stock  and  invested  the  proceeds  in 
property  upon  which  the  taxes  have  been  paid, 
an  attempt  to  assess  the  capital  stock  to  the 
corporation  as  omitted  property  under  the  pro- 
vision of  the  aforesaid  statute  is  illegal  and  not 
warranted  by  law. 

[Ed.    Note.— For   other  casis,   see  Taxation, 
Dec.  Dig.  «=40e.] 

3.  Taxation  i@=»406  —  Assebsioent  —  Oiar- 

TED  PBOPEBTY. 

The  record  in  this  case  examined,  and  held, 
not  to  warrant  the  rendition  of  the  Judgment 
rendered  herein. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Dec.  Dig.  <e=s>406.1 


Commlsaloners'  Opinion,  Division  Na  3. 
Error  from  County  Court,  Comanche  County; 
R.  J.  Ray,  Judge. 

Proceedings  by  Joe  It.  Porter,  County 
Treasurer  of  Comanche  County,  against  the 
J.  W.  Wolverton  Hardware  Company  for  the 
collection  of  a  tax.  Judgment  for  plalntut, 
and  defendant  brings  error.  Rerersed  and 
remanded. 

Charles  C.  Black,  of  Lawton,  for  plaintUf 
in  error.  W.  C.  Stevens  and  B.  M.  Parmen- 
ter,  both  of  Lewton,  for  defendant  in  error. 

HOOKER,  C.  [1]  SecUon  7449,  ■  Be  vised 
Laws  of  1910,  authorizes  the  board  of  county 
commissioners  of  any  county  in  this  state  to 
contract  with  any  person  or  persons  to  assist 
the  proper  officers  of  the  county  in  the  dis- 
covery of  property  not  listed  and  assessed  as 
required  by  law,  end  provides  the  connpensa- 
tlon  that  may  be  paid  therefor,  and  directs 
that  before  listing  and  assessing  the  property 
discovered,  the  county  treasurer  shall  give 
the  person  in  whose  name  It  is  proposed  to 
assess  the  same  ten  days*  notice  thereof  by 
registered  mall  addressed  to  bim  at  Us  last- 
known  place  of  residence,  fixing  the  time  and 
place  when  objections  in  writing  to  sncb  pro- 
posed listing  and  assessment  may  be  made. 
And  it  further  provides  that  an  appeal  may 
be  taken  to  the  county  court  from  the  action 
of  the  treasurer  within  ten  days  by  giving 
notice  and  filing  a  bond  as  provided  therein. 
From  an  examination  of  this  statute  it  is 
clearly  apparent  that  the  purpose  contem- 
plated Is  to  assess  property  that  has  been 
omitted  from  assessment  and  that  has  es- 
caped taxation,  and  that  it  does  not  confer 
the  power  nor  the  authority  to  revalue  or  re- 
assess for  the  purposes  of  taxation  any  prop- 
erty that  may  have  been  overvalued  or  previ- 
ously assessed.  The  object  of  the  statute  is 
to  discover  omitted  property,  and  tUs  is  the 
entire  scope  and  purpose  contemplated  by 
the  act 

The  proceedings  here  began  on  the  10th  of 
November,  1913,  when  a  notice  of  personal 
property  alleged  to  have  been  omitted  from 
taxation  for  the  years  190S  to  1913,  inclusive, 
was  served  upon  the  plaintiff  in  error,  and  it 
was  directed  to  appear  before  to  the  county 
treasurer  of  Comanche  county  on  November 
21,  1913,  which  it  did  and  filed  objections  in 
writing  as  contemplated  by  the  act  The 
county  treasurer  of  Comanche  county  decid- 
ed the  contentions  adverse  to  the  plaintiff  in 
error,  whereupon  it  appealed  to  the  county 
court  of  Comanche  county,  and  upon  the  trial 
in  the  county  court  the  plaintiff  in  error  was 
successful  in  all  of  its  contentions,  save  and 
except  for  the  year  1910,  and  by  the  Judg- 
ment of  the  county  court  of  Comanche  county  ' 
it  was  a^udged  to  pay  the  tax  on  $7,685  as 
omitted  property  for  the  year  1910.  It  ap- 
pears from  the  record  before  us  that  the 
Judgment  of  the  county  court  was  based  ui>- 
on  the  admissions  of  the  plaintiff  in  error  in 
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Its  pleadings  filed  in  tbls  action,  and  the  ques- 
tion for  us  to  review  here  is,  whether  the 
admissions  in  said  pleadings  Justified  the 
Judgment  rendered. 

[2,  S]  In  the  county  court  on  the  30th  day 
of  July,  1915,  the  plaintiff  In  error  filed  an 
answer,  wherein  It  said,  with  reference  to 
property  alleged  to  have  been  omitted  from 
taxation  in  1910,  that  it  was  a  corporation 
having  a  capital  stock  of  the  par  value  of 
$23,500,  and  real  estate  of  the  assessed  value 
of  $17,000,  and  that  in  1910  it  failed  to  Ust 
with  the  -assessor  or  other  taxing  officer  its 
capital  stock,  less  the  assessed  value  of  its 
real  estate,  for  the  reasons  that  it  did  not 
own  any  of  Its  capital  stock  as  the  same  had 
been  sold  to  private  individuals,  and  the  pro- 
ceeds Invested  in  tangible,  real,  and  personal 
property  which  had  been  duly  assessed  and 
taxes  paid  thereon  for  the  year  1910;  and 
that  for  the  year  1910,  that  all  of  its  per- 
sonal property  owned  by  it  on  March  1st  of 
that  year  bad  been  fairly  assessed  for  taxa- 
tion, and  the  taxes  thereon  as  well  as  on  the 
real  estate  owned  by  it  That  in  the  year 
1910,  there  was  a  mortgage  placed  by  said 
company  on  certain  real  estate  in  Lawton  for 
$15,960,  and  that  $1,980  represented  inter- 
est and  commission,  and  that  $14,000  repre- 
sented money  borrowed  by  the  company 
which  It  placed  In  the  real  estate  in  Improv- 
ing the  bnildlngs  thereon,  which  real  estate 
had  been  assessed  for  taxation  for  $17,000, 
and  thereafter  the  plaintiff  In  error  filed  a 
supplemental  amendment  to  Its  answer, 
wherein  it  stated  that  said  mortgage  was  exe- 
cuted <m  the  26tb  day  of  June,  1909,  for  $15,- 
9S0,  and  that  only  $14,000  thereof  was  for 
borrowed  money  which  was  used  by  It  In  the 
construction  of  said  building  and  reiterated 
the  allegatloiis  of  the  answer  above  given. 
Withont  the  Introdoction  of  any  evidence  and 
upon  these  admissions  the  county  court  ren- 
dered a  Judgment  against  the  company  as 
stated  above. 

Section  7318,  Revised  Laws  of  1910,  pro- 
vides that  all  corporations  organized,  exist- 
ing, or  doing  business  In  this  state  for  profit 
other,  than  public  service  corporations 
*  *  *  shall  be  assessed  upon  the  net  value 
of  their  moneyed  capital,  surplus,  and  undi- 
vided profits  as  the  same  existed  on  the  Ist 
day  of  March  of  each  year  In  the  county, 
town,  district,  or  dty  where  such  corporation 
is  Icxated,  less  the  assessed  valuation  of  any 
real  estate  located .  in  this  state  owned  by 
such  corporation  and  listed  separately  In  the 
name  of  such  corporation.  Moneyed  capital, 
as  used  in  this  section,  shall  indude  money 
actually  Invested  in  the  business  of  such  cor- 
poration whether  represented  by  certificates 
of  stock,  debentures,  or  bonds. 

The  Judgment  of  the  county  court  appealed 
from  is  as  follows: 

"As'Co  the  year  1910  the  court  finds  from  all 
the  pleadings  as  they  appear  in  the  record  and 
particnlarly  from  the  admissiona  and  statements 
made  in  the  answer  of  appellant  to  amend  state- 
ment filed  herefai  the  80th  day  of  July,  1915, 


and  from .  the  entire  record,  that  the-  sum  of 
$23,500  mentioned  in  the  appellant's  answer  as 
cnpital  stock  of  the  par  value  of  .$23,500  and 
the  sum  of  $14,000  mentioned  in  appellant's  -an- 
swer as  the  amount  of  cash  received  from  the 
mortgage  for  $15,980,  making  a  total  of  $37,600, 
constituted  the  money  actually  invested  in  th«r 
business  of  the  J.  W.  Wolverton  Hardware  Com- 
pany for  the  year  1910. 

'"The  appellant's  real  estate  was  assessed  at 
$17,000,  which  should  be  dedncted  from  the 
total  of  $37,600,  maklni;  $20,500,  which  was 
omitted  from  the  tax  rolls  for  that  year.  But 
the  court  further  finds  that  appellants  returned 
their  personal  property  at  $12,815,  which  in  good 
conscience  should  be  deducted  from  the  $20,500, 
leaving  $7,685,  which  was  omitted  from  the  tax 
rolls  for  the  year  1910." 

The  answer  of  plaintiff  In  error  filed  in 
the  court  below  upon  the  admissions  of  which 
the  trial  court  rendered  a  Judgment  against 
the  plaintiff  In  error  asserts  that  the  plain* 
tiff  In  error  did  not  own  the  capital  stock 
of  the  company  In  the  year  1910.  That 
raises  a  question  of  fact,  and  this  court  in  the 
case  of  Weatberford  Milling  Company  v. 
Duncan,  42  Okl.  243,  140  Pac.  1185,  said:   ' 

"Where  a  milling  corporation  has  disposed  of 
all  of  its  capital  stock  and  invested  the  proceeds 
in  tangible  property,  real  and  personal,  and  an 
attempt  is  made  to  assess  its  capital  stock  to 
the  corporation,  as  omitted  property,  under  the 
provisions  of  the  tax  ferret  statute,  such  at- 
tempt is  illegal,  and  not  warranted  by  the  stat- 
utes, and  the  action  of  thQ  treasurer  making 
such  assessment  or  attempt  to  collect  the  taxes 
thereon  may  be  restrained  by  injunction." 

Then  again  this  answer  admits  that  the 
capital  stock,  etc.,  of  the  company  was  of 
the  par  value  of  $23,500  In  1910,  and  that  Its 
real  estate  was  of  the  value  of  $17,000.  We 
cannot  say  from  this  admission  whether  the 
real  estate  was  Included  in  the  estimate  made 
by  the  company  of  the  par  value  of  the  stock. 
The  statute  contemplates  that  the  assess- 
ment shall  be  based  upon  the  net  value  of 
the  capital  stock,  surplus,  and  undivided  profr 
it,  less  the  assessed  value  of  the  real  estate, 
etc  If  the  money  borrowed  had  been  placed 
in  real  estate  and  the  par  valup  of  the  com- 
pany determined  by  taking  into  considera- 
tion this  real  estate,  then  the  Judgment  of 
the  lower  court  Is  wrong.  We  do  not  under- 
stand how  these  admissions  Justified  the 
court  in  rendering  this  Judgment,  for'  the 
reason  that  if  the  company  had  disposed  e< 
Its  capital  stock  and  Invested  the  proceeds 
in  other  property'  upon  which  it  had  paid  the 
taxes  as  it  alleged  in  its  answer,  then  this 
Judgment  rendered  by  the  trial  court  is  un- 
questionably Incorrect.  Then,  again.  If  1b 
deteruiinlng  the  net  value  or  par  value  of  the 
capital  stock,  if  the  value  of  this  real  estate 
was  included  within  the  estimate  so  as  to 
make  the  total  $23,500,  the  Judgment  is 
wrong. 

It  appears  to  us  that  this  case  should  have 
been  tried  out  upon  Its  merits,  and  If,  upon 
the  trial  thereof,  In  determining  the  net 
value  required  by  the  statute,  any  property 
had  been  omitted  from  a  consideration  when 
this  assessment  was  made,  that  the  same 
might  b«  la'wfuUy  assessed  under  tlje  ^rori- 
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slons  of  tbe  statute  qnoted  above.  But  if 
said  property  had  not  been  omitted,  but  mere- 
ly undervalued,  that  valuation  could  not  be 
disturbed  In  this  proceeding. 

The  judgment  of  the  lower  court  Is  there- 
fore reversed,  and  this  cause  remanded  for 
proceedings  consistent  with  this  opinion. 

PER  CURIAM.    Adopted  In  whole. 


JANEWAT  et  aL  V.  NORTON.     (No.  7644.) 
(Supreme  Court  of  Oklahoma.    Oct.  81,  191&) 

(Syllabiu  iy  the  Court.) 

1.  Insurance  ^=3815(2)  —  Mutuai,  Bbrefit 
Insubanck— Actions— Pleading. 

A  mutual  benefit  insurance  company  Issued 
a  certificate  of  insurance  to  W.  H.  N.,  naming 
therein  E.  N.  as  tbe  beneficiary.  On  November 
20th  the  assured  executed  and  mailed  to  the 
insurance  company  an  application  for  a  change 
of  the  beneficiary  to  R.  B.  J.  and  N.  N.,  which 
application   did   not  reach   tbe  insurance  com- 

Sany  until  about  November  23d,  and  after  the 
eau  of  assured,  which  occurred  November 
21st.  B.  N.  brought  suit  to  recover  the  amount 
due  uiwn  the  certificate.  R.  E.  J.  and  N.  N. 
were  made  parties  defendant,  and  claimed  the 
amount  due  under  the  certificate,  their  answer 
and  cross-petition  alleging  the  above  facts,  but 
failing  to  plead  specifically  the  laws  of  the  in- 
surance company  in  reference  to  a  change  of 
beneficiary  and  a  compliance  therewith,  but 
making  the  general  allegation  that  the  assured 
during  his  lifetime  complied  with  all  the  re- 
quirements to  effect  a  change  of  beneficiary  to 
R.  E.  J.  and  N.  N.  Meld,  that  the  answer 
states  a  defense  good  as  against  a  general  de- 
murrer, 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  1997;   Dec  Dig.  <S=»815(2).] 

2.  Inbubanob  «=9780— Mutual  Benefit  In- 
SUBANOE — Change  of  Beneficiary. 

A  member  of  a  mutual  benefit  insurance 
company  has  a  right  to  change  bis  beneficiary 
by  complying  with  the  laws  of  the  association 
governing  such  changes. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1946;    Dec.  Dig.  «=>780.] 

8.  Insurance  iS=>784(7)  —  Mutual  Benefit 

Insurance— Change  or  Beneficiabt. 

To  the  rule  that  the  insured  must  comply 

with  the  law  of  the  society  in  order  to  effect  a 

change  of  beneficiary  there  are  three  exceptions: 

(1)  Where  the  society  during  the  lifetime  of  the 
member  has  waived  strict  compliance  with  its 
own  laws. 

(2)  Where  it  Is  beyond  the  power  of  the  in- 
sured to  comply  literally  with  such  laws. 

(3)  Where  the  member  has  done  all  the  laws 
of  the  society  require  him  to  do,  and  onIy_  formal 
ministerial  acts  on  the  part  of  the  society  re- 
main to  be  done  to  complete  tbe  change  of  bene- 
ficiary at  the  time  of  tne  death  of  assured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1954;   Dec.  Dig.  «=»784(7).] 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Love  County; 
W.  F.  Freeman,  Judge. 

Action  by  Mrs.  Etta  Norton  against  tbe 

Supreme    Lodge,    Knights    of    Pythias,    and 

'  Ruby  R  Janeway  and '  another,  intervene,  as 

defendants.    Judgment  for  plalntlfl,  and  in- 


terveners bring  error.   Reversed  and  remand- 
ed, with  Instructions. 

L.  S.  Dolman  and  F.  C.  Rybum,  botb  of 
Ardmore,  for  plaintiffs  in  error.  R.  A.  Kel- 
ler, of  Marietta,  for  defendant  In  error. 

EDWARDS,  0.  Tbe  defendant  In  error, 
Mrs.  Etta  Norton,  hereinafter  called  plain- 
tiff, as  the  widow  of  W.  H.  Norton,  deceas- 
ed. Instituted  this  action  In  the  district  court 
of  Love  county  against  Supreme  Lodge, 
Knights  of  Pythias,  to  recover  upon  a  certifi- 
cate of  Insurance  issued  by  that  organization 
to  tbe  said  W.  H.  Norton,  deceased.  Tbe 
plaintiffs  in  error.  Ruby  E.  Janeway  and  Nova 
Norton,  daughters  of  the  deceased,  Iierebi- 
after  called  defendants.  Intervened  and  were 
made  parties  defendant 

The  Supreme  Lodge,  Knights  of  PytJbias, 
hereinafter  called  the  Insurance  Company,  ad- 
mitted liability,  imid  the  aAionnt  due  on  the 
certificate  into  court,  and  was  discharged  with 
costs.  The  petition  of  tbe  plaintiff  ia  error 
alleges,  in  substance,  tbe  issnlng  of  the  cer- 
tificate or  policy  to  W.  H.  Norton,  and  that 
plaintiff  is  named  therein  as  beneficiary; 
that  said  assured  died  on  the  2l8t  day  of  No- 
vember, 1914.  Plaintiff  prays  for  Judsment 
for  the  amount  of  the  policy.  The  defendant 
Insnrance  Company  for  its  answer  admitted 
tbe  Issuance  of  said  policy,  and  further 
pleads  a  daase  of  tbe  contract  as  follows: 

"The  ben^ciary  or  beneficiaries  named  in  this 
certificate  have  no  vested  interest  in  the  same, 
and  the  beneficiaries  may  be  changed  at  an; 
time,  and  as  often  as  the  member  may  desire, 
upon  the  laws  respecting  the  changing  of  benefi- 
ciaries being  complied  with." 

And  It  then  alleges  that  on  November  13, 
1914,  pursuant  to  request  of  assured,  tbe 
said  company  furnished  the  assured  witb  a 
blank  for  a  change  of  benefldary;  that  on 
the  20tb  day  of  November,  1914,  sndi  change 
was  made  and  executed  by  the  said  assured, 
and  Ruby  B.  Janeway  and  Nova  Norton  were 
made  beneflclarles;  tbe  said  lnstmin«its 
referred  to  being  attached  as  a  part  of  tbe 
answer  of  said  Insurance  Company.  It  then 
further  alleges  that  upon  November  22,  1914, 
and  before  the  execution  of  another  certifi- 
cate evidencing  a  change  In  said  beneficiary, 
defendant  was  advised  of  the  death  of  said 
assured.  The  said  Insurance  Company  asks 
that  Ruby  E.  Janeway  and  Nova  Norton  be 
made  parties,  and  that  It  be  permitted  to  pay 
the  amount  of  the  policy  into  court  and  be 
discharged. 

Tbe  amended  answer  and  cross-petition  of 
Ruby  E.  Janeway  and  Nova  Norton  In  sub- 
stance alleges  that  they '  are  tbe  sole  bene- 
flclarles under  the  policy  In  controversy ; 
that  on  the  9th  day  of  November,  1914,  the 
assured  made  application  to  the  secretary 
of  Marietta  section  of  said  Insnrance  Com- 
pany for  a  change  of  beneficiary  of  said  poli- 
cy, and  that  said  secretary  forwarded  said  ap- 
plication to  tbe  board  of  control  of  said  Insur- 
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ance  Cmnpany,  and  npon  the  13th  day  of  No- 
vember 1914,  the  president  of  the  Insurance 
d^artment  of  said  company  forwarded  the 
proper  blank  to  the  assured,  and  on  the  20th 
day  of  November  said  assured  filled  out 
said  blank,  addressed  to  the  board  of  control 
of  said  Insurance  Company,  admowledged 
the  same  as  required  by  said  organization, 
and  forwarded  same  to  the  said  Insurance 
Company;  that  W.  H.  Norton,  the  assured, 
died  on  the  21st  day  of  November,  1914 :  and 
that  said  change  of  benefldailes  reached 
said  Insurance  Company  by  due  course  of 
mall  about  November  23,  1914.  Said  defend- 
ants then  allege  that  the  deceased  had  com- 
plied with  all  the  requirements  to  effect  the 
change  of  said  beneficiary  to  said  defendants, 
and  could  have  done  nothing  more  to  effect 
such  change  had  he  lived  longer  thereafter. 
They  pray  Judgment  against  the  plaintiff 
and  tbelx  codefendant  for  the  amount  of  said 
policy  as  tendered  Into  court  by  said  Insur- 
ance Company.  To  this  amended  answer  a 
demurrer  was  interposed  by  the  plaintiff, 
which  was  by  the  court  sustained.  The  de- 
fendants elected  to  stand  upon  their  answer, 
refused  to  plead  further,  and  the  court  there- 
upon entered  Judgment  In  favor  of  the  plain- 
tiff for  the  full  amount  of  the  policy.  From 
this  Judgment  the  defendants  Ruby  E.  Jane- 
way  and  Nova  Norton  appeaL  The  policy 
sued  ui)on  is  made  payable  as  follows: 

"The  Supreme  Lodge  Knights  of  Pythias 
promises  to  pay  at  the  bead  office  of  its  t>oard 
of  control  unto  Etta  Norton,  his  wife,  benefi- 
ciary of  said  member,  subject  to  bis  right  to 
change  the  benefidar —  as  hereinafter  provid- 
ed.   •••  " 

And  It  contains  the  following  danse  with 
reference  to  the  rights  of  and  the  change  of 
beneficiaries: 

"The  beneficiary  or  benefidarles  named  in  this 
certificate  have  no  vested  interest  in  same,  and 
the  ben^dary  or  beneficiaries  may  be  changed 
at  any  time  and  as  often  as  the  member  may 
desire,  nt>on  the  laws  respecting  the  dtanging 
of  benefidarles  being  complied  with.  If  there 
is  a  failure  of  designation  of  benefidary  here- 
under, the  role  for  such  cases  stated  in  the  laws 
of  the  sodety  shall  govern." 

And  attention  of  the  assured  Is  called  to 
the  by-laws  in  a  dause  as  follows: 

"A  true  copy  of  the  several  charters  of  the 
■odety  and  of  the  laws  of  the  sodety  governing 
this  certificate  in  force  at  tbii  time  is  delivered 
to  the  member  coincident  with  the  delivery  to 
bim  of  this  certificate,  and  the  same  is  attached 
to  this  certificate.  Additional  copies  will  be 
furnished  upon  request." 

Tbe  application  for  change  of  benefidary 
made  t^  the  assured  to  the  Insnranc*  Com- 
pany begins  In  this  manner: 

"Application  for  Change  of  Beneficiary.  In 
the  Insurance  Department  of  the  Supreme 
Lodge  Kmghtg  of  Pythias.  To  the  Board  of 
Control:  The  undersigned  makes  application  for 
change  of  benefidary,  in  accordance  with  the 

Srovidcms  of  the  laws  governing  the  insurance 
epartment  (chapter  VI,  Supreme  Statutes,  490 
and  492),  and  for  that  purpose  respectfully  sub- 
mits the  following." 

And  Jnst  preceding  the  acknowledgment 
tbereon  it  contains  the  following: 


"Note:  Change  of  benefidary  can  be  made 
only  in  accordance  with  the  provisions  of  the 
Supreme  Statutes  referred  to,  and  no  change 
wiU  be  valid  until  application  therefor  upon 
this  form  is  accepted  by  the  board  of  control. 
When  signature  of  section  secretary  cannot  be 
obtained,  the  member  must  acknowledge  signa- 
ture before  an  officer  authorized  to  take  ac- 
knowledgments, who  will  ofiiciall:;  certify  to  his 
character  and  the  date  of  expiration  of  his  term 
of  office." 

[1-3]  The  facts  alleged,  then,  briefly  sum- 
marized, are  that  the  assnred  held  a  policy 
of  fraternal  Insurance  in  which  his  wife  was 
named  as  benefidary.  He  procnred  a  blank 
for  the  purpose  of  making  application  to  the 
Insurance  Company  for  a  change  of  benefi- 
ciary, executed  such  application  on  the  20th 
day  of  November,  at  Muskogee,  OkL,  and  on 
said  date  mailed  same  to  the  company  at  In- 
dianapolis, Ind.,  but  died  on  the  21st  day  of 
November,  before  the  application  to  change 
the  benefidary  had  reached  the  company. 
The  question  then  for  determination  is:  Did 
the  court  err  in  sustaining  the  demurrer  to 
the  amended  answer  alleging  this  state  of 
facts? 

The  policy  involved  In  this  action  attached 
to  the  pleadings  as  an  exhibit,  naming  as  it 
does  the  plaintiff  as  the  benefidary,  and  the 
liability  thereon  being  admitted  by  the  Insur- 
ance Company  issuing  same,  tbe  amount  due 
thereunder  should  be  paid  to  tbe  benefidary 
named,  unless  It  appears  that  a  change  of 
beneficiary  In  favor  of  the  defendants  Ruby 
E.  Janeway  and  Nova  Norton  had  been  effect- 
ed by  the  assured,  or  unless  the  assured  bad 
folly  complied  with  all  the  requirements  of 
tbe  laws  of  the  Insurance  Company  to  effect 
a  change  of  benefidary  and  only  formal, 
ministerial  acts  aa  the  part  of  the  organiza- 
tion remained  to  be  done  in  order  to  com- 
plete the  change.  29  Cya  129,  states  the  rule 
as  follows: 

"In  order  to  divest  the  rights  of  the  orl^al 
beneficiary,  the  substitution  of  a  new  beneficiary 
must  ordinarily  be  completed  in  the  lifetime  of 
the  member,  since  on  his  death  the  beneficiary's 
rights  become  vested" — dting  numerous  au- 
thorities. 

The  following  role  Is  also  laid  down,  sup- 
ported by  a  great  many  authorltieB: 

"However,  the  sode^  has  power  to  prescribe 
the  mode  in  which  a  change  of  beneficiary  shall 
be  made,  and  if  a  mode  of  change  is  prescribed 
either  in  its  laws  or  in  Its  certificate  of  member- 
ship, that  mode  must  as  a  role  be  followed  by 
the  members  in  wrder  to  efEect  a  substitution  ox 
beneficiaries." 

Thus  it  la  frequently  required.  In  order  to 
effect  a  change,  that: 

"The  member  shall  file  a  written  petition  for 
the  change,  *  *  *  and  the  approval  of  the 
substitution  by  the  sodety  is  sometimes  made 
a  condition  precedent  to  the  valid  substitution." 
29  Cyc.  130-132. 

See,  also,  Flowers  v.  Sovereign  Camp 
Woodmen  of  the  World,  40  Tex.  Civ.  App. 
B»3,  90  S.  W.  526;  Strlngham  v.  Dillon  et 
al.,  42  Or.  63,  69  Pac.  1020;  Knights  of  Mac- 
cabees of  the  World  v.  Sackett  et  al.,  34  Mont. 
367,  86  Pac.  423,  116  Am.  St.  Rep.  532 ;  Shu- 
man  V.  Andent  Order  United  Workmen  et  aL,' 
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110  Iowa.  642,  SZ'it.  W.'.SSl;  McLkugWln  v. 
McLaughlin  et  al.,  104  Cal,  171,  37  Pac.  865, 
43  Am.  St.  Rep.  83;  Kemper  t.  Modern 
Woodmen  of  America,  70  Kan.  119,  78  Pac. 
452. 

In  the  exhibits  attached  to  the  pleadings  It 
It  specifically  provided  that: 

"The  beneficiary  may  be  changed  •  •  • 
upon  the  law  respecting  change  of  ben'eficiories 
being  complied  with." 

The    certificate    or    policy    of    Insurance 

states  that: 

"A  true  copy  of  the  several  charters  of  the 
society  and  of  the  laws  •  •  •  is  delivered  to 
the  member,  *  •  •  and  the  same  is  attached 
to  this  certificate." 

The  application  for  a  change  of  beneficiary, 
addressed  to  the  board  of  control  applies 
"  •  •  *  for  change  of  beneficiary  In  ac- 
cordance with  the  provisions  of  the  laws, 
•  *  ♦  chapter  VI,  Supreme  Statutes,  490 
and  492." 

Just  preceding  the  aclsnowledgment  to  the 
application  for  change  of  beneficiary  is  a  no- 
tice that  the  change  of  beneficiary  can  be 
effected  only  In  accordance  with  the  provi- 
sions of  the  Supreme  Statutes,  and  not  until 
the  application  therefor  is  accepted  by  the 
board  of  control.  All  these  references  to  the 
laws  of  the  Insurance  Company  were  pleaded, 
but  the  laws  themselves  governing  the  change 
of  beneficiaries  are  pleaded  neither  as  ex- 
hibits nor  by  an  allegation  of  their  substance, 
and  such  laws  nowhere  appear  In  the  record 
before  as.  Nor  do  the  defendants  allege  a 
compliance  with  the  requirements  of  such 
laws  in  respect  to  a  change  of  beneficiary. 
The  defendants  do,  however,  allege  that: 

"Wm.  H.  Norton  during  his  lifetime  fully  com- 
plied with  all  the  requirements  to  effect  a 
change  of  the  beneficiar:^  to  these  defendants, 
and  could  have  done  nothing  more  to  effect  such 
change  had  he  lived  longer  thereafter." 

In  the  absence  of  any  motion  to  make  the 
pleading  more  definite  and  certain,  this  state- 
ment should  be  considered  as  an  allegation 
that  the  insured  bad  pursued  the  course 
pointed  out  by  the  laws  of  the  association, 
and  had  done  all  in  his  power  to  change  the 
beuefidary.  Such  an  allegation  is  sufiicient 
to  state  a  cause  of  action  In  favor  of  the  de- 
fendants Ruby  E.  Janeway  and  Nova  Norton. 
Knights  of  Maccabees  of  the  World  v.  Sack- 
ett  et  al.,  supra ;  McLaughlin  v.  McLaughlin, 
supra;  29  Cyt  133,  134.  The  better  plead- 
ing, of  course,  would  have  been  to  set  out  the 
laws  of  the  Insurance  Company  providing  for 
a  change  of  beneficiary,  and  specifically  to 
have  alleged  a  compliance  therewith  instead 
of  the  general  allegation  In  the  nature  of  a 
conclusion  just  quoted. 

It  Is  evident  from  the  reference  made  to 
the  laws  of  the  Insurance  Company  in  regard 
to  a  change  of  beneficiary  that  some  law  up- 
on that  subject  exists,  since  tliey  are  refer- 
red to  as  sections  490  and  492  of  the  Supreme 
Statutes,  and  are  again  referred  to  as  provid- 
ing that  the  application  for  change  of  bene- 


Bdary  is  not  to  beoome  efltectlve  unQl  te- 
cepted  by  the  board  of  control.  But  these 
laws  not  being  before  the  court,  this  cause 
cannot  l>e  determined  here,  and  is  reversed 
and  remanded,  with  instructions  to  the  lower 
court  to  overrule  the  demurrer  and  proceed 
in  accordance  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


KANSAS  CITI  SOUTHERN  RY.  CO.  v. 
HURLEY.    (No.  8045.) 

(Supreme  Court  of  Oklahoma.    Oct.  31,  1016.) 

(BvTUbui  by  the  Court.) 

1.  Waters  and  Water  Cottrses  <S=»171C1)- 
Flowaqb— Care  Required. 

Where  a  railway  company  attempts  to  alter 
the  course  of  the  natural  drainage  of  a  tract  d 
land,  it  must  provide  sufficient  means  for  the 
escape  of  the  flow  of  such  water,  and  wbere 
it  attempts  to  gather  up  the  water  into  ditcbn, 
it  must  care  for  it  so  tuat  it  vrlll  not  do  injuir 
to  an  abutting  landowner  greater  than  would 
have  resulted  had  it  not  interrupted  the  natural 
drainage. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §S  216,  217.  221,  222; 
Dee.  Dig.  <S=>171(1).] 

2.  EviDENCB  «=>472(2)— Opinion  Evidehce- 
Dahaoes. 

In  an  action  for  damages  against  a  railviT 
company,  the  conrt,  over  objections,  permitted 
witnesses  to  testify  as  to  the  amount  of  dtun- 
ages  the  plaintiff  had  sustained,  held,  error; 
that  the  witness  should  have  been  required  to 
state  the  facts,  and  not  conclusions  as  to  the 
amount  of  such  damage.   ' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2187 ;    Dec.  Dig.  «S=»472(2).] 

S.  Damages   «:=>10&-^Iba8Urb— Dbstbuctio:! 

OF  Pbopebtt— Market  Value. 
The  measure  of  damages  for  the  destruction 
of  property  is  its  reasonable  market  value  at 
the  time  and  place  of  Its  destruction,  but  if  the 
property  had  no  market  value  at  the  time  and 
place,  then  its  value  in  view  of  the  use  to  which 
It  was  to  he  put  may  be  recovered. 

{Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §i  266-271;   Dec  IHg.  «=>106.] 

Commissioaers*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Sequoyah  Caaur 
ty;  John  H.  Pitcfaford,  Judge. 

Action  by  W.  E.  Hurley  against  the  Kansas 
City  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed, and  remanded  for  new  trial. 

Jas.  B.  McDonough,  of  Ft.  Smltti,  Ark., 
for  plaintiff  In  error.  Jos.  I.  Pltchford,  of 
Salllsaw,  for  defendant  in  error. 

OALBRAITH,  C  The  defendant  in  error. 
W.  E.  Hurley,  sued  the  Kansas  City  Southern 
Railway  Company  for  damages  charged  to 
have  been  caused  by  the  overflow  of  surface 
water.  It  was  charged  in  the  petition  that 
the  plaintiff  owned  lot  3  block  25  In  the 
town  of  Gans,  Sequoyah  county,  Okl.,  that  he 
built  his  home  there,  made  the  Improvements 
and  resided  there  for  a  number  of  years,  and 
that  the  railway  company  changed  the  natur- 
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al  drainage  of  tbe  lot  without  making  proper 
provision  for  the  escape  of  the  surface  water, 
and  thereby  caused  the  same  to  overflow  to 
the  plaintiff's  property,  to  his  damage  in 
the  sum  of  1878.  The  jury  returned  a  ver- 
dict for  $600,  and  a  Judgment  was  rendered 
theieon. 

[1]  There  are  02  assdgnments  of  error  In 
the  petition  in  error.  It  will  not  be  necessary 
to  consider  these  In  detail.  It  is  sufficient  to 
say  that,  although  the  company  denied  re- 
sponsibility for  the  damage,  there  was  com- 
petent evidence  tending  to  show  that  It  was 
liable.  But  there  was  no  competent  evidence 
to  show  the  amount  of  the  injury  sustained 
by  reason  of  the  overflow.  The  controlling 
rule  of  law  has  been  announced  as  follows: 

"If  a  railroad  attempts  to  alter  tbe  course  of 
a  natural  drainage  of  a  tract  of  land,  it  must 
provide  safficient  means  for  the  escape  of  the 
overflow  of  such  water.  If  the  railroaa  company 
attempts  to  gather  up  the  water  in  the  ditches, 
it  is  boimd  to  care  for  it  so  that  it  will  not  do 
an  injury  to  the  abutting  owner."  Kelly  et  aL 
V.  Kansas  City  Southern  Railway  Co.,  92  Ark. 
465.  123  S.  W.  664. 

This  rule  has  been  approved  by  this  court 
in  the  following  cases:  O.,  B.  I.  ft  P.  B.  Co. 
v.  Groves,  20  Okl.  101.  93  Pac.  766,  22  U  R. 
A.  (N.  S.)  802,  16  Ann.  Cas.  66;  Town  of 
Jefferson  v.  Hicks.  23  Okl.  688,  102  Pac.  TO, 
24  L.  B.  A.  (N.  S.)  214 ;  C,  R.  I.  ft  P.  R,  Co.  v. 
Johnson,  25  Okl.  762,  107  Pac.  662,  27  L.  R. 
A.  (N.  S.)  879;  C,  R.  I.  ft  P.  R.  Co.  v.  Davis, 
26  OkL  434,  109  Pac.  214;  Gulf,  Colorado  ft 
S.  F.  B.  Co.  V.  Richardson.  42  OkL  467,  141 
Pac  1107;  Wichita  Falls  &  N.  W.  B,  Co.  v. 
Stacey,  147  Pac.  1194. 

[2]  The  character  of  the  evidence  given  In 
support  of  the  claim  for  damages  Is  illnstrat- 
ed  by  the  following: 

"Q.  Well,  Mr.  Hurley,  what  was  the  amount 
of  damage  to  your  house?  (Objected  to  as  not 
the  proper  way  to  prove  the  measure  of  dani- 
aees.  Overruled.)  A.  (witness  continuing). 
Well,  I  teured  close  on  the  damages;  It  was 
$250  the  way  I  figured  it  out — to  the  house. 
Q.  What  do  you  consider  the  amount  of  damag- 
es which  were  sustained  by  reason  of  this  over- 
flow on  your  lot?  (Objeeted  to  and  overruled.) 
Q.  Answer  the  question.  A.  Well,  I  hardly 
know  without  itemizing  it.  The  Court:  That 
is  the  way  to  reach  it;  itemise  it.  Witness: 
Well  1260  for  the  house.  flOO  tot  the  cellar, 
$100  for  the  weU,  and  the  potatoes  I  had  were 
ruined.  Q.  How  much  were  you  damaged  by 
reason  of  the  loss  of  your  potatoes?  A.  I  had 
a  market  price  on  that  ^ay  of  $87.60  on  the 
potatoes  that  were  ruined.  They  were  in  the, 
cellar,  and  they  rotted.  Then  I  had  $25  worth 
of  canned  fruit  in  there  that  was  broken.  Q. 
Were  there  any  outhouses  that  were  damaged? 
A.  Yes,  air;  I  had  a  bam  and  outhouse.  Q. 
What  do  you  figure  the  damage  was  on  the  out- 
house? A.  Well,  something  like  $26  on  the 
other  place.  •  *  •  Q.  Were  you  damaged  in 
any  other  respect  by  reason  of  this  overflow? 
A.  Yes,  sir.  Q.  What  manner?  A.  Well,  the 
inconvenience  we  have  been  out.  We  have  had 
to  carry  water  ever  since  this  happened  for  one 
block.  *  *  *  Q.  Mr.  Hurley,  outside  of  the 
cellar  and  well  and  outhouse,  has  your  lot  been 
damaged  in  any  manner?  A.  Yes,  sir;  damag- 
ed for  this  year;  we  Were  unable  to  have  a 
garden.  Q.  What  do  you  consider  the  reason-. 
able  damage  done  to  your  lot,  aside  from  the 
cellar  naA  the  well  and  the  outhouse^  because  «f 


this  overflow?  •  •  •  A.  I  would  say  $50. 
Q.  Of  what  does  that  consist?  A.  It  consists 
of  being  without  a  garden  and  the  stench  that 
was  left  on  my  lot.  Q.  Were  you  compelled  to 
do  anything  to  keep  down  the  stench?  A.  Yes, 
sir.  Q.  What  did  you  do?  A.  I  used  lime  there 
for  two  or  three  weeks:  I  used  two  barrels  un- 
der the  house  and  on  tne  lot." 

In  Tootle  et  aL  v.  Kent  et  aL.  12  OkL  674, 
685,  73  Pac.  310,  813,  the  court.  In  considering 
this  character  of  testimony,  said: 

"This  method  of  proving  damages  was  clearly 
erroneous.  The  witness  should  have  been  re- 
quired to  state  the  facts,  and  not  his  conclusions, 
as  to  the  amount  of  damages  he  had  sustained. 
He  should  have  been  permitted  to  state  the  con- 
dition, quality,  and  value  of  the  goods.  If  any 
of  the  goods  were  destroyed  or  injured  in  any 
respect,  that  should  have  been  shown.  •  *  • 
The  jury  should  have  been  allowed  to  draw  the 
conclusion  from  these  facts  as  to  the  amount  of 
damages  that  the  plaintiff  had  sustained  in  that 
respect." 

In  C.  B.  I.  ft  P.  B.  Co.  V.  Teese,  42  OkL 
188,  140  Pac.  1166,  62  I..  I^  A  (N.  S.)  167. 
the  court  said  in  regard  to  this  character  of 
testimony: 

"It  is  apparent  that  this  testimony  was  not 
as  to  a  fact,  but  as  to  a  conclusion.  In  an  ac- 
tion of  this  character,  the  plaintiff  wonld  be  al- 
lowed to  state  facts  slunring  the  extent  of  the 
damages  and  other  pertinent  matters,  but  it  was 
error  for  the  court  to  allow  the  plaintiff  to  meas- 
ure his  damages  in  dollars  and  cents.  Such  tes- 
timony could  only  be  conclusions  of  the  witness 
and  an  invasion  of  the  duties  belonging  to  the 
jury." 

A  large  number  of  authorities  to  the  same 
point  are  collated  in  this  opinion. 

[3]  In  Wichita  FaUs  ft  N.  W.  B.  Co.  v. 
Gant,  156  Pac.  672,  the  third  paragraph  of 
.the  syllabus  reads: 

fThe  measure  of  damages  for  the  dtstmction 
of  property  is  the  reasonable  market  value  of 
the  same  at  the  time  it  was  destroyed ;  ■  but,  if 
it  has  no  market  value,  then  its  value  is  view 
of  the  use  to  which  it  was  to  be  put  may  be 
recovered." 

See,  also,  Okicago,  B.  L  ft  P.  B.  Ca  ▼. 
Qnigley.  166  Pac  669. 

It  Is  apparent  frmn  the  record  that  the 
plaintiff  below  sustained  damages  by  reason 
of  this  overflow.  It  is  equally  apparent  that 
no  proper"  evidence  was  offered  to  the  jury 
to  enable  them  to  estimate  and  determine 
the  amount  of  such  damages.  They  were 
given  the  conclusion  of  the  witness  Whose  tes- 
timony is  set  out  above,  and  of  one  or  two 
other  witnesses  who  gaye  the  same  character 
[  at  testimony.  These  '  witnesses  were  not 
qualified  as  experts,  and  did  not  pretend  to 
give  expert  testimony.  They  simply  gave 
their  conclusions  as  to  the  amount  of  dam- 
ages. This  was  a  matter  entirely  within  the 
province  of  the  jury  to  determine.  The  wit- 
ness should  have  testified  as  to  the  facts,  the 
particular  kind  of  property  that  the  defend- 
ant owned,  and  how  it  was  injured  by  this 
overflow.  The  fact  that  none  of  the  Injured 
property  except  the  potatoes  bad  a  market 
value  at  Gans  waa  no  reason  why  each  Item 
of  the  property  could  not  have  been  described 
and  Its  use  glVen,  and  Iiow  Its  usable  value 
h»d ,  hgea  le^s^ed  ...l)y  _,  reason  of  Jt^  wSter. 
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If  the  witnesses  had  described  the  property 
and  Its  use  and  had  related  in  what  way 
each  item  had  been  Injuriously  affected  by 
reason  of  the  water,  the  Jury  would  have 
had  some  reasonable  basis  upon  wbi<di  to 
form  a  Judgment  as  to  the  extent  of  the  in- 
Jury  and  proper  means  of  estimating  the 
amount  of  damage.  Under  the  character  of 
evidence  given  the  Jury  was  compelled  to 
guess  that  the  conclusion  of  the  witnesses  as 
to  the  amount  of  damage  was  correct.  There 
Is  too  much  hazard  and  want  of  accuracy  in 
this  method  of  reaching  a  Judgment  to  allow 
property  to  be  taken  from  one  and  given 
to  another  by  means  of  It 

On  account  of  the  character  of  the  testi- 
mony admitted  in  support  of  the  claim  for 
damages,  the  Judgment  appealed  from  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  grant  a  new  trial. 

PBR  CURIAM.   Adopted  In  whol& 


CI/IFT  et  aL  V.  HART.    (No.  7739.) 

(Supreme  Court  of  Oklahoma.     Oct  10,  1016. 
Rehearing  Denied  Nov.  14,  1916.) 

(BvOaAm  fiy  the  Oourt.) 
FBAT7D  «=>11(1)  —  Elements  —  Refbesenta- 

TIONS— EXPBESSION  OT  OPINION. 

An  assi^ee  of  a  leasehold  interest  in  land 
cannot  predicate  fraud  upon  the  representations 
of  his  assiKnor  which,  either  by  reason  of  their 
form  or  subject-matter,  constitute  mere  expres- 
sions of  opinion.  The  assignee  is  not  justified 
in  relying  upon  the  accuracy  of  such  state- 
ments, especially  where  he  personally  views  the 
premises  and  makes  independent  inquiry  rela* 
tive  thereto ;  and  if  he  does  so,  and  the  opin- 
ion 80  expressed  proves  incorrect  be  must  suf- 
fer die  consequences. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Ont. 
Dig.  1 12;   Dec  Dig.  <S=>ll(l}.] 

Commissioners'  Opinion,  Divi8i(»i  No.  3. 
Error  from  District  Court,  Canadian  County ; 
John  W.  Hayson,  Judge. 

Action  by  George  W.  Hart  against  H.  S. 
Clift  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.   Affirmed. 

R  B.  Forrest,  of  El  Reno,  for  plaintiffs  in 
error.  W.  M.  Wallace,  of  El  Reno,  for  de- 
fendant in  error. 

BLEAKMORB,  C.  Tills  action  was  com- 
menced in  the  district  court  of  Canadian 
county  by  George  W.  Hunt,  plaintiff,  against 
H.  a  Clift  and  L.  B.  aift  defendants,  to 
recover  on  a  promissory  note  in  the  sum  of 
1600. 

Defendants  answered: 

"First.  These  defendants  admit  the  execution 
and  delivery  of  the  said  promissory  note  sued 
on  herein. 

"Second.  Further  answering,  these  defendants 
allege  that  said  note  was  obtained  by  the  plain- 
tiff through  means  of  fraud  and  misrepresenta- 
tions, in  this,  to  wit:  The  said  plaintiff,  being 
then  and  there  the  owner,  or  alleged  owner,  of 
a  certain  leasehold  on  a  certain  tract  of  land  ly- 


ing and  being  sitnate  in  the  connty  of  Lane,  is 
the  state  of  Oregon,  and  being  then  and  there 
desirous  of  disposing  of  said  leasehold  to  the  de- 
fendant H.  8.  Clift,  cUd  then  and  there  repre- 
sent and  state  to  the  said  H.  S.  Clift  that  he 
was  well  acquainted  with  the  said  land  contain- 
ed in  said  leasehold,  and  knew  the  prodnctire 
quality  thereof;  that  be  had  farmed  and  used 
the  same  and  had  realized  large  profits  in  gath- 
ering and  disposing  of  the  products  therefirom; 
and  defendants  say  that  said  leasehold  was  pa> 
ticularly  adapted  to  fruit  growing,  and  had  lo- 
cated thereon  a  large  number  of  bearing  frnit 
trees,  of  which,  and  concerning  which,  tlie  de- 
fendant H.  S.  Clift  had  no  knowledge,  and  then 
and  there  informed  the  plaintiff  that  he  was 
wholly  in  ignorance  of  the  business  of  frnit 
growing,  and  had  no  experience  whatever  as  to 
productiveness  and  incomes  from  such  baacess, 
and  stated  to  the  plaintiff  that  he  was  willia; 
to  enter  into  said  undertaking  if  be  could  be 
confident  that  ample  remuneration  would  prob- 
ably follow  his  efforts  in  that  line;  that  the 
plaintiff  thereupon  stated  and  represented  to  the 
said  defendant  that  said  tract  of  land  included 
in  said  leasehold  had,  when  he  was  in  posses- 
sion of  the  same,  profits  from  frnit  grown  and 
picked  therefrom,  f900  a  year,  for  the  two  last 
preceding  years;  that  the  apple  trees  on  said 
land  were  very  productive,  and  would  prodace 
large  and  easy  profits  to  the  said  defendant,  if 
be  would  take  an  assignment  of  plaintiff's  said 
leasehold  thereon;  and  defendant  says  he  be- 
lieved the  said  statements  and  representations 
of  the  plaintiff,  and  in  all  particnlars  rehed 
thereux)on  as  the  truth,  and  by  reason  of  sack 
reliance  and  belief  be  was  induced  to  and  did 
enter  into  a  contract  with  the  plaintiff  for  the 
purchase  of  said  leasehold  of  said  land. 

"Hard.  Defendants  further  say  that  the  said 
representations  of  the  plaintiff  of  and  concen- 
ing  the  productive  quality  of  said  frnit  trees  ob 
said  land,  and  his  having  realised  large  profits 
therefrom,  or  any  profits  whatever,  were  false 
and  known  by  the  plaintiff  to  be  false  when  he 
made  the  same;  that  said  apple  trees  were  not 
productive,  but  on  the  contrary  were  poor  bear- 
ing trees,  prodncing  scarcely  sufficient  fruit  to 
pay  the  expense  of  picking — all  of  which  tie 
plaintiff  well  knew  when  his  aforesaid  repre- 
sentations were  made  to  the  defendant. 

"Fourth.  Defendants  fnrther  state  that  the 
said  promissory  note  sued  on  in  this  case  wm 
piven  to  the  plaintiff  by  the  defendant  H.  S. 
Clift  snd  so  soon  as  the  defendant  discovered 
said  fraudulent  representations  of  the  plaintiff, 
he  renndiated  the  same  on  the  grounds  of  said 
fraud." 

Donurrer  was  sustained  to  the  evidence, 
and  Judgment  rendered  for  plalntUT,  from 
which  judgment  defendants  have  appealed. 

The  sole  contention  here  is  that  the  trial 
court  erred  in  sustaining  the  demurrer,  for 
the  reason  that  there  was  some  evidence 
tending  to  establish  the  allegatlans  of  fraud 
contained  in  the  answer. 

Defendants  purchased  from  plaintlfl  the 
assignment  of  a  four-year  lease  ot  certain 
lands  in  Oregon,  a  portion  of  which  was 
planted  to  orchard,  together  with  certain 
live  stock,  for  the  stun  of  $000,  the  note  in 
suit  evidencing  part  of  the  purdiase  price. 
They  took  possession  of  the  premises  and 
occupied  the  same  for  a  year,  realizing  a  net 
profit  therefrom  of  but  $6.  They  discovered 
that  the  trees  were  diseased,  and  the  yield 
was  small,  the  fruit  of  inferior  quality,  and 
the  venture  proved  unprofitable.     However, 
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tbere  was  no  cfrldeoce  timt  the  trees  were 
diseased  or  known  to  be  defectire  by  the 
plaintur  at  the  time  tbe  contract  was  enter- 
ed Into.  At  tbe  exiilratl(«  of  the  year  de- 
fendants sold  the  lease  for  $250,  and  a  por- 
tion of  the  live  stock  for  the  additional 
sum  of  $40,  retaining  the  remainder,  which 
was  apiwjently  of  little  value.  There  was  no 
evidence  offered  to  establish  the  falsity  of 
the  representation  that  plaintiff  had  realized 
an  annoal  profit  of  $800  from  the  leasehold 
during  the  years  of  his  possession  previous  to 
the  sale  to  defendants. 
The  defendant  H.  S.  CUft  testified: 
"Q.  Ton  had  b«en  negotiating  for  this  lease, 
this  farm,  for  quite  a  while?  A.  Yea,  sir.  Q. 
And  yon  was  all  over  it  two  or  three  times,  well, 
several  tunes,  were  you  not?  A.  I  looked  it 
over ;  yes,  air.  Q.  Xou  looked  It  over  two  or 
three  times?  A.  Yes,  sir.  Q.  And  yon  talked 
with  the  neighboring  people  there  abont  it?  A. 
I  did  not  talk  to  very  many.  I  have  talked  to 
a  few;   yes,  sir." 

Defendant  L.  B.  CUft  also  testified: 

"Q.  Now,  you  may  state  to  the  jury  what 
was  said  by  Hart  in  relation  to  the  productive- 
neas,  the  quality  of  the  orchard  that  was  on  that 
land,  covered  by  that  lease? 

"By  Mr.  Wallace :  Objected  to  for  the  reason 
that  it  was  incompetent,  irrelevant,  and  imma- 
terial. 

"By  the  Court:  Overruled  and  exceptions  al> 
lowed  plaintiff. 

"A.  Well,  he  represented  it  to  be  a  good  bear^ 
ing  orchard  to  me  and  all  of  us.  Q.  Just  state 
to  the  lury  what  he  said?  A.  He  said  we  could 
pay  for  the  land  with  that  orchard,  the  crop 
in  about  one  year,  and  have  the  other  three 
years,  have  that  what  we  made  on  it  during  the 
other  three  years.  Q.  How?  A.  The  other 
three  years  we  would  make  money  on  it.  (^. 
Did  be  tell  your  father  anything  about  the  quah- 
ty  of  the  trees?  A.  He  said  that  they  were 
good  trees,  and  that  he  had  a  very  good  crop. 
Q.  He  said  what?  A.  Said  they  were  good 
trees  and  would  make  a  good  crop.  Q.  Did  he 
say  anything  about  the  fruit  prodaced,  as  to  it 
being  marketable?  A.  Tea.  Q.  What?  A.  He 
said —  Q.  Did  he  make  any  representations  as  to 
what  you  would  get  to  make  out  of  it?  A.  Yes, 
he  said  it  would  make  mouey;  that  he  had 
made  money.  Q.  Just  tell  what  he  said  to  you. 
Did  be  say  anvthing  about  the  amount  of  mon- 
ey? A.  He  said  the  amount,  but  I  do  not  know 
exactly  what  be  did  say,  something  like  $000  or 
$900  a  year.  Q.  State  whether  or  not— state 
what  he  said  to  you  in  reference  to  the  im- 
provements as  to  Uie  amount.  A.  Yes,  sir.  Q. 
Well,  what  was  it?  A.  He  said  he  thought  I 
bad  a  good  thing.  Q.  Did  you  believe  him?  A. 
Yes,  sir.  Q.  I  will  ask  you  whether  or  not  it  is 
a  fact  that  you  believed  him,  and  if  your  be- 
lieving him  had  anything  to  do  with  your  buy- 
ing this  place?  A.  Yes,  sir.  •  •  •  Q.  You 
bought  this  land  with  your  eyes  open?  A.  I 
guess  we  did.  Q.  You  looked  at  it?  A.  Look- 
ed it  over.  Q.  Yon  looked  around?  A.  Yes, 
sir.     Q.  And  yon  knew  exactly  what  you  was 

fitting  in  the  hind?  A.  I  thought  I  did.  Q. 
ou  knew  that  you  had  129  acres  of  land?  A. 
No,  123.  Q.  And  that  it  had  a  cherry  orchard 
of  about  8  acres?  A  Yes,  sir.  Q.  Was  that 
bearing?  A.  Yea,  sir.  Q.  And  you  saw  that? 
A.  Yes.  sir.  Q.  And  this  apple  orchard  of 
about  8  acres?  A.  Something  like  8  or  10.  Q. 
And  it  had  been  bearing  some  time?    A.  Y«i^ 

ieop.-s8 


sir.  Q.  And  you  knew  that  yon  was  buying 
these  cattle,  hogs,  horses,  and  pasture  and  the 
improvements?  A.  Yes,  sir.  Q.  And  you  knew 
what  you  was  getting?  A.  Yes,  sir.  Q.  And 
you  believed  that  you  had  made  a  ^ood  deal? 
A.  Yes,  sir.  Q.  You  had  been  talking  to  Mr. 
Hart  about  busring  this  for  some  time?  A.  It 
had  been  mentioned ;  yes,  sir.  Q.  And  he  had 
asked  you  more  money  for  it  than  you  paid?  A. 
I  do  not  remember.  Q.  And  you  frequently  saw 
this  property  and  talked  with  him  about  it?  A. 
I  do  not  know  as  I  did." 

From  the  evidence  It  would  seem  that  the 
condition  of  the  fruit  trees  was  in  no  manner 
concealed,  but  that  the  means  of  knowledge 
relative  thereto  was  equally  available  to  the 
parties.  Defendant  viewed  premises  at  least 
two  or  three  times  and  made  independent 
investigation  by  inquiries  of  neighbors  re- 
garding the  same  before  their  purchase: 

"As  a  general  rule,  an  owner,  in  selling  or  ex- 
changing his  own  proper^,  may  exalt  its  value, 
and  where  the  buyer  examines  the  i)roperty  be- 
fore the  deal  is  closed,  be  has  no  right  to  rely 
upon  the  representations  of  the  owner  aa  to 
value,  and  if  he  does  so  he  must  take  the  con- 
sequences." Reger  v.  Henry  (not  yet  officiidly 
reported),  150  Pac.  722 ;  Long  v.  Kendall,  17 
OkL  70,  87  Pac.  670. 

Clearly  the  alleged  representations  of  plain- 
tiff as  to  the  quantity,  quality  and  value  of 
the  future  yield  of  the  fmlt  trees  was  a 
mere  expression  of  opinion. 

"A  purchaser  of  land  cannot  predicate  fraud 
upon  statements  made  by  the  vendor  which,  ei- 
ther by  reason  of  their  form  or  subject-matter, 
show  to  be  mere  expressions  of  opinion.  A  pur- 
chaser is  not  JDstified  in  relying  upon  the  ac- 
curacy of  such  statements,  and,  if  he  does,  and 
the  opinion  turns  out  wrong,  the  purchaser  has 
no  action  because  thereof."  Haslett  v.  Wilkin, 
42  Okl.  20,  140  Pac  410. 

In  Wesley  ▼.  Diamond,  26  OkL  170,  109 
Pac.  624,  this  court  quotes  with  approval 
the  doctrine  announced  in  Herrln  v.  Ubbey, 
36  Me.  360,  as  follows: 

"The  rights  of  a  party  who  has  been  defrauded 
in  making  a  contract,  are,  on  the  discovery  of 
the  fraud,  within  a  reasonable  time  to  rescind 
the  contract,  and  restore  the  parties  to  their 
former  condition,  or  to  afDrm  the  contract,  and 
claim  compensation  in  damages  for  the  injury 
be  has  sustained  by  reason  of  the  fraud." 

In  the  Instant  case,  if  it  could  be  conceded 
that  there  was  evidence  of  actionable  fraud 
on  the  part  of  plaintiff  inducing  the  contract. 
It  is  dear  that  after  the  discovery  of  such 
fraud  defendants  declined  to  rescind,  and 
elected  to  affirm.  In  their  brief  they  state, 
"Here  the  defendant  Is  not  relying  upon  a 
rescission  of  the  contract."  lb  cannot  be 
claimed  that  there  was  an  entire  failure  of 
consideration;  and  defendants  do  not  at- 
tempt to  recoup  damages  on  account  of  a 
partial  failure  thereof.  They  neither  allege 
nor  offer  proof  of  the  measure  of  damages. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  should  be  afQrmed. 

PEBOUBIAM.   Adopted  in  whole. 
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RELIABLE  MUT.  HAIL  INS.  CO.  v.  ROG- 
ERS.    (No.  4977.) 
(Supreme  CJourt  of  Oklahoma.     Jan.  4,  1916. 
Rehearing  Denied  Not.  14, 1916.) 

(Svllabiu  hv  the  Oourt.) 

1.  Attachment  «=»373— WRONorni,  Attach- 
ment—Actions— Pleading. 

In  a  petition  to  recover  damagee  for  the 
wrongful  issue  of  an  attachment,  it  is  not  neces- 
sary to  aver  the  want  of  probable  cause  for  the 
suing  out  of  the  attachment  or  a  determination 
of  the  action  in  whidi  the  attachment  was  is- 
sued. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {§  1356-1362.  1395-1397;  Dec.,  Dig. 
<^=373.] 

2.  Attachment   ®=»375(1)  —  WBONanji.   At- 
tachment—Actions-Pleadinq. 

Actual  damages  only  for  mere  wrongful  at- 
tachment may  be  recovered  in  an  action  against 
the  plaintiff  therein,  independent  of  the  undei^ 
taking  required  by  section  4070,  Laws  1893 
(section  4814,  Rev.  Laws  1910),  and  without  al- 
legation or  proof  that  the  same  was  sued  out 
maliciously  or  without  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  »  1378,  1379%,  1381,  1398,  1399; 
Dec.  Dig.  <S=»376(1).] 
8.  Attachment  «=377— Wbonofxji.  Attaoh- 

iMNT— Actions— Pleading. 
If  exemplary  or  punitive  damages  are  sought 
in  an  action  for  wrongful  attachment  against 
the  party  instituting  the  attachment  proceed- 
ings, both  malice  and  want  of  probable  cause 
must  be  alleged  and  proved. 

[EJd.  Note.— For  other  cases,  see  Attachment, 
Ont  Dig.  a  1389-1392,  1397;  Dec.  Dig.  «=» 
377.] 

Commissioners'  OpiHion,  Division  No.  6. 
Error  from  District  Court,  Kingflsber  Coun- 
ty;  James  B.  Cullison,  Judge. 

Action  by  Lizzie  Rogers,  indivldaally  and 
as  special  administratrix  of  the  estate  of 
John  Rogers,  deceased,  against  the  Reliable 
Mutual  Hall  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed on  condition. 

Parker  &  Simons,  of  Enid,  and  F.  L. 
Boynton,  of  Kingfisher,  for  plaintiff  in  error. 
Bradley  &  Bradley,  of  Kingfisher,  for  defend- 
ant in  error. 

BOWLES,  C.  This  Is  an  action  commenced 
by  defendant^  in  error  against  the  plaintiff  In 
error  to  recover  damages  for  wrongful  at- 
tachment. A  complete  history  of  the  case  is 
as  follows: 

Plaintiff  In  errOr,  defendant  below,  insti- 
tuted proceedings  against  defendants  in  error, 
plaintiffs  below.  Jointly  ns  husband  and  wife, 
to  recorer  Judgtnent  upon  a  promissory  note 
signed  by  the  husband  alone.  Attachment 
proceedings  were  caused  to  Issue,  and  a  crop 
of  cotton  growing  upon  the  homestead  of  de- 
fendants in  error  was  attached.  Garnish- 
ment proceedings  were  also  Instituted  against 
defendants  in  error  Jointly,  and  money  was 
garnished  In  the  name  of  the  husband.  The 
homestead  was  In  the  name  of  the  wife.  It 
seems  that  no  proceedings  were  taken  to  dis- 


solve the  attachment  The  main  case,  how- 
ever, was  determined  after  two  trials  in  fa- 
vor of  defendants  in  error.  Plaintiff  in  error 
appealed  to  the  district  court,  where  a  trial 
was  had,  and  again  Judgment  was  rendered 
for  defendants  in  error.  After  the  termina- 
tion of  the  suit  in  the  district  court  of  King- 
fisher county,  the  action  before  us  was  In- 
stituted in  the  district  court  of  Klng:flsher 
county  for  wrongful  attochment,  and  de- 
fendants In  error  recovered  a  judgment 
hence  this  appeal. 

The  errors  complained  of  by  plaintiff  in 
error,  and  relied  upon  for  a  reversal  of  this 
case,  will  be  considered  in  the  order  referred 
to  in  plaintiff  in  error's  brief.  Plaintlfl  In 
error  complains  of  instruction  No.  13,  giv«i 
by  the  court,  wherein  he  instructs  the  Jury 
in  substance  that  U  the  attachment  proceed- 
ings were  wrongful,  the  defendants  wonld  he 
entitled  to  recover  such  damages  as  were  the 
proximate  result  of  such  wrongful  attadi- 
ment  and  also  told  the  Jury  in  the  same  in- 
struction that  the  want  of  probable  cause 
was  not  a  necessary  element  in  determining 
whether  or  not  the  attachment  proceedings 
were  wrongfuL 

.  From  our  Investigation  of  plaintiff's 
amended  petition,  we  find  that  they  predicat- 
ed their  cause  of  action  upon  the  wrongful- 
ness of  the  attachment  proceedings.  It  Is 
true  that  an  allegation  appears  In  the  amend- 
ed petition  that  the  affidavit  for  attacfammt 
was  sworn  to  without  any  probable  cause 
therefor.  The  attachment  affidavit  bowever, 
was  not  the  only  basis  of  the  suit  The  suit 
is  based  upon  the  wrongful  attadiment.  in- 
cluding all  the  proceedings  which  brought 
about  and  caused  an  unlawful  and  wrongful 
taking  and  converting  of  the  property  of  de- 
fendants in  error,  and  the  petition,  taken  as 
n  whole,  states  a  cause  of  action  for  wrong- 
ful attachment  The  court,  however,  gave 
instructions  which  wonld  lead  us  to  beUeve 
that  he  considered  the  case  one  for  ma- 
llclons  prosecution;  consequently  the  In- 
struction complained  of  sqnar^y  contra- 
dicts the  Instruction  given  by  the  court  upon 
the  theory  that  the  cause  of  action  was  one 
for  malidous  prosecution;  in  other  words, 
he  tells  the  Jury  In  Instruction  No.  1: 

"In  order  for  the  plaintiff  to  recover  it  is  nec- 
essary for  the  plaintiff  to  prove  each  and  ever? 
one  of  the  following  four  things  which  arc  es- 
sential to  sustaining  their  cause  of  action  as  set 
forth  in  the  petition:  First.  That  the  attach- 
ment and  garnishment  process  was  sworn  out 
and  levied  on  the  plaintiffs'  property  and  moneT 
by  the  dpfendant.  Second,  That  this  was  done 
with  malice.  Third.  That  it  has  been  legally 
terminated  in  favor  of  the  plaintiff.  Fourth. 
Iliat  the  institution  of  these  proceedings  was 
without  probable  CftuBe." 

This  can  be  accounted  for  upon  <»e  hypoth- 
esis alone:  The  vigilant  and  determined  ef- 
fort on  the  part  of  the  plaintiff  In  error  to 
transform  a  case  of  wrongful  attachmoit  In- 
to one  for  malicious  prosecution.  In  a  suit 
for    malicious    prosecution,    four    elements 
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must  combine:  Tbe  termination  of  the  main 
case,  damages,  malice,  and  want  of  probable 
cause.  In  a  suit  for  wrongful  attachment  It 
was  only  necessary  to  allege  that  the  attach- 
ment was  wrongful  and  the  resulting  dam- 
ages. In  the  event  exemplary  or  punitive 
damages  are  sought,  malice  and  want  of 
probable  cause  are  necessary  allegations. 

[1,2]  It  is  strenuously  insisted  by  counsel 
for  plaintiff  in  error,  and  not  without  au- 
thority, that  when  an  attachment  is  sued  out 
and  levied  upon  the  property  of  the  defend- 
ant in  an  action,  and  the  plaintiff  therein  has 
failed  to  maintain  his  action,  two  remedies, 
and  only  two,  are  open  to  the  attachment 
defendant;  he  may  sue  upon  the  undertaking 
on  attachment,  or  maintain  an  action  for 
malicious  prosecution.  We  cannot  agree 
with  this  contention.  The  dissolution  of  the 
attachment  proceedings  gives  the  right  of 
action,  and  it  is  not  necessary  to  wait  un- 
til the  termination  of  the  main  action  be- 
fore instituting  proceedings  for  redress. 
This  being  the  law,  upon  the.  dissolution 
of  the  attachment,  the  aggrieved  party 
may  elect  to  sue  upon  the  bond  or  waive  the 
bond  and  sue  the  attaching  plaintiff  for 
wrongful  attachment  If  the  proceedings 
were  maUcious  and  instituted  without  prob- 
able cause,  the  defendant  can  await  the  ter- 
mination of  the  main  action  and  sue  for  mali- 
cious prosecution. 

Justice  Brewer,  in  McLaughlin  v.  Davis, 
14  Kan.  168,  speaking  of  the  defendant's 
right  to  sue  for  wrongful  attachment  and 
to  sue  attaching  plaintiff,  uses  this  language: 

"It  is  insisted  that  'the  petition  diould  have 
averred  want  of  probable  cause  for  the  suing 
out  of  the  order,  and  the  termination  of  the 
attachment  suit.'  Neither  of  these  is  necessnry. 
A  party  is  entitled  to  an  attachment  oaly  when 
certain  tacts  exist.  *  *  *  If  the  facts  do  not 
exist,  the  attachment  is  wrongfully  issued,  and 
the  party  causing  it  to  issue  Is  liable  for  all  the 
damages  actually  sustained.  Nor  is  it  necessary 
in  sudi  case  to  set  out  or  sue  on  the  undertak- 
ing. If  the  surety  in  the  .undertaking  is  liable, 
a  fortiori  the  principal  is,  and  that,  not  by  rea- 
son of  the  undertakiiig,  but  of  the  act  for  which 
it  was  given.  Nor  need  the  determination  of 
the  attachment  suit  be  averred.  The  attach- 
ment is  bat  ancillary  to  the  action  in  which  it 
was  issued.  It  stands  or  falls  without  affecting 
the  progress  or  termination  of'  the  main  case. 
"A  party  may  have  a  Just  cause  of  action,  but 
no  right  to  an  attachment;  nor  can  he  justify 
a  wrongful  attachment  by  a  valid  action." 

This  court,  in  Overton  v.  Slgmon  Furn.  Oo., 
151  Pac.  215  (not  yet  offidally  reported),  has 
held: 

"An  action  at  common  law  may  be  maintained 
for  wrongful  attachment  against  the  plaintiff 
therein  when  the  attachment  is  sued  out  ma- 
licionsly  and  without  probable  cause,  in  which 
case,  if  the  pleadings  and  evidence  warrant  it, 
both  actual  and  punitive  or  exemplary  damages 
may  be  recovered." 

"In  such  case,  by  reason  of  section  40T0,  Stat. 
18»3  (section  4814,  Bev.  I*  1910),  actual  dam- 
ages only  may  be  recovered  for  the  mere  wrong- 
fulness of  the  attachment  and  wiUiout  regard 
to  either  malice  or  probable  canse." 

"Actual  damages  only  for  mere  wrongful  at- 
tachment may  be  recovered  in  an  action  against 
the  plaintiff  therein  independent  of  the  under- 


taking  required   by   section   4070,    Stat   189S 

(section  4814,  Rev.  L.  1910),  and  without  alle- 
gation or  proof  that  the  same  was  sued  out  ma- 
liciously or  without  probable  cause." 

We  therefore  conclude  that  the  Instraction 
complained  of  stated  the  law  correctly,  and 
that  the  giving  of  the  same  was  not  error. 
In  coming  to  this  conclusion  we  have  thor- 
oughly considered  the  authorities  cited  by 
plaintiff  in  error  sustaining  the  opposite 
view,  but  we  see  no  reason  why  we  should 
depart  from  the  former  holdings  of  this 
court 

The  instructions  of  the  court,  however, 
predicated  upon  the  theory  that  the  action 
was  one  for  malicious  prosecution,  were  er- 
roneous, but  plaintiff  in  error  is  not  in  a 
position  to  complain  of  the  giving  of  them, 
because  they  were  given  at  the  request  of 
plaintiff  in  error,  and,  under  our  theory  of 
the  case,  these  instructions.  If  followed  by 
the  jury,  had  tbe  effect  to  add  an  additional 
burden  to  the  plaintiffs  below,  which  could 
in  no  wise  adversely  affect  plaintiff  in  error, 
but  would  militate  in  Its  favor. 

Plaintiff  In  error  next  complains  that  the 
canse  of  action  of  defendant  in  error  was 
barred  by  the  statute  of  limitations,  citing 
our  statute  that: 

"Actions  on  a  foreign  judgment  libel,  slan- 
der, assault,  battery,  malidous  prosecntion,  and 
false-  imprisonment,  must  be  instituted  within 
one  year  after  the  cause  of  action  accrues." 

'  This  being  an  action  for  wrongful  attach- 
ment and'  not  for  malicious  prosecution,  the 
statute  of  limitations  would  not  run  in  any 
event  for  a  period  of  three  years,  and  three 
years  not  having  elapsed  from  the  termina- 
tion of  the  attachment  until  the  suit  for 
wrongful  attachment  was  instituted  in  the 
district  court,  the  statute  has  not  run,  and 
the  contention  of  plaintiff  in  error  in  this 
regard  is  without  avail.  This  being  the  law, 
a  construction  of  section  6397,  Harrlg-Day 
Code,  pertaining  to  appeals  from  justice 
court,  1b  unnecessary  In  determining  whether 
or  not,  by  virtue  of  the  appeal,  the  attach- 
ment proceedings  were  taken  to  the  district 
court.  Under  the  evidence  and  facts  adduced 
at  the  trial  of  the  case  at  bar,  plaintiff  in 
error  acts  upon  the  assumption,  when  the  ap- 
peal was  taken  in  tlie  main  case,  the  at- 
tachment proceedings  were  also  appealed. 
The  constable,  having  charge  of  the  property, 
continued  to  retain  it  until  the  case  was 
disposed  of  In  the  district  court  and  no  in- 
structions were  received  by  him  from  the  jus- 
tice of  the  peace  or  plaintiff  in  error  here  to 
release  said  property;  the  damages  suffered 
and  the  expense  Incurred  In  defending  the  at- 
tachment were  the  same  and  the  liability  of 
plaintiff  in  error  unchanged. 

Plaintiff  In  error  also  urges  that  the  court 
erred  in  permitting  evidence  to  go  to  the  jury 
relative  to  the  damage  to  the  cotton  growing 
upon  the  homestead  of  defendants  in  error; 
said  homestead  being  in  the  name  of  the 
wife.  That  plaintiffs  below  could  not  sue 
Jointly   for    damages   to    the   cotton,,  even    . 
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though  the  attadiinent  was  wrongful.  tJn- 
der  our  law,  the  homestead  is  for  the  benefit 
of  the  family,  and  the  husband,  in  this  in- 
stance^ being  a  member  of  the  family,  and 
having  possession  of  the  cotton  by  reason  of 
bis  homestead  relation,  and  the  fact  that  he 
had  produced  it,  as  shown  by  the  evidence, 
inclines  us  to  the  opinion  that  he  had  such 
a  special  Interest,  along  with  his  wife,  as  to 
permit  him  to  be  Joined  with  her  to  recover 
for  the  damages  complained  of. 

Instructions  numbered  9,  10,  11,  12,  18, 
14,  and  16,  given  by  the  court,  are  claimed 
to  be  erroneous  and  prejudicial  to  the  tights 
of  the  plaintiff  in  error.  Instructions  Nos. 
9,  11,  and  12  were  given  by  the  court,  we 
Imagine,  to  counteract  the  theory  maintained 
by  the  defendant  in  the  court  below  that  the 
appeal  from  the  Justice  of  the  peace  having 
been  erroneously  taken  to  the  district- court, 
the  district  court  having  no  jurisdiction  of 
appeals  from  Justices  of  the  peace  at  the 
time,  was  void,  and  the  plaintiff  In  error 
could  not  be  held  for  damages  accruing  to  the 
defendant  In  error  after  the  matter  had  been 
appealed  to  the  district  court,  and  the  conten- 
tion of  plaintiff  in  error  that  the  suit  for 
wrongful  attachment  must  be  predicated  up- 
on the  bond  given  in  the  attachment  pro- 
ceedings In  the  first  instance. 

Plaintiff  In  error,  having  invoked  the  Juris- 
diction of  the  district  court,  and  caused  a 
trial  to  be  had  therein,  Is  estopped  from  de- 
nying the  liability  for  injuries  done  by  rea- 
son of  Its  wrongful  attachment.  Instruc- 
tions of  this  character  are  often  necessary, 
that  the  Jury  may  be  advised  in  such  a  way 
as  to  give  them  a  correct  understanding  of 
the  law  of  the  case,  and  In  order  to  prevent 
them  from  giving  an  Improper  effect  to  the 
evidence  and  argument  of  counsel.  In  the 
same  coimectlon.  Instruction  No.  10  advises 
the  Jury  of  the  admitted  facts  in  the  case. 
We  fail  to  see  how  this  instruction  could 
operate  to  prejudice  the  rights  of  plaintiff  in 
error. 

[31  Plaintiff  In  error  also  complains  of 
instruction  No.  16,  which  reads  as  follows : 

"You  are  instructed  that  attorneys'  fees  and 
expenses.  Incident  to  the  trial  of  said  former 
proceedingB  in  attachment,  the  fair,  reasonable 
value  of  the  time  expended  by  reason  of  the 
same  and  all  property  lost  or  destroyed  by  rea- 
son of  the  same,  if  wrongful,  and  while  such 
property  was  under  attachment,  are  elements  of 
actual  damages ;  In  the  event  you  find  that  the 
defendant  company  maliciously  caused  the  issa- 
ance,  levy,  and  maintenance  of  said  attachment 
in  said  former  proceedings,  and  that  the  plain- 
tiffs herein  suffered  a  loss  of  credit  by  reason 
of  such  malicious  conduct  on  the  part  of  the 
defendant  company,  you  will  allow  the  plaintiffs 
damages  for  such  loss  of  credit." 

In  order,  however,  to  discuss  instruction 
No.  18,  it  will  be  necessary  to  understand  In- 
struction No.  15,  which  reads,  as  follows: 

"You  are  also  instructed  that  if  yon  find  that 
the  order  of  attachment  and  said  attachment 
proceedings  were  sued  out  or  maintained  ma- 
liciously and  without  probable  cause  therefor, 
you  may  also  award  to  the  plaintiff  such  exem- 


plary damages  as  may  he  Just  and  reasonable,  in 
addition  to  such  actual  damages  as  you  may  al- 
low them  under  the  instructions  heretofore  given 
you  by  the  court.  Exemplary  damages,  also  call- 
ed vindictive  or  punitive  damages,  are  given  by 
way  of  example  and  by  way  of  pnnisbmg  the 
defendant." 

For  wrongful  attachment,  plaintiffs  below 
were  entitled  to  have  the  Jury  instructed,  as 
a  measure  of  damages,  that  they  were  enti- 
tled to  attorneys'  fees,  loss  of  time,  l(»s  of 
credit,  and  the  reasonable  value  of  the  prop- 
erty destroyed  or  taken  under  the  attach- 
ment and  of  which  they  were  ultimately 
deprived.  The  instruction  complained  of 
tells  the  Jury  that  before  It  could  consider 
loss  of  credit,  they  must  find  that  the  prose- 
cution was  carried  on  maliciously.  This  in- 
struction was  wrong,  as  to  the  neoeastty  of 
showing  malice  In  order  to  recover  for  loss 
of  credit  and  in  not  admcxiishing  the  Jury 
that  it  could  not  consider  remote,  speculative, 
or  conjectural  damages;  following  Tootle 
et  al.  V.  Kent  et  al.,  12  OkL  674,  7S  Pac  3ia 
But  the  InstructionB  miUtated  to  the  advan- 
tage of  plaintiff  In  error,  and  it  will  not  be 
heard  to  complain  of  the  error  here.  Instmc- 
tion  No.  16  was  a  correct  statement  of  the 
law,  so  far  as  exemplary  or  punitive  dam- 
ages are  concerned;  the  better  line  of  deci- 
sions holding  that  even  In  a  suit  for  wrong- 
ful attachment,  before  punitive  or  exemplary 
damages  can  be  claimed,  both  malice  and 
want  of  probable  cause  must  not  only  be 
proven,  but  pleaded. 

OThe  theory  of  instruction  Na  16,  ao  far  as 
the  item  of  loss  of  credit  is  concerned,  is 
based  upon  malice.  The  Jury  was  instructed 
that  it  must  first  find  malice  before  the  loss 
of  credit  can  be  taken  Into  consideration. 
We  have  examined  the  evidence  and  fail  to 
find  where  the  defendant  suffered  any  loss  ot 
credit  other  than  in  his  own  Imagination, 
and  we  do  not  believe  the  instruction  was 
proper,  unless  there  had  been  some  evidence 
upon  which  to  base  It.  However,  the  Instruc- 
tion seems  to  have  been  given  upon  the  the- 
ory that  unless  there  was  malice  and  lack  of 
probable  cause,  loss  of  credit  could  not  be 
taken  into  consideration;  this  being  true,  we 
are  strongly  inclined  to  the  opinion  that  both 
the  court  and  Jury  had  in  mind  that  loss  of 
credit  could  only  be  considered  in  awarding 
punitive  or  exemplary  damages. 

The  Jury  was  directed  to  .sped^  the 
amount  of  exemplary  and  punitive  damages 
in  its  verdict  This  they  did,  and  returned  a 
verdict  in  the  sum  of  $280  for  punitive  dam- 
ages, and  we  believe  the  punitive  damages, 
as  returned  by  the  Jury,  were  based  upon 
the  Item  of  damages  for  loss  of  credit.  Tliere 
being  no  evidence  before  the  Jury  that  would 
Justify  the  court  In  submitting  to  them  the 
Item  of  loss  of  credit  as  an  element  of  damag- 
es, the  $280  Judgment  for  punitive  damages 
should  be  remitted.  Complaint  is  made  on  the 
part  of  counsel  for  plaintiff  in.  error  that  coun- 
sel for  defendant  in  error  in  the  court  below, 
throughout  the  entire  trial  AOd  proceedings^ 
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were  Insinnatlng,  captions,  and,  by  ft  series 
of  qnestlons,  both  In  direct  and  cross  exam- 
ination, were  endeaTorlng  to  prejudice  the 
jury  against  the  plaintiff  in  error  because  It 
was  an  Insurance  company  and  a  corpora- 
tion. 

A  reading  of  the  record  convinces  us  of 
this  truth,  and  such  proceedings  should  not 
be  countenanced,  and  the  trial  judge,  when 
such  condact  is  called  to  his  attention,  should 
be  prompt  in  admonishing  counsel  of  their 
duty  in  that  regard;  yet  we  cannot  say  In 
this  ease  that  the  jury  was  influenced  in  its 
Terdlct  on  account  of  such  conduct 

Uptm  the  whole  we  beiiere  that  the  verdict 
of  the  jury,  with  the  modification  made  In 
this  opinion,  does  substantial  justice.  That 
the  attachment  in  the  first  instance  was 
wrongful,  cannot  be  gainsaid.  The  verdict 
of  $920  as  actual  damages  suffered  by  the 
defendants  in  error  on  account  of  the  wrong- 
fnl  attachment  included  the  expense  of  coun- 
sel, witnesses,  loss  of  time  for  two  trials  be- 
fore the  justice  of  the  peace  of  Hennessy 
township,  and  the  trial  in  the  district  court 
of  Kingfisher  county.  The  defendants  in  er- 
ror were  required  to  travel  long  distances 
and  appear  in  court  several  times.  In  addi- 
tion to  this,  20  acres  of  cotton  was  attached, 
and,  according  to  all  of  the  evidence,  entirely 
destroyed.  The  testimony  of  several  wit- 
nesses, qualified  to  give  evidence  of  the  value 
of  the  cotton  destroyed,  estimated  the  same 
to  be  worth  from  $300  to  $700,  after  paying 
the  expenses  of  picking  and  hauling  to  mar- 
ket. We  believe  the  judgment,  under  the  evi- 
dence, was  no  more  than  a  fair  and  reason- 
able estimate  of  the  actual  damages  sus- 
tained. 

Finding  no  prejudicial  error  in  the  record, 
except  as  indicated,  we  recommend  that  up- 
on the  defendants  in  error  agreeing  to  remit 
$280  of  the  judgment,  the  cause  be  in  all 
things  affirmed.  In  the  event  defendants 
In  error  refuse  or  fall  to  remit  the  said  $280, 
we  recommend  that  the  cause  be  reversed 
and  remanded,  with  directions  to  grant  a 
new  tilaL 

PER  CITRIAM.    Adopted  in  whole. 


MITCHELIr-CKITTENDEN  TIB  CX).  v. 
ORAWPORD.     (No.  7847.) 

{Supreme  Court  of  Oklahoma.    Oct.  31,  1916.) 

(Sylldiv*  ly  the  Oourl.) 

1.  Indians  iS=>15(1)— Lands— Convetancb  of 
Growing  Tiubkk. 
Adopting  the  construction  of  certain  acts  of 
Congress  (Acts  Cong.  June  28,  1898,  c.  517, 
30  Stat.  495 :  July  1,  1902,  c.  1375,  32  Stat. 
716;  Jan.  21,  1903,  c.  195,  32  StaL  774; 
April  26.  1906,  c  1876,  34  Stat.  137),  up- 
on which  the  Department  of  the  Interior  has 
acted  for  many  years,  held,  that  a  conveyance 


by  a  member  of  the  Cherokee  Tribe  of  growing 
timber  upon  his  allotment  is  not  void. 

[Bd.  Note.— For  other  cases,  see  Indians,  C«it 
Dig.  U  17,  29,  34,  37,  38,  40-44;  Dec.  Dig.  «=» 

isa).] 

2.  Logs  and  LoooiNa  «=»3(11)  —  Convey- 
ances OF  Standing  Tiiibeb— tihe  fob  Re- 
movax<— Reasonable  Time. 
An   instrument  conveying  standing  timber, 
which  specifies  no  time  for  its  removal,  grants 
a  terminable  estate  in  such  timber,  which  may 
end  when  a  reasonable  time  for  such  removal 
expires.    What  constitutes  sach  reasonable  time 
is  dependent  upon  the  facts  and  circumstances 
of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Logs  and, 
Logging,  Cent.  Dig.  {  9;    Dec.  Dig.  <8=>3(11).]    • 

Commissioners'  Opinion,  Division  No.  3. 
Brror  from  District  Court,  Sequoyah  County; 
John  H.  Pltchford,  Judge. 

Action  by  John  W.  Crawford  against  the 
Mitchell-Crittenden  Tie  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  briikg 
error.  Reversed  and  remanded,  with  direc- 
tions. 

Zevely,  Oivens  &  Stoutz,  of  Muskogee,  for 
plaintllTs  in  error.  Curtis  &  Pltchford,  of 
Sallisaw,  for  defoidant  In  error. 

BLEAKMOBB,  C.  On  November  9,  1906, 
Cold  Sprlngwater,  a  full-blood  allottee  of  the 
Cherokee  Tribe  of  Indians,  joined  by  his 
wife,  executed  the  following  Instrument,  In 
writing: 

"Indian  Territory  Conveyance  of  Timber. 

"Know  all  men  by  these  presents  that  the 
undersigned,  Cold  Springwater  and  Ida  Spring- 
water,  his  wife,  of  the  eleventh  Recording  Dis- 
trict, Cherokee  Nation,  in  the  Indian  Territory, 
in  consideration  of  the  sum  of  $25.00  to  them 
paid  by  Mitchell-Crittenden  Tie  Company,  a 
corporation  of  the  d^  of  Kansas  City,  in  the 
state  of  Missouri,  tne  receipt  and  paymfent 
whereof  are  here^  acknowledged,  and  the  fur- 
ther payment  of  ^5.00  within  five  months  and 
$120.00  within  twelve  months  from  the  date 
hereof,  have  sold  and  conveyed,  and  by  these 
presents  do  sell  and  convey  unto  the  said  Mitch- 
ell-Crittenden Tie  Company,  all  the  timber  suit- 
able for  railroad  and  sawmill  purposes  standing 
or  being  on  the  following  described  lauds  (de- 
scribing his  allotment),  together  with  the  free 
and  unobstructed  right  to  said  tie  company, 
its  agents,  ^rvants,  and  empkorte  at  any 
and  all  times  from  the  day  of  the  date  hereof 

until  tlitt 

to  go  to  and  from,  on  and  over  said  land  for 
the  purpose  of  cutting  and  removing  said  tim- 
ber on  and  from  said  land;  and  after  last-men- 
tioned day  the  right  of  said  tie  company,  its 
agents,  servants  and  employte  to  go  or  to  be 
upon  said  land  shall  cease  and  determine.  To 
make  this  conveyance  effective,  the  undersigned 
declare  and  guarantee  that  there  is  no  incum- 
brance of  any  kind  whatever  upon  said  lands 
that  will  Interfere  with  the  right  of  said  Mitch- 
ell-Crittenden Tie  Company,  its  agents,  serv- 
ants, and  employes,  to  cut  and  remove  timber 
bom  said  lands  as  hereinbefore  provided. 

"And  I,  Ida  Springwater,  wife  of  the  said  Cold 
Springwater,  for  and  in  consideration  of  said 
sum  of  money,  do  hereby  release  and  relinquish 
onto  said  Mitchell-Crittenden  Tie  Company,  all 
my  right  to   dower  in  and  to  said  timber." 

In  May,  1008,  Gold  Springwater  died  Intes- 
tate, and  subsequently,  by  virtue  of  proper 


Assfor  otbar  cases  see  same  topic  and  EBT-NCMBER  In  all  Kajr -Numbered  Digests  and  Indsf as,. 

Digitized  by 


I'Coogle 


918 


160  PACIFIC  BBPORTS2B 


(OU 


conveyances,  John  W.  Crawford  acquired  title 
and  the  possession  of  said  laud,  and  on  Sep- 
tember 1,  1814,  commenced  thls'  action,  seek- 
ing cancellation  of  said  timber  conveyance  as 
a  cloud  upon  bis  title  on  tbe  ground  that  the 
same  was  void,  for  the  reason  that  the  allot- 
tee had  no  legal  capacity  to  execute  the 
same,  he  being  at  the  time  a  restricted  full- 
blood  Indian.  The  defendant,  the  Mitchell- 
Crittenden  Tie  Company,  answered  asserting 
the  validity  of  such  conveyance,  that  it  con- 
stituted no  cloud  upon  the  title  of  the  plain- 
tiff, and  alleging  that  the  plaintiff  had  ac- 
,  'quired  the  land  In  question  with  knowledge, 
actual  and  constructive,  of  the  rights  of  the 
defendant  under  such  conveyance,  eta  De- 
murrer to  the  anawer  was  sustained,  and 
Judgment  rendered  for  plaintiff  on  tbe  plead- 
ings, from  whldi  defendant  has  appealed. 

In  construing  the  foregoing  conveyance 
tbe  trial  court  held: 

"That  said  contract  expired  by  reason  of  its 
own  limitation  at  tbe  expiration  of  two  years 
from  the  date  thereof,  and  that  said  contract 
is  not  sufficient  to  and  does  not  at  this  time 
convey  any  right,  title  or  interest  in  said  land 
or  the  timber  thereon." 

[1]  The  principal  question  for  considera- 
tion is  the  power  of  a  full-blood  member  of 
the  Cherokee  tribe  of  Indians-  to  execute  a 
valid  conveyance  of  growing  timber  on  bis 
allotted  lands. 

Section  16  of  an  act  of  Congress  approved 
June  28,  1898  (30  Stat  L.  495),  entitled  "An 
act  for  tbe  protection  of  tbe  people  of  the 
Indian  Territory,  and  for  other  purposes," 
provides: 

"Sec.  16.  That  it  shall  be  unlawful  for  any 
person,  after  tbe  passage  of  this  act,  except  as 
hereinafter  provided,  to  claim,  demand,  or  re- 
ceive, for  his  own  use  or  for  the  use  of  any  one 
else,  any  royolty  on  oil,  coal,  asphalt,  or  other 
mineral,  or  on  any  timber  or  lumber,  or  any 
other  kind  of  proi)erty  whatsoever,  or  any  rents 
on  any  lands  or  property  belonging  to  any  one 
of  said  tribes  or  nations  in  said  territory,  or 
for  any  one  to  pay  to  any  individual  any  such 
royalty  or  rents  or  any  consideration  therefor 
whatsoever;  and  all  royalties  and  rents  here- 
after payable  to  the  tribe  shall  be  paid,  under 
such  rules  and  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Interior,  into  the  treas- 
ury of  tbe  United  States  to  the  credit  of  the 
tribe  to  which  they  belong:  Provided,  that, 
where  any  citizen  shall  be  in  possession  of  only 
such  amount  of  agricultural  or  grazing  lands 
as  would  be  his  just  and  reasonable  share  of  the 
lands  of  his  nation  or  tribe  and  that  to  which 
his  wife  and  minor  children  are  entitled,  he 
may  continue  to  use  the  same  or  receive  the 
rents  thereon  until  allotment  has  been  made  to 
him:  Provided,  fnrthcr,  that  nothing  herein  con- 
tained shall  impair  the  rights  of  any  member 
of  a  tribe  to  dispose  of  any  timber  contained 
on  his,  her,  or  their  allotment." 

By  act  of  Congress  of  July  1, 1902,  known 
us  "The  Cherokee  Treaty,"  and  ratified  by 
that  tribe  August  7,  1002  (32  Stat.  U  716), 
it  is  provided: 

"Sec.  14.  Lands  allotted  to  citizens  shall  not 
in  any  manner  whatever  or  at  any  time  be  in- 
cumt>ered,  taken,  or  sold  to  secure  or  satisfy 
any  debt,  or  obligation,  or  be  alienated  by  the 
allottee  or  his  heirs,  before  the  expiration  of 


fiv«  years  from  the  date  of  the  ratification  of 
this  act. 

"Sec.  15.  All  lands  allotted  to  the  members  of 

said  tribe,  except  such  land  as  is  set  aside  to 

each  [member]  for  a  homestead  as  herein  pro- 

i  vided,  shall  be  alienable  in  five  years  after  ii- 

suance  of  patent." 

"Sec.  73.  The  provisions  of  section  thirteen 
of  the  act  of  Congress  approved  June  twenty- 
eight,  eighteen  hundred  and  ninetr-eight,  enti- 
tled An  act  for  the  protection  of  tiie  people  of 
the  Indian  Territory,  and  for  other  purposes.' 
shall  not  apply  to  or  in  any  manner  affect  tlie 
lands  or  other  property  of  said  tribe,  and  do 
act  of  Congress  or  treaty  provision  inconsistent 
with  this  agreement  shall  be  in  force  in  said 
nation  except  sections  fourteen  and  twenty- 
seven  of  said  last-mentioned  act,  which  shall 
continue  in  force  as  if  tliia  agreement  bad  not 
been  made." 

By  act  of  CongTesv  of  Jannarr  21, 1903  (32 

Stat  L.  774),  It  is  provided: 

"That  the  act  entitled  'An  act  to  provide  for 
the  use  of  timber  and  stone  for  domestic  and 
industrial  purposes  in  the  Indian  Territory.'  ap- 
proved June  sixth,  nineteen  hundred,  be  amend- 
ed so  as  to  read  as  follows:  That  the  Secretary 
of  the  Interior  is  authorised  to  prescribe  rules 
and  regulations  for  the  procurement  of  timber 
and  stoue  for  domestic  and  indnstrial  purposes, 
including  the  construction,  maintenance,  and 
repairs  of  railroads  and  other  highways,  to  be 
used  only  in  the  Indian  Territory,  or  upon  any 
railroad  outside  of  the  said  territory,  which  is 
part  of  any  continuous  line  of  railroad  extend- 
mg  into  the  said  territory,  from  lands  belong- 
ing to  either  of  the  Five  Civilised'  Tribes,  and 
to  fix  tbe  full  value  thereof  to  be  paid  therefor 
and  collect  the  same  for  tbe  l)enefit  of  said 
tribes:  Provided,  however,  that  nothing  bereia 
contained  shall  be  construed  to  prevent  allottees 
from  disposing  of  timber  and  stone  on  tbdr  al- 
lotments, as  provided  in  section  sixteen  of  an 
act  entided  An  act  for  the  protection  of  the 
people  of  the  Indian  Territory,  and  for  other 
purposes,*  approved  June  twenty-eighth,  eigh- 
teen hundred  and  ninety-eight  from  and  after 
the  allotment  by  the  (Jommission  to  the  Five 
Civilized  Tribes.'' 

Tbe  provlslonB,  supra,  of  tbe  foregoing 
congressional  enactments  were  construed  by 
tbe  Assistant  Attorney  Oeneral  for  tbe  De- 
partment of  the  Interior  In  an  opinion  given 
to  tbe  Secretary  on  August  8,  1903,  wherein 
It  was  said: 

"After  a  careful  consideration  of  this  matter, 
I  am  of  the  opinion,  and  so  advise  yon,  that 
the  various  provisions  of  law  in  relation  there- 
to when  read  and  construed  together  must  be 
held  to  permit  members  of  the  Choctaw  and 
Chickasaw  Nations  to  dispose  of  timtier  on  tiie 
land  selected  for  allotment  from  and  after  tbe 
time  a  selection  duly  made  in  accordance  with 
law  has  been  approved  by  the  Five  Civilized 
Tribes  and  certificate  to  tliat  effect  has  been 
duly  issued. 

"An  examination  of  the  agreement  with  the 
Cherokee  Nation,  approved  by  act  of  July  1, 
1902  (32  Stat  716),  shows  that  the  provisions 
thereof  affecting  the  subject  under  considera- 
tion are  substantially  the  same  as  those  relat- 
ing to  tiie  Choctaws  and  Chickasaws.  It  is  not 
necessary  to  repeat  the  discussion,  but  is  suffi- 
cient to  say  that  in  my  opinion  the  rule  which 
governs  the  matter  in  the  Choctaw  and  Chick- 
asaw Nations  applies  equally  in  tbe  Cherokee 
Nation." 

It  appears  that  this  construction  was 
adopted  and  bas  since  been  contlnuoasly 
acted  upon  by  the  departmental  officers  in 
the  exercise  of  tbeir  superintending  coatrol 
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he  affairs  of  the  Five  dlTlHzed  Tribes, 
itlve  thereto  Mr.  Bledsoe,  In  his  work  on 
Indian  Land  Laws,  says: 
iection  16  of.  the  act  of  June  28,  1898,  is  ap- 
ntly  construed  by  Congress  in  section  2  of 
act  of  January  21,  1903,  to  permit  allot- 
of  the  Five  Civilized  Tribes  to  dispose  of 
timber  on  their  allotments  from  and  after 
:inent  by  the  Commission  to  the  Five  Civil- 
Tribes,  and  this  is  substantially  the  con- 
otion  given  the  act  by  the  Assistant  Attor- 
General  for  the  Department  of  the  Interior 
IT  date  of  August  8,  1803.  This  constrac- 
has  been  adhered  to  by  the  department  ever 
3.  The  Assistant  Attorney  General  was  of 
opinion  that  a  conveyance  of  timber  could 
be  made  until  after  issuance  of  the  allot- 
t  certificate.  It  wUl  be  noted  that  none  of 
e  provisions  contain  affirmative  authority 
ill.  Considered  together  it  seems  reasonably 
r  that  Congress  by  these  several  provisions 
ided  that  the  members  of  the  Five  Civilized 
les  should  'from  and  after  allotment  by  the 
mission,'  be  permitted  to  sell  and  convey 
timber  upon  their  allotments.  While  the 
uage  appears  to  be  more  in  recognition  of 
;ht  than  a  positive  declaration  of  the  same, 
I  fairly  susceptible  of  the  construction  au- 
tzing  such  sale  and  disposition.  If  it  does 
confer  upon  the  allottee  the  right  to  seU 
timber  after  he  takes  his  land  in  allotment, 
the  provisos  to  the  act  of  June  28,  1898. 
of  January  21,  1903,  are  each  Ineffectual 
any  purpose." 

n  the  construction  of  a  doubtful  and  am- 
ous  law  the  conte^nporaneons  construction 
bose  who  are  called  upon  to  act  under  the 
and  were  appointed  to  carry  its  provisions 
effect,  is  entitled  to  very  great  respect." 
man  v.  County  Commissioners,  3  Okl.  325, 
•ac.  566. 

hile  "the  courts  are  bound  to  canstrne  all 
I  coming  before  them  according  to  their 
judicial  views,  yet  the  practical  construc- 
put  upon  an  act  by  the  governmental  of- 
s  charged  with  its  execution  ought  not  to 
lisregarded."  So.  McAlester-Eufanla  Tele- 
le  Co.  v.  SUte,  25  Okl.  524, 106  Pac  962. 

I  McMlchael  v.   Murphy,  197  U.   8.  804, 

;up.  Ct.  400,  40  L.  E».  766,  It  Is  said: 

t  is  'onr  dn^  not  to  overrule  the  constme- 

of  a  statute  upon  which  the  land  depart- 
t  has  uniformly  proceeded,  In  Its  administra- 

of  the  public  lands,  except  for  cogent  rea- 

!e,  also,  32  Cyc  1023. 

is  insisted,  however,  that  the  allottee  Id 
Instant  case  was  without  authority  to 
ute  the  conveyance  in  question  by  reason 
tie  following  provision  of  an  act  of  Cou- 
s  of  April  26,  1906  (34  Stat.  L.  137): 
ec.  19.  That  no  full-blood  Indian  of  the 
•taw.  Chickasaw,  Cherokee,  Creek  or  Sem- 

tribes  shall  have  power  to  alienate,  sell, 
Kse  of,  or  incumber  in  any  manner  any  of  the 
9  allotted  to  him  for  a  period  of  twenty- 
years  from  and  after  the  passage  and  ap- 
al  of  this  act,  unless  such  restriction  shall, 
'  to  the  expiration  of  said  period,  be  re- 
'd  by  act  of  Congress;  and  for  all  pur- 
i  the  quantum  of  Indian  blood  possessed 
ly  member  of  said  tribe  shall  be  determined 
lie  rolls  of  citizens  of  said  tribes  approved 
le  Secretary  of  the  Interior.    ♦    •    •  •' 

e  are  nnable  to  agree  with  this  conten- 
In  oar  opinion  the  language  employed 

>t  sufildently  comprehensive  to  operate 
repeal  of  the  provisions  of  the  Acts  of 
and  1903,,>upni,  or  in  Itself  to  Impose 


an  absolute  restratat  upon  the  sale  of  tim- 
ber by  allottees  of  the  Five  ClvlUiced  Tribes. 

It  Is  a  piatter  of  common  knowledge  of 
which  the  coorts  may  properly  take  notice 
that  members  of  the  Five  Civilized  Tribes 
since  receiving  their  allotments  have  in  nn- 
merous  Instances,  with  the  apparent  sanction 
of  the  ofllcers  of  the  Department  of  the  In- 
terior, disposed  of  the  growing  timber  there- 
on to  persons  who,  relying  in  good  faith  upon 
the  foregoing  departmental  construction  of 
the  controlling  congressional  legislation,  have 
Invested  vast  sums  in  the  purchase  of  such 
timber  and  in  the  construction  and  mainte- 
nance of  mills,  railroads,  tramways,  and  other 
equipment  necessary  and  Incident  to  the  cut- 
ting and  manufacture  of  such  timber  into 
lumber  and  other  commodities.  In  the  ab- 
sence of  clear  and  explicit  inhibition  against 
such  transactions  we  are  not  disposed  to 
place  an  interpretation  upon  such  acts  at 
variance  with  that  of  the  Interior  Depart- 
ment and  thereby  strike  at  the  heart  of  one 
of  the  great  industries  of  the  state.  We 
therefore  conclude  that  the  allottee  had  the 
capacity  to  execute  the  conveyance  In  ques- 
tion. 

12]  By  striking  the  words,  "until  the." 
from  the  conveyance,  it  was  the  obvious  pur- 
pose of  the  parties  thereto  not  to  fix  any  defi- 
nite term  within  which  the  grantee  therein 
might  enter  upon  the  premises  and  cut  and 
remove  the  timber  therefrom.  Such  being  the 
case,  the  conveyance  In  question  was  that  of 
a  terminable  estate  in  the  timber,  which 
would  cease  when  a  reasonable  time  for  the 
removal  of  such  timber  after  the  date  of  the 
execution  of  such  conveyance  bad  expired. 
Listen  v.  Chapman  ft  Dewey  Land  Co.,  77 
Ark.  lie,  91  S.  W.  27;  McRae  v.  StlllweU, 
111  Ga.  65,  36  S.  E.  604,  55  L.  K.  A.  513; 
Houston  Oil  Co.  v.  Boykin  (lex.  Olv.  App.) 
153  S.  W.  1176. 

It  is  here  contended  by  the  plaintiff  that  a 
reasonable  time  for  the  cutting  and  removal 
of  the  timber  In  question  had  expired  when 
this  action  was  instituted. 

In  Liston  V.  Chapman  &  Dewey  Land  Co., 
supra,  it  is  said: 

"What  is  a  reasonable  time  is  generally  a 
mixed  question  of  law  and  fact  The  facts  are 
to  be  ascertained  by  an  inquiry  into  the  con- 
ditions of  the  land  and  timber,  the  obstacles  op- 
posing, and  the  facilities  favoring,  and  the  con- 
ditions surrounding  the  parties  at  the  time  the 
contract  was  made.  When  all  the  circum- 
stances are  considered,  and  the  facts  are  de- 
termined, the  law  will  declare  whether  reason- 
able time  haft  expired  for  cutting  and  removing 
the  timber  conveyed.  Carson  v.  Lumber  Co. 
[108  Tenn.  681,  69  S.  W.  320],  supra.  No  fixed 
rules  can  be  established  for  ascertaining  what  is 
a  reasonable  time.  The  facts  and  circumstances 
of  each  particular  case  must  determine  this." 

It  nowhere  appears  in  the  pleadings  by 
particular  facts  or  circumstances  alleged 
what  was  a  reasonable  time  for  cutting  and 
removing  the  timber  so  conveyed ;  and  we  are 
unable  to  say  as  a  matter  of  law,  in  the  ab- 
sence of  either  pleading  or  proof  relatlre  j 
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thereto,  that  the  eight  years  which  had  ex- 
pired between  the  making  of  the  conyeyance 
and  the  commencement  of  the  action  afforded 
such  reascmable  time,  and  that  the  failure 
of  defendant  to  avail  Itself  of  its  prlTlIeges 
In  that  respect  within  that  period  author- 
izes the  cancellation  of  the  Instrument  and 
forfeiture  of  all  rights  thereunder. 

The  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  permit  such  amendment  of  the 
pleadings  as  the  parties  may  desire  to  make. 

PBBCUBIAM.  Adopted  in  whole. 


OOMMEBOIAL   NAT.    BANK    OF   CHBCO- 

TAH  V.  PHILLIPS.     (No.  7926.) 
(Supreme  Gonrt  of  Oklahoma.    Oct  81,  1916.) 

(Svllalus  ty  the  Court.) 

1.  Banks  and  Bankino  «=5»27(K11>— Nation- 
al Banks— Becovbbt  ot  Usdby  Paid— Dk- 

llAND. 

An  action  against  a  national  bank  to  recov- 
er double  the  amonnt  of  usurious  interest  paid 
is  governed  by  section  6198,  Rev.  St.  U.  S. 
(U.  S.  Comp.  St.  1013,  §  9759),  and  not  by  sec- 
tion 1005,  Bev.  Laws  OkL  1910,  and  in  such 
an  action  it  is  not  necessary  to  allege  and  prove 
a  demand  for  the  return  of  the  usury  claimed. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  {{  1042-1063;  Dec  Dig. 
«S=>270(11).] 

2.  COCBTB  «=>489(11)— GONCOBBENT  JUBISDIC- 

TioN  —  National  Banks  —  Becovebt  of 

USUBT. 

A  suit  against  a  national  bank  for  the  re- 
coverv  of  a  penalty  for  charging  usury  Is  cog- 
nizable in  a  state  court  having  general  jurisdic- 
tion of  suits  to  recover  usury  and  penalties 
therefor,  and  such  state  court  is  not  divested  of 
jurisdiction,  where  no  demand  for  the  return  of 
the  usury  is  alleged  or  proved,  by  reason  of  the 
fact  that  the  state  statute  requires  a  demand 
for  the  return  of  the  usury  as  a  condition  preced- 
ent to  the  maintenance  of  a  suit  to  recover  a 
penalty  for  reserving  or  charging  the  same. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 

•ig.  IS  1334,  1336;   Dec.  Dig.  <8s>489(ll).l 

3.  Banks  and  Banking  «=»270(11)— Nation- 
al Banks— Action  fob  Ububt— Dibectioh 
of  Verdict. 

Where,  in  such  a  case,  the  facts  are  undis- 
puted and  show  a  simple  loan  of  money,  upon 
wliich  a  sum  is  collected  as  interest  in  amount 
greatly  in  excess  of  that  allowed  by  law,  there 
being  no  other  contracts  or  transactions  in- 
volved, and  the  whole  matter  being  carried  on 
by  one  of  the  officers  of  the  defendant  bank,  the 
trial  court  is  justified  in  assuming  that  the 
collecting  of  such  usurious  interest  was  know- 
ingly done,  and  in  peremptorily  charging  the 
jury  to  return  a  verdict  for  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  1042-1053;  Dec  Dig. 
<S=»270(11).] 


Dig 


(Additional  Syllaiut  iy  Editorial  Staff.) 

4.  CJouBTS  «=9489(11)— Exclusive  ob  Con- 
oubbbnt  Jubisdiction  —  Suits  bt  ob 
Against  National  Banks— "Similab." 

The  word  "similar,"  as  used  in  Rev.  St.  U. 

5.  ;  5198  (U.  S.  Comp.  St.  1913,  i  9759),  gov- 
erning suits  against  national  banks  for  recov- 
ery of  penalties  for  usury,  and  providing  that 
suits   therefor   may   be   brought   in   any    state. 


county,  or  municipal  eonrt  having  forisdietioB 
In  "similar  cases,"  refers  to  cases  of  Eke  general 
nature,  having  the  same  general  characteristica, 
and  does  not  mean  cases  exactly  tlie  same  u 
that  under  die  federal  statute,  although  in  its 
context  the  word  "similar"  may  sometimes  mean 
exactly  like. 

[EA.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §{  1334,  1386;   Dec  Dig.  «=s>489(ll). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Similar.] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Mclntoah  Coun- 
ty; T.  P.  Clay,  Judge. 

Action  by  S.  A.  Phillips  against  the  Com- 
mercial National  Bank  of  Cheootah.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Chas.  B.  Freeman,  of  Cbecotah,  for  plain- 
tiff in  error.  W.  T.  Banks,  of  Henryetta,  for 
defendant  in  error. 

BUBFOBD,  0.  This  was  an  action  Insti- 
tuted In  the  district  court  of  Hclntosh  coun- 
ty, OU.,  by  S.  A.  Phillips  as  plalntlfl.  against 
the  Commercial  National  Bank  of  Checotah 
as  defendant,  to  recover  twice  the  amount 
of  usurious  interest  charged  by  the  bank 
and  paid  by  him.  There  was  no  allegation 
In  the  petition  or  proof  at  the  trial  tliat  any 
demand  had  been  made  for  the  return  of  the 
usury.  The  suit  being  against  a  national 
bank  was  brooght  under  the  authority  of 
section  6198,  Rev.  St  U.  S.  There  was  a  de- 
murrer to  the  petition,  which  was  overruled. 
Thereupon  the  defendants  answered  alleging 
specifically  that  no  demand  fi>r  the  return  of 
the  usury  had  been  made,  and  denying  genei^ 
ally  the  allegations  of  the  petition.  At  the 
trial  the  plaintiff  introduced  evidence,  to 
which  the  defendant  demurred,  and  upon 
said  demurrer  being  overruled  introduced  no 
evidence.  Whereupon  the  trial  court  gave 
the  jury  a  peremptory  instruction  to  return 
a  verdict  for  the  plaintiff  for  the  amonnt 
claimed.  The  evidence  clearly  showed  that 
the  plaintiff  bad  carried  on  two  transactions 
with  the  cashier  of  the  defendant  bank;  that 
the  loans  were  both  made  by  and  the  pay- 
ments made  to  the  same  officer.  There  was 
no  question  of  any  mistake  in  the  amonnt  of 
the  loan  or  in  the  amount  paid,  though  the 
defeiidant  was  somewhat  in  doubt  as  to  when 
be  paid  the  notes.  These  notes,  however 
were  in  evidence  and  showed  the  bank's  In- 
dorsement as  to  when  they  were  paid.  The 
notes  were  not  usurious  on  their  face,  but 
the  testimony  clearly  showed  that  there  was 
Included  in  the  face  of  the  notes  an  amount 
in  excess  of  the  principal,  whidi,  together 
with  other  payments  made  as  interest,  made 
the  amount  charged  for  the  use  of  the  money 
greatly  In  excess  of  anything  that  could  po6- 
sibly  have  been  lawfully  charged  under  the 
state  statute. 

[1]  It  is  here  alleged  as  error  (firsQ  that 
the  action  could  not  be  maintained  for  the 
reason  that  no  demand  for  the  return  of  the 
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usury  was  alleged  or  prored.  That  anch  a 
demand  Is  not  necessary  is  settled  by  numer- 
ous decisions  of  this  conrt.  In  Paula  Valley 
National  Bank  v.  Mitchell,  154  Pac.  1188 
(not  yet  officially  reported),  it  was  said: 

"An  action  to  reeoTer  double  the  amount  of 
nsarions  interest  paid,  against  a  national  bank 
is  governed  by  section  6188,  Revised  Statutes 
United  States  (U.  S.  Comp.  Stat.  1013,  §  9759), 
and  not  by  section  lOOS,  Revised  Laws  1910, 
and  it  is  not  necessary  in  such  an  action  to  al- 
lege and  prove  a  demand  for  the  return  of  the 
usury  claimed." 

Tbe  same  principle  Is  announced  In  First 
National  Bank  of  Wellstou  v.  Oreen,  165  Pao. 
G02,  First  National  Bank  of  Stlgler  ▼.  How- 
ard, 168  Pac.  438,  and  is  dlacussed  in  MlUer 
T.  Oklaboma  State  Bank  of  Altos,  187  Pac. 
767. 

[2,4]  The  additional  point  is  made  that 
the  federal  atatute  confers  jurisdiction  to 
entertain  suits  of  this  nature  only  upon  state 
courts  "having  Jurisdiction  In  similar  cases," 
and  tliat  inasmuch  as  demand  is  necessary, 
as  a  condition  precedent  to  maintaining  such 
a  suit  against  a  state  bank  or  an  individual 
brought  under  the  state  statute,  tbe  courts 
in  tills  state  have  no  jurisdiction  to  enters 
tain  a  suit  for  the  recovery  of  a  penalty  for 
Dsury  against  a  national  bank,  unless  de- 
mand be  proved,  for  the  reason  that  unless 
such  a  demand  be  proved  a  state  court  has 
no  jurisdiction  "of  any  action  similar"  to 
that  arising  under  the  federal  statute.  With 
this  contention  we  are  not  able  to  agree.  In 
our  judgment  the  word  "similar,"  used  in  the 
federal  statute,  refers  to  cases  of  like  gen- 
eral nature,  and  does  not  mean  cases  exactly 
the  same  as  that  under  the  federal  statute. 
It  has  been  said,  beginning  with  Farmers' 
and  Mechanics'  Bank  v.  Dearing,  91  U.  S.  29, 

23  L.  Ed.  196,  followed  and  approved  by  this 
court  in  many  cases,  among  them  those  above 
cited,  that,  in  the  language  of  that  opinion, 
"the  states  can  exercise  no  control  over  [na- 
tional banks]  nor  in  any  wise  affect  their 
operation,  except  in  so  far  as  Ck)ngreBS  may 
see  proper  to  permit,"  and  that  the  state 
statutes  in  relation  to  usury  have  no  relation 
to  a  national  bank.  Farmers'  and  Mechanics' 
National  Bank  v.  Dearing,  supra;  Schuyler 
NaUonal  Bank  v.  Gadsden,  191  U.  S.  461, 

24  Sup.  Ct  129,  48  L.  Ed.  258,  and  cases 
cited. 

Tbe  district  court  of  Mcintosh  county  did 
have  Jurisdiction  to  entertain  suits  for  the 
recovery  of  a  penalty  for  usury.  This,  In 
our  judgment,  was  what  was  contemplated 
by  the  federal  statute.  Under  the  decisions 
above  quoted  both  of  tbe  Supreme  Court  of 
the  United  States  and  of  this  court,  a  state 
law  could  not  affect  tbe  right  of  action  given 
by  the  federal  statute.  It  did  create  a  right 
of  action  In  "a  similar  case"  and  gave  Juris- 
diction to  the  district  court  to  entertain  It 
It  therefore  had  the  right  to  entertain  the 
cause  of  action  given  by  tbe  federal  statute. 

In  Slgsbee  v.  Birmingham,  160  Ala.  196,  48 
South.  843,  tbe  court,  was  construing  a  stat- 


ute providing  that  no  election  for  annexation 
of  territory  to  the  dty  should  be  had  witlilii. 
six  months  after  election  bad  been  held  un- 
der that  or  "any  similar  law."  It  was  there 
held  that  tbe  word  "similar"  did  not  mean 
"precisely  Uke,"  but  "with  more  or  less  re- 
semblance." 

In  Greenleaf  y.  Goodrich,  101  U.  S.  278, 
25  L.  Ed.  846,  the  court  was  construing  that 
part  of  the  revenue  act  of  1862  fixing  a 
doty  to  be  paid  on  cloth  composed  of  worsted 
wool,  mohair,  and  goods  of  "similar"  descrip- 
tion. It  was  there  said  that  the  word  "sim- 
ilar" was  "intended  to  express  goods  like  and 
not  identical  wiUi  those  named." 

It  is  true  that  in  its  context  the  word 
"aimUar"  may  sometimes  mean  "exactly 
like."  As  was  said  in  Frankel  v.  Tyrolean 
Alps  Co.,  121  Mo.  App.  SI,  97  S.  W.  961: 

"Similar  means:  '(1)  Dxactly  corresponding, 
resembling  in  all  respects;  predady  like.  (2) 
Nearly  corresponding,  resembling  in  many  re- 
spects; somewhat  aUke;  having  a  general  like- 
ness.    (3)   Homogeneous;    uniform. 

In  our  judgment  the  word  used  in  the  fed- 
eral atatute  as  above  stated  means  having  the 
same  general  characteristics.  In  other 
words,  a  state  conrt  has  Jarisdiction  to  enter- 
tain suits  under  the  federal  atatute  when  It 
has  Jurisdiction  to  entertain  suits  of  any  ' 
nature  for  the  recovery  of  usury  and  the  pen- 
alties provided  thereon  under  the  state  stat- 
ute. In  other  words,  when  the  atate  court 
baa  jurisdiction  of  a  cause  of  action  for 
the  recovery  of  oaory  or  a  penalty  therefor, 
it  baa  jurisdiction  to  enforce  the  right  giv- 
en by  the  federal  atatute,  the  action  be- 
ing "almllar"  though  not  exactly  alike  in 
all  characteriatica.  This  construction  is 
strengthened  by  the  fact  that,  so  far  as  our 
Inveatigationa  have  ahown,  no  atate  court  hav- 
ing general  Juriadiction  of  a  suit  to  recover 
a  penalty  for  usury  baa  ever  been  denied 
Juriadiction  to  entertain  a  atiit  under  the  fed- 
eral atatute,  whereas,  in  many  inatancea,  not 
only  in  other  statea,  but  in  our  own  in  tbe 
cases  above  cited,  the  jurisdiction  has  been 
upheld.  In  fact,  the  same  proposition  here 
announced  was  discussed  In  Pauls  Valley 
National  Bank  v.  Mitchell,  supra,  where  It 
was  said: 

"It  is,  however,  argued  by  plaintiff  in  error 
that,  while  defendant  in  error  can  only  recover 
the  penalty  nreacribed  hf  the  Revised  Laws  of 
the  united  States,  yet,  having  brought  his  ac- 
tion in  a  state  court,  he  is  boand  by  the  pro- 
cedure governing  actions  for  the  recovery  of 
the  penalty  provided  by  Revised  Laws  1010.  { 
lOOo,  for  the  taking  of  usurious  interest  The 
fallacy  of  the  argument  of  plaintiff  in  error  lies 
in  the  fact  that  the  action  of  defendant  in  error 
is  not  brought  to  recover  the  penalty  prescribed 
by  tbe  Revised  Laws  1910,  but  to  recover  the 
penalty  prescribed  by  the  Revised  Laws  of  the 
United  States,  and,  no  demand  being  prescribed 
by  such  statute,  it  was  not  necessary  for  de- 
fendant in  error  to  make  demand  in  order  to 
entitle  him  to  a  recovery." 

[3]  The  final  contention  la  that  the  trial 
court  erred  in  giving  a  peremptory  instruc- 
tion for  the  plaintiff  upon  the  ground  that 
the  dueation  of  whether  or  not  usury  was    ^ 
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knowingly  charged  was  for  tbe  jary.  There 
was  no  dispute  at  tbe  trial  as  to  any  of  the 
facts.  The  defendant  offered  no  testimony; 
that  of  tbe  plaintiff  clearly  showed  two  sim- 
ple transactions  for  the  loan  of  money,  all 
consummated  with  the  same  officer  of  the 
bank,  all  payments  made  to  such  officer.  The 
amount  charged  was  greatly  In  excess  of  the 
amount  which  could  properly  be  charged  un- 
der the  statute.  In  the  absence  of  any  tes- 
timony establishing  it,  there  could  be  no 
question  of  mistake;  no  other  transactions 
were  InvolTed;  there  was  nothing  except  a 
simple  loan  of  money  with  a  rate  of  inter- 
est charged  and  paid  greatly  in  excess  of 
that  allowed  by  law.  The  evidence  of  the 
plaintiff,  although  somewhat  uncertain  as  to 
some  dates  of  payment  of  the  diffe^rent 
amounts,  did  fix  certain  final  dates  prior  to 
which  he  was  certain  all  payments  were 
made,  and,  considering  this  evidenoe  in  its 
most  favorable  light  for  defendant,  the  inter- 
est charged  was  usurious.  Supplementing 
this  were  the  notes  bearing  the  Indorsement 
of  the  defendant  bank,  showing  when  they 
were  paid.  Under  this  state  of  facts,  which 
it  might  be  said  in  passing  varies  greatly 
from  that  involved  in  Merchants'  and  Plan- 
,  ters'  Nat.  Bank  v.  Horton,  27  Okl.  689,  117 
Pac.  201,  cited  by  plaintiff  in  error,  we  think 
the  trial  court  was  Justified  in  assuming  that 
the  interest  was  knowingly  charged  and 
received,  as  alleged  in  the  petition,  and  that 
the  peremptory  instruction  for  the  plaintiff 
was  justified.  There  was  no  dispute  in  tbe 
facts,  and  the  Inferences  to  be  drawn  there- 
from, and  therefore  no  question  for  the  jury 
to  pass  upon. 

We  find  no  error  in  the  record,  and  there- 
fore the  judgment  is  affirmed. 

PBR  CURIAM.     Adopted  in  whole. 


WEIiSH  V.  OHUROH.    (No.  7468.) 

(Supreme  Court  of  Oklahoma.     July  25,  1916. 
On  Rehearing,  Nov.  21,  1916.) 

(Byllabua  fty  the  Court.) 

Laitdlobd   and   Tenant   *=»231(6)— Rbnts— 

Actions— Evidence. 
Evidence  in  this  case  examined,  and  it  is 
held  that  it  is  insufficfent  to  justify  a  recovery 
in  behalf  of  the  plaintiff  in  error,  and  the 
judgment  of  the  lower  court,  denying  tbe  same, 
was  proper. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  933,  934 ;  Dec.  Dig. 
«=3231(6).] 

Ck>mmlssionerB'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Custer  County; 
Thomas  A.  Edwards,  Judge. 

Action  by  A.  J.  Welsh  against  W.  W. 
Church.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

A.  J.  Welsh,  pro  se.  Chas.  T.  Randolph, 
of  Carmi,  111.,  for  defendant  in  error. 


HOOKER,  C.  In  March,  1904,  the  then 
owners  of  lot  1  in  block  31  in  Clinton.  OkL,. 
leased  a  part  of  the  same  to  the  Schlitz 
Brewing  Company  for  a  period  of  ten  years- 
for  the  purpose  of  erecting  improvements 
thereon,  to  be  used  by  the  company  for  stor- 
age purposes,  and  under  the  contract  made- 
between  them  and  the  company  the  improve- 
ments were  to  be  personal  property,  aod  re- 
movable from  the  real  estate  at  tbe  expira- 
tion of  the  lease.  These  Improvements  were 
erected  and  used  by  tbe  company  for  the  pur- 
pose for  which  they  were  intended  until  the 
advent  of  statebood,  whea  the  change  in  tbe 
law  rendered  the  use  of  said  improvements 
impossibl&  Some  years  after  statebood  the 
owners  of  the  fee  sold  the  real  estate  to  one 
Thompson,  who  in  the  spring  of  1911  sold  the 
same  to  Church  by  deed  of  date.  May  15, 
1911,  and  which  deed  excepted  the  icehouse 
then  situated  on  the  lot  The  evidence  bere 
clearly  establishes  that  Church  at  the  time  he 
purchased  this .  property  had  actual  knowl- 
edge of  tbe  rights  of  the  company  to  the  Im- 
provements, for  on  April  12,  1912,  he  wrote 
to  the  company,  informing  it  that  he  bad 
purdiaJsed  the  ground  upon  which  these  im- 
provements were  erected,  and  referred  to  an 
old  icehouse  thereon,  belonging  to  it,  and  of- 
fered to  rent  the  same  at  $5  per  month.  It 
further  appears  that  in  December,  1913,  tlie 
company  sold  the  house  to  tbe  plaintiff  in  er- 
ror, A.  J.  Welsh,  and  that  Welsh  demanded 
possession  thereof  from  the  defendant  in  er- 
ror,  Church,  but  possession  was  refused,  and  it 
further  appears  that  thereupon  Welsh  de- 
manded of  the  company  a  return  of  his  mon- 
ey, but  the  company  refused  to  repay  the 
same  to  him,  and  after  some  parleying  be- 
tween the  company  and  Welsh  it  was  agreed 
that  in  order  to  compensate  Welsh  fbr  the 
trouble  and  expense  that  would  nccme  to 
him  in  obtaining  the  possession  of  this  house 
from  Church,  the  company  would  and  did 
assign  to  him  a  claim  for  rent  against  Church 
from  May,  1912,  to  December,  1913,  and  there- 
upon Welsh  instituted .  this  suit  to  recover 
rent  at  the  rate  of  $5  per  month. 

It  appears  that  the  company  and  the  de- 
fendant in  error  never  consummated  any  con- 
tract with  reference  to  the  rent  of  this  prop- 
erty at  the  time  the  defendant  in  error  wrote 
the  company  on  April  12,  1912,  and  that  the 
company  at  no  time  demanded  any  rent  from 
the  defendant  in  error,  or  ever  offered  to 
pay  any  rent  upon  tbe  groimd  on  which  said 
building  was  located,  nor  exercised  any  acts 
of  ownership  over  the  building  tn  question 
until  It  sold  the  same  to  tbe  plaintiff  la  er- 
ror in  December,  1913. 

The  plaintiff  in  error  instituted  suit  in  tbe 
court  below  for  the  rent  alleged  to  be  due  by 
the  defendant  in  error  for  the  use  and  oc- 
cupancy of  this  property  from  May,  1912,  to 
February  4,  1914,  and  in  tbe  petition  It  is 
claimed  by  the  plaintiff  in  error  that  the  de- 
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fendant  In  error  agreed  to  pay  the  Scblltzi 
Brewing-  Company,  as  the  owner  of  aald 
property,  rent  at  the  rate  of  |5  per  month 
therefor,  and  that  under  the  contract  and 
agreement  between  the  Schlltz  Brewing  Com- 
pany and  the  defendant  In  error  there  was 
due  and  owing  the  sum  of  fOS.83,  as  rent 
on  said  property  from  May,  1912,  op  to  De- 
cember 23,  1918,  for  which  said  action 'was 
instituted. 

It  win  be  borne  In  mind  that  the  cause 
of  action  Is  based  upon  an  express  promise 
but  the  proof  Introduced  on  behalf  of  the 
plaintiff  In  error  In  the  court  below  does  not 
sustain  any  express  promise  upon  the  part 
of  said  defendant  In  error  to  pay  rent  at 
the  rate  of  $5  per  month,  or  any  other  sum 
for  the  use  of  said  property,  and  we  must 
therefore  hold  that,  there  being  no  CTldence 
to  support  the  allegation  of  the  pleading, 
the  Judgment  of  the  lower  court,  denying  the 
right  of  the  plaintiff  to  recover,  must  be  up- 
held. 

As  to  that  part  of  the  cause  of  action  sued 
for  herein,  accruing  after  December  23,  1913, 
the  plaintiff  in  error  is  not  entitled  to  re- 
cover, for  the  reason  that  under  the  lease  the 
same  cannot  be  assigned  unless  the  consent 
of  the  lessor,  in  writing,  be  first  obtained  and 
under  the  evidence  here  It  does  not  appear 
that  this  provision  of  the  lease  was  com- 
piled with;  and,.  tli«  assignment  being  in 
violation  thereof,  plaintiff  In  error  is  not  en- 
titled to  recover  thereunder. 

The  Judgment  is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

On  Rehearing. 

PER  CURIAM.  Upon  examining  the  rec- 
ord upon  rehearing,  the  court  is  convinced 
tbat  the  Judgment  of  tlie  court  below  la  cor- 
rect, and  was  properly  affirmed. 

There  is  no  merit  in  the  contention  tbat 
the  case  la  governed  by  section  3802,  Rev. 
Laws  1910,  which  provides  : 

'The  occupant  of  any  land,  without  special 
contract,  shall  be  liable  for  the  rent  to  any  per- 
son entitled  thereto." 

The  building  for  which  the  plaintiff  claims 
rent  is  not  "land,"  but  personal  property, 
and  was  so  treated  by  all  the  parties.  In 
these  circumstances,  we  find  no  support  for 
the  assertion  that  the  defendant  was  an  "oc- 
cupant of  any  land"  belonging  to  the  plain- 
tiff, or  his  assignee,  within  the  meaning  of 
the  statute. 

The  petition  for  rehearing  is  denied. 


SHUFBUyr  V.  BANK  OF  MOUND  CITX. 

(No.  7280.) 

<Snpreme  Court  of  Oklahoma.    Oct  81,  1919.) 

(SpOabut  by  the  Court.) 
%.  JmoHENT  *=»938  —  FOBEION  JUOOMKNT  — 

AcmoN— PEimoN. 
In  a  suit  pending  upon  a  foreign  Judgment, 
an  allegation  in  the  petition  that  such  Judgment 


was  rendered  In  the  circuit  court  of  the  county 
of  Holt,  state  of  Missouri,  which  said  court  has, 
and  bad  at  said  time,  jurisdiction  of  the  sub- 
ject-matter and  persons  and  parties,  and  to 
which  petition  a  certified  copy  of  said  judgment 
is  attached  as  an  exhibit,  states  a  good  cause  of 
action  upon  such  foreign  judgment,  and  a  de- 
murrer thereto  was  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §|  1772-1774;   Dec  Dig.  e=>938.) 

2.  Evidence  iS=>348(2>— Forbiqw  Jddgment— 

AtTTHEKTICATlON. 

The  certified  copy  of  the  foreign  judgment 
sued  on  held  to  be  properly  antbenticatcd  under 
the  act  of  Congress  (Rev.  St.  U.  S.  S  905  [U.  S. 
Comp.  St.  1913,  I  1519]),  relating  to  the  autben- 
ticadon  of  records  in  judicial  proceedings. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g§  1369-1383;  Dec.  Dig.  «g=>34S(2).] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Roger  Mills  Coun- 
ty ;   Frank  Mathews,  Judge. 

Action  by  the  Banii  of  Mound  City  against 
George  E.  Shufeldt  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Hendrix  &  Tracy,  of  Sayre,  for  plaintiff  in 
error.  E.  U  Mitchell  and  Frank  Pltser,  both 
of  Cheyenne,  for  defendant  in  error. 

RUMMONS,  C.  This  is  an  action  on  a  for- 
eign Judgment,  commenced  in  the  district 
court  of  Roger  Mills  county,  by  the  defend- 
ant in  error  against  the  plaintiff  in  error. 
The  parties  will  hereinafter  be  designated  as 
they  appeared  in  the  court  below.  Defend- 
ant filed  demurrer  to  the  petition  of  pla4ntiff, 
which  being  overmled,  he  saved  his  excep- 
tion, and,  at  the  trial,  objected  to  the  in- 
troduction of  any  evidence  by  the  defendant 
because  the  petition  failed  to  state  a  cause 
of  action.  This  objection  was  overruled,  and 
exception  saved  to  such  ruling.  At  the  con- 
clusion of  plalntlfTs  evidence,  defendant  de- 
murred thereto,  which  demurrer  having  been 
overruled  and  exception  having  been  saved 
to  said  ruling,  the  defendant  elected  to  stand 
upon  snch  demurrer.  Judgment  was  render- 
ed in  favor  of  plaintiff,  and  defendant,  hav- 
ing unsuccessfully  moved  for  a  new  trial, 
brings  this  proceeding  In  error  to  reverse  the 
Judgment  of  the  court  below. 

Ck>unsel  for  defendant  in  their  brief  make 
several  assignments  of  error,  but  the  only 
assignments  argued  are  the  alleged  error  of 
the  court  in  overruling  the  demurrer  of  de- 
fendant to  the  petition,  and  bis  objection  to 
the  Introduction  of  evidence  and  error  alleg- 
ed because  of  the  admission  In  evidence  of 
the  transcript  of  the  foreign  Judgment. 

[1]  We  win  first  consider  the  sufficiency  of 
the  petition.  It  Is  alleged,  in  substance,  that 
plaintiff,  on  the  3d  day  of  November,  1913, 
by  the  consideration  of  the  circuit  court  In 
and  for  the  county  of  Holt,  state  of  Missouri, 
in  a  cause  therein  pending,  in  which  said 
Bank  of  Mound  City  was  plaintiff  and  said 
George  E.  Shufeldt  was  defendant,  at  the 
regular  October  term,  1913,  of  said  court, 
begun  on  the  4th  Monday  of  October,  1913, 
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which  said  court  haa  and  had  at  said  time 

jurisdiction  of  the  subject-matter  and  persons 
and  parties,  recovered  a  Judgment  against  the 
said  George  B.  Shufeldt  for  the  sum  of 
$5,695.33  debt,  and  $13.31  costs,  which  said 
Judgment  still  remains  In  force  and  effect, 
and  Is  In  no  wise  reversed,  annulled,  or  set 
aside,  and  that  said  Judgment  bore  Interest 
from  date  of  Its  rendition  at  the  rate  of  6 
per  cent,  per  annum.  A  certified  copy  of 
said  Judgment  is  attached  to  said  petition  aa 
an  exhibit,  and  made  a  part  thereof. 

Counsel  for  defendant  contend  that  the  pe- 
tition Is  defective  In  that  it  i^ils  to  aUege 
that  the  court  rendering  Judgment  was  a 
court  of  record  and  of  general  Jurisdiction. 
We  are  unable  to  agree  with  this  contention 
of  the  defendant,  for  the  reason  that  the  pe- 
tition alleges  that  the  Missouri  court  had  Ju- 
risdiction of  the  subject-matter  and  of  ttie 
persons  and  the  parties  to  said  action.  The 
certified  copy  of  the  Judgment  attached  to 
the  petition  as  an  exhibit  shows  that  the 
circuit  court  of  said  county  >of  Holt,  state  of 
Missouri,  was  a  court  of  record. 

"The  rule  of  proof  of  records  of  oourta  to 
which  the  federal  authentication  acts  apply  dif- 
fers from  that  in  the  case  of  nonjudicial  records. 
As  to  court  records,  the  authenticated  transcript 
is  itself  sufficient  proof  of  the  laws  of  the  sister 
state,  showing  the  organization  and  jurisdiction 
of  the  courts,  being  unnecessary.  •  •  • 
Where  the  record  of  the  court  of  another  state, 
the  court  having  a  clerk  and  seal,  is  duly  authen- 
ticated as  required  by  the  act  of  Congress,  it  is 
not  necessary  to  produce  the  Constitution  and 
laws  of  the  state  from  which  the  record  comes, 
to  show  the  creation  and  jurisdiction  of  the 
court."  Wilcox  v.  Bergman,  5  L.  R.  A.  (N.  S.) 
Note,  p.  980. 

It  being  unnecessary  to  prove  the  laws  of 
the  state  of  Missouri,  giving  Jurisdiction  to 
the  circuit  court,  it  follows  that  there  was 
no  necessity  to  plead  such  laws,  and  we 
therefore  conclude  that  the  trial  court  com- 
mitted no  error  in  overruling  the  demurrer 
and  objection  to  the  introduction  of  evidence. 

[2]  Counsel  for  defendant  next  contend 
that  the  certified  copy  of  the  purported  Judg- 
ment recovered  by  plaintiff  in  the  circuit 
court  of  Holt  county,  state  of  Missouri,  was 
improperly  admitted  In  evidence.  This  tran- 
script contains  the  petition,  summons,  with 
the  return  of  the  sheriff  thereon,  answer  of 
the  defendant,  and  the  Judgment  of  the  court. 
It  is  contended  in  behalf  of  the  defendant 
that  the  transcript  does  not  show  that  the 
Judgment  was  signed  and  filed  in  said  circuit 
court.  Counsel  for  defendant  cites  no  au- 
thority in  support  of  their  contention  that 
the  Judgment  should  have  been  signed  by  the 
trial  Judge  and  filed  in  the  court.  It  has 
been  held  by  this  court  that  the  entering  of 
the  judgment  of  the  court  by  the  clerk  of  the 
court  upon  the  Journals  of  the  court  consti- 
tutes a  valid  and  sufficient  Judgment,  even 
though  no  precedent  for  journal  entry  be 
signed  by  the  Judge  and  filed  in  the  cause. 
Boynton  v.  Crockett,  12  Okl.  57,  69  Pac.  869. 


The  certiflcate  of  the  dark  ahowB  fliat  One 
judgment  is  of  record  in  his  oflice;  and,  in 
the  absence  of  any  evidence  to  the  contrary, 
such  certiflcate  is  snfilclent  to  show  that 
Judgment  was  duly  entered  upon  tSta  records 
of  said  circuit  court.  The  auQioiticated  copy 
of  the  records  of  said  drcnlt  court  of  Holt 
county,  state  of  Missouri,  are  substantially  in 
compliance  with  the  federal  statute  as  to  tiie 
authentication  and  Judicial  proceedings  of 
the  court  of  any  state  or  territory.  Section 
906,  Revised  Stats.  IT.  S.  Comp.  Stat.  1901, 
p.  677  (U.  8.  Comp.  St  1918,  i  ISIO)  provides: 
"The  records  and  judicial  proceedings  of  the 
courts  of  any  state  or  territory  •  •  •  shall 
be  proved  or  admitted  in  any  other  court  within 
the  United  States,  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a 
seal,  together  with  the  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  ttiat  di« 
said  attestation  is  in  due  form.  And  the  said 
records  and  judicial  proceedings,  so  authenticat- 
ed, shall  have  such  faith  and  credit  given  to  them 
in  every  court  within  the  United  States  as  th^ 
have  by  law  or  usage  in  the  courts  of  the  state 
from  which  they  are  taken." 

The  trial  court  committed  no  error  In  ad- 
mitting this  transcript  in  evidence. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  should  be  afflrnoed. 

PER  OUBIAH.    Adopted  In  whol& 


HARN  et  aL  T.  PATTERSON.     (No.  6932.) 

(Supreme  Court  of  Oklahoma.    July  26,  1916L 
Rehearing  Denied  Nov.  21,  19180 

(/SyOa&iu  tv  the  Court.) 

1.  FBAuns,    Statute  of  ^s»157 — OncsATiox 

AND   BFFKCI'— WAIVEB. 

Under  section  847,  St.  1890  (section  941, 
Rev.  I<aws  1910),  a  special  promise  contract  to 
answer  for  the  debt,  default,  or  miscarriage  of 
another  is  Invalid,  at  the  option  of  the  promisor, 
unless  the  same  be  in  writing  and  be  subscribed 
by  him  or  his  agent,  but  such  invalidity  is 
waived  where  oral  evidence  of  such  contract  is 
admitted  without  objection  upon  the  ground  of 
such  invalidity  and  the  trial  is  concluded  with- 
out the  interposition  of  this  statute  as  a  defense. 
[Ed.  Note. — For  other  cases,  see  EVauds,  Stat- 
ute of,  Cent  Dig.  {  377;    Dec.  Dig.  «=>157.] 

2.  Trial   «=>296(2)— Actioh   roa   PsiCB— l2r- 

BTBUCnONS. 

Where  the  court  first  Instructs  the  jury  to 
the  effect  that  if  plaintiff  sold  and  delivered 
certain  material  to  defendants  and  the  latter 
agreed  to  pay  a  stipulated  price  therefor,  he  is 
entitled  to  recover  that  amount  for  them,  and  in 
a  second  instruction  to  the  effect  that  he  is  en- 
titled to  recover  the  fair  value  of  said  material 
as  against  such  defendants,  if  any,  as  may  be 
found  to  have  used  the  same,  and  in  a  third  in- 
struction to  the  effect  that  no  recovery  could 
be  had  against  H.  and  W.,  two  of  the  four  de- 
fendants, unless  they  agreed  personally  wltk 
plaintiff  to  pay  for  said  material,  these  instruc- 
tions, construed  together,  are  not  subject  to  the 
objection  that  they  authorise  a  recovery  against 
H.  and  W.  for  said  material  ui>on  the  ground 
of  its  use  alone,  especially  in  view  of  a  state 
of  evidence  clearly  showing  its  use  by  another 
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defendant  and  leis  dearly  tending  to  show  its 
use  by  all  the  four  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  708;   Dec.  Dig.  «=»29e(2).] 

3.  Appeal  and  Erbob  ®=98S9(3>— Plbading 
4s>237(6)  —  Amendment  or  Pmiading  — 
Amendments  Reoabdbo  as  Made. 

The  amradment  of  a  plea  which  oiuht  to 
have  been  allowed,  if  leave  to  make  it  had  been 
asked  in  the  trial  court,  to  conform  it  to  the 
evidence  adduced  withoat  objection  or  by  the 
adverse  party  will  be  regarded  in  this  court  aa 
having  been  made. 

(a)  Where  the  evidence  adduced  by  a  defend- 
ant, to  refute  the  theory  upon  which  plaintiff 
seeks  to  recover,  would  sustain  a  verdict  and 
Judgment  agpdnst  him  upon  a  theory  which 
mieht  have  been  presented  by  the  jilaintiff  in  an- 
other count  of  his  petition,  ue  trial  court  ought 
to  allow  an  amendment,  if  asked,  alleging  such 
other  count. 

[Eld.  Note.— For  otiter  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8622;  Dec.  D^.  «=>S89(8): 
Pleading,  Cent.  Dig.  St  607,  618;  Dec.  Dig.  «=:> 
237(e).r 

4.  Appeal  and  Ebbos  «=9ll70(l)— Review— 

HABMLEBS  ElBBOB. 

Under  section  0006,  Rev.  Laws  1910«  no 
judgment  will  be  set  asid*  or  new  trial  granted 
by  this  court  on  the  ground  of  misdirection  of 
the  jury  or  the  improper  admission  or  rpjecdon 
of  evidence,  or  as  to  error  in  any  matter  of 
pleading  or  procedure,  unless,  in  the  opinion  of 
this  court,  after  an  examination  of  tne  entire 
record,  it  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of  Jus- 
tice, or  constitutes  a  substantial  violation  of  a 
constitutional  or  statutory  right. 

(a)  After  an  examination  of  the  entire  record 
in  this  case  it  does  not  appear  that  any  error 
complained  of  has  probably  resulted  in  a  mis- 
carriage of  justice,  or  constitutes  a  substantial 
violation  of  any  constitntioaal  or  atatntory 
right. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  40^74066,  4iS4,  4640; 
Dec.  iMg.  «=»1170(1).] 

EiTror  from  Superior  Court,  Oklahoma 
Connty ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  I*  B.  Patterson  against  W.  F. 
Ham '  and  otbera  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Choate  A  Cboate  and  Barwell,  Crockett  A 
Johnson,  all  of  Oklahoma  City,  for  plain- 
ttfls  in  errw.  H.  A.  Kroeger  and  Ledbetter, 
Stuart  *  Bell,  all  of  Oklahoma  City,  for  de- 
fendant In  error. 

THACKER,  J.  Plaintiffs  iB  error  will  be 
designated  as  defendants,  and  defendant  in 
error  as  plaintiff,  in  accord  with  their  re- 
spective titles  in  the  trial  court. 

Plaintiff  commenced  this  action  on  July 
16,  1912,  to  recover  of  defendants  $10,514.85, 
of  which  $13,717.79  is  claimed  as  principal 
and  $1,770.06  is  claimed  as  accrued  interest, 
as  the  balance  due  on  account  of  material  of 
the  value  of  $19,008.17,  sold  and  deUvered 
to  defendants  in  1909  for  use  in  the  construc- 
tion of  a  railway,  and  for  which  defendants 
verbally  agreed  to  pay  him  said  sum,  $19,- 
008.17,  and  upon  which  they  paid  $5,380.38. 

The  plaintiff's  petition  directly  alleges  and 
the  evidence  adduced  in  his  behalf  directly 
shows  the  facts  to  be,  in  substance,  as  stated 


In  the  last  preceding  paragraph ;  and  it  does 
not  appear  necessary  to  a  discussion  and  de- 
cision of  this  case  to  more  fully  set  out  the 
pleadings  and  evidence  In  his  behall 

The  defendants  Harn,  Hurst,  and  Winans, 
averring  together,  and  the  defendant  Okla- 
homa City  Land  &  Development  Company, 
averring  for  itself,  all  in  one  answer,  deny 
purchasing,  and  deny  promising  to  pay  for 
any  of  the  material  alleged  in  plaintiff's  peti- 
tion to  have  been  sold  and  delivered  to  them ; 
and  all  of  these  defendants  farther  allege 
that  the  Oklahoma  Intemrban  Traction  Com- 
pany and  the  Hnbb  Construction  Company, 
and  not  this  plaintiff,  owned  said  material 
at  the  time  of  plaintiff's  alleged  sale  and  de- 
livery; but  the  Oklahoma  City  Land  &  De- 
velc^ment  Company  admits  in  its  averments 
that  it  received  such  material  from  the  Okla- 
homa Interurban  Traction  Company  and  the 
Hubb  Construction  Company,  although  it 
does  not  admit  receipt  of  the  fall  amount  of 
the  same  alleged  in  plaintiff's  petition. 

There  was  a  cross-petition  by  defendants, 
demanding  damages  against  plaintiff  for  an 
alleged  breach  of  the  consolidation  agree- 
ment hereinafter  stated  and  a  reply  thereto 
by  the  latter;  but  these  pleadings  appear  to 
raise  no  issue  that  need  be  stated  here,  for 
the  reason  that  the  trial  court  sustained  a 
demurrer  to  defendant's  evidence  in  support 
of  that  petition,  to  which  ruling  no  exception 
was  taken;  and  there  is  no  question  here 
arising  out  of  that  action  of  the  trial  court. 

The  evidence  adduced  in  behalf  of  defend- 
ants was  to  the  effect  that  the  Oklahoma  City 
Land  &  Develc^ment  Company  received  from 
the  Oklahoma  Interurban  Traction  Company 
and  the  Hubb  Construction  Company-  a  por- 
tion of  said  material,  of  the  value  of  $S,380.- 
38  prior  to  October  4,  1909,  and  on  this  date 
paid  $4,105.70  and  on  October  19,  ipOO,  $1,- 
274.68  to  the  said  Oklahoma  Interurban 
Traction  Company  in  full  satisfaction  for  the 
same;  that  oa  said  October  4,  1909,  the 
plaintiff,  as  owner  of  a  major  portion  of  the 
stock  In  the  Oklahoma  Interurban  Traction 
Company  and  the  Hubb  Construction  Com- 
pany, and  claiming  to  represent  each  of  these 
two  companies,  entered  into  an  agreement 
with  said  Oklahoma  City  Land  &  Develop- 
ment Company  through  the  defendants  Harn, 
Hurst,  and  Winans,  and  one  Hare,  who  to- 
gether owned  all  the  stock  in  this  company 
and  acted  for  it  in  said  agreement ;  that  by 
the  terms  of  said  agreement  the  Citizens' 
Traction  Company  should  forthwith  be  or- 
ganized by  the  plaintiff  and  said  Hare,  Harn, 
Hurst,  and  Winans  as  stockholders  therein, 
and  should  take  over  by  transfer  all  of  the 
property  and  assets  of  the  Oklahoma  Interur- 
ban Traction  Company  and  the  Hubb  Con- 
struction Company,  Including  all  the  material 
mentioned  in  plalntifTs  petition,  and  all  of 
the  railway  property  and  assets  of  the  Okla- 
homa City  Laud  ft  Development  Company; 
that  the  Oklahoma  City   Land  &  Develop- 
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ment  Company  should,  In  the  mennHme,  use 
said  material  In  the  construction  of  the  pro- 
posed line  ot  railway  and  transfer  the  same 
to  the  Citizens'  Traction  Company  as  a  part 
of  its  railway  property  and  assets ;  that  the 
Oklahoma  City  Land  &  Development  Com- 
pany should  Issue  to  plaintiff  one-third  of  Its 
capital  stock  and  the  Citizens'  Traction  Com- 
pany should  Issue  to  him  one-third  of  its 
capital  stock,  and  the  latter  company  should 
also  Issue  to  him  its  first  mortgage  bonds  in 
the  sum  of  $100,000,  In  full  satisfaction  for 
the  said  property  and  assets  of  the  Oklahoma 
Interurban  Traction  Company,  the  Hnbb  Con- 
struction Company,  and  of -the  plaintiff  him- 
self; that  all  the  material  mentioned  in  the 
plaintiff's  petition,  except  the  amount  so 
paid  for  on  October  4  and  19,  1909,  was  re- 
ceived and  used  by  the  Oklahoma  City  Land 
&  Development  Company  after  said  consol- 
idation agreement  had  been  entered  into  and 
under  and  by  virtue  of  said  agreement  for 
the  purpose  of  inupedlate  use  in  the  construc- 
tion of  said  line  of  railway,  and  thereupon  for 
the  puipose  of  being  transferred  as  afore- 
said to  the  said  Citizens'  Traction  Company ; 
that  nelthei:  the  Oklahoma  City  Land  &  De- 
velopment Company  nor  the  defendants  Ham 
and  Winans  agreed  to  pay  plaintiff,  or  any 
one  else,  for  said  material,  or  any  part  of  the 
same ;  that  the  said  Citizens'  Traction  Com- 
pany was  organized  In  November,  1909,  in 
accordance  with  said  consolidation  agree- 
ment, and  the  plaintiff  was  elected  president 
of  the  same  and  a  member  and  chairman  of 
its  board  of  directors ;  that  plaintiff  received 
one-third  of  the  stock  in  the  Oklahoma  City 
Land  &  Development  Company,  although  this 
was  delivered  to  him  without  authority ;  that 
the  defendants  offered  to  plaintiff  to  trans- 
fer the  railway  property  of  the  Oklahoma 
City  Land  &  Development  Company  to  the 
Citizens'  Traction  Company,  and  at  the  same 
time  demanded  of  plaintiff  a  transfer  of  the 
property  and  assets  of  the  Oklahoma  Inter- 
urban Traction  Company  and  of  the  Hubb 
Construction  Company  in  accord  with  the 
terms  of  said  consolidation  agreement,  but 
the  plaintiff  refused  to  and  did  not  make 
such  transfer;  that  the  consolidation  agree- 
ment was  thus  breached  by  plaintiff,  and  that 
thereafter  the  Oklahoma  City  Land  &  Devel- 
opment Company,  acting  through  the  actually 
personal  defendants  as  its  otScers,  transter- 
red  Its  railway  property  to  the  Capital  Troc- 
tlon  Company,  a  company  organized  by  the 
defendants.  Instead  of  the  Citizens'  Traction 
Company. 

The  plaintiff,  in  rebuttal,  denied  any  such 
consolidation  agreement  as  that  to  which  de- 
fendants testified;  he  denied  that  there  was 
any  agreement  under  which  any  of  the  mate- 
rial mentioned  in  his  petition  was  delivered 
to  defendants  or  either  of  them,  except  in  the 
sale  and  purchase  alleged  and  testified  to  by 
him;  but  he  admitted  conversational  negoti- 
ations by  all  of  the  other  parties  with  him- 
self, directed  toward  a  consolidation  agree- 


ment which  he  was  IhcUned  to  tnTor,  and 
also  admitted  receipt  of  certificates  Issued  to 
him  for  one-third  of  the  stock  of  the  Okla- 
homa City  Land  &  Development  Company, 
with  the  explanation,  however,  that  the  same 
were  voluntarily  delivered  to  him  by  Mr. 
Bare,  and  later  destroyed  by  him  when  he 
found  that  defendants  denied  Mr.  Hare's  an- 
tbority  to  make  sudi  delivery. 

It  will  be  understood  from  what  has  al- 
ready been  said  that,  although  plaintiff's 
petition  alleges  the  value  of  the  material,  and 
thus  exhibits  a  distinguishing  feature  c^  the 
common  count  of  quantum  valebant  or  in- 
debitatus, in  general  assumpsit,  the  petition 
is  in  the  nature  of  one  in  special  assumpsit 
by  reason  of  the  allegation  of  a  verbal,  and 
thus  an  express,  promise  by  defendants  as 
the  basis  of  the  action. 

It  will  also  be  understood  from  what  lias 
been  said  that  the  answer  is  in  effect  a  plea 
of  non  assumpsit,  and  presents  the  general 
issue  under  which  the  defendants  are  enti- 
tled' to  show  almost  every  defense  whl«di  tends 
to  prove  that  no  debt  was  due  at  the  time 
when  the  action  was  commenced  and  cer- 
tainly all  such  defenses  as  arise  from  any 
inherent  defect  in  the  original  promise,  ex- 
press or  Implied,  if  not  all  such  as  arise  from 
an  extinguishment  of  the  liability  after  it 
was  incurred.  5  Corpus  Juris,  1406;  2  B. 
C.  L.  {  28,  p.  771. 

The  case  was  tried  to  a  Jury  upon  four 
propositions  embodied  in  the  instructions  of 
the  court  to  the  effect  that :  (1)  The  plaintiff 
was  entitled  to  recover  if  It  was  found  that 
he  sold  and  delivered  said  material  to  de- 
fendants and  the  latter  agreed  to  pay  said 
amount  therefor;  that  (2)  the  plaintiff  was 
entitled  to  recover  the  fair  valuation  of  said 
material  as  against  such  of  the  defendants, 
if  any,  who  might  be  found  to  have  used 
said  material;  that  (3)  the  plaintiff  was  en- 
titled to  recover  of  the  Oklahoma  City  Land 
&  Development  Comitany  the  value  of  said 
material  if  the  latter  used  the  same,  although 
such  material  was  obtained  under  a  contract 
of  construction,  unless  this  defendant  had 
made  or  tendered  full  performance  of  said 
contract  on  its  part ;  and  that  (4)  the  plain- 
tiff Was  not  entitled  to  recover  of  defend- 
ants, or  either  of  them,  If  the  plaintiff  de- 
livered said  material  to  the  Oklahoma  City 
Land  &  Development  Company,  under  a  con- 
tract ot  consolidation  upon  which  it  made  or 
tendered  full  performance  of  all  conditions 
precedent  on  Its  part. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  for  the  amount  he  demanded  against 
the  defendant  Oklahoma  City  Laud  &  De- 
velopment Company,  and  the  defendants  Ham 
and  Winans. 

The  defendants  assign  error  and  seek  a 
reversal  upon  the  following  propositions: 

[1]  First.  The  defendants  say,  in  effect, 
that,  assuming  all  the  evidence  and  every 
reasonable  Inference  that  may  be  deduced 
therefrom  in  favor  of  plaintlB  is  true,  the 
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defendants  Ham  and  Wlnans  are  not  liable 
because  no  note  or  memorandom  of  tbelr 
contract  to  pay  was  in  writing  and  subscrib- 
ed by  them,  as  required  by  aection  847,  Stat- 
utes 1890  (section  941,  Rev.  Laws  1910)  to 
bind  any  one  to  answer  for  the  debts,  etc, 
of  another,  and  their  promise  was  merely 
collateral  to  the  debt  of  the  Oklahoma  City 
Land  &  Development  Company,  In  view  of 
the  fiict  that  all  of  said  material  was  sold 
and  purchased  for  the  use  and  benefit  of 
this  company,  and  the  defendants  Ham  and 
Wlnans  had  no  personal,  immediate,  and  pe- 
caniary  interest  in  the  transaction,  under  the 
rule  that,  one  quid  pro  quo  cannot  give  rise 
to  distinct  debts  and  no  Joint  Indebtedness 
could  arise  oat  of  this  transaction.  8  Modem 
Am.  li.  186,  187 ;  8  Harrard  L.  Rev.  26&-264 ; 
Browne  on  Statute  of  Frauds  (6th  £d.)  {S 
197-199,  pp.  249-256;  Waldock  ▼.  First  Na- 
tional Bank  of  Idabell,  48  Okl.  848,  143  Pac. 
53 ;  Kesler  t.  Oieadle,  12  Okl.  489,  72  P{ 
36T;  Davis  y.  Patrick,  141  D.  S.  490, 12  Si 
Ot.  68,  35  L.  Ed.  826;  Emerson  T.  Slater, 
22  How.  28, 16  L.  Ed.  360;  D'Wotf  v.  Jacques 
Raband,  1  Pet  (26  U.  8.)  476,  7  L.  Ed.  227; 
Wllllama  y.  Anten,  62  Neb.  882,  87  N.  W. 
1061,  on  rehearing,  68  Neb.  26,  93  N.  W.  943 ; 
Hurst  Hardware  Co.  v.  Qoodwin,  68  W.  Va. 
462,  69  S.  E.  898,  32  L.  R.  A  (N.  8.)  698, 
Ann.  Cas.  1912B,  218;  Bloom  v.  McGrath 
and  Compton,  63  Miss.  249;  Sherman  v.  Al- 
berts, 163  Mich.  861,  116  N.  W.  1090, 126  Am. 
St.  Rep.  486;  Matthews  y.  Milton,  4  Terg. 
fPenn.)  576,  26  Am.  Dec.  247 ;  Ind.  Trust  Co. 
y.  Plnltzer,  160  Ind.  647,  67  N.  B.  520;  Welch 
y.  Marvin,  36  Midi.  S9 ;  Swlgart  y.  Oentert, 
63  Neb.  167,  88  N.  W.  159;  PetUt  y.  Braden, 
6S  Ind.  201.  We  deem  it  unnecessary,  bow- 
eyer,  to  decide  this  question  In  view  of  the 
t&ct  that  the  defense  of  the  statute  of  frauds, 
not  only  does  not  appear  to  have  been  in- 
terposed by  objection  to  the  verbal  evidence 
of  such  promise,  but  does  not  appclir  to  have 
been  interposed  at  any  time  during  the  trial ; 
and  although  such  denial  as  Is  made  In  the 
answer  of  the  defendants  is  as  effectual  for 
letting  in  the  defense  as  if  the  statute  of 
frauds  bad  been  specifically  pleaded,  where 
oral  evidence  of  such  contracts  Is  admitted 
and  tbe  trial  is  concluded  without  the  ques- 
tion being  raised  In  any  manner,  the  benefit  of 
tbe  statute  of  frauds  Is  deemed  to  have  been 
waived.  Browne  on  tbe  Statute  of  Frauds 
(5tb  Ed.)  i  135,  p.  164;  2  Reed  on  Statute 
of  Frauds,  {  529,  p.  143 ;  Graham  y.  Heinrich, 
13  OkL  107,  74  Pac.  828;  Oosand  v.  Bunker, 
2  S.  D.  294,  60  N.  W.  84;  McLaughlin  v. 
Wbeeler,  1  S.  D.  497,  47  N.  W.  816 ;  Nunez 
y.  Morgan,  77  CaL  427,  19  Pac.  753;  Mo- 
Donald  V.  Mission  View  Homestead  Ass'n, 
51  CaL  210;  H..P.  Moore  Lumber  Corp.  y. 
■Walker,  110  Va.  775,  67  S.  E.  374,  19  Ann. 
Cas.  314  and  notes. 

[2]  Second.  The  defendants  say.  In  effect, 
that  tbe  Instruction  that  the  plaintiff  was 
entitled   to   recover   the    fair  valuation   of 


said  material  as  against  such  of  tbe  defend- 
ants, if  any,  who  might  be  found  to  have  used 
said  material  is  prejudicial  error,  in  that  it 
permitted  a  recovery  without  regard  to 
whether  such  material  was  so  used  rightfully 
or  wrongfully,  that  Is,  without  regard  to 
whether  it  was  so  used  In  accord  with  said 
consolidation  agreement  or  contrary  to  tbe 
same,  and  without  regard  to  whether  defend- 
ant's liability,  if  any,  for  any  wrongful  use 
that  might  have  been  found  arose  out  of  tbe 
cause  of  action  alleged  In  plaintiff's  peti- 
tion, or  out  of  its  breach  of  its  consolidation 
agreement  The  Instruction  complained  of 
most  vigorously  under  this  proposition  is  the 
sixth,  and  reads  as  follows: 

"(6)  If  yoa  find  from  the  evidence  that  neither 
the  Oklahoma  <^ty  Land  &  Development  Com- 
pany, nor  J.  F.  Wlnans,  nor  W.  F.  Ham  did  es- 
preasly  agree  to  pay  for  the  material  after  the 
$5,380.80  payment  was  made,  still  if  you  find 
rthat  the  defendants,  or  any  of  them,  used  said 
material,  you  will  find  for  the  plaintiff,  and 
against  the  defendants,  or  defendant,  tltat  used 
said  material,  for  such  sum  as  would  be  a  fair 
valuation  for  said  material  so  used." 

It  may  be  here  observed  that  the  material 
In  question  appears  to  have  been  worth  tUe 
price  that  plaintiff  alleged  and  testified  was 
agreed  upon  and  fixed  in  the  alleged  sale  snd 
delivery.  And  in  complaining  of  the  giving 
of  this  instruction  in  addition  to  the  one  al- 
lowing a  recovery  on  a  count  for  an  agreed 
and  fixed  amount  the  def^dants,  at  page  173 
of  their  brief,  say: 

"This,  we  contend,  was  error,  not  so  much  on 
the  groanda  that  it  gave  the  jury  two  measures 
of  damages,  for  under  the  evidence  at  the  trial 
the  measure  of  damages  in  both  cases  would  be 
tbe  same,  but  we  do  stron(;l;y  nrge  that  It  sub- 
mitted to  the  Jury  our  liability,  not  only  on  the 
express  contract  as  leaded  and  sought  to  be 
proven,  but  also  on  an  implied  contract." 

It  appears  that  the  Oklahoma  City  Land  & 
Development  Company  la  the  only  defend- 
ant that  can  dalm  to  be  affected  by  the  fore- 
going ln8tructl<»i,  as  no  verdict  or  Judgment 
was  asked  or  given  against  the  defendant 
Hurst  and  the  trial  court,  in  effect  relieved 
the  defendants  Ham  and  Wlnans  from  what 
otherwise  might  have  been  the  effect  of  said 
instruction  upon  them  by  instructing  the 
Jury  in  the  next  paragraph  of  the  instruc- 
tions as  follows: 

"(7)  The  jury  Is  instracted  that  unless  they 
find  by  a  preponderance  of  the  evidence  that 
J.  F.  Winana  and  W.  F.  Ham  agre^  personally 
with  plaintiff  that  they  would  pay  for  any  ma- 
terial furnished  by  him  which  was  used  in  the 
construction  of  the  railroad  line  of  tiie  Okla- 
homa City  Land  &  Development  (Company,  then 
you  must  find  for  the  defendants  Ham  and 
Winaos." 

And  If,  as  we  have  stated  this,  the  seventh' 
instruction  excepts  the  defendants  Ham  and 
Wlnans  from  those  defendants  against  whom 
a  recovery  could  be  had  under  the  instruc- 
tion first  quoted,  it  only  remains  to  consider 
the  said  sixth  and  the  eighth  and  the  nlutlv 
instructions  as  they  affect  tlie  CN{.Iataoma  City 
Land  &  Development  Company.  As  to  the 
Oklahoma  City  Land  &  Development  Com- 
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pany,  the  court  Instriicted  the  Jury  In  the 
eighth  and  ninth  Instructions  as  follows: 

"(8)  If  you  find  and  believe  from  the  evidence 
that  a  contract  of  construction  -was  made,  and 
that  the  materials  in  question  were  furnished 
by  the  plaintiff  under  such  contract,  but  that  the 
same  was  not  carried  out  nor  full  performance 
tendered  on  the  part  of  defendant  Oklahoma 
City  Land  &  Development  Company  of  the 
tilings  to  be  done  and  performed  on  the  part  of 
said  defendant,  and  if  you  find  and  believe  from 
the  evidence  that  the  Oklahoma  City  Land  Ik 
Development  Company  used  said  material,  then 
plaintiff  would  be  entitled  to  recover  the  fair 
valuation  of  said  material  used,  after  deducting 
the  sum  of  $5.880.3S  paid  on  said  material,  as 
against  the  defendant  Oklahoma  City  Land  & 
Development  Company." 

The  court  further  instructed: 

"(9)  However,  if  you  find  and  believe  from  the 
eviaence  that  the  materials  and  equipment  in 
question  were  delivered  by  the  plaintiff  to  the 
defendant  Oklahoma  City  Land  &  Development 
Company,  under  a  contract  of  consolidation, 
and  If  you  find  and  believe  that  the  defendant 
Oklahoma  City  Land  &  Development  Company 
performed,  or  tendered  full  performance  of,  all 
the  conditions  precedent  to  be  performed  on  its 
part  under  such  contract,  then  you  will  find  for 
the  defendants,  and  each  of  them." 

[4]  Some  of  the  foregoing  instructions  may 
be  subject  to  criticism ;  but,  after  an  exami- 
nation of  the  entire  record,  it  does  not  ap- 
pear that  the  errors  complained  of  in  respect 
to  these  instructions,  or  any  one  of  them, 
has  probably  resulted  in  a  miscarriage  of 
Justice,  or  constitutes  a  substantial  violati(Hi 
of  a  constitutional  or  statutory  right  wltlUn 
the  meaning  of  section  6005,  Rev.  Laws  1910. 

The  defendant  Oklahoma  City  Land  & 
Development  Company  requested  no  instruc- 
tion requiring  the  court  to  submit  to  the 
Jury  the  question  as  to  whether  the  plaintiff 
had  failed  to  perform  any  condition  prece- 
dent to  his  right  to  recover  a  quantum  vale- 
bant ;  and  it  does  not  appear  that  the  state 
of  the  evidence  required  the  court  to  volun- 
tarily 80  qualify  the  instructions  given  al- 
though it  would  seem  better  to  have  done  sa 

On  the  other  hand,  nothing  has  been  pre- 
sented to  us  that  would  warrant  us  in  af- 
firming that  there  was  no  conditions  prece- 
dent to  be  performed  by  the  Oklahoma  City 
Land  &  Development  Company  under  the 
ocMisolldation  agreement  claimed  to  enable 
it  to  urge  that  it  received  and  had  a  right 
to  use  the  material  under  that  agreement  as 
«  defense  to  this  action;  and  it  appears 
probable  that  proof  of  an  oCFer  to  perform, 
as  well  as  proof  of  ability  to  do  so  on  the 
part  of  this  defendant,  is  a  condition  prece- 
dent to  its  right  to  recover  a  quantum  vale- 
bant upon  this  explanation  of  its  receipt  and 
use  of  the  material. 

This  defendant  asked  no  specific  Instruc- 
tion as  to  what  would  or  what  would  not  ««- 
stltute  a  condition  precedent  on  its  part  to  de- 
feat plaintiff's  right  to  a  quantum  valebant 
and  there  appears  to  be  no  reversible  error 
in  the  dxth,  eighth,  or  ninth  instructions 
given  by  the  court  in  this  regard. 

The  question  of  error  in  the  giving  of  the 


sixth  instructl<m,  tlie  one  first  above  quoted 
which  allowed  a  recovery  against  the  Okla- 
homa City  Land  &  Development  Company 
as  if  the  action  was  one  in  general  assump- 
sit on  an  indebitatus  or  quantum  valebant 
count,  in  addition  to  plaintiffs  count  upon 
an  exiness  promise,  is  the  principal  ques- 
tion in  this  case.  That  a  count  In  general 
assumpsit,  such  as  a  quantum  valebant  count, 
may  be  Joined  with  a  count  in  E^edal  as- 
sumpsit, such  as  that  alleged  by  plaintiff, 
may  be  seen  from  an  examination  of  Mellon 
V.  Fulton,  22  OkL  636,  98  Pac.  911,  19  U  B. 
A.  (N.  S.)  960.  Also  see  Berry  v.  Cral&  76 
Kan.  346,  91  Pac.  913. 

[8]  Although  plaintUTs  petition  does  not 
contain  an  indebitatos  or  quantum  valebant 
count,  but  alleges  an  express  promise,  the 
defendants  themselves  gave  evidence  ander 
which  it  was  proper  to  submit  to  the  Jary  the 
question  of  the  liability  of  the  Oklahoma 
City  Land  &  Development  Company  as  if 
there  liad  been  such  count  in  genoal  assomp- 
sit  when  they  testified  that  they  aecnred  the 
material  in  question  under  the  aforesaid  con- 
solldatlon  agreement  and  converted  the  same 
to  another  use  by  transfer  to  the  Oapital 
Construction  Company,  as  a  plaintiff  may 
recover  in  assumpsit  for  conversimi,  notwith- 
standing the  tort  7  Modem  American  Law, 
pp.  38&^388;  10  Id.  34;  2  B.  a  L.  753-735; 
1  Corpus  Juris,  1061  et  seq. 

And,  under  the  rule  that  an  amendment 
of  a  plea  which  ought  to  have  been  allowed, 
if  leave  to  make  it  had  been  asked  in  the  Ul- 
al  court,  to  conform  it  to  the  evidence  ad- 
duced without  objection  at  by  the  adveraa 
party  wUl  be  regarded  in  this  court  as  hav- 
ing been  made  (Carson  v.  Butt,  4  OkL  133, 
46  Pac.  596;  First  National  Bank  of  Mill 
Creek  v.  Langston,  32  OkL  795,  124  Pac.  SOS ; 
Love  V.  Elrkbride  Drilling  &  OU  Co.,  37  OkL 
804,  129  Paa  868),  the  plaintiflTs  petition  wlU 
be  regardefj  as  amended  so  as  to  contain  a 
common  count  of  indebitatus  or  quantum 
valebant  in  general  assumpsit  to  conform  the 
pleadings  to  the  evidence  given  by  defendants 
in  favor  of  plaintiff's  right  to  recover. 

It  follows  from  what  has  been  said  that 
there  appears  to  be  no  error  in  this  case 
which  requires  a  reversal,  and  the  Judgment 
of  the  trial  court  is  therefore  afiirmed.  All 
the  Justices  concur. 


MUTUAIi  LIFB  INS.  CO.  OF  NBW  TORK 
V.  BUFOBD  et  aL    (No.  6761.) 

(Supreme  Court  of  Oklahoma.    Oct.  24^  ISlft.) 

(BvTlabHt  hv  the  Oourt.) 
1.  Appbai.  and  Ebbob  4=9662— Motions  ®=» 

66(1)— OaOEBa— li^MTBT    m    JOUBWAXr — NBCKS- 
BITT. 

The  requirements  of  section  5317,  Revised 
Laws  of  1910,  as  to  entering  aU  order^  upon  the 
journal  of  the  court  is  directory,  and  it  is  not 
essential  to  the  vaUdity  of  such  orders  tliat  the 
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be  80  entered,  and  that  the  case-made  ahow 
latively  snch  recording. 
.  Note. — For  other  cases,  see  Appeal  and 
,  Cent.  Dig.  Jg  2495-2499;  Dec.  Dig.  «=» 
Motions,  Cent.  Dig.  i  67 ;   Dec.  Dig.  «s» 

PEAL  Ain>  Ebbob  ®=9511(3)— Rkcobd— 
TCTS— BliracT. 

bat  the  case-made  does  not  afSnaativdy 
that  orders  extending  time  to  prepare  and 
It  case-made  are  entered  upon  the  journal 
court,  is  not  sufficient  ground  for  dismiss- 
appeal. 

.  Note. — ^For  other  cases,  see  Appeal  and 
,  Cent  Kg.  i  2321;  Dec  Dig.  «=»5U(3).] 

itTRANCB  9=>400,  681— Aonons  or  Pou- 
k— Plkadinq — Condition. 
'here  a  policy  of  life  insurance  contains 
dsion  that  after  two  years  from  date  of 
ue  said  policy  is  Incontestable,'  such  pro- 
is  not  a  waiver,  but  a  condition,  and 
such  condition  ia  not  specifically  pleaded 
I  petition,  but  a  copy  of  such  policy  of 
nee  is  attached,  as  an  exhibit  to  and 
a  part  of  said  petition,  snch  condition  as 
ontestability  of  such  policy  of  insurance 
idently  pleaded. 
Note. — For  other  cases,  see  Insurance, 
Die.  {{  1086,  1588,  1S89 ;  Dec.  Dig.  <3=3 
31.] 

UBANCK  d=»400  —  Avoidance— Bbbaoe 
Vakbantt. 
here  the  only  defense  interposed  to  an  ac- 
n  a  life  insurance  policy,  containing  a 
on  of  incontestability  after  two  years 
late  of  policy,  is  a  breach  of  the  war- 
I  in  the  appttcation  for  the  issuance  of 
licy,  such  defense  pleaded  more  than  two 
ifter  the  date  of  issue  of  the  policy  does 
Dstitute  a  vaiid  defense. 
Note.— For  other  cases,  see  Insurance, 
Dig.  i  1086;    Dec.  Dig.  <S=>400.1 

urancb  «=;>400— Cancsllation— Bioht 
nsubeb. 

ter  the  issue  of  a  policy  of  insurance,  the 
■  cannot  cancel  mch  policy  on  the  ground 
ches  of  the  warranties  in  the  application 
iurance,  except  with  the  consent  of  the 
I  and  beneficiai7  named  in  the  policy,  who 
ested  interest  in  the  policy,  except  ill  the 
'  provided  in  the  policy,  unless  proper 
ction  is  taken  prior  to  the  time  named 
policy  in  which  the  same  became  incon- 

Note. — For  other  cases,  see  Insurance, 
>ig.  §  1086;   Dec  Dig.  «s>40O.l 

7BAN0E  4=9289— Caroeixation— Right 

tSDREB. 

insurer  cannot  caned  a  iwlicy  of  life 
ce  against  the  objections  of  the  insured 
aring  the  policy  canceled  upon  the  ground 
e  insured  falsely  represented  his  family 

occupation,  place  of  residence,  and  use 
xicating  liquors,  and  tendering  back  to 
ured  the  premiums  paid  by  him;  there 
o  provision  in  the  policy  authorizing  the 

to  thus  cancel  the  pohcy. 
Note. — For  other  cases,   see  Insurance, 
Mg.  |§  670,  676 ;   Dec  Dig.  <»=>289.] 

TKANnK     ®=>668(4)  —  AonONB  —  DlBEO- 

OP    VKBDICT. 

ere  the  petition  states,  and  the  evidence 
a  good  cause  of  action  upon  a  policy  of 
urance,  containing  a  condition  of  non- 
re  after  two  years  from  the  date  of  issue 
policy,  and  the  only  defense  pleaded  ia 
h  of  the  warranties  contained  in  the  ap- 
a  for  tile  insurance,  pleaded  more  than 
rs  after  the  policy  became  incontestable, 


'  such   breach   constitntaa  no    defense,   and   the 

court  should  direct  a  verdict  for  the  plaintifi. 
[Ed.   Note. — For  other  cases,   see  Insurance. 
Cent.  Die.  g{  1735-1740,  176&-1760;   Dec.  Dig 
<8=>6e8(4).] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Waahington  Coun- 
ty;  R.  H.  Hudson,  Judge. 

Action  by  Caprice  Buford  and  others 
against  the  Mutual  Life  Insurance  Company 
of  New  York.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Grinstead  ft  Scott,  of  Pawhuska,  for  plain- 
tur  In  error.  Locke  &  Locke,  of  Dallas,  Tex., 
and  Stephen  C.  Treadwell,  of  Oklahoma  City, 
for  defendants  in  error. 

COLLIER,  O.  This  la  an  action  brought 
by  defendants  in  error,  beneficiaries  named 
in  a  policy  of  Insurance  Issued  by  the  plain- 
tiff in  error,  on  May  17,  1906,  on  the  life  of 
their  father,  Wallace  Buford,  to  recover  on 
said  policy.  Hereinafter  the  parties  will  be 
designated  as  they  were  in  the  trial  court. 

It  is  admitted  by  the  defendant  that  the 
policy  was  issued  as  stated  in  the  petition, 
and  that  the  annual  premium  due  on  said 
policy  was  $118.08;  that  two  annual  pre- 
miums were  paid  by  the  insured  on  the 
policy,  which  payments  paid  all  payments 
due  on  said  policy  up  to  and  including  May 
17,  1908,  ftnd  thirty  days  thereafter,  as  pro- 
vided by  the  terms  of  said  policy,  and  for- 
more  than  two  years  from  date  of  issue  of 
said  policy. 

The  uncontradicted  evidence  is  that  on  the 
30th  day  of  October,  1907,  whUe  the  policy 
was  in  good  standing  with  premiums  paid  to 
May  17,  1908,  and  with  30  days'  grace  there- 
after In  which  to  make  additional  payments, 
defendant  undertook  to  cancel  said  policy 
for  the  reason,  as  defendant  claims  in  its 
answer,  that  the  said  Wallace  Buford,  In  his 
said  application  for  Insurance,  made  state- 
ments, as  to  his  habits  as  to  the  use  of 
wines,  fermented  and  malted  liquors,  that 
were  not  true,  and  defendant  so  notified  said 
Buford  and  offered  to  return  to  him,  with  In- 
terest, the  premiums  which  he  paid  for  said 
Insurance,  which  offer  the  said  Buford  first 
agreed  to  accept  and  finally  declined  so  to  do, 
and  thereafter  offered  to  pay  the  premium 
for  the  succeeding  year,  which  the  company 
refused  to  accept. 

On  the  8th  day  of  November,  1911,  the  in- 
sured departed  this  life,  and  notice  of  such 
death  was  furnished  the  defendant  and  de- 
mand for  the  paymmt  of  said  policy  made, 
which  payment  was  refused,  and  thereupon 
this  action  was  instituted. 

The  petition  Is  in  the  usual  form  for  an 
action  on  a  life  insurance  policy,  and  at- 
tached thereto  and  made  a  part  thereof  is 
a  copy  of  said  policy  of  Insurance.  In  said 
policy  of  insurance,  a  copy  of  which  is  at- 
tached to  said  petition,  there  Is  contained  a 
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proYlsion  that  after  two  years  from  the  date 
of  issue  of  said  policy,  the  same  will  be  In- 
contestable, If  the  premimns  hare  been  duly 
paid  thereon.  There  Is  no  specific  allegation 
in  the  petition  proper  as  to  said  condition 
of  nonforfeiture.  The  only  defense  inter- 
posed by  the  said  answer  of  the  defendant 
is  that  there  were  misrepresentations  by  the 
insured  in  his  application  for  said  Insurance 
In  regard  to  his  family  history,  occupation, 
residence,  and  excessive  use  of  alcoholic 
liquors.  The  defendant  concedes  that  there 
Is  no  defense  to  this  action  on  account  of  any 
failure  to  pay  premiums  thereon. 

In  the  trial  of  the  cause,  no  evidence  what- 
ever was  offered  tending  to  show  any  breach 
of  warranties  In  the  application  for  insur- 
ance as  to  the  use  of  Intoxicating  liquors  by 
the  insured ;  while  the  preponderance  of  the 
evidence  was  that  there  had  been  a  breach  of 
the  warranties  of  the  Insured  as  to  his 
habits,  residence,  occupation,  and  family 
history,  but  none  of  these  breaches  of  war- 
ranties were  legally  set  up  within  two  years 
from  the  date  of  issuance  of  policy,  and 
therefore  the  defendant  was  estopped  from 
setting  them  up  at  the  trial,  the  {Mlicy  long 
before  the  trial  having  become  incontestable. 

Answer  was  filed  In  1013,  years  after  the 
policy  had  become  incontestable,  which  was 
the  first  attempt  of  the  defendant  to  legally 
avoid  the  policy  of  insurance  on  the  grounds 
of  misrepresentation  of  warranties  contained 
in  the  said  application  of  Insurance. 

The  death  of  the  Insured  was  admitted  by 
the  pleadings,  together  with  the  fact  that  de- 
fendant bad  refused  to  accept  the  premiums 
offered  by  the  insured  during  his  lifetime, 
other  than  the  two  first  annual  premiums 
paid ;  and  that  the  defendant  upon  notice  of 
the  death  of  the  insured  had  refused,  upon 
demand,  to  pay  the  amount  of  Insurance 
stipulated  to  be  paid  by  the  policy. 

TTpon  the  conclusion  of  the  evidence  of  the 
plaintiffs,  the  defendant  demurred  to  the 
evidence,  which  was  overruled,  and  duly  ex- 
cepted to ;  thereupon  the  defendant  moved 
for  an  instructed  verdict,  which  was  refus- 
ed and  excepted  to.  Upon  the  conclusion  of 
all  of  the  evidence,  plaintiffs  moved  for  an 
Instructed  verdict,  which  was  given  by  the 
court,  and  verdict  rendered  by  the  jury  for 
the  plaintiffs  in  the  sum  of  $2,025.18,  the 
face  of  the  policy  herein  sued  on  and  in- 
terest thereon,  less  $472.32,  the  amount  of  the 
unpaid  premiums  and  Interest  thereon. 

Within  the  statutory  time  defendant  mov- 
ed for  a  new  trial,  which  was  overruled,  and 
Judgment  entered  on  the  verdict  rendered,  to 
which  defendant  duly  excepted.  To  reverse 
the  Judgment  rendered,  this  appeal  Is  prose- 
cuted. 

The  defendant  In  error  moves  to  dismiss 
this  appeal  on  the  following  grounds:  (1) 
That  the  case-made  herein  was  not  served 
upon  the  defendant  in  error  within  the  time 
provided  by  law  and  the  extensions  allowed 


by  the  trial  court;  (2)  that  the  order  of  the 
trial  court  purporting  to  extend  the  time  for 
making  and  serving  a  case-made  does  not 
show  to  have  been  extended  upon  the  Journal 
of  the  court. 

[1, 2]  In  support  of  the  motion,  the  fol- 
lowing cases  are  cited:  Springfield  F.  &  M. 
Co.  V.  Glsh  et  al.,  23  Okl.  824,  102  Pac  70S: 
Fife  et  al.  v.  Cbrnelous  et  al..  35  OlcL  402, 
124  Pac.  957;  Mobley  v.  C,  R.  I.  A  P.  Ry. 
Co.,  44  Okl.  788,  145  Paa  321;  In  re  Garland, 
158  Pac.  153;  Keenan  ▼.  Chastaln,  157  Pac. 
326.  We  are  of  the  opinion  that  the  record 
discloses  that  the  case-made  was  served  upon 
the  defendant  within  the  time  provided  by 
extension  of  time  for  presenting  the  same. 

In  the  case  of  St  L.  &  S.  F.  R.  R.  Co.  v. 
W.  N,  Taliaferro,  160  Pac.  610  (not  yet  of- 
ficially reported),  in  the  third  syllabus.  It  Is 
said: 

"Section  6317,  requiring  orders  made  out  of 
court  to  be  forthwith  entered  on  the  journal  of 
the  court  by  the  derlL,  is  directory,  and  com- 
pliance with  said  requirement  that  aucb  ordera 
be  BO  entered  is  not  essential  to  the  validity  of 
such  orders,  nor  is  it  necessary  that  the  case- 
made  show  affirmatively  the  recording  thereof.' 

This  holding  Is  contrary  to  the  above  au- 
thorities dted  by  defendant,  and  in  said  case 
of  St.  L.  &  S.  F.  R.  R.  Co.  V.  Taliaferro,  the 
said  cases  are  expresdy  overruled.  We  are 
of  the  opinion  that  the  motion  to  dlBmliw  is 
without  merit,  and  must  be  denied. 

[3]  In  considering  the  merits  of  the  cause 
we  are  confronted  by  the  contention  on  the 
part  of  the  defendant  that  If  the  condition 
of  the  policy  as  to  nonforfeiture  was-  avail- 
able as  an  answer  to  the  averments  of  the 
misrepresentations  contained  In  the  applica- 
tion for  insurance,  that  said  nonforfeltare 
was  a  waiver  and  was  not  properly  pleaded, 
and  that  In  order  that  a  waiver  may  be 
available  it  must  be  specifically  pleaded. 
Grimes  ▼.  CuUison,  3  OkL  268,  41  Pac.  355; 
Whiteacre  v.  Nichols,  17  OkL  887,  87  Pac. 
865;  Long  v.  Sbepard,  35  Okl.  488.  130  Pac. 
131;  DavU  et  al.  v.  Board  Co.  Com'rs,  158 
Pac  294. 

[4]  The  admissions  In  the  answer  show 
beyond  question  the  issuance  of  the  pctUcy, 
payment,  and  proper  tender  of  payment  of 
the  premiums  thereon,  death  of  the  in&nred. 
notice  to  the  company  of  such  death,  and  re- 
fusal of  the  company  to  pay  such  policy,  and 
that  more  than  two  years  liad  elapsed  since 
the  date  of  issue  of  the  policy,  and  the  de- 
fendant falling  to  show  that  within  two 
years  from  the  date  of  policy  that  legal  ac^ 
tion  bad  been  taken  to  avoid  the  policy  on 
account  of  breaches  of  the  warranties-  in  the 
application  for  Insurance,  or  that-  said  policy 
had  been  canceled  with  the  assent  of  the  in- 
sured, the  court  properly  overruled  defend- 
ant's demurrer  to  the  evidence,  correctly 
denied  motion  for  a  directed  verdict  for  de- 
fendant, and  properly  directed  a  verdict  for 
the  plaintiff. 

We  are  of  the  opinion  that  the  court  prop- 
erly sustained  the  objection  to  the  answers 
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'  J.  W.  Duke  to  the  t«itb  and  eleventl^  In- 
rrogatories,  respectively,  propounded  to 
m  as  a  witness  for  defendant — that  he 
^uke)  would  not  have  approved  said  appU- 
tlon  for  Insurance  had  he  been  advised 
at  certain  members  of  the  family  of  the 
sured  had  died  of  tuberculosis,  for  the  rea- 
Q  that  by  the  conditicm  In  the  policy  as-  to 
I  being  noncontestable  after  tvro  years 
>m  date  of  Issuance,  and  such  tvro  years 
d  long  since  expired,  it  was  entirely  Im- 
iterial  as  to  what  representations  had  been 
ide  in  the  application,  or  that  if  such  mla- 
iresentatlons  had  not  been  set  forth  In 
i  application  that  the  policy  could  not 
re  been  Issued;  there  being  no  proof  on 
i  part  of  the  defendant  of  any  proper  ac- 
n  having  been  taken  by  the  defendant 
thin  two  years  from  the  date  of  Issue  of 
^  policy  to  cancel  the  policy  on  account 
breaches  of  warranties  in  the  application. 
Ln  unwarranted  effort  on  the  part  of  the 
endant  within  two  years-  from  date  of  the 
ley  to  declare  said  policy  void  on  account 
the  breaches  of  warranties  in  the  applica- 
1  of  insurance,  as  to  the  habits  of  the 
jred  as  to  the  use  of  intoxicating  liquors, 
ild  not.  In  our  opinion,  entitle  the  defend- 
,  after  the  expiration  of  two  years  after 
date  of  Issue  of  &ald  policy,  to  Interpose 
a  defense  to  the  action  other  breaches 
A-arrandes  contained  in  said  application 
Insurance. 

i,  (]  As  the  future  on  the  part  of  the 
ired  to  pay  the  premiums  provided  to  be 
I  by  the  policy  is  not  set  up  In  the  an- 
r  as  a  defense,  and  the  only  defense  set 
a  the  breach  of  the  warranties  contained 
he  application  for  insurance,  we  are  of 
opinion  that  the  answer  did  not  set  up 
defense  to  the  action,  and  that  bad  a 
urrer  been  interposed  to  the  answer  that 
same  should  have  been  sustained.  Cer- 
ly,  in  the  absence  of  authority  contained 
le  contract  of  insurance,  the  insurer  was 
out  power  to  determine  as  to  the  truth- 
;ss  of  statements  contained  in  the  ap- 
tlon  for  Insurance,  and  to  declare  the 
y  forfeited.  If  the  Insurer  desired  to 
1  the  policy,  on  the  ground  of  mlsrep- 
itations  contained  In  the  application  for 
'ance,  it  should,  in  the  absence  of  the 
!nt  on  the  part  of  the  insured  and  the 
Idarles  named  in  the  policy,  have  tak- 
[^I  steps  to  do  so  within  two  years  from 
late  of  issuance  of  the  policy,  and,  fail- 
o  to  do  within  two  years  from  the  date 
e  Issue  of  the  policy,  the  policy  of  in- 
Lce  was  incontestable  on  the  ground  of 
hes  of  warranties  contained  in  the  ap- 
lon. 

the  ease  of  Washington  Life  Ins.  Co. 
sa  Berwald,  97  Tex.  lU,  76  S.  W.  442, 
1.  Cas.  6S2,  it  is  held: 

e  interest  of  one  named  as  beneficiary 
life  insarance  policy  is  a  vested  interest, 
le  contract  of  insurance  cannot  be  termi- 
by  the  insured  or  insurer  without  the  con- 


sent of  the  beneficiary  except  in  the  maimer  pio* 
vided  by  the  policy  or  by-law." 

The  Interest  of  one  named  as  beneficiary 
in  an, ordinary  life  insurance  policy  is  a 
vested  interest,  and  the  contract  of  insur- 
ance cannot  be  terminated  by  the  Insured  or 
the  insurer  without  the  consent  of  the  bene- 
ficiary, except  in  the  manner  provided  in 
the  policy  or  by  law.  In  re  Richardson,  47 
Ia  T.  N.  S.  614;  Bx  parte  Dever,  18  Q.  B. 
D.  664;  Scott  v.  Scott,  20  Ont.  313 ;  Central 
Bank  v.  Hume,  128  U.  S.  195,  9  Sup,  Ct  41, 
82  L.  Ed.  870 ;  Brockhans  v.  Kemna  (C.  0.) 
7  Fed.  609.  Compare  Union  Mut  L.  Ins.  Co. 
v.  Stevens  (D.  C.)  10  Fed.  671;  Robinson  v. 
U.  S.  Mut  Ace.  Ass'n  (O.  C.)  68  Fed.  825; 
Drake  v.  Stone,  68  Ala.  133;  Waldrom  v. 
Waldrom,  76  Ala.  285;  Johnson  v.  Hall,  56 
Ark.  210,  17  8.  W.  874;  Block  v.  VaUey  Mut. 
Ins.  Co.  Ass'n,  62  Ark.  202,  12  a  W.  477,  20 
Am.  St  Rep.  166;  Franklin  L.  Ins.  Co.  t. 
Galllgan,  71  Ark.  295,  73  S.  W.  102,  100  Am. 
St.  Rep.  73 ;  Yore  v.  Booth,  110  Cal.  238,  42 
Pac.  808,  52  Am.  St  Rep,  81.  See,  also, 
De  Sllva  v.  Supreme  Council,  eta,  109  CaL 

373,  42  Pac.  32;  Lemon  v.  Phcenlx  Mut  L. 
Ins.  Co.,  38  Conn.  294 ;  Con.  Mut  L.  Ins. 
Co.  v.  Burroughs,  34  Conn.  305,  91  Am.  De& 
725;  Pace  v.  Pace,  19  Fla.  438;  Delaney  v. 
Delaney,  176  111.  187,  61  N.  K  961;  Mutual 
L.  Ins.  Co.  v.  AUen,  212  HL  134,  72  N.  E. 
200;  Hubbard  v.  Stapp,  82  111.  App.  541; 
Otis  V.  Beckwith,  40  111.  121;  Sauerbler  v. 
Union  Cent  L.  Ins.  Co.,  89  IlL  App.  620; 
Wllbum  V.  WUburn,  83  Ind.  65;  Kline  v. 
National  Ben.  Ass'n,  111  Ind.  462,  11  N.  B. 
620,  60  Am.  Rep.  703 ;   Pence  v.  Makepeace, 

65  Ind.  845;    WUmaser  v.  Cent  L.  Ins.  Co., 

66  Iowa,  417,  23  N.  W.  903,  55  Am.  Rep. 
277;  Haerther  v.  Mohr,  114  Iowa,  636,  87 
N.  W.  692;  Olmstead  t.  Masonic  Mut  Ben. 
Soc.,  87  Kan.  93,  14  Pac  449;  Basye  ▼. 
Adams,  81  Ky.  368;  Van  Bibber  t.  Van  Bib- 
ber, 82  Ky.  347;  Matter  of  Kugler,  23  La. 
Ann.  466;  Pilcher  v.  N.  T.  I*  Ins.  Co.,  38 
La.  Ann.  322;  Lambert  v.  Pen.  Mut.  L.  Ins. 
Co.,  60  La.  Ann.  1027,  24  South.  16;  SmaU 
V.  Jose,  86  Me.  120,  29  AU.  976.  See,  also, 
Oables  T.  Prescott,  67  Me.  582;  Preston  v. 
Conn.  Mt  L.  Ins.  Co.,  95  Md.  101,  61  Atl. 
838;   Pingrey  v.  Nat  L.  Ins.  Ca,  144  Mass. 

374,  11  N.  E.  662;  Boyden  v.  Mass.  Mut 
L.  Ids.  Ca,  153  Mass.  644,  27  N.  E.  669; 
Millard  Vi  Brayton,  177  Mass.  633,  59  N.  B. 
436,  62  L.  R.  A.  117,  83  Am.  St  Rep.  294; 
Crittenden  v.  Phoenix  Mut  L.  Ins.  Co.,  41 
Mich.  442,  2  N.  W.  657;  Lockwood  v.  Mich. 
Mut  L.  Ins.  Co.,  108  Mich.  334,  66  N.  W. 
229;  Allls  v.  Ware,  28  Minn.  166,  9  N.  W. 
666;  Schoenau  v.  Grand  Lodge,  etc.,  85 
Minn.  349,  88  N.  W.  999;  Grego  v.  Grego, 
78  Miss.  443,  28  South.  817;  Jackson  Bank 
V.  Williams,  77  Miss.  896,  26  South.  966,  78 
Am.  St  Rep.  630;  U.  S.  Casualty  Co.  ▼. 
Kacer,  169  Mo.  801,  60  S.  W.  370,  68  L.  R. 
A.  436,  92  Am.  St  Rep.  641,  overruling 
Oambs  v.  Covenant  Mut  L.  Ins.  Oo.,  60  Mo 

44;   Conn.  Mut  L.  Ins.  Co.  t.  Ryan,  6  Ma  t 
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App.  685;  Warner  t.  M.  W.  of  A.  aSOS)  OT , 
Neb.  233,  93  N.  Wl  897,  61  I*  R.  A.  603,  108 
Am.  St.  Rep.  634,  2  Ann.  Cas.  660;  Fisher 
T.  Donovan,  67  Neb.  361.  77  N.  W.  778,  44 
U  R.  A.  883;  Bowers  v.  Parker,  58  N.  H. 
565;  City  Sav.  Bank  v.  -Wttilttle,  63  N.  H. 
587,  8  AG.  645;  Supreme  Council,  etc.,  ▼. 
Adams,  68  N.  H.  236,  44  Atl.  380;  Landnim 
T.  Knowles,  22  N.  J.  Eq.  594 ;  Loco.  Engrs.  Mut. 
L.,  etc.,  Ins.  Ass'n  t.  Wintersteln,  68  N.  J. 
Eq.  189,  44  Atl.  199;  Fowler  v.  Butterfly, 
78  N.  Y.  68,  34  Am.  Rep.  507;  Greene  v. 
Greeno,  23  Hun  (N.  Y.)  478;  Ruppert  v. 
Union  Mut.  Ins.  Co.,  80  K  Y.  Super.  Ct  155; 
Butler  T.  State  Mut.  L.  Aseur.  Co.,  55  Hun 
(N,  Y.)  296,  8  N.  Y.  Supp.  411;  Barry  v.  Eq- 
uitable L.  Assur.  Soc,  59  N.  Y.  587;  Martin 
V.  Mfgs.  Ace.  Indem.  Co.,  60  Hun  (N.  Y.) 
535,  15  N.  Y.  Supp.  309;  StUweU  v.  Mut 
li.  Ins.  Co.,  72  N.  Y.  385;  Merchant  ▼.  White 
(Sup.  Ct  Tr.  T.)  37  Misc.  Rep.  (N.  Y.)  376, 
75  N.  Y.  Supp.  756,  aflSnned,  Id.,  77  App. 
Dlv.  (N.  Y.)  539,  79  N.  Y.  Supp.  1;  Sanguln- 
Itto  T.  Goldey,  88  App.  Dlv.  (N.  Y.)  78,  84 
N.  Y.  Supp.  989;  Carpenter  v.  Negus  (Sup. 
Ct  Sp.  T.)  17  Misc.  Rep.  (N.  Y.)  172,  40  N. 
Y.  Supp.  995;  Shlpman  v.  Protected  Home 
Circle,  174  N,  Y.  398,  67  N.  B.  83,  63  L.  B. 
A.  347;  Sterrlt  v.  Lee  (Sup.  Ct  Sp,  T.)  24 
Misc.  Rep.  (N.  Y.)  824,  52  N.  Y.  Supp.  1132. 
Compare  Hutcblngs  t.  Miner,  46  N.  Y.  456, 
7  Am.  Rep.  369;  Burwell  v.  Snow,  107  N. 
C.  82,  11  S.  E.  1090;  Herring  ▼.  Sutton,  120 
N.  C.  107,  89  S.  B.  772;  ScuU  t.  iEtna  L. 
Ins.  (To.,  132  N.  G.  30,  43  S.  B.  504,  60  L.  R. 
A.  615,  95  Am.  St  R^.  615.  Compare  Con- 
Igland  V.  Smith,  79  N.  C.  303;  Tudor  v.  Tu- 
dor, 11  Ohio  Dec.  (reprint)  422,  26  Clnn. 
Law  BuL  368;  Manhattan  L.  Ins.  Co.  v. 
Smith,  44  Ohio  St  166,  5  N.  B.  417,  58  Am. 
.  Rep.  806;  Fraternal  Mut  L.  Ins.  Co.  v.  Ap- 
plegate,  7  Ohio  St  293;  Waltz  v.  Mutual 
Aid  Soc.,  5  Pa.  C!o.  Ct  208;  Malone's  Estate 
(Pa.)  9  Ins.  Law  J.  767;  Brown's  Appeal, 
125  Pa.  303, 17  Ati.  419,  11  Am.  St  Rep.  900; 
^itna.  L.  Ins.  Co.  v.  Mason,  14  R.  I.  583; 
Macaulay  v.  Cent  Nat  Bank,  27  S.  C.  215, 
3  S.  E.  193 ;  Pratt  r.  Globe  Mut  Ia  Ins.  Co. 
(Tenn.  1876)  17  S.  W.  362.  But  see  Rlson 
T.  WllkersoD,  3  Sneed  (Tenn.)  566 ;  Williams 
v.  Corson,  2  Tenn.  Ch.  269;  Well  v.  TrafTord, 
3  Tenn.  Ch.  108;  Atkins  v.  Atkins,  70  Vt 
665,  41  AtL  603. 

In  Clement  v.  Insurance  Co.,  101  Tenn.  22, 
46  S.  W.  561,  42  L.  B.  A.  247,  70  Am.  St 
Rep.  650,  It  is  held : 

That  "a  sdpnlation  that  a  life  poUcy  shall  be 
incontestable  after  one  year,  if  the  premiums 
are  paid,  operates  to  preclude  the  insurer,  aft- 
er the  year  has  elapsed  and  premiums  have 
been  paid,  from  denying  his  liability  to  the  ben- 
eficiary, or  to  a  bona  fide  assi^ee,  upon  the 
ground  that  the  policy  was  obtained  by  fraudu- 
lent misrepresentation,  or  upon  any  other 
ground  going  to  the  original  validity  of  the 
policy." 

In  Thompson  y.  Fidelity  Mutual  Life  In- 
Hiranoe  Co,  U6  Tenn.  557,  92  S.  W.  1098, 


6  L.  B.  A.  (N.  SO  1030,  IIS  Am.  St  Bep.  823, 
It  is  held: 

"Where  a  policy  provided  that  it  dioald  be 
incontestable  after  tnree  years  if  the  premiuma 
should  be  paid  when  due,  such  dause  should  be 
construed  to  mean  that  the  policy  should  be  in- 
contestable for  causes  other  than  the  nonpay- 
ment  of  premiums." 

[7]  In  effect,  the  directing  by  the  court  of 
a  verdict  for  the  plalntlfl  was  to  snstaln  a 
demurrer  to  the  answer. 

In  the  case  of  Wright  v.  Hntnal  Ben. 
Ass'n  of  America,  43  Han  (N.  Y.)  61,  it  is 
said: 

"The  stipulation  provides  that  the  vaUffity  of 
the  policy  shall  not  be  questioned  after  •  •  * 
two  years  after  date  of  its  issue.  •  •  •  The 
practical  and  intended  effect  of  the  stipalatioa 
Is,  as  held  by  the  trial  court,  to  create  a  short 
statute  of  limitations  in  favor  of  the  insured, 
within  which  limited  period  the  insurer  most 
test,  if  ever,  the  validity  of  the  policy." 

In  case  of  Thomas  Murray  v.  State  Mu- 
tual Life  Ins.  Ca,  22  R.  I.  524,  48  AtL  SOa 
53  L.  R.  A.  742,  it  la  said: 

"The  insurer  is  bound  by  a  providon  in  the 
policy  that  'this  policy  shall  be  incontestable 
after  two  years  from  the  date  of  its  issae,  pro- 
vided the  premiums  are  paid  as  agreed,'  and  is 
precluded  from  setting  up  a  defense  based  upon 
false  and  fraudulent  answers  made  by  the  in- 
sured In  his  application." 

In  the  Royal  Cirde  t.  Elizabeth  Acbter- 
rath,  204  ni.  549,  68  N.  B.  492,  63  L.  B.  A. 
452,  98  Am.  St  Bep.  224,  which  is  In  keep- 
ing with  all  the  authorities,  it  is  held : 

That  "the  'incontestable  clause'  of  a  benefit 
certificate  is  to  be  liberally  construed  in  favor 
of  the  insured." 

In  Indiana  National  Life  Insurance  Go.  ▼. 
Melissa  McGlnnis,  180  Ind.  9,  101  N.  ES.  289. 
46  L.  R.  A.  (N.  S.)  102,  It  Is  said: 

"It  seems  to  be  a  well-recognized  principle  of 
insurance  law  that  a  provision  in  a  contract  of 
insurance  limitine  the  time  in  which  the  in- 
surer may  take  advantage  of  certain  facts  that 
might  otherwise  constitute  a  good  defense  to  its 
liability  on  such  *  •  •  poucy  other  than  the 
defenses  excepted  in  the  provision  itself.  It 
also  seems  to  be  generally  held  that  >ach  a 
clause  precludes  the  defense  of  fraud,  as  well 
as  other  defenses,  and  that  it  is  not  invalid  on 
the  theory  that  it  is  against  public  policy,  pro- 
vided the  time  in  which  the  defenses  must  be 
made  is  not  unreasonably  short.  An  examina- 
tion of  the  following  cases  will  show  that  the 
holding  of  the  courts  of  this  country  has  been 
•  »  •  universally  that  every  defense  to  a 
policy  of  insurance  embraced  within  the  terms 
of  the  'incontestable  clause'  is  completely  lost 
to  the  insurer,  if  it  fails  to  make  the  defense 
or  take  affirmative  action  within  the  time  lim- 
ited by  the  policy."  Kline  v.  National  Ben. 
Ass'n,  111  Ind.  462. 11  N.  B.  620,  60  Am.  Rep. 
703;  Federal  L.  Ins.  Co.  v.  Kerr,  173  Ind. 
613,  89  N.  B.  308,  91  N.  B.  230;  Court  of 
Honor  v.  Hutchens,  43  Ind.  App.  321,  82  N.  E. 
89:  People's  Mut  Ben.  Soc  v.  Templeton,  16 
Ind.  App.  126,  44  N.  E.  809 ;  Wright  v.  Mutual 
Ben.  L.  Ass'n,  118  N.  Y.  287,  28  N.  B.  ISG, 
6  L.  R.  A.  731,  16  Am.  St  Rep.  749;  dement 
V.  New  York  L.  Ins.  Co.,  101  Tenn.  22,  46  S. 
W.  561,  42  L.  R.  A.  247,  70  Am.  St  Rep.  650; 
Reagan  v.  Union  Mut  L.  Ins.  Co.,  189  Mass. 
555,  76  N.  E.  217,  2  L.  R.  A,  (N.  Sk)  821,  109 
Am.  St.  Rep.  659,  4  Ann.  Cas.  362;  Goodwin 
V.  Provident  Sav.  Life  Assur.  Ass'n,  97  Iowa, 
226,  66  N.  W.  157,  82  L.  R.  A.  473,  69^AmL  St. 
Rep.  411 ;  Murray  v.  State  L.  Ins.  Co..  22  R. 
I.  624,  48  Aa  800,  68  U  B.  A.  7^;    Royal 
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Cirde  ▼.  Aehtemfh,  204  lU.  549,  68  N.  B. 
492.  63  L.  R.  A.  462,  98  Am.  St.  Rep.  224 ; 
Mut.  Reserve  Fund  Life  Ass'n  v.  Austin,  73 
C.  C.  A.  498.  142  Fed.  898,  6  L.  R.  A.  (N.  S.) 
1084;  Mass.  Ben.  Life  Ass'n  t.  Robinson,  104 
Ga.  266,  80  S.  E.  918,  42  L.  R  A.  261 ;  North- 
western Mut.  L.  Ins.  Co.  V.  Montgomery,  116 
Ga.  799,  43  S.  E.  79:  N.  Y.  L.  Ins.  Co.  v. 
Baker,  27  C.  0.  A.  658,  83  Fed.  647;  Kansas 
Mutual  L.  Ins.  Co.  v.  Whitehead,  123  Ky.  21, 
93  S.  W.  609,  13  Ann.  Cas.  301;  Williams  v. 
St.  Louis  L.  Ins.  Co..  189  Mo.  70,  87  S.  W. 
499;  Teeter  v.  United  Life  Ins.  Ass'n,  159  N. 
Y.  411,  54  N.  B.  72;  Thompson  ▼.  FideHty 
Mutual  L.  Ins.  Co.,  116  Tenn.  667,  92  S.  W. 
1098,  6  L.  R  A.  (N.  S.)  1030.  116  Am.  St.  Rep. 
823;  Patterson  y.  Natural  Premium  Mut.  L. 
Ins.  Co.,  100  Wis.  118,  76  N.  W.  980,  42  L.  R 
A.   253,  69  Am.   St.  Rep.  899. 

Finding  no  prejudicial  error  In  the  trial 
of  the  canse,  this  judgment  sbonld  be  af- 
firmed. 

FEB  CURIAM.    Adopted  In  whole. 


MISSOURI,  O.  &  O.  RY.  CO.  v.  OVERBTYBB. 

(No.  486S.) 

(Supreme  Court  of  Oklahoma.    Jul;  25,  1916. 

Bdiearlag  Denied  Nov.  21,  1916.) 

(Syllaiu*  by  the  Oourt.) 

1.  Masteb  and   Servant  «=>268(18)  —  iNn;- 

BIES    TO    SKBVANT— ACTIONB— PiXADlNO. 

It  being  competent  to  show  a  general  custom 
among  others  in  the  same  business  with  regard 
to  their  places  for  work,  or  methods  commonly 
used  in  connection  therewith,  as  bearing  on  the 
question  of  the  master's  exercise  of  due  care 
In  providing  reasonably  safe  instrumentalities 
or  places  with  and  in  which  to  work,  it  was  not 
error  to  refuse  to  strike  from  the  jietition  an  al- 
legation charging  such  custom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  833;  Dec  Dig.  «» 
258(18).i 

2.  MA8TEB  AND    SXBVANT   9=»278(7)— INJUBIKS 

TO  Servant— Actions— StrsnciBNCT  or  Evi- 
dence. 
Where  it  is  shown  that  the  switch  tracks  in 
tlie  yards  of  a  railroad  company  were  located 
BO  closely  together  at  a  point  in  said  yards,  as 
not  to  afford  sufficient  space  to  enable  a  hostler's 
helper,  in  the  employ  of  said  company,  to  prop- 
erly discharge  his  duties,  and  whereby  and  while 
so  engaged  he  was  killed,  the  primary  negligence 
of  the  company  is  sufficiently  estabhsbed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  963;  Dec.  Dig.  «ss> 
278(7).] 

3.  Mabte*  and  Sbbvant  «=9270(10)— Inju- 
Bi£s  TO  Sebvant— Actions— Aduissibilitt 
OF  Evidence. 

In  an  action  brought  by  the  administrator 
of  the  estate  of  a  deceased  railroad  employe, 
on  account  of  the  death  of  such  employ^,  brought 
about  by  the  alleged  negligence  ot  the  railroad 
company,  it  is  competent  to  inquire  into  the 
Dianner  of  the  construction  and  location  of  the 
tracks  of  the  railroad  company,  though  the  in- 
quiry involves  an  engineering  question. 

LEid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  020;  Dec.  Dig.  «=> 
270(10)1  -Ml     *— 

4.  Maoteb  and  Sebvant  «=»206(2)— Irjitsizb 
TO   Sebvant— PiJiCB  to   WoBK--CAaB  Re- 

QUIBBD. 

It  is  the  duty  of  a  railroad  company  to  so 
construct  its  tracks  in  its  yards  as  will  make 


them  reasonably  safe  for  its  employes  to  iter- 
form  their  duties:  and  a  part^  entering  the 
service  has  the  right  to  assume  that  this  obliga- 
tion has  been  discharged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  647;  Dec.  Dig.  <3=3 
206(2).] 

5.  Mabtkb  and  Sebvant  •«=5>219(5>— In jttbieb 
TO  Sebvant— Assumed  Rises— Appliances 
AND  Place  to  Wobk. 

An  employe  is  not  considered  as  -  assuming 
such  risks  as  are  not  naturally  incident  to  the 
occupation,  arising  out  of  the  failure  of  the 
employer  to  exercise  due  care  with  respect  to 
provlmng  a  safe  place  to  work  and  safe  applianc- 
es for  the  work,  until  he  becomes  aware  of  the 
defect  and  of  the  risk  arising,  from  it,  unless 
defect  and  risk  alike  are  so  obvious  that  an 
ordinarily  prudent  person,  under  the  drcum- 
atances,  would  have  observed  and  appreciated 
them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  f  614;  Dec.  Dig.  «=» 
219(6).] 

6.  Masibb  and  Skbvant  «s>217(21)— Injtt- 
bies  to  Sebvant— Assumed  Risks— Notice 
ov  Dangeb. 

Notice  of  the  danger  and  appreciation  of  the 
risk  resulting  from  the  act  of  the  hostler  in 
moving  an  engine  of  the  larger  class,  such  as 
shown  by  the  evidence,  past  another  engine  of 
the  same  class  at  the  time  standing  on  the  track 
over  the  cinder  pit,  cannot  be  imputed  to  the 
helper  s<dely  by  reason  of  the  fact  that  he  was 
aware  of  tne  location  of  the  switch  tracks  at 
said  point,  or  because  he  may  have  been  inform- 
ed generally  of  tlie  dangers  of  the  service. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  689;  Dec  Dig.  «=> 
217(21).] 

Error  from  Superior  Ooart,  Muskogee 
County ;  Farrar  L.  McCain,  Judge. 

Action  by  A.  S.  Overmyre,  administrator  of 
the  estate  of  Guy  B.  Overmyre,  against  the 
Missouri,  Oklahoma  &  Gulf  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

E.  R.  Jones  and  J.  C.  Wllhoit,  both  of  Mus- 
kogee (Arthur  Miller,  of  Kansas  City,  Mo.,  of 
counsel),  for  plaintiff  in  error.  B.  B.  Blake- 
ney  and  J.  H.  Maxey,  Jr.,  both  of  Muskogee, 
for  defendant  in  error. 

SHARP,  J.  On  March  19,  1912,  Guy  E. 
Overmyre,  the  deceased,  aged  20  years,  was 
In  the  employ  of  the  Missouri,  Oklahoma  & 
Gulf  Railway  Company,  as  a  hostler's  helper, 
at  the  shops  and  In  the  yards  of  the  defend- 
ant company  at  Muskogee.  While  in  the  dis- 
charge of  his  duties  on  said  day,  on  the  ten- 
der attached  to  engine  223,  controlled  by  the 
hostler,  F.  M.  Scott,  and  at  a  time  when  said 
engine  and  tender  were  being  backed  into  the 
roundhouse,  the  said  Overmyre  was  struck 
and  killed  by  engine  219,  at  the  time  standing 
over  the  cinder  pit  on  an  adjoining  track  in 
the  yards  of  said  company.  In  an  action  to 
recover  damages  on  account  of  the  alleged 
negligent  killing  of  said  employ^,  his  father, 
A.  S.  Overmyre,  who  was  appointed  adminis- 
trator of  the  estate  of  his  deceased  son,  re- 
covered Judgment  in  the  sum  of  ¥5,000,  to  re- 
verse which  the  present  proceedings  in  error 
were  instituted. 


«s»For  other  cases  sea  same  topic  and  KBT-NUHBER  In  all  Key-Numbered  SlgesU  and  Ind< 
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[1]  It  Is  flrst  nrged  that  the  court  erred  In 
OTermllng  the  defendant's  motion  to  strike 
certain  portions  of  plaintiff's  petition  Charg- 
ing: 

"Tliat  Bucceisful  and  thorough  engineering 
such  as  is  in  common,  ordinary  use  by  railroad 
companies  on  the  Uii£8  of  railroad  in  Oklahoma 
and  elsewhere,  requires  that  such  tracks  should 
be  constructed  allowing  a  apace  intervening 
of  not  less  than  seven  and  one-half  feet  between 
rails,  so  that  the  engines  and  cars  placed  on 
one  track  would  not  peril  the  safety  and  lives 
of  operators  of  engines  and  cars  upon  the  adjoin- 
ing track,  and  that  said  custom  was  well  known 
to  said  defendant  and  by  it  recognized  in  the 
construction  of  its  other  tracks  at  all  other 
places  and  points  on  said  line." 

The  principal  objection  to  the  allegation 
is  that  the  location  of  the  tracks  of  the  com- 
pany in  its  yard,  was  an  engineering  ques- 
tion to  be  determined  entirely  by  the  railroad 
company  through  its  management,  and  was 
not,  therefore,  a  questitm  to  be  submitted  to 
a  jury;  and  the  further  objection,  that 
whether  the  yards  of  the  defendant  were  a 
reaso^iably  safe  place  in  which  to  work  was 
to  be  determined  by  the  actual  condition 
thereof,  and  not  by  comparing  them  with  the 
tracks  in  the  yards  of  other  railroad  com- 
panies. Neither  objection,  vpoa  the  record, 
is  well  taken.  The  first  will  be  discussed 
later  under  another  head. 

It  is  competent  to  allege  and  prove  a  gen- 
eral custom  among  others  in  the  same  busi- 
ness respecting  their  places  for  work,  or 
methods  employed,  on  the  question  of  the 
master's  exercise  of  due  care  in  providing 
reasonably  safe  places  in  which  to  work.  St. 
Louis  &  S.  F.  R.  Co,  V.  Long,  41  OkL  177,  137 
Pac.  1156,  Ann.  Cas.  lOlSC,  432.  Concerning 
the  competency  of  evidence  of  usage  in  such 
circumstances,  it  Is  said  In  I^batt,  Master 
and  Servant  (2d  Ed.)  939: 
^  "It  may  be  laid  down  as  an  undi8p>uted  propo- 
sition that,  where  the  injury  complained  of  was 
caused  by  an  instrumentality  or  method  which, 
at  the  time  of  the  accident,  was  in  its  normal 
condition,  evidence  going  to  show  that  such  an 
instrumentality  was  or  was  not  commonly  used 
imder  similar  circumstances  by  persons  m  the 
same  line  of  business  as  the  defendant  is  al- 
ways competent  for  the  purpose  of  proving  that 
he  was  or  was  not  in  the  exercise  of  due  care 
in  adopting  or  retaining  that  instrummtality  as 
s  part  of  his  plant." 

The  same  general  rule  is  announced  In  26 
Cyc.  1431,  1433,  1434,  and  is  supported  by 
many  authorities,  including  Hennesey  v. 
Bingham,  125  Cal.  627,  58  Pac.  200 ;  Louis- 
ville, B.  &  I,  Co.  V.  Hart,  122  Ky.  731,  92  S. 
W.  951 ;  Holland,  Adm'r,  v.  Tennessee,  C.  I. 
&  R.  Co.,  91  Ala.  444,  8  South.  524,  12  L.  B. 
A.  232 :  Anderson  v.  Illinois  Cent  B.  Co.,  109 
Iowa,  524,  80  N.  W.  561;  Myers  v.  Hudson 
Iron  Co.,  150  Mass.  130,  22  N.  E.  631,  15  Am. 
St.  Rep.  176.  Of  the  rule  it  is  said  In  Wig- 
more  on  Evidence,  g  461: 

"This  conduct  of  others,  then,  (1)  is  receiv- 
able as  some  evidence  of  the  nature  of  the  thing 
in  question,  because  it  indicates  what  is  tbe 
influence  of  the  thing  on  tbe  ordinary  person, 
in  that  situation,  but  (2)  it  is  not  to  be  taken 
as  fixing  the  legal  standard  for  the  conduct  re- 
quired by  law." 


It  being  competent  to  prove  tlie  comnaon 
usage  of  other  railroads  respecting  tbe  loca- 
tion of  their  tracks  In  railroad  yards,  under 
like  circumstances,  as  bearing  on  tbe  ques- 
tion of  the  master's  exercise  of  due  care  in 
providing  reasonably  safe  places  in  which  to 
work,  it  was  proper  that  the  issue  be  ten- 
dered by  suitable  averment  in  the  petltiaa. 

[2,  3]  The  next  three  assignments  of  error 
may  be  considered  together  as  all  Involve 
the  consideration  of  the  contention  that  the 
location  and  construction  of  switch  tracks 
in  the  railroad  yards  was  an  engineering 
question  to  be  determined  by  the  management 
of  the  railway  company.  It  is  claimed  by 
the  company  in  this  respect: 

"Oar  contention  is  that  this  situatiim  did  not 
discloss  negligence;  that  the  location  of  its 
tracks  by  tne  defendant  railroad  companT  was 
an  engineering  question  to  be  determined  by  the 
management  of  the  defendant  company,  and 
could  not  properly  be  left  to  a  jury  for  determi- 
nation; that  in  the  location  and  constroction 
of  the  tracks  the  defendant  railroad  company 
had  the  right  to  construct  them  as  it  saw  fit. 
so  as  to  better  handle  its  husiness;  and  that 
negligence  could  not  properly  be  predicated  on 
the  location  of  such  tracks,  and  therefore  the 
question  of  the  location  of  such  tracks  could  not 
properly  be  submitted  to  the  jury." 

For  the  purposes  of  the  discussion,  we 
may  consider  that  the  principal  evidence  of 
negligence  lies  in  proof  of  the  fact  that  on 
the  roundhouse  track  adjoining  the  cinder 
pit  engines  of  the  size  and  kind  used  on  the 
night  in  question  would  barely  clear  each 
other.  There  are  authorities  sustaining  coun- 
sel's contention,  the  principal  one  of  which  is 
Tuttle  V.  Detroit,  O.  H.  &  M.  R.  Co..  122  r. 
S.  189,  7  Sup.  Ot  1166,  30  L.  Ed.  1114.  In 
that  case  two  of  the  justices  dissented.  Im- 
munity on  account  of  negligence  In  the  loca- 
tion of  railway  tracks  is  denied  in  other  ju- 
risdictions. In  Gordon  v.  Chicago,  etc,  Ry. 
Co.,  129  Iowa,  747,  106  N.  W.  177,  counsel 
made  very  much  the  same  defease  that  is  now 
before  us.  It  was  there  charged  that  the 
defendant's  road  was  negligently  constructed 
and  maintained,  with  a  sharp  depression  in 
the  track,  and  that  freight  trains  in  passing 
over  tills  depression  were  liable  to  become 
uncoupled.  It  was  held  that  the  court  would 
not  give  its  approval  to  the  proposition  ad- 
vanced that  in  actions  such  as  the  one  l>e- 
fore  tbe  court  the  construction  of  the  road 
could  not  be  questioned,  or  that  "it  will  not 
do  to  allow  juries  to  inquire  into  questions  of 
this  character."  Referring  to  the  opinion 
of  the  Supreme  Court  in  tbe  Tuttie  Oase.  It 
was  said: 

"In  that  case  the  majority  opinion  contains 
a  few  sentences  which,  standing  alone,  would 
appear  to  be  in  harmony  with  appellee's  view  of 
the  law,  but  a  reading  ai  the  entire  opinion  dis- 
closes that  the  employ^  who  was  there  seeking 
a  recovery  of  damages  had  entered  into  and 
remained  in  the  company's  service  with  full 
knowledge  of  the  defective  track  on  and  about 
which  be  worked,  and  was  therefore  held  to  have 
assumed  the  risk  of  injury  therefrom.  i:iKh 
being  the  case,  tbe  language  quoted  by  appel- 
lee herein  may  be  considered  dictum." 
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After  referring  to  tbe  gcmeral  rale  tbat  the 
laster  owes  to  the  employ^  the  duty  of  fur- 
isbing  a  reasonably  safe  place  to  <^ork,  and 
lat  said  rale  applies  to  railroads,  it  was 
lid  concerning  the  question  before  us.  In 
ahlan  t.  Detroit,  O.  H.  &  M.  B.  Go..  122 
[Ich.  232,  81  N.  W.  103: 
"It  is  urged  that  a  railroad  company  has  a 
Kbt  to  construct  its  road  and  structures  after 
Isms  of  its  own,  and  not  subject  to  the  ap- 
roval  of  juries,  who  cannot  be  allowed  to  de- 
ermine  such  questionB.  This  Is  equivalent  to 
lying  that  the  doctrine  that  a  master  must 
irnish  a  reasonably  safe  place  for  his  employ^ 

>  work  does  not  apply  to  railroads.  We  ap- 
rcciate  the  practical  consequences  of  leaving 
ich  a  question  to  a  jnry,  and  the  proneness 
!  such  tribunals  to  accept  the  fact  of  an  acd- 
.'iit  as  sufficient  evidence  of  fault  upon  the  part 
'  the  master.  We  should  hardly  like  to  admit 
lat  lawyers  and  juries  know  more  about  prop- 
'  railroad  building  than  those  experienced 
lerein.  But,  on  uie  other  hand,  we  cannot 
ly  that  railroads  are  free  from  defects,  or  the 
vners  and  their  employes  from  negligence; 
>r  is  there  authority  or  reason  for  exempting 
lem  from  the  general  law  pertaining  to  master 
id  servant." 

In  Baltimore  &  O.  S.  W.  R.  Ck).  v.  Roberts, 
Jl  Ind.  1,  67  N.  E.  530,  the  facts  were  very 
luch  tbe  same  as  In  the  case  at  bar,  and  it 
as  held,  in  an  action  by  a  freight  brakeman 
>r  personal  injuries,  caused  by  tbe  alleged 
?gligence  of  defendant  In  maintaining  its 
'acks  in  such  close  proximity  to  eadi  other, 
id  in  leaving  a  car  loaded  with  lumber 
andlng  on  one  of  Its  tracks,  which  struck 
laintlfl!  as  he  passed  on  a  car,  in  the  lino 
t  his  duty,  that  the  negligence  of  the  rail- 
>ad  company  was  properly  submitted  to  the 
iry.  In  Vorhees  v.  Lake  Shore  &  M.  S.  R. 
0.,  193  Pa.  115,  44  AtL  335,  there  were  five 
acks  at  tbe  place  where  the  accident  oc- 
irred,  two  main  tracks,  two  main  sidings, 
id  an  extra  siding  or  spur,  known  as  the 
Drter  siding.  Tbe  regulation  distance  be- 
reen  the  tracks  of  the  railway  company  was 
om  seven  feet  to  seven  feet  two  Inches, 
It  the  Porter  siding  was  so  constructed  as 

>  leave  only  from  five  feet  six  inches  to  six 
et  between  It  and  the  south  main  siding. 
tie  space  thus  left  between  the  south  rail 
1  tbe  south  main  siding  and  tbe  north  rail 
'  the  Porter  siding  was  alleged  to  be  In- 
ifflcient  to  enable  a  brakeman  of  a  freight 
ain  on  tbe  former  to  safely  discharge  his 
itles  when  cars  were  on  the  Porter  siding, 
bile  descending  on  the  ladder  from  the  top 

tbe  cars,  and  while  at  the  side  of  one  of 
em,  the  brakeman  was  struck  and  injured 
■  coming  in  contact  with  a  car  standing  on 
e  Porter  siding.  In  the  opinion  it  was  held 
at  the  evidence  before  tbe  Jury  clearly 
Dded  to  prove  the  faulty  construction  of  the 
>rter  siding;  reference  to  it  being  made  as 
e  "dangerous  man  trap  tbat  was  thereby 
t  for  brakemen  and  other  employ^  of  the 
mpany."  In  Mulvaney  v.  Brooklyn  City  B. 
>.,  1  Misc.  Bep.  425,  21  N.  Y.  Snpp.  427,  af- 
med  in  142  N.  T.  651,  87  N.  E.  568,  the 
ilntlff,  a  brakeman  on  one  of  the  defbnd- 
t's   trains,  while  forcing  an  Intoxicated 


passenger  to  get  off  the  side  trade  and  Into 
the  car,  was  knocked  off  and  Injtured  by  a 
train  moving  In  an  opposite  direction.  It 
appeared  that  tbe  track  was  Improperly  laid, 
being  too  close  for  trains  to  pass  safely ;  that 
the  outer  rail  was  not  raised,  and  that  the 
curve  was  made  of  straight  Instead  of  curved 
rails ;  that  it  was  not  safe  for  trains  to  pass 
each  other  on  tbe  curve.  There  were  no 
rules  that  trains'  should  not  pass  each  other 
on  the  curve,  or,  if  they  did,  that  tbey  Should 
slacken  speed,  or  that  all  persons  must  keep 
oft  the  steps  while  rounding  the  curve.  It 
was  held  that  the  facts  unexplained  warrant- 
ed the  jury  In  finding  the  railroad  guilty  of 
negligence.  In  Mohr  v.  Lehigh  Valley  B.  Co., 
55  App.  Dlv.  176,  66  N.  T.  Supp.  899,  the  trial 
court  was  sustained  in  submitting  to  the 
Jury  whether  the  defendant  was  negligent 
In  the  laying  of  its  tracks.  In  True  v.  Nl- 
agara  Gorge  B.  Co.,  70  App.  Dlv.  883,  76  N. 
T.  Snpp.  216,  affirmed  in  175  N.  T.  487,  67 
N.  E.  1090,  a  trolley  car  company's  negligence 
was  held  to  have  been  established  by  proof 
that,  without  cause,  It  constructed  its  doa- 
ble tracks  so  that  for  a  few  feet  they  were 
so  close  that  when  can  passed  at  that  point 
a  conductor  standing  on  the  running  board 
of  one,  as  was  necessary  to  collect  fares, 
would  be  struck  by  the  other,  and  tbat  tbe 
conductor  was  not  warned  thereof.  In 
Thompson  on  Negligence,  {  4269,  It  is  held 
to  be  the  duty  of  a  railway  company  towards 
its  employes  to  so  construct  its  tracks  that 
they  shall  be  reasonably  safe,  and  that  said 
duty  is  violated  where  the  tracks  are  so  near 
together  that  an  employ^  engaged  in  his 
duties  on  the  side  of  the  car  Is  liable  to  be 
brought  into  contact  with  cara  on  the  other 
track  and  killed  or  injured.  The  principle 
involved  In  tbe  rule  contended  for  Is  disap- 
proved In  Labatt  on  Master  and  Servant 
(2d  Ed.)  i  932b,  where  it  is  said  that,  while 
the  argument  Is  plausible,  It  is  scarcely  sat- 
isfactory. 

Counsel  for  plaintiff  In  error  rely  largely 
upon  Phcenlx  Printing  Co.  v.  Durham,  32 
Okl.  575,  122  Pac.  708,  38  L.  B.  A.  (N.  S.) 
1191,  as  announcing  a  principle  calling  for  a 
reversal  of  the  judgment.  The  question  de- 
termined in  that  case  was  that  a  master  has 
some  discretion  concerning  the  kind  of  ma- 
chinery whldi  he  win  use ;  that  he  may  use 
new  or  old  machinery  as  he  likes;  he  may  ■ 
use  an  old  pattern  or  a  new  one,  as  he  pleas- 
es, provided  the  machinery  which  he  uses  is 
sound  and  performs  the  work  which  it  is 
designed  to  do.  And  mere  proof  that  he  Is 
using  machinery  of  a  certain  kind  and  that 
an  accident  happens  in  the  use  of  it  does  not 
tend  to  show  negligence,  unless  it  is  coupled 
with  some  evidence,  not  mere  speculation, 
that  it  is  not  properly  performing  its  func- 
tions. While  some  of  the  authorities  dted 
support  a  conclusl<ni  in  conflict  with  that 
which  we  have  reached,  and  there  are  per- 
haps some  rather  broad  expressions  found 
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In  the  opinion,  at  the  same  time  the  role  of 
law  there  annonnced  In  the  syllabus  Is  cor- 
iject,  and  not  In  conflict  with  the  Tlews  herein 
expressed.  Ft  Smith  &  W.  R.  Co.  t.  Itlc- 
Cormick,  25  OkL  782,  108  Pac.  877. 

[4]  It  la  a  very  general  role  that  the  ques- 
tion of  the  negligence  of  a  railroad  in  con- 
structing or  maintaining  a  permanent  struc- 
ture along  Its  track  so  as  to  injure  a  person 
on  a  passtog  train  is  one  of  fact  to  be  decided 
by  the  jury.  Whether  the  railroad  acts 
from  necessity  In  erecting  a  certain  form  of 
structure,  or  whether  it  is  negligence  to  use 
them.  Is  in  such  cases  for  the  jury  to  decide. 
Cases  announcing  this  rule  are  very  numer- 
ous. Many  of  them  will  be  found  in  a  note 
to  Chicago,  M.  &  St  P.  By.  Co.  t.  Riley,  145 
Fed.  137,  76  O.  C.  A.  107,  7  Ann.  Cas.  827; 
and  in  diapter  2  of  Bailey,  Personal  Injuries 
(2d  Ed.),  upon  the  subject  of  a  safe  place  to 
work.  The  principle  InvolTed  Is  thus  stated 
in  St  liouis,  F.  S.  &  W.  R.  Co.  v.  Irwln,  37 
Kan.  701,  16  Pac.  146,  1  Am.  St  Rep.  266: 

"It  was  the  duty  of  the  railroad  company  to 
oae  ordinary  care  m  providing  tracks  and  bridg- 
es ^at  would  be  reasonably  safe  for  its  em- 
ployes in  discharging  the  duties  they  wore  called 
on  to  perform.  Brakemen  and  conductors  of 
freight  trains  are  frequently  required  to  be 
on  the  top  of  the  cars  both  night  and  day. 
The  hazards  of  such  positions  are  great,  and 
the  duty  of  the  company  required  that  its  em- 
ployes should  not  be  subjected  to  unnecessary 
perils  from  structures  over  and  along  the  track 
which,  by  proper  diligence  on  the  part  of  the 
company,  might  be  changed  or  removed.  The 
necessity  for  a  contrivance  as  dangerous  as  the 
overhead  structnre  of  this  hridge  was  is  not 
apparent  Indeed,  it  seems  to  have  been  oth- 
erwise planned,  but  was  botched  in  the  con- 
struction." 

The  court  ruled  that  it  was  the  duty  of 
the  railway  company  to  construct  and  main- 
tain its  roadway  and  overhead  structures  in 
snch  a  condition  that  an  employe  could  per- 
form all  the  duties  required  of  him  with  rea- 
sonable safety. 

In  Union  Pacific  R  Co.  v.  O'Brien,  161  U. 
S.  451,  16  Sup.  Ct  618,  40  L.  Ed.  766,  It 
was  held  that  a  railroad  company  owes  to 
Its  trainmen  the  duty  to  exercise  the  care 
which  the  exigencies  reasonably  demand,  in 
furnishing  proper  roadbed,  track,  and  other 
structures,  Including  culverts  for  the  escape 
of  water  collected  and  accumulated  by  its 
embankments  and  excavations.  In  Choctaw, 
O.  &  Q.  B.  Co.  V.  McDade,  191  U.  S.  64' 
24  Sup.  Ct  24,  48  L.  Ed.  96,  the  railroad 
company  was  held  to  be  negligent  as  a  mat- 
ter of  law  for  maintaining  an  Iron  spout  so 
attached  to  a  water  tank  as  to  be  a  constant 
menace  to  the  lives  and  limbs  of  the  brake- 
men  on  Its  trains,  where  it  might  readily 
have  been  so  constructed  and  hung  as  to  be 
safe.  The  car  ui>on  which  McDade  was  en- 
gaged at  the  time  of  the  Injury  was  a  furni- 
ture car,  wider  and  higher  than  the  average 
car,  and  of  such  size  as  to  make  It  hi^ly 
dangerous  to  be  on  top  of  it  at  the  place  It 
was  necessary  to  be  when  giving  signals,  in 
view  of  the  fact  that  the  spout  cleared  the 


car  by  less  than  the  height  of  a  man  above 
the  car  when  in  a  position  to  perform  the 
duties  required  of  him.  In  Texas  &  P.  B. 
Co.  V.  Swearingen,  196  U.  S.  51,  26  Snp.  Ct 
164,  49  L.  Ed.  382,  It  was  held  that  a  rail- 
way company  could  not  be  said,  as  a  ma^ 
ter  of  law,  to  have  jperformed  Its  duty  to  use 
due  care  to  provide  a  reasonably  safe  place 
for  the  use  of  switchmen  in  Its  employ, 
when  It  had  located  scales  where  the  tracks 
were  only  the  standard  distance  apart,  leav- 
ing a  space  of  less  than  two  feet  for  the 
movements  of  a  switchman  between  tlie  side 
of  a  freight  car  and  the  scale  box,  when  In- 
cumbered with  a  lantern  employed  for  sig- 
nal purposes,  especially  If  the  necessity  of 
the  situation  did  not  require  the  scales  to  be 
constructed  to  that  way.  In  the  opinion  it 
is  said: 

"It  was  therefore  properly  a  question  for  the 
determination  of  the  jur^  whemer  or  not  the 
scales  were  maintained  m  a  reasonably  safe 
place,  and,  if  not  whether  the  plaintm  Iiad 
notice  thereof.  The  Court  of  Appeals  was  of 
opinion,  and  rightly,  we  think,  that  the  danger- 
ous contiguity  of  the  scale  box  to  track  No.  2, 
and  the  extra  hazard  to  switchmen  resolting 
therefrom,  was  not  so  open  and  obvious  on  other 
than  a  close  inspection  as  to  justify  taking 
from  the  jury  the  determination  ot  the  qaestio  - 
whether  there  had  been  an  assumption  of  the 
risk." 

The  general  principle  Involved  In  tbe  Tat- 
tle Case  was  presoit  in  the  latter  cases,  and 
while  the  earlier  opinion  Is  not  referred  to 
or  expressly  overruled,  It  was  at  least  not 
followed. 

Bejectlng,  aa  we  do,  the  rule  that  the 
question  of  the  location  of  the  switch  tracks. 
being  an  engineering  question,  oonld  not 
properly  be  submitted  to  a  jury.  It  la  unnec- 
essary to  consider  at  any  length  the  evi- 
dence tending  to  show  the  faulty  location  of 
the  tracks  at  the  place  of  the  accident.  In 
the  brief  of  counsel  toe  plalntiit  in  error,  in 
respect  to  the  location  of  tracks  at  the  cin- 
der pit,  it  is  said: 

"It  wonld  appear  from  an  examination  of  the 
evidence  offered  by  the  plaintiff  below  that  the 
plaintiff  established  one  and  only  one  condition 
upon  which  he  predicated  negligence,  and  that 
condition  was  that  the  cinder  pit  and  roond- 
hoose  tradu  of  the  defendant  railway  com- 
pany were  constructed  so  cloae  together  tlutt  an 
engine  standing  on  the  cinder  pit  track  would 
not  dear  a  man  clinging  on  the  mner  side  of  an 
eagine  passing  on  the  roundliouae  track,  which 

as  adjacent  thereto." 

But  the  evidence  goes  even  fnrtber  than 
the  candid  admission  of  counseL  Engines 
passing  along  the  roundhouse  track,  it  seems, 
could  safely  pass  other  engines  at  the  east 
end  of  the  cinder  pit  stub,  at  a  point  be- 
yond the  cinder  pit  Opposite  the  cinder  pit 
the  space  between  the  cinder  pit  track  and 
the  roundhouse  track  was  considerably  nar- 
rower than  at  other  places.  Ekiglnes  of  the 
smaller  type,  it  further  appears,  could  safe- 
ly pass  other  engines  of  like  make  while 
standing  over  the  cinder  pit,  but  this  was 
not  true  of  engines  of  the  200  daas.  E.  G. 
Bowman,  an  employe  of  tbe  railway  coat- 
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pany,  present  at  tbe  time  of  tbe  accident, 
testified  In  this  connection: 

"Q.  Now,  Mr.  Bowman,  if  70a  hay*  ever  seen 
the  big  engines  sitting  on  tbe  cinder  pit  track 
there,  when  an  engine  and  cars  attempted  to 
pass  on  the  ronndhouse  track — have  you  ever? 
A.  Yes,  sir.  Q.  What  would  happen?  A.  Well, 
as  a  general  rule,  they  would  take  the  engine 
all  off  tbe  cinder  pit  track  and  take  the  cars 
by.  Q.  Well  did  you  ever  see  one  when  it  attempt- 
ed to  pass  on  tbere  with  one  on  there?  A.  Yes, 
sir.  Q.  What  happened?  A.  WeU,  if  it  is  a 
small  engine  on  tbe  cinder  pit  track,  it  generally 
went  by,  but  one  of  tbose  large  engines  wotild 
hardly  ever ;  they  hardly  ever  taken  them  by 
any  cars  or  anything.  Q.  Then  you  cannot  say 
that  yon  ever  saw  an  engine  attempting  to 
pass,  a  large  engine,  on  the  cinder  pit  track? 
A.  Mo,  sir;  I  cannot.  Q.  Yon  know,  these 
coaches  yon  say  yon  tended  to,  did  you  ever 
notice  any  scars  on  them  because  of  them  at- 
tempting to  pass  tbe  cinder  pit?  A.  Yea,  sir. 
Q.  What  kind  of  scars?  A.  It  would  be  from 
a  contact  against  the  grubbing  iron  and  things 
like  that.  Q.  You  say  the  general  rule  was 
they  take  off  an  engine  before  they  attempted 
to  pass.  A.  Yes,  sir.  Q.  When  the  engine  was 
moved  back  here  on  the  bumper  (indicating)  on 
the  cinder  pit  track,  state  whether  it  could 
be  cleared  then.  A.  Yes,  sir.  They  have  clear- 
ed them  past  or  passed  them  there,  but  I  have 
never  seen  one  pass  there." 

O.  D.  Gordon,  another  employ^  of  the  de- 
fendant at  the  time  of  tbe  accident,  being 
asked  In  reference  to  the  engines  passing  op- 
posite the  cinder  pit  on  the  roundhouse 
track,  testified  that  the  smaller  dass  of  en- 
gines would;  and,  being  asked  with  refer- 
ence to  the  larger  engines,  hla  testimony 
was: 

"Q.  The  larger  class,  what  will  th»  do?  A. 
The  larger  class  engines— what  track  did  you 
refer  to  this  engine  being  on?  Q.  An  m^ne 
on  the  cinder  pit  track  trying  tojpass  an  engine 
on  the  roundhouse  track?  A.  Tney  will  pass. 
Q.  Where  would  the  engine  on  the  cinder  pit 
track  have  to  be  located?  A,  It  will  have  to  be 
clear  back.  Q.  Clear  back  to  this  bumper? 
A.  Yes;  this  end  here;  the  bumper  is  over 
here.  They  have  to  put  it  back  there  to  pass. 
Q.  Did  you  ever  see  an  attempt  made  to  pass 
when  it  was  situated  over  tiie  cinder  pit?  A. 
Well,  I  have  saw  it  until  a  lot  of  them  got  used 
to  it  around  there.  Q.  What  resulted  when  it 
was  attempted  to  do  that?  A.  They  hung  up 
their  pilot  beams  occasionally.  Q.  Thev  hung 
np  th^  pilot  beams  occasionally?  A.  Yes,  sir. 
Q.  Anythmg  else?  A.  And  got  a  grubbing  iron 
once  in  a  wmle.  Q.  T  ore  off  the  grubbing  irons 
you  mean?  A.  Yes;  I  mean  the  grabbing  iron 
on  the  tender,  not  on  the  engine.  Q.  You  went 
to  work  there  some  three  years  wo?  A,  Yes, 
sir.  Q.  I  will  ask  you  to  state  if,  during  tbe 
first  year  yon  worked  there,  that  these  grabbing 
irons  struck  as  you  say,'  that  any  time  that 
ever  occurred  daring  that  year?  A.  No,  sir. 
Q.  When  did  it  occur?  A.  After  it  got  tbe  larg- 
er class  of  engines,  tbe  middle  dass  will  pas.s?' 

The  witness  further  testified  that  the  rail- 
way company  used  different  classes  of  en- 
gines, numbered  40,  60,  60,  100,  and  200. 
Tbe  No.  40  was  a  small  engine,  while  the 
No.  200  was  of  a  larger  class.  The  smaller 
engines  were  first  In  use  by  the  railroad 
company  when,  as  we  understand,  the  tracks 
were  laid  out;  tbe  larger  engines,  or  those 
of  the  200  class,  having  been  put  in  use  dur- 
ing the  period  of  witness'  employment  by  the 
company.    J.  A.  Robertson,  tbe  roundhouse 


foreman,  a  witness  for  defendant,  and  who 
saw  the  accident,  testified: 

"Q.  You  had  your  attention  directed  toward 
the  beam,  the  pilot  beam?  A,  Yes,  sir.  Q. 
That  was  the — that  was  one  of  the  widest  parts 
of  the  engine?  A.  Yes,  sir;  this  is  tbe  widest. 
Q.  It  ia  the  widest  part  of  the  enelne?  A.  Yes, 
sir.  Q.  It  extended  out  further  tnan  snv  other 
part?  A.  Yes,  sir.  Q.  You  assumed,  if  it  pass- 
ed, the  rest  of  it  woold?  A  Yes,  sir;  that  was 
my  idea  in  watching  it  Q.  And  therefore  did 
not  look  out  to  see  what  Guy  was  doing?  A.  No, 
sir.  Q.  And  you  assumed  if  it  passed  the  other 
part  would  too?  A.  Yes,  sir.  Q.  Where  did  it 
hit?  A.  It  hit  what  we  call  the  sill  on  tbe  end 
of  tbe  tank.  Q.  What  is  that?  A.  Tbe  big 
heavy  beam'  that  the  draw  head  bolts  into." 

The  foregoing  and  other  evidence  oonda- 
slvely  establishes  the  faulty  location  of  tbe 
switches  at  the  place  where  the  accident  oc- 
curred, or  of  their  use  by  the  larger  class 
of  engines.  While,  perhaps;  with  reference 
to  the  smaller  engines,  the  tracks  were  suf- 
ficiently wide  apart  to  permit  their  safe  op- 
eration, yet,  as  to  the  engines  of  the  larger 
class,  which  protruded  out  over  the  rails 
for  a  greater  distance,  manifestly  the  tracks' 
were  Improperly  located,  not  only  in  re- 
spect to  the  safety  of  the  company's  em- 
ploy&i,  but  of  the  engines  and  cars  of  the 
company  as  well.  The  Issue  of  negligence  In 
the  location  of  its  tracks  wab  submitted  to 
the  Jury  upon  four  separate  instructions,  pre- 
pared by  and  given  at  the  company's  request 
These  instructions  we  have  examined,  and 
find  that  three  of  them  were  most  liberal 
in  the  company's  behalf;  In  fact,  It  will  be 
doubted  that  said  instructions  should  have 
been  given. 

[I]  The  giving  of  instruction  No.  6  did  not 
constitute  error.  The  argument  made  against 
It  Is  that,  as  it  was  the  master's  positive 
right  to  carry  on  Its  business'  in  its  own  way, 
the  manner  of  the  location  of  Its  tracks  was 
not  a  question  that  could  be  submitted  t» 
the  Jury.  This  contention  we  have  already 
considered.  The  objection  to  that  part  of  the 
instruction  referring  to  the  risk  assumed  by 
a  servant  entering  the  service  of  a  master  ii) 
not  weU  taken.  Among  the  duties  enjoined 
upon  the  master  is  that  he  is  bound  to  exer- 
cise reasonable  care  and  diligence  to  provide 
his  servant  tvlth  a  reasonably  safe  place  in 
which  to  work.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Wright,  89  Okl.  84,  184  Pac.  427,  and 
cases  cited.  While  a  person  entering  toUid- 
tarlly  into  a  contract  of  service  assumes  all 
the  risks  and  hazards  ordinarily  incident  to 
the  employment,  and  such  as  are  liable  to 
arise  from  defects'  which  are  patent  and  ob- 
vious to  a  person  of  his  experience  and  un- 
derstanding, he  does  not,  generally  speaking, 
assume  risks  arising  out  of  the  negligence 
of  the  master.  The  servant  assumes  all  the 
ordinary  risks  of  the  employment  which  are 
known  to  him,  and  which  could  have  been 
known  with  the  exercise  of  ordinary  care  to 
a  person  of  reasonable  prudence  and  diligence 
under  like  circumstances.  Risks  not  nat- 
urally incident  to  the  occupation,  but  which 
may  arise  out  of  the  failure  of  the  employer-vQlp 


938 


160  PACIFIC  BEPORTEB 


(OkL 


to  exercise  due  care  with  respect  to  providing 
a  safe  place  to  work  and  safe  appliances  for 
the  work,  the  employ^  Is  not  considered  as 
assuming  until  lie  becomes  aware  of  their 
defect  or  Improper  construction,  and  of  the 
risk  arising  from  it,  unless  defect  and  risk 
alike  are  so  obvious  that  an  ordinarily  pru- 
dent person  under  the  circumstances  would 
have  observed  and  appreciated  them,  Scblem- 
mer  v.  Buffalo,  R.  &  P.  R.  Co.,  220  U.  S.  590, 
696,  31  Sup.  at  561, 55  L.  Ed.  596, 600;  Texas 
&  P.  R.  Co.  V.  Harvey,  228  U.  S.  319,  321,  33 
Sup.  Ct.  518,  67  L.  B3d.  852,  856 ;  611a  Valley, 
G.  &  N.  R.  Co.  V.  HaU,  232  U.  S.  94,  102,  34 
Sup.  Ct  229,  58  li.  Ed.  521,  624;  Seaboard 
Air  Une  R.  Co.  v.  Hortou,  233  U.  S.  492, 
34  Sup.  Ct  635,  58  U  Ed.  1063,  1070,  I<.  R.  A. 
1915C,  1,  Ann.  Cas.  1915B,  475;  Chesapeake 
&  O.  R.  Co.  V.  De  Atley,  241  U.  S.  310,  36 
Sup.  Ct  564,  60  L.  Ed.  1016.  The  master's 
negligence  of  which  the  servant  is  ignorant, 
or  not  properly  chargeable,  is  a  risk  not 
assumed  by  the  latter.  Coalgate  v.  Hurst, 
25  Okl.  588,  107  Pac.  657;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Duran,  38  Okl.  719, 134  Paa  876 ; 
Dewey  Portland  Cement  Co.  v.  Blunt,  88  Okl. 
182,  132  Pac.  659;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Wright,  supra.  Whether  the  risk  was 
an  ordinary  risk  of  the  employment,  or 
whether  an  extraordinary  risk,  known  to 
and  appreciated  by  the  deceased,  or  with 
knowledge  of  which  he  was  properly  charge- 
able, was  a  quebtlon  of  fact  to  be  left  to  and 
determined  by  the  jury.  Primary  negligence 
being  shown,  the  question  of  assumed  risk 
was  properly  in  issue  St  Louis  &  S.  F.  R. 
Co.  V.  Long,  41  Okl.  177,  137  Pac.  U56,  Ann. 
Cas.  1919C,  432.  At  the  time  of  lUs  death 
the  deceased  had  been  employed  as-  a  helper 
to  the  hostler  for  about  30  days.  His  experi- 
ence in  that  capacity  was  therefore  limited. 
While  there  is  evidence  tending  to  show  that 
he  had  been  warned  by  fellow  servants  of 
the  dangers  of  the  employment,  whether  or 
not  at  the  time  of  the  accident  he  had  been 
informed  of  and  warned  against  the  particu- 
lar danger  that  resulted  in  his  death,  or 
whether  he  knew  or  should  have  known  of 
and  appreciated  the  danger  arising  out  of  the 
use  of  the  larger  class  of  engines  at  the  place 
of  the  accident  was  for  the  Jury  to  decide. 
The  defense  of  assumption  of  risk  being 
made,  by  section  6,  art  23,  Constitution,  a 
question  of  fact  to  be  left  to  the  Jury,  and 
there  being  evidence  properly  warranting  Its 
submission,  the  verdict  of  the  Jury  thereon 
is  conclusive.  Muskogee  Vitrified  Brick  Co. 
V.  Napier,  34  Okl.  618,  126  Paa  792;  Cliica- 
go,  R.  I.  &  P.  B.  Co.  V.  Hill,  36  Okl.  540,  129 
Pac.  14,  43  L.  R,  A.  (N.  S.)  622;  Frederick 
Cotton  Oil  Co.  V.  Traver,  86  Okl.  717,  129 
Pac.  747;  Sulsberger  A  Sons  v.  Castleberry, 
40  Okl.  613,  139  Pac.  837;  Frisco  Lbr.  Co. 
r.  Thomas,  42  Okl.  670,  142  Pac.  310;  Osage 
Coal  &  Mln.  Co.  v.  Sperra,  42  Okl.  726,  142 
Paa  1040. 
[I]  That  the  deceased  had  worked  in  the 


yards  for  some  80  flays,  and  knew  of  the 

location  of  the  switch  tracks  at  different 
points  therein,  including  the  point  of  acci- 
dent, is  not  proof  that  he  knew  of  or  ap- 
preciated the  particular  danger  that  restilt- 
ed  in  his  death.  As  was  said  In  St  Louis 
Ft  S.  4  W.  I.  R.  Co.  V.  Irwin,  supra: 

"In  this  case  the  jury  have  said,  and  not 
without  testimony,  that  Irwin  had  no  knowledge 
or  opportunity  to  know  of  the  dangerous  char- 
acter of  the  bridge.  It  is  true  that  he  bad 
run  over  the  road  and  through  the  bridge  daily 
for  three  months  preceding  the  accident  Be 
knew  of  the  existence  of  the  brid^,  and  that  it 
was  constructed  with  overhead  timbers,  but  it 
does  not  necessarily  follow  that  he  was  ac- 
quainted with  the  proximity  of  the  braces  to  the 
top  of  the  caboose  or  cars." 

And  further: 

"The  law,  however,  does  not  require  that  an 
employ^  shall  know  of  all  defects  or  obstrac- 
tions  that  may  exist  on  the  road,  or  in  the  serv- 
ice in  which  he  is  engaged;  and  it  cannot  be 
said  that  the  peril  in  this  case  was  so  obvioos 
and  patent  that  Irwin  must  have  known  it  He 
had  a  right  to  assume  that  the  company  had 
done  its  doty  and  placed  its  tra'ck  in  such  a 
condition  that  he  could  perform  bis  duties 
with  reasonable  safety.  The  fact  that  a  por- 
tion of  the  bridge  was  sufficiently  high  to  dear 
a  man's  head  while  standing  on  the  top  of  the 
car,  and  other  parts  were  not  made  the  bridge 
all  the  more  deceptive  and  dangerous." 

The  fact  that  at  all  other  points  In  the 
yard,  except  at  the  converging  points  of  the 
switches,  the  tracks  were  sutfidently  far 
apart  to  obviate  danger,  together  wltb  ttte 
fact  that  the  smaller  type  of  engines  could 
pass  with  safety  at  the  cinder  pit.  wmie 
the  larger  engines  could  not,  were  proper 
questions  for  the  jury  to  consider  in  de- 
termining the  defense  of  assumed  risk.  The 
Instruction  told  the  Jury,  in  effect  that  If  the 
plaintiff  had  knowledge  of  the  defective  lo- 
cation of  the  tracks  and  appreciated  tie 
danger  to  him  of  such  location  in  the  per- 
formance of  his  duty,  in  such  circumstances 
he  assumed  the  risk.  In  this  there  was  no 
error. 

Five  Instructions  on  the  question  of  as- 
sumed risk  were  given  by  the  court  at  the 
request  of  the  defendant  These  instructions 
fairly  and  favorably  submitted  to  the  Jury 
the  defendant's  theory  of  the  case,  and  it  is 
principally  because  the  court  refused  to  ac^ 
cept  the  defendant's  claim  of  immunity  that 
the  objection  is  niada  It  may  be  admitted 
that  the  location  of  the  side  tracks  waa  an 
engineering  question.  The  fact  that  it  wa^ 
however,  does  not  place  the  railroad  company 
beyond  the  reach  of  the  law  when  negligence 
in  the  construction  is  shown. 

The  instruction  in  regard  to  discovered 
peril  was  properly  given.  No  objection  to 
its  form  or  sufDclency  is  urged,  but  It  is 
said  there  is  no  evidence  authorizing  its  sul>- 
mlsslon.  The  testimony  of  both  the  fireman 
and  hostler  was  that  they  were  aware  of  the 
danger  to  which  Overmyre  was  exposed  in 
the  situation  in  which  he  was  placed,  as  en- 
gine No.  223  was  being  backed  toward  the 
roundhouse  past  engine  Na  218  on  the  ctader 
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pit  It  does  not  appear  that  either  of  said 
anployfe  made  any  effort  to  warn  Overmyre 
}f  the  peril  of  his  position,  or  prevent  In- 
luring  him  by  sti^ping  the  engine,  though  It 
.vould  seem  that  sufficient  oppo^nity  to  do 
io  was  afforded.  Knowledge  on  the  part  of 
Dvermyre  of  the  Imminent  danger  to  which 
le  was  exposed  is  to  charge  blm,  not  of  con- 
Tibutory  negligence  alone,  but  of  a  suicidal 
)urpose  as  weU.  Considering  his  limited 
ixperience  in  the  capacity  In  which  he  was 
it  the  time  employed,  the  variation  in  the 
v-idth  of  the  tracks  at  different  points,  the 
llssimUarity  In  the  size  of  engines  in  use, 
he  fact  that  engine  219  had  been  spotted  on 
he  cinder  pit  by  other  employ^  during  his 
ibsence  from  the  Immediate  part  of  the 
ards,  the  testimony  authorizing  the  conclu- 
ion  that  at  the  time  his  attention  was  whol- 
y  occupied  in  the  performance  of  his  duties, 
nd  the  rules  of  the  company  forbidding  the 
ttempt  to  dear  cars  at  the  cinder  pits,  there 
3  abundant  ground  for  belief  that  the  de- 
ensed  did  not  know  and  appreciate  his  peri- 
)us  situation.  The  Instruction  told  the  Jury 
bat  if  employds  having  control  of  the  action 
f  the  deceased,  and  of  the  movement  of  the 
agine  and  tender  on  which  he  was  riding, 
aw  his  dangerous  position,  and  had  knowl- 
dge  of  the  location  of  the  engine  on  the 
Inder  pit  track,  and  appreciated  the  danger 
1  which  the  deceased  was  placed  as  the 
ngine  on  which  he  was  riding  was  being 
loved,  and  failed  to  warn  him  of  his  danger, 
hen  by  the  use  of  reasonable  care  warning 
}uld  have  been  given,  then  on  account  of 
ich  failure  said  other  employ^  would  be 
«ilty  of  negligence,  and  the  plaintiff .  would 
3  entitled  to  recover,  even  though  the  de- 
«sed  was  guilty  of  contributory  negligence, 
he  evidence  fairly  authorized  the  conclusion 
lat,  had  the  hostler  and  foreman,  or  either 
'  them,  exercised  reasonable  care  and  pm- 
;nce  on  the  occasion,  the  fatal  conseqnences 
luld  have  been  avoided.  The  rule  announc- 
l  in  the  instruction  has  been  followed  In 
is  Jurisdiction  In  Atchison,  T.  ft  S.  F.  R. 
>.  V.  Baker,  21  Okl.  51,  95  Pac.  433,  16  L. 
,  A.  (N.  S.)  825,  Clark  v.  St  Louis  &  S. 

R.  Co.,  24  Okl.  764,  108  Pac.  361,  Okla- 
>ma  City  Ry.  Co.  v.  Barkett,  30  Okl.  28,  118 
ic.  330,  and  other  cases.  It  is  well  estab- 
lied  that,  when  a  defendant  charged  with 
duty  to  an  employ^,  after  having  become 
^are  of  said  employe's  negUgence,  and  the 
nger  to  which  It  bad  exposed  him,  fails  to 
erdse  ordinary  care  in  avoiding  it,  such 
fendant  Is  liable  for  the  Injury.  Whlt- 
^er's  Smith  on  Negligence,  p.  375;  Wharton 

Negligence,  i§  334,  335;  Inland  ft  Sea- 
lard  Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
Sup.  Ct  653,  35  li.  Bd.  270. 
instruction  No.  7,  when  considered  In  con- 
ction  with  the  other  Instructions,  fairly 
t>mltted  to  the  Jury  the  law  making  It  the 
ty  of  the  railroad  company  to  warn  Its. 


employ^  concerning  the  dangers  of  the  serv- 
ice In  which  they  were  engaged. 

Nor  was  there  error  in  refusing  to  give 
defendant's  requested  instruction  No.  28,  on 
the  question  of  contributory  negligence.  This 
defense  was  submitted  to  the  jury  fully  and 
favorably  in  five  instructions  requested  by 
the  defendant 

From  what  has  been  said  we  are  constrain- 
ed to  bold  that  defendant  company  was  giv- 
erf  every  legal  consideration  In  the  trial  to 
which  of  right  It  was  entitled.  It  requested 
the  giving  of  86  Instructions  covering  its 
theory  of  the  case,  28  of  which  were  given. 
The  primary  negligence  of  the  railroad  com- 
pany was  fully  established  by  the  evidence. 
Its  defenses  of  contributory  negligence  and 
assumed  risk  were  fairly  snbmltted  and 
found  not  sufficient  to  relieve  It  of  liability. 

The  proximate  cause  of  the  death  of  young 
Overmyre  being  the  negligence  of  the  com- 
pany. It  follows  that  the  Judgment  of  the 
trial  court  should  be,  and  Is  affirmed.  All 
the  Justices  concur. 


Bx  parte  MyERg.    (No.  A-2216.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

20,  1316.) 

(Syllobui  hy  the  Court.) 

Cmminal  Law  «s»163— Fobueb  "Jbopabdt" 

— Second  Judgment. 
The  constitutional  provision,  "nor  shall  any 
person  be  twice  put  in  jeopardy  of  life  or  liberty 
for  the  same  offenBe,"  section  il.  Bill  of  Rights, 
and  the  common-law  principle  tberein  declared, 
is  broad  enough  to  mean  that  no  one  can  be 
twice  lawfully  punished  for  the  samo  offense 
Hence,  when  a  court  has  pronounced  a  judg- 
ment and  sentence  upon  the  verdict  of  a  jury, 
and  such  judgment  has  been  carried  into  execu- 
tion, the  power  of  the  court  as  to  that  offense  is 
at  an  end,  and  the  court  is  without  jurisdiction 
to  render  a  second  judgment  and  sentence  upon 
the  same  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  288;  Dec.  Dig.  «=»163; 
Action,  Cent  Dig.  |  35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jeopardy.] 

Original  application  by  Dave  Myers  for 
writ  of  habeas  corpus.  Writ  granted  and 
ball  bond  of  petitioner  discharged. 

W.  F.  Ham,  of  Oklahoma  aty,  for  peU- 
tloner.  Chas.  West  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  March  18,  1914,  there 
was  filed  in  this  court  a  petition,  duly  veri- 
fied, praying  that  a  writ  of  habeas  corpus  is- 
sue to  M.  C.  Blnion,  sheriff  of  Oklahoma 
county. 

The  petition,  in  substance,  avers:  That  on 
the  29th  day  of  December,  1913,  in  the  su- 
perior court  of  Oklahoma  county,  the  peti- 
tioner was  sentenced  in  accordance  with  the 
verdict  of  a  jury  to  be  confined  for  30  days 
in  the  county  Jail  and  to  pay  a  fine  of  |oOO, 
for  the  offense  of  "bartering,  selling,  and  oth- 
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erwlse  famishing  Intoxicating  llquora."  That 
petitioner  was  on  that  day  committed,  and 
■Ince  has  been  confined  In  the  county  Jail, 
and  that  he  is  now  Illegally  Imprlscmed  and 
has  been  unlawfully  restrained  of  his  liberty 
since  the  28th  day  of  January,  1914,  at  which 
time  the  conflnement  part  of  said  sentence 
had  been  fully  executed  and  satisfied.  -  That 
on  the  16th  day  of  March,  1014,  he  filed  bis 
petition  for  a  writ  of  habeas  corpus,  in  the 
district  court  of  Oklahoma  county,  whereHj;>- 
on  the  county  attorney  of  Oklahoma  county 
gave  oral  notice  that  an  application  would  be 
made  to  the  superior  court  aforesaid  to 
amend  the  Judgment  and  sentence  of  said 
court  on  which  said  petitioner  stands  com- 
mitted, and  on  said  day  the  Judge  of  the  su- 
perior court  of  Oklahoma  county  at  cham- 
bers caused  to  be  entered  a  new  Judgment 
and  sentence  for  the  ofFense  of  "keeping  a 
place  with  the  intention  and  for  the  purpose 
of  violating  the  prohibitory  law,"  and  which 
Judgment  concludes  as  follows: 

"It  is  farther  ordered;  adjudged,  and  decreed 
by  the  court  that  at  the  expiration  of  said  30 
days,  if  the  said  fine  of  $500  and  costs  are  not 
paid,  that  he  be  imprisoned  until  the  fine  and 
costs  are  satisfied,  and  that  the  said  fine  and 
costs  be  satisfied  and  liquirlnted  by  imprison- 
ment in  the  county  jail  at  the  rate  of  one  day 
for  each  $2  of  saia  fine  and  costs." 

That  thereupon  his  application  for  the 
writ  was  denied  by  the  district  court  of  Ok- 
lahoma county.  It  is  further  averred  that 
the  Judge  of  the  superior  court  had  no  pow- 
er to  modify  the  Judgment  after  the  term  of 
court  at  which  the  Judgment  was  rendered 
had  expired,  and  after  the  defendant  had 
served  the  term  of  confinement  fixed  by  the 
original  Judgment  and  sentence  of  the  court. 
To  the  petition  the  respondent  Interposed 
a  demurrer.  Upon  the  consideration  of  the 
demurrer,  it  is  the  Judgment  of  this  court 
that  the  same  should  be  overruled  as  not  well 
taken.  It  appears  from  the  petition,  and  it 
Is  not  traversed,  that  the  original  Judgment 
and  sentence  of  Imprisonment  had  been  fully 
executed  and  satisfied  before  the  court  at- 
tempted to  modify  the  Judgment  so  as  to  In- 
clude further  imprisonment  In  case  of  de- 
fault of  the  payment  of  the  fine  and  costs. 

The  questlcm  presented  has  been  fally  con- 
sidered and  answered  by  this  court  in  the 
case  of  Rupert  v.  State,  9  Okl.  Cr.  226,  131 
Pac.  713,  45  Ia  B.  A.  (N.  S.)  60.  The  lan- 
guage of  that  opinion  is  as  follows: 

"The  general  power  of  a  court  to  reconsider 
its  judgment  and  sentence  and  reverse,  vacate, 
or  modify  it  at  any  time  during  the  term  in 
which  it  was  rendered,  or  to  increase  or  dimin- 
ish the  sentence  which  it  has  imposed,  where  the 
original  sentence  has  not  been  executed  or  put 
into  operation,  is  undeniable.  Blah.  New  Crun. 
Proc.  I  12S8,  and  cases  cited.  This  power  is 
inherent  in  all  courts  of  record.  However,  it 
would  seem  there  must,  in  the  nature  of  the 
power  thus  exercised  by  the  court,  be  in  crim- 
inal cases  some  limit  to  it.  It  is  clear  that  a 
court  cannot  pass  two  sentences  for  the  same 
offense,  to  be  enforced  at  the  same  time.  And 
the  validity  of  a  second  Judgment  and  sentence 
must  be  because  the  first  Judgment  and  sentence 
is  le«ally  annulled  or  revoked  and  made  void. 


That  no  person  shall  be  twice  pnt  in  Jeopardy 
for  the  same  offense  is  a  universally  accepted 

Erinciple  of  the  common  law,  and  this  principle 
as  been  embodied  in  the  federal  Constitution 
and  in  all  state  Constitutions,  and  it  is  incor- 
porated in  the  Constitution  of  the  state  of  Ofcla- 
noma  by  expt-ess  provisions,  as  follows:  'Nor 
shall  any  person  be  twice  put  in  jeopardy  of  life 
or  libertv  for  the  same  offense.'  Section  21, 
Bill  of  Rights.  Jeopardy,  in  its  constitutional 
or  common-law  sense,  has  a  strict  application 
to  criminal  prosecutions  onl;i'.  The  word  'jeop- 
ardy,' as  used  in  the  Constitution,  signifies  the 
danger  of  conviction  and  punishment  which  the 
defendant  in  a  criminal  prosecution  incurs  when 

§ut  upon  trial  before  a  court  of  competent  juris- 
iction  under  a  valid  indictment,  infonnation, 
or  complaint,  and  in  this  use  it  is  applied  only 
to  strictly  criminal  prosecutions.  Stout  v. 
State,  36  Okl  744, 130  Pac.  653,  45  L.  R.  A.  (N. 
S.)  884.  'A  person  Is  not  in  legal  jeopardy  un- 
til _put  upon  trial  before  a  court  of  competent 
jurisdiction  under  an  information  or  indictment 
sufiScient  in  form  and  substance  to  sustain  a 
conviction.'  Cooley,  Const.  Lim.  (7th  Ed.)  4<57, 
and  cases  cited.  We  think  this  provision  of  the 
Bill  of  Rights,  and  the  principle  therein  de- 
clared, is  broad  enough  to  mean  that  no  person 
can  be  twice  lawfully  punished  for  the  same 
offense.  The  one  follows  from  the  other,  and 
this  constitutional  provision  is  d^gned  and  in- 
tended to  protect  the  accused  from  a  double 
punishment  as  much  as  to  protect  him  from 
two  trials.  For  this  reason  we ,  think  that, 
where  a  judgment  and  sentence  has  been  ex- 
ecuted and  satisfied,  that  ends  the  prosecution, 
ezhansts  the  power  of  the  court,  and  terminates 
its  Jurisdiction,  and  the  court  is  without  power 
or  jurisdiction  to  render  another  judgment  and 
sentence  in  the  case.  The  leading  case  uiion 
tiiis  question  is  ESx  parte  Lange,  18  Wall.  163, 
21  It,  Ed.  872.  In  that  case  the  defendant  was 
convicted  of  appropriating  mail  bags,  of  the  val- 
ue of  less  than  $2o,  the  punishment  for  'which 
offense,  sa  provided  by  statute,  was  imprison- 
ment for  not  more  than  one  year  or  a  fine  of  not 
less  than  $10  or  more  than  $200.  The  sentence 
was'  one  year's  imprisonment  and  $200  fine. 
He  defendant  was  committed  in  pursuance  ot 
the  sentence,  and  paid  the  fine  the  day  after  his 
commitment  On  the  second  day  aft^  hia  com- 
mitment he  was  brought  by  habeas  corpus  before 
the  same  judge  who  sentenced  mm,  who  vacated 
the  former  Judgment  and  sentenced  the  defend- 
ant anew  to  one  year's  imprisonment  The  case 
came  before  the  Supreme  Court  of  the  United 
States  on  habeas  corpus,  and  the  defendant 
was  discharged,  on  the  ground  that  where  a 
statute  Imposes  as  a  punishment  a  fine  or  im- 
prisonment, and  the  court  has  both  fined  and 
imprisoned  the  defendant,  who  thereuiwn  pays 
the  fine,  the  court  has  no  power,  even  during  the 
same  term,  to  modify  the  judgment  by  imposing 
imprisonment  instead  ot  the  former  aoitenceL 
One  of  the  alternative  requirements  of  tbe  stat- 
ute having  been  satisfied,  the  power  of  the  court 
as  to  the  offense  was  at  an  end." 

Our  procedure  criminal  provides  that: 
"A  judgment  that  the  defendant  be  imprison- 
ed and  pay  a  fine  and  costs  may  also  direct  that 
at  tbe  end  of  the  prison  sentence  he  be  impris- 
oned until  the  fine  and  costs  are  satisfied,  speta- 
fying  the  extent  of  tbe  imprisonment,  which  can- 
not exceed  one  day  for  every  two  dollars  of  the 
fine  snd  costs."     Section  6868,  Rev.  Laws. 

Therefore,  after  the  execution  of  the  SO- 
day  sentence,  the  defendant  could  not  be  le- 
gally held  until  the  fine  and  the  costs  were 
satisfied  as  by  law  provided,  for  tbe  rea- 
son that  the  Judgment  and  sentence  rendered 
against  the  defendant  on  the  28th  day  ot 
December,  1913,  and  set  forth  in  the  commit- 
ment «i  which  be  was  being, held,  did  not 
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direct  tliat  In  defanit  of  the  payment  of  tbe 
fine  and  coBta  he  be  farther  confined  un- 
til such  fine  and  costs  are  satisfied  as  by  law 
provided,  and  the  trial  court  was  without  Ju- 
risdiction to  render  a  second  Judgment  and 
sentence  npon  the  same  charge  or  correct 
the  original  Judgment  after  such  Judgment 
bad  been  executed,  as  In  this  respect  the 
power  of  the  court  must  be  exercised  when 
the  original  Judgment  is  rendered.  It  fol- 
lows that  the  second  Judgment  and  sentence 
was  Illegal  and  void. 

The  petitioner  having  been  enlarged  on  ball 
pending  the  determination  of  this  cause,  said 
bond  is  discharged. 


VENN  ▼.  lATOUR  ORBEK  B.  GO.  et  a1. 
(Supreme  Oourt  of  Idaho.     Oct.  28,  1916.) 

1.  Masteb  and  Sebvant  €=>83  —  Compensa- 
tion FOB  Sebvices— Statdtobt  Pbovisions. 

Chapter  170,  Seas.  Laws  1911,  p.  565,  which 
provides  for  the  protection  of  empIoyAi  who  are 
discharged  or  quit  their  employment  without 
having  received  the  wages  due  them,  by  its  terms 
is  limited  to  the  employer  of  labor,  and  does  not 
embrace  an  owner  of  property  apon  which  labor 
is  performed,  when  such  owner  was  not  the  em- 
ployer of  the  persons  who  performed  such  labor. 
[E<d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  78-«l;  Dec.  Dig.  «=383.] 

2.  RAtLSOADS  «s>158(4>— LxxNS— Glaius  Pbo- 

TECTED. 

Held,  there  is  no  provision  of  the  statntes 
of  this  state  under  which  a  lien  may  be  cre- 
ated against  property  of  a  railroad  corporation 
for  board  famished  by  a  boarding  house  keeper 
to  the  employes  of  a  contractor,  or  in  favor  of  a 
third  party  for  horses  hired  from  such  party  by 
a  contractor  and  used  in  the  construction  of 
railroad  works,  or  in  favor  of  a  third  person  for 
hoTse  feed  furnished  to  a  contractor  while  en- 
gaged in  the  constmetion  of  such  railroad  works. 
[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  489,  490;  Dec.  Dig.  «8=>159(4),] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;   Bobt  N.  Dimn,  Judge. 

Action  by  William  Fenn  against  the  Latour 
Creek  Railroad  Company  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeaL 
Remanded,  with  instructions  to  modify  Judg- 
ment, and  Judgment  as  modified  affirmed. 

EMward  H.  Berg,  of  Coeur  d'Alene,  for  ap- 
pellants. McFarland  &  McFarland,  of  Coeur 
d'AJene,  for  respondent 

BUDOB,  J.  This  action  was  brought  by 
TesSMndent  to  foreclose,  against  the  property 
ot  appellant  railroad  company,  five  liens,  one 
beld  "by  respondent  in  his  own  right,  and  four 
ivlilcb  had  been  assigned  to  him.  Two  of 
tbe  llena  were  for  work  and  labor  performed 
In  tlie  construction  of  appellant's  railroad; 
one,  that  of  CablU,  was  for  such  labor  and 
tor  t)oard  furnished  to  men  working  upon 
tbe  railroad  grade;  one,  that  of  Mrs.  Rich- 
ards, for  team  hire ;  and  the  fourth,  that  of 
Framds,  for  such  labor  and  for  horse  feed. 
Tbe   txMrd,  team  hire,  and  horse  feed  were 


famished  to  one  Watson,  a  contractor  for  the 
appellant  railroad  company,  and  not  to  said 
company.  The  trial  court  awarded  Judgment  of 
foreclosure  in  favor  of  resiwndent  not  only  for 
the  full  amount  of  the  liens,  which  was  $319.- 
76,  but  also  for  penalties  covering  the  liens  for 
labor  for  a  period  of  30  days,  amounting  to 
$390;  for  witness  fees  in  fkvor  of  each  lien- 
bolder  at  |3  per  day  and  26  cents  per  mile, 
amounting  to  $89.60 ;  for  costs  for  filing  each 
lien,  amounting  to  $26.20;  and  for  $150  at- 
torney fee— making  a  total  of  $1,096.20.  From 
this  Judgment  the  present  appeal  is  taken, 
uid  for  a  reversal  of  tbis  Judgment  counsel 
for  appeUant  aesigna  and  relies  npon  eleven 
assignments  of  error,  all  of  which  Involve 
the  sufficiency  of  tbe  evidence  to  support  the 
findings  of  fact  made  by,  and  tlie  Judgment 
of,  the  trial  court,  and  will  be  diqK>sed  of 
together. 

At  the  outset  It  is  conceded  that  the  prop- 
erty of  appeUant  is  subject  to  the  liens  for 
work  and  labor  actually  performed  upon  ap- 
pellant's railroad  right  of  way,  for  the  costs 
of  filing  such  liens,  and  for  reasonable  at- 
torney's fee  for  tbe  foreclosure  thereof.  This 
would  be  true  whether  such  labor  was  per- 
formed at  the  instance  of  the  appeUant  or 
its  contractor,  Watson; 

The  respondent  seeks,  also,  to  subject  the 
property  of  the  appeUant  company  to  penal- 
ties, as  inx>vlded  in  chapter  170  of  1911  Sess. 
Laws,  p.  566,  which  provides  as  follows: 

/'Section  1.  Whenever  any  employer  of  labor 
snaU  hereafter  discharge  or  lay  off  his  or  its 
employes  without  first  paying  them  the  amount 
of  any  wages  or  salary  •  •  •  due  them.  In 
cash,  lawful  money  of  the  T7nited  States,  or  its 
equivalent,  or  shall  fail  or  refuse  on  demand  to 
pay  them  in  like  money,  or  its  equivalent,  tbe 
amount  of  any  wages  or  salary  at  the  time  the 
same  becomes  due  and  owing  to  them  under  their 
contract  of  employment,  whether  employed  by 
tbe  honr,  day,  week  or  month,  eadt  of  his  or 
its  employes  may  charge  and  coUect  wages  in 
the  sum  agreed  upon  in  the  contract  of  employ- 
ment for  each  day  his  employer  Is  in  default  un- 
til he  is  paid  in  fuU,  without  rendering  any  serv- 
ice therefor;  provided,  however,  he  shall  cease 
to  draw  such  wages  or  salary  tltlrty  (30)  days 
after  such  default. 

"Sec.  2.  Every  employ^  shaU  have  such  lien 
and  all  other  rights  and  remedies  for  the  protec- 
tion and  enforcement  of  such  salary  or  wages  as 
he  would  have  been  entitled  to  had  he  rendered 
services  therefor  in  manner  as  last  employed."   . 

[1]  From  the  record  in  this  case  it  clearly 
appears  that  aU  the  Uenholdets  were  hired 
by  H.  C.  Watson,  a  contractor  of  the  appel- 
lant company,  who  was  also  made  a  Joint 
defendant  with  appeUant  company,  and  that 
tbey  were  not  employed  by  the  appeUant 
company.  Their  testimony  shows  that  they 
never  had  any  agreement  of  employment 
with  appeUant  company,  that  they  were  nev- 
er discharged  or  laid  off  by  said  company, 
and  that  they  made  no  demand  npon  it  tor 
their  pay.  In  other  words,  no  contractual 
relationship  existed  between  the  appeUant 
company  and  the  Uenholdera  This  being 
true,  it  is  our  opinion  tliat  imder  the  provi- 
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Bions  of  the  statnte  set  ont  above  the  appel- 
lant company  is  not  liable  for  statutory  pen- 
alties. The  statute,  by  its  terms,  la  limited 
to  the  employer  of  labor,  and  It  cannot  be  so 
construed  as  to  embrace  the  owner  of  proi>- 
erty  upon  which  labor  is  performed,  when 
sudi  owner  was  not  the  employer  of  the 
laborers  in  question.  The  Judgment  of  the 
trial  court,  in  so  far  as  it  undertakes  to  as- 
sess penalties  against  the  appellant  company. 
Is  void. 

[2]  The  next  question  for  our  consideration 
is  the  validity  of  that  portion  of  the  judg- 
ment covering  board  furnished  employes  of 
the  contractor,  amounting  to  $129.45,  horse 
hire  amounting  to  $36,  horse  feed  amounting 
to  $5.20,  and  the  expenses  of  filing  the  liens 
covering  these  three  claims. 

We  are  aware  of  no  statutory  authority  un- 
der which  a  lien  may  be  created  in  favor 
of  a  third  party  against  property  of  an  own- 
er for  an  Indebtedness  incurred  for  horse 
hire  by  a  contractor,  or  for  horse  feed  fur- 
nished to  a  contractor ;  nor  do  we  know  of 
any  statutory  authority  pursuant  to  which 
a  lien  may  attach  to  the  property  of  one  in 
favor  of  a  boarding  house  keeper  for  board 
furnished  employ^  of  a  contractor,  engaged 
in  the  construction  of  a  railroad  grade  or 
works. 

In  the  case  of  Anderson  v.  Great  Northern 
RaUway  Co.,  25  Idaho,  433,  138  Pac.  127, 
Ann.  Cas.  1916C,  191  (a  case  which,  although 
not  directly  in  point,  Involves  the  same  prlp- 
dples  as  the  case  now  under  consideration), 
this  court  declared  unconstitutional  that  part 
of  chapter  226,  Sess.  Laws  1911,  p.  727,  which 
provided  that  "every  person,  firm,  company 
or  corporation  selling  or  furnishing  supplies, 
groceries,  feed  or  other  necessaries  to  any 
contractor,  boarding  bouse  keeper  or  other 
person,  firm  or  corporation  to  be  used  npon 
and  while  such  contractor,  boarding  house 
keeper  or  other  person,  firm  or  corporation, 
or  the  employer  of  such  contractor,  boarding 
house  keeper  or  other  person,  firm  or  cor- 
poration is  engaged  in  obtaining,  securing, 
cutting  or  manufacturing  saw  logs,  spars, 
pUes,  cord  wood,  ties  or  lumber,  has  a  Hen 
upon  the  same  for  the  value  of  the  supplies, 
groceries,  feed  or  other  necessaries  so  fur- 
nished," for  the  reason  that  it  did  not  pro- 
vide for  notice  to  such  owner,  and  tiierefore 
constituted  the  taking  of  pr(^)erty  without 
due  proces  of  law.  Among  other  things,  the 
court  said  In  that  case: 

"It  furnishes  the  owner  of  the  property  no  no- 
tice and  affords  him  no  method  of  protecting 
himself  against  any  such  claim,  and  charges  him 
with  a  claim  which  may  equal  or  exceed  th«  val- 
ue of  the  property,  although  he  has  paid  the  con- 
tract price  to  the  man  who  actually  did  the  la- 
bor. •  •  •  When  the  owner  of  property 
makes  a  contract  to  have  work  done  on  such 
property,  be  presumably  contracts  to  pay  the  full 
value  of  such  work,  and  he  certainly  cannot  fore- 
see what  groceries,  feed,  and  Supplies  the  con- 
tractor or  laboring  men  may  purchase  or  need 
in  coarse  of  'the  performance  of  such  work.  Jf  en 


must  eat,  and  teams  innat  be  fed,  whether  tbey 
be  working  or  not,  and  to  charge  a  property  own- 
er or  one  having  building  done  or  material  fnr- 
nished  with  all  the  'supplies,  groceries,  feed  or 
other  necessaries*  which  the  contractor  or  any  M 
his  men  may  purchase  and  use  daring  the  per- 
formance of  such  work,  without  giving  or  serv- 
ing any  notice  thereof  on  the  person  to  be  charg- 
ed, would  certainly  be  taking  the  property  of  one 
man  and  giving  it  to  another  without  'due  pro- 
cess of  law'  and  without  affording  the  party 
'the  equal  protection  of  the  law.'  " 

It  therefore  follows  that  that  portion  of 
the  Judgment  tn  favor  of  respondent  covering 
penalties  amounting  to  $390,  board  furnished 
employes  of  the  contractor  amonnting  to 
$129.45,  use  of  horses  hired  by  said  contrac- 
tor amounting  to  $36,  horse  feed  anaountlng 
to  $5.20,  and  the  costs  of  filing  the  lien  for 
team  hire,  that  particalar  lien  having  been 
filed  for  team  hire  exclusively,  is  void. 

This  cause  is  remanded,  with  instructions 
to  the  trial  court  to  modify  its  Judgment  in 
accordance  with  the  views  herein  expressed, 
and  the  Judgment  as  so  modified  Is  affirmed. 
Costs  are  awarded  to  appellant 

SULLIVAN,  a  J.,  and  MORGAN,  J„  ood- 
cur. 


TA"YLOR  V.  LTTTA 

LTTLE  V.  SPRINGSTON  LtTMBEK  CO. 
(TATLOR,  Intervener). 

(Supreme  Court  of  Idaho.    Oct.  2S,  1916.) 

1.  Fraud  4=»55  —  Rkiiedies  or  Pastics  —  Ad- 
uissiBiLnr  or  Bvidenck. 

While  the  purchaser  of  real  property  has  a 
right  to  rely  upon  the  representadona  made  by 
the  vendor  as  to  the  boundary  linea  thereof, 
where,  as  in  this  case,  purchase  of  timber  situ- 
ated upon  certain  land  has  been  made  and  tbe 
purchaser  testifies  that  a  blazed  line  was  pointed 
out  to  bim  by  the  vendor  as  the  true  boondarr 
and  that  he  believed  the  representation  so  made 
and  acted  upon  it  to  his  injury,  and  the  vendor 
denies  that  he  made  such  representation,  and 
where  it  appears  that  the  pui^aser  and  others, 
prior  to  the  transaction  being  completed,  nude 
an  estimate  of  the  timber  in  question,  it  is  not 
error  to  admit  evidence  showing  that  it  ia  coa- 
tomary  for  timber  cruisers  to  definitely  locate 
the  boundaries  of  land  upon  which  timber  is 
situated,  before  making  an  estimate  thereof,  and 
that  it  would  have  been  easy  to  do  so,  as  tending 
to  establish  the  probability,  or  improbability,  of 
the  testimony  of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  {  62 ;  Dec.  Dig.  «=»56.] 

2.  Tbial  <S=>295(1)  —  Instbuctions  —  Oos- 

BTTRUCTION  AS   WHOIX. 

Although  certain  instructions,  and  portioDS 
of  others,  may  not  accurately  state  the  law  ap- 
plicable to  the  facta  in  a  case,  when  read  and 
considered  alone,  if  read  in  the  light  of  tbe  en- 
tire charge  given  to  tbe  Jury  they  are  not  mis- 
leading the  giving  of  such  Instructions  will  not 
constitute  reversible  error.  All  instructions  giv- 
en in  a  case  must  be  read  and  considered  to- 
gether, abd  where  they  are  AOt  inconsistent,  but 
may  b^  reasonably  and  fairly  harmo'niied,  it  vill 
be  assilmed  that  ibi  Jury  gave  due  <(N>nsideratioa 
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to  the  inatractlaia  u  n  whole  latiier  than  to  an 
isolated  portion  there<tf. 

[Ed.  Note.— For  other  coses,  see  Trial,  Cent 
Dig.  {(  703,  704,  713 ;  Dec.  Dig.  «=.205(1).] 

Appeal  from  District  Court,  Kootenai 
Coanty;   R.  N.  Dnnn,  Judge. 

Action  by  H.  C.  Taylor  against  Clarence  L. 
Lytle.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Action  by  Clarence  I/. 
Lytle  against  tbe  Sprlngston  Lumber  Com- 
pany. H.  C.  Taylor,  Intervener.  From  a 
Judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

Ezra  R.  Wbltla,  of  Coeur  d'AIene,  for  ap- 
pellants. O.  H.  Potta,  of  Coeur  d'AIene,  for 
respondent. 

MORGAN,  3.  During  the  faU  of  1911, 
negotiations  were  entered  Into  between  ap- 
pellant Taylor  and  the  respondent  looking  to 
the  purchase  by  the  former  from  the  latter 
of  the  timber  situated  upon  the  S.  Mi  of  the 
N.  W.  %  and  the  N.  W.  %  of  the  S.  W.  % 
of  section  34,  and  the  S.  E.  >4  of  the  N.  E.  % 
of  section  33,  township  49  N.,  range  2  W.,  B. 
SC  The  result  of  these  negotiations  was 
that  the  parties  agreed  upon  $12,000  as  the 
purchase  price  of  the  timber  and,  Taylor  be- 
ing \inable  to  finance  the  deal,  procured  ap- 
pellant Sprlngston  Lumber  Company  to  do 
so  for  him.  On  December  12,  1911,  the  par- 
ties met  In  Spokane,  Wash.,  where  Lytle  and 
his  wife  made,  executed,  and  delivered  to  the 
lumber  company  a  deed  transfening  to  it  ti- 
tle to  the  timber  and  received  from  it,  in 
consideration  therefor,  the  sum  of  $6,000  and 
its  three  promissory  notes  for  $2,000  each. 
It  appears  that  the  deed  was  so  drawn  as  to 
convey  title  to  the  lumber  company,  instead 
of  to  Taylor,  in  order  to  secure  the  repay- 
ment to  It  by  him  of  the  purchase  price,  and 
that  at  the  time,  and  ag  a  part  of  the  trans- 
action, it  entered  into  a  contract  with  him 
whereby  it  purchased  all  the  white  pine  saw 
timber  on  the  land.  It  further  appears  that 
two  of  the  promissory  notes  liave  been  paid 
and  that  the  other  remains  unpaid.  It  la 
contended  by  Taylor  that  In  this  transaction 
Lytle,  with  the  Intent  and  purpose  of  deceiv- 
ing and  defrauding  him  and  of  inducing  him 
to  buy  the  timber,  pointed  out  a  certain 
Blazed  line  which  he  represented  to  be  the 
true  north  boundary  of  his  land;  that  it  was 
not  the  true  line,  but  was  located  about  265 
feet  north  of  and  parallel  with  the  actual 
boundary;  that  by  reason  of  this  fraud,  mis- 
representation, and  deception  be  was  led  to 
belieye,  and  did  believe,  he  was  purchasing 
and  would  receive  a  body  of  valuable  timber 
situated  upon  a  strip  of  land  about  265  feet 
wide  and  three-quarters  of  a  mile  long  which 
was  no  part  of  the  land  of  respondent  but. 
In  truth  and  In  fact,  lies  Immediately  north 
of  and  contiguous  to  the  S.  %  of  the  N.  W. 
%  at  section  34  and  the  8.  B.  %  of  the  N.  E. 
^  ot  section  33  above  described.  It  is  far- 
ther contended  by  Taylor  that  had  he  not 


been  so  misled,  deceived,  and  defttauded  he 
would  not  hare  purchased  the  timber,  and 
that  by  reason  thereof  he  has  suffered  the 
damages.  In  order  to  recover  which  the  ac- 
tion of  Taylor  y.  Lytle  was  commenced.  The 
case  last  •above  mentioned  has  been  before 
this  court  heretofore  upon  appeal  from  an 
order  of  the  district  court  sustaining  a  de- 
murrer to  the  complaint,  and  Is  reported  in 
26  Idaho,  97,  141  Pac.  92,  where  the  sub- 
stance of  Taylor's  contention  is  set  out 
Lytle,  In  his  answer,  denied  the  material 
allegations  of  the  complaint,  and  it  Is  his 
contention  that  he  did  not  point  out  the 
blazed  line  In  question  as  the  true  north 
boundary  of  his  land.  In  case  of  Lytle  v. 
Sprlngston  Lumber  Company  the  respondent 
here  seeks  to  recover  upon  the  nnpald  prom- 
issory note  of  $2,000,  heretofore  mentioned. 
In  this  action  the  lumber  company  answered 
and  Taylor  intervened,  both  relying  upon  the 
facts  disclosed  in  the  complaint  In  case  of 
Taylor  y.  I<ytle  as  a  defense  to  the  action 
upon  the  note.  The  cases  were  consolidated 
In  th^  .district  court,  where  trial  was  bad 
to  a  Jury  which  resulted  In  verdicts  In  both 
cases  In  fiivor  of  Lytle  upon  which  Judg- 
ments were  entered,  from  which  these  ap- 
peals have  been  taken. 

A  motion  to  dismiss  the.  appeal  in  case  of 
Taylor  v.  Lytle  was  made  by  respondent 
which  is  based  upon  the  ground  that  the 
transcript  'waa  not  filed,  nor  served,  within 
60  days  after  the  appeal  was  perfected.  In 
opposition  to  this  motion,  the  attorney  for 
appellant  has  made  an  affidavit  setting  forth 
the  reasons  for  the  delay  from  which  it  satis- 
factorily appears  to  this  court  it  was  due  to 
no  fault  upon  the  part  of  apipellant  nor  his 
counsel.    The  motion  Is  therefore  overruled. 

[1]  Counsel  for  appellants  complain  of  the 
action  of  the  trial  Judge  In  permitting  evi- 
dence to  be  Introduced  tending  to  show  the 
usual  custom  of  timber  cruisers  In  estimating 
timber.  It  appears  from  the  record  that 
Taylor  had  this  timber  estimated  before  he 
bought  it  and  that  he  assisted  In  the  work. 
The  testimony  complained  of  tends  to  show 
that  it  Is  the  usual  custom,  before  making  an 
estimate  of  timber,  to  locate  the  boundaries 
of  the  land  upon  which  It  is  situated  and 
that  It  would  have  been  easy  to  have  done 
so  In  this  case.  It  is  appellants'  contention 
that  such  testimony  has  no  place  In  a  case 
of  this  kind,  since  Taylor  had  a  right  to  rely 
upon  the  representations  made  by  Lytle.  It 
Is  clear  this  evidence  was  offered  and  accept- 
ed as  tending  to  show  the  probability,  or  Im- 
probability, of  the  contention  of  Taylor  that 
respondent  represented  to  him  the  blazed 
line  as  the  true  north  boundary  of  his  land 
and  of  Lytle  who  testified '  that  he  did  not 
make  such  a  representation.  The  testimony 
was  competent  for  that  purpose  and  it  was 
not  error  to  admit  it  The  action  of  the 
court  In  admitting  certain  other  evidence  is 
assigned  as  error,  but  we  find  these  assign- 
ments to  be  equally  without  merit 
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[2]  It  is  nrged  that  certain  Inetractlong 
given  to  the  Jury  do  not  correctly  state  the 
taw,  and,  the  action  of  the  trial  Judge  In  re- 
fusing to  give  others  Is  assigned  as  error. 

It  is  true  that  some  of  the  instmctlons, 
and  portions  of  'others,  complained'  of,  when 
read  and  considered  alone,  do  not  accrtrately 
state  the  law  applicable  to  the  facta  In  the 
case;  but,  when  read  In  the  light  of  the 
entire  charge  given  to  the  jury,  they  are 
not  misleading  and  do  not  constitute' reversi- 
ble error.  The  nib  in  this  state  Is  well  es- 
tablished that  all  the  Instmctiona  given  in 
a  case  must  be  read  and  considered  together 
as  a  whole,  and  where  they  are  not  Inconelst- 
ent,  but  may  be  reasonably  and  fairly  har- 
monized. It  wlU  be  assumed  that  the  Jury  gave 
due  consideration  to  the  whole  instructions 
rather  than  to  an  Isolated  portion  thereof. 
Cady  V.  Keller,  28  Idaho,  368,  164  Pac.  629, 
and  cases  therein  cited. 

The  Judgment  of  the  trial  court  Is  affirmed. 
Costs  are  awarded  to  respondent 

SULLIVAN,  a  J.,  and  BUDOB,  J.,  con- 
cur. 


DRTTMHELLBR  v.  DAYTON  et  nx. 
(Supreme  Oourt  of  Idaho.    Oct  81,  1916.) 

1.  Plkadino    «=»16&— Anbweb— Aixboatioits 
Desmxd  Coittbovkbtbd. 

The  statement  of  any  new  matter  In  an  an- 
swer in  avoidance  or  constituting  a  defense  or 
counterclaim  is,  on  the  trial,  deemed  to  be  con- 
troverted by  the  opposite  par^. 

[^Sd.  Note,— For  other  cases,  see  Pleading, 
Cent  Dig.  H  821^-828:   Dee.  Dig.  «=»166.] 

2.  Tbiai.  «s>191(2)— iNSTBucnoiTB— AsstrxF- 
TioNS  AS  TO  Facts. 

Instruction  nambered  6  examined,  and  found 
to  be  erroneous,  in  that  it  assumed  that  a  ma- 
terial controverted  fact,  in  support  of  which  no 
evidence  was  offered,  had  bran  established. 
Held,  that  by  reaaqn  of  this  error  the  action  of 
the  judge  in  setting  aside  tlia  verdict  and  grant- 
ing a  new  trial  was  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  Si  422,  426;   Dec.  Dig.  <e=9l91(2).] 

Appeal  from  District  Court,  Boundary 
County;   John  M.  Flynn,  Judge. 

Action  by  Jerome  L.  Drumheller  against 
Denver  P.  Dayton  and  wife.  From  an  order 
granting  a  new  trial,  defendants  appeal. 
AtUrmed. 

J.  F.  AUsbie  and  J.  Ward  Amey,  both  of 
Coeur  d'Alrae,  for  appellants.  A.  H.  Con- 
ner, of  Sandpolnt,  for  respondent 

MOBOAN,  J.  Tills  action  was  commoic- 
ed  by  respondent  to  foreclose  a  morgage  on 
160  acres  of  farm  land  in  Boundary  county 
and  to  recover  possession  of  certain  p«son- 
al  pn^ter^. 

The  record  discloses  that  appellants  pnt^ 
chased  the  real  estate  and  perMmal  property 
in  question  from  respondent  on  August  17, 
1012;  that  tbe  purchase  price  agreed  upon 
was  110,000:   that  $2,600  thereof  was  paid 


In  cash ;  that  a  prl<nr  mortgage,  slven  to  se- 
cure the  payment  of  $6,000,  was  assomed  by 
the  purchasers,  and  that  the  indebtedness 
of  $2,600  remaining  was  evidenced  by  two 
promissory  notes  of  $1^260  eaidi,  executed 
and  delivered  by  appellants  to  respondent 
one  due  <m  or  before  one  year  and  the  other 
on  or  before  two  years  after  the  date  there- 
of; that  the  mortgage,  the  foreclosure  of 
whldi  is  sought,  was  given  to  secure  the 
payment  of  these  notes;  and  that  when  it 
was  given,  and  as  a  part  of  the  transaction 
of  purcliase  and  sale,  the  parties  entered 
into  a  contract  wherein  it  was  agreed,  among 
other  things,  that  appellants  should  have 
immediate  possession  of  all  the  property, 
and  upon  payment  of  the  note  first  to  fall 
due  respondent  would  execute  and  deliver 
to  them  a  bill  of  sale  of  the  personal  proper- 
ty. It  further  appears  that  at  the  time  of 
the  commencement  of  this  action  both  notes  I 
were,  according  to  their  terms,  past  due, 
and  $1,987.77,  together  with  interest  thereon 
from  August  17,  1913,  remained  unpaid. 

Appellant  Denver  P.  Dayton  alleged  in  his 
separate  answer  that  the  note  for  $1,260 
first  to  become  due  represented  the  purchase 
price  of  the  personal  property,  and,  further, 
by  way  of  counterclaim,  that  respondent, 
prior  to  the  purchase  and  sale  of  the  pr<^ 
erty,  falsely  and  fraudulently  represented  to 
him  and  led  him  to  believe  that  only  four 
or  five  acres  of  the  land  overflowed,  and 
that  water  did  not  remain  npon  it  a  snfB- 
dent  length  of  time,  nor  in  sufficient  quan- 
tity, to  Interfere  with  the  production  of 
crops  thereon;  that,  in  truth  and  in  taut, 
much  more  than  that  amount  <rf  the  land 
overflowed  annually,  and  that  water  remain- 
ed thereon  for  such  a  length  of  time  auad  in 
such  quantity  as  to  make  it  practically  unfit 
for  the  production  of  agricultural  ctopa,  and 
that,  had  he  not  been  so  misled  and  defraud- 
ed, but  had  he  known  the  true  conditions, 
he  would  not  have  purchased  the  land; 
that  had  the  real  estate  been  as  represent- 
ed, it  would  have  been  worth  the  price  he 
contracted  to  pay  for  it  namely,  $8,750,  but 
that  it  was  not  actually  worth  to  exceed 
$5,000;  and  that  by  reason  of  the  fraud 
perpetrated  upon  him  by  respondent  he  has 
been  and  is  damaged  in  the  sum  of  $3,750. 

The  case  was  tried  to  a  Jury,  whidi  ren- 
dered a  verdict  upon  the  counterclaim  of 
appellant,  Denver  P.  Dayton,  in  hts  tbror, 
and  assessed  his  damage  at  $3,750.  Re 
spondent  filed  a  motion  for  a  new  trial. 
and,  after  considering  the  same,  the  conrt 
made  and  entered  an  order  which  is,  in  part, 
as  follows: 

"It  is  further  ordered  that  the  motion  of  the 
plaintiff  to  vacate  the  verdict  of  the  jury  render- 
ed upon  the  issues  presented  by  the  coonterelaim 
and  affirmative  defense  of  the  defaidant  and  to 
grant  a  new  trial  on  said  issues,  be,  and  th* 
same  is  hereby,  granted  upon  the  following 
grounds,  to  wit:  (1)  That  the  verdict  is  against 
the  law;   (2)  that  the  court  erred  in  gtving  in- 
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Btraction  No.  B  to  the  Jozr;  (3)  that  snbatan- 
tial  Justice  has  not  been  done  by  the  Terdict  of 
the  fuiy." 

This  appeal  is  from  that  order. 

[1]  Aa  will  be  observed  from  the  fore- 
going, the  allegatloDa  that  the  purchase 
price  of  the  land  was  ^75Q'  and  that  of  the 
personal  property  $1,250  occur  in  the  an- 
swer as  an  affirmative  defense  and  counter- 
claim. These  allegations  are  deemed  to  be 
denied  by  respondent  who  was  plaintiff 
below.  Section  4217,  Bev.  Codes,  Is  as  fol- 
lows: 

"Every  material  allegation  of  the  complaint 
not  controverted  by  the  answer,  must,  for  the 
purposes  of  the  action,  be  taken  aa  true;  the 
statement  of  any  new  matter  In  the  answer,  in 
avoidance  or  constitatiiiK  a  defense  or  counter- 
claim, mast,  on  the  trial,  be  deemed  controvert- 
ed by  the  opposite  par^." 

[2]  Ibese  were  material  allegations  of  fact 
necessary  to  be  established  by  the  appellant 
Denver  P.  Dayton  in  order  to  fix  the  amonnt 
of  damage  he  sustained  by  reason  of  the 
fraud  which  he  alleged  was  perpetrated 
upon  him.  The  record  discloses  no  evidence 
tending  to  establish  the  purchase  price  of 
the  land  alone,  but  it  la  agreed  that  the  real 
estate  and  perscmal  pnqierty  together  were 
sold  for  110,000.  The-fact  that  a  bill  of  sale 
was  to  be  made  conveying  absolute  title  to 
tbe  personal  property  to  appellants  upon 
tbe  payment  of  one  of  tbe  promissory  notes 
for  $1,2S0  cannot  be  deemed  to  fix  Its  value 
at  that  amount  since,  in  the  transacticm, 
$2,500  was  paid  in  cash,  a  luirt  or  all  of 
which  may  have  been  considered  as  apply- 
ing upon  the  pur<diase  price  of  the  personal 
property. 

The  instruction  numbered  0  mmttoned  In 
the  order  appealed  from  Is  as  follows: 

"If  von  find  for  the  defendant  upon  the  que*- 
tion  of  fraud  as  alleged  in  his  counterclaim,  then 
it  will  be  necessary  for  roa  to  determine  the 
amount  of  the  defendants  damages.  The  de- 
fendant claims  that  the  contract  price  of  the 
land  is  $8,760,  and  if  yon  find  for  him,  his 
damages  will  be  the  difference  between  that  sam 
and  the  value  of  the  land  as  the  evidence  shows 
it  to  have  been  in  the  condition  it  was  on  Au- 

§U8t  17,  1912;  in  other  words,  yon  will  fix  and 
etermine  the  value  of  the  land  in  its  actual  con- 
dition on  the  17th  day  of  Angnst,  1912,  and  sub- 
tract that  sum  from  $8,760,  and  the  difference 
will  be  the  amonnt  of  the  defendant's  damages, 
and  this  amount  yon  will  return  in  your  vei^ 
diet,  without  regard  to  the  notes  in  suit  or  either 
of  them." 

It  was  manifestly  error  for  the  trial 
judge  to  assume  that  $8,750  was  the  pur- 
cbase  price  of  the  land,  and  no  other  instruc- 
tion was  given  which  would  have  a  tenden- 
cy to  correct  It  As  above  Indicated,  this 
was  a  controverted  fact  for  the  Jury  to  de- 
termine from  the  evidence.  38  Cya  1657. 
When  the  attention  of  tbe  learned  trial 
Judge  was  directed  to  this  error,  he  set  aside 
tbe  verdict  and  granted  a  new  trial,  as  it 
was  his  duty  to  do. 

Counsel  for  the  respective  parties  have 
discussed     the     evidence     at     considerable 


length  In  support  of  and  In  opposition  to  the 
third  reason  stated  In  tbe  order  granting  a 
new  trial  "that  substantial  Justice  has  not 
been  done  by  the  verdict  of  the  Jury,"  and 
many  authorities  have  been  brought  to  our 
attention  tending  to  establish  the  rule  that 
the  granting  or  denying  of  a  new  trial  rests 
In  tbe  sound  discretion  of  the  trial  court 
Since  the  giving  of  Instruction  numbered  6 
In  this  case  was  a  sufficient  reason  for  set- 
ting aside  tbe  verdict,  and  since  a  new  trial 
of  the  case  must  be  had,  we  do  not  deem  it 
to  be  necessary,  nor  would  it  be  proper,  for 
us  to  discuss  the  sufficiency  of  the  evidence. 
The  order  appealed  from  is  affirmed. 
Costs  are  awarded  to  respondent. 

STTLLIYAN.  a  J.,  and  BUDGB.  J.,  con- 
cur. 


In  re  BROWN'S  ESTATE.     (No.  13472.) 
(Supreme  Court  of  Washington.    Nov.  13, 1916.) 

EXBOtTTOBS  ANn  Administbatobs  «s>111(8)— 

Costs— Rks  Judioata. 
Where  on  final  judgment  after  affirmance  on 
appeal  of  a  judgment  in  a  will  contest,  the  court 
renised  to  tax  costs  against  the  unsuccessful 
contestants,  the  executrix  of  the  estate  could 
not  charge  the  contestants  with  fees  and  ex- 
penses of  the  contest  proceedings  in  her  final 
account,  since  tiie  prior  ruling  of  the  court  on 
application   for  such  taxation  was  cooelusive, 

[Eld.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  461-463; 
Dea  Dig.  <Si=»lll(3).] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County :  Bruce  Blake,  Judge. 

In  tbe  matter  of  the  estate  of  Sarah  J. 
Brown,  deceased.  Appeal  by  Nellie  Camp, 
executrix,  from  order  refusing  to  allow 
an  Item  in  final  account,  charging  George  U. 
CkMlfrey  ana  another,  unsuccessful  contest- 
ants of  the  will,  with  fees  and  expenses  of 
contest    Affirmed. 

Hamblen  &  Gilbert,  of  Spokane,  for  appel- 
lant W.  D.  Scott,  of  Spokane,  for  respond- 
ent 

FUI/LEBTON,  J.  On  June  SO,  1912,  the 
respondents,  by  their  guardian  ad  litem,  in- 
stituted proceedings  in  the  superior  court  of 
Spokand  county  to  contest  the  will  of  Sarah 
J.  Brown,  deceased.  The  lower  court  sus- 
tained the  validity  of  the  will,  and  on  appeal 
to  this  court  tbe  Judgment  was  affirmed. 
In  re  Brown's  Estate,  83  Wash.  528, 146  Pac. 
601.  In  tbe  final  Judgment  entered  In  the 
contest  proceedings,  tbe  trial  court  refused 
to  tax  tbe  fees  and  expenses  of  the  appeal 
to  tbe  losing  party.  There  was  no  cross- 
appeal  on  the  part  of  the  defendants  in  the 
proceedings,  and  tbe  question  was  not  touch- 
ed upon  in  the  opinion  of  this  court  There 
were  two  persons  named  as  executrixes  of 
the  will.  At  the  conclusion  of  the  contest 
proceedings  one  of  the  executrixes  filed  a 
final  account  with  the  estate.     In  this  ac- 
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count  she  sought  to  charge  the  contestants 
with  the  fees  and  expenses  of  the  contest 
proceedings,  and  to  have  the  amount  thereof 
set  off  against  the  share  of  the  estate  to 
which  the  contestants  were  entitled  by  the 
terms  of  the  will.  The  trial  court  refused 
to  charge  the  contestants  with  the  fees  and 
expenses,  or  to  allow  the  oftset.  This  Is  an 
appeal  from  the  order  of  the  court  expressing 
Its  ruling. 

It  is  our  opinion  that  the  court  ruled  cor- 
rectly. Had  a  Judgment  been  entered  in  the 
contest  proceedings  for  costs  in  favor  of 
the  estate  and  against  the  contestants,  un- 
doubtedly the  executrix  could  have  set  off 
the  Judgment  against  any  distributive  share 
of  the  estate  awarded  to  the  contestants. 
Dray  v.  Bloch,  29  Or.  34T,  45  Paa  772.  But 
no  such  Judgment  was  entered  therein.  On 
the  contrary,  the  court  refused  to  assess  the 
costs  on  application  being  made  to  It  for  that 
purpose.  This  was  conclusive  of  the  matter. 
The'  proper  place  to  try  out  the  Question  was 
in  that  proceeding,  and  since  it  was  tried 
out  there,  and  adjudicated  against  the  estate, 
the  executrix  ctinnot  have  a  retrial  of  the 
issue  on  the  settlement  of  the  final  account. 

The  Judgment  Is  affirmed. 

MORRIS,  0.  J.,  and  MOUNT,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


KELLER  T.  DAVIS  et  ux.     (No.  18400.) 
(Supreme  Court  of  Washington.    Nov.  18, 1916.) 
Taxation  (S=9805(1)— Attackino  Tax  DntD— 

LiXITATIONS. 

An  action  to  quiet  title  against  a  tax  deed 
is  governed  by  Rem.  &  Bal.  Code,  |  162,  limiting 
to  three  years  from  issnance  of  s<y:h  a  deed  ac- 
tion to  set  aside  or  cancel  it,  or  for  recovery  of 
the  land  sold  for  delinquent  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  1593,  159T;  Dec.  Dig.  <s=805(l).] 

Department  2.  Appeal  fiom  Superior 
Court,  Stevens  County. 

Action  by  Herman  F.  Keller  against  F.  E. 
Davis  and  wife.  From  an  adverse  Judgment, 
plaintiff  appeals.    A£Brmed. 

Louis  A.  Dyar,  of  Spokane,  for  appellant 
L.  C.  Jesseph,  of  Colville,  for  respondents. 

HOLCOMB,  J.  Appellant  began  this  ac- 
tion in  June,  1916,  to  quiet  title  against  a  tax 
deed  Issued  by  the  treasurer  of  Stevens  coun- 
ty after  Judgment  of  foreclosure  of  certifi- 
cate of  delinquency  on  October  7,  1911. 

Appellant  averred  that  the  Judgment  in 
foreclosure  was  utterly  void  for  want  of  valid 
process,  thus  avoiding  the  treasurer's  deed; 
that  respondents  have  never  been  in  posses- 
sion of  the  land,  which  is  wild  and  vacant; 
that  appellant,  after  execution  of  the  tax 
deed,  paid  all  general  taxes  since  assessed 
against  the  land,  thus  retaining  constructive 
possession  of  the  land  against  the  purchaser. 


and  that  tender  of  the  timount  paid  for  the 
certificate  of  delinquency  plus  interest  had 
been  refused  by  the  purchasers  of  the  tax 
deed.  The  court  sustained  a  demurrer  to 
appellant's  amended  complaint  upon  the 
ground  that  the  action  is  barred  by  the  stat- 
ute of  limitations  of  such  actions  (section 
162,  Rem.  &  Bal.  Code),  which  is  as  follows: 
"Actions  to  set  aside  or  cancel  the  deed  of  anf 
county  treasurer  issued  after  and  upon  the  sale 
of  lands  for  general,  state,  county  or  monidpil 
taxes,  or  for  the  recovery  of  lands  sold  for  de- 
linquent taxes,  must  be  brought  within  three 
years  from  and  after  the  date  o{  the  issuance  of 
such  treasurer's  deed:  Provided,  this  section 
shall  not  apply  to  actions  not  otherwise  barred 
on  deeds  heretofore  issued  if  the  same  be  com- 
menced within  one  year  after  the  passage  of 
this  act"  r— ~o 

This  case  is  manlfeatly  governed  by  the 
reasoning  and  the  rule  announced  in  the  cases 
of  Huber  v.  Brown,  67  Wash.  654,  107  Pac. 
850;  Baylis  v.  Kerrlck,  64  Wash.  410,  116 
Pac.  1082 ;  Fleming  v.  Stearns,  66  Wasti.  655, 
120  Pac.  522;  Savage  v.  Ash,  86  Wash.  43, 
140  Pac.  325. 

The  action  is  barred.  The  Judgment  of 
the  sux>erior  court  is  affirmed. 

MORRIS,  a  J.,  and  MAIN  and  PARKER, 
JJ.,  concur. 


SPEAR  et  aL  T.  OITX  OP  BREMERTON. 

(No.  18318.) 
(Supreme  Court  of  Washington.    Nor.  IS,  1916.) 
En   Banc.    Appeal   from    Superior    Court, 
EQtsap  County ;    King  Dykeman,  Judge. 

On  rehearing.  Former  opinion,  90  Wash. 
507,  156  Pac.  826,  and  Judgment  affirmed. 

A.  0.  Durham,  of  Bremertoo,  and  Bobtnson 

&  Robinson,  of  Seattle,  lor  appellants.  Mari- 
on Garland,  of  Bremerton,  and  Bryan  &  Col- 
vin,  of  SeatUe  (J.  W.  Bryan,  of  Seattle,  of 
counsel),  for  respondent 

PER  CURIAM.  Upon  a  rehearing  en  t>anc 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein  as  reported  in 
90  Wash.  507,  156  Paa  825,  and,  for  the  rea- 
sons there  stated,  the  Judgment  is  modilied. 


ARMSTRONG   et  al.  v.   MODERN    WOOD- 
MEN OF  AMERICA.    (No.  13480.) 
(Supreme  Court  of  Washington.    Nov.  16, 1016.) 

1.  Appeal  and  Ebbob  ®=»979(3)  —  Rxview — 
Refusal  of  New  Tbial. 

Though  the  appellate  court  may  bdieve  that 
the  weight  of  evidence  is  against  the  verdict,  re- 
fusal of  new  trial,  asked  on  the  ground  of  in- 
sufficient evidence,  will  not  be  disturbed,  unless 
it  appear  that  there  was  abuse  of  discretion  in 
the  refusaL 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3872;  Dec.  Dig.  «=>9T9(3).] 

2.  Appeal  and  Ebbob  «3>1006(2>— Revixw— 
Refusal  of  New  Tbial. 

Positive  testimony  of  insured  having  been 
born  in  a  certain  year,  with  detail  by  witness 
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t  facta  and  drcamatancea,  lendluK  aapijort  to 
is  memory,  U  aubstantial  evidence  of  auch  fact, 
reventiog  diaturbance  of  refusal  of  new  trial. 
;ked  on  the  gronnd  of  insufficient  evidence  of 
ich  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
rror.  Cent  Di(.  H  3860-3876;   Dec.  Dig.  «» 
X)5(2).] 
Evidence  «s>265(2)— ADiasBiOKfr— Aob  or 
Insured— Conclusiveness. 

Statement  in  proof  of  death  of  age  of  insar- 
I  is  not  conclusive  on,  bat  may  be  controverted 
r,  the  beneficial^  in  an  action  on  a  contract  of 
utual  benefit  insurance,  in  the  absence  of 
icts  creating  an  estoppel. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
ent.  Dig.  §  1030;  Dec.  Dig.  «=>265(2).] 

Evidence  $=9333(1)  —  Records  or  Max- 
BiAOE  License. 

The  record  of  a  marriage  license  issued  to 
isured,  stating  be  was  over  21,  is  admissible 
1  the  issue  of  his  age,  it  having  been  the  re- 
irder's  duty  under  a  statute  not  to  issue  a  li- 
■nse  to  him  if  under  that  age,  except  on  con- 
'nt  of  another,  and  to  state  in  the  license 
hether  he  was  of  age,  and,  if  not,  the  name  of 
le  person  consenting. 

[Ed.  Note.— For  other  caaes,  aee  Evidence, 
ent  Dig.  |§  1247.  1230,  1254,  1262-1265; 
ec  Dig.  «=>33S(1).] 

Evidence  «s»262— Declabationb  or  In- 
sured—A  ninssioii  AoAinsT  Benkficiabt. 

Declarations  of  insared  are  admissible 
cainst  the  beneficiary  under  mutual  benefit  iit- 
irance. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
ent.  Dig.  H  289-993 ;   Dec.  Dig.  «=>252.] 

Department  2.  Appeal  from  Superior  Oourt, 
liitman  County;  R.  L.  McCroekey,  Judge. 
Action  by  WlUiain  R.  Armstrong  and  anoth- 
r  against  the  Modern  Woodmen  ef  America, 
adgmcnt  for  plainUffa,  and  defendant  ap- 
pals.   Reversed  and  remanded  for  new  trial 

Davis  ft  Heil,  of  Spokane,  Chas.  U  Cbam- 
;rlin,  of  Colfax,  and  Truman  Plantz,  of 
'arsaw,  IlL,  for  appellant.  John  Pattlson, 
■  Spoku!ie,  and  J.  P.  Burson  of  Tekoa,  for 
ispondents.  , 

MAIN,  J.  The  pnrpoee  of  this  action  was 
I  recover  npon  a  benefit  certificate.  Issued 
'  the  defendant  Modem  Woodmen  of  Amer- 
a  to  George  E.  Armstrong,  the  father  of  the 
alntlfTs.  The  defendant  Interposed  the  de- 
nse that  George  E.  Armstrong,  in  his  ap- 
Ication  for  membership  In  the  order,  mis- 
presented  his  age.  The  trial  of  the  cause 
suited  In  a  verdict  for  the  plalntlfTs.  From 
e  judgment  entered  upon  this  verdict,  the 
ifendant  appeals. 
The  facts  necessary  to  an  understanding 

the  material  questions  for  determination, 
e  these:  During  the  year  1903,  George  E. 
rmstrong  made  application  for  membership 
id  Insurance  In  the  Modem  Woodmen  of 
merlca,  a  fraternal  beneficiary  society.  In 
s  application  for  membership,  Armstrong 
presented  that  he  was  bom  on  the  10th  day 

July,  1862.  The  application  for  member- 
ilp  was  accepted,  and  a  V^neflt  certificate 
ily  issued.  In  which  the  respoi)dents  In  this 
tion  were  named  as  beneficiaries.    George 


E.  Armstrong  died  on  the  11th  day  Of  Vdtfns- 
ary,  1913.  From  the  time  of  the  Issuance  of 
the  benefit  certificate  to  the  date  of  the  death 
of  the  Insured,  all  dues,  assessments,  and 
demands  of  the  society  had  been  paid.  After 
the  death  of  George  B.  Armstr<»g,  proof  of 
bis  death  was  submitted  In  accordance  with 
the  requirements  of  the  appellant.  In  the 
application  for  membership,  It  was  declare^ 
that  all  answers  and  statements  therein  were 
true,  and  Were  to  be  a  condition  precedent  to 
any  binding  contract  issued  upon  the  faith 
of  such  answers  and  statements.  One  ot 
these  statements  was  that  the  applicant  was 
bom  on  the  10th  day  of  July,  1882.  When 
the  proofs  of  death  were  submitted  to  appel- 
lant, it  appeared  from  certain  statements 
therein  that  the  Insnred  was  bom  some  time 
prior  to  the  year  1862.  For  this  reason,  the 
appellant  refused  to  pay  the  beneficiaries 
named  In  the  certificate  the  amount  of  the 
insurance  specified  therein.  After  this  refus- 
al, the  present  action  was  Instituted. 

(1,  1]  The  first  question  Is  whether  the 
trial  Judge  erred  In  denying  the  motion  for  a 
new  trial,  because  there  was  not  sufficient 
evidence  to  sustain  a  verdict.  The  appellant 
contends  that  the  great  weight  of  evidence 
was  to  the  effect  that  George  E.  Armstrong 
was  bom  on  the  10th  day  of  July,  1858,  In- 
stead of  on  the  10th  day  of  July,  1862,  and 
since  the  great  weight  of  the  evidence  sus- 
tains this  contention,  there  Is  no  substantial 
conflict  in  the  evidence,  and  a  motion  for  a 
new  trial  should  have  been  granted.  In  sup- 
port of  this  contention,  the  case  of  Quley  v. 
Northwestern  Coal  ft  Transportation  Co.,  7 
Wash.  491,  35  Pac  372,  Is  cited.  It  Is  troe 
that  In  that  case  is  found  a  declaration  that 
whMe  the  clear  weight  of  the  evidence  Is 
with  either  side,  there  Is  no  substantial  con- 
filet,  and  the  court  should  take  the  decision 
of  the  case  from  the  Jury,  but  that  decision 
is  no  longer  authority.  In  the  case  of  Money 
V.  Seattle,  Kenton  &  Southern  Railway  Com- 
pany, 59  Wash.  120,  100  Pat  807,  It  was  re- 
ferred to  In  this  language: 

"The  Gnlex  Case  baa  been  criticized  in  this 
court  in  respect  to  the  question  we  are  consid- 
ering until  it  ia  no  longer  authority  on  the  sub- 
ject. Where  there  is  a  substantial  conflict  in 
the  evidence,  and  the  trial  court  haa  refused  a 
new  trial  and  haa  instructed  the  jury  that  the 
weight  of  the  evidence  does  not  necessarily  de- 
pend upon  the  relative  number  of  witnesses  tes- 
tifying for  or  against  a  given  issue,  and  that 
they  are  the  aole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  testimony,  it 
would  involve  a  legal  absurdity  for  this  court  to 
reverse  the  judgment  entered  upon  the  verdict 
on  the  ground  of  the  insufliciency  of  the  evi- 
dence. To  believe  one  witness  and  to  disbe- 
lieve another  or  others  ia  one  of  the  admitted 
functions  of  the  jury,  and  in  this  respect  it  can- 
not be  cenaored  or  controlled  by  the  courts. 
While  it  ia  true  that  verdicts  must  be  based  up- 
on evidence,  it  is  likcwixe  true  that  the  trial 
judge  is  not  required  to  grant  a  new  trial  in 
every  case  where  his  opinion  upon  the  facts  dif- 
fers from  the  opinion  of  the  jury  as  expressed 
in  the  verdict." 


4tss>Vot  uthercasM  M«  sam^  topic  and  KBT-NUUBER-ta  all-Ker-NiimberedDlgdste  and  Indekaa^  , 
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Atliatever  the  rule  may  be  In  other  Jutis- 
dlcflons,  it  la  well  settled  in  this  state  that 
where  a  cause  is  tried  to  a  jury,  and  the  trial 
court  declines  to  grant  a  new  trial,  In  re- 
sponse to  the  contention  that  the  verdict  la 
against  the  weight  of  the  evidence,  this  court 
wUl  not  disturb  the  holding  of  the  trial  court, 
even  though  it  may  believe  that  the  weight 
qt  the  evidence  is  against  the  verdict  of  the 
Jury,  unless  it  shall  appear  that  the  trial, 
court  abused  Its  discretion  in  refusing  to 
grant  the  new  trial.  Mattson  v.  Eureka  Ced- 
ar Lumber  &  Shingle  Co.,  70  Wash.  266,  140 
Pac.  377 ;  Independent  Brewing  Company  v. 
McCrlmmon,  85  Wash.  610,  148  Paa  787; 
Payzant  v.  CaudiU,  89  Wash.  250,  154  Pac. 
170. 

In  the  present  case,  there  was  substantial 
evidence  upon  which  the  verdict  of  the  Jury 
could  rest  At  least  one  witness,  a  man  61 
years  of  age,  testified  positively  that  George 
B.  Armstrong  was  bom  in  the  state  of  Mis- 
souri during  the  year  1862.  He  detailed 
certain  facts  and  circumstances  which  would 
lend  support  to  his  memory.  To  say  that 
In  the  light  of  this  testimony,  there  was  no 
substantial  evidence  to  support  the  verdict, 
would  amount  to  usurpation  by  this  court  of 
the  functions  of  the  Jury. 

[3]  It  is  also  claimed  that  a  recovery 
should  be  denied  the  respondents  as  a  matter 
of  law,  because  In  the  proofs  of  death,  filed 
with  the  appellant,  the  age  of  the  insured  was 
stated  as  54  years  and  7  months,  which,  if 
true,  would  make  the  date  of  his  birth  ear- 
lier than  1862.  But  where  the  action  is 
brought  upon  a  contract  of  mutual  benefit 
insurance,  as  in  this  case,  statements  made 
in  the  proofs  of  death  are  not  conclusive  on 
the  benefldary,  in  the  trial  of  the  case,  in 
the  absence  of  facts  creating  an  estoppeL 
The  benefldary  has  the  right  to  controvert 
the  statements  made  in  the  proofs  of  death. 
Eaiiott  on  Evidence,  vol.  3,  S  2387;  Cyc.  vol. 
29,  p.  150;  Supreme  Tent  Knights  of  Macca- 
bees V.  Stensland,  206  lU.  124,  68  N.  £.  1098, 
99  Am.  St.  Rep.  137;  Modem  Woodmen  of 
America  v.  Davis,  184  IIL  236,  56  N.  E.  300. 
In  the  case  last  cited,  it  was  stated  that: 

"Proofs  of  death,  if  In  compliance  with  the 
requirements  of  the  order,  form  a  legal  basis  for 
an  action  on  a  certificate  issued  by  the  order, 
even  though  the  proof  contain  matter  damaging 
to  the  case  of  the  beneficiary.  13  Am.  &  Eng. 
Enc.  Law,  65.  The  real  cause  of  death  remain- 
ed a  question  of  fact,  in  the  elucidation  whereof 
the  beneficiary  was  not  restricted  to  the  testi- 
mony of  the  physician.  Her  right  to  recover 
could  not  be  conclusively  determined  from  the 
affidavit  of  the  physician  filed  by  her,  because 
the  rule  of  the  order  required  it  to  be  filed.  Nor 
was  she  estopped  to  combat  the  truth  of  the 
affidavit  of  the  physician.    •    •    ♦ " 

There  are  no  facts  in  this  case  which 
would  create  an  estoppel,  and  the  trial  court 
did  not  err  in  refusing  to  overturn  the  ver- 
dict of  the  Jury  on  this  ground. 

[4,  B]  The  next  question  Is  whether  error 
was  committed  by  the  trial  court,  in  the  re- 
fusal to  admit  In  evidence  a  certified  cojuy  of 


the  record  of  the  marriage  of  George  B.  Arm- 
strong and  Faimle  Cotton,  in  the  state  of 
Missouri,  on  the  9th  day  of  October,  1SS2. 
After  making  the  necessary  preliminary 
proofs,  the  copy  of  the  marriage  licoise,  is- 
sued by  the  recorder  of  Clark  county.  Mo., 
and  the  return  thereof  by  the  minister  per- 
forming the  marriage  ceremony,  was  oSered 
in  evidence,  and,  upon  objection  being  made, 
the  trial  court  declined  to  admit  it.  In  re- 
gard to  the  admission  in  evidence  of  official 
registers,  and  certified  copies  thereof,  the 
rule  appears  to  be  that  such  registers  are 
admissible  In  evidence  of  any  facts  required 
to  be  recorded  in  them,  or  which  occur  In 
the  presence  of  the  registering  officer.  Green- 
leaf  on  E^ridence,  vol.  1,  i  493;  Evanston  v. 
Gunn,  99  U.  S.  660,  26  L.  Ed.  S06;  Bardsley 
V.  Sternberg,  18  Wash.  612,  62  Paa  251,  524; 
Murray  v.  Supreme  Hive  Ladles  of  Macca- 
bees of  the  World,  112  Tenn.  664,  80  S.  W. 
827 ;  Prlddy  v.  Bolce,  201  Mo.  309,  99  S.  W. 
1055,  9  L.  E.  A.  (N.  S.)  718,  119  Am.  St  Rep. 
762,  9  Ann.  Gas.  874. 

The  controversy  here  is  not  so  much  over 
a  statement  of  the  rule  as  its  application. 
The  question  then  arises  whether  it  was  the 
duty  of  the  recorder,  upon  issuing  the  mar- 
riage license,  to  determine  and  record  the 
fact  as  to  the  age  of  the  applicant.  At  the 
time  the  marriage  license  in  question  was  is- 
sued, the  statutes  (Rev.  St  1889)  of  the  state 
of  Missouri  contained  a  section  (No.  685(9 
which  provided  that: 

"No  recorder  shall  Issue  a  license  authorizing 
the  marriage  of  any  male  person  under  the  age 
of  twenty-one  yean,  or  female  under  eighteen, 
except  with  the  consent  of  bis  or  her  father,  or 
if  he  is  dead  or  incapable,  or  not  residins  with 
his  family,  of  his  or  her  mother  or  guardian,  as 
the  case  may  be,  if  he  or  she  have  one,  which 
consent,  if  not  given  at  the  time  in  person,  shall 
be  evidenced  by  a  certificate,  in  writing,  sab- 
scribed  thereto  and  duly  attested.  The  record- 
er shall  state  in  every  license  whether  the  par- 
ties applying  for  the  same,  one  or  either  or  both 
of  them,  are  of  age,  or  whether  either  or  both 
are  minors,  and  if  either  party  is  a  minor,  the 
name  of  the  father,  mother  or  guardian  consent- 
ing to  such  marriage.    Laws  1881,  p.  162." 

By  this  statute,  the  recorder  had  no  right 
to  Issue  a  license  to  a  male  person  under  the 
age  of  21  years,  except  with  the  consent  pro- 
vided for  therein.  It  Is  made  the  duty  of 
the  recorder  to  state  In  every  license  wheth- 
er the  parties  applying  for  the  same,  oae  or 
either  or  both  of  them,  are  of  age,  and  if 
either  party  be  not  of  age,  then  the  name 
of  the  person  consenting  to  such  marriage 
shall  be  stated.  In  the  marriage  license  ia- 
sued  to  George  E.  Armstrong  and  Fannie 
Cotton,  the  age  of  the  former  was  stated  to 
be  over  21  years.  If  this  marriage  certifi- 
cate is  admissible  in  evidence  on  the  question 
of  age,  it  would  tend  to  support  the  claim 
that  George  E.  Armstrong  was  bom  prior  to 
the  year  1862.  The  duty  being  placed  niwii 
the  recorder  by  the  statute  of  the  state  of 
Missouri  to  determine,  before  he  Issued  a 
marriage  license  to  a  male  person  that  sucli 
person  waa  over  the  age  of  Sl^eara,  a  uiar- 
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re  license  Issued,  reciting  the  age,  would ' 
within  the  rule  relative  to  the  admission 
)fflcial  registers,  and  would  be  admissible 
evidence  upon  the  question  of  age.  It  is 
of  course,  conclusive,  but  It  is  admissible 
what  it  may  be  worth.  In  Murray  ▼.  Su- 
me  Lodge  of  New  England  Order  of  Pro- 
ion,  74  Conn.  715,  52  AtL  722,  the  Su- 
cae  Court  of  Kirors  of  Coasecticut  bad 
I  question  before  it,  and,  In  passing  on 
same,  used  this  language: 
t  thus  appears  that  the  age  of  Ellen  T.  Mar- 
at the  time  of  her  marriage  and  at  the  time 
he  birth  of  her  children  was  a  fact  which 
law  made  it  the  duty  of  the  registrar  to  as- 
ain,  and  to  make  and  keep  a  record  of  the 
80  ascertained.  The  record  thus  made  was 
ubiic  record,  made  b;^  a  public  official,  of  a 
which  the  law  required  aim  to  find  and  re- 
I,  and  the  record  was  open  to  public  inspec- 
.  The  record  thus  made  of  this  fact  the  de- 
lant  offered  in  evidence,  botli  in  the  shape  of 
record  itself,  and  of  a  duly  certified  copy 
cof;  and  the  court  excluded  it  on  the 
md,  substantially,  that  it  was  hearsay  evi- 
:e.  Now,  unquestionably,  the  evidence  of- 
d  and  excluded  was  hearsay  evidence,  for  it 
a  statement  made  extrajudicially  by  one  not 
er  oath,  and  not  subject  to  crose-ezamina- 
,  and  it  was  offered  in  proof  of  one  of  the 

8  stated  in  it,  to  wit,  the  age  of  Mrs.  Mur- 
Statements  so  made  are  generally  obnoxi- 

to  the  hearsay  rule,  but  to  that  role  there 
many  exceptions  as  well  established  as  the 

itself,  and  among  them  ia  one  admitting 
cments  made  by  public  officials  in  a  public 
rd   made  for   public  use  pursuant  to  law. 

books  of  the  registrar,  kept  according  to 
.  constitute  a  public  omcial  register;  and 
statements  contained  therein,  when  relevant, 
admissible  in  evidence  as  a  clear  exception 
he  hearsay  rule.  The  necessity  for  the  ex- 
lee  of  such  an  exception  is  found  'in  the 
rtically  unendurable  inconvenience  of  sum- 
in^  public  officers  from  their  posts  on  the 
imerable  occasions  when  their  official  doings 
'ecords  are  to  be  proved  in  litigation,'  and 
general  trustworthiness  of  such  evidence  is 
id  in  the  circumstances  under  which  the 
ements  are  made.  1  Oreenl.  Bv.  (16th  Ed.) 
62m,  484r-486;    Sturia  v.  Freccia,  5  App. 

623 ;  Evanston  v.  Gnnn,  99  U.  S.  660,  26 
}d.  306 ;  Gushing  v.  Railroad  Co.,  143  Mass. 

9  N.  E.  22 ;  Enfield  v.  Ellington,  67  Conn. 
462,  84  Atl.  818;  Henneesy  v.  Insurance 
74  Conn.  699,  52  AtL  490.    The  evidence 

■cd  and  eluded  in  the  case  at  bar  comes 
rly  within  this  exception  to  the  hearsay 
,  and  was  admissible  in  proof  of  the  age  of 
.  Murray  at  the  time  of  her  marriage,  and 
he  dates  when  her  children  were  born.  1 
;nl.  Ev.  (16th  Ed.)  §  493.  It  was  not,  of 
sc,  conclusive,  nor  was  it  offered  as  such; 
it  was  admissible  for  what  it  was  worth, 
the  court  erred  in  excluding  it." 

may  be  that  the  recorder,  redttng  the 

of  age,  relied  upon  the  dedarattm  of  the 
leant,  but  this  would  not  render  it  Inad- 
ilble.  In  mutual  benefit  Insurance,  the 
ract  Is  between  the  society  and  the  mem- 

and  the  beneficiary  has  only  an  expect- 
Interest.  The  member  Insured  has  full 
er  and  dominion  over  the  contract  until 
time  of  his  death.  The  beneficiary,  prl- 
>  sucb  death,  has  no  vested  interest  In  the 
ract.    The  declarations  of  the  Insured 

admissible  against  the  benefldary.  Just 
bey  would  be  against  his  legal  represen- 


atlve.  Nlblack  Benefit  Societies  &  Acddent 
Insurance,  S  325 ;  Thomas  v.  Grand  Lodge  of 
the  Andeat  Order  of  United  Workmen  of 
Washington,  12  Wash.  500,  41  Pac.  882 ;  Han- 
sen V.  Supreme  Lodge  Knights  of  Honor,  140 
lU.  301,  29  N.  B.  1121;  Supreme  Condave 
Knights  of  Damon  t.  O'Connell,  107  Ga.  97, 
82  S.  E.  046. 

The  failure  to  admit  in  evidence  the  mar- 
riage license  was  reversible  error.  From  the 
record  In  the  case,  we  are  unable  to  say 
that  had  this  been  admitted  it  would  not 
have  caused  a  different  verdict  to  be  re- 
turned. 

Some  of  the  authorities  dted  by  the  re- 
spondents in  support  of  the  ruling  of  the  trial 
court  should  be  noticed  and  the  distinction 
pointed  out  In  Connecticut  Mutual  Life  In- 
surance Company  v.  Schwenk,  94  V.  S.  693, 
24  L.  Ed.  2&1,  there  was  offered  In  evidence 
the  mlnnte  book  of  the  lodge  of  Odd  Fellows, 
for  the  purpose  of  showing  the  age  of  a  mem- 
ber recorded  therein.  It  was  there  held  tliat 
the  book  was  not  properly  admissible  for  this 
purpose,  apparently  for  two  reasons:  First, 
entries  In  the  minute  book  could  not  be  re- 
garded as  admissions  of  the  person  named 
therein  respecting  his  age;  and,  second.  It 
does  not  am>ear  that  any  duty  was  Imposed 
upon  the  keeper  of  the  minute  book  to  as- 
certain and  record  the  ages  of  the  members. 

In  Hegler  v.  Faulkner,  153  U.  S.  109,  14 
Sup.  Ct.  779,  38  U.  Ed.  653,  a  report  of  the 
names  of  Indiana  and  half-breeds  entitled  to 
partidpate  In  an  allotment  of  land,  under 
the  federal  statutes,  to  the  Indian  Bureau 
under  Instructions  to  report  In  full  a  list  of 
all  applicants,  showing  names,  age,  sex,  etc., 
was  held  not  admissible  in  evidence  In  an 
action  between  two  parties,  each  of  whom 
claims  under  the  same  person  and  the  same 
allotment,  in  order  to  show  the  age  of  that 
person  at  the  time  of  the  allotment  But,  as 
stated  in  the  opinion  In  that  case: 

"•  •  •  Neither  the  treaty,  the  act  of  Con- 
gress, nor  the  instructions  of  the  department 
contemplated  any  special  inquiry  into  the  ages 
of  the  Indians." 

In  the  present  case,  the  Missouri  statute 
contemplated  a  special  inquiry  by  the  record- 
er into  the  ages  of  the  applicants  for  a  mar- 
riage license. 

If  the  case  of  Mutual  Benefit  Insurance 
Company  v.  Tlsdale,  91  V.  S.  238,  23  L.  Ed. 
814,  is  not  distinguishable,  then  It  Is  not  in 
harmony  with  the  later  holding  of  the  same 
court  in  Evanston  v.  Gunn,  99  U.  S.  660,  25  I* 
Ed.  306,  supra.  There  are  other  grounds 
urged  for  a  reversal,  but  these  need  not  be 
discussed.  They  are  not  only  without  sub- 
stantial merit,  but  are  such  as  were  ind- 
dental  to  the  particular  trial,  and  not  likely 
to  occur  in  another  trial  of  the  cause. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

MORRIS,  C.  J.,  and  PARKSR  and  HOI<- 
COMB,  JJ.,  concur. 
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DOLBY  ▼.  DOI/BT.    (No.  13847.) 

(Supreme    Court    of    Washington.      Nov.    14, 
1916.) 

DivoBCK  «=»222  —  Cdstodt  of  Childbbw  — 
Allowanck  of  Suit  Morbt. 
Under  Bern.  &  Bal.  Code,  |  888,  a*  to  the 
allowance  of  suit  money  to  tite  wife  in  divorce 
proceedings,  existent  marriage  status  is  pre- 
requisite to  the  allowance,  and  after  divorce  and 
award  of  custody  of  children,  when  the  husband 
moves  to  change  the  custody  award,  the  wife  is 
not  entitled  to  an  award  for  costs  and  attor- 
ney's fees. 

'     [Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  |  644 ;   Dec.  Dig.  «=s>222.] 

Department  1.  Appeal  from  Superior 
Court,  Spcdutne  County;  Henry  L.  Kennan, 
Judge. 

Proceeding  by  Lotan  B.  Dolby  against  Lib- 
bie  Dolby.  From  an  order  overruling  mo- 
tion of  defendant  to  require  payment  of 
suit  money,  defendant  appeals.    Affirmed. 

Boche  &  Onstlne,  of  Spokane,  for  appel- 
lant. Losey  &  Newton,  of  Spokane,  for  re- 
spondent. 

FULLEBTON,  J.  On  February  13,  1009, 
tlie  appellant,  Libbie  Dolby,  procured  an  ab- 
solute divorce  from  respondent  Lotan  B.  Dol- 
by. By  the  terms  of  the  decree  tbe  prop- 
erty rights  of  the  parties  were  fixed  and  de- 
termined and  the  custody  of  their  minor  child 
awarded  to  the  appellant  subject  to  tbe  right 
of  the  respondent  to  visit  the  child  at  fixed 
periods.  A  petition  was  subsequ^itly  filed 
by  the  respondent,  praying  that  the  decree 
be  modified  to  the  extent  that  he  be  award- 
ed the  care  and  custody  of  the  child  In  place 
of  tbe  appellant,  alleging,  among  other  things, 
that  the  appellant  was  not  a  fit  and  proper 
person  to  have  the  child  in  her  possession. 
The  appellant  then  moved  the  court  for  an 
order,  requiring  the  respondent  to  pay  to 
the  clerk  of  the  court  the  sum  of  $500  as 
suit  money  and  attorney  fees  so  as  to  enable 
her  to  employ  counsel  and  prepare  her  de- 
fense to  the  petition.  This  appeal  is  taken 
from  the  order  of  the  lower  court  overruling 
the  motion. 

As  the  respondent's  contention  Is  that  the 
court  had  no  legal  authority  to  make  such 
an  order  after  the  spouses  bad  been  divorc- 
ed, this  appeal  presents  but  a  single  question 
of  law,  namely.  Is  the  existence  of  the  mari- 
tal relation  a  condition  precedent  to  the 
power  of  the  court  to  grant  the  wife  attor- 
ney fees?  The  appellant  contends  that  the 
court  has  a  right  to  allow  attorney  fees  in 
a  proceeding  of  this  character  because  it  is 
not  an  independent  action,  but  a  continua- 
tion of  the  original  divorce  proceeding,  and 
because  the  court  has  continuing  Jurftdlction 
over  the  custody  of  minor  children.  It  Is  ap- 
parent, however,  that  this  contention  Is  im- 
material if  respondent's  theory  is  correct 
Tb«  statute  provides  (Bemington's  Code,  i 
988): 


"Pending  the  action  for  divorce  tbe  conrt  or 
judge  thereof,  may  make,  and  by  attachment 
enforce,  such  orders  for  uie  disposition  of  the 
persons,  property  and  children  of  tbe  partiet 
as  may  be  deemed  right  and  proper,  and  such 
orders  relative  to  the  expenses  of  aneh  action 
as  will  insure  to  the  wife  an  efficient  ^rq>ar»- 
tion  of  her  case,  and  a  fair  and  impartial  trial 
thereof;  and  on  decreeing  or  refusing  to  de- 
cree a  divorce,  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  all  reasonable  ex- 
penses of  the  wife  in  the  prosecution  or  defense 
of  tbe  action,  when  such  divorce  has  been  grant- 
ed or  refused,  and  give  judgment  therefor." 

It  is  evident  that  this  statute  presupposes 
the  existence  of  the  marital  relation  as  a 
condition  to  tbe  right  of  the  conrt  to  award 
tbe  wife  suit  money  and  attorney  fees.  Hec- 
tor T.  Hector,  51  Wash.  434,  99  Paa  13; 
Lake  V.  Lake,  194  N.  Y.  ITO,  87  N.  EL  87: 
Bishop  V.  Bishop,  165  App.  Dlv.  964,  150  N*. 
y.  Supp.  660.     ■ 

After  the  parties  have  been  divorced  and 
their  property  rights  settled,  the  reason  for 
tbe  payment  of  attorney  fees  by  the  hnsband 
no  longer  exists,  as  the  court  In  dividing  the 
property  of  the  litigants  takes  into  consider- 
ation their  earning  capacity  In  the  fntnie. 
Thereafter  they  sustain  the  relation  of  stran- 
gers toward  each  other,  and  certainly  it  could 
not  be  seriously  contended  that  a  stranger  in 
an  action  of  this  kind  would  be  entitled  frmn 
the  opposing  party  to  suit  mcmey  and  attor- 
ney fees. 

The  judgment  is  affirmed. 

MOBBIS,  O.  J.,  and  MOUNT,  CHAD- 
WICK,  and  BLLIS,  JJ.,  ooucnr. 


SUNBL  T.  BIGOS.    (No.  1S28S.) 
(Supreme  Court  of  Washington.    Nov.  13,  1916.) 

1.  SAI.aS  ®=3461— CONDITIORAI.  8aLX — SOTFI- 
CIENCT  OF  SiaNATUBJE. 

A  conditional  sale  contract,  consisting  of  an 
order  addressed  to  tbe  seller  by  the  purchaser, 
signed  by  the  purchaser  and  by  the  seller,  and 
filed  for  record  by  tbe  seller,  is  a  valid  oontract 
aa  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  {  1349;   Dec.  Dig.  «=3461.] 

2.  CouBTs  «=»93(1)— Efescis  or  Puoa  I>kci- 

Bio.N»— Stabe  Decisis. 
A  decision   of  court,  announcing  a  role  of 

Property  under  which  property  rights  have  been 
xed  and  determined,  must,  under  the  doctrine 
of  stare  decisis,  be  followed. 

[Ed.  Note.— For  other  cases,  see  Ckturta,  Cent. 
Dig.  i  336;  Dee.  Dig.  «=>93(1).] 

3.  Salxs  «=»479(2)  —  GoNOinoHAi.  Sai.x  — 
BlOHTS  OF  Sblleb. 

The  seller  of  goods  under  a  conditional  sale 

contract  may,  upon  default  in  the  payments  aa 

provided  therein,  retake  the  goods  at  any  time. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  U  1420.  1424,  1425,  1437;   Dec  Dig.  «=> 

4.  ASSIONUENTS    FOB    BENEFIT    OF    CBEDITOBS 

«=»17e(5) — Conditional,  Sale  — Biohtb  of 

Assignee— Bona  Fioe  PtncHASEB. 

The  assignee  for   the.  benefit  of  eieditors. 

who  at  the  time  of  taking  the  assignmmt  knows 

of  the  conditional  sale  contract  by  which  tiis  aa- 
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nor  purchased  a  safe,  t>  not,  as  against  the 
ler  of  the  safe,  a  bona  fide  pnrchaser. 
Ed.  Note. — Tot  other  cases,  see  Assignments 
Benefit  of  Creditors,  Cent.  Dig.  J  519 ;   Dec. 
J.  «e=s>17e(5).] 

Assignments  fob  Benkfit  of  Crbditobs 
S»176(5)— CoNDmo.NAL  Saijes— Bights  of 
iSSiONBE— Bona  Fide  Pukchabes. 
In  soch  a  case,  neither  ia  a  purchaser  from 
'  assignee  of  the  assignor's  stock  of  goods, 

0  asserts  title  to  the  safe,  a  bona  fide  pui^ 
iser  where,  before  the  sale,  the  original  ven- 
'  retook  the  safe. 

Ei.  Note. — For  other  cases,  see  Assignments 
Benefit  of  Creditors,  Cent  Dig.  I  019:  Dec. 
;.  <S=»17e(6).l 

:)epartmeiit     1.      Appeal     from     Superior 

art,   Whatcom   County;    Ed.   £.   Hardin, 

3ge. 

Action  by  Nelson  W.  Parker  against  A. 

tbur  Blgga,  in  which  Sam  Sunel  was  sub- 

tuted  as  plaintiff.    Judgment  tor  defend- 

t,  and  plaintiff  appeals.    AflOrmed. 

iVlll  J.  Orlgwold,  of  Belllngham,  for  appel- 
it  ■  Broiwn,  Perlnger  Se  Thomas,  of  BeU^- 
in,  for  refspondent 

tfOUNT,  J.  On  Mar<ai  10,  1013,  one  K.  S. 
teller  purchased  from  the  defendant  one 
3bold  safe  upon  a  conditional  sale  con- 
ct,  providing  that  the  title  to  the  safe  re- 
in In  the  vendor  until  It  was  fully  paid 
',  and  that  payments  should  be  made  at 

1  rate  of  $20  per  month.  This  conditional 
e  contract  was  not  recorded.  After  Mr. 
teller  bad  possession  of.  the  safe  for  about 
^-ear,  and  had  not  paid  for  the  same,  on 
ril  23,  1914,  he  executed  and  delivered  to 
.  Biggs  another  conditional  sale  contract 
'  $476,  that  being  the  purchase  price  of 
:  safe.  The  sum  of  $201.25  liad  been  paid 
!reon,  and  the  balance  was  to  be  paid  in 
ntbly  installments  of  $20,  on  the  fourth 
J  of  eoch  month.    This  contract  was  filed 

record  1^  Mr.  Biggs  on  April  25,  1914. 
ereafter,  on  January  26,  1915,  Mr.  Mueller 
de  an  assignment  of  his  stock  of  goods 
Nelson  W.  Parker  for  the  benefit  of  cred- 
rs.  At  the  time  of  this  assignment  Mr. 
rker  was  informed  that  the  safe  was  held 
ler  a  conditional  sale  contract,  and  that 
re  was  $160  due  thereon.  The  stock  of 
ids  was  left  by  Mr.  Parker  in  the  posses- 
a  of  Mr.  Mueller.  When  Mr.  Biggs  beard 
this  assignment  he  took  possession  of  tbe 
e  and  removed  It  from  the  store  of  Mr. 
eller.  Mr.  Mueller  made  no  objection,  but 
nsel  for  Mr.  Parker  objected  to  the  re- 
val  of  the  safe.  Thereafter  Mr.  Parker 
1  tbe  stock  of  goods  and  Mr.  Sunel,  tbe 
intiff  in  this  action,  became  the  purchaser. 
i  safe  was  not  in  tbe  possession  of  tbe  as* 
nee  at  tbe  time  of  tbe  sale.  Afterwards 
}  action  was  brought  by  Mr.  Parker  to 
over  tbe  safe,  and  Mr.  Sonel  was  substi- 
ed  as  plaintiff  in  bis  stead.  At  tbe  trial 
tbe  case,  upon  these  facts  tbe  court  con- 
[led  tbat  tbe  conditional  sale  contract  was 


a  valid  contract  betweol  Mr.  Mueller  and 
Mr.  Biggs;  tbat  tbe  assignee,  representing 
general  creditors  only,  acquired  no  greater 
Interest  than  Mr.  Muell»  bad,  and  for  tbat 
reason  denied  a  recovery.  Tbe  plaintiff  has 
appealed  from  tbat  Judgment. 

[1]  It  is  argued  first  tbat  tbe  conditional 
sale  contract  is  not  good  between  tbe  parties 
because  it  was  not  properly  signed  by  Mr. 
Mueller.  Upon  its  face  tbe  conditional  sale 
contract  is  an  order  addressed  to  Mr.  Biggs 
by  Mr.  Mueller  for  tbe  purchase  of  the  safe, 
with  tbe  condition  tbat  tbe  title  to  tbe-  safe 
shall  not  pass  until  tbe  safe  is  fully  paid  for, 
etc.  This  order  was  signed  by  Mr.  Mueller, 
and  also  by  Mr.  Biggs,  witb  bis  post  office 
address.  It  was  filed  for  record  by  Mr. 
Biggs.  It  is  plain,  therefore,  under  the  rule 
in  Jennings  v.  Schwartz,  82  Wash.  209,  144 
Pac.  39,  which  is  relied  upon  by  tbe  appel- 
lant, that  tbe  contract  Was  good  as  between 
tbe  parties. 

[2]  Tbe  appellant  next  contends  that,  even 
If  it  was  good  as  between  tbe  parties,  tbe 
contract  was  not  good  as  against  tbe  as- 
signee, Tbis  point  is  controlled  by  the  case 
of  Malmo  v.  Washington  B.  &  F.  Co-.,  79 
Wash.  534, 140  Paa  569,  and  reaffirmed  in  this 
court  on  rehearing  in  Eilers  Music  Bouse  v. 
Bitner,  88  Wash.  218,  152  Pac  1008;  154 
Pac.  787.  In  tbe  latter  case,  after  referring 
to  tbe  rule  in  the  Mabno  Case,  and  the  de- 
partment ruling  in  the  Bitner  Case,  we  said: 

"While  we  are  not  in  harmony  as  to  wliich 
rule  is  tbe  better,  were  the  question  a  new  and 
independent  one,  we  are  all  of  the  opinion  that, 
as  the  Malmo  Catse  announced  a  rule  of  proper- 
ty, and  property  rights  have  become  fixed  and 
determined  thereuiraer,  the  doctrine  of  stare 
decisis  demands  it  be  followed,  except  as  other- 
wise determined  by  the  set -of  1915." 

[S]  That  is  determinative  of  the  same  ques- 
tion In  this  case.  The  appellant  next  argues 
tbat  there  was  nothing  due  tbe  defendant  on 
tbe  purchase  price  of  tbe  property  at  the 
time  be  took  tbe  safe  away  from  tbe  store 
of  Mr.  Mueller.  Tbe  evldenoe  is  conclusive 
upon  tbis  question  that  there  was  $160  due, 
and,  of  course,  if  tbe  conditional  sale  con- 
tract was  valid  as  between  the  parties  to  It, 
then  under  its  terms  be  bad  a  right  to  take 
the  property  away. 

[4,  S]  It  is  next  contended  tbat  wben  Mr. 
Biggs  took  tbe  safe  be  took  it  wrongfully. 
Whether  the  taking  was  wrongful  or  right- 
ful depends  upon  the  contract  which  we  have 
seen  above  was  valid  between  the  parties  to 
it  Under  Us  terms  Mr.  Biggs  had  a  right 
to  take  possession  of  tbe  safe  if  the  contract 
was  not  complied  witb.  He  did  so  witb  the 
consent  of  Mr.  Mueller,  but  over  the  objection 
of  Mr.  Parker.  Mr.  Parker,  at  the  time  he 
took  tbe  assignment  was  informed  of  tbe 
conditional  sale  contract,  and,  of  course,  was 
not  a  bona  fide  purchaser.  At  the  time  the 
plaintiff  In  this  action  purchased  from  Mr. 
Parker,  the  safe  was  not  in  Mr.  Parker's 
possession,  and,  of  conise,  the  plaintiff  In 
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this  action  c&nnot  be  BCtld  to  be  a  bona  flde 
purcliaaer  ^tboat  notice  of  the  rights  of 
Mr.  Rlggs. 

We  find  no  error  In  the  record.    The  Jadg- 
ment  Is  therefore  afllrmed. 

MORRIS,  O.  J.,  and  OHADWICS  and  EL- 
US,  3J^  concur. 


CHASE  ft  BAKER  CO.  v.  OIiMSTBD. 
(No.  13476.) 

(Supreme  Court  of  Washington.     Not.  10, 
1916.) 

1.  GAsmsHicKNT  ^9218— GiAiifs  bt  Thibd 

PEBSONS— SUFFICIENOT   OF  EVIDENCE. 

Where  an  Intervener  claimed  title  to  portion 
of  defendant's  bank  account  garnished  by  plain- 
tiff, as  proceeds  of  insurance  paid  defendant  on 
account  of  property  belonging  to  intervener 
and  destro]rea  by  fire  while  in  defendant's  pos- 
session, evidence  held  sufficient  to  sustain  a 
finding  that  the  property  was  the  separate 
property  of  intervener. 

[Ed.  Note.— For  other  cases,  see  Qamishment, 
Cent  Dig.  8|  411-413 ;  Dec.  Dig.  <S=>218.] 

2.  Gabnibhuert  «s>203  —  Qlaim  bt  Thibd 
Pebsow— Vaudity. 

If  a  garnished  bank  account  includes  pro- 
ceeds of  insurance  on  intervener's  property,  the 
fact  that  intervener  did  not  know  uiitil  after 
the  loss  of  her  property  while  in  duendant'a 
possession  that  defendant  had  carried  insur- 
ance on  the  property  for  her  benefit,  or  that  she 
did  not  pay  any  part  of  the  premiums,  is  imma' 
terial. 

[Eld.  Note. — ^For  other  cases,  see  Oamlshment, 
Cent.  Dig.  J  895;    Dec.  Dig.  «=»203.] 

3.  Trusts   «=>349— Commingled  Funds— 1h 
tbbbst  of  Benefioiabt. 

The  right  of  a  beneficiary  to  reclaim  a  trust 
fund  is  based  upon  his  right  of  property,  and 
not  upon  any  right  as  a  preferred  creditor  of  the 
tmstee. 


Dig. 


t._)d.  Note. — For  other  cases,  see  Trusts,  Cent 
g.  i  514;    Dec.  Dig.  «=>349.] 

4.  Tbusts  $s>372(1)  —  Comhinolbd  Funds  — 
Evidence— Bubden  of  Pboof. 

The  burden  is  on  the  cestui  que  trust  of 
money  blended  by  the  trustee  with  his  own  in 
a  bank  account  to  prove  his  title  as  against 
creditors. 

[Ed.  Note, — For  other  cases,  see  Trusts,  Cent 
Dig.  §  600;    Dec.  Dig.  <g=>872(l).] 

5.  Tbusts  ®=>374^-Comminoiju>  Funds— Elr- 

FECT   OF    WlTHDBAWAl.. 

The  cestui  que  trust  of  money  blended  by 
the  trustee  with  his  own  in  a  bank  account, 
aided  by  every  presumption,  cannot  recover  more 
than  the  lowest  balance  to  which  the  blended 
account  has  been  reduced  pending  its  currency 
as  shown  by  the  bank's  books. 

.  Id.  Note.— For  other  cases,  see  Trusts,  Cent 
g.  §{  007-612;    Dec.  Dig.  «=9374.] 

6.  Evidence    <S=>354(1)— Documbntaet   Evi- 
dence—Booics  OF  Account. 

Where  funds  belonging  to  the  intervener  in 
an  action  had  been  received  by  the  defendant 
and  deposited  in  hia  bank  account,  ipimished 
by  plaintiS,  the  bank's  books  are  admissible  to 
show  the  actual  state  of  the  account  at  all 
times  during  its  currency. 

[Ed.   Note.— For   other  cases,    see  Evidence, 
Cent.  Dig.  §§  1432-1437 ;   Dec.  Dig.  «=»354(1)J 
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7.  Appeai.  and  Bbbob  4=»882(1(9— Rxtikw— 
Invited  Bbbob. 
Where  defendant  had  deposited  fnnds  be- 
longing to  intervener  in  his  bank  account  gar- 
nished by  plaintifl^  the  error  of  the  court  in  re- 
fusing to  accept  the  bank's  books  on  the  evident 
assumption  that  the  actual  state  of  the  blend- 
ed account  during  its  currency  was  immaterial, 
and  the  final  buance  was  charged  as  a  mat- 
ter of  law,  was  not  the  error  invited  by  plaintiiTi 
counsd  in  objecting  to  their  admisnon  on  the 

ground  that  it  was  immaterial  what  was  in  the 
ank  if  checks  had  been  issued  against  the  ac- 
count and  subsequently  paid. 

[Ed.  Note. — BV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3600;  Dec.  IMg.  «:s882(10).] 

Department  1.  Appeal  from  Superior 
Ourt,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  the  Cbase  k  Baker  Company 
against  the  Empire  Music  House,  In  which 
the  Old  National  Bank  was  summoned  as 
garnishee  and  E.  L.  Olmsted  appears  as 
intervener,  claiming  the  moneys  Impound- 
ed by  the  writ  of  gamlsbment  From  a 
Judgment  for  Intervener,  plaintiff  appeals. 
Reversed  and  remanded  with  directions. 

Tolman  ft  King,  of  Spokane,  for  appellant 
Hamblen  ft  Gilbert,  of  Spokane^  for  respond- 
ent 

ELLIS,  J.  This  case  presents  a  contest 
between  plaintiff  and.  intervener  as  to  the 
right  to  certain  moneys  in  bank  Impounded 
by  writ  of  garnishment. 

Plaintiff,  Chase  &  Baker  Company,  brought 
an  action  against  the  Empire  Music  House  to 
collect  a  debt  of  approximately  $600,  sum- 
moning the  Old  National  Bank  as  garnishee. 
The  writ  was  served  July  6,  1915.  The  bank 
answered,  admitting  a  debt  to  the  Music 
House  in  the  sum  of  $551.07  at  that  tliue. 
Thereafter  Mrs.  B.  L.  Olmsted  Intervened, 
claiming  $525  of  this  money  as  the  proceeds 
of  Insurance  which  had  been  carried  upon  a 
certain  piano  player  and  music  which  she  had 
left  with  the  Music  House  for  sale  or  ex- 
change, and  which  had  been  destroyed  by  fire. 
The  evidence  showed  that  in  the  summer  of 
1914  intervener  delivered  to  the  Music  House 
for  sale  or  exchange  a  player  and  mnslc; 
which  she  testified  were  gifts  from  her  hus- 
band. In  the  spring  of  1915  a  fire  destroyed 
this  player  and  music,  together  vrith  other  mu- 
sical Instruments  and  property  which  belong- 
ed to  defendant  The  defendant  Ifuslc 
House  carried  three  policies  of  Insurance  In 
different  companies  covering  Its  own  and 
Intervener's  property.  The  insurance  adjust- 
ers fixed  the  loss  on  the  player  at  $5(X>  and 
on  the  music  at  $25.  The  total  loss  upon  all 
the  property,  exclusive  of  fixtures,  was  ad- 
justed at  $2,296.28,  which  amount  was  ap- 
portioned ratably  between  the  three  Insur- 
ance companies.  Pursuant  to  this  adjust- 
ment the  Fidelity  Phcenlx  Insurance  Com- 
pany of  New  7ork  paid  $765.46  on  June  18, 
1915,  the  London  Assurance  Company  of 
London  paid  $1,020.61  on  June  2lBt,  and  the 
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St.  Paul  Fire  &  Marine  Insatanoe  Oom* 
pany  paid  $510.21  on  July  Ist  These  sums 
were  deposited  by  the  Music  House  in  its 
own  checking  account  in  ttte  Old  National 
Bank  on  the  dates  of  their  respective  pay- 
ment. Of  these  payments  $175  of  the  first, 
$233.63  of  the  second,  and  $116.37  of  the 
third  were  paid  (m  account  of  intervener's 
player  dnd  musia  The  manager  of  the  Music 
House  testified  that  he  informed  the  insur- 
ance adjuster  of  Intervener's  ownership  of 
the  player  eoid  music,  and  that  the  adjust- 
ment was  made  according  to  its  proportion 
of  the  entire  insurance.  In  this  he  was  cor- 
roborated by  the  adjuster.  On  cross-exami- 
nation the  manager  testified  that  the  Music 
House  checked  against  these  deposits  indis- 
criminately, and  that  its  check  book  showed 
that  on  June  30,  1915,  some  days  after  th« 
deposits  of  all  the  money  save  the  last  pay- 
ment, the  account  of  the  Music  House  had 
been  checked  down  to  $.44,  but  that  he  had 
no  means  of  telling  what  che<&s  had  been 
presented  for  payment,  or  how  much  money 
was  actually  in  the  bank  standing  to  the 
credit  of  that  account  on  June  80th.  Inters 
vener  then  asked  permission  to  show  from 
the  individual  ledger  of  the  bank  the  actual 
balance  that  then  stood  to  the  credit  of  the 
Music  House.  Plaintiff's  counsel  at  first  as- 
sented to  this,  but  afterwards  objected  on  the 
ground  that  it  was  Immaterial  what  was  in 
the  bank  U  checks  had  been  Issued  against 
the  account  and  were  subsequently  paid. 
The  court  sustained  the  latter  view,  stat- 
ing that  in  this  proceeding  it  was  immateri- 
al what  checks  were  paid.  Intervener  there- 
ni>on  rested,  and  plaintiff  offered  no  testi- 
mony. 

The  conrt,  evldoitly  entertaining  the  view 
that  the  state  of  the  account  at  any  time 
throughout  its  currency  was  immaterial,  and 
that  the  balance  remaining  at  the  time  of 
service  of  the  writ  of  garnishment  should  be 
charged  with  the  whole  amount  of  the  inr 
surance  paid  on  account  of  intervener's  in- 
strument and  music,  made  no  findings  as  to 
the  dates  when  the  several  luiyments  were 
deposited,  and  no  finding  as  to  the  state  of 
the  account  at  any  time  during  its  currency. 
The  court  merely  found  that  of  the  sums  paid 
and  deposited  on  account  of  the  insurance 
$525  Iiad  been  paid  on  account  of  the  loss 
sustained  by  the  intervener,  and  tliBt  at  tlie 
time  of  the  service  of  the  writ  there  remain- 
ed, la  the  bank  $551.07  to  the  credit  of  the 
Music  House  which  had  been  paid  by  the 
bank  into  the  registry  of  the  court,  conclud- 
ing as  a  matter  of  law  that  of  this  sum  $525 
were  held  by  defendant  in  trust  for  the  in- 
tervener. The  court  adjudged  that  of  this 
ncHwey  deposited  with  the  clerk  of  the  court 
Intervener  was  the  owner  of  $625,  and  or- 
dered that  the  clerk  i>ay  to  intervener  that 
gum  and  costs.    Plaintiff  appeals. 

Appellant  contends:  (1)  That  the  evidence 
was  insufficient  to  show  that  intervener  was 
the  owner  of  the  player  and  music;  (2)  that 


In  any  event  intervener  failed  to  show  any 
title  to  the  money  on  deposit  in  the  bank 
at  the  time  of  the  service  of  the  writ,  of 
garnishment. 

[1]  As  sustaining  the  first  contention  it  Is 
argued  that,  inasmuch  as  the  player  and 
music  were  acquired  during  the  marriage 
relation  of  intervener  and  her  husband,  the 
property  was  community  property  and  not 
her  separate  property.  Intervener,  however, 
testified  that  the  player  and  music  were  gltta 
from  her  husband.  There  was  no  evidence  to 
the  contrary.  It  is  evident  that  the  hti»> 
band  had  permitted  intervener  to  treat  this 
property  as  her  own.  He  at  least  would  be 
estopped  to  claim  any  interest  in  it.  We  are 
satisfied  that  the  evidence  was  sutiicient  to 
sustain  the  court's  finding  that  the  player 
and  music  were  the  separate  property  of  In- 
tervener. Moreover,  so  far  as  the  record 
shows,  the  question  of  defect  of  parties  was 
not  raised  at  the  triaL 

[2]  It  is  next  urged  that  the  intervener 
had  no  right  to  any  part  of  the  insurance 
money  because  she  paid  no  part  of  the  in- 
surance premimns.  Bnt  the  evidence  shows 
that  the  insurance  was  carried  upon  her  in- 
strument for  her  benefit,  and  that  the  loss 
was  adjusted  and  paid  with  that  understand- 
ing. The  fact  that  she  did  not  know  until 
after  the  loss  that  the  property  was  insured, 
and  that  she  did  not  pay  any  part  of  the 
premiums,  is  wholly  immaterial  to  appel- 
lant's rights  in  the  premises. 

[3]  Appellant's  main  contention  is  that,  in- 
asmuch as  the  money  paid  on  account  of  the 
loss  of  intervener'a  property  was  commingled 
with  moneys  belonging  to  the  Music  House 
and  deposited  In  its  checking  account,  the 
burden  was  upon  intervener  to  show,  in  or- 
der to  ft  recovery  of  the  full  amount,  that 
the  blended  account  had  never  fallen  during 
its  currency  below  the  amount  paid  on  ac- 
count of  her  loss.  It  Is  not  disputed  that 
as  a  matter  of  law  the  $525  was  a  trust  fund 
held  by  the  Music  House  for  Intervener  and 
commingled  with  its  ovra  funds.  The  right 
of  a  beneficiary  to  reclaim  a  trust  fund  is 
based  upon  his  right  of  property,  not  upon 
any  right  as  a  preferred  creditor  of  the 
trustee.  Hence  it  was  formerly  held  that 
the  blending  of  trust  money  with  that  of  the 
trustee  defeated  the  owner's  title,  and  re- 
duced bis  status  to  that  of  an  unsecured  cred- 
itor of  the  trustee.  This  on  the  theory  that, 
having  lost  its  identity,  the  trust  money  could 
not  be  followed  and  recovered  in  specie.  The 
inequitable  results  of  this  doctrine  finally 
led  a  great  majority  of  the  courts  to  adopt 
the  rule  that  where  money  held  by  one  per- 
son as  trustee  for  another  has  been  commin- 
gled with  money  of  the  trustee  and  deposited 
in  a  bank  to  the  trustee's  individual  cred- 
it, the  balance  in  the  bank  may  be  charged 
with  the  trust  This  on  the  reasonable  pre- 
sumption that  the  trustee  intends  to  use  only 
what  he  has  the  right  to  use,  and  that  what- 
ever the  trustee  withdraws  from  the  account 
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la  from  his  own  part  of  the  common  fond, 
and  that  the  balance  remaining  Includes  the 
trqst  fund.  Board  of  Commissioners  v. 
Strawn,  167  Fed.  49,  84  C'  0.  A.  553,  16  L. 
B.  A.  (N.  S.)  1100;  Waddell  v.  Waddell,  36 
Utah,  435,  104  Pac.  743;  Wldman  ▼.  Kellogg, 
22  N.  D.  396,  133  N.  W.  1020,  39  L.  B.  A.  (N. 
S.)  563 ;  Lincoln  Savings  Bank,'  etc,  Co.  t. 
Morrison,  64  Neb.  822,  00  N.  W.  906,  67  I* 
R.  A.  885;  Smith  ▼.  Fuller,  86  Ohio  St  67, 
99  N.  B.  214,  li.  R.  A.  1916C,  6  Ann.  Cas. 
1918D,  387 ;  Brennan  y.  TUltnghast,  201  Fed. 
609,  120  O.  C.  A.  37;  Southern  Cotton  Oil 
Co.  T.  Bmiotte,  218  Fed.  667,  184  O.  O.  A. 
295;  Hewitt  t.  Hayes,  205  Mass.  356,  91  N. 
B.  332,  137  Am.  St  Rep.  448 ;  Spokane  Coun- 
ty T.  First  Nat  Bank,  68  Fed.  079,  16  C.  O. 
A.  81. 

But  as  a  resulting  corollary  It  Is  sUll  held 
that  If  at  any  time  during  the  currency  of 
the  blmded  account  the  withdrawals  leave 
a  balance  less  than  the  trust  fund,  that  fund 
must  be  regarded  as  dissipated,  except  as  to 
such  balance.  Sums  subsequently  added  to 
the  account  from  other  sources  cannot  be 
attributed  to  the  trust  fund.  Board  of  Com- 
missioners V.  Strawn,  supra;  Hewitt  ▼. 
Hayes,   supra. 

Some  courts  have  refused  to  recognize  this 
corollary,  but  they  are  few,  and  at  least  one 
of  these  has  in  more  recent  dedsions  re- 
ceded from  Its  former  position.  Nonotuck 
Silk  Co.  V.  Flanders,  87  Wis.  237,  68  N.  W. 
383 ;  In  re  Planklnton  Bank,  87  Wis.  378,  58 
N.  W.  784;  Burnham  v.  Earth,  89  Wis.  362, 
62  N.  W.  96. 

[4]  For  a  full  statement  of  the  foregoing 
principles  substantially  in  the  language  of 
the  leading  cases,  see  3  R.  C.  L.  §  ISO.  As 
between  other  creditors  and  the  cestui  que 
trust  the  burden  of  proving  his  title  still 
rests  upon  the  latter.  Schuyler  v.  Llttlefield, 
232  U.  S.  707,  34  Sup.  a.  466,  58  U  Ed.  806. 

[S]  Aided  by  every  presumption,  he  can 
only  recover  the  lowest  balance  to  which  the 
blended  account  bad  been  reduced  pending 
Its  currency  as  shown  by  the  bank's  books. 
Powell  V.  Missouri  &  A.  Land  &  Mining  Co., 
99  Ark.  553, 139  S.  W.  299. 

[I,  7]  Applying  these  principles  to  the  case 
before  us,  it  is  clear  that  the  Judgment  must 
be  reversed.  Prior  to  the  last  deposit  of 
July  1,  1915,  of  $510.21,  there  had  been  de- 
posited and  commingled  with  money  of  the 
Music  House,  $408.63  of  Intervener's  money. 
The  evidence  Is  undisputed  that  prior  to  this 
last  deposit  the  Music  House  had  checked 
against  this  account  but  there  Is  no  evi- 
dence as  to  what  checks  bad  been  paid,  or 
what  was  the  lowest  ebb  of  the  account  prior 
to  the  last  deposit.  The  burden  was  upon 
Intervener  to  show  this,  since  no  part  of  the 
last  deposit  save  $116.37  paid  on  account  of 
the  loss  of  her  property  can  be  attributed  to 
the  trust  fund.  Counsel  for  Intervener  of- 
fered to  show  the  actual  state  of  the  account 


by  the  hank's  books.  The  court  held  Chat  this 
was  Immaterial.  This  was  error.  It  may  be 
asserted  that  the  error  was  invited  by  coun- 
sel for  appellant  through  his  objection  to  this 
offer.  And  this  is  true,  but  it  is  manifest 
that  the  court's  ruling  was  at  least  calculat- 
ed to  lead  appellant's  counsel  to  believe  that 
the  check  book  of  the  Music  House  was  the 
only  competent  evidence  of  the  state  of  the 
blended  account.  The  error  invited  by  ap- 
pellant was  not  the  error  committed  by  the 
coilrt  and  carried  into  Its  findings.  The 
court's  error  went  deeper.  It  consisted  in  the 
evident  assumption  that  the  actual  state  of 
the  blended  account  during  its  currency  prior 
to  the  last  deposit  was  immaterial,  and  that 
the  final  balance,  whatever  Its  source,  was 
charged,  as  a  matter  of  law,  with  the  trust 
to  the  full  amount  of  the  trust  fund.  Ap- 
pellant's error  was  as  to  the  character  of  the 
evidence  competent  to  establish  the  condition 
of  the  account  during  its  currency.  It  would 
be  unfair  to  hold  appellant  estopped  to  ques- 
tion the  Judgment  for  that  reason,  since  even 
bad  the  intervener  beoi  permitted  to  prove 
the  condition  of  the  account  from  the  hank's 
books  the  court's  findings  show  that  the 
Judgment  would  have  been  the  sanae  as  that 
rendered. 

Of  the  moneys  in  court  Intervener  Is  en- 
titled to  $116.37,  the  trust  money  contained 
In  the  last  deposit  plus  the  lowest  balance  to 
which  the  blended  account  had  been  reduced 
subsequent  to  the  first  deposit  of  June  18th, 
and  prior  to  the  last  deposit  of  July  1st  but 
in  no  event  the  total  to  exceed  the  sum  of 
$526  and  her  costs.  Since  she  was  compelled 
to  go  into  court  to  recover  any  part  of  the 
trust  fund.  It  is  clear  that  in  addition  to 
whatever  she  is  permitted  to  recover  of  that 
fund  she  Is  entitled  as  against  plalntUf,  a 
mere  general  creditor,  to  have  her  costs  paid 
from  the  money  in  court  The  case  Is  here 
for  trial  de  novo,  but  the  evidence  essential 
to  Its  proper  determination  is  not  before  as, 
and  was  not  before  the  trial  court 

The  Judgment  U  reversed,  and  the  cause  is 
remanded,  with  direction  to  take  further  evi- 
dence as  to  the  condition  of  the  blended  ac- 
count at  all  times  between  June  18  and  Jaly 
1,  1915,  make  an  additional  finding  thereon, 
and  enter  Judgment  for  intervener  in  accord- 
ance with  this  opinion, 

MORRIS,  0.  J.,  and  FULLERTON,  J,  con- 
cur. 


HAAS  et  al.  v.  WASHINGTON  WATER 

POWER  CO.    (No.  13362.) 

(Supreme  Court  of  Washington,    Nov.  10, 1916.) 

1.  Appeal  and  Ebbor  «=>171(3)  —  Rbvuw  — 
Change  of  Theory. 
Where  the  answer  denied  allegation  in  para- 
graph 7  of  the  complaint,  but  evidently  referred 
to  paragraph  8,  there  being  no  paragraph  7,  and 
the  evidence  shows   that  daring  the  trial   the 
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court  and  coiuusel  en  both  rides  treated  the  alle- 
gations of  paragraph  8  as  denied  by  the  para- 
graph in  the  answer  specifying  paragraph  7,  the 
theory  upon  which  the  trial  proceeded  cannot  be 
rejected  for  the  first  time  in  the  appellate  conrt. 
[EM.  Note. — For  other  cases,  see  Appeal  and 
£rror.  Cent  Dig.  H  1066-1061;  Dec.  Dig.  •» 
171(3).] 

2.  DiBCOVXBT  9S»70— IRTEBBOOATOBIKB— BB- 

TDBAi,  TO  Answeb— Grounds. 
That  answering  an  interrogatory  would  en- 
able plaintiffs  to  shape  their  evidence  accordingly 
was  not  a  good  excuse  for  refusal  to  answer,  as 
it  cannot  be  assumed  that  either  party  would 
be  more  apt  to  give  false  testimony  than  the 
other,  in  the  absence  of  some  showing  to  that 
effect 

[Ed.  Note.— For  other  cases,   see  Diseoveiy, 
Cent  Dig.  K  84-86;   Dec  Dig.  <8=370.] 

3.  dibcovebt  «=»70— failtjbe  to  awswer  in- 
tebbooatobub. 

Although  Rem.  Code  1915,  (  1230,  makes  the 
penalty  for  refusing  to  answer  interrogatories 
the  striking  of  the  defending  party's  pleadings 
and  rendition  of  Judgment  against  him,  where  de- 
fendant failed  to  answer  an  interrogatory  until 
the  opening  of  the  trial,  but  plaintiff  made  no 
motion  to  strike  but  only  moved  for  judgment 
the  court  will  not  be  put  In  error  for  denying  the 
motion;  it  not  appearing  that  failure  to  answer 
earlier  was  prejndiciaL 

[Ed.   Note.— For  other   cases,   see  Discovery, 
Cent  Dig.  ||  84-86;  Dec.  Dig.  «=»70.] 

4.  Electbicitt  ®=»l9(e)  —  Action  tob  Injtt- 

BIEB— QtTBBTION    FOB  JUBT. 

Evidence  held  sufficient  to  take  to  the  jury 
the  question  whether  or  not  the  injury  was 
caused  by  the  current  turned  on  the  transmi*-^ 
sion  circuit  to  test  it  not  knowing  that  it  con- 
tained a  broken  wire. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  )  11;  Dec.  Dig.  «=3l9(6).] 

5.  Ei^ECTBicirr  «=»14(1)  —  Injuries  Incident 
TO  Use— Duty  of  Electbic  Compant. 

Those  furnishing  electric  power,  because  of 
the  extremely  dangerous  character  of  that  agen- 
cy, are  charged  with  the  highest  degree  of  care 
compatible  with  practical  operation,  especially  in 
tbeir  relation  with  the  public  to  whom  they  sell 
and  distribute  power. 

[Ed.  Note.— For  other  cases,  see  Baectricity, 
Cent  Dig.  i  7;  Dec.  Dig.  «8=»14(1).] 

6.  Eu:cTBiciTT  i8=>19(6)  —  Action  fob  Inju- 

BIES— OVEBCHABOED      WIRES— QUESTION '  FOB 
JUBT. 

Where  it  appeared  that  defendant  took  the 
only  practical  method  of  discovering  the  cause  of 
trouble  on  its  line,  and  there  was  a  conflict  in  the 
testimony  of  its  witnesses  as  to  the  amoimt  of 
current  turned  on  to  make  the  test  whether  de- 
fendant was  guilty  of  negligent  operation  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  U ;  Dec.  Dig.  «=>19(6).] 

7.  EixcTBicrrr  «s>19(4) — ^Action  fob  Injubt 
— Admisbibiutt  ov  Evidence. 

While  Laws  1913,  p.  397,  prescribes  certain 
rules  for  construction  of  electric  lines,  compli- 
ance with  the  statute  is  not  evidence  of  proper 
construction,  except  in  those  particulars  covered 
by  the  statute,  so  that  evidence  that  by  the  use 
of  lightning  arresters  the  defendant  electric  pow- 
er company's  wires  would  have  been  so  grounded 
as  to  prevent  excess  of  current  from  entering 
appellant's  premises  on  service  wires  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  }  11;   Dec.  Dig.  «=»19(4).] 


8.  Appeal  and  Ebbob  <&s9ll78(l)— Review— 

Revebsal — Remand. 
Where  the  defendant  moved  for  and  obtained 
Judgment  notwithstanding  the  verdict,  and,  upon 
a  finding  by  the  Supreme  Court  that  Judgment 
was  improperly  granted,  the  case  must  be  re- 
manded, in  order  that  the  trial  coiurt  may  pass 
upon  the  motion  for  new  trial. 

[Ed.  Note.— For  other  caseq,  see  Appeal  and 
Error,  Cent  Dig.  §S  4004-4610;  Dec.  Dig.  «=» 
1178(1).] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Actloa  by  Louis  J.  Haas  and  another 
against  the  Washington  Water  Power  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal  Reversed  and  remanded,  with 
directions. 

Robertson  &  Miller  and  Rosenhaupt  & 
Grant,  all  of  Spokane,  for  appellants.  Post, 
Russell,  Carey  &  Hlxgins,  of  Spokane^  for  re- 
spondent 

ELLIS,  J.  Action  tor  personal  injuries. 
Defendant  operates  an  extensive  electric 
power  system  in  Eastern  Washington  and 
Southern  Idaho.  It  has  a  nimiber  of  generat- 
ing plants.  One  of  these,  a  water  power 
plant,  is  located  on  the  Spokane  river  at  Post 
Falls,  Idaha  These  generating  plants  ar« 
all  tied  into  (»e  system  by  means  of  high*  ■ 
power  transmission  lines  which  are  control- 
led from  a  substation  in  the  city  of  Spokane, 
known  as  the  Twenty-Ninth  Avenue  sub- 
station. The  Post  Falls  plant  is  connected 
with  the  general  system  by  two  high-tension 
transmission  lines  running  by  different  routes 
from  Post  Falls  to  the  Twenty-Ninth  Avenue 
substation.  One  of  these  lines  passes  through 
Otis  Orchards,  a  community  about  16  miles 
easterly  from  Spokane.  This  line  normally 
carries  from  60,000  to  64,000  volts.  It  con- 
sists of  three  wires.  The  poles  carrying 
these  wires  in  the  vicinity  of  Otis  Orchards 
are  set  along  the  south  side  of  a  highway 
known  as  the  Trent  road,  which  runs  in  an 
easterly  and  westerly  direction.  One  of  the 
high-tension  wires  is  strung  ,<xi  the  extreme 
top  of  the  poles,  the  other  two  near  either 
end  of  a  cross-arm  attached  to  the  pole  a 
few  feet  below  ttie  top.  These  wires  are  at 
regular  intervals  transposed  so  tliat  what  is 
the  top  wire  at  one  point  is  the  north  or 
south  cross-arm  wire  at  another  point  These 
high-tension  wires  are  uninsulated  large 
aluminum  wires,  and  are  protected  from  con- 
tact with  the  poles  and  cross-arms  by  large 
insulators  at  the  points  where  they  are 
strung.  This  pole  line  also  carries  another 
power  line  running  from  Post  Falls  to  a 
point  some  distance  west  of  Otis  Orchards, 
but  not  as  tar  as  Spokane.  This  second  line 
also  consists  of  three  wires  which  normally 
carry  approximately  6,900  volts.  These  wires 
are  strung  on  a  second  cross-arm  about  6 
feet  below  the  cross-arm  carrying  the  two 
high-teusion  wires.    The  6,900  volt  wires  con- 
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Btltnte  a  distribution  line,  tbat  la,  they  carry 
power  Intended  for  distribution  to  consum- 
ers along  the  route,  among  them  the  consum- 
ers at  Otis  Orchards.  Two  of  these  distribu- 
tion wires  are  attached  to  that  part  of  ttie 
cross-arm  extending  southerly  from  the  pole. 
The  third  is  attached  to  the  opposite  or 
northerly  end  of  the  cross-arm.  The  serv- 
ice wires,  which  must  not  be  confused  with 
the  distribution  wires,  lead  from  the  distribu- 
tion wires  on  the  poles  to  the  premises  of 
each  individual  consumer.  Normally  there  Is 
no  connection  between  the  high-tension  60,000 
volt  line  and  the  6,000  volt  distribution  line. 
The  high-tension  line  is  used  exclusively  to 
transmit  current  from  the  Post  Falls  plant 
to  the  Twenty-Ninth  Avenue  substation.  All 
the  power  used  by  consumers  along  the  route 
Is  transmitted  over  the  6,000  volt  distribution 
line.  The  power  is  delivered  to  each  Individ- 
ual consumer  from  this  line  through  a  trans- 
former placed  on  the  pole  in  front  of  his 
premises  Immediately  beneath  the  cross-arm 
carrying  ttie  distribution  wires.  By  the 
transformer  the  current  of  6,000  volts  is  step- 
ped down  to  110  or  220  volts  before  it  is 
passed  onto  the  service  wires.  The  side  of 
the  transformer  into  which  the  6,000  volt 
current  is  received  from  the  distribution 
wires  Is  called  the  primary  side  and  the 
■  other  the  secondary  side.  On  each  side  of 
the  transformer  Is  a  fuse  box  containing  the 
fuse,  which  is  a  section  of  wire  made  of 
lead  or  other  soft  metal  which  will  melt  In 
case  of  an  excessive  charge  of  electricity, 
thus  automatically  severing  the  connection 
between  the  primary  side  of  the  transformer 
and  the  distribution  wire,  the  fuse  box  on  the 
other  side  being  Intended  to  perform  the 
same  office  of  severing  the-  connection  be- 
tween the  transformer  and  the  service  wire, 
in  case  an  excessive  current  should  find  Its 
way  through  the  transformer.  On  the  pole 
immediately  in  front  of  the  plaintiffs'  house 
there  were  two  ground  vires.  One  of  these  ex- 
tended from  the  secondary  side  of  the  trans- 
former down  the  pole  into  the  ground.  The 
other  extended,  from  the  ground  to  the  top 
of  the  pole,  and  had  branches  extending  hori- 
zontally iilong  the  upper  side  of  the  upper- 
most cross-arm;  that  is,  the  cross-arm  car- 
rying the  two  60,000  volt  wires.  The  func- 
tion of  the  first  is  to  conduct  into  the  ground 
any  excess  current  tbat  might  pass  through 
the  transformer  to  the  secondary  side,  that  of 
the  second  to  ground  any  current  that  might 
escape  from  the  high-tension  wires. 

Plaintiffs  live  at  Otis  Orchards  on  the 
south  side  of  the  highway,  and  receive  power 
from  the  defendant  with  which  to  light  their 
dwelling.  On  plaintiffs'  premises  are  located 
two  dwellings.  The  larger  is  occupied  by 
plaintiffs  and  their  family,  the  smaller  by  the 
family  of  plaintiffs'  married  son.  The  two 
buildings  are  about  18  or  20  feet  apart  Both 
are  furnished  with  light  by  the  same  service 
wires  which  pass  from  the  transformer  to 
plaintiffs'   dwelling  and  thence  to  that  of 


their  son.  There  was  evidence  InfficsUne  that 
only  the  two  distribution  wires  strong  on  the 
south  end  of  the  lower  cross-arm  entered  the 
transformer  and  furnished  the  power  for 
the  lighting  of  these  two  buildings,  and  that 
the  wire  strung  on  the  end  of  the  lower  c^oss- 
arm  north  of  the  pole  had  no  connection  with 
thei  transformer. 

Between  11  o'clock  a.  m.  and  noon  <n  June 
27,  lOl4,  there  was  a  severe  electrical  storm, 
accompanied  with  rain  and  hall  In  the  vicinity 
of  Otis  Orchards.  Lightning  struck  defend- 
ant's high-tension  transmission  line  a  short 
distance  to  the  west  of  the  pole  Immediately 
in  front  of  plaintiffs'  premises.  Some  of  the 
witnesses  testified  that  they  saw  a.  ball  of 
fiame  or  fire  traveling  along  the  upper  wire 
until  it  reached  this  pole,  when  it  passed 
down  the  pole  to  the  ground.  Afterwards  it 
was  discovered  that  the  insulator  on  the  top 
of  this  pole  was  shattered  and  the  top  wire 
which  it  bore  was  thrown  down,  so  that  it 
lay  across  the  top  cross-arm  about  2  feet 
from  the  pole.  This  same  wire  (which  about 
one-half  a  mile  to  the  west  of  the  plaintiffs' 
residence  was  transposed  to  the  north  end 
of  the  cross-arm,  so  that  at  that  point  it  was 
the  north  transmission  wire)  was  broken  a 
little  less  than  2  feet  from  the  cross-arm  of 
the  pole  at  that  point ;  that  end  of  the  broken 
wire  projecting  into  the  air.  The  other  end 
had  fallen  to  the  ground,  and  was  hanging 
from  the  cross-arm  of  the  next  pole  to  the 
west,  the  end  lying  on  the  ground  a  little  to 
the  north  of  the  pole  line  and  passing  about 
eight  Inches  or  a  foot  north  of  the  north  dis- 
tribution wire  on  the  lower  cr<K3S-arm.  The 
fuse  box  on  the  primary  side  of  the  trans- 
former on  the  pole  in  front  of  plaintiffs' 
premises  was  shattered  by  the  lightning,  and 
the  fuse  melted.  The  transformer  was  subse- 
quently tested  and  found  to  be  in  perfect 
working  condition.  At  the  time  of  the  storm 
plaintiff  W^lhelmlna  Haas  and  her  daughter 
were  at  work  In  the  kitchen  of  plaintiffs' 
house.  They  were  on  either  side  of  a  table, 
over  the  middle  of  which  was  suspended  from 
the  ceiling  an  electric  light.  It  seems  to  be 
conceded  that  a  charge  of  lightning  entered 
the  house  and  shocked  the  daughter,  throw- 
ing her  to  the  floor  and  rendering  ber  un- 
conscious for  a  short  time.  When  she  recov- 
ered consciousness  she  discovered  fire  in  the 
basement  of  her  brother's  house.  She  and 
her  mother  at  once  went  Into  the  other  bouse 
and  extinguished  the  fire.  When  tlie  fire 
was  discovered  plaintiffs'  daughter-ln-Iavr 
started  towards  a  clubhouse  about  a  quar- 
ter of  a  mile  to  the  west,  where  her  husband 
was  employed  to  give  an  alarm.  Plaintiffs' 
son  and  several  fellow  workmen,  together 
with  others,  hastened  to  the  scene  of  the  fire, 
but  by  the  time  they  reached  it  the  fire  bad 
been  extinguished.  Immediately  after  ttie 
fire  it  was  found  that  the  electric  light  wires 
in  the  basement  were  disarranged  and  burned 
off,  and  that  the  electric  light  bulb  was  de- 
molished.   The  burned  wires  were  0>»  wires 
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of  a  BwltCh  which  was  placed  on  the  door 
jamb  of  the  cellar  door.    The  ends  of  these 
switch  wires  were  either  hanging  In  the  door 
or  a  short  distance  within  the  cellar.    When 
the  men  came  from  the  dnbhoase  and  its  vi- 
cinity, plalntUf  Mrs.  Haas  and  a  young  man 
named  Morgenthaler,  with  several  of  the  men, 
went  Into  the  basement  to  see  that  the  fire 
was  wholly  oat.    S<mie  of  the  men  had  pass- 
ed oat,  bat  Mrs.  Haas,  Moi^enthaler,  and  an- 
other man  were  In  the  act  of  passing  out 
when  Mrs.  Haas,  tn  passing  under  one  of  the" 
wires  which  had  been  burned  off,  received  a 
shock  which  severely  bamed  her  about  the 
face,  head,  and  aoles  of  her  feet.    At  the 
same  time  Morgenthaler,  who  was  standing 
about  4  feet  from  the  wire,  bat  was  uncer- 
tain whether  be  waa  touching  Mrs.  Haas  or 
not,  received  a  shock  which  threw  him  to  the 
cellar  floor  and  rendered  him  onconsclous 
for  a  short  time.    One  of  the  witnesses  testi- 
fied that,  hearing  the  flash,  he  looked  In  the 
direction  of  Mrs.  Haas  and  saw  a  flame  pass- 
ing from  the  ends  of  the  wires  directly  Into 
her  face.    From  the  evidence  it  seems  to  be 
fairly  established  that  this  occurred  about 
10  or  15  minutes  after  the  defendant's  power 
line  was  stnv^  by  lightning,  and  after  the 
shock  received  by  plaintiffs'  daughter  In  the 
other   house.    It   appears    that   the   switch- 
board In  defendant's  substation  at  Twenty- 
Ninth  avenue  in  Spokane  Is  equipped  with  oil 
.  switches,  so  arranged  that  in  case  of  any  in- 
terruption of  the  circuit  on  the  transmission 
wires  the  switch  will  be  thrown,  thus  auto- 
matically disconnecting  the  transmission  Une 
and  shutting  ofT  the  current,    In  the  power 
house  at  Post  Falls  it  does  not  appear  that 
there  were  any  of  these  automatic  oil  switch- 
es, but  it  does  appear  that  an  interruption  or 
trouble  on  the  line  was  detectable  by  a  noise 
In  the  machine.    It  was  shown  from  the  rec- 
ords kept  at  the  substation  in  Spokane  that 
the  oil  switch  tripped  out  on  the  27th  day  of 
June,  1914.  at  11:87  a.  m.     The  Post  Falls 
station,  operator  testified  that  at  11:37  a.  m. 
be  detected  trouble  on  the  hlgh-i>ower  trans- 
mission line  through  the  noise  in  the  ma- 
chine.    His  testimony  was  as  follows: 

"Q.  Now,  to  get  it  down  into  langnage  that  we 
can  all  understand,  tell  me  what  this  means; 
what  did  you  do?  A-  When  the  trouble  came 
on?  Q.  Xea;  first,  when  did  you  observe  any 
tronble  on  the  high-power  transmission  Une? 
A.  Why,  I  noticed  that  on  the  machines.  Q. 
When  was  it?  A.  At  the  time  stated,  and  I 
opened  the  switch.  Q.  When  was  that?  A. 
11:37  a.  m.  Q.  That  Is  when  the  tronble  was 
shown  on  the  nigh-power  transmission  line?  A. 
Yes,  sir.  Q.  What  happened  then?  What  hap- 
pened to  the  switch?  A.  How  do  you  mean? 
Q.  Well,  was  it  closed  or  <H>en,  or  did  anything 
else  happen  to  it?  A.  Well,  it  was  closed,  and 
I  opened  it  Q.  Now,  opening  the  switch,  what 
does  that  mean?  A.  Well,  that  breaks  the  cir- 
cuit. Q.  The  ciienit  is  broken?  A.  Yes,  sir. 
Q.  What  had  yoo  observed  before  the  switch 
ipas  opened  at  11:37?  A.  The  noise  in  the  ma- 
chine; that  was  the  first  time  there  was  trouble 
on  the  Une.  Then  I  could  hear  the  spring  of 
the  meters,  and  saw  there  was  trouble  on  that 
line,  so  I  opMied  that  line  immediately.    Q.  And 


then  what  did  yon  do?  A.  I  reported  to  the  sys- 
tem operator.  Q.  What  did  you  do  with  that 
line  after  that?  A.  After  I  opened  it?  Q.  Yes, 
after  you  opened  it?  A.  I  reported  it  to  the 
system  operator  that  there  was  tronble  on  it, 
and  waited  for  orders.  Q.  Then  what  did  yon 
do  at  Post  Falls;  that  is  what  I  want  to  know? 
A.  Well,  I  changed  over  the  generators  so  I 
could  get  one  generator  on  one  bus,  and  got  ready 
to  try  it  out,  and  when  I  got  orders  to  try  it  out 
I  cut  her  in  on  the  generator  at  half  voltage.  Q. 
Half  voltage?  A.  Between  60  and  70;  it  was 
about  120  on  our  machines.  Q.  You  mean  you 
didn't  take  all  of  It?  A.  No.  Q.  You  used  60 
volts,  or  something  like  that?  A.  Ye&  Q.  And 
yon  closed  the  switch  at  11:46,  or  something? 
A.  Yes,  sir.  Q.  And  that  threw  the  power  on 
the  line  towards  Otis  Orchards?  A.  Yes,  sir. 
Q.  And  then  what  happened  after  that;  did  the 
switch  open  np  again?  A.  No,-  sir;  I  opened  it 
Q.  Well,  yon  opened  it;  how  long  was  it  closed? 
A.  About  two  or  three  seconds.  Q.  And  then 
yon  opened  it?  A  Yes,  sir.  Q.  And  after  that 
you  closed  it  again,  or  did  it  remain  open  whUe 
you  were  on  duty?  A.  It  remained  open.  Q. 
IJntil  you  went  off  duty?    A.  Yes,  sir." 

On  cross-examination  he  testlfled  as  fol- 
lows: 

"Q.  Now,  yon  were  told  from  Spokane  to  put 
120,000  volts  on  the  high-power  wires?  A.  20,- 
000.  Q.  120,000,  were  you?  A  I  did  not  put 
on  120,000.  Q.  How  much  did  you  put  on  there? 
A.  I  would  have  to  figure  that  out  I  put  on 
00,000  volts  from  the  machine.  Q.  Does  that 
make  more  than  eO,000  volts?  A.  No,  sir.  Q. 
You  put  on  aU  you  could  put  on?  A.  No,  sir. 
Q.  You  put  the  maximum  voltage  on  the  wires? 
A.  I  put  on  less  than  half.  Q.  That  is,  you  put 
on  30,000  volts?  A.  Less  than  half.  Q.  27,000 
volts?  A.  Somewhere  near  that  Q.  Now,  then, 
when  you  did  that,  yon  did  that  at  11:37?  A. 
No,  sir.    Q.  What  time?    A-  11:45." 

In  response  to  interrogatories  filed  by 
plaintiffs  defendant  answered  that  some  dis- 
order on  the  line  was  detected  between  11  a. 
m.  and  1  p.  m.  on  the  date  in  question,  and 
that  the  high-power  wires  between  the  hour 
of  11  a.  m.  and  1  p.  m.  were  charged  with 
approximately  63,000  volts  of  electricity. 

It  la  plaintiffs'  claim  that  the  injury  was 
caused  by  this  charging  of  the  high-power 
wires  with  electricity  when  one  of  the  wires 
was  broken.  Defendant,  on  the  other  hand, 
claims  that  this  could  not  be  because  of  the 
interposition  of  the  transformer  and  the 
fuses,  which  would  have  prevented  an  ex- 
cessive current  of  electricity  from  flowing 
over  the  line  to  the  service  wires  leading  In- 
to the  premises  where  the  injury  occurred. 
The  charges  of  negligence,  stated  briefly  as 
may  be,  are  these:  That  with  fuU  knowl- 
edge, or  with  means  of  knowledge,  that  the 
high-power  wire  was  broken  and  in  contact 
with  the  distribution  wires,  defendant  neg- 
ligently, and  without  any  attempt  to  ascer- 
tain where  the  break  was,  caused  the  broken 
wire  to  be  connected  with  the  generating 
machinery  and  caused  it  to  be  charged  with 
a  high  voltage  of  electricity;  that  the  trans- 
former vras  out  of  repair,  of  which  defend- 
ant had  knowledge,  or  means  of  knowledge, 
so  that  it  did  not  protect  the  service  wires 
leading  to  plaintiffs'  premises  from  an  over- 
charge of  electricity;  that  defendant  was 
further  negligent  in  placing  the  distribution 
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wires  on  the  same  poles  with  the  hlg^-power 
wires  and  directly  underneath  them,  with- 
out being  adequately  insulated  and  without 
guards  or  other  means  of  preventing  the 
high-power  wires  from  falling  on,  over,  or 
against  the  distribution  wires  should  the 
high-power  wires  become  broken  or  dis- 
lodged; that  defendant  was  further  negligent 
in  failing  to  use  an  adequate  and  proper  de- 
vice known  as  a  lightning  arrester  which,  if 
properly  installed,  would  have  prevented  any 
voltage  greater  than  consistent  with  safety 
from  entering  the  plaintifts'  premises.  The 
first  two  of  these  allegations  of  negligence 
were  found  In  paragraph  8  of  the  plaintiffs' 
amended  comidalnt.  The  paragraphs  of  the 
plaintiffs'  amended  complaint  were  so  mis- 
numbered  that  no  paragraph  7  appeared. 
Defendant  in  its  answer  denied  the  several 
allegations  ot  negligence  in  the  amended 
complaint  by  reference  to  paragraphs,  and, 
It  is  claimed  inadvertently,  did  not  deny  the 
allegations  found  in  paragraph  8,  but  did 
deny  the  allegations  of  paragraph  7.  The 
cause  was  tried  to  a  Jury,  which  returned  a 
verdict  in  plalntUTs'  favor  for  $6,016.  De- 
fendant moved  for  Judgment  non  obstante 
veredicto,  and  in  the  alternative  for  a  new 
trial.  The  motion  for  Judgment  n<»  ob- 
stante veredicto  was  granted.  The  motion 
for  a  new  trial  was  not  passed  upon.  Plain- 
tiffs appeal. 

[1]  Appellants  first  contend  that,  inasmuch 
as  the  allegations  of  negligence  contained  in 
paragraph  8  of  the  amended  complaint  were 
not  denied  by  the  answer,  they  stand  admit- 
ted, and  that  therefore  they  establish  such 
admitted  negligence  on  respondent's  part  as 
to  make  the  granting  of  Judgment  non  ob- 
stante manifest  error.  We  are  convinced 
that  respondent's  denials  in  paragraph  6  of 
its  answer,  though  specifying  paragraph  7 
of  the  complaint,  were  intended  to  be  ad- 
dressed to  the  allegations  found  in  para- 
graph 8  of  the  amended  complaint.  The  evi- 
dence shows  that  throughout  the  trial  the 
allegations  of  negligence  contained  In  para- 
graph 8  were  treated  by  the  court  and  coun- 
sel on  both  sides  as  denied,  the  main  con- 
troversy on  the  facts  being  waged  upon 
those  allegations.  The  theory  upon  which 
the  trial  proceeded  cannot  be  rejected  for 
the  first  time  in  the  appellate  court.  San 
Juan  Light  &  Transit  Co.  v.  Requena,  224 
U.  S.  88,  32  Sup.  Ct  399,  66  L.  Ed.  680; 
Grant  Bros.  v.  United  States,  232  U.  S.  647, 
661,  34  Sup.  Ct.  462,  58  li.  Bd.  776;  In  re 
Lind  Estate,  90  Wash.  10,  155  Pac.  169 ;  Dri- 
ver V.  Galland,  69  Wash.  201,  205,  109  Pac. 
593 ;  Nielsen  y.  Northeastern  Siberian  Co.,  40 
Wash.  194,  196.  82  Pac.  292;  Standard  Fur- 
niture Go.  T.  Anderson,  38  Wash.  682,  80 
Pac.  813. 

[2,  3]  It  is  next  contended  that  the  court 
erred  in  refusing  to  grant  Judgment  for  ap- 
pellants at  the  opening  of  the  trial  because 


of  the  failure  of  respondent  to  answer  a  cer- 
tain interrogatory  as  follows: 

"State  the  exact  time  or  times  at  which  yon 
turned  on  said  current  on  said  date  between  the 
hours  of  11  a.  m.  and  1  p.  m." 

Some  time  prlw  to  the  trial  respondent  bad 
been  ordered  to  answer  the  interrogatories, 
indudlng  this  one,  by  the  judge  of  another 
department  of  the  sapeilor  court.  When  ap- 
pellants moved  for  Jndgment  respondent's 
counsel  objected  to  answering  the  Interroga- 
tory because  It  wonld  show  the  exact  time 
when  the  current  was  tamed  oa,  and  thus 
enable  appellants  to  shape  their  evidence  so 
as  to  show  that  the  accident  occurred  at  that 
very  time.  The  excuse  is  not  a  good  one. 
The  court  would  liave  Just  as  much  liglit  to 
assume  that,  had  appellants'  evidence  been 
first  put  in,  the  answer  to  the  InterrogatMy 
would  have  been  falsely  framed  to  contradict 
the  evidence,  as  it  has  to  assume  that  If  tlie 
answer  to  the  interrogatory  were  first  pot 
in  that  the  appellants'  evidence  woold  be 
falsely  framed  to  correspond  with  that  an- 
swer. It  cannot  be  assumed  that  either  party 
would  be  more  apt  to  give  false  testimony 
than  the  other  in  the  absence  of  some  show- 
ing to  that  effect  The  court  committed  no 
error  in  holding  that  this  Interrogatory 
should  be  answered  at  onoe.  The  answer 
wtts  accordingly  filed,  stating  that  the  car- 
rent  was  turned  on  at  11:46  a.  m.  But  It 
does  not  follow  that,  because  there  was  no 
sufficient  excuse  for  not  answering  the  in- 
terrogatory, the  court  erred  in  permitting  it 
to  be  answered  at  the- opening  of  the  triaJ. 
and  In  not  granting  Judgment  for  failure 
sooner  to  answer  it  The  statute  (Rem.  1915 
Code,  I  1230)  makes  the  penalty  for  refoslng 
to  answer  Interrogatories  the  striking  of  tlie 
offending  party's  pleading  and  the  rendltloa 
of  Judgment  against  him.  But  in  this  case 
no  motion  was  made  to  strike  respondent's 
answer,  but  only  a  motion  for  Judgment 
Since  the  i^nalty  prescribed  by  the  statute  is 
a  severe  one,  we  do  not  think  the-  courts 
should  Impose  It,  except  where  the  moving 
party  brings  himself  wltliln  the  terms  of 
the  statute.  Moreover,  the  interrogatory  was 
answered  before  any  evidence  was  introduc- 
ed, and  it  does  not  appear  that  the  failure  to 
answer  it  earlier  could  have  had  any  preja* 
didal  effect  upon  the  presentation  of  appel- 
lants' case.  We  have  been  cited  to  no  case 
in  which  the  same  circumstances  as  those 
here  presented  are  found.  While  the  ques- 
tion presented  is  a  close  one,  we  are  loath  to 
hold.  In  the  absence  of  a  showing  of  injury, 
that  a  judgment  should  be  rendered  against 
the  offending  party  where,  as  in  tl^  case, 
the  interrogatory  was  answered  in  time  to 
meet  its  original  purpose. 

[4]  Upon  the  main  issue  as  to  whether  the 
court  erred  In  granting  judgment  notwith- 
standing the  verdict,  it  is  not  only  imprac- 
ticable, but  unnecessary,  to  discuss  the  ex- 
tremely voluminous  evidence  in  detail.  There 
was  some  evidence  that  after  the  stroke  of 
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lightning  which  broke  the  wire  and  Injured 
appellants'  daughter,  there  was  another  rlo- 
lent  flash  of  lightning  which  might  have  caus- 
ed the  Injuries  to  Mrs.  Haas.  The  evidence 
as  to  this  second  flash  was  ragne,  and  other 
witnesses  testified  that  it  was  perfectly 
clear  at  the  time  of  the  injury,  and  that 
there  was  no  second  flash  of  lightning. 
There  was  also  much  testimony  of  expert 
witnesses  to  the  elFect  that  the  charge  from 
respondent's  power  house  could  not  have 
passed  to  the  service  wires  on  appellanta' 
premises  so  as  to  cause  the  injuries  because 
the  fuse  leading  to  the  transformer  had  al- 
ready been  destroyed,  and  because  the  ground 
wires  on  the  pole  would  have  carried  the 
charge  into  the  ground.  Other  experts,  how- 
ever, denied  such  impossibility,  and  express- 
ed the  view  that,  even  though  the  broken 
wire  at  the  end  which  was  charged  did  not 
touch  the  distribution  wires,  the  wet  wooden 
cros8-€irm  upon  which  it  rested  might  have 
acted  as  a  conductor  safflcient  to  carry  an 
excessive  charge  of  electricity  over  the  small 
insulators  of  the  distribution  wires,  and 
thence  onto  the  service  wires,  and  cause  the 
injury.  The  trial  court  seemed  to  be  of  the 
opinion,  and  so  are  we,  that  this  evidence 
was  sufacient  to  take  to  the  Jury  the  ques- 
tion whether  or  not  the  injury  was  caused 
by  the  current  turned  on  at  11:46  a.  m.  by 
the  operator  at  Post  Falls. 

Whether  in  turning  on  this  current  there 
was  negligent  operation  is  a  closer  question. 
i)very  expert  witness  who  testified  upon  the 
subject  stated  that  respondent's  appliances 
for  detecting  breaks  or  interruptions  in  the 
current  on  its  high-power  transmission  line 
were  of  the  best  and  most  approved  type; 
that  there  is  no  apparatus  known  to  science 
which,  with  a  high-power  line  such  as  that 
here  Involved,  would  do  more  than  Indicate 
trouble  on  the  line,  and  that  no  apparatus 
•would  indicate  the  nature  of  the  trouble.  All 
of  the  witnesses  were  of  the  opinion  that  an 
Indication  of  trouble  on  the  switchboard, 
either  in  the  Spokane  substation  or  in  the 
I>ower  house  at  Post  Falls,  would  not  mean 
that  the  trouble  was  serious  or  the  line  bro- 
ken or  in  otherwise  dangerous  condition. 
Every  witness  who  testified  on  the  subject 
testified  that  In  the  usual  course  of  opera- 
tion the  switches  or  other  apparatus  for  in- 
dicating trouble  show  trouble  of  some  kind 
frequently,  one  witness  said  many  times  each 
day.  In  many  instances — one  witness  said 
fuUy  60  per  cent. — the  switch  when  closed 
again  shows  no  further  trouble,  and  In  such 
cases  the  cause  of  the  trouble  is  never  known. 
It'  is  therefore  evident  that  the  most  that 
the  trip  out  of  the  oil  switch  In  Spokane 
and  the  Indication  of  trouble  at  Post  Falls 
showed  at  the  time  in  question  was  that 
there  was  some  trouble  on  the  line,  but  did 
not  indicate  to  anybody  the  nature  of  the 
trouble,  or  whether  It  was  serious  or  not 
Every  exitert  witness  who  testified  on  the 
subject  said  that  the  universal  method,  and 


the  only  practical  method,  of  procedure  on 
an  indication  of  trouble  was  to  apply 
about  one-half  of  the  normal  voltage  of  the 
line  to  the  wire,  and  that  if  the  connection 
is  maintained  it  Indicates  that  the  trouble 
has  disappeared  and  the  line  is  clear;  that 
if  the  current  will  not  go  through,  the  switch- 
es will  again  trip  out,  thus  indicating  that 
there  is  an  absolute  break  in  the  line  or 
some  other  serious  trouble.  The  point  of 
the  trouble  is  then  located  by  sectionallzlng 
the  Une,  trying  out  one  section  after  another 
until  the  break  or  obstruction  is  located  be- 
tween two  given  points  and  the  exact  loca- 
tion is  then  discovered  by  patrolling  the  line 
between  those  two  points.  All  of  the  wit- 
nesses agreed  that  the  only  practical  test  is 
to  put  a  current  into  the  troubled  line  at 
about  one-half  the  normal  voltage,  and  if  it 
shows  trouble  again,  keep  the  power  off  the 
line  until  the  trouble  has  been  located,  in 
the  manner  we  have  mentioned,  and  remov- 
ed. There  was  much  discussion  with  one  of 
the  expert  witnesses  as  to  the  theoretical 
possiUlity  of  testing  with  a  very  low  voltage 
a  line  which  shows  troublei  The  witness  an- 
swered, in  substance,  that  this  could  be  done 
with  a  line  of  low  tension,  but  would  be  ab- 
solutely Impracticable  with  a  line  normally 
carrying  a  voltage  of  60,000  ot  over,  as  does 
the  one  here  involved.  This  la  apparently 
because  the  slse  of  the  wire  would  be  such 
as  to  offer  so  little  resistance  to  a  current 
of  low  voltage  as  to  Indicate  nothing  reliable. 
The  evidence  makes  it  reasonably  plain, 
therefore,  that  there  are  but  two  certain 
ways  in  which  to  test  a  line  showing  trouble 
in  order  to  determine  whether  or  not  there 
ia  a  break,  the  one  being  the  method  which 
waa  employed  here,  the  other  being  to  patrol 
the  line  on  each  indication  of  trouble.  Since 
trouble  la  shown  many  times  a  day  and  in 
a  majority  of  cases  the  trouble  is  not  only 
not  serious,  but  immediately  disappears,  it 
is  manifest  that  patroUlng  the  line  to  look 
for  the  trouble  would  be  whoUy  incompatible 
with  any  practical  operation  of  the  Une.  As 
said  by  the  trial  court,  it  is  clear  that  if  re- 
spondent was  required  to  patrol  the  whole 
line  every  time  a  switch  opened,  the  line 
could  not  be  operated,  since  before  one  patrol 
was  completed  another  obstruction  would 
have  appeared.  It  was  upon  this  ground 
that  the  trial  court  granted  the  motion,  name- 
ly, that  respondent  having  done  the  only 
practical  thing  that  could  be  done  to  deter- 
mine whether  or  not  there  was  a  break  in 
the  line,  was  not  guilty  of  negligence  in  so 
doing.  It  will  be  noted,  however,  that  the 
normal  capacity  of  the  line  in  question  was 
a  little  over  60,000  volts;  that  the  test,  as 
testified  to  by  the  experts,  was  to  turn  onto 
the  line  when  trouble  waa  indicated  about 
one-half  the  normal  voltage.  The  only  per- 
son who  could  testify  as  to  what  was  actually 
turned  on,  namely,  the  station  operator  at 
Post  Falls,  contradicted  himself  as  to  the 
force  of  the  current  which  he  applied.    He 
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first  teatlfled  positively  tbat  he  turned  on 
between  60,000  and  70,000  volts.  On  cross- 
cxnmlnatlon  he  repeated  this,  bat  finally  re- 
duced It  to  about  27,000  volts.  If  In  fact 
his  flrpt  statement  was  correct,  he  was  clear 
ly  guilty  of  negligent  operation,  since  under 
all  the  evidence  the  proper  test  requires  no 
more  than  one-half  of  the  normal  vifltage, 
and  obviously  the  greater  the  voltage  the 
greater  the  danger. 

[I]  We  have  often  held,  In  common  with 
other  courts,  that  those  who  are  furnishing 
electric  power,  because  of  the  extremely  dan- 
gerous character  of  that  agency,  are  charged 
with  the  highest  degree  of  care,  especially  in 
their  relation  with  the  public  to  whom  they 
sell  and  distribute  power.  Abrams  v.  Seattle, 
60  Wash.  356,  111  Pac  168,  140  Am.  St  Hep. 
916;  White  v.  Reservation  Electric  Co.,  76 
Wash.  139,  134  Pac.  807. 

[8]  The  highest  degree  of  care  in  such  case 
is  the  highest  degree  of  care  compatible  with 
practical  operation.  The  conflict  in  the  tes- 
timony of  the  Post  Falls  operator  (s  further 
heightened  by  respondent's  answer  to  the  in- 
terrogatory that  the  line  was  charged  with 
63,000  volts  at  the  time  in  question.  It  seems 
to  mg  that  the  extreme  doubt  raised  by  re- 
spondent's own  evidence  as  to  the  amount  of 
current  tamed  into  this  line  to  test  it  for 
trouble  presented  a  question  for  the  Jury  as 
to  whether  or  not  respondent  was  guilty  of 
negligent  operation.  If  the  amount  exceeded 
that  required  by  the  established  tests,-  we 
cannot  say  as  a  matter  of  law  that  respond- 
ent was  not  guilty  of  negligence.  Upon  the 
evidence  as  presented  the  question  was  for 
the  Jury. 

[7]  In  view  of  the  fact  that  there  may  be 
another  trial,  we  shall  notice  one  other  ques- 
tion. Appellants  offered  to  show  that,  by 
the  use  of  lightning  arresters  over  the  trans- 
former, either  lightning  or  excessive  current 
from  the  disarranged  high-power  wires  above 
would  have  been  so  grounded  as  to  prevent 
excessive  current  from  entering  appellants' 
premises.  The  court  exdaded  this  testimony 
on  the  ground  that  the  question  was  one 
of  statutory  standard  construction.  We  think 
this  was  error.  While  it  is  true  that  the 
act  of  1913,  Laws  of  1913,  c  130,  prescribes 
certain  rules  for  the  construction  of  elec- 
trical lines,  that  statute  does  not  attempt  to 
define  every  detail  of  construction,  and,  we 
are  inclined  to  hold  that  a  compliance  with 
the  statute  is  not  evidence  of  proper  construc- 
tion, except  in  those  particulars  covered  by 
the  statute. 

Many  pages  of  the  briefs  are  devoted  to  a 
mooted  application  of  the  rule  res  ipsa  lo- 
quitur, but  we  find  it  unnecessary  to  discuss 
that  question,  since  the  evidence,  in  any 
event,  was  sufiicient  to  take  to  the  Jury  the 
issue  of  negligence. 

[8]  The  Judgment  notwithstanding  the  ver- 
dict was  improperly  granted,  but  we  cannot 


direct  the  entry  of  Judgment  on  the  verdict 
The  motion  for  a  new  trial  remains  undis- 
posed of.  In  such  a  case  we  have  annoanced 
the  rule  that  the  cause  should  be  renaxided 
in  order  that  the  trial  court  may  pass  upon 
the  latter  motion.  Paich  v.  Northern  Pac. 
By.  Co.,  88  Wash.  168,  166,  152  Pac.  7X9. 

The  Judgment  is  reversed  and  the  cause  is 
remanded,  with  direction  to  the  trial  ooort 
to  pass  upon  the  motion  for  a  new  trIaU  and 
either  grant  a  new  trial  or  enter  Judgment 
on  the  verdict 

MOnBIS,  O.  J„  and  CHADWIOK,  FDL- 
I/BRTON,  and  MOUNT,  JJ.,  concur. 


FIDELITY  NAT.  BANK  OP  SPOKANE  t 

HOSEA  et  aL    (No.  1302&) 
(Supreme  Court  of  Washington.    Nov.  14,  1916.) 

1.  Bnxs  AND  Notes  ®=>296  —  Liabiutt  or 

INDOBSXB— ETFEOT  OF  PSBVIODB  AOBKEItENf. 

Under  the  Negotiable  Instruments  Act  (Lawa 
1899,  c.  149),  providing  that  an  indorser  war- 
rants tbat  the  instrument  is  genuine  and  what  it 
purports  to  be,  that  he  had  good  title,  that  all 
prior  parti«B  had  capacity  to  contract,  that  the 
instrument  was  at  the  time  of  indotsement  valid 
and  subsisting,  that  on  presentation  it  will  be 
accepted  and  paid  accordmg  to  its  terms,  or  that 
he  will  pay  the  amount  of  necessary  proceedings 
on  dishonor  to  a  holder  or  subsequent  indorsa 
compelled  to  pay  it,  the  obligation  of  an  indorsK 
on  a  secured  note  was  a  new  agreement,  war- 
ranting the  instrument  as  it  then  appeared  on  its 
face,  superseding  a  prior  agreement,  written  or 
parol,  to  accept  a  deed  of  the  land  in  foil  Bati»> 
faction  of  the  Jtote. 

[Ed.  Note^— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  667-679;  Dec  Dig.  «=» 
296.] 

2.  Fbaots,  STATtmt  OF  ®=>74($  —  Paboi. 
Agreeuent  Affkctino  Land  —  Iitdobseb's 
Obuoation. 

A  parol  agreement  contemporaneous  wiili 
the  indorsement  of  a  secured  note,  to  be  bound 
by  a  previous  agreement  tliat  a  deed  to  the  land 
would  be  accepted  in  full  payment  of  the  note. 
is  void  tinder  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Franda,  Stat- 
ute of.  Cent  Dig.  fj  83, 122-127, 129-131;  X>ee. 
Dig.  «=»74(3).] 

3.  MoBTOAGEs  ®=>303— Obanteb  or  Mobtoao- 

KD  PROPEBTT— AGREEUBNT  TO  AOCBFT   PkOP- 
BBTY  IK  PATKENT. 

An  agreement  by  the  holder  of  a  secured  note 
with  the  grantee  of  the  mortgagor^  who  was  not 
obligated  to  pay  the  debt,  to  dismiss  foreclosurs 
proceedings  in  consideration  of  the  grantee's 
promise  to  convey  the  land  if  he  did  not  pay 
the  interest  before  a  certain  date,  was  not  an  ex- 
press agreement  to  take  a  deed  to  the  land  in 
satisfaction  of  the  note,  and,  since  the  contract 
was  made  with  a  stranger  to  the  obligation,  none 
will  be  implied. 

[Ed.  Note. — For  other  cases,  see  Uortgagca, 
Cent  Dig.  §  869 ;   Dec.  Dig.  <S=>303.] 

4.  PSmCIPAI.  ASD  SUBKTT  «=9ll2— DiSCBASOK 
or   SUBETT— AOBEEMENT  TO  AcCSFT  PROPKB- 

TY  IN  Payment. 

Where  a  deed  was  tendered  to  plaintiff  bank 

as  satisfaction  and  payment  of  a  secured  note, 

a  letter  written  by  the  bank  when  returning  the 

deed,  stating  that  the  bank  did  not  wish  the  deed 


«B9For  otlier  c»Mi  see  sam*  topic  and  KBV-NUMBBR  in  alt  Key-Numb«r«d  Plcsau  asd  Indtzn 
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DUMle  to  it,'waa  not  an  independent  agreement  to 
accept  the  deed  in  satiafaction  of  the  debt,  which 
would  release  sureties. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  $|  226-284;  Dec.  Dig.  «=> 
112.] 

Department  2.  Appeal  from  finperlor 
Court,  Spokane  Cotinty;  Bruce  Blake,  Judge. 

Action  by  the  Fidelity  National  Bank  of 
Spokane  against  Millard  8.  Hosea  and  others. 
From  a  Judgment  for  plaintiff,  certain  defend- 
ants appeal.    Affirmed. 

DansoD,  Williams  &  Dauaon,  Post,  Ayery  & 
Hlgglns,  and  Burcham  &  Blair,  all  of 
Spokane  (Oeo.  D.  lAntz,  of  Spokane,  of 
counsel),  for  appellants.  Hamblen  &  Gilbert, 
of  Spokazke,  for  respondent. 

FULLEBTON,  J.  On  October  16,  1912, 
Hosea  and  wife  made  and  delivered  to  £. 
H.  Stanton  &  Co.,  th^  promissory  aote, 
wbereln  they  agreed  to  pay  E.  H.  Stanton 
&  Co.  $25,000,  with  Interest  from  date  at  the 
rate  of  7  per  cent,  per  annum,  payable  semi- 
annually. The  note  contained  an  accelerat- 
Ing  clause  to  the  effect  that,  if  the  Interest 
was  not  paid  when  due,  the  principal  and 
Interest  of  the  note  should  become  due  and 
payable  at  the  option  of  the  holder  of  the 
note.  At  the  time  of  the  execution  of  the 
note  and  as  a  part  of  the  same  transaction, 
Hosea  and  wife  also  executed  to  the  payee 
of  the  note  a  mortgage  upon  real  pr(^>erty, 
Bitoated  In  Spokane  county,  securing  the  note 
according  to  its  tenor  and  effect.  Subsequent 
to  the  execution  of  the  note  and  mortgage 
Hosea  and  wife  conveyed  the  mortgaged 
property  to  James  Hunter  and  O.  S.  Slawson 
subject  to  the  mortgage.  Certain  Install- 
aentB  of  Interest  on  the  note  were  not  paid, 
and  on  August  27,  1913,  E.  H.  Stanton  &  Co., 
Its  then  holder,  brought  an  action  to  recover 
ttaereon  and  to  foredoae  the  mortgage.  Aft' 
er  the  Institution  of  the  action.  Hunter  and 
Slawson,  imder  the  date  of  September  8, 

1913,  wrote  to  E.  H.  Stanton  &  Co.  making 
the  following  proposition: 

"In  consideration  of  your  dismissing  the  fore- 
closure suit  against  lots  six  (6)  and  seven  (7), 
block  sixty-seven  (67),  School  Section,  Spokane, 
Washingtoo,  and  extending  the  payment  of  in- 
terest on  the  $25,000.00  mortgage  secured  by  the 
above  described  property  to,  on  or  before  May  1, 

1914,  we  agree  to  convey  by  quitclaim  deed  to 
you  and  rdinquish  all  interest  in  the  aforesaid 
property  not  later  tban  May  1,  1914,  provided 
the  aforesaid  interest  is  not  fully  paid  by  as 
before  the  aforesaid  date  to  December  1,  1913. 
In  consideration  of  the  extension  of  payment  of 
interest,  we  further  agree  to  pay  the  premiums 
on  all  insurance  now  covering  the  building  on 
the  above-described  property,  and  to  pay  all  tax- 
es for  the  year  1912." 

The  company  accepted  the  proposition 
through  Its  attorney  by  the  following 
writing: 

"Your  letter  of  September  8,  1918,  addressed 
to  E.  H.  Stanton  Company  was  turned  over  to 
me  by  the  B.  H.  Stanton  Company  for  answer. 
Your  proposition  is  hereby  accepted,  and  I  will 
get  the  order  of  dismissal  signed  tomorrow." 

ieop.-6i 


Tbe  foredosnre  action  was  Uierenpon  dis- 
missed. Shortly  thereafter  E.  H.  Stanton  & 
Co.  sold  the  note  and  mortgage  to  one  Isabel 
M.  Gray,  who  in  torn  sold  It  to  Joseph 
Zimglbl.  However  the  note  was  delivered 
and  the  mortgage  assigned  by  the  company 
directly  to  ZlrnglbL  Subsequently  the  note 
was  sold  and  the  mortgage  assigned  by 
Zlrnglbl  to  the  plaintiff,  FideUty  National' 
Bank,  the  bank  received  the  same  on  April 
6,  1914,  and  the  purcluuie  was  entered  on 
their  books  as  of  the  next  day.  On  deliver- 
ing the  note  to  Zlmgibl  E.  H.  Stanton  &  Co. 
regularly  Indorsed  the  same,  and  on  delivery 
of  the  note  to  the  bank  Zlmgibl  likewise 
regularly  Indorsed  It.  Hunter  and  Slawson 
did  not  pay  the  InteiBst  as  they  agreed  to  do 
In  their  communication  to  E.  H.  Stanton  & 
Co.,  but  In  lieu  thereof  made  and  executed 
and  tendered  to  the  bank  tbelr  deed  to  the 
property.  This  deed  the  bank  returned  to 
them  with  the  following  note: 

"We  return  herewith  the  deed  which  you  sent 
to  us,  which  should  be  made  in  blank.  We  do 
not  want  the  deed  made  to  us." 

No  deed  In  any  other  form  was  tendered. 
Thereafter  the  bank  demanded  payment  of 
the  note  from  the  principal  and  from  the  in- 
dorsers,  and  on  their  refusal  to  pay  began 
the  present  action  to  recover  thereon  and  to 
foreclose  the  mortgage.  The  complaint  was 
the  ordinary  complaint  In  an  action  to  re- 
cover upon  a  promissory  note  and  to  fore- 
close a  mortgage  given  to  secure  It.  E.  H. 
Stanton  &  Co.  and  Zimglbl  answered  sepa- 
rately. E.  H.  Stanton  &  Co.,  after  certain 
denials,  set  up  affirmatively  that  Hunter 
and  Slawson,  as  part  consideration  for  the 
conveyance  to  them  of  the  mortgaged  prop- 
erty by  Hosea  and  wife,  assumed  and  agreed 
to  pay  the  mortgage.  It  set  up  also  the  com- 
mencement of  the  foreclosure  action.  Its  sub- 
sequent dismissal  because  of  the  contract 
between  Itself  and  Hunter  and  Slawson,  and 
averred  that  It  was  the  understanding  be- 
tween them  that  the  deed  therein  agreed  to 
be  delivered  was  to  be  In  satisfaction  of  the 
note  and  mortgage  sued  upon,  and  that  it 
agreed  to  take  It  In  full  satisfaction  of  such 
note  and  mortgage,  averring  further  that  the 
subsequent  transfer  of  the  note  and  mort- 
gage were  made  with  knowledge  of  such 
agreement,  and  with  the  understanding  and 
agreement  on  the  part  of  the  several  trans- 
ferees that  a  conveyance  of  the  land  was  to 
be  received  by  audi  transferee  In  full  satis- 
faction of  the  note  and  mortgage.  Zlmglbl's 
answer  was  to  the  same  efCect. 

The  evidence,  as  we  read  It,  did  not  Justify 
these  averments  In  their  entirety.  There  Is 
■o  evidenoe  tibat  Hunter  and  Slawson  had  In 
any  manner  assumed  the  mortgage  or  had 
agreed  to  pay  the  note,  nor  was  there  any 
evidence,  other  than  the  Inforences  arising 
from  the  writings,  that  eitbar  B.  H.  Stanton 
&  Oa,  or  Ztrnglbi,  or  the  ptresent  holder  of 
tbe  note  agreed  to  take  tlie  property  to  ^stte-     ^ 
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faction  of  the  debt.  Zlrnglbl  knew  of  the 
written  agreement  between  E.  H.  Stanton 
it  Co.  and  Hunter  and  Slawson  when  he  pur- 
chased the  note  and  took  an  assignment  from 
that  company,  and  the  bank  had  the  same 
knowledge  when  It  purchased  the  Instruments 
from  Zlrnglbl.  It  Is  the  contention  of  the 
Indorsers  that  these  writings  changed  the 
tenor  of  the  note  as  to  the  medium  of  pay- 
ment— that  Is,  the  note  was  changed  by  the 
agreement  from  an  obligation  payable  In 
money  to  an  obligation  payable  In  spedfid 
property — and  the  deduction  la  drawn  there- 
from that  the  Indorsements  were  Implied 
agreements  that  the  note  would  be  paid  ac- 
cording to  Its  tenor  as  thus  modified,  and 
hence  the  tender  of  a  deed  to  the  mortgaged 
property,  In  accordance  with  the  modified' 
agreement,  satisfied  the  obligation. 

[1,2]  We  cannot  think  these  contentions 
tenable.  The  Indorsements  were  without 
qualification.  They  were  new  and  Independ- 
ent contracts,  embodying  all  of  the  terms  of 
the  Instrument  Indorsed  In  Itself.  Daniel  on 
Negotiable  Instruments  (eth  Ed.)  !  669.  By 
the  terms  of  the  Negotiable  Instruments 
Act  the  Indorsers  severally  warranted:  (1) 
That  the  Instrument  was  genuine  and  In  all 
respects  what  It  purported  to  be ;  (2)  that  he 
had  good  title  to  It;  (3)  that  all  prior  parties 
had  capacity  to  contract;  (4)  that  the  In- 
strument was  at  the  time  of  the  Indorsement 
valid  and  subsisting ;  and  (5)  In  addition  en- 
gaged that  on  due  presentation  it  would  be 
accepted  and  paid  according  to  Its  tenor,  and 
that  if  it  be  dishonored,  and  the  necessary 
proceedings  on  dishonor  be  taken,  he  would 
pay  the  amount  thereof  to  the  holder,  or  to 
any  subsequent  tndorser  who  might  be  com- 
pelled to  pay  it.  The  warranty  was  of  the 
Instrument  as  it  appeared  on  its  face,  free 
from  the  burden  of  any  condition  either  of 
them  may  have  assented  to,  prior  to  the  in- 
dorsement, not  expressed  thereon  in  writing. 
Knowledge,  therefore,  by  one  taking  the  in- 
strument, that  the  Indorser  had  agreed  to 
accept  payment  In  something  else  than  mon- 
ey, would  not  relieve  the  Indorser  of  his  ob- 
li^tlon,  whatever  may  be  the  rule  with  ref- 
erence to  the  other  party  to  the  agreement. 
The  Instrument  being  negotiable  In  form,  the 
indorser  without  qualification  Is  bound  by 
his  own  contract;  he  cannot  be  heard  to 
plead  a  prior  contract  made  with  another 
party  to  relieve  himself  from  the  one  he  sub- 
sequently made.  In  other  words,  his  act  of 
Indorsement  was  equivalent  to  writing  the 
conditions  the  law  implies  from  an  indorse- 
ment On  the  Instrnment  above  bis  signature, 
and  cannot  be  varied  or  altered  by  showing 
a  prior  written  or  prior  parol  agreement,  or 
by  a  conten4)oraneous  parol  agreement.  The 
first,  if  existent,  are  superseded  by  the  new 
agreement,  and  the  second  Is  void  because  of 
the  statute  of  frauda 

[I]  But  perhaps  we  need  not  go  to  this  ex- 


tent tn  the  present  instance.  The  agree- 
ment relied  upon  to  relieve  from  the  obliga- 
tion assumed  by  the  Indorsement  does  not 
bear  the  construction  the  appellants  put  vpoa 
it  It  is  not  an  agreement  to  accept  the  prop- 
erty in  payment  of  the  obligation.  The  agree- 
ment was  made  with  one  not  obligated  to 
pay  the  debt,  and  the  expressed  considera- 
tion was  a  susi>ension  of  the  time  within 
which  the  holder  of  the  mortgage  wonld  en- 
force the  debt  against  the  property.  There 
was  no  express  agreement  to  take  the  prc^ 
erty  In  satisfaction  of  the  debt,  and  since 
the  contract  was  made  with  a  stranger  to 
the  obligation  none  will  be  implied. 

[4]  Another  contention  is  that  tbe  bank 
accepted  the  deed  from  Hunter  and  Slawson. 
and  by  that  act  released  the  sureties.  This 
Is  founded  on  the  letter  written  by  tbe  tmnk 
when  it  returned  the  deed  Hunter  and  Slaw- 
son had  tendered.  But  It  Is  distinctly  stated 
therein  that  the  bank  did  not  wish  the  deed 
made  to  It  In  explanation  the  officer  of  the 
bank  having  the  matter  in  charge  testified 
that  the  bank  wished  the  deed  in  blank  so 
that  it  might  be  turned  over  to  E.  H.  Stan- 
ton ie  Co.;  the  witness  believing  that  the 
company  would  accept  the  deed  and  pay 
the  note.  Bat,  whatever  the  motive  may 
have  been,  there  was  clearly  no  independent 
agreement  on  the  part  of.  the  bank  to  acoq>t 
the  property  in  satlsfactloh  of  the  deM. 

Tbe  Judgment  is  affirmed. 

MORRIS,  a  X.  and  ELLIS.  MOUNT,  and 
CECADWICE,  JJ.,  concur. 


GASOH  et  nz.  v.  ROUNDS  et  al.    (No.  13400.) 
(Supreme  Court  of  Washington.    Nov.  13,  1916.) 

1.  Appbai.  ard  Ebbob  «=9l71(8)— Scopk— Ib- 

SUB. 
Though  the  answer  was  in  effect  a  negative 
pregnant  and  might  be  construed  as  an  admis- 
sion that  one  of  tlie  defendants  did  the  act  charg- 
ed, where  the  trial  below  proceeded  on  the  theory 
that  it  was  a  complete  denial  and  tbe  issue  there- 
by made  was  fully  tried,  it  most  be  so  treated 
on  appeaL 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1056-1061;  Dec  Dig.  «=> 
171(3).] 

2.  Appeai,  and  Errob  «=9l002— Soopk — Ooif- 

0I.T78IVENEB8   OF  FtNDIKOS. 

On  a  primary  issue  of  fact  where  the  evi- 
dence conflicts,  the  verdict  Is  conclusive  on  the 
court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $|  3935-3937;  Dec  Dig.  «=» 
1002.] 

3.  Neqlioence  (g=>32(2)  —  Cabe  as  to   Iif- 
vrrEES— "Invitation.' 

Invitation,  as  distinguished  from  mere  li- 
cense,- is  implied  by  law  only  when  the  visitor 
cornea  for  some  purpose  connected  with  the  busi- 
ness in  which  the  owner  or  occupant  is  there 
engaged,  or  which  he  permits  there  to  be  car- 
Tied  on,  and  there  must  be  some  real  or  supposed 
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jnutuality  of  Intareatln  the  mibjeet  to  which  the 
Tisitor'a  buainess  relates. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  43;   Dec.  Dig.  «=>32(2}. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Invitation.] 

4.  Neouoencx  «=3l34(3)  —  Oark  as  to  In- 

VITEEB. 

B>vidence  Md  to  show  that  plaintiff  in  going 
upon  defendant's  premises  was  a  technical  tres- 
passer and  not  an  inyitee. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  «=»134(3).] 

fi.  Trial  9=9l43— Qxtssizoit  roB  Jubt— Oon- 

FLicnno  BvioxNCE. 
A  vital  and  positive  contradiction  by  a  party 
of    bis   own   witness,   iriiom  he  introduces  as 
worthy  of  belief,  raises  such  conflict  as  to  take 
the  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  842,  843;    Dec.  Dig.  <S=>14S.] 

6.  NiGUOEKCE  «s>33(l)— Cabs  Rkqxjibed  as 
TO  Tbespassbbs. 

The  owner  of  a  bnilding  owes  a  technical 
trespasser  no  duty  except  to  refrain  from  wan- 
tonly or  willfully  injuring  him. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  46;   Dec.  Dig.  «=933(1).] 

7.  NKecioKNCK  ®=982— Oark  Requibed  as  to 
Trespassers— GoNTBiBUTOBT  Niouoence. 

Where  a  technical  trespasser  went  into  a 
building  in  course  of  construction  when  it  was 
dark  and  without  a  light,  and  fell  into  a  fur- 
nace pit,  his  own  negligence  was  the  proximate 
cause  of  his  injury,  and  he  took  the  risk  of  the 
attending  perU. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  112-114;  Dec  Dig.  «s»82.] 

Department  1.  Appeal  from  Siq>erlor 
Court,  King  Cotmty;  J.  T.  Bonald,  SvAge. 

Action  by  Bndolpli  Gaacb  and  wife  against 
E.  J.  B«rand8  and  others.  Judgment  for 
plaintiffs,  and  defendants  ainieal.  Reversed 
and  remanded  for  dismissal. 

Preston  &  Tborgrlmson  and  Peters  & 
Powell,  all  of  Seattle,  for  appellants.  Wm. 
Bm^gerboff  and  Peterson  &  Macbrlde,  all 
of  Seattle,  for  respondents. 


ELLIS,  J.  Action  for  personal  Injuries. 
Defendants  Osgood  and  wife  owned  two  lots 
abutting  npon  the  north  side  of  Third  ave- 
nue in  the  town  of  Benton,  with  a  frontage 
of  65  feet  and  running  baclc  to  a  depth  of 
100  feet.  Prior  to  the  time  here  in  question 
there  had  stood  on  the  front  of  these  lots  a 
fi-ame  building  occupied  by  tenants  of  the 
Osgoods,  among  them  one  Bardy,  a  plumber, 
and  one  Kane,  a  dealer  in  electrical  fixtures. 
At  the  time  here  In  question  this  building 
had  been  moved  to  the  rear  of  the  lots,  Kane 
vacating  and  moving  across  the  street,  but 
Hardy  still  remaining  as  a  tenant  of  the 
Osgoods  and  conducting  his  business  there- 
in. The  Osgoods,  through  Rounds  and  wife, 
doing  business  as  Rounds  Construction  Com- 
pany, were  erecting  a  two-story  brick  build- 
ing about  66  feet  square  on  the  front  of  the 


lots.  This  bnilding  was  divided  into  ft>tur 
storerooms  of  equal  width  save  the  westerly 
one  which  had  5  feet  cut  off  for  a  hallway 
running  back  to  the  rear  of  the  bnilding. 
The  walls  were  op,  the  root  was  on,  the 
studding  for  the  partitions  was  set,  some  of 
the  partitions  were  lathed,  and  the  floors 
were  roughed  in.  No  doors  nor  windows 
were  hung  and  the  fronts  of  the  storerooms 
were  not  in.  Some  60  feet  back  from  the 
front  was  a  wall  running  east  and  west  cut- 
ting off  the  rear  of  the  storeroom**  and  ex- 
tending about  eight  inches  into,  but  not 
crossing,  the  passageway  along  the  westerly 
wall. '  Immediately  off  of  this  passage  and 
Immediately  back  of  this  rear  wall  of  the 
westerly  storeroom  was  a  cement  lined  fur- 
nace pit  10  feet  square  and  8  feet  deep. 
This  pit  was  uncovered,  unguarded,  and  un- 
lighted.  About  8  o'clock  on  the  evening  of 
November  21,  1014,  one  McDonald,  a  man 
named  Dorsey,  and  plaintiff,  desiring  to  pur- 
chase certain  electrical  fixtures  called  "ro- 
settes" for  use  in  a  house  being  built  by  Mc- 
Donald, were  directed  to  seek  them  from 
Kane  at  Hardy's  plumbing  shop  at  the  rear 
of  the  new  Osgood  store  bnilding,  where 
they  supposed  Kane  still  conducted  his  busi- 
ness. They  first  went  north  along  Wells 
street,  a  cross  street  about  one-third  of  a 
block  west  of  the  new  building,  to  an  unin- 
closed  private  space  leading  back  toward 
the  frame  building  occupied  by  Hardy. 
They  found  this  E^wce  partially  blocked 
with  lumber  and  piles  of  wood.  In  the  dark- 
ness they  despaired  of  finding  the  way 
through  in  safety,  and  returned  to  the  front 
of  the  new  store  building  on  Third  avenue.' 
They  entered;  plaintiff,  leading,  went  back 
through  the  westerly  storeroom  to  its  rear 
wall,  and  plaintiff  passed  around  the  end  of 
this  wall  into  the  passageway.  Seeing  a 
Ught  aihining  through  the  back  of  the  build- 
ing he  started  toward  it  and  fell  into  the 
pit.  His  companions  coming  up  struck 
matches,  and  by  their  light  found  him  un- 
oonsdous  at  the  bottom  of  the  pit.  He  sued 
to  recover  fOr  his  injuries,  alleging  Os- 
good's ownership  of  the  premises,  his  con- 
tract with  Rounds  and  wife  d(dng  business 
as  Rounds  Construction  Company  to  erect 
the  building,  Hardy's  occupancy  of  the  old 
building  in  the  rear  as  Osgood's  tenant,  Har- 
dy's Invitation  to  the  public  to  pass  through 
the  new  building  to  and  trade  at  his  store 
with  the  knowledge  and  consent  of  the  de- 
fendants, and  negligence  on  the  defendants' 
part  in  leaving  the  pit  nnllghted  and  un- 
guarded. Defendants  by  answer  admitted 
Hardy's  occupancy  of  the  bnilding  as  Os- 
good's tenant,  but  denied  the  invitation  to 
the  public  as  follows: 

"  ♦  •  •  They  deny  that  the  said  Frank  H. 
Osgood,  or  Georglna  Osgood,  or  Susie  Rounds 
gave  any  consent  to  the  use  of  the  building  on 
the  front  part  of  the  lot  or  its  passageways,  as 
access  to  the  rear  bnilding." 
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'Riey  also  set  np  eootrSnitory  uegllgenoe 
as  an  affirmative  defense,  -wbJch  was  trav- 
eraed  by  the  reply.  The  trial  resalted  in  a 
verdict  for  (900  In  favor  of  plaintiff  and 
against  all  the  defendants.  At  appropriate 
times  defendants  moved  for  a  nonsuit  and 
for  a  directed  verdict  Both  motions  were 
denied.  From  a  Judgment  entered  on  ttie 
verdict  all  of  the  defendants  aweal. 

[1]  Appellants  contend  that  respondent 
was  not  an  Invitee,  but  a  trespasser,  or  at 
best  a  mere  licensee,  to  whom  appellants 
owed  no  duty  ezcei>t  not  willfully  or  wan- 
tonly to  Injure  him.  Respondent  retorts  that 
this  issue  was  not  presented  by  the  plead- 
ings, because  in  their  answer  appellants 
merely  denied  that  either  Osgood  or  his 
wife  or  Mrs.  Rounds  gave  any  consent  to  the 
use  of  the  new  building,  or  Its  passageways, 
as  access  to  the  rear  building.  It  is  true 
that  these  denials  are  In  form  a  negative 
pregnant,  and,  technically  construed,  amount 
to  an  admission  that  Rounds  gave  consent, 
and  that  Hardy,  with  the  Itnowledge  and 
consent  of  all  the  appellants,  held  out  the 
invitation.  But  at  the  trial  it  seems  to  have 
been  assumed  by  the  court  and  all  of  the 
parties  that  the  pleadings  were  suffldent  to 
present  the  issue  of  invitee  or  licensee. 
Tliat  issue  was  fully  tried;  hence  we  must 
treat  It  as  an  issue  here.  Oaskill  v.  North- 
ern Assurance  Ca,  73  Wash.  668,  132  Paa 
643. 

[2,  3]  Though  unsatisfactory  and  in  the 
sharpest  conflict,  the  evidence  was  sufflcdent 
to  take  to  the  Jury  the  primary  question  of 
an .  implied  Invitation  to  pass  through  the 
new  building  to  the  old  one,  to  such  persons 
as  might  desire  to  visit  It  for  any  purpose 
connected  with  the  business  there  couductr 
ed  by  the  tenant  Hardy.  On  that  primary 
question  the  verdict  is  conclusive  upon  us. 
But  it  does. not  follow  that  respcmdent  was 
such  a  person.  Aside  from  the  invitation  to 
the  public  generally,  implied  from  long  ac- 
quiescence by  the  owner  of  private  premises 
in  the  general  public  use  of  a  way  across  his 
premises,  a  phase  of  the  subject  resting  on 
an  Independent  basis  with  which  we  are  not 
here  concerned,  the  rule  of  implied  Invita- 
tion may  be  stated  as  follows:  Invitation 
as  disUngulshed  from  mere  license  Is  implied 
by  law  only  when  the  visitor  comes  for  some 
purpose  connected  with  the  business  In  which 
the  owner  or  occupant  is  there  engaged  or 
which  he  permits  there  to  be  carried  on, 
and  there  must  be  some  real  or  supposed 
mutuality  of  Interest  in  the  subject  to  which 
the  visitor's  business  relates.  This  role, 
which  is  sustained  by  almost  universal  au- 
thority. Is  thus  stated  In  8  Shearman  At 
Bedfleld,  Law  of  Negligence  (6th  Ed.)  {  706: 

"Invitation  by  the  owner  or  occupant  is  im- 
plied by  law  where  the  person  going  on  the  prem- 
ises does  so  in  the  interest  or  for  the  benefit,  real 
or  supposed,  of  such  owner  or  occupant,  or  in  the 
matter  of  matual  interest,  or  in  the  usual  course 


ef  biMdii«BS,  or  where  Ae  petwn  lajnred  la  pre*. 
ent  in  the  performance  ef  duly,  official  or  otho^ 
wiae." 

In  an  opinion  reviewing  many  authorities, 
the  Supreme  Judicial  Court  of  MaiwchuaetU 
states  the  rule  as  follows: 

"It  is  well  settled  there  that  to  come  under  an 
implied  invitation,  as  distingaished  from  a  mere 
license,  the  visitor  must  come  for  a  purpose  con- 
nected with  the  business  in  which  Uie  occnpant 
is  engaged,  or  which  he  permits  to  be  carried 
on  there.  There  must  at  least  be  some  mntuality 
of  interest  in  the  subject  to  which  the  visttor't 
business  relates,  although  the  particalar  thing 
which  is  the  object  of  the  visit  may  not  t>e  for 
the  benefit  of  the  occupant"  Plummer  v.  £>ilL 
156  Mass.  428,  427,  31  N.  EL  128.  129  02  Aai. 
St  Rep.  463). 

See,  also,  Severy  t.  Nlckerson,  120  Masa. 
306,  21  Am.  Rep.  514 ;  Hart  v.  Cole,  156  Mass.  , 
477,  81  N.  B.  644,  16  L.  It.  A.  557 ;  McCarveU 
T.  Sawyer,  173  Mass.  540,  54  -N.  E.  259,  73  Am.  I 
St  Hep.  318;  Dixon  v.  Svrift  98  Me.  207, 
56  Atl.  761;  Larmore  v.  Crown  Point  Iron 
Co.,  101  N.  Y.  391,'  4  N.  E.  752,  54  Am.  Bep. 
718;  Brehmer  v.  Lyman,  71  Vt  98,  42  AtL 
613 ;  Pauekner  r.  Wakem,  231  HL  276,  83  N. 
E.  202,  14  L.  R.  A.  (N.  S.)  1118.  The  test  "of 
mutuality  announced  by  the  Supreme  Court 
of  Massachusetts  seems  to  be  the  beat  that 
has  been  suggested."  3  Elliott  Railroads 
(2d  Ed.)  i  1249.  The  rule,  of  course,  does 
not  apply  to  children  of  tender  years.  North- 
western El.  R.  R.  Co.  V.  O'Malley,  107  III. 
App.  609.  This  court  in  a  recent  case  has,  in 
effect,  sanctioned  the  rule  as  we  have  stated 
it,  and  has  Impliedly  recognized  mutuality 
of  Interest  as  Its  baaia.  Kroeger  v.  Grays 
Harbor  Construction  Ca,  83  Wash.  68,  145 
Pac.  68. 

[4, 1]  Under  this  rule  waa  respondent  here 
an  invitee?  We  think  not  True,  he  testified 
that  McDonald  had  hired  him  to  help  wire 
McDonald's  house,  and  bad  asked  him  to 
help  select  the  rosettes ;  that  they  flrst  went 
to  the  Renton  Hardware  store,  and  were 
there  told  "to  go  to  Hardy,  who  had  them," 
and  that  he  was  not  looking  for  Kane.  But 
In  every  one  of  these  particulars  he  was  flat- 
ly contradicted  by  his  own  chief  witness  Mc- 
Donald. McDonald,  though  repeatedly  press- 
ed upon  the  subject,  refused  to  testify  that 
he  had  hired  respondent  for  any  purpose. 
He  testified  that  he  and  his  wife  were  paiying 
a  neighborly  visit  to  respondent  and  his 
wife  that  evening;  that  he  mentioned  the 
fact  that  he  waa  wiring  his  house,  and  asked 
respondent  to  go  with  him  to  get  the  roseRes 
merely  for  company,  and  that  Dorsey,  who 
was  there  at  the  time,  went  for  the  same 
reason ;  that  the  derk  at  the  hardware  store 
told  him  he  could  get  the  rosettes  from 
Kane,  who  was  **ln  with  Hardy  In  the  plumb- 
ing shop  in  the  rear  of  the  new  building"; 
that  he  knew  he  was  not  going  to  get  the 
materials  from  Hardy,  but  from  Kane,  and 
was  looking  for  Kane  at  the  time,  and  that 
he,  McDonald,  was  going  to  select  the  ro- 
settes. True,  here  la  a  conflict  of  evideace; 
Digitized  by  LjOOQIC 
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and,  ainoa  no  amtborlty  Is  dted  to  the  eon- 
traiT.  we  shall  assume  that  a  Vital  and  t>osl- 
tlve  coBtradlctloii  by  a  party  of  a  witness 
whom  he  Introduces  as  worthy  at  belief 
raises  such  a  conflict  as  to  take  the  question 
to  the  Jury,  bnt  there  still  remains  the  lin- 
controverted  fact  that  respondent,  before  he 
entered  the  new  bnilding,  was  absolved  from 
any  dnty  to  McDonald  to  enter  it  M(<Don- 
'  aid  testified  that,  when  he  found  that  they 
could  not  reach  Hardy's  store  from  the  rear 
and  had  returned  to  the  front  of  the  new 
building,  he  suggested,  because  it  was  so 
dark,  that  respondent  and  Dorsey  remain  out- 
side while  he  went  through  to  the  store;  that 
as  the  place  was  so  dark,  he  thought  it  would 
be  Just  as  well  if  they  would  wait  for  him. 
This  was  not  denied  by  either  respondent  or 
any  one  else.  Even  assuming  that  McDonald 
actually  had  hired  respondent  and  had  been 
expecting  to  make  ills  purchase  from  Hardy, 
and  that  he  was  actually  looking  for  Hardy, 
not  for  Kane,  still,  when  he  told  respondent 
to  wait  outside  because  of  the  darkness,  be 
removed  the  only  possible  ground  for  a  pre- 
tense on  respondent's  part  to  the  status  of  an 
invitee.  Respondent  had  no  business  of  his 
own  to  transact  at  Hardy's  store  and,  what- 
ever his  relation  to  McDonald,  he  no  longer 
had  any  business  of  McDonald's  at  the  store. 
Certain  it  is,  from  that  time  on  he  merely 
went  as  company  just  as  McDonald  testified 
he  had  done  from  the  start  From  the  time 
be  entered  the  building  in  disregard  of  Mc- 
Donald's dlrectlcm  that  he  stay  outside  he 
was  technically  a  trespasser,  or  at  best  a 
mere  licensee  with  no  business  there  either-  of 
bis  own  or  of  another.  He  had  no  invitation. 
Even  that  of  his  alleged  employer  had  been 
withdrawn. 

[I,  7]  It  follows  that  the  appellants  owed 
bim  no  duty  except  not  wantonly  or  willfully 
to  injure  him.  He  took  the  way  as  be  found 
it  subject  to  its  attending  perils.  When  he 
advanced  in  the  darkness,  without  a  light 
and  without  any  caution,  as  his  own  testi- 
mony shows  he  did,  and  blindly  plunged  at 
right  angles  from  the  straight  passage,  he 
was  guilty  of  negligence  which  on  aU  au- 
thority must  be  held  as  a  matter  of  law  the 
proximate  cause  of  the  injury.  McConkey  v. 
Oregon  R.  &  N.  Co.,  35  Wash.  55,  76  Pac. 
626 ;  De  Graffenrled  v.  Wallace,  2  Ind.  Terr. 
657,  53  S.  W.  452 ;  Brugher  v.  Buchtenklrch, 
167  N.  T.  153,  60  N.  B.  420;  Bentley  &  Ger- 
wlg  V.  Loverock,  102  111.  App.  166;  Brldger 
V.  Gresham,  111  Ga.  814,  36  S.  B.  677;  Mas- 
aey  t.  SeUer,  46  Or.  267,  77  Pac.  397 ;  Black- 
stone  T.  Chelmsford  Foundry  Co.,  170  Mass. 
821,  48  N.  B.  686;  Piper  y.  N.  Y.  O.  &  H.  B. 
B.  Co.,  166  N.  T.  224,  60  N.  BL  861,  41  L.  R.  A. 
724,  66  Am.  St  Rep.  060. 

The  judgment  Is  reversed,  and  the  ciinse 
iB  remanded  for  dLgmlssaL 

MOBBIS,  O.  J.,  and  MOUNT,  OHADWIOK, 
^oA  FlJIXBRTOIf,  7J.,  concur. 


BOBBRTB  V,  PAOIFIO  TBLEPHONB  & 
TELBGBAPH  GO.    (No.  12964.) 

(Supreme  Court  o£  Washington.    Nov.  10, 1916.) 

1.  LnnTATioiT  OF  Actions  «s»196(4)  —  Rb- 
uiASE  OssSS— Inbanut— Bttbdeit  of  Pboof. 

Where  injured  employg,  In  order  to  avoid  ths 
bar  of  statute  of  limitations,  and  also  of  his  re- 
lease, alleged  insanity  during  at  least  four 
months  after  the  accident,  he  had  the  burden  of 
proof  to  show  insanity,  rendering  him  incapable 
of  transacting  ordinary  busineas  during  the  time 
alleged. 

[Eld.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ff  712,  714:  Dec.  Dig.  «=» 
195(4);  Release,  Cent  Dig.  §$  94-100;  Dec 
Dig.  e=»55.] 

2.  Dauaoes  «=s>216(2)  — Action  TTvXrfjUBiis  — 

Instbuction. 
Where  a  lineman,  In  January,  four  months 
after  the  expiration  of  the  period  of  limitations, 
sued  as  a  competent  person  in  his  own  name  for 
personal  injuries,  alleging  he  was  insane  contin- 
uously from  the  accident  until  his  discharge  from 
an  insane  asylum  the  preceding  August,  refusal 
of  Instruction  that  the  jury  could  not  find  that 
plaintiff  "is  now  insane  or  has  been  insane  at 
any  time  since  he  left"  the  asylum,  was  error, 
since  from  his  testimony  and  that  of  others,  €be 
jury  might  have  considered  plaintiff  insane  at 
the  time  of  trial,  and  thus  enhanced  the  dam- 
ages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  348;  Dec.  Dig.  «=9216(2).] 

3.  Dakaobs  «E9216(2)  — Instbuctions— Oon- 
TisuAMCE  OF  Insane  State— Applicabiutt. 

And  for  this  reason,  also,  an  instruction,  "If 
insanity  bos  been  established  then  the  presump- 
tion is  that  insanity  continues  until  the  contrary 
is  established,"  was  erroneous,  sinc^  the  com- 
plaint alleged  that  plaintiff  was  insane  continu- 
ously only  until  his  discharge  from  the  asylum, 
notwithstanding  a  further  allegation  in  the  com- 
plaint that  since  the  injury  plaintiff's  physical 
and  mental  vigor  hud  been  destroyed,  and  he  had 
been  unable  to  do  any  work,  and  that  he  would 
continue  so  to  suffer  during  the  remainder  of  his 
life;  these  latter  allegations  being  inconsistent, 
for,  under  the  above  instruction,  they  would  per- 
mit plaintiff  to  bring  bis  action  as  a  sane  man 
and  recover  damages  on  the  ground  he  was  in- 
sane. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  348 ;   Dec.  Dig.  ®=»216(2).] 

4;  Evidence  <S=>332(1)  —  Insanitx  —  Comnr- 

MENT  Papebs. 
In  such  action,  where  plaintiff  sought  by 
claiming  insanity,  to  avoid  uot  only  the  bar  of 
the  statute  of  limitations,  but  also  bis  release  of 
his  employer  from  liability,  commitment  papers, 
conforming  to  Rem.  &  Bol.  Code,  i  5953,  as  to 
examination  of  a  person  ctkarged  with  insanity, 
in  the  proceeding  whereby  he  was  sent  to  an  in- 
sane asylum,  including  the  physicians'  certificate 
and  the  answers  to  questions  contained  therein 
under  their  examination,  were  admissible  to 
show  the  existence  of  insanity  from  the  time  of 
his  commitment  until  his  discharge,  and  as  tend- 
ing to  show  upon  what  the  physicians  based  their 
certificate,  notwithstanding  the  proceeding  was 
ex  parte. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  §§  1287, 1240;  Dec.  Dig.  <8=»332(1)J 

6.  Evidence     «=»63— Pbwuhptionb— Sanitt. 
One  is  presumed  stme  up  to  the  time  he  is 
shown  to  have  become  insane. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  83;   Dec.  Dig.  «s>68.] 
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6.  LnnTATioiT  or  Aoiions  «s>200(1)  —  Eii- 
LBAss  «=9B9— Iif9i«ucrio«s— Pboof  of  San- 
it*. 

In  an  action  by  employe  for  injuries  where, 
to  avoid  tl>e  bar  both  of  the  statute  of  limita- 
tions and  of  his  written  release,  he  alleged  insan- 
ity caused  by  the  accident  fram  that  time  until 
shortly  before  bringing  suit,  an  instruction  as 
to  his  burden  of  proving  insanity,  stating  that 
when  insanity  of  a  fixed  and  settled  nature  is 
once  established  by  Uie  evidence,  it  is  presumed 
to  continue  lutil  it  is  overturned  by  proof  of 
sanity,  held  proper. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  <  731 ;  Dec.  Dig.  <»=>200(1) ; 
Release,  Gent.  Dig.  {  115;  Dee.  Di«.  «=359.] 

7.  Evidence  4=367(2)— Inbanitt—B'dbden  or 
Proof. 

If  insanity  of  a  fixed  and  settled  nature  is 
once  shown  to  exist  in  the  actor  at  a  certain 
time,  by  evidence  that  is  clear  and  convincing, 
it  must  be  presumed  to  continue  until  a  con- 
trary state  of  sanity  is  made  to  appear  by  the 
adverse  party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  87;  Dec  Dig.  «=»e7(2).] 

8.  Insaite  Pebsons  4=92— Evidenoe  of  "Ltr- 

CID  iNTEBVAia." 

Rational  conduct  and  acts  and  business 
transactions  at  a  given  time  may  be  shown  to  es- 
tablish lucidity  at  snch  time,  the  only  test  being 
that  at  such  times  the  actor  was  able  to  know 
and  comprehend  the  nature  and  effect  of  his  acts, 
and  therefore  able  to  transact  with  understand- 
ing ordinary  business,  and  _  a  "lucid  interval" 
meaning  not  merely  a  cessation  of  violent  symp- 
toms of  mental  disorder,  but  such  a  temporary 
restoration  of  reason  as  to  create  responsibility 
for  acts  done  during  its  continuance,  for  restora- 
tion of  the  mental  uculties  to  their  ordinary  con- 
dition is  not  necessary,  but  it  is  sufficient  that 
the  restoration  be  such  that  the  person  is  able, 
beyond  doubt,  to  comprehend  and  do  the  act  with 
such  reason,  memory,  and  judgment  as  to  malce 
it  a  legal  act. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {{  4-10 ;  Dec.  Dig.  <8=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lucid  Interval.] 

9.  Rkleabk  ^=>16  —  Mental  Undebbtandinq. 

Whether  the  injured  man's  lack  of  capacity 
at  the  time  of  making  a  release  was  so  great  as 
to  render  him  incapable  of  understanding  the 
effect  thereof  or  his  mental  incapacity  did  not 
go  to  that  extent,  notice  of  his  mental  condition 
when  the  release  is  procured  is  imputed  to  the 
party  securing  such  release,  and  to  avoid  the 
release  the  injured  person  need  not  establish  by 
clear  and  convincing  evidence  that  the  party  se- 
curing it  had  at  the  time  of  the  release  knowl- 
edge or  notice  of  his  mental  incapacity. 

[£:d.  Note.— For  other  cases,  see  Release,  Gent. 
Dig.  f  30;  Dec  Dig.  «=^16.] 

10.  Damaoes  «s»131(3)— Pebsonai,  Inji»ik»— 
Excessive  Damages. 

Where  a  lineman  28  or  29  years  of  age  was 
able  to  work  at  his  usual  wages  less  than  two 
months  after  bis  injury,  bis  injuries  consisting 
of  breaking  of  some  of  the  small  bones  of  the 
left  hand,  a  large  gash  over  his  left  eye,  with- 
out any  evidence  of  a  broken  bone,  some  in- 
juries to  his  ankles  and  Icnees  of  a  temporary 
nature,  an  injur;  in  the  back  of  his  head  and 
some  impairment  of  sight  in  one  eye,  largely 
remedial  by  the  use  of  proper  glasses,  and  a 
possible  slight  temporary  mental  derangement 
had  been  cured,  a  verdict  of  $24,000  against  his 
employer  was  grossly  excessive  and  ground  for 
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of  passion  and  prejudice. 

[I'M.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  361,  362,  370;  Dec  Dig.  «=> 
131(3).] 

Morris  C.  J.,  and  Fallertoo,  Mount,  and 
Main,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
C!oart,  Spokane  County:  EL  H.  SuUivan, 
Judge. 

Action  by  Ernest  Napoleon  Roberts  against 
the  Padflc  Telephone  &  Telegraph  Company. 
From  jndgmoit  for  plaintiff  and  denial  of  de- 
fendant's motion  for  new  trial,  defendant 
appeals.    Reversed  and  remanded. 

See,  also,  160  Pac  7S3. 

Post,  Avery  ft  Hlgglns,  of  SptAane,  ft»r 
appellant  Robertson  &  Miller  and  £.  W. 
Robertson,  all  of  Spokane,  for  respondent. 

HOLCOMB,  J.  Respondent  was  a  lineman 
working  for  appellant  near  Pomeroy,  "Wash- 
in  reconstruction  of  a  telephone  line.  A  pole 
which  he  had  climbed  broke,  and  respondent 
fell  with  the  pole,  the  croea-arm  at  tbe  top 
pinning  his  bead  to  the  ground  and  knock- 
ing him  unconscious  for  a  short  time.  Some 
of  the  bones  in  bis  left  hand  were  broken. 
his  ankles-  were  hurt,  there  was  a  cut  over 
his  eye,  the  back  of  his  head  was  bruised  and 
swollen,  and  his  eye  was  bloodshot.  Tbe  ac- 
cident happened  September  15,  1910.  Suit 
was  brought  January  12,  1914,  or  approxi- 
mately four  months  after  the  expiration  of 
the  period  of  the  statute  of  limitations.  Vari- 
ous grounds'  of  negligence  are  alleged  In  the 
complaint,  but  the  ground  relied  upon  by 
respondent  was  that,  at  the  direction  of  the 
foreman  of  construction,  another  lineman 
cut  the  wires  upon  a  nearby  pole,  and  that 
such  wire  cutting  caused  the  pole  upon  '^hlch 
respondent  stood  to  break  and  fall.  The 
complaint  alleges  that  the  plalntUT  became 
and  was  Insane  continuously  from  the  time 
of  tbe  Injury  until  in  September,  1913,  and 
that  he  had  been  an  inmate  of  the  asylum  for 
insane  at  Steilacoom  for  alwnt  four  months. 
It  ia  not  contended  in  the  complaint  that  the 
respondent  was  insane  at  the  time  of  the 
commencement  of  the  action,  and  there  was 
no  guardian  ad  litem  appointed  to  sue  for 
him.  Appellant  in  its  answer  admits  that  the 
respondent  was  in  the  employ  of  appellant 
denies  all  allegations  of  negligence,  and  af- 
firmatively alleges  the  following:  (1)  That 
on  December  12,  1810,  or  three  months  after 
the  accident,  plaintiff  settled,  satisfied,  and 
released  aU  claims  and  demands  arising  oat 
of  the  accident  for  the  sum  of  $135  tben 
paid  to  him;  (2)  that  the  action  was  com- 
menced more  than  three  years  after  the  cause 
of  action  accrued,  and  is  barred  by  the  stat- 
ute of  limitations;  @)  that  there  was  con- 
tributory negligence  and  fault  on  the  part  of 
the  respondent;  (4)  that  tbe  respondent  as- 
sumed the  risk;    (5)   that  the  injury   was 
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canned  by  tbe  n^ligence  of  a  Mlo^r  seirant. 
Re^ondent  In  reply  alleges  In  respect  to  the 
release  that,  at  the  time  of  executing  It,  be 
was  Incapable  of  transacting  .Uaslness  or 
knowing  the  effect  of  snch  an  Instrnment  be- 
cause of  his  weakened  mental  condition,  and 
that  the  Instrnment  was  obtained  from  blm 
fraudulently  and  without  consideration;  and 
further  alleges  that  he  was  Insane  continu- 
ously from  the  time  of  the  accident  until 
September,  1913. 

Twenty-eight  errors  are  assigned  bf  ap> 
pellant,  and  the  printed  abstract  of  the  rec- 
ord comprises  752  pages.  The  errors  assign- 
ed, however.  Involve  principally,  and  this 
opinion  will' deal  only  with,  the  questions  of 
tbe  running  of  the  statute  of  limitations, 
of  the  validity  of  tbe  release,  of  the  refusing 
and  giving  of  Instructions  to  the  Jury,  and  of 
the  ezcesslveness  of  the  verdict  There  was 
a  verdict  for  reqwndent  for  the  sum  of  $24- 
000.  A]H>eUant  unsaccessft^y  moved  for  a 
directed  verdict  In  Its  favor,  for  Judgment 
notwithstanding  tbe  verdict,  and  for  a  new 
trial. 

As  tbe  action  was  not  brought  until  Janu- 
ary 12, 1914,  tbe  injury  having  occurred  6^;>> 
tember  15,  1910,  and  approximately  four 
months  more  than  the  period  of  the  statute 
of  limitations  of  such  actions  bad  run,  and 
as  the  release  is  claimed  to  bave  been  ex- 
ecuted on  December  12,  1910,  within  three 
months  after  the  accident,  it  is  unnecessary 
to  discuss  separately  the  questions  of  the 
validity  of  the  release  and  tbe  tolling  of  tbe 
statute  of  limitations.  They  are  co-ordinate 
and  correlated.  If  respondent  was  Insane  for 
a  period  of 'time  sutfident  to  toll  the  statute 
of  Ilffiltations  to  within  three  years  of  tbe 
commencement  of  tbe  salt,  then  tbe  period 
of  bla  insanity  would  cover  the  time  of  tbe 
execution  of  the  release  bo  that'  Uie  same 
would  not  be  binding  upon  reiqtondent  And, 
conversely.  If  be  was  ludd  and  mentally 
competent  at  any  time  to  transact  ordinary 
business,  tbe  statutory  period  must  start 
running  .from  that  time. 

Tbe  court  submitted  to  the  Jury  three 
special  interrogatories,  the  first  of  wblcb  was 
as  to  whether  plalntifT  executed  tbe  contract 
of  settlement  and  release  in  qvestfon,  to 
wblcb  tbe  Jury  answered,  "Yes."  Tbe  seo 
ond  Interrogatory  was:  "If  you  answer  tbe 
first  question  'I'es,'  did  the  plalntlCr  at  tbe 
time  of  signing  the  same  possess  sufficient  un- 
derstanding to  know  the  nature  and  effect 
at  said  release?"  to  which  the  Jury  an- 
swered, "Na"  Tbe  tfalrd  Interrogatory  was, 
""(Vas  there  any  time  after  September  16, 
1910,  and  before  January  12,  1911,  when  the 
plaintiff  was  mentally  capable  of  transact- 
ing any  ordinary  business?"  to  wblcb  tbe 
Jary  answered,  "No." 

[1]  Tbe  trial  court  correctly  Instructed  the 
Jury,  In  Instruction  5,  that  the  burden  of 
proof  would  be  upon  the  plaintiff  to  show 
by  clear  and  convincing  evidence  that,  uptm 


the  day  wboi  the  alleged  Injuries  were  sns-' 
talned,  plaintiff  became  and  was  Insane,  and 
that  he  was  Incapable  of  transacting  ordi-' 
nary  business,  and  that  this  oondition  of 
mind  cixitlnued  for  a  period  of  four  months 
or  until  the  14th  day  of  January,  1911. 

The  only  testimony  In  behalf  of  respondent 
describing  tbe  condition  of  respondent  Im- 
mediately after  tbe  injury  on  September  16, 
1910,  was  that  of  bis  brother  James  Rob- 
erts, who  was  also  a  lineman  working  at 'the 
same  place  and  time,  who  testlfled  that, 
when  respondent  was  placed  In  an  automobile 
to  be  taken  to  Pomeroy  for  medical  attention, 
respondent  seemed  to  think  he  was  having 
a  Joy  ride.  On  the  following  night  the  wlt- 
nessi  went  to  Pomeroy,  and  respondent  look- 
ed distant,  and  did  not  want  to  recognize  blm. 
Respondent  did  not  sleep,  and  would  not  let 
tbe  witness  sleep.  Respondent  stated  that 
people  were  going  to  hang  him.  Woke  wit- 
ness and  told  blm  that  somebody  bad  gotten 
him  out  in  tbe  street  and  wanted  to  whip 
blm,  and  wanted  witness'  to  go  out  In  the 
street  with  him.  Witness  did  so  and  found 
no  one.  Re^ondent  kept  continually  awak- 
ing witness.  Wben  respondent  was  brought 
out  to  the  camp  again  he  made  threats  to 
attack  tbe  witness,  constantly  quarreling 
with  him,  although  he  had  never  been  quar- 
relsome before ;  that  respondent's  mind  seem- 
ed blank;  he  was  Just  crazy;  be  didn't  know 
what  be  was  doing.  Respondent  himself  tes- 
tified that  the  first  thing  he  remembered  after 
tbe  pole  fell  was  his  being  In  the  asylum  In 
Stellacoom  in  1913.  He  did  not  recollect  any 
event  or  occurrence  between  the  date  of  the 
accident  and  bis  partial  recovery  at  the  asy- 
lum. He  testified  that  be  heard  noises  in  his 
head  and  heard  voices;  that  he  sometimes 
heard  a  bell  at  a  distance  and  saw  objects; 
that  he  heard  people  coming  in  tbe  bouse 
when  no  one  was  there;  that  he  remembered 
only  the  last  week  in  the  asylum,  although 
he  testified  to  hearing  people  laugh  at  him 
while  there.  These  were  interested  wit- 
nesses. Appellant  Introduced  apparently  dis- 
interested witnesses,  two  farmers  who  hap- 
pened to  come  along  in  their  automobile 
shortly  after  the  accident  and  conveyed  the 
respondent  to  Pomeroy,  to  the  doctor's  oflBce 
and  conversed  with  him  about  tbe  accident 
and  other  matters,  who  considered  him  ra- 
tional and  sane.  Other  witnesses,  who  were 
employed  by  appellant  at  the  time,  observed 
bis  manner  and  appearance  while  at  Pome- 
roy, and  immediately  after  returning  to  camp 
after  being  In  Pomeroy  under  the  doctor's 
care  for  a  few  days  and  saw  nothing  wrong 
with  bis  mental  condition.  There  was  tes- 
timony In  bis  behalf  by  bis  relatives  and 
neighbors  describing  his  acts,  manner,  and 
conduct  afterwards.  Experts  for  respondent 
testified  upon  the  hypothesis  of  the  truth  of 
facts  related  by  other  witnesses  that  he  was 
insane.  Experts  for  appellant  testified  that, 
firom  examination  and  observation  of  re- 
spondent, he  was  not  Insane,  but  was^ 
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and  stmulatlng  Insanity.  All  thla,  bowever, 
furnisheb'  only  a  conflict  In  tbe  testimony, 
all  of  which  went  to  the  Jury  and  upon  all 
of  which  the  Jury  passed.  It  Is  undoubtedly 
the  rule  that  the  showing  as  to  such  a  condi- 
tion In  order  to  avoid  the  running  of  the 
statute  of  limitations  and  to  avoid  the  Ta- 
lidlty  of  the  release  In  question  should  be 
clear  and  convincing.  There  are  other  and 
much  more  remarkable  features  in  the  case, 
which  tend  to  cast  very  grave  doubt  upon 
the  truthfulness  of  resjpondent's  showing  as 
to  his  condition  during  that  time.  After  re- 
turning to  Spokane  on  the  30th  day  of  Sep- 
tember or  the  Ist  day  of  October,  1910,  he 
went  to  the  house  of  his  si&ter,  a  Mrs.  Tal- 
bott,  and  remained  there  for  a  short  time, 
after  which  he  went  with  his  sister  and  her 
husband,  Ed  Talbott,  to  the  ranch  of  the 
Talbotts  near  Flummer,  Idaho,  While  In 
-  Spokane  he  wrote  the  following  letter: 

"Oct  0,  1»10. 

"Mr.  ThoB.  H.  Etaon,  District  Supt.  of  Plant, 
508  Fraternal  Bldg.,  Spokane— Dear  Sir:  While 
in  the  employ  of  P.  T.  &  T.  Co.  under  Foreman 
McDonald  at  Pomeroy,  Wn.,  was  Injured  first 
part  of  Sept.  by  pole  breaking  off  at  top  of 
ground  when  wires  were  off  of  pole  ahead  of  me; 
the  pole  I  was  on  snapped  throwing  me  to  the 
ground,  cutting  large  gash  over  left  eye,  break- 
ing small  bones  in  left  hand  ;  I  sprained  both  of 
my  ankles;  they  took  me  to  Pomeroy  in  an  au- 
tomobile and  put  me  under  doctor's  care  where 
they  left  me  6  days  then  went  back  to  camp, 
where  I  stayed  ten  days  with  the  understanding 
that  my  time  was  to  go  on  until  I  was  able  to  go 
to  work;  came  to  my  sister's  in  Spokane,  29th 
day  of  Sept.  and  have  been  with  her  ever  since; 
they  have  pay  me  up  until  28th  of  Sept,  when 
left;  can  get  you  doctor's  certificate  as  to  my 
present  condition  or  let  the  company's  doctors 
examine  me;  am  willing  at  any  time  it  may  be 
convenient  to  you;  Now  Mr.  Elson  I  don't  want 
to  have  any  trouble  about  this  matter  but  I  want 
what  is  right  and  justly  my  due  and  I  trust  that 
yon  will  after  making  investigation  and  finding 
I  have  not  misstated  facts  see  fit  to  continue  me 
on  pay  roU  until  I  am  in  condition  to  go  to  work 
as  my  head  has  bothered  me  all  the-  time  but  can 
not  tell  what  will  turn  up,  but  wish  to  do  the 
right  thing,  but  if  can  not  agree  will  see  attorneys 
and  see  what  I  can  do  that  way.  Trusting  to 
hear  from  you  soon  I  remain, 

"Most  respectfully, 
"[Signed]    E.  N.  Roberts,  Plummer,  Idaho." 

It  will  be  observed  that  this  letter  shows 
coherence  and  continuity  of  thought  and 
reason,  clearness  of  memory,  and  decisiveness 
of  Judgment  On  November  11,  1910,  re- 
spondent wrote  another  letter  to  the  appel- 
lant, which  was  equally  intelligent,  definite, 
decisive,  and  coherent,  aud  in  which  be  men- 
tioned the  time  and  place  of  the  accident, 
the  name  of  the  foreman  of  the  construction 
crew,  and  the  name  of  the  physician  at 
Pomeroy  who  attended  him,  and  requested 
that  his  claim  be  given  attention.  On  about 
December  1,  1910,  respondent  and  two  of  his 
brothers,  one  of  whom  was'a  lineman  and  the 
other  a  groundman  working  for  the  appel- 
lant, went  to  work  for  the  appellant  at 
Orondo  near  Wenatcbee.  Respondent  work- 
ed until  December  12,  1910,  when  he  came  to 
Spokane  at  the  request  of  an  officer  of  the 


aweUimt  who  \n»  looUng  «ft«r  tbe  claims 
against  the  appellant,  «md  after  some  nego- 
tiations be  tbere  made  the  settlement  and 
signed  the  release  before  Mr.  Hlggtmi,  In  ttae 
oQlce  of  appellant's  counsel,  leoeiTinK  a  check 
for  $135.  Previous  to  this  settlement  be 
had  received  two  other  checks,  one  for  pay 
up  to  the  time  of  ttae  Injury,  and  one  for  pay 
up  to  tbe  time  be  left  camp  after  tbe  injury: 
he  having  been  kept  on  tbe  pay  roll  nntll 
be  left  camp  about  tbe  1st  of  October,  1910. 
All  of  these  diecka  be  indorsed  and  cashed. 
After  this  settlement  appellant  bad  no  fur- 
ther knowledge  of  him  until  in  Febmary, 
1012,  wben  it  received  a  letter  from  bim 
written  at  Oolden  Oolo.  This'  letter  was 
addressed  to  H.  3.  Tlnkbam,  district  snperin- 
tendent  of  plant,  and  it  also  was  a  clear,  in-  | 
telligent,  rational  letter,  stating  that  be  bad  ! 
been  unable  to  work  since  he  worked  for  tbe  I 
company;  that  be  bad  a  doctor  bill  against 
bim  on  account  of  bis  eye  that  was  Injnred 
in  the  accident  at  Pomeroy,  and  would  Uke 
to  know  if  tbe  company  oonld  not  do  some- 
thing more  for  htm ;  that  all  be  wished  was 
that  bis  doctor  bill  be  paid,  and  that  be 
would  give  tbe  address  of  bis  doctor  or  have 
him  write  the  company  as  quick  as  be  re- 
ceived answer  to  bis  (respondent's)  letter. 
He  stated  also  that  be  would  like  to  have 
recommendation  so  he  conld  go  to  work  as 
quick  as  able;  that  be  had  no  funds  and  be 
would  like  for  the  superintendent  to  give  bim 
a  little  consideration;  signing  bis  name  E. 
N.  Roberts,  and  giving  bis  address  as  "Box 
623,  Golden,  Colo."  The  Talbotts,  bis  sister 
and  brother-in-law,  testlfled  that  they  did  not 
call  in  a  physician  for  respondent  while  he 
was  in  Spokane  In  October,  1910,  nor  after 
they  went  to  ttae  ranch  in  1911,  or  any  other 
time.  Mrs.  Talbott  testified  that  she  did 
not  know  of  plaintUFs  writing  any  letters 
to  the  company  or  anybody  connected  with 
the  company,  in  October,  November,  or  De- 
cember, 1910,  or  any  other  time.  She  was 
shown  the  letter  of  October  9,  1910.  and 
denied  knowledge  of  its  being  either  respond- 
ent's handwriting  or  bis  signatare.  She 
was  shown  tbe  second  letter,  dated  NoTem- 
ber  11,  1910,  and  stated  that  she  did  not  see 
hifai  write  tbe  letter,  and  did  not  know  wheth- 
er it  was  respondent's  handwriting  or  sig- 
nature. Sbe  was  shown  the  letter  of  Febru- 
ary, 1912,  written  and  mailed  from -Golden, 
Colo.,  and  denied  any  knowledge  as  to  wheth- 
er or  not  it  was  respondent's  bandwrltins- 
Respondent  hims^  denied  that  he  knew 
whether  or  not  It  was  bis  writing  in  any  of 
tbe  letters;  that  be  did  not  remember  of 
being  in  Golden,  Colo.,  in  1912.  He  admitted 
that  the  handwriting  of  the  letter  ostoudbly 
written  tbere  looked  like  bis,  but  said  be  did 
not  know  bis  handwriting.  It  Is  nnqneBtlon- 
ably  written  by  the  same  hand  that  wrote 
tbe  other  two  letters  wbldi  bis  icIatiTea 
testified  were  copied  by  htm  in  his  own  hand- 
writing.  It  U  alw  manllMtjiy  written  Itr 
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the  game  hand  that  Indorsed  the  seTeral  pay 
checks  and  Btsned  the  r^ease. 

Aiter  the  close  of  appellant's  testimony 
Mr.  and  Mrs.  Talbott  were  recalled  on  rebut- 
tal, and  contradicted  their  previous  testimony 
by  testifying  that  Talbott,  at  the  Instance  of 
his  wile,  drafted  the  letter  of  October  0,  1010, 
In  their  apartiaent  in  Spokane,  and  Instruct- 
ed respondent  to  copy  It,  and  that  respond- 
ent sat  at  a  table  across  from  Talbott  and, 
without   further   assistance,    Instmctlon,   or 
direction,  copied  the  letter  and  Talbott  mail- 
ed it ;  that  as  to  the  letter  of  November  11th, 
Talbott  drafted  that  letter  and  sent  it  to  his 
wife  to  have  her  cause  respondent  to  copy  it 
at  their  ranch  in  Idaho.    Mrs.  Talbott  testi- 
fied to  the  same  effect    It  is  peculiar  as  to 
the   facts  detailed  In  the  first  letter  that 
James  Boberts,  brother  of  respondent,  had 
not  been  in  Spokane  after  the  accident  hap- 
pened  to  respondent,  and  himself  testified 
tbat  he  never  saw  his  brother  after  he  left 
the  camp  near  Pomeroy  until  he  saw  him  up 
at  the  ranch  near  Plnmmer,  Idaho,  in  No- 
vember, though  Mrs.  Talbott,  his  sister,  tes- 
tified that  he  had  visited  her  house  before 
the  first  letter  was  written.    Where  the  Tal- 
botts  obtained  the  facts  stated  in  the  first 
letter,  which  goes  into  detail  as  to  what  hap- 
pened to  the  respondent  at  the  time  of  the 
injury  and  afterwards,  to  Incomprehensible. 
No  attempt,  other  than  respondent's  denial 
of  recollection  of  it,  was  made  to  explain  the 
writing  of  the  letter  from  Golden,  Colo.    It 
was  written  after  the  termination  of  the  four 
months'  period  following  the  Injury  necessary 
to  toll  the  statute  of  limitations.    Even  the 
copying  of  the  first  two  letters,  unasstoted, 
as    was  testified  to  by  the  Talbotts,  would 
seem    an   impossible  accompUshment   for   a 
mas  who,  as  he  claimed  at  the  trial,  had 
forgotten  how  to  write  as  he  was  formerly 
able,  and  conld  only  remember  how  to  write 
or  read  very  slightly.    If  these  letters  ema- 
nated from  the  mind  of  respondent,  he  was 
tieyond  question  of  su£Bclent  sanity  at  any 
one  of  those  times  to  transact  ordinary  busi- 
ness, which  to  the  test  of  bto  competency. 
Xbe  letter  from  Oolden,  Colo.,  of  February, 
1912,    is  unexplained  except  by  himself  in 
his    testimony  that  he  did  not  recollect  of 
ftavlng  written  it,  and  did  not  recognize  the 
writing.     If  this  letter  emanated  from  hto 
tnln<3,  he  was  beyond  question  at  the  time  of 
saflflclent  sanity   to   know  and   understand 
Ills     ordinary   business  affairs.     Such  being 
ttie    case,  it  would  indicate  very  strongly  to 
a  fair  mind  that  he  had  been  in  the  same  con- 
dition of  sanity  previously,  or  at  least  that 
he    liad  lucid  intervato.    Yet  the  Jury,  who 
were   fhe  triers  of  the  facts,  seem  to  have 
sccepted  his  version  of  the  writing  of  these 
.eti;ex's,  and  to  have  found  in  his  favor  np- 
>ra  all  the  issues  of  fact  connected  therewith. 
[2 J    In  the  fall  of  1912  he  again  worked  for 
appellant,  asstoting  a  crew  of  line  repairers 
ox*   tt  fov  weeks  near  Lind,  Wash.,  with  ap- 


parent ability  to  perform  the  duties.  On 
May  12,  1913,  in  Seattle,  he  was  placed  in  Jail 
for  something,  and  was  found  there  by  hto 
brottier4n-law  Talbott,  who  swore  to  a  com- 
plaint of  insanity  against  him.  An  inquiry 
was  had,  and  on  that  day  he  was  committed 
to  the  asylum  for  insane  at  Steilacoom.  On 
August  4,  1913,  a  little  less  than  three  months 
afterwards,  he  was  dtocharged  therefrom  as 
cured.  In  the  record  made  by  the  physicians 
who  examined  him  it  appeared  that  there 
was  testimony  that  there  was  insanity  or 
tendency  to  insanity  in  the  family  of  re- 
spondent, a  brother  having  been  subject  to 
epilepsy.  Appellant  requested  the  court  to 
Instruct  the  Jury  as  follows: 

"I  charge  yon  as  a  matter  of  law  that  under 
the  allegatloDB  of  the  complaint  yon  cannot  find 
that  the  plaintiff  is  now  insane  or  has  been  in- 
sane at  any  time  since  he  left  Steilacoom  asy- 
lum, if  you  find  he  was  ever  in  snch  asylum." 

Thto  request  was  refused,  to  which  excep- 
tion was  duly  taken.  Since  the  complaint 
alleges,  "that  by  reason  of  said  injuries  plain- 
tiff's mind  was  affected  and  plaintiff  became 
and  was  insane  continuously  from  said 
time  until  hto  discharge  from  the  asylum  as 
hereinafter  alleged,"  and  since  plaintiff 
brought  hto  suit  as  a  competent  person  in  his 
own  name,  thto  instruction  oi  one  covering 
the  matter  in  substance  should  have  been 
given.  It  was  proper  to  be  given  for  the 
reason  that  the  Jury  might  have  consider- 
ed respondent  insane  at  the  time  of  the  trial, 
from  hto  testimony  and  that  of  others,  and 
thus  enhanced  the  damages  awarded.  The 
point  is  not  covered  by  ^y  Instruction  giv- 
en by  the  court. 

[3]  Appellant  further  requested  the  court 
to  instruct  the  Jury  as  follows: 

"If  yon  find  from  the  evidence  in  this  case  that 
the  plaintiff  was  at  any  time  in  the  year  191S 
in  Steilacoom  asylum,  I  charge  you  that  such 
fact  shall  not  be  considered  by  yon  in  determin- 
ing whether  or  not  the  plaintiff  was  to  any  ex- 
tent mentally  deranged  in  the  years  1910,  1911, 
or  1912.  You  shall  not  allow  the  fact  that  plain- 
tiff was  in  Steilacoom  asylum  at  any  time  during 
the  year  1918,  it  you  find  it  to  be  a  fact,  to  in- 
flnence  yonr  minds  in  any  maimer  whatsoever 
in  detennining  the  mental  condition  or  capacity 
of  the  plaintiff  in  1910,  1911,  or  1912.  I  also 
charge  you  that  the  physicians'  certificate  or  the 
answers  to  questions  contained  therein  dated  at 
Seattle  in  May,  1913,  shall  not  be  considered  by 
you  as  evidence  of  any  fact  in  issue  La  this  case.'* 

The  court  instructed  the  Jury  on  thto  sub- 
ject as  follows: 

"If  insanity  has  once  been  established  then  the 
presumption  to  that  insanity  continues  until  the 
contrary  is  established  by  the  preponderance  of 
the  evidence." 

Thto  instruction  to  pr(%)er  where  the  al- 
legation and  the  facts  under  the  allegatloB 
show  that  the  insanity  to  continnous  and  ex- 
isting. But  in  this  case  the  allegation  was 
that  the  respondent  was  insane  continuously 
until  his  discharge  from  the  asylum.  Re- 
spondent argues,  however,  that  the  complaint 
further  alleged  that  since  the  time  of  the 
injury  plaintiff's  physical  and  mental  ^vtoor     T 
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had  bfeoi  destroyed  by  reason  of  said  In- 
juries, and  he  has  been  hnable  to  do  any  work 
of  any  kind ;  that'lie  will  continue  to  saflTer 
during  the  remainder  of  his  life  great  phys- 
ical and  mental  pain.  These  allegations  are 
Inconsistent  and,  under  the  Instmctlon  giv- 
en by  the  court,  would  permit  respondent  to 
bring  and  maintain  his  action  as  a  sane  man 
and  recover  damages  on  the  ground  that  he 
was  Insane. 

[4,  6]  It  Is  contended  by  appellant  that  the 
Introduction  of  the  commitment  papers  In 
the  Insanity  proceeding,  which  was  excepted 
to,  was  erroneous.  We  think  not  The  pro- 
ceedings were  conformable  to  the  law.  In  such 
cases  (section  69S3,  Bern.  &  Bal.  Code),  and 
were  a  valid  adjudication  of  his  competency 
at  that  time.  The  commitment  papers  were 
competent  to  show  the  existence  of  Insanity 
In  1013  from  May  12th  or  thereabouts  to 
August  4th,  and  also  the  discharge  of  re- 
spondent as  cured.  Prior  to  the  Inquisition 
and  adjudication  of  his  Insanity,  the  pre- 
sumption was  that  he  was  sane  up  to  the 
time,  prior  thereto,  when  he  was  shown  to 
have  become  Insane.  The  commitment  papers 
Include  the  physicians'  certificate  and  the  an- 
swers to  questions  contained  therein  under 
their  examination,  and  these  were  competent 
as  tending  to  show  upon  what  the  physicians 
based  their  certificate.  All  of  it  was  for 
the  Jury  to  weigh.  Although  it  was  ex  parte, 
It  was  all  competent  as  going  to  the  question 
of  Insanity  at  that  time,  but  not  at  any  other 
time.  Giles  v.  Hodge,  74  Wis.  360,  43  N.  W. 
163 ;  State  v.  Austin,  71  Ohio  St  817,  78  N. 
B.  218,  104  Am.  St  Rep.  77S;  Branstrator 
v.  Crow,  162  Ind.  362,  69  N.  B.  668;  Calu- 
met etc.,  Ry.  Co.  v.  Mable,  66  ni.  App.  235; 
State  V.  Welty,  65  Wash.  244,  118  Pac.  9; 
16  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  606.  The 
concluding  sentence  of  the  requested  instrue- 
tion  was  therefore  erroneous  as  framed,  and 
should  have  further  limited  the  inquiry  to 
the  period  of  established  insanity.  The  Jury 
should  have  been  Instructed,  in  effect,  as  re- 
quested, that  the  showing  made  to  the  exam- 
ining physicians  In  May,  1912,  was  not  con- 
elusive  as  to  Insanity  long  prior  thereto,  or, 
dating  as  far  back  as  September,  1910,  of 
chronic  or  permanent  insanity. 

[6]  Appellant  requested  an  instruction  as 
to  the  effect  of  the  statute  of  limitations,  to 
the  effect  that,  if  there  were  amy  indd  inter- 
val In  the  mind  of  respondent  at  any  time 
after  the  injury  and  at  least  np  to  January 
12,  1911,  during  which  ludd  interval  respond- 
ent was  mentally  capable  of  transacting  any 
business,  then  the  action  would  be  barred  un- 
der the  statute  and  he  could  not  recover  any 
sum  whatever;  and  to  the  further  effect  that 
the  burden  of  proof  is  not  on  the  defendant 
to  show  such  mental  capacity  at  any  time 
during  such  period  up  to  January  12,  1911, 
but  upon  the  plaintiff  to  show  such  mental 
derangement  or  incapacity  at  all  times  from 
and  including  September  16,  1910,  to  Janu- 
ary 11,  1911,  and  to  establish  the  same  not 


only  by  a  preponderance  of  evidence,  bat  al- 
so by  evidence  clear  and  convincing.  Instead 
thereof  the  court  gave  instruction  numbered 
5,  a  part  of  which  has  been  hereinbefore 
quoted,  as  to  the  effect  of  the  statute  of  limi- 
tations and  the  degree  of  proof  required  on 
behalf  of  respondent  to  avoid  the  <%>eratIon  of 
the  statute,  and  continued  as  follows: 

That  "a  person  Ig  presumed  to  be  sane  until 
he  is  proved  to  be  otherwise,  and  that  the  burden 
is  upon  the  person  claiming  insanity  to  prove  it 
by  clear  and  convincing  evidence ;  but  that  when 
insanity  of  a  fixed  and  settled  natnre  is  once  es- 
tablished by  such  evidence,  it  is  presumed  to  con- 
tinue until  it  is  overturned  by  proof  of  sanity. 
Ton  are,  therefore,  instracted  that  if  plaintiff 
established  tbiat  he  became  and  was  insane  on 
the  day  of  the  alleged  injury,  and  such  insanity 
was  of  a  fixed  and  settled  nature,  it  would  be 
presumed  that  he  continned  insane  until  proven 
to  be  sane,  and  the  burden  would  be  upon  the  de- 
fendant to  establish  his  subsequent  sanity.  Even 
though  the  plaintiff  may  have  been  insane  on  the 
day  when  injured,  if  it  were  established  that  he  j 
became  and  was  sane  oo  any  subaeqoemt  day 
prior  to  January  14,  1911,  then  this  action 
would  be  barred  by  the  statute  of  limitations.'' 

This  was  consistent,  and  It  Instructed  the 
Jury  that,  if  It  was  established  that  at  any 
time  plaintiff  had  been  sane  prior  to  Janu- 
ary 14,  1911,  the  action  would  be  barred. 
The  difference  in  dates  of  two  days  is  not  er- 
roneous and,  as  suit  was  brought  on  Janu- 
ary 12,  1914,  and  four  calendar  months  after 
September  16,  1910,  would  end  on  January 
14,  1011,  the  time  calculation, of  his  honor 
was  correct  The  advice  to  the  Jury  that 
"when  insanity  of  a  fixed  and  settled  nature 
Is  once  established  by  plaintiff  by  a  prepon- 
derance of  evidence  and  evidence  that  is 
clear  and  convincing,  •  •  •  it  would  be 
presumed  that  he  continued  insane  until  prov- 
en to  be  sane,  and  the  burden  would  be  upon 
the  defendant  to  establish  his  subsequent 
sanity,  "is  also  a  correct  statement  of  the 
law.  16  Am.  ft  Eng.  Ency.  Law  (2d  Ed.)  601 ; 
Rogers  V.  Walker,  6  Pa.  371,  47  Am.  Dec. 
470;  Gingrich  v.  Rogers,  69  Neb.  527,  96  K. 
W.  156 ;  In  re  Brown,  39  Wash.  160,  81  Pac 
552,  1  li.  R.  A.  (N.  S.)  640,  109  Am.  St  Rep. 
868,  4  Ann.  Cas.  488,  State  ex  reL  Thomp- 
son V.  Snell,  46  Wash.  327,  89  Pac  031,  9 
L.  B.  A.  (N.  S.)  1191. 

[7,  n  If  Insanity  of  a  fixed  and  settled  na- 
ture is  once  shown  to  exist  in  the  actor,  at 
a  certain  time,  by  evidence  that  is  clear  and 
convincing,  it  must  be  presumed  to  continue 
until  a  contrary  state  of  sanity  is  made  to 
appear  by  the  adverse  party.  In  the  first 
place  the  presumption  of  sanity  has  been 
overcome  and  insanity  established  by  evi- 
dence clear  and  convincing.  Undoubtedly 
the  only  correct  rule  would  be  that  that  con- 
dition of  insanity  once  established  must  be 
overcome,  if  at  all,  by  the  adverse  party  as- 
suming the  burden  of  showing  that  at  any 
subsequent  time  the  actor  became  and  was 
sane.  And  rational  conduct  rational  acts. 
and  business  transactions  at  a  givsi  tine 
may  be  shown  to  establish  lucidity  at  sudi 
time,  and.  If  satisfactorily  «howiu  are  as 
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«nt  to  establish  such  lucid  i)erlod8  as  proof 
habits,  acts,  and  conduct  of  an  irrational 
ure  are  to  show  insanity.  It  should  be 
ne  in  mind  that  the  only  test  Is  that  at 
h  times  the  actor  was  able  to  know  and 
iprehend  the  nature  and  effect  of  bis  acts, 
1  was  therefore  able  to  transact  with  un- 
stanSlng  ordinary  business;  and  that  by 
add  interval  is  meant: 

(fot  merely  a  cessation  of  the  violent  symp- 
!8  of  the  disorder,  but  a  temporary  restoration 
eason  such  as  to  create  responsibility  for  acts 
e  during  its  continaance^  restoration  of  the 
ital  faculties  to  their  original  condition  la  not 
Bssary;  it  is  8u£Scient  if  there  be  such  resto- 
OD  that  the  person  is  able,  beyond  doubt,  to 
iprehend  and  to  do  the  act  with  soch  reason, 
aory,  and  judgment  as  to  make  it  a  legal  act." 
Km.  &  Eng.  Ency.  Law  (2d  Ed.)  665. 

"hese  last  principles  were  not  requested  by 
ellant  to  be  given  the  Juiry  for  their  guid- 
e,  Inasmuch,  probably,  as  It  was  Its  con- 
tlon  that  respondent  was  at  all  times 
e  during  the  Issuable  period.  The  In- 
ictlon  given  by  his  honor,  so  far  as  It 
It  and  in  the  absence  of  farther  request, 
1  correct 

'pon  the  question  of  negligence  and  as- 
led  risk  we  think  the  court  correctly.  In- 
icted  the  Jury  under  the  facts.  Those 
3tIons  were  properly  submitted  to  the  jury 
their  solution,  lliere  was  evidence  on 
a.lt  of  respondent  tending  to  show-oegll- 
%,  and  his  contributory  fhalt  or  as- 
iptlon  of  risk  was  a  question  of  fact  for 
jury  under  proper  Instructions.  We  have 
mined  the  instructions  in  relation  thereto 

consider  them  proper. 
]  We  do  not  agree  that  appellant  was 
tied  to  Its  requested  Instruction  on  the 
iect  of  avoiding  the  release.  The  qab- 
ice  and  effect  of  the  requested  inetruo- 
,  somewhat  abridged,  was  given  by  his 
)r  in  another  Instruction  (No.  12),  but  a 
se  of  the  one  prayed,  to  the  effect  that 
only  the  mental  Incapacity  of  plaintiff 
he  time  must  have  been  established  by 
r  and  convincing  evidence  (as  was  In: 
cted),  but  also  "that  defendant  had  at 
1  time  knowledge  or  notice  of  such  fact," 

omitted,  of  which  complaint  is  made, 
do  not  concur  with  the  rule  laid  down 
Vest  T.  Seaboard,  etc.,  By.,  161  N.  0. 
65  S.  E.  979;  s.  c  164  N.  C.  24,  69  S.  E. 
and  cases  therein  cited.  We  agree  rath- 
-ith  the  principle  as  stated  in  Gooney  v. 
oln,  21  R.  I.  246,  42  AU.  867,  79  Am. 
Rep.  799,  as  more  just,  to  this  effect: 
:  if  the  plaintiff's  lack  of  capacity  at 
:ime  of  making  the  release  was  so  great 
>  render  him  Incapable  of  understanding 
effect  of  the  instrument,  or  If  his  mental 
}acity  did  not  go  to  that  extent,  def end- 
bad  notice  of  his  mental  condition  When 
'ocured  the  release.  '  Sde,  also,  Bhoades 
flller,  139  Mo.  179,  40  S.  W.  T60;  Orr  v. 
table  Htg.  Co.,   107  Oa.  499,  33   6.   E.< 


708;  Bunn  t.  Fostell,  107  Ga.  490,  S8  S.  B< 
707. 

[10]  We  consider  the  verdict,  however,  as 
grossly  excessive  and  as  necessarily  glvMi 
under  the  Influence  of  passion  and  prejudice: 
Respondent  was  able  to  work  at  his  usual 
wages  in  December,  1910,  less  than  two 
mouths  after  his  Injury.  He  was  28  or  29 
years  of  age.  The  permanent  Injuries,  which 
respondent  under  his  evidence  showed  were 
an  Injured  hand,  some  of  the  small  bones  of 
the  left  hand  having  been  broken,  a  large  gash 
over  bis  left  eye  without  any  evidence  of  a 
broken  bone,  some  Injury  to  his  ankles  and 
knees  of  a  temporary  nature,  an  injury  in 
the  back  of  his  head,  and  some  Impairment 
of  sight  Ux  one  eye,  largely  remediable  by 
the  use  of  proper  glasses,  and  the  possible, 
slight,  temporary  mental  derangement,  which 
became  cured  in  August,  1913,  do  not  justify 
any  such  recovery  as  $24,(X)0.  It  is  uncon- 
scionable to  the  extent  of  more  than  half 
that  sum. 

Upon  the  whole  case,  for  the  errors  in  giv> 
Log  and  refusing  instructions  and  the  exces- 
slveness  of  the  verdict,  we  are  of  the  oplnlcnt 
that  appellant  did  not  have  a  fair  trial,  and 
that  a  new  trial  should  be  granted. 

Reversed  and  remanded, 

PARKER,  ELLIS,  and  CHADWICK,  JJ., 
concur. 

FULLERTON,  J.  The  questions  of  fact 
were  for  the  jury.  There  was  no  error  In 
the  Instructions.  I  am  of  the  opinion,  how- 
ever, that  the  verdict  was  excessive,  but  the 
remedy  for  this  Is  leave  to  take  judgment 
for  a  lesser  sum,  not  a  reversal  In  toto.  I 
therefore  dissent  from  the  judgment  ordered. 

MOUNT,  J.  The  trial  court  should  have 
directed  a  verdict  for  the  defendant,  because 
upon  the  whole  evidence  there  can  be  no 
doubt  that  the  plaintiff  was  perfectly  sane 
when  he  executed  the  release.  The  testi- 
mony to  the  contrary,  discredited  as  it  was, 
is  unworthy  of  serious  consideration. 

I  concur  upon  the  other  points  decided. 

MORRIS,  C.  J.,  and  MAIN,  J.,  concur 
with  MOUNT,  J. 


HARVESTER  BLD6.  CO.  v.  HARTLEX 

et  al.    (No.  20819.) 

(Supreme  Court  of  Kansas.    Oct.  7,  1916.    On 

Rehearing,  Nov.  11,  1916.) 

(Syllabui  ly  the  Court.) 

1.  Taxation  9=3119  —  Assessuent— Cobpo- 
RATE  Stock. 
The  statute  (Gen.  St  1900,  <  9229)  provid- 
ing that  no  i>er8on  shkll  be  required  to  list  for 
taxation  any  portion  of  the  capital  stock  of 
certain  corporations,  but  that  their  agents  shalj 
list,  "the  full  amount  of  stock  paid  iti  and  re^ 
maining  as  capital  stock,"  which  shall  b«  taxed 
at  its  true  value,  as  other  personal  property, 
a  deduction  be£ag  first  made  of  the  amount  of 
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stock  Invested  In  speciflc  projperty  which  is 
given  to  the  assessors  for  taxation,  is  interpret- 
ed to  mean  that  taxes  are  to  be  paid  upon  the 
actual  value  of  the  shares  of  stocK  outstanding, 
less  the  amounts  assessed  against  specific  prop- 
erty, and  that  this  rule  applies  even  where  the 
<M>rporation  is  engaged  m  no  other  business 
than  in  renting  real  estate  which  it  has  procur- 
ed by  the  expenditure  of  the  whole  amount  paid 
in  by  stockholders,  and  the  stock  is  appraised 
at  a  greater  value  than  the  realty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  215;   Dec.  Dig.  <8=»119.] 

On  Rehearing. 

2.  Taxation  «=3eil(e)— Assessment— Cobpo- 
BATK  Stock— Evidence. 

The  evidence  held  not  to  support  a  finding 
of  arbitrary  conduct  on  the  part  of  the  assessor 
in  valuing  for  taxation  the  stock  of  a  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  12S2;   Dec  Dig.  «=>611(6).] 

3.  Otheb  Cases  Distinquishbd. 

Cases  discussed  bearing  upon  the  right  to 
require  a  corporation  to  pay  taxes  upon  its 
stock,  where  it  is  also  taxed  upon  all  the  tangi- 
ble property  it  owns  and  does  no  business  fur- 
ther than  renting  such  property. 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  Harvester  Building  Com- 
pany against  J.  O.  Hartley  and  others,  as 
the  Board  of  County  Commissioners  of  the 
County  of  Saline,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Beversed 
and  remanded,  with  directions. 

L.  W.  Hamner,  of  Sallna,  John  L.  Hunt, 
ot  Topeka,  S.  M.  Brewster,  Atty.  Gen.,  and 
S.  N.  Hawkes,  Asst  Atty.  Gea,  for  appel- 
lants.   Z.  a  MiUikln,  of  SaUna,  for  appeUee. 

MASON,  J.  The  taxing  officers  of  Saline 
county  assessed  for  taxation  the  capital 
stock  of  the  Harvester  Building  Company,  a 
Kansas  corporation  having  its  principal  place 
of  business  in  that  county,  at  $14,500.  This 
sum  was  arrived  at  by  appraising  the  cor- 
poration's stock  at  *60,000,  which  was  the 
amount  of  its  authorized  and  paid  in  capital, 
and  deducting  therefrom  the  assessed  value 
of  Its  real  estate  in  the  county,  545,500.  The 
company  obtained  a  Judgment  enjoining  the 
collection  of  the  tax  based  on  this  assess- 
ment, and  the  county  officers  appeal. 

[1]  It  was  shown  that  the  entire  capital  of 
the  corporation  had  been  used  in  the  pur- 
chase of  real  estate,  and  that  its  business  con- 
sisted solely  in  renting  that  property.  The 
company  contends  that  in  paying  taxes  on 
the  realty  It  had  made  Its  full  contribution 
to  the  cost  of  government;  that,  as  it  owned 
no  other  property,  it  had  nothing  upon  which 
a  further  tax  ought  to  be  imposed;  that  the 
additional  assessment  was  in  violation  of  the 
statute  and  of  the  rule  of  oauallty  and  uni- 
formity in  taxation.  The  statute  invoked 
reads  as  follows,  the  phrases  particularly 
relied  on  being  italicized: 

"That  no  person  shall  be  reqaind  to  indude 
is  the  list  of  personal  property  any  portion  pf 
the  capital  stock  of  any  company  or  corporation 


which  ia  required  to  be  listed  by  sneh  oompany 

or  corporation ;  but  all  incorporated  companies, 
except  such  companies  and  corporations  as  are 
epecially  provided  for  by  statnte,  sluUl  be  re- 
quired to  list  by  their  designated  agent  in  the 
township  or  state  [city]  where  the  principal  of- 
fice of  said  company  is  kept,  the  fuu  anunmt  of 
stock  paid  in  and  remaining  aa  capital  ttock, 
at  its  true  value  in  money,  and  such  stock  shall 
be  taxed  as  other  personal  property:  Provided, 
That  such  amount  of  ttock  of  such  companies  as 
may  be  invested  in  real  or  personal  property 
which,  at  the  time  of  listing  said  capital  stock, 
shall  be  particularljr  specified  and  given  to  the 
assessors  for  taxation.  Shall  be  deducted  from 
the  amount  of  said  capital  stock."  Gen.  Stat 
1909,  f  9229. 

It  is  urged  that,  as  the  entire  amount  paid 
in  by  stockholders  has  been  expended  for 
real  estate,  the  deduction  of  the  amount  of 
stock  so  invested  from  the  amount  paid  in 
will  leave  nothing  whatever  to  be  listed  and 
taxed;  that  the  statute  undertakes  to  im- 
pose a  tax  upon  the  capital  stock,  which  is 
the  property  of  the  corporation,  and  not  upon 
the  shares  of  stock,  which  are  owned  by  its 
individual  members.  The  argument  is  plaus- 
ible^ for  this  distinction  between  the  phrases 
"capital  stock"  and  "shares  of  stock,"  as 
used  In  taxation  statutes,  is  generally  rec- 
ognized. 1  Words  &  Phrases,  p.  9G5 ;  lO  Cyc. 
364,  365;  2  Cook  on  CorporaUons  (7tli  Bd.) 
i  663;  Powers  v.  Detroit  &  Grand  Haven 
By.,  201  U.  S.  643,  669,  26  Sup.  Ct.  656.  559 
(60  L.  Ed.  860). 

As  suggested,  bowerer.  In  the  case  last 
cited: 

"The  terms  'share,'  'stock,'  'capital,'  'capital 
stock'  are  of  frequent  and  not  uniform  use,  and 
we  have  often  to  turn  to  the  context  to  see  what 
is  intended  by  its  use  in  a  particular  case." 

See,  also,  1  Cook  on  Corporations  (7tli  EdJ 
I  8.  The  obvious  purpose  of  the  statute  un- 
der consideration  is,  in  effect,  to  require  the 
corp<*ratlon  to  list  ft>r  taxation,  and  pay  the 
taxes  upon,  the  property  which  otherwise 
the  shareholder  would  have  to  return  and 
answer  for.  Ibe  law  undertakes  to  reach 
the  property  of  the  Individual  throngb  the 
organization.  This  result  is  ordinarily  ac- 
complished, as  in  the  statute  relating  to  the 
taxation  of  banks  (Gen.  Stat  1909,  i  929S), 
by  providing  in  so  many  wordis  that  the 
assessed  value  of  any  real  estate  shall  be 
deducted  from  the  original  assessment  of 
the  capital  stock ;  but  the  same  general 
purpose  is  evident  here.  The  section  under 
consideration  begins  by  exempting  indirid- 
uals  from  including  in  their  lists  of  personal 
property  any  portion  of  the  "capital  stock" 
of  a  corporation.  Clearly  the  Quoted  phrase 
Is  not  used  with  technical  accuracy,  since 
the  stockholder  would  in  any  event  list  only 
his  own  shares,  and  no  part  of  the  "capital 
stock"  of  the  company.  The  term  "stock" 
Iiaving  been  used  in- the  introductory  dause 
in  a  aomewhat  ooUoaolal  sense,  it  is  oatural 
and  proper  to  give  It  a  like  interpretation 
where  it  occurs  later  in  the  saqe  sentvioe. 
In  view  of  these  pon^ideTtitioqs,  we  think  (tw 
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'  meanlsg  of  the  statute  la  tbat  tbe  cor- 
Eition  flball  datermlse  the  value  of  Ita 
:k  (that  is,  of  all  tbe  sbaree  of  stocb  Is- 
il  and  outstanding,  which  wiU.  neoessarily 
the  value  of  ita  poaseesLoos  and  Eights, 
udlng  franchisee  and  good  will,  in  view 
the  use  made  of  its  property  and  the 
Iness  it  does,  a  value  corresponding  to  its 
ling  capadty),  and  deduct  therefrom  the 
'ssed  value  of  any  speciflc  property  in  the 
aty  which  la  separately  listed,  returning 
difference  as  tbe  additional  amount  for 
ch  it  is  taxable,  subject  to  review  by  the 
;>er  officers.  This  method  of  applying  the 
is  tbat  used  by  tbe  state  tax  commis- 
ers,  with  tbe  approval  of  tbe  court,  in 
Co.  V.  Spaeth,  83  Kan.  191, 109  Pac.  785. 
'here  the  entire  capital  stock  of  a  corpo- 
on  has  been  invested  In  a  piece  of  real 
te,  and  it  has  no  other  business  than  rent- 
that  property,  it  would  seem  that  tbe 
le  of  its  stock  in  the  sense  indicated 
Id  be  nearly  or  exactly  the  same  as  that 
ts  realty.  The  values,  however,  would 
necessarily  be  precisely  tbe  same.  The 
and  for  shares  of  the  corporate  stock 
It  be  better  than  that  for  real  estate, 
;lng  a  difference  in  market  value.  Tbe 
kntages  incident  to  doing  business  as  a 
oration  might  enable  tbe  owner  to  re- 
!  an  Income  from  the  property  larger 
I  could  otherwise  be  obtained,  or  could 
zpected  upon  the  basis  of  its  mere  mar- 
value.  People's  Warehouse  Co.  v.  Yazoo 
,  97  Miss.  600,  62  South.  481.  and  cases 
e  cited. 

)  inequality  or  injustice  results  from  tbe 
rpretation  adopted,  Tbe  bolder  of  stock 
be  corporation  is  tlie  persou  ultimately 
■ested  in  the  matter.  He  ought  in  fair- 
to  pay  a  tax  in  proportion  to  its  actual 
e.  Tbe  law  In  effect  requires  this,  and 
ing  more.  If  tlie  corporati<m  puts  a 
estimate  upon  tbe  value  of  bis  stodi 
1  tbat  of  others),  and  be  is  required  to 
(through  the  corporation)  a  tax  based 

that  amount,  less  tbe  assessed  value 
roperty  upon  which  tbe  corporation  is 
:wi8e  taxed,  he  can  suffer  no  wrong 
iby.  If  the  physical  property  is  over- 
^,  he  is  compensated  by  the  consequent 
ction  in  the  tax  on  tbe  stodt;  if  tbe 
ical  property  is  undervalued,  no  hard- 
ensues,  since  he  gains  thereby  what  he 

in  tbe  increased  stock  assessment, 
lensation  is  automatically  provided;  the 
result  Ij^ng  always  the  same.  Of  a 
tion  somewhat  similar  to  mat  here  pre» 
id  it  baa  been  said: 

limitinir  the  reduction  to  tfae  assessed 
,  no  poasibls  injuftice  is  done  the  bank.  Ib 
g  taxes  on  the  aasewad  wine  of  its  res) 
i.  and  ii)  additio«  thereto  taxes  oa  tbe  a«- 
te  value  of  its  real  wate  and  capital,  sus- 
and   undivided  nrofita,  leas  the  assessed 

of  the  real  estate,  a  bank  pays  taxes  on 
Qg  more  tlian  it  owns.  If  allMMd  t*  de- 
ft siw  Iwfff  tbm  tt»aMea«ef  vahw  of  the 


Mt»t«t  w  an  mviaX 


on  only  a  part  of  what  it  owmi"  State  ex  reL 
DUlon  V.  (Jraybeal,  60  W.  Va.  367,  370,  55  S.  H, 
398.  ,       ,  ^ 

See,  also.  Valley  Invest  Co.  v.  Board  of 
Review,  152  Iowa,  84,  131  N.  W.  660. 

While  tbe  statutes  in  these  cases  are  not 
closely  similar  to  tbat  here  Involved,  the 
decisions  have  a  bearing  upon  tbe  question 
of  tbe  fairness  of  tbe  plan  of  assessment 
adopted. 

It  is  true  that  in  the  present  case  tbe  dif- 
ference between  tbe  assessed  value  of  tbe 
real  estate  ($45,500)  and  the  assessed  value 
of  the  stock  ($60,000)  seems  larger  than 
would  naturally  be  expected,  but,  as  already 
suggested,  this  affords  no  Just  ground  of 
complaint  unless  the  latter  is  too  large. 
And,  of  course,  a  mere  error  of  Judgment  on 
tbe  part  of  the  officers  charged  with  the 
assessment  cannot  be  remedied  by  tbe  courts. 
Tbe  petition  alleged  that  the  assessor  acted 
arbitrarily  and  in  bad  faith,  and  tbe  plaintiff 
contends  that  bis  own  testimony  afforded  a 
basis  for  a  finding,  which  the  trial  court 
must  be  deemed  to  have  made,  tbat  tbe  al- 
legation was  true.  Tbe  assessor  (that  Is,  tbe 
deputy  who  acted  in  this  matter)  testified 
tbat  be  based  bis  valuation  on  statements  of 
tbe  treasurer  of  the  company,  who  told  him 
that  dividends  were  paid  of  6  per  cent,  based 
on  tbe  capitalization  of  160,000,  and  that,  U 
any  stock  w^e  sold,  it  would  bring  par. 
Tbe  company's  treasurer  testified  tbat,  "if* 
tbe  real  estate  were  worth  what  it  was 
assessed  ($45,000),  tbe  stock  was  worth  about 
70  cents,  because  that  was  all  the  property 
the  corporation  bad,  tliat  the  property  bad 
cost  $60,000  two  years  before,  and  was  no 
less  valuable  than  when  acquired,  except  for 
natural  depredation  and  wear,  and  tbat  it 
was  rented  for  $420  a  month.  No  special 
findings  were  made,  but  it  seems  clear  tbat 
the  Judgment  was  not  grounded  upon  tbe 
theory  of  bad  faith  on  the  part  of  the  taxing 
officers.  Tbe  court  held  that  no  tax  what- 
ever could  be  imposed  upon  tbe  stock,  ex- 
cepting with  regard  to  a  small  amount  of 
mon^  <«  hand,  reference  to  which  has 
hitherto  been  omitted  for  the  sake  of  sim- 
plicity in  statement.  That  conclusion  seems 
obviously  to  have  been  based  upon  the  in- 
terpretation of  the  statute  which  has  been 
contended  for  by  the  plaintiff,  and  which  this 
court  for  the  reasons  already,  stated  is  un- 
able to  accept. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  raider  Judg- 
ment for  the  defendants.  All  the  Justices 
CMWurrlng. 

On  Rehearing. 

TbJa  ooort  held  In  this  ca«a  that  the  plain- 
tiff corgoratiob  should  pay  tajws  upon  tba 
actual  value  of  its  stock  (that  la,  of  its  shares 
i9  the  aief«t[?kt«^  although  that  axoeeded  tbe 
usewed  valve  of  a  buUdina  wUicb  it  owned, 
•ind  tbe  reotiiw  qf  wbtch  c^n^tltntad  Uf^  ouiy 
bvBtawa.    Ip .«  94tttioii  fop:  «  rejdwjring  it  is 
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again  argued  tbat  the  stock  of  such  a  com- 
pany canuot  be  worth  more  than  the  physical 
property  owned ;  that  "the  right  to  exist  as 
a  corporation  Is  not  a  taxable  thing."  The 
court  reached  a  different  conclusion,  for  rea- 
sons which  It  undertook  to  state  In  the  origi- 
nal opinion.  To  what  was  there  said  may 
be  added  this  expression  of  the  Supreme 
Court  of  Iowa,  In  denying  the  contention  of 
an  investment  company  that  it  was  entitled 
to  deduct  from  the  assessed  value  of  its 
stock  the  amount  of  capital  It  had  invested 
in  real  estate,  instead  of  the  assessed  value 
thereof: 

"There  is  no  double  taxation  here.  Nor  is 
there  any  taxation  by  reason  of  loss  on  real  es- 
tate. If  there  was  a  loss  of  $8,000  on  real  es- 
tate, it  did  not  in  any  manner  affect  the  value 
of  the  stock:  this  for  the  reason,  we  suppose, 
that  the  real  estate  was  valued  too  low,  had  a 
potential  valae  not  estimated  by  the  assessor, 
or  the  cori>oration  franchise  in  itself  added  value 
to  the  shares  of  its  stock."  Valley  Invest.  Co. 
V.  Board  of  Beview,  152  Iowa,  84,  89,  131  N. 
W.  668,  671. 

[2]  1.  In  the  original  opinion  this  court 
said: 

"It  seems  dear  that  the  judgment  was  not 
grounded  upon  the  theory  of  bad  faith  on  the 
part  of  the  taxing  officers." 

The  plalntlfl  contends  that  this  conclusion 
violates  the  rule  that  we  are  bound  to  pre- 
sume any  permissible  finding  that  will  aup- 
port  a  judgment  Upon  the  whole  record' we 
think  It  quite  clear  that  the  trial  court  did 
not  in  fact  find  tbat  the  public  officers  acted 
in  bad  faith;  but.  If  such  a  finding  were 
shown,  it  would  have  to  be  set  aside  as  not 
sustained  by  the  evidence.  In  the  original 
opinion  it  was  said  tbat  the  assessor  testi- 
fied that  the  treasurer  of  the  cotporatlon 
bad  told  him  that  "if  any  stock  were  sold  it 
would  bring  par."  This  was  an  inaccurate 
interpretation  of  the  record.  The  exact  tes- 
timony given  by  the  assessor  was  as  follows: 

"I  asked  him,  if  any  of  these  shares  were  to 
be  sold,  if  be  believed  tbey  would  have  to  be 
sold  for  anything  -  less  than  100  cents  on  the 
dollar.  He  thought  that—  I  asked  him  what 
the  earnings  of  the  cmnpany  was,  and  divi- 
dends the  past  year  on  a  basis  of  S60,000 
capital  stock.  He  said  6  per  cent.;  so  I  based 
my  judgment  that  the  capital  stock  was  worth 
100  cents  on  the  dollar,  or  par,  earning  6  per 
cent.,  and  that  if  they  really  wanted  to  sell  any 
of  the  stock  it  would  bring  100  cents  on  the 
dollar." 

The  assessor  testified  tbat  he  had  three 
conversations  with  the  treasurer,  at  eadi  of 
wblch  they  talked  about  the  value  of  the 
stock.  The  treasurer  testified  that  he  had 
no  recollection  of  any  conversation  with  the 
assessor,  except  at  the  time  the  return  was 
made,  and  that  at  that  time  he  did  not  tell 
him  the  stock  was  worth  par.  In  the  origi- 
nal opinion  it  was  said  that  the  treasurer  tes- 
tified that  the  property,  which  had  cost  $60,- 
000,  was  no  less  valuable  than  when  it  bad 
been  acquired,  except  for  natural  depreda:- 
tlon  and  wear.  In  the  petition  for  a  rehear- 
ing this  statement  is  cballen^,  and  tbe  tea^ 
ttmony  iS'  question  Is  treated  as  referrtng  to 


the  value  of  the  property  at  Qie  time  of  tbe 
trial,  as  compared  with  Its  value  on  March 
1,  1914,  the  time  of  its  assessment.  On  this 
point  counsel  says: 

'TThe  case  was  triad  in  Jmie,  191S.  Tbe 
tressurer  was  asked  if  tbe  property  was  any 
less  valuable  then  (June,  1916)  than  on  the 
1st  day  of  March,  1914.  There  is  no  room  tor 
controversy  about  this  testimony,  and  the  con- 
tention of  tbe  Attorney  Gensriu  and  the  as- 
sumption of  the  Justice  delivering  the  opinion 
is  erroneous.  There  is  not  a  word  of  testimony 
as  to  the  value  of  the  property  in  March,  1914, 
as  compared  with  its  value  wh«i  poidissed. 
Not  one  word." 

It  seems  to  the  court  that  the  record,  con- 
sidered as  a  whole,  makes  It  clear  tbat  the 
comparison  was  not  between  valnes  at  tbe 
time  of  the  assessment  and  at  tbe  time  of 
the  trial,  but  between  them  at  tbe  time  the 
property  was  acquired  and  the  time  it  was 
assessed.    The  transcript  reads: 

"Q.  I  believe  yon  said  there  was  900,000  paid- 
up  capital  stock  at  tlw  time  of  its  organisatiaaT 
A.  Yes,  sir.  Q.  And  that  there  was  practically 
tbat  amount  placed  into  tbe  building  and  tbe 
lots?  A.  7es,  sir.  Q.  In  your  opinion,  Mr. 
Merrill,  is  that  property  any  leas  valuable  now 
than  it  was  at  that  time? 

"Mr.  Millikin  [attorney  for  tbe  corporation]: 
We  object  to  that  as  not  cross-examination. 

"The  Court:  At  this  1st  day  of  June  [the  day 
of  the  trial]? 

"Mr.  Hamner  [conn^  attorney]:  No;  on  ths 
31st  day  of  March,  1014— on  the  1st  day  of 
March,  1914. 

"Question  read  as  follows:  'In  yonr  opinion. 
Mr.  Merrill,  ia  that  property  any  leas  valuable 
now  than  it  was  at  tbat  time,  on  the  1st  day 
of  March,  19147 

"The  Court:   He  may  answer  that. 

"A.  Except  the  natural  depreciation  and 
wear." 

It  ia  entirely  clear  that  the  county  attor- 
ney explained  his  question  by  substltattng 
"on  the  1st  day  of  March,  1914,"  for  •*now," 
and  it  seems  reasonable  to  suppose  that  tbe 
witness  so  understood  him,  and  answered  ac- 
cordingly ;  but  tbe  matter  is  of  Uttle  practi- 
cal moment  The  details  of  the  evidence  re- 
ferred to  have  been  gone  Into  at  this  length  I 
merely  for  tbe  sake  of  accuracy  of  statement 
The  company's  claim  that  as  a  matter  of  law 
It  was  protected  from  further  taxation  in- 
volves a  question  of  statutory  coDStruction 
that  is  not  free  from  doubt  But  Its  sugges- 
tion (It  can  hardly  be  called  a  contentloo) 
tlmt  its  shares  were  not  In  fact  worth  par  is 
not  supported  by  any  substantial  evidence. 
None  of  its  witnesses  undertook  even  to  g^ive 
an  unqualified  opinion  that  Its  shares  were 
not  in  fact  worth  their  face.  The  officers 
seem  to  us  to  have  been  unwilling  to  srwear 
to  any  lower  valuation,  but  whether  we  are 
right  In  this  is  immaterial,  for  they  did  not 
do  80,  and  therefore  have  no  standing  to  ask 
an  injunction  based  on  that  ground.  The 
treasurer  was  asked: 

"Is  there  now,  or  has  there  been  at  any 
time  within  the  last  year  and  a  half,  any  fixed 
value,  market  value,  for  the  stock?" 

He  answered: 

"I  doA't  know  of  any  sales  since  the  lit  of 
Jannaryi  Or  practically  the-  1st  of  Jannary.' 
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He  was  aaked: ' 

"Do  you  knotr  what  fhe  yalne  of  the  capital 
stock  of  that  corporation  waa  on  the  1st  day 
of  March.  1914?' 

He  answered: 

"No:  I  would  hare  to  arrive  at  that  by  what 
it  could  be  sold  for;  that  would  depend  on  oon- 
ditioDB  greatly." 

He  testlfled  that  he  knew  of  stock  having 
been  sold  for  less  than  par,  but  omitted  to 
Indicate  when  any  such  sale  bad  been  made. 
The  secretary  testified  that  the  stock  had  no 
value  in  excess  of  its  tangible  property,  bat 
this  was  in  the  nature  of  a  conclusion  of  law. 
He  was  asked  on  croas-ezamination  his  opin- 
ion as  to  the  actual  value  of  the  stock  on 
March  1, 1914.    He  answered: 

'That  would  be  an  uncertain  question.  I 
couldn't  give  you  a  definite  answer  to  that,  be- 
cause I  don't  know.  It  depends  on  demand 
what  the  atock  would  be  reif^rded  worth,  etc. 
I  couldn't  answer  that" 

In  the  petition  for  a  rehearing  it  is  said 
that  "it  was  shown  to  the  court  that  the 
stock  was  selling  at  less  than  par" ;  but  the 
evidence  relied  upon  to  support  the-  state- 
ment is  that  of  the  treasurer,  already  refer- 
red to,  to  the  eflFect  that  he  knew  of  some 
stock  having  been  sold  tat  less  than  its  face 
value,  the  time  of  sale  not  being  stated,  nor 
tbe  number  of  shares-  sold,  or  the  price. 

13]  2.  A  number  of  cases  dted  in  the  com- 
pany's brief  had  more  or  leas  bearing  upon 
tbe  legal  question  referred  to,  but  were  not 
mentioned  in  the  original  opinion,  because 
tbeir  application  to  the  situation  here  pre- 
sented was  not  regarded  as  sufficiently  close 
to  make  a  discussion  of  them  desirable.    We 
-wUl,  however,  attempt  a  brief  statement  of 
tbe  point  involved  in  each,  which  we  think 
Is  sufficient  to  show  that  these  cases  contain 
little  in  conflict  with  what  we  have  decided. 
People  V.  Wells,  110  App.  Div.  194.  97  N, 
Y.   Supp.  47:   The  whole  of  the  capital  of  a 
corporation  was  invested  in  realty.    The  tax 
commissioners   deducted   from   the  assessed 
value  of  the  stock  only  the  assessed  value  of 
tlie  real  estate  (which  was  less  than  its  real 
value)   leaving  a  surplus  for  taxation.     An 
action  was  brought  by  the  company  to  review 
tbe  assessment    The  trial  court  dismissed  it 
On  ai^eal  two  of  the  five  Judges  thought  the 
corporation   was   entitled   to   relief  on  the 
g-z-oiind  that  the  taxing  officers  should  not  be 
I>erxnltted  to  fix  a  higher  value  of  the  realty, 
to.  determining  the  value  of  the  stock  for  tbe 
purpose  of  taxation,  than  they  had  given  It 
ojx    the  real  estate  tax  roU.    One  Judge  con- 
curred in  reversing  the  decision,  but  for  the 
reason  that  he  thought  the  property  had  been 
retlrij  Talned,  meaning  apparently  that  the 
r'ea.1  estate  was  not  actually  worth  more  than 
ts  assessed  value.    The  other  two  Judges  dls- 
;ozited,  on  the  ground  that  the  corporation 
;oixl4l  not  rightfully  complain,  so  long  as  its 
tt.tyc'y-  vvas  not  assessed  at  more  than  what  it 
^^s  actually  worth,  saying: 

♦•"XTie  language  employed  [In  the  statute]  clear- 
B-    sbows  a  legislative  intent  to  tax  corporatioiis 


on  the  full  value  Of  tjieir  property,  and  'under 
the  rule  prescribed  by  the  statute  this  is  ac- 
compUsbea,  regardless  of  whether  the  assessed 
valuation  of  real  estate  is  more  or  less  than  it 
should  be."    110  App.  Div.  198,  97  N.  Y.  Supp. 

Therefore  of  fhe  six  Judges  (induding  the 
trial  Judge)  who  passed  upon  the  matter,  only 
two  expressed  themselves  as  thinking  that 
the  undervaluation  of  the  real  estate  as  a 
separate  item  relieved  the  corporation  from 
paying  taxes  upon  the  actual  valu^  of  its 
stock. 

Lewiston  Water,  etc.  Go.  v.  Asotin  County, 
24  Wash.  871,  64  Pa&  644:  Dnder  a  statute 
requiring  a  corporation  to  return  for  taxation 
its  real  and  personal  property,  which  was 
to  be  taxed  as  other  property,  an  effort  was  . 
made  to  compel  a  company  to  pay  an  addi- 
tional tax  Upon  its  capital  stock,  without  de- 
duction. It  was  held  that  this  amounted  to 
an  attempt  at  double  taxation,  and  could  not 
be  sustained,  the  statute  containing  no  provl- 
erion  for  taxing  the  stock  as  such. 

Calumet,  etc.,  Dock  Co.  v.  O'Connell,  266 
m.  106,  106  N.  B.  462,  Ann.  Cas.  1916C,  21: 
A  corporation  owned  vacant  and  unimproved 
land.  Its  sole  business  was  trying  to  dispose 
of  it  Its  tangible  property  was  assessed  at 
a  value  which  exceeded  the  actual  value  as 
well  as  the  market  value  of  all  the  shares  of 
stock.  The  taxing  officers  arbttrarily,  "and 
not  in  the.  exerdae  of  honest  Judgdoent,"  at- 
tempted to  add  to  the  amount  for  which  it 
was  liable.  A  pleading  setting  out  these 
facts  and  asking  an  iBjuuction  was  held  not 
to  be  demurrable. 

Hyland,  Auditor,  et  aL  v.  Brasil  Block 
Coal  Co.,  128  Ind.  3S6,  26  N.  B.  672:  The 
case. Is  purely  one  of  statutory  construction. 
The  assessment  of  the  stock  of  a  corporation, 
whose  entire  capital  was  invested  in  tangi- 
ble property,  which  was  duly  listed  and  re- 
turned for  taxation,  was  held  to  be  prohibit- 
ed by  a  statute  reading: 

"Where  the  tangible  property  or  the  capital 
stock  of  any  incorporated  company  is  listed 
and  assessed  under  this  act  the  shares  of  cap- 
ital stock  of  such  incorporated  companies  sh^ 
not  be  listed  and  assessed." 

First  Trust  Co.  v.  Lancaster  County,  93 
Neb.  795,  142  N.  W.  542:  A  trust  company 
asked  that  the  value  of  real  estate  mortgages 
which  it  owned  should  be  deducted  from  the 
gross  value  of  its  capital  stock  for  purposes 
of  taxation.  The  taxing  officers  refused  this, 
apparently  on  the  ground  that  the  mortga- 
gors had  contracted  to  pay  the  tax.  It  was 
held  that  the  deduction  should  be  made,  be- 
cause of  a  statute  providing  that: 

"Whenever  any  such  bank,  association  or 
company  shall  have  acquired  real  estate  or 
other  tangible  property  which  is  assessed  sep- 
arately, the  assessed  value  of  such  real  estate  or 
tangible  property  shall  be  deducted  from  the  val- 
uation of  the  capital  stock  of  such  association 
or  company." 

Smith  V.  Stephens,  178  Ind.  664,  91  N.  E. 
167.  80  L.  R.  A.  (N.  S.)  704:  A  bank  return- 
ed for  assessment  its  ci^tital  stock  of  950,000, 
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a  nirphiB  of  $20,000,  and  oadiTlded  ptoflts  ef 
$2,800,  making  a  total  of  $T2,80O.  It  fttao  re- 
ported a  sTirplTis  of  teal  estate  wblch  had 
cost  It  $14,800,  but  was  asaesaed  at  $7,070. 
The  taxing  offlcers  undertook  to  add  to  the 
$72,800,  on  which  the  bank  was  taxable,  the 
additional  aurplua  of  $14,800,  leas  the  $7,070 
for  which  the  land  was  assessed.  It  was 
held  that  no  addition  could  be  made,  appar- 
ently on  the  theory  that  the  $14,800  reported 
as  invested  In  real  estate  was  a  part  of  the 
$20,000  surplus  returned  by  the  bank  for  tax^ 
ation,  the  court  saying: 

"In  making  the  aseeeement  the  taxing  officers 
added  to  the  nominal  surplus  of  the  bank,  $14,- 
800  [of  that  surplus]  invested  in  real  estate, 
which  was  clearly  erroneous  under  any  theory 
of  the  law.  In  such  a  ease,  where  the  sum 
invested  In  real  estate  is  deducted  from  the 
capital  stock  or  surplus,  before  or  in  making 
the  return,  the  assessed  value  of  the  real  estate 
should  not  be  deducted  in  fixing  the  value  of 
the  stock,  because  if  it  is  eliminated  from  one 
side  of  the  account  it  should  not  be  included  In 
the  other."  173  Ind.  673,  91  N.  E.  171,  80  h. 
R.  A.  (N.  S.)  704. 

Bank  of  Albla  t.  Olty  Council,  86  Iowa,  28, 
62  N.  W.  384:  A  national  bank  had  a  capi- 
tal stock  of  $50,000,  aasnmed  to  be  worth 
par,  and  owned  real  estate,  paid  for  out  of 
its  capital,  costing  $13,600,'  and  assumed  to 
be  worth  that.  The  taxing  officers  at  first 
deducted  $6,417  from  the  capital  stock  of  the 
bank,  and  later  $1,083  more,  and  assessed 
the  remainder  to  the  stockholders.  On  their 
complaint  the  coart  h^d  that  the  amount 
deducted  should  have  been  $13,600,  saying: 

"Manifestly,  if  the  $50,000  capital  stock  is 
sssessed  and  taxed  without  regard  to  the  por- 
tion thereof  thus  invested  in  real  estate,  it  will 
amount  to  double  taxation  of  the  stock  to  the  ex- 
tent of  the  $13,500.  In  other  words,  if  the  ap- 
pellee's tbeo^  is  correct,  it  is  lawful  to  tax  the 
entire  capital  stock  of  $60,000,  and  then,  in  ad- 
dition, tax  real  estate  which  i»  acquired  by  an 
investment  or  use  of  $13,500  of  this  same  stock." 
86  Iowa,  82,  52  N.  W.  335. 

How  the  taxing  officers  arrived  at  the 
amount  to  be  deducted  is  not  shown.  It  ap- 
pears that  the  practice  was  to  assess  all  at 
60  per  cent,  of  Its  cash  value.  Obviously,  If 
60  per  cent,  of  $13,500  (or  $8,100)  had  been 
deducted  from  60  per  cent,  of  $50,000,  and 
the  remainder  had  been  assessed  to  the  stock- 
holders, they  would  not  have  been  Injured; 
the  result  being  the  same  as  taking  $13,500 
from  $50,000  and  taxing  them  on  60  per  cent 
of  the  difference. 

Wheeler  t.  Co.  Commissioners,  88  Me.  174, 
33  Atl.  983:  Under  a  statute  reaulring  the 
proportional  part  of  the  value  of  property 
assessed  to  a  corporation  to  be  deducted 
from  the  value  of  the  shares  for  the  purpose 
of  taxation,  the  taxing  officers  appraised  the 
shares  of  a  water  company  on  the  theory 
that  the  specific  property  was  worth  more 
tlian  the  amount  for  which  It  had  been  as- 
sessed. This  was  held  to  be  erroneous,  the 
court  saying: 


'^t  most  be  anomed  that  tba  Nqidrcnients  of 
law  were  observed  and  that  the  property  was 
assessed  'aocordina  to  the  just  vafiM  tfaeieof.'" 
88  Me.  180.  SSAtL  985. 

The  court  also  said,  however: 

"No  legishitiDn  of  thla  state  ha*  authorized 
municipal  assessors  to  Impoae  a  tax  upon  a 
corporation  on  account  of  its  fraiiefaise,  the 
powers  and  privileges  granted  to  it  by  the 
sovereign  power  of  the  state.  The  state  may 
impose  sa«k  a  tax,  as  has  been  frequently  done 
Slid  upheld;  or  aascasors,  in  placing  the  ▼alua- 
tion  upon  the  shares  of  a  corporation,  sboulii 
take  into  account  the  value  of  the  franchise, 
because  the  value  of  the  franchise  necessarily 
affects  the  value  of  the  shares,  which  by  stat- 
ute are  taxable  to  the  owner  thereof."  88  Ma 
181,  33  AU.  986. 

Savings  Bank  t.  Nashua,  46  N.  EL  3S9: 
This  case  constmes  statutes  as  to  the  situs 
of  corporate  property  for  taxation.  The 
scope  of  the  decision  is  aptly  Shown  by  the 
headnotes,  which  read: 

"Beal  estate  belcmging  to  a  savings  bank  is 
taxable  to  the  bank  in  Uia  town  or  plaoe  where 
the  real  estate  is  situated. 

"If  a  savings  bank  own  stock  in  another 
corporation,  the  bank  is  not  taxable  fbr  tlie 
stock  in  the  town  or  place  where  the  bank  is 
situated." 

The  petitloh  tot  a  fehearlng  is  denied. 


BUNGBR  T.  BT7N0BR.     (No.  20113.) 
(Supreme  CTonrt  of  EJinsas.     Nov.  U,   1916i,) 

(Sanar>iu  hu  th«  Court.) 

▲BATBlOnlT   AND    RXTIVAI,    <fe=»69— DTBlfTBaAI. 

OP  Appeat.— Death  of  Paktt. 
The  death  of  either  party  pending  an  ap- 
peal from  a  judgment  doiying  a  divorce  abates 
the  action,  and  where  the  record  shows  no  prop- 
erty riabts  are  involved  in  the  action,  Uie  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Ceat.  Dig.  S{  349-354;  Dec  THg. 
<S=»69.] 

Appeal  from  District  Court,  Miami  County. 

Action  by  Joseph  S.  Bunger  against  L«na 
Bunger.  From'  a  Judgment  for  defendant, 
plaintur  appeals.    Dismissed. 

Sheldon  &  Sbively,  of  Paola,  for  appel- 
lant,    B.  J.  Carver,  of  Paola,  for  appellee. 

PORTER,  J.    This  Is  an  appeal  from  a 

judgment  denying  plaintiff  a  divorce.  In  a. 
brief  filed  amicus  curits  we  are  asked  to  dis- 
miss the  action  because  of  the  death  of  the 
plaintiff,  which  occurred  subsequently  to  the 
appeal,  and  because  no  property  rights  axe 
iDvolved  In  the  action. 

It  appears  from  the  record  that  the  aole 
purpose  of  the  action  was  to  dissolve  the  mar- 
riage relation  of  the  parties.  No  property 
rights  of  the  parties  or  other  i>erson8  were 
involved  in  the  controversy ;  in  fact,  nothing 
is  involved  but  a  mere  status,  Euid,  plaintifiTs 
cause  of  action  being  personal  to  himself, 
every  right  he  had  with  respect  thereto  is 
terminated,  and  his  death  abates   the    ac- 
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tlon.  Blair  ▼.  Blabr,  96  Km.  760,  188  Pa& 
644 ;   1  Corpus  Jurla,  f  288. 

Wblle  It  Is  clear  tbat  tbe  apveal  most  be 
dismissed.  It  Is  proper  tO'  say  that  we  bave 
examined  the  record,  and  tbe  contention  tbat 
tbe  judgment  shoidd  be  reversed  eo  tbe 
ground  that  the  court  erred  In  refusing  a 
decree  goes  merely  to  tbe  weight  of  the  evi- 
dence, and  there  la  no  merit  In  the  only 
point  raised  by  tbe  appeaL 

It  la  dismissed.  All  the  J^isticeR  concur- 
ring. 


SOHAAP  T.  HAYES.    (No.  20282.) 
(Snpraaie  Coort  of  Kansas.     Nov.  U.,  191A.) 

(S^Uatu*  by  th«  C<mrt./ 
AssAxmr  and  Battekt  «s>42  —  Aonoira  — 

QXTKSnOHB  rOB  JUBT. 

In  an  action  for  damages  for  an  assault  and 
battery,  the  ^aintaff  having  Introdnced  evidence 
tending  to  show  tbat  he  had  been  wrongfully 
struck  by  the  defendant,  and  that  he  had  receiv- 
ed certain  physical  injuries  thereby,  it  was  not 
necessary  in  order  to  make  a  case  for  the  jury 
that  any  witness  should  estimate  in  dollars  and 
cents  the  extent  of  his  sufFering. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  66;  Dee.  Dig.  «3»42.] 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  William  Schaap  against  Ferry 
Hayes.  From  a  Judgment  granting  a  new 
trial  after  verdict  for  defendant,  he  appeals. 
Affirmed. 

J.  W.  Orr,  of  Atchison,  for  appellant  J. 
M.  ChaUlss  and  W.  m.  Brown,  both  of  Atohl- 
son,  for  appellee. 

MASON,  J.  William  Schaap  brought  an 
action  against  Perry  Hayes  to  recover  daA- 
ages  for  an  assault  and  battery  alleged  to 
have  been  committed  upon  him.  The  Jury 
returned  a  verdict  for  the  defendant,  but  the 
court  set  It  aside  on  the  ground  that  It  was 
contrary  to  tbe  evidence,  and  he  appeals. 

Tbe  rule  is  familiar  that  ordinarily  a  rul- 
ing granting  a  new  trial  because  of  the  Judge's 
view  of  the  effect  of  the  evidence  Is  not  ap- 
pealable. Tbe  defendant,  however,  maintains 
that  this  case  falls  within  the  rule  annonnced 
In  Sovereign  Camp  v.  Tblebaud,  66  Kan.  332, 
69  Fac.  848,  that  an  order  granting  a  new 
trial  becanae  the  verdict  Is  against  the  evi- 
dence may  be  reversed  where  there  la  no  sab- 
stantlal  dispute  as  to  tbe  material  fhcts,  and 
there  was  no  evidence  at  all  against  the  find- 
ings of  the  Jury.  The  defendant  eomcedeB 
that  "the  evidence  Is  somewhat  conflicting  as 
to  who  was  the  aggressor  and  as  to  what  was 
done,"  but  insists  that  there  was  no  basis  for 
a  verdict  against  him,  because,  although 
there  was  testimony  that  the  plaintiff  was 
struck  In  the  face,  knocked  down,  and  kicked, 
receiving  various  bruises,  there  was  no  evi- 
dence whatever  "tending  to  prove  the  value 
or  extent  of  any  damage"  sustained  by  him; 


no  showing  beiog  made  ot  the  lacnrrlng  of 
ej^ienee  for  medical  treatment,  ae  of  the 
amount  of  suffering  occasioned  by  his  In- 
juries. The  plalBtUt,  having  Introduced  evi- 
dence tending  to  show  that  he  had  beoi 
wrtmgfuUy  struck  by  the  defendant,  the 
physical  effect  of  the  blows  being  stated,  was 
entitled  to  have  his  case  go  to  tbe  Jury.  It 
was  not  necessary  that  any  witness  should 
place  a  money  estimate  upon  his  physical  or 
mental  suffering. 

"It  is  nnnecesaary  to  sabmit  any  evidence  as  to 
the  value  of  mental  and  physical  pain  and  suf- 
fering and  humiliation,  and  tbe  amount  of  dam- 
ages to  compensate  therefor,  since  this  is  a  ques- 
tion exdnsivBly  for  the  jury."    8  R.  C.  L.  663. 

See,  also,  8  A.  &  B.  Bncyd.  of  L.  659;  1 
Sedgwick  on  Damages  (9th  Ed.)  |  171a;  1 
Bonvler'B  Law  Dictionary  (8d  Ed.)  p.  751. 

A  question  of  t&ct  having  il|^tfnlly  been 
submitted  to  the  Jury,  their  verdict  cannot 
stand  without  the  approval  of  the  trial  court. 

Vbe  order  granting  a  new  trial  is  affirmed. 
All  the  Justices  concurring. 


SHBLTON  V.  UNION  TRACTION  CO. 
(No.  20221.) 

(Supreme  Court  of  Kansas.     Nov.  11,  19ie.) 

(Syttdbut  It)  tke  Court.) 

Stbext  Railboadb   iS=390(13)  —  O^bation — 
Liabilities  fob  Injubies  —  Contbibutobt 
Neolioknck. 
Tbe  evidence  examined,  end  held  that  a  de- 
murrer to  the  evidence  of  the  plaintiSj  an  auto- 
mobile driver  who  sustained  injuries  m  a  c(^i- 
sion  with  a  street  car,  was  properly  sustained, 
because  the  plaintiff  was  guilty  of  contributory 
negligence. 

[EU.  Note.— For  other  eaaes,  see  Street  Rail- 
roads, Cent  Dig.  {  216;   Dec.  Dig.  «=990(13).} 

Am)eal  from  District  C!ourt  Montgomery 
County. 

Action  by  F.  W.  Shelton  against  the  Union 
Traction  Company.  From  a  judgment  for 
defendant,    plaintiff   appeals.     Affirmed. 

Hal  R.  Clark,  of  Independence,  for  appel- 
lant John  J.  Jones,  of  Ohanute,  fbr  ap- 
pellee. 

BURCH,  J.  Tbe  action  was  one  for  dam- 
ages for  personal  Injuries  sustained  by  the 
driver  of  an  automobile  which  collided  with 
a  street  car.  A  demurrer  was  sustained  to 
the  plalntUTs  evidence,  and  he  appeals. 

The  defendant  operates  an  electric  rail- 
way extending  north  and  south  on  Tenth 
street.  In  the  dty  of  Independence.  Tenth 
street  Is  crossed  from  east  to  west  by  Chest- 
nut street  Tbe  collision  occurred  about  8 
o'clock  In  tbe  morning.  The  plaintiff  was 
driving  his  automobile,  weighing,  with  tbe 
occupant  about  8,600  pounds,  at  the  rate 
of  about  10  miles  per  hour,  eastward  on  the 
south  side  of  Chestnut  street  He  observed 
two  men  walking  north  t6ward  Chestnut 
street  on  the  sidewalk  on  the  west  side  of 
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Tenth  street  Apparently  the  two  men  did 
not  see  the  plaintiff,  and  he  sounded  his 
horn  two  or  three  times  before  they  gave 
Indication  of  seeing  him.  When  they  did  see, 
they  were  Just  stepptag  off  the  curb  into 
Chestnut  street.  The  plaintiff  was  then 
about  20  ftet  west  of  the  sidewalk  on  which 
the  two  men  approached  Chestnut  street  TTp 
to  that  time  the  plaintiff  had  been  driving  at 
Intermediate  speed.  He  then  threw  the  lever 
Into  high  gear,  waived  his  hand  at  one  ot 
the  men  whom  he  knew,  and  then  looked  at 
the  street  car  track.  The  street  car,  whose 
speed  was  not  disclosed,  was  approaching 
from  the  south.  The  plaintiff  immediately 
turned  his  car  as  much  a*  he  could  toward 
the  north,  and  applied  the  emergency  brake, 
but  It  was  too  late  to  avoid  a  collision.  The 
automobile  was  pushed  toward  the  north  and 
to  the  east  side  of  the  street  car  track.'  The 
street  car  stopped  with  the  front  end  about 
16  feet  north  of  the  automobile.  As  the 
plaintiff  approached  the  two  men  on  the 
sidewalk  the  motorman  of  the  street  car  had 
a  clear  view  of  the  situation,  and  could  have 
seen  the  plaintiff  when  200  feet  from  hlra. 
The  plaintiff  had  the  same  opportunity,  and 
could  have  seen  the  street  car  had  he  looked. 
Had  he  looked,  he  could  have  stopped  his 
automobile  before  It  went  on  the  street  car 
track.  He  did  not  look,  because  his  atten- 
tion was  fixed  on  the  two  men  on  the  side- 
walk. When  he  did  look  for  the  street  car  he 
was  about  even  with  the  curb  on  the  west 
side  of  Tenth  street. 

The  foregoing  facts  appear  from  the  plain- 
tiff's own  narrative  of  what  occiurred,  and 
present  as  bald  an  exhibition  of  contributory 
negligence  on  the  part  of  an  automobile  driv- 
er as  the  court  has  been  called  on  to  consider. 
By  a  simple  act  which  the  law  required  ot 
him,  looking  for  a  street  car  while  still  In 
a  place  of  safety,  the  plaintiff  could  have 
prevented  the  collision.  He  was  not  excus- 
ed from  heeding  the  warning  of  danger  to 
himself  afforded  by  the  street  car  track  be- 
cause he  was  engaged  In  observing  two 
pedestrians  approaching  the  course  he  desir- 
ed to  hold  and  In  warning  them  to  keep  out 
of  his  way. 

Before  entering  Tenth  street  the  automobile 
was  approaching  at  Intermediate  speed  and 
was  under  control.  The  street  car  came  from 
the  south,  In  the  middle  of  Tenth  street  and 
the  plaintiff's  gaze  was  fixed  in  that  general 
direction  on  two  men  south  of  him  on  the 
side  of  Tenth  street  The  motorman  had  no 
reason  to  suppose  that  his  car,  which  was 
in  plain  sight  of  the  plaintiff,  was  not  oh- 
served,  or  to  anticipate  that  as  the  automo- 
bile entered  Tenth  street  it  would  be  thrown 
Into  high  gear  and  projected  In  front  of  him. 
Conceding  that  he  was  negligent  in  not  sound- 
ing his  gong  (there  was  negative  evidence 
that  his  gong  was  not  heard),  there  was  no 
evidence  of  wantonness,  and  no  room  for  the 


application  of  Che  dodSrine  of  last    dear 
chance. 

The  plaintiff  utterly  failed  to  establish  a 
right  to  recover,  the  demurrer  to  hla  eW 
denoe  was  properly  sustained,  and  the  judg- 
ment of  the  district  court  ia  affirmed.  All 
the  Justices  concurring. 


MALOTT  V.  UNION  PAC  B.  CO. 

(No.  20394.) 
(Supreme  Court  of  Ksngss.     Nov.  11,  1916.) 

(SyUalut  ly  the  Court.) 

1.  Rahsoadb  e=93S6(3)  —  Ofkkatioh  —  Is- 
JTBiEs  to  Tbespasbkbs  —  Wat  Acaoas 
Tbacks. 

No  publio  way  is  eatabliahed  acroM  a  rail- 
way Bwntchyard  merely  because  pedestrians  for 
many  years  had  so  frequently  tteapasaed  there- 
on that  they  had  worn  a  beaten  path  acroaa  it. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1230;    £>•&  Dig.  «ss>S56(3).] 

2.  RiLn.B0ADa  4E9Sa0(l)  —  Ofsratioh  —  Ih- 
JTTBicB  TO  Tbespassxbs  —  Wat  Ackoss 
Tracks. 

One  who  undertakes  to  cross  a  railway 
switchyard  of  many  railway  tra^s,  where  en- 
gines  and  cat*  are  likely  to  be  moving  at  any 
time  in  the  regular  oouiae  of  the  railway's  busi- 
ness, ia  a  trespasser,  and  does  so  at  bis  peril,  and 
the  only  duty  of  the  railway  company  and  its 
employes  towards  such  trespasser  ia  not  to  will- 
fully injure  him. 

[Ud.  Note.— For  other  cases,  see  Railroada, 
Cent  Dig.  i  1238;   Dec.  Dig.  «=»359(1).] 

3.  Railboads  €=»359(1)  —  Ofesatioit  —  Ih- 
JUBIEB  TO  Tbesfasskbs  —  Wat  Acboss 
Tbackb. 

In  a  Kansas  City  suburb  the  defendant  rail- 
way company  has  a  switchyard  of  many  tracks 
upon  which  engines  and  cars  move  to  and  fro 
frequently.  For  many  years  it  has  been  com- 
mon for  people  to  cross  the  switchyard  notwith- 
standing a  warning  sign,  "Railroad  propertsr; 
no  trespassing,"  the  ever-impending  danger  of 
such  hazardous  crossing,  and  a  safe  public  high- 
way over  a  viaduct  across  the  swltoiyard  near 
by.  A  plain  path  across  the  tracks  bad  been 
worn  by  such  travel.  When  cars  impeded  such 
travel,  such  pedestrians  would  go  around  the 
cars  or  over  or  under  them.  The  plaintiff,  who 
was  one  of  these  pedestrians,  was  Injured  while 
thus  crossing  the  switchyard.  Held  that  in  the 
absence  of  evidence  that  his  injuries  were  caoaed 
by  the  willful  negligence  of  the  defendant  or 
its  employes,  he  cannot  recover  from  the  rail- 
road company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1238;    Dec  Dig.  «=»369(l).l 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  A.  L.  Malott  against  the  Union 
Pacific  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

David  F.  Carson,  James  T.  Cochran,  and 
Alex.  Mcintosh,  all  of  Kansas  City,  for  ap- 
pellant R.  W.  Blair,  C.  A.  Magaw,  and 
T.  M.  LlUard,  all  of  Topeka,  for  appellee. 

DAWSON,  J.  The  plaintiff  was  injured  by 
being  struck  by  some  moving  cars  while  he 
was  crossing  the  defendant's  switchyard  at 


4S9For  other  osms  see  Mmi  toaio  and  KBT-NUMBXR  In  mil  Kaz-Numberad  Dlgasti  and  lodUM 


Digitized  by  VjOOQIC 


Kaivj 


MARION  OOUNTT  BANE  ▼.  MYKIU3 


fro 


Armstrong,  a  suborb  of  Kansas  City,  Kan. 
The  switchyard  consists  of  a  maze  of  rail' 
road  tracks  running  east  and  west;  and, 
notwithstanding  the  manliest  danger  of 
crossing  these  tracks  and  the  defendant's 
posted  sign,  "Ballroad  property;  no  tree- 
passing,"  this  plaintiff  and  many  other  people 
bad  been  accustomed  to  cross  these  tracka 
going  to  and  from  their  places  of  employment 
in  the  packing  honses  nearby.  A  path  had 
been  worn  across  the  tracks  by  such  travel. 
The  publle  highway  Is  a  viaduct  over  the 
railroad  tracks, '  but  Is  somewhat  more  cir- 
cuitous and  less  convenient  than  the  "short 
cut"  across  the  switchyard.  One  of  plain* 
tUTs  witnesses  testified: 

That,  when  freight  cars  were  standing;  on  the 
tracks,  pedestrians  "would  cigzag  to  find  the 
openings;  probably  go  up  a  car  length  and  see 
an  opening  and  get  back  to  the  pathway.  •  *  * 
Q.  A  little  while  ago  you  said  when  the  path 
was  obstructed  with  cars  you  would  go  around 
the  cars?  A.  Certainly.  Q.  That  is  the  way 
the  people  did  that  you  saw  going  across  there, 
too,  was  it  not?  A  Of  course,  they  avoided 
climbing  the  cars,  if  possible.  Q.  If  possible? 
How  would  they  go  if  it  was  not  possible  to 
avoid  climbing  the  cars?  A  Then  they  would 
climb  them,  I  suppose.  Q.  Tou  have  seen  people 
climbing  over  cars,  have  you  not?  A.  Yes,  sir. 
Q.  And  seen  them  crawl  under  them?  A.  Tes, 
air;  I  have  seen  people  crawl  under  the  cars." 

Part  of  the  plaintiff's  own  testimony  la 
'IndlcatlTe  of  the  circumstances: 

"On  the  morning  I  was  hurt  I  walked  up 
to  track  No.  1.  Near  the  path  there  is  a  sign 
saying  'Railroad  property;  no  trespassing.'  I 
saw  that  sign  Before  the  accident.  *  *  *  Q. 
Ton  saw  that,  and  It  says,  'No  trespassing,' 
across  here?  A  Yes,  sir.  Q.  You  understood 
by  that  sign  that  yon  were  to  stay  off  that  prop- 
erty, did  you  not?  A.  That  would  be  the  mean- 
ing, I  suppose.  Q.  That  is  what  you  understood 
by  it,  but,  notwithstanding  that  sign  that  was 
right  there  in  that  path  that  leiTds  to  the  track, 
you  started  that  morning  to  go  across  the  tracks, 
did  yon?  A.  Yes,  sir.  Q.<  Now,  when  you 
crossed  tihat  track,  were  there  any  cars  on  any 
of  those  tracks?  A.  There  were  three  cars  on 
track  3.  Q.  Where  were  they  with  reference 
to  this  path  across  there?  A  One  of  the  cars 
projected  over  the  pathway  something  like  10 
or  15  feet,  I  would  say.  Q.  About  half?  A 
About  halt  the  length  of  the  car.  Q.  Were  there 
any  cars  on  track  4?  A.  Directly  across,  there 
were  some  cars  on  track  4.  Q.  You  do  not  know 
how  many?  A  No.  Q.  Where  were  they  with 
reference  to  the  path;  that  is,  were  they  east 
or  west  of  it?  A  They  stood  about  3  feet  to 
the  east  of  the  path,  as  I  came — would  be  com- 
ing across.  Q.  Now,  did  you  turn  out  of  the 
path  from  track  3?  A.  I  had  to  leave  the  path 
to  get  around  the  end  of  this  car.  Q.  What  did 
you  do  with  reference  to  going  back  to  the  path, 
if  anything?  A.  I  came  around  the  car  to  get 
back  into  the  path,  and  to  go  direct  across  to  my 
destination.  Q.  Was  there  anything  direcdy  in 
your  way  across  the  path  at  track  4  when  you 
came  up  there?  A  No,  sir.  Q.  When  you  got 
on  tracK  4,  what  happened?  A  I  started  to 
cross  the  track,  and  as  I  got  near  the  center  of 
the  track  I  was  struck  in  my  right  Side  here 
{indicating)  and  knocked  on  my  left  side,  with 
my  head  to  the  west" 

A  demtiiner  to  plalotUTs  evidence  was 
sustained,  and  the  case  is  brought  here  for 
review. 


[1-8]  The  demurrer  was  properly  sustain- 
ed. On  no  ground  except  that  of  willful  neg- 
ligence conid  the  railroad  company  be  held 
liable  to  this  plaintiff.  This  court  has  fre- 
quently said  that  even  a  lawful  railroad 
crossing  Is  Itself  a  warning  of  danger.  Much 
more  is  a  network  of  railway  tracks  In  a 
switchyard,  congested  with  cars,  and  switch 
engines  going  to  and  fro,  "kicking"  cars 
hither  and  thither,  as  must  be  done  In  the 
making  and  breaking  up  of  trains.  The  fact 
that  many  trespassers,  like  the  plaintiff,  bad 
worn  a  path  across  the  switchyard,  and  had 
persisted  in  trespassing  for  many  years, 
swarming  around  or  over  or  under  the  cars 
when  the  path  was  blocked  by  freight  cars, 
did  not  have  the  effect  of  establishing  a  law- 
ful footway  across  the  defendant's  switchyard. 
The  case  does  not  differ  In  principle  from  the 
precedents  of  this  court,  except  to  make  the 
nonliability  of  the  railway  company  more 
than  ordinarily  clear.  Mason  t.  Mo.  Pac. 
Ry.  Co.,  27  Kan.  83,  41  Am.  Rep.  405 ;  Tennis 
T.  Rapid  Transit  Ry.  Co.,  45  Kan.  503,  25 
Pac.  876 ;  Railroad  Co.  v.  Holland,  60  Kan. 
209,  56  Pac.  6 ;  Railway  Co.  v.  Potter,  64  Kan. 
13,  22,  67  Pac  534 ;  Zirkle  v.  RaUway  Co.,  67 
Kan.  77,  72  Pac.  539 ;  Railway  Co.  v.  Withers, 
69  Kan.  620,  77  Pac.  542,  78  Paa  451; 
RaUway  Co.  v.  Jenkins,  74  Kan.  487,  488,  87 
Pac.  702;  Railway  Co.  t.  Wheeler,  80  Kan. 
187,  101  Pac.  1001;  Beech  v.  Railway  Co., 
85  Kan.  90,  116  Pac.  213;  Morgan  r.  Rail- 
road Co.,  91  Kan.  496,  138  Pac.  675;  Adams 
V.  RaUway  Co.,  93  Kan.  475,  144  Pac.  999. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concurring. 


MARION  COUNTY  BANK  v.  MYERS  et  aL 

(No.  20270.) 
(Supreme  Court  of  Kansas.     Nov.  11,  1916.) 

(ByUabui  (y  the  Court.) 

MoBTOAoEs  ®=>414,  415(1)— Rights  of  Fab- 
TiBs — Possession  bt  Mobtoaoee— Use  and 
Occupation. 
WhUe  a  mortgagee  in  possession  must  ac-' 
count  for  the  reasonable  rental  value  of  the  use 
and  occapation  of  the  premises,  this  obUgati6n 
does  not  prevent  or  necessarily  precede  foreclo- 
sure, but  is  to  be  disposed  of  on  final  decree  and 
distribution. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  »  1202-1200,  1210-1218;  Dec.  Dig. 
«=>414,  415(1).] 

Appeal  from  District  Court,  Marlon  C3ounty. 

Action  by  the  Marion  County  Bank  against 
Lois  Myers  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Roscoe  H.  Wilson,  of  Jetmore,  and  Mayo 
Tbomas,  of  Kansas  City,  Mo.,  for  appellants. 
W.  H.  Carpenter  and  D.  W.  Wheeler,  both  of 
Marlon,  for  appellee. 

WEST,  3.  Lois  Myers  owned  a  hotel  at 
Florence  on  which  was  a  mortgage  of  91,275. 
F.  G.  Tbomas  made  a  verbal  agreement -.vrtth- 
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'Mrs.  Myers  tfarouich  ber  husband  to  take 
one-balf  of  the  property  for  $3,500  subject 
to  the  mortgage,  and  turned  over  certain  In- 
etrumentb  which  he  claims  were  worth  $828, 
but  paid  nothing  more  and  received  no  con- 
veyance. Mr&  Myers  borrowed  $1,500  of  the 
plaintiff  bank  to  take  up  the  existing  mort- 
gage and  accraed  interest  and  made  a  deed 
to  the  hotel  property  and  a  bill  of  sale  of 
the  furniture  to  secure  the  payment,  taking 
back  an  instrument  giving  the  right  to  a  re- 
conveyance upon  payment  Later  she  and 
ber  husband  executed  a  quitclaim  deed  to 
the  defendant  Sinclair.  Thomas  altars  to 
have  helped  manage  the  property  for  a  while, 
but  later  they  all  left  it,  and  a  tenant  named 
Baker  bad  it  for  a  time,  having  been  in- 
structed by  Myers  to  pay  the  rent  to  the 
plaintiff,  which  was  done.  This  tenant  noti- 
fied the  plaintiff  that  he  intended  to  give  up 
possession,  and  the  plaintiff  put  a  tenant  in 
charge  and,  claiming  the  rights  of  a  mort- 
gagee In  possession,  brought  this  suit  to 
foreclose.  Mr.  and  Mrs.  Myers  made  default. 
Thomas  aUeged  a  purchase  of  a  half  interest 
in  the  property,  the  payment  of  $828,  refusal 
of  Myers  to  convey,  possession  on  his  part, 
and  full  notice  to  the  bank  of  his  rights 
when  the  $1,500  loan  was  made,  and  prayed 
a  decree  requiring  Myers  to  convey  a  half 
interest  to  him,  and,  in  the  event  this  could 
not  be  done,  that  be  have  a  lien  for  the  sum 
paid  by  him  with  Interest,  and  foreclosure. 
Sinclair  alleged  ownership,  rlg^t  of  posses- 
sion, and  wrongful  entry  by  the  bank,  and 
prayed  for  possession  and  a  Judgment  for  the 
rental  value  of  the  properly.  The  court  founfl 
for  the  plaintiff,  denied  any  relief  to  the  de- 
fendants, and  decreed  a  foreclosure. 

Thomas  and  Sinclair  assign  error  In  re- 
fusing specific  performance  to  the  former 
and  Judgment  for  rents  to  the  latter.  Sin- 
<dalr  took  bis  deed  subject  to  the  bank's  lien, 
and  there  is  nothing  Indicating  that  be  ever 
had  possession.  The  bank  took  possession 
about  the  Ist  of  May,  1913,  and  Sinclair's  quit- 
claim was  executed  March  28th,  and  recorded 
Jaly  14tb ;  but  the  tenant  seems  to  have  re- 
ceived blB  instructions  from  Myers  and  not 
from  Sinclair.  It  is  argued  that  the  bank 
took  possesion  as  owner  and  was  bound  to 
account  to  the  quitclaim  holder  for  the  rents 
and  profits;  but  the  president  testified  that 
he  was  "claiming  to  be  the  mortgagee  now  in 
possession,"  and  this  Is  further  evidenced  by 
the  bringing  of  this  action.  At  any  rate, 
Sinclair  cannot  complain  that  the  mortgagee, 
having  obtained  peaceable  possession,  applied 
the  rents  to  its  debt  It  appears  that  the 
bank  received  no  rent  from  the  propwty  aft- 
er taking  possession  natQ  the  last  two  months 
b^ore  the  trial,  when  it  received  $30  a 
month;  also,  that  part  o<  the  r«nt  money 
paid  by  Baker  went  for  repairs,  but  just 
how  nmeh  la  aot  sbown.  There  Is  nothing 
to  Indicate  that  any  of  the  two  months'  rent 
ot  fSO  a  montb  went  for  ImprovamentB  or  re- 


pairs. A  mortgagee  Im  poMeaeien  Is  diarge- 
able  with  the  reasonable  rental  valne  of  the 
nse  and  occupation  of  the  premiaes  (Walter, 
Adm'r,  v.  Calhoun,  88  Kan.  801,  129  Pac. 
1176),  and,  were  Sinclair  attempting  to  re- 
deem, the  bank  would  have  to  account  for  the 
rents;  but  it  is  not  precluded  from  proceed- 
ing with  foreclosure  nor  required  to  stop 
every  mcmth  or  two  to  settle  np  a  rent  mat- 
ter with  the  quitclaim  bolder.  Wben  the 
final  computation  and  accounting  sball  come, 
all  matters  concerning  rents,  repairs,  and 
improvements  can  be  properly  adjusted  ont 
of  the  surplus  which  the  decree  requires  to 
be  turned  Into  court  to  await  its  fortlier  or- 
ders. As  to  Thomas  he  does  not  otter  to 
perform  his  part  of  the  alleged  oral  con- 
tract or  to  free  the  land  from  Incumbrance. 
While  he  claims  that  the  bank  bad  notice 
of  his  Interest,  this  is  denied  by  the  bank's 
president,  and  the  dededon  of  the  court  seems 
to  have  resolved  the  matter  against  Thomas. 
At  any  rate,  the  situation  is  such  that  he  can- 
not in  equity  stand  in  the  way  of  foredosnre 
or  demand  specific  performance,  and  be  does 
not  assign  error  in  refusing  him  a  Ilea  fof 
the  $828. 

Complaint  Is  made  about  the  cross-examina- 
tion of  Myers  over  0bjecl2i<m  of  counsel,  but 
the  transcript  shows  that  no  objection  wbat^ 
ever  was  made. 

The  decree  is  affirmed.  All  the  Jastioes 
ooncnrrlng. 


JOHNSON  STATE  BANK  t.  EANBT  et  aL 
(Na  20320.) 

(Supreme  Court  of   Kansas.     Nov.  11,  1916.) 

(SyJlabui  (y  the  Court.) 

1.  DEPosrrABiBS  «=»a— Pubuo  Fuwdb— Daa- 

lONATION    or    DEPOSn-ABIBS. 

Under  section  2163  of  the  General  Statutes 
of  1009,  only  responsible  bonks  are  elieible  to 
designation  as  county  depositories,  and  if  no 
reeponaible  bank  or  banks  will  accept  the  pnb- 
lie  money  or  funds  which  come  into  the  pos- 
seHsion  of  die  county  treasurer  and  pay  inter- 
est thereon,  the  board  of  county  eotnminaionera 
1b  authorized  to  designate  other  banks  of  the 
state  outside  of  the  county  which  wUl  aooept  the 
money  and  funds,  pay  interest  thereon,  and  give 
a  bond  as  the  statute  requires.  . 

[Bd.  Note.— For  other  cases,  see  Depositaries 
Cent  Dig.  {  20;    Dec.  Dig.  «a»6.] 

2,  DEPosrrABixs  «=»&— Ptjbuo  Fuin»— Dss- 

lONATTON  OF   DEPOSITAKIES. 

The  board  of  countjr  commissioners  Is  vested 
with  power  and  discretion  to  determine  the  re- 
sponsibility of  banks  offering  to  act  in  the  ca- 
pacity of  depositories,  but  the  determination  ot 
the  question  must  be  made  in  good  &uth,  and 
never  at  the  mere  will  and  pleasure  of  the  board. 
[Ed.  Note. — ^For  other  cases,  see  Dopoeitarieib 
Cent  Dig.  |  20;    Dec.  Dig.  i3=»6.] 

Dawson,  J.,  disssntuig  in  wrt 

Appeal  from  District  Ctoqil;  Stanton 
County. 

A^plhwtlon  by  the  Johnaoa  State  Bank  for 
w*it  at  maadamns  to  OvanA  Ruiey  and  eth- 
ers, as  the  Board  of  County  Commlssioaeia 
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•of  the  Oonmty  of  Stanton.  Fiaax  a  Jodg- 
ment  tSXOJoiiag  tbe  writ,  defendants  appeal. 
Beversed  and  remanded. 

H.  F.  Jones  and  George  Qetty,  both  (tf 
JSyracoae,  for  appellants.  F.  S.  iStxj,  of 
Ubeial,  and  Fred  Robertson,  of  Kaneaa  OUy, 
for  appellee. 

JOHNSTON,  0.  J.  This  was  a  mandamoB 
proceeding  to  compel  tbe  board  of  county 
commissioners  of  Stanton  county  to  desig- 
nate the  .plaintiff,  tbe  Johnson  State  Bank,  as 
the  Stanton  county  depository.  By  agree- 
ment of  tbe  parties  the  cause  was  tried  by 
Hon.  W.  H.  Thompson  as  Judge  pro  tem.  the 
clistrlct  Judge  being  disqualified.  From  the 
Judgment  in  favor  of  tbe  plaintiff  granting 
tbe  peremptory  writ  of  mandamus,  tbe  de- 
fendants api)eal. 

For  a  number  of  years  the  defendants  had 
been  depositing  all  county  funds  In  tbe  First 
National  Bank  of  Syracuse  situated  In  Ham- 
ilton connty.  On  January  11, 1015,  the  plain- 
tiff bank,  which  was  legally  authorized  to  do 
a  general  banking  business,  and  which  is  tbe 
only  bank  In  Stanton  county,  submitted  its 
bid  to  the  defendant  board  at  the  regular  ses- 
sion offering  to  pay  2  per  cent  interest  on 
the  average  dally  balances  deposited  in  tbe 
bank,  and  at  the  same  time  It  tendered  a 
bond  In  tbe  sum  of  $22,000  conditioned  as  the 
law  requires.  At  tbe  same  tlpie  the  First  Na- 
tional Bank  of  Syracuse  nroposed  to  pay  8 
per  cent  on  the  average  daily  balances,  and 
It  also  agreed  to  take  up  outstanding  war- 
rants to  the  amount  of  $7,600  for  which  pro- 
vision had  not  been  made  and  to  pay  par  for 
these  warrants  when  they  were  registered 
and  presented  for  payment  It  offered  a 
bond  in  the  sum  of  $36,000  that  It  would  ac- 
count for  tbe  funds  deposited  with  It.  It 
was  agreed  between  the  parties  that  tbe  aver- 
age dally  balances  of  Stanton  county  had 
never  exceeded  $21,000,  and  had  ranged  from 
$8,000  to  $21,000  during  the  year  preceding 
this  litigation.  According  to  the  averments 
In  the  answer  of  the  defendants  the  Johnson 
State  Bank  had  a  capital  stock  of  $10,000, 
with  deposits  in  the  sum  of  $8,241.65  when 
tbe  last  report  was  made,  and  the  National 
Bank  of  Syracuse  a  capital  stock  of  $30,000 
and  a  Mirpliis  of  $20,000.  It  was  alleged 
by  the  defendants  that  they  gave  due  consid- 
eration to  both  bids  and  to  tbe  responsibility 
of  the  plaintiff,  that  they  considered  and  ad- 
Judged  that  the  plaintiff  was  not  a  reapcHisi- 
ble  bonk  as  provided  by  law,  and  that  It 
was  not  financially  able  to  safely  carry  ont 
tbe  terms  of  its  contract  The  court  held 
that  the  answer  did  not  set  forth  a  defense, 
and  refused  to  receive  evidence  as  to  the 
responsibility  of  the  plaintiff  bank  or  the 
groimds  upon  wliich  the  defendants  refused 
to  designate  the  plaintiff  as  tbe  depository. 
A  nambar  of  pncHwinMiy  and  t«*hi««««»i  ob- 
iecttoBs  war*  raiaed  *t  tke  Mai,  whUft  am 
not  deemed  to  be  of  saffldent  lavoitaMV  to 


[1]  The  turning  point  In  the  case  is  wheth- 
er the  question  of  the  responsibility  of  the 
plaintiff  bank  was  a  matter  for  the  consider- 
ation of  the  board  of  county  commissioners 
In  acting  upon  its  offer  and  in  designating 
a  county  depository.  Tbe  question  must  be 
determined  by  the  statute  (Oen.  Stat  1900, 
I  2163),  providing  for  tbe  designation,  which 
la  as  follows: 

"That  in  all  counties  of  this  state  the  coua- 
ty  treasurer  ghall  deposit  daily  all  the  fnnds  and 
monies  of  whatsoever  kind  that  shall  come  into 
his  poaseasion  by  virtue  of  his  office  as  such 
county  treasurer,  in  bis  name  as  such  treasurer, 
in  one  or  more  responsible  banks  located  in  the 
county  and  designated  by  the  board  of  connty 
commlssionerB  aa  county  depositories.  Such 
bank  or  tanks  shall  pay  interest  on  the  average 
daily  balances  at  such  rates  as  may  be  agreed 
upon,  which  rate  of  interest  shall  not  be  less 
than  two  per  cent  per  annum,  and  shall  credit 
the  same  monthly  to  the  account  of  such  treas- 
urer. Before  making  such  deposits  the  said 
board  shall  take  from  said  bank  or  banks  a  good 
and  suflScient  bond,  in  a  sum  double  the  largest 
approximate  amount  that  may  be  on  deposit 
at  any  one  time;  if  a  personal  bond,  or  the 
bond  of  some  surety  company  authorized  to  do 
business  in  the  state  of  Kansas,  in  a  sum  aggre- 
gating the  largest  approximate  amount  which 
may  be  on  deposit  at  any  one  time,  conditioned 
that  such  deposit  shall  be  promptly  paid  on  the 
check  or  draft  of  the  treasurer  of  said  county; 
but  in  no  case  shall  more  than  one-half  of  the 
amount  of  said  bond  be  subscribed  by  the  officers 
of  said  bank;  and  such  bank  or  banks  shall  on 
the  first  Monday  of  each  month  file  with  tbe 
county  cleik  of  such  county  a  statement  of  the 
amount  of  money  on  hand  at  the  dose  of  busi- 
ness each  day  during  tbe  previous  month  and 
tbe  amount  of  interest  accrued  thereon  during 
such  month:  Provided,  that  it  shall  be  unlawful 
for  the  board  of  county  commissionera  of  any 
county  to  designate  as  a  depository  for  county 
funds  any  bank  in  which  th,e  county  treasurer 
or  any  member  of  the  board 'of  county  commis- 
sioners shall  be  iJie  owner  of  any  stock  or  other- 
wise pecuniarily  interested  therein:  Provided 
further,  that  if  the  banks  in  such  county  will 
not  accept  such  money  and  pay  interest  thereon, 
then  the  board  of  county  commiasionerB  may 
designate  some  other  bank  or  banks  in  the  state 
of  Kansas,  which  bank  or  banks  shall  give  tbe 
bond  hereinbefore  provided  for." 

Ai*  will  be  aeen,  the  power  to  designate 
connty  depoeltorles  devolved  upon  the  board 
of  county  commissioners,  and  they  are  au- 
thorized to  select  them  from  the  responsible 
banks  of  the  county,  bat  not  those  in  which 
a  member  of  tbe  board  has  any  stock  or  in- 
terest The  banks  so  selected  ore  required  to 
pay  snob  rate  of  Interest  as  may  be  agreed 
upon,  but  at  a  rate  that  Is  not  less  than  2  per 
cent  per  annum,  and  are  also  required  to 
give  bond  and  make  reports  at  stated  times. 
It  is  provided  at  the  end  of  the  section  tliat 
it  tbe  banks  in  the  county,  that  is,  those 
spoken  of  In  the  early  part  of  the  section, 
will  not  aooept  the  money  and  pay  interest 
awreoa,  the  board  may  destgaate  other  banks 
in  the  state  as  depositories.  Conalderlng  the 
language  of  the  entire  sectlaa,  as  we  must  in 
interpreting  aay  part  of  it,  we  asa  of  opinion 
that  only  nwonalbla  banliB  are  elldble  to 
daslgmtiaD,  aad  that  the  ^terailBBtlon  of 
xamoitaibUlty  of  banks  la  veiAed  ta  the  board 
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red  to  In  tbe  last  provlBO  of  the  section  are 
manifestly  banks  of  the  class  named  In  the 
first  part  of  the  section — responsible  banks 
from  which  the  board  Is  authorized  to  make 
a  designation.  It  cannot  be  conceived  that 
the  Legislature  was  authorizing  boards  of 
county  commissioners  to  select  banks  which 
they  knew  or  had  good  reason  to  believe 
were  not  responsible.  If  a  bank  of  the  coun- 
ty, which  is  responsible,  will  accept  the  funds 
and  pay  at  least  tbe  minimum  rate  of  Inter- 
est, the  board  Is  not  warranted  In  placing 
tbe  funds  In  a  bank  outside  of  the  county. 

[2]  While  the  power  to  determine  the  mat- 
ter of  responsibility  Is  vested  In  the  board, 
It  must  of  course  be  exercised  In  good  faith. 
The  board  cannot  arbitrarily  or  capriciously 
decide  tbat  a  bank  is  Irresponsible  nor  send 
the  funds  outside  of  the  county  upon  their 
mere  will  or  pleasure.  They  are  required  to 
exercise  fair  and  sound  Judgment,  and  If 
they  hare  follovred  the  forms  of  law  and 
made  their  decision  In  good  faith,  It  Is  not 
open  to  review. 

The  ruling  of  the  trial  court  that  no  de^ 
fense  was  stated  In  the  answer  of  the  defend- 
ants and  In  granting  the  peremptory  writ  of 
mandamus  cannot  be  upheld;  but  the  Issues 
of  fact  remain  for  determination,  including 
the  questions  whether  the  responsibility  of 
the  plaintiff  was  determined  arbitrarily  or 
in  good  faith,  and  whether  the  plalntUF,  if 
responsible,  had  conformed  to  the  require- 
ments of  the  law. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

BURGH,  MASON,  PORTER,  WEST,  and 
MARSHALL,  JJ.,  concurring. 

DAWSON,  3.  (dissenting  in  part).  No  au- 
thority is  vested  In  the  board  of  county  com- 
missioners to  send  the  funds  out  of  the 
county  except  as  conferred  by  the  statute. 
If  a  lawful  bank  exista^ln  the  county,  and  it 
offers  the  minimum  rate  of  Interest  and  a 
sofladent  bond  to  protect  tlie  county,  the 
authority  to  send  the  funds  out  of  the  county 
is  wanting.  This  Is  wisely  so.  The  local 
funds  of  a  community  aie  its  commercial 
Ufeblood,  and  should  be  kept  In  the  com- 
munity. I  have  no  objection  to  so  much  of 
the  majority  opinion  as  holds  tbat  if  the 
county  board,  in  good  faith,  believes  the 
local  bank  to  be  irresponsible.  It  need  not 
and  should  not  intrust  such  bank  with  the 
county  moneys.  But  In  such  case  tbe  funds 
should  be  safely  kept  In  the  county  treasury. 
The  reason  for  this  is  because  the  board  has 
been  given  no  statutory  power  to  do  other- 
wise. If  this  interptetation  of  the  law  were 
given,  I  appretend  tbat  tbe  county  board 
would  have  little  difficulty  in  determining 
tbat  tbe  local  bank,  lawfully  chartered,  and 
regularly  and  rigidly  examined  by  the  state 
banking  .  department,    and    farther   fortified 


with'  a  sufficient  bond  to  insure  its  responsi- 
bility, was  entirely  solvent  and  trustworthy. 
If  not,  tbe  situation  would  be  likely  to 
prompt  the  estabUabment  of  a  solvent  and 
resp<Hisible  baak  in  tlie  county  or  to  compel 
such  speedy  reformation  In  the  fiscal  affairs 
of  the  existing  bank  as  to  banish  every  sus- 
picion of  its  irresponsibility. 

The  student  of  this  matter  should  not  be 
misled  by  tbe  seemingly  small  capital  and  de- 
posits of  the  local  bank.  Stanton  county  lias 
the  least  population  of  any  county  in  the 
state — only  881  Inhabitants.  (Report  of 
board  of  agriculture,  October  12,  1916.)  The 
records  and  files  of  the  secretary  of  state 
and  of  tbe  state  bank  commissioner  show 
that  the  bank  was  organized  on  December 
13,  1913,  and  checked  in  to  commenoe  busi- 
ness by  the  bank  commissioner  on  November 
24,  1914.  Prior  thereto  no  bank  had  existed 
in  the  county  since  the  collapse  of  the  boom 
20  years  ago.  (Records  of  bank  commission- 
er.) The  local  bank  had  only  been  doing 
business  1  month  and  17  days  when  Its  bid 
for  the  county  deposits  was  ignored  and  tbe 
funds  sent  outside  the  county  without  au- 
thority. The  local  bank  had  not  been  run- 
ning long  enough  to  get  into  bad  financial 
condition,  nor  to  warrant  the  slightest  ques- 
tion of  its  solvency  or  responsibility,  unless 
indeed  its  officers  were  deplorably  and  crimi- 
nally  negligent  from  its  inceptlm — whicb  o€ 
course  is  not  even  Inttmated. 
,  However  the  issuable  tacts  toudilnK  the 
good  faith  of  the  county  board,  etc.,  may  be 
determined  In  the  further  proceedings  order- 
ed by  this  court,  I  ttilnk  tbe  condlUona  tinder 
which  the  county  deposits  could  be  sent  oat 
of  the  county  do  not  exist. 


HAYWOOD  et  aL  v.  NICHOLS.    (No.  206064 
(Supreme  (}onrt  of  Kansas.    Nov.  11, 1916.) 

(Byllabut  by  ttu  Court.) 

Mabsiaoe  0=922,  60(1)— BTIDKRdt— CoiOCOR- 
Law  MAaHiAQE, 
The  evidence  examined,  and  kM,  that  the 
presumption,  no  legal  impediment  to  a  second 
marriage  existed  when  tbe  marriage  was  con- 
tracted, was  not  overcome,  and  that  persistence 
of  the  matrimonial  relations  after  tbe  asserted 
disability  of  one  of  tlie  parties  was  removed, 
made  them  husband  and  wife  under  the  common 
law. 

[Ed.  Note.— For  other  cases,  see  Marriage. 
Cent.  Dig.  H  16,  79,  83,  88,  80;  Dec.  Dig.  «» 
22,  80(1).] 

Appeal  from  District  Ciourt,  Shawnee 
county. 

Action  by  Oiarlotte  Haywood  and  another 
against  Mellnda  Nichols.  From  a  Judgment 
for  defendant,  plaintiffs  appeaL    Affirmed. 

Edwin  D.  McKeeyer,  of  Topdta,  for  appel- 
lants. Jamiwn  ft. Jamison,  of  Topefca,  for 
appellee. 
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BUBGH,'  3.  The  action  In  tbe  dlstriet 
conrt  was  one  of  ejectment,  brougbt  by  the 
brother  and  stster,  heirs  of  George  Haywood, 
deceased,  against  Melinda  .  Nldiids,  who 
claimed  to  hare  taken  title  by  Tlrtoe  of  being 
the  surviving  spouse  of  George  Haywood. 
The  decision  turned  on  whether  or  not  the 
defendant  was  married  to  George  Haywood 
at  the  time  of  his  death.  Jadgmeat  was  ren- 
dered against  the  plaintiffs,  and  they  appeaL 

In  1881,  the  defoidant  married  Richard 
Pool  at  Ft  Madison,  Iowa.  Afterwards  Rich- 
ard Pool  was  incarcerated  in  the  Iowa  state 
penitentiary,  from  which  he  was  rdeased  In 
the  year  1886.  Directly  following  his  release, 
be  commenced  an  action  for  divorce  in  the 
district  conrt  of  Lee  county,  Iowa,  against  the 
defendant,  who  was  then  residing  In  Burling- 
ton, Iowa.  She  signed  some  papers  which 
she  supposed  entitled  him  to  a  divorce.  The 
action  was  dismissed  on  January  S,  1886. 
The  records  of  Lee  county,  Iowa,  discloee  no 
other  divorce  suit  between  the  parties.  Pool 
died  in  Lee  county,  Iowa,  on  October  81, 
1904.  The  defendant  did  not  see  Pool  after 
he  was  taken  to  the  penitentiary  and  had 
no  o(HT88ponSenoe  wiOi  him.  She  was  told 
that  Pool  had  a  divorce,  that  he  married 
again,  and  that  he  died  in  1889.  In  1890  she 
was  married  to  George  Hajrwood,  In  Lafay- 
ette county.  Mo.,  according  to  the  formalities 
prescribed  by  the  laws  of  that  state.  She  and 
Haywood  lived  and  worked  together  as  hus- 
band and  wife  until  Haywood's  death  in 
1906,  and  by  their  joint  efforts  acquired  the 
property  in  controversy.  They  had  no  chil- 
dren. There  was  some  conflict  in  portions  of 
the  evidence.  Tbe  court  found  that  the  de- 
fendant was  the  true  and  lawful  wife  of 
George  Haywood  at  tbe  time  of  his  death. 

There  was  a  presumption  in  favor  of  the 
validity  of  tbe  defendant's  second  marriage 
which  has  been  described  as  the  strongest 
known  to  the  law.  Shepard  v.  Carter,  86 
Kan.  125.  119  Pac  683,  38  L.  R.  A.  (N.  8.) 
568.  Although  It  involved  proving  a  nega- 
tive, the  plaintiffs  were  required  to  estab- 
lish, the  fact  that  the  marriage  with  Pool  had 
not  been  legally  dissolved.  The  proof  tended 
somewhat  in  that  direction.  Pool  lived  in 
Lee  county,  Iowa,  in  1885,  died  there  In  1904, 
and  tbe  only  divorce  action  appearing  on  the 
court  records  of  that  county  was  dismissed. 
There  was  no  proof,  however,  that  Pool  c(hi- 
tinned  to  reside  In  Lee  county  from  1886  to 
1904,  and  It  will  not  be  presumed  that  he 
did  BO,  against  the  presumption  that  the  de- 
fendant's second  marriage  was  legaL  The 
bringing  of  the  action  which  Pool  instituted 
when  be  walked  out  of  the  penitentiary  into 
tbe  divorce  court  shows  a  purpose  to  dissolve 
bis  relation  to  the  defendant,  who  had  mov- 
ed away.  The  dismissal  of  the  action  mere- 
ly showed  that  that  actlcm  failed.  There- 
fore, within  the  principles  stated  in  the  case 
of  Sbepard  y.  Carter,  86  Kan.  126,  119  Paa 


033,  88  L.  S.  A.  (N.  a)  668,  tbe  presumption 
that  no  legal  Impediment  to  the  defendant's 
second  marriage  existed  was  not  overcome. 

It  was  not  necessary  that  the  district  court 
should  rely  on  the  presumption  which  Ota 
law,  out  of  considerations  of  morality  and 
patdic  policy,  raises.  The  defendant's  union 
with  Haywood  appears  to  have  been  entered 
into  in  good  faith,  and  continued  to  be  gen- 
uinely matrimonial  in  every  sense  of  the 
term.  Persistence  of  the  relation  after  the 
defendant's  disability  was  removed  made 
them  husband  and  wife  under  the  common 
law.  Schuchart  t,  Schuchart,  61  Kan.  697, 
60  Pac.  811,  60  L.  R.  A.  180,  78  Am.  St.  R^. 
342. 

The  plaintiffs  say  no  question  of  a  common- 
law  marriage  was  Involved.  The  question 
was,  whether  or  not  the  defendant  was  the 
vrife  of  George  Haywood  at  the  time  of  his 
death,  and  any  form  of  marriage  whldi  tbe 
law  recognizes  would  defeat  tbe  plaintiffs' 
claim. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


McCORKLlB  T.  RED  STAR  MILL  ft  MM- 
VATOR  CO.    (No.  20476.) 

(Supreme  Court  of  Kansas.    Nov.  11,  1916.) 

(Sylldbm  ly  the  Court.) 

L  Masteb  a  no  Sebvaj^i  $=>40S— Wobkukn'b 
Compensation    Act    —    Continuancb    — 
Grounds. 
On  the  trial  of  an  action  under  the  Work- 
men's CSompensation  Law,  It  is  not  error  to  re- 
fuse to  grant  a  continuance  for  the  purpose  of 
permitting  time-  to  elapse  to  ascertain  whether 
the  injuries  are  temporary  or  permanent,  where 
more  than  a  year  has  pftued  between  the  time 
qf  the  injury  and  the  time  of  the  trial. 

OBM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ie=s>408.] 

2.  Apfxai.  akd  Erbob  «s»1001(1>— Rxview— 
QuBSTioNS  OF  Fact— Vbbdict. 

Rule  followed  that  verdicts  baaed  on  suffi- 
cient evidence  will  not  be  disturbed. 

[Hid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sg  892&-8933 ;  Dec.  Dig.  9=a 
1001(1).] 

3.  Masteb  and  Sebvant  «:s>386(20)— Wobe- 
hkn's  Coupbnbation  Aot— Pboceedinos  — 
Jtidoment. 

Rule  followed  that,  in  compensation  cases, 
the  rendition  of  judgment  In  a  lump  sum  is 
within  the  discretion  of  the  trial  court. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «s>886<20).] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Earl  McOorkle  against  the  Red 
Star  Mill  ft  Elevator  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

T.  A.  Noftager  and  George  Gardner,  both 
of  Wichita,  for  appellant.  Robert  C.  Foul- 
ston,  of  Wichita,  for  appellee. 
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MABSHALIi,  J.  Tha  vlaldtlff  TdcoteMd 
Jnagmeot  against  the  d«taadant  tot  fl,40Bli, 
under  the  Workmen'a  CDaapensatlon  Law 
(I^ws  1911,  c.  218,  as  amextdea  by  txira 
1913.  c.  216),  and  the  defmdant  appeals. 

[1]  1.  The  plaintlff'a  knee  was  Injnred  at 
the  defendant's  mill  on  September  7,  1914, 
and  he  was  taken  frcHn  there  to  a  hospital, 
where  he  remained  nntll  September  IStb. 
In  November  defendant  offered  to  pay  plain- 
tiff  $65  compensation,  the  plalntlis  to  pay 
for  an  operation  on  Ms  Injured  knee.  The 
offer  was  not  accepted.  This  action  was 
commenced  December  16,  1914.  The  defend- 
ant's answer,  which  was  filed  October  T,  1919, 
alleged  that  the  plaintiff's  injury  was  of  4 
weeks'  duration,  and  that  he  liad  l<»g  since 
recovered  threfrom.  On  October  28, 1916,  the 
plaintiff  filed  a  reply,  conatstlng  of  a  general 
deniaL  The  plaintiff's  injuriea  were  exam- 
ined by  a  number  of  physicians,  by  some  be- 
fore this  action  was  commenced,  and  by  oth- 
ers afterward.  On  October  20,  1915,  Dr.  Up- 
degraff  performed  an  operation  on  the  idatn- 
tlff's  knee  and  removed  a  loose  piece  of  bone. 
The  cause  was  called  for  trial  on  the  2Gth 
day  of  October,  1915.  The  defendant  then 
asked  that  the  trial  be  postponed  for  a  rea- 
sonable length  of  time  so  that  It  coald  be 
ascertained  whether  the  Injury  to  the  plain- 
tiff's knee  was  temporary  or  permanent,  and 
offered  to  show  by  Dr.  Updegraff  that  snffl- 
dent  time  had  not  elapsed  for  him  to  ascer- 
tain that  fact  The  court  refused  a  continu- 
ance.   This  Is  assigned  as  error. 

The  defendant  was  advised  of  all  the  facts 
necessary  f»r  It  to  know  In  outer  to  prepare 
Its  defense.  At  tiie  time  the  case  was  called 
for  trial,  the  action  had  been  pending  for  a 
little  more  than  one  year.  The  answer  had 
been  filed  almost  20  days.  The  reply  added 
nothing  new  to  the  petition  or  the  answer. 
The  defendant  knew  of  the  ]>lalntlff's  injury 
and  knew  something  of  the  extent  of  that  In- 
jury. It  was  not  necessary  to  postpone  the 
trial  until  it  could  be  definitely  known  wheth- 
er or  not  the  plaintiff's  Injury  was  tempo- 
rary or  permanent  It  cannot  be  said  that 
the  court  abused  Its  dlscretlm  In  refusing 
the  defendant's  application  for  a  continuance. 

[2]  2.  The  defendant  contends  that  there 
is  a  grave  qnestion  as  to  whether  the  Injury 
to  the  plaintiff's  knee  was  caused  by  the  ao- 
cident  at  the  mill  or  by  the  plaintiff's  slip- 
ping and  falling  while  he  was  walking  along 
the  street  In  November,  1914.  There  was  no 
qnestion  about  the  plaintiff's  being  Injured  at 
the  defendant's  mill.  Neither  was  there  any 
question  about  that  Injury  extending  over 
some  period  of  time.  Some  evidence  tended 
to  show  that  ell  of  the  plaintiff's  Injury  was 
caused  by  the  accident  at  the  mill,  although 
there  was  evidence  which  tended  to  show 
that  the  plaintiff  might  have  be«i  Injured 
when  he  fell  on  the  street  The  Instructions 
to  the  jury  were  not  set  oat  In  the  abstract 
If  this  question  was  a  disputed  oae  at  the 


trial,  It  MOst  liaT0  been  snbnrftted  t*  tte 
jnry,  and  moat  taare  been  detenalncd  li- 
vetiBely  to  the  dalitas  of  the  daOmdaat  Tb« 
jnry  determined  this  qnestioB  by  Its  verdict 
and  that  verdict  la  oondnstve  In  this  eomt 

[S]  8.  The  defendant  reqnested  the  conn. 
OB  the  verdict  retnmed  by  the  jury,  to  aiilx 
an  award  of  weekly  payments,  snbject  to 
modlflcatioB,  review,  redemptlmi,  or  canoell*- 
tlon.  QUs  was  refused,  and  a  Ininp  tarn 
judgment  rendered.  This  Question  has  bea 
before  this  conrt  on  a  number  of  oocaiiOBi, 
and  has  been  determined  adversely  to  tke 
defendant's  contention;  and  appeals  hare 
been  dismissed  where  that  was  the  onl; 
qoBstion  presoited.  Oorrell  v.  Battelle,  K 
Kan.  370,  144  Pac.  244;  Cain  v.  Zinc  Co^M 
Kan.  679,  146  Pac.  1165,  148  Pac.  251;  Bob- 
erts  V.  Packing  Oft,  95  Kan.  723,  149  Pk. 
418 ;  McCracken  v.  Bridge  Co.,  96  Kan.  3S3. 
150  Pac.  832;  Halrerhout  T.  Milling  Co,  r, 
Kan.  484,  155  Pac:  916>. 

The  judgment  is  affirmed.  All  ttas  Jv- 
tices  concurring. 


SLIMMBB  V.  RICB  et  aL    (Na  20688.) 
(Supreme  Oonrt  of  Kansas.     Nov.  11,  IStt) 

(BylMnu  iv  th«  Ooiut-i 
ArrtML  AAD  Bbbob    «b>889<2)  —  Bbvuw  - 

SCOFB  AND   E^TliNT— TUU   OV  TaKIMO  iT- 
PSAL. 

On  appeal  from  a  judgment  ^«m<flriwf  u 
action  for  failure  to  amend  after  a  damonff 
has  been  lostamed  to  the  petition,  the  ruliat 
Bustaiiiing:  the  demurrer  cannot  be  reviewed  d 
it  was  made  more  than  dx  months  before  tfct 
apneal  was  perfected. 

^d.  Note.— For  other  eaaes,  see  Appeal  ud 
Srror,  Cent  Dig.  |  1884;  Dee.  Dig.  «» 
339(2).l 

Appeal  from  DMifct  Goort,  PhUUpt 
Ooniity. 

Action  by  D.  W.  StUsnter  against  Daioii 
O.  Bice  and  others.  From  Jndgment  for 
defendants,   plaintiff  appeals.     DlsmtsBed. 

Woodbum  A  Woodbum,  of  Holton.  for  tf- 
pellant  R.  Frank  Stinson,  of  PhlU^KboK 
for  appellees. 

BUROH,  J.  The  action  was  one  for  *■■ 
ages  for  breach  of  the  covenants  contained  li 
a  warranty  deed.  A  demurrer  was  sustali- 
ed  to  the  petition  on  January  16,  1915.  LnTe 
was  given  to  amend,  and  the  canse  was  coe- 
tinned  to  the  next  term.  At  tbe  next  terc 
and  on  April  23,  1015,  the  action  waa  dis2iil» 
ed;  no  amendment  taavlng  been  filed.  0* 
September  7,  1915,  the  plalntUf  appeaH 
from  the  judgment  of  ApiU  28,  191IIl  Brror 
Is  assigned  on  the  ruling  suatalndng  the  <l^ 
mnrrer. 

The  assignment  of  error  cannot  be  oonsldcr 
ed,  because  the  appeal  was  not  perftcttd 
within  six  months  from  the  date  of  the  m- 
dltlon  of  the  order  sustaining  th*  Aemmrfi- 
Section  866  of  the  Code  (Geo.  St.  1906.  |  ««»■ 
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'Ides  that  thjs  court  may  reverse  an  or- 
of  the  district  court  which  suatalna  or 
rules  a  demurrer.  Therefore  sncb  an  or- 
is Independently  appealable.  The  Code 
provides  that  the  appeal  shall  be  per- 
ii  within  six  months  from  the  date  of 
rendition  of  the  order  appealed  from. 
Code,  i  572  (Gen.  St  1909,  (  6167),  as 
Dded  by  chapter  241  of  the  Laws  of  1913. 
amendment  of  1013  merely  reduced  the 
'  within  which  an  appeal  may  be  taken 
1  one  year  to  six  months.  In  the  case 
V^hlte  V.  KaUway  Co.,  74  Kan.  778,  782, 
>ac.  54,66  (11  Ann.  €!as.  550),  it  was  said: 
his  court  is  comiqitted  to  the  proporition 
whenever  a  year  elapses  after  tiie  making 
D  intermediate  appealable  order,  without  a 
ion  in  error  beinc  filed  the  right  ia  lost  to 
w  such  order,  eltner  by  a  separate  prooeed- 
lirected  againat  that  very  ruling  or  in  the 
ie  of  an  effort  to  procure  the  reversal  of  the 
judgment.'* 

lat  case  Involved  a  ruling  on  a  demur- 
a  evidence.  The  following  cases,  Invulv- 
ruUngs  on  demurrers  to  pleadings,  sup- 
tbe  quoted  statement:  Blackwood  v. 
fer,  44  Kan.  273,  24  Pac  423;  Coram 
ubbard,  69  Kan.  608,  77  Pac  530 ;  Rail- 
Co.  V.  Murphy,  75  Kan.  707,  90  Pac. 
Hawkins  v.  Brown,  78  Kan.  284,  97 
479.  These  decisions  were  rendered  un- 
;he  statute  as  it  stood  before  the  amend- 
:  to  section  5T2  took  effect  The  change 
le  length  of  time  within  which  an  appeal 
be  taken  does  not,  of  course,  affect  the 
ilple.  No'  error  In  the  judgment  of  dis- 
il,  considered  alone,  is  urged, 
e  appeal  is  dismissed.  All  the  Justices 
irrlng. 


VILET  V.  WESTERN  UNION  TEIiB- 
GRAPH  CO.  (two  cases). 
(Sob.  19816,  20078.) 
■erne   Court  of  Kansas.     Nov.  11,  IftLd,) 
peal    from    District    Oonrt,    Shawnee 
ty. 

rehearing.  Former  decision  conflrmed. 
r  former  opinion,  see  97  Kan.  019,  166 
716. 

iirles  Blood  Smith  and  Samuel  Bamnm, 
of  Topeka,  and  George  H.  Fearons,  of 
York  City,  for  appellant  E.  D.  Mc- 
jr,  of  Topeka,  for  appellee. 

.RSHALL,  J.     An  opinion  In  these  ac- 
ts reported  in  97  Kan.  619,  166  Pac. 
A     rehearing    was    granted.      Both 
have   again  argued  the  cause  orally, 
have   filed  additional  brle£s  and   cited 
authorities.    These  and  other  authori- 
lave  been  examined.    We  are  satisfied 
the  conclusions  reached  in  the  original 
m.     Haskell  Implement  t  Seed  Go.  v. 
1  Telegraph-Gable  Go.  (Me.)  96  AtL  219, 
;d  by  the  Supreme  Conrt  of  Maine  on 


December  28,  191S,  sapports  tbe  conelufdoiis 

reached  by  this  conrt 

In  Boyce  v.  Western  Union  Telegraph  C!o. 
(Va.)  89  S.  E.  106,  decided  June  8,  1916,  a 
case  arising  over  an  interstate  telegram  con- 
taining substantially  the  same  conditions 
as  the  telegram  in  the  present  cases,  the  Su- 
preme Court  of  Virginia  said: 

"We,  are,  however,  of  opinion  that  the  weight 
of  authority  and  tbe  better  reason  sustain  the 
conclusion  we  have  reached  that  the  defendant 
company  is  entitled  to  the  protection  afforded  it 
by  the  stipulatioB  in  question,  and  is  only  liable 
to  the  plaintiS  for  the  cost  of  transmitting  the 
unrepeated  message  sent  by  him."  (89  S.  EL  p. 
109.) 

See,  also,  Gardner  v.  Western  Union  Tele- 
graph Co.,  231  Fed.  406,  145  O.  C  A.  399, 
decided  February  28,  1916. 

We  adhere  to  and  confirm  our  former  opin- 
ion.   All  the  Justices  concurring. 


EHRKE  V.  TUCKER  et  al.  (AJa/EN  STATE 

BANK,  Intervener).    (No.  20257.)* 

(Soiweme  Court  of  Kansas.    Nov.  11,  1918.) 

(SylUaus  ly  the  Covrt.) 

1.  Chattxl  Mobtqaoes  iS=349(l)— REgiTisiTES 
—Description  of  Pbopebty. 

It  is  not  necessary  that  the  description  of 
oattla  intended  to  be  included  in  a  chattel  mor^ 
gage  shall  be  so  definite  that  third  parties  can 
identify  the  property  from  that  alone.  It  is 
enough  if  the  description  and  the  inquiries  sug- 
gested by  it  furnish  a  reasonable  basis  for  identi- 
fication ;  bst  tbe  suggestions  which  indicate  the 
line  of  inquiry  must  be  taken  from  the  mort- 
gage itself  and  not  rest  alone  in  the  mind  of  tbe 
mortgagor  or  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  H  90,  92 ;  Dec  Dig.  <8=»49(1).] 

2.  OsATTBL  MoareAOES  lOuu  10(2)— REQPiaiTES 
— DESoBipnoN  or  Psofkbtt. 

In  the  present  case  it  ia  held  that  tbe  de- 
scription of,  certain  cattle  in  a  mortgage,  togeth- 
er with  inquiries  suggested  by  it,  did  not  fairly 
lead  to  tbe  identification  of  the  cattle  in  con- 
troversy, and  that  as  tbe  plaintiS  failed  to  pro- 
duce substantial  evidence  in  support  of  his  claim, 
that  the  cattle  in  controversy  were  included  in 
the  mortgage,  no  error  was  committed  in  direct- 
ing a  verdict  in  favor  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  i  91;  Dec.  Dig.  «s>48(2).] 

Appeal  from  Dtstrlot  Court,  FranJcUn 
County. 

Action  by  Fred  Bhrke  against  E.  M.  Tuck- 
er and  another,  defendants,  and  the  Allen 
State  Bank,  Intervener.  From  a  judgment 
for  defendants  and  intervener,  plaintUI  ap- 
peals.   Affirmed. 

Piatt  &  Marks,  of  Kansas  Ciity,  Mo.,  and 
F.  M.  Harris,  of  Ottawa,  for  appellant  W. 
B.  Pleasant,  of  Ottawa,  for  appellees. 

JOHNSTON,  O.  J.  TWs  action  was 
brought  to  recover  the  possession  of  69  head 
of  cattle.  In  the  spring  of  1913,  J.  A.  Fager 
bought  cattle  from  the  Knorpp  Cattle  Loan 
Company  of  Kansas  City,  and  to  secure 
notes  glvm  In  payment  of  the  cattle  he  ex- 
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«cate<l  two  chattel  mortgciges,  one  upon 
223  bead  of  Panhandle  yearlings  branded  M 
on  the  left  hip,  and  the  other  npon  100  head  of 
native  Kansas  yearlings,  mostly  dehorned 
and  branded  0  on  the  left  hip,  and  SO  head 
of  red  natlye  Kansas  yearlings  marked  with 
a  slash  on  the  left  hip.  Before  the  notes 
became  due  they  were  assigned  by  the  cattle 
company  to  the  plaintiff,  Fred  Ehrke,  and, 
as  the  notes  were  not  paid  when  they  became 
due,  £hrke  took  a  new  note  and  mortgage  to 
himself,  In  which  the  property  was  described 
as  follows: 

"Two  hundred  twenty-three  (223)  head  of 
coming  two  year  old  native  Panhandle  steers 
and  heifers  all  branded  M  on  left  side  and  9 
on  left  thigh,  also  one  hundred  (100)  head  of  com- 
ing two  year  old  native  Kansas  steers,  branded 
thus,  J^  on  right  hip;  the  above-described 
cattle  are  now  on  the  premises  of  the  party 
of  the  first  part  two  muea  north  of  St  Paul, 
Neosho  county,  Kansas,  where  they  are  to  be 
kept  until  the  expiration  of  this  instmment." 

Fager  again  apidled  for  an  extension, 
which  Ehrke  granted,  and  in  Jnne,  1914,  a 
new  note  and  mortgage  were  executed  and 
filed,  but  before  the  execution  of  that  mort- 
gage and  In  February,  1914,  m.  M.  Tucker 
and  Harry  Tucker,  without  personal  knowl- 
edge of  the  existing  mortgage,  purchased 
from  Fager  70  head  of  two  year  old  natlre 
Kansas  steers,  and  took  them  to  their  prem- 
ises in  Osage  county,  and  no  question  was 
raised  as  to  the  validity  of  the  transfer  un- 
til the  faU  of  1014.  About  that  time  Fager 
disappeared,  and  Ehrke,  learning  of  [the 
sale  of  cattle  to  the  Tuckers,  claimed  that 
the  Tucker  cattle  were  a  part  of  those  includ- 
ed in  his  mortgage,  and  shortly  afterwards 
brought  this  action  of  replevin.  The  Tuck- 
ers defended  upon  the  ground  that  the  cattle 
purchased  by  them  were  not  a  part  of  those 
described  In  the  plaintiff's  mortgage,  and, 
further,  that  the  mortgage  In  existence  when 
the  purchase  was  made  had  been  released. 
Wh^i  the  evidence  was  Introduced  the  court 
ruled  that  the  plaintiff  had  failed  to  show 
a  right  of  recovery,  and  directed  a  verdict 
In  favor  of  the  defendant 

The  question  submitted  here  Is:  Can  the 
mortgage  under  which  the  plaintiff  claim- 
ed be  appUed  to  the  cattle  in  controversy? 
It  is  not  claimed  that  any  of  them  are  In- 
cluded in  those  described  In  the  mortgage  as 
223  bead  of  Panhandles,  nor  the  30  head 
of  natives  branded  on  the  left  hip  with  a 
slash,  but  it  is  contended  that  they  are  a 
part  of  those  described  In  the  mortgage  as 
two  year  old  native  steers  branded  _0_  on 
right  hip.  The  evidence  does  not  show  that 
any  of  the  Tucker  cattle  were  branded  In 
that  way,  and  no  brand  like  It  was  found  up- 
on them.  The  cattle  were  purchased  from 
Fager,  who  executed  the  mortgage,  but  it 
appears  that  be  was  buying  and  selling  cattle 
from  time  to  time  and  had  about  400  head  of 
cattle  when  the  sale  was  made  to  the  de- 
fendants. The  cattle  were  not  kept  on  bis 
premises  at  tbe  place  described  in  the  mort- 


gage, but  were  kept  at  a  number  of  places 
where  feed  could  be  obtained  for  them,  in 
the  region  roundabout  his  place.  Plaintiff 
had  not  seen  the  cattle  prior  to  the  sale  made 
to  the  defendants,  and  the  mortgage  which 
was  taken  by  plaintiff  about  four  montba  aft- 
er the  Tuckers  had  purchased  their  cattle 
recited  that  the  100  native  Kansas  steers 
branded  _0_  on  right  hip  were  still  on  Fager'g 
premises  two  miles  north  of  St  Paul,  where 
they  were  to  be  kept  until  the  expiration  of 
the  mortgage.  It  appears  that  In  January, 
1914,  plaintiff  sent  his  agent  Stotts  to  Neosho 
county  to  Inspect  the  mortgaged  cattle,  and 
at  that  time  Fager  pointed  out  certain  red, 
roan,  and  brlndle  cattle  as  those  included  In 
plaintiff's  mortgage,  but  Stotts  did  not  find 
any  of  them  branded  _0_  on  the  right  hip. 
He  did  not  make  a  close  or  careful  examina- 
tion, as  he  says  that  he  did  not  look  for  or 
pay  particular  attention  to  brands,  the  prin- 
cipal identifying  mark  used  in  describing 
the  cattle  in  the  mortgage.  While  he  stated 
that  he  saw  all  of  the  mortgaged  cattle  it 
appears  that  he  came  to  that  conclusion  be- 
cause Fager  said  the  cattle  shown  him  were 
the  mortgaged  cattle.  At  that  time  Fager 
had  about  400  bead  of  cattle  and  many  more 
than  70  head  of  native  cattle  of  the  colors 
and  age  of  those  described  In  the  mortg;age. 
It  appears  that  his  cattle  were  held  in  bunch- 
es at  a  half  a  dozen  or  more  places,  some 
of  which  were  20  miles  away  from  tbe  place 
named  in  the  mortgage.  After  plaintiff 
learned  that  cattle  had  been  sold  to  Tucker 
he  sent  an  expert  to  examine  the  Tu<^er 
cattle,  but  tbe  expert  was  unable  to  find 
a  brand  <m  them  that  corresponded  at  all 
with  the  one  described  In  the  mortgage. 
John  Fager,  a  son  of  the  mortgagor,  testified 
that  the  Tuckers  got  their  cattle  at  the  farms 
of  the  Showalters  near  St.  Paul,  and  that 
their  cattle  were  there  when  Stotts  Inspected 
them,  and,  further,  that  the  cattle  bought  by 
the  Tuckers  were  obtained  from  among  those 
examined  by  Stotts.  In  that  connection, 
however,  be  testified  that  most  of  tbe  cattle 
were  two  year  old  natives  which  bis  father 
bought  from  a  man  named  Stinger  in  tbe 
spring  of  1913. 

[1,2]  It  devolved  upon  the  plaintiff,  of 
course,  to  prove  that  the  cattle  in  Tncker"3 
possession  were  those  described  in  tbe  mort- 
gage. To  recover  he  must  produce  substan- 
tial evidence  tending  to  show  that  fact,  and. 
if  he  did  BO,  the  case  should  have  been  sub- 
mitted to  the  Jury.  The  defendants  are  pre- 
sumed to  have  had  knowledge  of  the  con- 
tents of  the  chattel  mortgage,  and  if  by  the 
description  there  given,  aided  by  inquiries 
which  it  would  naturally  suggest,  tbe  cattle 
could  have  been  identified,  the  description 
would  have  been  sufBotent  to  bind  them. 
Waggoner  v.  Oursler,  54  Kan.  141,  37  Pac 
973;  Rudolph  v.  Oonunisslon  Co.,  76  Kan. 
789,  02  Paa  1103.  A  partial  misdescription 
does  not  invalidate  the  mortgage  (King  v. 
Aultman  &  Co.,  24  Kan.  246),,  but  In  deter- 
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mining  whether  a  third  party,  ■  aided  by  ia- 
Qulrles  Bnggested  by  the  mortgage,  could  have 
identified  the  prc^perty,  the  whole  description 
Is  to  be  tcJien  into  conelderatioo.  The  sugges- 
tion which  Indicates  the  line  of  inquiry  must 
come  from  the  mortgage  itself,  and  cannot  rest 
alone  in  the  mdnds  of  the  mortgagor  and 
mortgagee.  If  the  defendants  had  had  ac- 
tual knowledge  of  the  mortgage  executed 
by  Fager  and  had  made  Inquiry  they  would 
have  looked  first  for  the  principal  mark  of 
identification,  viz.  the  brand  0  ,  and,  not 
finding  it  on  any  of  the  cattle  purchased, 
would  have  been  reasonably  well  assured 
that  the  cattle  which  they  purchased  were 
not  Included  in  the  mortgage.  This  assur* 
ance  would  have  been  strengthened  when 
they  noted  that  the  cattle  they  had  purchased 
were  not  kept  at  the  place  designated  in  the 
mortgage.  It  Is  true  that  the  cattle  were 
purchased  from  Fager  who  had  executed  the 
mortgage,  but  he  had  many  more  cattle  of 
the  color  and  age  of  those  described  in  the 
mortgage.  The  descriptions  therefore  of 
color,  age,  and  location  in  the  mortgage  did 
not  furnish  a  basis  for  Identification.  If  the 
Tucker  cattle  had  been  the  only  native  Kan- 
sas two  year  old  steers  of  the  class  named 
in  the  possession  of  Fager  an  Inquiry  may 
bave  led  to  identification,  but  subsequent  pur- 
chasers are  not  required  to  pursue  inquiries 
where,  as  here,  the  entire  description  led  in 
a  different  direction  and  indicated  so  clearly 
that  the  cattle  In  question  were  not  Intended 
to  he  Included  In  the  mortgage.  The  law 
contemplates  that  mortgages,  to  be  valid, 
shall  be  sufficiently  definite  In  description  so 
as  to  give  notice  to  subsequent  purchasers 
and  mortgagees  and  afford  them  protection 
against  imposition.  One  who  seeks  to  obtain 
and  hold  a  mortgage  lien  on  cattle  must,  for 
the  protection  of  third  parties,  give  a  more 
definite  description  of  them  than  was  done 
in  this  instance.  In  directing  a  verdict  the 
evidence  in  favor  of  the  plalntlflT,  with  every 
reasonable  inference  that  can  be  drawn  from 
it,  must  be  taken  as  true,  and  It  is  said  that 
some  evidence  tends  to  establish  identity. 
Verdicts  cannot  be  based  on  a  mere  scintilla 
of  evidence,  and  anleas  substantial  proof  is 
offered  In  support  of  the  claims  of  the  plain- 
tiff a  verdict  against  him  may  be  directed. 

In  this  case  the  trial  court  determined  that 
no  substantial  evidence  was  produced  that 
would  furnish  a  basis  for  a  verdict,  and  its 
Judgment  must  be  affirmed.  All  the  Justices 
concurring. 


HILL  V.  BOARD  OP  CX)M'BS  OF  KBPUB- 

LIC  COUNTX.    (No.  20254.) 
(Supreme  Court  of  Kansas.     Nov.  11,  1916.) 

(SyUaliu  ly  the  Oourt.) 
1.  PixADiNo  «=>292  —  An8WEB  — Admissions 
— Failuke  to  Dent. 
Under  sectinn  110  of  the  Civil  Code  (Oen. 
St.  1909,  {  5703),  which  provides  that  the  cor- 


reotneas  of  an  aoeoant  dvij  verified  shall  b«  tak- 
en as  true  unless  denied  under  oath,  the  failure 
to  deny  the  account  under  oath  admits  only  its 
accuracy,  and  not  its  legality. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  860;  Dec.  Dig.  «s>292.] 

2.  CoDNTixs  «s»72—OizioxBfr— Right  to  Cou- 

FBRSATION. 

Without  an  order  from  the  hoard  of  county 
commissioners,  or  a  contract  with  that  board,  a 
county  officer  cannot  charge  the  county  for  serv- 
ices voluntarily  performed  by  him  which  his 
predecessors  in  office  bad  neglected  to  perform, 
and  which  were  not  within  the  ordinary  scope  of 
his  own  official  duties. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i  116;  Dec  Dig.  <S=>72.] 

8.  GOUKTIBB  «=>73— OfFIOXBB— £hl7INBKa. 

A  coup^  officer  has  no  claim  against  the 
county  for  the  cost  of  articles  which  he  has  pur- 
chaaad  for  the  use  of  his  office  without  the 
sanction  of  the  board  of  county  commissioners. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {  114 ;   Dec.  Dig.  <3=>73.] 

4.  Registkb  of  Deeds  9=93— Expenses. 

The  plaintiif,  while  register  of  deeds,  pur- 
chased a  typewriter  for  the  use  of  his  office 
without  the  sanction  of  the  board  of  county  com- 
missioners. Beld,  that  he  cannot  charge  the 
county  for  the  cost  of  the  typewriter. 

[Eid.  Note.— For  other  cases,  see  Register  of 
Deeds,  Cent.  Dig.  {  8;    Dec.  Dig.  <3=:>3.] 

5.  BBOiancB  or  Deeds  «s»3— Bioht  to  Cou- 

PKNBATION. 

The  plaintiff,  while  register  of  deeds  in 
1911-1912,  indexed,  preparatory  to  their  de- 
struction, several  thousand  old  chattel  mortgages 
which  had  served  their  purpose,  and  which  had 
accumulated  in  his  office  since  188S.  Held  that, 
in  the  absence  of  an  order  from  the  county  board 
or  a  contract  with  the  board  for  such  services, 
he  has  no  legal  claim  against  the  county  therefor. 
lEH.  Note. — For  other  cases,  see  Register  of 
Deeds,  Cent.  Dig.  8  8:   Dec  Dig.  «=>&.} 

Appeal  from  District  Coort,  Republic 
Oonnty.  • 

Action  by  M.  L.  Hill  agabut  the  Board  of 
County  Oommtasloners  of  the  0>nnty  of 
Republic.  From  a  judgment  for  defendant, 
plaintur  appeals.    Aflfbrmed. 

N.  J.  Ward,  of  Belleville,  for  appellant 
H.  H.  Van  Natta,  W.  D.  Vance,  and  B.  B. 
McTaggart,  all  of  Belleville,  for  appellee. 

DAWSON,  J.  The  plaintiff  was  the  regis- 
ter of  deeds  of  Republic  county  for  the  term 
Included  In  the  years  1911  and  1912.  During 
that  time  he  purchased  a  typewriter  for  the 
use  of  his  office.  He  also  found  that  several 
thousand  old  chattel  mortgages  which  had 
been  recorded  in  his  office,  and  which  had 
accumulated  since  1888,  had  not  been  Indexed 
and  destroyed  by  his  predecessors  In  office 
as  provided  by  statute.  He  indexed  some 
1,200  chattel  mortgages,  preparatory  to  their 
destruction,  and  presented  a  bill  against  the 
county  for  $36  for  this  service.  This  was 
allowed  and  paid.  The  plaintiff  also  Indexed, 
preparatory  to  their  destruction,  all  the  oth- 
er old  chattel  mortgages  on  file,  some  7,805 
in  number,  and  presented  a  bill  against  the 
county  for  this  service,  and  likewise  for  the 
price  of  the  typewriter.     This  bill  was  re- 
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JecteA.  Whereupon  plabrtUf  brougbt  tMs  ac- 
tion, aUeglng  tlie  pertinent  facts.  The  gen- 
eral Terdlct  and  Judgment  was  against  the 
plalntlir,  and  he  appeals. 

[1]  The  plaintiff's  petition  set  out  a  copy 
of  his  verified  claim  against  the  oounty.  De- 
fendant's answer  was  not  verified.  This,  the 
plaintiff  contends,  entitled  him  to  Judgment 
under  section  110  of  the  Civil  Code  (Gen. 
St.  1909,  i  5703).  We  think  not.  The  cor- 
rectness of  the  account  goes  as  a  matter  of 
course  when  not  denied  under  oath,  but  not 
the  legality  of  the  account  The  purpose  of 
the  code  section  la  to  avoid  unnecessary 
waste  of  time  proving  the  accuracy  of  f&cts 
not  seriously  In  dispute.  Alexander  v.  Bark- 
er, 64  Kan.  396,  67  Pac.  829.  ^ 

"Defenses  like  illegality  •  •  •.  may  bo 
•  *  ♦  proved  without  verifyng  the  answer." 
Jewelry  Co.  v.  Bennett,  75  Kan.  743,  745,  90 
Pac.  246,  247. 

The  failure  of  the  defendant  to  deny  the 
plaintiff's  account  under  oath  had  the  effect 
of  admitting  that  the  plaintiff  had  Indexed 
the  number  of  old  mortgages  as  set  forth  In 
bis  account  and  admitted  that  he  had  fur- 
nished one  typewriter.  Perhaps  it  also  ad- 
mitted that  the  charges  for  indexing  and  for 
the  typewriter  were  fair  and  reasonable, 
although.  If  the  statutory  fees  were  less  than 
those  sought  to  be  exacted,  the  failure  to  ver- 
ify the  defendant's  answer  would  not  charge 
the  county  with  a  larger  sum  merely  because 
it  was  claimed  in  the  account.  Nothing  was 
said  in  Read  v.  Dodsworth,  95  Kan.  117, 147 
Pac.  799,  nor  in  Hayes  v.  Insurance  Ca,  98 
Kan.  584,  158  Pac.  1107,  which  affects  the 
present  question. 

[2, 6]  .The  statutes  (Oen.  Stat  1909,  H 
5240-5242)  which  provide  tor  the  return  of 
satisfied  chattel  mortgages  or  their  destruc- 
tion and  the  destruction  of  all  expired  mort- 
gages by  the  register  of  deeds  in  the  presence 
of  the  board  of  county  commissioners  pre- 
scribe the  duty  of  the  register  of  deeds  as  to 
chattel  mortgages  which  fall  Into  any  of 
these  classes  within  his  term.  Those  which 
have  been  satisfied  should  be  returned  to  the 
mortgagor.  Those  which  have  been  satis- 
fled,  but  not  returned  because  the  mortgagor 
cannot  be  found,  should  be  Indexed  and  de- 
stroyed by  the  register  in  the  presence  of 
the  county  board.  The  third  class,  being 
those  which  have  expired  by  reason  of  being 
on  file  five  years,  and  not  renewed,  should 
likewise  be  timely  destroyed.  All  these  du- 
ties devolve  upon  the  register  of  deeds  in 
their  thue  and  season.  If  such  had  not  been 
timely  done  by  his  predecessors,  he  cannot,  of 
his  own  volition  and  Industry,  rake  up  all 
the  old,  outlawed,  and  worthless  chattel  mort- 
gages which  have  accumulated  through  the 
official  negligence  of  Ms  predecessors  for  a 
generation  and  make  a  legitimate  bill  against 
the  county  by  indexing  them.  The  county 
should  not  be  called  upon  to  pay  for  such 
service,  at  least  not  without  a  definite  order 


oC  the  eonnty  boarfl  or  a  Contract  wlSi  th» 
board  to  that  effect  Here  the  plaintiff  con- 
tended that  he  had  an  implied  contract  wltb 
the  board,  fouwHng  It  np<m  the  board's  jiay- 
ment  of  his  first  bill,  and  by  his  personal 
conversations  with  individual  members  of  the 
board,  and  by  their  conduct  A  most  liberal 
Instruction  in  plalnttflTs  favor  was  given  to 
the  Jury  covering  this  phase  of  the  caae,  and 
the  general  verdict  is  conclusive  that  no  con- 
tract existed. 

[3, 4]  Toudbdng  plaintUFs  item  tor  the  type- 
writer which  he  purchased  for  the  nse  of 
his  office,  it  would  never  do  to  sanction  a 
claim  like  this.  If  the  register  of  deeds  may 
buy  a  typewriter  for  his  office  and  charge  the 
county  therewith,  every  county  officer  could 
likewise  buy  whatever  he  might  conceive  to 
be  necessary  or  convenient  for  his  office,  and 
charge  the  county  therewith.  In  such  a  sit- 
uation the  financial  managers  of  the  oormty's 
business,  Its  county  board,  would  be  stripped 
of  their  authority,  and  no  prudence  on  their 
part  would  or  could  control  the  county's  ex- 
penditures. 

We  perceive  nothing  further  in  this  case 
which  needs  discussion,  and  the  Judgmoit  la 
affirmed.    All  the  Justices  concurrlni^ 


STONE  V.  PUGH  et  aL    (No.  2023«J  • 
(Supreme  Court  of  Kansas.     Nov.  11,    19161) 

(ByUabit*  by  the  Court.) 

1.  Afpeai.  ano   Ebbob  <@=»339(2)— Review— 
Scope  ako  'EixTEttt—Tna  ov  Takino  Ajp- 

PEAL. 

Alleged  error  in  sustaining  a  motion  for  judg- 
ment on  the  pleadings  and  opening  statement  it 
not  conddered,  for  the  reason  that  the  appeal 
was  not  perfected  within  six  months  from  the 
rendition  of  the  judgment 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1884;  Dec.  Dig.  «=>339(2).] 

2.  Appeal  and   Ebbob  «=»9S5(1)— Review— 
Pbksukftions — OoRBEcnoN  of  Judgueitt. 

In  a  replevin  action  a  motion  for  judgment 
in  defendant's  favor  on  the  pleadings  and  open- 
ing statement  was  sastained.  The  stenographic 
notes  of  the  proceedings  recited  that  the  court 
sustained  the  motion,  and  directed  judgment 
against  the  plaintiff  for  costs.  The  journal  en- 
try of  judgment  filed  the  nest  day  and  approv- 
ed by  the  court  and  the  parties  recited  merely  a 
judgment  in  favor  of  the  defendant  and  against 
the  plaintiff  for  costs.  At  a  subsequent  term  the 
court  sustained  a  motion  of  defendants  to  cor- 
rect the  journal  entry  of  judgment  to  show  a 
judgment  in  defendant's  favor  for  the  return 
of  the  property.  Held,  that  every  presump- 
tion is  in  favor  of  the  regularity  of  the  proceed- 
ings of  the  trial  court,  and  it  will  therefore  be 
assumed  that  the  only  purpose  for  ordering  the 
journal  entry  corrected  was  that  it  failed  to 
state  the  judgment  which  the  court  actually 
rendered. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3783,  8784;  Vtc  Kg.  «t= 
935(1).] 

Dawson,  J.,  diaMntia& 

Appeal    from    District    Court,    DlcUnsoo 

CJounty. 
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:lon  bj  B.  O.  Btoae  agskist  S.  B.  Pngb 
others.  From  Judgment  for  plalntUF, 
dants  tcppeiL    AttrmecL 

E.  Bugh  and  H.  h.  Hamphrey,  both  of 
ne,  for  appellants.  C.  S.  Crawford, 
}llene,  and  Dawes  &  Miller  and  Oeoige 
tvls,  all  of  Clay  Center,  for  appellee. 

HTBR,  J.  Tbe  plalntUt  sold  a  stock 
iplements  and  luirdwftre  to  one  of  the 
dants.  A  few  days  thereafter,  claiming 
:he  sale  had  been  procured  by  false  and 
luleut  representations  of  the  dcfend- 
he  breut^t  this  action  to  replevin  the 
.  At  the  doBe  of  the  opening  statement 
e  plaintiff's  counsel  defendants  moved 
idgment  on  the  pleadings  and  statement. 
!Ourt  sustained  this  motion.  The  steno- 
lic  notes  of  what  occurred  at  the  time 
that  the  court  stated,  in  substance, 
under  the  well-settled  rules  applying  to 
cases,  the  petition  supplemented  by  the 
nent  disclosed  that  there  was  no  cause 
Ion.    The  court  then  used  this  language: 

d  tbe  motion  for  judgment  upon  tlie  plead- 
nd  upon  your  statement  may  be  sustained, 
ndgment  for  costs  rendered  against  the 
iS  and  the  jury  discharged." 

The  first  contention  raised  by  the  ap- 
whlcb  Is  that  the  court  erred  In  its 
niction  of  the  i>etition  and  the  state- 
cannot  be  considered,  for  tbe  reason 
he  appeal  was  not  iterfected  until  more 
sis  months  from  the  rendition  of  the 
udgment. 

The  Judgment  \na  rendered  on  tbe 
day  of  September,  1914.  Tbe  Journal 
of  Judgment  approved  by  the  Judge  and 
iunsel  for  both  parties  was  filed  tbe 
'ollowing.  It  merely  recites  that  the 
sustained  the  motion  of  the  defendants, 
djudged  that: 

'endants  have  and  recover  of  and  from  said 
S  judgment  for  costs  of  this  action." 

tbe  next  term  of  court  tbe  following 
Q  was  filed: 

ne  now  said  def«idants  and  move  the 
Cor  an  order  modifying  and  correcting  the 
1  entry  of  judgment  heretofore  entered  in 
luse  by  inserting  therein  a  judgment,  de- 
;  the  said  defednants  to  be  entitled  to  the 
sion  of  tbe  personal  property  described 
1  plaintiff's  petition,  and  adjudging  that 
sfendanta  recover  said  property  from  said 
fl,  or  that  they  have  judgment  for  tbe 
thereof.  These  defendants  represent  that 
nJvertence  and  oversight  the  judgment 
ed  in  said  cause  at  the  September  term  of 
>urt  omitted  the  above  provisions  and  that 
>umal  entry  should  be  modified  and  cor- 
as  above  indicated." 

the  January,  191B,  term  of  the  'Conrt 
Qotion  came  on  to  be  heard,  and  the 
il  eniry  of  tbe  proceedings  had  at  that 
■ecited  that  the  motion  was  "to  correct 
>urnal  entry  of  Judgment  heretofore 
d  herein  on  the  25th  day  of  September, 
by  providing  therein  that  the  defend- 
lave  Judgment  for  the  retnm  of  the 
ty  in  controversy  In  said  action  or  tor 


the  tralve  tbereoir';  ttutbet  that  after  hear- 
in  the  motion  and  Uia  argmnenta  thereon, 
the  court  finds: 

"That  said  motfen  Aoold  be  aBowcd  and  the 
original  journal  oitty  of  the  JndgBtent  rendered 
by  thia  court  on  the  2Sth  day  of  September, 

1914,  should  be  and  is  hereby  amended  as  asked 
fbr  in  said  motion  so  as  to  show  judgment  ren- 
dered for  the  return  of  the  property  taken  by 
writ  of  replevin  and  delivered  to  plaintiff,  to  the 
defendent  S.  B.  Keener." 

The  order  for  the  amendment  of  tbe  Jour- 
nal entry  was  thereupon  entered.  The  plain- 
tiff appealed  from  the  order,  and  makes 
the  contention  that  the  ruling  was  error  be- 
cause it  was  in  effect  an  additional  Judgment 
in  favor  of  the  defendants,  and  not  a  mere 
correction  of  the  Journal  entry  of  what  oc- 
curred at  the  original  trial.  It  Is  stated  in 
the  brief  that  it  was  not  claimed  in  the  mo- 
tion nor  at  tbe  hearing  that  there  had  been 
any  error,  omission,  or  mistake  of  the  clerk 
tn  entering  the  Judgment,  but  that  "by  In- 
advertence and  oversight  the  Judgment  ren- 
dered in  said  cause  at  the  September  term  of 
this  court  omitted  the  above  provisions." 
We  construe  the  proceedings  of  January  21, 

1915,  differently.  When  the  court  found  that 
the  motion  should  be  allowed  and  the  original 
Journal  entry  of  Judgment  corrected  and 
amended  as  asked  for  in  the  motion,  "so 
as  to  show  Judgment  rendered  for  tbe  re- 
turn of  the  property,"  we  think  the  court 
intended  thereby  to  determine  that  on  the 
2oth  day  of  September  a  Judgment  had  been 
rendered  for  the  return  of  the  property,  and 
that  a  recital  thereof  was  inadvertently 
omitted  from  tbe  Journal  entry. 

The  record  fails  to  disclose  what  the  atti- 
tude of  tbe  plaintiff  was  at  tbe  hearing  of 
the  motion,  except  that  he  objected  to  the  or- 
der. He  might  have  introduced  evidence,  by 
atlidavit  or  otherwise,  to  call  the  attention 
of  the  court  to  the  fact,  tf  It  were  a  fact, 
that  no  Judgment  of  that  kind  bad  been  en- 
tered or  referred  to;  but  apparently  this 
was  not  done.  Of  course  the  court  had  no 
power  at  the  subsequent  term  to  amend  the 
Judgment  actually  rendered  at  the  previous 
term.  Chapman  v.  Western  Irr.  Co.,  75  Ean. 
765,  90  Fac.  284.  If  the  record  disclosed  that 
in  fact  no  Judgment  in  defendant's  favor 
for  tbe  return  of  the  property  was  rendered 
at  the  previous  term,  plaintiff  would  be  right 
In  bis  contention,  and  be  would  be  entitled 
to  a  reversal  of  the  ruling  complained  of. 
It  has  been  repeatedly  held  that  whenever 
the  attention  of  the  court  is  challenged  to  a 
mistake  of  the  clerk  or  of  parties  who  pre- 
pared the  original  entry  of  a  Judgment  >by 
which  the  Judgment  actually  rendered  is  er- 
roneously entered,  or  where  for  any  reason 
the  enti7  of  Judgmrat  fails  to  speak  the 
truth  and  to  show  the  Judgment  rendered, 
the  coort  has  the  power,  and  it  becomes 
its  duty  to  order  the  Journal  entry  corrected 
80  that  it  does  speak  the  truth;  and  the 
court's  power  and  duty  in  this  respect  extend 
beyond  the  term  at  which  tbe  original  Jiulg-  j 
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Joent  was  rendered.  Chrlatlsen  ▼.  Bartlett, 
73  Kan.  401,  84  Pac.  530,  86  Pac.  694.  Re- 
hearing denied,  73  Kan.  404,  86  Pac.  694. 
And  the  court  "upon  Its  own  knowledge  of 
the  facts,  and  without  notice  to  any  one,  may 
at  any  time  make  Its  record  si)eak  the  truth 
and  show  what  had  actually  been  done  at 
some  earlier  date,  eren  where  no  Immediate 
entry  Was  made  regarding  it"  Calhoun  t. 
Anderson,  78  Kan.  746,  747,  98  Paa  274. 

Plaintiff,  however,  relies  wholly  upon  the 
language  used  by  the  court  at  the  time  the 
motion  for  Judgment  was  sustained  (as 
shown  by  the  stenographic  notes).  If  these 
correctly  state  all  that  occurred  at  the  trial, 
they  would  seem  to  bear  out  his  contention 
that  defendants  asked  nothing  further;  and 
that  the  court  granted  nothing  more  than 
a  Judgment  against  the  plalntlfCs  for  costs. 
We  must  assume,  however,  that  the  court 
would  not  have  ordered  the  journal  entry 
amended  and  corrected  if  It  spoke  the  truth 
as  It  read,  and  that  the  only  purpose  for 
ordering  it  corrected  was  that  it  failed  to 
state  the  judgment  which  the  court  did  ren- 
der on  the  26th  day  of  September.  Every 
presumption  is  in  favor  of  the  regularity  of 
the  proceedings  of  the  trial  court. 

The  Judgment  will  be  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON, 
WEST,  and  MARSHALL,  JJ.,  concurring. 

DAWSON,  J.  (dl8Bentlng)i  While  U:  is 
fundamental  that  a  court  has  power  at  any 
time  to  correct  the  judgment  record  to  make 
it  speak  the  truth  and  to  make  it  state  pre- 
cisely what  judgment  wag  ta  fact  rendered, 
yet  this  does  not  carry  with  it  the  power  to 
render  a  different  or  additional  judgment. 
In  this  case  the  defendant's  motion  admitted 
In  spedflc  terms  that  no  judgment  ever  had 
been  rendered  on  the  matters  which  they 
sought  to  have  incorporated  In  it  by  amend- 
ment. That  is  not  a  mere  correction  of  a 
Judgment  record,  but  the  making  of  a  new, 
different,  and  supplemental  Judgment  I 
therefore  dissent. 


SASBAOH  V.  FIDELITY  ft  DEPOSIT  00. 
OP  MABTIiAND.    (No.  20207.)» 

(Supreme  Court  of  Kansas.    Not.  11, 1916.) 

(Syllaiut  ly  the  Court.) 

1.  Pabtnbkbhip  (g=345— Claims  Aoainbt  Es- 
tates —  Persons  Entitled  to  Appblal  — 
Creditobs. 
Where  the  mdividual  estate  of  a  decedent 
is  insolvent,  having  no  assets  except  what  may 
accrue  to  It  from  the  decedent's  share  of  a  part- 
nership estate  after  the  partnership  debts  are 
paid,  a  creditor  of  the  individual  estate  has  such 
interest  in  the  accountini;  and  settlement  of  the 
partnership  estate  as  will  entitle  him  to  appear 
in  the  probate  court  and  resist  the  allowance 
of  questionable  claims  against  the  partnership 


estate  and  to  al>peal  frooi  the  'deeftfion  of  Qie 
probate  court  thereon. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  729,  819;   Dec  Dig.  «=»345.] 

2.  EXECUTOBS  AND  ADVIRI8TBAT0BS  ®=>4S1  — 

AccouWTiNO— Credits— Payment   of    Jtroe- 

MKMT. 

In  an  accounting  and  settlement  in  the  pro- 
bate court,  an  administratrix  is  not  absolntdy 
entitled  to  credit  for  a  judgment  rendered 
against  her  as  administratrix  which  she  has 
paid;  and  the  court  may  inquire  whether  the 
lawsuit  on  which  the  jud^ent  was  founded  was 
dUlgently  defended,  whether  it  was  pmdentiy 
compromised,  or  whether  she  subjected  herself  to 
the  judgment  by  negligence,  fraud,  or  colInsioD. 
[Ed.  Note.— EV)r  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  2066;  Dec  Dig. 
«s>481.1 

3.  Appbai,  akd  Ebbob  «=9l010(l)— Rbview— 
QuxsnoNB  or  Fact— Findir'os  bt  Gottbt. 

Rule  followed  on  appeal  that  the  trial  court's 
findings  of  fact  based  upon  tangible  and  snft 
cient  evidence  cannot  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  8979-3981;  Dec.  Dig.  «=3 
1010(1).] 

Appeal  from  District  Court,  Jackson 
County. 

In  the  matter  of  the  accounting  of  Oarrle 
Sarbach,  as  administratrix  of  the  estate  of 
Albert  Sarbach.  From  a  Judgment  of  the 
district  court  affirming  a  judgment  to  the 
probate  court  allowing  an  item  of  tlie  ac- 
count, the  Fidelity  &  Deposit  Company  ot 
Maryland  appeals.    Affirmed. 

Uarver  ft  Oarver,  of  Topeka,  for  appellant 
A.  B.  Crane,  of  Atchison,  and  Chaa.  Hayden, 
I.  T.  Price,  and  Woodbam  ft  Woodbnm,  all 
of  Holton,  for  appellee. 

DAWSON,  J.  This  Is  one  of  a  lODg  series 
of  lawsuits  which  have  reached  this  court 
arising  out  of  the  financial  troubles  of  Al- 
bert Sarbach,  of  Holton,  deceased,  and  also 
of  the  partnership,  L.  Sarbach's  Sons,  of 
which  he  was  a  member.  On  his  death  in 
1909  Oarrle  Sarbach  was  appointed  adminis- 
tratrix of  Albert's  personal  estate,  and  also 
of  his  partnership's  estate.  Some  time  later 
an  action  was  commenced  by  the  Unscott 
State  Bank  against  the  surviving  partner 
of  tt.  Sarbach's  Sons,  and  against  Carrie 
both  as  administratrix  of  Albert's  estate  and 
of  the  partnership  estate,  founded  on  certain 
more  or  less  meritorious  claims  amounting 
to  $7,696.76  for  which  the  bank  prayed  Judg- 
ment A  separate  answer  was  filed  by  Cai^ 
rie  as  administratrix  of  both  estates.  Judg- 
ment by  compromise  was  rendered  for  $5,- 
000  against  her  as  administratrix  of  the 
partnership  estate.  She  paid  this  judgment 
and  over  the  objection  of  the  Fidelity  ft  De- 
posit Company,  a  creditor  of  Albert's  per- 
sonal estate,  the  probate  court  allowed  thla 
item.  This  objecting  creditor  appealed  to 
the  district  court  and  the  oontroversy  there 
ranged  about  two  main  propositions,  tbe 
right  of  this  creditor  of  the  personal  estate 
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to  appeal  from  an  allowance  of  the  $5,000 
Item  agalnat  the  partnership  estate,  and 
whether  the  original  Judgment  for  $5,000 
was  rendered  In  good  faith  or  through  col- 
lusion between  the  Llnscott  State  Bank  and 
certain  attorneys  for  the  administratrix. 

The  trial  court  made  certain  findings  of 
fact  and  conclusions  of  law : 

"VIII.  •  •  •  Under  the  circumaUnces  of 
the  case,  and  with  the  knowledge  which  could  be 
produced  by  said  bank  proving  liability  of  L. 
Sarbach's.  Sons  for  the  payment  of  each  of  said 
two  notes  for  $3,000  and  the  fact  that  the  trial 
court,  in  overrnling  defendant's  motion  to  ex- 
clude evidence,  had,  after  full  argument  of  the 
question,  decided  that  the  amended  petition  in 
die  case  stated  a  canse  of  action  against  the  de- 
fendants, the  said  attorneys  acted  for  what  they 
believed  to  be  for  the  best  Interests  of  the  estate 
of  li.  Sarbach's  Sons  in  advising  the  compromise 
that  was  then  made.  They  were  not  attorneys 
for  said  bank,  and  did  not  act  for  or  in  the  in- 
terest of  said  bank  in  advising  said  compromise, 
nor  were  they  or  either  of  them  guilty  of  any 
fraud,  collusion,  negligence,  or  other  misconduct 
whatever.    »    •    • 

"XII.  The  estate  of  Albert  Sarbach  in  insol- 
vent, and  probably  Httle  more  will  be  paid  credi- 
tors of  the  fifth  class.  There  is  a  small  balance 
in  the  partnership  estate,  after  paying  all  part- 
nership liabilities. 

"XIII.  The  appellant,  the  Fidelity  &  Deposit 
Company  of  Maryland,  is  not  a  creditor  of  the 
estate  of  L.  Sarbach's  Sons,  but  is  a  creditor  of 
the  estate  of  Albert  Sarbach,  deceased.    •    •    • 

"Second.  E3ad)  and  all  of  the  paj^ments  made 
by  said  Carrie  Sarbach  as  adnunistratriz  and 
trustee  of  the  estate  of  L.  Sarbach's  Sons  pur- 
suant to  the  said  compromises  mentioned  in  the 
foregoing  findings  of  fact,  and  including  the  pay* 
ment  of  $5,000  made  by  her  in  satisfaction  of  tlie 
judgment  recovered  by  the  Linscott  State  Bank, 
were  lawfully  made  by  her,  and  she  should  be 
allowed  credit  therefor. 

"Third.  The  Fidelity  &  Deposit  Company  of 
Maryland,  not  being  a  creditor  of  L.  Sarbach's 
Sons,  had  no  appealable  interest  or  right  to  ap- 
peal from  the  order  and  Judgment  of  the  probate 
court  made  upon  the  accounting  of  said  Carrie 
Sarbach,  as  administratrix  and  trustee  of  the 
estate  of  L.  Sarbach's  Sons." 

Error  Is  assigned :  (a)  On  the  decision  that 
the  $5,000  paid  to  the  bank  in  accordance 
with  the  Judgment  was  a  legal  claim  against 
tbe  partnership  estate;  and  (b)  <xa.  the  rul- 
ing that  the  appellant,  not  being  a  creditor 
of  the  partnership  estate,  had  no  appealable 
Interest  In  the  probate  court's  allowance  of 
this  judgment  item. 

[1]  Considering  the  latter  question  first, 
we  have  no  doubt  that  the  appellant  had  an 
Interest  in  the  proceedings  In  the  probate 
court  and  an  appealable  Interest  from  an  ad- 
verse decision.  Its  interest  In  the  probate 
court's  action  was  simple  and  easily  under- 
stood. It  was  a  creditor  of  Albert's  per- 
sonal estate.  That  estate  was  lns»lvent 
Whatever  was  left  of  the  partnership  es- 
tate after  Its  lawful  debts  were  paid  would 
Innre  to  the  partners  Individually,  and  Al- 
bert's estate  would  get  his  proper  share  as 
partner.  When  that  share  was  distributed, 
tbe  personal  creditors  could  reach  It.  If 
personal  creditors  are  compelled  to  stand 
aside  without  right  to  be  heard  whUe  part- 
Dersbip  assets  are  frittered  away  on.  trump- 


ed-up claims  there  is  a  discrepancy  in  the 
law  which  Is  highly  discreditable  to  the  ad- 
ministration of  Justice  and  one  which  we 
would  be  reluctant  to  admit 

Authorities  on  this  subject  are  not  numer- 
ous, but  the  statute  is  plain.  Section  3522 
Of  tb«  Oeneral  Statutes  of  1900  provides : 

"The  probate  court  shall  have  jurisdiction  to 
hear  and  determine  all  demands  against  any 
estate;  and  a  concise  entry  of  the  order  of  al- 
lowance shall  be  made  on  the  record  of  the  court, 
which  shall  have  the  force  and  effect  of  a  judg- 
ment." 

How  Is  the  court  to  hear  and  determine 
such  demands?  By  hearing  only  those  who 
advocate  the  demands?  Shall  tbe  court  lim- 
it the  hearing  of  objections  to  those  who 
have  direct  claims  against  the  estate?  Or 
In  fairness  and  Justice  should  not  the  court 
hear  also  the  protest  of  those  .who  are  vital- 
ly Interested,  although  indirectly,  in  the  dis- 
position of  tbe  assets?  More  broadly  ex- 
pressed, should  not  the  court  make  the  sift- 
ing of  the  truth,  the  merit  of  the  claim,  Its 
prlndpel  concern,  and  hear  aU  who  may  he 
able  to  throw  light  on  the  subject  regardless 
of  their  intsrest? 

Section  8687  of  the  Oweral  Statutes  of 
1909  provides  that  when  an  administrator  do- 
sires  to  make  final  settlement  of  an  estate 
he  shall  give  four  weeks'  notice  "to  all  cred- 
itors and  all  others  interested  in  the  estate." 
See,  also.  Gen.  Stat.  1900,  i  S400.  Who  can 
possibly  be  meant  by  fhe  words  "all  others 
interested  in  the  estate"  if  not  those  having 
claims  on  the  residue  after  direct  creditors 
are  satisfied?  11  R.  C.  L.  185.  SnCh  claim- 
ants may  not  inaptly  be  designated  and  con- 
sidered as  Interveners  by  an  analogy  to  the 
practice  In  equity.  Certainly  the  statute  is 
not  using  empty  and  futile  words  when  It 
speaks  of  "all  others  Interested  In  the  es- 
tate." One  highly  pertinent  reason  why 
creditors  of  the  personal  estate  should  be 
heard  in  the  determination  of  claims  against 
the  partnership  estate  rests  on  the  proposi- 
tion tliat  the  probate  court's  decision  there- 
on will  go  for  review  to  the  district  court 
charged  with  a  presumption  in  favor  of  Its 
regularity.  18  Cya  1218.  It  wUl  be  noted 
also  that  the  statute  relating  to  appeals  from 
the  probate  court  (Qen.  Stat  1909,  §  3624  et 
seq.)  Is  very  liberal,  and  It  does  not  define 
who  may  be  appellants.  The  same  liberality 
as  to  appellants  should  be  inferred  as  on  the 
subject-matter  of  such  appeals.  In  18  Cyc. 
1209,  it  is  said : 

"The  general  rule  that  any  party  aggrieved  by 
a  Judgment  or  decree  may  appeal  therefrom,  and 
that  in  a  legal  sense  a  party  is  aggrieved  by  a 
judgment  or  decree  whenever  it  operates  on  his 
rights  of  property  or  bears  directly  upon  bis  in- 
terest, is  applicable  in  proceedings  for  the  set- 
tlement of  administration  accounts,  and  it  fol- 
lows as  the  converse  of  this  general  rule  that  it 
is  not  the  privilege  of  a  par^  to  appeal  from 
a  judgment  or  order  rendered  in  such  a  proceed- 
ing unless  he  is,  either  as  an  individual  or  in  a 
representative  capacity,  aggrieved  thereby,  and 
that  no  one  is  in  a  legal  sense  aggrieved  by  sach 
a  judgment  or  order  unkss  it  prejudiciaUy  ^ects     . 
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bis  HghtM  of  jtroperty,  or  peooniary  intereata,  or 
those  of  others  for  whom  he  is,  with  relation  to 
anch  proceeding,  the  duly  constituted  represen- 
tative. Legatees,  distributees,  or  creditors  of  the 
decedent,  when  aggrieved  by  inch  a  judgmeot  or 
decree,  may  appeal  therefrom." 

It  seems  dear,  therefore,  that  a  creditor 
of  the  persooal  estate  who  Is  dependent  up- 
on the  personal  estate's  share  of  the  resi- 
due of  a  partnership  estate  for  the  satisfac- 
tion of  his  claim  has  such  interest  In  the 
partnership  estate  as  will  entitle  him  to 
resist  the  allowance  of  a  questionable  clnlnt 
In  the  settlement  of  tiie  partnership  estate 
in  the  probate  court,  and  to  appeal  from  the 
decision  of  that  court.  Davenport  v.  ller> 
vey,  30  Tex.  309. 

[2,  3]  Turning  next  to  what  appears  to  be 
the  controlling  feature  of  this  lawsuit,  the 
appellant's  objections  to  the  item  in  contro- 
versy and  many  others  were  heard  by  the 
probate  court.  That  court  rendered  Its  Judg- 
ment Appeal  was  taken,  and  while  the  dis- 
trict court  erroneously  held  that  the  appe- 
lant creditor  bad  no  appealable  laterest 
from  the  allowance  of  claims  against  the 
partnership  estate,  yet  appellant's  grievance 
at  its  allowance- was  heard  and  determined. 
The  district  court  heard  the  evidenoe  touch- 
ing the  compromise  judgment  entered  in  the 
bank's  case  against  the  partnership  estate, 
heard  the  evidence  as  to  the  alleged  colln- 
sion  between  the  bank  and  certain  of  the  at- 
torneys for  the  administratrix,  and  made 
findings  of  fact,  quoted  In  part  above,  fully 
exonerating  counsel  from  any  unprofession- 
al or  collosive  conduct  These  findings  based 
on  sufiBcient  oral  testimony  conclude  that 
phase  of  the  case  on  appeal.  We  would  not 
say  that  the  judgment  in  the  bank  case  was 
conclusive  before  the  probate  court  nor  in 
the  district  court  on  api)eal  from  tiie  deci- 
sion of  the  probate  court.  Pearson  and  Wife 
V.  Darrington,  32  Ala.  227  (syl.  H  14);  In  re 
Yetter,  44  App.  Dlv.  404,  61  N.  TC.  Supp.  176. 
Doubtless  this  judgment  was  not  subject  to 
collateral  attack  by  the  partles'to  that  judg- 
ment But  the  probate  court  might  have 
disallowed  the  item  therefor  In  the  account 
of  the  administratrix  if  it  considered  that 
the  judgment  was  brought  about  by  the 
fraud,  collusion,  or  negligence  of  the  ad- 
ministratrix and  her  attorneys.  A  prudent 
course  would  have  prompted  the  administra- 
trix to  have  secured  the  approval  of  the  pro- 
bate court  before  consenting  to  a  compro- 
mise judgment.  We  realize,  however,  that 
situations  sometimes  develop  rapidly  in  a 
laAvsult  and  it  is  necessary  for  litigants  and 
their  counsel  to  act  quickly,  and  to  tnist 
that  this  course  will,  later  meet  the  ap- 
proval of  those  entitled  to  review  their  con- 
duct We  are  constrained  to  hold,  however, 
that  the  judgment  made  a  prima  fade  claim 
for  allowance  in  the  probate  court  Gpu. 
Stat  1900,  §§  3518,  8519.  Here  then  was  an 
item  founded  on  a  judgment  presented  to 


the  mwhate  court  freighted  wtth  <3ie  pie- 
Bumption  of  Its  regularity  and  validity,  fnr- 
ther  strengthened  by  its  approval  and  al- 
lowance by  the  probate  court,  and  stUi  later 
Its  merits  Investigated  and  approved  by  the 
district  court 

In  such  a  situation  the  Judgment  must  lie 
afilrmed.    AU  the  Juatioes  concurring. 


HTjADKY  et  aL  v.  HLADET  et  al. 
(No.  20138.) 

(Supreme  (]onrt  of  Ksnma,     Nov.   U.   191ft.) 

(ByllaUu  iy  the  Court.) 
Afpk&i,  and  Ebbob  «s3l001(l)— Wiixa  «=> 

333  —  BEVIEW  —  FlNDINQS  AMD  JODGKEITF— 

VAunrrT  of  Wiu,. 
A  judgment  will  not  be  disturbed  where  it  is 
rendered  on  a  jury's  findings  of  fact  not  con- 
tradictory to  each  other,  and  where  the  judg- 
ment is  consistent  with,  and  supported  by,  the 
findings. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  IMg.JS  3928-3833 ;  Dec  Dig.  «=> 
1001(1) ;  WUls,  CJent  Dig.  «  788,  789 ;  Dec 
Dig.  ^^='333.] 

Appeal    from    District    Oonrt,    Shawnee 

(^unty. 

Action  by  Frank  J.  Hladky  and  others 
against  Joseph  F.  Hladky  and  others.  From 
a  Judgment  .for  defendants,  plaintllls  appeal 
Affirmed. 

W.  I.  Jamison  and  W.  Herbert  JamtaoD, 
both  of  Topeka,  for  appellants.  Clad  Hamil- 
ton and  Clay  Hamilton,  both  of  Topeka,  for 
appellees. 

MABSHAIiL,  3.  In  tbia  action  the  plalo- 
tlfCs  sought  to  recover  an  undivided  one- 
seventh  interest  each,  in  certain  real  prop- 
erty. Judgment  was  rendered  in  fayor  of 
the  defendants,  and  the  plalntifls  aK)eal. 

Katrlna  Hladky  owned  certain  real  prt^- 
erty  in  Shawnee  county.  The  plaintiffs  and 
defendant  Joseph  F.  Hladky  are  her  children. 
The  defendant  Joseph  F.  Hladky  lived  with 
Katrlna  Hladky  on  the  real  property  at  the 
time  of,  and  for  some  time  prior  to,  ber 
death.  Some  months  before  she  died  she 
executed  a  deed  conveying  the  real  property 
to  Joseph  F.  Hladky,  and  at  the  same  time 
executed  a  will,  by  which  she  devised  the 
same  real  property  to  him  and  made 
certain  bequests  to  each  of  the  plaintiffs. 
The  substance  of  the  material  allegations  of 
the  petition  is  that  at  the  time  of  making 
the  deed  and  will  Katrlna  Hladky  was  old 
and  weakened  by  disease,  and  was  of  un- 
sound mind;  that  she  was  dependent  on 
Joseph  F.  Hladky  for  advice  and  counsel; 
that  a  confidential  relation  existed  between 
Katrlna  Hladky  and  Joseph  F.  Hladky,  and 
that  he  exercised  undue  influence  over  her  in 
procuring  the  execution  of  the  deed  and 
will;  and  that  he  advised  the  making  of 
the  will  and  superintended  ltd  preparation. 
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Tbe  jury  answered  special  qnestlons  as 
follows: 

"(1)  Was  Katrina  Hladky  on  the  11th  day  of 
October,  1914,  of  sound  mind?     Answer:    Yes. 

"(2)  Gonld  Katrina  Hladky  on  tbe  16th  day  of 
October,  1914,  talk  in  the  Bnglish  language 
sufficiently  to  make  herself  understood  about 
the  matters  contained  in  the  will  and  deed  in 
controversy?    Answer:    Yes. 

"(8)  Did  Katrina  Hladky  have  a  stroke  of 
para^sis  on  and  prior  to  the  16th  day  of  Octo- 
ber, 1914?    Answer:    Yes. 

"(4)  Did  Joseph  Hladky  act  as  interpreter  be- 
tween Katrina  Hladky  and  A.  E.  Moore  in  the 
iMnversations,  leading  up  to  the  preparation 
of  and  writing  of  the  will  and  deed  in  contro- 
Tersy?    Answer:  Yes,  all  that  was  necessary. 

"(5)  Did  Joseph  Hladky  for  several  years  pri- 
or to  the  death  of  his  mother  receive  all  of  the 
income  from  the  farm  owned  by  his  mother  at 
the  time  of  her  death?  Answer:  Yes,  and  paid 
taxes  and  kept  up  improvements. 

"(6)  Was  Joseph  Hladky  the  confidential  agent 
and  adviaor  of  his  mother  during  the  last  few 
years  of  her  life,  and  at  the  time  of  the  writ- 
ing and  preparation  of  said  will  and  deed?  An- 
swer:   Yea,  so  far  as  one  was  necessary. 

"(7)  Did  Joseph  Hladky  at  the  time  of  the 
writing  and  preparation  of  said  will  and  deed 
occupy  a  position  of  confidence  and  trust  to 
his  mother?    Answer:   Yes. 

"(8)  Did  Katrina  Hladky  have  any  independ- 
ent advice  with  reference  to  the  wUl  in  contro- 
versy other  than  Joseph  Hladky?  Answer: 
Yes, 

"(9)  If  yon  answer  No.  8  in  the  affirma- 
tive, then  state  fully  who  gave  Katrina  Hladky 
such  independent  advice  in  regard  to  the  said 
will,  what  advice  was  given  to  her  and  when 
such  advice  was  given.  Answer:  Mr,  Zima 
advised  her  that  to  make  a  will  valid,  she  must 
make  a  deed  to  the  property,  and  such  advice 
was  given  prior  to  October  16,  1914, 

"(10)  Was  it  the  intention  of  Katrina  Hladky 
on  the  16tb  day  of  October,  1914,  to  pass  the 
title  to  her  farm  to  Joseph  Hladky,  and  to 
deprive  herself  of  the  title  to  said  premises  dur- 
ing her  lifetime?    Answer:    Na 

"(11)  Did  Katrina  Hladky  know  and  under- 
stand on  the  16th  day  of  October,  1914,  the  pro- 
viaons  of  the  will  and  its  contents?  Answer: 
Tea 

"(12)  If  you  answer  question  No.  11  in  the 
affirmative,  then  state  who,  if  any  one,  explained 
to  Katrina  Hladky  the  meaning,  contents,  and 
provisions  of  the  will.    Answer:    Mr.  Moore. 

"(13)  Was  Katrina  Hladky  enfeebled  by  old 
age  and  sickness,  and  partial  paralysis  at  the 
time  of  the  execution  of  said  will?  Answer: 
Yes. 

"(14)  Was  the  aaecntion  of  the  wiU  of  Katrina 
Hladky  procured  by  the  exercise  of  undue  influ- 
ence?   Answer:    No. 

"(15)  Was  the  execution  of  the  deed  of  Joseph 
Hladky  obtained  by  undue  influence?  Answer: 
No, 

"(16)  Did  Katrina  Hladky  express  her  own 
will  and  desire  in  making  and  signing  the  will 
drawn  hy  A.  E.  Moore?    Answer:    Yes. 

"(17)  At  the  time  of  signing  the  will  was 
Katrina  Hladky  under  apy  influence  amounting 
to  coercion,  ctnnpulsion,  or  constraint  which 
destroyed  her  free  agency?    Answer:   No, 

"(18)  On  October  16,  1914,  was  Katrina 
Hladky  in  sndi  mental  condition  as  to  be  able 
to  luiow  and  understand  the  business  in  which 
she  was  engaged,  and  the  disposition  of  her 
property,  and  the  manner  in  which  she  was 
willing  and  disposing  of  the  same?     Answer 

XG8, 

The  case  is  presented  to  this  court  on  tbe 
petition,  answers,  findings  of  the  jury,  and 
judgment  of  tbe  trial  court.    The  plalntlifs 


argue  tliat  tbe  findings  show  that  Katrina 
Hladky  was  so  advanced  in  age,  weakened 
in  body  and  mind,  and  dependent  upon  tbe 
advice,  counsel,  and  guidance  of  Joseph  F, 
Hladky  that  she  was  Incapable  of  making 
the  deed  and  will;  that  in  making  the  deed 
and  will  she  was  advised  by  Joseph  V, 
Hladky  and  denied  the  counsel  and  advice 
of  any  disinterested  third  party;  that  there 
was  no  consideration  for  tbe  deed  and  will; 
that  there  was  such  a  confidential  relation  be- 
tween Katrina  Hladky  and  Joseph  P,  Hladky 
that  he  could  persuade  her  in  all  her  business 
affairs  and  prevent  her  from  exercising  her 
own  will  and  discretion;  that  Katrina 
Hladky  did  not  realize,  and  was  not  aware 
of,  the  full  force  and  effect  of  her  acts,  and 
did  not  understand  the  result  of  tbe  same. 
These  are  questions  of  fact,  and  each  one 
Is  answered  by  the  findings  of  the  Jury,  con- 
trary to  the  contentions  of  the  plaintiffs. 

The  findings  are  not  contradictory  to  each 
other  J  they  are  entirely  consistent  with 
each  other.  They  support  tbe  judgment  ren- 
.dered,  and  it  is  afiirmed.  All  tbe  Justices 
concurring. 


WHITE  V.  WHITE.    (No.  206020 
(Supreme  Court  of  Kansas.     Nor.  11,  191&) 

(SvUabut  ty  the  Cowrt.) 

1.  Landlord  and  Tenant  «=:»331(6)— Bent— 
Evidence. 

Where  a  dispute  arises  between  landlord 
and  toiant  over  the  amoont  of  grain  rent  due 
on  land  leased  for  a  share  of  the  crop,  the  testi- 
mony of  a  witness  who  threshed  the  grain  was 
not  rendered  incompetent  merely  because  on 
cross-examination  be  admitted  that  he  was  not 
sure  that  all  the  grain  was  raised  on  the  tract 
where  the  threshing  was  done. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1383;  Dec.  Dig.  «=» 
331(6).] 

2.  Deeds  9=9200  —  Execution  —  Delitbbt 
—Evidence. 

Where  a  father  had  executed  deeds  to  cer- 
tain lands  to  his  son,  and  one  of  the  chief  ques- 
tions arising  from  the  father's  later  claims  for 
rent  thereon  was  whether  the  deeds  were  to  be 
effective  when  executed  or  only  at  the  fatherVl 
death,  it  was  competent  to  show  the  fathers 
subsequent  conduct  asserting  ownership  of  the 
property, 

[Ed.  Note.— Ftor  other  cases,  see  Deeds,  Cent 
Dig.  {  601;   Dec.  Dig.  <&s>200.] 

8.  TBIAI.    «=>a5(e)— CotmSE    AND    CoNDxrcT— 

RioHi  TO  Open  and  Close. 
When  a  case  involves  two  causes  of  action 
and  the  burden  of  the  first  is  on  the  plaintiff, 
and  the  burden  rests  on  the  defendant  in  the 
second,  it  is  not  important  which  litigant  is 
permitted  to  open  and  close  the  argument  to  the 
jury  so  long  as  each  has  a  fair  opportunity  to 
present  and  argue  his  side  of  the  controversy. 
Civ.  Code,  i  285  (Gen.  St  1909,  §  0879). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  49,  60-75 ;  Dec.  Dig.  <8=>25(6).] 

Appeal  from  District  Court,  Butler  County. 

Action  by  L.  C.  White,  revived  in  tbe  name 

of    George    P.    Nelman,    as    executor,    etc., 
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against  O.  L.  White.     From  the  Judgment, 
both  parties  ai^>eaL    Affirmed. 

G.  P.  Aikman  and  C.  L.  Aikman,  both  of 
El  Dorado,  tor  appellant  T.  A.  Kramer, 
Geo.  J.  Benson,  A.  Ii.  L.  Hamilton,  and  B.  B. 
Leydlg,  all  of  El  Dorado,  for  appellee. 

DAWSON,  J.  Thia  was  a  lawsuit  between 
father  and  son.  The  father,  Ij.  C.  White, 
now  deceased,  was  the  owner  of  certain 
lands  in  Butler  county.  In  1890  he  executed 
a  written  lease  of  80  acres  to  his  son,  C.  L. 
White,  the  rent  to  be  one-third  of  the  crop 
delivered  at  the  father's  residence,  and  the 
duration  of  the  lease  was  to  be  for  the  life- 
time of  the  father.  Among  other  terms  of 
the  lease  was  one  which  provided  that  at 
the  death  of  both  parents  the  son  was  to 
receive  a  warranty  deed  to  the  premises  as 
his  full  share  of  his  parents'  estate.  For 
many  years  the  terms  of  this  lease  were  ob- 
served, but  in  1914  the  son  withheld  the 
rent,  and  this  default  is  the  basis  of  the 
plaintiff  father's  first  cause  of  action.  As 
a  second  cause  of  action,  it  was  alleged  that 
in  1912  the  father  executed  a  deed  conveying 
another  80  acres  of  land  to  his  son,  the  de- 
fendant, "which  deed  was  delivered  by  plain- 
tiff to  the  defendant  to  be  held  by  the  de- 
fendant in  escrow  until  after  the  death  of 
plaintiff;  that  said  deed  was  not  to  be  re- 
corded until  after  the  death  of  plaintiff,  that 
as  a  part  of  the  consideration  ••  *  de- 
fendant agreed  (in  writing)  to  deliver  to 
plaintiff  *  *  *  one-third  of  all  the  hay 
and  grain  grown  on  said  real  estate  each 
year  during  the  lifetime  of  plaintiff."  It 
was  also  alleged  that  both  parties  complied 
with  this  contract  during  the  season  of  1912 ; 
but  in  1913  the  defendant  withheld  part  of 
the  rent  due,  and  in  1914  withheld  it  all. 
Hence  this  lawsuit 

The  gist  of  defendant's  auswer  to  the  first 
cause  of  action  was  that  In  1912  his  father 
had  voluntarily  executed  and  delivered  to 
him  a  deed  to  the  land  covered  by  the  first 
lease,  and  that  his  father  at  that  time  told 
him  that  he  would  not  require  the  payment 
of  rent  thereon  after  that  year.  A  copy 
of  this  deed  is  shown  and  contains  the  usual 
recitals,  stating  the  consideration  to  be  $3,- 
000  duly  received,  with  this  addition: 

"This  deed  not  to  be  rocorded  until  after  the 
death  of  the  grantee  (grantor?)." 

To  the  second  cause  of  action  the  defend- 
ant pleaded  the  deed  of  1912  mentioned  in 
plaintiff's  petition,  and  alleged  that  at  the 
time  the  defendant  paid  plaintiff  $2,000  In 
cash  and  gave  him  two  notes  for  $500  each; 
and  that  some  time  afterwards  his  father 
(orally)  offered,  for  an  additional  considera- 
tion of  $600,  to  release  him  from  any  further 
rental  payments  for  the  land  covered  by  the 
second  lease,  and  that  he  (the  defendant) 
agreed  thereto,  and  in  July  of  the  same  year 
paid  his  father  that  sum. 

In  reply,  the  plaintiff  admitted  that  he 


■signed  the  deed  covering  fhe  land  Involved 
in  the  first  lease,  but  that  at  the  time  he 
was  SO  years  old,  feeble,  and  In  111  health, 
and  that  his  sight  was  much  impaired ;  that 
as  defendant  was  his  son  he  relied  npon  and 
trusted  in  him  and  depended  upon  his  ad- 
vice and  counsel  in  business  affairs;  "Hhat 
defendant,  knowing  of  the  enfeebled  oondi- 
tion  of  the  plaintiff  and  his  extreme  old  age, 
and  knowing  that  the  plaintiff  relied  upon 
him  for  counsel  and  advice  and  trusted  him 
and  taking  advantage  of  his  conditions  of 
trust  and  confidence,  said  defendant  request- 
ed and  importuned  plaintiff  to  sign  a  deed 
for  the  real  estate  described  in  said  deed, 
and  said  defendant  orally  stated  and  r^re- 
sented  to  said  plaintiff  in  substance  that  if 
he  signed  said  deed  that  its  only  effect  and 
purpose  would  be  to  convey  to  defendant  the 
title  to  said  real  estate  ux)on  the  death  of 
plaintiff  in  accordance  with  the  terms  of 
the  lease,  a  copy  of  which  Is  attached  to 
plaintiff's  petition  and  marked  Exhibit  A; 
and  that  it  would  save  exi)ense  to  defendant  j 
and  trouble  and  legal  proceedings  after  the 
death  of  plaintiff,  and  that  said  lease  would 
be  carried  out  in  full  by  defendant,  and  that 
said  deed  should  not  be  delivered  during  the 
lifetime  of  plaintiff,  but  during  the  lifetime 
of  the  plaintiff  should  be  held  in  escrow  by 
the  defendant  until  the  death  of  plaintiff, 
and  that  said  deed  should  not  be  recorded 
until  after  the  death  of  the  plaintiff,  and 
that  this  plaintiff  relied  upon  the  statements 
and  representations  made  by  this  defendant, 
and  trusting  to  his  Judgment  and  advice, 
signed  and  acknowledged  said  deed,  and  the 
same  was  taken  possession  of  by  the  def^id- 
ant  to  be  held  in  escrow  in  accordance  with 
such  statements  and  agreements  of  the  de- 
fendant" On  these  Issues  the  case  was  tried. 
and  the  Jury  rendered  a  general  verdict  for 
the  defendant  on  the  first  cause  of  action  and 
for  the  plaintiff  on  the  second.  Botli  pai^ 
ties  appeal. 

[1]  Defendant  complains  of  the  admission 
of  Incompetent  testimony.  It  was  incumbent 
on  the  plaintiff  to  prove  the  anioant  of  the 
grain  rent  due  on  the  land  covered  by  the 
second  lease.  To  that  end,  he  called  cer- 
tain witnesses  more  or  lees  acquainted  with 
the  facts,  and  among  these  was  the  man  who 
had  threshed  the  grain.  By  Bklllfnl  cross- 
examination  this  witness  was  made  to  admit 
that  he  was  not  sure  that  all  the  grain  was 
raised  on  that  particular  tract  of  land.  But 
the  testimony  of  this  witness  was  not  the 
only  evidence  offered  by  the  plaintiff,  and 
even  if  it  was  somewhat  uncertain,  it  was 
not  incompetent;  and  furthermore,  the  ex- 
act amount  of  grain  raised  was  a  fact  pe- 
culiarly and  accurately  within  the  luiowl- 
edge  of  the  defendant  and  he  offered  no 
evidence  which  ccmtradicted  plaintiff's  show- 
ing thereon. 

[2]  Another  error  urged  was  the  admlssicni 
of  testimony  to  the  effect  that  when  the 
father  came  to  demand  his  rent  the  sob 
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tc^d  his  father  to  get  off  fbe  latad,  tbat  he 
"took  htan  by  the  ami  and  ordered  him  oS  or 
that  he  would  kick  him  off."  The  plaintiff 
was  oitltled  to  show  the  conTerBatlon  be* 
tween  the  parties  at  the  time  the  tether  came 
to  demand  the  rent,  and  It  was  competent  to 
show  that  he  was  still  Insisting  on  his  rights 
as  the  owner  of  the  property.  Elsewhere 
similar  testimony,  showing  In  a  more  ag- 
grarated  form  the  language  and  conduct  of 
the  son,  was  strlckai  oat  It  might  have 
been  better  If  the  court  had -uniformly  ruled 
oat  all  the  testimony  touching  the  son's 
ttireats,  but  It  was  not  serious,  and  cases  are 
not  reversed  nowadays  on  such  trivial  mat- 
ters as  these,  dv.  Code,  {  681  (Gen.  St.  1009, 
f  6176). 

Another  error  assigned  was  the  admission 
of  evidence  showing  that  the  father  usually 
paid  his  taxes  to  his  local  banker.  Of  course 
that  Is  not  the  place  where  taxes  are  due, 
but  it  Is  a  very  common  custom  for  people  to 
Intrust  their  fands  to  their  local  bankers 
and  to  depend  on  their  bankers  to  pay  the 
county  treasurer.  It  was  competent  and 
probative  to  show  whether  the  father  still 
claimed  the  own^shlp  of  the  property. 

[3]  Brror  Is  assigned  because  of  the  court's 
ruling  that  the  plaintiff  was  entitled  to  open 
and  close  the  argument,  when  the  second 
cause  of  action  had  "more  Involved"  and  the 
court  had  ruled  that  "the  burden"  of  It  "was 
on  tbe  defendant."  We  perceive  no  error 
bere.  The  order  of  the  argument  is  not 
Tery  Important  If  counsel  have  a  fair  oppor- 
tunity to  present  and  argue  their  side  of  the 
controversy,  and  no  showing  Is  made  here 
tbat  they  did  not.  Civ.  Code,  {  285  (Oen.  St. 
1909,  S  5879). 

Turning  next  to  plaintiff's  appeal:  Be 
contends  that  It  was  error  to  permit  the 
Jury  to  know  that  the  father  had  other  lands 
besides  those  Invcdved  in  this  lawsuit,  and 
tbat  it  was  likewise  error  to  permit  evidence 
showing  Improvements  made  on  the  land  by 
tbe  defendant.  These  errors  are  Inconse- 
queutlaL  He  also  complains  because  the 
scrivener  who  wrote  tbe  deed  from  father  to 
son  testified  to  the  "ultimate  fact"  of  the 
father's  capacity  to  understand  the  transac- 
tion. This  last  complaint,  technically,  but 
only  technically,  does  make  a  point  for  ap- 
pellee. We  do  not  think  it  of  any  conse- 
quence here.  No  showing  was  made  by 
plaintiff  that  tbe  father  did  not  understand 
wbat  transpired  at  the  scrivener's.  There 
la  no  dispute  about  the  fact  that  tbe  son  was 
to  bare  a  deed  to  the  property  some  tlme^ 
and  even  if  the  father  had  not  understood 
tbe  transaction  and  had  never  made  a  deed 
at  all,  tbe  son  would  be  entitled  to  a  convey- 
ance of  some  sort,  some  time,  from  somebody, 
of  this  property.  Such  was  the  father's 
written  agreement  made  20  years  before. 
Counsel  for  plaintiff  apparently  did  not  think 
tbelr   client's  age  and  infirmities  were  too 


great  for  bim  to  afipear  and  testify  In  his 
own  behalf.  The  scrivener's  evidence  as  to 
the  "ultimate  fact"  of  the  father's  under- 
standing would  be  more  questionable  if  the 
Jury  had  not  seen  the  father  and  heard  bis 
statement  of  tbe  tnusactlon  from  his  own 
Upe. 

Tbe  plaintiff  also  objects  to  the  Instmo- 
tions.  These  we  have  carefully  examined, 
and  when  they  are  all  read  and  construed 
together  we  find  them  fldr,  precise,  and  com- 
prehensive, and  not  subject  to  any  serious 
criticism. 

Tbe  Judgment  is  affirmed.  AH  the  Jnsti»«» 
ooncarring. 


OLSSON  ▼.  IiAWRBNOB  TP.  OF  OliOUD 
OOUNTXetaL    (No.  20244.) 

(Supreme  (!>ourt  of  Kansas.    Nov.  11, 1916.) 

(Syllabut  ly  the  Court.) 

1.  Bridges  <S=537— Usb  fob  Travel— Liabili- 
ty FOR  Injury. 

Under  aectlonB  668  and  669  of  the  General 
Statutes  of  1909  in  order  to  hold  a  county  or 
township  responsible  for  s  defective  bridge  or 
for  failure  to  maintain  guard  rails,  such  bridge 
most  have  been  wholly  or  partially  eonstracted 
by  such  county  or  township  or  eriected  by  some 
township  or  road  district  thereof ;  mere  assump- 
tioD  of  responsibility  for  such  bridge  after  its 
construction  will  not  work  such  liability. 

[Ed,  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  Si  96,  103-105,  109;  Dec.  Dig. 
«=»87.] 

2.  Former  Deoisioit  Modified. 

The  former  decision  herein,  93  Kan.  440, 144 
Pac.  997,  is  modified  as  indicated  in  the  preced- 
ing paragraph. 

8.  Bbidobs  «=s>46(6)— Ubb  fob  TBAVBir-LiA- 
BiLiiiBs  FOB  iNatTBiES— Evidence. 
Proof  that  a  bridge  was  built  by  a  township 
trustee  bears  the  fair  inference  that  he  was  act- 
ing for  the  township, 

[Ed.  Note.— For  other  cases,  see  Bridms. 
Cent  Dig.  U  114%,  119;   Dec.  Dig.  •8=746(6)J 

4.  Bbidobs  «=:>46(5)— Use  for  Travel— Ll&- 

BIUTIES  fob  iNJtlBIEB— BVIDENCE. 

Township  records  of  the  boundaries  of  its 
road  districts,  showing  the  i>Iace  of  the  injury  to 
be  within  one  of  such  districts,  were  competent 
for  the  purpose  of  indicatine  for  whom  the  tru^ 
tee  was  acting  when  he  built  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  H  116-118;  Dec.  Dig.  «=94e(5).] 

5.  Bbidqes  «=»46(5)— Use  fob  Travel— Lia- 
BiuTiEB  fob  Injubies— Evidence. 

The  knowledge  of  the  county  clerk  as  to 
whether  Cloud  county  had  ever  contributed  any- 
thing towards  the  building  of  tbe  bridge  was 
proper  to  be  shown  by  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  i{  116-118;  Dec  Dig.  <8=946(5).] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  (Carles  E.  Olsson  against  Law- 
rence Township  of  Cloud  County  and  Grant 
'Township  of  Republic  County.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Mod- 
ified. 

See,  also,  93  Kan.  440, 144  Paa  997. 
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Kenn^  ft  Himter,  ct  Ooncordla,  for  ap- 
pellant A.  L.  Wllmoth.  ot  Concordia,  and 
W.  D.  Vance,  of  BellevlUe,  for  appellees. 

WEST,  J.  The  plaintiff  sued  Lawrence 
township  of  Cloud  county  and  Grant  town- 
ship of  Bepubllc  county  to  recover  for  the 
loss  of  a  horse  alleged  to  have  died  from  in- 
Jarles  received  by  reason  of  a  defective 
bridge  dn  a  highway  between  the  two  town- 
ships. A  demurrer  to  the  plalntifT's  evidence 
was  sustained,  and  the  plaintiff  appeals,  com- 
plaining of  this  ruling  and  of  the  rejection 
of  certain  evidence.  The  bill  of  particulars 
alleged,  among  other  things,  that  the  bridge 
was  of  a  span  of  over  ten  feet  and  was  al- 
lowed to  remain  without  any  guard  rails  and 
in  a  dangerous  and  defective  condition,  and 
with  loose  and  rotten  planks  In  the  floor  to 
the  knowledge  of  the  defendants.  It  appears 
that  there  was  a  washout  just  east  of  the 
bridge  on  the  north  side  of  the  approach 
thereto,  and  the  plaintiff,  coming  west,  drove 
to  the  south  on  account  of  this  washout,  and 
his  horse  stepped  upon  a  portion  of  a  plank 
projecting  over  the  stringer  on  the  south 
side  of  the  bridge  when  the  plank  broke, 
causing  the  horse  to  fall  and  receive  the  in- 
Jury  from  whlcb  it  died.  The  planks  ex- 
tended some  two  feet  over  the  stringers,  and 
there  were  no  barriers  on  either  side  of  the 
bridge.  There  was  testimony  that  the  trus- 
tee of  Lawrence  township  a  UtUe  while  after 
the  accident  said  that  the  bridge  had  been 
In  bad  condition  a  long  time,  and  that  he 
knew  it,  but  that  it  belonged  to  Republic 
county.  The  statute  provides  (section  658. 
Gen.  Stat.  1909)  that  recovery  may  be  had 
from  the  county  for  damage  caused  by  a 
defective  bridge  constructed  wholly  or  par- 
tially by  such  county  when  the  chairman  of 
the  board  of  county  commissioners  shall  have 
had  notice  of  such  defects  for  at  least  five 
days  prior  to  the  time  when  the  damage  was 
sustained,  "and  in  other  cases  such  recovery 
may  be  from  the  township,  where  the  trus- 
tee of  such  township  shall  have  had  like  no- 
tice of  such  defect."  Section  659  makes  It 
the  duty  of  the  trustees  of  each  township 
"to  cause  to  be  placed,  in  a  substantial  man- 
ner, and  maintained  in  .good  repair,  on  each 
and  every  bridge  ot  a  span  of  ten  feet  and 
over  erected  by  any  township  or  road  dis- 
trict upon  any  public  highway  In  th^  re- 
spective townships,  good  and  sufBdent  guard 
raUs  on  each  side  of  any  such  bridge." 

[3]  There  was  testimony  that  this  bridge 
was  built  by  a  road  overseer  of  Lawrence 
township,  and  that  the  two  townships  had 
divided  up  the  road  for  purposes  of  repair, 
Grant  township  taking  the  portion  includ- 
ing the  bridge,  and  that  both  townships  had, 
to  some  extent,  contributed  to  its  mainte- 
nance or  repair.  While  the  fact  that  it  was 
built  by  the  trustee  may  not  be  proof  con- 
clusive that  he  was  acting  for  his  township  or 
for  any  road  district,  the  natural  inference 
to  be  drawn  Is  that  he  was  acting  for  the 


former,  and  this  Inference  was  Bnffident  <■ 
this  point  to  take  the  case  to  the  Jury. 

There  was  no  evidence  that  ^tber  oonntr 
or  Grant  township  had  anything  to  do  wia 
erecting  the  bridge. 

The  evidence  as  to  the  length  of  tiie  span 
Is  somewhat  conflicting,  and  still  more  con- 
fusing, but  a  careful  examination  of  the  en- 
tire showing  upon  this  point  leads  to  the 
conclusion  that  this  question  also  Should  lutTe 
been  submitted  to  tbe  Jury. 

Under  the  allegations  and  proof,  the  ab- 
sence of  guard  rails  might  JuatlflaUy  bs 
deemed  a  contributing  cause  of  the  InJuiy, 
and  was  for  the  Jury  to  o(H>8ider. 

[1,2]  When  the  case  was  here  before  it 
was  said  to  hinge  upon  the  point  wbetber 
or  not  the  bridge  was  constructed  wboUy  or 
partiy  by  the  counties  so  as  to  make  them 
responsible  under  section  668,  or  whether 
this  was  <me  of  "the  other  cases"  from  whldi 
recovery  may  be  had  from  the  townships. 
And  in  speaking  of  the  bill  of  particulari 
it  was  said  that: 

"The  fair  inference  could  be  drawn  tiiat  the 
towDshipB  had  built  or  assumed  responsibility  for 
the  bridges  and  failed  in  their  duty  to  keep 
them  in  proper  condition."  Olsson  v.  Lawrence 
Township.  93  Kan.  440,  443, 144  Pae.  907.  998- 

Tlie  decision  of  Homer  v.  City  of  Atchison, 
93  Kan,  657,  144  Pac.  1010,  logically  com- 
pels the  conclusion  tliat  in  view  of  the  lan- 
guage of  the  statutes  quoted  it  is  simply  a 
question  as  to  who  erected  the  bridge,  and 
that  mere  assumed  responsibility  for  it  after 
its  construction  would  not  render  a  munici- 
pality Uable.  To  this  extent  the  former  opin- 
ion is  modified. 

[4]  A  record  of  boundaries  of  road,  dis- 
tricts in  liswrence  township  was  offered  in 
evidence  for  the  purix>se  of  showing  that  the 
place  of  the  alleged  injury  was  Included  in 
one  of  its  districts.  This  record  was  pro- 
duced by  the  township  clerk,  and  testified 
to  as  a  part  of  the  records  of  the  township. 
It  was  also  testified  that  the  road  in  ques- 
tion had  been  used  for  many  years,  one  wit- 
ness, 37  years  old,  saying  it  had  been  used 
as  long  as  he  could  remember,  and  we  see 
no  reason  why  this  record  was  not  compe- 
tent for  the  purpose  of  showing  that  the 
township  recognized  the  location  of  the  In- 
Jury  as  within  one  of  its  road  districts,  which 
might  be  somewhat  IndicatiTe  that  the  town- 
ship trustee  in  boilding  the  bridge  Jiad  acted 
for  the  township. 

[E]  The  county  clerk  testified  that  he  knew 
whether  or  not  Cloud  county  had  ever  con- 
tributed anything  towards  the  boildlns  of 
this  bridge,  but  was  not  permitted  to  state 
what  bis  knowledge  was  on  the  subject,  nor 
whether  he  knew  as  to  the  county  havin; 
designated  the  road  in  question  as  a  county 
road.  Whatever  his  knowledge  was  on  the 
former  subject  was  proper  to  be  shown  by 
competent  evidence.  State  v.  Schmidt,  34 
Kan.  309,  8  Pac.  867. 

A  careful  examlnntioa  oftjie  oitlre  record 
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lends  to  the  concltislon  that  plalntlfF  failed 
to  make  out  a  case  against  Grant  townsbip, 
but  offered  evidence  siifi9clent  to  take  the 
case  to  the  Jury  as  to  Lawrence  township, 
and  hence  the  judgment  Is  modified  by  sus- 
taining the  demurrer  as  to  the  former  and 
overruling  it  as  to  the  latter.  All  the  Jus- 
tices concurring. 


FREDENHAGEN  ft  al.  v.  NICHOIiS  & 

SHEPARD  CO.  et  al.     (No.  20393.)* 
(Supreme  Court  of  Kansaa.    Not.  11, 1910.) 

(Syllalus  by  the  Court.) 

1.  HouEsiXAD  iS=>162(3)  —  Abandonment  — 
Acts  Conbtituting. 

A  homestead  is  not  abandoned  by  its  owner 
where  he,  intending  to  return,  leaves  with  his 
family  and  moves  to  a  city  in  another  county  to 
educate  his  children,  though  later  he  sell;  the 
homestead  and  never  returns. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  i  317;   Dec.  Dig.  <S=>162(3).] 

2.  Appeal  and  Errob  «=s>1011(1)— Review- 
Questions  or  Fact— Deductions  from  Evi- 
dence. 

The  findinfcs  of  the  triers  of  fact  are  conclu- 
sive where  different  conclusions  can  reasohably 
be  reached  from  the  evidence,  although  the  evi- 
dence is  not  conflicting. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  gg  3883-3988 ;  Dec.  Dig.  <8=» 
1011(1).] 

Appeal  from  District  Court,  Linn  County. 

Action  by  E.  A.  Fredenhagen  and  another 
agiainst  the  Nichols  &  Shepard  Company  and 
otbera  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

W.  J.  PirUe  and  M.  B.  Nicholson,  botli  of 
Council  Grove,  and  O.  E.  Freeman,  of  Tope- 
ka,  for  appellants.  T.  P.  Garver,  of  Topeka, 
W.  H.  McCamish,  of  Kansas  City,  and  John 
A.  Hall,  of  Pleaeanton,  for  appellees. 

MARSHALL,  J.  The  defendant.  Nichols 
&  Shepard  Company,  appeals  from  a  Judg- 
ment quieting  the  plaintiffs'  title  to  certain 
land  in  Uxm  county.  This  land  was  a  farm, 
and  was  occupied  by  E.  S.  Proctor  and  his 
family  as  a  homestead  for  a  long  time  prior 
to  the  1st  day  of  February,  1912.  About  that 
time  be  and  lila  family  left  the  farm  and 
moved  to  i^nsas  City.  In  April  following. 
Proctor  and  his  wife  conveyed  the  farm  to 
the  plaintiffs.  In  October,  1895,  the  defend- 
ant, Nichols  &  Shepard  Company,  obtained 
a  Juiigment  against  E.  S.  Proctor  in  tlie  dis- 
trict court  of  Linn  county  for  the  sum  of 
$1,095.36,  with  interest,  which  Judgment  has 
been  kept  alive  by  executions.  In  the  pres- 
ent action  the  plalntlSs  sought  to  quiet  their 
title  to  the  land  as  against  that  Judgment. 

[1]  1.  Was  the  land  the  homestead  of  E. 
S.  Proctor  and  his  family  at  the  time  of  its 
sale  to  the  plain  titTs?  The  ciiuse  was  tried 
by  the  court  without  a  Jury,  and  the  court 
found  that  the  plaintiffs  were  the  owners  in 
fee  simple  and  in  the  actual  possession  of  the 


real  property,  that  the  Judgment  of  Nichols 
&  Shepard  Company  was  not  a  lien  upon  the 
land,  and  that  none  of  the  defendants  had 
any  interest,  right,  title,  estate,  or  lien  in 
or  upon  the  real  property  or  any  part  there- 
of. Nichols  &  Shepard  Company  makes  a 
strong  argument  to  show  that  the  land  was 
not  exempt  from  the  lien  of  the  Judgment  at 
the  time  of  the  sale  to' the  plaintiffs.  The 
argument  is  one  of  fact  to  be  established  by 
the  evidence.  That  fact  was  determined  by 
the  trial  court,  and  judgment  was  rendered. 
The  evidence  to  establish  that  the  farm  was 
the  homestead  of  E.  S.  Proctor  and  his  fami- 
ly at  the  time  of  the  sale  to  the  plaintiffs, 
was  principally  that  of  Proctor  himself,  who 
testified,  in  substance,  that  when  he  left  the 
farm  he  expected  and  intended  to  return  to, 
and  reside  upon  it;  that  he  considered  the 
farm  the  permanent  home  of  himself  and 
his  family;  that  he  had  no  intention  what- 
ever of  abandoning  It  as  his  homestead ;  that 
he  did  not  change  his  intention  in  any  way 
until  he  conveyed  the  property  to  the  plain- 
tiffs; and  that  it  was  bis  intention  to  edu- 
cate his  children  in  Kansas  City.  Under  the 
decision  of  this  court,  this  evidence  was  suf- 
ficient to  Justify  the  court  in  finding  that 
the  farm  was  the  homestead  of  E.  S.  Proctor 
at  the  time  of  ttie  sale  to  the  plaintiffs. 
Palmer  v.  Parish,  61  Kan.  311,  59  Pac.  640; 
McGill  V.  Sutton,  67  Kan.  234, 237, 72  Pac.  863 ; 
ElUott  V.  Parlln,  71  Kan.  665,  81  Pac.  600 ; 
Mercantile  Co.  t.  Blanc,  79  Kan.  356,  99  Pac. 
601 ;  Coal  Co.  V.  Judd,  6  Knn.  App.  487,  50 
Pac.  843 ;  Moses  v.  White,  6  Kan.  App.  558, 
51  Pac.  622. 

[2]  2.  Evidence  was  introduced  tending  to 
show  that  the  homestead  had  been  abandoned. 
Although  it  cannot  be  said  that  the  evidence 
was  contradictory,  different  minds  might 
reasonably  have  drawn  different  conclusions 
therefrom.  If  taken  alone,  the  evidence  to 
establish  that  the  farm  was  the  homestead 
of  Proctor  and  his  wife  was  such  as  should 
convince  any  reasonable  man  that  the  home- 
stead had  not  been  abandoned.  The  evi- 
dence to  the  contrary.  If  considered  alone, 
was  such  as  would  convince  a  reasonable 
man  that  the  homestead  had  been  abandoned. 
This  makes  the  findings  of  the  trial  court 
conclusive  in  this  court.  O'Neal  v.  Baln- 
bridge,  94  Kan.  518,  146  Pac.  1165. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


BREEN  T.  DAVIS  et  al    (No.  20892.)* 
(Supreme  Court  of  Kansas.     Nov.   11,  1916.) 

(Bvttabui  ly  tAe  Court.) 

1.  Frauds,  Statdtk  or  «=»130(2)— Operatiok 
AND  Effkot— Partial  PK&FOBiiAnoB. 
Plaintiff  pleaded  an  oral  antenuptlai  agree- 
ment to  marry,  and  care  for  her  husband  daring 
the  remainder  of  his  life — special  need  for  care 
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being  set  forth— and  to  leaye  her  property,  save 
her  patrimony,  to  him  should  he  outlive  her, 
she  to  have  aU  his  property  if  she  survived  him. 
The  proof  failed  to  show  any  agreement  for  care, 
save  such  as  might  be  implied  from  the  marriage 
Itself.  Held,  that  the  marriage  and  care  for  him 
while  he  lived  did  not  remove  the  operation  of 
the  statute  of  frauds. 

(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  336;  Dec.  Dig.  «=>139(2).] 

2.  SxnmcrBNCY   of   Evidbnce— FiNoiNOS  or 
Fact— Conclusions  of  Law. 
The  findings  of  fact  are  supported  by  the 
evidence  and  justify  the  condanons  of  law  in 
favor  of  the  defendants. 

Appeal  from  District  Court,  Clay  County. 

Action  by  Margaret  Breen  against  Rees 
Davis,  executor  of  the  will  and  estate  of 
Michael  L.  Breen,  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  S.  Roark,  of  Junction  City,  for  appel- 
lant. Williams  &  Hogln,  of  Clay  Center,  for 
appellees. 


WEST,  J.  The  plalntlfl  sued  the  executor 
of  the  will  and  estate  and  certain  devisees 
of  her  deceased  husband  to  enforce  an  al- 
leged contract  by  which  she  was  to  have  his 
property  at  his  death.  The  second  cause  of 
action  related  to  bis  testamentary  capacity, 
but  was  taken  out  of  the  case  by  the  trial 
court,  and  need  not  be  considered. 

Michael  Breen,  a  widower  59  years  of  age 
without  children,  having  several  thousand 
dollars'  worth  of  property  in  Clay  county, 
married  In  Clay  Center  In  March,  1902,  the 
plaintiff,  a  maiden  lady  87  years  of  age, 
owning  160  acres  of  land,  which  she  bad  pre- 
empted In  Wichita  county.  With  the  excep- 
tion of  a  few  weeks'  separation  incident  to 
a  divorce  action  begun  by  the  husband  and 
afterwards  dismissed,  the  parties  lived  to- 
gether until  his  death  in  August,  1913.  After 
their  marriage  he  destroyed  a  will  giving  his 
property  to  his  relatives  in  Ireland,  and 
later  made  another  giving  one-half  to  them 
and  one-half  to  his  wife.  The  petition  al- 
leged, after  reciting  his  physical  condition: 

"That  while  he  was  in  such  condition  he  pro- 
posed to  plaintiff,  who  was  many  yeaars  his  ju- 
nior, that  if  she  would  marry  him  and  care  for 
him  during  the  remainder  of  bis  life,  he  would, 
at  his  death,  give  to  her  by  will  all  of  the  estate, 
both  real  and  personal,  of  which  he  might  die 
seised.  It  was  also  a  part  of  said  proposition 
that,  if  plaintiff,  in  the  event  of  their  marriage, 
dionld  die  without  issue  before  the  death  of 
said  Michael  L.  Breen,  she  would  leave  to  him 
her  estate,  save  and  except  such  inheritance  as 
she  might  obtain  from  her  father's  estate.  That 
in  consideration  of  said  promises  and  of  her 
love  and  affection  for  said  Michael  L.  Breen 
plaintiff  accepted  said  proposition,  and  pursuant 
thereto  entered  into  said  marriage  relation,  and 
during  the  remaining  eleven  years  and  more  of 
the  life  of  said  KUchael  L.  Breen  lived  with  and 
cared  for  him  in  such  manner  as  his  age  and 
enfeebled  condition  of  health  required." 

The  pleading  further  set  forth  ber  assidu- 
ous care  for  lilm,  the  failure  of  both  to  make 
a  will,  her  reliance  upon  bis  agreement  to 


leave  his  property  to  her,  and  the  fact  ot 
his  making  the  will  giving  bat  one-half  to 
her,  without  her  knowledge  or  consent,  and 
prayed  the  "spedflc  enforcement  of  said 
agreement  In  such  terms  of  equity  as  may 
be  effective  to  set  over  said  estate  to  ber." 
After  an  extended  trial  the  court  made  find- 
ings of  fact  covering  all  the  material  matters 
shown  by  the  evidence,  indudlng  tbe  fol- 
lowing: 

"(22)  Prior  to  the  marriage  of  plaintiff  and 
Michael  Breen,  there  was  no  written  agreement 
of  anv  kind  entered  into  between  them,  concem- 
ing  their  property  rights. 

"(23)  There  is  soipe  evidence  in  this  case  to 
show  that  preceding  the  marriage  of  plaintiff  to 
Michael  Breen,  that  there  were  some  oral  ne- 
gotiations between  them  respecting  their  prop- 
erty, but  the  testimony  in  relation  thereto  as 
to  the  exact  nature  of  their  agreement  is  unsat- 
isfactory, uncertain,  and  indefinite. 

"(24)  There  is  no  testimony  in  this  case  to 
support  the  allegation  contained  in  the  plaintiff'e 
petition  that  it  was  a  part  of  the  oral  negotia- 
tions of  plaintiff  and  Michael  Breen  preceding 
their  marriage,  that  in  addition  to  marrrinf 
him  she  should  'care  for  him  during  the  remain- 
der of  his  life.' 

"(25)  That  neither  plaintiff  nor  Michael  Breen 
at  any  time  subsequent  to  their  marriage  and 
preceding  the  death  of  said  Michael  Breen  made 
a  will,  except  the  will  in  controversy,  deed  t>r 
conveyance  of  any  kind  whatsoever,  of  their  re- 
spective properties  one  to  the  other. 

"(26)  No  antenuptial  agreement  of  any  kind 
was  made  by  the  plaintiff  and  Michael  Brecu. 
the  terms  of  which  have  been  performed  either 
wholly  or  in  part  by  die  plaintiff,  except  the 
agreement  to  marry." 

The  conclusion  of  law  was  In  favor  of  the 
defendants. 

[1,2]  It  Is  Insisted  that  by  the  very  fact 
and  act  of  marriage  the  plaintiff  contracted 
to  care  for  her  bust>and  during  his  natnral 
life,  and  hence  a  separate  agreement  to  that 
effect  was  not  essential.  Plainly,  the  pleader 
did  not  rely  upon  the  mere  promise  to  marry, 
but  upon  the  additional  promise  to  care  for 
the  husband  during  the  remainder  of  his 
life,  and  so  alleged  and  also  set  forth  special 
reasons  why  such  burden  would  be  moic 
than  ordinarily  onerous  to  the  plaintiff  be- 
cause of  the  health  and  ccmdltlon  of  tlie  hus- 
band. 

We  have  carefully  examined  tbe  entire 
record.  There  was  testimony  of  conversa- 
tions and  statements  before  the  noarrlage 
to  the  effect  that  she  was  to  have  his  prop- 
erty If  she  outlived  him,  and  he  was  to  bave 
hers,  save  her  patrimony.  If  he  snrvived 
her;  also  statements  after  the  marriage  In- 
dicating an  Intention  on  his  part  that  she 
should  have  bis  property  at  his  death.  But 
the  trial  court  was  unable  to  find  testimony 
establishing  the  contract  and  consideration 
OS  alleged,  and  while  we  are  urged  to  find 
Independently  In  favor  of  the  plaintiff,  we 
discover  no  evidence  sufficient  to  sabstao- 
tlate  error  In  the  findings  of  tact  or  concln- 
slon  of  law  complained  of. 

Whether  or  not  marriage  can  ever  consti- 
tute part  performance  o£  an,oral  antenaptial 
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agreement  so  as  to  remove  the  operation  of 
the  statute  of  frands,  It  conid  not  be  said  to 
have  had  that  effect  In  this  case  for  the 
reason  that  the  other  principal  element  and 
consideration  pleaded  was  not  established 
by  the  proof.  This  renders  .needless  any 
consideration  of  other  questions  presented, 
Including  those  arising  on  cross-appeal. 

The  judgment  is  affirmed.   All  the  Justices 
concurring. 


BECKZiBT  ▼.  BECKI/EY  «t  al.    (No.  20329.) 
(Supreme  CJourt  of  Kansas.     Nov.  11,  1916.) 

(Bvttabiu  by  th«  Court.) 
Deeds  «=a208(7)  —  Exbcotiom  —  Deuvebt 

— EjVIDENCE. 

The  evidence  examined,  and  held,  to  sustain 
the  finding  of  fact  that  a  deed  was  intended  to  be 
delivered,  and  was  delivered,  within  the  lifetime 
of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  dent 
Dig.  §§  630,  632;    Dec.  Dig.  <8=»208(7)J 

Appeal  from  District  Court,  Miami  (bounty. 

Action  by  B.  C.  Beckley  against  Fred  Beck- 
ley  and  others.  From  the  judgment,  plaintiff 
and  defendajits  Maude  Trombler  and  others 
appeal.    Affirmed. 

J.  S.  R.  Worley,  of  Osawatomie,  and 
Charles  T.  Meuser,  of  Paola,  for  appellants. 
Sberidan  &  Sheridan,  of  Paola,  for  appellee. 

BtJRCH,  J.  The  action  was  one  to  parti- 
tion real  estate.  The  decision  turned  on 
whether  or  not  a  deed  had  been  delivered. 
Judgment  was  rendered  for  the  defendants, 
and  the  plaintiff  appeals. 

The  land  in  controversy  Is  a  farm  which  at 
one  time  belonged  to  the  wife  of  Daniel  Beck- 
ley.  Before  her  death  she  conveyed  to  her 
husband,  she  and  her  husband  believing  that 
this  was  a  better  way  to  dispose  of  property 
than  by  will.  The  conveyance  was  made 
with  the  understanding  that  the  farm  should 
become  the  property  of  a  son,  Fred  Beckley, 
one  of  the  defendants,  at  Daniel  Beckley's 
death.  After  the  death  of  his  wife,  Daniel 
Beckley  expressed  a  purpose  to  carry  out  his 
■wife's  wishes.  During  an  illness  which  prov- 
ed to  be  his  last,  Daniel  Beckley  called  a  con- 
veyancer to  his  house  and  caused  two  deeds 
to  be  prepared,  which  he  executed  and  ac- 
knowledged on  May  14,  1014.  One  conveyed 
the  farm  to  Fred  Beckley,  and  the  other  con- 
veyed other  real  estate  to  his  son,  (Tlint  Beck- 
ley, and  to  the  children  of  a  deceased  son. 
After  the  deeds  were  executed  Daniel  Beck- 
ley gave  them  to  the  conveyancer  and  told 
htm  to  keep  them  for  the  grantees,  and  when 
he  got  worse  to  record  them.  The  following 
axe  some  of  the  questions  propounded  to  the 
conveyancer  at  the  trial,  and  his  answers: 

"Q.  And  you  say  he  told  you  to  keep  the  deeds 
for  tiiese  parties  and  to  record  them  what  he 
got  worse?    A.  Yea,  sir. 

"Q.  And  yon  did  it?    A.  I  done  so. 

"Q.  At  the  time  that  the  deed  was  executed, 
you  say  that  Daniel  Beckley  gave  them  to  you, 


gave  this  deed  to  Frederick  BecU^  and  told 
you  to  record  it  if  he  got  worse?  A.  Yes,  sir; 
the  two  deeds. 

"Q.  Now,  Mr.  Campbell,  at  the  time  that  this 
deed  was  executed,  the  one  of  Daniel  Bedcley  to 
Fred  Beckley,  did  Mr.  Beckley  make  any  ex- 
planation to  you  as  to  why  he  didn't  want  the 
deed  recorded  until  he  should  become  worse? 
A.  All  he  told  me  was  to  hold  those  deeds,  and 
when  he  got  worse,  record  them  for  him. 

"Q.  That  is,  to  hold  them  for  who— did  he  say 
who  to  hold  them  for?  A.  For  Mr.  Fred  and 
Mr.  Clint  and  James'  heirs;   those  two  deeds. 

"Q.  I  wish  you  would  tall  this  court  what 
Daniel  Beckley  said  to  yon  at  that  time  with 
reference  to  Uiat  part  of  it.  A.  Mr.  Beckley 
told  me  the  reason  why  he  had  made  the  deed 
out  to  Mr.  Fred  Beckley  was  from  the  fact  that 
he  had  paid  two  mortgages  off  for  Mr.  Clint 
Beckley,  and  had  paid  him  some  money,  and  he 
said  he  wanted  this  deed  made  to  Fred,  for  it 
was  rightly  due  him,  and  that  home  place. 

"Q.  When  you  say  the  home  place,  do  yon 
mean  the  farm?     A.  Yes,  sir. 

"Q.  In  his  talk  did  he  say  anything  why  he 
didn't  want  the  record  made  of  them  earlier 
than  that?  A.  He  said  he  didn't  want  any 
trouble,  and  he  would  prefer  not  to  have  them 
recorded  until  he  got  worse. 

"The  Court:  I  would  like  to  have  Mr.  Camp- 
bell state  as  near  as  he  can  the  language  used 
when  Oiese  deeds  were  delivered  to  you  by  Mr. 
Beckley.  A.  Mr.  Beckley  told  me  to  take  those 
deeds  and  keep  them  until  he  got  worse,  and 
when  he  got  worse,  he  told  me  to  have  those 
deeds  recorded.  Those  are  the  words  of  Mr. 
Beckley  as  near  as  I  can  remember,  at  the  pres- 
ent time. 

"By  Mr.  Bheridan:  Q.  And  you  did  that?  A. 
Yes,  sir." 

The  conveyancer  also  testified  that  Daniel 
Beckley  said  nothing  about  the  deeds  being 
returned  to  him  if  he  got  better.  The  con- 
veyancer inquired  concerning  Daniel  Beck- 
ley's  physical  condition  of  a  physician,  who 
saw  him  sometimes  several  times  a  day,  and 
on  July  17,  1914,  he  recorded  the  deeds. 
Daniel  Beckley  died  on  July  29,  1014. 

The  court  made  the  following  finding  of 
fact: 

"I  find  that  it  was  the  intention  of  Daniel 
Beckley  to  make  delivery  of  the  deed  to  Fred 
Beckley  in  his  lifetime  by  having  the  same  re- 
corded, and  that  said  deed  was  filed  for  record 
by  William  Campbell  according  to  the  directions 
of  Daniel  Beckley  in  his  lifetime." 

The  conclusion  was  that  the  deed  to  Fred 
Beckley  was  legally  delivered. 

The  court  does  not  regard  it  as  open  to  seri- 
ous dispute  that  the  finding  of  fact  Is  sus- 
tained by  the  evidence,  that  the  conclusion  dt 
law  Is  correct,  and  that  the  deeds  were  not 
testamentary  in  character. 

Judgment  of  the  district  court  Is  affirmed. 
AU  the  Justices  concurring. 


0.  0.  JONES  INV.  CO.  V.  LOWRBT. 

(No.  20346.) 
(Supreme  C!ourt  of  Kansas.     Nov.   11,  1916.) 

(SvHalut  Iv  <^  Court.) 

Bbokebs  9=340— Right  to  OoKPENa&TioiT— 
Employment  of  Bbokeb. 
A   letter  from  a  brokerage  company  t6   a 
banker,  saying  that  it  would  be  glad  to  give 
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ita  best  efforts  to  assist  him  in  making  a  sale 
of  his  stock,  and  a  reply  stating  that  if  satis- 
factory to  other  holders  he  might  sell  at  a 
price  named,  are  to  be  interpreted  as  an  offer 
by  the  comijany  of  its  ser^'ices  in  the  expecta- 
tion of  receiving  compensation  therefor  if  suc- 
cessful, and  as  a  qualified  acceptance  by  the 
banker  amounting  to  an  invitation  to  the  com- 
pany to  produce  a  customer  with  the  under- 
standing that  it  was  to  recfeive  a  commission 
if  a  sale  should  be  brought  about  by  its  ef- 
forts. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  ii  88-10;    Dec  Dig-  <8=940.] 

Appeal  from  District  Court,  Pawnee 
County. 

Action  by  the  C.  0.  Jones  Investment  Com- 
pany against  F.  D.  Lowrey.  From  a  judg- 
ment sustaining  a  demurrer  to  the  petition, 
plaintiff  appeals.  Reversed,  with  directions 
to  overrule  the  demurrer. 

F.  Dumont  Smith,  of  Hutchinson,  for  ap- 
pellant. Charles  B.  Lobdell,  of  Great  Bend, 
for  appellee. 

MASON,  J.  The  0.  C.  Jones  Investment 
Company  sued  F.  D.  Lowrey  for  a  commis- 
sion on  the  sale  of  bank  stock.  A  demurrer 
to  the  petition  was  sustained,  and  the  plain- 
tiff appeals. 

The  petition  alleges  that  a  sale  of  the  stock 
was  made  by  the  defendant  to  a  customer 
produced  by  the  plaintiff.  The  question  in 
controversy  is  whether  the  facts  set  out  show 
an  employment  The  defendant  maintains 
that  under  the  allegations  of  the  pleading 
the  plaintiff  volunteered  his  services,  and  is 
for  ttiat  reason  entitled  to  no  compensation. 
The  solution  of  the  question  presented  de- 
pends upon  the  effect  given  to  the  letters  In- 
terchanged by  the  parties.  On  March  10, 
1911,  the  plaintiff  wrote  to  the  defendant: 

"At  the  present  time  we  have  a  very  strong 
demand  for  active  interests  in  good  banks,  and 
we  are  now  in  touch  with  several  bankers  who 
would  like  to  buy  some  stock  carrying  with  it 
an  official  position  in  an  inatitutioii  in  your 
territory.  If  for  any  reason  you  would  con- 
sider making  a  sale  of  your  banking  interest, 
please  let  us  know  at  once,  and  we  will  be  glad 
to  give  our  best  efforts  to  assist  you  in  making 
a  satisfactory  sale  to  one  of  these  parties.  You 
need  have  no  hesitancy  in  giving  us  detail  in- 
formation in  regard  to  your  bank,  as  we  used 
the  most  approved  confidential  method  in  han- 
dling this  biislness." 

The  defendant  answered  on  the  28th  of  the 
same  month: 

"Yours  received.  While  I  am  not  anxious  to 
sell  out,  I  might  consider  it  providing  it  was 
satisfactory  to  the  other  stockholders.  The 
price  would  be  about  $175.00." 

In  January,  1912,  the  plaintiff  sent  the  fol- 
lowing letter,  to  which  no  reply  was  return- 
ed, the  sale  being  made  to  the  customer 
named  about  ten  days  later: 

"Mr.  John  E.  Wagner,  who  is  an  experienced 
banker  and  is  looking  for  a  proposition  where  he 
can  purchase  an  active  interest  in  a  bank  sim- 
ilar to  yours,  was  in  our  office  the  other  day 
and  stated  that  he  would  be  glad  to  take  the 
ma'tter  up  with  you.  We  advised  that  he  call 
on  you  at  as  early  a  date  as  possible.     If  he 


enters  in  negotiations  with  you  and  you  think 
we  could  render  you  further  assistance  by  com- 
ing to  Lamed  and  helping  to  dose  a  deal  let  us 
know  and  we  will  be  glad  to  do  so.  You  of 
course  nnderstand,  Mr.  Lowrey,  that  we  charee 
the  usual  commission  of  96  per  share  on  um 
amount  of  stock  sold." 

We  bold  thiat  these  allegations  show  a  lia- 
bility on  the  part  of  the  defendant.  The 
first  letter  was  an  offer  of  the  plaintiffs  aid 
as  a  broker  to  find  a  customer  for  tbe  stock, 
and  the  defendant  was  bound  to  presume 
that  the  services,  if  they  were  accepted  and 
proved  successful,  were  to  be  compensated, 
there  being  nothing  whatever  to  suggest  that 
a  gratuity  was  Intended.  The  letter  In  reply. 
Indicating  a  willingness  to  sell  at  a  price 
named,  was  fairly  to  be  Interpreted,  In  the 
absence  of  anything  to  the  contrary,  as  a 
qualified  acceptance  of  the  offer — an  invita- 
tion to  the  plaintiff  to  produce  any  probable 
customer  It  might  find.  In  the  expectation  of 
receiving  a  commission  If  a  sale  should  be 
brought  about  through  its  efforts.  A  some- 
what similar  question  was  presented  In  John- 
son V.  Huber,  80  Kan.  591,  S95,  103  Pac.  99, 
101.  There  a  real  estate  agent  wrote  to  a 
landowner,  asking  If  be  would  sell,  and  ask- 
ing for  a  price,  including  commissioius.  He 
answered,  merely  giving  his  price,  and  say- 
ing that  the  tract  could  not  be  sold  without 
the  consent  of  the  tenants.    The  court  said: 

"We  have  no  difficulty  in  determining  that 
the  first  letter  and  the  reply  should  be  construed 
as  a  contract  authorizing  the  ^ointiS  to  find 
a  purchaser  for  the  land,  the  pnce  to  be  f  2,000 
cash,  net,  provided  arrangements  could  be  made 
with  the  tenant  as  to  time  possessioii  sboold 
be  given." 

See,  alsok  Stephens  t.  Scott,  43  Kan.  2S3, 
23  Pac.  666:  4  B.  a  L;  248;  note.  27  L.  B. 
A.  (N.  S.)  786. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer.   All  the  Justices  concurring. 


KLIPP  V.   CITT   OF  HOYT.     (No.    20079i) 

(Supreme  Court  of  Kansas.     Nov.  11.   1S16.) 

(BvlUbiM  &y  the  Court.) 

1.  MuinOIPAL     OORPOBATIONa      ^=9821(4)      — 
TOBTS  —  DEVECrnVX  STBKKTS  —  ACTIOXS  FOB 

Injtjbies. 
In  an  action  against  a  dty  for  personal  in- 
juries, predicated  on  a  breach  of  the  duty  to 
maintain  an  improved  street  in  a  conrlition  rea- 
sonably safe  for  public  use,  the  court  and  jury 
are  not  required,  as  a  matter  of  law,  to  grive 
controlling  weight  to  the  judgment  of  the  rity 
officials  in  planning  and  constructing  the  im- 
provement whenever  it  is  so  doabtfnl  whether  or 
not  the  improvement  was  dangerous  that  differ- 
ent minds  might  entertain  different  opinions  re- 
garding the  matter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1748;  Dec  Dig.  «=> 
821(4).] 

2.  Municipal    Cobfobatiors   «=>821(4,  20>— 
Torts  —  Dkfbotivb  Stbbbto  —  AonoRS  fob 

INJUBIKS. 

The  evidence  examined,  and  heli  sufficient  to 

warrant  submitting  to  the  jury  the  ianies   (•• 
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specting  the  negligence  of  the  city  and  the  con- 
tributory negligence  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1748,  1754;  Dec. 
Dig.  ■S=>821(4,  20).] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  A.  KUpp  against  the  City  of 
Hoyt  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Hazen  &  6aw  and  J.  J.  Schen(^  all  of 
Topeka,  for  appellant  D.  H.  Branaman,  of 
Topeka,  and  Woodbum  &  Woodbum,  of 
Holton,  for  appellee 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  i>er8onal  Injuries  sustained  by  a 
pedestrian  while  attempting  to  use  a  dde- 
walk  on  the  margin  of  a  city  street.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

Tbe  sidewalk  was  constrncted  of  cement 
and  was  in  good  rei>alr.  At  the  place  where 
tbe  injury  occurred  the  surface  of  tbe  side- 
walk was  15%  inches  abore  the  surface  of 
tbe  street,  and  tbe  sidewalk,  which  was 
elsewhere  8  feet  wide,  was  narrowed  by  a 
building  whid)  projected  into  it  a  distance 
of  nearly  3  feet. 

Tbe  plaintiff  Is  a  f&rmer  wbo  rislts  tbe 
city  only  occasionally.  He  had  some  ac- 
quaintance with  the  walk  and  had  noticed 
tbat  it  was  high.  He  had  not  been  in  the 
city  (or  about  five  months  before  the  night 
of  December  19,  1913,  when  he  was  injured. 
Tbe  night  in  question  was  very  dark  and 
rainy.  The  street  lamps  were  not  lighted, 
and  there  was  no  railing  along  the  outer 
edge  of  the  walk.  The  plaintiff  walked  slow- 
ly along  the  sidewalk,  feeling  his  way,  keep- 
ing the  projecting  building  in  sight  as  well 
as  be  could,  and  trying  to  see  the  edge  of  the 
sidewalk,  when  be  feU  into  tbe  street  below 
and  broke  his  right  ankle. 

With  the  general  verdict  in  favor  of  tbe 
plaintiff,  the  jury  returned  tbe  following 
findings  of  fact: 

"Q.  1.  Were  the  street  lamps  on  Main  street 
lighted  at  tbe  time  of  tbe  accident  on  December 
IS,  1913? 

"A.  Na 

"Q.  2.  If  you  answer  question  No.  1  in  the 
negatire,  then  was  the  defendant  cit7  negligent 
in  not  having  its  street  lamps  lighted? 

"A    Tes 

"Q*.  3.  Was  plaintiff  injured  on  the  night  of 
December  19,  1913? 

"A.  Yes. 

"Q.  4.  If  you  answer  qaestion  No.  3  in  the 
affirmative,  then  would  such  injury  have  occur- 
red if  the  street  lights  had  been  lighted? 

"A.  No. 

"Q.  5.  Was  the  plaintiff  guilty  of  contribu- 
tory negligence? 

"A.  No. 

"Q.  7.  On  the  niKht  of  the  accident  were  there 
any  guards  or  railings  on  the  curb  side  of  the 
walk  where  the  accident  occurred  to  prevent 
I>erson8  tising  the  walk  from  stepping  or  fall- 
ing off? 

=A.  No. 

"Q.  8.  If  you  answer  question  No.  7  in  the 
negative,    then   state   whether   plaintiff   would 


have  fallen  off  said  walk  if  there  had   been 
guards  or  railings  placed  along  the  curb  side 
of  said  walk. 
"A.  We  believe  it  not  likely." 

[1]  The  defendant  claims  that  as  a  matter 
of  law  it  was  not  guilty  of  negligence.  The 
substance  of  the  argument  is  that  there  must 
of  necessity  be  different  levels  In  any  plan 
of  street  improvement.  Plans  for  street  im- 
provements, street  lighting,  and  the  like,  are 
subjects  committed  to  the  Judgment  and  dis- 
cretion of  the  governing  body  of  the  dty. 
When  officers  of  a  city  exercise  their  best 
Judgment,  adopt  a  plan  of  street  improve- 
ment, and  following  that  plan,  construct  the 
improvement  according  to  approved  meth- 
ods, the  city  Is  not  liable  at  all  for  inci- 
dental damages,  and  is  liable  to  persons  us- 
ing tbe  street  only  in  the  event  that  the 
Improvement  is  manifestly  unsafe.  If  the  - 
plan  be  one  which  many  prudent  men  would 
approve,  or  if  It  be  so  doubtful  whether  or 
not  the  improvement  be  dangerous  for  use 
that  different  minds  might  entertain  different 
opinions  with  resi)ect  to  it,  the  benefit  of 
the  doubt  must  be  given  to  the  city.  Several 
distinct  subjects  are  embraced  in  this  argu- 
ment. 

The  city  could  light  Its  streets  or  not,  at 
its  pleasure.  Having  Installed  lamps,  the 
city  could  light  them  on  such  nights  and  dur- 
ing such  hours  as  It  pleased.  These  are  sub- 
jects to  be  dealt  with  according  to  the  Judg- 
ment and  discretion  of  the  city  authorities, 
and  whatever  their  action,  no  legal  duty  is 
violated.  In  this  case,  however,  liability 
was  not  predicated  on  the  failure  of  tbe 
city  to  light  Its  streets.  The  basis  of  the 
action  was  breach  of  duty  to  maintain  a 
street  devoted  to  public  use  in  a  condition 
reasonably  safe  for  the  public  to  use. 

The  city  had  a  right  to  plan  the  street 
Improvement  according  to  its  discretion.  It 
could  improve  all  or  only  a  part  of  tbe 
street.  It  Could  buUd  a  sidewalk  or  not. 
It  could  establish  the  grade  of  the  street  and 
tbe  grade  of  the  sidewalk  at  different  levels. 
It  could  fix  the  location  and  width  of  tbe 
sidewalk,  the  same  as  it  could  choose  the 
materials  entering  Into  the  construction  of 
the  walk.  Considering  merely  the  subject  of 
tbe  nature  and  extent  of  street  Improvement, 
no  one  could  complain,  whatever  the  city 
might  do  or  forbear  doing.  The  city,  how- 
ever, rested  under  the  positive  legal  duty  to 
keep  its  streets  and  sidewalks  in  a  condition 
reasonably  safe  for  their  Intended  use.  No 
matter  how  carefully  plans  of  Improvement 
were  considered,  and  no  matter  how  faith- 
fully the  adopted  plan  was  executed,  If  the 
result  were  actual  peril  to  persons  using  tbe 
street  with  due  care,  tbe  duty  to  make  and 
keep  the  street  reasonably  safe  for  travel 
was  not  fulfilled,  and  an  action  would  lie 
in  favor  of  one  suffering  injury  consequent 
upon  the  breach  of  duty. 

Decisions  of  this  court  established  and  Il- 
lustrating tbe  foregoing  principles  are, very      . 
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Dumerona.  Among  them  are  the  following; 
City  of  Atchison  v.  Challlss,  9  Kan.  603; 
Methodist  Episcopal  Church  v.  City  of  Wyan- 
dotte, 31  Kan.  721,  8  Paa  627;  Gould  v. 
City  of  Topeka,  32  Kan.  485,  4  Pac.  822,  49 
Am.  Rep.  496;  City  of  Emporia  v.  Schmld- 
Ung,  33  Kan.  485,  6  Pac.  893;  McGrew  v. 
Kansas  City,  69  Kan.  606,  77  Pac.  698;  State 
T.  Concordia,  78  B:an.  250,  96  Pac.  487,  20 
L.  R.  A.  (N.  S.)  1050. 

The  law  fixes  the  standard  of  the  city's 
duty.  Streets  and  sidewalks  must  be  such 
that  public  travel  on  them  may  be  reason- 
ably secure.  If  on  the  trial  of  a  case  It  be 
doubtful  under  the  evidence  whether  or  not 
a  city  has  measured  up  to  that  standard,  If 
the  evidence  be  conflicting,  or  furnish  the 
basis  for  different  inferences,  the  Jury  pro- 
nounces on  the  subject  of  liability  or  nonlia- 
bility after  having  been  Instructed  regard- 
ing the  law.  If  there  be  no  conflict  of  evi- 
dence or  inference  from  evidence  to  be  re- 
solved, the  situation  Is  the  same  as  if  the  en- 
tire case  were  stated  in  a  petition  against 
which  a  demurrer  has  been  lodged.  The  jury 
has  no  function  to  perform,  and  the  court 
applies  the  law  and  states  the  result.  In 
either  instance  there  Is  no  presumption  what- 
ever, either  for  or  against  the  propriety  of 
the  dty's  conduct.  In  the  field  of  official 
discretion,  the  planning  and  construction  of 
street  Improvements,  all  presumptions  are 
in  favor  of  correct  official  conduct  In  the 
field  of  peremptory  duty,  to  conform  their 
work  to  a  certain  standard,  no  premium  Is 
placed  on  the  Judgment  of  city  officers.  The 
question  Is,  have  they  conformed,  and  the 
court  and  Jury  determine  the  case  precisely 
as  they  do  other  cases  involving  charges  of 
Imprudence  and  misconduct. 

[2]  The  standard  applied  by  the  court,  or 
by  the  Jury  under  the  direction  of  the  court, 
rests  in  a  supposed  generalization  of  the  ex- 
perience of  ordinarily  prudent  men.  The  fact 
that  the  generalization  has  not  been  and  can- 
not be  crystallized  into  perfectly  definite 
form,  as  for  example,  that  curbing  shall  not 
be  more  than  eight  Inches  high,  does  not  de- 
tract from  the  authority  of  the  standard 
(Ellsworth  V.  Jarvis,  92  Kan.  895,  141  Pac. 
1135),  and  affords  no  basis  for  assuming  that 
work  planned  and  executed  by  the  officials 
of  a  mimiclpal  corporation  reaches  the  re- 
quired standard  of  perfection.  In  the  case 
of  Gould  V.  City  of  Topeka,  82  Kan.  486, 
4  Pac.  822,  49  Am.  Rep.  496,  it  was  said  that 
the  benefit  of  the  doubt  might  properly  be 
given  the  city  when  under  the  facts  it  Is  so 
doubtful  whether  or  not  the  street  planned 
by  the  city  is  dangerous  that  different  minds 
might  entertain  different  opinlona  about  the 
matter.  It  was  not  said  that  benefit  of  the 
doubt  must  be  given  the  city.  No  governing 
principle  was  stated.  No  new  standard  was 
set  up — diversity  of  opinion  instead  of  rea- 
sonable prudence.    The  issue  was  not  shift- 


ed from  whether  or  not  a  sidewalk  to  dan- 
gerous to  what  different  people  may  think 
about  it.  The  statement  amounted  to  no 
more  than  an  observation  on  how  the  mind 
might  operate  when  in  grave  doubt.  In  this 
case  the  question  whether  or  not,  under  all 
the  circumstances,  Including  the  encroach- 
ment of  the  building,  the  absence  of  light, 
and  the  absence  of  a  railing,  the  sidewalk  was 
reasonably  safe  if  used  at  night  by  a  person 
who  exerdsed  due  care  on  t)ia  part,  was  prop- 
erly submitted  to  the  Jury. 

The  defendant  claims  that  as  a  matter  of 
law  the  plaintiff  was  guilty  of  contribntor; 
negligence.  Stress  is  laid  on  the  plaintiffs 
knowledge  of  the  condition  of  the  walk.  This 
court  has  said  time  and  again  that  a  pedes- 
trian may  use  a  defective  street  or  sidewalk, 
knowing  its  condition,  without  being  guilty 
of  contributory  negligence,  and  may  do  so 
after  dark.  The  question  always  is,  whether 
or  not  under  all  the  circumstances  the  pe- 
destrian exercised  due  care.  In  this  case 
the  question  was  properly  submitted  to  the 
Jury. 

The  cause  was  submitted  under  admirable 
instructions,  the  verdict  and  findings  wa« 
sustained  by  sufficient  evidence,  and  the 
judgment  of  the  district  coiut  la  affirmed. 
All  the  Justices  concurring. 


JACKS  et  aL  v.  MASTERSON  et  aL 

(No.  20355.) 

(Supreme  Court  of  Kansas.     Nov.  XL,   1916.) 

(StfOdbut  iy  M«  Court.) 

1.  PlEADINQ  «=s>310  —  OONSTBTJCTIOH  —  Ex- 

aiBiT. 
In  a  suit  for  partition  of  real  estate  be- 
tween tile  collateral  heirs  of  a  deceased  perBon. 
the  appellee  filed  a  crosa-petition,  in  which  slie 
claimed  to  be  the  owner  of  the  real  estate  by  vir- 
tue of  the  full  performance  on  her  part  of  a.  con- 
tract, which  she  alleged  was  entered  into  on  the 
one  part  by  the  deceased  and  his  wife  in  their 
lifetime,  and  on  the  other  part  by  her  father 
when  she  was  a  child  ten  months  old,  by  which 
her  father  surrendered  to  them  full  control  and 
custody  of  her,  in  confdderation  of  which  ther 
agreed  to  take  her  into  their  family  as  their 
own  child  and  heir.  The  cross-petition  then  al- 
leged "that  said  contract  so  entered  into  was 
evidenced  by  a  written  instrument  executed  and 
delivered  by"  the  parties,  and  set  out  a  copy  of 
the  instrument,  which  showed  on  its  tautx  that 
it  had  been  executed  and  delivered  by  her  fa- 
ther alone,  although  in  the  handwriting  of  the 
owner  of  the  real  estate,  field,  that  the  trial 
court  properly  construed  the  cross-petition  in  its 
entirety  as  stating  a  cause  of  action  founded 
upon  a  parol  agreement,  and  as  though  it  had 
alleged  the  existence  of  the  written  memoran- 
dum as  some  evidence  of  the  terms  of  such  parol 
agreement 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  18  346,  944,  946,  947;  Dec  I>ig. 
«=>310.] 

2.  Appeai.  and  Ebbob  9=>1066  —  Rkview  — 
Habuless  Ebbob— iNSTBUOTiOKs. 

In  the  cross-petition  mentioned  in  the  pre- 
ceding paragrauh  it  was  not  alleged  that  there 
was  an  agreement  to  adopt  the  appellee,   nor 


«=3Far  otlier  oases  see  aaiae  topjc  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indwna 

Digitized  by  VjOOQTC 


Kan.) 


JACKS  V.  MASTERSON 


1003 


was  there  any  proof  of  a  contract  to  adopt 
There  was,  however,  proof  lufflcient  to  austain 
a  finding  of  a  parol  contract  by  which  the  de- 
ceased and  wife  agreed  that,  in  consideration  of 
the  father  relinquishing  his  right  to  the  appellee 
and  the  fuU  discharge  by  her  of  a  child's  duty  to 
them,  they  would  take  full  control  and  custody 
of  her  as  their  own  child  and  heir.  The  court 
instructed  that  appellee  would  be  entitled  to  ro- 
coTer  if  the  Jnry  found  from  the  evidence  that 
there  was  an  agreement  to  adopt  and  make  her 
their  heir.  Held,  there  was  no  prejudicial  error 
in  the  giving  of  ue  instruction,  inasmuch  as  the 
rights  of  appellee  to  recover  under  the  agree- 
ment proved  were  no  different  than  they  would 
have  been  under  a  contract  to  adopt  and  make 
her  their  heir. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  JMg.  «=»10e6; 
Trial,  Cent  Dig.  {  658.1 

Appeal  from  District  Oonrt,  Wyandotte 
County. 

Action  by  Alexander  D.  Jacks  and  others 
against  Emily  C.  Masterson  and  others. 
From  a  Judgment  for  defendants  Otto  Free- 
man and  another,  plaintiffs  and  defendants 
Emily  0.  Masterson  and  otliers  appeal.  Af- 
firmed. 

Miller  &  Miller  and  S<.muel  Maher,  all  of 
Kansas  City,  for  appellants.  David  F.  Car- 
son and  James  T.  Cochran,  both  of  Kansas 
City,  for  appellees. 


PORTER,  J.  William  Jacks,  a  resident  of 
Wyandotte  county,  died  Intestate  on  October 
11,  1913,  owning  a  farm  of  about  123  acres 
on  which  he  bad  lived  since  1868.  He  was 
91  years  of  age  at  the  time  of  his  death; 
bis  wife  had  died  in  1908  at  the  age  of  76; 
and  they  had  no  children  of  their  own.  Wil- 
liam Jacks  left  surviving  him  a  number  of 
brothers  and  sisters,  and  descendants  of 
deceased  brothers  and  sisters.  Thit;  action 
was  commenced  as  a  friendly  suit  by  two  of 
bis  brothers  for  partition  of  the  land  among 
tbe  collateral  heirs.  An  amended  i>etltion 
Joined  as  defendants  Yietta  Freeman  and  her 
husband.  Yietta  Freeman  claimed  to  own 
tbe  land  in  her  own  right,  and  In  a  cross- 
petition  set  out  the  facts  which  she  claimed 
worked  a  transfer  of  the  property  to  her. 
Tbe  case  was  submitted  to  a  Jnry.  A  gen- 
eral verdict  and  sjjedal  findings  were  re- 
tomed  in  appellee's  favor,  and  Judgment  was 
rendered,  decreeing  her  to  be  the  owner  of 
all  the  property  of  which  William  Jacks 
died  seised.  The  collateral  heirs,  some  of 
whom  are  plaintiffs  and  some  defendants, 
are  tbe  appellants. 

Yietta  Large  was  bom  December  6,  1876. 
Her  mother  died  when  she  was  less  than  ten 
months  old.  At  the  time  William  Jaclis  and 
Mary  Jacks  were  pest  the  age  when  they 
could  expect  children  of  their  own.  They  bad 
for  some  time  wanted  to  find  a  suitable  child 
to  take  into  the  family  and  raise  as  their 
own.  They  bad  said  they  desired  to  get  a 
child  so  young  that  It  would  never  know  that 
it  was  not  their  child.    An  acquaintance  of 


theirs  who  knew  their  desires  told  tbem  about 
Yietta  Large.  They  took  her  to  their  home 
when  she  was  ten  months  old.  She  lived 
with  them  until  she  was  16  years  old,  when 
she  was  married  to  Otto  Freeman  at  the 
home  of  William  Jacks.  The  marriage  li- 
cense described  her  as  Yietta  Jacks,  the 
name  she  was  known  by  during  her  child- 
hood. They  treated  her  as  their  child,  sent 
her  to  school,  and  she  returned  to  them  the 
service,  obedience,  and  affection  of  a  child 
for  parents.  She  assisted  them  In  their  sick- 
ness, worked  about  tbe  house  and  occasion- 
ally In  the  fields.  A  colored  woman  who  had 
formerly  been  a  slave  in  the  Jacks  family  tes- 
tified that  she  lived  with  the  family  for  14 
years  during  the  time  Yietta  was  there,  and 
that  the  relations  between  Yietta  and  William 
Jacks  and  Mrs.  Jacks  were  characterized  by 
love  and  affection ;  that  they  always  treated 
her  as  their  own  child.  They  usually  called 
her  "Hun"  and  she  called  them  "Papa"  and 
"Mamma."  After  ber  marriage  she  and 
her  husband  lived  for  about  a  year  and  a 
half  with  Mr.  and  Mrs.  Jacks.  They  tEen 
moved  to  a  house  on  the  same  farm,  which 
Mr.  Jacks  built  for  them,  and  remained  there 
about  3  years.  They  then  moved  to  a  farm 
in  the  neighborhood,  where  they  remained  for 
several  years,  when  fhey  returned  to  the 
Jacks  farm  to  live.  Mrs.  Jacks  was  an  in- 
valid for  about  a  year  before  her  death,  and 
required  a  good  deal  of  personal  attention 
and  care.  The  appellant  went  back  and 
forth  to  the  Jacks  home,  helping  with,  the 
cooking  and  household  duties  and  assisting 
in  the  care  of  Mrs.  Jacks.  After  the  death 
of  Mrs.  Jacks  the  Freemans  leased  the  farm, 
Mr.  Jacks  requiring  them  to  sign  a  written 
lease  each  year.  They  paid  a  yearly  rent  of 
$300  and  in  addition  furnished  him  with 
board,  and  he  lived  with  them,  having  a  room 
of  bis  own. 

One  of  the  principal  contentions  made  by 
the  appellants  relates  to  the  pleadings.  In 
her  cross-petition  the  appellee  alleges  in 
paragraph  2  that  she  became  the  holder  of 
the  legal  and  equitable  title  to  the  real  es- 
tate in  question  "under  and  by  virtue  of  a 
certain  contract  and  agreement  entered  into 
with  William  Jacks,  and  M.  A.  Jacks,  both 
deceased,  and  H.  P.  Large,"  her  father,  under 
which  her  father  delivered  over  to  them  "full 
care  and  control  and  custody"  of  her  when 
she  was  a  child  of  ten  months,  her  father 
then  and  there  relinquishing  all  right  to 
control  her  as  his  child,  in  consideration  of 
which,  and  her  discharging  her  duty  there- 
after to  tbem  as  though  she  was  their  own 
child,  they  then  and  there  agreed,  to  take 
full  care,  control,  and  custody  of  her  "as 
their  own  child  and  beir  In  every  and  all 
respects  whatever  to  all  Intents  and  purpos- 
es," and  agreed  that  they  would  give  her 
their  property  at  the  time  of  their  death, 
"and  to  effectuate  said  intents  and  purpose* 
repeatedly  stated  that  they  intended  to  adopt* 
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her.     Tb^  tbtrd  and  fonrtb  paragraphs  of 
the  crosa-petitlon  read  aa  follows: 

"(3)  That  on  or  about  the  14th  day  of  Janu- 
ary, A.  D.  1878,  the  said  contract  bo  entered  into 
by_  said  H.  P.  Large  of  the  one  part  and  said 
William  Jacks  and  M.  A.  Jacks  of  the  other  part 
was  evidenced  by  the  following  written  instru- 
ment executed  and  delivered  by  said  H.  P.  Large 
and  said  William  Jacks  and  M.  A.  Jacks,  a 
true  copy  of  which  ia  as  follows,  to  wit: 

"(4)  'Baby  Vietta  Large  was  born  near  Mon- 
ticeilo,  Jackson  county,  Kansas,  on  December  6, 
18T6.  Her  mother  departed  life  in  Edwardsville, 
September  8,  1877,  leaving  her  father,  H.  P. 
Large,  a  floating  resident  of  Wyandotte  county, 
Kansas,  at  which  time  the  above  mentioned 
(Vietta  Large)  was  turned  over  to  Wm.  Jacks 
and  M.  A.  Jacks,  his  wife,  residents  of  the  last- 
mentioned  county  and  state,  to  have  the  full 
care^  control  and  custody  as  their  own  child  and 
air  in  every  and  all  respects  whatever  to  all  in- 
tents and  purposes  and  her  kinsmen  residing  in 
Kansas.  Julia  and  Baker  P.  Near,  Oonnor  Sta- 
tion. Her  aunt  married  to  Robert  Baker-Kina- 
man  in  Greenup  county,  Kentucky,  are  as  fol- 
lows: Janey  Merrill  married  to  John  W.  Merrill 
(her  aunt  and  uncle)  on  her  mother's  side. 
Mother's  maiden  name  was  (Nancy  Klicabeth 
True  Back)  on  the  father's  side  in  Michigan 
names  as  foUows,  (Joseph  Large  and  family  resi- 
dents Berrian  county)  post  office  in  Dowagiac, 
Cass  Mich.  One  aunt  in  Franklin  Co.,  Mo. 
'name'  Cerepta  A.  Pope.  * 

"  'Given  under  my  hand  this  the  14th  day  of 
January,  A.  D.  1878.  H.  P.  Large, 

bli 

"  'Witness:   Albert  X  Hanyes.'  * 
mark 

Paragraph  6  states: 

"It  being  understood  in  said  contract  that" 
appellee  "was  to  be  treated  by  said  William 
Jacks  and  wife  as  their  child,"  and  that  appel- 
lee '.'would  through  life  render  to  them  the  same 
love,  affection,  obedience,  and  service  as  though 
she  had  been  their  own  child." 

In  this  paragraph  it  Is  further  alleged  that 
she  fully  compiled  in  every  particular  with 
the  contract  on  her  part,  and  remained  in 
the  custody  and  control  of  her  foster  parents 
until  her  marriage,  which  was  with  the  full 
knowledge  and  consent  of  her  foster  parents, 
the  marriage  license  having  been  issued  un- 
der the  name  of  Vietta  Jacks. 

In  another  part  of  the  cross-petition  it  is 
alleged  that  the  foster  parents  repeatedly 
reaffirmed  and  recognized  the  terms  of  the 
contract  by  which  appellee  bad  been  taken 
into  the  family,  and  again  promised  and 
agreed  with  her  that  If  she  would  continue 
to  remain  with  them,  render  to  them  the 
obedience,  afCectlon,  and  service  of  a  daugh- 
ter, they  would  fully  carry  out  the  terms  of 
the  contract,  and  further  alleged  that  she 
rendered  full  obedience,  service,  and  afTec^ 
tlon,  and  assisted  them  In  all  their  sickness, 
without  receiving  any  compensation  therefor. 

The  memorandum  set  out  in  paragraph  4 
of  the  cross-petition  was  produced  at  the 
trial,  and  the  evidence  showed  that  it  was 
kept  In  the  family  from  the  time  appellee 
was  taken  there,  and  that  It  was  regarded 
as  one  of  the  family  records,  it  was  kept  in 
what  was  known  as  the  "Black  Book."  Al- 
though It  was  not  signed  either  by  William 
Jacks  or  his  wife,  It  was  In  the  handwriting 


of  William  Jacks.  It  was  signed  by  H.  P. 
Large,  the  father  of  Vietta.  William  Jacks 
bad  served  several  terms  aa  Justice  of  the 
peace,  and  was  In  the  habit  of  drawing  con- 
veyances and  other  instruments  for  neigti- 
bors.  He  had  some  acquaintance  with  legal 
terms,  which  doubtless  accounts  for  some  of 
the  phraseology  of  the  instrument.  In  their 
answer  to  the  cross-petition  appellants  al- 
leged that  the  words  "and  air"  (heir),  which 
were  interlined  In  the  instrument,  were  for- 
geries, and  at  the  trial  offered  evidence  of 
expert  witnesses  tending  to  show  tbat  these 
words  were  in  a  different  handwriting.  The 
jury  by  their  general  verdict  have  found 
there  was  no  alteration  in  the  Instmmeat 
They  also  found  that  William  Jacks  required 
the  father  of  the  little  girl  to  sign  the  mem- 
orandum. Witnesses  who  had  often  visited 
the  Jacks  family  testified  to  conversations 
with  William  Jacks,  In  which  be  showed 
them  the  "Black  Book,"  and  said,  "This  is 
the  contract  I  had  to  write  up  to  get  onr 
baby ;"  "I  will  show  you  the  contract  I  had 
to  draw  up  to  get  'Hun.' "  One  witness  tes- 
tified that  Mr.  Jacks  said  he  'liad  to  make 
those  provisions  before  Large  would  relin- 
quish his  right  to  her." 

The  answer  to  the  cross-petition,  besides  a 
general  denial,  alleged  tbat  if  there  ever  was 
any  agreement  made  by  William  Jacks  to  take 
the  appellee  into  his  family  and  treat  her  as 
bis  own  child  and  heir  and  leave  her  his 
estate  at  his  death  In  consideration  of  her 
living  with  him  and  rendering  services  to 
him  and  his  wife  as  it  she  was  their  own 
child,  she  had  failed  to  keep  and  perform  the 
agreement  on  her  part,  and  had  repndlated 
and  abandoned  it  when  she  was  16  years 
old,  and  that  she  had  sorely  disappointed  and 
grieved  William  Jacks  by  refusing  to  accept 
and  follow  his  counsel  and  advice  ^th  re- 
gard to  entering  into  marriage  relation  too 
early  In  life,  and  with  a  man  objectionable 
to  him;  that  she  was  not  only  an  unduti- 
ful  child,  but  that  at  all  times  after  her  mar- 
riage was  cold  and  indifferent  towards  him. 
There  was  a  conflict  of  evidwjce  on  all  these 
matters,  but  there  was  sufficient  evidence  to 
sustain  the  verdict  and  judgment,  unless,  as 
appellants  claim,  prejudicial  error  was  com- 
mitted In  the  trial  of  the  case. 

[1]  The  principal  contentions  of  the  appel- 
lants are  that  the  appellee  was  permitted  to 
recover  upon  a  theory  neither  alleged  In  her 
CToas-petltlon  nor  proved.  The  appellants 
claim  that  confusion  reigned  at  the  trial  he- 
cause  It  was  assumed  by  the  court  that  the 
appellee  claimed  under  a  parol  contract  to 
adopt  and  to  leave  proper^,  while  they  in- 
sist that  in  fact  she  expressly  pleaded  a 
written  contract  r.hieh  said  nothing  whatever 
either  about  adoption  or  leaving  property. 
It  is  urged  that  the  court  assumed  without 
warrant  that  what  is  called  paragraph  2  of 
the  cross-petition  stated  an  independent  caus« 
of  action  resting  In  parol,  and  therefore  that 
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tte  conrt  erred  in  Bnbmfttlng  to  the  Jiir7 
the  question  whether  the  evidence  showed 
a  promise  that  appellee  would  be  adopted  as 
the  child  of  William  Jacks  and  made  his  heir. 

In  the  statement  of  facts  contained  in  the 
brief  of  the  appellee  the  theory  npon  which 
she  recovered  judgment  Is  conceded  to  be  as 
the  appellants  claim;  that  is,  upon  the 
theory  of  an  oral  contract  between  her  father 
and  William  Jades,  by  wbldi  she  was  to  be 
taken  into  his  family  and  in  consideration  of 
her  giving  to  him  and  his  wife  the  affection- 
ate-obedience of  a  diUd,  they  would  adopt 
ber  and  give  her  their  property  at  their  death. 
The  conrt  gave  an  instruction  as  follows: 

"(B)  Bven  if  you  find  from  the  evidence  that 
tbo  writing  contained  in  the  black  book  marked 
'Exhibit  3'  was  written  by  William  Jacks  in 
the  same  words  and  with  the  same  interlinea- 
tions as  DOW  appear  therein,  it  woald  not  of  it- 
self entitle  said  Vietta  Freeman  to  recover  a 
verdict  herein,  but  it  may  only  be  considered  by 
you,  together  with  all  the  other  evidence  in  the 
case,  in  determining  whether  or  not  the  verbal 
or  parol  agreement  alleged  by  said  Vietta  Free- 
man was  in  fact  agreed  upon  and  entered  into 
by  her  father  and  said  William  Jacks." 

Before  considering  the  claim  that  there 
was  no  proof  to  support  the  theory  of  a  con- 
tract to  adopt  and  to  leave  property,  we  must 
consider  and  construe  the  cross-petition  itself. 
The  cross-petition  first  alleges  a  certain  con- 
tract and  agreement  between  appellee's  fa- 
ther and  William  Jacks  and  wife,  by  virtue 
of  which  her  father  turned  over  to  them  the 
full  care,  control,  and  custody  of  her  when 
she  was  a  child,  her  father  then  and  there 
releasing  all  right  to  consider  her  as  his 
child,  and  delivering  her  to  them  in  consider- 
ation of  which  and  of  ber  discharging  her 
full  duty  to  them  as  though  she  was  their 
child,  they  agreed  to  take  full  care,  control, 
and  custody  of  her  as  if  she  were  their  own 
child,  and  "agreed  that  they  would  give  her 
their  property  at  the  time  of  their  death," 
and  to  effectuate  said  intents  and  purposes 
repeatedly  stated  that  they  Intended  to 
"adopt"  ber.  So  far  nothing  is  said  as  to 
whether  the  agreement  was  In  writing  or 
oral,  except  that  it  is  alleged  that  they  "stat- 
ed" an  intention  to  adopt.  In  paragraph  3 
It  is  alleged: 

"Said  contract  so  entered  into  by  said  H.  P. 
jjtiTge  of  the  one  part  and  said  William  Jacks 
and  M.  A.  Jacks  of  the  other  part  was  evidenced 
by  the  following  written  instrmnent  executed 
and  delivered  by  said  H.  P.  Large  and  said  Wil- 
liam Jacks  and  M.  A  Jacks." 

In  paragraph  6  it  is  said: 

"It  being  understood  in  said  contract  that  this 
defendant  was  to  be  treated  by  said  William 
Jacks  and  wife  as  their  child,"  and  "would 
tlirough  life  render  to  them  the  same  love,  affec- 
tion, obedience,  and  service  as  if  she  had  been 
tbeir  own  child." 

The  cross-petition  is  very  lengthy.  In 
otiier  portions  of  it  there  are  allegations  to 
tbe  effect  that  the  foster  parents  repeatedly 
reaffirmed  and  recognized  "the  terms  of  said 
contract"  by  which  the  appellee  had  been 
taken  into  the  family.  The  appellants  insist 
tliat  "said  contract"  c^n  only  be  intended  to 


refer  to  the  one  "evidenced"  by  the  mem- 
orandum. If  the  written  memorandum  set 
out  in  the  cross-petition  had  in  fact  been 
executed  by  both  parties  as  alleged,  the 
pleading  would  necessarily  be  construed  as 
appellants  contend,  and  all  the  statements 
as  to  what  the  contract  embraced  would 
necessarily  go  out  of  the  pleading,  and  the 
pleader  would  be  held  bound  by  the  writing. 
Obviously,  the  court,  when  it  came  to  examine 
the  memorandum  and  saw  that  it  had  not 
been  executed  and  delivered  by  William 
Jacks  and  his  wtfe,  or  either  of  them  as  al- 
leged, but,  on  the  contrary  had  been  executed 
and  delivered  solely  by  H.  P.  Large,  gave 
a  liberal  construction  to  the  language,  al- 
leging that  the  "said  contract  was  evidenc- 
ed" by  the  written  Instrnment,  and  aime  to 
the  conclusion  that  it  should  be  construed 
as  though  the  appellee  bad  attempted  to 
plead  her  evidence  and  to  refer  to  the  mem- 
orandum as  evidence  of  the  terms  of  an  oral 
a^eement:  Ordinarily  the  rule  Is  that  where 
the  substance  of  an  agreement  is  stated,  it 
is  presumed  to  be  in  writing,  in  the  absence 
of  any  statement  to  the  contrary.  This  rule, 
however,  should  not  be  applied  arbitrarily 
to  one  part  of  the  pleading.  When  we  read 
all  the  cross-petition  together  as  one  para- 
graph (and  we  see  no  reason  for  attaching 
any  importance  to  the  numbering  of  them), 
there  is  ground  for  construing  the  pleading  as 
relying  upon  an  oral  agreement,  because  the 
writing  referred  to  shows  on  its  face  that  It 
was  not  an  agreement  between  the  parties, 
although  It  might  be  evidence  that  an  agree- 
ment of  some  kind  existed.  The  pleading  is 
inartlstlcally  drawn,  and  contains  inconsist- 
ent statements  whl(d>  might  have  furnished 
grounds  to  support  a  motion  to  make  more 
definite  and  certain,  or  to  reqtdie  an  election 
between  a  contract  in  writing  and  one  in  pa- 
rol. Oonstrulng  the  entire  pleading  together, 
we  think  there  was  no  error  in  admitting 
proof  of  a  parol  agreement. 

[2]  The  other  principal  contention  is  that 
the  court  submitted  the  cose  to  the  Jury  on 
an  erroneous  theory,  one  not  alleged  in  the 
cross-petition,  and  on  which  there  was  no 
proof.  The  court  expressly  charged  the  jury 
to  return  a  verdict  against  the  appellee  im- 
less  they  further  found  from  a  preponder- 
ance of  the  evidence  that  her  father — 

"entered  into  a  verbal  or  parol  contract  with 
said  William  Jac^s  in  his  lifetime,  on  or  about 
January  14,  1878,  in  substance  that,  in  consid- 
eration of  the  relinquishment  to  said  William 
Jaeks  by  said  H.  P.  Large  of  all  his  rights  in 
and  to  said  Vietta  Freeman  as  her  father,  be, 
the  said  William  Jacks,  would  receive,  keep,  and 
care  for  her  as  his  own  child  to  all  intents  and 
purposes  and  adopt  her  and  make  ber  his  heir 
at  law,  and  that  said  H.  P.  Large  observed  and 
complied  with  the  terms  and  conditions  of  said 
contract  on  his  part,  and  that  said  Vietta  Free- 
man fully  performed  all  tlie  requirements  an<( 
conditions  imposed  npon  her  by  said  contract." 

This  Instruction,  together  with  the  one  in 
which  the  court  charged  that  the  memoran- 
dum written  in  the  black  book  ."would  not 
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of  itself  entttiti"  appellee  to  recover,  must 
be  considered  the  law  of  the  cage,  as  the  ap- 
pellants cfontend.  The  cross-petition  does  not 
allege  an  agreement  to  adopt  It  alleges 
that  they  repeatedly  "stated"  an  intention  to 
adopt  ber,  but  this  was  obviously  referring 
to  the  period  after  she  was  taken  into  the 
family.  We  think  it  Is  also  true  that  there 
is  no  evidence  of  an  agreement  to  ad<^t,  and 
^t  Is  conceded  that  there  was  no  attempt  to 
make  a  legal  adoption. 

The  question  then  is,  Was  It  error  for  the 
court  to  submit  the  issue  of  a  contract  to 
adopt  in  the  absence  of  any  claim  in  the 
cross-petition  that  such  was  the  contract, 
and  with  no  evidence  upon  which  the  Jury 
could  find  that  such  a  contract  was  made? 
Conceding  that  this  and  other  instructiODS 
in  which  the  court  likewise  submitted  the 
same  issue  to  the  jury  should  not  have  been 
given,  because  there  was  no  proof  in  support 
of  the  issue,  were  the  appellants  prejudiced 
by  the  instructions?  It  will  be  observed  that 
the  court.  In  attempting  to  state  the  terms  of 
the  verbal  contract  relied  upon,  used  the 
phrase,  "adopt  her  and  make  her  his  heir  at 
law."  If  the  evidence  was  sufficient  to  sus- 
tain a  finding  of  a  verbal  contract  by  which 
William  Jacks  agreed  to  receive  the  appellee 
into  his  family,  keep  and  care  for  her  as 
Ills  own  child  and  make  her  his  heir,  and 
that  such  contract  has  been  fully  performed 
on  her  part,  ber  right  to  recover  would  be 
Just  the  same  as  though  the  contract  had 
been  as  the  court  stated  it.  If  tbey  had  for- 
mally and  legally  adopted  ber,  she  would 
have  sustained  to  them  the  relation  of  an 
heir,  so  that  it  ia  difficult  to  see  how  the 
Instruction  could  have  prejudiced  the  appel- 
lants. If,  as  the  Jury  found,  they  agreed  to 
take  and  raise  the  appellee  as  tbeir  own 
cliild  and  heir,  and  she  performed  ber  part 
of  the  agreement,  ber  rights  would  be  Just 
the  game  as  if  they  had  agreed  to  adopt  as 
well  as  to  make  her  their  beir.  In  our  view 
of  the  matter  no  possible  prejudice  could 
bave  resulted  from  the  language  in  the  in- 
struction, which  coupled  an  agreement  to 
adopt  with  an  agreement  to  make  appellee 
the  heir  of  her  foster  parents. 

The  instruction  that  the  written  memoran- 
dum itself  was  not  sufficient  to  entitle  ap- 
pellee to  recover,  but  might  be  considered 
together  with  all  the  other  drcumstances 
in  evidence  to  determine  whether  a  parol 
agreement  had  been  made,  was  proper.  It 
has  been  held  that  an  unsigned  memorandum 
of  a  proposed  contract,  made  prior  to  an 
Instrument  finally  executed,  may  be  received 
in  evidence  for  the  purpose  of  showing  the 
relation  of  ttae  parties,  where  that  will  throw 
light  on  their  understanding  with  regard  to 
the  subsequent  transaction.  Clark  t.  Town- 
send,  96  Kan.  660, 1S3  Pac.  666. 

Finally  it  is  urged  that  no  witness  testified 
to  the  terms  of  any  contract  between  Wil- 


liam Jacks  and  the  tutbet  Of  appdlee.  If 
the  memorandum  bad  been  in  the  handvrit- 
Ing  of  H.  P.  Large,  if  it  had  been  a  letter 
addressed  to  and  received  and  retained  by 
William  Jacks  stating,  in  the  same  language, 
the  terms  upon  which  Large  proxM>8ed  to  re- 
linquish his  rights  to  the  child,  it  would  be 
at  least  some  evidence  of  the  terms  of  a 
proposed  contract;  and  If  reinforced  by 
proof  of  the  subsequent  action  of  William 
Jacks  in  talcing  the  child  into  his  family, 
his  treatment  of  ber  thereafter  as  hla  own 
chUd,  and  Ills  statements  that  tbe  writing 
expressed  the  conditions  upon  wMdi  be  re- 
ceived her,  there  would  be  sufficient  drcom- 
stantlal  evidence  to  sustain  tbe  finding  of  tbe 
Jury. 

"It  [the  contract]  may  be  established  from 
such  facts  and  circumstances  as  will  raise  an 
implication  that  it  was  made,  and  may  have  re- 
inforcement from  the  evidence  of  the  conduct 
of  the  parties,  at  the  time  and  ivbaequentlf." 
(Italics  ours.)  EMson  v.  Parsons,  155  N.  T. 
555,  50  N.  B.  265,  cited  in  Anderson  v.  Ander- 
son, 75  Kan.  117,  127,  88  Pac.  743,  9  U  B.  A. 
(N.  S.)  229. 

Moreover,  we  bave  tbe  fact  that  the  mem- 
orandum was  in  tbe  bandwriting  of  William 
Jacks.  It  was  written  by  him  in  a  book, 
which  tbe  evidence  shows  was  regarded  as  a 
family  record;  it  was  often  referred  to  by 
William  Jacks  in  the  presence  of  friends  and 
relatives  of  the  appellee  and  other  menabers 
of  the  family  as  setting  forth  tbe  terms  upon 
which  the  appellee  bad  been  surrendered 
when  an  Infant  by  her  father  and  had  been 
taken  into  the  family.  Contracts  of  this 
nature  may  be  established  by  circumstantial 
evidence.  Blchel  v.  Oliver,  77  Kan.  e96,  95 
Pac.  396;  Smith  v.  Cameron,  92  Kan.  65(2. 
141  Pac.  696,  62  L.  B.  A.  (N.  S.)  1057.  and 
cases  cited  in  tbe  opinion. 

We  discover  no  reason  for  setting  aside  tbe 
decision  of  tbe  trial  court,  and  therefore  the 
Judgment  will  be  affirmed.  All  tbe  Josttioes 
concurring. 


CAPITAL  IRON  WORKS  CO.  t.  MABT- 
LAND  CASUALTY  CO.    (No.  20250.) 

(Supreme  Court  of  Kansas.    Nov.  U,  1816.) 
(Sfttabut  (y  the  Court.) 

1.  MEOHANICS'    LIKNS    «=>817    —    IlTDEinnTT 

AOAIRBT  LiKN— Action  on   Bond — LncrrA- 

noNS. 
The  time  for  commencing  an  action  under 
section  1  of  chapter  183  of  the  Laws  of  1909  is 
not  fixed  by  section  6267  of  the  General  Statutes 
of  1909  (Code  Civ.  Proc.  |  662). 

[Ed.  Note. — For  other  cases,  see   Mechanics' 
Liens,  Cent  Dig.  |  659;   Dec  Dig.  ^9317.] 

2.  Mbohanics'   Liens  «ts>S17  —  iNDEicKTrr 
AGAINST  Liens— AonoN  on  Bond. 

An  action  to  recover  tbe  cost  of  "extras"  esn 
be  maintained  on  a  building  contractor's  bond 
given  to  secure  the  faithful  performance  of  the 
contract,  or  given  to  secure  the  payment  of  all 
claims  which  might  become  the  basis  of  liens, 
and  to  comply  with  the  requirements  of  aectiuB 
5577  of  the  General  Statutes  of  1903,  where  the 
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contract  providea  for  alterations  in  the  plans  and 
ipecificationB  and  for  increasing  or  decreasing 
tbe  cost  of  construction  in  accordance  with  the 
changes  made. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  659;  Dec.  Dig.  «=>317.] 

Appeal  from  District  Oouzt,  Shawnee 
County. 

Action  by  the  Capital  Iron  Works  Com- 
pany ag&lnst  the  Maryland  Casualty  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant aiq>eala.    Affirmed. 

Ferry,  Doran  &  Cosgrove  and  J.  S.  Dean, 
all  of  Topeka,  for  appellant  Garver  &  Gar- 
Ter,  of  Topeka,  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  judgment  against  It  on  a  surety  bond. 
J.  B.  Betts  contracted  with  the  Board  of  Re- 
gents ot  the  State  UnlTeralty  to  erect  a  hos- 
pital building  at  Rosedale.  The  contract  con- 
tained this  provision: 

"Said  builder  shall,  before  entering  upon  the 
work,  execute  to  the  owner  two  bonds  in  form 
and  with  sureties  satisfactory  to  the  owner:  one 
bond  to  secure  the  faithful  performance  of  this 
contract,  and  the  other  conditioned  for  the  pay- 
ment of  all  claims  which  might  become  the  basis 
of  liens,  and  to  comply  with  the  requirements  of 
paragraph  5577,  General  Statutes  of  Kansas 
1905;  each  of  which  bonds  shall  be  in  amount 
equal  to  the  total  consideration  named  in  the 
contract." 

Two  separate  bonds,  exactly  alike  in  all 
particulars,  were  executed,  each  In  tbe  sum 
of  $36,247.  Each  contained  tbls  provision: 
"Kow,  therefore,  if  tbe  said  J.  B.  Betts  shall 
well  and  faithfully  perform  said  contract  on  his 
part  in  all  particulars,  and  shall  pay  all  indebt- 
edness incurred  for  labor  and  material  fomidted 
and  used  in  and  about  the  said  contract  work, 
or  which  might  become  the  basis  of  a  lien,  then 
this  obligation  shall  be  null  and  void;  otherwise 
to  be  in  full  force  and  effect." 

One  bond  was  filed  with  the  clerk  of  the 
district  coart  of  Donglas  county  and  one  was 
retained  by  the  Board  of  Regents.  I^is 
action  was  brought  to  recover  for  material 
furnished  by  the  plaintiff  to  J.  B.  Betts  and 
iised  in  the  building.  The  defendant  filed  a 
demurrer  to  the  petition  on  the  ground  that 
it  did  not  state  facts  suffld^t  to  constitute 
a  cause  of  action.  The  same  question  was 
raised  by  objection  to  the  Introduction  of 
evidence,  by  demurrer  to  the  evidence,  by 
objection  to  the  rendition  of  Judgment,  and 
by  motion  for  a  new  trial.  The  defendant 
argues  that  the  action  was  barred  by  section 
6257  of  tbe  General  Statutes  of  1909  (Code 
Civ.  Proc.  {  662). 

[1]  1.  Was  this  action  barred  by  any  stat- 
ute of  limitations?  The  contract  required 
J.  B.  Betts  to  give  a  bond  under  section  5577 
of  tbe  General  Statutes  of  1905.  That  sec- 
tion is  section  13  of  chapter  168  of  the  Laws 
of  1889,  and  appears  in  the  General  Statutes 
of  1901  as  section  5129,  which  was  amended 
by  section  1  of  chapter  183  of  the  Lews  of 
1909.  This  last  statute  is  found  as  a  sec- 
tion without  number  between  sections  6255 


and  6256  of  the  General  Statutes  of  1909, 
and  in  part  reads: 

"The  contractor  or  owner  mentioned  in  section 
1  of  this  act  may  execute  a  bond  to  the  state  of 
Kansas  for  the  use  of  all  persons  in  whose  favor 
liens  might  accrue  by  virtue  of  this  act,  condi- 
tioned for  the  payment  of  all  claims  which  might 
be  the  basis  of  liens ;  which  bond  shall  be  in  a 
sum  not  less  than  the  contract  price  and  signed 
by  a  surety  company  authorized  to  do  business 
in  Kansas.  *  •  •  Such  bond  shall  be  subject 
to  the  approval  of  the  clerk  of  the  district  court 
in  the  county  in  which  tbe  property  is  situated 
and  shall  be  filed  in  the  office  of  said  clerk. 
When  such  t>ond  is  so  approved  and  filed  no  lien 
shall  attach  under  this  act  •  •  •  Suits  may 
be  brought  on  said  bmids  by  any  person  inter- 
ested." 

Tbe  defendant  contends  that  section  5577 
of  the  General  Statutes  of  1905  was  repealed 
by  chapter  183  of  the  Laws  of  1909  and  has 
ceased  to  exist.  Section  6255  of  the  General 
Statutes  of  1909  Is  a  part  of  the  new  Code  Of 
Civil  Procedure,  and  is  a  contlnnatlon  of  sec- 
tion 5129  of  the  General  Statutes. of  1901 
and  of  section  5577  of  the  General  Statutes 
of  1905.  SecUon  6255  of  the  General  SUt- 
utes  of  1909  (Code  Civ.  Proc.  {  660)  and  sec- 
tion 1  of  chapter  183  of  tbe  Laws  of  1909 
provide  for  the  same  kind  of  a  bond  to  be 
given  for  tbe  same  punwses.  The  principal 
difference  between  the  two  sections  concerns 
the  sureties  who  sign  the  bond,  and  under 
the  statutory  rule  of  construction  (Gen.  Stat 
1909,  {  9037,  snbd.  1)  each  section  continues 
the  provisions  of  section  5129  of  the  General 
Statutes  ot  1901  and  of  section  5677  of  the 
General  Statotee  of  1905. 

Two  other  sections  of  the  General  Statutes 
of  1909,  6256  and  6257  (Code  Civ.  Proa  (| 
661,  662),  must  be  examined.  Section  6256 
reads: 

"That  whenever  any  public  officer  shall,  under 
the  laws  of  the  state,  enter  into  contract  in  any 
sum  exceeding  one  hundred  dollars,  with  any  per- 
son or  persons  for  the  purpose  of  making  any 
public  improvements,  or  constructing  any  public 
building  or  making  repairs  on  the  same,  such 
officer  shall  take  from  the  party  contracted  with 
a  bond  with  good  and  sufficient  sureties  to  the 
state  of  Kansas,  in  a  sum  not  less  than  tbe  sum 
total  in  the  contract,  conditioned  that  such  con- 
tractor or  contractors  shall  pay  all  indebtedness 
incurred  for  labor  or  material  furnished  in  the 
construction  of  said  public  building  or  in  making 
said  public  improvements." 

Section  6257  provides: 

"That  no  action  shaU  be  brought  on  said  bond 
[the  bond  prescribed  in  section  6256]  aftes  six 
montbs  from  the  completion  of  said  public  Im- 
provements or  public  buildings." 

Neither  sectlcm  1  of  chapter  183  of  the 
Laws  of  1909  nor  section  6255  of  the  Gener- 
al Statutes  of  1909  prescribes  any  time  with- 
in which  an  action  must  be  commenced  on  a 
bond  therein  provided  for.  The  repealing 
clause  of  chapter  182  of  the  Laws  of  1909, 
"an  act  concerning  the  Code  of  Civil  Proced- 
ure," reads: 

"Chapter  80  of  the  General  Statutes  of  1901, 
entitled  'An  act  to  establish  a  Code  of  Civil  Pro- 
cedure,' and  all  acts  amendatory  thereof  and 
supplemental  thereto,  are  herdiy  repealed,  save 
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and  except  such  a*  are  or  may  be  passed  at  the 
session  of  1909."    Laws  1909,  ch.  182,  §  755. 

Chapter  183  of  the  Laws  of  1909  Is  in  full 
force  and  effect,  and  governs  the  bond  pre- 
scribed In  the  contract  and  filed  with  the 
clerk  of  the  district  court.  Although  section 
6677  of  the  General  Statutes  of  1905  had  been 
rei>ealed  and  its  place  taken  by  section  1  of 
chapter  183  of  the  Laws  of  1909,  we  cannot 
assume  or  say  that  the  Board  of  Regents 
made  a  mistake  in  referring  to  section  5577 
with  sections  6578  and  6579  immediately  fol- 
lowing and  on  the  same  page. 

The  defendant  argues  that  this  bond  was 
given  under  section  6256  of  the  General  Stat- 
utes of  1909,  which,  with  slight  verbal  chang- 
es. Is  the  same  statute  as  section  6578  of  the 
General  Statutes  of  1906.  It  does  not  appear 
that  a  bond  was  not  given  under  this  stat- 
utory provision.  It  was  not  necessary  that 
the  contract  provide  that  such  a  bond  should 
be  given.  The  law  imposed  the  duty  on  the 
Board  of  Regents  to  take  that  bond  from  J. 
B.  Betts.  There  was  nothing  in  the  law  to 
prohibit  the  Board  of  Regents  requiring  a 
bond  In  addition  to  any  prescrit>ed  by  stat- 
ute. An  action  on  such  additional  bond 
would  not  bs  barred  by  the  statute  of  limi- 
tations until  five  years  had  elapsed  after 
the  cause  of  action  had  accrued.  Even 
if  it  be  granted  that  the  bond  filed  with 
the  clerk  of  the  district  court  was  given 
under  section  6266  of  the  General  Statutes 
of  1009,  the  terms  and  conditions  of  the  bond 
retained  by  tlie  Board  of  Regents  might  be 
such  as  the  parties  thereto  saw  fit  to  make. 
Compliance  with  the  terms  and  conditions 
of  the  bond  filed  with  the  clerk  of  the  dis- 
trict court  would  not  necessarily  be  a  compli- 
ance with  the  terms  and  conditions  of  the 
bond  retained  by  the  Board  of  Regents. 
Whether  this  action  was  brought  on  the 
bond  provided  for  by  section  5577  of  the 
General  Statutes  of  1903  (section  1  of  chap- 
ter 183  of  the  Laws  of  1900)  or  on  another  and 
additional  bond  required  by  the  Board  of 
Regents  and  not  prescribed  by  any  statute, 
the  action  was  not  barred  by  any  statute  of 
limitations,  and  It  follows  that  the  petition 
stated  a  cause  of  action. 

[I]  2.  On  the  trial,  the  plaintlfr  introduc- 
ed evidence  to  prove  that  It  had  furnished 
"extras,"  articles  not  called  for  by  the  con- 
tract. These  were  required  and  used  in  the 
construction  of  the  building  to  carry  out 
changes  made  In  the  plans  after  the  contract 
had  been  signed  and  the  bonds  had  been  glv- 
6n.  To  this  evidence  the  defendant  objected. 
We  have  before  us  a  copy  of  the  contract  be- 
tween J.  B.  Betts  and  the  Board  of  Regents. 
That  contract  makes  provision  for  altera- 
tions in  the  plans,  drawings,  specifications, 
and  elevations  of  the  building,  and  for  in- 
creasing or  decreasing  the  cost  of  construct- 
ing the  building  in  accordance  with  the 
changes  made.     Since  the  bond  stipulated 


that  "J.  B.  Betts  abaU  wcU  and  fsltlifariy 
perform  said  contract  on  his  part,"  diacges 
in  the  building  and  the  materials  therefor, 
and  in  the  cost  of  construction,  were  coo- 
templated.  The  "extras"  furnished  were 
within  the  terms  of  the  contract  and  tliere- 
fore  of  the  bond. 

The  Judgment  la  affirmed.   All  the  JusOxxm 
concurring. 


RANTOTTL  RURAL  HIGH  SCHOOL  IMSI 
NO.  2,  FRANKLIN  COUNTy,  v.  DAVIS, 

State  Auditor.     (No.  21068.) 

(Supreme  Court  of  Kansas.    Nor.  U,  ISliU 

fSyJlabui  hv  the  Court,) 

1.  Schools  and  School  Districts  ^»42(2>— 
Organization  or  Disthict— Pktition. 
A  petition  for  an  election  to  vote  on  estab- 
lishing and  locating  a  rural  hijeh  school  under 
chapter  311  of  the  Laws  of  1916  recited  that 
the  proposed  school  was  to  be  located  "irithin 
or  dose  to  the  village  of  Rantoal,'*  and  it  is 
held  that  the  location  so  designated  is  not  ao  in- 
definite or  defective  as  to  invalidate  the  or- 
ganization made  or  the  bonds  issued  in  parsii- 
ance  of  the  vote. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  |  86;  Dee.  Dig- 
«=»42(2).] 


{Additional  ByUahtu  ly  Bditorial  Staff.) 

2.   WOBDS  AND  PBBASE8— "OU>aE  TO." 

Ttie  term  "close  to"  is  defined  as  "near; 
very  near;    immediately  adjoining." 

8.  WOBDS  AMD  PhkABKS— "VlLLAOK" — "HAM- 
LET." 

A  "village"  or  "hamlet"  In  a  rural  com- 
munity may  be  no  more  than  a  store,  a  school, 
a  church,  and  two  or  three  reatdences. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hamlet; 
Village.] 

Original  proceeding  In  mandamus  by  the 
Rantoul  Rural  High  School  District  No.  2, 
Franklin  County,  against  W.  E.  Davla.  Au- 
ditor of  State.    Judgment  for  plaintiff. 

J.  P.  Coleman,  of  Topeka,  for  plaintiff. 
S.  M.  Brewster,  Atty.  Gen.,  for  defendant. 

JOHNSTON,  C.  J.  TlMs  Is  a  mandamus 
proceeding  to  compel  the  registration  at  ro- 
ral  high  school  bonds. 

At  an  elecUon  held  on  May  26,  1916.  It 
was  determined  to  establish  Rantonl  high 
school  No.  2  of  Franklin  county  under  the 
provisions  of  chapter  311  of  the  Laws  of 
1916,  and  to  issue  $10,000  worth  of  bonds  of 
the  district  for  the  construction  of  a  bish 
school  building.  The  officers  of  the  district 
executed  the  bonds  and  presented  them  to 
the  state  auditor  for  registration,  but  lie  de- 
clined to  register  them  upon  the  ground  that 
the  location  of  the  building  was  not  definite- 
ly stated  as  the  statute  requires.  In  tlie 
petition  for  the  location,  which  set  forth  the 
boundaries  of  the  district  and  the  amonnt 
of  the  bonds  proposed  to  be  issued,  it  was 
stated  that  the  high  school  was  to  be  located 
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"within  or  dose  to  fhe  village  of  BantouL" 
[1]  Is  the  statement  sufficient?  The  stat- 
ute provides  that  an  election'  to  establish  a 
rural  high  school  district  and  to  vote  bonds 
for  the  construction  of  a  school  building 
shall  be  held  whenever  a  petition  otherwise 
sufficient  is  presented  to  the  board  of  county 
commissioners  requesting  It  "to  call  a  spe- 
cial election  to  vote  on  establishing  and  lo- 
cating a  rural  high  school  and  to  vote  bonds 
for  the  construction  of  a  high  school  build- 
ing, the  proposed  location  and  the  amount  of 
the  bonds  proposed  to  be  stated  In  the  peti- 
tion," etc..  Laws  1915,  c.  Sll,  S  2.  It  is  con- 
tended that  the  location  is  to  be  fixed  by  the 
electors,  and  not  by  the  school  board,  and 
that  to  comply  with  the  statute  the  particu- 
lar spot  or  piece  of  land  upon  which  the 
building  Is  to  be  erected  must  be  stated. 
This  strict  Interpretation  of  the  term  loca- 
tion in  the  connection  in  which  it  Is  used 
was  rejected  in  Miely  v.  ffietzger,  87  Kan. 
804,  156  Paa  753,  where  the  statute  in  ques- 
tion was  under  consideration.  The  view 
taken  was  that  the  Legislature  did  not  in- 
tend that  the  precise  spot  on  which  the 
building  was  to  stand  should  be  stated  in 
the  petition,  but  that  it  would  be  enough  if 
the  municipality,  district,  neighborhood,  or 
locality  within  wbida.  the  building  was  to  be 
erected  was  stated.  There  the  location  stat- 
ed in  the  petition  was  "within  Ozawkie, 
Kan.,"  which  Is  an  unincorporated  village, 
and  It  was  held  that  the  proposed  location 
was  stated  with  sufficient  definiteness  to 
naeet  the  purposes  of  the  statute.  Follow- 
ing this  view,  it  must  be  held  that  the  bonds 
In  question  are  not  invalid,  because  the  lo- 
cation of  the  high  school  was  not  properly 
stated  in  the  petition.  Here  the  location  is 
"within  or  close  to  the  village  of  Rantonl." 
[2,  S]  The  term  "dose  to"  is  defined  as 
"near;  very  near;  and  immediately  adjoin- 
ing." If  the  location  named  for  a  high 
school  building  Is  in  a  rural  district  which 
has  no  definite  boundaries,  the  term  "with- 
in" may  be  inappropriate.  A  village  or 
hamlet  in  a  rural  community  may  be  no 
more  than  a  store,  a  school,  a  church  and 
two  or  three  residences,  and  in  such  a  .case 
a  statement  that  a  high  school  was  to  be  lo- 
cated within  or  close  to  the  village  would  be 
about  as  definite  a  designation  as  would  be 
practicable  without  naming  the  particular 
spot  on  which  the  building  was  to  rest.  In 
such  a  case  to  name  a  location  close  to  a 
Llll,  mound,  or  other  well-known  natural  ob- 
ject or  to  the  intersection  of  certain  high- 
ways within  the  district  would  be  reasonably 
definite.  Likewise  to  name  a  location  as 
"within  or  close  to"  the  group  of  houses  con- 
stituting the  village  of  Rantoul  appears  to 
us  to  meet  the  requirements  of  the  statute, 
and  It  must  therefore  be  held  that  there  are 
no  valid  objections  to  the  registration  of  the 
bonds.     This  being  decided,  the  state  audi- 


tor win  doubtless  register  the  bonds,  and  the 
formal  issuance  of  the  peremptory  writ  will 
be  unnecessary. 

Judgment  for  the  plalntifF.    All  the  Jus- 
tices concurring. 


STATE  V.  COVINGTON.    (No.  20611.) 
(Supreme  Coart  of  Kansas.    Nov.  11,  1916.) 

(Syttattu  (y  Me  Court.) 

1.  RiiPfe  4b967(B)— Atxeuft— QuEsnoiTs  fob 
Just. 

In  a  prosecution  for  an  attempt  to  commit 
rape,  the  character  and  extent  of  the  resistance 
of  the  woman  are  questions  for  the  Jnry  to  de- 
termine. 

[Bd.  Note.— For  other  cases,  see  Bape,  Oent. 
Dig.  I  87;    Dec.  Dig.  <8=»67(6).] 

2.  Rape   $=953(1)— ATTEicPT—EvinxNCB—Sor- 

MOntNCY. 

In  this  case  It  Is  held  that  there  Is  sufficient 
evidence  of  overt  acts  showing  an  intent,  cou- 
pled with  an  actnal  or  apparent  present  ability 
to  complete  the  offoise. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  i  78;   Dec.  Dig.  «=s53(l).] 

3.  Objections  to  Testiuony  —  Oorolusion 
OF  Witness. 

Objections  to  testimony  on  the  groand  that 
the  qnestlons  called  for  the  condnsion  of  the 
witness  held  to  b«  without  merit. 

4.  CanuNAi,  Law  €=>361(1)— Evidbnob— In* 

TENT. 

In  a  prosecution  for  an  attempt  to  commit 
rape  the  defendant  brought  out  the  fact  that  on 
another  occasion  he  bad  visited  at  the  bouse  of 
complaining  witness.  EM,  not  prejudicial  er- 
ror to  permit  the  complaining  witness  to  state^ 
in  explanation  of  the  circumstances  of  the  for- 
mer visit,  that  he  came  for  the  same  purpose. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  CentJ^ig.  {{  802,  806;  Dec.Dig.  «=9361(1).} 

6.  Obiuinai.  Law  «=9369(8)  —  Bvidxhox  — 
Otbxb  Offenses. 

Under  the  circumstances  stated  in  the  opin- 
ion there  was  no  prejudicial  error  in  permitting 
the  complaining  witness  to  testify  to  a  conver- 
sation between  herself  and  husband  which  oc- 
curred prior  to  the  all^^  assault,  and  which 
referred  to  an  alleged  attempt  by  defendant  to 
commit  the  same  offense  upon  another  woman ; 
the  conrt  having  charged  the  jury  not  to  consid- 
er any  statements  in  reference  to  an  assault  on 
the  other  woman  as  any  evidence  tending  to 
show  that  such  assault  was  in  fact  made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |g  822,  823;  Dec.  Dig.  <S=» 
369(8).] 

6.  CBiiaNAL  Law  «=3S29(1)— iNBTBUcnoNS— 
Requests. 

Certain  instructions  requested  by  defendant 
are  held  to  have  been  inapplicable  in  a  case 
where  the  corroborating  testimony  was  not 
purely  circumstantial.  Other  requested  instruc- 
tions are  held  to  have  been  properly  refused 
llecause  covered  by  instructions  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;   Dec.  Dig.  «=>829(l).l 

7.  Cbiminai.  Law   «s3814(18)— Inbtbuctions 
— ^Applicability— Rape— Attempt, 

An  instruction  that  if  the  complaining  wit- 
ness failed  to  malce  any  outcry  or  concealed  the 
attempt  for  any  length  of  time  after  she  had  an 
opportunity  to  complain,  these  and  like  circum- 
stances would  carry  a  strong  presumption  that 
her  testimony  was  false  was  properly  refused. 
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on  the  gronnd  that  In  this  case  there  was  no 
concealment  of  the  attempt,  and  the  testimony 
showed  that  the  husband  discovered  the  attempt 
while  it  was  being  made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  1890,  1979;  Dec,  Dig.  «S= 
814(18).] 

Appeal  from  District  Court,  Smith  County. 

A,  M.  Covington  was  convicted  of  an  at- 
tempt to  commit  rape,  and  appeals.  Af- 
firmed. 

Mahln,  Mabin  ft  llahln,  of  Smith  Center, 
for  appellant.  S.  M.  Brewster,  Atty.  Gen., 
and  W.  S.  Bice,  E.  S.  Bice,  and  Bellban  & 
Belihan,  all  of  Smith  Center,  for  the  State. 

PORTER,  J.  The  defendant  appeals  from 
a  conviction  of  the  charge  of  an  attempt  to 
commit  rape. 

The  complaining  witness,  a  woman  26 
years  old,  is  the  vrlfe  of  C.  O.  Lewis,  the  de- 
pot agent  at  the  village  of  Cedar.  Defend- 
ant is  a  single  man  40  years  old.  The  Levris 
home  is  north  of  the  railroad  track  and  two 
or  three  blocks  from  the  station.  Defend- 
ant's home  was  about  30  yards  distant  from 
that  of  the  complaining  witness,  and  he  was 
in  the  habit  of  getting  water  from  a  well  at 
the  Lewis  house.  Other  houses  in  the  imme- 
diate neighborhood  were  two  blocks  distant, 
the  view  from  them  being  to  some  extent 
obscured  by  growing  crops.  Complaining  wit- 
ness testified  that  she  was  out  In  the  yard 
about  1  o'clock  in  the  afternoon  looking  for 
her  three  year  old  child  who  was  down  near 
the  premises  of  the  defendant;  that  defend- 
ant came  over  to  her  yard  and  had  some  con- 
versation with  her,  and  tried  to  induce  her 
not  to  go  to  look  for  her  child;  that  he  kept 
following  close  to  her,  and  that  she  backed 
away  from  him,  but  he  continued  following 
her ;  that  she  told  him  not  to  lay  his  hands 
on  her  and  gave  him  a  push.  She  said  that 
she  ran  into  the  house  and  tried  to  shut  the 
screen  door,  but  he  prevented  her  from  doing 
so,  and  followed  her  into  the  house  and  into 
her  bedroom,  where  he  grabbed  her  and  for- 
cibly threw  her  on  the  bed.  Her  testimony 
is  that  she  scuffled  with  him  and  made  all 
the  resistance  possible,  and  told  him  that  she 
had  sent  her  little  girl  to  the  depot  for  her 
husband,  although  the  little  girl  was  at 
school,  and  that  her  husband  would  soon  be 
there  and  would  kill  him,  and  that  she  would 
kill  liim  when  she  got  up.  About  this  time 
her  husband  appeared  at  the  house. 

C.  L.  Draper  who  had  been  driving  along 
the  road,  testified  that  he  saw  the  defendant 
following  Mrs.  Lewis  up;  saw  her  dodge  to 
get  away  from  him  in  the  yard:  saw  him 
Intercept  her  and  saw  her  strike  several 
times  at  the  defendant.  Draper  drove  to  the 
depot  where  the  husband  was  and  told  him 
to  go  down  to  his  house,  that  there  was 
something  wrong,  and  that  Covington  and 
his  wife  were  having  trouble.  Lewis  got  on 
a  horse  and  rode  home  Immediately.  Levsis 
testified  that  when  he  came  to  the  door  he 


saw  his  wife  struggling  with  the  def^dant 
on  the  bed,  and  he  went  upstairs  to  get  a 
revolver  because  he  was  a  cripple  and  did  not 
feel  equal  to  a  physical  encounter  with  the 
defendant  Immediately  thereafter  the  de- 
fendant ran  out  of  the  house,  leaving  his  hat 
on  the  floor,  and  Lewis  shot  at  him  from  an 
upstairs  window.  Mrs.  Lewis  went  upstairs 
and  told  him  not  to  kill  defendant,  as  Cov- 
ington had  not  accomplished  his  purpose. 
He  ordered  his  wife  to  go  to  the  depot,  and 
shortly  thereafter  followed  her  there.  The 
defendant  went  to  a  mill  a  few  blocks  dis- 
tant, and  sent  word  to  the  miller  that  he 
wanted  to  see  him,  and  when  the  miller 
came,  endeavored  to  sell  his  hogs  to  blm  in 
order  to  get  money  to  leave  town.  He  was 
shortly  thereafter  arrested. 

[1]  It  Is  urged  that  the  verdict  and  jadg- 
ment  are  not  supported  by  the  evidence. 
This  claim  is  based  to  some  extent  upon  the 
fact  that  the  complaining  witness  admitted 
she  did  not  scream  or  call  oat,  bat  she  said 
that  she  did  not  think  of  that.  It  is  insisted 
that  since  there  is  no  evidence  that  she  made 
an  outcry,  the  jury  were  not  justified  in  find- 
ing that  there  was  an  attempt  to  commit  a 
rape.  She  explained  to  the  satisfaction  ct 
the  jury  her  efforts  to  prevent  the  accom- 
plishment of  the  crime  of  rape,  and  the  char- 
acter and  extent  of  her  resistance  were  qnes- 
tlons  for  the  jury  to  determine. 

[2]  It  is  argued  that  the  evidence  did  not 
sustain  the  charge  that  there  was  an  attempt 
to  commit  a  rape  because  it  goes  no  far- 
ther than  to  show  acts  which  were  merely 
preparatory  to  the  commission  of  a  crime, 
and  not  snch  as  would  lead  to  its  ccmmis- 
slon.    Authorities  are  cited  to  the  effect  that: 

"To  constitute  an  attempt  to  rape,  there  most 
be  something  more  than  mere  preparation;  ther* 
must  be  some  overt  act  with  intpnt  to  commit 
the  crime,  coupled  with  an  actual  or  apnarent 
present  ability  to  complete  the  crime."  33  Cyc 
1431. 

In  Be  Lloyd,  Petitioner,  61  Kan.  SOI.  33 
Pac.  307,  it  was  said: 

"Before  there  can  be  a  conviction  in  such  a 
case,  there  must  be  not  only  the  criminal  intent, 
but  overt  acts  toward  the  commission  of  the  of- 
fense mast  be  proven;  and  the  attempt  must 
progress  sufficiently  toward  execution  to  clearly 
show  the  criminal  intent  of  -  the  defendant" 
Paragraph  8,  ByL 

We  think  there  was  sufficient  evidence 
of  overt  acts  whldi  showed  an  intent,  cou- 
pled with  an  actual  or  apparent  present 
ability  to  complete  the  offense.  There  was 
some  evidence  that  an  attempt  to  commit 
rape  was  prevented  by  the  appearance  of  the 
husband.  How  long  the  woman's  resistance 
might  have  prevented  it,  of  course,  Is  mere 
speculation.  We  are  not  impressed  with  the 
argument  advanced  that  the  evidence  shows 
defendant  did  nothing  more  than  a  woman 
might  have  done  toward  the  complaining 
witness. 

[3,  ♦]  The  objection  to  some  of  the  testi- 
mony on  the  ground  that  the,q)ie8tioiui  called 
Digitized  by  CjOOQ  IC 


KaiL) 


STATB  T.  OOVBJOTON 


1011 


for  tba  coaclnsloii  of  tiie  witness  Is  witbout 
merit.  Another  contention  of  tbe  defendant 
Is  that  after  his  cotmsel  bad  asked  the  com- 
plaining witness  whether  the  defendant  had 
not  been  there  at  her  house  another  time, 
the  court  permitted  her  to  testify  in  redirect 
examination  that  he  had  been  there  about 
three  weeks  before,  and  that  be  came  for 
tbe  same  purpose,  (te  recross-ezamlnation 
the  same  question  was  asked  her,  and  she 
testified  to  the  same  etCect.  We  think  the 
evidence  was  competent  as  some  evidence  of 
defendant's  Intent  in  following  the  complain- 
ing witness  into  the  house  at  the  time  charg- 
ed in  the  Information.  The  defendant  first 
brought  out  the  fact  that  he  had  been  at 
the  house  before,  and  it  was  proper  to  permit 
tbe  complaining  witness  to  explain  the  dr- 
comstances  of  his  former  visit.  The  court 
instructed  the  Jury  to  disregard  the  answer 
of  the  witness  where  she  stated  what  she 
supposed  his  purpose  was  In  coming  to  the 
house. 

[S]  It  Is  contended  that  there  was  pre]* 
adlclal  error  in  permitting  the  complaining 
witness  to  testlfjr  to  a  conversation  between 
herself  and  her  husband  which  occurred 
some  time  before  the  alleged  assault.  In 
cross-examining  Mrs.  Lewis  She  was  asked: 

"Q.  Why  was  It  you  didn't  tell  your  husband 
the  first  time?  A.  It  was  this:  We  had  talked 
about  him  attempting  to  rape  Mrs. " 

Here  an  objection  was  interposed  to  any 
conversation  with  ber  husband  for  the  reason 
that  the  qaestlon  asked  her  didn't  call  for 
any  such  answer.  Ih^  objection  was  over- 
ruled, and  counsel  for  defendant  again  asked 
her: 

"Q.  Tdl  why  you  didn't  want  to  tell  him  the 
first  time.  A.  Tbe  reason  I  didn't  tell  my  hus- 
band ;    we  had  talked  about  him  attempting  to 

rape  Mrs. .    He  said  that  if  he  tried  that 

on  a  woman  of  his,  he  would  kill  him,  and  for 
that  reason  I  didn't  tell  him.  I  was  afraid  my 
husband  would  be  punished.  He  hadn't  any 
money  to  get  out  of  it,  and  I  had  no  way  to  sup- 
port myself  and  children,  and  knew  be  would 
kill  him.  I  don't  know  that  anyone  ever  told 
me  he  tried  to  rape  Mrs.  — — .    Mrs, 


never  did.  Q.  So  nobody  up  to  that  time  bad 
told  you,  and  nobody  has  told  you  since  that 
time,  that  he  ever  attempted  to  rape  anybody? 
A.  I  don't  know  that  they  have,  not  in  plain 
words." 

The  defendant  asked  tbe  court  to  Instruct 
tbe  Jury  to  disregard  the  statements  of  the 
witness  as  to  tbe  alleged  attempt  to  rape  the 
other  woman,  but  tbe  request  was  denied. 
At  the  conclusion  of  the  testimony,  however, 
tbe  court  charged  the  Jury  not  to  consider 
any  statements  of  Mrs.  Lewis  in  reference  to 
an  assault  on  the  other  woman  as  any  evi- 
dence tending  to  show  that  such  an  assault 
was  In  fact  made.  We  think  there  was  no 
error  within  the  rule  declared  In  State  v. 
Marsee,  83  Kan.  600,  144  Pac.  833.  In  that 
case  a  convlctl<Mi  was  set  aside  because  the 
state  was  permitted  to  introduce  evidence  of 
a  collateral  issue  strongly  tending  to  arouse 
passion  against  tbe  defendant,  the  evidence 


admitted  being  to  the  effect  that  the  defend- 
ant had  been  accused  by  his  own  daughter  of 
attempting  Improper  liberties  with  her.  In 
the  present  case,  the  defendant,  after  having 
discovered  how  the  witness  proposed  to  an- 
swer the  question,  insisted  upon  having  her 
state  why  it  was  that  she  had  not  Informed 
her  husband  of  what  occurred  at  defend- 
ant's previous  visit  Having  insisted  upon 
getting  in  the  evidence  as  to  the  collateral 
issue,  the  defendant  ought  not  now  to  have 
the  right  to  claim  that  he  was  prejudiced  by 
the  answer.  Besides,  the  court  Instructed 
the  Jury  not  to  regard  it  as  any  evidence  of 
the  former  offense.  For  the  same  reasons 
we  think  there  was  no  error  In  refusing  in- 
structions asked  by  the  defendant,  withdraw- 
ing from  the  consideration  of  the  Jury  for 
any  purpose  statements  with  reference  to  an 
assanlt  upon  the  other  woman. 

The  defendant  was  a  witness,  and  while  he 
admitted  that  he  had  been  present  at  the 
house,  he  denied  any  attempt  to  commit  the 
offense  charged.  Be  admitted  having  the 
conversation  with  the  miller  at  the  time  be 
tried  to  sell  his  hogs,  but  denied  any  Inten- 
tion of  having  Intercourse  with  the  com- 
plaining witness.  His  explanation  of  what 
occurred  in  the  yard  was  that  he  and  Mrs. 
Lewis  were  both  in  fan.  He  testified  that  he 
did  not  know  of  any  reason  why  be  followed 
her  Into  the  house.  It  Is  to  his  credit  that 
he  made  no  attempt  to  blacken  the  character 
of  the  complaining  witness,  although  the  in- 
ference was  attempted  to  be  left  with  tbe 
Jury  that  bis  presence  at  tbe  bouse  was  not 
in  any  way  resented  by  her,  and  that  their 
relations  were  entirely  friendly.  Mrs.  Lewis 
admitted  she  made  no  attempt  to  explain  to 
her  husband  at  the  house  how  the  defend- 
ant came  to  be  there;  and  there  was  some 
evidence  that  afterwards,  when  ber  husband 
came  to  the  depot,  he  was  angry  with  his 
wife  and  swore  at  her.  She  testified,  how- 
ever, that  he  was  angry  because  she  had  not 
informed  blm  of  the  fact  that  the  defendant 
bad  been  at  the  house  the  first  time  All 
these  matters,  however,  were  questions  for 
tbe  Jury.  They  have  passed  upon  the  evi- 
dence, and  found  the  defendant  guilty. 

[6]  There  was  no  error  In  refusing  the  re- 
quested instructions.  Some  of  them  were 
wholly  Inai^llcable.  There  was  direct  evi- 
dence of  two  others  besides  the  oomplalnlng 
witness,  tending  to  support  her  version  of 
the  affair,  and  some  of  the  Instructions  re- 
quested would  be  applicable  only  in  a  case 
where  the  corroborating  testimony  was  pure- 
ly circumstantial.  Some  of  tbe  requested  in- 
structions were  fully  covered  by  those  given. 

[7]  The  court  properly  refused  to  give  re- 
quested Instruction  No.  7  that  If  the  com- 
plaining witness  failed  to  make  any  outcry 
at  the  time,  or  concealed  the  attempt  for  any 
length  of  time  after  she  had  an  opportunity 
to  complain,  these  and  like  drcumstances 
would  carry  a  strong  presonvtlon  tbat  her 
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testimony  was  false.  There  was  no  conceal- 
ment in  this  case  of  ttie  attempt.  Her  hus- 
band testified  that  he  discovered  the  attempt 
while  it  was  being  made.  It  would  not  be 
proper  for  the  court,  tinder  the  circumstanc- 
es, to  charge  that  her  failure  to  make  an 
outcry  that  could  have  been  heard  by  others 
carried  any  such  presumption. 

We  find  no  error  In  the  record,  and  the 
judgment  wlU  be  affirmed.  All  the  Justices 
concurring. 


FISHER  et  al.,  Board  of  Rural  High  School 
Dist  No.  1,  Stafford  County,  v.  BECK,  Coun- 
.  17  Superintendent,  et  al.     (No.  21015.) 
(Supreme  Court  of  Kansas.     Nov.  11,  1916.) 

(Byllahus  ty  the  Court.} 

Schools  and  School  Districts  ®s>42(2),  110 
—High  School  Districts— Taxation— Stat- 

UTOBY  PKOVISIONS. 

Rural  high  school  districts  created  under 
chapter  311  of  the  Laws  of  1915  are  not  within 
the  operation  of  the  Barnes  High  School  Law 
(Laws  1905,  c.  397),  and  are  not  entitled  to  share 
in  the  fund  derived  from  a  levy  made  under  the 
Barnes  Law. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |S  86,  261-264; 
Dec.  Dig.  <Ss>42(2),  110.] 

Dawson,  J.,  dissenting. 

Original  application  by  J.  0.  Fisher  and 
others,  constituting  the  Board  of  Rural  High 
School  District  No.  1,  Stafford  County,  for 
mandamus  to  Anna  M.  Becic,  County  Superin- 
tendent, and  othera    Denied. 

Herbert  J.  Seals  and  Ray  H.  Reals,  both 
St  John,  for  plalntlfFs.  Robert  Garvin,  of 
St.  John,  for  defendanta 

JOHNSTON,  O.  J.  Is  rural  high  school 
district  No.  1  of  Stafford  county  within  the 
operation  of  chapter  397  of  the  Laws  of 
1905,  and  the  amendments  thereto,  known 
as  the  Barnes  High  School  Law,  and  entitled 
to  share  in  the  benefits  of  that  law? 

For  several  years  before  June  24,  1916, 
school  district  No.  40,  an  ordinary  school 
district,  had  been  in  existence  and  included 
within  its  boundaries  13  sections  of  land  in 
Stafford  county.  For  some  time  it  had  main- 
tained a  high  school  in  compliance  with  the 
requirements  of  the  Barnes  Law,  and  had 
participated  in  the  funds  raised  under  that 
law.  After  chapter  311  of  the  laws  of  1916, 
known  as  the  Rural  High  School  Law,  was 
enacted,  and  in  pursuance  of  an  election  held 
on  June  24,  1916,  rural  high  school  district 
No.  1  of  Stafford  county  was  organized,  and 
it  comprises  45  sections  of  land,  89^^  of 
which  are  in  Stafford  county  and  6^  of  them 
in  Pratt  county.  The  13  sections  which  form- 
ed school  district  No.  40  are  included  in  the 
bounds  of  rural  high  school  district  No.  X. 
At  the  end  of  the  school  year  1916  the  princi- 
pal of  the  rural  high  sdiool  made  a  r^ort 
to  the  county  superintendent  as  to  the  condi- 


tion of  the  school  and  the  work  which  hid 
been  done  there.  This  report  was  accepted 
and  approved  by  the  county  superintendent, 
and  she  thereupon  certified  that  the  plaintiff 
district  and  three  others  had  maintained 
high  schools  with  courses  of  instmction 
which  entitled  the  pupils  who  complied  with 
them  to  entrance  to  the  freshman  da^  of 
the  state  university,  and  that  they  measured 
up  to  the  requirements  of  the  Barnes  Law 
in  that  respect  At  the  same  time  she  cer- 
tified to  the  board  of  county  commissioners 
an  amount  necessary  for  the  maintenance  of 
three  high  schools  in  Stafford  county,  bnt 
omitted  rural  high  school  No.  1  from  tbe  list 
upon  the  theory  that  it  was  not  within  the 
application  of  the  Barnes  Iaw,  and  was  not 
entitled  to  its  benefits.  Accordingly  the 
county  commissioners  declined  to  make  a 
levy  under  the  Barnes  Law  for  the  support 
of  the  plaintiff.  This  proceeding  was  brought 
to  compel  these  officers  to  provide  for  tbe 
maintenance  of  the  plaintiff  under  the  Barnes 
Law,  and  the  only  question  presented  here  is 
whether  the  plaintiff  comes  witUn  tlie  pup- 
pose  and  scope  of  that  law. 

The  plaintiff  was  created  in  the  manner 
provided  by  the  Rural  Law,  is  a  distinct  en- 
tity, and  not  in  a  class  with  ordinary  school 
districts.  If  the  electors  in  a  prescribed 
territory  vote  to  establish  a  rural  high  school, 
a  school  board  is  elected  for  the  government 
of  the  schools,  which  has  power  to  secnre 
Sites  by  donation,  purchase,  or  condemnation. 
The  annual  meeting  of  such  organization  is 
held  on  the  day  preceding  the  day  on  which 
school  districts  hold  their  meetings,  and  at 
such  meeting  a  levy  is  to  be  made,  not  ex- 
ceeding four  mills  on  the  dollar  of  valuation 
upon  all  the  taxable  property  in  the  district 
to  pay  teachers  and  the  incidental  expenses 
of  the  rural  high  school  and  to  create  sink- 
ing funds  to  meet  its  obligations.  The  levy 
when  made  is  certified  to  the  county  clerk, 
who  directly  extends  it  upon  the  tax  roll, 
and  the  treasurer  is  authorized  to  collect 
and  pay  over  the  taxes  as  is  provided  in  the 
case  of  school  distrlcta  Any  pupU  in  the 
district  who  lias  completed  the  prescribed 
course  for  district  schools  Is  eligible  tar  ad- 
mission to  the  high  school  and  the  mral 
high  sdiool  board  may,  with  the  approval  of 
the  county  superintendent,  provide  for  teach- 
ing any  branches  in  the  course  of  study  for 
elementary  district  schools.  Tbe  tnltioQ  In 
the  high  school  is  to  be  free  to  all  pupils  re- 
siding in  the  high  school  district,  and  while 
nonresident  pupils  may  be  admitted  on  the 
payment  o£.fees  to  be  fixed  by  tbe  board,  they 
can  never  be  admitted  to  the  exclosicMi  of  a 
resident  putdL  Adjacent  territory  may  be 
added  to  the  high  school  district,  and  there- 
after such  attached  territory  shall  bear  its 
full  proportion  of  all  eKpenses  of  the  rural 
high  sdural.  The  act  under  whi«A  the  plain- 
tiff and  other  rural  high  sdioola  were  or- 
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ganlMd  wtm  obyloably  Intended  as  a  sabstl- 
tiite  for  townab^  blgb  schbols.  Previously 
the  Ijegldature  bad  authorized  tbe  establlab- 
ment  of  county  high  schools  In  the  manner 
provided  In  the  General  Statutes  of  1009, 
section  7765  and  sections  Immediately  follow- 
ing. Later  the  Barnes  taw  was  enacted  un- 
der the  statute  mentlcmed,  and  still  later  by 
chapter  262  of  the  I^aws  of  1911  it  provided 
for  township  high  schools.  The  Bural  I«w 
was  house  bill  No.  86  and  was  presented  as 
an  amendment  of  the  township  high  school 
law.  Its  term  indicated  that  it  was  not  with- 
in the  operation  of  the  Barnes  Law,  and  the 
title  of  the  original  bill  declared  that  the  high 
schools  formed  under  It  shonld  be  exempt 
from  the  operation  of  the  Barnes  Law.  The 
blU  was  modified  and  elaborated  somewhat, 
but  after  providing  for  the  establishment 
of  rural  high  schools,  it  repeals  the  two  acts 
under  which  township  high  schools  were 
maintained.  It  Is  clear  therefore  that  it  was 
Intended  as  a  substitnte  for  the  township 
high  school  law,  and  was  changed  so  that  the 
organization  should  not  be  confined  to  a  sin- 
gle township,  but  might  Include  the  territory 
of  several  townships  or  parts  of  townships  In 
one  or  more  counties. 

There  are  a  number  of  differences  between 
such  districts  and  ordinary  school  districts 
to  which  the  Barnes  Law  is  made  applicable. 
After  forming  an  organization  of  Its  own  as 
the  Rural  Law  prescribes,  it  is  provided  that 
it  shall  hold,  annual  meetings  on  a  day  other 
tban  the  oae  on  which  annual  meetings  of 
school  districts  are  held.  The  rural  school 
board  makes  a  levy  of  taxes  on  a  fixed  limit, 
which  tbe  county  clerk  is  required  to  enter  on 
the  tax  roll,  while  school  districts  do  no  more 
tban  to  certify  the  amounts  required  for 
school  purposes,  and  the  duty  of  making  the 
levy  is  vested  in  the  county  commlsaloners. 
The  tax  is  levied  on  all  the  property  within 
tbe  high  school  district  for  the  maintenance 
of  the  schools,  while  for  high  schools  main- 
tained under  the  Barnes  Law  it  Is  levied  on 
all  tbe  property  within  the  county.  If  it  had 
been  the  intenti<Hi  of  the  Legislature  to  main- 
tain rural  bigb  schools  from  tbe  funds  raised 
under  the  Barnes  Act,  a  levy  on  the  prop- 
erty of  the  district  for  the  same  purpose  was 
unnecessary.  A  rural  high  school  district 
may  be  constituted  of  territory  from  more 
than  one  county.  In  such  a  case  a  levy  may 
be  made  upon  all  the  property  within  the  dis- 
trict, and  the  money  derived  from  It  expend- 
ed for  the  benefit  of  the  whole  district,  while 
under  the  Barnes  Law  tbe  fund  raised  Is  a 
county  fund,  and  cannot  be  expended  for  the 
benefit  of  the  people  of  a  district  outside  of 
tbe  county  in  which  the  fund  is  raised.  Pro- 
Tision  is  made  for  ordinary  Joint  school  dis- 
tricts (Laws  1911,  c.  272),  but  none  is  made 
for  a  rural  high  school  district  comprising 
territory  in  more  than  one  county,  one  of 
wblA  may  be  or  may  not  be  operating  un- 


der tbe  Barnes  Law.  The  tuition  Is  to  be 
free  to  all  pupils  resident  In  tbe  rural  hi'^h 
school  district  comprising  the  territory  in 
two  or  more  counties,  but  under  the  Barnes 
Law  a  pupil  outside  of  the  county  raising 
the  fund  could  not  partidimte  in  Its  bene- 
fits.' The  provisions  as  to  the  course  of 
study  under  the  two  laws  do  not  coincide. 
Under  the  Rural  Law  the  course  of  study 
shall  be  such  as  the  rural  high  school 
board  shall  prescribe  with  such  modifica- 
tions as  the  state  board  of  education  may 
deem  to  be  necessary  to  promote  the  use- 
fulness and  e£9ciency  of  such  schools  (Laws 
1915,  c.  311,  i  9),  while  under  the  Barnes 
Law  two  courses  of  study  are  provided, 
both  of  which  require  four  years'  work, 
namely: 

"A  college  preparatory  course,  which  shall  ful- 
ly prepare  those  who  complete  it  to  enter  the 
freshman  class  of  the  college  of  liberal  arts  and 
sciences  of  the  University  of  Kansas,  and  a  gen- 
eral course,  designed  for  those  who  do  not  intend 
to  continue  school  work  beyond  the  high  schooL" 
Gen.  Stat.  1909,  |  7799. 

The  length  of  the  course  required  under 
the  Bural  Law  Is  not  prescribed.  It  may  be 
one  or  more  years  as  the  rural  board  may 
determine,  and  it  is  not  required  that  those 
who  take  it  shall  be  up  to  the  standard  which 
will  admit  them  to  the  freshman  class  of 
the  Kansas  University.  Under  the  Rural 
Law  provisions  may  be  made  and  money  ex- 
pended for  teaching  any  branch  belonging  to 
the  course  of  study  in  elementary  district 
schools,  while  under  the  Barnes  Law  it  is 
provided  that  "no  part  of  said  general  high 
school  fund  shall  ever  be  used  for  other  than 
high  school  purposes."  Gen.  Stat  1909,  S 
7794. 

School  district  No.  40,  whose  territory 
was  included  in  tbe  rural  high  school  dis- 
trict, abandoned  its  high  school  and  its 
rights  to  share  in  the  benefits  of  tbe  Barnes 
Law  when  the  people  of  the  district  united 
In  forming  the  new  organization  under  the 
Rural  Law.  It  has  no  right  to  participate  lu 
tbe  funds  provided  under  the  Barnes  Law 
unless  it  maintains  a  high  school.  This  it 
has  not  done,  and  the  fact  that  some  of  the 
pupils  formerly  attending  the  high  school  are 
now  in  attendance  at  the  rural  high  school 
does  not  change  tbe  rights  of  tbe  latter  under 
the  law,  nor  make  it  subject  to  tbe  Barnes 
Law.  Tbe  features  mentioned — and  there 
are  still  others  that  might  be  pointed  out — 
show  that  the  Legislature  did  not  Intend 
that  rural  high  schools  should  be  brought 
within  the  operation  of  tbe  Barnes  Law, 
nor  participate  In  tbe  fund  provided  under  it. 

The  writ  of  mandamus  asked  for  wilt 
therefore  be  denied. 

BUROH,  MASON,  PORTBR,  WEST,  and 
MARSHALL,  JJ„  ccMicnrrlnc>  DAWSON, 
J.,  dissenttng. 
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STATE  ei  rd.  SATEBS,  Co.  Atty.,  v. 
MANNY  et  aL    (No.  20549.) 

(Supreme  Court  of  Kansas.     Not.  11,  lOlS.) 

(BvUabu*  Iv  tM  Court.) 

1.  HionwATB  ®=947  —  Obkation  —  Statutobt 

PBO  VISION. 

An  act  was  passed  declaring  a  section  line  a 
highway,  fixing  its  width  at  60  feet,  and  provid- 
ing that  claims  for  damages  should  be  presented 
within  one  year  from  the  time  it  was  actually 
opened  to  public  use.  The  road  was  already  in 
use  as  such,  under  proceedings  establishing  it  as 
a  highway  40  feet  wide,  but  the  travel  covered 
approximately  60  feet  Eeld,  that  the  statute 
created  a  60-foot  highway  without  further  order 
by  the  road  overseer. 

[Ed.  Note.— For  other  cases,  see  Highways, 
(Jent  Dig.  gg  147-160;    Dec.  Dig.  <S=»4r.] 

2.  HiOHWAYS  4=>4&— Pboceedinqb  to  Dxteb- 

UINE  LiOGATIon  —  C0NCI.UBIVKNK8S  or  SXTB- 
VET. 

The  result  of  a  statutory  survey  to  fix  the 
location  of  a  section  line  is  not  conclusive  upon 
the  state  in  an  action  to  determine  the  position 
of  a  highway  established  along  such  line. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  33,  137,  139;   Dec.  Dig.  «=»46.] 

8.    HlOHWAYB   ®3>4Q— DSTEBiaRATION   OF   LO- 
CATION— Question  or  Fact. 
The  evidence  held  to  make  the  true  location 

of  the  section  line  a  question  of  fact  upon  which 

the  decision  of  the  trial  court  is  final. 
[Ed.  Note.— For  other  cases,  see  Highways, 

Cent  Dig.  §g  33,  137,  189;  Dec.  Dig.  «=>45.] 

Appeal  from  District  Court,  Graham 
County. 

Action  by  the  State,  on  the  relation  of  W. 
li.  Sayers,  as  County  Attorney,  etc.,  against 
A.  D.  Manny  and  another.  From  a  judgment 
for  plaintiff,  defendant  Manny  an>eala.  Af- 
firmed.   ' 

F.  D.  Turck,  of  Hill  Caty,  and  S.  a  Price, 
of  Atwood,  for  appellant  S.  M.  Brewster, 
Atty.  Gen.,  and  W.  I*  Sayers,  of  Hill  City, 
for  appellee. 

MASON,  J.  An  action  was  brought  In  the 
name  of  the  state,  on  the  relation  of  the 
county  attorney,  to  enjoin  A.  D.  Manny  and 
another  from  maintaining  fences  in  a  high- 
way. Judgment  was  rendered  for  the  plain- 
tiff, and  the  defendant  Manny  appeals. 

[1]  1.  The  county  commissioners  undertook 
to  establish  the  road  In  question  In  1881. 
The  steps  taken  were  characterized  by  irreg- 
ularities, but  a  validating  act  was  passed  In 
1889.  Laws  1889,  c  20.  Nothing  to  the  con- 
trary having  been  spedfled,  the  width  of  the 
road  resulting  from  these  proceedings  was 
limited  to  40  feet  Willis  v.  Sproule,  13  Kan. 
257.  In  1887,  however,  the  Legislature  de- 
clared the  section  line  which  this  road  under- 
took to  follow  to  be  a  public  highway,  fixing 
the  width  at  60  feet,  and  allowing  claims  for 
damages  to  be  presented  within  one  year 
from  the  time  it  should  be  actually  opened  to 
public  use.  Laws  1887,  c.  216.  No  formal 
order  was  shown  for  the  opening  of  the  road 
after  the  enactment  of  this  statute,  but  the 


court  found  that  It  bad  been  oontlmioaalT  in 
use  for  more  than  80  years,  the  trard  cover- 
ing a  width  of  approximately  00  feet ;  there- 
fore the  further  finding  of  the  existence  of  a 
public  highway  of  that  width  was  justified, 
although  ordinarily  an  order  for  its  opening 
would  be  necessary  for  the  creation  of  a  road 
by  such  a  statnte,  Hanaelman  ▼.  Bom,  Tl 
Kan.  578,  81  Pac.  192. 

[2]  2.  The  persons  using  the  road  under- 
took to  follow  the  section  line,  and  any  de- 
parture from  that  course  was  inadvertent 
so  tliat  the  problem  of  determining  the  real 
location  of  the  highway  is  that  of  finding  the 
true  section  line.  Shanline  v.  WUtsie.  70 
Kan.  177,  78  Pac.  436,  3  Ann.  Cas.  140.  The 
road  fcrilows  the  west  line  of  Manny's  land. 
The  trial  court  decided  that  the  section  line, 
as  established  by  the  government  snrvey,  lies 
east  of  its  position  as  determined  by  a  sorvey 
made  in  1906,  to  which  the  adjoining  owners 
were  parties,  the  difference  being  25  links  at 
the  south  boundary  of  the  tract  and  83  at  the 
north.  Manny  contends  that  the  anrrey  is 
conclusive  upon  the  public,  or  the  state,  as 
well  as  upon  the  adjoining  owners.  Altbongb 
a  statutory  survey  is  made  by  a  public  offi- 
cer, it  is  essentially  an  adversary  proceeding 
between  individuals.  No  one  who  is  not  a 
I>arty  is  bound  by  it  No  qpeciflc  provision 
is  made  for  notice  to  any  one  as  r^resentlng 
the  public  vrlth  respect  to  its  interest  in  a 
highway;  the  statute  merely  requiring  the 
surveyor  to  notify  interested  parties.  Gen. 
Stat  1909.  i  2254.  Possibly  a  notice  to  the 
board  of  county  commissioners  might  enable 
the  public's  Interest  to  be  litigated  in  such  a 
proceeding.  But  in  the  absence  of  special 
circumstances  maldng  the  imbllc  in  effect  a 
party,  the  matter  must  be  governed  by  tlie 
rule  that  the  state  is  not  bound  by  a  judgment 
rendered  in  litigation  between  private  iier- 
sons,  nor  by  a  judgment  against  a  public  offi- 
cer, except  with  resiiect  to  a  matter  concern- 
ing which  be  is  authorised  to  represent  tbe 
government  23  Oya  1279.  This  rule  has 
been  applied  to  prevent  the  result  of  a  statu- 
tory action  to  determine  the  location  of  tbe 
county  seat  from  precluding  an  independent 
examlnaticxi  ol  the  question  at  the  instigation 
of  the  state.  State  ex  reL  t.  Stock,  38  iTun 
164,  16  Pac.  106.  See,  also,  note  106  Am.  St 
Rep.  210;  Maine  and  New- Hampshire  caae» 
cited  in  note  3  Ann.  Ca&  1065.  Some  prac- 
tical inconveniences  may  result  from  the  lo- 
cation of  a  section  line  at  one  place  as  a 
boundary  between  adjoining  owners,  and  at 
another  as  controlling  the  position  of  a  bSgh- 
way,  but  a  different  holding  might  compel  a 
change  of  a  highly  improved  road,  upon 
wliich  public  funds  luul  been  freely  exploded, 
by  reason  of  the  result  of  a  survey  coadncted 
to  settle  a  private  ccmtroversy. 

[3]  8.  The  final  contention  of  the  appellant 
is  that  there  was  no  evidence  to  support  tbe- 
flndlng  that  the  section  line  as  determined  bj- 
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the  court  coincided  with  that  establlbhed  by 
the  gOTerament  snrrey.  Svldence  was  intro- 
duced tending  to  show  its  recognition  for 
many  years  as  the  original  line,  by  the  course 
of  the  road,  and  by  farrows  plowed  and  treei) 
and  fences  set  with  regard  to  it  The  most 
important  single  item  of  evidence  related  to  a 
stone  In  the  middle  of  the  road  which  accord- 
ing to  some  of  the  witnesses  bad  been  regard- 
ed from  early  .times  as  that  set  by  the  govern- 
ment  suryeyora  to  mark  a  section  corner, 
and  which  had  been  in  practically  the  same 
place  for  28  years.  The  county  surveyor  tes- 
tified that  the  field  notes  describe  a  limestone 
17  by  4  inches  In  size.  (The  dlmensl(»i8  ac- 
tually given  by  the  field  notes  are  17xl0x4J 
He  also  described  the  stone  in  questioa  as 
being  soft  sandstone,  about  17^  Inches  by  16 
by  6.  The  discrepancy  as  to  the  size  of  the 
stone  is  more  dlfilcult  of  reconcilement  than 
that  relating  to  Its  character.  But  In  any 
event  the  evidence  presented  a  fair  question 
of  fact  for  the  trial  court,  and  its  dedsicm 
must  be  regarded  as  final.  Recognition  and 
acquiescence,  as  well  as  the  monuments  set 
by  the  government  surveyors,  may  be  sufl3- 
cient  to  prevail  over  the  field  notes  of  the 
original  survey.  Tatpennlng  v.  Cannon,  28 
Kan.  665. 

The  Judgment  is  a£Bxmed.    All  the  Justices 
ooncnrrlns^ 


KElUfVXLL  V.  BLACK  et  aL    (No.  20389.) 
<Snpreme  Court  of  Kansas.    Nov.  11, 1916.) 

(Svltalut  ly  the  Court.) 
Refucvxr  <p=s>124(1)— Redeuvkbt  Bonn— Cok- 

STBUCnON. 

A  redelivery  bond  in  the  ordinary  form,  giv- 
en by  two  defendants  in  a  replevin  action,  hav- 
ing no  other  gi^er,  is  to  be  construed  as  binding 
each  to  perform  any  Judgment  rendered  against 
either  or  both  of  them. 

[£d.  Note.— For  other  cases,  see  Replevin, 
Cent.DiK.  if  487-493,  495;  Dec.Dig.  «s>124(l).] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  I*  Kendall  against  BL  L.  Black 
and  another.  From  judgment  for  plalnttft, 
W.  G.  Black  appeals.    Affirmed. 

Dempster  O.  Potts,  of  Wichita,  for  appel- 
lant Haymaker,  Roberts  &  Jocbems  and  W. 
P.  Campbell,  all  of  Wichita,  for  appellee. 

MASON,  X  li.  Kendall  brought  replevin 
against  E.  L.  Black  and  Willis  O.  Black. 
Tbey  gave  a  redelivery  bond,  signed  only  by 
themselves,  reciting  the  taking  of  the  prop* 
erty  by  the  sheriff  under  an  order  of  deliv- 
ery, and  continuing  in  these  words: 

"And  whereas,  the  defendant,  E.  L.  Black  and 
Willis  Black,  desires  a  return  of  the  said  prop- 
erty to  him: 

"Now  thereupon  we,  the  undersigned,  hereby 
undertake  to  the  plaintiff,  L.  Kendall,  in  the  sum 
of  eighteen  hundred  dollars  that  the  defendants, 
E.  !>.  Black  and  Willis  Black,  will  deliver  said 
property  to  the  said  plaiutlS  if  such  delivery  be 


adjudged,  and  will  pay  all  costs  and  damages 
that  may  be  awarded  against  him." 

A  demurrer  to  the  plaintUTs  evidence  was 
sustained  as  to  the  defendant  Willis  G.  Black, 
but  Judgment  was  rendered  against  B.  I* 
Black  for  the  return  of  the  property,  or  for 
$500  in  ease  a  return  could  not  be  had.  An 
execution  on  this  Judgment  having  been  re- 
turned unsatisfied,  Kendall  brought  an  ac- 
tion against  Willis  G.  Black  on  the  bond.  A 
demurrer  to  the  petition  was  overruled,  and 
a  demurrer  to  the  answer  was  sustained.  A 
Judgment  followed,  from  which  the  defend- 
ant appeals,  assigning  error  In  the  overruling 
of  one  demurrer  and  in  the  sustaining  of  the 
other.  The  petition  alleged  that  Willis  G. 
Black  signed  the  redelivery  bond  as  surety 
for  E.  L.  Black.  The  answer  denied  this, 
and  alleged  that  he  signed  it  as  a  principal, 
and  solely  in  order  to  protect  bis  own  pos- 
session of  the  property  Involved.  The  same 
question  arises  upon  both  specifications  of 
error,  namely:  Did  the  redelivery  bond  bind 
WiUis  G.  Black  to  perform  such  Judgment  as 
might  be  rendered  against  either  or  both  of 
the  defendants,  or  did  it  bind  him  merely  to 
perform  such  Judgment  as  might  be  rendered 
ajgainst  himself,  either  alone  or  in  conjunc- 
tion with  E.  L.  Black? 

We  think  the  trial  court  was  correct -in 
holding  that  the  bond  made  each  defendant 
liable  for  the  default  of  the  other.  It  is  to 
be  construed  in  the  light  of  the  circumstances 
in  which  It  was  given,  so  as  to  effectuate  its 
purpose.  S  Gyc.  753 ;  4  R.  0.  L.  56.  No  spe- 
cial significance  Is  to  be  attached  to  the  fact 
that  the  word  "defendant"  Is  used  In  the 
singular,  and  the  concluding  word  of  each 
paragraph  quoted  is  "him"  instead  of  "them." 
The  signers  expressly  undertook  that  E.  L. 
Black  and  Willis  Black  should  deliver  the 
property  to  the  plaintiff  if  such  delivery 
should  be  adjudged.  If  the  instrument  should 
be  Interpreted  as  binding  each  signer  merely 
to  perform  such  Judgment  as  might  be  ren- 
dered against  himself,  the  taking  of  It  would 
have  been  an  empty  form,  since  that  obliga- 
tion rested  upon  him  regardless  of  the  giving 
of  any  bond.  In  a  somewhat  similar  situation 
it  was  said  in  Waldrop  v.  Wolff  &  Happ,  114 
Ga.  610,  614,  40  S.  B.  830,  832: 

"Bryans  and  Waldrop  need  not  have  united  in 
a  common  bond,  •  •  •  each  one  having  the 
right  and  privUege  of  giving  a  separate  bond,  it 
he  had  seen  proper ;  hut,  having  chosen  to  unite 
in  a  common  bond,  they  became  subject  to  the 
general  rule  above  referred  to  that  joint  princi- 
pals in  a  bond  are  sureties  for  each  other." 

See,  also,  Lott  y.  Sterrett  26  Kan.  561 ;  1 
Brandt  Suretyship  Guaranty  (3d  Ed.)  {  48. 

The  allegation  of  the  answer  as  to  the  pur- 
pose for  which  the  bond  was  signed  raises  no 
issue.  The  bond  efpeaks  for  itself,  and  its 
legal  effect  is  a  question  of  law. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


4tE9lor  oUier  eases  sea  sams  topic  and  KST-NUMBEK  In  all  Kej-Numbered  Clsests  and  iDdexes 

Digitized  by 


asxBs 

Google 


101« 


160  PACIFIC  RBPORTBSH 


(Kan. 


RTJI/L  T.  RATNBT.    {No.  20275.) 
(Supreme  Coart  of  Kansas,    Not.  11,  1916.) 

(Syllaiu»   ly  the   Court.) 
1    IiAHDI.OBD   AND   TENANT   €=>4S(2)— BBXAOR 

or  Covenant— Spbcial  Dauaoes. 
In  an  action  by  a  tenant  against  his  land- 
lord to  recover  for  breach  of  a  covenant  in  a 
farm  lease  by  which  the  landlord  agreed  to  re- 
more  his  personal  property  from  the  leased 
premises,  held: 

.Special  damages  which  may  be  the  natural  and 
contemplated  result  of  the  breach  of  such  a  cove- 
nant may  be  recovered  where  the  plaintiff  pleads 
the  facts  upon  which  be  bases  his  right  to  recov- 
er such  damages. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  116;   Dec.  Dig.  <g=>48(2).] 

2.  Landlord  and  Tenant  <g=948(l)— Bbeach 
OF  Covenant  —  Pleading  —  Sfeoiai,  Dam- 
ages. 

A  petition  which,  after  setting  forth  the 
covenant  relied  upon,  alleged  Uiat  defendant  had 
wholly  neglected  and  refused  to  remove  certain 
feed  in  one  of  the  silos  upon  the  leased  premises, 
whereby  plaintiff  had  been  deprived  of  its  use, 
although  be  had  sufficient  feed  to  fill  the  same 
and  enhance  its  value,  on  account  of  which 
plainttS  claimed  damages  in  the  sum  of  $500, 
sufficiently  alleged  the  facts  on  which  to  base 
a  claim  for  special  damages, 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  116;   Dec.  Dig.  «=»48(1).] 

3.  Landlord  and  Tenant  «=»48(1)— Aotiohs 
—Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  sustain  a  ver- 
dict and  judgment  for  special  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  $  115;  Dec.  Dig.  «=a48(l),] 

4.  Damages  «=>62(4)— Duty  to  Lessen  Dam- 
ages. 

Under  the  facts  stated  in  the  opinion,  evi- 
dence of  a  threat  by  the  defendant  that  If  plain- 
tiff removed  defendant's  feed  he  would  make 
trouble  for  the  plaintiff,  absolved  plaintiff  from 
any  obligation  to  attempt  to  lessen  his  damages 
by  removing  or  causing  to  be  removed  Ijlie  old 
feed  at  his  own  expense. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  ||  128-181;    Dec  Dig.  «=»62(4).] 

Appeal  from  District  Court,  Saline  County. 

Action  by  G,  Wk  RuU  against  J.  M.  Rainey. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfBrmed. 

Ritchie  &  Spencer,  of  Sallna,  for  appellant. 
Barch  ft  litowlch,  of  Sallna,  for  appellee^ 

PORTER,  J.  The  defendant  leased  the 
plaintiff  a  farm  of  320  acres-  In  McPherson 
county,  for  a  period  of  one  year  from  March 
1,  1914,  and  agreed  that  he  would  "remove 
from  said  premises  any  personal  property 
which  he  may  have  there."  Alleging  that  the 
defendant  had  failed  and  neglected  to  remove 
the  ensilage  from  a  silo  on  the  premises,  the 
plaintiff  brought  this  action  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
defendant's  neglect  in  this  respect.  The  Jury 
returned  a  verdict  awarding  damages  to  the 
plaintiff  in  the  sum  of  9373.75.  Upon  the 
verdict  Judgment  was  rendered,  from  which 
defendant  appeals. 


[1,2]  L  It  Is  dalmed  that  the  verdict  and 
Judgment  are  based  upon  an  erroneous  meas- 
ure of  damages.  'Die  defendant  relies  upon 
the  general  role  that  (m  a  breadi  of  cove- 
nant by  the  landlord  to  make  r^udrs,  the 
measure  of  damages  Is  the  difference  between 
the  rental  value  of  the  premises  as  they  were, 
and  what  they  would  have  been  had  tbe 
premises  been  kept  In  repair,  having  in  view 
the  purpose  for  which  the  premises  were  to 
be  used.  Miller  v.  SuUivan,  77  Kan.  2S2,  94 
Pac.  266,  16  L.  R.  A,  (N.  8,)  737,  15  Ann. 
Cas.  661.  The  defendant  concedes  tbat  spe- 
cial damages  may  be  the  natural  and  contem- 
plated result  of  a  breach  of  a  contract  to  re- 
pair or  make  improvenients,  but  inEdsts  that 
before  plaintiff  can  recover  special  damages 
be  must  plead  the  facts  upon  whlcdi  be  in- 
tends to  rely,  and  that  plaintiff  failed  to 
allege  the  facts  which  gave  him  tbe  rlg^t  to 
Introduce  evidence  of  damages,  except  nnder 
the  general  rule  above  referred  to.  The 
petition  alleged  that: 

"The  defendant  has  wholly  neglected  and  re- 
fused to  remove  certain  feed  in  one  of  the  silos 
upon  said  real  estate,  whereby  the  plaintiff  has 
been  deprived  of  its  use,  and  although  be  had 
sufficient  feed  to  fill  the  same  and  enhance  its 
value,  the  defendant  refused  to  empty  said  silo, 
and  threatened  that  he  would  sue  the  plaintis 
for  damages  if  plaintiff  removed  defendant's  feed 
from  said  silo,  on  account  of  which  tbe  plaintiff 
has  been  damaged  in  the  sum  of  $500." 

We  think  the  plaintiff  sufficiently  alleged 
the  facts  upon  which  he  based  a  claim  for 
special  damages.  The  petition  alleges  de- 
fendant's refusal  to  remove  the  old  feed  from 
the  silo,  "whereby  the  plaintiff  has  been  de- 
prived of  its  use."  It  is  then  alleged  tliat 
plaintiff  had  sufficient  feed  to  fill  the  silo 
and  enhance  its  value,  and  that  defendant's 
failure  to  place  the  silo  in  sncb  condition  tliat 
plaintiff  could  use  it  caused  plaintiff  dam- 
ages In  a  certain  sum. 

[3]  2.  The  plalntUTs  evidence  as  to  tbe 
special  damages  was  substantially  this:  Tbe 
capacity  of  the  silo  was  120  tons.  The  de- 
fendant left  it  two-thirds  full  of  old  ensUage. 
Tbe  plaintiff  had  110  acres  of  growing  com 
and  expected  to  ffil  tbe  silo  to  Its  full  capac- 
ity. If  he  bad  put  new  ensilage  on  top  of  tbe 
old  It  would  have  spoiled  the  new.  Testi- 
mony was  offered  that  plaintiff's  com  would 
yield  about  30  bushels  to  the  acre,  and  would 
have  made  6  or  8  tons  of  ensilage  to  the 
acre.  His  proof  showed  the  cost  of  cutting 
and  storing,  and  there  was  evidence  of  the 
market  value  of  such  ensilage  In  the  neigh- 
borhood at  the  time.  This  was  sufficient  to 
sustain  the  Judgnvent  The  defendant  conld 
hardly  have  been  surprised  by  the  character 
of  the  evidence,  since  the  petition  stated  th» 
amount  of  damages  sought  to  be  recovered, 
and  notifled  him  that  proof  would  be  offered 
to  show  that  plaintiff  had  sufficient  feed  to 
fill  the  silo  and  enhance  its  value. 

3.  Over  the  defendant's  objections  the  plain- 
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tiff  waer  permitted  to  testlfr  that  be  ttad 
made  an  agreement  with  a  third  party  to 
feed  200  bead  of  cattle,  and  had  Intended 
to  nse  the  ensilage  for  that  purpose.  It  Is 
Insisted  that  there  was  nothing  In  the  plead- 
ing to  apprise  defendant  that  plaintiff  would 
testify  to  such  an  agreement,  and,  further, 
that  It  wasr  not  contemplated  in  the  lease  that 
plaintiff  had  any  Intention  to  take  cattle  to 
winter  and  feed  on  the  premises.  We  think 
there  was  no  error  in  the  admission  of  this 
testimony  for  the  purpose  of  showing  that 
plaintiff  not  only  had  corn  to  flU  the  silo, 
but  also  that  he  Intended  to  fill  it  and  bad 
a  use  for  the  ensUage.  He  neither  asked  nor 
was  allowed  damages  for  having  to  repudiate 
the  agreement  to  feed  the  cattle.  The  evi- 
dence was  admitted  merely  as  a  circumstance 
to  show  that  the  plaintiff  had  a  market  there 
for  the  ensilage  he  intended  to  make  by  the 
use  of  the  sUo.  Nothing  in  the  nature  of 
speculative  damages  was  proved  or  allowed. 
[4]  4.  The  petition  alleged  that  the  reason 
plaintiff  did  not  himself  put  the  sUo  In  condi- 
tion for  use  was  that  the  defendant  threaten- 
ed to  sue  the  plaintiff  for  damages  If  plain- 
tiff removed  defendant's  feed  from  the  silo. 
The  evidence  was  that  defendant  said,  "Bull 
had  better  not  undertake  to  throw  the  old 
ensilage  out  or  he  would  make  it  a  dear  job 
for  him,"  and  that  plaintiff  was  so  Informed. 
We  think  this  was  sufficient  notice  to  plain- 
tiff that  he  could  exiiect  trouble  if  he  remov- 
ed the  old  feed.  We  do  not  regard  the  slight 
variance  between  the  proof  and  the  allega- 
tions as  materiaL  Evidently  the  plaintiff 
construed  the  defendant's  language  as  a 
threat  to  sue  him  for  damages  In  case-  be 
removed  the  feed.  The  defendant  vras  a  wit- 
ness and  did  not  deny  that  he  made  the  state- 
ment, nor  did  he  attempt  any  explanation 
of  his  language.  The  dog  in  the  manger 
woold  neither  eat  hay  nor  allow  the  horse 
to  eat  it.  The  defendant  would  neither  re- 
move the  old  feed  from  the  silo,  as  he  had 
stipulated  to  do,  nor  would  he  permit  the 
plaintiff  to  remove  it.  Defendant  InsLsta 
that  the  feed  in  the  silo  was  decayed  and 
rotten;  and,  further,  that  plaintiff  might 
have  removed  it  at  a  slight  cost  The  defend- 
ant testified  that  it  was  placed  in  the  silo  in 
October,  1912;  further  that,  when  feed  Is 
placed  in  a  silo,  a  mould  or  seal  forms  on  the 
top,  affording  protection  from  the  air  and 
preserving  the  feed.  The  evidence  does  not 
support  the  contention  that  the  feed  in  the 
silo  belonging  to  the  defendant  was  decayed 
and  of  no  value.  Besides  defendant's  threat 
to  make  trouble  for  plaintiff,  it  the  latter 
removed  It,  absolved  plaintiff  from  the  duty 
to  attempt  to  lessen  hi&'  damages  by  clearing 
oat  the  sUo  at  his  own  expense,  so  that  the 
rule  that,  "where  one  has  been  injured  by 
the  fault  of  another,  he  will  not  be  permitted 
to  recover  damages  which  he  might  have 
averted  by  reasonable  diligence"  (Atkinson 


V.  Rlrkpatrlck,  90  Kan.  &15,  136  Pac.  ST9) 
has  no  application  to  the  circumstances  here. 
The  judgment  is  affirmed.    All  the  Justices 
concurring. 


MENKEJ  V.  HAUBEE.     (No.  20874.) 
(Supreme  Ckinrt  of  Kansas.    Nov.  11,  1916.) 

(SyUabut  hy  the  Court.) 

1.  Mabtkb  and  Skbvant  <S=>3ei— Wokkmkn's 
OoMPENSATioN  Acts— "Factoby." 

Premises  wherein  no  mechanical  power  is 
used,  and  wherein  workmen  are  employed  in 
making  and  repairing  barrels,  each  workman 
using  only  his  own  tools,  consisting  of  an  adz 
and  driver,  or  hammer  and  nails,  is  not  a  "fac- 
tory" within  the  meaning  of  section  8,  c.  218, 
Laws  1911,  aa  amended  by  chapter  216,  Laws 
1913,  known  as  the  Workmen's  Compensation 
Law,  which  defines  "factory"  as  "any  premises 
wherein  power  is  used  in  manufacturing,  mak- 
ing, altering,  adapting,"  etc.,  articles  for  the 
purpose  of  trade  or  gain. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <g=93ei. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Factory.] 

(Additional  8yUalm$  ly  Editorial  Staff.) 

2.  Mabtzb  and  Sebvant  4s>361— Wobkhbn's 

OOMPENSATION      LAWS— FaCTOBY— "POWEB." 

The  term  "power,"  as  used  in  Laws  1911, 
c.  218,   }  9(b),   defining  a  "factory   to  be  any 

g remises  wherein  power  is  used  for  manufactur- 
ig,"  etc.,  does  not  include  hand  power,  but 
has  reference  only  to  mechanical  power,  de- 
veloped by  machinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «s3361. 

For  Other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Power.] 

Appeal  from  District  Ck>art,  Wyandotte 
County. 

Action  by  Henry  A.  Menke  against  Frank 
A.  Uauber,  doing  business  as  the  Kansas 
City  Secondhand  Barrel  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

Sherman  &  Landon,  of  Kansas  City,  Mo., 
aad  McAnany  &  Alden,  of  Kansas  City,  Kan., 
for  appellant  J.  K.  Cubbison,  of  Kansas 
City,  Kan.,  tor  appellee. 

PORTER,  J.  The  plaintiff  was  injured 
while  in  the  employ  of  the  defendant,  who 
was  engaged  in  business  as  the  Kansas  City 
Secondhand  Barrel  Company.  At  that  time 
the  defendant  had  in  his  employ  from  10  to 
20  men  who  were  engaged  In  the  work  of 
making  and  repairing  barrels.  No  mechani- 
cal power  was  used  in  the  plant  Each  work- 
man used  his  own  tools,  consisting  of  an  adz 
and  driver,  or  hiammer  and  nails.  PlalntifTs 
injury  was  caused  by  a  barrel  failing  upon 
him.  The  barrels  were  la  piles  of  four,  one 
on  top  of  the  other,  and  the  top  one  fell  over, 
in  some  manner,  and  struck  the  plaintiff. 
The  action  was  brought  to  recover  compensa- 
tion under  the  Workmen's.  Compensation 
T^w.  There  was  a  Judgment  in  favor  of  the 
plaintiff  in  the  sum  of  $2,088. 
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The  sole  contention  of  the  defendant  at  the 
trial  was  that  his  bnslness  was  not  subject 
to  the  provisions  of  the  Compensation  Law, 
and  the  only  question  raised  by  the  appeal  is 
whether  an  enterprise  such  as  defendant 
carried  on  in  making  and  repairing  barrels 
by  hand,  where  no  power  or  machinery  is 
used,  comes  within  the  provisions  of  the  Com- 
pensation Law.  The  title  of  the  act  known 
01  the  Compensation  Law  is: 

"An  act  to  provide  compensation  for  worlanen 
injured  In  certain  hazardous  industries." 

Section  1,  so  far  as  applicable  here,  reads: 
"If  in  any  employment  to  wiiich  this  act  ap- 
plies, personal  injury  by  accident  arising  out  of 
and  in  the  course  of  employment  is  caused  to  a 
workman,  bis  employer  shall,  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation 
to  the  workman  in  accordance  with  this  act" 
Laws  1911,  c.  218. 

The  title  of  the  act  shows  that  It  is  not  a 
general  law,  but  was  to  apply  to  certain 
hazardous  industries.  Section  1  of  the  act 
likewise  Indicates  that  the  act  was  intended 
to  apply  only  to  certain  employments  deemed 
to  be  especially  dangerous.  Section  6  (as 
amended  by  Laws  1913,  a  216)  reads: 

"Application  of  the  ilof.— This  act  shall  ap- 
ply only  to  employment  in  the  course  of  the  em- 
ployer's trade  or  business  on,  in  or  about  a  rail- 
way, factory,  mine  or  quarry,  electric,  building 
or  engineering  work,  laundry,  natural  gas  plant, 
county  and  municipal  work,  and  all  employ- 
ments wherein  a  process  requiring  the  use  of 
any  dangerous  explosive  or  inflammable  mate- 
rials is  carried  on,  which  is  conducted  for  the 
purpose  of  business,  trade  or  gain;  each  of 
which  employments  is  hereby  determined  to  be 
especially  dangerous,  in  wliicb  from  the  nature, 
conditions  or  means  of  prosecution  of  the  work 
therein,  ettraordinary  risk  to  the  life  and  limb 
of  the  workman  engaged  therein  are  inherent, 
necessary,  or  substantially  unavoidable,  and  as 
to  each  of  which  employments  it  is  deemed  nec- 
essary to  establish  a  new  system  of  compensa- 
tion for  injuries  to  workmen.  This  act  shall  not 
apply  in  any  case  where  the  accident  occurred 
before  this  act  takes  effect,  and  all  rights  which 
have  accrued,  by  reason  of  any  such  accident,  at 
the  time  of  the  publication  of  this  act,  shall  be 
saved  the  remedies  now  existing  therefor,  and 
the  court  shall  hare  the  same  power  as  to  them 
as  if  this  act  bad  not  been  enacted.  Agricul- 
tural pursuits  and  employments  incident  thereto 
are  hereby  declared  to  be  nonhazardous  and  ex- 
empt from  the  provisions  of  this  act." 

The  act  was  passed,  sis  every  one  knows, 
because  there  was  a  demand  for  It  based 
upon  the  conviction  that  In  certain  inherently 
dangerous  employments  the  common-law  rem- 
edies afforded  an  employe  for  injuries  were 
inadequat& 

"In  the  enactment  of  the  compensation  law 
the  Legislature  recognized  that  the  common-law 
remedies  for  injuries  sustained  in  certain  haz- 
ardous industries  were  inadequate,  unscientific, 
and  unjust,  and  therefore  a  substitute  was  pro- 
vided by  which  a  more  equitable  adjustment  of 
such  loss  could  be  made  under  a  system  which 
was  intended  largely  to  eliminate  controversies 
and  litigation  and  place  the  burden  of  accidental 
injuries  incident  to  such  employments  upon  the 
industries  themselves,  or  rather  upon  the  con- 
sumers of  the  products  of  such  industries."  Mc- 
Roberts  v.  National  Zinc  Ck>.,  83  Kan.  366,  367, 
144  Pac  247,  24& 


[1]  It  Is  quite  obyloas  tbat  at  the  place 
where  the  plaintlft  was  employed  wben  be 
received  his  Injury  there  was  no  extrahazar- 
dous or  dangerous  situation  which  of  itself 
would  call  for  an  application  of  the  com- 
pensation law.  The  injuries  to  which  lie  was 
subject  by  his  employment  were  those  like- 
ly to  be  encountered  by  a  workman  employed 
In  any  place  where  boxes  are  piled  one 
above  another,  as  in  a  shoe  store,  grocery 
or  dry  goods  store,  storage  house,  or  In  a 
transfer  business.  If  there  were  room  for 
doubt  about  the  question.  It  is  settled  by 
section  9  of  the  act.  In  which  the  Legislatore 
defines  a  factory  in  these  words: 

"(b)  'Factory|  means  any  premises  wherein 
power  is  used  in  manufacturing,  maldng,  alter- 
ing, adapting,  ornamenting,  finishing,  repairing 
or  renovating  any  article  or  articles  for  the  pur- 
pose of  trade  or  gain  or  of  the  business  carried 
on  therein,  including  expressly  any  brickyard, 
meat  packing  house,  foundry,  smelter,  oil  re- 
finery, lime  burning  plant,  steam  heating  plant, 
electric  lighting  plant,  electric  power  plant  and 
water  power  plant,  powder  plant,  blast  furnace. 
paper  mill,  printing  plant,  flour  mill,  glass  fnc- 
tory,  cement  plant,  artificial  gas  plant,  machine 
or  repair  shop,  salt  plant,  and  chemical  manu- 
facturing plant" 

[2]  We  think  it  is  clear  that  by  tbe  word 
"power"  the  Legislature  did  not  intend  to 
include  hand  poWer,  but  had  reference  to 
mechanical  power.-  The  plaintiff  makes  tbe 
contention  that,  before  the  court  can  so  deter- 
mine, it  must  indulge  In  legislation.  We  do 
not  think  so.  It  is  only  necessary  to  use  or- 
dinary o(»nmon  sense  in  order  to  arrive  at  tbe 
intent  of  the  Legislature.  Tbe  context  of 
the  act  shows  that  the  word  "power"  must 
necessarily  have  reference  to  energy  devel- 
oped by  machinery.  If  band  power  were  In- 
tended to  be  Included  the  Legislature  would 
have  omitted  the  use  of  the  word  "power" 
entirely,  and  would  have  merely  declared 
that  "factory"  means  any  premises  used  in 
"manufacturing,  making,  altering,"  etc.  Be- 
sides, in  this  section- tbe  Legislature  specif- 
ically includes  the  following  industries: 

"Any  brickyard,  meat  packing  house,  foundry, 
smelter,  oil  refinery,  lime  bnming  plant,  steam 
beating  plant,  electric  lighting  plant,  electric 
power  plant,  and  water  power  plant,  powder 
plant  blast  furnace,  paper  mill,  printing  plant. 
fiour  mill,  glass  factory,  cement  plant  artificial 
gas  plant,  machine  or  repair  shop,  salt  plant, 
and  chemical  manufacturing  plant" 

We  all  Icnow  that  every  cme  of  these  in- 
dustries uses  in  some  manner  mechanical 
power,  or  there  are  in  operation  dangerons 
machines  such  as  saws,  moving  belts,  and 
revolving  cylinders,  or  there  are  present  oth- 
er conditions  inherently  dangerons  to  tbe  life 
and  limb  of  the  workman. 

The  case  of  De  la  Qardelle  v.  Hampton  et 
al.,  167  App,  DIv.  617,  153  N.  Y.  Supp.  182, 
cited  in  the  defendant's  brief.  Is  somewhat 
analogous  to  the  present  case.  There  a  per- 
son who  was  employed  as  a  butctaer  at  a 
hotel  was  fatally  injured  by  the  slipping 
of  a  knife  with  which  he  was  boning  a  leg 
of  mutton.    A  claim  for  compensation  was 
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The  deed  to  Hndson  described  the  parcel 
of  land  conveyed  In  terms  of  the  government 
survey,  concluding  thus: 

"Excepting  and  reserving  therefrom  the  right, 
title,  interest,  and  estate  therein  of  the  said 
Roy  Cribb,  Ida  Cribb,  and  Arthur  Cribb." 

This  deed  was  recorded  In  November,  18S5. 
•  The  plaintiffs  include  Roy  Cribb,  Ira  Cribb, 
who  Is  the  father  of  Arthur  Cribb,  who  died 
single,  the  husband  and  minor  children  ot 
Ida,  who  is  likewise  dead,  and  the  guardian 
of  these  minors.  The  plaintiffs'  action  was 
for  possession  as  tenants  in  common  with  the 
defendant,  for  an  accounting  of  rents  and 
profits,  and  for  partition. 

Defendant's  answer  pleaded: 

"Defendant  further  admits  that  gome  kind  of 
deed  was  executed  in  his  favor  about  29  years 
aRo  by  parties  claiming  to  own  the  land,  for 
which  he  paid  for  at  the  time  of  the  execution 
of  said  deed,  but  defendant  says  he  has  not 
been  able  to  find  said  deed  since  the  filing  of  pe- 
tition by  plaintiff,  and  is  therefore  nnable  at 
this  time  to  state  the  terms  of  said  deed. 

"Second.  For  a  further  answer  to  plaintiff's 
petition  defendant  says  that  he  has  been  in  the 
full,  open,  notorious,  peaceable,  continuous,  and 
undisputed  possession  of  each  and  every  part 
thereof  for  more  than  28  years  last  past,  and 
that  during  all  of  said  time  he  has  made  claim 
of  full  title  and  ownership  of  said  land,  openly 
and  adversely  to  all  others,  and  now  claims  to 
own  said  land,  not  only  by  deed,  but  by  adverse 
possession  ;  that  during  all  of  that  time  he  has 
paid  the  taxes  on  said  land,  has  had  tiie  same 
mclosed  by  fence,  and  has  in  no  way  been  dis- 
turbed in  his  possession." 

Certain  special  questions  were  answered 
by  the  Jury,  and  the  Judgment  decreed  parti- 
tion— 

"and  that  there  be  set  off  to  said  parties  their 
snpcial  interest  therein  as  follows:  To  T.  J. 
Hudson  a  »i/i2  interest  therein;  to  Roy  Cribb 
a  »/»«  interest  therein;  to  Ira  O.  Cribb  a 
i/a«  interest  therein;  to  Samuel  C.  Bailey  a 
i/tj  interest  therein;  to  Edwin  C.  Bailey  a 
i/i44  interest  therein;  to  Mabel  R.  Bailey  a 
Vi44  interest  therein.  •  •  •  And  if  decided 
that  such  partition  cannot  be  so  made  without 
manifest  Injury  thereto,  that  said  premises  be 
appraised  and  sold,  etc.,  •  •  ♦  an  attorney 
fee  of  $50  to  plaintiffs'  attorneys,  •  ♦  • 
rents  and  profits  •  •  •  for  the  year  1914  in 
the  sum  of  $100.  The  balance  of  said  proceeds 
shall  be  paid  to  the  respective  parties  according 
to  their  respective  interest  as  above  set  forth." 

The  defendant  appeals,  and  the  principal 
errors  assigned  will  be  discussed. 

[1,2]  1.  The  defendant  filed  a  motion  to 
require  the  plaintiffs  to  make  their  petition 
more  definite  and  certain  in  the  following 
particulars: 

"•  •  •  (7)  To  require  the  plaintifb  to  sepa- 
rately state  and  number  his  several  causes  of 
action.    ♦    ♦    ••• 

This  motion  was  overruled.  Such  ruling 
was  within  the  court's  discretion.  Olv.  Code, 
{  122  (Oen.  St  1909,  {  5715).  The  appeUant 
does  not  disclose,  and  It  cannot  be  discerned, 
how  this  ruling  prejudiced  him.  Civ.  Code, 
§  (581  (section  6176)  ;  HamUton  r.  RaUway 
Co.,  95  Kan.  353,  339,  148  Pac.  648.  Virtually 
the  plaintiffs'  case  constituted  but  one  cause 
of  action — partition.  As  to  rents  and  profits 
none  were  awarded  except  for  the  then  cox' 


rent  year,  and  the  small  fractloo  thereof 
accruing  to  plaintiffs  was  only  a  trifling  in- 
cident in  the  case. 

This  motion  to  make  more  definite  likewise 
sought  to  have  the  plalntlfEs  set  out  certain 
dates,  ages,  etc.,  such  as  the  date  of  tlw 
death  of  Alice  Cribb.  The  date  of  her  death 
was  of  no  consequence.  Neither  was  ha 
age;  nor  were  the  ages  of  her  children.  De- 
fendant's deed  told  him  they  were  minon: 
so  did  the  petition.  The  age  of  Ira,  the  Ci- 
ther of  Arthur,  who  died  in  1892,  was  fmma- 
terlal;  nor  was  it  Important  whether  a 
guardian  was  appointed  for  Ida's  minor  difi- 
dren  at  her  death  or  not  A  guardian  for 
them  was  appointed  some  time,  the  State 
Bank  of  Elvanston,  III.,  and  it  was  one  of  the 
plaintiffs  In  this  case.  Civ.  Code,  i  110  (seo 
tton  5703). 

[t]  2.  Defendant  assigns  error  becanse  a 
deed  dated  April  3,  1900,  from  the  daimanti 
of  the  outstanding  title  under  AUoe  (Ed- 
wards) Crit>b  was  introduced  In  erldenee  a 
one  of  the  circumstances  to  show  that  as 
late  as  1900  Hudson  recognized  their  Inter- 
ests  as  tenants  in  common.  Ira  Cribb  tes- 
tified that  be  had  offered  to  sell  plalntiffif 
interest  to  Hudson  for  $100,  and  that  Hndson 
liad  agreed  to  buy  at  that  price,  and  the  dec-i 
was  sent  to  the  Wilson  County  Bank.  Wliile 
it  does  not  appear  that  Hudson  ever  took 
up  tliis  deed,  his  letters  written  to  Ira  CrlM 
In  1901,  1902,  and  1903  contained  statemeui 
tending  to  corroborate  Cribb's  testhnony. 
They  read: 

"Jnae  11th,  1901. 

"  •     •     ♦     And  it  farm  matters  tarn  out  » 
prospects  now  indicate,  I  will  be  in  shape  t» 
take  up  the  deed  to  your  satisfaction  this  falL" 
"Feby.  a4th.  VS. 

"  *    *    *    I  contemplate  selUng  most  of  aj 

fersonal  property  about  the  first  of  May,  and  it 
do  so  will  take  up  deed." 

"April  S,  1903. 

"  •  •  •  I  told  you  when  here,  however,  list 
rather  than  have  a  claim  hanging  over  me,  tbi: 
when  I  got  around  to  it  I  would  send  one  hun- 
dred dollars  for  the  child's  part  which  yoa  d^iz: 
I  have  no  title  to.  There  was  no  agreemeot  oa 
my  part  with  you  that  I  was  indebted  to  asj 
one,  and  I  am  neither  under  moral  or  legal  ob- 
ligations to  take  up  and  pay  for  the  deed  joi 
sent    •    •    • 

"Should  I  get  ahead  so  that  I  have  ooe  kna- 
dred  dollars  which  I  am  not  compiled  to  am 
immediately,  and  I  hope  to  be  in  that  conditiua 
soon,  1  wiU  take  up  the  deed,  but  do  not  agne 
to  do  it  now  or  at  any  time." 

The  findings  of  fact  ccmclnde  thla  phase  of 
the  case: 

"Q.  No.  8.  Did  T.  J.  Hudson,  the  defendant. 
go  into  possession  of  *  *  *  the  lands  in  eca- 
troversy  on  or  about  November  2,  1885?  A. 
Yes.    •    •    ♦ 

"Q.  No.  1.  Did  tiie  defendant  T.  J.  Hadra 
recognize  the  interest  of  plaintiffs  in  aaid  Ud'Ii 
prior  to  April  3,  1900,  and  agree  to  pay  tlun 
$100?    A.  Yes. 

"Q.  No.  2.  Did  the  plaintiffs  amd  the  deed 
for  their  interest  in  said  lands  to  the  Wiboa 
(3oanty  Bank  for  said  d^ndant?    A.  Ycsl 

"Q.  No.  8.  Did  the  said  defendant  cooUaoe  » 
recognize  the  interest  of  said  plaintilla  ia  Mid 
lands  until  April  8.  1903?    A.  Im." 
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Hod  alleged  that  no  written  notice  of  the  in- 
juries had  been  given,  bnt  that  defendant 
had  actual  notice  thereof  a  few  minutes  after 
the  injurjr  was  received,  and  therefore  was 
not  prejudiced  by  plaintiff's  failure  to  give 
notice.  The  defendant  objected  to  the  intro- 
duction of  any  evidence,  and  that  was  over- 
ruled. The  Jury  returned  a  verdict  in  plain- 
tiff's favor  for  11,267.  Judgment  was  enter- 
ed upon  the  verdict,  and  defendant  appeals. 

The  plaintiff  was  injured  on  the  afternoon 
of  the  same  day  he  began  working  for  defend- 
ant He  was  to  receive  $2  per  day  for  10 
hours'  work.  He  was  engaged  in  repairing 
switches  in  an  overhead  tram  or  cage  which 
hung  suspended  from  a  track.  A  switch  im- 
mediately behind  the  cage  was  left  open,  and 
as  the  cage  started  back  one  end  dropped 
down,  and  plaintiff  fell  a  distance  of  about 
14  feet,  striking  on  a  railroad  track.  He 
claimed  that  an  eight-pound  sledge  hammer 
fell  from  the  cage  and  struck  him  on  the 
breast.  He  was  given  first-aid  treatment  by 
Dr.  Johnson,  defendant's  house  surgeou  at 
the  plant.  Several  weeks  after  his  injury  he 
went  to  see  the  superintendent  of  the  defend- 
ant, and  asked  what  was  going  to  be  done 
about  his  injury.  The  superintendent  sent 
blm  to  see  Dr.  Johnson,  who  had  charge  of 
such  matters.  The  doctor  explained  the 
Workmen's  Compensation  Law  to  him,  told 
bim  it  did  not  provide  payment  for  his  injury, 
but  that  defendant  would  compensate  him  ac- 
cording to  its  terms,  and  meanwhile  if  he 
would  go  back  to  work  as  soon  as  he  was 
able,  be  would  be  given  employment  at  the 
same  wages.  He  also  explained  to  plaintiff 
that  there  was  $36  due  him  at  the  rate  of  $6 
per  week.  The  plaintiff  said  he  thought  he 
was  entitled  to  more  than  $6  per  week,  and 
refused  to  take  compensation  under  the  act 
because  he  thought  the  law  did  not  allow 
enough.  He  never  went  back  to  the  Armour 
plant  after  that 

The  first  and  principal  complaint  of  the 
defendant  is  that  plaintiff  should  not  be  en- 
titled to  recovery  because  he  refused  to  ac- 
cept payment  or  settlement  under  the  Com- 
pensation Law,  but  demanded  more  than  com- 
pensation for  incapacity  to  labor.  It  is  said 
that  the  defendant  was  anxious  and  willing 
to  abide  by  the  Compensation  Act,  and  the 
plaintiff  reused  to  be  bound  by  it;  that  he 
not  only  refused  to  accept  the  offer  to  pay 
him  what  the  law  allowed,  but  brought  an 
action  to  recover  damages  for  injuries  sus- 
tained by  the  alleged  negligence  of  the  de- 
fendant, wholly  Ignoring  the  Compensation 
Act,  wUch  defines  the  rights  and  obligation.? 
of  both  parties.  In  this  connection  defend- 
ant insists  that  it  was  carrying  out  in  good 
faith  its  established  policy  to  abide  by  the 
provisions  of  the  Compensation  Act,  and  di- 
rects our  attention  to  the  records  of  the 
state  showing  that  it  was  among  the  first  and 
largest  employer  of  labor  to  come  under  the 
provLslons  of  the  act  and  that  it  has  never 
sought  by   litigation  to  defeat  an  employe 


claiming  under  the  law.  It  Is  Insisted  tbat 
the  case  would  not  have  been  brought  if  the 
plaintiff  had  been  willing  to  abide  by  the 
law  and  accept  compensation  according  to 
Its  terms. 

[1]  We  fully  agree  with  the  contentioa  off 
the  defendant  that  one  of  the  purposes  of  the 
Compensatl<m  Act  was  to  do  away  with  liti- 
gation between  employer  and  employe  in  ad- 
justing ccnnpensation  for  injuries  received  in 
the  course  of  employment  and  that  tbe  law 
fixes  the  scale  of  compensation  for  permanent 
as  well  as  partial  disability,  leaving  the  only 
question  to  be  determined,  the  extent  of  in- 
capacity resulting  from  the  injury.  Tbe  wl5e 
provisidns  of  the  law  have  in  many  cases  not 
been  carried  out,  and  the  responsibility  for 
the  failure  of  the  law  in  this  respect  is 
attributable  sometimes  to  an  unwiiUogness 
of  the  employer  to  deal  fairly  with  tbe  em- 
ploye; sometimes  to  the  tendency  of  an  in- 
jured employe  to  exaggerate  the  extent  to 
which  his  earning  capacity  has  been  decreas- 
ed, and  unfortunately  It  often  results  from 
the  activity  of  persons  who  se^  to  enhance 
the  amount  of  compensation  and  share  in  it 
There  is,  however,  often  reasonable  ground 
for  a  dispute  between  the  employer  and  the 
employe  as  to  tbe  extent  of  his  injuries  and 
the  effect  it  will  have  on  his  earning  capac- 
ity. We  do  not  believe  that  on  the  facts  in 
this  case  tbe  plaintiff  should  be  barred  of 
his  right  to  maintain  his  action  because  of 
his  refusal  to  accept  the  compensation  which 
Dr.  Johnson  told  him  tbe  company  was  ready 
to  pay.  It  is  very  clear  from  Dr.  Johnson's 
own  testimony  that  he  believed  at  the  time  he 
was  talking  to  the  plaintiff  that  the-  latter 
was  not  injured  to  su<di  an  extent  that  tu 
earning  capacity  would  be  permanently  af- 
fected. The  plaintiff  believed  that  his  inju- 
ries were  more  serious  than  the  doctor 
thought  they  were,  and  that  he  would  be 
permanently  incapacitated  to  a  partial  ex- 
tent Dr.  Johnson  did  not  offer  to  pay  him 
anything  for  permanent  disability.  HIa  of- 
fer was  to  pay  plaintiff  half  of  his  wages,  or 
$6  per  week,  until  he  was  able  to  come  back 
to  work,  which  the  doctor  believed  would  be 
in  a  short  time.  The  plaintiff  had  a  right  to 
insist  upon  a  settlement  that  would  deter- 
mine whether  his  disability  was  permanent; 
that  is,  how  long  it  would  probably  continue, 
and  the  amount  if  any,  he  was  entitled  to 
recover  for  such  partial  incapacity.  Whexe 
the  employer  takes  the  position  that  there  Is 
no  permanent  disability,  partial  or  otiier- 
wise,  we  see  no  reason  why  the  employe  may 
not  maintain  an  action  to  have  these  ques- 
tions determined,  and  at  the  same  time  refuse 
to  accept  payment  offered  for  temporary  dis- 
ability. Perhaps  plaintiff  should  have  ac- 
cepted the  $36,  but  he  was  not  obliged  to  do 
so.  If  he  had  accepted  it  and  the  disagree- 
ment as  to  the  duration  of  his  disability  re- 
mained unsettled,  his  acc^tance  would  not 
have  deprived  him  of  tbe  right  to  have  the 
other  question  litigated.    The  duration  of  the 
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Incapacity  of  tbe  Injnred  employ^  1b  one  of 
the  Important  facta  to  be  determined,  and 
must  be  settled  "as  otber  questions  of  fact" 
are  determined.  Gorrell  r.  Battelle,  03  Kan. 
370,  376,  144  Pac.  244.  Tbe  Compensation 
Act  expressly  provides  tbat  a  workman's 
right  to  comijensatlon  may,  In  default  of 
agreement  or  arbitration,  be  enforced  by  ac- 
tion in  any  court  of  competent  Jurisdiction. 
Ackerson  ▼.  Zinc  Co.,  96  Kan.  781,  153  Pac. 
530 ;  HalTerhout  t.  Milling  Co.,  07  Kan.  484, 
155  Pac.  916.  In  this  case  there  was  a  de- 
fault of  agreement  or  arbitration,  and  the 
reason  for  It  Is  explained  by  the  fact  that 
Dr.  Johnson,  to  whom  the  plaintiff  was  refer- 
red, believed  he  was  not  partially  injured 
to  an  extent  that  would  be  permanent,  but, 
on  tbe  other  hand,  that  In  a  short  time  he 
would  be  able  to  return  to  work  fully  recov- 
ered. The  plaintiff  believed  the  contrary.  In 
Ackerson  v.  Zinc  Co.,  supra,  and  In  Halver- 
bout  V.  Milling  Co.,  supra,  it  was  held  that  an 
attempt  and  failure  by  plaintiff  to  settle  by 
arbitration  is  not  a  condition  precedent  to 
maintain  an  action.  It  necessarily  follows 
that  under  tbe  drcomstances  of  this  case 
plaintMTs  refusal  to  accept  the  otta  of  Dr. 
Johnson  should  not  bar  the  action. 

[2]  The  motions  directed  against  tbe 
amended  petition  were  well  founded,  and  tbe 
court  might  have  required  plaintiff  to  recast 
tbe  entire  pleading.  The  averments  as  to 
negligence,  mental  pain,  and  angnlah,  medi- 
cal expenses,  and  attorneys'  fees  bad  no  ap- 
propriate place  In  tbe  petition.  McRoberts 
V.  Zinc  Co.,  93  Kan.  364,  144  Pac.  247.  Tbe 
case,  however,  was  tried  out  as  a  compensa- 
tion case;  no  evidence  was  admitted  in 
proof  of  tbe  extraneous  matters,  and  tbe 
court  charged  tbe  Jury  not  to  consider  tbem. 

[3, 4]  Section  22  of  the  Compensation  liaw, 
as  amended  by  Laws  1913,  c.  216,  (  6,  re- 
quires that  an  injured  employfi  shall  present 
a  claim  for  compensation  within  three  months 
of  the  day  be  was  injured,  and  expressly 
declares  tbat  the  failure  so  to  do  shall  be  a 
bar.  The  evidence  shows  a  full  compliance 
with  this  provision.  The  claim  la  not  re- 
quired to  be  in  writing.  An  oral  demand  is 
aoffident  under  tbe  language  of  the  statnta 
Galley  v.  Manufacturing  Co.,  98  Kan.  53,  167 
Pac.  431;  KnoU  v.  City  of  SaUna,  98  Kan. 
428, 157  Pac.  1167.  The  plaintiff  went  to  the 
superintendent  of  defendant  and  asked  what 
was  to  be  done  about  paying  blm.  He  was 
referred  to  Dr.  Johnson,  to  whom  be  pre- 
sented a  claim.  The  difficulty  arises  over  tbe 
failure  to  allege  in  bis  petition  that  he  bad 
presented  a  claim.  Since  that  was  a  condi- 
tion precedent  he  should  have  pleaded  com- 
pliance. It  would  not  do,  however,  to  reverse 
tbe  Judgment  and  order  a  new  trial  merely  to 
permit  the  petition  to  be  amended  so  as  to  al- 
lege presentation  of  tbe  claim.  The  claim 
was  presented  and  defendant  had  every  op- 
portimity  to  investigate  the  nature  of  plain- 
tiff's incapacity.  We  conclude  that  defend- 
ant was  cot  prejudiced  by  tbe  failure  to  sus- 


tain a  demurrer  to  tbe  petition,  ai)d  tbe  ob- 
jection to  the  testimony. 

[fi]  Tbe  petition  fails  to  disclose  any  facts 
upon  which  tbe  average  weekly  earnings,  of 
the  plaintiff  could  be  computed.  The  statute 
provides  that  the  average  earning^  are  to  be 
computed  on  the  average  rate  per  week  which 
the  workman  was  being  remunerated  for  tbe 
52  weeks  prior  to  the  accident,  and  where 
this  becomes  impracticable,  by  reason  of  the 
shortness  of  tbe  time  during  which  tbe  work- 
man has  been  employed,  then  tbe  compensa- 
tion is  to  be  based  on  the  average  weekly 
amount,  which,  during  the  12  months  previous, 
was  earned  by  a  person  in  the  same  grade  or 
class  of  employment  in  the  district  where 
plaintiff  was  employed.  Plaintiff  bad  been 
at  work  but  one  day  when  be  was  injured, 
and  the  petition  should  have  alleged  what 
were  the  average  weekly  earnings  of  persons 
in  tbe  same  grade  or  class  of  employment 
during  the  previous  year.  All  the  petition 
stated  as  to  bis  earnings  was: 

"That  said  plaintiff  was,  on  or  about  the  4tfa 
day  of  June,  1913,  in  the  employ  of  said  defend- 
ant, and  had  been  in  such  emplojr  for  some 
time  prior  thereto  without  interruption  and  re- 
ceived as  compensation  for  his  said  services  the 
sum  of  twelve  ($12.00)  dollara  per  week  ia  said 
employment." 

This  was  perhaps  sufficient  to  get  past  a 
demurrer;  there  was  no  motion  to  make 
more  definite  and  certain,  and  tbe  omission 
to  plead  the  facts  properly  could  not  have 
prejudiced  the  rights  of  the  defendant  We 
think  the  testimony  of  defendant's  foreman 
as  to  the  customary  prices  for  labor  lit  that 
kind  of  emi^oyment  for  a  year  or .  more, 
which  he  said  ranged  from  |1.76  to  $2  a  day 
in  the  same  line  or  class  of  employment,  was 
sufficient  evidence  of  tbe  average  wages  paid 
in  tbe  same  grade  and  class  of  employment 
for  the  previous  year. 

[6]  There  was  no  error  in  sustaining  an 
objection  to  the  question  asked  of  Dr.  Gray. 
He  testtOed  to  substantially  tbe  same  facts 
embraced  in  the  question  and  tbe  offer  of 
proof.  Over  defendant's  objecticm  Dr.  Faust 
was  permitted  to  testify  that  a  worklngman 
Dsed  to  muscular  Mxx  wonM  have  bis  use- 
fulness impaired  to  a  certain  extent  by  the 
condition  be  found  in  tbe  bones  of  the  plain- 
tiff, and  that  there  would  be  a  limitation  of 
action  In  the  movement  of  tbe  arms,  es- 
pecially in  gripping  in  certain  positions.  It 
is  complained  that  this  was  trenching  on  the 
functions  of  the  Jury  as  well  as  speculati(HX 
on  the  part  of  the  doctor.  Coblentz  v.  Put- 
Ifer,  87  Kan.  719,  125  Pac.  30,  12  L.  R.  A. 
(N.  S.)  298,  Is  cited  in  support  of  the  conten- 
tion. In  that  case  medical  experts  were  pei>- 
mitted  to  testify  from  conditions  embraced  in 
a  hypothetical  question,  that  a  person  was  of 
'unsound  mind,  which  was  held  proper;  but 
it  was  ruled  not  competent  for  them  to  give 
an  opinion  as  to  whether  such  person  had 
sufficient  mental  capacity  to  make  a  certain 
deed  of  conveyance.  All  that  the  witness  in 
tbe  present  case  testified  to  was  that  certain 
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physical  conditions  would  tend  to  Impair  a 
workman's  usefulness  to  a  certain  extent 
The  witness  did  not  attempt  to  state  his 
opinion  as  to  the  extent  of  such  partial  dis- 
ability. We  see  no  reason  why  expert  gtI- 
dence  of  physicians  may  not  be  offered  in 
proof  of  the  fact  that  partial  disability  ex- 
ists. 

At  the  defendant's  request  the  court  in- 
structed  the  jury  to  find  for  defendant  if 
they  believed  from  the  evidence  that  defend- 
ant tendered  plaintiff  compensation  as  fixed 
by  the  statute,  "for  the  entire  period  for 
which  be  was  Incapacitated,  totally  or  par- 
tially," and  that  plaintiff  refused  to  accept 
It  Is  said  that  the  jury  disregarded  this  In- 
struction, and  that  it  was  based  upon  uncon- 
tradicted evidence.  The  contention  Is,  that 
the  court  did  not  Intend  to  charge  the  Jury 
that  the  tender  should  cover  future  incapac- 
ity, but  only  the  period  of  Incapacity  np  to 
the  time  of  the  tender.  If  such  was  the  In- 
tention of  the  court  the  Instruction  was 
wrong.  As  we  have  seen,  plaintiff  had  a 
right  to  refuse  the  tender.  If  there  was  a  dis- 
agreement between  him  and  the  d^endant 
as  to  his  future  Incapacity.  We  think  the 
court  and  the  jury  understood  the  Instruc- 
tion to  refer  to  a  tender  of  compensation  for 
the  entire  period  during  which  he  was,  In 
fact,  incapacitated,  either  totally  or  partially. 

There  were  some  verbal  Inaccuracies  in 
the  language  of  the  instructions  as  to  the 
method  by  which  the  jury  should  determine 
the  amount  of  compensation,  but  as  a  whole 
the  Instructions  followed  substantially  the 
provlMons  of  the  Compensation  L&w.  Be- 
sides, the  Jury  were  not  misled,  since  It  ap- 
pears they  allowed  the  compensation  at  the 
lowest  rate  under  the  statute. 

The  judgment  Is  affirmed.  All  the  Jnatlces 
concurring. 


WHITB  T.  CITY  OF  BONNBB   SPBINfiS. 
(No.  20608.) 

(Supreme  Court  of  Kansas.     Nov.  11,  1916.) 
(BvUdlmt  hy  the  Cowrt) 

1.  EXXCTITOBS    ANU   AnMINIBTBATOBS    9S>448— 
ACTIORB— ISBUK  ARD   PKOOP. 

During  the  trial  leave  was  given  to  amend 
the  petition  to  show  that  no  administrator  had 
been  appointed,  and  this  rendered  comi>etent 
certain  evidence  objected  to. 

[Ed.  Note. — For  other  cases,  see  Biecutors 
and  AdministratoFB,  Cent  Dig.  H  1860-1864; 
Dea  Dig.  «=.44».] 

2.  Vbhuk   €=»24^EvinBNOB>— Sufficiency. 

Under  all  the  circumstances  the  county  of 
the  plaintifTa  residence  was  sufficiently  shown. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  i  29 ;  Dec.  Dig.  «=.24.] 

8.  SvTFiantvoY  or  EvinsNOB— CoNTSiBxiTOBt 

Negligence — Cibcdmbtancks  of  Injubt. 
The  testimony  as  to  contributory  negligence, 
the  location  of  tne  injury,  the  condition  of  the 
street  and  the  cause  of  death,  was  aufiicient  to 
go  to  the  jury  and  to  warrant  the  verdict 


4.  Mtinicipai.  Cobpobatiohs  «=>10S4,  1040— 
Actions— Costs— PBBSSKTATioir  of  Olaix. 
In  an  action  for  nnliquidated  damages 
against  a  city  of  the  third  caass,  costs  cannot 
be  recovered  unless  previously  presented  as 
provided  by  section  1558  of  the  (ieneral  Stat- 
utes of  1909,  and  unless  the  petition  oontwns 
an  averment  of  such  presentation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  2203-2206,  2213, 
2214;    Dec.  Dig.  «=>1(»4,  1040.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  James  White  against  the  City  of 
Bonner  Springs.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed.  Ftom  an 
order  assessing  costs,  plaintiff  appeals.  Mod- 
ified. 

3.  K.  Cubblson,  of  Kansas  City,  for  idain- 
tlff.  E.  Ii.  Eaton,  of  Bonner  Springs,  for  de- 
fendant 

WEST,  J.  [1]  The  plaintiff  recovered 
against  the  city  a  Judgment  for  damages  for 
the  death  of  his  wife  resulting  from  an  in- 
jury caused  by  a  defective  street  Tbe  city 
appeals  and  complains  of  various  mllngs 
tonchlng  the  petition  and  the  evidenoe  tliere- 
under.  There  was  a  failure  to  state  that 
the  deceased  at  the  time  of  her  death  was  a 
nonresident,  or  that  no  personal  representa- 
tive had  been  appointed;  but  this  w&s  cor- 
rected by  amendment  which  appears  to  have 
caused  no  material  injury  to  the  defendant 
This  made  competent  tlie  testimony  of  tbe 
probate  judge  that  no  administrator  had  been 
appointed. 

[2]  It  is  contended  that  a  statement  that 
the  plaintiff  lived  two  miles  southwest  of 
Bonner  Springs  had  tbe  effect  of  taking  tbe 
residence  beyond  Uie  bonndaries  of  'Wtrsm- 
dotte  county.  Bat  consulting  the  mapi,  as 
we  have  a  right  to  do,  we  take  notice  there- 
from that  this  location  would  be  in  Wyan- 
dotte county,  taking  the  original  townsite  as 
a  point  of  departure.  It  is  not  to  be  pre- 
sumed that  the  witness  spoke  with  scientific 
accuracy,  and  two  miles  in  a  Eonthwesterly 
direction  from  a  large  portion  of  the  city 
of  Bonner  Springs  as  it  existed  at  the  time 
of  the  trial  would  be  in  Leavenworth  county. 
The  point  does  not  seem  to  hare  been  pressed 
upon  the  attention  of  the  trial  court,  and  in 
view  of  the  permission  to  amend  and  the  evi- 
dence touching  the  appointment  of  an  ad- 
ministrator in  Wyandotte!  county,  tbe  proof 
must  be  held  suffldoit  on  the  questl<m  at 
venue. 

[3]  Some  fbult  is  found  with  the  proof 
touching  the  location  of  the  injury  and  the 
condition  of  the  street,  but  the  testimony 
was  such  that  the  jury  were  warranted  tu 
the  conclusion  reached  in  reiq>ect  to  these 
matters.  The  same  must  be  said  touching 
the  question  of  contributory  negligence. 

It  is  insisted  that  the  testimony  failed  to 
show  that  the  death  of  the  plaintiff's  wife 
was  the  result  of  tbe  injury,  but  the  testi- 
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mony  on  tbia  iwlnt,  while  not  as  clear  and 
strong  as  in  some  cases  was  sufficient  to 
take  the  matter  to  the  Jnry.  Finding  no  ma- 
terial error  so  far  aa  the  defendant  is  con- 
cerned, the  principal  judgment  Is  affirmed. 

[4]  Plaintiff  appeals  from  an  order  of  the 
trial  court  assessing  the  co&ts  to  him,  and 
contends  that  a  written  claim  for  damages 
was  properly  served  by  leaving  it  at  the  of- 
fice of  the  city  derk.  The  petition  contained 
no  allegation  touching  this  matter,  and  the 
proof  was  sUent  thereon,  but  upon  a  motion 
to  retaz  the  costs  showing  wa6'  made  as  indi- 
cated. 

Section  1669  of  the  General  Statutes  of 
1809  provides,  among  other  things,  that: 

"No  casta  shall  ever  be  lecovered  against  such 
city  in  any  action  brought  against  it  for  any 
unliquidated  claim  which  has  not  been  present- 
ed to  the  dty  council  to  be  audited,  nor  upon 
claims  allowed  in  part,  unless  the  recoverv  shall 
be  for  a  greater  sum  than  the  amount  allowed, 
with  the  interest  accrued  thereon." 

It  was  held  under  a  similar  statute  in  City 
of  Atchison  V.  King,  9  Kan.  550,  that  costs 
would  not  be  recovered  unless  the  claim  had 
been  presented  to  the  city  council  for  its 
action,  "and  where  there  is  no  averment  tn 
the  petition  of  such  presentation,  the  plaintiff 
will  not  be  allowed  to  prove  that  fact"  Syl- 
labus 10. 

In  the  (pinion  it  was  said: 

"It  is  a  general  rnle  that  the  proof  must  be 
justified  by  the  allegations  of  the  pleadings.  We 
do  not  see  any  reason  why  this  is  an  exception- 
al case ;  nor  are  we  referred  to  any  authorities. 
•  •  ♦  Generally,  averments  and  testimony 
that  will  authorize  a  recovery  of  damages  will 
authorise  a  recovery  of  costs;  but  where  other 
facts  are  necessary  to  carry  costs,  such  facts 
must  be  alleged  as  well  as  proven.  Whether 
defendant  was  Uable  for  costs  was  an  issuable 
fact,  which  the  city  had  a  right  to  contest,  and 
was  entitled  to  notice  that  such  fact  would  be 
relied  on;  and  the  only  appropriate  place  for 
such  a  notice  was  in  the  petition.  Without 
such  an  averment  the  evidence  was  Improperly 
admitted.  The  language  of  the  section  referred 
to  is,  that  no  costs  shall  be  recovered  against 
such  dty,  etc.,  unless  the  claim  has  been  pre^ 
sented  to  the  city  coundl ;  under  this  law,  and 
under  the  facts  as  presented,  there  can  be  no 
costs  recovered  by  the  plaintis  against  the  city : 
and  as  there  is  no  provision  that  the  dty  shall 
recover  costs  in  such  cases,  the  judgment  should 
be  for  the  amount  of  the  verdict  for  the  pkdn- 
tiff,  and  no  judgment  for  costs  in  favor  of  ei- 
ther party ;  and  the  case  Is  remanded,  with  di- 
rections to  modify  the  judgment  in  accordance 
with  this  opinion."     9  Ejm.  561. 

The  foregoing  decision  was  Inferentlally 
followed  In  City  of  Abilene  v.  Hendricks, 
36  Kan.  196,  201, 13  Pac.  121,  referred  to  and 
substantially  followed  in  City  of  Enterprise 
T.  Fowler,  38  Kan.  415,  16  Pac.  703,  and  ex- 
pressly followed  in  City  of  Ft  Scott  v.  El- 
Uott,  68  Kan.  805,  74  Pac.  609.  Except  as  to 
cities  of  the  first  class  under  commission 
form  of  government  (Gen.  Stat  1900,  1 1218), 
the  statQtes  as  to  the  cities  of  the  three 
classes  are  substantially  the  same  (Gen. 
Stat  1900,  ft  1053,  1414,  1659).    In  Beard  t. 


Kansas  aty,  96  Kan.  102,  104,  160  Faa  640, 
541,  after  citing  the  statute,  it  was  said: 

"No  attempt  was  made  to  comply  with  this 
statute,  and  for  that  reason  no  judgment  could 
properly  be  rendered  against  the  city  for  costs. 
City  of  Atchison  v.  King,  9  Kan.  550 ;  Ft.  Scott 
V.  Elliott,  68  Kan.  805,  74  Pac.  609." 

The  analogy  suggested  by  counsel  for 
plaintiff  of  the  statutes  concerning  the  re- 
covery of  costs  In  insurance  cases  Is  not 
Boffldent  to  Impair  the  rule  thus  settled  by 
the  authorities  cited. 

The  judgment  for  costs  therefore  must  be 
modified  as  Indicated  in  City  of  Atchison  t. 
King.    All  the  Justices  concurring. 


STATE  V.  WILL.     ^o.  20851.) 
(Supreme  Court  of  Kansas.    Nov.  11,  1916.) 

(Svttabua  hv  the  Court.) 

1.  Schools  and  ScrooIj  Distriotb  «=>161— 
Attsnoanox  bt  PTTPiii— "Truant." 

A  chUd  who  attends  a  private,  denomina- 
tional, or  parochial  school  is  not  a    truant" 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  333:    Dec.  Dig. 

<s=»iei.] 

2.  Schools  and   School  Distsicts  <S=94  — 
Attknoance  bt  Pttpils. 

The  Legislature  has  not  prescribed  the 
courses  of  stndy  in  private,  denominational,  or 
parochial  schools,  nor  concerned  itself  with  such 
schools  further  than  to  prescribe  that  they 
must  be  taught  by  competent  instructors. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  6;  Dec.  Dig. 
«=»4,] 

3.  Schools  and  School  Distbiotb  «=>160  — 
Attknoance  bt  Pupils. 

A  parent  who  takes  his  chUd  out  of  the 
public  school  and  sends  it  regularly  to  a  private, 
denominational,  or  parochial  school  "for  such 
period  as  said  school  is  in  session"  cannot  be 
subjected  to  the  penalties  of  the  truancy  law 
(Gen.  St  1909,  J  7736  et  seq.). 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  j  332;  Dec  Dig. 
«=»160.] 

Appeal  from  District  Court,  Harvey 
County. 

John  WIU  was  indicted  for  a  violation  of 
the  Truancy  Law.  From  a  Judgment  quash- 
ing the  indictment  the  State  appeals.  Af- 
firmed. 

S.  M.  Brewster,  Atty.  Oen.,  and  L.  C.  Kel- 
ley,  of  Newton,  for  tiie  State.  Branine  & 
Hart,  of  Newton,  for  appellee. 

DAWSON,  J.  The  district  court  quashed 
an  information  which  purported  to  charge 
the  defendant  with  a  violation  of  the  truancy 
law.  The  material  facta  were  all  pleaded, 
and  these  showed  that  the  defendant  was  a 
resident  of  school  district  No.  13,  In  Harvey 
county ;  that  the  annual  school  meeting  had 
voted  to  have  an  eight-months  school,  begin- 
ning in  September,  1915 ;  that  the  defendant 
was  the  parent  of  a  child  11  years  old:  that 
in  April,  lOlO,  while  the  district  school  was 
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In  sesston,  the  defendant  took  hia  child  out* 
of  the  public  school — 

"and  said  defendant  and  parent  placed  aaid 
child,  Henry  Will,  in  a  private  scliool  taught 
by  a  competent  instructor,  wliich  said  pmate 
school  is  taught  in  the  German  language,  which 
said  private  school  is  of  but  two  months'  du- 
ration, but  continuing  up  to  and  after  the  pub- 
lic school  in  said  district  No..  13  is  dismissed 
for  the  year,  and  which  said  private  school  does 
not  teach  all  of  the  branches  of  education  and 
subjects  required  by  law  to  be  taught  in  a  public 
school,  in  this,  to  wit,  that  said  private  German 
school  teaches  only  the  following  subjects :  Ger- 
man reading,  German  grammar,  German  spell- 
ing, German  writing,  Bible  history,  and  a  small 
amount  of  arithmetic;  thereby  a&iA  child,  Hen- 
ry Will,  became  and  was  irregular  in  attend- 
ance at  school,  and  thereby  he  became  and  wblb 
absent  from  school  three  or  more  consecutive 
days,  and  thereby  he  became  a;id  was  habitually 
truant  from  school." 

Other  recitals  In  the  information  need  not 
be  quoted. 

[1-3]  The  state  appeals,  specifying  error  In 
sustaining  the  defendant's  motion  to  quash. 
The  appellant's  brief  states  the  question 
thus: 

"The  contention  of  the  state  is  that  a  private 
school,  in  order  to  be  recognized  as  a  private 
school  and  come  within  the  contemplation  of  the 
statute,  must  be  equal  in  all  respects  to  a  pub- 
lic school,  and  must  comply  with  all  the  statu- 
tory requirements  prescribed  for  said  public 
schools;  that  the  intent  of  the  Legislature  In 
creating  public  schools  and  authorizing  private, 
parochial,  or  denominational  schools  was  to 
make  education  compulsory  to  the  degree  speci- 
fied by  law.  If  this  contention  is  not  correct,  or 
substantially  correct,  then,  perhapa,  the  motion 
to  quash  is  good,  and  the  trial  court,  perhaps, 
should  be  sustained;  otherwise  should  be  re- 
versed." 

Prior  to  1903,  the  Truancy  Act  provided: 
"That  every  parent,  guardian,  or  other  person 
in  the  state  of  Kansas,  having  control  of  any 
child  or  children  between  the  ages  of  eight  and 
fourteen  years,  shall  be  required  to  send  such 
child  or  children  to  a  public  school  or  private 
school,  taught  by  a  competent  instructor,  for  a 
period  of  at  least  twelve  weeks  in  each  year,  six 
weeks  of  which  time  shall  be  consecutive,  unless 
such  child  or  children  are  excused  from  such 
attendance  by  the  board  of  the  school  district,  or 
the  board  of  education  of  the  city  in  which  such 
parent,  guardian  or  person  having  control  re- 
sides, upon  its  being  shown  to  their  satisfaction 
that  such  parent  or  guardian  was  not  able,  by 
reason  of  poverty,  to  clothe  such  child  properly, 
or  that  such  child's  bodily  or  mental  condition 
has  been  such  as  to  prevent  his  attendance  at 
school  or  application  to  study  for  the  period 
required,  or  that  such  child  or  children  are 
taught  at  home  in  such  branches  as  are  usually 
taught  in  the  public  schools,  subject  to  the  same 
examination  as  other  pupils  of  the  district  or 
city  in  which  the  child  resides,  or  that  he  has  al- 
ready acquired  the  ordinary  branches  required 
by  law,  or  that  there  is  no  school  taught  within 
two  miles  by  the  nearest  traveled  road."  Gen. 
Stat  1901,  {  6420, 

The  present  statute  reads: 

"That  every  parent,  guardian  or  other  person 
in  the  state  of  Kansas  having  control  or  charge 
of  any  child  or  children  between  the  ages  of 
eight  and  fifteen  years,  inclusive,  shall  be  re- 
quired to  send  such  child  or  children  to  a  public 
school,  or  a  private,  denominational  or  parochial 
school  taught  by  a  competent  instructor,  each 
school  year,  for  such  period  aa  said  school  is  in 


session:  Provided,  that  any  child  of  tiie  age 
of  fourteen  years  or  more  who  is  able  to  read 
and  write  tlie  English  language,  and  who  it 
actively  and  regularly  employed  for  his  own 
support  or  for  the  support  of  those  dependent 
upon  him,  shall  not  be  required  to  attend  the 
aforesaid  schools  for  a  longer  period  or  term 
than  eight  consecutive  weelis  in  any  one  year: 
Provided,  that  any  and  all  children  that  have 
received  a  certificate  of  graduation  from  the 
common  schools  of  any  county  or  certificate  of 
admission  to  a  high  school  in  any  city  of  the 
state  of  Kansas  shall  be  exempt  from  the  pro- 
visions of  this  act:  Provid^  that  the  children 
who  are  physically  or  mentally  incapacitated  for 
the  work  of  common  schools  are  exempt  from 
the  provisions  of  this  act;  but  the  school  an- 
tliorities  shall  have  the  right,  and  tbej  an 
hereby  authorized,  when  such  exemption  under 
tile  provision  of  this  act  is  claimed  by  any  par- 
ent, guardian,  or  other  person  in  the  control 
or  charge  of  such  child  or  ctiUdren,  to  canse  an 
examination  of  such  child  or  children  by  a  phy- 
sician or  physicians  employed  for  such  purpose 
by  such  authorities,  and  if  such  physician  or 
physicians  hold  that  such  child  or  children  are 
capable  of  doing  the  work  in  the  c<Mnmon 
schools,  then  such  child  or  children  siiall  not  be 
exempt  from  the  provisions  of  this  act"  Gen. 
Stat  1909;  S  7736. 

It  -will  be  noted  that  the  earlier  act,  in 
specific  terms,  provided  that  the  diUdren 
excused  from  public  school  attendance.  If 
taught  at  home,  should  be  Instructed  'in 
such  brandies  as  are  usually  taught  In  the 
public  schools,  subject  to  the  same  examina- 
tion as  other  pupils  of  the  district  or  city 
In  which  the  child  resides,"  etc. 

In  the  later  act,  which  obviously  was  for 
the  purpose  of  improving  the  truancy  law 
and  providing  means  for  its  enforcement 
through  truancy  officers,  the  significant  lan- 
gotige  of  the  earlier  act  concerning  the  course 
of  study  imposed  on  home-taught  pupils  Is 
left  out  There  must  have  been  a  reason 
for  that  The  act  of  1903  (Gen.  Stat  1809. 
f  7736  et  seq.)  enlarges  as  to  the  hind  of 
schools  which  a  child  may  attend  to  excuse 
him  from  public  school  attendance.  They 
may  be  either  "private,  denominational  or 
parochial,"  but  nothing  is  said  as  to  the 
course  of  study  in  such  schools.  These 
schools  must  be  taught  "by  a  competent  In- 
structor, eadi  school  year,  for  such  period 
as  said  school  is  in  session."  May  we  not  as- 
sume that  the  Legislature  knew  what  it  was 
about  when  It  provided  in  the  earlier  act  that 
If  the  child  were  taught  at  home.  It  must  be 
in  the  common  school  branches,  and  that 
the  child  should  be  subject  to  examination  as 
other  district  and  dty  pupils  might  be.  This 
provision  would  serve  a  useful  and  almost 
necessary  purpose  to  prevent  a  mere  pretense 
of  home  instruction  to  avoid  the  conaequenc- 
es  of  the  truancy  law.  In  the  later  act.  It 
will  be  observed  that  home  instruction  is  no 
longer  an  excuse  for  nonattendance  in  scho<^ 
but  the  number  and  kind  of  schools  to  which 
he  may  be  sent  are  enlarged.  They  may  be 
either  private,  denominational,  or  parocbiaL 
The  Ijegislature  may  well  have  tielleved  that 
if  such  schools  were  taught  by  a  competent 
Instructor,  the  sufficiencsr  and  scope  .«t  the 
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course  of  study  would 'nMeasarlly  foUo^r  to 
fully  qualify  the  child  for  his  future  duties 
as  a  citizen.  The  argument  for  the  appellant, 
which  we  concede  is  supported  by  some  most 
respectable  authorities,  virtually  asks  the 
court  to  rewrite  Into  the  present  statute  lan- 
gruage  which  the  Legislature  struck  out  when 
It  revised  the  law  in  1903  (Iaws  1903,  tf. 
423).    This  we  cannot  do. 

If  the  conclusion  here  reached  discloses  a 
defect  in  the  law  which  is  of  serious  conse- 
quence to  the  educational  work  of  the  state, 
the  remedy  Ues  with  the  Legislature.  Pre- 
sumably this  defendant's  child  attended  the 
public  school  from  Septenaber  until  April 
while  the  public  school  was  In  session^  When 
the  private  school  began  its  term  he  attended 
It  Instead  of  the  public  schooL  In  sndi  case 
the  <AUd  was  not  a  truant.  So  long  as  his 
parent  kept  hJm  regularly  in  attendance  in 
the  one  school  or  the  other,  for  such  term  a> 
the  school  was  in  session,  the  truancy  act, 
as  it  now  reads,  is  satisfied.  Since  the  l.egis- 
latxire  has  refrained  from  exercising  control 
over  the  courses  of  study  in  these  private, 
denominatloual,  or  parodilal  schools  further 
tlian  to  require  them  to  be  tanght  by  com- 
petent instructors,  it  is  too  much  to  aak  the 
state's  prosecuting  officers  or  its  courts  to 
meddle  with  them. 

The  Judgment  Is  affirmed.  All  the  Justices 
conoirring. 


GABVBI  V.  BROWN  et  aL    (No.  20402.) 
(Suprem«  Court  of  Kansas.     Nov.  11,  1916.) 

{SyUabtu  by  the  Oourt.) 

Pabdon   iOm.jI    Pabol»— IwnmtBMIWATB  Skn- 
TKNOB— DiSOBBTION  OF  BOABD. 

Under  the  Indeterminate  Sentence  Act  (Qen. 
St  1909,  §g  6837-6845),  the  granting  or  with- 
holding of  a  parole  is  a  matter  resting  within 
the  aoond  official  discretion  of  the  prison  board, 
subject  to  the  limitations  expressed  in  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent. 
CKg-  U  4-6%;   Dec  Dig.  «s>4.] 

Appeal  from  District  Court,  Leavenworth 
County. 

Application  by  Fred  Garvey  for  mandamus 
to  W.  L.  Brown  and  others.  Judgment 
quashing  the  writ,  and  relator  appeals.  Af- 
firmed. 

Lee  Bond,  of  Leavenworth,  for  appellant 
S.  H.  Brewster,  Atty.  Gen.,  and  Preston  Gtde- 
man,  of  Topeka,  for  appellees. 

BURCH,  J.  The  action  was  one  of  manda- 
mus to  compel  the  prison  board  to  grant  the 
plaintifF  a  parole.  A  motion  to  quash  the 
alternative  writ  ivas  sustained,  and  the 
plaintiff  appeals.  The  question  is  whether 
or  not  it  becomes  the  mandatory  duty  of  the 
prison  board  to  grant  a  parole  if  the  statu- 
tory conditions  have  been  complied  with. 

The  plaintiff  was  convicted  of  the  crime  of 
assault  with  Intent  to  kill,  and  was  sentenced 


]  to  imprisonment  for  a  x>eriod  of  from  one  to 
ten  years.  The  substantive  part  of  the  pe- 
tition follows: 

"Plaintiff  further  alleges  that  during  the  time 
he  had  been  so  confined  in  the  said  penitentiary 
he  has  obeyed  all  rules  and  regulations  of  said 
institution,  and  that  no  charge  of  misconduct 
has  been  brought  against  him,  and  that  he  bad 
never  been  confined  in  any  penitentiary  or  con- 
victed of  any  felony  prior  to  the  conviction  here- 
in mentioned ;  that  he  has  served  the  minimum 
time  fixed  by  law  for  the  crime  for  which  he 
was  convicted,  and  that  he  has  duly  made  ap- 
plication to  the  above-named  defendants  as  a 
board  of  parole,  to  be  paroled  from  said  institu* 
tion,  and  that  he  has  produced  to  said  board  sat- 
isfactory evidence  that  arrangements  have  been 
made  for  his  honorable  and  useful  employment 
while  upon  parole  in  some  suitable  occupation, 
and  that  a  proper  and  suitable  home,  free  from 
criminal  influence,  has  been  provided  for  him 
upon  his  release  from  said  nenitentiarv  on  pa- 
role, but  that  notwithstanding  said  mcts  the 
said  prison  board  have  arbitrarily  and  illegally 
refused  to  grant  the  same." 

The  Indeterminate  Sentence  Law  (Gen. 
Stat  1909,  g§  6837-6845)  looks  to  the  rehabU- 
Itatlon  of  persons  imprisoned  In  the  state 
penitentiary  as  law-abiding  and  useful  mem- 
bers of  society.  To  this  end,  the  Judge  be- 
fore whom  a  prisoner  was  tried  and  the 
county  attorney  are  required  to  furnish  In- 
formation relating  to  his  disposition,  charac- 
ter, assodetes,  surroundings,  and  career,  and 
other  matters  tending  to  throw  light  on 
whether  or  not  he  is  capable  of  again  becom- 
ing a  good  citizen.  Section  6839.  The  prison 
board  Is  required  to  adopt  disdpllnary  regu- 
lations which  will  conduce  to  the  welfare 
of  prisoners,  prevent  them  from  returning  to 
criminal  courses,  secure  their  reformation, 
and  make  them  self-sustaining.  A  complete 
physical,  mental,  and  moral  diagnosis  of  each' 
prisoner  is  made  when  he  enters  the  i>enlten- 
tlary,  and  the  result  is  entered  on  a  register 
kept  for  that  purpose.  On  this  register  sub- 
sequent minutes  are  made  from  time  to  time, 
showing  the  method  of  treatment  employed, 
improvement  or  deterioration  In  character, 
alterations  affecting  situation  and  standing, 
and  other  pertinent  facts.     Section  6840. 

The  statutory  grant  of  authority  to  parole 
leads  as  follows: 

The  said  prison  board  shall  have  power  to 
estabUsh  rules  and  regulations  imder  which 
prisoners  within  the  penitentiary  may  be  allow- 
ed to  go  upon  parole  outside  the  penitentiary 
building  and  inclosure,  but  to  remain  while  on 
parole  in  the  legal  custody  and  under  the  con- 
trol of  the  prison  board,  and  subject  at  any 
time  to  b«  taken  back  within  the  inclosure  of 
said  penitentiary:  Provided,  that  no  parole  shall 
be -granted  in  any  case  until  the  minimum  term 
fixed  by  law  for  the  offense  has  expired.  And 
full  power  to  enforce  such  rules  and  regulations 
and  to  retake  and  reimprison  any  inmate  so 
upon  parole  is  hereby  conferred  upon  the  war- 
den, whose  order,  certified  by  the  clerk  of  the 
prison,  with  the  seal  of  the  penitentiary  attach- 
ed thereto,  stutll  be  a  sufficient  warrant  for  the 
officer  named  in  it  to  authorize  such  officer  to 
apprehend  and  return  to  actual  custody  any 
conditionally  released  or  paroled  prisoner,  and  it 
is  hereby  made  the  duty  of  all  officers  to  ex- 
ecute said  order  the  same  as  ordinary  criminal 
process:    Provided,  that  no  prisoner  shall   b« 
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ideued  on  psrale  mitn  die  odd  prison  board 
•haB  hav*  made  arraneementa,  or  diall  have 
satiflfactotT  evidence  that  arrangementa  have 
been  made,  for  his  bonorable  and  naefnl  employ- 
ment vhile  upon  parole  in  aome  aaitaUe  occa- 
patioD,  and  abo  for  a  proper  or  suitable  homei 
free  from  criminal  inflnence."    Section  6841. 

SecUoa  6842  pro>vlde8  that  no  petlticm  or 
other  form  of  appllcatlcm  for  either  a  pan^e 
or  for  final  discharge  shall  be  entertained. 
Section  6845  provides  that  all  paroles  shall 
be  approved  by  the  Governor  before  th^ 
become  effective,  and  that 'no  prisoner  shall 
be  eligible  to  be  paroled  who  has  already 
served  two  terms  in  any  penitentiary.  Sec- 
tion 6842  provides  that  a  prisoner  who,  in 
the  opinion  of  the  warden,  has  served  six 
months  of  his  parole  acceptably  and  given 
evidence  of  his  trustworthiness,  shaU,  if  not 
Incompatible  with  the  welfare  of  society,  be 
certifled  by  tbio  warden  to  the  prison  board 
for  final  discharge.  The  prison  board  con- 
siders the  case,  and  decides  whether  or  not 
final  discharge  shall  be  recommended.  If 
made,  the  recommendation  is  made  to  the 
Oovemor.  If  be  approve,  he  commutes  the 
sentence,  to  take  effect  at  once,  or  at  sach 
time  as  he  may  think  best.  Section  6844 
provides  for  retaking  paroled  prisoners  who 
have  become  delinquent. 

The  plaintiff's  contention  is  that  a  parole 
is  a  reward  which  may  be  earned  by  comply- 
ing with  the  statutory  conditions.  If  the  re- 
ward be  thus,  earned,  it  cannot  be  denied  so 
far  as  the  prison  board  is  concerned  and  he 
is  entitled  as  a  m&tter  of  absolute  right  to 
have  a  parole  go  to  the  Governor  fw  his 
approval  or  diaapprovaL  Tills  contention  Is 
based  on  certain  decisions  of  the  Kentucky 
Court  of  Appeals  interpreting  the  statute  of 
that  state  (Acts  1910,  c.  16)  relaUng  to  the 
parole  of  convicts:  Wilson  v.  Commonwealth, 
141  Ky.  341,  132  S,  W.  557 ;  Board  of  Prison 
Com'rs  r.  Smith,  166  Ky.  426,  159  S.  W. 
960;  Board  of  Prison  Com'rs  v.  De  Moss,  157 
Ky.  289,  183  S,  W.  183. 

Sectt<m  1  of  the  Kentucky  statute  states 
that  the  board  of  penitentiary  commissioners 
shall  have  power  to  parole  persons  confined 
in  the  penitentiary,  to  retake  paroled  prison- 
ers under  named  conditions  and  when  in  the 
opinion  of  the  board  the  welfare  of  the  pris- 
oner or  of  society  demands,  and  to  discharge 
finally.    Section  2  reads  in  part  as  follows: 

"No  person  so  confined  shall  be  eligible  to 
parole,  or  entitled  to  the  proyiaionB  of  tnis  act, 
until  be  shall  have  servea  the  minimum  term 
of  imprisonment  provided  b^  law  for  the  crime 
for  which  be  waa  so  committed,  except  priscm- 
era  committed  for  life,  who  shall  have  actually 
served  five  years ;  nor  unless  be  shall  have  been 
obedient  to  the  rules  and  regulations  of  the  in- 
stitution in  which  he  is  confined  for  at  least 
nine  consecutive  months  next  preceding  the 
date  of  his  parole;  nor  until  he  shall  have  se- 
cured, or  there  shall  have  been  secured  for  him, 
some  re8i)ectable  employment  with  some  reepon- 
sible  person  or  concern  at  a  compensation  suffi- 
cient to  render  him  aelf-sustaining."  Acts  1910, 
c  16. 

Section  8  relates  to  final  discharge,  and 

contains  a  provision  which  reads  as  follows: 

"But  nothing  in  this  act  shall  be  construed  as 


entldfaig  aoeh  paroled  grimier  to  Miek  final 
diachargCL  except  at  the  diaendMi  ct  tbe  said 
board." 

In  the  decisions  referred  to,  the  ooart  mads 
a  point  of  the  fact  that  "diseretloa''  was  Oi- 
pressly  reserved  to  the  prison  board  In  ae» 
tlon  8,  init  not  in  section  2.  The  substantial 
grounds  of  th<e  decision  were,  however,  that 
uplift  rather  than  pnnlshmoit  Is  the  «*i'<^ 
purpose  of  detention,  that  this  purpose  may 
be  furthered  by  offering  a  reward  for  good 
conduct  In  the  form  of  an  enlargemoit  at 
liberty,  and  that  sectlcm  2  guaranteed  to  the 
convict  his  reward  for  good  behavior. 

In  the  case  of  Wilson  v.  Commonwealth, 
141  Ky.  341,  13:S  S.  W.  567,  It  was  nid: 

"When  the  act  thus  provides  that  no  persoa 
shall  be  eligible  to  parole  except  on  certain 
conditions,  it  neceasanly  means  tnat  those  mia 
comply  with  the  oonditions  shall  be  digible  t* 
parole.  The  act,  therefore,  defines  who  shaU  be 
paroled  and  does  not  commit  to  the  conimia- 
sioners  arbitrary  power,  but  imposes  on  them 
the  duty  to  parole  the  prisoners  whom  the  act 
declares  difible  to  parole,  and  this  duty  tlie 
board  of  prison  commissioners  may  be  reqoired 
in  a  proper  state  of  case  to  pofonn.  Manifest- 
ly the  standard  fixed  by  these  sections  is  so  un- 
mistakable in  meaning  and  loecific  in  character, 
as  to  enable  the  convict  to  know  what  bis  con- 
duct must  be  to  entitle  him  to  the  parole  or  dis- 
charge, and  also  to  enable  the  board  to  knov 
what  will  entitle  him  to  either." 

With  great  respect  for  the  Conrt  of  Ap- 
peals of  the  state  of  Kentucky,  this  oonit  is 
constrained  to  say  that  It  does  not  feel  at 
liberty  to  use  the  method  employed  In  reach- 
ing the  foregoing  oondnsions.  l^e  provision 
of  section  1  of  the  Kentucky  statute,  whereby 
a  paroled  prisoner  may  be  rearrested  and  re- 
confined  when  In  the  opinion  of  the  board  the 
welfare  of  the  prisoner  or  the  welfare  of 
society  demands,  was  Ignored  In  the  diacos- 
sion.  While  the  word  "discretion"  waa  not 
used,  as  wide  a  latitude  was  allowed  the 
board  as  In  section  8,*  and  the  dlffer»ice  be- 
tween discretion  to  parole  a  prisoner  on  one 
day  and  discretion  to  reimprison  him  on  the 
next  day  does  not  seem  very  substantial. 
There  is  no  express  language  In  the  act 
stating  It  to  be  the  duty  of  the  prison  board 
to  parole  any  one,  and  limitations  on  the 
power  of  the  board,  whereby  the  cases  of  cer- 
tain prisoners  are  entirely  withheld  from 
consideration,  do  not,  under  any  familiar 
rule  of  interpretation  or  of  logic,  constitute 
a  positive  mandate  to  parole  othera.  Doubt- 
less early  release  from  confinement  Is  an  in- 
ducement to  good  conduct,  but  conduct  merely 
submissive  to  rules  of  priaon  discipline  does 
not,  of  necessity,  Indicate  reformation  of 
character,  any  more  than  faithful  attendance 
at  church  of  necessity  Indicates  moral  and 
religious  character.  Although  a  person  sen- 
tenced to  a  tarm  of  from  one  to  ten  years 
may  have  broken  no  prison  rule.  It  may  be 
,quite  Incompatible  with  his  own  welfare  and 
with  the  welfare  of  society  to  parole  him  at 
the  end  of  one  year. 

Besides  what  has  been  said,  the  sdieme  of 
the  Kansas  statute  Is  qnltB  4IffereDt|  trom 
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that  of  the  Kentocky  statute.  In  the  Kan- 
sas statute,  aa  In  the  Kentucky  statute,  there 
Is  no  express  direction  to  parole  anybody,  but 
the  Instances  In  whldi  no  parole  shall  be 
granted  are  not  gronped  and  categorically 
stated.  They  are  scattered  thronghout  the 
act  as  provisos  and  Independent  prohibitions. 
These  provisos  and  prohibitions  are  not  in- 
serted so  that  a  prisoner  may  know  ]uBt 
whal  he  shall  do  to  earn  a  parole,  becanse 
the  prison  board  is  given  anthority  to  estab- 
lish rules  beyond  those  prescribed  by  the  Leg- 
islature, under  which  paroles  may  be  grant- 
ed. Because  the  prison  board  is  given  au- 
thority to  r^cnlate  the  granting  of  paroles 
In  all  cases  except  those  expressly  reserved 
by  the  statute,  the  reservations  were  not 
made  to  enable  the  board  to  know  what  will 
«itltle  a  prisoner  to  a  parole.  The  matter  of 
conformity  to  rules  of  prison  discipline  Is 
not  mentioned  in  the  statute  as  a  qualification 
for  parole.  A  prisoner  is  not  permitted  by 
hlm&eU  or  others  to  bring  up  the  subject  of 
his  parole,  by  petition  or  other  form  of  ap- 
plication. After  the  prison  board  has  con- 
cluded to  parole,  the  Governor  has  authority 
to  consider  the  case  and  to  ai^rove  or  dis- 
approve. 

The  Kansas  indeterminate  sentence  stat- 
ute was  aiacted  in  1903  (Iiaws  1908,  c.  S75) 
and  was  among  the  earlier  laws  on  the  sub- 
ject. The  need  for  a  more  flexible  and  bene- 
ficial system  of  penal  sanctions  was  clearly 
grasped,  but  a  sufficiently  extensive  fund  of 
definite  and  classified  experience  in  the  ad- 
ministration of  such  a  system  had  not  been 
accumulated  to  warrant  the  Legislature  in 
doing  more  than  adopt  the  system  and  settle 
some  of  the  more  obvious  details.  The  ex- 
treme rigidity  of  the  old  system  was  one  of 
the  very  things  to  be  demolished.  The  suc- 
cess or  failure  of  the  new  system  depended 
on  its  administration,  and  this  was  commit- 
ted, ^except  for  a  few  directions  and  limita- 
tions, to  the  invention,  good  Judgment,  and 
discretion  of  the  prison  board,  the  warden 
of  the  penitentiary,  and  the  Governor,  aU 
co-operating  for  the  welfare  of  the  delin- 
quents and  for  the  protection  and  welfare 
of  society. 

The  court  is  already  committed  to  the 
foregoing  interpretation  of  the  statute,  which 
it  still  regards  as  sound.  In  the  case  of  In 
re  Howard,  72  Kan.  273,  83  Pac.  1032,  it 
was  held  that  under  the  Indeterminate  Sen- 
tence Act  the  extreme  penalty  is  imirased,  but 
provision  is  made  for  its  mitigation.  Con- 
cerning the  subject  of  mitigation,  the  Court 
said: 

"There  are  no  provisions,  in  the  law  under 
which  the  appdlant  was  sentonced,  entitling 
him  to  any  redaction  of  time  for  good  behavior, 
OS  matter  of  right.  There  are  provisions  aa- 
thorizing  the  prison  board  to  establish  rules  and 
regulations  under  which  prisoners  may  be  al- 
lowed to  go  upon  parole  after  the  expiration  of 
the  minimum  time  for  which  they  were  sentenc- 
ed, and  by  which  they  may  be  discharged  six ' 


months  after  being  paroled,  hnt  these  are  aU 
matters  of  favor  to  be  determined  by  the  prison 
board,  the  warden,  the  judge  who  passed  sen- 
tence, and  the  Governor/'  State  v.  Tyree,  70 
Kan.  203,  207,  78  Pac.  626,  8  Ann.  Oas.  1020. 

The  ezpressioB  "aattem  of  flavor"  wafe 
used  in  opposition  to  the  eapresslon  "matter 
of  rli^t"  In  the  highest  and  truest  sense, 
parole  and  discharge  under  the  Indeterminate 
sentence  law  are  not  matters  of  favor  at  all. 
The  state  penitentiary  is  a  great  character 
dlnio  maintained  for  the  welfare  of  society, 
to  be  secured  throng^  the  detentitm,  correc- 
tion, and  development  of  those  sentenced  to 
confinement  there  because  of  unsocial  con- 
duct Whenever  sufficient  strength  and  prob- 
ity of  character  are  indicated,  after  the  mini- 
mum period  of  detention  has  elapsed,  tbe 
prison  bounds  are  enlarged  by  parole,  not  as  a 
matter  of  grace  or  even  of  reward,  but  be- 
cause the  proper  degree  of  moral  progress 
has  been  achieved,  and  as  the  next  stage  in 
the  treatment  administered.  When,  after 
six  months,  such  progress  has  been  made 
that  the  paroled  oftender  may  be  trusted, 
with  safety  to  himself  and  to  society,  to  gov- 
ern his  own  conduct  according  to  his  own 
motives,  tiie  purpose  of  his  restraint  has  been 
accomplished,  and  he  is  discharged.  The  law, 
however,  does  not  undertake  to  determine 
definitely  the  time  when  a  parole  or  a  dis- 
charge shall  be  granted,  or  to  enumerate  In- 
dicia of  trustworthiness  which  shall  be  suf- 
ficient to  require  parole  and  discharge. 
These  are  subjects  committed  to  the  sound 
official  Judgment  and  discretion  of  those  ap- 
pointed to  administer  the  law. 

Such  being  the  meaning  of  the  statute,  as 
the  court  understands  it,  the  plaintiff's  peti- 
tion stated  no  cause  for  the  issuance  of  the 
alternative  writ  of  mandamus,  and  the  Judg- 
ment of  the  district  court  quashing  the  writ 
la  affirmed.    All  the  Justices  concurring. 


BACON  V.  L15DERBRAND  et  al. 
(No.  20300.) 

(Supreme  Court  of  Kansas.    July  8,  1916. 
Rehearing  Denied  Oct.  13, 1910.) 

(BvlUtbua  ly  the  Court.) 

Vewdob  and  Pubchaseb  «=»230(2)  —  Bora 

Fide  Pobchasebs  —  Notice  —  KEcrrAi,  iw 

Deed. 

A  purchaser  of  real  property,  the  recorded 

deed  to  whose  grantor  contains  the  following: 

"Same  to  be  free  and  dear  of  all  incumbrance 

except    *    *    *    a  second  mortgage  of  seventeen 

hundred  and  fifty  dollars  ($1,750)  due  Jan.  1st, 

1914,    which   said   second   party   assumes   and 

agrees  to  pay"— is  not  an  innocent  purchaser 

against  such   mortgage,  although   at  the  time 

of  the  conveyance  to  mm  the  mortgage  is  not 

recorded  and  he  has  no  actual  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  605.  606;  Dec  Dig. 
«=9230(2).] 

Appeal  from  District  Court,  Hodgeman 
County. 
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Action  b7  mmle' Bacon  against  Jobn  W. 
Lederbrand  and  others.  From  a  Judgment 
for  plaintiff,  defendant  W.  M.  Dickson  ap- 
peals.   Afilnned. 

Rosooe  H.  Wilson,  of  Jetmore  (B.  B.  Qtla, 
of  connsel),  for  appellant  J.  B.  Larimer,  of 
Topeka,  for  appellee. 

MARSHALL,  J.  In  this^  action  the  plain- 
tiff recovered  Judgment  for  the  foredosnre 
of  a  mortgage.  W.  M.  Dickson,  one  of  the 
defendants,  appeals. 

Jnly  28,  1913,  M.  C.  SchaefTer,  being  then 
the  owner  of  the  land  in  controversy,  convey- 
ed It  by  general  warranty  deed  to  A.  E. 
Rhine.     This  deed  contained  the  following: 

"Same  to  be  free  and  dear  of  all  incnmbranee 
except  one  erst  mortgage  of  twenty-five  hundred 
dollars  ($2,500)  and  iotereit  at  the  rate  of  6% 
from  Mch.  3rd,  1913,  and  a  second  mortgage  of 
seventeen  hundred  and  fifty  dollars  ($1,750)  dne 
Jan.  lit,  1914  which  said  second  party  asstmies 
and  agrees  to  pay.  The  lease  on  the  above-de- 
scribed land  accompanies  this  transfer." 

August  3,  1913,  M.  G.  Schaeffer  executed 
a  mortgage  on  the  land  In  controversy  to  W. 
B.  Bacon  for  $1,750.  This  mortgage  was  dne 
January  3,  1914,  but  was  not  recorded  until 
February  9,  1914.  January  IT,  1914,  A.  R. 
Rhine  conveyed  this  land  by  general  war- 
ranty deed  to  defendant  W.  M.  Dickson. 
This  deed  was  recorded  January  20,  1914. 
It  contained  no  mention  of  any  $1,750  mort- 
gage. There  was  no  evidence  that  W.  M. 
Dickson  had  any  actual  notice  of  the  ex- 
istence of  the  $1,750  mortgage.  This  mort- 
gage was  assigned  to  the  plaintiff,  and  In  this 
action  she  seeks  to  foreclose  It. 

Dickson  in  his  answer  denied  the  execution 
of  the  mortgage,  and  alleged  that  there  had 
been  no  consideration  therefor;  that  at  the 
time  of  the  execution  of  the  mortgage  the 
land  was  the  property  of  W.  M.  Dickson ;  that 
M.  C.  Schaeffer  was  never  the  owner  thereof; 
that  it  had  been  conveyed  to  defendant  Dick- 
son by  wairanty  deed  from  A.  R.  Rhine  and 
his  wife  on  January  17,  1914 ;  that  the  deed 
had  been  filed  for  record  January  20,  1914; 
and  that  the  assignment  of  the  note  and  mort- 
gage to  the  plaintiff  was  without  considera- 
tion. Dickson  did  not  allege  that  he  was  the 
purcjiaser  of  the  real  property  without  no- 
tice of  the  mortgage  sought  to  be  foreclosed. 

W.  M.  Dickson's  sole  contention  is  that  the 
recital  in  the  deed  from  Schaeffer  to  Rhine 
Is  not  sufficient  to  constitute  notice  to  Dick- 
son and  to  remove  from  Mm  the  protection 
against  an  unrecorded  mortgage  which  he 
would  have  under  the  statute;  that  he  stands 
as  a  bona  flde  purchaser  of  the  land,  for  val- 
ue, and  without  notice  of  this  mortgage.  The 
plaintiff,  in  response  to  this,  argues  that  the 
question  presented  by  defendant  Dickson  was 
Dot  raised  in  the  pleadings,  and  was  not  in 
issue  at  the  trial. 

We  .will  leave  the  question  presented  by 
the  plaintiff,  and  address  ourselves  to  the  one 


preaentM  by  Dlckaon.  Oar  recording  act 
mnst  be  considered  in  the  detennJn&tSon  of 
this  question.  Sectl<m  1670  of  the  GenenI 
Statutes  of  1909  reads: 

"Every  instmment  in  writing  tliat  canwy* 
any  real  estate,  or  whereby  any  real  estate  maj 
be  affected,  proved  or  acknowledged,  and  certi- 
fied in  the  manner  hereinbefore  prescribed,  mar 
be  recorded  in  the  office  of  the  register  of  deeds 
of  the  eonnty  ta  which  soeh  real  estate  is  situ- 
ated." 

Section  1671  reads : 

"Bveiy  such  instmment  In  writing,  certified 
and  recorded  in  the  manner  hereini>efore  pre- 
scribed, shall,  from  the  time  of  filing  the  same 
with  the  register  of  deeds  for  record,  impart 
notice  to  all  persons  of  the  contents  thereof: 
and  all  subsequent  purchasers  and  mtKtgagees 
shall  be  deemed  to  purdiaae  with  notice." 

Notioe  the  last  (dause  of  section  1671: 
"All  subsequent  purcbaaers  and  mortgagees 
shall  be  deemed  to  purchase  with  notice." 
With  notice  of  what?  With  notice  of  the 
contents  of  all  tiie  prior  recorded  deeds  and 
mortgages.  The  deed  to  the  grantor  of  de- 
fendant Dickson  redted  a  $1,750  mortgage, 
and  the  grantee  in  that  deed  assumed  and 
agreed  to  pay  that  mortgage.  W.  M.  Dick- 
son purchased  with  notice  of  tliat  redtaL 
Inquiry  of  his  grantor  and  at  least  of  his 
grantor's  grantor  would  have  revealed  this 
$1,750  unrecorded  mortgage. 

"A  parchaser  of  land  must  look  to  the  title 
papers  under  which  he  purchases;  and  he  ii 
chargeable  with  notice  of  the  facts  appearing 
upon  thdr  face,  and  also  with  knowledge  of  all 
facts  suggested  therein,  and  which,  with  the  ex- 
ercise of  reasonable  prudence  and  diligoice,  he 
might  have  ascertained."  Knowles  v.  Williams, 
58  Kan.  221,  48  Pac.  856,  syl.  T  2. 

See,  also,  Frazier  v.  Jeakins,  64  Kan.  615, 
617,  68  Pac.  24,  67  L.  R.  A.  575;  Moore  v. 
Griffin,  72  Kan.  164,  166,  83  Pac.  395,  4  L..  R. 
A.  (N.  S.)  477;  Faris  v.  Finnup,  84  Kan.  122, 
125,  113  Pac.  407;  Mining  Co.  v.  Atkinson. 
85  Kan.  357,  361,  U6  Pac.  499,  Ann.  Cas. 
1912D,  1196;  Newby  v.  Fox.  90  Kan.  317. 
325,  133  Pac.  890,  47  L.  R.  A.  (N.  S.)  302. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


VICK  ROT  V,  MORGAN.    (Na  8719.) 
(Supreme  Court  of  Colorado.     Nov.  6,   1916.) 

EXECUTOBS    ASD    ADUINiaTBATOItS    ^=>85(6>— 

Collection    or   Assets  —  Ihquisition  — 

Scope  or  Powers. 
In  a  proceeding  under  the  first  dause  of 
Rev.  St.  1908,  i  7^3,  wherein  an  heir  is  cited 
to  appear  for  examination  as  to  moneys  due  to 
the  estate,  and  alleged  to  have  been  fraudu- 
lently retained  or  concealed,  the  court,  on  as- 
certaining that  money  has  been  concealed,  is 
without  power  to  try  controverted  questions 
as  to  right  to  recover  or  to  order  its  payment 
to  the  estate,  which  by  the  second  clauae  of 
such  section  may  recover  the  amount  in  a  sepa- 
rate acdon. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  EHg.  H  323,  354; 
Dec.  Dig.  «s>85(6).] 

En  Banc.  Error  to  Coonty  Court,  City  and 
County  of  Denver;  Ira  C.  Rothgerber,  Judge. 
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Proceedlntr  by  Dora  Horgnn,  as  adminis- 
tratrix of  the  estate  of  Miranda  Emza  Vldk 
Roy,  against  Joseph  J.  Ylck  Roy.  To  review 
an  order  therein,  defendant  brings  error. 
Reversed  and  remanded. 

Henry  B.  May  and  Rice  W.  Means,  both  of 
Denver,  for  plaintiff  In  error.  T.  J.  O'Don- 
nell,  John  W..  Graham,  and  Canton  0'D<hi- 
nell,  all  of  Denver,  for  defendant  In  error. 

WHITE,  J.  Upon  complaint  of  Dora  Mor- 
gan, as  administratrix  of  the  estate  of  Mi- 
randa Eliza  Vlck  Roy,  deceased,  Joseph  J. 
Vlck  Roy  was  dted  to  appear  before  the 
county  conrt  tor  examination  as  provided  by 
section  7253,  Rev.  Stat  1908. .  The  property 
of  the  deceased,  which  It  was  alleged  had 
been  appropriated,  embezzled,  concealed,  or 
disposed  of  by  Vlck  Roy,  was  certain  money, 
deeds,  bonds,  and  contracts.  Upon  service 
of  the  citation  Vlck  Roy  appeared  and  denied 
the  allegations  of  the  complaint  Thereaft- 
er the  matter  came  on  for  hearing,  and  Vlck 
Roy  was  examined,  under  oath,  touching  the 
matters  set  forth  in  the  complaint  The 
examination,  in  so  far  as  it  relates  to  the 
matters  here  Involved,  disclosed  that  shortly 
before  the  death  of  the  deceased  she  had 
on  deposit  In  a  bank  a  sum  of  money  and 
signed  and  delivered  to  Vlck  Roy  a  check, 
payable  to  his  order  upon  the  bank,  for  the 
sum  of  $300,  and  that  subsequent  to  her 
death  Vlck  Roy  presented  the  check  to  the 
bank  and  received  the  money  thereon. 
Therenpon  the  court  over  the  objection  and 
exception  of  Vide  Roy,  entered  an  order  that 
be  forthwith  turn  over  to  the  administratrix 
the  sum  of  fSOO  as  the  property  of  the  es- 
tate. After  an  nnsubcessfnl  effort  in  the 
trial  court  to  have  the  judgment  annulled, 
Vlck  Roy  brought  the  canse  here  for  review 
on  error.  He  questions  the  power  of  the 
court  to  enter  the  order. 

An  examination  of  the  statute  dlsdoses 
that  the  county  court  is  given  power  to 
cause  a  person  alleged  to  have  embezzled, 
concealed,  or  alienated  property  belonging  to 
an  estate  to  be  brought  before  the  court  and 
examined  upon  oath  touching  the  same;  and 
if  he  refuse,  after  citation,  to  appear  and 
'  submit  to  such  examination,  or  to  answer  in- 
terrogatories propounded  to  him  in  relation 
to  the  matter,  to  commit  Iilm  to  the  common 
jail  of  the  county  until  he  submits  to  the  or- 
der, and  to  cause  the  interrogatories  and 
answers  to  be  made  in  writing  and  signed  by 
the  party  examined  and  filed  in  the  county 
court  It  also  declares  that,  if  any  person, 
beforr  the  granting  of  letters  testamentary 
or  of  administration,  etc.,  embezzles  or  alien- 
ates any  of  the  moneys,  goods,  chattels,  or 
effects  of  any  deceased  person,  etc.,  he  shall 
stand  chargeable  and  be  Uable  to  the  action 
of  the  representative  of  the  estate  "for  dou- 
ble the  vahie  of  the  property  so  onbessled 


or  alienated,  to  be  recovered  for 'the  benefit 
of  snch  estate." 

The  statute  la  In  two  parta  The  first  au- 
thorizes a  proceeding,  Inquisitorial  in  its  na- 
ture, designed  especially  as  an  economical 
and  efficient  mode  of  discovering  pr(^>erty  of 
an  estate.  Thereunder  no  order  can  properly 
be  made  in  regard  to  the  property,  if  any, 
in  the  hands  of  the  party  examined;  the 
object  being  to  aid  the  parties  Interested  in 
discovering  property  belonging  to  an  estate  of 
a  deceased  person,  and  as  preliminary  to  the 
bringing  of  some  proper  action  for  the  re- 
covery thereof.  Only  the  person  dted  to  ap- 
pear may  be  examined,  and  the  matters  in- 
volved are  not  to  be  heard  as  on  a  trial.  The 
court  or  judge  may  not  try  any  issue  of  fact 
as  to  whether  the  person  under  examination 
is  in  the  wrongful  possession  of  property  of 
the  estate  or  Indebted  thereto.  This  provi- 
sion cannot  be  employed  to  enforce  the  pay- 
ment of  a  debt  or  liability  for  the  conver- 
sion of  property  of  an  estate,  or  to  try  con- 
troverted questions  of  the  right  to  property  aa 
between  the  representative  of  an  estate  and 
others.  Durst  ▼.  Haenni,  23  Colo.  App.  431, 
444,  130  Pac.  77;  Saddlngton's  Estate  v. 
Hewitt  70  Wis.  240,  247,  248,  249,  35  N.  W. 
552. 

Under  the  facts  of  this  case  Tick  Roy 
presented  the  question  of  ownership  of  the 
1300,  and  the  existence  or  n<»exlstence  of  a 
debt  from  him  or  the  bank  to  *the  estate  was 
involved,  and  the  county  conrt.  In  a  sum- 
mary proceeding  of  this  character,  had  no 
right  or  authority  to  adjudicate  the  same. 

The  second  danse  or  part  of  the  statute 
gives  a  cause  of  action,  when  certain  facts 
are  found  to  exist,  which  may  be  enforced  in 
an  appropriate  proceeding  in  a  conrt  of  com« 
petaat  Jarisdictlon,  but  was  not  employed  in 
the  case  at  bar. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
not  inconsistent  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 

OABBERT,  0.  J.,  and  BAIIjEY,  J.,  not 

participating. 


THOMAS  V.  GREEN  et  al.    (No.  8669.) 

(Supreme  Court  of  Colorado.    Nov.  6,  1916.) 

Appeal  anh  Error  «=>1002— Review— Qtms- 
TioNB  OF  Fact— CoNFLioTiNO  Evidence, 
A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal^  where  there  is  sufficient  tes- 
timony to  support  It 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rror,  Cent  Dig.  f  §  3935-3937 ;  Dec.  Dig.  «e9 
1002,] 

Error  to  District  Court  City  and  County 
of  Denver;   John  H.  Denlson,  Judge. 

Action  by  Luna  O.  Thomas  against  John 
Green  and  another.  Judgment  for  defend* 
ants,  and  plaintUF  brings  error.    Affirmed. 


4IS9For  othar  ease*  sse 
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All«i  k  Webster,  of  Denrer,  tar  plaintiff 
In  error.  James  A.  Marsh  and  William  R. 
Kennedy,  both  of  Dearer,  for  defeadants  In 
error. 

GABBIOTJBS,  J.  Hay  17, 1814,  some  mem- 
bers of  an  organization  known  as  the  Pente- 
costal Union  were  holding  an  open  air  meet- 
ing at  or  near  the  comer  of  Champa  and 
Sixteenth  streets  in  Denver,  where  they  were 
engaged  in  singing  and  playUig  mnslcal  in- 
struments.. A  patrolman  accosted  the  leader, 
and  asked  whether  they  had  a  permit  to  meet 
at  that  point,  and,  on  being  informed  that 
they  had  not,  ordered  them  to  dl^)erse,  whldi 
they  refused  to  do,  and  continued  with  tbelr 
exerdses,  whereupon  he  telephoned  to  the 
police  statical  for  a  conveyance  -to  remove 
them.  When  the  vehicle  arrived,  the  persons 
taking  part  In  the  meeting  were  6rdered  Into 
it.  Plaintiff  got  in  and  was  taken  with  the 
rest  to  the  Jail,  where  she  was  held  in  the 
women's  quarters  for  about  an  hour,  and 
then  released.  She  thereafter  brought  this 
action  for  false  arrest  and  imprisonment. 
Defendants  answered,  denying  the  arrest 
A  jury  trial  resulted  in  a  verdict  for  defend- 
ants, and  plaintiff  brings  the  case  here  on 
error. 

Plaintiff's  testimony  Is  to  the  effect  that 
she — ^being  accompanied  by  her  husband — 
was  standing  across  the  street  from  where 
the  members  of  the  Pentecostal  Union  were 
holding  a  meeting  near  the  sidewalk;  that 
an  automobile  drove  up  in  front  of  her,  from 
which  emerged  the  defendants  Green  and 
Wagner,  who  proceeded  to  arrest  the  members 
of  the  Unl«« ;  that  she  went  with  others  into 
the  street,  and  was  standing  looking  on, 
when  she  saw  a  drum  that  had  been  left  In 
the  gutter,  which  she  picked  up  and  set  on 
the  sidewalk,  so  that  it  would  not  be  injured ; 
that  Immediately  thereafter  defendant  Oreen 
told  her  to  get  In;  that  she  protested,  and 
told  him  that  she  was  not  a  member  of  the 
Union  and  had  taken  no  part  In  their  meet- 
ing; that  notwithstanding  her  protest  she 
was  conveyed  by  defendants  against  her  will 
to  the  Jail,  where  she  was  "booked'^  and 
placed  In  the  wcanen's  quarters. 

Defendant  Oreen  In  his  testimony  denied 
plaintiff's  evidence  that  he  arrested  her,  or 
had  any  conversation  with  her;  admitting 
only  that  he  accompanied  the  automobile 
with  her  to  the  city  Jail.  He  testified  fur- 
ther that  plaintiff  .was  standing  with  the 
members  of  the  Pentecostal  Union  and  tak- 
ing charge  of  their  property,  but  that  he 
gave  no  order  for  her  arrest  and  made  no 
remarks  to  or  concerning  her;  that,  so  far 
as  he  knew,  she  voluntarily  entered  the  au- 
tomobile and  accompanied  the  rest  to  the 
Jail.  Defendant  Wagner  testified  that  plain- 
tiff was  the  mother  of  one  of  the  leaders  of 
the  Pentecostal  Union  and  tlie  grandmother 
of  another  member ;  that  he  had  not  ordered 


her  arrest,  bat  when  the  dOta  members  got 
into  the  machine  she  volnntarily  got  in  with 
and  accompanied  them  to  the  dty  Jail. 

Under  oar  view  of  the  case  It  Is  aaneeessa- 
ry  to  consider  the  variona  legal  propositions 
advanced  by  plaintiff  In  error.  The  qnestlan 
presented  is  one  of  fact,  ap<»  which  there  is 
a  fair  ctmflict  of  testimoaiy.  The  court, 
among  other  things,  told  the  Jury  that  if  they 
found  plaintiff,  without  order  or  word  from 
any  of  the  defoidants,  went  voluntarily  into 
the  machine,  and  not  In  obedience  to  any 
act  or  word  of  the  defendants,  their  verdict 
should  be  for  the  defaidants.  The  Jury  re- 
solved this  question  against  the  plaintiff. 
There  is  snfBcient  testimony  to  support  the 
finding,  and  nndsr  the  well-established  mle  in 
this  Jurisdiction  we  must  decline  to  interfere 
with  or  set  aside  the  verdict.  1^  judgment 
is  affirmed. 

Affirmed. 

WHITES  and  SCOlTr,  JJ.,  concor. 


PEOPLE  ex  r«L  STEWART  et  aL  t.  RAMKB, 

Secretary  <^  SUte.    (Nol  9067.) 

(Supreme  Court  of  Colorado.    Nov.  6,  1916.) 

CoNBTiTtmoNAi.  Law  4=37— Akkndioitt  to 
CoKSTiTunoN  —  ELXonoN  —  Bkcoxukii- 
DA-nos — Veto  by  Oovernob. 
A  recommendation  of  the  General  Assembly 
to  the  electors  to  vote  at  the  next  general  eleo 
tion  for  or  against  a  Constitutionar  convention 
made  by  a  two-thirds  vote  thereof,  poraoant  to 
power  conferred  by  Const,  art  19,  §  1,  is  not 
affected  by  the  Governor's  disapproval  thereof, 
since  Const  art  6,  |  39,  as  to  Governor's  veto, 
does  not  apply  to  such  a  recommendation,  bat 
only  to  ordinary  legislation,  and  the  two  con- 
stitutional provisions  are  not  in  pari  matoia, 
but  independent  of  each  other. 

[Ed.  Note.— For  other  cases,  see  Conatito- 
tional  Law,  Cent  Dig.  {}  3,  4 ;  Dec.  Dig.  «=37.] 

En  Banc.  Mandamus  by  the  People,  on 
the  relation  of  Phillip  B.  Stewart  and  an- 
other, against  John  B.  Ramer,  as  Secretary 
of  State.    Alternative  writ  made  absolute. 

William  R.  Eaton,  of  Denver,  for  petition- 
er. Fred  Farrar,  Atty.  Gen.,  and  Norton 
Montgomery,  Asst  Atty.  Gen.,  for  defendant 

WHITE,  J.  The  object  of  this  proceeding 
is  to  compel  the  respondent  as  secretary  of 
state,  to  certify  to  the  several  county  clerks 
a  certain  recommendation  of  the  Twentieth 
General  Assembly  to  the  electors  of  the  state 
to  vote  at  the  next  general  election,  fOr  or 
against  a  convention  to  revise,  alter,  and 
amend  the  Constitution.  We  issued  the  al- 
ternative writ  of  mandamos,  and,  upon  serv- 
ice of  the  same  npon  respondent,  he  made  re- 
turn and  answer  theretow  The  retam  admits 
the  material  allegations  of  the  altwnatlve 
writ  but  attempts  to  Justify  respondoit's 
acts  in  the  premises  upon  the  ground  that  the 
aforesaid  recommendation  of  the  General  As* 
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sembly  waa  not  appioTOd,  but  dlsappiOTed, 
by  the  GoTemor  of  tbe  state,  and  no  action 
tbereon  was  sabsequently  taken  by  tbe  Gen- 
eral Assembly  or  either  house  thereof.  To 
tbe  return  petitioners  interposed  a  demnr- 
rer.  It  is  conceded  that  the  law  (sections 
2145  and  6156,  Bevlsed  Statutes  of  1908)  im- 
poses upon  the  secretary  of  state  the  doty  to 
certify  to  the  county  clerks,  for  submissions 
to  the  electors  of  the  state  for  popular  vote 
at  the  ensuing  election,  the  recommendation 
in  question,  unless  It  was  nullified  by  the 
action  of  the  Governor  in  the  premises,  and 
the  failure  of  the  General  Assembly  to  pass 
the  same  over  his  disapproval.  We  are 
of  the  opinion  that  the  Govemor  had  no  duty 
to  perform  in  relation  to  the  measure  in 
questlcm,  and  that  bis  disapproval  thereof 
did  not  affect  its  validity.  The  General  As- 
sembly, in  making  the  recommendation,  was 
exercising  the  power  invested  in  it  by  section 
1  of  article  19  of  tbe  Gonatitution.  The  sec- 
tion expressly  declares,  inter  alia,  that: 

"^e  General  Assembly  may  at  any  time  by  a 
vote  of  two-thirds  of  the  members  elected  to 
each  tiouse,  recommend  to  the  electors  of  the 
state,  to  vote  at  the  next  general  election  for  or 
against  a  convention  to  revise,  alter  and  amend 
this  Constitution;  and  if  a  majority  of  those 
voting  on  the  question  shall  declare  in  favor  of 
such  convention,  the  General  Assembly  shall,  at 
its  next  session,  provide  for  the  calling  thereol" 

Tbe  reasons  which  are  urged  against  the 
validity  of  our  conclusion  are  drawn  from 
the  provisions  of  section  39,  art  5,  of  tbe 
Gonatitution. 

It  will  be  obsprved  tbat  article  5  relates 
to  ordinary  legislation,  while  article  19 
prescribes  a  method  of  calling  constitutional 
conventions  and  of  proposing  amendments  to 
the  Oonstitatlon.  It  is  not,  therefore,  by 
the  former  article,  but  by  the  latter,  that  the 
act  of  the  General  Assembly,  in  Initiating  tbe 
proposal  for  a  constltntional  coDventloii 
must  be  tested.  It  has  been  expressly  so  rul- 
ed. Ttaua  in  Nesblt  t.  People,  19  Colo.  441, 
448,  86  Pac.  221,  223,  we  said: 

"Article  19  is  sni  generis;  it  provides  for  re- 
vising, altering  and  amending  the  funda- 
mental law  of  tne  state,  and  is  not  in  pari  ma- 
teria with  those  provisions  of  article  6  prescrib- 
ing the  method  of  enacting  ordinary  statutory 
laws." 

The  act  of  the  General  Assembly  in  pro- 
posing an  ammdment  to  the  Constitution  or 
recommending  that  tbe  electors  vote  on  call- 
ing a  constitutional  convention  is  initiatory 
only.  In  either  case  the  action  of  the  Gener- 
al Assembly  most  receive  the  approval  of  a 
majority  of  tbe  qaalifled  electors  of  the  state 
voting  tbereon  at  the  proper  general  election 
to  effectuate  any  result  whatever.  Moreover, 
section  S9  of  article  6  does  not  require  every 
order,  resolution,  or  vote  to  which  tbe  con- 
currence of  both  bouses  may  be  necessary  to 
be  {(resented  to  the  Governor  for  bla  approv- 
al or  disapproval,  and,  upon  disapproval,  to 
be  repassed  by  two-tbirds  of  both  bouses.  On 
tbe  contraiy,  those  relating  to  "adjOBmm«it" 


or  "solely  to  the  transaction  of  business  of 
the  two  houses"  are  expressly  excluded.  Tbe 
two  articles  of  the  Constitution  are  not  In- 
consistent, and  may  be  fully  executed  with- 
out any  conflict  One  relates  to  ordinary 
legislation  by  the  General  Assembly,  and  the 
other  relates  to  the  estabUsbment  of  constitu- 
tions and  amendments  thereto.  Each  con- 
tains tbe  essentials  for  its  complete  enforce- 
ment without  Impinging  upon  any  function 
of  the  other.  Each  of  these  articles  is  of 
equal  dignity,  and  neither  can  be  used  to 
change,  alter,  or  overturn  the  other.  That 
which  the  General  Assembly  Is  authorized  to 
do  by  article  19,  relative  to  initiating  pro- 
ceedings to  amend  or  change  the  fundamen- 
tal law,  Is  Its  business  solely,  with  which 
tbe  executive  has  nothing  whatever  to  do. 
Such  seems  to  be  the  uniform  holdings  of  the 
courts  under  constitutional  provisions  similar 
to  ours.  Jameson  on  Const  Conventions,  pp. 
586,  587;  Holllngsworth  v.  Va.,  8  U.  S.  (3 
Dall.)  878,  1  L.  Ed.  644;  State  ex  reL  v. 
Dahl,  6  N.  D.  81,  68  N.  W.  418,  34  L.  R.  A.  97; 
Commonwealth  ex  reL  v.  Grlest,  196  Pa.  396, 
46  AU.  605,  50  L.  R.  A.  568;  State  ex  rel. 
V.  Mason,  43  La.  Ann.  590,  647,  640,  655,  9 
South.  776;  Green  v.  Weller,  32  Miss.  650; 
Koehler  v.  Hill,  60  Iowa,  643,  14  N.  W.  738, 
16  N.  W.  609;  Hatch  v.  Stoneman,  66  Cal. 
632,  634,  6  Pac.  734;  In  re  Senate  Pile,  81, 
25  Neb.  864,  41  N.  W.  981;  Warfleld  v.  Van- 
diver,  101  Md.  79,  68  Att  638,  4  Ann.  Cas. 
692;   6  B.  O.  L.  I  21,  pp.  29,  SO. 

It  therefore  follows  that  the  alternative 
writ  should  be  made  absolute;  and  it  is  so 
ordered. 

OABBERT,  0.  J.,  and  BAILBT,  J.,  not 
participating. 


ADAMS  et  al.  v.  TOWN  OP  GUNNISON. 

(No.  8676.) 

(Supreme  Court  of  Colorado.     Nov.  6,  1916.) 

1.  Pix/miNO  «=>426(2)— Waivkb-Ruuno  on 
Motion  to  Quash. 

Where,  on  motion,  petition  to  disconnect  ter- 
ritory from  a  town  was  ordered  quashed,  be- 
cause there  was  no  process  running  in  tbe  name 
of  the  people,  as  reauired  by  Const  art.  6,  g 
30,  amendment  of  the  petition  in  accordance 
with  the  views  of  the  court  waived  any  error  in 
Bustaining  the  motion  to  quash. 

[Eld.   Note.^£V>r   other   cases,    see    Pleading, 
Cent  Dig.  I  1427;   Dec.  Dig.  «=9426(2).] 

2.  Towns  4=»9  —  Disoonnxotion  or  Tebbi- 

TOBY— MAINTENANCX  Or  STBBXIS— £^rIDBNC]E. 

On  petition  to  disconnect  territory  from  a 
town,  there  was  conflicting  evidence  for  respond- , 
ent  town  that  it  had  maintained  a  street  on  the 
boundary  of  the  territonr  during  the  three  years 
last  preceding  the  petition,  and  that  some  mon- 
ey had  been  expended  on  grading  the  street 
along  the  tract  in  question.  Held,  the  evidence 
was  sufficient  to  sustain  finding  tbat  the  town 
bad  maintained  a  street  on  the  boundary  of  the 
property  during  the  three  years  and  to  sustals 
Judgment  denying  disconnection. 

[Ed.  Note.— For  otiier  cases,  see  Towns,  Cent 
Dig.  if  fi-14;    Dec.  Dig.  «=>&.] 
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Error  to  Gnnnlson  CJonnty  Court;  Clif- 
ford H.  Stone,  Judge. 

Petition  by  John  Q.  Adams  and  another 
against  the  Town  of  Gnnnlson.  Judgment 
for  respondent,  and  petitioners  bring  error. 
Atttrmed. 

J.  M.  McDougal,  of  Gnnnlson,  for  plain- 
tiffs In  error.  George  Hetherington,  of  Gnn- 
nlson, for  defendant  In  error. 

TELLER,  J.  The  plaintiffs  In  error  pe- 
titioned the  county  court  of  Gunnison  county 
for  an  order  disconnecting  a  tract  of  240 
acres  of  land  from  the  town  of  Gnnnlson. 
The  court  directed  that  the  proceeding  be  set 
for  hearing,  on  February  16th,  following.  On 
the  same  day,  there  was  issued  out  of  the 
county  court  a  notice  of  the  time  set  for 
bearing,  which  was  served,  together  with  a 
copy  of  the  petition,  upon  the  town  of  Gun- 
nison. Thereupon  the  attorney  for  the  town 
filed  a  motion  to  quash,  upon  the  ground  that 
there  should  be  process  running  In  the  name 
of  the  i)eople,  and  that  the  petition  failed  to 
designate  any  respondent  to  whom  notice 
could  be  Issued  or  on  whom  service  could  be 
made.  This  motion  w4b  sustained,  and  the 
petitioners  were  ordered  to  amend  their  pe- 
tition. Amendment  was  made  and  flled  by 
which  the  title  was  made  to  Include  the  town 
of  Gunnison,  respondent.  A  hearing  was 
duly  had  to  the  court  without  a  Jury  upon 
the  amended  petition  and'  answer  thereto. 
The  court  found  that  the  town  of  Guimlson 
had,  for  more  than  three  years  immediately 
preceding  the  time  of  the  filing  of  the  peti- 
tion, maintained  a  street  along  the  southern 
boundary  of  said  tract  of  land,  and  denied 
the  petition. 

Plaintiffs  In  error  urge  that  the  court  was 
In  error  in  sustaining  a  motion  to  quash  on 
the  ground  that  the  proceedings  were  In  vio- 
lation of  the  provisions  of  tbe  Constitution 
(article  6,  i  30),  which  requires  all  process 
to  run  In  the  name  of  the  people. 

tl)  If  this  was  error,  the  petitioners  can- 
not rely  on  it  now,  since  they  waived  it  by 
amending  their  petition,  and  proceeding  ac- 
cording to  the  views  of  the  court  in  the 
matter. 

[2]  It  is  further  urged  that  the  court  erred 
in  its  fifth  finding  to  the  effect  that  the  town 
had  maintained  a  street  on  the  boundary  of 
the  property  during  three  years  last  pre- 
ceding the  petition;  that  being  a  condition 
of  the  city's  retaining  the  tract  within  its 
boundaries  as  against  the  right  of  the  peti- 
tioners to  have  it  disconnected.  On  this 
question  there  was  a  marked  confilct  of  evi- 
dence, and  while  It  does  not  appear  that. the 
town  had  done  very  much  In  maintaining 
the  street,  there  was  testimony  that  some 
money  had  been  expended ;  one  witness  tes- 
tified to  $50  spent  on  grading,  the  street  along 
the  tract  in  question,  within  the  three  years. 

In  Kersey  v.  Ewlng,  59  Colo.  289,  140  Pac. 


610,  this  court  reversed  a  Judgmrait  in  favor 
of  the  petitioner  upon  the  ground  that  there 
was  some  evidence  of  labor  expended  upon 
the  streets  which  was  not  contradicted,  and 
said: 

"Where,  aa  here,  facts  are  shown  which  may 
reasonably  be  said  to  conBtitnte  maintenance  of 
the  utility  within  the  plain  meaning  of  the  atato- 
tory  provision,  the  extent  or  degree  thereof  is 
of  no  consequence." 

We  must  conclude,  then,  that  the  amount 
of  work  done  on  this  street,  to  which  there 
Is  Tuicontradicted  testimony,  is  sufficient  to 
sustain  the  finding  and  Judgment.  The  Judg- 
ment Is  accordingly  affirmed. 

Judgment  affirmed. 

WHITE  and  HILL,  JJ.,  concur. 


ARKANSAS  VALLEY  RT.,  LIGHT  &  POW- 
ER CO.  V.  EBELINO.    (No.  8569.) 
(Supreme  Court  of  Colorado.    Nov.  6,  1916.) 
Helbasi:    «a5>57(2)— Vauditt— Memobt— Sur- 

FICIENCY  OV  EVIOBNCX. 

In  an  action  by  an  employ^  for  personal  in- 
juries, evidence  held  not  to  sustain  the  plaintilTa 
burden  of  showing  that  his  settlement  and  re- 
lease were  without  binding  effect,  on  the  ground 
that  he  did  not  remember  signing  it. 

(Ed.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  I  108;    Dec.  Dig.  <8=957(2).] 

Error  to  District  Court,  Pueblo  Ck>mity :  J. 
B.  Rlzer,  Judge. 

Action  by  Louis  Kbellng  against  the  Ar- 
kansas Valley  Railway,  Light  &  Power  Com- 
pany. Judgment  for  plaintlil,  and  defendant 
brings  error.  Reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  dismiss 
the  action. 

William  J.  Miles,  of  Denver,  for  plaintiff  in 
error.  Lyman  I.  Henry  and  W.  S.  Palmer, 
both  of  Pueblo,  for  defendant  In  error. 

GARRIGUES,  J.  The  parties  In  this  opin- 
ion will  be  denominated  as  In  the  conrt  be- 
low, plaintiff  and  defendant  Plaintiff  was 
injured  by  reason  of  coming  In  contact  with 
an  electric  wire,  carrying  a  high  voltage  cur- 
rent, while  employed  by  the  light  company, 
for  which  injuries  he  brought  suit,  recovered 
judgment,  and  defendant  brings  Uie  case 
here  on  error. 

Ebellng,  being  employed  by  the  Ut^t  com- 
pany as  an  assistant  "troable  man,"  was  sent 
to  repair  a  llgbt  svdtch  In  a  private  resi- 
dence July  27,  1912,  where  the  accident  oc- 
curred. A  few  days  later  he  went  to  the  of- 
fice of  the  company,  and  wanted  to  know  of 
its  officers  what  they  were  going  to  do  for 
him  In  the  way  of  settlement  for  his  injuries, 
and  was  told  that  they  would  pay  his  ex- 
penses Incident  to  the  accident  and  give  him 
$70.  This,  be  said,  was  not  enough,  and  then 
declined  to  accept  the  offer.  Shortly  there- 
afCer,  he  went  again  on  the  same  errand, 
which  resulted  as  before.    He  made  frequent 
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visits  for  a  Uke  purpose,  and  August  16, 1012, 
adTlsed  the  company  tbat  he  would  accept 
the  offer.  Whereupon  the  following  docu- 
ment was  prepared: 

"Whereas,  I,  Louis  Ebeling,  of  the  dty  of  Pu- 
eblo, county  of  Pueblo  and  state  of  Oolorado, 
was  injured  on  or  about  the  twenty-seTenth  day 
of  July.  1812,  while  in  the  employ  of  the  Arkan- 
sas Valley  Bailway,  light  &  Power  Company, 
under  circumstances  which  I  claim  render  my 
said  employers  liable  to  me  in.  damages;  and 
whereas,  my  said  employer  denies  any  liability 
for  said  injuries ;  and  whereas,  both  parties  de- 
sire to  compromise,  and  have  agreed  to  adjust 
and  settle  the  matter  for  the  sum  of  seventy-five 
and  No/100  dollars:  Now,  therefore,  In  consider- 
ation of  said  sum,  which  it  is  hereby  aclcnowl- 
edged  has  been  to  me  or  in  my  behalf  paid  by 
my  employer,  I  do  hereby  compromise  said  claim 
and  release  and  forever  discharge  my  said  em- 
ployer, their  agents  and  employes  from  any  and 
aU  liability  by  reason  of  said  injuries.  Employ- 
ment has  not  been  promised  me  as  a  condition  of 
this  settlement 

"Witness  my  hand  and  seal  this  16th  day  of 
August,  1912,  at  Pueblo,  Colorado. 

"Louis  Ebeling.    [SeaL] 
"F.  W.  Insul, 
"E.  F.  Stone, 

"Witnesses." 

Oliis  instmment  after  being  read  to  plain- 
tiff, was  handed  to  him  for  examination,  and 
after  having  it  a  sufficient  time  for,  and  ap- 
parently, reading  It,  he  signed  it  In  the  preti- 
ence  of  two  witnesses.  September  9  or  10, 
1912,  Ebeling  returned  to  his  former  work, 
and  continued  in  the  company's  employ  until 
tbe  latter  part  of  May,  1914,  when  he  gave 
np  his  position  and  commenced  this  action 
July  17,  1914.  He  testified  on  the  trial  that 
be  had  no  memory  of  any  negotlatlohs  for  a 
settlement,  or  of  ^gnlng  the  release ;  that  at 
that  time  his  memory  was  a  blank ;  that  he 
came  out  of  this  period  of  lost  memory  In 
December,  1913.  At  the  conclusion  of  the  evl- 
d«ioe,  defendant  moved  for  a  directed  ver- 
dict, which  was  overmled,  and  npon  this 
point  a  reversal  Is  asked. 

The  only  reason  given  by  plaintiff  why  he 
should  not  be  bound  by  the  settlement  and 
release  Is  because^  as  he  avers,  he  did  not 
remember  algnlog  It,  though  he  does  not  de- 
ny his  signature.  He  does  not  claim  fraud, 
jnlsrepresentatlons.  Improper  Inducements  or 
solicitation  on  tbe  part  of  the  company ;  he 
simply  says  he  has  no  recollection  of  the  set- 
tlement or  of  signing  the  release. .  The  evi- 
dence shows  that  he  went  to  the  company's 
office  day  after  day,  where  he  solicited  the 
settlement;  that  he  remained  In  the  compa- 
ny's employ  as  before,  for  a  long  time  there- 
after, performing  his  labor  and  receiving  his 
pay  as  other  employes,  and,  aside  from  his 
statement,  there  Is  no  evidence  to  show  that 
be  did  not  understand  the  transactloa  Plain- 
tiff resumed  his  old  position,  and  worked  for 
the  company  as  before,  for  a  year  and  a 
balf  after  the  accident  and  settlement,  and 
made  no  complaint  in  any  way,  or  Intimated 
tbat  he  had  not  been  fully  compensated  for 
bis  injuries.    We  are  of  the  opinion  that  he 


did  not  sustain  the  burden  of  showing  that 
his  settlement  and  release  were  without  bind- 
ing effect,  and  the  motion  for  a  directed  ver- 
dict should  have  been  sustained.  St.  Louis 
Co.  T.  Campbell,  86  Ark.  592,  109  S.  W.  639; 
St  Louts  Co.  V.  Morgan,  107  Ark.  202,  164  S. 
W.  618;  Clark  v.  American  Bridge  Co.,  180 
lU.  App.  134;  Nason  v.  Chicago  Co.,  149 
Iowa,  608,  128  N.  W.  854 ;  Owens  v.  Norwood 
White  Coal  Co.,  167  Iowa,  889,  138  N.  W. 
483;  McNamara  v.  Boston  Co.,  197  Mass. 
883,  83  N.  E.  878 ;  Hulbert  T.  National  Dock 
Co.,  201  Mass.  239,  87  N.  B.  677;  Valley  v. 
Boston  Co.,  103  Me.  106,  68  AtL  635;  Bar- 
rett V.  Levflston  Co.,  104  Me.  479,  72  Atl.  308; 
Borden  v.  Sandy  River  Co.,  110  Me.  327,  86 
Atl.  242 ;  Anderson  v.  Meyer  Bros.  Drug  Co., 
149  Mo.  App.  664,  130  S.  W.  829;  McLaugh- 
lin V.  Syracuse  Co.,  115  App.  Div.  774,  101  N. 
Y.  Snpp.  196;  Shaw  T.  Delaware  Cou,  126 
App.  Div.  210,  110  N.  Y.  Supp.  862 ;  Griffith 
V.  American  Bridge  Co.,  1G7  App.  Div.  264, 
142  N.  Y.  Supp.  199 ;  West  y.  Seaboard  Air 
Line  Co.,  164  N.  C.  24,  69  S.  £.  676;  Erlck- 
son  v.  Great  Northern  Ca,  67  Wash.  520,  liOT 
Pac.  306;  Scblefelbeln  v.  Fidelity  Co.,  139 
Wis.  612,  120  N.  W.  898;  De  Mark  v.  Mil- 
waukee Go„  142  Wis.  624,  126  N.  W.  13; 
Scbweikert  v.  Davis  Co.,  147  Wis.  242,  133  N. 
W.  136;  Baybom  v.  Qalen^  Co.,  169  Wis. 
164.  149  N.  W.  701;  St.  Lonis  Co.  v.  Bowles 
(Tex.  Civ.  Alw.)  131  S.  W.  U76. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  tbe  lower  court 
to  dismiss  the  action. 

Reversed  and  remanded. 

WHITE  and  SCOTT,  JJ.,  concor. 


PBIOR  ▼.  SIMONSON.    (No.  8706.) 

(Supreme  Conrt  of  Colorado.    Nov.  6,  1916.) 

Bnxs  Airn  NoTxa  9=>402— Indobskb's  LiabU/- 

ITT— PRKSBNTiaSNT  TO  MaKEBS. 

Under  MiU's  Ann.  St.  1912,  Si  6127,  6128, 
providing  tliat  where  there  are  several  persons, 
not  partners,  primarily  liable  on  a  note  and  no 
place  of  payment  is  specified,  presentment  must 
b«  made  to  all,  where  makers  of  a  note,  which 
specified  no  place  of  payment,  were  not  partners, 
presentment  for  payment  on  all  the  makers  was 
a  condition  precedent  to  recovery  from  the  in- 
dorser  both  under  the  statute  and  the  general 
rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1074-1080;  Dec.  Dig.  «=> 
402.] 

Error  to  IMstrlct  Court  Denver  County; 
John  H.  Denlaon,  Judg& 

Action  by  Mary  A.  Prior  against  W.  G. 
Slmtmson.  To  review  a  judgment  of  ntm- 
suit  plaintiff  brings  error.  Judgment  af- 
firmed. 

Grant  L.  Hudson  and  John  Home  Chiles, 
both  of  Denver,  for  plaintiff  In  error.  Luther 
M.  Goddard  and  J.  B.  Slmonson,  both  of 
Heaver,  for  defendant  In  error. 
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SCOTT,  7.  This  Is  an  action  by  the  plain- 
tiff In  error,  against  tbe  defendant  In  error 
as  an  lnd<»ser  of  a  promissory  note.  The 
note  was  dated  January  8,  1909,  In  tbe  snm 
of  $3,000,  payable  three  years  after  date,  to 
W.  O.  Slmonson,  defendant,  and  signed  by 
Henry  J.  Blesse  and  Jnlla  !>.  Blesse.  The 
note  was  purchased  by  the  plaintiff  for  a 
valuable  consideration,  from  the  Rlalto  In- 
vestment Company,  without  recourse,  bat 
bearing  -the  following  prior  Indorsement: 
"Pay  the  Rlalto  Investment  Company,  or 
order.  W.  G.  Slmonson."  The  a<*lon  Is  up- 
on this  Indorsement.  The  defense  was  fail- 
ure of  presentment  for  payment  to  the  mak- 
ers at  maturity,  denial  that  pajrment  was 
refused  by  the  makers,  and  denial  of  notice 
to  the  Indorser  of  presentment  and  refusal  to 
pay.  At  the  dose  of  plaintifF's  testimony  the 
court  sustained  defendant's  motion  for  a  non- 
suit and  rendered  judgment  accordingly. 
The  testimony  was  conflicting  as  to  whether 
or  not  there  had  been  demand  made  for  pay- 
ment on  Henry  J.  Blesse  as  provided  by  the 
statute.  It  is  conceded  that  no  such  demand 
was  made  on  Julia  A.  Blesse. 

[1]  There  Is  no  evidence  that  the  makers 
were  in  any  sense  partners.  Under  section 
S120,  Mill's  Ann.  Stat.  1912,  presentment  for 
payment  is  neqessary  in  order  to  charge  the 
indorser  upon  the  admitted  facts  in  this 
case.  Sections  5127  and  6128,  Mill's  Ann. 
Stat.  1912,  provide: 

"5127.  Where  the  persons  primarily  liable  <m 
the  instniment  are  liable  as  partners,  and  no 
place  of  payment  is  specified,  presentment  for 
payment  may  be  made  to  any  one  of  them,  even 
though  there  has  been  a  diasolation  of  the  firm. 

"6128.  Where  there  are  several  persons,  not 
partners,  primarily  liable  on  the  instrument,  and 
no  place  of  payment  is  specified,  presentment 
must  be  made  to  them  alL" 

There  Is  nothing  in  the  record  to  indicate 
that  the  makeis  of  the  note  were  partners ; 
no  place  of  imyment  is  specified  in  the  note; 
therefore  the  statute  commands  that  pre- 
sentment shall  be  made  on  all  the  makers  of 
the  note.  This  is  a  condition  precedent  to 
recovery  from  the  Indorser. 

Presentmeni  was  not  made  on  JnUa  Lu 
Blesse,  one  of  tbe  makers  and  primarily 
liable  on  the  note,  and  for  such  reason  re- 
covery cannot  be  had  against  Slmonson,  the 
Indorser.  This  is  not  only  tbe  plain  require- 
ment ot  the  statute,  but  the  general  rule  of 
law  as  weU.  7  Cyc.  1001 ;  Shutts  v.  Flngar, 
100  N.  T.  539.  3  N.  E.  588,  53  Am.  Rep.  231 ; 
Benedict  t.  Schmleg,  13  Wash.  476, 43  Paa  374, 
36  Ia  R.  A.  703,  53  Am.  St  Rep.  61 ;  Nave  v. 
Richardson,  86  Mo.  131.  The  reason  for  the 
rule  Is  well  stated  in  Tayloe  v.  Davidson,  2 
Crancb,  0.  O.  434,  Fed.  Cas.  No.  13,769,  as 
follows: 

"It  seems  to  me  that  the  undertaking  of  the 
defendant  in  the  present  case,  as  indorser  of  the 
note,  was,  that  he  woold  pay  it  if  the  makers  of 
the  note  did  not,  when  payment  should  have  been 
properly  demanded  of  them.    If  either  of  them 


should  pay  it,  die  iaivnee  would  he  diacfaanrcd. 
He  did  not  undertake  that  if  either  of  the  maken 
should  refuse  to  pay  it,  he  wonid ;  but  that  if 
all  of  them  refused  to  pay  it,  then  he  would  be 
responsible.  Otherwise  the  greater  the  number 
of  makers,  the  greater  the  risk  he  would  rm  of 
being  obliged  to  pay  it  in  the  first  instance; 
for  the  holder  might  choose  to  demand  it  of  the 
only  insolvent  among  them.  Upon  general  prin- 
ciples, then,  I  think  that  payment  should  have 
been  demanded  of  each  of  the  makers." 

The  Judgment  is  afilrmed. 

WHITB  and  QARRIOUBS,  JJ.,  concor. 


FIRST  NAT.  BANK  OF  WE5LLINGTON  t. 

WIOH.    (No.  8714.) 

(Supreme  Court  of  Cdorado.    Nov.  7,  1916.) 

1.  CoBPOBATiONB  ®=9ll6  —  Salc  ov  Stock  — 
•Note— LiiA  BrLrrr. 

Where  defendant  deposited  a  note  with  s 
bank  to  pay  for  corporate  stock  to  be  famished 
him  under  a  written  agreement  of  the  bank  to 
retnm  it  if  the  stock  was  not  delivered,  the  bank 
could  not  recover  on  the  note  when  the  stock  was 
never  delivered,  though  several  renewal  notes 
with  no  consideration  were  given,  and  no  Interest 
on  any  notes  was  ever  demanded  or  paid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  493,  494,  496;  Dec  Dig.  i^=>116l] 

2.  Barks  and  Banking  «S9113— Powsbs  or 
Cashieb— Estoppel  to  Deny  Agency. 

Since  a  bank  cashier  hss  great  inherent  pow- 
ers to  transact  usual  business  of  the  bank, 
where,  by  deception  and  fraud,  be  obtained  a 
note,  agreeing  to  deliver  therefor  certain  corpo- 
ration stock,  which  he  failed  to  do,  and  secured 
renewals  without  other  consideratioa,  the  bank 
could  not  recover  by  charging  his  lack  of  power 
to  make  the  agreement  since  it  then  would  be 
taking  advantage  of  its  own  fraud. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  tUg.  U  273-276;  Dee.  Dig.  «=> 
113.] 

Error  to  District  Oonrt,  Larimer  Coanty; 
Nell  F.  Graham,  Judge. 

Action  by  tbe  First  National  Bank  of  Wel- 
UngtcHi  against  Gustavo  Wlch.  To  review 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

Thomas  J.  Iisftwlch  and  L.  Bi  Tonple,  both 
of  Ft  Collins,  for  itolntiff  in  error.  CSaode 
O.  CofiSn,  of  PL  OoUlns,  for  defendant  In  er- 
ror. 

SCOTT,  J.  The  plaintiff  In  error,  i^nlntiff 
below,  brooght  this  action  to  recover  from  the 
defendant  4n  error,  upon  a  promiaaory  note.  In 
the  sum  of  $570  dated  Jane  9,  1911,  dae  six 
months  after  date  and  by  its  terms,  payable 
to  the  plaintiff.  The  answer  admitted  the 
execution  of  the  Instnunent,  bnt  denied  that 
it  waa  executed  as  a  valid  instroment,  and 
alleges  that  it  was  Urea  without  oonddera- 
tion.  It  was  farther  alleged  that  tbe  note 
was  signed  by  the  defendant,  and  left  with 
tbe  plaintiff,  not  as  plaintUDTa  property,  bat 
to  pay  for  alz  shares  of  the  capital  stock  of 
the  North  Poadre  Irrlgatioa  Gompany,  which 
the  idolntiff  was  to  secure  ft>r  and  deliver  to 
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tbe  defendant,  and  wltb  the  anderstandlng 
that  In  case  of  failure  to  secore  and  deUver 
to  defendant  said  capital  stock,  then  the 
said  note  was  to  be  returned  to  defendant 
That  the  plaintiff  wholly  failed  to  deliver  to 
the  defendant  sal^  capital  stock,  and  for 
such  reason  said  promissory  note  is  not,  and 
never  was,  the  property  of  plaintiff.  The  an- 
swer alleges,  further,  that  the  original  trans- 
action occurred  on  the  28th  day  of  July, 
1908,  and  that  the  note  sued  on  and  other  In- 
tervening notes  were  simply  renewals  of  the 
same  transaction,  each  note  given  for  the 
proposed  purchase  of  the  said  stock,  and  to 
be  returned  In  case  the  stock  was  not  secured 
and  delivered  to  defendant.  Verdict  and 
Judgment  was  rendered  for  defendant.  Tbe 
only  apparent  alleged  error  relied  on  is  tbe 
denial  by  the  court  of  plalntUTs  motion  for  a 
directed  verdict.  TUe  note  sued  on  was  dat- 
ed June  9,  1911.  The  original  note  was  dat- 
ed July  28,  1908.  On  the  same  day,  and  as 
a  part  of  the  original  transaction,  the  cashier 
of  the  l>ank  who  transacted  the  business  for 
It  delivered  to  the  defendant  the  following 
memorandum: 

"First  National  Bank,  Wellington,  Colorado. 
Capital  $25,000.  P.  Anderson,  President  F.  M. 
Wright  Vice  President  Jno.  S.  Cusack,  Cash- 
ier. Wellington,  Cole,  July  28,  1908.  TUb  is 
to  certify  that  in  case  I  fail  to  deliver  to  Gustave 
Wich  six  shares  of  the  capital  stock  of  the  North 
Poudre  Irrigation  Company,  that  I  will  return 
to  Uin  his  note  for  $570.00  dated  July  28th,-08, 
to  run  for  SO  days.    Jno.  S.  Ousack,  Cashier." 

[1]  It  la  plain  from  this  memorandum 
which  fnUy  corroborates  the  testimony  of  the 
defendant  that  the  original  note  was  not  tlie 
property  of  the  tnnk,  and  not  to  become  so 
nnless  or  until  be  should  receive  the  Poudre 
Irrigation  stock  for  which  the  said  note  was 
to  be  in  full  payment.  The  testimony  is  clear 
that  there  was  no  other  consideration  for  the 
original  note,  or  for  any  renewal  note.  There 
were  several  renewals  of  this  arrangement 
and  whereby  the  defendant  executed  a  new 
note,  and  he  testifies  that  each  time  the 
cashier  said  he  bad  not  yet  secured  the  Pou- 
dre stock  for  defendant  but  would  do  so; 
that  the  same  understanding  was  had  eadi 
time.  Each  of  these  notes  so  renewed  was 
given  in  the  exact  amount  as  the  first  one, 
and  no  interest  was  ever  demanded  or  paid. 
niere  was  no  attempt  to  dispute  this  state 
of  facts. 

[2]  Tbe  only  seeming  contention  of  the 
plaintiff  in  error  is  that  the  cashier  of  the 
tank  was  without  authority  to  do  what  he 
plainly  did  do  In  the  prendses.  Counsel  dte 
First  NatL  Bank  v.  Martin,  27  Colo.  App.  624, 
160  Paa  820.  This  case  Is  not  In  point  Here 
whatever  the  cashier  did  was  not  for  his  own 
benefit  but  on  the  contrary,  the  bank  claims 
that  he  was  acting  for  it,  and  seeks  the  bene- 
fit of  tlie  wrong.  In  the  caae  dted,  Martin 
acted  with  icnowledge  that  the  cashier  was 
dealing  for  himself  and  not  for  his  bank. 
Here  the  defendant  had  no  knowledge  of  the 


Intended  wrong.  He  was  plainly  deceived  by 
the  plaintiff's  cashier  acting  for  the  bank, 
and  the  bank  now  insists  on  receiving  the 
benefit  of  the  fraud. 

The  defendant  received  no  consideration 
whatsoever  for  the  note  in  this  case.  Its 
execution,  possession,  and  use  was  obtained 
by  the  cashier  of  plaintiff  by  deception  and 
fraud.  The  note  sued  on  and  all  renewals 
of  the  original  note  were  likewise  without 
consideration,  and  obtained  by  mlsrepreeenta- 
tlon  and  fraud.  The  note  was  at  no  time 
the  property  of  the  bank,  for  the  proposed 
consideration  never  passed,  and  tbe  note  was 
not  delivered  to  the  bank  as  its  property. 
There  is  no  testimony  to  Indicate  that  the 
defendant  had  knowledge  that  the  note,  or 
any  of  its  renewals  were  ever  included  as  a 
part  of  the  assets  of  the  bank. 

The  cashier  of  a  bank  has  greater  Inher- 
ent powers  than  any  other  officer  of  the 
corporation,  and  is  generally  the  active  finan- 
cial agent  and  manager  of  the  bank.  He  is 
endowed  with  full  power  to  transact  all  nsual 
and  general  business  of  the  tank,  and  It 
would  be  manifestly  unjust  to  permit  a 
bank  to  take  advantage  of  the  fraud  of  one 
whom  It  holds  out  to  the  public  as  its  trusted 
and  responsible  agent,  and  whom  the  law 
regards  as  the  chief  agent  and  spokesman 
of  the  corporation.  Common  honesty  pre- 
cludes sanction  of  such  conduct 

The  Judgment  Is  affirmed. 

WHITB  and  aAHRIQUES,  JJ.,  concnr. 


HTTSHAW  ▼.  DUNN.    (No.  8862.) 
(Supreme  Court  of  (Colorado.    Nov.  6,  1916.) 

1.  Tboveb  and  Convebsion  $=93  —  Ihtbnt  — 

Monet  of  Jaiued  Pebson. 
Where  one  locked  up  by  town  marshal  for 
disturbing  the  peace  was  searched  and  his  money 
taken  from  him  by  the  officer  and  returned  the 
next  day,  when  he  pleaded  guilty,  the  officer 
was  not  guilty  of  conversion,  there  being  neither 
actual  damage  because  of  the  taking,  nor  ap- 
Iiarent  wrongful  intent 

[Bd.  Note.— For  other  eases,  see  Trover  and 
Conversion,   Cent   Dig.    ti  21-24;    Dec.   Dig. 


For  other  definitioDii,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

2.  False  Ikfbisonicent  «=>7(5)  —  Deeense  — 

Plea  oe  CJuiltt  ob  Conviction. 
Where  a  person  has  pleaded  guilty  or  has 
been  convicted  of  a  criminal  diarge  or  violation 
of  municipal  ordinance,  he  cannot  recover  for 
false  imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Gent  Dig.  ||  62-61;  Dec.  Dig.  «=»7(6}.] 

Error  to  District  Court,  Otero  Ck>unty; 
J.  E.  Rlzer,  Judge. 

Action  by  Joseph  Hushaw  against  S.  H. 
Dunn.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Affirmed. 

Thos.  B.  Hoftmiie,  of  PueUo,  tor  plaintiff 
in  error.  John  H.  Voorhees,  of  Pueblo,  for 
defendant  In  error. 
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SCOTT,  J.  The  defendant  In  error,  acting 
as  town  marshal,  of  the  town  of  Fowler,  on 
the  eth  day  of  June,  1913,  arrested  the  plain- 
tiff In  error,  upon  the  charge  of  disturbing 
the  peace,  specifically,  "by  chasing,  annoying 

and  frightening  Stella  Dunn,  Beck- 

stedt,  and  — ■ Barnard."    The  arrest  was 

without  a  warrant  The  time  was  about  8:20 
o'clock  In  the  evening.  The  offense  commit- 
ted in  the  presence  of  the  officer.  The  <^cer 
took  the  prisoner  to  Jail,  searched  and  took 
from  him  a  pocketbook  and  money  and  lock- 
ed him  up.  The  money  amounted  to  about 
$46.  The  next  morning  the  officer  took  his 
prisoner  before  the  police  magistrate,  made 
a  written  complaint,  to  -  which  the  prisoner 
pleaded  guUty,  and  was  fined  in  the  sum  of 
$40  and  costs,  amounting  to  $44.60.  Before 
plea  and  Judgment,  the  marshal  handed  the 
prisoner  his  pocketbook,  together  with  aU 
the  money  taken  from  him  the  evening  be- 
fore, and  out  of  which  the  prisoner  paid  his 
fine  and  costs.  This  Is  an  action  in  damage 
by  the  then  prisoner,  plalntifT  in  error. 

The  complaint  set  forth  two  causes  of  ac- 
tion. The  first  for  the  wrongful  conversion 
by  the  defendant  officer,  to  his  own  use,  of 
the  plaintiff's  money,  and  charging  that  in 
the  taking,  converting,  and  retaining  the 
money,  the  defendant  officer  acted  with  wan- 
ton and  reckless  disregard  of  plaintiff's 
rights  and  feelings,  and  with  malice  toward 
plaintiff,  and  thereby  willfully  committed  a 
fraud'  agalndt  plaintiff.  The  prayer  was  for 
Judgment  for  the  sum  of  $46,  and  for  $1,000 
as  exemplary  damages.  The  second  cause  of 
action  ^as  for  damages  tor  alleged  false  im- 
prisonment 

After  the  plaintiff  had  offered  his  testi- 
mony which  disclosed  the  facts  here  recited, 
the  court  upon  motion  of  defendant  directed 
a  verdict  in  his  favor,  which  Is  the  only  al- 
leged error  of  which  there  is  complaint 
'.  [1]  It  Is  clear  that  there  was  no  conver- 
sion of  plaintiff's  money,  wrongitui  or  other- 
wise, nor  is  there  any  testimony  in  the  case 
Which  Indicates  that  there  was  any  intent 
npon  the  part  of  the  officer  to  use,  keep,  or 
convert  such  money,  or  to  do  otherwise  with 
it  than  he  did. 

Ck)unsel  simply  present  the  abstract  ques- 
tlon  as  to  whether  or  not  the  officer  had  the 
authority,  under  the  circumstances,  to  search 
and  take  from  the  prisoner  his  money  at  the 
time.  The  title  to  this  money  is  not  involv- 
ed, nor  is  there  any  question  concerning  any 
Interest  therein.  The  plaintiff  lost  none  of 
It,  used  none  of  It,  and  it  was  promptly  de- 
Iltered  to  the  plaintiff  on  the  morning  after 
it  was  taken.  But  if  we  concede  the  conten- 
tion of  the  plaintiff  In  .error  that  the  officer 
was  without  authority  to  take  the  money 
from  the  prisop^r,  there  was  in  this  case  no 
actual  damage  by  reason  of  the  taking  in  the 
manner  and  for  the  purpose  for  which  It  was 
taken,  and  there  was  not  the  slightest  testi- 


mony as  to  the  act  being  with  eltlier  a 
maUcious  or  fraudulent  purpose  or  Intent. 

[2]  The  second  cause  of  action  was  for 
damage  for  false  Imprisonment  The  plain- 
tiff pleaded  guilty  to  the  charge  against  him, 
and  the  rule  of  law  is  well  settled  that  where 
a  person  has  pleaded  guilty  or  has  been  con- 
victed of  a  criminal  charge,  an  action  for 
ftilse  imprisonment  will  not  lie.  This  is  so 
universal  that  citation  of  authority  Is  not 
necessary.  The  same  rule  would  seem  to  be 
equally  applicable  where  the  arrest  was  for 
the  violation  of  a  municipal  ordinance.  Any 
other  rule  would  subject  arresting  officers 
to  such  annoyance  and  Injustice  as  to  retard 
the  proper  administration  of  the  law. 

The  Judgment  Is  affirmed. 

WHITE  and  GARRIQUES,  JJ.,  ooncor. 


PEOPLE,  for  TJse  of  BOARD  OP  CX)UN- 
TT  COM'RS  OF  ARAPAHOE  OOUNTT,  v. 
BROWN.     (No.  8841.) 

(Supreme  Court  of  Colorado.    Nor.  6,  1916.) 

Coxmrrgs  »=»78(1)— CoiiPKwaATiow  or  Clexk 

— CONSTTTCmONAI,  SXATnTOBY  IPROVIBIOira 

-..J?^-  ?^^®?8t*  2838,  as  amended  by  La«< 
IWW,  c.  167,  f  5,  allowing  county  clerks  25 
cents  of  the  fee  received  ft>r  each  hnntuig  am] 
nshmg  license  Issued  by  them  as  personal  com- 
pensation, and  providing  that  such  fee  "shall 
be  in  addition  to  any  otiier  salary  or  compensa- 
Uon,"  in  BO  far  as  it  attempts  to  allow  a  coun- 
ty clerk  to  retain  fees  collected  in  addition  to 
his  statutory  compensation,  is  violative  of  Const 
"*•  ^*'  K^^<  providing  that  where  salaries  for 
county  omcers  are  provided,  the  same  shall  be 
payable  only  out  of  fees  actually  collected, 
where  fees  are  prescribed,  and  that  all  fees,  etc. 
above  the  amount  of  such  salaries  shall  be  iwdd 
into  the  county  treaanry. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  105;    Dec  Dig.  *s»78a)0 

Error  to  District  Court,  Arapahoe  County: 
H.  P.  Burke,  Judge. 

Action  by  the  People  of  the  State  of  Cri- 
orado,  for  the  use  of  the  Board  of  County 
Commissioners  of  the  County  of  Arapahoe 
against  Robert  S.  Brown.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Samuel  W.  Johnson,  of  Denver  ((Charles  E. 
Friend,  of  Denver,  of  counsel),  for  plaintiff 
in  error.  Frank  McLaughlin,  at  Doiver,  tar 
defendant  In  error. 


GARRIGUES,  3.  Defendant  In  error. 
Brown,  was  county  derk  and  recorder  of 
Arapahoe  county  during  the  years  1911  and 
1912,  and  as  such,  under  the  statute  fixing 
the  compensation  of  county  clerks,  was  en- 
titled to,  and  received,  the  full  amount  of 
$2,100  out  of  the  fees  of  the  office  provided 
by  law. as  his  salary.  In  addition  to  this 
salary  he  collected  In.  fees  fbr  ti)e  issuing  of 
hunting  and  fishing  Heenses,  $457,  retaining 
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ents  of  each  doHar  tbacticX,  tfmounting 
114^5,  as  Ua  personal  coidpeBsatlon  In 
:iOD  to  his  regular  salary,  cLalmlng  that 
as  entitled  thereto  under  and  by  vlrtne 
le  proTislons  of  section  2838  of  chapter 
S.  L.  1909,  which  provldea: 
'hen  a  license  is  issued  by  a  county  clerk, 
ec  Bhail  be  the  same  sei  if  iisued  by  the 
lissioner,  and  25  cents  thereof  shall  be  for 
■ersonal  compensation  of  such  clerk  for  fil- 
be  application,  issuing  the  license,  keei>ing 
ord  thereof,  making  a  report,  and  all  other 
:es  connected  therewith,  and  shall  he  in 
ion  to  any  other  salary  or  compensation, 
'cmaining  75  cents  to  be  remitted  to  fish 
;ame  commissioner." 

mand  having  been  made  upon  him  by 
ounty  to  turn  this  amount  of  excess  fees 
:rt:ed  Into  the  county  treasury,  and  he 
ig  refused,  this  action  was  brought  to 
■er  the  same.  A  general  demurrer  to  the 
er  was  overruled,  and,  the  county  re- 
g  to  plead  further,  judgment  of  dis- 
il  was  entered  against  it,  and  the  case 
re  on  error. 

i  deem  it  timiecessary  to  go  into  all  the 
»rs  pleaded  in  the  answer.  There  can, 
ly  event,  be  bnt  one  question  Involved, 
Where  the  county  clerk  has  received 
Is  salary  fixed  by  statute  out  of  the  fees 
rted,  whether  that  Is  hlB  sole  compensa- 

and  whether  any  attempt  by  the  Leg- 
ire  to  allow  him  more  than  this  regular 
y  by  giving  him  In  addition,  or  allowing 
to  retain  as  his  i)ersonal  compensation, 
ourth  of  the  fees  collected  for  fishing 
hunting  Uc«ises,  is  in  violation  of  sec- 
15,  art.  14,  of  the  Constitution.  The 
tltution  provides  that  where  salaries  for 
:y  officers  are  provided,  the  same  shall 
lyable  only  out  of  the  fees  actually  col- 
1  In  all  cases  where  fees  are  prescribed, 
that  all  fees,  perquisites,  and  emolu- 
s  above  the  amount  of  such  salaries 
be  paid  into  the  county  treasury.    In  Bl 

County  V.  Sheiden,  59  Colo.  499,  149 
816,  we  held  that  the  salary  of  the  coun- 
jrk,  payable  out  of  the  fees  of  the  office 
dted  by  statute  to  a  definite  sum — ^In  the 
Qt  case  |2,100 — and  that  any  statute,  at- 
:lng  to  allow  him  to  retain  any  fees  col- 
I  In  addition  to  the  regular  salary  as  his 
nal  compensation,  was  in  violation  of 
>n  15,  art  14,  of  the  Constitution.  The 
ensation  of  Che  county  clerk  cannot  be 
ised  in  this  way.  If  the  Legislature 
•s  to  increase  auch '8alary,/it  must  pass 
tute  for  that  purpose.  We,  therefore; 
t  the  opinion  in  this  case  that  the  coun- 
rk  was  not  entitled  to  keep  that  portion 
ich  fees  collected  over  and  above  his 
iv  salary  of  $2,100,  but  was  required  to 
all  such  excess  fees  into  the  county 
iry,  and  any  statute,  purporting  to  al- 
ilm  to  retain  such  fees  in  addition  to 
cgular  salary  of  $2,100,  \s  unconstltu- 
.  and  void. 
■  Judgment  of  the  lower  court  will  be  re- 


versed, and  the  cauaB'teteandetf,  with  direc- 
tions to  enter  judgment  for  the  county  in 
the  sum  of  $114.2S. 

Reversed  and  remanded.    - 

WBITB  and  SCOTT,  JJ.,  concnr. 


NJSEF  BROS.  BREWING  CO.  v,  KROTTER. 
(No.   9008.) 
(Supreme  Court  of  Colorada    Oct  2,  1916.) 

1.  Masteb  and  SsBVA]n>  <S=s»S(K10)— Bmflot- 
MENT  CtoNTBACT— Evidence. 

Evidence  held  to  support  judgment  for  serv- 
ant who  alleged  contract  to  pay  a  sum  certain 
for  services  while  the  master  alleged  a  condi- 
tional promise. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  119;  Dec.  Dig.  <S=80(10).J 

2.  Appeal  and  Ekbob  «s»928(2)— Soofs— Pbb- 
btjuptions. 

In  the  absence  of  objections  to  instructions 
given  or  refused,  the  court  on  appeal  must  pre- 
sume that  all  matters  at  issue  were  Soismitted 
to  the  jury  under  proper  declarations  of  law. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3750;   Dec  Dig.  <8=3928<2).] 

3.  EviDKNCE  «=>116— Admissibility. 

Where  the  servant  alleged  an  agreement  to 
pay  a  sum  certain  for  his  services,  and  the  mas- 
ter produced  evidence  of  a  20  per  cent,  cot  in  aH 
employe's  salaries,  with  a  collateral  conditional 
promise  to  pay  the  servant  his  overdne  salary 
if  business  improved,  it  was  not  error  to.  {lermit 
servant  to  show  that  otlier  servants  were  after- 
wards paid  in  fnU. 

[Ed.  Note.— For  other  cases,  see  EvidWe, 
Cent  Dig.  H  184, 136;  Dec.  Dig.  <8s»li6.]- 

£h  Banc.  Error  to  District  Coatt,  Chty 
and  County  of  Denver;  George  W.  Allen, 
Judge.    , 

'Action  by  John  J.  Krotter  against  the  Neef 
Bros.  Brewing  Company.  Judgment  for 
plaintur,  and  defflndant  bzings  error.  Af- 
firmed. ' 

WUUam  H.  JMcliaoa  and  Forrest  L.  Nicol, 
both  of  Denver,  for  plaintiff  in  error.  Harry 
8.  Silversteln,  of  Denver,  for  defendant  in 
error. 

WHITE,  J.  [1]  The  complaint  sets  forth 
a  cause  of  action  in  favor  of  Krotter  for 
services  rendered  at  the  special  Instance  &nd 
request  of  the  Neef  Bros.  Brewing  Company, 
a  corporation,  at  an  agreed  compensation,  ad- 
mits the  payment  of  a  portion  of  Uie  salary, 
and  prays  judgment  for  the  balance.  The 
answer  admits  tbe  rendition  of  the  services, 
but  denies  the  alleged  agreed  compensatloii 
therefor  and  any  Indebtedness  whatever. 
There  la  no  controversy  relative  to  the  work 
performed  by  the  plaintiff,  and  the  sums 
paid  therefor  by  the  defendant  but  the  sole 
question  Is  whether  the  defendant  agreed  to 
pay  the  plaintiff  for  such  services  the  sum  of 
$200  per  month  for  the  years  1914  and  1915. 
Upon  the  verdict  of  the  Jury,  judgment  was 
entered  in  favor  of  Krotter,  and  the  defend- 
ant brings  the  cause  here  for  review. 
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The  raffidency  of  the  erldence  to  sapport 
tbe  yerddct  and  judgment  is  challenged,  bnt 
we  have  read  the  entire  record,  and  find  It 
amply  sufficient  In  fact,  there  Is  bat  little 
conflict  therein,  and  the  Judgment  may  not 
be  disturbed  upon  the  ground  assigned.  For 
over  20  years  Krotter  had  been  In  the  employ 
of  tbe  brewing  company,  and  for  a  period  of 
approximately  16  years  immediately  preced- 
ing February,  1914,  was  paid  $200  per  month. 
In  the  latter  part  of  January,  1914,  or  later, 
a  conversation  was  had  between  Krotter  and 
Rudolph  Neef,  one  of  the  officers  of  the  com- 
pany, in  relation  to  the  former's  salary.  In 
regard  to  this  Krotter  testified  that  Neef, 
addresslog  him  said,  "Well,  John,  bow  do 
you  feel  In  regards  to  the  cut?"  and  that 
before  be  answered  Neef  continued,  "Well, 
Jobn,  your  salary  wlU  remain  tbe  same ;  but 
tbe  licenses  are  coming  due  In  June,  and  we 
are  a  little  short  of  money,  and  we  will  give 
you  credit  for  this,  and  then  we  will  pay  It 
later  on,"  to  which  Krotter  replied,  "All 
right;  I  am  satisfied,"  and  that  Neef  then 
said,  "Tbe  reason  this  cut  is  made  is  Just  to 
get"  our  present  bookkeeper  out  As  to  this 
conversation  Mr.  Neef,  called  by  plaintiff  for 
examination  under  the  terms  of  tbe  statute, 
testified  as  follows: 

"When  I  came  to  Mr.  Krotter  in  regard  to  the 
20  per  cent  cut.  I  said  to  him,  'John,  we  have 
511  bad  a  cut  of  20  per  cent ;  if  business  gets 
better  you  will  get  that  in  June  or  July.'  There 
was  nothing  said  about  anything  after  June  or 
July ;  he  would  get  that  in  June  or  July  as  back 
salary;  I  told  him  we  all  got  a  20  per  cent  cut" 

Subsequently  Mr.  Neef,  as  a  witness  for  the 
defense,  testified  in  relation  to  the  matter  as 
follows: 

"As  near  as  I  can  remember  I  says,  'John,  we 
have  got  to  have  a  20  per  cent,  cut  here,  and 
some  time  later,  if  business  warrants  it,  why  yon 
will  get  your  ^00,'  or  words  to  that  effect  We 
have  to  give  20  per  cent,  and  we  will  keep  track 
of  it,  and  some  time  later,  when  business  has 
improved,  not  improved,  but  when  business  got 
better,  be  would  get  his  |200,  and  that  was  all 
that  was  said,  and  John  was  satisfied,  and  we 
were  satisfied." 

Tbe  record  discloses  that  the  bookkeeper, 
employed  when  this  conversation  took  place, 
severed  his  relations  with  the  company  about 
April  1,  1914,  and  was  succeeded  by  another, 
who  was  a  witness  for  the  plaintiff,  and  tes- 
tified that  on  April  11,  1914,  be  was  told  by 
Mr.  Rudolph  Neef  to  credit  Krotter's  account 
with  $80  "difference  of  salary,  February  and 
March,  1914,"  and  that  thereafter  to  credit 
Krotter  with  $200  per  month,  but  he  would 


draw  only  $180  per  montb,  "and  tbat  the 
balance  would  be  paid  later."  Tills  witnen 
further  testified  that  on  Deoembor  2S.  1914. 
at  the  request  of  Mr.  Neef;  be  closed  ICrot- 
ter's  account  by  charging  the  same  with  the 
credit  balance  then  shown,  and  'Credited  back 
to  selling  expense  to  which"  Krotter's  "sal- 
ary had  always  been  charged,"  and  that 
thereafter  Krotter's  account  was  not  given 
credit  for  tbe  20  per-  cent  cat  Krotter. 
however,  was  not  advised,  nor  did  he  ac- 
quire any  knowledge,  of  tbe  aforesaid  entry 
closing  his  account  or  diacontinnance  of 
credit  for  tbe  20  per  cent  cut 

[2]  Certain  vouchers — "salary"  for  desig- 
nated months — and  some  receipts  for  salary 
to  date,  signed  by  Krotter,  were  admitted  in 
evidence,  and  It  is  claimed  that  they  consti- 
tute satisfaction  of  all  Indebtedness  to  Krot- 
ter for  salary  and  discharge  of  the  defend- 
ant therefor.  These  receipts  and  vouchers 
were  before  the  jury,  and  subject  to  consid- 
eration thereby.  In  tbe  absence  of  objec- 
tions to  instructions  given  or  refused,  we 
are  bound  to  presume  that  the  Issues  in  re- 
lation to  these  matters,  and  all  of  tbe  issues 
involved,  were  submitted  to  tbe  Jury  under 
proper  declarations  of  law. 

[3]  Plaintiff  in  error  further  claims  tbat 
the  court  over  its  objections,  erroneonsly  ad- 
mitted tratimony  to  the  effect  that  otber  em- 
ployes of  the  company,  whose  salaries  were 
also  cut  and  the  amount  thereof,  were  aftei> 
wards  paid  In  full.  The  court  stated  tbat  tbe 
evidence  so  admitted  was  for  tbe  purpose  of 
testing  the  credibility  of  the  witness  in  re- 
lation to  his  statement  In  reference  to  what 
tbe  agreement  or  arrangement  was.  As  wit- 
ness Neef  and  plaintifl  both  testifled  tbat 
the  former  bad  said  that,  "We  have  all  bad 
a  cut  of  20  per  cent,"  and  that  "We  wUl 
keep  track  of  it,"  and  that  later  Krotter  would 
be  paid  his  deferred  salary,  and  that  the  lat- 
ter bad  testifled  that  Neef  had  said  tbat  tbe 
sole  purpose  of  the  cut  was  to  get  rid  of  the 
bookkeeper,  we  are  unwllUng  to  hold  that  tbe 
action  of  the  court  in  the  premises  oonsti- 
tutes  reversible  error.  Aft»  carefully  read- 
ing the  entire  record  and  iMriefs  of  counsel, 
we  think  tbe  application  for  supersedeas 
should  be  denied,  and  the  Judgment  aflSfmed; 
and  it  is  so  ordered. 

Judgment  affirmed. 

OABBEmX,  O.  J.,  and  BAILBY,  J.,  not 
partldpatinK. 
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WAXSLAOB  T.  BABCOOK  et  nx. 
(No.  1SS4&) 

(Snprema  Oonrt  of  Waritington.    Not.  18, 1916.) 

1.  E^riSKROK  «s»467  —  Pabol  Btidxncb  Ai<- 
JKcTiwo  Wbttingb— Waivkb  of  Leoai.  Tkh- 

DEB. 

BTldence  of  waWer  of  the  right  to  demand  a 
none)'  tender  nnder  the  terms  of  a  written  con- 
tract is  not  inadmissible  as  varying  the  terms  of 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1«58,  2146;  Dec.  Dig.  «=5>46T.] 

2.  Saixs  4=3383— Tbndkb—Etidencb. 
Evidence  held  to  justify  the  jury  in  finding 

a  waiver  by  the  seller  of  legal  tender  of  the  price 
by  a  buyer  of  grain. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1007 ;   Dec.  Dig.  «=>383.] 

3.  Trial  «=>18S(6)  —  Conduct  or  Cotthsm.— 
Acnow  OF  Oouiri. 

In  an  action  for  breach  of  a  contract  to  sell 
wheat  to  plaintifF,  misconduct  of  counsel,  in 
making  a  statement  as  to  advance  in  the  price 
of  wheat  after  delivery  was  demanded.  Is  not 
prejudicial  error,  where  the  conrt,  on  objection, 
admoDiBh«l  counsel  that  the  argument  was  im- 
proper, and  instructed  the  jury  to  disregard  ft 

[Ed.  Note.— For  other  cases,  se«  Trtol,  Gent 
Dig.  i  816;  Dee.  Dig.  «s»133(«).] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  County. 

Action  by  B.  W.  Wallace  agalnat  F.  B. 
Babcock  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Modified. 

Giles  C.  Rnsb,  of  Swan,  and  R  M.  Webster, 
of  Spokane,  for  appellants.  Samuel  P.  Weav- 
er, of  Spragoe,  tor  respondent 

MORRIS.  0.  J.  Action  tor  damages  for 
breach  of  contract  Defendants  answered, 
and  by  afflnnatlTe  defense  set  up  a  cotinier- 
daim.  The  canse  was  tried  to  a  Jury,  and 
a  verdict  rendered  In  favor  of  plaintiff.  De- 
taidamts  anpeal  tram  a  Judgment  entered 
upon  the  verdict 

In  July,  1914,  appeUants  desired  to  sell 
10,000  trashda  of  wheat  Respondent  made 
an  offer  of  67%  coats  a  bushel,  which  offer 
was  accepted,  and  on  July  14tta,  respondent 
sent  appellants  a  contract  of  sale.  The  let- 
ter Inclosing  this  contract  concluded  with  the 
following  sentence: 

"When  yon  get  your  warehouse  receipts  for 
this  wheat  mail  them  to  me  and  I  will  send  you 
check  to  cover." 

Appellant  acknowledged  receipt  of  this  let- 
ter, but  made  no  mention  In  bis  answer  of 
the  sentence  quoted.  Tbe.reafter  the  contract 
of  sale  was  executed.  There  was  no  further 
mention  of  payment  between  the  itartles,  and 
on  September  28th  appellant  wrote  respond- 
ent as  follows : 

"Will  be  in  Ewan  8  or  4  o'clock  Sept  30,  at 
Idr.  Rush's  house.  Ton  can  have  knowledge  of 
the  grain  by  that  dme." 

Mr.  Rush  was  appellants'  attorney.  Re- 
spondent testified  that  he  received  this  letter 


<Hi  Sqttember  30th.  the  day  payment  and  de- 
livery were  to  be  made  In  accordance  with 
the  terms  of  the  contract  The  parties  met 
at  Bwan  and  proceeded  to  the  home  of  Mr. 
Bush.  They  discussed  the  amount  to  be  paid 
for  the  wheat  and  other  matters,  and  finally 
agreed  upon  the  amount  to  be  paid.  Respond- 
ent offered  his  check  In  payment,  which  appel- 
lant refused  to  accept,  saying  that  be  pre- 
ferred gold  coin.  Respondent  then  left  the 
ofllee  and  returned  a  little  later  with  a  per- 
son whom  he  desired  to  witness  a  tender. 
The  check  was  again  offered  and  refused. 
Respondent  offered  to  procure  a  certified 
check,  which  was  also  refused.  Ue  then  pro- 
posed to  take  appellant  to  Lament,  where  a 
bank  Is  located,  obtain  the  money,  and  bring 
him  back,  but  appellant  refused  to  go. 

[1]  It  is  first  contended  that  the  court 
erred  in  admitting  evidence  to  show  that  ap- 
pellants had  waived  their  right  to  demand 
a  money  tender  from  respondent,  on  the 
ground  that  such  evidence  varied  the  terms 
of  the  written  contract  The  only  effect  at 
Om  admission  of  this  evidence  was  to  show 
a  waiver  by  appellants  of  a  legal  tender.  It 
nether  Impeached  nor  destroyed  the  written 
Instrument  nor  any  of  its  terms.  As  this 
evidence  only  went  to  the  manner  of  paymenl^ 
It  was  clearly  admissible  under  the  rule  an- 
nounced In  Johnston  v.  McGart,  24  Wash.  19, 
68  Pac.  1121,  where  it  was  held  that  an  oral 
agreement,  affecting  only  the  manner  of  pay- 
ment under  a  written  contract,  was  admis- 
sible and  not  within  the  objection  that  It 
varied  the  terms  of  a  written  Instrument. 

[2]  The  next  contention  is  that  the  evi- 
dence failed  to  Show  a  waiver  of  legal  ten- 
der. In  view  ct  the  tects  we  have  hereto- 
fore recited  we  brieve  the  Jnry  was  Justi- 
fied In  so  finding.  While  appellants'  failure 
to  reply  to  respondent's  statement  In  the  let- 
ter that  he  would  tender  his  check  may  not 
of  Itself  have  been  sufficient  to  show  a  waiv- 
er, yet  taken  In  connection  with  other  circum- 
stances, it  was  sufficient  to  make  the  question 
one  for  the  Jury.  The  Instructions  ot  the 
trial  court  upon  this  point  were  full  and  com- 
plete, and  not  excepted  to.  We  cannot  sub- 
stitute omr  Judgment  for  that  of  the  Jury 
where  there  Is  evidence  to  sustain  the  verdict. 

[S]  Misconduct  of  counsel  is  predicated  up- 
on a  statement  made  to  the  Jury  by  counsel 
for  resirandent  as  to  the  advance  in  the  price 
ot  wheat  subsequent  to  the  time  delivery  was 
demanded.  Objection  was  made  to  this  line 
of  argument,  and  the  court  admonished  coun- 
sel that  It  was  Improper  and  Instructed  the 
Jury  to  disregard  It  Under  these  circum- 
stances we  cannot  find  prejudicial  error. 

Appellants  contend  that  It  Is  admitted  by 
respondent  in  his  testimony  that  there  was 
between  flO  and  $20  due  them  upon  their 
counterclaim.  No  denial  of  this  Is  made  in 
respondent's  brief,  and  upon  an  examination 
of  the  statement  of  factq  we  find  that  the 
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contention  must  bft  sustained.  Upon  ezamt- 
n&tlon  of  other  points  argued  In  tbe  briefs 
we  find  them  to  be  without  prejuflldal  error. 
The  lower  court  Is  hereby  Instructed  to  re- 
duce the  Judgment  entered  by  deducting  the 
sum  of  |20,  which  Is  admittedly  dne  appel'' 
lants.  As  so  modified,  tbe  judgment  will  be 
affirmed.  Respondent  will  recover  costs  on 
appeaL 

HOLCOMB,    MAIN,    and    PABKBB,    JJ., 
concur. 


SHOWALTEB  t.  SPANOLB  et  nz. 

(No.  13478.) 

(Supreme  Court  of  Washington.    Nor.  18, 1916.) 

1.  Wptnesses  ®=>146— Competency  —  Inteb- 

ESTED  PaSTIBB. 

Under  Rem.  &  Bal.  Code,  1 1211,  as  to  com- 
petsDcy  of  parties  as  witnesses  in  suits  wherein 
they  claim  title  through  deceased  persons,  a 
husband  and  wife,  claiming  the  gift  of  land  by 
ddivery  of  separate  deeds  of  distinct  properties 
before  the  donor's  death,  could  not  testify  eadi 
on  his  or  her  own  behalf  in  suit  by  an  heir  to 
quiet  title  to  the  land,  but  each  was  competent 
to  testi^  in  behalf  of  the  other. 

IE3d.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  SS  644-649;  Dec.  Dig.  <8=>146.] 

2.  WirnsssES    ®=»146— Coupetenct  —  IitTEB- 
BBT  or  Pabties. 

In  states  where  the  common-law  right  of 
dower  exists,  the  wife  in  a  suit  by  an  heir  to 
quiet  title  as  against  the  wife  and  husband  of 
land  embraced  m  deeds,  delivery  of  which  was 
disputed,  is  not  competent  to  testify  on  behalf  of 
the  husband. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  644-649;  Dec.  Dig.  <S=>146.] 

3.  Deeds    i8=>58(2),   66— "Delivkbt"— ScMi- 

OIENOT. 

It  is  essential  to  delivery  ol^  a  deed  that  there 
be  a  givinf  by  the  grantor  and  a  reoeipt  by  the 
grantee,  with  a  mutual  Intention  to  pass  a  pres- 
ent title,  and  delivery  may  be  made  through  an 
agent  or  accepted  by  an  agent. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  if  131,  144;   Dec.  Dig.  i8=a58(2),  65. 

For  other  definitions,  see  Words  and  Phrases, 
First  ami  Second  Series,  Delivery.] 

4.  Deeds  «=»61— Deuveby— Timb  of  Deliv- 

EBY. 

Though  a  deed  cannot  effectually  be  deliver- 
ed after  the  grantor's  death,  if  the  grantor  de- 
livers it  to  a  third  person  In  escrow  for  de- 
livery to  the  grantee  after  the  grantor's  death, 
and  retains  no  dominion  or  control,  the  delivery 
is  valid,  and  an  immediate  estate  vests  in  the 
grantee  as  of  the  date  of  tbe  delivery  in  escrow, 
subject  to  the  grantor's  Ufe  estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  dent 
Diis.  fS  140,  141;   Dec.  Dig.  <8=>61.] 

5.  Deeds  «=»208(1)  —  Deuveby  —  PaEsmip- 

TIONS. 
Though'  the  law  makes  stronger  presump- 
tions in  favor  of  the  delivery  of  a  deed  to  the 
grantor's  children,  especially  minors,  than  in 
an  ordinary  case,  the  question  is  still  one  of  In- 
tention, to  be  determined  by  the  attending  facts 
a»d  drcumstaaces. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cenfe 
Dig.  S§  625,  630;    Dec  Dig.  «S=>208(1)J 

6.  Deeds   ®=»56(2)—Deliveby— Sufficiency. 

.  To  constitute  a  delivery,  it  must  clearly  ap- 
pear that  it  was  the  intention  of  the  grantor 


that  the  deed  should  pass  title  at  the  time,  and 
that  he  should  then  lose  all  oontrol  over  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  118;   Dec.  Dig.  «=»66(2).] 

7.  Deeds  «»2lOS(l)  —  Dklivxby  —  E>tideiicc 

— SUFnCIENOY. 

Evidence  of  grantee's  separate  deed  to  hus- 
band and  wife  of  distinct  properties  held  in- 
sufficient to  show  delivery  by  the  granUx'. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  625,  630;   Dec.  Dig.  <S=>20S(1).] 

8.  Deeds  «=»54— Deuveby— SuFFicimfCY. 

Tbe  fact  that  the  grantor  of  a  deed  mis- 
takenly thought  that  a  delivery  was  not  essen- 
tial to  a  valid  gift  before  her  death  cannot  sup- 
ply the  place  of  delivery  to  create  an  operative 
instrument  during  her  life. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i  116;   Dec.  Dig.  «=»54.] 

9.  Eyeotttobs  and  Administbatobs  ®=>3(1)— 
Necessity  of  ADiaNiSTBATiow. 

Since  by  Bern.  &  Bal.  Code,  |  1366,  realty 
descends  to  heirs  immediate^  on  death  of  the 
ancestor,  it  need  not  be  induded  in  probate  pro- 
ceedings, unless  necessary  to  pay  debts,  and  an 
heir  cannot  be  estopped  to  claim  titie  thereto 
for  failure  to  object  to  its  omission. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  C«it  Dig.  Sf  &-6;  Dec.  Dig. 
«8=»8(1).]  •*-  -        . 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  H.  Ll  Kennan, 
Judge. 

Suit  by  O.  W.  Showalter  against  Jcdm  F. 
Spangle  and  wife.  Birom  a  Judgment  for 
plalntitr,  defendants  appeal.    Affirmed. 

Danson,  Williams  &  Danson  and  George 
D.  Lantz,  all  of  Spokane,  for  appellants. 
Davis  &  Hell,  of  Spokane,  for  respondent 

BliLIS,  J.  Action  to  quiet  tltie  to  real  es- 
tate. The  facts  are  as  follows:  Plaintiff  is 
the  sen  of  Mrs.  Sarah  Jane  Bh6walter.  Mrs. 
^owalter  and  defendant,  Mrs.  Mary  Alma 
Span^e^  are  sisters.  Tbey  are  the  only  heirs 
of  George  W.  and  Marcella  B.  Cook.  About 
1868  George  W.  Cook  acquired  title  to  2>4 
lots,  and  Maroalla  B.  Cook  acquired  title  to 
another  2^  lots  in  tbe  town  of  Cheney,  Wash. 
In  1888  through  the  medium  of  trustees  the 
prc^terty  standing  In.  his  name  was  deeded  to 
her,  thus  vesting  in  her  the.record  title  to  all 
of  tbe  property.  Tbe  Cooks  resided  upon 
the  property  the  rest  of  tbelr  lives,  he  dying 
in  1901,  She  in  1912.  No  probate  proceed- 
ings were  ever  had  upcm  his  estate.  Her  es- 
tate was  probated,  defendant  John  F.  Span- 
gle acting  as  administrator,  but  the  real  es- 
tate in  issue  was  not  listed  as  a  part  of  the 
estate.  On  January  la  1907,  Mrs.  Cook 
made  a  deed  of  2^  of  the  lots  in  question  to 
defendant  Mary  Aljna  Spangle,  and  another 
deed  of  tiie  other  2^  lots  to  defendant  John 
F.  Spangle,  but  she  did  not  then  deliver  d- 
tber  of  these  deeds.  She  kept  them  at  all 
times  in  a  tin  box,  which  she  U^t  part  Of  the 
time  1b  a  bank  and  part  of  the  time  at  her 
hbme.  These  deeds  were  found  in  tbe  box 
with  about  $40  In  money,  certain  promissory 
notes,  and  her  other  Important  papers,  when 
ft  was  opened  after  her  death.    She  died 
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AugOBt  e,  3912,  :&t  tlM  Spangle  borne,  wbere 
sbe  bad  gone  several  weeks  prerrtonsly.  Tbe 
two  deeds  were  placed  oi  recdid  by  Jobn  F. 
Spangle  oa  August  22,  1912^  the  same  day 
dt  bis  appointment  as  administrator.  On 
DecemJber  16,  1913,  Sarab  Jane  Sbowalter 
executed  a  deed,  oonTeylOK  to  plaintiff  an 
undivided  one-baU  Interest  in  the  4  lots  imd 
the  2  baU  lots  In  question,  plaintiff  tbns  ac- 
qniring  whatever  Interest  she  bad  tbereln  a» 
an  beir  of  George  W.  and  Maroella  B.  Cook, 
ber  parents.  He  brongbt  tbi»  acticm  to  quiet 
bis  title  to  tbis  undivided  one-baU,  fartber 
claiming,  in  any  event,  an  undivided  one- 
fonrth  through  his  mother  as  an  heir  of 
George  W.  Cook.  Defendants  answered, 
claiming  title  to  the  entire  property  by  vir- 
tue of  the  above-mentioned  deeds  from  Mrs. 
Cook.  By  reply  plaintiff  denied  delivery  of 
those  deeds.  John  V.  Spangle  testified  as 
follows: 

"Well,  this  was  acnae  time,  two  or  three  wedn 
I  think,  after  she  [Mrs.  Cook]  was  taken  sick.  I 
went  into  the  bedroom— ^ways  went  and  talked 
to  her— (She  says,  'Frank,'  she  says,  'I  am  not 
going  to  get  well.'  I  says,  'Mother,  you  don't 
want  to  think  about  that'  *  ♦  *  I  told  her 
then,  'You  don't  want  to  think  that  way,'  says 
I,  'xon  mnat  remember  you  are  old  and  cannot 
recover  as  quick  aa  a  yonn^r  person.'  'Well,' 
ahe  says,  'I  know  I  ain't  going  to  get  weD,'  she 
says,  'and  I  want  vou  to  straighten  up  my  busi- 
ness.' And  ahe  told  me  the  box,  what  the  con- 
tents was,  and  she  spoke  about  some  insurance 
policies,  and  she  says,  There  is  a  box  in  there 
with  nearly  ^0  in.'  She  says.  There  is  two 
deeds  there,  one  for  you  and  one  for  Mary;  and 
all  of  the  papers  are  in  there.'  And  just  then 
the  nurse  came  and  she  quit  talking  about  it. 
Q.  And  then  what  happened?  A.  Well,  there 
'  was  nothing  more  said  m  regard  to  it  at  that 
time.  Q.  Where  was  the  box  at  the  time  you 
bad  the  talk  with  her  and  she  said  she  wanted 
yon  to  get  the  box?  A.  Right  in  the  doset, 
aboat  six  feet  from  the  bed.  Q.  And  did  she 
deliver  it  to  yon?  A.  Yes,  sir.  Q.  And  from 
then  did  you  have  a  key  also  to  Ae  box?  A 
Tea,  sir.  Q.  And  what  did  she  say  about  the 
deeds  to  you  and  to  Maiy,  if .  anything?  A. 
Well,  sbe  said  there  was  two  deeds  in  there, 
one  for  me  and  one  for  Mary.  Q.  Tell  you  to 
take  them?    A  Yes;   told  me  to  take  the  box." 

Tbis  was  objected  to  <hi  the  ground  .that 
it  related  to  a  transaction  witb  a  deceased 
person,  .  and  was  inadmissible  as  against 
plaintiff,  who  claimed  title,  through  such  per- 
son.   Counsel  for  defendants  then  said: 

"Tour  honor  cannot  consider  this  testimony  in 
favor  of  Mr.  Spangle,  but  you  can  consider  it 
in  favor  of  Mrs.  Spangle." 

Tbe  testimony  was  then  admitted.  On 
cross-examination  be  testified: 

"A.  She  told  me  about  the  box,  what  was  in 
tbe  box,  and  her  papers  and  about  these  deeds, 
and  she  told  about  the  box  containing  nearly 
$40.  She  says,  'My  papers  are  all  in  there.' 
And  Just  then  the  nurse  came  in,  and  she  quit 
talking  about  it  at  that  time.  Q.  She  said  all 
of  her  papers  were  in  there?  A.  I  am  not  sure 
"wbether  she  said  'all  of  her  papers.'  Q.  Did 
you  find  any  of  her  papers  anywhere  except  in 
this  box?  A.  She  has  a  little  trunk.  I  don't 
think  there  were  any  papers  to  amount  to  any- 
thing. The  main  papers  were  right  in  this  box. 
•  •  *  Q.  Now,  if  She  had  wanted  you  to  re- 
turn that  box  at  any  time  belore  her  death,  you 
would  have  returu^  it,  would  you.  not?    A,  If 


she  wonld  have  called  for  it,  I  certainly  would.' 
Q.  Delivered  it  to  her?  A.  Certainly.  Q.  Was 
there  any  one  else  in  the  room  at  tbe  time  that 
■he  delivered  this  box  to  you?  A  No;  not 
right  at  4hat  time.  The  nurse  came  in  just 
the  time  she  told  me  to  take  the  box.  Q.  Now, 
at  the  time  sbe  gave  yon  the  box,  she  told  yoq 
that  ahe  wanted  you  to  take  care  of  her  af- 
fairs? A.  She  told  me  to  take  the  box;  that 
she  wanted  me  to  straighten  up  her  affairs  or 
her  estate.  Of  course^  I  don't  remember  just 
how  it  was.  Anyway  she  wanted  me  to  settle 
up  her  business.    »    *    » " 

He  did  not  take  the  box  at  tbat  time,  bat 
did  a  few  days  later,  as  to  which  transaction, 
over  tbe  same  objecttcm,  Mrs.  Spangle  was 
permitted  to  testi^  as  follows: 

"My  mother  asked  Mr.  Spang^  if  he  had 
taken  this  box.  Q.  What  did  he  say?  A  He 
said  no;  that  he  had  not  Q.  And  then  what 
was  done  and  said?  A.  After  he  came  in  the 
door  he  asked  me  to  get  the  box.  Q.  In  her  pres- 
ence? A  In  her  presence.  I  got  the  box.  I 
gave  it  to  him.  He  took  it,  and  carried  it  to 
the  post  office  then." 

There  was  evidence  tbat  Mrs.  Cook  had 
told  several  other  persons  tbat  sbe  bad  made 
these  deeds,'  and  intended  tbat  defendants 
should  have  tbe  property.  A  brother  of  plain- 
tiff testified  tbat  La  1910  Mrs.  Cook  spoke  to 
blm  of  these  deeds,  said  that  she  bad  fully 
determined  tbat  Ida  father,  whom  sbe  did 
not  like,  should  never  have  tbe  benefit  ot 
any  of  ber  property,  but  now  tbat  he  was 
dead  she  bad  been  "thinking  it  over  a  great 
deal,"  and,  "I  may  change  tbat  yet" 

Tbe  court  found  tbe  facts  substantially  as  ' 
we  have  stated  them,  and,  concluding  that 
tbe  deeds  In  question  bad  never  been  de- 
livered, entered  Judgment  quieting  title  to 
an  undivided  one-half  of  tbe  lots  in  plaintiff, 
and  awarded  him  bis  costa  Defendants  have 
appealed. 

Two  questions  are  presented:  (1)  Were  all 
of  these  lots  Mrs.  Cook's  separate  property? 
(2)  Was  there  a  delivery  of  either  of  the  deeds 
suffidebt  to  pass  title  to  either  of  the  appel- 
lants? Tbe  conclusion  which  we  have  reach- 
ed on  the 'second  question  makes  it  unneces- 
sary to  discuss  tbe  first  We  shall  proceed 
at  once  to  the  question  of  delivery. 

[1,2]  Respondent  contends  tbat  there  was 
no  evidence  of  a  delivery  of  either  of  tbe 
deeds,  in  that  the  testimony  of  neither  appel- 
lant as  to  transactions  which  it  is  claimed  con- 
stltnted  the  delivery  was  admissible  under 
the  statute  (Rem.  &  Bal.  Code,  {  1211),  be- 
cause both  of  them  were  parties  to  the  record 
and  each  testifled  touching  a  conversation  or 
transaction  bad  by  the  witness  with  tbe  de- 
ceased under  whom  respondent  claims.  Ap- 
pellants concede  tbat  neither  was  competent 
to.  testify  in  bis  or  ber  own  tiehalf,  but  In- 
sist that  each  was  competent  to  testify  in 
behalf  of  the  other.  'Xbe  latter  view  seems 
to  us  the  sound  one.  The  prohibition  of  the 
statute  is  against  a,  pert^  in  interest  or  to 
the  record  testifying  "in  his  own  behalf."- 
Appellants  claim  title  to  distinct  properties 
ttirough  separate  deeds  of  gift  Tbey  might 
have  been  sued.  9e»awtelyk  M»  irtiieh  casa 
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mtquestloDably  either  wonld  have  been  com- 
petent as  a  witness  in  behalf  of  the  other, 
since  the  other's  separate  property  alone 
would  have  been  Involved.  Foster  v..Murphy. 
76  Neb.  576,  107  N.  W.  843 ;  Hlskett  v.  Boz- 
arth,  76  Neb.  70,  105  N.  W.  090 ;  Helsabeck 
V.  Doub,  167  N.  O.  205,  83  S.  B.  241.  In 
states  where  the  oomnicm-law  right  of  dower 
exists,  a  wife.  In  such  a  case  as  this,  cannot 
testify  In  behalf  of  her  hnsband.  Ay  res  v. 
Short,  142  Mich.  501,  105  N.  W.  1115.  But 
that  Is  because  her  Inchoate  right  at  dower, 
unlike  the  husband's  curtesy,  Is  a  present 
legal  Interest,  indefeasible  by  any  act  of  the 
husband.  WyUe  v.  Charlton,  48  Neb.  840, 
62  N.  W.  220.  In  the  case  here  the  Interest 
of  each  spouse  In  the  other's  separate  prop- 
erty was  certainly  no  greater  because  of 
their  being  joined  in  the  same  action  than 
if  they  had  been  sued  separately.  In  neither 
case  was  it  greater  than  that  of  a  prospec- 
tive heir,  and  we  have  held  that,  since  the 
living  have  no  heirs,  the  Interest  of  the 
ancestor  does  not  disqualify  the  heir  appat^ 
ent  In  re  Sloan's  Estate,  60  Wash.  86,  06 
Pac.  684,  17  L.  B.  A.  (N.  S.)  060. 

[3]  Assuming,  therefore,  that  each  appel- 
lant was  competent  to  testify  on  behalf  of 
the  other,  but  hot  on  his  or  her  own  behalf, 
was  the  evidence  sufficient  to  show  a  delivery 
of  either  deed?  It  Is  essential  to  the  delivery 
of  a  deed  that  there  be  a  giving  by  the  gran- 
tor and  a  receiving  by  the  grantee  with  a 
mutual  intention  to  pass  a  present  title  from 
the  one  to  the  other.  It  may  be  made 
through  the  hands  of  an  agent,  and  it  may 
be  accepted  through  the  hands  of  an  agent, 
but  there  must  be  a  mutual  Intention  present- 
ly to  Pfiaa  the  title.  This  mutual  Intention  is 
the  cardinal  requisite.  Seibel  v.  Eigham, 
216  Mo.  121,  131,  115  S.  W.  987,  129  Am.  St 
Bep.  602;  Peck  v.  Rees,  7  Utah,  467,  27  Pac. 
581,  13  L.  B.  A.  714,  716 ;  Weisinger  v.  Cock, 
67  Miss.  611,  7  South.  495,  19  Am.  St  Rep. 
320;  Shults  v.  Shults,  150  111.  654,  43  N.  B. 
800,  60  Am.  St  Bep.  188. 

[4]  This  Is  as  essential  to  a  deed  of  gift 
as  to  any  other.  It  Is  elementary  that  a 
deed  cannot  perform  the  functions  of  a  wiU; 
hence  cannot  be  effectually  delivered  after 
the  grantor's  death.  When,  however,  the 
grantor  delivers  the  deed  to  a  third  person 
In  escrow  to  be  held  untU  the  grantor's  death 
and  then  delivered  to  the  grantee,  the  gran- 
tor retaining  no  dominion  or  control  over  It 
the  delivery  Is  vaUd,  and  an  Immediate  e»- 
tate  is  vested  in  the  grantee  at  the  date  of 
the  delivery  In  escrow,  subject  to  the.  gran- 
tor's life  estate.  Maxwell  v.  Harper,  61 
Wash.  361,  08  Paa  766;  Loomis  t.  Loomis, 
178  Mich.  221,  144  N.  W.  652;  Roepke  v. 
Nutzmann,  96  Neb.  689,  146  N.  W.  938;  Hud- 
dleston  v.  Hardy,  164  N.  C.  210,  80  3.  E>.  168 ; 
Dickson  7.  MlUer,  124  Minn.  346,  145  N.  W. 
112;  Grlswell  v.  Crlswell,  138  Iowa,  607, 
116  N.  W.  718;  Grlswold  v.  Griswold,  148 
AUL  28»,  42  South.  654, 121  Am.  St  Bep.  04; 


Bodemder  v.  Brown,  160  HL  847,  48  N.  Bl, 
468,  61  Am.  St  Bep.  176. 

[S,  I]  While  It  has  often  been  broadly  stat- 
ed that  the  law  makes  stranger  presump- 
tions In  favor  of  the  delivery  of  a  deed  of 
settlement  upon  dilldren  of  the  grantor,  es- 
pecially minor  children,  than  In  an  ordinary 
case  of  bargain  and  sale,  nevertheless  on  ail 
authority  the  question  Is  one  of  intention  to 
be  determined  by  the  attending  foots  and 
drcnm  stances. 

To  constitute  a  delivery — 
"it  must  clearly  appear  that  it  was  the  inten- 
tion of  the  grantor  diat  the  deed  should  pass  the 
title  at  the  time,  and  that  he  should  lose  all  con- 
trol over  it  A  deed  for  an  interest  in  land 
must  take  effect  upon  its  execution  and  delivcrv, 
or  not  at  all."  WUson  v.  Wilson,  158  IlL  567, 
574.  41  N.  B.  1007,  1006,  49  Am.  St  Rep.  176. 

"Nor  is  any  particular  form  or  ceremony  nec- 
essary to  constitute  a  sufficient  ddivery.  It 
may  be  by  acts  or  words,  or  both,  or  by  one 
without  toe  other;  but  what  is  said  or  dene 
must  clearly  manifest  the  Intentim  of  the  fcran- 
tor  and  of  the  grantee  that  the  deed  shall  at 
once  become  operative  to  pass  the  title  to  the 
land  conveyed,  and  that  uie  grantor  loses  all 
control  over  it"  Byars  v.  Spencer,  101  HL  429, 
433,  40  Am.  Rep.  212. 

See,  also,  Shults  v.  Sbnlts.  169  HI.  654.  660^ 
661,  43  N.  B.  800,  60  Am.  St  B^k  188. 

In  every  case  there  must  be  something 
from  which  It  clearly  appears  that  there  was 
an  intention  to  make  the  deed  a  presently  op- 
erative conveyance,  vesting  title  in  the  gran- 
tee within  the  grantor's  lifetime.  Atwood  v. 
Atwood,  16  Wash.  285,  46  ?ac.  240;  Ftaln  t. 
Smith.  14  Or.  82, 12  Pac.  866,  68  Am.  Bep.  281. 

[7, 1]  So  measured,  it  seems  to  ub  that  the 
evidence  was  wholly  insufficient  to  show  a 
delivery  of  either  of  these  deeds.  We  shall 
consider  It  first  as  to  the  deed  in  which  the 
wife  was  named  as  grantee.  Appellant  hus- 
band, though  permitted,  time  and  again,  to 
state  what  deceased  said  at  the  time  of  the 
alleged  delivery,  did  not  testify  that  she  told 
him  to  deliver  the  deed  to  the  wife  either 
then  or  thereafter.  True,  he  testified  that  she 
told  him  one  deed  was  "for  Mary."  But  he 
did  not  say  that  she  told  him  to  give  It  to 
Mary,  or  to  hold  it  for  Mary,  or  to  record  It 
for  Mary,  either  then  or  after  her  deatli. 
There  was  no  act  or  word  from  whldi  a  de- 
livery in  escrow  can  reasonably  be  Inferred. 
She  expressed  the  belief  that  she  was  going 
to  die.  She  told  him,  not  only  of  the  deed^. 
but  also  of  the  money  and  the  other  private 
papers  in  the  box.  The  only  request  she 
made  of  him  was  that  be  take  the  box  and 
"straighten  up  her  affalrB ,  or  her  estate." 
She  gave  no  direction  aa  to  the  deeda  apart 
from  the  other  contents  of  the  box.  She 
merely  described  them  as  she  did  the  money 
and  the  Insurance  policies  and.  In  a  general 
way,  the  other  contents  of  the  box.  She  did 
not  authorize  him  to  remove  the  deeds,  or 
anything  else,  from  the  box,  except  for  use  in 
settling  her  estate.  The  very  fact  that  she 
had  held  these  deeds  for  years  without  any 
attempt  to  deliver  them,  and  the  farther  fact 
that  at  ttila  time  she  gave,  the  witness  do 
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direction  as  to  what  sbonld  be  done  with 
them,  except  the  Implication  from  her  lan- 
guage that  they,  with  the  other  contentB  oC 
the  box,  shoald  be  used  In  settUng  her  es- 
tate, seem  to  us  capable  of  no  other  c(»uitrao- 
tioD  than  that  she  believed  that  these  deeds, 
thou^  never  delivered  tmtil  after  her  death, 
coald  then  take  ettect  for  the  first  time  In  the 
same  manner  as  a  testamentary  disposition 
of  the  land.  In  this  she  was,  of  conrse,  mis- 
taken, bnt  that  cannot  supply  the  place  of 
delivery  as  an  operative  Instrument  during 
the  life  of  the  grantor.  Weislnger  v.  Cock, 
67  Miss.  5U,  7  South,  495,  19  Am.  St  Bep. 
320. 

The  case  of  Porter  v.  Woodhouse,  S9  Conn. 
568,  22  Atl.  299,  13  L.  R.  A.  64,  21  Am.  St 
Bep.  131,  presents  a  close  parallel  to  this 
on  the  facts.  An  aged  woman  owned  two 
houses,  in  one  of  which  she  lived.  Several 
years  before  her  death  she  made  deeds  of 
one  of  these  to  P.  and  of  the  other  to  R.  On 
each  deed  was  Indorsed  the  name  of  the 
grantee.  She  placed  them  in  a  box  in  which 
she  kept  her  wUl,  her  bank  books,  her  insur- 
ance policies,  and  other  lmi)ortant  papers, 
and  In  which  she  also  had  a  bag  containing 
$1,000  in  gold.  The  box  was  kept  In  a  closet 
In  her  bedroom.  During  the  last  year  of 
her  life  she  told  an  attendant  that  she  had 
deeded  away  the  two  houses.  Having  suffer- 
ed an  injury  and  being  apprehensive  of 
death,  she  told  her  attendant  where  the  box 
was,  and  said: 

"I  pat  that  box  in  your  possession.  My  pri- 
vate papers  are  in  it  and  the  bag  of  gold.  My 
will  is  Uiere  and  the  deeds  of  the  two  houses.  I 
told  you  that  I  had  deeded  away  these  houses. 
On  the  deeds  are  the  names  of  the  persons  who 
are  to  have  them." 

She  then  directed  the  attendant  to  take 
charge  of  the  box,  put  It  back  In  the  closet 
and  told  her  where  the  key  was,  saying: 

"I  have  said  enough  so  that  yon  will  know 
what  to  do  with  the  box  in  case  I  should  die. 
If  I  live  I  win  talk  further  about  the  contents 
of  the  box,  bat  do  not  open  it  until  after  my 
AiaeiaL" 

She  died  about  a  month  later.  Upon  these 
fiicts  the  court  thongfh  recognizing  the  gen- 
eral rule  that  a  delivery  of  a  deed  in  escrow 
for  delivery  to  the  grantee  after  death  Is  a 
valid  present  delivery,  held  that  the  facts 
stated  showed  no  such  intention.  The  supe- 
rior court  found  that  the  sole  purpose  of  the 
conversation  with  the  attendant  was  to  give 
her  information  of  the  existence  and  con- 
tents of  the  box.  On  appeal  the  Supreme 
Court  said: 

"The  delivery  of  a  deed  includes,  not  only  an 
act  by  which  Uie  grantor  parts  with  the  posses- 
sion of  it  but  also  a  concarrins  intent  on  the 
part  of  the  grantor  that  it  ahaU  vest  the  title 
in  the  grantee.  As  we  are  satiBfied  that  Mrs. 
Hinman  never  did  any  act  by  whidi  she  parted 
with  the  possession  of  the  deeds  for  the  benefit 
of  the  grantees,  the  question  'Of  her  intent  be- 
comes immateriid." 

Appellants  lay  much  stress  upon  the  as- 
sumed delivery  by  deceased  of  the  key  ot  the 


box.  That  circumstance,  however.  In  view 
of  the  declared  purpose  of  the  delivery  of 
the  box,  is  entitled  to  little  force.  Moreover, 
it  will  be  noted  that  the  witness,  though  tes- 
tifying that  he  had  a  key,  did  not  testify 
that  deceased  gave  It  to  him.  From  the  en- 
tire evidence  we  are  satisfied  that  the  deed 
was  never  delivered,  OTen  in  escrow,  with  the 
purpose  of  consummating  the  transaction  so 
as  to  make  it  a  presently  oi>erative  convey- 
ance. 

As  to  the  delivery  of  the  deed  in  which 
appellant  husband  was  named  as  grantee, 
since  his  testlmoziy  was  inadmissible  in  his 
own  behalf,  It  cannot  aid  or  be  aided  by  the 
wife's  testimony.  Her  testimony,  to  avail, 
most  be  found  sufficient  standing  alone,  to 
show  a  delivery.  But  In  the  transaction  de- 
tailed in  her  testimony  the  deed  was  not  men- 
tioned. She  merely  testified  that  the  de- 
ceased asked  the  husband  if  he  had  taken  the 
box;  that  he  answered  he  had  not;  that  he 
then  asked  the  wife  to  get  the  box;  and 
that  she  did  so  and  gave  it  to  him,  and  he 
took  it  to  the  post  office.  This  is  all,  and 
we  think  It  wholly  insufficient  to  prove  any 
intention  on  the  part  of  the  deceased  then 
to  deliver  the  deed  to  him  as  a  presently  op- 
erative Instrument.  There  was  no  evidence 
that  the  deceased  then  had  the  deed  In  mind 
or  Intended  her  question  touching  the  box 
as  a  delivery  of  the  deed.  This  evidence 
merely  shows  an  intention  to  make  him  her 
custodian  of  the  box  and  whatever  it  contain- 
ed. Nor  is  any  of  the  evidence  as  to  the  de- 
livery of  either  deed  aided  by  the  fact  that 
the  box  containing  the  deeds  and  the  key  to 
it  were  produced  by  the  husband  after  Mrs. 
Cook's  death.  She  died  In  the  Spangle  home. 
It  was  'admitted  that  she  had  possession  of 
the  box  and  of  the  deeds  while  there.  Nat- 
urally on  her  death  they  would  be  found  In 
the  possession  of  the  appellants,  whether  de- 
livered to  either  of  them  or  not  The  evi- 
dence was  much  more  compatible  with  her 
regarding  him  as  the  custodian  for  her  than 
with  the  idea  that  she  intended  to  relinquish 
control  or  dominion  over  the  box  or  any  of 
its  contents.  Chambers  v.  McOreery,  106 
Fed.  364,  45  C.  O.  A.  322 ;  Bean  v.  Bean,  71 
N.  H.  638,  63  AtL  907,  009. 

Our  own  dedsions,  Maxwell  r.  Harper,  61 
Wash.  351,  98  Pac.  756,  Matson  v.  Johnson, 
48  Wash.  266,  93  Pac.  324,  125  Am.  St  Bep. 
924,  and  Ttiatchor  v.  Oapeca,  76  Wash.  249, 
134  Pac.  923,  dted  by  appellants,  are  readily 
distinguishable  from  the  case  here  on  the 
facts. 

[I]  We  find  no  merit  in  the  contention  that 
respondent  was  prechided  from  a  recovery 
in  this  case  because  of  the  fact  that  with  his 
mother's  knowledge  this  real  estate  was  not 
included  in  the  probate  of  Mrs.  Cook's  es- 
tate. Respondent  claims  by  right  of  his 
mother's  heirship.  The  real  estate  descended 
to  the  heirs  Immediately  on  Mrs.  Cook's 
death.  Rem.  &  BaL  Code,  i  1366.  Unless 
It  was  necessary  to  sell  it  to  pay  debts,  it 
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was  not  essentlfll  that  It  be  Included  In  the 
probate    proceedings.    The    failure    to   com- 
plain  of  the  nonperformance  of  a  aseless 
thing  can  hardly  work  an  estoppeL 
The  judgment  is  a£9rmed. 

MORRIS,  C.  J.,  and  MOUNT,  VXJLLmBr 
TON.  and  CHADWIOK,  JJ.,  concor. 


OITIZBNS'  BANK  &  TRUST  00.  v.  MMP- 
RIOHT  et  nz.    (So.  13332.) 

(Sapreme  Conrt  of  Washington.    Nor.  17, 1916.) 

1.  Bills  and  Notes  <3=3339  —  Bona  Fide 
HoLDEBB— Duties. 

The  taker  of  negotiable  paper  fair  on  its 
face  owef  the  maker  no  active  duty  of  inqoiiy, 
to  avoid  imputation  of  bad  faith,  which  does  not 
arise  from  mere  failure  to  take  precautions  of  a 
prudent  man  or  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  821-823:  Dec.  Dig.  «=» 
S89.] 

2.  Bnxs  AND  Notes  «s»526  —  Bona  Fides  — 

Evidence. 
Evidence  heJd  insufficient  to  show  bad  faith 
in  the  holder  of  a  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  }§  1832-1889;  Dec.  Dig.  «=» 
625.] 

3.  Bills  and  Notes  iS=s>525— Boha  Fides- 
Evidence— "Defective." 

Where  the  purchaser  of  an  automobile  trad- 
ed bis  old  car  in  at  $1,150,  and  gave  his  note  for 
$1,600,  th6  price  of  the  new  car,  under  collater- 
al executory  written  agreement  to  allow  tibe 
f  1,160,  the  pledgee  of  the  payee,  before  60-day 
ue  date  of  the  collateral  agreement  for  a  con- 
sideration, without  notice,  was  a  bona  fide  bold- 
er, the  purpose  of  the  transaction  being  evident- 
ly to  allow  the  payee  to  hypothecate  the  note, 
and  his  title  not  being  "defective"  within  Rem. 
&  Bal.  Code,  |  3446,  when  he  negotiated  it,  since 
it  was  not  obtained  by  fraud,  duress,  unlawful 
means,  or  for  illesal  consideration,  nor  pledged 
in  breach  of  faith. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1832-1839;  Dec.  Dig.  «=> 
626. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defective.] 

4.  Bnxs  and  Notes  9=>367  —  Dibcount  — 
AuouNT  or  Becovebt. 

In  such  case,  and  in  view  of  Rem.  &  Bal. 
Code,  i  3418,  providing  that,  when  the  bolder 
has  a  lien  on  the  instrument  by  contract  or 
implication  of  law,  he  is  deemed  the  holder  for 
value  to  the  extent  of  bis  lien,  the  pledgee  hav- 
in((  taken  the  note  as  collateral  at  80  per  cent 
of  its  face  value,  could  recover  only  such  amount 
pliu  legal  interest  in  tha  absence  of  evidence  of 
the  rate  of  interest  its  loan  to  the  payee  bore. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  909-912,  961;  Dec.  Dig. 
«=»857.] 

D^artment  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ouy  0.  Ahston, 
Judge. 

Action  by  the  Citizens'  Bank  &  Trust  Com- 
pany against  O.  B.  .Limpright  and  wife. 
Judgment  dismissing  the  act^n,  and  plaintiff 
appe^s.  Reversed  and  remanded  for  judg- 
ment entry. 


Sherwood  ft  Mansfield,  of  Everett,  fbr  ap- 
pellant Cooley,  Horan  &  MulviblU.  at  Jtvet- 
ett,  for  respondents. 

EI.I/IS,  J.  Plalntlfl,  claiming  to  be  a  bona 
fide  holder  for  value,  brought  this  action  to 
recover  $1,160  as  a  balance  due  upon  a  prom- 
issory note,  together  with  interest,  costs. 
and  attorney's  fees.  The  defense  was  that 
plaintiff  was  not  a  bona  fide  bolder  for  value. 
Certain  facts  are  not  disputed.  On  February 
21,  1914,  defendant  husband  gave  to  one 
Plttman,  doing  business  as  Riverside  Cai^ 
riage  ft  Auto  Company,  a  negotiable  promis- 
sory note  for  $1,600  bearing  interest  at  the 
rate  of  8  per  cent,  per  annum,  and  reciting: 
"$1,150  due  April  21,  1914,  balance  at  rate 
of  $100  per  month."  The  drcumstances  un- 
der which  the  note  was  given  were  tliese: 
Pittman,  as  the  auto  company,  sold  to  deftod- 
ant  an  automobile  at  a  price  of  $1,600,  agree- 
ing to  take  defendant's  old  car  in  part  pay- 
ment at  a  valuation  of  $1,160,  the  balance  <tf 
$450  to  be  paid  In  four  monthly  payments 
of  $100  each,  and  one  of  $50.  Tbo  old  car 
was  at  once  delivered  to  the  auto  company 
and  the  new  car  to  defendant,  who  reo^ved 
in  return  for  his  note  the  following  mem- 
orandum of  agreement: 

"Everett  Wash.,  2-21,  1914. 

"We  hereby  sin^ee  to  allow  C.  Limpright  $1,- 
150  for  his  35  Studebaker  car;  same  to  be  paid 
and  applied  on  a  certain  note  for  $1,600;  this 
itf  to  be  appUed  on  sixty  days  from  date  on  said 
note  of  $1,600. 

"Riverside  Carriage  ft  Auto  Co., 
"By  U  R.  Pittman." 

On  E^bruary  26,  1914,  the  note  was  trans- 
ferred by  indorsement  to  plaintiff  as  col- 
lateral to  a  loan  of  $1,280.  Defendant  there- 
after made  payments  on  the  note  as  follows: 
$200  on  AprU  4,  1914;  $100  May  6,  1914; 
$100  June  3,  1914 ;  $50  July  7,  1914.  These 
payments  were  made  to  the  auto  company, 
and  were  credited  on  the  note  by  the  bank. 
Two  questions  of  Ihct  are  in  dispute.  Plain- 
tiff's cashier,  with  whom  the  trahsactlan 
was  had,  testified  that  when  the  note  was 
negotiated  at  the  bank  he  had  no  notice  or 
knowledge  of  the  circumstances  under  which 
the  note  was  given  nor  any  notice  or  knowl- 
edge of  the  collateral  agreement,  and  did  not 
learn  of  these  things  till  about  six  months 
afterwards.  Pittman  testified  that  either  at 
the  time  of  the  transfer  or  soon  afterwards 
I  told  them  I  had  a  car  to  sell,  and  the  pro- 
ceeds applied  on  the  note  in  sixty  days  from 
the  time  I  accepted  the  note."  He  did  not 
testify  that  he  showed  to  the  cashier  or  any 
one  connected  with  the  bank  the  collateral 
agreement,  or  that  he  advised  any  one  con- 
nected with  the  bank  of  the  terms  of  that 
agreement,  or  even '  of  its  existence.  The 
other  disputed  fact  is  as  td  when  notice  of 
the  negotiation  of  the  note  was  first  given  to 
defendant.  Plaintiffs  cashier  testified  that 
on  February  26,  1914,  b^, wrote  to  defendant 
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advldnfe  fildi.flutt  the  bank- h6id  the  bote, 
that,  irtille  he  bad  no  Isdependent  recolleo- 
tloa  of  the  matter,  he  knew  It  becanae  Hiat 
date  was  stamped  on  the  back  of  the  note, 
and  that  It  was  his  universal  custom  to  so 
stamp  the  date  on  sending  sneh  notioes.  De- 
fendant denied  ever  having  received  any  no- 
tice of  that  date.  On  October  1,  1914,  the 
cashier  wrote  defendant  as  follows: 

"Tour  note  to  the  Riverside  Carriage  &  Ante 
Company,  assi^ed  to  this  bank,  is  past  due  as 
to  several  monthly  payments  of  $100  each,  and 
we  must  therefore  nrge  this  matter  upon  your 
prompt  attention,  and  oblige." 

Defendant  testlfled  that  this  letter  convey- 
ed to  him  the  first  notice  he  ever  received 
that  the  bank  held  the  note.  He  afterwards 
admitted,  however,  that  be  paid  the  first 
Installments  to  one  uay,  an  employ^  of  the 
Auto  company,  who  then  told  him  he  would 
take  the  checks  to  the  bank,  and  that  he 
(defendant)  then  supposed  the  bank  had  the 
•note.  Plttman  on  May  27,  1914,  sold  the 
old  car  for  ?7*9.70,  took  a  note  in  payment, 
and  sold  this  note  to  plalntifF  bank  for  eighty 
per  cent,  of  its  face.  There  was  no  evidence 
that  any  one  connected  with  the  bank  had 
-any  knowledge  or  notice  that  this  note  rep- 
■resented  the  proceeds  of  the  old  car  received 
by  Plttitian  from  defendant  Plttman  testi- 
fied: "I  never  said  a  word  to  them  about 
that" 

The  cause  was  tried  to  the  court  without 
^  Jury.  The  court  found  that  plaintifl  took 
the  note  prior  to  its  maturity,  but  with  full 
"knowledge  and  notice  of  the  collateral  agree- 
ment between  defendant  and  Plttman,  and 
took  it  subject  to  that  agreement  and  that 
■the  note  had  been  paid  in  full.  Judgment 
was  entered  dismissing  the  action,  with  costs 
to  defendants.    Plaintiff  appealed. 

it  is  contended:  (1)  That  the  evidence  was 
insufficient  to  charge  appellant  with  notion 
or  knowledge  of  the  collateral  agreement 
4vhen  it  took  the  note ;  (2)  that,  the  collater- 
al agreement  being  still  executory  when  the 
note  was  indorsed,  knowledge  of  its  exist: 
enoe  could  not  deprive  appellant  of  its  dkar- 
.acter  of  bona  fide  indorsee  in  due  course. 

[1]  The  taker  of  negotiable  paper,  fair  up- 
on its  face,  does  not  owe  to  the  party  who 
^ves  it  currency  the  duty  of  active  inquiry 
in  order  to  avoid  the  imputation  of  bad 
faith.  His  rights  are  to  be  measured  "by 
the  simple  test  of  honesty  and  good  faith," 
-not  by  mere  speculation  as  to  his  diligence 
or  negligraice.  It  is  UQt  enough  to  impeach 
Ills  good  faith  that  he  may  have  been  neg- 
ligent or  may  have  failed  to  take  precautions 
that  a  prudent  man  would  have  taken.  Mc- 
Namara  v.  Jose,  28  Wash.  4«1,  68  Pac.  903; 
Gray  v.  Boyle,  55  Wash.  578,  104  Pac  828, 
133  Am.  St  Rep.  1042;.  Scandinavian  Ameri- 
«an  Bank  v.  Johnston,  63  Wash. .  187,  115 
Pac.  102. 

[2]  As  we  read  the  evidence,  the  full  pur- 
port of  whlbh  we  have  set  out  in  our  state- 
snent,  it  falls  far  ahort  ot  showing  knowl- 


edge on  atvellant's  itait  when  tt  took  this 
note  of  any  agreement  on  Pittman's  part 
to  credit  upon  the  note  $1,160  or  any  othor 
sum  as  the  price  of  the  old  car. '  We  shall  not 
further  discuss  the  evidence  aa  this  point 
since,  even  were  It  conceded'  that  appelant 
had  full  knowledge  of  the  collateral  agree- 
ment, that  fact  would  not  charge  it  with  bad 
faith. 

[S]  If,  as  between  the  parties  at  the  time 
of  the  delivery  of  the  old  car  it  was  to  be 
oo&sldei«d  as  an  btunedlate  payment  of  the 
$1450,  tlie  written  agreement  to  treat  it  as 
a  payment  60  d&ys  from  that  date  would  be 
nugatory  and  meaningless.  That  agree- 
ment was  an  executory  agreement  to  apply 
the  $1,160  as  the  valuation  of  the  old  car 
upon  the  note,  not  Immediately,  but  60  days 
from  that  date.  It  was  a  Contemporaneous 
agreement  to  do  the  thing  at  a  future  time 
as  part  of  the  consideration  for  the  note. 
The  plain  purpose  of  the  giving  of  the  note 
ft>r  the  full  price  of  the  new  car  without 
then  crediting  upon  it  the  $1,160  was  to 
enable  Plttman  to  raise  money  upon  the 
note.  On  the  face  of  the  transaction  no 
other  purpose  is  conc^vable.  Moreover,  the 
oral  evidoice  conclusively  so  shows.  Re- 
spondent when  asked  why  It  was  that  he 
gave  the  note  for  the  full  price  of  the  new 
car  when  he  turned  in  the  old  car,  said: 

"He  {Pittman]  wanted  60  days  to  turn  the  old 
car." 

Plttman,  when  asked  why  he  took  tlie  note 
when  he  already  had  the  old  car,  answered: 

"In  the  first  place,  we  had  to  pay  cash  tar  the 
cars  when  we  received  tliem,  and  we  either  had 
to  pay  for  the  cars  or  do  without  them,  and  we 
could  not  fieU  the,  cars  unless  we  took  paper  or 
did  something  to  negotiate  for  cash  for  the  cars." 

There  Is  not  a  word  of  evidence  that  Pitt- 
man  agreed  not  to  negotiate  the  note  or 
that  respondent  ever  asked  him  not  to  nego- 
tiate It  In  giving  the  note  and  taking  the 
QoUaterftl  agreement  respondent  dearly  re- 
lied upon  the  financial  resp<aiMbility  and  in- 
t^Tlty  of  Plttman  for  the  fulfillment  of  that 
agreement  Moyses  v.  BeU,  62  Wash.  534, 
114  Pac.  193.  Such  being  the  necessary  pur- 
port and  purpose  of  the  agreement,  Pitt- 
man's  title  to  the  note  was  not  defective 
within  the  meaning  of  section  55  of  the  Nego- 
tiable Instruments  Act  (Rem.  Code,  {  3446) 
when  he  negotiated  It  He  did  not  obtain  It 
by  fraud,  duress,  or  other  unlawful  means, 
nor  for  an  Ulegal  consideration,  nor  did  he 
pledge  it  in  breach  of  faith,  as  that  was  the 
only  conceivable  purpose  for  which  it  was 
given.  When  he  pledged  it  his  collateral 
agreement  to  credit  the  maker  with  $1,150 
was  still  executory.  No  failure  of  considera- 
tion for  the  note  had  then  develbped.  Appel- 
lant took  the  note  as  a  bona  fide  holder  in 
due  course,  regardless  of  any  knowledge 
It  may  have  had  of  the  collateral  agreement. 
This  court,  following  preponderant  authority, 
has  repeatedly  held  that  Icnowlcdge  of  the 
indorsee  of  a  note  given  ia  oonsid^ratlMi 
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of  some  ezecatoty  contract  or  agreement  of 
tbe  payee,  which  the  payee  thereafter  falla  to 
perform,  will  not  deprive  the  Indorsee  of  hla 
diaracter  of  a  bona  fide  holder  In  due  course, 
unless  prior  to  his  taking  he  had  notice  that 
the  breach  of  the  executory  agreement  had 
already  occurred.  See  Moyses  y.  Bell,  supra, 
and  the  numerous  decisions  there  dted  and 
quoted.  See,  also,  German  American  Bank 
V.  Wrl^t,  86  Wash.  460,  148  Pac  789,  a 
case  closely  related  to  this  on  the  facts. 

The  trial  court  seems  to  have  been  of  the 
opinion  that  respondent  was  wholly  without 
fault,  and  that  the  equities  of  the  case  were 
clearly  with  him.  We  cannot  so  read  the 
evldeice.  He  gave  his  note  to  Pittman  with- 
out any  indlda  whatever  that  it  was  not  to 
be  negotiated  and  without  any  agreement 
that  It  was  not  to  be  negotiated.  If  tbe  note 
was  not  to  be  used,  the  reasonable  tiling,  the 
safe  thing,  and  the  tiling  which  would  have 
protected  all  parties  absolutely  was  not  to 
give  it.  By  giving  It  and  taking  the  collat- 
eral agreement  he  reposed  confidence  in  Pitt- 
man  personally  and  in  Pittman  alone.  To 
permit  that  agreement  to  defeat  the  note  In 
appellant's  hands,  and  for  which  It  had  ad- 
mittedly paid  value,  would  place  all  of  the 
care  and  caution  toudiing  negotiable  paper 
upon  the  taker  rather  than  upon  tbe  maker, 
thus  reversing  the  law  merchant  and  the 
Negotiable  Instruments  Act  and  running 
counter  to  that  cardinal  rule  of  equity  that 
he  who  makes  a  loss  possible  should  suffer 
the  loss. 

[4]  But  It  does  not  follow  that  appellant 
is  entitled  to  recover  the  full  balance  due  on 
tbe  note.  The  evidence  Is  conclusive  that  It 
took  the  note  as  collateral  to  a  loan  for  80 
per  cent  of  Its  face,  or  $1,280.  The  statute 
(section  27  of  the  Negotiable  Instruments 
Act ;  Bem.  Code,  i  3418)  declares: 

"Where  the  holder  has  a  lien  on  the  instru- 
ment, prising  either  from  contract  or  by  impli- 
cation of  law,  he  is  deemed  a  holder  ft>r  value 
to  the  extent  of  his  lien." 

Appellant  has  a  lien  upon  the  note  arising 
fKMn  contract  Under  this  statute  It  Is  to 
he  deemed  the  holder  for  value  only  to  the 
extent  of  that  lien.  Appellant  failed  to  offer 
any  evidence  as  to  the  rate  of  Interest  its 
loan  to  Pittman  was  to  bear.  It  therefore 
can  recover  Interest  at  the  legal  rate  only. 
So  computing  the  Interest  and  applying  the 
partial  payments  made  upon  the  note  first 
to  the  interest,  and  then  to  the  principal, 
there  remained  due  to  appellant  on  July  7, 
1914,  the  date  of  the  last  payment,  a  balance 
of  9853.45.  Appellant  Is  entitled  to  judgment 
for  this  amount,  with  interest  from  that  date 
at  the  rate  of  6  per  cent  ^i  annum  and  for 
an  attorney's  fee  of  $50,  which  respondents 
in  their  answer  admit  to  be  reasonable. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  for  entry  of  judgment  for  appel- 
lant and  against  resiwndent  C.  B.  Llmprlght 


and  the  commnnity  consisting  of  0.  B.  IJnp- 
right  and  Josephine  Limpright  in  acoordasoa 
with  tills  opinion. 

MOBBIS,  O.  J.,  and  MOUNT,  FUI.I/BB- 
TON,  and  OHADWICK,  JJ.,  coocnr. 


FEUIOSiAND  IRR.  CO.  v.  THATBR  et  aL 
(No.  18650.) 

(Sapreme  Court  of  Washington.    Nov.  18, 1910.) 

1.  Watebs  ANn  Waikb  Ck>Tr8SES  «=»2S8  — 
Ibbioation  CowinxjXB  —  lJxs  on  Iiaitd  — 

F0RECI.0STnUi— C0ia>I.AIRT. 

In  suit  by  an  irrigation  company  againat  a 
landowner  and  others,  the  complaint  aptly  set- 
ting forth  that  defendant  contracted  to  purchase 
a  perpetual  water  right  for  irrifating  hia  land, 
and  the  charze  or  lien  on  the  land  and  water 
right  ezpressly  created  by  tiie  contract  and 
praying  for  foreclosure  of  such  lien,  fairly  di>- 
doaed  that  it  waa  derigned  neither  for  apecific 
performance  nor  for  damages,  but  waa  drawn  oa 
the  theory  that  tbe  contract  was  a  contract  in 
the  nature  of  a  mortgage,  creating  a  lien  npon 
the  land  and  the  owner's  water  rii^t  for  any 
soma  that  might  be  due  die  Irrigation  company 
under  the  contract,  and  as  such  It  waa  anflBdent. 
[Ed.  Note. — For  other  cases,  see .  Waters  and 
Water  Couraea,  Dec.  Dig.  «=»258.] 

2.  Watkbs  ahp  Watxb  OouBsn  <^»268— la- 
BIOATION— Statutb— Afpuoatioh. 

WhOe  the  Carey  Act  (Bern.  Code  1915,  i 
0721),  providing  for  liena  tm  the  reclamation  d 
arid  lands,  la  limited  in  ita  aoope  to  water  rifdits 
under  that  act,  and  does  not  apply  generally,  ii^ 
respective  of  statutory  authorization,  it  is  the 
undoubted  right  of  parties  to  agree  by  oontzact 
that  the  property  of  one  shall  be  security  to  the 
other  for  any  debt  owing  by  the  former,  aa  that 
land,  and  a  water  right  for  irrigation,  ahall  be 
aubject  to  a  lien,  in  favor  of  the  irrigation  com- 
pany which  sold  the  right  to  secure  payments 
to  it  nnder  the  owner's  contract  to  purchase. 

[Ed.  Note.— For  other  caaea,  see  Watos  and 
Water  Couraea,  Dec  Dig.  «=9268.] 

8.  Watebs  aito  Watkb  C!oub8eb  «s»288— la- 

BIOATIOlf— LiBN— ObkATION    BT    CoRTBACP- 

Bnvobosmxnt. 
A  contract  for  the  sale  of  a  perpetual  water 
right,  which  expressly  charged  th  j  pnrchaae  price 
aa  a  lien  on  the  land  and  water  right  in  favor 
of  tbe  irrigation  company  aelling,  paaseBsed  all 
the  dementa  of  a  lien  created  by  contract  oo 
apecific  property,  enforceable  in  a  court  of  eq- 
uity by  the  irrigation  company  against  the  land- 
owner for  any  d^ult,  even  though  it  lacked  the 
esaential  dements  of  a  mortgage. 

[Ed.  Note.— For  other  caaea,  see  Waters  and 
Water  (bourses,  Dec.  Dig.  «=9258.] 

4.  Watbbs  aho   Wateb  OoiTBBn  ^»258  — 

FOBBOLOSOBB— PBOFKBTT   PaS8IH«. 

In  an  irrigation  company'a  action  agminat  a 
landowner  and  others  to  toredose  Its  lien  creat- 
ed by  contract  to  parehaae  a  perpetual  water 
^ht,  and  providing  for  foredoaure  and  aale  of 
tbe  water  right  on  enforcement  of  the  lien,  a  sale 
under  tbe  decree  directing  sale  of  both  the  land 
and  water  right  would  pass  title  to  the  water 
right  as  against  the  irrigation  company,  though 
It  never  tendered  or  brought  into  court  a  deed 
fbr  the  water  ri^t 

[Sd.  Note.— For  other  caaea,  see  Water*  and 
Water  Courses,  Dec.  Dig.  «=»258.1 


«=9For  other  oasM  see  same  topic  and  KBT-NUMBBR  in  all  Key-NumBarad  OlgasU  ud  iBdwMS 
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Department  S.  Appeal  from  Superior 
Court,  Steyena  Oonnty;  W.  H.  Jaokaon, 
Judge. 

Action  by  tiie  Fmltlfmd  Irrigation  Com- 
pany against  George  L.  Thayer,  tbe  Fatmen' 
A  Mechanics'  Bank,  and  others.  From  a  de- 
cree for  plaintiff,  the  named  detbndanta  ap- 
peal  Decree  affirmed. 

Smith  &  Mack,  of  Spokane,  for  appellants. 
Osee  W.  Noble,  of  Colville,  for  respondent 

FULI/BRTON,  J.  In  December,  1009,  the 
Fmltland  Irrigation  Oompany  entered  into  a 
contract  with  Oeoige  I4.  Thayer  and  wife, 
whereby  it  agreed  to  sell  them  a  perpetual 
right  to  the  use  of  water  from  the  company's 
canal  for  the  purpose  of  Irrigating  84.2  acres 
of  land  owned  by  the  Thayers  In  Stevens 
county.  The  purchaaeis  agreed  to  pay  for 
aach  water  right  the  sum  of  $2,526,  In  in- 
stallmentB  of  $505.20  each,  on  the  Ist  day  of 
May  In  the  years  1910,  1911,  UB12,  1913,  and 
1914,  with  interest  at  the  rate  of  7  per  cent 
from  May  1,  1910,  on  all  deferred  payments. 
The  contract  also  provided  for  the  payment 
of  an  annual  maintenance  fee  of  $3  per  acre 
in  advance  on  the  1st  day  of  May  of  each 
year.  Among  the  provisions  of  the  contract 
were  the  following: 

"It  is  ezpresdy  midentood  and  agreed  that 
the  purchase  price  of  aaid  water  right  and  the 
annual  mointeDanoe  fee  shall  be  a  charge  and 
lien  upon  said  land  and  the  whole  thereof,  and 
in  order  to  secare  the  payment  thereof,  the  pur- 
chaser hereby  mortgages  said  land  with  its  ap- 
partenances  and  said  water  right  unto  the 
company,  and  this  mortgage  may  be  enforced 
and  foreclosed  in  any  court  of  competent  juris- 
diction, according  to  the  laws  of  the  state  of 
Washington ;  *  *  *  and  it  is  agreed  that  all 
overdue  payments,  either  for  the  parchase  price 
of  said  water  riglit  or  for  said  maintenance  fee 
shall  draw  interest  from  the  date  of  maturity 
thereof  at  the  rate  of  8  per  cent,  per  annum. 

"It  is  further  agreed  that  the  company  may, 
at  its  option,  for  default  in  any  of  the  payments 
of  the  purchase  price  of  said  water  right,  or  for 
default  in  the  payment  of  any  installment  of 
principal  or  any  intereat  payment  at  the  time 
tbe  same  l>ecomeB  due  and  payable,  declare  the 
whole  amount  agreed  to  be  paid  herennder  dne 
and  collectable,  and  may  foreclose  this  mortgage 
and  sell  said  premises  with  the  appurtenances. 
Including  said  water  right,  in  the  manner  pre- 
scribed by  law,  and  out  of  the  money  arising 
from  said  sale,  after  deducting  tbe  costs  and 
expenses  thereof,  and  such  amount  as  the  court 
ahall  adjudge  reasonable  attorney's  fees,  apply 
the  balance  to  the  payment  of  said  amounts,  ren- 
dering the  overplus,  if  any,  to  the  purchaser,  and 
such  foreclosure  may  be  had  with  like  proceed- 
ings, remedies  and  etfect  for  default  in  tiie  pay- 
ment of  said  annual  maintenance  fee.  *  •  * 
It  is  further  understood  and  agreed  that  when 
the  purchaser  shall  have  made  full  payment  of 
the  purchase  price  for  said  water  right,  with  in- 
terest as  aforesaid,  the  company  will  execute  and 
deliver  to  such  purchaser  a  conveyance  of  the 
perpetual  right  to  the  use  of  said  water  upon 
said  lands  upon  the  terms  and  conditions  herein 
contained.  *  •  •  Time  and  punctuality  are 
material  and  of  the  essence  of  this  contract." 

The  contract  was  regularly  executed  and 
acknowledged.  In  accordance  with  the  stat- 
ates  governing  conveyances  of  real  property. 

Tbe  Thayers  made  payments  on  M(^  10, 


1910,  October  4,  1911,  and  Bfay  6,  1914,  total- 
ing 11,677.02,  leaving  a  balance  due  on  the 
principal  sum  for  the  right  and  maintenance 
fee  amounting  to  $2,020.80.  On  tbe  refusal  to 
make  any  further  payments,  the  Frultland 
Irrigation  Company  l>egan  this  action  on 
•Tuly  8,  1914,  to  foreclose  its  lien  upon  tbe 
land  covered  by  its  contract  and  mortgage, 
making  defendants  George  L.  Thayer,  the 
minor  children  of  Mary  B.  Thayer,  his  wife, 
then  deceased,  and  the  Farmers'  &  Mechanics' 
Bank  of  Spokane,  which  held  a  mortgage  on 
the  land  taken  subsequent  to  the  contract  of 
tbe  plaintiff. 

The  complaint  alleged  that  plaintiff  was  an 
Irrlgatian  company  engaged  In  the  sale  of 
water  and  water  rights,  and  tbat  prior  to 
the  execution  of  the  contract  with  the  Thay- 
ers, It  was  the  owner  of  160  cubic  feet  of 
wat^  and  bad  constructed  its  Irrigation  ca- 
nals. It  then  set  forth  the  contract  and  its 
breach  substantially  as  before  stated,  and 
alleged  its  readiness  and  wilUngneas  to  de- 
liver a  good  and  sofflclent  water  deed,  but 
tbat  it  bad  been  informed  by  defendant 
George  Ik  Thayer: 

"That  they  were  financially  unable  to  pay  the 
amounts  due,  could  not  pay  the  same,  and  could 
not  carry  out  their  part  of  said  contract,  and 
that  a  tender  of  a  water  deed  as  provided  for  in 
said  contract  would  be  a  vain  and  useless  act" 

The  prayer  was  that  the  water  contract  in 
the  form  of  a  mortgage  be  decreed  to  have 
been  executed  for  the  purpose  of  securing 
such  contract,  and  that  such  contract  and 
mortgage  be  foreclosed  in  pursuance  of  law 
and  tbe  property  together  with  tbe  water 
right  be  ordered  sold  by  the  sheriff;  that 
plaintiff  or  any  party  to  the  suit  may  be- 
come a  purdiaser  at  such  sale ;  that  tbe  de- 
fendants be  barred  and  forever  foreclosed  of 
all  right,  lien,  estate,  claim,  equity,  or  in- 
terest In  sndi  premises;  and  that  said  mort- 
gage and  water  right  be  decreed  to  be  a  first 
lien  upon  the  premises. 

The  defendants  demurred  on  the  gronnd 
that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  defendants 
elected  to  stand  upon  their  demurrer  and 
refused  to  plead  further.  Tbe  court,  after 
making  findings  of  fact  and  conclusions  of 
law,  entered  Its  Judgment  against  George  L. 
Thayer  for  the  sum  of  $2,663.70,  being  the 
amount  of  principal  and  Interest  due  at  date 
of  the  entry  of  the  judgment;  further  ad- 
Judging  the  contract  to  be  a  mortgage  and 
a  valid  lien  upon  tbe  real  property  described 
together  with  the  water  right  appurtenant 
thereto  first  and  superior  to  the  claims  and 
liens  of  the  defendants  and  each  of  them,  de- 
creeing that  the  same  be  foreclosed  and  the 
property  sold  In  accordance  with  the  prac- 
tice In  such  cases,  reserving,  however,  to  the 
defendants  George  L.  Thayer  and  the  Fann- 
ers' &  Mechanics'  Bank,  and  each  of  them, 
the  right  to  redeem  the  lands  and  water  right 
within  one  year  after  date  of  the  sheriff's 

Digitized  by  VjOOQIC 


1050 


160  PACn'IO  REPORTER 


(Waab. 


sale.  Tbe  defendantg  George  L.  Ttmyer  and 
tbe  Farmers'  Sc  Mechanics'  Bank  appeal  from 
the  decree. 

[1]  The  appdlants,  proceeding  npon  the 
theory  that  the  action  Is  one  for  spedflc  per- 
formance, contend  that  the  complaint  Is  in- 
sufficient as  against  general  demurrer  becanse 
of  its  failure  to  allege  a  tender  of  a  deed 
by  respondent,  and  to  keep  good  tbe  tender  by 
bringing  the  deed  Into  court  They  also  con- 
tend that.  If  the  action  be  Intended  as  one  for 
damages,  the  complaint  Is  Insufficient  because 
tbe  damages  have  not  been  alleged.  It  Is 
sufficient  to  say  that  the  complaint  fairly 
discloses  on  Its  face  that  it  is  designed  nei- 
ther for  specific  performance  nor  for  dam- 
ages, but  has  been  drawn  on  the  theory  that 
the  contract  between  the  parties  is  what  It 
assumes  to  be,  namely,  a  contract  in  the 
nature  of  a  mortgage  creating  a  Hen  upon  the 
land  and  upon  the  water  right  of  appellant 
Thayer  for  any  sums  that  may  be  due  from 
him  to  respondent  under  the  contract.  The 
complaint  is  sufficient  for  this  purpose;  it 
aptly  sets  forth  the  charge  and  lien  on  appel- 
lant's land  expressly  created  by  the  terms  of 
the  contract,  and  alleges  the  amount  due 
and  owing  from  Thayer  to  respondent;  It 
prays  for  the  foreclosure  of  such  lien  and  for 
an  order  of  sale  of  tlie  property  and  water 
light  and  the  application  of  the  proceeds  of 
sale  to  satisfy  respondent's  claim,  attorneys' 
fees,  and  costs,  and  tbe  payment  of  any  bal- 
ance over  to  the  party  found  entitled  thereto. 
That  contracts  of  this  character  are  legal 
is  well  settled. 

"In  a  number  of  the  Western  States  it  is  pro- 
Tided  by  statute  to  the  effect  that  the  contract 
amount  •  •  •  to  be  paid  to  water  companies 
by  tbe  consumers  fumidied  with  water  shall  be 
a  first  lien  upon  the  land  for  the  irrigation  of 
which  the  water  is  furnished  and  delivered.  But 
whether  this  right  is  provided  for  by  Btatnte  or 
not,  we  titke  it  that  a  corporation  has  the  power 
to  make  such  a  contract  with  its  consumers,  and 
tliat  the  lien  so  provided  for  may  be  enforced. 

•  •  •  But  in  order  to  create  the  lien  on  the 
land  the  language  used  in  the  contract  must  be 
definite  and  specific,  and  mast  be  a  direct  decla- 
ration that  such  a  lien  is  created  by  its  terms. 

•  *  •  The  usual  method  of  procedure  for 
enforcing  such  contracts  where  the  payment  of 
the  water  rates  Is  neglected  or  refused  is  by  a 
foreclosure  and  sale  of  the  lien."  8  Kinney,  Ir- 
rigation and  Water  Rights,  t  1522. 


[2-4]  The  only  statnta  In  this  state  on  the 
BBbject  occurs  In  onr  pn>vlsloi»  tor  tbe  rec- 
lamation of  arid  lands  under  the  Carey  Act 
(Rem.  Code  191S,  |  0721).  WhUe  tiilB  Btatnte 
la  limited  tn  Its  scope  to  water  rights  under 
the  Cor^  Act  and  does  not  apply  generally, 
it  Bhowa  the  leglfllatlTe  recognltloa  of  the 
right  to  create  such  liens  and  aforee  them 
by  foreclosure.  But,  IrrespectlTe  of  statutory 
authorization,  it  Is  the  undoubted  right  cut 
parties  by  contract  to  agree  between  them- 
selves that  the  property  of  one  shall  be  se- 
curity to  the  other  for  ttny  debt  owing  by  the 
former.  The  contiact  here  In  controversy 
provides  for  the  sale  by  respondent  to  appel- 
lant Thayer  of  a  water  right,  and  that  to  se- 
cure the  deferred  payments  appellant  "mort- 
gages his  land  with  Its  appurtenances  and 
said  water  right"  unto  respondent,  "and  this 
mortgage  may  be  enforced  and  foreclosed  in 
any  court  of  competent  Jurisdiction  according 
to  the  laws  of  the  state  of  Wastilngton." 
Even  if  It  were  conceded  that  the  Instrument 
lacked  any  of  the  essential  elements  of  a 
mortgage,  it  certainly  possesses  all  the  ele- 
ments of  a  lien  created  by  contract  on  specific 
property,  enforceable  for  any  defaidt  In  a 
court  of  equity.  The  decree  of  the  conrt  di- 
rected the  sale  of  both  the  land  and  tbe  wa- 
ter right,  which  would  pass  title  to  the  vra- 
ter  right  as  against  respcmdent,  a  party  to 
the  action,  notwithstanding  the  respondent 
had  never  tendered,  nor  brought  into  court, 
a  deed  for  such  water  right  Its  contract 
provided  for  foreclosure  and  sale  of  such 
water  right  on  the  enforcement  of  its  lien, 
and  aU  title  of  respondent  therein  would  nec- 
essarily pass  to  the  purchaser  at  sherilTB  sale. 
Appellant  Thayer  and  all  claiming  under  liim 
were  protected  In  the  decree,  which  allowed 
a  year  for  redemption  of  such  lands  and  wa- 
ter right  from  the  execution  Bal& 

What  we  have  said  disposes  of  the  other 
assignments  of  error  made  by  tbe  aiqiellants, 
and  renders  th^  further  discussion  unneces- 
sary. We  find  no  error  in  the  mlings  of  the 
trial  court,  and  Its  decree  is  affirmed. 

MORRIS,  O.  J.,  and  MOUNT,  PARKER, 
and  HOLCOMB,  JJ.,  concur. 
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CYOLOHOUO  AMI7SSlH£2rr  ca  y.  HAT- 
WARD-LARKIK  (XX    (No.  188970 

(Supreme  Coart  of  Washingtoo.    Nov.  17, 1916.) 

1.  Libel  and  Slakdeb  is=>g(l>— Pabtioitiab 
WoBDS— Libel  of  Busiitess. 

Poster  in  red  on  white,  stating  that  theaters 
employing  incompetent  help  endangered  patrons' 
lives ;  that  those  having  competent  help  display- 
ed a  anion  card,  and  asking,  '*D6  you  know  that 
the  A.  and  M.  theaters  cannot  show"  snch  card? 
— is  libelous  per  se,  as  intended  to  injnre  an- 
other's bnsinesa,  within  Bern.  Code,  ISlfi,  H 
2424.  2426,  defining  UbeL 

fEd.  Note.— ITor  other  cases,  ase  libel  and 
Slander,  Gent.  Dig;  U  80,  90;  Dec  Dig.  <=» 
«(!)■] 

2.  Libel  and  Slandgb  ®=»33— Evidence  — 
Special  Dakaqes  —  WoiBds  Libelous  Feb 
8b. 

If  a  pablicatlon  ts  action«bIe  per  se,  plaintifT 
need  not  prove  actnal  damage;  damages  in  snch 
case  being  presumed. 

[Ed.  Note.— For  other  cases,  sea  Libel  and 
Slander,  Cent  Dig.  {{  112,  277;  Dec.  Dig.  «=» 
33.] 

Department  L  Appsal  from  Superior 
Coart,  Spokane  Oounty;  J.  Stanley  Webster, 
Judge. 

Action  by  the  Oycl<diomo  Amusement  Com- 
pany against  the  Hayward-Larkin  Company. 
Judgment  tor  plalntlfl,  and  defendant  ap- 
peals.   Affirmed. 

Charles  P.  Lund,  of  Spokane,'for  appellant 
Thos.  A.  Scott,  of  Spokane,  for  respondent. 

MOUNT,  J.  This  action  was  brougbt  to 
recover  damages  to  plaintiffs  business  by 
reason  of  the  publication  of  an  alleged  libel 
by  the  defendant  The  case  was  tried  to  the 
court  without  a  Jury.  Upon  the  trial  the 
court  made  findings  and  conclusions  In  favor 
of  the  plaintiff,  and  assessed  damages  against 
the  defendant  In  the  sum  of  $300.  The  de- 
fendant has  appealed  from  a  Judgment  en- 
tered upon  the  findings. 

It  appears  that  the  plaintiff  was  engaged 
In  the  moving  picture  theater  business  in  the 
city  of  Spokane,  and  was  conducting  the  Ma- 
jestic Theater.  The  defendant  was  engaged 
In  the  advertising  business  in  said  city.  Pri- 
or to  February  11,  1913,  the  defendant  had 
some  differences  with  the  moving  picture 
operators'  union,  and  was  not  employing 
union  men  in  its  theater.  About  that  date 
certain  members  of  the  union  caused  to  be 
printed  and  delivered  to  the  defendant's 
plant  for  posting  a  number  of  posters  which 
the  court  held  to  be  libelous.  These  posters 
are  two  feet  wide  by  three  feet  long.  They 
are  printed  In  bright  red  Ink  upon  a  white 
sheet  of  paper.  At  the  top  In  large  letters 
Is  the  word  "Danger."  Following  this  In 
smaller  letters  are  these  words: 

"Do  yon  know  that  a'  theater  that  employs  In- 
competent operators  endangers  your  life?  Do 
you  know  that  the  theat^ers  that  employ  compe- 
tent help  display  tlus  card  in  the  box  office?" 


Then  follows  a  copy  of  a  union  card.  Fol> 
lowing  the  card  are  these  words: 

"Do  yon  know  that  the  Arcade  and  Majeetle 
Theaters  ooitnot  show.Uus  card?" 

These  posters  were  posted  upon  defend* 
ant's  billboards,  and  were  distributed  about 
the  city  of  Spokane  There  is  no  dispute  as 
to  the  fact  of  xMsting,  but  there  is  some  dis- 
pute as  to  the  length  of  time  some  of  these 
posters  remained  posted. 

Two  points  are  made  by  the  appellant  upon 
this  appeal:  First,  that  the  posters  as  pub- 
lished by  the  appellant  are  not  libelous  per 
se;  and,  second,  if  libelous,  there  was  no 
proof  to  sustain  a  judgment  of  $300. 

[1]  The  poster  upon  Its  face  very  clearly 
states  that  theaters  which  employ  Incom- 
petent help  endanger  the  lives  of  the  patrons 
of  such  theaters;  that  theaters  which  em- 
ploy competent  help  display  a  union  card, 
and  then  the  poster  says : 

"Do  yon  know  that  the  Arcade  and  Majestio 
Theaters  eaamot  show  this  card?" 

Here  is  a  direct  and  posltlTe  declaration 
that  the  Majestic  Theater  is  a  dangerous 
place  because  of  incompetent  help.  Nothing 
else  can  be  made  ot  this  poster.  It  is  printed 
in  red  Ink  upon  a  white  background,  indicative 
of  danger.  There  can  be  no  doubt  that  the 
object  of  displaying  these  posters  upon  the 
billboards  In  the  dty  of  Spokane  was  to 
prevent  pe<vle  from  attending  the  theaters 
named.  It  had  no  other  object  The  statute, 
at  section  2424,  Rem.  1915  Code,  provides: 

"lAbel  Defined.  Every  malicious  publication 
by  writing,  printing,  picture,  effigy,  sign  or  oth- 
erwise than  by  mere  speech,  which  shall  tend: 
•  •  »  (3)  To  injure  any  person,  corporation 
or  association  of  persons  in  bis  or  their  business 
or  occupation,  shall  be  a  libeL" 

The  next  section  provides: 

"Every  publication  having  the  tendency  or  ef- 
fect mentioned  in  section  2424  shall  be  deemed 
malicious  unless  Justified  or  excused." 

There  can  be  no  doubt  that  the  purpose  of 
displaying  these  posters  In  the  public  places 
o'  Spokane  was  to  injure  the  Majestic  Thea- 
ter in  its  business.  These  posters  were  clear- 
ly libelous  per  se  within  the  terms  of  the 
statute.  WUson  v.  Sun  Publishing  Co„  85 
Wash.  BOS,  148  Pac.  774. 

[2]  It  Is  next  contended  that  there  was 
no  pro6f  to  Justify  a  judgment  of  $300.  As 
we  have  seen  above,  the  posting  of  these 
posters  was  libelous  per  se.  The  rule  Is  stat- 
ed in  25  Cyc.  531,  as  follows: 

"If  the  publication  is  actionable  per  se  plain- 
tiff is  not  required  to  introduce  evidence  of  ac- 
tual damage  to  entltie  him  to  substantial  damag- 
es, since,  in  the  absence  of  any  evidence  of  dam- 
age, the  law  presumes  damages." 

And  In  the  same  voltune  at  page  633: 
"Under  a  general  allegation  of  lose  of  .business, 
it  is  competent  for  plaintiff  to  prove  a  general 
loss  or  decline  of  patronage.  Moreover,  where 
the  words  are  actionable  per  se  as  affecting 
plaintiff  'in  his  business,  the  jury  may  award 
such  substantial  damages  as  will  compensate  for 
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the  general  Injnry  to  business,  althongh  no  «vl- 
dence  whatever  u  to  damages  is  offered  by 
plaintiff." 

In  this  case,  however,  tbe  respondent  of- 
fered evidence  showing  a  decline  in  patron- 
age after  the  publication  of  these  posters, 
and  if  the  general  mle  were  not  as  above 
stated,  we  are  satisfied  that  there  is  suffi- 
cient in  the  evidence  to  show  that  the  court 
was  very  moderate  In  assessing  damages  in 
the  sum  of  $300. 
We  find  no  error  in  the  record,  and  the  Judg- 
ment is  affirmed. 

MORRIS,  O.  J.,  and  FULLBETON,  BMJS, 
and  CHABWICK,  JJ.,  concur. 


COLBimN  V.  WINOHBLIfc 
(Supreme  Court  of  Washington.    Nov.  18,  1916.) 

1.  Watkbs  ahd  Wates  Coubses  €=>21— Ap- 

FROFBIATION    Or    WaTEB    RIGHTS — EFFECT. 

Under  Remington's  Code  1&16,  t  6333,  en- 
acted in  1890,  authorizing  any  person  who  owns 
or  has  possessory  rights  in  lands  in  the  vicinity 
of  any  natural  stream  or  lalce  to  take  water 
therefrom,  if  there  be  any  surplus  of  unappro- 
priated water  In  the  lake  or  stream,  the  right  of 
the  tJnited  States  government  to  control  the 
waters  flowing  or  standing  witliiu  the  bounda- 
ries of  any  state  having  been  waived  by  acts  of 
Congress,  where  an  appropriation  was  made  on 
government  land  in  1903,  before  title  had  pass- 
ed out  of  the  federal  government,  the  subsequent 
grant  of  the  land  to  the  state  for  the  purposes 
of  a  scientific  school  was  subject  to  the  vested 
right  acquired  by  the  appropriation. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  14 ;  Dec.  Dig.  «=> 
21.] 

2.  Watebs  and  Water  Coubsbb  4s»1S8  — 
"Appbopbiation  or  Wateb"  Rights— Req- 
uisites. 

To  make  an  "appropriation  of  water,"  there 
must  be  an  intention  to  aiH?ropriate  a  certain 
quantity  and  an  actual  use  of  that  quantity,  or 
the  exercise  of  reasonable  diligence  in  preparing 
the  land  for  its  use. 

TEd.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  g  146;  Dec.  Dig.  «=9 
183. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appropriation  of  Wa- 
ter.] 

S.  Watebs  and  Watvb  Coubses  «=921— Ap- 
pbopbiation OF  Rights— Right  of  Way. 
Where  a  landowner  in  1903  appropriated 
water  on  a  government  section  of  land.  Reming- 
ton's Code  1915,  i  6844,  enacted  in  1907,  rec- 
ognizing the  ri^ht  to  construct  a  ditch  over  state 
land  in  aid  of  irrigation,  is  not  applicable  where 
the  title,  acquired  by  the  state  in  1905,  passed 
out  of  the  state  in  1906,  but  under  Comp.  St 
1913,  i  4647,  the  apnropriator  acctuired  the 
right  of  way  for  the  ditco  before  title  passed 
out  of  the  federal  government 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater   Courses,   Cent    Dig.   g   14;    Dec.   Dig. 
«=»21.] 

Depaetment  2.  Appeal  from  Superior 
Court,  Klickitat  Comity;  R.  H.  Back,  Judge. 

Action  by  C.  L.  Colbum.  against  C.  J. 
Wlnchell.  From  the  Judgment,  both  parties 
appeal.    Affirmed. 


Geo.  F.  Felts  and  L  N.  Smith,  both  of  Port- 
land, Or.,  for  appellant  Bnxta  A  Brooio, 
of  Goldendale^  for  respondent. 

MAIN,  J.  The  parties  to  tills  action  are 
two  rival  claimants  to  the  water  </C  a  non- 
navigable  stream  known  as  Old  Logging 
Camp  creek.  The  trial  resulted  In  a  Judg- 
ment, giving  one-half  of  1±e  water  to  each 
of  the  parties.  From  this  Judgment  both 
have  appealed. 

The  facts  are  these :  During  the  year  1903 
the  plaintiff's  predecessor  In  Interest,  being 
the  owner  of  the  N.  W.  %  of  section  13, 
township  4  N.,  range  10  B.  W.  M.,  went  np<m 
the  S.  B.  %  of  section  11,  In  the  same  town- 
ship, dammed  the  creek,  constructed  a  head- 
gate  or  intake,  and  diverted  the  water  there- 
from. This  water  was  carried  to  tlie  prop- 
erty now  owned  by  the  plaintifl  by  means 
of  a  ditch  and  flume,  where  it  was  used  for  ir- 
rigation. At  the  time  the  diversion  was 
made,  the  S.  E.  %  of  section  11  was  govern- 
ment land.  During  the  year  1905  this  qua^ 
ter,  together  with  other  lands,  was  granted  to 
the  state  of  Washington  for  the  establishment 
and  maintenance  of  a  scientific  scbooL  Tbe 
application  by  the  state  was  made  March  5, 
1904.  In  1906  the  160  acres  mentioned  was 
sold  by  the  state  to  the  defendant.  This  con- 
troversy arose  In  1911,  when  the  defendant 
refused  longer  to  permit  the  plaintiff  to  take 
water  from  the  stream. 

It  is  claimed  that  since  the  land  was  grant- 
ed to  the  state  for  the  purpose  of  a  scientific 
school,  no  right  of  appropriation  exists  un- 
der the  provisions  of  the  enabling  act.  This 
question,  however,  is  not  necessarily  Involved 
in  tbe  case,  and  therefore  no  opinion  will  be 
expressed  upon  It. 

[1]  The  right  to  appropriate  water  for  ir- 
rigation purposes  arose  out  of  the  doctrine  of 
necessity,  for  without  such  right,  arid  lands 
could  not  be  made  valuable.  The  right  of 
appropriation  Is  an  impairment  of  the  com- 
mon-law doctrine  that  the  water  of  a  stream 
must  continue  to  flow  In  its  natural  channel 
undiminished  In  quantity  and  unimpaired  in 
quality.  The  right  to  appropriate  water 
for  irrigation  purposes  has  been  recognized 
by  the  acts  of  Congress,  and  by  tbe  statutes 
of  a  number  of  states.  The  Legislature  of 
this  state  during  the  session  of  1880  pased 
an  act,  authorizing  any  person  who  owns  or 
has  possessory  rights  In  lands  In  the  vicinity 
of  any  natural  stream  or  lake,  not  abutting 
on  such  stream  or  lake,  to  take  water  there- 
from, if  there  be  any  surplus  of  unappro- 
priated water  in  such  lake  or  stream.  Rem. 
1915  Code,  §  6333.  In  speaking  of  the  act 
of  Congress  relative  to  the  right  to  appropri- 
ate water  for  Irrigatioa  parposea,  Mr.  McKln- 
ney  In  his  work  on  Irrigation  and  Water 
Rights,  vol.  1  (2d  Bd.)  p.  1026,  remarks: 

"As  far  as  the  United  States  government  is 
concerned  by  those  various  acts  of  Congress^ 
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fally  dlaconed  in  (ntura  portions  of  this  work, 
it  baa  waived  ita  ri(hta  as  sovereign  in  and  to 
the  government  and  control  of  the  waters  flow- 
ing or  standing  within  the  boundaries  of  any 
state,  and  has  confemd  the  Jurisdiction  of  snch 
-waters  upon  sadi  state." 


The  state,  then,  when  it  passed  the  act  of 
1890,  had  the  right  to  anthorlze  the  appropri- 
ation. Under  this  anthority  the  appropria- 
tion was  made  during  the  year  1908.  At  this 
time  the  title  to  the  land  now  owned  by  the 
defendant  had  not  passed  oat  of  the  federal 
government  The  application  for  it  had  not 
then  been  filed  by  the  state.  The  making  the 
appropriation  was  aothoriased  by  the  state, 
and  permitted  by  the  acts  of  Congress.  The 
appropriation  being  made  under  such  author- 
ity, when  the  state  received  the  grant  of  the 
land  in  section  11  for  the  purposes  of  a 
Bdentlflc  school,  it  would  necessarily  take  it 
subject  to  any  previous  vested  right 

Some  claim  is  made  that  the  paper  ap- 
propriation was  defective.  But  no  require- 
ment of  the  statute  in  this  regard  vrfth  which 
the  notice  falls  to  comply  Ijs  pointed  out  The 
notice  meets  the  requirements  of  the  statute. 
While  the  legal  evidence  as  to  the  posting  of 
the  notice  as  required  by  the  statute  Is  some- 
what meager,  yet  we  think  it  sufficiently  ap- 
pears that  the  plaintiff's  right  or  title  to 
one-half  of  the  water  in  the  creek  is  not  de- 
fective for  this  reason.  There  was  no  evi- 
dence which  would  indicate  that  the  notice 
had  not  been  'posted.  The  circumstances,  so 
far  as  they  bear  np<m  the  question,  indicate 
a  posting. 

[J]  The  next  point  is  whether  the  trial 
court  correctly  found  the  amount  of  water 
which  the  plalntlfl  was  entitled  to  under  his 
appropriation.  In  order  to  make  an  ap- 
propriation, there  must  be  an  intention  to  ap- 
propriate a  certain  quantity  of  water,  and 
the  actual  use  of  this  quantity,  or  the  exer- 
cise of  reasonable  diligence  in  preparing  the 
land  for  its  use.  Sander  v.  Bull,  76  Wash. 
1,  135  Paa  489.  Without  reviewing  the  testi- 
mony, but  after  having  given  earful  consid- 
eration to  the  same,  we  are  of  the  opinion 
that  the  Judgment  of  the  trial  court  m  giv- 
ing to  the  plaintiff  one-half  of  the  water 
of  the  stream  Is  sustained  by  the  evidence. 

[S]  There  is  some  discussion  in  the  briefs 
over  the  question  whether  the  plaintiff  had  a 
right  of  way  for  the  ditch  through  which  the 
water  was  ccmducted.  In  support  of  the 
claim  of  the  right  to  construct  a  ditch  over 
state  land,  our  attention  is  called  to  section 
6844,  Bern.  1915  C!ode.  The  act  of  which  that 
section  is  a  part  recognizes  the  right  to  con- 
Btmct  a  ditch  over  the  land  of  the  state  in 
aid  of  irrigation,  and  defines  the  necessary 
procedure.  But  that  act  was  passed  during 
the  year  1907,  and  has  no  application  to  the 
facts  in  this  case,  because,  as  already  stated, 
the  title  to  section  11  passed  out  of  the  state 
during  the  year  1906,  and  before  the  act  was 
passed.    The  ditch  having  been  constructed 


across  section  11  before  the  title  thereto  pass- 
ed out  of  the  federal  government,  a  right  of 
way  therefor  was  acquired  under  section 
2339,  Federal  Statutes  Annotated,  voL  7,  p. 
1090  (Oomp.  St  1918,  S  4647). 
Upon  this  appeal  neither  party  will  reoover 
The  Judgment  is  affirmed. 


MORRIS,  O.  J.,  and  HOIiCOMB  and  PAR- 
ELBB,  3i.,  concur. 


YAN  TASSEL  v.  McORAIL  et  aL 
(No.  18496.) 

(Supreme  Court  of  Washington.    Nov.  17, 1916.) 

1.  BiULS  Asn  Nona  «S9S69  —  AonoRB  —  Di- 

A  collateral  oral  agreement,  limiting  the  lia- 
bility of  the  maker  of  a  note  containing  an  un- 
qualified promise  to  pay,  or  fixing  a  collateral 
source  of  payment,  is  no  defense  to  an  action 
on  the  note. 

[Ed.   Note.— For  other  cases,   see  Bills  and 
Notes,  Cent  Dig.  |  961;    Dec  Dig.  <8=»3e9.] 

2.  COBFOKATIORS      4=>92      —       SUBSCRIFTIOn 
NOTBS— CoSBTBtrOTlON— AlfBIQUlTY. 

Where  attached  to  a  note  given  a  corpora- 
tion in  payment  of  a  stock  subscription  was  a 
statement  that  the  note  should  be  paid  from  the 
proceeds  obtained  from  sale  of  lots  owned  by  the 
corporation,  the  qualification,  being  ambiguous, 
cannot  be  ^ven  effect,  but  the  unqualified  prom- 
ise to  pay  will  govern. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g  866;   Dec.  Dig.  lS=s>Q2J] 

3.  COBPOBATIONB      *=»92      —      SUBSCRIPTION 

Notes— VAurDiTT—DiaitNBBS. 
As  Rem.  &  BaL  Code  1916,  par.  3894,  de- 
clares that  an  unqualified  order  or  promise  to 
pay  is  unconditional,  though  indlcatmg  a  par- 
ticular fund  odt  of  which  reimbarsement  is  to  be 
made  or  a  particular  account  to  be  debited  with 
the  amount,  a  note  given  to  a  corporation  in 
payment  of  subscription  to  its  capital  stock  is 
unconditionBl,  though  declaring  that  payment 
riiould  be  made  out  of  the  proceeds  of  the  sale 
of  town  lots  owned  by  the  corporation,  and  the 
makers  were  liable,  though  there  were  not  sufS- 
cient  proceeds  to  pay  the  note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  366;  Dec.  Dig.  «»92.] 

Department  1.  Appeal  from  Superior 
CJonrt,  Lewis  County ;  A.  B.  Rice,  Judge. 

Action  by  Ora  Van  Tassel  against  Thomas 
McGrail  and  others.  There  was  a  Judgment 
for  plaintiff,  and.  defendants  appeal.  Af- 
firmed. 

Dysart  &  EUsbury  and  C.  D.  Cunningham, 
all  of  Centralia,  for  appellants.  W.  H.  Abel, 
of  Montesano,  and  Coy  Burnett,  of  Portland, 
Or.,  for  respondent. 

CHADWICK,  J.  PWintur  and  hla  wife 
were  the  owners  of  certain  property  in  the 
state  of  Oregon,  which  was  deemed  valuable 
for  town-site  purposes.  Plaintiff,  being  un- 
able to  finance  his  endeavor,  solicited  the  aid 
of  the  defendants.  A  corporation  was  form- 
ed. The  land  was  conveyed  to  the  corpora- 
tion at  a  valuation  of  $12,000.  Stock  was  is- 
sued to  all  the  parties  in  proportion  to  their 
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interests.  At  tte  time  tbo  corporation  was 
organized,  defendants  subscribed  for  stock  to 
the  extent  of  $6,000.  They  paid  In  $3,00Q  In 
money.  To  meet  their  subscription,  and  to 
balance  the  stock  issne,  defendants  ezecnted 
tlie  obilgation  following:   , 

"On  or  before  one  year  from  date,  without 
prace,  for  value  received,  we  or  either  of  as, 
promise  to  pay  to  the  order  of  the  Vanora  Town- 
site   Company,    a   corporation,    three   thousand 
($3,000)  doUars,  with  interest  from  date  at  the 
rate  of  six  per  cent  per  annum,  until  paid. 
"ThoB.    McGraiL 
"John  P.  Symons. 
"S.  A.  Agnew.r' 

Upon  the  same  sheet  of  paper,  the  parties 
wrote  and  subscribed  to  the  following: 

"It  is  herein  provided  and  agreed  that  the 
above  note  is  to  be  paid  from  the  proceeds  ob- 
tained from  the  sale  of  lots  in  the  town  of 
Vanora,  Cro<^  county,  Oregon,  and  that  one- 
fourth  Cii)  of  the  proceeds  of  all  sales  of  Iota 
in  said  town  of  Vanora  are  to  be  applied  to  the 
payment  of  aald  note  and  interest  and  until  the 
same  is  paid.  Thos.  McOrail. 
"John  P.  Symons. 
"S.  A.  Agnew. 

"Vanora  Town-Site  Company, 
"By  Thos.  McGraiL" 

The  note  was  thereafter  Indorsed  over  to 
plaintiff.  As  lots  were  sold,  payments  were 
applied  on  the  note,  as  provided  In  the  col- 
lateral contract  There  Is  also  a  payment  of 
$1,000,  the  source  and  legal  effect  of  which  Is 
controverted,  but  as  we  now  view  the  law  of 
the  case.  It  Is  not  material.  The  town-site 
venture  was  a  failure,  the  unsold  prox)erty 
being  sold  nadet  a  mortgage  foreclosure  pro- 
ceeding. The  court  below  made  findings  In 
favor  of  plaintiff,  and  entered  Judgment 
against  defendants  In  the  sum  of  $2,061.70. 
Defendants  have  aK>ealed. 

[1,2]  The  complaint  Is  In  ordlnaiT  form. 
Two  defenses  are  set  up:  That  respondent 
took  the  note  with  full  knowledge  of  the  col- 
lateral agreement;  and  that  Qie  action  Is 
premature. 

That  a  collateral  oral  agreement,  limiting 
the  liability  of  the  maker  of  an  unquallfled 
promise  to  pay,  or  fixing  a  collateral  source 
of  payment.  Is  not  available  as  a  defense  is 
now  well  settled  by  our  own  decisions.  Ta- 
coma  Mill  Co.  v.  Sherwood,  11  Wash.  492, 

39  Pac.  977;    Bryan  v.  Duff,  12  Wash.  233, 

40  Pac.  936,  50  Am.  St  Bep.  889 ;  Anderson 
V.  Mitchell,  51  Wash.  265,  98  Pac.  751 ;  Pitt 
V.  Uttle,  58  Wash.  355,  108  Pac.  941;  First 
Nat  Life  Assur.  Soa  v.  Farquhar,  76  Wash. 
667,  135  Pac.  619;  Post  v.  Tamm,  168  Pac. 
91.    In  the  Anderson  Case,  we  said: 

"It  has  been  repeatedly  held  by  this  court  that. 
In  the  absence  of  fraud  or  mistake,  it  is  incompe- 
tent for  one  who  signs  a  promissory  note  as 
principal  to  set  up  an  independent  collateral 
agreement  limiting  or  exempting  him  from  lia- 
bility. He  is  bound  by  the  terms  of  his  obliga- 
tion.^ 


It  Is  also  settled,  by  onf  own  expressions, 
that  where  an  nnauaUfied  written  promise  to 
pay  in  money  is  accompanied  by  a  writing 
which  conflicts  or  lends  ambiguity  to  the 
promise,  the  unqualified  promlas  will  controL 
Thki  principle  was  announced  In  LoveU  v. 
MusseUnan,  81  Wash.  477,  142  Paa  1143,. 
where  we  said: 

"The  note  la  an  absolute  and  onconditioiial 
promise  to  pay  a  fixed  snm  of  money  upon  t 
day  certain.  •  •  •  The  law  is  that,  if  t 
note  and  mortgage  contain  canflicting  provisioDi, 
the  note  will  govern  as  being  the  pnndpal  o^ 
ligation." 

See,  also,  Tacoma  Mill  Co.  t.  Sherwood, 
supra. 

While  there  is  some  conflict  In  the  author- 
ities of  which  appellants  avail  themselves,        j 
we  understand  the  greater  weight  of  aatbori- 
ty,  upon  a  like  state  of  facts,  is  conslsteat 
with  the  rule  we  have  heretofore  declared. 

[3]  But  If  we  grant  the  merit  of  appellants' 
contention  that  the  two  writings  are  to  be 
construed  together  as  one  Instrument,  they 
are  In  no  better  position.  The  result  Is  the 
same.  We  need  look  no  further  than  the 
statute.  The  writing  Is  an  absolute  promise 
to  pay,  negotiable  in  character.  The  statute 
follows: 

"An  unqualified  order  or  promise  to  pay  is 
unconditional  within  the  meaning  of  this  act, 
though  coupled  witii: 

"1.  An  indication  of  a  particular  fond  oat  of 
which  reimbursement  is  to  be  made  or  a  par- 
ticular account  to  be  debited  with  tb« 
amount    •    •    •»• 

Bern.  &  BaL  1916  Cod^  par.  8894. 

The  best  that  appellants  could  hope  for  Is 
a  holding  that  the  parties  fixed  a  source  of 
payment  other  than  their  personal  obligatton. 
But  If  It  were  so  held,  it  would  not  be  a  de- 
fense for,  as  Is  shown  by  competent  testi- 
mony and  admitted  by  appellants,  the  source 
out  of  which  they  expected  the  note  to  be 
paid  has  failed.  The  agreement  that  the  note 
'is  to  be  paid  from  the  proceeds  obtained 
from  the  sale  of  lota  in  the  town  of  Vanora" 
is,  at  best  a  privilege  available  only  as  a  de- 
fense in  the  event  that  respondent  had  In 
fact  ^Id  lots  sulBcient  to  satlsty  the  note, 
and  had  not  accounted  therefor.  Ttiere  be- 
ing neither  pleading  nor  testimony  to  sustain 
this  theory.  It  follows  that  appellants  are 
bound  by  their  promise,  unqualified  by  the 
collateral  agreement,  fixing  a  source  of  pay 
ment  The  legal  meaning  of  the  collateral 
agreement  is  no  more  than  that  the  note  Is 
to  be  paid  pro  tanto  as  funds  become  avail- 
able out  of  the  proceeds  of  the  sale  of  lots. 
If  there  are  no  proceeds,  the  promise  to  pay 
remains. 

Affirmed. 

MOBBIS,  O.  J.,  and  MAIN,  BLUS,  and 
PABKER,  JJ.,  concur. 
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GKOTJNDWAIBB  t.  TOWN.    (No.  18668.) 
CSapreme  Court  of  WasUngtoii.'  Nor.  17;  1910.) 
Pbocebs  «i=>118— Piiiviij:o»— Attbwdahcb  at 

OOUKT-^tKABORABI.E  TiME. 

When  defendant,  A  resident  of  Montana, 
came  into  the  state  to  redeem  property  from  a 
foreclosure  sale,  but  Instead  of  redeeming  ar- 
ranged an  exchange  of  his  eqnity  of  redemption 
for  lands  in  Montana,  and  who,  if  prepared  to 
redeem,  could  have  done  so  within  nx  or  seven 
days,  and  who  showed  no  reason  for  any  delay, 
but  remained  in  the  state  for  a  day  after  the 
exchange  was  cpmpleted  and  the  deeds  delivered, 
was  in  the  state  a  day  longer  than,  was  rea- 
sonably necessary  to  accomplish  his  alleged  pur- 
pose of  redemption,  and  in  view  (rf  the  pur^ 
pose  <rf  the  rule  of  Immunity  to  prevent  obstruc- 
tions to  the  administration  of  justice,  was  not 
privileged  from  the  personal  service  of  a  sum- 
mons and  complaint  in  an  action  against  him  in 
the  superior  court  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  149;   Dec.  Dig.  <8oll8.] 

Department  1.  Appeal  from  Superior 
Court,  Grays  Harbor  Connty;  Mason  Irwin, 
Jndge. 

Acti<ni  by  Frank  Groandwater  against 
Jobn  H.  Town.  Judgment  for  plaintiff,  and 
defffiidant  appeala    Affirmed. 

John  M.  Oleeson  and  A.  G.  Gray,  botb  of 
Spokane,  for  ai^ellant  A.  H.  Abel,  of  Aber^ 
de«i,  for  respondent 


ELLIS,  J.  This  action  was  bronght  upon 
a  promissory  note  for  $1,660  In  the  superior 
court  of  the  state  of  Washington  for  Obeha- 
lls,  now  Grays  Harbor,  county,  wbere  platn- 
tUC  resides.  The  note  was  executed  by  de- 
fendant who  Is  a  resident  of  the  state  of 
Montana.  The  summons  and  complaint  were 
sers'ed  upon  defendant  personally  on  March 
26,  1916,  at  Spokane,  Wash.,  while  he  was 
temporarily  In  this  state.  He  tippeaxed  spe- 
cially and  moved  to  qtuush  the  service.  The 
affidavits  In  support  of  hla  motion  stated.  In 
substance,  that  at  the  time  of  service  he  was 
In  this  state  for  the  purpose  of  "settling  and 
disposing  of"  an  action  in  the  superior  court 
of  the  state  of  Washington  for  King  county 
in  which  he  was  a  defendant ;  that  In  1914 
that  action  was  commenced  to  foreclose  a 
mortgage  upon  certain  lands  owned  by  him 
in  that  county,  and  resulted  In  a  aherUTg  sale 
of  the  land  under  a  decree  of  that  court; 
that  on  March  2,  1916,  he  came  £rom  his 
home  In  the  state  of  Montana  to  Seattle, 
Wash.,  for  the  purpose  of  making  redemption 
from  that  sale  and  for  the  purpose  of  advls- 
'Ing  with  his  counsel,  and,  If  necessary,  for 
the  purpose  of  testifying  before  the  sheriff 
of  King  county  or  in  the  superior  court  for 
King  county  In  making  such  redemption; 
that  he  finally  succeeded  in  making  such  re- 
demption, paying  part  of  the  sum  neoesaary 
In  cash  and  part  by  a  trade,  and  was  thereby 
reUeved   from    the    necessity    of   testifying 


dtber  before  the  dierlff'or  in  court;  Utat 
he  immediately  left  King  county  and  started 
for  his  home  in  Montana,  and  while  In  trans- 
it at  the  depot  in  Spokane  on  March  26, 1916, 
the  attempted  service  was  made  upon  him. 
Wa  answers  to  Interrogatories  propounded 
by  xrialntlff,  however,  disclose  the  fact  that 
he  employed  no  counsel,  gave  no  notice  of  re- 
demption, did  not  appear  bef<K«  the  sheriff 
Or  the  court  did  not  in  fact  redeem  the  land 
from  the  sheriff's  sale,  and  that  what  he 
calls  redemption  was  In  fact  an  exdiange 
with  one  Peavey  of  his  right  of  redemption 
and  $2,000  in  money  for  certain  lands  in 
Montana  owned  by  Peavey.  The  deed  from 
defendant  to  Peavey  was  acknowteged  on 
March  22,  and  was  delivered  to  Peavey  on 
March  23,  1916.  The  deed  of  the  Montana 
lands  tnm  Peavey  to  defendant  was  ac- 
knowleged  March  10,  and  was  delivered  to 
the  defendant  on  the  afternoon  of  March  24, 
191B.  Defendant  did  not  leave  Seattle  until 
the  next  day  between  8  and  9  o'clock  in  the 
evening.  There  Is  no  showing  that  the  King 
county  land  was  over  by  any  obe  redeemed 
from  the  foreclosure  sale.  On  the  contrary, 
plaintiff  produced  an  afSdavIt  of  the  depu^ 
clerk  of  King  connty  to  the  ^ect  that  the 
sheriff's  sale  oC  that  land  was  made  on 
March  30, 1914 ;  that  the  sale  was  eooflrmed 
on  April  18,  1914;  and  that  np  to  May  27, 
1915,  the  date  of  the  affidavit  no  proceed- 
ing to  redeem  had  ever  been  returned  to  the 
Superior  court  of  King  county  In  the  case  In 
question. 

Upon  this  showing  the  trial  court  overrul- 
ed the  motion  to  quash.  Defendant  refused 
to  .plead  further,  and  Judgment  upon  the  note 
was  entered  against  him.  Still  preserving 
his  special  appearance,  he  prosecutes  this 
appeaL 

We  shall  assume,  without  so  deciding,  that 
a  suitor  or  a  witness  from  another  state  Is 
entitled  to  Immunity  front  service  of  process 
while  In  attendance  upon  court  In  this  state 
and  for  a  reasonable  time  in  oomlng  from 
and  returning  to  the  state  of  his  domicile. 
This  court  has  never  so  decided,  but  deci- 
sions from  many  other  Jurisdictions  so  hold- 
ing have  been  <dted.  We  shall  also  assume, 
without  so  deciding,  that  a  proceeding  to  re- 
deem from  a  sale  on  execution  pursuant  to 
section  609  of  'Bem.  ft  BaL  Code,  Is  such  a 
proceeding  as  to  entitle  a  nonresident  re- 
demptioner  to  Immunity  under  the  assumed 
general  rule  whUe  actually  engaged  in  re- 
deeming and  for  a  reasonable  time  in  coming 
from  and  returning  to  the  state  of  his  dom- 
icile, though  no  decision  from  any  Jurlsdicr 
tlon  so  holding  has  been  cited.  We  shall 
further  assume,  without  so  deciding,  that  the 
supposed  Immunity  of  a  nonresident  redemp- 
tloner  would  cover  all  of  the  time  necessary 
to  give  notice  of  his  intention  to  redeem  as 
well  as  the  aictual  time  necessary  to  make 
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the  redempdoD.  The  itatate  (sectloa  690, 
flupra)  reanlres  fire  days'  notice.  But,  even 
assuming  all  of  these  things,  appellant's 
^bowing  falls  far  short  of  entitling  him  to 
the  Immunity  which-  he  claims.  He  gare  no 
notice  of  an  Intention  to  redeem,  he  Institut- 
ed no  proceeding  to  redeem,  he  employed  no 
counsel,  he  did  not  redeem.  It  affirmatively 
appears  tibat  at  least  during  the  time  be  was 
In  this  state  there  was  no  redemption  by  any 
one.  Apparoitly  be  abandoned  that  pnrpoae, 
and  spent  some  twenty-fonr  days  in  this 
state  arranging  a  trade  of  his  equity  of  re- 
demption In  the  King  county  lands  for  lands 
in  Montana.  His  showing  no  more  entitles 
him  to  an  immunity  from  service  of  process 
than  if  he  had  «uployed  his  time  while  in 
this  state  In  negotiating  for  the  sale  of  any 
other  property  or  property  rights  which  he 
might  have  possessed.  Hbd  he  been  inrepared 
to  redeem  when  he  came  into  this  state,  it  is 
obvious  that  he  could  have  accomplished 
that  purpose,  indnding  the  time  necessary 
for  giving  the  notice,  within  six  or  seven 
days  at  the  outside.  He  made  no  showing 
that  there  was  any  obstruction  either  actual 
or  antidpated  by  any  one  to  the  exercise  of 
his  rl{^t  to  redeem  or  that  right  was  ever 
questioned.  He  made  no  showing  that  for 
this  or  any  other  reason  he  weis  delayed  in 
the  exercise  of  that  right  For  the  purpose 
of  this  decision,  we  have  assumed  the  law  to 
be  more  broadly  in  appellant's  favor  than  it 
has  been  declared  by  any  court  to  which  our 
attention  has  been  called,  but  we  cannot  as- 
sume facts  which  he  has  wholly  failed  to 
show.  Moreover,  ev^i  if  we  assume  that  his 
trade  was  a  redemption,  he  remained  in  this 
state  for  a  day  after  the  trade  was  consum- 
mated and  the  deeds  exchanged.  His  own 
showing  indloates  that  the  regular  train 
from  Seattle  to  Spokane  left  Seattle  between 
8  and  9  o'clock  in  the  evening.  No  excuse  is 
givm  or  suggested  why  he  did  not  take  that 
train  on  the  evening  of  March  24th  instead 
of  waiting  until  the  ev^ilng  of  the  following 
day.  Even  indulging  his  own  theory,  he 
was  In  this  state  for  at  least  one  whole  day 
longer  tbani  was  reasonably  necessary  or 
necessary  at  all  to  the  accomplishment  Of 
the  purpose  which  he  Invokes  as  the  sole 
ground  of  immunity.  It  is  universally  held 
that  what  is  a  reasonable  time  is  a  question 
of  fact  dependent  upon  the  drcumstances  of 
the  given  case.  Appellant  has  admitted  the 
delay,  but  has  offered  no  excusatory  facts 
or  circumstances.  The  purpose  of  the  rule 
of  Immunity  wherever  it  prevails  Is  to  pre- 
vent obstructions  to  the  administration  of 
Justice.  It  should  not  be  so  extended  and 
perverted  as  in  itself  to  be  available  as  an 
obstruction  to  justice. 
The  judgment  is  affirmed. 

MORRIS,    O.   J.,   and,    MAIN,   PARKEB., 
and  OHADWICK,  JJ.,  concur. 


OODBFROT  ▼.  HUPP  «t  aL    (Nol  18991) 

(Siqpmie  Court  of  WasMngton.    Nov.  17, 
1916.) 

1.  Bbokjcrs  €=>88(3)  —  Aoxioir  n>B  Coions- 
sioNS  —  Pboccbihq  Causb— Qubstioit  fos 

JtJBT. 

On  evidence  in  a  broker's  action  for  servie- 
es  rendered  hi  on  exchange  of  personal  property 
for  realty,  whether  the  plalntifE,  throneh  Uf 
employ^,  was  the  procarmg  cause  of  the  ex- 
change as  finally  cooaummated  held  a  qnestkiB 
for  the  jury. 

[Bd.    Nota— For    other   eaaea,    see    Broken, 
Cent.  Dig.  H  128,  129;   Dec  Dig.  <S=>S80).l 

2.  Bbokebs  «=»67(1)— Febvobicanob  or  Cok- 

TIUOT— TEBHS. 
The  fact  that  an  exchange  as  finally  too- 
duded  did  not  embrace  all  of  the  realty  indnd- 
ed  in  defendant's  list  dven  to  the  broker,  and 
did  indude  certain  machinery,  a  team,  hamesi, 
and  wacon,  not  induded  in  the  list,  would  not 
defeat  the  action  for  a  commission,  if  the  con- 
tract vraa  in  writing,  where  the  exchange  ma 
condnded  along  lines  contemplated  in  the  cor- 
reepondMice  of  the  broker's  agent  with  the 
other  party,  which  was  submitted  to  detmdant 
and  led  to  his  dosing  the  deal. 

[Eld.    Note.— B'or   otiier   cases,   see    Broken, 
Cent  Dig.  St  66,  87,  72;   Dec/Dig.  «=»57(DJ 

3.  Bbokebs  9=>43(1)— Vai-iditt  or  Oohtbact 
—Divisibility  of  Contbact. 

Under  Rem.  &  Bal  Code,  |  B289,  an  end 
contract  for  the  payment  of  a  commiwrion  for 
exchange  of  personal  property  for  realty  was 
void,  so  far  as  realty  was  concerned,  and  void  ia 
its  entirety  unless  the  contract  was  divisible. 

[Bd.    Note.— For    other    cases,    see    Broken^ 
Cent  Dig.  |  44 ;   Dec.  Dig.  «s»43(l).] 

4.  Bbokebs  «=s>8S(2)— Divisibiutt  or  Con- 
TEACT— Question  fob  Jdbt. 

Whether  a  contract  with  a  broker  for  com- 
missions for  an  exchange  of  pnwerty  was  di- 
visible in  respect  to  personalty  and  realty  was  a 
question  of  law  depending  on  the  terms  of  the 
contract,  but  what  such  terms  were  wss  a 
question  of  fact  on  the  evidence. 

[Ed.    Note. — For    other   cases,    see    Broken: 
Cent  Dig.  U  128,  129 ;   Dec.  Dig.  iS=>88(2).] 

6.  JuoGifENT  «=»199(3)  —  Tblai.  «=>1S8(1)  — 
QuzECFioRs  or  Fact  —  Judojixiit  Non  Ob- 

SIANTK  VeBEOICTO. 

In  passing  upon  the  snffldency  of  evidence 
challenged  by  a  motion  for  nonsnit  or  by  a 
motion  for  jndnnent  non  obstante  veredicto,  it 
is  only  where  uie  conrt  can  say  as  a  matter  of 
law  that  there  is  neither  evidence  nor  reasonr 
able  inference  from  evidence  to  sustain  the  ver- 
dict that  either  of  such  motions  can  be  granted. 
[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  367;  Dec.  Dig.  «=3l99(3) :  Tiial, 
Cent  Dig.  {  338;   Dec  Dig.  «=9l39(l).] 

6.  Bbokebs  •=>88(2)— DivisisiuTr  or  Con- 
tbaot— Question  fob  Jubt. 

In  an  action  upon  an  oral  contract  for  serv- 
ice as  a  broker  in  effecting  an  exchanee  of  prop- 
erties, held,  on  the  evidence,  that  whether  the 
defendant  agreed  to  pay  a  commission  on  any 
sale  or  exchange  of  its  property,  whether  of 
stock  alone,  real  property  alone,  or  of  the  stock 
and  real  property  together,  was  for  the  Jury. 

[Ed.    Note. — For   other   cases,    see    Broken, 
Cent  Dig.  ff  128,  129;   Dec  Dig.  «5>88«2).] 

7.  Fbauds,  Statute  or  <=»130(1)— Cohtkact 
FOB  SAI.E  or  Reautt— Ehtibb  ob  Divisible 
Contract 

Where  the  several  stipulations  of  a  several 
contract  are  so  interdependent  that  the  parties 
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cannot  reaaoBablr  ^  eonaidered  to  have  con- 
tracted but  with  a  view  to  the  performance  of 
the  contract  as  a  whole  and  any  part  of  the 
contract  violates  the  statute  of  frauds,  no  re- 
covery can  be  had  upon  any  part  of  it;  but  if 
the  several  stipulations  are  not  so  interde- 
pendent but  that  a  distinct  engagement  as  to 
any  one  stipulation  may  be  fairly  and  reason- 
ably extracted  from  the  \Khole,  then  there  may 
be  a  recovery  on  such  distinct  engagement, 
whenever  it  is  clear  of  the  statute  of  frauds, 
though  the  other  stipulations  are  in  violation 
of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent.  Dig.  {{  280,  282;  Dec.  Dig.  «=> 
130(1).] 

8.  CktRTRACTs  «s>171(2) — Statute  ov  Fbavds 
— Sevkbable  Cortbaots. 

An  a|;reement  to  pay  a  broker  commission 
for  effecting  an  exchange  of  projpertles,  where- 
on the  owner  gave  the  broker  a  list  of  his  prop- 
erties, placing  separate  valuations  on  each,  with- 
out an  agreement,  making  the  right  to  a  com- 
mission for  the  exchange  of  stock  dependent  on 
the  sale  or  exchange  of  realty,  or  anything  to 
make  the  right  dependent  on  the  sale  or  ex- 
change of  the  stock  separate  from  the  realty, 
-was  8everabl& 

[Ed.  Note. — For  other  eases,  see  Contracts, 
Cent.  Dig.  {  766;   Dec.  Dig.  «s>171(2).] 

9.  EvioBKcc  «=>424— Fakol  Evisbnck— Bbo- 
KBBs— VAI.UATION  or  Stock. 

In  a  broker's  action  for  commissions  for  ef- 
fecting an  exchange  of  personal  property  for 
realty,  the  written  contract  of  exchange  was 
not  conclusive  as  to  the  value  of  the  stock,  so 
that,  where  it  fixed  no  separate  value  on  any 
of  the  properties,  no  commission  was  recover- 
able, since  tiie  broker,  being  a  stranger  to  the 
contract,  was  not  bound  by  it,  and  night  prove 
by  parol  the  value  of  the  stock. 

[Bd.  Note.— For  other  caaea,  see  Evidence. 
Cent.  Dig.  H  1S66-1968;    Dec.  Dig.  «=>424.] 

10.  Bbokxbs  «s»88(l)— ActiON   fob  Cdmns- 
sioN— Vaxtts  of  Pbopkbtt— Question  fob 

JUBT. 

In  broker's  action  for  his  commissiMi  for 
effecting  an  exchange  of  stock  for  realty,  con- 
flicting evidence,  tending  to  show  that  certain 
mill  stock  was  put  in  at  $46,000  and  certain 
oil  stock  at  $16,000,  was  sufficient  to  take  the 
valuation  of  such  stock  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  U  128,  129;    Dec.  Dig.  «=388(1)-] 

11.  Customs  and  UaAoxs  «=>16— Adding  to 
Terms  of  Conteact— CoMiaBsiONS— Rate. 

Where  an  agreement  to  pay  broker  a  com- 
mission for  effecting  an  exchange  of  properties 
was  silent  as  to  rate  of  commission  to  be  paid, 
it  was  implied  that  the  rate  should  be  Bucn  as 
was  usually  and  customarily  paid  at  that  place 
for  an  exchange  or  sale  of  audi  stocks. 

[Bd.  Note. — Por  other  cases,  see  Customs 
and  Usages,  Cent.  Dig.  M  27,  28;  Dec.  Dig. 
«=»16 ;   Evidence,  Gent  Dig.  U  10^.  1846.] 

12.  Affeai.  and  Ebboh  «s>1004(1)— Bevibw— 
sufficienct  of  evidence. 

In  an  acti<»i  for  a-  broker's  commission,  hM. 
on  the  evidence,  that  the  appellate  court  would 
not  disturb  a  verdict  for  plaintiff  for  insuffi- 
ciency of  the  evidence  to  establish  the  rate  of 
commission  allowed  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3944,  3946 ;  Dec.  Dig.  «=» 
1004(1).]. 

la  HVSBAND    AHD    WDX    4=9270(10)— JuDO- 

HKNT  Against— Action  fob  CoMiuasioN. 
Where  a  husband  contracted  to  pay  a  bro- 


ker a  commiaBion  for  an  occhange  of  pitwerty. 
a  judgment,  broad  enough  to  be  considered  as  a 
personal  judgment  against  the  wife  individually, 
was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  98S;  Dec.  Dig.  «=» 
270(10).] 

14.  Afpkai.  AND  Ebbob  ®=>1162  —  DsTEBia- 
NATION  OF  Oaubb— Modification  of  Judg- 
ment. 
Sudi  error  did  not  necessitate  a  reversal 

of  the  jnd^ent,  but  it  would  be  so  modified  as 

to  run  against  the  husband  and  the  community. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Gent  Dig.  ||  4483-4496 ;   Dec.  Dig.  «=> 

1152.] 

16.  Attachment  «=»178— Communitt  Pbop- 

EKTT— Pabties. 
Where  an  attachment  was  levied  upon  the 
community  property  alone,  it  was  not  necessary 
to  name  the  wife  as  a  party  to  the  attachment 

[Ed.  Note.— For  other  cases,  see  Attachment 
Gent  Dig.  H  628-634;   Dec.  Dig.  <8=»178.] 

16.  Attachkbnt  «s»239  — Di880i.UTioir-~Mo- 

TION. 

Where  no  motion  was  made  to  dissolve  an 
attachment  because  levied  upon  community  prop- 
erty without  naming  the  wife  as  a  party  to  it, 
and  the  record  showed  no  motion  to  dissolve  the 
attachment  for  that  reason,  it  was  too  late  to 
seek  such  dissolution  after  it  was  carried  into 
the  judgment 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  £Hg.  H  822,  828,  827;  Dee.  Dig.  «» 
239.] 

17.  Tbiai.  «s»68(l)— DiaoBRioR   ov  OotJVi— 
Beoeftion  of  Etxdbhcb. 

In  a  broker's  action  for  commission  on  an 
exchange  of  properties,  the  conrtfs  action  in 
opening  the  ease  and  permitting  the  plaintiff  to 
prove  the  commnnit];  character  of  the  stock  ex- 
changed after  the  evidence  had  been  dosed  was 
not  an  abuse  of  its  discretion. 

nSd.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  |{  168-160;  Dec.  Dig.  <8!=>6S(1).] 

18.  Tbial  «S346(9  —  Offxb  of  Evidence— 

SUVFIOIBNCT. 

In  a  broker's  acti<m  for  a  c(»nmis8lon  on 
a  sale  of  properties,  defendant's  offer  to  show 
whether  stock  was  community  or  separate  prop- 
erty, without  any  offer  of  specific  evidence  or 
any  statement  as  to  what  the  witness  would 
testify  to,  or  any  lowing  that  the  testimony 
would  not  have  been  corroborative,  was  insuffi- 
ciedt  as  a  predicate  for  error  in  its  rejection. 

[Bd.  Note.— For  other  cases,  see  'Trial,  Cent 
Dig.  {  118;   Dec.  Dig.  «=>46(3).] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  KeAnan, 
Judge. 

Action  by  W.  D.  Ctodefroy,  transacting  bus- 
iness as  the  Northern  Pacific  Land  Exchange, 
against  Fred  R.  Hupp  and  Ella  Hnpp.  Judg- 
ment for  plaintiff,  motion  for  judgment  non 
obstante  verdlcto  and  for  new  trial  over- 
ruled, and  defendants  appeal.  AtSrmed 
against  defendant  Fred  R.  Hinpp  and  the 
community  consisting  of  Fred  K.  Hnpp  and 
Ella  Hupp. 

Peacock  &  Lndden,  of  8i)okane,  for  appel- 
lants. McCarthy,  Edge  &  Davis,  of  Spokane, 
for  respondent 

ELLIS,  3.  Action  by  a  broker  for  serr- 
Ices   rendered  In  an  exchange  of  persona^ 
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property  for  teal  estate,  niere  was  evi- 
dence tending  to  establish  the  foUowtng 
facts:  About  December  1,  1913,  defendants 
were  the  owners  of  certain  real  property, 
and  also  of  100  shares  of  the  caidtal  stock 
of  Holland-Horr  Mill  Company,  a  corpora- 
tion, as  their  community  property.  Defend- 
ant Fred  R.  Hupp  employed  plaintiff  to  make 
a  sale  or  exchange  of  this  property,  or  any 
patt  of  it,  agreeing  to  exchange  any  por- 
tion of  It,  either  the  stock  alone  or  the  real 
property  alone  or  some  of  the  real  property 
and  some  of  the  stock,  for  other  property, 
preferably  a  stock  ranch  or  wheat  farm. 
Hupp  gave  to  plaintiff  a  list  of  the  property, 
placing  separate  valuations  on  each  item. 
The  valuation  plated  on  the  Holland-Horr 
MIU  Company  stock  was  $800  a  share.  He 
promised  to  pay  plaintiff  a  commission  for 
making  such  a  sale  or  exchange.  For  a  num- 
ber of  months  thereafter  plaintiff  exerted 
himself  to  make  a  sale  or  exchange  of  this 
property  and  different  parts  of  It  Different 
negotiations  were  hud  with  Hupp's  approval, 
involving  prospective  sales  or  exchanges  of 
the  stock  alone.  He  was  willing  to  sell  or 
exchange  the  stock  alone.  About  four 
months  after  the  property,  was  listed  with 
him,  plaintiff  employed  one  Mulcaby  as 'an 
asalstaAt  In  his  oiBce,  agreeing  to  pay  talm 
|1  a  4ay  and  divide  commissions'  on  sales  or 
tlxclianges  of  property  in  which  he  might  as- 
sist Miilcahy  immediately  wrote  to  various 
persons,  soliciting  business:  One  of  these, 
Schuler,  a  broker  of  Minneapolis,  Minn.,  an- 
swered, returning  a  list  of  Minnesota  proper- 
ties, among  which  was  the  Minnesota  Loan 
&  Trust  Company  building  in  Minneapolis, 
owned  by  the  Franklin  Avenue  Investment 
Company,  a  corporation.  The  value  of  this 
building  was  placed  at  $350,000.  There  was 
a  mortgage  upon  it  for  $166,000.  Mulcahy 
submitted  this  list  to  defendant  Hupp  who 
expressed  himself  as  willing  to  exchange  his 
property  for  this  building.  He  made  and 
delivered  to  Mulcahy  a  new  list  of  his  prop- 
erty, again  placing  a  value  of  $800  a  share 
<fa  the  one  hundred  shares  of  Holland-Horr 
Mill  .Company  stock,  and  added  a  block  of 
Mock  of  the  Dakota  Oil  Bands  Company,  a 
corporation  owning  certain  oil  lands  at  Cal- 
gary, Alberta.  On  this  stock  he  placed  a 
valuation  of  $5,000.  Just  here  arises  the 
first  serious  conflict  in  the  evidence.  Mul- 
cahy testlfled'  that  he  then  told  Hupp  that 
in  case  of  an  exchange  the  commission  on 
the  Holland-Horr  MUl  Company  stock  would 
be  ten  per  cent,  and  more  than  ten  per  cent 
on  the  Dakota  Oil  Sands  Company  stock. 
Hupp  denied  that  at  this  time  any  mention 
was  made  of  the  commissions.  After  this 
for  some  time  Mulcahy  corresponded  with 
Schuler,  receiving  from  him  photographs  of 
the  Minneapolis  building,  statements,  letters, 
and  telegrams,  which  Mulcahy  submitted  to 
Hupp.  Among  these  was  a  letter  from  Schu- 
ler in  part  as  follows: 


'^laaeapoUs,  lone  S,  1914. 
"Dear  Geo:    I  have  your  letter  in  answer  ts 

my  wire.    The  deal  can  be  put  through  aonie- 

tlung  like  this: 

Cash I  40,000 

H  Horr  Stk  60,000 

Adams  River 60.000 

Lincoln  Co 5,000 

Corbin  Park 18,000 

Castor  Alta    8,000 

Hayden  Lake  6.000 

St  Joe  6.000 

,       %  Int  Calgary  OU  Co VifiOO 

|196XMK> 

"He  says  Bradstreet  can  report  on  the  prop- 
ertiea  in  five  days  if  they  want  to  trade.    •     •    • 
"Tours  truly,  Henry  Schuler." 

Mulcahy  testified  that  he  submitted  this 
letter  to  Hupp,  and  that  thereafter  through- 
out the  negotiations  the  Holland-Horr  Mill 
Company  stock  was  valued  at  $600  a  share, 
instead  of  $800  a  share,  as  included  in  Hnpp's 
original  list.  About  the  middle  of  Jnne.  1914, 
Hupp,  without  notice  to  plaintiff  or  Mulcahy, 
went  to  Minneapolis  and  concluded  tlie  ex- 
change. At  this  point  arises  the  second  seri- 
ous conflict  in  the  evidence.  Both  Mnlcahy 
and  plaintiff  Oodefroy  testified  that  on 
Hupp's  return  from  Minneapolis  he  admitted 
to  them  that  he  had  Included  in  the  exchange 
00  shares  of  the  Holland-Horr  Mill  Com- 
pany's stock  at  a  valuation  of  $500  a  share, 
and  the  oil  stock  at  a  valuation  of  $15,000. 
Hupp  denied  making  this  statement,  and  tes- 
tified, in  substance,  that  when  he  exchanged 
his  real  estate  for  the  Minneapolis  building 
he  tlirew  in  the  stocks  wlthoat  placing  upon 
them  any  specific  valnes.  Upon  Hopp's  re- 
turn fo  Spokane  after  concluding  the  deal, 
plaintiff  demanded  from  him  a  commisaion 
on  the  entire  deal,  including  the  stock  and  the 
real  estate.  Defendant  refused  to  pay  any 
commission  on  the  groand  that  plaintUt  had 
no  contract  in  writing.  This  action  followed. 
A  writ  of  attachment  was  sued  out  and  levied 
npon  certain  real  estate  as  the  property  of 
Fr^  R.  and  Ella  Hupp.  At  the  trial  defiend- 
ants  objected  to  the  introduction  of  any  evi- 
dence upon  the  ground  that  the  contract 
pleaded  was  within  the  statute  of  frauds, 
and  at  the  dose  of  plaintiff's  evidence  moved 
for  a  nonsuit  npon  the  same  ground.  The 
motion  was  denied.  The  Jury  returned  a 
verdict  for  plaintiff  In  the  sum  of  $3,750. 
Defendant  moved  for  Judgment  non  cdwtante 
veredicto,  and  also  for  a  new  trial.  Both  mo- 
tions were  overruled.  Jndgraent  was  en- 
tered upon  the  verdict,  and  defendants  ap- 
pealed. 

Appellants  contend:  (1)  that  the  contract 
for  commissions  was  indivisible  and,  being 
oral,  was  subject  to  the  ban  of  the  statute  of 
frauds  because  It  included  real  estate;  (2) 
that  the  Judgment  against  defendant  Ella 
Hupp  individually  was,  in  any  event,  erro- 
neous; (3)  that  the  court  erred  In  carrying 
the  attachment  into  the  Judgment;  (4)  that 
the  court  erred  in  opening  the  case  for  ad- 
mission of  evidence  and  in  excluding  evidence 
offered  In  rebuttal  of  andi  evidenoe. 
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[1,2]  Whether  respondmit.  through  Malca- 
by  was  the  procuring  cause  of  the  exchange 
as  Anally  consummated  was  plainly  a  ques- 
tion for  the  Jury.  That  they  produced  the 
person  ready,  able,  and  willing  to  make  the 
exchange  cannot  be  Questioned,  ^he  fact 
that  the  exchange  as  finally  concluded  did 
not  embrace  quite  all  of  the  real  estate  in- 
cluded in  appellants'  list  as  left  with  respond- 
ent, and  did  Include  certain  machinery,  a 
team,  harness,^  and  wagon  not  Included  In 
that  list,  Is  linmaterlal.  It  is  clear  that  in 
the  main  the  exchange  was  concluded  along 
the  lines  contemplated  in  Mnlcahy's  corre- 
spondence with  Schuler,  which  was  submitted 
to  Hupp  and  led  to  his  going  to  Minneapolis 
and  closing  the  deaL  In  such  a  case,  if  the 
contract  for  the  commissions  had  been  in 
'writing,  ther«  can  be  no  question  but  that 
respondent  would  have  bad  a  maintainable 
cause  of  action  for  commissions  on  the  entire 
transaction.  Price  y.  Partridge^  78  WashJ 
362,  139  Fac.  34. 

[S,  4]  But  the  contract  for  the  payment  of 
the  commissions,  being  oral,  was  void  so  far 
as  the  real  estate  was  concerned.  Rem.  & 
BaL  Code,  {  5289.  It  Is  also  clear  that  U 
that  contract  was  not  divisible,  it  was  sub- 
ject to  the  ban  of  the  statute  in  its  entirety 
so  as  to  preclude  a  recovery  of  any  com- 
mission even  for  the  exchange  of  the  stock. 
In  considering  this  question  we  must'  not 
confuse  the  two  contracts.  The  primary  ques- 
tion here  is  not  whether  the  contract  of  ex- 
change as  finally  consummated  between  Hupp 
«nd  Franklin  Avenue  Investment  Company 
was  a  divisible  contract,  bat  whether  the 
agreement,  creating  the  agency  as  between 
Hupp  and  Godefroy,  and  to  pay  the  commis- 
sions, was  divisible.  It  is  the  latter  agree- 
ment upon  which  this  action  resta  Whether 
the  contract  was  dlvlslbre  Is  a  question  of 
law,  dependent  upon  the  terms  of  the  con- 
tract What  those  terms  were  Is  a  question 
of  fact,  dependent  npon  this  evidence. 

[5]  On  the  latter  qnestlon  it  must  be  re- 
membered in  this  case,  as  in  all  others,  that, 
In  passing  upon  the  sufficiency  of  evidence, 
'whether  challenged  by  motion  for  a  nonsuit 
or  by  motion  for  Judgment  non  obstante  vere- 
dicto. It  is  only  when  the  court  can  say  as  a 
matter  of  law  that  there  is  neither  evidence 
nor  reasonable  Inference  froia  e'vidence  to 
sustain  the  verdict  that  either  of  such  mo- 
tions can  be  granted.  Young  v.  Aloha  Lum- 
l>er  Co.,  63  Wash.  600,  116  Pac.  4;  Brown  v. 
TValla  Walla,  76  Wash.  670,  136  Paa  1166. 

[6]  In  the  case  here  there  was  evidence 
that  appellant  agreed  to  pay  a  commission  on 
any  sale  or  exchange  of  his  property  whldi 
respondent  might  secure,  whether  of  the  stock 
alone,  the  real  property  alone,  or  of  stock 
and  real  property  together.  Respondeat  so 
testified,  and  we  find  little  evidence  to  the 
contrary.  It  was  for  the  Jury  to  say  wheth^ 
«r  In  fact  such  was  the  agreement 

in  Was  this  contract  divisible?     If  the 


several  stipulations  of  a  single .  oontraet  are 
so  Interdependent  that  the  parties  cannot 
reasonably  be  considered  to  have  contracted 
but  with  a  view  to  the  performance  of  the 
contract  as  a  whole,  and  any  part  of  the  con- 
tract Is  subject  to  the  ban  of  the  statute  of 
frauds,  then  no  recovery  can  be  had  upon  any 
part  of  it  But  If  the  several  stipulations 
are  not  so  interdependent  but  that  a  dis- 
tinct engagement  as  to  any  one  stipulation 
may  be  fairly  and  reasonably  extracted  from 
the  whole,  then  there  may  be  a  recovery  on 
such  distinct  engagement  whenevier  It  is  clear 
of  the  statute  of  frauds,  though  the  other 
stipulations  be  subject  to  the  ban  of  the  stat- 
ute. Browne,  Statute  of  Frauds  (5th  Ed.) 
§§  140,  143.  In  the  following  cases  involv- 
ing the  statute  of  frauds  this  distinction  Is 
exemplified  and  applied:  Jenkins  v.  Wil- 
liams, 16  Gray  (Mass.)  168 ;  Stansell  v.  Leav- 
Itt  61  Mich.  636,  16  N.  W.  892;  Rees  v. 
Jutte,  153  Pa.  56,  25  AU.  098;  Band  t.  Math- 
er, 11  Cush.  (Mass.)  1,  69  Am.  Dec.  131 ;  Mo- 
bile Marine,  eta,  Co.  t.  McMillan  &  Son,  31 
Ala.  711 ;  Lowman  v.  Sheets,  124  lad.  416,  24 
N.  B.  351,  7  li.  R.  A.  784;  Southwell  v. 
Beezley,  6  Or.  45a 

[I,  9]  Judged  by  this  rule,  it  seems  to  vm 
that  the  contract  here  involved  was  sever- 
able. There  was  nothing  in  the  agreement 
as  proved  making  the  right  to  a  commis- 
sion for  the  sale  or  exchange  of  the  stock 
dependent  upon  the  sale  or  exchange  of  the 
real  estate.  Nor  was  there  anything  mak- 
ing that  right  dependent  upon  the  stock  be- 
ing sold,  or  exchanged  separately  from  the 
real  estate.  The  promise  was  as  specific  to 
pay  a  commission  for  the  sale  or  exchange 
of  the  one  as  of  the  other,  and  that  too 
whether  s(4d  or  exchanged  separately  or  In 
conjunction.  It  seems  clear,  therefore,  that 
if  in  the  exchange  as  finally  consummated 
the  stock  was  put  In  at  a  definite  value, 
that  Talue  furnished  a  sufficient  basis  for 
determining  the  separate  commission  to  be 
paid  npon  the  exchange  of  the  stodc.  On 
this  question  of  the  value  at  which  the 
stock  was  traded  appellants  urge  that  the 
written  omtract  of  exchange  was  conclu- 
sive, and  that  inasmuch  as  It  fixed  no  sep- 
arate value  on  any  of  the  properties,  no 
commission  can  be  recovered  In  any  event 
But  respondent  being  a  stranger  to  that 
contract  was  not  so  bound  by  It  that  he 
could  not  prove  the  value  at  which  the  stock 
was  estimated  In  the  trade.  He  was  not 
suing  on  that  contract  as  one  made  for  his 
benefit  nor  claiming  any  right  originating 
In  the  relation  created  by  it  Parol  evi- 
dence was  therefore  admissible  to  establish 
the  facts.  Ransom  v.  Wickstrom  &  Ca, 
84  WUsh.  419,  146  Pac.  1041,  Ii.  &  A.  1916A, 
088;  3  Jones,  Commentaries  on  BMdence,  p. 
217,  i  449;  Browne,  Parol  Evidence,  p.  31,  S 
28.  See,  also,  Cnlon  Mach.  &  Supply  Co.  v. 
PameU,  89  Wash.  226,  164  Paa  183. 

[101  Xhe  evidenoe  adduced,  though  In  con-    t 
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flict,  tended  to  sliow  that  tlie  mill  stcxik  was 
pot  in  at  $45,000  and  the  oil  stock  at  $15,- 
000.  It  was  8u£Bcient  to  take  this  qnestlon 
to  the  Jury. 

[11,12]  The  original  contract  for  commis- 
sions as  proved  was  silent  as  to  the  rate  of 
commission  to  be  paid.  It  was  therefore 
implied  that  the  rate  should  be  such  as  was 
usually  and  customarily  paid  at  Spokane, 
Wash.,  for  an  exchange  or  sale  of  sudi 
stocks.  The  trial  court  properly  so  instruct 
ed  the  Jury.  The  evidence  showed  that  this 
stock  was  not  listed  on  the  Spokane  Stock 
Exchange,  and  that  the  commission  usual- 
ly paid  on  unlisted  Industrial  stocks  vfas 
from  8  to  10  per  cent,  and  on  unlisted  min- 
ing stocks  from  10  to  20  per  cent  The  Jury 
evidently  computed  the  commissions  in  this 
case  at  a  lower  rate  than  any  of  these,  but 
of  this  the  appellants  cannot  complain  since 
the  evidence  would  have  justified  a  higher 
recovery  than  that  awarded.  We  find  no 
sufficient  reason  for  disturbing  the  verdict 
for  Insufficiency  of  evidence. 

[13,14]  The  judgment  is  broad  enough  in 
its  terms  to  be  construed  as  a  personal 
judgment  against  Ella  Hupp  Individually. 
In  this  It  Is  errMieous.  The  contract  was 
made  with  Fred  B.  Hupp  and  the  judgment 
can  only  bind  his  property  and  that  of  the 
community.  This,  however,  does  not  neces- 
sitate a  reversal  of  the  judgment  The 
judgment  should  be  so  modified  as  to  run 
against  Fred  R.  Hupp  and  the  community, 
consisting  of  Fred  R.  Hupp  and  Ella  Hupp. 

[15,16]  It  Is  also  urged  that  the  attach- 
ment should  not  have  been  carried  into  the 
judgment  because  it  ran  against  both  Fred 
R.  Hupp  and  Ella  Hupp.  So  far  as  the  rec- 
ord shows,  the  attachment  was  levied  upon 
community  property  alone.  It  was  not  nec- 
essary, therefore,  to  name  the  wife  as  a  par- 
ty to  the  attachment  at  aU.  It  only  binds 
the  property  upon  which  it  was  levied  in  any 
event.  The  record  fails  to  show  that  any 
motion  was  made  to  dissolve  the  attachment 
for  the  reason  now  urged,  or  for  any  other 
reason.  It  is  too  late  to  seek  its  dissolu- 
tion now.  We  find  no  error  in  carrying  the 
attachment  into  the  judgment 

[17]  It  is  insisted  that  the  court  erred 
in  opening  the  case  and  permitting  the  re- 
spondent to  prove  the  community  character 
of  the  stock  after  the  evidence  had  been 
closed.  This  was  a  matter  resting  within 
the  discretion  of  the  trial  court  We  cannot 
say  that  the  discretion  was  abused. 

[It]  Finally  it  is  urged  that  the  court 
erred  in  refusing  to  permit  appellants  to  in- 
troduce farther  testimony  as  to  whether  or 
not  this  stock  was  community  property. 
The  offer  was  "to  show  the  actual  fact 
whether  It  is  community  property  or  sepa- 
rate property."  There  was  no  offer  of  any 
specific  evidence  nor  any  statement  as  to 
what  the  witness  would  testify  ta    There  is 


nothing  to  show  tihat  bad  the  witness  been 
permitted  to  testify,  his  testimony  would 
not  have  been  merely  corroborative  of  that 
already  adduced.  The  offer  of  evidence  was 
wholly  Insufficient  to  make  a  predicate  for 
error  in  its  rejection. 

The  judgment  is  afilrmed  as  against  Fred 
R.  Hupp  and  the  community  consisting  of 
Fred  R.  Hupp  and  Ella  Hupp.  Tbe  court 
is  directed  to  modi^  the  judgment  accord- 
ingly. Appellant  Ella  Hupp  may  recover 
her  costs. 

MORKIS,  &  J.,  and  OHADWICK,  FDIr 
liBRTON,  and  MOUNT,  JJ,  concur. 


HOWARD  et  aL  V.  PBOPOi.    (Kow  884K} 
(Supreme  Court  of  Colorado.     Nov.   6,   191ft) 

1.  Indictmkkt  and  ImroBXATioN  «=>a(t2(5H 
ExoBPTioNS— Aides  bt  Vebdict. 

It  1b  too  late  after  trial  and  convictian  ts 
present  for  the  first  time  objections  to  an  is- 
dictment  under  Laws  1907,  p.  834,  I  1.  in  that 
it  used  the  word  "with"  instead  of  allegine  that 
defendant  "for"  the  purpose  of  stealing  did  uss 
an  explosive,  and  fafled  to  allege  the  incorpora- 
tion of  tbe  burglarized  bank. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Die.  {  645 :  Dec.  Uic. 
«=>202(5).] 

2.  BUBOI.ABT  4=9>7— BvsDEN  or  Pboov— Own- 

EBSHIF    OF    BUILDINQ. 

Tt  a  bank  actaall^^  occupied  the  barglarised 
building  with  its  busmess,  it  is  not  neceasaiy 
to  prove  ownership  or  legal  title. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  {  19;    Dec.  Big.  «=97.] 

&.  Cbiicxnai,    Iiaw    <8=s>10e2<7)  —  Ajpfkax  — 

Fbesebvation   of  Exceptiohs. 

Alleged  defect  in  proof  that  a  bank  alleged 
to  have  been  burglarized  was  a  corporation,  ii 
not  sofflciently  presented  for  the  first  time,  is 
the  assignment  of  errors,  but  should  have  beea 
raised  in  the  lower  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2642;  Deo.  Dig.  «=>10S2(7).l 
4.  BuBOiABT     «=»22  —  Indictment — Strm- 

OIENCT. 

Since  by  Banking  Law  1911,  p.  174,  {  9, 

no  individual  or  copartnership  majr  nae  tbe 
word  "stnte"  applied  to  a  benk,  an  indictment 
charging  burglary  of  a  state  bank,  with  refer- 
ence in  testimony  to  it  as  a  state  1>ank,  anfi- 
ciently  shows  that  it  was  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  ft  55-61,  66 ;   Dec.  tUg.  «=>22.] 

6.  BuBQLABT    ®=»3  —  Elements  —  La-bckkt  — 

"BuBQLABY  With  Explosives." 
Under  Laws  1907,  p.  884,  §  1,  defining  bn^ 
glary  with  explosives,  to  constitute  the  crime 
there  mast  be  a  breaking  and  entering  with  in- 
tent to  commit  larceny,  and  larceny  need  not  ia 
fact  have  been  committed. 

[EM.  Note. — For  other  cases,  see  Bor^arr, 
Cent  Dig.  H  24-27;  Dea  Dig.  «s>3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bur^Uuy  with  £xpk>- 
sives.] 

6.   BUBOLABY     <S=s32— EVIDBNOB— ADJCZSSIBIIr 
ITT. 

In  a  prosecution  pnder  sudi  statute,  the  lar- 
ceny may  be  shown  for  the  purpose  of  sbowioc 
intent  with  which  the  breaking  was  cotnmittfA 
[Ed.   Note. — For   other  cases,   see    BurglarT, 
Cent  Dig.  f  84;    Dec.  Dig.  «s:<32.] 
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Error  to  Diatilct  Oonrt^  Oobejos  County; 
Jesse  C,  Wiley,  Judge. 

Frank  Howard  and  Frank  Pasco  were  con- 
victed of  burglary  with  explosives,  and  they 
bring  error.    Affirmed. 

Defendants  were  convicted  of  the  crime  of 
burglary  with  explosives.  About  4  o'clock  a. 
m.,  October  11,  1916,  the  building  or  room 
occupied  by  the  La  Jara  State  Bank  of  La 
Jara,  Colo.,  was  forcibly  broken  Into,  the 
safe  blown  open  with  some  high  explosive, 
and  about  $6,000  belonging  to  the  bank  stolen. 

The  information  charges  that  on  or  about 
October  11,  ISIS,  at  Conejos  county,  Colo., 
defendants  did  then  and  there  anlawfnlly, 
feloniously,  willfully,  maliciously,  burglari- 
ously, and  forcibly  break  and  enter  into  the 
banking  house  of  the  La  Jara  State  Bank,  a 
corporation,  thei'e  situated  with  Intent  then 
and  there  the  personal  property,  goods,  chat- 
tels, and  money  of  said  La  Jara  State  Bank 
then  being  in  said  banking  house,  then  and 
there  feloniously,  willfully,  maliciously,  and 
burglariously  to  steal,  take,  and  carry  away 
and  did  then  and  there  with  (for)  the  pur- 
pose of  so  unlawfully  and  feloniously  steal- 
ing, taking,  and  carrying  away  the  per8<Kial 
property,  goods,  chattels,  and  moneys  use  an 
explosive. 

Fred  Counselor  and  James  D.  Pllcher,  both 
of  Alamosa,  and  Jesse  Stephenson,  of  Monte 
Vlata,  for  plaintiffs  In  error.  Fred  Farrar, 
Atty.  Gen.,  and  W.  B.  Morgan,  Asst  Atty. 
Gen.,  for  the  People. 

GARRIOTJES,  J.  (after  stating  the  facts 
as  above).  [1]  1.  Section  1,  p.  SS4,  Sess. 
Laws  1907,  provides: 

"Any  person  who,  with  the  Intent  to  commit 
any  crime,  breaks  and  enters  any  building  and, 
for  die  purpcM  of  committing  any  crime,  uses 
or  attmpts  to  use  nitroglycerine,  dynamit& 
^un  powder  or  any  other  explosive.  Is  guilty  of 
burglary  with  explosives." 

It  Is  Charged  that  defendants,  with  Intent 
to   commit  larceny,  broke  and   entered  the 
banking  house  of  the  La  Jara  State  Bank, 
a   corporation,  and  used  an  explosive  vHth 
iior)  the  purpose  of  committing  such  crime. 
Complaint   is  made   because   the  pleader 
ttsed  the  word  "with"  Instead  of  "for,"  where 
tJie   statute  provides:     And   "for"  the  pur- 
pose of  committing  any  crime  uses   or  at- 
tempts to  use  an  explosive.    Also  it  is  claim- 
ed the  information  is  faulty  because  the  cor- 
porate existence  of  the  bank  is  not  afiOrma- 
tlvely  alleged,  but  only  by  way  of  recital. 
TVhatever  merit  there  may  be  In  either  of 
-ttiese   contentions,   they   should   have   been 
octUed  to  the  attention  of  the  lower  court  be- 
fore verdict    It  is  too  late  after  trial  and 
o«MiTlction  to  raise  matters  of  this  character 
for  the  first  time.    Sections  1956,  1978,  1988, 
It-   S.  i908;   Poole  v.  People,  24  Colo.  BIO, 
618,  62  Pac.  1026,  66  Am.  St  Rep.  246 ;  Lay- 
oock  V.  State,  136  Ind.  217,  36  N.  R  137. 
[2]  2.  We  will  next  consider  the  assign- 


ments  of  error  as  to  the  soffloiency  of  the  evi- 
dence to  support  the  verdict,  and  lack  of 
proof  as  to  the  corporate  existence  of  the  La 
Jara  State  Bank.  The  evidence  as  to  the  de- 
fendants being  guilty  Is  overwhelming  and 
wlU  not  be  further  considered.  Also  the  evi- 
dence is  sufficient  that  the  La  Jara  State 
Bank  owned  the  building  broken  Into  and  the 
money  therein  contained,  which  was  stolen 
from  the  safe,  and  that  an  explosive  was 
used  by  the  burglars  after  they  entered  the 
bank,  for  the  purpose  of  committing  the 
crime  of  stealing  the  bank's  money.  It  was 
not  necessary  to  show  who  held  the  legal 
title  to  the  building.  If  the  bank  bad  posses- 
sion of  and  was  occupying  it  In  conducting 
a  banking  business,  it  was  the  bank's  build- 
ing for  all  the  purposes  of  this  case,  no  mat- 
ter who  held  the  legal  title.  The  evidence 
clearly  shows  that  the  La  Jara  State  Bank 
was  burglarized;  that  the  safe  belonging  to 
the  bank  was  blown  open;  that  the  crime 
was  committed  by  the  use  of  explosives ;  and 
that  the  stolen  money  belonged  to  the  bank. 
[9,4]  3.  The  Information  charged  that  It 
was  the  banking  house  of  the  La  Jara  State 
Bank,  a  corporation,  and  it  Is  claimed  that 
the  evidence  falls  to  establish  the  corporate 
existence  of  the  bank.  The  question  regard- 
ing the  alleged  failure  to  prove  the  corporate 
capacity  of  the  bank  Is  raised  for  the  first 
time  In  this  court,  and  for  that  reason  alone, 
under  the  doctrine  announced  in  Perry  v. 
Pe<^le,  38  Colo.  23,  87  Pac.  796,  we  might 
refuse  to  consider  this  assignment  Counsel 
now  claim,  however,  that  this  question  of 
proof  regarding  the  incorporation  of  the 
bank  was  raised  In  the  court  below  In  a  mo- 
tion for  a  new  trial,  and  also  In  a  motion  In 
arrest  of  judgment,  but  an  Inspection  of 
these  documents  shows  that  these  motions 
simply  stated  In  the  most  general  way  that 
the  evidence  did  not  support  the  verdict. 
There  was  no  specific  allegation  in  either 
that  there  bad  been  no  evidence  Introduced 
regarding  the  corporate  capacity  of  the  bank. 
The  only  allegation  in  that  respect  is,  that 
the  information  does  not  state  In  correct 
form  the  corporate  capacity  6f  the  bank, 
which  has  nothing  to  do  with  the  contention 
that  the  evidence  failed  to  show  that  the 
bank  was  a  corporation.  The  alleged  de- 
fect in  the  proof  regarding  the  Incorporation 
of  the  bank  Is  set  forth  for  the  first  time  In 
the  assignments  of  error,  which  Is  not  suffi- 
cient It  should  have  been  raised  In  the  low- 
er court.  But  we  do  not  wish  it  to  be  in- 
ferred that  we  are  of  the  opinion  that  there 
is  not  sufficient  evidence  in  the  record  to  im> 
port  the  corporate  capacity  of  the  bank.  The 
prosecuting  witness,  who,  It  appears,  was  In 
charge  of  the  bank,  testified  that  he  was  en- 
gaged in  the  banking  business  at  La  Jara 
In  connection  with  the  La  Jara  State  Bank, 
which  was  burglarized,  and  other  wltne&ses 
who  were  upon  the  scene  shortly  after  the 
explosion  testified  to  Its  occurring/- in  the     t 
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bank  building  of  tbe  La  Jara  State  Bank. 
In  1911,  tbe  Legislature  of  Colorado  passed 
a  very  comprehensire  state  banking  law,  sec- 
tion 9  of  which  provides: 

"Individuala  or  copartners  engaged  in  banking 
shall  not  use  the  word  'state'  as  a  part  of  the 
bank  or  firm  name." 

It  would  seem  that  by  reason  of  this  bank- 
ing act,  tbe  name,  "tbe  Eia  Jara  State  Bank," 
Imports  corporate  existence  Just  tbe  same  as 
if  tbe  proof  had  shown  that  it  was  a  national 
bank.  Tbe  corix>rate  existence  of  the  bank 
ta  a  mere  incident  to  the  crime  charged,  and 
we  think,  under  the  evidence  and  our  bank- 
ing act,  could  be  lawfully  Inferred  from  the 
name  Itself. 

[5,  6]  4.  Tbe  breaking  and  entering  must 
have  been  with  the  Intent  to  commit  tbe 
crime  of  larceny,  and  the  explosive  must 
'have  been  used  for  the  purpose  of  commit- 
ting such  a  crime.  It  was  sufficient  If  the 
forcible  entry  and  tbe  use  of  an  explosive 
were  with  the  intent  to  and  for  tbe  purpose 
of  committing  tbe  crime.  It  was  not  nec- 
essary that  a  larceny  should  bave  been  in 
fact  committed.  Larceny  was  not  the  offense 
charged  against  the  defendants.  They  might 
not  bave  committed  larceny  at  all,  and  yet 
been  guilty  of  burglary  with  explosives. 
They  might  have  forcibly  entered  the  build- 
ing with  Intent  to  steal  tbe  money,  blown 
open  tbe  safe  for  that  purpose,  and  have  been 
frightened  away  or  arrested  immediately  aft- 
er tbe  explosion  before  actually  taking  any 
property,  in  which  event,  they  would  not  be 
guilty  of  larceny,  but  would  clearly  be 
guilty  of  burglary  with  explosives.  If  they 
in  fact  took  money  from  the  safe,  this  could 
be  Shown  by  evidence  on  the  trial,  not  for 
tbe  purpose  of  convicting  them  of  larceny, 
but  as  tending  to  show  their  Intent  in  break- 
ing and  entering  the  building  and  their  pur- 
pose in  blowing  open  the  safe  with  explo- 
sives. 

The  Judgment  is  affirmed. 

Affirmed. 

WHITE  and  SCOTT,  JJ.,  concur. 


WALKER  et  aL  v.  MacMILLAN. 

(No.  8421.) 

(Supreme  Court  of  Colorado.     Nov.  6,  1916.) 

1.  VBnnOB    AND    PUBCHASEB     $s>122— RlLMX- 
DIES— RESCISSIOK — ACTION    FOB    DaICAOES. 

Where  a  party  has  been  induced  to  contract 
by  fraud,  be  has  two  remedies,  to  rescind  and 
l)e  reimbursed  for  the  money  expended,  or,  waiv- 
ing his  right  to  rescind,  to  have  an  action  for 
damages  resulting  from  the  fraud ;  but  an  elec- 
tion to  waive  the  fraud  is  irrevocable,  and  a  re- 
scission must  be  in  toto. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $§  201,  220;  Dec.  Dig. 
<8=3l22.] 

2.  Pbinoipal  and  Agent  ®=»23(5)— Existence 
o»    Relation — Sufticiency    op   Evidence. 

In  replevin  for  an  automobile  given  as  part 
of  the  price  for  realty,  evidence  held  not  to  jus- 


tify a  conclusion  tbat  ft  defendant  was  jdain- 
tifrs  agent  to  sell  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  41 ;   Dec  Dig.  «=>23(5).] 

3.  Vbndob  and  Pubchaser  4=>45 — Questios 

FOB    JUBT— FhATJD. 

In  an  action  of  replevin  for  an  antomolnle 
given  as  part  of  the  purchase  price  of  land, 
question  of  fraud  practiced  upOn  plaintiff  in  tlie 
transaction  M4  for  the  jury  under  proper  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  77,  78;  Dec  Dig.  «=» 
45.] 

4.  Vkndob  ahd  Pubchaskb  *=»1  17— Rescis- 
sion—Retubn  OF  Land— Nbckssitt. 

Where  plaintiJE  contracted  to  bny  land  for 
$4,600,  delivering  his  automobile  as  part  pay- 
ment, he  could  not  replevin  the  automobOe,  as 
having  been  obtained  by  false  representations, 
and  retain  the  land,  since^  if  the  contrail  was 
vitiated  by  fraud,  the  entire  omtract  maac  be 
annulled,  and  not  only  part 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  209;  Dec.  Dig.  «=» 
117.] 

5.  Fbatjd  9=>59(3)  —  Mibrepbxskntatiors  as 
TO  Value— Mbasubb  of  Davaobs. 

In  an  action  for  damages  from  misrepresen- 
tations as  to  the  value  of  premises  purdiased, 
plaintiff's  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  reasonable 
market  value  of  tbe  land. 

[Ed.  Note. — For  other  cases,  see  Fraad,  Cent 
Dig.  i  62 ;    Dec.  Dig.  «=»59(3).] 

6.  REPI.EVIN  9=>10e— Mbasure  of  Daicaqe. 

In  replevin,  the  measure  of  damages,  in  the 
absence  of  specific  recovery,  is  the  value  of  the 
thing  sought  to  be  recovered. 

[Ed,  Note. — For  other  cases,  see  Replevin. 
Cent  Dig.  }{  416-423;    Dec  Dig.  «8=>106.] 

Gabbert,  O.  X,  and  Hill  and  Garriguea,  JJ., 
dissenting. 

En  Banc  Error  to  District  Court,  City  and 
County  of  Denver ;  John  H.  Denisoo,  Judge. 

Replevin  by  Charles  A.  MacMillan  against 
E.  Sumner  Walker  and  another.  To  review 
a  Judgment  for  plaintiff,  defendants  bring 
error.  Reversed,  with  instruction  to  dismiss 
the  cause. 

Bamett  &  Campbell  and  Archibald  A.  Lee. 
all  of  Denver,  for  plaintiffs  in  error.  Greeley 
W.  Whltford  and  Hubert  L.  Sbattuck.  both 
of  Denver,  for  defendant  in  error. 

SCOTT,  J.  This  is  an  action  la  replevin 
for  tbe  recovery  of  possession  of  an  automo- 
bile. Verdict  and  Judgment  was  rendered  in 
favor  of  tbe  plaintiff,  defendant  in  error,  fix- 
ing $1,200  as  the  value  of  the  property,  and 
for  $600  as  damages  for  the  wrongful  taking 
and  detention. 

The  action  grows  out  of  a  real  estate 
transaction  Involving  the  purchase  by  the 
plaintiff  of  4V^  residence  lots  in  the  city  of 
Denver.  The  following,  contained  in  a  mem- 
orandum of  agreement,  signed  by  the  defend- 
ant Walker,  and  Introduced  In  evidence  by 
the  plaintiff,  explains  the  nature  and  duur- 
acter  of  tbe  transaction: 

"Denver,  C<rfo.,   Sept  24,  1913. 

"Received  of  C.  A.  MacMillan  and  H.  H. 
Quine,  the  sum  of  one  hundred  ($100>  doUan^ 


^s»For  otbar  cscm  sm  (am*  topto  and  KBT-NUJf  BBR  In  sU  Kar-Numbtrad  Dtgasta  and  indasaa 
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in  conaidention  whereol  h  is  agreed,  subject 
to  tbe  written  acceptance  and  ratification  by 
the  owner  of  the  following  described  real  estate, 
to  wit:  Lots  26,  26,  27,  28  and  8.  %  of  29, 
Blk.  4,  Chamberlain  &  Winne's  Add.,  being  the 
4%  lota  corner  of  Nineteenth  and  Forrest  Park- 
way, facing  east  and  south,  situate  in  the  city 
and  county  of  Denver,  Colorado,  that  the  said 
owner  shall  and  will  sell  and  convey  said  real 
estate  to  said  C.  A.  MacMillan  and  H.  H.  Qnine 
for  the  sum  of  forty-five  hundred  ($4,500)  dol- 
lars, payable  aa  follows:  One  hundred  fSlOO) 
dollars  receipted  hereby,  four  hundred  ($400) 
dollars  on  acceptance  of  this  proposition  on  or 
before  September  26.  1913.  Together  with  a 
1913  model  six-cylinder  Premier  automobile,  ful- 
ly equipped,  now  located  at  garage  at  439  Broad- 
way. Value  ($2,000)  to  apply  on  the  purchase 
price  of  the  aboye-desenbed  real  estate  as 
($2,000)  cash.  For  the  remaining  two  thousand 
(|2,000)  purchase  price,  C.  A.  MacMillan  and 
H.  H.  Quine  agree  to  execute  their  three  notes, 
viz.:  One  for  five  hundred,  due  on  or  before 
one  year,  and  one  for  five  hundred  on  or  before 
two  years,  and  one  for  $1,000  due  on  or  before 
three  years,  at  6%  interest,  payable  semiannu- 
ally, and  secured  by  first  deed  of  trust  on  above- 
described  property,  and  provided  said  purchaser 
ahall  make  payments  as  above,  on  or  before  the 
respective  dates  fixed  therefor  (time  being  of 
essence  hereof),  said  owner  shall,  upon  the  mak- 
ing of  said  final  payment,  deliver  to  said  pur- 
chaser a  good  and  sufficient  warranty  deed  not 
later  than  October  1,  1918,  conveying  said  real 
estate  free  and  clear  of  all  liens,  incumbrances, 
taxes  and  assessments,  except  special  assess- 
ments for  sidewalk  and  building  restrictions." 

Upon  the  following  day  tbls  was  altered 
by  the  following  indorsement  on  tbe  instru- 
ment: 

"Sept  26th,  1918. 

"Hie  within  contract  is  reconstructed  to 
comply  with  new  terms,  viz.:  Trust  deed  of 
^1,800  at  eight  per  cent,  to  remain  on  the  lots 
and  seven  hundred  ($700)  cash,  instead  of  $2,000 
trust  deed  at  6%  and  five  hundred  dollars  cash." 

This  a^;reement  was  afterward  executed 
by  both  parties,  and  the  real  estate  was  duly 
conveyed  In  exchange  for  the  cash,  notes, 
tmst  deed,  and  automobile,  set  out  in  the 
xnemorandom  of  agreement,  and  all  of  which 
were  delivered.  On  October  21st  this  action 
was  instituted.  The  complaint  is  in  the  usu- 
«1  form,  alleging  the  wrongful  taking,  pos- 
session, and  detention  of  the  automobile. 
Tbe  answer,  aside  from  general  and  special 
cleuials,  alleges  tbe  sale  and  delivery  of  tbe 
machine  to  tbe  defendants,  and  admits  pos- 
session under  such  sale.  There  were  no  oth- 
«r  pleadings. 

It  is  contended  by  tbe  plaintiff  in  error 
tiutt  oader  tbe  circumstances  of  this  case 
replevin  will  not  lie;  that  tbe  contract  cou- 
dtltuted  a  single  transaction,  and  that  the 
j>lalntlS  cannot  elect  to  affirm  it  in  part  and 
disaffirm  it  in  another  part;  that  the  dr- 
omnstanoefl  bring  it  within  the  well-aettled 
jmle  of  law  that  the  plaintiff  is  confined  to 
-one  ot  two  remedies — either  to  rescind  tbe 
contract  or  to  sue  for  damages  on  account 
<»t  deceit  When  we  consider  tbe  memoran- 
.^a  in  the  light  of  tbe  plalntilTs  testimony, 
tbot  '^e  deal  was  that  $4,500  was  to  be  paid 
for  ,tbe  lots,  $4,600  the  price,  $2,000  of  which 
iti  rei)Ee8ented  in  tbe  automobile,  and  tbe 
IM*'"""  wag  covered  by  tbe  cash  payment 


and  tbe  notes,"  It  la  dear  that  the  contract 
was  for  the  purchase  by  tbe  plaintiff  of  the 
lots,  for  which  he  was  to  pay  $4,500,  $2,000 
of  which  to  be  represented  by  the  automobile. 
It  seems  plain,  under  this  state  of  facts, 
that,  if  there  was  sufficient  fraud  to  vitiate 
the  contract,  it  must  of  necessity  apply  to  , 
the  entire  contract  This  is  particularly  ap- 
parent when  it  appears  that  the  only  daim 
of  tbe  plaintUt  is  as  to  tbe  alleged  misrepre- 
saatation  of  the  value  of  the  lots.  He  could 
have  no  greater  right  to  recover  the  automo- 
bile as  a  single  item  of  payment  than  ttie 
notes,  wliicb  represented  another  iten^  of  the 
payment 

[1]  The  rule  of  law  in  tbia  regard,  tn  this 
Jnrisdictton,  is: 

"First,  to  rescind  the  contract:  second,  to 
sue  for  damages  on  account  of  the  deceit  These 
remedies  are  inconsistent,  not  concurrent  Both 
were  not  open  to  plaintiffs,  and,  when  once  they 
made  their  election  to  sue  for  damages,  tbey 
were  bound   thereby,   and  could  not  thereafter 

Sursue  the  other  remedy.  In  choosing,  as  they 
id  to  bring  this  action  for  damages,  they  there- 
by affirmed  the  contract,  and,  if  they  recover  at 
all,  it  must  be  ui>on  the  case  as  made,  and  not 
upon  some  other  theory.  Bad  they  elected  to 
rescind,  the  contract  must  have  been  resdnded 
in  toto;  and,  when  they  did  elect  to  sue  for 
damages  on  account  of  the  deceit,  the  contract 
must  be  affirmed  in  toto,  and  not  affirmed  in 
part  and  disaffirmed  in  part"  Cole  v.  Smith, 
26  Colo.  506,  68  Pac  l(fee. 

"When  a  party  has  been  induced  to  enter  in- 
to a  contract  by  fraud  of  the  other  party  there- 
to be  has  two  remedies:  (1)  To  resdnd  and  be 
reimbursed  for  the  money  expended  thereunder; 
or  (2)  he  may  waive  the  right  to  resdnd  and 
have  an  action  for  damages  resulting  from  tbe 
fraud.  When,  however,  he  dects  to  waive  the 
fraud,  such  dection  is  irrevocable,  and  his  rem- 
edy thereafter  is  an  action  for  damages.  •  •  • 
It  is  a  settled  rule  of  law  that  where  a  party 
has  an  election  to  resdnd  a  contract  iis  must 
rescind  it  wholly  or  not  at  all.  He  cannot  con- 
sider it  void  for  one  purpose  and  in  force  for 
another."  Gordon  Tiger  Mining  Ca  v.  Brown, 
56  Colo.  801, 138  Pac.  61. 

[2]  But  tbe  defendant  in  error  contends 
that  this  case  is  not  within  this  rule,  for  the 
reason  that  Walker,  the  defendant,  was  his 
agent,  and  seeks  to  invoke  tbe  rule  that  tbe 
law  does  not  permit  an  agent  to  purchase 
from  bis  prindpal  and  resell  at  a  profit  Fln- 
nerty  v.  Fritz,  6  Colo.  174.  It  appears  that 
at  the  time  of  the  transaction  the  lots  were 
owned  by  the  Boulevard  Realty  Company. 
There  was  no  concealment  of  this  fact,  for 
tbe  plaintiCT  and  bis  associate  were  taken  to 
the  office  of  this  company,  and  talked  with 
its  secretary  before  an  agreement  for  tbe 
purchase  was  closed.  It  seems  that  tbe  real- 
ty company  bad  listed  these  lots  for  sale 
with  tbe  defendant  and  other  real  estate 
dealers;  that,  while  tbe  defendant  was  ne- 
gotiating for  the  sale  to  platntlil,  another 
real  estate  dealer  bad  dosed  a  contract  with 
tbe  realty  company  for  a  sale  of  tbe  lots  to 
a  dlent;  and  that  the  defendant  when  so 
advised,  secured  an  assignment  of  tliis  con- 
tract, and  thus  was  enabled  to  consummate 
tbe  proposed  deal  with  the  plaintiff. 

The  agency  claimed,  as  betweea^plalutifl    t 
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and  defendant,  was  that  the  defendant  was 
the  agent  of  plaintiff  to  sell  the  automobile. 
The  testimony  does  not  Justify  this  conclu- 
sion. It  does  not  appear  that  the  plaintiff 
agreed  to  pay  the  defendant  any  commission, 
and  It  is  admitted  that  neither  the  plaintiff 
nor  the  realty  company  paid  the  defendant 
any  commission  in  the  entire  transaction. 
The  memorandum  of  agreement  and  the  tes- 
timony of  all  parties  discloses  that  the  eon- 
tract,  as  negotiated  and  completed,  was  be- 
tween the  plaintiff  on  the  one  band  and  the 
defendant  on  the  other.  It  appears  without 
questlop  that  the  defendant,  a  real  estate 
broker,  was  endeavoring  to  sell  plaintiff  a 
home  and  had  taken  him  to  look  at  several 
properties,  none  of  which  suited.  The  plain- 
tiff so  testifies,  and  says: 

"About  the  Ist  of  last  September,  after  Walk- 
er had  been  to  see  me  several  times  about  dif- 
ferent trades,  he  came  to  me  about  a  Premier 
car.  I  said  to  him  that  we  were  anxious  to 
sell  it;  it  was  simply  out  there  in  the  garage, 
where  people  could  not  see  it.  I  told  him  it  was 
getting  alon^  where  you  could  not  dispose  of 
1913  cars;  if  he  would  sell  it.  we  would  give 
him  a  commission.  He  wanted  to  know  if  we 
would  consider  a  trade.  I  said,  'Tes,'  if  he  bad 
a  good  property  that  had  prospective  value, 
where  he  could  turn  the  car  in,  we  would  do 
that.  A  few  days  later  he  came  back  and  said 
there  was  a  company  in  town  going  out  of  busi- 
ness that  owned  a  block  in  Park  Hill,  and  that 
he  thought  he  could  get  one  of  the  stockhold- 
ers to  take  this  car,  if  we  would  put  a  right 
value  on  it." 

It  will  be  seen  that,  while  the  plaintiff 
suggested  a  commission  for  the  sale  of  the 
automobile,  the  defendant  did  not  agree  to 
it,  but  submitted  the  counter  proposition  to 
sell  him  a  property  wherein  the  machine 
might  be  taken  in  trade.  At  this  time,  and 
for  some  time  prior,  the  defendant  was  try- 
ing to  sell  the  plaintiff  a  property,  and  the 
whole  record  negatives  the  suggestion  that 
the  defendant  was  acting  as  the  agent  of 
plaintiff  for  the  sale  of  an  automobile,  other 
than  it  might  be  included  as  a  part  of  the 
purchase  price.  It  appears  that  the  automo- 
bile was  owned  by  the  Wallace  Motor  Com- 
pany, of  which  the  plaintiff  and  one  Qulne 
were  equal  owners.  Plaintiff  testifies  as  to 
the  final  closing  of  the  trade  as  follows: 

"Then  I  went  with  Mr.  Walker  to  the  office 
of  the  corporation  that  owned  the  reel  estate; 
he  took  me  to  the  o£Sce — introduced  me  to  Mr. 
WoodroWjthe  secretary  of  the  company.  I 
met  Mr.  Woodrow  and  talked  with  him  about 
it;  be  being  an  attorney,  be  also  examined  the 
title,  and  he  said  to  me  that  the  title  to  the  lots 
was  good.  I  told  him  that  I  had  to  go  back  to 
Trinidad  that  night  and  would  leave  the  matter 
to  Mr.  Walker  to  close  up ;  that  he  had  been 
acting  for  me  in  trading  this  car  in,  and  I  no- 
ticed the  surprise  in  his  face  when  he  heard  the 
word  automobile.  I  went  and  signed  the  notes 
for  $1,800  that  was  to  be  paid  later  on.  We 
paid  $700  cash.  I  told  Mr.  Walker  I  was  leav- 
ing for  Trinidad  that  night,  and  he  could  leave 
the  deed  with  Mrs.  MacMillan,  and  I  would  leave 
the  trust  deed  and  notes  with  her,  and  he  could 
see  that  the  deed  was  properly  recorded.  I 
gave  him  a  bill  of  sale  for  the  automobile  that 
evening.  I  said,  'Mr.  Quine  has  sold  his  inter- 
est in  that  machine  to  me  personally.' " 


It  also  appears  that  the  realty  company 
had  listed  the  property  with  other  agents, 
and  perhaps  with  the  defendant,  for  $2,700, 
and  that  this  sum,  plus  the  sum  paid  to  the 
party  who  had  secured  the  contract,  was  the 
total  cost  to  the  defendant  But  this  fact 
alone  does  not  of  Itself  constltnte  fraud. 
The  plaintiff  testifies  tbat  defendant  repre- 
sented that  the  company  held  the  property  at 
K500.  The  defendant  testifies  on  the  con- 
trary, and  that  be  fixed  the  price  to  tbe 
plaintiff  at  the  sum,  and  said  tbat  it  was 
worth  It;  that  the  Improvement  taxes  taxed 
against  the  property  were  all  paid,  and  tbat 
like  adjoining  and  surrounding  prc^erties, 
with  such  taxes  unpaid,  were  held  at  tbe 
price  he  was  asking  for  the  property  in  ques- 
tion. He  also  Introduced  several  real  estate 
men  as  witnesses  for  tbe  purpose  of  showing 
the  value  of  the  property,  which  testimony 
upon  objection  of  the  plaintiff  was  excladed 
by  the  court  It  la  agreed  that  the  plaintiff 
was  purchasing  the  property  for  the  purpose 
of  erecting  a  dwelling,  to  be  used  as  a  bome, 
and  that  the  plaintiff,  bis  wife,  and  hla  asso- 
ciate, Qulne,  bad  inspected  It  The  latter 
says  that  be  and  plaintiff  Inspected  it  tbree 
or  four  times  before  the  purchase. 

[3]  Under  this  state  of  facts,  and  in  tiew 
of  tbe  conflict  of  testimony  as  to  representa- 
tions alleged  to  constitute  fraud,  the  questioa 
was  clearly  one  for  tbe  Jury  under  proper 
instructions.  But  the  court  instructed  tbe 
Jury  as  follows: 

"The  plaintiS  bases  his  title  upon  the  fraud 
and  misrepresentation  of  defendant  Walker  (and 
incidentally  claims  defendant  Sheldon  is  charged 
as  an  associate  in  that  fraud,  bat  this  will  be 
referred  to  later),  and  the  evidence,  taken  as  a 
whole,  shows  as  a  matter  of  law  that  the  defend- 
ant Walker  was  guilty  of  trttai  or  misrepresen- 
tation, and  it  follows  as  a  matter  of  law,  as  be- 
tween him  and  plaintiff,  the  title  to  the  car  did 
not  pass  from  plaintiff  to  him." 

This  instructtcm  was  In  effect  a  direction  to 
tbe  Jury  to  return  a  verdict  for  tbe  plaintiff, 
and  was  of  Itself  reversible  error. 

[4]  Tbe  defendant  In  error  invokes  the 
rule  that  tbe  owner  of  property  may  main- 
tain replevin  against  one  who  obtains  posses- 
sion of  It  by  means  of  false  representations. 
The  circumstances  of  this  case  do  not  bring 
It  within  that  rule.  Here  there  was  a  con- 
tract of  sale,  and  it  is  sought  to  retain  what 
the  plaintiff  received,  and  to  procure  a  return 
of  a  part  of  what  he  has  parted  with  in  ex- 
change. If  the  contract  Is  vitiated  by  rea- 
son of  fraud,  then  the  entire  contract  most 
be  annulled,  and  tbe  plaintiff  must  elect  as 
to  his  remedy. 

[I,  8]  Tbe  plaintiff  claims  under  an  allega- 
tion of  misrepresentation  and  fraud  as  to 
the  value  of  the  premises  he  purchased.  In 
such  a  case  tbe  question  is  one  of  comx>en- 
satlon,  and  the  measure  of  damages  Is  the 
difference  between  the  contract  price  and  tbe 
reasonable  market  value  of  the  land.  In 
replevin  the  measure  of  damage,  in  tbe  ab- 
sence of  specific  recovery,  is  tbe  value  of  the 
thing  sought  to  be  recovered. ,  Xbla  Is  so  In- 
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stent  wlfh  the  rule  as  to  measare  of 
ige  to  be  applied  in  a  case  of  the  charao- 
t  the  one  at  bar  as  to  make  it  clear  that 
Q  in  replevin  will  not  lie. 
rmer  opinion  withdrawn ;  Jndgment  re- 
d,  with  instraction  to  dismiss  the  cause. 


BBERX,  O.  J.,  and 
JES,  JJ.,  dissent. 


HILIi  and  GABr 


IH  V.  HALLETT  et  aL 
eme  Conrt  of  California. 


(S.  F.  7014.) 
Oct  24,  1916.) 


RACT8  «=)337(2)— Action  fob  BsKAcai— 

tPlAINT. 

substantial  breach  of  the  agreement  of 
iant  retail  liquor  dealers  to  buy  of  plain- 
1  their  beer  and  liquors  during  the  life  of 
ase,  and  fixing  liquidated  damages  for  its 
1,  is  not  shown  by  the  complaint,  alleging 
f  that  on  a  certain  day  defendants  neglect- 
d  refused  to  porchaae  all  beer  of  plaintiff. 
.  Note.— For  other  cases,  see  Contracts, 
Dig.  JS  1683,  1684,  1687-1689;  Dec.  Dig. 
!7(2).] 

Bank.  Appeal  from  Superior  Court, 
I  Clara  County ;  W.  A.  Beasley,  Judge, 
ion  by  C.  J.  Yath  against  James  F. 
tt  and  others.  Jndgment  for  plalntUt 
eversed  by  the  District  Court  of  Appeal, 
letitlon  is  made  for  transfer  and  hear- 
i  the  Supreme  Court   Denied. 

!  c^inlon  of  the  District  Court  of  Ap- 
s  as  follows: 

jISON,  Judge  pro  tern.  The  plaintiff 
It  this  action  to  recover  of  the  defendants 
:  and  HaUett  the  sum  of  $3,000  allied  to 
;  under  the  terms  of  a  written  contract 
tber  persons  were  made  defendants  under 
>gntion  that  they  refused  to  join  with  the 
ff.  Davltt  and  Hallett  will  be  referred  to 
defendants.  G?he  defendant  Davltt  demur- 
the  complaint  and.  his  demnrret  having 
verruled,  he  dedined  to  answer,  and  judg- 
vas  entered  against  him.  He  appeals  from 
Lidgment. 

a  clear  understanding  of  the  case  it  seems 
iry  to  set  out  in  full  the  contract  sned 
IS  it  appears  in  the  complaint  It  is  as 
i: 

8  agreement  made  between  James  J.  Da- 
id  J.  F.  Hallett  of  the  coonty  of  Santa 
state  of  California,  parties  of  the  first 
nd  A.  L.  Brassy,  C.  J.  Vath  and  George 
•.y,  of  the  same  said  county  and  state,  par- 
the  second  part  witnesseth:  That  where- 
said  James  J.  Davltt  and  J.  F.  Hallett 
}ut  to  enter  into  partnership  in  the  busi- 
f  retailing  liquor,   at  number  19   South 

street  in  the  citr  of  San  Jose,  county 
ta  Clara,  state  of  California,  and  the  said 
Hallett  is  desirous  of  having  associated 
m  the  said  James  J.  Davitt,  and  the  said 

in  order  to  become  associated  with  the 
allett,  has  to  raise  the  sum  of  six  thou- 
jiG.OOO.OO)  dollars,  and  whereas  the  said 

of  the  second  part  are  willing  to  loan 
said  Davitt  the  said  sum  of  six  thousand 
.00)  dollars,  in  consideration  of  certain 
r  to  be  given  by  to  parties  of  the  second 
One  of  which  is  the  guaranty  of  parties 
first  part  on  their  part,  that  they  will 

the  entire  period  of  the  leasehold,  now 

said  Hallett  pertaining  to  said  premises. 


to  purchase  of  said  parties  of  the  second  part 
all  steam  and  lager  lieer  and  liquors  of  every 
kind  and  character  and  all  incidentals  pertain- 
ing to  the  retail  liquor  bnainess  of  and  from  said 
parties  of  the  second  part  It  being  impracti- 
cable and  extremely  difficult  to  fix  the  actnal 
damage  which  may  result  to  parties  of  the  sec- 
ond part  from  a  breach  or  vioution  of  the  terms 
hereof  by  parties  of  the  first  part  it  is  agreed 
that  the  sum  of  three  thousand  ($3,000.00)  dol- 
lars be  and  the  same  is  hereby  fixed  as  liquidat- 
ed damages  for  which  snm  Judgment  may  be 
taken  by  parties  of  the  second  part  upon  proof 
of  a  breach  of  the  terms  hereof  by  parties  of 
the  first  part  Jas.  F.  Hallett 

"James  J.  Davitt." 

Additionally  the  complaint  alleges:  "That 
from  the  nature  of  the  subject-matter  of  the 
said  contract  and  the  relation  of  the  parties 
thereto,  it  would  have  been,  was,  and  still  is 
impracticable  and  extremely  difflcnit  to  fix,  have 
fixed,  or  to  now  fix  the  actual  damage  which 
plaintiff  would  sustain  by  reason  of  a  breach 
thereof  by  parties  of  the  first  part."  "That  on 
or  about  the  29th  day  of  May,  1913,  the  defend- 
ants, contrary  to  the  terms  of  said  agreement, 
and  in  violation  of  their  obligation  thereof, 
neglected  and  refused  to  purdiase  all  lager  beer 
of  the  plaintiffs  as  provided  in  said  contract." 
That  at  the  time  of  said  neglect  and  refusal, 
defendant  Davitt  was  conducting  said  retail 
liquor  business.  That  plaintiff  at  all  times  was 
ready,  able,  and  willing  to  comply  with  all  the 
terms  of  said  contract  on  his  part  to  be  perform- 
ed, and  had  done  so.  That  plaintiff  advanced, 
and  defendants  accepted,  the  $6,000  loan  pro- 
vided for  in  said  agreement  That  defendants 
complied  with  the  terms  of  said  contract  for  a 
period  of  about  two  years  after  its  date.  Judg- 
ment is  asked  for  the  $3,000  and  costs. 

1.  We  are  of  the  opinion  that  the  complaint 
does  not  state  a  cause  of  action,  and  the  demnr- 
ter  thereto  should  have  been  sustained.  While 
the  contract  pleaded  is  somewhat  vague,  indefi- 
nite, and  Incomplete,  it  is  manifest  that  the  de- 
fendants were  to  buy  of  the  plaintiff  onl^  such 
beer  as  they  might  need  from  time  to  time  in 
their  business  of  retailing  liquor.  There  is  no 
allegation  in  the  complaint  that  they  needed  any 
beer  on  or  about  May  29,  1913,  or  that  they 
bought  any  from  any  other  source.  For  aught 
that  appears  in  the  complaint,  they  needed  none 
at  about  that  time.  There  is  no  averment  that 
they  ceased  to  buy  of  the  plaintiff  for  more 
than  one  day.  It  is  alleged  that  they  failed  and 
refused  to  buy  all  beer  of  plaintiff.  This  allega- 
tion would  be  sustained  on  a  trial  by  testimony 
that  on  the  day  named,  the  defendants  bought 
ten  cases  of  beer  from  the  plaintiff  and  only 
one  quart  from  some  one  else.  Conceding  for 
the  present  that  the  contract  is  to  be  construed 
as  one  for  liquidated  damages,  yet  no  recovery 
can  be  had  unless  a  substantial  breach  thereof 
is  alleged  and  proved.  "This  action  is  brought 
upon  the  theory  that  the  sum  of  $200  specified 
in  the  agreement  is  liquidated  damages  for  any 
breach  of  the  requirements  thereof,  and  such  is 
the  contention  of  the  plaintiff.  BV>r  the  purposes 
of  the  case,  the  correctness  of  this  proposition 
will  be  conceded.  In  such  a  case,  before  any 
liability  to  pay  the  liquidated  damages  can  at- 
tach to  the  party  in  default,  he  must  have  been 
guilty  of  a  substantial  breach  of  his  a^eement. 
a  breach  that  has  resulted  in  something  more 
than  mere  nominal  damages  to  the  other  con- 
tracting party.  This  rule  is  so  manifestly  just 
that  no  discussion  of  it  is  necessary."  Hatha- 
way V.  T.ynn,  75  Wis.  186,  43  N.  W.  066,  6  L. 
R.  A.  551. 

As  an  application  may  be  made  to  amend  the 
complaint  in  the  lower  court,  it  becomes  neces- 
sary to  notice  some  other  points  raised  by  ap- 
pellant 

For  several  reasons  we  are  of  the  opinion  the 
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contract  cannot  be  the  fonndatlon  of  an  action 
for  eitber  liquidated  damages  or  for  actual  dam- 
ages. 

(1)  It  lacks  certaintj.  There  is  no  direct 
promise  or  agreement  on  the  part  of  the  de- 
fendants to  buy  liquor  from  the  plaintiff.  Such 
gromise  can  only  be  inferred  from  the  general 
inguage  of  the  contract.  The  plaintiff  agreed 
to  loon  defendant  $6,000  "in  consideration  of 
certain  security  to  be  given  b^  to  parties  of  the 
second  part.  One  of  which  is  the  guaranty  of 
parties  of  the  first  part,  on  their  part,  that  thev 
will  during  the  entire  period  of  the  leasehold, 
now  held  by  said  Hallett,  pertaining  to  said 
premises,  to  purchase  of  said  parties  of  the  sec- 
ond part,  all  steam  and  lager  beer  and  liquors 
of  every  kind  and  character  and  all  incidentals 
pertaining  to  the  retail  liquor  business  of  and 
from  said  parties  of  the  second  part."  Perhaps 
a  promise  on  the  part  of  defendants  to  buy  beer, 
etc.,  from  plaintiff  ma^  be  inferred  from  this 
general  language,  but  it  seems  unnecessary  to 
definitely  pass  on  the  jioint  31ie  contract  fixes 
no  price  at  wliich  plaintiff  was  to  furnish  beer, 
etc.,  to  defendant.  He  did  not  bind  himself  to 
furnish  it  at  any  agreed  price.  The  plaintiff 
did  not  promise  and  bind  himself  to  sell  beer, 
etc.,  to  defendant  at  all.  He  assumed  no  obli- 
gation to  do  BO,  and  it  was  left  entirely  at  his 
pleasure  to  sell  defendant  beer,  etc.,  or  not  to 
sell  it,  and  any  failure  to  so  furnish  and  sell 
would  have  given  plaintiff  no  cause  of  action 
against  defendant.  An  executory  contract  must 
have  the  element  of  mutuality.  An  agreement 
on  part  of  defendant  to  buy  beer  of  the  plain- 
tiff is  not  enforceable  against  the  defendant 
where  there  is  no  agreement  or  promise  on  the 
part  of  the  plaintiff  to  sell  such  articles  to 
him.  Hence  the  contract  cannot  be  the  basis 
for  a  suit  for  damages  for  not  baying  of  the 
plaintiff. 

The  contract  is  not  enforceable  as  one  for 
liquidated  damages.  It  will  be  observed  that  by 
•  the  contract  the  same  damage,  $3,000,  is  fixed 
as  the  estimated  and  agreed  damages  for  a  com- 
plete violation  of  its  terms  and  for  a  partial 
violation.  According  to  the  terms  of  the  con- 
tract, if  the  defendant  failed  and  neglected  dur- 
ing the  entire  five  years  to  buy  anything  of  the 
plaintiff,  the  damage  would  have  been  $3,000. 
Whereas,  if  he  bought  all  beer  and  other  sup- 
plies for  the  saloon  during  all  the  five  years  ex- 
cept the  last  week  of  said  five-yearperiod,  he 
would  also  owe  plaintiff  $3,000.  This  shows 
that  no  good-faith  valuation  of  the  damages, 
which  might  result  from  the  breach  of  the  con- 
tract, was  made.  "A  good-faith  valuation  of  the 
damages  which  will  result  from  the  breach  of  a 
contract  is  generally  upheld,  and  the  amount 
specified  recoverable."  Elliott  on  Contracts,  S 
1550.  And  the  converse  i»  equally  true,  viz.: 
That  where  the  contract  on  its  face  shows  that 
DO  good  faith  estimate  and  valuation  of  the  dam- 
ages that  might  result  from  a  breach  of  the  con- 
tract was  ever  made  or  attempted,  the  amount 
thus  arbitrarily  fixed  without  any  reference  to 
the  actual  damages  that  may  be  incurred,  will 
not  be  recoverable  as  liquidated  damages.  In 
2  Greenleaf  on  Evidence,  {  259,  the  rule  is  said 
to  be  that  it  must  be  "apparent  that  the  dam- 
ages have  already  been  the  subject  of  actual  and 
fair  calculation  and  adjustment  between  the 
parties." 

We  conclude  that  the  demurrer  to  the  com- 
plaint shduld  have  been  sustained.  That  the 
contract  is  not  enforceable  as  a  contract  for 
liquidated  damages,  and  by  reason  of  its  lack  of 
mutuality  of  obligation  and  uncertainty  cannot 
be  the  basis  of  an  action  for  actual  damages. 

The  judgment  is  reversed,  with  direction  to 
sustain  the  demurrer  to  the  complaint 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


Hoefier  &  Morris,  of  San  Frandaco,  for 
appellant.  William  H.  Johnson,  of  San  Jose, 
for  re8pond«nta 

PER  GCBIAM.  The  petition  for  transfer 
and  hearing  In  this  court  is  ilenled.  We 
think  the  Judgment  was  properly  reversed 
upon  the  first  ground  stated  in  the  opinion 
of  the  District  Court  of  Appeal,  rix.  that 
the  complaint  does  not  state  facts  showing  a 
substantial  breach  of  the  agreement.  We 
are  not  satisfied  of  the  correctness  of  the 
views  expressed  by  the  District  Court  of  Ap- 
peal on  other  points,  and  withhold  tlie  ex- 
pression of  any  opinion  on  such  points.  Upon 
a  new  trial  the  superior  court  will  not  re-  • 
gard  as  decided  or  as  the  law  of  the  case 
any  proiwsltion  except  the  one  which  is 
above  stated  to  have  our  approvaL 


JAMESON  et  al.  v.  CHANSLOR-CANFIEID 
MIDWAY  OIL  CO.    (L.  A.  3968.) 

(Supreme  Court  of  California.    Not.  1,  1916.) 

1.  Apfbal  and  Ebbob  «=>475— Stat  or  Sx£- 
CUTION— Inadequacy  or  Skcubitt— Rklief 
— Statutk. 

Where  a  surety  on  an  undertaking  to  stay 
execution  of  judgment  pending  appeal  beoootes 
insufficient,  or  the  undertaking  is  inadeqaate  as 
security  to  the  full  amount  specified,  rdief  can 
be  obtained,  under  Code  Civ.  Proc.  {  954,  in  the 
court  from  which  the  appeal  was  taken,  bat  not 
where  the  amoont  is  not  sufficient  in  event  of  af- 
firmance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2244;    Dec.  Dig.  «=>47S.] 

2.  ExEOTTTioN  9=959— AtrTHoarrr  to  Issmt— 
Enfobcb^ment. 

The  only  way  in  which  a  judgment  can  be  le- 
gally enforced  under  the  law  of  Oalifra-nia  is 
through  the  process  of  the  court  by  which  the 
judgment  is  ^ven. 

[Ed.   Note.— For  other  cases,   see  Execution, 
Cent  Dig.  {  146;   Dec.  Dig.  <8=»59.] 

3.  Apfbal  and  Ebbob  9=>475— Stat  or  Exk- 

CtTTION— iNStWFICIENOT    OF    UNDXBTAKIHG — 
POWEB  OF  SUFBEME  COUBT— STATDTES. 

In  view  of  Code  Civ.  Proc.  K  912-946,  94S, 
and  954,  relative  to  the  stay  of  judgments  or 
orders  pending  appeal,  the  Supreme  Court  has 
no  power,  where  the  trial  court  has  fixed  the 
amount  of  the  undertaking  on  stay  of  execution 
of  judgment  for  plaintiffs  pending  defendant's 
appeal,  to  require  that  further  security  be  given 
as  a  condition  to  the  maintenance  of  the  stay  of 
execution,  on  the  ground  that  on  account  of 
the  character  of  the  land  involved  in  the  suit 
being  oil  land  from  which  defendants  were  and 
are  extracting  petroleum,  the  amount  of  the  un- 
dertaking had  become  inadequate,  since  the  stat- 
utes make  the  order  of  the  judge  of  the  trial 
court  fixing  the  amount  of  the  undertaking  an 
adjudication  as  to  the  amount  of  security  to  be 
given  to  effect  a  permanent  stay  pending  appeal, 
while  they  deny  any  inherent  power  in  the  Su- 
preme Court  to  so  protect  plaintiffs  from  los»  by 
reason  of  the  appeal. 

[E!d.  Note. — For  other  cases,  see  Appeal    and 
Error,  Cent  Dig.  |  2244;   Dec.  Dig.  <S=>475.] 
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4.  Apfkai.  awd  Erbob  «=947K— Stat  or  Bxz- 
cuTiON— PrxiNO  Amount  of  Undebtakinq 
— Review  of  Action  of  Tsiai.  Ooubt. 
The  Snpreme  Court  has  no  anthority,  on  ap- 
plication by  plaintiff  respondents  for  an  order 
requiring  defendant  appellant  to  give  a  farther 
and  additional  undertaking  as  a  condition  to 
further  maintenance  of  stay  of  execution  pend- 
ing appeal,  to  review  the  action  of  the  trial  court 
in  fixing  the  amount  of  the  undertaking  to  be 
given  to  stay  execotion. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2244 ;   Dec.  Dig.  «=9476.] 

In  Bank.  Action  by  3.  W.  Jameson  and  an- 
other against  the  Chanslor-Canfleld  Midway 
Oil  Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appealed,  and  plaintiffs  ap- 
ply for  an  order  requiring  defendant  to  give 
a  farther  and  additional  undertaking,  in  an 
amount  to  be  fixed,  as  a  condition  to  the 
fartlier  maintenance  of  the  stay  ot  execu- 
thta.    Api^cation  denied. 

B.  W.  Camp,  H.  W.  Beed,  U.  T.  dottelter, 
aH  <st  Los  Angeles,  and  Oscar  Sutro,  of  San 
Francisco,  for  appellant  Waters  &  Ooodoell, 
of  San  BemardliK>k  for  respondents. 

ANGBLLOTTI,  O.  J.  Bespondents  obtain- 
ed a  Judgment  against  the  defendant  In  the 
superior  court  adjudging  them  to  be  the  own- 
ers and  entitled  to  the  possession  of  an  undi- 
vided three-fourths  of  certain  lands,  and  sub- 
stantially directing  that  possession  thereof 
be  delivered  to  them.  Defendant  appealed  to 
this  court  from  such  Judgment,  and  the  ap- 
peal is  now  pending  herein.  Desiring  to 
stay  execution  of  the  Judgment  pending  ap- 
peal, defendant  sought  In  the  trial  court  an 
order  fixing  the  amount  of  the  necessary  un- 
dertaking, and,  according  to  the  afiSdavlt  of 
respondents  filed  in  this  application,  "said 
sai)erlor  court,  upon  due  proceedings  had 
thereupon  made  an  order  fixing  the  amount 
of  the  undertaking  to  be  given  to  stay  such 
execution  in  the  sum  of  $500,000,  and  there- 
upon said  defendant  gave  such  undertaking  In 
said  sum,  and  execution  of  said  Judgment  has 
been  and  Is  thereby  stayed."  Respondents 
now  seek  from  this  court  an  order  requiring 
appellant  to  give  a  further  and  additional 
Tiiidertaklng  in  an  amount  to  be  fixed  by  us 
as  a  condition  to  the  further  maintenance  of 
the  stay. 

[1  ]  The  claim  Is  not  that  a  surety  or  sure- 
ties on  the  undertaking  already  given  has  or 
bave  become  Insufficient  or  that  such  under- 
taldng  Is  Inadequate  as  security  to  the  full 
amoant  specified  therein,  a  matter  as  to 
which  relief  could  be  obtained  in  the  court 
from  which  the  appeal  was  taken  (Code  Civ. 
Proa  I  954),  but  that  such  undertaking  is*  In 
amount  insufficient  to  protect  them  in  the 
event  of  the  affirmance  of  the  Judgment,  a 
matter  as  to  which  relief  cannot  now  be  ob- 
tained from  the  lower  court.  It  appears 
from  such  affidavit  that  the  land  consists  of 
numerous  mining  claims  valuable  chiefly  tor 
deposits  of  i)etroIeum  therein,  and  that  de- 
fendant for  years  prior  to  end  ever  since  the 


entry  of  the  Judgment  has  been  operating  on 
the  same  for  the  production  of  petroleum 
therefrom,  and  has  been  extracting  large 
quantities  of  petroleum  therefrom.  It  Is 
claimed  that  the  Interest  of  respondents  in 
the  petroleum  so  extracted  already  far  ex- 
ceeds in  value  the  amount  speclQed  in  said 
undertaking. 

[2-4]  It  is  contended  by  appellant  that,  tra- 
der such'  circumstances,  this  court  has  no 
power  to  require  further  security  as  a  con- 
dition to  the  maintenance  of  the  stay  of  ex- 
ecution of  the  Judgment  In  view  of  our 
statutory  provisions  relative  to  the  matter, 
we  are  satisfied  that  the  claim  of  appellant 
in  this  regard  is  well  founded. 

By  certain  sections  of  our  Code  of  Civil 
Procedure  (sections  942,  943,  944,  and  945) 
it  Is  provided  that  Judgments  or  orders  In 
various  specified  cases  cannot  be  stayed  by 
an  appeal  except  by  the  giving  of  a  stay  un- 
dertaking, or  the  deposit  with  a  specified 
officer  of  documents  or  personal  property  or- 
dered assigned  or  delivered,  or  the  execu- 
tion and  delivery  to  the  clerk  of  the  court 
of  a  conveyance  or  other  instrument  directed 
to  be  executed.  This  case,  the  Judgment  be- 
ing one  directing  the  delivery  of  the  posses- 
sion of  real  property,  comes  within  the  pro- 
visions of  section  945,  which  provides  that 
the  execution  of  such  a  Judgment  cannot  be 
stayed — 

"unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant  *  *  *  to  the  effect 
that  during  the  possession  of  such  property  by 
the  appellant  he  will  not  commit,  or  suffer  to  be 
committed,  any  waste  thereon,  and  that  if  the 
Judgment  be  affirmed,  or  the  appeal  dismissed, 
he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  the  sum  to 
be  fixed  by  the  Judge  of  the  court  by  which  the 
judgment  was  rendered,  or  order  made,  and 
which  must  be  specified  in  the  undertaking." 

By  section  946  of  the  Code  of  Civil  Pro- 
cedure it  is  provided  that: 

"Whenever  an  appeal  is  perfected,  as  provided 
in  the  preceding  section  of  this  chapter,  it  stays 
all  further  proceedings  in  the  court  below  upon 
the  judgment  or  order  appealed  from,  or  upon 
the  matters  embraced  therein." 

Provision  is  made  that  the  sureties  may  be 
required  to  Justify  before  a  Judge  of  the  court 
below  on  proper  notice,  and  that  unless  they 
so  Justify  when  required,  execution  of  the 
Judgment  or  order  is  no  longer  stayed  (Code 
Civ.  Proa  {  948),  and  also  that  the  Judge  of 
the  court  from  which  the  appeal  Is  taken  may 
require  a  new  bond  as  a  condition  to  the 
maintenance  of  the  stay  whenever  It  Is  made 
to  appear  "that  a  surety  or  sureties  upon  an 
appeal  bond  from  any  cause  has  or  have  be- 
come insufficient,  and  the  bond  or  under- 
taking Inadequate  as  security  for  the  pay- 
ment of  the  Judgment  appealed  from,  or  that 
the  bond  has  been  lost  or  destroyed"  (Code 
Civ.  Proc.  I  954;  Mersfelder  v.  Spring,  136 
Cal.  619,  69  CaL  251).     The  only  way  in 
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wblch  a  Judgment  can  be  legally  enforced  nn- 
der  our  law  is  ttirough  the  process  of  the 
court  by  which  the  Judgment  is  given.  It 
thus  appears  that  In  such  a  case  as  the  one 
before  us  the  law  expressly  declares  that  the 
execution  of  the  Judgment  shall  be  perma- 
nently stayed  pending  appeal  upon  the  giving 
of  the  undertaking  prescribed  by  section  046, 
that  is,  an  undertaking  in  such  sum  as  may 
"be  fixed  by  the  Judge  of  the  court  by 
which  the  Judgment  was  rendered  or  order 
made,"  except  only  when  there  Is  a  failure 
of  sureties  to  Justify  as  required  by  section 
948,  or  an  order  made  by  such  Judge  for  a 
new  bond  under  the  circumstances  specified 
in  section  054.  There  Is  no  room  for  doubt. 
Id  view  of  the  language  of  the  statutory  pro- 
vision, that  it  was  the  intention  of  the  Legis- 
lature to  provide  for  a  permanent  stay  pend- 
ing appeal  upon  the  giving  of  such  an  under- 
taking. The  Judge  of  the  court  by  which  the 
Judgment  was  given  or  order  made  was  final- 
ly to  fix  the  amount  of  the  undertaking,  such 
amount  as  in  bis  Judgment  would  secure  the 
respondent  against  waste  and  loas  of  the 
value  of  the  use  and  occupation  of  the  prop- 
erty. His  order  in  this  respect  was  to  be 
an  adjudication  as  to  the  amount  of  security 
to  bet^ven  to  effect  a  permanent  stay  pend- 
ing appeal,  described  in  Doudeil  v.  Shoo,  1S9 
Cal.  50,  100  Fac.  615,  as  "the  sUtutory  stay 
of  proceedings."  The  law  declares,  in  sub- 
stance, that  when  the  security  so  required  is 
once  given,  the  status,  in  so  far  as  the  mat- 
ter of  stay  pending  appeal  is  concerned,  is 
Irrevocably  settled,  save  as  It  may  be  affect- 
ed by  proceedings  in  the  trial  court  under 
section  048  or  section  954.  The  fact  that  the 
Legislature  has  made  provision  in  section 
954  for  the  requirement  by  the  lower  court  of 
a  new  bond  when  a  surety  or  sureties  become 
insufficient,  or  the  original  bond  is  lost  or 
destroyed,  but  emphasizes  what  the  language 
of  sections  046  and  946,  already  referred  to, 
clearly  shows  in  this  regard.  It  Is  to  be 
doubted  whether  the  order  of  the  Judge  fix- 
ing the  amount  of  such  undertaking  is  appeal- 
able. If  It  be  conceded,  as  claimed  by  re- 
spondents, that  It  is  not  appealable,  we  sim- 
ply have  a  case  where  the  Legislature  has 
designated  that  officer  as  a  tribunal  to  de- 
termine that  question,  and  has  provided  no 
mode  by  which  his  conclusion  may  be  review- 
ed, thus  making  his  decision  conclusive,  pre- 
cisely the  situation  that  has  been  held  to 
exist  with  relation  to  the  Justification  of  the 
sureties  when  excepted  to  under  section  948. 
See  Boyer  v.  Superior  Court,  110  Cal.  401, 
42  l-ac.  802;  Kreling  v.  Krellng,  116  Cal.  458, 
48  Pac.  383.  Certainly  there  is  no  authority 
tn  this  court  to  review  the  action  of  the  Judge 
in  such  a  proceeding  as  the  one  before  us. 

What  then  is  the  situation  here?  We  have 
an  appeal  from  a  Judgment  as  to  which  the 
law  provides  that,  by  virtue  of  wliat  has  been 
done,  the  giving  of  a  proper  undertaking  in 
an  amount  fixed  by  the  Judge,  there  shall 


be  a  stay  of  execution  pending  Hie  determina- 
tion of  the  appeaL  We  are  asked  to  make 
an  order  requiring  further  security  of  tbe 
applicant  as  a  condition  to  the  maintenance 
of  the  stay  whidi  has  already  been  given  by 
the  law.  This  la  asked  upon  the  ground  tbat 
the  amount  fixed  by  the  Judge  as  the  amount 
of  the  undertaking  Is  not  sufficient  to  com- 
pletely protect  respondents  in  the  event  of 
affirmance.  Admitting  that  there  la  no  stat- 
utory authority  for  such  action  on  the  part 
of  this  court,  it  is  urged  that  the  court  has 
the  Inherent  power  to  so  protect  a  respond- 
ent from  loss  by  reason  of  the  appeal.  Learn- 
ed counsel  say  that  "there  is  no  statutory  de- 
nial of  such  power,"  and  that  a  court's  in- 
herent power  can  sometimes  be  Invoked  In 
cases  for  whidi  the  Legislature  has  failed  to 
make  provision.  We  are  clearly  of  the  opin- 
ion that  in  the  provisions  of  law  we  have  al- 
ready referred  to  there  Is  a  statutory  denial 
of  any  such  ix>wer.  13ioae  provIsloDB  in  ef- 
fect practically  say  that  upon  the  giving  of 
the  undertaking  in  the  amount  prescribed  by 
the  Judge  of  the  lower  court  the  execution 
of  the  Judgment  shall  be  stayed  until  the  de- 
termination of  the  appeal,  save  In  the  In- 
stances speclfled  in  section  048  and  954,  Code 
of  Civil  Procedure.  The  statute  so  provid- 
ing, we  necessarily  have  a  "statutory  denial 
of  power"  as  to  any  tribunal  to  affect  the 
stay  given  by  the  law.  The  situation  in  this 
regard  is  the  same  as  in  the  cases  covered 
by  section  949,  Code  of  Civil  Procedure,  In 
which  no  bond  Is  essential  to  stay  the  Jud;;- 
ment,  but  as  to  which  it  is  provided  that 
the  mere  "perfecting  of  an  appeal  •  •  • 
stays  proceedings  in  the  court  below  upon  the 
Judgment  or  order  appealed  from,"  thus  ex- 
pressly commanding  a  stay  pending  appeal 
and  completely  denying  power  in  any  court 
to  order  otherwise.  Has  an  appellate  court 
inherent  power  under  such  circumstances  to 
require  an  appellant  to  give  such  security  as 
it  deems  necessary  to  the  protection  of  a 
respondent,  as  a  condition  to  a  maintenance 
of  the  stay  thus  given  by  the  law?  Over 
and  over  again  this  court,  as  to  cases  so 
covered  by  section  940,  has  regarded  the 
statute  as  entirely  settling  the  matter  of  stay, 
and  granted  supersedeas  without  requiring 
security,  solely  because  the  law  gave  that 
effect  to  the  appeal,  entirely  regardless  of 
the  question  whether  respondent  might  suffer 
injury  by  reason  of  the  stay.  The  same  Is 
true  as  to  cases  covered,  as  Is  this,  by  seo- 
tion  945  (see  Boyer  v.  Superior  Court.  110 
Cal.  401,  42  Pac.  892;  Kreling  v.  KreUng. 
116  Cal.  458,  48  Pac.  383),  cases  In  whldi 
the  ^legislature  has  provided  for  security  In 
an  amount  to  be  fixed  by  a  designated  tribn- 
nal,  viz.  the  Judge  of  the  court  by  which  the 
Judgment  was  given  or  order  made.  No  de- 
cision of  this  court  has  been  dted  that  can  be 
held  to  sustain  the  proposition  that,  where 
the  statutes  fully  cover  such  a  matter  as  the 
one  here  involved,  an  appelli^  court  has  in- 
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at  power  to  make  proTl8lo&  contrary  to 
statute.  The  wbole  course  of  oar  de- 
Ds  Is  opposed  to  any  such  view,  and  we 
lot  understand  learned  connsel  for  re- 
dents  to  contend  to  the  contrary;  their 
:y  being  that  the  matter  la  not  one  which 
fact  covered  by  the  statute.  The  con- 
ing effect  of  the  statute  in  such  a  matter 
clearly,  recognized  by  this  court  In  such 
I  as  ClunesB  t.  Bowen,  13S  Cal.  660,  67 
1048.  In  that  case  It  was  said  that  the 
lotion  of  section  1176,  CJode  of  ClvU  Pro- 
re  "takes  the  case  at  bar  out  of  the  rule 
ired  In  HIU  V.  Flnolgan,  64  Cal.  403, 
ppllcable  to  ordinary  .cItU  cases  with 
>ct  to  which  there  ts  no  such  reetrlc- 

i  are  satlsfled  that  It  must  be  held  that 
natter  as  to  which  relief  Is  sought  from 
I  one  fully  regulated  by  statute  In  this 
,  and  that  lu  view  of  oar  statutory  provl- 
:  we  have  no  right  to  require  additional 
Ity  as  a  condition  to  the  malnteD.ance  of 
ther  stay  of  execution  of  judgment, 
e  application  Is  denied. 

!  concur:   SHAW,  J. ;   SLOSS,  J. ;  MEI> 
J.;  LORIGAN.J.;  LA.WLOE,  J. 


LANDt.  McCARTHTetaL    (S.  F.  n07.) 

reme  Ck>uit  of  OaHfomla.     Oct.  80,  1910. 
Rehearing  Denied  Not.  27,  1916.) 

;n-dob  and  Pttschaser  «=»3(3)  —  Con- 
ICT  TO  Sbu,. 
writinK  addressed  to  brokers,  agreeing  to 
lot  for  13,000,  was  not  a  yalid  contract  to 
nerely  authorizing  tlie  brokers  at  most  to 
I  suitable  purchaser,  without  binding  the 
■  to  make  a  contract  of  sale  to  any  person., 
.  Note.— For  other  cases,  see  Voidor  and 
laser,  Cent.  Dig.  {  3;   Dec.  Dig.  «=>3(3).] 

AUDs,  Stattttb  or  «s>116(S)  —  Rkaltt 
)KEBs— Necbssitt  roB  Wsrrneif  Axtthob- 
TO  Seu> 

y  Civ.  Code,  |  1624,  sabd.  5,  an  agent's 
rity  to  make  a  contract  to  sell  his  prind' 
land  is  not  valid,  unless  in  writing  and' 
I  by  the  principal. 

.  Note. — For  other  cases,  see  Frauds,  Stat- 
h  Cent.  Dig.  »  255,  256,  260;  Dec.  Dig. 
.6(5).] 

AXTDS,  Statutk  or  «=»106(4)  —  "Mbvo- 

dum"— Deed. 

deed,  deposited  with  a  third  person  for  de- 

to  the  grantees  upon  their  payment  of 
■ice  for  the  land,  which  recited  a  consider- 
of  $10.  was  not  a  memorandum  of  tie 
)r's  oral  contract  to  sell  for  $3,000  snffi- 
to  satiafy  the  statute  of  frauds. 

Note. — For  other  cases,  see  Frauds,  Stat- 
f,    Gent    Dig.    {    220;     Dec.    Dig.    «=» 

other  definitions,  see  Words  and  Phrases, 
and  Second  Series,  Memorandum;] 

3BOWS  4=34  —  Dkuvkbt  —  Deposit  fob 
.ivsBT  on  Payment. 
le  deposit  of  a  deed  with  a  third  person  to 
ivered  to  the  grantees  upon  payment  of  the 
for  the  land  fixed  by  the  grantor  is  not  a 


delivery  in  escrow,  where- thera  was  no  prior  or 
contemporaneous  contract  of  sale  of  the  land 
of  which  the  delivery  of  tiie  deed  was  to  b» 
the  consummation. 

[Ed.  Note.— For  other  cases,  see  Shcrowa, 
Cent.  Dig.  {  7;  Dec.  Dig.  «=>4.] 

5.  Deeds  «=»68(4)— Dxutxbt  to  Thibd  Feb- 

BON   VOB  DeUVEBT   OH  PAniXNT— DBATB  OV 

Gbantob. 
Where  the  grantor  of  land  delivered  her  deed 
to  a  third  person  to  be  held  until  payment  of  the 
pnrcliaae  money  by  the  grantees,  prior  to  such 
payment,  or  part  thereof,  the  delivery  was  noth- 
mg  but  an  offer  or  proposal  which  the  grantor 
had  the  legal  right  to  witlidraw,  her  death  ter- 
minating and  revoking  the  offer  and  the  antbor- 
ity  of  the  third  person  to  accept  payment  and 
deliver  the  deed,  the  third  party  being  only  a 
voluntary  agent  of  the  grantor  to  hold  the  deed 
subject  to  her  order. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Oent. 
Dig.  1184;   Dec.  Dig.  <S=>58(4).] 

6.  EsCBOws  ®=>4— Dblivbby  in  Esobow. 

Where,  after  the  grantor  of  land  deposited 
her -deed  with  a  third  party  for  ddivery  to  the 
grantees  upon  their  payment  of  the  price,  the 
grantees  consented  that  the  third  party  might  re- 
tain the  deed  until  they  were  ready  to  pay,  the 
deed  was  not  converted  into  a  valid  escrow;  no 
consideration  liaving  passed,  and  the  grantees 
remaining  without  beneficial  interest  until  pay- 
ment. 

[£M.  Note.— For  other  cases,  aee  Escrows, 
Cent  Dig.  {  7;   Dec  Dig.  <8=»4.] 

7.  Gifts  «=»18(1)— Gift  Intkb  Vrvoft— Lack 

or   CoNSUIOfATION. 

Where  the  owner  of  land,  to  effect  a  ^ft  ot 
money,  made  a  deed  to  the  land  and  deposited  it 
with  her  prospective  donee  under  instructions 
to  deliver  to  the  grantees  only  upon  payment  of 
13,000  for  the  land,  which  the  donee  should  keep, 
previously  to  payment  or  tender  of  the  money  by 
the  grantees,  no  right  vested  in  the  donee  to  the 
money. 

[Ed,  Note. — For  other  cases,  see  Gifts,  Gent. 
Dig.  H  29,  30,  82,  88;  Dec.  Dig.  «=9l8(l).] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  to  quiet  title  by  Patrick  Holland, 
administrator  of  the  estate  of  Mary  A.  Hol- 
land, deceased,  against  Julia  McCarthy  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

W.  E.  Cashman,  of  San  Francisco  (R.  M. 
F.  Soto,  of  San  Francisco,  of  connsel),  for 
appellant  William  A.  Kelly,  of  San  Francia- 
CO,  for  reapondeata, 

SHAW,  J.  The  plalntlfl  ai^eals  from  the 
Judgment  below.  The  complaint  statea  a 
cause  of  action  to  quiet  title  to  a  lot  in  San 
Francisco.  In  addition  to  the  usual  allega- 
tions It  states  that  the  defendant  McCarthy 
has  in  her  possession  a  deed  signed  and  ac- 
knowledged by  the  decedent  Mary  A.  Holland, 
purporting  to  convey  the  lot  to  the  McDer- 
motts,  but  that  said  deed  liad  never  been  de- 
livered. Tne  prayer  is  t<a  Judgment  quieting 
title,  and  for  the  dellvei7  np  of  the  deed  for 
cancellation.  The  court  gave  Jadgm^it  that 
McCarthy  delivered  the  deed  to  the  Mo 
Dermotts,  Upon  tbe  paym^t  by  them  to  her 
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of  $3,000  to  be  kept  by  her  for  her  own  use, 
%nd  declaring  that  when  the  money  was  paid 
and  the  deed  so  delivered  the-  McDermotts 
would  be  the  owners  of  the  lot,  and  that  the 
plaintiff  has  no  Interest  In  the  lot,  either  as 
administrator  of  said  estate  or  otherwise. 

The  facts  relating  to  the  title  and  to  said 
deed  may  be  briefly  stated.  On  April  20, 
1911,  Mary  A.  Holland  was  the  owner  of  the 
lot.  On  that  date  A.  G.  Sala,  James  W.  Do- 
berty,  and  the  defendant  Julia  McCarthy 
called  on  her  at  her  home.  Doherty  was  a 
notary  public,  Mary  A.  Holland,  in  the 
presence  of  the  other  three  persons,  then  sign- 
ed the  deed  In-  controversy  and  acknowledged 
its  execution  before  Doherty  as  notary  pnbUc, 
who  therenpon  made  and  attached  to  the 
deed  his  official  certificate  to  that  effect. 
Mary. A.  Holland  then  handed  the  deed  to 
Jnlla  McCarthy,  saying  to  her  that  it  should 
be  delivered  by  her  to  the  McDermotts  upon 
the  payment  of  the  sum  of  $3,100,  and  that 
when  she  received  the  $3,100  she  should  give 
$100  to  Sala  for  his  commission  and  keep 
,  the  $3,000  for  herself.  The  deed  was  in  the 
usual  form.  It  purported  to  convey  the  lot, 
in  consideration  of  $10,  to  James  K.  McDer- 
mott  and  Mary  McDermott,  husband  and 
wife.  After  this  disposition  of  the  deed  Mary 
A.  Holland  signed  and  delivered  to  Sala  an 
Instrument  in  writing  as  follows: 

"Apr.  20,  1911. 

"To  Sala  &  Sala:  I  hereby  agree  to  sell  that 
certain  lot  on  the  west  side  of  Capp  St.  155  feet 
north  of  18th  street.  Size  30x122  V^  feet,  at 
the  price  of  $3,000.  Mar;  A.  Holland. 

-WitDess,  A.'  G.  Sala." 

On  the  same  day,  prior  to  the  visit  to 
Mary  A.  Holland,  Sala  and  the  McDermotts 
had  executed  a  contract,  the  material  parts 
whereof  are  as  follows: 

"San  Francisco,  CaL,  April  20, 1911. 
'  "Received  of  Jas.  and  Mary  McDermott  the 
sum  of  three  hundred  and  ten  dollars,  being  de- 
posit on  account  of 'thirty-one  hundred  dollars, 
tbe  purchase  price  of  the  property  this  day  sold 
to  them  and  snbject  to  the  owners  approv^  sit- 
uate *  •  *  (then  follows  .the  description  of 
tbe  lot  in  controversy  and  certain  provisions  for 
sixty  days  time  to  examine  title,  and  that  the 
price  was  to  be  paid  in  cash  on  tender  of  a  deed 
conveying  good  title).  Sala  &  Sala. 

"A.  G.  Sala. 
~  "I,  the  said  Jas.  and  Mary  McDermott,  hereby 
agree  to  purchase  the  above-described  property, 
and  to  comply  with  all  conditions  herein  con- 
tained. Jas.  and  Mary  McDermott, 

"By  Mary  McDermott." 

No  money  was .  paid  as  recited  in  said 
agreement,  or  at  all.  on  the  purchase  price 
and  sale.  Neither  of  the  McDermotts  ever 
saw  Mary  A.  Holland  or  had  any  agreement 
or  communication  with  her,  nor  did  they  ever 
pay  or  tender  tlie  price  of  tbe  lot,  or  any  part 
of  It,  to  any  person.  A  few  days  after  April 
20,  1911,  Mary  McDermott  caUed  on  Julia 
McCarthy,  saw  the  deed  in  McCarthy's  pos- 
session, was  told  by  McCarthy  that  when  the 
McDermotts. paid  the  $3,000  the  deed  would 
■be  delivered  to  them,  and  Mary  McDermott 
then  said  that  they  would  give  ber  (Mo- 


Carthyj  the  $8,d06  when  she  (McCartby)  gave 
them  the  deed.  Nothing  further  was  aald  or 
done  then  or  afterward  relating  to  the  sale 
or  to  the  completion  thereof.  Mary  A.  Hol- 
land died  on  May  7,  1911. 

[11  The  instrument  signed  by  Mary  A.  Hol- 
land, addressed  to  Sala  &  Sala,  was  not  a 
valid  contract  by  her  to  sell  the  lot  to  the 
McDermotts,  or  to  any  other  person.  Sala 
ft  Sala  were  real  estate  brokers.  At  most, 
that  instrument  merely  tmthorized  tbem 
to  And  a  suitable  purchaser,  without  bind- 
ing the  owner  to  make  a  sale  if  a  parduuCT 
were  found,  and  we  do  not  say  that  It  is 
valid  for  that  purpose.  It  did  not  antlior- 
ize  Sala  &  Sala  to  make  a  contract  of  sale 
for  Mary  A.  Holland  to  any  person.  Grant  v. 
Ede,  86  Cal.  420,  24  Pac.  890,  20  Am.  St.  Vbev- 
237 ;  Swain  t.  Bumette,  89  CaL  669,  26  Pac: 
1098. 

[2]  From  the  propositions  last  stated,  it 
follows  that  the  contract  between  Sala  t 
Sala  and  the  McDermotts  was  not  binding  oo 
Mary  A.  Holland.  It  does  not  even  purport 
to  bind  her  or  to  be  made  in  her  bebaU;  or 
as  her  contractt  but  even  If  It  did,  it  woald 
be  invalid,  so  far  as  die  is  concerned,  for  tbe 
reason  that  the  brokers  had  no  aothority  In 
writing  to  make  a  contract  of  sale  Cor  ber. 
An  agent's  authority  to  make  a  contract  to 
sell  th^  land,  of  his  principal  is  not  valid 
unless  it  is  In  writing  and '  signed  by  the 
principal.  Civ.  Code,  {  1624,  subd.  6.  It  may 
be  added  that  there  is  no  evidence  that  they, 
or  either  of  them,  had  from  her  even  verbal 
authority  to  make  such  cwitract  for  her. 

[S,  4]  Tbe  only  fonndation,  therefore,  for 
the  claim  that  the  McDermotts,  or  Jalla 
McCarthy,  bad  any  right  or  Interest  In  the 
lot,  or  Its  proceeds,  lies  In  the  delivery  of 
the  deed  to  Julia  McCartby.  This  deposit, 
as  we  have  seen,  was  not  made  In  pnrsaance 
of  any  prior  contract  between  Mary  A.  Hol- 
land and  the  McDermotts,  or  McCartliy,  for 
the  sale  pf  the  lot.  It  was  not  done  to  carry 
out  any  such  contract,  oral  or  writ  tea.  for, 
so  far  as  appears,  none  had  been  made 
There  is  no  evidence  thAt  any  sudi  agreement 
was  made  at  the  time  of  the  deposit.  Tbe 
McDermotts  were  not  present  at  that  time, 
and  none  of  those  present  was  autborlzed 
to  act  or  contract  for  them,  or  either  of  tbem. 
or  assumed  to  do  so. 

The  case,  then,  stands  thus:  Mary  A.  Hol- 
land was  willing  to  sell  the  lot  for  caab  at 
the  price  of  $3,100,  and,  apparently,  she 
desired  to  do  so  and  make  a  gift  of  the  pro- 
ceeds to  Julia  McCarthy.  She  was,  as  we 
may  Infer,  informed  that  the  McI>ermotts 
were  willing  to  buy  the  lot  at  that  price. 
Thereupon  &he  executed  this  deed  purport- 
ing to  convey  It  to  them  and  deported  tt 
with  McCarthy,  with  Instructions  to  her  to 
deliver  It  to  the  grantees  on  payment  of 
^,100,  and  to  keep  the  money  for  herself, 
except  tbe  $100  to  be  paid  to  Sala.  Tbe 
promise  of  the  McDermotU^that  tb«r  .woald 
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the  price  on  dellveiy  df  tbe  deed  was 
le  afterwards  and  to  tbe  depositary  only. 
Ices  not  appear  ttaat  It  was  ever  oommn- 
Lted  to  Mary  A.  Holland,  the  owner,  or 
t  the  depositary  had  any  atithorlty  from 
owner  to  make  any  contract  or  agreement 
:emiug  the  lot  except  to  deliver  the  deed 
n  payment  of  the  $3,100,  none  of  which 
I  ever  paid.  In  this  condition  of  the  af- 
'  Mary  A.  Holland  died, 
he  case  is  similar  in  principle  to  Fitch 
Junch,  80  Cal.  212.  Mrs.  Fitch,  the  own- 
deposited  with  Norton  a  deed  to  Bunch 
)e  kept  by  Norton,  pending  negotiations 
a  sale  of  the  land  to  ber  by  Bundi  and 
le  delivered  to  Bunch  on  the  order  of  ber 
nt,  If  the  sale  was  agreed  upon.  She  de- 
ed to  make  the  sale,  but  an  order  was 
>n  to  Norton,  by  her  agent,  for  the  de- 
ry  of  the  deed.  Before  that  order  was 
)n  she  sued  Norton  to  enjoin  such  de- 
ry.  Discussing  the  effect  of  tbe  deposit 
1  valid  delivery  in  escxow,  the  court  said: 
'lot  only  must  there  be  sufScient  parties,  a 
)er  subject-matter  and  a  consideration,  but 

parties    must    have    actually    contracted. 

>  *  The  grantor  must  have  sold  and  the 
itee  must  have  purchased  the  land.  A  pro- 
il  to  sell,  or  a  proposal  to  buy,  though  stated 
rriting,  will  not  be  sufficient  The  minds  of 
parties  must  have  met,  the  terms  have  been 
:ed  upon,  and  both  must  have  assented  to  the 
rument  as  a  conveyance  of  the  land,  which 
grantor  would  then  have  delivered,  and  the 
itee  received,  except  for  the  agreement  then 
le  that  it  be  delivered  to  a  third  person,  to 
kept  untU  some  specified  condition  is  per- 
iled by  the  grantee,  and  thereupon  to  be  de- 
red  to  him  by  such  third  person.  The  actual 
:ract  of  sale  on  the  one  side,  and  of  purchase 
the  other,  is  as  essential  to  constitute  the 
rument  an  escrow,  as  that  it  be  executed  by 
grantor;  and  until  both  parties  have  definite- 
ssented  to  the  contract,  the  instrument  exe- 
d  by  tbe  proposed  grantor,  though  in  form  a 
I,  is  neither  a  deed  nor  an  escrow;  and  it 
es  no  difference  whether  the  instrument  re- 
as  in  the  possession  of  the  nominal  grantor 

>  placed  in  the  hands  of  a  third  person,  pend- 
the  proposals  for  sale  or  purchase." 

similar  question  arose  In  Cagger  v.  Lans- 
43  N.  T.  650.  Speaking  of  the  effect  of  a 
1  on  deposit  as  a  memorandvun  satisfying 
statute  of  frauds,  the  court  said: 
io  one  will  contend  that  a  contract  for  the 
of  land,  executed  by  the  vendor,  is  binding 
1  the  purdiaser,  unless  the  contract  is  de- 
■ed  to  and  accepted  by  tbe  pnrcbaser  as  a 
1  satraisting  contract.  A  delivery  in  escrow 
lot  bind  the  purchaser,  although  be  verbally 
uiscs  to  perform  the  condition.  Until  per- 
lance  and  acceptance  by  the  purchaser,  he 
t  liberty  to  abandon  tbe  contract." 

1  Cannon  v.  Handley,  72  Cal.  144,  18  Pac, 
it  is  said  that  an  oral  contract  of  sale 
ufflclent  to  make  a  deed  deposited  in  pur- 
ice  thereof  an  escrow,  and  that  the  deed, 
jslted  in  pursuance  of  such  oral  contract, 
sufficient  note  or  memorandom  in  writ- 
subscribed  by  the  party  to  be  charged 
latlsfy  the  statute  of  frauds  and  render 
contract  valid  and  enforceable.    In  that 
i  there  was  a  pfrlor  oral  contract  of  sale, 
statement  that  a  deed  ao  deposited  was 


a  snfBdent  memorandum  to  -satisfy  tbe  stat" 
ute  of  frauds  is  supported  by  citations  to 
Cagger  v.  Lansing,  67  Barb.  (N.  Y.)  421,  and 
Rntenberg  v.  Main,  47  CaL  214.  The  de- 
cision In  Rntenberg  v.  Main  does  not  discuss 
the  question.  The  decision  in  Cagger  v.  Lan- 
sing was  made  by  the  New  Tork  Supreme 
Court,  but  in  the  Court  of  Appeals  the  case 
was  reversed,  and  it  was  there  decided,  as 
Indicated  by  the  aj>ove  quotation  from  43  N. 
X.  550,  that  the  deed  did  not  constitute  a 
sufficient  memorandom  in  writing  to  take  the 
case  out  of  tbe  statute.  But,  however  this 
may  be  In  some  cases,  it  cannot  |>e  sucaes»- 
fully  claimed  that  the  deed  Inrolved-  In  -the 
present  case  is  snfildent  for  that  purpose. 
It  was  Introduced  in  evidence,  and,  as  stated. 
It  shows  a  consideration  of  only  $10.  There- 
fore, Instead  of  being  a  memorandum  of  the 
contract  on  which  defendants  rely,  it  Is  utter- 
ly inconsistent  therewith.  No  case  has  been 
dted,  and  we  have  found  none  where  the  de- 
posit of  a  deed  with  a  third  person  to  be 
delivered  to  tbe  grantee  only  upon  payment 
of  the  price  fixed  by  the  grantor,  has  been 
sustained  as  an.  eacrow,  where  there  was  no 
prior  or  contemporaneous  contract  of  sale 
of  wlildi  the  delivery,  of  the  deed  was  to  be 
the  consummation. 

[5, 1]  We  are  not  here  ooncemed  with  the 
case  (^  deeds  put  in  escrow,  for .  subsequent 
delivery'  npon  tbe  happening;'  of  a  future 
iBvent'Wlth  regard  to  wkich  the  grantee  has 
no  causative  function  and  In  which  the  de- 
livery Is  absolute,  tbe  grantor  retaining  no 
right  of  recall  or  revocation,  and  where  the 
transaction  Is  not  to  consummate  a  contract; 
of  sale,  but  for  tbe  purpose  of  effecting  a 
gift  Such  transactions  are  governed  by  a 
different  rule,  and  a  contract  Is  not  ah  es- 
sential part  thereof.  Here  no  rt^ht  to  re- 
voke or  recall  was  expressed  as  a  condition 
at  the  time  the  deed  was  handed  to  Julia  Mc- 
Carthy. But,  as  no  part  of  the  considera- 
tion was  paid,  this  was  not  necessary.  Mary 
A.  HoUand  had  the  right  to  recall  the  deed 
at  any  time  before  the  grantees  paid  the 
money  spedfled.  UntU  that  event,  Julia 
McCarthy  was  nothing  more  than  a  volun- 
tary agent  of  the  grantor  to  bold  tbe  deed 
subj'ect  to  her  order.  Only  vpon  the  pay- 
ment of  the  price  or  some  part  thereof  would 
the  grantees  have  a  beneficial  Interest  suf- 
ficient to  make  delivery  Irrevocable.  Prior 
to  such  payment  the  delivery  was'  nothing 
but  an  offer  or  proposal  wbldi  tbe  grantor 
had  tbe  legal  right  to  withdraw.  Her  death 
terminated  and  revoked  the  offer  and  the 
authority  of  Julia  McCarthy  as  her  agent 
subsequently  to  accept  the  money  and  deliv- 
er the  deed.  Selbel  ▼.  Higbam,  216  Mo.  132, 
115  S.  W.  087,  129  Am.  Bt  Rep.  602.  At  the 
time  of  her  death  she  had  not  parted  with 
the  title  nor  bound  herself  to  do  so,  and  It 
at  onoe  descended  to  and  vested  In  ber  heirs 
free  from  any  claims  of  the  defendants.  The 
consent  of  tbe  McDermotts,  after  Its  deposit, 
that  Julia  McCarthy  migl^t  retain  the  deed  t 
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until  they  were  ready  to  pay  the  money, 
did  not  convert  the  deed  Into  a  valid  escrow, 
for  no  consideration  passed  and  they  remain- 
ed, as  before,  wlthomt  benefldal  Interest,  and 
with  nothing  more  than  an  unaccepted  offer 
awaiting  their  acceptance.  No  Interest  could 
vest  In  them  sufflclent  to  make  the  escrow 
beyond  recall  without  payment  by  them  of 
gome  consideration. 

[7]  The  transaction  did  not  vest  in  JVilla 
McCarthy  any  right  to  the  $8,000.  It  was 
to  be  paid  by  the  McDermotts.  Inaismuch 
as  the  transaction  was  Inchoate  and  vested 
In  the  McDermotts  no  right  until  they  paid 
or  tendered  the  money.  It  necessarily  follows 
that  no  right  vested  In  the  defendant  Mc- 
Carthy. There  was,  at  best,  nothing  more  In 
her  favor  than  a  mere  Intention  on  the  part 
of  the  decedent  to  give  her  the  money  in  the 
event  that  it  was  paid,  which  intoit  she  did 
not  carry  out  in  her  lifetime.  Our  conclusion 
is  that  the  court  erred  in  giving  the  Judgment 
appealed  from,  and  that,  upon  the  facts  dis- 
closed by  the  evidence,  the  plaintiS  is  enti- 
tled to  judgment 

The  judgment  Is  reversed. 

Vt}o  concur:    SLOSB,  J.;  LAWLOB,  1. 


BAXTER  V.  BOEOB  at  aL    (L.  A.  8669.) 

(Supreme  Court  of  California.     Oct  28,  1910. 
Behearlng  Denied  Nov.  27,  1016.) 

1.  Appeal  and  Bbbob  «=»70(1>— JnnoiiBins 
Appkaiabui. 

Judgment  after  plaintifTB  refusal  to  amend 
when^emurrers  to  the  complaint  were  sustained, 
in  favor  of  three  defendants  in  suit  to  avoid  a 
deed  under  wbidi  they  claimed,  but  not  affecting 
their  mortguee,  who  waa  made  a  party,  ia  nev- 
erthelesa  a  final  judgment  as  to  them  and  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  484,  480-193;  Dec.  Dig. 
<«=>79(1).] 

2,  BXEOUTOBS    AND    AniaNU9TBATOBB   «S>29(Z) 

— Appointmknt— Vaxjditt. 
Bill  by  one  heir  attacking  appointment  of 
administrator  is  demurrable  if  it  recites  appli- 
cation by  another  hdr  for  appointment  of  the 
appointee. 

[Ed.  Notev— For  other  cases,  see  Eixecutoia 
and  Administrators,  Cent  Dig.  i  178;  Dec.  Dig. 
«=>29(2).] 

8.  ExECUTOBS  AND  Adionistbatobs  4=929(2) 

—Appointment— Validity. 
Bill  by  one  heir,  attacking  appointment  of 
administrator,  showing  that  deceased  intestate 
was  a  nonresident,  and  that  her  husband  nomi- 
nated the  administrator,  does  not  reveal  any 
right  to  attack  that  appointment  collaterally 
by  suit  to  avoid  administrator's  deed  for  minor 
irregularities  in  signatures  to  application  for 
appointment  since  it  shows  the  jurisdiction  and 
appointment  and  actual  action  at  the  court's 
direction,  and  is,  as  against  collateral  attack, 
conclusive  as  to  due  appointment 

[Ed,  Note.— For  other  cajsee,  see  Executors  and 
Administrators,  Cent  Dig.  {  178;  Dec.  Dig.  <S=9 
20(2).] 

In  Bank.  Appeal  from  Superior  OOort, 
Orange  County;  Frank  F.  Oster,  Judge. 


Suit  by  Malcolm  Baxter,  Jr.,  agalns; 
Charles  A.  Boege,  wife,  and  others.  Judg- 
ment for  defendants,  and  plalntlfl  appeals, 
and  defendants  move  to  dismiss  the  appeaL 
Motion  denied,  and  judgment  affirmed. 

A.  W.  Ashbum,  of  Los  Angeles,  and  H.  C. 
Head,  of  Santa  Ana,  for  appellant  Williams 
&  Butan,  R.  T.  WlUlams,  and  A.  W.  Rutan. 
all  of  Santa  Ana,  and  F.  C.  Spencer,  of  Ana- 
helm,  for  respondents. 

MELVIN,  J.  Plalntur,  as  assignee  of  the 
heirs  of  Christina  E.  Romer,  brought  a  suit 
In  equity  to  avoid  the  effect  of  a  deed  by 
which  the  defendant  Chester  Spencer,  as  ad- 
ministrator of  the  said  Christina  E.  Romer'a 
estate,  sought  to  convey  certain  real  property 
of  the  said  estate  to  one  Emma  M.  Hunter. 
Respondents  Charles  A.  and  Louise  Callow 
Boege  and  George  Vandenberg  are  daimanta 
to  the  title  of  Emma  M.  Hunter  under  sub- 
sequent conveyances.  All  of  the  said  respond- 
ents demurred  to  plaintiff's  amended  com- 
plaint Their  demurrers  were  sustained,  and, 
plaintiff  declining  to  amend,  judgmoit  waa 
entered  accordingly  against  him  and  In  favor 
of  the  three  respondents.  This  Judgment 
was  that  plaintiff  take  nothing  as  against  re- 
spondents; that  respondents  be  awarded 
costs;  and  that  as  to  them  the  action  be  dis- 
missed. The  defendant  Chester  Spencer  filed 
a  demurrer  to  the  amended  complaint,  but  the 
record  reveals  no  action  thereon  by  the  court 
Answers  were  filed  by  Oerman-Amerlcan 
Bank,  Frank  L.  Eastman,  and  Minnie  H. 
Eastman.  The  bank  asserted  a  lien  upon  the 
property  as  mortgagee  of  Emma  M.  Hunter, 
and  the  Eastmans  based  their  dalm  of  inter- 
est In  the  property  upon  a  mortgage  in  their 
favor  by  the  Boeges. 

[1]  Plalntlfl  has  appealed  from  the  Judg- 
ment, and  respondents  have  moved  to  dismiss 
the  appeal  upon  the  ground  that  no  final 
judgment  has  been  entered,  and  that  there- 
fore the  attempted  appeal  is  not  from  an  ap- 
pealable judgment  We  are  of  the  opinion 
that  the  motion  to  dismiss  the  appeal  should 
be  denied.  Bespondents  insist  that,  since  no 
judgment  will  be  regarded  as  final  unless 
all  necessary  Issues  of  law  and  tact  have 
been  determined  and  the  case  completely  dis- 
posed of  (citing  Freeman  on  Judgments  [4tta 
Ed.]  t  84),  plaintiff  can  have  no  right  of  ap- 
peal until  all  of  the  defendants  shall  have 
suffered  some  sort  of  judgment  against  them 
or  In  their  favor.  There  is  no  quiestlon  of  the 
correctness  of  the  rule  announced  by  Judge 
Freeman,  but  it  does  not  apply  to  this  case. 
Appellant  cites  Stockton  Combined  Harvester 
&  Agricultural  Worlu  v.  Glen's  Falls  Ins. 
Co.,  98  Cal.  557,  33  Pac.  033,  which  was*  an 
action  on  a  contract,  in  which  defendant  an- 
swered and  filed  a  cross-complaint  which 
plaintiff  answered.  Judgment  was  entered 
upon  the  Issues  raised  by  the  cross-complaint 
and  the  answer  thereto,  which  were  tried 
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flret  The  other  lasaea  In  the  case  being  nn- 
dlapoBed  of,  this  court  held  that  the  Judgment 
upon  the  issues  raised  by  the  cross-complaint 
and  the  answer  thereto  was  not  an  appealable 
final  judgmait  In  the  opinion  in  that  case 
it  was  said: 

"The  judgment  or  decree  of  December  19, 
1890.  denying  to  defendant  the  relief  demanded 
in  what  is  termed  its  'cross-complaint,'  was  not 
a  final  Judgment,  and  the  attemptedseparate 
appeal  therefrom  must  be  diraussed.  There  can 
be  but  one  final  judgment  in  an  action,  and  tbat 
is  one  which  in  effect  ends  the  suit  m  the  court 
in  which  it  is  entered,  and  finally  determines 
the  rights  of  the  parties  hi  relation  to  the  mat- 
ter in  controversy." 

It  wiU  appear  at  a  {^anee  that  the  question 
there  presented  was  not  Uke  the  one  before 
as  here.     In  that  case  there  were  but  two 
parties  to  the  action,  and  it  was,  of  course, 
necessary  to  determine  all  of  the  matters  in 
lltlgaUon  between  them.    In  the  case  at  bar 
the  controversy  between  the  plalntlfl  and  the 
respondents  was  adjudicated  and  determined 
upon  issues  of  law,  and  it  does  not  neces- 
sarily follow  that  because  the  matters  be- 
tween platntift  and  defendants,  other  than 
these  respondents,  remain  undetermined,  re- 
spondents must  therefore  await  trial  of  all 
issues   Involved    between   plaintUf    and    all 
other  defendants  before  any  final  Judgment 
may  be  entered  and  an  appeal  from  It  taken. 
In  Nolan  v.  Smith,  137  Cal.  360,  TO  Pac  168, 
the  action  was  against  Smith,  a  Justice  of  the 
peace,  and  the  two  sureties  on  his  official 
bond.     The  court  sustained  a  demurrer  of 
the  sureties  to  the  complaint  and  entered  a 
Judgment  in  their  favor  for  costs.    The  de- 
murrer of  Smith  was  overruled,  and  the  ac- 
tion was  still  pending  against  him.    The  ap- 
peal of  plaintur  from  the  jndgment  in  favor 
of  the  two  sureties  was  dismissed  upon  the 
ground  that  the  Judgment  was  not  final  be- 
cause all  of  the  issues  of  fact  necessary  to 
Ix  adjudged  had  not  been  determined.     In 
that  case  the  asserted  liability  of  the  defend- 
ants was  Joint  and  several  and  it  was  held 
tliat  only  one  final  Judgment  might  be  given 
In  the  action.    In  other  words,  the  rule  is 
that  any  set  of  parties  whose  Interests  are 
Identical  most  liave  the  controversy  as  to 
them  settled  before  any  final  Judgment  may 
be  entered.    No  given  set  of  parties  may  try 
the  case  piecemeal,  but  separate  parties,  if 
the  court  in  Its  discretion  so  directs,  may 
Utlgate  their  controversies   separately,   and 
may  proceed  to  final  Judgment  without  wait- 
ing for  Judgments  as  to  other  parties.     Sec- 
tion 578  of  the  Code  of  CJivll  Procedure  Is  as 
lOllowa: 

"In  an  action  against  several  defendants,  the 
court  may,  In  its  discretion,  render  Judgment 
against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others,  whenever  a  sev- 
eral Judgment  is  proper." 

In  Anglo-Callfomia  Bank  v.  Superior  Court, 
168  Cat  763,  96  Pac.  803,  it  appeared  that  the 
superior  court  had  made  an  order  that  cer- 
tain money  held  by  plalntlfT  be  paid  to  the 
receiver  of  the  California  Safe  Deposit  & 
160P.-68 


Trust  Company.  It  was  contended  that  the 
order  was  not  appealable  because  it  failed 
to  consider  the  rights  of  certain  Interveners 
and  was  not,  therefore,  final.  The  court  said: 
"The  rule  invoked  la  the  one  applied  in  Nolan 
V.  Smith,  187  Cal.  360  [70  Pac.  166],  to  the  ef- 
fect that  a  judgment  is  not  a  final  judgment 
within  the  meaning  of  section  939  of  the  Code 
of  Civil  Procedure  relative  to  appeals,  unless  it 
be  one  which  finally  disposes  of  the  rights  of 
all  the  parties  to  the  action  in  relation  to  the 
matter  m  controversy,  and  thus,  in  effect,  ends 
the  proceeding  in  the  court  in  which  it  is  enter- 
ed. *  •  •  The  whole  controversy  was  regard- 
ing the  present  disposition  of  the  money  in  the 
possession  of  plaintiff,  yhe  receiver  claims  that 
it  should  be  forthwith  delivered  to  him  by 
plaintiff,  the  interveners  claim  that  ^,349.77 
Qiereof  should  be  paid  to  them  by  plaintiff, 
and  sought  an  order  requiring  such  payment, 
and  the  plaintiff  claimed  that  it  should  not  be 
required  to  deliver  up  the  money  to  the  receiver 
in  the  face  of  the  adverse  claim  made  by  the 
interveners,  until  the  question  of  ownership  had 
been  determined.  The  order  made  purported  to 
dispose  of  this  whole  controversy  by  decreeing 
immediate  payment  by  plaintiff  of  the  whole 
amount  to  the  receiver,  and,  in  effect,  ended  in 
the  superior  court  the  particular  proceeding  un- 
der consideration.  We  are  satisfied  that  it  must 
be  held  to  be  an  adjudication  of  the  subject-mat- 
ter of  the  controversy  as  to  all  of  the  parties 
thereto." 


See,  also,  HUdebrand  v.  Superior  Coart, 
159  Pac.  147. 

The  court  has  power  to  render  a  several 
Judgment  by  default  against  one  of  two 
Joint  tort-feasors  and  allow  the  action  to  pro- 
ceed against  the  other.  Cole  v.  Roebllng  Con- 
struction Co.,  166  Cal.  443,  106  Pac.  256. 

The  Judgment  in  the  case  at  bar  in  favor 
of  respondents  is  not  inextricably  connected 
with  the  claims  of  the  mortgagees,  nor  with 
the  asserted  delinquencies  of  Chester  Spencer. 
If  plalntlfl  has  failed  in  bis  attempt  to  set 
aside  the  deeds  to  the  respondents,  the  Boeges 
and  Yandenberg,  It  makes  no  difference  who 
assert  rights  as  mortgagees  of  their  interest. 
It  is  our  opinion,  therefore,  that  the  Judg- 
ment entered  after  defanlt  of  plaintiff  (who 
declined  to  amend  his  complaint  after  the 
sustaining  of  the  demurrer  by  the  court).  Is 
a  final  Judgment  from  which  an  appeal  will 
lie,  and  that  the  motion  of  respondents  to 
dismiss  the  appeal  herein  should  be  denied. 
[2]  We  now  come  to  the  discussion  of  the 
demurrers.    The  plaintiff's  bUl  la  very  elab- 
orate.    It  contains  three  counts,  in  which 
plaintiff  as  'representative  of  the  heirs  of 
Christina  E.  Romer,   deceased,  attacks  the 
validity  of  the  title  of  respondents  to  certain 
land  In  Orange  county  acquired  by  proceed- 
ings taken  In  accordance  with  sections  1597- 
1607,   Inclusive,   of  the  Code   of   Civil   Pro- 
cedure.   It  Is  averred  that  Chester  Spencer, 
assuming  to  act  as  administrator  of  the  es- 
tate of  Romer,  executed  the  conveyance  of 
said  property  to  Emma  M.  Hunter.     In  the 
first  count  the  death  of  Mrs.  Romer  in  New 
York  In  1910  is  pleaded.    It  is  further  aver- 
red that  she  left  the  property  here  In  dispute, 
and  that  it  was  of  her  separate  estate ;  that 
for  more  than  two  years  prior  to  her  death 
she  had   be^   mentally  Incompetent;    that 
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plaintiff  bas  for  many  years  resided  In  New 
York  and  never  has  lived  In  California ;  that 
proceedings  were  had  In  Orange  county,  re- 
sulting In  the  making  of  an  order  by  the 
court  purporting  to  appoint  Chester  Spencer 
administrator  of  the  estate  of  Christina  B. 
Romer ;  that  the  proceedings  and  6rder  were 
void  because :  (1)  The  petition  for  letters  of 
administration  was  not  signed  by  Spencer 
or  his  attorney ;  and  because  (2)  the  notice 
of  hearing  recited  that  William  H.  Bomer, 
the  husband  of  Christina  E.  Romer,  had  ap- 
plied for  the  Issuance  of  letters  to  himself, 
whereas.  In  truth,  he 'had  asked  that  letters 
be  Issued  to  Chester  Spencer;  that  plaintiff 
and  his  assignors  had  no  actual  notice  of  the 
proceeding;  that  Chester  Spencer  assumed 
to  qualify  and  act  as  administrator;  that 
thereafter  an  order  was  made  by  the  court, 
directing  the  administrator  to  convey  the 
land  to  Mrs.  Hunter;  and  that  respondents 
claim  title  as  successors  of  said  grantee. 

The  second  count  contains  averments  of  a 
conspiracy  between  Spencer,  his  attorney, 
and  Bmma  M.  Hunter  to  present  a  petition 
to  the  court,  praying  for  an  order  authoriz- 
ing the  administrator  to  convey  the  land  to 
said  Emma  M.  Hunter,  and  that  pursuant 
to  said  conspiracy  Mrs.  Hunter  filed  such  a 
petition,  setting  forth  certain  untrue  allega- 
tions, among  them  being  a  false  statement 
that  Mrs.  Romer  had  contracted  to  sell  the 
property  to  her.  Other  facts  are  alleged 
which  need  not  be  set  out  In  detail,  and  It  Is 
averred  that  the  administrator  entered  bis 
appearance,  waived  notice,  and  Joined  in  the 
fraudulent  petition.  It  Is  alleged  that  plain- 
tiff was  ignorant  of  the  conspiracy  and  of 
the  fraudulent  acts  done  and  committed  In 
furtherance  thereof  until  a  few  days  prior  to 
the  commencement  of  the  action,  and  that  be 
had  no  knowledge  of  the  application  for  a 
conveyance  until  the  same  time,  antedating 
the  filing  of  his  Dill  In  equity  by  a  few  days. 

The  third  count  pleads  that  defendants  had 
knowledge  sufficient  to  put  prudent  persons 
upon  inquiry  regarding  the  correctness  of 
the  proceedings  In  probate  and  the  authority 
of  the  administrator  to  execute  the  convey- 
ance; that  actual  knowledge  of  the  facts 
might  have  been  acquired  by  defendants  by 
the  exercise  of  due  diligence  on  their  part; 
that  the  alleged  copy  of  the  contract  of  sale 
which  was  attached  to  Hunter's  petition  was 
of  a  document  calculated  to  arouse  suspicion 
regarding  its  genuineness  in  the  mind  of  any 
person  who  might  read  It;  that  no  original 
nor  purported  original  contract  was  produc- 
ed ;  that  F.  C.  Spencer  octed  as  attorney  for 
both  the  administrator  and  Hunter ;  that  no 
appraisement  of  the  property  was  had  at  the 
time  of  the  hearing  of  the  petition ;  and  that 
If  such  appraisal  had  been  made  It  would 
have  convinced  the  court  that  Mrs.  Hunter 
obtained  an  unconscionable  advantage  by  the 
enforcement  of  the  supposed  contract  The 
demurrers  were  properly  sustained.  One 
great  &ult  of  the  bill  Is  that  It  lacks  equity 


In  this,  namely,  that  plaintlfl  attacks  the  ap- 
pointment of  Spencer  as  administrator,  but 
pleads  that  such  appointment  was  upon  tbe 
recommendation  of  William  H.  Romer,  one 
of  the  heirs  at  law,  and  one  of  hla  aaslgnora. 
But  there  are  other  reasons  why  the  demur- 
rer should  have  been  sustained.     ■ 

[S]  This  action  is  a  collateral  attack  upon 
the  title  of  respondents.  It  Is  not  denied 
that  deceased  was  a  nonresident  of  Oalifor- 
nla;  that  she  died  Intestate;  that  WlHiam 
H.  Romer  was  her  surviving  husband,  who 
had  the  right  to  nominate  on  administrator 
of  her  estate;  and  that  the  court  did  ap- 
point bis  nominee.  In  such  an  attack  as 
this  the  plaintiff  is  in  no  position  to  take 
advantage  of  informalities  In  tbe  issuance  of 
letters.  The  appointment  of  Spencer  to  at- 
tacked because  tbe  petition  for  letters  was 
not  signed  by  the  "applicant,"  but  by  bis 
nominator,  WiUiam  H.  Romer,  and  because 
the  notice  stated  that  Romer  had  prayed  for 
issuance  of  letters  to  himself.  But  tbe  Ju- 
risdiction is  pleaded,  and  the  Issuance  of  let- 
ters to  Chester  Spencer  is  alleged,  as  well 
as  facts  showing  that  he  acted  in  the  capacity 
of  administrator  under  the  direction  of  tbe 
court.  As  against  collateral  attack  tbese 
facts,  set  up  by  the  pleading  itself,  are  con- 
clusive of  Spencer's  due  authority.  Qanabl 
V.  Sober,  68  Cal.  06,  8  Fac.  650;  Dennis  v. 
Bint,  122  Cal.  39,  54  Pac.  378,  68  Am.  St 
Rep.  17;  Estate  of  Davis,  151  CaL  318,  88 
Pac.  183,  90  Poc  711,  121  Am.  St  Rep,  105. 
This  court  has  recently  held  that  where  a 
guardian  was  possessed  of  letters  issued  un- 
der a  judgment  of  a  court  of  general  Juris- 
diction, such  Judgment  may  not  be  collateral- 
ly attacked.  Fresno  Estate  Co.  v.  Flske 
(Fiske  V.  Fresno  Estate  Ca)  157  Pac.  1127. 
The  same  rule  applies  to  a  Judgment,  direct- 
ing the  conveyance  of  real  property  by  an 
administrator  acting  under  tile  direction  of 
the  superior  court  exercising  its  probate  Ju- 
risdiction after  letters  have  been  issued  to 
him.  It  has  been  held  that  tbe  decree  ap- 
pointing an  administrator  may  not  be  col- 
laterally attacked  even  though  it  appear  that 
he  tailed  to  comply  with  the  requirements  of 
the  statute  vrith  reference  to  his  bond. 
Abrook  V.  mils,  6  Cal.  App.  451,  454,  82  Pac. 
396. 

In  any  view  of  the  case  there  was  not  sof- 
fldent  allegation  of  tbe  pnrdiase  by  Mr.  and 
Mrs.  Boege  with  knowledge,  actual  or  con- 
structive, of  tbe  fraud.  The  same  may  be 
said  with  reference  to  the  averments  coa- 
ceming  Gteorge  Yandenberg.  The  learned 
Judge  of  tbe  superior  court  who  tried  the 
case,  in  rendering  bis  decision,  spoke  of  this 
phase  of  the  pleading  in  part  as  follows : 

"There  is  absolutely  nothing  alleged  in  the 
complaint  to  show  that  tbe  Boeges  acted  in  any- 
thing except  the  utmost  good  faith  in  this  trans- 
action, or  that  there  was  anything  within  their 
knowledge  to  put  them  upon  inqniry  as  to  the 
alleged  fraudulent  conspiracy.  Presumably  be- 
fore purchasing  they  caused  an  examination  to 
be  made  iato  the  titia  of  tha  property  vhicb 
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thejr  contemplated  bayiiur;  U  so,  they  fonnd  an 
apparently  valid  decree,  directing  the  admlnia- 
trator  to  convey  this  property  to  Emma  M. 
Hunter  In  specific  performance  of  the  contract 
under  which  she  claimed  that  right;  the  rec- 
ord disclosed  ahsolutely  nothing  to  indicate  that 
there  had  been  a  fraud  practiced  on  the  court. 
To  be  sure,  the  record  showed  that  Chester 
Spencer,  as  administrator,  joined  with  Emma  M. 
Hunter  in  her  petition  for  specific  performance 
instead  of  taking  the  attitude  of  an  adversary, 
but  he  might  with  propriety  have  made  the  ap- 

glication  himself  (section  1598,  C.  C.  P.).  or,  If 
e  believed  it  to  be  for  the  best  interest  of  the 
estate,  he  might  with  no  seeming  impropriety 
join  in  the  petition  for  specific  performance. 
If  again  there  was  no  adversary  position  be- 
tween Emma  M.  Hunter  snd  the  ndministrator 
in  this  matter,  the  mere  fact  that  F.  C.  Spencer 
acted  as  attorney  for  both  in  what  appeared  to 
be  a  friendly  proceeding  waa  not  indicative  of 
any  fraud,  however  questionable  it  may  have 
been  as  a  matter  of  legal  ethics.  In  any  event, 
an  examination  of  the  record  wonld  show  that 
all  of  these  matters  wera  before  the  probate 
conrt  at  the  time  the  petition  tor  specific  per- 
formance waa  heard,  and  the  decree  of  that 
court  was  an  adjudication  of  the  regularity  of 
the  proceeding  and  all  matters  antecedent  there- 
to. Under  these  circumstances,  the  Boeges  must 
be  held  to  be  purchasers  for  value  in  good  faith, 
and  without  notice  of  any  infirmity  of  title  of 
Emma  M.  Hunter,  their  grantor." 

No  other  matters  discussed  In  the  briefs 
require  comment. 

The  motion  to  dismiss  tbe  appeal  Is  de- 
nied.   The  judgment  is  a£Brmed. 

We  concur:  ANGELLOTI,  C.  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J.;  SHAW,  J.; 
SLOSS,  J.;   LAWLOR,  J. 


HALSTED  et  ai  ▼.  FIRST  SAV.  BANK 
et  al.    (S.  F.  7728.) 

(Sapreme  Court  of  California.    Not.  1,  1916.) 

1.  Appeal  and  Ebkob  *=»460{4)— Stat— Stat- 
vnt-JuDomtir  Against  Bxecutob. 

Under  <!ode  Civ.  Proc.  f  949,  providing  that, 
in  cases  not  provided  for  in  sections  942,  943, 
944,  and  945,  the  perfecting  of  an  appeal  stays 
proceedings  in  tbe  court  below  on  the  judgment 
and  order  appealed  from,  in  an  action  by  execu- 
tors against  an  individual  and  a  bank  to  recover 
a  savings  deposit,  so  far  as  judgment  for  the 
individual  agninst  the  bank  fbr  the  amount  of 
the  deposit  was  one  against  the  execntors,  pro- 
ceedings thereon  in  the  court  below  were  stayed, 
by  tbe  executors'  duly  perfected  appeal,  without 
any  stay  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2228;   Dec.  Dig.  <^=»4e0(4).] 

2.  Appeal  and  Ebbob  «=>4<J0(2)  —  Stat  — 
Statutes. 

The  provision*  <^  Code  Civ.  Proc  U  M2, 
943,  944.  and  945;  relative  to  stay  of  proceed- 
inga  below  on  a  judgment  and  order  appealed 
from  by  perfecting  an  appeal,  apply  only  where 
appellant  has  money  or  other  propertv  in  his 
powMsion  or  under  liis  control  which  has  been 
.  adjudged  to  belong  to  respondent,  or  where  ap- 
p^ant  has  been  directed  to  do  some  act  for 
respondent's  benefit. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  2228,  2224,  2246;  Dec.  Dig. 
*=»460(2).] 


3.  Appeal  and  Ebbob  «s>1224  —  BnrxcT  — 
Stat  of  Pboceedinos— Unnbcessabt  Stat 
Bon  d— Con  stDEKATioN . 

If  there  is  no  provision  of  law  requiring  a 
stay  bond  on  appellants'  part  as  a  condition 
precedent  to  the  stay  of  proceedings  in  the  court 
below  on  the  Judgment  appealed  from,  any  stay 
bond  given  by  them  is  wiuout  consideration  and 
unenforceable. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.- Dig.  {(  4727,  4728;  Dec.  Dig.  «=» 

4.  Appeal  and  Ebbob  ^=>4a0(2i  —  Stat  — 
Statutb. 

In  an  action  by  executors  against  an  in- 
dividual and  a  bank  to  recover  a  deposit,  if  the 
bank  had  appealed  firom  judgment  for  the  in- 
dividual for  the  amount  of  the  deposit,  it  could 
have  stayed  enforcement  of  the  judgment  pend- 
ing its  appeal  only  by  giving  the  stay  bond 
provided  by  Code  Civ.  Proc.  §  942. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2223.  2224,  2246;    Dec. 
Dig.  «=»460(2).] 
&.  Appeal  and  Ebbob  ®s>48Q(2)  —  Stat  or 

BlxEcuTioN— Statutes. 
In  view  of  the  provisions  of  Code  Civ. 
Proc.  M  942,  943,  944,  945.  and  949,  relative  to 
stay  of  proceedings  in  the  court  below  by  ap- 
peal, in  an  action  by  executors  against  an  in- 
dividual and  a  bank  to  recover  a  deposit  stand- 
ing in  the  name  of  the  Indivldnal,  but  alleged 
to  belong  to  executors'  decedent,  the  executors' 
appeal  did  not  stay  enforcement  of  the  bidi- 
vidnal's  judgment  against  the  bank  for  the 
amount  of  the  deposit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent.  Dig.  H  2268,  2270-2274;  Dec.  Dig. 

6.  Appeal  and   Ebbob  <3=»479(1)  —  Stn>EB- 

8EDEA8— ClBCUUSTANCES  GaLLIMO  FOB  ISSTT- 
ANCK. 

In  an  action  by  executors  against  an  indi- 
vidual and  a  bank  to  recover  a  deposit  standing 
in  the  individual's  name,  but  alleged  to  belong 
to  the  executors'  decedent,  where  the  indivSduu 
recovered  judgment  against  the  bank,  for  the  de- 
posit, and  the  execntors  appeal,  applying  for 
supersedeas,  alleging  that  the  successful  de- 
fendant has  no  means,  and  If  the  money  is  col- 
lected from  the  bank  by  her  they  will  be  unable 
to  recover  it  from  her,  should  they  ultimately 
prevail,  the  Supreme  Court,  in  the  exercise  of 
Its  inherent  power,  will  grant  a  writ  of  super- 
sedeas as  prayed,  provided  the  execntors  file 
bond  in  double  the  amount  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2261,  2253-2256;  Dec.  Dig. 
«=»479(1).] 

In  Bank.  Action  by  the  special  admin- 
istrator of  tbe  estate  of  James  D.  Halsted 
against  the  First  Savings  Bank  and  Anna  N. 
Collins,  wherein  James  D.  Halsted  and 
John  Tale,  as  execntors  of  the  last  will  and 
testament  of  decedent,  were  substituted  as 
plalntUCs.  There  was  a  judgment  for  de- 
fendant Collins  against  defendant  Bank, 
and  the  executors  appealed,  and  apply  for  a 
writ  of  supersedeas  to  restrain  the  .enforce- 
ment of  the  judgment  pending  their  appeal. 
Writ  ordered  to  issue  as  prayed  on  condi- 
tion that  the  executors  file  a  bond. 

O'NeiU  &  O'Neill  and  Chapman  &  Trefe- 
then,  all  of  Oakland,  for  appellants.  Harry 
E.  Leadi  and  Abe  P.  Leach,  both  of  Oakland, 
for  respondent 


9For  other  eases  see 


same  toaie  and  KBT-mmBBR  in  all  K«y-N«mlMrfld  Digests  and  Iiyltaes  T 
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ANGBLLOm,  O.  J.  This  Is  an  applica- 
tion by  the  appeUanta  for  a  .writ  of  super- 
sedeas to  restr^la  the  enforcement  of  a  judg- 
ment in  favor  of  defendant  Anna  N.  CoUlns 
(respondent  here)  pending  their  appeal  there- 
from. This  relief  Is  sought  on  the  ground 
that  their  duly  perfected  appeal  ipso  facto 
stays  the  enforcement  of  the  Judgment  in  the 
respect  in  'which  it  is  about  to  be  enforced, 
without  the  giving  by  them  of  any  bond  to 
stay  proceedings.  There  Is  no  dispute  as  to 
the  material  facts. 

The  special  administrator  of  the  estate  of 
James  M.  Halsted,  deceased,  commenced  an 
action  In  the  superior  court  of  Alameda  coun- 
ty against  the  defendants,  alleging  in  Ills  com- 
plaint that  at  the  time  of  his  death  deceased 
bad  a  large  amount  of  money  on  deposit  with 
defendant  bank,  in  the  form  of  a  savings 
bank  deposit,  which,  although  standing  In 
the  name  of  defendant  Anna  N.  CktlUns,  was 
the  property  of  deceased.  He  alleged  that 
said  Collins  had  wrongfully  caused  the  de- 
posit to  be  changed  from  the  Joint  name  of 
the  two  to  her  own  individual  name.  He 
further  alleged  that  said  CktlUns  was  about 
to  withdraw  said  deposit  and  appropriate  the 
same  to  her  own  use;  that  she  Is  without 
means,  and  If  permitted  to  draw  said  money 
will  depart  from  the  state.  He  aaked  Judg- 
ment against  the  bank  for  the  amount;  that 
said  Collins  be  adjudged  to  have  no  interest 
tn  said  deposit;  that  an  order  be  made  re- 
straining her  from  withdrawing  said  money; 
and  that  the  bank  be  restrained  from  paying 
tbe  same  to  her.  The  executors  of  the  will 
of  deceased  were  subsequently  substituted  as 
plaintiffs  In  such  action.  Defendant  Col- 
lins Hied  an  answer  and  cross-complaint. 
In  her  cross-complaint  she  alleged  that  all 
of  said  money  was  her  own  property,  and 
that  she  was  entitled  to  the  same.  She  asked 
that  the  temporary  restraining  order  be  dis- 
solved; that  plaintiffs  take  nothing  by  their 
action ;  that  it  be  decreed  that  the  property 
is  her  sole  and  separate  property;  and  that 
the  bank  be  ordered  to  pay  the  same  to  her. 
Plaintiffs  answered  this  cross-complaint. 
The  action  was  tried  by  the  court,  defendant 
bank  not  appearing.  The  findings  of  the 
court  were  in  favor  of  defendant  Collins, 
and  on  these  findings  Judgment  was  entered 
that  the  temporary  restraining  order  be  dis- 
solved ;  that  said  defendant  "do  have  and 
recover  of  and  from  the  defendant  First 
Savings  Bank  the  sum"  of  $11,379.38,  with 
interest;  that  neither  plaintiffs  nor  tiie  es- 
tate of  James  M.  Halsted  have  any  interest 
in  said*  money ;  and  that  defendant  Collins 
recover  her  costs  from  plaintiffs.  Plaintiffs 
duly  appealed  from  said  Judgment,  "and  from 
the  whole"  thereof,  and  such  appeal  is  still 
pending.  They  gave  the  ordinary  $300  bond 
for  costs,  etc.,  which  was  formerly  neces- 
sary to  perfect  an  appeal,  but  gave  no  stay 
bond.  No  appeal  has  been  taken  by  defend- 
ant bank.     J>efeudant  Collins  i#  proceeding 


to  enforce  her  Judgment  for  the  recoTery  of 
the  money  from  the  bank,  and  has  taken  out 
a  writ  of  execution  to  that  end,  whldi  the 
sheriff  of  the  county  is  about  to  enforce. 

In  brief,  then,  the  situation  is  simply  this: 
Defendant  bank  owes  this  money  elttier  to 
plaintiffs  or  defendant  ColUns.  In  an  ac- 
tion to  .which  all  of  these  are  parties.  It  has 
been  adjudged  that  plaintiffs  (appellants) 
have  no  interest  therein;  that  defendant  Col- 
lins (respondent)  is  the  owner  and  entitled 
to  the  possession  of  all  thereof;  and  that 
she  recover  all  of  the  same  from  the  bank. 
The  bank  is  entirely  neutral  In  the  matter, 
and  has  not  appealed.  Plaintiffs  have  ap- 
pealed.. In  view  of  our  statutes  relative  to 
appeals,  does  the  appeal  by  plaintiffs  stay 
the  enforcement  of  her  Judgment  tor  the 
money  by  defendant  Collins  against  the 
bank?  , 

II]  By  virtue  of  section  949,  Code  of  Ctvll 
Procedure,  which  substantially  provides  that, 
except  in  certain  specified  cases  of  wbidi 
this  is  not  one,  In  cases  not  provided  for  in 
sections  942.  913,  944,  and  945,  Code  of  Civfl 
Procedure,  the  perfecting  of  an  appeal  stays 
proceedings  in  the  court  below  upon  the 
Judgment  and  order  appealed  from,  It  must 
be  conceded  that,  in  so  far  as  the  Judgment 
here  Involved  is  one  against  the  appellants, 
proceedings  therein  in  the  court  below  are 
stayed  by  the  appeal  duly  perfected,  without 
any  stay  bond.  As  appears  from  what  has 
been  sald«  there  is  no  judgment  for  the  pay- 
ment by  appellants  of  any  money,  appellants 
have  no  money  or  other  property  in  their  pos- 
session which  has  been  adjudged  to  belong  to 
respondent,  and  they  are  not  directed  by  the 
Judgment  to  do  any  act  for  the  benefit  of  re- 
spondent, Collins. 

rs.  3]  It  must  now  be  taken  aa  absotately 
settled  by  our  decisions  that  the  provisiona 
of  sections  942,  943,  944,  and  945  apply  only 
where  the  appellant  has  money  or  other  prop- 
erty In  his  possession  or  under  his  control 
which  has  been  adjudged  by  the  lower  court 
to  belong  to  the  respondent,  or  where  the  ap- 
pellant has  been  directed  to  do  some  act 
for  the  benefit  of  the  respondent  See  Zap- 
pettinl  T.  Buckles,  167  CaL  27,  138  Pa&  696; 
Pennie  v.  Superior  Court,  89  CaL  33,  26  Pat 
617 ;  Estate  of  Schedel,  69  CaL  241,  10  Pac 
334 ;  Bom  v.  Horstmann,  80  CaL  452,  22  Pac. 
169,  338,  6  L.  R.  A.  577;  McGallion  t.  Hiber- 
nia  oav.  &  Loan  Soa,  98  CaL  442,  33  Pac. 
329;  Rohrbacker  v.  Superior  Court,  144  CaL 
633,  78  Pao.  22.  Therefore  there  is  no  pro- 
vision of  law  requiring  a  Stay  bond  on  the 
part  of  appellants  as  a  condltloa  precedent 
to  the  staying  of  proceedings  In  the  court  be- 
low upon  the  Judgment  appealed  from,  in 
so  far  as  the  Judgment  is  against  than,  L  e., 
requires  them  to  do  something  or  permits 
something  to  be  done  as  to  them,  and  the 
statute  itself  stays  execution  of  the  Judgment 
In  this  regard.  Any  stay  bond  given  by  them 
under  suqh  dicwnstances  would  be  vlJOioat 
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oonsIdieratioDt  and  tor  tbat  reason  anenforce- 
able.  McCalUon  ▼.  Hibemla  Sav.  &  Loan 
Soc,  snpra. 

[4,1]  The  anestlon  here,  however,  Ijs 
whether  the  enforoement  of  that  portion  of 
the  Judgment  which  Is  a  Judgment  directing 
the  payment  of  money  by  defendant  First 
Savings  ^ank  to  respondent  Collins,  a  Judg- 
ment for  Collins  against  such  bank  for  such 
money,  is  stayed  by  the  appeal  of  appellants. 
If  the  bank  had  appealed  therefrom,  It  could 
have  stayed  enforcement  of  the  Judgment 
against  It  pending  such  appeal  only  by  giv- 
ing the  stay  bond  provided  by  section  942, 
Code  of  Civil  Procedure.  We  have  here.  In 
IMrt,  a  simple  Judgment  for  the  payment  of 
money  to  the  respondent  by  a  party  other 
than  the  appellants.  Said  section  942  pro- 
vides that,  "if  the  appeal  be  from  a  Judgment 
or  order  directing  the  payment  of  money, 
it  does  not  stay  the  execution  of  the  Judg- 
ment or  order,  unless"  an  undertaking  be 
given  to  secure  to  the  Judgment  creditor  the 
fruits  of  the  Judgment  in  the  event  of  its 
aflbmanoe  or  the  dismissal  of  the  appeal. 
Of  course,  it  la  obvious  that  this  portion  of 
the  Judgment  Was  given  solely  becanse  of  the 
determination  by  the  trial  court  of  the  con- 
troversy between  appellants  and  respondent 
In  favor  of  respondent,  a  controversy  in 
which  the  First  Savings  Bank  in  ftict  remain- 
ed neutral.  It  may  be  conceded  that  this 
portion  of  the  Judgment  is  So  plainly  the 
result  of  the  determination  in  ftivor  of  re- 
spondent against  appellants  that  this  court 
bas  the  power  on  the  appeal  by  the  plaintiffs 
alone  to  reverse  the  whole  Judgment,  Includ- 
ing the  portion  against  the  bank,  if  It  oon- 
clndes  that  the  appellants  should  prevail  as 
against  the  respondent  See  Hamilton  et  al. 
T.  Prescott,  73  Tex.  588, 11  S.  W.  648;  Whal- 
en  V.  Smith,  163  Cal.  360,  V2S  Pac  904,  Ann. 
Gas.  1913B,  1319.  It  does  not  follow  tbat  the 
mere  money  Judgment  in  favor  of  one  defend- 
ant against  the  other  defendant  Is  a  Judg- 
ment against  appellants.  And  while  we  have 
the  power,  in  view  of  all  the  circumstances 
apparent  from  the  record,  and  the  broad 
power  of  an  appellate  court  in  the  event  of 
substantial  error  in  the  trial  court  to  so 
frame  its  order  of  reversal  as  to  best  pro- 
mote the  doing  of  substantial  Justice  as  to 
all  the  parties,  to  reverse  the  whole  Judg- 
ment, we  are  unable  to  see  any  good  ground 
upon  which  It  may  be  held  that  the  portion 
«f  the  Judgment  which  awards  to  respond- 
ent a  recovery  against  the  bank  is  In  any 
sense  a  Judgment  against  the  appellants.  No 
enforcement  of  the  Judgment  as  against  ap- 
pellants Is  being  sought,  and,  of  course,  none 
could  be  had  pending  the  appeal.  The  stay 
given  by  the  statute  In  the  event  of  appeal 
Is  effectual  only  as  to  the  Judgment  In  so 
flir  as  It  affects  the  appellant,  requires  him 
to  do  something,  or  permits  something  to 
be  done  as  to  him.  We  are  constrained  to 
bold  that,  in  view  of  the  provisions  of  our 


Code  6t  Civil  Procedure,  tbe  appeal  by  the 
plaintiffs  In  the  action  does  not  stay  the  enr 
forcement  of  respondent's  money  Judgment 
against  the  bank. 

We  are  thus  brought  to  the  anestion  wheth- 
er the  drcomstances  are  such  as  to  warrant 
us  in  t^»nting  a  writ  of  supersedeas,  upon 
proper  terms,  in  the  ezerdse  of  the  inherent 
power  of  an  appeUate  court  to  give  such  re- 
lief under  certain  circumstances.  In  this 
connection  it  was  said  In  Southern  Pacific 
Co.  V.  Superior  Court,  167  GaL  2S0,  139  Pac. 
60,  that: 

Such  power  ezista  "in  cases  where  tbe  writ  is 
necesaai;  to  preserve  the  status  quo  so  that  the 
rights  Involved  In  an  appeal,  when  determined 
by  the  icppellate  court,  may  not  be  lost  or  preju- 
diced by  reason  of  the  intervening  execution  of 
the  judgment  or  order  appealed  From,  in  cases 
where  the  statute  regulanng  a  stay  of  proceed- 
ings on  appeal  makes  no  provisions  for  sudi 
stay  In  the  particular  oase.^' 

See,  also,  Hill  v.  Finnlgnn,  64  Gal.  493. 

[6]  As  we  have  seen,  the  statute  makes  no 
provision  for  a  stay  in  such  a  case  as  tills. 
It  is  said  In  3  Corpus  Juris,  p.  1290,  that: 

"As  a  mle  a  supersedeas  or  stay  should  be 
granted,  if  the  court  has  power  to  grant  it, 
whenever  it  appears  that  *  *  *  it  is  rea- 
sonably necessary  to  protect  appellant  or  plain- 
tiff in  error  from  irreparable  or  serious  injury 
in  case  of  a  revetsel,  and  it  does  not  appear  tbat 
appellee  or  defendant  in  error  will  soatain  ir- 
renarable  or  disproportionate  injury  in  case  of 
affirmance." 

From  what  we  have  said  It  Is  apparent 
that  this  action  was  not  an  ordinary  action 
for  the  recovery  of  money.  So  far  as  plain- 
tiffs and  defendant  Collins  were  concerned, 
it  was.  In  substance  and  effect,  an  equitable 
action  between  conflicting  claimants  as  to  a 
specific  fund,  a  contest  between  them  In 
which  the  depositary  of  the  fund,  the  bank, 
was  entirely  neutral.  There  Is  nothing  in 
the  pleadings  or  elsewhere  to  Indicate  that 
the  bank  was  not  entirely  willing  at  any  time 
to  pay  the  money  to  the  person  legally  en- 
titled to  it  upon  a  proper  demand,  or  that 
there  was  any  reason  for  making  the  bank  a 
party  except  that  It  was  the  dei>ositary. 
What  we  have  said  sufficiently  Indicates  tbe 
real  nature  and  character  of  the  action.  But 
the  trial  court  gave  a  simple  money  Judg- 
ment in  favor  of  defendant  CoUlns  against 
the  defendant  bank,  the  enforcement  of 
which,  as  we  have  seen,  Is  not  stayed  by  the 
appeal  of  plaintifls.  It  is  sabstantially  al- 
leged that  defendant  Collins  has  no  means, 
and  that.  If  this  money  is  collected  by  her 
plaintiffs  will  not  be  able  to  recover  the  same 
from  her  in  the  event  that  they  pltlmately 
prevail.  It  may  be  that.  In  the  event  that 
plaintiffs  ultimately  prevail,  they  could  en- 
force their  claim  against  the  bank,  notwith- 
standing that  defendant  Collins'  Judgment 
against  It  had  been  enforced  In  the  meantime. 
That,  however,  is  something  that  cannot  here 
be  foretold  with  any  degree  of  certainty. 
Having  paid  the  money  once,  the  bank  would 
naturally  claim  that  it  was  free  from  further 
llabUity.    It  ma^  fairly  b9  assumed  that  the 
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practical  difficulties  lo  the  way  of  the  re- 
covery and  enforcement  of  any  Judgment  by 
appellants  against  the  bank  would  be  mate- 
rially Increased  if,  pending  this  appeal,  the 
bank  should  be  compelled  to  pay  the  amount 
to  Collins.  Instead  of  being  confronted  by 
a  party  absolutely  neutral  In  (act  and  ready 
to  pay  without  question  either  plaintltra  or 
Collins,  as  might  be  determined  in  the  ac- 
tion, plaintifTs  would  find  in  the  bank  an 
actively  hostile  party,  disputing  their  claim 
on  every  possible  theory,  and  possibly  upon 
some  theory  that  would  preclude  a  recovery 
altogether.  We  think  that  it  may  fairly  be 
assumed  that  the  preservation  of  the  status 
quo  is  reasonably  necessary  to  protect  the 
plaintiffs  from  serious  Injury  In  the  event  of 
a  reversal.  It  proper  security  be  given  de- 
fendant Collins,  we  can  conceive  of  no  po«3si- 
ble  way  In  which  any  of  her  substantial 
rights  can  be  prejudiced  by  a  stay  pending 
appeal,  and  it  is  extremely  desirable  both  for 
plaintiffs  and  the  bank  that  the  present  sta- 
tus shall  be  preserved  until  the  final  determi- 
nation of  this  action.  We  are  of  the  opinion 
that  we  are  warranted  In  view  of  the  pecul- 
iar circumstances  of  this  case,  in  the  exer- 
cise of  a  reasonable  discretion,  in  granting  a 
writ  of  supersedeas  upon  the  giving  by  ap- 
pellants of  a  proper  bond  to  secure  to  re- 
spondent Collins  the  fruits  of  her  judgment 
against  the  bank  In  the  event  that  the  same 
be  affirmed  or  the  appeal  dismissed. 

It  is  ordered  that  a  writ  of  supersedeas 
Issue  as  prayed  for  herein,  provided  that 
within  ten  days  the  appellants  file  herein  a 
good  and  sufficient  bond  In  double  the  amount 
named  In  the  judgment  of  defendant  Collins 
against  the  bank,  approved  by  a  judge  of 
the  superior  court  of  the  county  of  Alameda, 
to  the  effect  that,  if  the  Judgment  appealed 
from  be  affirmed  or  the  appeal  dismissed, 
and  the  First  Savings  Bank  does  not  forth- 
with pay  to  respondent  the  full  amount  of  her 
Judgment  against  the  bank,  the  appellants 
and  their  sureties  will  pay  to  said  respondent 
the  whole  amount  then  due  on  such  judg- 
ment against  the  bank,  or  such  portion  there- 
of as  may  be  necessary,  in  addition  to  such 
amount  as  may  be  paid  by  the  bank,  to  give 
to  said  respondent  the  full  amount  then  due 
on  her  Judgment 


We   concur:     SHAW,   J,;    MBLVm,  J.j 
XX>BIOAN,  J.;  LAWLOB,  J. 


In  re  BAIBD'S  ESTATH.     <8.  P.  7789.) 

(Supreme  Court  of  California.     Nov.  2,  1916. 
Behearing  Denied  Dec.  1,  1816.) 

1.  JuBT  «=>19(7)  —  Right  to  Jury  Tbiai,  — 

PXOBATE  PbOCKEDINOS. 

The  right  to  jury  trial  in  probate  proceed- 
ings  was  not  given  by  common  law. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent 
Dig.  i  110;   Dec,  Dig.  «=»19(^.]  ' 


2.  Jtjht  e=>19(7)  —  BiOBT  TO  3vn  Thal  - 
Pbobate  PBocBBDnroa. 

Under  Code  Civ.  Proc.  1 1716,  proTJdim  tlm 
all  fact  issues  in  probate  proceeding!  must  U 
tried  in  accordance  with  the  provisioiu  of  i«- 
tiong  1312-1818,  inclusive,  and  section  131i 
providing  for  jury  trial  as  to  tact  issues  ii  wiS 
contests,  in  any  probate  proceeding  in  wtid 
section  1312  authorizes  formation  of  issso.  o- 
ther  party,  at  his  option,  is  entitled  to  jury  trUl 
[Ed.  Note.— For  other  cases,  see  Jnry,  Cot 
Dig.  i  110;   Dec  Dig.  «=»19(7).] 

3.  JtTBT  i8=>19(7)  —  Right  to  Jukt  Thai.  - 
Pbobate  Pbocbedinos. 

Ccjle  Civ.  Proc.  g  1716,  provides  that  ill  » 
sues  of  fact  in  probate  proceedings  must  be  triai 
m  conformity  with  rquirements  of  sectiois 
1312-1318,  inclusive,  which  relate  to  jury  tml 
of  fact  issues  as  to  validity  of  wills.  Secdoa 
1668  provides  that  interested  persons  nuj  i^ 
ply  tor  partial  distribution.  Section  1659  pro- 
vides tor  notice  thereof  to  all  interested  penaa, 
and  section  1660  provides  tor  contest  of  appb- 
cation.  Held,  that  formation  of  issues  oo  tnii 
of  application  tor  partial  distribution  is  intbw- 
ized,  so  that  either  party  may,  on  demud,  lu<( 
jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jmj,  Coit. 
Dig.  i  110;    Dec.  Dig.  «=»19(7).] 

4.  BaSTABDS    €=>13— PABBlTTAaB— BnoEXO- 
ADmBSIBIUTY. 

In  determining  the  right  to  a  dittrflmtiK 
share  in  a  decedent's  estate,  a  physician  tttnd- 
ant  on  birth  of  illegitimate  child  should  bin 
been  permitted  to  testify  that  just  after  biitl 
while  he  was  filling  out  the  oortifleate,  deoeueii 
admitted  the  child  to  be  his. 

[Ed.  Note.— For  other  cases,  see  Bsstudi, 
Cent  Dig.  §{  16,  17;   Dec  Dig.  «=.13.] 

6.  Bastabdb   «=>I8— PAXKNTAOK-Evmsa- 

Admibsibilitt. 
Statements  of  deceased  that  he  wu  the  ll- 
ther  of  applicant  for  partial  distribntion,  oude 
to  servants  at  the  home  of  the  mother,  an  ad- 
missible to  show  acknowledgment  ot  pareotatt 

[Eld.  Note.— For  other  cases,  see  Bsatatdi, 
Cent  Dig.  $|  16, 17;  Dec  Dig.  «=>13.] 

6.  AfPKAi,  AND  Ebbob  «=9l046<l)— ScoFt. 

Where  error  is  so  grave  as  the  nnauthorized 
substitution  ot  the  court  tor  a  Jnry,  tlie  court  oo 
appeal  cannot  as  a  general  rait,  deoj  that 
justice  miscarried. 

[E!d.  Note.— For  other  cases,  see  AMeal  ui 
Error,  Cent  Dig.  H  4128,  4131 ;  Dec  Dig.  O 
1046(i).] 

Department  1.  Appeal  from  Sopeiior 
Court,  City  and  County  of  San  Franciaco; 
J,  V.  Coffey,  Judge. 

Application  by  David  J.  Batrd,  Jr,  for  pl^ 
tlal  distribution  of  the  estate  of  Darld  I 
Baird.  From  a  judgment  denying  the  twD- 
catlon,  he  apipeala.    Reversed. 

G.  M.  Flckert  and  B.  A.  CdoIib.  imth  «t 
San  D'randsco,  for  appellant  ibakt  k 
Partridge  and  Karl  C.  Partridce,  aU  ot  San 
Francisco,  for  respondent 

SHAW,  J.  The  appellant.  David  J.  Bahd, 
Jr.,  claiming  to  be  the  legttiDDate  and  oiilr 
child  of  the  decedent  and  his  only  heir,  ap- 
plied for  partial  distribution  to  him  of  the 
estate.  His  application  was  denied.  Uc 
appeals  from  the  judgment 

The  petition  avers  that  the  apidlcast,  vhs 
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a  minor,  was  tbe  illegltiniate  child  of  said 
cedent  and  one  Lydla  M.  Valencia,  to  whom 
%dent  was  never  married,  and  that  the  d&- 
lent,  who  was  unmarried,  adopted  said 
lid  as  his  own  lawful  issue  In  the  manner 
sdfled  In  section  230  of  the  OItII  Code. 
ipoeltlon  to  this  claim  was  made  bj  the 
>ther,  brothers,  and  sister  of  the  decedent, 
10  denied  all  the  facts  relating  to  such 
option.  The  court  made  findings  declaring: 
I  That  the  decedent  was  not  the  father  of 
i  applicant;  (2)  that  the  decedent  did 
t  publicly  acknowledge  the  said  applicant 

his  own  child;  and  (3)  that  the  decedent 
1  not  receive  tbe  applicant  into  bis  family, 
r  otherwise  treat  the  applicant  as  if  it 
Te  bis  legitimate  child.  In  due  time  the 
pellant,  in  writing,  regularly  demanded  a 
al  by  Jury.  This  demand  the  court  below 
Fused.  This,  it  is  claimed,  was  a  fatal  er- 
r.  Tbe  basis  of  the  claim  that  tbe  appel- 
it  was  entitled,  as  a  matter  of  right,  to  a 
ry  trial  is  found  in  sections  1716  and  1717 

the  Code  of  Civil  Procedure.  The  provl- 
>n  of  section  1716  Is  that: 
'All  issues  of  fact  joined  in  probate  proceed- 
;8  must  be  tried  in  conformity  with  the  re- 
irements  of  article  two,  chapter  two,  of  this 
le." 

Ibat  of  section  1717  Ist 
■If,  on  written  demand,  a  jury  is  called  by  ei- 
3r  party,  and  the  Issues  are  not  sufficiently 
ide  up  by  the  written  pleadings  on  file,  the 
art,  on  due  notice  to  the  opposite  party,  must 
ttle  and  frame  the  issues  to  be  tried,  •  •  • 
jether  with  the  evidence  of  each  party,  to  the 
i-y,  on  which  they  must  render  a  verdict." 

[1,2]  It  will  be  observed  that  section  1717 
es  not  grant  the  right  to  demand  a  trial  by 
ry,  but  merely  prescribes  the  procedure 
len  such  right  exists  and  Is  exercised,  or, 

any  case  when  a  Jury  is  allowed  on  such 
mand,  whether  of  right  or  of  grace.  The 
;ht  to  demand  a  trial  by  jury  in  probate 
oceedings  was  not  given  by  the  common 
w.  Estate  of  Moore,  72  CaL  338,  13  Pac. 
0.  It  exists  in  this  state  only  where  It 
given  by  some  statute.  Estate  of  Dolbeer, 
3  Cal.  657,  96  Pac.  266,  15  Ann.  Cas.  207. 
le  right,  in  cases  of  the  class  here  Involved, 

it  exists,  is  given  by  section  1716  above 
loted,  referring  to  article  2,  chapter  2,  title 
,  Code  of  Civil  Procedure.  Tbe  said  article 
consists  of  sections  1312  to  1318,  inclusive, 
td  relates  to  pleadings  and  practice  in  will 
ntests.  Section  1312,  after  certain  require- 
snts  relating  to  the  pleadings  in  such  cases 
ovldes  for  the  trial  as  follows: 
"Any  issues  of  fact  thus  raised,  involving:  1. 
16  competency  of  tbe  decedent  to  make  a  last 
ill  and  testament;  2.  Tbe  freedom  of  the  de- 
dent  at  the  time  of  tbe  execution  of  tbe  will 
om  duress,  menace,  fraud,  or  undue  influence; 

The  due  execution  and  attestation  of  the  will 
'  the  decedent  or  subscribing  witness,  or,  4. 
ay  other  questions  substantially  affecting  the 
iliditjr  of  the  will;  must,  on  request  of  either 
irty  m  writing  (filed  at  least  ten  days  prior  to 
e  day  set  for  the  hearing),  be  tried  by  a  jury. 

no  jury  is  demanded,  the  court  must  try  and 
itermine  the  issues  joined." 


The  qnestion  of  the  right  to  a  Jury  trial  In 
probate  proceedings,  in  cases  other  than  wUl 
contests,  under  sections  1716  and  1312,  has 
been  considered  by  this  court  in  several  cas- 
es. Many  proceedings  are  authorized  by  tbe 
title  of  the  Code  relating  to  administration 
of  estates.  The  qnestion  whether  or  not  a 
Jury  trial  is  a  matter  of  right  in  any  of  them 
depends  upon  the  nature  of  tbe  proceeding. 
In  Estate  of  Moore,  supra,  it  was  held  by 
Department  1  that  these  sections  did  not  con- 
fer the  right  to  a  jnry  trial  of  Issues  arising 
upon  tbe  settlement  of  an  account.  In  Es- 
tate of  Sanderson,  74  Cal.  199,  16  Pac.  763, 
the  court,  in  bank,  was  unanimous  in  the 
same  conclusion.  Tbe  Dolbeer  Case,  above 
cited,  was  a  proceeding  to  contest  a  will  In- 
stituted after  it  had  been  admitted  to  pro- 
bate upon  a  regular  contest  thereof.  It  was, 
in  substance,  decided  that  the  language  of 
section  1330  of  tbe  Code  of  Civil  Procedure, 
providing  that  in  such  cases  if  the  original 
probate  had  been  granted  without  a  contest, 
either  party  could  demand  a  jury  for  the 
trial  of  the  second  contest,  was,  in  effect  and 
by-  implication,  a  declaration  that,  if  there 
had  been  a  contest  upon  which  the  original 
probate  was  granted,  there  should  be  no 
right  to  a  jury  trial  upon  a  contest  after 
such  probate,  and,  accordingly,  that  In  that 
case  the  right  did  not  exist.  In  Estate  of 
Land,  166  Cal.  841,  187  Pac.  246,  the  court 
below,  before  proceeding  with  tbe  trial  of 
the  merits  of  the  original  contest  of  the  will 
of  Land,  had  required  the  contestant  to  make 
preliminary  proof  that  he  had  an  interest 
in  the  matter  8u£3cient  to  entitle  him  to  main- 
tain such  contest,  and  had  denied  his  demand 
for  a  jury  to  try  the  question  of  his  Interest 
This  court  decided  that  the  right  to  a  jnry 
trial,  under  section  1812,  extended  only  to  the 
issues  therein  spedflcally  described,  that  is, 
to  those  affecting  tbe  execution  or  validity 
of  the  will,  and  that,  as  the  description  there- 
in did  not  Include  the  question  whether  or 
not  the  contestant  was  a  "person  Interested," 
the  right  to  a  jury  trial  of  that  question  was 
not  given  by  the  section,  and  therefore  did 
not  exist.  In  giving  its  reasons  for  denying 
the  right  of  trial  by  jury  upon  a  contested 
account,  the  court.  In  Estate  of  Moore,  supra, 
said: 

"We  think  the  courts  would  have  little  difficul- 
ty in  confining  the  operation  of  these  sections  to 
those  cases  in  which  the  Code  has  expressly  au- 
thorized issues  of  fact  to  be  framed.  Without 
such  a  proWsion,  under  the  decisions,  parties  to 
a  contest  in  the  probate  court  would  never  be  en- 
titled to  a  jury  trial."    72  Cal.  340,  IB  Pac.  883. 

In  Estate  of  Sanderson,  supra,  the  court 
further  said  that  If  there  are  proceedings, 
other  than  will  contests,  In  which,  under  tbe 
aforesaid  section.  Issues  of  fact  must  be  sub- 
mitted to  a  jury  on  due  demand,  "it  would 
seem  tliat  they  most  be  such,  the  verdict 
whereon  would  be  determinative  of  an  order 
or  judgment  to  be  entered  by  the  court,  and 
not  ■  merely.    determinatlT«    of    aubordjnato 
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tacts  wblch  may  ba  Considered  by  the  court 
In  C<nmectlon  with  otber  facts  In  making  Its 
order  or  Judgment"  74  OaL  209, 15  Pac.  768. 
The  court  there  pointed  out  that  In  the  su- 
perior conrt  tbe  ^ceptlons  to  the  account 
need  not  embrace  all  the  matters  Into  which 
the  court  below  must  Inquire,  that  It  has 
power  to  Investigate  any  and  all  matters 
luTolved  in  the  account  of  its  own  motion, 
and  therefore  that  the  issues  framed  upon 
exceptions  would  not  cover  all  the  matters 
which  the  trial  court  could  determine,  and 
also  the  well-known  fact  that  the  settlement 
of  an  account  is  not  a  matter  which  a  Jury 
can  ordinarily  Intelligently  determine.  These 
statements  point  out  the  rule  to  be  followed 
In  determining  whether  or  not,  in  any  partic- 
ular probate  proceeding,  the  right  to  a  Jury 
trial  is  given  by  these  sections.  The  test 
stated  in  Estate  of  Sanderson  would  author- 
ize a  Jury  in  the  present  case.  The  issues 
necessary  to  be  determined,  npon  the  question 
of  the  right  of  the  applicant  to  inherit  the 
estate  of  the  decedent,  are  those  specifically 
mentioned  In  the  foregoing  statement  of  find- 
ings made  by  the  court  If  these  issues  were 
all  decided  in  favor  of  the  applicant  tbe 
Judgment  of  the  court,  declaring  him  entitled, 
would  necessarily  follow.  They  were  such 
as  wonld  be  "determinative  of  an  order  or 
Judgment  to  be  entered  by  the  court"  More 
recent  decisions,  however,  pnt  more  stress 
upon  the  rule  above  quoted  from  the  Estate 
of  Moore.  In  Carter  v.  Waste,  159  Cal.  23, 
112  Pac.  727,  the  qnestlon  arose  whether 
tbe  right  to  move  for  a  new  trial  was  given 
in  a  proceeding  for  final  distribution  of  the 
decedent's  estate  under  these  sections,  par- 
ticularly tbe  clause  of  section  1717,  giving 
the  right  to  move  for  a  new  trial  after  a 
trial  of  the  issues  Joined  in  a  probate  pro- 
ceeding, in  connection  with  the  clause  of 
section  1716,  providing  that  issues  of  fact 
Joined  "must  be  tried  in  conformity  with 
the  requirements  of  article  2"  of  that  title. 
The  provisions  relating  to  the  right  to  move 
for  a  new  trial  and  those  upon  tbe  right  to 
a  trial  by  Jury,  under  these  sections,  are  simi- 
lar; the  two  propositions  are  cognate,  and 
are  governed  by  the  same  general  principles. 
In  the  case  last  dted  tl>e  court  said  that  a 
careful  consideration  of  the  California  cases 
on  the  subject  led  to  tbe  oondusiOB  that  the 
true  test  for  determining  whether  a  motion 
for  a  new  trial  would  lie  in  any  particular 
probate  proceeding,  under  these  sections,  "is 
this,  viz.:  Does  the  law  expressly  authorize 
issues  of  fact  to  be  framed  in  such  proceed- 
ing? If  the  answer  be,  'yes,'  the  issues  must 
be  tried  In  the  manner  provided  by  these  sec- 
tions to  which  we  have  referred,  and  the 
motion  for  new  trial  is  expressly  authorised." 
Among  tbe  California  cases  considered  were 
the  Moore,  tbe  Sanderson,  and  the  Dolbeer 
Cases,  above  mentioned.  We  think  it  must  be 
taken  as  established  by  the  decisions  that  in 
any  probate  proceedings  in  wblch  the  statute 


anthorlzes  the  formation  of  Issnes  of  tact,  ei- 
ther party  la,  under  sections  1716  and  1312, 
entitled  to  a  Jury  trial,  at  his  option.  Tbe 
question  remaining  for  decision  on  this  point 
thereiore,  is  wliether  or  not  the  statute  au- 
thorises the  formation  of  issues  npon  a  pro- 
ceeding for  partial  distribution.  We  think 
there  can  be  no  doubt  that  it  so  provides. 

[S]  Snch  proceeding  is  authorized,  and  the 
practice  therein  prescribed,  by  sections  1658 
to  1662,  inclusive,  of  the  Code  of  Civil  Pro- 
cedure. Section  1658  provides  tliat  any  per- 
son, after  four  months  from  the  issuance  of 
letters,  may  present  his  petition  for  partial 
distribution.  Section  1659  provides  for  no- 
tice to  all  persons  interested  in  tbe  estate 
Section  1660  provides  that  "any  person  in- 
terested in  the  estate  may  appear  at  the  time 
named  and  resist  the  application."  Tbe  other 
sectlods  provide  the  form  of  tbe  order  to  be 
made,  and  of  the  bond  to  be  given  by  the 
applicant  Respecting  tliis  proceeding,  and 
discnsslng  its  nature,  the  court,  in  Kstate 
of  Ryer,  110  Cal.  561,  42  Pac.  1082,  stated 
that  such  a  proceeding  "is  in  the  nature  oC  a 
collateral  inquiry,  or  episode,  injected  into 
the  proceedings  for  the  administration  of 
the  estate,  in  whidi  there  are  pleadings,  pro- 
cess, trial,  findings,  and  a  Judgment  thns 
presenting  all  tbe  elements  of  a  civil  action." 
In  Carter  v.  Waste,  supra,  the  court  had  un- 
der consideration  a  proceeding  for  final  dis- 
tribution, and  declared  that  section  1068 
provided  for  issues  in  that  proceeding,  and 
that  it  was  one  class  of  cases  in  wlilch  the 
framing  of  Issnes  of  fact  is  expressly  aathor- 
Ized  by  the  Code.  Section  1668,  on  this  sub- 
ject is  not  substantially  different  from  sec^ 
tion  1660.  It  is  clear,  therefore,  from  these 
decisions  and  from  these  provisions  of  tbe 
Code,  that  a  proceeding  for  partial  dlstrlbn- 
tion  is  one  in  which  tbe  Code  autborixes  tbe 
framing  of  issues  of  fact  and,  under  the  rule 
stated,  sections  1716  and  1312  must  be  con- 
strued to  give  to  eltber  party  thereto  the 
right  to  demand  a  trial  by  Jury  of  the  is- 
sues of  fact  Joined  therein.  It  follows,  tliere- 
fore,  that  tbe  court  below  erred  in  refoslng 
the  demand  for  a  Jury  trial  in  this  case. 

The  record  shows  that  many  other  errors 
were  committed  by  the  court  below  in  the 
course  of  the  triaL  In  view  of  the  imssibll- 
ity  of  another  trial,  we  deem  it  advisable  to 
notice  some  of  them. 

[4]  The  physician  who  attended  the  mother 
when  the  applicant  was  born  was  called  as  a 
witness  for  the  applicant  <uid  testified  tbat 
he  was  requested  to  attend  at  tbe  birth  by 
the  decedent  Balrd;  that  Baird  was  at  tbe 
bouse  on  that  night;  tbat  tbe  blrtb  took 
place  at  6  o'clock  in  the  morning ;  and  tliat 
immediately  afterwards  on  that  day  he  made 
out  and  signed  a  certificate  of  birth,  which 
was  afterwards  filed  in  the  proper  public 
office.  This  certificate  was  read  in  evidence. 
It  stated  tbat  David  Jennings  Balrd,  the  de- 
cedent was  the  father  of  ^^>e  child,,  &nd 
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tbat  I^dla  Margneilta  Valencia  was  Its 
mother.  By  appropriate  questions  the  appli- 
cant's coussel  sought  to  elicit  from  the  wit- 
ness testimony  that  Balrd,  at  the  time  the 
witness  made  and  filled  out  the  certlflcate. 
Informed  him  of  the  facts  stated  therein, 
and  then  declared  that  he,  Balrd,  was  the 
father  of  the  dilld,  and  that  Balrd  read  the 
certlflcate  after  it  was  prepared  and  signed. 
This  testimony  the  court  refused  to  allow. 
The  ruling  was  clearly  erroneous.  No  evl-. 
dence  as  to  the  paternity  of  the  child  could 
be  much  more  satisfactory  and  convincing 
than  the  statements  of  the  reputed  father 
declaring  his  paternity,  made  at  the  time  of 
its  birth  and  under  the  drcnmstances  stated. 
The  court  not  only  rejected  the  evidence, 
but,  in  the  face  of  many  other  admissions  by 
Balrd  that  he  was  the  father  of  the  child, 
allowed  as  proof  of  public  acknowledgment 
of  the  fact  by  him,  found  that  Balrd  was  not 
the  father,  and  that  he  did  not  publicly  ac- 
knowledge the  child  as  his  own.  The  testi- 
mony sought  from  the  physician  was  compe- 
tent evidence  of  tbe  fact.  No  confidential 
relation  rendered  It  a  privileged  communica- 
tion. The  respondent  does  not  even  attempt 
to  Justify  the  ruling. 

[I]  Other  witnesses  were  prevented  from 
testifying  to  acknowledgments  made  by  Balrd 
that  he  was  the  father  of  the  child.  The  rea- 
son for  the  rejection  in  many  cases  was  that 
the  acknowledgment  was  not  made  In  pub- 
lic On  this  ground  all  statements  to  that 
effect  made  by  the  decedent  at  the  home  of 
the  child's  mother  to  the  servants  were  ex- 
cluded. We  know  of  no  rule  by  which  such 
rulings  can  be  supported. 

[6]  The  only  argument  made  by  the  re- 
spondent In  regard  to  these  errors  la  that 
it  is  Immaterial  whether  they  were  erroneous 
or  not  because,  as  they  claim,  the  applicant 
should  never  have  prevailed  In  any  event. 
Ttda  argument  Is  based  upon  the  theory 
that  whatever  may  be  the  fact  as  to  the  pa- 
ternity of  the  child  and  public  acknowledg- 
ment thereof  by  the  decedent,  the  proof  show- 
ed beyond  controversy  and  without  con- 
flict that  the  decedent  did  not  receive  the 
child  into  his  family  as  his  own,  and  did 
not  treat  it  otherwise  as  if  it  were  a  legiti- 
mate child.  If  the  errors  were  confined  sole- 
ly to  the  admission  of  evidence  on  the  other 
issues  proposed,  this  claim  *ould  be  more 
plausible.  But  where  the  error  la  so  grave 
as  the  unauthorized  substitution  of  the  court 
for  a  Jury  as  the  tribunal  to  hear  the  evi- 
dence and  determine  the  facts,  we  cannot, 
as  a  general  rule,  say  that  the  scheme  in 
force  in  this  state  for  the  administration  of 
justice  has  not  miscarried.  See  People  v. 
O'Bryan,  166  Cal.  66,  180  Pac.  1042.  Doubt- 
lees  there  may  be  cases  so  devoid  of  merit, 
or  so  wanting  In  proof  of  some  essential  fact, 
that  the  Judgment  of  the  lower  court  to  that 
effect  should  be  upheld  even  in  the  face  of 


such  an  error.  Dedsiims  affirming  Judg* 
ments  of  nonsuit  are  familiar  examples.  But 
here  tbe  court  denied  a  motion  for  nonsuit, 
made  in  part  upon  the  ground  that  the  evi- 
dence did  not  show  the  two  facts  last  men- 
tioned. Evidence  offered  by  the  appellant  in 
support  of  these  facts  was  also  improperly 
excluded  by  the  rulings  of  the  court  Upon 
the  whole  record  it  appears  so  probable  tbat 
the  appellant  was  prevented  from  fairly  pre- 
senting his  case  by  Improper  and  adverse 
rulings  that  we  deem  it  advisable  to  remand 
the  cause  for  a  new  trial.  Nothing  we  have 
said  is  to  be  taken  as  an  expression  of  opinion 
on  our  part  regarding  the  sufficiency  of  the 
evidence  to  prove  that  the  decedent  receiv- 
ed the  child  into  his  family  and  treated  it 
as  If  it  were  a  legitimate  child. 
The  Judgment  appealed  from  is  reversed. 

I  concur:   SLOSS,  J. 

I  concur  In  the  Judgment  of  reversal  on 
the  ground  that  the  court  erred  in  refusing 
the  demand  for  a  Jury  trial:  LAWLOB,  X 


WATERS  V.  NEVIS.    (Oiv.  1790.) 

(Distiict  CJourt  of  Appeal,  Krst  District,  Cal- 
ifornia. Sept  26,  1916.  Befaeariag  Denied 
Oct  28, 1&16;  Denied  by  Supreme  Court  Nov. 
28,  IMS.) 

1.  Banks  and  Bankino  <8=>129— Joint  Dk- 

POSIT — WrrHDRAWAL. 

Where  two  parties  made  a  joint  bank  de- 
posit, providing  for  the  ri^ht  of  survivorship, 
the  withdrawal  of  the  deposit  by  one  of  the  par- 
ties, without  the  other's  consent,  did  not  chai^ge 
the  status  of  the  parties. 

[Ed.  Note. — For  other  casei,  see  Banks  and 
Banking,  Cent  Dig.  {{  312-816,  326,  S88;  Dec. 
Dig.  «s9l28.] 

2.  Affbai,  and  Ebbob  «=»1011(1)— Rbvibw— 
Findings  on  Conflictino  Bvidknce. 

The  findings  of  the  trial  court  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3983-S988;  Dee.  Dig.  «=> 
1011(1).! 

Appeal  from  Superior  Court,  Sacramento 
County;   Peter  J.  Shields,  Judge. 

Action  by  Mary  L.  Waters,  Administratrix, 
etc.,  against  J.  O.  Nevis.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Judgment 
affirmed. 

Shlnn  ft  Hart,  of  Sacnunento,  and  L.  A. 
Kottinger  and  Milton  Shepardson,  both  of 
Oakland,  for  appellant  Elliott  ft  Atkinson, 
Ot  Sacramento,  for  respondent 

BIOHABDS,  J.  This  is  an  action  brought 
by  the  plaintiff,  as  administratrix  of  the  es- 
tate of  Antone  H.  Waters,  deceased,  to  re- 
cover the  sum  of  $1,240,  alleged  to  be  money 
bad  and  received  by  the  defendant  Nevis 
from  Antone  H,  Waters,  under  the  drcum- 
stances  detailed  in  tbe  complaint,  and  when, 
It  is  alleged,  tbat  said  WJators  was  inocHn- 
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petent  to  condact  any  transaction.  The  com- 
plaint was  miTeilfied.  The  answer  was  a 
geaeral  denial.  The  evidenoe  was  quite 
rolumlnons.  The  court  found  the  facts  In 
the  defendant's  fiivor,  and  rendered  Judg- 
ment accordingly.  The  plaintiff  prosecutes 
this  appeal. 

The  facts  of  the  case,  concerning  which 
there  1&'  Uttle,  if  any,  dispute,  show  that 
Antone  H.  Waters  was  a  man  of  Portugese 
extraction  who  had  accumulated  some  con- 
siderable property,  but  who  during  the  dos- 
ing years  of  his  life  had  become  afflicted 
with  various  physical  aliments,  and,  having 
also  become  estranged  to  some  extent  from 
his  family,  had,  in  about  the  year  1913,  gone 
to  live  at  the  home  of  the  defendant,  Nevis, 
whom  he  had  known  for  a  number  of  years. 
While  living  there  and  in  the  month  of  Feb- 
ruary, 1914,  said  Waters  and  Nevis  went  to- 
gether to  the  National  Bank  of  D.  O.  Mills  & 
Ck>.  in  Sacramento,  and  there  deposited  the 
sum  of  $1,240  In  a  Joint  aocounC,  and  under 
a  written  agreement,  which  contained  the 
following  words: 

"The  money  now  deposited  and  also  money 
which  shall  at  any  time  be  deposited  by  us  or 
either  of  us  with  the  National  Bank  of  D.  O. 
Mills  &  Co.  in  this  account  No.  8340,  will  be  so 
deposited  by  us  and  is  to  and  will  be  re- 
ceived and  held  by  it  with  the  understanding 
and  upon  the  condition  that  the  same  and  aU 
dividends  and  interest  thereon  and  aU  accumula- 
tions thereof  are  payable  to  and  shall  be  col- 
lectible by  us  or  either  of  us  during  our  joint 
hves,  and  then  belong  absolutdy  to  and  be  the 
sole  and  absolute  property  of  the  survivor  of 
us,  or  the  heirs,  administrators  or  assigns  of 
such  survivor,  without  reference  to  or  consid- 
eration of  the  original  or  previous  ownership 
of  such  moi^eys  or  any  part  of  the  same." 

Tile  money  remained  on  deposit  at  said 
bank  until  May  22,  1914,  when  it  was  with- 
drawn by  Nevla  Waters  died  on  December 
21,  1914.  It  is  the  contention  of  the  appel- 
lant that  for  a  considerable  period  prior  to 
the  transaction  at  the  bank,  and  for  all  the 
rest  of  his  life  thereafter,  Waters  was  men- 
tally Incompetent  to  conduct  a  business 
transaction,  and  particularly  to  comprehend 
the  nature  and  effect  of  the  particular  trans- 
action by  which  the  defendant,  Nevis,  be- 
came a  party  to  the  deposit  of  the  money 
in  question  and  the  alleged  owner  thereof 
after  the  death  of  Waters. 

[1]  It  Is  not  seriously  Insisted  by  the  ap- 
pellant that  the  defendant  Nevis  would  not 
have  become  the  Joint  owner  of  the  money 
deposited  in  the  bank  under  the  foregoing 
agreement,  with  the  right  of  survivorship 
thereto  upon  the  death  of  Waters,  had  the 
latter  been  capable  of  making,  and  bad  made, 
the  deposit  of  his  money  in  that  form.  The 
construction  of  deposit  agreements  of  the 
kind  shown  here  has  been  practically  set- 
tled since  the  decision  of  the  case  of  Booth 
T.  Oakland  Bank  of  Savings,  122' Gal.  19, 
64  Paa  370,  which  has  been  upheld  In  the 
following  cases:    Carr  v.  Cnrr,  15  Cal.  App. 


480,  116  Pac  261;  Drlnkhooae  t.  Oermaa 
Sav.  &  L.  Soc,  17  Cal.  App.  162,  118  Pac: 
953;  Deuigan  v.  Hibernla  Sav.  &  U  Soc, 
127  Cal.  137,  69  Paa  380;  Estate  of  Hall, 
154  Ool.  527,  98  Pac.  269.  The  appeUant's 
contention  (hat  Nevis'  withdrawal  of  the 
money  in  question  in  May,  1914,  was  an  act 
of  bad  faith  towards  Waters  which  operated 
to  terminate  his  rights  to  any  portion  there- 
of, and  destroy  the  trust  relation  created 
by  the  bank  deposit  cannot  avail  against  the 
finding  of  the  court  upon  sufficient  evidence 
that  the  withdrawal  of  said  money  was  ac- 
complished with  Waters'  consent;  and,  even 
were  it  otherwise,  the  status  of  the  parties 
would  not  be  changed  by  such  witbdrawaL 
Sprague  v.  Walton,  145  Col.  228,  78  Pac.  &i5. 

[2]  Thbs  brings  us  to  the  main  and,  in  fact, 
only  contention  upon  which  the  appellant 
relied  in  the  trial  court,  viz.,  tliat  of  Wa- 
ters' mental  incompetency  during  the  period 
Including  the  date  of  tlie  deposit  agreement 
and  continuing  up  to  the  time  of  his  death. 
The  testimony  upon  this  subject  was,  as  we 
have  seen,  quite  voluminous  and  very  con- 
flicting. The  trial  court  having  heard  all 
of  said  testimony,  and  having  observed  both 
parties  and  the  witnesses  in  the  case,  made 
its  findings  in  the  defendant's  favor  upon  the 
question  of  the  mental  competency  of  the  de- 
cedent during  the  period  in  question.  Tbis 
being  BO,  and  a  careful  examlnatioa  of  the 
record  showing  that  a  real  and  substantial 
conflict  exists,  it  follows  that  under  the 
weU-settled  rule  of  this  court  the  flnrHwg^ 
of  the  trial  court  will  not  be  diatorbed. 

The  Judgment  is  afllrmed. 

We   ooncnr:   LENNON,   P.   J.;    KERRI- 

CAN,  J. 


DANIBIi  V.  CALKINS  et  aL    (Olv.  17110 

(District  Court  of  Appeal,  First  District.  CaB- 
fomia.    Sept.  26,  1916.) 

1.  Appkal  and  Ebsob  *=»1011(1)— R»vi«w— 
flkdino  on  conflictino  bvidcnck. 

The  finding  of  the  trial  court  on  substantial- 
ly conflicting  evidence  will  not  b«  disturbed  on 
appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3983-3988;  Dec.  Die.  «=> 
1011(1).] 

2.  CONTSACTB  •=>163  —  CoNaTBncmoR  —  E^ 
VBOTiNQ  Object. 

Contracts  between  real  estate  agents  and 
owners  of  real  estate  by  which  the  former  are 
given  authority  to  engage  in  activities,  haviac 
for  their  object  the  sale  of  the  latter's  property, 
are  entered  into  for  the  mutual,  material  benefit 
of  the  parties,  and  are  to  be  so  construed  as  not 
to  defeat  such  objects,  when  such  construction 
is  reasonably  deducible  from  their  terms. 

[ESd.  Note.— For  other  cases,  see  Contraeta, 
Cent  Dig.  {  784;    Dec.  Dig.  «=»153.] 

3.  EVIDKNOE  «=9442(4)— PiLSOL  BVIDBRCB  AT- 

rBOTiNG  WarriNQ. 
Where  the  written  authorization  to  sell  of 
a  realty  broker  read  that  the  owner  authorised 
the  broker  to  sell  for  $11,700  net  and  agreed 
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'"to  pay  yoa  no  per  cent,  aa  a  eommiaaioii  on  said 
sale  when  mad*,"  the  court  properly  permitted 
the  broker,  suing  for  commission,  to  introduce 
evidence  of  the  oral  agreement  between  the  par- 
ties that  he  was  to  receive  all  over  the  net  sum 
stated  in  the  writing  aa  the  i»ice  of  the  property. 
since  the  oral  agreement  did  not  vary  the  terms 
of  the  writing,  but  only  amplified  it  to  effectuate 
the  material  interests  of  the  parties. 

[£d.   Note.— For   other   cases,   see  Svidenoe, 
Cent.  Dig.  f  1884;    Dec.  Dig.  «=s>442(4).] 
4.  Bbokkbs  «=>57(2)— ItxAi,TT  Bbokbb— RlOHX 

TO    COHMIBSION. 

Realty  broker,  authorized  to  sell  for  |11,700 
net,  any  excess  to  be  his  commission,  was  en- 
titled to  commission  where  he  found  a  purchas- 
er ready,  able,  and  willing  to  buy  for  $12,000, 
which  the  latter  did  from  the  owner  herself, 
though  the  lowest  price  quoted  to  the  purchaser 
t>y  the  broker  was  $12,250. 

[EU.    Note.— For    other    cases,    see    Brokers, 
'^Cent.  Dig.  U  66,  67,  72;  Dee.  Dig.  «S357(2).] 

Appeal  from  Superior  Court,  Santa  Qara 
County;  W.  A.  Beasly,  Judge. 

Action  by  W.  G.  Daniel  against  Sadie  B. 
Calkins  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  defendants' 
motion  for  new  trial,  they  appeal.  Judg- 
ment and  order  afHrmed. 

Owen  D.  Richardson,  of  San  Jose,  for  ai>- 
I>ellant8.  Earl  Lamb  and  R.  J.  Glendennlng, 
both  of  San  Jose,  for  respondent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  and  order  denying  the  defendants' 
motion  for  a  new  trlaL 

The  action  was  brought  to  recover  the  sum 
of  $550  alleged  to  be  due  as  the  commission 
of  a  real  estate  agent  in  securing  a  pur- 
diaser  for  the  property  of  the  defendant 
Sadie  B.  Calkins,  pursuant  to  a  written  con- 
tract of  authorization  and  also  an  alleged 
oral  agreement  as  to  the  amount  of  commis- 
sion to  be  received  in  the  event  of  a  sal& 
The  evidence  in  the  case  discloses  that  the 
plaintiff  was  a  real  estate  agent  residing  and 
doing  business  as  snch  at  Sunnyvale  in  the 
county  of  Santa  Clara  in  the  year  1912 ;  that 
during  the  month  of  July  of  that  year  the  de- 
fendant Sadie  B.  Calkins  was  in  possession 
of  a  piece  of  real  estate  of  which  she  was 
shortly  to  become  the  owner,  and  that  in 
that  month  and  at  her  request  the  plaintiff 
took  a  Mr.  Deckman  (who  subsequently  be- 
came the  purchaser  of  the  property)  out  to 
see  it  with  a  view  to  buying  it;  that  the  price 
of-$12JK)0  was  quoted  to  him  at  that  time 
by  plaintiff,  and  he  said  he  would  take  the 
property  at  that  figure;  bat  when  tbe  plain- 
tiff reported  these  facts  to  Mrs.  Ccdkins  she 
said  that  she  had  decided  not  to  sell,  but 
later.  In  the  meantime  having  received  title 
to  the  pr<^erty,  she  requested  the  plaintiff 
to  reopen  negotiations  with  Mr.  Deckman.  It 
was  at  or  about  this  time  that  the  following 
writing  was  executed  between  the  parties: 
"Sunnyvale,  CaL,  August  23,  1912. 

"W.  C.  Daniel:  I  hereby  anthorize  you  solely 
to  sell  for  me  and  my  account  the  following  de- 
scribed real  estate     •     •     •     for  the  sum  or 


price  of  $11,700.00  net;  and  I  agree  to  pay  yon 
no  per  cent,  as  a  commission  on  said  sale  when 
made.  I  further  agree  to  furnish  a  complete 
abstract  of  title  to  date  of  transfer.  This  au- 
thorization to  remain  in  full  force  and  effect 
for  thirty  days,  after  which  notice  must  be  given 
in  writing  to  terminate  this  contract. 

"[Signed]  Sadie  B.  Calkins. 
"Witness:  [Signed]    W.  O.  Daniel." 

At  the  time  of  the  execution  of  the  fore- 
going writing  the  plaintiff  testifies,  and  the 
court  finds,  that  an  oral  agreement  was  made 
between  tbe  parties  to  the  effect  that  in  the 
event  of  his  success  In^  securing  a  purchaser 
for  the  premises  tbe  plaintiff  was  to  receive 
as  his  compensation  a  sum  equal  to  the  dif- 
ference between  the  net  price  specified  In 
said  writing  and  such  price  as  the  property 
should  be  sold  for.  In  the  meantime  the 
plaintiff  corresponded  by  telegrams  and  let- 
ters with  Mr.  Deckman,  who  was  at  the  time 
in  the  East,  but  who  later  and  dnring  the 
life  of  the  plaintiff's  written  contract  came  to 
California,  re-examined  the  property,  and 
finally  purchased  it  directly  from  the  owner 
for  tbe  sum  of  $12,000.  After  the  consumma- 
tion of  such  sale  the  plaintiff  demanded  as 
his  commission  a  sum  equal  to  the  difference 
between  the  amount  named  In  the  written 
authorization  as  the  net  sum  to  be  received 
by  the  owner  and  the  sum  actually  paid  by 
the  purchaser  of  the  property,  to  wit,  the  sum 
of  $300.  The  trial  court  rendered  judgment 
in  plaintiff's  favor  for  said  sum,  and  from 
said  judgment  and  from  the  order  denying 
a  new  trial  tbe  defendants  prosecute  this  ap- 
peal. 

[1]  The  first  contention  of  tbe  defendants 
Is  that  tbe  evidence  is  Insufflclent  to  sustain 
the  finding  that  the  plaintiff  procured  Deck- 
man  as  a  purchaser  of  the  property.  In  re- 
spect to  this  issue  there  is  a  substantial  con- 
flict in  the  evidence,  and  this  being  so  the 
finding  of  the  trial  court  will  not  be  dis- 
turbed. 

[2,  3]  Tbe  next  and  chief  contention  of  the 
appellants  is  that  tbe  court  erred  in  permit- 
ting the  plaintiff  to  introduce  evidence  of 
the  oral  agreement  between  tbe  parties  to 
the  effect  that  the  plaintiff  was  to  receive  all 
over  the  net  simi  stated  in  tbe  writing  as  the 
purchase  price  of  tbe  property.  In  making 
this  contention  it  la  apparently  conceded  by 
tbe  appellants  that  when  an  agent's  author- 
ization is  written  the  amount  of  his  compen- 
sation in  the  event  of  a  sale  may  be  agreed 
upon  orally.  This  concession  Is  doubtless 
made  in  tbe  light  of  the  authorities  sustain- 
ing this  view.  Toomy  v.  Dunphy,  86  Gal. 
6S9,  25  Pac.  130;  Kennedy  v.  Merlckel,  8  CaL 
App.  381,  97  Pac.  81;  Balrd  v.  Loescher,  9  Cal. 
App.  66,  98  Pac.  49;  Maylor  v.  Adams,  15 
CaL  App.  364,  114  Pac.  997.  The  appellants, 
however,  insist  that  tbe  oral  agreement  be- 
tween tbe  parties  as  to  tbe  sum  to  be  re- 
ceived or  retained  as  tbe  agent's  compensa- 
tion is  void,  for  the  reason  that  it  unaertakes 
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to  vaiy  the  terms  of  a  written  InstmiiieDt 
by  parol,  and  tbat  the  ruling  of  the  trial 
court  in  admitting  evidence  of  such  oral 
agreement  was  error.  The  dause  In  the  writ- 
ing which  It  Is  argned  Is  varied  and  in  fact 
abrogated  by  the  oral  agreement,  according 
to  the  appellants'  contention,  reads  as  fol- 
lows: 

"I  agree  to  pay  yon  no  per  cent  as  a  commla- 
siou  on  the  amount  of  said  sale  when  made." 

This  clause  standing  alone  might  support 
the  appellants'  contention;  but  It  Is  to  be 
Interpreted  In  connection  with  the  entire  writ- 
ing, with  the  nature  and  object  of  the  con- 
tract, and  with  the  circumstances  attending 
its  creation.  Contracts  between  real  estate 
agents  and  owners  of  real  estate  by  which 
the  former  are  given  authority  to  engage  in 
activities  having  for  their  object  the  sale  of 
the  letter's  property,  are  entered  Into  for  the 
mutual  material  benefit  of  the  parties  to  such 
contracts,  and  are  to  be  so  construed  as  not 
to  defeat  these  objects  when  such  construes 
tlon  Is  reasonably  dedudble  from  their  terms. 
The  foregoing  clause  in  the  written  author- 
ization of  the  plaintiff  is  to  be  read  in  the 
light  of  the  preceding  clause  in  such  writing 
with  which  it  is  connected  In  the  conjunctive, 
and  which  designates  the  net  amount  which 
the  owner  is  to  receive  npon  the  sale  of  the 
property;  and  It  is  upon  said  "amount  of 
said  sale"  that  "no  percentage  as  a  commis- 
sion" is  to  be  paid.  The  use  of  the  term 
"net,"  and  specifying  the  amount  which  the 
owner  is  to  receive,  carries  the  plain  implica- 
tion that  the  selling  price  of  the  property  Is 
to  be  some  larger  sum,  the  excess  of  which 
Is  undisposed  of  by  the  terms  of  the  written 
agreement.  This  being  so,  the  oral  agree- 
ment of  the  parties  to  the  effect  that  the 
agent  should  retain  such  extra  sum  as  the 
compensation  for  his  services  in  the  premises 
does  not  vary  the  terms  of  the  writing,  but 
only  amplifies  it  so  as  to  effectuate  the  mu- 
tual material  interests  of  the  parties  In  en- 
tering into  it  The  court,  therefoije,  did  not 
err  in  admitting  the  evidence  of  such  oral 
agreement,  nor  in  its  finding  predicated  upon 
such  evidence. 

[4]  The  final  contention  of  the  appellants 
is  that  the  plaintiff  never  In  fact  produced  a 
purchaser  ready  and  able  and  willing  to  pur- 
chase the  prolwrty  in  question  for  the  price 
at  which  the  agent  offered  it  to  such  purchaser. 
This  argnment  is  predicated  upon  the  evi- 
dence in  the  case  showing  that  the  lowest 
price  quoted  to  the  prospective  purchaser  by 
the  plaintiff  was  the  sum  of  $12,250,  which 
snm  the  purchaser  was  never  shown  to  be 
willing  to  pay.  The  views  above  expressed 
as  to  the  construction  to  be  placed  upon  the 
plaintiff's  written  anthorlzation  to  the  effect 
that  he  was  to  endeavor  to  make  a  sale  of  the 
property  for  such  sum  in  excess  of  the  net 
amount  which  the  owner  was  to  receive,  nec- 
essarily implies  that  in  his  offers  of  the  prop- 


erty to  prosi)ectlve  pnrc^iasera  he  was  to  fix 
a  larger  sum  than  said  net  amount  as  the 
lowest  purchase  price  of  the  prc^erty;  and 
if  he  found  a  purtdiaser  who  was  ready  and 
willing  and  able  to  buy  the  property  for  any 
sum  up  to  or  in  excess  of  the  net  amount  sped- 
fled  in  his  written  authorisation  h'e  wonld  be 
fulfilling  its  terms  and  also  the  terms  of  the 
oral  understanding  of  the  parties  supplement- 
ing their  written  agreement ;  and  If  snch  pur- 
chaser when  found  saw  fit  to  deal  directly 
with  the  owner,  and  the  owner  with  him, 
within  the  life  of  the  plaintiff's  agency,  and 
to  consummate  a  sale  of  the  property  for  a 
sum  equal  to  or  in  excess  of  the  owner's  net 
figure,  the  agent  would  be  none  the  less  the 
procuring  cause  of  such  sale,  and  would  under 
the  authorities  be  entitled  to  his  reward. 
Briggs  T.  Hall.  24  CaL  App.  586,  141  Pac. 
1067. 

This  disposes  of  every  material  coatentloQ 
of  the  appellants  in  the  case. 

Judgment  and  order  afOrmed. 


We  concur: 
aAN,  J. 


LENNON,   P.   X;     EEHBI- 


BAXTER  V.  OHICO  CONST.  CO.    (CSv.  161W 

(District  Court  of  Appeal,  Third  IMatrict.  Cali- 
fornia.   Sept  20,  1916.) 

1.  Fbattds,  Stattttk  or  «=932— Disohabok  or 
Obioiital  Debtob— "Novation." 

Where  a  storekeeper  released  a  subcontrac- 
tor OB  hia  Indebtedness,  upon  the  contractor's 
assuming  his  bUl,  and  thereafter  looked  only  to 
the  contractor,  agreeing,  as  consideration  of 
such  assumption,  to  furnlah  the  subcontractor 
necessary  supplies  for  the  work,  this  was  a  "no- 
vation" within  statute  of  frauds  (Civ.  Code,  { 
2794,  subd.  S),  which  ezdudes  therefrom  a  case 
"where  the  promise,  being  for  an  antecedent  ob- 
ligation of  another,  is  made  upon  the  considera- 
tion that  the  party  receiving  it  cancels  the  ante- 
cedent obligadon,  accepting  the  new  promise  at 
a  substitute  therefor,"  etc. 

[Ed.  Note.— For  other  cases,  see  Franda.  Stat- 
ute of.  Cent.  Dig.  {  49;  Dec.  Dig.  <S=»32. 

For  other  definitions,  see  Words  and  Phrases, 
Btrst  and  Second  Series,  Novation.] 

2.  EVIDENCB  «=»471(28)— Opimiow   Bvidkhcb 
— CoNCLTiBiON  OF  Wnrirass. 

Plaintiff,  suing  on  an  alleged  assnmption  of 
a  debt  to  him,  could  testify  that  he  did  cancel 
the  antecedent  obligation  and  accept  the  new 
promise  of  defendant  these  bong  questiana  of 
tact  and  no  one  better  qnalified  than  he  to  testi- 
fy of  them. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  $  2173;  Dee.  Dig.  «s>471(28);  Witr 
nesses,  Cent  Dig.  {  63S.] 

8.  CoBPOKATioNs  «s>432(12)  —  AuraoBiTr  op 

A  GENT— EJvi  niNCB. 
In  an  action  against  contractor  corporation 
on  its  alleged  asumption  of  subcontractor's  store 
account,  evidence  of  authority  of  foreman  of  de- 
fendant to  supervise  construction,  etc.,  and  boy 
supplies,  and  that  immediately  after  telephon- 
ing the  corporation's  president  he  made  the  al- 
leged assumption  contract  Md  snffident  to 
show  his  anthori^  to  make  the  contract 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1717,  1787,  174S,  1782;  Dec.  Dig. 
«=»432(12).l 
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Lppeal  from  Saperior  Court,  Tnba  Oounty; 
gene  P.  McDanlel,  Jndge. 
Action  by  E.  S.  Baxter  against  tbe  Cblco 
Qstructlon    C6mpany.     From   a  Judgment 
plaintifl,  defendant  api)eal8.     Affirmed. 

3uy  R.  Kennedy,  of  Chlco,  and  J.  D.  Pe- 

s,  for  appellant    W.  H.  Carlln,  of  Marys- 
le,  for  respondent 

BURNETT,  J.  We  tblnk  a  rational  oon- 
sion  from  evidence  disclosed  by  the  record 
found  In  the  following  statement  of  facta 
claimed  by  respondent:  Defendant  had 
contract  for  constructing  within  a  given 
le  a  concrete  dam  for  the  impounding  of 
ter  for  Irrigation.  It  sublet  to  one  James 
rby  the  work  of  hauling  the  necessary 
ivel  to  the  dam  site.  Defendant's  head- 
irters  were  at  Chlco,  Butte  county,  and 
:  dam  was  being  constructed  some  40  or  50 
les  away  in  the  foothills  of  Yuba  county, 
tlntlfr  was  conducting  a  general  merchan- 
e  store  a  few  miles  from  tbe  site.  The 
rk  was  begun,  and  while  hauling  the 
Lvel,  Klrby  incurred  a  bill  at  the  store  for 
'.  sum  of  (298.20  for  supplies  of  various 
ids,  including  groceries  and  a  considerable 
intity  of  beer  and  whisky.  Up  to  about 
tober  17,  1913,  defendant  had  been  repre- 
ited  at  this  place  by  its  superintendent 
foreman,  a  Mr.  Cuddeback,  and  he  was 
iceeded  by  a  Mr.  Jack  McOeehan,  each 
them  having  authority  to  biro  and  dls- 
irge  men,  buy  necessary  supplies,  incur 
is  in  connection  therewith,  and  represent 
'endant  in  tbe  prosecution  of  the  work.  At 
d  date,  Mr.  Eirby  had  a  large  amount  of 
ivel  on  the  way  near  plaintiff's  store  and 
Intiff  demanded  the  payment  of  his  bUl, 
used  to  extend  any  further  credit  to  tbe 
)contractor,  and  was  about  to  commence 
t  and  attach  tbe  gravel.  This  was  com- 
nlcated  to  Foreman  Ouddeback,  and  his 
!cessor,  Mr.  McOeehan,  took  up  tbe  matter 
1  Informed  plaintiff  that  he  would  com- 
nlcate  with  the  president  of  defendant  by 
>pbone.  To  plaintiff's  knowledge,  he  did 
7e  such  communication  with  the  president, 
o  was  then  at  Chlco;  went  direct  to 
intiff's  store;  assisted  plaintiff  and  his 
rk  in  figuring  up  the  amount  due  and  un- 
d;  ascertained  it  to  be  $298.20;  told 
Intiff  that  in  his  talk  with  the  president 
defendant  over  the  phone,  tlie  president 
ted  that  defendant  would  pay  the  bill, 
J  McOeehan  further  declared  that  he,  the 
eman  would  O.  K.  the  bill;  had  a.state- 
Dt  of  tbe  bill  made  out,  which  he,  in  fact, 
tialed  and  sent  to  defendant  at  Chlco; 
ted  to  plaintiff  that  defendant  desired  him 
continue  giving  credit  to  Klrby,  and  that 
would  pay  for  all  necessary -articles  fur- 
bed  to  him  thereafter.  Plaintiff  thereupon 
lepted  defendant's  promise  thus  made  to 
7  the  then  existing  bill  of  $298.20;  re- 
sed  Klrby  from  all  claim  in  connection 
rewith;    stopped  the  proceedings  to  at- 


tach, or  at  least  abstained  from  any  action, 
and  looked  solely  thereafter  to  defendant  for 
payment;  and,  farther  carrying  out  his 
promise,  furnished  additional  merchandise 
to  Klrby  in  the  sum  of  $81.20,  looking  to 
defendant  alone  for  payment  therefor.  The 
foregoing  are  the  most  favorable  inferences 
in  favor  of  the  Judgment  that  can  be  drawn 
from  the  evidence,  but  that,  of  course,  is  no 
objection  here,  if  they  aro  substantially  sup- 
ported at  alL  The  following  quotation  from 
plaintiff's  testimony  would  seem  to  disclose 
said  support: 

"My  store  is  a  little  less  than  a  mile  from  the 
dam.  James  Klrby  had  a  saboontract  from 
the  defendant  for  the  hauling  of  gravel  for  the 
construction  of  the  dam.  In  doing  that  work,  he 
ran  a  bill  with  me  for  general  merchandise.  Ed. 
Fleming  was  on  the  ground  representing  Mr. 
Klrby,  and  at  first  Pete  Cuddeback  was  the  fore- 
man and  representatlTe  of  defendant  and  he 
was  sncceeded  by  Jack  McOeehan.  On  October 
20,  1913,  James  Klrby  owed  me  $298.20.  and  I 
told  his  foreman,  Mr.  Fleming,  that  I  wouldn't 
furnish  any  more  supplies  unless  it  was  fixed  up. 
Mr.  Fleming  went  to  Oroville,  came  back  in  a 
couple  of  days,  and  said  Fete  Cuddeback, 
who  went  to  the  phone  and  talked  with  Mr. 
Folk,  the  engineer  for  defendant  In  charge  of 
the  work,  and  after  talking  with  him,  told  me  to 
fix  up  the  amount  owed  me  by  Kirby  and  send 
it  to  the  defendant,  and  that  it  would  be  paid 
and  defendant  would  be  responsible  foi  it.  Then 
Mr.  Fleming  and  Jack  McOeehan,  who  was  then 
foreman  and  representative  of  the  defendant, 
took  my  books,  added  np  tbe  account,  which  came 
to  $298.20,  and  made  out  the  statement  intro- 
duced in  evidence  themselves,  and  Jack  Mc- 
Oeehan took  It,  saying  that  be  would  O.  K.  it 
and  send  it  to  the  defendant  I  then  and  there 
accepted  this  promise  on  behalf  of  defendant, 
and  I  released  James  Kirby,  canceled  his  in- 
debtedness, and  from  this  time  on  looked  to  the 
defendant  alone  for  the  payment  of  this  bill. 
As  a  further  inducement  and  consideration  to  de- 
fendant for  assuming  this  bill,  I  promised  Jack 
McOeehan  that  I  would  go  ahead  and  let  Kirby 
have  thereafter  anything  that  was  necessary  to 
complete  the  contract,  which  Mr.  McOeehan, 
for  defendant,  asked  me  to  do  and  stated  the 
defendant  would  pay  the  same.  Had  not  de- 
fendant aBsnmed  the  prior  account,  I  would  not 
hove  done  this,  as  I  was  going  to  attach,  but 
having  obtained  this  promise  from  the  company, 
I  released  Mr.  Kirby,  and  then  furnished  addi- 
tional supplies  to  Mr.  Klrby  thereafter  In  ac- 
cordance with  the  direction  obtained  from  Mr. 
McOeehan,  amounting  to  $81.20." 

[1]  There  is  thus  shown  a  novation,  and  it 
Is  excepted  from  the  operation  of  the  stat- 
ute of  frauds  by  virtue  of  subdivision  3  of 
section  2794  of  the  ClvU  Code,  excluding  the 
case — 

"where  the  promise,  being  for  an  antecedent 
obligation  of  another,  is  made  upon  the  consid- 
eration that  the  party  receiving  it  cancels  the 
antecedent  obligation,  accepting  the  new  promise 
as  a  substitute  therefor,"  etc. 

[2]  We  can  see  no  valid  objection  to  the 
course  permitting  plaintiff  to  testify  that  he 
did  cancel  the  antecedent  obligation  and  ac- 
cepted the  new  promise.  These  were  facts, 
and  no  one  was  better  Qualified  than  plaintiff 
to  testify  concerning  them.  The  court  would 
not  be  bound  by  his  declaration  to  that  effect, 
but  they  constituted  evidence  which  we  can- 
not say  was  insufficient  to  support  the  court's 
finding. 
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[8]  We  think  also  that  there  was  snfBdent 
showing  that  the  foreman  or  superintendent 
had  authority  to  bind  the  company  In  the 
promise  to  pay  for  the  supplies. 

There  Is  no  dispute  that  Cuddeback  and 
McGechan  had  the  same  authority,  and  the 
former  testified  that: 

"My  authority  was  to  go  ahead  witii  the  con- 
struction of  the  dam;  hire  men;  discharce 
them;  buy  what  supplies  were  needed  for  the 
work." 

Mr.  Fleming  also  testified  that  Mr.  MeOee- 
ban  was  general  foreman  for  the  Chlco  Con- 
struction Company;  that  "be  hired  and  dis- 
charged laborers  and  supervised  the  work 
and  ordered  supplies." 

There  Is  also  strong  circumstantial  evi- 
dence in  the  fact  that  McGeehan,  immediate- 
ly after  telephoning  to  the  president  of  said 
company,  made  said  agreement  with  plaintiff.' 
He  would  quite  naturally  repeat  to  plaintiff 
what  was  said  to  him  by  his  superior.  It  Is 
altogether  Improbable  that  he  would  Imme- 
diately make  a  contract  entirely  different 
from  his  instructions.  It  Is  true  that  there 
is  a  difference  between  the  testimony  of 
plaintiff  and  McGeehan  as  to  this,  but  we 
must  accept  the  version  of  the  former. 

The  proposition  involyed  in  the  case  seems 
simple,  and,  as  we  cannot  say  that  the  con- 
clusion drawn  from  the  eridence  by  the  trial 
Judge  Is  unreasonable  or  unsupported,  we 
think  the  Judgment  should  be  affirmed;  and 
It  la  so  ordered. 

Wo  concur:    CHIPMAN,  P.  J.;  HART,  J. 


VALENCIA  ▼.  MILLIKBN.     (GIt.  2001.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Sept  27,  1916.) 

1.  Rapb  «s>67(1)— WiuoHT  or  Evidence. 

The  weight  to  be  given  testimoiiy  in  criminal 
prosecutions  for  rape,  even  if  uncorroborated, 
IS  for  the  jury,  unless  it  ia  inherently  improb- 
able. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  87;    Dec.  Dig.  «=957(1).] 

2.  Rapi  «=»66— Civu,  LiABiLiTT— SumciKN- 
CT  OF  Evidence. 

In  a  civil  action  for  rape,  a  less  stringent 
rule  relative  to  the  sufiiciency  of  evidence  is  ap- 
plicable than  in  a  criminal  prosecution,  since  in 
a  civil  action  a  i>reponderance  of  the  evidence 
is  all  that  is  required  to  establish  a  fact 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Djg.  if  107-111 ;    I>ec  Dig.  <8=»66.] 

S.  Ra^e  «=966— OrviL  Liabilitt— Weight  of 
Evidence— QuBSTiOR  roa  Jubt. 
In  a  civil  action  for  rape,  the  weight  to  be 
given  conflicting  evidence  relative  to  the  com- 
mission of  the  act  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  U  107-111;    Dec.  Dig.  «=>66.] 

4.  Appeai.  and   Erbob  ^»1002  —  Review  — 
Verdict  on  Confuoting  Evidence. 

In  a  civil  action  for  rape,  the  jury's  condu- 
rion  on  conflicting  evidence  in  favor  of  plaindfl 


and  against  defendantfs  alfltl  la  oondnalvia  on 
appeal, 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3937;  Dec  Dig.  «» 
1002.] 

6.  Rape  *=»e6— Civil  LiABitrrT— Evtdence. 
In  a  dvil  action  for  rape,  where  there  was 
no  controversy  as  to  the  birth  of  plaintiff's  child, 
it  was  competent  for  plaintiff  to  testify  that  de- 
fendant was  Its  father. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  107-lU;    Dec.  Dig.  «=>60.1 

6.  Rape   *3»66— Civil  Liabilitt— Child   as 
Evidence— Question  fob  Tbial  Codkt. 

In  a  civil  action  for  rape,  the  questioii 
whether  the  jury  could  be  asked  to  compare 
plaintifiTs  child  with  defendant  was  pecaliarly 
within  the  trial  court's  province  to  determine. 
[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  Si  107-111;    Dec.  Dig.  «S=»66.] 

7.  Appeal   and'  Ebbob   «=9l032(l) — ^Bubokn 
to  Show  Pbejudioial  Ebbob. 

Tie  burden  is  on  appdiant  to  affinnativdy 
show  prejudidal  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4047,  4051 ;  Dec.  Uig.  •8=3 
1032(1).] 

8.  Rape  «=366— Civil  Liabilitt— Evidkkcb— 
Chastitt. 

In  a  dvil  action  for  rape,  evidence  as  to 
the  chastity  of  plaintiff  was  not  only  material  on 
question  of  the  measure  of  damages,  but  as  tend- 
ing to  show  the  probability  or  nonprobability 
of  resistance  on  tne  port  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  ii  107-111 ;  Dec  Dig.  iS=s>66.] 

9.  Appeal  and  Ebbob  «=>1047(1)— Habmlebs 
Ebbob— Inbtbuctiok. 

In  a  civil  action  for  rape,  where  the  de- 
fense, bdng  an  ahbi,  was  not  based  on  the  fact 
that  plaintiff  had  consented,  error  in  Umitiiig  the 
purpose  for  which  evidence  as  to  the  chaatilT 
of  plaintiff  could  be  considered  to  the  questioa 
of  damages  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4146,  4160-4152;  Dec 
Dig.  «=9l047(l).] 

10.  Rape  4=366— Civil   Liabilitt— Ikstboc- 
tion— Dahaoes. 

In  a  civil  action  for  rape,  the  instruction 
that  compensatory  damages  should  be  given  in 
such  amount  as  would  fairly  compensate  plain- 
tiff for  the  injury  she  received  by  reason  of  the 
act  complained  of,  considering  her  physical  suf- 
fering and  disability  during  pregnancy,  if  the 
jury  found  the  pregnancy  was  the  result  of  de- 
fendant's act,  also  her  mental  suSerina,  shame, 
and  disgrace,  and  loss  of  sodal  standing,  and 
all  other  harm  suffered  as  the  natural  result  of 
the  wrong,  was  not  improper,  in  connection  Tritfa 
the  other  instructions,  as  invading  the  rieht  of 
the  jurv  by  telling  that  damages  shoiud  be 
awarded  plaintiff  regardless  of  whether  she 
consented  or  not ;  as  the  jury  were  told  to  cot>- 
pensate  for  the  act  complained  of,  the  rape. 

[Ed.  Note. — For  other  cases,  see  RapcL  Ceat 
Dig.  §i  107-111;    Dec  Dig.  «=>66.] 

11.  Rape  ^:90&— Civil  Liabilitt— Eviobnob 
— Capacitt  fob   Resistance. 

Id  a  dvil  action  for  rape,  the  questions  to 
plaintiff:  "Did  you  become  unconscious  at  any 
time  while  you  were  struggling  with  defendant? 
Did  he  say  anything  whfle  he  was  doing  this? 
Were  you  or  were  vou  not  unconsdous  at  the 
time  he  set  you  up?  Before  this  assault  wer« 
you  as  large  physically  as  you  are  now?" — were 
proper,  not  only  as  tending  to  show  damages, 
but  as  bearing  on  the  question  of  plaintiff's 
power  to  resist 

[Ed.  Note.— For  other  eases,  see  Rape,  Cent 
Dig.  if  107-111;    Dec.  Dig.  «=»66.] 
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RAPB  «S966— Oivn.  LlABIUTT— BVIDKM  OK. 

In  a  civil  action  for  rape,  plaintiS's  tesb- 

y  that  she  weighed  140  to  146  pounds  vhen 

act  wag  committed,  whereas  at  the  time  of 

t  she  weighed  215  pounds,  was  proper,  where 

ndant  daimed  that,  as  he  weighed  only  150 

ads,  it  was  improbable  that  he  could  forcibly 

!  a  woman  weighing  216  pounds. 

Sd.  Note. — For  other  cases,  see  Rape,  Gent 

.  §{  107-111;    Dec.  Dig.  «=>66.] 

Rape  «=5>66— CivrL  IiIabilitt— BJyiDenok 

MATBBIAIitTT. 

In  a  civil  action  for  rape,  the  question  to 
ntiff  why  she  remained  on  friendly  terms 
1  defendant  after  he  raped  her,  to  which 
answered  tliat  defendant  always  promised  to 
e  and  marry  her,  was  material,  and  the  ev- 

ce  admissible. 

id.  Note. — For  other  cases,  see  Rape,  Gent 

,  §i  107-111;    Dec  Dig.  «=»66.] 

Appeal  and   Erbob    «=»10eO(l)— Habm- 

sss  Ebrob— Evidence. 

In  a  civil  action  for  rape,  the  admission  of 

lysician's  testimony  as  to  uie  p^iod  of  gesta- 

was  harmless,  even  if  the  penod  was  a  mat- 
of  common  knowledge,  and  not  one  requiring 
;rt  testimony. 

:d.  Note.— For  other  eases,  see  Appeal  and 
or.  Cent  Dig.  M  1068,  1068,  4153,  4157: 
.  big.  «=>1060(I).] 

Rape  «s»66— Civil  LiABnjrT— Ihmatkbi- 
j  Testimont. 

In  a  civil  action  for  rape,  the  court  properly 
ck  from  the  testimony  of  a  witness  for  the 
nse  his  statement  that  last  summer  he  saw 
an  and  plaintiff  at  "Urbita  Springs,"  as  the 

was  immateriaL 
)d.  Note.— For  other  cases,  see  Rape,  Cent 
,  fS  107-111;    Dec.  Dig.  «=»66.] 

ppeal  from  Superior  Court,  Blverside 
nty ;  F.  E.  Densmore,  Judge, 
ction  by  Alvina  Valencia  against  Pbllipp 
liken.  From  a  Judgment  for  plaintiff 
an  order  denying  defendant's  motion 
new  trial,  lie  appeals.  Judgment  and 
>r  afllrmed. 

ilguel  EstndlUo,  of  Riverside,  for  appel- 
:.  Ricbard  h.  North,  of  Riverside,  A. 
la,  of  Los  Angeles,  and  V.  Rapp,  of  Bl 
tro,  for  respondent. 

HAW,  J.  As  appears  from  the  complaint, 
!ndant  on  or  about  December  19,  1911, 
1  force  and  violence,  made  an  indecent 
lult  upon  plalntlS,  who  at  the  time  was 
baste  and  virtuous  single  w<»nan  over 
age  of  21  years,  and  then  and  there,  with- 

her  consent,  debauched  and  carnally 
tv  her,  as  a  result  of  which  she  became 
^ant,  and  on  September  17,  1912,  gave 
b  to  a  child,  to  her  damage  in  the  sum  of 
000;  all  of  which  allegations  were  by 
ndant  denied. 

tie  case  was  tried  before  a  Jury,  which 
ight  In  a  verdict  in  favor  of  plaintiff 
the  sum  of  ^,000.  Defendant  moved 
a  new  trial  upon  the  ground  of  InsnlB- 
cy  of  the  evidence,  errors  in  law  occur- 

at  the  trial,  and  Irregularities  in  the 

'eedings  of  plaintiff   and    the   attorneys 

plaintiff,  which  motion  was  overruled. 

appeal  Is  from  the  Judgment  and  an  or- 


der of  court  denying  defendant's  motion  for 
a  new  trial. 

[1-4]  Appellant  devotes  a  large  part  of  his 
brief  In  support  of  his  contention  that  the 
evidence  Is  insuflScieut  to  Justify  the  verdict 
of  the  Jury.  No  purpose  could  be  subserved 
la  quoting  at  length  the  detailed  acts  of  de- 
fendant in  accomplishing  his  purpose,  as  re- 
lated by  plaintiff.  'Her  statement,  if  true, 
clearly  shows  that  she  was,  on  December  19, 
1911,  against  her  will,  ravished  and  debauch- 
ed by  defendant,  as  a  result  of  which  she 
gave  birth  to  a  child  on  September  17,  1912. 
As  declared  in  criminal  cases,  the  weight  to 
be  given  testimony  in  prosecutions  for  rape, 
even  if  uncorroborated,  is  a  matter  solely 
for  the  consideration  of  the  Jury,  unleea  it 
is  inherently  improbable  (People  v.  Ah  Lung, 
2  Cal.  App.  278,  83  Pae.  296 ;  People  v.  Ben- 
son, 6  Cal.  221,  65  Am.  Dec.  506;  People  v. 
Hamilton,  46  Cal.  540) ;  and  a  less  stringent 
rule  is  applicable  here,  since  It  is  a  dvil  ac- 
tion wherein  a  preponderance  of  the  evidence 
is  all  that  Is  required  to.  establish  a  fact. 
Not  only  do  we  find  nothing  Improbable  in 
plaintiff's  story  when  all  the  drctunstances 
are  considered,  but  her  testimony  is  strongly 
corroborated  by  that  of  her  father  and  moth- 
er, to  the  effect  that  defendant  did,  on  the 
afternoon  of  the  day  named,  accompanied  by 
plaintiff,  leave  their  house  in  a  buggy  for  a 
ride,  from  which  trip  he  returned  with  her 
that  evening,  when  plaintiff  immediately,  in 
the  presence  of  defendant,  informed  her 
parents  of  the  fact  that  the  defendant  had 
so  abused  her;  that  he  then  admitted  the 
fact,  as  stated  by  plaintiff,  and  promised  the 
father  that  he  would  marry  his  daughter 
within  two  weeks;  that  the  clothing  of 
plaintiff  was  torn  and  blood-stained;  that 
the  father,  accompanied  by  plaintiff,  visited 
the  Isolated  place  where  the  latter  stated 
defendant  had  pulled  her  from  the  buggy, 
and  found  evidence  of  the  struggle  which 
plaintiff  testified  she  had  with  defendant  in 
an  effort  to  protect  her  virtue.  Defendant 
denied  in  toto  the  testimony  of  plaintiff; 
denied  that  he  made  any  admissions  or  had 
any  conversation  with  the  father  and  mother ; 
denied  that  he  had  gone  riding  with  plaintiff 
or  had  seen  her  or  her  parents  at  all  on  the 
day  referred  to;  and  asserted  that  at  the 
time  when  the  offense  is  alleged  to  have 
been  committed  he  was  elsewhere,  and  a 
part  of  the  time  at  the  house  of  his  brother, 
where  he  remained  during  the  night,  in  which 
claim  he  waa  corroborated  by  bis  brother 
and  one  other  person.  The  weight  to  be  given 
this  conflicting  evidence  was  clearly  a  matter 
for  the  determination  of  the  Jury,  and  its 
conclusion  thereon  in  favor  of  plaintiff  and 
against  the  alibi  which  defendant  sought  to 
establish,  must,  so  far  as  this  court  is  con- 
cerned, be  deemed  conclusive.  Appellant 
cites  the  case  of  Lind  v.  Gloss,  88  Cal.  6,  25 
Pac.  972,  to  the  effect  that,  where  in  prose- 
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cntlons  for  rape  the  circumBtances  tend  to 
throw  discredit  upon  the  uncorroborated  testi- 
mony of  the  prosecuting  witness,  the  court  in 
reviewing  such  testimony  should  be  liberal 
in  granting  a  new  trial,  to  the  end  that  jus- 
tice may  be  dona  For  the  reasons  stated, 
however,  the  rule  announced  In  that  case  is 
not  applicable  to  the  facts  in  the  case  at  bar. 

[S-7]  It  appears  that  the  child,  nearly  a 
year  old  at  the  time,  was  produced  in  court, 
and  in  addressing  the  Jury  plaintlfl's  attor- 
ney said: 

"I  call  your  attention,  gentlemen,  to  the  child 
in  question,  and  ask  yon  to  compare  it-  with  the 
defendant." 

Defendant  objected  to  the  use  of  this  lan- 
guage in  argument  to  the  Jury,  on  the  ground 
there  was  no  evidence  that  the  child  was  that 
of  the  defendant,  and  asked  the  court  to 
instruct  the  Jury  to  disregard  the  remarks  of 
counseL  The  testimony  of  plaintlfC  was 
that  the  child  to  which  she  gave  birth  nine 
months  after  the  alleged  act  of  intercourse 
with  her  by  defendant  was  that  of  the  de- 
fendant. The  record  is  silent  as  to  whether 
or  not  it  bore  any  resemblance  to  defendant 
For  aught  that  appears  to  the  contrary,  its 
lack  of  resemblance  might  have  constituted 
strong  evidence  in  his  favor.  If,  on  the  other 
hand,  it  resembled  the  alleged  father,  It 
would  be  convincing  evidence,  not  of  the  al- 
leged violence,  but  of  the  act  of  Intercourse 
with  him  which  It  was  necessary  for  plaln- 
tlft  to  establish.  There  existed  no  contro- 
versy as  to  the  birth  of  the  chUd.  and  It  was 
competent  for  plalntifT  to  testify  that  defend- 
ant was  the  father  thereof.  State  v.  Miller, 
71  Kan.  200,  80  Pac.  51,  6  Ann.  Gas.  58.  And 
It  has  also  been  held  that  a  child  may  be 
exhibited  to  the  Jury  la  order  that  they  may 
consider  and  determine  whether  or  not  there 
may  be  any  resemblance  to  the  defendant 
State  V.  Danforth,  73  N.  H.  215,  60  AtL  839, 
111  Am.  St  Rep.  600,  6  Ann.  Cas.  557.  In 
State  V.  Danforth,  supra.  It  is  said: 

"All  of  the  authorities  concede,  in  effect,  that 
there  may  be  cases  in  which  the  maturity  pf  the 
child,  or  the  character  of  the  peculiarities  relied 
upon  as  a  ground  of  rea^nblance  or  dissimilari- 
ty, render  the  child  competent  evidence  on  the 
issue  of  paternity.  The  objections  urged  to  the 
competency  of  the  evidence  go  rather  to  its 
weight  than  to  its  relevancy." 

In  1  Wigmore  on  SMdence,  1 166,  It  is  said: 
"The  sotmd  rule  is  to  admit  the  fact  of  sim- 
ilarity of  tmecific  traits,  however  presented,  pro- 
vided the  child  is  in  the  opinion  of  the  trial  court 
old  enou^rh  to  possess  settled  features  or  other 
corporal  indications." 

In  our  oplnl<Mi,  since  the  child  is  not  before 
us,  the  matter  complained  of  was  a  question 
peculiarly  within  the  province  of  the  trial 
court  to  determine.  At  all  events,  it  devolves 
upon  appellant  to  affirmatively  show  prejudi- 
cial error,  and  there  Is  nothing  In  the  record 
here  presented  upon  which  we  can  assume, 
even  If  the  court  erred,  that  defendant  was 
prejudiced  by  the  ruling. 

[8,  9]  Complaint  is  made  that  the  court  er- 
roneously Instructed  the  Jury  as  follows: 


"Whether  or  not  plaintlfl  was  ehasts  and  virtn- 
ons  prior  to  the  alleged  assault  is  not  material 
to  the  maintenance  of  this  action,  and,  should 
you  find  from  the  evidence  that  she  was  not, 
that  alone  would  not  jxiBtify  you  in  finding  for 
the  defendant  Whether  or  not  she  was  t^iaste 
prior  to  the  alleged  assault  i»  <Hdy  material  for 
the  purpose  of  showing  the  damaJeHi  which  she 
may  have  snfEered  by  reason  of  the  alleeed  aa- 
sault" 

The  diastlty  at  plalutUT  prior  to  the  as- 
sault was  made  an  issue  In  the  trial,  and 
there  was  conflicting  evidence  touching  the 
question.  In  our  opinion,  evidence  fis  to  the 
chastity  of  plaintiff  was  not  only  material 
touching  the  question  as  to  the  measnre  ot 
damages,  as  stated  by  the  court,  but  likewise 
material  as  tending  to  show  the  probability 
or  nonprobabllity  of  resistance  on  the  jiait 
of  the  prosecutrix;  "for  It  Is  certainly  more 
probable  that  a  woman  who  has  done  tta^e 
things  voluntarily  in  the  past  would  be  mudi 
more  likely  to  consent  than  one  whose  past 
reputation  was  virlthont  blemish,  and  whose 
personal  conduct  could  not  truthfully  be  as- 
sailed." People  V.  Johnson,  106  CaL  289,  38 
Pac.  622.  Conceding,  however,  that  the  coort 
erred  in  thus  limiting  the  purpose  for  vrbldi 
such  evidence  was  to  be  considered  by  the 
jury,  it  Is  nevertheless  Impossible  to  perceive 
how  defendant  could  have  been  prejudiced 
thereby,  since  his  defense,  being  an  alibi,  was 
not  based  upon  the  fact  that  plaintUI  had 
consented  to  the  act  Hence,  conceding  tbe 
error,  defendant's  substantial  rights  could 
not  have  been  prejudiced  by  reascMi  tbereof. 
[10]  The  court  Instructed  the  Jury  tbat: 
"Compensatory  damages  should  be  gi^en  in 
Budi  amount  as  in  your  judgment  wiu  fairly 
compensate  her  for  the  injury  she  has  recelv^ 
by  reason  of  the  act  complained  of,  taking  into 
consideration  her  physical  suffering  and  disabil- 
ity during  pregnancy  and  in  child  birth,  if  yoa 
find  the  pregnancy  was  the  result  of  the  defend- 
ant's act,  also  her  mental  suffering,  shame,  and 
disgrace,  and  her  loss  of  social  standing,  and  all 
other  harm  you  find  she  suffered  aa  the  natural 
result  of  the  wrong." 

Objection  Is  made  to  this  Instructioii  up- 
on the  ground  tbat  it  invades  the  rigjit  ot 
the  jury,  teUlng  It  that  damages  should  be 
awarded  to  plaintiff  regardless  of  whether 
she  gave  her  consoat  or  not.  We  do  not  so 
construe  It  Read  In  connection  with  other 
instructions,  and  also  as  stated  therein,  they 
are  to  compensate  her  for  the  wrong  by  rea- 
son of  the  act  complained  ot  "The  act 
complained  of"  was  the  rape  alleged  to  have 
been  <»mmltted  ujpon  plaintiff  by  defendant 

[11-1S]  Numerous  assignments  of  error  are 
predicated  upon  rulings  of  the  court  In  ad- 
mitting and  rejecting  evidence.  Conceding 
some  of  the  questions  calculated  to  elicit  im- 
material testimony,  we  ate  nnable  to  per- 
ceive that  any  prejudice  could  have  resulted 
therefrom.  Tbe  questions:  "Did  you  become 
unconscious  at  any  time  while  you  were 
struggling  with  him?"  "Did  he  say  anything 
while  he  was  doing  this?"  "Were  yon  or 
were  you  not  unconscious  at  the  time  he  set 
you  up?"  "Before  this  assault  were  you  as 
large  physically  aa  yoa  are  iu>w?" — were  all 
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per,  not  only  as  tending  to  show  damage, 

for  tbe  further  reason  that  they  bore 
>n  the  question  of  her  power  to  resist  the 
endant.  In  response  to  the  last  question 
Intur  replied  that  she  weighed  140  to  145 
mds  at  the  time  the  act  was  conunltted, 
sreas  at  the  time  of  the  trial  she  weighed 

pounds.  This  testimony  was  certainly 
per,  since  defendant  claims  that,  as  he 
ghed  only  165  pounds,  It  was  improbable 
t  he  could  forcibly  rape  a  woman  weigh- 
21S  pounds.  It  was  made  to  appear  that 
>r  the  commission  of  the  act  plalntlfC  re- 
ined on  friendly  terms  with  defendant, 
.  she  was  asked  the  reason  tor  such  con- 
led  relations.  Her  answer  to  the  effect 
t  he  always  "promised  Paim  that  he  would 
le  and  get  married,  and  we  expected  that 
TOuId  keep  his  word,"  shows  the  materlal- 
of  the  question.    It  is  also  claimed  that 

court  erred  In  admitting  the  testimony 
I  physician  as  to  the  period  of  gestation. 
'  ground  of  this  objection  is  that  such  pe- 
1  is  a  matter  of  common  knowledge,  and 
one  requiring  expert  testimony.  CJonced- 
thls  to  be  true,  how  could  defendant  have 
1  prejudiced  by  the  answer?  It  Is  also 
med  that  the  court  erred  In  striking  out 

following   testimony  given   by    witness 
dez  for  the  defense: 
last  summer  I  saw  Frank  Truhillo  and  AI- 

Valencia  at  Urblta  Springs.  It  was  last 
'  I  saw  them." 

,  Is  impossible  to  perceive  how  suCh  fact 
d  be  material  to  any  issue  Involved  in 
case.  There  were  numerous  other  ob- 
[ons  b)  character  as  trivial  and  nnlm- 
a.txt  as  those  to  which  we  have  adverted, 
purpose  coald  be  subserved  by  a  more 
nded  reference  thereto.  Suffice  it  to  say 
And  no  error  which  In  any  event  could 
i  resnlted  In  a  miscarriage  of  Jostlee. 
ion  4^,  art  8,  Constitution, 
ae  Judgment  and  order  are  affirmed. 

e  concnr:    CONBBT,  P.  J.;    JAMBS,  J. 


AINSWORTH  et  ux.  v.  MORRIIIi. 
(Qv.  1922.) 

trict  Court  of  Appeal,  First  District,  Call- 
nia.     Sept  22,  1916.     Rehearing  Denied 
by  Supreme  Court  Nov.  20,  1916.) 

:01IEBTXAD    «=9ll8(C9    —    INCUKBKAIICS    — 
CNDEB  OF  HUSBAIln  ANn  WiFB. 

Jnder  Civ.  Code,  8  1242,  providing  that  the 
istead  of  a  married  woman  cannot  be  con- 
1  or  Incumbered  unless  the  instrument  by 
h  it  is  conveyed  or  incumbered  is  executed 
acknowledged  by  the  husband  and  wife,  a 
:en  offer,  accepted  in  writing,  made  and 
id  by  only  the  husband,  for  an  exchange  of 
of  the  wife  upon  wiiich  a  homestead  had 
declared  by  her,  was  invalid  and  unenforce- 
by  the  husband  and  wife. 
i.  Note. — For  other  cases,  see  Homestead, 
.  Dig.  §§  216,  217;    Dec.  Dig.  «=9ll8(B).] 


a.  SFBcmo  Pkbfobuahob  4tEs>S2(l)— MnrcAL- 

ITY. 

Where  defendant  in  suit  for  specific  perform- 
ance would  not  be  entitled  to  have  the  contract 
reformed  and  enforced  against  plafpHffa,  it  can- 
not be  reformed  and  enlorced  oy  them  against 

.  [Bd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  89,  90,  99;  Dec.  Dig. 
•=»32(1).] 

3.  Refokuahoh  or  iNSTBTTinEHTs  «=97— Void 

CONTBACT. 

A  void  agreement  has  no  standing  in  law 
and  cannot  be  reformed. 

[Bid.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  20;  Dea  Dig. 
«=»7.] 

Appeal  from  Sni>erior  Oonrt,  Alameda 
County;    T.  W.  Harris,  Judge. 

Action  by  A.  O.  Alnsworth  and  wife  against 
Enoch  Morrill.  From  Judgment  for  defend- 
ant, plalntUTs  appeal.     Affirmed. 

Idndley  &  ElckhofT  and  Russell  T.  Alns- 
worth, all  of  San  Francisco,  for  appellants. 
Redmond  C.  Staats,  of  Berkeley,  and  James 
M.  Koford,  of  Oakland,  for  respondent 

PER  CURIAM.  In  this  acUon  the  plain- 
tiffs sought  to  have  reformed  and  then  specif- 
ically enforced  a  written  contract  executed 
by  and  between  tlie  plaintiff  A.  O.  Alnsworth 
and  the  defendant  MorrlU,  for  an  exchange  of 
certain  real  property.  The  defendant's  general 
and  special  demurrer  to  the  plaintiffs'  fourth 
amended  complaint  was  sustained,  and  the 
plaintlfla  declining  to  further  amend.  Judg- 
ment was  entered  for  the  defendant  from 
which  the  plaintiffs  have  appealed. 

The  facts  pleaded  and  relied  upon  for  a 
cause  of  action  are  substantially  these:  The 
plaintiffs  are  and  at  all  times  mentioned  In 
the  complaint  were  husband  and  wife  and  liv- 
ing together  as  such  In  the  county  of  Napa. 
The  plaintiff  Minerva  L.  Alnsworth  was  the 
owner  of  certain  real  property  situate  in 
the  county  of  Napa,  and  the  defendant  Mor- 
rill was  the  owner  of  certain  real  property 
situate  In  the  county  of  Alameda.  Both 
properties  were  at  the  time  of  the  making  of 
the  contract  incumbered  wltb  mortgages, 
and  the  property  of  the  plaintiff  Minerva  L. 
Alnsworth  was  farther  Incumbered  with  a 
right  of  waiy  and  a  homestead  declared  by 
her.  The  contr&ct  In  controversy  consisted 
of  a  written  offer  made  ana  signed  only  by 
the  plaintiff  A.  G.  Alnsworth,  which  was  ac- 
cepted in  writing  by  the  defendant  Morrill. 

[1-3]  In  our  opinion  the  plaintiffs'  com- 
plaint does  not  and  cannot  be  made  to  state 
a  cause  Of  action,  and  therefore  the  defend- 
ant's demurrer  was  rightfully  sustained  up- 
on tliat  ground  alone.  It  affirmatively  ap- 
pears from  the  allegations  of  the  complaint 
that  the  contract  in  suit  was  not  signed  and 
acknowledged  by  the  plalntlfl  Mlnerya  L. 
Alnsworth;  and  we  have  no  donbt  that  Its 
effect  If  vaUd  and  enforceable  would  be  an 
Incumbrance  upon  the  homestead  previously 
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declared  by  her  wltMn  the  meaning  of  sec- 
tion 1242  o(  the  CItU  Code,  which  providea 
that: 

"Ib^  homestead  of  a  married  person  cannot  be 
conveyed  or  incumbered  unless  the  instrument 
by  which  it  is  oonTeyed  or  incumbered  is  exe- 
cuted and  acknowledged  by  both  husband  and 
wife." 

Although  the  contract  was  signed  only  by 
the  plaintiff  A.  O.  Ainsworth  and  was  ex- 
ecutory in  its  nature,  nevertheless  its  tend- 
ency was  to  cast  a  cloud  upon  the  prop- 
erty involTed,  and  to  that  extent  at  least 
constituted  an  Incumbrance  upon  the  existing 
homestead.  The  policy  and  purpose  of  sec- 
tion 1242  of  the  Civil  Code  is  to  prevent  the 
destruction  or  incumbrance  of  a  homestead 
by  either  spouse  acting  alone ;  and  it  is  well 
settled  that  a  purported  conveyance  or  in- 
cumbrance of  the  homestead  by  either  spouse 
not  made  in  strict  compliance  with  the  re- 
quirements of  that  section  is  invalid  and  in- 
operative for  any  purpose.  Freiermutb  v. 
Steigleman,  130  CaL  392,  02  Pac.  616,  80  Am. 
St.  Rep.  138.  Clearly  under  the  pleaded 
and  admitted  facts  of  the  present  case  the 
defendant  would  not  be  entitled  to  have 
the  contract  in  controversy  reformed  and  en- 
forced as  against  either  or  both  of  the  plain- 
tiffs ;  and  conversely  It  must  be  true  that  the 
plaintiffs  can  have  no  rights  under  the  con- 
tract superior  to  those  accorded  by  the  law 
to  the  defendant.  It  is  elementary  that  a 
void  agreement  has  no  standing  in  the  law, 
and  consequently  it  can  neither  be  reformed 
nor  enforced. 

The  Judgment  appealed  from  is  affirmed. 


PEOPLE]  V.  PRECIADO.    (Or.  861.) 

(District  Court  of  Appeal,  Third  District,  Call- 

fomia.     Sept  26,  1916.     RebearinK  Denied 

by  Supreme  Court  Nov.  23,  1916.) 

1.  OanaiTAi.  Law  «=>1104(6)  —  Appxai.  aito 
Ebrob— STATura  "Oboitndb"  and  "Points" 
— Statdte. 

Under  Pen.  Code,  {  1247,  requiring  that  ap- 
pellant's application  to  the  trial  court  for  a  tran- 
scription of  the  stenographer'B  notes  state  in 
general  terms  the  grounds  of  the  appeal  and  the 
points  on  which  appellant  relies,  by  stating  in 
his  application  in  general  terms  the  grounds  but 
not  the  points  for  his  appeal  from  conviction  of 
embezzlement,  appellant  compiled  with  the  statute 
sufficiently  to  entitle  his  appeal  to  be  heard, 
since  the  term  "points"  was  used  in  the  statute 
as  embracing  "grounds"  as  well  as  "points." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2776;  Dec  Dig.  <S=1104(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Ground;    Point.] 

2.  CBiianAi,  Law  «=»778(7)— Tbiai.— Instbuo- 

TION. 

In  a  prosecution  for  embezzlement,  defended 
on  the  ground  of  insanity,  where  the  trial  court 
instructed  that  for  insanity  to  be  available  as  a 
defense  defendant  must  establish  it  by  a  pre- 
ponderance of  the  evidence,  defining  a  prepond- 
erance as  meaning  the  greater  weight  of  the  evi- 
dence, but  in  three  or  four  other  instructions 
stated  that  the  defense  must  be  "clearly  proved," 


"dearly  establldied,''  and  'iMtlsfaetorily  eMab- 
lished."  there  was  error,  as  the  charge  as  a  whole 
was  likely  to  influence  the  jury  to  require  estab- 
lishment of  the  defense  of  insanity  by  too  clear 
a  degree  of  proof. 

[Ed.  Note. — ^For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  J|  1848,  1851,  1900.  1967; 
Dec.  Dig.  «a»778(7).] 

3.  GsnaNAi.  Law  «=3570(2)— Ihsanitt— Bn- 
DENCE— Weight. 

The  defense  of  insanity  may  be  establlahed 
by  a  mere  preponderance  of  the  evidence. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1286;   Dec.  Dig.  «S9570(2).J 

4.  Criminal  Law  «=3ll59(5)  —  Appeai;  —  Ri- 

VIXW— YEBDICT   on   (TONFUCTINO    EVIDBIfCX. 

On  appeal  from  a  conviction  of  crime,  tlM 
reviewing  court,  under  the  settled  rule,  will  not 
interfere  with  the  verdict  whichever  way  the 
Jury  may  have  decided  the  issue  of  insanity, 
where  expert  and  nonexpert  testimony  was  intro- 
duced for  and  against  ue  defense. 

(Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  ||  8078,  8070;   Dec.  I>ig.  «=3 

1169(5).] 

5.  CBnaNAr,  Law  <:3>161— Fobmeb  Jeofabdt. 

Once  in  Jeopardy  and  former  acqnittal  are 
&vored  pleas,  and  the  right  not  to  be  put  in 
Jeopardy  the  second  time  is  guarded  by  tlie  otnt- 
mon  law  and  the  constitution. 

[Bid.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  H  290-803;  Dee.  Dig.  «=>161.] 

6.  Cbiminal  Law  4=9200(1)— iDBtmrr  or  Or- 

RNaE»— EUBXZZIJUaHT. 

Defendant  tax  collector,  acquitted  of  embcs- 
zling,  on  December  1,  1913,  funds  paid  him  by 
H.,  could  not  be  convicted  of  embezzling,  on  No- 
vember 1,  1918,  funds  paid  him  by  M.,  if  the 
mmiey  embezzled  December  1st  induded  in  put 
both  the  H.  and  M.  moneys,  since,  where  the  of- 
fense on  trial  is  a  necessary  element  in,  and 
constitutes  an  essential  part  of,  another  offense, 
and  both  are  in  tact  but  one  transaction,  a  con- 
viction or  acquittal  of  one  is  a  bar  to  a  proaecu- 
tion  of  the  other. 

[EM.  Note.— S\>r  other  cases,  see  (Jriminsl 
Law,  Cent  Dig.  i  886;   Dec.  Dig.  «s>20O(D.J 

7.  CsnaNAi.  Law  «s»295— Fobmkb  Jkopasdt 
— Pboof  or  Plka. 

In  a  prosecution  for  embezzlement  the  in- 
formation alleging  that  it  was  committed  No- 
vember 1,  1913,  while  defendant  tax  collector 
had  been  acquitted  of  a  like  charge  as  t>i  De- 
cember 1,  1913,  it  was  error  to  confine  defend- 
ant, in  the  proof  in  support  of  his  plea  of  former 
jeopardy,  to  the  face  of  the  inJformation  oa 
which  he  was  acquitted,  though  the  two  informa- 
tions showed  two  different  offenoea  committed 
at  two  different  times,  the  one  charging  the  of- 
fense as  of  November  1,  1918,  having  btea  p\ir- 
posely  amended  to  that  date  from  Deconlier  1, 
1913,  since  defendant  had  a  right  to  show  that 
the  talcing  of  the  money  in  both  instanoea  wai 
one  and  the  same  transaction. 

[Ed.  Note. — BV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  674-678;  Dee.  Dig.  «=>296.] 

Appeal  from  Superior  Court,  Haderm  Oonn- 
ty ;  Charlea  O.  Busick,  Judge. 

Charles  F.  Preciado  was  convicted  of  ob- 
bezzlement,  and  from  the  Judgment,  and  an 
order  denying  his  motion  for  new  trial,  he 
appeals.    Judgment  and  order  reversed. 

See,  also,  158  Pac.  1063. 


«=9For  othsr  CUM  m«  ssme  toplo  and  KET-NVMBBR  In  all  Key-Namberad  Dlgi^  fad  ladoni 

Digitized  by  VjOOQ IC 


CaL) 


PXX>PIiK  ▼.  PRBOtADO 


1091 


Lee  I>.  Wlndiam,  at  Port  Bldunand,  B.  R. 
Fowler,  of  Turlo**,  and  Joseph  Barcroft  and 
H.  I.  Maxim,  botH  of  Madera,  for  appellant 
U.  S.  Webb,  Atty.  Gen.  and  J.  Charles  Jones. 
Deputy  Atty.  G«ai.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  the  coun- 
ty of  Madera  for  the  crime  of  embezzlement. 
He  was  tried  and  convicted,  and  thereafter 
moved  for  a  new  trial  which  was  denied. 
He  thereupon  appealed  from  the  Judgment 
and  tbe  order  denying  his  motion  for  a  new 
triaL 

[1]  1.  The  Attorney  General  has  made  a 
motion  to  dismiss  the  appeal  principally  up<n 
the  ground  that  defendant  In  his  application 
for  an  appeal  under  section  1247,  Penal  Code, 
failed  to  file  or  present  to  the  trial  Judge  an 
application  containing  a  statement  of  the 
grounds  and  points  on  which  he  relies.  The 
contention  Is  that  defendant  should  have  stat- 
ed In  his  application  not  only  tbe  gro%mdt  ot 
bis  appeal,  bat  should  also  bare  spedfled 
the  pointg  on  which  he  relied ;  that  the  stat^ 
ute  Is  mandatory  in  Its  requirement  that  the 
application  contain  a  statement  of  "grounds 
and  points."    Section  1247  provides  that: 

UpMi  an  appeal  taken  from  any  Judgment  or 
order  of  the  superior  court,  in  any  criminal  ac- 
tion, where  such  appeal  is  allowed,  "the  defend- 
ant •  *  •  must,  within  five  days,  file  with 
tbe  clerk  and  present  an  application  to  the  trial 
court,  stating  in  general  terms  the  grounds  of 
the  appeal  and  the  points  upon  which  the  appel- 
lant relies,  and  designate  what  portions  of  the 
phonographic  reporter's  notes  it  will  be  necessa- 
ry to  have  transcribed  to  fairly  present  the 
p<nnta  relied  upon.  If  such  application  is  not 
filed  within  said  time,  the  appeal  is  wholly  inef- 
fectual and  shall  be  deemed  dismissed  and  the 
judgment  or  order  may  be  enforced  as  if  no  ap- 
peal liad  been  taken." 

The  section  also  provides  that  the  court 
shall,  within  two  days  after  such  application 
la  made,  direct  the  phonographic  reporter 
wbo  reported  the  case  to  transcribe  such  por- 
tion of  his  notes  as  In  the  opinion  of  the 
court  "may  be  necessary  to  fairly  and  fully 
present  the  points  relied  upon  by  tbe  appel- 
lant" It  will  be  observed  that  while  the 
terms  "grounds  and  points"  are  conjunctive- 
ly stated  in  tbe  etitUet  part  of  tbe  section, 
tbe  direction  as  to  tbe  portion  ot  tbe  retort- 
air's  notes  necessary  to  have  transcribed  is 
tbat  the  transcription  shall  be  such  as  "to 
fairly  present  the  poluta  relied  upon,"  and 
fnrtber  along  in  the  section  It  is  made  tbe 
duty  of  tbe  court  "after  such  application  Is 
made,"  to  direct  tbe  reporter  to  transcribe 
such  portion  of  bis  notes  as  may  be  neces- 
sary to  present  "tbe  points  relied  upon  by 
tbe  aK>elIant"  The  term  "points"  as  above 
Shown,  it  seems  to  us,  was  used  as  embrac- 
ing "grounds"  as  well  as  "points"  and,  as 
tbere  used,  indicates  that  tbe  Legislature 
did  not  Intend  that  an  appellant  should  lose 
bis  appeal  as  "wholly  Ineffectual"  unless  in 
bis  application  he  spedflcally  and  separately 
states  tberein  tbat  bis  reasons  for  tbe  ap- 


peal are  to  be  deemed  both  Qie  "KTOonds" 
and  "points"  upon  wbldi  "appellant  relies." 

Tbe  application  was  entitled:  "Settlement 
of  Grounds  on  Appeal  under  Sec.  1247,  P.  C." 
Then  follows  title  and  cause.  The  applica- 
tion recites  the  proceedings,  the  trial,  verdict, 
motion  for  new  trial,  order  denying  motion. 
Judgment  and  notice  of  appeal  from  the  Judg- 
ment and  order.  It  then  states:  "Tbat  said 
appeal  is  taken  upon  tbe  following  general 
grounds,"  and  tbe  grounds  (briefly  stated) 
were  as  follows:  (1)  Once  In  Jeopardy ;  (2) 
errors  in  rulings  with  reference  to  the  allow- 
ance of  challenges  for  cause ;  (3)  misconduct 
of  district  attorney;  (4)  errors  of  tbe  court 
in  its  rulings  upon  evidence;  (6)  errors  of 
the  court  In  the  Interrogation  of  witnesses; 
(6)  the  verdict  is  contrary  to  law;  (7)  tbe 
verdict  is  contrary  to  evidence.  The  appli- 
cation spedflcally  mentioned  portions  of  the 
record  called  for  and  also  for  "the  entice 
transcript  of  tbe  testimony  taken  In  said  ac- 
tion." 

With  this  application  before  the  court,  it 
made  an  order  directing  the  phonographic  re- 
porter "to  transcribe  the  following  portions 
of  tbe  testimony  and  proceedings  given  and 
bad  in  tbe  above-entitled  cause."  Then  fol- 
low In  tbe  order  the  portions  of  tbe  testimo- 
ny and  proceedings  spedflcally  called  for  in 
the  application,  Including  "all  the  testimony 
given  at  tbe  trial,  and  all  objections,  rulings 
and  exceptions,  made  and  taken  at  the  trial." 
This  order  was  compiled  with  and  the  entire 
record  is  now  here  for  review  and  appears  to 
be  in  authentic  form. 

The  statute  only  requires  tbat  tbe  aj^lica- 
Uon  state  "in  general  terms  the  grounds  of 
the  appeal  and  tbe  i>oints  upon  which  tbe 
appellant  relies."  The  grounds  stated  in  the 
present  case  were  specific  enough  to  indicate 
upon  what  errors  defendant  would  rely,  and 
be  designated  the  portions  of  the  reporter's 
notes  which  were  deemed  "necessary  to  have 
transcribed  to  fairly  present  tbe  points  relied 
upon."  Section  1248  of  tbe  Penal  Code  pro- 
vides that:  "If  the  appeal  is  irregular  in 
any  substantial  particular,  but  not  Otherwise, 
the  Appellate  Court  may,  *  •  •  order  it 
to  be  dismissed." 

It  was  said  in  Estate  of  Nelson,  128  CaL 
242,  60  Pac  772: 

"The  right  of  appeal  is  conferred  by  the  Con- 
stitution, and  statutes  and  rules  of  procedure  for 
its  exercise  are  to  be  liberally  construed;  and 
no  appeal  will  be  dismissed  on  tedmical  ^unds, 
where  there  has  been  no  violation  or  disregard 
of  any  express  rule  of  procedure." 

Unless  we  can  say  tbat  tbe  failure  of  de- 
fendant to  state  in  his  application  that  the 
"grounds,"  tberein  set  forth  were  also  tbe 
"points"  on  which  he  relied,  is  a  fatal  "viola- 
tion or  disregard"  of  the  provisions  of  sec- 
tion 1247,  the  motion.  In  oar  opinion,  must  be 
denied.  We  cannot  so  hold.  We  fall  to  ap- 
preciate respondent's  argument  that  there  Is, 
In  contemplation  of  ttie  statute,  a  substantial 
distinctioa  Intended  in  tbe  use  of  tbejterms 
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"grounds"  and  "points."  By  stating  "In  gen- 
eral tenns  the  grounds"  we  think  the  de- 
fendant complied  with  the  statute  sufSdently 
to  entitle  tals  appeal  to  be  heard. 

[2-4]  2.  The  principal  defense  made  In  the 
case  wag  that  defendant,  at  the  time  of  the 
taking  of  the  money,  was  not  responsible  be- 
cause he  was  Incapable  of  understanding  the 
nature  and  quality  of  the  act  on  account  of 
his  then  Insanity.  The  court  gave  the  fol- 
lowing Instmctlons: 

"You  are  instructed  that  In  prosecution  for 
crimes  the  defense  of  insanity  is  often  interposed 
and  thereby  becomes  a  subject  of  paramount  im- 
portance in  criminal  jurisprudence.  A  due  re- 
gard for  the  ends  of  justice  and  the  welfare  of 
society  no  less  than  mercy  to  the  accused  re- 
quires that  it  should  be  thoroughly  and  carefully 
weighed.  It  is  a  plea  sometimes  resorted  to  in 
cases  where  aggravated  crimes  have  been  com- 
mitted under  circumstances  which  afford  full 
proof  of  the  overt  acts  and  render  hopeless  all 
other  means  of  evading  punishment.  While, 
therefore,  it  ought  to  be  viewed  as  a  not  less  full 
and  complete  than  it  is  a  humane  defense  when 
satisfactorily  established,  yet  it  should  be  exam- 
ined into  with  great  care  lest  an  ingenious  coun- 
terfeit of  the  malady  famish  protection  to  guilt. 

"Insanity  as  used  in  this  sense  means  such  a 
diseased  and  deranged  condition  of  the  mental 
faculties  as  to  render  a  person  incapable  of  dis- 
tinguishing between  right  and  wrong  in  relation 
to  the  act  with  which  he  is  charged,  and  to  es- 
tablish a  defense  on  the  ground  of  insanity  it 
must  be  clearly  proved  that  at  the  time  of  com- 
mitting the  act  the  party  accused  was  laboring 
under  such  a  defect  of  reasoning  from  disease  of 
the  mind  as  to  not  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  wrong. 

"Hence  you  are  instructed  that  in  order  for  In- 
sanity to  be  available  as  a  defense  in  this  case 
the  defendant  herein  must  establish  by  a  pre- 
ponderance of  evidence  that  he  was  so  diseased 
and  deranged  in  mind  as  to  render  him  incapable 
of  distinguishing  between  right  and  wrong,  and 
it  must  appear  from  such  preponderance  of  evi- 
dence that  be  was  so  incapable  of  distinguishing 
between  right  and  wrong  in  relation  to  the  par- 
ticular offense  charged  in  the  information,  and  it 
must  appear  further  by  such  preponderance  of 
evidence  that  he  was  in  such  a  mental  condition 
as  to  be  incapable  of  distinguishing  between 
right  and  wrong  in  relation  to  the  act  with 
which  he  is  charged  in  the  information  upon  the 
particular  date  so  charged  and  designated  in  the 
information. 

"You  are  instructed  that  the  law  of  this  state 
does  not  recognize  the  defense  of  insanity  based 
upon  claims  that  a  defendant  committed  the 
crime  while  laboring  under  an  uncontrollable  or 
irresistible  influence,  nor  does  it  recognize  that 
form  of  insanity  commonly  known  as  emotional 
insanity  beginning  on  the  eve  of  the  criminal  act 
and  ending  with  its  consummation.  Such  forms 
of  insanity  have  no  legal  standing  in  this  state 
as  a  defense  to  crime.  It  is  necessary  that  In- 
sanity, in  order  to  be  a  defense,  it  must  be  clear- 
ly proved  that  at  the  time  of  committbig  the 
act  the  party  accused  was  laboring  under  sudi 
a  defect  of  reason  and  from  disease  of  the  mind 
as  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing,  or  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  what  was  vrrong." 

In  People  t.  Wreden,  69  CaL  392,  the  de- 
fense was  Insanity,  and  among  the  instruct 
tlons  was  the  following: 

"I  charge  you  that  when  insanity  is  relied  up- 
on as  a  defense,  the  burden  of  proof  is  with  the 
defendant,  and  the  proof  must  be  such  in  amount 


that  if  the  single  Issue  of  sanity  m  insanity  of 
the  defendant  should  be  submitted  to  the  joiy  in 
a  civil  case,  they  wonld  find  that  he  was  insane, 
or,  in  other  words,  that  intanity  mutt  ie  otearlf 
e$t9bU*\ed  by  satisfactory  proof;  it  is  not  suffi- 
cient that  you  should  entertain  a  reaaonabia 
doubt  as  to  his  sanity,  but  the  proof  must  be  sat- 
isfactory and  the  fact  of  insanity  oleorjy  Mtob- 
lUhed."    Italics  the  court's. 

The  court  referred  to  tS^e  rule  as  prevloos- 
ly  well  settled  that  "Insanity,  In  order  to  con- 
stitute a  defense  In  a  criminal  action,  need 
not  be  proved  beyond  a  reasonable  doubt,  but 
that  It  might  be  established  'by  mere  prepon- 
derating evidence.' "  Referring  to  the  In- 
struction, the  court  said: 

"Is  not  the  expression  'ol^arltf  established  by 
satisfactory  proof  the  full  equivalent  of  'estij>- 
lished  by  satisfactory  proof  l^yond  a  reasonable 
doubt?'  How  can  a  fact  be  said  to  be  clearly  es- 
tablished so  long  as  there  is  a  reasonable  donbt 
whether  It  has  been  es''ablished  at  all.  There 
can  be  no  'reasonable  doubt'  of  a  fact  after  it 
has  been  clearly  established  by  satisfactory 
proof." 

After  giving  the  definition  of  "dearly"  ac- 
cording to  Webster  and  after  stating  the  d^ 
nltlon  of  reasonable  donbt  as  defined  br 
Chief  Justice  Shaw,  the  court,  said: 

"A  juror  wonld  have  no  ezcnss  for  saying  that 
he  did  not  'feel  an  abiding  conviction  to  a  monl 
certainty'  of  the  truth  of  a  fact  which  had  been 
'clearly  established  by  satisfactory  proof.'  Such 
proof,  if  any  could,  would  convince  and  direct 
the  understanding,  and  satisfy  the  reason  and 
judgment  of  a  conscientious  juror.  Under  the 
instruction  given  it  was  the  duty  of  the  Jury  to 
require  that  the  defense  of  Insanity  should  at 
least  be  proved  beyond  a  reasonable  doubt.  This 
was  error." 

In  People  v.  Wells,  146  CaL  138,  78  Pac. 
470,  the  instmction  was,  as  the  court  stated. 
"almost  In  the  exact  language  of  the  one  con- 
demned In  People  v.  Wreden."  Said  the 
court,  after  quoting  what  la  atwva  takoi 
from  the  opinion  in  that  case: 

"We  have  not  been  referred  to  a  ease,  nor  do 
we  know  of  one  in  this  court,  overruling  or 
modifying  the  decision  in  People  v.  Wreden.  50 
CaL  393.  On  the  contrary,  in  People  v.  ADen- 
der,  117  Cal.  81  [48  Pac  1014],  the  conrt  in- 
structed the  jur^  that  the  burden  rested  apon 
the  defendant  of  proving  his  insanity  by  a  pre- 
ponderance of  evidence  merely." 

And  the  conrt  referred  to  the  fact  tliat 
such  had  been  the  rule  in  this  state  Cor  a 
period  of  30  years. 

The  latest  discussion  of  the  qnestlon  by 
the  Supreme  Court  is  fonnd  in  People  ▼.  UQ- 
ler,  171  CaL  649,  164  Pac.  468.  In  that  casa 
the  trial  conrt  instructed  the  Jury  oorrectly 
as  to  the  rule  that  a  preponderance  of  the 
evidence  is  sufficient  where  Insanity  Is  plead- 
ed, but  It  gave  a  farther  instruction  as  to 
what  was  meant  by  the  term  "preponderance 
of  the  evidence,"  as  follows: 

"Preponderance  of  the  evidence  means  that 
degree  of  evidence  which  proves  to  a  moral  co^ 
tainty,  or,  in  other  words,  that  degree  of  proof 
that  product?8  conviction  in  an  unprejudiced 
mind,  regardless  of  the  number  of  witnesses 
from  whom  it  proceeds." 

Chief  Justice  Angellottl,  speaking  for  tlie 
court,  shows  quite  clearly  that  the  definltloo 
thus  given  was  substantially  tlw 
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that  cd  proof  beyond  a  reaacmable  donbt  and 
therefore  violated  the  rule  that  insanity  may 
be  established  by  a  preponderance  of  Qm 
evidence  merely.    The  court  said: 

"Huit'  Bueh  is  tiie  effect  of  the  instmctiaa 
given  ia  shown  by  what  is  -  said  in  People  t. 
Wreden,  69  Cal.  393,  and  People  ▼.  Wella,  145 
Cal.  142  [78  Pac.  4701,  where  it  ia  held  that  an 
inatructicHt  declaring  that  insanity  'must  be 
clearly  established  by  satisfactory  proof  is  the 
fnll  eqnivalent  of  one  making  it  incumbent  on  a 
defendant  to  establish  insanity  beyond  a  rea- 
sonable donbt" 

As  we  understand  this  reference  to  the  case 
of  People  V.  Wreden,  the  court  Intended  to 
give  its  approval  of  what  was  there  said,  and 
beoanse  of  such  approval  it  followed  that  the 
instruction  in  the  Miller  Case  was  error. 
That  is,  that  in  the  Wreden  Case  the  instruc- 
tion called  for  proof  equivalent  to  the  proof 
called  for  in  the  Miller  Case,  or,  In  other 
words,  both  instructions  meant  the  same 
thing  and  both  were  erroneous. 

In  the  present  case  the  only  instruction 
given  defining  what  is  meant  by  preponder- 
ance of  the  evidence  was  as  follows:  "By  a 
preponderance  of  the  evidence  is  meant  the 
greater  weight  of  the  evidence — that  which 
is  the  more  convincing  of  its  truth.  It  is  not 
necessarily  determined  by  the  number  of  wit- 
nesses for  or  against  a  proposition.''  Not- 
withstanding this  definition,  the  Jury  were 
told  that  the  defense  of  insanity  is  to  be  re- 
ceived as  "a  humane  defense  wh«i  satisfac^ 
torily  established";  again,  in  another  instruc- 
tion, "to  establish  the  defense  of  insanity  it 
must  be  clearly  proved";  again,  in  another 
instruction,  "It  is  necessary  that  insanity,  in 
order  to  be  a  defense,  it  must  be  clearly 
proved,"  etc.  How  else  could  the  Jury  have 
understood  the  instruction  that  insanity  may  ' 
be  established  by  a  preponderance  of  the  evi- 
dence than  that  this  preponderance  must  be 
"satisfactorily  established"  and  "clearly 
proved"? 

In  the  case  of  Beach  v.  Olark,  61  Conn. 
200,  the  action  was  on  a  promissory  note  on 
which  defendant  was  tndoraer  as  an  accom- 
modation to  plaintiff  and  as  security  there- 
for he  lield  certain  personal  property  con- 
veyed to  him  by  plalntifl.  The  trial  court 
instructed  the  jury  that  "If  the  defendant 
held  the  property  in  queaticm  as  collateral 
security,  the  burden  of  proof  is  on  him  to 
clearly  prove  his  authority  to  sell."  This 
was  held  error,  the  Supreme  Court  of  Errors 
saying: 

"The  use  of  that  word  (clearly)  required  the 
defendant  to  assume  a  heavier  burden  than 
the  law  imposed  upon  him.  The  law  only  re- 
quired him  to  prove  by  a  preponderance  of  proof 
the  material  fact  on  which  he  relied.  The 
charge  required  him  to  do  more  than  that;  to 
prove  it  dearly,  without  uncertainty,  free  from 
doubt  or  question.  It  required  him  to  prove  it 
with  substantially  the  same  amount  of  proof 
that  is  required  to  substantiate  a  criminal 
charge;  and  that  is  not  the  law.  *  *  •  ■g'^f 
this  reason  there  must  be  a  new  trial." 

In  Hall  V.  Wolff,  61  Iowa,  559,  16  N. 
W.  710,  the  action  related  to  the  sale  of  cer- 
tain personal  property.    The  instruction  giv- 


en was  that  the  sale  'Should  be  dearly  and 
fairly  proven."    Said  the  court: 

"  'Clearly  and  fairly  proven'  imports  mors 
than  a  mere  preponderance  of  evidence.  In  the 
case  of  West  v.  Druff,  66  Iowa,  336  [7  N.  W. 
636],  an  instruction  was  held  to  be  erroneous 
which  required  'clear  and  satisfactory  evidence' 
to  satisfy  the  jury  of  an  issuable  fact.  That 
Instrument  (instruction?)  cannot  be  distinguish- 
ed from  the  one  now  under  consideration." 

In  French  v.  Day,  89  Me.  441,  36  Atl.  909, 
the  action  was  trespass  and  the  court  in- 
structed the  Jnry: 

"  •  •  •  It  is  incumbent  on  the  defendants 
to  show,  by  a  clear  preponderance  of  the  evi- 
dence and  by  convincing  proof,  their  right  to  do 
it  in  order  to  prevent  a  verdict  against  them." 

In  .discussing  the  Instruction,  the  court 
said: 

"  'Preponderance'  means  to  outweigh;  to 
weigh  more.  A  'clear  preponderance'  may  mean 
that  which  may  be  seen,  is  discernible,  and  may 
be  appreciated  and  understood.  In  this  sense, 
the  expression  might  be  unobjectionable ;  but 
it  may  convey  the  idea,  under  emphasis,  of  cer- 
tainty, beyond  doubt,  and  very  likely  would  do 
so  to  the  common  mind.  At  any  rate,  the  ex- 
pression ia  equivocal  and  mischievous.  'Con- 
vincing proof  may  be  said  to  mean  that  de- 
gree of  certainty  required  to  sustain  a  given 
postulate.  But  that  view  assumes  that  the 
nearer  knows  the  rule  that  governs  such  case, 
which  jurors  are  not  supposed  to  know,  but  of 
which  they  should  be  iniormed.  The  two  ex- 
pressions,, coupled,  must  have  conveyed  to  the 
jury  an  erroneous  basis  for  their  verdict.  Ex- 
ceptions sustained." 

In  McEvony  v.  Rowland,  43  Neb.  97,  61  N. 
W.  124,  the  Instruction  required  that  the 
transaction  "must  be  clearly  established." 
The  court  said  that: 

The  party  "  'is  not  required  to  satisfy  the 
jury  in  such  case,  beyond  question,  that  the  sale 
Is  an  honest  one.  A  preponderance  of  the  evi- 
dence is  all  that  is  required'  (citing  Stevens 
V.  Carson,  30  Neb.  544  [46  N.  W.  655,  9  L.  R. 
A.  523]).  »  ♦  »  The  word  'dearly'  means 
without  uncertainty." 

Some  of  the  qualifying  terms  which  have 
been  held  to.  import  a  higher  degree  of  proof 
than  is  meant  by  a  preponderance  of  evi- 
dence are  stated  in  17  Cy&  pp.  763,  764,  name- 
ly: "an  abiding  conviction,"  a  "clear  convic- 
tion," "convinces,"  "clearly,"  "fully,"  "clear- 
ly and  satisfactorily,"  etc. 

The  rule  in  some  other  Jurisdictions  is  not 
the  same  as  our  Supreme  Court  in  an  early 
day  declared  it  But  where  the  rule  has 
been  followed  that  the  defense  of  insanity 
may  be  established  by  a  preponderance  of 
the  evidence,  the  appellate  courts  have  held 
that  no  higher  degree  of  proof  should  be  re- 
quired and  that  it  is  error  to  charge  the  Jury 
by  language  importing  any  higher  degree 
of  evidence  to  be  necessary  to  establish  such 
defense. 

The  Attorney  General  dtes  People  v.  Boin, 
62  Cal.  120,  46  Am.  Rep.  661,  as  an  instance 
where  the  Supreme  Court  inferentially  ap- 
proved of  the  rule  that  this  defense  must 
be  clearly  proved.  In  that  case  the  quotation 
from  the  opinion  of  Chief  Jiustlce  Tindal  was 
used  to  Illustrate  what  constituted  insanity 
such  as  would  be  accepted  as  a  defense,  and    t 
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not  the  cbaracter  of  proof  neoessary  to  estab- 
lish It  This  will  at  once  be  seen  by  read- 
ing the  Instruction  which  was  under  discus- 
sion. The  court  was  composed  of  the  same 
members  when  the  case  dted  was  before  the 
court  as  when  the  case  of  People  ▼.  Wreden 
was  decided,  and  it  Is  not  to  be  supposed 
that  If  the  court  had  changed  its  opinion 
upon  so  important  a  rule,  It  would  have  fail- 
ed to  mention  its  decision  In  the  Wreden 
Oase.  Whatever  may  be  foimd  in  decisions, 
the  rule  is  firmly  established  that  the  de- 
fense of  In&anlty  may  be  established  by  a 
preponderance  of  the  evidence  merely,  and 
that  being  the  rule,  trial  courts  are  not  al- 
lowed to  qualify  it  by  requiring  a  higher 
degree  of  proof. 

In  the  instant  case  nothing  appears  in 
the  record  to  lead  to  a  suspicion  that  the 
plea  of  insanity  was  a  subterfuge  and  put 
forward  as  a  means  of  escaping  punishment 
Expert  and  non-expert  testimony  was  in- 
troduced for  and  against  this  defense,  suf- 
ficient in  quantity  and  forcefulness  to  have 
prevented  the  reviewing  court,  under  the 
settled  rule,  from  interfering  with  the  ver- 
dict whichever  way  the  Jury  may  have  de- 
cided the  Issue. 

It  is  contended  by  the  Attorney  General 
that  the  trial  court  having  so  clearly  in- 
structed the  Jury  that  tHe  defense  of  Insan- 
ity may  be  established  by  a  preponderance 
of  the  evidence,  the  jury  could  not  have  been 
misled  by  the  Instruction  to  which  complaint 
is  made.  The  same  contention  was  urged 
in  People  v.  Miller,  supra,  where  "the 
Jury,"  as  the  Supreme  Court  points  out 
"were  explicitly  and  correctly  Instructed  that 
it  was  not  necessary  for  defendant  to  show 
his  insanity  beyond  all  reasonable  doubt, 
but  only  by  a  preponderance  of  evidence,  as 
in  civil  cases  »  »  »  that,  in  other  words. 
Insanity  may  be  established  by  a  preponder- 
ance of  evidence  merely."  In  the  Miller 
Case  the  error  arose  in  the  definition  which 
the  trial  court  gave  to  what  constitutes  pre- 
ponderance of  evidence.  In  the  present  case, 
the  error  arose  from  the  fact  that  the  learn- 
ed trial  court  in  three  or  four  dUIerent  In- 
structions on  the  subject  Instructed  the  Jury 
that  the  defense  must  be  "clearly  proved," 
"clearly  established,"  "satisfactorily  estab- 
lished," and  these  expressions  were  so  close- 
ly related  to  the  instructions  as  to  the  pre- 
ponderance of  evidence  being  suflldent  that 
we  do  not  feel  at' liberty  to  say  the  jury  were 
not  influenced  by  them. 

Whether  the  judgment  should  be  a£9rmed 
notwithstanding  such  error,  under  the  pro- 
vision of  section  4%,  article  6  of  the  Gon- 
stibution,  as  was  said  in  the  Miller  Case: 
"We  are  satisfied  that  the  evidence  was  of 
such  a  nature  that  such  a  conclusion  may 
not  fairly  be  reached."  We  do  not  wish  to 
be  understood  as  holding  that  there  was  not 
sufllclent  evidence  to  warrant  the  verdict  or 
that  the  insanity  of  the  defendant  was  not 
shown  by  a  preponderance  of  the  evidence. 


WBiat  we  mean  to  say  Is  that  upon  tbla  Issne 
the  record  discloses  a  condition  of  facts  pre- 
sented by  the  defendant  from  wbicti,  under 
the  rule  of  preponderance  of  the  evidence, 
the  }nry  might  reasonably  have  found  in 
favor  of  the  theory  of  Insanity. 

[6-7]  3.  A  plea  of  once  in  jeoitardy  was 
Interposed,  and  defendant  daims  that  upmi 
the  evidence  he  was  entitled  to  a  verdict  of 
acquittal.  It  appeared  that  defendant  was 
put  upon  his  trial  for  having  embezzled  cer- 
tain funds  from  the  county  paid  to  defendant 
as  tax  collector  by  Carrie  M.  Hammel,  sndi 
embezzlement  having  been  committed  on  the 
1st  day  of  December,  1913.  Upon  this  cb&iee 
defendant  was  acquitted.  Thereafter  a  com- 
plaint was  filed  in  the  Justice's  court  charg- 
ing him  with  the  embezzlement  of  certain 
funds  on  the  1st  day  of  December.  1913, 
paid  in  to  him  as  tax  collector  by  Setli  Mann 
and  Myrtle  Mann.  On  his  arraignment,  after 
having  been  held  to  answer,  he  pleaded  f  onner 
acquittaL  Later  and  whoi  he  waa  brong^ 
to  trial,  by  leave  of  court,  the  district  at- 
torney amended  the  information  by  chang- 
ing the  date  of  the  alleged  embezzlement  to 
November  1,  1913.  Hie  trial  resulted  in  a 
disagreement  of  the  Jury,  and  upon  his  re- 
trial defendant  was  convicted,  and  from  that 
conviction  the  present  appeal  is  takoi.  It 
appeared  that  defendant  received  a  <d>eck 
for  the  amount  alleged  to  have  been  em- 
bezzled on  October  29,  1913,  and  that  the 
check  was  cashed  on  November  3.  1913.  It 
also  appeared  that  defendant  made  his  veri- 
fied return  in  due  form  of  all  moneys  re- 
ceived by  him  as  such  tax  collector  from 
October  1st  to  November  1,  ldl3.  The 
claim  of  defendant  is  that  the  money  re- 
ceived from  this  check,  on  November  3, 
1913,  was  not  due  to  the  county  until  after 
his  settlement  vtrlth  the  treasurer  on  the  1st 
day  of  December,  1913,  and  hence  falls  with- 
in the  same  time  as  the  charge  upon  whldi 
he  was  tried  and  acquit!^  that  la,  of  hav- 
ing on  December  1,  1913,  embezzled  certain 
moneys  paid  in  to  him  as  tax  collector  by 
Carrie  M.  HammeL  Section  3753  o£  the 
Political  Code  requires  the  tax  collector,  on 
the  first  Monday  in  each  month  to — 
"settle  with  the  aadit(v  for  all  moneys  collect- 
ed for  the  state  and  county,  <uid  pay  the  same 
to  the  coanty  treasurer,  and  on  the  same  da; 
must  deliver  to  and  file  In  the  office  of  the  audi- 
tor a  statement  under  oath,  showing:  (1)  An 
account  of  all  his  transactions  and  receipts  since 
his  last  settlement:  (2)  that  all  money  collected 
by  him  as  tax  collector  has  been  paid." 

The  charge  Is  that  defendant  embezzled 
certain  money  on  November  1st  whereas  the 
evidence  was  that  the  money  alleged  to  have 
been  embezzled  was  the  proceeds  of  a  check 
which,  while  it  was  recdved  October  29th, 
was  not  cashed  untU  November  3d  and  the 
proceeds  became  part  of  the  funds  for  which 
defendant  was  to  accotmt  at  the  end  of  the 
latter  month.  It  is  contended  that  having 
been  embraced  in  his  return  for  November, 
this  money  was  Included  in  th$  return  of  the 
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money  paid  In  by  Beth  Mann  and  Myrtle 
Mann  for  the  alleged  embeszlement  of  wblch 
be  was  tried  and  acquitted ;  that,  hence,  the 
only  question  la,  "Are  the  two  offenses  a  part 
of  the  same  criminal  act?" 

It  was  held  In  People  ▼.  Meaeros,  16  Cal. 
App.  277,  116  Pac.  670,  that: 

"Proof  of  the  embeiKlement  or  larceny  of 
diedcB,  in  the  coon^  of  the  renne,  wiU  not  sap- 
port  a  charge  of  embezzlement  or  larceny  of 
money  therdn.  The  contention  that  checks 
are  money  la  without  support"    Syllabus. 

Once,  in  Jeopardy  and)  former  acquittal 
are  favored  pleas  (12  Oya  364),  and  "the  right 
not  to  be  put  In  jeopardy  the  second  time  Is 
as  sacred  as  the  right  of  trial  by  Jury,  and 
Is  guarded  with  as  much  care  by  the  common 
law  and  by  the  Constitution"  (Black,  C.  J., 
in  Dinkey  t.  Commonwealth,  17  Pa.  126,  65 
Am.  Dec.  642).  It  seems  to  be  a  well-set- 
tled rale  that  where  the  offense  on  trial  is 
a  necessary  element  in,  and  constitutes  an 
essential  part  of,  another  offense,  and  both 
are  in  fact  but  one  transaction,  a  conviction 
or  acquittal  of  one  is  a  bar  to  a  prosecution 
of  the  other.  In  People  v.  Stephens,  79  CJal. 
428,  21  Pac  856,  4  Ih  R.  A.  846,  the  prosecu- 
tion was  for  libel  and  the  question  was 
whether  there  may  be  as  many  prosecutions 
for  libel  maintained  npon  a  single  article 
published  in  a  single  Issue  of  a  newspaper 
as  there  are  false  and  defamatory  statements 
concerning  a  single  Individnal  in  sncb  article. 
"The  second  prosecution,"  said  the  court,  "Is 
for  a  libel  contained  in  the  same  article  and 
published  in  the  same  issue 'of  the  same  news- 
paper as  the  first  The  words  alleged  to  be 
defamatory  are  not  the  same  in  both  infor- 
matioDs.  If  they  were,  the  case  would  be  a 
plain  one.  But  the  publication  in  both  cases 
was  one  and.  the  same  act  *  •  *  In 
Regina  T.  Erllngton,  9  Cox.  G.  O.  86,  Cock- 
bnm,  C.  J.,  said:  'it  is  a  fundamental  role  of 
law  that  out  of  the  same  tacts  a  series  of 
Charges  shall  not  be  preferred.' "  Cases  are 
dted  to  the  rule  that  "the  state  cannot  split 
tip  one  crime  and  prosecute  it  in  parts."  See 
tlie  rule  discussed  in  People  v.  McDaniels, 
187  Cal.  192,  69  P&c.  1006,  59  L.  B.  A.  678,  92 
Am.  St  Rep.  81.  An  elaborate  and  lllumlnat- 
tng  note  is  found  in  92  Am.  St  Reports,  upon 
the  identity  of  offenses  in  a  plea  of  former 
jeopardy.  The  note  Is  very  full  upon  the 
"carving"  or  "splitting"  of  offenses.  The 
general  rule  is  there  stated: 

"The  Instance  above  given,  of  the  larceny  of 
several  articles  at  one  time  and  place  by  one 
act  of  theft,  is  one  of  frequent  occurrence.  In 
such  a  case,  by  the  great  weight  of  authority, 
there  la  but  one  offense.  The  state  may,  if  it 
sees  fit  prosecute  the  theft  of  all  the  articles 
at  once,  or  it  may  select  what  it  wishes  end 
prosecute  for  the  larceny  of  that  part  but  it 
cannot  split  the  single  larceny  into  as  many 
charges  as  there  are  articles  stolen  and  make  of 
such  charges  the  basis  of  successive  prosecu- 


tions.   The  second  and  subsequent  prosecutions 
are,  then,  for  the  same  offense." 

It  is  unnecessary  to  dte  farther  authority. 

At  the  trial  the  defendant,  in  proof  of  his 
plea,  offered  in  evidence  the  transcript  and 
proceedings  at  the  trial  when  he  was  ac- 
quitted. The  court  sustained  the  objection 
offered  by  the  district  attorney  that  the 
evidence  was  irrelevant  and  immaterial,  re- 
marking: "I  think  the  proper  evidence  is 
the  indictment  or  Information  on  file."  And 
as  to  this — ^the  only  evidence  allowed  by  the 
court  except  the  verdict  of  acquittal — the 
court  said: 

"It  appears  on  the  face  of  the  indictment 
there  are  two  separate  and  distinct  offenses 
charged,  and  the  acquittal  on  the  former  trial 
on  information  Na  323  is  not  the  same  offense 
charged  in  the  information  No.  341,  and  the 
motion  to  dismiss  the  information  No.  341  and 
dismiss  the  case  against  the  defendant  is  de- 
nied." 

Of  course,  the  two  informations  show  two 
different  offenses  committed  at  two  different 
times.  The  second  one  was  amended  pur- 
posely to  so  show.  But  this  would  not  pre- 
clude the  defendant  from  showing  as  matter 
of  fact  that  both  sums  of  money  alleged  to 
have  been  embezzled  were  taken  at  the  same 
time,  or  rather,  it  was  the  duty  of  the  proae- 
cntlon  to  show  that  the  embezzlement  was 
committed  as  alleged  in  the  Information. 

We  think  it  was  error  to  confine  defendant. 
In  the  proof  in  support  of  bis  plea,  to  the 
face  of  the  information  on  which  he  was  ac- 
quitted. We  do  not  mean  to  bold  that  the 
defmidant  could  not  be  convicted  of  embez- 
zling the  money  received  November  3d  in  pay- 
ment by  Seth  and  Myrtle  Mann,  of  their  tax- 
es, if  as  a  fact,  he  did  appropriate  it  on  that 
day  to  his  own  use.  That  question  does  not 
arlB&  It  Is  claimed  that  the  money  embez- 
zled was  shown  by  a  shortage  in  his  accounts 
at  the  end  of  November,  and  that  this  short- 
age arose  from  his  having  at  that  time,  De- 
cember Ist,  failed  to  account  for  both  the 
Hammel  and  Mann  money,  and  that  in 
both  Instances  the  taking  was  at  the  same 
time  out  of  the  combined  funds  received  dur- 
ing that  month.  Whatever  the  fact  was,  de- 
fendant had  a  right  to  show  that  the  taking 
of  the  money  in  both  instances  was  one  and 
the  same  transaction.  In  other  words,  if 
the  money  embezzled  on  December  1st  Inclnd- 
ed  in  part  both  the  Hammel  and  Mann  mon- 
eys, the  offense  could  not  be  split  into  two 
charges  and  he  be  convicted  of  both. 

As  there  must  be  a  new  trial,  we  have 
thought  It  proper  to  consider  the  point  raised 
on  the  plea  of  once  in  Jeopardy.  Other 
errors  are  claimed,  but  we  do  not  find  it  nec- 
essary to  consider  them. 

The  judgment  and  order  are  reversed. 

We  concur:    HART,  J. ;  BURNETT,  J. 
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MAOK  ▼.  BUMMELBN.    (Civ.  2002.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Sept.  21,  1916.     B«hearing  Denied 
by  Supreme  Court  Nov.  20,  1916.) 
Parties  ^=>42— Intbbvbntion— Time. 

In  view  of  Code  Civ.  Proc.  §  387,  pennit- 
ting  intervention  of  an  interested  party  "at 
any  time  before  trial,"  a  pledgee  of  stock  in  lit- 
igation, with  full  Imowledge  of  the  pendency  of 
ute  litigation  and  of  its  purposes,  may  not  stand 
by  in  silence  until  the  case  has  been  decided  and 
judgment  rendered  against  his  representative  in 
interest,  and  then  by  intervention  compel  a  le- 
trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  8  69 ;   Dec.  Dig.  <S=»42.] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  B.  Guy,  Judge. 

AcUcHi  by  A.  F.  Mack  against  Henry  EJnm- 
melen.  In  which,  after  Judgment,  Citizens' 
Savings  Bank  filed  petition  to  set  aside  and 
vacate  the  judgment  and  be  admitted  as  a 
defendant,  with  leave  to  answer.  From  de- 
nial of  its  motion  or  petition,  tbe  Bank  ap- 
peals.    AfQrmed. 

Andrews  A  Lee,  of  San  Diego,  for  appel- 
lant DooUttle  &  Morrison,  of  San  Diego, 
for  respondent 

CONRBY,  P.  J.  In  this  action  It  appears 
that  the  plaintiff  and  the  defendant  Eumme- 
len  purchased  from  one  W.  H.  Bentley  840 
shares  of  stock  of  a  corporation  known  as 
the  Bentley  Ostrich  Farm.  Eummelen  acted 
for  himself  and  Mack  in  the  negotiations, 
and  represented  to  Mack  that  the  price  was 
$50,000,  of  which  each  of  the  two  purchasers 
was  to  pay  one-half.  Mack  paid  $26,000. 
Bummelen  paid  only  $S,0(X),  and  each  of 
them  received  from  Bentley  420  shares.  The 
court  found  facts  establishing  fraud  in  the 
transaction,  as  charged  by  the  plaintiff,  and 
held  the  defendant  as  trustee  for  tbe  plaintiff 
of  280  shares  of  the  stock,  which  had  been 
transferred  by  Bentley  to  the  defendant 
The  defendant  was  ordered  to  Indorse  and 
transfer  those  280  shares  to  the  plaintiff, 
and  It  was  further  ordered  that  in  default 
of  his  so  doing  before  the  16th  day  of  August 
1913,  the  Judgment  should  operate  as  a  trans- 
fer to  plaintiff  of  all  of  the  defendant's  right 
title,  and  Interest  therein.  Tbe  facts  consti- 
tuting the  fraud  were  not  discovered  by  the 
plaintiff  until  March,  1912.  The  action  was 
commenced  on  August  12, 1912,  and  the  Judg- 
ment was  entered  on  August  4,  1913. 

On  August  14, 1913,  the  appellant  Citizens' 
Savings  Bank,  filed  a  petition,  asking  the 
superior  court  to  set  aside  and  vacate  the 
Judgment  and  admit  petitioner  as  a  defend- 
ant, with  leave  to  answer ;  and  in  that  appli- 
cation and  accompanying  affidavits  It  was  set 
forth  that  on  June  20,  1912,  Eummelen  pledg- 
ed to  tbe  plaintiff,  as  security  for  a  loan  of 
$24,000,  the  said  420  shares  of  stock  of  the 
Bentley  Ostrich  Farm  standing  in  his  name; 
tltat  at  the  time  of  filing  the  petition  the 
bank  was  still  the  pledgee  of  those  shares 


of  stock  for  that  Indebtedness ;  that  Ote  bank 
had  no  notice  or  knowledge  of  the  pendency 
tit  termination  of  the  action  until  August  11, 
1913.  Counter  affidavits  were  filed,  siiowiiig 
that  the  president  of  the  bank  was  aoquaint- 
ed  with  the  fact  of  the  pendency  of  this  ac- 
tion and  understood  the  nature  thereof  long 
prior  to  the  time  when  it  came  on  for  trial, 
and  during  that  period  of  time  discussed  the 
case  with  the  plaintiff;  that  In  that  con- 
versation in  November,  1912,  Mr.  Irwin,  pres- 
ident of  the  bank,  told  the  plaintiff  that  he 
had  the  entire  matters  of  Bummelen  in  his 
bands,  and  suggested  that  the  case  be  settled 
out  of  court  It  was  further  stated  in  plain- 
tiff's affidavit  that  in  January,  1913,  he  had 
another  conversation  with  Mr.  Irwin,  in 
which  that  gentleman  stated  that  be  had 
discussed  the  case  with  defendant  Bummelen, 
and  had  advised  the  latter  that  he  had  noth- 
ing to  fear  therein.  It  is  shown  in  the  affi- 
davit of  Bentley  that  on  April  21, 1913,  which 
was  the  day  before  the  trial  of  this  action, 
Mr.  Irwin  stated  to  Bentley  that  plaintiff 
bad  no  chance  of  winning  this  case.  The  mo- 
tion or  petition  of  the  bank  was  presented 
mmn  these  affidavits,  and  by  order  of  court 
was  denied.  From  that  order  the  Citlsensr 
Savings  Bank  presents  this  appeaL 

Counsel  for  appellant  In  their  argpament 
have  urged  simdry  errors,  which  they  claim 
were  committed  by  the  court  in  the  trial  of 
the  'case,  and  on  account  of  wtdch  they  think 
the  Judgment  should  be  reversed.  If  tbe 
court  was  Justified  in  overruling  the  motion 
to  vacate  and  set  aside  the  Judgment  for  tbe 
reasons  stated  in  the  petition,  it  follows  that 
appellant  has  no  rights  as  a  party  to  the  ac- 
tion, and  on  this  appeal  it  la  not  neoeesarr 
to  consider  any  alleged  errors  committed  at 
the  trial.  The  order  denying  the  appU<»tion 
is  based  upon  implied  findings  in  favor  at 
the  plaintiff  with  reqtect  to  the  issnes  raised 
by  tlte  petition  and  covered  by  the  affidavits. 
We  must  therefore  assume  that  witb  fnll 
knowledge  of  the  pendency  of  this  action  and 
of  its  purposes  the  bank  silently  stood  by 
until  the  case  had  been  tried  and  until  judg- 
ment had  been  rendered  against  tbe  defend- 
ant This  being  so,  the  court  was  Justified  in 
denying  the  petition  and  in  refusing  to  recog- 
nize petitioner's  belated  assertion  of  a  right 
to  intervene  in  the  action.  "At  any  time 
before  trial,  any  person,  who  has  an  interest 
in  tbe  matter  in  litigation,  or  In  the  sacxiesa 
of  either  of  the  parties,  or  an  Interest  against 
both,  may  Intervene  in  the  action  or  proceed- 
ing. •  »  •"  Code  Civ.  Proc.  i  387.  The 
law  docs  not  contemplate  that  a  persm  thus 
Interested  may  willfully  omit  to  intervene, 
and  then  compel  a  retrial  of  tbe  case  becanse 
it  has  gone  against  his  interests.  Hlbemia, 
etc,  Society  v.  Churchill,  128  CaL  633.  61 
Pac.  278,  79  Am.  St  Rep.  73. 

The  order  is  affirmed. 

We  concur:    JAMBS,  X;    SHAW,  J. 
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TWHWATER  SOUTHERN  RT.  CX).  v. 
•  VANCE.    (Cav.  1804.) 

(District  Oonrt  of  Appeal,  First  District,  Cali- 
fornia.    Sept.  21,  1916.     Rehearing  Denied 
by  Sapreme  Court  Nov.  20,  1916.) 

GoBPOBATioNs  «=»82— Stock  STJBacRipnou— 

COIXATEBAL  AOBZEMKNT  AS  TO  NOTE. 

Wliere  a  stook  subscription  contract  was 
executed  in  duplicate,  tlie  subscriber  retaining 
one  copy  on  which  the  corporation's  agent  in- 
dorsed an  agreement  to  return  the  subscriber's 
note  for  hla  subscription  if  he  were  dissatisfied, 
and  the  corporation,  within  that  time,  before 
any  stock  was  issued  to  him,  refused  to  return 
the  note  upon  being  requested,  the  note  was  not 
enforceable  against  the  subscriber  by  another 
party  with  notice  of  these  facts,  notwithstanding 
the  agent  had  not  indorsed  the  agreement  on  the 
original  subscription  contract,  filed  with  the 
company,  the  corporation  having  been  fuUy  or- 
ganized before  this  subscription  was  made,  and 
it  not  appearing  Uiat  there  was  any  later  sub- 
scriber who  could  haye  been  defrauded  by  re- 
liance upon  this  subscription,  or  that  there  was 
any  subseciuent  creditor  of  the  corporation  who 
relied  on  it  in  dcajing  with  the  corporation,  or 
that  this  subscriber  connived  at  or  contemplated 
any  secrecy  in  making  the  collateral  agreement 
permitting  cancellation,  or  that  he  knew  the  cor- 
poration's agent  failed  to  indorse  the  agreement 
upon  the  original  subscription  retained  for  the 
corporation  files,  whatever  secrecy  there  was 
about  the  agreement  being  imparted  to  it  by  tll« 
corporation  tlirough  its  agent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  285-296;  Dec.  Dig.  «=>82.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;   H.  Z.  Austin,  Judge. 

Action  by  the  Tidewater  Southern  Railway 
Company  against  Carey  M.  Vance.  From 
Judgment  for  defendant,  plalntUT  appeals. 
Affirmed. 

Meredltb,  Landls  &  Chester,  of  Sacramento, 
for  ai^ellaBt  Jobnston  &  Jones,  of  Fresno, 
and  W.  B.  Good,  of  Selma,  for  respondent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendant  In  an  ac- 
tion brought  to  recover  the  sum  of  $626  al- 
leged to  be  due  upon  a  promissory  note  exe- 
cuted and  delivered  by  the  defendant  to  the 
Tidewater  ft  Southern  Railroad  Company  and 
by  it  assigned  and  transferred  to  the  plain- 
tiff herein. 

The  facts  of  the  case  are  undisputed.  On 
December  14,  1911,  the  defendant  executed 
a  subscription  for  SCO  shares  of  the  capital 
stock  of  the  Tidewater  ft  Southern  Railroad 
Company,  for  which  he  agreed  to  pay  $625  on 
or  before  ten  months  after -date,  giving  his 
promissory  note  for  that  amount.  The  au- 
thorized agent  at  the  corporation  who  so- 
licited and  received  the  subscription  bad  two 
copies  thereof,  one  marked  "Original"  and 
the  other  "Duplicate,"  both  of  which  were 
signed  by  the  defendant  and  the  agent  on 
behalf  of  the  corporation,  the  original  being 
retained  by  him  for  the  company  and  the 
duplicate  being  delivered  to  the  defendant 
On  the  back  of  the  duplicate  the  following 
memorandum  was  written: 


"Dec.  4,  '11.  Tea  months  after  date  If  holder 
of  this  contract  is  for  any  reason  dissatisfied  we 
agree  to  return  note  or  cash  equivalent  H.  C. 
Coffin,  Tidewater  ft  Southern  Railroad  Co." 

This  writing  was  not  indorsed  on  the  back 
of  the  original  subscription  retained  by  the 
agent  for  the  company.  Within  ten  months 
of  the  date  of  hla  subscription  the  defendant 
requested  the  return  of  his  note,  which  re- 
quest the  corporation  refused  to  comply  with, 
but  on  the  contrary  transferred  the  note  to 
the  plaintiff  herein,  who  brought  this  suit. 

The  defendant  pleaded  the  foregoing  facts 
by  way  of  defense  to  the  action,  and  upon 
proof  of  the  same  Judgment  went  in  his 
favor.  Wherefore  the  plaintiff  prosecutes 
this  appeal. 

The  only  material  point,  involved  In  this 
appeal  relates  to  the  validity  of  the  agree- 
ment Indorsed  upon  the  defendant's  duplicate 
copy  of  his  subscription  which  purported  to 
entitle  him  to  recall  his  note.  The  appel- 
lant contends  that  this  collateral  agreement 
not  having  been  Indorsed  upon  the  original 
stock  agreement  and  filed  with  the  company, 
and  thus  brought  to  the  knowledge  of  other 
stockholders  and  subscribers  for  stock  and 
to  the  creditors  of  the  corporation,  Is  void. 
In  support  of  this  confSntlon  the  appellant 
relies  chiefly  upon  the  case  of  Quartz  Glass 
Mfg.  Co.  V.  Joyce,  27  Cal.  App.  623,  160  Pac. 
648.  In  that  case,  however,  the  question  In- 
volved ^aa  the  validity  of  a  stock  subscrip- 
tion agreement  by  the  terms  of  which  the 
promissory  note  given  for  the  purchase  price 
of  the  stock  was  to  be  paid  out  of  divi- 
dends to  be  thereafter  declared  by  the  cor- 
poration. The  court  held  that  this  practical- 
ly amounted  to  a  gift  of  the  stock  In  viola- 
tion of  the  provision  of  section  36d  of  the 
Civil  Code,  and  that  the  said  agreement  of 
the  parties  having  that  effect  was  therefore 
void.  It  is  t^ue  that  the  court  in  that  case 
also  adverted  to  the  quite  well  recognized 
rule  that  secret  collateral  agreements  as  to 
stock  subscriptions  by  which  the  subscriber 
gains  an  advantage  over  other  subscribers 
are  void  for  the  reason  that  such  secret  ad- 
vantages are  In  the  nature  of  a  fraud  upon 
subsequent  subscribers  and  upon  persons  who 
afterward  become  creditors  of  the  corpora- 
tion. The  authorities  dted  In  that  case  and 
amplified  by  the  appellant  herein  refer  In 
the  main  to  subscriptions  for  the  stock  of 
corporations  prior  to  the  Incorporation  of 
the  company  or  during  the  Initial  stages  of 
its  life  when  sales  of  its  stock  are  being 
promoted,  and  when  subsequent  subscribers 
have  relied  upon  the  integrity  upon  their  face 
of  prior  subscriptions.  This,  however,  is  not 
the  situation  presenfed  In  the  Instant  case. 
The  Tidewater  ft  Southern  Railroad  Company 
had  been  fully  organized  before  the  respond- 
ent's subscription  to  its  stock  was  made,  and 
it  does  not  appear  that  there  was  any  later 
subscriber  who  could  have  been  defrauded 
by  his  reliance  upon  the  respondent's  sub- 
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scrlptlon;  nor  does  It  appear  tbat  there  was 
any  subsegnent  creditor  of  said  corporation 
who  could  or  did  rely  thereon  In  dealing 
with  said  corporation ;  nor  Is  'it  shown  that 
there  was  any  secrecy  contemplated  or  con- 
nived at  by  the  respondent  In  the  making 
of  the  collateral  agreement  by  which  he  was 
permitted  within  ten  months  thereafter  to 
cancel  his  subscription  by  recalling  his  note ; 
nor  that  he  had  any  knowledge  of  the  fact 
that  the  authorized  agent  of  the  corporation 
failed  to  also  Indorse  such  agreement  upon 
the  original  subscription  which  said  agent 
retained  on  behalf  of  the  corporation.  What- 
ever secrecy  there  was  in  respect  to  this 
agreement  was  Imparted  entirely  by  the  cor^ 
poratlon  Itself  through  the  act  or  neglect  of 
Its  authorized  agent;  and  this  being  so,  and 
no  rights  of  subsequent  subscribers  or  credi- 
tors being  Involved  In  the  case,  It  would  be 
a  manifest  fraud  upon  the  defendant  to  per- 
mit the  coritoratlon  to  take  advantage  of  Its 
own  wrong  by  repudiating  Its  agreement 
while  enforcing  the  defendant's  note  which 
was  evidently  given  only  because  of  the  res- 
ervation In  said  agreement  permitting  Its 
recalL 

This  case  Is  In  many  respects  similar  to 
the  case  of  Schulte  v.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  129  Pac.  582,  44  L. 
R.  A.  (N.  S.)  156,  Ann.  Cas.  1914B,  1013, 
wherein  the  court  made  use  of  the  following 
apt  language  applicable  to  the  Instant  case: 

"The  right  to  return  the  stock  and  to  receive 
the  sum  agreed  to  be  paid  upon  such  return  was 
a  material  and  indivisible  part  of  the  considera- 
tion  upon  which  the  plaintiff  agreed  to  become  a 
stockholder.  As  between  the  parties,  it  would 
be  manifestly  unjust  to  permit  the  corporation 
to  retain  the  money  paid  by  plaintiff,  and  at  the 
same  time  to  repudiate  the  promise  which  It 
gave  in  exchange  tor  the  money.  The  obligation 
to  pay,  upon  a  return  of  the  shares,  the  sum 
agreed  to  be  paid,  is  not  to  be  viewed  as  a  new 
undertaking,  arising  after  the  plaintiff  has  as- 
sumed the  relation  of  stockholder.  •  •  •  The 
sale  to  plaintiff  was  conditional.  He  never  be- 
came a  stockholder  except  subject  to  the  quali- 
fication that  he  might  return  his  shares  upon 
the  stipulated  terms."  Schnlte  v.  Boulevard 
Oardens  Land  Co.,  supra. 

Ttie  case  at  bar  presents  an  even  stronger 
Instance  for  the  application  of  the  rule  above 
laid  down,  for  the  respondent  herein  never  tn 
fact  became  a  stockholder  of  the  corporation, 
since  no  stock  was  to  be  Issued  to  him  until 
his  note  was  paid. 

The  Judgment  U  affirmed. 


We  concur: 
CAN,  J. 


LENNON,   P.   3.;    KERRI- 


REOLAMATION  DIST.  NO.  780  t.  INGLIN. 

(av.  1642.) 
{District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Sept.  20,  1916.) 

1.  Evidence  «=543(3)— Opinion— QTrALinoA- 
TioN  OF  Witness  to  Testift  as  to  Real 
Estate  Values. 
A  witness,  by  declaring  he  had  for  many 

years  been  engaged  in  buying  and  selling  reeu 


estate  for  himself  and  others,  and  that  he  had 
seen  and  was  acquainted  with  the  land  in  con- 
troversy, sufficiently  qualified  himself  to  testify 
upon  the  question  of  its  value. 

[Ed.  Note.— For  other  cases,  see  E^videnoe, 
Cent  Dig.  I  2357;  Dec  Dig.  «=»543(3).] 

2.  Eminent  Domain  «=134-Coiipensaxioii— 
"Actual  Value"  or  LanS. 

Under  Code  Civ.  Proc.  i  1249,  providing  that 
the  owner  is  entitled  to  the  "actual  value"  of 
laud  sought  to  be  condemned  at  the  date  of  the 
issuance  of  summons  in  condemnation  action,  the 
owner  is  entitled  to  the  market  value  of  the  land 
for  the  most  valuable  uses  of  which  it  is  capable. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Oent  Dig.  jj  856;   Dec  Dig.  «i=»134. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Actual  Valne.] 

3.  Evidence  «=9l42(l)  —  Valui  or  Reai.  Es- 
TATB— Sales  or  Otheb  Land  Similablt  Sit- 
uated. 

Under  sncb  statute,  the  prices  at  which  other 
lands  of  like  quality  and  adaptation  and  similar- 
ly situated  may  have  been  sold  cannot  reason- 
ably be  accepted  as  a  just  criterion  for  measor- 
ing  and  finally  ascertaining  the  actual  value  of 
the  land  souglit  to  be  talien,  since  an  owner  of 
such  other  tract  may  have  been  obliged  to  make 
a  forced  sale,  or  may  have  made  a  poor  bargain 
through  want  of  good  judgment  or  other  causes. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Oent.  Dig.  H  416,  417,  423;  Dec  Dig.  «=> 
142(l).l 

4.  Evidence  «=»558(7,  a— Opinions— Cbosb- 
Exauination — Scope— VALUE  of  Pbo^kbtt 
—Other  SAUia 

Cross-examination  of  a  witness  as  to  value 
of  land  by  questioning  him  as  to  the  fact  of 
other  sales  of  lands  in  the  same  district  and 
the  prices  at  which  they  were  made  is  proper,  not 
to  fix  the  value  of  land  in  dispute,  but  to  teat 
his  knowledge  and  impeach  his  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  J  2379;  Dec.  Dig.  «=»558(7,  8); 
Witnesses,  Cent  Dig.  i  932.] 

5.  EJvidenck  «=s>5B8(12)—OprNiowB  — Exami- 
nation OF  WiTNEBS— Value  or  Reai.  Esxais 
-Sales  of  Otheb  Lands. 

Cross-examination  of  a  witness  as  to  value. 
by  questioning  him  as  to  other  sales  of  lands, 
does  not  justiiy  redirect  examination  as  to  sales 
of  other  lands  and  prices  paid  thereon,  since  re- 
direct examination  often  amounts,  in  effect,  to 
examination  in  chief,  and  the  reason  of  the  rule 
permitting  such  inquiry  on  cross-examination 
ceases  with  the  cross-examination. 

\Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2379;  Dec  Dig.  <S=>568(12).] 

6.  Evidence  9=3566  —  Opinions  —  Eza]cii«a- 
HON  of  Witness. 

While  witnesses  may,  upon  their  examina- 
tion in  chief,  give  the  reasons  upon  wtiich  they 
base  their  opinions,  they  should  never  be  allowed 
to  go  into  details  of  particular  sales  or  transac- 
tions. 

[Ed.  Note.— For  other  cases,  see  BTidence, 
Cent  Dig.  {  2876;  Dec.  Dig.  <8=956&] 

7.  Appeal  and  E^bob  S=s>1062(6>— Hakmless 
Ebbob— Incompetent  Testimont  ab  to  Val- 
VK  or  Land. 

In  condemnation  proceeding,  error  in  admit- 
ting incompetent  evidence  that  the  value  of  land 
condemned  was  $50  an  acre  was  not  prejudicial, 
where  the  verdict  assessed  its  value  at  $265.52 
an  acre,  since  the  jury  obviously  did  not  accept 
the  incompetent  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4176;   Dec.  Dig.  «=>1052(6).] 
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8.  Appeai,  awd  Bkbob  <8=>926(1)  — Review — 
PHESiniPTioNB— OriNioN  Evidence. 

Where  the  record  does  not  disclose  the  boaU 
of  witnesses'  estiinate  of  value  of  land,  it  must 
be  assumed  that  they  adopted  a  proper  criterion 
for  estimating  its  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  fS  1279,  S73&-8738,  8741, 
8743;  Dec.  Dig.  «=>926(1).] 

9.  Appbai.  and  Ebbob  ^=»1061(1V— Habxless 
EBBOfr— Incoutetent  Evidkkce. 

Where  there  was  a  pronounced  conflict  on 
the  question  whether  the  remainder  of  tlefend- 
ant's  land  would  be  damaged  by  the  severance  of 
the  land  condemned,  several  competent  witnesses 
testifying  that  it  would  not  be  damaged,  admis- 
sion of  incompetent  evidence  to  the  same  eilect 
was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal,  and 
Error,  Cent.  Dig.  SI  4161,  4162,  4166,  4168; 
Dec.  big.  «=>1051(i).] 

10.  Appealakd  Ebbob  «s>1068(5)—HABia.Ess 
Ebbob— Rsruaino  Instbuction— Effect  of 
Vebdict. 

Refusal  of  requested  instruction  by  defend- 
ant owner  in  condemnation  proceedings  to  dis- 
regard testimony  as  to  value  of  land  sought  to 
be  condemned  because  based  on  prices  paid  for 
other  lands  was  not  prejudicial,  where  the  ver- 
dict assessed  the  value  at  five  times  the  value  so 
testified  to. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  J  42.30;  Dec.  Dig.  «=»l(56S(5j; 
TrUl,  Cent  Dig.  f^lS.] 

11.  Appeai,  and  Ebbob  «»1170(7)— Rxvebbai. 
— ^Miscabbiaoe  or  Jttbtioil 

Under  Const  art  6,  S  4^,  forbidding  revera- 
al  for  error  not  resulting  in  miscarriage  of  jus- 
tice, a  judgment  in  condemnation  proceeding  was 
not  reversible  for  error  in  admitting  or  refusing 
to  s^ke  ont  testimony,  valuing  the  land  sought 
to  be  taken  at  |50  an  acre,  based  on  prices  paid 
for  other  lands,  where  the  verdict  assessed  the 
value  of  the  land  at  $265.52  an  acre,  and  there 
was  other  competent  evidence  fixing  the  value  at 
$50  an  acre. 

[EM.  Note.— IVtr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4066,  4513;  Dec.  Dig.  «=» 
U70(7).] 

Appeal  from  Saperlor  Court,  Solo  County ; 
N.  A.  Hawkins,  Judge. 

Action  by  Reclamation  DLatrlct  No.  730 
against  M.  Inglln.  From  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Hudson  Grant,  of  Woodlabd,  and  George 
Clark,  of  San  Francisco,  for  appellant  Ar- 
thur 0.  Hnston  and  Harry  L.  Huston,  both  of 
Woodland,  for  respondent. 

HART,  J.  TUs  action  Is  in  eminent  do- 
main, and  the  appeal  is  by  the  defendant 
from  the  judgment  in  condemnation  entered 
upon  the  Jury's  verdict 

The  plaintiff  Is  a  reclamation  district,  en- 
tirely situated  in  Tolo  county,  organized  as 
such  under  the  laws  of  this  state,  the  object 
for  wbldi  it  was  organized  being,  as  its  name 
naturally  Implies,  "to  reclaim  from  overflow, 
flood  and  seepage  waters  all  the  lands  lying 
within  the  boundaries  of  said  district" 

The  defendant  is  the  owner  of  a  tract  of 
land  situated  within  the  boundaries  of  said 
district,  and  it  is  alleged  in  the  complaint 
that  a  certain  specifically  described  strip  of 


said  land,  consisting  of  9.8  acres.  Is  necessary 
as  a  "right  of  way  •  *  •  to  excavate, 
build,  construct,  repair  and  maintain  canals, 
drains,  levees,  embankments,  and  other 
works  necessary  for  the  reclamation  of  the 
lands  in  said  district,  and  also  to  obtain  ma- 
terial for  the  construction,  maintenance  and 
repair  thereof,  and  for  the  purpose  of  reclaim- 
ing the  lands  within  said  district  from  over- 
flow and  seepage  waters."  The  strip  of  land 
sought  to  be  taken  by  this  action,  and  which 
was  by  the  verdict  and  the  Judgment  con- 
demned for  the  purposes  above  indicated,  con- 
stitutes a  portion  of  the  entire  tract  of  land, 
situated  in  said  district,  owned  by  the  de- 
fendant The  answer  alleges  that  upon  the 
strip  of  land  sought  to  be  condemned  are  lo- 
cated the  defendant's  house,  bam,  and  fences, 
and  also  a  large,  carefully  constructed  levee, 
and  that  all  of  said  improvements  "are  to  be 
taken  or  damaged  by  said  plaintiff,"  that  the 
valne  of  the  house,  bam,  and  fences  is  the 
sum  of  $9,655.65,  the  value  of  the  land  Itself 
is  In  excess  of  the  sum  of  $3,430.00,  and  that 
the  valne  of  the  said  levee  Is  the  sum  of  $2,- 
725.65.  It  is  further  alleged  that  the  said 
house,  bam,  and  fences  cannot  be  used  by  de- 
fendant, tf  left  upon  said  right  of  way,  and 
that  to  make  any  convenient  use  of  the  same, 
upon  the  taking  of  said  right  of  way  and  the 
construction  of  said  proposed  improvements, 
it  will  be  necessary  to  move  said  buildings 
and  fences  from  said  land,  and  that  the  plac- 
ing and  setting  of  the  buildings  on  new  foun- 
dations and  the  rebuilding  of  said  fences, 
will  be  at  an  expense  and  to  the  damage  of 
the  defendant  in  the  sum  of  $1,000 ;  that  the 
total  damages  suffered'  by  the  defendant  by 
reason  of  the  talcing  of  said  right  of  way  and 
the  construction  of  said  proposed  improve- 
ments, exclusive  of  the  damage  that  will  be 
suffered  by  the  land  not  taken,  "of  which 
the  part  taken  is  a  part,  is  the  sum  of  $8,680.- 
65";  that  the  damage  whidi  vrlll  accrue  to 
the  portion  of  the  land  not  sought  to  be  c<m- 
demned  will,  by  reason  of  the  severance 
therefrom  of  the  portion  condemned  and  the 
construction  of  the  Improvements  in  the  man- 
ner proposed  by  the  plaintiff,  amount  to  the 
sum  of  $1,000.  The  jury  assessed  and  fixed 
the  aggregate  damages  suffered  by  the  de- 
fendant by  reason  of  the  taking  of  the  strip 
of  land  at  the  sum  of  $2,862.95,  the  several 
Items  of  said  damages  being  found  as  fol- 
lows: 

Value  of  the  land  Uken $2,422  95 

Cost   of   removal   and   relocation   of 

structures  upon  said  land 400  00 

Cost  of  removal  of  bay  from  bam. ...         40  00 

The  jury  found  that  no  damage  whatever 
will  accrue  to  the  land  not  condemned  by 
reason  of  the  severance  therefrom  of  the 
strip  takea 

The  points  urged  by  the  defendant  against 
the  legal  integrity  of  the  Judgment  involve 
alleged  errors  of  the  trial  court  In  permitting 
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certain  testtmony  to  be  giyen,  and  in  disal- 
lowing a  certain  Instmction  proposed  by  him, 
and  bearing  upon  the  testimony  referred  to. 

The  witnesses  for  the  defendant  estimated 
the  value  of  the  land  sought  to  be  condemned, 
variously,  at  $400,  $375,  $350,  $325,  and  $300 
per  acre.  The  plaintiff's  wltnesseii  expressed 
the  opinion  that  It  was  worth  no  more 
than  $50  per  acre.  One  of  the  witnesses 
for  the  plaintiff  testified  that  the  particular 
strip  Involved  here  could  be  used,  if  it  re- 
mained the  property  of  the  defendant,  for  the 
purposes  of  a  levee  only ;  that  "It  is  useless 
for  anything  else." 

The  testimony  to  which  objection  was 
made  by  the  defendant  at  the  trial  was  that 
of  W.  S.  Kendall,  one  of  the  trustees  of  the 
plaintiff.  On  direct  examination,  he  stated 
it  to  be  his  opinion  that  the  market  value  of 
the  strip  of  land  Involved  in  this  action  was 
$60  per  acre.  On  cross-examination,  he  was 
asked  whether  he  knew  that  several  other 
tracts  of  land  situated  in  said  district,  be- 
longing to  other  parties,  and  which  were 
adapted  and  had  been  devoted  to  the  raising 
of  alfalfa,  had  been  sold  at  prices  ranging 
from  $130  to  $150  per  acre  In  near  proximity 
to  the  time  at  which  the  summons  in  this 
action  was  Issued.  His  replies  to  the  qnea- 
tions  so  propounded  were  that  he  had  beard 
of  such  sales.  On  redirect,  counsel  for  tlie 
plaintiff  thus  questioned  the  witness: 

"Mr.  Hnston:  £)xplain  to  the  jury  why  you 
placed  the  valuation  of  $50  an  acre  on  this  tract 
of  land? 

"Witness:  Because  it  is  what  everybody  in  the 
district  got" 

This  answer  was,  on  motion  of  the  defend- 
ant, stricken  out.  Thereupon  counsel  for  the 
plaintiff,  naming  six  different  owners  of  land 
In  said  district,  asked  the  witness  if  he 
knew  of  the  sales  by  said  owners  of  their 
said  lands,  to  which  an  affirmative  reply  was 
returned. 

"Mr.  Huston:  What  did  you  hear  was  the  sale 
price  of  these  several  tracts  of  land? 

"Witness:  Fifty  dollars  an  acre." 

The  witness  then  proceeded  to  say,  on  redi- 
rect, that  the  lands  sold  by  the  other  parties 
named  were.  In  all  respects,  similar  in  qual- 
ity and  in  productive  capacity  to  the  land  of 
the  defendant,  and  from  which  the  strip  In 
question  was  proposed  to  be  taken.  AU  this 
testimony  was  duly  and  regularly  objected  to 
by  the  defendant,  and  the  objections  over- 
ruled. On  cross-examination,  the  witness 
was  questioned: 

"Are  yon  Judging  of  the  value  of  the  Inglin 
lands  by  what  these  lands  will  produce?  A.  No, 
sir.  Q.  Are  yon  endeavoring  to  fix  the  value  on 
these  lands  simply  bv  the  standard  of  valuation 
which  prevailed  in  the  transfers  to  the  district 
which  were  mentioned  and  enumerated  by  Mr. 
H.  L.  Huston  in  his  questions  to  you?    A.  Yes." 

TTpon  the  conclusion  of  the  witness'  testi- 
mony, and  before  he  left  the  witness  stand, 
counsel  for  the  defendant  moved  to  strike  out 
all  of  said  testimony  on  the  ground  that  the 
basis  of  the  witness'  estimate  of  the  value 


of  the  land  In  dispute  was  the  prices  at 
which  other  lands  in  the  district  had  l>een 
sold,  and  that  such  prices  do  not  constltnte 
the  legal  criterion  for  estimating  or  deter- 
mining value  in  a  case  of  this  diaracter. 
The  motion  was  denied. 

[1-3]  Although  the  witness,  we  think,  snflt- 
dently  qualified  himself  to  give  testimony 
upon  the  question  of  value  by  declaring  that 
he  had,  for  many  years,  been  engaged  in  bay- 
ing add  Baling  real  estate  for  himself  and 
others,  and  that  he  had  seen  and  was  ac- 
quainted with  the  land  in  controversy.  It  is 
very  clear  that  his  testimony  plainly,  and  In- 
deed conclusively,  showed  that  bis  opinion 
upon  the  value  of  the  land  in  question  was 
based  entirely  upon  what  other  lands  In  said 
district  of  a  similar  (Aaracter  as  to  quality 
had  been  sold  for  to  said  district  The  law 
provides  that  the  owner  is  entitled  to  the  ac- 
tual value  of  the  land  sought  to  be  condemn- 
ed at  the  date  of  the  Issuance  of  sdnimons 
In  the  action  to  condemn  (section  1249,  Code 
Civ.  Proc.),  and  the  standard  adopted  by  the 
witness  Is  not  the  proper  one  for  the  estima- 
tion, and,  finally,  the  ascertainment  of  sndt 
value.  The  owner  of  the  land  is  entitled  to 
the  actual  market  value  of  the  land  for  the 
most  valuable  use,  or  uses,  to  which  It  is 
adapted  or  may  be  put,  and  the  prices  at 
which  other  lands  of  like  quality  and  adap- 
tation and  similarly  situated  may  have  been 
sold  cannot  reasona'bly  be  accepted  as  a  just 
criterion  for  measuring  and,  finally,  ascer- 
taining the  actual  value  of  the  land  sought  to 
be  taken.  The  reasons  for  this  are  obvioas 
and  hardly  need  be  stated,  although.  It  may 
be  suggested  that,  in  looking  for  such  rea* 
sons.  It  may  readily  be  conceived  how  a  petw 
Bon  might,  through  force  of  drcomstances  be- 
yond his  control,  sell  bis  land  at  a  price  far 
below  its  actual  value,  or  how  he  might  make 
such  a  sale  through  improvidence  or  for  want 
of  good  Judgment 

[4-1]  It  is  true  that  counsel  for  the  Aet&a/A- 
ant,  in  the  cross-examination  of  Kendall,  first 
brought  out  the  tact  of  other  sales  of  lands 
In  the  district  and  the  prices  at  which  they 
were  made.  As  cross-examination,  the  ques- 
tions and  answers  were  proper,  not,  however, 
for  the  purpose  of  fixing  the  value  of  the  land 
in  dispute,  but  only  "for  the  purpose  of  test- 
ing the  witness'  knowledge  and  impeaching 
his  opinion."  Estate  of  Ross,  171  GaL  64. 
66,  161  Pac.  1138.  See,  also.  Central  Pac  R. 
Co.  V.  Pearson,  86  OaL  262;  Clark  v.  Wlllett, 
35  Cal.  634,  644;  Santa  Ana  ▼.  HarUn,  S9  C^L 
538,  644,  34  Pac.  224;  Spring  Valley  W.  W. 
V.  Drinkhouse,  02  Cal.  S28,  532,  28  Pac  681: 
De  Freltas  r.  Sulsum  City,  170  Cal.  263,  149 
Pac.  663.  But  such  cross-examlnatioii  does 
not  Justify  the  plaintiff  on  redirect  examina- 
tion, which  often  amounts  in  practical  effect 
to  an  examination  in  chief,  to  take  up  the 
question  of  sales  of  other  lands  and  thns 
show  by  the  witness  the  prices  paid  by  pur- 
chasers of  such  other  lands  i^  for  the  teasoa 
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of  the  nile,  permitting  tbe  fact  of  the  sales 
of  other  lands  to  be  gone  Into  on  cross-exam- 
ination, ceases  with  tbe  cross-examination. 
While  in  all  cases  witnesses  may,  upon  their 
exaoUnatlon  In  chief,  give  tbe  reasons  upon 
which  they  base  their  opinions,  they  Bboald 
never  be  allowed  to  go  Into  details  of  particu- 
lar sales  or  transactions.  2  Lewis  on  Em. 
Domain  (3d  Ed.)  |  654.  It  follows,  of  course, 
that  the  court  not  only  erred  in  allowing  the 
question  of  sales  of  other  lands  and  the  prices 
paid  for  such  lands  to  be  gone  into  on  the 
re-direct  examination  of  the  witness  Kendall, 
but  erred  In  refudng  to  grant  the  motion  to 
strilie  out  the  testimony  of  said  witness;  it 
having  beta  made  dear^  to  appear  from  said 
testimony  that  tbe  witness  bad  based  ids 
opinion  upon  the  question  of  value  wholly  up- 
on incompetent  matters.  San  Diego  Land, 
etc.,  Ck>.  V.  Neale,  88  Cal.  63,  25  Pac.  977,  11 
Lw  R.  A.  601;  Pelrson  v.  Boston  Elevated 
BaUway,  191  Mass.  223,  233,  234,  77  N.  B. 
769. 

17]  But  we  ttilnk  the  errors  thus  considered 
were  not  prejudicial,  for  It  la  obvious  from 
the  verdict  that  the  Jury  dlid  not  accept  the 
testimony  or  opinion  of  the  witness  Kendall, 
upon  the  question  of  the  value  of  tbe  proper- 
ty proposed  to  be  taken.  As  seen,  tbe  strip  to 
condemn  which  this  action  was  brought  con- 
sisted of  a  fraction  of  over  nine  acres  of 
the  defendant's  land,  the  total  value  o(  which, 
together  with  the  Improvements,  the  Jury  a»- 
seesed  at  $2,422.95,  or,  approximately,  If  not 
precisely,  at  1265.52  per  acre. 

[I,  I]  But  It  seems  to  be  the  theory  of  coun- 
sel for  tbe  defendant  that  but  for  the  testi- 
mony of  Kendall  tbe  Jury  might  liave  found 
that  the  defendant  suffered  some  damage 
from  deterioration  in  the  value  of  his  land  by 
reason  of  the  severance  therefrom  of  tbe  strip 
In  question.  No  sudi  assumption  Is  Justified 
on  the  record  as  It  Is  presented  here.  We 
have  already  stated  that  other  witnesses  tes- 
tified that  tbe  land  of  the  defendant  was  not 
damaged  by  reason  of  the  severance  of  the 
strip  in  dispute  therefrom.  These  same  wit- 
nesses further  testified  that  the  land  in  ques- 
tion was  of  no  greater  value  than  |50  per 
acre  There  is  a  mere  brief  recital  in  the 
transcript  of  the  testimony  of  these  wit- 
nesses, and  the  record  before  us  does  not  dis- 
close tbe  basis  of  their  estimate  of  the  value 
of  tbe  land  in  controversy,  or  tbe  reasons,  If 
any  they  gave,  for  the  opinion  that  the  actual 
value  of  said  land  does  not  exceed  the  sum 
of  $50  per  acre.  We  must  therefore  assume 
that  the  testimony  of  the  witnesses  referred 
to  was  in  aU  respects  competent,  and  that 
they  adopted  a  proper  criterion  for  estimat- 
ing the  value  of  the  land.  There  is  therefore 
a  pronounced  conflict  In  the  evidence,  both 


upon  the  question  of  value  and  the  question 
whether  the  remainder  of  tbe  defMidant's 
land  would  be  damaged  by  reason  of  the 
severance  therefrom  of  the  strip  in  dispute. 

Thus  viewing  the  record  as  it  appears  be- 
fore us.  In  so  far  as  it  concerns  the  evidence, 
it  Is  plainly  manifest  that  the  Jury  were  af- 
forded a  very  wide  latitude  within  which  to 
exercise  their  Judgment  as  to  the  actual  value 
of  the  land  sought  to  be  taken,  viz.  from  tbe 
«nm  of  $50  to  tbe  sum  of  $400  per  acre,  and 
there  Is  nothing  appearing  upon  the  face  of 
the  record  which  would  warrant  us  in  declar- 
ing that  the  actual  value  of  the  land  was  In 
excess  of  the  amount  at  which  it  was  fixed 
by  the  Jury. 

[II]  For  the  same  reason  for  which  we 
hold  the  errors  in  admitting  the  above-con- 
sidered testimony  to  be  without  prejudice  to 
the  rights  of  the  defendant,  the  action  of  the 
court  in  refusing  to  give  a  certain  one  of  the 
instructions  proftered  by  the  defendant,  while 
erroneous,  was  without  prejudice.  The  sub- 
stance of  the  said  instruction  was: 

"During  the  progress  of  this  case  some  refer- 
ence has  been  made  in  the  testimony  and  in  tbe 
argument  to  prices  paid  to  others  than  defendant 
for  the  land  constituting  a  part  of  tbe  right  of 
way  for  the  river  front  levee  of  reclamation  dis- 
trict No.  730.  Yon  are  instructed  that  the  pric- 
es which  may  have  been  paid  for  rights  of  way 
to  other  persona  for  the  levee  along  the  river 
front  constitute  ao  test  for  tbe  fixing  of  the  val- 
ue of  the  defendant's  lands  in  this  cause. 
•  •  •  And  you  will,  accordingly,  disregard, 
in  determining  the  value  of  the  defendant's  land, 
any  reference,  either  in  the  testimony  or  in  the 
argument,  to  payment*  mode  to  others  for  rights 
of  way." 

Ill  J  As  before  declared,  It  Is  obvious  that 
the  Jury  were  not  governed,  In  tbe  determina- 
tion of  the  question  of  value,  by  the  testi- 
mony of  those  witnesses  who  expressed  tbe 
opinion  that  the  value  of  the  land  in  dispute 
did  not  exceed  the  sum  of  $90  per  acre,  al- 
though, as  suggested,  so  far  as  the  record 
here  shows,  they  would  have  t>een  Justified 
in  predicating  their  verdict  upon  tbe  testi- 
mony so  given,  other  than  that  by  tbe  witness 
Kendall.  The  total  value  fixed  by  the  Jury, 
however,  as  is  obvious,  was  over  five  times 
the  sum  of  $50  per  acre,  or,  approximately, 
$34.40  less  than  $300,  the  minimum  amount 
at  which  the  value  of  the  land  was  estimated 
by  the  defendant's  witnesses. 

There  was  neither  prejudice  to  tbe  defend- 
ant nor  a  miscarriage  of  Justice  by  reason  of 
the  errors  complained  of  (Const,  f  4^,  art  6; 
VaUeJo  &  N.  K.  Co.  v.  Heed  Orchard  Co., 
169  CaL  645,  147  Pac.  238),  and  the  Judgment 
is  accordingly  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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WAITERS  T.  TRBASUREi  MINING  ft  RE- 
DUCTION CO.  et  aL    (No.  1821.)» 

(Supreme  Court  of  New  Mexico.    Aug.  28, 
1916.) 

(Bynabiu  by  ih«  Court.) 

RXVIKW— QxTKOTIOnS  OF  FACT. 

This  case  is  decided  entirelj  upon  the  factSi 
and  involves  no  contested  legal  proposition. 

Appeal  from  District  Court,  Socorro  Comi- 
ty; M.  C.  Mechem,  Judge. 

Action  by  Thomas  E.  Watters,  as  trustee, 
against  the  Treasure  Mining  ft  Reduction 
Company  and  others.  From  a  Judgment  tat 
plaintiff,  defendants  appeal.    Affirmed. 

See,  also,  153  Paa  615. 

Barnes  &  Royall,  of  SUrer  City,  and  Mann  & 
Nicholas,  of  Socorro,  for  appellants.  James  O. 
Fitch,  of  Socorro,  and  A.  A.  Goddard,  of  To- 
peka,  Kan.,  for  appellee. 

PARKER,  3.  This  is  an  acthm  for  the 
foreclosure  of  the  equity  of  redemption  under 
a  trust  deed.  The  deed  secured  bonds  to  the 
amount  of  $250,000.  Default  was  made  In 
the  payment  of  the  principal  and  interest  due 
on  the  said  bonds,  and  tn  the  payment  of 
taxes,  and  the  trustee,  at  the  request  of  the 
majority  of  the  bondholders,  brought  the  ac- 
tion. 

The  mortgagor,  together  with  two  other 
defendants,  the  Clear  Creek  Power  Company 
and  the  Olendale  Power  Company,  filed  a  Joint 
answer  in  which  they  admit  the  execution  of 
the  trust  deed  and  the  issuance  of  mort> 
gagor's  bonds  in  the  sum  of  $67,000,  but 
denied  the  issuance  of  the  remaining  bonds  in 
the  sum  of  $193,000,  except  conditionally  as 
set  forth  in  defendants'  es>eclal  defense^  In 
this  special  defense  they  allege  that  the  W. 
H.  McCrum  Investment  Company  was  an  as- 
sociation or  corporation  doing  business  In 
Kansas  City,  Mo.,  and  that  it  was  entlr^ 
owned,  held,  directed,  and  dominated  by 
W.  H.  McCmm,  Theodore  Gary,  and  A.  A. 
Oodard;  that  the  defendant  mortgagor,  in 
January,  1913,  entered  into  negotiations  with 
the  said  W.  H.  McCrum  Investment  Company, 
acting  by  and  through  the  said  Theodore 
Gary,  and  the  mortgagor,  acting  by  and 
through  one  B.  T.  Root,  whereby  the  said 
W.  H.  McCrum  Investment  Company  became 
obligated  to  purchase  bonds  of  the  mortgagor 
of  the  par  value  of  $160,000  at  65  per  cent 
of  the  par  value  thereof;  that  as  a  part  of 
said  negotiations,  and  as  a  part  of  the  con- 
sideration for  the  purchase  of  said  bonds  by 
the  said  W.  H.  McCrum  Investment  Com- 
pany, it  was  further  and  contemporaneous- 
ly agreed  between  the  said  W.  H.  McCrum 
Investment  Company  and  the  mortgagor  that 
there  should  be  organized  a  power  company, 
to  be  known  as  the  Clear  Creek  Power  Com- 
pany, with  an  authorized  capital  of  $650,000, 
and  an  authorized  bond  issue  of  $650,000,  all 
as  outlined  in  what  is  known  as  the  "Mc- 
Crum Prospectus,"  which  was  attached  to 
and  made  a  part  of  said  contract  in  witting: 
.   'lUhMtHDc  demlad  November  23,  ISlt. 


that  there  should  be  caused  to  be  oonvejed 
to  said  power  company  all  the  rlg^t,  title,  and 
interest  of  the  mortgagor  In  and  to  Us  pow- 
er rights  oa  Clear  cre^  subject  only  to  the 
lien  of  the  said  trust  deed  securing  the  said 
$260,000  bond  Issue;  that  there  should  also 
be  transferred  to  said  Clear  Creek  Power 
Company  all  of  the  water  rights  on  Clear 
creek  owned  by  the  said  R.  T.  Root;  that  it 
was  further  and  contMuporaneoosly  ocmtract- 
ed  between  the  parties  to  said  contract,  both 
by  statements  in  said  contract  In  writing 
and  by  verbal  representations  and  agree- 
ments between  the  parties  thereto,  and  form- 
ing a  part  of  the  consideration  for  the  par- 
chase  of  said  bends,  that  said  W.  H.  Mc- 
Cmm Investment  Company  should  market 
and  sell  the  $660,000  bond  issue  of  said  Clear 
Creek  Power  Ccnnpany  for  such  price  and  in 
such  manner  and  at  such  time  as  should  en- 
able the  mortgagor  to  pay  off  and  discharge 
the  $250,000  issue  of  its  bends,  and  discharge 
the  lien  of  the  deed  of  trust  being  toredosed 
in  this  action,  and  prevent  a  foredosnre  of 
the  same;  that  .the  mortgagor  relied  npoa 
said  contract  In  writing  and  said  verbal 
representations,  and  thereupon  did  deUver 
and  sell  to  said  W.  H.  McOrum  Investmoit 
Company,  at  66  Tper  cent  of  their  par  valae, 
not  only  $150,000  of  Its  first  mortgage  bonds, 
but  upon  the  demand  of  said  investment 
company  a  further  sum  of  $43,000  of  said  first 
mortgage  bonds,  making  a  total  of  $193,000 ; 
that  such  delivery  and  sale  was  not  complete 
and  absolute,  but  was  so  made  in  trust  and 
subject  to  the  conditions  aforesaid;  that 
thereafter  a  corporation  was  organized 
known  as  the  Glendale  Power  Company,  a 
defendant  herein,  having  a  capitalization  of 
$650,000,  and  that  it  took  over  by  good  and 
sufficient  conveyance  aU  the  water  rights 
owned  by  the  mortgagor  and  which  autboriz- 
ed  an  i^ance  of  $650,000  of  its  first  mort- 
gage bonds  thereon;  that  about  the  same 
time  the  defendant  the  Clear  Creek  Power 
Company  was  organized  and  for  a  valuable 
consideration  acquired  all  the  water  rights 
owned  by  the  said  R.  T.  Root,  and  did  aathor- 
Ize  an  issuance  of  $650,(XX)  of  its  first  mort- 
gage bonds  secured  by  the  pledge  of  the  said 
property,  so  by  it  acquired  as  aforesaid, 
and  by  the  pledge  of  the  property  of  the  de- 
fendant the  Glendale  Power  Company ;  that 
the  organization  of  the  said  water  company 
and  the  issuance  of  said  bonds  were  in  fur- 
therance of  the  said  agreement  and  with  the 
knowledge  and  consent  of  the  said  W.  H. 
McCrum  Investment  Company  and  as  a  fiiU 
compliance  with  the  terms  of  the  said  agree- 
ment; that  the  said  W.  H.  McCrum  Invest- 
ment Company  was  Informed  and  advised  of 
all  steps  taken  for  the  organization  of  the 
said  two  water  companies,  and  the  iasnance 
of  the  said  bonds  to  the  Clear  Creek  Potwer 
Company  in  accordance  with  the  said  agree- 
ments of  the  parties,  and  tliat  a  trust  deed 
was  executed  by  the  raid  Clear,Creek  Bower 
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Coxapttay  and  the  said  Olendale  Power  Com- 
pany to  one  Tyson  S.  Dines,  trustee,  aecur- 
ing  the  payment  of  the  said  bond  issue  of 
that  company  by  pledging  all  the  properties 
of  the  said  two  water  ciMnpanies;  that  the 
said  bonds  were  delivered  to  the  said  W.  H. 
McGmm  Investment  Company  and  by  it  ac- 
cepted for  sale,  bat  that  the  said  W.  U. 
McOnun  Investment  Company  and  the  said 
W.  H.  McGmm,  Theodore  Gary,  and  A.  A. 
Godard,  wrongfully  conspiring  together  and 
Intending  to  deceive  and  defraud  the  mort- 
gagor and  to  cause  It  to  sacrUlce  and  lose 
the  said  $183,000  par  value  of  Its  bonds  so 
delivered  to  the  W.  H.  McOrum  Investment 
Company  In  troat  aa  aforesaid,  and  to  un- 
lawfully cause  the  mining  properties,  mill, 
water  rights,  power  plant,  pipe  line,  and  ap- 
purtenances described  In  the  said  trust  deed 
to  be  Bold  at  Judicial  sale  at  a  price  greatly 
under  its  actual  value  so  that  the  said  par- 
ties oonld  buy  In  and  acquire  said  property  at 
a  price  greatly  under  its  true  value,  wrong- 
fully caused  the  said  ¥103,000  par  value  of 
said  bonds  to  be  assigned  and  delivered  to 
the  said  A.  A.  Godard,  as  defendants  are  in- 
formed and  believe,  and  wrongfully  failed 
and  refused  to  sen  the  said  bond  issue  of 
1650,000  of  the  Clear  Greek  Power  Company 
or  any  pert  thereof,  at  or  before  maturity  of 
the  said  $2S0,000  par  value  of  bonds  of  the 
mortgagee,  and  wrongfully  and  fraudulently 
notified  the  mortgagor  and  the  defendant  the 
Clear  Greek.  Power  Company  that  the  said 
W.  H.  McCmm  Investment  Company  would 
make  no  attempt  to  sell  the  said  $660,000 
bond  Issue  or  any  part  thereof,  and  wrongful- 
ly and  fraudulently  demand  of  the  mortgagor 
the  payment  of  the  said  $198,000  of  said 
bonds,  together  with  interest  thereon,  and 
did  WTongfully  and  fraudnlottly  institute 
this  actlOD  for  the  foreclosure  of  said  deed 
of  trust 

An  examination  of  the  contract  mentioned 
In  the  special  defense  discloses  that  it  is  In 
the  form  of  a  proposal  and  an  acceptanca 
The  proposal  la  signed  by  B.  T.  Boot,  per- 
sonally, and  is  addressed  to  Theodore  Gary, 
I>ersonaUy.  It  is  a  proposal  to  sell  $150,000 
par  value  of  the  bcmds  of  the  mort^gor  at 
66  cents  on  the  dollar,  the  payment  therefor 
to  be  made  it  certain  payments  spedfled  In 
the  proposal.  It  la  therein  proposed  that  the 
said  Root  should  organize  the  dear  Credc 
Power  Company  wltb  an  authorized  cajdtal 
of  $660,000  and  the  authorized  bond  Issue  of 
$660,000,  all  as  outlined  in  the  McCrum  pro- 
spectus attached  to  said  proposal,  and  con- 
vey all  of  the  said  Root's  water  rights  on 
Clear  creek  to  said  Clear  Greek  Power  Com- 
pany, and  to  cause  the  mortgagor  to  trans- 
fer all  of  Its  Interest  and  power  rights  on 
said  Clear  creek  to  said  Clear  Creek  Power 
Cwnpany,  subject  only  to  a  first  mortgage 
securing  the  $250,000  bond  Issue  of  the  mort- 
gagor. The  acceptance  is  by  Theodore  Gary, 
personally,  and  is  without  exception  or  res- 
ervation of. any  kind.     The  prospectus  at- 


tadied  to  the  proposal  contains  a  statement 
of  the  amount  of  capital  stock  and  authorized 
bond  issue  of  the  Clear  Creek  Power  Com- 
pany, the  disposition  to  be  made  of  its  bonds, 
the  description  of  the  j)Topertj  securing  said 
bonds,  the  estimate  of  earnings  of  the  com- 
pany, and  the  market  for  electrical  current 
to  be  manufactured  by  the  company.  In  nei- 
ther the  proposal,  acceptance,  nor  prospectus 
is  there  any  reference  whatever  to  any  under- 
taking on  the  part  of  the  W.  H.  McCrum  In- 
vestment Company  to  market  the  bonds  of 
the  Clear  Creek  Power  Company.  At  the 
oonclusioa  of  the  trial  the  court  rendered 
final  decree  of  foreclosure,  making  findings 
of  fact  and  conduslQas  of  law  which  amply 
support  the  decree. 

At  the  beginning  of  the  trial  and  again  at 
the  conclu8l<m  of  the  testimony  for  the  plain- 
tiff, the  defendants  made  a  motion  for  a  con- 
tinuance. The  motion  is  based  upon  an  affi- 
davit of  one  of  the  counsel  for  the  defend- 
ants. This  affidavit  is  to  the  effect  that 
the  principal  stockholder  and  owner  of  the 
mortgagor  company  Is  the  said  R.  T.  Boot, 
whose  residence  is  in  the  city  of  Denver, 
but  who  was  at  the  time  In  the  cit7  of  Chi- 
cago; that  the  books,  records,  and  papers  of 
the  mortgagor  and  of  the  two  other  corpora- 
tions, defendants,  are  kept  In  the  city  of 
Denver  and  have  never  been  within  the  Ju- 
risdiction of  the  court  since  the  beginning  of 
the  action;  that  the  said  B.  T.  Boot  is  the 
principal  owner  In  both  said  power  compa- 
nies, and  that  he  is  the  agent  for  and  repre- 
sents all  of  the  stockholders  ot  each  of  these 
corporations;  that  ever  since  the  filing  of 
the  complaint  in  the .  cause  the  said  Boot 
has  been  absent  from  the  state  of  New  Mex- 
ico and  has  been  in  Chicago  and  other  East- 
em  cities,  wltb  the  exception  of  occasional 
visits  to  New  Mexico;  that  the  said  Boot  Is 
the  only  person  who  is  cognizant  of  all  the 
facts  connected  with  the  alleged  issue  and 
transfer  of  the  bonds  referred  to  in  plaln- 
tlfTs  complaint,  and  that  without  his  pres- 
ence at  the  trial  the  defendants  cannot  safe- 
ly proceed  to  trial,  nor  can  they  intelligently 
examine  the  witnesses  for  the  plaintiff,  nor 
offer  the  proof  necessary  to  establish  the  de- 
fense set  out  In  their  answer ;  that  it  is  Im- 
possible to  procure  the  attendance  of  the 
said  Boot  at  the  trial  of  the  cause  at  this 
time  for  the  reason  that  the  defendants  were 
served  with  notice  that  the  plaintiff  would 
take  the  deposition  of  certain  witnesses  In 
Kansas  City,  Mo.,  and  that  counsel  for  the 
defendants,  relying  upon  such  notice,  so  no- 
tified the  said  B.  T.  Boot  that  such  deposl- 
tlons  would  be  taken  before  the  trial  of 
this  cause;  that  the  said  Boot  was  notified 
that  notice  of  the  desire  to  be  present  at  the 
taking  of  depositions  had  been  given  and  . 
was  notified  by  counsel  that  the  order  of  the 
court  to  that  effect  extended  the  time  of 
taking  depositions  for  30  days  at  least,  and 
that  he  would  have  such  time  to  prepare  for 
trial  of  this  cause;  that  counsel  for^detendf    j 
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ants  wer«  not  notified  nntll  the  afternoon  of 
the  14th  toy  of  November,  1914,  when  they 
were  notlfled  In  a  conversation  with  counsel 
for  the  plaintiff  that  he  Intended  to  produce 
upon  the  hearing,  beginning  the  16th  of  No- 
vember, 1914,  the  witnesses,  or  some  of  them, 
whose  names  had  been  mentioned  In  the 
commission  to  take  depositions;  that  the 
testimony  of  the  witnesses  named  In  the  com- 
mission to  take  depositions  is  material  to  the 
Issues  in  the  cause  and  Is  vital  to  the  defend- 
ants' case,  and  that  it  Is  impossible  for  the 
defendants  or  their  attorneys  to  be  ready  to 
examine  said  witnesses  or  to  proceed  with 
the  trial  on  the  leth  of  November,  1914,  for 
the  reasons  above  set  oat;  that  defendants 
and  their  counsel  are  taken  by  surprise  by 
the  action  of  the  plaintiffs  In  falling  to  take 
said  depositions;  that  the  defendants,  be- 
lieving that  they  had  30  days'  time,  fully  in- 
tended to  apply  to  the  court  to  take  the  dep- 
ositions of  several  witnesses  whose  names  are 
unknown  to  the  affiant,  and  are  known  only 
to  the  said  Root,  with  the  exception  of  W. 
H.  McCrum;  that  affiant  could  not  intelli- 
gently examine  the  said  McGrum  If  present 
without  presence  of  the  said  Root,  and  with- 
oat  the  presence  of  the  corporate  record; 
that  affiant  Is  Informed  and  believes,  the 
informati(»i  coming  from  said  Root,  that  the 
plaintiff  informed  <»e  of  th«  managers  of 
one  of  the  defendant  companies  that  while 
this  case  was  set  for  trial  on  the  16tli'  of 
November,  1914,  that  it  wotild  not  be  tried 
at  that  time;  that  the  testimony  which 
would  be  taltea  and  developed  in  the  deposi- 
tion of  the  witnesses,  Theodore  Gary,  H.  L. 
Gary,  A.  F.  Adams,  and  W.  H.  McOmm,  is 
and  would  be  material  to  the  proof  of  the 
Issues  raised  by  the  pleadings;  that  said  B. 
T.  Root  and  his  cocmael  relied  upon  the  con- 
duct of  this  case  by  the  plaintiff  In  taking 
out  a  commission  to  take  the  deposition  of 
snch  witnesses,  and  for  that  reason  made 
no  preparations  to  examine  the  witnesses  or 
to  enter  upon  the  trial  of  the  issues  of  the 
cause  on  the  16th  day  of  November,  1914, 
that  the  change  of  plan  by  counsel  for  the 
plaintiff  in  regard  to  producing  the  two 
Garys,  Adams,  and  McCrum  on  the  16th  of 
November,  1914,  was  announced  at  so  late 
a  period  to  counsel  for  defendants  that  it  was 
impossible  to  produce  the  said  R.  T.  Root  at 
said  hearing  or  to  be  properly  advised  as  to 
the  examination  and  cross-examUiatlon  of 
the  said  witnesses  or  to  produce  their  wit- 
nesses for  the  defense  npon  other  issues  in 
the  cause. 

At  the  close  of  the  testimony  for  the  plain- 
tiff, the  defendants  renewed  their  motion  for 
a  continuance  based  upon  the  facts  stated  In 
the  affidavit  heretofore  mentioned,  and  ask- 
ed the  court  for  a  reasonable  time  within 
which  to  present  their  evidence  in  support  of 
their  answer.  The  court  overruled  both'  c^ 
these  motions,  and  the  defendants  assign 
error  here  upon  the  action  of  the  court  Sn 
that  particidaz. 


1.  Counsel  for  defendants  admit  that  ttie 
granting  or  refusal  of  the  motion  for  a  coo- 
tinnance  rests  in  the  soundr  Judicial  discre- 
tion of  the  court,  dtlng  oar  own  cases  of 
Territory  v.  Watson,  12  N.  BC.  419,  78  Paa 
004;  Territory  v.  Walker,  18  N.  M.  e07.  120 
Pac.  836.  They  argue,  however,  that  tbera 
was  an  abuse  of  dlscretlcm  in  this  case  au- 
thorizing and  requiring  a  review  of  tbe  trial 
court's  action. 

An  examination  of  the  application  shows  no 
such  abuse  of  discretion.  In  the  first  place; 
the  answer  goes  into  great  detail  and  is  veri- 
fied by  one  of  the  counsel  for  defendjuits. 
The  motion  for  continuance  runs  counter  to 
this  verification  in  that  it  alleges  lack  of 
knowledge  on  the  part  of  counsel  to  suffi- 
ciently and  intelligently  examine  iilalntifl'i 
witnesses.  The  motion  sets  out  that  said  R, 
T.  Root  was  the  principal  owner  of  tbe  three 
defendant  corporations  and  was  in  Chicaga 
Counsel  were  advised  two  days  Iiefore  the 
trial  that  some  of  the  witnesses  whose  deposi- 
tions were  to  be  taken  would  not  be  present, 
and  that  the  depositions  had  not  been  taken 
by  reason  of  the  fact  that  defendants'  connsd 
had  asserted  a  right  to  be  present  at  tbe  tak- 
ing of  the  same,  and  was  entitled  to  30  days' 
notice  of  the  time.  This  defeated  the  taking 
of  the  depositions  as  the  case  Iiad  been  p»- 
emptorlly  set  by  the  court  30  days  prior  to 
November  16,  1914,  and  a  commission  to  take 
the  depositions  was  at  once  taken  ont  by 
plaintiff.  Two  of  tbe  members  of  the  syndi- 
cate wbich  purchased  tbe  bonds,  and  who  are 
diarged  with  the  conspiracy  to  defraud  Qie 
mortgagor,  were  present  and  testified  tn  the 
case,  and  yet  defendants  refused  to  examine 
tbem  as  to  matters  pertaining  to  merits  of 
the  defense.  There  was' no  deceit  practiced 
by  counsel  for  plaintiff  as  to  taking  of  tbe 
dQx>sitlons.  As  said  before,  R.  T.  Boot,  tbe 
principal  owner  of  the  defendant  coiiwra- 
tlons,  and  in  possession  of  their  records  and 
papers,  'was  In  Chicago  and  had  plenty  of 
time  to  go  to  Denver  where  the  records  were 
and  come  to  Socorro  'with  them  in  time  fbr 
tbe  trial  If  be  had  so  desired,  yet  no  effort 
was  made  by  counsel  to  secure  his  attend- 
ance. The  record  bears  written  evidence  oiver 
the  signature  of  said  Root  that  the  mortgagor 
did  not  sell  the  bonds  at  all,  but  that  said 
Root  o'wned  and  sold  them.  The  motion  tot 
a  continuance  contains  no  statemoit  what- 
ever of  the  facts  which  the  'vMtnesses  wotild 
prove,  except  that  their  evidence  woald  be 
material  to  the  Issue  raised  by. the  answer. 
The  bill  was  filed  on  May  14, 1914,  the  answer 
on  September  SO,  1914,  and  on  October  16. 
1914,  a  continuance,  at  the  instance  of  de- 
fendants, was  granted  to  November  16,  1914. 
at  which  time  the  case  was  peremptorily  set 
for  trial.  Under  snch  drcnmstances  tbere 
was  certainly  no  abuse  of  discretion  In  refus- 
ing a  farther  continuance. 

2.  Counsel  for  defendants  complain  of  the 
refusal  of  the  court  to  require  the  prodnctloD 
of  a  report  np<m  the  property  of  theimort- 
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gagOT  made  by  the  wttnees  Adams,  and  an  en- 
gineer by  tbe  name  of  Roberts.  It  appears 
from  the  transcript  that  this  Mr.  Adams  vis- 
ited the  property  of  the  mortgaKor  and  made 
an  examination  of  the  same  and  made  a  re- 
port to  the  syndicate  which  imrchased  these 
bonds,  and  recommended  their  purchase.  It 
further  appears  that  a  Mr.  Roberts  also  made 
a  report '<m  the  property.  The  relevancy  or 
materiality  of  this  testimony  Is  doubtful. 
The  syndicate  bought  the  bonds  after  an  in- 
vestigation by  their  agents  and  engineers. 
Just  what  the  agent  or  engineer  reported  to 
them  Is  of  no  materiality  whatever,  and  can 
have  no  bearing  upon  the  issues  in  this  case, 
so  far  as  we  can  see. 

X  Counsel  complain  of  the  court's  action 
In  allowing  the  introduction  In  evidence  of 
certain  opinions  of  lawyers  as  to  the  title  to 
the  property  of  mortgagor.  Just  why  these 
opinions  were  Introduced  It  Is  somewhat  dlf- 
flcnlt  to  understand  unless  they  were  intro- 
dnced  by  way  of  corroboration  of  the  testimo- 
ny of  the  witness  Adams,  which  was  to  the 
efFect  that  at  the  time  he  made  the  investiga- 
tion of  the  property  the  said  Root,  the  then 
president  of  the  mortgagor,  represented  that 
the  mortgagor  owned  all  of  the  water  In 
White  Water  creek.  This  testimony  was  at 
most  only  remotely  connected  with  the  merits 
of  this  case.  The  question  In  the  case  was 
whether  the  holders  of  these  bonds  of  the 
mortgagor  rightfully  owned  them  and  were 
entitled  to  this  foreclosure  proceeding.  We 
can  see  no  harm  in  the  Introduction  of  these 
legal  opinions,  the  case  having  been  tried 
before  the  court,  and  Immaterial  or  Irrele- 
vant testimony  presumably  was  not  consid- 
ered by  It 

4.  Various  exceptions  to  the  form  of  the 
decree  were  taken  by  the  defendants.  The 
first  one  moitloned  in  the  brief  is  an  objec- 
tion to  the  decree  which  allows  a  certain 
Judgment  creditor  a  lien  upon  the  property 
of  equal  dignity  with  the  lien  of  the  plaintiff, 
with  right  to  share  pro  rata  with  the  bond- 
holders in  proceeds  of  sale  under  the  decree. 
The  basis  of  this  objection  is  that  the  decree 
in  this  regard  was  entered  upon  a  stipulation 
between  counsel  ft>r  the  plalntlfl  and  counsel 
for  the  Judgment  creditor.  Just  how  the 
mortgagor  oonld  be  Injured  by  this  part  of 
the  decree  we  are  unable  to  understand. 
The  stipulation  amounts  to  a  consent  that  the 
judgment  of  the  judgment  creditor  of  Qie 
mortgagee  should  be  elevated  to  the  dignity 
of  a  concurrent  lien  with  that  of  the  trust 
deed,  and  amounts  simply  to  a  waiver  of  a 
priority  which  the  plaintiff  in  this  case 
clearly  bad  over  the  judgment  creditor.  In 
case  the  property  is  sold  under  the  decree 
It  is  Immaterial  to  the  mortgagor  whether 
the  money  Is  paid  to  the  plaintift  or  to  the 
judgment  creditor,  because  if  the  property 
should  iHring  more  than  the  amount  of  the 
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tmst  deed,  then  the  residue  would  be  payable 
to  the  judgment  creditor  anyway. 

5.  Counsel  for  defendants  urge  that  after 
the  case  had  been  closed  It  was  reopened,  and 
the  court,  without  their  Imowledge  or  pres- 
ence, heard  testimony  as  to  the  expenses  In- 
curred by  the  trustee  in  prosecuting  this 
action.  The  record,  however,  contradicts  this 
contention.  So  far  as  appears  from  the  rec- 
ord the  taking  of  this  testimony  Immediately 
followed  the  announcement  of  the  court  that 
he  would  render  Judgment  as  prayed  for  In 
the  complaint.  If  the  attorneys  for  the  de- 
fendants were  not  present  it  was  their  own 
fault. 

6.  Counsel  for  defendants  have  based  an 
argimient  upon  a  misunderstanding  of  the 
record,  to  the  effect  that  the  court  erred  in 
charging  Interest  on  the  allowances  to  the 
plaintiff's  attorney  and  the  trustee  at  the 
rate  of  8  per  cent  per  annum.  No  such  al- 
lowance was  made  by  the  decree. 

7.  Counsel  for  the  defendants  erroneously 
assume  that  the  court  attempted  to  determine 
the  rights  of  the  various  indlridual  bond- 
holders, and  that  there  was  no  sufflcient  evi- 
dence upon  which  to  base  this  finding.  This 
Is  an  erroneous  assumption.  The  court  mere- 
ly took  proof  as  to  the  total  amount  of  the' 
bonds  outstanding,  and  the  question  as  to 
who  owned  them  was  not  In  issue  in  the  case. 

8.  Counsel  tar  defendants  further  object  to 
the  provision  of  the  decree  whereby  it  is 
ordered  that  the  entire  mortgaged  premises 
and  property  be  sold  en  masse  or  as  an  en- 
tirety. It  was  alleged  In  the  complatat  and 
found  by  the  court  that,  all  the  prcqjcrty,  con- 
sisting of  mining  claims,  mill  sites,  mill,  re- 
duction, and  power  plants  thereon  situated 
and  erected  for  the  treatment  and  reduction  of 
ore  in  said  mining  claims  constitated  a  single 
property,  and  that  the  water  power,  pipe 
line,  etc.,  were  appurtenant  thereto,  and  the 
court  found  that  It  was  for  the  best  interests 
of  all  parties  that  the  entire  property  be  sold 
en  masse.  The  uncontradicted  evidence  was 
ample  to  sustain  such  findings.  It  thus  ap- 
pears that  there  is  no  merit  in  the  conten- 
tion made. 

9.  The  last  objection  is  based  upon  an  er- 
roneous assumption  that  the  court  found  that 
the  defendant  Tyson  S.  Dines,  trustee  for 
the  Clear  Creek  Power  Company  and  the 
Glendale  Power  Company,  was  In  default. 
The  decree,  as  originally  entered,  did  so  re- 
cite, but  upon  affidavits  the  decree  was 
amended  so  as  to  show  that  the  said  Pines 
appeared  by  his  attorney  at  the  trial.  There 
Is  therefore  no  merit  in  this  contention. 

For  the  reasons  stated,  the  judgment  and 
decree  of  the  court  below  should  be  affirmed, 
and  tlie  cause  remanded,  with  directions  to 
eofoEoe  the  decree;  and  it  is  so  ordered. 

ROBERTS,  C.  J.,  and  HANNA.  J.,  concur. 
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NORTHWEST   LIGHT   &   WATER   00.   r. 
ALEXANDER,  Governor,  «t  aJL 

(Supreme  Court  of  Idaho.    Nov.  2,  1918.     On 
Rehearing,  Dec.  1,  1916.) 

1.  Cebtiobari  <3=22— Wkit  of  Review— Pbo- 
CEEoiNos  Reviewable — Acts  of  State  Of- 
ficers. 

Where  state  elective  officers  are  invested 
with  a  certain  discretion  involving  the  exercise 
of  judgment  in  the  performance  of  their  official 
duties,  courts  have  no  jurisdiction  by  writ  of 
review  to  interfere  with  the  exercise  of  such 
discretion. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {  35;   Dec.  Dig.  «=>22.] 

2.  Taxation  «=»493(1)— Assessment  —  State 
BoABD  OF  Equalization  —  Review  by 
Courts. 

The  State  Board  of  Equalization  is  a  con- 
stitutional board,  clothed  by  statute  with  quasi 
judicial  functions  with  regard  to  the  assessment 
of  certain  classes  of  property.  It  is  required  to 
value  and  assess  the  properties  of  public  utili- 
ties, and  is  given  the  exdnsive  power  to  do  so. 
It  has  the  right  to  exercise  a  fair  discretion  in 
using  its  judgment  as  to  the  valuation  of  such 

SropeMy,  and  when  it  has  once  acted,  and  there 
I  no  fraud  or  abuse  of  discretion  shown  in  its 
judgment,  its  action  is  not  subject  to  review  by 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  i  876;  Dec.  Dig.  «=s>493(l);  Appeal 
and  Error,  Cent.  Dig.  {  141.] 

3.  Taxation  i8=>485(2)— Assessment  —  State 
Board  of  Equalization. 

Under  our  statute  (section  66,  Laws  1913, 
pp.  290,  291),  it  is  provided  that  the  findings  of 
the  Public  Utilities  Commission  with  regard  to 
the  valuation  of  property  "shall  be  admissible  in 
evidence  in  any  action,  proceeding  or  hearing, 
before  the  commission  or  any  court,  in  which  the 
commission,  the  state,"  etc.^  may  be  interested. 
This  provision  has  no  application  to  the  State 
Board  of  Equalization,  as  that  board  is  not  a 
court. 

[EM.^Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  862;    Dec.  Dig.  <3=>486(2).] 

4.  Taxation  <S=>485(2)— Assessment  —  State 
Board  of  Equauzation. 

Under  the  law  of  this  state,  conferring  a 
limited  jurisdiction  upon  the  Public  Utilities 
Commission  for  the  purpose  of  placing  a  valua- 
tion upon  all  property  used  or  useful  in  conduct- 
ing the  business  of  public  utilities,  there  is  no 
provision,  either  by  express  terms  or  by  implica- 
tion, to  the  effect  that  the  findings  as  to  value 
made  b^  that  commission  shall  be  binding  and 
conclusive  on  the  State  Board  of  Equalization, 
but,  upon  a  hearing  had  before  said  board  upon 
application  made  for  the  reduction  of  the  assess- 
ment of  a  public  utility  for  purposes  of  taxation, 
such  findings  are  admissible  in  evidence  and 
may  be  regarded  by  said  board  as  prima  facie 
just,  reasonable,  and  correct. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  862;   Dec  Dig.  <8=»486(2).] 

6.  Taxation    <8=>466— Assessment   —   State 

BoABD  OF  Equalization. 
The  bases  of  valuation  for  the  purposes  of 
taxation  and  for  rate-making  purposes  are  not 
necessarily  identical,  and  the  record  in  this  case 
shows  as  a  matter  of  fact  that  the  commission, 
in  valuing  the  property  of  the  plaintiff  for  rate- 
making  purposes,  did  not  take  into  consideration 
certain  property  which  was  assessed  by  the  State 
Board  of  Equalization  for  purposes  of  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  a  829,  830 ;  Dec.  Dig.  <g=>466.] 


6.  PuBtio  Sbbvioe  Cokkibsions  «=>29— Pko- 

ceedin  as— Reveew. 
If  the  value  of  plaintiff's  property,  as  found 
by  the  Public  Utilities  Commission,  was  not  in 
fact  its  cash  value,  either  for  rate-making  pur- 
poses or  for  purposes  of  taxation,  an  appeal  is 
provided  by  statute  from  the  findings  of  said 
commission. 

[Ed.  Note.— For  other  cases,  see  Public  Service 
Commissions,  Dec  Dig.  4=>2B.] 

Original  application  by  the  Northwest 
Light  &  Water  Company  for  writ  of  review 
to  Moses  Alexander,  Governor,  and  others, 
as  the  State  Board  of  Equalization.  Writ 
quashed,  and  proceedings  dismissed. 

J.  F.  Allsble  and  X  Ward  Amey,  both  of 
Coaur  d'Alene,  for  plaintiff.  J.  H.  Peterson, 
Atty.  Gen.,  and  Herbert  Wing  and  D.  A.  Dun- 
ning, Asst  Attys.  Gen.,  for  defendants. 

BUDGE,  J.  This  Is  an  original  application, 
brought  against  the  State  Board  of  SVinali- 
zation,  for  a  writ  of  review,  requiring  said 
board  to  certify  to  this  court  for  review  all 
of  their  proceedings  had  and  done  with  refer- 
ence to  the  assessment  and  equalization  of 
the  proi)erty  of  the  plaintiff  coiporation. 

THie  allegations  in  the  complaint,  briefly 
stated,  are  as  follows:  The  plaintiff  is  a 
corporation  organized  imder  the  laws  of  the 
state  of  Nevada.  It  has  complied  with  the 
Constitution  and  laws  of  this  state.  It  is 
doing,  and  Is  entitled  to  do,  business  in  this 
state.  It  is  the  owner  of  an  electric  light 
and  power  plant  and  electric  current  trans- 
mission lines  located  In  Shoshone  county, 
where  it  supplies  light  and  power  to  the 
city  of  Wallace  and  its  inhabitants.  Daring 
the  year  1916,  upon  the  application  of  the 
mayor  of  the  dty  of  Wallace  to  the  Public 
UtiUtles  Commission,  in  which  it  was  alleged 
that  the  plaintiff  corporation  was  charslns 
unjust  and  unreasonable  rates  for  its  elec- 
tricity, a  hearing  was  ordered  to  be  had  be- 
fore such  conunissl<»i,  whereuponi  evidence 
was  introduced  by  both  of  the  parties  to  said 
proceeding  and  submitted  to  the  commission. 
Thereafter  the  value  of  plaintiff's  property, 
used  and  useful  in  furnishing  light  and  power 
to  the  city  of  Wallace  and  its  inhabitanta. 
was  found  and  fixed  by  said  commission  at 
$107,600  for  rate-making  purposes.  The  com- 
mission thereupon  established  new  rates  to 
be  charged  by  plaintiff  company,  which  rates 
it  required  to  be  put  into  operation  and  effect 
on  the  Ist  day  at  December,  1915.  The 
plaintiff  corporation  had  acquired  no  addi- 
tional property  and  had  made  no  improve- 
ments upon,  or  extensions  of,  its  property 
since  the  hearing  had  before  the  Public  Util- 
ities Commission  and  prior  to  the  second 
Monday  in  January,  1916;  and  alleges  that 
on  the  convening  of  the  defendaat  board  as 
a  State  Board  of  Equalisation  the  actaal 
cash  value  of  its  property  was  $107,600,  as 
found  by  the  Public  Utilities  Ooounission. 

It  further  appears  that  plaintiff's  property 
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was  assessed  by  the  State  Board  of  Bqnali- 
zatlon  for  the  year  1916  at  $180,000.  For 
the  purpose  of  liaTlng  its  property  assessed 
by  the  State  Board  of  S<qualizatlon  at  the 
same  valnatiwi  as  found  by  the  Public  Util- 
ities Gommlaslon,  plaintiff  corporation,  by  its 
counsti,  api>eared  before  the  State  Board  of 
Equalization  on  August  26,  1918,  to  make  ap- 
plication for  a  reduction  of  the  valuation  of 
Its  property  to  the  amount  found  by  the  Put>- 
Uc  Utilities  Ciommlsslon,  and  In  support  of 
its  application  it  Introduced  the  findings 
and  order  made  thereon  by  the  Public  Utili- 
ties Commission  wherein  the  valuation  of  Its 
property  for  rate-making  purposes  was  found 
and  the  new  schedule  of  rates  fixed  by  the 
comml8sl<Mi,  and  two  certificates  by  its  secre- 
tary, one  showing  plalntUTs  net  earnings  for 
the  first  six  months  under  the  new  rate  scbed- 
ala  fixed  by  the  Public  Utilities  Commission, 
and  the  other  showing  in  detail  the  items  of 
property  making  up  Uie  valuation  found  by 
the  'Public  Utilities  Commission,  which,  to- 
gether with  the  reports  made  by  plaintiff  to 
said  board  upon  blanks  furnished  to  plaintiff 
by  the  secretary  of  said  board,  and  a  report 
made  to  said  board  in  the  year  1914,  by  the 
now  defunct  Tax  Commission,  was  the  sole 
and  only  proof  and  evidence  before  said  State 
Board  of  Equalization ;  and  it  Is  alleged  that 
said  board  at  the  condusicm  of  the  hearing, 
In  violation  of  Its  power,  authority,  and  Juris- 
diction, arbitrarily  assessed  plaintiff's  prop- 
erty for  the  sum  of  $135,000,  and  erroneously, 
arbitrarily,  and  contrary  to  the  true  facts  did 
value  the  said  pr<q;)erty  for  the  purpose  of 
taxation  at  said  sum.  Plaintiff  alleges  that 
it  has  no  right  of  appeal  from  the  action  of 
said  board,  nor  any  plain,  speedy,  and  ade- 
quate remedy  at  law,  and  that  it  will  suffer 
great  and  irreparable  injury  and  damage  if 
the  action  of  said  board  is  not  reviewed, 
vacated,  and  set  aside.  Wherefore  the  plain- 
tiff prayed  that  a  writ  of  review  Issue  out  of 
this  court,  directing  and  requiring  the  de- 
fendant board  to  certify  up  to  this  court 
the  record  of  its  proceedings  that  the  same 
might  be  examined  and  reviewed,  vacated, 
and  set  aside,  and  that  the  actual  cash  value 
of  its  property  be  entered  upon  the  proper 
assessment  and  tax  rolls.  In  all  respects  the 
same  as  if  it  had  been  so  entered  by  the  de- 
fendant board  at  the  time  of  said  hearing. 

Thereupon  an  alternative  writ  of  review 
was  Issued,  directing  the  defendant  board  to 
certify  to  this  court  on  September  20,  1916, 
a  transcript  of  the  record  and  proceedings 
bad  by  it  touching  the  matter  of  the  assess- 
ment of  plaintiff's  property. 

To  the  complaint  of  the  plaintiff,  the  State 
Board  of  Equalization  appeared  and  filed  its 
moticw  to  quash  and  set  aside  the  writ  ot 
review  theretofore  Issued,  upon  the  ground 
and  for  the  reason  that  the  petition  upon 
which  it  was  based  did  not  state  facts  suffi- 
cient to  oititle  the  plaintiff  corporation  to 
the  relief  thereto  demanded,  or  to  any  relief 


as  against  the  supposed  grievances  In  said 
writ  and  petition  averred.  At  the  same  time 
the  defendant  board,  by  its  secretary,  duly 
made  its -return  to  the  writ,  wherein  it  set 
forth.  Inter  alia,  that  <»>  Augnst  26,  1916,  all 
members  of  said  State  Board  of  Equalization 
being  present  and  counsel  appearing  for  the 
plaintiff  corporation,  it  was  moved  by  the 
treasurer  of  said  board  to  reduce  the  assess- 
ment upon  the  property  of  the  plaintiff  com- 
pany 25  per  cent.,  which  motion  was  carried  ;^ 
that  the  assessment  of  said  Northwest  Light 
ft  Water  Company  for  the  year  1915  was 
$180,000;  that  by  virtue  of  the  25  per  cent, 
reduction  for  the  year  1916,  as  fixed  and  de- 
termined by  said  State  Board  of  Equaliza- 
tion, as  hereinbefore  stated,  the  assessment 
of  the  property  was  fixed  at  $185,000 ;  and 
that,  in  assessing  plaintiff's  proi)erty,  the 
board  had  before  it  the  papers  referred  to 
in  plaintiff's  complaint  herein  as  "Exhibits  A 
and  B,"  the  annual  report  made  to  the  board 
by  plaintiff  on  June  21,  1916  (which  report  is 
herewith  certified  up  to  this  honorable  court 
and  marked  defendant's  Eixhlblt  A  and  here- 
to attached),  and  a  report  made  to  said 
board  in  1914  by  the  now  defunct  Tax  Com- 
mission, in  which  the  value  of  said  property 
was  fixed  at  $180,000. 

It  appears  that  plaintiff's  contention  Is 
that  the  actual  value  of  its  property  is 
$107,600,  as  found  by  the  PubUc  Utilities 
Commission ;  that  it  has  no  other  or  greater 
value  for  taxation  purposes ;  that  the  State 
Board  of  Equalization  in  fixing  the  value  of 
plaintiff's  property  at  $135,000  did  so  In  vio- 
lation of  its  power,  authority,  and  Jurisdic- 
tion ;  and  that  said  action  of  the  State  Board 
of  Equalization  in  so  far  as  it  increased  the 
actual  value  of  plalntUTs  property  from 
$107,500  to  $135,000  was  in  excess  of  itsi 
Jurisdiction  and  void.  In  other  words,  it  is 
contended  that,  when  the  state  through  one 
Instrumentality  has  conducted  an  exhaustive 
inquiry  into  the  valuation  of  the  operating 
plant  of  a  public  utility  for  the  purpose  of 
r^ulatlng  the  rates  to  be  charged  thereby, 
and  has  fixed  a  valuation  which  binds  the 
public  utility  in  its  charges  and  rates  to  con- 
sumers, such  finding  or  decree  fixes  the  maxi- 
mum valuation  which  the  state  can  place 
upon  that  utility  for  the  purpose  of  taxation. 

The  first  question  for  our  determination  is 
raised  upon  the  motion  to  quash  the  writ. 
If  the  State  Board  of  Equalization  had  Ju- 
risdiction to  assess  the  property  of  the  plain- 
tiff and  In  so  doing  was  within  that  Jurisdic- 
tion, under  the  provisions  of  sections  49C2 
and  4968,  Rev.  Codes,  the  writ  will  not  He. 

Section  4962,  supra,  provides  that: 

"A  writ  of  review  may  be  granted  by  any 
court,  *  *  •  when  an  inferior  tribunal,  board 
or  officer  exercising  judicial  function*,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board 
or  officer,  and  there  is  no  appeal,  nor,  in  the 
Judgment  of  the  court,  any  plain,  speedy  and 
adequate  remedy."  ,  ,  j 
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Section  4968,  supra,  provides  that: 
"The  review  upon  this  writ  cannot  be  extend- 
ed  further  than  to  determine  whether  the  in- 
ferior tribunal,  board  or  officer  has  .regularly 
pursued  the  authority  of  such  tribunal,  board  or 
officer." 

[2]  In  view  of  the  provisions  of  article  7, 
i  12,  of  the  state  Constitution,  and  section 
86,  c.  58,  Sess.  Laws  1913,  p.  199,  It  cannot 
be  successfully  contended  that  the  State 
Board  of  Equalization  is  not  the  proper  tri- 
bunal to  assess  the  property  of  the  plaintiff 
corporation  for  taxation. 

Section  12  of  article  7,  sapra,  provides 
that: 

"There  shall  be  a  State  Board  of  Bquallzation, 
consisting  of  the  Governor,  Secretary  of  State, 
Attorney  Genera],  State  Auditor,  and  State 
Treasurer,  whose  duties  shall  be  prescribed  by 
law.    •    •    •" 

Section  86,  c.  68,  Sess.  Laws  1913,  supra, 
provides: 

"The  operating  property  of  all  railroads,  tele- 
graph, telephone  and  electric  current  transmis- 
sion lines,  and  the  franchises  of  all  persons  own- 
ing or  operating  as  lessees,  or  constructing  any 
telegraph,  telephone  or  electric  current  transmis- 
sion line,  or  railroads,  wholly  or  partly  within 
this  state,  shall  be  assessed  for  taxation  for 
state,  county,  city,  town,  village,  school  district 
and  other  purposes,  exclusivdy  by  the  State 
Board  of  Equalization." 

We  are  limited  in  our  Inquiry  in  deter- 
mining the  question  of  Jurisdiction  of  the 
State  Board  of  Equalization  by  the  record 
sent  up  to  this  court  tn  response  to  the  al- 
ternative writ  of  review  served  upon  the 
State  Board  of  Equalization,  and  should  that 
record  disclose  the  fact  that  the  board,  hav- 
ing Jurisdiction,  did  not  exceed  Its  Jurisdic- 
tion In  assessing  plaintiff's  property,  we  are 
not  permitted  to  go  further.  McConnell  v. 
State  Board  of  Equalization,  11  Idaho,  652, 
83  Pac.  494 ;  Murphy  v.  Board  of  Equaliza- 
tion, 6  Idaho,  745,  69  Pac.  715;  Hannibal 
&  St  Joe.  R.  R  Co.  V.  State  Board  of  Equal- 
ization, 64  Mo.  294. 

[3]  It  will  be  remembered  that  plaintiff 
made  a  part  of  its  complaint  Exhibit  A,  the 
findings  made  by  the  Public  Utilities  Commis- 
sion from  the  evidence  Introduced  upon  the 
hearing  had  before  said  commission  on  Oc- 
tober 17,  1916,  In  the  dty  of  Wallace.  The 
commission  In  Its  findings,  among  other 
things,  found  the  value  of  the  property  of 
the  plaintiff  corporation,  "both  tangible  and 
Intangible,  used  and  useful  In  the  business 
of  furnishing  electric  energy  to  the  dty  of 
Wallace  and  the  Inhabitants  thereof  on  the 
14tb  day  of  May,  1915,  as  the  sum  of  $107,- 
500,"  and  expressly  enumerated  and  eliminat- 
ed from  Its  consideration  other  property  own- 
ed by  the  plaintiff  of  approximately  the  val- 
ue of  $60,000,  which  in  their  opinion  was 
not  used  or  useful  In  the  business  of  furnish- 
ing electric  energy.  In  other  woras,  the  Pub- 
lic Utilities  Commission  In  fixing  the  actual 
value  of  the  property  of  the  plaintiff  com- 
pany took  Into  consideration  only  such  prop- 
erty as  in  their  opinion  was  used  or  useful 
In  the  operation  of  the  plaintiff's  power  plant 


and  distributing  system,  and  found  the  val- 
ue of  such  property  to  be  $107,600. 

It  Is  therefore  quite  evident,  from  the  find- 
ings of  the  Public  Utilities  Commission,  that, 
in  fixing  the  value  of  plaintiff's  property.  It 
did  not  take  Into  consideration  the  same  prop- 
erty as  did  the  State  Board  of  Equalization. 
That  being  true,  the  findings  of  the  Public 
Utilities  Commission  were  admissible  before 
the  State  Board  of  Equalization  only  as  an 
evidentiary  fact  tending  to  prove  the  value 
of  the  property  taken  Into  consideration  by 
the  board. 

It  la  contended  by  counsel  for  plaintiff 
that.  In  reaching  a  determination  as  to  the 
value  of  the  property  as  found  by  it,  the 
Public  Utilities  Commission  proceeded  In  a 
Judicial  capacity,  and  that  the  resultant  find- 
ings are  conclusive  In  the  absence  of  proof 
of  subsequent  additions  to  the  plant  and 
operating  property  of  the  public  utility  valu- 
ed, Inasmuch  as  the  Legislature  In  creating 
the  Public  Utilities  Commission  expressly 
provided  that: 

«  •  •  •  ^g  findings  and  condnsions  of  the 
commission  on  questions  of  fact  shall  be  regarded 
as  prima  fade,  just,  reasonable  and  correct; 
such  questions  of  fact  shall  include  ultimate 
facta  and  the  findings  and  condusions  of  the 
commisaion  on  reasonableneaa  and  discrimina- 
tion."   Sess.  Laws  1913,  {  63a.  &  61,  p.  286. 

And  touching  the  Judicial  character  of  the 
proceedings  before  the  conunlsslon,  and  thdr 
Judicial  finality,  the  Legislature  provided 
that: 

"  *  *  *  The  findings  of  the  commission  so 
made  and  filed,  when  properly  certified  nndrr  the 
seal  of  the  commission,  shall  be  admissible  in 
evidence  in  any  action,  proceeding  or  hearing 
before  the  commission  or  any  court,  in  which  the 
commission,  the  state  or  any  officer,  department 
or  institution  thereof  or  any  county,  city  and 
county,  munidpality  or  other  body  politic  and 
the  public  utility  affected  may  be  interested 
whether  arising  under  the  provisions  of  this  act 
or  otherwise,  and  such  findings,  when  so  intro- 
duced, shall  be  prima  facie  evidence  of  the  facts 
therein  stated  as  to  the  date  therein  stated  un- 
der conditions  tiien  existing,  and  such  facts  can 
only  be  controverted  by  showing  a  subsequent 
change  in  conditions  bearing  upon  the  facts 
therein  determined."  Sess.  Laws  1913,  I  66, 
c.  61,  pp.  200,  291. 

[4]  It  Is  insisted  that  the  fbregolng  statu- 
tory provisions  provide  for  findings  to  be 
made  by  the  Public  Utilities  Commission  of 
the  actual  cash  value  of  public  utilities,  and 
that  such  findings  are  conclusive  upon  tbe 
State  Board  of  Equalization  in  determining 
the  value  of  property  of  public  utilities  for 
the  purpose  of  taxation. 

In  this  connection  we  ml^t  call  attoi- 
tion  to  the  fact  that  the  statutes  of  this  state 
confer  a  limited  Jurisdiction  uiwn  the  Pub- 
lic Utilities  Commission  over  certain  kinds 
and  classes  of  property  for  a  spedOc  pur- 
pose, namely,  to  place  a  valuaUoa  upon  all 
property,  tangible  and  taitangible,  used  or 
useful  in  conducting  the  business  of  public 
ntiUtie*.  But  these  statutory  provisions  do 
not  in  our  opinion,  in  express  terms  or  by 
implication,  provide  that  the  findlnga  of  value 
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made  by  the  Public  Utilities  Commission 
shall  be  binding  and  conclusive  upon  the 
State  Board  of  Equalization.  The  most  that 
can  be  said  In  support  of  the  findings  of  the 
Public  Utilities  Commission  on  questions  of 
fact.  In  so  tar  as  sudi  findings  affect  the 
State  Board  of  Equalization,  is  that  they 
may  be  regarded  by  said  board  as  prima  fade 
Just,  reasonable,  and  correct,  and  for  such 
purpose  only  are  such  findings  admissible  in 
evidence  upon  a  hearing  had  before  said 
board,  upon  application  made  for  reduction 
of  the  assessment  of  a  public  utility. 

The  PubUc  UtiUtles  Commission,  in  its 
investigations  for  the  purpose  of  determining 
the  value  of  any  public  utility,  is  expressly 
limited  to  pr<^>erty  used  and  useful  in  the 
operation  of  that  particular  public  utility, 
and  from  the  findings  of  the  commission  an 
appeal  lies.  Murray  v.  Public  Utilities  Com- 
mission, 27  Idaho,  603,  150  Pac.  47. 

The  State  Board  of  Equalization  Is  a  con- 
stitutional board,  clothed  by  statutory  au- 
thority with  quasi  judicial  powers  In  regard 
to  the  assessment  of  certain  classes  and  kinds 
of  property.  It  is  given  the  power  exclusive- 
ly, and  is  required  to  value  and  assess  the 
properties  of  public  utilities.  It  has  the 
right  to  exercise  a  fair  discretion  in  express- 
ing Its  judgment  as  to  the  valuation  of  such 
property,  aud  when  It  has  once  acted,  and 
there  is  no  fraud  shown  in  its  Judgment,  Its 
action  is  not  subject  to  review.  General 
Custer  Mining  Co.  v.  Van  Camp,  2  Idaho 
(Hash.)  40,  3  Pac.  22;  Feltham  v.  Board  of 
Com'rs,  10  Idaho,  182,  77  Pac.  332;  Humblrd 
Lumber  Co.  v.  Morgan,  Judge,  10  Idaho,  327, 
77  Pat  433. 

[1]  We  think  the  rule  to  be  well  settled 
that  where  state  elective  officers  are  Invested 
with  certain  discretion,  Involving  the  exercise 
of  Judgment  in  the  performance  of  their  of- 
ficial duties,  no  court  has  the  right  by  writ 
of  certiorari  to  Interpose  its  Judgment  or 
influence  their  action.  To  do  so  would  be 
usurpation.  If  a  court  is  not  permitted  to 
usurp  the  duties  and  functions  of  an  elective 
officer  or  constitutional  board  clothed  with 
express  statutory  authority,  we  can  see  no 
reason  for  the  rule,  as  contended  by  counsel 
for  appellant,  that  would  make  the  findings 
of  a  statutory  board,  with  restricted  juris- 
diction and  power,  conclusively  binding  upon 
the  action  of  such  constitutional  board,  there- 
by depriving  It  of  its  legal  right  to  exercise  a 
fair  discretion  in  expressing  its  Judgment  as 
to  the  valuation  of  the  particular  property 
that  by  statute  It  Is  made  its  mandatory 
duty  to  value  for  taxation  puri)ose3.  North- 
ern P.  R.  Co.  ▼.  County  of  Clearwater,  26 
Idaho,  46S,  144  Pac.  1;  State  y.  Kendall,  16 
Neb.  282,  18  N.  W.  85;  State  t.  Savage,  66 
Neb.  714.  91  N.  W.  716;  United  States  v. 
Seaman,  17  How.  226, 16  L.  Ed.  226 ;  United 
States  y.  Guthrie,  17  How.  284,  16  L.  Ed.  102; 
Pittsburgh,  C,  C.  &  St  L.  R.  v.  Backus,  164 
U.  S.  421,  14  Sup.  Ct  1114.  38  L.  Ed.  1031; 


Maish  y.  Arisona,  164  U.  8.  689,  17  Sup.  Ct 
103,  41  L.  Ed.  667. 

Counsel  for  appellant,  In  support  of  his 
contention  that  the  findings  of  the  Public 
Utilities  Commission  of  the  value  of  appel- 
lant's property  is  conclusive  and  binding  upon 
the  State  Board  of  Equalization  in  the  ab- 
BOice  of  proof  of  acquired  or  additional  prop- 
erty, improvements  or  extensions  of  Its  prop- 
erty, subsequent  to  the  bearing  had  before 
the  PubUc  Utilities  Commission  and  prior 
to  the  second  Monday  in  January,  1916,  cites 
the  Washington  Session  Laws  1911,  c.  117, 
p.  604,  which,  it  is  insisted,  is  similar  to  sec- 
Uon  66,  c.  61,  pp.  290,  291,  Idaho  Sess.  Laws 
1913.  Upon  an  examination  of  these  statutes 
it  will  be  found  that  there  is  a  marked  simi- 
larity. HowevA,  with  respect  to  the  admis- 
sibility of  the  commission's  findings  as  evi- 
dence the  Washington  statute  provides  that 
such  findings  shall  be  admissible  in  evidence 
in  any  action,  proceeding,  or  hearing  In  which 
the  state,  etc.,  Is  interested;  while  the  Idaho 
law  provides  that  "such  findings  shall  be  ad- 
missible in  evidence  in  any  action,  proceeding 
or  hearing,  before  the  commission  or  any 
court,  in  which  the  commission,  the  state," 
etc.,  may  be  Interested.  In  other  words,  there 
Is  a  limitation  upon  the  admission  of  the  find- 
ings of  the  commission  to  proceedings  or 
hearings  had  before  the  commission  or  any 
court.  The  State  Board  of  Equalization  Is 
not  a  court  within  the  meaning  of  section  66, 
c.  61,  supra. 

In  Idaho,  the  findings,  having  been  admit- 
ted in  evidence,  under  a  reasonable  construc- 
tion of  the  statute,  are  but  prima  fade  evi- 
dence of  the  facts  therein  stated ;  in  Wash- 
ington, they  are  conclusive  evidence  of  the 
facts  stated;  and,  while  It  was  true  that 
in  Washington  the  findings  could  only  be  con- 
troverted by  showing  a  subsequent  change  In 
conditions  bearing  upon  the  facts  therein  de- 
termined, a  reasonable  construction  of  our 
statute  makes  any  findings  of  the  Public  Util- 
ities Commission  binding  upon  the  commis- 
sion, but  otherwise  only  prima  fade  evidence 
of  the  facts  found. 

The  Washington  statute  also  contained 
the  following  provision,  not  contained  in  the 
Idaho  statute: 

"When  the  commission  shall  have  valued  the 
property  of  any  public  service  company,  as  pro- 
vided for  in  this  section,  nothing  less  than  the 
market  value  so  found  by  the  commission  shall 
be  taken  as  the  true  value  of  the  property  of 
such  company  used  for  the  public  convenience 
for  the  purposes  of    *    *    *    taxation." 

With  reference  to  this  latter  provision  the 
Supreme  Court  of  Washington,  in  the  case 
of  Spokane  &  I.  B.  B.  Co.  v.  Spokane  Coun- 
ty et  al.,  76  Wash.  72,  134  Pac.  688,  held  that 
the  statute  above  quoted,  haying  been  enact- 
ed into  the  law  at  a  later  date,  made  the 
flnriingB  of  the  commission  no  more  condu- 
sive  than  they  had  been  under  the  Washing- 
ton statute  first  above  mentioned.  The  Su- 
preme Court  of  the  state  of  Washington 
evidently  to<d(  the  position  tb»t  findings  made  j 
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by  the  Pnbllc  UtUltiea  Commission  of  that 
state  of  the  value  of  the  properties  of  public 
utilities  for  rate-making  purposes  were  con- 
clusive evidence  of  the  facts  so  found  and 
could  not  be  controverted  In  any  court  or 
before  any  board,  and  must  be  accepted  as 
the  true  value,  not  only  for  rate-making  pur- 
poses, but  for  assessment  purposes  as  well. 

In  the  case  of  State  ex  reL  Oregon  B.  & 
N.  Co.  V.  Clausen,  63  Wash.  635,  116  Pac.  7, 
it  appears  that  the  Railroad  Commission  was 
directed  by  statute  to  "ascertain  the  total 
market  value  of  railroad  property  so  as  to 
make  up  a  reasonable  schedule  of  rates." 
It  was  also  provided  that  its  findings  should 
be  conclusive  of  the  fticts  therein  stated. 
The  commission  found  the  property  of  the 
Oregon  Railroad  &  Navigation  Company 
worth  $19,500,000.  The  tax  Commission  as- 
sessed the  Oregon  Railroad  &.  Navigation 
Company  at  $27,520,771,  which  assessment 
was  confirmed  by  the  State  Board  of  Equal- 
ization. It  was  held  that  the  findings  of  the 
Railroad  Commission  were  condnsive  as  to 
the  value  of  the  property.  This  case,  how- 
ever, differs  from  the  one  at  bar  in  that  the 
Idaho  Public  Utilities  Commission,  first,  is 
limited  in  Its  findings  to  the  value  of  the 
property  used  and  useful,  and,  second,  that 
the  commission  in  the  case  at  bar  did  not 
place  a  valuation  upon  certain  property 
wlilch  in  Its  findings  is  expressly  eliminated, 
and  which  was  taken  into  consideration  by 
the  State  Board  of  Equalization  in  determin- 
ing the  value  of  its  property  for  taxation  pur- 
poses. 

Evidently,  however,  the  Legislature  of 
Washington  was  not  pleased  with  the  fore- 
going decisions  of  the  Supreme  Court  of  that 
state,  as  it  amended  and  re-enacted,  in  sec- 
tion 8626—92,  Remington's  1915  Code  and 
Statutes  of  Washington,  the  following  pro- 
vision: 

"The  findings  of  the  commission  so  filed,  or  as 
the  same  may  be  corrected  by  the  courts,  when 
properly  certified  under  the  seal  of  the  commis- 
sion shall  be  admissible  in  evidence  in  any  ac- 
tion, proceeding  or  hearing,  except  with  respect 
to  matters  of  assessment  and  taxation,"  etc. 

In  view,  of  the  foregoing  amendment,  the 
statutes  of  the  state  of  Washington  as  well 
as  the  decisions  dted  by  counsel  have  no 
weight  as  a  precedent  to  be  followed  by  this 
court  in  reaching  its  conclusion. 

[S]  Bat  even  should  we  have  a  case  where 
the  Public  Utilities  GommlsslMi  fixed  the 
value  of  the  property  used  and  useful  at  a 
stipulated  sum  and  the  State  Board  of  Equal- 
ization reached  a  conclusion  that  the  prop- 
erty was  of  a  greater  or  lesser  value  for  the 
purposes  of  taxation,  construing  the  fore- 
going sections  of  the  statute  as  we  under- 
stand them,  under  the  decisions  of  this  court 
the  action  of  the  State  Board  of  Equalization 
would  not  he  subject  to  review.  The  differ- 
ent bases  of  valuation  for  the  purposes  of 
taxation  and  for  rate-making  purposes  have 
been  uniformly  recognized,  not  only  by  our 


own  court,  but  by  the  appellate  oontta  of 
other  states  as  well.  Knott  v.  Chicago,  B.  & 
Q.  R.,  230  U.  S.  474,  83  Sup.  Ot  975,  57  U 
Ed.  1571;  Wlllcox  y.  Consolidated  Gaa  Co., 
212  U.  S.  19,  29  Sup.  Ot  192,  53  K  Ed.  382. 
48  L.  R.  A.  (N.  S.)  1134,  16  Ann.  Oaa.  1034. 

It  may  be  that  we  may  at  some  fatnre 
date  reach  a  condition  where  a  «dn^e  valn- 
ation  of  public  service  property  oonld  be 
made  to  suoswer  all  governmental  purposes. 
We  have  not  yet  reached  that  condition.  In 
no  case,  so  far  as  we  are  informed,  baa  the 
tax  appraisement  been  accepted  by  the  Pub- 
lic Utilities  Commission  as  suffident  evidence 
of  the  value  upon  which  to  base  ratea.  Tbeie 
are  many  pubUc  utilities  operating  in  this 
state  whose  property  for  rate-making  par- 
poses  has  never  t>een  ascertained  by  the  Pub- 
lic UtHltles  Commission,  and  the  Leglalatnre 
has  not  yet  felt  di^rased  by  expreaa  enact- 
ment (conceding  for  the  purposes  of  this 
case  that  It  has  the  power  so  to  do)  to  take 
away  from  the  State  Board  of  Equalization 
the  authority  to  fix  the  value  of  public  util- 
ities for  taxation  purposes,  independent  of 
the  value  found  by  the  Public  Utilities  Com- 
mission. 

It  wUl  be  recaUed  that  section  86,  c.  58, 
Sees.  Laws  1913,  p.  199,  in  express  terms  re- 
quires the  State  Board  of  BViuallzatlon  to 
assess  the  operating  property,  transmlssiom 
lines,  and  franchises  of  public  utilities,  whol- 
ly or  partly  witliln  the  state,  for  taxation 
for  state,  county,  dty,  town,  village,  sdiool 
district,  and  other  purposes.  The  board  per- 
forms the  same  duties  with  reference  to 
such  property  as  do  county  assessors  in  the 
assessment  of  other  property  within  their  re- 
spective counties,  and  in  making  such  assess- 
ment they  are  invested  with  certain  discre- 
tion Involving  the  exercise  of  Judgment  in  the 
performance  of  their  duties,  which  is  not 
subject  to  review. 

This  court,  in  the  case  of  BlcHnqulat  v. 
Board  of  County  Commissioners,  25  Idalio. 
284,  137  Pac.  174,  as  we  understand  that 
decision,  supported  the  foregoing  proposi- 
tion, where  the  court  held  that,  an  assess- 
ment having  been  made  by  the  county  assess- 
or, it  was  not  subject  to  change  or  modlflca- 
aoa  as  a  result  of  the  findings  of  the  Tax 
Commission,  and  refused  to  require  by  writ 
of  mandate  the  county  board  of  equalization 
to  cancel  the  assessment  made  by  the  coun- 
ty assessor  and  substitute  in  lieu  thereof  the 
findings  of  the  Tax  Commission.  In  the 
course  of  Its  opinion  this  court  said: 

"We  are  not  inclined  to  follow  any  decisions 
which  hold  that  the  Legislature  has  power  or  au- 
thority to  set  aside  the  system  or  scheme  for  as- 
sessing, equalizing,  and  taxing  property  estab- 
lished by  the  Constitution  and  enact  one  of  its 
own.  •  •  •  The  Legislature  did  not  intend 
to  create  an  appointive  board  composed  of  three 
members  who  might  review  and  set  at  naught  all 
actions  of  the  assessors  and  boards  of  equalisa- 
tion provided  by  the  Conatitutiou.  •  •  •  It 
was  clearly  the  manifest  intention  of  the  Le^ris- 
lature  of  Idaho  to  limit  the  Idaho  tax  commis- 
sion to  a  certain  field."  ^  ,  . 
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It  ia  dear  to  onr  minds  that  If  this  court 
shonld  bold  tbat  the  power  to  aoseaa  public 
ntUlties  in  this  state  la  vested  In  the  PubUc 
ntllitiea  Commission,  and  the  power  to  place 
a  value  thereon  for  assessment  pnrposea  is 
taken  away  from  the  State  Board  of  Equali- 
zation, ^ther  In  whole  or  In  part,  that  board 
would  be  deprived  of  Its  Judgment  and  dls- 
creti<m  In  the  matter  of  the  assessment  of 
the  public  utilities  of  this  state,  and,  In  lien 
of  being  the  board  with  power  to  assess  and 
equalize  the  properties  of  public  utilities.  It 
would  become  a  listing  board  only.  Such  a 
holding  would  be  In  direct  conflict  with  the 
law  as  announced  by  this  court  In  the  Blom- 
qulst  Case,  supra,  wherein  It  held  that  the 
Legislature  cannot  assess  property,  nor  can 
an  appointive  board  assess  propnty  for  taxa- 
tion under  the  Constitution  and  laws  of  this 
state.  In  the  latter  case  the  duties  of  the 
assessor  and  county  board  of  eaualizatl<Hi  a« 
against  the  power  of  the  State  Tax  C!oinml»- 
slon  were  la  issue;  while  here  is  involved 
the  power  of  the  State  Board  of  Equaliza- 
tion, sitting  as  a  taxing  and  equalisation 
board,  as  against  the  power  of  the  PubUc 
Utilities  Commission  to  make  assessments. 
The  county  assessor  and  the  board  of  county 
commissioners,  the  latter  constituting  the 
county  board  of  equalization,  la  composed  of 
elective  officers ;  the  tax  commissioners  were 
appointive  officers ;  the  State  Board  of  Equal- 
ization is  made  up  of  elective  officers;  the 
Public  Utilities  Commission  is  made  up  of 
appointive  officers. 

It  therefore  follows  that,  if  the  findings  of 
the  Public  Utilities  Oommlsslon  of  the  value 
of  a  public  utility  are  conclusive  upon  the 
State  Board  of  Equalization,  the  property  of 
the  public  utility  will  be  assessed  by  an  ap- 
pointive board.  While  It  might  be  argued 
that  these  findings  are  conclusive  only  to  the 
extent  that  the  State  Board  of  Equalization 
cannot  find  a  greater  value,  that  it  may  find 
a  lesser  value,  or  the  value  of  additions,  Im- 
provements, and  extensions  of  the  property 
of  a  public  utility,  yet  In  any  event  Its  right 
to  find  the  value  of  the  entire  property  for 
taxation  purjKMses  is  taken  away  from  It, 
and  replaced  by  the  findings  of  the  Public 
Utilities  Commission  to  the  extent  that  the 
findings  of  the  commission  are  conclusive 
and  binding  upon  the  board  In  detennlnlng 
the  value  of  a  public  utility,  which  would  re- 
sult, either  In  whole  or  in  part.  In  the  proi^ 
erty  of  public  utiUtles  being  assessed  by  an 
appointive  board — in  conflict  with  our  gen- 
eral scheme  and  system  of  taxation  In  this 
state. 

It  Is  stated  In  Cooley  on  Taxation  (Sd  Ed.) 
p.  778,  that  a  board  to  review  assessments, 
having  power  to  make  changes,  is  In  effect  a 
board  of  assessors,  and.  If  by  the  law  asses- 
sors must  be  elected  by  the  people,  the  mem- 
bers of  Budi  board  must  be  ao  chosen. 

[8]  If  the  value  of  plaintiff's  property,  as 
found  by  the  Public  Utilities  Oommlsslon, 


Was  not  In  truth  and  In  fact  Its  cash  value, 
either  for  rate-making  purposes  or  for  taxa- 
tion, an  appeal  is  provided  from  the  findings 
of  such  commission,  and  would  result  In  a 
correction  of  its  findings ;  but  it  is  not  with- 
in the  power  of  this  court  by  writ  of  review 
to  substitute  the  flndlngs  of  the  Public  UtiU- 
tles Commission  In  lieu  of  the  Judgment  of 
the  State  Boeurd  of  Equalization. 

It  appears  therefore  that  this  Is  not  a 
proper  case  for  granting  a  writ  of  certlorarL 
The  writ  will  be  quashed,  and  the  proceed- 
ings dismissed,  and  It  Is  ao  ordered.  Costs 
are  awarded  to  defendant 

SULI.ITAN,  a  J.,  and  MORGAN,  J.,  con- 
cur. 

On  Behearlng. 

BUDOB,  X  Oounsd  for  plaintiff  have  filed 
a  petition  tot  a  rehearing  In  which  they  in- 
slat  that  this  court  was  not  fully  advised  aa 
to  the  terms  of  the  statute  with  reference  to 
tbe  power  of  the  Stajte  Board  of  Bqnallaition 
to  assess  the  property  owned  by  the  plaintiff, 
a  pubUc  utility,  and  that  counsel  had  failed 
to  make  plain  to  this  court  the  exact  point 
at  which  the  authority  and  iwwer  of  the 
county  assessor  cease  and  that  of  the  State 
Board  of  Equalization  begin,  and  they  urge 
very  strenuously  that  the  property  owned  by 
their  client,  the  Northwest  Ught  &  'Water 
Company,  was  wrongfully  assessed  by  tbe 
State  Board  of  Equalization,  for  tbe  reason 
that  the  Public  Uttlltles  Commission,  In  its 
flndlngs,  found  that  a  portion  of  the  property 
assessed  by  the  State  Board  of  Equalization 
was  not  used  or  useful  in  the  successful  op- 
eration of  the  public  utility,  and  In  the  ab- 
sence of  any  showing  to  the  contrary  tbat 
such  property  had  been  theretofore  assessed, 
ot  was  subject  to  assessment,  by  the  county 
assessor  of  Shoshone  county. 

They  base  their  oontoition,  as  we  under- 
stand them,  upon  the  findings  made  by  the 
Public  Utilities  Commission  that  property 
worth  approximately  160,000  was  not  consid- 
ered by '  the  commission  in  determining  the 
value  of  the  property  of  the  public  utility 
for  rate-making  purposes,  aa  property  used 
and  useful  in  tbe  successful  operation  of 
such  public  utility,  and  that,  the  same  having 
been  excluded  by  the  Public  Utilities  Com- 
mission, the  State  Board  of  Equalization  bad 
no  authority  to  assess  it,  and  In  doing  so  ex- 
ceeded its  Jurisdiction. 

There  Is  no  showing  In  the  record  before 
us  that  this  property  was  assessed  by  the 
county  assessor,  and  we  cannot  agree  with 
counsel  that  it  must  be  conclusively  presum- 
ed by  this  court  that  this  property  was  as- 
sessed by  the  county  assessor;  neither  are 
we  In  harmony  with  counsel  In  their  conten- 
tion tbat  because  the  PubUc  UtiUtles  Com- 
mission, In  their  oplnltm,  excluded  property 
of  the  value  of  ^OdfiWi  as  property  not  used 
Qr  useful  in  the  operation  of  a  public  utlUty, 
that  such  finding  Is  c(«cluslve  upon  tb»  State    t 
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Board  of  Eiinallzation ;  bnt  we  are  forced  to 
the  contrary  view  that  such  findings  are  not 
concluslTe  upon  the  board. 

We  are  not  Inclined  to  the  view  that  the 
findings  of  an  appointive  commission  of  the 
value  of  a  public  utility  must  be  accepted  by 
the  State  Board  of  Etiuallzatlon  for  the  pur- 
poses of  assessment,  neither  are  we  persuad- 
ed that  the  findings  of  the  PnbUc  Ctllities 
Commission  shall  determine  the  exact  point 
where  the  authority  and  power  of  the  State 
Board  of  Equalization  cease  and  the  power 
and  authority  of  the  county  assessor  begin. 

To  hold  that  the  PubUc  UUlities  Commis- 
sion, by  Its  findings,  may  conclusively  deter- 
mine what  property  owned  by  a  public  utili- 
ty Is  subject  to  assessment  by  the  State 
Board  of  Equalization,  and  what  property  Is 
subject  to  assessment  by'  the  county  assessor, 
would  in  effect  deprive  a  constitutional  board 
and  a  constitutional  officer  of  authority  ex- 
pressly conferred  upon  them  by  the  Constitu- 
tion and  statutes  of  this  state  to  determine 
what  property  is  subject  to  assessment,  and 
by  whom,  and  vest  that  power  in  an  appoint- 
ive board,  without  either  authority  to  classi- 
fy property  for  assessment  by  the  State 
Board  of  Equalization  or  by  the  county  as- 
sessor for  the  purposes  of  assessment. 

Section  86,  Sess.  Laws  1918,  p.  109,  pro- 
vides: - 

"The  operating  property  of  all  •  •  •  elec- 
tric *  •  •  Ilnea  •  *  •  shall  be  assesaed 
for  taxation  *  •  •  purposes,  exclusively  by 
the  State  Board  of  Equalization." 

To  confer  upon  the  State  Board  of  Equali- 
zation the  power  to  assess  certain  property 
for  taxation  purposes,  and  to  deprive  it  of 
the  right  to  determine  what  property  la  sub- 
ject to  assessment,  and  confer  that  power 
upon  an  appointive  body,  namely,  the  Public 
Utilities  Commission,  would  be  directly  in 
conflict  with  the  provisions  of  the  statute. 
It  is  for  the  board  to  determine  what  proper- 
ty Is  operating  property  of  a  public  utility, 
and  what  is  reasonably  necessary  for  the 
maintenance  and  successful  operation  of  such 
a  public  utility,  and  all  property  used  or  to 
be  used  by  such  public  utility.  Including  their 
franchises,  is  subject  to  assessment  exclu- 
sively by  the  State  Board  of  Equalization. 
It  Is  not  within  the  power  of  the  PubUc 
Utilities  Oommlsslon,  under  the  statutes  now 
In  force,  to  determine  for  the  State  Board  of 
Equalization,  or  the  county  assessor,  what 
particular  property  of  any  public  utility  is 
liable  for  assessment  either  by  the  State 
Board  of  Equalization  or  by  the  county  as- 
sessor; and  although  the  Public  Utilities 
Commission  may  say  that,  in  its  opinion, 
$107,500  is  the  value  of  the  property  of  a 
public  utility  for  rate-making  purposes.  It 
does  not  necessarily  follow  that  1107,000  Is 
the  actual  value  of  the  property  of  a  public 
ntUlty,  irabject  to  assessment  by  the  State 
Board  of  Equalization. 


If  a  public  utntty  Is  not  satlaflea  with  the 
value  fixed  on  Its  property,  fbr  rate-making 
purposes,  by  the  Public  UtiUtlee  Commission, 
It  haa  its  remedy  by  review. 

As  was  stated  In  the  original  (vilnlon,  the 
different  bases  of  valuation  fbr  the  parpoaea 
of  taxation  and  for  rate-maUiig  porposes 
have  been  uniformly  recognfeed.  Hie  State 
Board  of  Equalization  Is  not  concIoslTdy 
bound  by  the  findings  of  the  Public  Utilities 
Commission  of  the  value  of  a  public  utility 
for  rate-making  purposes,  as  the  value  of 
such  public  utility  for  taxation  purposes; 
neither  la  the  board  bound  to  take  Into  con- 
sideration only  such  property  as  was  consid- 
ered by  the  Public  Utilities  Commission  for 
rate-making  purposes. 

The  sovereign  power  does  not  seek  to  take 
an  undue  advantage  of  the  public  utility,  but, 
upon  the  contrary,  affords  It  a  review  from 
the  findings  of  the  PubUc  Utilities  Commis- 
sion, and  if  the  value  of  its  property  la  fonnd 
by  such  commission,  for  rate-making  purpos- 
es, to  be  less  than  Its  actual  cash  value  for 
the  purposes  of  taxation,  It  has  a  plain,  ade- 
quate, and  complete  remedy  by  revfew. 
While  this  remedy  exists,  there  is  no  merit 
In  the  contention  that  the  property  of  the 
public  utility  will  be  taken  without  due  pro- 
cess of  law,  and  that  private  property  will 
be  taken  for  public  use  without  Just  compen- 
sation. In  contravention  of  article  5  of  the 
articles  amendatory  to  the  Constitution  of 
the  United  States  of  America,  known  as  the 
Fifth  Amendment  to  the  Constitution  of  the 
United  States. 

We  have  reached  the  oondnslon  that  the 
questions  involved  In  the  petition  ft>r  rehear- 
ing were  correctly  decided  In  the  original 
opinion  In  this  case,  which  is,  accordingly,  ad- 
hered to. 

SULLIVAN,  a  J.,  and  UOROAN.  J« 
concur. 


VBATCH  V.  GIBSON,  Mayor,  et  aL 
(Supreme  Court  of  Idaho.    Nov.  18.  1016.) 

1.  MmnClPAX.  COKPOBATIORS  4s>270— PUBUO 
IMFBOVKIOENTS  —  SSWKBAOK  DISPOSAL 
WOKKS— "RKPAIWIfO"— "MaIHTAIWIKO." 

Where  it  becomes  necessary  to  construct  a 
new  system  of  sewerage  disposal  works,  the 
provisions  of  subdivision  4  of  section  2353.  Rev. 
Codes,  as  amended  by  Laws  1911,  p.  256,  do  not 
apply,  as  said  provisicms  were  not  intended  to 
apply  to  the  construction  of  a  new  sewerage  dis- 
posal plant,  as  it  provides  only  for  repairing 
and  maintaining  an  existing  plant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  725;  Dec  Dig.  «=» 
270. 

For  other  definitions,  see  Words  and  Phraaeik 
First  and  Second  Series,  Repair;   Maintain.] 

2.  pkocebdiuas  pob  pubuo  impboveiobnt— 
Skwebaob  Dibposajl  Pi.aiit. 

It  is  declared  by  Ordinance  No.  428  to  be 
the  intention  of  tibe  dty  to  construct  an  entirely 
new  sewerage  disposal  plant,  and  said  ordinance 
creates  a  sewerage  district  bounded  by  the  cor- 
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fiorate  Umita  of  oald  dty  for  that  pnrpow,  and 
t  is  proposed  to  asseas  the  real  property  within 
such  district  to  pay  the  cost  and  expense  of 
such  new  plant  accordins  to  the  benefits  re- 
ceived by  each  tract,  aa  provided  by  aubdiriaion 
8  of  said  section  2353. 

9.  Municipal     OoaPOBAiioirs     «a»511(l)  — 

POBLIO    lUPBOVSMKNTS    —    ASSKSSiaBIfTS    — 

Hbabino. 
After  such  asBeasments  are  made,  the  prop- 
erty owner  is  given  opportunity  to  be  heard  in 
regard  to  the  matter,  and  the  decision  of  the 
city  council  upon  such  hearing  is  subject  to  ap- 
peal. 

[Ed.  Kote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  118S;  Dec.  Dig.  «=» 
61ia).] 

4.  Mttnicipai,  Cobpokations  9=s>451— Pubuo 
IlTPBOVKMKNTS— AssKssnm'B— Hkabino. 
The  assessing  board  is  the  proper  tribunal 
to  first  determine  what  proper^  is  assessable 
■o  far  as  benefits  are  concerned,  sabject  to  pro- 
test to  the  council,  and  the  light  to  appeal  is 
given  from  the  decision  of  the  oonndl  to  th« 
courta. 

[Ed.  Note.— For  other  cases,  aee  Municipal 
Corporations,  Cent  Dig.  |  1075;  Dec.  Dig.  «=» 

6.  MuHICtPAL  GO-APORATIONB  «=»450(2)— PuB- 
UO  lUFBOVEICCITTS— ABSESSKXNT&— CBEATIOH 
OF  ASSBBSMBITT   DiSTBICT. 

H^d,  that  the  ordinance  of  intention  is  suffi- 
ciently specific  as  to  the  boondaiies  of  said 
•ewerage  district 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  107S;  Dec.  Dig.  4=3 

450(2).] 

H.   MUNIOIFAIi  COSPOBATIONB  9s»303U.) — ^PuB- 

uc  Ikpbovkmknts— Abskbbmehts— Descbip- 

TioN  or  Pbopebtt. 
The  ordinance  ordering  the  improvements  to 
be  made  and  the  assessment  of  lota  and  tracts 
of  land  within  such  district  to  be  assessed  must 
be  described  by  the  proper  subdivisions. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Coronations,  Cent  Dig.  {(  808,  821 ;  Dec.  Dig. 

7.  MumoiPAi.  CoBPOBATTONs  *=»270-Pt;buo 

IWFBOTEHXNTB  —  FOWBi  TO   MAKE  ABBEBB- 
HXNT. 

Bald,  under  the  provisions  of  section  2288, 
Rev.  Codes,  as  amended  by  Laws  1016,  p.  221, 
that  general  authority  is  given  to  cities  and 
Tillages  to  construct  sewers  as  well  as  other 
improvements,  and  with  that  power  is  included 
the  power  to  constract  all  of  the  necessary  and 
incidental  winrks  for  a  complete  sewerage  sys- 
tem. Including  sufficient  outlets  and  disposal 
works  of  proper  capacity  to  make  such  system 
effective  and  complete. 

[Hid.  Mote. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  726;  Dec.  Dig.  «=» 
270.] 

8.  MumoiPAi,  OosPOBATtoifS  «s»283— Pttblio 

lUPBOTXlONTB— PBOCBDXTBB. 

Beld,  that  there  are  two  methods  provided 
by  statute  for  the  construction  of  a  sewer  sys- 
tem, one  under  the  provisions  of  chapter  14  of 
the  Political  Code,  commencing  with  section 
2342,  and  the  other  under  the  provimons  of 
section  2238,  Bev.  Codes,  as  amended  by  Sess. 
Laws  1915,  p.  221,  and  the  city  may  foUow 
either  of  said  procedures  in  the  construction  of 
a  sewerage  system;  and  if  the  procedure  first 
mentioned  is  adopted,  a  sewer  committee  must 
be  appointed;  if  the  latter  is  followed,  a  sewer 
committee  need  not  be  appointed,  and  a  writ 


would  not  issue  to  prohibit  tba  dty  from  adopt- 
ing either  method  of  procedure. 

[Ed.  Note. — ^For  other  cases,  see  Munidpal 
Corporations,  Cent.  IHg.  f!  758,  755;  Dec. 
Dig.  <S=>28aj 

9.    MUWICIPAI.  OOBPOBATIONa  «=»283— PUBUO 
IKPBOTXMENTS— PBOOEDTTBE. 

Held,  that  if  the  city  mayor  and  council  de- 
sire, they  may  legally  proceed  in  the  construc- 
tion of  a  sewer  system  without  the  appointment 
of  a  sewer  committee. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  768,  755;  Dec.  Dig. 

Original  application  by  Fred  Veatch  for 
writ  of  prohibition  to  J.  C.  Gibson,  Mayor  of 
tbe  City  of  Moscow,  and  others.  Alterna- 
tive writ  quashed,  and  peremptory  writ  de- 
nied. 

G.  G.  Pickett,  of  Moscow,  for  plalntUC 
Orland  &  Lee,  of  Moscow,  for  defendaot& 

SULLIVAN,  G.  J.  Tbia  1b  an  original  ap- 
plication to  this  court  for  a  writ  of  prohibi- 
tion to  the  mayor  and  dty  council  of  the 
city  of  Moscow  to  prohibit  them  from  fur- 
ther proceedings  under  an  ordinance  of  in- 
tention. No.  420,  of  said  city,  for  the  erection 
and  construction  of  proposed  sewerage  dis- 
posal works. 

It  appears  from  the  application  for  the 
writ  that  the  city  of  Moscow  in  1004  con- 
structed a  trunk  line  sewerage  system,  and 
at  the  same  time  lateral  sewers.  Tbe  trunk 
line  system  was  established  and  the  city  of 
Moscow  was  oonstitated  a  single  trunk  line 
district  The  trunk  line  system  Included 
sewerage  disposal  works,  usually  called  a 
septic  disposal  plant.  For  the  expense  of . 
said  trunk  line  system  and  disposal  plant  the 
entire  lota  and  land  contained  within  said 
city  were  assessed.  During  the  succeeding 
12  years  other  lateral  sewerage  districts 
have  been  formed  and  others  will  no  doubt 
be  formed,  all  of  which  connect  with  the 
original  trunk  line  and  empty  into  said  dis- 
posal worka  Since  the  establishmoit  of 
said  system  and  works,  the  number  of  inhab- 
itants tributary  to  the  same  has  largely  in- 
creased until  the  present  works  are  Inade- 
quate for  the  proper  disposal  of  the  sewer- 
age ;  also  the  disposal  plant  was  constructed 
of  wood  and  has  become  decayed  and  unfit 
for  the  purpose  Intended,  and  by  reason 
thereof  has  become  dangerous  to  the  health 
and  welfare  of  tbe  citizens. 

Application  was  made  to,  and  an  injunc- 
tion granted  by,  the  district  court  of  I^atah 
county,  which  injunction  takes  etTect  Janu- 
ary 1,  1017,  prohibiting  the  flow  of  said 
sewerage  from  the  said  disposal  works  in 
its  present  condition,  into  a  small  creek,  that 
being  the  only  drain  tributary  to  said  city. 

With  those  conditions  confronting  the  city. 
Ordinance  No.  420  was  passed,  which  ordi- 
nance recites  the  inadequacy  of  the  present 
sewerage  works  of  the  city,  and  recites  the 
intention  of  the  mayor  and  city  council  to 
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construct  a  geneseal  sewerage  disposal  works 
"on  account  of  the  sewerage  disposal  works 
of  the  city  of  Moscow  not  properly  llaolf  ylng 
and  purifying  the  sewerage,  and  thereby  cre- 
ating noziouB  gases  and  offensive  odors ;  and 
on  account  of  the  dty  of  Moscow  having  been 
enjoined  from  creating  a  nuisance  by  and 
on  account  of  the  defective  working  of  the 
present  sewerage  disposal  works  of  the  dty 
of  Moscow."  The  ordinance  declares  the  in- 
tention of  the  dty  to  construct  the  proper 
disposal  works  and  connect  same  with  the 
general  sewer  line  system  now  existing  in 
said  city,  and  defines  the  general  character 
of  said  disposal  works  and  the  boundaries 
of  the  proposed  sewerage  district,  which  in- 
cludes said  entire  city,  and  gives  the  esti- 
mated cost  and  expense  of  the  construction 
of  said  works,  and  provides  for  the  proper 
notice  required  by  law  to  be  given,  and  de- 
dares  that  the  cost  and  expense  incurred  in 
the  construction  of  such  works  shall  be  and 
become  a  lien  upon  all  the  lots,  tracts,  and 
parcels  of  land  connected  with  the  general 
sewerage  system  of  the  dty  of  Moscow,  and 
fixes  a  time  in  wliich  protest  or  protests  may 
be  made  against  the  proposed  construction, 
and  declares: 

"Whereas,  the  public  interest,  convenience, 
and  health,  requires  that  such  sewerage  disposal 
works  be  built,  connectinK  with  the  present  sew- 
er system  of  the  city  of  Moscow,  and  all  ex- 
tensions which  may  hereafter  be  made,  for  the 
purpose  of  purifyine  such  sewerage,  and  pre- 
venting the  same  to  be  and  become  noxious  and 
offensive,  and  being  or  becoming  a  nuisance, 
now,  therefore:  [Here  follows  the  details  of  the 
ordinance  which  it  is  not  necessary  to  quote.]" 

Section  11  of  said  ordinance  is  as  follows : 

"That  for  the  purpose  of  carrying  the  provi- 
sions of  this  ordinance  into  effect,  the  mayor  of 
the  city  of  Moscow  shall  appoint  three  substan- 
tial taxpayers  and  bona  fide  residents  of  the 
dty  of  Moscow,  who  shall  be  styled  coUectivelv 
the  'sewer  committee,'  and  shall  have  all  such 
powers  as  provided  by  the  laws  of  the  state  of 
Idaho,  and  shall  receive  such  compensation  as 
shall  be  fixed  by  the  council  of  the  dty  of  Mos- 
cow." 

Counsel  for  the  plaintiff  states  that  the  ob- 
ject of  this  proceeding  is  to  have  the  questions 
determined  .whether  the  dty  has  the  right  to 
proceed  to  erect  and  construct  an  additional 
or  new  septic  tank  or  sewerage  disposal 
works  for  the  use  of  said  dty,  and  to  ex- 
tend, if  necessary,  the  present  sewerage 
trunk  line  system  from  the  present  septic 
tank  system  to  the  proposed  new  sewerage 
disposal  works,  and  whether  the  proper  pro- 
cedure has  been  followed  in  this  case  by  the 
dty,  and  whether  or  not  the  subsequent  pro- 
posed procedure,  as  Indicated  by  the  provi- 
sions of  said  ordinance.  Is  in  accordance  with 
the  laws  of  the  state,  and  whether  the  as- 
sessments proposed  to  be  levied  for  the  pur- 
pose of  paying  the  cost  and  expense  of  the 
proposed  works  .will  be  legal,  and  whether 
if  bonds  are  Issued  In  pursuance  of  such  as- 
sessment on  account  of  delinquencies  they 
will  be  a  valid  and  subsisting  lien  upon  all 


of  the  property  Indoded  witbin  tbe  proposed 

district 

[1]  It  Is  conceded  that  the  present  sewet^ 
age  disposal  works  of  said  dty  are  insnlB- 
dent  tn  size  and  capadty  to  pr^erly  dis- 
pose of  the  sewerage  from  said  dty,  and  that 
the  dty  has  been  enjoined  from  further  us- 
ing said  works.  The  question  then  is  direct- 
ly presented  whether  under  our  laws,  aAa 
the  property  of  the  dty  lias  once  been  as- 
sessed for  a  sewerage  system  cs  disposal 
works,  can  the  same  property  be  again  as- 
sessed for  the  purpose  of  bnllding  a  new 
system  or  new  sewerage  disposal  .works. 

Subdivision  4  of  section  2353,  Bev.  Codes, 
as  amended  by  Laws  1911,  p.  2S6,  provides 
SB  follows: 

"The  expense  of  repairing  and  maintaining 
such  sewerage  system  or  sewerage  disposal 
works,  when  completed,  shall  be  paid  or  borne 
by  the  dty  or  village.' 

That  provision  of  the  statute  was  not  in- 
tended to  apply  to  the  construction  of  new 
disposal  works.  It  provides  for  the  "repair- 
ing and  maintaining"  of  the  existing  works ; 
but  where  entirely  new  disposal  works  are 
made  necessary  on  account  of  the  wearing 
oat  or  inadequacy  of  the  existing  works, 
and  the  dty  being  enjoined  from  using  such 
works,  and  on  account  of  the  growth  of  the 
dty  and  from  other  causes  which  may  raider 
the  repairing  and  maintaining  of  such  works 
Inadequate  for  the  needs  of  the  dty,  the  pro- 
visions of  said  section  do  not  apply. 

It  certainly  will  not  be  contmded  that 
after  an  improvement  district,  induding  all 
the  real  estate  in  a  dty,  has  once  built  sudt 
works  that  the  dty  must  at  all  hazards  keep 
them  In  repair  and  maintain  them,  regardless 
of  their  decay  or  inadequacy  on  account  of 
the  increase  of  population  ot  the  dty,  or  for 
any  other  valid  reason,  and  cannot  construct 
other  disposal  works  at  the  expense  of  the 
property  within  audi  dty  by  the  levy  of  me- 
dal assessments. 

It  is  conceded  that  said  disposal  works,  at 
its  present  location,  could  not  be  repaired  so 
as  to  meet  the  demands  of  the  people  of  the 
dty.  The  terms  "r^airing"  and  "maintain- 
ing," as  used  in  said  section,  mean  not  to 
make  a  new  thing,  but  to  refit,  to  make  good 
or  restore  an  existing  thing.  Those  terms  do 
not  Include  the  construction  of  a  new  plant 
in  a  different  location.  By  said  ordinance  it 
is  declared  that  It  is  the  Intention  of  the  dty 
to  construct  an  entirely  new  dUqposal  plant; 
also  that  the  entire  dty  shall  consist  of  one 
district  for  that  purpose,  and  It  is  proposed 
to  assess  the  real  property  within  such  pro- 
posed district  to  pay  the  cost  and  expense  of 
such  new  plant 

Under  the  facts  of  this  case  and  the  law, 
the  dty  has  the  authority  to  construct  the 
proposed  .works  and  to  assess  the  real  proper- 
ty within  the  proposed  district  to  pay  the 
cost  and  expense  of  sudi  constmction. 

[2]  It  is  contended  by  the  plaintiff  that  by 
the  ordinance  of  intention,  all  of  the  lota  and 
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tracts  of  land  witbin  the  corporate  limits  of 
the  city  are  not  benefited  by  said  sewer  sys- 
tem, for  the  reason  that  they  are  either  not 
attached  or  cannot  attach  to  the  sewer  sys- 
tem without  great  expense,  and  that  there 
may  be  lots  and  tracts  of  land  which  cannot, 
on  account  of  their  elevation,  use  the  sewer 
at  all. 

It  may  be  true  that  tlie  plaintiff  will  not 
be  able  to  connect  his  land  with  the  sewer 
without  considerable  expense,  and  that  such 
expense  may  be  prohibitory.  However,  the 
question  of  benefits  to  each  parcel  of  land  is 
to  be  determined  by  the  assessing  board,  and 
If  the  lots  of  plaintiff  will  not  be  ben^ted  in 
any  way  the  assessins  board  .would  certainly 
take  that  fact  into  consideratloii  la  making 
assessmenta 

In  subdivision  3  of  section  2363,  Bev. 
Codes,  as  amended  by  Laws  1911,  p.  266,  the 
following  language  is  used : 

"That  the  oosta  of  the  same  are  to  be  assessed 
against  all  of  the  property  included  within  such 
sewerage  district 

This,  of  course,  contemplates  that  such  as- 
sessments shall  be  made  In  accordance  with 
the  benefits  received  by  each  tract  of  land. 

As  bearing  upon  the  question,  see  McOil- 
very  v.  City  of  Lewlston,  13  Idaho,  338,  360, 
90  Pac.  348,  and  cases  there  cited ;  Blackwell 
V.  Village  of  Coeur  d'Alene,  13  Idaho,  35T, 
90  Pac.  353 ;  Beckett  v.  City  of  Portland,  63 
Or.  169,  99  Pac.  659;  Rich  v.  City  of  Chica- 
go, 162  IlL  18,  88  N.  E.  255. 

Of  course,  if  lots  within  said  sewerage  dis- 
trict rec^ve  no  benefit  whatever,  they  ought 
not  to  be  assessed  for  benefits. 

[3, 4]  Under  the  provisions  of  subdlvisionfl 
6  and  7  of  said  section  2353,  provision  is 
made  for  notice  to  property  owners,  and 
they  are  given  opportunity  to  file  objections 
to  any  assessments  made  or  any  imrtlon 
thereof,  and  the  dty  council  should  hear 
such  objections  and  grant  or  overrule  them 
in  accordance  with  the  facts  shown  at  the 
hearing,  and  the  decision  of  the  council  in 
sudi  matters  is  subject  to  appeaL  Upon 
such  bearing,  If  the  city  council  should  con- 
clude that  certain  tracts  of  land  receive  no 
benefit  whatever,  and  are  not  subject  to  as- 
sessment, or  if  an  error  was  made  by  the 
council  In  that  matter,  and  its  decision  .was 
reversed  on  appeal,  it  would  affect  only  the 
assessment  upon  the  particular  lot  Involved, 
and  would  not  affect  the  assessment  upon  the 
balance  of  the  land.  The  assessing  board  la 
the  proper  tribunal  to  determine  what  prop- 
erty is  assessable  In  this  case,  subject  to  a 
ppotest  to  the  council,  and  with  the  right 
to  appeal  from  the  decision  of  the  council  to 
the  courts.  As  touching  upon  this  question, 
see  1  Abbott  on  Municipal  Corps,  p.  834. 

[t]  Plaintiff  also  contends  that  the  ordi- 
nance of  intention  to  construct  such  sewerage 
disposal  works  is  not  specific  in  its  bounda- 
ries, and  insists  that  the  ordinance  should 
describe  each  and  every  tract  of  land  to  be 
asseased.    There  is  nothing  in  this  conten- 


tion, since  subdivision  8  of  said  section  2363, 
as  amended  (p.  257),  contains,  among  others, 
the  following  provisions: 

"And  statiiig  in  such  resolution  or  ordinance 
the  specific  boundaries  of  the  proposed  sewer- 
age district,  which  boundary  lines  shall  be  plain- 
ly and  distinctly  stated  so  that  it  may  be  plain- 
ly determined  tiierefrom  what  property  or  prop- 
erties are  to  be  included  in  said  proposed  dis- 
trict" 

The  boundary  lines  given  in  said  ordinance 
are  the  boundary  lines  of  tbe  dty  of  Mos- 
cow, and  are  sufficient 

[8]  In  the  ordinance  ordering  Improvements 
made  and  the  assessment,  lots,  and  tracts  of 
land  to  be  assessed  must  be  described  by 
their  subdivisions  and  present  ownership,  but 
this  is  not  required  in  the  ordinance  of  in- 
tention. See  O.  S.  L.  R.  R.  Co.  v.  Pioneer 
Irr.  Dlst,  18  Idaho,  678,  102  Pac.  904. 

[7]  Plaintiff  raises  the  question  as  to  wheth- 
er the  mayor  and  council  of  a  city,  organized 
under  the  general  laws  of  the  state,  can  con- 
struct sewers  or  sewerage  disposal  works 
without  a  committee,  as  provided  for  by  sec- 
tion 2353,  supra. 

Under  the  act  of  1915,  amending  section 
2238,  Rev.  Codes,  Sees.  Laws,  p.  221.  general 
authority  is  given  to  cities  and  villages  of 
the  state  to  construct  sewers  as  well  as 
other  public  Improvements.  With  that  power 
is  included  the  power  to  construct  all  of  the 
necessary  and  Incidental  works  for  a  com 
plete  sewerage  system,  Including  suffldenl 
outlets  and  disposal  works  of  capadty  suffl- 
dent  for  carrying  the  sewage.  It  was  clearly 
the  'intention  of  the  Legislature  to  grant  to 
dtles  and  villages  the  power  to  construct  a 
complete  sewerage  system.  The  power  to 
construct  sewers  in  general,  and  where  power 
or  authority  is  given  to  municipalities,  it 
carries  with  it  by  Implication  the  doing  of 
those  things  necessary  to  make  such  system 
effective  and  complete;  and  also  a  discretion 
as  to  the  manner  in  which  the  power  is  to 
be  carried  out,  If  not  spedflcally  provided.  1 
Dillon  on  Munldpal  Corp.  (5th  Ed.)  |  242. 
Said  act  of  1915  provides  for  the  construc- 
tion of  sewers,  and  has  no  immediate  con- 
nection with,  and  Is  Independent  of,  the  pro- 
visions of  section  2353,  supra. 

[8]  There  are  thus  two  methods  provided 
by  statute  for  the  construction  of  a  sewerage 
system:  One  onder  the  provisions  of  diapter 
14  of  the  Political  Code,  commencing  at  seo- 
tlon  2342,  and  the  other  under  the  provisions 
of  section  2238,  Rev.  Codes,  as  amended  by 
Sees.  Laws  1915,  p.  221,  and  the  dty  may 
follow  titber  at  said  procedures  in  tbe  con- 
struction of  a  sewer  system.  If  the  former 
procedure  is  adopted,  a  sewer  committee  must 
be  appointed ;  If  the  latter,  a  sewer  commit- 
tee need  not  be  appointed,  and  a  writ  would 
not  Issue  to  prohibit  the  dty  from  adopting 
either  method  of  procedure. 

[8]  It  is  conceded  by  respective  counsel 
that  it  would  be  more  expensive  to  the  dty 
to  appoint  a  sewer  committee  tlian  for  the 
dty  ofi[lcers  to  look  after  tbe  matter^  them- 

Digitized  by  CjOOQIC 


1116 


leO  PACIFIC  BBPORTBB 


((NO. 


selves.  If  the  dty  desires.  It  may  legally 
proceed  under  tbe  provisions  of  section  2238, 
snpra,  in  tbe  construction  of  snch  sewer  sys- 
tem, and  thus  avoid  the  appointment  of  a 
sewer  committee. 

We  therefore  hold  that  the  city  has  the 
authority  to  construct  said  disposal  works 
as  proposed  by  said  ordinance  of  intention, 
and  that  tbe  proper  procedure  has  been  fol- 
lowed by  the  city,  and  the  assessments  pro- 
posed to  be  levied  for  the  purpose  of  paying 
the  cost  and  expense  of  the  proposed  works 
will  be  legal  and  valid,  and  that  the  bonds 
proposed  to  be  Issued  in  pursuance  wltb  such 
assessments  will  be  a  valid  and  subsisting 
lien  upon  the  property  assessed  included 
within  the  proposed  district. 

The  alternative  writ  heretofore  issued  is 
quashed,  and  the  peremptory  writ  denied. 
Costs  awarded  to  the  defendants. 

BUDGE  and  MORGAN,  JJ.,  concur. 


HIT/L  et  aL  ▼.  HIIiL  et  aL    (No.  5884.) 

(Supreme  Court  of  Oklahoma.     July  25,  1916. 
Rehearing  Denied  Nov.  21,  1916.) 

(SyUahut  by  ike  Court.) 

Indians   «=>18— Labos— Dbscbht   ahd   Dis- 

tributiow. 
Where  an  allottee,  a  Choctaw  Indian,  duly 
enrolled  as  such,  died  January  29,  1013,  intes- 
tate, after  receiving  his  allotment,  leaving  bim 
survivinK  no  father  nor  mother,  but  brothers  and 
sisters  of  tbe  whole  blood  and  a  brother  and  sis- 
ter of  the  half  blood.  Rev.  Laws  1910,  K  8417, 
8418,  8427,  construed,  and  held  that  he  died 
seised  of  an  ancestral  estate,  and  that  the  broth- 
ers and  sisters  of  the  whole  blood  are  entitled 
to  take  tbe  allotment  to  the  exclusion  of  a 
brother  and  sister  of  the  half  blood. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  t  49;   Dec.  Dig.  <3=>18.] 

Thacker  and  Sharp,  JJ.,  dissenting. 

Error  from  District  Court,  Garvin  County; 
R.  McMlUan,  Judge. 

Action  by  James  A.  Hill  and  others  against 
John  Edgar  Hill  and  others.  From  tbe 
judgment,  defendants  John  Edgar  Hill  and- 
others  bring  error.  Reversed,  with  direc- 
tions. 

Alvln  F.  Pyeatt,  of  Pauls  Valley,  for  plain- 
tiffs In  error.  Blanton  &  Andrews,  George 
I.  Jordan,  and  Thompson,  Patterson  &  Hamp- 
ton, all  of  Pauls  Valley,  for  defendants  in 
error. 

TUUNBR,  J.  On  March  11,  1913,  James 
A.  Hill,  one  of  tbe  defendants  in  error,  in 
the  distrlot  court  of  Garvin  County,  sued  John 
and  w;uiiam  Hill  and  Uda  Polk,  adults,  and 
-Harry  and  Susie  Hill,  minors,  by  their 
gtiardlan,  William  Hill,  and  Ruth  Hill,  by  her 
guardian,  Mattle  Hill.  O^ie  object  of  the  suit 
was  to  establish  plaintiffs'  Interest  in  the  land 
described  in  the  petition  to  be  oue-seventh  and 
for  partition  of  the  tract     The  case  was 


tried  on  an  agreed  statement  of  Cacta,  wbidi 
are:  That  prior  to  the  bringing  of  tbe  suit, 
John  T.  HUl,  a  nondtlzen  of  the  Choctaw 
Nation,  the  father  of  plaintiff,  married  a 
white  w<»nan,  also  a  nondtlzen  of  the  Choc- 
taw Nation,  who  died,  leaving  her  sorrlving 
as  her  only  heir  at  law  plaintiff  James  A. 
HlU,  the  issue  of  said  marriage;  that  there- 
after John  T.  Hill  married  one  Susan  Wal- 
mer,  a  Choctaw  Indian  by  blood,  who  died, 
leaving  her  surviving  as  the  issue  of  said 
marriage,  said  John,  William,  Harry,  and 
Susie  HUl,  and  Uda  Polk;  that  thereafter 
he  married  and  died,  leaving  him  surviving 
said  Mattle  HUl,  his  third  wife,  and  Ruth 
Hill,  tbe  sole  issue  of  that  marriage,  and 
who  is  not  a  member  of  any  tribe  or  nation 
of  Indians;  that  Thomas  J.  Hill,  a  cblld  of 
the  marriage  by  Susie  and  the  father  of 
plaintiff,  after  receiving  his  allotment  In 
the  Choctaw  Nation,  to  wit  on  January  2», 
1913,  died  intestate  at  the  age  of  nine  years, 
without  father  or  mother,  leaving  him  sur- 
viving as  his  only  heirs  at  law  plaintiff  and 
Ruth  HUl,  a  brother  and  sister  of  the  half 
blood,  and  tbe  other  defendants,  brother  and 
sister  of  the  whole  blood. 

Tbe  Inquiry  arising  upon  the  state  of  facts 
is.  Did  the  brother  and  sister  of  tbe  bait 
blood  inherit  equally  with  the  brothers  and 
sisters  of  the  full  biciod?  The  coort  beld 
they  did,  but  the  court  was  wrong.  Rev. 
Laws  1910  read: 

"Sec.  8417.  The  property,  both  real  and  per- 
sonal, of  one  who  dies  without  disposing  of  it 
by  will,  passes  to  the  belts  of  the  intestate,  sub- 
ject to  the  control.     •    •     • 

"Sec.  8418.  When  an^  person  having  title  to 
any  estate  not  otherwise  limited  by  marriage 
contract,  dies  without  disposing  of  the  estate 
by  will,  it  descends  and  mast  be  distributed  in 
the  following  manner:     •     •     • 

"Third.  If  there  be  no  issue,  nor  husband  nor 
wife,  nor  father,  nor  mother,  then  in  equal 
shares  to  the  brothers  and  sisters  of  the  de- 
cedent   •    •    •'» 

— which,  standing  alone,  means  that  tbe 
brothers  and  sisters  of  the  half  blood  In- 
herit equally  with  the  brothers  and  sisters 
of  the  whole  blood.  For  it  Is-  said  In  the 
Estate  of  Smith,  131  Gal.  433,  63  Pac:  729, 
82  Am.  St  Rep.  858,  that  the  expression 
"brothers  and  sisters  of  decedent,"  used  In 
subdivision  2  of  this  same  section,  includes 
those  of  the  half  blood,  as  well  as  those  of 
the  whole  blood.  And  that,  too,  whether,  as 
we  iHaid  in  Jefferson  v.  Cook,  155  Pac  852 
(not  yet  offidally  reported),  the  estate  Is 
ancestral  or  a  new  acquisition.  Bnt,  as 
section  8427,  Id.,  Is  also  a  part  of  tbe  gov- 
erning statute,  the  qaestlon  Is:  Does  that 
section  change  the  devolution  provided  for 
in  the  preceding  section?  It  does.  It  reads: 
"Kindred  of  the  half  blood  inherit  equally 
with  those  of  the  whole  blood  in  the  same  degree, 
unless  the  inberitanoe  come  to  the  intestate  by 
descent,  devise  or  gift  of  some  one  of  his  ances- 
tors, in  which  case  all  those  who  are  not  of  the 
blood  of  such  ancestors  must  be  exduded  from 
audi  inberitanoe." 
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Which  means  that  brothers  and  sisters 
of  the  half  blood  may  Inherit  eqiullT  with 
those  of  the  whole  blood  In  the  same  degree, 
unless  the  estate  la  ancestral. 

Section  8418  Is  snbstantlaUy  the  same  as 
section  1386  of  Olvll  C!ode  of  California, 
and  section  8427,  sapra.  Identical  with  sec- 
tion 1394  of  that  God&  In  re  Pearsons,  110 
Oal.  624,  42  Pac.  960,  speaking  of  the  Code, 
the  court  said: 

"Our  Code  has  no  allusion  to  'the  blood  of 
the  first  purchaser,'  and  makes  no  attempt  at 
an^  distinction  founded  upon  the  sources  from 
whicfa  the  estate  of  a  decedent  may  have  been 
derived,  except!  in  the  single  instance  of  kin- 
dred of  the  'half  blood'  " 

— and,  speaking  to  section  1394  (section  8427, 
sapra),  sald: 

"The  section  simply  means  that  kindred  of 
the  half  blood  shall  inherit  equally  with  those 
of  the  whole  blood,  except  in  a  certain  case,  and, 
in  that  case,  kindred  of  the  half  blood  i^all  not 
Inherit.  •  *  •  We  think  the  plain  grammati- 
cal constmction  of  the  clauses  under  considera- 
tion is  that  the  kindred  of  the  intestate  of  the 
half  blood  shall  inherit  equally  with  those  of 
the  whole  blood,  except  that  if  the  estate  is  an- 
cestral only,  such  kindred  of  the  half  blood  as 
are  of  the  blood  of  the  ancestor  from  whom  the 
estate  came  shall  inherit." 

See,  also,  Estate  of  Smith,  181  CoL  438, 
68  Pac.  729,  82  Am.  St  Bep.  368;  Bstate  of 
Lynch,  132  CaL  214,  64  Pac.  284. 

The  question  then  is:  Did  Thomas  J.  Hill 
die  seised  of  an  ancestral  estate  in  the  land 
In  question,  and,  if  so,  who  are  entitled  to 
share  in  his  allotment?  Hiat  he  died  seised 
of  an  ancestral  estate  la  no  longer  an  open 
qneation  In  this  Jnrisdlction,  having  been 
settled  In  Sbulthis  v.  McDougal,  170  Fed. 
620,  95  O.  a  A.  615,  and  Pigeon  ▼.  Bnck,  38 
Okl.  101,  131  Paa  1068. 

We  are  therefore  of  opinion  that,  as  the 
allotment  in  question  came  to  Thomas  J. 
HlU,  not  by  purchase,  bat  by  descent,  and 
is  ancestral,  his  brothers  and  sl&ters  of  the 
whole  blood  are  entitled  thereto  to  the  ex- 
clusion of  his  brother  and  sister  of  the  half 
blood;  that  is,  to  the  exclnslon  of  plaintiff 
and  Kuth  Hill,  and  for  that  reason  the  Judg- 
ment of  the  trial  court  is  reversed,  with 
directions  to  set  aside  the  judgment  com- 
plained of  and  to  enter  Judgment  pursuant 
to  the  views  herein  expressed.  All  the  Jus- 
tices concur',  except  THACKEB  and  SHAUP, 
JJ.,  who  dissent 

SHARP,  J.  (dissenting).  The  opinion  of  the 
court  is,  in  my  Judgment,  founded  upon  an  in- 
correct conception  of  the  statute  governing 
the  devolution  of  the  title  to  allotted  lands, 
wbere  the  next  of  kin  consists  of  brothers 
and  sisters  of  both  the  half  blood  and  of  the 
whole  blood.  It  Is  rested  upon  the  premise 
that  the  allotment  of  Thomas  J.  Hill,  a 
Chickasaw  Indian,  was  an  ancestral  estate, 
under  the  rule  announced  in  Shnlthls  t.  Mc- 
Dougal, 170  Fed.  629,  06  C.  C.  A.  616,  and 
companion  cases,  and  followed  by  this  court 
and  the  Supreme  Court  of  the  United  States 
In  Pigeon  et  aL  v.  Buck  ^  aL,  38  Okl.  101, 


181  Pac.  1083;  Id.,  237  D.  S.  886,  85  Sup. 
Ct  608,  69  L.  Ed.  1007;  McDougal  v.  BfcEay, 
43  Okl.  251,  142  Pac.  087;  Id.,  237  D.  S.  372, 
36  Sup.  Ct  605,  69  L.  Ed.  1001,  construing 
section  2531,  Mansfield's  Digest  of  the  Laws 
of  Arkansas,  in  force  by  act  of  Congress  in 
the  Indian  Territory  at  the  time  the  descent 
in  said  several  cases  was  cast.  Applying  the 
rule  there  announced,  in  construing  section 
8427,  Rev.  Laws  1910,  it  la  held  that  kindred 
of  the  half  blood  are  excluded  from  inherit- 
ing equally  with  those  of  the  full  blood  in 
the  same  degree,  on  the  theory  that  an  al- 
lotment constitutes  an  estate  of  inheritance 
from  the  tribal  parent  or  parents  within 
the  meaning  of  said  section.  The  Arkansas 
statute  construed  in  the  cases  cited  provided 
that: 

"In  eases  where  the  intestate  shall  die  without 
descendants,  if  the  estate  come  by  the  fother, 
then  it  shall  ascend  to  the  father  and  Us  heirs; 
if  by  the  mother,  the  estate,  or  so  much  thereof 
as  came  by  the  mother,  shall  ascend  to  the  moth- 
er and  her  heirs ;  but  if  the  estate  be  a  new  ac- 
quisition it  shall  ascend  to  the  father  for  his 
lifetime,  and  then  descend,  in  remainder,  to  the 
collateral  kindred  of  the  intestate  in  the  man- 
ner provided  in  this  act    •    •    ••» 

Section  8427  of  our  statutes,  which  it  Is 
claimed  excludes  from  the  right  of  inherit- 
ance the  brother  and  sister  of  the  halC 
blood,  reads: 

"Kindred  of  the  half  blood  inherit  equally  with  > 
those  of  the  whole  blood  in  the  same  degree,  un- 
less the  inheritance  come  to  the  intestate  by  de- 
scent devise  or  gift  of  some  one  of  his  ancestors, 
in  which  case  all  those  who  are  not  of  the  blood 
of  sudi  ancestors  must  be  excluded  from  8u<^  in- 
heritance." 

Under  the  Arkansas  law  of  descent  so 
long  as  there  were  descendants.  It  was  im- 
material whether  the  real  estate  was  ances- 
tral or  a  new  acquisition.  Turning  to  the 
ascending  line,  in  determining  the  character 
of  the  estate  cast,  it  was  necessary  to  first 
determine  whether  the  estate  was  ancestral 
or  a  new  acquisition.  This  was  the  difficult 
question  before  the  court  in  Shulthls  v.  Mc- 
Dougal and  McDougal  v.  McKay,  stqtra. 

But,  first,  it  is  important  to  see  whether, 
If  in  the  cases  upon  which  the  oplnlrai  la 
rested.  It  is  held  that  an  allotment  is  an 
estate  of  inheritance  under  the  Arkansas 
statute.  The  leading  case  is  that  of  Shul- 
thls V.  McDougal,  in  which  at  the  outset  of 
the  opinion  emphasis  was  laid  upon  the  fact 
that  section  2531  fitted  into  neither  of  the 
classes  named  therein,  the  court  using  this 
language: 

"The  lands  of  that  tribe  fit  into  neither  of  the 
classes  mentioned  in  the  statute,  lliey  did  not 
come  to  a  member  of  the  tribe  by  inheritance 
from  any  ancestor,  nor  conid  they  be  spoken  of 
with  propriety  as  a  purchase.  In  applying  the 
statute  in  this  case,  therefore,  we  shaill  have  to 
proceed  by  analogy  only." 

And  again,  after  referring  to  the  tribal 
governments,  and  the  possessory  rights  or 
titles  to  land  recognized  by  the  Indian  tribes 
In  the  Indian  Territory  prior  to  allotment 
It  was  farther  aald: 
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"But,  iilicn,  aa  'hen,  die  time  cane  to  db- 
Iwiid  tne  tribe,  its  ownenhip  a*  a  poUtieal  so- 
ciety coald  BO  loDxer  continue,  and  the  dirisiOB 
of  its  proper^  was  tar  nuH-e  nearly  aUn  to  the 
partitum  of  property  amonf  tenants  in  eoaunoB 
than  the  grant  of  an  ertate  by  a  sovereign  own- 
er. Unda  such  a  scheme  it  cannot  be  said  that 
the  property  which  passed  to  an  allottee  is  a 
new  right  or  acquisition  created  by  the  allot- 
ment  The  right  to  the  proper ly  antedates  the 
allotment,  and  is  simply  given  «oect  to  by  that 
act.  Viewing  the  tnbal  proper^  and  its  divi- 
sion in  this  light,  Andrew  J.  BerryhiU  acquired 
his  ri|;bt  to  the  land  in  question  by  his  member- 
ship in  the  tribe.  It  was  his  birthright.  It 
came  to  him  by  tiie  Mood  of  his  tribal  parent, 
and  not  by  pordiase.  In  apj;>lying  the  Arkansas 
statute,  we  shall  accomplish  the  pnrpose  of 
Congreas  and  the  Creek  Nation  best  by  treating 
the  Lands  not  as  a  new  acquisition  by  him,  bat 
t»  an  inheritance  from  his  parents  as  members 
of  the  tribe." 

The  opinion  of  this  court  in  Pigeon  et  aL  t. 
Buck  et  al.,  and  companion  cases,  simply  fol- 
lowed the  rule  announced  by  the  Circuit 
Court  of  Appeals  in  Sbulthls  t.  McDougal, 
while  In  Lorett  v.  Jeter  et  aL,  44  OkL  511, 
146  Pac  334,  it  was  aald  of  lands  allotted  to 
the  Intestate,  "such  property  passes,  In  such 
cases,  as  If  by  inheritance."  In  McDougal  t. 
McKay,  supra,  the  Supreme  Court,  after  re- 
viewing the  opinions  of  the  Circuit  Court  of 
Appeals  and  of  this  court  in  the  cases  last 
named,  said,   in  addition  thereto: 

"We  recognize  the  unusual  difficulties  sur- 
rounding the  problem  presented  upon  the  record, 
and  appreciate  the  very  forceful  arguments  of- 
fered in  support  of  the  conflicting  theories.  The 
circumstances  are  novel,  and  the  canons  of  de- 
scent contained  in  Mansfield's  Digest  are  not 
precisely  applicable  thereto;  but  these  rules 
must  be  accommodated  to  the  facts  and  the 
great  purpose  of  Congress  effectuated  as  nearly 
as  may  be,  and  not  only  would  it  be  improper 
for  us  to  disregard  the  effect  of  the  dedslons 
already  announced  by  the  Circuit  Court  of  Ap- 
peals and  the  Supreme  Court  of  Oklahoma, 
which  are  supported  by  cogent  reasoning,  but, 
considering  the  peculiar  and  rapidly  clianging 
conditions  within  that  state,  especial  considera- 
tion must  be  accorded  to  them.  We  accordingly 
accept  the  doctrine  announced  therein,  and  bold 
the  property  must  be  treated  as  an  ancestral 
estate  which  passed  in  accordance  with  the  ap- 
plicable^ provisions  of  chapter  49,   Mansfield's 

From  these  opinions  it  will  be  seen,  and 
readily,  that  tbqre  has  been  no  pro- 
nouncement of  either  of  said  courts  that  an 
allotment  of  land  constituted  an  estate  of 
Inheritance,  but  that,  on  the  other  hand,  in 
construing  and  giving  efTect  to  section  2531 
of  the  Arkansas  statute,  an  allotment  would 
be  so  treated,  for  the  reason  that  It  possessed 
more  nearly  the  characteristics  of  such  an 
estate  than  of  an  estate  by  purchase.  Sight 
must  not  be  lost  of  the  fact  that  the  court 
there  expressly  held  that  an  allotment  of 
land  did  not  come  to  a  member  of  the  tribe 
by  Inheritance  from  any  ancestor.  The  doc- 
trine In  the  Sbulthls  Case  was  the  child  of 
expediency,  the  creature  of  a  statute  unsuit- 
ed  to  the  title  involved,  and  has  ever  been 
recognized  by  the  coorta  to  be  a  strained 
construction,  but  one  that  was  lustlfled  be- 
cause an  allotment  was  more  akin  to  an 
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ancHtxal  cstete  tliaa  t»  a  ■ 
To  hoUl  that  tbe  «ii«*™«t  sras  a 
qnisltlon,  and  that  tbe  tee  tttle  i 
collateral  Undted,  teotbeiB  or 
nndrea  and  aimta,  or  oousiiis  and  otber  re- 
mote relativea,  aooovdlDc  to  tbeir  pmzliBitT 
to  the  deceased,  snhdeet  to  a  lite  tmlmtr  in 
the  snrriTlng  fatlier,  and  tiien  a  life  estate 
over  to  tlie  amrrivlng  modier,  vaa  a  oonds- 
slon  to  be  avoided  aa  one  oppoaed  to  nataial 
loatioe.  By  rejectinc  the  role  tliat  tlie  allot- 
ment was  a  new  acqnisitltMi,  tlie  ooort  gave 
the  statute  an  equitable  oonstractltMi.  Nato- 
ral  Justice  prefored  tbe  fattier  and  motber  to 
the  collateral  kindred  and  it  is  a  widl-aet- 
tled  rule  of  statntory  oonatmcdim  that: 

"In  construing  statutea  it  is  not  naaonable  to 
presume  that  the  Leginlatnre  intotded  to  violate 
a  settled  principle  of  natural  Justice.  •  •  • 
Courts,  therefore,  in  construing  statutes,  win 
alwaya  endeavor  to  give  such  an  interpretatiaa 
to  the  language  used  as  to  make  it  coosistent 
with  reason  and  justice." 

Black  on  Interpretation  of  Lawa,  p.  100; 
Sutherland  aa  Statutory  Construction,  |  490. 
Under  the  doctrine  of  the  Shulthis  Case,  aa 
appUed  to  the  Arkansas  law,  the  death  of  one 
or  both  the  parents  was  not  a  condition  pre- 
cedent to  the  allotment  being  treated  aa  an- 
cestraL  It  was  ancestral  "if  the  estate  come 
by  the  father,"  or  "If  tbe  estate  come  by  tbe 
mother."  In  other  words,  as  applied  in  tbe 
Shulthis  Case,  the  rule  of  descent  was  work- 
ed out  through  the  blood  of  tbe  tribal  parent, 
and  was  not  made  to  depend  upon  inberit- 
ance  from  a  deceased  ancestor  as  is  common- 
ly the  case.  Having  held  that  an  aUotment 
was  not  a  new  aoqnisitlon,  no  altematlre  re- 
mained save  to  bold  tliat  it  was  in  the  nature 
of  an  estate  of  Inberitance;  otherwise  sec- 
tion 2531  of  tlie  statute,  there  under  consid- 
eration, would  have  been  rendered  nugatory. 
Because  of  the  anomaly  and  tbe  injustice 
that  would  have  attached,  bad  a  different 
rule  been  followed,  it  was  deemed  pn^ier  to 
treat  an  allotment  as  an  inheritance  from  tbe 
tribal  parents,  though  technically  such  was 
not  the  caa& 

Turning  to  tbe  statutes  of  tlila  state,  and 
under  wbidi  the  descent  was  cast,  no  need  of 
'^tteatmenfii  of  tbe  statute  appears.  Jio 
reasoning  by  analogy,  no  fiction  of  law,  need 
be  resorted  to.  Tbe  statute  "fits,"  whereas 
the  Arkansas  statute  did  not.  Under  tbe 
third  subdivision  of  sectliHi  8418,  Bev.  Lawa 
1910,  If  tbere  be  no  issue,  nor  husband  nor 
wife,  nor  father  nor  mother,  an  estate  not 
otherwise  limited  by  marriage  contract,  of 
one  who  dies  without  disposing  of  it  by  will, 
descends  in  equal  shares  to  tbe  brothers  and 
sisters  of  tbe  decedent,  and  to  the  children 
of  any  deceased  brother  or  sister,  by  right 
of  representation.  THie  cmly  exertion  to 
this  rule  is  that  named  in  section  8427.  pro- 
viding that  if  tbe  inheritance  come  to  tb« 
intestate  by  descent,  devise,  or  gift,  of  some 
one  of  his  ancestors,  those  who  are  not  of 
the  blood  of  such  ancestor  must  be  excluded 
from  such  inberitance.    Now  we  bave  aeen 
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tbat  the  estate  of  Thomas  7.  Hill  was  not, 
technically  at  least,  an  estate  ot  Inheritance; 
that  It  did  not  come  to  Mm  by  devise,  or 
gift  of  some  one  of  his  ancestors.  Bzcept  as 
provided  by  section  8427,  kindred  of  the  half 
Mood  share  equally « with  those  ot  the  full 
blood  In  the  same  degree.  The  statute  Is 
bat  the  local  enactment  of  a  rery  general 
rale  of  descent.  In  re  Smith's  Bstate,  131 
CaL  433,  63  Pac.  729,  82  Am.  St  Rep.  368. 
As  said  by  Judge  Cooley,  In  Rowley  t.  Stray, 
82  Mich.  75: 

"Ours  is  but  the  ezpreasion  of  a  Eeneial  pol- 
icy which  has  always  characterized  our  legis- 
lation, •  •  •  and  which,  •  •  •  in  meet 
respects,  has  put  the  half  blood  on  a  footing 
ot  o^uality  with  the  whole  blood  in  the  law  of 
deecents.  *  *  *  A  discrimination  against  the 
half  blood  is  the  exception,  and  is  not  to  be  ex- 
tended beyond  the  obyious  intent." 

Also,  as  said  tn  Lynch  r.  I^nch  et  aL,  132 
Cal.  214,  64  Pac  284: 

"It  seems  to  us  that  the  only  possible  question 
is  whether  the  section  includes  the  brothers  and 
sisters  of  the  half  blood.  The  statute  malces  no 
distinction  between  brothers  or  sisters  of  the 
half  blood  and  those  of  the  whole  blood.  The 
well-established  rule  in  this  country  is  that 
where  the  term  'brothers  or  sisters'  is  used 
without  limitation,  it  Includes  half  brothers  and 
half  dsters." 

In  the  very  able  opinion  of  Oliver  v.  San- 
ders, 8  Ohio  St.  601,  the  same  rule  la  an- 
nounced. It  Is  also  said,  In  respect  to  the 
history  of  the  rule: 

"The  English  canon,  which  excluded  the  half 
brother  from  inheriting  real  estate,  did  not  do  so 
on  the  ground  that  the  half  brothers  of  an  an- 
cestor were  not  his  brothers,  much  less  on  the 
idea  that  they  were  not  of  the  blood  of  such  an- 
cestor, but  because  they  were  not,  presump- 
tively, of  the  blood  of  the  first  feud  or  purchas- 
er from  whom  the  estate  was  originally  derived. 
The  rule  and  its  reason  have  no  application 
whatever  in  our  statute  of  descents,  which  finds 
the  ancestor  in  the  person  from  whom  It  was  im- 
mediately inherited,  and  not  in  the  original  first 
feudatory,  or  purchaser.  The  term  ancestor,  in 
onr  statute,  has  no  reference  whatever  to  such 
first  purchaser,  but  refers  to  the  person  from 
whom  the  intestate  derived  the  estate." 

In  tbei  well-conaidered  opinion  of  Judge 
Story,  In  Gardner  v.  Collins  et  al.,  2  Pet  68, 
7  L.  Ed.  347,  It  Is  said  In  the  syllabus: 

"The  phrase  'of  the  blood,'  in  the  statute,  in- 
cludes the  half  blood;  this  is  the  natural  mean- 
ing of  the  word  'blood,'  standing  alone,  and  un- 
explained by  any  context.  Half  brother  or  sister 
is  of  the  blood  of  the  intestate;  for  'each  of 
them  has  some  of  the  blood  of  the  common  par- 
ent in  his  or  her  veins.  A  person  is,  with  the 
most  strict  propriety  of  language,  affirmed  to  be 
of  the  blood  ot  another,  who  has  any,  however 
small,  a  portion  of  the  same  blood,  derived  from 
a  common  ancestor.  In  the  common  law,  the 
word  'blood'  is  used  in  the  same  sense." 

See,  also,  Preacott  ▼.  Carr,  29  N.  H.  453, 
61  Am.  Dec.  652,  and  note,  and  Anderson  v. 
BeU  et  al.,  140  Ind.  376,  39  N.  B.  735,  28  U 
R.  A.  541,  where  It  Is  held: 

"Brothers  and  sisters  of  the  half  blood  are  in- 
cluded in  a  statutory  provision  for  descent  to 
brothers  and  sisters,  unless  a  contrary  intention 
appears." 

The  English  canons  of  Inheritance  exclud- 
ing the  half  blood,  being  oit  £eadal  origin,  no 


occasion  for  their  observance  exists  In  our 
Jurisprudence.  Indeed  the  rule  has  been 
abolished  In  Bngland  (St  3  &  4  Will.  IV;  2 
Wood,  S  150,  note).  The  exclusion  of  the 
half  blood  being  looked  upon  as  both  un- 
reasonable and  unnatural,  and  there  being  no 
necessity  growing  out  of  our  tenure  tor  its 
continuance,  the  rule  has  been  abrogated, 
except  where  the  question  Is  dealt  with  by  the 
Legislature,  and  Is  therefore  dependent  upon 
the  terma  and  provisions  of  the  statute.  Con- 
stltuttng  an  exception  in  the  law  of  descent, 
before  those  otherwise  qualified  should  be 
excluded  from  the  rights  of  heirs,  the  statute 
upon  which  reliance  Is  placed  must  clearly 
disclose  such  purpose  and  leave  nothing  to 
implication.  As  the  rule  has  very  generally 
been  criticized  as  harsh  and  unjust,  courts 
should  not  extend  the  statute  beyond  the 
clear  Import  of  the  language  used,  or  en- 
large Its  operation  so  as  to  embrace  estates 
not  specially  Included,  even  though  standing 
in  close  analogy. 

In  Moffett  et  al.  v.  Conley,  161  Paa  — , 
this  day  decided,  quoting  from  Blackstone's 
Ckimmentarles,  {  204,  In  respect  to  titles  by 
descent,  we  said: 

"Descmt  or  hereditary  succession,  is  the  title 
whereby  a  man  on  the  death  of  his  ancestor  ac- 
quires his  estate  by  right  of  representation,  as 
bis  heir  at  law.  An  heir,  therefore,  is  he  upon 
whom  the  law  casts  the  estate  immediately  upon 
the  death  of  the  ancestor;  and  an  estate,  so  de- 
scending to  the  heir,  is,  in  law,  called  the  in- 
heritance." 

It  Is  of  such  estates  only  that  the  statute 
makes  the  exception  against  the  brothers  and 
sisters  of  the  half  blood.  It  is  hardly  neces- 
sary to  emphasize  the  fact  that  the  allotment 
of  Thomas  J.  Hill  did  not  come  to  him  by 
descent  of  some  one  of  his  ancestors.  On  the 
other  hand,  it  is  clear  that  it  came  to  him 
in  bis  own  right  as  an  enrolled  dtlzen  of  the 
Chickasaw  Nation  or  Tribe  of  Indians.  By 
virtue  of  thlis  right,  and  his  act  in  segregat- 
ing and  having  set  aside  to  him  from  the  tri- 
bal lands  of  the  Chickasaw  Nation,  the  lands 
in  question,  Hill  in  his  own  name,  by  a 
Joint  patent  from  the  Principal  Chief  of  the 
Choctaw  Nation,  and  the  Governor  of  the 
Chickasaw  Nation,  obtained  title  to  the  lands 
of  which  he  died  seised.  This  title  neither 
ca.me  to  him  by  inheritance,  devise,  or  gift, 
of  some  one  of  his  ancestors,  and  was  not 
therefore  an  estate  of  inheritance  within  the 
meaning  of  section  8427,  Rev.  Lews  1910. 
His  allotment  set  apart  to  him  through  the 
supervision  of  the  general  government,  act- 
ing for  the  Indians,  was  in  no  wise  depend- 
ent ui)on  the  fact  that  a  particular  ancestor 
was  living  or  dead.  That  he  did  not  take  the 
title  to  these  lands  by  purchase,  or  that  his 
title  Is  dlfilcult  of  classification  according  to 
common-law  principles,  does  not  warrant  us 
in  holding  that  he  therefore  took  said  lands 
by  inheritance,  or  in  the  course  or  nature  of 
inheritance. 

The  statute,  which  it  is  claimed  excludes 
the  brothers  and  sUters  of  the  taaU  blood. 
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expressly  prorides  tbat  sadi  kindred  shall 
Inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree,  unless  the  Inherit- 
ance come  by  descent,  devise,  or  gift,  of 
some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not  of  the  blood  of  such  an- 
cestors must  be  excluded  from  such  inher- 
itance. So  'that  unless  the  estate  involyed  is 
of  the  excepted  class,  those  of  the  half  blood 
must  be  Included,  under  the  terms  of  the  stat^ 
ute.  The  exception  to  the  general  rule  of 
descent  fixed  by  the  statute  must  be  strictly 
construed.  Lewis'  Sutherland  on  Statutory 
Construction,  $  351.  It  was  so  held  in  Brew- 
er et  al.  v..  Rust,  20  OkL  776,  95  Fac.  233, 
where  we  said: 

"A  proviso  in  a  statute  is  to  be  strictly  con- 
strued. It  takes  no  cose  out  of  the  enacting 
clause  which  is  not  fairly  within  the  terms  of 
the  proviso." 

Whether  the  provision  of  the  statute  be 
considered  as  partaking  of  the  character  of 
an  exception  or  a  proviso,  the  result  is  the 
same.  The  office  of  a  proviso  is  to  restrain 
or  modify  the  enacting  clause  of  a  statute. 
As  said  by  Story,  J.,  In  United  States  v.  Dick- 
son, 15  Pet  166,  10  L.  Ed.  689: 

"The  general  rule  of  law,  which  has  always 
prevailed  and  become  consecrated  almost  as  a 
maxim  in  the  interpretation  of  statutes,  that 
where  the  enacting  clause  is  general  in  its  lan- 
guage and  objects  and  a  proviso  is  afterwards 
mtroduced,  that  proviso  is  construed  strictly, 
and  takes  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  its  terms.  In 
short,  a  proviso  carves  special  exceptions  only 
ont  of  the  enacting  clause;  and  those  who  set 
up  any  such  exception,  must  establish  it  as 
being  within  the  words,  as  well  as  within  the 
reason  thereof." 

Neither  the  statute,  properly  construed, 
or  reason  requires  that  the  kindred  of  the 
half  blood  of  Thomas  J.  Hill  should  be  ex- 
cluded from  participating  as  heirs  in  the 
distribution  of  his  estate. 

We  need  not  dwell  upon  the  fact  tbat  the 
estate  did  not  come  to  Hill  by  devise  or  gift 
of  some  one  of  bis  ancestors,  as  distinguished 
from  descent  from  such  ancestors.  These 
terms  are  too  well  understood  to  require  at 
our  hands  the  citation  of  authorities. 

For  the  reasons  given,  I  am  unable  to 
concur  in  the  majority  opinion,  and  am  au- 
thorized to  say  that  Mr.  Justice  THACKEB 
concurs  in  these  views. 

THACKHR,  J.  I  fully  concur  in  the  dis- 
senting opinion  of  Mr.  Justice  SHARP  in  this 
case.  The  cases  upon  which  the  majority 
opinion  is  grounded  do  not  hold  that  such  es- 
tates are  estates  of  inheritance  under  the 
common  law  or  the  law  creating  them,  nor 
otherwise,  except  in  respect  to  their  relatlt>n 
to  chapter  49,  i  2331,  Mansfield's  Digest  of 
the  Statutes  of  Arkansas  of  18S4,  In  force 
in  Indian  Territory  prior  to  statehood.  To 
the  contrary,  those  cases  show  that  such  es- 
tates are  not  absolutely  estates  of  inheritance 
In  their  Inherent  nature,  and  are  only  so 


within  the  broad  meaning  of  this  Axicanaas 
statute  of  descent  and  ascent.  In  otber 
words,  those  cases  merely  constme  this  Ar- 
kansas statute  in  Its  application  to  sodi  es- 
tates, and  hold  that  such,  estates  are  ances- 
tral within  the  breadtb  of  meanlns  of  tbat 
statute,  notwithstanding  their  lack  of  some 
of  the  essential  inherent  qualities  of  ances- 
tral estates.  In  the  Instant  case  there  Is  no 
question  of  what  Is  an  ancestral  estate  with- 
in the  scope  of  the  broad  meaning  of  this 
Arkansas  statute,  nor  is  there  any  qnestioo 
of  construction  or  application  of  that  atatute 
presented  to  this  court  The  question  here  is 
as  to  whether  such  estates  are  estates  of 
Inheritance  within  the  meaning  of  and  ex- 
cepting the  less  CMnprehenslve  provision  of 
our  own  statute,  whldh  must  be  construed 
as  narrowly  as  the  language  used  will  permit. 
Under  this  provision  of  our  statute  an  estate 
Is  not  one  of  inheritance  unless  It  (dearly 
and  absolutely  belongs  to  this  class  of  es- 
tates ;  and  an  estate,  partaking  of  the  nature 
in  part  only  of  an  estate  of  inheritance,  can- 
not be  so  classified  here.  And,  as  clearly 
shown  by  the  dissenting  opinion  of  Mr.  Jus- 
tice SHARP,  these  estates  are  not  estates  of 
inheritance  within  the  meaning  of  this  ex- 
ception to  our  own  statate. 


SPAULDING  et  aL  v.  BEIDLEMAN  et  «L 
(Na  7487.) 

(Supreme  Court  of  Oldahoma.     June  27,  1916. 
Rehearing  Denied  Sept  12,  19160 

(SyUahus  iy  th«  Oowri.) 
L  Trial  ^=348  —  Rrckftion  of  Bvidkhcx  -~ 

PUBPOSE  or  iHTBODUCnOR. 

Where  an  instrument  is  offered  In  evidence, 
and  the  court  inquires  as  to  the  purpose  for 
which  it  is  offered,  and  counsel  offenng  such  in- 
strument states  such  purpose,  if  the  instrument 
be  inadmissible  for  the  purpose  stated,  its  rejec- 
tion will  not  constitute  reversible  error,  al- 
though it  might  have  been  admissible  in  evidence 
for  some  purpose  other  than  that  stated  by  coun- 
sel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  120:  Dee;  Dig.  «s>48:  Evidence,  Cent 
Dig.  i  426.] 

2.  Attobnet  Awn  Cliknt  «=3l43  —  Mutuai. 

RiOETS   AND    lilABILrriES   —    COIfTBAOT    fOB 
COMPKNSATIOir. 

A  contract  for  attorney's  fees  and  the  giving 
of  a  note  and  mortgage  to  secure  the  same,  made 
after  the  inception  of  the  litigation  in  which  the 
attorney's  services  are  to  be  rendered,  although 
to  be  scrutinized  with  care,  will  not  be  set  asidcL 
in  the  absence  of  any  allegation  or  proof  of 
fraud,  mistake,  or  imposition. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  fS  328-831;  Dec.  Dig.  «:=> 
143.] 

3.  Champebtt  and  Maiwtenahcb  «=>6(1)  — 
Contracts  Ihvaud— Compensation  of  At- 
tobnet. 

A  contract  for  attorney's  fees  is  not  cham- 
pertous  and  void  merely  because  it  provides  that 
the  client  sbail  consult  and  advise  with  the  attor- 
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r  before  making  any  oompromiae  of  the  Utiga- 

D. 

Ed.  Note.— For  other  cases,  see  Champerty 
1  Maintenance,  Cent  Dig.  H  24,  28-S3;  Dec. 
f.  €=»5a).] 

f Additional  StUai**  by  JBtfitorioI  fitaf.j 

Advkbsb  Possession  <3s>70--"Cou>b  or  Ti- 
le." 

"Color  of  title"  is  distinct  from  just  or  ab- 
ate title;  it  is  defined  to  be  "that  which  in 
>earance  is  title,  but  which  in  reality  is  no  ti- 
'  (citing  Words  and  Phrases,  Color  of  Title). 
Ed.  Note.— For  other  cases,  see  AdTerse  Pos- 
sion,  Cent  Dig.  §§  3M-4U;   Dec.  Dig.  «=> 

:;oiumi88loner8'  Opinion,  Division  No.  2. 
peal  from  Superior  Conrt,  Moskogee  Coun- 

H.  O.  Thnrmon.  Judge 
Iction  by  George  C.  Beidleman  and  others 
ilnst  Josle  C   Spauldlng  and  others,  to 
eclose  a  mortgage.    From  a  Judgment  for 
Intlffs,  defendants  appeaL    Affirmed, 
iee,  also,  152  Pac.  367. 

ialley  &  Wyand,  C.  A.  Moon,  Geo.  S.  Bam- 
',  B.  A  De  Menles,  M.  B.  Roaser,  and  S. 
KaufCman,  all  of  Muskogee,  for  plalntlfFs 
error.  Merwlne  &  Newhouse  and  Geo.  C. 
idleman,  all  of  Okmulgee,  for  defendants 
srror. 

JUBFOBD,  C.  This  was  aa  action  Inatltut- 
In  the  superior  court  of  Muskogee  county 

Geo.  C  Beidleman  et  al.,  to  foreclose  a 
tain  mortgage  executed  by  Jennie  Tar- 
ugh  and  Will  Xarbrou^  to  secure  a  note 
the  sum  of  $2,000  and  interest  The  peti- 
a  alleged  the  execution  of  the  note  and 
rtgage  and  default  therein,  and  prayed  for 
gnient  of  foreclosure.  Josle  Spauldlng 
1  H.  S.  l!>7ans  answered,  setting  up  fbat 

mortgage  was  glyen  in  pursuance  of  a 
tain  contract  entered  into  between  Jennie 
rbrough  and  her  husband,  on  the  one 
id,  and  Merwlne  &  Newhouse,  on  the 
er  hand,  whereby  Merwlne  &  Newhouse, 
orneys  at  law,  were  employed  to  prose- 
e  a  certain  action.    This  contract  provld- 

that  the  attorneys  were  to  receive  for 
Ir  serrices  an  undivided  one-half  interest 
whatever  amount  they  might  recover  or 
e  Jennie  Yarbrough  by  means  of  their 
f essional  services.  The  contract  contained 
i  stipulation: 

After  any  salt  may  be  filed  by  said  attorneys 
Y  agree  not  to  setue  or  compromise  the  same 
hout  the  consent  of  the  said  Jennie  Yar- 
ugb,  and  the  said  Jennie  Tarbrongh  after  the 
e  hereof  agrees  not  to  settle  said  cause  with- 

consulting  and  advisuiK  with  her  said  attor- 
8  about  the  same." 

t  was  further  alleged  that  said  contract 
i  solicited  by  Merwlne  &  Newhouse,  at- 
ncys,  and  that  they  agreed  to  pay  all  costs 
:he  action,  and  that  therefore  the  contract 
I  the  mortgage  based  upon  it  were  void 
against  public  policy.  This  portion  of 
answer  also  alleged  that  a  suit  in  eject- 
it  was  tried  In  the  district  court  of  Mus- 


kogee county  for  tbe  recovery  of  tbt  land 
named  in  the  mortgage  by  an  action  being 
brought  by  Jennie  Zarbrough  against  Josle 
O.  Spauldlng  et  aL ;  that  said  cause  was  apr 
pealed  to  tbe  Supreme  Court  and  reversed 
(YarbrouA  ▼.  Spalding,  31  Okl.  806,  128  Pac. 
S13),  and  again  tried  In  the  district  court  and 
appealed  to  the  Supreme  Court,  "and,  while 
the  appeal  was  pending  was  compromised, 
by  which  said  Josle  C.  iSpaulding  became 
the  owner  of  said  lan^."  Spauldlng  v.  Yar- 
brough,  41  Okl.  '<31,  140  Pac.  782. 

For  a  second  defense  Josle  Spauldlng  set 
up  that  at  the  time  of  the  execution  of  said 
mortgage,  and  long  prior  thereto,  she  had 
been,  through  her  tenant,  in  actual  possession 
of  said  premises,  and  that  Jennie  Yarbrough 
was  not  in  the  possession  thereof,  nor  had 
she  taken  any  rents  or  profits  therefrom  for 
a  space  of  one  year  prior  to  the  execution  of 
the  mortgage  In  suit ;  that  Jennie  Yarbrough 
was  the  allottee  of  said  land,  and  acquired 
the  same  direct  from  the  Creek  Nation,  and 
that  Jennie  Yarbrough  at  the  time  of  the 
execution  of  the  note  and  mortgage  did  not 
have  any  just  title  to  said  land,  or  any  part 
thereof.  This  second  defense  alleged  that 
the  contract  above  referred  to,  and  the  mort- 
gage given  in  pursuance  thereof,  was  void  be- 
cause in  violation  of  the  provisions  of  the 
Code  in  relation  to  champerty,  being  sections 
2250,  2260,  Rev.  Laws  1910.  Jennie  Yar- 
brough answered  mudi  along  the  same  line. 

Plaintiffs  filed  separate  replies  to  the  two 
answers,  in  whl<^  they  admitted  that  they 
were  attorneys,  and  had  performed  the 
services  set  out,  and  that  the  actions  re- 
ferred to  in  defendants'  answer  had  been 
tried,  appealed,  retried,  again  appealed,  and 
compromised  and  settled,  as  therein  set  out, 
but  denied  that  they  had  solicited  the  litiga- 
tioD,  or  that  they  had  agreed  to  or  had  paid 
the  costs  of  the  action.  They  set  out  fully 
their  services  rendered  in  relation  to  the 
various  cases,  and  further  alleged  that  the 
execution  of  the  note  and  mortgage  was  a 
separate,  new,  and  distinct  contract  to  Meiv 
wine  &  Newhouse  and  to  Geo.  C.  Beidleman, 
for  services  rendered,  and  that  the  original 
contract,  which  was  between  Jennie  Yar- 
brough and  Merwlne  &  Newhouse,  had  been 
abandoned;  that  the  mortgage  was  record- 
ed; and  that  Josle  Spaululng  took  her  title 
through  a  quitclaim  deed  given  on  the  com- 
promise of  the  former  litigation,  which  was 
after  the  execution  of  the  note  and  mortgage. 
Upon  these  issues  a  trial  was  had  to  the 
court. 

At  the  trial  the  plaintiffs  offered  in  evi- 
dence the  note  and  mortgage  and  rested.  The 
defendants  then  offered  in  evidence  a  deed 
from  Jennie  Yarbrough  and  Will  Yarbrough 
to  Josle  C.  Spauldlng,  dated  June  18,  1909, 
and  filed  for  record  in  the  office  of  the  reg- 
ister of  deeds  of  Muskogee  county  on  the 
same  day.    This  was  the  original  deed  in- 
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volved  In  the  prior  Utigation.  To  the  intro- 
duction of  this  deed  an  objection  was  made 
on  the  gronnd  that  It  Is  Incompetent,  Irrele- 
vant, and  Immaterial,  and  did  not  tend  to 
prove  any  Issue  In  the  case.  Thereupon  the 
following  colloquy  took  place  between  court 
and  counsel: 

"By  the  Ooort:  For  what  purpose  la  the  deed 
offered? 

"By  Mr.  Ramsey:  For  the  purpose  of  showing 
that  Josie  Spaulding  was  in  possession  under 
color  of  title  at  the  time  this  mortgage  was 
made. 

"Mr.  Merwine:  If  that  is  the  reason,  we  wish 
to  present  that  qnestion  to  the  court. 

"By  the  Court:   All  right;   I  will  hear  you." 

Counsel  then  presented  the  question  to 
the  court,  as  shown  by  the  record,  on  the 
proposition  of  whether  or  not  the  deed  was 
competent  under  sections  2259-2261,  Rev. 
Laws  1910.  After  the  discussion  had  pro- 
gressed for  a  time  Mr.  Ramsey,  for  the  de- 
fendant, stated  that  before  the  court  passed 
upon  the  point  he  desired  to  ofCer  some  other 
testimony,  and  then  oSered  "to  prove  by  pa- 
rol testimony,  and  other  evidence  extraneous 
to  the  enrollment  records  of  the  Commission 
to  the  Five  Civilized  Tribes,  that  Jennie 
Yarbrough,  the  allottee  of  the  land,  was  more 
than  18  years  of  age  prior  to  May  27,  1908." 

A  great 'deal  of  space  Is  taken  In  the  briefs 
in  the  discussion  of  the  effect  of  the  decisions 
of  this  court  in  Tarbrough  ▼.  Spalding,  31 
Okl.  806,  123  Pac.  843,  and  in  Spaulding  v. 
Yarbrough,  40  Okl.  731,  140  Pac.  782.  In 
our  Judgment,  a  determination  of  the  ques- 
tiooa  raised  in  this  regard  Is  not  essential 
to  the  proper  decision  of  this  case.  Although 
sections  2259,  2260,  Rev.  Laws  1910,  forbid,  In 
terms,  the  buying  of  lands  in  suit  or  pretend- 
ed titles,  or  procuring  the  sale  of  land  of 
which  the  grantor  has  not  been  In  possession, 
or  received  the  rents  or  profits  for  more  than 
one  year,  section  2261,  provides: 

"The  last  two  sections  shall  not  be  construed 
to  prevent  any  person  having  a  Just  title  to 
lands,  upon  which  there  shall  be  an  adverse  pos- 
session, from  executing  a  mortgage  upon  such 
lands." 

The  question  in  the  case  at  bar  then,  in 
so  far  as  the  validity  of  the  mortgage  under 
these  sections  was  concerned,  was  whether  or 
not  Jennie  Yarbrough  had  Just  title  to  the 
lands  In  question  at  the  time  of  the  execu- 
tion of  such  mortgage.  If  it  were  proven  that 
she  did  not  have  such  title  at  the  time,  then, 
under  the  statute,  proof  of  adverse  posses- 
sion would  come  in,  cutting  off  any  after- 
acquired  title,  and  the  mortgage  would  be 
worthless,  but  If  she  did  have  such  Just  title, 
the  fact  of  adverse  possession  could  not 
affect  the  validity  of  the  mortgage. 

[1,4]  Defendant's  answer  alleged,  in  the 
first  deiense,  that  she,  Josle  Spaulding,  took 
title  under  the  compromise,  which  would 
place  her  title  subsequent  to  that  of  the 
mortgage.  But  in  the  second  cause  of  ac- 
tion it  Is  alleged  that  at  the  time  of  the  ex- 
ecution of  the  mortgage  Jennie  Yarbrough 


had  no  Just  title  to  the  lands.  This  answer 
was  not  challenged  in  any  regard ;  and,  had 
It  been  sought  to  prove  the  allegations  of 
the  second  defense,  a  different  gnestlon 
would  be  presented,  but  counsel  did  not  seek 
to  prove  the  allegations  that  Jennie  Yaiv 
brough  had  no  Just  title  at  the  time  of  the 
execution  of  the  mortgage,  as  set  out  in  the 
second  defense.  Upon 'question  by  the  court 
It  was  specifically  stated  that  it  was  offered 
for  the  purpose  of  showing  potaettUtn  under 
color  of  title.  This  qnestion,  bo  far  as  tlte 
mortgage  was  concerned,  was  absolutely  im- 
material and  irrelevant,  until  it  had  been 
shown  that  Jennie  Yarbrough  had  no  fntt 
Utle  at  the  time  of  the  execution  of  the  mort- 
gage. Color  of  .title  Is  clearly  distinct  from 
Just  or  absolute  title.  It  is  defined  to  be 
"that  which  In  appearance  is  title,  but  which 
In  reality  is  no  title."  State  v.  Farrier,  47 
N.  J.  Law,  383,  1  Atl.  751.  See  2  Words  and 
Phrases  (O.  S.)  1265,  where  many  dedslona, 
adopting  this  definition,  are  collected.  Aa 
was  said  in  Wright  v.  Mattlson,  IS  How. 
60-^,  16  U  Ed.  280: 

"The  courts  have  concurred,  it  is  beUeved. 
without  an  exception,  in  defining  'color  of  title' 
to  be  that  which  in  appearance  is  title,  bnt 
whioh  tn  reaiity  m  no  Htle."    (Italics  oura.) 

This  definition  is  adopted  by  this  ooort 
as  early  as  Woodruff  v.  Wallace,  3  OkL  355, 
41  Pac.  357,  and  has  never  since  been  chang- 
ed. In  view  of  It  we  cannot  say  that  "color 
of  title"  Is  synonymous  with  Just  or  actual 
UUe. 

Counsel  urge  that  plalntlfl  in  error  onght 
not  to  be  bound  by  statements  of  counsel 
during  the  heat  of  trial.  We  cannot  con- 
ceive, however,  when  a  litigant  ought  more 
Justly  to  be  bound  by  the  statements  of  his 
counsel  than  during  the  trial  which  the  at- 
torney is  employed  to  prosecute,  or  why  It  Is 
proper  that  we  should  hold  that  where  spe- 
cial inquiries  are  made  by  the  court,  and  an- 
swered by  counsel,  the  parties  ought  there- 
after be  heard  to  urge  that  they  are  not 
bound  by  the  statements  thus  made.  The  evi- 
dent purpose  of  the  court  was  to  ascertain 
the  reasons  of  plaintiff  In  error  for  offering 
the  deed.  It  was  said  to  be  offered  upon  a 
definite  theory.  Upon  that  theory  it  was  not 
competent  or  material.  Whether  or  not  it 
might  have  been  competent  upon  some  otber 
theory  it  is  not  necessary  for  us  to  decide, 
for  we  have  held  so  frequently  that  it  has 
become  settled  beyond  question  that  parties 
will  not  be  allowed  to  assume  one  attitude 
In  the  trial  court  and  another  here.  Wal- 
lace V.  Duke,  44  Okl.  124,  142  Pac.  308;  Dod- 
der V.  Moberly,  28  OkL  334,  114  Pac  714: 
Herbert  v.  Wagg  et  al.,  27  Okl.  674,  117  Pac 
209;  Hamilton  v.  Brown,  31  OkL  213,  120 
Pac  950;  Checotah  v.  Hardrldge,  31  OkL 
743,  123  Pac  846;  St  L.  &  S.  F.  R.  Co.  v. 
Key,  28  Okl.  769,  116  Pac  876.  Nor  does  it 
appear  that  there  were  any  special  drcnm- 
stauces  Justifying  the  assumption  of  any 
lapse  of  memory  or  underatandlng  upon  the 

Digitized  by  VjOOQ  IC 


OkL) 


SPAUIiMNO  V.  BEIDLEMAN 


1123 


part  of  connsel.  At  the  opening  of  the  trial 
two  InstramentB  were  offered  by  plaintiff 
without  objection.  Plain  tiff  then  rested,  and 
defendant  offered  the  deed  In  qnestlon.  A 
short  ob]e<!tlon  was  made,  and  then  tbe  ool> 
loqny  above  set  out  took  place.  From  this 
record  It  certainly  does  not  appear  that  there 
was  any  snch  "heat  of  trial"  that  we  oug^t 
to  hold  that  connsel,  of  the  experience  of 
the  attorney  in  charge  of  this  case,  forgot 
the  definite  legal  meaning  of  tbe  terms  em- 
ployed, as  adopted  by  the  courts  of  this  state, 
and,  not  Incidentally,  bat  In  response  to  a 
deBnlte  question,  stated  that  which  he  did 
not  mean. 

The  refusal  to  permit  this  deed  to  be  In- 
troduced for  the  purpose  for  which  It  was 
offered  was  not,  In  our  Judgment,  error,  as  It 
was  Immaterial  at  that  stage  of  the  proceed- 
ing, and  was  never  afterward  made  material. 

Nor  Is  It  necessary  that  we  should  decide 
the  question  raised  as  to  the  effect  of  the  act 
of  May  27, 1908  (c.  199,  36  Stat  312)  upon  the 
rights  of  persons  who  had  actually  become 
of  age  prior  to  Its  passage,  and  upon  whom 
there  were  no  restrictions  as  to  alienation, 
but  who  had  not  executed  any  oonveyances 
of  their  land  prior  to  the  passage  of  the  act. 
The  reason  Is  that  this  eTldence  could  only 
bare  been  competent  or  material  to  show 
that  Jennie  Yarbrough  had  a  right  to  convey 
the  land  prior  to  the  execution  of  the  mort- 
gage to  plaintiffs.  But  It  was  Immaterial  to 
show  that  she  had  a  right  to  convey  until 
It  was  shown  that  she  had  made  some  con- 
veyance prior  In  date  to  the  mortgage.  This 
was  not  shown  nor,  as  we  have  above  stated, 
was  any  proper  offer  to  show  such  state  of 
facts  made. 

[2, 3]  The  final  question  Is  as  to  tjiB  valid- 
ity of  the  note  and  mortgage.  It  was  alleg- 
ed ta  the  reply,  and  there  was  testimony  to 
sustain  It  at  the  trial,  that  the  note  and 
mortgage  were  given  In  pursuance  of  a  new 
agreement,  and  not  to  carry  out  the  contract 
with  Merwlne  &  Newhouse.  It  Is  to  he  noted 
that  Beldleman  was  not  a  party  to  this  con- 
tract, but  was  a  party  to  tbe  note  and  mort- 
gage. 

It  Is  urged  that  transactions  between  at- 
torney and  client  should  be  examined  with 
the  greatest  care.  Conceding  this  settled 
doctrine,  there  Is  not  the  slightest  evidence 
in  the  record  in  relation  to  any  fraud  or  Im- 
position upon  the  dlent,  in  the  procurement 
of  the  note  and  mortgage,  or  that  the  amount 
charged  for  the  services  rendered  was  ex- 
cessive. It  was  denied  that  tbe  plaintiffs  had 
solicited  the  employment,  or  that  they  bad 
agreed  to  or  had  paid  the  costs  of  the  action. 
The  trial  court  found  a  general  Judgment  for 
tbe  plaintiffs,  which  would  carry  a  decision 
of  all  of  these  disputed  questions  In  their 
favor,  and  after  an  examination  of  tbe  record 
we  thoroughly  agree  with  such  a  concIusloiL 
Tbe  allegation  that  the  note  and  mortgage 
were  a  new  contract,  and  the  finding  of  the 


trial  court  in  the  plaintiffs'  ftivor,  would  take 
out  of  the  case  the  question  of  the  validity 
of  the  original  contract  However,  we  have 
considered  the  allegations  of  tbe  plaintiffs  in 
error  In  regard  to  this  contract  It  Is  urged 
that  the  contract  Is  against  public  policy  be- 
cause it  requires  that  Jennie  Yaxbrough 
should  consult  and  advise  with  her  counsel 
before  making  a  compromise  of  the  cause. 
Upon  this  question  we  are  of  the  opinion 
that  the  public  policy  of  this  state  does  not 
condemn  musb.  a  contract,  for  tbe  retison 
that  the  statutes  of  this  statje  In  regard  to 
attorney's  Hens  (sections  248,  249,  Bev.  Laws 
1910)  make  the  opposite  party  liable  for  the 
attorney's  fee,  where  there  Is  a  proper  cause 
of  action,  the  lien  has  been  asserted,  and 
the  cause  compromised  without  the  consent 
of  the  attorney.  The  original  act  Comp. 
Laws  1910,  S  27S,  provided  for  tbe  UabUlty 
unless  tbe  attorney  had  notice  of  tbe  set- 
tlement and  an  opportunity  to  be  present. 
This,  In  effect,  gave  tbe  attorney  the  I'igbt 
to  be  present  at  the  settlement  and  advise 
bis  client  If,  by  filing  a  Uen,  the  plaintiff 
could  have  accomplished  practtcally  the  same 
result  as  that  accomplished  by  their  con- 
tract, we  see  no  teaaoa  to  dedare  that  ocm- 
tract  void  as  opposed  to  public  policy,  as 
Legislature  has,  by  analogy  at  least,  ex- 
pressed the  public  policy  of  tbe  state  to  the 
opposite  effect  Nor  do  we  see  anything 
wrong  or  unjust  In  requiring  that  clients, 
especially  of  Indian  blood,  some  of  them  ig- 
norant and  all  of  theAi  but  recently  wards 
of  the  government,  should  be  required  to  con- 
sult with  tbe  attorneys  who  have  their  In- 
terests In  charge,  before  making  a  settlement 
of  pending  litigation  which  might,  and  prob- 
ably would,  without  the  advice  of  such  attor- 
neys, be  unwise  and  improvident.  This  case 
does  not  present  a  contract  where  the  client 
agrees  not  to  compromise  the  cause  of  action 
without  the  attorneys'  content.  Here  the 
contract  only  requires  that  the  client  shall 
consult  and  advise  toith  her  attorneys  before 
affecting  any  compromise.  The  contract  does 
not  take  the  conduct  of  the  litigation  out  of 
the  hands  of  tbe  client,  as  did  the  contracts 
In  the  cases  dted  by  plaintiff  in  error,  of 
which  K.  O.  By.  Co.  v.  Service,  14  L,  B.  A. 
(N.  S.)  1105,  note,  and  cases  there  dted,  are 
examples,  but  oidy  requires  that  she  shall 
have  the  benefit  of  their  advice  before  set- 
tling her  cause  of  action.  No  dedsion  has 
been  dted  which  goes  so  far  as  to  bold  sudi 
k  contract  invalid.  We  are  of  the  opinion, 
therefore,  that  under  the  state  of  this  record, 
not  only  was  the  original  contract  valid, 
but  also  the  subsequent  note  and  mortgage. 
It  was  admitted  that  the  defendant  Jennie 
Tarbrougb  was  the  allottee  of  this  land. 
The  execution  of  the  note  and  mortgage  by 
her  was  admitted,  and  thdr  Introduction  In 
evidence  established  a  prima'  fade  case. 
There  was  no  proof,  or  proper  offer  of  proof, 
that  Jennie  Tarbrougb  was   not  /tbe^ust^T 
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owner  of  the  land  at  tbe  time  of  the  execu- 
tion of  tbe  note  and  mortgage.  This  was  a 
part  of  the  defendants'  defense,  pleaded  by 
them  in  their  answer.  They  failed  to  es- 
tablish it  or  any  other  defense  which  would 
avoid  the  etFect  of  the  note  and  mortgage. 
As  above  stated,  what  might  have  been  the 
effect,_if  the  proper  offer  had  been  made,  we 
are  not  called  upon  to  decide.  Nor  is  the 
effect  of  the  act  of  May  27,  1908,  material, 
since  there  was  no  conveyance  offered  to 
which  such  testimony  could  be  related. 

We  find  no  ierror  in  the  record,  and  tbe 
Judgment  should  be  affirmed. 

PER  OURIAM.    Adopted  In  whole. 


COOK,  Mayor,  v.  BOARD  OF  EDUCATION 
OF  INDEPENDENT  SCHOOL  DIST.  NO. 
15  OP  ATOKA  COUNTY.     (No,  8270.) 

(Supreme  Court  of  Oklahoma.    Oct  24,  1916.) 

fSvUdbus  T>v  the  Court.) 

MANDAiraa  ^=379  —  Subjects  or  Rxliev  — 
Acts  of  Officebs. 
Section  20,  art.  6,  c.  219,  Session  I/aws  of 
Oklahoma  of  1918,  clothes  the  mayor  of  cities 
of  tbe  first  class  located  in  any  independent 
school  district  with  ministerial  duties  only; 
and  under  such  section  it  is  the  duty  of  the 
mayor,  upon  the  request  of  the  board  of  educa- 
tion of  such  school  district,  to  forthwith  call 
an  election,  as  provided  in  said  section,  and  in 
the  event  of  his  failure  or  refusal  so  to  do 
mandamus  will  lie  to  require  the  performance 
of  such  duty. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  170-176;  Dec.  Dig.  «=979.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Atoka  County; 
J.  H.  Linebaugb,  Judge. 

Action  by  the  Board  of  Education  of  In- 
dependent School  District  No.  15  of  Atoka 
County  against  I.  L.  Cook,  as  Mayor  of  the 
City  of  Atoka.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Humphreys  &  Cook  and  J.  G.  Ralls,  all 
of  Atoka,  for  plaintiff  In  error.  J.  W.  Clark, 
M.  C.  Haile,  Baxter  Taylor,  W.  H.  Parker, 
and  Robert  M.  Raiuey,  all  of  Atoka,  for  de- 
fendant in  error. 


EDWARDS,  O.  This  is  an  action  in  man- 
damus, wherein  the  board  of  education  of  in- 
dependent school  district  Na  15  of  Atoka 
county,  filed  its  petition  in  the  district  court 
of  said  county  praying  for  a  writ  of  manda- 
mus to.  require  I.  L.  Cook,  as  mayor  of  the 
city  of  Atoka,  to  issue  a  proclamation  for 
an  election  to  be  held  in  said  dty  for  the  pui^ 
pose  of  raising  funds  to  purchase  a  school 
site  and  to  erect  or  purchase  and  equip  a 
school  building,  and  setting  out  that  the 
board  of  education  by  resolution  had  de- 
cided to  call  such  election,  and  that  W.  A. 
McBride,  Sr.,  secretary  of  said  board,  and 


authorized  by  the  board  for  sucb  parpoae, 
had  requested  the  said  mayor  to  call  an 
election,  which  request  had  in  wrltinc  been 
refused  by  the  mayor,  a  copy  of  sndt  retnsal 
being  attacdied.  Upon  the  filing  of  sndi  peti- 
tion an  alternative  writ  of  mandamus  was 
issued  ordering  the  issuance  of  a  proclama- 
tion for  such  election,  or  that  the  said  I.  L. 
Cook  appear  before  the  court  and  show  came 
ft>r  his  refusal  so  to  da 

The  defendant  filed  his  r^nim  to  said  «!• 
temative  writ,  setting  out  his  reasons  for 
refusing  to  issue  the  proclamation  for  the 
calling  of  an  election  at  great  length,  most 
of  which  is  irrelevant,  and,  among  other 
things,  alleging  that  the  petition  or  motion  of 
the  plaintiff  was  not  sufficiently  verified; 
that  the  money  sought  to  be  raised  by  tbe 
board  of  education  was  unnecessary;  that 
no  certified  copy  of  the  proceedings  of  the 
board  of  education  was  furnished  the  de- 
fendant informing  him  of  the  action  of  such 
board  ;i  that  McBride,  as  secretary  of  the 
plaintiff,  was  without  authority  to  make 
request  for  the  issuance  of  the  proclainatiou ; 
that  a  previous  election  had  been  held  In  said 
school  district,  which  had  rejected  a  similar 
proposition,  and  the  calling  of  an  election 
would  be  a  useless  and  unnecessary  proceed- 
ing and  ezi)ensive  to  said  school  district; 
that  the  board  of  education  is  seeking  to 
have  such  election  held  on  a  contention  that 
the  former  election  was  not  fairly  held,  but 
that  such  was  a  subterfuge  and  an  attempt  to 
evade  a  contest  of  said  former  election; 
that  the  bond  issue  contemplated  would  raise 
the  indebtedness  of  said  district  to  an  amount 
in  excess  of  the  amount  of  indebtedness  au- 
thorized under  the  Constitution  of  the  state, 
and  would  therefore  be  void;  that  the  de- 
fendant Is  authorized  to  investigate  and  de- 
termine for  himself  whether  or  not  such  pro- 
ceeding was  legal  and  would  serve  any  useful 
purpose;  that  such  school  district  already 
has  suffldent  grounds,  buildings,  and  scho<^ 
facilities ;  that  the  demand  for  the  proclama- 
tion was  not  properly  made  and  was  too  fuU, 
in  that  it  specified  the  voting  places  and  the 
names  of  election  officers,  thereby  usuri)ing 
the  functions  of  the  defendant  as  mayor; 
that  the  board  of  education  is  not  the  real 
party  in  interest,  but  that  the  real  party  in 
Interest  is  a  bond  buyer  to  whom  said  bonds 
if  issued  have  been  contracted  to  be  sold; 
that  defendant  is  entitled  to  a  trial  by  jory. 

Upon  said  cause  coming  ou  for  hearing  the 
plaintiff  moved  for  a  peremptory  writ,  which 
was  oy  the  court  granted,  and  a  peremptory 
writ  issued,  to  which  Judgment  and  order 
the  defendant  excepted,  and  brought  the  case 
to  this  court  by  transcript  The  question  for 
determination  is:  Do  the  provisions  of  sec- 
tion 20,  art  6,  c.  219,  Session  Laws  of  Okla- 
homa of  1013,  vest  the  mayor  with  any  dis- 
cretion in  the  calling  of  an  election  as  there- 
in provided?    The  section  is  as  follows: 


£=»For  other  cases  see  same  topic  and  KBY-NUMBER  la  all  Key-Numbered  Digests  and  tndezas 
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"Sec.  20.  It  aUM  be  the  dat^  of  the  mayor 
each  city  governed  by  this  article,  upon  the 
quest   of   the  hoard  of   education,    forthwith 
call  an  election,  to  be  eonductea  in  all  re- 
ccts  as  are  special  elections  for  dty  officers 
the  same  city,  except  that  the  returns  shall 
made  to  the  board  of  education  for  the  pur- 
se of  taking  the  sense  of  such  district  upon  the 
estion  of  issuing  such  bonds,  naming  in  the 
oclamation   of  such   election    the   amount   of 
lids  to  be  voted  on  and  the  purpose  for  which 
i^y  are  to  be  issued ;    and  he  shall  cause  to  be 
Wished   in    a    newspaper   of    general   circula- 
>u  published  in  the  said  district  the  time  and 
ice  of  such  election,  such  notice  to  be  given  at 
ist  ten  days  before  such  election." 

&.  mere  reading  of  the  section  would  seem 
be  a  sufficient  answer  to  this  question,  as 

meaning  is  so  evident  that  no  construc- 
II  is  necessary,  and  the  brief  of  tbe  plaln- 
t'  in  error  does  not  contend  that  the  de-. 
idant  is  given  any  discretion  under  the; 
;tion  of  the  statute  Just  quoted.  The  only 
)unds  argued  in  the  brief  for  a  reversal 
i,  Unt,  that  the  petition  was  not  properly 
rifled.  The  verltlcation  attached  to  the 
:ition  is  as  fellows: 
'State  of   Oklahoma,   County  of  At<Aa— 88.:: 

A.  McBride,  Sr.,  being  first  duly  sworn, 
kcs  oath  and  states  that  the  facts  stated  in 
d  petition  are  true" 

vhich  affidavit  is  signed  and  sworn  to. 
e  statute  authorizing  the  issuance  of  a 
It  (section  4911,  Revised  Laws  1910)  pro- 
les that  the  motion  for  a  writ  must  be 
de  upon  affidavit.  But  this  objection,  even 
well  taken,  would  go  only  to  the  Issuance 
the  alternative  writ,  since  at  the  time  the 
•emptory  writ  was  Issued  the  defendant 
i  made  his  appearance  in  court  by  filing 
return  to  the  alternative  writ,  thereby 
erlng  a  general  appearance,  and  it  would 
n  be  immaterial  whether  the  petition  were 
•ified  at  all.    In  26  Cyc.  431,  It  Is  stated; 

If  the  complaint  or  petition  is  not  verified, 
proper  practice  is  to  move  to  reject  it.  If 
opposite  party  takes  issue  of  law  or  fact 

reon,  the  objection  is  waived." 

>ee,  also,  Pallady  et  aL  v.  Beatty,  15  Okl. 
;,  83  Pac.  428.  The  remainder  of  the 
pf  of  plaintiff  in  error  Is  taken  up  with  a 
Lusslon  of  what  is  admitted  by  the  mo- 
1  of  the  plaintiff  for  the  peremptory  writ; 
.)cing  contended  that  all  the  vartons  mat- 
3  set  out  in  the  answer  are  admitted ;  such 
the  allegation  that  the  funds  sought  to  be 
;ed  by  the  school  district  were  onneces- 
y;  that  a  former  election  had  been  held 
said  district,  and  that  it  would  be  useless 
1  unnecessary  to  bold  another  election; 


that  the  bonds,  if  issued,  would  have  been 
void;  that  the  board  of  education  knew 
tluit  It  was  not  necessary  to  purchase  ad- 
ditional grounds  or  erect  additional  buUd- 
ings;  and  other  matters  hereinbefore  ad- 
verted to.  T!be  true  rule  of  law  is  that  a 
motion  or  d«nurrer  does  not  admit  as  true 
Immaterial  allegations,,  matters  which  are 
not  well  pleaded,  matters  of  opinion  or  con- 
clusions of  law.  I<augbUn  v.  Thompson,  76 
Cat  287, 18  Pac.  380 ;  Story's  Equity  Pleading, 
40;  Bowen  v.  Mauzy,  117  Ind.  258,  19  N.  E. 
526;  Kittlnger  v.  Buffalo  Traction  Co.,  160 
N.  Y.  377,  54  N.  E.  1081;  State  v.  School 
District  No.  8,  76  Wis.  177,  44  N.  W.  967,  7 
L.  K.  A.  330,  20  Am.  St.  Rep.  41;  Peake  v. 
Buell,  90  Wis.  508,  63  N.  W.  1053,  48  Am. 
St  Rep.  946;  Starbuck  v.  Farmers'  Loan 
Co.,  28  App.  Dlv.  308,  51  N.  Y.  Supp.  8. 

The  return  to  the  alternative  writ  by  the 
defendant,  construed  as  a  whole,  and  dis- 
regarding the  irrelevant  matter,  matters  of 
opinion,  and  conclusions  of  law,  amounts  to 
no  more  than  a  statement  that,  in  the  Judg- 
ment of  the  defendant,  the  calling  of  the  elec- 
tion was  unnecessary  and  useless,  and  for 
that  reason  the  proclamation  should  not  Is- 
sue. The  statute,  however,  does  not  clothe 
the  mayor  with  any  discretionary  power,  and 
does  not  constitute  htm  a  Judicial  officer  to 
determine  the  propriety  or  necessity  of  call- 
ing the  election.  His  acts  in  the  premises  are 
simply  ministerial,  and  It  is  expressly  made 
bis  duty  upon  the  request  of  the  board  of 
education  forthwith  to  call  an  election  to  be 
conducted  in  all  respects  as  are  special  elec- 
tions for  city  officers  in  the  same  city.  The 
necessity  for  calling  the  election  or  the  Is- 
suing of  the  bonds,  or  whether  the  same.  If 
issued,  would  be  legal  or  otherwise,  is  not 
for  his  determination.  ThreadgiU  et  al.  v. 
Cross,  26  Okl.  403,  109  Pac.  558,  138  Am.  St 
Rep.  964. 

It  is  his  duty,  when  requested  by  the  board 
of  education,  to  issue  the  proclamation  and 
call  the  election,  and  to  cause  a  notice  to  be 
published  in  a  newspaper  as  provided  In  sec- 
tion 20,  supra.  If  for  any  legal  reason  the 
proclamation  presented  to  him  by  the  board 
of  education  is  unsatisfactory,  he  may  pre- 
pare another  in  conformity  to  the  statute. 

The  return  to  the  alternative  writ  falling  to 
show  any  cause,  the  peremptory  writ  was 
properly  ordered  by  the  trial  court 

The  Judgment  is  affirmed. 

PER  CLRIAM.    Adopted  in  whole. 
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RECOBPS  «t  al.  ▼.  SAVES.     (No.  8764.) 
(Supreme  CJourt  of  Colorado.     Dec  4,  1916.) 

1.  JUSnCES   OF  THK   FkAOK    9=>90— AOTIONS— 

Plbadinq. 
In  an  action  in  a  justice  court,  there  being 
no  pleadings,  the  plaintiff  is  entitled  to  recover 
if  tlie  evidence  establishes  an  indebtedness,  re- 
gardless of  the  form  of  action. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  306 ;  Dec.  Dig.  «=»80.] 

2.  Salss  ^»182(4)— Acceptance  and  Bbtxn- 
Tio»  OF  Goods— Evidence— QuEsnoNB  fob 

JUBT. 

Where  the  evidence  as  to  the  sale  was  un- 
disputed, and  plaintiffs  testified  that  the  goods 
were  not  returned,  but  defendant  offered  a  let- 
ter which  recited  that  they  had  been  returned, 
there  was  such  a  conflict  in  the  evidence  as  to 
require  submission  to  the  jur7. 

[Ed.  Note. — For  other  cases,  see  Sale*,  Cent. 
Diig.  i  495;  Dec.  Dig.  «=>182(4).] 

3.  Tbiai,    9=>173— Dibection    of    yXBDI01^- 
Submission  of  Cask. 

It  is  error  to  direct  a  verdict  for  defendant 
over  objection  of  plaintiff's  counsel  that  they 
have  not  rested  their  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  397;  Dec.  Dig.  <8=>173.] 

Error  to  Clear  Greek  County  Court;  Wal- 
ter S.  Hobbs,  Judge. 

Action  by  J.  L.  Records  and  T.  O.  Love- 
land,  copartners,  doing  business  under  the 
firm  name  of  the  Equitable  Manufacturing 
Company,  against  B.  A.  Eaves.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

Herman  B.  Grist,  of  Georgetown,  and 
George  S.  Berry,  of  Denver,  for  plaintiffs 
In  error.  F.  Ia  CioUom,  of  Idaho  Springs, 
for  defendant  in  error. 


TELLER,  J.  Plaintiffs  In  error  brought 
suit  in  a  justice  court  to  recover  the  pur- 
chase price  of  a  lot  of  Jewelry.  Judgment 
was  rendered  for  the  defendant,  from  wbidi 
an  appeal  was  taken  to  the  county  court 

[1  ]  On  the  trial  in  that  court  a  verdict  was 
directed  for  the  defendant  The  cause  Is 
here  for  a  review  of  the  Judgment  there 
entered.  There  were,  of  course,  no  pleadings, 
and  the  plaintiffs  were  entitled  to  recover 
if  the  evidence  established  an  indebtedness 
due  to  them  regardless  of  the  form  of  action. 

[2]  One  of  the  plaintiffs  testlded  that  the 
defendant  purchased  of  plaintiffs  goods  to 
the  amount  of  $187.60;  that  they  were  de- 
livered to  defendant,  retained  by  him,  and 
not  paid  for.  There  was  in  evidence  a  let- 
ter from  defendant  to-  plaintiffs  advising 
them  that  defendant  had  concluded  to  "with- 
draw from  the  proposition."  A  second  let- 
ter, dated  two  days  later,  acknowledged  re- 
ceipt of  the  goods,  and  announced  that  they 
had  been-  returned,  "as  the  stipulation  made 
with  your  salesman  was  that  the  order  was 


not  to  be  sent  for  60  days;  and  ^e  Intended 
making  out  an  entirely  different  order,  and 
had  he  explained  this  situation  to  yon,  yon 
would  not  have  gone  to  all  the  trouble." 
From  this  letter  the  jury  would  have  been 
Justified  in  concluding  that  the  defendant 
acknowledged  the  purchase,  and  complained 
only  of  a  too  early  delivery. 

Even  if  the  statement  in  the  letter  as  to 
tiiB  return  of  the  goods  be  taken  as  evidence 
of  their  return,  it  does  no  more  than  create 
a  conflict  of  evidence  on  that  point;  the 
testimony  of  one  of  the  plaintiffs  being  that 
the  goods  had  never  been  returned.  There 
was  undisputed  evidence  of  a  sale,  and  if  the 
goods  were  retained,  the  plaintiffs  were  en- 
titled to  recover  their  value.  Tbere  being 
a  conflict  of  evidence  as  to  the  return  of 
the  goods,  the  case  should  have  gone  to  the 
Jury.    TBie  direction  of  a  verdict  was  error. 

[S]  It  appears  further  that  the  verdict  was 
directed  over  the  objection  of  plaintiffs'  coun- 
sel that  they  had  not  yet  rested  their  case. 

Because  of  these  errors,  the  judgment  is 
reversed. 

Judgment  reversed. 

GABBERT,  a  J.,  and  UILL,  J^  concur. 


BUOY  et  al.  v.  ARDMORB  BRICK  &  TILE 

GO.    (No.  4152.) 

(Supreme  C!ourt  of  Oklahoma.     Oct  10,  1916. 

Petition  for  Rehearing,  Nov.  28,  1816.) 

/Byttahut  by  the  Court.) 

New  Tbial  *=>93— Grounds— "Unavoidable 
Oasuaj-tt"  and  Misfobtune. 
Judgment  was  rendered  against  plaintiffs  in 
error,  and  from  the  judgment  rendered  an  appeal 
was  attempted  to  be  prosecuted  to  the  Supreme 
Court;  case-made  being  duly  signed,  sealed,  and 
filed  in  the  trial  court  within  the  time  provided. 
Two  firms  of  lawyers,  living  at  different  points. 
represented  plaintiffs  in  error,  and  one  of  said 
firms,  after  said  case-made  was  settled  and  sign- 
ed, mailed  the  same  to  the  other  firm  of  attor- 
neys, with  request  that  such  attorneys  prepare 
the  petition  in  error  and  file  the  case-made  in 
the  Supreme  Court  The  said  case-made  was 
miscarried  by  the  mail  and  never  reached  the  at- 
torneys to  whom  it  was  sent,  and  the  said  caae- 
tnade  and  petition  were  not  filed  in  the  Supreme 
Court  within  the  time  provided  by  law  for  tak- 
ing an  appeal.  Thereafter,  in  accordance  with 
the  statute,  the  plaintiffs  in  error  filed  i>etition 
in  the  trial  court  in  which  said  judgment  was 
rendered,  praying  that  the  judgment  rendered 
be  vacated  and  a  new  trial  granted,  predicated 
upon  "an  unavoidable  casualty  and  misfortune 
preventing  the  parties  from  prosecuting  or  de- 
fending," and  setting  up  as  such  unavoidable 
casualty  and  misfortune,  the  loss  of  said  ease- 
made  in  the  mail.  Held,  that  the  loss  of  said 
case-made  in  the  mail  and  the  subsequent  failure 
to  file  the  same  in  the  Supreme  Court  witliin 
the  time  provided  by  law  was  not  such  "un- 
avoidable casualty  or  misfortune  as  entitled  the 
glaintiffs  in  error"  to  a  new  trial  of  the  cause 
1  which  said  judgment  was  rendered. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  f  189;    Dec.  Dig.  «=>93. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unavoidable  Casualty.] 


«»For  other  cas«a  see  same  topic  and  KBY-NUIIBER  In  all  Key-Numbered  Dl 
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Gommisslonen'  Opinion,  Division  Xo.  1. 
Error  from  County  Court,  Carter  County ;  M. 
F.  Winfrey,  Judge. 

Action  by  A.  P.  Bncy  and  others  against 
the  Ardmore  Brick  &  Tile  Company.  Judg- 
ment for  .defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Cruce  &  Potter,  of  Ardmore,  and  Eddleman 
&  Graham,  of  Marietta,  for  plaintiffs  la  er- 
ror. Johnson  &  McOlU,  of  Ardmore,  for  de- 
fendant in  error. 

COLLIER,  O.  This  is  an  action  brought 
by  the  plaintiffs  in  error  against  the  defend- 
ant in  error  to  vacate  a  Judgment  entered  in 
favor  of  defendant  in  error  and  against 
plaintiffs  in  error  on  the  21st  day  of  October, 
1911,  for  the  sum  of  $316,  with  interest  there- 
on from  the  16th  day  of  October,  1909,  and 
for  costs  ot  suit.  The  jwrties  hereto  will 
hereinafter  be  designated  as  they  were  in  the 
trial  court. 

The  unquestioned  evidence  is  that  the  de- 
fendants presented  a  case-made,  and  the  same 
was  duly)  settled,  signed,  and  filed  in  the 
trial  court  withht  the  time  prescribed   In 
said  order;    that  twol  firms   of  attorneys, 
Crnce  &  Potter,  composed  of  W.  L  Cruce  and 
W.  D.  Potter,  residents  of  the  dty  of  Ard- 
more in  said  county  of  Carter,  and  Eddle- 
man &  Graham,  composed  of  A.  Eddlemau 
and  3.   C.    Graham,   residents   of   Marietta, 
Love  county,  Okl.,  were  and  are  the  attorneys 
for  defendants ;  that  after  said  case-made  had 
been  duly  settled,  signed,  and  filed  as  afore- 
said, W.  I.  Cruce,  cm  the  10th  day  of  Feb- 
ruary, 1912,  mailed  the  same  to  Eddleman  & 
Graham,  at  Marietta,  Okl.;    that  said  case- 
made  was  Inclosed  in  an  envelope  properly 
addressed,  postage  thereon  being  fully  pre- 
paid,  and  said  case-made  deposited  in  the 
post  office  at  Ardmore,  Okl.,  with  a  letter 
addressed  to  said  Eddleman  &  Graham  re- 
guesting  that  they  prepare  a  petition  assign- 
ing  errors  to  the    Supreme   Court   of   the 
state  of  Oklahoma,  and  forward  the  case- 
made  to  and  file  the  same  with  the  clerk  of 
the  Supreme  Court  of  Oklahoma;   that  said 
£ddleman  &  Graham,  nor  either  of  them,  nev- 
er received  said  letter  or  said  case-made, 
bat  that  the  same  was  lost  or  miscarried  in 
the  mail;    that  if  said  Eddleman  &  Graham 
had  received  said  case-made  they  would  have 
prepared    a   proper   petition   in    error,    and 
would  have  transmitted  and  filed  said  case- 
made  with  the  clerk  of  the  Supreme  Court  of 
the  state  of  Oklahoma  within  the  time,  and 
would  have  perfected  the  appeal  of  these 
petitioners;   that  said  Cruce  &  Potter,  rely- 
ing up<»  Eddleman  ft  Graham  to  prepare 
petition  in  error  and  file  the  same  In  the  Su- 
preme Court,  believed,  and  had  a  right  to 
believe,  that  said  api>eal  had  been  perfected, 
and  did  not  know  that  said  case-made  had 
been  miscarried  and  lost  until  the  statutory 
time  had  expired  for  filing  same  in  the  Su- 


preme Court ;  that  said  Eddleman  &  Graham 
not  having  received  said  case-made,  nor  said 
letter,  believed  that  said  Cruce  &  Potter  had 
perfected  said  appeal  and  filed  said  case- 
made  In  the  Supreme  Court,  and  did  not 
know  that  the  saine  had  not  been  filed  until 
after  the  statutory  time  for  filing  same  in 
the  Supreme  Court  had  expired. 

There  was  evidence  also  tending  to  show 
that  the  defendants  had  a  defense  to  the  ac- 
tion In  which  said  judgment,  which  it  was 
sought  to  set  aside,  was  rendered.  The  case 
was  tried  to  the  Court,  and  a  judgment  ren- 
dered denying  the  vacation  of  the  judgment 
rendered,  and  refusing  the  defendants  a  new 
trial. 

Within  the  statutory  period,  motion  was 
made  for  a  new  trial  of  the  action  of  the 
court  in  refusing  to  vacate  the  judgment 
rendered  and  grant  a  new  trial,  which  was 
overruled  and  duly  excepted  to.  To  re- 
verse the  judgment  denying  the  vacation  of 
the  judgment  rendered,  and  refusal  of  the 
court  to  grant  defendant  a  new  trial,  thla 
appeal  is  prosecuted. 

This  action  is  a  statutory  one,  and  the 
right  to  a  new  trial  in  the  cause  is  predicated 
"upon  unavoidable  casualty,  or  misfortune 
preventing  the  parties  from  prosecuting  or 
defending."  The  question  of  the  validity  of 
defense  to  the  action  in  which  the  judgment 
was  rendered  we  think  unnecessary  to  con- 
sider, as  the  grounds  upon  which  a  new  trial 
of  the  cause  is  urged  is  not  sustained  by  the 
evidence. 

We  do  not  think  that  the  failure  of  the 
attorneys  to  file  within  the  proper  time  the 
appeal  in  the  Supreme  Court,  due  to  the 
failure  of  one  set. of  attorneys  to  receive  the 
case-made  by  reason  of  failure  of  the  mail  to 
deliver  the  same,  is  such  "an  unavoidable 
casualty"  as  is  provided  by  the  statute  uiion 
which  to  predicate  a  new  trial,  especially 
in  view  of  the  fact  that  such  unavoidable 
casualty,  in  order  to  be  available,  must  have 
occurred  in  the  trial  in  which  judgment  was 
rendered. 

In  Farmers'  ft  Merchants'  Bank  v.  Welbom 
et  al.,  32  Okl.  1, 121  Pac.  620,  It  is  held: 

"The  fact  that  the  stenographer,  who  took  the 
testimony  at  a  trial,  loses  his  notebook  and  la 
unable  to  make  a  transcript  thereof  for  the 
losing  party,  is  not  sufficient  ground  for  a  new 
tTiaV'  MarshaU  v.  Marshall,  7  Okl.  240,  64 
Pac.  461. 

In  J.  H.  Butts  et  aL  ▼.  Emma  E.  Anderson 
et  al.,  19  Okl.  367,  91  Pac.  906,  It  is  held: 

"The  district  court  is  only  authorized  to 
grant  a  new  trial  for  the  causes,  and  in  the 
manner  set  forth  in  the  statute,  and  it  is  mani- 
fest and  material  error  to  grant  a  new  trial 
when  the  complaining  party  is  unable  to  procure 
any  one  who  can  transcribe  a  deceased  stenog- 
rapher's notes  of  the  trial." 

We  are  of  the  opinion  that  the  court  did 
not  commit  error  In  its  refusal  to  set  aside 
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the  judgmoit  rendered  and  to  grant  a  sew 
trial,  and  that  this  cause  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 

Petition  for  Rehearing. 
COLLTER,  C.    The  petition  for  rehearing 
in  this  case  is  predicated  upon  the  averment 
that  snbsection  9  of  section   5033,   Revised 
Laws  of  Oklahoma  1910,  was  not  called,  by 
brief  of  plaintiffs  In  error,  to  the  attention  of 
the  court,  and  was  overlooked  by  the  court 
Subsection  9  of  said  section  5033  reads: 
"When  without  fault  of  complaining  party,  it 
becomes  impossible  to  make  case-made." 

It  is  true  that  subsection  9  of  section  6033 
was  not  called  to  the  attenticm  of  the  court, 
but  in  fact  was  not  overlooked  by  the  court 
The  facts  of  the  petition  under  review  show 
conclusively  that  subsection  9  has  no  field  of 
oiteratlon  in  the  instant  petition,  as  said  sub- 
section relates  alone  to  making  a  case-made. 
In  the  Instant  case,  the  case-made  was  not 
only  made,  but  duly  certified  by  the  trial 
Judge  and  attested  by  the  clerk  under  seal  of 
the  court,  and  lost  In  the  mail  while  in  trans- 
it from  one  to  another  of  the  plaintiffs'  at- 
torneys. 

The  misfortune  of  being  denied  a  review 
et  this  cause  upon  its  merits,  that  oomea  to 
the  plaintiffs  in  error,  is  not  "due  to  the 
Impossibility  of  making  the  case-made,"  but 
failure  to  file  the  case-made  together  with 
petition  in  error  in  this  court  within  the 
statutory'  time,  due  to  the  fact  that  plaintiffs 
In  error  had  two  sets  of  lawyers,  residing  in 
different  towns,  each  of  whom  relied  upon  the 
other  to  file  said  case-made  and  petition  in 
error  in  this  case.  We  are  not  informed,  and 
have  not  been  directed  to  any  law,  that  un- 
der the  facts  of  said  petition,  that  subsection 
9  of  section  50.33  could  be  Invoked  as  entitling 
the  plaintiffs  In  error  to  a  new  trial  in  this 
case.  Failure  to  secure  a  review  of  this  case 
upon  its  merits  may  work  a  hardship,  but 
with  this  we  have  nothing  to  do.  We  are  to 
construe,  but  not  make,  laws. 

Finding  no  grounds  upon  which  a  rehear- 
ing in  this  case  should  be  granted,  i>etitlon 
for  rehearing  is  hereby  denied. 

PER  CURIAH.    Adopted  in  whole. 


HUBBARD  V.  MEEK  et  aL     (No.  4686.) 

(Supreme  Court  of  Oklahoma.     July  11,  1916. 

Rehearing  Denied  Nov.  28, 1916.) 

(Byllaiui  by  the  Court.) 

t,  Appeai.  and  Ebbob  @=3567(1)— Reoobd  — 

Case-Made— Settlement. 
In  the  absence  of  a  waiver  by  the  defendants 
in  error,  a  case-made,  signed  and  settled  by 
the  trial  court  before  the  expiration  of  the  time 
granted  for  suggestion  of  amendments,  is  a  nol- 
Bty. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2615-2518,  252(K-2522; 
Dec.  Dig.  i8=>5e7(l).] 


2.  Appeal  aitd  SimoB  «=3568— Bjbcori>— Casi- 
Madb— Settlement. 
Where  no  notice  of  the  time  of  settlement  of 
a  case-made  is  given  or  waived,  and  there  is  n* 
appearance  of  tns  opposite  party,  either  in  per- 
son or  by  counsd,  a  case-made  so  settled  m  a 
nullity,  and  no  jurisdiction  is  vested  in  this 
conrt  to  dedde  any  question  arising  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }g  2523-2629;  Dec.  Dis.  «=> 
668.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  J.  F.  Hubbard  against  May  Medc, 
administratrix  of  the  estate  of  M.  H.  Meek, 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Dismissed. 

T.  G.  Cutlip,  of  Tecumseh,  for  plaintiff  in 
error.  W.  S.  Pendleton  and  H.  H.  Smith, 
both  of  Shawnee,  and  G.  A.  Outcelt,  oC 
Tecumseh,  for  defendants  in  error. 

DAVIS,  a  [1,2]  The  verdict  of  the  Jury 
was  returned  in  the  case  and  filed  on  Jnly  20, 
1912 ;  motion  for  a  new  trial  was  filed  by  the 
defendants  on  July  22,  1912,  Judgment  w&s 
rendered  by  the  court  on  October  17,  1912, 
and  on  the  same  day  the  motion  for  a  new 
trial  was  overruled.  The  Judgment  was  filed 
in  the  trial  court  October  30,  1912.  On  the 
17th  of  October,  1912,  an  order,  granting  the 
defendants,  for  good  cause  shown,  30  days  In 
which  to  make  and  serve  case-made  and  10 
days  in  which  to  suggest  amendments,  and  the 
same  to  be  settled  and  signed  on  5  days'  notice 
in  writing  by  either  party  was  made  by  the 
court  Thus  it  will  be  readily  seen  frcan  the 
above  and  foregoing  that  the  defendants  bad 
10  days  after  the  16th  day  of  November,  1912, 
or  until  November  26, 19t2,  In  which  to  suggest 
corrections  and  amendments  to  the  case-made, 
unless  they  saw  fit  to  waive  same.  There  is 
no  waiver  on  the  part  of  the  defendants  or 
any  of  them  as  to  the  suggestion  of  correct- 
tions  and  amendments  to  this  case-made,  ab- 
solutely none.  There  Is  no  notice  to  tbem. 
or  either  of  them,  of  the  settling  and  sisning 
of  said  case-made — none.  There  is  nothing  in 
this  record  to  show  that  the  defendants  were 
present  In  person  or  by  counsel  when  the 
same  was  settled  and  signed  by  the  trial 
Judge — nothing.  Service  of  the  case-made 
by  acceptance  was  had  on  counsel  of  record 
for  two  of  the  defendants  on  October  25,  1912, 
and  for  two  of  the  defendants  on  October  26, 
1912.  The  trial  Judge  settled  and  signed  the 
case-made  on  November  22,  1912.  Under 
these  conditions  and  circumstances,  and  as  is 
plainly  manifest,  the  court  settled  and  signed 
the  case-made  herein  4  days  before  the  time 
had  expired  as  granted  by  the  trial  court  In 
which  defendants  were  aUowed  to  make  their 
suggestions  of  corrections  and  amendments 
thereto. 

"In  the  absence  of  a  waiver  by  Qie  defendant 
in  error  a  case-made,  signed  and  settled  by  the 
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trial  court  before  the  expiration  of  the  dme 
granted  for  eoggestion  of  ameodments,  la  a 
nullity.  •  •  •  The  rule  in  this  state,  as  laid 
down  in  Cummings  t,  Tate,  147  Pac.  804,  la 
that  the  defendant  in  error  is  entitled  to  the 
full  time  allowed  for  the  luggestion  of  amend- 
ments after  the  expiration  of  the  time  allowed 
for  making  and  serving  the  case-made,  unless  he 
waives  the  same,  and  from  an  examination  of 
the  re«ord  in  this  case  we  are  confident  that  the 
same  cornea  within  the  rule  above  laid  down; 
that  is,  that  the  full  time  allowed  for  the  sug- 
gestion of  amendments  after  the  expiration  of 
the  time  allowed  for  making  and  serving  case- 
made  has  not  been  given,  and  that  the  record 
does  not  show  a  waiver  of  the  suggestion  of 
amendments.  The  cause  should  therefore  be 
dismissed." .  Deep  Red  Oil  Co.  ▼.  Shortrldge  et 
ux.  (not  yet  officially  reported  in  the  Oklahoma 
State  Reports)  156  Pac.  873;  Deep  Red  OU 
Co.  V.  Owen  et  ux.  (not  yet  official&  reported 
in  the  Oklahoma  State  Reports)  166  Pac.  874. 

"Where  no  notice  of  the  time  of  settlement  of 
a  case-made  is  given  or  waived,  and  there  is 
no  appearance  of  the  opposite  party  either  in 
person  or  by  counsel,  a  case-made  so  settled  is 
a  nullity,  and  no  jurisdiction  is  vested  in  this 
court  to  decide  any  question  arising  thereon." 
Tracy  et  al.  v.  Dennis,  46  Okl.  208,  145  Pac. 
772;  Moore  v.  Howard  Mercantile  Co.,  40  OkL 
491,  139  Pac  624;  Wyant  v.  Wheeler,  38  OkL 
68,  132  Pac.  137;  Symns  Gro.  Co.  et  al.  ▼. 
Bumham,  Hanna,  Munger  &  Co.,  6  OU.  222, 
47  Pac.  1060. 

"It  is  a  well-establiAed  role  that  if  no  no- 
tice of  the  time  of  settlement  is  given,  or  waiv- 
ed, and  there  is  no  appearance  of  the  opposite 
party,  either  in  person  or  by  counsel,  the  case 
so  settled  ia  a  nullity."  New  Trials  and  Ap- 
peals, Kan.-OkL  p.  200;  Railway  Co.  v.  Wing- 
field,  16  Kan.  217;  Weeks  v.  Medler,  18  Kan. 
426;  Railway  Co.  ▼.  Roach,  IS  Kan.  592; 
Gross  V.  Funk,  20  Kan.  666 :  Shadwell  v.  Ham- 
ilton. 24  Kan.  266;  Boot  &  Shoe  Co.  y.  Martin, 
45  Kan.  766,  26  Pac.  424;  Safford  t.  Tamer, 
63  Kan.  728.  37  Pac.  121 ;  Bridge  Ca  T.  Fowl- 
er 66  Kan.  17,  39  Pac.  727;  Christie  ▼.  Carter, 
66  Kan.  166,  42  Pac.  708;  Railway  Co.  t. 
Greenwood,  1  Kan.  App.  330,  41  Pac.  226; 
Rhoades  v.  Rhoades.  6  Kan.  App.  739,  60  Pac. 
972;    Baker  v.  Hall.  29  Kan.  617. 

These  questions  g<4ng  to  the  jarlsdlctioii 
of  this  court  on  api)eal,  under  the  law,  should 
be  raised  by  the. court  sua  sponte.  V.  3. 
Howard  et  al.  v.  Freeman  Arkansaw  et  al., 
No.  6648  (Okl.)  168  Pac.  437  (not  yet  officUlly 
reported),  and  anthorlties  therein  c(Hlected 
and  cited. 

This  appeal  and  proceedings  in  error  are 
therefore  dismissed. 

PER  CURIAM.    Adopted  In  whole. 


FESSLER  V.  STATB.     (No.  A-234S.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

26,  1916.) 

(SyValiu  ly  the  Court.) 
1.  CRniiNAL  Law  «=3l3— Poweb  of  LxoisIiA- 

TUBE. 

The  Legislature  in  creating  an  offense  may 
define  it  by  a  particular  descnption  of  the  act 
or  acts  constituting  it,  or  it  may  define  it  as 
any  act  which  produces,  or  is  reasonably  calcu- 
lated to  produce,  a  cerUiin  defined  or  described 
result. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  {|  13,  14 ;   Dec.  Dig.  «=s>13.] 


2.  IxwDirass  «a>5-*CBiiai?Ai,  PBOSECimoN— 

INFOBMATION. 

An  information  based  on  section  2793,  Rev. 
Laws  1910,  which  provides  that  any  person  who 
willfully  and  wron^ully  commits  any  act  which 
grossly  disturbs  the  public  peace,  or  whidi 
openly  outrages  public  decency  and  is  injuri- 
ous to  imbllc  morals  is  guilty  of  a  misdemeanor, 
and  which  charges  that  the  defendant,  a  mar- 
ried man,  and  well  known  to  the  general  public 
as  being  a  married  man,  did,  lasciviously  asso- 
ciate in  public  and  private  with  an  unmarried 
female,  about  18  j;ears  of  age,  and  did  openly 
and  publicly  go  with  and  accompany  the  said 
female  on  and  about  the  streets  and  other  pub- 
lic places  in  such  a  manner  and  under  such 
conditions  as  to  be  injurious  to  public  decency 
and  public  morals,  and  that  he  did  then  and 
there  openly  and  publidir  go  witb  and  accom- 
pany said  female  to  certain  rooms,  and  did  lock 
himself  in  said  rooms  with  the  said  female  for 
the  puriMse  of  committing  lascivious,  lewd,  im- 
moral, and  indecent  acts,  all  of  which  said  open, 
public,  and  notorious  conduct  and  acts  of  the 
said  defendant  with  and  toward  the  said  female 
did  then  and  there  grossly  disturb  the  public 
peace,  openly  outrage  public  decency,  and  in- 
jure public  morals,  Is  sutHdent  to  charge  an  of- 
fense under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Lewdness, 
Cent  Dig.  tj  7-12;    Dec.  Dig.  «=96.] 

Appeal  from  Coonty  Court,  Custer  County; 
J.  C.  McKnlght,  Judge. 

O.  J.  Fessler  was  convicted  of  a  misde- 
meanor, and  appeals.    Affirmed. 

A.  J.  Welch,  of  Clinton,  for  plaintiff  ia 
error.  R.  McMillan,  Asst.  Atty.  Gen.,  fOr 
the  State. 

DOYLE,  P.  3.  The  plaintiff  In  error  was 
convicted  of  a  violation  of  section  2793,  Rev. 
Laws,  which  is  as  follows: 

"Any  person  who  willfully  and  wrongfully 
commits  any  act  which  grossly  injures  the  pei> 
son  or  property  of  another,  or  which  groestar 
disturbs  the  public  peatx  or  healthy  or  which 
openly  outrages  pubbc  decency  and  is  injurious 
to  public  morals,  although  no  punishment  is 
expressly  prescribed  therefor  by  this  chapter,  is 
guilty  of  a  misdemeanor." 

Hhe  jury  failed  to  fix  the  punishment  He 
was  adjudged  to  pay  a  fine  of  $100,  and  he 
appeals. 

[2]  The  Information  after  alleging  time  and 
venue  charged  that: 

He  did  "openly,  wiUfnlly,  wrongfully,  and  un- 
lawfully commit  acts,  in  the  presence  of  and 
among  divers  and  sundry  persons  in  said  county 
and  state,  which  did  then  and  there  grossly  dis- 
turb the  public  peace,  openly  outrage  public  de- 
cency, and  injure  public  morals  in  the  manner 
and  form  as  follows,  to  wit:  The  said  C.  3. 
Fessler,  being  a  married  man  residing  with  his 
family  in  said  county  and  state,  and  well  known 
to  the  general  public  as  being  a  married  man 
and  a  man  with  a  family,  did  then  and  there 
meet  and  lasciviouidy  associate,  in  public  and 
private,  with  one  S^oy  Atkins,  an  unmarried 
female  about  18  years  of  age,  and  not  the  wife 
of  the  said  C.  J.  Fessler,  and  did  th«i  and  there 
openly  and  publicly  go  with  and  accompany 
the  said  Floy  Atkins  on  and  about  the  streets 
of  the  city  of  Clinton,  OkL,  and  other  public 
places,  in  such  a  manner  and  under  such  condi- 
tions aforesaid  as  to  be  injurious  to  public  peace, 
public  decency,  and  public  morals,  and  did  then 
and  there  openly  and  publicly  go  with  and  ac- 
company the  said  Floy  Atkins  to  certain  rooms 
in  the  First  State  Bank  Building  and  in  the 
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Thnrman  Building,  both  in  tihe  said  dty  of 
Clinton,  and  did  then  and  there  openly  and  pub- 
licly, in  the  presence  and  hearing  of  divers  and 
sundry  persons,  lock  himself  in  said  rooms  to- 
gether with  the  said  Floy  Atkins  for  the  pur- 
pose of  committing  lAsciyious,  lewd,  immoral, 
and  Indecent  acts  and  prostitution.  All  of  said 
open,  public,  and  notonous  acts  and  conduct  of 
the  said  C.  J.  Fessler  with  and  toward  the  said 
Floy  Atkins  did  then  and  there  grossly  disturb 
the  j^ubllc  peace,  openlv  outrage  public  decency, 
and  mjure  public  morals,  as  aforesaid,  contrary 
to,"  etc. 

A  demurrer  was  interposed  to  this  infor- 
matloii  on  the  ground  that  the  fkcts  stated 
do  not  constitute  a  public  oflense.  The  first 
assignment  of  error  is  based  on  the  action  of 
the  court  In  OTerrullng  said  demurrer.  Ob- 
viously the  Informatlou  is  subject  to  criticism 
for  redundance  and  unnecessary  repetition, 
but  the  facts  stated  are  clearly  sufficient  to 
charge  a  violation  of  the  provision  of  the 
Penal  Code  above  quoted.  Our  Code  of  Crim- 
inal Procedure  provides  that  no  Information 
is  insufficient  by  reason  of  a  defect  or  imper- 
fection In  mattCT  of  form  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits.  Section 
5747,  Kev.  Laws. 

The  only  other  contention  that  we  deem 
worthy  of  notice  is  that  the  evidence  Is  in- 
sufficient to  sustain  the  verdict  The  facts 
which  the  testimony  of  numerous  witnesses 
tended  to  show  were  that  the  defendant,  a 
married  man,  living  with  his  family,  con- 
sisting of  his  wife  and  one  child,  in  the  town 
of  Clinton,  and  Floy  Adklns,  a  girl  17  years 
old,  who  lived  with  her  parents  in  the  town 
of  Clinton,  were  often  together,  automobile 
riding  in  and  around  the  town  of  Clinton; 
that  the  father  of  the  girl,  while  looking 
for  her,  fonnd  her  riding  with  the  defendant 
in  his  automobile  about  10  o'clock  at  night 

Miss  Floy  Adklns  testified  that  she  went 
riding  with  the  defendant  in  his  "auto"; 
that  the  defendant  made  her  a  present  of  a 
bracelet  some  two  weeks  before  his  arrest, 
which  had  her  name,  "Floy,"  engraved  on  it; 
that  She  was  in  the  defendant's  room  with 
him  when  the  deputy  sheriil  and  others  at- 
tempted to  enter  the  room ;  that  she  did  not 
know  that  the  door  was  locked;  that  she 
went  there  to  look  at  some  pictures  and  to 
tell  him  that  her  father  did  not  want  her  to 
go  with  him ;  that  the  defendant  never  made 
love  to  her;  and  that  his  conduct  toward 
her  was  not  Improper. 

Tom  Polk  testified  that  he  had  a  room  rent- 
ed in  both  buildings,  and  that  the  defendant 
occupied  these  rooms  with  him  and  paid  half 
the  rent;  that  witness  used  the  rooms  to 
sleep  in;  that  he  saw  the  defendant  with 
Floy  Adkins  in  their  room  in  the  Thurman 
Building;    that  he  tiad  seen  the  defendant 


and  this  girl  out  together  at  other  places  in 
both  town  and  country,  yet  he  never  saw  any- 
thing improper  in  their  conduct 

The  defendant  aa  a  witness  on  hla  own  be- 
half testified  that  he  Is  a  real  estate  agent 
in  the  town  of  Clinton;  that  he  occupied  a 
room  in  the  State  Bank  Building,  and  pre- 
viously to  that  a  room  in  the  Thurman  Build- 
ing ;  that  he  and  Tom  Polk  occupied  the  same 
rooms  and  divided  the  rents  between  tbem; 
that  he  was  at  each  of  these  rooms  when 
they  were  visited  by  Miss  Floy  Adklns ;  that 
she  telephoned  to  him  tu  the  Thurman  Build- 
ing that  she  wanted  to  see  him  about  some 
pictures,  and  another  time  she  telephoned  to 
him  that  she  had  something  to  tell  him,  and 
he  told  her  to  go  to  his  office  and  he  would 
come;  that  the  office  is  used  by  Tom  Polk 
as  a  sleeping  room,  but  the  furniture  belongs 
to  the  defendant,  and  he  pays  half  of  the 
rent;  that  this  girl  was  in  the  room  with 
him  when  the  deputy  sheriff  and  others  de- 
manded that  he  open  the  door.  He  admitted 
that  he  had  often  taken  Miss  Adklns  riding 
in  his  automobile,  and  that  he  bought  her  tlie 
bracelet  and  had  it  engraved,  and  this  after 
he  had  learned  of  her  father's  objections  to 
his  conduct  with  her,  but  denied  that  there 
was  anything  improper  In  their  relations. 

Thus  it  appears  that  this  is  a  case  In  wbldi 
the  essential  and  controlling  facts  are  with- 
out dilute. 

[1]  In  the  case  of  Stewart  v.  State,  4  OkL 
Or.  664,  109  Pac.  248,  82  L.  B.  A.  (N.  S.)  5a5, 
this  court,  having  under  consideration  the 
question  of  the  validity  of  this  provision  of 
the  Penal  Code,  held  that  the  Legislature, 
in  creating  an  offense,  may  define  it  by  a 
particular  description  of  the  act  or  acts  con- 
stituting It  or  it  may  define  It  as  any  act 
which  produces,  or  is  reasonably  calculated  to 
produce  a  certain  defined  or  described  re- 
sult and  that  this  statute  is  not  void  for  un- 
certainty as  to  what  acts  the  Legislature 
thereby  Intended  to  penalize. 

We  think  the  common  sense  of  the  com- 
munity as  well  as  the  sense  of  decency,  pro- 
priety, and  morality  which  most  people  en- 
tertain is  sufficient  to  apply  the  statute  to 
each  particular  case,  and  point  out  what  par- 
ticular conduct  ls_  rendered  criminal  by  It 
That  the  conduct'  of  which  the  defendant 
stands  charged  and  convicted  is  rendered 
criminal  by  this  statute  is  so  Indubitably  In- 
dicated by  both  common  sense  and  common 
morality  as  to  make  any  argument  in  sap- 
port  of  such  conclusion  wholly  superfluous. 

Having  carefully  examined  the  record  In 
this  case,  and  finding  no  material  error,  the 
commitment  and  Judgment  Is  afSrmed. 

ABMSTBOKa  and  BBBTT,  JJ.,  concur. 
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(SHANNON  V.  STATE.     (No.  2114.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Nov.  28,  1916.) 

(Byllahu*  by  ih«  Court.) 

1.  Cbimiwal  Law   e=5>75S(2)— BJmbezzuemewt 

®=>44(1)— TbIAL— DiKECTION     OF     VEBDIOT— 

SumciENCY  or  Evidencb. 
When  the  evidence  introduced  npon  the  trial 
of  a  person  Indicted  or  informed  against  for 
crime  fails  to  disclose  the  commission  of  a  pub- 
lic offense,  the  court  should  advise  the  jury  to 
return  a  verdict  of  not  trnilty,  for  the  reason 
that  a  verdict  of  guilty  would  be  contrary  to 
both  the  law  and  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent.  Dig.  H  1T27,  1729;  Dec.  Dig.  <S=» 
763(2);  Embezzlement,  Cent.  Dig.  S|  67,  70; 
Dec  Dig.  <S=»44(1).] 

2.  Embbzzxxuknt  «s9ll(l)  —  Elements  of 
Offense— FRAUDULENT  Contexbion. 

A  fraudulent  conversion  is  an  essential  ele- 
ment of  the  crime  of  embeczlement 

[Ed.  Note. — For  other  cases,  see  Embezzlement, 
Cent.  Dig.  $  9;   Dec.  Dig.  «=»11(1).] 

Appeal  from  District  Court;  Grady  Coun- 
ty;  Frank  M.  Bailey,  Jndge. 

E.  W.  Shannon  was  convicted  of  embez- 
zlement, and  appeals.  Eeversed  and  re- 
manded, v^th  directions  to  dismiss. 

F.  E.  Riddle,  of  Chickasha,  and  O.  F.  Dyer, 
of  Geary,  for  plaintiff  in  error.  C.  J.  Daven- 
port, Asst.  Atty<  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
E.  W.  Shannon,  was  convicted  at  the  Janu- 
ary, 1913,  tenn  of  the  district  court  of  Grady 
county,  on  a  <^arge  of  embezzlement,  and 
his  punishment  fixed  by  Judgment  of  the 
court  at  imprisonment  in  the  state  peniten- 
tiary for  one  year  and  one  day.  From  the 
Judgment  of  conviction  In  the  trial  court,  the 
plaintiff  in  error  prosecutes  this  appeal,  and 
the  principal  ground  upon  which  he  relies  for 
a  reversal  is  that  the  verdict  of  the  Jury  Is 
contrary  to  law  and  to  the  evidence. 

It  appears  that  a  corporation  known  as  the 
Southwestern  Wholesale  Grocery  Company 
was  organized  at  Chickasha  In  1908;  that 
the  plaintiff  in  error  invested  $5,000  in  the 
capital  stock,  Henry  Obersteln  $5,000,  H.  B. 
Spencer  $2,000,  R.  L.  Richards  $1,000,  C.  M. 
Holllngsworth  $2,000,  and  3.  B.  Harper  $5,000. 
Harper  was  elected  president  and  had  charge 
of  the  management  of  the  business.  Plain- 
tiff In  error,  Shannon,  was  elected  secretary 
and  treasurer,  and  was  also  one  of  the  acOve 
officers  of  the  corporation. 

At  the  beginning  of  business  In  October, 
1908,  certain  of  the  oflBcers  and  directors  open- 
ed accounts  between  themselves  and  the  cor- 
poration, among  them  the  plaintiff  in  error. 
All  of  the  merchandise  and  money  drawn  from 
the  corporation  by  the  plaintiff  in  error  was 
charged  to  his  account  at  the  time  the  same 
was  drawn.  The  salaries  were  credited  to  the 
respective  accounts  of  those  drawing  them 
from  time  to  time  as  the  same  became  due. 

It  appears  that  the  plaintiff  In  error  drew 


the  checks  for  the  payment  of  all  bills  and 
accounts.  The  account  between  the  corpora- 
tion and  the  plaintiff  in  error  was  carried 
from  the  day  the  business  was  opened  until 
it  was  closed,  a  period  of  three  or  four  years. 
There  is  no  irregularity  In  the  account  and 
no  contention,  so  far  as  we  can  discern  from 
the  evidence,  that  any  sum  of  money  or  any 
merchandise  was  ever  taken  from  the  cor- 
poration by  the  plaintiff  in  error,  except  such 
items  as  were  charged  to  his  account  at  the 
time  taken. 

When  the  business  was  finally  dissolved, 
3.  B.  Harper  was  appointed  trustee  to  wind 
up  its  affairs.  At  the  time  of  the  appoint- 
ment of  the  trustee,  the  plaintiff  in  error 
was  indebted  to  the  corporation  In  a  sum 
amounting  to  about  $1,200.  Harper,  as  trus- 
tee, took  the  note  of  the  plaintiff  In  error 
in  settlement  of  his  account.  The  trustee 
was  appointed  the  latter  part  of  1910  or  the 
first  part  of  1911.  In  December,  1911,  the 
trustee,  Haiper,  died,  and  H.  B.  Spencer  was 
appointed  to  succeed  blm.  Spencer  and  Shan- 
non were  unfriendly.  It  appears  that  Shan- 
non had  participated  In  a  meeting  of  the 
board  of  directors  that  ousted  Spencer  from 
the  directorate. 

During  the  year  1912,  Spencer,  Hollings- 
worth,  and  Richards,  all  of  whom  were  orig- 
inal stockholders  in  the  corporation,  appear- 
ed before  the  grand  Jury  and  sought  to  have 
the  plaintiff  in  error  indicted,  but  the  grand 
Jury  refused  to  indict  him.  About  the  same 
time,  tBe  county  attorney  of  Grady  county 
was  consulted  by  these  witnesses  with  the 
view  of  prosecuting  the  plaintiff  in  error. 
The  county  attorney  refused  to  prosecute  the 
plaintiff  in  error  at  the  public  expense.  Lat- 
er, however,  the  prosecution  was  instituted. 
A  short  time  prior  to  the  dissolution  of  the 
business,  the  plaintiff  in  error,  who  had  been 
connected  with  the  same  since  it  started,  was 
ousted  as  manager  and  treasurer,  and  C.  M. 
Holllngsworth,  one  of  the  prosecuting  wit- 
nesses, was  substituted  in  his  stead.  The 
plaintiff  in  error  was  continued  as  book- 
keeper. 

[1]  A  review  of  the  record  Impels  one  to 
the  conclusion  that  this  prosecution  was  re- 
sorted to  solely  for  the  reason  that  the  plain- 
tiff in  error  failed  to  pay  the  $1,200  note  due 
the  corporation.  At  all  times  the  books  of 
the  corporation  showed  the  status  of  its  af- 
fairs. The  directors  at  all  times  knew,  or 
should  have  known — it  was  their  duty  to 
know — the  existence  of  its  relationship  be- 
tween Its  customers  and  itselt  The  testi- 
mony given  by  the  prosecuting  witnesses  in- 
dicates clearly  that  there  was  no  effort  on 
the  part  of  the  plaintiff  In  error  at  any  time 
to  mislead  the  board  of  directors  or  any 
officer  or  stockholder  as  to  the  facts,  and 
neither  of  the  prosecuting  witnesses  pointed 
out  a  single  transaction  in  his  testimony 
which  indicates  that  plaintiff  in  error,  Shan- 
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non,  was  endeavorlns  to  fraudulently  appro- 
priate the  assets  of  the  company  to  lUs  own 
use  and  l>eneflt  In  fact,  there  Is  a  total  ab- 
sence of  the  fraudulent  intent  required  un- 
der the  law  to  constitute  the  crime  of  em- 
bezzlement The  relation  was  clearly  that 
of  debtor  and  creditor.  Extracts  from  the 
testimony  of  the  prosecuting  witnesses  clear- 
ly Indicate  that  fact  to  our  minds. 

Witness  Spencer,  among  other  things,  tes- 
tified as  follows: 

"Q.  What  position  have  yon  held  with  the  cor- 
poration yourself?  A.  Director.  Q.  What  ia 
your  official  position  at  this'  time?  A.  I  was  ap- 
pointed trustee  to  wind  up  the  business,  after 
Mr.  Harper's  death.  Q.  What  position  do  you 
hold  at  this  time?  A.  Trustee,  appointed  by 
the  court.  Q.  What  was  Mr.  Holiingsworth'a 
position  with  that  corporation  when  he  went 
in?  A.  We  put  him  in  there  as  manager  and  to 
oversee  it  Q.  Was  this  defendant  employed 
there  at  that  time?  A.  Tes,  sir;  he  was.  Q. 
At  the  time  Mr.  Hollingsworth  went  in  as  man- 
ager of  the  concern,  from  then  on  what  was  this 
defendant's  position  there?  A.  Bookkeeper.  Q. 
At  the  time  Mr,  Hollingsworth  went  in  there 
as  manager  were  you  a  stockholder  and  director 
of  that  corporation?  A.  Yes,  sir.  Q.  At  that 
time,  I  will  ask  yon  if  this  defendant,  B.  W. 
Shannon,  as  secretary  and  treasurer  of  that 
corporation,  made  a  financial  statement  of  that 
corporation  to  the  board  of  directors?  A.  He 
did.  Q.  In  which  it  showed  the  liabilities  and 
the  asRets  of  the  corporation?  A.  He  did.  Q. 
Mr.  Spencer,  have  you  any  other  record  that 
shows  a  statement  about  that  time  to  that  cor- 
poration? A.  I  have  a  note  in  my  possession 
given  to  J.  B.  Harper  for  $1,200.  I  don't  know 
what  it  was  given  for.  Q.  Where  did  you  get 
that  note?  A.  I  found  it  in  the  papers  I  got 
from  Mr.  Harper.  Q.  Have  you  ever  presented 
that  note  for  payment?  A.  Yes,  sir;  I  went  to 
Oklahoma  City  to  see  Mr.  Shannon  about  it,  and 
he  said  he  could  not  pay  anything  on  it.  Q. 
At  that  time  state  whether  or  not  he  admitted 
or  denied  the  execution  of  that  note.  A.  He 
did  not  deny  it;  he  just  said  be  could  not  pay 
it.  Q.  How  many  times  have  you  seen  him 
on  those  occasions?  A,  I  went  there  on  but 
one  occasion;  maybe  twice.  Q.  Have  you  any 
other  record  which  shows  his  standing  with 
that  corporation?  A.  There  is  a  trial  balance 
there  he  got  off.  Q.  Who  made  it  out?  A.  Mr. 
Shannon  did,  I  suppose.  He  is  the  only  one 
who  had  charge  of  the  books.  Q,  Where  did 
you  get  it?  A.  In  the  papers  I  got  from  Mr. 
Harper  after  his  death.  Q.  Does  that  state- 
ment show  any  indebtedness  of  this  defendant, 
B.  W.  Shannon,  to  the  Southwestern  Wholesale 
Grocery  Company?  A.  Yea,  sir;  an  indebted- 
ness of  $1,200.  Q.  And  Mr.  Shannon  got  that 
up?  A.  Xes,  sir;  and  there  is  a  line  drawn 
through  it  and  says  'note.'  Q.  And  when  did 
you  get  it?  A.  After  I  Was  appointed  trustee. 
Q.  Mr.  Spencer,  have  yon  any  other  statement 
here  which  shows  his  standing  with  tliat  corpo- 
ration abont  that  time?  A.  At  different  times 
down  to  that  date  I  have.  Q.  State  to  the  court 
and  jury  whether  or  not  the  one  you  have  iden- 
tified here  as  being  his  standing  with  the  corpora- 
tion was  the  last  statement  he  ever  rendered  the 
corporation.  A,  Tea,  sir.  Q.  Whose  handwrit- 
ing was  that  kept  in?  A.  In  Mr,  Shannon's 
handwriting.  Q.  Has  that  amount  of  $1,200, 
as  shown  by  that  note  and  as  shown  by  the 
books  here,  ever  been  paid  to  the  company  by 
this  defendant?  A.  No,  sir;  it  has  not  Q.  It 
is   outstanding?     A.  Yes,    sir.      Q.  Who   com- 

Kosed  the  board  of  directors  at  that  time?  A. 
tr.  Shannon,  Mr,  Oberstein,  Mr,  Harper,  Mr. 
Richards,  Mr.  Smith,  and  myself,  Q.  What 
kind  of  an  official  position  did  Mr,  Harper  have 
with  that  corporation?   A.  President.    Vt-  What 


were  his  duties?  A.  To  kinder  oversee  things 
and  take  charge  of  it  Q.  And  to  run  the  busi- 
ness? A.  Yes,  sir;  it  would  have  been  his 
duty  if  he  had  attended  to  it  Q.  He  is  dead 
now?  A.  Yes,  sir.  Q.  You  did  not  tell  him 
when  he  was  alive  that  he  did  not  attend  to  it? 
A.  No,  sir;  he  was  a  good  old  man.  Q.  And 
this  note  was  given  for  this  account?  A.  I 
suppose  so.  Q.  You  testified  before  the  justice 
of  the  peace  that  it  was?  A.  I  suppose  so;  and 
Mr.  Shannon  did  not  deny  it  Q.  The  record 
shows  it  was  closed  by  a  note?  A.  Yes,  sir.  Q. 
It  is  payable  one  year  after  date,  with  interest 
at  8  per  cent?  A.  Yes,  sir.  Q.  Did  you  go  to 
see  Mr.  Shannon  before  this  note  was  due?  A. 
I  asked  him  about  it  several  times  before  be 
left  town,  and  I  went  to  Oklahoma  City  to  see 
him.  Q.  You  did  present  it  to  bim  when  it  was 
due?  A.  Yes,  sir;  after  it  was  due.  Q.  And 
he  said  he  wss  not  able  to  pay  it?  A.  Yes,  sir. 
Q,  When  was  Mr,  Shannon  employed  down 
there?  A,  At  the  beginning  of  business  in  1908. 
Q.  The  books  show  that  he  opened  up  an  ac- 
count there  with  himself?  A.  I  don't  know.  Q. 
You  say  you  are  trustee  and  have  not  examined 
that  account?  A.  I  examined  the  last  part  of 
it  Q.  You  have  not  looked  over  the  account? 
A.  Yes,  sir.  Q.  When  did  it  begin?  A.  I  can 
look  at  the  book  and  see;  I  have  looked  at  the 
tail  end  of  the  account.  Q.  Did  Mr.  Harper 
owe  the  company?  A.  He  did,  and  he  paid  it 
Q.  And  the  board  of  directors  knew  that?  A. 
Not  until  all  this  came  up;  we  knew  it  all  at 
the  same  time.  Q.  You  and  the  board  of  di- 
rectors had  considerable  trouble  at  one  time? 
A,  A  little,  Q.  Didn't  Mr,  Shannon  and  Mr. 
Harper  and  Mr.  Oberstein  put  yon  off  the 
hoard  of  directors  at  one  time?  A.  Yes,  sir; 
and  tomed  and  elected  me  ba(^  Q.  Who  was 
at  the  meeting  when  they  voted  you  off?  A.  All 
of  the  directors,  I  think.  Q.  Who?  A.  Mr. 
Shannon,  Mr.  Oberstein,  Mr,  Harper,  Mr. 
Smith,  and  Mr,  Hollingsworth,  •  •  *  If  Mr. 
Shannon  had  paid  that  note  you  would  not  have 
bad  him  arrested,  would  you?  A.  So  far  as 
I  am  concerned,  I  don't  suppose  I  would  have 
had  anything  to  do  with  it,  so  far  as  I  am  con- 
cerned. Q.  Ton  would  not  have  tried  to  have 
him  arrested?  A.  I  would  not  have  sworn  out 
the  complaint  against  him  unless  I  had  to.  Q. 
Isn't  it  a  fact  that  what  actuated  yon  to  swear 
out  tills  complaint  was  that  he  did  not  pay  the 
note?  A.  If  he  had  paid  the  note  when  it  was 
due,  I  wonld  not  have  sworn  out  a  warrant  lor 
him.  Q.  The  fact  that  he  did  not  pay  it  was 
the  matter  that  actuated  yon  in  swearing  out 
the  complaint?  A.  Yes.  Q.  I  will  ask  yoa  if 
since  this  case  has  been  set  for  trial  this  term  of 
court  if  you  have  not  made  efforts  to  have  this 
matter  settled  through  Ed  Johns?  A.  No,  sir ; 
Mr.  Johns  took  that  up  himself;  I  told  Mr. 
Johns  I  thought  it  could  be  settled.  Q.  Didn't 
you  ask  him  last  Saturday?  A.  I  called  him 
up  and  asked  what  Mr,  Shannon  had  done.  Q. 
Assuming  that  Mr.  Shannon's  account  started 
when  this  business  started,  it  was  a  rc^ilar 
and  continuous  account  until  the  business  dos- 
ed? A.  I  think  so.  Q.  All  the  money  drawn 
was  charged  to  his  open  account  regularly,  so 
far  as  you  know?  A.  Yes,  sir;  so  far  as  I 
know,  Q,  Yon  don't  know  of  a  dollar  that  he 
took  that  he  did  not  charge  to  his  account?  A. 
His  books  are  all  I  have  to  go  by.  Q.  The  books 
do  not  show  any?  A.  No,  sir.  Q.  And  he  is 
credited  on  that  account  with  all  the  salary  dOe 
him?  A.  Yes,  sir.  Q.  And  that  account  mn 
for  a  period  of  something  like  2^  or  3  years? 
A.  Yes,  sir;  about  8  years.  Q.  And  at  the  end 
of  that  account  he  owed  the  corporation  $1,200? 
A.  Yes,  sir,  Q,  And  it  was  settled  by  this 
note,  that  is  correct,  is  it?  A,  I  suppose  so, 
Q,  And  yon  have  not  found  anything  irronxlar 
in  this  account,  or  any  one  else,  have  you?  A. 
No,  sir.  Q.  I  will  ask  you  if  Mr.  Harper,  as 
chief  executive  officer  of  the  corporabon,  h« 
had  the  general  management  of  the  corporatioa? 
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A.  Tea,  air.  Q.  Do  yoa  know  anything  about 
what  anthraity  be  gave  an;  of  the  officers  con- 
nected with  the  corporation?  A.  No,  rir;  I 
do  not" 

Wltnesa  Hollingswoith,  anKmg  other 
things,  testUied  as  followB: 

"Q.  What  position  did  yon  occupy?  A.  Stoek- 
Itolder.  Q.  Any  other  position?  A.  Director. 
Q.  When  were  you  elected  director?  A.  At 
the  first  meeting  after  the  charter.  Q.  When 
was  that?  A.  In  August,  1908.  Q.  How  long 
did  you  continae  to  be  a  stockholder  of  that 
corporation?  A.  As  long  as  it  existed.  Q. 
During  the  life  of  that  corporation,  from  the 
time  that  it  was  organized  up  to  Just  before  it 
was  diasolvedjwhat  connection  did  the  defend- 
ant here,  K.  W.  Shannon,  have  with  that,  cor- 
poration? A.  Director  and  secretary  and  treas- 
urer from  the  beginning  up  to  January  or 
February,  1911,  and  after  that  time  be  was  jaat 
the  bookkeeper  there.  Q.  Who  was  manager 
from  then  on?  A.  I  had  charge  of  the  business 
from  February  the  let  until  the  business  was 
closed  up,  jQ.  When  did  you  take  charge  of 
the  corporation?  A.  February  1  or  2,  1911. 
Q.  Was  there  a  ineet&lg  of  the  stockholders  or 
directors  just  prior  to  utat  time?  A.  Yes,  sir; 
directors  and  stockholders  too.  Q.  State  if 
at  this  meeting  this  defendant,  B.  W;  Shannon, 
rendered  a  financial  statement  of  the  condition 
of  the  corporation  to  that  meeting.  A.  Tea, 
sir;  to  the  stockholders.  Q.  Did  he  render  any 
Statement  whidi  showed  the  personal  liability  of 
persons  to  the  corporation?  A.  At  that  meeting, 
I  think  the '  statement  rendered  to  the  stock- 
holders' meeting  was  the  bulk  and  not  an  item- 
ized statement  of  each  one's  account;  but  just 
after  that  I  got  a  statement  from  him,  he  gare 
me  a  statement  and  itemized  list  of  parties  who 
owed  the  corporation.  Q.  Do  you  Imow  wh«e 
that  statement  is  now?  A.  No,  sir.  Q.  Have 
you  ever  delivered  that  statement  to  any  one 
else?  A.  I  deUvered  the  statement  to  Mr.  Weait- 
beimer,  and  wo  went  orer  it  Q.  Did  yon  get 
it  back  in  your  possession?  A.  Yes,  sir;  I 
think  I  did;  I  may  not  barb.  Q.  Do  yon  re- 
member what  that  statement  showed,  if  it  did 
show  the  financial  condition  of  Mr.  Shannon, 
with  the  corporation  at  that  time?  A.  Yes, 
sir;  it  showed  ISr.  Shannon  owed  something 
DTer  $1,200;  funds  taken  out  by  Ifr.  Shannon. 
Q.  Examine  this  and  state  what  it  is.  A 
Itemised  statement  of  accounts  at  the  dose  of 
the  business  when  Mr.  Harper  was  made  trustee. 
Q.  W^ere  you  at  that  time  connected  with  that 
business?  A.  Yes,  sir.  Q.  As  manager?  A. 
Yes,  sir.  Q.  Do  yon  know  who  prepared  that? 
A.  Mr.  Shannon  prepared  this.  Q.  What  was 
be  doing  at  that  time?  A.  Bookkeeper.  Q.  Ex- 
iamine  this  page  of  the  record  and  see  if  it 
shows  the  condition  of  E.  W.  Shannon's  account 
relative  to  the  Southwestern  Wholesale  Grocery 
Company  at  the  time  that  statement  was  made. 
A.  les,  sir.  Q.  What  does  it  show  it  to  be? 
A.  $l,2i|».'' 

Witness   Richarda,    among  other   things, 

testified : 

"Q.  How  much  stock  did  Mr,  ShannMi  have? 
A.  |6,000,  I  think.  Q.  Paid  that  much  in 
cash?  A.  I  think  so.  Q.  Mr.  Shannon  lost  all 
his  $6,000?    A.  I  think  so." 

The  plaintiff  In  error,  among  other  thirds, 
testified: 

"Q.  Was  Mr.  Spencer  put  off  the  board  of 
directors?  A.  Yes,  sir;  be  was  put  off  at  the 
meeting  in  January  and  stayed  off  until  some 
time  in  Februarr,  when  they  appointed  the  new 
directors.  Q.  Under  whom  did  you  act?  A.  I 
acted  as  mahager  under  ttie  president;  the 
manager  was  appointed  by  the  ofiicers  of  the 
company.  Q,  iJid  you  at  any  meeting  of  the 
board  M  directors  ever  try  to  conceal  anything 


frpm  any  one  relative  to  your  aoeennt?  A.  No, 
sir.  '  Q.  Was  there  ever  a  dollar  not  charged  up 
against  you  on  your  account?  A.  Just  as  they 
occur  each  day.  Q.  TeU  the  Jnty  if  yon  gave 
yourself  credit  there  for  one  cent  yon  were  not 
entitled  to.  A.  No,  sir.  Q.  Did  you  try  to 
charge  up  to  yourself  one  cent  you  did  not  be- 
lieve yon  were  entitled  to?  A.  No,  sir.  Q. 
Was  anything  drawn  from  the  company  that 
is  not  charged  on  that  account?  A.  No,  sir. 
9.  Tell  the  jury  if  Mr.  Harper  knew  the  condi- 
tion of  your  account  during  the  time  the  busi- 
ness was  running.  A-  Yes,  sir;  every  month 
the  sale  ledger  and  personal  ledger  was  gone 
bVer,  taken  off  and  handed  to  the  credit  depart- 
ment each  month,  that  was  Mr.  Oberstein  and 
Mr.  Harper,  every  month.  Q.  Did  that  include 
your  account?  A.  Yes,  sir.  Q.  And  they 
were  open  to  the  board  of  directors  at  all  timbs? 
A  Yes,  sir.  Q.  This  is  yonr  signature,  to 
State's  Exhibit  '3'?  A.  Yes,  sir;  I  signed  that 
note.  Q.  At  whose  request  did  you  give  that 
note?  .  A.  At  the  request  of  Mr.  Harper.  Q. 
Did  Mr.  Spencer  come  to  Oklahoma  City  to 
see  you  about  that  note?  A.  Yes.  air.  Q. 
Could  yon  have  paid  him  at  thiat  time?  A.  No, 
sir.  Q.  What  did  you  tell  Mm?  A.  I  told  him 
I  was  not  in  a  position  to  pay  it  Q.  What  be- 
eame  of  yonr  $5,000  and  the  $600  dindend  yon 
put  into  the  business?  [Objected  to  and  sus- 
Mined.]  Q.  Did  you,  in  drawing  your  sidary, 
draw  it  at  the  end  <^  the  month?  A.  Just  as 
I  heeded  it  Q.  Just  as  it  is  charged  on  your 
Bcconnt?  A.  Yes,  sir.  Q.  Yon  say  there  was 
a  credit  of  $600  on  yonr  account  at  the  begin- 
ning? A.  No,  sir;  tiiat  is  an  error;  it  was  a 
charge  against  my  account  but  that  was  later 
paid,  and  on  the  SOtb  of  October,  1908,  my  ac- 
eoont  was  balanced.  Q.  l^e  account  discloses 
every  dollar  that  you  ever  drew  from  the  com- 
pany?   A.  Yes,  sir." 

The  foregoing  is  a  substantial  statement 
of  the  ■  evidence,  and  It  appears  therefrom 
that  there  is  no  material  dispute  as  to  the 
main  facts. 

The  conclusion  which  we  have  reached, 
that  the  relation  between  the  Southwestern 
Wholesale  Groeei7  Company  and  the  plaintiff 
In  error  was  that  of  debtor  and-  creditor,  la 
not  based  upon  the  fact  thht  the  plaintiff  in 
error  failed  to  deny  the  debt  or  that  he  ad- 
mitted OWlbg  it  and  executed  the  note  in 
payment  of  same.  This  conclusion  ia  baaed 
npon  the  facts  and  circumstances  surround- 
ing the  entlrie  transaction  from  the  organiza- 
tion of  the  corporation  until  It  was  closed. 
The  fact  that  aU  the  transactions  were  with- 
in the  knowledge  of  the  officers  and  direct- 
ors of  the  corporation,  and  that  the  account 
was  run  and  kept  in  the  regular  coarse  of 
business  just  &6  any  other  account,  without 
any  fact  or  circumstance  fi'om  which  the 
least  Inference  of  criminal  intent  could  be 
deduced.  Indicates  clearly  that  no  criminal 
conversion  occurred. 

[2]  A  fraudulent  oonTorslon  Is  an  essen- 
tial dement  of  the  crime  of  embezzlement 
See  Blake  v.  State,  12  OfeL  Or.  — ,  160  Pac. 
30,  and  authorities  therein  cited  and  quoted. 

The  proof  having  failed  to  disclose  the 
commission  of  a  public  offense,  from  any  rea- 
sonable view  thereof.  It  follows  that  the  court 
should  have  sustained  the  motion  on  the 
part  of  the  plaintiff  In  atiDr  to  advise  the 
Joij  to  returft  «  verdict  of  not  guUty.    In 
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our  opinion  the  verdict  is  both  contrary  to 

the  law  and  the  evidence. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss.   Mandate  ordered  forthwith. 

DOTLB,  P.  J^  and  BRETT,  J.,  concur. 


rPTON  ▼.  STATE..   (No.  A-264T.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

27,  1916.) 

(SyllabuM  by  the  Court.) 

1.  Gbiuiitai.   Law   ®=>376— Svideroi)— Chab- 
ACTEB  oT  Defendant. 

The  state  cannot  attack  the  character  of  a 
defendant  unless  he  first  pnta  that  in  issue  by 
introducing  evidence  of  his  good  character. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  886-839,  841,  843 ;  Dec.  Dig. 
«8=»37e.] 

2.  Witnesses     ^=>344(2)— Iufeaohhent— Ad- 
idssiBiLiTT  or  BvioxNOB  —  Chakaotbb  or 

WiTITEaS. 

Where  the  pnrpom  of  testimony  is  to  in^ 
peach  a  witness  for  want  of  truth  and  veracity, 
the  inauiry  and  the  answer  must  be  as  to  his 
general  diaracter  or  reputation  for  truth  and 
veracity  in  the  community  in  which  he  resides, 
and  testimony  as  to  the  general  reputation  of  a 
defendant  for  being  a  bootlegger  is  incompetent 
to  impeach  the  credibility  of  a  defendant  as. a 
witness  in  his  own  behalf,  or  for  any  other  pur- 
pose. 

[Eld:  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  t  1125;   Dec.  Dig.  <Ss>S44(2).] 

Appeal  from  County  Court,  Garvin  Coun- 
ty; W.  R.  Wallace,  Judge. 

K.  R.  Upton  was  convicted  of  violation  of 
the  prohibitory  law,  and  he  appeals.  Re- 
versed. 

Henry  M.  Carr,  of  Pauls  Valley,  for  plain- 
tiff In  error.  S.  P.  Freeling,  Atty.  Oen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  Btata 

PBR  CURIAM.  This  appeal  la  prosecuted 
from  a  conviction  had  in  the  county  court 
of  Garvin  county.  In  which  plaintiff  in  er- 
ror was  found  guilty  of  selling  whisky  to  one 
W.  D.  Digby,  and  his  punishment  assessed 
at  30  days'  confinement  in  the  county  Jail 
and  a  fine  of  $50. 

The  errors  assigned  are  that  the  court 
erred  in  permitting  the  state  to  Introduce 
testimony  to  Impeach  the  credibility  of  the 
defendant  as  a  witness  by  permitting  wit- 
nesses for  the  state  to  testify  that  the  gen- 
eral reputation  of  the  defendant  was  that  of 
a  bootlegger,  and  in  giving  the  following  in- 
struction: 

"Gentlemen  of  the  Jury,  the  state  in  this  cause 
has  introduced  testimony  as  to  the  general  repu- 
tation of  the  defendant  being  a  bootlegger.  Such 
testimony,  you  are  Instructed,  is  admissible,  not 
for  the  purpose  of  proving  him  guilty  of  the 
specific  offense  charged  in  this  case  by  the  infor- 
mation, but  for  the  sole  purpose  of  affecting  his 
credibility  as  a  witness.  Excepted  to  by  defend- 
ant Exceptions  allowed.  W.  R.  Wallace,  Coun- 
ty Judge." 


[1,  2]  When  the  (iase  was  called  for  final 
submission  the  Attorney  General  fUed  the 
following  confession  of  error: 

"B.  R  Upton,  plaintiff  in  error  here  and  de- 
fendant below,  was  informed  against  for  selling 
whisky  in  the  county  court  of  Garvin  county. 
He  was  tried  and  convicted.  During  the  trial 
the  state  offered  evidence  as  to  his  reputation  in 
the  community  in  which  he  lived  as  a  bootlegger 
by  two  witnesses.  One  of  the  witnesses,  indi- 
cated, but  never  directly  made,  aii  answe>.  The 
other  said  that  his  reputation  in  that  line  was 
bad.  There  were  but  two  other  witnesses  in 
the  case,  and  their  testimony  went  to  the  facts, 
and  one  of  these  witnesses  was  defendant  and 
the  other  was  tiie  deputy  sheriff  who  had  in- 
formed against  him.  The  court  in  his  charge  in- 
structed the  jury  on  the  qnestion  of  going  into 
the  reputation  of  a  bootlegger,  and  nnder  the 
facts  in  the  case  we  think  it  was  very  material, 
and  was  or  might  have  been  the  cause  of  Hit 
defendant's  conviction. 

"This  court  has  recently  said,  in  Kirk  v.  State, 
11  Okl.  Or.  203,  145  Pac  807,  that  yon  cannot 
go  into  a  man's  character  or  reputation  as  a 
bootlegger.  It  also  said  the  same  thing  in  Proc- 
tor v.  State,  8  OkL  Cr.  537,  129  Pat  T7.  But 
It  laid  down  the  doctrine  in  WDkerson  t.  State, 
9  OkL  Cr.  662,  132  Pac.  1120,  which  is  as  fol- 
lows, where  the  court  says:  The  reason  and 
philosophy  of  the  law  underlying  the  prindple 
stated  in  the  above  cases  is  tiiat  the  character 
of  the  bouse  is  an  dement  of  the  offense  commit- 
ted, for  it  is  the  advertisement  of  the  owner,  and 
assists  him  in  committing  the  offense  and  is  a 
source  of  revenue  to  him,  and  the  offense  is  cat- 
tinuous.  But  where  a  person  is  charged  with  an 
offense  which  is  based  upon  one  specific  trans- 
action, the  question  of  character  does  not  become 
an  element  of  the  offense,  and  therefore  the  gen- 
eral reputation  ot  the  d^endant  in  such  case  is 
not  admissible.  This  is  the  line  of  demarcatioD 
*  *  *  in  which  repntation  is  admiasilde  and 
is  not  admissible.' 

"It  is  likely  that  the  able  Jnd««  who  gave 
this  instruction  and  permitted  this  teatimooy 
had  in  his  mind  the  following  cases:  Hendriz  v. 
State,  4  Okl.  Or.  611,  IIS  Pac.  244;  Anderson 
V.  State,  7  OkL  Or.  ^3,  124  Pac.  86;  Crawford 
V.  Ferguson,  8  OkL  Cr.  878, 116  Pac.  278.  45  I<. 
R.  A.  (N.  S.)  510.  These  cases  say  that  yon 
may  inquire  of  a  man  If  he  is  not  a  boodegger, 
and  there  they  stop;  they  do  not  go  into  it— his 
general  reputation  on  the  subject.  To  do  this  ia 
the  language  of  Bishop  (2  New  Crim.  Pro.  1112): 
'Bad  character  is  never  admissible  in  evidence 
against  a  defendant  as  ground  for  presuming 
guilt  This  doctrine  is  absolute;  thus  the  evi- 
dence of  stealing  a  horse  cannot  be  reinforced 
by  showing  that  the  defendant  is  an  associate  of 
horse  thieves.' 

"In  the  instant  case  the  father  and  aon  were 
informed  against  for  selling  the  same  bottle  of 
whisky.  The  son  owned  up  and  was  fined,  we 
presume,  at  least  he  pleaded  guilty,  and  the  de- 
fendant in  the  instant  case  is  the  father.  We 
state  this  as  one  of  the  facts  of  the  case,  and 
believe  that  the  old  man  is  technically  guilty, 
but  nnder  the  holdings  of  this  court  as  cited 
above  we  think  there  was  error  committed  at  the 
triaL    Most  respectfully  submitted." 

Upon  a  careful  review  of  the  record  It  la 
the  opinion  of  the  court  that  the  confession 
of  error  Is  well  taken  and  should  be  sos- 
talned. 

The  Judgment  appealed  from  Is  therefore 
rev«-sed. 
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BLOOM  St  aL  ▼.  RTJOH  at  sL    (No.  20276.) 

(Supreme  Court  of  Kansas.    July  8,  1916. 
Rehearing  Denied  Oct  13, 1916.) 

(Byllabui  bu  the  Court.) 

1.  Waivkb  or  Right  or  Fobfeitukb. 

Rule  followed  that  a  right  of  forfeiture  must 
be  promptly  asserted,  or  It  will  be  treated  as 
waived. 

2.  Mines  and  Minekam  «=»T8(B),  T9(3)— Oil 
AND  Gas  Lkabb— Forfeitukb— watteb— Va- 
UDiTY  or  Lease. 

An  oil  and  gas  lease  for  a  term  of  one  year 
and  as  long  thereafter  as  gas  and  oil  might  be 
found  in  paying  quantities  contained  a  clause: 
"Second  party  agrees  to  commence  well  on  the 
above-deacribed  premises  witliin  90  days  from 
the  date  hereof,  and  in  case  of  failure  to  do  so 
this  lease  shall  become  null  and  void  and  with- 
out any  further  effect  whatever,  unless  the  lessee 
shall  pay  for  the  delay  at  the  rate  of  one  dollar 
per  acre  per  annum  thereafter  until  a  well  shall 
be  commenced."  No  well  was  commenced  within 
the  time  agreed  bat  the  lessor  did  not  assert  her 
right  of  forfeiture  for  nearly  three  months  there- 
after, at  which  time  she  made  a  second  lease 
to  other  parties  in  which  it  was  stipulated  that 
the  lessees  should  be  "responsible  for  all  action 
that  may  be  brought  from  former  lease."  Held, 
that  the  failure  of  lessor  to  assert  her  right  of 
forfeiture  promptly  and  unequivocably  on  the 
first  default  waived  that  right,  and  the  first  lease 
was  not  void  for  uncertainty  as  to  the  time  when 
rent  should  be  paid  if  the  well  was  not  com- 
menced in  90  days,  and  payment  of  rent  at  any 
reasonable  time  on  demand  would  be  sufficient  to 
avoid  the  forfeiture,  following  Smith  t.  Steele, 
96  Kan.  106, 150  Pac.  519. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent.  Dig.  U  207,  209;  Dec  Dig.  «=> 
78(5).  79(3).] 

8.  Mines  and  MnntBALS  «=»78(2)  —  On.  and 
Gab  Lcabb— Rental— TtME  roa  Payment. 
In  such  a  leaae,  time  of  payment  of  rmt  ia 
not  of  the  essence  of  the  contract,  and  payment 
at  any  reasonable  time  or  upon  reasonable  de- 
mand would  be  sufficient  to  avoid  forfeiture 
Smith  T.  Steele,  96  Kan.  106,  160  Pac.  519. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
MinenOs,  Cent.  Dig.  i  206;  Dec.  Dig.  «=378(2).] 

4.  Mines  and  Minerals  *3»78(7)  —  On,  and 

Gab  Lease— Fobfettuke. 
E^vidence  of  the  lessor  as  to  an  oral  agree- 
ment made  at  the  time  the  written  lease  was 
executed  that  she  was  to  get  rent  in  90  days  if 
the  w«U  was  not  commenced  is  not  sufficient  to 
support  an  adjudication  of  forfeiture  when  the 
lessee,  during  the  first  year  and  definitely  fixed 
term  of  the  leaae,  put  down  a  well  producing 
2,000,000  feet  of  gas  per  day,  and  when  the  les- 
sor's right*  can  otherwise  be  adequately  pro- 
tected. 

[E^d.  Note.— For  other  caaes,  see  Mines  and 
Minerals,  Cent.  Dig.  i  206;  Dec.  Dig.  «s>78(7).] 

Appeal  from  District  Court,  Labette 
County. 

Action  by  A.  B.  Bloom  and  another,  against 
B.  L.  Hugh  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Reversed  and 
remanded  with  Instmctloos. 

John  J.  Jones  and  James  A.  Allen,  both  of 
Chanute,  for  appeUanta.  Stanford  &  Stan- 
ford, of  IndQ)endence,  for  appellees. 


DAWSON,  J.  flMs  to  a  lawsuit  between 
rival  lessees-  of  gas  and  oil  rights  on  a  farm 
In  Labette  county.  On  February  22,  1913, 
the  owner  leased  the  oil  and  gas  rights  In.  her 
farm  to  E.  L.  Rugh  for  one  year  and  as  much 
longer  as  oil  and  gas  might  be  found  In  pay- 
ing quantities.    The  lease  In  part  provld^: 

"2  (a)  Should  gas  be  found  in  paying  quanti- 
ties to  pay  to  the  lessor  the  sum  of  one  hundred 
dollars  per  year  for  each  well  from  which  gas  is 
being  sold  or  utilized  off  of  the  premises,  payable 
quarterly  in  advance  from  time  well  or  wells  are 
completed,  and  agree  to  drill  second  well  within 
eight  months,  provided  first  well  is  of  commer- 
cial value. 

•  *•••* 

"1  (a)  Second  party  agrees  to  commence  well 
on  the  above-described  premises  within  90  days 
from  the  date  hereof,  and  in  case  of  failure  to  do 
so  this  lease  shall  become  null  and  void  and 
without  any  further  effect  whatever,  unless  the 
lessee  shall  pay  for  the  delay  at  the  rate  of  one 
dollar  per  acre  per  annum  thereafter  until  a 
well  shall  be  commenced. 

"(b)  Such  payment  shall  be  made  to  the  les- 
sor's credit  in  Mound  Valley  State  Bank  at 
Mound  Valley,  Kansas. 

"2.  That  lessee  shall  have  the  right  at  any 
time  to  terminate  this  lease  by  the  payment  of 
one  dollar  and  by  surrendering  this  lease,  and 
shall  thereafter  be  released  from  all  obligations 
and  liabilities  under  same." 

On  August  13, 1913,  the  owner  made  a  sec- 
ond lease  of  the  oil  and  gas  rights'  In  the 
farm  to  A.  B.  Bloom  and  George  M.  Bowen 
for  two  years  and  as  much  longer  as  gas  and 
oil  might  be  found  In  paying  quantitlea 
This  lease  provided: 

"Provided,  a  well  is  not  commenced  on  said 
premises  within  90  days  from  the  date  hereof, 
unavoidable  accidents  and  delays  excepted,  then 
this  grant  ahall  become  null  and  void,  unless  sec- 
ond party  shall  pay  to  the  said  first  party  a 
yearly  rental  of  eighty  (180.00)  dollars,  payable 
quarterly  in  advance  for  each  quarter  tiiereafter 
such  commencement  is  delayed. 

"It  is  expressly  agreed  that  the  payment  of  all 
moneys  due  under  this  lease  may  be  made  by 
cash  or  check,  to  M.  E.  Hassell,  by  deposit  to  her 
credit  in  the  Mound  Valley  State  Bank,  of 
Mound  Valley,  Kansas.  •  *  •  Second  party 
agrees  to  be  responsible  for  all  action  that  may 
be  brought  from  former  lease  given  2 — 22 — 1913. 

"It  is  further  mutually  agreed  by  and  between 
said  party  of  the  first  part  and  said  party  of  the 
second  part  that  the  said  party  of  the  second 
part  shall  have  the  right  to  surrender  this  lease 
to  caid  party  of  the  first  part  at  any  time  upon 
payment  of  one  dollar  and  that  thereupon  this 
lease  shall  cease  and  determine,  and  be  and  bo- 
come  absolutely  null  and  void,  and  no  longer 
binding  upon  either  party." 

On  January  17,  1914,  Bloom  and  Bowen 
brought  this  action  against  Rugh  and  his 
associates  under  the  first  lease,  setting  up 
their  lease  of  August  IS,  1913,  and  alleging: 

"(6)  That  on  or  about  the day  of  No- 
vember, 1913,  the  said  defendants,  conniving  and 
acting  together,  did  over  the  protest  of  these 
plaintiffs,  and  that  of  the  said  lessor,  M.  E. 
Hassell,  without  any  right  whatever  so  to  do, 
wrongfully  and  forcibly  enter  upon  said  prends- 
es,  and  diereafter  over  the  further  protest  of 
these  plaintiffs,  and.  In  utter  disregard  of  plain- 
tiffs' rights,  said  defendants  proceeded  to  and  did 
drill  a  well  upon  said  leasehold  premises,  which 
produced,  and  ever  since  the  completion  thereof. 
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to  wit,  on  the day  of  MbT«mber,  1918^  haa' 

been  producini:,  natural  gas  in  paying  qoantities, 
the  exact  volume  of  which  plaintiffs  are  nnable 
to  state,  but  on  information  and  belief  aveia  that' 
the  same  ia  2,000,000  cubic  feet  per  day  of  24 
hours,"  etc.  I 

Their  petition  prayed  for  a  receiver,  for 
ouster  of  tbe  first  lessee,  for  possession,  ac- 
counting, and  damages.  Defendants'  demur- ] 
rer  was  overruled,  whereupon  they  answered, 
setting  up  their  prior  lease,  asserting  their 
full  compliance  therewith  In  all  Its  terms  and 
tJielr  reliance  thereon.  They  prayed  for  the 
cancellation  of  the  second  lease,  that  their 
own  title  be  quieted,  and  that  the  second 
lessee  be  enjoined  from  Interfering  with  the 
defendants'  use  and  occupancy.  The  reply 
was'  a  general  denlaL  Tbe  district  court 
made  findings  of  fact  and  conclusions  of 
law,  and  gave  judgment  for  the  plaintiffs, 
who  claimed  under  the  second  lease.  The 
defendants  who  claim  under  the  first  lease 
appeaL  The  errors  they  assign  are  tbe  rul- 
ings of  the  court  on  the  demurrer  to  the  pe- 
tition and  demurrer  to  tbe  evidence  and  to 
the  court's  Interpretation  of  fbe  law  relat- 
ing to  defendants'  lease. 

The  briefs  of  both  plaintUts  and  defmd- 
ants  in  this  case  show  an  unusual  amount  of 
legal  lore,  each  tending  to  show  that  the 
lease  of  his  (^ponent  Is  Invalid.  Technical 
differences  there  may  be  between  an  oil 
and  gas  lease  and  the  ordinary  contract  of 
lease  between  landlord  and  tenant,  but  we 
perceive  no  ground  for  abrogating  the  ordi- 
nary rule  that  a  claimant  to  any  Interest  In 
reality  cannot  depend  upon  the  weakness  of 
his  adversary's  title,  but  must  rely  on  tbe 
strength  of  his  own,  and  the  other  ancient 
rule  "first  In  time,  first  in  right"  As  to  the 
right  of  the  lessee  to  terminate  the  lease  up- 
on payment  of  $1,  the  one  contract  Is  as  bad 
as  tbe  other.  This  provision  might  be  Im- 
portant In  an  action  between  tbe  lessor  aud 
lessee.  We  do  not  discern  Its  relevancy  be- 
tween rival  lessees,  both  holding  lease  con- 
tracts whldi  have  this  identical  stipulation. 

[1-3]  Governed  by  the  precedents  of  this 
court,  there,  appears  to  be  no  Infirmity  in 
defendants'  lease.  The  land  was  leased  for 
one  year.  The  duration  beyond  a  year  need 
not  be  considered.  A  consideration  was  re- 
cited In  the  deed.  The  forfeiture  dause  did 
not  provide  that  If  a  well  were  not  com- 
menced In  90  days  the  rent  was  to  be  paid  In 
advance,  and  that  the  first  rental  payment 
should  be  due  In  90  days.  "One  dollar  per 
acre  per  annum"  were  the  words  of  tbe  con- 
tract fixing  the  liability  tor  delay.  This  lan- 
guage clearly  Indicated  that  tbe  lease  was 
to  be  of  some  considerable  duration,  and 
Indicated  tbe  possibility  of  delay  In  com- 
mencing operations,  and  since  the  specific 
dates  when  the  rents  were  payable  were 
wanting,  payments,  at  reasonable  intervals 
should  be  interpreted.  Smith  v.  Steele,  96 
Kan.  106,  100  Pac.  519.  Moreover,  the  90. 
days  to  commence  a  well  ^^Ired  May  22,  | 


1913,  and  tbe  lessor  did  nothing  to  assert 
het  right  .of  forfeiture  -fw  neariy  three 
months  thereafter,  at  which  time  she  ex- 
ecuted the  second  lease  to  plaintiffs,  blading 
them  at  the  same  time  to  shoulder  the  bur- 
den of  overcoming  the  till  then  unforfelted 
rights  of  her  first- tenanta  It  is  familiar  law 
that  a  rlgbt  of  forfeiture  must  be  promptly 
asserted,  or  It  is  waived.  Even  tbe  lessor's 
belated  attempt  to  exercise  the  right  of  for- 
feiture by  tbe  granting  of  tbe  second  lease 
three  months  after  the  termination  of  tbe 
time  to  commence  tbe  well  was  not  unequivo- 
cal, but  merely  an  assignment  of  that  rlgbt 
to  tbe  second  lessees,  since  tbelr  grant  was 
subject  to  the  condition: 

"Second  party  agrees  to  be  responsible  for  all 
action  that  may  be  brought  from  former  leaae 
given  a-22— 1913." 

Counsel  for  plaintiffs  say: 

"Tbe  appellants'  lease  ia  what  la  termed  among 
the  oil  and  gas  fraternity  an  "unless  lease'  in 
contradistinction  to  what  is  termed  an  *or 
lease.'" 

A  nice  distinction  Is  sought  to  be  made  be- 
tween tbe  case  at  bar  and  that  of  Rhodes  ▼. 
OU  Ca,  80  Kan.  762, 104  Pac.  851,  which  was 
an  "or  lease"  contract  The  cases  decided 
by  this  court  have  not  attached  any  impor- 
tance to  such  subtleties  of  language,  but  bare 
been  determined  upon  their  individual  and 
substantial  merits;  and  tbe  later  drift  of  tb« 
decisions  show  a  decided  tendency  to  frown 
on  forfeitures  where  tbe  rights  of  tbe  parties 
insisting  thereon  can  otherwise  be  adequate 
protected.  Bdwards  ▼.  Oas  Co.,  66  Kan.  362, 
367,  69  Pac.  850;  Monfort  ▼.  Lanyon,  67  Kan. 
310,  72  Pac.  784;  Bose  ▼.  Lanyon,  68  Kan. 
126,  74  Pac.  625;  Blngle  v.  Qulgg,  74  Kan. 
581,  87  Pac.  724;  Brick  Co.  ▼.  Bailey,  76  Kan. 
42,  90  Pac.  803, 12  L.  R.  A,  (N.  S.)  745;  Davis 
V.  Gas  Co.,  78  Kan.  97,  86  Pac  47;  Work  r. 
Gas  Co.,  79  Kan.  118,  126.  98  Pac  801;  Gas 
Co.  V.  Harris,  79  Kan.  167, 100  Pac  72;  Myers 
V.  Shertzer,  82  Kan.  275,  108  Pac  105;  How- 
erton  v.  Gas  Co.,  82  Kan.  367,  108  Pac  813, 
34  U  R.  A.  (N.  S.)  46;  Wbeeland  v.  Gas  Co.. 
82  Kan.  862,  109  Pac  187;  Collins  ▼.  OU  ft 
Gas  Co.,  85  Kan.  483, 118  Pac.  54,  38  L.  R.  A. 
(N.  S.)  134;  Smith  t.  Steele,  96  Kan.  106. 
150  Pac  519. 

This  case  is  much  like  Smith  r.  Steele,  sa- 
pra,  and  is  easily  distingnlsbed  from  O'Neill 
T.  Blslnger,  77  Kan.  63,  93  Pac  340,  where 
the  forfeiture  was  based  upon  a  breadi  of 
tbe  contract  to  pay  tlte  annual  rent  in  ad- 
vance if  a  well  were  not  drilled  witjiln  the 
agreed  time. 

[4]  It  was  not  error  to  overrule  tbe  demni^ 
rer,  since  tbe  defendants'  lease  was  not  then 
before  the  court  Possibly  the  case  mlj^t 
have  been  shortened  by  motions  for  Judg- 
.rnent  on  the  pleadings.  Proceeding,  however, 
to  consideration  of  the  evidence,  as  the  trial 
court  did,  we  think  tbe  defendants'  lease 
was  not  void  for  uncertainty  as  to  the  time 
when  the  rent  should  be  paid  on  failure  to 
commence  the  well  (Smith  v.  Steele,  sypra). 
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nor  do  we  tblnk  th«  erldence  of  fhe  lesaor 

na  to  tbe  oral  agreement  that  she  was  to  re- 
ceive rent  In  80  days  If  the  well  was  not  com- 
menced was  of  snfBcient  consequence  to  war- 
rant tbe  adjudication  of  forfeiture,  since  she 
did  not  act  promptly  to  assert  ber  right  of 
forfeiture. 

Long  before  the  expiration  of  tbe  definitely 
fixed  term  of  the  lease,  one  year,  the  well 
had  been  completed  and  the  payments  for  the 
delay  had  been  made.  In  such  a  situation  the 
principles  of  equity  should  not  be  used  to 
assist  a  purchaser  ol  a  mere  debatable  right 
of  forfeiture.  The  Judgm»it  is  reversed,  and 
the  cause  remanded,  with  instructions  to  ren- 
der Judgment  for  defendants.  All  tbe  Jus- 
tices concurring. 


MOFFATT  V.  FOUTS  et  al    (No.  20400.) 
(Supreme  Court  of  Kansas.    Nov.  11,  1018.) 

(8vttabu$  fty  the  Court.) 

1.  EbTOFPEI,  .  «B>2ii(29  —  ESTOFFn,  TO  ASSBBS 

iNVALinrrr  ov  Pbiob  Monro aok. 
Ordinarily  a  mortgagee  may  assert  the  inva- 
lidity of  a  prior  mortgage,  but  he  is  estopped  to 
do  so  where  his  mortgage  contains  an  express 
recital  that  It  was  taicen  subject  to  the  prior 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  ii  30-46;   Dec.  Dig.  <g=22(2).] 

2.  Ghxttei,  Mortoaoes  ^e»157(1)— Kiohts  ov 
Pabties— Actions— Scope  o*  inqctibt. 

In  an  action  of  replevin  for  tbe  possession  of 
a  stock  of  mortgaged  merchandise  brought  by  a 
jnnior  mortgagee  against  those  claiming  a  prior 
lien  questions  affecting  and  incident  to  the  ques- 
tion of  the  right  of  ownership  of  the  property, 
including  the  claim  that  the  defendants  were 
fraudulently  endeavoring  to  absorb  more  proper- 
ty than  was  necessary  to  the  payment  of  the 
prior  lien,  may  be  determined. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  «=9l57(l).] 

8.  PiXAOiNa  «=9860(3)  —  Tbiai.  «s>109  — Mo- 
tions—Judouxnt  ON  PuiAniNGS. 
Upon  a  motion  for  judgment  on  the  aver- 
ments in  the  petition  and  the  opening  statement 
of  counsel  such  averments  and  statements  shonld 
be  liberally  interpreted,  and  it  is  held  herein  that 
tbe  averments  of  plaintiff's  petition  and  the 
opening  statement  of  his  counsel  did  not  warrant 
the  court  in  sustaining  defendant's  motion  for 
Judgment. 

PSSd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  M  107B,  1077 :  Dec.  Dig.  «=»350(3) ; 
Trial,  Cent  Dig.  B  Bl,  ^0,  867,  388,  395;  Dec. 
Dig.  *=9l09.] 

Ajvpeal  from  District  Court,  Labette 
County. 

Action  by  John  Moftatt  against  F.  P. 
Fonts  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded  for  new  trial. 

Jobn  Madden  and  C.  B.  Cooper,  both  of 
Parsons,  for  appellants.  Paul  H.  Kimball, 
of  Parsons,  and  Russell  &  Russell,  of  Scott, 
for  appellee. 


JOHNSTON,  C.  J.  Aotlon  of  replevin  to 
recover  possession  of  a  stock  of  mercban- 
dlae  in  a  furniture  store,  together  with  books 
of  account  and  contracts.  It  seems  that  the 
plaintiff,  John  Moffatt,  who  owned  a  furni- 
ture store  in  the  city  of  Persons,  traded  It 
to  the  defendant  Fouts  for  160  acres  of  land 
in  Scott  county.  After  the  exchange  the 
plaintiff  discovered  that  there  was  a  mort- 
gage for  $625  on  the  land  in  process  of  fore- 
closure, which  he  found  it  necessary  to  dis- 
charge. Fouts  then  gave  to  plaintiff  a  chat- 
tel mortgage  on  the  ftumitirre  stock  to  se- 
cure the  latter  for  the  $625  paid  on  the 
mortgage,  and  also  for  any  additional  ex- 
penses that  might  be  incurred.  For  some 
time  prior  to  the  exchange  mentioned  Fouts 
bad  been  indebted  to  the  First  National 
Bank  of  Scott  City,  one  of  the  defendants, 
and  as  security  for  the  payment  of  the  debt 
bad  executed  a  deed  to  his  land  which  was 
not  recorded,  and  after  Fouts  exchanged  tbe 
land  for  the  furniture  store  he  delivered  to 
A.  B.  Daugherty,  a  director  of  the  bank  and 
one  of  tbe  defendants,  a  bill  of  sale  of  tbe 
furniture  stock,  with  the  understanding  that 
it  was  to  stand  as  security  for  Fonts'  in- 
debtedness to  the  bank,  and  thereafter 
Daugherty  for  the  bank  took  possession  of 
the  goods,  and  Fouts  continued  in  the  man- 
agement of  the  store  and  assisted  In  selling 
goods.  Tbe  mortgage  given  by  Fouts  to  the 
plaintiff  recognized  the  existence  of  the  bill 
of  sale,  reciting  that  It  was  "subject,  how- 
ever, to  bill  of  sale  to  A.  B.  Daugherty.  and 
amount  due  First  National  Bank  of  Scotl 
City,  Ks.,  and  accounts  covering  same,"  and 
when  plaintiff  accepted  the  mortgage  he  was 
informed  by  Fonts  that  Daugherty  had  an 
interest  In  tbe  goods.  About  two  months 
after  the  exchange  and  in  a  few  dsiys  after 
the  mortgage  to  the  plaintiff  was  executed, 
be  brought  this  action  to  recover  possession 
of  the  mortgaged  property. 

It  was  alleged  that  Fouts  had  failed  to 
pay  tbe  amount  due  under  the  mortgage, 
and,  further,  that  tbe  bill  of  sale  to  Daugh- 
erty was  a  mere  pretense,  that  the  latter 
bad  no  Interest  In  tbe  property,  and  that  he 
and  Fonts  through  a  secret  arrangement 
were  absorbing  the  proi>crty,  and  thereby 
attempting  to  defraud  tbe  plaintiff  out  of 
the  property  to  the  possession  of  Wblch  he 
was  entitled  under  his  mortgage.  At  the 
trial  tbe  court  on  the  motion  of  the  plain- 
tiff had  those  portions  of  tbe  answers  of  the 
defendants  following  tbe  general  denials 
stricken  out  as  being  irrelevant  and  redun- 
dant matter.  In  the  opening  statement  coun- 
sel for  plalntur  redted  the  facts  given,  and 
also  stated  that  the  defendants  continued  to 
conduct  tbe  store  without  accounting  to  any 
one  for  Foots'  debt  to  tbe  bank,  selling  off 
the  goods  from  day  to  day,  wblch  bad  orig- 
inally invoiced  $4,000,  until  at  tbe  time  of 
the  beginning  of  this  stilt  the  stock  only  In- 
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voiced  $700,  and  were  fniBdnlently  trying  to 
absorb  property  which  shonld  be  applied  On 
the  plaintUTs  lien.  The  defendants  then 
moved  for  Judgment  upon  the  opening  state- 
ment of  counsel  and  on  the  pleadings,  upon 
the  ground  that  they  did  not  set  forth  facts 
sufficient  to  constitute  a  cause  of  action  In 
favor  of  the  plaintiff  against  the  defendants; 
and  the  court  sustained  the  motion.  The 
ruling  appears  to  have  been  based  on  the 
ground  that  the  plaintiff,  in  taking  his  mort- 
gage subject  to  the  bill  of  sale  and  lien  of 
the  bank  for  which  Daugherty  was  acting,  is 
estopped  to  question  the  validity  of  the 
bank's  claim  and  lien,  although  they  might 
have  been  previously  open  to  attack.  The 
summary  action,  however,  in  taking  the  case 
from  the  Jury  and  rendering  Judgment  for 
the  defendant  upon  the  pleadings  and  open- 
ing statement  of  plaintUC  cannot  be  sus- 
tained. 

[1]  The  bill  of  sale  to  the  bank  Is  in  effect 
a  mortgage,  and  when  the  plaintiff  took  his 
mortgage  expressly  subject  to  the  lien  of  the 
bank,  he  estopped  himself  to  deny  the  valid- 
ity of  the  lien.  A  mortgagee  may  assert  the 
invalidity  of  a  prior  mortgage  in  order  to 
subject  the  mortgaged  property  to  a  pay- 
ment of  his  claim,  if  he  has  done  nothing 
which  operates  as  an  estoppel  against  him, 
but  If  the  mortgage  which  he  takes  express- 
ly recites  that  it  la  accepted  subject  to  a  pri- 
or mortgage,  he  cannot  thereafter  attack  the 
validity  of  the  prior  mortgage,  although  it 
may  have  been  open  to  attack  by  the  mort- 
gagor. Burnham  v.  Citizens'  Bank,  66  Kan. 
646,  40  Pac.  912;  Taylor  v.  Riggs,  S  Kan. 
App.  323,  67  Pac.  44.  See,  also,  Simpson  v. 
Greeley,  8  Kan.  686;  Green  v.  Houston,  22 
Kan.  36;  Eaxtun  v.  Siser,  23  Kan.  310; 
Case,  Bishop  &  Co.  v.  D.  M.  Steele  &  Oo., 
34  Kan.  90,  8  Pac.  242}  27  Oyc  1226. 

[2,  3]  While  this  rule  eliminates  from  the 
case  the  averments  and  statements  as  to  the 
fraud  In  the  transactions  leading  up  to  the 
execution  ot  the  bank's  bill  of  sale  and  the 
possession  taken  under  it,  plaintiff  is  still 
entitled  to  insist  that  good  faith  shall  be  ex- 
ercised in  the  handling  and  sale  of  the 
goods,  and  that  after  the  bank's  debt  has 
been  satisfied  and  the  necessary  expenses  of 
the  sale,  the  balance  shall  be  applied  on  the 
plaintiff's  mortgage.  An  allegation  in  the 
petltloQ  and  the  statement  made  by  counsel 
In  opening  the  case  are  to  the  effect  that 
Daugherty,  who  was  In  possession  of  the 
stock  for  the  bank,  and  Fonts  were  conduct- 
ing the  business  in  such  a  way  as  to  appro- 
priate the  entire  stock  of  goods;  that  the 
goods  taken  jpossession  of  by  the  parties 
amounted  in  value  to  (4,000,  and  that  the 
sale  had  been  made  until  only  (700  in  value 
remained ;  and  still  no  credits  had  been  giv- 
en on  the  bank's  claim  and  no  account  of 
the  business  had  been  kept  Upon  a  motion 
for  Judgment  on  averments  In  the  petition 


and  opening  statements  of  coonsel  tbe  aver- 
ments and  statements  should  be  liberally  in- 
terpreted. Weber  v.  A.,  T.  &  S.  F.  R.  Co., 
64  ECan.  889,  38  Pac.  669;  Resac  v.  Zlma,  98 
Kan.  762,  163  Pac.  600.  Upon  those  made 
herein  the  plaintiff,  if  he  can  procure  the 
evidence.  Is  entitled  to  show  that  tbe  pro- 
ceeds of  the  sale  already  received  by  the 
bank  are  sufficient  to  discharge  the  amount 
of  the  bank's  claim  against  Fonts,  that  tbe 
remaining  property  is  subject  to  the  Junior 
mortgage  of  plaintiff,  but  that  it  Is  being 
misappropriated  and  converted  by  the  de- 
fendants, and  therefore  the  plaintiff  is  en- 
titled to  its  possession.  Many  qaestions  af- 
fecting and  incident  to  ownership  and  the 
right  of  possession  of  property  may  be  con- 
sidered and  decided  in  actions  of  replevin. 
The  rights  of  mortgagees  and  other  claim- 
ants in  personal  property  may  be  determined 
In  replevin,  and  especially  where,  as  here, 
it  Is  alleged  that  the  prior  mortgagees  who 
have  gained  possession  of  the  property  are 
fraudulently  endeavoring  to  absorb  property 
which  should  be  applied  upon  the  second 
mortgage.  McDonald  v.  Swisher,  57  Kan. 
205,  46  Pac.  593.  See,  also,  Gardner  v. 
Rlsher,  35  Kan.  93,  10  Pac.  684;  Deford  v. 
Hutchison,  45  Kan.  318,  25  Pac.  641.  U  U 
R.  A.  257;  Grain  Co.  v.  Harbour,  89  Kan. 
824.  133  Pac.  666,  47  U  R.  A.  (N.  S.)  173; 
Ely  V.  HoUoway,  95  Kan.  8,  147  Pac.  112S; 
Miller  T.  Thayer,  96  Kan.  278,  160  Pac  537. 

The  averments  and  statements  are  not  as 
full  and  clear  as  they  might  have  been 
made,  but  they  are  deemed  to  be  sofficdent 
as  Against  the  motion  upon  which  the  Judg- 
ment was  given. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  the 
Justices  concurring. 


CHAMBESlIiAIK  MBTAL  WBATHESR 

STRIP  OO.  V.  B'ANK  OF  PLEASAN- 

TON.    (No.  20286.) 

(Supreme  Court  of  Kansas.    July  8,  1916.    Be- 

hearlng  Denied  Oct  IS,  1916.) 

(Svllabiu  by  th«  Cowrt.) 

1.  Banks  ano  Bahkiro  «=»140(8)— Ohkckb— 
LIABILJT7  OF  Bark. 

Under  the  Negotiable  Instrumenta  Act  chap- 
ter 310  of  the  Laws  of  1906,  General  Statute 
li)09,  i  5243  et  seq.,  an  ordinary  bank  check  is 
a  bill  of  exchange  (Gen.  Stet  1909,  t  6379). 
and  when  it  is  presented  to  and  retained  by  the 
bank  and  the  account  of  the  maker  is  charged 
therewith,  the  bank  is  liable  to  the  payee  as  an 
acceptor.    Gen.  Stat  1909,  i  6316. 

[Ed.  Note.— E\)r  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  385^^388;  Dec.  Dig.  «=> 
140(3).] 

2.  Barks  aro  Barkiro  «=»140(3)— Liabii.- 
ITT  OF  Bark— Patiiert  of  Checks. 

Where  a  debtor  has  ample  funds  in  a  stdvent 
bank  and  gives  a  chedt  thereon  to  aatiafy  hia 
debt,  and  the  check  is  made  payable  to  the  order 
of  the  creditor,  the  bank  which  receives  and  re- 
tains the  check  and  charges  the  drawer's  account 
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therewith  ia  liable  to  th«  creditor  thereon,  and 
by  a  payment  of  the  check  to  a  third  party  on 
an  unantborized  indorsement  the  bank  does  not 
avoid  its  liability  to  the  creditor. 

[EJd.  Note.— B\)r  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  886-888;  Dec.  Dig.  «=> 
140(3).I 

3.  Pleading  «=a3G0(8)— Jtrfiomnr  oir  Pixad- 

iNG — Questions  of  Fact. 
Where  a  vital  question  of  fact  is  involved 
in  a  lawsuit,  it  is  not  error  for  a  court  to  set 
aside  its  judgment  on  the  pleadings  and  to  grant 
a  new  trial. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent.  Dig.  Si  1075,  1077;  Dec  Dig.  <8=>350(3).] 

Appeal  from  District  Court,  Unn  County. 

Action  by  the  Chamberlain  Metal  Weather 
Strip  Company,  a  corporation,  against  the 
Bank  of  Pleasanton,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  bank  ap- 
peals.   Affirmed. 

James  D.  Snoddy,  of  Pleasanton,  for  appel- 
lant. Charles  F.  Trlnkle,  of  La  Cygne,  for 
appellee. 

DAWSON,  J.  a*e  Chamberlain  Metal 
Company  performed  certain  services  and  fur- 
nished certain  materials  for  Mrs.  S.  J.  Ellis, 
and  she  gave  her  check  on  the  bank  of  Pleas- 
anton for  $134  In  favor  of  the  company  In 
payment  therefor.  Mrs.  EUls  delivered  the 
check  to  Sprague  T.  Haskell,  who  indorsed  it 
In  the  name  of  the  company,  "by  Sprague 
T.  Haskell,  Agt,"  and  he  presented  It  to  the 
bank  and  received  the  money  thereon.  Has- 
kell did  not  pay  over  the  money  to  the  plain- 
tiff company,  and  it  brings  this  action  against 
the  bank  alleging  these  facts,  and  alleging, 
also,  that  Haskell  had  no  authority  to  Indorse 
the  check,  and  that  the  Indorsement  of  Its 
corporate  name  was  a  forgery,  that  he  had 
no  authority  to  make  collections  on  plaintiff's 
account,  that  the  bank  was  not  authorized 
to  pay  the  check  to  Haskell,  and  that  there 
was  due  from  defendant  to  plaintiff  upon  The 
said  check  the  sum  of  $134,  etc. 

The  bank's  demurrer  was  overruled,  where- 
upon It  answered  by  general  deniaL  The 
plaintiff  replied  with  an  allegation  that  Hask- 
ell was  not  its  general  agent  and  denied  that 
be  bad  authority  to  receive  or  collect  money 
on  its  behalf.  At  the  trial,  after  statements 
of  the  case  by  counsel  In  harmony  with  the 
pleadings,  the  defendant  objected  to  the  in- 
troduction of  evidence.  The  objection  was 
sustained,  and  judgment  was  entered  for  de- 
fendant Later  a  motion  for  a  new  trial  was 
granted,  and  the  bank  appeals. 

[1,  2]  Was  It  proper  for  the  court  to  grant 
a  new  trial?  Plaintiff  alleged  that  its  debt- 
or, Mrs.  Ellis,  gave  her  check  to  Haskell,  and 
alleged  that  Haskell  was  not  its  general 
agent,  and  that  he  had  no. authority  to  in- 
dorse It,  and  had  no  authority  to  receive  or 
collect  money  for  the  plaintiff.  Appellant 
argues  that  this  is  inconsistent  We  hardly 
tblnk  so.  It  is  very  common  for  business 
bouses  to  employ  clerks  to   receive  checks 


and  to  open  maO  containing  ched»,  but  it 
wonld  hardly  do  to  say  that  such  clerks  or 
employes  are  general  agents  with  power  to 
indorse  their  employers'  names  or  the  names 
of  tb^  business  firms,  with  or  without  the 
clerks'  own  signatures  as  agents,  and  the  em- 
ployment to  receive  checks  does  not  Imply 
the  additional  authority  to  Indorse  such 
checks  and  to  receive  money  thereon. 

Whatever  may  have  been  the  rule  before 
the  adoption  of  the  Negotiable  Instruments 
Act  (Laws  1905,  c.  310),  the  bank's  liability 
to  the  payee  of  an  accepted  check  is  now 
clear  (Gen.  Stat  1909,  i  5315).  The  reten- 
tion of  the  check  and  the  charging  of  Mrs. 
EUls's  accoont  was  an  acceptance.  Oen. 
Stat.  1900,  ({  5372,  6389,  6390.  In  5  R.  a 
L.  621.  it  is  said: 

"The  acceptance  of  a  chedi,  so  as  to  give  a 
right  of  action  to  the  payee,  is  inferred  from  the 
retention  of  the  check  by  the  bank,  and  a  subae- 
qnent  charge  of  its  amount  to  the  drawer,  al- 
though it  was  presented  by,  and  payment  made 
to,  an  nnanthoriced  person.  Under  the  Ne- 
gotiable Inatruments  Act  a  constructive  ac- 
ceptance will  take  place  upon  foilure  to  return 
the  check  within  twenty-four  hours." 

See,  also,  Ballard  v.  Bank,  91  Kan.  91,  96, 
136  Pac.  935. 

[3]  Mrs.  Ellis  had  ample  funds  in  the  apr 
pellant  bank,  and  the  bank  was  solvent  It 
was  the  duty  of  the  bank,  since  It  did  not 
decline  acceptance  (Gen.  Stat  1900,  {  5390), 
to  pay  it  to  the  plaintiff  or  to  the  holder 
under  plaintiff's  valid  indorsement  But  the 
bank  was  bound  to  determine,  at  its  peril, 
whether  Haskell  had  authority  to  Indorse  the 
plaintiff's  name  on  the  check  and  to  receive 
the  money  thereon.  This  is  a  question  of 
fact,  and  the  last  ruling  of  the  court  which 
set  aside  Us  first  Judgment  on  the  pleadings 
and  granted  a  new  trial  thereon  is  correct 
See  the  well-considered  case  of  McFadden  v. 
Follrath,  114  Minn.  85,  130  N.  W.  542,  37  L. 
B.  A.  (N.  S.)  201,  and  note 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


KANSAS  OITT  r.  SEAMAN.    (No.  20567.) 
(Supreme  Court  of  Kansas.     Not.  11,   1916.) 

(Syllalut  Ay  the  Court.) 

CoiooEBCE    «=>43,    «— Licenses    €=9l3— Po- 
lice  BEOtTLATioNs  —  License    Tax  — Stjb- 

JKOTS   OF  INTEBBTATE   GOKMEBCE. 

A  corporation  located  and  doing  business  in 
Missouri  as  a  steam  laundnr  sent  an  employ^ 
with  a  wagon  to  gather  up  uie  linen  of  patrons 
in  Kansas  City,  Kan.,  carry  it  to  the  lanndry, 
and  when  the  service  was  completed  deliver  it  to 
the  patrons  in  Kansas  and  collect  the  charges. 
The  employ^  while  so  engaged  was  arrested  and 
fined  for  the  violation  of  an  ordinance  of  Kan- 
sas City,  Kan.,  imposing  a  license  tax  upon  each 
laundry  operated  within  the  city,  the  amount 
to  be  determined  by  the  number  of  wagons  em- 
ployed. Beld,  that  the  conviction  is  unlaw- 
ful, first,  for  the  reason  tliat  the  employ^  of  the 
laundry  company  was  not  conducting  a  laond^ 
within   the  city   as  contemplated   by  the  ordi- 
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nance,  and,  second,  for  the  reason  that  colUcting 
the  artiGles  in  Kansas,  carrying  them  into  Mis- 
Bouri,  and  returning  them  to  their  owners  after 
the  service  had  been  performed  is  interstate 
commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  §§  32,  36:  Dec  Dig.  <3=>43,  44;  Li- 
censes, Cent.  Dig.  §  24;    Dec.   Dig.  <8=13. 

For  other  definitions,  see  Wovds  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

Appeal  I  from  District  Court,  Wyandotte 
County. 

Harry  Seaman  was  convicted  of  violating 
an  ordinance  of  the  City  of  Kansas  City, 
Kan.,  and  appeals.  Reversed  and  remanded, 
with  directions  that  defendant  be  discharged. 

Stubbs  &  Stubbs,  of  Kansas  City,  Mo.,  for 
appeUant  H.  J.  Smith,  of  Argentine,  for  ap- 
pellee. 

PORTER,  J.  The  appellant  was  convicted 
and  fined  in  the  police  court  of  Kansas  City, 
Kan.,  for  carrying  on  the  occupation  and 
business  of  a  laundry  within  the  city  with-' 
out  having  obtained  a  license  under  the  pro- 
visions of  a  city  ordinance.  The  district 
court  affirmed  the  conviction,  and  he  appeals. 

The  appellant  resided  in  Kansas  City,  Mo., 
and  was  In  the  employ  of  the  Fern  Laundry 
Company,  a  corporation  located  In  and  doing 
business  as  a  steam  laundry  in  Kansas  City, 
Mo.  Among  the  customers  of  the  laundry 
company  are  people  who  reside  In  Kansas 
City,  Kan.  It  \fras  the  custom  of  the  laundry 
conipany  to  send  the  appellant  with  the  com- 
pany's horse  and  wagon  to  Kansas  City, 
Kan.,  to  gather  up  the  linen  of  its  patrons, 
take  it  to  the  laundry,  and  when  It  was 
ready  for  delivery,  return  the  same  to  Its  pa- 
trons and  collect  the  charges.  The  appellant 
while  so  engaged  was  arrested  for  violation 
of  an  ordinance  of  the  city,  which  provided 
that  no  person,  firm,  or  corporation,  either 
as  principal,  olflcer,  agent,  servant,  or  em- 
ploy£,  shall  carry  on  or  operate  within  the 
dty  any  calling^  trade,  or  occupation  therein 
specified,  without  first  obtaining  a  license 
therefor.  The  ordinance  fixed  the  occupa- 
tion tax  for  the  business  of  laundries  as  fol- 
lows: 

"Laundry  Wagon.  Any  person  or  corporation 
conducting,  pursuing  or  carrying  on  a  laundry 
business  by  collecting  or  delivering  laundry  by 
means  of  a  wagon  or  other  vehicle,  for  each 
wagon  or  vehicle,  $10." 

We  construe  the  ordinance  as  imposing  an 
occupation  tax  upon  the  laundry  business; 
the  amount  of  the  tax  against  the  business 
being  determined  by  the  number  of  wagons 
employed  therein. 

There  are  two  reasons  why  we  think  the 
Judgment  convicting  the  appellant  must  be 
reversed:  First,  he  was  not  carrying  on  the 
business  of  a  laundry  wltliin  the  dty,  and 
therefore  was  not  within  the  terms  or  con- 
templation of  the  ordinance.  The  laundry 
was  conducted  In  Kansas  City,  Mo.  He  was 
engaged  solely  in  collecting  and  distributing 
articles  to  be  laundered  in  Missouri.  He 
had  no  place  of  business  In  Kansas  CHty, 


Kan.,  bat  was  simply  using  the  streets  for 
the  lawful  purpose  of  transporting  from  tbat 
city  to  the  state  of  Missouri  artides  to  be 
laundered  and  to  return  them  to  the  owners 
when  the  service  was  completed.  Second,  in 
the  course  of  his  employment  the  appellant 
was  engaged  tn  Interstate  commerce.  The 
appellee  insists  that  there  was  no  commerce 
Involved,  or,  at  least,  that  commerce  was 
only  Inddental  to  the  business,  becanae  theiv 
was  no  barter  or  sale  of  perscmal  property. 
A  nnmber  of  decisions  are  dted  in  which 
"trade,  barter,  sale  or  transportation  Involv- 
ing trade,  barter  or  sale"  are  spoken  of  as 
oonstlttttliig  the  elements  of  interstate  com- 
merce.   In  the  aM)ellee'8  brief  It  is  said: 

"The  contract  between  the  laundry  company 
and  its  customers  is,  that  the  company  will  take 
wash,  aud  return  the  clothing.  The  transaction 
is  for  a  personal  service  with  reference  to  prop- 
erty owned  by  the  customer.  No  poods  are  sold 
by  the  company.  They  have  nothing  but  servic- 
es to  sell." 

It  is  seriously  insisted  that  Interstate  com- 
merce has  been  defined  by  the  federal  courts 
to  Involve  only  the  transfer  of  the  title  to 
personal  property  aud  its  tran^wrtation, 
and  the  business  of  transporting  passengers 
or  intelligence.  But  certain  services  are 
held  to  be  commodities.  In  International 
Text-Book  Co,  V.  PIgg,  217  U.  S.  91,  30  Sup. 
Ct  481,  54  li.  Ed.  678,  27  L.  R.  A.  (N.  S.) 
493, 18  Ann.  Cas.  1103,  It  was  held  tbat  teach- 
ing by  correspondence,  the  business  of  Im- 
parting knowledge,  is  interstate  commerce 
when  conducted  between  residents  of  differ- 
ent states,  because  teaching  is  a'  service.  In 
the  case  at  bar  there  was  a  sale  of  service 
involving  transportation  between  the  homes 
of  the  customers  In  Kansas  and  the  place 
where  the  service  was  performed  in  Mis- 
souri 

One  of  the  cases  relied  upon  by  the  ap- 
pellee  which  Illustrates  its  attitude  as  Re- 
gards the  dalm  tbat  appellant  was  etnvloy- 
ed  in  interstate  commerce  is  Carglll  y-jilin- 
nesota,  180  U.  S.  452,  21  Sup.  Ct  423,  -45  L. 
Bd.  619.  In  that  case  Carglll  owned  a  num- 
ber of  grain  elevators  located  upon  the 
rights  of  way  of  Interstate  railways.  At 
these  elevators  he  purchased  grain  ft-om 
dtlzens  of  Minnesota  and  shipped  it  in  car- 
load lots  to  points  in  oGher  states;  the 
grain  being  purchased  for  the  express 
purpose  of  shipping  as  Cargill's  property  to 
bis  terminal  elevators  In  Wisconsin  and 
Illinois.  A  statute  of  Minnesota  required 
grain  elevattHS  operating  In  that  state  to 
pay  a  license  fee.  The  court  held  that  the 
statute  imposing  the  license  was  valid  for 
the  reason  tbat  it  had  referoice  only  to  the 
business  of  the  defendant  at  his  elevators 
and  warehouses  in  Minnesota,  "in  re^>ect  to 
business  conducted  at  an  established  ware- 
bouse  In  the  state  between  the  defendant 
and  sellers  of  grain."  The  Miimesota  case 
does  not  support  the  contention  of  the  ap- 
pellee. If  the  laundry  company  were  re- 
sisting the  Imposition  of  a  license  tax   hj 
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the  state  of  Missouri  on  Its  tnudneBS  coa- 
docted  there,  niion  the  theory  that  some,  or 
a  large  part,  of  Its  (juslness  waB  Interstate^ 
the  Minnesota  case  would  be  an  anthoritr 
upholding  the  power  of  the  state  of  Missou- 
ri to  levy  such  a  tax  tor  the  reason  that 
the  tax  would  be  Imposed  in  respect  to  a 
business  conducted  In  an  establishment  lo- 
cated In  Missouri.  Or  If  a  persm  conducting 
a  laundry  ijuslness  In  Kansas  City,  Kan., 
sought  to  avoid  the  license  tax  Imposed  by 
the  ordinance  In  question,  by  claiming  that 
Its  customers  resided  In  Missouri,  the  Min- 
nesota case  would  uphold  the  authority  of 
the  dty  to  lery  sudi  a  tax  In  respect  to  the 
business  actually  carried  <m  within  the  city. 

Undoubtedly  there  were  some  features  of 
the  business  conducted  by  the  laundry  com- 
pany which  Involved  interstate  transactions. 
The  sending  of  Its  wagons  Into  another  state 
with  agents  to  collect  articles  to  be  launder- 
ed, the  transporting  of  the  same  to  Its  place 
of  business  In  Missouri,  and  returning  the 
articles  to  the  owners  In  Kansas  after  the 
work  had  been  completed,  Involved  trade 
and  Intercourse.  In  Olbbons  v.  Ogden,  9 
Wheat.  1,  189,  6  L.  Ed.  23,  Chief  Justice 
Marshall  said: 

"Commerce,  undoubtedly,  1b  trafiSc,  but  It  Is 
Bometlung   more — It   is   intercourse." 

Anything  which  can  be  bought  and  sold 
Is  a  subject  of  commerce.  Butler  Bros. 
Shoe  Co.  T.  United  States  Babber  Co.,  166 
Fed.  1,  17,  84  O.  O.  A.  187.  In  International 
Text-Book  Co.  V.  Plgg,  217  U.  S.  91,  30  Sup. 
Ct.  481,  64  U  Od.  678,  27  L.  B.  A.  QH.  S.) 
498,  18  Ann.  Cas.  1103,  it  was  h^d  that: 

"Intercourse  or  eommanication  between  per- 
sons in  different  statea  through  the  mails  and 
otherwise,  and  relating  to  matters  of  regular 
continuons  business,  such  as  teaching  by  cor- 
respondence, and  the  making  of  contracts  relat- 
ing to  the  transportation  thereof,  is  commerce 
among  the  states  within  the  commerce  clause  of 
the  federal  Constitution." 

When  a  resident  of  !^ansas  contracts  with 
an  individual  doing  business  In  Missouri  that 
the  latter. will  mend  a  pair  of  Bpecta<des  for 
blm,  and  the  one  who  engaged  to  perform 
the  service  agrees  to  send  into  this  state 
for  the  article  which  Is  to  be  repaired,  take 
it  to  his  place  of  business  In  Missouri,  and 
after  the  service  has  been  performed  return 
it  to  the  owner,  the  servant  or  agent  of  the 
Individual  In  Mlssouil,  while  engaged  in 
transporting  the  article  to  Missouri  and  re- 
turning It  to  the  owner  In  Kansas,  is  engaged 
In  trade  and  intercourse  between  Individuals 
of  different  states.  The  servant  or  agent  of 
the  one  performing  the  service  la  not, 
-while  so  engaged,  carrying  on  the  business 
of  mending  spectacles ;  that  business  la  car- 
ried on  In  Missouri. 

A  wholesale  grocer  in  Mlssonri  who  sells 
goods  there  to  a  retail  dealer  in  Kansas 
under  a  contract  which  requires  him  to  de- 
liver them  In  Kansas  may  send  them  by  his 
own  wagon  to  the  cnstomer's  place  in  Kan- 


sas. In  snch  a  transaction  he,  and  of  course 
his  agents  are  engaged  in  interstate  com- 
merce. His  traveling  men  who  solicit  busi- 
ness in  Kansas  are  not  engaged  tn  conduct- 
ing a  wholesale  grocery  in  this  state,  nor 
can  they  he  required  to  pay  a  local  license 
tax.  Kinsley  v.  Dyerly,  79  Kan.  1,  Pac.  228, 
19  L.  R.  A.  (N.  S.)  406,  and  cases  dtcd  In 
the  opinion;  note,  19  L.  R.  A.  (N.  S.)  297, 
*H».  ijinoe  the  decision  of  Delamater  v. 
South  Dakota,  205  U.  S.  93,  27  Sup.  Ct  447, 
51  I..  Ed.  724,  10  Ann.  Cas.  733,  an  exception 
to  the  general  rule  exists  in  the  case  of  in- 
toxicating liquors  because  of  the  provisions 
of  the  Wilson  .4.ct  and  other  recent  acts  of 
Congress  touching  the  control  of  such  liq- 
uors. 

Instances  might  be  multiplied  of  cases  in- 
volving transactions  between  dtlaens  of  dif- 
ferent states  whereby  the  owner  of  personal 
property  In  one  state  sends  it  to  an  Individ- 
ual, firm,  or  corporation  In  another  state  to 
have  some  service  or  labor. performed  upon 
It  there,  and  afterwards  to  be  returned  to 
the  owner  In  Kansas.  The  collecting  and 
transporting  of  the  thing  from  one  state  to 
another,  and  the  return  of  it  after  the  labor 
and  service  has  been  performed.  Is  trade  and 
intercourse  between  citizens  tit  different 
states. 

While  engaged  In  collecting  articles  to  be 
laundered  or  in  returning  them  to  the  own- 
ers in  Kansas  after  the  labor  and  service  had 
been  performed  In  Missouri,  the  appellant, 
as  the  servant  and  agent  of  his  employer. 
Was  not  carrying  on  the  laundry  business  In 
Kansas;  and  for  that  reas<Ki  alone  was  not 
within  the  provisions  of  the  ordinance 
which  purports  to  levy  an  occni)ation  tax 
upon  persons  carrying  on  such  business  with- 
in the  state.  If  the  ordinance  were  given 
the  construction  contended  for  by  the  appel- 
lee, grevlons  burdens  might  be  Imposed  by 
one  state  by  the  enactment  of  laws  and  or- 
dinances which  would  embarrass  traffic, 
trade,  and  intercourse  between  the  citizens 
of  different  stat^k 

If  follows  that  the  appellant  is  not  ame- 
nable to  the  provisions  of  the  ordinance, 
and  his  conviction  for  Its  alleged  violation 
Is  void. 

The  Judgment  will  be  reversed,  and  the 
case  remanded  with  directions  that  appel- 
lant be  discharged.  All  the  Justices  con- 
curring. 


In  re  HANSON.    (No.  20118.)  • 
(Supreme  Court  of  Kansas.    Nov.  11,  1916.) 

(BvUaifU  h»  Bditorial  Staff.) 

1.   CoNTlaiPT  «=»6— AOTS  CONSTITUTIHQ — ^PUB- 
UOATION    BBLATINO    TO    COUBT. 

If  the  language  confessedly  used  by  an  attor- 
ney and  officer  of  the  Supreme  Court  ui  a  peti- 
tion for  rehearing  be  such  as  to  carry  beyond 
question  its  own  inherent  and  inevitable  signifi- 
cance, the  user  must  have  intended  the  natural 
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and  proper  oonseqaences  of  Us  use  of  snch  lan- 
guage. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  ig  6,  9,  10,  13;  Dec.  Dig.  «=»6.] 

2.  CoNTICltPT  a=»6— AOTB  COWBTlTUTlNa — PtTB- 
UCATION   REIATINO  TO   COUBT. 

Language  used  by  attorney  in  application 
for  rehearing  in  the  Supreme  Court  held  to  show 
utter  disrespect  and  the  plainest  intent  to  ex- 
press contempt  for  the  court., 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  U  6,  9, 10,  13;  Dec,  Dig.  «=»6.] 

3.  Attobnbt  and  Client  «b»43— Dutms— R»- 
bpkct  to  cocbt. 

It  is  one  of  the  plainest  and  most  primary 
duties  of  an  attorney  to  be  respectful  to  the 
courts  in  which  he  practices. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  g{  59,  60;   Dec.  Dig.  <S=43.] 

4.  Attobnet  and  Client  «s»48— Suspension 
—Gbounds— Contempt. 

Under  Laws  1913,  c.  64,  |  2,  giving  the  Su- 
preme Court  power  to  disbar  or  suspend  an  at- 
torney for  a  willful  violation  of  his  oath  or  any 
duty  imposed  on  an  attorney  at  law,  an  attorney 
who  persists  in  the  use  of  contemptuous  lan- 
guage in  briefs  addressed  to  the  court  will  be 
suspended  until  further  order  of  the  court 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  M  69,  60 ;  Dec  Dig.  «=> 
43.] 

Citation  to  Jdm  F,  Hanson  for  contempt. 
Respondent  suspended  from  practice  aa  an 
attorney  at  law  until  further  order  of  court. 

S.  M.  Brewster,  Atty..Gen,,  for  plainafl. 
Jobn  F.  Hanson,  of  Undsborg,  for  defendant. 

PER  CURIAM.  The  Attorney  General, 
having  been  directed  by  the  court  to  take 
such  steps  as  might  be  proper  in  the  premis- 
es in  the  case  of  State  of  Kansas  ex  rel. 
Agnes  BJom  v.  'Robert  Creager,  filed,  after 
due  and  proper  preliminary  proceedings,  an 
accusation  against  John  F.  Hanson,  setting 
forth,  among  other  things,  that  tlie  Creager 
Case,  appealed  from  the  district  court  of  Mc- 
Pherson  county,  was  heard  and  determined 
in  this  conrt,  and  that  an  opinion  filed  Feb- 
ruary 12,  1916,  sustained  the  Judgment  of  tlie 
lower  court;  that  John  F.  Hanson  was  one 
of  tba  attorneys  for  the  plaintiff  and  ap- 
pellant In  that  case,  and  as  such  filed  his 
brief  In  this  court,  and  after  affirmance  of 
the  judgment  there  was  filed  in  this  court 
a  petition  for  rehearing  prepared  by  Hanson 
as  attorney  for  the  appellant ;  that  John  F. 
Hanson  Is  an  attorney  at  law,  duly  admitted 
to  practice  in  the  district  courts  and  In  the 
Supreme  Court  of  this  state,  and  as  such  Is 
an  officer  of  this  court,  and  while  acting  as 
such  attorney  in  such  petition  for  rehearing 
made  various  and  divers  attacks  and  reflec- 
tions upon  this  court,  and  willfully  used 
towards  this  court  contemptuous  and  insult- 
ing language,  found  In  various  portions  of 
the  petition  set  forth  In  numerous  paragraphs 
thereof.     The  Attorney  General  alleged: 

That  this  language  was  calculated  to  bring 
the  court  Into  disrepute  and  contempt,  and 
was  willfully  and  purposely  used  by  Hanson 


for  the  pn^KMe  of  bringing  tbe  court  Into 
contempt  That  his  attention  had  been  di- 
rected to  the  use  of  aocb  language  and  bis 
conduct  towards  this  ooort,  and  that  be  bad 
be&i  admonished  in  an  opinion  In  State  v. 
Llnderholm,  95  Kan.  671,  140  Pac  427. 
wherdn  it  was  said,  among  other  things: 

"But  the  writer  finds  in  the  pleadings,  corre- 
spondence, and  documents  of  counsel  a  persistent 
insolence  and  effrontery  towards  this  court  and 
the  individual  justices  which  are  wholly  inexcus- 
able, and  which  must  not  be  repeated.  The  very 
least  that  this  court  can  do  with  such  contuma- 
cious and  insulting  documents  is  to  strike  them 
from  the  files  and  consign  them  to  the  waste  bas- 
ket" 

That  notwithstanding  this  warning,  Han- 
son willfully  and  maliciously  persisted  In 
maintaining  towards  this  court  and  the  in- 
dividual justices  thereof  a  "persistent  In- 
solence and  effrontery"  for  the  purpose  of 
showing  contempt  of  the  conrt  and  Its  opin- 
ions. In  answer  to  this  accusation  respond- 
ent, after  asserting  that  he  appears  spedally 
and  objects  to  and  denies  the  jurisdiction  of 
tbe  court,  and  alleging  that  tbe  accusation 
does  not  constitute  contempt,  pleads  gener- 
ally not  guilty.  Further  answering,  be  ad- 
mits, among  other  things,  that — 
"he  prepared  and  filed  tbe  said  petition  for  re- 
hearing referred  to  in  said  affidavit,  and  that  he 
did  so  intentionally,  with  the  exception  of  a  few 
minor  clerical  errors,  which  appear  from  tie 
context  and  will  be  later  herein  referred  to." 

He  referred  to  the  petition  for  rdiearlng, 
and  such  parts  of  the  record  in  tbe  Creager 
Case — 

"as  can  possibly  pertain  to  or  throw  any  light 
on  the  said  language  used  in  said  petition  for  re- 
hearing" ;  "bat  he  specifically  denies  that  he  dis- 
regarded his  duties  and  obligations  while  acting 
as  such  attorney,  but,  on  the  contrary,  exerted 
his  utmost  efforts  in  behalf  of  his  client's  canae. 
and  farther  specifically  denies  that  he  inten- 
tionally made  any  improper,  unlawful,  or  unjus- 
tifiable attacks  and  reflections  uptm  the  said  So- 
preme  Court  in  said  petition  for  rehearing,  or 
that  he  intentionally  used  insulting  langnage 
toward  them,  or  any  langriage  towards  the  court 
or  to  the  individual  justices  thereof,  which  was 
not  warranted  by  the  drcumstances;  that  be 
further  specifically  denies  that  he  willfully  and 
maliciously  persists  in  maintaining  toward  this 
court  or  the  individual  members  thereof,  a  per- 
sistent insolence  and  effrontery;  and  he  fnrther 
specifically  denies  that  he  has  done  anything 
with  the  purpose  and  intent  of  showing  oontempt 
for  this  court  or  tbe  individual  members  thereof; 
and  he  further  specifically  denies  that  said  lan- 
guage, or  any  part  thereof,  considered  in  tbe 
proper  light  and  the  surrounding  circumstances 
constitntes  contempt  against  this  court  or  any 
member  thereof,  and  alleges  that  any  holding, 
rule,  or  statute,  to  the  effect  that  it  does  coo- 
Btitnte  contempt  under  tbe  circumstances,  would 
so  restrict  procedure  and  the  right  to  be  heard 
that  it  would  not  be  due  process  of  law,  and 
would  be  in  contravention  of  section  1  of  tbe 
Fourteenth  Amendment  to  the  federal  GonstitD- 
tion." 

Another  portion  of  his  answer  Is  as  fol- 
lows: 

"The  said  John  F.  Hanson,  fnrther  answering. 
alleges  and  says  that  the  unusual  and  vehement 
language  used  in  the  said  petition  for  rehearing 
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is  made  neeeasary  by  what  Mcms  to  be  a  perrist- 
ent  practice  of  the  court  of  going  to  eztremea 
adverse  to  him  in  their  rulings  and  poaition  in 
causes  before  them  in  which  he  is  counsel  or 
party,  and  in  not  giving  them  as  full  and  careful 
attention  as  they  seem  to  merit,  and  for  want  of 
other  adequate  remedy  he  is  compelled  to  make 
the  most  out  of  the  opportunity  in  presenting 
matters  to  the  courts  in  the  hope  that  they  might 
be  awakened  to  a  greater  sense  of  their  duty  and 
attention  in  these  matters." 

And,  after  referring  to  nnmerous  cases  In 
whl<di  he  complains  of  the  action  of  this 
court,  the  answer  continues : 

"That  in  riew  of  this  state  of  affairs  the  nse 
of  emphatic  language  such  as  set  out  In  said  affi- 
davit should  at  least  be  excusable,  as  it  is  used 
with  an  honest  purpose  to  get  better  and  closer 
attention  to  the  matters  under  consideratioa, 
and  no  disrespect  is  intended." 

The  answer  closes  thus: 

"And,  further  answering,  the  said  John  TF. 
Hanson  says  that  the  slang  used  in  said  lan- 
guage was  not  intended  as  any  disrespect,  and, 
though  contending  that  it  does  not  constitute 
contempt,  he  is  willing  to  malce  due  apologies 
therefor;  and,  if  the  court  will  clearly  point  out 
in  further  opinion,  or  otherwise  show  him  that  his 
IMsition  in  this  cause  in  any  instance  is  so  er- 
roneous that  any  emphatic  language  or  severe 
criticism  is  ancalled  for,  he  is  then  willing  to 
make  due  apologies  for  having  used  such  lan- 
guage in  that  or  those  particular  instances." 

But  one  oonstmctlon  can  be  placed  on  this 
answer,  which  Is  that  the  respondent  admits 
using  the  language  substantially  aa  charged, 
and  claims  that  he  was  justified  In  so  doing 
because  the  court  had  rendered  decisions  in 
othOT  cases  in  wlilcb  be  was  interested  wtdch 
were  unsatisfactory  to  him,  and  bad  shown 
such  partiality  against  him  that  he  might 
properly  resort  to  tliis  sort  of  langnage  in 
order  to  win  proper  attention,  and  oMisldera- 
tion,  and  that  while  all  this  was  intention- 
ally done,  it  was  not  for  the  purpose  of 
showing  contempt  for  the  court 

[1,  2]  If  the  langnage  OHifessedly  used  by 
an  attorney  and  officer  of  this  court  in  a 
petition  for  rdiearlng  be  snch  as  to  carry 
beyond  question  its  own  inherent  and  inerlta- 
Ue  significance  and  character,  then  the  nser 
must  have  intended  the  natural  and  proper 
conseQuences  of  his  act  in  u^ng  sudi  lan- 
guage. Particular  attention  is  called  to  cer- 
tain statements  found  in  the  Quotatimis  from 
the  petition  for  rehearing  set  forth  in  the 
accusation: 

"The  court  evidently  is  not  parading  this  im- 
material statement  for  any  good  purpose. 
*  *  *  Those  statements  are  Ubelons  if  they 
mean  anything  wrong." 

"Now  have  yon  stated  tltis  fiiirly?  If  it  does 
not  insinuate  anything  wrong,  why  is  it  stated  at 
all?  If  it  does,  it  is  libelous,  becanse  it  does 
not  state  enough  of  the  record  as  it  is  to  put  it 
in  the  right  light    Cut  it  out  or  state  it  fully !" 

"Does  not  that  look  like  duplicity?  Looking 
at  it  dosely,  it  appears  that  the  preliminary 
hearing  is  meant  but  it  was  your  dntr  to  say: 
*At  this  preliminary  hearing.'    •     •     • » 

"This  court  has  been  imposed  on  by  counsel 
for  defendant.  This  court  has  bitten  so  often 
on  dope  and  extrinsic  matter  put  ont  by  opposite 
counsel  that  they  are  getting  bold  in  the  mat- 
ter they  put    over." 

"Why  do  yon  boUer  about  her  not  getting  this 


correct  when  none  of  the  otiier  witnesses,  in- 
cluding the  defendant  eonld  place  the  time  posi- 
tively? Why  do  yon  expect  so  much  more  from 
her?  Do  you  have  a  grudge  against  her  that  you 
point  out  her  shortcomings  all  the  time,  even 
when  they  are  immaterial?" 

"Your  statement  is  absolutely  misleading  and 
unfair.    •    »    •>' 

"Does  not  this  show  malice  by  the  court?" 

"Tour  opinion  is  absolutely  libelous  on  this 
matter,  and  you  should  be  fair  enough  to  grant 
a  rehearing,  correct  these  wrong  impressions  of 
facts,  and  decide  this  question  in  the  new  light" 

"Your  adding  to  the  first  sentence  'who  was 
not  guilty'  is  absurd  and  ambiguous.  In  the 
first  syllabus  yon  have  intimated  that  this  in- 
volved a  question  of  a  motive  to  obtain  money 
wrongfully,  and  that  is  libelous." 

"From  your  first  syllabus  one  might  infer  that 
you  insinuate  that  tiie  record  shows  somethipg 
wrong  of  that  kind,  and  so  far  it  is  libelous. 
And  in  so  far  as  you  hold  it  a  defense  without 
such  a  wrong  it  is  absolutely  ridiculous  and  not 
tenable." 

"Further  yon  do  not  meet  our  issue,  and  in 
fact  dodge  the  real  question." 

"We  think  that  the  way  yon  dispose  of  this  is 
utterly  frivolous;  that,  in  one  sense,  it  is  only 
a  meliiod  to  dodge  the  real  questions.  But  the 
most  important  trouble  is  that  I  fear  that  it 
wUl  make  Kansas  law  ridiculous,  not  only  in 
Kansas,  but  all  over  the  United  States.  That 
they  will  give  this  the  horse  laugh  all  along  this 
Une." 

"Yon  are  now  introdudng  a  rule  that  would 
serve  no  gxx>d  purpose,  excepting  to  make  it  pos- 
sible to  introduce  prejudicial  matter  that  really 
has  no  probative  effect  or  any  pertinence  to  the 
real  issue.  This  is  the  limit  f  Lord  protect  us ! 
Opportunity '." 

"The  disposing  of  error  as  you  do  shows  mal- 
ice upon  its  face  by  this  court.  Every  lawyer 
in  the  state  can  read  it  between  the  lines.  It  is 
a  sham  at  an  error  in  judgment  that  ought  to  be 
too  raw  for  this  court  to  put  over  and  be  left 
to  stand." 

These  are  a  few  of  the  expressions  contain- 
ed In  the  charge  and  admitted  by  the  re- 
spondent and  it  must  be  held  that  they  bear 
ui>on  their  faces  plenary  and  satisfactory 
evidence  that  they  were  used,  not  only  with 
utter  disregard  of  anything  like  respect,  but 
with  the  plainest  Intent  to  express  contempt 
and  disrespect  for  the  court  to  which  they 
were  addressed. 

[S]  It  is  one  of  the  plainest  and  most 
primary  duties  of  an  attorney  to  be  respect- 
ful to  the  courts  in  which  he  practices.  It 
was  held  in  the  case  «f  In  ra  Pryor,  18 
Kan.  72,  26  Am.  R^.  747,  that : 

"An  attorney,  as  an  officer  of  the  court  is  un- 
der special  obligations  to  be  considerate  and  re- 
spectful in  his  conduct  and  oonunnnications  to 
the  court  or  Judge."    SyL  4. 

In  the  opinion  it  was  said: 

"We  remark,  secondly,  that  an  attorney  is 
under  special  obligations  to  be  considerate  and 
respectful  in  his  conduct  and  communications  to 
a  judge.  He  is  an  officer  of  the  court  and  it  is 
therefore  his  duty  to  uphold  its  honor  and  dig- 
nity."   18  Kan.  74,  26  Am.  Eep.  74T. 

[4]  By  statute  this  court  is  gtren  express 
power  to  disbar  or  suspend  an  attorney  at 
law  "for  a  willfnl  violation  of  his  oatli,  or 
any  duty  imposed  upon  an  attorney  at  law." 
Section  2,  c.  64,  Laws  of  1913.  See,  also. 
State  T.  Waogh,  53  Earn.  688,  87  Pac.  166;  Iz 
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re  Hanson,  SO  Kan.  788,  105  Pac.  694;  Han- 
son V.  Sward,  92  Kan.  1, 140  Pac.  100 ;  In  re 
Dtinn,  85  Neb.  606,  124  N.  W.  120 ;  2  R.  0.  L. 
1092;   6  R.  C.  L.  523. 

Tbe  motion,  affidavit,  and  application  for 
citation  for  contempt  In  this  matter  were 
filed  March  25,  1916.  The  respondent  filed 
an  answer  to  the  citation  April  7th,  and  what 
he  terms  a  "plea  of  the  Jurisdiction"  May  lat, 
a  motion  to  strike  July  6th,  a  motion  to  make 
more  definite  and  certain  July  25th,  and  his 
answer  to  the  accusation  August  5th.  Be 
appeared  in  court  in  his  own  behalf  at  the 
October  sitting,  but  in  all  this  time  no  ex- 
pression has  come  from  him  modifying  in 
any  way  the  terms  of  his  answer  already  re- 
ferred to. 

In  view  of  the  dicumstances  and  situation 
presented,  it  is  by  the  court  ordered  that  the 
respondent,  John  F.  Hanson,  for  his  contempt 
as  hereinbefore  set  forth,  be,  and  be  iB 
hereby,  suspended  from  practice  as  an  at- 
torney at  law  in  any  of  the  courts  of  this 
state  until  tbe  farther  order  of  this  court 
All  the  Justices  concurring. 


HOWARD  V.  TOURBIEm  et  al.    (No.  20296.) 

(Supreme  Coq^  of  Kansas.     July  8,  1916. 
Affirmed  on  Rehearing,  Oct  12, 1916.) 

(St/Ilaiui  by  the  Court.) 

1.  Appkai.  and  Kbbor  «=9715(1)  —  Rbcobd — 

QXTBBTIONB  PbEBKNTBD  FOB  REVIEW. 

Testimony  which  it  is  not  claimed  appears  in 
tbe  transcript  of  the  evidence  cannot  be  consid- 
ered in  this  court  for  any  purpose.  Root  v. 
Street  Railway  Co.,  96  Kan.  694,  153  Pac.  560. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  2964,  3278 ;  Dec.  Dig.  «S=s) 
716(1).] 

2.  Afpbai,  and  Ebbob  «=»640— Review— Pbx- 
SUHPTIONS— Mattebb  Not  Sbown  by  Rec- 

OBD. 

While  it  la  necessary  in  order  to  sustain  a 
judgment  of  foreclosure  that  there  be  proof  of 
title  in  the  mortgagors  and  of  title  in  tbe  defend- 
ant, it  is  held  in  this  case  that,  since  the  appel- 
lant makes  no  claim  that  the  mortgagors  were 
not  in  fact  the  holders  of  the  legal  title,  is  not 
denying  the  source  of  his  own  title,  and  makes 
no  claim  that  he  has  the  least  defense  to  the  ac- 
tion, he  is  not  entitled  to  a  reversal,  although  the 
transcript  of  the  evidence  fails  to  show  formal 
proof  that  when  the  mortgage  was  executed  tke 
mortgagors  owned  the  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  2788,  2829;  Dea  Dig.  <S=3 
640.] 

3.  MoBTaAOEB  ^=>381  —  FoKEci«atntE  —  Rk- 
ceivers— Statutoby  Pbovisiows. 

Section  498  of  the  CivU  Code  (Gen.  St  1909, 
I  6003),  which  is  part  of  an  act  revising  the 
procedure  in  the  sale  of  real  estate  on  execution 
or  other  judicial  process  (Laws  1893,  c.  109), 
does  not  repeal  the  general  provision  of  section 
266  of  the  Code  (Gen.  St.  1009,  §  5860),  which 
authorizes  the  appointment  of  receivers  in  ac- 
tions for  foreclosure  where  it  appears  that  the 
property  is  in  danger  of  being  lost,  renraved,  or 
materially  injured,  or  that  the  condition  of  the 
mortgage  has  not  been  performed  and  the  prop- 


erty is  pr<AabIy   insoffideiit  to  discharge   tbe 
mortgage  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1146;  Dec.  Dig.  <8=9381.] 

4.  MoBTQAOKS  «=»474  —  Fobxclosubx  —  Rx- 

OEivEBS— Dischaboe. 
A  receiver  appointed  under  section  268  of  tbe 
Code  before  sale  in  a  foreclosure  case  should  be 
discharged  when  the  sale  is  confirmed,  and  It  is 
error  to  continue  the  receivership  after  the  sale 
without  a  showing  under  section  498  of  the  Code 
that  a  receiver  is  necessary  to  prevent  waste. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1386 ;  Dec.  Dig.  «=>474.1 

Appeal  from  District  Court,  Douglas 
County. 

Action  by  J.  L.  Howard  against  A.  C.  Tonr^ 
bier  and  others.  From  a  Judgment  for  plain- 
tiff, defendant  I.  O.  Pickering  appeals.  Mod- 
ified. 

I.  O.  Pickering,  of  Olatbe,  for  appellant 

David  F.   Carson   and  James   T.   Cochran, 
both  of  Kansas  City,  for  appellee. 

PORTER,  3.  The  action  in  the  district 
court  was  brought  to  foreclose  a  mortgage  on 
real  estate.  I.  O.  Pickering  was  made  a  de- 
fendant, the  petition  alleging  that  he  claimed 
some  title  or  interest  In  the  property  infe- 
rior to  plaintUTs  lien.  His  answer  alleged 
that  he  was  the  owner  in  fee  simple  and  in 
possession  of  tbe  real  estate,  and  denied  the 
other  allegations  of  the  petition.  The  plain- 
tiff recovered  Judgment  from  whldi  Picker- 
ing appeals. 

[1]  The  first  contention  Is  that  the  erldence 
falls  to  sustain  the  judgment  Tbe  appellee 
is  challenged  to  point  out  the  slightest  evi- 
dence of  title  In  tbe  mortgagors,  or  what  was 
the  source  of  appellant's  title.  An  attempt 
is  made  to  meet  tbe  challenge  by  a  coonter 
abstract  in  which  appears  a  copy  of  an  affi- 
davit of  appellee,  which  alleges  that  an  ab- 
stract of  title  was  ofTered  in  evidence,  and 
that  Mr.  Pickering'  stated  that  be  raised  no 
question  about  the  title.  The  counter  ab- 
stract also  recites  what  puri>orts  to  be  the 
substance  of  tiie  abstract  of  title,  showing  the 
various  conveyances  of  the  property  before 
and  after  the  mortgage  was  executed.  It 
aUK)  sets  forth  a  pnrported  coP7  of  the  war- 
ranty deed  under  which  it  is  claimed  the  ap- 
pellant acquired  title.  It  is  not  dalmed  that 
any  of  these  matters  appear  in  the  transcript 
of  the  evidence,  and  for  that  reason  they  can- 
not be  considered  for  any  purpose.  The  «Aal- 
lenge  made  by  tbe  appellant  must  be  sus- 
tained. Root  V.  Street  Railway  Ca.  96  Kan. 
694,  153  Pac.  65a 

[2]  In  Cooper  T.  Rhea,  82  Kan.  109,  107 
Pac.  799,  29  L.  R.  A.  (N.  S.)  930,  138  Am.  St 
Sep.  100,  20  Ann.  Oas.  42,  and  in  Gibson  v. 
Rea,  92  Kan.  262,  140  Pac.  893,  It  was  held 
that  in  order  to  sustain  a  judgment  for  tbe 
foreclosure  of  a  mortgage,  there  most  be 
proof  of  title  In  the  moitgagora 

The  court  is  of  the  opinion,  however,  that 
inasmuch  as  appellant  makes  no  claim  that 
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the  mortgagors  were  not  In  fact  the  holders 
of  the  legal  title.  Is  not  denying  that  he  de- 
rived title  through  them,  and  makes  no  claim 
that  he  has  the  least  defense  to  the  action, 
he  has  failed  to  show  error  wBlch  authorizes 
a  reversal.  Bank  y.  Brechelsen,  98  Kan.  193, 
157  Fac.  269.  To  reverse  the  judgment  and 
order  a  new  trial  merely  to  enable  the  appel- 
lant to  Introduce  records  from  the  office  of 
the  register  of  deeds,  the  existence  and  effect 
of  which  are  not  denied,  would  serve  no  pur- 
pose except  to  delay  the  proceedings. 

On  the  same  day  the  judgment  of  fore- 
closure was  rendered,,  the  court,  over  appel- 
lant's objections,  appointed  a  receiver  to  take 
charge  of  the  property  and  collect  the  rents. 
There  was  conflicting  evidence  as  to  the  val- 
ue of  the  property,  but  there  was  some  evi- 
dence to  support  a  finding  that  the  fair  mar- 
ket value  did  not  exceed  the  amount  of  the 
Interest,  taxes,  judgment,  and  costs. 
_  [3]  It  is  contended  that  the  court  erred  in 
appointing  a  receiver  in  advance  of  the  sale ; 
that  the  only  authority  to  appoint  a  receiver 
In  foreclosure  cases  is  after  the  sale,  under 
section  498  of  the  avU  Code  (Gen.  Bt.  1909, 
§  6093)  which  reads: 

"The  holder  of  the  certificate  of  parchase  shall 
be  entitled  to  prevent  any  waste  or  destruction 
of  the  premises  purchased,  and  for  that  purpose 
the  court,  on  proper  showing,  may  issue  an  in- 
junction; or,  when  required  to  protect  said 
premises  against  waste,  appoint  and  place  in 
charge  thereof  a  receiver,  who  shall  hold  said 
premises  until  such  time  as  the  purchaser  is  en- 
titled to  a  deed,  and  shall  be  entitled  to  rent, 
control  and  manage  the  same;  but  the  income 
during  said  time,  except  what  is  necessary  to 
keep  up  repairs  and  prevent  waste,  shall  go  to 
the  owner  or  defendant  in  execution,  or  the  own- 
er of  its  legal  title." 

Section  206  of  the  Code  (Oen.  St  1909,  f 
5860)  authorizes  the  appointment  of  a  re- 
ceiver in  an  action  of  f«»«closure,  where  it 
appears  t£at  the  property  is  in  danger  of  be- 
ing lost,  removed,  or  materially  injured,  or 
that  the  condition  of  the  mortgage  has  not 
been  performed,  and  that  the  property  ia 
probably  insufficient  to  discharge  the  mort- 
gage debt  There  is  room  for  the  operation 
of  both  statutes.  Section  49S  is  a  part  of  an 
act  revising  procedure  in  the  sale  of  real  es- 
tate on  execution  or  other  judicial  process 
(Laws  1893,  c.  109),  and  does  not  repeal  the 
general  provisions  authorizing  the  appoint- 
ment of  receivers  under  section  206  of  the 
Code.  Scbultz  v.  Stiner,  97  Kan.  665,  156 
Pac.  1073. 

[4]  After  the  sale  of  the  property  and  its 
purchase  by  the  appellee,  the  appellant  filed 
a  motion  to  discharge  the  receiver,  and  he 
now  complains  that  the  court  erred  in  deny- 
ing the  motion.  A  receiver  appointed  before 
sale  should  be  discharged  when  the  sale  is 
confirmed,  unless  there  is,  under  section  498 
of  the  Code,  a  showing  of  a  necessity  for  a 
receiver  in  order  to  prevent  waste.  The  er- 
ror of  the  court  In  denying  the  motion  to  dis- 
charge the  receiver  after  the  sale  will  not 


justify  a  reversal,  but  the  judgment  will  be 
modified  by  directing  that  the  costs  and  ex- 
penses of  the  receivership  from  the  time  of 
the  sale  be  charged  to  the  plaintiff,  and  that 
the  defendant  Pickering  be  given  the  income 
of  the  property  from  the  time  of  the  sale  to 
the  expiration  of  the  period  of  redemption. 
The  costs  of  the  appeal  will  be  divided. 

Judgment  modified.    AU  the  Justices  con- 
curring. 


STATE  V.  GLASS  et  al     (No.  20821.) 
(Supreme  Court  of  Kansas.    Nov.  11,  1916.) 

(Bvttabm  by  the  Court.) 

1.  Intoxicating    Liquobs    ©=271    —    Ntn- 
8ANCE8— Abatement— Pleading. 

The  state  of  Kansas  is  the  plaintiff  in  an 
action  to  abate  an  intoxicating  liquor  nuisance, 
and  it  is  not  necessary  that  the  petition  show 
in  the  title  that  the  action  is  prosecuted  on  the 
relation  of  any  person  or  officer.  The  petition 
is  properly  signed. 

[Xd.  Kote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  407;    Dec.  Dig.  <g=>271.] 

2.  Intoxioatino  Liquobs  ^s9274— Nuisances 
— Abaj:bment— Plkadino. 

In  an  action  to  abate  a  liquor  nuisance,  a 
cause  of  action  was  stated  in  a  petition  which 
alleged  that  at  the  place  described  a  nuisance,  as 
defined  in  the  statute,  was  maintnined  with  the 
knowledge,  permission,  and  consent  of  the  de- 
fendants, who  owned  the  property. 

rSd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  (  410;  Dec  Dig.  <S=»274.] 

3.  intoxicatiho  llquors  (3=327&— nuisances 
—Abatement — Suiticiency  of  Evidence. 

Tlie  evidence  was  sufficient  to  warrant  the 
judgment  rendered. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  411;  Dec.  Dig.  «=9275.] 

4.  SuinciBNCT  or  Kvidencs— Knowledgk  or 
Defendants. 

The  finding  of  the  court  that  the  defendants 
had  knowledge  of  the  unlawful  use  of  their  prem- 
ises was  sustained  by  the  evidence. 

6.  Intoxioatino  Liquobs  9=»265— Nuisances 
—Injunction. 

An  injunction  will  lie  against  the  owner  of 
premises  who  knowingly  pennits  a  nuisance  to 
be  maintained  thereon. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  404;  Dec  Dig.  <6=9265.] 

0.  PlEADINQ  <3=>236(6)— AMBRDlfENT— Discbb- 
TION  OF  COUBT, 

The  granting  of  permission  to  amend  a  pe- 
tition so  8s  to  ask  for  additional  attorney's  fees 
is  within  the  sound  discretion  of  the  trial  court. 
[Ed.    Note.— For    other    cases,    see    Pleading, 
Cent  Dig.  {  601;  Dec.  Dig.  «=236(6).] 

7.  Costs  «=>207—DETEBMiNATiON—SuFFicrEN- 

OY  OF  EVIDBNOE. 

Attorney's  fees  may  be  allowed  without 
proof  of  the  value  of  services  rendered,  where  the 
services  were  rendered  in  the  presence  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Ciosts,  Cent 
Dig.  li  781-787;    Dec.  Dig.  <8=»207.] 

8.  Intoxicatino  Liquobs  «s>277— Nuisanoks 
—Injunction. 

An  injunction  against  maintaining  a  liquor 
nuisance  should  be  broad  enough  to  prednde  ev- 
ery possibility  of  the  continuation  or  reopening 
of  the  nuisance  by  the  persons  enjoined  or  by 
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any  one  acting  for,  by,  tlirough  or  under  them, 
or  either  of  them,  or  with  their  permission. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  413 ;   Dec.  Dig.  «=s>277.] 

Appeal  from  District  Court,  Labette 
C!ounty. 

Action  by  tbe  State  against  O.  A.  Olass  and 
another.  From  Jadigment  for  plaintiff,  de- 
fendants appeal.   Affirmed. 

John  Madden  and  C.  B.  Oooper,  both  of 
Parson^  for  appellants.  S.  M.  Brewster, 
Atty.  Gen.,  W.  P.  Montgomery,  Asst  Atty. 
Gen.,  aiid  Elmer  Columbia,  of  Oswego,  for  the 
State. 

MARSHALL,  J.  The  plaintiff  obtained  an 
Injunction  against  the  defendants  under  the 
intoxicating  liquor  law  of  this  state  (Gen. 
St.  1909,  S{  4361-4402),  and  tbe  defendants 
appeal. 

[1]  1.  The  title  to  the  action,  as  set  out 
In  the  petition,  Is: 

"Tbe  State  of  Kansas,  Plaintiff,  y.  A.  A.  Olass 
and  C.  A.  Glass,  Defendants." 

The  opening  Statements  of  the  petition  are: 
"Now  comes  the  plaintiff  herein,  the  state  of 
Kansas,  by  W.  P.  Montgomery,  Assistant  Attor- 
ney General,  of  Labette  county,  Kan.,  and  for 
cause  of  action  against  the  said  defendants,  and 
each  of  them,  alleges." 

The  petition  is  signed,  "W.  P.  Montgomery, 
Attorney  for  Plaintiff,"  and  Is  Terifled  on 
Information  and  belief.  The  defendants  con- 
tend that  tbe  petition  Is  Insufficient  because 
the  action  Is  not  prosecuted  on  the  relation 
of  W.  P.  Montgomery,  and  because  the  peti- 
tion Is  not  signed  by  W.  P.  Montgomery  as 
Assistant  Attorney  General.  In  Pottenger  v. 
State  ex  rei.,  64  Kan.  312,  38  Pac.  278,  an 
action  to  enjoin  the  maintenance  of  a  llgaor 
nuisance,  this  court.  In  speaking  of  the  neces- 
sity for  adding  the  name  of  a  relator,  said: 

"We  think  there  is  no  necessity  for  adding  the 
name  of  any  person  as  relator."  64  Kan.  812, 
38  Pac.  278. 

The  petition  is  signed  by  W.  P.  Montgom- 
ery. It  shows  Ms  official  capacity  and  fol- 
lows the  language  generally  used  in  peti- 
tions in  such  actio'hs  in  this  state.  This  is 
all  that  Is  necessary.  The  defendants'  ob- 
jection is  not  well  founded. 

[2]  2.  The  defendants  objected  to  tbe  In- 
troduction of  evidence  tmder  the  petition  on 
the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
petition  alleged,  in  substance,  that  at  the 
place  named  a  nuisance,  the  character  of 
which  was  described,  was  maintained  with 
the  knowledge,  permission,  and  consent  of  the 
defendants,  who  owned  the  property.  The 
petition  alleged  all  that  was  necessary. 

[3]  3.  The  defendants  Insist  that  the  evi- 
dence was  not  sufficient  to  warrant  the  court 
in  rendering  Judgment  against  them.  The 
evldmce  established  that  the  defendants 
were  the  owners  of  the  premises  in  ques- 
tion; that  the  building  situated  thereon  was 
divided  Into  several  rooms ;  that  each  of  the 


defendants  occupied  a  room  In  tbe  building 
as  a  place  of  business;  that  intoxicating 
liquors  were  sold  and  drank  on  the  premises ; 
that  intoxicated  persons  congregated  and 
stayed  there;'  that  raids  on  the  place  wa« 
made  by  the  police  department  of  tbe  city 
of  Parsons;  that  tbe  building  was  known  as 
"West  Point*;  and  that  "West  Point"  bad 
the  general  reputation  of  being  a  place  where 
intoxicating  liquors  were  sold,  dmnk,  and 
given  away  in  violation  of  law.  E^ch  of  tbe 
defendants  testified  that  he  knew  nothing  of 
the  sale  of  any  intoxicating  liquor  on  tbe 
premises.  The  trial  court  found  otbervrlae, 
and  that  finding  was  Justified  by  the  evi- 
dence. The  objection  that  the  evidence  was 
not  sufficient  to  warrant  Judgment  against 
tbe  defendants  is  without  foundation. 
[4]  4.  The  court  found  as  follows: 
"Twentieth.  EVom  the  circumstances  shown 
by  the  evidence,  and  tbe  findings  as  detailed  in 
tbe  preceding  nineteen  qpecial  findings,  the  court 
finds  that  defendants  and  each  of  them  bad 
knowledge  and  notice  of  the  unlawful  sale  of  in- 
toxicating liquors  on  the  premises,  of  the  drink- 
ing of  the  same  on  the  premises  as  a  beverage, 
and  that  persona  congregated  there  for  all  of 
said  purposes." 

Tbe  defendants  contend  that  this  finding 
was  contrary  to  the  evidence.  The  finding 
was  not  only  supported,  but  was  amply  Justi- 
fied, by  the  evidence  set  out  in  tbe  defend- 
ant's abstract 

[6]  6.  The  defendants  iiuist  that  tbe  testi- 
mony did  not  prove  that  a  nuisance  had  been 
kept  or  maintained  by  them.  It  was  not 
necessary  to  prove  that  they  bad  kept  or 
maintained  the  nuisance.  It  was  sufficient 
if  the  evidence  proved  tbat  the  nuisance  had 
been  kept  and  maintained  with  the  knowl- 
edge, permission,  or  consent  of  the  defend- 
ants. 

[•]  6.  Tbe  petition,  as  origlnaUy  filed,  ask- 
ed for  $100  attorney's  fee.  On  tbe  trial  Oie 
court  permitted  an  amendment  so  as  to  make 
tbe  petition  ask  for  an  attorney's  fee  of  $200. 
The  defendants  complain  of  this.  Tbe  grant- 
ing of  such  permission  was  within  tbe  sound 
discretion  of  the  trial  conrt. 

[7]  7.  Complaint  is  made  tbat  $200  attor- 
ney's fee  was  allowed  without  proof  of  the 
value  of  tbe  services  rendered.  The  services 
were  roidered  largely  in  the  presence  of 
tbe  conrt  In  State  v.  Porter,  76  Kan.  411. 
416,  91  Pac.  1073,  1075  (IS  L.  R.  A.  [N.  8.] 
462),  this  court  said: 

"In  many  lawsuits  tbe  more  burdensome  part 
of  tbe  lawyer's  duties  are  discharged  out  of  court 
and  beyond  the  observation  of  tbe  judge,  and  in 
such  cases  evidence  would  be  required  thereof  in 
court.  In  this  case  it  is  evident  tliat  his  .own 
senses  and  observation  were  the  best  witness(-s 
possible  to  tbe  judge,  and  this  court  is  able  to 
say  from  the  record  tbat  under  the  circumstanc- 
es tbe  sum  allowed  as  fees  was  not  unreasonable 
for  the  services  rendered." 

[8]  8.  The  Judgment  enjoins  tbe  defend- 
ants and  each  of  tbem  and  tbelr  agents, 
servants,  employes,  successors  and  assigns, 
and  each  of  them,  and  all  other  persons,  from 
keeping,  maintaining,  or  operating,  or  per- 
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mlttiiig  to  be  kept,  maintained,  or  operated. 
In  or  upon  tbe  premises  described,  or  In  the 
buildings  situated  thereon  and  appurtenant 
thereto,  a  place  where  IntoxlcatlnJE  liquors 
are  kept  for  sale,  barter,  or  delivery  In  viola- 
tion of  law,  and  from  selling,  bartering,  or 
giving  away,  or  permitting  to  be  sold,  barter- 
ed, or  given  away,  intoxicating  liquors  on 
said  premises  in  violation  of  law,  and  en- 
joins all  persons  from  entering  into  or  con- 
gregating upon  the  premises  for  the  purpose 
of  drinking  intoxicating  liquors  as  a  bever- 
age, or  from  in  any  manner  asststing  in  plac- 
ing intoxicating  liquors  on  said  premises  to 
be  used  in  violation  of  law.  Tbe  defendants 
contend  that  this  Judgment  is  too  teoad  In 
Its  scope,  and  that  it  subjects  the  defendants 
to  burdens  unwarranted  by  the  facts.  There 
is  no  burden  imposed  on  the  defendants  or 
either  of  them,  except  that  of  not  using  their 
premises  in  violation  of  law  nor  permitting 
them  to  be  so  used  by  others.  When  it  is 
shown  that  a  place  is  a  common  nuisance 
under  the  liquor  law  of  this- state,  and  an 
injunction  Is  granted  to  abate  tliat  nuisance, 
the  Judgment  should  be  broad  enough  to  pre- 
clude every  possibility  of  the  continuation  ot 
reopening  of  tbe  nuisance  by  the  persons 
enjoined,  or  by  any  one  acting  for,  by,  through, 
or  under  them,  or  either  of  them,  or  with 
their  permission. 

The  Judgment  is  affirmed.    AU  tbe  Justices 
concurring. 


FREEDOM  TP.  OF  REPUBLIC  COUNTY  v. 

DOUGLAS,  County  Clerk,  «t  aL 

(No.  20876.) 

(Supreme  Court  of  Kansas.    Nov.  11,  1918.) 

(Bytlabui  by  thv  Court.) 

1.  Taxation  €=3276— AssESsiaNT— Smrs  or 
Pbopebtt. 

It  is  competent  for  the  Le^latar*  to  fix  the 
situs  of  property  for  the  purpose  of  taxation, 
and  it  was  within  its  power  to  provide  tbnt  the 
moneys,  notes,  and  other  property  in  the  hands 
of  the  treasurer  of  a  mutual  fire  insurance  com- 
pany shall  be  listed  for  taxation  where  he  re- 
sides, and  that  all  other  property  of  the  com- 
pany shall  be  listed  where  the  secretary  of  the 
company  resides. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  453,  466-468 ;   Dec  Dig.  «=»276.] 

2.  Statxjtes  <S=95(1),  121(1)  —  Taxation  «=» 
40(11)— ASSESSMBNT — Speciai.  Lboiblation 
—SUBJECT  and  TnxE  or  Act. 

Chapter  276  of  the  Laws  of  1905,  which  is 
amendatory  of  chapter  132  of  the  Laws  of  1885, 
is  not  repugnant  to  sections  16  and  17  of  article 
2  of  the  state  Constitution,  nor  is  it  violative  of 
tbe  constitntioDal  limitation  which  requires  a 
uniform  and  equal  rate  of  assessment  and  tax- 
ation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  %%  105,  106,  146,  173;  Dec.  Dig.  ®=» 
95(1),  121(1);  Taxation,  Cent  Dig.  {  83;  Dec 
Dig.  «=»40(11).] 

Original  application  by  Freedom  Township 
of  Republic  County  for  mandamus  to  Henry 


Douglas,    County    Clerk,    etc;,    and    others. 
Judgment  entered. 

Mahln,  Hasty  &  Mahln,  of  Smith  Center, 
for  plaintiff.  Vance  ft  McTaggart  and  H.  H. 
Van  Natta,  all  of  Belleville,  for  defoidants. 

JOHNSTON,  a  J.  The  situs  of  notes, 
bonds,  and  mortgages  for  purposes  of  taxa- 
tion is  the  question  Involved  in  this  case. 

The  Republic  County  Mutual  Fire  Insur- 
ance Company  has  its  principal  office  and 
place  of  business  in  Belleville,  Republic  coun- 
ty, and  it  does  business  in  Republic  and 
adjacent  counties.  The  secretary  of  tbe  com- 
pany is  in  charge  of  Its  office,  has  the  custody 
of  its  notes,  bonds  and  mortgages,  and  a  part 
of  his  duties  Is  to  collect  all  moneys  due  the 
company,  including  the  principal  and  interest 
accruing  on  the  notes,  bonds,  and  mortgages, 
and  to  pay  the  same  over  to  the  treasurer  of 
the  company.  The  investments  of  the  snr- 
pins  funds  of  the  company  are  made  by  the 
executive  board,  and  its  orders  ate  drawn 
upon  the  treasurer,  who  keeps  an  account  of 
the  moneys  rec^ved  and  disbur^  by  him; 
and  the  book  In  which  his  accounts  are 
kept  Is  placed  In  the  custody  of  the  secre- 
tary in  Belleville  for  safe-keeping.  The 
secretary  resides  in  the  dty  of  Bdlevllle, 
while  the  treasurer  resides  In  Freedom  town- 
ship, which  is  a  part  of  Republic  county. 

On  March  1,  1916,  the  treasurer  had  $9,- 
470  of  the  money  of  the  company  which  be 
had  placed  on  deposit  in  a  bank  of  Belleville. 
At  the  same  time  tbe  company  bad  $36,100  in 
value  In  notes  and  mortgages,  which  were  in 
tbe  hands  of  the  secretary  in  Belleville,  and 
he  also  had  possession  of  $4(X)  worth  of  office 
furniture  and  fixtures.  The  assessor  of  Belle- 
ville listed  the  notes  and  mortgages,  and  also 
the  furniture  and  fixtures  mentioned,  for 
taxation  in  the  city.  The  assessor  of  Free- 
dom township  listed  in  his  township  not 
only  the  cash  which  was  in  the  hands  of  the 
treasurer,  but  also  the  notes  and  mortgages 
of  the  company  held  by  tbe  secretary.  Later 
tbe  county  clerk  concluded  that  all  the  prop- 
erty of  the  company,  including  the  cash,  was 
taxable  at  BellevUle,  and  so  entered  them 
on  the  tax  roll. 

[1]  Is  the  situs  of  the  company's  property 
for  the  purpose  of  taxation  in  Belleville, 
where  its  principal  office  is  maintained,  or  is 
the  property,  or  some  part  of  It,  to  be  assess- 
ed In  Freedom  township?  It  is  entirely  com- 
petent for  the  Legislature,  except  as  limited 
by  tbe  Constitution,  to  fix  the  situs  of  proper- 
ty, tangible  and  Intangible,  for  the  purposes 
of  taxation.  37  Cyc.  947.  In  the  absence 
of  specific  legislation,  debts  evidenced  by 
notes  and  mortgages  are  ordinarily  taxed  at 
the  domicile  of  the  owner.  There  are  general 
provisions  of  the  statute  on  the  subject  of 
taxation  to  the  effect  that  incorporated  com- 
panies, except  such  as  are  specifically  pro- 
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vlded  for  by  statute,  are  required  to  list,  by 
tlielr  agents,  their  stock  at  the  places  where 
their  principal  offices  are  kept.  Qen.  Stat. 
1909,  i  9228.  A  provision  of  the  tax  law 
which  was  enacted  In  1876  and  amended  In 
1891,  relating  mainly  to  the  taxation  of  the 
stocks  of  banks  and  investment  companies, 
provides  that  that  act  shall  apply  to  mutual 
Are  and  life  Insurance  companies.  G«i.  Stat 
1909,  S  9298.  But  for  the  enactmrat  of  a 
later  statute  which  specifically  provides  for 
the  listing  and  assessment  of  property  of 
mutual  fire  Insurance  companies,  the  earlier 
provisions  would  apply  to  the  property  in 
question.  In  1S05  the  Legislature  amended 
chapter  132  of  the  Laws  of  1885,  and  the 
statute  as  amended  provides  for  the  organiza- 
tion of  mutual  fire  insurance  companies,  the 
kinds  of  property  they  may  insure,  the  in- 
vestment of  their  surplus  funds,  the  duties 
of  the  officers  and  the  control  of  their  prop- 
erty, and,  among  other  things,  it  provides: 

"The  treasurer  and  secretary  shall  each  give 
bonds  to  the  company  for  the  faithful  perform- 
anoe  of  their  duties  in  such  amount  as  shall  be 
prescribed  by  the  board  of  directors,  and  all 
moneys,  notes  or  other  property  belonging  to 
such  company  and  in  the  hands  of  the  treasurer 
shall  be  listed  by  him  for  taxation  in  the  county, 
township  and  school  district  in  which  he  resides, 
and  all  other  property  belonf^ing  to  the  company 
shall  be  listed  by  the  secretary  in  the  county, 
township  and  school  district  in  which  he  re- 
sides."   Gen.  Stat  1909,  {  4220. 

The  obvious  meaning  of  the  section  quoted 
is  that  property,  Including  the  moneys  and 
notes  of  the  company  in  the  bands  of  the 
treasurer,  is  to  be  listed  by  him  In  the  district 
where  he  resides,  and  that  all  property  of 
the  company  not  in  his  hands  is  to  be  listed 
by  the  secretary  in  the  district'  where  he 
resides.  Here  the  treasurer  bad  the  custody 
of  money  to  the  amount  of  $9,470  and  had  no 
other  property  in  his  hands ;  hence,  this  was 
properly  listed  in  Freedom  township,  where 
he  resided,  and  all  other  property  of  the 
company  is  to  be  listed  in  the  city  where 
the  secretary  resides.  It  is  competent  for 
the  Legislature  to  fix  the  situs  of  property  for 
taxation  where  it  is  either  actually  or  con- 
structively located,  and  for  reasons  of  its 
own  the  Legislature  chose  to  fix  the  situs  of 
the  property  of  the  company  at  the  residences 
of  the  officers  who  had  actual  custody  of  the 
same.  In  other  Instances  the  Legislature  has 
exercised  this  power  and  provided  that  part 
of  the  personal  property  of  an  owner  shall 
be  listed  where  he  resides  while  other  per- 
sonal property  of  his  shall  be  listed  where 
it  Is  actuaUy  kept  Gen.  Stat  1909,  i  9223. 
ir'roperty  may  have  a  situs  as  determined  by 
common-law  principles,  or  it  may  have  one 
fixed  by  the  Legislature,  and  within  consti- 
tutional limits  the  Legislature  has  a  free 
hand,  and  may  fix  the  situs  of  any  property 
wherever  it  sees  fit 

[21  The  provision  in  question,  which  is 
chapter  276  of  the  Lews  of  1905,  does  not  con- 
travene the  cooatitatlonal  Umltatioa  which 


requires  a  oniform  and  eqaal  rate  of 
ment  and  taxation.  It  is  true  the  property 
of  the  company  located  in  the  city  may  be 
taxed  higher  than  that  which  is  listed  In  the 
township,  but  that  is  true  in  many  cases 
where  the  property  of  an  owner  la  located 
In  more  than  one  taxing  district  Kach  tax- 
Ing  dlstnct  Imposes  taxes  for  municipal  pur- 
poses at  a  rate  to  meet  its  necessities,  and  a 
tax  imposed  to  pay  for  a  bridge  or  a  pobUe 
building  in  one  may  not  be  needed  In  the 
other,  with  the  result  that  more  tax  will  be 
paid  on  the  same  valuation  of  like  property  In 
one  district  than  in  the  other.  The  oonatitn- 
tional  provision  Invoked  relates  to  the  rats 
of  taxation,  and  only  requires  tlmt  the  rate 
shall  be  uniform  and  equal  throaghont  the 
district  in  which  the  tax  is  levied.  Com'rs  of 
Ottawa  Connty  v.  Nelison,  19  Kan.  234,  27 
Am.  Rep.  101.  Nothing  in  the  act  in  question 
Infringes  upon  that  limitation. 

There  is  no  ground  either  for  the  claim 
that  it  is  special  legislation,  and  therefore 
violative  of  section  17  of  article  2  of  the 
Constitution. 

It  is  finally  contended  that  the  title  of 
diapter  276  of  the  Laws  of  1905  is  not  broad 
enough  to  cover  its  provisions;  that  is,  the 
subject  Is  not  clearly  expressed  in  the  title, 
as  required  by  section  16  of  article  2  of  the 
Constltutioa    The  title  is: 

"An  act  to  amend  section  13  of  chapter  132 
of  the  Session  Laws  of  1885,  relating  to  mntoal 
fire  insurance  companies,  and  to  repeal  said  sec- 
tion." 

The  act  of  which  it  Is  amendatory  had  a 
very  general  and  comprehensive  title,  namely: 

"An  act  to  provide  for  the  organization  and 
control  of  mutual  fire  insurance  companies,  and 
to  repeal  chapter  one  hundred  and  eleven.  Laws 
of  eighteen  hundred  and  seventy-five." 

It  provides  for  the  organization  and  oonr 
trol  of  mutual  fire  insurance  companies,  the 
duties  of  their  officers,  the  control  and  man- 
agement of  their  property,  their  relations 
with  the  policy  holders  and  with  the  pub- 
lic, and  the  title  of  the  act  was  broad 
enough  to  have  included  any  of  the  duties  of 
the  officers,  including  the  listing  of  its  prop- 
erty for  taxation.  The  title  of  the  amenda- 
tory act  of  itself  is  notice  that  the  act  re- 
lates to  mutual  fire  Insurance  companies, 
and  also  that  it  is  amendatory  of  the  act  of 
lS8u,  which  has  the  comprehensive  title.  Ti- 
tles of  this  kind  porporting  to  amend  other 
acts  have  been  examined  and  upheld  against 
the  objection  of  narrovnic)as.  Com'rs  of 
Marion  County  v.  Com'rs  of  Harvey  Coim- 
ty,  26  Kan.  181;  La  Haipe  v.  Gas  Co.,  69 
Kan.  97,  78  Pac.  448. 

It  follows  that  the  moneys  In  the  tiands  of 
the  treasurer  must  be  listed  In  and  entered 
upon  the  tax  roll  In  Freedom  township;  while 
all  other  property  of  the  company  will  be 
listed  and  entered  for  taxation  in  the  dty 
of  BellevUle. 

Judgment  will  accordingly  be  given.  All 
the  Jnstioes  conconlnfr         ^  , 
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securit;  state  bank  of  rosbdalb 

V.  CLARKE  et  al.    (No.  20099.) 
(Sapreme  Court  of  Kansas.    Nov.  11, 1916.) 

(Svttabus  hv  the  Oowi.) 

1.  BlIXS  AND   NOTKS  .«=s>29»— Indobbembwt— 
Operation  and  Bffict. 

Where  a  note  secured  by  a  mortgage  is  as- 
signed before  maturity  to  one  of  the  makers, 
and  reissued  by  him  to  a  new  obligee  by  means 
of  an  indorsement  stating  that  the  transfer  is 
without  recourse  upon  either  of  the  makers  in- 
dividually, and  that  the  assignee  "assumes  and 
agrees  to  pay  the  said  note  as  between  the 
makers  thereof,"  the  makers  are  thereby  reliev- 
ed from  personal  liability  to  any  subsequent 
bolder  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  662-664;  I>ec  Dig.  «=» 
293.] 

2.  MOBTOAOEB     (S=3459(l)— FOKECLOSUBB— Is- 
BVES  AND    PBOOF. 

No  error  is  committed  in  allowing  the  claim 
of  the  assignor  of  a  note  to  recover  It,  because 
of  fraud  practiced  in  obtaining  it  from  him,  to 
be  litigated  upon  proper  pleadings  in  an  action 
brought  by  a  subsequent  bolder  to  foreclose  a 
mortgage  which  it  secures,  where  all  the  persons 
affected  are  parties,  and  the  issue  is  submitted 
to  a  jury. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  1343,  1345 ;  Dec.  Dig.  <S=s>459a).] 

8.  Bills  and  Notes  «=>350— Indobsekeniv- 

Good  Faith  or  Holdeb. 
The  owner  of  a  note  who  has  been  fraudu- 
lently deprived  of  it  may  reclaim  it  against  one 
-who  acquired  it  after  maturity  from  the  perpe- 
trator of  the  fraud  (or  from  one  who  obtained 
it  from  him  without  a  valuable  consideration) 
without  notice  thereof,  as  security  for  a  pre- 
existing debt. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  882;   Dec.  Dig.  «=350.] 

Appeal  from  District  Court:,  Miami  County. 

Action  by  the  Security  State  Bank  of  Rose- 
dale  against  W.  D.  Clarke  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Lane  &  Lane  and  Sheldon  &  Shlvely,  all 
of  Paola,  for  appellant  Sheridan  &  Sheri- 
dan, of  Paola,  and  Rufus  A  Underwood,  of 
Tulsa,  Okl.,  for  appellees. 

MASON,  J.  The  Security  State  Bank 
brought  an  action  seeking  a  personal  judg- 
ment against  W.  D.  Clarke  upon  a  note  ex- 
ecuted by  him  and  bis  wife,  and  the  fore- 
closure of  a  real  estate  mortgage  securing 
it  G.  W.  Hampton,  one  of  the  defendants, 
through  whom,  by  intervening  assignments, 
the  plaintiff  derived  title,  claimed  to  be  the 
real  owner  of  the  note  and  mortgage,  and 
entitled  to  their  proceeds,  on  the  ground  that 
he  had  been  induced  by  fraud  to  transfer 
them,  and  that  the  plaintiff  had  not  acquired 
them  under  snch  circumstances  as  to  give 
it  the  rights  of  an  innocent  purchaser.  The 
court  held  that  the  admitted  facts  reUeved 
Clarke  from  personal  liability,  and  submitted 
Hampton's  claim  of  ownership  to  a  jury, 
which  found  In  his  -  favor,  judgment  being 
rendered  on  the  finding.    The  plaintiff  &x^ 


peels  from  the  decision  releasing  Clarke,  and 
from  that  declaring  Hampton  to  be  entitled 
to  the  proceeds  of  the  mortgage, 

[1]  1.  The  note  was  executed  July  8,  1910, 
to  the  Citizens'  State  Bank  of  Paola,  and  was 
made  payable  In  two  years.  On  October  24, 
1910,  the  payee  executed  an  assignment  pur- 
porting to  transfer  the  note  and  mortgage 
to  Clarke.  On  February  15,  1911,  CTarko  de- 
livered the  papers  to  O.  E.  Hampton,  with 
this  Indorsement  on  the  note: 

"Hie  within  note  is  hereby  transferred  and 
assigned  without  recourse  on  either  of  the  mak- 
ers of  the  said  note  individually  as  shown  by 
the  assignment  of  the  mortgage  securing  this 
note.    W.  D.  Clarke." 

The  assignment  written  on  the  mortgage 
was  in  these  words: 

"For  value  received  I,  the  undersigned,  W.  D. 
Clarke,  transfer  without  recourse  on  me  or  upon 
my  wife,  the  other  maker,  hereby  assign  and 
transfer,  to  6.  E.  Hampton,  all  my  right,  title, 
and  interest  in  and  to  a  certain  mortgage  ex- 
ecuted bv  myself  and  wife  on  the  following  real 
estate:  [Describing  it.]  *  *  *  As  a  part  con- 
sideration of  this  assignment  the  said  G.  E. 
Hampton  assumes  and  agrees  to  pay  the  said 
note  as  between  the  makers  thereof.  The  said 
note  having  become  due  prior  hereto  by  reason 
of  the  default  in  the  payment  of  the  interest 
thereon  under  the  terms  of  said  mortgage,  this 
assignment  is  made  with  the  agreement  on  the 
part  of  the  present  holder  of  the  title  to  said  real 
estate,  subject  to  this  mortgage." 

Subsequently  assignments  of  the  note  and 
mortgage  were  made  by  G.  B.  Hampton  to 
G.  W.  Hampton,  by  G.  W.  Hampton  to  W.  J. 
Hartman,  by  Hartman  to  P.  8.  Carpenter, 
and  by  Carpenter  to  the  plaintiff. 

By  statute  a  note  is  dlsdiarged  when  the 
principal  debtor  becomes  its  holder  at  or 
after  maturity.  Gen.  Stat  1909,  S  6372. 
Some  difference  of  opinion  exists  as  to  wheth- 
er the  transfer  of  a  note  to  its  maker  before 
it  is  due  affects  a  discharge  so  as  to  prevent 
its  further  negotiation.  4  A.  &  B.  Bhicycl. 
of  L.  500,  601.  See,  also,  8  C.  J.  3tf ,  584 ;  3 
R.  C.  L.  1272;  note  96  Am.  Dec.  587.  Such 
an  assignment  to  one  of  several  makers  is 
held  to  destroy  its  character  as  a  negotiable 
instrument  so  far  as  to  prevent  the  transfer 
by  him  of  a  right  to  look  to  his  comakers 
for  anything  more  than  contribution.  4 
A.  &  B.  Encycl.  of  L.  501,  and  note  4.  But 
no  reason  is  apparent  why  a  maker  to  whom 
a  note  has  been  assigned  might  not  in  any 
case  reissue  it  in  such  manner  as  to  make 
it  binding  upon  himself.  Curry  r.  Lafon,  133 
Mo.  App.  163,  113  S.  W.  246.  Such  an  ar- 
rangement where  a  discharge  bad  been  effect- 
ed would,  of  course,  constitute  an  entirely 
new  contract  The  plaintiff  contends  that 
here  the  use  of  the  phrase  "without  recourse" 
in  the  indorsement  only  reUeved  Clarice 
from  Uabillty  as  an  Indorser,  and  left  him 
stUl  personally  liable  as  the  maker.  That 
the  parties  actually  intended  that  he  should 
be  released  in  one  capacity  and  not  in  the 
other  Is  hardly  conceivable.  Assuming,  how- 
ever, that  the  mere  use  of  the  term  "without 
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recourse"  would  hare  that  effect  on  the 
ground  that  custom  has  given  It  a  meaning 
applicable  only  to  an  Indorser,  the  Indorse- 
'  mcnt  on  the  note  adopts  by  reference  the 
proTislons  of  the  assignment  written  on  the 
mortgage,  and  the  language  of  the  latter 
makes  it  dear  that  the.  parties  had  in  mind 
that  the  assignee  was  to  look  only  to  the 
land  for  the  payment  of  the  indebtedness, 
having  assumed  the  payment  of  the  note 
"as  'between  the  makers."  The  special  con- 
tract, by  which  the  transfer  of  the  note  and 
mortgage  was  effected,  being  shown  by  the 
indorsement,  was  binding  upon  subsequent 
assignees,  and  should  be  enforced  according 
to   its  obvious  meaning. 

[2]  2.  O.  W.  Hampton  pleaded.  In  sub- 
stance, that  he  had  traded  the  note  and  mort- 
gage to  W.  J.  Hartman  for  land  which  he 
fraudulently  represented  that  he  owned, 
but  to  which,  in  fact,  he  had  ao  title.  Evi- 
dence was  introduced  in  support  of  the  al- 
legation, which  was  accepted  by  the  Jury 
and  trial  court,  so  that  the  fact  for  the  pur- 
poses of  this  proceeding  must  be  deemed  to 
be  established.  The  plaintiff  contends  that 
Hampton  could  raise  the  question  of  fraud 
only  by  a  direct  attack,  while  that  which  he 
has  here  undertaken  is  collaterEil.  If  Hamp- 
ton was  defrauded,  he  had  a  right  to  re- 
claim the  note  and  mortgage  In  an  action 
brought  for  that  purpose.  AH  the  persons 
concerned  or  affected  were  parties  to  the 
foreclosure,  and,  as  the  issue  of  fraud  was 
submitted  to  a  jury,  their  rights  were  as 
fully  protected  as  though  a  separate  action 
had  bieen  brou^t  for  Ills  determination, 
and  no  error  was  committed  in  requiring  it 
to  be  decided  In  this  one. 

[3]  3.  The  transfer  from  Hartman  to  Car- 
penter was  dated  March  8,  1913,  and  was 
shown  not  to  have  been  made  for  a  valuable 
consideration,  so  that  Hampton's  right  to 
reclaim  the  note  was  not  affected  by  It.  The 
vital  qnestion  was  whether  the  bank  receiv- 
ed the  note  from  Carpenter  under  such  cir- 
cumstances as  to  give  it  the  rights  of  an 
innocent  holder  as  against  Hampton.  The 
note  being  overdue  at  the  time,  no  question 
peculiar  to  the  transfer  of  negotiable  paper 
was  Involved.  The  rule  with  regard  to  the 
past-due  note  was  the  same  as  in  the  case 
of  any  ordinary  personal  property,  an  owner 
who  had  been  fraudulently  Induced  to  part 
with  its  title  could  reclaim  It  from  one  who 
had  received  It  without  notice  of  the  fraud, 
unless  In  obtaining  It  he  had  parted  with 
something  of  value;  and  accepting  It  as 
security  for  an  existing  debt  does  not  meet 
that  requirement.  Schuleln  v.  Hainer,  48 
Kan.  249,  29  Pac.  171 ;   note,  36  L.  R.  A.  161. 

There  was  some  evidence  to  the  effect  that 
the  plaintiff  acquired  the  note  in  contro- 
versy as  collateral  security  for  a  pre-exist- 
ing debt,  and  the  Jury  must  be  deemed  to 
have  found  this  to  be  the  case;    for  the 


court  Instructed  than.  In  effect,  that  the 
plaintifrs  right  to  be  regarded  as  an  Inno- 
cent purchaser  depended  upon  whether  it  ac- 
quired the  note  for  a  new  consideration,  or 
as  security  for  a  debt  already  incurred.  The 
Jury  having  found,  upon  sufficient  evidence. 
that  the  plaintifrs  rights  to  the  note  were 
no  greater  than  Hartman's,  it  was  condnded 
by  the  finding  against  him,  and  Hampton  was 
properly  adjudged  to  be  entitled  to  the  pro- 
ceeds of  the  mortgage. 

Complaint  is  made  of  the  sustaining  of  an 
objection  to  a  qnestion  asked  of  one  of  the 
plaintiff's  witnesses,  but  the  matter  to  which 
It  related  seems  to  have  been  covered  by  oth- 
er testimony,  and  In  any  event  no  showing 
was  made  at  the  hearing  of  the  motion  for  a 
new  trial  as  to  what  the  answer  would  have 
be«i.    Civ.  CMe,  $  307  (Gen.  St  1909,  {  5901). 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


BBLL  T.  FLEMING. 

(Supreme  Court  of  Oregon.    Nov.  21,  1916.) 

Appsai,  ARn  Bbbob  €=s>624  —  Becosd  —  Tua 

FOB  FiLINO— EVIDBNOK. 

Where  an  appeal  was  perfected  in  accord- 
ance with  L.  O.  L.  S  650,  sabd.  4,  on  April  IQth, 
the  trial  court  had  no  authority,  under  sec- 
tion 654,  requiring  the  transcript  to  be  filed 
within  30  days  after  the  appeal  is  perfected,  to 
enter  an  order  on  May  27th  eztendmg  the  time 
to  file  the  transcript 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2737-2742;  Dec  Dig.  <S=> 
624.] 

Appeal  from  Circuit  Court,  Multnomah 
County ;   Henry  B.  McGinn,  Judge. 

Action  by  Seymour  H.  Bell  against  J.  C 
Fleming.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    OlsnlisBed. 

C.  M.  Idleman,  of  Portland,  for  appellant. 
Leon  W.  Behrman  and  Maurice  W.  Seltz, 
both  of  Portland,  for  respondent 


PER  CURIAM.  This  Is  a  motl<m  to  dis- 
miss an  appeal  on  the  ground  that  an  order 
of  the  trial  court  enlarging  the  time  within 
which  to  file  the  transcript  on  appeal  was 
not  made  while  that  court  retained  Juris- 
diction of  the  cause.  An  Inspection  of  the 
pai)ers  sent  up  in  this  cause  shows  that  on 
February  15,  1916,  the  plaintiff  secured  a 
Judgment  against)  the  defendant;  that  on 
April  4th  following  a  notice  of  appeal  was 
served  and  filed  by  defendant's  counael,  vrbo 
10  days  thereafter  also  served  and  filed  an 
undertaking  on  appeal.  No  objections  to  the 
sufllclen<7  of  the  sureties  on  the  undertaking 
appear  to  have  been  made,  and  hence  the 
appeal  became  perfected  April  19,  1916.  L. 
O.  L.  S  650,  subd.  4.  The  appellant  was  al- 
lowed thereby  30  days  from  the  latter  date, 
or  until  May  19th,  In  Which  to  file  his  tran- 
script on  appeal.    Id.  $  664.    The  order  ez- 
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tendinsr  the  tline  In  which  to  file  the  train 
acription  was  not  made  until  May  27,  1916. 

The  trial  court  had  lost  jurisdiction  of  the 
cause,  and  hence  the  motion  ia  allowed. 


IIERIDIANAI*  CO.  t.  BOUBNE. 

(Supreme  €>>art  of  Oregon.     Not.  21,   1916.) 

Appeal  and  Ebkob  «=>419(1)— Pboceboinos 
TO  Tbaxsfeb  Caubb— Notice  or  AppKAii— 

lOXRTIFICATIOIT  OF  JXTDGMENT. 

A  notice'  of  appeal  describing  the  Judgment 
appealed  from  by  reference  to  the  title  and  date 
of  entry,  if  insufficient  to  identify  the  judg- 
ment, may  be  read  in  connection  with  the  under- 
taking on  appeal,  inclnding  in  Its  description 
of  the  judgment  the  statement  of  the  amount 
for  which  ft  is  entered,  and,  when  so  read,  suf- 
ficiently identifies  the  decision  to  confer  juris- 
diction on  the  Supreme  Court  by  the  filing  of 
the  transcript. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  12145;  r>ec.  Dig.  «=>4iaa).] 

Appeal  from  Circuit  Conrt,  Columbia  Coun- 
ty;  X  A  Eakln,  Judge. 

Action  by  the  Meridlanal  Company  against 
J.  Kenyon  Bonma  From  a  judgment  for 
plalntUI,  defendant  appeals.  Motion  to  dis- 
miss denied. 

R.  O.  Wright,  of  Portland,  for  the  motion. 
Clyde  Bichardson,  of  Portland,  opposed. 

MOORE,  O.  X  This  Is  a  motion  to  dismiss 
an  appeal  on  the  ground  that  the  written  no- 
tice thereof  does  not  sufficiently  Identic  the 
judgment  attempted  to  be  reviewed.  Omit- 
ting the  immaterial  parts  of  the  notice,  It 
reads: 

"Yon  and  each  of  yon  are  hereby  notified  that 
the  defendant  J.  Kenyon  Bourne,  in  tbe  above- 
entitled  action,  hereby  appeals  to  the  Supreme 
Court  of  the  state  of  Oregon,  from  all  that  cer- 
tain judgment  rendered  and  Altered  in  the 
above-entitled  court  and  cause  on  the  17th  day 
of  June.  1916,  which  said  judgment  was  in  fa- 
vor of  the  plaintiff  and  against  the  defendant." 

If  it  be  assumed  that  this  notice  Is  tnade* 
quate  under  the  rule  announced  in  this  court 
(Crawford  v.  Wist,  26  Or.  696,  89  Pac.  218; 
Hamilton  v.  Butler,  83  Or.  370,  M  Pac  200; 
Dufty  y.  McMahon,  80  Or.  806,  47  Pac.  787), 
the  undertaking  on  appeal  may  be  read  In 
coniiectl<nt  with  the  notice  for  tbe  purpose 
of  Identifying  tbe  judgment  or  decree  com- 
plained' of  (Salem  Traction  Co.  t.  Anson,  41 
Or.  562,  67  Pac.  1015,  69  Pac.  675 ;  Keady  r. 
United  Rys.  Co.,  67  Or.  325,  100  Pac.  668, 
108  Pac.  197 ;  MacMahon  t.  Hull,  68  Or.  133, 
119  Pac.  348,  124  Pac.  474,  126  Pac.  3 ;  Hol- 
ton  T.  Helton,  64  Or.  290,  129  Pac.  532,  48  L. 
B.  A  [N.  8.]  779). 

The  material  part  of  the  undertaking  on 
appeal  herein  reads: 

"Whereas,  the  defendant  In  the  above-enti- 
tled action  appeals  to  the  Supreme  Court  of  the 
state  of  Oregon  from  a  judgment  made  and  en- 
tered against  defendant  in  said  action  in  the 
said  circuit  court,  in  favor  of  the  plaintiff  in 
the.  said  action  and  against  the  defendant  on  the 


17th  day  of  June,  A  D.  1916,  for  $1,000,  and 
$120    attorney's   fees,    and    disbarsemeints    of 

This  description  of  the  judgment  sufficient- 
ly Identifies  the  decision  to  be  reviewed,  and, 
when  read  in  connection  with  the  notice  of 
appeal,  shows  that  jurisdiction  of  the  cause 
was  conferred  upon  this  court  by  tbe  filing 
of  the  transcript. 

The  motion  Is  denied. 


rRBN(3H  V.  McEEAN,  Sheriff,  et  aL 
(Supreme  Conrt  of  Oregon.    Nov.  21,  1910.) 

Apfeai,  ard  Ebbob  «=»414^Pboceedinob  to 
Tbansfeb  Cattsb— -Noticb  of  Appkai/— Peb- 
BONB  EwnrucD— "Advebsb  Pabty." 
Under  L.  O.  L.  {  650,  requiriag  notice  of 
appeal  to  be  served  on  such  adverse  party  or 
parties  as  have  appeared,  an  appeal  by  a  de- 
fendant from  a  decree  enjoining  enforcement  of 
tbe  judgment  will  be  dismissed  where  a  codefcnd- 
ant  of  the  appellant  who  wonid  be  compelled  to 
pay  the  judgment  in  case  of  reversal  of  the  de- 
cree appealed  from  is  not  served  with  process; 
an  "adverse  party,"  within  section  550,  being 
one  whose  interest  in  relation  to  the  judgment 
or  decree  is  in  conflict  with  the  modification  or 
reversal  sou^t  by  the  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2137,  2138;  Dec.  Dig.  «==> 
414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

In  Banc  Appeal  from  Circuit  Court, 
Sherman  Ciounly;    D.  R.  Parker,  Judge. 

Bill  In  equity  by  L.  R.  French  against  J.  O. 
McKean,  as  sheriff  of  Sherman  County,  and 
others.  From  a  decree  for  plaintiff,  defend- 
ant W.  li.  Cooper  appeals.     Dismissed. 

W.  Jj.  Oxtper,  of  Portland,  In  pro.  per. 
J.  B.  Hosford,  of  Moro  (Roy  J.  Baker,  of 
Grass  Valley,  on  the  brief),  for  respondent 

BEAN,  J.  At  the  threshold  of  the  case 
counsel  for  plaintiff  challenge  the  jurisdic- 
tion of  this  court  to  review  the  decree  ap- 
pealed from  for  the  reason  that  the  notice 
of  appeal  was  not  served  upon  all  of  the  ad- 
verse parties  who  have  appeared  in  the  suit 
It  appears  from  the  record  that  plaintiff, 
French,  Instituted  a  suit  and  obtained  a  de- 
cree In  the  circuit  conrt  of  the  state  of 
Oregon  for  Sherman  county  against  all  of  the 
defendants  herein,  declaring  a  certain  judg- 
ment and  decree  In  favor  of  C.  E.  Johnson, 
plaintiff  therein,  and  against  Ix  R.  French, 
Harriet  E.  French,  George  E.  Qulggle,  S. 
Scbupbach,  Sarah  Schupbach,  W.  C.  Re- 
pass, Florence  Repass,  Emil  Thlelhom,  H. 
G.  Kemp;  Ben  Klvlch,  Sarah  Kivich,  and 
Sam  CSiavls,  defendants  therein,  for  the 
sum  of  $600,  with  Interest  at  10  per  cent. 
I>er  annum  and  $150  attorney  fees  and  $31.25 
costs,  fully  paid  and  satisfied,  and  enjoining 
the  enforcement  thereof  on  execution,  that 
by  the  decree  so  enjoined  It  was  provided 
for  a  sale  of  real  estate  upon  the  foreclosure 
of  a  mortgage,  and  further  decreed  that  the 
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plaintiff  therein  haye  execntion  against  L. 
R.  French,  Geo.  E.  Qulggle,  S.  Schupbach, 
H.  G.  Kemp,  and  Ben  Klvlch  for  any  bal- 
ance that  remained  unpaid  after  the  applica- 
tion of  the  proceeds  of  such  sale. 

In  the  present  suit  upon  this  appeal  the 
notice  was  served  ai>on  plaintiff,  Xi.  R. 
French,  but  was  not  served  upon  any  of  the 
defendants.  Section  650,  L.  O.  L.,  provides 
in  so  far  as  it  Is  here  applicable; 

"An  appeal  shall  be  taken  and  perfected  in  the 
manner  prescribed  in  this  section,  and  not  other- 
wise. *  *  *  If  the  appeal  is  not  taken  at 
the  time  the  decision,  order,  judgment,  or  decree 
is  rendered  or  given,  then  the  party  desiring  to 
appeal  may  cause  <a  notice,  signed  by  himself  or 
attorney,  to  be  served  on  such  adverse  party  or 
parties  as  have  appeared  in  the  action  or  suit, 
or  upon  his  or  their  attorney,  at  any  place  in 
the  state,"  etc. 

S.  Schupbach  appeared  and  filed  an  an- 
swer in  the  cause,  and  plaintiff  contends 
that  notice  of  appeal  should  have  been  serv- 
ed upon  this  defendant  The  judgment  en- 
Joined  by  the  decree  appealed  from  was 
against  Schupbach,  and  if  the  decree  should 
be  reversed  and  the  Judgment  reinstated 
Scbupbach's  interest  would  be  affected,  as  a4V 
<x>rdlng  to  the  adjudication  he  would  be  re- 
quired to  pay  the  amount,  and  the  notice 
of  appeal  should  have  been  served  upon  him. 

An  adverse  party,  within  the  meaning  of 
section  550,  is  a  party  whose  interest  in  re- 
lation to  the  Judgment  or  decree  Is  In  con- 
flict with  the  modlfloation  or  reversal  sought 
by  the  appeal.  Conrad  t.  Packing  Oa,  34 
Or.  342,  4»  Pac.  659,  52  Pac.  1134,  57  Pac. 
1021;  LlUlenthal  v.  Caravlta,  16  Or.  339, 
15  Paa  280;  Alliance  Trust  Co.  v.  O'Brien, 
32  Or.  833,  50  Pac.  801,  61  Pac.  640.  This 
is  a  Jurisdictional  matter,  and  the  court  has- 
no  dl8(3«tion  to  exercise.  Lane  v.  Went- 
worth,  69  Or.  246,  133  Pac  849.  It  was  said 
In  the  latter  case: 

"It  has  constantly  been  determined  by  this 
court  that,  although  parties  are  both  plaintiffs 
or  both  defendants,  yet  if  an  appeal  would  un- 
favorably affect  the  rights  of  one  of  them,  as  de- 
termined by  the  decree  appealed  from,  he  is  an 
adverse  party  as  respects  his  coplaintiff  or  co- 
defendant,  and  that  the  jurisdiction  of  this  court 
depends  upon  service  of  the  notice  upon  all  such 
parties." 

The  fact  that  Schupbach  claimed  to  be 
Interested  in  the  suit  in  another  capacity 
would  not  change  his  status  as  to  the  judg- 
ment. 

The  appeal  is  dismissed. 


MOrriTT  y.   CITY  OP  SALEM. 
(Supreme  Coart  of  Oregon.    Nov.  21,  1916.) 

1.   MlTNlCIPAL  COBPOBAITONS  «=>523(2)   —  Rb- 

covEBT  OF  Benefit  AssEssuBNi^VoLTmrA- 

BY  PaTMENT. 

Where  plaintiff  paid  a  benefit  assessment  to 
have  the  lien  on  his  lots  discharged  so  that  he 
might  make  a  sale  of  the  property,  and  he  was 
not  entrapped  by  sudden  pressure  of  city's  agent 


into  making  the  payment,  and  was  not  wititont 
other  remedy,  his  payment  was  voluntary. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1233 ;  Dec.  Dig.  «=» 
523(2).] 
2.  Municipal  Cobporationb  «=»623(1)— Pttb- 

UO    lUPBOVEICENTB  —  ASSESSMENT    OF    BKITK. 

fits— Refond— Pabtibs  Entitled. 
Plaintiff  voluntarily  paid  a  benefit  assess- 
ment, under  an  agreement  with  the  city  treasur- 
er to  return  it  If  Illegal,  and,  the  assessment 
being  declared  void.  City  Charter  of  City  of  Sa- 
lem, {  52,  was  amended  to  authorize  the  return 
of  the  assessment  to  the  record  owners  of  prop- 
erty when  the  amendment  was  adopted.  Ueld, 
that  the  right  to  recover  money  voluntarily  paid 
in  discharging  a  void  tax  must  be  found  in  a 
statute  or  ordinance  authorizing  it,  and  the 
agreement  with  the  city  treasurer  was  invalid, 
and  therefore  plaintiff's  grantees,  and  not  plain- 
tiff, were  the  proper  parties  to  receive  the 
money. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1232;  Dec.  Dig.  «=> 
623(1).] 

Department  2.  Appeal  from  Cbvalt 
Court,  Marion  County;  Percy  B>  B^elly, 
Judge. 

Action  by  A.  T.  MofBtt  against  the  City  of 
Salem,  a  municipal  corporation.  Jndgmeat 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  dismissed. 

The  complaint  charges: 

"That  at  all  times  hereinafter  oi«itioned  d»' 
fendant,  the  city  of  Salem,  was  and  now  is  a 
municipal  corporation,  duly  and  regularly  incor- 
porated, organized,  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Oregon; 
that  on  and  between  the  ISth  day  of  October, 
1911,  and  the  10th  day  of  November,  1911,  de- 
fendant received  from  A.  T.  Moffitt  the  sum  ot 
$115.44,  to  and  for  the  use  of  plaintiff;  that 
thereafter  and  prior  to  the  commencement  of  this 
suit  plaintiff  duly  demanded  payment  thereof 
from  the  defendant,  but  said  defendant  failed, 
neglected,  and  refused  to  pay  the  same  to  plain- 
tiff or  any  part  thereof." 

The  answer  admits  the  Incorporation  of  the 
defendant,  but  denies  all  other  alle^tioiis 
above  set  forth.  For  a  further  defense  it  is 
stated  that  the  defendant  is  a  monicipal 
corporation;  tliet  its  common  oouncU  enacted 
and  the  mayor  approved  ordinances  namber- 
ed  821  and  876  the  27th  day  of  June^  1910, 
and  the  19th  day  of  December,  1910,  resjtec- 
tively,  levying  a  special  assessment  within  a 
spedfled  district  for  the  oonstmctioa  of  the 
South  Salem  sewer,  and  laying  nix>n  lots  3 
and  4  in  block  1»  of  Nob  HiU  addition  to 
Salem,  Or.,  then  owned  by  the  plaintiff,  a 
burden  of  ^16.44  for  benefits  conferred  by 
the  improTement,  which  sum  was  entered  in 
the  Docket  of  City  lAaa  on  the  29tli  day 
of  December,  1910;  that  thereafter  the  valid- 
ity of  that  assessment  was  contested  In  the 
courts,  and  before  a  final  decision  was  render- 
ed in  the  suit  the  plaintiff  voluntarily  paid 
to  the  defendant  the  sum  so  assessed,  and  the 
lien  was  discharged.  For  a  further  defense  it 
Is  alleged  that  the  assessment  for  ^he  con- 
stmction  of  that  sewer  was  ultimately  de- 
termined to  have  been  irregular,  whereupon 
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tbe  ctuoter  of  the  city  of  Balem  was  amend- 
ed, pursuant  to  which  municipal  bonds  were 
Issued  by  the  defendant,  sufficient  In  amount 
to  defray  the  entire  cost  of  the  improvement ; 
that  prior  thereto  the  plaintiff  sold  and  con- 
veyed the  lota  described  in  the  complaint  to 
C.  Pemberton  and  his  wife,  who  thereafter 
received  from  the  defendant  the  payment  so 
made  by  the  plaintlfT  and  interest  thereon, 
amounting  to  ^29.83. 

The  reply  controverted  all  the  allegations 
of  new  matter  in  the  answer,  except  that 
when  the  plaintiff  paid  the  assessment  he 
had  an  opportunity  to  sell  the  lots,  in  case 
he  would  procure  the  lien  thereon  to  be  dis- 
charged, without  whl<*  release  the  purchasers 
refused  to  accept  a  conveyance.  It  asserts 
that  the  assessment  was  paid  under  protest 
In  order  to  remove  a  cloud  from  the  title  to 
the  lots,  and  that  th^  money  paid  for  that  pur- 
pose was  taken  into  consideration  by  the 
plaintiff  and  the  purchasers  of  the  real  prop- 
erty. For  a  further  reply  it  is  stated  that  the 
defendant  ought  to  be  estopped  from  alleging 
or  proving  the  defense  set  forth  on  the 
ground  that  when  the  assessment  was  paid 
It  was  agreed  by  and  between  the  plaintiff 
and  the  defendant's  officer  who  received  the 
money  that  if  tbe  assessment  should  be  de- 
creed to  be  Illegal  the  sum  so  received  should 
be  returned  to  Mr.  Moffltt  By  stipulation 
the  cause  was  tried  without  a  Jury,  and  find- 
ings of  fact  and  of  law  were  made,  and  Judg- 
ment was  given  to  the  plaintiff  for  fll5.44, 
with  Interest  from  November  10,  1911,  and 
tbe  defendant  appeals. 

B.  W.  Macy,  City  Atty.,  of  Salem  (Wm.  H. 
Trindle  and  Rollln  K.  Page,  both  of  Salem, 
on  the  brief),  for  appeUant.  W.  0.  Wins- 
low,  of  Salem,  for  respondent. 

PER  CURIAM.  The  only  question  to  be 
considered  is  whether  the  findings  of  fact 
snpport  the  oondnslon  of  law  and  the  Judg- 
ment founded  thereon.  The  findings  of  fact 
accord  with  the  material  averments  of  the 
complaint,  of  the  answer,  and  of  the  reply. 
These  findings  further  state  that  ordinances 
numbered  821  and  876  of  the  defendant  were 
duly  enacted  t^d  approved,  pursuant  to 
which  a  sewer  was  constructed  in  South 
Salem,  and  by  reason  thereof  there  was  Im- 
posed (Ml  lots  8  and  4  In  block  19  of  Nob 
HIU  addition  to  Salem,  Or.,  then  the  prop- 
erty of  the  plalntlfl,  a  burden  of  fll6.44, 
which  sum  was  entered  In  the  Docket  of  City 
lilesu;  that  the  validity  of  that  assessment 
was  challenged  In  a  snlt  instituted  for  that 
purpose;  that  pending  the  decision  of  that 
canse  the  plaintiff  had  an  opportunity  to  sell 
the  lots,  but  the  proposed  purchasers  would 
not  accept  a  conveyance  of  the  land  until  the 
lien  was  discharged;  that  the  plaintiff  paid 
the  sum  stated  to  the  city  treasurer  pur- 
suant to  an  agreement  with  him  that  if  it 
should  be  finally  determined  that  the  assess- 
ment was  invalid  the  sum  so  received  would 
160  P.— 78 


be  returned  to  Mr.  Mofiltt ;  that  on  the  25tfa 
day  of  October,  1911,  the  plaintiff  and  his 
wife  executed  to  the  purdtiasers,  C.  Pember- 
ton and  wife,  a  deed  to  the  lots ;  that  there- 
after it  was  finally  determined  that  the 
assessment  was  illegal  (Jones  v.  Salem,  63 
Or.  126,  123  Pac.  1096);  that  section  52  St 
the  city  charter  was  amended  the  2d  day  of 
December,  1912,  so  as  to  authorize  the  de- 
fendant's council  to  issue  and  sell  bonds, 
and  from  the  money  thus  obtained  to  refund 
the  sums  collected  on  account  of  the  assess- 
ment, and  also  to  pay  the  contractors  the  re- 
mainder due  for  making  the  Improvement 
A  clause  of  that  amendment  reads: 

"(e)  That  upon  the  adoption  of  this  amend- 
ment and  the  passing  and  adoption  by  the  quali- 
fied voters  of  the  city  of  Salem  of  an  ordinance 
providing  for  the  issuance  of  bonds  or  warrants 
for  the  payment  of  sewers  and  drains  heretofore 
constructed,  and  for  the  refunding  of  outstand- 
ing bonds  or  warrants  issued  by  the  city  for 
such  purposes,  and  for  the  repayment  of  any  and 
all  special  assessments  levied  on  said  account, 
the  dty  council  shall  proceed  to  issae  and  sell 
said  bonds  as  provided  by  law,  and  as  may  be 
hereafter  provided  by  ordinance,  and  from  the 
funds  derived  £rom  uie  sale  thereof  shall  repay 
to  all  property  owners  who  have  heretofore  paid 
into  the  city  treasury  by  themselves  or  tiieir 
grantors  such  sum  or  sums  as  may  have  been 
from  time  to  time  paid  by  themselves  or  tJieir 
grantors  on  account  of  the  special  assessment 
levied  against  any  property  to  which  said  person 
holds  the  record  tiue  at  tbe  date  of  tbe  adoption 
of  this  amendment,  for  the  construction  of  sew- 
ers or  drains." 

The  court  further  found  that  ordinances 
were  enacted  and  approved  carrying  into  ef- 
fect that  amendment;  that  pursuant  to  the 
provisions  of  those  ordinances  C.  Pember^ 
ton  and  his  vrife  filed  their  claim  for  tbe 
money  so  paid  by  their  grantor,  and  there- 
upon received  the  same,  with  Interest  thereon 
amounting  to  $129.88;  that  thereafter  the 
plaintiff  demanded  of  the  defendant  a  re- 
turn of  the  money  which  he  had  paid,  but  up- 
on a  refusal  to  comply  therewith  he  Insti- 
tuted this  action. 

[1, 2]  Unless  the  city  treasurer  was  author- 
ized to  make  a  valid  agreement  on  behalf 
of  the  defendant  to  return  tbe  money  to  the 
plaintiff  in  case  the  assessment  was  declared 
to  be  Illegal,  the  findings  of  fact  do  not  up- 
hold the  conclusion  of  law  and  the  Judgment, 
and  C.  Pemberton  and  his  wife,  the  holders 
of  the  legal  title  to  the  lote  December  2, 1912, 
when  section  62  of  the  charter  was  amended, 
were  tbe  proper  parties  to  receive  the  money. 
Neer  v.  Salem,  77  Or.  42,  149  Paa  476. 

The  plaintiff  paid  the  assessment  in  order 
to  have  the  Uen  on  the  lots  discharged  so 
that  he  might  make  a  sale  of  the  property. 
He  was  not  intrapped  by  sudden  pressure  of 
the  defendant's  agents  into  making  the  pay- 
ment, nor  was  he  without  other  means  of 
escaping  an  existing  or  imminent  infringe- 
ment of  his  rights  of  person  or  property.  His 
payment  was  voluntary.  Johnson  v.  Crook 
County,  63  Or.  329,  100  Pac.  294,  133  Am. 
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St.  Rep.  834;  TUlamook  City  v.  Tillamook 
County,  66  Or.  112,  107  Pac.  482. 

The  right  to  recoTer  money  paid  by  a  per- 
son of  his  own  accord  In  discharging  a  void 
tax  must  be  found  In  a  statute  or  ordinance 
authorizing  the  repayment.  Board  of  Com- 
mlsaloners  ▼.  Ruckman,  57  Ind.  96,  98.  In  de- 
ciding that  case  Mr.  Justice  Worden,  in 
speaking  of  the  Toluntary  payment  of  an  Il- 
legal tax,  says:  "Without  some  statutory 
provision,  taxes  thus  paid  cannot  be  recover- 
ed back."  Before  the  amendment  of  section 
52  of  the  charter  the  city  treasurer  could 
not  make  any  valid  agreement  to  repay  the 
assessment  voluntarily  made,  and  for  that 
reason  the  findings  of  fact  do  not  support  the 
conclusion  of  law. 

The  Judgment  Is  reversed,  and  the  action 
dismissed. 


CAPLES  V.  MORGAN. 
(Supreme  Court  of  Oregon.    Nov.  21, 1916.) 

1.  Pleadino  «:»259— Amendment— SusPBisB. 

In  action  by  landlord  for  rent  inBtallments, 
where  defendant  counterclaimed  for  being  in- 
duced by  false  representations  to  execute  a  lease 
of  the  premises  for  enhanced  rental,  allowing  de- 
fendant (luring  trial,  over  plaintifE'g  objection,  to 
amend  bis  answer  so  as  to  call  his  claim  a  set- 
off and  recoupment  instead  of  counterclaim,  and 
to  change  the  prayer  to  one  that  plaintifC  take 
nothing  and  defendant  be  dismissed,  was  not 
error;  it  not  being  shown  that  plaintiff  was  sur- 
prised or  her  rights  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  788-792;  Dec.  Dig.  «=o269.] 

2.  LnnTATioR  of  Aotions  9s>62  —  Defjcnbbb 
— Fraud. 

The  statute  of  limitations  cannot  be  urged 
against  ft  mere  defense,  such  as  that  defendant 
was  fraudulently  inveigled  into  the  contract  sued 
on,  but  such  a  defense  lasts  as  long  as  the  con- 
tract it  affects;  the  statute  of  limitations  ap- 
plying only  to  one  who  seeks  affirmative  relief. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  342 ;    Dec.  Dig.  <8=»62.] 

3.  I/ANDLOBD  AND  TkNAHT  «=233(2)— ACTION 

FOB  Kent  —  Questions  fob  Jubt  —  Fai.se 

Refbeskntationb. 
In  action  for  rent,  where  defendant  souKht 
to  recoup  damages  for  being  induced  by  false 
representation  to  execute  the  lease  for  a  higher 
rental  than  he  would  otherwise,  the  issue  wheth- 
er the  false  representation  did  have  the  effect  of 
Inducing  defendant  to  agree  to  the  higher  price 
was  for  the  jury's  determination. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  941;  Dec.  Dig.  «=>233(2).] 

4.  Landlobd  and  Tenant  «s9223(4)— Action 
FOE  Kent— Recoupmbnx. 

In  an  action  for  rent,  that  the  tenant,  by 
false  representations  of  the  landlord's  agent 
that  another  party  was  seeking  a  lease  of  the 
premises  at  a  higher  price,  was  induced  to  exe- 
cute the  lease  at  such  higher  price,  was  a  good 
defense  by  way  of  recoupment 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  887,  888;  Dec.  Dig.  «=> 
223(4).] 

6.  Set-Oft  ahd  Countkbclahi  €=>6  —  "Re- 
coupment"— Nature. 
"Recoupment"  is  the  keeping  back  or  stop- 
ping something  which  is  due,  and,  under  the 
principles  of  the  common  law,  recoupment  could 


be  invoked  when  defendant  snatained  danages 
from  plaintiff's  nonperformanoe  of  the  contract 
sued  on,  in  which  case  the  damages  to  which  the 
defendant  was  entitled  could  be  abated  frora 
plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,   Cent   Dig.  H   6,  7;    Dec.   Dig. 


For  other  definitions,  .see  Words  and  Pbrasei, 
Slrst  and  Second  Series,  Recoupment) 

6.  E'raubb,  Statute  of  9=a58(l)— Leases  — 
Tebm  fob  Yeabs— Obal  Neootiatiors. 

In  an  action  for  rent  on  five-year  lease, 
where  defendant  sought  recoupment  ot  damages 
from  false  representation  of  plaintifTs  agent 
that  another  party  desired  the  lease  at  a  higher 
price,  inducing  defendant  to  execute  the  lease 
at  such  higher  price,  the  oral  negotiations  of 
the  parties  concerning  the  lease  were  inadmis- 
sible under  L.  O.  L.  |  806,  providing  that  ieaws 
for  a  longer  period  than  one  year  are  void  if 
not  in  writing,  and  no  evidence  of  sndi  agree- 
ment shall  be  received  other  than  the  writing, 
or  secondary  evidence  of  its  contents,  in  the 
cases  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  90;   Dec  Dig.  «=»68a)-l 

7.  Landlobd  and  Tenant  «=s>223(3)  —  Dif- 
FEBENCE  Between  Liabilitt  Incurred  fob 
Rent  and  Rental  Value  of  Pbexisks. 

Where  a  tenant  was  induced  to  take  a  five- 
year  lease  of  an  apartment  house  at  $10  in- 
stead of  $8  per  room  per  month  by  falae  repre- 
sentation of  landlord's  agent  that  another  partj 
had  offered  to  take  the  lease  for  the  higher  price, 
and  set  up  such  claim  in  recoupmoit  ia  action 
by  the  landlord  for  installments  of  the  rent, 
the  measure  of  his  damages  was  the  difference 
between  the  agreed  rent  and  the  reasonable 
value  of  the  premises  as  of  the  date  the  oontract 
was  made. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i  886;  Dec.  Dig.  <*= 
223(3).] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  (3ounty;  C.  U.  Gantenbein. 
Judge. 

Action  by  Jane  Caples  against  W.  L.  Mor- 
gan. From  Judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

This  Is  on  action  to  recover  simdry  month- 
ly installments  of  rent  alleged  to  be  doe 
upon  a  flve-year  lease  of  real  property  in 
Portland,  the  execution  of  which  and  posses- 
sion tbevennder  being  admitted.  Tbat  any- 
thing Is  due  is  denied.  Answering  afflmw- 
tlvely,  the  defendant  alleged,  In  substance, 
that  he  was  the  principal  stockholder  In  a 
firm  of  architects  engaged  in  the  business  of 
bniidlng  apartment  houses  and  family  dwell- 
ings; that  oral  negotiations  were  entered 
into  between  the  defendant  and  the  agent  of 
plaintifC  for  the  erection  upon  the  real  prop- 
erty of  the  latter  of  an  apartment  house  con- 
taining 71  rooms,  to  be  leased  to  tbe  defend- 
ant for  tbe  term  of  five  years  at  the  rate  of 
$8  per  room  per  month;  that  before  the 
negotiationB  were  completed  and  the  lease 
finally  executed  the  plalntUFs  agent  falsely 
represented  to  the  defendant  that  a  third 
party  had  offered  to  take  a  lease  for  that 
term  at  the  rate  of  $10  per  room  per  month, 
in  which  event.  If  accepted,  the  defendant 
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firm  would  not  be  allowed  to  construct  the 
building ;  that  this  representation  was  made 
for  the  purpose  of  inducing  the  defendant  to 
agree  to  the  larger  rental ;  that,  relying  upon 
the  statement  mentioned,  and  believing  it  to 
be  true,  the  defendant  agreed  to  the  lease  in 
question  at  the  larger  rental,  and  as  he  says, 
"will  be  obliged  for  the  remainder  of  the 
term  of  said  lease  to  pay  the  sum  of  $2  per 
room  per  month  more  than  be  had  agreed 
with  said  agent  to  pay  for  the  same,  or  than 
said  plaintiff  was  offered  for  same,  or  could 
have  then  or  bow  receive  from  any  other 
person  therefor,  or  than  same  was  then  or  is 
now  worth,  and  defendant  was,  has  been,  and 
is  damaged  by  reason  thereof  and  thereby  in 
the  sum  of  $8,520."  A  demurrer  to  the  fur- 
ther and  separate  answer  on  the  g;roand  that 
tt  did  not  state  facts  sufficient  to  constitute 
a  cause  of  defense  to  the  complaint  or  coun- 
terclaim against  the  plaintifT,  and  tliat  the 
defendant's  cause  of  action  set  forth  as  a 
counterclaim  did  not  accrue  within  two  years 
prior  to  the  commencement  of  this  action 
nor  within  two  years  prior  to  the  filing  of 
the  counterclaim,  was  overruled.  Every  al- 
legation In  the  new  matter  of  the  answer  was 
denied  by  the  reply,  except  as  expressly  ad- 
mitted therein.  It  admits  that  the  agent 
was  authorized  to  negotiate  for  and  find  a 
tenant  for  an  apartment  house  to  be  erected 
on  the  pr<q?erty,  and  to  negotiate  for  propo- 
sals to  construct  the  same,  but  that  he  was 
not  authorized  to  enter  Into  such  a  lease,  nor 
to  conclude  the  contract  for  the  construction 
of  the  building ;  that  the  defendant  proposed 
to  the  agent  to  take  a  lease  on  the  building 
to  be  erected  for  five  years  on  the  basis  of 
$S  per  room  per  month,  but  that  the  pro- 
posal was  never  accepted.  It  also  admits 
that  the  agent  represented  that  the  third  par- 
ty had  made  an  offer  for  a  lease  running  for 
the  same  term  at  $10  per  room  per  month, 
and  avows  that  the  plaintiff  Is  Informed  and 
believes,  and  therefore  alleges,  that  the  of- 
fer had,  in  fact,  been  made ;  and,  lastly,  af- 
firmatively avers  the  defense  of  the  statute 
of  limitations,  for  that  it  appears  that  the  al- 
leged fraud  was  perpetrated  April  11,  1910, 
whereas  the  answer  was  not  filed  until  more 
than  two  years  after  that  date.  A  general 
demurrer  to  the  new  matter  in  the  reply  was 
sustained,  apparently  on  the  ground  that  the 
questions  involved  had  been  settled  by  the 
ruling  on  the  demurrer  to  the  allegations  of 
the  answer.  During  the  progress  of  the  trial, 
over  the  objection  of  the  plaintiff,  the  defend- 
ant was  allowed  to  amend  his  answer  so  as 
to  call  it  set-off  and  recoupment  instead  of 
counterclaim,  and  by  changing  the  prayer  to 
the  effect  that  the  plaintiff  take  nothing  and 
defendant  be  dismissed  with  his  costs  and 
disbursements.  The  jury  found  a  special  ver- 
dict to  the  effect  that  the  statement  of  the 
agent  that  the  third  party  had  offered  |10 
per  month  was  false,  that  defendant  in  tak- 
ing the  lease  relied  upon  that  offer,  and  that 


but  for  the  offer  he  would  have  secured  it  at 
a  rental  of  $575  per  month  for  the  whole 
building;  and  as  a  general  verdict  the  Jury 
found  for  the  defendant  From  the  Judg- 
ment rendered  on  this  verdict,  the  plaintiff 
appeals. 

M.  Ifc  Pipes  and  3.  W.  Reynolds,  both  of 
Portland  (Flegel,  Reynolds  &  Fiegel,  of  Port- 
land, <m  the  brief),  tot  appellant.  T.  O. 
Greene  and  B.  B.  Seabrook,  both  of  Portland 
(Bauer  &  Greene,  A.  H.  McCurtain,  and 
Malarkey,  Seabrook  &  Dibble,  all  of  Portland, 
on  the  brleQ,  for  respondent 

BURXBTT,  J.  (after  stating  the  facts  as 
above).  [1,2]  Complaint  is  made  about  per- 
mitting the  amendment  of  the  answer.  It  is 
not  shown,  however,  that  the  plaintiff  was 
taken  by  surprise  or  that  her  rights  were 
prejudiced  thereby.  She  could  not  have  ex- 
perienced any  injury  on  that  account ; '  for, 
whereas  the  original  answer  demanded  a 
judgment  for  the  excess  of  the  damages  al- 
leged over  what  should  be  found  due  to  the 
plaintiff  by  the  terms  of  the  lease,  the  change 
allowed  her  to  escape  any  judgment  for  this 
possible  overplus.  Neither  can  the  statute 
of  limitations  be  urged  against  a  mere  de- 
fense of  the  kind  here  involved.  Our  statute 
stating  the  time  within  which  actions  may 
be  brought  refers  to  instances  where  the 
party  claiming  to  have  been  defrauded  insti- 
tutes proceedings  on  his  own  behalf  for  the 
recovery  of  d&mages.  It  does  not  contem- 
plate mere  resistance  of  a  claim  founded 
upon  a  contract  into  which  the  defendant 
has  been  inveigled  by  the  fraudulent  conduct 
of  the  other  contracting  party.  The  rule  is 
thus  stated  by  Mr.  Justice  Henshaw  in  Hart 
V.  Church,  128  CaL  471,  68  Pac  910,  77  Am. 
St  Rep.  195: 

"It  is  also  tnie  that,  where  a  party  aeeks  re- 
lief upon  the  ground  of  fraud  or  mistake,  the 
action  must  be  commenced  within  three  years 
after  the  discovery  of  the  facta  constituting  the 
fraud  or  mistake;  but  a  different  case  is  pre- 
sented where  the  party  who  has  procured  the 
fraudulent  contract,  or  who  seeks  to  take  ad- 
vantage of  it,  asks  to  have  it  declared  valid  or 
to  enforce  its  executory  terms,  and  is  thus  him- 
self asking  affirmative  relief.  The  three-year 
statute  of  limitations  does  not  bar  the  defend- 
ant in  such  a  case  from  objecting  to  the  valid- 
ity or  to  the  enforcement  of  tlie  contract  upon 
the  ground  of  fraud.  It  is  not  incumbent  upon 
one  who  has  thus  been  defrauded  to  go  into 
court  and  ask  relief,  but  he  may  abide  his  time, 
and,  when  enforcement  is  sought  against  him, 
excuse  himself  from  performance  by  proof  of 
the  fraud." 

To  like  effect  are  the  cases  of  Evans  v. 
Duke,  140  Oal.  22,  73  Pac,  732 ;  State  v.  Tan- 
ner, 45  Wash.  348,  88  Pac  321;  Advance  Co. 
V.  Doak,  38  Okl.  532,  129  Pac.  736.  The  in- 
jured party  is  not  bound  to  presume  that  his 
adversary  will  at  all  events  endeavor  to  en- 
force the  contract  which  is  corrupted  with 
his  own  fraud,  at  least  beyond  what  would  be 
Justly  his  due.  A  wronged  individual  may 
safely  rest  on  a  mere  defense  grounded  upon 
the  deceit  of  the  other  party  so  long  as  the     t 
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contract  Itself  Is  liable  to  be  enforced.  The 
taint  Is  Inherent  in  the  agreement,  and  as  a 
defense  will  last  as  long  as  the  oonrentlon  It 
affects. 

The  most  difficult  question  to  be  determin- 
ed la  whether  or  not  the  false  representation 
that  the  third  party  had  offered  $10  per 
month  is  material  and  vitiates  the  contract 
or  Is  a  basis  of  damage  pro  tanta  That 
the  representation  was  false  Is  established 
by  the  special  verdict  of  the  Jury  beyond  onr 
power  to  investigate.  So  far  as  the  precise 
question  thus  presented  is  concerned  it  is  new 
In  this  state.  There  are  many  authorities 
which  sustain  the  position  of  plalntUC.  The 
argument  is  stated  in  Williams  v.  McFadden, 
23  Fla.  143,  1  South.  618,  11  Am.  St  Sep. 
S4S,  as  follows: 

"To  entitle  a  party  to  maintain  an  action 
for  deceit  by  means  of  false  representations,  he 
must,  among  other  things,  show  that  the  defend- 
ant made  false  and  fraudulent  assertions  in  re- 
gard to  some  facts  or  facta  material  to  the  trans- 
action in  which  he  was  defrauded,  by  means  of 
which  he  was  induced  to  enter  into  it.  The  mis- 
representation mnst  relate  to  alleged  facts,  or 
to  the  condition  of  things  as  then  existent.  It 
is  not  every  misrepresentation  relating  to  the 
subject-matter  of  the  contract  which  will  ren- 
der it  void  or  enable  the  aggrieved  party  to 
maintain  an  action  for  deceit.  It  must  be  as 
to  matters  of  fact,  substantially  affecting  his 
interests,  not  as  to  matters  of  opinion,  judgment, 
probability,  or  expectation"— citing  3  Suth.  Dam. 
484,  and  Long  v.  Woodman,  58  Me.  49. 

The  reasoning  seems  to  be  that  tbe  repre- 
sentation does  not  affect  or  pretend  to  affect 
the  intrinsic  qualities  of  the  property  under 
consideration;  that  the  statement  of  the  offer 
of  the  third  party  is  but  another  way  of  say- 
ing that  be  has  an  opinion  that  the  value  Is 
so  much;  that  opinions  are  not  material,  and 
may  be  set  down  as  "trader's  talk."  A  fair 
statement  of  the  rule  relied  upon  by  tae 
plaintiff  Is  found  In  Beare  v.  Wright,  14 
N.  D.  20,  103  N.  W.  632,  69  I*  E.  A.  409,  8 
Ann.  Cas.  1067: 

"It  is  apparent  that  the  representation  as  to 
what  others  paid  for  the  stock  did  not  affect  its 
value.  It  has  not  been  found  that  there  were 
any  fiduciary  relations  existing  between  the 
parties,  or  that  there  were  any  other  facts  or 
circumstances  giving  rise  to  an  implied  agree- 
ment that  the  price  paid  by  the  vendor  or  others 
should  be  the  price  to  the  plaintiff.  It  is  not 
found  or  admitted  that  there  was  any  express 
contract  to  that  effect.  In  the  absence  of  spe- 
cial circumstances  of  that  nature,  a  mere  false 
statement  as  to  the  price  paid  by  the  vendor  or 
others  is  not  actionable  deceit  —citing  many 
'authorities. 

Again,  In  Cole  v.  Smith,  26  Cola  606,  68 
Pac.  10S6,  tbe  court,  speaking  by  Mr.  Chief 
Justice  Campbell,  says: 

"While  a  statement  by  the  vendor  that  prop- 
erty cost  him  a  certain  sum  of  mqney  is  not  a 
mere  expression  of  opinion,  but  a  statement  of 
fact  whidi,  if  relied  upon  and  proved  to  be  false, 
may  be  a  ground  for  rescinding  a  contract  en- 
tered into  upon  the  faith  of  it,  it  is  quite  uni- 
formly held  that  a  statement  by  a  vendor  that 
he  has  been  offered  a  certain  sum  for  his  prop- 
erty, or  that  it  is  of  any  given  value,  are  not 
such  representations  of  fact  as  to  be  the  fo^nda- 
tion  of  an  action." 


In  Dingle  v.  Trask,  T  Colo.  App.  16,  42  Paa 
186,  a  creditor  o{  a  merchant  falsely  stated 
to  him  tliat  another  creditor  was  abont  to 
attach  the  property  of  the  merchant,' and  so 
Induced  tbe  latter  to  give  blm  a  mortgage  up- 
on his  goods.  The  court  held  that  this  false 
statement  did  not  constitute  ground  for  an 
action  of  deceit  looking  to  the  cancellation  of 
the  mortgage.  In  Dillman  v.  Nadleboffer,  119 
111.  567,  7  N.  E.  88,  it  was  held  that  a  false 
statement  by  the  defendant  that  he  had  been 
offered  $25,000  for  a  certain  patent  furnished 
no  ground  for  rescission  of  the  contract  in- 
duced by  this  statement  In  Noetling  r. 
Wright  72  lU.  390,  the  syllabns  says: 

"A  purchaser  cannot  maintain  an  action 
against  his  vendor  for  false  statements  in  regard 
to  the  value  of  the  property  purchased,  or  its 
good  qualitlee,  or  the  price  be  has  been  offered 
for  lt>' 

Like. cases  are  these:  Hank  t.  Biowndl, 
120  ni.  161,  11  N.  m.  416 ;  Boles  ▼.  Merrill. 
173  Mass.  491,  63  N.  B.  894,  73  Am.  St  Rep. 
.308 ;  Holbrook  v.  Connor,  60  Me.  678.  11  Am. 
B^.  212;  Hemmer  v.  Cooper,  8  Allen  (MassL) 
334;  Page  t.  Parker,  43  N.  H.  363.  SO  Am. 
Dec  172;  Mackenzie  v.  Seeberger,  76  Fed. 
108,  22  C.  0.  A.  83;  Brown  t.  GasUes,  U 
Cusb.  (Mass.)   348. 

Evm  upon  authorities  holding  tbat  tbe  sim- 
ple representation  falsely  made  of  an  offer 
for  the  property  being  sold  will  not  vitiate 
the  contract  many  exceptions  have  l>een  en- 
grafted in  the  progress  of  time.  For  Instance, 
where  tbe  party  making  tbe  representation 
has  or  affects  to  have  superior  knowledge  as 
to  tbe  value  of  the  property,  while  the  other 
party  Is  Ignorant  and  relies  upon  the  state- 
ment tbns  made,  or  where  tbe  property  is  at 
a  distance  so  great  that  it  is  impracticable 
for  tbe  buyer  to  examine  tbe  same^  the  rep 
resentatlon  la  held  to  be  material,  and  its  fal- 
sity will  avoid  the  contract  On  tbe  theory 
that  a  statement  of  an  offer  Is  bnt  the  ex- 
pression of  some  other  man's  opinion,  this 
court  has  restricted  the  doctrine  In  Olston  v. 
O.  W.  P.  &  B.  Co.,  62  Or.  343,  S6  Pac  1093. 
97  Pac.  638,  20  L.  B.  A.  (N.  S.)  815^  note, 
where  it  Is  held  that  a  statement  of  an  opin- 
ion la  necessarily  based  on  a  fact  or  carries 
with  it  such  an  Inference  that  it  can  he  in- 
terpreted as  a  statement  of  fact  and  where 
it  is  known  to  be  false  and  made  with  la- 
tent to  deceive,  it  may  be  actionable. 

On  tbe  other  hand,  there  are  many  author^ 
itles  Indicating  tbat  tbe  trend  of  Judicial 
thought  is  toward  the  doctrine  that  where 
a  falsehood  la  uttered  in  a  manner  calcalated 
to  and  which  does  swerve  the  Judgment  of  a 
reasonably  prudent  man  under  all  the  cir- 
cumstances, it  will  work  the  destruction  of 
tbe  contract  or  an  award  of  damages  in  fa- 
vor of  the  Injured  party.  It,  notwithstanding 
tbe  deceit  be  makes  an  independent  investi- 
gation of  tbe  matter,  and  through  tbat  meth- 
od forms  bis  Judgment  and  decision,  be 
must  abide  by  the  resultant  contract  under 
the  doctrine  of  Wlmer  t.  Smltl^  22^0^  464 
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30  Pac.  416,  for  thus  It  la  made  to  appear  that 
be  did  not  rely  npon  the  cozenage  of  the  other 
party.  The  case  of  Strickland  v.  Graybill,  97 
Va.  602,  34  S.  E.  475,  dlrectiy  holds  the  doc- 
trine that  a  false  representation  about  the 
offer  of  another  directly  affects  the  value  of 
the  property  In  question.  So  do  Ives  v.  Car- 
ter, 24  Conn.  .192,  and  Seamen  v.  Becar,  15 
Misc.  Rep.  616,  38  K  T.  Supp.  69.  Cases 
like  Prescott  v.  Brown,  30  Okl.  428,  120 
Pac.  991,  Stauffer  v.  Hulwick,  176  Ind.  410, 
86  N.  B.  154,  Ann.  Cas.  1914A,  951,  Kehl  v. 
Abram,  210  111.  218,  71  N.  B.  347,  102  Am.  St. 
Rep.  158,  FotUer  v.  Moseley,  170  Mass.  295, 
60  N.  B.  788,  and  Chlsnm  v.  Hugglns  (OkL) 
154  Pac.  1146,  are  all  complicated  more  or 
less  with  fiduciaiy  relations  existing  between 
the  parties  oi  ignorance  of  the  defrauded 
party  who  relies  npon  the  superior  knowledge 
of  the  other,  or  where  c^portnnity  to  examine 
the  property  has  been  denied  to  the  one  who 
suffers  from  the  fraud.  A  valuable  case  with 
an  exhaustive  note  appended  is  Kohl  v.  Tay- 
lor, 35  L.  R.  A.  (N.  S.)  174,  reported  also  In 
02  Wash.  678,  114  Pac.  874. 

[3,4]  We  think  the  better  argument  may 
be  thus  stated:  The  ground  for  saying  that 
an  opinion  as  to  value  is  negligible  la  that 
it  Is  impossible  to  prove  the  fblsl^  of  a 
mere  matter  of  judgment  about  which  honest 
men  may  reasonably  differ.  But  even  this 
rule  has  been  restricted  as  above  stated.  The 
reason,  however,  falls  when  a  statement  is 
made  of  a  fbct  the  truth  ot  which  may  be 
demonstrated  or  disproved.  In  the  present 
instance  the  third  party  either  made  the  offer 
or  he  did  not  make  it.  That  fact  is  capable 
of  proof  or  refutation.  There  can  be  no  hon- 
est difference  of  opinion  about  whether  or  not 
be  made  the  offer.  Again,  the  statement  of 
the  fact  of  the  offer  at  the  increased  price 
was  made  for  the  purpose  of  Inducing  the  de- 
fendant to  agree  to  the  higher  price.  It 
was  Intended  to  operate  In  that  direction, 
and  whether  or  not  it  did  have  that  effect 
is  for  the  Jury  to  d8^ermIne.  If  demon- 
strable falsehood  has  been  used  to  Induce  the 
execution  of  a  contract  in  a  manner  calculat- 
ed in  the  Judgment  of  a  Jury  to  influence  the 
decision  of  a  reasonably  prudent  man  under 
all  the  circumstances,  It  Is  sufficient  to  defeat 
the  agreement  at  the  election  of  the  injured 
party.  Under  such  conditions  the  court  will 
not  bufly  itself  to  determine  how  much  un- 
truth may  l>e  injected  into  a  transaction  with- 
out spoiling  It  It  is  wrong  to  lie,  and  a  per- 
son who  has  thus  set  a  trap  for  the  other  par- 
ty cannot  be  heard  to  complain  that  the  lat- 
ter should  not  have  walked  into  the  snare. 
It  better  comports  with  common  honesty  to 
condemn  falsehood  as  a  means  of  construct- 
ing a  contract  There  was  no  error  in  over- 
ruling the  demurrer  to  the  answer  on  that 
ground. 

[5]  It  remains  for  us  to  consider  to  wbat 
extent  the  recoupment  urged  by  the  defend- 
ant shall  be  allowed  to  prevail  in  this  ac- 


tion. This  is  not  an  action  to  rescind  the 
contract.  On  the  contrary,  the  defendant 
proceeds  in  affirmance  of  the  agreement,  does 
not  allege  a  return  of  the  property  which  he 
received  under  the  lease,  but  as  ortginally 
framed  demands  an  affirmative  Judgment  for 
damages  In  excess  of  what  remained  due  on 
the  rent  The  amendment  whereby  he  waives 
such  a  Judgment  and  uses  his  claim  for 
damages  as  a  mere  defense  does  not  alter  the 
case.  Recoupment,  as  defined  by  Mr.  Jus- 
tice Moore  in  ECrausse  v.  Greenfield,  61  Or. 
602.  607,  123  Pac.  392,  394,  Ann.  Cas.  1914B, 
116,  la  the  keeping  back  or  stopping  some- 
thing  which  Is  due.    He  says: 

"Under  the  principles  of  the  common  law,  "rfr- 
coupment'  could  be  invoked  when  the  defend- 
ant sustained  damages  by  reason  of  the  plain- 
tiff's nonperformance  of  his  part  of  the  contract 
sued  on,  in  which  case  the  damages  to  which 
the  defendant  was  entitled  could  be  abated  from 
the  plaintiTs  claim." ' 

The  auestlon  then  Is:  By  what  rule  shall 
it  be  determined  how  much  the  defendant  is 
entitled  to  hold  back  from  the  amount  due 
on  the  rent,  c<«cedlng,  as  we  must  under  the 
verdict  that  he  was  imposed  utwn  by  the 
fraud  of  plaintiff's  agent?  The  plaintiff  re- 
quested end  the  court  refused  the  following 
instructions  to  the  Jury: 

"If  you  believe  from  the  evidence  that  the 
rental  nuder  this  lease  was  a  reasonable  rental 
at  the  time  the  lease  was  entered  into,  taking  into 
consideration  the  rents  then  prevailing,  you  must 
allow  defendant  nothing  on  his  counterclaim. 
If  you  find  for  defendant  on  his  counterclaim, 
you  should  determine  how  much  less  valuable 
this  lease  was  to  defendant  than  if  Phil  Gevurtz 
had  made  the  offer  of  $10  per  room  as  repre- 
sented, and  allow  such  amount  to  defendant  as 
his  damages.  In  assessing  damages,  if  any  are 
assessed,  you  are  not  to  take  into  consideration 
any  decrease  in  the  rental  value  of  the  property 
which  has  occurred  since  April  11,  1910,  the 
date  of  this  lease,  for  plaintiff  could  not  be 
charged  with  any  loss  accruing  to  defendant  by 
a  decline  in  the  rental  value." 

It  appears  from  the  record  that  the  plain- 
tiff offered  to  prove  what  was  the  reasonable 
rental  value  of  the  building  at  the  time  the 
defendant  took  the  lease,  but  this  offer  was 
denied,  over  the  plaintiff's  exception.  The 
theory  adopted  by  the  court  Is  embodied 
substantially  in  this  Instruction  to  the  Jury: 

"There  can  be  no  middle  ground  in  this  case 
on  the  question  of  the  amount  of  damages  de- 
fendant has  sustained,  if  any.  If  yon  find  the 
issues  in  favor  of  the  defendant,  then  your  duty 
would  be  to  ascertain  the  amount  of  credit  he 
was  entitled  to.  In  doing  this  joa  must  find 
from  the  evidence  one  of  two  possible  facts:  Ei- 
ther that  defendant  could  and  would  have  secur- 
ed said  lease  at  a  rental  of  $575  per  month 
but  for  said  alleged  false  representation,  or,  on 
the  otlier  hand,  that  he  could  and  would  not 
If  you  find  the  fact  to  be  that  defendant  would 
have  secured  said  lease  at  the  monthly  rental  of 
$675  per  month  bnt  for  said  representation,  de- 
fendant has  been  damaged  to  the  extent  of  $136 
per  month  for  five  years,  and  your  verdict  should 
in  such  case  be  for  defendant;  but  if  you  fail 
to  so  find,  then  plaintiff  is  entitled  to  a  verdict 
for  the  sum  of  $6,515.06." 

The  sum  of  $575  alluded  to  in  this  instruc- 
tion was  wbat  the  defendant  claims  was  oral- 
ly agreed  upon  as  the  rental  of  tbe  building  jTp 
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per  month  prior  to  the  execution  of  the  writ- 
ten lease. 

[6]  As  a  standard  for  the  measurement  of 
damages  the  oral  negotiations  of  the  parties 
must  be  laid  out  of  the  case  because  of  the 
provisions  of  section  808,  L.  O.  I*  It  la 
there  stated: 

"In  the  following  cases  the  agreement  is  Toid 
unless  the  same  or  some  note  or  memorandum 
tliereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  received 
other  than  the  writing,  or  secondary  evidence  of 
its  contents,  in  the  cases  prescribed  by  law. 
•  •  •  6.  An  agreement  for  the  leasing,  for 
a  longer  period  than  one  year,  or  for  the 
sale  of  real  property,  or  of  any  interest  there- 
in.   •••  ^ 

Thts(  enactment,  more  stringent  in  Its 
terms  than  most  statutes  of  fraud  in  other 
states,  not  only  says  that  an  oral  agreement 
is  void,  but  goes  further,  and  Interdicts  any 
evidence  of  such  a  convention.  For  the  pur- 
poses of  this  case,  therefore,  the  oral  testi- 
mony about  what  was  offered  for  the  lease 
on  the  one  hand  and  accepted  on  the  other 
Is  utterly  of  no  value  whatever. 

[7]  It  Is  stated  by  Mr.  Justice  Bean,  In 
Robertson  v.  Frey,  72  Or.  599,  604,  144  Pac. 
128,  130: 

"The  general  rule  of  dnmages  in  cases  of  fraud 
is  that  9ie  party  defrauded  is  entitled  to  recover 
the  amount  of  loss  caused  by  the  fraud  of  the 
other  party,  or  damages  adequate  to  the  In- 
jury which  he  has  sustained.  T^e  recovery  must 
be  limited  to  the  actual  loss.  20  Cye.  130. 
There  are  a  great  number  of  cases  in  which  the 
rule  is  stated  that  the  measure  of  damages  is  the 
difference  between  the  value  of  the  thing  pur- 
chased and  the  price  paid,  or  In  case  of  exchange 
the  difference  between  the  value  of  that  with 
which  the  injured  party  was  fraudulently  in- 
duced to  part  and  what  he  received." 

In  Smith  V.  Holies,  132  U.  S.  125,  10  Sup. 
Ct.  39,  33  L.  Ed.  279,  there  was  beiore.the 
court  a  case  wherein  the  plaintiff  sought  to 
recover  damages  which  he  had  suffered  by 
reason  of  the  purchase  of  stock  In  a  corpo- 
ration induced  by  false  and  fraudulent  rep- 
resentations made  to  him  by  the  defendant 
Mr,  Chief  Justice  Fuller  said: 

"If  the  jury  believed  from  the  evidence  that 
the  defendant  was  guilty  of  the  fraudulent  and 
fal?e  representations  alleged,  and  that  the  pur- 
chase of  stock  bad  been  made  in  reliance 
thereon,  then  the  defendant  was  liable  to  re- 
spond in  such  damages  as  naturally  and  proxi- 
mately resulted  from  the  fraud.  He  was  bound 
to  make  good  the  loss  sustained,  such  as  the 
moneys  the  plaintiff  had  paid  out  and  interest, 
and  any  other  outlay  legitimately  attributable 
to  defendant's  fraudulent  conduct;  but  this  lia- 
bility did  not  include  the  expected  fruits  of  an 
unrealized  speculation.  The  reasonable  market 
volue,  if  the  property  had  been  as  represented, 
afforded,  therefore,  no  proper  element  of  re- 
covery. Nor  had  the  contract  price  the  bearing 
given  to  it  by  the  court.  What  the  plaintiff 
paid  for  the  stock  was  properly  put  In  evidence, 
not  as  the  basis  of  the  application  of  the  rule 
in  relation  to  the  difference  between  the  contract 
price  and  the  market  or  actual  value,  but  as  es- 
tablishing Ihe  loss  he  had  sustained  in  that  par- 
ticular.   If  the  stock  had  a  value  in  fact,  that 


would  necessarily  be  applied  in  reduction  of  tlie 
damages." 

The  matter  may  be  likened  to  a  statement 
of  account  between  the  parties  wherein  the 
defendant's  gross  damages  may  be  set  down 
as  the  amount  of  rent  which  be  agreed  to 
pay.  With  this  he  must  be  credited.  In  re- 
duction of  this  he  must  be  charged  with  the 
reasonable  value  of  that  which  he  received. 
If  the  value  of  what  he  has  received  is  less 
than  or  equal  to  the  amount  of  gross  dam- 
ages, the  verdict  should  be  for  the  defendant 
under  the  present  form  of  the  pleading ;  but, 
if  the  value  of  what  he  received  Is  greater 
than  his  gross  damage,  the  verdict  should  be 
for  the  plaintiff  in  the  amount  of  the  differ- 
ence. The  written  lease,  affirmed  as  It  Is  by 
the  defendant.  Is  the  contract  by  which  the 
parties  must  be  bound,  subject  to  abatement 
In  damges  by  reason  of  fraud  alleged  to  have 
been  practiced  on  the  defendant.  To  refer 
to  the  oral  convention  said  to  have  been  had 
between  the  parties  as  a  standard  for  fixed 
damages  would  he  to  make  a  new  contract 
for  them  and  to  install  as  a  rule  governing 
their  conduct  what  the  statute  says  is  ntterly 
void  and  beyond  the  pale  of  testimony.  The 
defendant  may  have  been  outwitted  in  the 
contest  over  the  price  to  be  paid;  but  it  does 
not  follow  that  because  the  plaintiff  was  at 
fault  we  must  violate  the  statute  of  frauds 
and  establish  a  ccmtract  which  the  parties 
did  not  make  and  which  the  law  says  is  nnll 
and  of  no  effect.  In  correcting  the  balance 
of  the  scale  disturbed  by  the  fraud  of  the 
plaintiff,  we  must  not  fo  as  far  the  other 
way  beyond  the  reasonable  value  of  the  pn^)- 
erty  which  he  received.  The  question  about 
the  abatement  of  the  rental  value  must 
therefore  be  decided  by  what  is  the  difference 
between  what  the  defendant  agreed  to  pay 
and  the  reasonable  value  of  what  he  received 
as  of  the  date  the  contract  was  made.  He 
to(^  his  chances  about  fluctuation  in  the 
market  value  of  rents,  and  a  subsequent  de- 
cline cannot  affect  the  case.  If,  Indeed,  the 
rent  was  reasonably  worth  the  stipulated 
price,  or  If  he  has  himself  recouped  his  loss, 
he  has  no  cause  of  complaint,  for  damages 
oan  be  awarded  only  to  one  who  has  been 
really  Injured. 

For  these  reasons,  the  Judgment  Is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

MOORE,  a  J.,  and  BEAN  and  HARRIS, 
JJ.,  concor. 


PARKER  V.  cm  OF  HOOD  RIVER  et  aL 
(Supreme  Court  of  Oregon.    Nov.  21,  1916.) 

1.  Statutes  «=>64(5)  —  Ohastkb  —  EnscT  or 

Pabtial  Invaliditt. 
A  provision  in  a  city  charter  for  personal 
liability  on  an  assessment  for  municipal  improve- 
ments, if  invalid,  does  not  vitiate  the  charter  ia 
other  respects. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  g§  62,  195;  Dec.  Dig.  «=»W(5).] 


A=3For  other  cases  sm  same  topic  and  KBY-NUUBER  In  aU  Kejr-NuiDbarad  Oigaati  and  ladexM 

Digitized  by  VjOOQ  IC 


Or.) 


PAREEB  T.  CITT  OP  HOOD  BIVEB 


1139 


2.  Estoppel  «=>62(5)  —  Municipal  Ookpora- 
tionb  —  pubuc  ilfpbotsuentb  —  assess- 
MENTS. 

A  city  is  not  estopped  by  unauthorized  false 
statements  of  the  city  recorder  as  to  the  prob- 
able cost  of  an  improvement  from  enforcing  the 
assessment  for  the  improvement. 

[Ed.  Note.— For  other  cases,  see  E!Btoppd| 
Cent  Dig.  |  153;  Dec.  Dig.  iSs»62(6);  Munici- 
pal Corporations,  Cent.  Dig.  i  379.] 

S.  Municipal  Cobpobationb  «=»614(7)  — 
Public  Impboveukmts  —  Asskssmkntb — Is- 

BKOULABITIES— "WAIVKB." 

An  express  waiver,  in  a  bond  ^ven  under  Ii. 
O.  L.  f  3246  et  seq.,  on  application  to  pay  an 
assessment  for  a  municipal  improvement  under 
the  terms  of  that  act,  of  irregularities  or  defects 
in  the  proceedings  for  the  improvement,  does  not 
affect  n  supplemental  assessment  therefor  levied 
long  after,  of  which  the  party  could  have -no 
knowledge,  since  a  "waiver"  exists  only  when 
one,  with  full  knowledge  of  material  fact,  does 
or  forbears  to  do  something  inconsistent  with 
the  existence  of  the  right  or  of  his  intention  to 
rely  on  that  right. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  }  1211 ;  Dec.  Dig.  «s» 
614(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Waiver.] 

4.  Municipal  Oobpobations  «=a463— Publio 

ImFBOVEHENTS— ASSESSMBNTB — ^VALIDITY. 

An  assessment  of  $185.44  for  a  street  im- 
provement, the  estimated  cost  of  which  was 
^255,  being  an  excess  of  more  than  90  i>er  cent 
over  the  estimate,  is  so  unreasonable  as  to  in- 
validate it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1107;  Dec.  Dig.  «=» 
463.] 

In  Banc.  Appeal  from  Circuit  Conrt,  Hood 
River  County;   W.  L.  Bradstaaw,  Judge. 

Suit  by  F.  BL  Parker  against  tbe  City  of 
Hood  River  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.    Modified. 

This  is  a  suit  to  enjoin  a  sale  of  plaintiff's 
property  in  the  city  of  Hood  River  in  pay- 
ment of  certain  special  assessments  against 
the  same  for  the  Improvement  of  State  street 
upon  which  such  property  fronts.  From  a 
decree  dismissing  the  suit,  plaintiff  appeals. 

S.  W.  Stark,  of  Portland,  for  appellant 
Geo.  E.  Wilbur,  of  Hood  River,  for  respond- 
ents. 

BENSON,  J.  The  history  of  this  case  as 
developed  In  the  record  is  about  as  follows: 
Early  in  1910  the  common  councU  of  tbe 
dty  of  Hood  River  determined  to  improve 
State  street  from  the  west  line  of  Sixth 
street  to  the  east  line  of  East  Second  street 
and  called  upon  the  city  engineer  for  an 
estimate  of  the  probable  cost.  This  having 
been  supplied,  the  city  notifled  plaintiff  of 
the  proposed  Improvement,  that  the  estimat- 
ed cost  as  to  his  property  was  $256,  and  noti- 
fled him  to  apply  for  a  permit,  under  the 
provisions  of  an  ordinance,  in  the  event  that 
he  wished  to  do  the  work  himself.  Plaintiff 
did  not  take  any  steps  to  do  the  work  him- 
self, BO  a  contract  was  let  for  tbe  improve- 
ment by  the  city,  and  on  September  19,  1910, 


an  ordinance  was  approved  which  declared 
the  cost  of  the  work  and  assessed  the  prop- 
erty of  the  plaintiff  therefor  in  the  sum  of 
$292.  Thereafter,  on  October  6,  1016,  plain- 
tiff and  his  wife  made  written  application  to 
pay  such  assessment  under  the  terms  and 
conditions  of  the  "Bancroft  Bonding  Act" 
(section  3245  et  seq.,  Ii.  O.  I*),  in  which  ap- 
plication, conforming  to  tbe  terms  of  tbe 
statute,  occurs  the  following: 

"We,  Frank  E.  Parker  and  Pearl  J.  Parker, 
hereby  expressly  waive  all  or  any  irregularity 
or  defect,  jurisdictional  or  otherwise,  in  the  pro- 
ceedings to  improve  said  street,  or  lay  said  sew- 
er, and  in  the  apportionment  and  assessment  of 
the  cost  thereof  on  the  property  affected  there- 
by.   •    •    ••» 

On  May  11, 1911,  the  city  recorder  notifled 
plaintiff  of  a  supplemental  assessment  in  the 
sum  of  $193.44,  making  the  total  assessments 
upon  plaintiff's  property  the  sum  of  $485.44. 
The  property  upon  which  this  burden  rests  Is 
a  residence  lot  with  a  frontage  of  47%  feet 
on  State  street 

[1]  Plaintiff  Insists  that  these  assessments 
are  invalid  by  reason  of  the  fact  that  the 
charter  of  the  city  contains  the  following 
clause: 

"And  from  the  time  of  the  entry  therein  of  an 
assessment  against  any  property  the  sum  so  en- 
tered is  to  be  deemed  a  tax  levied  and  a  lien 
against  said  property,  and  all  other  property 
within  the  city  of  Hood  River  then  or  thereafter 
owned  by  such  person." 

It  is  argued  that  this  clause,  in  effect  mak- 
ing the  assessment  a  personal  liability,  is 
unconstitutional.  The  validity  of  such  a 
provision  has  never  been  passed  upon  by  this 
court;  the  only  reference  thereto  which  we 
have  found  being  In  tbe  case  of  Ivanhoe  v. 
Enterprise,  29  Or.  246,  45  Pac.  771,  35  L.  R. 
A.  68,  wherein  Mr.  Chief  Justice  Bean  says: 

"It  is  extremely  doubtful  whether  a  statute 
creating  or  authorizing  a  personal  liability 
against  a  landowner  for  local  improvements  can 
be  upheld  on  constitutional  grounds." 

It  Mras  not  necessary  to  a  decision  of  the 
case  then  pending,  nor  is  It  material  In  the 
case  at  bar;  for,  even  if  such  a  providoB 
violates  tbe  Constitution  in  any  particular,  it 
would  only  vitiate  the  charter  to  that  extent 
and  no  further.  State  v.  Wiley,  4  Or.  184; 
Flelschner  v.  Chadvrlck,  6  Or.  162. 

[2]  In  this  case  there  is  no  attempt  shown 
to  subject  any  property  to  the  burden  of  the 
lien  other  than  that  abutting  upon  the  Im- 
provements. Plaintiff  urges  that  he  was  mis- 
led by  false  representaticHis  of  the  city's 
agent  as  to  the  probable  cost  of  the  improve- 
ment, but  the  evidence  discloses  thlB  to  have 
been  some  loose  statements  in  a  conversation 
by  the  dty  recorder,  and  our  attention  has 
not  been  called  to  any  authorities  which 
would  make  the  dty  responsible  for  unan- 
thcrlzed  statements  of  an  officer  outside  tbe 
scope  of  his  authority,  and  these  allegations 
can  have  no  effect  in  our  consideration  of  the 
case.    We  condude  that,  so  far  as  the  first 
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assessment  Is  concerned,  ttie  plaintiff  Is  estop- 
ped to  complain  of  any  Irregularities  in  con- 
nection therewith  bj  reason  of  his  express 
waiver  in  the  application  to  pay  the  same  un- 
der the  provisions  of  the  bonding  act. 

[S,  4]  The  waiver,  however,  does  not  effect 
the  supplemental  assessment  levied  long  aft- 
er, for  "a  waiver  exists  only  when  one  with 
full  knowledge  of  a  material  fact  does  or 
forbears  to  do  something  inconsistent  with 
the  existence  of  the  right  or  of  his  intention 
to  rely  upon  that  right"  40  Oyc.  259.  In 
this  case  the  plaintiff  could  not  know  that 
there  would  be  another  and  additional  as- 
sessment, and  therefore  did  not  waive  his 
right  to  contest  the  validity  thereof.  Plain- 
tiff contends  very  strenuously  that  the  assess- 
ments are  so  greatly  in  excess  of  the  esti- 
mates that  he  was  misled  thereby  to  his  In- 
jury, and,  as  to  the  supplemental  assessment, 
we  think  there  is  merit  in  bis  contention.  It 
will  be  recalled  that  the  estimated  burden 
upon  plaintiff's  property  was  |255.  If  the 
last  assessment  be  upheld  the  actual  cost 
will  be  more  than  90  per  cent,  in  excess  of 
such  estimate.  We  think  this  is  so  excessive 
a  variance  as  to  be  unreasonable  in  the 
light  of  the  doctrine  set  forth  in  Miller  y. 
Portland,  78  Or.  165, 151  Pac.  728.  The  views 
herein  expressed  render  a  discussion  of  the 
other  questions  involved  unnecessary. 

The  decree  will  be  modified  to  the  extent  of 
enjoining  the  city  from  enforcing  any  lien  as 
to  the  second  assessment  of  $193.44;  neither 
party  to  recover  costs  in  dther  court 


BVERDINO  &  FARRELL  t.  TOFT  et  al 
(Snpreme  Court   of  Oregon.     Nov.   21,  1916.) 

1.  BiLi«  AND  Notes  «=>37S— IirooBSKiotHT— 
RiQHTB  OF  Holders. 

The  perpetration  of  fraud  will  not  alone  de- 
feat the  holder  of  a  negotiable  instrument,  but 
it  must  be  supplemoited  by  a  notice  to  the 
bolder. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  It  906-970;  Dec  Dig.  «=» 
873.] 

2.  Bills  and  Notes  «=»327— iNDOBSBixnT— 
"HoLDBB  IN  Due  Codbse." 

Under  L.  O.  L.  §  6885,  defining  a  holder  In 
due  course,  a  person  is  not  a  holder  in  due 
course  if  he  does  not  take  the  note  in  good 
faith  without  notice  of  an^  infirmity  in  the  in- 
strument or  affecting  the  title  of  the  person  ne- 
gotiating it. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  792;   Dee.  Dig.  «=>327. 

For  other  definitions,  see  Words  and  Phrases, 
ViTBt  and  Second  Series,  Holder  in  Due  Course.] 

3.  Bills  and  Notes  «=>337— Indobsxicbnin— 
Notice  of  Defects. 

A  person  who  takes  a  note  has  notice  of  an 
infirmity  in  the  instrument  or  defect  in  the  ti- 
tle if  he  had  actual  knowledge  of  the  infirmity  or 
defect,  or  knowledge  of  such  facts  that  bis  ac- 
tion in  taking  the  instrument  amounted  to  bad 
faith. 

[Ed.  Note. — For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  {|  818,  866-863;  Dec  Dig. 
«=»337.] 


4.  Bills  and  Nona  «s>339— InDOBSEiatm^ 

Bad  Faith  of  Indobsee— "Neolioence"— 

"Bad  Faith." 
While  negligence  is  not  synonymous  with 
bad  faith,  yet  where  a  person  takes  a  note  un- 
der suspicious  circumstances  and,  having  means 
of  knowledge,  willfully  abstains  from  makins 
yiquiries,  his  intentional  ignorance  may  result 
m  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {g  821-823;  Dec  Dig.  «=» 
389. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bad  Faith;  Negli- 
gence.] 

6.  Bills  and  Notes  4=>537(6)  —  Actions  — 

Qxtesttons  fob  Jubt. 
The  question  of  good  or  bad  faith  of  the 
holder  of  a  note  Is  peculiarly  for  the  jury  and 
not  for  the  court,  especially  when  the  burden 
rests  on  the  holder  to  show  that  he  became  the 
holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1879;  Dec  Dig.  <g=9537<6).] 

6.  Bills  and  Notes  «=497(5)— Actions — 
BuBDBR  or  Pboof. 

Under  L>.  O.  L.  t  6892,  providing  that  whm 
it  is  shown  that  the  title  of  any  person  who 
has  negotiated  an  instrument  was  defective, 
the  burden  is  on  the  bolder  to  prove  that  he  or 
some  person  under  whom  he  claims  acquired 
title  as  a  holder  in  doe  course,  when  a  note 
had  its  origin  in  fraud,  the  burden  is  on  the 
owner  to  prove  that  he  or  some  person  antler 
whom  he  claims  was  a  holder  in  due  course. 

[Ed.  Note. — For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  »  168S-1686,  1687;  Dee. 
Dig.  «=>497(6).] 

7.  Bills   and    Notes    «=»509— Actions— Ad- 

MISelBILITT    OF    EVIDENCE. 

In  an  action  by  an  indorsee  on  a  note  for 
96,000,  evidence  that  the  plaintiff  acquired  the 
note  for  $4,000  is  admissible,  especially  in 
connection  with  information  received  by  plain- 
tiff as  to  one  indorser  and  inquiries  made  or 
omitted  -ooikceniing  other  indorsers  and  the 
maker,  as  bearing  on  the  question  whether  the 
holder  was  chargeable  with  Dad  faith. 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1740-1746;  Dec  Dig.  «s> 
609.] 

&  BnxB  AND   Notes   «=>609— Aonoits— As- 

uibsibilitt  of  Evidence. 
A  person  may  resort  to  drcumstantial  evi- 
dence to  show  that  the  owner  of  a  negotiaUe 
instrument  is  not  a  holder  in  due  course. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  U  1740-1746;  Dec  Dig.  «=> 
609.] 

9.  Bills  and  Notes  «=s>537(6)  — Actions— 
QtncBTioN  fob  Jubt. 

In  an  action  by  an  Indorsee  on  s  note^  evi- 
dence held  to  present  a  question  for  the  jury  at 
to  the  good  fmth  of  the  plaintiff. 

[Ed.  Note — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  1 1879;  Dec  Dig.  ^sofSSJVS).] 

10.  Bills  and   Notes   <   1 100(7)— Aonows- 

ISBUES  AND  PBOOF. 

Where  a  complaint  on  a  note  charges  a  de- 
fendant with  being  an  indorser  in  due  course  of 
business,  he  cannot  be  held  liable  as  a  maker 
or  guarantor. 

[Ed.  Note. — For  othw  cases,  see  Bills  and 
Notes,  Cent  Dig.  t  1638;  DecDig.  «=»48»(T); 
Pleading,  Cent  Dig.  8  1326.] 

11.  Bills  and  Notes  9=s>4S,  281— LiiABiunES 
OF  Pasties— "Primarily  Liabub"  —  "Sec- 
ondarily  Liable." 

Under  L.  O.  L.  t  0023,  pravldliig  tiiat  the 
person  who  by  the  terms  of  an  instrumeat  is  ab- 
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solutoly  reqaired  to  pay  ia  primarily  liable  and 
all  other  parties  are  secondarily  liable,  the  mak- 
er of  a  note  is  primaribr  liable  while  the  in- 
doraer  ia  secondarily  liable. 

[Ed.  Note.— For  other  cases,  see  Bllla  and 
Notes,  Cent.  Dig.  §{  65-68,  70,  71,  627;  Dec 
Dig.  «=>48,   281. 

For  other  definitions,  see  Words  and  Phrasm, 
First  and  Second  Series,  Primarily  Ldable; 
Secondarily  liable.] 

12.  BILLS    AND    Nones    «=>301— iRDOBSEiaNT 
— "DiSOBABOK"  OF  IMOOBSKB. 

L.  O.  Ii.  I  6963,  subd.  8,  declaring  that  a 
person  secondarily  liable  on  an  instmment  is 
discharged  by  discbarge  ot  a  prior  party,  ap- 
plies only  to  a  discharge  by  act  of  the  creditor 
and  does  not  indnde  discharges  by  operation  ei 
law,  nor  where,  after  a  trial  on  the  merits,  the 
note  is  destroyed  because  of  a  vice  inherent  in 
the  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  706-721;   Dec.  Dig.  *=»801. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Discharge.] 
13.  BnXB  AND  NOTBB   «=»538(1)  —  AOTIOHS — 

iNBTBUCnONS. 

Where,  after  a  trial  on  the  merits,  it  is  de- 
termined that  because  of  fraud  and  notice  there 
is  no  subsisting  dd>t  of  the  maker  of  a  note, 
there  is  no  dwt  of  an  indorser,  and  it  is  er- 
ror to  instruct  that  tiliere  may  be  a  verdict  in 
favor  of  the  maker,  but  against  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1885-1888,  1802,  1806, 
1807;   Dec.  Dig.  «s>638(l).] 

Department  No.  2.  Appeal  from  drcalt 
Court,  Multnomah  County;  O.  U.  Ganten- 
beln,  Judge. 

Action  by  Bverdlng  &  Farrell  against  John 
F.  Xoft  and  othera  From  a  portion  of  tlM 
Judgment  in  favor  of  defendant  J.  L.  Hoff- 
man, plaintiff  appeals,  and  from  a  portion 
In  favor  of  plaintiff  against  defendant  Jobn 
F.  Toft,  the  latter  appeals.  Berversed  and  re- 
juanded. 

The  Colombian  Timber  Company  Is  a  cor- 
poration, and  It  will  be  mentioned  by  its 
name  or  as  the  timber  company.  .  Bverdlng 
&  Farrell  Is  likewise  a  corporation,  but  It 
will  be  referred  to  either  by  its  corporate 
name  or  as  the  plaintiff.  The  Colombian 
Timber  Company  sold  6,000  shares  of  its  cap- 
ital stock  to  J.  L.  Hoffman  who  paid  for  It 
'Cy  executing  a  note  for  $6,000  dated  August 
7,  1812,  payable  one  year  after  date  to  the 
order  of  the  timber  company  at  the  Mer- 
chants' National  Bank  of  Portland,  Or.  Ev- 
erding  ft  Farrell  purchased  the  note,  on  Sep- 
tember 18,  1812,  from  the  OolomUan  Timber 
Comjiany  for  $4,000.  When  the  paper  was 
delivered  to  the  plaintiff  It  bore  the  Indorse- 
ments ot  John  F.  Toft,  the  Colombian  Tim- 
ber Company,  and  John  F.  Shorey  In  the 
order  named.  Payment  having  been  demand- 
ed and  refused,  the  paper  was  protested,  and 
the  plaintiff  then  commenced  this  action  to 
recover  the  full  amount  of  the  note,  naming 
es  defendants  J.  L.  Hoffman,  the  maker,  and 
Jobn  F.  Toft,  Colombian  Timber  Company, 
and  Jobn  F.  Shorey,  the  Indorsers.  The  tim- 
ber company  and  Shorey  defaulted.  Hoffman 
and  Toft  filed  separate  answers,  each  claim- 


ing that  the  plaintiff  purchased  the  note  with 
knowledge  of  fraud.  The  complaint  alleges 
that  Hoffman  executed  and  delivered  the 
note,  and  that  the  paper  was,  "In  due  course 
of  business,  indorsed  by  the  defendants  J.  F. 
Toft,  the  Colombian  Timber  Company,  and  . 
John  F.  Shorey." 

The  defendant  Toft  defends  by  saying 
that  W.  E.  Douglas  as  agent  for  the  corpora- 
tion came  to  him  and  "stated  that  the  Colom- 
bian Timber  Company  was  trying  to  raise 
some  money  by  making  a  sale  of  said,  note, 
and  as  defendant  John  F.  Toft  was  a"  busi- 
ness man  on  Front  street,  la  Portland,  Or., 
that  If  he  (Toft)  would  indorse  said  note  that 
the  Colombian  Timber  Company  could  readl- 
lly  sell  the  same."  The  answer  continues  by 
alleging  that  the  corporation  through  its  of- 
ficers and  especially  through  Its  stock  sales- 
man W.  E.  Douglas  represented  that  It  owned 
logging  equipment  and  machinery  which 
could  not  be  duplicated  for  less  than  $60,000, 
and  that  It  owned  a  contract,  "which  will 
no  doubt  run  into  millions  of  dollars,"  to 
log  and  ship  for  a  price  of  $50  per  1,000 
feet  board  measure  upwards  of  5,000,000,000 
feet  of  mahogany  and  Spanish  cedar  timber 
located  on  the  Martello  estate  In  the  United 
States  of  Colombia,  South  America,  and  that 
for  the  purpose  of  raising  funds  with  which 
to  Install  "its  machinery  on  the  ground  and 
commence  actual  operations  of  logging  and 
shipping  under  the  terms  of  Its  contract"  it 
was  offering  to  sell  60,000  shares  of  its  treas- 
ury stock.  Continuing,  the  answer  recites 
that  while  acting  for  the  Colombian  Timber 
Company,  Douglas  represented  that  it  owned 
property  which  was  reasonably  worth  $50,000, 
and  was  free  from  incumbrances,  and  that 
Shorey  was  worth  $100,000,  and  that  the 
Hoffman  note  was  accompanied  by  a  negotia- 
ble instrument  for  $10,000  which  was  held 
as  collateral  security.  After  charging  that 
all  the  representattons  were  false  and  that 
he  indorsed  the  note  in  reliance  upon  them. 
Toft  alleges  that  the  timber  company  offer- 
ed to  sell  the  Hoffman  note  to  Everdlng  ft 
Farrell,  and  that  afterwards  Thomas  Far- 
rell, who  Is  a  representative  of  the  plaintiff — 

"interviewed  the  defendant  John  F.  Toft  as  to 
the  genuineness  of  said  promissory  note,  and  at 
said  time  the  said  Thomas  Farrell  asked  (stated 
to)  said  John  F.  Toft  that  said  note  had  been 
offered  to  him  (Thomas  Farrell)  for  $4,000,  or 
$1,000  less  than  tiie  face  value  thereof,  and  that 
he  was  thinking  of  purchasing  the  same,  where- 
upon the  defendant  John  F.  Toft  made  the  fol- 
lowing statement  to  Thomas  Farrell:  'If  the 
Colombian  Timber  Company  was  offering  yon 
that  note  for  $1,000  less  than  the  face  of  the 
note  there  is  something  wrong  with  it.  It  cer- 
tainly doesn't  look  good  to  me.  You  better  in- 
vestigate it  further,  niere  would  be  no  occa- 
sion to  sacrifice  this  note  if  the  statements  made 
to  me  by  W.  E.  Douglas,  the  agent  of  this  com- 
pany, which  were  that  the  company  had  prop- 
erty of  the  reasonable  valoe  of  $60,000,  ana  that 
John  F.  Shorey,  the  president  of  said  company, 
was  ];>o88e8sed  of  property  of  the  reasonable 
value  of  ^100,000  were  true.  There  is  some- 
thing radically  wrong  about   this  transaction. 
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You  better  be  careful  I  am  going  to  investigate 
the  matter  mysell  Don't  buy  this  note  expect- 
ing me  to  pay  it,  I  never  wilL'  " 

Toft  avers  Oiat  notwithstanding  the  warn- 
ing and  Information  given  by  him  the  plain- 
tiff "thereafter  went  and  purchased  said 
■  promissory  note  from  the  Colombian  Timber 
Company,"  and  conseauently  with  "due  no- 
tice that  the  note  and  indorsement  by  the 
defendant  John  F.  Toft  had  been  procured 
by  fraud." 

The  answer  filed  by  Hoffman  sets  forth 
that  the  timber  company  made  false  repre- 
sentations, substantially  the  same  as  those 
made  to  Toft,  concerning  the  logging  equip- 
ment, the  timber  contract,  and  the  purpose 
for  which  the  treasury  stock  was  to  be  sold, 
but  be  goes  further  and  alleges  that  "John 
F.  Toft  was  at  the  time  acting  as  agent  of 
said  defendant  corporation"  in  the  sale  of  its 
corporate  stock,  and  that  he  conspired  with 
W.  B.  Douglas,  who  was  a  stock  salesman 
and  promoted  the  sale  to  Hoffman,  to  induce 
a  purchase  of  the  stock,  and  told  Hoffman 
that  Douglas  was  reliable,  and  that  "he 
(Toft)  had  carefully  examined  into  the  said 
proposition  of  defendant  corporation,  its 
properties  and  the  value  thereof,  that  It  own- 
ed the  properties"  represented  to  l>e  owned 
by  it,  and  "that  be  had  invested  of  bis  own 
money  in  the  corporate  stock  in  the  said  cor- 
poration the  sum  of  $5,000,"  and  "that  said 
capital  stock  was  worth  the  par  value  there- 
of" ;  and  Hoffman  then  avers  that  Toft  never 
invested  any  sum  In  the  capital  stock,  and 
that  the  only  stock  ever  received  by  bim 
was  as  a  commission  for  Inducing  Hoffman  to 
buy  the  5,000  shares.  Hoffman  says  that  he 
relied  upon  the  fraudulent  representations 
of  the  corporation,  and  also  upon  the  state- 
ments made  by  Toft,  and  on  that  account 
purchased  the  stock  and  gave  his  note.  After 
stating  that  the  plaintiff  had  purchased  the 
note  at  a  discount  of  20  per  cent,  Hoffman 
then  avers: 

"That  recently  he  has  been  informed,  and 
therefore  alleges  the  fact  to  be,  that  prior  to  the 
purchase  of  said  note  by  plaintifE,  plaintiff  was 
warned  that  there  was  something  wrong  about 
the  note,  and  advised  to  investigate  the  same; 
and  tliat  sufficient  of  the  circumstances  sur- 
rounding the  transactions  hereinbefore  alleged 
was  brought  to  the  knowledge  of  the  plointifi, 
so  that  plaintiff  was  not  and  is  not  a  purchaser 
for  value  in  eood  faith,  without  notice  of  the 
facts  hereinbefore  set  forth." 

Plaintiff  replied  to  both  answers  by  deny- 
ing any  fraud  or  notice  of  the  alleged  in- 
firmity in  the  note.  A  trial  resulted  in  a  ver- 
dict In  favor  of  the  defendant  J.  L.  Hoffman, 
but  at  the  same  time  the  Jury  found  for  the 
plaintiff  and  against  the  defendant  Toft  for 
the  full  amount  of  the  note.  The  plaintiff 
appealed  from  that  part  of  the  Judgment 
which  was  favorable  to  Hoffman,  while  Toft 
appealed  from  that  portion  which  is  against 
him. 

C.  A.  Bell,  of  Portland  (Reed  &  Bell,  of 
Portland,  on  the  brief),  for  appellant.  E.  B. 
Seabrook,  of  Portland  (Malarkey,  Seabrook  & 


Dibble  and  Walter  O.  Hayes,  all  of  Portland, 
on  the  brief),  for  appellant  John  F.  Toft.  A. 
B.  Clark,  of  Portland  (M.  H.  CUrk,  of  Port- 
land, on  the  brief),  for  defendant  J.  L.  Hoff- 
man. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  appealed  t>ecati8e  the 
court:  (1)  Denied  a  motion  to  strike  oat  all 
evidence  relating  to  the  charge  of  fraud; 
(2)  refused  to  direct  a  verdict  for  the  plain- 
tiff; and  (8)  Instructed  the  Jury  that  "under 
the  evidence  in  this  case,  you  may  find  a 
verdict  In  favor  of  the  defendant  Hoffman, 
although  you  may  find  the  plaintiff  is  enti- 
tled to  recover  against  the  defendant  Toft" 
The  appeal  prosecuted  by  Toft  is  predicated 
upon  the  theory  that  the  discharge  of  the 
maker  of  the  note  necessarily  operates  as  a 
discharge  of  the  indorser. 

The  nature  of  the  questions  ioTolTed  in 
the  two  appeals  makes  It  proper  to  take  some 
notic6  of  the  testimony  before  attempting  to 
discuss  the  assignments  of .  error.  The  Co- 
lombian Timber  Company  issued  a  printed 
prospectus  and  employed  W.  B.  Douglas  to 
sell  its  capital  stock.  The  prospectus  stated 
that  the  timber  company  owned  tools,  ma- 
chinery, and  equipment  for  logging,  "and  tn 
fact  complete  equipment  for  the  woods"  wUch 
"could  not  be  duplicated  for  less  than  $50,000." 
and  that  "the  company  also  owns  the  con- 
tract for  logging  the  property  of  the  Fear- 
on  &  Martello  Company,  the  value  of  which 
cannot  be  estimated,  but  wliicb  will  no  doobt 
run  into  millions  of  dollars."  The  prospectus 
recited  that  the  timber  company  "wlU  engage 
in  the  business  of  logging  mahogany  and 
Spanish  cedar  timber  exclusively,  and  by  vir- 
tue of  a  logging  contract  which  it  h(dds  cov- 
ering upwards  of  5,000,000,000  feet  of  tim- 
ber," and  it  is  also  represented  that  "the 
Colombian  Timber  Company  offers  for  sale 
60,000  shares  of  its  treasury  stock,  folly  paid 
and  nonassessable,  at  par,  $1  per  share.  The 
funds  lealiied  from  the  sale  of  this  stock 
will  be  used  to  install  Its  machinery  on  the 
ground  and  commence  actual  operations  of 
logging  and  shipping  under  the  tenns  of  its 
contract  as  hereinbefore  set  forth."  The 
statements  appearing  in  the  prosi)ectna  were 
false.  The  timber  company  did  not  own  any 
logging  tools,  madtiinery,  or  equipment,  nor 
did  it  own  any  logging  contract  The  Ooknn- 
blan  Timber  CJompany  owned  practically  noth- 
ing except  a  few  books  and  ((bme  statloneiy. 
According  to  the  testimony  of  Hoffman  his  at- 
tention was  first  directed  to  the  Colombian 
Timber  Company  by  Toft  who  gave  him  a 
copy  of  the  prospectus,  "and  explained  that 
it  was  a  great  proposition  to  Invest  money 
in,"  and  "that  he  was  going  to  Invest  $10,000 
of  his  own  money,  and  he  thought  If  I  wanted 
to  put  any  money  in,  there  was  not  a  better 
proposition  open."  A  few  days  afterwards 
Toft  introduced  Hoffman  to  Douglas,  and. 
according  to  the  testimony  M-  HofCman.  he 
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was  told  by  Toft  that  he  conld  lely  upon 
any  statements  made  by  Douglas.  Hoffman 
and  Douglas  then  went  to  the  ofDce  of  the 
timber  company,  and,  after  being  assured  by 
Douglas  that  the  statements  In  the  prospectus 
were  true,  Hoffman  there,  either  at  that  time 
or  three  or  four  days  afterwards,  gave  his 
note  In  payment  for  the  6,000  shares  of  the 
capital  stock  whl<di  he  purchased.  A  note 
payable  to  Hoffman  was  delivered  to  the  tim- 
ber company  as  collateral  security.  The  next 
day  a  certificate  for  500  shares  of  the  capital 
stock  was  Issued  In  the  name  of  Toft  and  de- 
livered at  his  place  of  business.  Toft  Indors- 
ed the  note  after  It  was  delivered  to  the 
payee,  and  on  Augnxt  8,  1912,  he  received 
from  the  Colombian  Timber  Company  a  cer- 
tificate for  5,000  shares  of  Its  capital  stock  in 
payment  for  his  indorsement 

The  plaintiff  buys  and  sells  "grains,  salmon, 
and  the  like,"  and  does  not  "make  a  business 
of  buying  and  selling  notes  on  the  market," 
although  It  loans  "a  great  deal  of  money." 
Bverdlng  ft  Farrell  purchased  the  note  from 
the  Colombian  Timber  Company  for  $4,000. 
Before  buying  the  paper  Thomas  O.  Farrell, 
who  Is  the  secretary  of  the  plaintiff,  and  con- 
ducted the  negotiations  for  the  purchase  of 
the  note,  made  inquiries  at  a  bank  concerning 
the  financial  standing  of  Toft,  and  ascertain- 
ed that  the  latter  was  "good  for  any  amount 
to  16,000" ;  he  made  no  inqnirea  concerning 
the  timber  company,  but  was  told  that  Shorey 
was  "reputed  to  be  worth  a  good  deal  of 
money";  he  testified  that  he  did  not  realize 
that  the  maker  of  the  note  was  the  defendant 
J.  I/.  Hoffman  because  he  "always  called 
him  Joe,"  notwithstanding  the  fact  that  he 
had  known  Hoffman  for  many  years  and  had 
"asked  Mr.  Toft  who  the  man  was,  and  he 
said  he  was  a  farmer  out  here  somewhere"; 
and  he  also  told  the  jury  that  the  note  was 
purchased  because  of  the  financial  worth  of 
Toft  and  without  knowing  whether  the  maker 
"had  one  dollar  or  a  million." 

Thomas  O.  Farrell  had  at  least  one  and 
probably  two  conversations  with  Toft  before 
purchasing  the  note.    Toft  testified  that: 

"Mr.  Thomas  Farrell  came  down  and  asked  me 
if  I  indorsed  a  note  to  the  Colombian  Timber 
Company  for  $5,000.  I  stated  that  I  had,  and 
probably  some  other  remarks  were  made,  but 
nothing  of  any  importance,  and  he  went  away. 
A  few  days  later  be  came  down  and  said  they 
were  offenne  the  note  for  $4,000.  I  said,  Tom, 
if  such  is  the  case,  there  is  something  wrong.' 
The  statement  made  to  me  by  Bfr.  Douglas  was 
that  the  company  owned  proper^  valued  at  $50,- 
000,  the  president  was  worth  $100,000,  the  vice 
president  was  worth  from  $40,000  to  $60,000, 
and  that  they  were  holding  as  collateral  security 
a  note  for  $10,000,  and  that  if  those  facts  were 
true,  there  would  be  no  occasion  to  sell  that  note 
for  $4,000,  and  he  had  better  look  into  the 
matter ;  that  I  certainly  should  do  it.    *    *    *  " 

Continuing,  the  witness  also  stated  that 
before  leaving  Farrell  said,  "John,  I  might 
possibly  have  to  call  on  yon  to  pay  the  note ;" 
and  Toft  replied  by  saying,  "Tom  never  buy 
that  note  thinking  I  will  ever  pay  it."  Far- 
lell  denies  the  conversation  as  related  by 


Toft,  but  the  version  given  by  the  former 
need  not  be  stated  because  the  inquiry  Is 
now  directed  to  whether  there  was  any  evi- 
dence to  take  the  case  to  the  jury. 

Two  or  three  months  after  the  execution 
of  the  note  Hoffman  received  a  pamphlet 
which  the  timber  company  had  recently  is- 
sued, and  upon  noticing  that  no  reference 
was  made  to  logging  equipment  he  went  to 
the  ofSce  of  the  Colombian  Timber  Company 
and  ascertained  for  the  first  time  that  the 
representations  concerning  the  logging  equip- 
ment and  contract  were  false,  and  that  his 
note  had  been  sold  by  the  payee.  He  in- 
terviewed Toft  and  learned  that  Toft  had  In- 
dorsed the  note  "so  they  could  realize  on  It," 
and  that  it  bad  been  pnrdiased  by  Bverdlng 
ft  FarrelL 

The  testimony  of  Toft  Is  to  the  effect  that 
Douglas  gave  him  a  copy  of  the  prospectus, 
directed  his  attention  to  the  printed  state- 
ments concerning  the  logging  equipment  and 
the  logging  contract,  and  at  that  time  as- 
sured the  witness  that  the  representations 
appearing  In  the  prospectus  were  true ;  that 
Douglas  represented  that  the  president  of  the 
Colombian  Timber  Company  was  worth  $100,- 
000;  and  that  the  vice  president  was  worth 
$40,000  or  more.  Toft  also  says  that  he  was 
Induced  by  the  statements  appearing  in  the 
prospectus  and  the  representations  made  by 
Douglas  to  indorse  the  note  for  the  puriwse 
of  giving  credit  to  the  paper,  and  he  admits 
that  he  received  6,000  shares  of  stock  for  in- 
dorsing the  note.  Toft  claims  that  he  first 
suspected  that  the  note  might  be  tainted  with 
fraud  when  Farrell  Informed  him  that  the 
paper  could  be  purchased  for  $4,000,  and  it 
was  not  until  after  that  conversation  that 
he  ascertained  the  falsity  of  the  statements 
printed  in  the  prospectus  and  the  falsehoods 
uttered  by  Douglas. 

[1]  The  defenses  interposed  by  both  the 
maker  and  the  Indorser  involve  two  elements: 
(1)  Fraud;  and  (2)  notice  to  the  plaintiff. 
The  maker  alleges  that  the  note  was  Induced 
by  fraud,  and  the  Indorser  avers  that  the 
indorsement  was  brought  about  by  the  same 
means.  The  perpetration  of  fraud  will  not 
alone  defeat  the  holder  of  a  negotiable  In- 
strument, but  it  must  be  supplemented  by 
notice  to  the  holder.  In  the  final  analysis, 
the  correctness  of  the  ruling  on  the  motion 
to  strike  out  the  testimony  relating  to  the 
fraud  and  on  the  motion  for  a  directed  ver- 
dict depends  upon  whether  there  was  any 
evidence  showing  notice  to  the  plaintiff  when 
It  acquired  the  note.  Everdlng  ft  Famil 
bought  the  paper  before  maturity  and  is  a 
holder  In  due  course,  unless  the  instrument 
was  taken  with  knowledge  of  facts  amount- 
ing to  bad  faith.  There  was  evidence  tend- 
ing to  show  that  the  capital  stock  of  the 
Colombian  Timber  Company  was  worthless, 
and  that  the  Issuance  of  the  note  was  Induc- 
ed by  false  representations;  and  It  now  be- 
oomes  necessary  to  refer  to  tbe  statotejirhldli    j 
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defines  what  eonstltntes  notice,  and  then  to 
determine  whether  there  is  any  evidence 
bringing  the  plaintiff  within  the  rule. 

[2]  A  person  is  not  a  holder  in  due  coarse 
If  he  does  not  take  a  note  in  good  faith  with- 
out notice  of  any  infirmity  in  the  Instrument 
or  defect  in  the  title  of  the  person  negotiat- 
ing it    Section  6885,  L.  O.  U 

[3]  A  i>erson  who  takes  a  note  has  notice 
of  an  Infirmity  in  the  instrument  or  defect 
in  the  title  to  the  paper  if  at  the  time  be 
took  the  note  he  "had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instru- 
ment amounted  to  bad  faith."  Neither  of  the 
answering  defendants  argue  that  the  plaintiff 
had  actual  knowledge  of  the  alleged  Infirmi- 
ty in  the  note  Itself  or  in  the  indorsement, 
and  consequently  the  plaintiff  did  not  take 
the  paper  with  notice,  unless  it  bad  knowl- 
edge of  such  facts  that  its  action  in  taking 
the  Instrament  amounted  to  bad  faith. 

[4]  The  plaintiff  argues  that  It  did  not 
have  knowledge  of  any  facts,  and  that  at 
the  most  it  only  had  notice  of  a  suspicion 
or  opinion  on  the  part  of  Toft  that  possibly 
something  was  wrong  with  the  note.  The 
knowledge  must  be  of  such  facts  that  the 
act  of  taking  the  instrument  amounts  to  bad 
faith,  and  hence  the  ultimate  inquiry  la 
whether  on  account  of  the  facts  known  to 
him  the  holder  was  guilty  of  bad  faith.  It 
may  be  conceded  that  knowledge  of  facts 
which  are  calculated  to  arouse  the  suspicions 
of  an  ordinarily  prudent  man  does  not  as  a 
matter  of  law  constitute  bad  faith,  nor  does 
the  owner  of  commercial  paper  necessarily 
forfeit  the  rights  of  a  holder  in  due  course 
merely  because  he  neglected  to  make  inquiries 
or  failed  to  use  the  caution  of  that  ficti- 
tious person  known  as  the  "ordinarily  pru- 
dent man."  Matlock  t.  Scheuerman,  61  Or. 
49,  56,  93  Pac.  823,  IT  L.  R.  A.  (N.  S.)  747; 
Trlphonoff  v.  Sweeney,  66  Or.  299,  305,  130 
Pac.  979;  Bond  v.  Ellison,  157  Pac.  1103; 
Bowman  t.  Metzger,  27  Or.  23,  29,  39  Pac. 
3,  44  Pac.  1090 ;  3  R.  0.  L.  1072.  As  said  in 
Bowman  v.  Metzger: 

"It  is  the  policy  of  the  law  to  eliminate  from 
the  consideration  of  the  jury  the  question  of 
common  prudence  as  the  measure  of  good  faith, 
and  with  it  the  question  of  negligence,  except  in 
so  far  as  it  may  be  taken  as  indicative  of  bad 
fttith." 

While  negligence  is  not  synonymons  with 
bad  faith,  yet  a  person  who  takes  a  note 
under  auspicious  drcnmstances,  and,  having 
the  means  of  knowledge,  wUlfnlly  abstains 
from  making  inquiries,  then  his  Intentional 
ignorance  may  result  in  bad  faith,  because 
the  final  question  is  one  of  honesty  and  good 
faith.  8  R.  0.  U  p.  1076;  8  O.  J.  605;  Grif- 
fith v.  Shipley,  74  Md.  681,  22  AU.  1107,  14 
li.  R.  A.  405 ;  Bowman  t.  Metzger,  27  Or.  23, 
31,  89  Pac.  3,  44  Pac  1090;  Beaton  v.  Slkyta, 
84  Neb.  808,  122  N.  W.  61,  24  L.  R.  A.  (N.  S.) 
1057;  7  Oyc  946.  Bven  though  the  existence 
Oft  auspttdons  dicumstances  does  not  neces- 


sarily spell  bad  ftitth,  and  negligence  Is  not 
a  synonym  for  bad  faith,  and  failure  to  make 
inquiries  does  not  inevitably  create  an  irre- 
sistible force  which  compels  a  finding  of  bad 
faith,  nevertheless  since  the  ultimate  inquiry 
is  one  of  honesty  and  good  faith  it  is  com- 
petent to  show  the  existence  of  suspidoas  cir- 
cumstances, failure  to  make  inquiries  and 
want  of  prudence,  and  it  then  becomes  the 
province  of  the  Jury  to  say  whether  a  person 
taking  with  knowledge  of  those  facts  Is  guilty 
of  bad  faith.  8  C.  J.  501,  602,  603;  Amd 
v.  Aylesworth,  146  Iowa,  185, 123  N.  W.  lOOO, 
29  L.  R.  A.  (N.  S.)  638;  McPhertln  ▼.  Tittle, 
38  Okl.  610,  129  Pac.  721,  44  L.  R.  A.  (N.  &) 
895;  Matlock  v.  Scheuerman,  supra;  Har- 
rington V.  Butte  ft  Boston  Min.  Co.,  33  Mont. 
380,  83  Pac.  467,  114  Am.  St  Rep.  821 ;  Oana- 
joharie  Nat  Bk.  y.  Dlefendorf,  123  N.  Y.  191, 
26  N.  E.  402,  10  L.  R.  A.  676;  Bowman  v. 
Metzger,  supra;  3  R.  a  !<.  p.  1075. 

[6}  The  question  of  good  or  bad  faitb  is 
peculiarly  one  for  the  Jury  and  not  the  conn, 
especially  when  the  harden  rests  upon  the 
owner  ef  the  note  to  show  that  he  became  a 
holder  in  due  course.  Amd  v.  Aylearworth, 
supra ;  Union  Investment  Co.  r.  Rosenzwelg, 
79  Wash.  112,  139  Pac  874;  Rohweder  v. 
Titus,  86  Wash.  441,  148  Pac  583. 

[S]  Section  6882,  Ii.  O.  L.,  provides  that: 

"When  it  is  shown  that  the  title  of  any  per- 
son who  has  negotiated  the  instrumoit  was  de- 
fective, the  burden  is  on  the  holder  to  prove  that 
he^  or  some  person  under  whom  be  claims,  ae- 
amred  the  title  as  a  holder  in  due  course." 

And,  therefore,  when  it  is  shown  that  a 
note  had  its  origin  in  fraud,  the  harden  Is 
then  placed  upon  the  owner  to  prove  that 
he  or  some  person  under  whom  he  finttni^  ac- 
quired the  note  as  a  holder  in  dn^  course. 
3  R.  C.  L.  1039;  Matlock  ▼.  Scheuerman,  61 
Or.  49,  53,  93  Pac  823,  17  Ii.  R.  A.  (N.  S4 
747;  Sink  v.  Allen,  79  Or.  78,  154  Pac  415; 
Griffith  V.  Shipley,  74  Md.  591,  22  Atl.  1107. 
14  Ii.  R.  A.  405;  Amd  v.  Aylesworth,  145 
Iowa,  186,  123  N.  W.  1000,  29  Lu  R.  A.  (N.  S.) 
638;  Canajoharie  Nat  Bk.  y.  Dlefendorf, 
123  N,  I.  191,  26  N.  B.  402,  10  I*  R,  A.  676: 
Union  Investment  Co.  v.  Rosenzwelg,  79 
Wash.  112,  130  Pac  874.  There  was  ample 
evidence,  if  believed,  to  warrant  the  Jar;  in 
finding  that  the  note  was  induced  by  fraud- 
ulent representations,  and  that  the  capital 
stock  issued  to  Hoffman  was  utterly  worth- 
less, and  consequently  by  force  of  the  statute 
Everdlng  ft  FarreU  assumed  the  burden  of 
showing  tliat  it  parchaaed  the  paper  as  a 
holder  in  due  coarse, 

[7]  The  plahitlff  admits  that  it  paid  $4,000 
for  a  $5,000  note.  The  instrument  was  pur- 
chased after  Everdlng  ft  Farr^  had  ascer- 
tained from  a  bank  that  a  $6,000  note  would 
be  worth  face  value  if  Toft  signed  it  It  is 
not  necessary  to  decide  whether  the  discount 
was  of  itself  enough  to  compel  a  finding  of 
bad  faith,  but  it  is  sufficient  far  the  parpoe- 
ea  of  this  controversy  to  say  that  evidence 
of  the  discount  was  admissible,  emdally 
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when  viewed  in  tbe  Ugbt  of  the  lofoimatlon 
received  from  the  bank  relative  to  Toft  and 
the  inquiries  made  or  omitted  concerning 
the  other  Indorsers  and  maker  of  the  note, 
and  the  Jury  was  entitled  to  consider  the  fact 
of  the  discount  along  with  the  other  evidence 
already  narrated  In  determining  whether  tbe 
holder  was  chargeable  with -bad  faith.  8  C. 
J.  609;  McNamara  v.  Jose,  28  Wash.  461,  68 
Pac.  008;  3  R.  a  L.  1051  and  1079;  7  Cyc. 
930  and  049.  See,  also,  note  to  Hogg  v.  Tbur- 
man,  as  reported  In  17  Ann.  Gas.  S8S. 

[B]  A  person  is  permitted  to  resort  to  cir- 
cumstantial evidence  to  show  that  the  owner 
of  a  negotiable  Instnunent  Is  not  a  holder  In 
due  course,  and  Indeed  In  many  cases  It  la 
the  only  Und  of  evidence  available  to  a  par- 
ty. 8  O.  J.  496;  8  R.  G.  Ii.  1041;  Amd  v. 
Aylesworth,  anpra ;  Union  InV.  Go.  v.  Rosen- 
zwelg,  supra;  Bowman  v.  Metzger,  supra; 
Farmers'  State  Bk.  v.  West,  77  Or.  602,  606, 
162  Pac.  238. 

[I]  The  trial  court  properly  refused  to 
strike  ont  the  evidence  relating  to  the  fraud 
charged  by  tbe  defendants,  and  It  would  have 
been  error  If  the  court  had  directed  a  ver- 
dict, because  on  the  record  made  by  all  the 
parties  It  was  the  exclusive  province  of  the 
jury  to  determine  from  all  the  evidence 
whether  plalntUT  took  the  note  In  good  or 
bad  faith.  8  Oyc.  289;  Owens  t.  Snell,  29 
Or.  483,  44  Pac.  827;  Sink  v.  Allen,  79  Or. 
78,  164  Pac.  416. 

[10]  The  plaintiff  contends  that  It  was  er- 
ror to  instruct  the  Jury  that  a  verdict  could 
be  rendered  which  would  discharge  Hoffman 
and  at  the  same  time  make  Toft  liable ;  and 
Toft  argues  that  the  verdict  releasing  the 
maker  automatically  discharges  the  indorser. 
At  the  very  beginning  of  the  investigation  of 
this  branch  of  the  controversy  it  must  be 
premised  that  for  the  purposes  of  this  appeal 
the  plaintiff  has  by  its  pleadings  fixed  the 
character  of  liability  which  It  seeks  to  Im- 
pose  upon  TofL  The  complaint  charges  Toft 
with  being  an  indorser  In  due  course  of 
business,  and  therefore  he  could  not  at  the 
trial  nor  can  he  on  this  appeal  be  held  liable 
as  a  maker  or  as  a  guarantor;  and  conse- 
quently the  rights  and  obligations  of  Toft 
must  be  measured  by  the  standard  fixed  for 
an  indorser.  Deering  &  Co.  v.  Crelghton,  19 
Or.  118,  121.  24  Pac.  198,  20  Am.  St  Rep. 
800;  Schllttler  v.  Peering  Harvester  Co.,  8 
Ga.  App.  86.  69  S.  B.  342. 

[II]  The  person  who  by  the  terms  of  the 
instrument  Is  absolutely  required  to  pay  la 
primarily  liable,  and  all  other  parties  are 
secondarily  liable.  Section  6023,  Ll  O.  U 
The  maker  is  primarily  liable  because  his 
promise  Is  absolute,  while  the  Indorser  is 
secondarily  liable  because  his  promise  Is  con- 
tingent and  accessorial,  and  when  considered 
as  parties  to  the  Instrument  tbe  former  is 
prior  to  the  latter.  Unless  a  note  has  reach- 
ed the  hands  of  a  holder  In  due  course,  the 


maker  can  defeat  tbe  instrument  U  It  was 
induced  by  fraud. 

[12]  The  instant  case  is  not  governed  by 
subdivision  3  of  section  6953,  L.  O.  L.,  which 
declares  that  a  person  secondarily  liable  on 
an  Instrument  Is  discharged  "by  the  dis- 
charge of  a  prior  party."  The  provision  quot- 
ed from  the  statute  only  applies  to  a  dis- 
charge by  the  act  of  the  creditor,  and  does 
not  include  discharges  by  operation  of  law, 
for  example  bankruptcy,  nor  does  it  embrace 
a  situation  where  after  a  trial  on  the  merits 
the  note  is  In  effect  destroyed  because  of  a 
vice  which  is  inherent  In  the  transaction.  7 
Cyc.  1048;  8  O,  J.  612  and  617;  10  Yale  Law 
Journal,  94;  16  Harvard  Law  Review,  34. 

[IS]  If  subdivision  3  of  section  6953  only 
applies  to  discharges  by  some  act  of  the 
creditor,  then  the  general'  principles  of  sure- 
tyship govern.  A  discharge  of  the  maker 
by  virtue  of  a  Judgment  predicated  upon 
fraud  in  the  note  and  bad  faith  on  the  part 
of  the  holder  extinguishes  that  which  has 
only  appeared  to  be  an  obligation,  but  in  tbe 
end  and  in  its  finality  is  a  mere  paper  which 
in  truth  is  not  a  real  debt  8  C.  J.  612 ;  Rich- 
ards V.  Market  Bixchange  Bank  Co.,  81  Ohio 
St  348,  00  N.  B.  1000,  26  L.  R.  A.  (N.  S.)  99. 
And  therefore  when  after  a  trial  on  the  mer- 
its it  is  ascertained  that  because  of  fraud  and 
notice  there  is  no  subsisting  debt  of  the  mak- 
er then  by  the  same  token  there  is  no  debt 
of  the  Indorser.  The  Judgment  in  favor  of 
the  maker,  or  principal,  satisfies  the  note, 
and  therefore  on  general  principles  of  surety- 
ship the  indorser,  or  surety,  is  not  liable  be- 
cause the  Judgment  Inures  to  the  benefit  of 
the  surety.  Mlchener  v.  Springfield  Etaglne 
ft  Thresher  Co.,  142  Ind.  130,  40  N.  R  679,  81 
Ll  R.  A.  69 ;  LeeOte  v.  B<mte,  130  111.  498,  22 
N.  El  694,  6  L.  R.  A.  62 ;  Levi  v.  McCraney. 
1  Morris  (Iowa)  191;  So  ward  v.  Coppage,  10 
Ky.  Law  Rep.  486,  9  S.  W.  389;  Bvants  v. 
Taylor,  18  N.  M.  371,  187  Pac.  683,  60  L.  R. 
A.  (N.  S.)  1113;  Schllttler  v.  Deerlng  Har- 
vester Co.,  3  Oa.  App.  86,  69  S.  B.  342;    8 

Hoffman  could  be  discharged  only  by  find- 
ing fraud  In  the  note  plus  bad  faith  on  the 
part  of  Bverdlng  &  Farrell,  and  on  tbe  case 
as  made  by  the  pleadings  of  the  plaintiff 
Toft  could  only  be  held  liable  as  an  indorser. 
A  verdict  releasing  the  maker  necessarily 
implies  fraud  in  the  note  followed  by  notice 
to  the  holder  and  a  verdict  against  the  in- 
dorser, on  the  pleadings  as  they  now  stand, 
in  the  same  trial  and  on  the  same  evidence 
Involves  contradictory  findings.  The  verdict 
Is  inconsistent  with  Itself,  and  the  instruction 
which  permitted  tbe  verdict  was  erroneous 
and  probably  misleading. 

The  whole  verdict  Is  set  aside,  the  entire 
judgment  is  reversed,  and  the  cause  is.  re- 
manded for  farther  proceedlhgs  not  incon- 
sistent with  this  opinion. 

MOORB,  a  J^  and  BBAN  and  BURNETT. 
JJ.,  ooncnr. 
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McCTJIiLT  et  aL  t.  HBAVBRNES. 
(Supreme  Court  of  Oregon.    Kot.  21,  1916.) 

1.  Pleadino    «=3236(2)  —  AuENDitENT  —  Coii- 

PXAINT— DieCKKTION  OF  COUBT. 

The  allowance  of  an  amendment  to  the  com- 
plaint after  the  expiration  of  ten  days  allowed  in 
which  to  amend  ia  within  the  discretion  of  the 
trial  court. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent.  Dig.  {  601;  Dec.  Dig.  ^=)236(2).] 

2.  Tbial  «=>419— Dbniai,  o»  Nonsuit— Oubb 
OF  Ebbob. 

The  denial  of  a  motion  for  nonsuit  at  the 
close  of  plaintiffs'  case  will  not  be  disturbed 
when  the  omission,  if  any,  is  subsequently  sup- 
plied by  either  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  982;   Dec.  Dig.  «=»419.] 

3.  JuDQifflRT  «=»948(1)  —  Pleadino  —  Nkois- 

STTT. 

Estoppel  by  a  former  decree  is  an  affirmative 
defense  which  most  be  pleaded  in  order  to  be 
available. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1787, 1789, 1791.  1792;  Dec.  Dig. 
<8=>948(1).] 

4.  BOUNDABIES  «=34e(3)  —  EarTABUSHlCENT  — 

Statutoby  Pboceedinob— Validitt. 
Where  adjoining  landowners  had  their 
boundary  line  snrreyed,  and  agreed  that  the  line 
established  should  be  the  boundary  line,  and  act- 
ed on  such  agreement  for  many  years,  and  de- 
fendant took  the  land  subject  to  such  agreement, 
a  proceeding  by  defendant  under  L.  O.  L.  §  2991, 
against  the  county  surveyor,  to  establish  the 
boundary,  is  a  nullity  as  to  the  adjoining  owner. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §S  221-225;  Dec.  Dig.  <8=>4e(3).] 

5.  Pu:adino     ^=>I80(4)— Reply- Depabtubb. 

In  a  suit  to  quiet  title,  where  the  complaint 
in  the  usual  form  alleges  that  plaintiffs  are  the 
owners,  and  the  defendant  sets  up  ownership 
and  possession  in  herself,  a  reply  setting  up  an 
agreement  as  to  boundary  between  plaintiffs  and 
the  predecessor  in  title  of  defendant  settling  the 
title  to  the  land  in  dispute  in  plaintiff  is  not  a 
departure. 

[E^  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  377;   Dec  Dig.  <&=>180(4).] 

In  Banc.  Appeal  from  Circuit  Conrt, 
Wallowa  County;    J.   W.   Knowles,   Judge. 

Action  by  F.  D.  McCuUy  and  another 
against  Elizabeth  Heaveme.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

The  complaint  is  in  the  usual  form  in  a 
suit  to  quiet  title  to  a  narrow  atrip  of  land 
a  half  mile  long.  It  alleges,  in  substance, 
that  plaintiffs  are  now,  and  for  many  years 
have  been,  the  owners  in  fee  of  the  land  de- 
scribed; that  the  defendant  Is  not  now,  and 
never  has  been,  In  possession  thereof,  and 
that  it  is  not  now  in  the  actual  possession  of 
any  one;  that  defendant  claims  and  asserts 
an  Interest  therein  adverse  to  plaintiffs,  but 
sncfa  claim  Is  without  right;  and  that  she 
has  no  title  or  Interest  whatever  therein.  A 
prayer  follows  to  the  effect  that  she  be  re- 
quired to  set  forth  the  nature  of  her  claim, 
and  that  it  be  determined  by  decree  of  the 
coun  that  plaintiffs  are  the  owners  and  en- 


titled to  the  ezclnalve  possession  thereof,  and 
that  defendant  has  no  title  or  interest  there- 
in. The  defendant  answered  with  a  general 
denial  and  atUrmatlve  allegation  of  owner- 
ship and  possession.  To  this  ansiwer  plain- 
tiffs replied,  alleging  that  in  1883  plaintiffs, 
being  tiien,  as  now,  the  owners  of  the  wBst 
half  of  the  northwest  quarter  of  section  32, 
and  one  Roberts  the  owner  of  the  east  half 
of  said  northwest  quarter,  the  strip  of  land 
in  controversy  being  a  part  of  the  weat  half, 
and  said  Roberts  being  the  predecessor  in 
interest  of  the  defendant  in  said  east  half, 
the  boundary  line  between  the  two  tracts 
was  nnknown,  nncertaln,  undefined,  and  in 
dlspnte ;  that  in  1883  the  plaintiffs  and  Rob- 
erts caused  the  botmdary  line  to  be  slurri- 
ed and  located,  and  mutually  agreed  that 
the  line  so  located  and  established  shonld  be  f 
the  true  and  final  boundary  line  between 
their  lands ;  that  In  the  same  year  npoo  this 
agreed  line  they  built  a  fence,  whi<3i  has 
been  maintained  ever  since  theremi;  that 
by  reason  of  these  facts  defmdant  Is  eSto^ 
ped  to  dalm  any  interest  In  the  disputed 
tract  A  trial  being  had,  there  was  a  decree 
for  plaintiffs,  and  defendant  appeals. 

Turner  OUver,  of  La  Grande,  for  appellant 
J.  P.  Rusk,  of  La  Grande  CA.  W.  Schaupp,  <rf 
Joseph,  on  the  brief),  for  resp<Hidents. 

BEZNSON,  J.  (after  stating  the  facta  as 
above).  [1]  Defendant's  first  assignment 
of  error  is  based  upon  the  tact  that  the 
court  perndtted  an  amendment  to  the  com- 
plaint after  the  expiration  of  the  ten  days 
which  had  been  allowed  in  which  to  MinMid. 
We  need  only  to  remark  that  amendments  of 
pleadings  are  discretionary,  and  there  is 
nothing  in' the  record  disclosing  any  abuse 
of  sudi  discretion. 

[2]  It  is  next  contended  that  the  court 
erred  in  dmying  defendant's  motion  to  dis- 
miss the  suit  when  plaintiffs  rested  their 
case  in  chief,  tot  the  reason  that  they  had 
failed  to  make  a  prima  fade  one.  It  is  need- 
less to  go  into  the  evidence  upon  this  point: 
for,  whatever  the  condition  of  the  testimony 
may  have  been  at  that  time,  it  was  subse- 
(jiuently  remedied,  and  this  court  has  fre- 
quently held  that  a  ruling  on  a  motion  for 
nonsuit  will  not  be  disturbed  when  the  omis- 
sion, if  any.  Is  subsequently  supplied  by 
either  party.  Caraduc  v.  Sdianen-Blair  Co., 
66  Or.  310,  133  Paa  6361 

[3,4]  Defendant  then  urges  as  error  that 
the  court  Ignored  the  effect  of  a  former  de- 
cree in  the  case  of  Beaveme  r.  Merryroan, 
as  County  Surveyor,  which  she  insists  es- 
tablishes the  boundary  line  according  to  her 
contention,  and  Bhoold  therefore  estop  the 
plaintiffs  from  claiming  the  disputed  land. 
There  are  two  reasons  why  this  assignment 
Is  without  merit  In  the  first  place,  it  is  an 
atUrmatlve  defense  which,  la  order  to  be  of 
any  avail,  must  be  pleaded,  and  defendant's 
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answer  contains  no  reference  thereto.  Rugh 
V.  OttenHeimer,  6  Or.  231,  25  Am.  Bep.  613 ; 
Gladstone  Lumber  Ck>.  t.  Kelly,  64  Or.  163, 
120  Pac.  763,  and  cases  there  cited.  The 
second  reason  for  disregarding  this  conten- 
tion Is  found  In  the  fact  that  the  former  suit 
referred  to  appears  to  be  a  proceeding  onder 
the  provisions  of  section  2991,  L.  O.  L^ 
which  was  instituted  by  defendant  against 
the  county  sorreyor  la  August,  1910.  It  ap- 
pears from  the  evidence  that  In  1883  the 
boundary  line  was  uncertain  and  In  dispute ; 
that  plaintiffs  and  defendant's  grantor  had 
the  line  surveyed,  and  agreed  that  the  line  so 
established  should  be  the  boundary  line,  and 
acted  upon  such  agreement  for  many  years; 
that  the  defendant  took  the  land  subject  to 
such  agreement.  This  being  so,  there  was 
no  dispute  upon  wliich  to  base  the  later  pro- 
ceedings, and  as  to  plaintiffs  they  would  be 
a  nullity.  Egan  v.  Finney,  42  Or.  699,  72 
Pac.  133. 

[6]  It  is  also  earnestly  contended  by  de- 
fendant that  the  afBrmative  matter  in  the 
reply  is  a  clear  departure  from  the  cause  of 
suit  set  out  In  the  complaint.  We  cannot 
agree  with  this.  The  complaint  alleges 
ownership  generally,  and,  where  the  defend- 
ant by  answer  denies  this  and  sets  up  own- 
ership and  possession  in  herself,  plaintiffs 
are  undoubtedly  entitled  to  set  up  facts 
which  disclose  the  manner  in  which  their 
title  became  unassailable.  We  find  no  in- 
consistency in  the  two. 

The  remaining  assignments  attack  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  trial  court.  Ibe  evidence 
is  voluminous,  and.  In  some  details,  conflict- 
ing and  the  trial  court  bad  for  better  op- 
portunity than  we  to  determine  where  the 
truth  lay.  It  Is  sufDdent  to  say  that,  in  our 
opinion,  the  weight  of  the  evidence  supports 
each  of  the  findings  so  made,  and  they  will 
not  be  disturbed. 

The  decree  of  the  lower  conrt  Is  affirmed. 


UEBLIN  T.  ipSEYllAJf  LEATHER  CO. 

et  aL 
(Supreme  Conrt  of  Oregon.    Nov.  21,  1916.) 

1.  Insane  Pebsors  «=>96  —  Sebvick  or  Smt- 
MONS— Statutb— CoNSTBUOnOW. 

Under  L.  O.  L.  !  65,  snbd.  4,  providing  that 
in  the  case  of  a  person  judicially  declared  to  be 
of  unsound  mind  and  for  whom  a  guardian  has 
been  appointed  sammons  shall  be  served  by  deliv- 
ering a  copy,  with  a  certified  copy  of  the  com- 
plaint, to  such  guardian  and  to  th«  defendant 
personally,  service  only  upon  a  defendant,  who 
bad  been  adjudged  insane  and  for  whom  a  guard- 
ian had  been  appointed,  was  not  sufficient. 

(Kd.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {{  166, 167;   Dec.  Dig.  9=>m.] 

2.  Pleadino  «s3l92(2)  —  AcnoR  to  Vacati 

JtJDOUBNT— DKUDBBEB. 

In  a  suit  to  cancel  a  Judgment  and  restrain 
execution  against  land  of  which  plaintiff  alleged 
be  was  the  owner,  if  defendant  desired  a  more 
detailed  statement  as  to  the  derivation  of  plain- 


tiff's title  to  the  land,  he  should  have  proceed- 
ed by  motion,  or  in  some  other  manner  than  by 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  409,  410;  Dee.  Dig.  «=»102(2).] 

3.  Jttdomxs't  $=9414  —  Acnon  to  Vaoatb  — 
GBo0rfD8— Fbatjd. 

Where  a  trial  court  had  jurisdiction  to  ren- 
der a  judgment,  in  order  to  assail  it,  although 
irregular  or  voidable,  it  would  be  necessary  to 
allege  that  there  was  fraud  or  nnfaimess  in  the 
obtainment  thereof. 

[Ed.  Note. — For  other  Cases,  see  Judgment, 
Cent.  Dig.  {  780;   Dec.  Dig.  <S=>414.1 

4.  JuDOMKNT  ^saSZl  —  Action  to  Vacatb  — 
Natdbb— "DiBECT  Attack." 

A  suit  to  cancel  a  judgment  and  to  enjoin 
the  enforcement  thereof  by  execution  against 
land  of  which  plaintiff  claims  to  be  owner  is  a 
direct,  and  not  a  collateral,  attack  upon  the 
original  judgment  (citing  Words  and  Phrases, 
Direct  Attack). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  964 ;  Dec.  Dig.  <^aS21.] 

6.  BxEctrnow  €=9171(4)—Injtjnotiow— Judg- 
ment AOAINBr  Anothsb. 
The  owner  of  real  property  has  the  right  to 
restrain  the  sale  thereof  under  a  judgment 
against  a  third  party,  for  the  payment  of  which 
the  owner  of  such  realty  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  502,  506-516;  Dec.  Dig.  «=» 
171(4) ;  Judgment,  Cent.  Dig.  {{  794,  796,  813. 
826.] 

In  Banc.  Appeal  from  drcnit  Court,  Was- 
co County;   W.  h.  Bradstaaw,  Judge. 

Suit  tor  injunction  by  Frank  Lieblin  against 
the  Breyman  Leather  (jompany  and  another. 
From  a  decree  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

This  Is  a  salt  to  cancel  and  restrain  the  en- 
forcement of  a  Judgment  From  a  decree 
sustaining  a  general  demurrer  to  plaintiff's 
complaint  and  dismissing  the  salt,  plalntlfl 
appeals.  On  December  21,  1911,  defendant, 
the  Breyman  Leather  Company,  filed  a  com- 
plaint In  the  circuit  court  for  Wasco  connty 
against  John  W.  Dickens,  for  the  recovery 
of  the  sum  of  $1,117.73.  On  the  same  date 
it  filed  an  affidavit  and  undertaking  tor  at- 
tachment against  the  property  of  said  John 
W.  Dickens,  and  a  writ  of  attachment  was 
Issued,  directing  the  sheriff  to  attach 
all  the  property  of  the  said  3fAn  W. 
Dickens  within  Wasco  County,  Or.,  not  ex- 
empt from  execution,  or  as  mudi  as  would 
be  sufficient  to  satisfy  the  Judgment  of  \he 
Breyman  Leather  Company.  On  that  date 
the  sheriff  attached  the  real  property  claimed 
to  be  owned  by  the  plaintiff  in  this  case  as 
the  property  of  said  John  W.  Dickens.  On 
March  26,  1912,  said  John  W.  Dickens  was, 
by  order  of  the  county  court  of  Wasco  coun- 
ty, adjudged  to  be  an  insane  person,  and 
on  the  2d  day  of  April,  1912,  letters  of  guard- 
ianship w.ere  Issued  to  Ida  M.  Dickens  as  the 
guardian  of  the  person  and  estate  of  John  W. 
Dickens.  On  April  17,  1913,  in  the  ease  of 
Breyman  Leather  CJompany  v.  John  W.  Dlck- 
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ens,  snmmong  was  served  on  the  said  John  W. 
Di<^ens  personally  and  In  person,  but  was 
not  served  upon  bis  guardian.  On  March  6, 
1914,  tlie  Breyman  Leather  Company  recover- 
ed judgment  against  said  John  W.  Dickens 
for  the  amonnt  prayed  for  in  its  complaint, 
and  for  its  costs  and  disbursements,  and  the 
attached  property  was  ordered  sold  to  satis- 
fy the  same.  On  August  6,  1014,  an  attach- 
ment execution  issued  on  said  judgment,  com- 
manding and  directing  the  sheriff  of  Wasco 
county  to  sell  the  property  attached  in  said 
action  for  the  satisfaction  of  said  judgment. 
The  sberUC  of  Wasco  county  was  proceed- 
ing to  advertise  this  property  for  sale  at  the 
time  this  salt  was  filed,  praying  for  a  writ 
of  Injunction  to  enjoin  the  sheriff  from  sell- 
ing said  premises  at  execution  sale.  There- 
after defendants  Interposed  their  demurrer 
in  this  suit  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit,  and  the  circuit  court 
entered  an  order  sustaining  said  demurrer. 

R.  R.  Butler,  of  The  Dalles,  for  appellant 
C.  I/.  Pepper,  of  The  Dalles  (Horlburt  & 
Layton,  of  Portland,  on  the  brief),  for  re- 
spondents. 

BEAN,  jr.  (after  stating  the  facts  as  above). 
In  addition  to  the  facts  stated  above,  plain- 
tiff alleges  that  he  is  the  owner  of  the  real 
estate  attached  in  the  action  against  John 
W.  Dickens,  and  that  on  account  of  a  lack 
of  service  of  the  summons  upon  Ida  M.  Dick- 
ens, the  guardian  of  the  defendant  in  that 
action,  the  circuit  court  which  rendered  the 
judgment  did  not  acquire  jurisdiction  over 
the  person  of  that  defendant  so  as  to  author- 
ize the  rendition  of  the  Judgment,  and  that 
the  same  is  absolutely  void,  and  should  be 
canceled  and  the  enforcement  upon  execution 
enjoined  in  order  to  prevent  a  cloud  upon 
plaintiff's  title  to  the  land.  The  manner  of 
service  of  summons  is  regulated  by  statute, 
and  so  long  as  the  legislative  enactment  does 
not  provide  for  the  taking  of  property  with- 
out due  process  of  law,  its  mandate  in  this 
respect  must  be  obeyed.  Service  of  sum- 
mons upon  a  person  judicially  determined 
to  be  of  unsound  mind,  for  whom  a  guardian 
has  been  appointed,  is  directed  by  section  56, 
Ia  O.  Ij.,  to  be  made  In  the  following  man- 
ner: 

"The  Bummong  shall  be  served  by  delivering  a 
copy  thereof,  together  with  a  copy  of  the  com- 
plaint prepared  and  certified  by  the  plaintiff,  his 
agent  or  attorney,  or  by  the  county  clerk,  as 
follows:  *  *  *  4.  If  against  a  person  judi- 
cially declared  to  be  of  unsound  mind,  or  incapa- 
ble of  conducting  his  own  affairs,  and  for  whom 
a  guardian  has  been  appointed,  to  such  guardian 
and  to  the  defendant  personally." 

[1]  Before  the  court  is  clothed  with  Juris- 
diction to  render  a  Judgment  against  John 
W.  Dickens,  who,  it  is  alleged  in  the  com- 
plaint, has  been  Judicially  declared  to  be  of 
unsound  mind,  and  for  whom  Ida  M.  Dlcd:- 


ens  has  been  appointed  as  guardian,  sum- 
mons must  be  served  upon  the  guardian  as 
well  as  upon  the  ward.  In  no  other  manner 
can  there  be  a  compliance  with  our  statute. 
The  laws  of  other  states  provide  differently. 

[2]  It  is  contended  by  counsel  for  defend- 
ant that  the  Judgment  cannot  be  attacked 
by  plaintiff  in  this  suit;  that  this  is  a  col- 
lateral attadc.  The  plaintiff  asserts  that  be 
is  the  owner  of  the  land,  and  brings  this  suit 
for  the  express  purpose  of  restraining  the 
enforcement  of  the  judgment  for  the  reason 
that  his  rights  will  be  injurionsly  affected. 
If  the  defendant  desires  a  more  detailed 
statement  as  to  the  derivation  of  plaintiff's 
title  to  the  land,  he  should  have  proceeded 
by  motion  or  in  some  other  manner  than  by 
demurrer. 

[3,4]  If  the  trial  court  had  obtained  Jur- 
isdiction to  render  the  Judgment  in  question, 
then  in  order  to  assail  it,  althougfh  the  same 
be  irregular  or  vcfldable,  It  would  be  neces- 
sary to  allege  that  there  was  fraud  or  nnfUr- 
ness  in  the  obtainment  thereof.  This  suit 
is  for  the  purpose  of  canceling  the  questioned 
Judgment,  and  for  an  injunction  to  enjoin  the 
enforcement  thereof  upon  execution.  It  Is 
a  direct  attack  upon  the  original  judgment. 
3  Words  and  Phrases,  2070;  Morrill  v.  Mor- 
rill, 20  Or.  96,  25  Pac.  362,  11  L.  R.  A.  155. 
and  note,  23  Am.  St.  Rep.  05,  and  note ;  Walk- 
er v.  Goldsmith,  14  Or.  125,  12  Pac.  537; 
Smith  T.  Morrill,  12  Colo.  App.  233,  55  Pac. 
824. 

[SI  The  owner  of  real  property  has  a  rl^t 
to  restrain  the  sale  thereof  under  a  judgment 
against  a  third  party  for  the  payment  of 
which  the  owner  of  such  realty  Is  not  Uable. 
WUhelm  v.  Woodcock,  11  Or.  518,  5  Pac  202. 

It  is  suggested  by  defendant's  counsel  that 
the  service  of  the  summons  in  the  original 
action  can  be  completed.  It  may  be  that  upon 
the  development  of  the  equities  of  the  case 
other  questions  may  arise,  but  until  Qiey  dow 
it  would  be  premature  to  discuss  them. 

The  lower  court  erred  In  sustaining  the  de- 
murrer to  the  complaint;  and  the  decree  is 
reversed,  and  the  cause  Is  remanded,  with 
directions  to  overrule  the  demurrer,  and  for 
such  other  proceedings  as  may  be  deemed 
proper,  not  inconsistent  herewith. 


BAINET  et  aL  t.  BUDD  et  «L 

(Supreme  Court  of  Oregon.    Nov.  21,  181S.) 

1.  Wiijjs  «=»828— liiABitiTT  or  Lkgate)e»- 
Debt  or  DKCKwaJT— What  Law  Govekns. 
Where  a  note  was  payable  in  Colorado  and 
the  will  of  the  maker,  whereby  defendants  be- 
come residuary  legatees,  was  probated  in  that 
state,  the  payee's  right  of  action,  if  any,  to  sub- 
ject property  in  the  hands  of  the  legatees  to 
the  payment  of  the  note  arose  in  Colorado,  and 
was  governed  by  its  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  i  828.] 
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2.  Wttxs    «=38S2— LiABiLnr  or  Iboatkb  — 

Common  Xiaw. 
At  common  law,  no  action  can  be  maintam- 
ed  against  a  legatee  upon  a  contract  made  by 
the  decedent,  as  the  legatee  takes  the  property 
only  after  it  haa  paaoed  from  the  administra- 
tor or  ezfcator,  in  whose  hands  alone  it  is  liar 
ble  for  the  debts  of  the  decedent 

[Ed.  Note.— For  ether  cases,  see  Wills,  Cent. 
Dig.  a  218&-2155 ;  t)ec.  D!g.  «=>832.] 

8.  DeSCKNT      AMD      DlBTBIBtTTIOH      «S»125  — 

Wills  4=>836— Liabiutt  or  Hkib. 
The  liability  of  an  heir  and  devisee  is  con- 
fined to  the  real  estate,  with  which  the  admin- 
istrator or  executor  has  nothing  to  do. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
DistribntiOT,  Cent.  Dig.  |§  4B7-^i77;  Dec.  Dig. 
«=9l26l  ^U«>  Cent.  Dig.  ««  2189,  2140,  2160- 
2166;   Dec  Dig.  «s>836.1 

4>  EyiDXNOB  ^s>8&-Jttoioiai,  Notiob— Stat- 

VTEB  OF  ANOTHKB   STATS. 

The  Supreme  Court  will  not  take  Judicial 
notice  of  the  statutes  of  another  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  85,  61:  Dec.  Dig.  «s>36;  Appeal 
and  Error,  Cent  Dig.  t  2869  J 

6.  EVIDXnOB  «=»80(2)  —  Pkesuicption— SXAT* 

OTKS  OF  ANOTHXH  »rAXK. 

Where  the  statutes  of  another  state  are  not 
pleaded,  it  will  be  presumed  that  upon  the  ques- 
tions involved  the  common  law  prevails. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  101;   Dec.  Dig.  «s»80(2).] 

9.  WiLU  «s>847(8)— LiABiUTr  of  LEaATDD— 
Action  or  Notx— Complaiht. 

Under  U  O.  L.  f  488,  maMng  legatees  lia- 
ble to  a  suit  in  equify  by  a  creditor  of  the  tes- 
tator to  recover  the  value  of  any  legacy  receiv- 
ed by  them,  and  providing  plaintiff  snail  not 
recover  unless  he  snows  that  no  assets  were  de- 
livered by  the  executor  or  administrator  to  the 
next  of  kin,  that  the  value  of  such  assets  has 
been  recovered  by  some  other  creditor,  or  that 
such  assets  are  not  sufficient  to  satisfy  his  de- 
mand, the  complaint  in  an  action  on  a  note 
against  the  legatees  under  the  will  of  the  mak- 
er, silent  as  to  the  statutory  prerequisites,  was 
demurrable. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  I  2161;    Dec.   Dig.  «s>847(8).] 

In  Banc.  Appeal  from  COrcnlt  Court,  Wal- 
lowa County;  J.  W.  Knowles,  Judge. 

Suit  by  Boy  Balney  and  another  against 
Jessie  S.  Rndd  and  another.  Decree  for  de- 
fendants, dismissing  the  suit  on  sustaining 
demurrer  to  the  complaint,  and  plaintiffs 
appeal.    AfiBrmed. 

This  Is  a  suit  wherein  It  Is  sought  to  anb- 
Ject  property  in  the  hands  of  residuary  leg- 
atees to  the  payment  of  a  promissory  note 
of  the  testator.  The  allegations  of  the  com- 
plaint disclose  substantially  the  following 
facts:  That  on  March  14,  1904,  Wm.  M.  B. 
SareU  executed  and  delivered  to  Anna  E. 
Hainey,  then  residing  in  Florida,  a  promis- 
sory note  for  $760,  payable  at  the  office  of 
John  Hipp  in  Denver,  Colo.,  one  year  after 
the  death  of  the  maker;  that  on  August  13, 
1906,  Anna  B.  Ralney  ^ed  in  Florida,  leav- 
ing a  will  whereby  plaintiffs,  as  residuary 
legatees,  became  the  owners  and  holders  of 
the  note;  that  Sarell,  the  maker  of  the  note, 
died  In  Colorado  on  May  21,  1908,  leaving  a 
will,  whereby  the  defendants  became  residn- 


aiy  legatees,  and  received  from  the  estate 
property  of  the  value  of  about  $8,000.  All 
of  the  parties  to  the  suit  are  now  residents 
of  Oregon.  Plaintiffs  did  not  learn  of  Sar- 
ell's  death  until  after  the  final  settlement 
of  his  estate,  and  therefore  failed  to  present 
their  claim  to  the  executor,  and  now  bring 
this  proceeding.  A  demurrer  to  the  com- 
plaint having  been  sustained,  plaintiffs  de- 
clined to  plead  over,  a  decree  was  entered 
dismissing  the  suit,  and  plalntlfls  appeal. 

Thos.  M.  Dill,  of  Enterprise,  for  appel- 
lants. A.  S.  Cooley,  of  Enterprise,  for  re- 
spondenta 

BBNSON,  J.  (after  stating  the  facts  aa 
above).  [1]  In  the  complaint  It  appears  af- 
flrmatlTeiy  that  the  defendants  received 
whatever  property  they  derived  from  the 
Sarell  estate  as  legatees  and  not  otherwise. 
It  is  contended  by  counsel  for  defendants 
that  the  complaint  is  fatally  defective,  In 
that  It  falls  to  plead  any  statute  of  the  state 
of  Colorado,  giving  a  right  of  action  against 
legatees  for  the  debts  of  a  testator.  The 
note  upon  which  this  suit  is  predicated  was 
payable  at  the  office  of  John  Hipp  In  Den- 
ver, Colo.,  and  the  will  of  the  maker  there- 
of was  probated  in  the  same  state.  There- 
fore the  right  of  action.  If  any  exist,  arose 
in  Colorado  and  "the  law  of  the  place  where 
the  right  was  acquired  or  the  liability  In- 
curred will  govern  as  to  the  right  of  action." 
Bergman  v.  Inman,  43  Or.  466,  72  Pac.  1086, 
73  Pac.  341,  99  Am.  St  Rep.  771. 

[2, 8]  At  common  law,  no  action  can  be 
maintained  against  a  legatee  upon  a  con- 
tract made  by  the  decedent  The  liability 
of  the  heir  and  devisee  is  confined  to  the 
real  estate  descended,  with  which  the  ad- 
ministrator or  executor  has  nothing  to  do, 
while  the  next  of  kin  and  legatee  take  the 
pr<verty  only  after  it  haa  passed  from  the 
administrator  or  executor,  in  whose  hands 
alone,  under  the  common  law,  it  la  liable  for 
the  debts  of  the  deceased.  14  C^c.  207;  2 
Woemer,  Am.  Law  of  Adm.  (2d  Ed.)  {  674. 
We  must  therefore  look  to  the  statutes  for 
the  right  to  foUow  assets  Into  the  hands  of 
a  legatee  for  the  debts  of  a  testator. 

[4,  S]  No  statute  of  Colorado,  where  the 
right  of  action,  if  any,  arose,  is  pleaded  which 
permits  the  suit  to  be  prosecuted,  and  It  has 
been  held  by  this  court  that  it  will  not  take 
Judicial  notice  of  the  statutes  of  another 
state,  and,  if  they  are  not  pleaded,  it  wlU 
be  presumed  that  upon  the  questions  Involv- 
ed the  common  law  prevails. 

[6]  Elven  If  It  could  be  held  that  the  right 
of  action  arose  in  this  state,  the  complaint 
is  equally  insufficient,  for  the  statute  con- 
tains the  following  provisions: 

"Leeatees  are  liable  to  a  suit  in  equity  by  a 
creditor  of  the  testator  to  recover  the  value  of 
any  legacy  received  by  them.  The  suit  may  be 
maintained  against  all  the  legatees  jointly,  or 


|s»For  otber  «••«■  i 
160P.-74 


topio  and  KIT-NxniBBB  in  all  K«gr-Numbend  Digests  aaA 

■igitized  by 


/^t^ogle 


1170 


160  PACSFIO  RBPOBTBR 


(Wjo. 


against  any  one  or  more  of  tliem  aeverallj.    In 

8uch  suit  the  plaintifE  shall  not  recover  unless 
he  shows 


"1.  That  no  assets  were  ddivered  by  the  ex- 

"     "    to  hie  next  of 

kin :  or, 


ecutor  or  administrator    •    *    * 


'2.  That  the  value  of  such  assets  has  been 
recovered  by  Botne  other  creditor;  or, 

"3.  That  such  assets  are  not  sufficient  to  satis- 
fy the  demand  of  the  plaintiff." 

Section  488,  L.  O.  L. 

The  complaint  is  silent  as  to  each  of  these 
prereqiiisltes.  It  follows  that  no  error  was 
committed  In  sustaining  the  demurrer,  and 
the  decree  Is  affirmed. 


STEPHENSON  t.  LICHTBNSTBIN  et  al. 
(No.  874.) 

(Sopreme  Court  of  Wyoming.     Nov.  21,  1916.) 

1.  Judgment  ®=>793(5)— Lien— Enfobcbment 
— Complaint— Construction. 

Under  Comp.  St  1910,  }  4684,  and  sections 
4769  and  4760,  as  amended  by  Laws  1916,  c. 
104,  making  judgments  a  lien  on  the  lands,  etc., 
of  a  judgment  debtor,  subject  to  his  homestead 
rights,  a  petition  in  an  action  against  grantee 
of  a  decedent  judgment  debtor  alleging  that 
the  judgment  debtor  was  the  record  owner  of  the 
property  at  the  time  of  judgment,  and  praying 
that  a  judgment  described  be  declared  a  lien,  up- 
on the  property  subject  to  a  homestead  exemp- 
tion, and  for  general  relief,  should  be  construed 
as  an  action  to  enforce  the  judgment  lien 
against  the  particular  property,  and  not  an  ac- 
tion to  establish  a  lien  in  view  of  Comp.  St. 
1010,  §  6629,  declaring  that  no  execution  will 
issue  on  a  judgment  for  the  recovery  of  money 
rendered  for  or  against  a  testator  or  intestate 
during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1387;  Dec  Dig.  «=s>793(5).] 

2.  Judgment  «=9793(5)— Lien— ENyoacEMEWT 
—  Necessity  of  Demand  on  Estate  of 

JUBOMBNT  DKBTOB. 

Where  property  had  been  conveyed  by  a  de- 
ceased judgment  debtor  after  the  lien  of  a  Judg- 
ment attached,  and  was  not  a  part  of  his  estate, 
which  is  entirely  insufficient  to  satisfy  the  judg- 
ment, presentation  of  the  judgment  to  the  admin- 
istratrix as  a  claim  against  the  estate  was  not 
necessary,  before  bringing  an  action  against  the 
grantee  to  enforce  the  judgment  lien. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1387 ;   Dec.  Dig.  «=»793(5).] 

Error  to  District  Court,  Sweetwater  Coun- 
ty;  John  R.  Arnold,  Judge. 

Action  by  A.  C.  Stephenson  against  Amelia 
Llcbtenstein  and  others.  F^m  a  Judgment 
sustaining  a  demurrer  to  the  petition  and 
dismissing  the  action  on  plaintiff's  election 
to  stand  on  the  petition,  plaintiff  brings  er- 
ror.   Reversed. 

Walter  B.  Duuton,  of  Rock  Springs,  for 
plaintiff  in  error.  T.  S.  Taliaferro,  Jr.,  and 
W.  A.  Muix,  both  of  Rock  Springs,  for  de- 
fendants In  error. 

BEARD,  J.  The  parties  to  this  action 
stand  in  the  same  relation  as  In  the  district 
court.  The  substance  of  the  statements  of 
the  petition  iu  that  court  are  that  on  May 
17,  1912.  plaintiff  recovered  Judgment  against 


Oscar  Felflsdier  and  H.  Llcihtenstein  in  tlie 
district  court  of  Sweetwater  county  for  $1,- 
841.78  and  $6.90  costs,  which  Judgment  re- 
mains in  force  and  unpaid,  except  the  sum  of 
$300;  that  at  the  date  of  said  Judgment  said 
Lichtenstein  was  the  owner  of  and  bad  the 
record  title  to  lot  No.  1  and  the  southerly 
3  feet  and  10  inches  of  Lot  No.  2,  in  block 
7,  In  the  North  addition  to  the  Town  of  Rock 
Springs,  in  Sweetwater  county,  upon  which 
said  Judgment  became  a  lien  at  the  date  of 
its  rendition;  that  Llchtenstdn  during  bis 
lifetime  occupied  said  premises  as  a  home- 
stead; that  about  October  1,  1913,  he  con- 
veyed said  premises  to  his  wife,  Amelia 
Llcbtenstein  (one  of  the  defendants  here), 
and  thereafter,  about  November  1,  1813,  be 
died,  leaving  an  estate  of  the  value  of  $300. 
and  leaving  as  bis  sole  belr  his  said  wife, 
Amelia  Llcbtenstein,  who  since  the  transfer 
to  her  of  said  premises  has  occupied  the 
same  as  a  homestead ;  €bat  at  the  date  of 
said  Judgment  the  value  of  said  premises 
was  $4,000,  and  the-  present  value  thereof  is 
$3,500;  that  on  June  11,  1915,  said  Amelia 
Lichtenstein  was  appointed  administratrix 
of  the  estate  of  her  deceased  husband,  and 
is  the  duly  qualified  and  acting  administra- 
trix of  said  estate;  that  Feldscher  is  now, 
and  ever  since  the  rendition  of  said  Judgment 
has  been,  insolvent;  that  defendants  Joseph 
Benesch  and  Emil  M.  Benescb  claim  an  in- 
terest in  said  premises  by  virtue  of  a  mort- 
gage given  to  them  on  said  property  by  de- 
fendant Amelia  Lichtenstein,  dated  Novem- 
ber 8,  1913.  Plaintiff  prayed  that  the  said 
Judgment  above  described  be  declared  a  lien 
upon  said  real  property,  subject  to  the  home- 
stead exemption  of  $1,500  of  defendant  Lich- 
tenstein, for  the  sum  of  $1,848.68,  with  Inter- 
est at  8  per  cent  from  May  17,  1912,  less 
the  sum  of  $300  paid  thereon,  and  that  said 
lien  be  declared  a  prior  lien  as  against  the 
defendants  herein,  and  that  the  property  be 
sold  for  the  satisfaction  of  said  Judgment 
lien,  free  of  all  claims  of  defendants,  other 
than  said  homestead  exemption,  and  for  gen- 
eral relief.  The  defendants  filed  a  Joint  gen- 
eral demurrer  to  the  petition,  and  defend- 
ant Amelia  Llcbtenstein  also  filed  her  sepa- 
rate general  demurrer  to  the  petition.  The 
demurrer  of  defendants  was  sustained ;  and, 
plaintlfr  electing  to  stand  upon  hte  petition, 
the  a<!tion  was  dismissed  by  the  court  at 
plaintiff's  costs,  and  he  brings  error. 

[1]  It  is  not  entirely  clear  what  question 
was  presented  to  and  decided  by  the  trial 
court  Counsel  for  defendants  In  their  brief 
— they~'dld  not  argue  the  case  orally  in  this 
court — contend  that  the  petition  must  be  con- 
strued as  an  action  to  establish  a  lien  upon 
the  property  therdn  descrllted,  and  not  an 
action  to  enforce  a  Judgment  lien  already  ex- 
isting thereon,  and  that  the  tacts  stated 
are  insufficient  for  that  purpose ;  while  plain- 
tiff's counsel  contend  that  the  action  ta  pure- 
ly to  aiforce  the  lien  of  the  Judgment    If 
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we  were  to  consider  the  spedflc  prayer  of 
tbe  petition,  to  tbe  exclusion  of  the  prayer 
for  general  relief,  as  conclusive  of  tbe  ques- 
tion, there  would  be  much  force  In  defend- 
ants' argument  But,  considering  the'  facts 
stated,  and  which  must  govern  the  decision, 
we  think  the  petition  should  be  construed 
as  an  action  to  enforce  the  Judgment  lien 
against  this  particular  property.  We  under- 
stand this  action  was  brought  because  of  the 
statute  (section  5629,  Comp.  Stat  1910)  which, 
in  effect  declares  that  no  execution  will  is- 
sue on  a  judgment  for  the  recovery  of  money 
rendered  for  or  against  a  testator  or  intes- 
tate in  his  lifetime.  It  is  alleged  that  the 
Judgment  became  a  Hen  upon  the  property 
at  the  date  of  its  rendition  (a  legal  conclu- 
sion perhaps),  but  it  is  further  alleged  that 
the  Judgment  debtor  was  at  th&t  time  the 
own«r  of  and  had  the  title  of  record  to  the 
property.  Such  being  tbe  case,  the  Judgment 
would  become  a  lien  thereon,  subject  to  the 
homest«ad  right  of  the  Judgment  debtor;  the 
statute  (section  4684,  Comp.  Stat.  1910)  mak- 
ing Judgments  a  lien  on  the  lands  and  tene- 
ments, including  vested  interests  of  the  Judg- 
ment debtor,  and  having  provided  for  its 
sale  on  execution  when  the  creditor  makes 
an  affidavit  that  he  Is  of  the  opinion  that  it 
exceeds  in  value  tbe  sum  of  $1,600  (now 
$2,500).  Sections  4759  and  4760,  Oomp.  Stat 
1910,  as  amended  by  chapter  104,  S.  U  1915. 
That  Is,  tbe  lien  of  the  Judgment  attaches 
to  the  excess  value  over  the  value  of  the  prop- 
er^ exempt  from  execution  sale  as  fixed  by 
statute.  White  v.  Spencer,  217  Mo.  242,  117 
S.  W.  20,  129  Am.  St  Rep.  547,  16  Ann.  Cas. 
598,  and  cases  cited  in  note. 

[2]  The  petition  does  not  state  whether  w 
not  the  Judgment  was  presented  to  the  ad- 
ministratrix as  a  daim  against  the  estate  of 
H.  Lichtensteln.  But  plaintiff  contends  that 
such  presentation  was  not  necessary.  The 
facts  alleged,  we  think,  sustain  that  conten- 
tion. The  value  of  the  estate  Is  alleged  to 
be  only  $300,  an  amount  entirely  InsnfBclent 
to  satisfy  the  Judgment  and  the  property, 
having  been  conveyed  by  Lichtensteln  after 
the  Uen  of  the  Judgment  attached,  was  not 
a  part  of  his  estate,  and  could  not  be  reached 
in  the  administration  of  the  estate.  In  Chrli^- 
ty  V.  Dana,  34  Cal.  548,  where  the  property 
had  been  conveyed  by  the  debtor  after  the  ex- 
ecution of  a  mortgage  on  the  land  against 
which  it  was  sought  to  be  enforced  after  his 
death,  it  was  held  that : 

"Inasmuch  as  no  relief  is  demanded  against 
the  estate,  and  the  intestate  at  the  time  of  his 
death  bad  no  interest  in  the' land,  there  was  no 
need  lor  tbe  plaintiff  to  present  his  claim  to  the 
administratrix  for  allowance." 

To  the  same  effect  see  Siohel  v.  Carrlllo, 
42  CaL  493;  Harp  v.  Calahan,  46  Cal.  222; 
Hlbemia  Savings  &  Loan  Soc.  v.  London  & 
L.  Fire  Ins.  Co.,  138  CaL  257,  71  Pac.  334 ; 
01>oberty  v.  Toole,  2  Ariz.  288,  16  Pac.  28. 
The  Probate  Code  of  Arizona,  aa  well  aa  of 


this  state,  having  been  taken  from  that  of 
California,  the  above-cited  decisions  are  quite 
persuasive  and  in  point 

In  the  case  here  the  plaintiff  Is  not  seeking 
to  establish  the  Judgment  as  a  claim  against 
the  estate  of  Lichtensteln,  and  tl^e  property 
against  which  it  la  sought  to  enforce  the 
lien  is  not  the  property  of  his  estate. 

We  have  considered  all  of  the  questions 
presented  by  either  counsel,  and  are  of  the 
oplntoii  that  the  court  should  have  ovei^l- 
ed  the  demurrer,  nie  record  does  not  show 
what  disposition,  if  any,  was  made  of  the 
separate  demurrer  of  defendant  Amelia  Lich- 
tensteln. 

For  the  error  In  sustaining  the  demurrer 
of  the  defendants  the  Judgment  is  reversed, 
and  tbe  cause  remanded,  with  directions  to 
overrule  the  demurrer,  and  for  further  pro- 
ceedings in  accordance  with  law. 

Reversed. 

POTTER,  a  J.,  concurs.  SCOTT,  J,  did 
not  parttdpate  In  this  opinion. 


CAPITOL   HILL   STATE   BANE  t.   RAW- 
LINS NAT.  BANK  OF  RAWLINS. 
(No.  841.) 
(Supreme  Court  of  Wyoming.    Nov.  21,  1916.) 

1.  Appkai.  and  Ebbob  ®=>302(1,  3)— Objec- 
tions Below  — Motion  fob  New  Tbiai  — 
Bulk  or  Cottbt. 

Under  Supreme  Court  Rule  18  (104  Pac. 
xill),  providing  that  nothing  which  could  have- 
been  properly  assigned  as  a  ground  for  new 
trial  in  the  court  below  will  be  considered  unless 
it  appears  that  it  was  properly  presented  below 
by  motion  for  a  new  trial,  and  that  such  motion 
was  overruled  and  an  exception  then  reserved, 
alleged  error  in  denying  plaintiff's  motion  to- 
strike  parts  of  the  answer  and  in  rejecting  evi- 
dence offered  by  the  plaintiff  cannot  be  consider- 
ed where  not  assigned  as  grounds  for  new  trial 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  1744-1747;  Dec.  Dig.  «=» 
302(1,  3).] 

2.  Tbial  ®=»39— OmtB  of  ByiDKNcs— Doco- 

HKNTB— InOOBSBMKNT. 

In  an  acticHi  by  the  indorsee  and  holder  of 
an  unpaid  certificate  of  deposit  issued  by  the 
defendant  bank,  where  neither  plaintiff's  wit- 
ness who  described  tbe  certificate  made  an  ex- 
hibit, nor  counsel  offering  it  in  evidence  men- 
tioned the  indorsement,  and  no  other  proof  of 
the  indorsement  was  either  received  or  offered  in 
evidence,  the  offer  of  the  certificate  did  not 
include  the  indorsement  which  was  not  so  es- 
sentially a  part  of  the  certificate  that  it  would 
be  necessarily  indnded  in  the  offer  of  the  cer- 
tificate. 

Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

■g.  {{  92-08;   Dec  Dig.  «=539.] 

3.  ESviDSNOE  *=>373(1)— Ckbtifioatb  or  De- 

FOBII— iNDOBaEMKNT— FbELIMINABT     PbOOF. 

In  a  suit  against  tbe  bank  issoing  a  certifi- 
cate of  deposit  by  one  claiming  to  hold  it  by  or 
under  an  indorsement  where  tbe  execution  of 
the  certificate  and  its  indorsement  were  both 
denied,  or  the  indorsement  merely  was  denied, 
proof  of  tbe  execution  of  the  certificate  would 
not  prove  the  indorsement  or  entitle  the  indorse- 
ment to  be  admitted  in  evidence. 

[Ed.   Note. — For   other   cases,   see   Evidence^ 
Cent  Dig.  i  1681;   Dec.  Dig.  «=p373(1).] 
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4.  EviDBNOB  «=>4T1(29)— Fact  ob  Cohoi.t;- 

BION— "NbQ  OTIATKD . " 

In  an. action  by  the  indorsee  and  bolder  of 
a  certificate  of  deposit  issued  by  defendant  bank, 
a  question  to  plaintiff's  witness  wiien  the  cer- 
tificate of  deposit  was  offered  in  evidence  and 
his  answer  tnat  it  had  been  "negotiated  with 
the  plaintiff  bank,"  in  view  of  the  meaning  of 
the  word  "negotiated"  under  Comp.  St.  1910,  $ 
3188,  to  include  indorsement  as  well  as  delivery 
of  an  instrvunent  payable  to  order,  involved  a 
legal  conclusion  without  any  showing  of  the 
facts  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2174;  Dec.  Dig.  <8ss»471(29);  Wit- 
nesses,  Cent.  Dig.  $  833. 

For  other  definitions,  see  Words  and  Phraseo, 
First  and  Second  Series,  Negotiate.] 

6.  Brcxa  ASH  Noxes  ®=>523— CssTincATE  of 
Deposit  —  Action  by  Holdeb  —  Evidencb 
OF  Indorsehbnt. 
Such  question  and  answer  might  be  con- 
■tmed  to  mean  nothing  more  than  that  the  cer- 
tificate bad  been  transferred  to  the  plaintiff  by 
some  one,  and  did  not  necessarily  imply  that 
such  transfer  was  by  the  payee,  or  that  the 
payee  had  indorsed  or  authorized  the  indorse- 
ment or  transfer ;  but,  where  it  was  within  the 
power  of  the  plaintiff  to  show  expressly  or  by 
direct  evidence  from  whom  and  under  what  cir- 
cumstances it  received  the  certificate,  the  judg- 
ment for  defendant  would  not  be  disturbed  up- 
on the  ground  of  a  merely  possible  inference  of 
the  payee's  indorsement  or  transfer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ii  1822-1826;   Dec.  Dig.  «=> 

6.  Bnxs  AND  Notes  «=>4S6(S)— Tbanbfe»— 

INDORSBUKNT— RiOnT  TO  BXiCOVKB. 

Where  the  execution  of  a  certificate  of  de- 
posit was  admitted  by  the  issuing  bank,  the  more 
fact  of  possession  shown  by  the  production  of 
the  cerbficate  at  the  trial  and  Its  introduction 
in  evidence  was  not  safflcient  prima  facie  to 
entitle  the  plaintiff  to  recover,  without  proof 
of  the  indorsement  necessary  to  plaintiff's  title, 
in  view  of  the  denial  of  the  alleged  indorsement 
and  delivery  by  the  payee,  as  well  as  alleged 
ownership  of  the  plaintiff. 

[Ed.  Note. — ^FoT  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  8§  1665%.  1671,  1672.  1674; 
Dec.  Dig.  <S=>496(3).] 

7.  Bnxs  AND  NoTss  «=>496<3)—Titlb— Stat- 
ute —  "Holdkb"  —  "Bkabbb"  —  "Ob  THB 
Beabeb  Tbkbeof." 

Comp.  St  1810,  t  3217,  provides  that  every 
holder  is  deemed  prima  facie  to  be  a  holder  in 
due  course;  but,  when  it  is  shown  that  the 
title  of  any  one  who  has  negotiated  the  instru- 
ment was  defective,  the  burden  is  on  the  hold- 
er to  prove  that  he,  or  some  person  under  whom 
he  claims,  acquired  the  title  as  a  holder  in  due 
course.  Section  3349  defines  "holder"  as  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in 
possession,  or  the  bearer  thereof,  and  defines 
"bearer"  as  the  person  in  possession  of  a  bill  or 
note  which  is  payable  to  bearer;  and  section 
3188  declares  that  an  instrument  is  negotiated 
when  transferred  so  as  to  constitute  the  trans- 
feree the  holder  thereof,  and  that  if  payable  to 
order  it  is  negotiated  by  the  holder's  indorse- 
ment completed  by  delivery.  Held,  that  the 
words  "or  the  bearer  thereof  referred  to  one 
ia  possession  of  an  instrument  imyable  to  bear- 
er, and  that,  unless  an  instrument  payable  to 
the  order  of  a  person  named  is  indorsed  by  the 
payee  in  blank,  it  does  not  become  payable  to 
bearer,  and  the  mere  possession  by  one  other 
than  tne  payee  will  not  constitute  him  the  "hold- 
er," so  that  the  mere  fact  of  possession  of  an 
nnindorsed  certificate  of  deposit  payable  to  or- 
der was  not  evidence  of  title,  or  that  it  was 


indorsed  by  the  pa^ee  !n  Uank  or  otiierwiee,  ao 
as  to  dispense  with  proof  of  such  indorsement 

[Ed.  Note. — For  other  cases,  see  BUls  and 
Notes^ent  Difc  M  ie66%Tl671,  1672,  1674; 

For  odier  definitions,  see  Words  and  Phraaea, 
Firat  and  Second  Series,  Bearer;    Holder.] 

8.  Bills  and  Notes  «=»209,  83&— Tbansfeb 
—Title  of  Transfebeb. 
A  negotiable  instrument  payable  to  ordet 
may  be  transferred  by  the  payee  or  holder  with- 
out indorsement,  though  in  such  case  the  trans- 
feree takes  only  the  title  and  right  of  his  trans- 
feror, and  does  not  become  a  holder  in  due 
course,  but  has  only  the  equitable  instead  of 
the  legal  titl&  which  prindiue  is  recognized  by 
the  Negotiable  Instruments  Law  (Comp.  St. 
1910,  J8207). 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §8  423,  425-427,  497,  498.  501, 
794r^04;  Dec.T>£K.  es»2O0,  330.] 

Error  to  District  Coartv  Carbon  County; 

V.  J.  Tldball,  Judge. 

Action  by  the  Capitol  HiU  State  Bank 
against  the  BawUns  National  Bank  pf  Raw- 
Uns.  Judgment  for  defendant,  motion  for 
new  trial  overruled,  and  plaintiff  brings  a<- 
ror.    Affirmed. 

B.  B.  Sarchet,  of  Denyer,  Colo.,  and  George 
B.  Brimmer,  of  Bawlins,  for  plaintlfl  in  er- 
ror. N.  R.  Oreenfleld,  of  Rawlins,  for  de- 
fendant in  error. 

POTTER,  C.  J.  This  Is  an  action  bronght 
by  the  plaintiff  in  error,  Capitol  Hill  State 
Bank,  against  the  Rawlins  National  Bank  of 
Rawlins,  the  defendant  in  error,  upon  a  cer- 
tlflcate  of  deposit  issued  by  the  defendant  to 
the  Western  States  Fire  Insurance  Company. 
The  petition  alleges  that  the  Western  States 
Fire  Insurance  Company,  the  payee  named 
and  intended  to  be  named  in  said  certificate, 
assigned  and  delivered  tbe  same  before  ma- 
turity to  the  plaintiff  for  a  valuable  consid- 
eration, and  tbat  the  plaintiff  Is  the  owner 
and  bolder  thereof ;  tbat  no  part  of  the  cer- 
tificate has  been  paid;  tbat  plaintiff  present- 
ed it  for  payment  at  maturity.  Indorsed  on 
tbe  back  by  the  payee  in  Its  name  and  by 
the  plaintiff  in  its  name,  to  the  defendant. 
the  maker  thereof,  and  payment  was  de- 
manded ;  tbat  it  was  not  paid,  and  the  same 
was  thereupon  duly  protested  for  noniiay- 
ment,  of  which  due  notice  was  given  to  tbe 
defendant;  and  that  there  is  due  the  plain- 
tiff thereon  the  sum  of  $500,  tbe  principal, 
with  interest  at  the  rate  stated  in  the  cer- 
tificate from  the  date  thereof  to  its  maturity 
and  with  interest  at  the  rate  of  8  per  cent 
thereafter  upon  the  principal  and  accrued  in- 
terest The  date  of  the  oertiflcate  Is  August 
23,  1912,  and  it  certifies  that  the  payee  there- 
in named  has  deposited  with  the  Issuing 
bank  the  sum  aforesaid  ($600)  payable  to  the 
payee's  order  in  current  funds  12  months 
after  date  with  interest'  to  maturity  only  at 
tbe  rate  of  5  per  cent  per  annum  upon  the 
return  of  the  certlflcatek  properly  Indorsed. 
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A  00^  of  tJM  oertlflcate  is  set  ont  In  tin 
petltton,  but  wltboot  tbe  iadorsements. 

The  answer  sets  np  tbrae  separate  defenses. 
By  the  flist  defense  tbe  alleged  cmiKtrate 
diaracter  of  the  plaintiff  and  defendant,  re- 
spectlTely,  Is  admitted;  also,  the  execution 
of  the  certificate  of  deposit  by  the  defendant, 
that  the  copy  set  out  in  tbe  petition  is  a 
true  copy  thereof,  and  that  the  Western 
States  Fire  Insurance  Company  was  the  payee 
named  and  intended  to  be  named  in  the 
certlficata  Each  and  every  other  allegation 
of  tbe  petition  is  denied.  By  tbe  second  de- 
fense It  is  alleged.  In  substance,  that  the 
money  for  which  tbe  certificate  was  Issued 
was  deposited  with  tbe  defendant  bank  by  a 
subscriber  to  tbe  stock  of  a  proposed  fire  in- 
surance company,  on  tbe  representation  of 
one  Paul  Fayn  that  be  was  engaged  In  or- 
ganizing such  company  and  in  soliciting  sub- 
scribers for  the  stock  thereof,  and  upon  bis 
agreement  that  one-half  of  the  par  value  of 
the  stock  subscribed  for  might  be  deposited 
In  the  local  bank  in  the  name  of  the  West- 
em  States  EHre  Insurance  Company,  and  re- 
main In  such  bank  for  one  year,  unless  tbe 
organization  of  tbe  company  was  sooner  per- 
fected under  a  license  to  write  fire  Insurance 
in  Wyoming  was  granted,  and  to  be  repaid  to 
tbe  depositing  subscriber  if  such  organization 
was  not  perfected  and  a  license  to  write  fire 
insurance  In  this  state  granted  within  one 
year;  that  upon  such  representation  and 
agreement  the  defendant  issued  said  certifi- 
cate of  deposit  and  delivered  it  to  said  Panl 
Fayn;  that  tbe  defendant  bad  since  learned 
that  within  a  day  or  two  after  issuing  the 
certificate  the  said  Paul  Fayn,  with  Intent 
to  deceive  and  defraud,  indorsed  the  certifi- 
cate by  writing  the  name  of  tbe  payee  on  the 
back  thereof  by  himself  as  vice  president,  and 
delivered  the  same  to  tbe  plaintiff,  and  there- 
upon appropriated  to  his  own  use  the  money 
received  thereon  and  absconded  and  has  nev- 
er accounted  to  said  insurance  company  for 
any  part  thereof;  that  at  the  time  of  such 
indorsement  he  was  not,  and  never  has  been, 
the  vice  president  of  said  company ;  that  he 
bad  DO  authority  to  make  such  indorsement, 
and  tbe  certificate  was  not  indorsed  by  tbe 
company,  but  that  its  name  written  on  the 
back  of  the  certificate  is  a  forgery ;  that  said 
Fayn  had  no  authority  to  assign  or  deliver 
the  certificate  to  tbe  plaintiff;  that  the  plain- 
tiff obtained  no  title  thereto  by  said  Indorse- 
ment or  by  any  pretended  aasignment  by  said 
Fayn,  or  In  any  other  manner;  and  that 
plaintiff  is  not,  and  never  has  been,  tbe  own- 
er tbeteot 

The  motion  to  strike  the  third  defense  was 
sustained,  and  a  reply  was  filed  to  the  sec- 
ond defense  alleging,  in  substance,  that  tbe 
plaintiff  was  without  knowledge  as  to  the 
facts  alleged  respeotlng  tbe  representation 
and  alleged  agreement  of  Paul  Fayn,  tbe 
soliciting  of  subscriptionB  to  tbe  stock  of  a 
prc^Msed  fire  insurance  company,  tbe  pay- 
ment by  such  subscrlbera  Into  a  local  bank 


of  part  of  tbe  par  value  of  tbe  stock  sob- 
scribed  for,  or  tbe  deposit  ft>r  which  tbe 
certificate  was  issued,  and  therefore  denying 
the  same.  Tbe  reply  alleges  that  tbe  certifi- 
cate was  Indorsed  and  delivered  to  tbe  plain- 
tiff by  tbe  Western  States  E^e  Insurance 
Company,  by  Paul  Fayn  as  the  vice  presi- 
dent of  said  company,  and  that  tbe  company 
was  thereupon  credited  with  tbe  amount  of 
tbe  certificate,  and  the  money  so  deposited 
to  its  credit  was  thereafter  checked  out  by 
tbe  company  and  appropriated  to  its  own  use. 
Tbe  reply  also  alleges  that  tbe  plaintiff  is 
tbe  bona  fide  holder  of  tbe  certificate  for  val- 
ue ;  that  tbe  plaintiff  had  no  knowledge,  at 
tbe  time  it  acc^ted  the  same,  of  any  eQ- 
ulties  in  favor  of  tbe  defendant,  or  any  other 
person ;  and  that  tbe  plaintiff  obtained  bona 
fide  title  to  the  certificate  through  tbe  In- 
dorsement aforesaid  by  tbe  company  acting 
through  said  Panl  Fayn. 

Upon  these  issues  tbe  cause  was  tried  to 
the  court  without  a  jury.  No  evidence  having 
been  Introduced  by  tbe  defendant,  tbe  alleg- 
ed equitable  defense  is  not  in  tbe  case  as  it 
comes  to  this  court ;  but  the  answer  and  re- 
ply concerning  It  have  been  referred  to  be- 
cause they  show  tbe  situation  in  which  the 
parties  entered  upon  tbe  trial,  and  this  may 
tend  to  illustrate  the  points  to  be  considered. 
The  only  witness  examined  on  tbe  trial  was 
Roy  P.  Obolson,  the  president  since  its  or- 
ganization of  tbe  plaintiff  bank.  After  he 
bad  stated  bis  residence  and  ofBclal  connec- 
tion with  the  plaintiff,  be  was  banded  a  pa- 
per described  in  tbe  question  as  "Plaintiff's 
Exhibit  1,"  and  asked  to  state  what  it  was. 
His  answer  and  tbe  remainder  of  bis  testi- 
mony was  as  follows: 

A.  Certificate  of  deposit;  ISOO:  Rawlins 
National  Bank  to  Western  States  Fire  Insur- 
ance Company,  with  notice  of  protest  atid  non- 
payment attached.  Q.  Is  that  tbe  certificate  of 
deposit  in  question?  A.  It  is.  Q.  Was  that 
certificate  of  deposit  negotiated  with  the  plain- 
tiff bank?  A.  It  was.  Q.  On  what  date?  A. 
About  August  26,  1912.     Q.  Plaintiff  bank  the 

?ires«tit  holder?  A.  It  is.  (Counsel  for  de- 
sndant  here  objected  to  tbe  question  and  mov- 
ed to  strike  out  tbe  answer,  stating:  "That  is 
one  of  the  material  issues  in  tbe  case.'  We  ob- 
ject to  the  question  as  caUng  for  a  conclusion 
of  the  witness.  That  is  one  of  the  questions 
tor  the  court  to  decide."  The  court  ruled  on 
the  matter  by  saying:  "It  may  be  stricken  out." 
The  plaintiff  took  an  exception.)  Q.  Has  the 
plaintiff  corporation  received  any  payment  of 
this  paper,  Mr.  Obolson?  A.  It  has  not  Q. 
What  is  tbe  amount  now  due  on  this  certificate 
of  deposit?  A.  IS28.60  was  the  amount  of  the 
certificate,  with  interest  and  protest  fees.  Q. 
That  is,  that  includes  interest  and  protest  fees? 
A.  Yes,  up  to  tbe  time  it  was  presented  and  pay- 
ment refused.  Q.  That  was  the  amount  due 
on  the  date  of  presentation?  A.  Yes,  August 
23,  1913.  (PlaintifTs  oounsel  here  offered  plain- 
tiff's Eixhlbit  1  in  evidence.  Defendant's  counsel 
objected  as  follows:  "We  object  to  the  Introduc- 
tion of  the  form  of  protest  attached  to  the  cer- 
tificate, for  the  reason  that  It  is  net  an  issue  in 
this  case.  There  are  no  pleadings  here  as  to 
the  protest  fees;  and,  of  course,  the  execution 
of  the  certificate  is  admitted.  I  will  admit  that 
the  certificate  of  deposit  was  presented  for 
pa]rment  on  August  23, 1918 ;  and  the  execution 
of  the  certificate  is  admitted  in  the  pleadings." 
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The  Court:  "It  may  be  admitted  for  that  pur- 
pose— of  ihowing  presentment  for  payment.") 
Q.  Mr.  Oholson,  what  c<msideration  did  the 
plaintiff  bank  pay  for  this  pajper?  (An  objection 
to  the  question  as  immaterial,  overruled.)  A. 
Paid  $500,  less  6  per  cent,  discount,  malting  the 
paper  draw  10  per  cent  for  the  year.  It  car- 
ried 6  per  cent,  interest,  and  then  we  disoount- 
ed  5  per  cent.  more. 

There  was  no  cross-examination,  and  no 
further  testimony  was  Introduced  or  ofTered 
by  either  party.  On  the  back  of  the  certifi- 
cate of  deposit  Is  stamped,  as  tf  by  a  rubber 
stamp,  the  name  "The  Western  States  Fire 
Insurance  Company,"  and  immediately  un- 
derneath that  name  appears  the  written  sig- 
nature, "Paul  Fayn,  V.  Pres't" 

The  court  found  generally  for  the  defend- 
ant and  against  the  plaintiff,  and  Judgment 
was  rendered  In  defendant's  fayor  for  costs. 
A  motion  for  new  trial  was  filed  and  over- 
ruled, and  the  plaintiff  has  brought  the  case 
here  on  error.  The  grounds  stated  In  the 
motion  for  new  trial  were,  In  substance:  (1) 
That  tb^  decision  Is  against  the  weight  of  the 
evidence  and  contrary  to  law.  (2)  That  the 
court  erred  in  finding  for  the  defendant.  (8) 
That  the  findings,  decision,  and  judgment 
were  In  defendant's  favor  and  against  the 
plaintiff.  (4)  That  the  decision  is  not  sus- 
tained by  sufficient  evidence.  The  overruling 
of  the  motion  for  new  trial  is  assigned  as 
error  In  this  court,  and  also  substantially  as 
in  the  motion  that  the  decision  is  against 
the  .weight  of  the  evidence,  contrary  to  law, 
and  not  sustained  by  sufficient  evidence. 
BuUngs  of  the  court  upon  plaintiffs  motion 
to  strike  out  parts  of  the  second  defense  In 
the  answer,  and  rejecting  evidence  offered  by 
the  plaintiff,  are  also  here  assigned  as  error. 

[1]  Under  our  rule  13  (104  Pac.  xiU),  the 
alleged  error  In  denying  plaintiff's  motion  to 
strike  portions  of  the  answer  and  In  rejectr 
Ing  evidence  offered  by  the  plaintiff  cannot 
be  considered.  Those  matters  were  not  as- 
signed as  grounds  for  new  trial  In  the  court 
below,  and  the  rule  aforesaid  provides  that 
nothing  which  could  have  been  properly  as- 
signed as  a  ground  for  new  trial  In  the  court 
below  will  be  considered  In  this  court,  unless 
It  shall  appear  that  the  same  was  properly 
presented  to  the  court  below  by  a  motion  for 
a  new  trial,  and  that  such  motion  was  over- 
ruled and  an  exception  at  the  time  reserved 
to  such  ruling. 

Although  the  certificate  of  deposit  appears 
to  be  Indorsed  as  above  stated,  there  was  no 
spedflc  proof  of  the  Indorsement,  and  we  un- 
derstand that  to  have  been  the  reason  for  the 
finding  and  Judgment  In  defendant's  favor, 
and  perhaps,  also,  the  failure  to  otherwise 
prove  a  transfer  by  the  payee.  Indeed,  the 
principal  contention  here  of  counsel  for  de- 
fendant in  error  Is  that  it  was  necessary  for 
the  plaintiff,  to  entitle  it  to  recover,  to  prove 
the  genuineness  of  the  Indorsement  and  the 
authority  of  Paul  Fayn  to  Indorse  the  name 
of  the  payee  upon  the  InMrument,  if  it  be 
shown  that  he  did  so  Indorse  It;  and  that 


the  offer  and  Introduction  In  evidence  of  the 
certificate,  with  its  execution  admitted,  did 
not  carry  with  It  the  Indorsement  On  the 
other  hand.  It  is  contended  by  counsel  for 
plaintiff  In  error  that  the  plaintiff  held  the 
certificate  as  a  negotiable  instrument  dotbed 
with  the  presumption  that  It  was  negotiated 
for  value  In  the  usual  course  of  business  at 
the  time  of  Its  execution  and  wltbcnt  notice 
of  aiiy  equities  between  the  prior  parties 
to  the  Indorsement;  and  that  possession  of 
the  certificate  was  prima  facie  evidence  of 
ownership  and  lawful  possession,  so  that  the 
plaintiff  was  required  to  do  nothing  in  open- 
ing Its  case  except  to  prove  the  execution  of 
the  instrument  and  Introduce  It  In  evidence; 
and,  further,  that  all  of  the  certificate,  in- 
cluding the  indorsement,  was  received  in  evi- 
dence when  plaintiff's  Exhibit  1  was  offered 
and  received  without  objection,  except  as  to 
the  protest  notice;  but  tliat,  if  the  indorse- 
ment is  not  In  tile  evidence,  the  plaintiff 
would  be  entitled  to  recover  for  the  reason 
that  the  mere  production  on  the  trial  of  an 
unindorsed  negotiable  instrument  payable  to 
order  Is  prima  facie  evidence  of  ownership, 
and  entitles  the  holder  to  recover  in  the  ab- 
sence of  evidence  rebutting  such  presump- 
tion. Said  connsel  also  contend  that  indorse- 
ment by  the  payee  Is  shown  by  the  testimony 
of  the  witness  Gbolson  that  the  certificate 
was  negotiated  with  the  plaintiff  bank. 

[2,  3]  The  questions  thus  presented  will  be 
considered  In  what  we  deem  their  proi>er  or- 
der, and,  first,  whether  the  indorsement  was 
offered  and  received  in  evidence  without  ob- 
jection, so  as  to  obviate  the  necessity  of 
proving  It,  assuming  for  the  present  that  if  so 
offered  and  received  such  proof  would  be  un- 
necessary but  otherwise  would  have  been  re- 
quired. ,  We  think  the  record  falls  to  show 
that  the  Indorsement  was  either  received  or 
offered  In  evidence.  It  was  not  referred  to  by 
the  witness  when  asked  to  describe  the  pro- 
posed exhibit  nor  by  counsel  when  offering 
the  same  In  evidence,  and  there  is  no  men- 
tion of  it  anywhere  in  the  evidence.  The 
first  reference  to  the  exlilblt  aforesaid  or 
the  certificate  was  by  this  question  propound- 
ed by  plaintifTs  counsel  to  the  <m]y  witness 
examined: 

"I  hand  you  Plaintiff's  Exhibit  1  (handing  pa- 
per to  witness).    You  may  state  what  that  is." 

The  witness  tberenpon  described  it,  as 
above  shown,  by  stating  that  It  was  a  cei^ 
tlflcate  of  deposit  for  $500,  Bawlins  Natl<MiaI 
Bank  to  Western  States  Eire  Insurance 
Company,  with  notice  of  protest  and  nonpay- 
ment attached.  Without  any  further  de- 
scription of  It,  TlaintUTs  Elzhibit  1"  was 
offered  In  evidence.  The  notice  of  protest 
having  been  referred  to  as  part  of  the  ex- 
hibit, an  objection  was  interposed  to  it  as 
Immaterial  under  the  issues,  and  it  was  ad- 
mitted for  the  purpose  of  showing  present- 
ment for  payment.  But  as  the  Indorsunent 
had  not  been  mentioned  aa  part  of  .sodi 
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exblUt,  In  identUylug  It  or  in  the  offer,  and 
no  proof  had  been  made  of  the  Indorsement, 
though  denied  by  the  adswer,  defendant's 
counsel  might  rightfully  assume,  and  we 
think  It  must  he  understood  that  he  did, 
that  the  offer  did  not  include  the  Indorse- 
ment The  Indorsement  is  not  so  essential- 
ly a  part  of  the  certificate  that  it  would 
necessarily  be  included  in  an  offer  of  the 
certtficate  in  evidence,  where  proof  of  the 
indorsement  is  required.  Witt  v.  CampbeU- 
Xakin  Segar  Co.,  60  Or.  144,  134  Pac.  816; 
Jobnstm  t.  English,  53  Neb.  630,  74  N.  W. 
47;  Itery  t.  Cunningham,  56  Neb.  348,  76 
N.  W.  882;  Comstock  ▼.  Kerwln,  57  Neb.  1, 
77  N.  W.  387;  Stroud  y.  Harrington.  Fed. 
Caa.  No.  13,646a;  Wallace  v.  Reed,  70  Ind. 
263. 

It  la  clear  that  in  a  suit  against  the  maker 
of  such  an  instrument,  or  of  a  promissory 
note,  by  one  claiming  to  hold  it  by  or  under 
an  Indorsement,  where  the  execution  of  the 
instrument  and  the  indorsement  are  both 
denied,  or  the  Indorsement  merely,  so  as  to 
require  proof  In  the  one  case  of  both  execu- 
tion and  indorsement  and  in  the  otlier  of 
the  indoiaement,  proof  of  the  execution 
alone  would  not  prove  the  indoraement,  ot 
he  sufBdent  to  entitle  the  indoHement  to  be 
.  admitted  in  evidence.  And  we  do  not  aup- 
-pose  it  would  be  contended  that  the  instru- 
ment, whether  a  promissory  note,  bill  of  ex- 
change, or  certificate  of  deposit,  would  be 
inadmissible  in  evidence  without  or  separate 
from  the  indorsement  Yet  the  effect  of  a 
rule  that  the  offer  and  admission  merely  of 
the  instrument  In  evidence,  npon  proof  of  Its 
execution,  or  without  such  proof  where  ex- 
ecution is  admitted,  or  not  denied,  carries 
with  it  or  includes  the  denied  indorsement 
of  tbe  payee,  would  be  to  dispense  with 
proof  of  such  indorsement  and  thus  nullify 
the  rule  requiring  It  or  cause  the  exclusion 
of  tbe  instrument  itself  npon  a  valid  objec- 
tion to  the  indorsement  Since  the  Indorse- 
ment appearing  on  the  back  of  the  oerttfl- 
•cate  was  not  identified  as  part  of  it  or  as 
part  of  the  exhibit,  or  referred  to  In  the  of- 
fer, the  defendant  ought  not  to  be  held  sub- 
ject to  the  consequences  of  a  failure  to  ob- 
ject to  evidence  offered  and  admitted. 

[4,  S]  But,  as  above  stated,  it  ia  contend- 
ed that  though  the  indorsement  may  not 
have  been  rec^ved  in  evidence  under  the  of- 
fer aforesaid,  the  certificate  is  shown  to 
have  been  indorsed  by  the  payee  and  deliv- 
ered by  it  to  the  plaintiff  by  the  testimony 
of  the  witness  Gholson  that  it  was  "nego- 
tiated with  the  plaintiff  bank."  This  con- 
tention is  based  upon  the  technical  meaning 
of  the  word  "negotiated"  in  the  law  of  ne- 
gotiable Instruments,  which  includes  in- 
dorsement as  well  as  delivery  of  an  instru- 
ment payable  to  order.  Comp.  Stat  1010, 
{  3188.  So  far  as  the  use  of  the  word  In 
the  question  propounded  to  and  answered 
in  the  affirmative  by  the  witness  may  have 


im^led  a  legally  proper  and  completed 
transfer,  it  involved  a  legal  conclusion,  and 
without  any  showing  of  the  facts  of  the 
transaction.  Certainly  it  was  not  the  best 
or  the  proper  method  of  proving  tbe  in- 
dorsement; nor  wonld  the  affirmative  answer 
aforesaid  be  conclusive  if  tbe  facts  were  in 
evidence;  and  we  seriously  doubt  whether, 
standing  alone,  it  could  properly  be  held 
sufficient  to  require  a  verdict  or  finding  that 
the  instrument  had  been  either  Indorsed  or 
delivered  by  the  payee,  even  if  the  word  was 
used  in  the  question  so  propounded  and  an- 
swered in  the  sense  above  indicated.  How- 
ever, aside  from  the  fact  that  the  word  has 
other  ordinary  meanings,  and  may  be  em- 
ployed to  denote  something  different  and 
less  than  its  technical  definition  in  tbe  law 
relattng  to  the  transfer  of  negotiable  Instru- 
ments, as  well  as  the  obvious  difficulty  in 
determining  <what  the  witness  understood 
the  question  to  mean,  if  not  what  counsel  in- 
tended by  it  the  question  and  the  answer 
thereto  might  reasonably  be  construed  to 
mean  nothing  more  than  that  the  certifi- 
cate was  transferred  to  the  plaintiff  by  some 
one;  and  this  would  not  necessarily  imply 
that  such  transfer  was  by  the  payee,  or  that 
the  payee  had  Indorsed  or  authorized  the 
indorsement  or  transfer.  We  think  a  wit- 
ness might  answer  such  a  question  In  the 
affirmative  with  reference  to  an  instrument 
payable  to  order,  but  transferred  merely  by 
delivery  by  some  third  person,  honestly  be- 
lieving it  to  be  true  because  of  an  Incorrect 
understanding  of  the  law,  or,  if  appearing  to 
baye  been  indorsed  by  the  payee,  believing 
that  It  was  so  indorsed.  There  is  nothing  in 
this  case  to  show  that  the  witness  based  his 
answer  even  partly  upon  the  indorsement, 
for  his  attention  was  not  directed  to  it  and 
it  was  not  mentioned  in  the  testimony.  If 
we  might  properly  assume  that  he  knew 
what  was  necessary  to  the  transfer  of  the 
title  to  a  negotiable  Instrument  payable  to 
<»der,  we  are  not  satisfied  that  it  ought 
also  to  be  assumed  that  he'  was  acquainted 
with  the  technical  or  statutory  definition  of 
the  word  "negotiated."  If  the  contention  as 
to  this  testimony  was  made  in  the  trial 
court  that  court  evidently  refused  to  ac- 
cept it  as  proof  of  an  Indorsement  by  the 
payee,  or  a  transfer  and  delivery  by  the 
latter  to  tbe  plaintiff,  or  to  infer  from  it  the 
fact  of  such  indorsement  or  transfer.  It  is 
in  any  event  a  mere  conclusion,  except  as 
it  may  tend  to  show  a  transfer  to  plaintiff 
by  some  one  not  necessarily  the  payee;  and 
as  what  was  intended  and  understood  by  it 
la  at  least  Involved  in  moch  doubt,  and  it 
was  within  the  power  of  plaintiff  to  show 
expressly  or  by  direct  evidence  from  whom 
and  under  what  circumstances  it  received 
the  certificate,  we  think  the  Judgment  ought 
not  to  be  disturbed  upon  the  ground  of  a 
merely  possible  inference  or  implication  of 
the  payee's  indorsement  or  trana^  from| 
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tbe  testimony  aforesaid.  Tlckery  t.  Bar- 
ton, 6  N.  D.  245,  09  N.  VT.  193;  St  Johns 
Table  Co.  t.  Brown,  126  Ulcb.  692,  86  N. 
W.  1124. 

In  Vlckery  v.  Burton,  supra,  the  name  of 
the  payee  appeared  on  tbe  back  of  the  notes 
sued  on,  and  the  payee  and  another  witness 
testified  about  a  certain  transaction,  and 
that  thereafter  the  plaintiff  was  the  lawful 
owner  and  holder  of  the  notes,  but  without 
stating  that  the  payee  had  Indorsed  or  as- 
signed the  notes,  or  referring  at  all  to  an 
Indorsement  or  assignment  The  court  In 
mentioning  such  testimony,  said  that  there 
seemed  to  be  a  studied  effort  to  avoid  the 
crucial  matter  of  the  actual  Indorsement  of 
the  notes,  and  that  the  plaintiff  had  failed 
to  show  the  essential  fact  of  the  indorse- 
ment by  the  payee;  and  It  was  held  that  the 
trial  court  erred  in  granting  a  motion  for 
a  directed  verdict  In  plaintiffs  favor. 

[6]  This  brings  us  to  the  main  question  in 
the  case,  viz.:  Whether  the  possession  of 
the  certificate  entitled  the  plaintiff  to  re- 
cover without  proving  an  Indorsement,  or  at 
least  a  transfer,  by  the  payee,  or,  in  other 
words,  whether,  the  execution  of  the  certifi- 
cate having  been  admitted  by  the  pleadings, 
the  mere  fact  of  possession,  as  shown  by  the 
production  of  the  certificate  on  tbe  trial 
and  its  Introduction  in  evidence,  was  suffi- 
cient prima  fade  to  entitle  the  plaintiff  to 
recover,  in  view  of  the  denial  by  the  answer 
of  the  alleged  Indorsement  .and  delivery  by 
the  payee,  as  well  as  the  alleged  ownership 
of  the  plaintiff. 

Counsel  for  plaintiff  base  their  contention 
that  the  mere  fact  of  such  possession  was 
sufficient  to  entitle  the  plaintiff  to  recover, 
first  upon  the  principle  that  possession  of  a 
negotiable  Instrument  payable  to  the  bearer, 
or  Indorsed  In  blank.  Is  prima  facie  evidence 
of  title.  But  that  well-settled  rule  does  not 
reach  tbe  question  of  the  necessity  of  prov- 
ing the  Indorsement  On  the  contrary,  It 
assumes  that  the  Instrument  has  in  fact 
been  Indorsed  in  blank  by  the  payee  or  spe- 
cial indorsee,  and  does  not  refer  to  an  In- 
strument merely  appearing  to  have  been  so 
Indorsed.  Where  the  genuineness  of  the 
indorsement  is  not  legally  challenged,  or  Is 
established  by  proof,  then  the  rule  applies, 
and  for  the  reason  that,  like  an  instrument 
made  payable  to  bearer  on  its  face,  one  pay- 
able to  order  may  be  negotiated  by  mere  de- 
livery when  indorsed  in  blank  by  the  payee. 
Hence  the  presumption  of  ownership  from 
the  mere  fact  of  the  possession  of  snch  an 
Instrument 

This  is  U^strated  by  some  of  the  cases 
cited  and  quoted  from  in  counsels'  brief. 
Among  them  is  the  case  of  Dawson  Town  ft 
Gas  Co.  V.  Woodhull,  6T  Fed.  451,  14  C.  0.  A. 
464,  wherein  Circuit  Judge  Thayer,  in  the 
opinion  of  the  court  said: 

"The  legal  presumption  of  ownership  which 
exists  in  favor  of  one  who  is  ostensibly  in  pos- 
session of  negotiable  notes  indorsed  in  blank 


by  the  payee,  as  these  notes  were,  and  who 
brings  a  salt  tiiereon,  is  not  overcome  by  a  mere 
denial  of  the  fact  of  ownership  contained  in  the 
answer.  When  these  notes  were  offered,  they 
were  in  the  hands  of  tbe  plaintiff's  attomeyB. 
The  legal  presumption  was  uat  they  had  receiv- 
ed them  from  the  hands  of  their  client,  •  •  ■ 
and  that  they  were  the  client's  property.  There 
was  no  occasion,  therefore,  for  offering  testi- 
mony to  confirm  the  presumption  before  the 
notes  were  admitted  in  evidence." 

The  court  was  there  cleariy  referring  to 
the  presumption  of  ownership  in  favor  of  one 
in  possession  of  a  negotiable  note  shown  to 
have  been  actually  Indorsed  in  blank  by  the 
payee — not  merely  appearing  to  have  been 
so  Indorsed,  for  the  fact  of  such  IndotBement 
is  stated  in  that  i>art  of  the  opinion  above 
quoted,  and  in  stating  the  facts  of  the  ease 
the  learned  Judge  said  that  the  notes  sned 
on  were  executed  by  the  defendant  in  favor 
of  J.  T.  Hoile,  as  payee,  "and  were  snlMe- 
quently  Indorsed  by  him  to  said  WoodbnlL" 

Counsel  quote  from  the  opinion  In  the  case 
of  Collins  V.  GUbert  94  U.  S.  753,  24  L.  Kd. 
170,  the  statement  among  others,  that  posses- 
sion of  a  negotiable  instrument  payable  to 
bearer,  or  Indorsed  In  blank,  is  prima  fade 
evidence  that  tbe  holder  Is  the  proper  bolder 
and  lawful  possessor  of  the  same,  and  that 
actual  possession  of  snch  an  instrument  pay- 
able to  bearer  or  indorsed  in  blank  is  plenary 
evidence  of  title  In  tbe  bolder  until  aOur 
evidence  Is  produced  to  control  it  But  It  was 
also  stated  in  the  (pinion  in  that  case  that 
"the  record  shows  that  the  draft  was  accept- 
ed by  the  defendant  and  was  duly  indorsed 
by  the  payee,"  and  that  "due  delivery  of  the 
executed  draft  of  the  contractor  Indorsed  In 
blank  Is  admitted."  Thus  the  court  had  In 
mind  an  Instrumoit  shown  to  have  been  in 
fact  indorsed  by  the  payee.  Indeed,  it  was 
further  said,  after  stating  that  possession  of 
an  Instrument  payable  to  bearer,  or  indorsed 
In  blank,  la  prima  fade  evidence  that  the 
holder  la  the  lawful  bolder  and  possessor  of 
the  same,  that  in  a  suit  in  the  name  of  the 
transferee  the  former  baa  nothhtig  to  do  in 
the  opening  of  his  case,  "except  to  prove  the 
signatures  to  tbe  instrument  and  Introduce 
the  same  in  evidence." 

In  this  conneeti<»i,  also,  counsel  dte  and 
quote  from  the  Connecticut  case  of  New 
Haven  Mfg.  Co.  v.  New  Haven  Pulp  &  Board 
Co.,  76  Coon.  126,  65  AtL  604.  Tbe  question 
in  that  case  was  whether  the  trial  court  had 
found  the  note  to  have  been  indorsed  by  the 
payee,  and  whether  the  evidence  was  suffi- 
cient to  show  such  indorsement  Tbe  note 
appeared  to  have  been  Indorsed  In  the  name 
of  the  payee,  a  corporation,  by  "one  Tutton 
In  its  behaU."  The  evidence  in  the  case  went 
t)eyond  the  mere  production  of  the  note  on 
tbe  trial,  and  among  other  things  It  was 
shown  that  tfr.  Tutton,  while  negotiating 
with  the  plaintiff  In  behalf  of  the  payee  for 
the  purchase  of  certain  machinery,  left  the 
note  with  the  plaintiff  to  be  credited  to  the 
payee,  and  that  it  was  so  credited.  That 
case  does  not  hold  that  the  mere  fact  of  pos- 
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session  of  a  note  appearing  to  have  been  Inr 
dorsed  In  blank  Is  sufficient  without  proof  of 
the  Indorsement. 

Ooonsd  also  rely  upon  tbe  case  of  Gumaer 
V.  Sowers,  31  Colo.  164,  71  Pac.  1103.  But 
tbat  case  cannot  be  regarded  as  authority  in 
support  of  the  contention  since  explained  In 
the  more  recent  Colorado  case  of  Marks  t. 
Munson,  69  Oolo.  440,  14S  Pac.  440.  It  was 
held  by  a  majority  of  the  court  in  the  latter 
case  that  the  mere  tact  of  possession  was 
not  suiSdent  without  proof  of  the  Indorse- 
ment, and  the  case  of  Gumaer  t.  Sowers,  su- 
pra, was  referred  to  as  follows: 

"There  the  objection  to  the  introduction  of 
a  note  without  proof  of  the  signatures  was  not 
made  in  apt  tinie,  so  as  to  make  the  ruling  on 
its  admission  reviewable  in  this  coart.  The 
judgment  was  properly  affirmed,  but_  in  the 
opinion  there  are  some  statements  wliich  sup- 
port tbe  position  of  defendant  in  error  in  this 
case.  They  were,  however,  not  necessary  to 
the  decision,  were  doe  to  evident  miaappre^ 
hension  of  the  authorities,  as  in  the  case  above 
discussed  (Pendleton  v.  Smissaert,  1  Colo.  App. 
608,  20  Pac.  621),  and  should  b«  regarded  as 
dicta  merely." 

In  Daniel  on  Negotiable  Instruments,  | 
812,  it  is  said: 

"The  mere  possession  of  a  negotiable  instru- 
ment, produced  in  evidence  by  the  indorsee,  or 
by  the  assignee  where  no  indorsement  is  neces- 
sary, imports  prima  fade  •  •  •  that  he  is 
the  owner  thereof,  entitled  to  recover  the  fuU 
amount  against  all  prior  partiea.  In  other 
words,  the  production  of  the  instrument  and 
proof  that  it  it  genitime  (where  indeed  such  proof 
u  necessary),  prima  fade  establlsheB  his  case, 
and  he  may  there  rest  it." 

Thus  the  author  seems  to  exdude  from 
Bncb  presumption  the  genuineness  of  the  in- 
strument, If  put  In  issue,  which  we  think  was 
Intended  to  embrace  the  signature  of  an  in- 
dorser  necessary  to  negotiation  as  weU  as 
tbat  of  maker  or  acceptor.  And  in  the  suc- 
ceeding section  (813)  it  is  said  that  It  "is  not 
competent  for  the  defendant  to  deny  that  the 
plaintiff  is  the  owner  and  holder  of  a  note 
upon  which  he  brings  suit  as  sudi,  without 
traversing  the  signature,  the  indorsement,  or 
the  delivery  of  the  note,"  dearly  recognizing. 
It  seems  to  us,  the  right  to  deny  the  indorse- 
ment and  the  resulting  necessity  of  proving 
It  to  make  out  a  prima  facie  case.  Should 
the  Indorsement,  if  in  blank,  be  proved,  tbe 
presumption  of  ownerslilp  would  then,  of 
course,  apply. 

Tbe  same  learned  author  stated  the  rule  as 
to  the  presumption  from  possession  In  section 
1200,  by  quoting  from  Whlteford  v.  Burck- 
myer,  1  Gill  (Md.)  127,  89  Am.  Dec.  640,  as 
follows: 

"A  bill  payable  to  bearer,  or  a  Mil  payable  to 
order  and  indorsed  in  blank,  will  pass  by  de- 
livery, and  bare  possession  is  prima  fade  evi- 
dence of  title;  and  for  that  reason  possession 
of  such  a  bill  would  entitle  the  holder  to  sue" 
— dtlng  only  Crosthwalt  v.  Misener,  13  Bush 
(Ky.)  643,  and  Wells  v.  Schoonover,  9  Heisk. 
(Tenn.)  806,  in  addition  to  the  Maryland  case 
aforesaid.  The  Maryland  case  was  against 
the  indorser,  and  it  shows  that  the  plaintiff 
proved  the  handwriting  of  both  drawer  and 


Indorser.  The  Tennessee  case  shows  the  fact 
of  indorsement  by  the  payee  of  the  notes  sued 
on,  and  that  It  was  not  denied  that  tbe  legal 
title  to  the  notes  passed  by  the  Indorsement 
of  the  payee  to  the  plaintiff.  And  in  the  Ken- 
tucky case  tbe  court  merely  said: 

"Possession  of  a  note  is  prima  fade  evidence 
of  ownership,  and  appellee  exhibits  the  note  and 
claims  it  as  his:  that  claim  and  possession  will 
be  respected  tiil  his  title  to  the  note  is  denied 
by  tbe  pleadings  of  hia  adversary." 

It  does  not  appear,  therefore,  that  the  au- 
thor was  stating  a  rule  dispensing  with  proof 
of  the  Indorsement,  but  rather  a  rule  of  evi- 
dence where  the  indorsement  is  not  denied, 
or,  if  denied,  is  established  by  proof.  In  tbe 
sixth  edition  of  the  same  work  by  T.  H.  Gal- 
vert  a  paragraph  is  added  to  section  1200, 
stating  that  possession  of  the  note  or  bill  is 
prima  fade  evidence  that  the  same  was  in- 
dorsed by  the  person  by  whom  it  purports  to 
be  indorsed,  citing  only  certain  Minnesota 
cases,  viz.  Bank  v.  Mallan,  87  Minn.  404, 
34  N.  W.  901,  Tarbox  v.  Gorman,  81  Minn. 
62,  16  N.  W.  466,  and  Bank  v.  Loyhed,  28 
Minn.  396, 10  N.  W.  421.  But  the  cases  so  cit- 
ed were  each  based  upon  a  statute  so  provid- 
ing, viz.  that  in  actions  on  promissory  notes 
or  bills  of  exchange  by  the  indorsee,  the  pos- 
session of  the  note  or  bill  is  prima  fade 
evidence  tbat  the  same  was  indorsed  by  the 
person  t^  whom  It  purports  to  be  Indorsed. 

The  Supreme  CJonrt  of  Colorado,  by  Teller, 
J.,  considering  the  rule  aforesaid  and  the 
cases  dted  to  sustain  the  contention  that 
under  it  proof  of  the  payee's  indorsement  of 
an  Instrument  is  not  required,  say  In  the  re- 
cent case  of  Marks  v.  Munson,  supra: 

"The  langnage  of  these  cases,  when  applied 
to  the  facts  thereof,  dearly  means  only  that 
an  instrument  in  fact  executed  as  a  note,  bear- 
ing a  genuine  indorsement,  when  offered  in  evi- 
dence by  an  indorsee,  if  indorsed  in  blank, 
makes  a  prima  fade  case  of  ownerahip." 

And  further: 

"There  is  no  presumption  that  the  names  on 
the  note  were  written  by  or  nnder  the  authority 
of  the  persoos  wlioae  signatnres  they  purport 
to  be." 

So  it  was  hdd  tliat  In  a  suit  against  tbe 
maker  of  a  note  by  one  claiming  as  an  in- 
dorsee, when  the  execution  and  indorsement 
are  put  in  issue  by  tbe  answer,  such  note  is 
not  admissible  in  evidence  without  proof  of 
tbe  signaturea 

The  rule  that  a  presnmptl(»>  of  title  arises 
from  the  fact  of  possession  of  a  note  pay- 
able to  order  and  indorsed  in  blank  is  found 
stated  tn  Bandolph  on  Commercial  Paper 
(2d  Ed.)  i  77&  Tet  in  a  preceding  section 
(774)  it  la  said  that  an  indorsee  in  an  action 
against  maker  or  acceptor  most  prove  the 
indorsements  under  whidi  he  holda,  and  that, 
where  the  Indorsement  is  made  by  an  agent, 
both  his  signature  and  authority  must  be 
proved.  Evidently  the  former  rule  as  stated 
was  not  supposed  to  be  inconsistent  with  the 
latter.  The  rule  aa  to  presumption  from 
possession,  at  least  where  the  Indorsement 
of  an  Instrument  to  order  la  denied,  we  find 
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stated  consistently  -with  the  mle  as  to  pror- 
Ing  the  Indorsement  In  James  v.  Chalmers, 
6  N.  T.  (2  Seld.)  209,  214.  There  the  court 
said  that  the  long-established  and  well-set- 
tled rule  was  that  where  a  plaintiff  intro- 
duces and  proves  a  negotiable  promissory 
note,  payable  to  a  third  person  or  bearer,  or, 
if  to  the  order  of  such  person,  by  proving  his 
Indorsement  thereof,  the  plaintiff  Is  prima 
facie  not  only  to  be  deemed  the  lawful  owner 
of  the  note,  hut  that  It  came  to  him  in  the 
regular  course  of  business  before  maturity. 
In  Way  v.  Richardson,  3  Gray  (Mass.)  412, 
63  Am.  Dec.  760,  an  action  against  the  maker 
on  a  note  indorsed  in  blank,  Shaw,  Chief 
Justice,  said: 

"The  genuineness  of  the  signatuie  and  indorse- 
inents  was  admitted.  This,  with  the  production 
of  the  note,  was  prima  facie  evidence  of  title, 
and  good,  unless  rebutted." 

And  we  think  it  clear  that  the  rule  as  gen- 
erally stated  means,  as  to  an  instrument  in- 
dorsed In  blank,  one  actually  so  indorsed  by 
the  payee,  or  the  special  Indorsee,  as  the 
case  may  be. 

We  are  not  now  omsiderlng  the  manncsr  of 
proving  an  Indorsement,  or  what  would  be 
sufficient  evidence  thereof  aside  from  the 
fact  of  possession,  but  the  necessity  for  such 
proof.  Although  there  are  some  decisions 
apparently  to  the  contrary,  we  believe  it  to 
be  well  settled  by  the  great  weight  of  au- 
thority that  an  Indorsement  necessary  to 
the  title  of  one  bringing  suit  upon  a  negoti- 
able instrument  must  he  proved  to  authoriz* 
the  presumption  of  ownership  from  the  fact 
of  possession,  when  the  Indorsement  is  put 
In  Issue  by  the  pleadings,  and  in  the  absence 
of  a  statute  providing  otherwise.  Story  on 
Bills  (Bennett's  Ed.)  §  262;  Edwards  on  Bills 
&  Xotes,  683;  2  Oreenleaf  aa  Ev.  (Redfield's 
Ed.)  H  163-168;  Byles  on  BUls,  426;  8  PhU< 
Ups  on  Ev.  (Cowen  &  HiU's  Notes)  189;  Ab- 
bott's Proof  of  Facts  (3d  Ed.)  775 ;  Smith  v. 
Chester,  1  Term  Rep.  654 ;  Robinson  v.  Yar- 
row, 7  Taunt  456;  Beeman  v.  Duck,  11  M. 
&  W.  251;  Jacobs  v.  Tarleton,  11  A.  &  E. 
(N.  S.)  421;  Marston  v.  Allen,  8  M.  &  W. 
494;  Lloyd  v.  Howard,  16  A.  &  B.  (N.  S.)  995; 
Harrop  v.  Fisher,  100  B.  O.  L.  196;  Spicer 
V.  Smith,  23  Mich.  96;  St.  Johns  Table  Co.  v. 
Brown,  126  Mich.  592,  86  N.  W.  1124;  Canal 
Bank  V.  Bank  of  Albany,  1  Hill  (N.  Y.)  287; 
Newton  v.  Prlndpaal,  82  Mich.  271,  46  N.  W, 
284;  Mccormick  v.  Trotter,  10  Serg.  &  R. 
(Pa.)  94;  Wallace  v.  Reed,  70  Ind.  263;  An- 
nlston  Pipe  Works  v.  Mary  Pratt  Furnace 
Co.,  94  Ala.  606,  10  South.  250 ;  Jefferson  Co. 
Sav.  Bank  v.  Interstate  Sav.  Bank,  5  Ala. 
App.  363,  59  South.  348;  Hugumln  &  Co.  v. 
Hinds  ft  Weissgerber,  97  Mo.  App.  346,  71 
8.  W.  479;  Wade  v.  Boone,  184  Mo.  App.  88, 
188  S.  W.  860;  Bank  v.  Hohn  (Mo.  App.)  125 
S.  W.  539;  Claffy  v.  Farrow,  18  N.  Y.  Supp. 
160;  Churdi's  Kx'r  v.  Church's  Estate,  80 
Vt.  228.  67  Atl.  649;  Boles  v.  Harding,  201 
Mass.  103,  87  N.  B.  481 ;  Whiddon  v.  Sprague, 
203  Mass.  626,  89  N.  E.  917;  Smith  v.  Bryan, 


33  N.  G.  418;  Blum,  Stem  &  Co.  t.  SaUls, 
24  La.  Ann.  118;  Andrews  v.  Powers,  35 
Wis.  644;  Swanby  v.  Nor.  State  Bank,  150 
Wis.  6r2,  137  N.  W.  763;  Clason  t.  Parrish, 
93  Va.  24,  24  S.  E.  471;  Baker  v.  Warner. 
16  S.  D.  292,  92  N.  W.  393;  Vlckery  v.  Bur- 
ton, supra. 

In  Story  on  Bills,  in  the  section  dted,  it 
is  said  that  there  is  no  implied  admission  on 
the  part  of  the  acceptor  of  the  genuineness 
of  the  signature  of  the  payee,  or  of  any  other 
indorser,  and  consequently  the  holder,  in 
order  to  recover  of  the  acceptor,  must  estab- 
lish by  proof  the  genuineness  of  snch  sig- 
natures, to  show  title  to  the  bill,  although 
he  need  not  prove  the  signature  of  the  draw- 
er. In  Byles  on  Bills,  supra'  it  is  also  said 
that  the  indorsement  must  be  proved,  if  the 
action  be  against  a  maker  or  acceptor  by  an 
indorsee.  The  doctrine  is  stated  in  Green- 
leaf  on  Evidence  (vol.  2,  {  163)  as  follows: 

"Where  the  action  is  between  the  immediate 
parties  to  the  contract,  as  payee  and  maker  of 
a  note,  or  payee  and  acceptor  of  a  bill,  the  plain- 
tiff, ordinarily,  baa  only  to  produce  the  instru- 
ment and  prove  the  signature.  Bat  where  the 
plaintiff  was  not  an  original  party  to  the  con- 
tract, but  has  derived  his  title  by  means  of  some 
intermediate  transfer,  the  steps  of  this  trans- 
fer become,  to  some  extent  material  to  be 
proved." 

And  in  section  166: 

"Th«  plaintiff  is  not  bound  to  allege,  nor  of 
coarse  to  prove,  any  indorsements  but  snch  as 
are  necessary  to  convey  the  title  to  himself.  AH 
others  may  therefore  be  stricken  out" 

And  in  Phillips  on  Evidence,  above  dted.  it 
is  said: 

"The  indorsement  is  to  be  proved  in  the  ordi- 
nary mode,  like  other  handwriting.  *  •  •  It 
most  appear  that  the  indorsement  was  made  by 
the  petson  by  whom  it  purports  to  have  been 
made." 

In  Smith  T.  Chester,  supra.  It  was  beld 
that,  In  an  action  by  an  Indorsee  of  a  bill  of 
exchange  against  the  acceptor,  it  is  necessary 
to  prove  the  handwriting  of  the  flrst  in- 
dorser, notwithstanding  that  sndi  indorse- 
ment was  on  the  bill  when  it  was  accepted. 
Answering  the  contention  that,  as  the  in- 
dorsement was  on  the  bill  at  the  time  of  the 
acceptance.  It  must  be  taken  to  have  been 
admitted  by  the  drawee,  and  that  he  oonid 
not  afterwards  dispute  It,  Ashhurst,  J.,  said: 

"The  law  has  been  otherwise  settled.  And  if 
it  were  not  so,  there  would  be  no  difference  in 
this  respect  between  bills  payable  to  order,  and 
those  payable  to  bearer.  And  it  would  open  a 
door  to  great  fraud." 

And  Bnller,  J.,  said: 

"This  point  was  much  considered  in  a.  late 
case  before  this  court,  when  they  were  perfectly 
clear  that  an  Indorsee  of  a  bill  of  exchange,  in 
an  action  against  the  acceptor,  was  obliged  to 
prove  the  handwriting  of  the  first  indorser.  For 
when  a  bill  is  presented  for  acceptance,  the  ac- 
ceptor only  looks  to  the  handwriting  of  the 
drawer,  which  he  is  afterwards  precluded  from 
disputing;  and  it  is  on  that  account  that  an  ac- 
ceptor is  liable,  even  though  the  bill  be  forged." 

In  the  Michigan  case  of  Splcer  v.  Smith,  In 
whldi  the  opinion  was  delivered  by  Graves, 
Justice,  and  concurred  in  by  the  other  em- 
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talent  Jnatlces  of  the  court,  Justices  Cooley, 
Campbell,  and  Christiancy,  It  was  held.  In 
a  suit  -brought  by  an  Indorsee  against  the 
maker  of  a  promissory  note  payable  to 
order  and  having  Indorsed  upon  it  the  name 
of  the  payee  by  one  as  agent,  that  It  was  In- 
cumbent on  the  iJlalntiff,  aside  from  the  ex- 
ecution of  the  note,  to  prove  that  the  In- 
dorsement was  made  by  the  one  signing  as 
agent  and  that  he  bad  authority  to  make  It 
In  the  Wisconsin  case  of  Swanby  v.  Nor. 
State  Bank,  supra.  Chief  Justice  Winslow. 
delivering  the  opinion  of  the  court,  said  that 
mere  naked  x>ossession  of  negotiable  paper 
payable  to  order  does  not  prove  title. 

The  rule  as  to  proving  an  indorsement  as 
well  as  the  execution  of  a  negotiable  instru- 
ment has  been  modified  or  changed  by  statute 
In  Minnesota,  as  .above  shown,  and  perhaps 
in  other  states  by  a  statute  to  the  same  ef- 
fect; and  it  has  been  modified  In  several 
states  by  statutory  provision  making  proof  of 
execution  or  Indorsement  unnecessary  unless 
the  same  is  denied  under  oath.  Under  our 
Code  of  Civil  Procedure  every  pleading  of 
fact  must  be  verified  by  the  affidavit  of  the 
party,  his  agent,  or  attorney,  except  la  cer- 
tain cases  not  here  material.  Comp.  Stat. 
1910,  {§  4422-4430.  The  answer  in  this  case 
was  verified  as  required  by  statute.  Under 
the  former  Code,  displaced  by  the  one  now  In 
force,  such  verification  was  not  required; 
but  it  was  provided  that,  in  all  actions,  alle- 
gations of  the  execution  of  written  instru- 
ments and  indorsements  thereon  shall  be  tak- 
en as  true,  unless  the  denial  of  the  same  be 
verified  by  the  afildavlt  of  the  party,  his 
agent,  or  attorney.  Comp.  Laws  1876,  p.  46, 
c.  13,  i  103.  That  provision  was  omitted 
from  the  present  Code,  which  requires  verlfi- 
-catlon  In  all  cases,  with  the  Immaterial  ex- 
ceptions aforesaid,  and  obviously  because  of 
such  requirement  Under  the  former  Code 
the  question  might  arise  as  to  the  effect  of 
an  unverified  pleading  denying  the  execution 
or  indorsement  of  a  negotiable  instrument, 
and,  though  otherwise  good  as  a  pleading, 
such  unverified  denied  would  be,  and  was  in 
practice,  disregarded.  And  it  wlU  be  found 
that  many  of  the  cases  holding  proof  of  ex- 
ecution or  Indorsement  to  be  unnecessary 
are  based  upon  a  statutory  provision  to  that 
effect,  where  the  pleading  containing  a  de- 
nial of  such  matter  Is  not  properly  verified. 
See  Whlddon  t.  Sprague,  203  Mass.  526,  89 
N.  E,  917;  First  Nat  Bank  v.  Smith  (Tex. 
Civ.  App.)  183  S.  W.  862;  O'Bear  v.  Am.  Tr. 
&  Sav.  Bank  (Ala.)  71  South.  lOS. 

[7]  Thus  far,  with  respect  to  the  contention 
that  plaintiff's  possession  and  production  of 
the  certificate  in  court  was  alone  sufficient  to 
entitle  It  to  recover,  we  have  considered  the 
meaning  and  effect  of  the  principle  aforesaid 
that  possession  of  a  negotiable  Instrument 
Indorsed  in  blank  Is  prima  facie  evidence  of 
title.  But  the  contention  is  also  based  upon 
aecUoB  3217,  Compiled  Statutes  of  1910,  a 


section  of  the  Negotiable  Instruments  Law, 
the  uniform  law  oh  that  subject  adopted  in 
this  state.  The  part  of  the  section  relied 
on  reads  as  follows: 

"EveiT  holder  is  deemed  prima  facie  to  be  a 
holder  ui  due  course;  but  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person  un- 
der whom  he  claima  acquired  the  title  as  a  bold- 
er in  due  course." 

It  is  argued  with  reference  to  that  section 
of  the  statutes  that  the  plaintiff,  being  the 
holder  of  the  certificate,  is  to  be  deemed  a 
holder  In  due  course  until  It  is  shown  by 
proper  evidence  that  the  title  of  the  person 
who  negotiated  the  Instrument  was  defective, 
and  that  the  attack  upon  the  indorsement  to 
the  plaintiff  hank  in  the  answer  la  not  itself 
sufllclent  to  overcome  the  presumption.  The 
fault  with  this  argument  is  that  It  fails  to 
distinguish  between  mere  possession  and  the 
legal  term  "holder,"  and  misconceives  the 
purpose  and  intent  of  the  provision  referred 
to,  which  is  to  state  the  presumption  In  favor 
of  one  who  is  in  fact  the  holder  that  he  Is  a 
holder  in  due  course,  but  that  the  burden  of 
proving  that  he  acquired  such  title  in  due 
course  will  be  upon  him  when  the  title  of  any 
person  who  has  negotiated  the  Instrument 
was  defective.  The  section  does  not  declare 
that  one  in  possession  is  to  be  deemed  a  hold- 
er in  due  course,  though  It  Is  true  that  he 
may  come  within  the  terms  of  the  section  If 
in  fact  the  holder.  The  term  "holder,"  as 
used  to  the  section  and  throughout  the  act, 
unless  otherwise  shown  by  the  context,  is 
defined  by  that  act  as  meaning  "the  payee 
or  Indorsee  of  a  Mil  or  note,  who  Is  In  pos- 
session, or  the  bearer  thereof."  The  same 
law  defines  "bearer"  as  meaning  "the  person 
in  possession  of  a  bill  or  note  which  is  pay- 
able to  bearer."  Comp.  Stat  1910,  f  3349. 
Hence  one  in  possession  may  be  the  holder, 
and  he  is  the  bolder  of  an  instrument  payable 
to  bearer,  either  od  its  face  or  by  the  indorse- 
ment in  blank  of  the  person  to  whose  order 
it  has  been  made  payable.  The  Instrument 
la  then  transferable  by  mere  delivery  so  as 
to  pass  the  legal  title.  But  if  not  payable 
to  bearer,  then  the  "holder"  can  only  be  the 
payee  or  indorsee  who  Is  In  possession. 
Swanby  v.  Nor.  State  Bank,  supra.  The  con- 
cluding words,  "or  the  bearer  thereof,"  In 
the  above  definition  of  "holder,"  evidently 
refer  to  one  who  is  In  possession  of  an  instru- 
ment payable  to  bearer;  that  is,  the  "bearer," 
as  defined  by  law.  Unless  an  Instrument  pay- 
able to  the  order  of  a  person  named  Is  indors- 
ed by  the  payee  in  blank.  It  does  not  become 
payable  to  bearer,  and  therefore  mere  pos- 
session by  one  other  than' the  payee  will  not 
constitute  him  the  holder,  as  that  term  is 
defined  by  the  statute  and  usually  under- 
Stood. 

Whether  or  not  the  plaintiff,  U  it  became 
the  holder,  was  a  holder  In  due  course.  Is 
not  the  question  in  this  case;  for,  If  the 
plalntUt  is  the  bolder,  then  it  would  be  deem*. 
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ed  a  bolder  In  dne  oonne,  since  no  evldeDce 
was  Introduced  to  rebut  that  tact,  or  to 
throw  the  burden  of  proving  it  npon  the 
plaintiff.  But  the  question  is  whether  it  baa 
been  shown  that  the  plaintiff  was  the  holder, 
or,  to  be  exact,  whether  the  fact  of  posses- 
sion, and  that  the  plaintiff  paid  money  for 
the  instrument  to  some  one  not  named  in 
the  evidence,  is  sufficient  to  show  its  title 
and  right  to  recover.  And  we  find  nothing 
In  the  Negotiable  Instruments  Law  making 
the  mere  fact  of  pos^session  evidence  of  title 
to  negotiable  paper  payable  to  order,  or  evi- 
dence that  it  was  indorsed  by  the  payee  in 
blank  or  otherwise,  or  dispensing  with  proof 
of  such  indorsement,  if  denied,  and  the  in- 
dorsement be  relied  on  to  show  title  or  is 
necessary  for  that  purpose.  On  the  contrary, 
that  law  provides  (Ck)mp.  Stat.  1910,  f  3188) 
that  an  Instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee 
the  holder  thereof,  and  that  If  payable  to 
order  it  is  negotiated  by  the  indorsement  of 
the  holder  completed  by  delivery;  and  the 
"holder"  for  the  purpose  of  such  indorse- 
ment and  delivery,  as  manifestly  intended 
by  this  provision,  having  reference  to  the 
definition  of  "holder"  by  the  same  statute, 
is  the  payee  or  indorsee  in  possession  of  the 
instrument.  This  clearly  means  an  actual 
indorsement  by  the  one  to  whose  order  the 
instrument  has  been  made  payable,  or  by  his 
authority,  a  fact  to  be  established  by  proof 
when  it  is  put  in  issue,  in  the  absence  of  a 
statutory  provision  making  such  proof  onnec- 
esaary. 

[I]  However,  it  is  well  settled  that  a  ne- 
gotiable instrument  payable  to  order  may  be 
transferred  by  the  payee  or  holder  without 
indorsement,  though  in  such  case  the  trans- 
feree takes  only  the  title  and  right  of  the 
one  so  transferring  it,  and  does  not  become 
the  holder  in  due  course,  but  has  only  the 
equitable  instead  of  the  legal  title.  1  Daniel 
on  Neg.  Instr.  |  741;  First  Nat  Bank  v. 
Moore,  137  Fed.  606,  70  C.  G.  A.  89 ;  Moore 
T.  MlUer,  6  Or.  264,  25  Am.  Bep.  518.  And 
this  principle  is  recognized  by  the  Negotiable 
Instruments  Law.  Comp.  Stat.  1910,  §  3207. 
Therefore,  if  the  plaintiff  had  shown  a  trans- 
fer of  the  certificate  to  It  by  the  payee,  al- 
though without  indorsement,  it  would  have 
been  entitled  to  recover,  in  the  absence  of 
evidence  showing  a  good  defense  as  against 
the  payee,  or  that  would  otherwise  interfere 
with  such  recovery.  But  mere  possession  is 
insufficient  to  show  such  a  transfer.  1  Dan- 
iel on  Neg.  Instr.  f  741;  2  Randolph  on  CkMn- 
merdal  Paper,  {  791;  Caldwell  v.  Meshew, 
44  Ark.  664;  Scb.  Dlst  v.  Reeve,  56  Ark.  68, 
19  S.  W.  106;  Porter  v.  Cushman,  19  IlL 
672;  Redmond  v.  Stansbury,  24  Midi.  446; 
Bansman  r.  KeUey,  38  Mbin.  197,  36  N.  W. 
833,  8  Am.  St  Rep.  661;  Beard  r.  First  Nat 
Bank,  80  Minn.  046,  40  N.  W.  842;  Red  Riv- 


er, etc.,  Inv.  Go.  t.  Oole,  62  Minn.  4S7,  04  N. 
W.  1149;  Vastlne  v.  Wilding,  45  Mo.  88,  100 
Am.  Dec.  347;  Jolly  v.  Haebler,  132  Mo. 
App.  676,  112  S.  W.  1013;  Tamer  ▼.  MltdieU 
(Ky.)  61  S.  W.  468;  Frankenstein  v.  Levine, 
65  N.  T.  Snpp.  662;  Shepard  v.  Hanson,  9 
N.  D.  249,  83  N.  W.  20 ;  Baker  v.  Warner, 
16  S.  D.  292,  92  N.  W.  893 ;  Swanby  v.  Nor. 
State  Bank,  160  Wis.  672,  137  N.  W.  788; 
Witt  V.  Campbell-Lakin  Segar  Co.,  66  Or.  144, 
184  Pac  316;  Crlsman  v.  Swisher,  28  N.  J. 
Law,  149.  In  the  section  of  Daniel  on  Ne- 
gotiable Instruments  above  cited  it  is  said: 

"Where  a  bill  or  note  payable  to  order  la 
transferred  without  indorsement,  the  transferee 
does  not  acquire  the  legal,  but  only  the  equi- 
table, title.  The  holder  under  such  a  transfer 
must  aver  and  prove  the  assignment  for  the 
mere  possession  of  the  instrument  unindorsed 
is  not  evidmce  of  ownership,  and  its  exhibitioii 
in  a  suit  not  saffleient  ground  ot  recovery." 

We  are  aware  that  there  is  a  direct  coo- 
filet  in  the  decisions  <»  the  question  ot  tlie 
sufficiency  of  mere  possession  to  ^ow  equi- 
table ownership,  so  as  to  authorize  a  recov- 
ery against  the  maker  by  one  other  than  the 
payee  or  special  indorsee.  The  view  is  main- 
tained in  a  few  Jurisdictions  that  possesBlmi 
is  alone  sufficient  for  that  purpose,  unless 
the  presumption  of  ownership  therefrom  Is 
rebutted  by  proof.  It  is  so  held  in  North 
Carolina,  while  conceding  that  the  mere  tn- 
troduction  of  a  note  in  evidence  does  not 
prove  the  payee's  indorsement  Tyson  r. 
Joyner,  139  N.  C.  69,  61  S.  B.  803;  J(Anson 
Co.  Sav.  Bank  ▼.  Scroggin  Drug  Go.,  152  N. 
O.  142,  67  S.  E.  263,  60  U  &  A.  (N.  S.)  5S1, 
136  Am.  St  Rep.  821. 

But  the  dear  weight  of  authority  and  the 
better  reasoning,  in  onr  opinion,  sustaiits 
the  rule  that  mere  jxjssession  of  sudi  an  in- 
strument unindorsed  is  not  sufficient  or  prima 
fade  evidence  of  even  the  equitable  title. 
See  note  in  60  L.  R.  A.  (N.  S.)  581-59L  We 
agree  with  the  remark  of  the  court  in  Swan- 
by V.  Nor.  State  Bank,  supra,  that  such  pos> 
session  "does  not  prove  or  tend  to  prove" 
the  transfer  of  a  note  payable  to  order  and  not 
shown  to  have  been  indorsed  by  the  payee. 
The  fact  necessary  to  the  equitable  title, 
in  such  case,  is  a  transfer  by  the  payee  or 
the  perscm  to  whose  order  the  instrument  has 
been  made  payable.  Such  proof  is  generally 
at  least  within  the  power  c^  the  person  seek- 
ing to  recover  upon  the  instmment  if  it  has 
l)een  so  transferred,  while  the  other  party 
might  be  wholly  withoat  knowledge  or  in* 
formation  concerning  the  matter,  nie  pre- 
sumption of  delivery  from  possession  is  prop* 
er  and  reasonable  where  the  instrumoit  is 
payable  to  bearer;  but  we  see  no  good  rea- 
son for  giving  effect  to  each  presumption 
where  the  instmment  is  payable  to  crder  and 
not  indorsed,  so  as  to  overcome  the  nsnal 
and  primary  presumption,  in  such  case,  that 
the  instmment  remains  the  property  of  the 
person  to  whose  order  it  is  made  payable. 

Holding,  therefore,  that  ttaa  ptoat  was  In- 
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BofSclent  to  entitle  the  plaintiff  to  recoTer, 
the  Judgment  will  be  affirmed. 
Affirmed. 

BEARD,  J.,  ooiicni&    SCOTT,  J.,  did  not 
alt. 


STATS  T.  SORBN&BN  et  al.    (Na  288S.) 

(Supreme  Court  of  Utah.     Sept.  20,  1016. 
Blearing  Denied  Nov.  27,  1916.) 

1.  Bail  i8=389(1)— Action  on  RBCOomZAifCB 

— PutADiwa. 

In  action  to  recover  on  a  recognisance  given 
for  bail  for  one  arraigned  before  a  justice,  the 
complaint  was  not  defective  in  not  averring 
that  the  complaint  made  before  the  justice  was 
verified,  where  defendants,  bv  their  tutdertak- 
ing,  made  a  part  of  the  complaint,  recited  that 
a  complaint  on  oath  was  made  and  filed  before 
the  justice,  and  it  was  also  alleged  that  a  com- 
plaint was  "duly  and  lawfully  drawn,  signed, 
made,   and  filed     before  the  justice. 

[Kd.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  It  386,  388;   Dec.  Dig.  «=>88(l).l 

S.  Bah.  «=s>89(1)— Action  on  Bboognizanox 

^Pleading. 
Such  complaint  was  not  insufficient  in  not 
Btating  the  county  of  the  crime  so  as  to  show 
the  justice  had  jurisdiction ;  it  being  sufficient 
to  aver  that  the  bailed  person  was  legally  in  cus- 
tody, properly  charged  with  a  public  offense, 
and  was  discharged  because  the  bond  waa  given, 
without  averring  in  detail  the  facts  in  respect  to 
such  matters  or  describing  the  offense  with  the 
particularity  required  in  an  initial  pleading. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  U  886,  387;    Dec.  Dig.  «=»89(l).] 

8.  Bah.  «b988(1)— Action  on  Rkooonizanci: 

— Plbading. 
Direct  averments  in  the  complaint  of  a  pre- 
liminary hearing  and  a  binding  over  before  the 
Justice,  althougn  desirable,  were  not  essential, 
where  it  averred  that  an  informatioin  waa  filed 
in  the  district  court  by  the  district  attorney 
charging  the  bailed  person  with  the  same  crime 
with  which  she  was  charged  before  the  justice, 
and  that  upon  the  filing  of  the  information  an 
order  was  made  requiring  her  to  appear  for  ar- 
raignment, since  in  a  collateral  proceeding  every 
necessary  preliminary  step  will  be  presumed  to 
have  been  taken. 

[Ed.  Note.— For  other  cases,  see  Bail  Cent 
Dig.  Si  386,  388;    Dec.  Dig.  «=>89a).l 

4.  JuDoiCENT   «s=»495(l)  —  BKotriAKiTT— Pbb- 
mnoTioNB. 

In  a  collateral  proceeding,  every  presump- 
tion is  indulged  in  favor  of  the  district  court  s 
lurisdicticn  and  the  regularity  of  its  proceed- 
ings. 

[Bd.  Note.— For  other  cases,   see  Judgment 
Cent  Dig.  if  549V6,  938;  Dec.  Dig.  es»495(l)l 

5.  Bau.   «9»7&—  Bond  —  Conbtbuotion  —  In 
Favob  of  Subetibs. 

The  liability  of  sureties  on  a  bail  bond  may 
not  be  extended  by  implication  or  presumption 
beyond  the  terms  of  their  ondertakmg,  in  view 
of  the  rAle  that  sureties  are  favorites  of  the 
law. 

fEd.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  H  322r327;  Dec.  Dig.  <S=!>76.] 

6.  Bah.  «=»76— Bond— CoNSTKtJCTioN. 

In  view  of  Comp.  Laws  1907,  |  4988,  pro- 
viding for  admission  of  defendant  before  con- 
viction to  bail  "for  his  appearance  •  *  •  at 
the  couit  tn  which  the  magistrate  shall  be  re- 
quired to  return  the  complaint,"  np<m  his  being 
held  to  answer  after  examination,  etc.,  where 


a  bail  bond  undertook  tliat  defendant  'Vill  ap- 
pear and  answer  the  charge  above  mentioned 
before  said  justice  or  in  whatever  court  it  may 
be  prosecuted,"  (2)  "will  at  all  times  hold  her- 
self amenable  to  the  orders  and  process  of  said 
Justice  court,"  (3)  "if  held  for  trial  will  appear 
and  render  hersdf  in  execution  of  said  orders 
and  process  and  not  depart  without  leave,  or 
until  discharged  aocordmg  to  law,"  and  (4)  '^f 
she  fail  to  perform  either  of  the  conditions  we 
will  pay,"  etc~  a  default  in  failing  to  appear  for 
arraigimient  in  the  district  court  was  default 
within  the  bond. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.  H  809-312,  816-321 ;   Dec  Dig.  <8=376.] 

7.  Bah.  «=98S,   89(1)— Action  on  Recooni- 
zancs— judoiont  or  fobfeitubii— pi.ead- 

INO. 

An  order  or  Judgment  of  forfriture  is  a  pre- 
requisite to  the  maintenance  of  an  action  on  a 
recognisance  or  bail  bond,  and  must  be  allesed 
and  proved. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  U  370,  393;   Dec.  Dig.  <S=983,  89(1).] 

8.  Bau.  4=»S8W— Action  on  RBCoaNizANCB 

— ^PUADINQ    OBDEB    OB    JUDOUIENT   Or    FOB- 
rETTUBB. 

In  an  action  on  a  recognizance  given  for 
bail  of  one  arraigned  before  a  justice,  «  com- 
plaint alleging  defendant  failed  to  appear  for 
arraignment  before  the  district  court,  and  that 
on  the  day  fixed  for  arraignment  and  on  her 
failure  to  appear  "the  court  duly  and  lawfully 
declared  said  bond  forfeited,"  etc.,  was  sufficient 
to  show  a  proper  order  or  judgment  of  forfeiture 
was  made. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  I  393;   Dec.  Dig.  «=>89(1).] 

9.  Bah  ®s»77(2)— J-nooiotNT  fob  FosrEiruBE 
or  Bond— Entby. 

Under  Com[>.  Laws  1907,  f  6007,  requiring 
the  court,  if  "without  sufficient  excuse"  the  de- 
fendant neglects  to  appear  for  arraignment 
etc.,  to  direct  the  fact  to  be  entered  upon  its 
minutes,  and  providing  that  the  undertaking  of 
bail  shsll  thereupon  be  forfeited,  but  if  at  any 
time  before  final  judgment  the  defendant  or  his 
bail  appears  and  sattsfactorily  excuses  his  neg- 
lect, the  court  may  relieve  from  the  forfeiture, 
etc.,  neither  the  ultimate  nor  evidentiary  fact 
that  such  neglect  was  "without  sufficient  excuse" 
need  be  entered  in  the  minutes  in  order  to  found 
upon  the  order  of  judgment  of  forfeiture  an  ac- 
tion to  recover  on  the  recognizance. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent 
Vig.  Si  841-349,  403;  Dec.  £Kg.  «=>77i$).] 

10.  Bah.  «=>84— Action  oh  Rxcoonizanob— 
Defenses. 

It  is  no  defense  to  an  action  on  a  recogni- 
sance that  information  was  not  filed  within  the 
statutory  30  days  after  defendant  had  been 
examined  and  committed;  the  contention  being 
that  this  deprived  the  court  of  power  to  order 
defendant's  appearance  for  arraignment,  and 
hence  invalidated  an  order  of  forfeiture  of  the 
bond,  the  failure  of  the  district  attorney  not 
being  available  in  such  collateral  proceeding. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent 
Dig.  Si  379-381;    Dec.  IMg.  «S=>84.] 

11.  Bail  «s>79(2)— Defenses— Dbniai,  of  Rb- 

UBF     FBOU     FOBFEITUBE— COU.ATEBAI.     AT- 

tack— Action  on  Recognizance. 
Denial  of  motion  of  sureties  on  a  bail  bond 
to  set  aside  the  judgment  or  order  of  forfeiture 
thereof,  under  Comp.  Laws  1807,  S  5U07,  as  to 
relief  from  such  forfeiture,  precludes  them  from 
attaoking  the  validity  or  justice  of  such  order 
or  judgment  of  forfeiture  in  an  action  to  recov> 
er  on  their  recognisance,  that  bmng  a  collateral 


«s»For  other  oases  see  same  topic  anj  KBT-NUUBBR  In  all  Key-Numbersd  Digests  and  Indsyss 
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fffoceeding,  even  if  tbey  are  not  bound  therein 
By  the  order  or  judgment  of  forfeiture  itaell 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  Si  363-866.  369 ;   Dec.  Dig.  «=>79(2).] 

McCarty,  J.,  dissenting. 

Appeal  from  District  Court,  Salt  1**6 
County ;  C.  W.  Morse,  Judge. 

Action  by  the  State  against  P.  A.  Sorensen 
and  another.  From  a  Judgment  for  the 
State,  defendants  appeaL    Affirmed. 

8.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellants.  E.  O.  Leatherwood,  Dlst.  Atty., 
of  Salt  Lake  City,  for  the  State. 

STRAUP,  O.  J.  This  Is  an  action  brought 
to  recover  on  a  recognizance.  Judgment  was 
rendered  for  the  plaintiff.  The  defendants 
appeal.  It  Is  contended  that  the  complaint 
does  not  state  sufficient  facts.  So  far  as 
material  the  substance  of  it  is  that  "on  a 
complaint  duly  and  lawfully  drawn,  signed 
and  made,  diarglng  M.  Mellor  with  the  crime 
of  fieUing  Intoxicating  liquors  wlthoiut  a 
license,  and  duly  and  lawfnUy  filed"  before 
a  named  Justice  of  the  peace,  M.  Mellor  was 
on  the  1st  of  March  1913,  "duly  and  law- 
fully arrested,"  and  that  to  obtain  her  re- 
lease the  defendants  executed  this  b<Hid  or 
undertaking: 

"The  State  of  Utah  t.  M.  Mellor,  Defendant 
Bail  Bond  (Pending  Examination).  Complaint 
upon  oath  haTlng  been  made  and  filed  on  the 

day  of ,  A.  D.  1913,  before  F.  M. 

Bishop,  a  justice  of  the  peace  of  the  No.  2 
precinct,  ol  Salt  Lake  county,  state  of  Utah, 
charing  M.  Mellor  with  the  crime  of  selling 
intoxicating  liquors  without  a  license,  and  the 
said  M.  Mellor  oaring  been  duly  arraigned  upon 
said  complaint,  and  admitted  to  bail  pending 
examination  and  hearing  thereof,  in  the  sum  of 
three  hundred  dollars: 

"Now  therefore,  we,  P.  A.  Sorensen  and  Nels 
J.  Sorensen,  do  hereby  undertake  and  promise 
that  Uie  above-named  M.  Mellor,  defendant;  will 
appear  and  answer  the  charge  above  mentioned 
before  said  justice  or  in  whatever  court  it  ifioy 
be  prosecuted  and  will  at  all  times  hold  herself 
amenable  to  the  orders  and  process  of  said  jus- 
tice's court,  and,  if  held  for  trial,  will  appear 
and  render  herself  in  execution  of  said  orders 
and  process  and  not  depart  without  leave,  or 
until  discharged  according  to  law;  or  if  she 
fail  to  perform  either  of  the  conditions,  we  will 
pay  to  the  state  of  Utah,  in  lawful  money  of  the 
United  States  the  sum  of  three  hundred  dol- 
lars. P.  A.  Sorensen.  [Seal.] 
"N.  J.  Sorensen.    [Seal.] 

"Executed  and   acknowledged  before  me   and 
approved  this  1st  day  of  March,  A.  D.  1913. 
"F.  M.  Bishop,  Justice  of  the  Peace." 

It  then  Is  averred  that  Mellor  was  "there- 
upon released,"  and  that  thereafter,  on  the 
29th  of  May,  1913,  an  Information  was  filed 
in  the  district  court  by  the  district  attorney, 
charging  Mellor  with  the  crime  of  selling 
Intoxicating  liquors  without  a  license;  that 
on  the  1st  of  July,  1913,  an  order  was  made 
and  entered  by  the  district  court  requiring 
Mellor  to  appear  for  arraignment  on  the 
nth  of  July;  that  Mellor  failed  to  appear, 
and  that  on  the  11th  of  July  the  district 
court  "duly  and  regularly  declared  said  bond 
forfeited,"  and  directed  the  district  attorney 


to  Inatitute  proceedings  to  ooUect  Ote  for- 
feiture. 

[1]  It  Is  contended  that  the  complaint  is 
defective  because  It  Is  not  averred  that  the 
complaint  made  before  the  Justice  was  veri- 
fied. The  defendants  by  their  undertaking, 
which  is  made  a  part  of  the  complaint,  re- 
cited that  a  complaint  on  oath  was  made  and 
filed  before  the  Justice.  It  also  Is  alleged 
that  a  complaint  was  "duly  and  lawfully 
drawn,  signed,  made,  and  filed"  before  the 
Justice.  These,  we  think,  where  such  com- 
plaint is  but  collaterally  drawn  In  qiuestion, 
answers  that  objection.  State  v.  Lagonl,  30 
Mont  472,  76  Paa  1044. 

[2]  It  next  Is  contended  that  the  com- 
plaint is  Insufficient  because  it  is  not  averred 
that  the  crime  of  selling  intoxicating  liquors 
was  committed  in  Salt  Lake  county,  and 
hence  not  shown  that  the  Jostloe,  a  pre- 
duct  Justice  of  that  connty,  had  Jurisdiction 
of  tbe  offense.  While  It  was  essential  to 
here  aver  that  Mellor  was  legally  in  ens- 
tody,  properly  (barged  with  a  public  offense 
and  was  discharged  by  reason  of  the  giv- 
ing of  the  bond,  still  the  facts  with  respect 
to  such  matters  were  not  required  to  be  aver- 
red in  detail,  nor  was  it  requisite  that  the 
offense  be  described  or  designated  with  sn<^ 
partloularity  as  Is  required  in  an  initial 
pleading.  Holcombe  v.  State,  99  Ala.  1S5, 
12  South.  794;  United  States  v.  Dunbar,  83 
Fed.  151,  27  G,  O.  A.  488;  Vaughan  v.  Cand- 
ler, 113  Ga.  9,  38  B.  E.  852;  State  v.  Ran- 
dolph, 22  Mo.  474;  Allen  v.  Commonwealtb 
(Ky.)  73  S.  W.  1027. 

[3, 4]  It  further  is  urged  that  the  com- 
plaint Is  defective  because  It  is  not  averred 
that  Mellor  had  a  preliminary  hearing  before 
the  Justice  or  that  she  was  held  to  answer. 
It  might  be  better  pleading  had  that  been 
averred.  It,  however,  Is  averred  that  an 
Information  was  filed  In  the  district  court 
by  the  district  attorney,  charging  Mellor 
with  the  same  crime  with  which  she  was 
charged  before  the  Justice,  and  that  npon  the 
ffilng  of  the  Information  an  order  was  made 
requiring  her  to  appear  -for  arraignment 
Every  presumption  is  indulged  In  the  dis- 
trict court's  Jurisdiction  and  In  the  regu- 
larity of  its  proceedings,  and,  until  the  con- 
trary appears  by  the  record,  or  otherwise 
is  rebutted  by  competent  evidence,  it  will 
be  presumed  in  this,  a  collateral  proceed- 
ing, that  every  st^  necessary  to  the  filing 
of  the  information  and  the  making  of  the 
order  was  properly  taken,  and  all  that  was 
required  to  be  done  In  such  particular  was 
dona  In  view  of  this,  direct  averments  of 
a  preliminary  hearing,  and  a  binding  over 
were  not  essential.  Jennings  v.  State,  13 
Kan.  80;  Bemhamer  v.  State,  123  Ind.  577, 
24  N.  B.  509. 

[1,6]  It  further  is  urged  that  the  com- 
plaint does  not  show  any  breach  of  the  recog- 
nizance. In  this  respect  It  Is  argued  that 
the  ball  bond  was  given  only  for  Heller's 
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appearance  In  tbe  Jastlce  court,  and  to  hold 
berself  amenable  only  to  tbe  orders  and 
processes  of  that  court;  and  hence  Mel- 
lor's  alleged  failure  to  appear  In  tbe  district 
conrt  for  arraignment  was  not  a  default 
or  breach  within  tbe  terms  of  the  bond. 
WhUe  this  bond,  let  It  be  conceded,  is  In  some 
respects  ambiguous,  and  as  a  form  Is  not 
to  be  commended,  still  If  from  Its  language 
the  Intent  of  tbe  parties  may  be  ascertained 
to  obligate  tbe  defendants  for  Mellor's  ap- 
pearance In  tbe  district  court,  then  ought 
they  to  be  held  liable  for  such  a  breach? 
The  statute  (Comp.  Laws  1907,  i  4988)  pro- 
Tides  that: 

"If  the  offense  is  bailable,  the  defendant  may 
be  admitted  to  bail:  Before  convictiMi— (1)  For 
his  apikearance  before  the  masistrate  on  the  ex- 
amination of  the  charge,  before  being  held  to 
answer;  (2)  to  appear  at  the  court  to  which 
the  magistrate  shaU  be  required  to  return  the 
complaint,  upon  the  defendant  being  held  to 
answer  after  examination :  (3),  after  information 
filed  or  indictment  found,  either  before  war- 
rant is  issued  for  his  arrest  or  upon  any  order 
of  the  court  committing  liim  or  enlarging  the 
amount  of  baU,  or  upon  his  being  surrendered 
by  his  ball  to  answer  the  information  or  indict- 
ment In  the  court  in  which  it  is  filed  or  found, 
or  to  which  it  may  have  been  transferred  for 
trial." 

Under  the  familiar  rule  that  sureties  are 
favorites  of  the  law,  the  liability  of  these 
defendants  by  implication  or  presumption 
may  not  be  extended  beyond  the  terms  of 
tbelr  nndertaUng  and  contract.  While,  as  Is 
seen,  the  bond  is  labeled  "ball  bond  pending 
examination,"  yet,  because  of  the  statute 
and  of  the  language  in  tbe  body  of  the  bond 
respecting  the  defendants'  promises  and  un- 
dertakings, It  is  apparent  that  tbe  bond  was 
Intended  to  be  a  continuing  bond,  and  that 
the  defendants  not  only  bound  themselves  for 
Mellor's  appearance  before  the  magistrate  on 
the  examination,  but  also  for  her  appear- 
ance in  the  district  court  if  she  be  held  to  an- 
swer after  examination.  By  their  ovm  lan- 
guage tbey  undertook  and  promised  that 
Mellor:  (1)  "Will  appear  and  answer  the 
charge  above  mentioned  before  said  Justice 
or  in  whatever  court  it  may  be  prosecut- 
ed;" (2)  "will  at  aU  times  bold  herself 
amenable  to  the  orders  and  process  of  said 
Justice  court;"  (8)  "if  held  for  trial  will  ap- 
pear and  render  herself  In  execution  of  said 
orders  and  process  and  not  depart  without 
leave,  or  until  discharged  according  to  law ;" 
and  (4)  "if  lAe  fail  to  perform  either  of  the 
conditions  we  will  pay,"  etc.  From  this  lan- 
guage it  is  argued  that  tbe  defendants  un- 
dertook that  Mellor  would  hold  herself  ame- 
nable only  to  the  "orders  and  process  of  the 
Justice  court";  that  no  default  of  any  such 
order  or  process  is  alleged,  and  that  the  de- 
fault which  is  alleged — ^failure  to  appear  for 
arraignment  in  the  district  court — constitut- 
es a  default  of  an  order  of  tbe  district  court 
and  not  of  tbe  Justice  court,  and  bence  such 
default  Is  not  within  the  terms  of  the  bond. 
The  defendants,  however,  expressly  under-. 


took  that  Mellor,  'If  held  for  trial,  will  ap- 
pear and  render  herself  in^  execution  of  said 
orders" — ^let  it  be  conceded  orders  of  the 
Justice  court  But  the  order  holding  Mellor 
for  trial  and  requiring  her  to  appear  and 
answer  in  the  district  court  is  an  order  of 
the  Justice  court,  and  one  as  to  which  the 
defendants  promised  and  undertook  Mellor 
would  hold  herself  amenable.  It  Is  not  by 
a  strict,  but  only  by  a  strained,  construc- 
tion, that  the  bond  can  be  given  any  other 
meaning.  Thus,  when  the  information  was 
filed  in  the  district  court  and  an  order  there 
niade  requiring  Mellor  to  appear  for  arraign- 
ment, and  when  she  failed  to  appear,  sh9  not 
only  made  default  of  tbe  district  court's  or- 
der, but  also  of  tbe  Justice's  order  holding 
her  for  trial  aqd  requiring  her  to  appear  In 
the  district  court,  and  there  answer  the 
charge. 

[7, 1]  It  undoubtedly  Is  the  role  that  an 
order  or  Judgment  at  forfeiture  is  a  pre- 
requisite to  the  maintenance  of  an  action  on 
a  recognizance  or  bail  bond,  and  must  be 
alleged  and  proved.  It  Is  alleged  that  Mel- 
lor failed  to  appear  for  arraignment,  and  that 
on  the  day  fixed  for  the  arraignment  and  up- 
on her  failure  to  appear  "the  court  duly  and 
lawfully  declared  said  bond  forfeited,"  and 
directed  the  district  attorney  to  institute  pro- 
ceedings to  collect  the  forfeiture.  It  is  con- 
tended that  these  allegations  were  insufficient 
to  show  that  a  proper  order  or  Judgment  of 
forfeiture  was  made.  For  reasons  presently 
stated  we  think  tbey  are  sufficient  We  thus 
are  of  tbe  ofdnion  that  tbe  demurrer  was 
properly  overruled. 

Questions  are  raised  as  to  evidence.  The 
state  put  in  evidence  the  transcript  of  the 
Justice's  record  in  the  case  of  State  v.  Mel- 
lor, transmitted  to  tbe  district  court  on  the 
22d  of  April,  1913,  which,  among  other  things, 
showed  a  verified  complaint  filed  before  the 
Justice  charging  Mellor  with  selling,  without 
a  license,  intoxicating  liquors  In  Salt  Lake 
county,  the  ball  bond  sued  on,  the  preliminary 
examination  before  tbe  Justice  and  binding 
Mellor  over  to  the  district  court  and  holding 
her  to  there  appear  and  answer  the  charge, 
the  Information  filed  in  the  district  court  by 
tbe  district  attorney  on  tbe  29tb  of  May, 
1913,  the  order  made  by  the  district  court 
requiring  Mellor  to  appear  for  arraignment 
on  tbe  11th,  and  minutes  of  tbe  court  made 
on  the  11th  that  "this  being  the  time  here- 
tofore fixed  for  the  arraignment  of  the  de- 
fendant herein  (State  of  Utah  v.  Mellor),  the 
district  attorney  being  present  and  neither 
the  defendant  nor  her  attorney  being  present 
on  motion  of  the  district  attorney  It  is  or- 
dered that  tbe  bond  of  the  defendant  be,  and 
the  same  is,  hereby  declared  forfeited,  and 
the  district  attorney  is  directed  to  bring  suit 
for  the  recovery  of  said  bond."  It  Is  dalmed 
that  though  the  allegation  of  forfeiture  be 
held  Bufltdent,  yet  the  evidence  does  not  show 
a  sufficient  Judgment  or  order  of  forfeiture. 
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Tbls,  because  of  the  statute  (Comp.  Laws 
1907,  f  6007),  wMoh  provides: 

"If,  without  sufficient  excuse,  the  defendant 
neglects  to  appear  for  arraignment  or  for  trial 
or  judgment,  or  upon  any  other  occasion  when 
his  presence  in  court  may  be  lawfully  required, 
or  to  surrender  himself  in  execution  of  the 
judgment,  the  court  must  direct  the  fact  to  be 
entered  upon  its  minutes,  and  the  undertaking 
of  bail,  or  the  money  deposited  instead  of  bail, 
as  the  case  may  be,  shnll  thereupon  be  declared 
forfeited.  But  if  at  any  time  before  the  final 
adjournment  of  the  court,  the  defendant  or  his 
bail  appears  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the 
undertaking  or  the  deposit  to  be  discharged  up- 
on such  terms  as  may  be  just." 

[9]  "Bf  reason  of  tbe  statute  It  Is  argued 
that  a  good  order  or  judgment  of  forfeiture 
requires  a  recital  of  facts  in  tbe  minutes 
showing  that  Mellor  "without  sufficient  ex- 
cuse" neglected  to  appear ;  and  as  tbe  prored 
order  contains  no  such  recital,  no  action  can 
be  founded  upon  It  The  statute,  undoubted- 
ly, requires  the  fact  to  be  entered  In  the 
minutes  that  the  defendant  failed  or  neglect- 
ed to  appear,  etc.,  and  that  the  bond  was 
declared  forfeited.  But  we  do  not  think 
that  either  the  ultimate  or  evidentiary  fact 
that  such  failure  or  neglect  was  "without 
sufficient  excuse"  was-  also  required  to  be 
entered  in  the  minutes.  State  t.  Austin,  141 
Mo.  481,  43  8.  W.  165;  People  v.  Bennett,  136 
N.  y.  482,  82  N.  B.  1044;  McGulre  v.  State, 
124  Ind.  686,  23  N.  B.  85,  26  N.  B.  11;  Banta 
T.  People,  63  IlL  434;  People  t.  Tidmarsh, 
113  111.  App.  153.  That  a  nonappearance  Is 
Inexcusable  could,  so  far  as  the  state's  show- 
ing, be  deduced  In  most  Instances  only  from 
the  defendant's  failure  or  neglect  to  appear. 
Whether  such  failure  or  neglect  Is  excusable 
U  something  resting  peculiarly  within  the 
^pwledge  of  the  defendant  and  not  of  the 
state;  hence  tbe  provision  of  the  statute,  that 
before  the  final  adjournment  of  the  court  the 
defendant  or  his  bondsmen  may  appear  and 
satisfactorily  excuse  the  neglect  and  thus 
cause  the  forfeiture  to  be  vacated. 

[10]  The  statute  requires  an  Information  to 
be  filed  within  30  days  after  a  defendant 
has  been  examined  and  committed.  The 
record  of  the  case  of  State  of  Utah  r.  Mel- 
lor, put  in  evidence  by  the  plaintifl,  shows 
that  the  information  was  not  filed  within  that 
time.  For  this  reason  It  Is  contended  that 
the  court,  upon  the  filing  of  the  InformatlcHi, 
was  without  power  to  order  Mellor's  appear- 
ance for  arraignment,  and  henoe  that  the 
order  of  forfeiture  Is  of  no  effect  .Such  fail- 
ure of  the  district  attorney  cannot  aid  the  de- 
fendants in  this,  a  collateral  proceeding. 
State  y.  Lagonl,  supra. 

[11]  The  defendants,  by  their  answer,  with 
great  particularity,  averred  that  Mellor  at 
all  times  was  a  resident  of  Salt  Lake  Oty, 
and  resided  within  four  blocks  of  the  build- 
ing where  tbe  district  court  was  held;  that 
she  had  counsel  of  record  who  also  maintain- 
ed  bis  office  within  three  blocks  of  the  bnlld- 


Ing;  that  she  and  h&c  counsel  were  at  no  Ume 
during  any  of  the  proceedings  absent  from 
Salt  Lake  City;  that  both  had  telephones 
and  by  such  and  other  means  could  readily 
have  been  notified  of  the  filing  of  the  infor- 
mation and  of  the  order  requiring  Mellor  to 
appear  for  arraignment;  that  upon  the  filing 
of  an  information  and  fixing  a  day  for  a 
defendant's  arraignment  It  had  been  the  long- 
established  custom  and  practice  of  the  oonrt 
to  notify  the  defendant  or  his  counsel  of  the 
day  so  fixed,  but  no  notice  of  the  filing  of 
the  information  nor  of  fixing  the  day  tor 
the  arraignment  was  given  MeUor  or  her 
counsel,  or  either  of  the  defendants^  and 
that  none  had  notice  or  knowledge  whatever 
of  the  filing  of  the  information  nor  of  the 
making  of  the  order  until  the  commencement 
of  this  action,  and  that  Mellor,  at  all  times, 
was  ready  and  willing  to  appear  in  the  dis- 
trict court  whenever  her  appearance  was  re- 
quired, and  failed  to  appear  solely  for  the 
reason  that  she  and  her  counsel  both  wera 
without  notice  or  knowledge  that  she  was  re- 
quired to  appear.  But  it  was  Indisputably 
shown  that  after  this  suit  was  conunenoed, 
and  while  it  was  pending,  Mellor  and  these 
defendants.  In  pursuance  of  section  6007,  ap- 
peared before  the  criminal  division  of  the 
court,  and  on  motion  and  by  affidavits  upon 
all  of  the  grounds  of  excusable  neglect  s^ 
forth  in  the  answer  herein,  asked  that  the 
order  or  Judgment  of  forfeiture  be  vacated, 
which  motion,  upon  a  hearing  had  before 
that  court  was  before  the  trial  of  this  ac- 
tion denied.  Now,  on  the  trial  herein,  the 
defendants  ofllered  evidence  in  support  of  the 
allegations  of  their  answer,  which,  upon  ob- 
jections of  the  state,  was  refused.  Com- 
plaint is  made  of  the  ruling.  It  evidently 
was  made  on  the  theory  that  the  record  ot 
the  forfeiture  of  the  recognizance  was  con- 
clusive evidence  of  the  breach  and  could  not 
be  Impeached  by  extrinsic  evidence ;  and,  fur- 
ther, that  the  matters  so  set  up  in  the  answer 
and  offered  to  be  proved  were  determined  and 
adjudicated  on  the  motion  heretofore  referred 
to.  We  think  the  nillng  right  State  v.  mnd- 
man,  160  Ind.  686.  66  N.  B.  911;  People  v. 
Wolf,  16  CaL  385;  McNamara  v.  People,  183 
111.  164,  66  N.  B.  626;  State  v.  Hines,  37  Okl. 
198,  131  Pac.  688,  Ann.  Gas.  1915B,  431. 
Thus,  whatever  the  truth  may  be  as  to  the 
matters  set  up  in  the  answer,  or  tbe  legal 
effect  of  them,  was  not  open  to  further  litiga- 
tion in  this  proceeding.  Though  It  should 
be  said  that  the  defendants  were  not  conclu- 
sively bound  by  the  Judgment  or  order  of  for- 
feiture Itself,  they  certainly  were  bound  by 
the  adjudication  made  on  their  own  motion  to 
set  the  judgment  or  order  aside,  and  hence 
were  estopped  from  assailing  It  In  thia,  a 
collateral  proceeding. 

Tbe  order,  therefore,  is  that  the  Judgment 
of  the  oonrt  below  be  affirmed,  witb  oosU. 

VBIOK,  J„  concoxa. 
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McOABTZ,  J.  (dlsaentlng).  I  tblnk  tbe 
court,  under  Oie  facts  and  circumstances  dis- 
closed by  the  lecord,  abused  Its  discretion  in 
refusing  to  set  aside  the  forfeiture.  I  am 
also  of  the  opinion  that  we  are  not  precluded 
by  any  recognized  or  known  rale  of  law  of 
this  jurisdiction  from  condderlng  the  ques- 
tion. 

The  only  theory  upon  which  the  claim  can 
be  maintained  that  appellants  are  precluded 
and  estopped  from  assailing  the  order  over- 
ruling the  motion  to  set  aside  the  forfeiture 
Is  that  the  order  is,  in  contemplation  of  law, 
a  Judgment  from  which  an  appeal  could  be 
taken.  Our  statute  defines  a  Judgment  as 
"a  final  determination  of  the  rights  of  parties 
In  actions  or  proceedings."  Comp.  Laws 
1907,  i  8183.  Clearly  neither  the  for^ 
felture  nor  the  order  overruling  the  motion 
to  set  aside  was  "a  final  determination  of  the 
rights"  of  either  the  appellants  or  the  state 
In  this  matter.  If  either  of  these  orders  has, 
or  the  two  combined,  have  the  force  and  ef- 
fect of  a  final  Judgment  or  order,  and  such 
Is  the  logic  of  the  prevailing  opinion,  as  I 
construe  It,  then  It  necessarily  follows  that 
when  the  order  denying  appellants'  motion 
to  set  aside  the  forfeiture  was  made  the 
state  was  entitled  to  have  an  execution  is- 
sued and  sufficient  of  appellants'  property 
not  exempt  from  execution  levied  upon  and 
sold  to  satisfy— pay  off— the  Judgment  of  for- 
feiture, and  the  bringing  of  the  suit  on  the 
bond  was  a  vain  and  useless  thing.  No  such 
doctrine  Is  contended  for  by  the  state  or  ex- 
pressly aimounced  in  the  (pinion,  but  the  log- 
ic of  the  opinion  and  the  conclusions  therein 
announced  seem  to  me  to  lead  to  such  a  re- 
sult; otherwise  sureties  on  bonds  of  the  Und 
here  Involved  are  denied  their  constitutional 
right  to  have  orders  forfeiting  such  bonds  re- 
viewed and  considered  on  appeal.  Suppose, 
for  Illustration,  appellants  had  appealed  to 
this  court  from  the  order  denying  their  mo- 
tion to  set  aside  the  forfeiture  only,  and  the 
state  had  moved  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  taken  from  a  final 
Judgment  or  order,  I  do  not  think  it  is  even 
problematical  respecting  the  position  this 
court  would  have  taken.  Under  such  circum- 
stances we  would.  In  all  probability,  have 
dismissed  the  appeal,  and  In  doing  so  Invited 
appellants'  attention  to  the  fact  that  the  or- 
der of  forfeiture  is  in  no  sense  a  final  Judg- 
ment or  order,  that  their  liability  or  non- 
liability on  the  bond  had  not  yet  been  Judi- 
cially determined,  and  hence  there  was  noth- 
ing upon  whldi  to  base  an  appeal. 

For  the  reasons  stated,  I  am  of  the  opinion 
that  the  Judgment  of  the  lower  court  should 
be  reversed,  with  directions  to  that  court  to 
grant  a  new  triaL 


BROADBENT  v.  DENVER  &  B,  G.  RY.  00. 
(No.  2840.) 

(Supreme  Court  of  Utah.     Oct.  6,  1916.     Re- 
heating Denied  Nov.  23,  1916.) 

I.'Apfeai,  awd  Sbbob  «=»160(1)  —  Right  of 
Rbvibw— Pebsons  Entitled  —  Interest  in 
Sttbject-Matteb. 
Where  claims  against  a  railroad,  which 
plaintiff  claimed  were  assigned  to  him  to  sue, 
were  assigned  to  another  who  sued  the  railroad, 
which  settled  with  the  subsequent  assignee,  tak- 
ing an  indemnity  bond  holding  it  harmless 
at^idnst  plaintiff's  demands,  and  thereafter  plain- 
tiS  sued  the  railroad  and  recovered  on  the  claims 
no  more  than  the  settlement,  plaintifC  was  not 
entitled  to  have  defendant's  appeal  dismissed  on 
the  ground  that  any  further  litigation  of  the 
claims  by  defendant  involved  merely  a  question 
of  whether  plaintiff  or  the  subsequent  assignee 
was  the  rightful  owner,  and  hence  defendant 
was  no  longer  the  real  party  in  interest. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  934,  946;  Dec.  Dig.  <S=> 
150(1).] 

2.  Attobnkt  and  Oubnt  «s>183— Attobnet'b 

lilBN. 

Under  Comp.  Laws  1907,  {  135,  givbg  an 
attorney's  lien  "from  the  commencement  of  an 
action  or  the  service  of  an  answer  containing 
a  counterclaim,"  which  lien  "cannot  be  affected 
by  any  settlement  between  the  parties  before 
or  after  judgment,"  an  attorney  has  a  lien  on  a 
cause  of  action  only  "from  the  commencement  of 
an  action,"  etc.,  as  stated  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient.  Cent.  Dig.  |  385 ;   Dec  Dig.  <8=183.] 

3.  Appeal  and  Ebbob  «=9l064(l)— Habuless 
Eebob— Instbtjctiosts. 

An  instruction  that  an  attorney's  lien,  relied 
on  by  plaintiff,  attached  upon  employment  rath- 
er than  upon  bringing  of  action  by  die  attorney 
claiming  the  lien  as  specified  in  Comp.  Laws 
1907,  I  135,  was  not  prejudicial  to  defendant, 
where  the  settlement  of  the  cause  of  action  by 
defendant,  with  notice  of  and  in  disregard  of 
such  Uen,  took  place  after  action  had  l>een  com- 
menced by  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;  Dea  Dig.  <3=9l064a); 
Trial,  Cent  Dig.  H  475,  528,  653.] 

4.  Appeal  and  Ebbob  4=»544(1)  —  Contents 
or  Recobd— Denial  or  Chanok  of  VENti;E. 

Under  Comp.  Laws  1907,  {  3283,  as  to  what 
Is  deemed  excepted  to  without  a  bill  of  excep- 
tions, and  Laws  1911,  c.  94,  as  to  how  the  judg- 
ment roll  is  made  up,  denial  of  motion  for  change 
of  venue  will  not  be  considered  on  appeal  unless 
made  to  appear  by  bill  of  exceptions;  such  rul- 
ing not  being  of  the  judgment  roll  without  a 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  2412,  2417 ;  Dec.  Dig.  <8=» 
644(1).] 
6.  ATTOBNBT  and  OlISNT  «=3>20— AfPEABINa 

fob  Advbbse  Pabtibs. 
Where  claims  against  a  railroad,  which 
plaintiff  claimed  were  assigned  to  him  to  sue, 
were  assigned  to  another  who  sued  the  railroad, 
which,  with  knowledge  of  plaintiff's  claim,  set- 
tled with  the  subsequent  assignee,  taking  an  in- 
demnity bond  holding  it  harmless  against  plain- 
tiff's demands,  the  attorney  for  the  subsequent 
assignee  had  a  ri^t  to  appear  for  the  railroad 
in  the  action  against  it  by  plaintiff,  the  trial 
chiefly  Involving  the  issue  of  wliether  plaintiff 
or  such  assignee  had  the  better  title,  since  there- 
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by  the  attorney  did  not  appear  on  both  sides  of 
an  adverse  proceeding  or  take  antagonistic  po- 
sitions. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  If  27,  29;   Dec.  Dig.  «=»20.] 

6.  E>viDENCK  «=>220(1)— Admissions— AcQxn- 
BSCKNCB  —  Statements  ijn  Pbesencx  or 
Pabtt. 

Where  plaintiff's  rights  rested  on  parol,  tes- 
timony of  things  said  and  done  in  his  presence 
respecting  the  assignment  to  him  of  the  claims 
sued  on  was  properly  received,  either  as  direct 
evidence  of  the  fact  or  as  direct  or  indirect  ad- 
missions of  a  fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  771,  782-785;  Dec  Dig.  «=» 
220(1).] 

7.  Tbiai,  €=»267(1)— Instbuotions— Rbqukst 
— Repetition. 

Striking  from  a  requested  instruction  matter 
which  is  but  repetition  or  restatement  of  other 
matter  therein  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  668-671;   Dec.  Dig.  <g=»267(l).) 

Appeal  from  District  Court,  Wasatch 
County;    A.  B.  Morgan,  Judge. 

Action  by  Sylvester  Broadbent  against  tbe 
Denver  &  Rio  Grande  Railway  Company. 
Fr(Hn  a  Judgment,  both  parties  appeal.  Ai- 
flrmed  on  both  appeals. 

W.  D.  Rlter,  G  L.  Olson,  and  Thos.  Ifario- 
neauz,  all  of  Salt  Lake  City,  for  appellant 
E.  A.  Walton,  of  Salt  Lake  CITy,  and  A.  O. 
Hatch,  of  Heber,  for  respondent 

STRAtJP,  C.  J.  The  plaintiff  and  twelve 
or  more  other  sheep  owners  at  or  near  Heber 
City  claimed  damages  against  tbe  defendant 
by  reason  of  its  alleged  failure  or  neglect  to 
provide  cars  for  the  transportation  of  sheep 
to  Eastern  markets.  He  alleged  that  ten  of 
them  had  assigned  their  claims  to  Mm. 
These  be  set  forth  in  his  complaint  in  sep- 
arate counts.  He  dismissed  as  to  six.  We 
are  therefore  concerned  only  with  four.  A 
verdict  was  rendered  in  plaintiff's  favor  on 
two  and  In  favor  of  the  defendant  on  two. 
The  defendant  appeals,  and  the  plaintiff 
cross-appeals. 

The  loss  occurred  In  the  fall  of  1910.  The 
two  claims  on  which  the  plaintiff  recovered 
were  assigned  to  him  in  writing  In  Febru- 
ary, 1911.  He  C(»tend8  the  other  two  were 
assigned  to  him  orally  and  by  the  assignors 
turning  over  papers  to  him  respecting  the 
claims  and  directing  him  to  prosecute  them  to 
judgment  As  contended  by  the  plaintiff,  he. 
In  pursuance  of  the  assignments,  and  with 
tbe  knowledge  and  consent  of  the  assignors, 
employed  counsel  to  prosecute  the  claims, 
agreeing  to  pay  him  for  his  services  10  per 
cent  of  the  claims  at  all  events  and  40  per 
cent  of  the  amount  recovered,  and  incurred 
$30  or  |40  expenses  in  looking  up  evidence 
and  otherwise  spending  time  In  looking  after 
the  claims.  In  December,  1912,  the  four  as- 
signors of  the  plaintiff,  together  with  other 
claimants,  assigned  their  claims  to  another 
who  employed  other  counsel  on  a  contingent 
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fee  of  50  per  cent,  of  the  amount  recovered 
by  settlement  or  judgment  and  who,  on  the 
claims  so  assigned,  commenced  an  action 
against  the  defendant  in  June,  1913.  Hie 
plaintiff,  through  his  counsel,  also  commenc- 
ed an  action  in  September,  1913,  on  the 
claims  assigned  to  him.  In  November.  1914, 
the  defendant  with  knowledge  and  notice  of 
the  alleged  prior  assignments  to  the  plaintiff 
and  of  the  iwndency  of  his  action  thereon, 
settled  with  the  subsequent  or  second  as- 
signee. Including  the  claims  assigned  to  tbe 
plaintiff,  and  took  from  him  a  release  and 
discbarge,  and  also  an  indemnity  Imnd  hold- 
ing the  defendant  harmless  against  demands 
of  the  plaintiff.  The  plaintiff  thereafter 
brought  his  case  on  for  trial  aa  ttaongji  no 
settlement  had  been  made. 

The  defendant  among  other  things,  pleaded 
the  release  and  settlement  in  satisfaction  and 
bar.  The  plaintiff  replied  that  the  subsequent 
assignments  were  made  with  knowledge  ot 
the  prior  assignments,  and  that  the  settlement 
was  made  by  the  defendant  with  knowledge 
and  notice  thereof  and  of  plaintiff's  alleged 
ownership  of  the  four  dalms  and  of  the 
pendency  of  his  action,  and  that  such  settle- 
ment was  subject  thereto  and  to  an  attor- 
ney's lien  for  services  rendered  in  tbe  action 
brought  by  plaintiff. 

The  attorney  representing  the  second  as- 
signee appeared  at  the  trial  of  plalntitTs 
case,  and,  against  his  objection,  represented 
the  defendant 

[1]  Since  the  plaintiff,  on  the  two  dalms 
upon  which  he  prevailed,  recovered  no  more 
than  tbe  settlement  (and  as  to  one  less  than 
the  settlement),  the  plaintiff  contends  that 
any  future  prosecution  of  them  by  the  de- 
fendant involves  merely  a  question  of  wheth- 
er the  plaintiff  or  the  second  assignee  is  the 
rightful  holder  of  the  claims,  and  benoe  the 
defendant  no  longer  is  the  real  party  in  in- 
terest Upon  that  ground  a  motion  is  made 
by  the  plaintiff  to  dismiss  the  d^endantfs 
appeal.  For  reasons  presently  to  be  stated, 
and  In  conuection  with  views  to  be  expressed 
upon  another  question,  we  think  the  motion 
should  be  overruled. 

Evidence  was  given  by  the  plaintlfl  to  sup- 
port bis  contentions  that  two  of  the  claims 
were  assigned  to  him  in  writing  and  two 
orally  and  by  the  assignors'  turning  papers 
over  to  him  and  directing  him  to  prosecute 
them  to  judgment  and  that  he,  with  the 
knowledge  and  consent  of  the  aasignors,  em- 
ployed counsel  at  an  agreed  price  of  10  per 
cent,  of  the  claims  at  all  events  and  40  per 
cent,  contingent  on  the  amount  of  recovery. 
The  defendant  gave  evidence  to  show  that 
the  assignments  were  made  on  condition  that 
the  terms  of  employment  of  the  attorney 
should  be  satisfactory  to  the  assignors,  and 
that  tbe  terms  made  by  plaintiff  were  not 
satisfactory  and  not  agreed  to,  and  that  aft- 
er the  alleged  assignments  to  the  plaintiff. 
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and  before  tbe  aastgnments  to  the  second 
assignee,  the  plaintiff  and  his  attorney  re- 
leased the  assignors  from  all  obligations  and 
consented  to  the  second  assignments.  That 
was  denied  by  the  plaintiff  and  his  attorney ; 
the  attorney  testifying  that  his  transactions 
were  had  and  his  employment  entered  Into 
entirely  with  the  plaintiff  as  the  assignee 
of  the  claimants,  and  that  he  looked  alone 
to  him  for  directions  and  instructions  In  the 
premises. 

With  respect  to  these  contentions  the  conrt 
charged  that,  unless  absolute  and  complete 
assignments  were  made  to  the  plaintiff,  he 
could  not  recover  anything,  nor,  though  as- 
signments were  made,  if  the  assignors  there- 
after were  released,  nor  if  the  assignments 
were  made  on  condition  that  the  terms  of  em- 
ployment of  plaintiff's  counsel  were  to  be 
satisfactory  to  the  assignors  and  that  they 
had  not  agreed  nor  assented  to  them.  The 
court  also  charged  that.  If  the  assignors  au- 
thorized the  plaintiff  to  employ  counsel  to 
prosecute  the  claims  assigned  to  plaintiff, 
and  that  counsel  was  employed,  "then  you 
are  Instructed  that  as  to  any  cause  of  ac- 
tion, said  A.  C.  Hatch  [plaintlfTs  counsel] 
would  hare  a  Hen  thereon  for  the  amount  of 
his  agreed  compensation',"  and  that  In  such 
erent  the  plaLitlff's  assignors  had  not  the 
right  to  reassign  the  causes  of  action  so  as 
to  release  the  attorney's  lien,  and  that  the 
assignors  thereafter  could  not  settle  with 
the  defendant  so  as  to  release  It  from  a  lia- 
bility to  pay  the  agreed  compensation  of  the 
attorney  unless  he  himself  released  it  or  as- 
sented to  the  subsequent  assignments.  Com- 
plaint is  made  of  what  the  court  said  on  tbe 
question  of  an  attorney's  lien. 

[2]  It  is  urged  that  it  ia  not  In  accordance 
with  the  statute  (Comp,  Laws  1907,  f  1.^ 
which  gives  an  attorney's  lien  "from  the 
commencement  of  an  action,"  or  the  service 
of  an  answer  containing  a  counterclaim,  and 
which  "cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after  Judg- 
ment" We  think  the  contention  well  found- 
ed. As  the  court  put  it  if  the  attorney,  with 
authority,  was  employed  in  the  case  to  prose- 
cute the  action,  that  gave  him  a  lien  for  his 
agreed  compensation.  But  Hie  statute  de- 
claring when  an  attorney  has  a  lien,  and, 
when  It  attaches,  declares  it  to  be  "from  the 
commencement  of  the  action."  So  In  such 
particular  the  Jury  were  misdirected. 

[3]  But  wherein  did  that  harm  the  de- 
fendant? Had  the  settlement  been  made  be- 
fore the  plaintiff  commenced  his  action,  or 
were  the  evidence  as  to  that  in  conflict  then, 
of  course,  such  a  chaise  would  be  Injurious. 
Here,  however.  It  is  indisputably  shown  that 
the  settlement  was  made  after  the  plaintiff 
had  commenced  his  action,  and  with  knowl- 
edge and  notice  of  the  prior  claimed  assign- 
ments to  the  plaintiff  and  of  the  pendency 
of  his  action  and  of  his  attorney's  appearance 
in  the  cause.  All  that  is  stipulated.  Thus, 
If  the  plaintiff  rightfully  had  a  cause  when 


he  cbmmenoed  It  then,  indisputably,  his  at- 
torney, If  employed  with  authority  upon  an 
agreed  compensation,  had  a  Hen  on  the  cause 
of  action  which  could  not  be  affected  by  set- 
tlement either  before  or  after  judgment 
without  the  attorney's  consent  or  release. 
Since,  therefore,  tbe  court  bound  the  Jury 
before  finding  anything  for  tbe  plaintiff  to 
find  that  absolute  and  complete  assignments 
had  been  made  to  him,  that  they  had  not 
been  released,  and  that  neither  he  nor  his 
counsel  had  consented  to  the  subsequent  as- 
signments, and  that  plaintiff's  attorney  was 
employed  with  authority -and  consent  of  the 
assignors,  and  since,  without  dispute,  and  up- 
on the  stipulation  of  the  parties,  the  settle- 
ment was  made  after  the  plaintiff  had  com- 
menced his  action  and  with  knowledge  and 
notice  of  his  claimed  assignments,  and  the 
pendency  of  his  action  and  his  attorney's 
appearance  in  the  case,  the  charge  that  tbe 
plaintiff's  attorney  In  effect  bad  a  lien  be- 
fore the  ccnnmeucement  of  plalntUTs  action 
could  not  and  did  not  do  any  harm. 

Something  is  said  on  questions  of  laches 
and  estoppels  on  behalf  of  the  plaintiff  and 
his  attorney  because  of  their  delay  until  Sep- 
tember, 1918,  before  commencing  an  action. 
Such  matters  are  not  pleaded  nor  did  the 
defendant  ask  to  go  to  the  Jury  on  them. 
We  thus  as  to  that  have  only  argument,  but 
neither  issues  nor  findings. 

[4]  So,  too,  is  It  argued  that  the  court 
erred  In  denying  the  defendant's  motion  for 
a  change  of  venue.  There  is  not  anything 
made  to  appear  by  the  bill  of  exceptions,  the 
only  proper  record  to  show  such  matters, 
that  such  a  motion  or  ruling  was  made,  or 
that  any  proceedings  were  had  respecting 
such  a  question.  The  defendant  contends 
that  they  are  of  the  Judgment  roll  without 
a  bill.  Under  the  statute  (Comp.  Laws  1907, 
{  3283;  Laws  1911,  p.  1B6)  it  la  clear  tbat 
they  are  not 

[6]  Now,  as  to  plaintiff's  cross-appeal  In- 
volving the  two  claims  upon  which  the  de^ 
fendant  prevailed:  Plaintiff  says  the  attor- 
ney for  the  subsequent  assignee  had  no  right 
to  appear  for  the  defendant  in  plalntlfTs 
cause  for  the  reason  that  the  law  does  not 
tolerate  the  same  counsel  to  appear  on  both 
sides  of  an  adverse  proceeding  and  where 
he  is  required  to  take  antagonistic  positions. 
The  principle  invoked  may  be  conceded.  But 
the  defendant  here  Joined  the  issue  as  to 
liability  and  plaintiff's  right  to  sue  on  the 
claims,  and  also  tendered  the  issue  of  set- 
tlement and  iwyment  The  defendant  itself 
on  none  took  inconsistent  positions,  and,  as 
to  all,  was  adverse  and  antagonistic  to  the 
plalntifl.  Whatever  legal  effect  the  settle- 
ment had  as  to  the  issue  of  liability  and  the 
amount  of  recovery  is  another  thing.  The 
assignees  had  a  common  interest  in  estab- 
lishing a  liability  against  the  defendant  In 
all  other  respects  they  were  hostile  to  each 
other.  The  trial  chiefly  Involved  tbe  ques- 
tion of  whether  tbe  plaintiff,  or  tbe  subse-  ^T^ 
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qnent  assignee,  Iiad  the  better  title.  As  to 
that  the  assignees  were  hostile  to  each  other, 
and  the  interest  of  the  subsequent  assignee 
and  the  defendant  in  common.  The  subse- 
quent assignee,  baring  given  the  defendant 
an  indemnity  bond  holding  it  harmless 
against  plaintiff's  demands,  had  a  pecuniary 
interest  in  the  defendant  maintaining  the 
settlement  and  in  defeating  plaintiff's  right 
or  title.  We  thus  do  not  see  anything  to 
plaintiff's  objection  to  the  attorney  for  the 
subsequent  assignee  appearing  for  and  r^>- 
resentlng  the  defendant  in  the  cause  prose- 
cuted by  the  plaintiff. 

[I]  Thirteen  assignments  are  directed  to 
the  admission  of  testimony  of  things  said  and 
done  in  plaintiffs  presence  respecting  the  as- 
signment of  the  claims  to  him,  his  power  to 
employ  an  attorney  to  prosecute  the  claims 
and  the  compensation  to  be  paid  his  attorney, 
and  plaintiff's  release  of  the  claims.  Since 
his  rights  as  to  the  two  claims  upon  which 
he  prosecutes  his  appeal  rest  on  parol,  we 
think  the  testimony  was  properly  received, 
either  as  direct  evidence  of  the  fact  or  as 
direct  or  indirect  admissions  of  a  fact 

[7]  The  plaintiff  requested  this: 

"It  takes  at  least  two  persons  to  make  a  eon- 
tract,  and  if  a  contract  is  once  made,  it  cannot 
be  rescinded  or  undone  at  the  instance  only  of 
the  parties  thereto,  and  in  this  case,  if  you  find 
that  there  was  an  ae;reement  between  Broadbent 
and  any  or  all  of  the  said  asslKnorg  that  one  or 
all  of  the  claims  in  suit  should  be  assigned  to 
him  for  collection,  and  if  said  Broadbent  in  the 
execution  of  said  agency  incurred  any  expense 
or  liability,  then  and  in  that  case  it  would  re- 
quire his  consent  to  a  rescission  of  such  con- 
tract; in  other  yfordg,  it  would  require  a  new 
contract  between  the  partiei  to  undo  the  old  or 
first  contract." 

The  court  gave  it,  except  the  Italicized  por- 
tion. Ck>mplalnt  is  made  because  the  whole 
of  It  was  not  given.  We  think  no  error  was 
committed  In  this,  because  the  part  stricken 
is  but  a  restatement  or  conclusion  of  what 
precedes  it.  We  thus  see  no  reversible  er- 
ror on  either  the  defendant's  or  the  plain- 
tiff's appeal. 

The  judgment  therefore  is  affirmed,  with 
costs  to  the  plaintiff  on  the  defendant's  ap- 
X>eal,  and  costs  to  the  defendant  on  plain- 
tifTs  appeal. 

FRICK  and  McCARTT.  JJ^  concur. 


THBJRO  T.  FRANKI/IN.    (No.  2862.) 

(Supreme  Court  of  Utah.     July  12,  1918. 

Rehearing  Denied  Nov.  23,  1916.) 

L  CotTBTB  9=333  —  JuBiSDicnoiT  —  Pbbtomp- 
TION. 

Although  as  to  facts  touching  which  a  do- 
mestic record  is  silent,  it  will  be  presumed  that 
what  ought  to  have  been  done  was  rightly  done, 
as  Comp.  Laws  1907,  i  3197,  makes  a  complaint 
which  IB  not  answerea,  with  the  memorandum 
indorsed  thcoton  of  default,  and  the  summons 
witit  proof  of  service,  a  part  of  the  judgment 
roll,   the   whole   of  which  may   be  looked    to, 


where  the  record  and  Judgment  itself  showed  the 
summons  issued  on  an  original  complaint,  bat 
no  service  or  even  filing  of  an  amended  com- 
plaint, thus  reciting  what  was  done  in  such 
respect  to  confer  jurisdiction  to  render  judg- 
ment on  the  amended  complaint,  it  may  not 
then  be  conclusively  presumed  tiiat  something 
else  or  additional  was  done. 

[Eld.  Note.— For  other  cases,  see  Conrta.  Cent 
Dig.  H  140,  141,  145,  146;  Dec.  Dig.  «=>35.] 

2.  EviDBNOK  9=>2e5(7)— Jttdiciai.  Adiubsioss 

BT    CJOUNSKl;— VALIDITT   of  JlTDOIGEirT. 

Whatever  legal  presumptions  as  to  service 
and  personal  jurisdicticms  might  be  indulged 
from  mere  silence,  when  the  truth  of  a  fact 
which  renders  a  judgment  void,  is  judicJaRy 
admitted,  in  open  court  and  during  the  pro- 
ceedings, for  all  purposes  of  the  cause  in  whidi 
it  is  made,  and  as  against  him  who  made  it,  it 
ought  to  be  treated  as  void. 

[Ed,  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1086;    Dec.  Dig.  «=3>265<'7)-] 

3.  Judgment  ^=3102  —  Vacation  —  Wawt 

OF  JUBISDICnOR. 
Under  Comp.  Laws  1907,  f  2964,  requir- 
ing service  of  a  copy  of  an  amendment  to  a 
complaint,  where  the  court,  more  than  right 
years  after  a  default  judgment,  void  because  the 
complaint  was  not  verified  as  required  by  Rev. 
St  1896,  I  8179,  was  rendered  and  entered, 
permitted  the  plaintiff,  without  notice  or  pro- 
cess, but  on  ex  parte  application,  to  amend 
his  complaint,  and,  without  service  thereof  or 
notice  or  any  kind,  rendered  and  entered  jadg<- 
ment  thereon,  it  acted  without  authority,  and 
the  judgment  so  rendered  and  the  transcript 
filed  with  the  recorder  did  not  constitute  a 
valid  Uen  on  property  of  the  defendant  in  that 
action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  171-173;    Dec.  Dig.  «=>102.] 

Appeal  from  District  Court  Sldt  Lake 
County ;  C.  W.  Morse,  Judge. 

Action  by  Edythe  Thero  against  H.  EL 
Franklin,  to  quiet  title  to  lands.  Decree  for 
defendant  and  plaintiff  appeals.  Reversed 
and  remanded,  with  dlrecticmB. 

Gustln,  Gillette  &  Brayton,  of  Salt  Lake 
City,  for  appellant.  Story  ft  Stelgmeyer,  of 
Salt  Lake  City,  and  J.  O.  Walters,  of  Logan, 
for  respondent 

STRAUP,  0.  3.  Tbia  action  was  brougtat 
to  quiet  title  to  lands  In  Salt  Lake  county. 
It  Is  alleged  that  the  plaintiff  Is  the  owner 
and  In  possession  thereof,  and  that  the  de- 
fendant asserts  a  groundless  and  hostile  in- 
terest therein.  He  answered  that  his  inter- 
eat  was  that  of  a  Judgment  lien.  The  plain- 
tiff replied  that  tfae-judgment  was  void.  The 
court  found  In  favor  of  the  defendant  held 
the  judgment  a  lien,  and  rendered  a  decree 
accordingly.  The  plaintiff  appeals.  Her 
right  is  no  greater  or  better  than  was  the 
right  of  one  R.  W.  Sloan,  her  immediate 
grantor. 

By  the  pleadings,  stipulatlona  of  the  par- 
ties, and  the  evidence  it  is  shown  that  in 
September,  1902,  the  defendant  herein  as 
plaintiff  commenced  an  action  in  the  district 
court  of  Weber  county  against  Sloan  and 
Thatcher  on  a  judgment  In  Qie  sum  of  $784 
by  the  filing  of  an  nnverlfled  complaint  and 
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issuance  of  sumnona.  A  copy  of  the  com- 
plaint and  tbe  summons  were  personally 
served  on  both  Sloan  and  Thatcher.  They 
failed  to  appear,  and  so  a  default  was  enter- 
ed against  them  on  the  11th  of  November, 
1902.  On  the  same  day  an  indorsement  of 
default  was  made  on  the  complaint  by  the 
clerk,  and  on  that  day  this  Judgment,  omit- 
ting the  title  of  the  court  and  cause,  was 
rendered  and  entered  In  favor  of  Franklin 
and  against  Sloan  and  Thatcher: 

"In  this  action  the  defendants,  J.  W.  Thatcher 
and  R.  W.  Sloan,  having  been  regularly  served 
with  process,  the  proof  of  service  thereof  hav- 
ing been  filed,  and  having  failed  to  appear  and 
answer  the  plaintiff's  complaint  filed  herein,  the 
legal  time  lor  answering  having  expired,  and 
no  answer  or  demurrer  having  been  filed,  the 
default  of  the  said  defendants,  J.  W.  Thatcher 
and  B.  W.  Sloan,  in  the  premises  having  been 
dnly  entered  according  to  law,  upon  applica- 
tion of  said  plaintiff,  judgment  is  hereby  entered 
against  said  defendants  in  pursuance  of  the 
prayer  of  said  complaint. 

"Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered,  ad- 
judged and  decreed,  that  the  plaintiff  do  nave 
and  recover  from  the  said  defendants  the  sum 
of  $1,316.14,  with  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum  from  date  hereof  until 
paid,  together  with  said  plaintiff's  costs  and  dis- 
bursements incurred  in  this  action,  amounting 
to  tbe  sum  of  $9.20. 

"Judgment  rendered  November  11,  A.  D.  1902. 

"Witness,  Hon.  Henry  H.  Rolapp,  judge  of 
said  court,  with  the  seal  thereof  affixed,  this 
11th  day  of  November,  1902. 

"O.  R.  HolUngaworth,  Caerk." 

There  the  matter  rested  until  a  day  or  two 
before  the  judgment  was  barred  by  the  stat- 
ute of  limitations,  when  Franklin,  on  the 
10th  of  November,  1910,  to  revive  it,  brought 
an  action  against  Sloan  and  Thatcher  in  the 
district  court  of  Salt  Lake  county.  Sloan 
answered,  and,  among  other  things,  defended 
on  the  ground  that  the  Judgment  was  void; 
that  It  bad  been  rendered  and  entered  on  an 
nnverlfled  complaint.  While  that  action  was 
pending,  Franklin,  on  the  23d  of  September, 
1911,  appeared  in  the  district  court  of  Weber 
county  in  the  original  action  there  com- 
menced in  September,  1902,  and  on  ex  parte 
proceedings  on  September  23,  1911,  omitting 
the  title  of  the  court  and  canse,  there  obtain- 
ed these  orders:    One: 

"Upon  motion  of  J.  C.  Walters,  Esq.,  counsel 
for  above-named  plaintiff,  it  is  ordered  that  the 
judgment,  heretofore  rendered  against  defend- 
ants, be,  and  same  is  hereby,  set  aside.  Counsel 
for  plaintiff  is  thereupon  granted  leave  to  verify 
tbe  complaint,  heretofore  filed  herein.  The  de- 
faolt  of  defendants  is  thereupon  entered,  upon 
their  failure  to  answer  or  otherwise  plead  to 
plaintifrs  complaint  within  the  time  allowed  by 
law,  and  judgment  is  granted  plaintiff  as  pray- 
ed for  upon  the  testimonv  heretofore  given.  The 
court  thereupon  signs  tne  judgment  in  accord- 
ance with  the  above  order. 

"Dated:   Ogden,  Utah,  September  23,  1911. 
"J.  A.  Howdl,  Judge." 

Tbe  other: 

"Order  Setting  Aside  Judgment  and  Allowing 
Verification  of  Complaint. 

"It  appearing  to  the  court  that  on  the  11th 
day  of  November,  1902,  the  clerk  of  this  court 
entered  a  judgment  by  default  against  the  above- 


named  defendants,  In  said  action,  and  that  the 
complaint  therein  was  not  verified  at  the  time 
of  the  filing  thereof,  and  was  not  verified  be- 
fore said  judgment  was  entered  as  provided  by 
section  8179  of  the  Revised  Statutes  of  Utah, 
1908  (189^  then  in  force.  Upon  application 
and  motion  of  James  C.  Walters,  Esq.,  attorney 
for  the  plaintiff,  it  is  hereby  ordered  that  the  said 
judgment  so  entered  in  the  said  action  be,  and 
the  same  is  hereby,  set  aside,  and  the  said  plain- 
tiff be,  and  he  is  hereby,  permitted  to  amend 
his  complaint  by  adding  a  verification  thereof. 

"Further  ordered  that,  upon  such  verification 
being  made,  the  clerk  of  tiliis  court  proceed  to 
enter  default  of  the  said  defendants  upon  the 
complaint  of  the  plaintiff  as  so  amended. 

"Done  in  open  court  this  23d  day  of  Septem- 
ber, A.  D.  1911. 

"J.  A.  Howell,  District  Judge. 

"Filed  September  23,  1911. 

"S.  G.  Dye,  CTerk." 

On  the  same  day,  September  23,  1911,  was 
attached  to  tbe  original  complaint  a  verifica- 
tion made  by  Franklin's  attorney.  On  that 
amended  complaint  then  a  further  indorse- 
ment was  made  by  the  derk  that  tbe  default 
of  Sloan  and  Thatcher  "is  hereby  duly  en- 
tered this  23d  day  of  September,  1911,  for 
failure  to  answer  or  otherwise  plead  to  the 
plaintiff's  complaint  within  the  time  allowed 
by  law."  Upon  sucb  amended  complaint  thus 
verified,  and  upon  tbe  default  thus  entered, 
on  the  same  day,  this  Judgment,  omitting  the 
title  of  the  court  and  cause  was,  by  tbe 
Weber  county  district  court,  rendered  and 
entered  in  favor  of  Franklin  and  against 
Sloan  and  Thatcher: 

"This  cause  came  on  this  da^  to  be  heard 
upon  the  complaint  of  the  plaintiff,  and,  it  ap- 

£  earing  that  the  defendants,  and  each  of  them, 
ave  been  personally  served  with  summons,  and 
have  each  failed  to  appear  and  answer  within 
the  time  required  by  law;  that  the  judgment 
heretofore  edtered  against  the  said  defendants 
on  the  11th  day  of  November,  1902,  has  been 
set  aside  by  the  judge  of  this  court,  and  the 
plaintiff  allowed  to  verify  the  complaint  in  said 
action;  that  the  said  complaint  has  been  veri- 
fied in  accordance  with  the  said  order ;  thereup- 
on the  complaint,  as  verified  the  default  of  the 
said  defendants  and  each  of  them,  has  been  duly 
and  regularly  entered  by  the  derk  of  this  court; 
and,  the  court  having  heard  the  evidence  and 

g roofs  adduced  on  the  part  of  the  plaintiff,  and 
eing  fully  advised  in  the  premises,  it  is  now 
ordered  and  adjudged  that  the  plaintiff,  H;  H. 
Franklin,  do  have  and  recover  of  the  defendants, 
J.  W.  Thatcher  and  R.  W.  Sloan,  the  sum  of 
$1,876.46,  together  with  interest  thereon  from 
the  date  hereof  until  paid  at  the  rate  of  8 
per  cent,  per  annum,  and  that  plaintiff  further 
have  and  recover  of  said  defendants  his  coets 
and  disbursements  herein  taxed,  and  $12.40. 

"Done  in  open  court  this  23d  day  of  Septem- 
ber. 1911.  J.  A.  HoweU,  District  Judge. 

"FUed  September  23,  1911." 

A  certified  transcript  of  tbat  Judgment 
was  filed  with  the  recorder  of  Salt  Lake 
connty  before  the  conveyance  of  the  lands  In 
question  was'  made  by  Sloan  to  There,  the 
plaintiff  herein.  It  is  this  Judgment  upon 
which  Franklin,  tbe  defendant  herein,  bases 
bis  lien  and  asserts  his  interest  in  and  to 
tbe  lands.  Having  obtained  such  second 
Judgment,  Franklin  thereafter,  and  in  May, 
1912,  and  before  the  trial,  voluntarily  dis- 
missed the  action  brought  by  bim  In  tbe 
district  court  of  Salt  Lake  county 
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the  first  Jmdgment  rendered  and  entered  In 
Noventber,  1902.  There  the  matter  again 
rested  until  1914,  when  Thero  brought  this 
action  to  quiet  title  and  to  remove  the  alleg- 
ed doud  created  by  filing  with  the  recorder 
of  Salt  Lake  county  the  transcript  of  the 
Judgment  so  obtained  by  Franklin  against 
Sloan  and  Thatcher  in  September,  1911. 

The  plaintiff,  over  the  defendant's  ob- 
jections, except  an  objection  to  the  Judg- 
ment of  September,  1911,  was  permitted  to 
put  In  evidence  the  records  of  all  these  pro- 
ceedings. In  the  court  below  the  defendant 
contended,  and  here  contends,  that  the  Judg- 
ment rendered  by  the  district  court  of  Weber 
county  in  September,  1911,  is,  on  its  face, 
a  valid  Judgment,  and  that  it,  either  by  Its 
own  recitals  or  by  necessary  conclusive  pre- 
sumptions, shows  all  Jurisdictional  requi- 
sites, both  as  to  subject-matter  and  person; 
that  in  a  collateral  proceeding  such  as  this, 
where  the  Judgment  is  brought  in  question, 
it  may  not  be  collaterally  Impeached;  and 
that  to  permit  any  of  the  proceedings  to  be 
shown  prior  to  the  Judgment  constituted  sudi 
an  Impeachment  Hence  the  defendant,  on 
such  ground,  objected  to  the  complaint,  the 
summons,  the  first  Judgment,  tne  subsequent 
orders,  and.  In  fact,  all  of  the  records  of 
the  proceedings  In  the  district  court  of  Web- 
er county  wherein  Franklin  was  plaintifT  and 
Thatcher  and  Sloan,  defendants,  except  the 
second  Judgment,  upon  which  he  relied.  The 
court,  though  it  admitted  all  of  such  rec- 
ords tn  evidence,  nevertheless  finally  held 
with  the  defeiftant  that  they  constituted  a 
collateral  impeachment,  and  thus  did  not 
consider  them,  or  else  that  they  did  not  af- 
fect the  validity  of  the  second  Judgment, 
and  hence  decreed  It  a  valid  and  subsisting 
lien  on  the  premises  in  question. 

[1]  The  decision  thus  turns  upon  the  ques- 
tion of  the  validity  of  that  Judgment  As 
bearing  upon  It,  however,  both  parties  present 
and  argue  the  question  as  to  the  validity  of 
the  first  Judgment  rendered  in  the  district 
court  of  Weber  county,  the  Judgment  of  No- 
vember, 1902.  In  such  respect  the  plalntiflT 
contends  that  that  Judgment  was  valid,  and 
hfflice  the  court,  more  than  eight  years  after 
It  was  rendered  and  entered,  was,  on  a  mere 
ex  i>arte  motion,  without  authority  to  set  it 
aside  and  to  substitute  another  in  Its  place. 
On  the  other  hand,  the  defendant  contends 
that  that  Judgment  was  void,  and  was  at 
any  time  subject  to  expungement  on  the  sug- 
gestion or  application  of  any  one  Interested, 
or  on  the  court's  own  motion.  This  because 
of  the  statute  <R.  S.  1898,  |  3179),  providing 
that  in  an  action  arising  on  contract  for  the 
recovery  of  money,  if  no  answer,  demurrer, 
or  motion  is  filed  within  the  time  specified  in 
the  summons,  and  the  complaint  and  proof 
of  service  of  summons  shall  have  been  filed, 
the  clerk,  upon  the  application  of  the  plain- 
tiff, must  enter  the  default  of  the  defend- 
ant, and  immediately  thereafter  enter  Judg- 


ment In  the  amonnt  specified  In  the  com- 
plaint    "If  the  complaint  shall  not   have 
been  verified  It  must  be  verified  before  Judg- 
ment Is  entered."    Thus  it  is  argued,  as  the 
complaint   was   not    verified,   the   Judgment 
which  was  rendered  and  entered  in  Novem- 
ber, 1902,  was  absolutely  void,  and  hence  the 
court   authorized   to   render   and  enter   the 
second  Judgment     The  general   statute   re- 
lating to  complaints  did  not  require  a  com- 
plaint in  ordinary  actions  to  be  verified   (R. 
S.  1898,  i  2959),  but  provided  that  (section 
2983)  when  the  complaint  is  verified,  all  sab- 
sequent  pleadings,  except  denrarrers,  sboold 
be  verified.     But  under  section  3179,  sapra. 
to  enter  a  Judgment  upon  failure  to  answer. 
It  seems,  a  verified  complaint  was  required. 
When  the  Judgment  rendered  and  entered 
in   November,   1902,   alone  is  looked   to,   it 
appears  to  be  regular,  and  to  0(H>taln  all  nec- 
essary recitals  of  Jurisdictional  facts  to  the 
rendition  of  a  valid  Judgment    But  when  we 
look  beyond  it  and  to  other  portions  of  the 
judgment  roll,  as  we  may  and  should,  we  find 
that  it  was  rendered  upon  an  unverified  com- 
plaint    For   that   reason,    and    becanse    of 
sectlim  3179,  supra,  let  it  be  assumed,  as  Is 
contended  by  the  defendant,  that  that  Judg- 
ment was  void,  and  that  it  at  any  time — for 
lapse  of  time  added  nothing  to  it — ^was,  sua 
sponte,  or  at  the  anggestlon  or  application 
of  any  one  Interested,  subject  to  expunge- 
ment by  the  court  rendering  it     Stiil,  the 
crucial  question  Is,   WJiat  shown   authority 
had  the  court  more  than  eight  years  afto' 
the  rendition  and  entry  of  that  judgment 
to  render  and  enter  another  in  its  place? 
We  have  a  sitnatlon  where  the  court  not 
only  expunged 'a  judgment  for  the  sum  of 
$1,316.00,  but  more  than  eight  years  after 
the  rendition  and  entry  thereof  permitted  the 
complaint  to  be  amended  by  adding  a  veri- 
fication, directed  another  default  to  be  en- 
tered thereon,  and,  as  recited  in  the  judg- 
ment heard  "the  evidence  and  proof  adduced 
on  the  part  of  the  plaintiff,"  and  then  enter- 
ed another  Judgment  for  the  sum  of  $1,876.00. 
Aasumlng  that  nothing  was  essential  to  In- 
voke action  to  expunge  the  void  judgment 
surely  something  was  essential  to  Invoke  ac- 
tion to  render  and  substitute  another.     In 
this  respect  it  In  effect  is  argved  that,  when 
the  court  expunged  the  judgment,  that  left 
the  action  pending  for  further  proceedings 
or  action.  Just  where  it  was  before  the  void 
Judgment   was   entered,   upon   the   original 
complaint  filed  and  service  of  summons  had 
In    1902.      But   what    further    action?      No 
Judgment  could  be  rendered,  so  asserts  the 
respondent,  upon  the  original  complaint  as 
filed,  for  it  was  unverified.     Thus  was  it 
necessary  to  do  or  pres^it  something  to  in- 
voke Judicial  action.     Such  action  was  in- 
voked  by  motion   for  leave  to  amend   the 
complaint   by   adding   a   verification.     And 
when  such  leave  was  granted  and  audi  voi- 
ficatlon  made,  another  detaidt  was  dedared. 
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not  on  the  original  and  unverUled  complaint, 
tbe  complaint  which  was  served,  but  upon 
the  new,  the  amended,  complaint  which  was 
not  served.  The  statute  (G.  L.  1907,  §  2964) 
requires  service  of  a  copy  of  an  amendment 
to  a  complaint,  or  amended  complaint,  upon 
tbe  defendant  affected,  or  upon  his  attorney, 
if  he  appeared  by  attorney.  Here,  however, 
it  is  argued  that  the  second  judgment,  the 
judgment  rendered  and  entered  in  Septem- 
ber, 1911,  is'  silent  as  to  service  in  such  par- 
ticular, and  hence,  being  a  domestic  judg- 
ment, must  it,  in  this  a  collateral  proceeding 
where  it  is  brought  in  question,  be  conclu- 
sively presumed,  if  such  service  or  notice 
was  essential,  that  It  was  made  or  given, 
and  that  all  In  such  respect  was  done  wldch 
was  necessary  to  confer  jurisdiction  on  tbe 
court  to  proceed  and  do  what  was  done.  Jjo- 
gal  presumptions  do  come  to  the  aid  of  a 
domestic  record  as  to  acts  or  facts  touching 
whidi  the  record  is  silent  Where  it  is 
silent  as  to  what  was  done,  it  will  be  pre- 
sumed that  what  ought  to  have  been  done 
was  not  only  done,  but  rightly  don^;  but 
when  the  record  itself  speaks  what  was  done, 
it  will  not  be  concliusively  presumed  that 
something  different  or  additional  was  done. 
The  judgment  Itself,  however,  Is  not  all  that 
may  be  inspected.  The  wh(de  of  the  judg- 
ment roll  may  be  looked  to,  the  technical 
judgment  record,  the  mandatory  record  of 
jurisdictional  elements!.  Wjhen  any  part  of 
that  record  speaks  as  to  what  was  done  aa 
to  any  jurisdictional  fact,  it  may  not  be  over- 
thrown by  indulging  conclusive  legal  pre- 
sumptions from  silence  in  other  parts  of  the 
Kcord.  In  case  a  comqplalnt  be  not  answered, 
the  summons,  with  proof  of  service,  and  the 
complaint,  with  the  memorandum  Indorsed 
thereon  of  default,  are  just  as  much  of  the 
Judgment  roll  as  is  the  judgment  Itself.  The 
statute  says  so.  CL  L.  1907,  i  3197.  When  we 
look  at  these  tbe  judgment  record  itself 
speaks  as  to  what,  with  respect  to  service  and 
jurisdiction  of  person,  was  done,  and  furnish- 
es its  own  proof  of  service.  It  shows  service 
of  the  original  complaint  and  of  the  sum- 
mons issued  thereon,  but  no  service  or  even 
filing  of  the  amended  complaint  When  the 
record  thus  as  to  jurisdiction  of  the  person 
speaks  and  shows  what  was  done  in  such 
respect  to  confer  jurisdiction,  if  that  be  in- 
suflBcient,  conclusive  legal  presumptions  may 
not  then  be  Indulged  that  something  else  or 
further  was  done  to  confer  personal  juris- 
diction. Habn  V.  KeUy,  34  Cal.  391,  94  Am. 
Dec.  742. 

Even  the  judgment  Itself  assumes  to  re- 
cite what  was  done  to  confer  Jurisdiction  of 
person  and  upon  what  the  court  obtained  it 
and  acted  ia  i-enderlng  the  Judj^ment  of  Sep- 
tember, 1911.  The  recital  is  that  tlie  de- 
fendants therein  were  "personally  served 
with  summons,  and  have  each  failed  to  ap- 
pear and  answer,"  the  summons,  of  course, 
Issued  on  the  original  complaint  and  served 


In  1902,  the  only  summons  of  record.  Noth- 
ing else  is  therein,  or  elsewhere  by  the  Judg- 
ment roll,  recited  or  shown  to  confer  Juris- 
diction of  person.  The  record  thus  reciting 
and  showing  Just  what  was  done  to  confer 
jurisdiction  of  person  to  render  the  Judg- 
ment it  may  not  then  be  conclusively  pre- 
sumed something  else  or  additional  was 
done.  Henoe  the  case  is  not  one  of  mere  silence 
of  the  record  as-  to  personal  Jurisdiction,  nor 
even  a  condict  of  recitals  of  such  jurisdic- 
tional facts  where  those  supporting  juris- 
diction are  to  be  accepted  or  taken  in  pref- 
erence to  those  showing  lack  of  Jurisdiction. 
It  is  a  case  where,  when  the  whole  of  tbe 
Judgment  record  Is  looked  to,  it  discloses  that 
tbe  court,  more  than  eight  years  after  a 
Judgment  was  rendered,  without  process  or 
notice  of  any  kind,  not  only  expunged  that 
Judgment,  but  also,  on  a  mere  ex  parte  ap- 
plication without  notice,  permitted  a  com- 
plaint to  be  amended,  and,  without  service 
thereof  or  process  thereon,  entered  another 
judgment  on  such  unserved  amended  com- 
plaint 

[2]  But,  further,  whatever  legal  presump- 
tions as  to  service  and  personal  jurisdic- 
tion might  be  indulged  from  mere  silence, 
nevertheless,  If  facts  or  acts  are  judicially 
admitted  which  show  the  judgment  to  be 
void,  it  ought  to  be  treated  as  void.  Hill 
V.  City  Cab,  etc.,  Co.,  79  Cal.  188,  21  Pac. 
728.  In  the  course  of  the  proceedings  in 
the  court  below  the  defendant's  counsel  in 
open  court  among  other  things,  stated: 

"Just  80  as  to  make  the  matter  entirely  clear 
to  the  court  *  •  •  the  invalidity  of  the  judg- 
ment appearing  (the  judgment  of  November, 
1902),  speaking  from  our  side,  and  taking  the 
position  that  it  was  an  absolutely  void  judgment 
under  the  aothoritieB,  the  plaintiff  Franklin 
went  into  the  court  of  Weber  county  and  moved 
to  set  aside  the  void  judgment,  and  for  permis- 
sion to  verify  the  complaint  and  for  judgment 
In  the  meanttme,  I  should  say,  that  the  defend- 
ants (Sloan  and  Thatcher)  as  shown  by  the  re- 
turn of  the  sheriff,  had  been  duly  served  with 
summons  (in  1902)  and  had  failed  to  make  any 
appearance  whatever.  So  he  (Sloan)  was  in  de- 
fault Being  in  default,  there  was  no  amend- 
ment or  any  notice  of  this  additional  proceeding 
served  upon  him,  but  in  any  event  the  court  set 
aside  that  judgment  which  had  been  entered  by 
the  derk  and  entered  a  new  judgment  against 
the  defendants,  Sloan  and  Thatcher." 

True,  when  the  plaintiff  separately  offer- 
ed in  evidence  the  first  judgment,  the  com- 
plaint, the  summons,  and  the  orders  hereto- 
fore referred  to,  the  defendant  objected  to 
each  of  them  on  the  ground  that  such  prof- 
fered evidence  constituted  a  collateral  im- 
peachment of  the  second  Judgment,  the 
Judgment  of  September,  1911.  But,  in  re- 
sponse to  a  statement  of  counsel  for  plain- 
tiff in  open  court  "It  can  further  be  stipu- 
lated, I  presume,  that  no  notice  of  any  kind 
was  ever  given- K.  W.  Sloan,  or  this  plain- 
tiff, of  any  of  the  proceedings  in  tbe  dis- 
trict court  of  Weber  county  subsequent  to 
tbe  service  of  summons  upon  them  [in  1902]," 
the  defendant's  counsel  replied:        ^  ^  t 
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"I  imagine  that  Is  so.  I  eoald  not,  of  course, 
stipulate  that  fact.  In  other  words,  I  could 
not  afford  to  stipulate  away  the  presumption  of 
regularity  that  exists  in  favor  ot  the  judgment 
of  Weber  county. 

"The  Court:  I  listened  quite  carefully  to  the 
record,  and  there  is  no  finding  there  had  been 
any  service  whatever. 

"PlaintitTs  Counsel:  There  had  been  no  serv- 
ice. 

"Th«  Defendant's  Counsel:  No  service  of  no- 
tice. 

"The  Court:  No  finding  of  service  of  the 
amended  complaint." 

Defendant's  counsel  also  further  Insisted 
that,  as  the  first  Judgment  was  a  nullity,  the 
court  at  any  time  had  the  right  to  expunge 
it,  and  on  the  service  of  the  original  sum- 
mons was  authorized,  without  any  further 
notice  or  process,  to  permit  the  complaint  to 
be  amended  by  adding  a  verlflcation  and  to 
enter  a  Judgment  in  accordance  therewith. 
From  all  this,  in  open  court  and  daring  the 
proceedings,  it  appears  that  the  real  fact,  the 
truth,  was  conceded  to  be  that  there  was  no 
service  or  notice  of  any  kind  after  the  serv- 
ice of  the  original  and  unverlfiied  complaint 
and  of  the  summons  in  1902,  but  that  the 
defendant  "could  not  afford"  to  admit  it, 
for  that  would  discharge  tbe  legal  presump- 
tions Invoked  by  him.  When  thus  tbe  real 
fact,  the  truth,  of  something  is  admitted,  not 
by  a  mere  extrajudicial  admission,  but  by  a 
Judicial  admission,  which  renders  a  Judg- 
ment void,  it,  for  all  purposes  of  the  cause 
in  which  it  is  made  and  as  against  him  who 
made  it,  ought  so  to  be  treated  and  regarded. 

[3]  From  these  considerations  do  we  think 
It  clear  that  when  the  court,  more  than  eight 
years  after  the  first  Judgment  was  rendered 
and  entered,  permitted  the  defendant,  the 
plaintiff  therein,  without  notice  or  process, 
but  on  an  ex  parte  application,  to  amend  his 
complaint,  and,  without  service  thereof  or 
notice  of  any  kind,  rendered  and  entered  a 
Judgment  thereon,  it  acted  without  authority, 
and  hence  that  the  Judgment  so  rendered  and 
the  transcript  thereof  filed  in  Salt  Lake 
county  did  not  constitute  a  valid  Uen.  The 
Judgment  of  the  court  below  Is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  make  findings  and  to  render  and 
enter  Judgment  quieting  title  In  the  plaintiff 
In  accordance  with  the  prayer  of  her  com- 
plaint   Costs  to  respondent. 

McOABTi',  J.,  concurs. 

FRICK,  J.  I  concur.  Under  our  statute 
the  court  was  powerless  to  enter  a  default 
Judgmoit  upon  an  unverified  complaint.  ▲ 
defendant,  therefore,  has  the  right  to  assume 
that  unless  be  appears  the  court  is  power- 
less to  enter  a  Judgment  against  him  upon 
the  unverified  complaint  as  filed.  Our  stat- 
ute (C.  L.  1907,  {  2964)  provides  that  if  an 
amendment  to  a  complaint,  or  If  an  amended 
complaint  be  filed,  It  must  be  served  upon 
the  defendant,  and  that  he  then  has  ten  days 
after  service,  or  such  longer  time  aa  the 


court  may  grant  liim,  to  answer  the  amended 
complaint,  or  the  amendment  thereto  aa  filed. 
As  pointed  out  by  the  Chief  Justice  the  Judg- 
ment roll  in  this  case  disclosed  all  of  those 
defects,  and  hence  it  is  not  a  case  where  pre- 
sumptions of  regularity  prevail.  Tbe  Judg- 
ment In  question,  therefore,  constitnted  no 
lien,  and  the  district  court  erred  In  so  liold- 
Ing. 


CDONNBLL  T.  PARKER.    (No.  2S53.) 

(Supreme  Court  of  Utah.     July  8,  1916.     Be- 
hearing  Denied  Nov.  23, 1916.) 

1.  LnoTATiON  or  Actions  9=>180(1)— Plkad- 
ING — Demubreb. 

Under  the  statute  a  defendant  may  demur  on 
the  ground  that  an  action  is  barred  by  tJie  stat- 
ute of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  670;  Dec.  Dig.  «=»180(1).] 

2.  CoNSTiTtrnoNAi.   Law   «=5»107  . —  Ykstkd 
Rights— Statutk  of  Limitation& 

The  rule  is  general  that  where  the  time  has 
fully  run,  the  right  to  invoke  the  statute  of  limi- 
tations.constitutes  a  vested  right 

[£d.  Note. — For  other  cases,  see  ConstitntioDal 
Law,  Cent  Dig.  §{  246-2S1 ;  Dec  Dig.  «=9l07.] 

3.  WoBDS  AND  Phrases— "Waivkb." 

A  "waiver"  is  the  abandonment  of  a  known 
righti 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.} 

4.  LlUITATION  or  AcnONB  ^=31'^— DKX17BBEB 

Raising  Dkfensb-^Waiveb  or  Bab. 
Where  a  complaint  in  an  action  for  goods 
sold,  to  avoid  the  plea  ot  limitations,  alleged  that 
less  than  four  years  before  the  action  defendant 
acknowledged  the  debt  by  scheduling  the  claim  in 
his  petition  in  bankruptcy,  upon  demurrer  to  the 
complaint  on  the  ground  that  it  appeared  on  ita 
face  that  the  action  was  barred  under  Comp. 
Laws  lOOT,  §  2876,  providing  that  such  actions 
must  be  commenced  within  four  years,  the  de- 
fendant will  not  be  heM  to  have  waived  the  claim 
under  section  2S}8,  providing  that  in  any  case 
founded  on  a  contract,  when  an  acknowledgment 
in  writing  and  signed  by  the  party  to  be  charged 
of  an  odsting  liability  uiall  have  been  made,  an 
action  may  be  brought  within  the  period  pre- 
scribed for  same  after  such  acknowledgment,  it 
being  an  independent  action  in  which  he  has 
filed  no  pleading,  and  hence  did  not  have  an  op- 
portunity either  to  plead  or  waive  the  l>ar  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  lamitatioii  ot 
Actions,  Cent  Dig.  i  689 ;   Dec  Dig.  «s>147.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  O.  W.  Morse,  Judge. 

Action  by  B.  Q.  O'Donnell,  doing  busineas 
as  O'Donnell  k  Co.,  against  W.  H.  Par- 
ker. From  a  Judgment  sustaining  a  demur- 
rer to  the  complaint  and  dismissing  the  ac- 
tion, plaintiff  appeals.    Affirmed. 

Chris  Mathison,  of  Salt  Lake  City,  for  ap- 
peUant  T.  F.  Aahwortta,  of  Salt  Lake  City, 
for  respondent 

FRIOE,  J.  Tbe  plaintiff,  in  the  complaint, 
which  was  filed  August  3,  1915,  in  substance 
alleged  that  on  the  8tta  day  of  October,  1908, 
the  plaintiff  sold  to  the  defendant,  at  tala 
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request,  certain  goods,  wares,  eta,  for  wbicb 
the  defendant  agreed  to  pay  the  sum  of 
$231.50,  and  that  no  part  of  said  sum  had 
been  paid.  The  plaintiff,  in  order  to  avoid 
the  plea  of  the  statute  of  limitations  as  a  bar 
to  the  action,  wliich  bar  was  complete  at  the 
end  of  four  years  from  the  8th  day  of  Oc- 
tober, 1908,  also  alleged  as  follows: 

"That  less  than  four  years  before  the  date  of 
the  commencement  of  this  action,  to  wit,  on 
June  14,  1913,  the  defendant  acknowledged  the 
existence  of  the  said  debt  by  filing  his  petition  in 
bankruptcy  In  the  District  Court  of  the  United 
States  for  the  District  of  Utah,  and  in  schedule 
A-3  of  said  petition,  at  or  about  that  time  made, 
subscribed,  and  sworn  to  by  the  defendant,  he 
scheduled  the  claim  and  acoonnt  above  set  forth 
as  a  debt  due  from  him  to  the  plaintitF;  that  the 
defendant  failed  to  petition  for  a  discharge  is 
said  bankruptcy  proceedings." 

Plaintiff  prayed  Judgment  for  the  amount, 
with  legal  Interest  from  October  8, 1008. 

[1]  The  defendant  appeared  and  demurred 
to  the  complaint  upon  the  ground  that  It  ap- 
peared upon  the  face  thereof  that  the  action 
was  barred  nnder  the  provisionB  of  Comp. 
Laws  1907,  i  2876,  which,  in  substance,  pro- 
vides that  actions  belonging  to  the  class  men- 
tioned in  the  complaint  must  be  commenced 
within  four  years  from  the  time  the  last 
charge  Is  made.  Under  our  statute  a  defend- 
ant may  demur  upon  the  ground  that  an  ac- 
tion is  barred.  The  court  sustained  the  de- 
murrer, and  entered  Judgment  dismissing  the 
action,  from  which  the  plaintiff  appeals. 

[2-4]  The  only  error  assigned  is  predicated 
upon  the  ruling  of  the  court  In  sustaining  the 
demurrer.  Plaintiff's  counsel  vigorously  con- 
tends that  the  facts,  which  we  have  set  forth 
in  full,  and  which  are  admitted 'by  the  demur- 
rer, constituted  an  acknowledgment  of  an 
existing  liability  on  the  part  of  the  defendant, 
and,  further,  that  they  also  constitute  a  waiv- 
er of  the  right  to  interpose  the  plea  of  the 
statute  of  limitations  in  this  action. 

The  statute  (Comp.  Laws  1907,  !  2898) 
which  Is  relied  on  by  counsel  reads: 

"In  any  case  founded  on  contract,  when  any 
part  of  the  principal  or  interest  shall  have  been 
paid,  or  an  acknowledgment  of  an  existing  lia- 
bility, debt,  or  claim,  or  any  promise  to  pay  Uie 
same  gball  have  been  made,  an  action  may  be 
brought  in  such  case  within  the  period  pre- 
scribed for  the  same,  after  such  payment,  ac- 
knowledgment, or  promise;  but  such  acknowl- 
edgment or  promise  must  ba  in  writing,  signed 
by  the  party  to  be  charged  thereby." 

Ooonsel  for  appellant  has  gone  into  the 
subject  most  thoroughly,  and  has  dted  many 
cases  both  for  and  against  his  contention. 
We  shall  assume,  without  deciding,  that  the 
facts  pleaded  are  gnffident  to  authorize  the 
conclusion  that  the  defendant  was  not  dis- 
charged in  the  bankruptcy  proceedings.  We 
shall  therefore  limit  the  discussion  to  the 
question  of  whether  the  defendant,  under  our 
statute,  waived  bis  right  to  Interpose  the 
plea  of  the  statute  of  limitations. 

Section  2898  is  taken  fr<Hn  Kansas.  See 
Kan.  Gm.  St  1868,  p.  634,  {  24,  which  has 
remained  in  force  in  that  state  conOnuona- 


ly  and.  has  been  before  the  Supreme  Court 
of  Kansas  many  times,  as  appears  from  the 
following  cases:  Elder  v.  Dyer,  26  Kan.  604, 
40  Am.  Rep.  320;  Pracht  v.  McNee,  40  Kan.  1, 
18  Pac.  925;  Clark  v.  KUig,  64  Kan.  222,  38 
Pac.  281;  Disney  t.  Healey,  73  Kan.  326,  85 
Pac.  287;  Hawkins  v.  Brown,  78  Kan.  284,  97 
Pac.  479. 

In  Blder  v.  Dyer,  supra,  the  Supreme  Court 
of  Kansas  had  under  consideration  a  letter 
written  by  one  who  signed  a  note  as  comaker, 
and  in  which  letter  he  referred  to  the  note 
in  question  and  requested  the  payee  thereof 
to  "write  him  (the  principal  debtor)  a  sharp 
letter,  and  demand  of  him  an  Indorser  there. 
I  do  not  want  to  be  held  longer  on  the  note." 
The  Supreme  Court  of  Kansas  held  that 
what  was  stated  in  the  letter  was  a  sufficient 
acknowledgment  of  an  existing  liability  to 
take  the  case  without  the  bar  of  the  Kansas 
statute.  In  the  course  of  the  opinion  (26 
Kan.  610,  40  Am.  Rep.  320),  in  speaking  of 
what  is  a  sufficient  admowledgment  of  an 
existing  liability  under  the  statute.  It  is  said : 

"No  set  phrase  or  particular  form  of  language 
is  required:  anything  that  will  indicate  that  the 
party  making  the  acknowledgment  admits  that 
he  is  still  liable  on  the  claim,  that  be  is  still 
bound  for  its  satisfaction,  that  he  is  still  held 
for  its  liquidation  and  payment,  is  sufficient  to 
revive  the  debt  or  claim :  and  there  is  no  neces- 
sity that  there  should  also  be  a  promise  to  pay 
the  same,  either  express  or  implied." 

The  court  goes  on  at  some  length  to  show 
that  In  that  regard  the  Kansas  statute  differs 
from  many  others  where,  in  addition  to  an 
acknowledgment  of  the  debt,  a  promise  to  pay 
It  Is  necessary. 

The  same  question  In  the  same  form  was 
before  the  same  court  In  the  other  four 
Kansas  cases  referred  to,  and  the  same  result 
was  reached. 

In  Blssell  y.  Jautfon,  16  Ohio  St  498,  and  in 
Coffin  V.  Secor,  40  Ohio  St  637,  the  Supreme 
Court  of  Ohio,  under  a  statute  like  that  of 
Kansas,  and  where  the  question  before  the 
court  was  the  safiae  as  the  one  before  the  Su- 
preme Court  of  Kansas,  arrived  at  a  like 
result 

The  same  result  was  reached  by  the  Su- 
preme Court  of  Nebraska  as  appears  from 
Harms  v.  Freytag,  59  Neb.  359,  80  N.  W. 
1039. 

The  Supreme  Court  of  Mississippi  also  ar- 
rived at  the  same  conclusion  under  a  similar 
statute  and  conditlonfl.  Beasley  t.  £^ans, 
35  Miss.  192. 

In  Ft  Scott  V.  Hickman,  112  U.  S.  160, 
5  Sup.  Ct  66,  28  L.  Ed.  636,  the  Supreme 
Court  of  the  United  States,  in  a  case  origi- 
nating in  Kansas,  followed  the  decision  ip 
Elder  v.  Dyer,  supra.  , 

A  few  other  'cases  could  be  added  to  the 
foregoing,  but  It  is  not  deemed  necessary  to 
do  so. 

By  many  of  the  courts,  in  passing  upon 
statutes  where  a  new  promise  la  required,  it 
Is,  however,  held  that  a  mere  acknowledg- 
ment of  an  existing  liability  is  Insuffldent 
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to  revlre  the  debt.  We  need  not  refer  to 
those  cases. 

It  will  be  obserred  that  the  precise  ques- 
tion that  Is  before  us  now  was  not  before  the 
courts  In  the  foregoing  cases  to  which  ref- 
erence has  been  made,  and  therefore  Is  not 
passed  on,  unless  It  be  held  that  any  ac- 
knowledgment of  an  existing  liability  under 
any  and  all  circumstances  Is  sufficient  both 
to  toll  the  statute  and  to  revive  the  claim  In 
case  the  statute  has  fully  run.  Counsel  for 
plaintiff,  with  some  force,  contends  that  such 
Is  the  necessary  effect  of  the  cases  to  which 
reference  has  been  made.  Digressing  from 
that  question  for  a  moment,  we  find  that 
there  are  cases  In  which  the  precise  question 
now  under  oonsideration  was  betore  the 
courts,  and  where  different  courts,  apparent- 
ly, have  arrived  at  different  conclusions.  In 
Re  Resler  (D.  C.)  S5  Fed.  804,  Roscoe  v.  Hale, 
7  Gray  (Mass.)  274,  Christy  v.  Flemlngton,  10 
Pa.  129,  49  Am.  Dec.  590,  Hidden  v.  Cozzens, 
2  R.  I.  401,  60  Am.  Dec.  93,  and  in  Nonotnck 
Silk  Co.  V.  Prltzker,  143  lU.  App.  644,  the 
courts  held  that  the  scheduling  of  a  claim  In 
bankruptcy  proceedings  does  not  constitute  an 
acknowledgment  that  wUl  revive  the  debt. 
While  It  is  true  that  the  courts  have  held 
that  a  claim  which  Is  barred  by  the  statute 
of  limitations  is  not  a  provable  debt  in  bank- 
ruptcy, and  hence  need  not  be  scheduled,  yet 
the  text-writers  upon  the  subject  of  bank- 
ruptcy practically  all  agree  that  it  is  al- 
ways proper  to  schedule  such  debts,  and  by 
doing  so  avoid  subsequent  actions  thereon. 
The  authors  further  say  that  by  scheduling 
such  claims  the  bar  of  the  statute  of  limita- 
tions Is  not  waived.  In  Collier  on  Bankrupt- 
cy (9th  Ed.,  1912)  235,  the  author,  in  referring 
to  the  subject  of  scheduling  claims  in  bank- 
ruptcy proceedings,  says:x 

"All  creditors  sbould  be  scheduled,  even  those 
barred  by  the  statute  of  limitations.  To  sched- 
ule the  latter  is  not  a  revival  of  the  debt,  al- 
though it  may  be  diilerent  in  case  of  voluntary 
banltruptcy,  where  it  afterwards  hBpi>enB  that 
the  bankrupt  was  not  insolvent." 

In  1  Loveland  on  Bankruptcy  (4th  Ed.)  374, 
it  Is  said: 

"It  is  proper  to  include  creditors  whose  debts 
are  barred  by  the  statute  of  limitations.  The 
insertion  of  such  a  debt  in  the  schedules  does  not 
revive  the  claim." 

Upon  the  other  hand.  It  was  held  by  the 
trial  Judge  in  Stuart  v.  Foster,  18  Abb.  Prac. 
(N.  T.)  805,  that  the  listing  of  a  promissory 
note  by  the  debtor  In  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors  was  a 
sufficient  acknowledgment  of  an  existing  lia- 
bility to  revlTe  tbe  debt  The  same  result 
was  reached  under  a  similar  state  of  facts  In 
Van  Patten  v.  Bedow,  75  Iowa,  580,  39  N.  W. 
907.  In  Re  Gibson,  4  Ind.  T.  498,  69  S.  W. 
974;  4  Ann.  Cas.  938,  the  Court  of  Appeals  of 
Indian  Territory  held  that,  where  an  insolv- 
ent In  filing  a  voluntary  petition  in  bankrupt- 
cy scheduled  a  debt,  by  such  act  he  waived 
the  statute  of  limitations,  and  that  the  lower 
eonrt  did  not  err  In  denying  his  motion  to 


expunge  the  debt  fit)m  the  schedule  so  filed 
by  him.  The  same  result  was  reached,  under 
similar  circumstances,  in  Re  Hertzog,  Fed. 
Cas.  No.  6,433,  and  in  Re  Currier  (D.  C.)  192 
Fed.  695,  27  Am.  Bankr.  R.  597.  It  la  not 
deemed  necessary  to  cite  more  cases,  al- 
though snch  could  be  done  both  for  and 
against  counsel's  contention. 

Counsel,  however,  insists  that,  in  view  that 
our  statute  Is  taken  from  Kansas,  and  that 
It  was  adopted  in  this  state  after  the  case  of 
Elder  v.  Dyer,  supra,  was  decided,  we  sbonid 
follow  the  construction  given  it  by  the  Su- 
preme Court  of  that  state.  WhUe  it  is  tme 
that  the  Supreme  Court  of  Kansas  has  beld 
that  in  a  personal  oommnnlcatlon  by  the  debt- 
or to  the  creditor  a  mere  acknowledgment  of 
an  existing  liability  is  sufficient  to  revive  the 
debt,  yet  that  court  has  not  yet  held  that  the 
mere  scheduling  of  a  debt  by  an  insolvent 
debtor  In  hla  petition  in  banlcmptcy  consti- 
tutes either  the  revival  of  the  debt  or  a 
waiver  of  the  bar  of  the  statute  in  an  inde- 
pendent action  upon  the  claluL  That  la  what 
we  are  asked  to  hold.  It  will  be  Observed 
that  in  this  case  the  bar  of  the  statute  was 
complete  long  before  the  defendant  filed 
his  petition  in  bankruptcy  to  which  be  at- 
tached the  schedule  of  debts,  and  in  which 
was  Included  the  claim  in  question.  If  It 
were  held,  therefore,  that  scheduling  the 
claim  constituted  a  sufficient  acknowledgment 
of  an  existing  liability  to  toll  the  statute,  or 
that  an  action  could  be  brought  at  any  time 
within  the  four-year  period,  or  If  It  were  held 
that  in  that  proceeding  he  had  waived  the 
right  to  thereafter  claim  the  benefit  of  the 
statute,  yet  should  It  also  be  held  that  snch 
an  aclmowledgment  constitutes  a  waiver  of 
the  bar  which  is  complete  when  the  schedule 
Is  filed  in  the  bankruptcy  proceedings?  So 
far  as  we  are  aware,  the  rule  Is  general  that 
where  the  time  has  fully  run  the  right  to  in- 
voke the  statute  constitutes  a  vested  right 
True,  the  debtor,  under  our  statute,  may 
waive  the  right  although  It  be  vested.  Where 
a  right,  statutory  or  otherwise,  has  become 
vested,  however,  the  courts  are  slow  to  de- 
clare the  same  waived,  unless  the  language  or 
conduct  of  the  party  possessing  the  right 
shows  that  he  Intended  to  waive  it,  or  that 
his  language  and  conduct  are  such  that  It  can 
be  clearly  Inferred,  or  that  It  may  be  said 
as  a  matter  of  law  that  he  had  waived  the 
right  We  held  In  Schwab  Safe  &  Lock  Co.  v. 
Snow,  152  Pac.  171 :  "A  waiver  is  the  Inten- 
tional abandonment  of  a  known  right"  We 
think  that  la  a  correct  definition  of  a  waiver. 
True,  when  on^  falls  to  plead  the  statute  of 
limitations  in  a  pending  proceeding,  he  Is 
held  to  have  waived  it,  tmt  that  result  is  ap- 
parent from  his  acts  and  conduct  In  the  vei; 
proceeding  In  which  he  either  has  the  right 
to  plead  or  to  waive  the  statute.  May  It 
however,  also  be  Inferred  that,  where  a 
debtor  in  a  bankruptcy  proceeding  follows  the 
mle  laid  down  by  ti»  text-writers  appn  the 
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subject,  all  of  whom  agree,  that  It  is  either 
proper  to  schedule  barred  claims,  or  that  they 
should  be  Included  in  the  schedule,  by  such 
scheduling  the  debtor  intends  to  or  does 
waive  anything?  Of  course,  it  may  be  said, 
as  counsel  contends,  and  as  some  of  the 
courts  have  held,  that  in  scheduling  the  debt 
the  debtor  acknowledges  it  as  an  existing 
obligation.  That,  as  we  have  seen,  is  done, 
however,  in  a  proceeding  where  the  debtor 
seeks  to  be  relieved  from  his  debts  and  obli- 
gations by  due  course  of  law.  Hla  acts  there- 
fore should  be  construed  in  the  light  of  what 
he  is  attempting  to  do  or  accomplish  under 
the  bankruptcy  law.  To  say  that  there  Is 
no  difference  between  writing  a  personal  let- 
ter by  a  debtor  to  his  creditor  in  which  the 
former  acknowledges  the  existence  of  the 
claim  and  in  filing  a  schedule  of  his  debts 
under  the  rules  governing  bankruptcy  pro- 
ceedings is  to  lose  sight  of  substance  and  be 
governed  entirely  by  forms.  We  are  not  nn- 
mindfnl  that  some  of  the  courts  have  held 
that  under  a  statute  like  ours  it  Is  imma- 
terial when  or  where  the  acknowledgment  of 
the  existing  liability  is  made  so  long  as  it  is 
clear  that  the  debtor  intentionally  made  it 
and  that  it  was  in  writing  and  signed  by 
him.  Such,  connsel  contends,  is  the  conclu- 
sion of  the  Supreme  Court  of  Kansas,  and  for 
the  reason  that  our  statute  was  taken  from 
that  state  after  it  was  construed  by  that 
court  we  should  follow  Its  construction.  We 
are  Impressed  with  counsel's  argument,  but 
we  are  not  ready  to  concede  that  the  .Su- 
preme Court  of  Kansas  would  hold  that  un- 
der circumstances  Uke  those  in  the  case  at 
bar  the  debtor  had  waived  his  right  to  rely 
upon  the  statute  as  a  bar  to  the  action. 
While  we  have  the  highest  respect  for  the  de- 
cisions of  the  Supreme  Court  of  Kansas,  yet, 
if  that  court  had  so  held,  the  writer,  at  least, 
should  hesitate  to  follow  its  decision,  for 
the  reason  that  In  his  judgment  the  mere 
scheduling  of  a  dalm  in  bankruptcy  proceed- 
ings, under  the  drcumstancea  disclosed  by 
this  record,  does  not  indicate  an  intention  to 
waive  the  bar  of  the  statute.  To  so  hold 
would  be  to  entrap  the  debtor,  which  is  not 
the  design  of  the  statute.  Moreover,  as  we 
read  the  cases,'  the  weight  of  authority  is 
against  the  proposition  that  a  mere  schedul- 
ing of  a  claim  which  is  barred  is  a  sufficient 
acknowledgment  of  an  existing  liability  to 
authorize  the  bringing  of  an  independent  ac- 
tion thereon;  that  is,  to  sue  and  recover  up- 
on it  in  a  proceeding  other  than  the  bank- 
ruptcy proceeding  in  which  the  schedule  is 
filed.  While  we  do  not  now  pass  upon  the 
question  of  whether  one  in  scheduling  a  claim 
In  a  bankruptcy  proceeding  thereby  waives 
his  right  to  avail  himself  of  the  statute  of 
limitations  in  another  independent  proceed- 
ing, yet  we  are  tree  to  confess  that  there  may 
be,  perhaps,  some  reason  why  the  statute 
should  be  deemed  to  be  waived  in  a  bankrupt- 


cy proceeding,  which  reason  does  not  exist 
in  an  independent  proceeding,  and  therefore 
it  should  not  be  held  waived  in  an  independ- 
ent action  wherein  the  debtor  filed  no  plead- 
ing, and  hence  did  not  have  an  opportunity 
either  to  plead  or  to  waive  the  bar  of  the 
statute. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  district  court  committed  no  er- 
ror in  sustaining  the  demurrer,  and  the  Judg- 
ment Is  therefore  affirmed.  Costs  to  respond- 
ent. 

STEAUP,  C.  J.,  and  McCARTT,  J.,  concur. 


NEW  EKA  IRR.  CO.  v.  WARREN  IBR.  CO. 

et  al.    (No.  2787.) 

(Supreme  Court  of  Utah.     Sept.  17,  1916. 

Rehearing  Denied  Nov.  23,  1916.) 

Afpbal  ano  Ebbob  «=3843(2)— Rbvibw— Ma- 

TKBiArrrr  of  Qxiebtion. 
Where  there  was  evidence  to  aupport  finding 
of  an  actual  appropriation,  diversion,  and  uae 
of  the  waters  tor  irrigation  purposes  by  a  de- 
fendant and  its  predecessor,  question  whether 
state  engineer's  certificate  of  appropriation,  re- 
citing that  defendant's  predecessor  had  done  til 
required  to  make  a  complete  appropriation  of 
a  certain  amount  of  water,  was  conchisive  or 
only  prima  fade  evidence,  was  immaterial. 

[SkU  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3331 ;   Dec.  Dig.  <&=>843(2).] 

Appeal  from  District  Court,  Weber  Ciounty ; 
C.  W.  Morse,  Judge. 

Action  by  the  New  Era  Irrigation  Com- 
pany, a  corporation,  against  the  Warren 
Irrigation  Company,  a  corporation,  and  the 
Pioneer  Land  &  Irrigation  Company,  a  cor- 
poration. From  a  Judgment  for  defendants, 
plaintlir  appeals.    Judgment  attirmed. 

Skeen  Bros,  ft  Wilkins,  of  Salt  Lake  City, 
and  Johnson  &  Johnson,  of  Ogden,  for  appel- 
lant Halverson  &  Pratt  and  H.  H.  Hender- 
son, all  of  Ogden,  for  respondents. 

STRAUP,  C.  J.  The  plaintiff,  as  against 
the  defendants,  claims  a  primary  right  to 
pump  water  from  Weber  river  at  or  near  a 
place  called  Draney's  Bend,  west  of  Ogden 
City.  The  plaintiff  claims  that  it  and  ita 
predecessor,  at  that  place,  in  September,  1911, 
appropriated  30  second  feet  of  unappropriat- 
ed water  by  pumping  it  from  the  stream. 
It  further  claims  that  the  defendants,  above 
the  plaintifTs  intake,  pumped  water  from 
the  stream  belonging  to  the  plaintiff.  It 
therefore  brought  this  action  for  injunctive 
relief.  The  defendant  Warren  Irrigation 
Company  answered,  and  counterdalmed  that 
it,  for  more  than  8  years,  had  acquired  and 
owned  a  primary  right  to  pump,  for  irriga- 
tion purposes,  15  second  feet  of  water  from 
the  river,  which  right  was  prior  and  superior 
to  that  of  the  plaintiff's.  The  other  defend- 
ant, the  Pioneer  Land  &  Irrigation  Company, 
answered  that  It  and  its  predecessors,  in  Jan- 
uary, 1903,  appropriated  20  second  feet  of 
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water  by  pnmplng  It  from  the  stream,  which 
right  was  superior  and  paramonnt  to  that  of 
the  plaintiff.  The  plaintiff,  In  reply,  denied 
that  the  Warren  Irrigation  Company  had,  by 
means  of  pumping  at  the  place  In  qnestlon, 
pumped,  diverted,  or  used  for  a  beneficial 
purpose  any  of  the  waters  from  the  stream; 
and  as  to  the  other  defendant,  the  Pioneer 
Land  &  Irrigation  Company,  it  alleged  that 
it,  in  the  years  1903  and  1905,  both  incluslre, 
appropriated  and  pumped,  at  the  place  In 
question,  not  to  exceed  2  second  feet  of  wa- 
ter; but  that  in  the  early  summer  of  1905, 
and  thereafter,  and  until  1913,  It  ceased  to 
pump,  or  divert,  or  use  any  of  the  waters 
from  the  stream,  and  wholly  abandoned  and 
forfeited  whatever  right  it  may  have  had  in 
and  to  the  use  of  any  of  the  waters.  The 
case  was  tried  to  the  court,  who  found  the 
Issues  in  favor  of  the  defendants. 

The  court  found  that.  In  1903,  the  Pioneer 
Land  &  Irrigation  Comp&ny,  and  its  prede- 
cessor, appropriated  and  acquired  the  right 
to  use,  for  irrigation  purposes,  7  second  feet 
0f  water  at  the  place  in  question,  and  that  it, 
during  the  year  1905,  pumped  7  second  feet 
pf  water  into  its  ditch  for  its  stockholders 
for  irrigation  purposes;  but  "that  from  the 
years  1907  to  1911,  both  inclusive.  It  did  not 
use  any  of  the  waters  through  its  pumping 
system." 

The  court  further  found: 

"That  the  said  Joseph  Howard  Skeen  (the 
nredeceesor  of  the  Pioneer  Land  &  Irrigation 
Uompany),  at  the  time  he  established  said 
pwnpipg  ^stem,  put  In  a  6-inch  pump  for  the 
purpose  of  raiamg  the  waters  of  said  Weber 
river  into  his  fluiae  and  ditch.  That  there- 
after, in  the  year  1905,  the  defendant  Pioneer 
Land  &  Irrigation  Company  installed  a  10-inch 
pump,  which  was  operated  by  a  steam  engine 
of  2o  horse  power  and  a  boiler  of  40  horse  pow- 
er. That  during  the  year  1908  the  defendant 
Pioneer  Land  &  Irrigation  Companj^  disposed 
of  its  engine  and  boiler  and  did  not  install  an- 
other engine  and  boiler  until  the  year  1912. 
That  during  the  year  1909  the  officers  of  the 
Pioneer  Land  &  Irrigation  Company  were  mak- 
ing investigations  of  electric  power  with  the 
intention  of  operating  said  pump  with  electrici- 
ty. That  in  the  spring  of  1912  the  officer  of  the 
defendant  Pioneer  Land  &  Irrigation  Company 
installed  a  60  horse  power  engine  and  60  horse 
power  boiler,  at  an  expense  of  $2,500,  for  the 
purpose  of  operating  said  pump  to  lift  water 
for  irrigation  purposes.  That  said  engine  and 
boiler  were  not  installed  in  time  so  that  said 

Sump  could  be  operated  for  irrigation  purposes 
uring  the  year  1912,  but  the  Pioneer  Land  & 
Irrigation  Company  did  pump  during  the  fall 
of  1912,  for  the  purpose  of  testing  said  pump, 
engine,  and  boiler.  That  during  the  year  1913 
the  defendant  Pioneer  Land  &  Irrigation  Com- 
pany furnished  waters  through  its  said  pumping 
System  as  then  installed  and  through  its  vari- 
ous ditches  and  flumes  to-  irrigate  about  |500 
acres  of  land  belonging  to  the  stockholders  of 
said  company.  That  the  main  ditch  used  In 
conveying  said  water  was  2  feet  deep,  4  feet 
wide  on  the  bottom,  and  6  feet  on  the  top,  and 
carried  water  which  was  pumped  through  its 
said  system  of  7  second  feet.  That  said  7  second 
feet  of  water  is  necessary  for  the  use  of  the 
stockholders  of  the  defendant  Pioneer  Land  & 
Irrigation  Company  to  raise  and  mature  crops 
growing  on  their  said  lands.  That  all  the  land 
owned  iy  the  stockholders  of  the  Pioneer  Land 
&  Irrigation  Company  ia  located  in  sections  4, 


6,  6,  and  32,  township  6  north,  range  2 
Salt  Lake  meridian. 

"That  at  no  time  has  the  defendant  Pioneer 
Land  &  Irrigation  Company  intended  to  or 
has  abandoned  its  rights  to  the  use  of  the  waten 
under  said  water  right  as  set  out  in  the  notice 
of  the  said  Joseph  Howard   i^keen. 

"That  more  than  25  years  ago  the  predeces- 
sor in  interest  of  the  plaintiff  constructed  that 
cpftain  canal  and  canal  system  known  as  the 
Warren  Irrigation  Canal,  tapping  the  Weber 
river  about  4  miles  below  Ogden  City  and  the 
Mill  creek  and  Four  Mile  creek,  tribntaries  of 
the  Weber  river,  at  points  just  above  said  canal 
as  the  same  crosses  said  streams,  and  by  means 
of  said  canal  and  lateral  ditches  and  dams 
placed  in  said  streams  appropriated,  diverted. 
and  used  all  the  waters  aforesaid  from  said 
several  sources  of  supply  during  the  irrigation 
season  of  each  and  every  year  since  said  time, 
for  the  irrigation  of  crops,  and  for  culinary, 
domestic,  and  other  useful  and  beneficial  pni^ 

Soses  on  the  lands  of  the  stockholders  of  the 
efcndant  Warren  Irrigation  Company,  and 
their  predecessors  in  interest,  and  have  ever 
since  continuously  diverted,  appropriated,  and 
used  all  the  waters  aforesaid  during  the  irriga- 
tion season  of  each  and  every  year,  except  at 
such  times  when  there  was  a  surplus  of  water 
in  said  several  sources  of  supply  during  the 
early  irrigation  season;  and  that  on  the  22d 
day  of  January.  1906,  the  state  en^neer  of 
the  state  of  Utah  duly  issued  his  certificate  of 
appropriation  to  one  W.  L.  Stewart,  in  the 
words  and  figures  following  [setting  it  forth  in 
fuU]." 

It  Shows  an  application  for  an  appropria- 
tion of  15  second  feet  of  water  by  W.  L. 
Stewart  for  irrigation  purposes,  and  contains 
recitals  that  the  water  is  lifted  from  the 
stream  by  means  of  pumping  and  diverted 
and  used  for  such  purposes,  and  that  he  was 
entitled  to  the  use  of  that  quantity  of  water, 
and  contains  other  necessary  recitals  not 
here  material. 

The  court  further  found : 

That  Stewart  and  his  wife,  in  Jane,  1912, 
conveyed  all  his  right  so  acquired  to  the  Wai^ 
ren  Irrigation  Company  who  "immediately  in 
the  same  year  installed  a  new  pumping  plant 
at  the  point  described  in  the  plaintiff's  com- 
plaint, and  known  as  Draney's  Bend,  and  in 
said  certificate  mentioned,  at  great  expense,  to 
wit,  at  an  expense  of  about  |8,000,  and  during 
every  Irrigation  season  since  said  time  daring 
the  low  water  season  when  there  was  a  shortage 
of  water  in  the  Weber  river  and  the  sources  of 
supply  of  the  said  defendant  Warren  Irrigation 
Company,  the  said  defendant  Warren  Irriga- 
tion Company,  has  pumped  water  from  the  Web- 
er river  by  means  of  said  pumping  plant,  and 
into  said  canal  of  the  Warren  Irrigation  Com- 
pany and  distributed  the  same  through  said 
canal  system  for  irrigation,  culinary,  and  do- 
mestic purposes  to  the  stockholders  of  the  de- 
fendant Warren  Irrigation  Company.  That  the 
stockholders  of  the  defendant  Warren  Irrigation 
Company,  and  their  predecessors  in  interest, 
have  irrigated  and  still  continue  to  irrigate 
about  1,700  acres  of  land  under  said  canal 
system.  That  the  lands  of  its  said  stockhold- 
ers are  arid  in  character,  and  without  the  use  ot 
irrigation  will  not  produce  valuable  agricoltural 
and  other  crops  thereon,  but  that  by  and 
through  irrigation  said  lands  will  produce  vain- 
abh  agricultural  and  other  crops,  and  all  of 
said  waters  all  of  said  time  during  each  and 
every  irrigation  season  haa  been  and  still  is 
needed  by  this  defendant  and  its  stockholders 
for  the  irrigation  of  said  lands,  and  for  domestic, 
culinary,  and  other  purposes. 

"That  a  second  foot  of  water  will  irrigate 
70  acres  of  land  of  the  character.desctibed  in  tfaa 
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complaint  of  tbe  plaintUC  and  answers  of  the 
defendanta. 

"That  on  the  5th  day  of  September,  1911, 
Lyman  Skeen  and  D.  A.  Skeen  med  an  applica- 
tion in  the  state  engineer's  office  of  the  state 
of  Utah,  to  appropriate  30  second  feet  of  the 
flow  of  the  waters  of  the  Weber  river  at  a 
point  juat  below  the  pumping  station  of  the 
Warren  Irrigation  Company.  That  thereafter 
due  notice  of  the  filing  of  said  application  was 
given,  and  the  said  application  wag  by  said  state 
engineer  duly  allowed  and  approved,  which  ap- 
plication, among  other  things,  stated:  That  the 
water  is  to  be  pumped  into  Warren  Irrigation 
Company  ditch  from  the  seepage  water  in  the 
Weber  river,  which  is  formed  by  a  union  of 
the  Ogden  and  Weber  rivers.  The  water  will- 
then  be  carried  in  the  Warren  canal  to  the 
above-described  land,  and  there  distributed  into 
private  ditches.  This  application  is  made  to  ob- 
tain a  right  for  a  supply  to  supplement  the 
existing  right  or  rights  owned  by  or  to  be  owned 
by  the  Warren  Irrigation  OtHnpanv  not  more 
than  one  cubic  foot  per  second  of  water  for 
each  70  acres  of  land  will  be  diverted  from  all 
sources  of  supply  or  not  more  than_  S  acre  feet 
per  acre  of  land  per  anniun  will  be  diverted  from 
all  sources  of  supply  for  these  lands.' 

"That  pursuant  to  said  application  of  the 
said  Lyman  Skeen  and  D.  A.  bkeen  and  within 
the  time  specified  therein  by  said  engineer  in 
his    approval   of   said    application   for  the   be- 

E'nning  of  actual  construction  work,  the  said 
yman  Skeen  and  D.  A.  Skeen  actually  be- 
gan the  construction  of  the  said  proposed  divert- 
Uig  works,  l^at  thereafter  and  within  the  time 
originally  granted  and  upon  proi>er  application 
being  duly  made  by  the  said  Lyman  skeen  and 
D.  A.  Skeen  and  their  successor  the  said  en- 
ipneer  extended  the  time  for  the  comirfetion  of 
said  diverting  works  up  to  and  including  the  8d 
day  of  March,  1016. 

"That  thereafter  and  within  the  time  so  ex- 
tended said  Lyman  Skeen  and  D.  A.  t^keen  and 
their  successors  in  interest  constructed  and 
installed  and  put  into  actual  operation  a  pump- 
ing plant  with  sufficient  capacity  to  divert  said 
water,  and  constructed  an  independent  ditch 
for  distribution  of  and  to  carry  the  same  to  and 
npon  a  part  of  the  land  designated  in  said  ap- 
dUcaticm,  and  did  not  pump  said  water  into  said 
Warren  Irrigation  Company's  Canal  at  all,  and 
during  sa<di  time,  and  as  soon  as  the  flow  of 
water  woold  permit  of  the  construction  of  said 
dam  the  plaintifiC,  as  suocessor  in  interest  of 
said  Lyman  Skeen  and  D.  A.  Skeen,  began  the 
construction  of  the  cement  and  concrete  dam 
as  specified  in  its  approved  application  to  the 
state  engineer  to  raise  and  impound  said  wa- 
ter, and  as  a  part  of  the  diverting  works,  which 
dam  is  now  in  course  of  construction  and  sub- 
stantially completed,  and  which  is  necessary 
during  the  minimum  flow  of  said  Weber  river 
in  order  to'  divert  said  water,  and  in  the  con- 
struction and  installation  of  said  diverting 
works  and  canal  system  plaintifE  expended  about 
18.000.  .      ^ 

"That  after  filing  said  application  m  the  state 
engineer's  office  and  the  approval  and  allowance 
thereof,  and  after  the  beginning  of  the  con- 
struction work  on  said  diverting  works  and 
canal,  the  said  Lyman  Skeen  and  D.  A.  Skeen, 
for  a  valuable  consideration,  aoid,  assigned,  and 
transferred  all  iJieir  right,  title,  and  interest  in 
and  to  said  application  and  water  rights  and 
works  to  the  plaintiff. 

"That  the  pumps  and  diverting  worlu  of  the 
plaintiff  and  of  the  defendanta  are  located  on 
Weber  river  at  what  is  known  as  Draney's 
Bend.  That  during  each  irrigation  season  of 
each  year  in  what  is  known  as  the  lower  water 
«eaaon,  there  is  from  12  to  30  second  feet,  vaiy- 
in^  in  different  years,  flowing  down  said  river  at 
aaid  point  which  can  be  pumped  into  plaintiff's 
and  defendants'  ditches,  and  that  dnring  the 
early  irrigation  season  and. daring  seasons  when 


there  is  an  nniurnal  supply  of  mtar  in  said  riv- 
er, there  is  a  lan;e  quantity  of  water  flowing  in 
said  river  at  said  point  in  excess  of  the  require- 
ments of  either  plaintiff  or  the  defendants." 

Upon  the  findings  it  was  adjudged 'that 
the  defendant  the  Pioneer  Land  &  Irrigation 
Company  la  entitled  to  and  was  awarded, 
as  against  the  plaintiff,  a  superior  and  pri- 
mary right  to  the  waters  in  controversy,  to 
the  extent  of  7  second  feet;  the  Warren  Ir- 
rigation Company,  15  second  feet.  The  plain- 
tiff's injunctive  relief  was  therefore  denied. 
From  that  Judgment  the  plaintiff  appeals. 
It,  as  to  the  Warren  Irrigation  Company,  as- 
sails the  flnding  in  the  particular  that  there 
is  not  sufficient  evidence  to  suport  the  find- 
ings that  that  company,  prior  to  plaintiff's 
appropriation,  had  made  any  appropriation 
of  the  waters  In  question  by  pumping,  divert- 
ing, or  using  any  such  waters.  As  to  the 
other  defendant,  the  Pioneer  Land  &  Irriga- 
tion Company,  the  plaintiff  contends  that 
the  evidence,  without  any  substantial  con- 
flict, shows  that  that  defendant,  from  1005 
to  1912,  both  inclusive,  abandoned  whatever 
rights  it  may  have  had  in  and  to  the  use  of 
any  of  the  waters,  and  hence,  that  the  find- 
ing, which  the  court  made  in  such  respect  in 
favor  of  that  company,  is  against  the  evi- 
dence. We,  on  an  examination  of  the  record, 
are  satisfied  that  there  is  sufficient  evidence 
to  support  and  Justify  the  findings  so  made. 
We  see  no  good  purpose  in  setting  fortti  the 
evidence  which.  In  our  Judgment,  supports, 
or  which  may  be  said  to  be  against,  them. 

There  Is  but  one  question  of  law  which 
divides  the  parties.  The  Warren  Irrigation 
Company  contends  that  the  certificate  of 
appropriation  Issued  to  Its  predecessor  hT. 
the  state  engineer  granting  him  16  second 
feet  of  water,  and  reciting  that  he  had  done 
all  that  was  required  to  be  done  to  make 
a  complete  and  valid  appropriation  of  that 
amount  of  water,  was  ccmcluslve  on  th» 
plaintiff  and  all  those  claiming  to  hare  ac- 
quired rights  subsequent  thereto.  On  the 
other  hand,  the  plaintiff  contends  that  such 
certificate  Is  but  prima  facie  evidence  of  the 
facts  therein  recited,  and  tiiat  the  proof, 
aliunde  the  certificate,  shows  that  the  re- 
citals respecting  the  applicant's  diversion, 
uaa,  and  appropriation  of  the  waters  ^were 
false.  The  court's  flnding  was  not  based  on 
the  proposition  that  the  certificate  was  con- 
clusive, but  on  the  evidence  adduced  of  an 
actual  appropriation,  diversion,  and  use  of 
the  waters  for  irrigation  purposes  by  the 
Warren  Irrigation  Company  and  Its  prede- 
cessor. And  since  there  Is  evidence  to  sup- 
port and  Justify  such  flnding  it  is  unneces- 
sary to  determine  whether  the  certificate  is 
conclusive,  or  only  prima'  fade  evidence.  No 
assignment  is  made,  nor  does  the,  record  dis- 
close, that  the  plaintiff  was  precluded  fi'om 
controverting  any  recital  of  fact  contained 
in  the  certificate  or  that  the  court,  by  any 
ruling,  held  or  treated  the  certificate  as  cou- 
dualve  evidence  against  the.pialntift'.. 
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We,  therefore,  are  of  the  opinion  that  the 
Judgment  ought  to  be  affirmed,  with  costs. 
Such  Is  the  order. 

FRICE  and  McCARTT,  JJ.,  concur. 


MEMORANDUM   DECISIONS. 


PEOPLE  V.  GISH.  (Cr.  849.)  (District 
Court  of  Appeal,  Third  District,  California. 
Sept  2,  1916.)  Appeal  from  Superior  Court, 
Napa  County;  Henry  C.  Qesford,  Judge.  O. 
H.  Gisb  -was  conyicted  of  an  offense,  and  he 
appeals.  Appeal  dismissed,  and  record  strick- 
en from  the  files.  E.  8.  Bell,  of  Napa,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  J. 
Charles  Jones,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

BURNETT,  J.  The  record  in  the  above-en- 
titled cause  has  been  filed  in  this  court.  It 
contains,  bowerer,  no  notice  of  appeal,  either 
from  the  judgment  or  the  order  denying  the 
motion  for  a  new  trial.  Neither  has  there 
been  any  appearance  of  appellant  in  this  court 
We  may  say.  though,  that  we  have  read  the 
record,  and  there  appears  to  be  no  doubt  of 
defendant's  guilt,  or  that  he  had  a  fair  trial. 
The  purported  appeal  is  dismissed,  and  the 
record  stricken  from  the  files. 

We  concur:    CHIPMAN,  P.  J.;    HART,  J. 


HARRIS  ▼.  SANSOM.  (No.  8887.)  (Su- 
preme Ourt  of  Colorado.  Nov.  6,  1016.)  En 
Banc.  Error  to  District  Court,  City  and 
County  of  Denver;  H.  P.  Burke.  Judge.  Ac- 
tion between  C.  B.  Harris  and  William  San- 
som.  From  the  Judgment,  C.  B.  Harris  brings 
error.  Supersedeas  denied,  and  Judgment  af- 
firmed. Philip  S.  Van  CisCj  of  Denver,  for 
plaintiff  in  error.  Frank  McLaughlin,  of  Den- 
ver, and  Norman  T.  Mason  and  Eben  W.  Mar- 
tin, both  of  Deadwood,  S.  D.,  for  defendant  in 
error. 

PER  CURIAM.  This  action  involves  the 
disposition  of  $2,031  paid  to  the  clerk  of  the 
court  by  the  Aiaerican  Smelting  &  Refining 
CSompany,  being  the  proceeds  of  a  car  of  ore 
claimed  to  have  been  shipped  to  it  by  the  de- 
fendant in  error.  The  controversy  grew  out  of 
a  contract  between  the  parties,  under  which  it 
was  alleged  to  have  been  shipped,  etc._  We 
have  given  the  assignments  careful  considera- 
tion, and  are  of  opinion  that  the  record  fails 
to  disclose  any  prejudicial  error,  for  which 
reason  the  application  for  supersedeas  will  be 
denied,  and  the  judgment  affirmed.  Superse- 
deas denied;   Judgment  affirmed. 

6ABBERT,  C.  J.,  and  BAILEY,  J.,  not  par- 
ticipating. 


ROUTT  COUNTY  SENTINEL  PUB.  CO.  v. 
INDUSTRIAL  BUILDING  &  LOAN  ASS'N 
et  al.  (No.  9040.)  (Supreme  Court  of  Colo- 
rado. Oct  2,  1916.)  En  Banc.  Error  to 
District  Court.  Routt  County;  John  T.  Shu- 
mate, Judge.  Suit  between  the  Routt  County 
Sentinel  PubliBhing  Company  and  the  Indus- 
trial Building  &  Loan  Association  and  Fred 
S.  FoUett,  Public  Trustee  for  the  County  of 
Routt  To  review  an  order  appointing  a  re- 
ceiver, etc.,  the  Publishing  Company  brings 
error,  applying  for  supersedeas.  Application 
for  supersedeas  denied,  and  action  dismissed. 
Joseph  K.  Bozard,  of  Steamboat  Springs,  for 
plaintiS  io  error.    -HiUiard,  Lilyard  &  Finnic 


cum,  of  Denver,  and  Gooding  &  Ooodfaig,  ol 

Steamboat  Springs,  for  defendants  in  error. 

PER  CURIAM.  This  writ  of  error  and  ap- 
plication for  supersedeas  is  from  an  order  ap- 
pointing a  receiver,  etc.,  for  certain  real  prop- 
erty in  Routt  county  pending  the  result  of  the 
suit  for  its  possession.  Upon  review  of  the 
entire  record,  we  find  no  error  in  this  respect, 
for  which  reason  the  application  for  superse- 
deas will  be  denied,  and  the  action  dismissed. 
Supersedeas  denied,  and  action  dismissed. 

GABBEBT,  C.  J.,  and  BAILEY,  J.,  not  par- 
ticipating. 


WATTS  V.  LOUTHAN  et  ai  (No.  8844.) 
(Supreme  Court  of  Colorado.  July  21,  1916.) 
En  Banc  Error  to  County  Court  CSty  and 
County  of  Denver;  Ira  C.  Rothgerber,  Judge. 
Action  between  George  T.  Watts  and  Howard 
G.  Louthan,  executor  of  the  will  of  Lucinda  B. 
Pike,  deceased,  and  others.  To  review  a  judg- 
ment for  the  latter,  the  former  brings  error, 
and  applies  for  writ  of  supersedeas.  Applica- 
tion denied,  and  Judgment  affirmed.  Tones  & 
Cobbey,  of  Denver,  and  Albert  E!.  DnnDing,  of 
Los  Angeles,  Cal.,  for  pltintiff  in  error.  0. 
y.  Mead  and  James  G.  Rogers,  both  of  Dri- 
ver, for  defendants  in  error. 

PER  CURIAM.  Application  for  sapersedeas 
denied,  and  Judgment  affirmed. 

GARRIGUES  and  SCOTT,  JJ.,  not  partici- 
pating. 


In  re  BURKERT.  (Na  2177.)  (Supreme 
(3ourt  of  Nevada.  Oct  2,  1916.)  In  the  mat- 
ter of  the  disbarment  of  C.  O.  Burkert  as  an 
attorney  at  law.  Respondent  suspended  from 
practice  until  further  order.  Hugh  H.  Brown 
and  J.  H.  Evans,  both  of  Tonopah,  for  Nevada 
Bar  Ass'n.  C.  O.  Burkert,  of  Oakland.  GaL. 
pro  se. 

COLEMAN,  J.  A  verified  petition,  dtargins 
C.  O.  Burkert  a  member  of  the  bar  of  the 
state  of  Nevada,  vrith  unprofessional  conduct 
while  acting  in  the  capadty  of  attorney,  waa 
filed  in  this  court  on  the  initiative  of  the  Ne- 
vada Bar  Association.  To  the  petition  the  re- 
spondent filed  an  unverified  answer,  denying 
the  allegations  of  misconduct  alleged  in  the 
petition.  In  a  letter  to  one  of  the  attorneys 
in  this  proceeding,  the  respondent  wrote  as  fol- 
lows: I  fully  appreciate  your  position,  and 
do  not  feel  Justified  in  asking  for  any  more 
favors,  and  ^erefore  I  presume  there  is  noth- 
ing for  you  to  do  but  to  go  ahead.  There  will 
be  no  contest  The  answer  filed  some  time  ago 
was  purely  formal,  and  was  filed  only  for  the 

Surpose  of  formally  giving  me  more  time. 
*  *"  It  is  not  claimed  that  the  facts  al- 
leged do  not  constitute  sufficient  ground  for  sus- 
pension or  disbarment.  At  the  hearing,  oral 
and  documentary  evidence  was  introduced  in 
support  of  the  allegations  of  the  petition.  l%fr 
respondent  is  traveling  the  downgrade  of  the 
hignway  of  life.  It  would  serve  no  useful  pur- 
pose to  discuss  the  facts  of  the  case,  and  the 
"mantie  of  charity  should  be  over  all."  Suffice 
it  to  say  that  the  allegations  of  the  petition  are 
fully  sustained  by  the  evidence.  It  is  ordered 
that  the  respondent  G.  O.  Burkert  be,  and  he 
hereby  is,  suspended  from  the  practice  of  the 
law  in  the  state  of  Nevada  until  the  further  or- 
der of  the  covrt 

NORCROSS,  C.  J.,  and  McGARRAN,  J., 
concur. 


BfANBT  EXPORT  CO.  ▼.  CENTRAL 
GRAIN  A  COMMISSION  CO.  (No.  8088.) 
(Supreme  Court  of  Oklahoma.  Oct  31,  1916.> 
Commissioners'  Opinion,  Division  No.  2.  Er- 
ror from  Superior   CSourt,  Muskogee  County; 
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H.  C.  Tharman,  Jadge.  Aetton  by  the  Maney 
Export  Company  against  the  Central  Grain  & 
Commission  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  ReTersed  and 
remanded  for  new  triaL  Hills  &  Manatt  of 
Enid,  and  Franklin  &  Carey,  of  Muskogee,  for 
plaintiff  in  error. 

BURFORD,  C.  This  was  an  action  brought 
by  the  plaintiff  in  error  against  the  defend; 
ant  in  error  to  recover  certain  amounts  for 
OTCrcbarge  in  weight  and  for  loss  by  misgrad- 
ing  upon  certain  contracts  for  the  sale  of 
grain.  The  plaintiff  in  error  has  filed  his 
brief  in  accordance  ^th  the  rules  of  thia 
court;  the  defendant  in  error  has  filed  no 
brief,  and  under  such  circumstances  we  are 
not  required  to  search  the  voluminous  record 
in  this  cause,  to  find  a  theory  upon  which  to 
support  the  judgment,  provided  the  brief  of 
the  plaintiff  in  error  reasonably  supports  his 
allegations  of  error  in  the  trial  court.  The 
assignments  by  the  plaintiff  are  directed  almost 
wholly  to  the  rejection  of  testimony  by  the 
trial  court.  Certain  of  this  rejected  testimony 
related  to  the  customs  prevalent  among  train- 
men. Upon  an  examination  of  this  rejected 
testimony  we  are  of  the  opinion  that  it  was 
not  competent  under  the  state  of  the  plead- 
ings, inasmuch  as,  although  the  plaintiff  had 
pleaded  certain  customs  of  the  grain  trade,  it 
did  not  plead  the  particular  custom,  testimony 
in  regard  to  which  was  rejected.  This  was 
necessary  under  the  ruling  of  this  court  in 
Smith  V.  Stewart,  29  Okl.  26,  116  Pac.  182. 
Testimony  as  to  the  weights  of  the  various 
cars  delivered  was  rejected,  upon  the  ground 
that  the  weighing  had  not  been  made  within  a 
reasonable  time  after  the  delivery  of  the  car. 
Upon  this  point  we  are  not  required  to  pass, 
inasmuch  as  there  may  be  different  pleadings 
and  testimony  upon  a  new  trial.  It  does  ap- 
pear, however,  that  certain  testimony,  appar- 
ently competent  and  material,  was  rejected  by 
the  trial  court  Among  these  instances  ap- 
pears the  testimony  in  relation  to  the  weigh- 
ing of  car  No.  S3577MP,  which  was  rejected 
upon  the  ground  that  it  did  not  appear  when 
t£e  car  was  weighed.  From  the  testimony 
set  out  in  the  brief,  it  seems  that  there  was  a 
definite  time  fixed  as  to  when  the  car  was 
weighed.  Whether  there  are  other  reasons 
which  might  justify  the  rejection  of  this  tes- 
timony, we  are  unable  to  say,  without  the  as- 
sistance of  a  brief  from  the  plaintiff  in  error, 
or  on  examination  of  the  record,  which,  in  the 
absence  of  the  brief,  we  are  not  required  to 
make.  The  cause  ia  reversed  and  remanded, 
with  directions  to  grant  a  new  trial 

PER  OUBIAM.    Adopted  in  whole.  I 


COFEB  V.  STATE.  (No.  A-2e38.)  (Crim- 
inal  Court  of  Appeals  of  Oklahoma.  Sept.  23, 
1916.)  Appeal  from  Superior  Court,  Potta- 
watomie County;  Leander  G.  Pitman,  Judge. 
Oscar  Cofer  was  convicted  of  violating  the 
prohibitory  law,  and  he  appeals.  Affirmed. 
Mark  Goode,  of  Shawnee,  for  plaintiff  in  error. 
R.  McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  information  filed  in  the 
superior  court  of  Pottawatomie  county,  charg- 
ing that  Oscar  Cofer,  did  unlawfully  and  fe- 
loniously and  without  authority  of  law  keep 
and  maintain  a  place  located  at  7  West  Main 
street,  in  the  city  of  Shawnee,  and  known  ns  (lie 
"Stagg  Pool  Hall,"  in  which  place  intoxicating 
liquors  were  kept  for  sale,  the  plaintiff  in  er- 
ror was  tried  and  convicted,  and  his  punish- 
ment fixed  at  a  fine  of  $50  and  confinement  in 
the  county  jail  for  a  period  of  30  days.  From 
the  judgment  rendered  on  the  verdict  the  de- 
fendant appealed,  by  filing  in  this  court  on  Jan- 
nary  13,  1916,  a  petition  in  error  with  case- 
made.  No  brief  has  been  filed,  and  when  the 
case  was  called  on  the  assignment  for  final  sub- 
mission no  appearance  was  made  in  behalf  of 
plaintiff  in  error.  Upon  a  careful  examination 
of  the  record  it  appears  that  the  evidence  is 
sufficient  to  support  the  verdict,  and  the  charge 
of  the  court  fully  and  fairly  presented  the  law 
of  the  case.  No  error  being  apparent,  the  judg- 
ment of  the  court  below  Is  affirmed. 


CLARKE  *  EATON  CO.  v.  WARDEN  IN- 
VESTMENT CO.  (No.  13348.)  (Supreme 
Court  of  Washington.  Nov.  13,  1916.)  De- 
partment 1.  Appeal  from  Superior  Court  Spo- 
kane County;  Wm.  A.  Huneke,  Judge.  Action 
by  the  Clarke  &  Eaton  Company  against  the 
Warden  Investment  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed.  Peacock  &  Ludden,  of  Spokane,  for 
plaintiff  in  error.  Wakefield  tc  Witherspoon 
and  Ew  P.  Twohy,  all  of  Spokane,  for  defendant 
in  error. 

PER  CURIAM.  The  question  in  this  case  is 
whether  a  payment  of  Interest  amounting  to 
$1,466.64,  made  upon  a  note  secured  by  a  real 
estate  mortgage,  should  be  credited  upon  a  note 
executed  by  the  defendant  and  held  by  the  plain- 
tiff. The  trial  court  upon  the  issues  of  the 
case  found  that  a  setUement  and  stated  account 
was  had  by  the  parties,  and  that  the  defend- 
ant had  assumed  this  payment  in  addition  to 
the  note  held  by  the  plaintiff.  The  evidence 
plainly  sustains  this  finding.  Xhe  judgment 
must  thereof  be  affirmed. 
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ABATEMENT  AND  REVIVAL 

V.  DEATH  OF  PARTT  AHD  BEVXVAX 
OF  AOnOH. 

(A)  Abateneat   or   BnrrtTal   of  Aetloa. 

9=969  (Kan.)  The  death  of  either  party  pend- 
ing an  appeal  from  a  judgment  denying  a  di- 
vorce abates  the  action,  and  where  the  record 
shows  no  property  rights  involTed,  the  appeal 
will  be  dismissed. — Bnnger  v.  Bunger,  100  P. 
976. 

ABSENCE. 

See  Death,  «s>2. 

ABSTRACTS. 

See  Appeal  and  Error,  «s>586,  6S9. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  «s>460-628,  808. 

ACCEPTANCE. 

See  Deeda,  «»66;   Sales,  «s>182. 

ACCOMPLICES. 

See  Criminal  Law,  «=>507. 

ACCORD  AND  SATISFACTION. 

See   Compromise   and   Settlement;    Novation; 
Payment;  Bdeaae. 

«=>7(1)  (Colo.)  Where  a  liquidated  snm  is  doe, 
the  payment  of  a  less  sum  in  satisfaction  there- 
of is  not  binding  as  such  (or  want  of  con- 
sideration.— New  York  Life  Ins.  Co.  v.  Mac- 
Donald,  160  P.  193. 

«s>IO(l>  (Colo.)  The  mere  fact  that  a  som  is 
due  under  an  insurance  policy  of  fixed  value 
does  not  make  the  demand  liquidated,  where 
the  insurer  claims  a  set-off  for  sums  due  from 
the  insured  as  its  agent  and  for  a  loan  on  the 
policy. — New  York  Life  Ins.  Co.  v.  MacDonald, 
160  P.  103. 

$=»ll(l)  (Colo.)  Where  there  was  a  bona  fide 
di.s-pute  as  to  the  snm  due  on  an  insurance 
policy,  and  the  insured  accepted  a  check  for 
less  than  the  face  value,  marked  as  "payment 
in  full,"  he  took  it  on  such  terms,  and  there 
was  accord  and  satisfaction.— New  York  Life 
Ins.  Co.  V.  MacDonald.  160  P.  193. 

9=325(2)  (CaLApp.)  In  action  for  balance  ot 
salary  at  $175  per  month,  held  that  allegations 
of  answer  did  not  set  up  an  accord  and  satis- 
faction, requiring  a  finding  on  such  issue.— 
Breslauer  v.  McCormick-Saeltaer  Co..  160  P. 
251. 


ACCOUNT. 

See  Account  Stated ;  Executors  and  Adminis- 
trators, «=>481,  509;  Partnership,  e=»345; 
Pleading.  «=>292. 

ACCOUNT  STATED. 

See  Bvidence,  ^9134. 

9=>l  (OdJt4>^.)  An  "account  stated"  is  a  writ- 
ing which  euubita  the  state  of  an  account  be- 
tween the  parties  and  strikes  a  balance  which 
is  agreed  upon  by  them  so  as  to  become  a  new 
contract.— Fee  v.  McPhee  Co.,  160  P.  397. 
9=>4  (CaLApp.)  Monthly  vouchers  made  out 
by  railroad  to  dredging  company,  carrying  re- 
ceipt signed  by  latter  showing  estimated  amount 
due  it  for  filling  in  land,  done  during  the  previ- 
ous month,  at  so  much  a  cubic  yara,  held  not 
accounts  stated. — Richmond  Dredging  Co.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  160  P.  862. 
9=>ll  (Cal.App.)  Where  am  account  stated, 
because  of  a  mistake  of  the  bookkeeper  in  addi- 
tion, does  not  show  the  true  balance  between 
the  parties,  it  may  be  opened  and  corrected. — 
Fee  V.  McPhee  Co.,  160  P.  397. 

An  account  stated  cannot  be  changed  so  as  to 
charge  against  plaintiff  certain  items  never  be- 
fore charged  against  him  in  similar  transac- 
tions, and  first  charged  on  the  books  after  suit 
on  the  account  stated. — Id. 
^=>I3  (CaLApp.)  A  party  seeking  to  avoid  an 
account  stated  must  allege  the  error,  mistake, 
or  fraud  on  which  be  relies,  and  establish  it  by 
clear  and  satisfactory  evidence. — Fee  v.  Mc- 
Phee Co.,  160  P.  897. 

9=>I9(3)  (CaLApp.)  In  an  action  on  an  ac- 
count stated,  evidence  held  sufficient  to  sustain  a 
finding  that  defendant  corporation's  president 
knew  the  contents  of  the  statement  when  he  ap- 
proved it— Fee  v.  McPhee  Co.,  160  P.  397. 

ACKNOWLEDGMENT. 

See  Acknowledgment;  Limitation  of  Actions, 
«=»147. 

ZX.  TAKING  Ain>  CERTIFICATE. 

9=>29  (Or.)  In  considering  sufficiency  of  cer- 
tificate of  acknowledgment  of  a  mortgage,  whole 
inRlrument  should  be  examined.--Coates  v. 
Smith,  160  P.  617. 

Certificate  of  acknowledgment  of  morteiage 
will  be  liberally  construed,  and,  when  It  refers 
to  conveyance,  reference  may  be  had  to  body 
of  deed  or  mortgage  in  aid  of  certificate,  which 
is  sufficient  if  two  together  show  substantial 
compliance  with  statute. — Id. 

No  particular  form  is  required  for  an  individ- 
ual acknowledgment  of  a  mortgage. — Id. 
«=>36(1)  (Or.)  Under  L.  O.  L.  S  7109,  where 
certificate  of  acknowledgment  of  mortgago  iden- 
tified the  parties  as  known  to  officer  to  be  per- 
sons executing  the  instrument,  fact  that  names 
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appeared  spelled  as  "Samuel  H.  Smith"  and 
"Adora  L.  Smith,"  instead  of  names  of  the 
mortgagors,  Chester  A.  Smith  and  Oti»  S. 
Smith,  will  not  vitiate  the  instrument.— Coatea 
V.  Smith,  160  P.  517. 

TV.  PLEADIMO  AMD  EVIDENOB. 

^=959  (Or.)  There  is  presumption  that  offi- 
cer taking  acknowledgment  of  deed  or  mort- 
gage compiled  with  I>.  O.  L.  (  7109,  requiring 
that  be  know  or  have  evidence  that  person 
acknowledging  is  individual  described  in  and 
who  executed  conveyance.— Coatea  t.  gmith,  160 
P.  617. 

ACQUIESCENCE. 

See  Estoppel,  <S=>94. 

ACTION. 

See   Abatement   and   Revival;    Dismissal   and 

Nonsuit. 

ZX.  NATURE  Ain>  FORM. 

^=>27(1)  (Wash.)  Where  there  is  a  positive 
duty  created  by  implication  of  law  independent 
of  contract,  though  arising  out  of  a  relation 
or  state  of  facts  created  by  contract,  an  action 
on  the  case  as  for  a  tort  will  lie  for  violation 
or  disregard  of  that  duty.— Flessber  v.  Carstens 
Packing  Co.,  160  P.  14. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Courts,  ^=>97 ;   Judgment 

ADMINISTRATION. 

See  Bze<;vtorB  and  Administrators. 

ADMISSIONS. 

See  Bastards;    Evidence,  9=>220-26B. 


ADULTERATION. 


See  Food. 


ADVERSE  POSSESSION. 

See  Tenancy  in  Common;    Waters  and  Water 
Courses,  ^=»138. 

I.  NATtTRE   AHD   REQXnSITEB. 
(F)  Hostile  Cliaraoter  o(   PomieiiittoB. 

«=>70  (Okl.)  Color  of  title  is  distinct  from 
just  or  absolute  title;  it  is  defined  to  be  "that 
which  in  appearance  in  title,  but  which  in 
reality  is  not  title."— Spaulding  v.  Beidleman, 
160  P.  1120. 

(6)   Farment  of  Taxea. 

«=»86  (Cal-App.)  Under  Code  Civ.  Proc.  Jg  318, 
322,  323.  325,  the  right  of  possession  in  plain- 
tiff for  lOUr  years  could  be  destroyed  only  by 
ripening  of  adverse  possession  of  defendant  prior 
to  that  time  with  payment  of  taxes. — People's 
Water  Co.  v.  Boromeo,  160  P.  574. 
^=>92  (Cal.)  Payment  of  taxes  on  a  strip  of 
land,  as  to  which  claims  overlap,  by  claimant 
to  title  by  adverse  possession,  is  compliance 
with  the  law,  even  though  they  have  been  paid 
by  the  holder  of  the  legal  title  also.— Cun»- 
mings  V.  Laughlin,  160  P.  833. 
9=995  (Cal.App.)  In  ejectment  against  parties 
claiming  by  adverse  possession,  where  plaintiff 
introduced  assessment  rolls  showing  that  taxes 
were  levied  and  assessed  on  the  land,  burden 
was  un  defendants  to  show  such  levies  and 
assessments  were  invalid  to  entitle  them  to  ben- 
efits of  sections  of  Code  relative  to  adverse  pos- 
session.- People'*  Water  Co.  v.  Boromeo,  160  P. 
B74. 


m.  piXABnro.  evidehce,  triai.. 

AITS   REVIEW. 

®=>lia  (CalADp.)  Under  Code  Civ.  Proc.  § 
321,  plaintiff,  naving  the  record  title  to  land, 
was  expressly  presumed  to  be  seized  of  its  pos- 
session within  time  rp<iuired  by  law,  baraen 
was  on  defendants  to  show  that  they,  or  either 
of  them,  having  color  of  title,  had  possessed  it 
as  against  plaintiff  for  statutory  period  of  fire 
years  preceding  action.— Cory  v.  Hotchkias,  100 
*r,  o41. 

In  action  to  qniet  title  to  unctdtivated  land, 
a  defendant,  without  color  of  title,  to  establish 
his  claim  of  adverse  possession,  was  required  to 
show  that  land  had  been  protected  by  a  sub- 
stantial inclosure  and  cultivated  during  his  ose 
and  possession,  as  required  by  Code  Civ.  Proc. 

i  325:-id. 

«=>II4(1)  (Cal.App.)  In  action  to  quiet  title 
to  uncultivated,  uninclosed  land,  evidence  held 
not  to  show  that  defendant,  having  cotor  of  ti- 
tle, had  continuously  or  at  all  occupied  land  for 
Sasturage  within  Code  C^v.  Proc.  {  323,  anbd. 
,  for  statutory  period  of  five  years  necessary 
to  establish  his  claim  of  adverse  possession. — 
Cory  v.  Hotchklss,  160  P.  841. 

In  action  to  9uiet  title  to  uncultivated,  nnin- 
closed  land,  evidence  as  to  use  of  it  by  a  de- 
fendant having  no  color  of  title  Aeld  not  suffi- 
cient to  show  that  he  or  another  defendant 
claiming  under  tax  deed,  had  exclusive  use  and 
•occupation  of  land  for  statutory  period  within 
Code  Civ.  Proc.  f  323.— Id. 
^s  114(2)  (Cal.)  In  boundary  suit,  evidence  of 
occupancy  of  and  dominion  over  disputed  bound- 
ary strip,  by  plaintiff^  and  predecessors  kcld 
sufficient  to  show  title  by  prescription. — Cum- 
mings  V.  Laughlin,  160  P.  833. 

AFFIDAVITS. 

See  Depositioiis;  New  Trial,  «s9>161i   Yenne, 
9=366,  67. 

AGL 

See  Evidence,  «s»833. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  Waters  and  Water  Courses,  «s>256-2S8. 

AIDER  BY  VERDICT. 

See   Appeal   and   Error,   9=»1068;    Indictment 
and  Information,  9=>202. 

ALIAS  WRITS. 

See  Process,  9=»45. 

ALIENATION. 

See  Indians,  9s»16;    Perpetuities.^ 

ALIMONY. 

See  Divorce,  «=»200-287. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

«S927(2)  (Okl.)  Where  the  defendant  in  an 
action  on  a  note  pleads  material  alteration 
without  his  consent,  the  burden  is  on  him  to 
prove  it  by  a  preponderance  of  the  testimony. — 
Kapp  y.  Levyson,  160  P.  467. 


AMBIGUITIES. 


See  Evidence,  ^=»450, 
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AMENDMENT. 

See  Appeal  and  Error,  9=3889 ;  CoantieB,  9=33; 
JudKinent,  «=>102;  Pleading,  «s»236-268; 
Keplevin,  4s>68. 

AMOUNT  IN  CONTROVERSY. 

See  Courto,  «=>120,  222 ;  Justices  of  the  Peace, 
€=»43,  44,  141. 

ANIMALS. 

See  Carriere,  «=>208-229:  Chattel  Mortgages, 
«=949 ;  Criminal  Law,  «=3252;  Game ;  Bail- 
roads,  «=s>360,  405. 

ANSWER. 

See  Pleading,  «s3%. 

APPEAL  AND  ERROR. 

See  Certiorari;  Courts,  «3>222:  Crhninal  Law, 
«=>1032-1186;   Exceptions,  Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  topics. 

m.   DEOiaiONS  BXiVIEWABX.E. 
(D)    FlaaUty  of   DetermlnatlaB. 

<S=>79(1)  (Cal.)  Judgment,  after  plaintifTs  re- 
fusal to  amend  when  demurrers  to  the  com- 
plaint were  sustained,  in  favor  of  three  de- 
fendants in  suit  to  avoid  a  deed  under  which 
they  claimed,  but  not  affecting  their  mortgagee, 
who  was  made  a  party,  is  nevertheless  a  Qnal 
judgment  as  to  them  and  appealable. — Baxter 
V.   Boege,  160  P.   1072. 

4=s>82(l)  (Cal.)  An  order  denying  appellants' 
motion  to  call  in  another  judge  to  hear  a  motion 
for  new  trial  is  appealable  under  Code  Civ. 
Proc.  J  963,  as  amended  by  St  1915,  p.  209,  as 
a  special  order  made  after  final  judgment. — Mer- 
cantile Trust  Co.  of  San  Francisco  v.  Sunset 
Road  OU  Co.,  160  P.  546. 

(BS)   nature.  Scope,  aad  Bffeet  of  Deelaton. 

4=>93  (Or.)  An  order  reinstating  an  action 
dismissed  without  prejudice,  because  limitations 
would  bar  the  institution  of  another  action  for 
the  same  cause,  is  not  final,  and  appeal  there- 
from will  be  dismissed.— Kyia-Kierola  v.  Stan- 
ley-Smith Lumber  Co.,  160  P.  542. 

IV.  BIGHT  OF  REVIEW. 
(A)   Peraona  Katltled. 

<3=9l50(l)  (Utah)  Where  claims  against  a  rail- 
road, which  plaintiff  claimed  were  assigned  to 
him  to  sue.  were  assigned  to  another  who  sued 
the  railroad,  which  settled  with  the  subsequent 
Assignee,  taking  an  indemnity  bond  holding  it 
harmless  against  plaintiff's  demands,  and  there- 
after plaintiff  sued  the  raUroad  and  recovered 
uu  the  claims  no  more  than  the  settlement, 
plaintiff  was  not  entitled  to  have  defendant's 
appeal  dismissed  because  defendant  was  no 
longer  the  real  party  in  interest— Broadbent  v. 
Denver  &  R.  G.  Ry.  Co.,  160  P.  1185. 

V.  PBESEIfTA'nOir  AHS   RESERVA- 

TION  IK  LO'nnSR  COURT  OF 

GROVKOS  OF  REVIEW. 

(A)  laanea  and  ftaeatlona  la  IjOwcv  Coart. 

«=>I7I(3)  (Wash.)  Where  a  case  was  tried 
upon  theory  that  denial  in  answer  specifying 
paragraph  7  was  intended  te  deny  allegations 
of  paragraph  8,  that  theory  cannot  be  rejected 
for  the  first  time  on  appeal. — Haas  v.  Washing- 
ton Water  Power  Co.,  160  P.  954. 
«=3l7l(3)  (Wash.)  Though  the  answer  was  in 
effect  a  negative  pregnant  and  might  be  con- 
strued as  an  admission  that  one  of  the  defend- 
ants did  the  act  charged,  where  the  trial  below 
proceeded  on  the  theory  that  it  was  a  complete 


denial,  it  must  b«  so  treated  on  appeal. — Gasch 
y.  Rounds,  160  P.  962. 

«C9l73(6)  (OkL)  The  question  of  the  statnte  of 
frauds,  not  presented  in  the  trial  court,  will  not 
be  considered  for  the  first  time  on  appeal. — 
Render  v.  Lillard.  160  P.  705. 

(B)   Objection*  sad   Mottona,   and    Rnllnica 
Thereoa. 

e=»l85(l)  (Okl.)  The  jurisdiction  of  the  court 
from  which  an  appeal  comes  is  fundamental, 
the  parties  cannot  waive  the  want  thereof,  and 
the  want  of  jurisdiction  will  be  noticed,  though 
not  challenged  in  the  trial  court.— First  Nat. 
Bank  of  Poteau  t.  School  Dist  No.  49  of 
Hughes  County.  160  P.  68. 
9=3 1 85 (3)  (Cal.)  On  appeal  from  an  order  of 
the  judge  refusing  to  call  in  another  judge  on 
ground  of  his  disqualification,  question  of  juris- 
diction of  judge  to  hear  proceeding  cannot  be 
reviewed. — Mercantile  Trust  Co.  of  San  Fran- 
cisco V.  Sunset  Road  Oil  Co.,  160  P.  645. 
9=>I93(9)  (Or.)  Adequacy  of  plaintiff's  state- 
ment of  his  cause  of  action  in  his  complaint  may 
be  questioned  for  first  time  on  appeal. — Green- 
berg  y.  German-American  Ins.  Co.,  160  P.  536. 
^=»I97(4)  (Cal.App.)  Variance  between  com- 
plaint, alleging  a  contract  to  bnUd  a  road,  and 
the  contract  to  build  a  road  and  bridges  held 
not  sufficiently  raised  in  the  trial  court  to  be 
available  on  appeal.— Shelton  v.  Michael,  ICO 
P.  578. 

<8=>20i(l)  (Okl.)  Where,  without  objection,  suit 
to  clear  title  is  tried  to  jury  and  judgment  ren- 
dered on  verdict  as  in  suit  at  law,  it  is  too 
late  to  complain  for  the  first  time  in  the  Su- 
preme Court— Carter  t.  Prairie  Oil  &  Gas  Co., 
160  P.  319. 

^»2I6(1)  (CaI.App.)  The  court  on  appeal 
need  not  inquire  whether  an  instruction  direct- 
ed to  one  of  several  defendants  should  have 
been  given  where  no  such  instruction  was  asked. 
-Shelton  v.  Michael,  160  P.  578. 
4s>237(8)  (Okl.)  In  the  absence  of  demurrer 
to  the  evidence  or  motion  for  directed  ver- 
dict, insufficiency  of  evidence  is  not  present- 
ed on  appeal. — Simpson  v.  Mauldin,  160  P.  481. 

(C)  Bzreptlona. 

«s>248  (Or.)  There  can  be  no  reversal,  where, 
throughout  the  testimony,  no  exception  was 
taken  to  any  ruling  of  the  court— Douglas 
Creditors'  Ass'n  v.  Hutchason,  160  P.  539. 
9=9274(4)  (Okl.)  An  exception  to  instruc- 
tions does  not  challenge  the  sufficiency  of  the 
evidence.— Simpson  t.  Mauldin,  160  P.  481. 

(D)   Motlona  for  ITe-w  Trial. 

«S=»28I(1)  (Colo.)  Under  Code  Civ.  Proc.  |  237, 
and  Rule  No.  19,  of  Practice  and  Procedure  in 
Civil  Causes  (148  Pac.  xviii),  adopted  by  Su- 
preme Court,  effective  September  14,  1914,  fil- 
ing of  a  motion  for  new  trial  within  the  time 
and  manner  prescribed  therefor  is  a  condition 
precedent  to  have  judgment  reviewed. — Snider 
v.  Ostrander,  160  P.  195;  Quintanilla  v.  Quin- 
tanilla.  Id. 
^=>302(1)   (CaLApp.)  An   appeal,   after   abro- 

?:ation  by  St  1915,  p.  209,  of  right  of  appeal 
rom  order  denying  new  trial  as  granted  by 
Code  Civ.  Proc.  {  963,  is  properly  before  the 
court,  regardless  of  whether  the  motion  for  new 
trial  was  based  upon  sufficient  grounds. — Tor- 
mey  v.  Miller,  160  P.  858. 
^=3302(1)  (Wyo.)  Under  Supreme  Court  Rule 
13  (104  Pac.  xiii),  alleged  errors  in  denying 
plaintiff's  motion  to  strike  part  of  the  answer 
could  not  be  considered,  where  not  assigned  as 
grounds  for  new  trial  in  court  below. — Capitol 
HUl  State  Bank  v.  Rawlins  Nat  Bank  of 
Rawlins,  160  P.  1171. 

<8=9302(3)  (Wyo.)  Under  Supreme  Court  13 
(104  Pac.  xiii),  alleged  errors  in  rejecting  evi- 
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denM  cannot  be  considered,  where  not  assign- 
ed as  gronnds  for  new  trial  in  court  beiow.— 
Capitol  Hill  State  Bank  t.  Bawlins  Nat.  Bank 
of  Rawlins,  160  P.  1171. 

VI.  PARTIES. 

«=»322  (Okl.)  Where  one  of  two  defendants  In 
joint  judgment  files  motion  for  new  trial,  but 
both  join  as  plaintiffs  in  error,  and  case-made 
and  notice  for  settling  and  signing  it  is  served 
on  defendant,  who  filed  no  motion,  who  waived 
issuance  of  summons  in  error  and  entered  vol- 
untary appearance,  the  party  filing  the  motion 
is  a  proper  plaintiff  in  error.— Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Cleveland,  160  P.  328. 
<S=3323(3)  (Okl.)  All  parties  to  a  joint  judg- 
ment must  be  joined  in  a  proceeding  in  the  Su- 
preme Court. — Long  v.  Beardeu,  ICO  P.  467. 
<&=>336(1)  (Okl.)  A  failure  to  join  any  of  the 
persons  against  whom  a  joint  judgment  has 
been  rendered  in  proceeding  to  reverse  a  judg- 
ment is  ground  for  dismissal — Grounds  v.  Ding- 
man,  160  P.  883. 

Vn.  JtEQITISITES  AND  PROCEEDINas 
FOR  TRANSFER  OF  CAUSE. 

(A)  Time  o<  Talcinv  Proccedlnarii. 

<8ss>339(2)  (Kan.)  On  appeal  from  a  judgment 
dismissing  an  action  for  failure  to  amend  after 
demurrer  sustained,  the  ruling  sustaining  the 
demurrer  cannot  be  reviewed  if  made  more  than 
six  months  before  appeal  was  perfected. — Slim- 
mer V.  Rice,  160  P.  084. 

^=»339(2)  (Kan.)  Error  in  sustaining  a  mo- 
tion for  judgment  on  the  pleadings  and  opening 
statement  will  not  be  considered,  where,  the  ap- 
peal was  not  perfected  within  six  months  from 
judgment.— Stone  v.  Pugh,  160  P.  988. 
«=»347(1)  (Utah)  Under  Comp.  Laws  1907,  $ 
3301,  providing  an  appeal  within  six  months 
from  entry  of  judgment,  where  a  final  judg- 
ment was  not  entered  and  an  appeal  for  that 
reason  failed,  and  a  judgment  was  thereafter 
entered,  time  for  an  appeal  runs  from  the  ac- 
tual entry.— Lttkich  v.  Utah  Const  Co.,  160  P. 
270. 

«=>347(2)  (Okl.)  Where  statute  gives  appeal 
from  intermediate  order,  the  party  may  insti- 
tute l^rocecdings  for  review  at  once  or  wait  till 
final  judgment,  provided  proceedings  for  review 
are  taken  within  the  statutory  period  after  in- 
termediate order.— Gbupco  t.  Chapman,  160  P. 
So. 

Under  Rev.  Laws  1910,  g  5236,  the  Supreme 
Court  will  consider  error  in  sustaining  demur- 
rers when  the  petition  in  error  is  filed  in  Su- 
preme Court  within  six  months  after  sustaining 
the  demurrers. — Id. 

«=»347(3)  (N.M.)  The  time  for  appeal  from  a 
judgment  nunc  pro  tunc  commences  to  run  from 
its  entry,  not  from  the  former  date  as  of  which 
it  is  entered.— Simon  v.  Kl  Paso  &  S.  W.  Co.. 
160  P.  352;  Shipp  v.  Same.  Id.  354. 
<S=>356  (Colo.)  Under  Rale  No.  14  of  Rules  of 
Practice  and  Procedure  in  Civil  Causes  (148 
Pac.  xviii),  adopted  by  Supreme  Court,  ef- 
fective September  14,  1914,  writ  of  error  will 
be  dismissed  where  plaintiff  in  error  fails  to 
institute  proceedings  in  error  until  after  ex- 
piration of  time  limited  therefor.— Snider  v. 
Ostrander,  160  P.  195;  Quintanilla  v.  Quin- 
tanilla.  Id. 

(B)  PetittoB    or    Prayer,    AIIoTranoe,    sad 
Certia^ate  or  Affidavit. 

«=»362(1)  (Okl.)  Error  occurring  at  the  trial 
cannot  be  considered  by  the  Supreme  Court,  un- 
less the  ruUng  on  motion  for  new  trial  based  on 
such  error  is  assigned  in  reviewing  court.— 
Brown  v.  Anderson,  160  P.  724. 
<&=>362(3)  (Okl.)  After  expiration  of  the  statu- 
tory time  for  filing  petition  in  error,  it  cannot 
be  amended  by  setting  up  new  assignments,  and 
where  permi^on  to  amend  has  Men  given,  ■ 


new  assignment  will  not  be  considered.— Brown 
▼.  Anderson,  160  P.  724. 

(D)   IVrlt  of  Brror,  citation,  or  notice. 

<S=>4I4  (Or.)  Under  L.  O.  L.  {  550,  an  appeal 
by  a  defendant  from  decree  enjoining  enforce- 
ment of  judgment  will  be  dismissed  where  a 
codefendant  who  would  be  compelled  to  pay 
judgment  if.  decree  were  reversed  is  not  served 
with  notice  of  appeal.— French  v.  McKean,  160 
P.  llol. 

*=>4I9(1)  (Or.)  A  notice  of  appeal,  if  insufficient 
in  description  of  judgment,  may  be  read  with 
undertaking  of  appeal,  and  when  the  judg- 
ment is  thereby  sumciently  identified,  jurisdic- 
tion is  conferred  on  the  Supreme  Court  by  fil- 
ing of  the  transcript— Meridianal  Co.  v.  Bourne. 
xnU  IT.  llol. 

^=>424  (Wash.)  The  requirement  of  aerriee  of 
notice  on  parties  having  an  interest  identical 
with  appellant  is  to  enable  them  to  join  in  the 
appeal,  and  thus  avoid  successive  appeals. — 
Langley  v.  Devlin,  160  P.  646. 

Nonresident  plaintiffs  need  not  serve  notice 
of  appeal  from  adverse  judgment  on  the  surety 
on  their  cost  bond  against  whom  no  judgment 
was  rendered. — Id. 

«s»424  (Wash.)  Where  the  party  at  whose  in- 
stance a  cost  bond  wae  given  waived  in  the  Su- 
preme Court  all  rights  under  the  bond,  there  Is 
no  necessity  for  service  of  a  notice  of  appeal  on 
the  surety.- Roberts  v.  Pacific  Telephone  & 
Telegraph  Co.,  160  P.  753. 
«s>425  (Or.)  Under  L.  O.  L.  {  550,  as  amend- 
ed by  Laws  1913,  p.  617,  §  1,  and  section  541, 
notice  of  appeal  sent  by  mail,  excluding  day  on 
which  judgment  was  rendered,  and  including 
day  on  which  it  was  mailed,  held  not  served 
until  the  sixty-first  day  after  judgment,  and 
too  late.— Hutchison  v.  Crandall,  160  P.  124. 
«s>429  (OkL)  A  defendant  in  error  or  his  at- 
torney may  waive  in  writing  issuance  and  serv- 
ice of  summons  in  error  at  any  time  before  ex- 
Siration  of  time  allowed  for  appeal— Chicago. 
:.  I.  &  P.  Ry.  Co.  V.  Cleveland,- 160  P.  328. 
<8=»430(1)  (Okl.)  Where  summons  In  error  la 
not  served  upon  all  necessary  parties  and  no 
precipe  has  been  filed,  and  time  for  valid  sum- 
mons has  expired,  appeal  will  be  dismissed.— 
Orounds  v.  Dingman,  160  P.  883. 

IX.  SVFERSESEAS  OR  STAT  OF  PRO- 
OEEDIMGS. 

<&=>460(2)  (Cal.)  Provisiona  of  Code  Ov.  Proc 
M  942,  943,  944,  and  945,  relative  to  stay  of 
proceedings  on  judgment  appealed  from,  apply 
only  where  appellant  has  money  or  other  prop- 
erty in  possession  or  control  which  has  been 
adjudged  to  belong  to  respondent,  or  where  ap- 
pellant has  been  directed  to  do  some  act  for 
respondent's  benefit— Halsted  ▼.  First  Siv. 
Bank,  160  P.  1075. 

In  action  by  executors  against  individual  and 
bank  to  recover  deposit,  if  bank  had  appealed 
from  judgment  for  individual  for  amount  of  de- 
|)Osit,  it  could  have  stayed  enforcement  of  the 
judgment  pending  its  appeal  only  by  giving  stay 
bond  provided  by  Code  Civ.  Proc.  §  942.— Id. 
€='460(4)  (Cal.)  Under  Code  Civ.  Proc.  {  949. 
applying  to  cases  not  provided  for  in  sections  942, 
943,  944,  and  945,  in  action  by  executors 
against  individual  and  bank  to  recover  deposit 
so  far  as  Judgment  for  individual  against  bank 
for  deposit  was  against  executors,  proceedings 
thereon  were  stayed,  bv  their  appeal  duly  per- 
fected, without  stay  bond.— Halsted  v.  First 
Sav.  Bank,  160  P.  1075. 

<&:»475  (Cal.)  Where  surety  on  undertaking  to 
stay  execution  pending  appeal  becomes  insuffi- 
cient or  the  undertaking  is  inadequate,  relief 
can  be  obtained,  under  Code  Civ.  Proc.  §  954.  in 
the  court  below,  but  not  when  the  amount  is 
not  sufficient  in  event  of  afllrmance. — Jameson 
V.  Chanslor-Canfield  Midway  Oil  Co.,  160  P. 
10<?6. 

In  view  of  Oods  Oir.  Pioc.  U  942-946,  948, 
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and   954,    Supreme   Court,    on    applieatlon   of 

plaintiff  respondents  that  defendant  be  requir- 
ed to  give  further  undertaking  as  condition  to 
further  maintenance  of  stay  of  execution  pend- 
ing appeal,  on  ground  that  amount  fixed  by  trial 
ronrt  has  become  insufficient  in  the  event  of  af- 
firmance, cannot  require  such  further  under- 
taking.—Id. 

Supreme  Court  has  no  authority,  on  appli- 
cation b,T  plaintiff  respondents  for  order  requir- 
ing defendant  anpellant  to  give  further  under- 
taking as  condition  to  maintenance  of  stay  of 
execution,  to  review  action  of  trial  court  in 
fixing  amount  of  undertaking.— Id. 
^=3479(1|  (Cal.)  In  action  by  executors  against 
individual  and  bank  to  recover  deposit,  where 
executors  appealed  from  judgment  for  individ- 
ual against  bank,  which  appeal  did  not  work 
stay,  and,  applying  for  supersedeas,  alleged  that 
individual  had  no  means,  and  if  money  was 
collected  by  her  executors  would  not  be  able 
to  recover  it,  if  they  prevailed,  writ  of  super- 
sedeas will  issue.— Halsted  v.  First  Sav.  Bank, 
160  P.  1075. 

$s>485(2)  (Cal.)  In  view  of  provisions  of  Code 
Civ.  Proc.  |§  942.  943,  944,  946,  and  949,  rela- 
tive to  stay  by  ai>peal,  in  action  by  executors 
against  bank  and  individual  to  recover  deposit, 
exec-utora'  appeal  did  not  stay  enforcement  of 
individual's  judgment  against  bank  for  amount 
of  deposit,— Halsted  v.  First  Sav.  Bank,  160  P. 
1075. 

^»488(2)  (Or.)  Where  a  corporation  was  en- 
joined from  intermeddling  with  property,  tak- 
ing an  appeal  and  giving  supersedeas  t>ond  did 
not  render  it  immune,  while  appeal  was  pend- 
ing, from  prosecution  for  contempt  for  a  viola- 
tion of  the  injunction.— Treadgold  v.  Willard, 
leo  P.  803. 

X.  BECOBD  AMD  PBOCEimiNOS  SOT 
UX   REOOBO. 

(A)  Mattera  to  be  Shown  br  R««ord. 

^=9494  (Utah)' In  case  of  appeal  there  must  be 
record  evidence  showing  that  a  final  judgment 
was  rendered  and  entered.— Lukicb  v.  Utah 
Const.  Co.,  160  P.  270. 

^=>499(3)  (Okl.)  On  exclusion  of  testimony  for 
plaintiff,  the  refusal  to  permit  plaintiff  to  have 
incorporated  into  the  record  a  formal  tender  or 
offer  of  the  evidence  which  bis  witness  would 
furnish  is  error.— Talliaferro  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  160  P.  69. 
«=>5II  (3)  (Okl.)  That  the  case-made  does  not 
affirmatively  show  that  orders  extending  time  to 
prepare  and  serve  case-made  are  entered  on  the 
jpumal  is  not  sufficient  ground  for  dismissal  of 
appeal.— Mutual  Life  Ins.  Co.  of  New  Yorit  v. 
Buford,  160  P.  928. 

(B)  Seope  and  Content*  of  Record. 

^=9516  (Wash.)  Where  defendant  withdrew  his 
answer  and  demurred  to  the  complaint,  and, 
demurrer  being  sustained,  plaintiff  refused  to 
amend,  and  appealed  from  judgment  of  dismiss- 
al, the  question  was  the  sufficiency  of  the  com- 
plaint, so  that  the  record  need  not  include  onen- 
ing  statement  of  plaintifTs  counsel  prior  to 
the  demurrer.- Jacobs  v.  City  of  Seattle,  160 
P.  299. 

4=»5I8(1)  (OkL)  The  record  proper  in  a  civ- 
il action  consists  of  the  pleadings,  proceedings, 
rulings,  orders,  and  judgments,  and  an  appeal 
by  transcript  will  be  dismissed  where  the  plead- 
ings are  not  included  therein. — Southern  Surety 
Co.  V.  Tumham,  160  P.  468. 
^=>5I8(5)  (Okl.)  A  certified  copy  of  order  of 
court  referred  to  in  answer  as  being  attached. 
but  not  in  fact  attached,  and  not  filed  in  trial 
court,  but  filed  with  clerk  of  Supreme  Court 
and  attached  to  transcript  of  record  after  more 
than  a  year,  is  not  a  part  of  the  transcript- 
Robert  V.  Mullen,  160  P.  88. 


^s>5l9  (Okl.)  Die  agreed  statement  of  facts, 
not  being  a  part  of  the  record  unless  made  so 
by  bill  of  exceptions,  cannot  be  considered  on 
appeal  by  transcript  of  the  record. — Southern 
Surety  Co.  v.  Tumham,  160  P.  408. 
^»537  (OkL)  An  order  extending  time  to 
make  and  serve  case-made  is  without  force 
where  it  is  not  shown  affirmatively  by  the 
case-made.— Berryhill  v.  Miller.  160  P.  67. 

(C)  Reeeastty  of  Bill  of  Bxoeptlona,  Caae, 

or  Statement  of  Facta. 

©=544(1)  (Utah)  Under  Comp.  Laws  1007,  f 
3283,  as  to  what  is  deemed  excepted  to  without 
a  bill  of  exceptions,  and  Laws  1911,  c.  94,  as 
to  bow  the  judgment  roll  is  made  up,  denial 
of  motion  for  change  of  venue  will  not  be  con- 
sidered on  appeal  unless  shown  by  bill  of  ex- 
ceptions.—Broadbent  V.  Denver  &  R.  G.  Ky.  Co., 
160  P.  1185. 

©=3545  (Okl.)  A  motion  in  county  x:ourt  to  re- 
instate an  appeal  from  a  justice  of  the  peace, 
which  had  been  dismissed,  does  not  constitute 
part  of  the  record  proper,  and  cannot  be  re- 
viewed by  Supreme  Court  on  proceeding  by  pe- 
tition in  error,  with  transcript  of  record  at- 
tached thereto.— O.  K.  Bus  &  Baggage  Co.  v. 
Cox,  160  P.  455. 

(D)  Contenta,  Maklagr,   and   Settlement  of 

Caae  or  Statement' of  Facta. 

«=s>556  (Okl.)  Rev.  Laws  1010,  §1  5235-5278, 
contains  complete  provisions  prescrioing  require- 
ments and  regulating  procedure  for  bringing 
case  to  Supreme  Court  with  case-made  attach- 
ed.—St.  Louis  &  S.  F.  R.  Co.  v.  Taliaferro,  160 
P.  610. 

^=>559  (Okl.)  In  proceeding  by  petition  in  er- 
ror with  case-made  attached,  only  matters  es- 
sential to  present  errors  complained  of  need  be 
brought  up.— St.  Louis  &  S.  F.  R.  (3o.  v.  Talia- 
ferro, 160  P.  610. 

<e=»562  (Okl.)  Rev.  Laws  1910,  §  5317.  requir- 
ing orders  made  out  of  court  to  be  forthwith 
entered  on  the  journal,  is  directory,  and  compli- 
ance therewith  is  not  essential  to  validity  of  the 
orders,  and  the  case-made  need  not  show  affirm- 
atively the  recording  thereof. — St.  Louia  &  S. 
F.  R.  Co.  V.  Taliaferro,  100  P.  610. 
«=9562  (Okl.)  Rev.  Laws  1910,  §  5317,  as  to 
entry  of  orders  on  the  journal  of  the  court,  is 
directory,  and  such  entry  and  affirmative  show- 
ing thereof  in  the  case-made  is  not  essential. — 
Mutual  Life  Ins.  Co.  of  New  York  v.  Buford, 
160  P.  928. 

<g=564(3)  (Okl.)  Recital  in  case-made  duly 
certified  that  order  was  made  extending  time  to 
prepare  and  serve  case,  where  the  substance  of 
the  order  is  contained  in  the  case-made,  is  suffi- 
cient, and  motion  to  dismiss  for  failure  to  show 
that  the  order  of  extension  was  entered  on  the 
journal  will  be  overruled.— St.  Louis  &  S.  F.  B. 
Co.  V.  Taliaferro,  160  P.  610. 
©=9965  (Okl.)  Where  a  joint  judgment  is 
brought  up  on  error  with  case-made  attached, 
case-made  must  be  served  on  all  parties  against 
whom  judgment  Is  rendered. — Grounds  v.  I>ing- 
man.  160  P.  883. 

©=>S67(1)  (Okl.)  Unless  waived  by  defendant 
in  error,  a  case-made,  settled  and  signed  before 
expiration  of  time  for  suggesting  amendments, 
is  a  nullity,  and  confers  no  jurisdiction  on  the 
Supreme  Court.— Hart  v.  New  State  Bank,  160 
P.  605. 

©=9567(1)  (Okl.)  In  absence  of  waiver  by  de- 
fendants in  error,  case-made  signed  and  settled 
before  expiration  of  time  granted  for  amend- 
ments is  a  nullity.— Hubbard  v.  Meek,  160  P. 
1128. 

©=9568  (Okl.)  Where  no  notice  of  settlement  of 
case-made  is  given  to,  or  waived  by  necessary 
parties,  the  case-made  is  a  nullity,  and  no  juris- 
diction vests  in  Supreme  Court  to  decide  ques- 
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don  arising  thereon. — Grounds  y.  Dineman,  160 
P.  883. 

9=>568  (Okl.)  Where  no  notice  of  time  of  set- 
tlement of  case-made  is  given  or  waived,  and 
there  is  no  appearance,  the  case-made  is  a 
nullity,  and  no  jurisdiction  is  vested  in  the  Su- 
preme Court.— Hubbard  v.  Meek,  160  P.  1128. 

(B)  Abatr«ets  of  Record. 

€=3586(4)  (Utah)  Where  a  judgment  was  in  the 
judgment  roll,  but  was  not  printed  in  abstract, 
because  abstract  in  premature  appeal  not  show- 
ing it  was  refiled  by  consent,  a  rule  requiring 
the  judgment  to  be  printed  in  the  abstract,  but 
not  ma]king  failure  to  do  so  a  cause  for  dis- 
missal is  directory  and  sufficiently  complied 
with  to  withstand  a  motion  to  dismiss. — Lukich 
V.  Utah  Const.  Co.,  160  P.  270. 
$=»586(7)  (Utah)  Where  a  record  on  appeal 
disclosed  that  tne  parties  stipulated  that  ab- 
stract of  record  used  in  a  former  appeal,  dis- 
missed as  premature,  be  nsed  in  present  appeal, 
rule  of  court  held  substantially  complied  with 
when  appellant  obtained  leave  ta  refile  the  orig- 
inal abstract  which  contained  the  assignments 
of  error.— Lukich  v.  Utah  Const.  Co.,  160  P. 
270. 

(O)  AntheatleatloB  and  Certlflemtlon. 

®=>6I4  (Okl.)  Where  a  case-made  is  signed  by 
trial  judge,  and  not  attested  by  signature  of 
clerk  and  seal  of  court  as  required  by  Rev. 
Laws  1910,  i  5242,  it  is  insufficient— BerryhUl 
V.  Miller,  160  P.  67. 

«=s6l4  (Okl.)  The  certificate  of  the  judke  to 
a  case-made  is  prima  facie  evidence  of  the  facts 
recited  and  cannot  be  impeached  except  as  au- 
thorized by  Rev.  Laws  1910,  §  5248.— St.  Ix)uis 
&  S.  F.  R.  Co.  V.  Taliaferro,  160  P.  610. 

(H)   Tranamlaslon,    Filing;,    Printing,    and 
Service   of  Copiea. 

®=s>624  (Or.)  Where  an  appeal  was  not  per- 
fected within  30  days  under  L.  O.  L.  J  550, 
subd.  4,  on  April  10th,  the  trial  court  had  no 
authority,  under  section  554,  to  make  an  order 
May  27th  extending  the  time  to  file  the  tran- 
script.—Bell  V.  Fleming,  160  P.  1150. 
«=>627(2)  OJtah)  Though  Supreme  Court  rules 
6,  10  (97  Pac.  viii).  as  to  contents  of  abstract 
and  time  of  filing  it  and  serving  brief,  be  not 
complied  with,  yet  no  prejudice  resulting,  and 
there  be  no  delay  in  the  hearing,  appeal  will 
not  be  dismissed.— Grosteit  v.  Miller,  160  P. 
769. 

«=»633  (N.M.)  Where  a  bona  fide  attempt  has 
been  made  to  perfect  appeal  under  Laws  1915, 
c.  77,  a  motion  by  appellee  to  docket  and  af- 
firm under  Code  1915,  g  4490,  will  be  denied, 
though  the  procedure  should  have  been  accord- 
ing to  the  law  prior  to  that  of  1915.— Lukins 
v.  Traylor,  160  P.  349. 

(I)  Oefecta.    Objectlona,    AmendmeBt,    and 
Correction. 

«=9639(1)  (Utah)  Though  Supreme  Ckturt  rules 
6,  10  (97  Pac.  viii),  as  to  contents  of  abstract 
and  time  of  filing  it  and  serving  brief,  be  not 
complied  with,  yet  no  prejudice  resulting,  and 
there  be  no  delay  in  the  hearing,  appeal  will  not 
be  dismissed.— Grosteit  v.  Miller,  160  P.  769. 

The  court  may  refuse  to  search  for  questions, 
answers,  and  rulings,  they  not  being  in  the  ab- 
stract, and  neither  it  nor  the  brief  stating 
where  they  can  be  found. — Id. 
^»640  (Kan.)  Where  no  claim  is  made  that 
mortgagors  were  not  holders  of  legal  title  or 
that  they  have  defense  to  action  for  foreclosure, 
judgment  showing  foreclosure  will  not  be  re- 
versed though  transcript  fails  to  show  formal 
proof  that  mortgagors  owned  property.— How- 
ard V.  Tourbier,  160  P.  1144. 

(Ia)   Mattera  Not  Apparent  of  Record. 

9=s>7l5(l)  (Kan.)  Testimony  not  appearing  in 
transcript  cannot  be  considered  for  any  purpose. 
—Howard  v.  Tourbier,  160  P.  1144. 


30.  ASaiOnMENT   or   ERKOBS. 

4s»754(3)  (Okl.)  Errors  occurring  during  the 
trial  cannot  be  considered,  unless  the  ruling  on 
motion  for  new  trial  is  assigned  for  error. — 
Witherspoon  v.  Smith,  160  P.  57. 

Zn.  BRIEFS. 

^^757(3)  (Okl.)  Assigninenta  of  error  on  ad- 
mission of  testimony  will  not  be  considered 
where  the  substance  of  sudi  testimony,  with 
the  specific  objections  thereto,  is  not  set  out 
in  the  briefs,  as  required  by  Supreme  Court 
Rule  25  (137  Pac.  xi).— Purcell  MiU  &  Elevator 
Co.  V.  Canadian  Valley  Const  Co.,  160  P.  485. 

®=3762  (Wash.)  Under  provision  of  Rem.  & 
Bal.  Code,  S  1730,  the  court  need  not  notice  con- 
tentions made  in  appellant's  reply  brief  which 
were  not  made  in  his  opening  brief. — Marshall 


V.  Dunn,  160  P.  298. 

€=>773(3)  (Utah)  Though  Supreme  Court  mles 
6,  10  (97  Pac.  viii),  as  to  contents  of  abstract  and 
time  of  filing  it  and  serving  brief,  be  not  com- 
plied with,  yet  no  prejudice  resulting,  and  there 
be  no  delay  in  the  hearing,  appeal  will  not  be 
dismissed.— Grosteit  v.  Miller,  160  P.  769. 

«=5»773(5)  (OkL)  Where  defendant  in  error  fails 
to  file  briefs,  and  briefs  of  plaintiff  in  error 
reasonably  sustain  assignments,  the  judgment 
will  be  reversed. — Braden  v.  Panther  CreA  Oil 
Co.,  160  P.  817. 

<S=»778(5)  (Okl.)  Where  defendant  in  error 
without  excuse  has  failed  to  file  brief,  and  the 
brief  of  plaintiff  in  error  reasonably  sustains 
assignments  of  error,  judgment  will  be  reversed. 
—Missouri,  K.  &  T.  Ry.  Co.  v.  Blue,  160  P. 
594. 

Xm.  SZ8MIBSAX.,  WITHDRAWAIh  OB 
ABANDONMENT. 

®=>796  (Oal.)  Defendante  in  proceeding  under 
Code  Civ.  Proc.  i  1664,  to  determine  heirship 
and  right  of  succession,  making  claims  antag- 
onistic to  each  other,  one  of  them  api)ea1ing 
from  judgment  for  plaintiff  has  an  interest  al- 
lowing him  to  move  for  dismissal  of  the  sep- 
arate appeals  of  other  defendants. — In  re  Fried- 
man's Estate,  160  P.  237. 

^=9807  (Wyo.)  Where  it  was  not  alleged  that 
(Usmissal  of  proceedings  in  error  was  erroneous 
on  the  record  as  it  then  stood,  but  it  was 
sought  to  amend  the  record,  the  proper  proce- 
dure was  by  motion  to  reinstate,  and  not  by 
petition  for  rehearing. — Campbell  v.  Saratoga 
State  Bank,  160  P.  333. 

It  is  not  an  "unavoidable  casualty"  sufficient 
to  warrant  reinstatement  of  proceedings  ia  er- 
ror, dismissed  for  defecta  in  the  record,  that 
the  clerk  failed  to  authenticate  certain  papers. 
which  the  attorney  of  plaintiff  in  error  must 
have  had  before  him  when  briefing  the  case. 
-Id. 

XV.  HBABIN6    ANB    REWKART1TQ. 

iS=3832(l)  (Ariz.)  The  grounds  stated  in  the 
motion  for  rehearing,  amounting  to  only  an 
argument  with  the  court  as  to  the  law  ap- 
plicable to  the  facta  stated,  present  no  grounds 
therefor. — Cerro  Cobre  Development  Co.  v.  Du- 
vall,  160  P.  25. 

(S=>832(4)  (Wyo.)  Exception  to  ruling  of  trial 
court  refusing  to  direct  defendant  to  elect  on 
which  cause  of  action  of  his  counterclaim  he 
sought  to  proceed,  was  waived,  on  petition  for 
rehearing,  where  the  point  was  not  made  in 
the  original  brief.— Studebaker  C!orp.  of  Amer- 
ica v.  Hanson,  160  P.  336. 

€=3834  (OaLApp.)  Judgment  on  appeal,  like 
judgment  of  a  trial  court,  has  force  from  time 
of  entry,  though  rehearing  may  be  ordered,  sua- 
pending  ita  operation.— Eaton  t.  Southern  Pac. 
6o..  160  P.  687.  (     (^r^n\r> 
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XVI.  KEVIBW. 

(A)   Scope  and  Kxtent  iB  General. 

®=>837(12)  (Utah)  In  a  law  case,  the  Supreme 
Court,  where  evidence  was  excluded,  has  no 
power  to  pass  upon  its  sufficiency,  but  can  do 
no  more  than  to  determine  whether  there  was 
«rror  in  its  exclusion.— Hirsh  ▼.  Ogden  Furni- 
ture &  Carpet  Co.,  160  P.  283. 
^=>843(2)  (Utah)  In  irrigation  company's  suit 
to  restrain  diversion  of  water,  question  whether 
state  engineer's  certificate  of  appropriation  is- 
sued to  defendant's  predecessor  was  conclu- 
sive or  prima  facie  evidence,  ReW  immaterial. 
—New  Era  Irr.  Co.  v.  Warren  Irr.  Co.,  160  P. 
1195. 

«=>854(1)  (Utah)  Where  under  the  findings  th« 
court  rendered  judgment  for  plaintiff  on  two 
theories,  the  judgment  must,  on  defendant's  ap- 
peal on  the  judgment  roll  without  a  bill  of  ex- 
ceptions, be  upheld  if  either  theory  wag  correct. 
— Swansou  v.  DeVine,  160  P.  872. 

(C)   Parties  Bin  titled  to  Allege  BSrror. 

«=9882(10)  (Wash.)  Where  defendant  had  de- 
posited funds  belonging  to  intervener  in  his 
bank  account,  garnisheed  by  plaintiff,  error_  of 
court  in  refusing  to  admit  bank's  books  as  im- 
material held  not  an  error  invited  by  plaintiff's 
counsel  in  objecting  to  their  offer,  on  the 
ground  that  checks  had  been  issued  against  the 
account  and  subsequently  paid. — Chase  &  Baker 
Co.  V.  Olmsted,  160  P.  962. 
®=>882(12)  (Cal.)  Plaintiff,  having  requested  it, 
may  not  complain  of  the  giving  of  an  instruc- 
tion not  within  the  iesuee.— Newby  t.  Times- 
Mirror  Co.,  160  P.  233. 

«=3882(17)  (Cal.)  Plaintiff,  though  requesting 
an  instruction  not  within  the  issues,  may  make 
the  point  that  implied  findings  under  it  are  not 
supported  by  evidence. — Newby  v.  Times-Mirror 
Co.,  160  P.  233. 

(D)   Amendments,   Additional   Proofs,  and 
Trial  of  Caase  Aneir. 

®=>889(3)  (Okl.)  An  amendment  of  a  plea, 
which  ought  to  have  been  allowed  if  asked  for 
in  the  trial  court  to  conform  to  evidence  ad- 
duced without  objection,  will  be  regarded  by  the 
Supreme  Court  as  having  been  made. — Ham  v. 
Patterson,  160  P.  924. 

<8=9893{1)  (Wash.)  An  action  by  executors  for 
the  price  of  notes  sold  the  defendants  is  triable 
de  novo  on  appeal. — Goldsworthy  v.  Oliver, 
160  P.  4. 

^=9895(2)  (Wash.)  Cases  tried  in  the  superior 
court  are  in  a  sense  triable  de  novo  in  Supreme 
Court,  and  it  is  not  bound  by  the  findings  of 
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the  trial  court  to  the  same  extent  that  it  is  by 
the  findings  of  a  jury. — Jim  v.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  160  P.  295. 


(IC)  Presnmptlons. 

4=>90l  (Cal.App.)  Where  respondent  contends 
that  instructions  refused  were  covered  by  those 
given,  burden  is  on  appellant  to  show,  by  set- 
ting out  all  the  instructions,  the  error  com- 
plained of. — Arundell  v.  American  Oilfields  Co., 
160  P.  159. 

«=9907{2)  (Nev.)  Where  the  evidence  is  not  In- 
cluded in  the  transcript,  the  Supreme  Court-  is 
bound  to  assume  that  it  supports  the  findings. 
—Phillips  v.  Snowden  Placer  Co.,  160  P.  786. 
4=>9I4(1)  (Wash.)  In  materialman's  action  on 
contractor's  surety  bonds,  Supreme  Court,  in 
absence  of  anything  in  record  showing  that 
contractor  had  been  personally  served,  could 
not  assume  that  lower  court  had  committed  er- 
ror in  not  entering  personal  judgment  against 
him. — Denny-Renton  Clay  &  Coal  Co.  v.  Na- 
tional Surety  Co.,  160  P.  1. 
«=>926(1)  (CaLApp.)  Where  the  record  does 
not  disclose  the  basis  of  witnesses'  estimate  of 
value  of  land,  it  must  be  assumed  that  they 


adopted  a  proper  criterion  for  estimating  its 
value.— Reclamation  Dist.  No.  730  v.  Inglin, 
160  P.  1098. 

«=3928(2)  (Colo.)  In  the  absence  of  objec- 
tions to  instructions  given  or  refused,  the  court 
must  presume  that  all  matters  at  issue  were 
submitted  under  proper  instructions. — Neef 
Bros.  Brewing  Co.  v.  Krotter,  160  P.  1039. 
e=s>930(l)  (Cal.App.)  Refusal  of  instruction 
that  jury  should  not  be  governed  by  8:rmpatby, 
but  by  evidence,  in  absence  of  showing  that 
jury  acted  out  of  sympathy,  was  not  error. — 
Arundell  v.  American  Oilfields  Co.,  160  P.  159. 
S=>930(1)  (Utah)  After  judgment  statements  of 
witnesses  against  whom  jury  has  made  findings 
must  be  taken  most  strongly  against  them. — 
Martindale  v.  Oregon  Short  Line  R.  Co.,  160 
P.  275. 

<S=3930(4)  (Cal.)  In  railroad  fireman's  action 
for  personal  injuries  on  theory  that  he  was 
struck  by  a  signboard  near  track,  it  must  be 
presumed  after  verdict  for  him  that  the  jury  so 
concluded.— Humphfres  v.  Western  Pac  Ey. 
Co..  160  P.  415. 

€=>93l(l)  (Cal.)  The  court  on  appeal  cannot 
assume  that  the  lower  court  ignored  rules  for 
determining  the  sufficiency  of  the  evidence. — 
Mellor  V.  Bank  of  Willows,  160  P.  567. 
<S=»932(1)  (Cal.App.)  The  amount  of  damages 
for  assaiUt  rests  so  largely  in  the  discretion  of 
the  jury  that  in  attack  on  a  verdict  as  excessive 
the  appellate  court  must  treat  every  conflict 
in  testimony  as  resolved  in  plaintiff's  fkvor. — 
Riffel  V.  Letts,  160  P.  845. 
«=»933(1)  (Okl.)  Where  the  court  in  granting 
an  order  specifies  fully  the  reasons  therefor,  it 
will  be  presumed  that  the  ground  stated  is  the 
only  one  on  which  the  court  acts.- St  louls, 
I.  M.  ft  S.  Ry.  Co.  V.  Lowrey,  160  P.  716. 
<8=>934(2)  (Cal.),  Where  the  court  found  that 
one  riparian  owner  used  irrigation  waters  for 
watering  stock  and  for  domestic  purposes,  and 
made  no  allotment  to  him  for  such  purposes,  it 
will  be  presumed  in  and  of  the  judgment,  that 
the  court  considered  the  allowance  sufficient  for 
all  purposes. — Half  Moon  Bay  Land  Co.  v. 
Cowell,  160  P.  675. 

$=^934(2)  (Mont)  In  aid  of  judgment  against 
right  of  dower  in  property  held  by  husband  in 
trust,  it  will,  in  absence  of  finding  or  request, 
be  inferred  that  she  had  notice  of  the  trust. — 
Huffine  V.  Lincoln,  160  P.  820. 
4=>935(1)  (Kan.)  In  replevin,  it  will  be  as- 
sumed on  appeal  that  the  purpose  of  ordering 
a  correction  of  a  judgment  for  defendant  so 
as  to  authorise  recovery  of  the  property  by 
him  was  to  state  the  judgment  actually  ren- 
dered.—Stone  T.  Pugh,  160  P.  988. 

rP)   Dlsaretlon   of  Ijovrer  Conrt. 

^=»977(5)  (Okl.)  Judgment  refusing  new  trial 
will  not  be  disturbed,  unless  the  trial  court 
clearly  abused  its  discretion. — Sinopoulo  Oil  Co. 
v.  Bell,  160  P.  448. 

«=»979(2)  (Wash.)  Order  granting  new  trial 
will  not  be  disturbed,  where  there  is  no  mani- 
fest abuse  of  discretion. — Hawn  ▼.  Takima 
County,  160  P.  7. 

<S»979(3)  (Wash.)  Refusal  of  new  trial  for 
insufficient  evidence  will  not  be  disturbed  ex- 
cept for  abuse  of  discretion,  though  the  Ap- 
pellate Court  believe  the  weight  of  evidence 
against  the  verdict. — Armstrong  y.  Modem 
Woodmen  of  America,  160  P.  940. 

(O)  <knestlons  of  Paet,  Terdlets,  and  Flnd- 
InKS. 

«=9994(3)  (Okl.)  Where  a  cause  is  tried  to  the 
court  and  there  is  a  conflict  In  the  evidence,  the 
Supreme  Court  will  not  determine  the  cred- 
ibility of  witnesses.— Falls  City  Clothing  Co.  v. 
Sweazea,  160  P.  728. 
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«=>I000  (Okl.)  Where  aoit  to  clear  title  is 
tried  without  objection  to  a  jury,  the  Supreme 
Court  will  weigh  the  evidence,  and,  where  it  Is 
uncontrorerted,  render,  or  cause  to  be  rendered, 
such  judgment  as  should  have  been  rendered.— 
Carter  v.  Prairie  Oil  &  Gas  Co.,  160  P.  319. 
®=s>IOOI(l)  (Kan.)  Verdicts  based  on  suffi- 
cient evidence  will  not  be  disturbed.— McCorkle 
V.  Red  Star  Mill  &  Elevator  Co..  160  P.  988. 

$=>I00I(1)  (Kan.)  A  judgment  consistent 
with  and  supported  by  findings  by  the  jury,  not 
contradictory  to  each  other,  will  not  be  dis- 
turbed.—Hladky  V.  Hladky,  160  P.  992. 
€=3lOOI(l)  (Okl.)  Where  the  evidence  rea- 
sonably tends  to  support  the  verdiet,  it  will  not 
be  disturbed.— Kapp  v.  Lcvyson,  160  P.  457. 
«=>I00I(1)  (Okl.)  Where  the  evidence  rea- 
sonably tends  to  support  a  verdict,  the  judg- 
ment will  not  be  reversed.— BerryhUl  v.  Thrail- 
kill,  160  P.  874. 

4=31001(1)  (Utah)  Where  there  is  any  substan- 
tial evidence  in  support  of  every  element  neces- 
sarily included  in  the  general  verdict.  Supreme 
Court  is  bound  thereby.— Martindale  v.  Oregon 
Short  Line  R.  Co.,  160  P.  275. 
«=>IOOi(l)  (Utah)  The  Jury's  findings  will  not 
be  disturbed  so  long  as  there  is  some  substan- 
tial evidence  in  support  thereof.— Grosteit  v. 
Miller,  160  P.  709. 

9=91001(3)  (Okl.)  A  verdict,  unsupported  by 
evidence,  and  based  upon  conjecture,  cannot 
be  upheld.— Kansas  City  Southern  By.  Co.  t. 
Langley,  160  P.  451. 

«=3l00l(3)  (Okl.)  Where  a  verdict  cannot  he 
justified  on  any  hypothesis  presented  by  the 
evidence,  it  will  not  be  allowed  to  stand. — Earl- 
ey  V.  Johnson,  160  P.  482. 

It  is  oply  where  the  verdict  cannot  be  justi- 
fied on  any  hypothesis  presented  by  the  evi- 
dence that  it  should  be  set  'aside  as  a  com- 
promise verdict— Id. 

9=»I002  (Cal.App.)  A  verdict  on  conflicting 
evidence  sufficient  to  sustain  it  is  conclusive. — 
BifTel  V.  Letts,  160  P.  845. 
«=9l002  (Cal.App.)  In  civil  action  for  rape, 
jury's  conclusion  on  conflicting  evidence  in  fa- 
vor of  plaintiff  and  against  defendant's  alibi 
is  conclusive  on  appeal. — Valencia  v.  Milliken, 
160  P.  1086. 

4s>l002  (Colo.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed,  where  there  is 
sufficient  testimony  to  support  it— Thomas  t. 
Green,  160  P.  1031. 

4es>I002  (Wash.)  On  a  primary  issue  of  fact, 
where  the  evidence  conflicts,  the  verdict  is 
conclusive  on  the  court  on  appeal. — Gasch  ▼. 
Rounds,  160  P.  962. 

$=>I004(1>  (Wash.)  In  broker's  action  for  ef- 
fecting sale  of  property  held,  on  the  evidence, 
that  appellate  court  would  not  disturb  a  ver- 
dict for  plaintiff  for  insufliciency  of  evidence  to 
establish  rate  of  commission  allowed  by  jury. — 
Godefroy  v.  Hupp,  160  P.  1056. 
i&=>r005(2)(Okl.)  A  verdict  sustained  by  the 
evidence,  approved  by  the  trial  court,  will  not 
be  disturbed.— Thompson  v.  Vanght  160  P.  625. 

<S=»1 005(2)  (Wash.)  Positive  testimony,  with 
detail  of  facts  and  circumstances  lendmg  sup- 
port to  witness'  memory,  is  substantial  evi- 
dence, preventing  disturbance  of  refusal  of  new 
trial  for  insuflicient  evidence. — Armstrong  v. 
Modern  Woodmen  of  America,  160  P.  946. 
^9 1008(2)  (Okl.)  Where  a  jury  is  waived  and 
a  cause  tiled  to  the  court  a  general  finding  is 
given  the  same  weight  as  a  verdict. — ITalls  City 
Clothing  Co.  v.  Sweazea,  ICO  P.  728. 
4=>I0I0(1)  (Kan.)  Where  there  was  evidence 
that  a  privilege  of  milling  in  transit  would  have 
been  exercised  if  available,  the  decision  of  the 
trifd  court  on  that  point  is  final.— McCullougb 
V.  Missouri  Pac.  Ry.  C«.,  160  P.  214. 
<e=>IOIO(l)  (Kan.)  The  trial  court's  findings 
of  fact  based  «n  sufficient  evidence  cannot  be 


disturbed.— Sarbach  V.  Fideflty  ft  Deposit  Co. 
of  Marylaad,  160  P.  990. 

<S=»I0I0(1)  (N.M.^  A  finding  of  Cact  soetsioed 
by  substantial  evidence  will  not  be  disturbed.- 
Bradstreet  v.  Gill,  160  P.  354. 
«=3lOIO(l)  (Okl.)  Where  there  is  any  evidence 
reasonably  tending  to  sustain  the  judgment  on 
a  trial  to  the  court,  it  will  not  be  disturbed  on 
appeaL— Falls  City  Clothing  0>.  v.  Sweazea, 
160  P.  728. 

«=3|0I0(1)  (OkL)  Where  the  evidence  rea- 
sonably tends  to  support  the  finding  of  a  court, 
the  judgment  will  not  be  reversed.— BerryUU 
V.  Thrailkill,  160  P.  874. 

<S=»IOI  1(1)  (Cal.)  A  finding  of  a  lower  court  as 
to  facts,  on  conflicting  evidence  is  conclusive  on 
appeal.— Half  Moon  Bay  Land  Co.  ▼.  Cowell, 
160  P.  675. 

<S=»I0II(1)  (CaLApp.)  A  finding  of  fact  bas- 
ed upon  conflicting  evidence  wiU  not  be  dis- 
turbed on  appeaL — Reese  v.  G.  B.  Amigo  Co- 
160  P.  837. 

€=> 1 0 II (1)  (CaLApp.)  Findings  on  conflicting 
evidence  will  not  be  disturbed.— Waters  v. 
Nevis,  160  P.  1081. 

<$=>I0II(1)  (Cal.App.)  Finding  on  substantial]) 
conflicting  evidence  will  not  be  disturbed. — 
Daniel  v.  Calkins,  160  P.  1082. 

i8=»iOII(l)  (Kan.)  Findings  of  triers  of  fact 
are  conclusive  where  different  conclusions  cau 
reasonably  be  deduced,  though  the  evidence  is 
conflicting. — Fredenbagen  v.  Nichols  &  Sbepard 
Co.,  160  P.  097. 

«=»IOI  1(1)  (Okl.)  Where  a  cause  is  tried  to  the 
court  and  there  is  a  conflict  in  the  evidence,  the 
Supreme  Court  will  not  weigh  the  evidence. — 
Falls  aty  Clothing  Co.  ▼.  Sweasea,  leO  P. 
728. 

<&=>I0I5(3)  (Or.)  Where  trial  court  set  aside  a 
judgment  and  ordered  new  trial  on  discovery 
of  reversible  mistake  of  law  in  overruling  mo- 
tion for  nonsuit,  question  on  appeal  from  grant 
of  new  trial  held  to  be  whether  evidence  of 
alleged  oral  mudification  of  original  written  con- 
tract was  sufficient  to  go  to  jury.— Wakefield  t. 
Supple,  160  P.  376. 

(H)   Harmless  Error. 

«=>I032(1)  (Cal.App.)  Burden  is  on  appdlant 
to  affirmatively  show  prejudicial  error. — Valencia 
V.  Milliken,  160  P.  1086. 

«=>I033(1)  (Wash.)  In  action  for  injary  from 
loose  plank  in  sidewalk,  refusal  to  exclude  jury 
when  plaintiff  was  making  her  offer  of  proof 
as  to  actual  notice  to  defendant  city  favorable 
to  herself,  followed  by  an  admonition  to  dis- 
regard such  proof,  was  not  prejudicial  to  plain- 
tiff.—MacDermid  V.  City  of  SeatUe,  160  P.  290. 

4=3 1 039  (2)  (CaLApp.)  In  action  by  dredging 
company  against  railroad  for  breach  of  con- 
tract to  pay  for  filling  land,  though  facts  con- 
stituting damages  should  have  been  set  up  in 
single  count,  stating  them  in  two  causes  of 
acbon,  held  harmless. — Richmond  Dredging  Co. 
V.  Atchison,  T.  &  8.  F.  By.  Co.,  160  P.  902. 

4=91040(2)  (CaL)  A  party  cannot  _  complain 
of  sustaining  of  a  demurrer  to  portion  of  his 
pleading  where  on  the  trial  he  was  informed 
that  the  ruling  did  not  affect  the  issues,  and  he 
fully  presented  his  evidence.— In  re  Cook's  Es- 
tate, 160  P.  553. 

<3=>I040(10)  (Or.)  Where  defendant's  answer 
supplied  a  defective  complaint,  overruling  the 
demurrer  to  the  complaint  was  harmless. — 
Treadgold  v.  Willard,  160  P.  803. 
4=>I042(4)  (Okl.)  Any  error  in  refusing  to 
strike  allegaticms  constituting  mere  surplusan 
from  the  petition  is  harmless. — Shawnee  Life 
Ins.  Co.  V.  Taylor,  160  P.  62?. 
4=3 1 046(1)  (Cal.)  Where  error  is  so  grave  as 
the  unauthorised  substitution  of  the  court  for 
a  jury,  the  court  on  appeal  cannot,  as  a  gen- 
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■^n\  rule,  deny  that  Jnstke  miBcarHed)— In  re 
Baird'8  Estate,  180  P.  1078. 
•«s>l047(l)  (Cal.ApD.)  Id  civil  action  for  rape, 
-error  in  limiting  purpose  for  which  evidence 
as  to  chastity  of  plaintiff  could  be  considered 
heU  harmless.— Valencia  v.  Milliken,  ISO  P. 
1086. 

0=>IO5O(1)  (Cal-App.)  In  civil  action  for  rap^ 
admission  of  physician's  testimony  as  to  period 
of  gestation  held  harmless  to  defendant — Valen- 
cia V.  Jlilliken,  160  P.  1086. 
<S=»I050(1)  (Kan.)  Where  verdict  was  only  ad- 
visory, admission  of  opinions  that  grantor  was 
not  competent  to  make  deed  held  not  prejudicial 
error.— Hessen  v.  Sapp,  160  P.  220. 
€=3 1 050(2)  (Or.)  Where  pleadings  raised  issue 
concerning  personal  property  or  deceased,  al- 
though trial  court  might  consider  an  oral  state- 
ment of  counsel  as  waiver  to  claim  to  per- 
sonalty made  by  state  in  its  pleading,  held,  that 
an  admission  in  evidence  of  an  order  as  to  dis- 
tribution of  personal  property  and  findings  as 
to  the  heirs  of  the  deceased  made  by  the  coun- 
ty court  was  not  prejudicial  error.— State  v. 
Finnigan,  160  P.  370. 

«=s»l050(4)  (Cal.App.)  In  action  by  dredging 
company  against  railroad  for  breach  of  con- 
tract, admission  in  evidence  without  authenti- 
cation of  defendant's .  engineer's  letters  to 
plaintiff's  president  held  harmless.— Richmond 
Dredging  Co.  ▼.  Atchison,  T.  &  S.  F.  Ry.  Co., 
160  P.  662. 

^s»  1 050(4)  (Wyo.)  Admission  of  copies  of  let- 
ters, only  effect  of  which  was  to  explain  later 
correspondence,  originals  of  which  had  been  ad- 
mitted, held  harmless,  if  erroneous.- Stiidebaker 
Con),  of  America  v.  Hanson,  160  P.  3.%. 
^=>  1 05 1(1)  (CaLApp.)  Where  in  condemnation 
action  there  was  a  pronounced  conflict  on  the 
question  whether  the  remainder  of  defendant's 
land  would  be  damaged  by  the  severance  of  the 
Isnd  condemned,  several  competent  witnesses 
testifying  that  it  wouhl  not  be  damaged,  ad- 
mission of  incompetent  evidence  to  the  same  ef- 
fect was  not  prejudicial  to  defendant.— Reclama- 
tion Dist.  No.  730  V.  Inglin,  160  P.  1098. 

<e=»l052<6)  (CaLApp.)  Error  in  admitting  in- 
competent evidence  that  the  value  of  land  con- 
demned was  $50  an  acre  held  not  prejudicial, 
■where  the  verdict  assessed  its  value  at  $265.52 
nn  acre,  since  the  jury  obviously  did  not  accept 
the  incompetent  testimony. — Reclamation  Dist. 
No.  730  V.  Inglin.  160  P.  1098. 
'^s»ID58(2)  (Utah)  In  passenger's  action  for 
injury,  any  error,  in  excluding  question  to  plain- 
tiff's witness  as  to  whether  she  noticed  any- 
thing in  plaintiffs  condition  to  indicate  that 
«he  was  hurt,  held  not  prejudicial  where  de- 
fendant developed  all  witness  heard  and  observ- 
ed.—Sharp  V.  Ogden  Rapid  Transit  Co..  160  P. 
438. 

Error,  if  any,  in  excluding  conductor's  ob' 
serration  of  plaintiff's  condition  on  following 
day,  held  not  prejudicial,  where  defendant  de- 
veloped all  that  witness  observed  concerning 
plaintiff.- Id. 
-^s  1064(1)  (Cal.)  In  railroad  fireman's  action 
for  injury  when  struck  by  signboard  26  inches 
from  track,  error,  if  any,  in  instructions  as 
to  railroad's  violation  of  rule,  held  harmless, 
in  view  of  effect  of  railroad's  knowledge  that 
such  rule  was  violated.— Humphfres  v.  West- 
em  Pac.  By.  Co.,  160  P.  415. 
<=9l064(l)  (Okl.)  It  must  clearly  appear  that 
instructions  probably  caused  miscarriage  of  jus- 
tice before  reversal  will  be  ordered. — Thompson 
V.  Vaught,  160  P.  625. 

-^^  1 064(1)  (Utah)  An  erroneous  instruction 
that  an  attorney's  lien,  relied  on  by  plaintiff, 
attached  'upon  employment,  under  Comp.  Laws 
1007,  i  135,  was  not  prejudicial  to  defendant, 
where  the  settlement  of  the  cause  of  action  by 
defendant  took  place  after  action  had  been  com- 


menced by  tlie  attorney.— Broadbent  v.  Denver 
&  R.  G.  Ry.  Co.,  160  P.  1185. 
<S=>I065  (Kan.)  The  rule  that  where  verdict  is 
purely  advisory  an  erroneous  instruction  is  not 
ground  for  reversal  unless  showing  misconcep- 
tion of  law  or  rights  of  parties  applies  where 
court  adopts  findings  of  jury,  as  well  as  where 
it  frames  independent  findings. — Hessen  v. 
Sapp,  160  P.  22(5. 

Instruction,  including  reasonableness  of  gran- 
tor's act  as  matter  to  be  considered  in  action 
to  set  aside  deed,  is  not  prejudicial,  where  the 
findings  of  the  jury  are  only  advisory. — Id. 
$=:>I066  (Cal.App.)  An  instruction  correctly 
stating  the  law  as  found  in  Civ.  Code,  S  197(5, 
as  to  the  liability  of  an  employer  for  injuries 
to  an  employ^,  if  not  applicable,  is  not  prejudi- 
cial to  the  employer. — Arundell  v.  American 
Oilfields  Co..  160  P.  169. 

®=>I066  (Kan.)  Though  a  cross-petition  did 
not  allege  an  agreement  to  adopt  the  appellee, 
and  there  was  no  proof  of  a  contract  to  adopt, 
but  only  to  take  her  into  their  family  as  their 
child  and  heir,  an  instruction  that  appellee 
might  recover  if  there  was  nn  agreement  to 
adopt  and  make  her  their  heir  was  not  preju- 
dicial.—Jacks  V.  Masterson,  160  P.  1002. 
^=31067  (Okl.)  In  an  action  to  recover  twice 
the  interest  paid  on  a  usurious  note,  refusal  to 
instruct  that  the  action  was  controlled  by  fed- 
eral statute  and  not  by  state  statute  was  not 
error,  where  the  requirements  of  the  federal 
statute  were  fully  stated. — First  Nat.  Bank  of 
Wellston  V.  Sensebaugh,  160  P.  455. 
<Ss9l068(4)  (Okl.)  Where  there  is  no  assign- 
ment of  error  that  verdict  for  personal  injuries 
is  excessive,  an  erroneous  instruction  as  to 
measure  of  damages  is  harmless. — St.  I^kjuIs  & 
S.  F.  R.  Co.  V.  Walker.  160  P.  79. 
<8=9l068(5)  (Cal.App.)  Refusal  of  requested  in- 
struction by  defendant  owner  in  condemnation 
proceedings  to  disregard  testimony  as  to  value 
of  land  sought  to  be  condemned  because  based 
on  prices  paid  for  other  lands  was  not  preju- 
dicial, where  the  verdict  assessed  the  value  at 
five  times  the  value  so  testified  to. — Reclama- 
tion Dist  No.  730  V.  Inglin,  160  P.  109a 
e=l07l(5)  (Cal.App.)  Any  finding  on  author- 
ity of  husband  to  contract  for  wife  is  imma- 
terial, where  the  answer  admits  the  allegation 
of  the  complaint  that  he  on  her  behalf  and 
with  her  knowledge  and  consent  entered  into 
the  contract. — Pacific  Mfg.  Co.  v.  Perry,  160 
P.  246. 

«=:9|072  (Okl.)  An  order,  setting  aside  an  or- 
der grantin|;  a  new  trial  and  directing  judgment 
on  the  verdict  on  the  grounds  that  the  court  was 
without  jurisdiction  at  the  term  the  new  trial 
was  granted  to  set  aside  its  previous  order  at 
the  same  term,  refusing  a  new  trial,  was  preju- 
dicial error.- St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Lowrey,  160  P.  716. 

XVH.  SETEBMXNATIOir  AND  DISPO- 

smoir  OF  CAUSE. 

(A)   Decision  In  General. 

<3=9ll22(2)  (Utah)  In  a  I^w  case,  the  Supreme 
Court  is  powerless  to  make  findings. — Hirsh  v. 
Ogden  Furniture  &  Carpet  Co.,  160  P.  283. 

(C)  Modillestlon. 

€s»ll5l(2)  (Cal.)  That  interest  on  amount 
of  judgment  was  improperly  allowed  from  a 
date  prior  to  rendition  of  judgment  does  not 
necessitate  a  reversal,  for  error  can  be  remedied 
by  striking  out  such  item  ttoia  judgment. — Bid- 
wards  v.  Arp,  160  P.  551. 
(S=>II52  (Wash.)  Error  in  judgment  in  bro- 
ker's action  for  commission  running  against 
wife  individually  would  not  necessitate  a  re- 
versal, but  the  judgment  would  be  modified  so 
as  to  run  against  husband  and  community. — 
Godefroy  v.  Hupp,  160  P.  1056. 
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CO)   ReversKl. 

^1170(1)  (Okl.)  Under  Hev.  Lawf  1910,  H 
4791,  6005,  the  Supreme  Court  in  every  stage 
of  action  is  required  to  disregard  any  error  or 
defect  -which  does  not  afifect  the  substantial 
rights  of  the  adverse  party.— Wingate  v.  Ben- 
der, leo  P.  614. 

«=»II70(1)  (OH.)  Under  Rev.  Law^s  1910,  { 
6005,  no  judgment  will  be  set  aside  or  new 
trial  granted,  unless  the  error  has  probably 
caused  a  miscarriage  of  justice,  or  constitutes 
a  substantial  violation  of  a  constitutional  or 
statutory  right— Harn  v.  Patterson,  160  P. 
024. 

®=»  1170(7)  (Cal-A.pp.)  Under  Const,  art.  6,  } 
4%,  forbidding  reversal  for  error  not  resulting 
in  miscarriage  of  justice,  a  judgment  in  con- 
demnation proceeding  was  not  reversible  for 
error  in  admitting  or  refusing  to  strike  out 
testimony,  valuing  the  land  sought  to  be  taken 
at  $50  an  acre,  based  on  prices  paid  for  other 
lands,  where  the  verdict  assessed  the  value  ot 
the  land  at  $266.52  an  acre,  and  there  was  oth- 
er competent  evidence,  fixing  the  value  at  $50 
an  acre.— Reclamation  Dist.  No.  730  v.  Inglin, 
160  P.  1098. 

<&=»II78(1)  (Wash.)  Where  the  defendant  mov- 
ed for  and  obtained  judgment  notwithstanding 
verdict,  upon  a  finding  by  Supreme  Court  that 
judgment  was  improperly  granted,  case  must  l>e 
remanded  for  the  trial  court  to  pass  upon  mo- 
tion for  new  trial.— Haas  v,  Washington  Water 
Power  Co.,  160  P.  954. 

XVni.   I.IAB1XITIE8   ON  BOITSS  AND 
TTNBEKTAKINOS. 

€s»l224  (Cal.)  If  there  is  no  law  requiring  a 
stay  bond  on  appellants'  part  as  condition  pre- 
cedent to  stay  of  proceedings  in  court  below 
on  judgment  appealed  from,  any  stay  bond  giv- 
en by  them  is  without  consideration  and  unen- 
forceable.—Halsted  V.  First  Sav.  Bank,  160  P. 
1075. 

^=>I232  (OkL)  A  cause  of  action  on  a  bond  to 
supersede  an  order  directing  delivery  of  per- 
sonalty to  a  receiver,  on  appeal  to  the  Su- 
preme Court,  arises  on  affirmance,  and  it  is 
not  necessary  to  await  termination  of  the 
main  cause.— English  v.  Severns,  160  P.  893. 

APPEARANCE. 

See  Justices  of  the  Peace,  4=>161. 

APPELLATE  JURISDICTION. 

See  Justices  of  the  Peace,  «=»141. 

APPLIANCES. 

See  Master  and  Servant,  <8=>101-118. 

APPOINTMENT. 

See  Executors  and  Administrators,  4=>17-29. 


ASSAULT  AND  BATTERY. 

See  Aj^eal  and  Error,  «s>962. 

I.  oivhi  uabiutt. 

(A)  Acts  Constltvtinar  Assanlt  or  Battery 
and  UablUtr  Therefor. 

*=»>5  (CaLApp.)  As  much  force  as  is  neces- 
Bary  XD&y  be  used  to  retain  one's  property, 
which  a  trespasser  has  taken  into  possession 
by  force  or  fraud  and  is  trying  to  carry  away. 
— Riffel  V.  Letts,  160  P.  845. 

(B)  Aetions. 
<8=»42  (Cal.App.)  Whether  plaintiff  took  mon- 
ey from  a  defendant  by  force,  or  with  fraud- 
ulent intent,  and  whether  defendant  used  ex- 
cessive  force  to  retake  it,  is  for  the  jury  in 
plainUff's  action  in  damages  as  for  assanlt.— 
Riffel  V.  Letts,  160  P.  845. 
'&=>42  (Kan.)  In  an  action  for  assault,  where 
there  was  evidence  of  the  striking  and  of  phys- 
ical injuries,  it  was  not  necessary,  to  make  a 
case  for  the  jury,  that  any  witness  should  es- 
timate in  dollars  and  cents  the  extent  of  his 
auffermg.— Schaap  v.  Hayes,  160  P.  977. 

ASSESSMENT. 

See  Damages,  <fc=>206-216;  Municipal  Corpo- 
rations, «=>450-523,  525;  Taxation,  «=3362- 
493. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=s>S62,  754. 


ASSIGNMENTS. 


APPROPRIATION. 

See  Waters  and  Water  Courses,  4=>21,  133- 

APPROVAL. 

See  Appeal  and  Error,  «=3l005. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  «=»700,  704,  1171;   Trial, 
«=»109,  133. 

ARREST. 

See  Bail;  False  Imprisonment. 

ARSON. 

See  Criminal  Law,^S9371. 


See  Assignments  for  Benefit  of  Creditors ;  Cor- 
porations, (8=»116,  244;  Fraudulent  Convey- 
ances; Insurance,  <8=9594;  Justices  of  the 
Feace,  ®:9l32 ;   Landlord  and  Tenant,  ^=>7eL 

I.   REQTTISITES   AND   VAIXDZTT. 

(B)    Mode   and   fliilBalenor    of   AnaiKnment. 

«=»50(2)  (Okl.)  A  written  order  on  a  third 
person  to  deliver  to  the  maker  thereof  for  in- 
dorsement checks  against  fund  of  the  maker  in 
the  hands  of  another,  such  checks,  after  indorse- 
ment, to  be  delivered  by  another  third  person  to 
the  beneficiary  of  the  order,  is  not  an  equitable 
assignment  of  the  fund;  the  maker  retaining 
control  of  fund.— Day  v.  Charlton,  160  P.  606. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

II.  0ON8TRU0TION  AND  OPEKAXIOH 
IN   OENERAIk 

<^I76(5)  (Wash.)  The  assignee  for  the  ben- 
eht  of  creditors,  who,  at  the  time  of  takinr  the 
assignment,  knows  of  the  conditional  sale  con- 
tract by  which  his  assignor  purchased  a  safe, 
IS  not,  as  against  the  seller  of  the  safe,  a  bona 
fide  purchaser.— Sunel  v.  Riggs,  160  P.  950. 

The   purchaser   from    such  assignee    not   in 
possession  was  not  an  innocent  purchaser.— Id. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;  Work  and  Labor. 

ASSUMPTION  OF  RISKS. 

Bee  Master  and  Servant,  «=s>203-222.  288,  SStS, 
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ATTACHMENT. 

See  BaiikriiptC7,  «s:»433;    Execution;    Elzemp- 
tions;  Gamishment ;  Homestead. 

T.  rEVT,   I.IEN,   Ain>   OXTSTOBY  AND 
DISPOSITION  OF  PBOPEKTr. 


>I78  (Wash.)  Where  an  attachment  was 
levied  upon  community  property  alone,  it  was 
not  necessary  to  name  the  wife  as  a  party  to 
attachment— Godefroy  t.   Hnpp,   160  F.  1066. 

VX.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

®s>206  (Okl.)  In  attachment  the  court  does  not 
acquire  jurisdiction  to  pass  absolutely  on  rights 
of  parties  until  defendant  has  been  given  legal 
notice,  either  actual  or  constructive,  to  appear 
and  defend.— Da  vies  ▼.  l^ompson,  160  P.  75. 

vn.  quASHiNo.  vacating,  disso- 

LITTION,  OR  ARANDONMENT. 

€=3239  (Wash.)  Where  no  motion  was  made 
to  dissolve  an  attachment  because  levied  upon 
community  property  without  naming  the  wife 
as  a  party  to  it,  and  record  showed  no  motion 
to  dissolve  attachment  for  that  reason,  it  was 
too  late  to  seek  such  dissolution  after  it  was 
carried  into  judgment— Godefroy  v.  Hupp,  160 
P.  1056. 

Vm.   CI.AIMS    RT    THIRD    PERSONS. 

€=3304  (Cnl.App.)  In  action  for  amount  of 
blink  deposit,  order  made  under  Oode  Civ. 
Proc.  .§  386,  substituting  plaintiff  in  an  at- 
tachment suit  against  the  depositor  and  her 
husband  was  proper,  in  view  of  bank's  liabil- 
ity to  attaching  creditor  under  section  544. — 
Yontz  y.  Farmers'  &  Merchants'  Nat  Bank  of 
Los  Angeles,  160  P.  855. 

XI.  WRONGFUI.  ATTACHICBNT. 

$=9373  (Okl.)  In  a  petition  for  wrongful  at- 
tachment, it  is  not  necessary  to  aver  want  of 
probable  cause  or  a  determination  of  the  ac- 
tion in  which  the  attachment  was  issued. — Re- 
liable Mut  HaU  Ins.  Co.  t.  Rogers,  160  P. 
914. 

«=9375a)  (Okl.)  Actual  damages  only  for 
wrongful  attachment  may  be  recovered  against 
the  attachment  plaintiff  independent  of  the  un- 
dertaking required  by  Rev.  Laws  1910,  {  4814, 
without  allegation  or  proof  of  malice  or  want 
of  probable  cause.— Reliable  Mut.  Hail  Ins.  Co. 
V.  Rogers,  160  P.  914. 

€=»377  (Okl.)  If  exemplary  or  punitive  dam- 
ages are  sought  for  wrongful  attachment,  both 
malice  and  want  of  probable  cause  must  be  al- 
leged and  proved.— Reliable  Mut  Hail  Ins.  Co. 
V.  Rogers,  160  P.  914. 

ATTEMPT. 

See  Rape,  4=353,  57. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=»1064;  Champerty 
and  Maintenance,  ^=35;  Criminal  Law,  ^S3 
704 ;  District  and  Prosecuting  Attorneys ; 
Divorce,  <S=3200,  222;  Guardian  and  Ward, 
€=>105 ;  Limitation  of  Actions,  ®=>50 ;  Ten- 
der, €=s>7;   Trial,  <&s>109,  133. 

X.  THE  OXnOE  OF  ATTORNET. 


(B)   Prlvllcares, 


DUnbtlltles,    and    Llabill. 
ttea. 


€s»20  (Utah)  Where  claims  against  a  railroad, 
which  plaintiff  claimed  were  assigned  to  him  to 
sue,  were  aosi^ed  to  another  who  sued  the  rail- 
road, which,  with  knowledge  of  plaintiff's  claim, 
settled  with  the  subsequent  assignee,  taking  an 
Indemnity    bond    holding    it    harmless    against 


plaintiff's  demands,  the  attorney  for  the  sub- 
sequent assignee  could  appear  for  the  railroad 
in  the  action  against  it  by  plaintiff;  the  trial 
chiefly  involving  the  issue  of  whether  plaintiff 
or  such  assignee  had  the  better  title.— Broad- 
bent  T.  Denver  &  R.  G.  By.  Co.,  160  P.  1185. 
€=326  (Okl.)  Attorneys  at  law  are  not  liable 
if  their  acts  are  in  good  faith  and  pertinent  to 
the  matter  in  question. — Waugh  v.  Dibbens,  160 
P.  589. 

(O  Snapennlan  «ad  DIsbBrment. 

€=337  (N.M.)  That  attorneys  were  shown  and 
approved  before  publication  the  body  of  an  arti- 
cle, is  insufficient  to  show  improper  conduct 
where  the  comments  and  heading  of  the  article 
which  constituted  the  objectionable  portion  mis- 
representing the  action  of  a  court  were  not 
shown  to  or  approved  by  the  attorneys. — In  re 
Marron,  160  P.  301. 

€=342  (N.M.)  An  attorney  having  in  his  posses- 
sion a  document,  who  conceals  it  and  replies 
when  called  upon  to  produce  it  that  it  is  not  in 
his  possession  or  control,  is  guilty  of  unprofes- 
sional conduct  and  subject  to  reprimand.— In  re 
Marron,  160  P.  391. 

An  attorney  who  offers  in  evidence  an  alleged 
release  as  constituting  valid  evidence  of  pay- 
ment and  moves  to  instruct  the  jury  that  it  con- 
stitutes a  valid  defense,  when  he  knew  that  it 
was  not  a  valid  release,  is  subject  to  suspension 
from  practice. — Id. 

€=343  (Kan.)  It  is  one  of  the  plainest  and  most 
primary  duties  of  an  attorney  to  be  respect- 
ful to  the  courts  in  which  he  practices.— In  re 
Hanson,  160  P.  1141. 

Under  Laws  1913,  c.  64,  {  2,  attorney  who 
persists  in  contemptuous  language  addressed  to 
court  will  be  suspended  until  further  order  of 
court. — id. 

€=»44(1)  (N.M.)  Attorneys  gaining  information 
from  client  adverse  to  his  interests  and  after- 
wards using  such  information  to  secure  employ- 
ment by  persons  in  adverse  relations  to  the  for- 
mer client,  are  guilty  of  unprofessional  conduct 
deserving  suspension. — In  re  Marron,  160  P.  391. 
€=>44(1)  (Or.)  Under  L.  O.  L.  i  1092.  prescrib- 
ing causes  for  disbarment,  attorney  employed  to 
collect  claim,  who  intimated  to  clients  matter 
was  unsettled  after  debtor  bad  offered  to  settle 
in  full,  asking  clients  the  least  they  would  com- 
promise for,  held  to  be  suspended  for  one  year. 
—State  V.  Farrin,  160  P.  124. 
€=344(2)  (N.M.)  That  attorneys  contracting  for 
one-half  of  recovery  as  compensation,  settled  for 
$1,750  and  paid  client  only  $450,  when  client  re- 
fused to  allow  case  to  go  to  trial  and  was  satis- 
fied with  settlement,  held  not  unprofessional  con- 
duct.—In  re  Marron,  160  P.  391. 
€=>53(2)  (N.M.)  Evidence  held  insufficient  to 
show  unprofessional  conduct,  of  attorneys  in  at- 
tempting to  procure  additional  fee  from  client 
in  divorce  case. — In  re  Marron,  160  P.  391. 

Evidence  held  insufficient  to  sustain  a  charge 
that  attorneys  extorted  an  additional  fee  from 
a  client  by  threats  of  criminal  proceedings.— Id. 

m.    DUTIES  AND  I.IARIUTIXS  OF  AT~ 
TORNET  TO  CLIENT. 

€=3|25  (Cti.)  A  purchase,  by  the  attorney  for  an 
owner  of  land  incumbered  by  a  mortgage,  of  the 
mortgage  and  note,  held  void. — McArthur  v. 
Goodwin,  160  P.  679. 

IV.  COMPENSATION  AND  UEN  OF 

ATTORNET. 

(A)  Pees  and  Other  Reatanerattoa. 

€=3 1 43  (Okl.)  A  contract  for  attorney's  fees 
and  note  and  mortgage  therefor,  after  incep- 
tion of  litigation,  will  not  be  set  aside,  in  ab- 
sence of  allegation  or  proof  of  fraud,  mistake. 
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or  imposition.— Spaul^ing  v.  Beidleman,  160  P. 

«e=>l63  (OH.)  Under  Rev.  Lawg  1910,  |  4696. 
where  a  firm  of  two  attorneys  brine  action  on 
an  oral  contract  for  services,  refusal'  to  bring  in 
as  a  party  another  attorney  who  was  in  partner- 
ship with  plaintiffs  in  another  firm  was  not  er- 
ror.—Grisso  V.  Crump,  160  P.  453. 

4^166(2)  (Cal.)  To  support  a  recovery  for 
services  rendered  by  an  attorney  upon  quantum 
meruit,  there  must  be  evidence  showing  that  the 
services  were  rendered  with  some  understanding 
or  expectation  by  both  parties  that  compensa- 
tion was  to  be  made.— In  re  Mumford's  Estate, 
160  P.  667. 

(B)  Uen. 

<&=»I83  (Utah)  Under  Comp.  Laws  1907,  f  135, 
as  to  attorney's  lien,  an  attorney  lias  a  lien  on 
a  cause  of  action,  not  from  the  time  when  em- 
ployed, but  "from  the  commencement  of  an  ac- 
tion."—Broadbent  V.  Denver  &  R.  G.  Ry.  Co., 
160  P.  1186. 

AUTHENTICATION. 

See  Evidence,  «s>348»  373,  37& 

AUTHORITY. 

See  Principal  and  Agent,  $»94-124. 

AUTOMOBILES. 

See  Highways,  €=>184:  Municipal  Corpora- 
tions, «=>703-706;  Negligence,  <8=>22,  27; 
Street  Railroads,  <6=»99. 

BAIL 
II.  IN  oRimifAi.  PRosEcunoirs. 

<&s>75  (Utah)  In  view  of  Comp.  Iiaws  1907,  { 

4988,  as  to  conditions  of  bail,  where  a  bail  bond 
undertook  that  defendant  "if  held  for  trial  will 
appear  and  render  herself  in  execution  of  or- 
ders" of  a  justice  court,  a  default  in  failing  to 
appear  for  arraignment  in  the  district  court 
was  default  within  the  bond,  where  the  order 
holding  her  for  trial  and  requiring  her  to  ap- 
pear and  answer  in  the  district  court  was  an 
order  of  the  justice  court. — State  v.  Sorensen, 
160  P.  1181. 

<S=>76  (Utah)  The  liability  of  sureties  on  a  bail 
may  not  be  extended  by  implication  or  pre- 
sumption beyond  the  terms  of  their  undertali- 
ing.— State  v.  Sorensen,  160  P.  1181. 

«=>77(2)  (Utah)  Under  Comp.  Laws  1907,  g 
5007,  as  to  forfeiture  of  bail  bond  for  defend- 
ant's neglect  to  appear  "without  suflScient  ex- 
cuse," neither  the  ultimate  nor  evidentiary 
fact  that  such  neglect  vas  "without  sufficient 
excuse"  need  be  entered  in  the  minutes  in  or- 
der to  found  upon  the  order  of  judgment  of 
forfeiture  an  action  to  recover  on  the  recogni- 
zancc.— State  y.  Sorensen,  160  P.  1181. 
^=>79(2)  (Utah)  Denial  of  motion  of  sureties 
on  a  bail  bond  to  set  aside  the  judgment  or  or- 
der of  forfeiture  thereof,  under  Comp.  Laws 
1907,  g  5007,  as  to  relief  from  such  forfeiture, 
precludes  them  from  attacking  the  validity  or 
justice  of  such  order  or  judgment  of  forfeiture 
in  action  to  recover  on  their  recognizance^ — 
State  V.  Sorensen,  160  P.  1181. 

<8=»83  (Utah)  An  order  or  judoment  of  for- 
feiture is  a  prerequisite  to  the  maintenance  of 
an  action  on  a  recognizance  or  bail  bond. — 
State  V.  Sorensen,  160  P.  1181. 
«=»84  (Utah)  It  is  no  defense  to  an  action  on  a 
reco^izance  that  information  was  not  filed 
within  statutory  30  days  after  defendant  had 
been  examined  and  committed.— State  v.  Soren- 
sen, 160  P.  1181. 


<»=»89(1)  (Utab)  In  action  to  recover  on  a 
recognizance  given  for  bail  for  one  arraigned 
before  a  justice,  the  complaint  held  not  defec- 
nve  in  not  averring  that  the  complaint  made 
f /S"*  i'lstice  was  verified.— State  v.  Soren- 
sen, 160  P.  1181. 

Coinpliint  held  not  insufficient  in  not  stating 
the  county  of  the  crime  so  as  to  show  the  justice 
had  jurisdiction. — Id. 

Direct  averments  in  the  complaint  of  a  pre- 
limipary  hearing  and  a  binding  over  before  the 
juataee,  although  desirable,  held  not  essential. 
— Id. 

An  order  or  judgment  of  forfeiture  most  be 
alleged  and  proved.— Id. 

A  complaint  alleging  defendant  failed  to  ap- 
Pe*r  for  arraignment  before  the  district  court, 
and  that  on  the  day  fixed  for  arraignment  and 
on  her  faUure  to  appear  "the  court  duly  and 
lawfully  declared  said  bond  forfeited,"  etc, 
was  sufficient  to  show  a  proper  order  or  judg- 
ment of  forfeiture  was  made.— Id. 

BAILMENT. 

See  Depositaries;  Embezzlement ;  Larceny,  <=» 
16. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors;  I/imi- 
tation  of  Actions,  9=>147. 

Ul.   ABSIOlllCBHTt^^MXinSTHATIOH. 

AND  DISTRIBUTIOH  OF  BAITK- 

BVPT'S  ESTATE. 

(C)  Preterenee*   aad   Tramsfera   br    Bank* 

rapt,  and  Attachmeata  and 

Other  Uenii. 

<6=»2I6  (Cal.App.)  After  adjudication  in  bank- 
ruptcy, the  bankrupt's  property  cannot  be  re- 
sorted to  in  satisfaction  of  any  judgment  ob- 
tained upon  an  obligation  created  prior  to  the 
adjudication.— Tormey  v.  Miller,  160  P.  858. 

(B)   Aetlona  hr  or  Aaralnst   Trnatee. 

«=>285  (Wyo.)  Order  of  United  States  District 
Court,  wherein  bankruptcy  matter  of  corpora- 
tion was  pending,  authorizing  trustee  to  prose- 
cute suit  to  recover  sum  alleged  to  be  due  on 
subscription  of  stock,  held  not  to  have  held  de- 
fendant subscriber  was  liable. — Natwick  v  Ter- 
williger,  160  P.  338. 

®=»302(4)  (Or.)  Trustee  in  bankruptcy,  having 
the  right  of  attaching  creditor,  is  not  ipso  facto 
a  bona  fide  purchaser  for  value,  and  that  he  is 
such,  unaffected  by  outstanding  equities  againn 
the  bankrupt,  is  an  affirmative  defense,  which 
must  be  pleaded  and  proved.— Coates  v.  Smith. 
160  P.  517.  ^ 

▼.  BIGHTS.  BEMEDIE8.  AND  DXS- 
CHABGE  OF  BANKBUFT. 

<S=»433(2)  (OnLApp.)  Where  plaintiff  sued  ont 
attachment  which  was  released  on  bond  and  the 
debtor  thereafter  was  adjudicated  a  bankrupt, 
the  _  attachment  creditor  could  have  judgment 
against  the  debtor  as  a  basis  for  pursuing  his 
remedies  against  the  surety  in  view  of  federal 
Bankruptcy  Law,  §§  10,  67c,  67d.— Tormey  v. 
Miller,  160  P.  858. 

Where  plaintiff  sued  out  attachment  which 
was  released  on  bond  and  the  debtor  thereafter 
was  adjudicated  a  bankrupt,  the  attachment 
and  proceedings  thereunder,  being  released,  need 
not  appear  of  record,  but  are  mere  evidentiary 
matters  in  the  action  on  the  debt. — Id. 

Where  creditor  sued  out  attachment  which 
was  released  on  bond  and  the  debtor  was  ad- 
judicated a  bankrupt,  the  creditor's  proper  rem- 
edy was  to  move  for  judgment  after  trial  of  the 
issues,  with  perpetual  stay  of  execution  acainst 
the  debtor's  property,— Id. 
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BANKS  AND  BANKING. 

See  Bills  and  Notes,  «=>496;  Constitutional 
Law,  i8ss>30»;  Courts.  «=>480;  Depositaries; 
Evidence,  «=9354;  Gifts,  «=»66;  Parties,  «=» 
59;    Taxatira,  *»10,  11,  127,  128,  386. 

tl.  BAmUNO  GORP0BATION8  AXB 
ASSOCIATIONS. 
(C)   Stocltlioiaers. 
«=>44  (Or.)  Amendment  to  Const,  art.  11,  i  3 
(Laws  1913,  p.  8),  addin|;  to  it  provision  that 
stockholders    oi   corporations,    etc.,    conducting 
a   bantung   business   be   individually  liable   for 
benefit  of  depositors  to  amount  of  their  stock 
at  par,  in  addition  to  par  value  of  such  shares, 
held  not  to  apply  to  creditors  other  than  deposi- 
tors.—Norris  Safe  &  Lock  Co.  v.  Weaver,  160 
P.  807. 

®=549(7)  (Or.)  In  an  action  to  enforce,  against 
alleged  stockholders  of  a  banking  corporation, 
payment  of  balance  due  on  a  judgment  recov- 
ered by  plaintiff  against  bank,  complaint  Aeid 
not  to  state,  cause  of  action.— Norris  Safe  & 
Lock  Co.  v.  Weaver,  160  P.  807. 

(B)  Insolveiter   «•>'  Dtasolatton. 

«S=>77(2)  (Okl.)  Where  the  bank  commissioner 
assumes  possession  of  a  state  bank,  he  does  not 
take  the  assets  for  value  and  without  notice,  but 
subject  tp  all  claims  that  might  have  been  in- 
terposed against  the  hank.— State  v.  City  of  8a- 
pulpa,  160  P.  489. 

in.  FtTNCTIONS  Ain>  DBALIMOS. 

(B)  RepreaentRtlon    of    B»nk    br    Oflleera 

anil    AseDta. 


«=>II3  (Colo.)  Where  bank  cashier,  having 
great  inherent  powers  to  transact  u»ual_  bank 
business,  obtained  a  note,  by  fraud,  agreeing  to 
deliver  therefor  corporation  stock,  which  he 
failed  to  do,  and  secured  renewals  without  other 
consideration,  the  bank  could  not  recover  by 
charging  his  lack  of  power  to  make  the  agree- 
S^fiL-First  Nat.  BaSk  v.  Wich,  160  P.  1036. 
*=>II6(4)  (Utah)  Bank  taking  note  for  value 
before  maturity,  signed  by  its  cashier  and  an- 
other as  joint  makers,  was  not  chargeable  with 
knowledge  of  agreement  between  cashier,  repre- 
senting himself,  and  his  comaker  that  note  was 
not  to  be  delivered  until  signed  by  bank  s  pre«- 
dent.— Helper   State  Bank   v.  Jackson,  160  P. 

287. 

(C)   Depoalt*. 

4=9 1 29  (Cal.App.)  Where  two  parties  made 
joint  bank  deposit,  providing  for  right  of  sur- 
vivorship, withdrawal  of  deposit  by  one,  with- 
out other's  consent,  did  not  change  status  of 
parties.— Waters  v.  Nevis,  160  P.  1081. 
<S=9|44}(3)  (Kan.)  Under  Negotiaible  Instru- 
ment Law  of  1905,  sections  5315  and  5379,  a 
check  is  a  bill  of  exchange,  and  when  pre- 
sented to  and  retained  by  the  bank  and  charg- 
ed to  the  account  of  the  maker,  the  bank  is 
liable  to  the  payee  as  an  acceptor.— Chamber- 
lain Metal  Weather  Strip  Co.  v.  Bank  of 
Pleasanton,  160  P.  1138. 

Where  a  debtor  having  ample  funds  gives  a 
check  and  the  bank  receives  and  retains  it, 
charging  his  account,  it  is  liable  to  the  cred- 
itor and  a  payment  to  a  third  person  on  an  un- 
authorized indorsement,  does  not  avoid  its  lia- 
bility.—Id. 

nr.  NATIONAI.  BANKS. 

«=»2ei(8)  (Okl.)  A  plea  of  ultra  vires  is 
available  to  a  national  Dank  in  a  suit  on  a  con- 
tract beyond  its  powers,  under  the  National 
Banking  Act,  but  if  it  has  received  the  money 
or  property  under  such  a  contract,  not  malum 
in  se,  and  refuses  to  return  it,  the  other  party 
may  recover  the  money  or  property  by  which 
the  bank  has  actually  benefited. — Gilbert  v. 
Citizens'  Nat.  Bank  of  Chickasha,  160  P.  635. 


f  4s>270(ll)  (Okl.)  An  action  against  a  nation- 
l  al  bank  for  double  the  amount  of  the  usury  paid 
is  governed  by  Rev.  St.  U.  S.  |  5198  (Comp. 
St.  1913,  S  9759),  and  not  by  Rev.  Laws  1910, 
i  1005,  and  it  is  not  necessary  to  allege  and 
prove  demand. — Commercial  Nat.  Bank  of  Che- 
cotah  V.  Phillips,  160  P.  920. 

In  an  action  against  a  national  bank  for 
penalty  for  usury  paid,  where  the  facte  show 
a  simple  loan  on  which  was  collected  interest 
greatly  in  excess  of  that  allowed  by  law,  the 
trial  court  is  justified  in  peremptorily  charging 
for  plaintiff. — Id. 

BAR. 

See  Judgment,  ®=>570-716. 

BASTARDS. 

I.  nXEOITIBtAOT  IN   OENERAI.. 

€=3 1 3  (Cal.)  A  physician  attendant  on  birth 
of  illegitimate  child  should  have  been  permit- 
ted to  testify  that  just  after  birth,  while  he  was 
filling  out  the  certificate,  deceased  admitted  the 
child  to  be  bis.— In  re  Baird's  BsUte,  160  P. 
1078. 

Statements  of  deceased  that  he  was  the  fa- 
ther of  applicant  for  partial  distribution,  made 
to  servants  at  the  home  of  the  mother,  are  ad- 
missible to  show  acknowledgment  of  parentage. 
—Id. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

BENEFICIARIES. 

See  Insurance,  «=>585-689,  780,  784. 

BEST  AND  SECONDARY  EVIDENCE. 

See  E>ridence,  «s3l5S-186. 

BIAS. 

See  Jury,  «=>97;    Witnesses,  «=9374. 

BIDS. 

See  Municipal  Corporations,  i3=>330,  336. 

BIGAMY. 

See  Habeas  Corpus,  «=»49. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  ®=»51-57. 

BILLS  AND  NOTES. 


See  Alteration  of  Instruments;  Banks  and 
Banking,  (S=>140;  Corporations,  4s>92,  116, 
414;  Evidence,  «=>.'?73.  471:  Interest,  «=» 
50:  Novation,  «s»6,  7;  Pleading,  €s98; 
Trial,  <S=s»39. 

I.   KEQTTISITZiS   AND   VAUDITT. 

(B)   Form    and   Content*   of   Promtaaopy 
Notea    and    Dnebllla. 

<&=>48  (Or.)  Under  L.  O.  L.  g  6023,  the  maker 
of  a  note  is  primarily  liable  while  the  indorser 
is  secondarily  liable.— Bverding  &  Farrell  v. 
Toft,  160  P.  1160. 

(B)   Consideration. 
«S392(1)  (Okl.)  A  note  in  aid  of  construction  of  a 
railroad  is  not  void  for  want  of  consideration, 
though  the  construction  company  to  which  it  is 
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payable  is  engaged  in  the  construction  of  the 
road  when  the  note  is  given. — Pureell  Mill  &  Ele- 
vator Co.  V.  Canadian  Valley  Const.  Co.,  160  P. 
485. 

(F)  VsIldltT. 

®=>  1 06  (OU.)  A  note  to  a  construction  company 
made  and  delivered  in  Indian  Territory  to  aid  in 
the  construction  of  a  railroad,  on  condition  that 
it  be  in  operation  in  a  certain  town  by  a  speci- 
fied date,  is  not  illegal  or  against  public  policy. — 
Pureell  Mill  &  Blevator  Co.  v.  Canadian  Valley 
Const  Co.,  160  P.  485. 

IV.  irEGOTIABII<ITT  AlTD  TRAKSFER. 

(A)  laatraments  Nesotlable. 

®=3|67  (Wash.)  Provisions  respecting  insur- 
ance, payment  of  taxes,  and  attorneys'  fees  on 
foreclosure,  contained  in  a  mortgage  securing  a 
contemporaneous  note,  are  not  a  part  of  the  note 
80  as  to  destroy  its  negotiability. — ^Moore  &  Co. 

V.  Burling,  160  P.  420. 

(C)  Traaater  IVltlioat  Indoraement. 

^=>209  (Wyo.)  A  negotiable  instrument  payable 
to  order  may  be  transferred  by  payee  or  bolder 
without  indorsement. — Capitol  Hill  State  Bank 
V.  RawUna  Nat  Bank  of  RawUns,  160  P.  1171. 

V.   RIGHTS  AND  LIABILITIES  ON  IN' 
OORSEMENT   OR  TRANSFER. 

(B)   Indoraement  tor  Tranafer. 

9=>267  (OkL)  A  simple  indorsement  by  the 
payee  serves  the  purpose  both  of  transferring 
title  and  of  charging  him  with  the  obligation  to 
pay  if  the  maker  refuses  to  do  so. — Mangold  & 
Glandt  Bank  v.  Utterback,  160  P.  713. 
<S=328 1  (Or.)  Under  L.  O.  L.  §  6023,  the  maker 
of  a  note  is  primarily  liable  while  the  indorser 
is  secondarily  liable. — Everding  &  Farrell  v. 
Toft,  160  P.  1160. 

<S=3283  (Kan.)  Payee  of  note  who  transfers  it 
by  indorsement  guaranteeing  payment  becomes 
secondarily  liable  within  Negotiable  Instruments 
Act,  §  127.~I'armers'  &  Drovers'  Bank  v.  Bash- 
or,  160  P.  208. 

®=9293  (Kan.)  Where  mortgage  note  is  assign- 
ed before  maturity  to  one  of  the  makers,  and 
indorsed  without  recourse  on  the  makers  indi- 
vidually to  a  new  obligee,  the  makers  are  re- 
lieved from  personal  liability  to  a  subsequent 
holder.— Security  State  Bank  of  Rosedale  v. 
Clarke,  160  P.  1149. 

<S=>296  (Wash.)  Under  the  Negotiable  Instru- 
ment Act  the  obligation  of  an  indorser  on  a 
secured  note  heJd  a  new  agreement,  warranting 
instrument  as  it  then  appeared  on  its  face, 
superseding  a  jirior  agreement  to  accept  a  deed 
of  land  in  satisfaction  of  note. — Fidelity  Nat 
Bank  of  Spokane  v.  Hosea,  160  P.  960. 
^=»30l  (Kan.)  Under  Negotiable  Instruments 
Act,  §  127,  a  person  secondarily  liable  is  dis- 
charged by  any  agreement  binding  on  the  hold- 
er to  extend  time  of  payment  unless  with  such 
person's  assent,  or  unless  recourse  against  him 
be  expressly  reserved. —Farmers'  &  Drovers' 
Bank  v.  Bashor,  160  P.  208. 

"Assent."  as  used  in  Negotiable  Instruments 
Act  f  127,  means  concurrence  in  agreement 
to  extend  time  of  payment  when  made.— Id. 

Knowledge  of  extension  does  not  alone  con- 
stitute assent,  and  the  extension  need  not  be 
expressly  objected  to  to  entitle  person  seconda- 
rily liable  to  discharge. — Id. 

After  discharge  of  person  secondarily  liable 
by  extension  without  assent,  his  liability  can 
be  revived  only  by  a  new  contract  or  conduct 
creating  estoppel.— Id. 

«s>30l  (Or.)  L.  O.  L.  S  6053,  subd.  3,  declaring 
a  person  secondarily  liable  diRcharged  by  the 
discharge  of  a  prior  party,  applies  only  to  dis- 
charge of  act  of  creditors,  and  not  by  operation 
of  law  or  wbettt  not*  is  destroyed  because  of 


vice  inherent  in  the  transaction.— EverdinK  ft 
FarreU  v.  Toft,  160  P.  1160. 

(D)  Boaa  Fide  Pareliaaera. 

<8=>327  (Or.)  Under  L.  O.  L.  |  5885,  defining  & 
holder  in  due  course,  a  person  is  not  a  header 
in  due  coarse  if  he  does  not  take  the  note  In 
good  faith  without  notice  of  any  infirmity  in  the 
instrument  or  afCecting  the  title  of  the  person 
negotiating  It— Everding  &  Farrell  v.  Toft,  160 
P.  1160. 

9=>330  (OU.)  The  purchaser  of  a  negotiable 
note  indorsed,  "Payment  guaranteed.  Protest 
waived,"  held  an  indorsee"  within  the  mie 
protecting  an  innocent  purchaser  against  de- 
fenses.—Mangold  &  Glandt  Bank  v.  Utterback, 
160  P.  713. 

Under  Rev.  Laws  1910,  {  4113,  where  the 
status  of  one  placing  his  name  on  the  l>ack  of  a 
negotiable  note  is  under  consideration,  the  court 
will  ordinarily  resolve  all  doubt  in  favor  of  hold- 
ing same  to  be  a  commercial  indorsement  in  doe 
course. — Id. 

®=>330  (Wyo.)  A  negotiable  instrument  payable 
to  order  may  be  transferred  by  payee  or  holder 
without  indorsement,  transferee  "  taking  only 
title  and  right  of  his  transferror,  and  not  be- 
coming a  holder  in  due  course,  which  principle 
18  recognized  by  Negotiable  Instruments  Law 
(Comp.  St  1910,  J  3207).— Capitol  Hill  SUte 
Bank  r.  Rawlins  Nat  Bank  of  Rawlins,  160  P. 
1171. 

^3337  (Or.)  One  who  takes  note  has  notice  of 
infirmity  or  defect  in  title  if  he  had  actual 
knowledge  of  infirmity  or  defect  or  of  such 
facts  that  his  action  amounted  to  bad  faith.— 
Everding  &  FarreU  v.  Toft  160  P.  1160. 
^»339  (Gr.)  While  negligence  is  not  synony- 
mous with  bad  faith,  yet  where  a  person  takes 
a  note  under  suspicious  circumstances  and,  hav- 
ing means  of  knowled^,  willfully  abstains  from 
making  inquiries,  his  intentional  Ignorance  may 
result  in  bad  faith.— Everding  &  Farrell  v.  Toft. 
160  P.  1160. 

<&=>339  (Wash.)  The  taker  of  negotiable  paper 
fair  on  its  face  owes  the  maker  no  active  duty 
of  inquiry,  to  avoid  imputation  of  bad  fiith, 
which  does  not  arise  from  mere  failure  to  take 
precautions  of  a  prudent  man  or  from  negli- 
gence.—Citizens'  Bank  &  Trust  Co.  v.  Limp- 
right  160  P.  1046. 

®=>350  (Kan.)  The  owner  of  a  note  who  has 
been  fraudulently  deprived  of  it  may  reclaim  it 
against  one  who  acquired  it  after  maturity  or 
without  valuable  consideration  as  securitv  for 
a  pre-existing  debt— Security  State  Bank  of 
Rosedale  v.  Clarke,  160  P.  1149. 
€=3354  (Wash.)  Purchase  of  notes  at  a  large 
discount  does  not  alone  constitute  bad  faith.  ^- 
tbough  it  might  put  the  purchaser  on  inquiry. — 
Moore  &  Co.  v.  Burling.  160  P.  420. 

That  porchaser  for  |6,000  of  notes  for  $7,500 
knew  they  were  given  for  purchase  of  mining 
stock,  and  knew  of  the  particular  mine,  keld  not 
to  show  bad  faith  in  the  purchase,  where  ho  was 
told  by  the  maker  of  the  notes  they  were  all 
right.— Id. 

<@=»357  (Wash.)  In  view  of  Rem.  j^  Bal.  Code, 
§  3418,  the  pledgee,  having  taken  a  note  as  col- 
lateral at  80  per  cent,  face  value,  could  recover 
only  such  amount,  plus  legal  interest,  in  the  ab- 
sence of  evidence  of  the  rate  of  interest  its  loan 
to  the  payee  bore.— Citiseus'  Bank  ft  'Trust  Co. 
V.  Limpright,  160  P.  1046. 
®=>359  (Utah)  An  assignee  bank  before  ma- 
turity of  a  note  sipned  by  one  as  maker,  and  by 
another  to  enable  first  maker  to  borrow  money 
to  apply  on  his  debt  to  bank,  and  which  env'e 
first  maker  credit  for  amount  of  note  on  deliv- 
ery, was  a  holder  for  value.— Helper  State  Bank 
V.  Jaokson.  160  P.  287. 

iS=3369  (Wash.)  A  collateral  oral  agreement 
limiting  the  liability  of  maker  of  note  contain- 
ing an  unqualified  promise  to  pay,  or  fixing  the 
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collateral  source  of  parment,  Is  no  defense  to 
an  action  on  a  note.— Van  Tassel  v.  McGrail, 
160  P.  1063. 

€=9373  (Or.)  The  perpretation  of  fraud  will  not 
alone  defeat  the  holder  of  a  note,  but  it  must 
be  supplemented  by  notice  to  the  holder. — ^Ever- 
ding  &  TarreU  t.  Toft,  100  P.  1160. 

VI.   PBESEXTMENT,  DEMAHS,  KO> 
TIC£.   AND   PKOTEST. 

«=»402  (Colo.)  rnder  Mills'  Ann.  St.  1012,  §§ 
5127,  5128,  where  makers  of  a  note,  specifying 
no  place  of  payment,  were  not  partners,  present- 
ment for  payment  on  all  the  makers  was  a  con- 
dition precedent  to  recovery  from  the  indorser. 
—Prior  T.  Simonson,  160  P.  1035. 

VIX.  PATMENT   AND    DISCHABOE. 

C=>437  (Cal.)  A  parol  agreement  by  maker  of 
note  with  payee,  in  consideration  of  release  of 
note,  to  hold  amount  thereof  in  trust  for  certain 
minor  beneficiaries,  no  specific  sum  having  been 
appropriated  therefor,  was  ineffectual  to  alter 
or  extinguish  the  note  under  Civ.  Code,  f  1698. 
— Molera  t.  Cooper,  160  P.  231. 

Vm.   ACTIONS. 

€=>443(3)  (Okl.)  Where  a  note  in  aid  of  railroad 
construction  was  delivered  to  a  construction  com- 
pany and  the  railroad  was  duly  completed  and 
the  receiver  of  the  construction  company  assigned 
the  note  to  the  receiver  of  the  railway  company, 
and  the  assets  of  the  railway  were  sold  to  a 
third  party,  who  delivered  note  to  plaintiff  rail- 
road, plaintiff  could  maintain  an  action  thereon. 
— Purcell  Mill  &  Elevator  Co.  v.  Canadian  Val- 
ley Const.  Co.,  160  P.  485. 
«=3452(3)  (Wash.)  Mere  fact  that  payee  of  a 
note  had  agreed  with  his  indorsee  that  it 
should  be  redelivered  to  defendants  and  had 
signed  the  note,  would  not  deprive  defendants 
of  defense  of  failure  of  consideration  of  which 
the  indorsee  had  notice,  as  failure  of  consid- 
eration avoids  a  note  in  the  haivls  of  persons 
purchasing  with  notice.— Homburg  v.  Larson, 
160  P.  11. 

€=3489(6)  (Okl.)  In  an  action  on  an  unindorsed 
note,  payable  to  a  third  person,  defendants'  an- 
swer that  the  note  was  executed  in  considera- 
tion of  a  conveyance  of  lands  by  plaintiff  admit- 
ted plaintiFs  ownership  of  the  note,  and  no 
proof  is  necessary,  though  it  was  denied  by  the 
answer.— Choate  v.  Stander,  160  P.  737. 
€=5489(7)  (Or.)  Where  a  complaint  on  a  note 
charges  a  defendant  as  indorser  in  due  course  of 
business,  he  cannot  be  held  liable  as  a  maker  or 
guarantor.— Everding  &  Farrdl  y.  Toft,  160  P. 
1160. 

€=3496(3)  (Wyo.)  An  indorsement  necessary  to 
title  of  one  bringing  suit  upon  a  negotiable  in- 
strument, such  as  a  certificate  of  deposit,  must 
be  proved  to  authorize  presumption  of  owner- 
ship from  fact  of  possession,  when  indorsement 
is  put  in  issue  by  nleading.— Capitol  Hill  State 
Bank  y.  Rawlins  Nat.  Bank  of  Rawlins,  160  P. 
1171. 

Tender  Comp.  St.  1910,  §|  3188.  3217,  3349, 
possession  of  an  unindorsed  certificate  of  de- 
posit payable  to  order  was  not  evidence  of  title, 
or  that  it  was  indorsed  by  payee  in  blank  or 
otherwise,  so  as  to  dispense  with  proof  of  such 
indorsement. — Id. 

€=»497(5)  (Or.)  Under  L.  O.  L.  {  5892,  the  bur- 
den is  on  the  bolder  of  a  note  which  had  its 
origin  in  fraud  to  show  that  he  or  some  one  un- 
der whom  he  claims  acquired  it  as  a  holder  in 
due  course.— Everding  &  Farrell  y.  Toft,  160  P. 
1100. 

€=>503  (Wash.)  In  indorsee's  action  against 
makers  of  note,  evidence  that  indorsee  had 
agreed  to  return  note  to  the  makers,  was  com- 
petent, .18  tending  to  show  want  af  considera- 


tion, or  failure  thereof;  Rem.  &  B«d.  Code,  | 
3512,  relating  to  written  renunciation  of  rights 
of  holder  of  note  not  applying. — ^Bomburg  y. 
r.Ar8on,  160  P.  IL 

€=»509  (Or.)  In  action  by  indorsee  on  note  for 
15,000,  evidence  that  indorsee  purchased  it  for 
$4,000  was  admissible  with  other  evidence  on 
question  of  bad  faith  of  holder.— Everding  & 
Farrdl  v.  Toft,  160  P.  1160. 

A  person  may  resort  to  circumstantial  evi- 
dence to  show  that  the  owner  of  a  negotiable 
instrument  is  not  a  holder  in  due  course. — Id. 

€=>523  (Wyo.)  In  an  action  by  the  holder  of  a 
certificate  of  deposit,  statement  of  plaintiffs  wit- 
ness that  the  certificate  had  been  "negotiated 
with  plaintiff  bank"  might  be  construed  to  mean 
that  it  had  been  transferred  to  the  plaintiff, 
and  did  not  necessarily  imply  that  the  payee 
had  indorsed  or  authorized  the  indorsement  or 
transfer. — Capitol  Hill  State  Bank  v.  Rawlins 
Nat.  Bank  of  Rawlins,  160  P.  1171. 

€=>525  (Utah)  In  bank's  action  on  note  signed 
by  its  cashier  and  another,  evidence  held  to  sus- 
tain finding  that  when  bank  received  note  and 
credited  amount  upon  cashier's  debt,  it  had  no 
notice  that  note  was  signed  by  comaker  and  de- 
livered to  cashier  on  condition  that  it  should  not 
become  effective  unless  others  swned  it.— Help- 
er State  Bank  v.  Jackson,  160  P.  287. 

€=3525  (Wash.)  Evidence  held  insufficient  to 
show  bad  faith  in  the  holder  of  a  note. — Citizens' 
Bank  ft  Trust  Co.  v.  Limpright,  160  P.  1046. 

Pledgee  of  payee  of  note  held,  under  the  evi- 
dence and  in  view  of  Reim.  ft  BaL  Code,  |  3446, 
a  bona  fide  holder. — Id. 

€=>537(3)  (Wash.)  In  an  action  on  a  note,  held, 
that  failure  of  consideration  was  question  for 
jury. — Homburg  v.  Larson,  160  P.  11. 

^=>537(4)  (Okl.)  In  an  action  on  a  note,  evi- 
dence ^eld  sufficient  to  go  to  the  jury  on  the 
questions  of  fraud  and  whether  defendant  with 
knowledge  thereof  executed  the  note  sued  on.— 
Wingate  v.  Render,  160  P.  614. 
€=»S37(6)  (Or.)  The  question  of  good  or  bad 
faith  of  the  holder  of  a  note  is  pecuTiariy  for  the 
jury  and  not  for  the  court,  especially  when  the 
burden  rests  on  the  holder  to  show  that  he  be- 
came the  holder  in  due  course.- Everding  &  Far- 
reU  V.  Toft,  160  P.  1160. 

In  an  action  by  an  indorser  on  a  note,  evi- 
dence held  to  present  a  question  for  the  jury  as 
to  the  good  faith  of  the  plaintiff. — Id. 

«s>538(l)  (Or.)  Where  a  note  is  defended  on 
the  ground  of  fraud  and  notice,  an  instruction 
authorizing  verdict  for  the  maker,  but  against 
indorser,  is  error.— Everding  ft  Farrell  v.  Toft, 
160  P.  1160. 

BOARD  OF  EQUALIZATION. 

See  Taxation,  «=>466-493. 

BONA  FIDE  PURCHASERS. 

Sea  BUls  and  Notes,  <8=»327-373;  Municipal 
Corporations,  €=»941;  Vendor  and  Purchas- 
er, €=>229-242. 

BONDS. 

See  Appeal  and  Error  €=»1224,  1232;  Bail; 
Executors  and  Administrators,  €=>528; 
Guardian  and  Ward,  €=»180;  Injunction. 
€s>148;  Mandamus,  €=3103;  Mechanics 
Liens,  €=»228,  317;  Municipal  Corpora- 
tions, €=»347,  907-941;  Replevin,  €=»124; 
Schools  and  School  Districts,  €=»97;  Taxa- 
tion, «=s>195,  218,  386. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  €=>864. 
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BOUNDARIES. 

H.  EVIDENCE.  ASCERTAnfMEmr,  AND 
ESTABLISHBCENT. 

9=>33  (Wash.)  The  presumption  is  that  corners 
of  a  survey  have  been  established  at  places  in- 
dicated b7  field  notes. — Reed  v.  Firestack,  160 
P.  292. 

«s>35(4)  (CaL)  In  boundary  suit,  evidence  of 
common  grantor  as  to  markiuR  by  row  of  trees 
the  supposed  diridinK  line,  and  that  before  sale 
he  showed  defendants'  predecessor  the  row  as 
marking  the  boundary,  and  corroborating  tes- 
timony of  said  predecessor  of  defendants,  was 
admissible.— Cummings  v.  Laughlin,  160  P.  833. 
«=»37(3)  (Wash.)  Evidence  to_  fix  a  section  or 
quarter  section  corner  at  a  point  on  the  ground 
materially  different  from  that  called  for  by  the 
field  notes,  in  view  of  presumption  of  law  as  to 
its  true  location  approximately  where  the  law 
requires  it  to  be,  must  be  clear  and  certain. — 
Reed  v.  Firestack,  160  P.  292. 

In  action  to  establish  north  and  south  boun- 
dary lines  of  section  14  and  to  restore  lost  cor- 
ners of  United  States  survey,  the  fact  that  the 
location  of  the  southwest  comer  of  section  14 
had  probably  been  relied  upon  by  owners  in 
vicinity  as  true  location  held  not  a  detennining 
factor.— Id. 

^=>46(3)  (Or.)  Where  adjoining  landowners  had 
acted  for  many  years  on  survey,  and  an  agree- 
ment establishing  boundary  line,  and  defendant 
took  the  land  subject  to  snch  agreement,  a  pro- 
ceeding by  defendant,  under  li.  O.  It.  f  2991, 
against  the  county  surveyor  to  establish  the 
line,  is  a  nullity.— McCully  v.  Heaverne,  160  P. 
1166. 

BRIDGES. 

I.    ESTABLISHMENT,  CONSTBITCTION, 
AND  HAINTENANCE. 

4s»7  (Kan.)  County  commissioners  building  a 
county  bridge  may  construct  railroad  tracks 
thereon  to  be  used  for  street  railway  interur^ 
ban,  and  railroad  cars. — Schaake  v.  Brune,  160 
P.  207. 

«=>ll  (Kan.)  Under  Laws  1913,  c.  71,  county 
commissioners  may  build  bridge  costing  more 
than.  ^!0O,00O  where  interested  parties  contrib- 
ute to  expense  so  that  total  to  he  collected  by 
taxation  is  reduced  to  $200,000.— Schaake  t. 
Brune,  160  P.  207. 

II.  BEOTHLATION  AND  USE  FOB 
TBAVEI.. 

<S=>37  (Kan.)  Under  Gen.  St.  1909,  {{  658, 
659,  to  hold  a  county  or  township  responsible 
for  a  defective  bridge  for  failure  to  maintain 
guard  rails,  the  bridge  must  have  been  wholly 
or  partially  constructed  by  such  county  (w  town- 
ship; mere  assumption  of  responsibility  after 
ponstrueCion  not  bein«  sufficient. — Olsson  v. 
I.nwronce  Tp.  of  Cloud  County,  160  P.  905. 
4=337  (Okl.)  County  commissioners  are  person- 
ally liable  for  injuries  from  their  negligotit  fail- 
ure to  repair  a  county  bridge  when  there  were 
sufficient  public  funds  available  therefor. — 
Strong  V.  Day,  160  P.  722. 
^=»46(5)  (Kan.)  Township  records  of  the  bound- 
aries of  road  districts  showing  place  of  injury 
on  a  bridge  to  be  within  one  of  such  districts 
are  competent  to  indicate  for  whom  trustee 
was  acting  in  building  the  bridge— Olsson  v. 
Lawrence  Tp.  of  Cloud  County,  160  P.  995. 

The  knowledge  of  the  county  clerk  as  to 
whether  a  county  contributed  anything  towards 
building  bridee  on  which  injury  occurred  Is  com- 
petent evidence, — Id. 

4=»46(6)  (Kan.)  Proof  that  a  bridge  was  built 
by  a  township  trustee  bears  the  fair  inference 
that  he  was  acting  for  the  township. — Ofcson  v. 
Lawrence  Tp.  of  Cloud  County,  160  P.  885.        i 


BRIEFS. 

See  Appeal  and  Error,  «=>627,  638,  767-77S; 
Criminal  Law,  «s»1130;  Mastu  and  Serr- 
ant.  e=»417. 

BROKERS. 

Se«  Appeal  and  Error,  «=9l004,  1152;  Con- 
tracte,  ^9153,  171;  Customs  and  tJsagea, 
<e=>16;    Evidence,  «=>424,  442. 

IV.   COMPENSATION  AND  UEN. 

®:»40  (Kan.)  Letter  from  broker  and  answer 
by  banker  construed  as  offer  of  services  in  sale 
of  stock  in  expectation  of  compensation  if  suc- 
cessful, and  qualified  acceptance  with  the  un- 
derstanding that  broker  was  to  receive  com- 
pensation if  sale  should  be  brought  about  by 
its  efforts. — C.  C.  Jones  Inv.  Co.  v.  Lowrey,  IflO 
P.  999. 

4=343(1)  (Cal.App.)  An  oral  contract  between 
brokers,  whereby  one  secures  the  co-operation 
of  another  to  sell  realty,  is  valid ;  Civ.  Code, 
i  1624,  subd.  6,  applying  only  to  contracts  with 
owner.— Sellers  v.  Solway  Land  Co.,  160  P. 
175. 

Under  Civ.  Code,  i  1624,  subd.  6,  and  sec- 
tion 2309,  a  direct  contract  to  sell  real  o- 
tate  for  defendant  for  a  commission,  made  by 
defendant's  agent  without  written  authority 
therefor,  was  invalid.— Id. 

In  action  for  commission  for  effecting  sale 
of  land  under  a  direct  contract  therefor  with 
defendant's  agent,  defendant  on  the  facts  shown 
was  not  estopped  to  plead  the  Statute  of  Frauds 
(Civ.  Code,  §  1624,  subd.  6)  in  connection  with 
section  2309.— Id. 

<S=>43(1)  (Wash.)  Under  Rem.  &  Hal.  Code,  f 
5289,  an  oral  contract  for  payment  of  commis- 
sion for  exchange  of  personal  property  for  real- 
ty was  void,  so  far  as  realty  was  concerned, 
and  void  in  its  entire^  unless  contract  was 
divisible.— Godefroy  v.  Elupp,  160  P.  1056. 
®=>5I  (Okl.)' Where  property  is  listed  with  a 
real  estate  agent  who  introduces  a  purchaser, 
and  through  such  introduction  negotiations  are 
begun  which  result  in  a  sale  by  the  owner,  the 
agent  is  entitled  to  commission. — Harris  v. 
Owenby,  160  P.  596. 

®=»54  (Cal.App.)  Plaintiff,  who  procured  three 
persons,  and  produced  them,  ready,  able,  and 
willing  to  lease  defendant's  property  on  terms, 
which,  by  her  written  acknowledgment,  were  ac- 
ceptable, held  entitled  to  his  commission,  though 
the  offer  to  lease  specified  no  time  for  com- 
mencement— Merwin  v.  Sbaffher,  160  P.  684. 

«S957(1)  (Wash.)  Recovery  on  contract  for  bro- 
ker's services  in  exchange  of  perscmal  property 
for  realty,  if  in  writing,  would  not  be  defeated 
because  exchange  did  not  embrace  all  the  realty 
included  in  principal's  list  and  included  certain 
personal  property  not  included  therein. — Gode- 
froy V.  Hupp,  160  P.  1056. 
<8=57(2)  (CaLApp.)  Realty  broker,  authorized 
to  sell  for  $11,700  net,  any  excess  to  be  commis- 
sion, was  entitled  to  commission  where  he 
found  a  purchaser  ready,  able,  and  willing  to 
buy  for  $12,000,  which  the  purchaser  did  from 
owner  herself,  though  lowest  price  quoted  to 
purchaser  by  broker  was  $12,260. — Daniel  t. 
Calkins,  160  P.  1082. 

4=>60  (Cal.App.)  Under  a  contract  for  ex- 
change of  lands  and  binding  the  parties  there- 
to to  pay  commissions  to  a  broker,  the  broker 
held  not  entitled  to  commissions  where  the  ex- 
change was  not  made. — Jennings  t.  Jordan,  VSO 
P.  576. 

4=>6I(1)  (Cal.App.)  A  broker  employed  to 
procure  binding  agreement  for  exchange  of 
property  has  earned  his  compensation  when  he 
has  procured  the  agreement,  though  no  exchange 
takes  place  because  of  defective  title. — Jenninss 
T.  Jordan,  160  P.  576.  (  'r^/-»rslr> 
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«s>63(l)  (OaI~^pp.)  Where  defendant  employed 
plaintiff  to  lease  her  realty,  agreeing  to  pay 
|2,{>00  commiasion  "along  during  the  first  year," 
and  she  refnsed  to  lease  at  all,  and  repudiated 
her  liability  for  commissioo,  plaintiff,  haying 
procured  prospective  lessees  on  acceptable  terms, 
was  entitled  to  recover  full  commission. — Mer- 
win  V.  ShaSner,  160  P.  684. 

V.  AOTIOITS  FOB  OOMPENSATIOK. 

<8=>82(4)  (CalJ^pp.)  An  agent  selling  real  prop- 
erty under  a  contract  of  employment  invalid 
because  not  in  writing,  cannot  recover  on  quan- 
tum meruit.— Sellers  v.  Solway  Land  Co.,  160 
P.  175, 

4s»88(l)  (Wash.)  In  broker's  action  for  com- 
misdon  for  an  exchange  of  stock  for  realty,  con- 
flicting evidence,  tending  to  show  that  certain 
mill  stock  was  pat  in  at  $4,500  and  certain  oil 
stock  at  $15,000,  was  sufficient  to  take  valua- 
tion of  such  stock  to  jury. — Godefroy  v.  Hupp, 
160  P.  1056. 

«=»88(2)  (Okl.)  Where  the  evidence  is  con- 
flictinK  as  to  whether  the  property  was  listed 
with  the  agent,  the  question  ia  for  the  jury. — 
Harris  v.  Owenby,  160  P.  596. 
<S=»88(2)  (Wash.)  Whether  contract  with  bro- 
ker for  commissions  for  exchange  of  personal 
property  for  realty  was  divisible  in  respect  to 

Sersonalty  and  realty  was  a  question  of  law, 
epending  on  terms  of  contract,  but  what  such 
terms  were  was  question  of  fact  on  the  evi- 
dence.—Godefroy  V.   Hupp,  160  P.  1056. 

In  broker's  action  upon  oral  contract  affect- 
ing an  exchange  of  properties,  hM,  on  the  evi- 
dence, that  whether  defendant  agreed  to  pay 
commission  on  any  sale  or  exchange,  whetoer' 
of  stock  alone,  real  property  alone,  or  of  stock 
and  real  property  together,  was  for  jury.— Id. 
•s>88(3)  (OkL)  Where  the  evidence  is  con- 
flicting as  to  whether  the  agent's  services  were 
the  procuring  cause  of  the  sale,  the  question  is 
for  the  jury.— Harris  v.  Owenby,  160  P.  596. 
^:»88(3)  (Wash.)  On  evidence  in  broker's  ac- 
tion for  services  rendered  in  exchange  of  per- 
sonal property  for  realty,  whether  plaintiff 
through  his  employe,  was  procuring  cause  of 
exchange  as  finally  consummated  heU  for  jury. 
— Goddroy  v.  Hupp,  160  P.  1056. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

'«=346(9)  (OU.)  Where  a  foreign  building  and 
loan  association  loans  money  without  requiring 
bids  for  preferences  as  required  by  Rev.  Laws 
1910,  f  1297.  it  has  no  right  to  charge  pre- 
miums, and  premiums,  dues  on  stocks,  and  fines 
paid  win  be  applied  to  satisfaction  of  loan.— 
Midland  Savings  ft  Loan  Oo.  v.  Summers,  160 
P.  488. 

Where  a  loan  by  a  foreign  building  association 
is  not  usurious,  but  loses  protection  as  building 
and  loan  contract  for  failure  to  comply  with  law 
governing  letting  of  loans  as  to  premiums,  the 
association  is  entitled  to  interest  at  the  contract 
rate  where  it  ia  witliin  the  legal  rate. — Id. 

BUILDING  CONTRACTS. 

See  Damages,  9s»4B. 

BULK  SALES  ACTS. 

See  Fraudulent  Conveyanxxs,  4=947. 

BURDEN  OF  PROOF. 

See  Appeal  and  Error,  «S310S2;  Criminal  Law, 


BURGLARY. 

See  Criminal  Law.  «59386,  412,  488,  631,  762, 

784.  1171. 

X.  OFFE»SX»   AND    BESPOICSIBXUTT 
THEREFOB. 

43s>3  (Colo.)  Under  Laws  p.  834,  {  1,  defining 
burglary  with  explosives,  to  constitute  the  crime 
there  must  be  a  breaking  and  entering  with  in- 
tent to  commit  larceny,  and  larceny  need  not 
in  fact  have  l>een  committed.— Howard  v.  Peo- 
ple, 160  P.  1060. 

e=>7  (Colo.)  If  a  bank  actuallv  occupied  the 
burglarized  building  with  its  business,  it  is 
not  necessary  to  prove  ownership  or  legal  title. 
—Howard  v.   People,  160  P.   1060. 

n.  PKOSECUnON  AND  PinnSHBCElfT. 

4s>22  (Colo.)  Since  by  Banking  Law,  {  0,  no 
individual  or  copartnership  may  use  the  word 
"state"  applied  to  a  bank,  an  indictment  charg- 
ing burglary  of  a  state  bank,  with  reference  in 
testimony  to  it  as  a  state  bank,  sufficiently 
shows  that  it  was  a  corporation. — ^Howard  v. 
People,  160  P.  1060. 

^=>32  (C<doO  In  a  prosecution  uoder  Lawa 
1907,  p.  334,  I  1,  the  larceny  may  be  shown 
for  the  purpose  of  showing  intent  with  which 
the  breaking  was  committed. — Howard  v.  Peo- 
ple, 160  P.  1060. 

^=a3S  (Cal.App.)  In  proseention  for  burglan 
where  there  was  no  mrect  evidence  of  defend- 
ant's guilt,  evidence  as  to  his  presence  atjplace 
of  burglary  in  company  with  another,  their  de- 
scription and  movements  and  their  footprints, 
etc.,  held  admissible.— People  v.  Martinez,  160 

P.  hes. 

Q=>38  (Cal.App.)  In  prosecution  for  burglary 
where  there  was  no  direct  evidence  of  defend- 
ant's guilt,  evidence  as  to  his  presence  at  place 
of  burglary  in  company  with  another,  and  theii 
possession  of  stolen  articles,  etc.,  Keld  admis- 
sible.—People  V.  Martinez,  160  P.  868. 
4=341(1)  (Cal.App.)  Evidence  held  to  sustain  a 
conviction  of  burglary  in  the  first  degree. — Pe»- 
pie  T.  Martinez,  160  P.  868. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

Z.  BIOHT  OF  ACTION  ANB  DEFENSES. 

43>6  (Kan.)  Where  deed  was  for  expressed 
money  conrideration,  but  the  real  consideration 
was  support,  which  was  given  till  grantee's 
death,  after  which  his  widow  refused  to  live 
with  grantor,  but  offered  to  pay  for  his  main- 
tenance, BUOk  partial  noncompliance  with  the 
agreement  does  not  require  cancellation. — Sim- 
mons V.  Shafer,  160  P.  199. 
«s»24(l)  (Okl.)  Notwithstanding  Rev.  Lews 
1010,  I  086,  where  a  sale  of  stock  was  fraudu- 
lent, it  was  not  error  to  decree  rescission  ther^ 
of  and  cancellation  of  deeds  and  mortgages  ^v- 
en  therefor,  though  plaintiff  could  not  restore 
the  stock,  which  was  shown  to  be  valueless.-^ 
Shawnee  Life  Ins.  Co.  v.  Taylor,  160  P.  622. 

n.  PBO0EEDXNO8  AND  BEUEF. 

4s»34(l)  (Wash.)  Plaintiff,  in  action  to  cancel 
contract  on  ground  of  fraud  in  its  procurement, 
brought  four  years  after  contract  was  executed, 
held  not  to  have  acted  with  promptness  con- 
sistent with  good  faith.— Faucett  v.  Northern 
Clay  Co.,  160  P.  643. 

4=a47  (Wash.)  In  action  to  cancel  contract,  au- 
thorizing defendant  to  take  sublease  of  part  of 
plaintiff's  land,  with  the  right  of  purchase  at 
expiration  thereof,  on  the  ground  of  frand  in 
its  procurement,  evidence  keld  not  to  show  that 
defendant's  representatives  were  guilty  of  any 
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consclouB  frand  upon  pUintifTg  rights.— Fancett 
V.  Northern  Clay  Co.,  160  P.  643. 

One  seeking  to  aet  aside  and  cancel  hia'  for- 
mal written  contract  on  ground  of  frand,  must 
.sustain  bis  case  upon  clear  and  satisfactory 
proof,  as  fraud  is  never  presumed,  but  must  be 
proved  by  the  party  alleging  it— Id. 

In  action  to  cancel  contract  allowing  defend- 
ant to  sublease  part  of  plaintiff's  land,  etc., 
evidence  held  not  to  sustain  finding  that  plain- 
tiff was  advanced  in  years,  with  i)oor  sight,  very 
hard  of  hearing,  dull  of  comprehension,  worn 
out  with  importunities,  and  did  not  understand 
contract  as  read  to  him. — Id. 
^=>S7  (Kan.)  Where  grantee  in  deed  fulfilled 
agreement  to  support  grantor  during  the  gran- 
tec's  life,  hut  his  widow  refused  to  remain  with 
grantor,  judgment  refusing  cancellation,  but 
malcinK  care  of  grantor  a  charge  on  the  land,  is 
proper. — Simmons  v.  Sbafer,  160  P.  199. 

CARRIERS. 

See  Appeal  and  Error,  «=9l058;    Courts,  4=s> 
489;    Trial,  <S=>194,  253. 

II.    CARRIAGE    OF    GOODS. 

(B)  Bills  of  Ladlngr,  ShlpplnB  Receipts, 

and  Hpeelal  Contracts. 

e=»5l  (Okl.)  Under  Her.  Laws  1910,  {  828,  a 
bill  of  lading  is  an  instrument  in  writing,  sign- 
ed by  a  carrier  or  its  agent,  describing  the 
freight  so  as  to  identify  it.— Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Cleveland,  160  P.  328. 
<&=a55  (Okl.)  Under  Rev.  Laws  1910,  }$  828, 
829,  830,  it  is  the  duty  of  a  carrier,  issuing  a 
bill  of  lading  for  products  for  which  it  is  the 
general  cnstom  for  shippers  to  draw  drafts  with 
bill  of  lading  attached,  to  use  ordinary  care  as 
to  the  quantity  and  description  of  the  product. — 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clevdand,  160 
P.  328. 

<S=»57  (Okl.)  A  bill  of  lading  issued  on  receipt 
of  bales  of  grabbots,  describing  them  as  bales 
of  cotton,  is  not  a  correct  description,  and  an 
Innocent  person,  paying  money  in  reliance  there- 
on and  sustaining  damages,  may  recover  from 
the  carrier.— Chicago,  R.  I,  &  P.  Ry.  Co.  ▼. 
Cleveland,  160  P.  328, 

^=963  (Kan.)  Provisions  of  carrier's  tariff  giv- 
ing privilege  of  milling  in  transit  "subject  to 
conditions  herein  named,"  referred  to  conditions 
specified  in  preceding  portions  as  well  as  in  the 
same  paragraph. — McCullough  v.  Missouri  Pac. 
By.  Co.,  160  P.  214. 

^=369(4)  (Or.)  Damages  for  breach  of  a  carrier's 
contract  to  supply  cars  may  be  predicated  with 
Reference  to  all  that  was  in  the  reasonable  con- 
templation of  the  parties  in  performance  of  the 
agreement. — I^evy  v.  Nevada-California-Oregon 
Ry.,  160  P.  808. 

(D)  Transportation  and  Dell^err  kr 
Carrier. 

4s>94(4)  (Kan.)  A  shipper  of  grain,  required  to 
submit  to  reduction  in  selling  price  because  mill- 
ing in  transit  privilege  was  lost  through  mis- 
routing,  may  recover  his  loss  from  the  carrier 
in  fault— McCullough  v.  Missouri  Pac.  By.  Co., 
160  P.  214. 

Damages  for  loss  of  milling  in  transit  priv- 
ilege through  misrouting,  cannot  be  recovered 
where  the  privilege  was  available  only  where 
reference  to  it  was  noted  on  the  shipping  order 
and  bill  of  lading,  and  no  such  notation  was 
made.— Id. 

in.   CARRIAGE  or  I.TVE  STOCK. 

4=3208  (Okl.)  Dipping  cattle  b^  a  railroad  com- 
pany under  quarantine  laws  is  a  part  of  the 
service  required  by  the  shipping  contract,  and 
n^ligence  in  its  performance  must  be  measured 
by  the  terms  of  that  contract, — Missouri,  K.  & 
T.  Ry.  Co.  V.  Skinner,  100  P.  875. 
4=3228(3)  (Okl.)  In  an  action  against  a  rail- 
way for  failing  to  water  cattle  before  dipping 


them,  though  plaintiff  contends  that  the  contract 
for  dipping  was  an  independent  oral  contract, 
exclusion  of  the  shipping  contract  set  np  as  a 
defense  is  error.— Missouri,  K.  &  T.  By.  Co.  r. 
Skinner,  160  P.  876. 

4=»229(2)  (Or.)  Under  contract  to  supply  cars 
for  shipment  of  live  stock,  which  the  carrier 
broke  by  delay  in  supplying  cars,  knowing  tint 
stock  was  intended  for  sale  on  market  in  distant 
city,  the  measure  of  damages  is  not  amount 
of  depreciation   at  point   of   shipment,   but   de- 

Ereciation    in    market   value    at    destination. — 
evy  V.  Nevada-Galifomia-Oregon  By.,  100  P. 
808. 

IV.   CARRIAGE  OF  PASSEITOERS. 
(D)   Personal  Injnries. 

<S=3280(1)  (Okl.)  A  carrier  of  persons  for  re- 
ward must  use  the  utmost  care  and  diligence 
for  their  safe  carriage  and  provide  everything 
necessary  therefor  and  exercise  a  reasonable 
degree  of  skill.— Chicago,  B.  I.  ft  P.  By.  Ca 
v.  T>\zney,  160  P.  880. 

«=>3I8(8)  (Okl.)  In  acUon  for  injnries  to  pas- 
senger alighting  from  train  at  station  for  Inncfa 
and  injured  while  attempting  to  enter  moving 
train,  evidence  held  not  to  show  negligence  of 
carrier.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Rein- 
hart,  160  P.  61. 

«=>32l(l)  (Okl.)  Instruction  that  the  negligent 
acts  complained  of  are  the  gist  of  the  action, 
and  plaintiff  must  establish  by  a  preponderance 
of  the  evidence  that  the  injuries  resulted  from 
such  acts,  that  defendant  is  chargeable  with 
negligence  of  its  emT>loy^R.  and  defining  neg- 
ligence, held  not  objectionable  for  failure  to 
cover  the  whole  case.— Chicago,  B.  I.  &  P.  By. 
Co.  T.  Dizney,  160  P.  880. 

CASE-MADE 

See  Appeal  and  Error,  «=9611-668,  614. 

CASHIERS. 

See  Banks  and  Banking,  «s>113,  118. 

CERTAINTY. 

See  Mines  and  Minerals,  ®=>70i 

CERTIFICATE. 

See  Acknowledgment,  ^=>29,  36;  Appeal  and 
Error,  4=3614;  Corporations,  ®=>lU7:  Evi- 
dence, 4=»348;  Schools  and  School  Districts.' 
4=>130. 

CERTIFICATES  OF  DEPOSIT. 

See  Bills  and  Notes,  4=9496 ;    Gifts,  «=>M. 

CERTIORARI. 

X.  MATinEtE  AHD  OROtXiniB. 

4=322  (Idaho)  Where  state  officers  are  invest- 
ed with  discretion  in  performance  of  official 
duties,  courts  have  no  jurisdiction  by  writ  of  re- 
view to  interfere  with  its  exercise. — Northwest 
Light  &  Water  Co.  v.  Alexander,  160  P.  UOS. 

CHALLENGE. 

See  Jury,  4s>97,  138. 

CHAMPERTY  AND  MAINTENANCE. 

4=»5(1)  (Okl.)  A  contract  for  attorney's  fees 
is  not  champertous  merely  because  it  requires 
client  to  consult  with  attorney  before  com- 
promise of  the  litigation. — Spauling  v.  Beidle- 
man,  160  P.  1120. 

4=»7(3)  (Okl.)  Rev.  Laws  1910,  f  2280,  relat- 
ing to  the  buying  or  selling  of  pretended  titles 
to  lands  adversely  held  bnt  not  in  suit,  does  not 
prohibit  the  ezerdse  (d  a  statutory  autiwrity  or 
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a  conveyanea  whiclt  equity  woold  compeL-^ 
Warner  V.  Wfckaer,  160  P.  885. 

Where  a  corporation  was  organized  in  In- 
dian Terrltoiy  to  deal  in  realty,  and  a  contin- 
uance of  ita  functions  ia  in  violation  of  tlie 
Constitution  and  atatutes  of  the  state,  a  con- 
veyance of  realty,  when  made  in  good  faith 
for  the  purpose  of  dissolution,  ia  not  void  as 
to  an  adverse  holder. — Id. 

CHANGE  OF  VENUE. 

See  Venae,  «=966-84. 

CHARACTER. 

See  Criminal  Law.  «=3S76;  Homidde,  «s9l63; 
Witnesses,  «=3337,  344. 

CHARGE. 

For  telephone  service,  see  Telegraphs  and  Tele- 
phones. 

For  water  service,  see  Waters  and  Water 
Courses,  «=s257.  

To  jury,  see  Criminal  Law,  *s»763-829 ;  Tnal, 
«s>188-296. 

CHARITIES. 

See  Perpetuities,  ^=>8;    Religions  Societies. 

I.   OBEATION,   EXISTENCE,   AND  VA- 
LIBTTT. 

«=»4  (Nev.)  A  bequest  of  the  income  of  an  es- 
tate, to  be  paid  to  a  fraternal  order  annually, 
if  within  five  years  from  testator's  death  it  es- 
tablished an  orphans'  home,  the  income  to  be 
used  to  maintain  the  home,  held  not  void  as  im- 
posing upon  the  order  no  imperative  duty  to  de- 
vote the  money  to  a  charitable  use.— In  re 
Hartung's  Estate,  160  P.  782. 
«s3li  (Wyo.)  A  hospital  organized  and  maintain- 
ed with  funds  donated,  caring  for  ali  sick  and  in- 
jured persons  brought  to  it,  charging  those  who 
are  able  to  pay  and  treating  free  of  charge  those 
who  are  not,  operated  under  a  board  of  trustees 
consisting  of  the  Protestant  Episcopal  bishop 
and  the  rector  and  church  wardens,  is  a  chari- 
table institution.— Bishop  Randall  Hospital  ▼. 
Hartley,  160  P.  385. 

n.  CONSTKTTOTION,  ADMINISTBA- 
TION,  AND  ENFORCEMENT. 

«=938  (Nev.)  A  devise  conditioned  on  an  estab- 
lishment by  a  fraternal  order  of  an  orphans' 
home  "worthy  of  its  name"  held  to  constitute 
the  order  itself  the  primary  judge  of  such 
worthiness.— In  re  Hartung's  ESstate,  160  P. 
782. 

A  devise  conditioned  upon  establishing  by  fra- 
ternal order  of  an  orphans'  home  "worthy  of 
its  name"  was  satisfied  by  the  establishment  of 
a  home  which,  considering  the  general  existing 
conditions,  compared  favorably  with  similar  in- 
stitutions of  the  order  elsewhere.— Id. 

A  devise  conditioned  on  the  establishment  of 
an  orphans'  home  "near"  a  cit^  was  satisfied  by 
its  establishment  within  the  city  corporate  lim- 
its.- Id. 

$=»45(2)  (Wyo.)  A  charitable  institution  oper- 
ating a  hospital  is  not  liable  for  injuries  to  pa- 
tients due  to  nesljgonce  of  nurses  employed  in 
the  hospital,  in  the  absence  of  negligence  in  hir- 
ing incompetent  nursef;. — Bishop  Randall  Hospi- 
tal V.  Hartley,  160  P.  383. 

CHARTER. 

See  Onnties,  ^s>3. 


CHATTEL  MORTGAGES. 

See  Usury,  «s>94. 

I.  BEQUISITES   AND  VAUDITT. 
(B)   Form    and    Contents    of    Inatrnments. 

«=>49(1)  (Kan.)  .The  description  of  cattle  in 
chattel  mortgage  is  sufficient  if  it  and  inquiries 
suggested  by  it  furnish  a  reasonable  basis  for 
identlGcation,  but  the  suggestions  of  inquiry 
must  be  troia  the  mortgage  itself,  and  not 
merely  in  the  mind  of  the  mortgagor  or  mort- 
gagee.—Ehrke  V.  Tucker,  160  P.  985. 
i8=>49(2)  (Kan.)  A  description  of  cattle  as  "100 
head  of  coming  two  year  old  native  Kansas 
steers  branded,'  etc,  located  on  certain  prem- 
ises of  the  mortgagor,  is  insufficient  to  identify 
cattle  found  in  other  location  without  the  brand. 
—Ehrke  v.  Tucker,  160  P.  985. 

m.  OONSTBUOTIONAND  OPERATION. 
(D)  Uen  and  PrlorttT. 

$=>I57(1)  (Kan.)  In  replevin  by  junior  mort- 
gagee against  those  claiming  a  prior  lien,  ques- 
tions as  to  ownership,  including  claim  that  de- 
fendants were  fraudulently  endeavoring  to  ab- 
sorb more  property  than  necessary  to  payment 
of  prior  lien,  may  be  determined.— Moffatt  v. 
Fouta,  160  P.   1137. 

Vm.   PAYMENT   OB   PERFORMANCE 

OF   CONDITION,  BEI.EA8E,  AND 

8AZISFAOTION. 

<S=9245  (OkL)  Comp.  Laws  1909,  |  4408,  pro- 
viding a  penalty  for  failure  to  release  satisfied 
mortgage,  applies  only  to  recorded  mortgages, 
and  not  to  chattel  mortgages,  which  are  only 
filed.— Farmers'  State  Baiik  of  Glencoe  v.  Har- 
ris, 160  P.  817. 

IX.  FOBECrOSXTRE. 

«=3>256  (OkL)  Where  it  ia  shown  by  the  plead- 
ing that  the  mortgagor  has.  a  legal  counterclaim 
against  the  whole  or  any  part  of  the  sum  claim- 
ed under  a  chsttel  mortgage,  the  judge  has  no 
discretion  but  to  require  that  foreclo-iure  be  had 
in  court  pursuant  to  Comp.  Laws  1909,  J  4416. 
—Pearson  v.  Glen  Lumber  Co.,  160  P.  48. 

Where  a  mortgagor  is  entitled  to  foreclosure 
in  court  pursuant  to  Comp.  Laws  1909,  |  4418, 
he  need  not  tender  the  amount  admitted  to  be 
due  or  offer  to  pay  any  sum  found  to  be  due 
before  availing  himself  of  this  statute.— Id. 
€=>26l  (Okl.)  Under  the  laws  of  Arkansas  in 
force  in  Indian  Territory,  chattel  mortgage  con- 
veyed title  to  the  mortgagee  subject  only  to  the 
right  of  redemption,  and  a  mortgagee,  on  condi- 
tion broken,  could  sell  the  mortgaged  property, 
though  it  was  then  in  adverse  possession  of  an- 
other.—Continental  Gin  Co.  V.  Pannell,  160  P. 
59& 

^=3263  (Okl.)  After  sale  by  mortgagee  of  mort- 
gaged personalty  out  of  possession,  the  mortga- 
gee or  the  purchaser  could  recover  possession  by 
appropriate  action. — Continental  Gin  Co.  v.  Pan- 
nell, 160  P.  59a 

<S=>278  (Wash.)  Where  foreclosure  of  chattel 
mortgage  for  purchase  money  failed,  owing  to 
holder's  disclaimer  in  foriner  soit  by  chattel 
mortgagee,  evidence  held  not  to  aathorize  defi- 
ciency judgment  against  the  individual  defend- 
ants.—Lee  y.  Pasco  Theater  Co.,  160  P.  435. 


See  Fraud. 


CHEAT. 
CHECKS. 


See  Interest,  «=350;  Payment,  «s922:  Tender, 
<3=»12.  15. 

CHEQUES. 

See  Banks  and  Banking,  ^=>140;   Tender,  ^=3 
15. 
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CHILDREN. 

See  Bastards;  Divorce,  «s»222,  289;  Ooard- 
ian  and  Ward;    Infants. 

CHURCHES. 

See  Reli^ons  Societies. 

CIRCUMSTANTIAL  EVIDENCE 

See  Criminal  Law,  «S9652,  781;  Bridenoe, 
<S=>587. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporationai 

CITIZENS. 

See  Indians. 

CIVIL  RIGHTS. 

See  ConstitutioQal  Law,  9=382. 

®=>l  (Or.)  The  natural  rights  of  «  person  at 
common  law  are  those  o{  personal  security  in 
the  legal  enjoyment  of  life,  limb,  body,  health, 
and  reputation,  the  right  of  personal  liberty, 
and  the  right  of  private  property. — Kosciolek  v. 
Portland,  By.  Ught  ft  Power  Co.,  100  P.  132. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  4=3218. 

CLAIMS. 

See  Attachment,  ^=>301;  Exemptions,  4=> 
116 ;  Garnishment;  Master  and  Servant,  4=9 
398. 

COLLATERAL  AGREEMENT. 

See  Corporations,   4=>82. 

COLLATERAL  ATTACK. 

See  Judgment,  «=>489-621. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  4=^70. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 

See  Courts,  «=»97,  489. 

n.  sirsjECTS  of  reoiti<ation. 

4=>27  (Mont.)  In  action  under  federal  Employ- 
ers' Liability  Act,  whether  plaintiff's  injury  was 
incurred  while  he  was  engaged  in  Interstate 
Commerce  depends  on.  the  nature  of  the  worlc 
being  done  by  him  when  injured,  and  not  either 
before  or  immediately  thereafter. — McBain  ▼. 
Northern  Pac.  By.  Co.,  160  P.  654. 

Where  a  brakeman  who  was  a  member  of  a 
train  crew  engaged  indiscriminately  in  handling 
interstate  and  intrastate  freight  was  injured 
while  going  from  bis  caboose  to  yard  office  for 
supplies  for  the  caboose,  he  was  not  then  em- 
ployed in  interstate  commerce. — Id. 
4=>27  (Wash.)  Icing  a  refrigerator  car  to  re- 
ceive fruit  for  another  state  is  an  initial  move- 
ment after  which,  in  switching,  the  car  is  engag- 
ed in  interstate  commerce,  so  as  to  permit  an 
injured  brakeman  to  recover  under  federal  Em- 
ployers' LiflWlity  Act. — Aldread  v.  Northern  Pac. 
By.  Co.,  160  P.  429. 

4=»43,  44  (Kan.)  An  employ^  engaged  in  col- 
lecting and  delivering  laundry  within  the_  state 
for  corporation  In  Missouri  is  engaged  in  in- 
terstate  commerce.— Kansas   City    t.    Seaman, 

160  p,  uaa.  .  . 


COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS  AND  COMMIS- 
SIONERS. 

See  Banks  and  Banking,  4=>77;  Bridges,  «» 
37;  Highways,  «=sl27;  Mandamus,  «=381, 
172;  Municipal  Corporations,  4=>181;  Pub- 
lic   Service   CMnmlasicnis. 

COMMON  SCHOOLS. 

See  Sdtools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  ®=>248)4-270. 

COMPENSATION. 

See  Attorney  and  Client,  «=9l4S-183:  Bro- 
kers; Counties,  4=>72,  73:  Eminent  Do- 
main, 4=9124:  Master  and  Servant,  ^=>385; 
Begisters  of  Deeds. 

COMPETENCY. 

See  Evidence,  43>639,  543:  Jury,  4=397.  136: 
Master  and  Servant,  $=>i70;   Witnesses,  4=> 


146-164. 


COMPLAINT. 


See  Criminal  Law,  4=>252;  Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and   Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;    Mortgages,  4=> 
•  803;   Payment;   Release. 

«=36(2)  (Colo.)  Where  there  was  a  bona  fide 
dispute  as  to  tlie  sum  due  on  an  insurance 
policy,  and  the  insured  accepted  a  check  for 
less  than  the  face  value,  marked  as  "payment 
in  full,"  he  took  it  on  snch  terms,  and  there 
was  an  accord  and  satisfaction. — New  York 
Life  Ins.  Co.  v.  MacDonald,  160  P.  193. 
^=96(4)  (Or.)  The  settlement  of  a  foreclosnie  suit 
begun  in  good  faith,  held  sufficient  consideration 
for  a  promise  to  insure  the  premises,  thoogli 
there  was  no  right  of  foreclosure. — ^Butson  v. 
Misz,  160  P.  530. 

COMPUTATION. 

See  Interest,  4=939,  60;  limitatim  of  ActioniL 
4='50-119. 

CONCLUSION. 

See  Criminal  Law,  4=9448;   Evidence.  «=»471. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  ^=»1008;  Criminal 
Law,  4=>1168,  1159;    Evidence,  4=9a6& 

CONCURRENT  JURISDICTION. 

See  Courts,  4=>^8e. 

CONDEMNATION. 

See  ESminent  Domain. 

CONDITIONAL  SALES. 

See  Assignments  for  Benefit  of  Creditors; 
Sales,  4=»461^79. 

CONDmONS. 

See  Bail.  4=383;  Cancellation  of  Instraments, 
4=924;  Charities,  4=938:  Blscrows;  Bxecu- 
totg-and  Administrators,  4s>4Sl;    Insurance, 
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«=»S10;  Mortgages,  «=3414;  Sales,  «=9l24: 
Sheriffs  and  Constables,  «=9l29 ;  Vendor  and 
Purchaser,  4s»117. 

CONFESSION. 

See  CMminal  Law,  <3=3531,  63& 

CONFLICT  OF  UWS. 

See  liimitation  of  Actions,  ^=>2;  Wills,  ^=» 
828 

CONSIDERATION. 

Se«  Bills  and  Notes,  «s»92,  SM-860,  608; 
Compromise  and  Settlement,  C3>6;  Con- 
tracts, (8=350,  237;  Evidence,  «s»419;  Spe- 
cific Performance,  4s»49. 

CONSPIRACY. 

n.   OmMUIAL    &E8PON8IBIUTT. 

(B)  Froseevtion  and  Pnnlsliinent. 

«=»43(11)  (CaLApp.)  Indictment  nnder  Pen. 
Code,  I  182,  subd.  5,  for  unlawfully,  willfully, 
and  fraudulently  conspiring  to  obtain  the  re- 
lease of  one  waiting  trial  on  the  charge  of  felony 
by  presenting  a  worthless  and  void  bail  bond, 
held  to  state  facts  sufficient  to  constitute  of- 
fense.—People  ▼.  Ambrose,  160  P.  840. 
^=>47  (Cal.App.)  Evidence  in  trial  upon  indict- 
ment under  Pen.  Code,  f  182,  subd.  5,  for  crim- 
inal conspiracy  in  giving  a  worthless  and  void 
bail  bond,  held  not  to  sustain  a  conviction,  in 
that  it  did  not  show  that  the  bond  as  regards 
the  party  whom  defendant  was  charged  with  ad- 
vising to  sign  it,  was  worthless  and  void. — Peo- 
ple V.  Ambrose,  160  P.  840. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

General  and  special  laws,  see  Statutes,  ^s»95. 

Partial  Invalidity  of  statutes,  see  Statutes,  «s» 
64. 

Subjects  and  titles  of  statutes,  see  Statutes, 
«=»121. 

X.  ESTABUSHMENT  AND  AHEHS- 
MENT  OF  GOII8TITUTION8. 

«s»7  (Colo.)  A  recommendation  of  the  General 
Assembly  to  the  electors  to  vote  at  the  next 
general  election  for  or  against  a  constitutional 
convention,  made  by  a  two-thirds  vote,  pursuant 
to  Const,  art.  19,  S  1,  is  not  affected  by  the  Gov- 
ernor's veto ;  Const,  art.  5,  {  39,  conferring  veto 
power,  not  applying. — People  v.  Bamer,  160  P. 
1082. 

n.   OOKSTRTTOTIOIT.   OPERATION, 

AND  ENFORCEMENT  OF  CON- 

8TITXTTIONAX.  FIIOVX8IONS. 

<s»l6  (Nev.)  In  construction  of  a  constitntioii- 
al  provision,  it  is  not  improper  to  examine  the 
debates  on  the  subject,  though  they  are  not  au- 
thoritative, as  it  is  the  text  of  the  Constitution 
which  was  adopted.— Phillips  v.  Snowden  Placer 
Co.,  160  P.  786. 

«=3>42  (Mont.)  One  who  is  not  affected  by  a 
statute  may  not  question  ita  validity.— Pohl  v. 
C!hicago,  M.  &  St.  P.  By.  Co.,  160  P.  515. 
^s>46(l)  (Cal.)  There  being  other  competent  ev- 
idence, sufficient  to  sustain  the  findings  of  the 
Industrial  Accident  Commission,  admission  of 
hearsay  under  Workmen's  Ompensation  Act,  J 
77,  as  amended  by  St  1916,  p.  1102,  }  28, 
would  not  justify  writ  of  review  to  consider 
constitutioniility  of  such  section.— Southei-n 
Surety  Co.  v.  Industrial  Ace.  (Commission  of 
State  of  California,  160  P.  884. 
^=^47  (Mont.)  In  considering  the  constitution- 
ality of  a  statute,  courts  look  beyond  the  mere 
form  of  expression  to  the  object  and  purpose  of 


the  legislation.— Pohl  v.  Chicago,  M.  &  St.  F. 
Ry.  Co.,  160  P.  516. 

UX.  DISTRIBUTION  OF  OOVERN- 

MENTAI.  POWERS  AND 

FUNOTIONB. 

(A)  IiCvlalAtlve    Povrem    »Bd    DeIev«Mon 

Ttaere«(. 

«=s>63(l)  (Ca].App.)  The  people  may  with- 
draw from  local  authorities  the  police  power 
granted  to  them  by  the  Constitution.— Ex 
parte  Cencinino,  160  P.  167. 

IV.  POLICE  POWER  m  OENERAI.. 

4=>8I  (Cal.App.)  The  police  power  is  an  at- 
tribute of  sovereignty  residing  in  the  states  by 
delegation  from  the  people  vmo  may  withdraw 
from  local  authorities  the  power  granted  to 
them  by  the  Constitution.- Ex  parte  Cencinino, 
160  P.  167. 

V.  PERSONAL  GIVII.  AND  POLITI- 

OAL  RIOHT8. 

«s>82  (Mont)  The  so-called  poll  tax  statute  is 
not  repugnant  to  the  provisions  of  Const  art.  8, 
f  2,  declaring  that  the  people  of  the  state  have 
the  sole  and  exclusive  right  of  governing  them- 
selves as  a  free,  sovereign,  and  independent 
state,  etc.— Pohl  v.  Chicago,  M.  &  St  P.  By. 
Co.,  160  P.  616. 

VX.   VESTED  RIGHTS. 

4s»l03  (Wash.)  No  one  can  acquire  a  vested 
right  to  a  pension  so  that  Laws  1916,  p.  364, 
which  fails  to  authorize  pensions  to  abandoned 
mothers,  is  not  objectionable  because  Laws 
1913,  p.  644,  repealed  thereby  made  such  al- 
lowance.—In  re  Snyder,  160  P.  12. 
^s>l07  (Utah)  The  rule  is  general  that,  where 
time  has  fully  ran,  right  to  invoke  statute  of 
UmitationB  constitutes  a  vested  right. — O'Don- 
neU  T.  Parker,  160  P.  1192. 

VII.   OBLIGATION  OF  CONTRACTS. 

(B)  Contracts  of  Btaten  and  Mnntetpalitlea. 

4=9 1 23  (Wash.)  Absolute  fee-simple  titles  of 
the  state's  grantees  to  second-class  shore  lands 
cannot  be  impaired  by  any  act  of  the  state  after 
making  the  deeds  upon  which  they  rest.— Puget 
Mm  Co.  V,  State,  160  P.  310. 
®s»i37  (Okl.)  State  public  building  bonds  issued 
and  sold  under  Act  March  16,  1911  (I^aws  1911, 
c  89),  and  made  nontaxable,  constitute  a  binding 
contract  between  their  owners  and  the  state, 
which  the  latter  cannot  impair  by  taxation. — 
In  re  Assessment  of  First  Nat.  Bank  of  Chicka- 
sba,  160  P.  468. 

The  constitutional  inhibitions  against  impair- 
ing contract  obligations  limit  the  taxing  power 
as  well  as  all  legislation,  whatever  form  it  may 
assume. — Id. 

(C)  Contraeta  of  Indtvldaala  and  Private 

Corporations. 

«=>I54(2)  (Or.)  Amendment  to  Const  art  11,  S  3 
(Laws  1913,  p.  8),  increasing  obligations  of 
stockholders  of  corporations  conducting  a  bank- 
ing business,  could  not  impair  obligation  of  sub- 
scription contract  made  before  its  adoption. — 
Norris  Safe  &  Lock  Co.  v.  Weaver,  160  P.  807. 

XL  DUE  PROCESS  OF  LAW. 

<3=3284(2)  (Mont)  The  so-called  poll  tax  statute 
does  not  deprive  the  taxpayer  of  his  property 
without  due  process  of  law,  in  violation  of 
Const.  U.  S.  Amend.  14,  i  1,  because  it  fails  to 
provide  for  notice  before  the  tax  is  levied  or  col- 
lected.—Pohl  V.  C!hicago,  M.  &  St  P.  Ry.  Co., 
160  P.  515. 

$=^297  (Cal.)  To  compel  a  railroad  company  to 
apply  its  property  to  the  construction  and  oper- 
ation of  a  line  of  railroad  which  it  does  not  de- 
sire to  construct  or  operate,  is  to  take  ito  prop- 
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erty.— Atchison,  T.  &  S.  F.  Ry.  Co.  t.  Bailroad 
CommlBsion  of  State  of  California,  16(J  P.  828. 
«=»309(1)  (Cal.App.)  In  an  action  for  a  bank 
deposit  an  order  of  substitution  under  Code  Civ. 
Proc.  i  386,  authorizing  a  claimant  to  be  sub- 
stituted for  defendant,  in  view  of  Civ.  Code,  | 
^02,  defining  the  damages  for  breach  of  an  ob- 
ligation to  pay  money,  held  not  unconstitu- 
tional, as  denying  due  process  of  law  in  leaving 
plaintiff  without  right  to  recover  damages 
against  the  original  defendant— Toutz  v.  Farm- 
ers' &  Merchants'  Nat  Bank  of  Los  Angeles, 
160  P.  855. 

CONSTRUCTION. 

See  Bills  and  Notes,  ^=3267;  Carriers,  4=951, 
63;  Chattel  Mortgages,  <S=>157;  Contracts, 
<S=»15.S-214;  Deeds,  <8=»»0-143;  Evidence, 
4s>450;  Insurance,  4=3146:  Landlord  and 
Tenant,  €=»48;  Libel  and  Slander,  <&=>19; 
Mines  and  Minerals,  €=374-79 ;  Statutes,  4=> 
2251^-248;  Stipulations;  Trial,  <3=>29S, 
296,  404;    Vendor  and  Purchaser,  «=>70. 

CONSTRUCTIVE  TRUSTS. 

See  Tmsts,  <S=s>90,  103. 

CONTEMPT. 

See  Attorney  and  Client,  4=>43;    Depositions. 

I.  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

4=>6  (Kan.)  If  language  confessedly^  used  by 
attorney  of  Supreme  Court  in  petition  for  re- 
hearing carries  beyond  question  its  own  in- 
herent significance,  the  user  must  have  intend- 
ed the  natural  consequences  of  use  of  such  lan- 
guage.—In  re  Hanson,  160  P.  1141. 

Language  used  by  attorney  in  application  for 
rehearing  in  the  Supreme  Court  held  to  show 
utter  disrespect  and  the  plainest  intent  to  ex- 
press contempt  for  the  court — Id. 

CONTEST. 

See  Elections,  <Ss>149-293;  Intoxicating  Liq- 
uors, ®=>37. 

CONTINUANCE. 

See  Criminal  Law,  €=>1151;  Master  and  Serv- 
ant «=»408. 

CONTRACTORS'  BOND. 

See  Mechanics'  Liens,  ^s>226. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Account  Stated ; 
Alteration  of  Instruments;  Assignments;  At- 
torney and  Client,  $=3143;  Bills  and  Notes; 
Boundaries,  4=>46;  Cancellation  of  Instru- 
ments; Carriers,  ®=>63,  69;  Champerty  and 
Maintenance;  Chattel  Mortgages;  Compro- 
mise and  Settlement;  Constitutional  Law,  4=» 
123-154 ;  Corporations,  iS=»76,  78,  116 ;  Coun- 
ties, 4=>114;  Customs  and  Usages;  Damages, 
4=»45,  124;  Depositaries;  Exchange  of 
Property;  Frauds,  Statute  of;  Indemnity; 
Insurance;  Interest;  Landlord  and  Tenant; 
Limitation    of   Actions,   4=321,   50;    Mortga- 

fes;  Municipal  Corporations,  ®=33S0-347; 
tewspapers,  4=32 ;  Novation;  Partnership; 
Payment;  Reformation  of  Instruments;  Re- 
lease; Sales;  Schools  and  School  Districts, 
4=3 135 ;  Specific  Performance :  Stipulations ; 
Subrogation;  Trial,  4=3250 ;  Usury;  Vendor 
and  Purchaser;  Wills,  4=366;  Work  and 
Labor. 

I.   REQUISITES   AND  VALIDITT. 

(A)  Natnre  and   KMaentlaU  In   General. 

4=»l  (Okl.)  An  "agreement"  is  a  coming  to- 
gether of  parties  in  opinion  or  determination; 


the  union  of  two  or  more  minds  in  a  thiiM  done, 
or  to  be  done :  a  mutual  assent  to  do  a  tbinf. — 
Carter  v.  Prairie  Oil  &  Gaa  Co.,  160  P.  319. 

(I»  COBstderation. 

4=350  (Or.)  "Consideration"  is  a  benefit  to  the 
party  promising,  or  a  loss  or  detriment  to  the 
party  to  whom  the  promise  is  made. — Butaon  t. 
Misz,  160  P.  530. 

(B)  Valldltr  of  Assent. 

4=393(5)  (Nev.)  A  contract  whereby,  for  pay- 
ments to  be  made,  plaintiff  abandoned  lands,  on 
which  she  had  located  mining  claims,  held  rcU 
as  incapable  of  performance,  and  made  nnder 
a  mutual  mistake;  it  contemplating  that  defend- 
ant who  was  to  withdraw  the  land  under  the 
Carey  Act  could  sell  it,  whereas  he  could  only 
develop  an  irrigation  plant  and  sell  water  to 
settlers.- Miller  v.  Thompson,  160  P.  775. 
4=»94(1)  (Okl.)  Contracts  induced  by  fraud  are 
not  void  but  voidable,  and  tJie  defendant  party 
may  elect  with  knowledge  of  the  facts  to  treat 
a  contract  as  valid.— Wingate  v.  Render,  160  P. 
614. 

4=399(2)  (Okl.)  Where  a  written  instroment  is 
attacked  for  fraud,  all  the  circumstances  leading 
up  to  its  execution,  as  well  as  the  motives  of 
the  maker,  may  be  shown.— Thompson  v.  Vaugbt 
160  P.  625. 

n.   CONSTRUCTION    AND    OPERA- 
TION. 
(A)   General  Rules  of  Constraotton. 

4=»I53  (Cal.App.)  Contracts  between  realty 
brokers  and  owners,  whereby  former  are  given 
authority  to  sell,  being  made  for  mutual,  mate- 
rial benefit  of  parties,  are  to  be  construed  so  as 
not  to  defeat  such  objects,  when  such  construc- 
tion is  reasonably  deducible  from  their  terms. 
—Daniel  v.  Calkins,  160  P.  1082. 
4=3 1 55  (Okl.)  Under  Rev.  Laws  1910,  I  9&i, 
in  contracts  between  a  public  officer  or  body  and 
a  private  party,  it  is  presumed  that  any  uncer- 
tainty is  caused  by,  and  the  language  of  the  con- 
tract should  be  most  strongly  construed  against, 
the  private  party.— State  v.  City  of  Sapulpa,  160 

€=3l7l(2)  (Wash.)  Where  there  was  nothing  in 
agreement  to  pay  commission  for  exchange  of 
properties  making  right  to  commission  for  sale 
or  exchange  of  stock  dependent  on  sale  or  ex- 
change of  realty,  the  contract  was  severable. — 
Godefroy  v.  Hupp,  160  P.  1056. 

(B)  Parties. 

4=3 1 83  (Cal.App.)  Where  a  contract  for  the 
construction  of  a  road  bound  defendants  with- 
out limitation  to  pay  therefor,  words  after  sig- 
natures of  some  of  defendanta  held  not  to  limit 
their  liability.— Shelton  v.  Michael,  160  P.  5VS. 
4=3 1 84  (CaLApp.)  Under  Civ.  Code,  S  1659,  a 
contract  for  the  employment  of  a  contractor  to 
constmct  a  road  which  would  be  beneficial  to 
the  persons  signing  the  contract  held  joint  and 
several.— Shelton  v.  Michael,  160  P.  57& 

(D)'  Place  and  Tltae. 

4=3214  (Okl.)  Under  a  contract  for  execution 
of  a  note  by  insured  to  defendant  for  the  amount 
of  a  premium  and  rayment  of  a  sum  named  by 
defendant  to  plaintiff  on  payment  of  the  note, 
defendant  does  not  become  liatile  until  payment 
of  the  note.— Leeper  Bros.  Lumber  Co.  t.  Qua- 
ter,  160  P.  606. 

m.  MODIFICATION  AND  HEROER. 

4=3237(1)  (Okl.)  Where  an  original  contract 
does  not  contemplate  a  supplemental  agreement, 
the  original  consideration  will  not  support  such 
an  agreement,  and  the  supplemental  agreement 
is  void  for  want  of  any  other  _conBideration. — 
State  V.  City  of  Sajpulpa,  ' 
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«=»238(2)  (Or.)  The  terms  of  a  written  con- 
tract tatty  be  altered  by  a  subsequent  \parol 
agreement  of  the  parties.— Wakefield  t.  Snpple, 
160  P.  376. 

«=»248  (Or.)  In  an  action  to  recover  compen- 
sation for  work  not  contemplated  by  a  written 
contract,  evidence  of  an  alleged  subsequent  oral 
agreement  he'd  insufiSeient  to  go  to  the  jary. — 
Wakefield  y.  Supple,  160  P.  376. 

IV.   RESCISSION    AMD    ABANOOX- 

HENT. 

«=>274  (Okl.)  A  defrauded  party,  having  elect- 
ed with  knowledge  of  the  facts  to  treat  the  con- 
tract as  valid,  cannot  then  change  his  position 
and  insist  that  it  is  invalid.— Wmgate  v.  Ben- 
der, 160  P.  614. 

V.  PERFORMANCE   OR  BREACH. 

<g=»282  (Cal.App.)  Defendant's  contract  with 
plaintiff  for  installation  of  elevators  to  defend- 
ant's satisfaction  JieM  not  to  permit  defendant, 
after  he  expressed  dissatisfaction  only  with  the 
controllers,  to  remove  plaintiff's  machines  and 
controllers  without  notice  to  plaintiff  or  its 
consent,  and  to  install  others,  so  that  defendant 
was  liable  for  cost  of  installation  less  only  coat 
of  new  controllers. — Bryan  Elevator  Co.  v. 
Law,  160  P.  170. 

«=»2S2  (Colo.)  Under  contract  to  pay  certain 
amount  to  detective  when  he  determined  v/ho 
took  a  diamond,  and  whether  it  had  been  stol- 
en, to  defendant's  satisfaction,  his  professed 
'dissatisfaction,  in  bad  faith,  after  agreement 
had  been  fully  performed,  was  no  defense  to 
action  for  compensation.— McCartney  v.  Ba- 
dovinae,  160  P.  190. 

®s>299(l)  (Wash.)  A  general  contract  for  the 
construction  of  a  building,  the  contracts  for  the 
excavation,  beating,  etc.,  of  which  were  let  to 
other  contractors,  which  rejquired  any  contrac- 
tor or  subcontractor  claiming  damages  on  a(>- 
count  of  delay,  etc.,  of  "other  contractors"  to 
make  written  claims  within  48  hours,  does  not 
apply  to  disputes  between  these  contractors  and 
their  own  materialmen  or  subcontractors. — 
Peterraan  v.  Goss,  160  P.  432. 
9=3303(5)  (Cal_App.)  Where  dredging  company, 
filling  railroad's  land,  payments  to  be  made 
monthly,  protested  against  previous  late  pay- 
ments and  demanded  paymenr  on  the  con^ct 
date,  road's  failure  to  make  a  monthly  pay- 
ment thereon  was  a  substantial  breach,  jnsttfy- 
ing  dredging  conipany  in  not  proceeding  far- 
ther.— Richmond  Dredgin?  Co.  T.  Atchison,  T. 
ft  S.  F.  Ky.  Co.,  160  P.  862. 
$=>305(3)  (Cal.App.)  Where  dredging  company, 
filling  in  railroad's  land,  deceived  without  pro- 
test money  on  road's  vouchers  at  dates  later 
than  contract  dates  for  road's  monthly  pay- 
ments, it  was  not  estopped  to  deny  that  the 
road  did  not  tender  payment  in  time  for  a  sub- 
sequent month,  it  having  protested  against  late 
payments  and  demanded  payment  on  contract 
date. — Kichmond  Dredging  Co.  v,  Atchison,  'T. 
&  S.  F.  Ry.  Co.,  160  P.  862. 

VI.   ACTIONS  FOR  BREACH. 

«=>337(2)  (Cal.)  A  substantial  breach  of  agree- 
ment of  retail  liquor  dealers  to  purchase  all 
their  beer  and  liciuors  of  plaintiff  during  the  life 
of  a  lease,  subject  to  liquidated  damages  for 
breach,  held  not  shown  by  complaint,  alleging 
merely  neglect  and  refusal  on  a  certain  day  to 
buy  all  beer  of  plaintiff.— Vath  v.  Hallett,  160 
P.  1065. 

CONTRIBUTORY  NEGLIGENCL 

See  Negligence,  «s»82-d3. 

CONVERSION. 

See  Trover  and  Conversion. 


CONVEYANCES. 

See  Chattel  SCortgages;  Deeds;  Frandnlent 
(Conveyances;  Homestead,  «=>li8,  128;  Mort- 
gages. 

CONVICTS. 

See  Pardon. 

CORPORATIONS. 

See  Banks  and  Banking;  Cancellation  of  In- 
struments, ®=>24 ;  Carriers ;  CJounties;  Evi- 
dence, <S=>419 ;  Joint-Stock  Companies ;  Mu- 
nicipal Corporations;  Partnership,  €=5>41; 
Public  Service  Commissions;   Quo  Warranto; 

.  Bailroads ;  Street  Bailroads;  Taxation,  €=> 
llfr-128,  276;   Telegraphs  and  Telephones. 


IV. 


CAPITAIi.  STOCK,  AND  DIVI- 
DENDS. 


<B)   BabMirlptlon  to   Btoolc 

C=>76  (Wyo.)  Where  one  subscribes  to  corpo- 
rate stock,  agreeing  to  pay  by  conveying  a  lot  of 
land,  acceptance  by  the  company  is  essential  to 
constitute  the  subscription  a  contract  at  all. — 
Natwick  t.  TerwiUiger,  160  P.  338. 
€=»78  (Wyo.)  Where  one  subscribes  to  corpo- 
rate stock  on  special  terms  that  company  accept 
land  In  payment,  after  acceptance  by  the  com- 
pany, his  liability  is  governed  by  the  special 
terms  of  his  subscription,  and  he  is  not  liable 
to  pay  for  the  stock  in  money  except  in  case  of 
his  refusal  or  inability  to  convey, — ^Natwick  v. 
Terwilliger,  160  P.  338. 

*=>8I  (Wyo.)  Subscription  to  corporate  stock, 
list  specifying  that  It  was  conditional,  and  the 
company's  organizer  having  given  the  subscriber 
a  written  statement  to  that  effect,  held  condi- 
tional on  company's  acceptance  of  land  in  pay- 
ment—Natwick  V.  TerwiUiger,  160  P.  338. 

In  determining  meaning  of  contract  of  sub- 
scription to  corporate  stock  upon  a  condition 
subsequent,  intention  of  parties  is  to  be  looked 
to.-Id. 

Distinction  between  conditional  subscription 
to  stock  and  a  subscription  on  special  terms,  is 
that  a  conditional  subscription  does  not  make 
subscriber  a  stockholder,  nor  render  him  liable 
until  performance  of  the  condition,  while  a  sub- 
scription on  special  terms  is  absolute,  render- 
ing him  liable  from  time  subscription  is  ac- 
cepted.—Id. 

Where  subscription  to  corporate  stock  was 
made  conditional  upon  company's  accepting  sub- 
scriber's land  in  payment,  and  directors  accepted 
such  subscription,  subscriber  was  not  liable  as 
stockholder,  unless  company  took  the  land  with- 
in reasonable  time.— Id. 

Though  a  subscriber  to  corporate  stock,  con- 
ditional on  company's  accepting  land  in  pay- 
ment, participated  in  organization,  accepted  of- 
fices of  director  and  secretary,  and  acted  as 
such  with  understanding  that  shares  were  to  be 
issued  as  full  paid  for  property  offered  by  him, 
he  did  not  waive  condition  of  subscription. — Id. 

Nor  was  he  estopped  to  set  up  condition  to 
escape  liability  as  stockholder  to  company's 
trustee  in  bankruptcy. — Id. 
<S=>82  (Cal.App.)  Where  a  stock  subscripticm 
contract  was  executed  in  duplicate,  the  sub- 
scriber's copy  containing  corporation  agent's 
agreement  to  return  the  subscriber's  note  if  he 
were  dissatisfied,  and  the  corporation,  before 
any  stock  was  issued  to  him,  refused  to  return 
the  note,  was  not  enforceable  by  another  with 
notice,  though  the  agent  had  not  indorsed  the 
agreement  on  the  original  subscription  contract. 
—Tidewater  Southern  By.  Co.  v.  Vance,  160  P. 
1097. 

<S=>88  (Wyo.)  Under  Comp.  St.  1910,  {  3989. 
I  subscription  to  corporate  stock,  conditional  on 
I  company's  accepting  in  payment  land  of  sub- 
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Bcriber,  held  valid.— Katwlck  t.  Terwilliger,  160 
P.  3881 

'  Where  party  subscribed  to  coiporate  stock 
.conditional  upon  company's  accepting  realty  in 
payment,  and  thereafter  company  permitted  Mm 
to  vote  stock  and  occupied  bis  building,  stock 
t>ecame  full  paid,  though  subscriber  could  be  re- 
quired to  deliver  a  deed. — Id. 
«=>90(6)  (Wyo.)  In  action  by  trustee  in  bank- 
ruptcy of  company  to  recover  on  subscription  to 
stock  conditional  upon  company's  accepting 
realty  of  defendant  m  payment,  evidence  held 
to  show  the  company  declined  to  take  the  prop- 
erty and  fuMU  the  condition.— Natwick  v.  Ter- 
wliliger,  160  P.  338. 

<S=392  (Wash.)  Though  attached  to  a  note  giv- 
en corporation  in  payment  of  sto?k  subscription 
was  a  statement  that  the  note  should  be  paid 
from  the  proceeds  obtained  from  sale  of  lota 
owned  by  the  corporation,  the  unqualified  prom- 
ise to  pay  will  govern. — van  Tassel  v.  McGrail, 
160  P.  1053. 

A  note,  given  to  a  corporation  in  payment  of 
stock  subscription,  held  unconditional  within 
Rem.  &  Bal.  Code  1915,  par.  3394,  though  de- 
claring that  payment  should  be  made  out  of  pro- 
ceeds of  sale  of  lots  owned  by  corporation,  and 
fact  that  there  were  not  sufficient  proceeds  Is 
no  defense.— Id. 

(O)  Isane  of  Certlfleatea. 

4s>l07  (Wash.)  Subsequent  purchasers  of  cor- 
porate stock,  who  obtained  full  value  in  the  pur- 
chase of  their  stock,  cannot  question  the  manner 
in  which  prior  stockholders  obtained  their  stock. 
— Eggleston  v.  Pantages,  160  P.  425. 

(D)  Transfer  of  Bliarea. 

4s>tl6  (Ariz.)  There  was  no  contract  of 
transfer  of  corporate  stock  where  offer  to  ex- 
change it  on  condition  was  met  by  counter  con- 
ditional offer,  which  was  not  accepted. — Cerro 
Cobre  Development  Co.  v.  Duvall,  160  P.  25. 
$=>II6  (Colo.)  Where  defendant  deposited  a 
note  with  a  bank  to  pay  for  corporate  stock 
to  be  furnished  under  agreement  of  the  bank 
to  return  it  if  the  stock  was  not  delivered,  the 
bank  could  not  recover  on  note  when  the  stock 
was  never  delivered,  though  several  renewal 
notes  with  no  consideration  were  given,  and  no 
interest  on  any  notes  was  demanded  or  paid. 
—First  Nat.  Bank  v.  Wich,  160  P.  1036. 

V.  MEMBEBS   ASH   STOCKROLBEBS. 

(A)   Rlvhta  and  L.tablllttea  aa  to  Oor> 
poratton. 

4=9 171  (tJtah)  It  will  be  presumed  that  corpo- 
rate stock  registered  in  the  name  of  deceased 
belonged  to  him.— Rasmussen  v.  Slevier  Valley 
Canal  Co.,  160  P.  444. 

«=3l90  (Wash.)  Corporate  stockholders  JleW 
barred  by  delay  of  seven  years  from  recovering 
for  fraud  in  the  issuance  of  stock,  before  they 
became  stockholders,  for  good  will  instead  of 
cash.— Eggleston  v.  Pantages,  160  P.  425. 

Corporate  stockholders  who  make  no  objec- 
tion to  receivership  proceedings,  of  which  they 
have  full  knowledge  while  the  business  is  losing, 
cannot  recover  for  fraud  in  such  proceedings 
after  the  business  shows  a  profit. — Id. 

(D)  Iilabllltr  for  Corporate  Debta  and 
Acta. 

€=9244(1)  (Okl.)  trnder  Const,  art.  0,  §  89,  the 
liability  of  one  accepting  corporate  stock  as  an 
original  shareholder  for  its  par  value  to  pay  in 
full  for  the  same  is  not  discharged,  at  least  so 
far  as  the  corporate  creditors  are  concerned,  by 
transfer  to  an  innocent  holder. — Chilson  v.  Cav- 
anagh,  160  P.  601. 

«=s>262(l)  (Or.)  In  suit  by  creditor  to  enforce 
liability  of  stockholders  of  insolvent  corporation 
upon  unpaid  subscriptions  to  its  capital  stock, 
the  promoters'   fraudulent  representations,   in- 


ducing them  to  become  stockholders,  were  no 
defense.- Morgan  v.  Ruble,  160  P.  543. 
<^3>268(1)  (Okl.)  A  petition  against  a  gttxMuM- 
er  by  a  trustee  in  bankruptcy  of  a  corporation 
for  par  value  of  stock  for  which  defendant  had 
transferred  lease  containing  covenant  against 
assignment,  held  insufficient  to  state  a  canae  of 
action.— Chilson  t.  Cavanagh,  160  P.  601. 

VI.   OFFICEBS   ANB  AGENTS. 

(D)  Uabllitr  (or  Corporate  Debta  aH« 
Aota. 

<S=3342  (Wash.)  If  trustees,  mentioned  in  ar- 
ticles of  incorporation,  to  hold  for  a  limited 
term,  hold  oyer,  their  acts  are  binding  on  the 
corporation,  and  they  are  subject  to  the  liabili- 
ties of  trustees,  in  view  of  Rem.  ft  Bal.  Code,  { 
3687.— Barnard  Mfg.  Co.  v.  Ralston  MiUing 
Co.,  160  P.  309. 

4=9361  (Wash.j  Where  -  corporation  tmstecs 
were,  in  accordance  with  Rem,  ft  Bal.  Code.  { 
3679,  required  to  manage  corporate  affairs  for 
a  certain  period,  it  could  not  be  found  that  they 
were  so  acting  when  the  corporation  began 
business  or  contracted  the  debts  in  suit,  in  the 
absence  of  a  showing  of  when  business  was  be- 
gun, there  being,  in  view  of  the  express  limita- 
tion of  their  terms,  no  presumption  that  they 
thereafter  continued  ha  office. — Barnard  H^ 
Co.  V.  Ralston  Milling  (3o.,  160  P.  309. 

Vn.  OOBPOBATE   POWEB8  ABB 
riABUJTIES. 

(B)  Ropreaentatlon  of  Corporation  ky  <M« 
llaera   and  Asrenta. 

•s»4l4(6)  (Okl.)  Where  manager  of  company 
authorizes  agent  to  purchase  cattle  and  draw 
on  company,  and  on  being  informed  that  agent 
has  purchased  cattle  and  paid  by  draft  directs 
them  to  be  forwarded,  company  is  liable  to  sell- 
er on  draft.— C.  M.  Keys  Commission  Go.  r. 
Bobinette,  160  P.  3& 

^»426(7)  (Cal.App.)  A  corporation  ratiSed  a 
mortgage  alleged  to  have  been  executed  by  its 
president  without  authority  when  it  made  a  deed 
of  tmst  of  all  its  property,  and  in  tliat  deed 
expressly  referred  to  the  mortgage  and  made  the 
deed  subject  to  the  mortgage.— Doerr  v.  Fan- 
dango Lumber  Co.,  160  P.  406. 

A  corporation  held  to  have  ratified  a  mort- 
gage alleged  to  have  been  executed  by  its  presi- 
dent without  authority  when  its  lx>arid  of  direc- 
tors passed  a  resolution  authorizing  a  deed  of 
its  property  subject  to  its  debts,  and  wliich  res- 
olution expressly  recognized  a  deed  of  trust 
which  recognized  the  mortgage  as  a  prior  and 
valid  lien. — Id. 

Although  a  resolution  of  defendant  corpora- 
tion's board  of  directors  providing  for  the  plac- 
ing of  its  property  in  the  hands  of  the  trustee 
did  not  expressly  recognize  plaintiffs'  mortgage, 
the  action  of  the  board  of  directors  recognizini; 
said  mortgage  in  a  trust  deed  of.  the  corporate 
property  held  to  amount  to  a  recognition  of  the 
mortgage  as  effectual  as  if  express  authority 
had  been  given. — Id. 

Where  a  trust  deed  recognizing  the  plaintiffs' 
mortgage  as  a  valid  and  prior  lien  has  iieen  in 
existence  for  a  long  time,  and  has  never  been 
repudiated,  the  corporation  must  he  deemed  to 
have  ratified  all  the  covenants  and  conditiona 
of  the  trust  deed  including  any  that  were  unau- 
thorized.— Id. 

Where  a  defendant,  as  trostee  under  a  deed 
of  trust  from  defendant  corporation  which  rec- 
ognized plaintiffs'  mortgage  and  as  receiver  un- 
der appointment  of  the  court,  accepted  the  deed 
of  trust,  and,  as  president  of  the  defendant  cor- 
poration, executed  a  deed  of  the  company's 
property,  he  admitted  not  only  for  the  corpora- 
tion, but  for  himself  as  trustee,  the  validity  of 
the  mortgage. — Id. 

<e=>426(10)  (Cal.App.)  A  corporation  held  es- 
topped from  denying  validity  of  mortgage  air 
leged  to  have  been  executed  by  its  president 
withovt  anthority  by  having  received,  atained, 
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and  iiMd  the  consideration  therefor  with  foil 
knowledge.— Doerr  v.  Fandango  Lumber  Co., 
160  P.  406. 

€=3432(12)  (Cal>^pp.)  In  action  against  con- 
tractor corporation  on  its  alleged  assumption  of 
subcontractor's  store  account,  evidence  of' au- 
thority of  foreman  of  defendant  to  supervise 
construction,  -  etc.,  and  buy  supplies,  and  that 
immediately  after  telephoning  he  made  the  al- 
leged assumption  contract,  field  sufficient  to 
show  his  authority  to  make  the  contract.— 
Baxter  v.  Chieo  Const.  Co.,  160  P.  1084. 

(F)  CtTll  AetlOBs. 

«=>5I8^)  (Utah)  The  averment  in  the  com- 
plaint that  defendant  is  a  corporation  is  an  is- 
suable averment,  and  when  pat  in  issue  must 
be  proved.— White  v.  Shipley,  100  P.  441. 

CORPUS  DELICTI. 

See  Homicide,  «=>228. 

COSTS. 

See  Divorce,  «s>200,  222;  Executors  and  Ad- 
ministrators, •=>111:  Mines  and  Minerals, 
9=3ll7;    Municipal  Corporations,  4=31040. 

X.   NATUKE,  OBOUIIJIS,  AITO  EXTEHT 
OF  BIOHT  IN   OENERAI.. 

<S=>32(3)  (CaLApp.)  Under  Code  Civ.  Proc.  i 
1022,  eubsec.  5,  plaintiff,  in  action  involving 
water  rights  in  the  nature  of  a  suit  to  quiet 
title  to  real  property,  who  recovered  judgment 
for  part  of  hu  demand,  though  defendant  also 
recovered  for  part  of  its  demand,  was  entitled 
to  costs.— Stimsou  Canal  &  Irrigation  Co.  v. 
Lcmoore  Canal  &  Irrigation  Co.,  160  P.  845. 
4=370  (CaLApp.)  General  rule  is  that  right  to 
costs  accrues  when  judgment  is  rendered,  tiiough 
it  has  not  become  final,  or  its  entry  has  been 
stayed.— Eaton  v.  Southern  Pac.  Co.,  160  P. 
687. 

VX.  TAXATION. 

<S=3207  (KanO  Attorney's  fees  will  be  allowed 
without  proof  of  value  of  services  where  they 
were  rendered  in  presence  of  court— State  v. 
Glass,  160  P.  1145. 

VH.  OW  APPEAL  OK  ERBOB.  AMD 

OK  IfEW  TBIAl.  OR  MOTIOX 

THEBEFOB. 

«=»238(2)  (Or.)  In  suit  to  reform  note  and 
mortgage,  where  speciScations  of  a  defendant's 
demurrer  to  complaint  did  not  direct  attention 
of  trial  court  to  point  urged  against  it  on  such 
defendant's  appeal,  he  could  not  recover  costs, 
though  successful.— Coates  v.  Smith,  160  P.  517. 
<8=9254(5)  (CaLApp.)  Under  Code  Civ.  Proc.  | 
1027,  relating  to  costs  on  appeal,  where  plain- 
tiff obtained  transcript  of  testimony  to  assist 
counsel  in  preparing  amendments  to  bill  of  ex- 
ceptions proposed  by  defendant  on  its  motion 
for  new  trial  in  superior  court,  expense  of  tran- 
script could  not  be  allowed  as  costs  on  appeal. 
—Eaton  v.  Southern  Pac.  Co.,  160  P.  687. 
4=>258  (Cal.App.)  Respondent,  upon  affirm- 
ance, was  entitled  to  have  only  the  costs  on 
appeal  to  which  she  was  entitled  by  law  at  ren- 
dition of  judgment  in  her  favor,  and  not  those 
to  which  she  was  entitled  when  remittitur  was 
sent  down  to  superior  court,  despite  Code  Civ. 
Proc.  g  1034,  relative  to  costs  on  appeal,  and 
she  cannot  recover  costs  of  printine  her  brief  on 
petition  for  rehearing.— Eaton  v.  Southern  Pac 
Co.,  160  P.  687. 
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COUNTERCLAIM. 

See  Set-OS  and  Counterclaim. 

COUNTIES. 

See  Bridges,  4=s>37;  Depositaries,  4=»6;  Dis- 
trict and  Prosecuting  Attorneys,  4=»7 ;  Evi- 
dence, «s>246;  Fish,  4=»8;  Begisters  of 
Deeds. 

X.   OBEATXOK.  ALTEBATION.  EXIST- 

ENOE,  AND  POUTIOAI. 

FUNCTIONS. 

4s»3  (CaLApp.)  Amendment  to  charter  of  San 
Bernardino  county  approved  by  electors  in  No- 
vember, 1014,  and  by  Legislature  by  resolu- 
tion filed  January  30,  1915  (St.  1915,  p.  1727), 
was  fatally  defective  as  direct  repeal  of  any 
sections  of  original  charter  (St.  1918,  p.  1652 
et  seq.).— More  v.  Board  of  Sup'rs  of  San  Ber- 
nardino County,  160  P.  702. 

Amendment  to  charter  of  San  Bernardino 
county  (St.  1916,  p.  1727),  providing  that  all 
county  officers,  other  than  supervisors,  shall  be 
elected,  is  effective  as  adding  new  section  to 
charter  (St  1913,  p.  1652,  et  seq.),  and  im- 
pliedly repealing  original  provisions  in  conflict. 
—Id. 

There  is  no  inconsistency  between  amendment 
to  charter  of  San  Bernardino  county  (St  1915, 
p.  1727),  providing  all  county  officers  shall  he 
elected,  and  article  2;  U  1,  2,  of  original  char- 
ter (St  191S,  Pvl662  et  seq.).  designating  coun- 
ty officers,  repealing  sections  1  and  2  by  impli- 
cation.— ^Id. 

Sheriff  of  San  Bernardino  county,  under 
County  Charter,  art  2,  |  1  (St  1913,  p.  1652 
et  seq.),  being  ex  officio  coroner,  when  perform- 
ing duties  of  coroner  is  coroner  as  distinctly  and 
completely  as  any  other  duly  appointed  or  elect- 
ed person  would  be. — Id. 

Under  Pol.  CV)de,  S  4013,  amendment  to  char- 
ter of  San  Bernardino  county  (St.  1915,  p. 
1727),  providing  all  county  officers  shall  be  elect- 
ed and  their  powers  and  duties  he  such  as  pro- 
vided by  general  law,  did  not  a^lish  offices  of 
county  purchasing  agent  and  county  highway 
commisRioner,  created  by  articles  4  and  6  of 
the  original  charter  (St  1013,  p.  1652  et  seq.). 
—Id, 

In  view  of  Const,  art  11,  {  7%,  subd.  4, 
proivisions  of  charter  of  San  Bernardino  coun- 
ty (St  1913.  p.  1652  et  seq.),  as  amended  by 
St  1915.  p.  1727.  with  respect  to  consolidation 
of  county  offices,  are  not  superseded  by  Pol. 
Code,  M  4017,  4018.— Id. 

H.   OOVEBNJCENT  AND  OFFICEBS. 
(C)   CovBtr   Board. 

4=347  (Utah)  County  commissioners  can  exer- 
cise only  such  powers  as  are  conferred  upon 
them  expressly  or  by  necessary  implication  of 
statute.— Carbon  County  v.  Hamilton,  160  P. 
765. 

<S=>48  (Utah)  Under  Comp.  Laws  1907,  |  611, 
subd.  3,  authorizing  county .  commissioners  to 
direct  prosecutions  for  officers'  delinquencira, 
and  section  4580  as  to  accusations  against  offi- 
cers by  the  grand  Jury,  or  by  taxpayers,  the 
county  commissioners  have  power  to  direct  pros- 
ecution by  indivldnals.— Carbon  County  v. 
Hamilton,  160  P.  765. 

Even  if  county  commissioners  proceeded  ir- 
regularly by  directing  an  individual  to  prose- 
cute the  sheriff  and  county  attorney  for  alleged 
delinquencies,  the  irregularity.  If  any,  should 
have  been  raised  in  that  proceeding,  and  not  in 
suit  by  the  county  to  recover  moneys  alleged  to 
have  been  expended  Illegally  therein. — Id. 
4=>54  (Utah)  Even  if  county  commissioners 
proceeded  irregularly  by  directing  an  individual 
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to  prosecute  Qie  sheriff  and  county  attorney  for 
alleged  delinquencies,  the  irregularity,  if  any, 
would  not,  standing  alone,  make  the  order  of 
prosecution  yoid  and  without  legal  effect.— Car- 
bon County  V.  Hamilton,  IfiO  P.  765. 
^=>59  (Okl.)  County  commissioners  who  con- 
tracted for  lumber  and  building  material  to  be 
used  in  eradicating  Texas  fever  Hck,  in  accord- 
ance with  estimate  approved  by  the  excise 
board  of  the  county,  which  was  afterward  held 
void,  are  not  individually  liable  for  the  value 
of  the  material.— Carey.  Lombard,  Young  & 
Co.  V.  Hamm,  160  P.  878. 
■«=»59  (Utah)  Since  Comp.  Laws  1907.  $  511, 
-snbd.  8,  authorizes  county  commissioners  to  di- 
rect prosecutions  of  officers  for  delinquencies, 
the  mere  fact  that  the  county  is  not  nominally 
•or  pecuniarily  interested  in  ouster  suit  by  an 
individual,  directed  by  the  commissioners,  does 
not  make  the  act  of  the  commissioners  void,  or 
warrant  recovery  from  them  of  sums  expended 
in  such  suit.— Carbon  County  v.  Hamilton,  160 
P.  765. 

(D)  Ofll«ers  a«d  Avent*. 

<g=s>72  (Kan.)  Without  an  order  from  the  coun- 
ty commissioners  or  a  contract  with  the  board, 
a  county  officer  cannot  charge  for  services 
which  his  predecessors  had  neglected  to  perform 
and  which  were  not  within  the  ordinary  scope 
of  his  duties. — Hill  v.  Board  of  Com'rs  of  Re- 
public County,  160  P.  987. 
4=373  (Kan.)  A  county  officer  has  no  claim  for 
the  coat  of  articles  purchased  for  the  use  of  his 
office  without  the  sanction  of  the  county  com- 
missioners.—Hill  T.  Board  of  Com'rs  of  Re- 
public County,  160  P.  987. 
«S=»78(1)  (Colo.)  Rev.  St.  1908,  S  2838,  as 
amended  by  Laws  1900,  c.  167,  {  6,  in  so  far 
as  it  attempts  to  allow  a  county  clerk  to  retain 
fees  collected  in  addition  to  bis  statutory  com- 
pensation, held  violative  of  Const  art.  14,  f  16. 
—People  V.  Brown,  160  P.  1038. 

in.   PBOPERTT,   CONTRACTS,  AND 
I.IABILITIES. 

(B)  CoBtraotSa 

<S=9ft4  (OrO  Under  Gen.  Laws  1913,  p.  576, 
and  L.  O.  L.  §§  937,  2902,  2903,  the  tax  col- 
lector cannot  contract  for  the  publication  of 
delinquent  tax  lists  at  a  rate  exceeding  that 
fixed  by  the  county  court.— Coos  Bay  Times 
Pnb.  Co.  V.  Coos  County,  160  P.  532. 

The  provision  of  Gen.  Laws  1913,  p.  676,  for 
the  publication  of  tax  lists  in  large  counties, 
does  not  indicate  an  intent  to  confer  on  collec- 
tors of  other  counties  authority  to  fix  compensa- 
tion for  publishing  tax  lists.— Id. 

VI.   AOTIONS. 

4=9210  (Or.)  An  ordinary  law  action  is  main- 
tainable on  a  claim  against  a  county  involving 
disputed  facts,  since  on  a  writ  of  review  to  the 
county  court  only  questions  of  law  can  be  con- 
sidered.—Coos  Bay  Times  Pub.  Co.  y.  Coos 
County,  160  P.  532. 

4e»223  (Utah)  In  action  against  county  for 
services  as  handwriting  expert  called  by  dis- 
trict attorney  in  criminal  cases,  evidence  &S  to 
what  chairman  of  county  board  said  to  dis- 
trict or  coiraty  attorney  outside  of  board  meet- 
insts,  and  as  to  what  county  attorney  told  dis- 
trict attorney,  was  inadmissible,  but  evidence 
that  board  ratified  the  employment,  was  ad- 
missible.- Kytka  v.  Weber  County,  160  P.  111. 
4=9224  (Utah)  In  an  action  against  a  county, 
whether  services  of  certain  class  or  kind  are 
required  and  whether  expenditures  therefor  are 
necessary  are  questions  for  court,  and  whether 
particular  services  rendered  were  actually 
necessary  Is  question  for  the  jury. — Kytka  v. 
Weber  County,  160  P.  111. 

In  action  against  county  to  recover  for  serv- 
ices as  a  handwriting  expert  in  a  criminal 
case  tinder  arran{;ement  with  district  attorneyi 


evidence  htid  not  so  condurive  aa  to  justify 
directed  verdict  for  plaintiff.— Id. 

COUNTY  ATTORNEYSw 

See  District  and  Prosecuting  Attomer*. 

COUNTY  BOARDS. 

See  Counties,  4=s>47-60. 

COUNTY  CLERKS. 

See  Counties,  4=>78. 

COURTS. 

See  Appeal  and  Error,  4=>185, 1122;  Contemnt; 
Criminal  Law,  4s>105;  Depositions;  Di- 
vorce, 4=>289;  Execution,  4=>59;  Executors 
and  AdministratorSj  4=°»76;  Guardian  and 
Ward,  4=»90!  Halieas  Corpus.  4=»49:  Jndc- 
es;  Justices  of  the  Peace;  Mandamos,  ^=» 
172;  Prohibition. 

I.   KAT1TRE,  EXTENT,  AND  EXEKCI8B 
OF   J1TBI8DIOTION   IN    OENERAI.. 

4=>2  (Okl.)  The  elements  of  jurisdiction  are  a 
court  created  by  law,  authority  to  hear  and  de- 
termine causes,  the  power  to  render  judfnnent, 
authority  over  parties  and  the  thing  adjudi- 
cated, and  authority  to  decide  the  question  in- 
volved.—Roth  V.  Union  Nat  Bank  of  Bartles- 
ville,  160  P.  606. 

4=>4  (Okl.)  Jurisdiction  is  the  power  of  coarts 
and  judicial  officers  to  take  cogniiance  of  and 
to  hear  and  determine  the  subject-matter  in 
controversy,  and  to  adjust  or  exercise  judicial 
power  over  the  parties.— Model  Clothing  Co.  v. 
First  Nat.  Bank  of  Gushing,  160  P.  450. 
4=>24  (Okl.)  Parties  cannot  by  consent  or  stip- 
ulation invest  a  court  with  jurisdiction  not 
given  by  law,  and  this  rule  applies  to  causes 
involving  the  necessary  jurisdictional  amount — 
Model  Clothing  Co.  v.  First  Nat  Bank  of  Cuah- 
ing,  160  P.  460. 

4=335  (Utah)  Although  when  a  domestic  record 
is  silent  it  will  be  presumed  that  what  ought 
to  have  been  done  was  rightly  done,  as  Comp. 
Laws  1907,  i  3197,  makes  a  complaint  a  part  of 
judgment  roll  and,  where  a  record  recites  what 
was  done  to  confer  jurisdiction  to  render  judg- 
ment on  amended  complaint,  it  may  not  be  con- 
clusively presumed  that  something  else  or  ad- 
ditional was  done.— Thero  v.  Franklin,  160  P. 
1188. 

n.  ESTABLISHMENT,    ORGANIZA- 
TION, AND   PROCEDURE   IN 
OENERAIh 

(D)  Halea      of     Deelslom,      AdJndleatloBa. 
OpInloiM,  and   Reeords. 

4=393(1)  (Wash.)  A  decision,  announdn^  a 
rule  of  property  under  which  property  nghts 
have  been  fixed  and  determined,  must  under 
the  doctrine  of  stare  decisis,  be  followed. — Sunel 
V.  Riggs,  160  P.  950. 

4=397(6)  (Mont.)  The  dedsions  of  the  United 
States  Supreme  Court  are  conclusive  npon  state 
courts  as  to  what  is  interstate  commerce. — Mc- 
Bain  v.  Northern  Pac.  By.  Co.,  160  P.  654. 

m.   COURTS   OF    OENERAIi   OBIO- 

INAL  JURISDICTION. 
(A)   Oronnda  of  JnrladlctlOB  In  Geaeral. 

4=>I20  (Okl.)  Under  Const  art  7,  f  12,  and 
Rev.  Laws  1910,  {  1816,  the  county  courts  have 
no  jurisdiction  in  civil  causes  where  the  amount 
involved  is  $200  or  less. — First  National  Bank 
of  Potean  v.  School  District  No.  49  of  Hoghes 
County,  160  P.  68. 

4=120  (Okl.)  Const  art  7,  t  12.  and  Art 
March  9,  1910  (Laws  1910.  c.  40;  Rev.  Laws 
1910,  i  1816),  vest  the  county  court  with  no 
jurisdiction. ox  cjlvil  caaea  involving  $200  or  leas. 
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—Underwood  Typewriter  Co.  ▼.  March,  160 
P.  694. 

VI.  OOUATS   OF  APPEXJiiATI!  JTTHII^ 

DICTION. 

(B)   Conrta  of  Partienlax'  Btstea. 

«=>222(1)  (Kan.)  Under  Code  Civ.  Proc.  i 
556  (Gen.  St.  1900,  S  6161),  where  the  district 
court,  though  acting  erroneously,  was  not  with- 
out jurisdiction,  and  the  amount  involved  was 
less  than  $1(X),  and  no  constitutional  question 
is  involved,  an  appeal  to  the  Supreme  Court 
will  be  dismissed.— Loope  v.  Chicago,  B.  & 
Q.  R.  Co.,  160  P.  214. 

Vm.  OONOmEtBENT  AKD   OONTUOT* 

mo  JVBISDIOTION.  AMB 

COMITT. 

(B)  State  Oovrts  and  Oalted  Btataa  Conrta. 

«=>489(9)  (Kan.)  State  courts  hav«  jurisdic- 
tion of  action,  against  carrier  for  misrouting  an 
interstate  shipment,  by  which  a  privilege  of 
milling  in  transit  was  lost.— McCullough  v.  Mi>- 
Muri  Pac.  fiy.  Co.,  160  P.  214. 
«sb489(11)  <0U.)  a  suit  ae;ainst  a  national 
bank  for  penalty  for  usury  is  cognisable  in  a 
state  court  having  general  jurisdiction  of  suits 
to  recover. oaury,  and  such  court  is  not  divest- 
ed of  jurisdiction  in  the  absence  of  demand  for 
the  return  of  the  usury  by  the  fact  that  the 
state  statute  requires  a  demand  in  actions 
thereunder. — Commercial  Nat.  Bank  of  Cbeco- 
tah  V.  PbilUps,  160  P.  920. 

The  word  "similar,"  as  used  in  Rev.  St.  U. 
S.  g  5198  (U.  8.  Comp.  Stat  1913,  i  9769), 
governing  suits  against  national  banks  for  re- 
covery of  penalties  for  usury,  and  providing 
that  suits  therefor  may  be  brought  in  any  state, 
county,  or  municipal  conr{  Iiaving  jurisdiction 
in  "similar  cases,"  refers  to  cases  of  like  gen- 
eral nature,  having  the  same  general  char- 
acteristics, and  does  not  mean  cases  exactly  the 
same  as  that  under  the  federal  statute,  although 
in  its  context  the  word  "similar"  may  some- 
times mean  "exactly  like."— Id. 

COVENANTS. 

See  Landlord  and  Tenant,  4s»76;  Waters  and 
Water  Courses,  «=3l56. 

COVERTURE. 

See  Huahand  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  4s»994;  Criminal  Law, 
742;   Witnesses,  <S=>330-392; 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;   Fraudulent  Conveyances. 

CRIMINAL  LAW. 

See  Bail;  Burglary;  Conspiracy;  Contempt; 
District  and  Prosecuting  Attorneys;  Eml^ 
clement;  Fish,  ®=3l5;  Homicide;  Indict- 
ment and  Information;  Intoxicating  Liquors, 
4=>216;  Larceny;  Lewdness;  Mayhem;  Par- 
don;  Rape,  «i=>63,  57 ;    Witnesses. 

I.   NATURE   AND   ELXaCENTS  OF 

GBIMX:  AND  DEFENSES 

IN   OENEBAXb 

it=>l3  (Okl.Cr.App.)  The  Legislature  in  creat- 
ing an  offense  may  define  it  by  a  particular  de- 
scription of  the  act  or  acts  constituting  it  or 
as  an  act  producing  or  calculated  to  produce 
a  certain  result.— Fessler  v.  State,  160  P.  1129. 
«=»42  (Okl.Cr.App.)  That  one  is  brought  into 
court  by  process   to   give   his  testimony   does 


not  render  the  statements  in  his  testimony  tn- 
voluntary.— Choate  v.  State,  160  P.  34. 

n.  OAPAOITT  TO  OOBCMTT  AND  BB. 
SFONBZBILITT  FOB  CBIKE. 

«s>S3  (CalJ^pp.)  Under  Pen.  Code,  g  22,  pro- 
viding that  no  act  committed  bjr  a  person  m  a 
state  of  voluntary  intoxication  is  less  criminal 
by  reason  of  such  condition,  a  sane  man  who- 
voluntarily  drinks  and  becomes  intoxicated  is 
not  excused  because  the  result  is  to  cloud  his 
judgment,  unbalance  his  reason,  and  to  lead  him 
to  uie  commission  of  an  act  which  in  his  sober 
senses  he  would  have  avoided.— People  v.  Good- 
rum,  160  P.  eeo. 

^s»57  (Cal.App.)  Where  one  by  long-continued 
indulgence  in  intoxicants  has  l>ecome  so  perma- 
nently diseased  mentally  that  he  cannot  dis- 
tinguish right  from  wrong  and  is  generally  in- 
sane, he  is  no  more  legally  responsible  for  his 
acta  than  a  man  congenitaUy  insane  or  insane 
from  violent  injury  to  the  brain.— People  v. 
Goodrum,  160  P.  GdQ. 

XV.  JTTRISDIOTION. 

<S=990(2)  (Or.)  A  justice  of  the  peace  baa  ju- 
risdiction to  try  one  charged  with  cruelty  to 
animals  contrary  to  L.  O.  L.  g  2103,  which  was 
sections  1  and  2  of  Laws  1886,  p.  45,  section  8 
of  which  survives  as  L.  O.  L.  g  5642,  which 
gives  justices  of  the  peace  "jurisdiction  over  all 
offenses  committed  under  tiiis  act." — State  v. 
Ooodall,  160  P.  695. 

4=»I0S  (Kan.)  A  speedy  public  trial  by  impar- 
tial jury  of  the  county,  guaranteed  by  Bill  of 
Rights,  g  10.  when  freely  waived  by  plea  of 
guilty  in  district  court,  it  is  then  too  late  to 
challenge  constitutionality  of  statute  confer- 
ring jurisdiction  of  court  which  imposed  judg- 
ment.—Ex  parte  Mote,  160  P.  223. 

VZI.  FORMER  JEOPABDT. 

®=3>I6I  (CaLApp.)  Once  in  jeopardy  and  for- 
mer acquittal  are  favored  pleas,  and  right  not 
to  be  put  in  jeopardy  the  second  time  is  guarded 
with  care  by  common  law  and  constitution. — 
People  V.  Preciado,  160  P.  1090, 

«=»I63  (Okl.Cr.App.)  Under  Const.  Bfll  of 
Rights,  g  21,  relating  to  former  jeopardy,  and 
Rev.  Laws  1010,  g  5958,  when  a  court  has 
pronounced  judgment  and  it  has  been  executed; 
the  court  cannot  render  a  second  judgment  re- 
quiring commitment  until  costs  are  satisfied. — 
Ex  parte  Myers,  160  P.  939. 

«=3200(1)  (CaLApp.)  Defendant  tax  collector, 
acquitted  of  embezzling,  on  December  1,  1913, 
funds  paid  him  by  H.,  could  not  be  convicted 
of  embezzling,  on  November  1,  1913,  funds  paid 
him  by  M.,  if  the  money  embezzled  December 
first  included  in  part  both  the  H.  and  M.  mon- 
eys.—People  V.  Preciado,  160  P.  1090. 

vm.  PREi,naNART  aoMPULxtn,  at. 

FIDAVIT,  WARRANT,  EZAMl. 
NATION,  COMMITMENT.  AND 
SUMMARY   TRIAIk 

«=>252(1)  (Or.)  Under  L.  O.  Li  g  1499,  a  gen- 
eral demurrer  to  a  complaint  liefore  a  justice 
of  the  peace  charging  cruelty  to  animals  waives 
the  objection  that  the  complaint  does  not  set 
forth  the  facts  with  sufiicient  particularity.— 
State  V.  Ooodall,  160  P.  69S. 

<S=>2S2(3)  (Or.)  A  complaint  before  a  justice  of 
the  peace  charging  defendant  with  cruelty  to 
animals  in  the  language  of  the  statute  is  suffi- 
cient where  not  specifically  demurred  to  on  the 
ground  that  it  does  not  set  out  the  acts  consti- 
tuting the  cruelty  with  the  particularity  re- 
quired by  Or.  Code,  tit.  18,  c.  7  (L.  O.  L.  gC 
1435-1400).— State  v.  GoodaU,  160  P.  695. 
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TINTTAirOE. 

4=9295  (OalApp.)  In  pToaecntion  for  «mbez>I«- 
ment,  Informatum  alleging  it  waa  committed 
Not.  1,  1013,  while  defendant  tax  collector  had 
been  acquitted  of  a  like  charge  made  as  of  De- 
cember 1,  1013,  it  was  error  to  confine  defend- 
ant, in  the  proof  in  support  of  his  plea  of  for- 
mer jeopardy,  to  the  face  of  the  information  on 
which  he  was  acquitted. — People  7.  Preciado, 
160  P.  1000. 

X.   EVIDENOE. 

(B)  Facts    In    Issne    an^    Relevant    to    !■- 

■nea.  and  Rea   Gestae. 

<S=»355  (CaLApp.)  Under  Pen.  Code,  jj  22,  as 
to  defense  of  Intoxication,  testimony  disclosing 
mere  temporary  derangement  from  intoxicants 
is  admissible  only  where  the  existence  of  a 
particular  purpose,  motive,  or  intent  is  a  nec- 
essary element  of  the  crime,  and  to  assist  the 
jury  in  determining  accused's  purpose,  motive, 
or  intent— People  ▼.  Goodrum.  160  P.  690. 
4=9361(1)  (Kan.)  In  prosecution  for  attempt  to 
rape,  where  defendant  brought  out  the  fact  that 
he  had  visited  the  house  of  complaining  witness 
at  another  time,  it  was  not  error  to  permit 
her  to  state  that  he  came  for  the  same  purpose. 
-SUte  V.  Covington,  160  P.  1000. 

(C)  other  OSensea,  and  Cliavaetev  of  Ao- 

eneed. 

4=9369(1)  (Or.)  As  a  general  rule,  evidence 
of  other  and  distinct  crimes  than  that  charged 
in  the  indictment  cannot  be  given.— State  v.  Mc- 
Clard,  160  P.  130. 

€=3369(8)  (Kan.)  It  was  not  error  to  permit 
complaining  witness,  in  response  to  cross-ex- 
amination why  she  had  not  told  her  husband  of 
defendant's  former  visit,  to  refer  to  alleged  at- 
tempt on  another  woman;  the  court  charging 
not  to  consider  statements  as  evidence  of  such 
other  offense.— State  v.  Covington,  160  P.  1009. 
4sa37i(7)  (Or.)  The  rule  excluding  evidence 
of  other  crimes  than  that  charged  is  subject  to 
exception  in  prosecutions  for  burning  property 
to  defraud  the  insurer,  and  evidence  that  ac- 
cused secured  insurance  on  other  property  in 
another  place  and  it  was  burned  very  soon 
thereafter  is  admissible  to  show  the  intent- 
State  V.  McClard,  160  P.  130. 
-<g=>376  (OkLCr.App.)  The  state  cannot  attack 
the  character  of  defendant  unless  he  first  puts 
it  in  issue  by  introducing  evidence  of  good  char- 
aeter.— Upton  v.  State,  160  P.  1134. 

(D)  Haterlalltr  and  Competeaoy  tn   Gen- 

eral. 

4S93B6  (CaLApp.)  In  prosecution  for  bnrglary, 
objection  to  cross-question  to  owner  of  stolen 
goods  as  to  his  powers  of  observation  as  to 
dintances  between  store  and  a  house  was  prop- 
erly sustained,  where  witness  could  have  given 
no  more  information  than  he  did,  whatever  his 
powers  of  observation.— People  v.  Martinez,  160 
P.  868. 

(F)  Admtaalone,   Declaratlona,  and    Bea^- 
aar* 

4=9412(2)  (Cal.App.)  In  prosecution  for  bur- 
glary, testimony  of  owner  of  stolen  goods  as 
to  a  conversation  in  Spanish  he  overheard  be- 
tween defendant  and  his_  companion  while  they 
were  in  jail,  was  admissible,  where  witness  un- 
derstood Spanish  to  some  extent  and  related 
only  the  part  which  he  clearly  understood. — 
People  V.  Martinez,  160  P.  808. 
4b>4I9,  420(10)  (JSM^  Where  a  witness  testi- 
fied as  to  the  first  difficulty  a  week  before  the 
homicide,  proof  in  rebuttal  that  the  witness  had 
made  a  statement  that  defendant  had  said  that 
the  wife  of  deceased  would  be  a  widow  within 
a  week  waa  hearsay.— State  v.  Pruett  160  P. 
862.       .  I 


(I)  -OptnlOB  Dhrldenee. 

4=>448(7)  (Cal.App.)  In  prosecution  for  bur- 
glary, a  question  on  croEs-examination  of  the 
Mrner  of  the  stolen  property  as  to  whether  be 
had  the  same  power  of  observation  as  any 
one  with  him  had,  as  to  the  distance  between 
certain  houses  and  his  store,  called  for  a  con- 
clusion.—People  v.  Martinez,  160  P.  868. 
4=^459  (N.M.)  A  witness  may  express  an  opin- 
ion on  a  nontechnical  subject  based  on  data 
which  he  has  observed,  when  he  cannot  repro- 
duce the  data  such  as  opinion  in  regard  to  knee- 
printe  of  a  man.— State  t.  Pruett  160  P.  362. 

(J)  Teatintonr  of  AeeompUeea  and   f;o««- 
tendanta. 

4=»507(1)  (Or.)  Under  Prohibition  Act  H  5'  ''• 
9,  neither  a  purchaser  of  intoxicating  liqaors 
nor  his  agent  are  accomplices  of  the  seller,  and 
under  L.  O.  L.  g{  1640,  2370,  a  conviction  may 
be  had  on  the  uncorroborated  testimony  of  amcli 
persons.— State  v.  Edlund,  160  P.  ^34. 


<K)  Conteaalonii. 

4=9531(1)  (Cal.App.)  In  prosecution  for  bur- 
glary, where  the  statements  of  defendant  and 
his  companion  in  bis  presence  made  after  their 
arrest  merely  explained  the  companion's  poa- 
sessiou  of  a  stolen  watch,  it  was  not  necessary 
to  make  the  preliminary  showing  that  the 
statements  were  voluntarily  made. — ^People  t. 
Martinez,  160  P.  868. 

4»938(3)  (Okl.Cr.App.)  A  conviction  cannot  be 
bad  on  defendant's  .extrajudicial  admissions 
alone,  without  independent  proof  of  corpus 
delicti  by  direct  or  circumstantial  evidence.— 
Choate  V.  State,  160  P.  34. 

To  prove  corpus  delicti  in  a  charge  against  a 
guardian  for  embezslement  it  is  only  necessary 
to  prove  relation  of  guardian  and  ward,  that 
guardian  received  funds  of  the  ward  and  some 
fact  or  circumstance,  independent  of  defend- 
ant's admission,  showing  tliat  he  did  not  have 
the  funds  or  that  they  had  been  dissipated  ot 
misappropriated. — ^Id. 

CH)  'Weisitt  and  SnfllcIeneT* 

4=»SS2(2)  (Cal.)  The  jury,  in  case  of  drcnm 
stantial  evidence  cannot  rely  on  any  circum- 
stance as  a  link  in  the  chain  of  circumstances 
establishing  guUt,  unless  satisfied  beyond  rea- 
sonable doubt  by  proof  of  existence  of  that 
circumstance.- People  v.  Wilt  160  P.  561. 
4=9570(2}  (Cal.App.)  Defense  of  Insanity  may 
be  established  by  a  mere  preponderance  of  evi- 
dence.—People  y.  Preciado.  180  P.  1090. 

XIX.   TBIAIu 
(A)   Preliminary   ProceedlnKa. 

4=3628(3)  (Kan.)  Permitting  names  of  witness- 
es who  testify  as  to  matters  admitted  by  de- 
fendant or  of  no  special  importance  to  be  in- 
dorsed on  information  immediately  before  trial, 
was  not  error.— State  v.  Allen,  160  P.  795. 
4=3629  (Okl.Cr.App.)  Announcement  of  ready 
for  trial  fay  defendant  without  objection  to  list 
of  witnesses  served  on  him  waives  defects  in 
names  and  addresses.— Galbert  v.  State,  160  P. 
332. 

(C)  Reception  of  BTidence. 
4=9683(1)  (Okl.Cr.Api>.)  Where  accnsed  at- 
tempted to  create  the  impression  that  his  wife 
bad  comimitted  suicide,  it  was  proper  to  admit 
in  rebuttal  evidence  of  a  chemist  that  the  stom- 
ach and  lungs  of  the  wife  contained  no  poiaon. 
—Borah  v.  State,  160  P.  27. 

(D)   Objectlona    to    Eivldenee,    Motlona    ta 
Strike  Ont,  and   Bzoeptlona. 

4=9695(5)  (Cal.)  An  obJectioB  to  evidence  of 
threats  made  by  accused  on  ground  of  remote- 
ness goes  to  the  weight  rather  than  to  the  ad- 
missibility, of  the  evidence.— People  ▼<  Wik,  160 

P.  661.  ,ig  tized  by  CToogTe 


1229 


INDEX-DIGEST 


OriMlaUlAv^ 


(K)  Arsmneiita    Imd    Condnet    of    Covmael. 

®s>700  (O1cI.0r.App.)  Counsel  for  the  state 
must  be  fair,  and  nothing  must  be  relied  on  or 
resorted  to  to  obtain  a  conviction  except  the 
law  and  the  evidence  and  reasonable  deductions 
therefrom.— Borah  v.  State,  160  P.  27. 
«=>704  (Cal.App.)  Accused  in  making  a  defense 
and  proving  his  case  is  not  necessarily  require 
ed  to  remain  strictly  within  the  literal  scope 
of  the  defense  oatUned  by  the  counsel  in  Ms 
opening  address  to  die  jury. — People  t.  Good- 
rum,  160  P.  090. 

(F>  PvoTlae*  of  Ooarf  *a4   Jury  In  Oe>- 
enU. 

«s»74l(l)  (Mont)  The  jurors  are  the  judges  of 
the  weight  of  the  testimony.— State  v.  Russell, 
160  P.  655. 

«=»74l(6)  (OH.Cr.App.)  Suffidency  Of  cir- 
cumstantial evidence  to  establish  the  corpus 
delicti  beyond  reasonable  doubt  should  be  sub- 
mitted to  thi  jury  with  other  questions  of  fact 
— Choate  v.  State,  160  P.  34. 
€Ea742(l)  (Mont)  The  jurors  are  the  judges  of 
the  credibility  of  witnesses. — Sbite  v.  Russell, 
160  P.  656. 

«s>747  (Or.)  When  the  evidence  is  conflicting 
as  to  whether  a  witness  is  an  accomplice,  ques- 
tion is  for  the  jury.— State  v.  Edlund,  160  P. 
634. 

«s»753(2)  (Okl.  Or.  App.)  When  the  evidence 
fails  to  disclose  a  public  offense,  the  court 
should  advise  the  jury  to  return  a  •verdict  of 
not  guilty.— Shannon  v.  State,  160  P.  1131. 
^s>76t(e)  (Or.)  In  a  prosecution  for  larceny 
iy  bailee  committed  by  a  real  estate  broker  in 
retaining  money  received  from  prospective  pur- 
chaser, a  requested  instructiim  helti  properhr  re- 
fused as  assuming  that  certain  terms  offered 
by  owner  were  accepted  by  prospective  pur- 
chaser, and  not  submitting  question  to  Uie  ju- 
ry.—State  V.  Stiles,  160  P.  126. 
«=9762(1)  (Cal.App.)  In  an  assault  trial,  an  in- 
struction quoting  from  an  appellate  court  opin- 
ion with  reference  to  a  case  of  temporary  men- 
tal derangement  voluntarily  induced  by  drink- 
ing, held  to  take  question  of  fact  from  jury. 
—People  V.  Goodrum,  160  P.  690. 
«=9762(5)  (Cal.App.)  Remarks  of  trial  judge, 
when  jury  returned  and  reported  their  inabil- 
ity to  agree,  held  to  invade  province  of  jury 
by  expressing  opinion  of  defendant's  guut — 
People  V.  Carder,  160  P.  686. 
«s»762(5)  (Cal.App.)  In    prosecution    for    bur- 

flary,  instruction  as  to  degree  of  crime  under 
'en.  Code,  I  460,  held  not  objectionable  as  in- 
timating that  defendant  was  guilty  of  burglary. 
—People  V.  Martinet,  160  P.  868, 

<0)   Neoeaslty,  Reanlsltea,  and   BnfllelenoT 
of  Inatrnetlons. 

*=>777'/2  (Wash.)  Instructions  should  dearly 
state  the  law  and  not  recite  facts  or  evidence, 
although  recitals  of  evidence  are  not  necessar- 
ily erroneous. — State  v.  Hankins,  160  P.  307. 
4=»778(7)  (CaIJk.pp.)  In  prosecution  for  em- 
bezzlement, defended  on  ground  of  insanity,  in- 
struction on  defendant's  burden  of  proof  as  to 
insanity,  held  erroneous.— People  v.  Preciado, 
160  P.  1000. 

<8=»784(4)  (Cal.App.)  In  prosecution  for  bur- 
glary, instruction  on  circumstantial  evidence 
and  the  weight  thereof,  held  not  objectionable 
as  argumentative. — People  v.  Martinez,  160  P. 
86a 

^s»798(l)  (Cal.)  An  instruction  that  a  juror  en- 
tertaining a  reasonable  doubt  of  accused's  guilt 
should  vote  to  acquit  and  continue  to  so  vote  un- 
til convinced  to  the  contrary,  and  that  a  juror 


<8=»8I4(6)  (Or.)  In  a  prosecution  for'  larceny 
by  bailee  committed  by  a  real  estate  broker 
in  retaining  money  received  froin  prospective 
purchaser,  an  Instruction  defining  the  word 
"bailee,"  although  not  predicated  on  any  evi- 
dence, heM  not  error.— State  v.  Stiles,  160  P. 
126. 

In  a  prosecution  for  larceny  by  bailee  com- 
mitted Dy  a  real  estate  broker  in  retaining 
money  received  from  prospective  purchaser,  an 
instruction  held  properly  given,  as  supported 
by  evidence  that  the  money  was  delivered  to 
defendant  conditionally.— Id. 
«s»8l4(10)  (Cal. App.)  In  an  assault  trial,  in- 
structions as  to  settled  Insanity  from  alchoUsm 
were  properly  refused  where  they  submitted  to 
tfa^  jury  not  only  the  issue  of  settied  insanity, 
but  also  of  permanent  insanity  from  any  cause, 
there  being  no  evidence  as  to  insani^  from 
other  causes.- People  v.  Goodrum,  160  P.  690. 
<8=>8I4(18)  (Kan.)  Instruction  that  failure  of 
complaining  witness  to  make  outcry,  her  con- 
cealment of  defendant's  attempt  and  Hke  cir- 
cumstances carrv  a  strong  presumption  that  her 
testifikons  li  fake  is  properly  refused,  .'where 
there  was  no  concealment — State  v.  Covugton, 
160  P,  1009. 

4^814(20)  (Nev.)  Under  conclusive  evidence 
of  permanent  disfigurement,  it  is  not  error  to 
refuse  instruction  pennitUng  conviction  of  the 
lesser  offense  of  assault;  under  Rev.  Laws,  i 
6418,  which  applies  only  it  permanent  disfigure- 
ment is  not  shown.— State  v.  Enkhouse,  160  P. 
23. 

«=9823(14)  (Cal.)  An  instruction  on  circumstan- 
tial evidence  held  not  objectionable  as  leav- 
ing to  the  jury  the  determination  of  what  was 
necessary  to  constitute  the  crime  charged,  in 
view  of  other  instructions  on  same  subject — 
People  V.  WUt  160  P.  661. 

(H)  Reanests  tor  Instrnottona. 

€=3829(1)  (Kan.)  Instructions  covered  by  those 

fiven  are  properly  refused.- State  v.  Covington, 
60  P.  1009. 

«=»829(7)  (CalJ^np-)  In  a  proaecution  for  as- 
sault with  a  deadly  weapon,  held,  that  court  er- 
roneously refused  to  instruct  that  in  proving 
alibi  it  was  sufficient  if  defendant  raised  a  rea- 
sonable doubt  as  to  his  presence  at  the  place 
of  the  crime  when  it  was  committed,  though  it 
had  charged  generally  on  reasonable  doubt- 
People  T.  Visconti,  160  P.  410. 


(JT)  Cnatadr> 


Conduct,    and    Dellberatlonn 
of  Jnrr* 


«ss>863(2)  (Cal. App.)  Where  the  jury  after 
retiring  returned  and  asked  for  further  instruc- 
tions, defendant  was  not  entitled  as  matter  of 
right  to  have  instructions  read  which  the  jury 
had  not  called  for,  or  to  have  all  the  instruc- 
tions on  a  given  subject  read,  when  such  as 
were  read  were  satisfactory  to  the  jury. — Peo- 
ple V.  Finali,  160  P.  850. 

Xm.   MOTIONS    FOR    MEW    TBIAI. 
AMD   IK  ARREST. 

<S=>9f3(l)  ((3al.App.)  Under  Pen.  Code,  g  1202, 
providing  that,  unless  judgment  be  rendered  or 
pronounced  within  time  fixed  by  or  to  which  it 
IS  continued  under  section  1191,  defendant  shall 
be  entitled  to  new  trial,  where  judgment  was 
not  pronounced  within  time  limited,  defendant 
became  entitled  to  new  trial.— People  v.  Win- 
ner, 160  P.  689. 

Where  judgmeht  was  not  proiMtinced  on  de- 
fendant convicted  of  crime  within  time  limited 
by  Pen.  Code,  I  1191,  defendant  was  entitled 
to  new  trial,  unoer  section  1202,  providing  that, 
unless    judgment    be    pronounced    within    time 


should  not  hesitate  to  change  his  views  when  fixed  by  or  to  which  it  is  continued  under  seC' 
convinced  that  they  are  erroneous,  held  not  ob-  tion  1191,  defendant  shall  be  entitled  to  a  new 
jectionable.— People  v.  Wilt  160  P.  561.  1  trial,  though  defendant's  counsel  in  open  coOrt 
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consented  to  poetponemoit  of  time  for  sentence. 
—Id. 

i3b>935(2)  (Okl.Cr.App.)  When  the  proof  fails 
to  establish  the  offense  charged,  the  verdict 
of  euUty  and  judgment  thereon  are  as  matter 
of  law  contrary  to  the  eridence.— Blake  ▼. 
State,  160  P.  30. 

^=9942(2)  (Kan.)  That  a  witness'  evidence  is 
somewhat  at  variance  with  his  previous  evi- 
dence is  not  ground  for  a  new  trial. — State  t. 
PoweU,  160  P.  213. 

XIV.  JUSOMEHT,     SENTEMOE.     AITO 
FINAI.  COMMITMENT. 

$=3995(4)  (Kan.)  A  Judgment  of  conviction 
for  bigamy  and  commitment  of  accused  to  con- 
finement at  hard  labor  in  the  state  penitentiary 
until  "discharged  therefrom  as  by  law  pro- 
vided" is  not  void  for  uncertainty,  the  duration 
of  imprisonment  being  fixed  by  Crimes  Act,  §$ 
226-227,  and  the  Indeterminate  Sentence  Act, — 
Ex  parte  Mote,  160  P.  223. 

XV.  APPEAL  AND  ERROR,  AMD 
CERTIORARI. 

(B)   Fresentmtion  and  Reaervatton  in  Irftvr- 
er   Coort   of   Oronnds   of    Review. 

«s>r032(7)  (Colo.)  Alleged  defect  in  proof  that 
a  bank  alleged  to  Jyave  been  burglarized  was  a 
corporation,  is  not  sufficiently  presented  for  the 
first  time,  in  the  assignment  of  errors,  but 
should  have  been  raised  in  the  lower  court. — 
Howard  v.  People,  160  P.  1000. 

(O)   ProeeedlBsa    for    Transfer    of    Cans*, 
and   Bffeet  Thereof. 

i3=3l069(l)(Okl.Cr.App.)  Appeals  In  misde- 
meanor cases  must  be  filed  within  60  days  from 
judgment  unless  the  trial  court  for  good  cause 
extends  the  time  not  to  exceed  60  days  addi- 
tional.—Gabbert  T.  State,  160  P.  33. 
«S9l069(6)  (Okl.Cr.App.)  The  filing  of  an  ap- 
peal after  the  time  fixed  by  the  orders  of  the 
trial  court  as  limited  by  statute  (Rev.  Lawa 
1910,  I  5991)  is  fatal.— Gabbert  v.  State,  160 
P.  33. 

(D)  Reoord   and   Proeeedlnca  Hot   In  Ree- 
ord. 

€=>||02  (Wash.)  Where  defendant's  statement 
of  facts  on  appeal  was  incomplete  in  that  it  did 
not  contain  "all  the  material  facts"  or  "all  the 
facts  agreed  to  be  material  by  the  parties,"  as 
required  by  Rem.  &  Bal.  Code,  g  391,  held  a  mo- 
tion to  strike  entire  statement  and  affirm  will 
be  granted.— State  v.  Hankins,  160  P.  307. 
«=»  1104(6)  (Cal.App.)  Under  Pen.  Code,  { 
1247,  appellant,  convicted  of  embezzlement, 
who,  In  application  to  trial  court  for  transcript 
of  stenographer's  notes,  stated  in  general  terms 
the  "grounds"  but  not  "points"  of  his  appeal, 
complied  with  statute  sufficiently  to  entitle  his 
appeal  to  be  heard.^People  v.  Preciado,  100 
P.  1090. 

«=9l  120(1)  (Or.)  It  is  the  duty  of  accused 
in  his  bill  of  exceptions  to  negative  existence 
of  evidence  which  might  render  admissible  that 
which  was  excepted  to  or  to  negative  any  the- 
ory under  which  it  might  be  admissible,  other- 
wise the  court  cannot  say  that  the  evidence  com- 
plained of  was  inadmissible. — State  y.  Mc- 
Clard,  160  P.  130. 

OB)  Asaivnment   of   Brrora   and    Briefs. 

«=>  1130(4)  (OkLCr.App.)  When  no  briefs  are 
ffled  for  plaintiS  in  error,  and  no  appearance 
made  for  oral  argument,  a  motion  to  affirm  for 
want  of  prosecution  will  be  sustained.— Caton 
V.  State,  160  P.  26. 

When  no  briefs  are  filed,  the  court  will  exam- 
ine the  record  in  felony  cases  for  fundamental 
error  <tiily.— 14«   . 


(G)  Re'rlevr. 

«s>ll34(6)  (Or.)  On  city's  appeal  from  judg- 
ment of  circuit  court  holding  unconstitntional 
an  ordinance  under  which  d^endant  had  been 
convicted  in  municipal  court.  Supreme  Court 
must  affirm,  though  the  ordinance  was  constitn- 
tional,  if  facts  disclose  defendant  was  innocent. 
—City  of  Portland  v.  Grabs,  160  P.  375. 
4=9|  137(3)  (CaLApp.)  An  argumentative  in- 
struction could  not  oe  complained  of  by  the  de- 
fendant where  it  was  given  and  read  to  the 
jury  at  his  request.— People  ▼.  Martines,  100  P. 
868. 

«=ai  137(6)  (Or.)  Where  detendanfa  oonnaei 
on  direct  examination  asked  the  owner  of  tlie 
property  if  he  confirmed  the  sale  as  reported  to 
him  by  the  broker,  error  in  permitting  the  wit- 
ness on  cross-examination  to  answer  mbstan- 
tlally  the  identical  question,  wliich  called  for 
a  conclusion  of  the  witness,  was  invited. — State 
V.  Stiles,  160  P.  126. 

<S=)>il5l  (N.M.)  The  discretion  of  the  trial 
court  on  motion  for  continuance  will  not  be  dia- 
tnrbed,  in  absenca  of  injury  to  the  oomplaining 
party.— State  v.  Pruett,  160  P.  862. 
<3=>f  158(2)  (OkLCr.AppJ  When  plea  of  former 
jeopardy  is  interposed  and  coaosel  elect  to  sub- 
mit question  to  lury  rather  than  to  court,  the 
jury's  finding  will  not  be  disturbed.— Tinsley  v. 
State,  160  P.  831. 

$=9 1 199(6)  (GaLApp.)  On  appeal  from  a  con- 
viction of  crime,  reviewing  court,  under  settled 
rule,  will  not  interfere  with  verdict,  whichever 
way  the  jury  may  have  decided  the  issue  of 
insanity,  where  expert  and  nonexpert  testimony 
was  introduced  for  and  against  the  defense- 
People  V.  Preciado,  160  P.  1090. 
«=»  1 1 65(8)  (Or.)  In  prosecution  for  sale  of  in- 
toxicating liquors,  held  that  seller  coald  not 
complain  of  instcuction  improperly  declaring 
buyer's  agent  to  be  an  accomplice  on  whose  an- 
corroborated  testimony  conviction  could  not  be 
had  because  it  did  not  declare  bnyer  to  be  an 
accomplice ;  instruction  being  more  favorable 
to  defendant  than  law.— State  v.  Ediand,  160  P. 
534. 

<S=»li69(l)  (N.M.)  The  admission  of  immate- 
rial evidence  is  not  ground  for  reversal. — State 
V.  Pruett,  160  P.  362. 

«=3il70V2(5)  (CaI;App.)  In  prosecntion  for 
burglary,  it  was  not  prejudicial  to  defendant  to 
refuse  to  permit  his  attorney  to  explain  object 
of  cross-examination  of  owner  of  stolen  goods 
or  for  court  to  remark  that  it  was  immaterial. 
—People  V.  Martinez,  160  P.  868. 

i@=3||7l(3)  (Cal-Aqp.)  In  a  prosecution  for 
burglary,  alleged  misconduct  of  district  attor- 
ney in  stating  that  if  defendant  knew  where 
the  shoes  of  defendant  and  his  companion  were 
the  prosecution  would  attempt  to  get  them. 
ti^&ie  in  the  presence  of  the  jury,  was  held  not 
reversible  error.— People  v.  Martinez,  160  P. 
808. 

$s»ll7l(3)  (Okl.Cr.App.)  In  a  prosecution 
for  wife  mnrder,  an  intimation  by  the  county 
attorney  that  if  a  certain  witness  were  pres- 
ent he  could  show  improper  relations  between 
defendant  and  a  young  lady,  though  improper, 
did  uot  prejudice  defendant  where  it  was  ad- 
mitteti  that  he  was  betrothed  to  another  wo- 
man.—Borah  ▼.  Stete,  160  P.  27. 
$=>■  172(1)  (Nev.)  An  instruction  to  convict 
if  permanent  disfigurement  is  shown,  though 
failmg  to  define  permanent  disfigurement,  is 
not  prejudicial,  where  the  evidence  is  without 
conflict  as  to  extent  of  the  injury  which  mani- 
festly was  a  permanent  disfigurement — State 
V.  ISnkhouse,  160  P.  23. 

<S=3l  172(6)  (Cal.}  Where  accused  denied  thekiU- 
ing  and  did  not  justify,  excuA,  or  mitigate  it,  a 
correct  instruction  on  burden  of  proving  miti^- 
tion,  justification,  or  excuse,  heii,not  prejudioal. 
-People  y.  WUt.  l^g^je^^  GOOglc 
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^=>l  173(1)   (OaLApp.)  Refnaal  of  Instructiona 
as  having  been  presented  too  late  for  considera- 


tion  was  not  prejudicial  to  accused,  where  they 
were  not  appli< 
FinaU,  160  P.  850. 


were  not  applicable  to  the  evidence. — ^People  t. 


>II79  (Or.)  On  appeal  from  judgment  in 
circuit  court  diamisaiug  qoinplaiBt  asainat  d»- 
fendant  convicted  in  municipal  court  of  viola- 
tion of  city  ordinance,  held,  OM.  Supreme  (3ourt 
could  not  determine  whether  .decision  of  munici- 
pal court  w«8  erroneous  because  of  defective 
record.— City  of  Portland  y.  Grabs,  160  P.  375. 

(H)  DetermlBation     and      Dlaposltlon     ot 
Canae. 

^3l  186(4)  (Cal.App.)  An  erroneous  instruc- 
tion on  self-defense,  where  in  no  view  of  th«  evi- 
dence could  it  reasonably  be  said  that  deceased 
was  the  assailant,  was  not  so  misleading  as  to 
canae  a  miacarriafe  of  jnatice  and  to  call  for 
reversal  of  conviction  In  view  of  Const,  art  6, 
{  4%.— People  V.  FinaU,  160  P.  850. 

Reference  by  district  attorney  to  accused's 
failure  to  deny  his  extrajudicial  statement,  and 
other  alleged  prejudicial  miaconduct,  which  the 
court  Instructed  the  jury  to  diste^ard,  held  not 
such  as  to  call  for  revecwl  In  view  of  Const, 
art  6,  I  4%.-Id. 

«ss>ll86(4)  (Mont.)  In  trial  for  unlawful  tak- 
ing of  fish,  testimony  of  witness  for  the  state 
that  he  reported  to  the  warden  because  certain 
"boys  told  me  that  some  one  down  the  river 
was  killing  fish,"  being  wholly  immaterial,  was 
no  ground  for  reversal  under  Bev.  Codes,  {g 
9415,  9548.— State  v.  RusseU,  160  P.  656. 

CROSS-EXAMINATION. 

See  Evidence,  «=s>S58;   Witnesses,  «=9287-275. 

CROSSINGS. 

See  Bailroada,  «=>324,  348;  Street  Ballioads. 

CURTESY. 

See  Dower. 

CUSTODY. 

See  Infants,  «b»16. 

CUSTOMS  AND  USAGES. 

^=>I8  (Wash.)  Where  agreement  to  pay  bro- 
ker a  commission  for  an  exchange  of  properties 
was  silent  as  to  commission  to  be  paid,  it  was 
implied  that  rate  ahould  be  such  as  was  usually 
and  customarily  paid  at  that  place. — Qodsfroy 
V.  Hupp.  160  P.  1056. 

4S9|8  (Okl.)  A  local  cnstom  or  usage  applying 
to  a  special  or  particular  class  of  business  may 
not  be  proven  to  explain  ambiguous  terms  of  a 
contract,  unless  pleaded. — (lilbert  v.  Citizens' 
Nat.  Bank  of  Chickasha,  160  P.  635. 

DAMAGES. 

See  Appeal  and  Error,  «s>932,  1004,  1161;  At- 
tachment, «=»376,  37T;  Carriers,  «=>229; 
Eminent  Domain,  9=3134;  False  Imprison- 
ment, €=>36;  Fraud,  ®=359;  Insurance,  9=3 
514;  Landlord  and  Tenant,  «=>223;  Libel 
and  Slander,  €=>33;  Master  and  Servant, 
4^=3385;  Municipal  Corporations,  ®==>706; 
Replevin,  9=3106;  Sheriffs  and  Constables, 
e=3l39;   Work  and  Labor,  «s>29. 

m.   OBOUITDS   AND  SUBJECTS  OF 

OOMPENSATORT   DAMAOEA; 

(A)  Direct    or    Remote,    Ooatlnirent,    o*' 

Frospeetl-re    Conaeqaeaees  or  LoSaea. 

9=>30  (Wash.)  In  suit  by  subcontractor  to  re- 
cover  on  his  contract,  loss  in  efficiency  of  car- 
penters employed,  caused  by  his  delay  was  not 
allowable  as  an  offset  against  him,  where  the 
percentage    of    such   loss    was    conjectural    and 


rested  Ml  ooncltisions  of  witnesses  wUeh  appear- 
ed too  high.— Peterman  v.  Ooss,  160  P.  432. 
e=»36  (Wash.)  In  suit  by  subcontractor  to  re- 
cover on  his  contract,  tne  general  contractor 
was  entitled  to  counterclaim  for  interest  paid 
on  money  necessarily  borrowed  to  carry  on  the 
work  because  his  estimates  were  held  up  by  de- 
lay by  the  subcontractor  in  furnishing  material. 
—Peterman  v.  Gosa,  160  P.  432. 
9=345  (Wash.)  Where  inspectors  for  a  school 
building  refused  a  quantity  of  material  furnish- 
ed by  the  subcontractor  of  a  general  contractor, 
because  of  lack  of  finish,  and  the  general  con- 
tractor was  compelled  to  handle  and  refinish 
the  defective  material,  he  could  offset  tliis  ex- 
pense in  suit  by  the  subcontractor.— Peterman 
V.  Gosa,  160  P.  432. 

In  suit  by  subcontractor  to  recover  on  his  con- 
tract, loss  of  overhead  expense  caused  by  his 
delay  was  not  allowable  as  an  offset  against 
him,  where  the  item  consisted  of  salaries  paid 
the  managing  employ^  of  the  general  contractor 
during  time  when  the  building  was  not  complet- 
ed in  other  particulars,  requiring  the  services  of 
these  employes,  irrespective  of  the  subcontrac- 
tor's delay.— id. 

(B)   Amra^attoa,   Hltlgratloa,  anja  Reane- 
tlon  of  LOM. 

9=362(4)  (Kan.)  In  action  by  tenant  for 
breach  of  covenant  by  landlord  to  remove  per- 
sonal property  from  premises,  evidence  of  a 
threat  by  landlord  to  make  trouble  for  the  ten- 
ant if  he  removed  the  landlord's  feed,  absolved 
the  tenant  from  obligation  to  lessen  damages 
by  removing  feed  at  his  own  expense. — Bull  t. 
Rainey,  160  P.  1016. 

VI.  MEABintE  OF  DAMAGES. 

(B)   Injnrtea    to    Property. 

9=3105  (Okl.)  The  measure  of  damages  for 
the  destruction  of  property  is  the  reasonable 
market  value,  but.  If  it  had  no  market  value, 
then  its  value,  in  view  of  the  use  to  which  it 
was  to  be  put,  may  be  recovered. — Kansas  City 
Southern  Ry.  Co.  v.  Hurley,  160  P.  910. 

'  (O  Bveaeh  of  Oomtraet. 

9=>I24(1)  Cal.App.)  First  cause  of  action  of 
dredging  company  suing  railroad  for  breach  of 
contract  to  pay  for  filling  in  land,  held  not  to 
authorize  jury  to  add,  as  further  damages,  to 
the  contract  price  for  filling  done,  an  amount 
based  on  evidence  that  the  hardest  part  of  the 
work  had  been  done  when  plaintiff  quit  on  ac- 
count of  defendant's  default.— Richmond  Dredg- 
ing Co,  v.  Atchison,  T.  A  8.  F.  Ry.  Co..  160  P. 
862. 

VH.  XKADEQTTATE   AND   BXGE88IVE 
DAMAGES. 


130(1)  (Oal.App.)  Hie  severity  of  injuries 
oaased  by  electricity  is  a  matter  of  general  ob- 
servation, and  courts  have  been  liberal  in  up- 
holding verdicts  for  large  amounts  in  such  cas- 
es.- Earl  t.  S«b  Francisco  Bridge  Co.,  160  P. 
570. 

9=9t3l(8)  (Wash.)  Twenty-four  thousand  dol- 
lars damages  to  a  linemen  28  yean  old  for  in- 
juries consisting  of  breaking  some  small  bones 
of  the  left  hand,  sprains  and  cuts,  and  some  im- 
pairment of  vision,  held  grossly  excessive.— Boh- 
erts  V.  Pacific  Telephone  &  Telegraph  Co.,  160 
P.  965. 

9=3132(1)  (Okl.)  An  award  of  $6,000  damages 
for  permanent  injuries  and  disfigurement  of  a 
child  12  years  old  is  not  excessive. — Folsom- 
Morris  Coal  Mining -Oo.  v.  De  Vork.  160  P.  64. 
9=3132(4)  (Wash.)  Award  of  $3,600  damages 
for  causing  chronic  diarrhoea,  which  is  perma- 
nent and  progressive,  held  not  sxcessive. — Fles- 
sher  T.  Carstens  Packing  Co.,  160  P.  14. 


)Ogle 
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ASSESSMENT. 

(C)   Proeeedlnvs  tor  Aaaeaameat. 

«s>206(l)  jCOtab)  Where  it  appeared  that  most 
of  plaintiffs  srmptoms  were  subjective,  court, 
after  plaintiff  had  rested,  had  no  power  to  order 
physical  ezantination  by  physicians  selected  by 
defendant  in  presence  of  plaintiff's  physician 
and  father.— ^harp  ▼,  Ogden  Rapid  Transit  Co., 
160  P.  43a 

$=>208(1)  (Cal.App.)  The  amount  of  damages 
is  largely  left  to  the  discretion  of  the  jury,  sub- 
ject to  the  supervision  of  the  trial  court- 
Earl  V.  San  Francisco  Bridge  Co.,  160  P.  670. 
4s>2l6(2)  (Wash.)  Where  a  lineman  sued  as 
.a  comeptent  person  for  personal  injuries,  alleg- 
ing his  insanity  from  the  accident  until  his  dis- 
charge from  an  insane  asylum  five  months  pre- 
viondy,  refusal  of  instruction  that  the  }ury 
could  not  find  that  plaintiff  "is  now  insane  or 
has  been  Insane  at  any  time  since  he  left"  the 
asylum,  was  error.— Roberts  v.  Pacific  Tele- 
phone &  Telegraph  Co.,  160  P.  965. 

Where  a  complaint  for  injuries  alleged  plain- 
tiff's insanity  continuously  until  bis  discharge 
from  an  asylum,  an  instruction,  "if  insanity 
hajB  been  established  then  the  presumption  is 
that  insanity  continues  until  the  contrar>^  is 
established,"  was'  erroneous,  since  the  jury 
might  have  considered  plaintiff  insane  at  the 
time  of  the  trial,  and  thus  enhanced  the  dam- 
ages.—Id. 

DEATH. 

gee  Abatement  and  Revival:  Trial,  «=>262, 
296 ;   Witnesses,  i8=>146-164. 

I.  BTZDENOE  OF  DEATH  AND   OF 
SUB  VI VOBSHIP. 

<S=.2(1)  (Or.)  By  I*  O.  I*  I  799,  subd.  26, 
there  is  a  presumption  that  a  person,  not  heard 
from  by  his  acquaintances  or  any  members  of 
his  family  for  more  than  seven  years,  is  dead. 
—St.  Martin  v.  Hendershott,  160  P.  373. 

n.  ACTIONS    FOR   OAUSINO    DEATH. 
(A)  Rtsbt  of  Aotlon  And  Defciues. 

«=>3I(3)  <Or.)  On  the  death  of  an  individual 
bjr  the  wrongful  act  of  another,  L.  O.  L.  J  380, 
gives  a  cause  of  action  to  bis  personal  repre- 
sentative.—Kosciolek  V.  Portland  Ry.,  Light  & 
Power  C:o.,  160  P.  132. 

®=33l(6)  (Or.)  At  common  law  a  wife  could 
not  sue  for  the  death  of  her  husband,  whereby 
she  lost  his  services  and  consortium. — Kosciolek 
V.  Portland  By.,  Light  &  Power  Co.,  160  P.  132. 

L.  O.  L.  i  7050,  repealing  laws  imposing  or 
recognizing  civil  disabilities  upon  a  wife,  etc., 
AeM  not  to  give  widow  right  to  recover  for 
death  of  husband. — Id. 

Widow  of  husband  who  suffered  injuries,  sued, 
and  compromised,  held  to  have  no  right  of  action 
after  his  death  for  consequential  injury  through 
loss  of  consortium  and  support. — Id. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  Bank- 
ruptcy;   Fraudulent  Conveyances. 

DECEIT. 

See  Fraad. 

DECLARATIONS. 

See  Criminal  Law,  «=»412;    Bvidence,  «bs271. 

DEEDS. 

See  Appeal  and  Brror,  <8=»93 ;  Oancellation  of 
Instruments,  «=:>6 ;  Bscrows,  ^=>4 ;  Estoppel, 
«s>2?;  Frauds,  Statute  of,  «=374;  Home- 
stead, 4=»118,  128;  Mortgages:  Reformation 
of  iMtmmcBts;   Becistets  of  i>eedsf  taxa- 


tion, ^ssSlO^Vendor  and  Purchaser,  «=3230; 
Waters  and  Water  Courses,  4=9166. 

I.  BEQiraSITES  AND  VAXJDIT7. 

(A)  Nature  and  BaaentlaU  of  CoiiTeyikBe' 

CB  In  General. 

4s»5  (Utah)  Written  instrument,  «xecated  by 
husband  in  presence  of  witnesses  and  acknowl- 
edged by  him  and  delivered  to  his  vrife,  con- 
strued  as  deed  of  conveyance  by  wliich  all  lUa 
property  was  intended  to  be,  and  was,  convey- 
ed to  her.— Coltharp  v.  Coltharp,  160  P.  121. 

Written  Instrument,  signed  and  acknowledged 
by  husband,  purporting  to  give  all  his  real  and 
personal  property  to  his  wife,  construed,  and 
helii  not  a  power  of  attorney  to  dispose  of  his 
real  and  personal  property  as  if  it  were  her 
own. — Id. 

(B)  rorat    and    Ooatemta    of    laatrmMenta. 

e=»3r  (OM.)  A  granting  clause  in  a  deed  recit- 
ing that  "I,  T.  M.  L.,  joined  by  my  wife,  F.  U, 
•  •  •  do  grant,"  contains  apt  words  of  grant 
on  the  part  of  the  wife  sufficient  to  convey  her 
title.— Lowery  v.  Westheimer,  160  P.  496w 

(D)  DeltTcry. 

«=>54  (Wash.)  The  fact  that  the  grantor  of  a 
deed  mistakenly  thought  that  a  delivery  was 
not  essential  to  a  valid  gift  I>efore  her  death 
cannot  supply  the  place  of  delivery  to  create  an 
operative  instrument  during  her  life. — Showal- 
ter  V.  Spangle,  160  P.  1042. 
«3»56(2)  (Wash.)  To  constitute  a  deUvery.  it 
must  clearly  appear  that  it  was  the  Intention 
of  the  grantor  that  the  deed  should  pass  title 
at  the  time,  and  that  he  should  then  lose  alt 
control  over  it— Showalter  v.  Spangle,  160  P. 
1042. 

«=>58(2)  (Wash.)  It  is  essentia]  to  delivery  of 
a  deed  that  there  be  a  giving  by  the  grantor 
and  a  receipt  by  the  grantee  with  a  mutnal  in- 
tention to  pass  a  present  title,  and  deliverv  mav 
he  made  through  an  agent.— Showalter  t.  "Span- 
gle, 160  P.  1042. 

«=58(4)  (CaL)  Where  grantor  deBvered  deed 
to  third  person  to  bold  until  payment  of  price 
by  grantees,  prior  to  payment  or  part  thereof, 
delivery  was  nothing  but  offer  which  grantor 
had  legal  right  to  withdraw,  her  death  terminat- 
ing and  revoking  offer  and  authority  of  third 
person  to  accept  payment  and  deliver  deed  on 
payment— Holland  v.  McCarthy,  160  P.  1069. 
^»6I  (Wash.)  Though  a  deed  cannot  effectu- 
ally be  delivered  after  the  grantor's  death,  if 
the  grantor  delivers  it  to  another  in  escrow  for 
delivery  to  the  grantee  after  the  grantor'a 
death,  and  retains  no  dominion  or  control,  th* 
delivery  is  valid.— Showalter  t.  Spangle.  160  P. 

«=s>65  (Wash.)  It  Is  essential  to  delivery  of  a 
deed  that  there  be  a  giving  by  the  grantor  and 
a  receipt  by  the  grantee,  with  a  mutual  inten- 
tion to  pass  a  present  title,  and  may  be  ac- 
cepted by  an  agent— Showalter  v.  Spangle,  160 

(B)  Valldltr* 

«=»68(1'^)  (Or.)  Mental  capacity  at  time  of 
signing  a  conveyance  sufficient  to  comprehend 
the  nature  of  the  business  is  the  standard  fixed 
by  the  law  for  determining  grantor's  compe- 
tency.—Magness  V.  Ditmars,  160  P.  627. 

m.  CONSTRUOTION  AND  OPEHA- 

TIOK. 

(A)  Qeneval  Ralaa  of  Coutvaotian. 

$C3>90  (Okl.)  Doubtful  or  ambignons  words  of 
grant  in  a  deed  are  construed  most  strongly 
against  the  grantor  and  beneficially  for  the  gran- 
tee.— Lowery  v.  Westheimer,  160  P.  496. 

A  construction  of  a  deed  will  be  avoided,  it 
possible,  which  will  render  it  frivolous  and  in- 
effectual.—Id. 

<E=>93  (Utah)  In  construction  of  deeds  the 
intentioB  of  partie*  asfit  i^^ears  from  ordinari 
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and  gtikeaSSj  accepted  meaning  of  language 
used  by  them  when  applied  to  subject-matter 
controls.— Coltharp  t.  Goltharp,  160  P.  121. 
«s>97  (Utah)  Where  there  are  words  or  pbraB- 
ee  found  in  different  i>art>  of  a  writing  which 
are  repugnant,  courts  most,  if  possible,  construe 
tile  whole  instrmnent  so  that  all  its  parts  may 
be  harmonized,  and  given  a  primary  or  second- 
ary meaning.— Ooltharp  v.  Coltharp,  160  P. 
121. 

«=>IOI  (OU.)  Where  terms  in  a  deed  are  not 
clear,  subsequent  acts  of  the  parties,  showing 
their  construction  before  the  land  becomes  the 
subject  of  controversy,  are  to  be  looked  to  by 
the  court— Lowery  ▼.  Westheimer,  160  P.  496l 

(D)  Bxeepttoaa  and  Raaervatloaa. 

«E»I43  (Kan.)  Under  a  deed  reserving  the  rents, 
issues,  and  profits  of  land  to  the  grantor  for 
life,  and  after  his  death  to  his  wife  for  her  life, 
the  widow  took  no  title  to  rent  wheat,  harvested 
and  placed  in  granaries  before  her  husband's 
death,  as  against  his  execntor^— Ahnert  v.  Ah- 
nart,  160  P.  208. 

XV.  PI.EADIXO  AND  EVIDENOB. 

«s»l96(2)  (Cal.)  defendant  in  a  suit  to  quiet 
title  who  pleadiB  in  a  cross-complaint  fraud  in 
the  execution  and  delivery  of  a  deed  by  him 
and  under  which  plaintiff  claims  as  beneficiary 
«f  a  trust  created  by  the  deed  has  the  burden 
of  proving  the  fraud. — McArthnr  v.  Goodwin, 
1^  P.  679. 

«=»200  (Kan.)  Where  a  fatii«r  had  executed 
deeds  to  bis  son,  the  father's  subsequent  con- 
duct asserting  ownership  of  the  property  was 
competent  evidence  on  the  issue  whether  the 
deeds  we.'e  to  be  effective  when  executed  or  only 
at  the  grantor's  death.— White  v.  White.  160  P. 
083. 

«=»208(1)  (Wash.)  Though  the  law  makes 
stronger  presumptions  in  favor  of  the  delivery 
of  a  deed  to  the  grantor's  children,  especially 
minors,  than  in  an  ordinary  case,  the  question  is 
still  one  of  intention,  to  be  determined  by  the 
attending  facts  and  circumstances.— Showalter 
T.  Spangle,  160  P.  1042. 

Gvidence  of  grantees  in  separate  deeds  to 
husband  and  wife  held  insufficient  to  show  deliv- 
ery by  the  grantor. — Id. 

«=9208(7)  (Kan.)  Evidence  held  to  sustain  a 
finding  tliat  a  deed  was  intended  to  be  delivered, 
and  was  delivered,  within  lifetime  of  srantor^— 
Beckley  v.  Beckley,  160  P.  999. 
•s»2tl(l)  (Or.)  In  suit  Involving  validity  of 
deed  executed  by  plaintitTs  father,  evidence  held 
to  show  that  at  time  of  execution  the  father 
was  mentally  competent. — Magaeas  t.  Ditmars, 
160  P.  627, 

DEFAULT. 

See  Judgment,  4b»1Q2,  107;    Mortgages,  «s> 
401. 

DELAY. 

See  Contract  a,  «sa299. 

DELINQUENTS. 

See  Infants,  ^s>16. 

DELIVERY. 

See    Deeds,    «=a>54-65,    200,    208;     Escrows; 
Giftt,  «=»18. 

DEMAND. 

See  Mandamus,  «=»14;  Trover  and  C^>nver9ion, 


DEMURRER. 

See  Appeal  and  Error,  «=»237,  lOJD;  Criminal 
Law,  ®=3252 ;  Limitation  of  Actions,  4=>180 ;' 
Pleading,  «8=»192-2ie,  417;    Trial,  <S=»160. 

DEPARTURE. 

See  Pleading,  «s>180. 

DEPOSITARIES. 

See  Escrows. 

iS=»6  (Kan.)  Under  Gen.  St.  1909,  |  2163,  if 
no  responsible  bank  within  the  county  will  ac- 
cept the  public  money  and  pay  interest  thereon, 
the  county  commissioners  may  designate  as  de- 
positaries other  bankq  which  will  accept  the 
fund,  pay  interest,  and  give  bond. — Johnson 
State  Bank  v.  Raney,  160  P.  980. 

The  county  commissioners  have  power  to  de- 
termine the  responsibility  of  banks  offering  to 
act  as  depositaries,  but  thar  determinatioQ 
must  be  in  good  faith  and  never  at  the  mere 
pleasure  of  the  board. — Id. 

DEPOSITIONS. 

«8=»7I  (OkU  Under  Rev.  Laws  1910,  |f  6067, 
5075,  and  Const  art.  7,  |  1,  a  judge  of  county 
court,  while  taking  depositions,  has  power  to 
commit  a  witness  for  contempt  for  refusing  to 
answer  a  material  question. — Wangh  v.  Dibbens, 
160  P.  689. 

DEPOSITS. 

See  Banks  and  Banking,  «=9l29,  140;    Gifts, 

DEPOSITS  IN  COURT. 

See  Tender,  9=>2i. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators; 
Indians,  <S=3l8 ;   Wills. 

HI.    HTOHTS    AND  I,TABIT,mES   OT 

HEIRS  AXJi  DXSTBIBnTEES. 

(A)  nature    and    Batabltnhmcat   of    Rlshts 

In  General. 

®=39l(2)  (Or.)  If  an  administrator  refuses  to 
collect  debts  owing  estate  and  properly  apply 
the  proceeds,  the  heirs  may  themBelves  realize 
upon  them  in  the  interest  of  estate. — In  re 
Marks'  Estate,  160  P.  640. 

(C)  Deltta  of  Intestate  and  iBoambrameea 
on  Property. 

«=9l25  (Or.)  The  liability  of  an  heir  is  con- 
fined to  the  real  estate,  with  which  the  admin- 
istrator or  executor  has  nothing  to  do.— Bainey 
V.  Budd,  160  P.  1168. 

DESCRIPTION. 

See  Carriers,  «=3>55,  67 ;  Bmbezslenwnt,  «s>28 ; 
Names. 

DETINUE. 

See  Beplevin. 

DILIGENCE. 

See  Kew  Trial,  «s»102. 

DIPPING  CATTLE. 

See  Ciarriers,  <8=3208,  228. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  4=>237;  Criminal  Law, 
«=s>753 ;  Master  and  Servant,  «=»288 ;  Trial, 
<g=»168,  173. 
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DIRECT  TAXES. 

See  Taxation,  «=»37. 

DISABILITIES. 

See  Insane  Persons,  4=92. 

DISBARMENT. 

See  Attorney  aad  Client,  i8=»37-53. 

DISCHARGE. 

See  BilU  and  Notes,  «=!>S01,  43T :  Compromise 
and  Settlement;  Principal  and  Surety,  «=» 
112,  126;  Release. 

DISCOVERY. 

XX.   UNDER   STATTTTOBT  PROVI- 
SIONS. 

(A)  Interrogatories    and    BzsmlnstiOB    of 
Parties,  and   of  Otber   Persons. 

«=»70  (Wash.)  An  objection  to  answering  an 
interrogatory  aa  to  the  time  defendant  turned 
on  its  power,  because  it  would  enable  plaintiffs 
to  shape  their  evidence  according^  held  not 
sustainable.— Haas  v.  Washington  Water  Pow- 
er Co..  160  P.  954. 

Under  Kem.  Code  1915,  S  1230,  providing  pen- 
alty, refusal  to  answer  interrogatories,  where 
plaintiffs  made  no  motion  to  strike  defendaut's 
answer  but  only  a.  motion  for  judgment,  and  no 
prejudice  was  shown  by  failure  to  answer  until 
trial,  held  that  court  will  not  be  put  in  error 
for  refusing  to  grant  judgment  on  the  motion. 
-Id. 

DISCRETION  OF  COURT. 

Sec  Appeal  and  Error,  €=»977,  979:  Criminal 
Law,  €=>1151;  Executors  and  Administra- 
tors, <S=>76,  358:  Pleading,  <8=»236,  367, 
868;    Trial,  «=»68:;    Witnesses,  (Se3267. 

DISMISSAL  AND  NONSUIT. 

Sec  Appeal  and  Error,  4=3>S36,  627,  639,  773, 
796,  807;  Stipulations,  4=>14;  Trial,  «s» 
159,  165,  419. 

I.  VOIiONTART. ' 

4s»26  (Or.)  In  an  action  for  false  imprisonment 
against  several  defendants,  plaintiff  could  have 
dismissed  his  action  as  to  some  of  the  defend- 
ants without  affecting  the  merits  of  the  cause  aa 
to  the  others.— Lane  v.  Ball,  160  P.  144. 

DISQUALIFICATION. 

See  Judges,  «=»S1. 

DISSOLUTION. 

See  Attachment,  <S=»289. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  <8=>700,  1171;  SMdence, 
€=9245. 

<S=>2(5)  (Utah)  1%  is  not  a  collection  of  illegal 
fees,  within  Comp.  Laws  1907,  {  4580,  provid- 
ing for  removal  of  officers  for  such  offense,  tor 
the  county  atatomey  to  charge  more  for  sten- 
ographic work  than  hfe  pays  the  stenographer, 
the  statute  covering  onljr  fees  in  excess  of  those 
fixed  by  low  for  certain  services.— Parker  v. 
Morgan,  160  P.  764. 

<S=>7(2)  (Ciah)  Under  Comp.  Laws  1907,  {} 
588,  2445x7,  2445x8,  district  attorney  held  au- 
thorized to  incur  necessary  expenses  in  prosecu- 
tion of  criminal  cases  in  district  court  and  to 
make  them  county  charges.— Kytka  v.  Weber 
County,  100  I'.  111. 
Where  county  board  in  first  inatanoe  could 


have  authorized  employment  of  handwriting  ex- 
pert in  criminal  case  and  oonld  have  agreed  to 
pay  him  reasonable  compensation,  it  might 
ratify,  in  whole  or  in  part,  an  arrangement  oe- 
tween  district  attorney  and  expert  as  to  the 
expert's  services  and  compensation. — Id. 

While  district  attorney  is  authorized  nnder 
Comp.  Laws  1907,  {|  538,  2445x7,  2445x8,  to 
incur  necessary  expenses  in  prosecution  of  crim- 
inal cases  and  make  them  county  charges,  be 
may  not  bind  county  beyond  what  is  reasonably 
necessary,  or  for  services  rendered  beyond  the 
reasonable  value  thereof. — Id. 
<8s9lO  (Cal.)  In  view  of  St.  1907,  p.  666.  re- 
lating to  highways,  a  complaint  charging  frawl 
on  the  part  of  the  assistant  district  attorney  in 
conn^tion  with  the  relocation  uf  a  highway 
held  insufficient,  and  not  to  entitle  the  coun- 
ty to  recover  from  him  the  difference  between 
the  value  of  the  fences  inclosing  a  newly  lo- 
cated highway  and  the  right  of  way  gratuitous- 
ly conveyed.^-San  Diego  County  v.  TJtt,  160  P. 

DISTRICTS. 

See  Schools  and  School  Districts,  4=»42;   Tax- 
ation, «x>909. 

DITCHES. 

See  Draina. 

DIVORCE. 

See  Abatement  and  RevivaL 

IV.  JTTRISBIOTXON,    PROCEEDINGS. 

AND  REXJEF. 
(A)  Jurisdiction,   Venue,  and  I.lniltatlonB. 

4=362(6)  (Nev.)  A  complaint  In  divorce  alleg- 
ing plaintiff's  residence  in  W.  county,  that  de- 
fendant is  within  the  jurisdiction  of  the  court 
and  can  be  served  in  W.  county,  gives  the  court 
jurisdiction  under  Act  Feb.  23,  1915  (Laws 
1915,  c.  28)  S  1,  amending  Laws  1861.  c.  33.  I 
22,  giving  jurisdiction  if  defendant  can  be  foand 
in  the  county.— Merritt  v.  Merritt,  160  P.  22. 

(O)  Pleadlnc. 

4=391  (Nev.)  The  complaint  of  a  husband  for 
divorce  not  alleging  his  residence  in  the  coun- 
ty, and  the  matrimonial  domicile  being  in  an- 
other state,  held  insufficient  to  give  jurisdiction 
under  St.  1915,  c.  28,  §  1,  though  alleging  de- 
fendant can  be  found  and  resides  in  the  county. 
— Aspinwall  v.  Aspinwall,  160  P.  253. 

V.  AX.IMONT,   AX.X.OWANOES,  AND 
DISPOSITION   OF  PROPERTY. 

4=»200  (Colo.)  In  an  action  for  divorce,  where 
existence  of  tke  marriage  relation,  destitute  con- 
dition of  wife,  and  financial  ability  of  husband 
were  established,  held  that  court  had  incidental 
jurisdiction  to  grant  wife  court  costs,  attorney's 
fees,  and  aliqony,  iMsndente  lite;— Jones  v.  Jones, 
160  P.  87. 

<g=9222  (Wash.)  Under  B«m.  &  BaL  Code,  { 
988,  as  to  allowance  of  suit  mone^  to  wife,  ex- 
istent marriage  status  is  prerequisite  to  allow- 
ance, and  after  divorce  and  award  of  custody 
of  children  when  thp  husband  moves  for  change 
of  custody,  the  wife  cannot  have  award  for 
costs  and  attorney's  fees. — ^Dolby  v.  Dolby.  160 
P.  950. 

<8=»287  (CaLApp.)  Where,  before  issuance  of 
mandate  by  court  to  clerk  commanding  him  to 
issue  execution  to  enforce  payment  of  alimony 
pendente  lite,  order  granting  alimony  was  re- 
versed so  that  the  wife  was  not  entitled  to  tiie 
amounts,  order  granting  writ  of  mandate  will 
be  reversed.— Machado  ▼.  Machado,  160  P.  684. 

VI.  CUSTODT  AND   SUPPORT  OF 
CHIU)REN. 

<g=>289  (CaLApp.)  Under  Civ.  Code.  H  138, 
138.  214,  246,  the  jurisdiction  of  the  superior 
court  in  divorce  cases  to  award  custody  ti 
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minor  children  is  plenary,  whither  a  cttroree  be 
granted  or  denied.— Bx  parte  Saul,  160  P.  695. 

DOCKS. 

See  Wharves. 

DOCUMENTS. 

See  Evidence,  «=»332-378;   Trial,  «S339. 

DOMICILE. 

See  Divorce,  4=981;  Husband  and  Wife,  v=*3. 
4=9 1  (Okl.)  When  the  question  of  residence  is 
doubtful,  it  should  be  so  determined  as  best  to 
secure  the  rights  of  creditors  and  others  having 
dealings  with  the  party. — Jones  v.  Reser,  160  r. 
58. 

The  term  "residence"  means  a  settled  or  fixed 
•bode  of  a  character  indicating  pennanenpy, 
at  least  for  an  indefinite  time,  the  home  to  which 
when  one  is  absent,  he  has  the  intention  of  re- 
turning.— Id. 

€=95  (Nev.)  At  common  law,  it  was  a  well- 
founded  rule  that  a  woman  on  her  marriage  lost 
her  own  domicile  and  acquired  that  of  her  hus- 
band.—Merritt  v.  Merritt,  160  P.  22, 
4=9 10  (Old.)  The  residence  of  a  man  having  a 
family  which  he  maintains  is  prima  facie  where 
the  family  dwells.— Jones  v.  Beser,  160  P.  58. 


See  Gifts. 


DONATIONS. 
DOWER. 


m.  RIGHTS  AXp  REMEDIES  OF 
WIDOW. 

«S979(1)  (Mont)  If  under  Rev.  Codes,  t  4539, 
a  wife  has  right  of  dower  as  purchaser  in  prop- 
erty held  by  her  husband  on  a  trust  of  which 
she  had  no  notice,  prima  facie  she  has  no  dow- 
er, and  must  show  absence  of  notice. — HuSne 
V.  Lincoln,  160  P.  820. 

DRAINS. 

See  Municipal  Corporations,  4=9270. 

I.  ESTABUSHMEirr  AHD  HAIN- 
TEKANOE. 

4=957  (Okl.)  A  petition  against  a  drainage  dis- 
trict and  county  commissioners  for  damages  by 
the  construction  of  drainage  ditch  through 
plaintifTs  land  to  which  the  commissioner  of 
the  district  was  not  a  party,  as  required  by 
Rev.  Laws  1910,  i  2976,  is  demurrable  for  de- 
fect of  parties.— Niblo  v.  Drainage  Dist.  No.  B, 
160  P.  468. 

DRAMSHOPS. 

See  In^xicating  Liquors. 

DRUNKARDS. 

See  Criminal  Law,  4=953,  57,  355. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  4=9284-309. 

DUPLICITY. 

See  Indictment  and  Information,  4=»182. 

EASEMENTS. 

See  Highways. 

EJECTMENT. 

See  Pleading,  4=993. 

ELECTION. 

See  Indictment  and  Information,  4=9l32. 


ELECTION  OF  REMEDIES. 

See  Vendor  and  Purchaser,  4b>122. 

ELECTIONS. 

See  Intoxicating  Liquors,  4=937;  Municipal 
Corporations,'  4=9918;  Schools  and  School 
Districts,  4=942,  97. 

IV.  QUAUFICATIONS  OF  VOTERS. 

4=>73  (Utah)  Under  Laws  19U,  c.  106,  (  60, 
and  Comp.  Laws  1907,  |  812,  etc.,  residence 
in  a  district  is  a  necesary  qualification  of  a  vot- 
er, notwithstanding  Laws  1911,  c.  106,  §  53,  as 
to  prior  qualificanon.— Beauregaard  v.  Gunni- 
son aty,  160  P.  815. 

VI.   NOKINATIONS   AND  PRIMART 
EI^OTIONS. 

4=9)26(4)  (Gal.)  Primary  Act,  $  6,  snbd.  8,  did 
not  render  ineligible  to  Progressive  party's 
nomination  for  Gongresa,  made  by  writing  the 
person's  name  in  the  blank  space  in  the  ticket 
of  the  Progressive  party  under  Pol.  Code,  ! 
1188,  a  person  who  was  a  candidate  for  the 
Republican    nomination   at   the   same   election, 

Proposed  under  Primary  Act,  $  5,  subd.  2,  be 
eing  defeated  for  such  nomination. — Narver  r. 
Jordan,  160  P.  245. 

4=9 1 26(5)  (Wash.)  One  cannot.  In  view  of 
Rem.  &  Bal.  Code,  {  4842,  and  the  general  in- 
tent of  the  primary  election  law,  be  nominated 
by  sticlters  under  section  4843  for  an  unexpired 
term  of  superior  court  judge,  unless  candidates 
announced  themselves  therefor,  and  the  ballot 
was  arranged  accordingly. — State  y.  Gilliam, 
160  P.  767. 

4=9126(7)  (Okl.)  Duties  of  the  county  dection 
board  in  recounting  ballots  cast  at  a  primary 
election  under  Rev.  Laws  1910,  i  3088,  are  min- 
isterial, and  the  board  has  no  judicial  power. — 
Whitaker  v.  State,  160  P.  890. 

The  returns  by  precinct  officials  to  the  coun- 
ty election  board,  till  impeached,  are  prima 
facie  evidence  of  votes  cast  and  the  result  of  a 
primary  election,  which  will  be  overcome  when 
a  different  result  appears  on  recount. — Id. 
4=9 14 1  (Cal.)  Under  Primary  Act,  S  5,  subd.  8, 
a  candidate  for  a  party  nomination,  defeated 
at  the  primary,  ma^  not  have  his  name  placed 
on  the  general  election  ballot  as  a  candidate  for 
the  oflice  under  section  1188. — Narver  v.  Jor- 
dan, 160  P.  245. 

4=9 1 49  (Okl.)  Where,  because  of  tampering 
with  ballots  at  a  primary  election,  the  suc- 
cessful candidate  is  deprived  of  his  nomination 
on  recount  under  Rev.  Laws  1910,  §  3038,  he 
may  maintain  action  to  try  title  to  the  nomina- 
tion, whether  his  opponent  was  connected  with 
the  unlawful  conduct  or  not.— Whitaker  v.  State, 
160  P.  890. 

4=9 151  (Wash.)  Under  Rem.  Code  1915,  i 
4829,  an  application  by  a  candidate  for  judge 
to  have  bis  name  certified  as  primary  nominee 
to  the  several  county  auditors  held  a  "contest," 
which  mast  be  brought  within  five  days  from  re- 

fort  of  canvassing  board.— State  t.  Howell,  100 
'.  760. 
4=9(54(10)  (Okl.)  As  between  balloto  and  can- 
vass by  election  officers,  the  ballots  are  control- 
ling evidence  where  tbey  have  been  preserved  as 
prescrit>ed  by  statute,  and  have  not  been  expos- 
ed to  opportunity  for  tampering.- Whitaker  T. 
State,  160  P.  890. 

Where,  after  ballot  boxes  and  election  returns 
have  been  delivered  to  county  election  board  and 
before  recount,  the  boxes  had  been  tampered 
with,  the  ballots  are  discredited  so  as  to  de- 
stroy their  controlling  weight  as  evidence  in  a 
contest  over  a  nomination.- Id. 

In  a  primary  election  contest,  it  is  not  error 
to  reject  evidence  bow  certain  voters  voted. — Id. 
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c8=>  154(11)  (OU.)  'WbetUer  ballots  introdaced 
in  evidence  in  an  election  contest  were  the  iden- 
tical ballots  dast,  whether  they  were  in  the  same 
condition,  and  their  weight  aa  evidence,  are 
questions  for  the  jury.— Wliitaker  T.  State,  160 
P.  890. 

Z.  OOlfTESTS. 

4=»29l  (TTtah)  The  residence  of  a  married  man 
is  presumed  to  be  in  the  voting  district  where 
his  wife  lives. — Beauregaard  v.  Gunnison  City, 
160  P.  815. 

The  presumption  is  that  one  voting  at  a  previ- 
ous election  in  a  certain  voting  precinct  is  still 
a  resident  of  that  voting  precinct— Id. 

<3=>293(3)  (Utah)  A  voter's  declarations  and 
conduct  about  the  time  of  and  recently  before 
casting  his  ballot  may  not  be  proved,  in  an  elec- 
tion contest  in  which  he  is  not  interested  as  a 
party,  as  tending  to  establish  how  he  voted,  un- 
less such  declarations  are  part  of  the  res  gestae. 
— Beaur^aard  r.  Qnnnison  City,  160  P.  815. 

ELECTRICITY. 

See  Damages,   «=»130;    Master  and   S«rrant, 
<S=>149,  235. 

4^14(1)  (Wash.)  Those  furnishing  dectrio 
X>ower,  because  of  the  extremely  dangerous  char- 
acter of  that  agency,  are  cliarged  with  highest 
degree  of  care  compatible  with  practical  oper- 
ation, especially  in  their  relation  with  public  to 
whom  they  sell  and  distribute  power. — Haas  t. 
Washington  Water  Power  Co.,  160  P.  954. 

«=9l9(4)  (Wash.)  Compliance  with  Ijavtrs  1913, 
p.  397,  not  being  evidence  of  proper  construction 
,of  electric  lines  except  in  particulars  covered  by 
statute,  evidence  as  to  utility  of  lightning  ar- 
restors  held  admissible.— Haas  t.  Washington 
Water  Power  Co.,  160  P.  964. 

$=9 1 9(6)  (Wash.)  In  a  consumer's  action  against 
an  electric  power  company  for  injuries  from 
overcharged  service  wire,  alleged  to  have  been 
caused  by  broken  transmission  wires,  evidence 
held  sufficient  to  take  to  the  jury  question 
whether  injury  was  caused  by  current  turned 
on  transmission  circuit  to  test  it — Haas  v. 
Washington  Water  Power  Co.,  160  P.  954. 

Whether  defendant  was  guilty  of  negligent 
operation  held  for  the  jury. — Id. 

EMBEZZLEMENT. 

See  Criminal   Law,   <8=>200.   295,   778,   1104; 
Indictment  and  Information,  9=»110,  132. 

«=»M(1)  (Okl.Cr-App.)  To  constitute  embez- 
zlement there  must  nave  been  a  fraudulent  con- 
version consisting  of  placing  the  money  to  some 
other  use  than  that  for  which  he  received  it,  or 
failure  to  pay  over  on  proper  demand,  mere 
failure  to  pay  over  money  alone  not  being  suffi- 
cient—Blake v.  SMte,  160  P.  30. 

4s»ll(l)  (OkLCr.App.)  A  fraudulent  conver- 
sion is  an  essential  element  of  embezalement 
—Shannon  ▼.  State,  160  P.  1131. 

<e=»l3  (Cal.App.)  Under  Pen.  Code,  i  608,  de- 
fining embezzlement  by  clerk,  etc.,  permission  to 
employ^  to  handle  money  in  cash  register  gave 
ber  authority  to  receive  money  for  goods  sold, 
and  to  make  change  if  required  out  of  money 
in  register,  since  "permission"  to  do  an  act  is 
"authority"  to  do  it— People  v.  Howard,  160 
P.  697. 

«=»I6  (Cal.App.)  Where  one  honestly  re- 
ceives goods  upon  trust  and  afterwards  fraud- 
ulently converts  them  to  his  own  use,  he  is 
guiltr  of  embezzlement— People  v.  Howard,  160 

^^23  (Okl.Cr.App.)  That  one  charged  with  em- 
bezzlement appropriated  the  funds  in  good  faith, 
believing  the  owner  indebted  to  him,  is  no  ex- 
cuse or  defense  under  Rev.  Laws  1910,  S  2678. 
— Gboate  V.  State,  160  P.  84.  .  , 


«=>28  (Or.)  An  indictment  under  !<.  O.  L.  i 
1962,  for  conversion  by  trustee  of  "$10,000,'^ 
held,  in  view  of  section  1448,  subd.  6,  as  to 
certainty  of  stating  the  act  charged  aa  a  crime, 
sufficient,  without  describing  the  money. — State 
V.  Mishler,  160  P.  382. 

$=>39  (Kan.)  In  prosecution  of  warehonseman 
for  embezzlement  of  wheat,  it  was  error  to  re- 
ject evidence  as  to  efforts  to  keep  defendant's 
mill  a  (;oing  concern,  to  obtain  funds  to  meet  his 
obligations,  a  contract  signed  by  prosecutiJie 
witness  recognizing  defendant  as  creditor  instead 
of  bailee,  and  other  evidence  of  intent — State 
v.  Wales,  160  P.  204. 

«=»39  (Or.)  Under  L.  O.  L.  i  1956,  intent  not 
being  an  element  of  the  crime,  in  a  prosecution 
for  larceny  by  bailee,  committed  by  a  real  es- 
tate broker  in  retaining  money  received  from 
a  prospective  purchaser,  the  exclusion  of  testi- 
mony of  owner  of  property  tending  to  show 
intent  with  which  money  was  retained  by  broker 
held  not  error.— State  v.  Stiles,  160  P.  126. 
<e=944(l)  (OkLCr.App.)  Evidence  held  insuffi- 
cient to  sustain  a  conviction  of  embezzlement. 
—Shannon  v.  State,  160  P.  113L 
4=»44(5)  (Or.)  In  a  prosecution  for  larceny  by 
bailee,  committed  by  a  real  estate  broker  in  re- 
taining money  received  from  a  prospecrive  pji^ 
chaser,  evidence  held  to  sustain  a  finding  that 
purclmser  parted  with  title  to  the  money  condi- 
tionally.—State  V.  Stiles,  160  P.  126. 
4s>48(3)  (Or.)  In  a  prosecution  for  larceny  by 
bailee  committed  by  a  real  estate  broker  in  re- 
taining money  received  from  prospective  pur- 
chaser, a  requested  instruction  held  properly  re- 
fused, there  being  evidence  ttiat  the  money  was 
delivered  conditionally.— State  v.  Stllea,  180  P. 
126. 

EMINENT  DOMAIN. 

See  Appeal  and  Error.  it=»1051,  1068,  1170; 
Evidence,  ^=>142:  Municipal  Corporations, 
«=»270-525. 

I.  KATimE,   EXTENT,   AITD   DEI.EOA- 
TION   OF  FOWEB. 

«s>2(l)  (Wash.)  That  the  city  in  operating  a 
garbage  disposal  plant  was  exercising  a.  lawful 
governmental  function,  did  not  warrant  its  ex- 
ercise in  violation  of  any  constitutional  guar- 
anty; and  if  such  plant  waa  a  taking  of  private 
property,  the  city  should,  under  Const  art  1, 
{  10,  have  compensated  therefor. — Jacobs  v.  City 
of  Seattle,  160  P.  209. 

Although  Rem.  &  Bal.  Code,  {  8005,  author- 
izes construction  of  municipal  garbage  disposal 
plants,  and  section  8311  provides  that  notliing 
done  by  express  authority  of  statute  can  be 
deemed  a  nuisance,  they  do  not  prevent  recov- 
ery for  damage  to  property  by  erection  of  such 
plants,  on  the  ground  that  it  is  a  taking  of 
property  without  just  compensation. — Id! 
«=>47(1)  (Idaho)  The  act  of  an  officer  of  a 
corporanon  in  running  lines,  placing  stakes  and 
blazing  a  part  of  the  trails  for  a  right  ot  way, 
without  corporate  action  of  directors,  waa  not 
an  appropriation  of  land  to  a  public  use  pre- 
venting ita  condemnation  by  another.— Black- 
well  Lumber  Co.  v.  Empire  MiU  Co.,  100  P. 
265. 

Where  no  legal  appropriation  of  land  for  a 
public  use  has  been  made,  a  purported  convey- 
ance thereof  for  such  use  has  no  validity.— Id. 

n.  -COMPENSATIOK. 
(O)  MeiuiBre  am4  Aaiowt. 

<8=s>l34  (CaLApp.)  Under    Code    Cir.    Proa   { 

1249,  providing  that  the  owner  is  entitled  to 
the  actual  value  of  land  sought  to  be  condemned 
at  the  date  of  the  issuance  of  summons  in  con- 
demnation action,  the  ewner  is  entitled  to  the 
market  value  of  the  land  for  the  most  valuable 
uses  of  which  it  is  capable. — Wit^^frffiition  JQiat 
No.  780  »;  IngliB,  J«0  P.  100&         
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EBTT  JJfS  ABBESS  OOM- 
PEN8ATIOK. 

4s»l7l  (7daho)  Prior  occupation  of  land  by 
one  aeeking  to  condemn  it  does  not  preclade  the 
condemnor  from  gubaeqnent  measures  to  con- 
demn.— BlackweD  Lumber  Co.  v.  Bmpir«  Mill 
Co.,  160  P.  265. 

4s>74i  (Idabo)  In  an  action  to  condemn  land 
for  a  logein;  railroad,  where  the  condemnor  will 
require  the  road  for  not  more  than  one  year, 
judgment  of  condemnation  should  limit  the  pe- 
riod of  use  accordingly.— Blackwell  Lumber  Co. 
V.  Empire  Mill  Co.,  160  P.  265. 
9=s262(4)  (Idaho)  In  an  action  to  condemn 
land,  wtiere  there  is  substantial  conflict  in  the 
evidence  as  to  necessity,  the  findings  of  the  trial 
court  will  not  be  disturbed. — Blackwell  Lumber 
Co.  V.  Empire  Mill  Co.,  160  P.  265. 

rV.  BEICEBIES   OF  OWNEBS   OF 
PBOPERTT. 

^=>266  (Idaho)  Prior  occupation  of  land  by  one 
seeking  to  condemn  it  renders  the  condemnor 
liable  in  trespass. — ^Blackwell  Lumber  Co.  v. 
Empire  Mill  Co.,  160  P.  265. 
^=>27l  (Wash.)  One  whose  property  is  dam- 
aged by  construction  and  maintenance  of  a 
municipal  garbage  disposal  plant  should  seek 
recovery  as  for  taking  of  property  without  just 
compensation,  and  not  by  way  of  damages  for 
negligent  operation ;  and,  having  sought  recov- 
ery on  the  first  ground,  is  precluded  b<xa  re- 
covering on  the  second. — Jacobs  v.  City  of  Se- 
attle, 160  P.  298. 

«=>293(1)  (Wash.)  Complaint  alleging  erection 
and  maintenance  of  municipal  garbage  disposal 
plant,  with  resultant  damage  to  plaintiffs'  prop- 
erty, but  not  char|^ng  or  relying  on  negligent 
operation,  is  sufficient,  as  against  general  de- 
murrer, on  which  to  base  recovery  of  compen- 
sation for  the  damage  on  the  ground  that  it 
was  a  taking  of  the  property.— Jacobs  v.  City 
of  SeatUe,  160  P.  299. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  43»27:  Master  and  Servant, 
«S=»111,  250%,  288,  356-419. 

EMPLOYERS'  LIABILITY  INSUR- 
ANCL 

See  Insurance,  ^==>508. 

ENTRY. 

See  Judgment,  «s9272;    Motiona,  •=s»66w 

EQUITABLE  ASSIGNMENTS. 

See  Assignments. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=352-119. 

EQUITY. 

See  Appeal  and  Error,  «=>1000,  1066;  Can- 
cellation of  Instruments;    Discovery;    Fraud- 

•  ulant  Conveyances;  Injunction;  Judgment, 
«s>414,  443;    Partition;  Quieting  TiUe;  Ref- 

'  ormation  of  Instruments;  Specific  Perform- 
ance ;   Subrogation ;   Usury,  ^»94. 

ESCHEAT. 

9=>9  (Or.)  Where  state  alleged  in  plain  terms 
tiiat  it  was  claiming  personal  property  of  de- 
ceased as  well  as  realty,  it  was  competent  to 
introduce  findings  as  to  heirs  of  deceased  and 


order  of  diatribotion  of  county  conrt— State  r. 
FInnigan,  160  P.  370. 

Where  order  as  to  distribution  of  personal 
property  of  deceased  and  a  finding  as  to  beiia 
made  by  county  court  would  be  competent  under 
pleadings,  a  binding  dtadaimer  by  state  of  its 
right  to  personalty  would  not  render  the  order 
and  findings  incompetent. — ^Id. 

An  instracticxi  held  not  improper  as  requir- 
ing the  state  to  prove  that  the  deceased  left  no 
heirs.— Id. 

ESCROWS. 

See  Deeds,  9=>61. 

^=>4  (C^.)  Deposit  of  deed  with  third  person 
to  be  delivered  to  grantees  upon  payment  of 
price  for  land  fixed  oy  grantor  is  not  a  deliv- 
ery in  escrow,  where  there  was  no  prior  or  con- 
temporaneous contract  of  sale  of  land  of  which 
delivery  was  to  be  the  consummation. — Holland 
V.  McCarthy,  160  P.  1069. 

Where,  after  the  grantor  deposited  a  deed 
with  third  party  for  delivery  to  grantees  upon 
payment  of  price,  grantees  consented  that  third 
party  might  retain  deed  until  they  were  ready 
to  pay,  deed  was  not  converted  into  valid  es- 
crow.—Id. 

ESTATES. 

See  Descent  and  Distribntion ;  Dower;  Ex- 
ecutors and  Administrators;  Joint  Tenancy; 
Landlord  and  Tenant ;  Perpetultiee ;  Tenancy 
in  Common;    Wills. 

ESTOPPEL 

See  Appeal  and  Error,  «=>882;  Criminal  Law, 
9=>ll37;  Executors  and  Administrators, 
9=372;  Judgment,  «s>570-715;  Landlord 
and  Tenant,  9=s>68;  "/Religious  Societies; 
Wharvea. 

n.  BT  DEEX>. 
(A)  Orcatlom    aad    OpemtloB    ta    General. 

«s>22(2)  (Kan.)  WhQe  ordinarily  a  mortgagee 
may  assert  invalidity  of  prior  mortgage,  be  is 
eatopped  to  do  so  where  nis  mortgage  contains 
recital  that  it  is  subject  to  the  prior  mortgage. 
— Moffatt  T.  Fonto,  160  P.  1137. 

m.  EQXnTABIf  ESTOPPEXi. 
(A)  Hatnrc  an<  Bsseatlala  ta  <a«B«ral. 

9=952  (Okl.)  Waiver  is  the  voluntary  or  inten- 
tional relinquisbmont  of  a  known  right  or  such 
conduct  as  warrants  an  inference  of  such  in- 
tent—American Cent  Ins.  Co.  of  St  Louis, 
Mo.,  V.  Sinclair,  160  P.  60. 
«a>54  <N.M.)  Where  one**  oondact  has  lead 
another  to  take  a  position  detrimental  to  bis 
interests,  the  former  is  estopped  notwithstand- 
ing ignorance  of  his  legal  rights,  if  he  had  full 
knowledge  of  the  facta. — King  v.  Stroup,  160  P. 
367. 

9=>56  (N.M.)  Sktoppel  by  craidact  can  arise 
only  where  the  person  setting  up  estoppel  has 
been  caused  by  conduct  of  the  other  to  take  a 
position  to  his  detriment  which  be  would  not 
nave  taken  but  for  reliance  upon  such  conduct. 
— Doran  v.  First  Nat.  Bank,  160  P.  770. 
9=57  (N.M.)  Estoppel  will  not  arise  from  the 
mere  retention  of  a  note  of  a  third  party  by  a 
person's  attorney,  w"here  no  benefits  are  accept- 
ed therefrom  and  it  was  received  by  the  at- 
torney without  authority. — Doran  v.  First  Nat 
Bank,  160  P.  770. 

9=962(6)  (Or.)  A  city  is  not  estopped  by.un- 
authoriiied  false  statements  of  the  city  recorder 
as  to  the  probable  cost  of  an  improvement  from 
enforcing  the  assessment  for  the  improvement. 
—Parker  v.  City  of  Hood  Biver,  160  P.  1158. 

(B)  OroanCa  of  Batoppel. 

9=>68(6)  (Mont.)  In  action  by  assignee  of  judg- 
ment of  justice  court  against  lumber  company. 
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leTjdntr  OB  proceeds  thereof  as  property  of  as- 
signor, and  defendant  sheriff,  who  paid  over  pro- 
ceeds to  company  on  its  execution,  proof  that 
the  judgment  was  valid  held  nnnecessary  inas- 
much as  defendants  had  recognized  its  validity. 
— Kitts  V.  Woods,  160  P.  612. 
^»79  (Wyo.)  Where  statutory  procedure  was 
not  followed  in  eminent  domain  proceeding,  but 
parties  stipulated  for  judgment  in  amount  of 
award,  upon  payment  of  which  owner  would 
execute  deed  and  give  company  immediate  pos- 
session, owner  could  not  thereafter  assert  claim 
for  damages  for  flooding  of  land.— Big  Horn 
Power  Co.  v.  Martin,  160  P.  334. 
®=>8I  (N.M.)  Where  an  administrator  pays 
debts  and  legacies  prematurely  at  the  request 
of  the  sole  beneficiary,  the  latter  is  estopped 
from  subsequently  questioning  the  legality  of 
the  payments.— King  v.  Stroup,  160  P.  367. 
€=>94(1)  (Okl.)  Where  a  bank  held  a  mortgage 
on  crops  and  the  cashier  after  the  record  of  the 
mortgage  drew  a  mortgage  executed  by  the  same 
party  to  plaintiff,  it  did  not  estop  the  bank  to 
enforce  its  mortgage  because  the  cashier  failed 
to  mention  to  plaintiff  the  bank's  morteage.— 
Farmers'  State  Bank  of  Jefferson  y.  Jordon, 
160  P.  63. 

(B)  Pleadtnvi    Bvldcnce,    Trial,    an*    He- 
▼le-wr. 

«=»II9  (Cal.App.)  Whether  in  a  given  case  the 
facts  shown  are  sufficient  to  create  an  estoppel 
is  a  question  for  the  court. — Sellers  t.  Solway 
Land  Co.,  160  P.  175. 

^=9ll9  (Okl.)  Waiver,  involving  intention  to 
abandon  or  relinquish  a  right,  is  a  question  for 
the  jury.— American  Cent.  Ins.  Co.  of  St.  Louis, 
Mo.,  T.  Sinclair,  160  P.  60. 

EVICTION. 

See  Landlord  and  Tenant,  ®=>172-17SL 


EVIDENCE 

See  Criminal  Law,   «=3>296-570j    Depositions; 

Discovery ;  Witnesses. 
For  evidence   as   to  particular  facts  or  issues 

or  in   particular  actions  or  proceedings,   see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Beception  at  trial,  see  Criminal  Law,  «=>683; 

Tnal,  «=j35-.83. 

Z.  JXTDICIAL  NOTICE. 

«=>35  (Mont.)  Courts  of  Montana  do  not  take 
judicial  notice  of  the  statute  law  of  a  sister 
state.- McBain  v.  Northern  Pac.  Ry.  Co.,  160 
P.  654. 

«=s>35  (Or.)  Hie  Supreme  Court  will  not  take 
judicial  notice  of  the  statutes  of  another  state. 
— Rainey  v.  Rudd.  100  P.  1168. 

II.   PRESUMPTIONS. 

^»63  (Wash.)  One  is  presumed  sane  up  to 
the  time  he  is  shown  to  have  become  Insane. — 
Roberts  v.  Pacific  Telephone  &  Telegraph  Co., 
160  P.  965.  I.    y  . 

«=«67(1)  fCal.)  Although  Code  Ov.  Proc.  i 
15HJ3,  subd.  32,  states  rebuttable  presumption 
that  a  thing  once  proved  to  exist  continues,  the 
fact  that  deceased  worked  for  defendant  as 
a  day  laborer  at  other  places  and  times  for 
over  a  year,  would  not  raise  the  presumption 
that  be  was  so  working  when  injured.— Con- 
nolly V.  Industrial  Acc.  Commission  of  Cali- 
fornia, 160  P.  2S9. 

^=>67(2)  (Wash.)  Insanity  of  a  fixed  and  set- 
tled nature,  once  shown  to  exist,  must  be  pre- 
sumed to  continue.— Roberts  v.  Pacific  Tele- 
phone &  Telegraph  Co.,  160  P.  966. 
«=378  (Wyo.)  Failure  to  offer  proof  held  to 
create  conclusion  that  ptoo/  would  support  the 


inferences  againat  him.— Stndebaker  Corp.  of 
America  v.  Hanson,  160  P.  386. 
&=>80(2)  (Or.)  Where  the  statutes  of  another 
state  are  not  pleaded,  it  will  be  presumed  that 
upon  the  questions  involved  the  common  law 
prevails.— Rainey  v.  Rudd,  160  P.  1168. 
<8=»83(1)  (Or.)  When  the  legality  of  a  nilMe- 
quent  act  depends  upon  the  doing  of  a  prior  act, 
proof  of  the  performance  of  the  subsequent  act 
may  carry  with  it,  until  the  contrary  is  shown, 
the  presumption  that  the  prior  act  was  correctly 
done.— State  v.  Evans,  160  P.  140. 

IV.  BEIXVANOT,  ICATEBIAIiITT.  Aim 

COMPETENCY  IN  GENEBAlJ 
(A)  Faeta  In  laaae  an«  Relavaat  to  laanea. 

<&=>II4  (Cal.App.)  A  copy  of  record  of  reports 
of  weather  to  land  company  from  different  parts 
of  the  county  was  not  competent  to  disprove 
that  It  rained  at  the  oil  well  where  plaintiff  was 
injured.— Arundel!  v.  American  Oilfields  Co.,  160 

IT.      10c7. 

«=>II6  (Colo.)  Where  the  servant  alleged 
agreement  to  pay  a  sum  certain  for  services, 
and  the  master  produced  evidence  of  a  20 
per  cent  cut  in  all  employe's  salaries,  with  a 
collateral  conditional  promise  to  pay  the  serv- 
ant his  overdue  salary  if  business  improved,  it 
was  not  error  to  permit  servant  to  show  that 
others  were  afterwards  paid  in  fnlL— Neef 
Bros.  Brewing  Co.  v.  Blotter,  160  P.  1039. 

(O)  similar  Faeta  an«  Traaaaetloma. 

^»I34  (Cal.App.)  In  an  action  on  an  account 
stated,  evidence  of  previous  similar  transac- 
tions between  the  parties  not  included  in  the 
account,  held  admissible  to  show  what  they 
meant  by  net  profits.- Fee  v.  McPhee  Co.,  160 
P.  397. 

^I42a)  (CaI.AppO  Under  Code  Ov.  Proc.  i 
1249,  as  to  ascertaining  value  of  condemnea 
land,  the  prices  at  which  other  lands  of  like 
quality  and  adaptation  and  similarly  situated 
may  have  been  sold  cannot  be  accepted  as  a 
just  criterion  for  ascertaining  the  actual  value 
of  the  land  sought  to  be  taken.— Reclamation 
Dlst  No.  730  V.  IngUn,  160  P.  109& 

V.  BEST  AND  SEOONbABT  EVIDENCE. 

«=>  158(16)  (Okl.)  An  official  return  is  the  best; 
evidence  of  the  doings  of  the  officer  nnder  the 
mandate  of  process,  and  is  sufficient  proof  of 
facta  which  the  officer  is  authorised  to  certl&. 
—Cox  V.  State,  160  P.  896. 
<S=>I68(27)  (Okl.)  If  a  contract  of  agency  is  in 
wnting,  the  written  instrument  is  the  best  evi- 
dence.—Ford  Motor  Co.  v.  Livesay,  160  P.  901. 
<S=>I85(9)  (Or.)  Under  L.  O.  L.  iJ  712,  782, 
in  an  action  against  lessees,  secondary  evidence 
of  an  assignment  to  a  third  person  held  not  ad~ 
missible  on  notice  to  lessees  to  produce,  for  it 
must  be  presumed  the  assignment  would  be  in 
possession  of  the  assignee.— Toomey  v.  Casey, 
160  P.  583. 

<S=>I86(2)  (Or.)  The  contents  of  a  written  in- 
strument which  the  opposite  party  did  not  pro- 
duce on  demand  cannot  be  established  by  tes- 
timony as  to  the  witnesses'  conclusion  as  to  its 
legal  effect,  but  its  language  must  be  given.— 
Toomey  T.  Casey,  160  P.  688. 

TU.  ADmsSIONB. 

(A)  Hatare,  Form,  and  laaldenta  ta  Oca- 
eral. 

4=3220(1)  (Utah)  In  suit  against  railroad  on 
claims  assigned  to  plaintiff,  where  such  assign- 
ment rested  on  parol,  testimony  of  things  said 
and  done  in  his  presence  respecting  ttie  as- 
signment held  properly  received. — Broadbent  v. 
Denver  &  R.  G.  Ry.  Co.,  160  P.  1186. 

(D)   By  Acenta  or  Otker  ReproaeatatlTes. 

<8=>245  (Utah)  In  action  against  county  for 
aervicea  as  handwriting  espart  called  bgr  district 
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attorney  In  erimioal  cases,  evidence  as  to  what 
chairmati  of  county  board  said  to  district  or 
county  attorney  outside  ot  board  meetings,  and 
as  to  what  county  attorney  told  district  attor- 
ney, .  was  inadmissible,  but  evidence  that  board 
radtied  the  employment,  was  admissible. — Kytka 
♦.  Weber  County,  160  P.  111. 
<sa252  (Wash.)  Declarations  of  insured  are 
admissible  against  the  beneficiary  under  mutual 
benefit  insurance. — Armstrong  v.  Modern 
Woodmen  ol  America,  160  P.  946. 

(K)   Proof  and  Bffeet. 

«=:>265(2)  (Wash.)  Statement  in  proof  of 
death  of  age  of  insured  is  not  conclusive  oo, 
but  may  be  controverted  by,  the  beneficiary  in 
an  action  on  a  contract  of  mutual  benefit  in- 
surance, in  the  absence  of  facts  creating  an 
estoppeL— Armstrong  v.  Modem  Woodmen  of 
America,  IGO  P.  846. 

<s»265(7)  (Utah)  Whatever  legal  presumptions 
might  be  indulged  from  silence,  when  the  truth 
of  a  fact  which  renders  a  judgment  void,  is 
judicially  admitted,  for  aU  purposes  of  cause 
in  which  it  is  pjade,  and  as  against  him  who 
made  it,  it  ought  to  be  treated  as  void.— Thero 
V.  Franklin,  160  P.  1188. 

Vm.  D£CI.ABATION8. 

(A)   R*tare,  Form,  mmI  Inoldenta  la  Oeii> 
•ral. 

4ss27l(18)  (CaLApp.)  In  action  for  balance 
dne  on  acconnt  of  salary,  stubs  of  checks  and 
resolutions  of  defendant's  board  of  directors, 
made  long  after  making  of  contract  with  plain- 
tiff, were  self-serving  declarations,  and  prop- 
erly excluded. — Breslauer  v.  McCormick-Saelt- 
ser  Co.,  100  P.  251. 

Z.   DOOTTMEMTAItT  EVIDEirOE. 

(A)  Public   or   Ofllclal   Aeta,   Procecdlavsi 
Records,  and   Certlaoatea. 

«=>332(1)  (Wash.)  Where  injured  plaintiff 
sought  by  alleging  insanity  to  avoid  the  bar  of 
limitations,  and  also  of  a  release  given  by  him, 
commitment  papers  conforming  to  Rem.  'A 
Bal.  Code,  {  6^i3,  in  proceedings  whereby  he 
was  sent  to  an  insane  asylum,  were  admissible 
to  show  the  existence  of  insanity  from  the 
time  of  commitment  until  discharge,  notwith- 
standing the  proceeding  was  ex  parte. — Roberts 
V.  Pacific  Telephone  &  Telegraph  Co.,  160  P. 
965. 

«s»333(l)  (Wash.)  Record  of  marriage  li- 
cense to  insured,  stating  him  to  be  over  21,  is 
admissible  on  the  issue  of  his  age,  a  statute 
forbidding  the  recorder  to  issue  it  to  him  if 
under  that  age,  and  requiring  him  to  state 
therein  whether  he  was  of  age.— Armstrong  v. 
Modem  Woodmen  of  America,  160  P.  946. 

(B>  Bxempimeatloas.      TransciMptB,      and 
Certllled  Copies. 

«=>348(2)  (OkL)  A  certified  copy  of  foreign 
judgment  sued  on  held  properly  authenticated 
an<&r.  Rev.  St.  U.  S.  §  905  (U.  S.  Comp.  St. 
1913,  S  1519),  though  no  judgment  is  shown  to 
have  been  signed  by  the  trial  judge  and  filed  in 
the  court— Shufeldt  v.  Bank  of  Mound  City, 
160  P.  923. 

(C)   Private  Wrttlnsa  and  Publloations. 

«=»354(1)  (Wash.)  Where  funds  belonging  to 
intervener  in  a  garnishment  action  had  been 
received  by  defendant  and  deposited  in.  his 
bank  account,  gamisheed  by  plaintiff,  tlie 
bank's  books  are  admissible  to  show  the  actual 
state  of  the  acconnt  'at  all  times  during  its 
currency. — Chase  &  Baker  Co.  v.  Olmsted,  160 
P.  952. 

«s'354(12)  (Wash.)  Book  kept  by  defendant 
showing   only   acconnt   with   plaintiff's  testate, 


though  defoidant  had  been  in  the  grocery  busi- 
ness, was  director  in  a  bank  and  apparently  a 
careful  business  man,  when  the  items  were  ap- 
parently made  at  the  same  time,  was  not  admis- 
sible as  a  shop  book.— tioldsworthy  y.  Olivor, 
160  P.  4. 

(S)   ProdnotlOB,    Antbentloatlon,    and    BC> 
feat. 

•=»373(i)  (Wyo.)  In  suit  on  certificate  of  de- 
posit by  one  claiming  to  hold  it  by  or  under 
an  indorsement,  where  its  indorsement  was 
denied,  proof  of  execution  of  certificate  would 
not  prove  indorsement,  or  entitle .  indorsement 
to  be  admitted  in  evidence.— Capitol  Hill  State 
Bank  v.  Rawlins  Nat  Bank  of  Rairlins,  160 
P.  H7L 

d=s378(l)  (Cal.App.)  Where  not>  acknowledg- 
ed, a  private  writing,  such  as  a  .  letter  to  be 
adjoiiseible  must  be  proved  in  one  of  three 
ways  provided  by  Code  Civ.  Proc.  f  1940, 
for  proving  writings.— Richmond  Dredging  Co. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  160  P.  862. 

ZI.  FABOI.  OB  EXTBXNSXO  EVI- 
DENOB  AFFEOTDra  WBITIXOB. 

(A)  Contradlctlnac,  VaryloK,  or  Addlaac  to 
Terms  ot  'Written  Instrnment. 

«=s>4l9(9)  (Wash.)  Evidence  of  different  con- 
sideration from  that  mentioned  in  lease,  such  as 
an  agreement  to  build  up  the  business  of  the 
hotel,  is  inadmissible  where  such  proof  would 
modify  or  change  the  legal  operation  and  ef- 
fect of  the  lease,  which  was  complete  in  itself. 
— Grubb  V.  House,  160  P.  421. 

€=»4(9(11)  (Wash.)  Parol  evidence  is  inadmis- 
sible to  vary  the  expressed  consideration  in  a 
written  stock  subscription  agreement  by  show- 
ing a  representation  that  the  work  promised  was 
to  cost  more  than  it  did.— Eggleston  v.  Pan- 
tages,  160  P.  425. 

<$=»424  (Wash.)  In  action  for  broker's  commis- 
sion for  effecting  sale  of  stock,  etc.,  contract 
between  defendant  and  party  with  whom  he 
exchanged,  not  fixing  any  separate  value  on 
stock,  held  not  conclusive  on  broker,  who  might 
establish  its  value  by  parol  evidence. — Godefroy 
V.   Hupp,   160  P.   1056. 

(C)  Separate  or  Sabseauent  Oral  Avree- 

meat. 

^=>442(4)  (CaLApp.)  In  realty  broker's  action 
for  conuniaaion,  hold,  that  court  properly  per- 
mitted broker  to  introduce  evidence  of  oral 
agreement  between  himself  and  owner  that  he 
was  to  receive  as  commission  all  over  net  sum 
stated  in  written  authorization  to  sell  as  pur- 
chase price.— Daniel  v.  Calkins,  160  P.  10^. 

<S=>442(0)  (Wash.)  Where  an  instrument  is 
complete  in  itself,  evidence  of  a  parol  or  con- 
temporaneous warranty  is  inadmissible. — Grubb 
V.  House,  160  P.  421. 

<&=i445(2)  (Cal.App.)  Although  a  contract 
for  sale  of  grapes  designated  a  city  as  the 
place  of  delivery  and  acceptance,  evidence 
that  the  person  making  the  contract  for  the 
purchaser  continued  to  act  as  the  anthorized 
agent  of  purchaser, .  and  under  such  authority 
accepted  certain  grapes  under  the  contract  at 
the  place  of  shipment,  was  admissible  In  action 
upon  the  contract — Reese  v.  G.  B.  Amigo  Co., 
160  P.  837. 

(D)  Ctonstrnetloa   or  AppUoatlon   of   Lam* 

■roaare   of  Written  Instrument. 

<S=»450(5)  (Okl.)  Where  the  words  expressing 
a  condition  in  a  contract  are  ambiguous,  it  is 
not  error  to  admit  parol  evidence  of  the  mean- 
ing intended  by  the  parties. — Gilbert  v.  Citizens' 
Nat,  Bank  of  Ohickasha,  160  P.  6.S5. 
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(B)   Bhowlms    DiaehMVe    or    PertormaBoe 
of  Obllotlon. 

«s>467  (Wash.)  Evidence  of  waiver  of  the 
right  to  demand  a  money  tender  under  the 
terms  of  a  vrritten  contract  is  not  inadmissible 
as  varying  the  terms  of  the  contract— Wallace 
V.   Babcock,   160   P.   1041. 

Xn.   OPINION  EVIDENOE. 

<A)  OoaclnalOBB     and     Oplnlonn     of    firit- 
nesaeD  In  General. 

4=>47l(3)  (CaLApp.)  Where  a  witness  has 
identified  tne  account  books  and  explained  the 
items  therein  shown,  a  question  as  to  what  the 
books  showed  to  have  l)ecn  the  profits  of  a  cer- 
tain job  is  not  objectionable  as  calling  for  a 
conclusion  of  the  witness.— Fee  v.  McPhee  Co., 
160  P.  397.    . 

«=»47l(16)  (CaLApp.)  In  action  for  a 
breach  of  contract  to  pay  for  filling  land,  testi- 
mony of  plaintiff's  president  that  two  letters 
were  received  from  defendant's  engineer,  held 
not  a  mere  conclusion  of  the  vdtness.— Rich- 
mond Dredging  Co.  v.  Atchison,  T.  &  S.  P. 
Ry.  Co.,  160  P.  WSa. 

<S=>47I(28)  (CaLApp.)  PUintiff,  sning  on  an 
alleged  assumption  of  a  debt  to  him,  could  tes- 
tify that  he  did  cancel  the  antecedent  obliga- 
tion and  accepted  the  new  promise  of  defend- 
ant, these  being  questions  oi  fact  and  no  one 
better  qualified  than  he  to  testify  of  them. — 
Baxter  v.  Chico  Const  Co.,  160  P.  1084. 
«s>47l(29)  (Wyo.)  In  acHon  by  indorsee  of 
certificate  of  deposit  issued  by  defendant  bank, 
answer  of  plaintiff's  witness  that  It  had  been 
"negotiated  with  plaintiff  bank,"  in  view  of 
technical  meaning  of  the  word  "negotiated" 
under  Comp.  St.  1910,  i  3188,  involved  a  legal 
eonclusion.— Capitol  Hill  State  Bank  v.  Raw- 
lins Nat.  Bank  of  Rawlins,  160  P.  1171. 
«=>47l  (30)  (CM.)  Evidence  that  a  party  is  or 
is  not  an  agent  is  a  mere  conclusion,  but  wit- 
ness may  state  facts  concerning  transactions 
between  him  and  principal,  leaving  court  and 
jury  to  determine  existence  of  agency. — Ford 
Motor  Co.  V.  Livesay,  160  P.  901. 
<S=>472(2)  (Okl.)  In  an  action  against  a  rail- 
way for  overflowing  land,  the  admission  of  tes- 
timony as  to  the  amount  of  damages  was  er- 
ror; as  the  witness  should  have  been  required 
to  state  the  facts,  and  not  conclusions,  as  to 
the  amount  of  damage.— Kansas  City  Southern 
Ry.  Co.  V.  Hurley.  160  P.  910. 

(B)  Bnbjeota  of  Elxpert  Testimony. 

€=>509  (Kan.)  In  an  action  under  the  com- 
pensation act,  expert  testimony  of  physicians 
is  admissible  to  show  that  partial  disability  ex- 
ists.—SllUi  V.  Armour  &  Co.,  160  P.  1021. 
9=>5I4(2)  (Utah)  In  action  by  one  injured 
when  he  tnpned  over  a  rope  connecting  a  dead 
motor  car  with  a  live  one,  question  whether 
manner  of  moving  dead  car  was  safe  is  not  one 
of  expert  knowledge.— Musgrave  v.  Stndebaker 
Bros.  Co.  of  Utah,  160  P.  117. 
*=>528(1)  (Utah)  Expert  medical  witnesses 
held  properly  permitted  to  testify  that  injury 
could  and  probably  did  produce  certain  ail- 
ments suffered  by  plaintiff.— Sharp  v.  Ogdeu 
Rapid  Transit  Co.,  160  P.  438. 

(C)  Coupeteney  of  Bxperta. 

^»539  (Wash.)  Injured  brakeman  testifying 
that  injury  resulted  from  release  of  air  brake 
which  defendant  denied,  could  not  testify  wheth- 
er it  could  have  followed  release  of  throttle,  no 
qualification  being  shown.— Aldread  v.  Northern 
Pac.  Ry.  Co.,  160  P.  429. 
«=>543(3)  (Cal.App.)  A  witness  by  declaring 
he  had  for  many  years  been  engaged  in  buy- 
ing and  selling  real  estate  for  himself  and  oth- 
ers, and  that  he  bad  seen  and  was  acquainted 
with  the  land  in  controversy,  sufficiently  qual- 
ified himself  to  testify  upon  th«  ^uestioD  of  its 


160°  P~1OT8*"'*****"   ^*^   ^'*'   '^  ^'    ^°*"^ 

CD)  Bzaminntlom  of  Bzperta. 

<e=»548  (Wash.)  That  the  tesUmony  of  phy»- 
cians  expressing  the  opinion  that  the  aicknesa 
of  plaintiff  was  caused  by  eating  meat  purciiao- 
ed  from  defendant  was  based  partly  on  the  his- 
to'y.ot  the  ease  as  detailed  to  Oiem  by  the  plain- 
tiff is  not  ground  for  its  exclusion.- Flessher 
V.  Carstens  Packing  Co.,  160  P.  14. 
^=»553(2)  (Wash.)  That  a  hypothetical  qu»- 
tion  to  an  expert  witness  did  not  include  matter* 
subsequently  adduced  by  the  defendant  was  not 
P  ^"It-— ^'essher  v.  Carstens  Packing  Co.,  160 

®=>555  (CaLApp.)  While  witnesses  may,  upon 
tneir  examination  in  chief,  give  the  reasons 
upon  which  they  base  their  opinions,  they 
should  never  be  allowed  to  go  into  details  of 
particular  sales  or  transactions.- Reclamation 
L>ist  No.  730  V.  IngUn,  160  P.  1098. 
^=>558(7)  (Cal.App.)  Cross-examination  of  a 
witness  as  to  value  of  land  by  questioning  him 
as  to  the  fact  of  other  sales  of  lands  in  the 
same  district  and  the  prices  at  which  they 
were  made  is  proper,  not  to  fix  the  value  of 
land  m  dispute,  but  to  impeach  his  opinion.— 
Reclamation  Dist  No.  730  v.  Inglin,  160  P. 
1093. 

$==>558(8)  (CJaLApp.)  Cross-examination  of  a 
witness  as  to  value  of  land,  by  questioning  him 
as  to  the  fact  of  other  sales  of  lands  in  the 
same  district  and  the  prices  at  which  they  were 
made,  is  proper,  not  to  fix  the  value  of  land 
m  dispute,  but  to  test  his  knowledge.— Reclama- 
tion Dist  No.  730  V.  Inglin,  160  P.  1098. 
<e=>558(12)  (CaLApp.)  Cross-examination  of  • 
witness  as  to  value,  by  questioning  him  as  to 
other  sales  of  lands,  does  not  jostify  redirect 
examination  as  to  sales  of  odier  lands  and 
prices  paid  thereon,  since  redirect .  examina- 
tion often  amounts,  in  effect,  to  examination 
in  chief.— Reclamation  Dist  No.  730  v.  Injs» 
lin,  160  P,  1098. 

Xm.  EVIDENCE  AT  FOBMER  TKIA£ 
OR  IN  OTHER  PROCEEOINO. 

*=»582(3)  (Okl.)  Before  the  longhand  transcript 
of  the  testimony  of  a  witness  at  a  former  trial 
can  be  admitted  at  subsequent  triaL  it  must  be 
duly  certified  by  the  reporter  or  agreed  by  the 
parties  as  being  the  evidence,  and  can  only  be 
used  under  conditions  warwnting  use  of  deposi- 
S"Sa~^*-  ^"'»  &  S.  F.  R.  Co.  T.  Walker,  160 
P.  79. 

ZXT.  WEIGHT  AND  8UFFIOIEXOT. 

*»587  (Cal.App.)  Under  Code  Civ.  Proc.  » 
1832,  1958  1960,  the  law  does  not  require  S 
all  cas^s  direct  evidence  of  a  fact  in  dispute.— 
Arundell  t.  American  Oilfielda  Oo.,  160  P.  198. 


EXAMINATION. 

548-558;  Witnesses,  «8=»267-304.     ^^ 

EXCEPTIONS. 

See  Am>eal  and  Error,  «=»24Sk  274;    Vendor 
and  Purchaser,  ie=»28& 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «=>544,  545. 

I.  NATURE,  FORV,  ANS  OONTENT8  IN 
GUBNERAI.. 

€=»I6  (Or.)  A  bill  of  exceptions  consisting  of 
a.  verbatim  report  of  the  testimony  for  both 
parties  given  at  the  trial  in  the  circuit  court  is 
not  a  proper  bill.— Douglas  Creditors'  Aas'n  ». 
Hutohason.  160  P.  6^,.,,^^,  byTjOOglC 
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'    EXCESSIVE  DAMAGES. 

See  DamaKee,  <8=»131,  132. 

EXCHANGE  OF  PROPERTY. 

«=>8(4)  (Cal.)  In  wife's  action  in  ejectment, 
wherein  defendant  sought  specific  pertormanoe 
of  contract  made  by  her  husband  to  exchange 
her  land  for  defendant's,  evidence  held  insuffi- 
cient to  show  fraudulent  misrepresentations  by 
defendant  concerning  valne  of  his  property. — 
Scbader  t.  White,  160  P.  667. 

EXECUTION. 

See  Attachment;  Estoppel,  4=s>68;  Exemp- 
tions ;    Homestead. 

m.  ISSVANOE,    FOBM,    AND    BEQin> 
BITES  OF  WRIT. 

^=359  (Cal.)  The  only  way  in  which  a  judg- 
ment can  be  legally  enforced  is  through  the 
process  of  the  court  by  which  the  jadgment 
is  given. — Jameson  ▼.  Ghanslor-Canfield  Mid- 
way Oil  Co.,  160  P.  1066. 

V.    STAT,  QUA8HINO.VAOATIMO,  AMD 
RELIEF  AGAINST  EXECUTION. 

^9 171  (4)  (Or.)  The  owner  of  real  property 
ma^  restrain  sale  thereof  tmder  a  judgment 
against  a  third  party,  for  payment  of  which 
6wner  of  such  realty  is  not  liable. — lieblin  v. 
Breyman  Leather  Co.,  160  P.  1167. 

VH.   8AX.E. 

(A)  Manner,    Condact,   ValltHtr.  nB<  Con- 

AnnlnB  or  Vasntlnv. 

«S3222(2)  (Okl.)  Under  Rev.  Laws  1910,  f 
6166,  a  notice  of  sale  under  execution  publish- 
ed once  a  week  for  six  weeks  in  a  daily  edi- 
tion is  insufficient,  and  objection  to  confirma- 
tion of  the  sale  should  be  sustained. — Oherry 
T.  City  Nat  Bank,  160  P.  896. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Death,  4ss>81;  Descent  and  Distribution; 
Estoppel,  4=>81:  Judgment,  €=»793;  Jury, 
«=»19;  Principal  and  Surety,  «=>126;  Wills; 
Witnesses,  «=>14&-164. 

X.  ADMINISTBATION  IN  OENERAI.. 

«Es3(l)  (Wash.)  Since  by  Rem.  &  Bal.  Code, 
{  1366,  realty  descends  to  heirs  immediately 
on  death  of  the  ancestor,  it  need  not  be  in- 
«!hided  in  probate  proceedings,  unless  neces- 
sary, to  pay  debts,  and  an  heir  cannot  be  es- 
topped for  failure  to  object  to  its  omission  to 
claim  title  thereto. — Showalter  t.  Spangle,  160 
P.  1042. 

n.  APPOINTMENT.    QDAUFIOATION, 
AND   TEMITBE. 

«»I7(3)  (Cal.)  Under  Code  Civ.  Proc  ||  1860a, 

1366,  a  brother  of  decedent  named  as  beneficiary 
under  her  will  not  nominating  an  executor,  may 
be  appointed  administrator  with  will  annexed, 
as  against  surviving  husband  not  taking  any- 
thing under  the  will.— In  re  (Dock's  Estate,  160 
P.  553. 

•«=»20(7)  (Cal.)  In  a  proceeding  to  have  letters 
of  administration  granted  on  local  estate  of 
nonresident  decedent  at  instance  of  petitioning 
creditors,  it  is  only  necessary  to  make  a  prjma 
facie  showing  that  petitioners  are  creditors, 
question  of  validity  of  asserted  claim  being  one 
to  be  determined  on  appropriate  litigation  be- 
tween creditors  and  representatiYes  ot  estate.— 
In  re  Mnmford's  Estate,  160  P.  667. 

In  proceeding  by  attorneys  to  admit  to  pro- 
bate foreign  will  of  deceased  and  for  granting 
ot  letters  ot  administration  with  will  an- 
nexed on  ground  that  attorneys  were  creditors. 


evidence  h«ld  insnfBcient  to  establish  prima  fade 
the  indebtedness.- Id. 

<8=b29(2)  (Cal.)  Bill  by  one  heir  attacking  ap- 
pointment of  administrator  held  not  to  rev^ 
any  right  to  attack  that  appointment  collateral- 
ly.— Baiter  v.  Boege,  160  P.  1072. 
^^37(1)  (Or.)  Surety  of  former  administrator 
is  not  necessarily  disqualified  from  acting  as  ad- 
ministrator de  bonis  non  because  of  potential 
interest  which  may  thereafter  appear;  but  to 
justify  his  removal  something  more  should  ap- 
pear, as  court  cannot  presume  that  he  will  fail 
to  properly  administer.— In  re  Marks'  Estate, 
160  P.  540. 

ni.  ASSETS.  APPRAISAL,  AND  IN- 
VENTOBT. 

4s»72  (Kan.)  Where  the  probate  court  directed 
an  executor  to  correct  bis  inventory  by  omitting 
rent  wheat  claimed  by  the  widow,  the  executor 
was  not  estopped  from  claiming  the  wheat  as 
assets  by  partidpatini;  in  the  probate  court  pro- 
ceeding.—Afanert  T.  Annert,  160  P.  203. 

XV.  OOXXEOTXON  AND  ICANAOEMENT 

OF  ESTATE. 

(A)  In  General. 

^=76  (Or.)  County  courts  are  vested  with  a 
very  large  discretionary  power  over  the  conduct 
of  executors  and  administrators. — In  re  Marks' 
Estate,  160  P.  640. 

®=>85(6)  (Colo.)  In  a  proceeding  under  Rev. 
St.  1908,  t  7263,  wherein  an  heir  is  dted  for 
examination  as  to  moneys  in  his  hands  due  the 
estate,  the  court,  on  ascertaining  that  money 
has  been  concealed,  cannot  try  controverted 
questions  as  to  right  to  recover,  but  the  estate 
may  recover  in  a  separate  action.— Vick  Soy 
T.  Morgan,  160  P.  1080. 

«=>III(S)  (Wash.)  Where,  on  final  judgment 
after  affirmance  on  appeal  of  a  judgment  in  a 
will  contest,  the  court  refused  to  tax  costs 
against  the  unsuccessful  contestants,  the  exec- 
utrix could  not  charge  the  contestants  with 
fees  and  expenses  of  the  contest  proceedings 
in  her  final  accoimt— In  re  Brown's  Estate, 
160  P.  946. 

T.  AIXOWANOES  TO   SURVIVING 

WIFE,  HUSBAND,   OR 

OHIUDREN. 

«S=>l76(OaL)  Under  Code  Civ.  Proc.  H  1466, 
1466,  a  widow,  despite  agreement  with  deceased 
husband  that  pronts  of  separate  property  of 
each  should  be  considered  as  community  prop- 
erty and  fact  that  her  separate  property  was 
sufficient  for  her  maintenance,  held  entitled  to 
allowance  for  support  out  of  estate  of  deceased 
husband.— In  re  BHnch's  Estate.  160  P.  556. 
«S=>I8«  (Cal.)  Under  Code  Civ.  Proc.  {{  1466. 
1466,  a  widow  is  entitled  to  have  a  reasonable 
allowance  for  her  support  made  from  the  es- 
tate of  her  deceased  husband,  whether  it  be 
community  property  or  separate  estate  and  de- 
spite her  ownership  of  property  suffident  to 
maintain  bersdf.- In  re  Finch's  Estate,  160  P. 
566. 

Vm.  SAXES  AND  OONVETANOES  UN. 
DER  ORDER  OF  COURT. 
(B)  Appllcntlon  an*  Order. 

€=»337  (Or.)  By, publication  of  citation  to  part 
of  parties  interested  and  personal  service  as  to 
others,  county  court  acquired  jurisdiction  to  de- 
dde  upon  administrator's  application  for  an 
order  to  «ell  realty.— In  re  Blarks'  Estate,  160 
P.  640. 

<3=>348  (Or.)  Under  L.  O.  L.  i  69,  petitioners 
seeking  vacation  of  order  for  administrator'^ 
sale  of  realty  would  be  denied  relief  for  failure 
to  file  their  answer  with  their  petition. — In  re 
Marks'  Estate,  160  P.  640. 
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4=»358(4)  (Or)  In  absence  of  any  direct  statn- 
tory  provision  for  setting  aside  an  order  for 
an'  administrator's  sale  of  realty,  the  discretion 
of  the  court  therein  under  L.  O.  L.  1 103,  is  not 
reviewable  except  for  an  abuse  of  discretion. 
—In  re  Marks'  Estate,  160  P.  540. 

X.  AOXZOMS. 

9=3431(3)  (Utah)  A  mortgagee  whose  mortgage 
was  executed  by  an  executor  under  order  of 
court  need  not  show  compliance  with  Comp. 
St.  1907,  {  3858,  for  the  statute  appUes  only  to 
presentation  of  claims  arising  out  of  transac- 
tions with  deceased,  aud  not  to  claims  based  on 
transactions  with  an  executor. — Martin  v.  Sax- 
ton,  160  P.  441. 

4=9449  (Kan.)  Where  trial  amendment  was 
allowed  to  the  petition  to  allege  that  no  admin- 
istrator bad  been  appointed,  proof  of  that  fact 
was  rendered  competent— VVhite  v.  City  of 
Konner  iSprings,  100  P.  UKU. 

XI.   ACCOUNTINO  AHI)  SETTLEMIiKT. 
(C)   Cbarares   and   Credits. 

$=»48l  (Kan.)  In  accounting  in  probate  court, 
administratrix  is  not  absolutely  entitled  to 
credit  for  payment  of  judgment,  and  the  court 
may  determine  whether  suit  was  diligently  de- 
fended, or  prudently  compromised,  or  whether 
she  subjected  herself  thereto  by  negligence, 
fraud,  or  collusion.— Sarbach  t.  Fidelity  &  De- 
posit Co.  of  Maryland,  160  P.  m>. 

(B)   Statlnv,  flettlinir.  Opening,  and   Re- 
▼tew, 

4=»509(4)  (Or.)  Parties  interested  in  an  estate 
may  surcharge  an  administrator's  final  account, 
if  he  fails  to  reduce  its  choses  in  action  to 
possession. — In  re  Marks'  Bstate,  160  P.  540. 

Xm.  UABIUTIES  ON  ABMINISTRA- 
TION  BONDS. 

9=>528(5}  (Or.)  If  an  administrator  owes  the 
estate,  his  debt  will  be  reckoned  as  so  much 
money  on  hand  for  which  his  sureties  will  be 
liable.— In  re  Marks'  Estate,  100  P.  540. 

EXEMPTIONS. 

See  Homestead;    Sheriffs  and  OonstablM,  <=» 
129;    Taxation,  «=»191-218. 

n.  TRANSFER  OR  INOHMBRANOB 
OF  EXEMPT  PROPERTT. 

4=>88  (Okl.)  The  sale  of  personalty,  exempt 
from  execntion  or  liens,  does  not  render  it  sub- 
ject to  attachment  in  an  action  on  an  unsecur- 
ed claim  against  the  vendor. — Cook  v.  Carter, 
160  P.  877. 

XV.  PROTECTION  AND  ENFORCE- 
MENT  OF  RIGHTS. 

«=>II4  (OU.)  It  is  not  the  duty  of  an  officer 
levying  a  writ  to  select  and  set  apart  the  prop- 
erty exempt  to  the  judgment  debtor  or  his  fiun- 
ily.— Sale  v.  Shlpp,  160  P.  602. 
«=>II6  (Okl.)  Where  the  wife  of  defendant  in 
attachment  desires  to  claim  property  as  ex- 
empt to  the  family,  she  should  inform  the  officer 
holding  the  process  of  the  particular  property 
claim^.— Sale  v.  Shipp,  160  P.  602. 

EXHIBITS. 

See  Pleading,  «=9307,  810. 

EXPERT  TESTIMONY. 

See  Evidence,  «s9509-558. 

EXPLOSIVES. 

See  Burglary,  ^soB. 

9=38  (Okl.)  Leaving  cans  with  small  quantities 
of  powder  where  infants  had  access  to  them  !• 


the  proximate  canse  of  iAjury  to  a  diUd,  though 
the  immediate  cause  was  the  striking  of  a  match 
by  a  companion  of  the  child.— Folsom-Mortia 
Coal  Mining  Co.  v.  De  York,  160  P.  64. 

EXPRESS  TRUSTS. 

See  TruBts,  ®s»l-44. 

FACTORIES. 

See  Master  and  Servant,  9=»361. 

FALSE  IMPRISONMENT. 

See  Dismissal  and  Nonsuit,  9=>26;    Limitation 
of  Acticms,  <S=!>55,  118,  119;   Torts,  «=922. 

I.   Cinz.  ZJABIXJTY. 

(A)  Aeta  Constltntlaic  False  IiaprisoBBient 

and  Llabllltr  Therefor. 

9=>3  (Or.)  Where  a  conutlaint  charged  that 
defendants  caused  plaintin  s  inprisonment  un- 
der an  execution  order  unlawfully  issued  by 
the  defendant  clerk  of  court  without  authority, 
directing  the  sheriff  to  arrest  and  imprison  him, 
the  gist  of  the  action  is  false  impriaonment, 
and  not  malicious  prosecution,— Lcuie  v.  Ball, 
160  P.  144. 

9=37(6)  (Colo.)  Where  a  person  has  pleaded 
guilty  or  has  been  convicted  of  a  criminal 
charge  or  violation  of  municipal  ordinance,  he 
cannot  recover  for  false  imprisonment. — ^Hush- 
aw  V.  Dunn,  160  P.  1037. 

(B)  Aotlona. 

9=»20(1)  (Or.)  A  complaint  for  false  impriaon- 
ment,  which  alleged  that  defendanta  caused 
plaintiff  to  be  imprisoned  under  an  executi<Hi 
order  issued  by  the  defendant  derk  of  court 
without  legal  authority,  held  sufficient,  although 
it  did  not  aver  want  of  probable  cause. — Lane 
V.  Ball,  160  P.  144. 

«=>36  (Cal-App.)  Verdict  of  $2,600  to  a  wo- 
man in  good  health,  who  was  assaulted  and 
placed  in  a  wagon  with  caged  inclosnre,  to 
force  payment  for  C.  O.  D.  package,  and  there- 
by humiliated,  excited,  and  nervously  shocked, 
with  serious  damage  to  her  health,  was  not 
excessive.— BifFel  v.  lietts,  160  P.  846. 

FALSE  PERSONATION. 

See  Diamissal  and  Nonsuit. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See   Commerce,   9s»27;    Master  and  Servant^ 
<S=>111,  204,  260^,  266,  28& 

FEES. 

See  Attorney  and  Client,  9=»  143-183;    Cham- 

?erty  and  Maintenance,  9=>5;   Counties,  9=> 
8;    Divorce,  9s>222;    Intoxicating  Liquors, 
<3=>96. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  <8s>170, 177,  216,  279. 

FILING. 

See   Appeal  and    Error,    ®=>7T3;    Mechanic^ 
Liens,  iS=>132. 

FINAL  JUDGMENTS  AND  DECREES. 

See  Appeal  and  Error,  9=379,  82. 

FINDINGS. 

See   Appeal   and    Error,    9=31000-1016,   1122; 
Criminal  Law.  9=»U68,  "^\^005 Ic 
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FISH. 

See  Game. 

«=8  (Cal.App.)  Under  Const,  art.  4.  i  25%, 
art  11,  §  11,  St  1911,  p.  425,  St  1915,  p.  589, 
Penal  Code,  $  628f,  enacted  by  St  1915,  p. 
112,  held  that  ordinance  of  county  board  of 
-auperviaors  making  it  a  misdemeanor  to  ship 
or  transport  crabs  or  clams  taken  in  the  county 
to  points  outside  the  county  was  void. — ti 
parte  Cencinino,  160  P.  167. 

Fish  and  game  constitute  the  property  of  the 
people  of  the  state  in  their  collective  capacity, 
and  the  regulation  of  their  pursuit  is  within 
the  police  power. — W. 

$=»IS  (Mont.)  In  trial  for  nnlawfully  taking 
fish  from  a  stream,  prohibited  by  Laws  191S, 
c.  70,  S  2,  evidence  that  accused  deposited  in 
a  river  fishberries  ground  up  with  meat  which 
were  eaten  by  the  fish  and  at  least  one  fish 
so  stupefied  was  taken  by  accused  from  the 
river,  was  sufiScient. — State  ▼.  Russell,  160  P. 

FLOWAGE. 

See  Waters  and  Water  Courses,  «=3l71. 

FOOD. 

See  Sales,  <8=s274. 

Q=>25  (Wash.)  In  action  for  injuries  from  un- 
wholesome food  purchased  for  immediate  con- 
sumption, it  is  not  necessary  to  aver  in  terms 
existence  of  relation  casting  duty  on  vendor, 
or  that  he  knew  of  the  injurious  quality  of 
the  food.— Flessher  t.  Garstens  PacKing  Ca, 
160  P.  14. 

In  an  action  for  injuries  from  unwholesome 
meat  sold  to  plaintifiE  for  immediate  consump- 
tion, evidence  held  to  present  a  question  for 
the  jury  as  to  the  unwholesomeness  of  the  meat 
and  whether  it  caused  plaintitPs  sickness. — Id. 

Where  meat  sold  for  immedlatie  consumption 
was  in  fact  unwholesome  and  caused  the  pur- 
chaser's sickneEs,  scienter  on  the  part  of  the 
dealer  is  presumed  as  a  matter  of  law,  especial- 
ly where  the  vendor  is  not  only  the  dealer,  but 
also  the  manufacturer. — Id. 

FORECLOSURE. 

See  (battel  Mortgagee,  «=>256-278;  Mort- 
gages, 4s»401-474. 

FOREIGN  CORPORATIONS. 

See  Building  and  Loan  Associations. 

FOREIGN  JUDGMENTS. 

See  Judgment  «=»938. 

FOREIGN  LAWS. 

See  Evidence,  <8=>35,  80;   Statutes,  •8»22a. 

FORFEITURES. 

See  Bail,  «=>77-89:  Insurance,  «=s310-400; 
Mines  and  Minerals,  «s>78,  79;  Sales,  «=» 
4T7,  479. 

FORMER  JEOPARDY. 

See  Criminal  Lew,  «s>lSl-295. 

FRAUD. 

See  Bills  and  Notes,  (S=;3373;  Contracts,  «=» 
94 ;  District  and  Prosecuting  Attorneys,  ®=> 
10;  Exchange  of  Property ;  B^rauds,  Statute 
of;  Fraudulent  Conveyances;  Judgment,  ®=» 
443;  Limitation,  of  Actions,  <S=>100;  Man- 
damiiR.   <©=»172;    Mortgages,   ®=>78;    Plead- 


ing, «=>8;    Public  Lands,  «=sl5S%;    Sales, 
9=>38;    Vendor  and  Purchaser,  d=>l22. 

X.  DECEPTION   OONSTETITTINO 

FRAUD  AND  r.T ABILITY 

THEBEFOB. 

(S=>9  (Okl.)  To  constitute  actionable  fraud 
there  must  be  false  material  misrepresentation, 
made  knowingly  or  recklessly,  with  intent  that 
it  be  acted  upon,  and  which  is  acted  on  to  the 
injury  of  the  party.— Wingate  v.  Bender,  160  P. 
614. 

4=a>ll(l)  (Okl.)  An  assignee  of  a  leasehold 
cannot  predicate  fraud  on  representations  of 
his  assignor,  constituting  mere  expressions  of 
opinion,  especially  where  he  personally  views 
the  premises  and  makes  independent  inquiry 
relative  thereto.— Clift  v.  Hart,  160  P.  912. 
®=>I3(2)  (Okl.)  A  party  is  guilty  of  deceit  un- 
der Rev.  Laws  1910,  ^  903,  905,  993,  and  904, 
where  he  induces  another  to  enter  into  a  con- 
tract by  a  positive  material  assertion  which  is 
false,  tnouzh  the  party  making  it  believed  it  to 
be  true.— Kelly  v.  Robertson,  160- P.  46. 
€=>I3(3)  (OkL)  A  party  is  guilty  of  deceit  un- 
der Rev.  Laws  1910,  §§  903,  905,  993,  and  994, 
where  he  induces  another  to  enter  into  a  con- 
tract by  a  positive  material  assertion  not  war- 
ranted by  his  information. — Kelly  v.  Robertson, 
160  P.  46. 

iS=»23  (Okl.)  A  vendee  in  exchange  of  property 
has  a  right  to  act  on  the  positive  representa- 
tions of  material  facts  made  by  a  vendor, 
though  means  of  knowledge  were  open  to  him. 
—Kelly  V.  Robertson,  160  P.  46. 

n.  ACTIONS. 

(C)  BTldemoe. 

4=9SS  (Idaho)  While  the  purchaser  of  realty 
may  rely  on  representations  by  the  vendor  as 
to  boundary  lines,  it  is  not  error  to  admit  evi- 
dence that  it  is  customary  for  timber  cruisers 
ta  definitely  locate  the  boundaries  and  that  it 
would  be  easy  to  do  so,  as  affecting  the  prob- 
ability of  the  testimony  as  to  the  represepta- 
tions.— Taylor  v.  Lytle,  160  P.  942. 
^=»58(1)  (Okl.)  Circum.ntnnces  altogether  in- 
conclusive, separately  considered,  may  by  their 
number  and  joint  operation,  especially  when 
corroborated  by  moral  coincidences,  constitute 
conclusive  proof  of  fraud. — Wingate  v.  Render, 
160  P.  614. 

«s>58(l)  (Okl.)  Fraud,  though  in  equity  it 
may  be  inferred  from  circumstances,  must  be 
shown  and  brought  home  to  the  opposite  party 
by  clear  and  convincing  proof. — Ely  Walker 
Dry  Goods  Co.  v.  Smith,  160  P.  888. 

(D)  Damasea. 

4=»59(1)  (Wash.)  In  an  action  for  damages  for 
false  representations  as  to  the  value  of  land 
for  which  plaintiff  traded  his  equity  in  certain 
lots,  the  measure  of  damage  was  the  actual  loss 
sustained,  measured  by  value  of  plaintiff's  in- 
terest therein.— Bouckaert  v.  Burwell  &  Mor- 
ford,  160  P.  7. 

®=»59(3)  (Colo.)  In  action  for  damages  from 
misrepresentations  as  to  value  of  premises  pur- 
chased, plaintiff's  measure  of  damages  is  dif- 
ference between  contract  price  and  rea.^snnable 
market  value  of  land. — Walker  v.  MacMillan, 
160  P.  1062. 

FRAUDS,  STATUTE  OF. 

See  Appeal  and  Error,  ®=»173;    Brokers,  *=» 
43. 

m.  PROMISES   TO   ANSWER   FOR 

DEBT.  DEFAULT,  OB  MISOAB- 

BIAOE  OF  ANOTHEB. 

^=^32  (Cal.App.)  Where  a  storekeeper  releas- 
ed  a  subcontractor  on   bis  Indebtedness,   upon 


For  casei  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  same 


topis  and  KBT-NUMBBB ) QQ IC 


Trmmdm,  StutBto  of 


160  PACIFIC  BEPORTBB 


'12U 


,  the  contractor's  assuming  his  bill,  and  tlierc 
after  looked  only  to  the  contractor,  agreeing, 
OS  consideration  of  such  assumption,  to  fur- 
nish the  subcontractor  necessary  supplies  for 
the  work,  this  was  a  novation,  excepted  from 
the  statute  of  frauds  by  Civ.  Code,  {  2794, 
subd.  8.— Baxter  ▼.  Chico  Const.  Ca,  160  P. 
1084. 

VI.   REAX.  PBOPEBTT  AND  ESTATES 
AND  INTERESTS  THEREIN. 

®=s58(l)  (Or.)  In  aji  action  for  rent  on  five- 
year  lease,  where  defendant  sought  to  recoup 
damages  from  false  representation  of  plaintiff 
that  another  party  desired  the  lease  at  a  high- 
er price,  inducing  defendant  to  execute  the 
lease  at  such  higher  price,  the  oral  negotia- 
tions of  the  parties  concerning  the  lease  were 
inadmissible  under  statute  of  frauds  (L.  O.  Li. 
I  808).— Caples  ▼.  Morgan,  160  P.  1154. 
$=>74(3)  (Wash.)  A  parol  agreement  contem- 
poraneous with  indorsement  of  a  secured  note, 
to  be  bound  by  a  previous  agreement  that  a 
deed  to  land  wouXd  be  accepted  in  full  pay- 
ment held  void  under  statute  of  frauds.— fi- 
delity Nat  Bank  of  Spokane  t.  Bosea,  160 
P.  060. 

Vm.   REQUISITES  ANI>  STTFFIOIEMCT 
OF  WRITING. 

«=»I08(4)  (Cal.)  A  deed,  deposited  with  a  third 
person  for  delivery  to  grantees  upon  their  pay- 
ment of  the  price  for  the  land,  which  recited 
consideration  of  $10,  was  not  a  memorandum 
of  the  grantor's  oral  contract  to  sell  for  $3,000 
sufficient  to  satisfy  statute  of  frauds.— Holland 
V.   McCarthy,    160   P.   1069. 

«=»Iie'5)  (Cal.)  By  Civ.  Code,  {  1624,  suod. 
6,  agent's  authority  to  make  contract  to  sell 
his  principal's  land  is  not  valid,  unless  in  writ- 
ing and  signed  by  principal.— Holland  ▼.  Mc- 
Carthy, 160  P.  1069. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

i8=»l29(3)  (Wash.)  Building  np  the  good  will  of 
a  leased  hotel  is  not  such  permanent  improve- 
ment of  the  freehold  by  the  lessee  as  will  remove 
his  lease,  invalid  because  not  acknowledged, 
from  the  operation  of  the  statute  of  frauds. — 
Grubb  V.  House,  160  P.  421. 

4=3 1 30(1)  (Wash.)  Where  several  stipulations 
of  single  contract  are  so  interdependent  that 
parties  cannot  reasonably  be  considered  to 
have  contracted  but  with  a  view  to  perform- 
ance of  the  contract  as  a  whole,  and  Any  part 
of  contract  violates  statute  of  frauds,  there 
can  be  no  recovery  on  any  part  of  contract, 
though  it  is  otherwise  where  contract  is  divis- 
ible.—Godefroy  V.  Hupp,  160  P.  1056. 
<S=9l39(2}  (Kan.)  Where  plaintiff  pleaded  oral 
antenuptial  agreement  to  marry  and  care  for 
husband,  she  to  have  his  property  if  she  sur- 
vived, and  the  proof  failed  to  show  any  agree- 
ment for  care  except  as  implied  from  the  mar- 
riage, the  marriage  and  care  for  him  while  he 
lived  did  not  remove  operation  of  statute  of 
frauds.— Breen  v.  Davis,  160  P.  097. 

Z.  PISADINO,  EVIDENCE,  TRIAX, 
AND  REVIEW. 

^=»I53  (Okl.)  A  general  denial  raises  the  ques- 
tion of  the  statute  of  frauds.— Bender  v.  Lillard, 
160  P.  705. 

<S=»IS7  (OkL)  Under  Rev.  Laws  1910,  (  041, 
invalidity  of  oral  promise  to  answer  for  the 
debt  of  another  is  waived  where  oral  evidence 
thereof  is  admitted  without  objection  and  the 
statute  is  not  interposed  as  a  defense. — Ham 
V.  PatterMMt,  160  P.  924. 


FRAUDULENT  CONVEYANCES. 

L  TRANSFERS  AND  TRANSACTIONS 

nrvAiJD. 

(B)  Ratare  and  Form  o<  Tranafer. 

*=>27  (Wash.)  A  mortgage  by  defendant  Mi 
fraudulent  as  to  a  creditor.— Union  SecniitiM 
Go.  T.  Smith,  160  P.  804. 

(O)  Propertr  «n*  Rl^lita  TranalerreA. 

«»43(1)  (Okl.)  A  debtor  in  disposing  of  prop- 
erty can  commit  a  fraud  on  creditors  only  bf 
disposing  of  such  property  as  the  creditor  has 
a  legal  right  to  look  to  for  his  pay.— Cook  v. 
Carter,  IW  P.  877. 

*=947  (Utah)  The  property  and  appliances  of 
one  engaged  in  shoe  repairing  held  not  to  con- 
stitute a  stodc  of  merchandise  within  the  Bulk 
Sales  Act  Comp.  Laws  1907,  |  2063x.— Swan- 
son  V.  De  Vine,  160  P.  872. 

m.  BEMEDXES  OF  CREDITORS  AND 
PURCHASERS. 
\0)  EiTidenoe. 
«=s>273  (N.M.)  To  show  invalidity  of  convey- 
ance attacked  as  fraudulent  jCraudulent  intent  Ot 
grantor  must  be  shown. — Ward  v.  Buchanan, 
160  P.  866. 

^»282  (N.M.)  To  show  invalidity  of  convey- 
ance attacked  as  fraudulent,  fraudulent  intent 
of  grantor  and  knowledge  thereof  and  partici- 
pation therein  by  grantee  must  l>e  shown. — 
Ward  V.  Buchanan,  160  P.  856. 
«=30l(l)  (N.M.)  Grantee's  knowledge  of 
fraudulent  intent  of  grantor  may  be  shown 
by  circumstances.— Ward  v.  Buchanan,  160  P. 
356. 

GAME. 

See  Fish. 

4=>3'/2  (Cal.App.)  Fish  and  game  eonatitate 
ttie  property  of  the  people  of  the  state  in  their 
collective  capacity,  and  the  regulation  of  their 
pursuit  is  within  the  police  power. — Ex  parte 
Cencinino,  160  P.  167. 

GARBAGE  DISPOSAL  PUNTS. 

See  Eminent  Domain,  «=>2,  271,  203. 

GARNISHMENT. 

See  Attachment;    Evidence,  9=3354;    JTuaticea 
of  the  Peace,  «b>87. 

vm.   CLAIMS  BT  THIRD  PERSONS. 

€=>203  (Wash.)  If  a  garnished  bank  account 
includes  proceeds  of  insurance  on  intervener's 
property,  the  fact  that  intervener  did  not  know 
until  after  loss  of  her  property  while  in  de- 
fendant's possession  that  defendant  had  insured 
the  property  for  her  benefit,  or  that  she  did 
ndt  pay  premiums,  is  immaterial.— Chase  tc 
Baker  Co.  v.  Olmsted,  160  P.  952. 
®=>2I8  (Wash.)  Where  intervener  claimed  title 
to  portion  of  defendant's  bank  account  garnish- 
ed by  plaintiff,  as  proceeds  of  insurance  paid  de- 
fendant on  account  of  property  belonging  to 
intervener,  and  destroyed  by  fire  while  in  de- 
fendant's possession,  evidence  held  sufficient  to 
to  sustain  a  finding  that  proper^  was  separate 
propertT  of  intervener. — Ohaae  a  Baker  Co.  T. 


lertT 
sted. 


Ohnsted,  MO  P.  952. 

GAS. 

See  Mandamus,  9s»8. 

GIFTS. 

See  Cbnrities;  Husband  and  WIf^  «=9MH« 

X.  INTER  VIVOS. 

4^6  (Okl.)  A   married    man   may   during  his 
lifetime  give  away  his  separate  property,  and 
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anch  gift  iriU  be  talid  afeainat  Ua  \iriddw,  where 
8he  is  not  a  creditor  within  the  statute  against 
fraudulent  oonvwance. — Qairioon  t.  Spencer, 
160  P.  493. 

^9 1 8(1)  (GaL)  Where  owner  of  land,  to  effect 
sift  of  money,  made  deed  to  land  and  deposited 
It  with  her  prospective  donee  under  instmc- 
tiona  to  deliver  to  granteee  only  upon  payment 
of  $3,000  for  the  land,  which  donee  should 
keep,  previously  to  payment  or  tender  by  gra»- 
tees,  no  right  vested  in  donee  to  the  money. 
—Holland  v.  McCarthy.  160  P.  1069. 
«=>I8(1)  (Okl.)  A  gift  of  chattels  is  valid  aa  an 
executed  giiCt  by  deed  alone  without  actual  de- 
livery.—Garrison  V.  Spencer,  160  P.  403. 
^s>45  (Colo.)  In  an  action  to  recover  money 
alleged  to  have  been  loaned  by  plaintiff  to  de- 
fendant, where  defendant  admitted  ownership 
of  property  bat  pleaded  general  denial  to  every 
other  allegation,  fc«M,  that  defendant  could  in- 
troduce evidence  to  show  that  defendant  advanc- 
ed the  money  as  a  gift^not  being  confession  and 
avoidance.- Payne  v.  Williams,  160  P.  196. 
^347(1)  (C!olo.)  In  an  action  to  recover  money 
alleged  to  have  been  loaned  by  plaintiff  to  de- 
fendant under  an  oral  contract,  and  claimed 
by  defendant  to  have  been  a  gift,  the  bnrden 
held  on  plaintiff  to  prove  the  alleged  oral  agree- 
ment to  repay.— Payne  v.  Williams,  160  P.  196. 
«=>49(4)  (Nev.)  Evidence  in  a  suit  to  quiet  ti- 
tle to  land  occupied  bv  a  joss  house,  held  to 
show  a  gift  of  such  land  to  a  joss  house  society. 
— Sn  Lee  v.  Peck,  160  P.  18. 

XL  OAimA  MORTIS. 

4=360  (Cal.)  That  the  donor,  who  at  the  time 
was  suffering  intensely  and  in  his  last  illness, 
did  not  use  elaborate  words  indicating  a  gift, 
cannot    be    construed    as    against    a    claim    to 

fift  causa  mortis.— Mellor  v.  Bank  of  Willows, 
60  P.  667. 
4ss>66(2)  (CaL)  l%e  intention  to  give  need  not 
be  manifested  solely  by  the  particular  words  of 
the  donor,  bat  they  need  only  be  susceptible 
of  that  meaning,  and  the  words:  "Here  are 
the  certificates  of  deposit  Take  them  to  C.  and 
they  will  be  all  right" — are  sufficient  to  cre- 
ate a  gift  causa  mortis. — Mellor  v.  Bank  of  Wil- 
lows, 160  P.  S67. 

The  mere  fact  that  certificates  of  deposit  al- 
leged to  be  a  subject  of  a  gift  causa  mortia  were 
not  indorsed  would  not  defeat  the  gift  or  raise  a 
presumption  against  the  validity  of  the  transfer, 
where  at  the  time  of  the  gift  the  donor  was 
suffering  intensely  from  his  fatal  illness. — Id. 
<=»8S  (Cal.)  It  is  a  question  for  the  jury 
whether  a  gift  is  one  causa  mortia.^MeUor  v. 
Bank  of  Willows,  160  P.  667. 

GOOD  FAITH. 

See  Monidpal  Clorporationa,  4=9941. 

GRAND  JURY. 

See  Indictntent  and  Information. 


GRANTS. 


See  Public  Lands. 

GUARANTY. 

See  Indemnity. 

GUARDIAN  AND  WARD. 

See  Inaaae  Persons,  ^esSO. 

nX.  CVSTOOT  AHD  CABE  OF  WARD*! 
PERSON  AND  ESTATE. 

^^56  (OkL)  Where  the  guardian  of  a  minor 
takes  notes  with  personal  security  without  au- 
thority from  the  county  court,  and  without 
approval  of  the  loan   made,  a   tender   of  the 


notes  in  aettlaiient  with  his  successor,  who 
refuses  them  and  institutee  suit,  is  insufficient. 
— CabeU  v.  McLiah,  160  P.  692. 

XV.  SAr.ES  AND  OOITVETANOES  UN- 
DER ORDER  OF  COURT. 

4C390  (Okl.)  The  county  court  can  acquire  no 
jurisdiction  under  Laws  1^)6,  c.  1,  as  amend- 
ed by  Laws  1001,  c  1,  aa  amended  l)y  Laws 
1906,  c  12,  and  under  Act  Cong.  May  27, 1908, 
to  determine  whether  allotted  lauds  of  Cherokee 
Indian  minor  of  one^ighth  Indian  blood  should 
be  mortgaged  to  pay  exiating  claim;  and  an 
order,  authorising  such  mortgage,  and  the  mort- 
gage itself  are  void  and  subject  to  collateral 
attack  without  proof  of  fraud. — Roth  v.  Union 
Nat.  Bank  of  Bartlesville,  160  P.  BOS. 

Where  a  guardian's  application  for  authority 
to  mortgage  allotted  lands  of  Cherokee  Indian 
minor  under  Kev.  Laws  1910,  §  6364,  shows  the 
total  indebtedness  of  the  estate,  a  judgment, 
authorizing  mortgage  for  a  greater  sum,  and 
the  mortgage  in  pursuance  thereof,  is  void  and 
subject  to  collateral  attack  without  proof  of 
fraud. — ^Id. 

An  order,  authorizing  a  guardian  to  inortgage 
his  ward's  estate  to  pay  existing  indebte(mess 
to  which  it  is  liable,  under  Rev.  Laws  1910,  { 
6364,  made  on  the  same  day  that  application 
thereof  was  filed  and  without  notice,  though 
irregular,  is  not  void,  and  is  not  subject  to 
collateral  attack  without  proof  of  fraud.— Id. 

Wh'ere  a  guardian  applies,  under  Rev.  Laws 
1910,  i  6864,  for  authority  to  mortgage  his 
ward's  estate,  an  order,  granting  the  applica- 
tion, but  erroneously  describing  the  land,  may 
be  corrected  nunc  pro  tunc  two  years  later.- Id. 
<3=>l05a)  (OkL)  Under  Rev.  Laws  1010,  { 
4696,  in  a  suit  to  set  aside  a  conveyance  of  a 
guardian,  it  was  not  error  to  make  parties  de- 
fendant the  attorneys  of  the  guardian  who 
received  a  portion  of  the  price.— Brook  v.  Wertz, 
160  P.  903. 

4=»I09  (Okl.)  Where  a  purchaser  in  ^ood  faith 
at  a  void  guardian's  sale  pays  the  price  to  the 
guardian,  the  guardian  holds  it  in  trugt  for 
the  purchaser,  and  when  the  title  fails  he 
must  refnnd  the  money,  and  party  receiving;  it 
with  knowledge  of  the  trust  acquires  no  title 
against  the  true  owner.- Brook  v.  Werts,  100 
P.  003. 

9=>l  13  (OkL)  A  guardian,  who  has  executed  an 
oil  and  gas  lease  nnder  the  order  and  with  the 
approval  of  the  county  court,  cannot  modify 
the  terms  of  the  lease  without  the  approval  of 
the  court.— Ardizzonne  v.  Archer,  160  P.  446. 

Vin.  XXABII.mE8  ON  OVARDIAN- 
SBXP  BONDS. 

4=>I80  (Okl.)  Where  the  county  court  finds  a 
guardian  indebted  to  his  ward  and  directs 
payment,  and  directs  a  newly  appointed  .guard- 
ian to  bring  suit  against  the  former  guardian 
and  his  bondsmen,  the  judgment  in  such  suit  is 
binding  on  the  guardian  and  his  sureties,  and 
cannot  be  collaterally  attacked  when  no  ap- 
peal has  been  taken.— Cabell  v.  McLish,  160 
P.  692. 

HABEAS  CORPUS. 

X.  NATURE  AND  GROUNDS  OF 
BEMEDT. 

4=926  (Colo.)  The  fticts  in  an  action  against 
petitioner  for  slander  not  being  sufficient  to  au- 
thorize writ  of  ne  exeat,  as  an  exception  to  the 
rule  that  it  is  a  mesne  process  of  equity,  which 
writ  has  not  been  enlarged  under  Code  Civ. 
Proc.  I  469,  petitioner  held  entitled  to  discharge 
from  custody  under  such  writ,  nnder  the  habeas 
corpus  act  (chapter  LXI,  C3olo.  St.  Ann.).— In 
re  Nash,  160  P.  189. 

<S=»30(2)  (Mont.)  Under  Rev.  Codes,  |{  9203, 
9204,  relative  to  proceedings  on  demurrer  to 
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information,  defendant  in  felony  case  held  not 
entitled  to  release  from  cnatody  on  habeag  cor- 
pus for  irregularities  in  the  procedure  below 
on  demurrer  to  the  information. — Ex  parte 
Palm,  160  P.  348;   Ex  parte  Hill,  Id.  849. 

n.  JXTRISDIOTION.    PBOOEEOINOS* 
AND  REI.IEF. 

«=949  (Kan.)  The  constitutionality  of  Gen.  St. 
1»09.  i  6640  (Code  Or.  Proc.  g  66),  authorizing 
prosecution  of  a  bigamist  in  the  county  where 
he  may  be  apprehended,  cannot  be  raised  in 
habeas  corpus  by  one  who  has  pleaded  guilty 
in  the  district  court  of  the  county  in  which  he 
was  apprehended. — Ex  parte  Mote,  160  P.  223. 
<8=»99(1)  (Mont.)  Under  the  facts,  held,  the 
proceedings  for  trial  of  a  juvenile  delinquent 
under  Act  March  7,  1911  (I>aw8  1911,  c.  122), 
were  invalid,  and  afforded  no  justification  for 
retention  of  the  child,  against  habeas  corpus. 
—In  re  Satterthwaite,  160  P.  346. 

HANDWRITING. 

See  Witnesses,  9=3l64. 

HARBORS. 

See  Navigable  Waters,  9=314. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  & 
inal  liw.  «=9ll65-1173 


»1032-10T2;    Crim- 


HEALTH. 

See  Food. 

HEARSAY  EVIDENCE. 

See  Oriminal  Law,  iS=9419,  42a 

HEIRS. 

See  Descent  and  Distribution;   Escheat 

HIGH  SCHOOLS. 

See  Schools  and  School  Districts,  «s»42,  110. 

HIGHWAYS. 

See  Bridges;  Contracts,  <S;=>183,  184:  Munici- 
pal Corporations,  ®=3703-7()6;  Uailroads, 
«=»324,  348 ;    Street  Railroads. 

I.  ESTABLISHMENT,  ALTERATION, 

AND  DISCONTINUANCE. 

(B)  BBtabllsiimeat    by    Statnte    or    8ta.t«- 

tory  Proceedinva. 

«=>4S  (Kan.)  Under  Gen.  St  1909,  |  2254,  a 
statutory  survey  of  a  section  line  is  not  con- 
clusive on  the  state  in  an  action  to  determine 
position  of  highway  established  thereon.— State 
V.  Manny,  160  P.  1014. 

In  action  to  determine  position  of  highway 
along  section  line,  evidence  held  to  make  true 
location  a  question  of  fact  for  the  trial  court 
—Id. 

«=>47  (Kan.)  I^ws  1887.  c.  215,  declaring  a 
section  line  a  highway  (30  feet  wide,  road  be- 
ing already  in  use  under  proceedings  establish- 
ing it  as  a  highway  40  feet  wide,  but  traveled 
over  a  width  of  60  feet,  created  a  60-foot  high- 
way without  further  order  of  the  road  overseer. 
—State  V.  Manny,  160  P.  1014. 

IV.   TAXES,   ASSESSMENTS,   AND 
WORK  ON  HIGHWAYS. 

<8=>I27(1)  (Idaho)  Under  Rev.  Codes,  §  882, 
it  is  the  mandatory  duty  of  county  commis- 
sioners to  levy  a  property  road  tax  to  be  paid 
into  the  county  road  fund,  and  under  I.aw8 
1913,  c.  58,  S  09,  they  must  levy  annually  a 
tax  for  general  county  purposes,  and  also  a 
tax  for  general  road  purposes  not  exceeding 
25  cents  on  each  $100.— Potlatch  Lumber  Co. 


V.  Board  of  Coin'ra  of  Latab  Comity,  160  P. 

266. 

County  commissioners  in  making  a  general 
levy  for  road  purposes  need  not  consider  peti- 
tions for  special  levies  under  Laws  191S,  c: 
153,  i  901.— Id. 

«s>l27(2)  (Idaho)  Under  Bev.  Codes,  {  896, 
as  amended  by  Laws  1911,  c  60,  where  coun- 
ty commissioners  use  their  best  judgment  in 
making  annual  estimate  of  probable  amonnt 
necessary  for  general  road  purposes,  their  ac- 
tion is  not  subject  to  review  on  citation  to 
show  cause  why  they  shduld  not  be  punished 
for  contempt  in  not  complying  with  prerions 
mandate  of  Supreme  Court — Potiatcn  Lum- 
ber Go.  V.  Board  of  Gom'rs  of  Latah  County, 
160  P.  260. 

Evidence  in  contempt  proceedings  against 
county  commissioners  for  violation  of  writ  of 
mandate  to  fix  levy  for  general  road  purposes 
held  to  show  that  board  used  their  best  judg- 
ment and  did  not  willfully  disobey  such  man- 
date.—Id. 

<Ss»l30  (Idaho)  BeV.  Ck>des,  {  882,  subd.  6, 
requires  at  least  25  per  cent  of  fund  collected 
in  any  road  district  to  be  expended  within  that 
district. — Potlatch  Lumber  Co.  v.  Board  ot 
Com'rs  of  LaUh  County,  160  P.  256. 

Under  Laws  1913,  c.  155,  i  900,  a  tax  for 
general  road  purposes  must  be  levied  when 
the  tax  is  levied  for  county  purposes,  and  col- 
lected in  the  same  manner,  except  that  25 
per  cent  of  the  portion  collected  within  a  city, 
town,  or  village  must  be  apportioned  thereto, 
and  the  portion  levied  on  property  within  a 
taxing  district  must  be  applied  as  provided  in 
such  law.— Id. 

^=>I38  (Idaho)  Where  resident  taxpayers  of  a 
road  district  desire  a  special  road  levy  in  ad- 
dition to  the  general  levy  for  road  purposes, 
they  may  petition  the  county  commissioners 
therefor,  and  under  Laws  1913,  c.  153,  {  901, 
the  granting  of  such  petition  is  discretionary 
with  the  commissioners.— Potlatch  Lumber  Co. 
V.  Board  of  Com'rs  of  Latah  County,  160  P. 
256. 

V.  BEOU1.ATION  AND  USE  FOR 

TRAVEIi. 

(U)  tisc  of  Htaehwar  snd  I^avt  of  tke  Road. 

<^=»I84(3)  (Kan.)  In  action  for  damages  sus- 
tained by  driver  of  team  and  wagon  on  the 
left  side  of  the  road  in  collision  with  automc^ile 
.coming  from  behind,  where  the  driver  did  not 
have  time  to  turn  after  be  heard  the  automo- 
bile, question  of  contributory  n^igence  is  one 
of  fai^— Pen«  v.  Kreitser,  160  P.  200. 


See  Sunday. 


HOLIDAYS. 
HOMESTEAD. 


See  Exemptions. 

X.  NATURE,  ACQinSmON,  AND 

EXTENT. 
(C)  AeoLuIsltton   and  Baitaltllsbaiient. 

$S932  (OkL)  A  purchase  of  a  homestead  in 
good  faith  with  mtent  of  residing  on  it  when 
a  temporary  otistacle  to  the  residence  is  remov- 
ed is  equivalent  to  actual  occupancy,  and  the 
property  is  exempt  from  lien,  levy,  or  forced 
sale. — Illinois  Life  Ins.  Co.  v.  Bogers,  160  P. 
56. 

€=^57(3)  (Okl.)  In  action  to  subject  certain 
property  to  an  execution,  evidence  held  to  show 
the  property  exempt  as  a  homestead. — IIlin<^ 
Life  Ins.  Co.  t.  Rogers,  160  P.  56. 

(D)   Property   Constltntlngr   Bomeatead. 

<e=>66  (Okl.)  Under  Williams'  Clonst.  S  302,  the 
limitation  in  value  to  $5,000  on  urban  home- 
stead does  not  apply  to  rural  homestead.— 
Hedgpath  v.  Hudson,  100  P.     ' 

iigitized  by " 


rural    nomesieaa.— 

.y^oogle 


1247 


INDlBX-mOBST 


Bvam  of  SerHe*  Ante 


(B)  UaMUaea   BntoveeaibM   Aca<a«* 
Hoiue«te*d. 

«3>go  (Okl.)  Williams'  Const.  (  308,  protects 
homestead  of  family  from  forced  sale  for  pay- 
ment of  debts  and  judgment  liens,  except  for 
purchase  money,  taxes,  and  work  and  materials, 
and  a  debt  created  by  mortgage  executed  by  hus- 
band and  wife.— Hedgpath  v.  Hudson,  160  P. 
604. 

H.  TRANSFER  OR  INOUMBRANOE. 

•«s>ll8(4)  (Okl.)  A  granting  clause  in  a  deed 
reciting  that  "I,  T.  M.  L.,  joined  by  my  wife,  F. 
li.,  *  *  *  do  grant,"  ig  sufficient  to  satisfy 
Rev.  Laws  1910,  S  1143,  as  indicating  consent 
of  husband  to  the  sale  of  the  wife's  interest 
in  the  homestead. — Lowery  t.  Westbeimer,  160 
P.  496. 

«=»II8(5)  (CaLApp.)  Under  Civ.  Code,  f  1242, 
as  to  homestead  incumbrances,  a  written  offer, 
accepted  in  writing  made  and  signed  by  only 
the  husband,  for  an  exchange  of  land  of  the 
wife  upon  which  a  homestead  has  been  de- 
clared by  her,  was  invalid  and  unenforceable 
by  the  husband  and  wife. — Ainsworth  t.  Mor- 
rOl,  160  P.  1089. 

.9=9128  (Okl.)  The  homestead  may  be  conveyed 
by  husband  and  wife  jointly,  and  purchasers 
take  title  free  from  judgment  liens  or  debts,  ex- 
cept those  enumerated  in  Williams'  Const  f 
see.— Hedgpath  v.  Hudson.  160  P.  604. 

XV.  ABANDOHMENT,  IXTAIVER,  OR 
FORFEITURE. 

9=9 1 62(3)  (Kan.)  A  homestead  is  not  abandon- 
ed by  its  owner  where  he,  intending  to  return, 
moves  with  his  family  to  another  county  to 
educate  his  children,  though  later  he  sells  the 
homestead  and  never  returns.— Fredenhagen  v. 
Nichols  *  Shepard  Co.,  160  P.  997. 

HOMICIDL 

See  Criminal  Law,  <8s>829,  1171. 
V.  EXOUSABZ.E  OR  JTTSTIFIABI.S 

HomoiSE. 


>l  12(1)  (Cal.App.)  One  may  not  by  his  own 
willful  act  create  a  situation  giving  rise  to  ap- 
pearances which  he  may  interpret  as  endanger- 
ing his  life,  nnd  thereupon  kill  the  person  he  is 
in  fact  assailing.— People  v.  Final!,  160  P.  860. 
9=3 112(2)  (Cal.App.)  Where  accused,  while  try- 
ing, with  revojver  In  hand,  to  force  his  way  in- 
to a  warehouse  through  a  door,  which  was  be- 
ing held  by  deceased  to  prevent  his  entrance, 
shot  deceased;  held,  he  was  clearly  the  aggres- 
sor, and  not  justified  by  self-defense.- People  v. 
Finali,  160  P.  850. 

in.  IKSICTMENT    AND    IMFORMA- 
TlOlf. 

9=9 1 29  (Kan.)  Under  Code  Cr.  Proc.  U  110, 
293  (Gen.  St.  1909,  {!§  6686,  6867),  an  informa- 
tion charging  that  defendant  unlawfully,  felo- 
niously, willfully,  deliberately,  with  premedita- 
tion and  with  malice  aforethought  with  a  dead- 
ly weapon  shot  at  deceased,  and  with  the 
weapon  kilted  deceased,  is  sufficient,  though  it 
omits  to  repeat  the  words  "purposely"  and  "ma- 
liciously" as  to  the  killing.— State  v.  Allen,  160 
P.  705. 

Vn.  EVIOEMOB. 

(B)  AdmlMlhlUtr  In  General. 

9=»I58(1)  (N.M.)  Evidence  of  communication 
to  deceased  of  threat  of  defendant  is  relevant, 
where  evidence  for  prosecution  is  entirely  cir- 
cumstantial and  the  action  of  the  deceased  is 
to  be  determined  without  direct  proof  except 
by  testimony  of  defendant. — State  v.  Pruett, 
160  P.  362. 

9:^158(4)  (Cal.)  Where  accused  assaulted  de- 
cedent nnd  a  third  person,  and  the  latter  was 


injured  by  a  shot  flred  by  accused,  evidence  of 
threats  made  by  accused  against  the  third  per- 
son was  admissible. — People  v.  Wilt,  160  P.  561. 
9=>I63(2)  (Kan.)  Exclusion  of  evidence  of  for- 
mer general  reputation  of  deceased,  of  which  de- 
fendant bad  no  information  till  after  homicide, 
was  not  error.— State  v.  Allen,  160  P.  795. 
9=>I66(7)  (OkLCr.App.)  In  a  prosecution  for 
wife  murder,  where  ibe  husband  attempts  to  ex- 
plain improper  relations  with  another  woman 
by  an  agreement  with  his  wife  that  they  should 
be  divorced,  a  letter  written  by  the  wife  show- 
ing that  she  had  no  thought  of  a  divorce  pro- 
ceeding was  competent. — Borah  v.  State,  160 
P.  27. 

9=193  CN.M.)  Evidence  that  deceased  knew 
he  would  meet  defendant  at  a  certain  place 
and  went  there  armed  is  material  and  compe- 
tent to  show  his  state  of  mind  and  probable 
conduct— State  v.  Pruett,  160  P.  362. 

(K)  Wetcbt  snd  Safllelenor* 

9=>228(2)  (OkLCr.App.)  That  a  father  made 
no  elTort  to  rescue  his  child  from  a  burning 
building  and  prevented  another  from  going  in- 
to the  building  to  rescue  it,  warranted  the  jury 
in  believing  that  the  child  had  been  killed  before 
it  was  touched  by  flames.— Borah  v.  State,  160 
P.  27. 

9=^250  (Okl.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  murder.— Borah  v.  State,  160 
P.  27.     , 

9=>250  (Okl.Cr.App.)  Evidence  of  eyewitness- 
es to  the  shooting  and  of  finding  revolver  with 
empty  Stella  oo  the  person  of  accused  held 
to  sustain  conviction  of  murder. — Galbert  v. 
State,  160  P.  832. 

9=s>253(l)  (Cal.)  Evidence  held  to  justify  con- 
viction of  murder  in  first  degree. — ^People  ▼. 
Wilt  160  P.  661. 

Tm.   TRIAI.. 
(B)   4neatlonai   tor  Jnrr* 

9::»270  (Cal.App.)  In  an  assault  trial,  where 
there  was  some  evidence  of  settled  insanity  in- 
duced by  long-continued  use  of  intoxicants, 
whether  accused's  mental  condition  was  such 
that  he  was  not  legally  responsible  was  for  the 
jury.— People  v.  Goodrum,  160  P.  690. 

(C)   iBBtractloma. 

9=>297  (Wash.)  Instructions  as  to  excusable 

homicide  and  the  burden  upon  accased  to  jus- 
tify his  act  held  abstractly  correct — State  v. 
Hankins,  160  P.  307. 

9=>300(3)  (Cal.App.)  An  instruction  held  er- 
roneous, as  inconsistent  with  the  doctrine  of  ap- 
parent danger.— People  v.  Knali,  160  P.  850. 
9=>300(7)  (Cal.App.)  An  instruction  on  right 
of  self-defense  of  one  seeking  altercation,  held 
applicable  to  the  facts,  where  the  evidence  show- 
ed that  whatever  necessity  defendant  believed 
to' exist  for  the  killing  was  created  by  his  fault. 
—People  V.  Finali,  160  P.  850. 
9=9308(5)  (Kan.)  Where  counsel  for  defendant 
requested  court  not  to  submit  instructions  ex- 
cept on  murder  in  first  degree,  and  evidence 
shows  that  defendant  was  guilty  of  murder  in 
first  or  second  degree  or  was  innocent,  omission 
to  instruct  as  to  less  than  the  second  degree, 
was  not  error.— State  v.  Allen,  160  P.  795. 
9=>309(e)  (Cal.)  Evidence  held  not  to  justify 
instruction  on  manslaughter.— People  t.  Wilt 
160  P.  661. 

HOSPITALS. 

See  (Parities,  9=3ll,  45. 

HOURS  OF  SERVICE  ACTS. 

See  Master  and  Servant  9=»13. 
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HUSBAND  AND  WIFE. 

See  Attachment,  «=»178;  Death,  «s»31:  Di- 
vorce; Dower;  Executors  and  Administra- 
tors, $=3176,  181;  Exemptions,  ®=>116; 
Gifts,  $=>6;  Marriage;  Sheriffs  and  Con- 
stables, <S=>11S ;  Trusts,  «=»103 ;  Witnesses, 
<e=>146. 

X.  MITTITAr  BIGHTS,  DPTIES.  AKB 
I<IABIUTIZ!8. 

^=93(1)  (Nev.)  A  wife  may  acquire  and  main- 
tain a  domicile  separate  from  that  of  her  hus- 
band.—Merritt  T.  Mertitt,  160  P.  22. 

in.  OOMVirrANCES,  OONTRAOTS,  AMD 

OTHER  TRAIfSACTIOMB  BETWEEN 

HUBBAMD   AND   WITE. 

*9=>49i/2(8)  (Cal.)  Evidence  held  sufficient  to 
support  finding  that  a  gift  made  during  the 
last  illness  was  a  gift  in  view  of  death.— Mellor 
V.  Bank  of  Willows,  160  P.  567. 

Where  a  wife  alleged  that  her  deceased  hus- 
band made  a  gift  causa  mortis  to  her,  but  no 
other  was  present  at  time  of  making,  her  tes- 
timony should  be  viewed  with  caution. — Id. 

Where  the  donor  and  his  wife  had  lived  to- 
gether for  many  years,  and  he  had  made  no 
other  provision  for  her  future  and  no  will,  and 
had  no  other  relatives  whom  he  had  seen  for 
many  years,  the  law  will  presume  that  his 
handing  her  certificates  of  deposit  and  telling 
her  to  take  them  to  the  cashier  and  that  it 
would  be  all  right  was  a  gift  causa  mortis. — Id. 

V.  WIFE'S    SEPARATE    ESTATE. 
(A)  Wtkmt  Oonntltwtea. 

«3Bl3l(3)  (N.M.)  Property  acquired  by  the 
wife  under  Desert  Land  Laws  of  the  United 
States  is  conclusively  presumed  in  favor  of 
incumbrancer  in  good  faith  and  for  valuable 
consideration  to  be  her  separate  property. — 
Luklns  v.  Traylor,  160  P.  349. 
«=s>l33(l)  (Wash.)  Evidence  held  to  establish 
an  oral  post  nuptial  agreement  that  property 
inherited  by  wife  from  her  father  and  what- 
ever she  acquired  should  be  hers,  which  was 
continuously  acted  upon. — Union  Securities  Oo. 
V    Smith,  160  P.  304. 

<8»I33(7)  (Wash.)  Where  defendant  father 
made  a  valid  agreement  with  wife  that  prop- 
erty she  inherited  and  acquired  should  re- 
main her  separate  property,  evidence  ^Id  to 
i'ustify  a  finding  that  property  purchased  for 
ler  by  son  with  her  money  and  money  which 
he  owed  her,  was  her  separate  property. — Un- 
ion Securities  Go.  v.  Smith,  160  P.  304. 

(B)  Riarhta  and  Uabllltlea  of   HnabaBd. 

<g=9l38(9)  (Cal.)  Execution  of  deed  by  wife, 
with  knowledge,  held  acceptance  and  ratification 
of  husband's  executory  contract  to  exchange  her 
land,  executed  in  his  own  name  under  power  of 
attorney,  authorizing  execution  only  in  name  of 
wife.— Schader  v.  White,  160  P.  567. 

VI.  ACTIONS. 

4=s>209(4)  (Or.)  At  common  law,  a  wife  could 
not  mautain  an  action  for  an  injury  to  her 
husband  whereby  she  lost  his  services  and  con- 
sortium.—Kosciolek  V.  Portland  By.,  Light  & 
Power  Co.,  160  P.  132. 

L.  O.  L.  S  7050,  repealing  laws  imposing  or 
recognizing  civil  disabilities  of  a  wife,  etc., 
held  not  to  give  wife  right  to  recover  for  in- 
juries to  husband. — Id. 

VH.   COMMTTNITT  FBOPEBTT. 

«=>248"/2  (Wash.)  Where  property  at  the  time 
of  marriage  is  the  wife's  separate  property,  it 
remains  so  unless  changed  by  deed,  due  process 
of  law.  or  by  the  working  of  some  form  of  estop- 
p^— Graves  y.  Columbia  Underwriter*,  160  P. 
4oO» 


«=s»2SS  (Wadi.)  Under  Bem.  ft  BaL  Code,  U 

5815-5917,  money  borrowed  on  the  joint  note 
of  husband  and  wife  on  the  security  ot  her  sep- 
arate property,  and  designed  solely  for  the  pro- 
tection and  improrement  of  such  property,  does 
not  acquire  the  status  of  community  property 
by  the  joinder  of  the  husband  in  the  note  and 
mortgage  given  for  the  loan.— Graves  ▼.  Colum- 
bia Underwriters,  160  P.  436. 
<^=>262(1)  (Wasb.)  The  presumption  that  prop- 
erty acquired  during  the  marital  relation  ia  com- 
munity property  is  rebuttable.— Graves  v.  Oo- 
lumlHa  Underwriters,  160  P.  436. 
^9264  (Wash.)  Evidence  held  sufficient  to  estab- 
lish an  oral  post  nuptial  agreement  that  property 
inherited  by  wife  from  her  father  and  whatever 
she  acquired  should  be  hers,  and  that  whatever 
the  husband  acquired  should  be  his,  which  was 
continuously  acted  upon. — ^Dnion  Securities  Coi. 
V.  Smith,  160  P.  304. 

Evidence  held  to  support  a  finding  that  aa 
undivided  one-half  of  land  purchased  by  the 
defendants  father  and  son,  title  to  which  was 
taken  in  the  name  of  defendant  father's  wife; 
was  the  community  property  of  defendant  fa- 
ther end  his  wife. — Id. 

«3>2e8(e)  (Wash.)  Where  a  husband  pur- 
chased  stock  with  money  earned  by  himself 
and  his  wife  was  not  concerned  in  purchase, 
and  signed  a  bond  guaranteeing  a  company 
debt,  there  being  a  valid  agreement  between 
husband  and  wife  that  his  earnings  shoidd  be 
his  separate  property,  his  act  In  signing  did  not 
create  a  community  obligation. — Union  Securi- 
ties Oo.  V.  Smith,  160  P.  304. 

A  judgment  against  the  maker  of  bond, 
guaranteeing  a  debt,  binds  the  community  iwop- 
erty  of  the  maker  and  his  wife. — Id. 
«s>270(10)  (Wash.)  Where  a  husband  made 
a  contract  with  a  broker  to  pay  commission 
for  an  exchange  of  properly,  a  judgment 
broad  enough  to  be  considered  aa  a  personal 
judgment  against  the  wife  individually  was  er- 
roneouB.— Qodefroy  ▼.  Hupp,  160  P.  1068w 

HYPOCRISY. 

See  Libel  and  Slander,  «s>6. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  «=3568. 

IDEM  SONANS. 

See  Names,  9=bIQ, 

ILLEGALITY. 

See  Bills  and  Notes,  <Ss3l06. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMUNITY. 

See  Criminal  Law,  «=342. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Ckmstitutional  Law,  «=3l2S-15i. 

IMPEACHMENT. 

See  Criminal   Law,   «=9942;    Wituesses.  «9 
330-392.  ^^ 

IMPLIED  CONTRACTS. 

See  Account  Stated. 

IMPRISONMENT. 

See  Habe«  <>»'»««^,g  ..ed  by  GOOglc 
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IMPROVEMENTS. 

See  Mechanics'  lien* ;  Mnnidpal  Corporatlona, 
«=>270-62S. 

IMPUTED  NEGLI6ENCL 

See  NegUxence,  «a998. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

See  Homestead,  «=3l28;    Partitiim, 


INDECENCY. 


See  Lewdness. 


INDEMNITY. 

See  Mechanics'  liens,  «b>226,  817. 

«=>3  (Okl.)  Contracts  to  pay  legal  liabilittes 
differ  from  indemnity  contracts  in  that  action 
cannot  be  maintained  on  the  latter  till  the  lia- 
bility is  discharged,  while  the  right  of  action 
on  the  former  is  complete  when  liability  at- 
taches.—Curtis  &  Gartside  Co.  t.  .SStna  life 
Ins.  Co.,  160  P.  465. 

INDEMNITY  INSURANCE. 

See  Insurance,  4=9514. 

INDIANS. 

See  Guardian  and  Ward,  «s»90;  Jury,  «=>14. 
«=»I5(1)  (Okl.)  A  decree  in  a  suit  for  alimony 
allowing  a  portion  of  tibo  rents  and  profits  of 
a  restricted  allotment  and  appointing  a  receiv- 
er is  a  charge  on  the  land  and  invalid  under 
Act  Cong,  May  27,  1908,  §  4.— Bnmey  v.  Bnm- 
ey,  160  P.  86. 

«=3|5(1)  (Okl.)  Deeds  of  hind  by  dtisen  of 
Creek  Nation  on  same  consideration,  executed, 
respectively,  before  uid  after  removal  of  re- 
strictions imposed  by  Act  Cong.  April  26,  1906, 
f  19,  held  pert  of  a  single  transaction  and  void. 
—Carter  ▼.  Prairie  (Ml  &  Gas  Co.,  160  P.  310. 

«a»l5(l)  (Okl.)  Under  Act  0>ng.  May  27,  1908, 
c.  199,  }  4,  relating  to  removal  of  reatnctions 
on  alienation  of  lands  of  Indian  allottees,  such 
lands  cannot  be  held  liable  to  any  form  of  per- 
sonal claim  against  a  Cherokee  Indian  minor 
allottee  of  one-eiyhth  Indian  blood,  arising  be- 
fore July  27,  1908.— Roth  v.  Union  Nat.  Bank 
of  Bartlesville,  160  P.  505. 
4=>t9(l)  (OkL)  The  state  courts  have  no  povr^ 
er  to  authorize  a  conveyance  of  restricted  In- 
dian lands  in  contravention  of  the  treaties  and 
acts  of  (Tongress  relating  thereto.— Brown  v. 
Anderson,  160  P.  724. 

«=3l5(l)  (Okl.)  Under  Acts  Conjr.  June  28, 
1898,  July  1,  1902,  Jan.  21,  19t&,  and  April 
26,  1906,  a  conveyance  by  a  member  of  Chero- 
kee Tribe  of  growing  timber  upon  his  allotment 
is  not  void.— Mitchell-Crittenden  Tie  Co.  v. 
Crawford,  160  P.  917. 

«=3|5(2)  (Okl.)  An  attempted  assignment,  by 
a  full-blood  Cherokee,  of  accruing  royalties  un- 
der a  departmental  on  aid  gas  lease  on  his  al- 
lotment, is  void,  onless  approved  by  tlie  Spcre- 
tary  of  the  Interior.— Day  v.  Charlton,  160  P. 
606. 

<S=>t8  (OkL)  Under  Rev.  Laws  1910,  K  8417, 
8418,  8427,  where  a  Choctaw  Indian  duly  en- 
rolled died  January  29,  1913,  intestate,  after 
receiving  allotment,  leaving  no  father  nor 
mother,  his  brothers  and  sisters  of  the  whole 
blood  take  to  the  exclusion  of  those  of  tile 
half  blood.-Hin  v.  Hill,  160  P.  1118. 


«s>27(2)  (Okl.)  ▲  fnll-blood  Bldiaiiv  being  a  cit- 
izen of  the  Urated  States  and  of  the  state,  has 
a  right  to  sue  in  the  state  courts,  and  may  have 
his  rights  growing  out  of  treaties  and  acts  of 
Congress  relating  to  his  land  adjndicated,  and 
SDch  rights  as  may  be  protected  at  suit  of  the 
executive  department  of  the  federal  government 
may  also  be  enforced  in  state  courts  by  an  ac- 
tion by  the  Indian.— Brown  v.  Anderson,  160 
P.  724. 

<S=>27(6)  (Okl.)  Evidence  held  to  show  that 
deeds  executed  before  and  after  removal  of  re- 
striction on  alienation  by  Creek  Indian  were 
part  of  a  single  transaction.— Carter  v.  Prairie 
Oil  &  Gas  Co.,  160  P.  319. 

INDICTMENT  AND  INFORMATION. 

See  Burglary,  <8=>22;  Conspiracy,  «=>43; 
Criminal  Law,  €=31032 ;  Embezzlement,  9=> 
28;  Habeas  Corpus,  «s»80;  Homicide,  €=» 
129;    Larceny,  €=>40;    Lewdness;    Mayhem, 

«=34. 

m.  roBKAi.  BBomsiTES  OF  nr> 

DIOTMSNT. 

«»32(2)  (OaI.App.)  Although  Pen.  Code,  U 
800,  951,  reqnire  an  indictment  to  conclude  by 
alleging  that  the  offense  was  contrary  to  stat- 
ute, etc.,  an  information  in  three  counts,  each 
stating  a  different  offense,  ending  with  such 
conclusion,  was  sufScient. — People  v.  Howard, 
160  P.  697. 

V.  BEQUX8ITB8  AXD  aiTVFZOIBlMrV 
OF  ACOtrSATIOlT. 

4=»II0(3)  (Ner.)  An  information  charging  may- 
hem in  the  language  of  Rev.  Laws,  f  6416,  witn- 
out  charging  permanent  disfigurement,  which, 
under  section  6418,  is  necessary  to  conviction,  is 
good  in  the  absence  of  demurrer. — State  t.  Enk- 
bouse,  160  P.  23. 

®3»t  10(13)  (Or.)  An  indictment  for  wrongfnl 
conversion  by  trustee  in  the  language  of  L.  O. 
L.  f  1962,  denouncing^tb*  crime,  KM  sufficient. 
-State  v.  UMletrm  P.  OS. 

VX.  jroiMBSB  OCPA&fXni.  OFFSM8E8, 

AKS   OOTmTS,  DUFLIOITT, 

Aim  EX.E0TZOIT. 

<8>=>I32(5)  (CaLApp.)  Under  Pen.  Code,  f  954, 
an  information  in  three  counts,  dlarging  lar- 
ceny of  mone^,  embezzlement  of  snch  money, 
and  the  reccivmg  of  such  money  knowing  it  to 
ha-ve  been  stolen,  it  was  not  necessary  for  dto* 
trict  attorney,  before  offering  proof,  to  elect  on 
which  count  he  intended  to  rely  for  a  convic- 
tion.—People  r.  Howard,  160  P.  69T. 

XX.  WATVBK  OF  DKFEOTS   AUB   OB. 

JEOTIOIW,  AKP  AISSB  BT 

VERDICT. 

«B>202(6)  (Colo.)  It  is  too  late  after  trial 
and  conviction  to  present  for  the  first  time 
objections  to  an  indictment  under  Laws  1907, 
p.  384,  {  1,  relating  to  burglary  by  nse  of  ex- 
plosives, in  that  it  nsed  the  word  "for"  in- 
stead of  "with,"  and  failed  to  allege  corporate 
existence  of  the  burglarized  bank. — Howard  ▼. 
People,  160  P:  1060. 

INDORSEMENT. 

See  Bins  and  Notes,  «=3209-378;  Oilminal 
Law,  «=9628. 

INFANTS. 

See  Divorce,  «=9222.  289;  Guardian  and  Ward; 
Habeas  Corpus,  «=>99;  Master  and  Servant, 
«=7l3,  366. 

II.  cvsrroDT  and  troteotxoit. 

4=3 1 2  (Wash.)  No  one  can  acquire  a  vested 
right  to  pensfoa,  so  that  Laws  1915,  p.  364, 
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which  failB  to  authorize  pensions  to  abandoned 
mothers,  is  not  objectionable  because  Laws 
1913,  p.  644,  which,  if  repealed,  made  such  al- 
lowance.—In  re  Snyder,  160  P.  12. 
4=»I6  (Mont.)  Petition  in  proceeding  under  Act 
March  7,  1911  (Laws  1911,  c.  122),  for  trial  of 
a  juvenile  delinquent,  held,  in  view  of  section  5, 
insufficient,  in  not  alleging  parents  were  unfit 
guardians,  or  unwilling  or  unable,  or  consent  to 
the  child  being  taken  from  them. — In  re  Satter- 
thwaite,  160  P.  346. 

Citation  to  the  parents,  in  a  proceeding  under 
Act  March  7,  1911  (Laws  3911,  c.  122),  for  trial 
of  an  alleged  juvenile  delinquent,  required  by 
section  5.  is  necessary. — Id. 

Bight  of  jury  trial,  in  a  proceeding  under  Act 
March  7,  1911  (Laws  1911,  c.  122).  for  trial  of 
an  alleged  juvenile  delinquent,  secured  by  section 
3  to  the  parent  or  child  unless  waived,  can  be 
waived  only  in  the  manner  provided  by  law. — 
Id. 

Before  a  juvenile  delinquent  can  in  proceeding 
under  Act  March  7.  1911  (Laws  1011,  c.  122), 
be  taken  from  its  parents  and  given  to  custody 
of  the  state,  unfitness  or  inability  or  unwilling- 
ness of  parents  must,  under  section  14,  be  adju- 
dicated.—Id. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribntion. 

INJUNCTION. 

See  Appeal  and  Error,  «=>488;  Chattel  Mort- 
gages, ®=3256;  Execution,  «=>171 ;  Taxa- 
tion, «=9608,  611;    Usury,  «=>94. 

I.  NATUBE  Ain>   OBOUNDa   IK   0£N> 

(B)   arommdn  of  Relief. 

€=»I6  (Okl)  The  remedy  of  appeal  from  the 
county  commissioners  to  the  district  court,  giv- 
en by  Laws  1916,  c.  117,  S  1,  being  plain, 
speedy,  and  adequate,  equitable  relief  by  injunc- 
tion against  apprehended  action  of  commission- 
ers cannot  be  had.— Board  of  Com'rs  of  Mus- 
kogee County  V.  Dudding,  160  P.  100. 

IV.  FBEUMINART  AND  INTEBI.OOU- 
TOBT  IN  JUNCTIONS. 

(A)  Gronnds  and  Proeeedlnsa  to  Proeure. 

<S=»I39  (Okl.)  Const,  art  7,  §  12,  authorizes  a 
county  judge,  in  the  absence  of  the  district 
judge  from  the  county,  to  issue  injunction 
where  the  district  judge  would  have  been  au- 
thorized to  issue  same.- Pearson  ▼.  Qlen  Lnm- 
ber  Co.,  160  P.  48. 

^s>l48(l)  (Okl.)  In  an  undertaking  given  un- 
der Rev.  Laws  1910,  {  4877,  for  a  temporary 
restraining  order,  running  to  "defendants"  in- 
stead of  parties  injured,  the  term  "defendants" 
includes  all  parties  against  whom  injunctional 
relief  is  asked  and  obtained  to  their  direct  and 
immediate  or  necessary  and  natural  injury. — 
Boyd  V.  Lambert,  160  P.  586. 

In  a  bond  for  a  temporary  restraining  order 
given  under  Rev.  Laws  1910,  {  4877,  where  the 
order  is  made  against  named  defendants,  their 
agents,  employes,  on  any  person  or  persons  act- 
ing by,  through,  or  under  them,  and  is  obeyed  by 
independent  contractors,  the  Supreme  Court 
following  the  construction  of  the  parties  them- 
selves, will  hold  the  independent  contractors 
within  the  teims  of  the  order.— Id. 

INSANE  PERSONS. 

See  Criminal  Law,  «=>570,  778 ;  Damages,  ®=3 
216;    Deeds,   «=368;    Evidence,  «s»63,   67, 


332:     Homidde,   «s»279;    Release,    «=3l5; 
Wills,  «=>55. 

I.  DI8ABIUTIE8  IN  OENEBAX.. 

^=>2  (Or.)  Evidence  held  not  to  show  one  in- 
capable- of  conducting  his  own  affairs  within 
L.  O.  Li.  S  1319,  as  to  guardtans.— In  re  North- 
cutt,  160  P.  801. 

«=»2  (Wash.)  Rational  conduct  and  acts  and 
business  transactions  at  a  given  time  may  be 
shown  to  establish  lucidity  at  snch  time;  the 
only  test  being  that  at  such  times  the  actor 
was  able  to  know  and  comprehend  the  nature 
of  his  acts  and  able  to  transact  with  under- 
standing ordinary  business.— Roberts  v.  Pacific 
Telephone  &  Telegraph  Co.,  160  P.  965. 

in.   OUABDIANSHIF. 

®=930  (Orjl  A  person  incapable  of  conducting 
his  own  affairs,  within  L.  O.  ,L.  §  1319,  as  to 
guardians,  is  one  unable  without  assistance 
properly  to  manage  and  take  care  of  his  proper- 
ty, and  who  would  be  likely  to  be  deceived, 
dominated,  or  imposed  on  by  artful  or  design- 
ing persons.— In  re  Northcutt,  160  P.  801. 

IX.   ACTIONS. 

4=985  (Or.)  Under  L.  O.  L.  i  55,  snbd.  4.  be- 
fore a  court  has  jurisdiction  to  render  a  judg- 
ment against  a  person  judicially  declared  of 
unsound  mind,  and  for  whom  a  guardian  has 
been  appointed,  summons  must  be  served  upon 
guardian  as  well  as  upon  ward. — ^Lieblin  t. 
Breyman  Leather  Co.,  160  P.  1167. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;    Banks  and  Banking,  ^=>77. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «=3753-829 ;  Trial, 
«=9l80-296. 

INSURANCE. 

See  Accord  and  Satisfaction,  «=9lO,  11;  Evi- 
dence, «=»252,  265;  Mortgages,  «S3201; 
Pleading.  «=»8:  Statutes,  «=>95,  121;  Tax- 
ation, «=>4<J,  276. 

V.  THE  CONTRACT  IN  OENXBAL. 

(A)  Hatnre,  Reanlaltes,  and  V«IIdltr. 

«s;>l38(l)  (Or.)  In  action  for  breach  of  execu- 
tory oral  contiact  to  insure  property,  amended 
complaint,  stating  that  plaintiff  accepted  the 
policy  issued  by  defendant  through  bis  igno- 
rance of  its  le|al  effect,  was  insufficient  to  state 
a  cause  of  action. — Greenberg  T.  German-Amer- 
ican Ins.  Co.,  160  P.  536. 

(B)  CoBiBtrnctlon  and  Overatloa. 

<3=9l46(3)  (Okl.)  A  life  policy  which  is  fairly 
open  to  construction  should  be  construed,  if 
possible,  to  sustain  rather  than  forfeit  the  con- 
tract.—Friend  v.  southern  States  life  Ina.  Co., 
160  P.  467. 

tX.  AVOIDANCE  OF  FOUCT  FOB 
MIS^PBESENTATION.  FBAUD. 
OB  BBEACB  OF  WABBANTT 
OB  CONDITION. 

(O)    Mattera   HelatlnK   to    Persoa    Innared. 

®=>289  (Okl.)  An  insurer  cannot  cancel  a  life 
policy  against  objections  of  insured  by  declar- 
ing it  canceled  for  false  representations  as  to 
family  history,  occupation,  residence,  and  ose 
of  intoxicants,  and  tendering  back  the  premiums 
l>nid,  in  absence  of  provision  in  policy. — Mutual 
Life  las.  Co.  of  New  York  t.  Buford,  ItiO  P. 

»-^  Digitized  by  Google 
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X.  FORFEirmtX!     OF     POZ.IOT     FOB 

BREACH  OF  PKOMISSOBT  WAB. 
BAMTT,  COVENANT,  OB  CONDI- 
TION  SUBSEQUENT. 

(A)  Oronndii  In  General. 

^=»3I0(2)  (Okl.)  A  clause  making  a  policy  in- 
contestable except  for  failure  to  pay  premiums, 
and  providing  that  on  payment  of  policy  the 
company  may  deduct  any  gums  due  it,  doea  not 
authorize  forfeiture  of  the  policy  for  failure  to 
pay  an  annual  premium  when  due,  but  the  in- 
surance continues  subject  to  the  right  of  the 
company  to  determine  it  after  notice.— Friend  t. 
Southern  States  Lafe  Ina.  Co.,  160  P.  467. 

(B)  >OBV»Tineat  of  Pvemlanta  or  Aaaeaa- 

mcmtB. 

«=a349(l)  (Okl.)  A  life  policy  without  quali^- 
ing  provisions  is  not  a  contract  of  insurance  for 
a  single  year  with  a  privilege  of  renewal  from 
year  to  year,  but  is  an  indivisible  continnous 
contract  of  insurance  subject  to  forfeiture  for 
nonpayment  of  premium. — Friend  v.  Southern 
States  Life  Ins.  Co.,  160  P.  457. 

The  consequence  of  default  in  payment  of  one 
annual  premium  under  an  indiviaible  and  con- 
tinuous contract  of  insurance  is  determined  by 
common-law  principles,  where  the  contract  doea 
not  otherwise  provide. — Id. 

Ordinarily  the  payment  of  an  annual  premium 
on  a  life  policy  after  it  has  become  effective  is 
not  a  condition  precedent  to  its  continuance,  but 
a  condition  subsequent,  the  nonperformance  of 
which  may  or  may  not  incur  a  forfeiture,  ac- 
cording to  circumstances.— Id. 

XI.  ESTOFFEL,  WAIVER,  OB  AOBEE- 

MENTS  AFFECTING  RIGHT  TO 
AVOID  OB  FOBFEIT  POLICT. 

®=»400  (OU.)  Where  a  life  policy  provides  that 
it  shall  be  incontestable  after  two  years  from 
date  of  issue,  such  provision  is  not  a  waiver, 
but  a  condition.— Mutual  Life  Ina.  Co.  of  New 
York  V.  Buford,  160  P.  928. 

Where  a  life  policy  contains  a  condition  of 
incontestability  after  two  years  from  date  of 
issue,  breach  of  warranty  pleaded  more  than  two 
years  after  date  of  issue  is  not  a  valid  defense. 
-Id. 

An  insurer  cannot  cancel  a  life  policy  for 
breaches  of  warranties  in  the  application  ez- 
<'ept  with  the  consent  of  the  insured  and  bene- 
ficiary, except  as  provided  in  the  policy,  unless 
proper  legal  action  is  taken  before  the  policy 
by  its  terms  becomes  incontestable. — Id. 

XII.   BISKS  AND  OATT8ES  OF  I.088. 
(D)  Ute  Inanranee. 

«=»448  (Okl.)  A  beneficiary  in  a  life  policy  who 
murders  the  assured  is  barred  from  collecting 
the  insurance  money. — Equitable  Life  Assur. 
Soc.  of  the  United  States  ▼.  Weightman,  160  P. 
629. 

Xm.  EXTENT  OF  I.08S  AND  IJA. 
BIUTT  OF  IN8UBEB. 

(C)  Gnarantr  amd   Indemnltr   Inauranoe. 

'4=s>5l4  (Okl.)  A  danse  indemnifying  assured 
against  loss  from  liability  for  injuries  to  em- 
plo:rte<  and  undertaking  to  defend  proceedings 
against  assured  unless  insurer  elects  to  settle 
them  or  pay  the  indemnity,  does  not  make  the 
contract  one  of  guaranty,  where  another  clause 
forbids  action  against  insurer  except  for  loss 
actually  sustained  and  paid.— Curtis  &  Gartside 
Co.  T.  .^tna  Life  Ins.  Co.,  160  P.  465. 

XVI.   BIGHT   TO  PROCEEDS. 

<e=>585(l)  (Okl.)  A  policy  on  the  lives  of  two 
persons  held  a  several  policy  on  the  life  of  each, 
so  that  their  interest  is  not  a  joint  tenancy,  giv- 
ing the  right  of  survivorship,  but  that  the  sur- 
vivor takes,  if  at  all,  under  the  contract — Equi 


table  Life  Assur.  Soc.  ot  the  United  States  ▼. 
Weightman,  160  P.  629. 

Where  no  alternative  beneficiary  is  designated 
in  a  life  policy  and  the  designated  beneficiary 
is  barred  by  wrongful  act,  a  trust  arises  in 
favor  of  the  estate  of  assured  by  virtue  of  which 
the  representative  of  assured  is  entitled  to  the 
fund.— Id. 

$=>587  (Colo.)  Provision  in  will  of  insured  sis 
to  application  of  sum  due  his  estate  from  in- 
surer, held  not  to  constitute  change  of  benefi- 
ciaries named  in  policies,  nor  legal  or  equitable 
transfer  of  fund  arising  '  therefrom.— Gferman- 
American  Trust  Co.  v.  Ten  Winkel,  160  P.  188. 
@=»589  (Colo.)  Where  surviving  wife  died  in- 
testate before  she  actually  had  possession  of 
her  share  of  insurance  fund  arising  from  her 
deceased  husband's  policies,  her  administrator 
had  the  right  to  sue  tor  and  collect  it.— German- 
American  Trust  Co.  v.  Ten  Winkel,  160  P. 
188. 

^^94  (Okl.)  An  insurance  policy  being  a  non- 
negotiable  instrument,  an  assignee  of  the  bene- 
ficiary has  no  better  claim  to  the  proceeds  Uian 
the  assignor. — Equitable  Life  Assur.  Soc.  of  the 
United  States  v.  Weightman,  160  P.  629. 

XVH.    PAYMENT      OB      DIBOHABGE, 

CONTRIBUTION,  AND  SUB- 

BOOATIOX. 

Q=>598  (Okl.)  Under   policy   indemnifying   em- 

{iloyer  against  loss  not  exceeding  $5,000  from 
iability  for  injuries  to  employes,  the  insurer  is 
not  liaole  for  interest  on  a  judgment  for  $5,000, 
pending  appeal  by  the  insurer,  who  conducts  the 
litigation.— Curtis  &  Gartside  Co.  v.  Mtaa.  Life 
Ins.  Co.,  160  P.  465. 

An  insurer's  liability  under  a  liability  policy, 
which  limits  the  liability  to  $5,000  and  expense 
of  defending  action  against  assured,  does  not  in- 
clude interest  on  judgment  for  $5,000  pending 
appeal  therefrom.- Id. 

XVm.   ACTIONS  ON  POI.IOIES. 

9=>63l  (Okl.)  Where,  in  an  action  on  a  life  vol- 
icy,  a  copy  of  the  policy  is  attached  to  the  peti- 
tion and  made  a  part  thereof,  it  should  be  con- 
sidered when  construing  the  petition  on  demur- 
rer.— Friend  v.  Southern  States  Life  Ins.  Ck>., 
160  P.  457. 

®=>63l  (Okl.)  Where  a  life  policy  provides  that 
it  shall  be  incontestable  after  two  years  from 
date  of  issue,  such  provision  is  not  a  waiver, 
but  a  condition,  and  is  sufficiently  pleaded 
where  a  copy  of  the  policy  is  attached  to-  the 
petition  as  an  exhibit- Mutual  Life  Ins.  Co. 
of  New  York  v.  Buford,  160  P.  928. 
4=>665(3)  (Okl.)  In  an  action  on  insurance  pol- 
icies, evidence  held  to  warrant  an  inference  of 
waiver  of  the  iron-safe,  books,  and  inventory 
clause. — American  Cent.  Ins.  Co.  of  St.  Louis, 
Mo..  V.  Sinclair,  160  P.  60. 
«=>668(4)  (OU.)  Where  the  petition  and  evi- 
dence show  a  cause  of  action  on  a  life  policy 
which  is  incontestable  after  two  years  from 
date  of  issue,  and  the  only  defense  is  breach  of 
warranties  pleaded  more  than  two  years  after 
its  date,  the  court  should  direct  a  verdict  for 
plaintiCF. —Mutual  Life  Ins.  Ob.  of  New  Yorit  v. 
Buford,  160  P.  928. 

XX.   MUTUAX   BENEFIT  INSURANCE. 

rB)  Benellclarlea  and  Benellta. 

4=9780  (Okl.)  A  member  of  a  mutual  benefit 
insurance  has  a  right  to  chance  his  beneficiary 
by  complying  with  the  laws  of  the  association. 
— Janeway  v.  Norton,  160  P.  908. 
«=»784(7)  (Okl.)  The  rule  that  insured  must 
comply  with  the  law  of  the  society  to  effect  a 
change  of  beneficiary  does  not  apply  where  the 
society  during  the  lifetime  of  the  member  has 
waived  compliance,  or  it  is  beyond  his  power  to 
comply  literally,   or  the  member  has  done  aU 
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that  is  reqidred,  and  tktn  remaina  oal7  a  foia- 
isterial  act  of  the  insnter.— Janeway  Ti  Mar- 
ton.  190  P.  90& 

<F)  Aatloaa  for  Bcnellta. 

'«=s>8l6(2)  (OkL)  In  an  action  on  a  matoal 
benaflt  certificate,  an  answer  alleging  general- 
ly that  assured  complied  with  all  reqnlrementi 
to  effect  a  <diaiige  of  beneficiary  held  to  state  a 
defense  as  against  a  geoeEal  deauitrer^-Jane- 
way  T.  Norton,  160  P.  906. 

INTENT. 

See  Burxla^,  «s»S2;  Criminal  Law,  «33355, 
STl;  Deeds,  «=»93 ;  Embezzlement,  «=>39; 
Fraudulent  Conveyances,  i8=3273,  301;  Gifts, 
«=>60,  66;  Homestead,  «s»102;  Xsorer  and 
Conversion,  4s>3. 

INTEREST. 

See  Appeal  and  Error,  «s>U61;  fnaniaaoe, 
9=3698;  Manicipal  Corporatioiia,  4s>518; 
Usury. 

I.  BzoBTB  Ain>  XiiABizjTiHs  nr 

OEITERAIi. 

*a»»9(3)  (OaL)  Where  the  amonnt  defendant 
waa  to  pay  for  walnnt  trees  on  land  pnrchased 
was  uncertain  nntll  judgment,  interest  prior  to 
the  time  that  the  amount  was  aacertaiited 
ahoold  not  be  allowed.— Bldwards  r.  Atp,  160  P. 
661. 

HI.   TIKE  AMD  OOlCPITTATICUr. 

«B939(6)  (OaLApp.)  Under  Gv.  Code,  H  1M7. 
3287,  plaintiff  in  an  action  on  acooant  stated 
ia  not  limited  to  interest  from  the  date  of  the 
judgment— Fee  ▼.  McPhee  Co.,  160  P.  897. 
«=950  (Cal.)  Under  Civ.  Code,  |  1504,  tender  of 
interest  due  after  maturity  of  note,  on  which 
both  principal  and  interest  were  owing,  did  not 
atop  running  of  interest  upon  principal,  but  only 
on  interest  tendered. — Molera  v.  Cooper,  160  P. 
231. 

^3>90  (Utah)  A  tender  of  the  amount  due  on  an 
account  for  goods  sold,  made  by  check,  without 
objection  thereto,  was  sufficient  to  prevent  the 
creditor  from  recovering  interest. — ^Hirsh  t.  Og- 
den  rumiture  &  Carpet  Co.,  160  P.  283. 

INTERMEDIATE  COURTS. 

See  Criminal  Law,  «=9'1179. 

INTERROGATORIES. 

See  Depositions;    Discovery. 

INTERSTATE  COMMERCE. 

Sea  Commerce. 

fNTERVENTION. 

See  Parties,  «s»42. 

INTESTACY. 

See  Desoaot  and  Distributioii. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  9=>607. 

in.  I.OOAX  OPTION. 

«E»37  (Utah)  In  an  election  contest  on  tha  sole 
issue  ot  allowing  sale  of  intoxicating  liquors, 
the  presumption  Is  that  a  voter  who  had  pcevi- 
onaly  affiliated  and  acted  with  tilie  "drya"  voted 
such  ticitet  at  the  election. — ^Beauregaard  v. 
Gunuison  Citv,  160  P.  815. 

In  a  city  election  contest  on  the  issue  of  al- 
lowing sale  of  intoxicating  liauors,  where  the 
city  authorities  refused  to  defend  the  election, 
a  resident  and  elector  of  the  city  was  allowed 
to  do  so  on  Ilia  own  behalf,  in  view  of  the 


statute  paMiiag  tkul  an  deetor  may  file  • 
contest,  and  that  "any  psoposition  sid>mitted 
io  the  -wt*  «C  tba  people  taay  be  oontested."— > 
Id. 

IV.  I^GEVSSS  ANP  XAZE8. 

«ca«9  (Nev.V  Under  Revenue  Act  1918  (St.  1915, 
c  178)  SS  3,  6,  8-11,  half  the  fees  for  county 
and  state  licenses  to  persons  disposing  of  liquor 
in  lees  quantity  than  a  quart  in  a  d^  is  paya- 
ble to  the  city.— State  v.  Hill,  160  P.  772. 

VI.   QTFEiraiS. 

9s»l90  (Or.)  Neceasarv  elements  of  crime  of 
selling  intoxiicanta  witnoot  licenae,  in  violatioa 
of  L.  O.  L.  {  4938,  as  amended  by  Laws  1»13, 
p.  606,  ave  tliat  defendant  must  faave  sold  in- 
toxicants, outside  the  limits  of  any  incorporated 
city  or  town,  and  without  a  Ucraiae. — State  v. 
Aplin,  160  P.  638.  638. 

vzn.  cantzKAit  fbohisu  utioxs. 

^s>2(5  (Or.)  Indictment  for  selling  beer  with- 
out lioense  fteW  Insufficient  to  charge  offense  de- 
nounced by  L.  O.  L.  f  4938,  as  amended  by 
Laws  1918,  p.  6()5,  aa  tailing  to  allege  the  nec- 
essary element  of  the  crime  that  the  sale  was 
outside  the  limits  of  an  incur pursrted  town.— 
State  V.  ApUn,  160  P.  688,  689. 

SZ.  flEASOKEB,  BEIZURES,  AXD  FOJEU 
FBiCnrBEB. 

«=9249  (Okl.)  Under  Rev.  Laws  1910,  |  3617, 
an  officer  is  reonired  to  make  retnm,  setting 
forth  a  particular  description  of  liquor  and 
property  seized,  and  of  the  place  where  it  was 
seized.— Cox  v.  State,  160  P.  895. 

Where  an  automobile  was  seized  by  an  offi- 
cer without  warrant  aa  bei^  used  in  violatjoa 
of  probitdtlon  laws,  the  officer's  retnm  is  of 
itseu  incompetent  to  show  unlawful  character- 
istiCB  thereof,  or  to  that  its  use  waa  illegal  or 
prohibited  ii — Id. 

X.   ABATEMEItT  AND  INJinrCTION. 

<s»265  (Kan.)  An  injunction  will  lie  against 
owner  of  premises  who  knowingly  permits  liq- 
uor nuisance  to  be  maintained  thereon. — State 
V.  Glass,  160  P.  1145. 

9=3271  (Kan.)  In  an  action  to  abate  liquor 
nuisance,  the  petition  need  not  show  in  the  ti- 
tle that  the  action  is  prosecuted  by  the  state 
on  the  relation  of  any  person  or  officer. — State 
V.  Glass,  160  P.  1145. 

&=>274  (Kan.)  In  action  to  abate  liquor  nui- 
sance, petition  alleging  that  at  the  place  de- 
scribed a  nuisance,  as  defined  in  the  statute, 
was  maintained  with  knowledge,  permission, 
and  consent  of  defendants,  who  owned  the 
property,  stated  a  cause  of  action. — State  v. 
Glass,  160  P.  1145. 

9=»275  (Kan.)  Evidence  keld  to  sustain  judg- 
ment abating  liquor  nuisance. — State  v.  Olass, 
160  P.  1145. 

9=s>277  (Kan.)  Injunction  amiinst  liquor  nui- 
sance should  be  broad  enough  to  preclude  ev- 
ery posaihility  of  continuance  or  reopening  of 
nuisance  by  persons  enjoined  or  any  one  act- 
ing for  them  or  with  tlieir  permiaaion.— State 
T.  GUss,  160  P.  1145. 

INTOXICATION. 

See  Criminal  Law,  «=963,  67,  366. 

INVENTORY. 

See  Bzecutors  and  Administrators,  #=372. 

INVITED  ERROR. 

See  Appeal  and  Error,  9=3882;   CMminal  L«v, 
9=91137. 

IRRIGATION. 

See  Waters  and  Water  Coacsea,  9=»tt,'2Se- 
258,  igitized  by 
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See  Banks  and  BanUne,  «s»129; 
4=3586 ;  ^Tenanoy  in  Common. 
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JOfNT  DEFENOAftlTS. 

See  Proeesa,  «a»68. 

JOINT  LIABILITIES. 

See  Torta. 

JOINT-STOCK  COMPAtUES. 

«=9l9  (TTtah)  Comp.  Laws  1907,  |  2927,  aa 
amended  by  Laws  Idll,  c.  68,  allowing  action 
against  a  loint-stock  coraimny  in  ita  common 
name,  does  not  aid  one  suing  such  a  company 
as  a  corporation,  when  the  fact  that  it  la  a 
joint-Btodi  eompany  appears  from  the  anawer.— 
White  V.  Shipley,  160  P.  441. 

JOINT  TENANCY. 

9=9 1  (Okl)  To  the  existence  of  a  joist  tenancy, 
four  unities  must  exist  in  the  tenants,  vis.:  (1) 
Unity  of  interest ;  (2)  nnity  of  title ;  (3)  unity 
of  time,  and  (4)  unity  of  possesaron. — Equitable 
Life  Assur.  Soc.  of  the  United  States  t.  Weight- 
man,  160  P.  629. 

JOSS  HOUSE  SOCIETIES. 

See  ReligiouB  SodetiCB,  «=9l8. 

JUDGES. 

Sec  Appeal  and  Error,  «e9»186;    Depoaltiona ; , 

Justices  of  the  Peace. 

I.  APPOUTTSnSKT.  QVAX,IFIiCATXOX, 
AND  TENUUE. 

^so7  (Wash.)  tinder  OoBnt.  art.  4,  f  6,  one  ap- 
pointed to  vacancy  in  the  office  of  superior  court 
Jndge  holds  till  one  la  electefd  to  the  vacancy, 
or,  a  there  is  no  anch  election,  till  one  la  elect- 
ed to  the  next  term  and  regularly  qualifies. — 
State  V.  QilUam,  160  P.  757. 

m.  BXOHTS.  POWERS,  DITTIES,  ASD 
iXABELITIES. 

^^36  (OkL)  An  action  will  not  lie  against  a 
judicial  officer  for  a  judicial  act,  where  there 
18  jurisdiction  of  the  person  and  subject-matter, 
thoui^h  it  was  done  maliciously,  or  even  cor- 
ruptly.—Waagh  V.  Dibbena,  160  P.  589. 

The  same  protection  extends  to  judges  of  in- 
ferior and  limited,  as  well  aa  to  those  of  gener- 
al, jarisdiction  as  to  liability  for  official  acts. 
— Id. 

IT.  DISaTTAUFIOATIOir   TO  ACT. 

«=95l(l)  (pal.)  One  flling  an  affidavit  alleging 
the  disqualification  of  a  judge  to  sit.  while  en- 
titled, under  Code  Civ.  Proc.  i  170,  to  have 
counter  affidavita  by  the  judge  filed  before  hear- 
ing, may  waive  that  right.— Mercantile  Trust 
Co.  of  San  Francisco  v.  Sunset  Boad  Oil  Co., 
160  P.  546. 

Where  appellants'  counsel,  who  filed  an  affi- 
davit setting  forth  the  disqualification  of  the 
judge  to  proceed  with  the  hearing,  agreed  that 
the  counter  affidavit  of  the  judge  might  be  filed 
at  any  time,  the  right  to  insist  on  the  atrict 
statutory  procedure  requiring  the  filing  of  count- 
er affidavits  before  hearing  was  waived. — Id. 
«8=»5U^  (Oal.)  Under  Code  dv.  P»oc.  {  170, 
allegations  in  an  affidavit,  in  sui^ort  of  a  mo- 
tion to  refer  a  caac  to  another  judge,  contra- 
dicted by  the  affidavit  of  the  judge,  held  insuffi- 
cient to  show  dis(}ual{fication. — ll^rcantile  Trust 


Co.  of  San  Francisco  v.  Snnaet  Boad  Oil  (3o., 
160  P.  545. 

JUDGMENT. 

See  Conrta,  QsaQ?;  Evidence,  «=»848;  Kxecu- 
tion;    Pleading,  «=>S43-Sj50. 

For  judgmenta  In  particular  actions  or  proceed- 
ings, see  also  the  varioua  specific  topics. 

For  review  of  judgments,  aee  Appeal  and  Error. 

I.  NATVBE  AND   ESSENTIAI.8  IN 
OSNEHAI.. 

••sslTd)  (Wash.)  In  materialman's  action  on 
surety  bond  given  by  contractor,  the  court,  un- 
less the  contractor  was  personally  served,  had 
no  jurisdiction  to  enter  a  personal  jadgment 
against  him. — Deitty-Reoton  Clay  &  Coal  Co.  v. 
National  Surety  Co.,  160  P.  1. 
«E=>28  (OkL)  If  a  judgment  or  decree  includea 
a  decision  of  a  aeparable  snbjeot-matter  within, 
and  another  beyond,  its  jurisdiction,  it  is  valid 
as  to  the  former  and  a  mere  nullity  as  to  the 
latter.— Both  y\  Union  Nat  Bank  of  Bartles- 
vtile,  140  P.  606. 


XT.   BT  DEFAUI.T. 
<A)  IU«alaltea   an*  Valiattr. 

«n»l«2  (Utah)  Uader    Corap.    Laws.  1807, 


I 


2964,  where  court,  after  a  default  Jsdgment, 
void  because  the  compUint  was  not  v«rined  as 
required  by  Rev.  St  1888,  g  3179,  was  ren- 
dered and  entered,  permitted  plaintiff  without 
notice  to  aaaend  complaint  and  entered  judg- 
ment, held,  that  it  acted  without  authori^ 
and  judgment  did  not  constitute  a  valid  lien  on 
property  of  defendant— Thero  v.  Franklin, 
160  P.  1188. 

#E»I07  (Okl.)  There  can  be  no  judgment  of 
default  where  there  is  on  file  an  answer  or  oth- 
er pleading  raising  an  issue  of  law  or  fact.— 
Oklahoma  State  Bank  of  Gushing  v.  Buazard, 
160  P.  462. 

Before  a  default  judgment  can  be  properly 
entered,  the  answer  or  other  plea  must  be  dis- 
posed of  by  motion,  demurrer,  or  in  some  other 
manner. — Id. 

Where  defendant,  granted  time  to  plead,  filed 
a  proi>er  pleading  presenting  question  of  juris- 
diction, a  judgment  by  default  without  disposal 
of  pleading  is  premature. — Id. 


VI.   ON  TBIAL  OF  ISSTTES. 

(A)  Rendition,    Form,    and    Reqntaltea    In 
OenesnI. 

®=»I99(3)  (Wash.^  In  passing  upon  sufficien- 
cy of  evidence  challenged  by  motion  for  judg- 
ment non  obstante  veredicto,  it  is  only  where 
the  court  can  say  as  a  matter  of  law  that 
there  is  neither  evidence  nor  reasonable  infer- 
ence from  evidence  to  sustain  verdict  that  mo- 
tion can  be  granted.— Oodefroy  v.  Hupp,  160 
P.  1(»6. 

(C)  Co*fon*ltr  to  protfesa,  nendiass, 
Proota,   and   Terdiet   or  Flndlnsa. 

4=>248  (Or.)  Pleadings  are  the  formal  written 
(dlegationB  by  the  parties  of  their  respective  de- 
mands and  defenses,  and  afford  the  foundation 
upon  which  a  judgment  or  decree  must  neces- 
sarily rest— Treadgold  v.  Willard,  160  P.  803. 

Vn.  BNTBT,  BEOORD,  AND  DOOK- 
STINO. 

4=9272  (Utah)  Where  an  appeal  was  taken  aft- 
er granting  of  a  nonsuit  in  September,  1913,  and 
no  final  jadgment  was  attempted  to  be  entered 
nntil  August,  1915,  held  the  trial  court  did  not 
lose  jurisdiction  to  enter  final  judgment  by  the 
premature  appeal.— Lukich  ▼.  Utah  Const  Co., 
160  P.  270. 
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X.  EQUITABKE'BEXJEF. 
(A)  Natare  of  Remedy  and  Gronad*. 

^»4I4  (Or.)  Wbere  a  trial  coart  bad  juris- 
diction to  render  a  judgment,  in  order  to  assail 
it,  although  irregular  or  voidable,  it  would  be 
necessary  to  allege  fraud  or  unfaimess. — Lie- 
blin  V.  Breyman  Leather  Co.,  160  P.  1167. 
<=»443(1)  (Okl.)  Ordinarily  it  is  fraud  which 
prevents  a  party  from  fairly  presenting  his 
case,  or  fraud  upon  the  court,  or  its  process, 
and  not  fraud  in  the  cause  of  action,  which 
will  authorize  the  setting  aside  of  a  final  judg- 
ment.—Ely  Walker  Dry  Goods  Oa  v.  Smith, 
160  P.  888. 

ZI.  OOIXATERAX.  ATTACK. 
(B)   Gromda. 

®s>489  (Okl.)  Where  the  record  affirmatively 
discloses  that  the  court  is  without  power  to 
make  the  order  or  decree  it  assumes  to  make, 
such  order  or  decree  is  void  and  subject  to  col- 
lateral attack.— Both  v.  Union  Nat.  Bank  of 
Bartlesville,  160  P.  505.  '  . 

An  order  or  decree  of  a  court  of  general  juris- 
diction or  of  such  jurisdiction  of  the  particular 
subject  in  question,  imports  absolute  verity, 
and  is  not  subject  to  collateral  attack  except 
for  fraud,  unless  it  affirmatively  appear*  from 
the  record  that  the  court  was  without  jurisdic- 
tion.—Id. 

<8=s»490(l)  (Okl.)  Proceedings  for  the  sale  of 
property  of  one  not  a  party  to  the  action  and 
not  served  in  any  way  do  not  bind  the  owner 
and  are  subject  to  collateral  attack. — Davles  v. 
Thompson,  160  P.  75. 

$=;»490(2)  (Or.)  A  defect  in  the  form  or  matter 
of  a  summons  not  absolutely  destructive  of  its 
validity,  although  material  and  sufficient  to 
cause  a  reversal  of  the  judgment,  does  not  de- 
prive the  court  of  juriBdiction,  and  therefore 
does  not  expose  the  judscment  to  collateral  im- 
peachment—I^ne  V.  Ball,  160  P.  144. 
«=s>495(l)  (Utah)  In  a  collateral  proceeding, 
every  presumption  Is  indulged  in  favor  of  the 
district  court's  jurisdiction  and  the  regularity 
of  its  proceedings.- State  v.  Sorensen,  160  P. 
1181. 

(C)   Proceedlna;a> 

^=>52l  (Or.)  A  suit  to  cancel  a  judgment  and 
enjoin  enforcement  thereof  upon  execution 
against  land  of  which  plaintiff  claims  to  he 
owner  is  a  direct,  and  not  a  collateral,  attack. 
— Lieblin  v.  Breyman  Leather^Co.,  160  P.  1167. 

Xin.   BIEROEB  AKD  BAB  OF  OAtTSBS 
OF  ACTION  AND  DEFENSES. 
(A)   JndKaients  Operative  as  Bar. 

<©=3570(4)  (Idaho)  A  plea  of  rea  adjudicata  can- 
not be  supported  by  evidence  of  another  trial 
upon  which  nothing  was  determined,  nor  can  the 
record  of  such  trial  have  any  weight  as  evidence 
at  a  subsequent  trial. — Berlin  Mach.  Works  v. 
Dehlbom  Lumber  Co.,  160  P.  746. 

XTV.  OONCJLtlSnrENESS   OF   ADJTJDI- 

OATIOir. 

(B)   Paraons  Coneladed. 

<S='668(1)  (Wash.)  Where,  in  mechanic's  lien 
foreclosure,  lot  owners  claimpd  title  to  building 
and  fixtures,  and  chattel  mortgagee  of  furniture 
and  equipment  intervened,  and  purchase-money 
mortgagees  of  such  furniture  and  equipment, 
disclaimed  interest,  the  judgment,  awarding  the 
property  to  various  claimants,  not  appealed 
from  by  the  purchase-money  mortgagees,  could 
not  be  questioned  in  their  subsequent  fore- 
closure.—Lee  V.  Pasco  Theater  Co.,  100  P.  435. 
®=>707  (Okl.)  Notices  being  limited  to  debtor, 
attached  property  being  proceeded  against  as 
.  his.  .and  tne  judgment  being  against  it  only  as 
his  property,  the  debtor  and  his  privies  are  con- 
4Sluded,  but  no  other  persons. — Davles  v.  Thomp- 
son, leo  P.  75. 


(O)  Matters  Ooneladed. 

«s>7l3(l)  (Nev.)  Where  plaintiff  was  party  to 
former  action,  and  matter  afljodicated  was 
that  sought  to  be  presently  adjudicated,  plain- 
tiff is  bound  by  former  judgment,  and  cannot 
seek  relief,  against  successors  to  its  benefici- 
aries, inconsistent  with  it — Bemani  7.  Met- 
ropolis Land  Oo.,  160  P.  811. 
<S=97I3(2)  (OkL)  A  regular  judgment,  while  it 
remains  in  force,  is  conclusive  not  only  as  to 
matters  litigated,  but  as  to  every  ground  of  re- 
covery or  defense  which  might  have  been  liti- 
gated.—Ely  Walker  Diy  Goods  C!o.  v.  Smith, 
160  P.  898. 

®=>7I5(3)  (Wash.)  A  judgment  reinstating  a 
city  employs  on  the  ground  that  unqualified 
employes  were  retained  in  the  service  while  the 
plaintiff  was  dismissed  although  qualified,  held 
not  res  judicata  in  a  later  suit  for  reinstate- 
ment where  it  appeared  that  all  the  employes 
were  qualified,  and  on  reduction  of  the  force  he 
was  selected  for  suspension  because  of  his  short- 
er service.— Keaaler  y.  City  of  Seattle,  160  P. 
423. 

XV.   I.IEN. 

«=»793(5)  (Wyo.)  Under  Comp.  St  1910,  I 
4684,  and  sections  4759  and  4760,  as  ameoded 
by  Laws  1915,  a  104,  a  petition  in  an  action 
against  grantee  of  deceased  judgment  debtor 
held  an  action  to  enforce  a  judgment  lien,  in 
view  of  section  5629.— Stephenson  v.  Lichten- 
stein,  160  P.  1170. 

Where  property  had  been  conveyed  by  a  de- 
ceased judgment  debtor  after  lien  of  a  judg- 
ment attached,  presentation  of  judgment  to 
administratrix  as  a  claim  against  estate  held 
not  necessary,  before  bringing  an  action 
against  grantee  to  enforce  judgment  lien.— Id. 

XXX.  ACTIOWS  Oir  JUDOBCEMTS. 

(B)   ForelCB  Jndgrmenta. 

«=>938  (Okl.)  Petition  in  action  on  foreign 
jndzment  held  not  subject  to  demurrer. — Shn- 
feldt  V.  Bank  of  Monnd  Ci<T,  160  P.  923. 

XXn.   FLEADIirO  AND  EVIDENCE  OF 

J1TDOMENT   AS   ESTOFFEI.   OB 

DEFENSE. 

®=>948(1)  (Or.)  Estoppel  by  a  former  decree 
is  an  affirmative  defense  which  mast  be  plead- 
ed in  order  to  be  available. — McCulIy  v.  Hea- 
veme,  160  P.  1166. 

iS=»949(2)  (Nev.)  In  action  to  injoin  diversion 
of  water,  allegations  of  defendant's  affirmative 
answer  held  sufficient  to  constitute  a  proper 
pleading  of  former  judgment  affecting  the  par- 
ties.—Bernard  V.  Metropolis  Land  Co.,  ICO  P. 
811. 

<e=>958(2)  (Nev.)  Truth  of  sufficiently  alleged 
pica  of  former  judgment  affecting  same  parties 
and  same  subject-matter  as  present  case  was 
for  trial  court,  if  pica  was  denied. — Bernard  v. 
Metropolis  Land  Co.,  160  P.  811. 

JUDICIAL  NOTICE. 

See  Evidence,  9=»35. 

JUDICIAL  SALES. 

See  Bzecution,  ®=>222;  Executors  and  Admin- 
istrators, €=>337-35S:  Guardian  and  Ward, 
<8=>90-113 ;    Subrogation. 

JURISDICTION. 

See  Appeal  and  Error,  ®=>186;  Conrts:  Crimi- 
nal Law,  ^s>90,  105;  Depositions;  Divorce. 
«=»62,  91,  289;  Execution,  «=>69;  Ezecatocs 
and  Administrators,  $:»76;  Guardian  and 
Ward,  <S=»90;  Habeas  Corpus,  «=>19 ;  Judg- 
ment <$=>489-495;  Justices  of  th*  Peace, 
«=s»141,  161;   Mandamus,  «=>172. 


1256 


INDEX-DIGEST 


I«mdltfrd  and  Te 


JURY. 

See  Criminal  Law,  ®S3863; 


Infants,  iS=3l6. 


n.   RIGHT   TO   TBIAI.   BT  JURY. 

>I4'2)  (OH.)  rnfler  Rev.  Lawa  1810,  K 
4989-^991,  4993,  4994,  issues  of  fact  in  an  ac- 
tion for  recovery  of  money  only  must  be  tried 
to  a  jury,  unless  jury  trial  is  waived  or  refer- 
ence ordered.— Avery  v.  Hays,  160  P.  712. 

Where  issue  was  joined  by  answer  to  a  sup- 
plemental petition  for  recovery  of  a  money 
judgment  for  use  and  occupation,  rents,  or 
damages,  and  a  jury  was  not  waived,  defendant 
was  entitled  to  trial  by  jury. — Id. 
«=>I4(9)  (Okl.)  A  suit  by  a  citizen  of  the  Creek 
Nation  to  clear  title  to  part  of  allotment  on  the 
ground  that  her  deed  was  procured  by  fraud,  in 
violation  of  Act  Cong.  April  26,  1906,  §  19,  is, 
under  Kev.  Laws  1910,  |  4994,  triable  by  the 
court,  subject  to  its  power  to  order  issues  tried 
by  jury.— Carter  t.  Prairie  Oil  &  Gas  Co.,  160 
P.  319. 

<8=>I9(7)  (Cal.)  The  right  to  jury  trial  in 
probate  proceedings  was  not  given  by  common 
law.— In  re  Baird^s  Estate,  160  P.  1078. 

Under  Code  Civ.  Proe.  i$  1312.  1716,  as  to 
jury  trial,  and  probate  proceedings,  m  any 
probate  proceeding  in  which  section  1312  au- 
thorizes formation  of  issues,  either  party  at 
his   option,   is   entitled   to  jury    trial.— Id. 

Under  Code  Civ.  Proc.  §8  1312-1318  inclu- 
sive, 1658-1660,  1716,  formation  of  issues  on 
trial  of  application  for  partial  distribution  is 
authorized,  so  that  either  party  may,  on  de- 
mand, have  jury  trial.— Id. 

tV.  SITMHONINa.  ATTENBANOE,  BIS. 

CHARGE.  ANB  OOMPEN- 

gATlON. 

€=>70(8)  (Kan.)  Where  the  court  discharges  the 
panel  because  the  original  names  in  the  Jury 
box  have  not  lieen  properly  selected  from  the 
assessment  roll,  it  is  the  judge's  duty,  under 
Gen.  St.  1909,  i  4624,  to  select  juroM  for  the 
term,  and  he  need  not  summon  the  township 
trustees  and  require  them  to  select  jurors.— 
State  ▼.  Allen,  160  P.  795. 

V.   OOMPETEVOT  OF  JURORS,  OHAIk 
XEITGES.  AKB   OBJECTIONS. 

«=>97(4)  (CaLApp.)  Denial  of  challenges  to  ja- 
rors  for  implied  bias  in  that  they  would  not 
give  defendant  benefit  of  the  presumption  of  in- 
nocence and  their  acceptance  held  not  an  abuse 
of  discretion.— People  v.  Martinez,  160  P.  868. 
«=9l36(8)  (CaLApp.)  Under  Pen.  Code,  J  1070, 
defendant,  charged  by  one  count  with  lar- 
ceny of  money,  by  another  with  emlieczlement 
of  Jt,  and  by  the  third  with  receiving  it  know- 
ing It  to  have  been  stolen,  was  not  entitled  to 
exercise  ten  peremptory  challenges  on  each 
count,  but  only  ten  in  all.— People  v.  Howard, 
1(»  P.  697. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  «s»90,  252. 

tn.  cxvn.  jBRisBtDTioir  anb  au- 

THORITT. 

«=>43(3)  (Okl.)  A  justice's  court  has  no  juris- 
diction in  replevin  where  the  amount  in  con- 
troversy exceeds  $200.— Matheny  v.  Bank  of 
Nashville,  160  P.  92. 

€=s>44(G)  (Okl.)  In  determining  amount  in  con- 
troversy in  replevin  in  justice^si  court  as  affect- 
ing jurisdiction,  the  value  of  the  property  and 
damages  sought  for  detention  must  be  consider- 
ed together. — Matheny  t.  Bank  of  Nashville, 
160  P.  92. 

«=344(9)  (Nev.)  Under  Const,  art  6,  t  8,  «iaet- 
«d  when   St   1801,  c.   15,  was  in  force,   Kev. 


Laws,  f§  2224,  6714,  and  section  2227  aa 
amended  by  St  1907,  c.  90,  held,  that  the  jus- 
tice's court  had  no  jurisdiction  of  a  suit  to  fore- 
close mechanics'  liens,  where  the  total  amount 
of  the  liens  of  different  claimants  involved  es- 
eeeded  S300.— Phillips  t.  Snowden  Placer  Co., 
160  P.  786. 

IV.  PROOEBURE  VX  CIYHi  OASES. 

«=>87(3)  (Kan.)  Under  Gen.  St  1909,  S  3654, 
where  cause  arose  and  wages  were  earned  and 
payable  outside  the  state,  a  justice  of  the  peace 
bad  no  right  to  entertain  a  garnishment  pro- 
ceeding against  a  railroad  not  personally  serv- 
ed.—Loope  V.  Chicago,  B.  &  Q.  R.  Co.,  160  P. 
214. 

€=390  (Colo.)  In  an  action  In  a  justice  eonrt 
there  being  no  pleadings,  the  plaintiff  is  en- 
titled to  recover  if  the  evidence  establishes  an 
indebtedness,  regardless  of  the  form  of  action. 
—Records  v.  Eaves,  160  P.  1126.  . 
$=>I32  (Mont)  Assignee  of  judgment  of  jus- 
tice court  for  value,  before  levy  of  attachment 
against  assignor,  owned  proceeds  of  the  judg- 
ment and  was  entitled  to  recover  it  of  lumber 
company  to  which  it  had  been  paid.— Kitts  T. 
Woods,  160  P.  51i. 

V.  REVIEW  OF  PROCEEBZHOS. 

(A)  Appe«l  and  Brror. 

<3s»l4l(2)  (Nev.)  The  general  rule  is  that  the 
District  Court  acquires  no  jurisdiction  to  try  a 
cause  on  appeal  from  a  justice's  court,  where  the 
justice's  court  was  without  jurisdiction  to  en- 
tertain the  case  and  render  judgment  therein. — 
Phillips  V.  Snowden  Placer  Co.,  160  P.  786. 
<8=9l4l(2)  (Okl.)  The  jurisdiction  of  the  coun- 
ty court  on  appeal  from  justice's  court  is  lim- 
ited by  the  jurisdiction  of  the  justice's  court 
—Matheny  v.  Bank  of  Nashville,  160  P.  92. 
4=:>l4f(6)  (Nev.)  Where  justice's  court  had  no 
jurisdiction  of  suit  to  eiiJCorce  mechanics'  liens 
Involving  over  |300,  but  the  parties,  on  appeal 
to  district  court  having  concurrent  jurisdiction 
of  subject-matter,  submitted  without  question 
to  its  jurisdiction,  they  were  thereafter  estop- 
pel from  questioning  its  jurisdiction.— Phillips 
T.  Snowden  Placer  Co.,  1«>  P.  786. 
€=»I4I(5)  (Okl.)  A  remittitur  in  county  court 
on  appeal  from  a  justice,  reducing  amount  in- 
volved to  within  jurisdiction  of  justice's  court, 
cannot  invest  county  court  with  jurisdiction. 
—Matheny  v.  Bank  of  Nashville,  160  P.  92. 
€=>I6I(5)  (X.M.)  Where  appellee  moves  to  dis- 
miss appeal  from  a  Justice  and  by  oversight  moves 
to  "dismiss  the  cause,"  but  bases  the  motion  on 
grounds  for  dismissal  of  appeal,  the  latter  mo- 
tion is  not  a  general  appearance,  waiving  irregu- 
larities in  taking  appeal. — Simon  v.  El  Paso  9c 
S.  W.  Co.,  160  P.  352;  Shipp  y.  Same,  Id.  354. 

JUSTIFICATION. 

Se«  Homicide,  4=»112;  Libel  and  Slander,  ®=> 
64,  66. 

LACHES. 

See  Cancellation  of  Instrumenta,  ®=»34. 

LANDLORD  AND  TENANT. 

See  Caqcellation  of  Instruments,  €=>47;  Dam- 
ages, iS=»62 J  Evidence.  (S=»419:  Frauds,  Stat- 
ute of,  €=>o8:  Guardian  and  Ward,  €=»113 ; 
Mechanics'  Liens,  <g=>78;  Pleading,  «=»259, 
403;    Wharves,  <6=s>9. 

n.  I.EASES  ASH  AGREEMENTS  IN 

OENERAIi. 

(B)  Conatmotloii  anA   Operation. 

€=948(1)  (Kan.)  A  petition  for  breach  of  cov- 
enant by  a  landlord  to  remove  personal  prop- 
erty, alleging  that  defendant  had  refused  to  re- 
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move  feed  in  one  of  the  ailos,  wbereby  plaintiff 
liad  been  deprived  of  its  nse,  tiiough  he  hmd 
sttffieient  feed  to  £11  it,  on  aecouiit  of  which 
he  claimed  fSOO  damages,  sufficiently  alleged 
special  damages.— Rull  7.  Balney,  160  P.  1010. 
In  an  action  by  tenant  for  bteacfa  of  coTen- 
ant  by  landlord  to  remove  personal  property, 
evidence  held  to  sustain  verdict  for  special 
damages  to  plaintiff. — Id. 

^=>48(2)  (Kan.)  In  action  against  landlord  for 
breach  of  covmant  to  remove  personal  prop- 
erty, special  damages  which  may  be  the  natural 
and  contemplated  result  of  breach  may  be  re- 
covered where  facts  are  pleaded. — ^Rull  v.  Bal- 
ney, 160  P.  1016. 

HZ.  LAin>I.OItD>8  TITUB  AXU  BE. 

VEBSION. 

(B)  Bhitoppel  of  Tenant. 

«=»63(3)  (Or.)  A  tenant's  estoppel  to  deny  his 
landlord's  /title  ceases  when  lie  surrenders  to 
the  landlord  possession  of  the  demised  prem- 
ises.—TreadgoW  V.  Willard.  160  P.  803. 
^=363(4)  (Or.)  Tenant's  relinquishment  of  i>o»- 
session  to  the  landlord,  ^bich  will  terminate 
his  estoppel  to  deny  the  landlord's  titlejmust 
be  complete  and  made  in  good  faith. — Tread- 
gold  T.  Willard.  160  P.  803. 

IV.  TXBMS   FOB   TEABS. 
(B)   Aaatarnment,    Snblettlnar,    anA    Movt- 
arnore. 

«=»76(1)  (OU.)  A  clause  in  a  lease,  restricting 
right  of  lessee  to  assign  or  sublet  the  premises, 
is  for  the  benefit  of  the  lessor,  and  can  be  set 
np  alone  by  bim.— Chilson  v.  Cavanagh,  160  P. 
601. 

(C)  IDztenalonB,  Renevrnls.  nnd  Options  to 
.  Parohnae  or  sell. 

4=»8S  (Or.)  Lessees  cannot,  under  Ij.  O.  Ii.  S 
705,  be  held  to  have  exercised  option  to  extend 
lease  by  reason  of  acta  of  their  alleged  assignee, 
where  assignment  was  not  established. — Toomey 
V.  Casey,  160  P.  583. 

Where  lessees  sublet  under  instrument  giving 
sublessee  right  to  hold  over  for  extended  ^riod, 
in  case  lessees  should  exercise  their  option  to 
extend  the  lease,  the  sablessee  cannot  exercise 
the  option  and  bind  the  lessees  for  the  period 
of  the  extension.— Id. 

(D)   Termination. 

4s>94(2)  (Kan.)  To  terminate  the  rights  of  a 
sublessee,  it  is  not  necessary  to  give  notice  to 
quit,  where  the  original  lessee  holds  under 
written  lease,  fixing  termination  of  tenancy.— 
Edwards  v.  American  Irfud  &  Cattle  Co.,  160 
P.  205. 

vn.  PBEMI8ES,  Ain>  ENJOTMEin 

AND  USE  THEBEOF. 
(P)  BTtctloa. 

«=»I72(1)  (Kan.)  To  constitute  wmstmctive 
eviction,  the  acts  complained  of  must  be  those 
of  the  landlord  or  those  for  which  he  is  re- 
sponsible—Eagle V.  Matthews,  160  P.  211. 
^s»l73  (Kan.)  Acts  of  third  persons  do  not 
amount  to  eviction  unless  committed  under  di- 
rection or  at  instance  of  landlord  or  with  his 
consent.— Eagle  v.  Matthews,  160  P.  211. 
^»I78  (Kan.)  Where  conditions  were  the  same 
before  and  alter  execution  of  lease  and  lessee 
retained  possession  11  months,  he  waived  any 
claim  of  eviction.— Eagle  v.  Matthews,  100  P. 
211. 

Vm.  BENT  AND  ADTANOES. 
(A)  Rl«h*s  ana  I.la]>llltlaa. 

^»l99</2  (Or.)  Tenant  who  enters  into  pos- 
session pursuant  to  lease  can  escape  liability 
for  rent  only  by  eviction  by  holder  of  para- 
mount title  or  b:^  compulsory  attornment  to 
him,  or,  when  noufled  of  assertion  of  such  sn- 


perior  right,  by  sorreDderbig  possession  to  Ub 
landlord.— Treadgold  v.  Willard,  160  P.  803. 

(B)  Actloaa. 

«=»223(3)  (Or.)  Where  a  tenant  was  induced  to 
talce  a  five-year  lease  of  an  apartment  bona* 
at  $10  instead  of  $8  per  room  per  month  by 
false  representation  as  to  another  party's  offer, 
and  set  up  such  claim  in  recoupment  m  action 
by  the  landlord  for  rent,  the  measure  of  his 
damages  was  the  difference  between  the  agreed 
rent  and  the  reasonable  value  of  the  premises 
as  of  the  date  the  contract  was  made. — Caples 
V.  Morgan,  160  P.  1154. 

«s»223(4)  (Or.)  In  action  by  landlord  for 
rent  installments,  that  the  tenant,  by  false 
representations  of  the  landlord's  agent  that 
another  party  was  seeking  a  lease  of  the 
premises  at  a  higher  price;  was  induced  to  ex- 
ecute the  lease  at  snch  higher  price,  was  a 
good  defense  by  way  of  recoupment. — Caples 
V.  Morgan,  160  P.  1154. 

«=923l(6)  (Okl.)  In  an  action  for  rent  on  a 
building  located  on  defendant's  land,  evidence 
held  insufficient  to  show  an  express  promise  to 
pay  rent.— Welsh  v.  Church,  160  P.  622. 
i&=>233(l)  (Kan.)  In  action  for  rent,  where 
defense  is  constructive  eviction,  general  verdict 
for  defendant  will  be  set  aside,  where  special 
findings  show  that  none  of  the  grounds  on 
which  defendant  claims  right  to  abandon  prem- 
ises resulted  from  wrongdoing  of  plaintiff  or  by 
his  direction  or  consent. — £&gle  v.  Matthews, 
160  P.  211. 

€=»233(2)  (Or.)  In  action  for  rent,  where 
defendant  sought  to  recoup  damages  for  being 
induced  by  false  representation  to  execnte  the 
lease  for  a  higher  rental  than  he  would  other- 
wise, the  issue  whether  the  false  representa- 
tion did  induce  defendant  to  agree  to  the  high- 
er price  was  for  the  jury's  determination.— 
Caples  V.  Morgan,  160  P.  1154. 

(C)  Idea. 

«S9243  (Okl^  The  lien  riven  to  a  landlord  by 
Rev.  Laws  1910,  i  3806,  on  crops  gnnra  on 
the  rented  farm  exists  independently  of  seiiara 
by  attachment  or  other  process.- Willmering  v. 
Hinkle,  160  P.  60. 

€=9252(3)  (Okl.)  The  lien  given  to  a  Iandl6rd  ia 
paramount  to  tke  rights  of  one  who  purchases 
from  the  tenant  a  crop  on  the  leased  premises, 
since  the  purchaser  takes  with  ccmstructive  no- 
tice of  the  lien.— Willmerinc  t.  Hinkle,  160  P. 
60. 

nC.   KB*ENTBT  AND   BBCOTEBT  OF 
POSSESSION  BT  ULKJUMUD. 

«E33I8(1)  (Kan.)  In  action  for  dispossessinK 
plaintiff  from  land  leased  to  him  by  defendant 
through  its  agents,  it  is  proper  to  introduce  in 
evidence  leases  to  another  person  at  the  same 
time,  and  by  such  other  person  to  plaintiff, 
where  the  answer  alleges  that  defendant  did  not 
lease  to  plaintiff,  nor  authorize  any  one  to  do  so. 
—Edwards  v.  American  Land  &  Cattle  Co.,  160 
P.  205. 

In  an  action  for  diapossesnng  plaintilt  of  land. 
instruction  that  defendants  claim  that  the  lands 
were  leased  to  a  third  iierson  under  written 
leases,  specifying  date  of  expiration,  and  that 
the  plaintiff  was  a  subtenant  nnder  such  third 
person  nnder  verbal  lease,  htUd  a  correct  state- 
ment of  the  position  of  defendants. — Id. 

X.   BENTINO   ON   SHABES. 

«e)>33l(6)  (Kan.)  Where  dispute  arises  between 
landlord  and  tenant  over  amount  of  grain  rent 
due.  testimony  of  witness  who  threshed  the 
grain  was  not  iacoupetent  merely  because  he 
admitted  he  was  not  sure  all  the  grain  was 
raised  on  that  tract.— White  «.  White,  160  P. 
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LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  «=5»761,  814;  Hmbe»le«wnt; 
Indictment  and  Information,  ®s>lS2. 

L   OrrBNSHa.   AWP   KESPOHSIBrLITT 

«=>t4(l)  (Cal.App.)  To  constitute  an  act  of  tak- 
ing the  money  of  an  employer  larceny.  It  mast 


the  felonious  intent  of  converting  It  to  hia  own 
use.— People  T.  Howard,  160  P.  697. 
i8=>l5(l)  (Cal.App.)  Where  one  obtains  posses- 
sion of  goods  fraudulently  with  intent  to  con- 
vert the  same  to  his  own  use,  and  the  owner 
does  not  part  with  the  title,  the  offense  is  lar- 
ceny.—People  V.  Howard,  160  P.  697. 

II.  PBOSECVnON  AKB  FUNISH- 


(A)  IndtotaMBt  »n«  latovaMiUon. 

«=»40(4)  (OaLApp.)  Under  Pen.  Code,  I  971, 
abolishing  distinction  between  accessory  Defore 
the  fact  and  principal,  defendant  could  only  be 
made  out  a  principal  in  the  larceny  charged  by 
showing  that  he  aided  and  abetted  its  commi^ 
sion,  and  could  not  be  convicted  if  ha  aided  ana 
abetted  an  embezzlement  or  some  other  offense. 
—People  V.  Howard,  160  P.  697. 

In  prosecution  for  grand  larceny  eommitted 
in  aiding  and  abetting  defendast's  wife  in  her 
taking  nwnay  from  her  eoagloyer,  accused  could 
not  be  convicted  on  evidence  that  her  offense 
was  embezzlement,  within  Pen.  Code,  |  508.— Id. 

In  prosecution  as  principal  in  grand  larceny 
by  reason  of  aiding  nis  wife  in  its  eoBuaiagion, 
proof  that  the  crime  committed  by  the  wife  waa 
that  of  embeizlement,  as  defined  by  Pen.  Code, 
g  608,  was  a  fatal  variance.— Id. 

(O  Trial  «ad  RcT-levr. 

«=»68(1)  (CaLApp.)  Whether  the  ciicnmaUmcea 
indicating  that  defendant  aided  and  abetted  his 
wife  in  the  felonious  taking  of  her  employer's 
money,  together  with  their  flight,  warranted  an 
inference  that  he  did  so  heUt  for  the  Juj?.— Peo- 
ple V.  Howard,  160  P.  6&7. 

UUNORkES. 

See  Licenses,  «s>lS. 

UW  OF  THE  ROAD. 

See  Municipal  Corporations,  ^sTQS. 

UWYERSu 

See  Attorney  and  Client. 

LEAKAGE. 

See  Waters  and  Water  Courses,  4=9208. 

LEASL 

See  Cancellation  of  Instruments,  €=»47;  Evi- 
dence, 4=»419;  Frauds,  ^atato  of,  ^»88; 
Ouardian  and  Ward,  ^=3118;  Landlord  and 
Tenant;  Mines  and  Minerals,  ®=>74-79; 
Wharves. 

LEAVE  OF  COURT. 

See  Bankruptcf.  «=>286. 

LETTERS. 

See  Eyidence,  «aB878. 


LEVY. 

See  Exemptions,  «S9114 ;  Hi^iWays,  «»127. 

LEWDNESS. 

4=»S  (Okl.Cr.App.)  An  informatioB  Mi  to 
state  an  offense  under  Rev.  Laws  1!>10,  $  279», 
forbidding  disturbing  the  public  peace  or  out- 
raging decency.— Fessler  t.  State,  160  P.  1129. 

LIBEL  AND  SLANDER. 

See  Pleading,  «=>340. 

I.  WORDS   AXD   ACTS   AGTXONABI.E, 
AHB  UABiriTT  THEREFOB. 

€s»6(l)  (Cal.)  It  is  libelous  per  se  to  falsely 
charge  that  a  person  is  a  hypocrite, — ^Newby  v. 
Times-Mirror  Co.,  160  P.  238. 

«sd9(1)  (Wash.)  Poster,  stating  that  theaters 
employing  incompetent  help  endangered  pa- 
trons' lives;  Uiat  those  havmg  competent  help 
displayed  a  union  card,  and  asking,  "Do  you 
know  that  the  A.  and  M.  theaters  cannot  show" 
such  card? — is  libelous  per  se,  as  intended  to 
injure  another's  business,  within  Rem.  Code 
1916,  li  2424,  2425.— Cydohotao  Amvsement 
Co.  T.  Hayward-Larkin  Co.,  160  P.  1051. 
®=>I0(^  (Cola)  Employer's  statement  that  bis 
employe  and  confidential  clerk  was  short  in  his 
accounts  was  actionable  per  se. — Jackisch  v. 
Quine,  160  P.  186. 

«S3I9  (Cal.)  An  implied  finding  in  libel  that  a 
newspaper  cartoon  could  not  to  an  ordinary  read- 
er bear  the  meaning  that  plaintiff  was  a  hypo- 
crite posing  as  a  reformer  held  unwarraated. — 
Newby  v.  Times-Mirror  Co..  160  P.  233. 

«S333  (Wash.)  If  a  publication  is  actionable 
per  se,  plaintiff  need  not  prove  actual  damage ; 
damages  in  such  case  being  presumed. — Cyclo- 
homo  Amusement  Co.  t.  Hayward-Larkin  Co^ 
1«0  P.  UXSl. 

EL  PBnmUBOED    OOMMXnUCATIONg. 
AlTD  MAUOE  THEIUBIK. 

<i  1 40(1)  (Gal.)  A  Ubelons  aewspaper  artnle  is 
not  privileged  within  Civ.  Code,  t  47,  aubd.  8, 
merely  because  abont  a  person  active  in  promot- 
ing his  own  aoUtiosl  viewsi.— Newby  v.  Times- 
Mhnor  Co.,  160  P.  233. 

9=>49  (Cal.)  A  libelous  newspaper  article  an- 
not  be  excused  on  the  ground  that  the  occasion 
is  i^vileged.— N«wl9  ▼.  Times-Mirxor  C«.,  160 

m.  jugTiA'ioAxioji  Aim  mxroA- 

TION. 

^BvM-  M7al.)  As  rKszds  tmtli  of  ob  ossection  in 
alleged  libel  that  pluntiff  was  awtiasd  of  felony 
in  altering  s  public  record,  intent  wMi  whieh 
plaintiff  had  tiie  clerk  strike  out  a  satlsfeetion  of 
JudgmeBt  Is,  under  Pen.  <3ode,  ff  113,  114.  im- 
material.—Newby  V.  Times-MiTror  Co.,  160  P. 
283. 

^3>56(1)  (CaL)  That  a  libelous  newspaper  arti- 
cle tends  to  cause  merriment  or  is  a  facetious  re- 
joinder to  adverse  criticism  by  others  does  not 
justify  it.— Newby  v.  Times-Mirror  Co.,  160  P. 

XV.   ACTIONS. 


«=9ll2(3)  (C^.)  ITvidence  in  libel  held  insuffi- 
rient  to  support  any  implied  finding  that  plain- 
tiS  was  a  hypocrite  or  in  the  habit  of  altering 
public  records.— Newby  v.  Times-Mirror  Co.,  160 
P.  238. 
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LICENSES. 

See  Eyidrace.  «=>S38. 

Z.  FOB    OCCITPATIONS    AKD    PBTVl- 

^s»l3  (Kan.)  An  employ^  collecting  and  deliT- 
ering  laundry  in  Kansas  City,  Kan.,  for  a  cor- 
poration in  Missouri,  is  not  subject  to  a  license 
tax  under  an  ordinance  of  sucn  city  imposing 
such  tax  on  each  laundry  operated  witlim  the 
City.— Kansas  City  t.  Seaman,  160  P.  1139. 

LIENS. 

See  Attorney  and  Client,  «=»183;  Chattel  Mort- 
KSges,  €?s>lS7;  Jutement,  ^s>793;  Landlord 
and  Tenant,  ®»243,  252;  Mechanics'  Liena; 
Mines  and  Minerals,  $=3113,  117;  Bailroads, 
«s»159. 

LIFE  ESTATES. 

See  Dower. 

LIFE  INSURANCE. 

See  Insurance,  <S=9280,  448,  S86. 

LIGHTS. 

See  Mnnicipal  Corporatlomi,  «=9703. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Appeal  and  Error,  ®£a 
339-356;  Cancellation  of  Instruments,  <S=»34: 
Constitutional  Law,  €=9107;  Mechanics* 
Liens,  «=s>317 ;  Taxation,  «=>805. 

I.    STATUTES    OF   I.IMITATION. 

(A)  Kntare>  Talldltr>  »><*  Conatntetion  In 

General. 

«s>2(4)  (Old.)  An  action  in  the  state  court 
on  a  judgment  rendered  in  a  United  States  ccnn- 
missioner's  court  in  the  Indian  Territory,  ia 
governed  as  to  limitations  by  the  laws  in  force 
when  the  judgment  was  rendered.— Maine  v.  Ed- 
monds, 160  P.  483. 

(B)  Umltetlons    Appllcuble  to   Piu>tlenl«r 

Actions. 

4b»2I(1)  (Or.)  In  action  between  cotenants  to 
partition  real  property,  where  defendants  claim- 
ed for  half  taxes  paid  by  them,  allowance,  as 
set-off  to  plaintiff,  of  half  the  sum  expended  by 
her  in  securing  patent  more  than  six  years  be- 
fore, was  error.— St.  Martin  v.  Hendershott,  160 
P.  373. 

II.   OOMPITTATIOir   OF  PERIOD   OF 
I.IMITATIOR. 

(A)   Aooraal    ol    Rlsbt    of    Aetton    or    De- 
fense. 

9=350(3)  (Nev.)  Where,  by  an  attorney's  con- 
tract, he  was  entitled  to  be  paid  $1(X)  per  year 
for  legal  services,  he  bad  a  cause  of  action  for 
each  year's  services  so  rendered,  and  recovery 
by  him  for  more  than  four  years  prior  to  ac- 
tion was  barred.— Warren  v.  Glasgow  &  West- 
em  Exploration  Co.,  Ltd.,  160  P.  793. 
9=355(1)  (Or.)  The  statute  of  limitation  began 
to  run  against  an  action  for  false  imprison- 
ment under  void  process  on  the  date  of  the  order 
for  plaintifTs  discharge.— Lane  v.  Ball,  160 
P.  1«. 

9s>62  (Or.)  The  statute  of  limitations  cannot 
be  urged  against  a  mere  defense.— Caples  t. 
Morgan,  190  P.  1104. 

(F)   larnorance.  Mistake,  Tmat,  Frnnd.  and 
Concealment  ot  Canae  o<  Action. 

^=3 1 00(6)  (Wash.)  Action  for  fraud  against  a 
lessor  of  hotel  for  false  representations  as  to 
the  purity,  etc.,  of  the  well  on  the  premises, 
could  not  be  brought  by  the  lessee  considerably 
more  than  three  years  after  taking  possession, 
since  lie  moat  have  diaeovered  the  conditioa  of 


the  well  soon  after  taUnc  possession.— Gmbb  ▼. 
House,  160  P.  421. 

(H)  Ooatmeaeement  of  Action  or  Otbor 
Procce«llB«. 

«=3l  I8(^  (Or.)  Under  L.  O.  L.  I  8,  providing 
that  an  action  for  false  imprisonment  most  be 
commenced  within  two  years,  and  section  15, 
providing  that  an  attempt  to  commence  aii  ac- 
tion shall  be  deemed  eqmvalent  to  the  commence- 
ment thereof,  an  action  for  false  imprisonment 
was  commenced  where  a  complaint  was  filed  and 
summons  for  several  defendants,  but  only  one 
copy  of  the  complaint  wag  delivered  to  the  sher- 
ifE.— Lane  v.  BaU,  160  P.  144. 
«=»!  19(3)  (Or.)  Under  L.  O.  L.  f  14,  an  action 
for  false  imprisonment  against  joint  defendants 
was  not  deemed  commenced  against  defendants 
who  were  only  served  with  summons  by  proper 
service  of  summons  and  copy  of  complaint  oo 
one  defendant.— Lane  v.  BaU,  160  P.  114. 

m.  ACKNOWIiEDaMEHT.  ME\7 

PaomSE,  AKD  PABT 

PATMEXT. 

9=3 1 47  (Utah)  Where  a  complaint  in  an  ac- 
tion for  goods  sold  alleged  a<inowlednnent  of 
debt  in  bankruptcy  proceedings,  on  demurrer 
on  ground  that  action  was  barred  by  Comp. 
Laws  1907,  S  2876,  held,  that  defendant  did  not 
waive  claim  of  limitations  under  sectioa  2898 
by  scheduling  the  debt  in  the  bankruptcy  pro- 
ceedings.—O'Donnell  y.  Parker,  160  P.  1192. 


V.  PXiEADINO,   EVIDENCE,   TBIAIs 
AlTD   REVIEW. 

9=9 1 80(1)  (Utah)  Under  statute  a  defendant 
may  demur  on  ground  that  an  action  is  barred 
by  limitations.— O'Donnell  v.  Parker,  160  P. 
1192. 

9=3 180  (2)  (Okl.)  Where  a  petition  in  an  action 
to  recover  tor  nraud  on  its  face  does  not  show 
that  the  cause  of  action  is  barred  by  limitations 
under  Rev.  Laws  1910,  I  4657,  a  demurrer  on 
that  ground  should  be  overruled. — Shawnee  Life 
Ins.  Co.  V.  Taylor,  160  P.  622. 
9=»I95(4)  (Wash.)  Where  injured  employi,  to 
avoid  the  bar  of  limitations,  alleged  insanity 
during  at  least  four  months  after  the  accident, 
be  had  the  burden  of  showing  insanity,  render- 
ing him  incapable  of  transacting  ordinary  bntd- 
ness  during  the  time  alleged.— Boberts  v.  Pa- 
cific Telephone  &  Telegraph  Co.,  160  P.  965. 
9=3200(1)  (Wash.)  In  an  action  by  employ^  for 
injuries  where,  to  avoid  the  bar  of  limitations, 
be  alleged  insanity  from  the  time  of  the  acci- 
dent until  shortly  before  bringing  snit,  an  in- 
struction as  to  burden  of  proving  insanity,  and 
presumption  of  its  continuance,  held  proper. — 
Roberta  v.  Pacific  Telephone  ft  Telegraph  Co., 
160  P.  965. 

LIQUOR  SELLING. 

See  Intoxicating  Liqnora. 

LIVE  STOCK. 

See  Carriers,  9=s>208-229;  Bailroads,  «=>405. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Aasociationa. 

LOANS. 

See  Guardian  and  Ward,  9=>66,  80; 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  «=>37. 

LOGGING  RAILROADS.     , 

See  Ikniaant  Doowin,  «3>241.  V^OOQIC 
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LOGS  AND  LOQQINC 

See  Quo  Warranto,  e=>56. 
0=33(11)  (Okl.)  A  conveyance  of  gtanding  tim- 
ber specifying  no  time  for  removal,  grants  a 
termina{)le  estate  which  may  end  when  a  rea- 
sonable time  for  removal,  depending  on  the  facts 
and  circumstances  of  the  particmar  case,  ex- 
pires.—Mitchell-Crittenden  Tie  Co.  v.  Crawford, 
160  P.  917. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINES. 

See  Negligence,  «=»22. 

MAINTENANCE. 

See  ChampertT  and  Maintenance. 

MALICE. 

See  Homldde,  «=>129,  158. 

MANDAMUS. 

I.  HATUBE  Aim  GROUNDS  IN  OEN- 
ERAI.. 

«s>3(S)  (Kan.)  Under  Laws  1911,  c.  238,  |  20, 
a  controversy  between  a  city  and  gaa  company 
as  to  repair  and  maintenance  of  Mrrice  pipe* 
must  be  submitted  to  the  Public  UtUities  Com- 
mission before  action  of  the  gas  company  will 
be  controlled  by  mandamus.— Oty  of  ijcammon 
v.  American  Oas  Co.,  160  P.  316. 
«=>3(8)  (Mont.)  In  view  of  Rev.  Codes,  I  9486, 
anthorizing  county  attorney  to  issue  lubpoena, 
he  is  not  entitled  to  mandamua  oommanding 
judge  of  district  court  to  authorise  clerk  to  laaue 
subpoenas  for  attendance  of  witnesses. — State  v. 
District  Court  in  and  for  Phillips  County.  160 
P.  846. 

^3 1 1  rWash.)  Where  an  application  for  man- 
damua la  filed  too  late,  the  Supreme  Court  will 
not  examine  on  their  merits  other  qnestiona 
raised  by  the  application  in  order  to  settle  dis- 
puted questions  oi  law.— State  v.  Howell,  160 
P.  760. 

<S=>I4(1)  (Cal.)  Under  San  Frandaco  charter, 
requiring  its  police  commissioners  to  pay  certain 
death  pennons  and  authorizing  them  to  hold 
hearings  for  that  purpose,  mandamus  will  not 
lie  to  compel  the  granting  of  a  pension  prior  to 
a  proper  demand  upon  the  police  commissioners. 
—French  v.  Cook,  100  P.  411. 
€=9l5  (Mont)  Mandamus  is  not  a  writ  of 
right,  but  issues  only  in  the  discretion  of  the 
court,  and  if  the  conduct  of  the  party  applying 
therefor  has  been  such  as  to  render  it  inequita- 
ble to  grant  the  writ,  relief  may  be  refused. — 
State  v.  Miller,  160  P.  613. 
<&=>I6(1)  (Okl.)  Where  plaintiff  filed  original 
petition  in  Supreme  Court  for  mandamus  direct- 
ing judge  of  the  district  court  to  render  judg- 
ment in  pending  litigation,  and  after  issue  join- 
ed plaintiff  dismissed  her  action  in  the  district 
court,  the  petition  for  mandamus  will  be  dis- 
missed.—State  V.  Crump,  160  P.  454. 

XI.  SUBJECTS   ANI>   PURPOSES  OF 
REUEF. 

(B)    Acta   and   Proceedlnsa   of  Pnblle   OIB- 
•ers  and  BoturAn  and  Manlelpalitlfia. 

<S=>79  (Okl.)  Under  Laws  1913,  c.  219,  art  6, 
S  20,  mandamus  lies  to  require  mayor  of  city  to 
call  elt'ction  to  raise  fund  to  purchase  school 
site  pursuant  to  request  of  board  of  education. 
—Cook  v.  Board  of  Education  of  Independent 


School  Diat  No.  HS  of  AtOka  County,  160  P. 
1124. 

4=381  (Cal.)  Where  the  police  commissioners' 
power  over  death  pension  applications  was  pure- 
ly ministerial,  the  claimant's  right  to  a  judicial 
determination  of  the  facts  is  not  dependent  upon 
whether  the  evidence  supporting  such  right  was 
uncontradicted  at  the  hearing  before  the  police 
commissioners. — French  v.  Cook,  160  P.  411. 
«s>85  (Mont.)  Since  Laws  1909,  c.  147,  i  43, 
entitles  a  purchaser  of  public  lands  to  a  cer- 
tificate of  purchase  signed  by  the  Governor  as 
president  of  the  state  board  of  land  commission- 
ers, in  signing  such  certificate  the  Governor 
performs  a  mere  ministerial  duty  and  if  he  re- 
fuses to  perform  it,  mandamus  will  lie. — State 
v.  Miller,  160  P.  513. 

4=>I03  (Kon.)  The  state  may  maintain  manda- 
mus to  compel  cily  officers  to  issue  bonds  which 
have  been  voted  for  waterworks  plant. — State  v. 
Francisco,  160  P.  217. 

<:s>ll9  (Utah)  Under  ordinances  ot  Salt 
Lake  City,  held,  that  city  treasurer  could  be 
compelled  to  collect  whole  tax  for  sewer  bet- 
terment to  discharge  coupon  warrants  issued  to 
the  contractor,  when  but  one  installment  of 
the  tax  was  delinquent,  in  view  of  the  provi- 
sion of  ordinances  and  Comp.  Laws  1907,  J 
282x7.  as  amended  by  Laws  1909,  c.  41.— Stin- 
son  V.  Godbe,  160  P.  280. 

Holder  of  interest-bearing  coupon  warrant 
drawn  upon  special  fund  to  be  raised  through 
assessment  made  for  sewer  improvement,  may, 
by  mandamus,  compel  city  treasurer  to  proceed 
with  collection  of  warrant  by  sale  of  delmquent 
property.— Id. 

m.  JUBISDIOTION.  PBOOEEDINOS, 
AND  KCTiTBr 

4=3|68(S)  (CaL)  In  mandamus  proceedings  to 
compel  police  commissioners  to  frant  a  death 
penrion,  evidenoe  is  not  inadmissible  because  it 
had  not  been  introduced  at  a  previous  hearing 
before  the  oommiaaioners. — French  t.  Cook,  160 
P.  411. 

«=s>l72  (Mont.)  In  view  of  Laws  1909,  c.  147, 
{  48,  providing  that  the  board  of  land  commis- 
sioners may  cancel  a  certificate  for  fraud  with- 
in three  years  from  its  date  of  issue,  the  formal 
approval  of  a  sale  is  not  conclusive,  and  in  man- 
damus to  compel  Issuance  of  certificate,  the 
court  may  investigate  the  question  of  fraud  if 
raised  by  the  pleadings.- State  ▼.  Miller,  160 
P.  513. 

•=>IS7(7)  (CaL)  In  a  mandamus  action,  the 
admission  of  testimony  cannot  be  regarded  as 
prejudicial  error,  where  the  record  does  not  dis- 
close ita  nature.— French  v.  Ook,  160  P.  411. 

MANDATE 

See  Mandamus. 

MANSLAUGHTER. 

See  Homicide. 

MARK. 

See  WiUs,  «s>lll. 

MARRIAGE. 

See  Divorce ;  BMdenee,  4s>S3S;  Husband  and 

Wife. 
$=322(KBn.)  Persistence  of  the  matrimonial 
relations  after  asserted  disability  of  one  of  the 
parties  was  removed,  made  them  husband  and 
wife  under  the  common  law. — Haywood  v.  Nich- 
ols, 160  P.  982. 

iS=339  (Cal.)  In  proceeding  under  Code  Civ. 
Proc.  I  1664,  to  establish  heirship,  wherein 
plaintiff  alleged  she  was  decedent's  widow  at  bis 
death,  and  defendants  denied  her  marriage  to 
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and  h«r  stataa  aa  deeedent'i  widow,  their  re- 
liance npon  presnmption  that  proven  marriage 
was  valid  until  proof  of  a  prior  unrevoked  mar- 
riage, waa  not  a  variance.— In  re  Hnghsaa'a  Sla- 
tate.  160  P.  548. 

^=»40(1)  (Cal.)  A  ceremonial  marriage  having 
been  proven  is  to  be  presumed  lawful  and  valid 
until  strong  proof  to  the  contrary. — In  i«  Hugh- 
son's  Estate,  160  P.  548. 

«s>40(ll)  (CaL)  In  proceeding  under  Code  Civ. 
Proc.  {  1664,  to  establish  plaintiff's  status  aa 
widow  of  a  decedent,  held,  that  she  had  the  bur- 
den of  proving  that  decedent's  second  marriage, 
which  she  attacked,  was  void,  and  that  her  own 
earlier  marriage  to  him  bad  not  been  set  aside 
by  divorce  or  annulment. — La  re  Hughson's  Es- 
tate, 100  P.  548. 

The  person  asserting  invalidity  of  a  marriage 
by  reason  of  a  former  marriage  has  the  burden 
01  proving  that  the  first  marriage  had  not  ended 
before  the  second  marriage. — ^Id. 
•=>50<1)  (CalO  In  a  proceeding  under  Code 
Civ.  Ptoc.  t  1664,  to  determine  plaintiff's  status 
as  widow  of  a  decedent  whose  estate  was  in  ad- 
ministration, o{>posed  by  another  claiming;  to  be 
his  surviving  wile,  evidence  held  to  sustain  find- 
ing that  plaintiff  was  not  decedent's  wife  at 
his  death.— In  re  Hughson's  Estate,  160  P.  648. 
9=350(1)  (Kan.)  Evidence  held  insufficient  to 
overcome  the  presumption  that  no  legal  impedi- 
ment to  a  second  marriage  existed  when  the 
marriece  waa  contracted.— -Haywood  t.  Klcholai. 
160  P.  882. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=ae30,  1064,  1066; 
Commerce,  ^=>27;  Evidence,  «3=>67, 116,  608; 
Insurance,  9=3588:  Municipal  Corporationa, 
€=>216,  218:  Negliaence,  e=>Uh;  TriW,  " 
181,242,^;  Work  and  Labor. 

X.  THE  REIiATIOll. 

(B)   atstntorr  ReKalsHon. 

«S9|3  (Cal.)  St.  1011,  pp.  282,  910,  limiting 
hours  01  employment  of  minors,  does  not  forbid 
employment  by  a  railroad  company  of  a  minor 
as  watchman  at  a  tunnel. — Williams  v.  South- 
em  Pac.  Co.,  160  P.  660. 

St  1911,  pp.  282,  010,  providing  that  no  mi- 
nor under  18  shall  be  permitted  to  work  between 
lO  p.  m.  and  5  a.  m.,  forbids  employment  of  any 
minor  under  18  in  any  occupation  between  10 
p.  m.  and  6  a.  m.— Id. 

A  statute  forbidding  employment  of  minors  for 
more  than  a  specific  number  of  hours  per  day, 
or  during  specified  hours,  is  violated  only  by  the 
illegal  time  of  employment,  and  not  merely  by 
an  illegal  contract  of  employment. — Id. 
^=»l6i/2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting'  of  4=» 
number  sections  340-420,  at  the  end  of  this 
topic,  where  the  matter  fai  this  and  future  in- 
dex digests  will  be  found. 

n.   SERVXOE&  AM0    OCOKPEHSATION. 

(B)  IVadrca  WMl  OOiar  RenmncratlAa. 

^>80(10)  (Cal.App.)  In  action  by  clerk  of  cor- 
poration to  recover  balanoe  alleged  to  be-  due  oa 
account  of  salary  at  rate  of  $175  per  month, 
where  defendant  claimed  that  salary  was  $150 
per  month  and  had  been  fully  paid,  evidence  hrid 
to  sustain  judgment  for  plaintiff. — Breelauer  v. 
McCormiok-SaelUer  Co.,  160  P.  251. 
«=>80(10)  (Colo.)  Evidence  held  to  support  judg- 
ment tor  servant  who  alleged  contract  to  pay  a 
sum  certain,  while  the  master  alleged  a  condi- 
tional promise. — Neef  Bros;  Brewing  Co.  v. 
Krottei^  Va»  Vi  1068. 


«=>83  (Idaho)  Laws  1811,  c  ITO,  providing  for 
protection  of  employes  discharged  wlUioat  tiar- 
ing  received  tiieir  wages,  is  limited  to  employ- 
ers, and  does  not  embrace  an  owner  of  prop- 
erty on  which  labor  is  performed  when  he  is  not 
the  employer.— Fenn  v.  Latour  Creek  R.  Co.. 
160  P.  841. 

HZ.  MASTEX'S  UABIUTT  FOR  JM' 
JXTBIES  TO  SERVAHT. 

(A)  nature  saA  BztaaS  ia  Gcaerml. 

^»87'/2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  hav« 
made  a  new  subdivision,  consisting  of  9=>  num- 
ber sections  346-^0,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(B)  Tools,     Machinery,     Appllaaaas,     aa4 

Plneea  for  lirorlc. 

<S=s>IOI,  102(1)  (Cal.)  It  haa  always  been  the 
law  that  it  is  the  master's  duty  to  furnish  his 
servant  a  safe  place  to  work,  and  if  for  any  rea- 
son the  place  was  unsafe  the  master  was  liable 
for  resultant  injuries.— Kimbol  v.  Industrial  Ac- 
cident Commission,  160  P.  150. 
®s9iei,  102(8)  (CaL)  An  employer  is  not  re- 
quired to  furnish  an  absolutely  safe  place  for 
work,  but  only  one  which  is  reasonably  safe. 
— Smvpk  T.  Independent  Sash  &  Door  Co.,  100 

^>I0I,  102(8)  (Idaho)  A  master  must  exerase 
ordhiary  case  to  provide  reasonably  safe  work- 
ing places,  madunetTs  and  appUanoes,  and  to 
maintain  Asm  in  a  rcaaonably  safe  condition. 
— Wieanar  r.  Bonners  Fecry  Lumber  Co.,  ItiO 
P.  647. 

•bsI  1 1  (Wash.)  Since  federal  ESmployers'  Lia- 
bility Act  goveou  rights  of  the  parties  employ- 
ed in  interttate  commerce,  a  servant  so  injnred 
ia  CAtitlad  to  benefit  of  a  showing  of  the  mas- 
ter's negUgence  without  showing  violation  of 
federal  Safety  Appliance  Act— Aidread  ▼. 
Northern  Pac.  Ry.  Co.,  160  P.  4S». 
4s»  113(1)  (CaL)  A  railroad  moat  aa  constmet 
its  roads,  and  so  protect  its  wavs,  and  provide 
proper-  appliances,  that  its-  employte  will  hare 
a  reasonably  safe  place  to  work. — Humphfres 
V.  Western  Pac.  B^.  Co.,  160  P.  415. 

(C)  I(««lMda  or  Work,  RaHea^  aB«  Or«a>a. 

9s»l33  (Idaho)  The  duty  to  give  proper  signals 
is  not  a  nondeleeablfc  duty  of  a  master.— Wies- 
ner  v.  Bonners  Perry  Lumber  Co.,  160  P.  047. 
4=3 1 37(4)  (Cal.)  An  engineer  operating  a  train 
need  not  watch  for  employes  conversant  witil 
tracks  and  their  traffic,  and  need  only  adopt 
reasonable  precautions  to  avoid  injuring  than 
on  discovering  them  on  the  track.— Willttma  t. 
Southern  Pac.  Co.,  160  P.  066. 
<e=3|44  (Cal.)  Bailroad's  knowledge  of  viola- 
tion of  rule  as  to  distance  of  structures  from 
main  track,  adopted  for  the  protection  of  its 
employes  in  consequence  of  violation  of  which  a 
fireman  was  injured,  constituted  negligence  on 
Its  part. — ^Hum^flres  ▼.  Western  Pac.  Ry.  Co., 
160  P.  415. 

iS=»  149(1)  (Cal.App.)  It  is  negligence  to  direct 
an  employ^  to  insert  a  fuse  in  electrical  con- 
nections without  warning  him  that  the  switdi 
bad  been  chained  so  as  not  to  cut  the  current 
entirely  off.— Earl  r.  San  SVaneboo  Bridge  Co., 
160  P.  670. 

(B)  Fellow  SerTanta. 

9=>-l70  (Idaho)  A  master  must  us*  dn«  dili- 
gsnoe  in  the  employment  of  competent  servants. 
— Wiesner  ▼.  Bonners  Ferry  Lumber  Ca,  IBO 
P.  647. 

9bsH77  (Idaho)  Whece  the  master  used  dna 
diUgeoce  in  selection  of  competent  servant  to 
give  warning  signals  and  adopted  a  safe  signal 
aystam,  h«  i»  not  liable  for  neglitnas  of  a  fel- 
Digitized  by 
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low  Mirant  ia  faiUnc  to%ir«  a  proper 
Wiesner  y.  Bonnera  Ferry  Lunber  Co.,  160  P. 
647. 

(F)  Rlalca  AaraAed  by  Servant. 

«s»203(l)  (CaLApp.)  "Ordinary  risks"  aaaomed 
by  a  servant  are  axah  aa  may  not  be  avoided  by 
reasonable  care  by  the  master,  or  by  bia  serranL 
-who  is  superior  to  tlie  injured  serrant.— ArundeU 
V.  American  Oilfields  Co.,  160  P.  158. 
9=3204(1)  (Okl.)  In  an  action  under  the  federal 
Employers'  liability  Act,  wbere  the  alleced  neg- 
ligence of  tbe  master  did  not  constitute  a  vio- 
lation of  federal  Safety  Appliance  Acts  the  com- 
mon-law defense  of  assumption  of  risk  is  open 
to  the  master.— Chicago,  B.  I.  &  P.  By.  Go.  ▼. 
Jackson,  160  P.  736. 

«=s>205(2)  (CaL)  Railroad  fireman,  with  knowl- 
edge of  rule  that  no  structure  should  be  nearer 
than  8  feet  of  tbe  main  track,  had  a  right  to 
rely  upon  such  role,  and  to  work  with  assur- 
ance that  no  structure  was  close  enough  to  the 
track  to  imperil  his  safety.— Humphfres  t. 
Western  Pac.  Ry.  Co.,  160  P.  416. 
<8=3205(2)  (Okl.)  It  la  the  duty  of  a  railroad 
to  so  construct  its  yard  tracks  as  to  make  them 
reasonably  safe  for  employ^,  aiid  an  employ^ 
may  assume  that  this  oUkation  has  been  dis- 
charged.—Missouri,  O.  &  O.  By.  Cow  T.  Over- 
myre,  160  P.  933. 

9=92 1 6(1)  (Idaho)  Where  serranta  are  employ- 
ed for  hazardous  business,  they  assume  the  risks 
from  negligence  of  coemploy^,  unless  the  mas- 
ter has  been  negligent  in  the  latter's  selection. 
— Wiesner  t.  Bonners  Ferry  Lumber  Co.,  166 
P.  647. 

«=>21S(3)  (Cal.App.)  A  tool  dresser  does  not  as- 
sume the  risk  of  injury  by  the  falling  of  a  itipe, 
due  to  the  negligence  of  uie  driller  nnder  whom 
he  worked,  in  leaving  tbe  pipe  suspended  where 
the  tools  would  interfere  with  it— ArundeU  r. 
American  Oilfields  Co.,  160  P.  159. 
9=|2^7i!Sl)  (Okl.)  Notice  of  danger  and  appre- 
ciation of  rlak  from  moving  one  engine  past 
another  cannot  be  imputed  to  a  hostler's  helper 
•olely  fmn  his  knowledge  of  the  location  of  the 
switch  tracks  and  his  having  been  informed 
generally  of  dangers  of  the  service. — Missouri, 
O.  &  6.  Ry.  Go.  V.  Overmyre,  160  P.  933. 
«=»2I7(2S)  (Dtah)  Where  it  required  only  ordi- 
nary knowledge,  skill,  and  prudence  to  know  and 
appreciate  tbe  dangers  to  employ^  in  ore-sam- 
pling plant,  the  law  assumes  that  he  must 
have  niown  and  appreciated  whatever  danger 
there  was. — Vircnd  v.  Utah  Ore-Samiding  Co., 
160  P.  116. 

€b»2I9(S)  (Okl.)  An  empIoy6  does  not  assume 
risk  not  naturally  incident  to  occupation  from 
failure  of  employer  to  exercise  due  care  to  pro- 
vide safe  ^lace  to  work  until  he  knows  of  the  de* 
feet  and  risk,  unless  they  are  so  obvious  that  an 
ordinarily  prudent  person  would  hare  appre- 
ciated them.— Missouri,  O.  ft  0.  Ry.  Co.  v. 
Overmyre,  160  P.  933. 

«=>222(2)  (Utah)  In  an  action  for  death  of 
plaintlfrs  son,  killed  in  performance  of  a  por- 
tion of  his  usual  duties,  in  prying  down  a 
mass  of  rock  and  earth  on  a  46-degree  incline, 
pursaant  to  the  orders  of  defendant's  foreman, 
held,  that  deceased  assumed  the  risk.— Luklch 
V.  Utah  Const  Co.,  160  P.  270. 

(O)  Coatrlbntorr  ITeKtiKcaee  at  Servaat. 

^=>235(4)  (CaLApp.)  A  rigger  employed  in  a 
plant  operated  by  electricity  is  entitled  to  rely 
on  the  superior  knowledge  of  the  engineer  under 
whose  immediate  supervision  he  was  inserting 
a  fuse.— Earl  v.  San  Francisco  Bridge  Ca,  160 
P.  670. 

«s»235(7)  (Cal.Api>.)  An  employe  keW  act  neg- 
ligent for  tailing  to  discover  that  an  eleotrical 
switch  had  been  changed  so  as  not  to  cot  tlie 
current  oft  from  tbe  connection  in  which  he  was 


directed  to  iamtt  a  fuse.- Barl  t.  San  Fran- 
cisco Bridge  Co.,  160  P.  570. 
^»236(1C^  (Oal.)  A  railroad  watchman  struck 
by  a  train  while  walking  with  his  back  to  it, 
held  guilty  of  contributory  negligence.— Williams 
V.  Southern  Pac.  Co.,  100  P.  660. 
«=9238(2)  (CaLApp.)  Act  of  tool  dresser  in  ty- 
ing rope  about  pipe  to  be  hoisted  at  direction  of 
driller,  through  whose  negligence  the  pipe  slip- 
ped from  the  rope  and  fell,  did  not  show  con- 
tributory negligence,  barring  recovery  for  in- 
juries to  the  tool  dresser.— ArundeU  v.  American 
Oilfields  Co.,  100  P.  160. 

«=>238(3)  (Cal.)  Where  an  employer  furnishes 
adequate  appliances  and  methods,  and  an  cm- 
ployg,  for  bis  own  convenience,  adopts  other 
methods  involving  a  needless  risk  and  conse- 
anent  injury,  the  employer  is  not  liable.— Spiv- 
ok  V.  Independent  Sash  &  Door  Co.,  160  P. 
565. 

<8=3240(1)  (CaL)  Hie  test  of  railroad  fireman's 
contributory  negHgence  in  leaidng  outside  while 
cooling  a  hot  box  was  whether  a  prudent  man  In 
the  exercise  of  due  care  would  have  done  so 
under  similar  drcnmstances. — Humphfres  v. 
Western  Pac.  By.  Co.,  160  P.  415. 
®=>243(2)  (CaL)  Where  master  adopts  reason- 
able rules  which  are  brought  to  the  knowledge 
of  the  servant,  such  rules  constitute  an  element 
of  the  contract  of  hiring,  cUsregard  of  which  on 
the  part  of  the  servant  will  preclude  his  recovery 
for  resnlting  injury.— Humphfres  v.  Western 
Pac.  Ry.  Co.,  160  P.  416. 

«=>245(4)  (CaLApp.)  It  is  not  negHgence  for 
an  employ^  to  obey  orders  to  insert  a  fuse  aft- 
er a  switch  had  been  changed  so  as  to  make  the 
attempt  more  dangerous,  but  not  inevitably  or 
imminently  dangerous.— Earl  v.  San  Francisco 
Bridge  Co.,  160  P.  670. 

(H)  Aetloari.    . 

<8s925qy4  [New,  voL  16  Key-No.  Series] 

(Okl.)  In  an  action  nnder  the  federal  Em- 
ployers' liiability  Act  that  provision  of  the  Ok- 
lahoma Cotistltution  (Const,  art  23,  g  6)  re- 
quiring submission  to  the  jury  of  tbe  defense  of 
assumption  of  risk  does  not  apply. — Chicago,  R. 
I.  &  P.  By.  Co.  V.  Jackson,  160  P.  736. 
®='2S0%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

^=»258(18)  ((^1.)  It  was  not  error  to  refuse  to 
strike  from  a  petition  an  allegation  of  general 
custom  among  others  in  the  same  business  as  to 
places  for  work  or  methods,  as  bearing  on  mas- 
ter's exercise  of  due  care.— Missouri,  O.  &  O. 
By.  Co.  V.  Overmyre,  160  P.  938. 
i8=>264(14)  (CaL)  In  railroad  fireman's  action 
for  injury  when  struck  by  signboard,  held,  on 
the  issues,  that  evidence  that  he  had  not  been 
named  of  or  instructed  as  to  the  proximity  of 
the  signboard  was  admissible. — Humphfres  v. 
Western  Pac.  By.  Co.,  160  P.  415. 
^=3265(1)  (Mont)  In  an  action  brought  under 
tbe  federal  Employers'  Laability  Act  plaintiff 
asBuraes  the  burden  of  pleading  and  proving 
that  at  the  time  of  injury  he  was  engaged  in 
interstate  commerce.— McBBin  v.  Northern  Pac. 
By.  Co..  160  P.  654. 

«B9270(10)  (Old.)  In  action  for  death  of  em- 
ploy6,  it  is  competent  to  inquire  into  manner  of 
construction  and  location  of  tracks  of  railroad, 
though  inqntnr  involves  engineering  question. — 
Missonrl,  O.  ft  O.  By.  Ca  v.  Overmyre,  160  P. 
9^. 

«=»276(14)  (Wash.)  It  was  error  to  admit  plain- 
tiff's evidence,  on  the  issue  whether  oars  were 
in  a  train  movemest  or  switching  movement, 
that  company'  rules  required  green  nBj:8  on  rear 
of  trains,  and  that  they  were  not  displayed  at 
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the  time  of  plaintiff's  injary.— Aldread  r.  North- 
ern Pac.  Ry.  Co.,  160  P.  429. 

It  being  admitted  that  cars  were  not  coupled 
with  air  when  plaintiff  brakeman  was  injured, 
proof  of  rule  requiring  such  coupling  is  not  ad- 
mis<sible;  the  only  inquiry  being  whether  failure 
so  to  couple  caused  the  injury. — Id. 
«=>278(T)  (Okl.)  Proof  that  switch  tracks  in 
railroad  yard  were  located  so  closely  together  as 
not  to  afford  sufficient  space  for  hostler's  help- 
er to  properly  discharge  his  duties,  resulting  in 
his  death,  sufficiently  shows  primary  negligence 
of  company. — Missouri,  O.  &  G.  Ry.  Co.  v. 
Overmyre,  160  P.  933. 

<8=»278(19)  (Wash.)  It  was  error  to  admit  train 
bulletin  on  another  division,  requiring  cars  mov- 
ing on  main  track  to  be  coupled  with  air,  the 
manner  of  moving  trains  on  another  division 
having  no  bearing  on  the  issue  whether  injury 
resulted  from  failure  to  couple  with  air. — Al- 
dread V.  Northern  Pac.  Ry.  Co.,  160  P.  429. 
<8=3278(20)  (Wash.)  In  action  of  an  inteUi- 
gent  and  experienced  servant  for  injury  from 
explosion  of  dynamite  cap  in  use  of  which 
he  was  inexperienced,  evidence  held  to  sustain 
finding  that  his  foreman  was  not  negligent  in 
failing  to  instruct  him  as  to  dangers  incident 
to  handling  caps  and  in  seeing  that  he  did 
not  let  unused  cap  remain  in  his  pocket. — 
Jim  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  160  P. 
295. 

®=>279(Ci)  (CaLApp.)  In  an  action  for  injuries 
to  a  tool  dresser,  evidence  held  to  justify  finding 
that  the  driller  under  whom  the  tool  dresser 
worked  was  negligent  in  raising  a  pipe  by  rope 
rather  than  by  elevator,  and  in  leaving  pipe  sus- 
pended where  the  tools,  when  elevated,  would  in- 
terfere with  it. — Arundell  v.  American  Oilfields 
Co.,  160  P.  169. 

Evidence  held  to  show  that  driller  had  the 
right  to  control,  or  direct  the  services  of  tool 
dresser,  who  was  injured,  within  Civ.  Code,  | 
1970.-M. 

«=»285(2)  (Utah)  Where  the  real  cause  of  a 
fatal  accident  to  employ^  in  an  ore-sampling 
plant  while  operating  an  ore  crusher  was  a  mere 
matter  of  conjecture,  so  that  different  persons 
reading  the  evidence  micht  suggest  different 
causes,  a  nonsuit  and  a  judgment  dismissing  the 
action  were  proper. — Virend  v.  Utah  Ore-Sam- 
pling Co.,  160  P.  115. 

€=>286(1)  (Wash.)  In  servant's  action  for  in- 
jury, tried  without  a  jury,  question  whether 
master's  alleged  negligence  entitled  the  servant 
to  judgment  became  a  question  of  fact  for 
the  court. — Jim  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
180  P.  295. 

«=3286(33)  (Wash.)  Evidence  held  to  present 
jury  question  whether  in  switching  cars,  due 
care  for  safety  of  employes  demanded  that  the 
air  brakes  to  the  cars  be  coupled.— Aldread  v. 
Northern  Pac.  Ry.  Co.,  160  P.  429. 
$=9286(35)  (Idaho)  In  an  action  for  injuries  to 
a  servant,  evidence  held  insufficient  to  author- 
ize an  instruction  submitting  to  the  jury  the 
question  whether  employer  used  reasonable  care 
to  see  that  its  rules  were  enforced. — Wiesner  v. 
Bonners  Ferry  Lumber  Co.,  160  P.  647. 
€=3288(1)  (Okl.)  In  an  action  under  the  federal 
Employers'  Liability  Act,  where  all  the  evi- 
dence, including  that  of  plaintiff,  showed  a 
clear  case  of  assumption  of  risk,  it  is  improper 
to  deny  motion  for  directed  verdict — Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Jackson,  160  P.  736. 
«=9288(11)  (Utah)  In  an  action  for  death  of 
plaintiff's  son,  that  deceased  was  only  19  years 
of  age,  standing  alone,  held  not  to  prevent  a 
finding  that  as  a  matter  of  law  he  assumed 
risk.— Lukich  v.  Utah  Const  Co.,  160  P.  270. 
«s>29l(12)  (CaLApp.)  Instruction  that  plaintiff 
employ^  cannot  recover,  unless  he  has  prepon- 
derance of  evidence  that  he  did  not  fall  to  exer- 
cise ordinary  care,  which  proximately  contribut- 
ed to  his  injury,  was  properly  refused.— Arun- 
dell ▼.  American  OOfidds  Co.,  160  P.  159. 


<S=9295(1)  (Utah)  Where  ther«  te  no  dispute  re- 
garding the  material  facts,  and  the  risk  of  in- 
jury is  of  such  a  character  that  one  of  ordinary 
prudence  and  intelligence  ought  to  have  known 
and  appreciated  it  there  is  no  question  of  a»- 
sumption  of  risk  for  the  jury.— virend  v.  Utah 
Ore-SampUng  Co.,,  160  P.  115. 
«=>295(3)  (Cal.)  In  railroad  fireman's  action  for 
injury  when  stmdc  by  signboard,  instruction  on 
assumption  of  risk  held  not  improper,  where  it 
appeared  that  obstruction  was  an  inherent  and 
permanent  condition  of  the  way.— Humphfre* 
V.  Western  Pac  Ry.  Co.,  160  P.  416. 

IV.  UABIUTlEg   FOR  IHJUBIE8   TO 

THIRD  PERSONS. 
(A.)  Aeta  or  Omiastona  of  Servant. 

«=»304  (Okl.)  The  negligence  of  a  "^wder 
monkey,  employed  by  mhiing  company  at  pow- 
der house,  who  did  not  object  to  removal  of  cana 
containing  small  quantitiea  of  powder  by  chil- 
dren is  the  negligence  of  the  company.— Folsom- 
Morria  Coal  Mining  Co.  v.  De  York,  160  P.  64. 

(C)  Aetioaa. 
<8=»332(5)  (Okl.)  Where  a  railroad  and  a  con- 
ductor are  sued  for  an  injury  to  a  passenger, 
from  the  alleged  neglig'ince  of  the  conductor,  a 
verdict  exonerating  the  conductor  must  neces- 
sarily exonerate  the  carrier.— Chicago,  R.  I.  tt  P. 
Ry.  Co.  V.  Reinhart,  160  P.  61. 

VI.   WORKMEN'S    COMPENSATION 

ACTS. 

(A)   Kstore  aad  Oronada  •(  Maatev'a  I<la- 

bllltr. 

®±>356  (Cal.)  Where  the  employer  was  without 
fault  and  the  injury  to  an  employ^  occurred 
solely  through  his  own  negligence  in  using  other 
appliances  than  those  furnished,  the  cane  was 
not  within  Roeeberry  Act. — Spivok  v.  Inde- 
pendent Sash  &  Door  Co.,  160  P.  566. 
$=3356  (Cal.)  Under  Workmen's  Oimpensation 
A<'t  (St.  1911,  p.  706),  an  employer  who  vio- 
laceEi  a  statute  for  the  safety  of  employ^  ia 
di^privti.1  of  defense  of  contributory  negligence 
only  uhere  the  violation  contributed  to  the 
eiiip]nv(Vs  injury. — Williams  v.  Southern  Pae 
Co.j  16<>  P.  660. 

Violation  by  railroad  company  ot  St.  1911, 
p.  282,  in  employing  a  boy  under  18  to  work 
until  midnight  held  not  to  contribute  to  an  in- 
jury to  him,  and  it  was  not  deprived  by  Woik- 
men's  Oimpensadon  Act  St  1911,  p.  796,  of 
defense  of  contributory  negligence. — Id. 
9=>36l  (E^n.)  Premises  wherein  no  medianieal 
power  is  used  and  workmen  are  employed  in 
making  and  repairing  barrels,  each  workman  us- 
ing only  his  own  tools,  are  not  a  "factory"  with- 
in Workmen's  Compensation  Law,  t  9. — Menke 

V.  Hauber,  160  P.  1017. 

The  term  "power,"  as  used  in  Laws  1911,  c. 
218,  {  9(b),  defining  a  "factory  to  be  any  prem- 
ises wherem  power  is  used  for  manufacturing," 
etc.,  does  not  include  hand  power,  but  has  refer- 
ence only  to  mechanical  power,  developed  by  ma- 
chinery.— Id. 

iS=337l  (Cal.)  Within  Workmen's  Compensation 
Act  I  12,  an  injury  arises  out  of  the  employ- 
ment if  tiiere  is  a  causal  connection  between  the 
working  conditions  and  the  injury,  but  not  in 
the  absence  of  such  connection,  nor  if  the  injary 
is  common  to  persons  regardless  of  the  work.— 
Kimbol  V.  Industrial  Accident  Commission,  160 
P.  150. 

If  the  employment  necessarily  increases  dan- 
ger to  a  higher  degree  than  that  to  which  per- 
sons generally  are  subjected,  there  is  such  spe- 
cial exposure  to  such  danger  as  warrants  a  con- 
clusion that  the  accident  arose  out  of  the  em- 
ployment, even  though  unexpected  or  unusual, 
and  in  no  way  actually  anticipated. — Id. 

Under  the  old  law  the  Mnployer's  exemption 
from  liability  where  he  was  not  negligent  exist- 
ed solely  because  he  was  not  negligent,  and  not 
because  injury  did  not  arise  out/it  employment. 
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and  even  tmder  Worlcmen's  CompenRatlon  Act 
the  injary,  to  create  liability,  must  result  from 
a  risk  reasonably  incident  to  the  work. — Id. 
^=>372  (Cal.)  Tn  determining  whether  injury 
arises  out  of  the  employment  it  is  immaterial 
whether  the  danger  was  anticipated,  or  the  em- 
ployer was  free  &om  fault,  or  the  injury  result- 
ed from  the  act  of  a  third  party.— Kimbol  v.  In- 
dustrial Accident  Commission,  100  P.  160. 
®=9373  (Cal.)  A  restaurant  dishwasher,  upon 
whom,  while  at  work,  the  ceiling  fell,  due  to 
overload  of  stored  goods  on  the  upper  floor,  over 
which  the  master  had  no  control,  received  an 
injury  "arising  out  of  the  employment." — Kim- 
bol T.  Industrial  Accident  Commission,  160  F. 
150. 

«=»375(1)  (CalJ^pp.)  Workmen's  Compensation 
Act,  {  12a,  does  not  cover  injuries  at  night  In 
a  hotel  fire  to  a  salesman  whom  his  employer 
directed  to  go  to  the  city  of  the  accident  and 
remain  indefinitely.— Forman  t.  Industrial  Ace. 
Commission,  160  P.  857. 

^s»378  (Kan.)  Refusal  of  injured  employ^  to  ac- 
cept offer  under  Compensation  Act  of  one-half 
his  aTerage  earnings  until  he  is  able  to  return 
to  work,  will  not  bar  recovery  under  the  act 
where  at  the  time  of  the  offer  there  is  a  dispute 
as  to  whether  disability  is  permanent  or  on^ 
temporary.— Sillix  t.  Armour  &  Co.,  160  P. 
1021. 

(B)   OoBBpensatlon. 

-4=9385(20)  (Kan.)  In  jproceedings  under  the 
Workmen's  Compensation  Act,  rendition  of 
judgment  in  a  lump  sum  is  within  the  discre- 
tion of  the  trial  court- McCorkle  ▼.  Bed  Star 
MiU  &  Elevator  Co.,  160  P.  983. 

(O)  Proeeedlnva* 

'4=9398  ^an.)  An  oral  statement  within  the 
Drescribed  time  is  a  sufficient  compliance  with 
Compensation  Act,  {  22,  as  amended  by  Laws 
1913,  c.  216,  {  6,  requiring  employ^  to  present 
claim  for  compensation  within  three  months  of 
injury.— Sillix  v.  Armour  &  Co.,  160  P.  1021. 
4=»403  (Cal.)  Burden  of  showing  jurisdiction  of 
the  Industrial  Accident  Commission  rests  on 
claimant— Connolly  v.  Industrial  Ac&  Commis- 
sion of  California,  160  P.  239. 
4s>494  (Cal.)  Hearsay  testimony  is  not  ad- 
jnissible  to  prove  relation  of  master  and  aerv- 
.  ant— Connolly  v.  Industrial  Aoc.  Commission 
of  California,  160  P.  239. 

■«s>405(l)  (Cai)  Where  the  only  evidence 
of  jurisdiction  of  the  Industrial  Acddent  Com- 
mission admitted  is  hearsay,  it  has  no  juris- 
diction to  make  an  award.— Connolly  v.  In- 
dustrial Aoc.  Commieaion  of  Oalifomia,  160 
P.  239. 

«s>405(2)  (CaL)  There  is  n«  force,  aa  de- 
termining whether  deceased  was  an  employ^ 
or  an  independent  contractor,  in  the  mere  fact 
that  the  work  was  such  thatjUleged  contract 
price  was  inadequate. — Connolly  v.  Industrial 
Ace.  Commission  of  California,  160  P.  239. 

Mere  fact  that  defendant  was  to  fnrnish  lum- 
ber for  building  is  not  conclusive  that  his  re- 
lation with  deceased  waa  not  that  of  owner 
.and  independent  contractor.— Id. 

The  mere  fact  that  defendant  requested  a 
workman  to  construct  a  building  in  a  certain 
way  is  not  condnsive  that  his  relation  with 
deceased  was  not  that  of  owner  and  independ- 
ent contractor. — Id. 

4=»408  (Kan.)  In  an  action  under  the  Work- 
men's Compensation  Act,  it  is  not  error  to  re- 
fuse a  continuance  to  ascertain  whether  the  in- 
juries are  permanent,  where  more  than  a  year 
haa  passed  between  the  injury  and  the  trial.— 
McCorkle  v.  Bed  Star  Mill  &  Elevator  Co.,  160 
P.  983. 

«Es>4l2  (Kan.)  The  refusal  to  strike  from  the 

petition  averments  having  no  proper  place  in 

.an    action    under    Compensation    I^iw    is    not 


prejudicial  whfere  no  evidence  of  the  extraneous 
matters  was  admitted,  the  court  charged  not  to 
consider  them,  and  the  case  was  tried  as  a  com- 
pensation case.- Sillix  v.  Armour  &  Co.,  160 
P.  1021. 

That  petition  in  workman's  compensation  case 
does  not  allege  presentation  of  claim  is  not 
ground  for  revenud  where  it  was  shown  that 
the  claim  was   in  fact  presented.— Id. 

In  a  workmen's  compenaati<Hi  case,  failure 
to  allege  average  earnings  of  employ^  or  other 
facta  from  which  they  may  be  computed,  held 
not  prejudicial  in  the  absence  of  motion  to 
make  more  definite  and  certain. — Id. 
^=>4I7(5)  (Cal.)  Where  applicant  for  compensa- 
tion for  personal  injuries  was  a  party  to  a  peti- 
tion for  review,  the  Industrial  Accident  Com- 
mission cannot  waive,  so  far  as  he  is  concerned, 
time  for  filing  briefs  and  concede  the  invalidity 
of  the  award.— First  Christian  Church  of  Fres- 
no V.  Industrial  Accident  Commission  of  State 
of  California,  160  P.  676. 
4=>4I9  (Kan.)  Application  by  defendant  to 
modify  lump  sum  judgment  under  Workmen's 
Compensation  Act,  because  impairment  of  earn- 
ing capacity  proved  was  not  as  great  as  found, 
is  in  nature  of  petition  for  new  trial  for  newly 
discovered  evidence,  and  under  Code  Civ.  Proc. 
i  308  (Gen.  St  1909,  8  5902)  cannot  be  enter- 
tained unless  made  within  one  year. — Boberta 
V.  Charlea  Wolff  Packing  Co.,  160  P.  221. 

Where  judgment  under  Workmen's  Compensa- 
tion Act  is  modified  on  appeal,  the  proceedings 
in  the  Supreme  Court  did  not  extend  the  time 
for  application  in  trial  court  for  modification  be- 
cause subsequent  developments  show  that  impair- 
ment of  earning  capacity  was  not  so  great  as 
found. — Id. 

Laws  1911,  c.  218.  K  29,  32,  authorizing  sub- 
sequent increase  or  decrease  in  amount  allowed 
under  Workmen's  Compensation  Act,  applies 
only  to  proceedings  based  on  agreement  or  arbi- 
tration, and  not  to  judgments  under  section  36. 
— 13. 

MAYHEM. 

See  Criminal  Law,  4s»814,  1172;  Indictment 
and  Information,  4=»110. 

4=>4  (Nev.)  Under  Bev.  Laws,  i  6416,  defining 
mayhem  to  Include  slitting  the  ear  of  a  human 
being,  and  in  view  of  section  641T,  stating  that 
it  is  immaterial  how  the  injuiy  is  inflicted,  an 
information  charging  that  accused  bit  off  a  por- 
tion of  an  ear  of  one  C.  is  sufficient — State  ▼. 
finkhouse,  160  P.  23. 

4=95  (Nev.)  Evidence  held  to  show  permanent 
disfigurement  so  as  to  support  conviction  ot 
mayhem.— State  v.  Enkhouse,  160  P.  23. 
4=>7  (Nev.)  Since  Bev.  Laws,  {  G416,  provid- 
ing a  maximum  punishment  for  mayhem  of  14 
years,  does  not  provide  a  minimum,  the  judge 
may  fix  the  minimum  at  5  years,  under  section 
7260,  as  amended  by  St  1915,  c.  157,  providing 
that  if  no  minimum  is  fixed,  the  court  may 
fix  it  at  1  to  6  years.— State  v.  Enkhouse,  160 
P.  23. 

MEASURE  OF  DAMAGES. 

See  Damages,  4=»106,  124,  SIOL 

MEAT. 

See  Food,  4=s>26. 

MECHANICS'  LIENS. 

See  Judgment  ^9l7;  Jnsticw  of  Ae  Peace, 
«s>44;  Mines  and  Minerals,  4=>113,  117; 
Bailroads,  «=>169. 

U.  RIGHT  TO  LIEir. 
(C)  Agreement  or  Consent  of  Owner. 

4=972  (Or.)  Under  L.  O.  L.  §  7416,  giving  a 
lien  for  materials,  labor,  etc.,  on  work  done  at 
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instance  of  owner  or  U«  agant,  a  IssMe  required 
to  make  pernianent  improTements  op  the  .prop- 
erty and  who  caused  such  improvemeDtB  to  be 
made  became  the  lessor's  BBent. — Myers  v.  Jos* 
eph  A.  Strowbridge  Estate  Co.,  160  P.  1S6. 
«ss>73(l)  (Kan.)  Notes  taken  ior  building  mate- 
rial cannot,  in  the  absence  of  mftterialman's  lien, 
be  made  a  lien  on  the  premiaes. — De  Soto  StiAe 
Bank  t.  Bandall,  160  V.  207. 
9s>78  (CaLApp.)  To  secure  protection  of  Code 
Civ.  Proc.  t  1200,  repealed  by  Act  May  1, 
1011  (St  1911,  p.  1819),  limiting  amount  of 
liens  of  materialmen  and  laborers,  where  eon- 
tract  was  abandoned  by  contractor,  it  being 
valid  and  recorded,  the  owner  need  not  give 
notice  of  nonresponsibility  under  section  1192. 
—Pacific  Mfg.  Co.  y.  Perry,  160  P.  246. 
«=5»78  (Or.)  Under  L.  O.  L.  f  7419,  premises 
held  under  lease  requiring  lessee  to  make  per- 
manent improvements  as  agent  or  contractor 
held  subject  to  liens  of  subcontractors,  notwith- 
standing owner's  notice  of  nonliability. — Myers 
T.  Joseph  A.  Strowbridge  Estate  Co.,  160  P. 
186. 

(E>)  flabeoBtrsetora'    ajtd   Oontractsra' 
Workmen  and  MaterlaJmeB. 

«=>06  (Cal.App.)  Under  Const  art.  20,  I  16, 
and  Code  Civ.  Proc.  f  1183,  In  pursuance  there- 
of, providing  for  filing  of  bond  of  contractor 
to  protect  other  mechanic's  lien  claimants,  if 
the  owner  fails  to  require  such  bond,  he  is  lia- 
ble to  pay  all  liens  to  the  valuA  of  the  w<wk 
done  and  materials  furnished.— Boscns  v.  Watd- 
mann,  160  P.  180. 

9=398  (Or.)  Agreement  of  subcontractors  to  ac- 
cept stock  of  contractor  in  part  compensation 
did  not  amount  to  a  waiver  of  their  right  to  a 
lien  to  that  extent,  where  the  stock  was  never 
delivered  or  tendered  as  security  or  payment. — 
Myers  v.  Joseph  A.  Strowbridge  Estate  Co.,  160 
P.  135. 

^9 1 03  (Or.)  Stipulation  in  contract  by  leasee, 
as  agent  of  lessor,  and  contractor  for  making 
improvements  on  the  premises  that  lessor  would 
not  be  responsible  for  any  claims  arising  out  of 
improvements,  held  not  binding  upon  subcon- 
tractors who  did  not  agree  to  i>e  bound  thereby. 
—Myers  v.  Josoph  A.  Stsowbridge  Estate  Ca, 
160  P.  136. 

Under  h.  O.  L.  {{  7416,  7417,  and  7419,  poat- 
ing  of  notices  of  nonliability  by  owner  and  les- 
sor whose  leasee,  as  oontrastor,  was  to  improve 
leased  premises,  held  not  to  affect  matter  «f  a 
waiver  of  subcontractors'  Uens,  or  to  preveut 
a  lien  upon  premises.— Id. 

Beference  in  first  page  of  ^ecifications  for 
lessee's  improvement  of  premises  that  owner 
and  lessor  should  not  be  responsible  for  work  or 
labor,  where  unattached  pages  of  specifications 
were  given  to  and  signed  by  subcontractors,  held 
to  furnish  only  the  specifications  for  work. — Id. 

In  view  of  statute  giving  direct  lien  for  mate- 
rial and  labor  in  alteration,  etc.,  of  building, 
orif^nal  contractor's  agreement  to  protect  owner 
against  liens,  is  not  an  agreement  Of  subcontrac- 
tors to  look  exclusively  to  original  contractor  for 
compensation.— 'Id. 

«=»lll(l)  (Calj^pp.)  The  agiount  applicable 
under  Code  Civ.  Froc.  {  1200,  repealed  by  Act 
May  1,  1911  (St  1811,  p.  1319),  to  Uens  of 
materialmen  and  lahoters,  in  case  of  a  valid 
contract  abandoned  by  the  contractor,  is  the 
part  of  the  contract  price  proportional  to  the 
part  of  th«  work  done,  lass  payments  made 
thereon.— Pacific  Mfg.  Co.  v.  Perry,  160  P.  246. 

Belative  to  d«ht  of  lien  of  materialmen  aad 
laborers,  where  contractor  abandoned  contract, 
the  contract  was  not  rendered  void  by  altera- 
tions of  plans,  during  construction,  at  owner's 
direction,  w  authomed  by  contract,  provid- 
iog  for  fair  change  in  contract  price. — la. 

in.  PJtOOBEDUTOS  TO  rBBSTBtyt. 

«=>I32(7)  (Cal-App.)  Under  Code  Civ.  Proc.  { 
1187,  u  to  mechanic's  liena,  heU,  that  the  re- 


quirement as  to  notiee  of  «ompletfaB  appUaa  to 
statutory  completion,  and  4he  owner  who  fails 
to  file  suoh  natice  is  estopped  to  dtfend  for 
failure  to  file  lien  in  tinks.— Bowaa  r.  Wald- 
mann,  160  P.  180. 

VX.  WAIVEB.  DXSOSASOE.  KET.HAgn 

AKB  SATISFACTION. 
OB)  Pond  or   DepoaU  to    Prevent    or   Dln- 
ehnrg^e  Uen.  . 

4=3226  (Kan.)  Where  a  contract  for  building 
a  schoolnouse  required  the  contractor  to  give 
hondfor  its  faithful  performance  and  a  bond 
for  indemnity  _  against  mechanics'  liens,  the 
bond  against  liens  havine  been  given  no  lien 
attached,  regardless  of  failure  of  board  of  edo- 
cation  to  comply  with  terms  of  the  other  bond. 
—Southern  Surety  Co.  v.  Hudson,  160  P.  209. 

TH.  daX>BCEMEIIT. 

®S327I(1)  (Cal.App.)  Complaint  of  soboontrae- 
tor  claiming  mechanic's  hen  held  sufficient  to 
state  a  cause  of  action.- Boscus  v.  Waldmann, 
160  P.  180. 

d=>27 1  (10)  (Cal.App.)  Complaint  of  subcontrac- 
tor claiming  mechanic's  lien,  allying  that  the 
building  was  completed  according  to  the  terms 
of  the  contract,  ^'on  or  about  October  26th'' 
and  that  lien  claim  was  filed  November  19th.  is 
sufficient  to  warrant  proof  of  exact  date  of  com- 
pletion, nor  is  such  allegation  objectionable  for 
alleging  completion  of  buihling  rather  titan  com- 
pletion of  contract— Boscus  v.  Waldmann,  160 
P.  180. 

«s>28l(2)  (CaLApp.)  Finding;  that  buUdIng  was 
completed  on  Octotier  26th  is  justified  by  the 
owner's  statement  that  the  last  work  was  that 
of  the  painter  who  on  that  date  worked  two 
hours,  especially  in  view  of  averment,  andenied 
by  the  owner,  that  sucb  date  was  the  date  of 
completion.- Boscus  v.  Waldmann,  160  P.  180. 
«=>29D(2)  (Cal.App.)  Fijoding  that  building  was 
completed  on  or  about  October  26th,"  is  suffi- 
ciently definite,  in  view  of  record  admission  that 
such  was  the  date;  "on  or  about"  meaning 
the  day  mentioned  or  one  in  close  proximity 
thereto ;  one  or  two  days  either  before  or  after 
being  imidied.— IBoseus  v.  Waldmann,  160  P.  180. 

vwa.  mwsuooTY  aaaptsv  x>ibks. 

4=>3I7  (Kan.)  The  time  for  commencing  an  ttfr 
Bon  under  Laws  1009,  c.  183,  $  1,  on  a  bond  to 
prevent  mechanics'  liens  is  not  fixed  by  Gen. 
Bt  1800,  i  6267  (Code  Civ.  Pioc.  (  662).— Ca^ 
tal  Iron  Works  Co.  v.  Maryland  Oasnidty  Cn^ 
160  P.  1006. 

An  action  for  the  eoet  of  extvas  can  be  maln- 
tained  on  a  building  coDtractor's  bend  against 
liens,  and  to  comply  with  Gen.  St  1906.  f  5577, 
wbere  the  contenct  jtrevides  for  aitentiona  and 
for  increasing  w  decieaajng  cost  in  aooordance- 
with  Kdiangxs.— Id. 

MEMORANDA. 

See  Frauds,  Statute  of,-  j8=»108,  116. 

MENTAL  CAPACITY. 

See  Crindnal  Law,  «ss>6S,  87,  8S5;  Deeds,  «» 

MINES  AND  MINERALS. 

See  Guardian  and  Ward,  «=3>11S. 

n.  OITZiB.  0OHVETAK0X8.  ASm 
OOMTBAOCa. 

(O)  I<eneea,  Uoenses,  and  Contraeta. 

®=374  (Okl.)  An  asaignae  «t  an  oil  and  gas 
lease,  contnining  a  stipulation  that  all  cove- 
nants should  be  binding  on  assignees  of  both 
parties,  is  liable  for  the  rental  pavments  so 
long  as  he  retains  the  lease.— Ardlszonne  t. 
Archer,  160  P.  446. 

4=»77  (Okl.)  Under  an  oil  and  gas  lease  reserv- 
ing to  the  lessee  the  eight,  on  payment  of  |1 
Digifized  b\ 
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•nd  aH  okligadknf  tlw  ivih  tp  Karwaer  tSte 
kase,  the  lessor  alao  i»d  the  J^isW  to  comp^ 
surrender  of  the  ie|iBe.-r-Brown  ▼.  Wllsw,  JBO 
P  94 

Where  an  oU  and  gas  leagor,  after  forfeltMe 
incurred  by  lessees,  brought  aujt  to  hare  it 
iudidaljy  declared,  and  executed  a  second  lease, 
a  refusal  of  the  relief  asked  was  error.— Id. 
«=3>77  (OW.)  Wliere  ao  oil  and  jtae  lease  speci- 
fied the  mode  of  surrender,  H  c^nnpt  be  awrrea- 
dered  in  any  other  way  without  the  consent  of 
the  lessor,  and  where  the  lease  is  on  the  lands 
of  a  minor,  the  approval  of  the  county  court  is 
necessary  to  validate  a  suwender  ■«*  in  ac- 
cordance with  the  terms  of  the  lease.— Ardii- 
eonnc  v.  Arober,  a«0  I*.  ^Q. 
«=»78(2)  (Kan.)  In  oU  and  gas  lease  provid- 
ing for  forfeiture  on  failure  to  commence  weU: 
wubin  90  days  unless  lessee  pay  a  stipulated 
rental,  payment  at  any  reasoneble  tmag. -or  on 
reasonable  demand,  avoids  forfeiture.— Bloom  v. 
Kttgh,  leo  P.  1185. 

«s»78(6)  (Kan.)  Under  oil  and  gas  lease,  pro- 
Tiding  for  forfeiture  in  ease  of  Milure  to  com- 
mence well  within  fiO  days,  unless  lessee  pay 
for  delay  at  $1  per  acre  per  annum,  faHure  of 
lessor  to  «Bse«  ri^t  ot  forfeiture  prosjptly  and 
unequivocally  waives  that  right^Bloom  v. 
Bugb,  160  P.  1135. 

«=»78(7)  (Kan.)  Evidence  as  to  oral  agree- 
ment at  time  of  -written  oil  trad  gas  lease  that 
lessor  WM  to  fpBt  rant  in  90  days  if  weB  jws 
not  commenced  does  not  support  adJo^icftOon 
of  forfeiture,  when  lessee  during  term  of  lesse 
put  down  producing  well,  and  lessor's  jnghts 
can  otherwise  tie  adequately  protected.— Bloom 
V.  Bui*.  160  P.  1188. 

«=»79(3)  (Kan.)  Oil  and  gias  lease  provMing 
for  forfeiture  on  failure  to  commence  well  with- 
in 90  days  unless  lessee  sboB  pay  for  idelay  at 
$1  per  acre  per  aaiinm,  is  not  void  for  uncer- 
tainty as  to  time  for  payment  of  reataL— Bloom 
V.  Rugh,  160  P.  1135. 

«=>79(6)  (Okl.)  Oil  and  gas  lease  in  considera- 
tion of  51,  the  completion  of  a  well  within  four 
months,  and  payment  of  royalties  for  delay, 
rental  in  advance,  was  subject  to  forfeiture  at 
option  of  the  lessor  on  failure  to  make  tiie  ad- 
vance payments  when  due. — Brown  v.  Wilson, 
160  P.  94. 

«=»79(7)  (pkl.)  BvideitM  hMt  to  show  that  the 
assignee  of  an  oil  and  gas  lease  was  In  default 
in  payment  of  stipulated  delay  rental,  attempt- 
ed payment  having  been  made  by  check  on  bank 
In  which  there  were  no  funds.— Brown  v.  Wil- 
son, 160  P.  94. 

EMdence  held  to  show  default  of  assignee  of 
oil  and  gas  lease  in  payment  of  driay  rental, 
authorizing  forfeiture  at  option  of  lessor. — Id. 

(O)  Rlvlita    and    lilKbllMlea    Ineldemt    «• 

•b»U3  ^N«v.)  Under  Rev.  Laws,  i  922},  own- 
er's posting  of  notice  of  nonliBbllity  at  collar 
of  mine  shaft,  which  be  knew  would  k«  dentroy- 
ed  by  contractor's  opesatioes,  keld  net  bindiog 
npon  parties  employed  kty  eontvactor,  as  a  notiee 
must  be  posted  to  remain  a  reasonable  Imigth 
of  time,  tiwu^  a  notice  in  lead  pencil  is  good. 
—Phillips  V.  Saovdsa  Placer  Co.,  160  P.  T86. 

«E9|I7  (Nev.)  In  a  suit  to  foreclose  mechanics' 
Uens  for  work  done  under  a  contractor  for  min- 
ing work,  brought  in  a  justice's  court,  the  al- 
lowance of  coats  to  plaintiff  in  that  court  was 
erroneous.— Phillips  v.  Snowden  Placer  Co.,  160 
P.  786. 

MINORS. 

See  Infants ;   Master  and  Servant,  «»13. 


MISDEMEANOR. 

gee  <3rbwlnBl  I*w,  ^s>1069. 

MtSBEPRESENTATiON. 

See  Fraad;    Insurance,  9=>28d. 

MISTAKE. 

Se«  Account  Stated,  «=>11;  Contracts,  «=>98. 

MODIFICATION. 

See  Appeal  and  Error,  «=»1151,  1152;  Con- 
tracts, «s»237-S4S:    Trial,  «s>267. 

MORTGAGES. 

Sm  A(d»owledegiieBt  «s»20,  86;  Attorney 
and  Client,  <8=>126;  Bills  and  Notes,  <t=» 
167:  Chattel  Mortgues;  Compromise  and 
Settlement,  «=»6;  Estoppel,  <8=>22,  94; 
Fraudulent  Conveyances,  <&=»27;  Guardian 
and  Ward,  €=»90;    Subrogation,  ^=>10. 

L  BBQtriSlTllS   ANB  VAZJDTTT. 

(D)   Validity. 

«s»78  (Okl.)  A  person  signing  8  mortgage  i^ 
presumed  to  know  its  contents,  and  if  able  to 
read  and  understand,  and  having  an  opportunity 
to  read,  he  neglects  to  do  so,  he  cannot  escape 
Ifability  op  tiie  ground  of  false  representations 
as  to  its  contents.— Ely  Walker  Dry  Goods  Co. 

V.  Smith,  160  P.  898. 

«S=382  (Okl.)  When  the  consideration  of  a 
mortgage  includes  one  or  more  distinct  transac- 
tions uat  are  illegal  and  one  or  more  that  are 
legal,  and  the  legal  part  can  be  separated  from 
the  UlegaL  it  may  be  upheld  as  to  the  legal 
part.- Roth  V.  Union  Nat.  Bank  of  Bartlesville, 
160  P.  505. 

IV.  RfOBTTS  Ain>MJMBn.ITlB8  OF 
PARTIES. 

«=>20l  (Or.)  The  proceeds  of  insurance  which 
a  mortgagor  was  bound  to  carry  as  further  se- 
curity, when  collBOted  by  the  mwctgagor,  are  held 
in  trust  for  the  mortgagee.— Butpon  v,  Misz, 
160  P.  530. 

An  oral  agreement  to  insure  mortgaged  prem- 
ises ordinarily  requires  the  proper  amount  of  a 
policy  npon  the  building. — Id. 

Where  an  insurance  policy  is  taken  out  by 
the  mortgagor  who  had  agreed  to  insure  for  the 
benefit  of  tlie  mortgagee,  equity  wiU  treat  the 
policy  as  payable  to  the  mortgagor  as  his  inter- 
est may  appear.- Id. 

Equity  lias  jniisdiction  to  enforce  a  mort- 
gagee's right  to  the  proceeds  of  insurance  on  the 
mortgaged  bnil£ng,  the  remedy  at  law  being 
inadequate.— Id. 

VI.  TBAH8FER  OF  PHOPEBTT  If  OBT* 

OACMBS  OR  OF  BOCZTV  OF 
KEOVtKFTXmt. 

«3E>2Si>  (Cid.)  A  deed,  reciting  that  it  is  made 
subjeet  to  a  mortgage  on  tiie  land  conveyed,  does 
not  impose  any  personal  UabiUty  on  the  grain- 
tees  to  pay  the  mortgage.— McArthur  v.  Qood- 
jsin,  160  P.  67». 

ir»>a83(l)  (N3J.)  As  *etwe«n  vendor  of  mort- 
gaged premises  aikd  vendee  who  assumes  debt; 
the  latter  becomes  principal  and  the  former 
his  surety;  bnt  as  to  the  mortgagee  they 
both  remain  principals.- Bradstreet  v.  Gill,  160 
P.  354. 

vn.  FATKxarv   or  verformakob 

OF  OOHRXnOH,  REI.EASE, 
AMB  ■ATIU'aOXXON. 

4aa303  (Wash.)  An  ogreoment  by  holder  nl  a 
secured  note  with  grantee  of  mortgagor,  who 
was  not  obligated  to  pay  debt,  to  dismiss  fore- 
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closure  proceedings  in  consideration  of  grantee's 
promise  to  convey  land  if  he  did  not  pay  inter- 
est before  a  certain  date,  held  not  an  express 
agreement  to  take  deed  in  satisfaction  of  note. 
—Fidelity  Nat.  Bank  of  Spokane  y.  Hosea,  160 
P.  960. 

X.  FOBEOLOSITBE  BT  AOTIOH. 

(A)   Nature  and  Form  of  Remedy. 

<S=>38I  (Kan.)  Code  Ciy.  Proc.  f  498  (Gen.  St 
1909,  {  6093),  which  is  part  of  act  revising  pro- 
cedure in  sale  of  real  estate  on  execution  (Laws 
1893,  c.  109).  does  not  repeal  general  provision 
of  section  266  (section  5860),  authonring  re- 
ceivers in  foreclosure  actions.— Howard  v.  Tour- 
bier,  160  P.  1144. 

(B)  RI*lit   to    Foreclose    and   Defenses. 

«=940l(2)  (Cal.App.)  Suit  to  foreclose  mort- 
gage securing  a  note,  providing  that  on  default 
in  int^est  payable  semiannually,  the  payee 
could  declare  the  whole  sum  due  and  foreclose 
the  mortgage  securing^  it,  is  not  premature  if 
brought  more  than  six  months  after  date  of 
note;  no  interest  having  been  paid. — Colton  v. 
Anderson,  160  P.  843. 

€=3414  (KanT)  While  mortgagee  in  possession 
must  account  for  reasonable  rental  valne,  this 
does  not  necessarily  precede  foreclosure,  but  is 
to  be  disposed  of  on  final  decree  and  distribu- 
tion.—Marion  County  Bank  y.  Myers,  160  P. 
979. 

0=3415(1)  (Gal.App.)  Defense  that  purchaser 
from  mortgagor  inquired  of  mortgagee  before 
purchasing,  and  was  told  that  interest  was  not 
yet  due,  is  of  no  avail  in  foreclosure  for  default 
m  interest,  where,  at  the  time  of  purchase,  the 
interest  was  actually  in  default.— Colton  v.  An- 
derson, 160  P.  843. 

€=»4I5(1)  (Kan.)  While  mortgagee  in  possession 
must  account  for  reasonable  rental  valne,  this 
does  not  prevent  foreclosure,  but  is  to  be  dis- 
posed of  on  final  decree  and  distribution. — Mari- 
on Connty  Bank  v.  Myers,  160  P.  979. 

(F)  Plendins  nnd  Bv-tdeaee. 

4=9458  (N.M.)  It  was  not  error  to  allow 
plaintiff  in  foreclosure  to  file  a  supplemental 
complaint  after  a  semiannual  interest  date, 
where  the  mortgaRor  was  in  default  when  the 
original  bill  was  filed.— Bradstreet  v.  Gill,  160 
P.  354. 

«=>459(1)  (Kan.)  It  is  not  error  to  permit  the 
claim  of  the  assignor  of  a  note  to  recover  it 
because  of  fraud  in  obtaining  it  from  him  to  be 
litigated  in  an  action  by  a  subsequent  holder  to 
foreclose  a  mortgage  securing  it,  where  all  the 
persons  affected  are  parties,  and  the  issue  is 
submitted  to  a  jury.— Security  State  Bank  of 
Rosedale  t.  Clarke,  160  P.  1149. 

(6)  lajnnetloa  and  Reeetver. 

€=»474  (Kan.)  Receiver  appointed  under  Code 
Civ.  Proc.  g  266  (Gen.  St  1909,  |  5860),  be- 
fore sale  in  foreclosure  case  should  be  dis- 
charged when  sale  is  confirmed,  and  it  is  error 
to  continue  receivership  after  sale  without  a 
showing  under  section  498  (section  6093)  that 
receiver  is  necessary  to  prevent  waste. — ^How- 
ard V.  Tourbier,  160  P.  1144. 

MOTHERS'  PENSIONS. 

See  Infants,  «=»12. 

MOTIONS. 

See  Appeal   and   Error,   «=»237;    New  Trial, 
«=>11(V-151;     Pleading.   «=>343-368,    426. 

®=>49  (Okl.)  Where  a  motion  is  made  during 
the  term  and  continued  to  another  term,  when 
it  is  decided,  it  is  the  same  as  if  decision  was 
made  at  the  term  when  it  was  filed.— St.  Louis, 
I.  M.  &  S.  By.  Co.  V.  Lowrey,  160  P.  716. 


<&=»56(1}  (OkL)  Rev.  Laws  1910,  i  6317.  as  to 
entry  of  orders  on  the  journal  of  the  court,  ia 
directory,  and  such  entry  thereof  is  not  essen- 
tial.—Mutual  Life  Ins.  (3a  of  New  York  t. 
Buford.  160  P.  92a 

«=>59(2)  (Okl.)  A  court  of  record  has  inherent 
power  on  its  own  motion  to  vacate  orunodify 
Its  orders,  however  conclusive,  during  the  term 
of  their  rendition  or  entry.— St  Ix>uis,  I.  M.  ft 
S.  By.  Co.  T.  Lovrey,  160  P.  716. 

MOTIVL 

See  Homicide,  «=»166. 

MOTOR  VEHICLES. 

See  Municipal    Ciorporations,    «=>703-706L 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  «=>10S3 :  Comities; 
Eminent  Domain.  «s>2,  271,  293;  EstoppeL 
4=>62;  Evidence,  •s>514;  Handamos,  «=> 
14,  79.  81,  103,  U9;  Schools  ud  School  Dis- 
tricts; Statutes,  «sa64;  Street  Bailnoads; 
Towns;  Trial,  «s>251;  Waters  and  Water 
Courses,  «=>208. 

U.   GOVEBJIMEIITAX.    POWERS    AXB 
FTJKOTIOHS  nr  OEITERAI,. 

«=b59  (Wash.)  Corporation  exercising  powers 
of  state  possesses  only  those  powers  expreasly 
granted,  or  such  as  are  necessarily  or  fiur^ 
implied  in  or  incidental  to  those  expressly  grant- 
ed, and  those  essential  to  its  objects  and  pur- 
poses.—State  V.  Superior  Court  of  Washington 
u  and  for  King  County,  160  P.  766. 

V.   OFFICERS.  AOEHTS,  AlTD  EM- 
PLOTES. 

(B)  Hnnlelpal    Departmeata    aad    Ofllecra 
Thereof. 

4=3181  (CaL)  San  Francisco  charter,  requiring 
its  police  commissioners  to  pay  certain  death 
pensions  and  authorizing  them  to  examine  wit- 
nesses and  hold  hearings  for  that  purpose,  con- 
fers no  judicial  powers  upon  them. — Frendi  t. 
Cook,  160  P.  411. 

(O)  Aarenta  aad  BntpIorCs. 

«=>2i6(l)  (Wash.)  Certain  Seattle  employ^  ap- 
pointed without  civil  service  examination  before 
the  charter  was  changed  on  March  3,  1908,  held 
not  affected  by  the  change  which  required  ap- 
pointments under  civil  service  rules  to  vacancies 
and  new  positions. — Kessler  v.  City  of  Seattle, 
160  P.  423. 

4=3218(6)  (Wash.)  A  city  council  has  power  to 
reduce  the  number  of  city  employte  in  the  inter- 
est of  economy.— Kessler  v.  City  of  Seattle,  160 
P.  423. 

IX.   FTnBI.IO   mPROVEMEHTS. 

(A)   Power     to     Make     Impro-reaieBta     ar 
Orant  Aid  Tberefor. 

(S=3270  (Idaho)  Rev.  Codes,  {  2353,  subd.  4,  as 
amended  by  Laws  1911,  c.  80,  relating  to  repair- 
ing and  maintaining  sewerage  system  or  dispos- 
al works,  does  not  apply  to  construction  of  new 
system.— Veatcb  y.  Gibson,  160  P.  IIIZ 

Rev.  Codes,  f  2238,  as  amended  by  Laws 
1915,  c.  97,  gives  general  anthorit;  to  cities  and 
villages  to  construct  sewers  and  sewerage  sys- 
tems, including  disposal  works. — Id. 
4SB283  (Idaho)  In  construction  of  sewerage 
system,  city  may  follow  procedure  prescribed 
by  Pol.  Code,  commencing  with  section  2342,  or 
that  prescribed  by  Rev.  Codes.  {  2238.  as 
amended  by  liSws  1915.  C  97.— Veatch  v.  Gib- 
son. 160  P.  1112. 

Mayor  and  council  of  city  may,  under  Rev. 
Codes,  i  2238,  as  amended  by  Lawa  1915,  c  97, 
proceed  in  construction  of  sewerage  system 
without  appointment  of  sewer  committee.— Id. 
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(B)   ert/Umtnmry    PffxiredliHca     anC    OrdJ- 
nnnoes  or  Reiioliitlons. 

€s>303(l)  (Idaho)  In  ordinance  ordering  im- 
provements to  be  made  and  asBesBmenta  of  lots 
and  tracts  within  the  district,  description  must 
be  by  proper  subdiTision. — Veatch  v.  Gibson, 
160  P.  1112. 

<8=»3I4(1)  (Idaho)  Under  Rev.  Codes,  (  2238f, 
Bubda.  15,  16,  specifications  for  a  public  im- 
provement must  be  made  so  definite  that  any 
bidder  may  be  compelled  to  perform  contract 
and  liability  on  his  bond  will  result  from  fail- 
ure to  do  80. — Seysler  v.  Mowery,  160  P.  262. 

(O)  Contraota. 

<S=9330(1)  (Idaho)  Rev.  Codes,  |  2238f,  snbda. 
15,  16  (Laws  1915,  fc  97),  relating  to  contracts 
for  improvements  by  cities  and  villages,  is  in- 
tended to  procure  competitive  bidding  and  safe- 
guard public  funds.— Seysler  T.  Mowery,  160  P. 

<S=»336(1)  (Idaho)  Under  Rev.  Codes,  t  2238f, 
subds.  15, 16  (Laws  1915,  c.  97),  a  contract  for 
public  improvements  must  not  be  let  to  any 
other  than  the  lowest  bidder  unless  facts  ex- 
ist by  reason  of  which  another  bid,  though 
higher,  is  by  the  best  responsible  bidder. — Seys- 
ler V.  Mowery,  160  P.  262. 

Facts  showing  that  a  bidder  other  than  the 
lowest  bidder  is  the  best  responsible  bidder 
must  be  weighed  by  the  mayor  and  council  or 
board  of  trusteea  while  in  session  and  the  facts 
entered  in  the  clerk's  minutes. — Id. 
«=»347(1)  (OkL)  A  claim  for  rentals  for  trench- 
ing machines  let  to  a  contractor  in  charge  of 
construction  of  a  waterworks  system  for  a  city 
is  not  labor  and  materials  furnished  in  the 
construction  of  the  public  improvement,  pro- 
tected by  the  bond  required  by  Rev.  Lews  1910, 
S  3881.— Southern  Surety  Co.  v.  Municipal  Ex- 
cavator Co.,  160  P.  617. 
€=>347(1)  (Wash.)  A  city's  legal  acceptance  of 
a  atreet  improvement  as  finally  completed,  bind- 
ing as  between  it  and  the  principal  contractor, 
ia  binding  also  upon  a  materialman,  seeking 
recovery  on  bond<— Denny-Ren  ton  Clay  &  Coal 
Co.  V.  National  Surety  Co.,  160  P.  1. 

Under  Rem.  &  BaL  Code,  {  1161,  a  material- 
man is  not  required  to  wait  for  the  completion 
or  acceptance  of  the  work,  bnt  may  file  his  claim 
as  soon  as  be  finishes  furnishing  material. — Id. 
«=>347(2)  (Wash.)  Under  Rem.  &  Bal.  Code, 
i  1161,  action  of  city  council  on  engineer's  es- 
timates held  a  final  acceptance  of  the  work  as 
completed,  so  that  materialman's  alaim  filed 
'against  surety  on  the  contractor's  bond  more 
than  30  days  thereaften,  was  too  late. — Denny- 
Renton  Clay  &  Coal  Co.  v.  National  Surety 
Co,  160  P.  1. 

(B)  AaseaameBta  tor  Bcneflts,  and   Special 
Taxes. 

«=»450(2)  (Idaho)  The  ordinance  of  intention 
permitting  sewerage  district  bounded  by  the 
corporate  limits  of  the  city  is  aufiSciently  spe- 
cific as  to  boundaries.— Veateh  v.  Gibson,  160 
P.  1112. 

€=>45l  (Idaho)  The  assessing  board  ia  the 
proper  tribunal  to  first  determine  what  prop- 
erty is  assessable  for  benefits,  subject  to  pro- 
test to  city  council  and  right  of  appeal  from  de- 
cision of  council  to  courts. — ^Veatch  v.  Gibson, 
160  P.  1112. 

<S=s>460  (Or.)  The  amount  paid  for  superinten- 
dence of  a  public  improvement  and  for  an  ab- 
stract of  property  owners  and  the  clerical  work 
of  preparing  the  assessment,  held  not  assessable 
against  the  property  owners  under  a  charter  not 
specifically  providing  therefor.— Giles  v.  City  of 
Roseburg,  160  P.  543. 
«=3>463  (Or.)  An  assessment  of  $485.44  for  a 
street  improvement,  the  estimated  cost  of  which 
tvas  $265,  ia  ao  unreasonable  an  excess  as  to 


invalidate  it.— Parker  ▼.  City  of  Hood  Riven 

160  P.  1158. 

«S9484(1)  (Or.)  Under  Charter  of  Portland,, 
declaring  that  an  assesBment  for  street  im- 
provement shall  be  presumed  regulnr,  it  cannot 
be  presumed  that  the  executive  board  did  not, 
as  authorized,  regularly  extend  time  for  com- 
pleting the  improvement. — Cormack  v.  Oor- 
mack,  160  P.  880. 

®=>485(1)  (Utah)  While  interest-bearing  war- 
rants of  a  city  issued  to  a  sewer  contractor 
gartake  of  negotiability,  they  do  not  in  law 
ave  the  same  protection  as  negotiable  instru- 
ments.—Stinaon  V.  Godbe,  160  P.  280. 
«=»5II(1)  (Idaho)  Under  Rev.  Codes,  §  2353, 
subd.  3,  after  assessments  are  made  for  a  sew- 
erage system  or  sewerage  disposal  plant,  the- 
property  owner  is  given  opportunity  to  be 
heard,  and  decision  of  city  council  is  subject  to- 
appeal.— Veatch  v.  Gibson,  160  P.  1112. 
«=>5I4(7)  (Or.)  An  express  waiver  of  irregu- 
larities in  assessment,  in  bond  given  under  L. 
0.  L.  S  324S  et  seq.,  does  not  affect  supple- 
mental assessment  levied  long  after. — Parker  r. 
CSty  of  Hood  River,  160  P.  1158. 
®=95I8(1)  (Or.)  Interest  on  warrants  given  the- 
contractors  for  public  improvement  until  the 
assessment  was  levied,  held  not  chargeable 
against  the  property  owners  under  a  city  char- 
ter providing  for  interest  on  delinquent  taxes. — 
Giles  V.  City  of  Roseburg,  160  P.  543. 
€=3523(1)  (Or.)  Where  plaintiff  voluntarily  paid 
a  benefit  asaessment,  under  an  agreement  with 
city  treasurer  to  return  it  if  illegal,  and  CTity 
Charter  of  City  of  Salem,  §  52,  was  amended  to- 
authorize  return  of  assessment  to  then  record 
owners,  held,  that  the  agreement  was  invalid, 
and  plaintiffs  grantees,  record  owners  at  time- 
of  amendment,  were  entitled  to  receive  money. 
— Moffitt  V.  City  of  Salem,  160  P.  1152. 
«=>523(2)  (Or.)  Where  plaintiff  paid  a  benefit 
assessment  in  order  to  have  the  lien  on  his  lots- 
discharged  so  that  he  might  make  a  sale  of  the 
property,  his  payment  held  voluntary, — Moffitt 
V.  City  of  Salem,  160  P.  1152. 

(F)  JDntoreement  of  Aaaeaamenta  and  Spe- 
elal  Taxes. 

®=»525  (Utah)  Though  interest  upon  delin- 
quent installments  of  special  tax  for  sewer  im- 
provement is  increased  from  6  to  8  per  cent., 
nevertheless  payment  of  delinquent  installments- 
should  be  enforced  by  sale  of  the  property 
to  pay  interest-bearing  coupon  warranta  is- 
sued the  contractor.— Stinson  v.  Godbe,  160  P. 
280. 

XZ.  V8E  AKB  REOirrATIOir  OF  PUB* 

ZJO  PIJkCES,  PROPERTT, 

AMB  WORKS. 

(A)  atreeta  and  Otber  Pablle  'Ways. 

«=>703(1)  (Utah)  Laws  1909,  c.  113,  {  4,  subd. 
2,  providing  that  every  motor  vehicle  while  in 
use  shall  be  equipped  with  front  lamps  showing 
white  lights  and  a  red  tail  light,  applies  only 
to  vehicles  in  use  and  not  to  a  dead  motor  car 
being  hauled  through  the  streets  by  another  car> 
— Musgrave  v.  Studebaker  Bros.  Co.  of  Utah, 
160  P.  117. 

«=»705(1)  (CaLApp.)  Whether  an  automobUe 
driver,  in  driving  bis  car  around  the  end  of  a 
standing  street  car,  was  negligent,  and  liable 
for  damages  when  he  struck  a  pedestrian,  de- 
pends on  the  character  of  the  machine  as  to- 
size,  weight,  speed,  and  noise,  and  the  condi- 
tion of  the  streets.— Bellinger  v.  Hughes,  160 
P.  838. 

«s>706(l>  (Utah)  That  defendants,  ..sued  for 
driving  into  a  person,  were  on  "the  wrong  side 
of  the  street  because  of  an  excavation,  and  de- 
sired to  deliver  to  house  there,  is  not  new  or  af- 
firmative matter  required  to  be  alleged  in  the 
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answer,  but  is  admissible  under  fhe  general  is- 
sue.—White  V.  Shipley,  160  P.  441. 
<3s>706<4)  (Utah)  In  acflon  by  one  who  trit>ped 
over  a  rope  as  he  attempted  to  pass  in  front  of 
a  dead  motor  car  which  was  being  drawn  by  a 
live  one,  evidence  that  defendant  was  negligent 
in  moving  the  cars  without  arranging  for  a  sys- 
tem of  signals  between  drivers,  heli  properly 
excluded.— Musgrave  v.  Studebaker  Bros.  Oo. 
of  Utah,  160  P.  117. 

^=»706(e)  (Utah)  The  law  does  not  flz  any 
particular  degree  of  care  to  be  exercised  in  mov- 
ing a  dead  motor  car  along  the  street,  but  re- 
quires only  exercise  of  ordinary  care  under  the 
circumstaifbes,  which  is  a  question  for  jury. — 
Musgrave  v.  Studebaker  Bros.  Co.  of  Utah,  180 
P.  117. 

^=9706(6)  (Utah)  Merely  driving  on  the  wrong 
side  of  -the  street  in  violation  of  ordinance  is  not 
negligence  per  se,  but  the  (question  of  negligence 
depends  on  the  facts  and  circumstances. — White 
V.  Shipley,  160  P.  441. 

«=»706(7)  (Gal.App.)  In  a  pedestrian's  action 
for  injuries  when  struck  by  an  automobile  at 
a  street  crossing,  whether  she  was  warranted, 
after  seeing  the  automobile  a  short  distance 
away  and  knowing  that  it  would  cross  her  line 
of  travel,  in  not  further  watching  its  approach, 
if<  a  question  for  the  jury.— Bellinger  T.  JSughea, 
160  P.  838. 

Xn.  TOBT8. 

(C)    Defeefa  or  Olia«ni«tions  In  Mreets 
•md  Otber  PaUla  'Wmr*- 

«=s>790  (Wash.)  In  action  for  injury  from 
stepping  upon  loose  plank  in  sidewalk  near 
municipal  bathing  beach  under  supervision  of 
park  commissioners,  their  actual  notice  of 
the  defect  was  not  notice  to  the  board  of  pub- 
lic works  having  charge  of  streets  generally. 
— MacDermid  v.  City  of  Seattle,  160  P.  290. 
«=»800(1)  (Okl.)  Where  a  runaway  Horse  did 
not  run  into  a  ditch  at  the  side  of  a  city  street 
and  the  buggy  was  not  overturned,  but  driver 
was  thrown  into  the  ditch  by  a  sudden  turn, 
the  city  is  not  liable.— Talllaferro  T.  Atchison, 
T.  ft  S.  P.  Ry.  Co.,  160  P.  69. 
«s»808(3)  (Wash.)  The  maintenance  of  trap- 
doors in  the  sidewalk  in  such  condition  that  one 
will  give  sufficiently  to  permit  a  person's  toe  to 
catch  in  the  crack  between  them,  ia  negUgenoek 
-De  lior  V.  Symons,  160  P.  424. 
^=3821(4)  (Kan.)  In  action  against  city  for  in- 
juries from  defective  streets,  the  court  and  jury 
are  not  required  as  matter  of  law  to  give  con- 
trolling weight  to  judgment  of  city  omcials  in 
planning  the  improvement  when  it  is  so  doubt- 
ful whether  the  improvement  was  dangerous 
that  different  minds'  might  entertain  different 
opinions.- Klipp  ▼.  City  of  Hoyt,  160  P.  1000. 
Evidence  held  t»  present  question  for  the  jury 
as  to  negligence  of  city  in  failing  to  keep  im- 
proved street  in  condinon  reasonably  safe'  for 
public  use. — Id. 

«s>82l(20)  (Kan.)  Evidence  held  to  present 
question  for  jury  as  to  contributory  negligence 
of  plaintiff  in  action  for  injuries  from  danger- 
ous condition  of  street. — Klipp  v.  City  of  Hoyt, 
160  P.  1000. 

«=»822(2)  (Wash.)  In  action  for  injury  from 
loose  plank  in  sidewalk,  instruction  that  de- 
gree of  care  ia  mnintarning  streets  wAs  in 
?iroporti<m  to  the  danger  to  be  apprehended' 
rom  their  use,  and  that  the  degree  of  care 
would  be  greater  as  to  more  traveled  streets, 
held  not  erroneous. — MacDermid  v.  City  of  Se- 
attle, 160  P.  290. 

zm.  naoAi.  mahagebcewt.  vmu 

XiIO  UMB/T,  BBCUHl'l'lUS,  AlfD 
TAXAnOH. 

(A")  Potrer  t*  laenr  Indebtedneiw  and  Bx- 
pendimreB. 

«=>860  (Wash.)  Under  Laws  1913,  c.  62,  creat- 
ing port  of  SeaAtlft  a»  municipal  cocporatio*  to 


bund  and  operate  wh'srrar,  ffarbor  tmprovements. 
etc.,  the  port  commissioners  have  no  implied 
authoiity  to  spend  public  fudds  of  port  district 
raised'  by  taxation  to  defeat  Lows- 1915,  c.  46, 
a  referendum  measure  limitinR'  port  districf a 
bonded  indebtedness.— State  v.  Soperior  Court  of 
Washington  in  and  for  King  County,  IflO  P. 
756. 

(O)   Bonds  and  Other  SeenrUlea,  aad  BlalE- 
Ing  Pnada. 

€=3907  (Kan.)  Laws  1906,  c.  101,  as  amended. 
relating  to  city  bonds  for  waterworks,  ia  not 
repealed  by  Laws  1913,  c  124,  (  7,  except  so 
far  as  the  two  acts  conflict.-^tate  t.  tVanciaco, 
160  P.  217. 

€=9918(4)  (Kan.)  An  election  under  Laws  1905, 
c.  101,  as  to  issuance  of  bonds  for  watenrorks, 
is  not  vitiated  because  polling  places  were  oppn 
from  7  o'clock  a.  m.  to  7  o'clock  p.  m.— State  t. 
Francisco,  160  P.  217. 

€=>92l(l)  (Okl.)  A  proposition  to  buy  munici- 
pal bonds  at  their  face  value,  not  including  ac- 
crued interest,  construed  by  the  city  as  an  offer 
to  purchase  at  par  and  accepted  as  such,  consti- 
tutes a  complete  contract,  leaving  nothing  for 
future  negotiations.— State  t.  City  of  Sapulpa, 
160  P.  489. 

Where  a  person  purchases  bonds  from  a  city, 
not  including  coupons  for  accrued  interest,  and 
the  coupons  are  wrongfully  delivered  with  the 
bonds,  such  delivery  does  not  convey  any  in- 
terest, and  the  city  is  not  estopped  to  deny  lia- 
bility as  against  tiie  pnr<Aia8er  ot  other  person 
with  notioei— Id. 

®s»94l  (Okl.)  Whore  coupons  for  Mcroed  in- 
terest on  municipal  bonds  are  wrongfully  de- 
livered to  purchaser,  that  a  tax  was  Tevi^  for 
their  payment  doea-  not  estop  the  city  to  deny 
liability  to  a  holder  with  notice.— State  ▼.  City 
of    Sapulpa,    160    P.    489. 

Where  at  the  time  a  bank  acquired  coupons 
tar  interest  on  munielpal  bonds  they  were  de- 
tached and  past  due,  the  bank  took  them  sab- 
Ject  to  any  existing  defense— 1& 

XV.  AOnOOTL 

«a»l084  (Kan.)  In  actkm  for  unliquidated  dam- 
ages against  city  of  third  class,  costa  cannot  be 
recovered  unless  previoosly.  presented,  as  re- 
quired by  (Sen.  St  1909,  i  1669,  and  petition 
aven  audi  presentation. — White  v.  City  of  Bon- 
ner Springs,  160  P.  1024. 
®s>l040  (Kan.)  In  action-  for  unliquidated 
damages  against  dty  of  third  dasa,  costs  can- 
not bie  recovered  unless  previously  presented, 
as  required  by  Gten.  St  19d9,  i  1659,  aad  peti- 
tion avera  such  preseotation.— Wliit»  t.  City 
of  Bonner  Springs,  160  P.  1024. 

MURDER* 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=»780-81S. 

MUTUALITY. 

See  Specific  Performance^  «8-i>8aL 

NAMES. 

«3»3  (OU.)  Tha  Ittw  doea  not  Mnentlly  reooc 

nize  a  middle  name^  hot  looks  rauer  to  the  ideor 
tity  of  the  individual,  and  when  this  identity  is 
established,  this  is  all  that  the  law  reqoirea.— 
Maine  v.  Edmonds,  160  P.  483. 
4a>8  (Okl.)  Ostlssion  of  or  a  mistake  in  an  ini- 
tial does  not  affect  the  jurisdiction  of  the  court; 
where  tbe  right  party  ia  served  and  has  appear- 
ed.—Maine  V.  Edmonds,  160  P.  483. 
«3al6(l)  (Okl.)  Two  namea,  tkeugk  spelled  dif- 
ferently, if  they  sound  alike  or  bo  nearly  alike 
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guisfaing   tiiem,   »tf  reskrded   M  111*   lame.— 
Maine  ▼.  Edmonds,  160  P.  483. 
«=»I6<2)'  (Okl.)  "BMmondB"     and     "Edmnnds" 
are  regarded  as  the  same  name<-'Main«  t.  Bd- 
monds,  1«0  P.  483; 

RATIONAL  BANKS. 

See  Banks  and  Banking,  e=>261,  -270;  Tau- 
tion,  «i3'10,  U,  386. 

NAVtSABLE  WATERS. 

See  Constitutional  Law,  iS=>123;  Waters  and 
Water  Courses;    Wharvest 

I.  aioazs  or  pvbxjo. 

«S3I4(1)  (Wash.)  Under  Bern.  &  BaL  Code,  I 
6769,  and  Acts  1913,  p.  667,  joint  action  of 
Commiasloner  of  PnUie  Liands  and  Haxbor  Line 
Commission  in  making  plats  and  entering  an  or- 
der establishing  harbor  limes  designated  thereon 
for  second-class  shore  lands  on  Lake  Washing- 
ton held  a  lawful  estabUshmflSt  of  harbor  lines 
though  Const  art.  15,  and  Rem.  &  BaL  Code,  { 
6744,  provides  a  diffMient  method  in  reapect  ta 
first-class  shore  lands.— Puget  Mill  Co.  t.  State, 
160  P.  310. 

The  designation  of  a  "pierhead  line"  alone 
upon  the  state's  plats  of  second-class  shore  lands 
on  Lake  Washington  is  not  the  establishing  of 
"harbor  lines"  and  "harbor  areas."— Id. 

XX.  XiANDS  ITBTDEB.  WATEB. 

«=337(4)  (Wash.)  Where  state  authorities  con- 
vey second-class  tide  and  shwe  lands  to  private 
Sarties  by  deeds  absolute  in  form,  they  vest 
t  the  grantees  an  absolute  ffce-simple  title  t» 
■uch  lands.— Puget  MiU  Co.  v.  State,  160  P.  310. 

Despite  limitatioaa  of  Coast,  art.  15,  state's 
grantees  of  BtDond-daas  shoro  lands  on  Lake 
Washington,  ottter  boundaries  of  which  remain- 
ed ond^ned  by  their  deeds,  except  as  defined 
by  law  as  the  line  of  navigability,  acquired  titie 
to  such  line  as  it  existed  or  might  be  moved  fur- 
ther out  by  lowering  of  lake.— Id. 

Where  the  state  established  harbor  lines  In 
front  of  Becond-clasa  shore  lands  before  convey- 
ing to  private  parties,  the  grantees  acquired  title 
only  to  the  lands  above  the  harbor  lines.— Id. 

Conveyance  by  state  of  second-class  shore 
lands  on  Lake  Washington  before  the  establi^- 
ment  of  harbor  liaw  in-  front  thereof  does  not 
prevent  the  state  trma  estabUshing  harbor  lines. 
-Id. 

Where  the  state  conveyed  second-class  shore 
lands  on  Lake  Washington,  leavingonter  bound- 
aries undefined,  when  the  lake  was-  lowered  the 
state  and  municipalities  were  entitled  to  claim 
the  added  shore  land  in  front  of  and  abutting 
upon  the  end  of  existing  streets  running  trans- 
Tersely  to  the  8bor«  line.— Id. 

NEGUGENCE 

See  Bridges,  «=»87,  46;  Carrier*:  Charities, 
«Ea>4B;  Death,  «b>31;  Blecfirietty;  Bxplo- 
sives;  Food.  «»2S;  Highways,  *=»184; 
Master  and  Servant,  «c»101-S32;  Monidpal 
Corporations,  «=>705.  706.  790-822;  Hall- 
roads,  «=>214<-105;    Street  Bailroads. 


I.  ACTS' 


<»  oimnaira  ooinRmmr- 

IlfG   HfitfUOEMOE. 
(A)  Peraonal  Condaot  In  General. 

«=>■•  (OM.)  to  eonstktitis  aotioaable  negli- 
gence, there  moat  be  a  dnty  on  defendant  to 
protect  plaintiff,  failure  to  perform  the  duty, 
and  resulting  injury  to  plaintiff.— Chicago,  R.  I. 
A  P.  Ry.  Co.  V.  ReinlMTt,  160  P.  51. 
«=»!  (Okl.)  Three  elements  are  eaaentlal  ta 
eoDstitnt&  aetioaabte  ne^ngenoe:  TUe  eaiatiMce 
•f  a' duty;  fatturfe-toiparferm  Otat  duty;  injnry 
proximately  resolting  tttrta-  such  fattnre.— Kan- 


sas City-  SoutbecB  Bs.  OOk  T.  Langley,  160  P. 
461. 

«=»4  (OkL)  The  term  "ordinary  care"  denotes 
such  degree  of  care  as  is  commensurate  with 
the  dangers  to  be  encountered,  and  is  deter- 
mined by  the  jury  in  fixing  the  standard  of  con- 
duct reasonably  to  be  expected  from  ordinary, 
prudent  persons  under  similar  circumstances. 
— Talliaferro  v.  Atchison,  T.  ft  S.  F.  Ry.  Co., 
160  P.  69. 

<B)  DanaceroiMi       BuHstaneea,      MaoUnerr> 
and  Otker  Inntraineatalttle*. 

4ss22  (OkL)  An  antomol»le  is  not  an  inherent- 
ly dangerous  machine,  and  the  rules  of  law  ap- 
plicable to  dangerous  instrumentalities  do  not 
apply.— Ford  Motor  Co.  v.  Liveaay,  160  P.  901. 
4=>27  (Okl.)  As  a  general  rule,  a  manufactur- 
er or  vendor  of  an  automobile  is  not  liable  to 
third  parties  who  liave  no  contractual  relations 
with  Aim  for  negligence  in  the  construction, 
manufacture,  or  sale  of  the  machine.— Ford  Mo- 
tor Co.  T.  Livesay,  160  P.  001. 

(C)   OoBdltlon  aad  Use  ot  Land,  BalldJn**, 
and   Other   Btrnotnrea. 

«s»32(S>  (Wash.)  Invitation,  as  distinguished 
from  mere  lioensa,  is  implied  by  law  only  when 
the  visitor  comes  for  some  purpose  connected 
with  the  business  in  which  the  owner  or  occu- 
pant, ifl  ttiere  engaged,  or  wUok  be  permits 
there  to  be  carried  on,  and  there  most  be  seme 
real  or  aupposed  matoalitar  of  interest  in  the 
subject  to  which  the  visitor's  business  relates.— 
Oasch  T.  Roundfe,  180  P.  980. 
i8b>33(1)  (Wash.)  Xhe  owner  of  a  building  owes 
a  technical  trespasser  no  dut^  except-  to  refrain 
from  wantonly  or  willfully  injuring,  hinkr-G«8cb 
V.  Rounds.  160  P.  962. 

IXX.  OONTBIBTrrOXtT  nsauoEifOB. 

(A)   Persvns  Injared  in  General. 

«s>83  (Wash.)  Where  a-  technical  trespasser 
went  into  a  building  in  course  of  construction 
when  it  was  dark  and'  withotie  a  light,  and  fell 
into  a  furnace  pit,  hi*  own  negligence  was  the 
Qzoximate  cause  oi  his  injury,^  and  he  took  the 
risk  of  the  attending  peril.— oasch  v.  Rounds, 
160  P.  962. 

(O).  laii^nted  KeaMdrenee. 

«=993(1)  (Utah)  ESren  if  driver  of  wagon  in 
which  deceased  who  had  accepted  the  invitation 
of  other  young:  people  with  her  to  attend  a  dance 
was  riding  without  any.  direction  over  the  driver 
OF  team'  was-  negligent,  it  could  not  be  imputed 
to  her.— Hntindale  f.  Oragon  ShoM  line  R. 
Co.,  160  P.  275. 

IV.  AGTi»IIB. 

(A).  Ulttttt  ot  Aatlton,  parties,.  Preliaslnary 
Proceedings,  aad   Pleading. 

9=9119(7)  (Utah)  Plaiirtifl  must  recover  if  he 
racovcca  at  all  upon  the  acts  of  negligence 
oleadsd.— Martiadale  v.  Oregon  Short  Line  R. 
So!;  160  P.  275. 

(B)  B^ldenae. 

#=»I34(1)  (CaLAppL)  Negligence  may  be  in- 
ferred from  a  preponderance  of  evidence,  and 
Slaintiff  need  not  prove  case  beyond  reasonable 
onbt— AnmdMl  r.  Americas  OSSelia  Co.,  160 
B.  IfiO; 

«=>I34(2)  (CaI.App.)  Negligence  may  be  in- 
ferred from  a  preponderance  4f  evidence, 
whether  drcnmstantia]  or  direct — Arandell  v. 
American  Oilfields  Co.,  160  P.  159i 
©=3  134(3)  (Wash.)  Evidence  held  to  show  that 
plaintiff,  io.  soing  upon  defendant's  premises, 
was  a  technical  trespasser  and  not  an  invitee. 
-Gasch  V.  RonndS,  160  P.  962. 
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(O  Trial,  Jadannent,  aad  Rerle-tr. 

<e=5»l36(26)  (CaLApp.)  Wlere  the  injured  par- 
ty's contributory  negligence  is  pleaded,  and 
evidence  thereon  is  introduced,  it  is  a  question 
(or  the  jury.— Bellinger  v.  Hughes,  160  P.  838. 
«=3 1 38(1)  (Utah)  A  charge  that  plaintiff  must 
by  preponderance  of  evidence  establish  one  or 
more  oi  particular  acts  of  negligence  set  forth 
in  complaint,  where  more  than  one  is  pleaded, 
and  that  such  act  must  be  proximate  cause  of 
injury  complained  of,  is  proper. — Martindale  v. 
Oregon  Short  Line  B.  Co.,  160  P.  276. 
«=3|38(2)  (Okl.)  An  instruction  that  defendant 
must  prove  contributory  negligence  by  a  pre- 
ponderance of  the  evidence  is  not  objectionable, 
where  no  inference  of  plaintiff's  negUg^ice 
could  be  drawn  from  the  evidence  on  his  behalf. 
—Chicago,  K.  I.  &  P.  Ry.  Co.  v.  Diiney,  160 
P.  880. 

«=9l4l(12)  (Cal.)  In  railroad  fireman's  action 
for  injury,  instruction  as  to  apportionment  of 
damages  in  case  of  contributory  negligence  fol- 
lowing Roseberry  Act.  S  1,  held  sufficiently 
definite.— Humphfres  v.  western  Pac.  Ry.  Co., 
160  P.  41fi. 

NEGOTIABLE  INSTRUMENTS. 


See  Bills  and  Notes; 
«=»485. 


Municipal  Corporations, 


NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  «s>942. 

NEWSPAPERS. 

See  Counties,  4s>114 ;  Work  and  Labor,  9=>9. 
€=32  (Or.)  A  contract  for  publishing  delinquent 
tax  lists  at  the  specified  rate  is  made  by  the 
appointment  of  the  official  newspapers  and  fix- 
ing of  compensation  by  the  county  court  and 
the  doing  of  the  work  by  a  newspaper  with 
knowledge  of  the  rate  fixed.— Coos  Bay  Times 
Pub.  Co.  V.  Coos  County.  160  P.  532. 

NEW  TRIAL 

See  Appeal  and  Brror,  <3s9281,  302,  933,  977, 
979,  1015,  1072,  1178;  Criminal  Law,  «=» 
013-942. 

H.  OBOUITDS. 

(F)  Verdloi  or  FlndlnK*  Oontrarr  to  Law 
or   Bvldeaee. 

1^=365  (Okl.)  In  replevin,  evidence  held  not  to 
show  an  abuse  of  discretion  in  granting  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence  and  contrary  to  law. — 
Shields  v.  Colonial  Trust  Co.,  160  P.  719. 
«s»70  (Wash.)  The  trial  court  is  vested  with 
discretion  to  order  a  new  trial  on  the  ground 
of  insuffloiency  of  the  evidence  to  justify  the 
verdict.— Hawn  v.  Yakima  County,  160  P.  7. 

(O)   Stsrprlae,    Accident,    Inadvertence,    or 
Mistalce. 

iS=»93  (OkL)  Miscarriage  of  oase-made,  in 
transmission  from  one  firm  of  attorneys  to  an- 
other, preventing  appeal,  is  not  an  unavoida- 
ble casualty  and  misfortune  preventing  parties 
from  prosecuting  or  defending,  and  does  not  au- 
thorise new  trial. — Bucy  v.  Ardmore  Brick  & 
Tile  Co.,  160  P.  1126. 

<H)  Hevrlr  DlsooTered  Bvideaoe. 

^=»I02(2)  (Okl.)  A  new  trial  will  not  be  grant- 
ed for  newly  discovered  evidence,  cumulative  in 
its  nature,  where  the  parties  offering  it  have 
not  diligently  endeavored  to  procure  the  evi- 
dence for  the  triaL — Sinopoulo  Oil  Co.  v.  Bell, 
160  P.  44& 

m.  PROCZaSDINGS  TO  PROCURE 
K£W  TKIAZ,. 

4s>IIO  (Okl.)  The  district  courts  have  the  in- 
herent power  on  their  own  motion  to  set  aside 


a  verdict  and  grant  a  new  trial  for  prajadicial 
error  at  the  same  term  at  which  verdict  or 
judgment  was  rendered.— Shields  T.  Colonial 
Trust  Co.,  160  P.  710. 

The  grant  of  a  new  trial  on  court's  own  mo- 
tion, when  verdict  is  rendered  in  the  absence 
of  counsel,  exceptions  and  rights  ot  appeal  be- 
ing saved,  does  not  show  an  abuse  of  discretion. 
-Id. 

€=>I5I  (Wash.)  Denial  of  motion  for  new  trial 
on  ground  of  newly  discovered  evidence  held  not 
an  abuse  of  discretion,  where  truth  of  consid- 
erable part  of  such  evidence  and  appellant's  dili- 
gence in  discovering  it  was  challenged  by  coun- 
ter affidavits.— Marshall  t.  I>unn,  160  P.  288. 

NOMINATION, 

See  Elections,   «=>12fr-154. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  «=>199. 

NONSUIT. 

See  Dismissal  and  Nonsuit, 

NONUSER. 

See  Waters  and  Water  Gouraes,  «=>49. 

NOTARIES. 

See  Intoxicating  Liquon,  •=9266;  Prindital 
and  Agent,  9s>94. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Brror,  «s>414-4a0,  668;  Bills 
and  Notes,  (S=>337,  339;  Dower;  Estoppel. 
9=^54 :  Bvidence,  «=>185;  Ehcecution.  «=> 
222;  Guardian  and  Ward,  «=»109;  Insur- 
ance, €=3310;  Landlord  and  Tenant,  ^=>94; 
Master  and  Servant,  «=»144,  217,  398:  Me- 
chanics' Liens,  <S=978,  132;  Ifines  and  Min- 
erals, €=>113 ;  Municipal  Corporations,  €=> 
790;  Principal  and  Surety,  «=»126;  Sher- 
iffs and  Constables,  ®=»120;  Vendor  and 
Purchaser,  «=>220-231. 

NOVATION. 

See  Frauds,  Statute  of,  «=>32. 

€=96  (Cal.)  Agreement  by  maker  of  note  with 
the  payee  to  hold  the  amount  thereof  in  trust  for 
beneficiaries  named  does  not  constitute  a  no- 
vation under  Civ.  Code,  {  1531 ;  no  new  obliga- 
tion being  created  and  no  new  creditor  being  sub- 
stituted.- Molera  v.  Cooper,  160  P.  231. 
«=97  (Cal.)  Under  Civ.  Code,  {  1531,  definuig 
a  novation,  agreement  by  maker  of  note  with 
payee  to  hold  amount  thereof  in  trust  for  minor 
beneficiaries  in  consideration  of  release  of  note 
was  not  effective  as  a  novation,  where  the  minor 
beneficiaries  did  not  accept  arrangement  or  asree 
to  it— Molera  t.  Cooper,  160  P.  231. 

OBJECTIONS. 

See  Appeal  and  Error,  €=9186-237;  Criminal 
Law,  €=>696;  Pleading,  «=s>417;  Trial.  €=> 
83. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional    Law,    €=»]Q3-154. 

OFFICERS. 

See  Banks  and  Banking,  €s»113, 116;  Brieves. 
€=>37;  Corporations,  €s>342,  861;  District 
and  Prosecuting  Attorneys;  Bmbesslement; 
ExemptiMis,  €=>114;  Judges;  Justices  of 
the  Peace;  Municipal  Corporations,  ^=9181, 
790;  PnUic  Sartiae  Oommlaaio&s;  Qoo  War- 
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ranto ;  Baitroadii,  ^99 ;  Reglaters  of  Deeds; 
'  S;ticriff8  and  Constables;    Taxation,  ®=>46&- 
403. 

OPEN  AND  CLOSE. 

^•e  Trial,  «=a2& 

OPINION  EVIDENCE. 

S«e  Criminal  Law,  «=>448,  469;  Bvideuoe, 
«=471-«58. 

OPINIONS. 

Se«  Fraud,  «s>ll. 

ORDERS. 

See  Master  and  Serrant,  «a»149,  222,  245. 

ORDINANCES. 

See  Fish,  ^=>S;  Municipal  Corporations,  €=> 
303. 

ORPHANS'  HOMES, 

See  Charities,   «=>38. 

PARDON. 

^=>4  (Kan.)  Under  the  Indeterminate  Sen- 
tence Act,  the  irrantinK  or  witbholdinK  of  a 
parole  is  within  the  sound  official  discretion  of 
prison  board,  subject  to  limitations  of  statute. 
— Garvey  t.  Brown,  160  P.  1027. 

PARENT  AND  CHILD. 

See  Bastards:  Dirorce,  «=9222,  289;  Onatd- 
ian  and  Ward;  Infants. 

PAROCHIAL  SCHOOLS. 

See  Schools  and  School  Districts,  «a»4,  161. 

PAROL 

See  Pardon,  *=»4. 

PAROL  AGREEMENTS. 

See  Contracts,   <B=9238. 

PAROL  EVIDENCE. 

See  Bvidence,   «=)>41»-467. 

PARTIES. 

For  parties  on  appeal  and  review  of  ralings  aa 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific  topics. 

m.   ITEW  FABTnES  AND  ORAHOE  OP 
FARTIXa. 

4s>42  (CaLApp.)  In  view  of  Code  Civ.  Proc 
i  387,  permitting  intervention  "at  tja  time 
before  trial,"  a  pledgee  of  stock  in  llagation, 
with  full  knowledge  of  It,  may  not  stand  by 
until  Jndgment  rendered  against  fata  rcprefeen- 
tative  In  interest,  and  then  by  intervention  com- 
pel a  retrial.— Mack  v.  Eummelen,  160  P.  1096. 

«s»59(2)  (CaLApp.)  In  wife's  action  to  recover 
amount  in  bank  deposited  in  her  name  and  at- 
tached as  belonging  to  her  hasband,  order  sub- 
stituting plaintiff  in  the  attachment  suit  as 
defendant  Instead  of  the  bank,  on  its  payment 
of  the  nmoiint  in  court,  was  properly  made,  on- 
der  Code  Civ.  Proc.  S  386.— Yonti  v.  Farmers' 
ft  Merchants'  Nat  Bank  of  Los  Angeles,  109 
P.  855. 

«=>59(2)  (Okl.)  Where  the  interest  of  a  party 
in  the  subject-matter  of  an  action  is  transfer- 
red, it  Is. not  error  to  permit  the  transferee  to 
be  substituted  for  the  original  party.— Purcell 
Mill  ft  Elevator  Co.  t.  Canadian  Valley  Const 
Co.,  160  P.  485. 


V.  DSFECTS,  OBJEornoirs,  amd 

AlCEXDmafT. 

<S=»75(7)  (OkL)  "Defect  of  parties,"  within  the 
statute  making  It  a  ground  of  demurrer,  meana 
too  few  and  not  too  many  parties,  and  is  not 
synonymous  lyith  "misjoinder  of  parties,"  which 
means  an  excess  of  parties.— Niblo  t.  Drainage 
Dist  No.  8,  160  P.  468. 

PARTITION. 

See  Limitation  of  Actions,  «=>21. 

XL   ACTIONS    FOB    FARTITIOir. 
(B)  F>oee«diaarB   and   Relief. 

€=>85  (Or.)  In  suit  to  partition  real  property, 
plaintiff,  who  built  an  addition  to  the  house 
thereon,  which  was  bnmed,  could  derive  no 
benefit  therefrom.— St  Martin  ▼.  Hendershott, 
160  P.  873. 

In  suit  to  partition  the  land,  no  allowance  will 
be  made  plaintiff  for  trivial  improvements.— Id. 

PARTNERSHIP. 

Z.  THE  BEXJkTIOH. 

(A)   Creation  and  Revalsitea. 

4=9 1 2  (CaLApp.)  A  contract  between  a  con- 
tracting corporation  and  its  superintendent 
whereby  the  latter  was  to  share  profits  and 
losses,  held  not  to  create  a  copartnership.— Fee 
v.  McPhee  Co.,  160  P.  397. 

(B)   Aa  to  Tltlrd  Persona. 

^s>4l  (Kan.)  AH  who  participate  in  project 
to  found  corporation  are  liable  as  partners 
when  the  project  is  abandoned  before  comple- 
tion.—Hall  Lithographing  Co.  t.  Crist,  160  P. 
198. 

VH.   DISSOLUTION.    SETTLEXEMT, 
AND  AOOOtTNTINO. 

(D)  Aetlons  for  Dlaaolntloa  and  Aeoonnt- 
Inar. 

«=»345  (Kan.)  Under  Oen.  St  1909,  H  3490, 
3522,  35S7,  where  the  individual  estate  of  a  de- 
cedent is  insolvent  having  no  assets  except  de- 
cedent's share  of  partnership  estate  after  part- 
nership debts  are  paid,  an  individual  creditor 
has  such  Interest  in  the  partnership  accounting 
as  to  entitle  him  to  appeal  from  allowance  of 
claims.— Sarbach  v.  Fidelity  ft  Deposit  Co.  of 
Maryland,  160  P.  990. 

PART  PAYMENT. 

See  Accord  and   Satisfaction,   «=s>7-ll. 

PART  PERFORMANCE. 

See  Frauds,  Sutute  of,  «=>129. 

PASSENGERS. 

See  Carriers,  «=>28(V-321. 

PAYMENT. 

See  Accord  and  Satisfaction;  Adverse  Poesea- 
sion,  4=392;  Compromise  and  Settiement; 
Corporations,  ^»88;  Frauds,  Statate  of, 
«=»74 :  Insurance.  4=»698 ;  Master  and 
Servant  «=>S3;  Mortgages.  «=»283.  303: 
Principal  and  Surety,  4i=>112;  Subrogation; 
Tender;   Vendor  and  Purchaser,  4=>181. 

I.   BEQUISITES  AND  SVFFIOIENOT. 

4=302  (Utah)  Tender  by  check  on  a  bank  In 
which  there  was  always  a  sufficient  fund  to 
meet  it,  in  the  absence  of  timely  objection,  was 
good.— Hirsh  v.  Ogden  Furniture  ft  Carpet  Co., 
160  P.  283. 

«=»35  (Or.)  Under  L.  O.  L.  S  876,  attorney 
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adTiaed  of  tnw  atatei  of  borinen,  and  prompt- 
ly, on  receipt  of  their  taaner  from  the  debtor, 
paid  them  what  vas  dne  them  nnder  the  agree- 
meot  for  coUeetion,  was  entitled  to  a  receipt 
for  the  money.— State  t.  Farrin,  160  P.  124. 

XT.  PXJBADIVO,  EVIDEITCE,  TBIAX, 
AHD  BEVXEW. 

«s»74(2)  (Cal.App.)  In  action  by  clerk  of  cor- 
poration for  baJanoe  of  salary  at  $175  per 
month,  fact  that  plaintiff,  who  claimed  $150  a 
month  and  $26  per  month  out  of  a  secret  fund. 
Binned  a  receipt  each  month  in  fuJl  was  not  con- 
clusive that  be  had  been  paid  full  agreed  com- 
pensation.— Breslaaet  t.  McOonnick-Saeltier 
Ca,  160  P.  251. 


PENALTIES. 

Banking,  <8=>2'i 

PENSIONS. 

=>12 ;    Muhieipe 

PERPETUITIES. 


See  Banks  and  Banking,  <8=>270;   Ueary,  «s> 
138-142. 


See  Infants,   «=>12;    Muhieipal  Gorporations, 
«=»181 


€s»8(7)  (Nev.)  A  bequest  of  the  income  of  the 
residue  w  an  estate  to  a  fraternal  order,  if  the 
order  established  an  orphans'  home,  as  proTided 
therein,  did  not  violate  the  common-law  rule 
ai^ainst  perpetuities;  the  charity  being  a  pul>- 
lic  one,  not  confining  the  use  of  toe  home  to  anv 
special  class.— In  re  Hartung's  Estate,  160  P. 
782. 

PERSONAL  INJURIES. 

See  Bridges,  «=937,  46:  Carrier*,  «ss>280-321; 
Charities,  «=>45;.  (Damages,  «=>130-132; 
Electricity :  Evidence,  «=>509-528,  639:  Ex- 
plosives; Food;  Highways,  4=>184;  Master 
and  Servant  «b>101-419;  Slbmciiial  Corao- 
rations,  «3>706,  790-622;  NeiOigence;  Bail- 
roads,  e=>324,  348,  366-101. 

PHYSICAL  EXAMINATION. 

See  Damages,  ^s>206. 

PHYSICIANS  AND  SURGIEONS. 

See  Bridenoe,  «ss»009,  528. 


See  Wtaarres. 


PIERS. 
PLEADING. 


For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  speciAe  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Brror. 

I.  X^RM  A1I9  AU«OA«f0irS  IK  OEK. 

4?»8(7)  (Gal.)  Where  defense  to  action  on  note 
by  executor  was  that  defendant  agreed  on  re- 
lease by  testator  of  obligation  on  note  to  hold 
amount  «f  note  and  interest  in  trust  for  two 
beneOciariea,  allegation  that  defendant  had,  ever 
since  agreement,  "held  and  does  now  hold  said 
amount  of  money  upon  trust  proposed"  held  con- 
clusion of  pleader.— Molera  t.  Cooper,  100  P. 
231. 

$=>8(7)  (Or.)  In  action  for  breach  of  execntory 
contract  to  insure  property,  amended  complaiiit, 
averriqg  that  policy  tendered  by  defendant  did 
not  conform  to  oral  contract  faetweeo  parties 
and  was  not  a  comjilete  performance,  held  in- 
sufficient, as  pleading  a  mere  conclusion  of 
law.— Greenberg  v.  German-American  Ins.  Co., 
160  P.  536. 

4=38(15)  (Cal.)  Fraud  cannot  be  charged  tf^ 
thetically,  but  the  facta  showing  the  fraud,  and 
not  a  mere  coucluiiiun,  must  be  pleaded. — Sas 
Diego  CouBty  r.  Utt,  160  P.  667. 


«)3>fl  (Waah.)  Whan  plalnliC  pleaded  facta 
raising  imjdied  ynmmts  of  food  pnrdiaaed,  it 
was  not  necessary  to  plead  the  warranbr  aa  a 
legal  conclusion.— Flesafaer  v.  Oaratena  nuddnc 
Co..  160  P.  14. 

«s»37  (Cal.)  A  pleading  cannot  be  aUad  hj 
reason  of  facts  not  averred. — San  Diego  County 
▼.  Utt.  160  P.  W7. 


a.  PEciABATiew.  coMrrjuan, 

TITIOK,  OR  STATEMBHT. 

«=952(1)  (Okl.)  Under  Rev.  Laws  1910,  f 
4739,  each  of  several  causes  of  action  in  the 
same  petition  should  constitnte  a  separate 
count  or  paragraph,  separately  rtated  and 
numbered,  proceemng  on  a  single  definite 
theory,  and  preaeatiag  a  coiwlete  caoae  of 
action.— Chupco  ▼.  Chapman,  160  P.  88. 
4=952(2)  (Kan.)  Wliere  the  chief  aim  of  pe- 
tition by  tenants  in  common  against  cotenant 
is  partition,  allegations  asserting  right  to  ac- 
counting and  to  rents  need  not  be  separately 
stated  and  nambered  unless  so  reqaired  by  trial 
court.— Cribb  v.  Hudson,  160  P.  1019. 

m.   PIXA  OR  A1I8WBR.  OROSS-OOlt. 
PLAINT,  AKD  AFFIDAVXT 
OF  DEFEHSE. 
(A>  DaCcBsea  tn  acB«>«l. 

4=»93(2)  (Cal.)  In  ejectment,  defendant  had 
right  to  plead,  in  senarate  counts:  First,  that 
contract  of  sale  to  him  waa  executed  by  plain- 
tiff's husband  under  written  authority  from 
plaintiff ;  second,  on  parol  contract  with  plain- 
tiff and  eaaeution  thereof  satisfying  atatute  of 
frauds;  and,  third,  that  property  was  owned 
by  plaintiff's  husband  and  was  community  prop- 
erty.—Schadcr  V.  White,  160  P.  667. 

(O)   Tv«T«n««  ov  DcaUOa  mmA  Adailaaiama. 

4=9l29(l)  (Cal.App.)  An  averment  of  the 
complaint  not  denied  hi  the  answer  stands  as 
an  admitted  fact.— Boacua  r.  Waldmann,  160 
P.  180. 

IV.   RBPLXOATIOK  OR  REFX.T  AllXt 
■UBSEQUENT  PXXADUfOB. 

^:>I66  (Idaho)  New  matter  in  answer  in 
avoidance  or  conatitqtlng  a  defense  or  counter- 
claim is  deemed  controverted  by  the  opposite 
party.— Drumheller  v.  Dayton,  160  P.  M4. 
«=»r77  (Nev.)  Under  St.  1915,  c  158,  provid- 
ing that  eadi  material  allegation  of  new  matter 
in  the  Answer,  uncontroverted  by  the  reply, 
must  be  tak^n  as  true,  an  allegation  of  Ute  an- 
swer, undented  by  the  replication,  most  be  tak- 
en as  troe.— Bernard  v.  Metropolis  Land  Co.. 
160  P.  811. 

«3>I80(4>  (Or.)  Wbeve  eompUiat  to  <Bi«t  tUl* 
sets  up  ownership  generally,  and  answer  sets 
up  ownership  in  defendant,  reply  alleging 
boandary  agreement  settling  title  in  plaintiff 
is  aot  a  departure.— McCaily  v.  Heaveme,  160 
P.  1103. 

V.  nEmTRRBR  OR  BXGBPTIOlff. 

4=3 1 92(2)  (Or.)  In  a  suit  to  restrain  the  en- 
forcement of  a  judgment  because  plaintiff's 
rights  win  he  iajiiriously  affected,  if  defendant 
desired  a  more  detailed  statement  of  dertvation 
of  plaintiff* •  title  to  land,  be  shonld  hare  pro- 
ceeded by  motion,  or  in  some  other  manner  than 
by  demurrer,— Lieblln  v.  Breyman  Leather  Co., 
180  P.  1167. 

<I=a204(l)  (Ner.)  A  dcmnrrer  may  be  made  to 
a  whole  pleading,  or  to  the  statement  of  any 
of  the  (frounds  embodied  therein. — Bernard  v^ 
Metropolis  I.and  Co.,  160  P.  811. 
4:=3204(2)  (OkL)  Where  general  demurrer  is 
filed  to  petition  as  a  whole,  if  any  paragraph  is 
good,  the  demurrer  should  be  overruled.— 
Chupco  T.  Chapman,  160  P.  88. 
4=9204(5)  (Nev.)  Where  demurrer  is  filed  to 
whole  pleading,  it  may  be  everroled  if  any  of 


1273 


INDEQC-DieSKr 


the  statements  are  Ittid  to  be  Mod  in  further- 
ance of  the  purpose  of  the  pleading,  whether  es- 
tablishing a  cause  of  action  or  mtsrposlng  a 
defense;  the  rule  applying  not  only  as  to  a 
complaint,  but  equally  M  an  answer  and  its  af- 
fiimatiTe  allegations.— Bernard  t.  Metropolis 
Land  Co.,  ITO  P.  811. 

A  demurrer  directed  to  an  entire  plea  or  en- 
tire answer,  which  plea  or  answer  contains  sev- 
ered separable  parts,  must  be  OTerrnled  if  any 
one  of  the  parts  is  in  itself  good. — Id. 
«s»2l6(2)  (Okl.)  In  considering  demurrers  to 
separate  causes  of  action,  the  court  is  not 
confined  to  allegations  in  particular  subdivi- 
sion, but  may  supplement  them  with  general 
allegations  applicable  alike  to  the  different 
causes,  though  this  could  not  be  done  if  sepa- 
rate causes  are  separately  stated  and  number- 
ed, except  where  allegations  are  incorporated 
by  reference.— Ghupco  v.  Chapman,  160  P.  88. 
«392I6(2)  (Okl.)  A  petition  challenfed  by  gen- 
eral demurrer  must  be  oonstrued  with  exhibits 
attached. — Southern  Surety  Co.  t.  Municipal 
Excavator  Co.,  160  P.  617. 

VX.  AlCENDED   AND  SUPPTEMEITrAI. 
PLEASHrOS  AND  BEPT.EAPEIt. 

«S9236(2)  (Or.)  The  allowance  of  an  amend- 
ment to  the  complaint  after  the  expiration  of 
ten  days  allowed  in  which  to  amend  is  within 
the  discretion  of  the  trial  conrt— M«Gnlly  ▼. 
Heaverne,  160  P.  1166. 

^=3236(6)  (Kan.)  The  granting  of  permission 
to  amend  petition  to  ask  for  additional  attor^ 
ney's  fees  is  within  the  sound  discretion  of  the 
trial  conrt— State  v.  Glass,  160  P.  1145. 
<8=»237(3)  (Nev.)  Under  Rev.  Laws,  f  5081,  al- 
lowing in  case  of  an  immaterial  variance,  a 
finding  according  to  the  evidence,  or  an  immedi- 
ate amendment,  there  may  be  an  amendment 
of  the  prayer  at  the  close  of  plaintiff's  case. — 
Miller  v.  Thompson,  160  P.  775. 
«s»237(6)  (Okl.)  Where  the  evidence  to  re- 
fute plaintiff's  theory  would  sustain  a  ludgment 
against  defendant  on  a  theory  which  might  have 
been  presented  by  plaintiff  in  another  count  an- 
amendment,  introducing  such  other  theory  ought 
to  be  allowed.— Hnrn  v.  Patterson,  160  P.  (@^. 
«=»252(2)  (Or.)  Where  original  complaint  was 
supplanted  oy  amended  complaint,  on  which  ac- 
tion wus  triedj  original  complamt  cannot  be 
considered  in  aid  of  plaintiff's  case. — Greeuberg 
v.  German -American  Ins.  Co.,  160  P.  536. 
^=^259  (Or.)  In  action  by  landlord  for  rent 
installments,  where  defendant  counterclaimed 
damages  for  being  induced  by  false  representa- 
tions to  execute  a  lease  of  the  premises  for  en- 
hanced rental,  allowing  defendant  during  trial, 
over  plaintiff's  objection,  to  amend  his  answer 
so  as  to  call  his  claim  set-off  and  recoupment 
instead  of  counterclaim,  and  to  change  the 
prayer  to  one  that  plaintiff  take  nothing  and 
defendant  be  dismissed,  was  not  error;  it  not 
being  shown  that  plaintiff  was  surprised  or  her 
rights  prejudiced  thereby. — Caples  v.  Morgan, 
160  P.  1154. 

Vn.  SIOH ATVBB  AND  TBRIFIOATZOX. 

e=9292  (Kan.)  Under  Civ.  Code,  {  110  (Gen. 
St.  1909.  i  5703),  the  faUure  to  deny  under  oath 
a  verified  account  admits  only  its  accuracy,  and 
not  its  legality.— Hill  v.  Board  of  Com'rs  of  Re- 
public County,  160  P.  987. 

VXn.  PBOFEBT.    OTXB,    AND 
EXKIBIT8. 

«=»307  (Okl.)  A  written  demand  for  the  re- 
turn of  nsnry  i*  not  a  "written  instrument  as 
evidence  of  indebtedneBs,"  which  would  be  re- 
quired by  Rev.  Laws  1910,  S  4769,  to  be  at- 
tached to  the  petition  as  an  exhibit.— Tezmo 
Cotton  Kzch.  Bank  v.  Liston,  160  P.  82. 


^3310  (Kan.)  A  eioaa-ipetltion,  aUeglng  an 
agreement  between  decedent  and  wife  and  the 
cross-petitioner'B  fatlier  for  her  benefit,  "evi- 
denced by  a  written  instruraent"  attached  to 
cross-petition,  showing  that  it  was  executed  only 
by  the  father,  was  properly  construed  as  stat- 
ing cause  of  action  founded  on  parol  agreament. 
—Jacks  T.  Masterson,  160  P.  1()02. 

ZI.  MOTIONS. 

4&»343  (OkL)  Where  petition  seeks  cancella- 
tion of  conveyance  because  never  executed  by 
plaintiffs,  and  that  being  a  full-blood  convey- 
ance of  inherited  lands,  It  was  never  approved 
by  the  eonnty  court,  and  answer  contained  gen- 
eral denial  and  allegations  of  execution  and 
approval  of  conveyance,  judgment  on  the  plead- 
ings should  not  be  entered  for  failure  to  reply. 
—Robert  v.  Mullen,  160  P.  83. 

^=9345(1)  (Colo.)  In  an  action  for  slander, 
sustaining  of  defendant's  motion  for  judgment 
on  the  pleadings  on  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action  held  er- 
roneous.—Jackisch  V.  Quine,  160  P.  186. 

Where  issue  has  been  joined  by  the  filing  of  a 
complaint,  answer,  and  I'eplication,  the  de- 
fendant's motion  for  judgment  on  the  plead- 
ings should  not  be  granted  unless  the  plead- 
ings are  insufficient  to  sustain  a  different  judg- 
ment, notwithstanding  any  evidence  which 
might  be  produced.— Id. 

«=s>345(l)  (Okl.)  Under  Rev.  Laws  1910.  {  4760, 
where  a  copy  of  a  negotiable  note  sued  on  and 
attached  to  the  petition  shows  an  undated  in- 
dorsement, and  defendant  indorsee  does  not  de- 
ny the  indorsement  under  oath  or  plead  facts 
showing  that  plaintiff  took  with  knowledge  of 
infirmities,  plaintiff  is  entitled  to  judgment  on 
the  pleadings.— Mangold  &  Glandt  Bank  v.  Ut- 
terback,  160  P.  713. 

«=3350(3)  (Kan.)  On  motion  for  judgment  on 
averments  in  petition  and  opening  statement 
of  counsel,  they  should  be  liberally  interpreted. 
— Moffett  V.  Fonts,  160  P.  11B7. 
®=>350(3)  (Kan.)  Where  a  question  of  fart  is 
involved,  it  is  proper  for  the  court  to  set  aside 
its  judgment  on  the  pleadings.— Chamberlain 
Metal  Weather  Strip  Co.  v.  Bank  of  Pleasan- 
ton,  160  P.  1138. 

«S9367(1)  (Okl.)  Where  a  motion  to  make  more 
definite  and  certain  a  paragraph  of  the  peti- 
tion raises  a  question  presentable  only  by  de- 
murrer, it  should  be  overruled.— Shawnee  Life 
Ins.  Co.  V.  Taylor,  160  P.  622. 
«3=»367(6)  (Kan.)  Under  Code  Civ.  Proc  ( 
122  (Gen.  St  190»,  {  5715),  ^owance  of  mo- 
tion to  make  petition  more  definite  and  certain 
is  ordinarily  within  the  discretion  of  trial  court 
— Cribb  V.  Hudson,  16»  P.  1019. 
«=>368  (Kan.)  Under  Code  Civ.  Proc.  {  122 
(Gen.  St  1909,  {  6716),  allowance  of  motion 
to  separately  state  and  number  causes  of  ac- 
tion is  ordinarily  within  the  discretion  of  the 
trial  court— Cribb  v.  Hudson,  100  P.  1010. 

XHI.  DEFECTS   AND    OBJECTIONS. 

WAIVER.  AND  AIDEB  BT  VEB- 

DICT  OB  JTTDOMBNT. 

9=9403(2)  (Or.)  An  averment  of  defendant's  an- 
swer, denied  by  plaintiff's  reply,  is  of  no  effect 
by  way  of  aider  to  the  defects  of  the  complaint. 
— Oreenberg  v.  German-American  Ins.  Co,,  160 
P.  536. 

<3=»403(2)  (Utah)  Averment  in  the  complaint 
of  corporate  existence  of  defendant,  hvld  not  a 
misnomer,  cured  by  the  answer  showing  it  to 
be  a  joint-stock  company. — White  v.  Snipley, 
160  P.  441. 

€=9403(8)  (Or.)  In  action  for  rent,  where 
the  complaint,  in  describing  tha  premises,  was 
defective,  but  the  answer  gave  a  complete  de- 
scription, such  answer  remedied  the  defective 
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state  of  the  complaint.— Treadgold  t.  Willard, 
180  P.  803. 

«=34I2  (Colo.)  Where  defendant  proceeds 
with  trial  as  if  the  issnes  had  been  regularly 
formed,  and  by  introducing  evidence  to  prove 
the  afBrmative  of  the  allegattons  in  his  answer 
has  treated  them  as  controverted  and  put  in 
issue,  he  waives  want  of  replication. — Paulson 
V.  Bergman.  160  P.  189. 

€=34 1 7  (Okl.)  Where  a  demurrer  is  sustained 
with  leave  to  amend,  an  amendment  pursuant 
thereto  is  a  waiver  of  the  demurrer. — Cabell  v. 
McUsh,  160  P.  592. 

<e=»426(2)  (Colo.)  Where  petition  to  discon- 
nect territory  from  a  town  was  quashed  because 
there  was  no  process  running  in  the  name  of 
the  people,  as  required  by  Const,  art.  6,  {  30, 
amendment  of  the  petition  in  accordance  wiUi 
the  views  of  the  court,  waived  any  error  in  sus- 
taining the  motion  to  quash.— Adams  T.  Town 
of  Gunnison,  160  P.  1033. 
«=>426(3)  (Colo.)  Where  no  replication  was 
filed  to  an  amended  answer  and  defendant  mov- 
ed for  judgment  on  the  pleadings  after  pMn- 
tiS  had  rested,  but  proceeded  with  the  trial, 
after  the  motion  was  overruled,  he  waived  the 
motion.— Paolaon  t.  Bergman,  160  P.  189. 

POISONS. 

See  Bailroads,  «S3406. 

POLICE. 

See  Munidpal  Corporations,  9=»181. 

POLICE  COMMISSIONERS. 

See  Mandamus,  ®=981. 

POLICE  POWER. 

See  Constitutional  Law,  «=>81;  6am«. 

POLICY. 

See  Insurance. 

POLL  TAXES. 

See  Onstitntional  Law,  9=>82,  284;  Taxation, 
4=956. 

PORTS. 

See  Municipal  Corporations,  <8=>860. 

POSSESSION. 

See  Adverse  Possession;    Burglary,  ®=97,  38; 
Landlord  and  Tenant,  4=3318. 

POWER  OF  ATTORNEY. 

See  Deeds,  4=>6. 

POWER  OF  SALE. 

See  (Chattel  Mortgages,  9=3261-263. 

POWERS. 

See  Husband  and  Wife,  «=>188. 

PRACTICL 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRE-EXISTING  DEBT. 

See  Bills  and  Notes.  «=>359. 

PREMIUMS. 

See  Insurance,  •s»349. 

PRESCRIPTION. 

See  Adverse  Posseasion;  Limitatioa  of  Actions. 


PRESENTMENT. 

See  BUls  and  Notes.  «s>402. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ■S=>901-036;  DtaOu 
4=>2;    Evidence,  «=»63-83. 

.     PRIMARIES. 

See  Elections,   «=>126-154. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Banking. 
4=3ll3,  116;  Brokers ;  Corporations,  •=> 
414-432;  Deeds,  <S=>5,  58,  65:  Evidence,  «9 
158,  471;  Frauds,  Statnta  <d,  «s»lie;  Me- 
chanics'  liens,  4=906. 

I.  THE  REX.ATIOH. 
(A)  CreatloB   «n«  Bzlste>eaa 

<&=»I7  (Okl.)  Person  employed  as  clerk  or  sob- 
agent  does  not  become  agent  of  the  principal 
without  the  latter's  consent.— Ely  Walker  Dry 
Goods  Co.  V.  Smith,  160  P.  898. 
4=>22(2)  (Wyo.)  It  is  not  an  attempt  to  prove 
agency  by  declarations  of  the  agents,  whet« 
sufficient  independent  circumstantial  evidence  ia 
introduced  for  that  purpose,  and  their  declara- 
tions introduced  are  confined  to  admissiona  of  a 
defective  condition  of  an  article  involved  in  the 
suit.— Studebaker  Corp.  of  America  t.  Ftannon, 
160  P.  336. 

4ss23(l)  (Okl.)  In  an  action  on  notes  payable 
to  plaintiffs'  agent,  evidence  held  insufficient  to 
establish  an  agency  to  substitute  other  notes 
for  those  ^ven  by  defendants. — Choate  t.  Stand- 
er,  160  P.  737. 

4S923(5)  (Colo.)  In  replevin  for  antomobile 
^ven  as  part  of  price  for  realty,  evidence  held 
not  to  justify  a  conclusion  that  a  defendant 
was  plaintiff's  agent  to  sell  the  automobile.— 
Walker  v.  MacMillan,  160  P.  1062. 

m.   RIGHTS  AHD  UABIUTIEB  AS  Ta 

TKIBS  FEBSOKB. 

(A)  Powers  of  AaeBt. 

«=>94  (Okl.)  The  mere  employment  of  a  no- 
tary public  solely  to  take  an  acknowledgment 
does  not  constitute  him  the  agent  of  the  person 
paying  him  to  make  representations  as  to  the 
nature  of  the  instrument.- Ely  Walker  Dry 
Goods  Co.  V.  Smith.  160  P.  898. 
4=»I24(1)  (N.M.)  Where  there  is  a  conflict  in 
evidence  as  to  actual  authority  of  agent,  it  is 
error  to  direct  a  verdict  if  the  case  turns  on 
that  point— Doran  v.  First  Nat.  Bank,  160  P. 
770. 

<B)  Undlaeloaed  AKencr. 

4=9143(2)  (Or.)  Though  a  contract  was  made 
by  an  agent  who  did  not  disclose  his  principal, 
the  principal  was  the  proper  party  to  sue  for 
breach.— Levy  ▼.  Nevada-Calif omia-Oregon  Ry., 
160  P.  808. 

(D)  Rntlflc«ttoB. 

4=»I64(1)  (Idaho)  Where  nnauthotised  act  of 
an  agent  was  at  the  time  a  personal  transaction, 
and  was  not  intended  by  the  third  party  or  the 
agent  to  be  made  on  l>ehalf  of  the  principal, 
there  can  be  neither  express  ratification  nor  im- 
plied ratification  by  retention  of  benefits.— 
Blackwell  v.  Kercheval,  160  P.  741. 
4=9 1 66(1)  (Idaho)  Ratification  of  unauthorised 
acta  of  an  agent,  to  be  effectual,  must  have  been 
made  with  full  knowledge  of  all  material  facta. 
—Blackwell  v.  Kercheval,  ICO  P.  741. 

A  principal  does  not  ratify  unauthorised  act 
by  accepting  proceeds  if  knowledge  of  it  did  not 
come  in  time  to  enable  him  to  repudiate  the  en- 
tire transaction  without  essential  injury,  or 
where  the  parties  cannot  be  placed  in  statu  otHk 
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<S=3 168(1)  (NJf.)  Where  a  prindwl'does  noth- 
ing except  to  assert  his  original  rights,  ignoring 
unauthorized  acts  of  his  agent,  there  is  no  ratifi- 
cation of  such  acts.— Doran  v.  First  Nat  Bank, 
160  P.  770. 

«s9l74  (Idaho)  Whether  certain  letters  disclos- 
ed ratification  of  an  unauthorized  act  of  an 
agent,  in  the  absence  of  ambiguity  or  a  tendency 
to  establish  ratification,  is  primarily  tor  the 
court,  not  for  the  jury. — ^Blackwell  t.  Kercheval, 
160  P.  741. 

(F)  Aotiona. 

4^183(2)  (Okl.)  A  principal  may  maintain  In 
bis  own  name  an  action  upon  a  written  con- 
tract made  in  the  name  of  the  agent. — Choate 
V.  Stander,  180  P.  737. 

«=>I89(4)  (Or.)  Under  an  averment  that 
plaintiff  himself  made  a  contract  with  defend- 
ant niilway,  he  ooold  show  that  it  was  made 
through  hia  agent,  though  the  agent  did  not  dis- 
close that  plaintiff  was  the  principal. — Levy  V. 
Nevada-Califomia-Oregon  By.,  160  P.  80S. 

PRINCIPAL  AND  SURETY. 

See  Bail;  Bankruptcy,  <3=>433;  Bills  and 
Notes,  ^=9283;  Indemnity;  Municipal  Cor- 
porations, «=>347. 

IXL  DISOHAaGE  OF  SURETT. 

^=3ll2  (Wash.)  Where  a  deed  was  tendered 
to  plaintiff  bank  as  payment  of  a  secnred  note, 
letter  written  by  bank,  returning  deed,  stating 
that  bank  did  not  wish  deed  made  to  it,  held 
not  an  agreement  to  accept  deed  in  satisfaction 
of  the  note,  which  would  release  sureties. — Fi- 
delity Nat.  Bank  of  Spokane  t.  Hosea,  160  P. 
960. 

«=3l26(6)  (N.M.)  Failure  of  a  creditor  to  pre- 
sent his  claim  against  the  estate  of  a  deoea^ied 
principal  or  to  bring  suit  against  the  principal 
on  demand  of  the  surety,  does  not  relieve  the 
surety  from  liability. — Kemp  Lnmber  Co.  v. 
Stanley,  160  P.  351. 

PRIORITIES. 

See  Chattel  Mortgages,  «=157. 

PRIVATE  SCHOOLS. 

See  Schods  and  Sdiool  Districts,  «s>4,  160, 
161. 

PRIVILEGE. 

See  Process,  es»118;   Witnesses,  «=»304. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  «s>48,  40. 

PROBATE. 

See  Wills,  *=9207-888. 

PROBATE  PROCEEDINGS. 

See  Jury,  «=>19. 

PROCESS. 

See  Appeal  and  Error,  $=9914;  Attachment, 
^s>2mi  Execution;  Executors  and  Admin- 
istrators, ^s>3S7;  Garnishment;  Injunction; 
Insane  Persons,  *=>95;  Judgment,  ®=>17, 
490;  Mandamus;  Prohibition;  Quo  War- 
ranto. 

I.   MATUBE,  I88UAKOE,  REQUIBITBS, 
AND  VAI.rDITT. 

<^=>45  (Or.)  Under  L.  O.  L.  j  60,  construed 
with  section  56,  subd.  2,  and  section  57,  re- 
lating to  a  snnunona  isaned  by  a  plaintiff  or  bis 
attorney  in  courts  of  record,  in  an  action  against 
joint  defendants,  where  plaintiff  failed  to  have 
copies   of   the    complaint   served    upon   defend- 


ants except  one,  he  had  the  right  to  issue 
another  summons  without  a  return  of  not 
found.— Lane  t.  Ball,  160  P.  144. 

H.   SERVICE. 

(A)  Personal  Servioe  In  General. 

9=>S9  (Or.)  Under  I*  O.  L.  J  65,  snbd.  5, 
where  summons  in  due  form  were  served  on 
Joint  defendants  in  a  law  action,  but  the  sheriff 
delivered  copy  of  complaint  to  only  one  de- 
fendant, no  Jurisdiction  of  the  persons  of  the 
other  defendants  was  secnred. — Lane  t.  Ball, 
160  P.  144. 

(D)  Prl-rtlevea  an«  Bxelnptlona. 

<8=»II8  (Wash.)  Defendant,  a  nonresident, 
coming  into  state  to  redeem  land  from  fore- 
closure sale,  but  who  in  fact  exchanged  his  eq- 
uity of  redemption,  etc.,  and  who  remained 
over  for  day  longer  than  was  reasonably  nec- 
essary to  complete  transaction,  was  not  priv- 
ileged from  personal  service  of  summons  and 
complaint.— Groundwater  v.  Town,  160  P.  1055. 

(B)  Retnm  and  Proof  of  Bervlee. 

«s»i49  (Okl.)  Return  of  sheriff  recildng  that 
certified  copy  of  summons  was  Jef t  with  defend- 
ant's wife  at  his  usual  place  of  residence  makes 
ont  a  prima  fade  ease  of  residence.— Joaes  t. 
Keser,  160  P.  68. 

«=9|49  (Okl.)  An  official  return  is  sufficient 
proof  of  facta  which  the  officer  is  authorized  to 
certify.— Cox  v.  State,  160  P.  895. 

m.   DEFECTS,  OBJECTIONS,  AKD 
AMENDMENT. 

«=>I52  (Or.)  In  an  action  against  several  de- 
fendants, where  summons  in  due  form  was 
served  on  each,  but  a  copy  of  the  complaint 
was  only  served  on  one,  the  service  on  this 
defendant  was  not  rendered  void  in  consefjoence 
of  the  direction  given  the  sheriff  to  deliver  a 
copy  of  the  complaint  to  him   only.— Lane   v. 
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Bali,  160  P.  144. 

^=9158  (Or.)  As  the  power  of  a  court  to 
quash  a  summons  must  rest  upon  the  assump- 
Bon  that  it  is  void,  and  authority  to  set  aside 
attempted  service  of  summons  is  upon  the 
theory  that  exhibition  of  original  or  delivery 
of  certified  copy  was  ineffectual,  a  defect  in 
the  return  of  a  summons  is  not  reached  by  a 
motion  to  quash,  but  miist  be  assailed  by  an 
application  to  set  aside  the  service.— Lane  t. 
BaU,  160  P.  144. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.  NATUKE  AND  OBOXTND8. 

^93(5)  (Utah)  Where  an  accusation  against 
the  county  attorney  charged  acts  not  prohibited 
by  Comp.  Laws  1907,  {  4570,  under  which  it 
was  brought,  and  the  court,  therefore,  had  no 
jurisdiction,  the  officer's  remedy  under  section 
4577  by  appeal  was  inadequate,  so  that  he 
could  maintain  prohibition  to  prevent  removal 
under  such  a«5CU8ation.— Parker  ▼.  Morgan,  160 
P.  764. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

«©=>9  (CaLApp.)  Under  Code  CiT.  Proe.  \  1963, 
subd.  32.  proof  that  tiHe  to  land  was  in  9ne 
person  held  to  create  presumption  that  title 
so  remained  at  time  of  performance  of  contract 
by  third  person  to  convey  the  land  less  than 
a  year  later.- Jennings  v.  Jordan,  160  P.  576. 
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PROSECUTING  ATTORNEYS. 

See  District  and  BroMcnliiig  Attomeya. 

PR(»(IMATE  CAUSE. 

See  B^loaiTeB. 

PUBLICATION. 

See  Neirspapen. 

PUBLIC  DEBT. 

See  Mtmidpal  Corporations,  «aaS07-MiL 

PUBLIC  fMPROVEMENTS. 

See  Manidpal  CorpcHrations,  «s»270-628, 

PUBLIC  LANDS. 

See  Mandamus,   4=986,  172;    NarigaUe  Wa- 
ters. <Ss937;  statutes,  «s>167. 

n.  aVBVET  AVD  PISFOSAX  OF  liAITDB 
OF   XnSlTSfi  STAXES. 

(B)  Biitrlea,  Sate*,  anA  Vommmmmairr  Ktark/ta. 

£=s>38(S)  <OkL)  A  petition  to  recover  lands 
patented  by  the  Town-Site  CommiBsion  of  the 
Creek  Nation  to  a  school  board  held  to  state 
a  cause  of  action.— Padgett  ▼.  Trent,  160  P. 
38. 

A  patent  issned  through  the  Town-Site  Com- 
misaioD  of  the  Creek  Nation  is  not  subject  to 
attack  in  ecjoit;  unless  the  ConmiMion  -was  in- 
duced to  issue  it  through  error  ol  law  or  by 
gross  or  fraudulent  mistake  of  facta.— Id. 

xn.  DISPOBAIi  OF  I.AMDS  OF  THE 
STATES. 

«s>l58i/2  [New.  ToL  24  Key-No.  Series] 

(Mont.)  Since  Laws  1909.  c.  147,  as  to 
state  lands,  fails  to  require  a  purchaser  to  give 
bond  securing  deferred  payments,  although  sec- 
tions 41,  43,  and  45  refer  to  a  purchaser's  bond, 
the  courts  cannot  supply  the  deficiency. — State 
V.  Miller,  160  P.  613. 

Ratidcation  h^  the  wife  of  her  husband's 
fraudulent  acts  in  bidding  for  state  lands  held 
equivalent  to  prior  authorization  in  view  of  Rev. 
Codes,  g  5422.— Id. 

Where  the  husband  of  the  purchaser  of  pub- 
lic lands  agreed  with  another  bidder  that  one 
of  them  should  bid  and  toss  a  coin  to  determine 
which  should  have  the  land,  and  -after  the  prop- 
erty was  knocked  down  to  the  husband  he  offer- 
ed the  other  $150  for  his  chance,  which  was  ac- 
cepted, and  the  wife  then  made  her  check  for 
$160  to  the  other  bidder,  soch  facts  ooostitated 
an  unlawful  agreement. — Id. 

Since  under  Laws  1909,  c.  147,  {  38,  all  sales 
of  state  lands  must  be  at  public  auction,  which 
means  a  sale  to  the  highest  and  best  bidder  with 
absolute  freedom  for  competitive  bidding,  any 
agreement  to  stiSe  competition  or  chill  bidding 
is  a  fraud  upon  the  principle  upon  which  the 
sale  is  founded. — Id. 

Where  the  purclioser  of  state  lands  in  two 
parcels  was  guilty  of  fraud  as  to  purchase  of 
the  first,  but  the  second  purctuisc  revealed  no 
fraud,  she  could  maiatain  mandamas  to  compel 
issuance  of  certificate  for  the  second  parcel  but 
not  the  first.— Id. 

PUBLIC  POUCY. 

See  Bills  and  Notes,  9»106. 

PUBLIC  SCHOOLS. 

See  Sehoola  aad  Scfaool  Diatriota. 


PUBLIC  SERVICE  COMMfSSMMS. 

See  Railroads,  «=>9,  83:  Taxation,  «=>466, 
485;  Telegraphs  and  Telephones,  ^=»26^ ; 
Waters  and  Water  Courses,  «=3266,  287. 

ScBt20  (Idako)  If  the  value  Of  property  ^onnd 
by  public  ntilitiea  commission  was  not  oorroet, 
an  appeal  is  provided  from  ita  fiodiaga. — 
Northwest  Light  &  Water  Co.  t.  Aiaxandar, 
160  P.  1106. 

PUBLIC  SERVICE  CORPORATIONS. 

See  'Catiiers;  Railroads;  Street  Bailnwda; 
Telegreite  «nd  Telephones. 

PUBLIC  USE. 

fie«  E)iBinent  'Domain. 

PUBLIC  UTILITIES. 

gee  Pttblic  Service  Commissiona. 

PUNISHMfNT. 

See  Mayhem,  <s»7;   Pai^o. 

PURE  FOOD  UWS. 

See  Food. 

QUALIFICATIONS. 

See  BlectioBa,  «e>78. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Process,  iSaslSS. 

QUIETING  TITLE 

See  Jury,  «3>14;   Taxation,  «=>805,  810. 

X.  BIGHT  OF  ACTION  AHS  DEFENSES. 

«s»l5  (CaL)  Defendant  In  a  suit  to  quiet  title 
brought  by  a  beneficiary  of  a  trust  created  in  a 
deed  executed  by  defendant  to  a  third  person 
as  trustee  held  not  entitled  to  attack  finding 
that  the  plaintiff  is  tiie  owner  of  and  entitled 
«o  the  possesfdon  of  tke  land.— McArthur  v. 
Goodwin,  160  P.  679. 

II.  PBOCEIBDIirOS   AND  REUEF. 

<S=>5f  (Cal.)  Defendant  in  a  snit  to  quiet  title 
whe  had  made  outlays  as  an  involontaiy  trustee 
within.  Civ.  Code,  f  2276,  eould  not  complain 
because  the  ^adgment  quieting  title  in  plaintiff 
did  not  require  repayment  to  him  of  the  out- 
lays.—McArthur  V.  Ooodwin,  160  P.  670. 

QUO  WARRANTO. 

Z.  NATUUE  AND  OBOUNDS. 

«=3t  (Or.)  By  L.   O.   L.   S  968,  vrit  at  4p» 

warranto  and  information  in  nature  of  quo 
warranto  have  been  abolished,  but  the  reme- 
dies obtainable  thereunder  are  still  available  by 
an  action  at  law,  prosecuted  in  the  name  of 
the  state  as  prescribed  by  section  866.— State 
V,  Evans,  160  P.  140. 

«3>I0  (Okl.)  Where  plaintiff  was  ahown  by  tb« 
canvass  of  precinct  returns  to  have  been  nom- 
inated for  connty  commissioner,  and  on  recount 
oader  Ber.  Laws  1910,  I  80^  defendant  was 
shown  to  have  received  the  nomination,  plaintiff 
can  by  quo  warranto  try  title  to  the  nomina* 
tion.— Whitaker  v.  State,  160  P.  890. 

n.  JFTTBISBICnON.  WftOOEBPIlfOS, 
AND   RS£IBF. 

^=>49  (Or.)  In  action  lb  nature  of  quo  war- 
ranto questioning  legality  of  consolidation  of 
Bcho(ri  and  high  sdwal  distdcbs.  Mi,  that  de- 
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fendant  district  kovai^BXT  boftid  mast  allege  all 
facts  necessary  to  show  tinttthe  school  district 
was  legally  annexed,  bturdeo  of  ptoof  -leatins 
upon  them  to  show  a  legal  consolidation. — State 

V.  Bvans,  160  P.  140. 

4es>S5  (Or.)  In  (^no  warranto  questioning  legal- 
ity of  consolidation  of  sdbool  and  faigb  «chigol 
districts  complainants  held  entitled  to  offer  eW- 
dence  dehacs  rssord  -to  show  that  petition  for 
election  was  not  signed  by  the  requisite  number 
of  voters  in  distiioL— State  y.  Avbob,  160  P. 
140. 

RAILR9M)  COMMISSION. 

See  Railroads,  ^=99. 

RAILROADS. 

See  BOla  «nd  Notes,  «a>106 ;  Bridg«B,  «s>7 ; 
Commerce,  «S327;  Coostitutional  Law,  «s> 
297;  Evidence,  «=9539;  Master  and  Serv- 
ant; Streot  wailreads;  Taxation,  «b9890> 
391;   Waters  and  Water  Courses,  «s»171. 

Z.  OOHTBOZ.  AlTD  -RKODXATIOH  IK 

«=99(1)  (Cal.)  The  function  of  the  Railroad 
Commissloii,  like  that  of  the  Interstate  Com- 
merce Commission,  is  to  regulate  public  util- 
ities, and  to  .c«mv*l  .the  enfosoemcDt  of  thsir 
duty  to  the  public,  and  not  to  compel  them  to 
carry  out  tbeir  eontoect  obUxations  to  individ- 
uals.—Atchison,  T.  &  S.  P.  Ry.  Co.  T.  Railroad 
Commission  of  State  of  CaUfocaia,  laO  P.  828. 

IV.  iiOOAxnnr   of  BiOiftB.  lEBJEna, 

AKB   STATIOIML 

«=953  (Idaho)  Power  of  «  railroad  to  locate  a 
ripht  of  way  is  vested  in  its  directors  and  of- 
ficial corporate  action  is  necessary  to  a  valid 
location,  the  act  of  an  offioer  of  the  oompany  in 
making  a  preHminary  survey  not  being  suffi- 
cient.—Blackwell  Lumber  Co.  v.  Empire  Mill 
Co..  160  P.  266. 

VI.  OOMgTBITOnOlT,   BCAimnEKAKOll. 

«s»83  (CaL)  Under  seotion  36  PuUic  Utilities 
Act,  the  railroad  commission  has  no  jurisdic- 
tion to  order  a  new  railway  line  to  be  built 
or  an  eristing  one  to  be  extended,  since  a  rail- 
road company  does  not  undertake  to  supply 
the  transportation  needs  of  territory  not  reach- 
ed by  iU  lines.— Atchison,  T.  &  S.  F.  By.  Co. 
v.  Railroad  Commission  of  State  of  California, 
160  P.  828. 

Vm.  mSEBTEDNESB,  SBCVHlTlEBi 

LlXirS.  AND  MORTGAGES. 

(A)  nature  andl  Extent  of  LlsMtlttea. 

4s»IS9(4)  (CaLApp.)  Contract  between  dredging 
company  and  railroads,  whereby  dredging  com- 
pany agreed  to  fill  in  land  of  one  road,  held  not 
within  Mechanics'  Lien  Law  (Code  Civ.  Proc. 
i  1183),  relating  to  construction,  alteration,  ad- 
dition to,  or  repair  of  any  railroad. — Richmond 
Dredginpr  Co.  v.  Atchison,  T.  *  S.  F.  Ry.  Co., 
160  P.  862. 

9s>l59(4)  (Idaho)  There  is  no  proviaion  of  the 
statutes  of  Idaho  for  lien  against  property  of  a 
railroad  for  board  to  employes  of  a  contractor, 
or  in  favor  of  a  third  party  for  horses  hired 
by  the  contractor,  or  for  horse  feed  furnished  to 
vie  contractor.— Fenn  v.  Latonr  Cre^  R.  Co., 
160  P.  941. 

X.  opxatAxxox. 

(A)  DntT  to  Operate. 

4s>2l4  (Cal.)  Where  a  railway  line  had  been 
destroyed  and  service  discontinued  for  about 
20  years,  there  was  no  duty  to  operate,  the 
line  being  abandoned:  it  being  immaterial 
whether  under  Civ.  CJode,  {  468,  or  not. — Atclii- 


aaa,  T.  &  S.  F.  Rf .  Oo.  ▼.  Railroad  Cooanission 
of  State  of  California,  160  P.  828. 

(B)   atatntory,     Hanlotval,     w>4      Oflielal 
Recidatlona. 

^ts>223  (CaL)  The  supervision  of  acrvioe  ren- 
.dered  by  a  railroad  oompany  is  a  proper  matter 
for  public  regulation  and  ocmtrol.— Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Railroad  Commission  of  State 
of  California,  160  P.  828. 

(V)  Apeiflents  at  Creealiivs. 

«s>324(l)  (Utah)  Deceased,  without  knowledge 
of  railroad  crossing,  who,  at  invltaticni  of  other 
young  people,  was  riding  in  wagon  drawn  by  a 
gentle  team  with  a  competent  driver  who  had  no 
opportunity  to  warn  others  or  protect  herself, 
and  who  was  killed  at  a  crossing,  was  not  neg- 
ligent.—Martindale  v.  Oregon  Short  Line  R. 
Co.,  leO  P.  275. 

«s>348(l)  (Utah)  In  action  for  death  of  plain- 
tiffs minor  daughter,  killed  when  wagon  in 
which  she  was  riding  was  struck  by  defendant's 
passoiger  train  at  crossing,  brought  on  ground 
.that  defendant  negligently  failed  to  keep  diligent 
lookout,  evidenoe  htld  to  sustain  verdict  for 
plaintia.— Martindale  v.  Oregon  Short  Line  B. 
Co..  160  P.  275. 


(Q)  ImJ« 


Traolca. 


«s»356(3)  (Kan.)  No  public  way  is  established 
across  a  railway  switchyard  merely  because 
pedestrians  for  many  years  had  so  frequently 
trespassed  thereon  as  to  wear  a  beaten  path. 
— Malott  V.  Union  Pac.  R.  Co.,  160  P.  978. 

•a»359(l)  ^Can.)  One  who  crosses  a  railway 
switchyard  where  engines  and  cars  are  likely  to 
be  moving  at  any  time  is  a  trespasser,  and  the 
railroad's  only  duty  is  not  to  willfully  injure 
him.— Malott  v.  Union  Pac.  R.  Co.,  160  P.  978. 

One  injured  in  crossing  railway  switchyard 
notwithstanding  warning  sign  against  trespass- 
ing and  the  existence  of  a  safe  public  highway 
over  a  viaduct  nearby  is  not  entitled  to  recover 
in  absence  of  willfiu  negligence  of  defendant. 
—Id. 

«=>360(2)  (Okl.)  A  railway  must  exercise 
ordinary  care  not  to  injure  a  person  crossing 
its  tracks  at  a  public  crossing,  and  its  liability 
for  injuries  in  a  runaway  caused  by  a  horse 
taking  fright  from  steam  escaping  from  the 
engine  is  based  on  lack  of  ordinary  care. — Tal- 
liaferro  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  160  P. 
69. 

Where  noises  from  escapiug  steam  from  a 
locomotive  would  endanger  a  person  at  a  pub- 
lic crossing,  which  could  be  avoided  by  tempor- 
arily suspending  the  noise  without  materially 
interfering  with  operation  of  the  train,  ordi- 
nary care  would  require  that  it  be  done. — Id. 

<©=>389(1)  (Okl.)  While  it  is  gross  negligence  to 
run  a  train  at  night  without  headlight,  there 
can  be  no  recoverjr  for  death  caused  by  being 
struck  by  such  train  unless  such  neglifceuce  was 
the  proximate  cause  of  the  death.— Kansas  City 
Southern  Ry.  Co.  v.  Langley,  160  P.  451. 

<S3>396(1)  (Okl.)  The  burden  of  proving  that 
negligence  in  running  train  without  headlight 
was  the  proximate  cause  of  death  is  on  plaintiff, 
seeking  recovery  therefor. — Kansas  City  South- 
ern Ry.  Oa  ▼.  Langley,  160  P.  461. 
€=9401(3)  (OkL)  In  action  Sigainst  railroad 
and  city  for  injuries  in  runaway  at  public  cross- 
ing, instruction  that,  if  place  where  accident 
occurred  vas  necessarily  more  dangerous  than 
ordinary  street  and  by  ordinary  care  this  con- 
dition could  have  been  known  to  plaintiff,  and 
was  known  to  him,  he  was  required  to  use  more 
than  ordinary  care  to  avoid  the  accident  was 
erroneous  as  to  the  railroad. — Talliaferro  v. 
Atehison,  T.  &  S.  F.  Ry.  Co.,  160  P.  68. 


ngle 


Cor 


Ija  J>«o.  Dig.  *  Am.  Die.  Kv  No.  Ssriea  &  Indaaee  ■•«  awqa  topic  «a4  KBY-NUMBBR  ) 


BallMwb 


160  PACIFIO  BBPOBTEB 


1278 


fH)  laJarlCB  to  Animsla  oa  or  near  Traeka. 

€=9405  (pkL)  Where  a  railway  has  notice  that 
arsenic  dip,  a  poisonous  fluid  in.  appearance  re- 
sembling water,  is  escaping  from  one  of  its  tank 
cars  and  collecting  in  a  pool  on  its  right  of  way, 
it  is  liable  for  injuries  to  animals  from  drink- 
ing out  of  the  pool.— Missouri,  K.  &  X.  »y.  Co. 
V.  Rose,  160  P.  734. 

RAPE. 

See  Appeal  and  Error,  «=j>1002,  1047,  1050; 
Criminal  Law,  <S=>361,  369,  814. 

n.   FBOSEOUTIOIT  AWD  PUNISHMENT. 
(B)  ETldenoe. 

«=>53(1)  (Kan.)  EJvidence  ^W  sufficient  to  show 
overt  acts  with  intent  to  commit  the  crime 
coupled  with  actual  or  apparent  present  ability 
P   10^      *  offense.— State  v.  Covington,   160 

(O  Trial    and   Review. 

«=»57(1)  (CaLApp.)  Weight  to  be  given  tes- 
timony in  prosecutions  for  rape,  even  if  nn- 
corroboroted,  is  for  the  jury,  unless  inherently 
improbable.— Valencia  v.  MiUiken,  160  P.  1086. 
«=>57(6)  (Kan.)  In  prosecution  for  attempt  to 
rape,  the  character  and  ertent  of  woman's  re- 
1to''p*1000  ^^^  **"*  i"ry--State  v.  Covington, 

m.  crvix.  XiiABHiiTT. 

<^66  (OalApp.)  In  civil  action  for  rape,  less 
stringent  rnle  relative  to  sufficiency  of  evi- 
dence IS  applicable  than  in  criminal  prosecu- 
tion, since  va  a  civil  action  a  preponderance  of 
klk  160  P  ^OSe*"**  *  *»ct-ValeBcia  v.  Milli- 

Weight  to  be  given  conflicting  evidence  rel- 
*MJrt        commission  of  act  held  for  jury.— Id 

Where  Uberewaa  no  controversy  as  to  birth 
?;«.'*»„  ?^?«J?'i',?'x**.^**.<=°°«'«tent  for  plain- 
tiff to  testify  that  defendant  was  its  father. 
— Id. 

Questira  ^whether  jury  could  be  asked  to  com- 
pare plaintirs  child  with  defendant  was  pecu- 
""ly  within  court's  province  to  determine.— Id 

Evidence  as  to  chastity  of  plaintiff  was  not 
only  material  on  question  of  damages,  but  as 
tending  to  show  probability  or  nonprobabillty 
of  resistance  by  plaintite.— Id. 

Instruction  relative  to  compensatory  damages 
held  not  improper,  as  telling  jury  that  dam- 
ages should  be  awarded  to  plaintiff  whether 
she  consented  or  not. — Id. 

Questions  to  plaintiff  held  proper  not  only  as 
tending  to  show  damages,  but  as  bearing  on 
question  of  plaintiff's  power  to  resist- Id. 

Plaintiff's  testimony  that  she  weighed  140  to 
140  pounds  when  the  act  was  committed,  where- 
as at  time  of  trial  she  weighed  215  pounds,  hOd 
proper.— Id.  r^-       »,      ~ 

.PlajntifTs  testimony  that  she  remained  on 
friendly  terms  with  defendant  after  he  raped 
her  because  he  always  promised  to  come  and 
marry  her  was  admissible.— Id. 

Court  properly  struck  from  the  testimony  of 

a  witness  for  the  defense  his   statement   that 

last   summer   he   saw  a  man   and   plaintiff  at 

Urbita  Springs,"  as  the  fact  was  immaterial. 

RATE. 

See  Waters  and  Water  Oonrses,  ^a9267. 


RATIFICATION. 

See  Corporations,  $=»426;    Evidence,  4=9245- 
Principal  and  Agent,   <S=164-174. 

REAL  ACTIONS. 

See  Partition;    Quieting  Tltie. 

REBUTTAL 

See  Criminal  Law,  «3g»683;   Trial,  «=e>62. 


RECEIPTS. 

See  Payment,  «=>35,  74. 

RECEIVERS. 

See  Mortgages,  4s»474. 

RECEIVING  STOLEN  GOODS. 

See  Indictment  and  Informatioii,  4=9132. 

RECITALS. 

See  Estoppel,  4=»22;  Vendor  and  Putchaaer. 
«=s>230. 

RECORDS. 

See  Appeal  and  Error.  i8=»4&4-716.  837-1072; 
Criminal  Law,  «ss»1102-1120;  Evidence,  *= 
aS2,  333 ;  .Tudgment,  4=>668;  Taxation,  «=> 
428;    Vendor  and  Purchaser,  «=»231. 

RECOUPMENT. 

See  Set-OS  and  Ooonterclaisi. 

REFORMATION  OF  INSTRUMENTS. 

See  Oancellfttiou  of  Inatrumenti. 

X.    RIGHT  OF  ACTION  AND  DEFENSES. 

4=s>7  (Oal.App.)  A  void  agreement  has  no 
standing  in  law  and  cannot  be  reformed. — 
Ainsworth  v.  MorriU,  160  P.  1089. 
*=»I6  (Or.)  Equity  will  exercise  jurisdiction 
for  correction  or  reformation  of  a  written  in- 
strument on  ground  of  mutual  mistake. — Coates 
V.  Smith,  160  P.  517. 

iS=»28  (Or.)  Reformation  of  written  instrument 
on  ground  of  mutual  mistake  will  be  decreed  in 
eqnity  as  between  original  parties  or  thoee 
claiming  under  them  in  privity,  such  as  judg- 
ment creditors.— Coates  v.  Smith,  160  P.  617. 

n.  FROOEEDINGB  AND  BELIEF. 

4=936(1)  (Or.)  In  suit  to  reform  note  and  mort- 
gage against  mortgagors  and  trustee  in  bank- 
ruptcy of  one,  complaint  held  insufficient 
against  demurrer  as  not  stating  facts  sufficient 
to  constitute  cause  of  action.— Coates  v.  Smith. 
160  P.  517. 

®=>36(3)  (Or.)  In  a  suit  to  reform  a  deed  or 
written  contract  on  the  ground  of  mistake,  plain- 
tiff should  plead  the  particular  circumstances 
constituting  the  mistake.— Coates  v.  Smith,  160 
P.  517. 

^»44  (Or.)  Equity  will  receive  parol  testimony 
for  the  purpose  of  correcting  or  reforming  a 
written  instrument  on  ground  of  mntaal  mis- 
take.—Coates  V.  Smith,  160  P.  517. 

REFUNDING. 

See  Guardian  and  Ward,   4=>109;    Honidpal 
Corporations,  4=3528. 

REGISTERS  OF  DEEDS. 

4»3  (Kan.)  A  register  of  deeds  cannot  charge 
the  county  for  a  typewriter  purchased  for  Us 
office  without  the  sanction  of  the  county  com- 
missioners.— Hill  V.  Board  of  Com'rs  of  Re- 
public County    160  P.  987. 

A  register  of  deeds  cannot,  in  the  absence  of 
an  order  from  the  county  board  or  a  contract 
with  the  board,  recover  for  the  indexing  of 
several  thousand  chattel  mortgages  which  had 
accumulated  in  the  office  for  over  20  years. 
-Id. 

REHEARING.-. 

See  Appeal  and  Error,  «a>8S2,  684;  N«fw  TriaL 


1279 


IMDIBX-DIOEiSfr 


B«lM 


RELEASL 

See  Accord  and  Satia&ction;  OompromiBe  and 
Settlement ;    PaTment. 

Z.  REQ1TISITX8  AND  VAI.IDITT. 

<8=s>IS  (Waah.)  Notice  of  the  injured  party's 
mental  condition  when  a  release  is  procured 
from  him  is  imputed  to  the  party  securing  the 
release. — Roberts  v.  Pacific  Telephone  A  Tele- 
graph Co.,  160  P.  965. 

HZ.   PZJSADZNO,     EVXDBHOB,     TBXAXi. 
ANS  REVIEW. 

®:»S5  (Wash.)  Where  injured  employ^,  to  avoid 
his  release,  alleged  insanity,  he  had  the  burden 
of  showing  insanity,  rendering  him  incapable  of 
transacting  ordinary  business  during  the  time 
alleged.— Roberts  y.  Pacific  Telephone  A  Tele- 
graph Ck).,  160  P.  965. 

®=»57(2)  (Colo.)  In  an  action  for  personal  inju- 
ries, evidence  held  nqt  to  sustain  plaintiff's  bur- 
den of  showing  that  his  settlement  and  release 
were  without  Unding  effect — Arkansas  Valley 
Ry.  Light  &  Power  Co.  v.  Ebeling,  160  P.  1034. 
®=>59  (Wash.)  In  an  employe's  action  for  in- 
juries where,  to  kroid  hte  written  release,  he 
alleged  insanity  caused  by  the  accident,  an  in- 
struction as  to  burden  of  proving  insanity,  and 
presumption  of  continuance,  held  proper. — Rob- 
erts V.  Pacific  Telephone  A  Telegraph  Co.,  160 
P.  966. 

RELEVANCY. 

See  Bvidence,  4=>114. 

RELIGIOUS  SOCIETIES. 

4=9 1 6  (NeT.)  An  unincorporated  joss  house 
society  can  take  title  to  real  estate  in  Nevada, 
under  the  common-law  rule  that  land  may  be 
given  to  pious  uses  before  there  is  a  grantee 
competent  to  take.— Su  Lee  v.  Peck,  160  P.  18, 
Where  a  lot  was  given  to  a  joss  house  soci- 
ety in  consideration  that  Chinese  inhabitants 
would  locate  in  its  vicinity  and  of  the  society's 
improvement    of    the   lot,   the    donor    and   his 

grantee   are   estopped   to   assert  the   sodety'a 
icapacity  to  take  title.— Id. 

REMOVAL 

See  District  and  Prosecuting  Attorneys,  4=»2; 
Executors  and  Administrators,  4=»S7:  Home- 
stead, $s»162;    Municipal  Corporations,  9s> 

RENEWAL 

See  Landlord  and  Tenant,  QssSS. 

RENT. 

See  Landlord  and  Tenant,  •s>199^-2S2. 

REOPENING  CASL 

See  Trial,  «=368,  69. 

REPEAL 

See  Statutes,  «=>167. 

REPLEVIN. 

See  Appeal  and  Error,  4=393B ;  Tustlces  of  the 
Peace,  ^=>43,  44. 

TV.  PLEADING  AND  EVIDENCE. 

4=368  (Okl.)  It  is  not  error  to  allow  an  amend- 
ment in  replevin,  changing  allegations  of  abeo- 
lute  ownership  to  allegations  of  special  own- 
ership based  on  notes  and  chattel  mortgages, 
and  by  adding  a  count  for  conversion  and  pray- 
ing for  the  value  if  delivery  cannot  be  had. — 
Continental   Gin  Co.  v.  Pnnnell,  160  P.  598. 


VZ.  XmAZ^  JiroOMBNT,  EWFOBQg- 

KfiNT  OF  XDDOXCENT.  AND 

BEVZEW. 

4=»9I  (Okl.)  An  instruction  that  if  the  plain- 
tiff was  the  owner  of  property,  describing  it,  he 
was  entitled  to  recover,  and  if  defendant  took 
the  property  under  instructions  from  a  third 
person  who  was  the  owner,  the  verdict  should 
be  for  defendant,  was  not  error,  notwithstand- 
ing mistake  in  description  of  property.— Simp- 
son v.  Mauldin,  160  P.  481. 
4=3 1 06  (Colo.)  In  replevin,  the  measure  of 
damages,  in  the  absence  of  specific  recovery, 
is  the  value  of  the  thing  sought  to  be  recov- 
ered.—Walker  V.  MacMiUan,  160  P.  1062. 

VZZ.  IXABZZJTZE8  ON  BONDS  AND 
UNDEBTAKZNOS. 

4s>l24(l)  (Kan.)  A  redelivery  bond  in  the  ordi- 
nary form,  by  two  defendants  in  replevin,  with 
no  other  signer,  binds  each  to  perform  any 
judgment  against  either  or  both  of  tiiem. — Ken- 
dall V.  Black,  160  P.  1015. 

REPLY. 

See  Pleading,  «s»166. 

REPUGNANCY. 

See  Criminal  Law,  -4=s942;  Deeds,  4=»97; 
Trial,  «=9l43,  388:   Witnesses.  «s>382.  392. 

REQUESTS. 

See  Estoppel,  4=>81. 

RESCISSION. 

See  Cancellation  of  Inatmments;  Contracts, 
«=3274;  Sales,  «=»124;  Vendor  and  Purchas- 
er, «=»117,  122. 

RESERVATIONS. 

See  Deeds,  «=>14S. 

RESIDENCE. 

See  DomicOe;   Elections,  «=>78;    Venue,  4» 

RES  JUDICATA. 

See  Judgment,  4=>5T0-715. 

RETURN. 

See  Evidence,  4=»158:  Intoxicating  Liquors, 
4=9249;    Process,  4s»149. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Certiorari;    Criminal  Law,  «=»1134-1179. 

REVIVAL 

See  Abatement  and  Revival. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  4=3&-49. 

RISKS. 

See  Insurance,  4=>44S;  Master  and  Servant, 
4=3>203-222,    288,    296. 

ROADS. 

See  Hi^ways. 

RULES. 

See  Master  and  Servant,  4=5>144,  243. 
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SAFE  PLACE  TO  WMK. 

See  Master  and  Servant,  «»101-113. 

SALES. 

See  Assignments  for  Benefit  of  Creditors,  ^ss 
176;  Chattel  Mortgages,  <S=9261-2e3'  Corpo- 
rations, ^=>116:  Evadence,  ^=>442,  445 ; 
Execution,  @=>222:  Executors  and  Adminis- 
trators, <S=>337-358;  Exemptions,  «=»88; 
Guardian  an*  Ward,  «=)105,  109 ;  Intoxicat- 
ing Liquors;  Logs  and  Logging:  Municipal 
Corporations,  «»921;  Public  Lends,  «=» 
168%^;  Subrogation;  Trial,  <8=»296;  Vendor 
and  Purchaser. 

I.  RCgTOglTEa  Amp  VALOarBY  99 

GonmAOx. 

<ls>38<4)  (CHd.)  Bepresentations  by  «  sewing 
machine  agent  to  purchaser  that  an  order  con- 
tained certain  aereementa  which  were  not  in- 
cloded  therein,  thon^  the  cause  moving  tibe 
purchaser  to  sign  the  contract,  do  not  constitute 
fraud  in  its  procurement. — White  Sewing  Mach. 
Co.  V.  McCarty  Furniture  Co.,  160  P.  495. 

in.  HODIFIOATIOH  OR  BESOISHOK 
OF  CONTRACT. 

(C)   R«(«lulon    by    »mr*r. 

<S=9l24  (Gal.)  Under  facts,  held  a  buyer,  who 
had,  nt  tne  seller's  instance,  transferred  some  of 
the  articles,  could  not  maintain  suit  for  rescis- 
sion, for  fraud,  without  restoration  of  the  ar- 
ticles ;  the  transferee  not  being  made  a  party. 
— Lupton  T.  Domestic  UtilitvM  Mfg.  Co.,  160  P. 
241. 

IV.  PERFORXiAdrex  ttr  cohtraot. 

(O  DelBvery  itntl  Aooeptunce  of  Go0ds. 

®=»I82(4)  (Colo.)  Wherfe  evidence  as  to  a  srfe 
was  undisputed,  and  plaintiff  testified'  that  the 
goods  were  not  returned,  but  defendant  offered 
a  letter  which  recited  that  they  had  been  re- 
turned, the  question  of  return  was  for  the 
jury.— Records  v.  Eaves,  160'  P.  1126; 

▼.  OPERATlOir  AND  EFFECT. 
(A)  Tranater  of  Title  mm  Betwe«»  Parties. 

^=>I99  (Gal.App.)  Loss  of  elevator  machfai- 
ery,  which,  after  defendant  contracted  to  sell 
it  for  $1,  receipting  therefor,  plaintiff  took 
possession  of,  removing  it  to  its  shops-,  \trbere 
it  was  destroyed  by  fire  and  earthquake,  held 
upon  plaintiff,  thoagh  he  intended  to  use  parts 
in  elevator  in  defendant's  new  building. — Bryan 
Elevator  Co.  v.  Law,  160  P.  174. 

VI.  WARRAiraiES. 

4s»274  (Wash.)  The  implied  warranty  of  the 
wholesomeness  of  food  placed  on  Ale,  where 
it  exists,  arises  as  an  implication  of  the  com- 
mon law. — Flessher  v.  Carsteus  Packing  Co., 
160  P.  14. 

On  a  retail  sale  of  food  selected  by  dealer 
directly  to  consumer  for  immediate  consump- 
tion, the  law  implies  a  warranty  of  wholesome- 
ness, especially  where  dealer  also  manufactures' 
or  prepares  the  food. — Li. 
<8=>288(6)  (Okl.)  Payments  by  a  purchaser  of 
part  of  the  price  after  discovery  that  the  gooda 
were  not  of  the  kind  or  quality  purchased,  sale 
of  a  part  of  the  goods,  and  execution  of  a  note 
for  balance  of  price  waived  the  defense  of  fraud. 
— Ifarka  V.  Stein,  lOQ  P.  818. 

VII.  REMEDIES    OF    SEI.£ER. 
(B)  Actions  fo«  Price  or  Value. 

«=>359(1)  (Okl.)  In  an  action  for  the  price  of 
four  head  of  cattle,  evidence  held  to  support  a 
verdict  for  plaintiff.-^Earley  v.  Johnson,  160  P. 
482. 

^=>365  (Utah)  In  aetion  upon  account  for  goods 
sold  and  delivered,  findings  that  on  a  date  nam- 


ed defendant  was  ttHAlOei  ttr  plalntifb  on  an 
open  account  In  a  certain  sum,  with  legal  in- 
terest from  that  date,  entitled  plaintiff  to  jndc- 
ment  for  both  interest  and  costs.— Hirah  t. 
Ogden  Furniture  &  Carpet  Co..  160  P.  283. 

(F)  Actions  for  Damaces. 

<Ss>383  (Wash.)  Evidence  held  to  justify  the 
jury  in  finding  a  waiver  of  legal  tender  of  the 
price  by  a  fonyer  of  grain.— Wallace  v.  Babcodk, 
160  P.  1041.  ^^ 

vxn.  MMMxanEa  or  xnrysB. 

(A)  Reeerrerr  of  Price. 

^bsSSO  (Cal.App.)  A-ction  by  seller  of  qoarrj 
mortgage  bonds  for  breach  of  sale  oontract, 
which  provided  for  part  payment  in  royalties 
after  foreclosure,  on  account  of  the  purchaser's 
breach  by  giving  a  prior  lien  and  refusing  to 
operate  the  quarry,  held  not  in  damages,  so  as 
to  require  finding  of  smount  thereof,  but  for 
pnrchase  price.— Grant  r.  Warren,  160  P.  847. 

XX.  ciowsx'noNAx  mAusm. 

4=346 i  (Wash.)  A  conditional  sale  contract, 
consisting  of  an  order  addressed  to  the  seller 
by  the  purchaser,  signed  by  the  purchaser  and 
by  the  seller,  and  filed  for  record  by  the  seller, 
is  vaUd  between  the  parties.— Sunel  v.  Riggs, 
160  P.  950. 

<^=477(1)  (Wash.)  Enforcement  of  forWtnre 
under  conditional  sale,  -  covering  antomobile. 
against  buyer  who  relied  on  sellei's  manager's 
offer  to  find  some  plan  for  disposing  of  tbe  car 
so  that  the  buyer  would  get  bis  money  out  of  it, 
held  uncoBSGionable.— Breaks  v.  Spokane  Auto 
Co.,  160  P.  281. 

<S=»479(2)  (Wash.)  The  seUer  of  goods  nnder 
a  conditional  sale  contract  may,  upon  default  in 
the  payments  as  provided  therein,  retake  tbe 
goods  at  any  time.— Sunel  v.  Riggs,  160  P.  950. 


SATISFACTION. 


See   Accord   and    Satirfactlon;    Chattel  Mort- 

fages,  €=>245;    Compromise  and  Settlement; 
'ayment. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Mechanics'  lieAs,  «=»22d;   Quo  Warranto^ 

€=»40. 

X.  PRIVATE    aOBOOt.8    AHD   AOADX- 
KtSSc 

<es>4  (Kan.)  Gen.  St  1909,  f.  7736,  relating  to 
truancy,  does  not  prescribe  the  courses  of 
stndy  in  private^  denominatioBal,  or  parochial 
schools,  nor  concern  itself  with  them  except  to 
require  that  they  be  taught  by  competent  ia- 
stmctors.— State  v.  Will,  160  P.  1026. 

II.  ptnsx.ic  SCROOPS. 

(B)  Creation,    ANeratloa,   mtscence,    an« 
DIsmrttrtfoAr  of  IMstrieta. 

«»42(2)  (Kan.)  In  a  petition  for  election  to 
vote  on  establishing  rural  high  school  under 
Laws  1915,  c.  311,  a  recital  that  proposed 
school  was  to  be  located  "within  or  close  to  the 
village  of  R"  is  not  so  indefinite  as  to  inval- 
idate tbe  organization  or  bonds  issued  pursu- 
ant to  tbe  vote.— Rantoul  Rural  High  School 
Diet.  No.  2,  Franklin  County,  v.  Davis,  100  P. 
1008. 

«=>42(2)  (Kan.)  Rural  high  school  districts 
created"  under  Laws  1916,  c.  311,  are  not  with- 
in Barnes  High  School  Law,  and  are  not  en- 
titled to  share  in  the  fund  from  a  levy  under 
that  law.— Fisher  y.  Beck,  160  P.  1012. 
€e942(2)  (Or.)  Order  calling  election  on  ques- 
tion whether  school  district  be  annexed  to 
high  school  district  is  void  if  district  boundary 
board  bad  no  information  as  to  number  of  vot- 
ers in  school  district,  except  statements  in 
pHltioH  ^  r*m^t,»^^^^^J»^^^^pt. 
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vpaled  the  petition  did  not  contain  nameii  of 
the  necessary  one-third.— (State  y.  Evans,  ICO 
P.  140. 

Under  L.  O.  I>.  f  4194.  election  on  question 
whether  a  school  district  be  annexed  to  a  union 
high  school  dietrict  was  void,  and  the  attempt- 
ed annexation  came  to  naught,  unless  the  peti- 
tion from  the  Rchool  district  was  signed  by  not 
less  than  one-third  the  legal  voters.— Id. 

(B)  Dlatrtot    Debt,    Beenrltleat    and    Taxa- 
tion. 

^=»97(4)  (Kan.)  The  authority  of  county  com- 
missioners to  call  an  election  to  vote  bonds  for 
a  county  high  school  is  governed  by  Gen.  St. 
1909,  Si  7784-7789,  and  not  by  section  2078, 
conferring  power  to  determine  necessity  for 
county  buildings  and  to  call  an  election  to  vote 
bonds  therefor. — Board  of  Com'rs  of  Greeley 
County  V.  Davis,  160  P.  581. 

Under  Gen.  St  1909,  §§  7802,  7803,  a  peti- 
tion of  25  per  cent,  of  the  legal  voters  of  ^ 
county  for  an  election  on  a  proposed  bond  is- 
sue to  build  a  county  high  school  is  a  condi- 
tion precedent  to  the  calling  of  such  an  elec- 
tion.— Id. 

9s»l  10  (Kan.)  Bnral  high  school  districts 
created  under  Laws  1916,  c.  311,  are  not  with- 
in Barnes  High  School  Law,  and  are  not  en- 
titled to  share  in  the  fund  from  a  levy  under 
that  law.— Fisher  v.  Beck,  160  P.  1012. 

(G)  TeaehevB. 
^=s>l30  (CaLApp.)  Preliminary  elementary 
school  certificate  authorizing  holder  to  do  prac- 
tice and  cadet  teaching  without  salary  in  ele- 
mentary schools  of  county,  as  referred  to  in 
Pol.  Code,  {  1775,  subd.  1  (c),  and  section  1771, 
subd.  3  (c),  held  a  teachers  certificate  wilhin 
section  1565,  requiring  fee  of  $2  from  appli- 
cant.—Blanchard  V.  Keppel,  160  P.  690. 
«=»I35(3)  (Cal.)  Where  a  city  school  superin- 
tendent was  appointed  under  mistaken  view  of 
the  law  for  a  year's  probationary  period,  but 
claimed  a  four-year  tenure  under  Pol.  Code,  S 
1792,  subd.  2,  the  contract,  having  been  made  by 
the  board  of  education  under  misapprehension, 
was  void  for  reasons  of  public  pMicy.— Arm- 
strong V.  Board  of  Education  of  City  of  Vallejo, 
ICO  P.  414. 

(H)    Pnplls,   and  Oondnet   and    DIactpItne 
of  Schoola. 

«=>I60  (Kan.)  A  parent  who  takes  his  child 
out  of  the  public  school  and  sends  it  regularly 
to  a  private,  denominational,  or  parochial 
school  for  such  period  as  it  is  in  session  is  not 
subject  to  penalties  of  the  truancy  law.— State 
v.  Will,  160  P.  1025. 

9=>I6I  (E^an.)  A  child  who  attends  a  private, 
denominational,  or  parochial  school  is  not  a 
truant.— State  v.  WiU,  160  P.  1025. 

SEARCH. 

See  Intoxicating  Iiiqnors,  ^S9249. 

SECONDARY  EVIDENCE. 

See   Evidence,   €=3158-186. 

SECURITY. 

See  Appeal  and  Error,  «=>475. 

SEIZURE 

See  Intoxicating  Liquors,  €=»249. 

SELF-DEFENSE. 

See  Homicide,  <8=3ll2,  193,  300. 


SELF-SERVING  DECLARATIONS. 

See  Evidence,  4s>271. 

SENTENCE. 

See  Criminal  Law,  ®=»995. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  ®=>131-138. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

See  Appeal  and  Error,  €=>565;  Process,  4s>66- 
149. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCUIM. 

See  Damages,  4s>45;    Landlord  and  Tenant, 
«=>223;   lilmitation  of  Actions,  iS=»21. 

I.  XATDRE  AND  OBOUinDfl  OF 
REMEDY. 

«=s>6  (Or.)  "Recoupment"  is  the  keeping 
back  or  stoppinf^  something  which  is  due,  and, 
under  the  principles  of  the  common  law,  re- 
coupment could  be  invoked  when  defendant 
sustained  damages  from  plaintiff's  nonperform- 
ance of  the  contract  sued  on. — Caples  v.  Mor- 
gan, 164  P.  1164. 

SETTLEMENT. 


See  Account  Stated;  Compromise  and  Settle- 
ment; Executors  and  Administrators,  9s> 
481,  609;  Payment. 

SEWERS. 

See  Drains;    Municipal  Corporations,  ^s>270. 

SHERIFFS  AND  CONSTABLES. 

ni.   POWERS.  DUTIES,  AND  XX&BIX.I. 

TIES. 

4s»ll3(l)  (Okl.)  An  officer  who  wrongfully 
levies  attachment  on  and  sells  the  separate 
property  of  a  wife  in  an  action  against  her  hus- 
band is  guilty  of  conversion  and  liable  in  dam- 
ages.—Sale  V.  Shipp,  160  P.  502. 
€=>  1 29  (Okl.)  An  action  for  conversion  will  not 
lie  for  the  sale  of  exempt  property  by  an  of- 
ficer, unless  the  property  is  claimed  as  exempt 
and  notice  of  the  claim  is  given  to  the  officer 
in  a  reasonable  time.— Sale  v.  Shipp,  160  P. 
502. 

9=9138(2)  (Okl.)  In  an  action  against  a  sher- 
iff for  levy,  on  the  property  of  a  wife,  of  an  at- 
tachment against  her  husband,  it  is  not  error  to 
permit  proof  that  the  sheriff  required  plaintiff 
to  indemnify  him  against  loss  and  afterwards 
sold  the  property.— Sale  v.  Shipp,  160  P.  502. 
^139(4)  (Okl.)  Where  an  officer  broke  into 
plaintiff's  house  in  her  absence,  and  under  at- 
tachment against  her  husband  removed  every- 
thing, including  all  furniture  and  household  sup- 
plies, personal  wearing  apparel  of  plaintiff  and 
family,  all  of  plaintiff's  separate  property,  and 
all  the  chickens  on  the  place,  an  award  of  ex- 
emplary damages  was  proper. — Sale  v.  Shipp, 
160  P.  502. 

SHIPPING. 

See  Wharves. 

SIDEWALKS. 

See  Municipal  Corporations,  4=s>790-822. 
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SIGNALS. 

See  Master  and  Servant,  ®s»18S. 

SIGNATURES. 

See  Wills,  «=>111;   Witnesses,  <$=>164. 

SILENCE. 

See  Evidence,  <S=>220. 

SITUS. 

See  Taxation,  <S=>276. 

SLANDER. 

See  Libel  and  Slander. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  ^a»362. 

SPECIFICATIONS. 

See  Municipal  Corporations,  $s»314. 

SPECIFIC  PERFORMANCE. 

n.   CONTRACTS  ENFOBCEABX.E. 

^a32(l)  (Cal.App.)  Where  defendant  in  suit 
for  specific  performance  would  not  be  entitled 
to  have  the  contract  reformed  and  enforced 
against  plaintiffs,  it  cannot  be  reformed  and 
enforced  bv  them  against  him.— Ainsworth  v. 
Morrill,   160  P.  1089. 

<8=>32(3)  (Cal.)  Fact  that  wife,  whose  husband 
contracted  to  exchange  her  land,  could  sue  or 
be  sued  as  undisclosed  principal,  though  she 
had  not  herself  signed,  was  sufficient  to  give 
mutuality  of  obligation  essential  to  entitle  oth- 
er party  to  specific  performance  against  wife. — 
Schader  v.  White,  160  P.  567. 
®=>49(2)  (Cal.)  In  relation  to  specific  perform- 
ance, adequacy  of  price  does  not  mean  equality 
of  price;  equity  will  find  adequacy  or  inade- 
quacy of  consideration  after  considering  all  the 
circiimetances  in  each  case. — Schader  v.  White, 
160  P.  557. 

Where  purchaser  contracted  to  give  value  of 
but  ?11,500  for  property  worth  ¥12,500  above 
mortgage  for  $1,500,  there  was  no  inadequacy 
of  consideration  justifying  refusal  of  specific 
performance.— Id. 

SPEEDY  TRIAL 

See  Criminal  Law,  ^=9105. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STATE  BOARD  OF  EQUALIZATION. 

See  Taxation,  <®=»466,  493. 

STATE  BOARD  OF  TAX  COMMIS- 
SIONERS. 

See  Taxation,  <3s>390. 

STATE  COURTS. 

See  Indians,  ®=>27. 

STATES. 

See  Public  Lands,  €=:»1B8^;  Taxation,  «=>181, 
193,  195,  218,  386. 


STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

Se«  Limitation  of  Acti<»is, 

STATUTES. 

For  statutes  relating  to  particolar  subjects,  see 
the  various  specific  topics. 

X.  BNAOTMKrT,  BEOOTSTOES.  ABB 
TAriOfTT  IK  GBHBBAI.. 

^»64<5)  (Or.)  A  provision  in  a  city  charter  f«r 
personal  liability  on  an  assessment  for  ma- 
nicipal  improvements,  if  invalid,  does  not  vi- 
tiate the  charter  in  other  respects. — Parker  v. 
City  of  Hood  River,  160  P.  1158. 

tZ.  GENBBAI.  ABB   SPEGIAX.  OB  JM- 
CAX.    ZJIWB. 

«cs>95(l)  (KanO  Laws  1906,  c.  276,  amending 
Laws  1885,  c.  132,  relating  to  situs  of  property 
of  mutual  fire  insurance  companies,  is  not 
violative  of  Const,  art.  2,  S  17,  forbidding  spe- 
cial legislation. — Freedom  Tp.  of  Republic 
County  V.  Douglas,  160  P.  1147. 

m.  SUBJECTS  ANB  TITI.ES  OF  ACT& 

<S=»l2t(l)  (KanJ  The  Otle  to  Laws  1906,  c. 
276,  amending  Laws  1885  c.  132,  relating  to 
situs  of  property  of  mutual  fire  insurance  com- 
panies for  taxation,  is  broad  enough  to  cover 
the  provisions  of  the  act,  and  does  not  violate 
Const  art  2,  $  16.— Freedom  Tp.  of  Republic 
County  V.  Douglas,  160  P.  1147! 

V.  BEFEAL,    StrSPEirSIOH.    EXFIBA- 
TION.   ABD   BEVIVAX.. 

«=3l67(l)  (Mont.)  Laws  1909,  e.  147.  being  a 
complete  code  of  laws  on  control  and  disposition 
of  state  lands,  revises  the  whole  subject-matter 
of  earlier  statutes,  and  repeals  all  arts  and 
parts  of  acts  in  conflict  with  it,  superseding  all 
prior  and  existing  statutes  upon  the  same  sub- 
ject—State V.  Miller,  160  P.  513. 

VI.   COMSTBUCTIOir  ABB  OPEBA- 
TIOB. 

(A)  Oeneral  Rules  of  Comntraction. 

<S=>225i/2  (Kan.)  Failnre  to  follow  the  proce- 
dure prescribed  by  a  series  of  statutes  dealing 
with  a  particular  subject  cannot  be  remedied  by 
general  statutes  not  pertaining  to  that  particu- 
lar subject. — Board  of  Com'rs  of  Greeley  Coun- 
ty V.  Davis,  160  P.  581. 

<S=>226  (Utah)  Where  Comp.  Laws  1907.  5 
3301,  touching  time  for  appeal,  was  taken  from 
the  California  Code,  a  California  case  constru- 
ing the  section  is  decisive  of  a  question  under 
the  statute.— Lukich  v.  Utah  Const.  Co.,  160  P. 
270. 

(O  Time  of  T»ktnar  BCeet. 

«=>248  (N.M.)  Const,  art  4,  I  23,  merely  lim- 
its right  of  Legislature  to  provide  shorter  period 
than  90  days  within  which  laws  shall  become 
effective,  and  provision  of  Laws  1915,  c.  57,  re- 
lating to  depositories  of  county  funds,  that  the 
act  shall  go  into  effect  January  1, 1917,  is  valid. 
—State  V.  Montoya,  160  P.  8W. 
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STATUTES  CONSTRUED. 


mUlTBD  STATES. 

CONSTITUTION. 

Amend.  14,  |  1 516 

Art.  1,  M  2,  9 615 

STATUTES  AT  LARGE. 

1894,  Aug.  18,  ch.  301,  28 
Stat  872 775 

1898,  June  28,  cb.  517,  30 
Stat.  495 917 

1898,  July  1,  ch.  541,  SI 
16,  6Tc,  d,  30  Stat.  550, 
564    ..!.. 858 

1902,  July  1,  ch.  1375,  32 
Stat  716 917 

1908,  Jan.  21,  ch.  195,  32 
Stat  774 917 

1906,  April    26,   ch.   1876, 

34  Stat.  137 917 

1906,  April  26,  ch.  1876,  i 

19,  34  Stat  144 319 

1908,  April  22,  ch.  149,  35 

Stat  65 429,  054,  736 

1908,  May  27,  ch.  199,  35 

Stat  312 605 

1008,  May  27,  ch.  199,  §  4, 

35  Stat  312 85,  505 

REVISED  STATUTES. 

§  905   923 

I  5198    455,  920 

$  5219    225,  469 

COMPILED    STATUTES 
1913. 

$  1519   923 

I  4647   1052 

l§  8605-8650    429 

§1  8657-8065 429,  654,  736 

§1  9600,    9651 858 

j  9759    455,  920 

I  9784    225,  460 


OAUFORNIA. 


CONSTITUTION, 

Art.  4.  §  25% 

Art.  ■ 
Art. 

Art.  11 

Art.  13, 


167 


6;  }  4M, 850,  1098 

11,  §7%fc  ■ub8ec4...  702 
",  I  11. 


Art.  13,  t  14. 
Art.  20,  f  15. 


167 
....  225 
225,  231 
. ...  180 


CIVIL  CODE, 

47,  subsec.  3 233 

136,  138,  214,  246 695 

'468   R28 

858  073 

1242   1089 

1313   082 

|§  1504,  1531 231 

1624,  subsec.  5 1069 

1624,  subsec.  6 175 

1659   578 

1698  231 

1917   397 

1970    159,  415 

2275   670 

2309   175 

2794,  subsec.  3 1084 

3287   S97 

3302   855 


CODE  OF  CIVIL  PROCE- 
DURE. 

170  545 

318  674 

321  841 

322  574,  841 

323  574,  841 

323,  subsec.  3 841 

325  574,  841 

386  855 

387  1096 

396  834 

544  855 

583  844 

§  942-945 1066,  1075 

i  946,  948 1066 

949  1075 

954  1066 

963  858 

963.  Amended  by  Laws 

1915,  p.  209 545 

1022,  subsec.  5 845 

g  1027,  1034 687 

1183  180,  862 

1187  180 

1192 246 

1200.  Repealed  by  Laws 

1911,  p.  1319 246 

1249  1098 

S  1312-1.318  ; 1078 

I  1350a,  1.365 553 

I  1465,  1466 556 

I  1658-1660  1078 

1664  237.  548 

1716  1078 

1832  159 

1940  862 

§  1958,  1960 159 

1963,  Bubsec.  32 239,  576 

PENAL  CODE. 

J  22  600 

|§  113,  114 233 

I  182,  Bubsec.  6 840 

$400  868 

I  028f  167 

§1  508,  800.  951,  954,  971, 

1070  697 

${  1191,  1202 089 

I  1247  .' 1000 

POLITICAL  CODE. 

i  1188  245 

I  1565  COO 

I  1771,  Bubsec.  3c 690 

i  1775,  subsec.  Ic 690 

I  1792,  subsec.  2 414 

I  3731   674 

if  4013,  4017,  4018 702 

CITY  CHARTERS. 

San  Bernardino.  Laws 
1913,  p.  1652  et  seg....  702 

San  Bernardino.  Laws 
1913,  p.  1652  et  seq. 
Amended  by  Laws  1916, 
p.   1727 702 

San  Bernardino,  art.  2,  §§ 
1,  2.  Laws  1913,  p. 
1656   702 

San  Bernardino,  arts.  4,  6. 
Laws  1913,  pp.  1657, 
1660   702 

.      LAWS. 

1907,  p.  666 657 

1911,  p.  282 660 


1911,  p.  426 167 

1911,  p.  566,  J  32 231 

1911,  p.   796 565,  660 

1911,  p.  796,  §1 415 

1911,  p.    910 600 

1911,  p.  1319 246 

1911  (Ex.  Sess.)  p.  35,  {  31  228 
19tl  (Ex.  Sess.)  p.  36,  $  36  828 

leus.  p.  84 228 

WUi,  I,.  283,  i  12 150 

191..;,  p.  283,  $  12a 857 

19i:i.  p.  1390,  §  5,  subsecs. 

2.    S 245 

19  Kf,   ij.  1652  et  seq 702 

1913.  p.      1662      et      seq. 

Amonded  by  LawB  1915, 

p.  1727 702 

1913,  p.  1656.  art  2,  gj  1, 

2    702 

1913,  pp.  1657,  1660.  arts. 

4,    6 702 

1915,  p.  112 167 

1915,  p.   209. ... . . 545,  858 

1915,  p.  589 167 

1915,  p.  1102,  g  28 SS4 

1915,  p.  1727 702 


OOXOBADO. 

CONSTITUTION. 


Art.  6.  «  39 

Art  6.  g  30 

Art  14,  g  15.... 
Art  19,  g  1 


,.10.^2 

.1033 

..1038 

,.1032 


CODE  OP  CIVIL  PROCE- 
DURE. 


237 
469 


196 
189 


MILLS'  ANNOTATED 
STATUTES  1912. 

gg  5127,    5128 1035 

REVISED   STATUTES  1908. 
g  2838.    Amended  by  Laws 

1909,  ch.  167,  f  6 1038 

S  7253   1030 


LAWS. 
1907,  p.  384,  g  1... 
1909,  p.  390,  g  5. . 
1911,  p.  174,  g  9. . . 


.1060 
.1038 
.1060 


IDAHO. 

CONSTITUTION. 
Art  7,   g   12 1100 

POLITICAL  CODE  1901. 
g  2342   1112 

REVISED  CODES. 

i  8S2   256 

I  882,  subsec.  6 256 

g  896.    Amended  by  Laws 

1911,  ch.  60 260 

g  2238.    Amended  by  Laws 

1015,  ch.  97 1112 

I  2238f,  subsecs.  16,  16. . .  262 

I  2353,  subsec.  3 1112 

}  2353,  subsec.  4.    Amend- 
ed by  Laws  1911,  ch.  80.. 1112 
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LAWS. 

1911,  ch.  60 260 

1911,  ch.  80 1112 

1911,  ch.  170 941 

1913,  ch.  58,  §  99 256 

1913,  ch:  61 ,  If  66;  86. . .  .1106 
1913,  ch.  61,  i§  33,  34,  63a  751 

1913,  ch.  153,  8  901 256 

1913,  ch.  155,  I  900 256 

1915,  ch.  97 262,  1112 


KAHSAS. 

CONSTITUTION. 

Bfll  of  Rights,  !  10 223 

Art.  2,  li  16,  17 1147 

CODE  OF  CIVIIi  PROCE- 
DURE. 

I  110   987 

122   1019 

260  ....1144 

285   993 

308   221 

498   , 1144 

556  214 

662   1006 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

66   223 

§  110,    293 795 

GENERAL  STATUTES  1905. 
§  5577  1006 

GENERAL  STATUTES  1909. 

§§  658,  659 995 

§  1559  1024 

I  2078  581 

i   2163 980 

§  2254  1014 

8  2711-2718  223 

§  3490,  3522,  3587 990 

3654  214 

4220  1147 

4624  795 

5243  et  seq 1138 

«  5315  1138 

5373  208 

5379  1138 

570.S  987 

5715  1019 

5860  1144 

5879  993 

5902  221 

6093  1144 

6161  214 

§  6257  1006 

S  6640  223 

"  6686  795 

fS  6837-6845  1027 

6867  793 

7736  1023 

7736  et  seq 1025 

7784-7789,  7802,  7808..  581 
89229  971 


LAWS. 

1885,  ch.  132.   Amended 
by  Laws  1908,  ch.- 276.  .1147 

1887,  ch.  215. 1014 

1893,  ch.  109 1144 

1905,  ch.  101 217 

1905,  ch.  276 1147 

1905,  eh.  397. 1012 

1909,  ch.  183,  {  1 ...1006 

1911,  ch.  218 221 

ISll.  ch.  218.   Amended 
by  Laws  1913,  ch.  216.. 

083,  1021 


1911,  ch.  218,  §  9.  Amend- 
ed by  Laws  1913,  ch. 
216   1017 

1911,  ch.  218,  f  9b '.  .1011 

1911,  ch.  218,  S  22. 
Amended  by  Laws  1913, 
ch.  216,  S6 1021 

1911,  ch.  218,  §S  29,  32,  36  221 

1911,  ch;'238,  i  20..::::,  3i6 

1913,  ch.  64,  §  2....;...  1141 

1913,  ch.  71.; ;.  207 

1913,  ch.  124,  J  7 217 

1913,  ch.  216.. 983,  1017,  1021 

1913,  ch.  216,  {  6 1021 

1915,  ch.  811. 1008,  1012 


ICOXTAKA. 

CONSTITUTION. 

Art.  3,  §  2;:.:..;: bis 

Art.  10,  I  5 515 

Art.  12,  I  6 515 

REVISED    CODES. 

5f  1068,  2692-2714 515 

~i  4539,  5373 820 

5422 513 

if  9203,    9204 348 

9415   655 

9486   346 

9548  655 

LAWS. 

1909,  ch.  147 613 

1009,  ch.  147,   il  38,  41. 

43,  45,  48 513 

1911,  ch.  122 346 

1911,  ch.  122,  i§  3,  6,  14. .  846 
1918,  ch.  79,  {  2 656 


NEVADA. 

CONSTITUTION. 
Art.  6,  {  8 786 

REVISED  LAWS. 

gg  2221,    2224 786 

§  2227.    Amended  by  Laws 

1907,  ch.  90 786 

5081 775 

5714  786 

P  6416-6418    23 

I  7260.    Amended  by  Laws 
1015,  oh.   157 23 

LAWS. 

1861,  ch.  33,  g  22.    Amend- 
ed by  Laws  1915,  ch.  28, 

§   1 22 

1881,  ch.  15 786 

1915,  ch.  28,  SI 22,  253 

1915,  ch.  157 23 

1915,  eh.  158 811 

1915,  ch.  178,  gg  3,  6,  8-11  772 


HEW  MEXICO. 

CONSTITUTION. 
Art.  4,  I  23 869 

CODE  1915. 
S  4490 849 

..    .     LAWS. 

1915,  ch.  BT 359 

1915,  ch.  77.... 349 


09XAH0MA. 

CONSTITUTION. 

Art  2,  g  21 939 

Art.  5,  j  50 460 

Art.  7,  1  1 500 

Art.  7,  g  12 48,68.  591 

Art  9,  g  30 601 

Art  10.  i  6 400 

Art  12,  $1  1,2 60* 

Art  23,  §  6 738 

COMPILED  LAWS  1909. 

S  4408  317 

S  4416  48 

REVISED  LAWS  1910. 

gg  828-830   328 

gf  903,  905 4S 

g  941   024 

i  964   480 

g  986  622 

Sg  993,   994 46 

g  1005    82,  920 

S  1143   496 

I  1297   488 

g  1816    68,  594 

'  2260   8K 

2405,2406 36 

2678  34 

2793   1129 

2976   468 

3038 890 

3617    895 

3806  60 

3881   617 

4113 713 

4657   ► 622 

4673   621 

4696    458,  903 

4730   88 

4759   713 

4709   82 

4791   614 

4814  914 

4877  586 

g  4989,  4991,  4003 712 

4994    819,  712 

ig  5057,    6075 590 

5166  896 

g  5235-5278  610 

5230  88 

5242  67 

5317  610,  028 

5958  ; 039 

5991  33 

6005  614.  024 

6864  505 

7818  727,  006 

7440 906 

IS  8417,  8418i  8427 1116 

LAWS. 

1806,  ch.  1.  Amended  by 
Laws  1001,  Ch.  1 505 

1901,  ch.  1 505 

1901,  ch.  1.  Amended  by 
Laws  1905,  Ch.  12 605 

1905,  ch.  12 • 505 

1910,  ch.  16,  gg  7,  9. 
Amended  by  Laws  1911, 

ch.    89 469 

1010,  ch.  4<r. 504 

1911,  Ch.  SO. :  469 

1913,  ch.  219,  art.  e;  120..  1124 
1915,  ch.  117,  S  1.  ..•••.•..  .  109 


OtBEGOW. 

CONSTITUTION. 

Art  II,  i  ^i^GaogliewT 
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INDBX-DI6EST 


StrlUac  Out 


LORD'S  OROOON  LAWS. 

iS  8,  14,  16 144 

65,  Bub8ec.4 1167 

55,  BUbsec.  6 144 

56,  subsec.  2 144 

57   , 144 

59  540 

60 144 

103   640 

IS  363,366 140 

■  380    132 

488   1168 

541   124 

550 1151 

550.    Amended  by  Laws 

1913,  p.  617,  J  1 124 

550,  subsec.  4 1150 

564   1150 

705,  712,  782 583 

798,  subsec.  5 803 

799,  Bubsee.   26 373 

808   1154 

876   124 

937   532 

I  1092   124 

I  1319   801 

i  i  1435-1460   595 

',  1448,  BubeecO 382 

1499  595 

1540   534 

1956   126 

1962   382 

2103   595 

2370   634 

i  2902,    2903 582 

2991   1166 

3245  et  seq 1158 

4104  140 

'  4938.  Amended  by  Laws 

1913,  p.  506 638 

g  5642  695 

i  5S85,  5892 1160 

5953,  subsec.  8 1160 

6023  1160 

7050  1.32 

7109  517 

7416,  7417,  7419 136 

OITT  CHARTER. 
Salem,  J  62 1152 

LAWa 

1885,  p.  45,  U  1,  2,  8. . . .  696 

1913,  p.  8 807 

1913.  p.  605. 638 


{  988  950 

1918,  p.  676 532 

1913,  p.  617,  8  1 124 

1915,  pp.  151,  154,  155,  {{ 
5,  7,  0 634 


UTAH. 

REVISED   STATin^BS  1898. 
i  3179    1188 

COMPILED  LAWS  1907. 

I  135  1185 

1  282x7.   Amended   by 
Laws  1909,  eh.  41 280 

I  511,  subset  3 765 

538 Ill 

812  et  seq. 815 

912  816 

2063x  872 

§1  2445x7,  2445x8 Ill 

II  2876,  2898 1192 

I  2927.  Amended  by  Laws 

1911,  ch.  68 441 

2964  1188 

3197  1188 

3283  ; 1185 

3301  270 

i  3347,  3487 283 

3868  441 

i  4577,  4679 764 

5  4580  764,  765 

|g  4988,  6007 1181 

LAWS. 

1909,  ch.  41 280 

1906,  ch.  113,  }  4,  subsec. 

2 117 

1911,  ch,  68 441 

1911,  ch.  94 1186 

1911,  ch.  106,  a  63,  60. . .  815 

WAsqnroTON. 

CONSTITUTION. 

Art.  1,  §  16 299 

Art.  4,  I  6 757 

Art.  16    310 

REMINGTON  &  BALLIN- 
QER'S  CODE. 

1  162  946 

i  391  307 


{  1161 1 

i  1211  4,  1042 

i  1366  1042 

gS  1730,  2290 298 

11  3418,  3446 1046 

§  3512  11 

ig  3679,  3687 309 

Ig  4842,  4843 757 

I  5289  1056 

M  5915-«917  435 

I  5953  966 

gi  6744.  6769 310 

ig  8005.  8311 200 

REHrNGTON'S  CODE  1915. 

1230   954 

g  2424,  2425 1051 

3394   1053 

4829   760 

63,33  1062 

6721  1048 

S  6844 1052 

LAWS. 

1890,     p.  340 960 

1907,  pp.  132-140 8 

1907.  p.  132,  S  2,  satwec.  8      8 

1907,  p.  139, 1  12 8 

1907,  p.  536 8 

1911,  p.  638,  g  92.    Amend- 
ed by  Laws  1013,  p.  666      8 

1013,  p.  202 ; 766 

1913,  p.    397 954 

1913,  p.    438 8 

1913,  p.    644 12 

1913,  p.  666 8 

1913.  p.   667 810 

1915,  p.  148 756 

1916,  p.  864 12 


WTOicrao. 

COMPILED    STATUTES 
1910. 

fg  3188,  8207.  3217,  8840..1171 

g  3989   338 

I  4684    1170 

|g  4759,    4760.     Amended 

by  Laws  1916,  ch.  104. .  .1170 
§  5629  1170 

LA^VS. 
1916,  ch.  104 1170 


STAY. 

See  Appeal  and  Error,  ^=3460-488.     • 

STIPULATIONS. 

See  Appeal  and  Error,  <Ses3519  ;  Mortgages,  9s» 
401. 

«=>I4(6)  (CalApp.)  Under  Code  Ot.  Proc.  | 
683,  as  to  dismissal,  where  action  is  not  brought 
to  trial  within  five  years  after  answer,  a  stip- 
ulation that  a  case  be  "continued,  to  be  droppM 
from  the  calendar,  to  be  reset  on  notice,"  held 
not  to  take  a  case  which  had  been  at  issue  over 
17  years  out  of  the  operation  of  the  statute.— 
Central  Pac.  R.  Co.  v.  Riley.  160  P.  844. 

STOCK. 

See  Corporations,  €=»76-116. 

STOCKHOLDERS. 

See  Banks  and  Banking,  ^s944,  49;   Corpora- 
tions, «=9l71-268. 


STOLEN  GOODS. 

See  Burglary,  «=93& 

STREET  RAILROADS. 

See  Bridges,  «=»7. 

n.   BEOVLATIOM    AND     OPERATION. 

<8=»99{13)  (Kan.)  An  automobile  driver  at  a 
street  intersection  who,  on  avoiding  pedestrians, 
advanced  the  speed  of  his  car,  whicn  was  then 
Under  control,  when  he  could  readily  have  seen 
an  approaching  street  car  if  he  had  looked,  was 
guiltj  of  contributory  negligence  barring  recov- 
ery for  collision  with  the  car. — SbeltMi  v.  Un- 
ion Traction  Co.,  160  P.  977. 

STREETS. 

See  Highways;    Municipal  Corporations,  «=> 
7O8-T06,  790-822. 

STRIKING  OUT. 

See  Criminal  Law,  ^=31102. 


)Ogle 
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SUBCONTRACTORS. 

See  Mechanics'  Liens,  4=s>96-lU. 

SUBLETTING. 

See  Landlord  and  Tenant,  4=>76,  8S. 

SUBROGATION. 

«=9l6  (Okl.)  A  grantee  of  a  parchaser  at  a 
void  sale  on  mortgage  foreclosure,  where  both 
acted  in  good  faith  and  without  notice  of  ir- 
rpgularities  in  the  proceedings,  becomes  the 
equitable  assignee  of  the  mortgagee,  and  on 
taking  possession  is  subrogated  to  the  rights  of 
the  mortgagee.— Babcock  v.  Orcutt,  160  P.  729. 
Where  grantee  of  purchaser  at  void  mortgage 
foreclosure  sale  goes  into  actual  possession  in 
good  faith  and  redeems  the  land  from  a  prior 
mortgage,  be  is  subrogated  to  all  the  rights  of 
the  prior  mortgagee.— Id. 

SUBSCRIPTION. 

See  Corporations,  «s»76-82;  Wills,  «=»111. 

SUBSTITUTION. 

See  Novation,  «s96 ;  Parties,  «3»59. 


See  ElectionB. 


See  Process. 


SUFFRAGE. 

SUMMONSw 

SUNDAY. 


«s>l  (OkI.Cr.App.)  The  Sabbath  law  proceeds 
on  the  theory  that  the  physical,  intellectual,  and 
moral  welfare  of  mankind  requires  a  periodical 
day  of  rest  from  labor,  the  day  selected  being 
that  regarded  as  sacred  by  the  greatest  number 
of  citizens.— Krieger  v.  State,  160  P.  36. 
©=»8  (Okl.Cr.App.)  Rev.  Laws  1910,  t  2406,  ex- 
empts from  the  penalties  of  the  Sabbath  law 
those  who  uniformly,  conscientiously,  and  re- 
ligiously keep  another  than  the  first  day  of  the 
week  as  holy  time,  provided  they  work  on  the 
first  day  of  the  week  In  such  manner  as  not  to 
disturb  others  observing  that  day.— Krieger  v. 
State,  160  P.  36. 

"Servile  labor,"  as  used  in  Sunday  statutes 
(Rev.  Laws  1910,  |  2405)  means  secular  labor. 
— Id. 

The  holding  that  to  require  Sabbatarians  to 
keep  Sunday  does  not  prevent  them  from  also 
keeping  the  seventh  day  overlooks  the  portion  of 
the  divine  commandment  that  they  work  six  days 
as  well  as  that  they  rest  on  the  seventh. — Id. 

SUPERSEDEAS. 

See  Appeal  and  Error,  «=3479,  488. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVEYS. 

See  Railroads,  «=>03. 

TAXATION. 

See  Adverse  Possession,  *=»86-06;  Constltn- 
tional  Law,  «=s»284 ;  Counties,  ®3>114 ;  High- 
ways, €=»127-138;  Intoxicating  Liquors,  ®=> 
95;  Licenses;  Mandamus,  ^=3119;  Munici- 
pal Corporations,  ^=»450-523,  525;  Newspa- 
pers, «=92;  Statutes,  (S=^d5,  121;  Waters 
and  Water  Courses,  i8=»256,  257. 

I.  KATURI!  Ain>  EXTEirr  OF  POWER 
XIT    GEKEBAX.. 

r>IO  (Cnl.)  The   state    may,   under   Rev.    St. 
S.  S  5219  (U.  S.  Comp.  St.  1013.  {  8784),  tax 
the  shares  of  state  banks  owned  by  national 


banks.— Bank  of  California,  National  Aas'a  t. 
Koberts,  160  P.  225. 

^=3l  I  (Okl)  The  taxation  of  shares  of  stock  iB 
national  banks  is  permitted  by  U-  S.  Ber.  St.  I 
5219  (U.  S.  Comp.  St  1913,  (  9784),  provided 
they  are  taxed  in  the  city  or  town  where  the 
bank  is  located,  at  no  greater  rate  than  otber 
moneyed  capital  in  the  hands  of  individnala. — la 
re  Assessment  of  First  Nat  Bank  of  CThickaaha. 
160  P.  469. 

XX.   00N8T1TUT1OITAX,  REQUIBE- 
XENT8  AlTD  RE8TRICTIOHS. 

«=»37  (Mont)  CotmL  U.  S.  art  1,  M  2.  9.  de- 
claring that  direct  taxes,  if  laid,  shall  be  ap- 
portioned among  the  several  states  according  to 
population,  have  no  application  to  the  states, 
bat  are  merely  limitations  upon  the  power  of 
(Congress.— Pohl  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
160  P.  516. 

«=>40(11)  (Kan.)  Laws  1905,  e.  276,  amending 
Laws  1885,  c.  132,  relating  to  sitns  of  proper- 
ty of  mutual  fire  insurance  companies,  is  not 
violative  of  the  constitutional  provision  for  uni- 
form and  equal  rate  of  assessment  and  taxation. 
—Freedom  Tp.  of  Republic  County  v.  Douglas. 
160  P.  1147. 

&=>47(1)  (Cal.)  In  the  absence  of  express  con- 
stitutional provision,  there  is  no  necessary  or 
inherent  objection  to  taxing  the  same  pntperty 
twice  to  different  persons,  so  long  as  tlMre  ia 
some  kind  of  estate  or  right  in  both  persons 
taxed  to  the  taxed  property. — Bank  of  Califor- 
nia, National  Ass'n,  ▼.  Roberta,  160  P.  225. 
<S=;347(6)  (Cal.)  Although  Const  art  13,  i  1, 
originally  provided  that  all  property  most  be 
taxed  in  proportion  to  ita  value,  as  it  now 
stands,  proTiding  that  it  must  be  taxed  accord- 
ing to  Its  value  except  as  otherwise  provided. 
it  does  not  limit  the  power  under  art.  13,  I  14, 
to  tax  bank  stock  in  the  hands  of  the  holders 
and  also  as  against  the  bank.— Bank  of  Cali- 
fornia, National  Ass'n,  v.  Roberta,  160  P.  225. 
€=>55  (Mont.)  The  so-called  poll  tax  statute  is 
valid.— Pohl  v.  Chicago,  M.  &  St  P.  By.  Co.. 
160  P.   515. 

Onie  so-called  poll  tax  statute,  making  certain 
exemptions,  together  with  section  1068,  Rev. 
Codes,  making  a  further  exemption,  do  not  be- 
cause of  tbii;  lack  of  uniformity,  conflict  with 
Const  art.  12,  ^  6,  forbidding  release  of  any 
municipal  corporation  or  the  inhabitanta  there- 
of from  proportionate  share  of  state  taxes, 
since  the  tax  imposed  is  not  devoted  to  main- 
taining the  state. — Id. 

_  The  so-called  poll  tax  statute  is  a  valid  po- 
lice regulation  to  carry  into  effect  section  5,  art 
10,  Const.,  providing  that  the  counties  shall 
provide  as  prescribed  by  law  for  the  poor  or 
unfortunate,  and  the  exaction  imposed  thereby 
is  not  a,  "tax,"  and  therefore  not  subject  to 
the  uniformity  rale  or  other  restrictions  on 
the  taxing  power. — Id. 

III.   rXABILITT  OF  PERSOK8  AND 

PROPEBTY. 
(B)   Corporations   aad   Corpormte  Stock 

sad  Property. 

«s»ri9  (Kan.)  Gen.  St  1909,  f  9229,  requires 
taxes  to  be  paid  on  actual  value  of  shares  of 
corporate  stock  outstandim;,  less  amounts  as- 
sessed against  specific  projierty,  even  where  cor- 
poration is  engaged  only  in  renting  realty  for 
which  it  has  expended  the  whole  amount  paid 
in  by  stockholders,  and  the  stock  is  appraised 
at  greater  value  than  the  realty. — Harvester 
Bldg.  Co.  v.  Hartiey,  160  P.  97L 
<»9l27  (Cal.)  Under  Const  art  13,  (  14.  aa  to 
taxation  of  bank  stock,  the  proper  procedure  is 
to  tax  the  stock  in  the  hands  of  the  holder,  and 
it  may  also  be  taxed  against  the  bank. — Bank 
of  California,  National  Ass'n,  v.  Roberta.  160 
P.  225. 

<S=»I28  (Cal.)  nnder  Const  art  13,  {  14.  as  to 
taxation  of  personalty  and  bank  stock,  the  prop- 
er procedure  is  to  tax  the  stock  in  the  hands 


128T 


INDBIX-DIQEST 


TMwtloa 


*f  the  kolder,  and  ft  ma;  also  be  taxed  against 
the  bank. — Bank  of  California,  National  Ass'n, 
T.  Boberta.  160  P.  226. 

(D)   Bxemptlona. 

«sail8l  (Okl.)  TbB  power  to  exempt, from  taxa- 
tion is  generally  incladed  is  the  right  to  ap- 
portion taxes,  and  exists  in  the  aai»eme  legisla- 
tiTe  power,  anleas  expressly  forbidd^i  by  con- 
stitutional limitations.— In  re  Assessment  of 
First  Nat.  Bank  of  Chickasha,  160  P.  469. 

The  statutory  rule  that  the  rate  of  taxation 
on  shares  in  national  bank  should  be  no  great- 
er than  on  moneyed  cai^ital  of  individuals,  does 
not  limit  power  of  Le^slature  to  exempt  state 
bonds  from  taxation.— Id. 

The  issuance  of  state  building  bonds  authoriz- 
ed by  Act  Match  15,  1011  (Laws  1911,  c. 
80)  for  a  goTemmentai  purpose  was  an  exercise 
of  sovereignty,  and  the  bonds  eould  be  exempted 
from  taxation.— Id. 

«S9I93  (Okl.)  Sees.  Laws  1910,  c.  16,  SI  7,  9. 
as  amended  by  Sess.  Laws  1911,  c.  8S,  ex- 
empting state  public  building  bonds  from  taxa- 
tion, is  constitutional. — In  re  Assessment  of 
First  Nat  Bank  of  Chickasha,  160  P.  469. 
«=>I95  (Okl.)  Const,  art.  B,  S  SO,  prohibiting 
lawa  exempting  property  from  taxation,  except 
such  as  is  named  In  article  10,  §  6,  does  not 
prohibit  exemption  of  state  bonds  issued  in 
aid  of  governmental  functloBS.-~In  le  Assess- 
ment of  First  Nat.  Bank  of  Chickasha,  160  P. 
460. 

«=32I8  (Okl.)  Under  Sess.  Laws  1911,  c.  80, 
state  bnilding  bonds  cannot  be  taxed  ander  any 
circomstancesi  no  matter  what  may  be  the  char- 
acter ot  the  owner  or  the  statute  under  which 
the  tax  is  assessed.— In  re  Assessment  of  First 
Nat.  Bank  of  Chickasha,  160  P.  469. 

The  contract  between  the  state  and  bank  hold- 
ing state  building  bonds  as  to  exemption  of 
bonds  from  taxation,  extends  to  the  bank's 
shares  of  stock  in  the  hands  of  individual  stock- 
holders, entitling  them  to  deduct  from  the  value 
of  their  shares  that  proportion  invested  in  the 
bonds.- Id. 

IV.  PI.AOB  OF  TAXATtOH. 

4s>276  (Kan^  The  Legialature  can  provide 
(Oen.  St.  1909,  {  4220)  that  moneys,  etc.,  In  the 
hands  of  treasurer  of  a  mutual  fire  insurance 
company  shall  be  listed  where  he  resides,  and 
other  property  of  the  company  where  the  sec- 
retary resides. — Freedom  Tp.  of  Bepublic  (boun- 
ty T.  Douglas,  160  P.  1147. 

V.  I.EVT  Aino  ASSEBSMEirr. 
(O  Mode  of  AaaeMnment  In  GcnevKl. 

«=>362  (Okl.)  The  authority  conferred  by  Rev. 
Laws  1910,  §  7449,  on  county  commissioners  to 
contract  for  assistance  in  llBting  property  for 
taxation  applies  only  to  property  cnnitted  from 
assessment,  and  does  not  authorize  revaluation 
or  reassessment  of  property  already  assessed. — 
J.  W.  Wolverton  Hardware  Co.  v.  Porter,  160 
P.  906. 

(D)   Mode   ot   Asaesamemt   of   Corpoimte 
Stock,  Property,  or    Reoelpta. 

«=>386(2)  (Okl.)  State  building  bonds  being 
nontaxable  and  the  state  not  having  power  to 
tax  capital  and  siirplus  of  national  bank  share- 
holders are  entitled  to  deductions  on  acconnt 
of  the  bank's  ownership  of  the  bonds.-^In  re 
Assessment  of  First  Nat.  Bank  of  Chickasha, 
160  P.  469. 

«=s»390(l)  (Wash.)  Under  Laws  1907,  p.  536, 
Laws  1911.  p.  53S,  |  92,  as  amended  by  Laws 
1913,  p.  665,  Laws  1907,  d.  132,  S  2,  subd.  3,  and 
section  12,  and  Laws  1913,  p.  438,  state  board  of 
tax  commissioners  had  no  authority  to  reclassify 
railroad  property  as  nonoiperating  property  after 
it  had  been  claaalSsd  fay  Public  Service  Gommia- 
Bion  as  operating  propwty. — Northern  Pae.  Ry. 


Co.  V.  Bang  County,  160  P.  8;  Great  Northern 
By.  Co.  V.  Same,  Id.  11. 

«=>39l  (Wash.)  Under  Laws  1907,  c.  78,  pro- 
viding for  the  assessment  of  operating  property 
of  railroads,  and  section  2,  subd.  3,  and  section 
12,  thereof,  realty  adjoining  terminals  and  oc- 
cupied by  side  track  and  by  telegraph  line  was 
to  be  assessed  as  operating  property. — Northern 
Pac.  By.  Co.  v.  King  County.  160  P.  8 ;  Oreat 
Northern  Hy.  Co.  v.  Same,  Id.  IL 
«x=>406  (Okl.)  Under  Rev.  Laws  1910,  I  7318, 
where  a  corporation  has  disposed  of  all  of  its 
capital  stock  and  invested  proceeds  in  property 
on  which  taxes  have  been  paid,  assessment  of 
the  capital  stock  to  the  corporation  as  omitted 
property  is  illegal.— X  W.  Wolverton  Hardware 
Co.  V.  Porter,  160  P.  906. 

Where  a  corporation  has  invested  the  pro- 
ceeds of  sale  of  its  caT)ital  stock  and  paid  tax 
on  the  property  acquired,  a  judgment  listing 
as  omitted  pron^ty  the  difference  between  the 
par  value  ot  the  stock  plus  a  sum  borrowed  by 
the  corporati<xi  on  mortgage  and  the  value  of 
its  property  as  assessed  is  not  authorized.— Id. 

(B)  Aascsaaieiit  Holla   or  BooUa. 

®=i>428  (Cal.App.)  Failure  of  andltor  to.  enter 
taxes  in  book  under  Pol.  Code,  {  3731,  is  no 
part  of  levy  an«  anessment  of  tajces  within 
Code  Civ.  Proc.  S  325,  rendering  taxes  levied 
Illegal.— People's  Water  Oo.  v.  ■Boromeo,  160 
P.  574. 

(Q)  BOTloWr  Corvcetlon,  or  Settlna;  Aside 
ot   Aaaeasment. 

€=>466  (Idaho)  Bases  of  valuation  for  taxa- 
tion and  for  rate  making  are  not  necessarily 
identical,  and  state  board  of  equalization  may 
take  into  coaaideration  property  not  considered 
by  the  public  utilities  commission. — Northwest 
Light  &  Water  Co.  v.  Alexander,  160  P.  1106. 
<S=>485(2)  (Idaho)  Laws  1913,  pp.  290,  291,  S 
66,  relating  to  findings  of  public  atilities  com- 
mission as  to  valuauon  of  property,  does  not 
apply  to  state  board  of  equalization.— North- 
west Light  &  Water  Co.  v.  Alexander,  160  P. 
1106. 

Findings  as  to  value  made  by  public  ntilities 
commission  are  not  made  conclusive  on  the 
state  board  of  equalization,  but  are  admissible 
and  may  be  regarded  as  prima  facie  just,  rea- 
sonable, and  correct. — Id. 

€=493(1)  (Idaho)  Under  Const  art.  7,  $  12, 
and  Laws  1913,  p.  199,  i  86,  the  state  board  of 
equalization  may  exercise  a  fair  discretion  as 
to  valuation  of  property,  and,  when  no  fraud 
or  abuse  of  discretion  is  shown,  its  action  is  not 
reviewable  by  the  courts. — Northwest  light  & 
Water  Co.  v.  Alexander,  160  P.  1106. 

VnX.  OOLLEOTIOK     AND     ENFORCE- 

MXIVT  AGAINST  PERSONS  OR 

VERSONAI.  PROFERTT. 

(C)   Reaiedlea  for  Wrongrfiil  Bnforoement. 

«3»608(2)  (Okl.)  A  tax  for  1913  on  that  por- 
tion of  the  capital  and  surplus  of  a  state  b«nk 
invested  in  public  building  bonds  under  Rev. 
Laws  1910,  I  7318,  wiU  be  enjoined,  where  no 
qneetion  is  raised  as  to  its  legality  or  the  ap- 
plicability of  the  statute. — Miami  Trust  &  Sav- 
ings Bank  v.  Botts,  160  P.  727. 
<&s>6l((6)  (Kan.)  Evidence  held  insufficient  to 
authorize  a  finding  of  arbitrary  conduct  of  an 
assessor  In  valuing  corporate  stock  for  taxa- 
tion.—Harvester  Bldg.  Co.  V.  Hartley,  160  P. 
971. 

XI.  TAX  TITUtSS. 
(C)  Actlona  to  Conflrm  or  Try  Title. 

4=9805(1)  (Kan.)  Where  a  purchaser  of  land  al- 
so purchased  outstanding  tax  title  and  held  pos- 
session for  more  than  five  years,  action  by  widow 
of  former  owner,  who  lived  apart  from  ber  hua- 
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band  and  had  not  joined  In  his  deed,  was  barred 
by  limitations. — Despain  v.  Detain,  160  P.  219. 
«s»805(l)  (Wash.)  An  action  to  guief  title 
against  a  tax  deed  is  governed  by  Rem.  &  Bal. 
Code,  I  162,  limiting  to  three  years  from  issu- 
ance 01  sach  a  deed  action  to  set  aside  or  can- 
cel it,  or  for  recovery  of  the  land  sold  for 
delinquent  taxes.— Keller  y.  Davis,  160  P.  946. 
$=»8I0(3)  (Cal.)  A  party,  in  a  suit  to  quiet  title, 
who  relies  on  tax  titles,  but  who  fails  to  oSer 
any  deed  to  the  state,  fails  to  prove  a  chain  of 
title.— McArthur  v.  Goodwin,  160  P.  679. 

XIV.   DI8F0SITI01V    OF    TAXES    0OIi> 

LECTES,  AND  FAILURE  OF  LOOAIi 

AUTHORITIES    TO    OOI.I.E0T. 

<S=>909  (Cal.)  A  city  is  not  a  "district"  within 
Const,  art.  13^  S  14,  providing  that  the  Legis- 
lature shall  reimburse  districts  for  loss  by  with- 
drawal of  property  from  local  taxation,  when 
taxed  for  state  purposes  only,  or  within  St. 
1911,  p.  556,  §  32,  effectuating  such  provision. 
—City  of  San  Bernardino  v.  Horton,  160  P. 
231. 

TAXATION  OF  COSTS. 

See  Goats,  «=3207. 

TEACHERS. 

See  Schools  and  School  Districts,  «=s>130,  185. 

TECHNICAL  ERRORS. 

See  Appeal  and  Srror,  «=»1170;  Criminal  Law. 
<8=»li86. 

TELEGRAPHS  AND  TELEPHONES. 

n.   KE&UULTIOV  AICD  OPERATION. 

«=326</2  [New,  vol.  17  Key-No.  Series] 

(Idaho)  Under  PubUc  UtiUties  Act,  S  63a, 
a  finding  of  the  Public  Utilities  Commission 
that  the  charges  by  a  telephone  company  are 
not  unreasonable,  must  be  regarded  on  applica- 
tion for  writ  of  review  as  prima  facie  just  and 
correct. — City  of  Coeur  d'Alene  v.  PubUc  Util- 
ities Commission  of  Idaho,  160  P.  751. 

Where  two  telephone  systems  are  consolidated 
and  poor  service  is  occasioned  by  remodeling 
of  central  station,-  and  breaking  in  new  help,  a 
decision  of  the  Public  Utilities  Commission  that 
Uie  company  will  overcome  the  service  difficul- 
ties will  not  be  disturbed  on  writ  of  review. — Id. 

Where  the  Public  Utilities  Commission  -  has 
taken  evidence  of  a  city  as  to  the  value  of  a 
telephone  plant  for  rate-making  purposes,  a 
finding,  that  the  plant  is  in  first-class  condition, 
capable  of  rendering  100  per  cent,  efficient  serv- 
ice, and  in  denying  deduction  for  depreciation, 
will  not  be  disturbed. — Id. 

Where,  before  the  consolidation  of  two  tele- 
phone companies,  a  four-party  service  had  been 
given,  which  was  eliminated  and  a  two-party 
service  established,  the  Public  Utilities  Commis- 
sion properly  refused  to  reinstate  the  four-party 
service  without  proof  of  necessity  therefor. — Id. 

The  Public  Utilities  Commission  has  full  au- 
thority, under  PubUc  UtUitiea  Act,  Si  33,  84, 
on  proper  showing,  to  order  four-party  tele- 
phone service  discontinued  and  two-party  serv- 
ice installed. — Id. 

Where  telephone  company  pays  excessive  sal- 
aries to  its  officers  out  of  the  rate  of  interest 
that  might  properly  be  paid  on  the  fixed  value 
of  tlie  plant,  a  city  has  no  cause  for  complaint. 

TENANCY  IN  COMMON. 

See  Toint  Tenancy ;  Limitation  of  Actions,  ^=> 
21. 

n.  MUTUAL.    RIGHTS,    DUTIES.    AND 
UABII.ITIES    OF   OOTENANTS. 

®=»I3  (Or.)  Possession  by  one  tenant  in  com- 
mon is  presumed  to  have  been  in  the  interest 


of  all  others.— St  Martin  r.  Hmdershott,  160 
P.  373. 

<&=>I5(1)  (Utah)  Acts  of  defendant,  one  of  sev- 
eral cotenants  entitled  to  stock  in  an  irrigation 
company,  held  not  adverse  to  his  cotenants  so 
as  to  ripen  into  title,  there  being  no  repudia- 
tion until  he  had  the  certificate  issued  to  him- 
self about  a  year  before  suit. — Rasmnsaen  t. 
Sevier  Valley  Canal  Co.,  160  P.  444. 
*=>I5(10)  (Kon.)  Where  a  defendant  tenant  in 
common  has  agreed  to  purchase  the  interest  of 
his  cotenants,  all  the  circumstances,  including 
a  deed  of  such  interest  on  the  payment  of  price, 
are  competent  on  question  whether  defendant 
was  recognizing  the  rights  of  cotenants  or  hold- 
ing adversely.- Cribb  v.  Hudson,  160  P.  1019. 

Possession  by  one  cotenant  is  the  possession 
of  all,  and  the  rights  of  the  other  can  only  be 
extinguished  by  clear  proof  of  open,  notorious, 
exclusive,  adverse  possession  for  15  years. — Id. 
$»I5{10)  (Or.)  In  suit  between  cotenants  to 
set  aside  a  decree  and  to  partition  real  prop- 
erty, evidence  held  insufficient  to  substantiate 
defendants'  allegation  of  title  by  adverse  pos- 
session with  the  degree  of  certainty  reqmied 
between  tenants  in  common.— St.  Maran  t. 
Hendershott,  160  P.  373. 

TENDER. 

See  Payment,  <£=>22. 

®=>7  (Utah)  A  tender  to  an  attorney  who  has 
authority  to  collect  an  account  is  the  same  as 
though  made  to  the  creditor  himself.— Hirsh  v. 
Ogden  Furniture  &  Carpet  Co.,  160  P.  283. 
®=>r2(4)  (Utah)  Under  Comp.  Laws  1907,  | 
3347,  interest  on  amount  due  on  account  for 
goods  sold,  tendered  by  check,  held  waived, 
where  there  had  been  no  demand  therefor. —  ■ 
Hirsh  V.  Ogden  Furniture  &  Carpet  Co.,  160  P. 
283. 

<S=>I5(3)  (Utah)  Under  Comp.  Laws  1907,  | 
3487,  held  that,  where  tender  was  made  by 
check  and  neither  the  person  to  whom  it  was 
tendered  nor  his  attorney  specified  any  objec- 
tion thereto,  all  objections  thereto  were  waived. 
—Hirsh  V.  Ogden  Furniture  &  Carpet  Co.,  160 
P.  283. 

<S=>I5(6)  (Utah)  Objection  that  defendant's 
tender  by  check  was  not  kept  pood,  held  waiv- 
ed, where  plaintiff  to  whom  it  was  tendered 
made  no  objection  thereto  and  led  defendant  to 
believe  that  the  production  of  the  money  in 
court  would  not  be  required. — Hirsh  v.  Ogden 
Furniture  &  Carpet  Co.,  160  P.  283. 
4=»24  (Utah)  Where  a  tender  is  made  in  a  law 
case  which,  if  accepted,  is  intended  to  operate 
as  a  payment  of  the  debt,  and  is  rejected,  it 
must  nevertheless  be  kept  good  by  bringing  or 
depositing  the  money  into  court. — Hirsh  v.  Og- 
den Furniture  &  Carpet  Co.,  160  P.  283. 
€=928  (Utah)  In  action  on  an  account  for  goods 
sold,  defendant's  mailing  of  a  check  for  the 
amount  to  plaintiff,  its  return,  defendant's 
statement  to  plaintiff's  attorney  that  the  ac- 
count bad  been  paid,  and  the  check  itself,  etc, 
were  admissible,  and  their  exclusion  was  re- 
versible error.— Hirsh  v.  Ogden  Furniture  & 
Carpet  Co.,  160  P.  288. 

TESTAMENTARY  CAPACITY. 

See  Wills,  <S=355. 

THEFT. 

See  Larceny. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  «=9389-856,  436,  63T, 
564,  567,  624,  627,  639,  778;  Attorney  and 
Client,  <g=»183;  Contracts,  <S=»214:  Crimi- 
nal Law,  «=3l069;  Interest,  «=»39,  60;  Judg- 
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ment,  4=9272;  Mechanics'  liiens,  ^»132, 
817;  Mines  and  Minerals,  ®=>78,  7»;  Stat- 
utes, «s>248;    Trial,  «s>173. 

TITLE. 

See  Banks  and  Banking,  ®=>77;  Bills  and 
Notes,  ®=>443;  Brokers,  «=>61;  Burglaw, 
«=37;  Escheat;  Navigable  Waters,  *=»37; 
Property;  Sales,  «=199;  Taxation,  «=»805, 
810. 

TORTS. 

See  Action,  «=927 ;  Assanit  and  Battery ;  At- 
tachment, «=>373-S77j  Death,  <S=»31;  Dis- 
missal and  Nonsuit;  Electricity:  Explosives; 
False  Imprisonment;  Food;  Fraud;  High- 
ways, «=»184;  Husband  and  Wife,  <S=»209; 
Libel  and  Slander ;  Limitation  of  Actions,  ^» 
55;  Master  and  Servant,  <S=)101-332:  Munic- 
ipal Corporations,  «s=»790-822;  Negligence: 
Sheriffs  and  Constables,  «=»113;  Bape,  «=> 
66;    Trover  and  Conversion. 

«=322  (Or.)  In  an  action  for  false  imprison- 
ment against  several  defendants,  plaintiff  had 
an  election  to  proceed  against  any  or  all  of  them, 
as  one  joint  -wrongdoer  cannot  complain  that 
others,  equally  guilty,  are  not  united  with  him. 
—Lane  v.  Ball,  160  P.  144. 

TOWNS. 

See  Counties;   Municipal  Corporations. 

X.  OREATIOH,  AIiTERATIOH.  EXIST- 
ENCE,  Aim  FOIilTICAIi 
FUKOTIOKS. 

^=>9  (Colo.)  On  petition  to  disconnect  terri- 
tory from  a  town,  conflicting  evidence  _  for_  re- 
spondent town  that  the  town  had  maintained 
a  street  on  a  bonndary  of  the  territory  during 
the  three  years  last  preceding,  held  sufficient 
to  enable  the  town  to  retain  such  territory.— 
Adams  t.  Town  of  Gunnison,  160  P.  1033. 

TOWN  SITES. 

tSee  Public  Lands,  «=>39. 

TRANSCRIPTS. 

See  Appeal  and  Error,  «=9624,  640;  Criminal 
Law,  <8=»1104. 

TRAP  DOORS. 

See  Municipal  Corporattona,  €=»808. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  False  Imprisonment;  Negligence,  ®:»3S; 
Railroads,  $=»359. 

TRIAL. 

See  Costs;   Criminal  Law,  «=>62S-863;   Jar;; 

Motions,   4=»49;    New  Trial;    Stipalations ; 

Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

Z.  KOTIOE  OF  TRIAL  AlfD  PREUMI. 
NARY  PR00EEDINO8. 

4=»l  (N.M.)  That  a  demurrer  by  one  defend- 
ant, attacking  sufficiency  of  complaint  as  against 
him  alone,  is  undisposed  of  when  the  other  de- 
fendant is  put  to  trial,  furnishes  no  ground 
of  complaint  to  the  latter.— Kemp  Lumber  Co. 
V.  Stanley,  160  P.  361. 


in.  OOURSE  AND   COND1T0T  OF 
TRIAL  IN   GENERAL. 

«=»25(6)  (Kan.)  Under  Code  Civ.  Proc.  f  286 
(Gen.  St.  1909,  §  6879),  when  a  case  involves 
two  causes  of  action  and  the  burden  in  the 
first  is  on  plaintiff  and  in  the  second  on  de- 
fendant, it  is  not  important  which  litigant 
opens  and  closes  so  long  as  each  has  a  fair  op- 
portunity to  argue  bis  side. — White  v.  White, 
160  P.  993. 

XV.  RECEPTION  OF  EVIDENCE. 

(A)  Introduction,  Offer,  nnd  Admlaatom  o' 

Evidence  In   General. 

@=335  (Kan.)  The  statement  at  the  trial  by  car- 
rier's attorney^  that  it  admitted  that  it  did  mis- 
route  but  denied  loss,  dispenses  with  proof  that 
the  carrier  was  in  fault,  even  if  it  was  not  lia- 
ble for  misconduct  of  a  connecting  carrier. — Mc- 
CuUougb  V.  Missouri  Pac.  Ry.  Co.,  160  P.  214. 
®=>39  (Wyo.)  In  action  by  indorsee  and  hold- 
er of  unpaid  certificate  of  deposit  issued  by  de- 
fendant bank,  where  certificate  itself  was  offer- 
ed in  evidence,  indorsement  thereon  held  neither 
received  nor  offered  in  evidence. — Capitol  HiU 
State  Bank  t.  Rawlins  Nat.  Bank  of  Rawlins, 
160  P.  1171. 

4=>4S(3)  (Wash.)  Offer  of  defendant  to  show 
actual  fact  whether  stock  was  community  or 
separate  property,  without  any  offer  of  specific 
evidence  or  any  statement  as  to  what  witness 
would  testify  to,  or  any  showing  that  testimony 
would  not  have  been  corroborative,  was  insuffi- 
cient as  predicate  for  error  in  its  rejection. — 
Godefroy  v.  Hupp,  160  P.  1056. 
€=948  (Okl.)  Where  counsel  offering  an  instru- 
ment in  evidence  states  the  purpose  thereof,  and 
it  is  inadmissible  for  that  purpose,  its  rejection 
is  not  reversible  error,  though  it  might  have 
been  admissible  for  another  purpose. — Spauld- 
ing  V.  Beidleman,  160  P.  1120. 
4=948  (Or.)  Where  findings  and  order  of  coun- 
ty courts  were  inadmissible  to  prove  heirship 
to  realty  but  were  nevertheless  competent  to 
prove  ownership  of  personalty  of  deceased,  its 
incompetency  for  one  purpose  did  not  destroy 
or  affect  its  competency  for  the  other. — State  v. 
Kinnigan,  160  P.  370. 

(B)  Order    of    Proof,    Hebnttal,    and    Re- 

openlnor  Case. 

«s>62a)  (Okl.)  Where  plaintiff  testified  that 
steam  was  escaping  from  the  top  and  bottom  of 
defendant's  engine  and  defendant's  witness  testi- 
fied that  steam  could  not  escape  from  below  on 
account  of  the  mechanical  construction  of  the 
engine,  it  was  error  to  exclude  testimony  in  re- 
buttal that  steam  could  escape  from  below. — Tal- 
liaferro  v.  Atchison,  T.  &  S.  P.  Ry.  Co.,  160  P. 
69. 

«=»62(2)  (Utah)  In  action  for  injuries  by  motor 
car,  evidence  as  to  location  of  accident,  offered 
after  defendant  had  introduced  evidence  contra- 
dicting that  of  plaintiff  on  the  matter,  is  not  re- 
buttal.—Musgrave  V.  Studebaker  Bros.  Co.  of 
Utah,  160  P.  117. 

4=>68(1)  (Utah)  Whether  a  case  shall  be  re- 
opened so  as  to  allow  introduction  of  testimony 
which  should  have  been  introduced  in  chief, 
rests  in  discretion  of  trial  court. — Musgrave  v. 
Studebaker  Bros.  Co.  of  Utah,  160  P.  117. 

In  action  by  one  struck  by  motor  car,  it  was 
not  an  abuse  of  discretion  to  refuse  to  allow 
plaintiff  to  reopen  his  ease  to  introduce  further 
evidence  as  to  location  of  accident,  though  de- 
fendant had  introduced  testimony  contradicting 
plaintiff's  evidence  on  that  point— Id. 
4=»68(1)  (Wash.)  In  broker's  action  for  com- 
mission for  an  exchange  of  properties,  court's 
action  in  opening  case  and  permitting  plain- 
tiff to  prove  community  character  of  stock  ex- 
changed after  evidence  had  been  closed  was  not 
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an  abase  of  its  disciretion.— Godefrojr  r.  Bupp, 

160  P.  1056. 

9=368  (Cal.App.)  It  is   discretionary   with  tbe 

couit  to  allow  evidence  to  meet  objections  made 

by  the  motion  for  nonsuit  for  lack  of  proof 

on  certain  matters.— Fee  v.  McPbee  Co.,  160  P. 

397. 

(C)   Objections.  Motions  to  Strike  Ont,  and 
Bzoeptlons. 

9=383(2)  (Okl.)  An  objection  to  evidence  of  a 
local  custom  or  usage,  not  pleaded,  that  it  is 
"incompetent,  irrelevnnt,  and  immaterial,"  is 
safficlent  in  absence  of  inquiry  by  court  or  coun- 
sel as  to  the  specific  grounds. — Gilbert  v.  Citi- 
zens' Nat  Bank  of  Chiokasbu,  160  P.  635. 

V.  ABGITMEirTS  AND  OOHDVOT  OX* 
0O1TN8XX. 

9=>I09  (Kan.)  On  motion  for  judgment  on 
averments  in  petition  and  opening  statement  of 
counsel,  they  should  be  liberally  interpreted. — 
Moffatt  V.  Fouts,  160  P.  1137. 
®=»l33(e)  (Wash.)  Statements  outside  tbe  rec- 
ord which  the  jury  were  instructed  to  disre- 
gard, held  not  to  require  the  reversal  of  «  judg- 
ment not  so  large  as  to  show  passion  or  prej- 
udice.—De  Lor  V.  Symons,  160  P.  424. 
®=3>t33(6)  (Wash.)  Misconduct  of  counsel,  in 
action  for  breach  of  contract  to  sell  wheat,  in 
commenting  on  advance  in  price  of  wheat  was 
not  prejudicial,  where  court  on  objection  ad- 
monished counsel  that  the  argument  was  im- 
proper and  instructed  jury  to  disregard  it. — 
-  ■       \,  IW  P.  1041. 


Wallace  v.  Babcock, 


VI.  TAKINO  OASB  OB  QUSSTIOir 
FBOM  JITBT. 

(A)   <tnea«lona  o<  titiyr  or  of  Vnot  In  U*n> 
crnl. 

®=>t39(l)  (Idaho)  Where  tbe  evidence  sup- 
ports findings  for  plaintiff,  a  nonsuit  was  prop- 
erly denied.— Snyder  v.  Conn,  160  P.  654. 
€=»I39(1)  (Kan.)  Where  plaintiff's  testimony  as 
to  how  injury  occurred  was  susceptible  of  two 
constructions,  the  granting  of  a  new  trial  after 
direction  of  verdict  for  defendant  was  not  error. 
— Stothard  v.  Junior  Coal  &  Mining  Co.,  160  P. 
213. 

<S=»  139(1)  (Or.)  When  a  cause  is  finally  sub- 
mitted, if  it  appears  .  from  the  evidence  re- 
ceived that  one  of  the  parties  is  entitled,  as  a 
matter  of  law,  to  a  particular  finding  of  fact, 
it  is  incumbent  on  the  court,  when  so  request- 
td,  to  direct  a  verdict  to  that  effect— Tread- 
gold  V.  Willard,  160  P.  803. 
®=»I39(1)  (Wash.)  In  passing  upon  sufficiency 
of  evidence  challenged  by  motion  for  nonsuit, 
it  is  only  where  the  court  can  say  as  a  matter 
of  law  that  there  Is  neither  evidence  nor  rea- 
sonable inference  from  evidence  to  sustain  ver- 
dict that  motion  can  be  granted. — Qodefroy  t. 
Hupp,  160  P.  1056. 

C=:»I43  (Wash.)  A  vital  and  positive  contradic- 
tion by  a  party  of  his  own  witness,  whom  he 
introduces  as  worthy  of  belief,  raises  such  con- 
flict as  to  take  the  question  to  the  jury. — 
Gasch  V.  Rounds,  160  P.  962, 

(B)  Dentarrer  to  BTldenee. 

9=»  1 50  (Okl.)  Where  the  evidence  introduced  by 
plaintiff  when  viewed  in  its  strongest  aspect  fails 
to  establish  plaintiffs  case,  the  court  should  sus- 
tain a  demurrer  thereto.— Farmers'  State  Bank 
of  Jefferson  v.  Jordon,  160  P.  53. 
^sl50  (Okl.)  Where  the  evidence  of  plaintiff, 
viewed  in  its  strongest  aspect,  fails  to  establish 
plaintiff's  case,  the  court  should  sustain  a  demur- 
rer thereto.— New  York  Plate  Glass  Ins.  Co.  v. 
Wright,  160  P.  54. 

(C)   Dlantisata  or   Nonsnlt. 

e=>l59  (Idaho)  Where  plaintiff  fails  to  make 
out  a  case  for  a  jury,  the  court  should  dismiss 


tbe  action  and  grant  noasidt.— Blackwell  t. 
Kercheval,  160  P.  741. 

$=>I65  (Nev.)  On  a  motion  for  a  nonsuit  tbe 
evidence  should  be  construed  in  favor  of  tbe 
plaintiff.— Su  Lee  v.  Peck,  160  P.  18. 

(D)  DIreetlan  of  Verdict. 

9=  1 68  (Utah)  There  was  no  error  in  overruling 
a  motion  for  a  directed  verdict,  where  no  ground 
whatever  was  stated  to  support  it. — Kytka  v. 
Weber  County,  160  P.  111. 
®=>I73  (Cal.App.)  In  broker's  action  for  com- 
mission for  sale  under  oral  contract  with  defend- 
ant's agent,  where  court  at  conclusion  of  plain- 
tiff's case  denied  defendant's  motion  for  a  non- 
suit when  the  facts  in  support  of  plaintiff's  pica 
of  estoppel  had  appeared,  subsequent  granting  of 
defendant's  motion  for  directed  verdict  was  not 
error.— Sellers  v.  Solway  Land  Co.,  160  P.  175. 
9=»I73  (Colo.)  It  is  error  to  dir«ct  a  verdict 
for  defendant  over  objection  of  plaintiff's  coon- 
sel  that  they  have  not  rested  tbeir  cose. — Bec- 
ords  T.  Eaves,  160  P.  1126. 

▼n.  IN8TBUGTIOKS   TO   rOJtX. 

(A)   Proviaoe  of  Court  kmd  Surr  In    Gea- 
eml. 

9=»  1 89  (CaLApp.)  An  instmction  beginning,  "If 
you  believe  from  evidence  that,"  etc,  does  not 
assume  the  existenoa  of  any  facts. — Arundell  v. 
American  Oilfields  Oo.,  160  P.  159. 
9=3 19 1  (2)  (Idaho)  An  instruction  assuming 
tbat  the  value  of  property  was  as  alleged  in 
the  answer,  constituting  defense  or  counter- 
claini,  was  erroneous.— Oromheller  ▼.  Dayton, 
160  P.  944. 

9=9 1 91  (7)  (Wash.)  Instruction  that  if  jury 
from  any  evidence  in  the  case  thought  that 
plaintiff  was  negligent,  and  tt}at  her  negligence 
contributed  to  the  injury,  she  could  not  recover, 
held  not  objectionable  as  assuming  plaintilTs 
negligence.— MacDermid  t.  City  of  Seattle,  160 

9=»I9I(10)  (Cal.)  In  railroad  fireman's  action 
for  injury  from  being  struck  by  a  signboard,  in- 
structions held  not  objectionable  as  invading 
jury's  province  to  determme  whether  maintenance 
of  signboard  55  inches  from  track  was  action- 
able negligence. — Hnmphfres  v.  Western  Pac 
By.  Co..  160  P.  416. 

9=9194(18)  (Okl.)  An  instruction  that  if  trap- 
door in  floor  of  vestibule  was  open  while 
train  was  in  motion  and  by  the  utmost  dili- 
gence tbe  carrier  could  have  had  it  closed,  and 
plaintiff  without  negligence  fell  through,  it  is 
sufficient  to  raise  a  presumption  of  negligence 
of  the  carrier  does  not  invade  the  province  of 
the  jury.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Dis- 
ney, 160  P.  880. 

(C)   Form,  Re«alsltes,  and  Snflleleney. 

9=>228(3)  (Utah)  Where  tbe  Instructions  cover 
the  case  and  are  correct,  tbey  are  not  subject  to 
criticism  because  of  their  mere  phraseology.— 
Musgrave  v.  Studebaker  Bros.  Co.  of  Utah,  ISO 
P.  117. 

9=»232(5)  (Cal.App,)  Tbe  court,  having  cor- 
rectly stated  tbe  circumstances  under  which  an 
arrest  or  imprisonment  is  justifiable,  was  not 
in  error  in  defining  unlawful  imprisonment  as 
trespass  rendering  the  trespasser  liable  in  dam- 
ages, without  explanation  of  "unlawful  impris- 
onment."— Riffel  V.  Letts,  160  P.  845. 
9==>233(2)  (Cal.App.)  It  is  not  error  for  the 
court  to  state  plaintHTs  claim  in  th«  langnage 
of  the  complaint,  instead  of  using  e<]uivaleDt 
phraseology.— Earl  v.  San  Francisco  Bridge  Co., 
160  P.  670. 

9=>242  (Cal.)  In  railroad  fireman's  action  for 
injury  when  struck  by  sign  near  the  track,  is- 
struction  on  contributory  negligence  substantial- 
ly in  the  language  of  Civ.  CodeJ  1970,  hM 
not  misleading.— Humphfres  T.  Western, Fte. 
By.  Co.,  160^.  41«fe,g,„ed  by  Google 
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$=9244(1)  (Utah)  Tfaoufb  court  refused  15  of 
plaintiff's  22  requests,  and  7  of  tlie  15  instruc- 
tions given  which  correctly  eoTered  case  con- 
cluded with  direction  to  jury,  in  event  of  finding 
certain  facts,  to  find  for  defendant,  instructions 
are  not  open  to  objection  that  defendant's  the- 
ory of  case  was  nnduly  emphasized. — Maserave 
V.  Studebaker  Bros.  Co.  of  Utah,  160  P.  117. 

(D)  AppIteabllltT   to   Pleadlngra   and   BtI- 
deae*. 

$=»250  (CaLApp.)  It  is  not  reversible  error  to 
refuse  a  requested  instruction  not  applicable  to 
the  evidence  or  presenting  an  erroneous  theory 
of  the  case.— Shelton  v.  Michael,  160  P.  578. 
€=3250  (Okl.)  The  refusal  of  a  special  instruc- 
tion requested  by  defendant  was  not  error  where 
the  answer  and  evidence  thereunder  did  not 
raise  the  qnestloD  involved  in  the  instnlctiOB. — 
Grisso  V.  Crump,  160  P.  453. 
®=>25l(2)  (Cal.)  Instruction  authorizing  ver- 
dict for  defendant,  if  it  was  proved  plaintiff 
was  a  hypocrite,  was  not  within  the  answer 
merely  denying  uie  published  cartoon  was  sus- 
ceptible of  the  imputation  that  he  was  a  hypo- 
crite.—Newby  V.  Timea-Mirror  Co.,  160  P.  233. 
<S=>25I(8)  (Wash.)  In  action  for  injury  from 
defective  sidewalk,  wherein  defendant  city 
pleaded  contributory  negligence  as  a  defense, 
an  instruction  on  that  issue  was  properly  given. 
— MacDermid  v.  City  of  Seattle,  160  P.  290. 
4ss252  (12)  (CaLApp. )  In  an  action  on  a  joint 
and  several  contract,  a  requested  irtstructicsi  on 
the  question  of  conditional  delivery  held  prop- 
erly refused,  because  too  broad  under  the  evi- 
dence.—Shelton  V.  Michael;  160  P.  578. 
€=252(20)  (Utah)  Where  deceased's  children 
were  of  advanced  age,  married  and  living  apart 
from  him,  submission  of  loss  by  them  of  society 
and  companionship  of  deceased  as  damages  is  of 
an  element  having  no  evidence  to  support  it. 
—White  V.  Shipley,  160  P.  441. 
€=>253(4)  (Cal.App.)  Instruction  in  pedestri- 
an's action  for  injuries  in  crossing  accident, 
held  erroneous  aa  pretermitting  contributory 
negligence.— Bellinger  t.  Hughes,  160  P.  838. 

(BS)   Reaoeats   or   Prayer*. 

€=255(4)  (Or.)  Although  refusal  of  an  instruc- 
tion limiting  evidence  to  the  single  issue  as  to 
which  it  was  competent  would  be  an  error,  held 
no  error  can  be  predicated  upon  court's  failure 
in  that  respect  in  the  absence  of  a  request- 
State  V.  Finnigan,  160  P.  870. 
€=260(1)  (Okl.)  The  refusal  of  an  instruction 
covered  by  instruction^  given  by  the  court  in 
another  form  is  not  error.— Simpson  v.  Mauldin, 
160  P.  481. 

4:»267(1)  (Utah)  Striking  from  a  req^ueated  in- 
struction matter  which  is  but  repetition  or  re- 
statement of  other  matter  therein  is  not  error. 
— Broadbent  v.  Denver  &  R.  G.  By.  Co.,  160  P. 
1185. 

(O)  CoBstrnetion  and    Operation. 

€=>  295(1)  (Idaho)  Though  certain  instructions 
may  not  accurately  state  the  law,  yet  if,  in  the 
light  of  the  entire  charge,  they  are  not  mis- 
leading, they  do  not  constitute  reversible  er- 
ror.—'laylor  V.  LyUe.  160  P.  942. 
€=296(2)  (Okl.)  Instructions  in  action  for 
price,  construed  together,  held  not  objectionable 
as  authorizing  recovery  against  two  of  the  de- 
fendants on  the  ground  of  use  alone.— Hara  t. 
Patterson,  160  P.  924. 
€=296(6)  (Cal.)  In    railroad    fireman's    action 


for  injury  when  struck  by  signboard,  instruc- 
tion on  assumption  of  risk,  viewed  with  prop- 
er instructions  on  contributory  negligence,  AeM 


not  objectionable  as  conveying  the  impretsloa 
that  he  was  not  guilty  of  contributory  negli- 
gence, unless  he  fully  appreciated  the  result  of 


his  own  act.— HumphfreB  t.  Western  Pac.  By. 
Co.,  160  P.  415. 

€=296(11)  (Cal.)  In  railroad  fireman's  action 
for  injury,  instruction  as  to  measure  of  dam- 
ages, considered  with  instructioss  as  to  dim- 
inution on  account  of  contributory  negligence. 
held  not  misleading.— Humphfres  t.  Western 
Pac.  Ry.  C3o.,  160  P.  415. 

€=296(11)  (CaLApp.)  A  general  instruction 
as  to  the  amount  of  damages  held  not  mislead- 
ing when  supplemented  by  specific  directions  as 
to  the  elements  for  which  plaintiff  could  recov- 
er.— Earl  v.  San  Francisco  Bridge  Co.,  160  P. 
570. 

IX.  VERDICT. 
(B)  Bpeolal  Interroaratorles  and  Ftndlnirs. 
«=»355(1)  (CaLApp.)  Where  any  one  of  the 
several  answers  to  interrogatories  or  special 
verdicts  was  unsupported  by  the  evidence,  the 
general  verdict,  based  on  such  special  verdicts, 
could  not  stand. — Richmond  Dredging  Co.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  160  P.  862. 

X.  TBIAl.  BY  COtTRT. 

(B)  Fladlnsa  o<  Fact  and  Conelnalon* 
of  I,aw.* 

€=>397(5)  (Idaho)  The  trial  court  must  make 
findings  on  every  material  issue  on  which  proof 
is  offered,  and  on  failure  to  do  so  the  cause 
will  be  remanded  for  additional  findings  unke* 
they  would  not  affect  the  judgment— Berlin 
Mach.  Works  v.  Dehlbom  Lamber  Co.,  160  P. 
746. 

^=>398  (Cal.App.)  A  finding  that  a  wife  never 
made  or  entered  into  a  contract  in  writing  is 
not  inconsistent  with  the  fact  that  her  hus- 
band entered  into  it  on  her  behalf  and  with 
her  Knowledge  and  consent— Pacific  Mfg.  Co.  v. 
Perry,  160  P.  246. 

€=404(2)  (CaL)  A  finding,  in  a  trait  to  quiet 
title,  of  ownership,  title,  or  interest,  is  a  finding 
of  ultimate  fact,  and  not  a  conclusion  of  law. — 
McArthur  v.  Goodwin,  160  P.  679. 

XI.   WAIVER  Ain>  CORRECTION  OF 
IRREGVIJIlRITIES  and  ERRORS. 

€=419  (Or.)  The  denial  of  a  motion  for  non- 
suit at  the  close  of  plaintiffs'  case  will  not  be 
disturbed  when  the  omission,  if  any,  is  sub- 
sequently supplied  by  either  party.— McCully  v. 
Heaveme,  160  P.  1166. 

TROVER  AND  CONVERSION. 

See  Embezzlement,  €3»11. 

I.  ACTS  OOKSTITUTINa  CONVER- 
SION AND  LIABIXJTT 
THEREFOR. 


(Colo.)  Where  one  locked  up  by  town 
marshal  for  disturbing  the  pedce  was  searched 
and  his  money  taken  from  him  by  the  officer 
and  returned  the  next  day  when  be  pleaded 
guilty,  the  officer  was  not  guilty  of  conversion. 
— Hushaw  V.  Dunn,  160  P.  1037. 
€=>9(5)  (OkL), Where  the  original  taking  was 
wrongful  and  the  property  is  wrongfully  de- 
tained, demand  is  not  necessary  before  suit  for 
conversion.— Sale  v.  Shipp,  160  P.  502. 


TRUANTS. 

See  Schools  and  School  Districts, 
161. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 
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TRUSTS. 

See  Oharities ;  Dower. 

I.  CREATION.  EXISTENOE,  Ain>  VA- 
LIDITY. 
(A)  Bxpresa  Trusts. 

9=3 1  (N.M.)  Express  trusts  are  those  created  by 
direct  acts  of  parties  by  some  writing,  deed,  or 
will,  or  by  words  either  expressly  or  impliedly 
evincing  a  desire  to  create  a  trust. — ^Ward  v.  Bu- 
chanan, 160  P.  356. 

<S=>35(i)  (Cal.)  A  mere  promise  to  obtain  money 
and  thereupon  hold  it  in  trust  does  not  create  a 
trust  until  it  is  at  least  so  far  executed  that  the 
money  has  been  obtained  in  accordance  with  the 
promise. — Molera  v.  Cooper,  160  P.  231. 
«=>4I  (Cal.)  Plaintiffs  have  the  burden  of 
showing  by  evidence  that  a  bequest  was  on  a 
secret  trust,  notwithstanding  intimacy  between 
testator  and  legatee.— Gamer  v.  Purcell,  160  P. 
682. 

<S=»44(1)  (CaL)  That  in  a  prior  wiU  testatrix 
attempted  to  give  more  than  allowed  by  law  to 
a  charity  is  not  e^dence  that  a  bequest  to  an 
individual  was  given  on  a  secret  trust  to  evade 
such  law.— Gamer  v.  Purcell,  160  P.  682. 

Evidence  in  a  suit  to  establish  a  secret  testa- 
mentary, to  evade  Civ.  Code,  $  1313,  as  to 
amount  which  may  be  bequeathed  for  charity, 
held  insufficient,  being  consistent  with  legatee's 
position  of  a  legatee  not  bound  to  carry  out  a 
trust- Id. 

<0)   Oonstraotlve  Trusts. 

«=»96  (Mont.)  It  is  a  fraud,  from  which  a 
trust  arises,  for  one  to  obtain  a  conveyance  of 
property  on  promise  to  devise  it,  and  then  re- 
voke the  will.— Huffine  v.  Lincoln,  160  P.  820. 
^=»t03(3)  (Mont.)  Where  one  induces  Ms  wife 
to  convey  to  him  property  which  she  designed 
to  convey  to  her  daughter,  on  his  promise  to 
devise  it  and  his  property  to  the  daughter  and 
a  son,  the  trust  arising  from  his  broken  prom- 
ise, is  under  Rev.  Codes,  §  5373.  in  favor  of  the 
daughter.— Huffine  v.  Lincoln,  160  P.  820. 

The  trust  arising  from  the  broken  promise  is, 
under  Rev.  Codes,  S  5373,  for  the  daughter 
alone,  though  the  son  was  without  fault,  where 
one,  designing  to  convey  her  property  to  her 
daughter,  conveyed  to  her  husband  on  his  prom- 
ise to  devise  it  and  his  property  to  the  daugh- 
ter and  a  son.— Id. 

VII.  ESTABUSHMENT  AND  EN. 
FORCEMENT  OF  TRUST. 

(B)  Rlvht    to    FoIIOTT    Trnst    Propertr    or 
Proceeds  Thereof. 

<S=»349  (Wash.)  The  right  of  a  beneficiary  to 
reclaim  a  trust  fund  is  based  upon  his  right  of 
property,  and  not  upon  any  right  as  a  preferred 
creditor  of  tnistee.— Chase  &  Baker  Co.  t. 
Olmsted,  160  P.  852. 

IO\  Actions. 

*=>372(1)  (Wash.)  The  burden  is  on  a  cestui 
que  trust  of  money  blended  by  trustee  with  his 
own  in  a  bank  account,  to  prove  his  title  as 
against  creditors. — Chase  &  Baker  Co.  v.  Olm- 
sted, 160  P.  952. 

€=>374  (Wash.)  Cestai  que  trust  of  money 
blended  by  trustee  with  his  own  in  a  bank  ac- 
count cannot  recover  more  than  lowest  balance 
to  which  blended  account  has  been  reduced 
pending  its  currency  as  shown  by  the  bank's 
books.— Chase  &  Baker  Oo.  v.  Olmsted.  160  P. 

ULTRA  VIRES. 

See  Banks  and  Banking,  «33261. 

UNDISCLOSED  AGENCY. 

See  Prineipal  and  Agent,  «=s>14S. 


UNIFORMITY. 

See  Taxation,  <Ss>40. 

UNITED  STATES. 

See  Courts,  <£=>489;  Indians;  PaUic  LandaL 
<S=>39. 

USAGES. 

See  Customs  and  Usages. 

USURY. 

See  Appeal  and  Error,  9s>1067;  Bank*  and 
Banking,  €=3270. 

I.  USURIOUS  CONTRACTS  AND 

TRANSACTIONS. 

(B)   Rlarhts  and  Rentedies  of  Parties. 

<SS994  (OkL)  Under  Comp.  Laws  1909,  §  4416, 
held  that,  where  it  was  shown  that  asnrious 
interest  was  reserved  in  the  note  secured,  the 
judge  should  enjoin  foreclosure  by  advertise- 
ment, of  the  <£attel  mortgage  securing  the 
note,  and  direct  that  further  proceedings  for 
foreclosure  be  had  in  court. — Pearson  v.  Glen 
Lumber  Co.,  160  P.  48. 

®='I02(1)  (Okl.)  A  written  demand  for  the  re- 
turn of  usury  is  in  substantial  compliance  with 
Rev.  Laws  1910,  §  1005,  though  the  amount  for 
which  the  partv  is  liable  is  incorrectly  stated.^ 
Texmo  Cotton  Ezch.  Bank  r.  Liston,  160  P.  82. 
<&5>lll(^  (OU.)  A  written  demand  for  the 
return  of  usury  is  a  condition  precedent  to  ft 
suit  therefor  under  Rev.  Laws  1910,  f  1003, 
and  must  be  alleged  and  proven. — Texmo  Cot- 
ton Excb.  Bank  v.  Liston,  160  P.  82. 

n.  FENAI.TIES    AND    FORFEITURES. 

€=»I38  (Okl.)  Where  usury  Is  proven,  tiie 
amount  actually  loaned  must  be  credited  with 
double  the  amount  of  interest  charged  or  re- 
served in  the  note  given  for  the  loan. — Pearsoa 
v.  Glen  Lumber  Co.,  160  P.  48. 
€=9  141  (Okl.)  Where  the  maker  of  a  note  con- 
taining usury  pa;t's  it  in  full  to  the  transferee, 
the  right  of  action'  to  recover  double  the  in- 
terest paid,  under  Rev.  St.  U.  S.  §  5198  (U.  S. 
Comp.  Stat.  1913,  §  9759),  is  against  the  trans- 
feree, and  the  payee  is  not  a  necessary  party 
defendant— First  Nat  Bank  of  Wellston  v. 
Sensebaugh,  160  P.  455. 

<S=»I42(3)  (Okl.)  In  an  action  for  twice  the  in- 
terest paid  on  a  usurious  note,  petition  held 
sufficient  as  against  demurrer.— First  Nat  Bank 
of  Wellston  v.  Sensebaugh,  160  P.  455. 

VACATION. 

See  Appeal  and  Error,  €=»807;  Executors  and 
Administrators,  «=>848,  358,  509;  Guardian 
and  Ward,  «=>106,  109;   Motions,  «=959. 

VALUE. 

See  Courts,  i3=>222;  Evidence,  «=>142,  543; 
Justices  of  the  Peace,  @=>141. 

VENDOR  AND  PURCHASER. 

See  Champerty  and  Maintenance,  €=97;  Or- 
change  of  Property ;  Executors  and  Adminis- 
trators, «=3337-358;  Guardian  and  Ward. 
«=>105,  109;  Homestead,  «=>128;  Logs  and 
Logging;  Public  Lands,  «s>158^;  Sales; 
Specific  Performance. 

I.  REQUISITES  AND  VAUODITT  OF 
CONTRACT. 

€=^3(3)  (Call)  A  writing  addressed  to  brokers, 
agreeing  to  sell  a  lot  tor  $3,000,  was  not  a 
valid  contract  to  sell,  merely  authorizing  the 
brokers  at  most  to  fiiad  a  suitable  purchaser, 
without  binding  the  owner  to  make  a  contract 
of  sale  to  any  person.— fiollandr  Ti  McCarthy, 
160  P.  1068.  Dig  feed  byljOOgle 
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4=^45  (Colo.)  In  acdon  of  rei^enn  for  automo- 
bile given  as  part  of  price  of  land,  question  of 
fraud  practiced  upon  plaintiff  in  transaction 
held  for  jury.— Walker  v.  MacMillan,  160  P. 
1062. 

n.   CONSTRTTOnOK    AND    OPERA- 
TION   OF   CONTRACT. 

^t=>70  (Cal.)  Where  defendant  agreed,  as  com- 
pensation for  walnut  trees,  to  pay  a  sum  equal 
to  ten  times  value  of  nut  crop,  held  that,  in 
computing  value  of  crop,  nuts  eaten  by  hogs  of 
defendant  who  was  in  possession,  should  be  con- 
sidered ;  plaintiff  having  no  right  or  authority 
to  keep' hogs  from  ranging  on  that  portion  of 
land.— Edwards  v.  Arp,  160  P.  551. 

Where  defendant  bought  land  on  which  wal- 
nut trees  were  growing,  agreeing  to  pay  ten 
times  the  value  of  the  crop,  and  allowed  his 
hogs  to  eat  part  of  the  nuts,  held,  that  such  nuts 
were  to  be  taken  into  consideration  in  fixing  the 
crop's  value,  despite  contention  that  such  was 
not  contemplated. — Id. 

m.  modhtoation  or  rescission 

OF  contract. 
(O)  Beaolaslon  by  Pvraliaaer. 

^s»ll7  (Colo.)  Where  plaintiff  contracted  to 
buy  land  for  |4,600,  delivering  his  automobile 
as  part  payment  to  extent  of  $2,000,  he  could 
not  maintain  replveln  to  recover  such  automo- 
bile, as  having  been  obtained  by  false  represen- 
tations, and  retain  the  land. — Walker  v.  Mac- 
MiUan,  160  P.  1062. 

4=3 1 22  (Colo.)  Where  party  haa  been  induced 
to  contract  by  fraud,  he  has  two  remedies,  to 
rescind  and  be  reimbursed  for  money  expended, 
or,  waiving  right  to  rescind,  to  have  action  for 
damages  resulting  from  the  fraud;  but  an  elec- 
tion to  waive  the  fraud  is  irrevocable,  and  a 
rescission  must  be  in  toto. — Walker  v.  MacMil- 
lan, 160  P.  1062. 

-  IV.  PERFORMANCE  OF  CONTRACT. 

(D)  Parment  ot  Pnrchaae  MonRy. 

4=>  1 8 1  (Wash.)  Where  a  vendor  sold  real  prop- 
erty for  a  price  named,  to  be  paid  by  assumption 
of  local  improvement  assessments,  and  certain 
mortt^ges,  transfer  of  other  property,  and  bal- 
ance in  cash,  the  purchaser  is  not  liable  to  the 
vendor  for  that  portion  of  the  mortgage  debt 
which  he  was  not  required  to  pay. — ^Tetzner  t. 
Wnlf,  160  P.  289. 


I  impart  conatmctive  notice  to  subaeqneBt  pur- 
chaser.—Coates  V.  Smith,  160  P.  517. 
^i=3242  (Cal.)  Any  notice,  without  which  Civ. 
Code,  §  856,  provides  that  no  implied  or  re- 
sulting trust  can  prejudice  the  rights  of  a  pur- 
chaser of  real  estate  for  value,  being  matter 
outside  the  record  title,  the  one  asserting  the 
trust  has  the  burden  of  proving  the  notice. — 
Kowalsky  v.  Kimberlin,  160  P.  673. 

VENUE. 

See  Divorce,  iSs>62,  91 ;   Execution,  «=»59. 

II.   DOMICILE   OR  RESIDENCE  OF 
PARTIES. 

®=»24  (Kan.)  Evidence  held  sufficient  to  show 
that  the  plaintiff  resided  in  the  county  where 
the   action    was   brought.— White   v.    City   of 
Bonner  Springs,  160  P.  1024. 

m.  CHANGE  OF  VKNUE  OR  PLACE 
OF  TRIAL. 

^=366  (CalApp.)  An  affidavit  of  merits  and 
residence  on  change  of  venue,  made  by  defend- 
ant's wife,  who  was  familiar  with  facts  of 
case,  during  his  temporary  absence  from  state, 
held  a  sufficient  compliance  with  Code  Civ. 
Proc.  g  396.— Gardner  v.  Steadman,  160  P.  884. 
<e=»67  (CaLApp.)  An  affidavit  of  merits  and 
residence,  made  by  another  than  defendant, 
which  is  defective  biecause  merely  stating  a  con- 
clusion of  affiant  as  to  defendant's  residence, 
may  be  amended  in  the  discretion  of  court. — 
Gardner  v.  Steadman,  160  P.  834. 

Where  an  affidavit  of  merits  and  residence  by 
defendant's  wife  was  defective,  a  new  affidavit 
by  defendant's  attorney  held  a  sufficient  com- 
pliance with  an  order  of  court,  permitting  an 
amended  affidavit  to  be  filed. — ^Id. 
<&=>M  (Okl.)  Objection  that  under  Rev.  Laws 
1910,  i  4673,  an  action  sHould  have  been  brought 
in  the  county  where  the  cause  of  action  arose  is 
waived  by  filing  demurrers  presenting  other 
grounds,  together  with  the  objection  to  the 
venue.— Hume  v.  Cragin,  160  P.  621. 

VERDICT. 

See  Appeal  and  Error,  <S=»1000-1016 ;  Crimi- 
nal Law,  «s>1158,  1159;  Judgment,  «=>248: 
New  Trial,  <S=»66,  70;   Trial,  <S=>355. 

VERIFICATION. 

See  Pleading,.  «=>292. 


V.  RIGHTS  AND  LIABILITIES  OF 

PARTIES. 

(C)  Bon*  Fide  PnrcIiaaerB. 

^s»229(l)  (CaL)  Mere  assertion  by  a  third  per- 
son to  a  purchaser  of  land  that  he  owned  an 
interest  therein  is  not  notice  of  an  implied  or 
resulting  trust.— Kowalaky  v.  Kimberlin,  160  P. 
673. 

«=>229(10)  (Cal.)  One  authorized  to  close  by 
payment  a  deal  for  purchase  of  land  if  the  ven- 
dor's record  title  was  good  is  not  such  an  agent 
of  the  purchaser  that  information  to  it  of  a  se- 
cret trust  is  notice  to  the  purchaser. — Kowalsky 
V.  Kimberlin,  160  P.  673. 

One  having  a  contract  for  purchase  of  land  is 
not  agent  of  one  buying  his  interest,  as  regards 
notice  of  a  secret  trust  in  the  land. — Id. 
®=>230(2)  (Kan.)  Purchaser  of  realty,  record- 
ed deed  to  whose  grantor  excepts  a  certain 
mortgage,  is  not  an  innocent  purchaser  against 
such  mortgage,  though  it  is  not  recorded  and 
he  has  no  actual  notice  thereof. — Bacon  v.  ha- 
derbrand,  160  P.  1029. 

<S=>23I(15)  (Or.)  Record  of  mortgage,  certificate 
of  acknowledgment  of  which  fails  to  name  ac- 
knowledging party,  where  reference  is  made  in 
certificate   to   executing  party,  is  sufficient  to  I     „^. 

For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  InOexas  see  same  topic  and  KEX-NUUBBS '  ^5k  l^ 


VESTED  RIGHTS. 

See  Constitutional  Law,  <S=3l03-107. 

WAGES. 

See  Master  and  Servant,  «=»80,  8S. 

WAIVER. 

See  Criminal  Law,  «=>106,  262,  629;  Estoppel, 
€=>52;  Evidence,  ®=>467;  Habeas  Corpus, 
€=>49;  Insurance,  $=>400:  Justices  of  the 
Peace,  $=>141,  161 ;  Landlord  and  Tenant, 
•^=»178;  Mines  and  Minerals,  ©=378;  Plead- 
ing, <S=>412:  Sales,  «=3288;  Tender,  <8=>15; 
Venue,  «='84. 

WARDS. 

See  Guardian  and  Ward. 

WARRANT. 

See  Municipal  Corporations,  ^=3485- 

WARRANTY, 

See  Bills  and  Notes,  «=>296;    Sales,  «=>274, 
288. 
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WATERS  AND  WATER  COURSES. 

See   Ooets,    «saS2 ;    Drains ;    Evidence,   472 ; 
Navigable  Waters. 

I.  APFHOPRIATIOK    OF    BIOHTS    IK 
PUBUO   I.ANBS. 

«!s»2l  (Wash.)  Under  BeminKton's  Coda  1915, 
§  6333,  enacted  in  1890,  where  water  rights 
were  appropriated  in  1903  before  title  to  the 
land  had  passed  out  of  federal  government,  a 
subsequent  grant  to  the  state  was  subject  to 
the  vested  right  acquired  by  the  appropriation. 
— Colburn  v.  WincheU,  160  P.  1062. 

Where  landowner  appropriated  water  on  gov- 
ernment land  in  1903,  and  the  state  acquired 
title  in  1905  and  disposed  of  it  in  1906,  Rem- 
ington's Code  1915,  I  6844,  does  not  apply,  but 
under  Gomp.  St.  1913,  {  4647,  the  appropriator 
acqtiired  right  of  way  for  ditch  before  title  pass- 
ed out  of  federal  governmeat. — Id. 

XI.   KATUBAI.  -WATBK  OOtTBSEB. 
(A)  Riparian  RIarhta  in  Ocaeral. 

®=>39  (CaL)  The  mere  fact  that  a  riparian 
owner  whose  lands  may  properly  be  irrigated 
from  a  stream  conveys  a  right  of  way  to  a  rail- 
road does  not  cut  off  his  riparian  right,  where 
the  railroad  embankment  is  cut  and  the  stream 
permitted  to  flow  through.— Half  Moon  Bay 
Land  Co.  v.  Cowell,  160  P.  675. 

That  low-lying  land  slopes  down  from  a  creek 
bed  by  reason  of  deposits  of  torrential  debris 
by  the  creek  does  not  deprive  the  owner  of  bis 
riparian  rights.— Id. 

4S940  (Cal.)  The  use  by  one  riparian  owner 
of  the  water  of  a  stream  in  whole  or  in  part 
cannot  be  interfered  with  by  another  riparian 
owner,  not  using  the  water  himself. — Half  Moon 
Bay  Land  Co.  v.  Cowell,  160  P.  675. 
<9=348  (Cal.)  Whether  a  riparian  owner  having 
the  right  to  use  waters  for  irrigation  has  ac- 
tually used  them  or  not  is  immaterial,  the  right 
to  such  waters  not  being  subject  to  acquirement 
by  use  or  to  loss  by  disuse.— Half  Moon  Bay 
Land  Co.  v.  Cowell,  160  P.  675. 
®=349  (Cal.)  A  decree  apportioning  waters  of  a 
stream  among  riparian  owners  modified  so  as  to 
state  the  rule  that  each  owner  may  use  the  whole 
or  any  part  of  the  water  on  his  land  when  such 
use  does  not  interfere  with  actual  use  by  the 
other  owners. — Half  Moon  Bay  Land  Co.  v.  Cow- 
ell, 160  P.  676. 

In  apportioning  waters  for  irrigation  pur- 
poses, the  court  may  consider  the  length  of  the 
stream,  the  volume  and  extent  of  riparian  own- 
ership, the  character  of  soil,  the  area  to  be  ir- 
rigated, the  practicability  of  irrigation,  the  ex- 
pense thereof,  and  the  comparative  profit  of  the 
different  uses. — Id. 

If  a  riparian  owner  is  allotted  a  certain 
amount  of  water  for  irrigation  purposes,  he  may 
nevertheless  use  it  for  any  other  beneficial  ase. 
—Id. 

The  mere  fact  that  if  one  riparian  owner  con- 
sented another  could  construct  a  diversion  dam 
and  irrigate  a  greater  acreage  thereby  does  not 
warrant  a  finding  that  the  greater  acreage  is  ir- 
rigable, in  the  absence  of  a  showing  that  the  oQi- 
er  owners'  consent  could  be  obtained.— Id. 

(D)   Dtremton, 

^=384  (Wyo.)  The  common-law  right  to  sue  for 
damages  for  wrongful  diversion  or  water  is  not 
affected  by  the  statutory  remedy  for  distribution 
by  the  water  commissioner,  which  gives  no 
remedy  for  past  diversion. — Van  Buskirk  v.  Red 
Buttes  Land  ft  Live  Stock  Co.,  100  P.  387. 

VI.  APPBOFRIATIOH'  AHD  PRE. 
SCRIFTIOV. 

4=>I33  (Wash.)  To  make  appropriation  of  wa- 
ter, there  mast  be  intent  to  appropriate  a  cer> 
tain  quantity  and  an  eetval  use  of  ttaet  qtian- 


tlty  or  reasanaUt  diHgenee  in  preparing  land 
for  Ite  use.— Oolbnm  v.  Winchell,  160  P.  1052. 
iS=9l38  (Cal.)  Permissive  use  of  waters  for  ir- 
rigation by  obstruction  and  diversion  to  another 
watershed,  does  not  create  a  right  to  continue 
such  diversion,  however  Ions  continued.— Half 
Moon  Bay  Land  Co.  v.  CoweU,  160  P.  675. 
<S=»I43  (Wash.)  Where  for  20  years  prior  to  the 
commencement  of  an  action  to  determine  ripa- 
rian rights  each  of  the  parties  diverted  from  a 
creek  and  used  upon  their  respective  tracts  of 
land  certain  proportionate  amounts  of  water, 
their  continued  use  of  water,  by  matual  consent, 
ripened  into  a  binding  agreement  determinative 
of  the  rights  of  the  parties.— Villa  t.  Keylor,  100 
P.  297. 

$=>I52(10)  (Nev.)  In  action  to  determine  wa- 
ter rightSr  where  defendant's  answer  set  up  at 
least  one  allegation,  which,  uncontroveited  and 
to  be  taken  as  true,  estalmshed  priority  of  ap- 
propriation in  favor  of  defendant,  plaintiff 
failing  to  establish  allegations  oi  complaint, 
court  properly  dismissed  action  on  defendant's 
motion. — Bernard  v.  Metropolis  Land  Co.,  100 
P.  811. 

vn.  comnETTANOBs  AND  con- 

TRACTB. 

$=s>(56(9)  (Cal)  Covenant  in  a  deed  to  supply 
water  when  the  land  is  cultivated,  being  consid- 
eration for  the  price  above  the  land's  value,  is  a 
present  grant  of  a  water  right,  not  lost  by  mere 
Failure  to  cultivate  and  demand  water,  or  by  ces- 
sation of  cultivation  and  demand  for  water. — 
Palermo  Land  &  Water  Co.  v.  Railroad  Commis- 
sion of  State  of  California,  160  P.  228. 

Vm.  ARTIFIOIAI,   FOHSS,    RESER- 
VOIRS. AND  oramhels,  dams, 

AlTD   PLOWAGE. 

®=9|7I(1)  (Cal.)  Rights  of  owners  in  Imperial 
Valley,  during  the  Salton  Sea  overflow,  can- 
not be  measured  by  principles  governing  sur- 
face waters,  recurrent  flood  waters,  or  attempt- 
ed changes  of  natural  conditions  imposing 
greater  servitude  or  positively  injuring  lower 
lands. — Jones  v.  California  Development  Com- 
pany, 160  P.  828. 

Under  extraordinary  water  conditions,  as  at 
time  of  Salton  Sea  overflow,  the  landowner  may 
use  every  reasonable  precaution  to  prevent  in- 
jury to  his  land,  and  whether  bis  conduct  is 
reasonable  is  determinable  by  ezistinB  condi- 
tions, and  not  consequences. — ^Id. 

Owner  in  Salton  Sea  district  at  time  of  over- 
flow held  not  entitled  to  recover  for  injuries  by 
erosion  from  dynamiting  channel  and  destroy- 
ing hardpan  with  consequent  rapid  off-flow : 
the  dynamiting  being  reasonable  under  the  dr- 
ctunstanccs. — id. 

<3ebI7I(1)  (Okl.)  Whsre  a  raUway  attempts  to 
alter  the  course  of  natoial  drainMC  It  most 
provide  means  for  the  flow  of  the  water,  and 
where  it  attempts  to  gather  tiie  water  into 
ditches,  it  must  take  care  to  do  no  injury  to  an 
abutting  landowner  greater  than  would  have 
resulted  from  the  natural  drainage. — Kansas 
City  Southern  Ry.  Co.  v.  Hurley,  160  P.  9ia 

IX.  P1IBX.I0  WATER  SUPPX.T. 
(A>  Donteatle     aad     Manlvlpal    Parpoaca, 

@=>208  (Wash.)  Where  the  defective  condition 
of  a  foundation  under  city  water  meter  at  a 
p<^t  where  water  pipe  was  reduced  to  a 
smallar  pipe  coold  readily  have  been  ascer- 
tained by  an  inspection,  the  failure  to  inspect 
and  replace  the  foundation  was  negligence  on 
the  part  of  the  city.- Imperial  Candy  Co.  v. 
(Dhy  of  Seattle,  160  P.  dm;  Seattle  Seed  Co. 
V.  Sams,  Id.  304. 

Breaking  of  water  pips  improperly  constrnrt- 
ed,  etc.,  oeM  proximate  cause  of  injury  by  wa- 
ter to  defendant's  property  In  basement,  when 
such  injury  was  tile  natural  and  probable  con- 
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sequence  thereof  and  was  anch  as  would  rea- 
sonably be  anticipated  therefrom. — Id. 

Under  ordinance  forbidding  use  of  basement 
of  a  building  without  a  drain,  not  forbidding 
a  tenant's  use  of  such  basement,  a  tenant  stor- 
ing his  property  in  soch  basement  was  not 
guilty  of  ne^igenoe  preventing  his  reoovecy  for 
damages  from  floodug  by  breaking  of  water 
main. — Id. 

(B)  Ivrlsrattoa  aad  Otner  Acrlenltmral 
Parpoaes. 

®=>256  rCal.)  Under  Public  Utilities  Act,  {  31, 
and  St  1018,  p.  84,  held,  the  Bailroad  Commis- 
sion, being  applied  to  for  an  order  rsqniring  serv- 
ice by  a  water  company,  baa  Jnrisdiction  to  de- 
termine whether  applicant  is  in  the  class  entitled 
to  the  service.— Palermo  Land  &  Water  Co.  v. 
Itailroad  Commission  of  State  of  California,  160 
P.  228. 

<S=3257(1)  (Cal.)  Covenant  of  company  selling 
land  to  supply  water  at  rates  to  be  fixed  by  law 
held,  relative  to  the  company  being  a  public  util- 
ity, subject  to  jurisdiction  of  Kauroad  Commis- 
sion to  imply  that  the  service  is  to  be  that  of  a 
public  utility.— Palermo  Land  &  Water  Co.  v. 
Kailroad  Commission  of  State  of  CaUfomia,  160 
P.  228. 

Submission  to  the  Railroad  Commission,  by  a 
company  selling  land  with  covenant  to  supply 
vk'ater,  of  the  establishment  of  its  water  rates, 
held  to  make  the  use  a  public  one,  and  it  a  public 
utUity.— Id. 

«=s>258  (Wash.)  In  action  by  irrigation  com- 
pany against  landowner  and  others,  complaint 
held  to  fairly  disclose  it  was  designed  neither 
for  specific  performance  nor  damages,  but  was 
drawn  on  toeory  that  contract  between  par- 
tics  for  purchase  of  water  right  was  in  nature 
of  a  mortgage,  creating  lien  on  the  land  and 
water  right,  and  as  such  it  was  suiScient. — 
Fruitland  Irr.  Co.  v.  Thayer,  160  P.  1048. 

While  the  Carey  Act  (Rem.  Code  1915,  i 
6721),  providing  for  reclamation  of  arid  lands, 
is  limited  in  its  scope  to  water  right  under 
that  act,  and  does  not  apply  generally,  ir- 
respective of  statute,  parties  may  contract  that 
a  water  right  for  irrigation  shall  be  subject  to 
a  lien  in  favor  of  the  irrigation  company  which 
sold  the  right.— Id. 

Contract  for  sale  of  water  right,  which  ex- 
pressly charged  price  as  lien  on  land  and  wa- 
ter right,  in  favor  of  irrigation  company  selling, 
possessed  all  elements  of  lien  created  by  con- 
tract on  specific  property,  enforceable  in  equity 
by  irrigation  company  against  landowner  for 
any  default,  though  it  lacked  essential  elements 
of  mortgage. — Id. 

In  irrigation  company's  action  against  land- 
owner and  others  to  foreclose  lien  created  by 
landowner's  contract  to  purchase  perpetual  wa- 
ter right,  providing  for  foreclosure  and  sale  of 
land  and  water  right-  on  enforcement  of  lien,  a 
sale  under  the  decree  directing  sale  of  both  land 
and  right  would  pass  title  to  right,  as  against 
irrigation  company,  though  it  never  tendered  or 
brought  into  court  a  deed  for  the  right.— Id. 

WAYS. 

See  Highways. 

WEATHER. 

See  Evidence,  €=>114. 

WHARVES. 

<S=»9  (Or.)  Under  L.  O.  L.  |  798,  subd.  6,  pro- 
viding that  tenant  may  not  deny  title  of  land- 
lord, lessee  of  wharfage  rights,  by  accepting 
written  agreement,  was  estopped  from  contro- 
verting his  landlord's  title  when  retaining  pos- 
session of  the  rights  secured  by  the  lease.— 
Treadgold  v.  WUlard,  160  P.  803. 

Wharf  resting  on  piles  driven  into  mud  flats 
was  a  part  of  the  realty,  which  could  be  held 


under  lease:,  so  that  UUag  possession  of  any 
part  thereof  under  an  agreement  of  lease  cre- 
ated the  relation  of  landford  and  tenant — Id. 

Where  lessee  of  wharfage  rights,  when  noti- 
fied his  landlord's  title  was  in  litigation,  tied 
raft  on  which  he  unloaded  passengers  and 
freight  to  another  wharf,  but  it  constantly  rest- 
ed against  leased  wharf,  to  which  it  was  at- 
tached hv  gangplank,  such  lessee  occupied  the 
leased  woMf.— Id. 

WIDOWS. 

See    Dower;     Executors    and    Administrators, 
<8=»178,  181. 

WILLS. 

See  Charities;    Descent  and  Distribution;    Ex- 
ecutors and  Administrators;    Jury,  4=>19. 

n.  TE8TAMENTART  OAPAOITT. 

«=>55(1)  (Kan.)  Testimony  in  will  contest  had 
to  sustain  finding  that  testator  had  sufficient 
mental  capacity.— Ahnert  v.  Ahnert,  160  P.  201. 

ni.  OOMTRAOTS  TO  DEVISE  OH  BE< 
QUEATH. 

€s»66  (Mont.)  Agreement  to  devise  property 
held  not  satisfied  by  making  a  will  and  then 
revoking  it,  but  to  contemplate  a  will  to  re- 
main eSectivs.— Huffine  v.  Lincoln,  160  P.  820. 

IV.   REQUISITES   AlTD   VAIiIDITY. 
(C)   Ezeentlon. 

<@=»  1 1 1  (3)  (Kan.)  A  will  is  not  invalid  because 
testator's  name  was  written  bj  another,  he 
having  made  his  mark,  and  his  name  being 
written  by  his  direction  in  his  presence. — Ahn- 
ert v.  Ahnert,  160  P.  201. 

(F)   Mistake,  DnAve  Influence,  and  Fraad. 

®=s>l66(l)  (Kan.)  Testimony  held  to  sustain 
finding  that  testator  was  free  from  undue  in- 
flnence.— Ahnert  v.  Ahnert,  160  P.  201. 

▼.  PROBATE.    ESTABLISHMENT, 

AND  ANNTUCENT. 

(A.)  Probate   and  Revocation   la   General. 

9=>207  (Cal.)  Letters  written  by  a  person  to 
relatives  and  a  business  agent  held  testamenta- 
ry in  character  justifying  their  admission  to 
probate  as  a  wiU.— In  re  Cook's  Estate,  160  P. 
553. 

Letters  testamentary  in  character  held  prop- 
erW  admitted  to  probate  as  a  will  as  against  the 
objection  that  they  did  not  become  effective  as 
a  wiU.— Id. 

®=»2I5  (Cal.)  The  coort  on  petition  for  pro- 
bate of  writings  claimed  to  constitute  a  will  can 
only  determine  whether  the  writings  constitute 
a  will  without  construing  the  writings. — In  re 
Cook's  Estate,  160  P.  653. 

(I)  Bearing  or  Trial. 

«=9333  (Kan.)  Findings  by  the  jury  that  testa- 
trix was  enfeebled  by  old  age  and  sickness  and 
partial  paralysis  at  the  time  of  execution  of 
will,  but  did  not  act  under  influence  amounting 
to  coercion,  and  understood  the  business  in 
which  she  was  engaged,  authorized  a  judgment 
sustaining  the  will.— Hladky  v.  Hladky,  160  P. 
992. 

Vn.  RIOHTS  AND  I.IABIUTIES  OF 
DEVISEES  AND   LEGATEES. 

(O)   Debts  Of  Testator   and   Ineoiabranees 
on  ProvertT. 

&=>828  (Or.)  Where  note  was  payable  in  (3ol- 
orado  and  will  of  maker  thereof,  whereby  de- 
fendants became  residuary  legatees,  was  pro- 
bated in  that  state,  the  payee's  right  of  action, 
if  any,  to  subject  property  in  bands  of  legatees 
to  payment  of  notes  arose  in  Colorado,   and 
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was  goremed  by  its  law.— Bainer  t.  Budd,  160 
P.  1168. 

^=s>832  (Or.)  At  common  law,  no  action  con  be 
maintained  against  a  legatee  npon  a  contract 
made  by  decedent,  as  the  legatees  take  the 
property  only  after  it  has  passed  from  admin- 
istrator or  executor,  in  whose  hands  alone  it  is 
liable  for  the  debts  of  the  deceased.— Rainey  v. 
Eudd,  160  P.  1168. 

®=>836  (Or.)  The  liability  of  devisee  is  con- 
fined to  the  real  estate,  with  which  the  admin- 
istrator or  executor  has  nothing  to  do. — Bainey 
V.  Rudd,  160  P.  1168. 

®=>847(3)  (Or.)  Complaint,  in  an  action  on  a 
note  against  legatees  under  will  of  the  maker, 
silent  as  to  statutory  prerequisites  of  L.  O.  L.  g 
4S8,  was  demurrable.— Rainey  t.  Rudd,  160  P. 

uea. 

WITHOUT  RECOURSL 

See  Bills  and  Notes,  <S=»293. 

WITNESSES. 

See  Appeal  and  Error,  ^=>994;  Criminal  Law, 
«B»6fe,  629,  742,  11T0% ;  Depositions ;  Evi- 
dence, <S»539-55S. 

n.  COMPETENOT. 

(C)  Teatlmony.  of  Partlea  or  Peraona  In- 
tereated,  tor  or  naralnat  Repreaenta.- 
ttvea,  SiirviTOra>  or  Snooeaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deceaaed  or 
Incompetent* 

«=s»l46  (Wash.)  Under  Bern.  &  Bal.  Code, 
i  1211,  a  husband  and  wife,  claiming  the  gift  of 
land  by  delivery  of  separate  deeds  before  the 
donor's  death,  could  not  testify  each  on  his  or 
her  own  behalf  in  suit  by  an  heir  to  quiet  title 
to  the  land,  but  each  could  testify  for  the  other. 
— Showalter  v.  Spangle,  160  P.  1042. 

In  states  where  the  common-law  right  of 
dower  exists,  the  wife,  in  a  suit  by  an  heir  to 
quiet  title  as  against  the  wife  and  husband  of 
land  embraced  in  deeds  delivery  of  which  was 
disputed,  is  not  competent  to  testify  on  be- 
half of  the  husband. — Id. 
®=>I59(18)  (Wash.)  The  payment  of  amounts 
due  by  defendant  to  decedent  constituted  trans- 
actions as  to  which  defendant  could  not  testify. 
— Goldsworthy  v.  Oliver,  100  P.  4. 
€s»l64(2)  (Wash.)  In  action  by  executors,  tes- 
timony by  defendant  as  to  lost  receipt  from 
decedent  was  inadmissible  as  showing  transac- 
tion with  decedent.— Goldsworthy  v.  Oliver,  160 
P.  4. 

^i=9l64(3)  (Wash.)  Identification  of  signatures 
to  receipts  does  not  come  within  Rem.  &  Bal. 
Code,  §  1211,  relating  to  testimony  as  to  "trans- 
actions" with  persons  since  deceased.— Golds- 
worthy  v.  Oliver,  160  P.  4. 

In  action  by  executors,  receipts  by  decedent, 
the  signatures  to  which  are  identified  by  de- 
fendant and  other  witnesses,  are  properly  ad- 
mitted in  evidence.— Id. 

m.  EXAMIirATION. 

(B)  Croaa-ESxamluatlon   and  Re-Bxamlna- 
tton. 

®s»267  (Kan.)  The  extent  to  which  cross-exami- 
nation shall  be  allowed  is  determined  by  the  cir^ 
cumstances  of  the  case  and  rests  largely  in  the 
discretion  of  the  trial  court- Stata  v.  AUen,  160 
P.  705. 

<=»269(1)  (Cal.)  Sustaining  of  objection  to 
question  asked  state's  witness  on  cross-examina- 
tion as  to  matter  concerning  which  nothing  had 
been  asked  on  direct  examination,  held  not  er- 
roneous in  absence  of  any  statement  as  to  pur- 
pose of  the  question.- People  v.  Wilt,  160  P. 

0=>275(2)  (Okl.)  In  action  for  injuries  in  run- 
away caused  by  fright  of  horse  at  escaping 
steam,  cross-examination  of  plaintiff  as  to  tho 


disposition  of  the  horse  was  proper.— Tall iaferro 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  160  P.  90. 

(C)  PrlTlleace  of  'Wltneaa. 

«3>304(4)  (Utah)  Under  Comp.  Laws  1907.  i 
912,  as  to  immunity  from  prosecution,  etc.,  ox 
person  testifying  as  to  violation  of  election 
laws,  such  immunity  is  complete,  and  is  not 
limited  to  cases  where  the  witness  himself  may 
have  been  concerned  In  the  offense  charged 
against  the  accused. — ^Beauregaard  v.  Gunniawk 
City,  160  P.  815. 

rv.  OREDIBIIiITT,    ZMFEACHMEHT, 

CONTRADICTION.  AND  COK- 

BOBOBATION. 

(A)   In    General. 

4s»330(l)  (Cal.App.)  Question  to  witness  as  t* 
whether  he  was  as  sure  of  his  testimony  on  a 
particular  matter  as  he  was  of  any  other  part 
of  his  testimony  was  meaningless. — People  r. 
Martinez,  160  P.  868. 

(B)  Charaeter  and  Condnct  of  'Wltneas. 

<g=>337(e)  (Wash.)  Under  Rem.  &  Bal.  Code,  t 

,2290,  defendant's  conviction  of  an  assault  pun- 
ishable under  a  city  ordinance  as  a  misdemeanor 
was  a  conviction  of  a  "crime,"  and  admissible 
onljf  to  affect  the  weight  of  his  testimony  in  a 
civil  action  for  damages  for  the  same  assault. — 
Marshall  v.  Dunn,  160  P.  298. 
<S=»344(2)  (Okl.Cr.App.)  Testimony  as  to  gen- 
eral character  of  witness  offered  to  impeach 
bim  must  be  as  to  his  reputation  for  truth,  and 
testimony  as  to  his  reputation  for  being  a  boot- 
legger is  incompetent— Upton  v.  State,  160  P. 
1134. 

(C)  Intereat  and  Blaa   of  'WItneaa. 

®=>374(1)  (N.M.)  Evidence  of  a  meeting  of 
state's  witnesses  to  organize  a  mob  to  hang  de- 
fendant is  admissible  to  show  bias  and  prejudice 
of  the  witnesses.— State  v.  Pruett,  160  P.  362. 

(D)    Inconaiatent    Stntementa    bjr  'Witneaa. 

4s>382  (N.M.)  Where  a  witness  testified  as  to 
the  first  difiiculty  a  week  before  the  homicide, 
and  denied  on  cross-examination  that  he  had 
said  that  defendant  bad  said  that  the  wife  of  de- 
ceased would  be  a  widow  within  a  week,  rebuttal 
evidence  that  he  had  so  stated  was  inadmissible 
on  any  theory.— State  v.  Pruett  160  P.  362. 
€=3392(1)  (Kan.)  In  a  prosecution  for  murder, 
where  defendant's  daughter  testified  that  de- 
ceased had  attempted  criminal  assaults  on  her 
and  she  hated  him,  her  letters  to  him  expressing 
friendship  and  affection  were  admissible  as  af- 
fecting her  credibility.— State  v.  Allen,  160  P. 
795. 

Where  defendant's  daughter  testified  that  at 
the  time  of  shooting,  deceased  was  attempting  to 
drag  her  from  a  buggy,  her  signed  statement  a 
day  or  two  after  the  hoomicide  as  to  the  posi- 
tion of  deceased  was  admissible  as  affecting  her 
credibility.— Id. 

WOODS  AND  FORESTS. 

See  Logs  and  Logging. 

WORDS  AND  PHRASES. 

"Accomplice."— State  v.  Edlund  (Or.)  160  P. 
534. 

"Account  stated."— Fee  t.  McPhee  Co.  (Cal. 
App.)  160  P.  397. 

"Actionable  negligence." — Chicago,  B.  I.  &  P. 
By.  Co.  V.  Beinhart  (OkU  160  P.  51 ;  Kan- 
sas City  Southern  By.  Co.  v.  Langley,  Id. 
451. 

"Actual  value."— Beclamatlon  Diet  No.  730  v. 
Inglin  (CaL  App.)  160  P.  10^ 

"Adequacy  of  price.' — Schader  v.  White  (Cal.) 
160  P.  557. 

"Adverse  party."— French  r.  McKe«n  (Or.)  160 

^•"'^l-  Digitized  by  CjOOgre 


1297 


INDEX-DIGEST 


'Words  and  Pbnwaa 


"Adverse  posBesslon.**— Cory  r.  Hotchkiss  (Cal. 

App.)  160  P.  841. 
"Agent."— Myers  v.  Joseph  A.  Strowbridge  Es- 
tate Ca  (Or.)  160  P.  135. 
"Agents,    employes,    or    persons    working    by, 

tbrongh,  or  under  them."— Boyd  t.  Lambert 

(Okl.)  160  P.  586. 
"Agreement."— Carter  v.  Prairie  Oil  &  Gas  Co. 

(OkL)  160  P.  319. 
"Alliance."— Lowery  t.  Westhelmer  (OkL)  160 

P.  496. 
"All  others  interested  in  the  estate." — Sarbach 
'     ▼.    Fidelia    &    Deposit    Co.    of    Maryland 

(Kan.)  160  P.  990. 
"Amount'.'— State  v.  Hill  (Nev.)  160  P.  772. 
"And  wife."— Lowery  y,  Westheimer  (Okl.)  160 

P.  496. 
"Appropriation  of  water." — Colbum  t.  Winchell 

(Wash.)  160  P.  1052. 
"Arising  out  of  and  in  course  of  employment." 

— Forman    v.    Industrial    Ace    Commission 

(CaL  App.)  160  P.  857. 
"Assent."— Farmers'  &  Drovers'  Bonk  t.  Bash- 

or  (Kan.)  160  P.  20a 
"Assessment." — People's  Water  Co.  r.  Boromeo 

(Cal.  App.)  160  P.  574. 
"Attempt  to  rape."- State  ▼.  (Jovington  (Kan.) 

160  P.  1009. 
"Authority."— People  v.  Howard  (CaL  App.)  160 

P.  697.      . 
"Bad  faith."— Ererdlng  &  FarreU  v.  Toft  (Or.) 

160  P.  1160. 
"Bale  of  cotton."— Chicago,  R.  I.  ft  P.  By.  Co. 

V.  caeveland  (Okl.)  160  P.  328. 
"Bearer."— Capitol  Hill  State  Bank  v.  Bawlins 

Nat  Bank  of  BawUns  (Wyo.)  160  P.  1171. 
"Bill  of  lading."-Chicago.  R.  I.  &  P.  By.  Co. 

V.  Cleveland  (OkL)  160  P.  328. 
"Burglary   with   explosives." — Howard  r.  Peo- 
ple (Cola.)  160  P.  1060. 
"Cbaritable  institution."— Bishop  Randall  Hos- 
pital V.  Hartley  (Wyo.)  160  P.  385. 
"Clerk."— People  v.  Howard  (Cal.  App.)  160  P. 

697. 
"Close  to."— Rantoul  Rural  High  School  Dist 

No.  2.  Franklin  County,  y.  Davis  (Kan.)  160 

P.  1008. 
"Collection  of  illegal  fees."— Parker  v.  Morgan 

(Utah)  160  P.  764. 
"Color  of  title."— Spaulding  t.  Beidleman  (OM.) 

160  P.  1120. 
"Conditional  subscription."— Natwick  v.  Terwil- 

liger  (Wyo.)  160  P.  338. 
"Consideration."— Butson  v.  Miss  (Or.)  160  P. 

530. 
"Construction,  alteration,  addition  to,  or  repair 

of."— Richmond  Dredging  C!o.  v.  Atchison,  T. 

&  S.  F.  Ry.  Co.  (Cal.  App.)  160  P.  862. 
"Contest"— State    v.    Howell    (Wash.)    160   P. 

760. 
"Conversion."— Hushaw  v.  Dunn  "^olo.)  160  P. 

1037. 
'  "Coroner."— More  v.   Board  of  Supr's  of  San 

Bernardino  CJounty  (Cal.  App.)  IW)  P.  702. 
"County   attorney."— Kytka   v.    Weber   County 

(Utah)  160  P.  111. 
"Crime."— Marshall  v.  Dunn  (Wash.)  160  P.  298. 
"Deceit"— KeUy  v.  Robertson  (Okl.)  160  P.  46. 
"Defective."— Citizens'    Bank    &    Trust    (3o.    v. 

Limpright  (Wash.)  160  P.  1046. 
"Defect  of   parties."— Ni  bio  y.   Drainage  Dist. 

No.  3  (Okl.)_160  P.  468. 
"Defendant"— Boyd  v.  Lambert  (OkL)  160  P. 

686. 
"Delivery."— Showalter  ▼.  Spangle  (Wash.)  160 

P.  1042. 
"Direct  attack."— Lieblin  v.  Breyman  Leather 

Co.  (Or.)  160  P.  1167. 
"Discharge.''— Everding  &  FarreU  t.  Toft  (Or.) 

160  P.  1160. 
"District"— City  of  San  Bernardino  ▼.  Horton 

(Cal.)  160  P.  231. 
"Due  process  of  law."— Touts   v.  Farmers'   ft 

Merchants'  Nat.  Bank  of  Loa  Angeles  (Cal. 

App.)  160  P.  855. 


"Embezslem en t."— People  ▼.  Howard  (CaL  App.) 
160  P.  607. 

"Estoppel  by  silence."— Farmers'  State  Bank  of 
Jefferson  v.  Jordon  (OkL)  160  P.  53. 

"Expense  of  litigation."— Curtis  ft  Gartside  Co. 
V.  Mtaa.  Life  Ins.  Co.  (Okl.)  160  P.  465. 

"Expense  or  cost  of  defense."— Curtis  &  Gart- 
side Co.  T.  JEtna  Life  Ins.  Co.  (Okl.)  160  P. 
40S. 

"EzprMS  trusts."— Ward  t.  Buchanan  (N.  M.) 
160  P.  366. 

"Factory."- Menke  t.  Hauber  (Kan.)  160  P. 
1017. 

"Fraud."— Kelly  v.  Robertson  (Okl.)  160  P.  46; 
Wingate  v.  Render  (Okl.)  160  P.  614. 

"General  guaranty." — Mangold  ft  Glandt  Bank 
V.  Utterbaek  (OkL)  160  P.  713. 

"Grabbots."— Chicago,  R.  I.  ft  P.  Ry.  C!o.  ▼. 
aeveland  (OkL)  160  P.  328. 

"Grounds."— People  t.  Predado  (Cal.  App.) 
160  P.  1090. 

"Hamlet"— Rantoul  Rural  High  School  Dist 
No.  2.  Franklin  County,  r.  Davis  (Kan.)  160 
P.  1008. 

"Harbor  areas."- Puget  Mm  Co.  ▼.  State 
(Wash.)  160  P.  310. 

"Harbor  lines."— Puget  Mill  Co.  ▼.  State  (Wash.) 
100  P.  310. 

"Holder."- Capitol  HUl  State  Bank  v.  Rawlins 
Nat  Bank  of  Rawlins  (Wyo.)  160  P.  1171. 

"Holder  in  due  course."— Everding  &  Farrell  v. 
Toft  (Or.)  160  P.  1160. 

"Homicide  by  misadventure," — State  t.  Hanklns 
(Wash.)  160  P.  307. 

"Incapable."— to  re  Northcutt  (Or.)  160  P.  801. 

"Indirect  evicftnce."- Arundel!  v.  American 
OUfields  Co.  (Cal.  App.)  160  P.  159. 

"Indorsee."— Mangold  ft  Glandt  Bank  v.  Utter- 
back  (OkL)  160  P.  713. 

"Inference." — Arundell  v.  American  Oilfields 
Co.  (Cal.  App.)  160  P.  150. 

"Injury  arising  out  of  employment." — Kimbol 
T.  Industrial  Accident  Commission  (CaL) 
160  P.  150. 

"Interstate  commerce."— Kansas  City  v.  Sea- 
man (Kan.)  160  P.  1139 ;  McBain  v.  North- 
em  Pac.  Ry.  (3o.  Mont)  160  P.  654;  Aldread 
V.  Northern  Pac,  Ry.  Co.  (Wai^^  160  P.  429. 

"Invitaaon."— Gasch  t.  Rounds  (Wash.)  160  P. 
962. 

"Jeopardy."— Ex  parte  Myers  (Okl.  Cr.  App.) 
160  P.  939. 

"Join."— Lowery  v.  Westheimer  (Okl.)  160  P. 
406. 

"Joined  by  my  wife." — Lowery  ▼.  Westheimer 
(OkL)  160  P.  496. 

"Joint  tenancy."— Equitable  Life  Assur.  Soc 
of  United  Sutes  v.  Weigbtman  (Okl.)  160 
P.  629. 

"Jurisdiction."- Model  Clothing  (3o.  v.  First 
Nat  Bank  of  Gushing  (Okl)  160  P.  450; 
Roth  V.  Union  Nat  Bank  of  Bartlesville,  Id. 
505. 

"Larceny."— People  v.  Howard  (Cal.  App.)  160 
P.  697. 

"Levy."— People's  Water  Co.  ▼.  Boromeo  (CaL 
App.)  160  P.  S74. 

"Liquidated  demand."— New  York  Life  Ins.  Co. 
V.  MacDonald  (Colo.)  160  P.  193. 

"Lucid  intervals."— Roberts  v.  Pacific  Tele- 
phone ft  Telegraph  Co.  (Wash.)  160  P.  9ti5. 

"Maintaining."— Veatch  v.  Gibson  (Idaho)  160 
P.  1112. 

"Manufacturing,  mechanical,  or  mercantile  es- 
tablishment, or  other  place  of  labor."— Wil- 
liams V.  Southern  Pac.  Co.  (Cal.)  160  P.  600. 

"May."— Ex  parte  Cencinino  (Cal.  App.)  IGO  P. 
167;   Strong  v.  Day  (OkL)  160  P.  722. 

"Mayhem."— State  ▼.  Enkhouse  (Nev.)  160  P. 
23. 

"Memorandum."— Holland  t.  McCarthy  (CaL) 
160  P.  1069. 

"Mental  capacity."— Magness  v.  Ditmars  (Or.) 
160  P.  527. 
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"Misjoinder    of    parties."— Niblo    v.    Drainage 

Dist.  No.  3  (Okl.)  160  P.  468. 
"Moneyed    capital."— Miami    Trust   &    Savings 

Bank  v.   Botts   (Okl.)   160  P.   727;    J.   W. 

Wolverton   Hardware  Co.   v.   Porter   (Okl.) 

160  P.  906. 
"Near."— In  re  Hartung's  Estate  (Nev.)  160  P. 

782. 
"Negligence."- New  Tork  Plate  Glass  Ins.  Co. 

V.  Wright   (Okl.)   160  P.   54;    Everding  & 

Farrell  v.  Toft  (Or.)  160  P.  1160. 
"Negotiated."— Capitol  Hill  State  Bank  v.  Raw- 
lins Nat.  Bank  of  Rawlins   (Wyo.)    160  P. 

1171. 
"Novation."— Baxter  v.  Chico  Const  Co.  (Cal. 

App.)  160  P.  1084. 
"On    or    about."— Boscus    v.    Waldmann    (Cal. 

App.)  160  P.  180. 
"Operating  property."- Northern  Pac.  Ry.  Co. 

V.  King  County  (Wash.)  160  P.  8. 
"Ordinary  care." — Talliaferro  v.  Atchison,  T.  & 

S.  F.  Ry.  Co.  (Okl.)  160  P.  09. 
"Ordinary   risks." — Arundell   v.   American   Oil- 
fields Co.  (Cal.  App.)  IfiO  P.  159. 
"Or   the   bearer   thereof."— Capitol  Hill   State 

Bank    v.  Rawlins    Nat.    Bank    of    Rawlins 

(Wyo.)  160  P.  1171. 
"Other  contractors." — Peterman  v.  Goss  (Wash.) 

160  P.  432. 
"Permission." — ^People   v.    Howard    (Cal.   App.) 

160  P.  607. 
"Pierhead    lines."— Puget    MUl    Co.    v.    State 

(Wash.)  160  P.  .310. 
"Pleadings."- Treadgold  v.  Willard  (Or.)  160  P. 

803 
"Points."- People  v.  Preciado  (Cal.  App.)  160 

P.  1090. 
"Police     power."— Ex    parte    Cencinino     (CaL 

App.)  ICO  P.  167. 
"Power."— Meuke    y.    Hauber    (Kan.)    160    P. 

1017. 
"Primarily  liable."— Everding  &  Farrell  v.  Toft 

(Or.)  160  P.  1160. 
"Principal."— State  v.  Edlund  (Or.)  160  P.  534. 
"Property." — In   re   Assessment   of   First   Nat. 

Rank  of  Chiekasha  (Okl.)  160  P.  460. 
"Public  charity." — In  re  Hartung's  Estate  (Nev.) 

160  P.  782. 
"Public  utility."— Palermo  Land  &  Water  Co.  v. 

Railroad  Commission  of  State  of  California 

(CaU  160  P.  228. 
"Qualified    indorsement." — Mangold    &    Glandt 

Bank  v.  Utterback  (Okl.)  160  P.  713. 
"Ratification."— Blackwell  v,  Kercheval  (Idaho) 

160  P.  741. 
"Record."— O.  K.  Bus  &  Baggage  Co.  v.  Cox 

(Okl.)  160  P.  455;    Southern  Surety  Co.  v. 

Tumham,  Id.  408. 
"Recoupment."— Caples   v.   Morgan    (Or.)    160 

P.  1154. 
"Repairing."— Veatch   t.    Gibson    (Idaho)    160 

P.  1112. 
"Residence."— Jones  v.  Reser  (Okl.)  160  P.  58. 
"Sale  at  auction."— State  v.  Miller  (Mont.)  160 

P.  51.3. 
"Secondarily    liable."— Everding    &   Farrell    v. 

Toft  (Or.)  160  P.  1160. 
"Servant."— People  v.  Howard  (Cal.  App.)  160 

P.  607. 
"Servile    labor."— Kriegcr    v.    State    (Okl.    Cr. 

App.)  160  P.  36. 
"Sheriff."— More   v.    Board    of   Sup'rs   of   San 

Bernardino  County  ((3al.  App.)  160  P.  702. 


"Similar."— Commercial  Nat.  Bank  of  Checo- 
tah  V.  Phillips  (Okl.)  160  P.  920. 

"Slit."— State  v.  Enkhouse  (Sev.)  160  P.  23. 

"Stock  of  merchandise." — Swanson  v.  De  Vine 
(Utah)  160  P.  872. 

"Structure."— Richmond  Dredging  Co.  ▼.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Cal.  App.)  160  P. 
862. 

"Sum  involved."— Phillips  v.  Snowden  Placer  Co. 
(Nev.)  160  P.  786. 

"Tax."— Pohl  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Mont.)  160  P.  515. 

"Teacher's  certificate." — Blanchard  v.  Keppel 
(Cal.  App.)  160  P.  690. 

"Tower."— Arnndell  v.  American  Oilfields  Co. 
(Cal.  App.)  160  P.  159. 

"Transaction."— Carter  v.  Prairie  Oil  A  Gas  C3o. 
(Okl.)  ICO  P.  319. 

"Transactions."— Goldsworthy  v.  Oliver  (Wash.) 
160  P.  4. 

"Truant. "-State  v.  Will  (Kan.)  160  P.  1025. 

"Unavoidable  casualty." — Bucy  v.  Ardmore 
Brick  &  Tile  Co.  (Okl.)  100  P.  1126;  Camp- 
bell V.  Saratoga  State  Bank  (Wyo.)  160  P. 

"village."— Rantoul   Rural   High    School  Dist. 

No.  2.  FrankUn  County,  t.  Davis  (Kan.)  160 

P.  1008. 
"Waiver."— American    Cent    Ins.    Co.    of    St 

Louis,   Mo.,   V.    Sinclair   (Okl.)   160   P.   60; 

Parker  v.  City  of  Hood  River  (Or.)  160  P. 

1158;    O'Donnell  v.  Parker  (Utah)   160  P. 

1192. 
"Worthy  of  its  name."— In  re  Hartung's  Estate 

(Nev.)  160  P.  782. 
"Written  instrument  -as  evidence  of  indebted- 

ness."- Texmo  Cotton  Exch.  Bank  v.  Listen 

(Okl.)  .160  P.  82. 

WORK  AND  LABOR. 

See  Mechanics'  Liens;    Railroads,  €=>159. 

€=99  (Or.)  A  newspaper  which  publishes  a  delin- 
quent tax  list  under  a  contract  fixing  the 
amount  of  compensation  pursuant  to  statute 
cannot  recover  a  larger  compensation  on  quan- 
tum meruit.- C!oo8  Bay  Times  Pub.  Co.  v.  Coos 
County,  160  P.  532. 

^=»I4(2)  (Cal.App.)  Where  plaintiff  plumbing 
contractor  was  prevented  from  completing  con- 
tract by  defendant's  abandonment  of  constrac- 
tion  of  buildings,  plaintifF  is  entitled  to  recov- 
er the  reasonable  value  of  the  work  performed 
and  materials  furnished. — Haub  v.  Coustette, 
160  P.  836. 

®=»29(2)  (Nev.)  Under  a  complaint  on  quantum 
meruit  for  services,  where  a  specified  contract  is 
proved  fixing  the  price  therefor,  the  stipulated 
price  becomes  the  quantum  meruit  in  the  case. — 
Warren  v.  Glasgow  &  Western  Exploration  Co., 
Ltd.,  160  P.  793. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «=»35&-419. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Prohibition;  Quo  Warran- 
to;   Replevin. 
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Albere    v.    Superior    Court    of    Humboldt 

County  (169  P.  453) 772 
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Bradford  t.   Sunset   Lcmd   &  Water   Go. 
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Browne  v.  Commercial  Union  Assur.  Co.  of 

London,  England  (158  P.  766) 647 

Bruschi  V.  Cooper  (159  P.  ^8,  784) 682 

Burr  V.  Board  of  Sup'rs  of  CMr  and  (3ounty 

of  San  Francisco  (169  P.  458) 755 

California  Central  Creameries  Co.  v.  Cres- 
cent City  Light,  Water  &  Power  O).  (159 

P.   200) .♦ 619 

Claxton  ▼.  American  Casualty  Co.  (158  P. 

544)    , 467 

Coellio  T.  Judson  Mfg.  Co.  (166  P.  1006). .     39 

Colm  V.  Francis  (159  P.  237) 742 

Consolidated  Music  Co.  t.  Morrison  (158 

P.  342) 308 
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Crowley  ▼.  Savings  Union  Bank  &  Trust 

Co.  (157  P.   516) 144 
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De  Liere  ▼.  Goldberg,  Bowen  &  Co.  (159 
P.  197) 612 

East  San  Mateo  Land  Co.  v.  Sontbem  Pac. 
R.  Co.  (157  P.  634) 223 

East  Side  Canal  &  Irrigation  Co.  v.  Su- 
perior Court  of  Merced  County  (158  P. 
773)   628 

Fairbanks,   Morse  &   Co.    v.   Zimmerman 

(157  P.  609) 81 

Federal  C<»>st.  Co.  v.  Wold  (168  P.  340)..  360 
Ferrar  v.  Western  Assur.  Co.  (169  P.  609, 

611)   489 

Flittner  v.  Equitable  Life  Assur.  Soc.  of 

United  States  (167  P.  630) 200 

Fonts  V.  Southern  Pac.  Co.  (159  P.  216). . .  633 
Fox  V.  Windemere  Hotel  Apartment  Co. 

(167  P.  820) 162 

Frede  v.  Justice's  Court  of  Los  Angeles  Tp. 

(157  P.  528) 85 

Gambetta  v.  Gambetta  (167  P.  1141) 261 

Gaskill  V.  Pacific  Electric  B.  Go.  (159  P. 

200)   693 

Gates  V.  Cunningham  (168  P.  227) 319 

Gordon  v.  Roberts  (157  P.  15) 76 

Grace  &  Co.  v.  Levy  (156  P.   626) 2.S1 

Grosse  v.  Petersen  (158  P.  511) 482 

Gwynn  ▼.  McKinley  (158  P.  1059) 381 


Harpold  v.  Slocum  (168  P.  1051) 479 

Hassey  v.  Ruggles  (166  P.  989) 19 

Havens  v.  Alameda  County  (157  P.  821). .  206 

Hay  v.  Casey  (159  P.  726,  728) 670 

Hicks  V.  Butterworth  (159  P.  224) 662 

Hooper  V.  Smith  (16&  P.  556) 460 

(1209) 


Digitized  by 


Google 


1300 


leO  PACIFIC  REPORTBB 


30  OAI<.  APP.-ConUnnad.  Pace 

House  V.  Fry  (157  P.  500) 157 

Huffman  v.  Knapp  0.59  P.  456) 769 

Hunt  V.  GlasseU  (169  P.  227). 676 

Innes  t.  Ooldwater  (167  P.  18) 101 

Jenkins  t.  Locke-Paddon  Co.  (157  P.  6S7)    62 

Johnson,  Ei  parte  (157  P.  560) 792 

June,  Ex  parte  (159  P.  452) 767 

Kebrlein-Swinerton  Const.  Co.  t.  Rapken 

(156  P.  972) 11 

King  V.  Johnson  (157  P.  531) 63 

Koch  V.  Wilcoxon  (158  P.  1048) 617 

Lapique  v.  Ruef  (158  P.  339) 891 

Linneweber  t.    Supreme   Council  Catholic 

Knights  of  America  (158  P.  229) 315 

Long,  Ex  parte  (158  P.  1050) 442 

Lovejoy  v.  Hart  (159  P.  170) 664 

Lynip  t.  Alturas  School  Dist  of  Modoc 

Covmty  (160  P.  176) 794 

McCarthy  v.  Holland  (168  P.  1046) 495 

McCarty  t.  Superior  Court  in  and  for  Los 

Angeles  County  (159  P.  736^. 1 

MacGilUvray  v.  Owen  (159  P.  462) 763 

McPheraon  r.  Eberhard  Tanning  Co.  (158 

P.  1197) 289 

Manning  t.  Broadmoor  Imp.  Co.  (157  P. 

524)   112 

Mcttler  T.  Vance  (168  P.  1044) 499 

Moore  v.  Lauff  Q.58  P.  657) 452 

Morrell  t.  San  Tomas  Drying  &,  Packing 

Co.  (167  P.  818) 194 

Morris  v.  Winans  (159  P.  213) 675 

Morrow  v.  Wells  (158  P.  226) 306 

Mortell  V.  Los  Angeles  College  of  Osteop- 
athy (158  P.  508) 422 

Olson-Mahoney  Lumber  Co.  t.  Dunne  Inv. 

Co.  (150  P.  178) 382 

Orchardson  v.  ChrisUe  (167  P.  647) 8 

Pacific  Portland  Cement  Co.,  Consolidated, 

V.   Reinecke   (168  P.  1041) 501 

Palmer  v.  Woodruff  (157  P.  1137) 251 

People  V.  Anderson  (159  P.  211) 542 

People  y.  Bailey  (158  P.  1036) 581 

People  V.  Bradfield  (159  P.  443) 721 

People  V.  Cavanaugh  (158  P.  1053)......  432 

People  T.  Champion  (168  P.  501) 463 

People  V.  Cherry  aSS  P.  335) 285 

People  V.  Chin  You  (157  P.  523) 18 

People  V.   CoUis  (159  P.  229) 656 

People  T.  Day  (159  P.  457) 762 

People  v.  Deatrick  (159  P.  175) 607 

Poeple  V.  Fisher  (157  P.  7) 135 

People  V.  Fowler  (157  P.  540) 183 

People  T.  Hovis  (159  P.  222) 703 

People  V.  Joy  (157  P.  507) 36 

People  T.  Mclnemey  (158  P.  128) 283 

People  V.  McLeod  (158  P.  506) 435 

People  V.  Matson  (158  P.  335) 288 

People  V.  Maupins  (158  P.  502) 392 

People  V.  Oakley  (158  P.  605) 419 

People  V.  Pasqueria  (159  P.  173) 625 

People  T.  Phillips  (157  P.  1003,  1006)....  31 

People  V.  Ponchette  (158  P.  338) 399 

People  V.  Kizotto  (159  P.  199) 616 

People  V.  Tcrramorse  (157  P.  1134) 267 

People  V.  Truax  (158  P.  510) 471 

People  V.  VermUlion  (158  P.  604) 417 

People  V.  Waugh  (158  P.  336) 402 

People  T.  Weir  (169  P.  442) 768 


Pi«« 

People  V.  Wilkison  (168  P.  1067), .  „ 473 

People  ex  rel.  Smith  v.  Gunn  (167  P.  619)  114 
People  ex  rel.  Webb  t.  Marsh  (169  P.  191)  424 
Peterson  v.  Superior  Court  of  Batt%  County 

(158  P.  647) ».  466 

Poor  V.  W.  P.  Fuller  &  Co.  (169  P.  233). ,  650 
Porter  t.  General  Ace,  Fire  &  Life  Aasor. 

Corp.    (167    P.   825) 198 

Porter  T.  Superior  Court  of  Los  Angelea 

County  (159  P.  222) 608 

Porterfield  v.  City  of  Modesto  (159  P.  205)  598 

Prcciado,  Ex  parte  (158  P.  1063) 323 

Pridham  V.  Lewis  (158  P.  333) 395 

PriesUey  t.  Stafford  (158  P.  776) 823 

Rigdon  T.  Common  Council  of  City  of  San 

Diego  (167  P.  513) lOT 

Riley  V.  Evening  Post  Pub.  Co.  (158  P. 

225) 294 

Roberts   t.    Superior   Court  of  Stanislaus 

County  (159  P.  465) 714 

Elobinson  v.  Otis  (159  P.  441) 769 

Roche   T.    Superior    Court   of    San   Diego 

County  (157  P.  830) 255 

Rodemeyer  r.  Meger  (158  P.  1047) 514 

Rosenthal  t.  Bauer  (157  P.  1137) 277 

RouUard  v.  Gray  (159  P.  457) 767 

Rountree  v.  Montague  (157  P.  623) 170 

Sage  Land  &  Improvement  Co.  v.  McCow- 

en  (157  P.  244) 126 

St  Paul  Fire  &  Marine  Ins.  Co.  T.  South- 
em  Pac  Co.  (157  P.  247) 140 

San  Dimas  Quarry  Co.  v.  American  Surety 

Co.  of  New  York  (157  P.  548) 3 

San  Joaquin  &  Kings  River  Canal  &  Irri- 
gation Co.  V.  James  J.  Stevinson  (158  P. 

768) 405 

Schneider  v.  Moncur  (159  P.  459) ... . .  734 

Scott  V.  Superior  Cpurt  of  City  and  Coun- 
ty of  San  Francisco  (159  P.  225) 793 

Simmons  v.   Superior  Court  of  San  Diego 

County  il57  P.  817). 252 

Smith  v.  Reis  (158  P.  1062) 579 

Soule  V.  Wyatt  (159  P.  447) 778 

Spreckels  v.  State  (158  P.  549) 363 

Standard  American  Dredging  Co.  v.  City  of 

Oakland  (157  P.  833) 237 

Steinbroner  v.  Steinbroner  (159  P..  235). .  673 

Strauss  v.   Mowry    (158   P.  341) 305 

Swanton  v.  Jacks  (167  P.  11) 66 


Thomas  v.  Anthony  (157  P.  828) 217 

Tischhauser  ▼.  Prentice  (159  P.  226) 699 

TubbB  V.  Stone  &  Webster  Const  Co.  (159 
P.  242) 705 

Union  Trust  Co.  of  San  Francisco  v.  Dick- 
inson (157  P.  615) 91 

United  Motor  San  Francisco  Co.  v.  Cal- 
lander (167  P.  661) 41 

Van  Cott  v.  Frank  (158  P.  605) 460 

Weis   T.    Superior   Court   of    San   Diego 

County.  (159  P.  464) 730 

Welch  V.  Santa  Cruz  County  (156  P.  1008)  123 

West  V.  City  of  Oakland  (159  P.  202) 556 

Whitcomb  v.   Worthing  (159  P.  613) 629 

Williams  v.  Parker  (157  P.  550).. 71 

Willis,  Ex  parte  (157  P.  819) 188 

Wilson,  Ex  parte  (lj58  P.  1050)^. ,...  567 

Wilson  V.  District  Council  of  Sheet  Metal 

Workers  (157  P.  629) 190 

W.  R.  Grace  &  Co.  v.  Levy  (IK  P.  626). .  231 


Digitized  by 


Google 


TABLES  OF  PACIFIC  CASES  IN  STATE  REPORTS 


1301 


VOL.  21,  NEW  MEXICO  REPORTS 


N.  H.   Pac 

N.  U.   Pau. 

N.  U.    P»0. 

N.  M. 

Pac. 

N.  M. 

Pao. 

N.  M. 

Pac 

N.  M.   Pae- 

Bep.    Rep. 

Rap.    Bep. 

Re>,    Rep. 

Rep 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep.    Ren 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

Pg. 

Vol. 

Pg. 

Pg.  Vol. 

Pg. 

Pg.  Vol, 

Pg. 

Pg.  Vol,  Pg. 

1  lEl   462 

115  162  1143 

212   163   294 

396 

156 

727 

460  166 

720 

531  157 

167 

663  167   498 

S  lEl  1014 

136  163   258 

239   163   262 

4U 

165 

719 

463  166 

905 

648  157 

670 

660  158   131 

14  163    76 

146  163    74 

264   163   303 

413 

155 

721 

485  166 

1089 

666  167 

160 

666  168   644 

GO  153  1041 

151  163    69 

276   163   616 

422 

156 

732 

496  166 

1093 

576   167 

490 

675  158   648 

76  163   273 

166  163   271 

286  164   382 

432 

166 

721 

603  156 

242 

699  157 

142 

702  158   419 

«2  153  1032 

173  158   266 

313  154   706 

VM) 

165 

782 

610  166 

407 

606  167 

662 

713  168   642 

88  1S3  1060 

180  168   807 

320   154   708 

438 

168 

726 

616  167 

666 

624  157 

668 

720  168   490 

US     152   U40 

188  163    68 

327  164   704 

446 

166 

724 

617  167 

141 

632  167 

666 

728  158   489 

104  152   U37 

191  153  1036 

330  164   681 

448 

166 

719 

621  1S7 

662 

647  167 

Wi 

780  168   480 

UO  lU  U3» 

207  153  1034 

372  166   866 

VOL.  21,  NEW  MEXICO  REPORTS 


Page 

Albright  ▼.  Albrieht  057  P.  662). 606 

AlKodoneg  Land  &  Town  Co.  ▼.  Frank  (153 

P.  1032) 82 

Arnold  V.  WeUs  (155  P.  724) 445 

Atchison,  T.  &  S.  F.  R.  Co.  y.  Solorzano 

(156  P.  242) 503 

Baca,  State "  er  rel.,  •▼.  Board  of  Com'rs 
of  Guadalupe  County  (158  P.  642) 713 

Board  of  Education  of  City  of  Albuquerque 
T.  School  I>ist.  No.  6  of  Bernalillo  County 
(157  P.  668).:. 624 

Board  of  Education  of  City  of  Santa  F6  t. 
Astier  (151  P.  462) 1 

Bruton  v.  Sakariason  (156  P.  725) 438 

Buss  V.  Dye  (163  P.  74) 146 

City  of  RoBwdl  T.  Jaeoby  (158  P.  419) 702 

City  of  Roswell  v.  Richardson  052  P.  1137)  104 

Cleveland  v.  Bateman  (158  P.  648) 675 

Consolidated  Liquor  Co.  v.  Scotello  &  Nizzi 
(155  P.  1089) 486 

Dexter-Greenfield  Drainage  Dist.,  In  re  (154 

P.  382) 286 

Dow  T.  Irwin  (157  P.  490) 676 

Ellis  V.  Stone  058  P.  480) '. . . .  730 

Enderstein  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(157  P.  670) 548 

First  Nat.  Bank  of  Albuquerque  t.  Stover 
(155  P.  905) 463 

First  Nat  Bank  of  Las  Vegas  ▼.  Clark 
(153  P.  69) 161 

FuUen  v.  FuUen  (153  P.  294) 212 

Garcia,  State  ez  rel.,  r.  Board  of  Com'rs  of 
Rio  Arriba  County  (157  ^.  656) 682 

Harrington  v.  Atteberrv  (153  P.  1041) ....     60 

Harrison  v.  Harrison  (15b  P.  356) 372 

HUl  V.  Winkler  (151  P.  1014) 6 

JaramlUo  v.  Lovelace  (155  P.  719).......  448 

Kelley  v.  Marron  (163  P.  262) 239 

Kemp   Lumber  Co.   v.   Whitlatch  (163  P. 

1050)    88 

Klutts  v.  Jones  (158  P.  490) 720 

Leonard  t.  Oreenleaf  (153  P.  807) 180 

McMilHn  v.  Boatright  (154  P.  704) 327 

Melkusch  v.  Victor  American  Fuel  Co.  (155 

P.  727) 396 

Michelet   v.    Board   of  Com'rs  of   Chaves 

Coonty  052  P.  1140) 96 


Page 

Moriarity  v.  Meyer  057  P.  652) 621 

Murry  v.  Belmore  (164  P.  705) 313 

New  Mexico-Colorado  Goal  &  Mining  Co.  y. 

Baker  (167  P.  167) 631 

New  Mexico-Ck)lorado  Coal  &  Mining  Co. 

V.   Eighth  Judicial  Dist   Court  of  New 

Mexico  (158  P.  48?) 728 

New  Tork  Life  Ins.  Co.  v.  Chaves  (163  P. 

303)   ,.. 264 

Owen  y.  T6rreli:(157  P.  672) 647 

Raton  Waterworks  v.  City  of  Raton  (167 

P.  656) ; ;;.....: 6i5 

Riverside  Irr.  Co.  y.  Cadwell  058  P.  644)  666 

Roswell  V.  Jaeoby  058  P.  419) 702 

RosweU  y.  Richardson  (152  P.  1137) 104 

Santa  re  (Jold  &  Copper  Mining  Co.   v. 

Atchison.  T,  &  S.  F.  R.  Co.  iK^T,  P.  1003)  496 

Schwentker  v.  Hubbs  (153  P.  68) 188 

Stalick  v.  Wilson  (154  V.  70S> 320 

State  V.  Ascarate  053  P.  1030) 191 

State  V.  Awrtlt  (15(1  P,  4071 610 

State  y.  Carter  (153  P.  271) 166 

State  y.  Coppiawr  0^5  P.  7-'52) 435 

State  y.  Graves  (ir>7  P.  160) , 656 

State  y.  Jolinson  (155  P.  721) 432 

State  V.  MeP-Minld  (152  P.  1139) 110 

State  v.  M<:Kt)iKbt  tlSS  P.  76j 14 

State  y.  Perliina  053  P.  2r,fi) 135 

State  y.  Pino  (ISg  P.  U1) 660 

State  V.  Riley  055  P.  720) 450 

State  V.  Saknrifison  (im  P.  1034) 207 

State  V.  Smith  (153  P.  25C) 173 

State  y.  Strieblaod  (155  P.  719) 411 

State  ex  rel.  Koch  v.  Bnnrd  of  Com'rs  of 

Guadalupo  County  (ir.S  P.  ni2\ 713 

State  ex  rul.  Garcia  v.  Board  of  Coui'rs  of 

Rio  Arriba  County  (157  P.  656) 632 

State  Nat  Bank  of  Albuquerque  v.  Bank 

of  Magdalena  (157  P.  408) 653 

Strickland  V.  Johnson  (157  P.  142) 699 

Thayer  v.  Denver  &  R.  G.  R.  Co.  (154  P. 
TOl)  330 

Union  Land  &  Grazing  Co.  v.  Arce  (162  P. 
1148)   116 

Veeder  y.  Boney  052  P.  114.3) 115 

Walters  v.  Battenfield  (155  P.  721) 413 

Wntters  v.  Treasure  Mining  Co.  (153  P. 

615)   276 

Wilkerson  v.  Badaracco  (157  P.  141) 617 

Wilson  v.  Robinson  (155  P.  732) 422 

Woodcock  y.  Cochran  (163  P.  273) 76 


Digitized  by 


Google 


1302 


160  PACIFIC  KEPOBTER 


VOL. 

79, 

OREGON  REPORTS 

Or,     Pao. 

Or. 

Pao. 

Or. 

Pae. 

Or.     Pac. 

Or, 

Pac 

Or, 

Pae. 

Or, 

Pao. 

Rep.    Rep. 

Rep 

Rep. 

Rep. 

Rep. 

Rep,    Rep. 

Rep 

Rep. 

Rep.    Rep. 

Rep. 

Ren. 

Pg.  Vol.  Pg. 

pk. 

Vol.  Pg. 

Pg.  Vol 

pk. 

Pg.  Vol.  Pg. 

Pg. 

Vol.  Pg. 

Pg. 

Vol.  Pg. 

Pg.  VoL 

Pg. 

1  164   399 

1.^1 

154   578 

260  164 

410 

364  164   884 

464 

166   706 

626 

144  1193 

814  156 

I8S 

36  163   638 

IM 

164   749 

276  156 

171 

357  154   906 

4«2 

155   717 

626 

166  U95 

617  154 

xn 

38  163   786 

148 

164   750 

281  165 

176 

367  166   364 

467 

156   974 

634 

164   426 

618  154 

B77 

38  164   121 

166 

154   887 

29»  166 

179 

379  155   365 

473 

164   634 

634 

156  1197 

622  166 

ie> 

48  153   793 

182 

154   897 

308  156 

184 

881  156   365 

478 

164   68« 

646 

166   245 

628  168 

ISl 

71  164   397 

184 

154   903 

319  163 

61 

887  156   870 

485 

164   688 

667 

163   103 

639  156 

MS 

78  164   415 

191 

154   908 

326  164 

748 

396  156   873 

489 

164   424 

667 

16S   166 

641   158 

m 

88  164   418 

203 

162   873 

326  156 

187 

403  165   375 

489 

166  1198 

563 

146    94 

848  156 

zn 

91  164   418 

206 

163    47 

333   164 

766 

411  156   378 

498 

164   763 

5«8 

168   264 

663  166 

ZI9 

101  164   422 

223 

163    66 

338  166 

194 

421  155   169 

608 

166  1188 

673 

156   196 

682  HB 

88 

109  164   431 

226 

154   891 

342  166 

190 

424   154   896 

513 

156  1190 

579 

166   250 

662  156 

281 

114  153   800 

247 

162   103 

347  166 

189 

430  164   897 

617 

156  1192 

693 

156   261 

668   158 

2S> 

123  164   428 

249 

164   116 

349  166 

192 

448  166   708 

62} 

US  1U4 

606 

166   274 

S74  iSt 

28( 

129  161   430 

249 

155   m 

366  164 

767 

VOL.  79,  OREGON  REPORTS 


Page 

Albany  v.  McQoldrick  (155  P.  717) 462 

AUen  V.  McNeelan  (156  P.  274) 606 

Bamford  r.  Van  Emon  Mevator  Co,  (156 

P.    878) 395 

Barnes  t.  Spencer  (153  P.  47) 205 

Beem  v.  Mays  (152  P.  103) 247 

Benvie  v.  Portland  Ry.,  Light  ft  Power  Go, 

(166  P,  266) 639 

Boyer  t.  Burton  (149  P,  83;  160  P.  281)  662 
Brewster  t.  Springer  (164  P.  418) 88 

Cannon  ▼.  Hood  Biver  Irr.  Dist  (164  P. 

397)   71 

C^nuto  y.  Weinberger  (165  P,  190) 342 

Carlson  v,  O'Connor  (154  P.  755) 333 

Carson  v.  Schulderman  (154  P.  903). 184 

Chan  Sing  v.  City  of  Astoria  (155  P.  378)  411 
City  of  Albany  v.  McQoldrick  (156  P.  717)  462 
City  of  Portland  v,  American  Surety  Co.  of 

New  Tork  (153  P.  786;  154  P.  121)..  38 
City  of  Rainier  v.  Masters  (154  P,  426; 

155  P.  1197) 534 

Clark,  In  re  (154  P.  748;   166  P.  187) 325 

Cone  v.  Gilmore  (155  P.  192) 849 

CSummina  t.  Jones  (155  P.  171) 276 

Darby  T,  Hindman  (153  P.  56) 223 

Decker  V,  Jordan  (154  P.  431) 109 

Dickerson  ▼.  Eastern  &  Western  Lumber 

Co.  (155  P,  175) 281 

Doolittle   T.    Pacific   Coast   Safe  &  Vault 

Works   (154  P,  753) 498 

Dundas  y.  Orand  View  Land  (3o.  (156  P. 

366)   379 

Gibson  y.  Payne  (164  P.  422) 101 

Guaranty  Trust  Co.  y,  Dinwlddie  (166  P, 

279)    663 

Gustin  y.  Gustin  (165  P.  370) 387 

Hadley  y,  Hadley  (155  P.  195) 673 

Hague  V,  Hague  (156  P.  277) 646 

Hanna  v.  Allu\-ial  Farm  Co.  (152  P.  103; 

156  P.  265)   557 

Hennigan  v.  Mathews  (155  P,  169) 622 

Hoy  V.  Gorst  (154  P.  276) 617 

Humason  y,  Orr  (153  P.  61) 319 

Humphry  y.  City  of  Portland  (164  P.  807)  430 

Jacobs  y.  Jacobs  (154  P.  749) 143 

Jakel  V.  Seeck  (154  P.  424;  155  P.  1192)  489 
Jenkins  t.  Carman  Mfg.  Co.  (156  P.  703)  448 
Johnson  t.  Portland  Ry.,  Light  &  Power 

Co.  (155  P,  375) 408 

Johnstone  y.  Chapman  Timber  Co.  (156  P. 

28«J) 674 


Paga 

Kay  y.  City  of  Portland  (154  P.  750) 146 

Kimball  y.  Horticultural  Fire  Relief  of 
Oregon  (154  P.  578) 133 

Larrabee  y.  Bjorkman  (155  P.  974) 467 

Leon  V,  Leon  (155  P.  189) 347 

Leslie  y.  McNeil  (154  P.  884) 364 

tA  Sal  Cheuk  y.  Lee  Lung  (146  P.  94; 

166   P.   264) 563 

Logan  y.  Parson  (156  P,  366) 381 

Lombard  v.  KJes  (154  P,  757) 355 

Lueddemann  v.  Rudolf  (154  P.  116;    156 

P,  172)   249 

Lyons  y,  Chaffee  (164  P,  688) 485 

McGilchrist  y.  Portland  E,  &  E.  B.  Co, 
(154  P.  419) 01 

McGowan  y.  Willamette  Valley  Irr.  Land 
Co.  (155  P.  705) 464 

Meek  y.  Meek  (156  P.  250) S79 

Molalla  Electric  Go.  y.  Wheeler  (164  P. 
686)    478 

Mowrey  y.  Bouton  (154  P.  897) 182 

Nicholas  y.  Title  &  Trust  Co.  (164  P,  381)  226 
Orr-s  EsUte,  In  re  (163  P,  61) 818 

Playman  y.  Commercial  Underwriters  at 
Commercial  Inter-Insurance  Exchange 
(156  P.  283) 66» 

Portland  v.  American  Surety  Co.  of  New 
York  (153  P.  786;   154  P,  121) 38 

Portland  &  O,  C.  11.  Go,  y,  Ladd  Estate 
Co.   (155  P.  119f) 517 

Potter  Realty  Co.  y.  Breitling  (166  P,  179)  293 

Purdy  y.  Winters'  Estate  (166  P.  285)....  614 

Rainier  y.  Masters  (164  P.  426;    156  P. 

1197)   634 

Robinson  y.  McCart  (156  P.  273) 641 

Sabin  y.  C3>risman  (164  P.  908) 191 

Salisbury  y.  Goddard  (156  P.  261) 683 

Sanders  v.  Taber  (155  P.  1194) 622 

Sink  V.  Allen  (154  P.  415) 78 

Spady  V.  Spady  (155  P.  169) 421 

Stansbery  v.  First  M.  E.  Church  (164  P. 

887)   155 

State  y.  Brownell  (154  P.  428) 123 

State  y.  Underwood  (155  P.  194) 338 

State  y.  WaUace  (154  P.  430) 129 

State  y.  Ware  (164  P.  906;  166  P.  364). .  367 
State  ex  rel.  y.  Port  of  Astoria  (154  P.  309)  1 
Stephens  t,  Oregon  Nut  ft  Fruit  Go.  (164 

P.  577) 618 

Sterett  ft  Oberle  Packing  Co.  ▼.  City  of 

Portland  (164  P.  410) 260 

Digitized  by  VjOOQIC 


TABLES  or  PACIFIC  CASES  IN  STATB  BBPORTS 


1303 


79   OR.— Continued.  Page 

Stevens  v.  Taylor  (154  P.  895) 424 

Strickler  v.  Portland  "RS;  Light  &  Power 

Co.  (144  P.  1193 ;    156  P.  1195) 626 

Sykes  V.  Proebatel  Lood  &  Adjustment  Co. 

(153  P.  638) 36 

Talbot  V.  Joseph  (165  P.  184) 308 

T.  B.  Potter  Realty  Ca  t.  Breitling  (165 

P.  179) 293 

Thielke  T.  Albee  (163  P.  793) 48 


Page 
Thompson  t.  Thompson  Q66  P.  1190)...  613 
Title  Insurance  &  Trust  Ca  t.  Home  Tel. 

Co.  (162  P.  873) 203 

Tooze  T.  Heighton  (166  P.  246) 646 

Webb  T.  Isensee  aB3  P.  800) 114 

Wettersten  v.  Fisher  (164  P.  534) 473 

Wheeler  t.  Nehalem  Timber  &  Logging  Co. 

(156    P.    1188) 606 

Wright  y.  Wimberly  (166  P.  267) 626 


VOL.  80,  OREGON  REPORTS 


Or.     Pao. 

Or.     Pao. 

Or.     Pac. 

Or. 

Pao. 

Or. 

Pao, 

Or. 

Pac. 

Or. 

Pac. 

Rap.    Rep. 

Rep.    Rep. 

Rep.    Rep. 

Rep 
Pg. 

Rep. 
Vol.  Pg. 

Rep 
Pg. 

Rep. 

Rep.    Rep. 
Pg.  Vol.  Pg. 

Rep 
Pg- 

Rep. 

Pr  Vol.  Pg. 

Pg.  Vol.  Pg. 

Pg.  Vol.  Pg. 

Vol. 

Pg. 

Vol.  Pg. 

1  1«   477 

104  166   678 

183  166   797 

266 

168  1037 

361 

167 

166 

606 

164   633 

588 

m  1C6S 

1  166   673 

107  1G«   67* 

194  160   273 

260 

166  ues 

389 

167 

167 

611 

167   791 

607 

167  1070 

1$  164   769 

118  168   683 

194  158  1070 

266 

166  1040 

378 

154 

117 

613 

167   791 

610 

167   970 

18  166   431 

124  1E<   684 

213   165   367 

271 

156  1058 

378 

167 

786 

620 

167   798 

617 

167  1064 

47  156  1188 

132  168   690 

213  156   794 

308 

156   1073 

404 

166 

438 

614 

167   804 

619 

157  1066 

63  160   268 

140  16ft   687 

224  168   427 

323 

166   789 

404 

167 

789 

628 

167   806 

628 

167  1088 

62  151   988 

150  149   616 

224  166  1034 

323 

167   146 

412 

168 

1042 

639 

167   809 

634 

167  U03 

64  166   426 

150  166   786 

233   166   249 

329 

167   146 

488 

167 

590 

660 

167   813 

640 

167  U06 

68  168   433 

160  154   885 

138  166   260 

336 

167   147 

478 

167 

782 

6«2 

167   796 

648 

167  U08 

73  166   688 

160  168   791 

240  156   429 

340 

167   148 

488 

16T 

799 

668 

167   963 

659 

157  1111 

88  166   ITS 

168   168   792 

246   166   1034 

346 

157   160 

602 

166 

197 

674 

157   965 

669 

158   403 

88  166  U7S 

17S  166   7M 

264  166  1037 

364 

167   163 

602 

167 

788 

688 

168   367 

668 

157  1114 

93  166   43S 

VOL.  80,  OREGON  REPORTS 


Bertin  &  Leoori  v.  Mattison  (157  P.  163). .  354 

Bessler  t.  Derby  (167  P.  791) 613 

.Bond  T.  Ellison  (167  P.  1103) 634 

Brewster  t.  Springer  (156  P.  433) 68 

Carlon  v.  First  Nat  Bank  (167  P.  809) . ...  639 
Carnahan   Mfg.   Co.  t.   Beebe-Bowles  Co. 

(166    P.    584) 124 

Central  Oregon  Irr.  Co.  v.  Public  Service 

Commission  (167  P.  1070) 607 

City  of  Portland  t.  Portland  Gas  &  Coke 

Co.   (150  P.  278;  156  P.  1070) 194 

City  of  Portland   v.  Portland  Ry.,   Light 

&  Power  Co.  (156  P.  1058) 271 

City  of  Seaside  ▼.  Oregon  Surety  ft  Cas- 
ualty Co.  (157  P.  15ffl 345 

Clark  V.  Morrison  (156  P.  429) 240 

Cole  T.  City  of  Seaside  a56  P.  569) 73 

Crim  v.  Crim  (155  P.  175,  1176) 88 

Dahlstrom  t.  Hudelson   (167  P.  798) 520 

Dailey  ▼.   Cremen    (156   P.   797) 183 

Danby  v.  Starlight  Irr.  Co.  (157  P.  1066)  619 
Dennis  v.  City  of  Willamina  (157  P.  799)  488 
De  War  v.  First  Nat.  Bank  (166  P.  1038)  260 

Fellman  v.  Fellman  (156  P.  792) 169 

First  Nat  Bank  v.  Manassa  (150  P.  268) . .  53 
Flynn  v.  Davidson  (156  P.  197;    157  P. 

788)     502 

Fones  v.  Murdock  (157  P.  148) 340 

French  v.  Columbia  Life  &  Trust  Co.  (166 

P.    1042) 412 

Gilbert  v.  Sharkey  (166  P.  789;    157  P. 
146) 323 

Hansen  t.  Bobbins  (157  P.  1112;    168  P. 

,403) 669 

Ha  worth  v.  Jackson  (166  P.  590) 132 

Hinkel  v.  Oregon  Chair  Co.  (156  P.  438; 

157    P.    789) .404 

Hudson  T.    Brown   Lumber   Co.    (164   P. 

633) 606 

Hunter  v.  City  of  Roseburg  (156  P.  267 ; 

167  P.  1066) 688 

Interior  Warehouse  Co.  ▼.  Dunn  (167  P. 
806)    628 

Johnson   t.   McKenzie   (164  P.   886;    166 
P.    791) 160 


Kurtz  T.  Southern  Pae.  Co.  (165  P.  867; 
156   P.    794) 213 

Lange  v.  Devlin  (1518  P.  260).. 238 

Larkin  t.  Carstens  Packing  Co.  (166  P. 

P.    67® 104 

Lemler  v.   Bord   (156  P.  427,  1034) 224 

McCamant  ▼.  Olcott  (156  P.  1034) 246 

McDaniels  v.  Harrinrton  (157  P.  1068) ...  628 

McMaster  v.  Ruby  (157  P.   782) 470 

Mattson  v.  Dresser  (155  P.  1186) 47 

Minter  y.  Minter  (157  P.  157) 369 

Mitchell  v.  Hughes  a67  P.  965) 674 

Muir  v.  Morris  (164  P.  117;   157  P.  786)  378 

Nordin  ▼.  Lovegren  Lumber  Co.   (156  P. 
587)     140 

Oregon    Lumber   Co.    t.   E<ast   Fork    Irr. 
Dlst   (167  P.  963) 668 

Paulson   T.   Weeks   (167  P.   690) 468 

Phipps  V.  Rogue  River  Valley  Canal  Co. 

(166  P.  794) 175 

Pinder  v.  Wickstrom  (156  P.  583) 118 

Portland    T.    Portland    Gas    &    Coke    Co. 

(150  P.  273;    156  P.  1070) 194 

Portland  t.  Portland  By.,  Light  &  Power 

Co.  (156  P.  1058) 2n 

Rice  V.  West  (157  P.  1105) 640 

Rowell's  EJstete,  In  re  (157  P.  1064)...  617 
Rusk  V.  Montgomery  (156  P.  435) 93 

Sanford  t.  Hanan  (156  P.  1040) 260 

Sargent  v.  American   Bank  ft  Trust  Co. 

(164  P.  759;    156  P.  431) 16 

Schultz  V.  Selberg  (167  P.  1114) 668 

Seaside  v.  Oregon  Surety  &  Casualty  Co. 

a67   P.    150) 345 

Smith  V.  Dwight  (148  P.  477;  156  P.  573)  1 
Smythe  v.   Smythe   (149  P.  616;    166  P. 

785)    160 

State  T.  Hamilton  (157  P.  796) 562 

State  V.  Jacobson   (157  P.   1108) 648 

State  ex  rel.  v.  Johnson  (156  P.  579) 107 

State  ex   rel.   v.   Nyssa-Arcadia   Drainage 

Dist  (157  P.  804) 524 

State  ex  reL  y.  StiUweU  (157  P.  970)....  610 


1304 


leO  PACIFIC  BEPORTBB 


80  OR.— Continued. 
Steed  T.  CftvanauKh  (161  P.  968). 
Stewart  v.  Rowel!  067  P.  1064). 


PbK« 
.  62 
.  617 


Tucker.  V.  Davidson  aW  P.  1037) 254 

United  States  Fidelity  &  Guaranty  Co.  y. 
United  States  Nat.  Bank  (167  P.  155)..  861 


Vermont  Farm  Hach.  Co.  t.  Hall  (166  P. 
1073)    ,..••... SOSiurcher 


Verrell  v.  First  Nat.  Bank  (ISl  P.  818). 


,  560 


Wadhams  &  Co.  t.  San  Franasco  &  Port- 
land S.  S.  Co.  056  P.  425) 64 

Wagner  ▼.  Warner  (156  P.  1037) 256 

Waterman  v.  Waterman  (157  P.  791)...  611 
Wells  ▼.  First  Nat.  Bank  (167  P.  146)..  829 
Wilson  T.  Investment  Go.  066  P.  248)..  233 


▼..Booth  067  P.  147).... 836 


Digitized  by 


Google 


TABLES  OF  PACIFIO  CASES  IN  STATE!  BBPORTB 


1305 


VOL.  91,  WASHINGTON  REPORTS 


WaalL 

Pta. 

Wasli.   Pac. 

Wash. 

Pac. 

Wash. 

Pao. 

Waab. 

Pac. 

Waata. 

Pan. 

Waab.   Pac. 

Bep. 

Rep. 

Rep.    Rep. 

Rep 

Rep. 

Rep 

Rep. 

Rep 

Rep. 

Rep 

Rep. 

Rep.    Rep. 

Pb.  Vol. 

P«. 

Pg.  Vol.  Pg. 

PB. 

Vol 

Ph. 

pb. 

Vol. 

Pfr 

Ps- 

Vol. 

PR. 

PR. 

Vol. 

Pb. 

Pb.  Vol.  Pb. 

■  1  IM 

846 

lit  167   30 

221 

167 

869 

214 

167 

866 

441 

167 

1084 

639 

168 

76 

644  168   347 

4  US 

849 

118  167   469 

232 

167 

864 

316 

167 

881 

446 

167 

1100 

643 

168 

82 

646  U7  1189 

(  U8 

868 

121  157   467 

235 

167 

863 

324 

167 

993 

464 

167 

10B7 

562 

158 

76 

648  168   631 

»  157 

44 

126  167   478 

238 

167 

687 

333 

157 

998. 

.4(3. 

167 

1092 

553 

168 

83 

666  168   342 

SO  167 

47 

ISO  167   462 

241 

157 

683 

342 

167 

8S6 

467 

157 

1084 

560 

168 

101 

860  158  848 
&D     158   477 

»  U7 

4* 

136  167   474 

244 

167 

684 

364 

167 

849 

470 

167 

1082 

567 

158 

262 

40  167 

2ft 

140  167   480 

24R 

167 

(t74 

368 

157 

87B 

476 

158 

90 

576 

158 

248 

<i5  168  844 
6^  158  1012 

48  167 
6«  167 

81 

14«  167   472 

249 

167 

689 

3<3 

167 

872 

478 

158 

80 

682 

158 

264 

84 

161  167   470 

268 

167 

«»2 

371 

U7 

879 

481 

168 

104 

S88 

168 

266 

680  168   536 

60  167 

38 

167  167   476 

260 

167 

879 

376 

167 

996 

490 

168 

9« 

607 

168 

261 

68t'  168  1017 

71  167 

4<I7 

164  157   486 

268 

167 

846 

383 

167 

870 

498 

158 

.  636 

610 

168 

247 

688  158   534 

81  167 

223 

1«9  U7   400 

279 

167 

677 

387 

168 

107 

600 

158 

76 

613 

168 

244 

690  166  1150 

88  167 

217 

170  167   464 

284 

167 

680 

400 

167 

1004 

504 

158 

91 

617 

168 

266 

690  167   461 

81  167 

213 

170  167   466 

2M) 

1R7 

685 

408 

167 

1090 

507 

158 

99 

R21 

168 

248 

691  157   462 

»4  167 

216 

179  167   4«0 

294 

157 

676 

416 

167 

1078 

613 

158 

92 

628 

168 

243 

692  167   864 

90  157 

220 

181  167   482 

298 

157 

682 

418 

167 

1086 

61fr 

158 

81 

629 

158 

47R 

693  167  U99 

104  167 

218 

187  167   488 

302 

167 

688 

428 

167 

1078 

619 

158 

85 

634 

168 

347 

694  158   266 

lOJ  U7 

213 

192  167   487 

804 

167 

684 

433 

167 

1077 

634 

168 

78 

637 

US 

629 

S»l  IBS   636 

lU  167 

222 

116  167   860 

307 

IW 

877 

427 

167 

1080 

VOL.  91,  WASHINGTON  REPORTS 


Page 

Alexander  t.  Bennett   (158  P.  534) 688 

Alexander  v.  Mentzer  (158  P.  75) 552 

Algoe  V.  Pacific  Mut.  Life  Ins.  Co.  of  Cali- 
fornia (157P.  983) 324 

Allen  V.  Jaffe  (155  P.  1150) 690 

American  Say.  Bank  &  Trust  Co.  t.  Na- 
tional Surety  Co.  (157  P.  877) 307 

Anderson  v.  Hall  (157  P.  996) 376 

Anderson  v.  Langf  ord  (157  P.  456) 176 

Bacon^s  JSstate,  In  re  (156  P.  845) ...       1 

Barager  t.  Arcadia  Orchards  Co.  (167  P. 

675)   294 

Bartholomew  t.  Town  of  Springdale  (167 

P.   1090).. 408 

Barton  v.  Van  Gesen  fl57  P.  215) 94 

Bertschinger  v.  Campbell  (158  P.  80) 478 

Boehme  y.  Broadway  Theater  Co.  (ilTl  P. 

218)   104 

Bowers  y.  Standard  Fuel  &  Ice  Co.  (167 

P.  1094). 400 

Bradford-Kennedy   Co.  y.  Buchanan  (158 

P.   76) 639 

brenseth  y.  Brenseth  (167  P.  462) 691 

Briglio  y.  Holt  &  JeCFery  0158  P.  347) 644 

Brown  y.  City  of  Walla  WaUa  (157  P.  30)  116 

Cartier  Van  Dissel  y.  HoUand-Horr  Mill 

Co.  (167  P.  687) 239 

Chute  y.  Attalia  Liand  Co.  (156  P.  849) ....  4 
City  of  Seattle  v.   Puget  Sound  Traction, 

Light  &  Power  Co.  (158  P.  2{») 867 

City  of  Spokane  y.  Great  Northern  R.  Co. 

(158  P.  244) 613 

Clark  V.  Pacific  Power  &  Light  Co.  (167 

P.  462) 130 

Cole  V.  Carruthers  (168  P.  76) 600 

Collins  y.  City  of  EUensburg  (167  P.  864)  232 
Collins  y.  Terminal  Transfer  C!o.  (167  P. 

1092)    483 

<h«midas  y.  Dallas  (157  P.  1084) 441 

Cuschner  y.  Pittsburgh-Hickson   <3a   (167 

P.  879)   , 371 

Davis-Kaser  Co.   y.  Colonial  Fire  Under- 
writers'  Ins.  Co.   (Agency)  of  Hartford, 

Conn.  (167  P.  870) 383 

Dickie  v.  City  of  Centralia  (157  P.  1084). .  467 
Donahue  y.  Hardman  Estate  (157  P.  478)  125 
Duffy  y.  Blake  (157  P.  480) 140 

Easton  y.  Littooy  (158  P.  531) 648 

Eggerth  y.  City  of  Spokane  (167  P.  850) . .  221 
Engirbritson    r.  Tri-State  Cedar  Co.   (157 
P.  677) 279 


Page 
Engstrom  y.  Bdendale  Land  Co.  (167  P. 

68^   241 

Evergreen  Farm  y.  Attalia  Land  Co.  (167 

P.  487)., 192 

Fidelity    &   Deposit    Co.    of   Maryland   y. 

Spokane  Merchants'  Ass'n.  (157  P.  464)  170 
First  Nat.  Bank  of  Monroe  y.  Snohomish 

County   (158   P.   92) •..  513 

First    Thought    Gold    Mines    y.    Stevens 

County  (167  P.  1080) 437 

Fraser  y.  Home  Telephone  &  Telegraph 

(3o.  (167  P.  692) 263 

Gates  y.  Gregory  (167  P.  470) 161 

George  v.   Carstens  Packing  Co.   (158  P. 

529) ...• 637 

Glaze  v.  Pullman  State  Bank  (157  P.  488)  187 

Gordon  v.  Hillihan  (168  P.  96) 490 

Grifflth  V.  JaniM  (158  P.  251) 607 

Gwjnn  y.  Ford  a58  P.  636) 498 

Gwinn  y.  Ford  (168  P.  636) 694 

Handley   Iny.   Co.  t.  Trenholme   (157   P. 

472)    • 146 

Harry  L.  Olive  Co.  v.  Meek  (157  P.  460)  169 

Harvey  v.  Richardson  (157  P.  874) 245 

Hawley  y.  Hawley  (157  P.  1189) 646 

Herring-Hall-Marvin    Safe   Co.   y.    Purcell 

Safe  Co.  (168  P.  477) ; 662 

Hill  V.  Calkins  (158  P.  347) 634 

Holt  Mfg.  Co.  V.  Brotherton  a57  P.  849). .  354 
Holzman  y.  aty  of  Spokane  (157  P.  1086)  418 
Hopkins  y.  American  Fidelity  Co.  (158  P. 

635)   680 

Ihrke  y.  Ciontinental  Life  Insurance  &  In- 
vestment Co.  (157  P.  866) 342 

Interior  Warehouse  Co.  v.  Hays  (158  P.  99)  507 
Irwin  V.  Rogers  (167  P.  600) 284 

Johnson  y.  Arcadia  Orchards  Co.  (157  P. 
685)   280 

BCato  V.  Unloa  OU  Co.  of  California  (157 

P.   688) 302 

Kennedy  y.  Norton  (167  P.  684) 244 

KUboume  v.  Rathbun  (157  P.  457) 121 

King  v.  Ramsey  (157  P.  1077) 4;« 

Knehl  y.  City  of  Edmonds  (157  P.  850)..  195 

Lstshaw  y.  Western  Townsite  Co.  (158  P. 

248)    575 

Lindblom  T.  Hazel  Mill  Co.  (167,  E.  998)  S-JS 
Lyons  v.  Ingle  (157  P.  4«0)^jj.[,^V^(7>oatlC 


1306 


160  PACIFIC  BEPOBTEB 


01   WASH.— Continued.  Pace 

McCann  t.  Chicago,  M.  &  P.  S.  B.  Co. 

(158  P.  243) 626 

McKinney  v.  Port  Townsend  &  P.  S.  B.  Co. 

(158  P.  107) 387 

Maskell  v.  Alexander  (157  P.  872) 363 

Mausoleum   Sales  Co.  v.   Brewer  (158  P. 

256)    694 

Mausoleum  Sales  Co.   v.  Morgan  (158  P. 

255) 617 

Meehan  r.  Ingalls  (157  P.  217) 86 

Merrltt  T.^cLane  (157  P.  220)... 99 

Meyer  v.  Iftdge  (157  P.  42) 35 

Mitchell  t^erlin-McNitt  Co.  068  P.  264)  582 

Morrison  ,T.  Gunning  (157  P.  1199) 693 

Mutual  IWr.  Co.  T.  Walton  Mach.  Co.  (157 

P.  882)   298 

Nichols  V.  City  of  Spokane  (157  P.  863). .  235 

Nordlund  v.  Pearson  (157  P.  875) 358 

Norman  v.  Meeker  a58  P.  78) 534 

Northern  Pac.   B.  Co.  ▼.  McDonald  aB7 

P.  222) 113 

Northwestern  Equipment  Co.  v.  Sofe  (157 

P.  459)  118 

Olive  Co.   V.   Meek   (157  P.  460) 169 

Olson  V.  Schulz  (158  P.  90) 475 

Olympia   Light  &  Power  Co.   t.   City  of 

Olympia  (157  P.  1199) 693 

Oregon-Washington  B.  &  Nay.  Co.  v.  City 

of  Spokane  (157  P.  864) 692 

Palmer  v.  Parker  (IBS  P.  1017) 683 

Parker  v.  Btainard  (157  P.  1078). 428 

Peninsula   Nat.    Bank   t.   Hans   Federson 

Const  Co.  (158  P.  246) 621 

Percival    Application    No.    92,    to    Lease 

Harbor   Area,   City   of  Olympia,   In   re 

(157  P.   1082) 470 

Pwnts  V.  Nier  (157  P.  44) 20 

Post  V.  Tamm  (158  P.  91) 504 

Puget  Sound  Iron  &  Steel  Works  v.  First 

International  Bank  (157  P.  212) 109 

Quinn  y.  Mntnal  Life  Ins  Co.  of  New  York 
(158  P.  82) 543 

Bobinson  v.  Steele  (157  P.  846) 208 

Bose  V.  KimbaU  (157  P.  38) 60 

Seattle  v.  Paget  Sound  OYaction,  Light  ft 
Power  Co.  (168  P.  252) ! 667 

Sbnfer  y.  Tacoma  Eastern  B.  Co.  (157  P. 
485) 164 


Shippen  y.  Shippen  (168  P.  247) 6M 

Simpson   Logging  Co.  y.  Ohdulu  Coiotr 

(158  P.  342) \^.Si 

Smith  y.  Doty  (157  P.  881) C 

Soboda  T.  Frederick  Nolf  &  Co.  nS!  F. 

1100) : « 

Spokane  y.  Great  Northern  B.  Ca  nss  P. 

244)    c 

State  v.  Bates  &  Bogers  Const  Co.  KTi 

P.   482) K 

State  V.  Howard  (158  P.  104) 4>: 

State  V.   KeUogg    (158   P.  344) .-...« 

State  y.  Boberts  (158  P.  101) .V)/ 

State  .V.  Serwe  (158  P.  81) il-. 

State  y.     Superior     Court    for   Jeffenoo 

County  (157  P.  1097) « 

State  y.  Wilson  (157  P.  474) 1>; 

State  ex  rel.  Beach  y.  Olsen  (157  P.  Mi  i: 
State  ex  rel.  City  of  (Hrmpia  v.  01;iDpU 

Light  &  Power  Co.  (158  P.  85) 33 

State  ex  rel.  Cummings  v.  Bladnrell  llii 

P.   223) 9 

State  ex  rel.  Lopas  y.  Shagren  (157  P.  Sli  b 
State  ex  rel.  Preston  Mill  Co.  t,  Saperior 

Court  for  King  County  (157  P.  689)...  2* 
State  ex  rel.  Butter  v.  Superior  Coon  for 

Spokane  County  (167  P.  684) l^ 

State  ex  rel.  State  Capitol  Commiwon  r. 

Lister  (156  P.  858) > 

State  ex   rel.   WiUiams  v.  Superior  Coiut 

for  Spokane  Connty  (167  P.  28) ♦' 

Stertz  V.  Industrial  Ins.  Commisiion  (15SP. 

256)   »» 

Stoner  y.  Fryett  (167  P.  21® "•• 

Taylor  y.  City  of  Spokane  (158  P.  478)...  'V' 

Toner  ^.  Page  (167  P.  866) 2:) 

Tronsrud  y.  Puget  Sound  Traetkni,  Lifk 
&  Power  Co.  (158  P.  348) *" 

Vansant  y.  Hartman  a57  P.  461) «• 

Vaughan  v.  Fifer  (168  P.  93) ~ 

Visa  V.  CaUigan  (168  P.  1012) ^- 

Wagner  y.  Alderson  (167  P.  476) ••  "' 

Welsh  y.  Spokane  &  I.  E.  E.  Ca  aST  f  „ 

679) -  •* 

Wenatchee  Beclamation  Dist,  In  re  dn 

P.38)  r 

Wilson  y.  Korte  (157  P.  47) i' 

Wilson  V.  MiUs  (167  P.  467) 

Yanase    y.    Seattle   Tazicab  ft  1m^ 
Co.  (157  P.  1076) " 


mwi  poBUSBoia  oa,  nmreiBs,  it.  vaul,  xdol 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


